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AMENDMENTS  TO  RULES, 


SUPREME  COURT  OP  MICHIGAN  * 


Tbe  Snpreme  Court  bag  recently  amended 
mle  It  no-w  reads  as  follows,  the  amend- 
ment beli^  In  teackets: 

Bale  35-  Tbe  party  remoTlns  a  cause  into 
tbe  Sapreme  Oonrt  by  writ  of  ernn:,  appeal, 
certiorari,  case  made  or  otherwise,  diall  pre- 
pare a  printed  record  for  tbe  use  of  conrt  and 
counsel,  wbtch  sball  contain  all  of  tbe  testi- 
mony and  so  mncb  of  tbe  pleadlnKS,  record 
and  proceedings  and  no  more,  as  are  neces^ 
aary  to  present  tbe  questions  raised.  [Tbe 
date  oC  tbe  official  flllng  of  eacb  pleading 


*For  rule  as  orlgbially  adopted,  see  68  N.  W. 
▼U. 

104  N.W.  (V) 


set  out  or  referred  to  In  tbe  record  shall  be 
stated.]  All  records,  arguments  and  briefs 
printed  for  tbe  use  of  this  court  shall  be  In 
small  pica  type,  twenty-four  pica  "ems"  to 
a  line,  thir^-flre  llnra  to  a  page,  leaded  with 
four-to-pica  leads.  Tbe  record  sball  have  a 
suitable  cover  containing  Ihe  title  of  tbe 
court  and  cause  and  the  court  from  wlilcb 
tbe  case  Is  brought  into  this  court;  the  size 
of  the  pages  of  the  records  and  briefs  to  be 
nine  and  one-quarter  by  ^  and  one-quarter 
inches. 

^Tbls  mle  shall  be  in  eOect  from  and  after 
January  1, 1906. 
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(Snpnme  Court  of  Hiimesota.   June  80,  1906.) 

1.  Eanesuptct— Pbkfeebnckb. 

Whether  a  glTen  traoBaction  in  the  form 
of  B  recordable  inBtrument  constitutes  a  pref- 
erence within  th«  meaning  of  the  federal  bank- 
niptcy  act  most  be  determined  by  the  facta  ex- 
iEting  at  its  inception,  and  not  at  the  time  of 
ita  record. 

2.  Sun— Atoidahob. 

If  in  fact  It  was  a  preference  when  it  was 
execated,  it  ma;  be  avoided  by  filing  a  petition 
is  bankruptcy  by  or  against  the  maker  thereof 
vitliin  four  months  after  its  record;  but,  if  it 
was  not  originally  a  preference,  a  failure  to 
tecord  it  ontil  the  maker  became  inaolvant  does 
not  make  it  one. 
(Syllabni  1^  the  Court.) 

Appeal  from  District  Oonrt,  Watonwan 
OoDB^;  Lorln  Ony,  Judge. 

Action  try  J.  W.  Suger  and  others,  tnuteee 
of  Hoaes  K.  AmutroDg,  bankrupt,  against 
Leo  8.  Lamm,  executor  d  Stephen  Lamm. 
Judgment  for  defendant.  From  an  order  de- 
ojlng  a  new  trial,  plaintiffs  appeal  Affirm- 
ed. 

7.  L.  Lobben,  for  qipcUanta.  A.  10.  Clark, 
tot  respondent 

STABT,  C.  J.  The  plaintifCa.  as  tmstees 
in  bankruptcy  of  the  estate  of  Moses  E.  Arm- 
strong, brought  this  action  In  the  district 
conrt  of  the  county  of  Watonwan  to  set  aside 
as  preferences  certain  real  estate  mortgages 
executed  bj  him  to  the  defradant's  testate, 
St^hoi  Lamm.  The  here  material  facts  and 
conclusions  of  law  as  found  hy  the  trial  court 
are  to  the  effect  following,  namely:  On  dif- 
ferent dates  between  Angust  27,  1896,  and 
December  5,  1902,  Moees  E.  Armstrong  duly 
made  4Uid  delivered  to  Stephen  Lamm  the 
aereral  mortgages  here  In  question  opon  land 
then  owned  by  him,  and  which  he  continued 
to  own  until  he  was  adjudged  a  bankrupt 
Each  of  the  mortgages  was  given  to  secure  a 
loan  of  money  to  the  full  amount  thereof 
made  at  the  time  of  its  execution  and  dellv- 
The  mortgages  were  recorded  in  the 
office  of  ftie  register  of  deeds  of  the  proper 
comity  on  October  29,  1903,  and  not  before. 
On  November  24,  1B0&,  Moaea  K.  Armstrong 
lMM.W.r-1 


the  mortgagor  In  the  several  mortgages,  was 
duly  adjudged  a  bankrupt,  and  on  December 
2lst  following  the  plain  tiffs  were  duly  ap- 
pointed trustees  of  his  estate.  The  trial 
court  in  Its  original  findings  found,  In  effect, 
that  Mr.  Armstrong  was  Insolvent  to  the 
knowledge  of  Mr.  Lamm  at  the  time  the  mort- 
gages were  recorded,  and  that  he  caused  them 
to  be  recorded  with  the  Intention  of  gaining, 
and  did  thereby  gain,  a  preference  over  the 
other  creditors  of  the  mortgagor;  and  as  a 
conclusion  of  law  that  the  mortgages  be  set 
aside  as  preferences.  This  finding,  however, 
upon  the  defendant's  motion  to  amend  the 
findings,  was  stricken  out,  and  as  a  conclusion 
of  law  Judgment  was  directed  for  the  defend- 
ant dismissing  the  action  upon  the  merits. 
The  plalntlfCs  appealed  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

No  claim  Is  or  can  be  made  under  the  evi- 
dence that  the  mortgages  were  not  given  in 
good  faith  in  the  ordinary  course  of  business 
upon  a  new  and  full  consideration  at  a  time 
when  the  mortgagor  was  solvent,  and  none  of 
them  were  given  to  secure  any  pre-existing 
indebtedness.  Nor  was  there  any  evidence 
that  any  credltoc.'^^'Uie  mortgagor  had  ac- 
quired any  lien  on '.tin  mortgaged  premises 
before  the  mortgages  were  recorded.  If,  then, 
as  claimed  by  the  clefendant,  the  question 
whether  the  mortgages  constituted  preferen- 
ces within  the  meaning  of  the  bankruptcy  act 
is  to  be  determined  by  the  facte  existHig  at 
the  time  they  were  made  and  delivered — that 
Is,  by  the  character  of  the  original  transac- 
tions— it -Is  clear  that  none  of  them  consti- 
tutes a  preference,  and  that  the  conclusions 
of  law  of  the  trial  court  were  right  whether 
the  mortgagor  was  or  was  not  Insolvoit  when 
the  mortgages  were  recorded.  This  neces- 
sarily follows  from  the  deOnltion  of  a  pref- 
erence as  defined  In  section  30  of  the  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  80  Stat. 
B62  [U.  S.  Comp.  St  1901,  p.  3445]),  which, 
so  far  as  here  material,  is  as  follows:  "(a) 
A  person  shall  be  deemed  to  have  given  a 
preference  If,  being  solvent,  be  has,  within 
four  months  before  the  filing  of  the  petition, 
or  after  the  filing  of  the  petition  and  before 
the  adjudication  procured  or  suffered  a  Judg- 
ment to  be  entered  against  himself  In  favor 
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of  aof  jwnoin,  or  made  a  traiufer  of  any  of 
his  iffoperty,  and  tbe  eflMt  of  the  aiforce- 
ment  of  audi  Judgment  or  tranifer  will  be  to 
enable  any  one  .of  his  credltora  to  obtain  a 
greater  percentage  of  hia  debt  tban  any  oth- 
er of  sncb  creditors  of  the  aame  clafis. 
iWIiere  tbe  prefraence  conalata  In  a  transfer, 
such  period  of  four  mcntiia  shall  not  expire 
nntll  foor  mraitbs  after  tbe  date  of  the  re- 
cording or  registering  of  tbe  transfer,  If  by 
law  soch  recOTdlng  or  reglaterlng  Is  reqnlx^ 
ed.)  (bj  If  a  bankrupt  sball  have  glTtt  a  Iffef- 
erence  and  the  person  receiving  It,  or  to  be 
benefited  thereby,  or  bis  agent  acting  therein, 
shall  hare  had  reasonable  cause  to  twlleve 
that  It  was  Intended  thereby  to  give  a  pref- 
erence^ It  staall  be  voidable  by  trustee,  and  be 
may  recover  the  property  or  its  value  from 
such  person."  Tbe  words  which  we  have  In-  1 
closed  In  parentheses  were  not  In  tbe  original 
act,  but  were  added  by  the  amendment  of  ' 
February  5,  1903.  Act  Teh.  3,  1905,  c.  487.  { 
18,  32  Stat  799  [U.  S.  Comp.  St  Sapp.  1903, 
p.  416].  The  amendment,  bowevCT,  do^  not 
change  the  meaning  of  a  voidable  preference 
as  defined  by  the  original  act  The  essential 
elements  of  such  a  preference,  as  defined  by 
the  act,  are  tbe  debtor  at  the  time  of  the 
transaction  must  have  beoi  insolvent,  there 
must  have  been  a  pre-existing  debt  itald  or 
secured  by  the  transaction  within  foor 
months  before  the  filing  of  the  petlUon  In 
bankmptcy.  and  the  creditor  must  have  had 
reasonable  caose  to  believe  that  a  preference 
was  thereby  Intraded.  All  Qt  these  elemoits 
were  wanting  In  tbe  original  transaction  In 
this  case,  which  were  on  a  cash  basis,  for  tbe 
mortgagor  received  at  the  time  a  smn  of 
money  equal  to  the  amount  of  each  mortgage 
that  he  gave;  The  amendment  does  not  pur- 
port to  change  in  any  manner  the  definition 
of  a  Toldable  preference  as  ctmtalned  In  the 
original  act  Its  porpow  seems  to  be  mani- 
fest It  was  to  tem^ty  a  4ef ect  In  the  orig- 
inal law,  which,  In  legl4  jeffect  provided  that 
the  four-months  limitation  should  begin  at 
the  date  of  tbe  delivery  of  a  preferential  In- 
strument, instead  of  the  date  of  its  record. 
This  enabled  creditors  to  obtain  from  their 
Insolvent  debtOTS  preferences  and  conceal 
them  for  fOur  months,  and  thereby  defeat  the 
very  purpose  of  the  law.  The  defect  was 
remedied  In  part  by  the  amendment,  which 
excludes  the  time  between  tbe  delivery  and 
the  recording  of  the  Instrument  from  tbe 
four-months  limitation.  That  is,  the  foor 
months  before  the  filing  of  the  petition  with- 
in wbicb  time  a  transaction  having  tbe  char- 
actrarlstics  of  a  preference  may  be  avoided 
as  such  shall  not  expire  In  the  case  of  record- 
able instruments  until  four  months  after  they 
are  recorded.  In  such  cases  the  four  months 
h^ln  to  run  from  the  date  of  record,  and 
not  from  tbe  date  ot  dellv«y  as  tbe  original 
act  provided.  Collier  on  Bankruptcy,  453. 
Such  being  the  purpose  and  effect  of  the 
amendment,  it  logically  follows,  and  we  so 
hold,  that  the  question  whether  a  given  trans- 


action in  the  taem  of  a  recordable  instm- 
ment  constitutes  a  preference  within  tbe 
meaning  of  the  federal  bankruptcy  act  most 
be  determined  the  facte  existing  at  its  in- 
cepticni,  and  not  at  the  time  of  its  recwd.  | 
The  pr^ermce,  if  there  be  one^  is  given  when 
the  Instrumoit  witnessing  the  transaction  is 
delivered,  and  not  when  it  Is  recorded.  If  in 
fact  It  was  a  preference,  It  may  be  avoided  ! 
by  the  filing  of  a  petition  in  bankruptcy  by 
or  against  tbe  maker  thereof  wltfiln  four 
months  afta:  tbe  record;  but,  if  it  was  not 
originally  a  preference,  a  failure  to  record  it  i 
until  tbe  maker  becomes  Insolvmt  does  not 
make  It  one.  Bradl^  Clark  &  Co.  v.  Benson 
(Minn.)  100  N.  W.  070;  Halbert  v.  PTanke.91 
Minn.  204,  97  N.  W.  976;  Dean  v.  Plane  (111.) 
68  N.  B.  274;  In  re  New  York  Printing  Co., 
110  Fed.  614,  49  C.  C.  A.  133 ;  In  re  Thomp- 
son CD.  C.)  122  Fed.  174;  In  re  Antlgo  Screen 
Door  Co..  123  Fed.  249,  69  C.  C.  A.  248.  It 
follows  that  the  mortgages  h^  in  question 
were  not  preferences  within  the  m'eaning  of 
the  bankruptey  act,  th^  having  been  glvu 
at  a  time  when  tbe  mortgagor  was  solvent 
to  secure  a  loan  of  money,  and  not  to  secure 
any  pre-exlatlng  debt.  Joseph  Schlltn  Go.  t. 
Ghllds,  6S  Minn.  409,  68  N.  W.  65. 

Counsel  for  the  plalntUf  cites  Geo.  St  1894. 
i  4243,  but  it  Is  not  here  relevant,  aa  It  re- 
lates exclusively  to  preferences  under  our 
state  Insolvency  act  The  sole  basis  of  thla 
action  Is  that  the  mor^ges  are  preferences 
under  the  bankruptcy  act  Nor  does  Gen.  St 
1894,  I  4180,  requiring  real  estate  mortgages 
to  be  recorded,  affect  the  question  of  the  va- 
lidly of  these  mortgages,  for  a  real  estate 
mortgage,  although  unrecorded.  Is  good  as  be- 
tween the  parties,  and  voidable  only  as 
against  subsequent  bona  fide  purchasers,  and 
as  f^lnst  any  attachment  or  Judgment 
against  the  person  In  whose  name  the  title 
to  the  land  appears  of  record  prior  to  tbe 
time  of  recording  the  mortgage.  The  undis- 
puted facts  In  this  case  then  sustain  the  di- 
rection of  the  trial  court  that  Judgment  be 
entered  for  the  defendant  dlamlsalng  the  ac- 
^on  upon  the  merits. 

Judgment  afllrmed. 


OCLBEBTSON  v.  HANSON. 
(Snimme  Gonrt  of  Minnesota.   June  30,  iSOS.) 
Assault— Ci  VII.  Aonon— Eviobhck  —  Dah- 

AOB8— IRSTBUCTION. 

In  an  action  for  aasanlt  and  tHitterv,  it  is 
held  that  the  verdict  is  supported  by  Uie  evi- 
draice,  that  the  damages  awarded  are  not  ex- 
cessive, and  that  the  trial  conrt  committed  no 
reversible  errors  in  its  rulings  In  the  ad- 
mission of  evidence  nor  in  its  dia^  to  tbe  Jury. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Orant  County; 
S.  A.  Flaherty,  Judge. 

Action  by  Helen  Oulbertson  against  John 
S.  Hanson.  Verdict  tor  plaintiff.  From  an 
order  denying  a  new  trial,  detetdant  ap- 
peals. Affirmed. 
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K.  T.  Dahlen,  fbr  appellant  N.  J.  Bothn^ 
for  respondent 

START.  O.  J.  The  plaintiff  In  this  action 
toTCCorer  damagM  for  an  alleged  assault  and 
battH7  committed  upon  hex  by  tbe  defend- 
ant bad  a  yerdlct  for  $30a  Tbe  defendan : 
ippealed  from  an  order  denying  bis  motion 
tx  a  new  trial. 

Tbe  assignments  of  error  raise  three  gener- 
tl  qnestlona:  Is  the  verdict  sustained  by 
tbe  evidence?  Did  the  trial  conrt  err  in  its 
rollngs  In  the 'admission  of  evidenceT  Did 
It  err  In  Its  Instructions  to  the  Jnry?  Of 
these  In  flielr  wder  and  bilefly. 

1.  Tbe  evidence  was  conflicting,  bnt  It 
was  gnffldent  to  sustain  the  verdict  If 
tbe  witnesses  were  credible.  This  was  a 
question  for  tbe  Jury,  and  we  cannot  inter- 
fere with  ttieir  decision  thereon,  especially 
n  in  view  of  'ttie  fact  that  the  learned 
trial  Jndg^  who  saw,  heard,  and  observed 
the  witnesses  approved  the  vodlct.  Tbe 
damages  are  not  ^cesslve  if  tbe  plaintiff 
vas  entitled  to  recover. 

2.  There  was  some  Immaterial  evidene*. 
admitted  on  the  trial,  bnt  i^ran  the  whole 
record  we  are  of  the  opinion  that  no  prej- 
udicial oror  was  made  by  the  trial  conrt 
ia  Its  railngs  npon  the  admission  of  evi- 
dence. 

3.  Tbe  court  Instructed  the  Jury  that  If 
the  defendant  stmck  tbe  plaintiff,  as  she 
claims,  there  was  no  Jnstlflcatlon  for  such 
striking.  This  Is  assigned  as  error,  for  the 
reason  ^t  the  Issue  was  whether  the  de* 
fendant  did  strike  the  plaintiff;  hence  there 
was  no  claim  of  juatlfltatlon.  This  Is  cor* 
net;  and  the  instruction  was  unnecessary 
bat  barmless,  tor  It  was  in  effect  an  Instmc* 
tloD  as  to  a  matter  which  was  admitted 
by  the  defendant.  The  conrt  also  instructed 
the  jury  that:  "No  person  has  a  right  with- 
out 1^1  Jutiflcation  to  lay  violent  hands 
oo  another.  No  penon,  unless  be  Is  a  person 
in  atitbcnlty,  has  a  right  to  chastise  another. 
A  paroit  has  at  times  the  rl^  to  chastise 
a  chUd,  and  a  teadier  ordinarily  has  a  right 
to  chastise  a  pnpll  under  his  control;  bnt  In 
this  case^  gratlemen  of  the  Jory,  If  you  find 
and  believe  from  the  testimony  that  tbe  de- 
fendant assaulted  and  stmck  the  plaintiff, 
there  Is  no  Justification  for  the  act  com- 
plained of."  This  is  urged  as  error,  for  the 
reason  that  it  Impliedly  suggests  that  the 
dtfmdant,  although  not  a  person  In  author- 
ity, bad  chastised  another,  the  plaintiff,  with- 
out legal  Justlflcatlra.  Just  why  the  Instmc- 
tlOD  was  given,  there  being  no  claim  of 
Jostiflcatlm  in  this  cas^  tbe  record  does  not 
dlsdose,  but  It  Is  clear  that  tbe  Instmetlon 
did  not  suggest  that  the  defendant  bad 
chastised  the  plaintiff  or  any  one  else,  and 
that  It  was  not  reversible  emn-  to  give  11 

Tb»  other  objectlona  to  tiie  charge  of  the 
oomt  to  the  Jury  are  less  meritorious  than 
those  we  have  referred  to. 

Order  affirmed. 


GREENWOOD  v.  CHICAGO.  R.  t  ft  P.  RT. 

(Supreme  Court  of  Minnesota.  Jane  23.  190S.) 
UAILBOA.DS  — Accident  at  Obossiho  •— Oon* 

TBIBUTOBT  NROLIOKNOB. 

Evidence  examined,  and  held  conclnsiTely 
to  show  that  plalntifTs  intestate  was  gxxllty  of 
contributory  negligence  in  attempting  to  croas 
a  railroad  track  in  the  face  of  an  approaching 
train. 

(Brtlabus  br  the  Conrt) 

Appeal  from  District  Court,  Rice  County; 
Thomas  S.  Buckham,  Judge. 

Action  by  Mary  A,  Greenwood,  administra- 
trix of  Agnes  M.  Greenwood,  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway.  Ver- 
dict directed  for  defendant,  and  plaintiff  ap- 
peals from  an  order  denying  a  new  trlaL 
Affirmed. 

F.  B.  Andrews  and  0.  N.  Andrews,  for  ap- 
pellant  Thomas  H.  Qulna,  for  respondent 

BROWN,  J.  Action  to  recover  fbr  the 
death  <MF  plalntiff'a  Intestate,  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
A  verdict  was  directed  for  defendant  and 
plaintiff  appealed  from  an  order  denying  her 
moticm  for  a  new  trial. 

The  fftcts  are  as  follows:  PlatotilTs  intes- 
tate, a  young  lady  of  about  23  years  of  age, 
was  killed  at  the  Intwsectlon  of  a  highway 
and  defendants  railroad  In  the  city  of  Fari- 
bault on  tbe  21st  of  Uarch,  1^  At  tbe 
crossing  where  the  accident  occurred  the 
street  ia  much  traveled,  and  the  railroad 
crosses  the  same  at  grade,  and  nearly  right 
angles.  Decwed  approached  tbe  track  on 
foot,  and  the  evidence  tends  to  show  that 
whw  about  20  feet  tnm  the  track  she  looked 
to  the  north  and  to  the  south,  and  then  con- 
tinued, and,  Just  as  she  was  about  to  step 
off  tbe  track,  a  train  of  cars  backing  down 
from  the  nortiti  struck  and  killed  her.  It 
appears  that  the  train  was  composed  of  an 
engine  and  three  cars,  backing  in  the  dhrec- 
tion  of  this  crossing  at  about  the  rate  of  15 
miles  an  hour,  and  that  when  deceased  was 
within  20  feet  of  the  trosslng  it  was  thus 
rapidly  approaching,  and  not  fSr  distant 
There  was  no  other  railroad  track  at  this 
point,  and  nothing  to  obstruct  the  deceased's 
view  for  a  consldoable  distance  np  the  track 
in  the  direction  from  which  the  train  was 
approaching:  nor  is  there  anything  in  the 
evidence  wUch  would  Justly  a  finding  that 
her  attention  was  distracted  by  any  noise 
upon  tbla  or  the  Great  Western  Railroad, 
some  400  feet  distent  The  erldence  Is  am- 
ple to  sustain  tbe  flodlng  that  the  railway 
company  was  guilty  of  negligence  In  operat- 
ing the  train  at  the  rate  of  15  miles  an  hour, 
in  violation  of  the  ordinances  of  the  city  of 
Faribault,  and  perhaps  in  failing  to  have  a 
lookout  on  the  rear  car  for  the  purpose  of 
warning  pedestrians  on  or  likely  to  approach 
the  track  at  street  crossings,  though  It  does 
appear  without  dispute  that  the  whistle  of 
the  engine  was  sounded  and  the  bell  con- 
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Btantiy  rung  u  Qie  tnta  approached  tb.9 
crosfling.  But  tbe  trial  court  directed  a  ver- 
dict for  defendant  on.  tbe  ground  that  de- 
ceased was  gnllt7  of  negligence  contrlbntlng 
to  bar  death. 

A  careful  examination  of  the  evidence  leads 
to  the  conclusion  that  tbe  trial  court  was 
right;  that  the  erldence  la  concIuslTO  that 
deceased  was  guilty  of  contributory  n^U- 
goice.  Afl  already  remarked,  ber  view  of 
the  trafft  was  entirely  unobstructed  for  a  dis- 
tance of  some  000  feet  In  tbe  direction  from 
which  tbe  train  was  coming.  ThouSb  one 
witness  tesUfled  that  she  looked  in  that  di- 
rection as  she  approached  the  tnu^  and  bo- 
fore  crossing  1^  it  la  clear  that  she  was  uur 
mlndfol  of  ber  surroundings,  and  did  not  ob- 
serve the  train.  8be  was  a  bright  young 
lady,  in  the  possession  of  all  her  facultlee; 
and  it  is  certain  tbat,  had  she  paid  the  sllgbt- 
est  attwtlon  to  the  cars,  whlcb  she  must  have 
seen,  had  sbe  looked,  tbe  fact  that  they  were 
rapidly  approaching  her  would  have  been 
obvious.  We  cannot,  under  such  circum- 
stances, hold  that  plaltttur  is  entitled  to  re- 
cover, without  In  effect,  overrulbig  all  pre- 
vious decisions  of  this  court  on  tbe  subject 
The  theory  of  plaintUPs  counsel  is  that  de- 
ceased was  evidaitly  deceived;  that  she  un- 
doubtedly saw  the  approaching  train,  but 
supposed  that  it  was  going  from  her,  and  not 
approaching.  It  is  difficult  to  give  force  to 
this  contention.  The  cars,  according  to  plain- 
tiff's testimony,  were  approaching  at  a  rapid 
rate  of  speed;  and  It  seems  impossible,  in 
view  of  the  fact  that  there  was  nothing  to 
obstmct  the  view,  Ibat  decease  could  have 
gained  the  impressl<Hi  that  they  were  going 
from,  Instead  of  approaching,  her.  Similar 
cases  have  been  before  us,  and  vre  have  uni- 
formly sustained  the  trial  court  In  holding 
the  pedestrian  guilty  of  eontrlbutoiy  negli- 
gence. Russell  V.  Ry.  Co.,  88  Hlnn.  804,  8S 
N.  W.  346;  Baly  v.  By.  Co.,  90  Minn.  88,  »5 
N.  W.  757;  Schmidt  v.  By.  Co.,  88  Minn.  105, 
86  N.  W.  936;  Olson  v.  Ry.  Oo.,  84  Minn. 
268,  87  N.  W.  843;  Scbnelder  v.  By.  Co.,  81 
Minn.  384,  84  N.  W.  124;  Sandberg  v.  By. 
Co.,  80  Minn.  442,  83  N.  W.  411. 
Ord»  affirmed. 


MAUL  V.  STEELE. 

(Supreme  Court  of  Minnesota.  Jone  23,  1905.) 

FiiXADiito— Amendubnt  attbb  Tbxai.. 

Where  parties  Tolnntarily  litigate  IssueB 
of  fact,  upon  which  tbe  trial  court  bases  con- 
clusions of  fact  (airly  Justified  by  tbe  testimony, 
It  had  the  power  to  amend  the  pleadings,  after 
trial,  in  accordance  with  the  facta. 

[Ed.  Note.— For  cases  Id  point  see  nri.  80> 
Cent.  Dig.  Pleading,  ||  608-606.] 

(Syllabus  by  the  (3ourt) 

Appeal  from  Municipal  Court  of  Minne- 
apolis; H.  D.  Dickinson,  Judge. 

Action  by  Herman  D.  Maul  against  Wil- 
liam B.  Steele,  doing  business  as  W.  El.  Steele 


A  Oo,  From  a  judgmoit  directing  an  amend- 
mMit  to  the  pleadings  defendant  ideals. 
Affirmed. 

Tryon  A  Booth,  for  appellant.  Gteoi^e  F. 
Porter  and  D.  B.  Rlcbter,  for  reapondrait 

JAOGARD,  J.  In  this  case  the  court 
found  a  state  of  facta  upon  which  the  plain- 
tiff was  entitled  to  recover,  and  directed  an 
amendment  to  the  pleadings  to  conform  to 
such  facts.  These  findings  were  reasonably 
sustained  by  the  evidence.  This  appeal  was 
based  on  tbe  proposition  that  there  was  not 
a  mere  variance  between  the  pleadings  and 
proof,  but  a  failure  of  proof  of  tbe  cause  of 
action  set  up  In  the  complaint  which  could 
not  be  cured  by  amendment  The  only  ma- 
terial objection  to  evidence  offered  was  that 
one  question  was  'Incompetent  Irrelevant 
and  immaterial."  This  objection  was  too 
general  In  character  to  avail  on  this  appeal. 
Moreover,  testimony  was  Introduced  by  both 
plaintiff  and  defendant  concerning  every  es- 
sential dement  of  the  case.  The  parties  hav- 
ing litigated,  by  consent  tbe  Issues  iipon 
which  the  trial  court  based  Its  findings,  the 
court  was  within  its  familiar  powers  as  to 
amendment  Adams  v.  Castle,  04  Minn.  506, 
67  N.  W.  637;  Board  of  C!o.  (Som'rs  v.  Am. 
L.  &  T.  Co.,  76  Minn.  489,  405,  78  N.  W.  113; 
Garr,  Scott  &  Co.  v.  Brundage,  89  Minn.  414^ 
94  N.  W.  1001;  Lemon  v.  De  Wolf,  89  Mhm. 
465,  468,  95  N.  W.  316. 

What  has  been  said  as  to  the  failure  of 
the  objection  to  one  question  because  of  Its 
general  character  disposes  of  the  other 
signment  of  «Tor  presented  by  this  record. 

Order  affirmed. 


ELEVEN  V.  GUNDBRSON. 
(Supreme  Court  of  Minnesota.   Jane  23,  1005.) 

1.  Govebhiibnx  SuavKT-^ioar  Cobhibb— Bm- 

TOBATIOH. 

Where  meandn  comers  of  a  government 
survey  are  lost  or  obliteratsd,  they  are  to  be 
restored  in  accordance  with  tbe  circular  of  the 
United  States  Land  Office  of  March  14,  1001. 

2.  BouNDABUa— Inconsistent  Galu. 

Calls  for  tbe  determination  of  tmundary 
lines  which  are  irreconcilably  inconsistent  are  to 
be  given  prevailing  effect  in  the  following  or- 
der, namely:  <1)  Natural  objects;  (2)  artifi- 
cial marks ;  (S)  courses  and  distances. 

TEd.  Note. — ^For  cases  In  point  see  vol.  8, 
Cent  Dig.  Boundaries,  Si  3-£l.] 

8.  SAUB— BVIOENCE. 

In  this  case  the  lost  meander  comer  was  bo 
described  by  the  field  notes  that  it  m<Mt  be  lo- 
cated either  (1)  by  following  the  distance  call 
(without  opportunity  for  testing  the  chain)  and 
the  inferential  call  for  quantity,  or  (2)  by  fol- 
lowing a  call  for  an  existing  lake.  The  meander 
line  as  traced  from  the  field  notes  corresponded 
substantially  with  tbe  present  shore  line  of  that 
lake,  although  the  shore  line  was  disputed. 
H^d,  that  the  survey  following  tbe  shores  of 
the  lake  was  the  proper  one. 
(SyllaboB  by  the  Coort) 

Appeal  from  District  Court,  Lac  qui  Parle 
Coonty:  Gorbam  Powers,  Judge. 
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Action  TliomaB  H.  Kleren  against  Tver 
Gondenon.  Jodgment  for  plaintiff,  and  de- 
fendant appeala.  Bevened. 

Tbe  ftdlowlns  i»  tba  plat  ref^zred  to  lA 

qdnlon: 


east  section  Une,  If  ever  marked,  la  destroyed, 
and  Its  location  lost  It  Is  conceded  also  that 
tbe  Une  Iwtween  tbe  lands  of  the  plalntUE  and 
defradant  Is  a  straight  line  drawn  from  a 
point  midway  between  the  aontheast  oocnw 


H.  L.  Eayden,  for  appellant  B.  T.  Tonng 
aad  T.  J.  McSlllgott,  for  respondent  • 

JAOOAHD,  J.  This  Is  an  action  of  eject- 
ment to  recover  possession  of  a  strip  of  land 
along  tbe  north  line  of  defendant's  and  ap- 
pellanfB  land,  containing  abont  four  acres. 
Tba  plaintiff  and  respondent  Is  the  owner  of 
the  N.  B.  %  of  the  S.  B.  ^  and  the  defendant 
the  owner  of  the  S.  B.  of  the  S.  B.  ^  all 
In  section  81.  township  119.  range  42.  The 
bonndary  line  between  the  lands  of  the  par- 
ties depends  npon  the  location  of  tbe  lost 
qtiarter  corner  on  the  east  Une  of  section  81. 
Fart  of  Lac  gnl  Parle  lies  within  tbe  north- 
east corner  of  this  township.  That  part  of 
the  township  Is  thereby  made  fractional.  It 
is  conceded  that  the  following  comers  are 
veil  known  and  well  marked  comers  of  tbe 
United  States  government  survey,  to  wit 
the  northwest  comer;  tbe  southwest  comer; 
the  quarter  comer  on  the  eonth  side  of  sec- 
tion 31;  that  tbe  quarter  comer  on  the  west 
aide  of  the  section  Is  midway  between  tbe 
northwest  and  the  southwest  comers  there- 
of; that  the  qnartw  comer  on  t^e  east  side 
of  the  section,  the  comer  In  dispute,  was  es- 
tablished and  marked  by  government  snr- 
Teyors,  and  that  Its  location  is  lost;  and  that 
the  meander  comer  oa  the  north  end  of  tlie 


of  the  section  and  tbe  quarter  comer  on  tiie 
east  Bide  and  a  point  on  the  west  side  of  the 
section  midway  between  tbe  southwest  cor- 
ner and  the  quarter  comer  on  the  west  side 
thereof.  The  field  notes  of  the  government 
surrey  of  tbe  east  line  of  said  section  31 
show  that  It  was  run  by  commencing  at  the 
southeast  comer  thereof  running  north  ''▼ar. 
12  degrees  16  minutes  B.  40  chains,  set  post 
In  mound  with  pits  for  %  section  comer, 
46.80  chains  intersect  Lac  qui  Parle  awf  set 
post  In  mound  with  pits  for  meander  comer." 
These  field  notes  show  the  whole  length  of 
the  line  to  Lac  qui  Parle  Hake  to  be  40.80 
chains,  while  tbe  actual  length  thereof  ac- 
cording to  the  defendant's  surrey  Is  60.86 
chalDB.  Two  surveys  were  made  by  the  par- 
ties to  this  action;  one  for  the  defendant  by 
Woodward,  and  the  other  for  the  plaintiff  by 
Moyer.  Moyer  re-establiahed  tbe  quarter 
corner  at  40  chains  from  the  soutbeast  .cor- 
ner of  said  section  and  tbe  lost  meander  cor- 
ner by  the  distance  and  inferential  quantity 
call,  and  in  doing  so  Ignored  the  call  in  the 
fidd  notes  "Intersect  Lac  qui  Parle,"  etc. 
Woodward — a  copy  of  whose  survey  is  here 
shown — according  to  his  own  testimony, 
measured  tbe  length  of  tbe  Une,  and  found 
that  the  distance  call  "46.30"  and  the  natural 
object  caU  'intersect  Lac  qui  Parle"  did  not 
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agre«.  Then  btins  no  InOIcatlon  of  tbere 
having  been  a  lake  shore  at  the  distance  call, 
be  tben  Tetraced  the  meander  surrey  of  the 
lake  to  ascertain  If  the  present  shore  line 
thereof  Is  where  It  was  when  the  goTcrn- 
meut  smrey  was  made.  Finding  it  practical- 
ly the  same,  and  the  shore  line  well  defined, 
he  then.  Ignoring  the  distance  call,  propor- 
tioned the  distance  S0.«}  chains,  and  located 
the  quarter  corner  43.91  chains  and  the  quar- 
ter quarter  corner  21.97  chains  from  the  south- 
east comer.  At  the  first  trial  the  qu«itlon 
of  adverse  poBsession  was  in  issue.  At  the 
second  trial  the  questions  as  to  boundaries 
were  litigated.  The  court  filed  findings  of 
fact  and  conclusions  of  law  and  ordered  Judg- 
ment for  the  plaintiff.  From  that  jndffment 
defendant  took  this  appeal. 

The  calls  of  the  field  notes  in  this  case  are 
Irreconcilably  inconsistent  None  of  them 
are  clear  and  satisfactory.  The  Moyer  sur- 
vey must  be  unsatisfactory  because  it  relies 
on  a  mere  distance  call  and  an  inferential 
call  for  quantity,  and  because  It  ignores  the 
call  "intersect  Lac  qui  Parle,"  Inconsistent 
therewith.  The  court  will  take  Judicial  no- 
tice of  this  banal  truism  that  such  distance 
measnremeots  are  exceedingly  unreliable. 
To  determine  the  distance  It  la  necessary  to 
"test  the  chain"  (although  of'  steel  and  of 
standard  length)  by  remeasurement  of  the 
field  lines  run  by  the  same  siurveyor  to  deter- 
mine the  average  factor  of  Individual  error. 
This  surrey  la  not  materially  strengthened 
by  the  fact  that  it  gives  to  the  southeast 
quarter  of  the  section  the  area  called  for  by 
the  government;  for  quantity  is  the  uncer- 
tain result  of  the  calculation  by  distances, 
upon  which  no  predae  de(>endence  could  be 
reasonably  placed. 

The  Woodward  survey,  disregarding  dis- 
tance and  quantity  calls,  relies  upon  the  al- 
leged coincidence  of  the  meander  surrey  and 
the  present  shore  line  of  Lac  qui  Parle,  The 
court  will  also  Judicially  know  that  meander 
lines,  howerer  important  they  may  be  as  the 
rules  of  the  land  office  set  forth,  are  exceed- 
ingly unsatisfactory  as  the  basis  for  det^- 
mination  of  boundaries.  'The  meander  lines 
running  along  or  near  the  margin  of  such 
waters  are  run  for  the  purpose  of  ascertain- 
ing the  exact  quantity  of  the  upland  to  be 
charged  for.  and  not  for  the  purpose  of  lim- 
iting the  title  of  the  grantee  to  such  meander 
lines."  Hardin  r.  Jordan,  140  U.  S.  371,  11 
Sup.  Ct  808,  35  U  Ed.  428;  Railway  Co.  v. 
Schurmeler,  74  U.  S.  (7  Wall.)  272,  19  L.  Ed. 
74;  5  Words  &  Phrases,  "Meander  Lines," 
4452;  cf.  Barnhart  r.  Ehrhart  33  Or.  274,  54 
Pac.  195.  It  is  true  that  In  the  survey  by 
Woodward  tbe  meander  lines  as  retraced  are 
practically  the  same  as  the  shore  line.  The 
testimony  as  to  what  the  sbore  line  was  at 
the  time  of  the  government  survey  Is  posi- 
tive, but  not  uncontradicted.  Taken  in  con- 
nection with  the  doubt  as  to  whether  tbe  cor- 
ner, if  placed  here  at  all,  was  on  high-water 
■  mark  or  low-watw  mark  or  on  the  bank,  that 


testimony  does  not  clearly  determine  the  true 
course  and  lines. 

Under  such  circumstances  the  decision  In 
this  case  can  be  properly  reached  only  by 
reference  to  the  rules  of  law  applicable  to 
such  conflicting  and  uncertain  calls.  The 
rules  of  the  United  States  Land  Office,  as 
embodied  tn  the  circular  on  restCHratlon  of 
lost  or  obliterated  comers  and  subdlTislons 
of  sections  of  March  14,  1901.  are  made  by 
statutes  of  this  state  tbe  law  for  locating 
lost  com^B.  Chapter  51,  p.  66.  Laws  1903. 
One  contention  of  the  plaintiff  in  accordance 
with  Simmons  v.  Jamleson  (Wash.)  73  Pac 
700,  which  seems  to  hare  been  accepted  by 
tbe  trial  court,  was  this:  "These  rules  pro- 
vide only  one  way  of  relocating  lost  meander 
comers,  and  that  is  to  surrey  north,  south, 
east,  or  west,  as  the  case  may  be,  from  a 
known  government  comer,  the  course  and 
distance  called  tor  In  the  field  notes,  after 
a  test  of  chain,  if  such  test  can  be  made." 
An  examination  of  the  circular  itself  does 
not  Justify  this  conclusion  as  applied  to  the 
facts  inrolred  in  this  record.  Because  of 
its  comparatire  Inaccessibility,  we  quote 
quite  fully  from  that  circular.  Subdivision 
14,  pp.  13  and  14,  Is,  In  the  part  relevant 
here,  as  follows:  "Before  proceeding  with 
the  re-establlsbment  of  missing  meander  cor^ 
ners,  tbe  surveys  should  bare  carefully  re- 
chalned  at  least  three  of  the  section  lines 
between  known  comers  -of  the  township 
within  which  the  lost  comer  Is  to  be  relo- 
cated, in  order  to  establish  the  i»t>portionate 
measurements  to  be  used  [which  was  not 
done  In  this  case].  This  requirement  of  pre- 
liminary remeasurement  of  section  lines 
must  in  no  case  be  omitted;  since  It  gives 
the  .only  data  upon  which  the  fractional  sec- 
tion line  can  be  remeasured  proportionately, 
the  comer  marking  the  terminus,  or  the  me- 
ander corner,  being  missing,  which  it  is  in- 
tended to  re-establish  on  the  section  or  town- 
ship line  retraced  In  ita  original  location,  by 
the  proportionate  measurement  found  by 
the  preceding  operations,  from  the  nearest 
known  corner  of  such  township  or  section 
line,  in  accordance  with  the  requirements  of 
the  original  field  notes  or  siurvey."  "Me- 
ander corners  hold  the  peculiar  position  of 
denoting  a  point  on  line  between  landown- 
ers, without  usually  being  the  legal  terminus 
or  comer  of  the  land  owned.  Leading  Judi- 
cial decisions  have  affirmed  that  meander 
lines  are  not  strictly  boundaries,  and  do  not 
limit  the  ownership  to  tbe  exact  areas  placed 
on  the  tracts,  but  that  said  title  extends  to 
the  water,  whicb,  by  the  plat  appears  to 
bound  the  land."  "As  such  water  bounda- 
ries are,  therefore,  subject  to  change  by  tbe 
encroachmrat  or  rescission  of  tbe  stream  or 
lake,  the  precise  location  of  old  meanders  Is 
seldom  lmp<Hrtant  unless  In  states  whose 
laws  prescribe  that  dried  lake  beds  are  the 
property  of  the  state."  "Where  the  United 
States  has  disposed  of  the  fractional  lots  ad- 
jacent to  shores,  It  claims  no  marginal  lands 
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left  b7  TecesBlon  or  fonnd  hy  reason  of  erro- 
□eons  sarytj.  The  llnefl  between  the  land- 
owners ore  therefore  regarded  as  extended 
beyond  the  original  meander  line  of  the 
shore,  bnt  the  preservation  or  relocation  of 
the  meander  comer  is  Important  as  evi- 
dence of  the  position  of  the  section  line." 
The  fifth  general  rule  reads  as  follows: 
"That  in  a  fractional  section  'where  no  op- 
posite correa ponding  comer  has  been  or  can 
be  establlsh'sd,  any  required  subdivision  line 
of  such  section  must  be  mn  from  the  proper 
original  comer  In  the  boundary  line  due  east 
and  west,  <x  north  and  south,  aa  the  case 
may  be,  to  the  water  course,  Indian  reserva- 
tion, or  other  boundary  of  such  section,  with 
due  parallelism  to  section  lines."  The  cir- 
cular further  reads:  "From  the  foregoing  it 
will  be  plain  that  extinct  corners  of  the  gov- 
ernment survey  must  be  restored  to  their 
original  locations,  whenever  it  is  possible  to 
do  so  and  hence  resort  should  always  be 
first  had  to  the  marks  of  the  survey  in  the 
field.  The  locus  of  the  missing  comer  should 
he  first  identlQed  on  the  ground  by  the  aid 
of  the  mounds,  pits,  line  trees,  bearing 
trees,  etc.,  described  In  the  field  notes  of  the 
original  survey.  The  Identification  of  mounds, 
pita,  witness  trees,  or  other  permanent  ob- 
jects noted  In  the  field  notes  of  survey,  af- 
fords the  best  means  of  relocating  the  miss- 
ing comer  in  Its  original  piwition.  If  this 
cannot  be  done,  clear  and  convincing  testi- 
mony of  citizens  as  to  the  locality  It  orig- 
inally occupied  should  be  taken,  If  such  can 
be  obtained.  In  any  event,  whether  the  lo- 
cus of  the  corner  be  fixed  by  the  one  means 
or  the  other,  such  locus  should  always  be 
tested  and  confirmed  by  measurements  to 
known  comers.  No  definite  rule  can  be  laid 
down  aa  to  what  shall  be  sufficient  evidence 
In  such  cases,  and  much  must  be  left  to  the 
skill,  fidelity  and  good  judgment  of  the  sur- 
veyor In  the  performance  of  his  work." 
While  It  is  true,  as  plaintifF  contends,  tbat 
section  2395  of  the  Revised  Statutes  of  the 
TTnlted  States  [U.  S.  Comp.  St  1901,  p.  1471] 
prorldes.  Inter  alia,  "that  the  length  of  the 
line  returned  shall  be  held  and  considered  to 
he  the  tme  length  thereof,"  the  land  office 
circular  (page  8)  recognizes  that  there  are 
special  cases  In  which  this  rule  is  "impossi- 
ble of  fulfillment"  and  in  which  a  "surveyor 
Is  obliged  to  choose  in  his  own  discretion 
which  of  two  or  more  lines  yields."  Accord- 
ingly, the  land  office  circular  fully  recog- 
nizes the  necessity  in  many  cases  of  the  ex- 
ercise of  discretion,  the  unreliability  of  dis- 
tance and  quantity  calls  and  of  meander  calls, 
and  the  determining  character  of  natural  ob- 
jects. 

This  view  is  also  fully  sustained  by  the 
overwhelming  weight  of  judicial  decisions 
upon  the  relative  importance  to  be  given  to 
the  respective  calls.  It  hs  well  settled  that 
in  ascertaining  boundaries  or  the  locality  or 
Identity  of  lands  called  for  in  a  deed  or 
grant  calls  Inconsistent  with  each  other  are 


given  prevailing  effect  in  the  following  or- 
der, namely:  (1)  Natural  objects;  (2)  arti- 
ficial marks;  (3)  courses  and  distances. 
Tanlsh  v.  Tarbos,  49  Minn.  268,  Bl  N.  W. 
lOSl;  Bolton  v.  Lann,  16  Tex.  96;  City  of 
Racine  v.  Case  Plow  Co.,  56  Wis.  539,  14  N. 
W.  699;  Allen  v.  Kersey,  104  Ind.  1,  8  N.  R 
557;  Sbyers  v.  Lyons,  10  Iowa,  240.  Few 
legal  propositions  are  so  universally  accept- 
ed as  the  familiar  one  that  In  determining 
boundarl^i  natural  and  permanent  objects 
control  courses  and  distances.  Section  12, 
cc.  401,  402,  8  Cent  Dig.,  collects  90  cases 
on  this  specific  point  scores  of  others 
to  the  same  effect  See,  also,  Newsom  v. 
Pryor,  20  U.  S.  (7  Wheat)  7,  6  L.  Ed.  382; 
Whiteside  v.  Singleton,  19  Tenn.  207;  Brown 
T.  Huger,  62  U.  S.  (21  How.)  805,  16  L.  Ed. 
125,  affirming  (1854)  Fed.  Cas.  No.  2,018; 
Quicksilver  Mlu.  Co.  v.  Hicks,  Fed.  Cas.  No. 
11,508,  4  Sawy.  688;  More  v.  Masslnl,  87 
Cal.  432;  Shufeldt  v.  Spauldlng,  37  Wis.  662; 
Mahon  v.  Richardson,  50  Oal.  333;  Ootting- 
ham  v.  Parr,  93  111.  233;  Hooten  v.  Comer- 
ford,  152  Mass.  591,  26  N.  E.  407,  23  Am.  St. 
Rep.  891;  AUerton  v.  Johnson.  S  Sanf.  Ch.  72. 
And  see  8  Cent  Dig.  S  24,  cc.  423,  424. 
Comparatively  little  weight  is  to  be  given  to 
calls  for  quantity.  8  Cent  Dig.  cc.  423,  424, 
I  29;  Id.  c.  436,  f  33;  Id.  c.  444,  |  39;  Id. 
c.  452.  A  number  of  cases  resembling,  al- 
though not  based  on  facts  Identical  with 
those  of,  the  Instant  case,  tend  also  to  sus- 
tain the  Woodward  survey.  Beardsley  v. 
Crane,  52  Minn.  537-544,  54  N.  W.  740; 
Hrxjuska  v.  Janke  (Wis.)  28  N.  W.  166;  Mar- 
tin V.  Carlln,  19  Wis.  477,  88  Am.  Dec.  696; 
Tanish  V.  Tarbox,  49  Minn.  208,  51  N.  W. 
1051;  Brown  v.  MllUman  (Mich.)  78  N.  W. 
785;  Jones  v.  Kimble,  19  Wis.  452;  Verplank 
V.  Hall,  27  Mich.  79. 
Judgment  reversed. 


EAGLET  V.  McCarthy  BROS.  CO. 
(Supreme  Court  of  Minnesota.   Jni^  23,  1905.) 

L  MOBrrOAQB— FOBECLOSDBB— BlDniPTIOn  BT 

JuDOMENT  CBBOXTcra— Noncn— Snrnoiinor 

— Mbboeb. 

Transcripts  of  two  judgments  in  the  mu- 
nicipal court  of  Duluth  were  filed  at  the  same 
instant  of  time  in  the  district  court  of  St.  Louis 
county.  The  larger  judnnent  appeared  first  in 
the  subsequent  docket.  Land  was  sold  upon  ex* 
ecntioD  sale  thereon.  Afterwards  the  holder  of 
a  first  and  second  mortgage,  both  prior  in  lien 
to  both  judgments,  foredosed  his  first  mort'gage 
on  the  same  land.  The  judgment  creditor  gave 
notice  of  intention  to  redeem  from  the  mortgage 
forecloaure  sale  under  both  judgments  after  the 
expiration  of  the  period  redemption  from 
the  execution  sale,  and  befors  the  expiration  of 
such  period  as  to  the  mortgage  foreclosure  sale. 
No  notice  of  intention  to  reaeem  was  given  by 
the  second  mortgagee  as  to  the  mortgage  fore- 
closure sale,  or  by  the  judgment  creditor  under 
his  smaller  judgment  to  redeem  from  the  execu- 
tion onder  the  larger  judgment. 

Held:  (1)  The  judgment  creditor  was  not 
entitled  to  redeem  from  the  mortgage  foreclosure 
sale  under  the  larger  jndgmrat  because  his  no- 
tice of  Intention  was  given  as  a  judgment  cred- 
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Itor,  altiioagh  upon  tit*  coplntlon  of  the  period 
of  raderaptlMi  from  the  ezecatini  nle  lie  became 
an  owner. 

(2)  The  jadgment  creditor  wu  not  entitled 
to  redeem  from  the  mortgage  foreclosure  sale 
because  (lO  the  lien  of  the  smalls  judgment, 
docketed  last,  could  sot  posslblr  have  been 
anterior  to  the  larger  jndgmesL  upon  which  a 
levy  and  sale  had  been  made;  (b)  if  the  lai^r 
judgment  was  prior  to  that  of  the  smaller,  the 
lien  of  the  latter  was  lost  by  fallore  to  ^ve  no- 
tice of  intention  to  redeon  from  Ot«  oreentlon 
sale ;  (c>  and,  if  the  Hens  were  concnrrent,  the 
lien  of  the  smaller  Judgment  was  merged  ia  the 
title  derived  from  the  executimi  sale. 

(Syllabus  by  'the  Court) 

Appeal  from  District  Oourt,  St.  Louis  CJo on- 
ly; Homer  B.  Dlbell,  Judge. 

Actloa  by  Oeorge  G.  Bagley  against  the 
McCarthy  Bros.  Company.  Jtidgment  for  de- 
fendant, and  plaintiff  appeals.  BereraeO. 

A.  B.  Jacbwn.  for  appellant  H.  B.  Spen- 
cer, tor  respondent 

JAQOARD,  J.  The  plaintiff  and  appellant 
was  the  assignee  of  a  first  mortgage  of  fl,- 
500,  and  of  a  second  mortgage  of  $2,000,  on 
the  premises  here  Involved,  The  defendant 
and  respondent  was  the  owner  of  two  Judg- 
ments—one for  9479.23,  the  other  for  J109.49 
— both  subsequent  in  lien  to  both  mortgages. 
These  Judgments  were  originally  recovered  in 
the  municipal  courtof  Duluth,  and  transcripts 
of  both  were  at  the  same  Instant  of  time 
handed  to  the  clerk  of  tiie  district  court  of 
St  Louis  county,  and  was  docketed  by  blm 
one  after  the  other — ^tbe  larger  as  No.  18,113, 
the  smaller  as  No.  18,114.  The  larger  was 
docketed  first,  but  both  were  entered  as  of 
the  same  date  and  hour.  On  April  21,  IQOS, 
executions  were  issued  on  both  Judgments. 
Levy  was  made  under  the  larger  execution  on 
the  mortgaged  proper^.  The  property  was 
sold  to  defendant  (the  Judgment  creditor)  on 
June  9,  1903.  for  f533.62.  The  execution 
was  returned  the  same  day,  "Satisfied  in 
full,"  and  the  docket  entry  made,  "Satis- 
fled  by  execution."  The  execution  on  the 
smaller  Judgment  was  returned  wholly  un- 
satisfied. On  August  81,  1903,  the  plaintiff's 
first  mortgage  was  foreclosed,  and  the  mort- 
gaged property  bid  In  by  plaintiff  for  $1,983.- 
18.  On  August  81,  1904,  defendant  filed  a 
notice  of  Intention  to  redeem  from  the  fore- 
closure sale  as  "a  Judgment  creditor."  In 
its  final  form  this  notice  claimed  the  right 
to  redeem  as  a  Judgment  creditor  both  under 
the  smaller  Jndgmept,  and  also  under  the  ex- 
ecution sale  under  tbe  largw  Judgment 
There  was  some  question  as  to  the  correct- 
ness of  the  descriptions  of  these  Judgments 
In  this  notice,  but  the  doubts  may  for  present 
purposes  fairly  be  resolved  in  favor  of  the 
Judgment  creditor.  In  due  time  he  delivered 
to  the  sheriff  such  papm  and  money  as 
would  entitle  him  to  redeem  If  be  was  In 
law  entitied  to  cut  out  the  second  mortgage. 
Flalntiflf  refused  to  rec^ve  the  money  ten- 
d«ed.  Tbe  sheriff  gave  d^endant  a  cei^ 
tlflcate  of  redemption.  Tbe  plaintiff  brought 


this  action  to  have  said  attempted  redemp- 
tion declared  illegaj  and  Ineffectual,  and  the 
certificate  of  redemption  declared  void  and 
set  aside.  The  court  duly  made  and  filed 
findings  of  fact  and  conclusions  of  law,  and 
directed  Judgment  for  the  defendant  From 
the  Judgment  tbereon  entered  the  plalntUT 
took  this  appeal. 

1.  The  Judgment  creditor  cannot  redeem 
under  the  notice  with  respect  to  tbe  larger 
Judgment  It  Is  obvious  that  at  the  end  of 
the  period  of  redemption  from  the  execution 
sale  a  titie,  as  distinguished  from  a  lien, 
vested  in  the  Judgment  creditor,  subject  of 
course,  to  the  possibility  of  being  divested 
by  foreclosure  of  the  Hen  of  the  prior  mort- 
gages. No  notice  of  Intention  to  redeem  on 
the  part  of  the  Jui^ment  creditor  or  of  any 
other  lienholder  served  to  prolong  the  period 
of  redemption,  or  to  prevent  the  maturity 
of  an  estate  in  the  land.  If  the  Judgment 
creditor  sought  to  redeem  from  tlie  subse- 
quent foreclosure  sale  of  a  mortgage  prior 
in  Hen,  It  must  have  been  as  an  owner,  and 
not  as  a  lienholder.  The  notice  In  this  case 
was  to  redeem  as  a  lienholder,  and  not  as 
an  owner. 

2.  The  Judgment  creditor  cannot  redeem 
under  the  smaller  Judgment  In  no  view  of 
this  case  could  it  be  held  that  the  lien  of  the 
smaller  Judgment  Is  prior  to  the  lien  of  tbe 
larger  Judgment.  Both  were  filed  at  tbe 
same  time.  If  either  had  priority  by  docket- 
ing. It  was  the  larger  Judgment  Lemon  v. 
Heirs  of  Staats,  1  Ckiw.  592;  Bi^um  v.  Mer- 
ritt  12  Am.  Dec.  576;  Herron  v.  Walker 
(Miss.  1S92)  12  South.  269;  German  Securi- 
ty Bank  v.  Campbell  (Ala.  1893)  12  South. 
436.  If  either  acquired  any  superiority  by 
virtue  of  levy  thereunder,  It  was  the  largo- 
Judgment  Smith  v.  Und,  29  111.  24;  Hunt- 
ington et  al.  T.  Jewett,  26  Iowa,  249,  96  Am. 
Dec.  788;  LIppencott  et  al.  v.  Wilson,  40 
Iowa,  425;  Wilson  v.  Baker,  52  lovra,  428. 
8  N.  W.  481;  Cook  T.  Dillon,  »  Iowa.  407,  74 
Am.  Dea  854;  Waterman  v.  Haskln,  11 
Johns.  228. 

If  the  Hen  of  tbe  larger  Judgment  was 
prior  to  the  Hen  of  the  smaller  Judgment 
as  tbe  mortgagee  contends,  the  Judgment 
creditor  was  not  entitled  to  redeem.  He 
failed  to  "Join  tbe  ranks  of  the  redemp- 
tioners."  To  enable  the  holder  of  a  second 
mortgage  to  preserve  his  lien  under  such 
securl^,  he  must  have  flled  his  notice  of 
intention  to  redeem  from  his  foreclosure  sale 
under  the  first  mortgage.  Pamperln  v.  Sean- 
Ian.  28  Minn.  845,  9  N.  W.  868;  Parke  v. 
Hush,  29  Minn.  484,  18  N.  W.  668;  Buchan- 
an V.  Reid,  48  Minn.  172. 46  N.  W.  11;  Spran- 
del  T.  HoDde,  64  Minn.  806,  66  N.  W.  84; 
Ritchie  V.  Ege,  68  Minn.  291.  59  N.  W.  974. 
CTorrespondingly,  to  preserve  the  Hen  of  the 
later  Judgment  after  the  expiration  of  the 
period  of  redemption  from  the  execution  sale 
under  the  prior  Judgment  the  Judgment  cred- 
itor must  have  flled  notice  of  his  Intmtion 
to  redeem  from  that  aale.  The  only  oth^ 
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possible  hypotbesls  la  fhat  tbe  llenB  ot  tbe 
two  Jodgm«ttB  were  concurrent  Ttals,  as 
tbe  trial  court  bdd,  -wonld  seem  to  be  tbe 
proper  Tier.  Under  the  Dulnth  municipal 
court  act  Iavb  1891,  p.  606.  c  B3,  S  47), 
and  under  tbe  general  mnnldpal  court  act 
(Uwi  1895.  p.  086,  c  229,  t  30),  the  Uen  of 
BDCh  a  Judgment  dates  fKon  tbe  time  of  filing 
a  transcript.  Hwe  both  transcripts  were  fil- 
ed at  tbe  same  Instent  ot  time.  It  Is  not, 
bowerer,  necessary  to  here  determine  thla 
omtrorersr.  It  the  liens  wwe  ooncturent, 
tbe  rlgbt  of  tbe  Judgment  creditoi  to  redeem 
Is  cat  off,  not  bj  force  of  the  statute  as 
to  liens  of  mnnldpal  Jadgments,  bat  becanse 
of  the  application  to  the  fticts  of  this  case 
of  the  doctrine  of  merza. 

Tbat  tamiUor  docfrine  in  law  and  In  equl- 
tj,  reepectlTelr,  is  w^  stated  in  6  Words  & 
Fbrasea,  44SS:  "A  merger,  at  law.  Is  defined 
to  be  where  a  greater  estate  and  a  leas  coln- 
dde  and  meet  in  one  and  tbe  same  person.  In 
one  and  the  same  right,  without  any  Intome- 
dlate  estate.  The  leas  estate  Is  Immediately 
umUiilated,  or,  in  the  law  phrase  it  Is  said  to 
be  merged — that  Is,  sunk  or  drowned— in  the 
Kreater.  •  •  «  Tte  rale  In  equity  la  the  same 
as  at  law,  with  this  modification :  That  at  law 
It  la  Inraxlable  and  Infiexlble;  In  equity  it  is 
controlled  by  tbe  expressed  or  Implied  Inteur 
tlon  <tf  the  party  In  whom  the  interests  of  es- 
tate unite."  It  would  seem  that  the  eqidta- 
ble  doctrine  prerenting  merger  with  respect 
to  an  estate  and  an  Incumbrance  is  even 
atrougor  and  more  readily  applied  than  in 
eaae  of  two  eststes.  2  Pomravy,  Bq.  (fid  Bd.) 
f  T89.  Ordinarily,  bowcTer,  legal  and  not  eq- 
uitable rules  an>Iy.  Bqnlty  Interferes  only 
wbaa  Boch  drcnmstances  are  shown  to  eilst 
as  pR^ierly  ai^peal  to  the  discretion  of  a  chan- 
ceUoT.  "A  merger  takes  place  in  equity  in 
tbe  absence  of  a  case  showing  an  intention 
to  prerent  it  as  certainly  and  directly  as  at 
law."  2  Pomeroy,  IGq.  (8d  SdO  I  788. 
"Whatever  may  be  the  drcnmstances.  or  be- 
tween whatOTOT  parties,  equity  will  neT»  al- 
low a  merger  to  be  prevented,  and  a  mortgage 
or  otiier  securl^  to  be  kept  aliv^  when  this 
lesult  would  aid  In  carrying  a  fraud  or  oth- 
er nnconsdentions  wrong  Into  effect  undw 
the  color  of  legal  forms.  Equity  only  Inter- 
posea  to  prercait  a  merger  In  order  tiiereby 
to  wo^  substantial  justice."  Section  795. 
Pomeroy*s  Bq.  (8d  Ed.).  That  is  to  say,  there 
are  two  classes  of  cases:  (]0  Where  there  is 
aa  extinguishment  of  the  Incumbrance;  and 
(2)  where  Intervening  equities  prevent  the  ex- 
tlDgnlshment  Mr.  Charles  Mlehllng,  in  26 
Alb.  Law  J.  506.  The  question  here  to  be 
determined  is  in  which  class  Is  the  case  at 
bar  to  be  placed.  The  principal  if  not  the 
only  consideration  which  invokes  the  powers 
of  a  court  of  equity  in  tills  connection  Is  the 
intention  of  the  parties,  express  or  Implied. 
It  has  been  stated  somewhat  broadly  that 
in  cases  of  redemption  under  tiie  statute  "the 
intention  of  tbe  parties  does  not  enter  into 


account**  Gilflllan,  0.  J.,  In  Lowry  t.  Abers, 
BO  Minn.  606,  52  N.  W.  022.  While  this  stata- 
m«it  may  be  somevrtiat  absdnte.  It  Is  wlfli- 
out  question  true  that  "the  doctrine  of  mer- 
ger Is  a  fiedble  equiteble  doctrine.  Each 
cage  depends  upon  ito  ovm  drcnmstences." 
Canty,  J.,  In  Conn.  Mut  life  Ins.  Co.  v. 
King,  72  Mlna  287,  75  N.  W.  87&  In  the  two 
cases  last  referred  to  this  court  hdd  that; 
upon  thdr  own  peculiar  drcnmstences,  the 
equiteble  dodzine  of  merger  applied.  No 
simllsr  facto  are  presented  tbe  case  at 
bar.  There  being  no  intraitlim  implied,  and 
no  actual  Intention  having  bem  shown.  In 
the  absence  ot  other  drcnmstences  afflrma- 
tiveiy  entitling  the  reqtondent  to  equltaUe 
Interference,  tbe  rules  of  law  govern,  and 
tbe  Hen  of  tbe  later  Judgment  Is  extinguish- 
ed in  the  title  derived  from  tbe  execution 
sale.  On  tbe  one  hand,  tbe  respondent  ar- 
gues that  equity  favors  redemption.  On  tbe 
other  band,  appellant  inalsto  that  tbe  policy 
of  tbe  law  Inclines  to  make  the  debtor's  jgeop- 
erty  go  as  far  as  possible  toward  paytog  his 
debts,  and  that  such  policy  can  be  carried 
Into  effect  here  only  by  treating  tbe  first 
judgment  as  satisfied  by  the  execution  sale, 
the  second  mortgage  as  eliminated  by  fail- 
ure to  give  notice  to  redeem,  and  the  second 
judgment  as  the  only  ontotendlng  and  unpaid 
todebtedness.  It  Is  not,  bowev«',  necessary 
to  here  determine  the  merite  d  these  conten- 
tions. The  judgment  creditor's  conduct  Is 
consistent  with  an  intention  on  Us  part  to 
unite  his  claims  under  both  judgmente. 
When  be  announces,  as  he  does  here,  an  ta- 
tention  not  to  merge  these  claims,  it  is  nat- 
ural to  Inquire  what  he  has  done  to  manifest 
such  an  Intention.  The  answer  must  be  that 
he  has  done  nothing.  He  has  nd:  allied 
himself  of  the  ea^,  direct  and  certain  meth- 
od of  elfectnating  a  desire  to  keep  separate 
his  estote  and  his  incumbrance  which  tbe 
stetute  expressly  iwovldes  in  such  cases, 
namely,  by  giving  notice  of  intention  to  re- 
deem from  the  execution  sale.  The  courts 
impose  no  hardship  by  requiring  him  to  give 
such  notice  in  order  to  avdd  the  application 
to  his  case  of  ordinary  legal  niles.  They 
vrould,  Indeed,  do  a  manifest  injustice  If  they 
based  gratuitous  relief  upon  his  own  failure 
to  protect  himsdf.  Ndther  reason  nor  au- 
thority  has  been  adduced  which  wonld  jus- 
tify tbe  court  in  discriminating  In  favor  of 
tbe  secfflid  judgment  and  against  the  second 
mortgage.  No  sufflclent  occasion  for  equita- 
ble Interference  Is  shown.  Left  to  legal 
roles,  the  rights  of  the  judgment  creditor 
under  his  smaller  judgment  are  merged  in 
the  execution  sale  made  under  the  larger 
judgment.  He  is  not  entitled  to  redeem. 
The  attempted  redemption  Bhould  be  declar- 
ed illegal. 

Accordingly  the  Judgment  Is  reversed  and 
the  case  remanded,  with  direction  to  the  dis- 
trict court  to  amend  Ito  conclusicms  of  law 
so  as  to  direct  judgment  tor  the  plalntUf. 
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SCHWAB  T.  BABEHORB  et  ox. 
(Snprame  Ooort  (tf  ICinnewta.  June  2^  190Bi) 

1.  ConT&A.or— ARirnuRNiv- Saub  or  Buitt 
—Defect  in  Titlk— Spbcitjo  PsBFosicAiiaK. 

It  is  eotirely  competent  for  the  parti ««  to 
«.  ouitract  to  provide  for  the  amralment  or  dis- 
char^e  thereof,  either  by  inbsMaeitt  valid  a^ree- 
meot  or  by  incnrporatins  therem  proyisione  and 
conditiona  to  tbat  end ;  and  the;  may  thai  lim- 
it and  determine  the  rights  and  liability  of  each 
iB  the  event  of  a  failnra  of  perfonaanoe. 

2.  Yxudob  AnD  Pcbohueb— Ooittbaot— Bbc- 
EDT  FOB  Breach. 

Ad  execatory  contract  for  tlie  lala  of  land 
contained  the  following  provision: 

"It  la  agreed  that  if  the  title  to  said  premlBM 
is  not  good,  and  cannot  1m  made  good,  thia 
agreement  shall  be  void  and  the  above  $50  re- 
funded." 

Held,  followiur  Machey  v.  Ames,  16  N.  W. 
Ml.  SI  Minn.  1^,  that  the  remedy  fixed  by  the 
contract  was  exclusive  of  all  others,  and  that, 
as  it  appeared  from  tbe  evidence  that  defendant 
was  unable  to  convey  a  good  title  to  plaintiff, 
the  contract  ttecame  null  and  Told,  as  by  ita 
terms  provided. 
8.  Same— Defect  ih  Tms. 

Defendant  entered  into  an  executory  con- 
tract with  plaintiff  for  the  sale  of  his  farm, 
part  of  which  constituted  his  homestead,  on 
which  he  resided  with  his  wife  and  family.  His 
wife  did  not  join  in  the  contract,  and  refused 
to  sign  or  execute  a  deed  in  fulfillment  of  the 
same.  Held  such  a  defect  In  the  title  agreed  to 
be  conveyed  as  to  render  the  contract  at  an  end 
and  of  no  further  force. 
4.  SaUE— PABTIAL  PEBFOBlf  ANCB. 

Plaintiff  is  not,  in  view  of  the  irarticular 
provisions  of  the  contract,  entitled  to  perform- 
ance to  the  extent  of  defendant's  ability,  viz.,  a 
conveyance  of  all  the  land  except  the  homestead, 
and  snbject  to  the  wife's  one-third  interest  in 
the  remainder ;  nor  to  damages  for  the  failure 
and  inability  of  defendant  to  perfbim. 

(Syllabna  by  the  Court) 

Appeal  from  Dittrlct  Court,  Sberbome 
County;  A.  B.  Oiddtnss,  Judge. 

Action  by  Gfaariea  D.  Schwab  againat  Sam 
Baremore  and  Mame  Bareauae,  bit  wife. 
Judgment  for  defendant  From  an  ordor 
■granting  a  new  trial,  Sam  Baremore  appeals. 
Beveraed. 

Calhoun  A  Bennett  and  Arthur  W.  Selover, 
f<ar  appellant  Stewart  &  Broww,  for  re- 
epondent 

BROWN,  J.  Action  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of 
land.  Tbe  action  was  tried  in  tbe  court 
below  without  a  Jury,  flndinga  were  made, 
and  Judgment  ordered  for  defendant  There- 
after the  court,  on  plalntltTB  motion,  ordered 
a  new  trial,  from  which  defendant  appealed. 

Tbe  facts  are  as  follows:  On  March  27, 
1901,  defendant  was  tbe  owner  of  the  land 
in  dispute,  and  on  that  day  entered  into  a 
contract  by  wblch  be  sold  and  agreed  to 
convey  the  same  to  plaintlfT.  Tbe  material 
portions  of  tbe  contract  are  as  follows: 
*****  I  bave  this  dAy  sold  and  agreed 
to  convey  to  tbe  said  C.  D.  Schwab  for  tbe 
sum  of  Ten  thousand  and  nine  Hundred  and 
Fifty  ($10,960)  Dollars  on  terms  as  follows, 
TbL,  Fifty  ($60)  In  hand  paid  as  above. 


Ten  thoosand  nine  hnndred  ($10,90(^  Dollars 
on  or  before  October  first,  1901,  delivering 
therefor  a  warranty  deed  conveying  a  per- 
fect title  to  said  land,  and  it  Is  agreed  tliat 
if  tbe  title  to  said  premises  Is  not  good 
and  cannot  be  made  good  this  agreement 
shall  be  void  and  tbe  above  fifty  dollars  re- 
funded. But  if  the  title  to  said  premises 
is  good  and  tbe  said  purchaser  refuses  to 
accept  tbe  same,  said  fifty  dollara  shall  be 
forfeited  to  the  said  Sam  Baremore."  Plain- 
tiff Indorsed  on  tbe  back  of  the  contract  bis 
acceptance  of  the  same  in  the  following 
language:  "I  hereby  agree  to  purchase  tbe 
said  property  for  the  price  and  upon  tbe 
terms  above  mentioned,  and  also  agree  to 
tbe  conditions  of  forfeiture  and  all  other  con- 
ditions therein  expressed."  At  the  time  tbe 
contract  was  entered  Into,  defendant  was  a 
married  man,  living  with  his  wife  and  fam- 
ily on  tbe  land  so  agreed  to  be  sold,  a  part 
of  which  constituted  bis  homestead;  all  of 
wblch  was  known  to  plaintiff  at  the  time  tbe 
contract  was  entered  into.  Defendant's  wife 
did  not  sign  or  assent  to  the  contract,  and 
she  refused  to  Join  In  tbe  transaction,  or 
sign  a  deed  conveying  the  property  pursu- 
ant thereto.  This  fact  Is  alleged  In  the  com- 
plaint, admitted  In  the  answer,  and  found 
by  the  trial  court  At  the  trial  plaintiff  was 
permitted  to  amend  his  complaint  by  insert- 
ing allegations  for  the  purpose  of  enabling 
blm  to  recover  substantial  damages  for  the 
failure  of  defendant  to  perform  the  con- 
tract Tbe  action  was  originally  brought 
against  both  defendant  and  Ms  wife  Tbe 
wife  demurred  to  tbe  complaint,  which  was 
sustained,  and  tbe  trial  proceeded  as  to  de- 
fendant alone.  The  trial  court  found  tbe 
facts  substantially  as  stated,  but  In  greater 
detail,  and  ordered  Judgment  denying  spe- 
cific performance  of  the  contract,  and  award- 
ing plaintiff  the  sum  of  $50,  the  amount  paid 
by  him  on  the  purdutse  price  at  the  time 
the  contract  was  entered  into.  Tbe  theory 
of  the  court  was  that  the  contract  by  its 
express  terms,  fixed  the  relief  to  which  each 
party  was  entitled  In  the  event  defendant 
could  not  convey  a  good  titie,  and  that  such 
relief  was  ezclUBlve  of  all  other  remedies. 
Subsequentiy  the  court,  on  plaintiff's  mo- 
tion, granted  a  new  trial — upon  what  ground 
the  record  does  not  disclose— and  defendant 
appealed. 

The  principal  question  presented  for  our 
consideration  is  whether,  under  the  findings, 
plaintiff  is  entitied  to  any  relief  other  than 
ttiat  which  tbe  trial  court  granted  blm.  Tbe 
facts  are  undisputed,  and  are  correctiy  dis- 
closed by  the  findings.  We  have  to  consid- 
er only  wlietber  tbe  conclusions  of  law  of 
tbe  trial  court  are  sustained  by  the  facts. 
It  appears  that  there  were  some  negotiations 
between  the  parties  relative  to  tbe  contract 
and  Its  performance  subsequent  to  the  time 
it  was  entered  into,  but  bi  the  view  we  tal^e 
of  the  case  tbey  become  unimportant  Suob 
n^tlatlons  cannot  serve  the  purpose  of  n 
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practical  constroctloii  of  the  contract,  for  It 
is  clear  and  unambiguous.  The  rule  of  prac- 
tical conatructlon  affiles  oiily  In  cases  where 
the  contract  is  indefinite,  uncertain,  or  sus- 
ceptible of  different  interpretationa.  St.  Paul 
&  Dnlnth  Ry.  Go.  t.  Blackmar.  44  Minn.  S14, 
47  N.  W.  172;  0  Cy&  580.  We  come,  then,  di- 
rectly to  the  main  question  in  the  case. 

It  is  entirely  competent  for  the  parties  to 
a  contract  to  provide  for  the  discharge  or  an- 
Dnlment  thereof,  either  by  snhaeqaent  agree- 
ment or  by  incorporating  proTisions  or  condi- 
tions to  that  end  in  the  original  agreement, 
and  they  may  fix  and  limit  the  rights  and  11a- 
hility  of  each  in  the  event  of  a  failure  of  per- 
formance, and  the  courts  will  enforce  con- 
tracts In  this  particular  precisely  as  in  other 
respects,  and  In  accordance  with  the  rights 
of  the  parties  as  they  are  thus  fixed  and 
Umlted.  The  contract  under  consideration 
provides:  "And  it  is  agreed  that  If  the  ti- 
tle to  said  premises  la  not  good  and  cannot 
be  made  good  this  agreement  shall  be  void 
and  the  above  $50  refunded."  This  provi- 
sion entitled  plaintiff  to  a  conveyance  with 
the  Qsual  covenants  of  title  and  quiet  enjoy- 
ment, or,  as  it  is  sometimes  styled,  a  "mar- 
ketable" title.  Ladd  V.  Welskopf,  62  Minn. 
29.  64  N.  W.  99.  It  appears  conclusively  In 
this  case  that  by  the  refusal  of  defendant's 
wife  to  Join  In  the  conveyance  he  was  un- 
able to  perform  his  part  of  the  contract  by 
conveying  a  good  title  to  the  land,  a  part 
thereof  constituting  the  homestead,  In  which 
tlie  wife  had  a  life  estate  and  a  one-third 
Interest  in  the  remainder.  A  deed  by  the 
husband  alone  woald  necessarily  have  been 
subject  to  the  wife's  Interest,  and  not  sucb  a 
conveyance  as  the  contract  contemplated. 
This  provision  of  the  contract  must  be  con- 
Btroed  to  bind  both  parties.  Gale  v.  Dean,  20 
III.  320.  It  was  there  said;  "The  rule  is 
general  that  in  an  action  at  law  to  recover 
damages  for  the  breach  of  an  alleged  con- 
tract. In  all  cases  the  contract  must  bind 
both  parties.  Neither  party  should  be  in  a 
position  where  he  can  bold  the  other  party 
to  the  contract  and  compel  Its  performance  If 
advantageous  to  him  and  at  the  same  time 
be  at  liberty  to  avoid  the  contract  on  bis 
part  if  disadvantageous.  In  other  words, 
botb  parties  should  be  bound,  or  neither 
should  be."  Within  tbis  rule,  defendant  has 
a  legal  right  with  plaintiff  to  invoke  this 
particular  feature  of  the  contract,  in  the  ab- 
sence of  a  showing  of  fraud  on  his  part  to 
avoid  performing  the  same.  The  contract 
contemplated  a  conveyance  of  defendant's 
entire  farm,  and  not  separate  tracts  or  dis- 
tinct interests;  and  defendant  Is  clearly  In 
poelttoo  to  insist  that  his  inability  to  per- 
form as  contemplated  brings  in  operation  the 
clanae  terminating  It  That  he  was  a  mar- 
ried man,  residing  upon  the  farm  with  his 
family,  and  that  part  thereof  constituted  hts 
homestead,  were  facts  well  known  to  plain- 
tiff at  the  time  the  contract  was  entered  into, 
and  It  should  not  be  enforced  la  aoy  respect 


other  than  what  the  parties  Intended  when 
it  was  entered  Into.  A  provision  of  a  con- 
tract similar  to  the  one  under  consideration 
was  involved  in  the  case  of  Mackey  t.  Ames, 
81  Minn.  103.  16  N.  W.  641.  The  contract 
there  before  the  court  provided  that,  If  title 
to  the  premises  agreed  to  be  sold  and  con- 
veyed was  not  good,  and  could  not  be  made 
good,  the  agreement  should  be  void,  and  the 
payment  made  thereunder  returned  to  the 
vendee;  and,  further,  that  if  the  title  to  the 
premises  was  good,  and  the  purchaser  refus- 
ed to  accept  the  same,  then  the  payment 
made  by  him  should  be  forfeited  to  the  ven- 
dor. It  was  said  in  that  case:  "We  are  of 
the  opinion  that  the  proper  construction  of 
the  last  provision  which  we  have  italicized  la 
that  if  the  title  to  the  entire  premises  de- 
scribed which  Ames  now  (L  e.,  at  the  date 
of  the  agreement)  conveyed  or  caused  to  be 
conveyed  to  plaintiffs,  is  not  good,  or,  If  not 
now  good.  If  Ames  cannot  make  it  good  with- 
in sixty  days  from  the  date  of  the  agreement 
(that  is  to  say,  within  said  sixty  days  he  la 
not  in  fact  in  a  position  to  convey  or  cause 
to  be  conveyed  to  plaintiffs  a  good  title), 
then  'this  agreement'  Is  to  be  void,  and  the 
$200  to  be  refunded.  The  provision  Is  abso- 
lute that  this  agreement  (i.  e.,  the  whole 
agreement)  shall  be  void.  It  Is  not  a  provi- 
aion  that  the  plaintiffs  may,  at  their  option 
or  election,  abandon  or  dissolve  the  agree- 
ment, but  that  it  shall,  upon  the  occurrence 
of  the  specified  contingency,  become  void, 
and  thereafter  no  longer  binding  upon  either 
party."  The  principle  applied  in  that  case 
was  followed  in  Dana  v.  St.  Paul  Investment 
Co.,  42  Minn.  194,  44  N.  W.  55;  Heisley  v. 
Swanstrom,  40  Minn.  196,  41  N.  W.  1029; 
Joslyn  T.  Schwend,  85  Minn.  180,  88  N.  W. 
410,  744.  But  it  IB  contended  by  plaintiff 
that  those  cases  are  distinguishable  from 
that  at  bar.  Counsel  Insist  that  the  defect 
in  the  title,  in  order  to  bring  into  effect  the 
provision  terminating  the  contract,  must  ex- 
ist at  the  time  the  contract  was  entered  into; 
that  the  provision  does  not  apply  to  defects 
suteequently  arising.  In  the  first  three  cases 
above  dted  the  defect  in  the  title  of  the  ven- 
dor did  in  fact  exist  at  the  time  the  contract 
was  entered  Into,  but  in  the  Joslyn  Case  It 
arose  subsequently.  If  that  case  was  correct- 
ly decided — and  we  have  no  misgivings  on 
the  subject — plaintiff's  contention  cannot  be 
sustained.  The  contract  is  entitled  to  a  rea- 
sonable construction,  and  one  that  will  ef- 
fectuate the  intention  of  the  parties.  Plain- 
tiff could  Invoke  this  provision  of  the  con- 
tract If  a  defect  existed  at  the  time  it  was 
entered  into,  or  If  It  arose  subsequently,  and 
he  would  be  Justified  in  refusing  perform- 
ance in  either  case,  and  the  law  will  accord 
the  same  privilege  or  right  to  defendant. 
The  rule  of  mutuality  in  contracts  applies 
and  extends  the  same  right  to  the  vendor. 
The  principle  was  applied  in  Wilson  v.  Es- 
pert,  90  III.  App.  111. 
Following  the  decislona  cited*  It  must  be 
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beld  tbat  ttie  rights  fixed  by  the  terms  of 
the  contract  are  ercluslve.  Plaintiff  was  en- 
titled to  have  refunded  to  htm  the  f  50  paid 
at  the  time  the  contract  waa  entered  into, 
but  was  oititled  to  no  other  or  further  re> 
lief,  by  way  of  damages  or  otherwise.  Nor 
is  be  entitled  to  performance  of  the  contract 
In  so  far  as  defendant  Is  able  to  perform  the 
game,  viz.,  by  conveying  Ibe  property  subject 
to  the  homestead  right  of  the  wife  and  her 
one-tfaird  Interest  In  the  remainder  of  the 
land.  Such  relief  could  be  awarded  only  by 
Ignoring  the  express  provisions  of  the  con- 
tract. The  cases  cited  In  support  of  the  view 
that  plaintiff  may  demand  such  partial  per^ 
formance  are  not  in  point  We  do  not  ques- 
tlOD  the  proposition  that  where  a  husband 
contracts  to  convey  land  owned  by  blm,  a  part 
of  whlcb  constitutes  his  homestead,  and  bis 
.  vrife  refuses  to  Join  In  the  conveyance,  ho 
may  be  compelled  to  perform  to  tbe  extent 
of  his  power  by  conveying  bis  Interest  In  the 
land.  Weltzner  t.  Thlngstad,  55  Mlim.  244, 
56  N.  W.  817.  But  that  rule  can  have  no  ap- 
plication to  a  case  like  that  at  bar,  where 
the  contract  expressly  provides  the  remedy 
and  rights  of  tbe  parties  in  case  of  tbe  in- 
ability of  the  vendor  to  perform.  No  such 
remedy  was  provided  by  tbe  contract  con- 
stmed  In  the  case  Just  dted. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  tbe  contract  Is  so  far  exclusive  of  all 
other  remedies  that  damages  might  not  be 
recovered  in  a  proper  actl(m  based  upon 
fraud  and  collusion  between  the  husband 
and  wife,  by  which  the  husband  fraudulently 
Induced  the  wife  to  refuse  to  Join  in  the  sale 
for  the  purpose  of  rendering  tbe  title  de- 
fective and  bringing  Into  force  and  effect  the 
clause  terminating  the  contract  But  such  Is 
not  this  action. 

It  follows  that  all  the  relief  to  whlcb  plain- 
tiff was  entitled  was  awarded  by  the  court 
below,  and  it  was  error  to  grant  a  new  trial. 
In  no  view  of  tbe  case  could  plaintiff  recov- 
er more  than  the  $50  paid  by  blm  at  tbe  time 
the  contract  was  entered  into.  It  is  there- 
fore ordered  that  the  order  appealed  from  be 
reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  enter  Judg- 
ment as  directed  by  Its  flndings, 

EPSTEIN  T.  OHIOAGO  G.  W.  RT.  CO. 
(Supreme  Court  of  Minnesota.   May  20,  190S.) 

Appeal  from  District  Court,  Hennepin 
County;  David  P.  Simpson,  Judge. 

Action  by  Max  Epstein  against  the  Chica- 
go Great  Western  Railway  Company.  Ver- 
dict for  plaintiff.  From  an  order  granting  a 
new  trial,  plaintiff  ai^)eal8.  Affirmed. 

Wm.  B.  Mclntyre,  for  appellant  A.  O. 
Brlggs  and  T.  P.  McNamara,  for  respondent 

PER  CURIAM.  Action  to  recover  dama- 
ges for  tbe  wrongful  taking  and  carrying 
away  of  a  quantity  ot  sand  and  soil  from  the 


rear  of  plaintiff's  lot  m  dUnneapoUa.  The 
action  was  tried  before  a  Jury,  and  a  verdict 
tor  $300  returned  for  plaintiff,  wherenpon 
defendant  moved  for  a  new  trial  upon  sev- 
eral grounds;  among  tbem,  that  the  verdict 
was  not  Justified  by  the  evidence  and  -was- 
contrary  to  law.  The  motion  for  a  new  trial 
was  granted  noless  plaintiff  would  consent  to 
a  reduction  of  tbe  verdict  to  $126,  whlcb 
plaintiff  refused,  and  appealed  from  tbe  or- 
Aer. 

The  lot  was  ^  feet  wide  by  122  feet  in 
length,  located  between  Washington  avenue 
and  tbe  river.  The  front  of  tbe  lot  was  up- 
on grade,  and  ran  back  for  a  distance  of 
about  50  feet,  and  th^  sloped  upward  until 
at  tbe  rear  It  was  about  5  or  6  feet  above 
tbe  grade.  The  material  was  taken  from 
the  high  portion  at  the  back  of  the  lot  caus- 
ing It  to  slope  off  to  the  grade.  The  witness 
on  the  part  of  appellant  placed  the  dam- 
age at  from  f2S0  to  $32S,  and  respondraf  a 
witness  testified  that  there  was  no  damage  at 
all. 

While  tbe  motion  for  a  new  trial  waa  bas- 
ed upon  all  of  the  statutory  grounds,  it  la 
evident  Trom  the  order  itself  that  a  new  tri- 
al was  granted  upon  tbe  ground  that  the 
court  did  not  consider  the  verdict  Justified  by 
tbe  evidence.  It  does  not  appear  that  the 
court  exceeded  tbe  limits  of  sound  discretion 
in  granting  the  new  trial,  and  the  case  la 
controlled  by  the  familiar  case  of  EOcka  t* 
Stone,  IS  Minn.  434  (Gil.  398). 

Order  affirmed. 


MOHB  V.  WILLIAMS  (two  cases). 
(Supreme  Court  of  Minnesota.   June  23,  lEK>6.y 

1.  New  Tbial— JBxoessive  Dahaobs. 

Whether  a  new  trial  upon  the  ground  of 
excessive  or  inadequate  damages  uionid  ba 
granted  or  refused,  or  whetbw  tbe  verdict 
should  be  reduced  where  exoesaive,  rests  in  the 
sound  Judicial  discretion  of  the  trial  court,  in 
reviewing  which  this  court  will  be  guided  by 
the  general  rule  applicable  to  otiier  oiseretion- 
ary  orders. 

[Ed.  Note.— Fm  eaaes  la  jN^t,  see  voL  87^ 
0«nt  Dig.  New  OMal,  H  9.  loTl^lM-] 

2.  Assault  —  Oivn,  Aonoir  —  Evidbncb— Iw- 

TERT. 

It  ia  unnecessary  to  show  in  a  civil  action 
for  an  assault  and  battery  that  defoidant  In- 
tended by  the  act  complained  of  to  Injure  tha 
plaintiff.  It  Is  sufficient  If  it  appear  that  the 
act  was  unlawful. 

[Ed.  Note. — For  cases  In  point  see  vol.  4^ 
Cent  Dig.  Assault  and  Battery,  i  2.] 

3.  SaHB  —  UlTAUTHOBIZEO     OpEBATIOH  BT 

Phtsigiar. 

A  surgical  operation  by  a  phTslcian  upon 
the  body  of  his  patient  la  wrongful  and  unlaw- 
ful where  performed  without  the  express  or  im- 
plied consent  of  the  patient.  In  the  absence  of 
such  consent,  the  physician  has  no  authorl^. 
Implied  or  otherwiBe,  to  perform  the  same.  Con- 
sent may  be  Implied  from  circumstance*. 

4.  Same  —  Evidehgi  —  Gohbeht  —  QDSsnon 

rOB  JUBT. 

Plaintiff  ouuulted  defoidant  concerning  a 
difficulty  with  her  right  ear.  Defendant  exam- 
ined tbe  organ  and  advised  an  operation,  to 
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wUdk  f^alntilt  oonaented.  After  being  placed 
nnder  ait  influcmoe  of  aiWBthetias,  and  when 
plain tUf  wu  uDconadoiu  therefrom,  defendant 
examined  ber  left  ear,  and  fonnd  it  in  a  more 
■erions  condition  than  her  rUcht,  and  in  great- 
er need  of  an  operation.  Be  called  the  at- 
tention ot  plaintiff's  family  pbTsidan  to  the 
<onditiona  he  bad  dlecovered,  who  attended  the 

3>eration  at  plaintiff'i  reQueat,  and  finally  con- 
aded  tliat  the  operation  should  be  performed 
upon  the  left  invtead  of  the  right  ear,  to  which 
the  familj  phjalcian  made  no  objection.  Plain- 
tiff had  not  preTiooalj  experienced  any  difficult? 
with  her  left  ear,  and  waa  not  informed  prior  to 
the  time  she  was  placed  under  the  influence  of 
auBstheticfl  tliat  an?  difficulty  existed  with  ref- 
erence to  it.  and  she  did  not  consent  to  an  opera- 
tion thereon.  Subaequently,  on  the  claim  that 
the  operation  aerioualy  impaired  her  soise  of 
bearing  and  waa  wrongful  and  nnlawfol,  >be 
brought  thifl  action  to  recover  damagw  tOK  an 
assault  and  battery.  It  ia  Md: 

(a)  That  defendant  had  no  authority  to  pas 
form  the  operation  without  xdalntHTs  onuent. 
-express  or  implied. 

(b)  That  her  eonaent  was  not  expressly  giTSttt 
and  whether  it  should  be  implied  from  the  cir< 
comstancea  of  the  case,  was  a  gneetion  for  the 
jury  to  detenoioe. 

(c)  Tltat,  if  the  operation  was  not  anthoris- 
ed  by  the  express  or  Implied  coneent  of  plain- 
tilt  It  was  wrongful  and  unlawful,  ana  con- 
stituted, in  law,  an  assaolt  and  battery. 

(Syliabos  by  the  Ooort) 

Appeal  from  District  Conrt,  Bamiey  Oonn- 
ty;  Otin  B.  Lewis,  Judge. 

Action  by  Anna  Mobr  against  Oomellus 
Williams.  From  an  order  denying  a  motion 
for  Judgment  notwithstanding  tbe  verdict, 
defendant  appeals;  and  from  an  order  grant- 
ing a  new  trial,  i^alntlfr  appeals.  Affirmed. 

H.  A.  Longbran  and  S.  0.  Olmstead,  tvr 
plalntifF.  Keith,  ETans,  Thompson  &  Fair- 
child  and  John  D.  O'Brien,  for  defendant 

BROWN,  J.  Defendant  Is  a  physician  and 
■nrgeon  of  standing  and  character,  making 
disorders  of  the  ear  a  specialty,  and  having 
an  extensive  practice  in  tbe  city  of  St  Paul. 
He  was  consulted  by  plaintiff,  who  com- 
plained  to  him  of  tronble  with  her  right  ear, 
and,  at  her  request,  made  an  examination 
■of  that  organ  Xor  .the  purpose  of  ascertaining 
Its  condition.  He  also  at  the  same  time 
examined  her  left  ear,  but,  owing  to  foreign 
sabstancea  therein,  was  unable  to  make  a 
fall  and  complete  diagnosis  at  that  time. 
The  examination  of  her  right  ear  disclosed 
a  large  perforation  in  tbe  lower  portion  of 
tbe  drum  memlM*ane,  and  a  large  polyp  in 
the  middle  ear,  which  Indicated  that  some 
of  tbe  small  bones  of  the  middle  ear  (ossicles) 
were  probably  diseased.  He  Informed  plaln- 
tlff  of  the  result  of  his  examination,  and  ad- 
vised an  operation  for  the  purpose  of  re- 
moving tbe  polyp  and  diseased  ossicles.  Aft- 
er consultation  with  her  family  physician, 
and  one  or  two  further  consultations  with 
defendant  i^lntlff  decided  to  submit  to  tbe 
proposed  operation.  She  was  not  Informed 
that  her  left  ear  was  in  any  way  diseased, 
and  understood  that  the  necessity  tor  an 
operation  applied  to  her  right  ear  only. 
She  repaired  to  the  hospital,  and  was  placed 


under  the  Influence  of  ancestlietles;  and,  aft- 
er being  made  unocMudonB,  defwdant  made  a 
thorough  ffiumlnatlon  of  lier  left  ear,  and 
fonnd  it  In  a  more  serious  condition  tban 
her  right  one.  A  small  perforation  was  dis- 
covered high  up  In  the  drum  membrane, 
hooded,  and  vrlth  granulated  edges,  and  the 
bone  of  the  Inner  wall  of  the  middle  ear 
was  diseased  and  dead.  He  called  this  dis- 
covery to  the  attention  of  Dr.  Davis — plain- 
tiffs family  physician,  who  attended  the 
operation  at  her.  request — who  also  examined 
the  ear,  and  confirmed  defendant  in  his 
dlagnosLs.  Defendant  also  further  examin- 
ed the  right  ear,  and  found  Its  condition 
lees  serious  than  expected,  and  finally  con- 
cluded that  the  left,  Instead  of  the  right 
should  be  operated  upon;  devoting  to  the 
right  ear  other  treatment  He  then  per- 
formed the  operation  of  ossiculectomy  on 
plaintiff's  left  ear;  r^ovlng  a  portion  of 
the  drum  monbrane,  and  scraping  away  the 
diseased  portion  of  the  Inner  vnill  of  the 
ear.  The  operation  was  In  every  way  suc- 
cessful and  skillfully  performed.  It  Is  claim- 
ed by  E^alntlfl  that  the  operation  greatly  Im- 
paired her  hearing,  seriously  Injured  bee 
person,  and,  not  having  been  consented  to 
by  her,  was  wrongful  and  unlawful,  consti- 
tuting an  assault  and  battery;  and  she 
brought  this  action  to  recover  damages 
therefor.  The  trial  In  the  court  below  re- 
sulted In  a  verdict  for  plaintiff  for  f 14,322.60. 
Defendant  thereafter  moved  the  court  for 
Judgment  notwithstanding  the  verdict  on 
the  ground  that  on  the  evidence  presented, 
plaintiff  was  not  entitled  to  recover,  or,  if 
that  relief  was  denied,  for  a  new  trial  on 
the  ground,  among  others,  that  tbe  verdict 
was  excMslve;  appearing  to  have  been  giv- 
en under  the  Infiuence  of  passion  and  preju- 
dice. The  trial  court  denied  the  motion  for 
Judgment  but  granted  a  new  trial  on  the 
ground,  as  stated  In  the  order,  that  the  dam- 
ages were  excessive.  Defendant  appealed 
from  the  order  denying  the  motion  for  Judg- 
ment and  plaintiff  appealed  from  the  order 
granting  a  new  trial. 

1.  It  Is  contended  on  plaintiff's  appeal  that 
tbe  trial  conrt  erred  in  granting  a  new  trial 
of  the  action;  that  tbe  order  should  be  re- 
versed, and  the  verdict  reinstated.  The  new 
trial  was  granted,  as  already  stated,  on  the 
ground  that  the  vra^ct  was  excessive,  ap- 
pearing to  have  been  given  under  the  In- 
fluence of  passion  and  prejudice;  and  the 
point  made  Is  that  the  evidence,  as  contained 
Ixi  tbe  record,  does  not  siutaln  this  conclu- 
sion, within  the  limits  of  tbe  rule  applicable 
to  motions  for  a  new  trial  based  upon  that 
ground.  Considerable  confusion  has  existed 
with  reference  to  tbe  proper  rule  guiding  this 
court  In  reviewing  orders  of  this  kind  ever 
since  the  decision  In  Nelson  v.  West  Duluth, 
55  Minn.  487.  57  N.  W.  149,  wherein  It  was 
said  that  the  rule  of  Hicks  v.  Stone,  IS  Minn. 
434  (Gil.  398),  did  not  apply.  Several  deci- 
sions involving  the  same  question  have  since 
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been  filed,  and  tbe  bar  Is  ai)parently  in  some 
doubt  aa  to  tbe  true  rule  upon  tbe  subject 
We  are  not  dispoaed  to  review  tbe  former 
decisions  of  the  court,  but,  for  future  guid- 
ance, take  this  occasion  to  say  (that  tbere 
may  be  no  further  coutroversy  in  tbe  mat- 
ter) that  In  actions  to  recover  unliquidated 
damages,  such  as  actions  for  personal  in-  I 
Juries,  libel,  and  sland^,  and  similar  ac-  I 
tlona,  wbere  the  platntifTB  damages  cannot  ; 
be  computed  by  mathematical  calculation,  , 
and  are  not  susceptible  to  proof  by  opinion 
evidence,  and  are  within  the  discretion  of 
the  Jury,  the  motion  for  new  trial  on  tbe 
ground  of  excessive  or  Inadequate  damages 
sbould  be  made  under  the  fourth  subdivi- 
sion of  section  6398,  Gen.  St  1894:  and  in 
such  cases  tbe  court  will  not  interfere  with 
the  verdict  unless  the  damages  awarded  ap- 
pear clearly  to  be  excessive  or  inadequate,  j 
as  tbe  case  may  be,  and  to  have  been  given  i 
under  the  Influence  of  passion  or  prejudice,  i 
On  the  other  hand,  In  all  actions,  whether 
sounding  in  tort  or  contract  where  the  I 
amount  of  damages  depends  upon  o[4nlon  | 
evidence,  as  the  value  of  property  converted  i 
or  destroyed,  the  natnre  and  extent  of  in- 
juries to  person  or  property,  the  motion  for 
new  trial  sbould  be  made  under  the  fifth 
subdlvlBlon  of  the  statute  referred  to;  and 
in  cases  of  doubt  or  where  both  elemoiits 
of  damages  are  Involved,  under  both  sub- 
divisions.   State  V.  Shevlln-Carpent«:  Co., 
66  Minn.  217,  68  N.  W.  973.   But  In  any 
case,  whether  a  new  trial  upon  the  ground 
of  excessive  or  Inadequate  damages  sbould 
be  granted  or  refused,  or  whether  tbe  ver- 
dict should  be  reduced,  rests  in  the  sound  ' 
judicial  discretion  of  the  trial  court  (Oralg  \ 
V.  Cook,  28  Minn.  282,  9  N.  W.  712;  Pratt  [ 
V.  Pioneer  Press,  32  Minn.  217,  18  N.  W.  836, 
30  N.  W.  87),  in  reviewing  which  this  court  ' 
will  be  guided  by  the  general  rale  applicable  | 
to  other  discretionary  orders.   We  applied 
tbls  rule  at  the  present  term  in  Epstein  t. 
Ry.  Co.  (recently  decided)  104  N.  W.  12. 
Wbere  the  damages  are  susceptible  of  as- 
certainment by  calculation,  and  the  Jury  re- 
turn  either   an   Inadequate   or  excessive 
amount  It  Is  the  duty  of  the  court  to  grant 
unconditionally  a  new  trial  for  tbe  inade- 
quacy of  the  verdict  or,  -if  excessive,  a  new 
trial  unless  plaintiff  will  consent  to  a  reduc- 
tion of  the  amount  given  by  the  Jury.  Ap- 
plying the  mle  stated  to  tbe  case  at  bar,  we 
are  clear  the  trial  court  did  not  abuse  its 
discretion  In  granting  defendant's  motion  for 
a  new  trial,  and  Its  order  on  piatntUTs  appeal 
is  affirmed.   We  cannot  adopt  tbe  sugges- 
tion of  counsel  for  plaintiff  that  tbls  court 
now  reduce  the  verdict  to  a  proper  amount 
for  there  Is  no  verdict  upon  which  sucb  an 
order  could  act   It  was  set  aside  by  tbe 
trial  court. 

2.  We  come  then  to  a  consideration  of  the 
qnestlons  presented  by  defendant's  appeal 
from  the  order  denying  bis  motion  for  judg- 
ment notwithstanding  the  verdict   It  Is  con- 


tended fbat  final  judgment  should  be  or- 
dered in  his  favor  for  the  following  reasons: 
(a)  That  it  appears  from  tbe  evidence  re- 
ceived on  the  trial  that  plaintiff  consented 
to  the  operation  on  her  left  ear.  (b)  If  the 
court  shall  find  that  no  such  consent  waa 
given,  that,  under  the  circumstances  disclos- 
ed by  tbe  record,  no  consent  was  necessary, 
(c)  That  under  the  facts  disclosed,  an  action 
for  assault  and  battery  will  not  lie;  It  ap- 
pearing conclusively,  as  counsel  urge,  that 
there  Is  a  total  lack  of  evidence  showing  or 
tending  to  show  malice  or  an  evil  Intent  on 
tbe  part  of  defendant  or  that  the  operation 
was  negligently  performed. 

We  shall  consider  first  the  question  wheth- 
er, under  the  circumstances  shown  In  the 
record,  tbe  consent  of  plaintiff  to  the  opera- 
tion was  necessary.  If,  under  the  particu- 
lar facts  of  this  case,  sucdi  consent  was  un- 
necessary, no  recovery  can  be  bad,  for  the 
evidence  fairly  shows  that  the  operation 
complained  of  was  skillfully  performed  and 
of  a  generally  beneficial  nature.  But  if  the 
consent  of  plaintiff  was  necessary,  then 
the  further  questiona  presented  become  Im- 
portant This  particular  question  is  new 
in  this  state.  At  least  no  case  has  been 
called  to  our  attention  wherein  it  has  been 
discussed  or  decided,  and  very  few  cases 
are  dted  from  other  courts.  We  have  given 
It  very  deliberate  consideration,  and  are 
unable  to  concur  with  counsel  for  defendant 
In  their  contention  that  tbe  consent  of 
plaintiff  was  unnecessary.  The  evidence 
tends  to  show  that,  upon  the  first  examina- 
tion of  plaintiff,  defendant  pronounced  tbe 
left  ear  in  good  condition,  and  that  at  the 
time  plaintiff  repaired  to  the  hospital  to 
submit  to  the  operation  on  her  right  ear, 
she  was  nuder  the  impression  that  no  dif- 
ficulty existed  as  to  the  left  In  fact  sbe 
testified  that  she  bad  not  previously  ex- 
perienced any  trouble  with  that  organ.  It 
cannot  be  doubted  that  ordinarily  the  pa- 
tient must  be  consulted,  and  his  consent 
given,  before  a  physician  may  operate  upon 
him.  It  was  said  In  the  case  of  Pratt  v. 
Davis,  37  Chicago  Leg.  News,  21St  referred 
to  and  commented  on  In  Gent  Law  J.  452: 
"Under  a  free  govcmmoit,  at  least  the  free 
citizen's  first  and  greatest  right  which  un- 
derlies all  others — ^the  right  to  the  inviola- 
blilty  of  his  person;  in  other  words,  tbe  * 
right  to  himself— is  the  subject  of  unlversai 
acquiescence,  and  this  right  necessarily  for- 
bids a  physician  or  sorgeon,  however  skill- 
ful or  eminent,  who  has  been  asked  to  ex- 
amine, diagnose,  advise,  and  prescribe 
(which  are  at  least  necessary  first  steps 
In  treatment  and  care),  to  violate,  without 
permission,  tbe  bodily  Integrity  of  bis  pa- 
tient by  a  major  or  capital  operation,  pla- 
cing him  under  an  aneestbetic  fbr  that  pur- 
pose, and  operating  upon  bim  without  his 
consent  or  knowledge."  1  KInkead  on  Torts, 
I  375,  states  the  general  rule  on  this  sub- 
ject as  follows:   "The  patient  must  be  tbe 
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final  arbiter  w  to  whethw  he  wlU  take  his 
cbancea  with  the  operation,  or  take  his 
cbances  of  llTing  wlthoat  It  Such  Is  the 
nttoral  xltUt  of  the  IndlvidQal,  which  the 
law  recognizes  as  a  legal  one.  Consent, 
therefore,  of  an  IndlTidual,  moat  be  ^tber 
expressly  or  impliedly  given  before  a  snr* 
geoQ  may  have  the  right  to  operate."  There 
Is  logic  In  the  prlnd^e  thus  stated,  for,  In 
aD  other  trades,  professions,  or  occi^ations, 
contracts  are  entered  Into  by  the  mutual 
agreement  of  the  interested  parties,  and  are 
reqnired  to  be  performed  In  accordance  with 
tlielr  letter  and  spirit.  No  reason  occurs 
to  us  why  the  same  rule  should  not  apply 
between  physician  and  patient  If  the  phy- 
alclau  advises  his  patient  to  submit  to  a 
iMitlcuIar  <^)eratlon,  and  the  patient  weighs 
ihe  dangers  and  risks  incident  to  Its  per- 
formance, and  finally  consents,  be  thereby, 
in  effect,  enters  Into  a  contract  authorizing 
hla  physician  to  operate  to  the  extent  of 
the  consent  given,  but  no  further.  It  Is* 
not  however,  contended  by  defendant  that 
ondv  ordinary  circumstances  consent  Is 
mmeceeaary,  but  that,  under  the  particular 
drcumstances  of  this  case,  consent  was  im- 
plied; that  It  was  an  emergency  case,  such 
as  to  authorize  the  operation  without  ex- 
press consent  or  permission.  The  medical 
profession  has  made  signal  progress  In  solv- 
ing the  problems  of  health  and  disease,  and 
they  may  Justly  point  with  pride  to  the  ad- 
rancemeDts  made  in  supplementing  nature 
and  correcting  deformities,  and  relieving 
pain  and  suffering.  The  physician  impliedly 
contracts  tliat  he  possesses,  and  will  ex- 
•  erdse  in  the  treatment  of  patients,  skill  and 
learning,  and  that  he  will  exercise  reason- 
able care  and  exert  hla  best  judgment  to 
bring  about  favorable  results.  The  methods- 
of  treatment  are  committed  almost  exclu- 
sively to  his  judgment  but  we  are  aware 
of  no  rule  or  principle  of  law  which  would 
extend  to  bim  free  license  respecting  snr^ 
glcal  operations.  Beasonable  latitude  must 
bowever,  be  allowed  the  physician  in  a 
particular  case;  and  we  would  not  lay  down 
any  rule  whidi  would  unreasonably  Inter- 
fere with  the  exercise  of  his  discretion,  or 
prevent  him  from  taking  such  measures  as 
bit  judgment  dictated  for  the  welfare  of 
the  patient  In  a  case  of  emergency.  If  a 
persoQ  should  be  injured  to  the  extent  of 
rendering  him  nncouscious,  and  his  injuries 
were  of  such  a  nature  as  to  require  prompt 
im^cal  attention,  a  physician  called  to 
attend  him  would  be  justiSed  In  applying 
sucb  medical  or  surgical  treatment  as  might 
reesoDably  be  necessary  for  the  preservation 
of  bis  life  or  limb,  and  consent  on  the 
oart  of  the  injured  person  would  be  implied. 
And  again,  if,  in  the  coarse  of  an  operation 
to  which  the  patient  consented,  the  pby- 
Bldan  should  discover  conditions  not  antic- 
ipated brfore  the  operation  was  commenced, 
and  which,  if  not  removed,  would  endanger 
the  life  or  healtti  of  the  patient  he  would, 


though  no  express  ctmsent  was  obtained  or 
given,  be  justified  In  extending  the  opera-- 
tion  to  remove  and  overcome  them.  But 
sucb  is  not  the  case  at  bar.  The  diseased 
condition  of  plslntUTs  left  ear  was  not  di»> 
covered  in  the  course  of  an  operation  on 
the  right  which  was  authorized,  but  upon 
an  Independent  examination  of  that  organ, 
made  after  the  authorized  operation  was 
fotmd  unnecessary.  Nor  Is  the  evidence^ 
such  as  to  justify  the  court  in  holding,  aa  a, 
matter  of  law,  that  It  was  such  an  affectloix 
as  would  result  immediately  In  the  serious 
injury  of  plaintiff,  or  such  an  emergency 
as  to  justify  proceeding  vrithoot  her  con- 
sent She  had  ecperlenoed  no  particular 
difficulty  with  that  ear,  and  the  qnestloos 
as  to  when  its  diseased  condition  would  be< 
come  alarming  or  fatal,  and  whether  there 
was  an  Immediate  necessity  for  an  opera- 
tion, were,  under  the  evidence  questions 
of  ^ct  for  tiie  jury. 

S.  The  contention  of  defendant  that  the; 
operation  was  consented  to  by  idalnttlt  Is, 
not  sustained  by  the  evidence.  At  least  the 
evidence  was  such  as  to  take  the  question, 
to  the  jury.  This  contention  Is  based  upon 
the  ftict  that  she  was  represented  on  the  oc- 
casion In  question  by  her  family  phy^cian; 
tliat  the  condition  of  her  left  ear  was  made, 
known  to  him,  and  the  propriety  of  an  oper- 
ation thereon  suggested,  to  which  he  made, 
no  objection.  It  Is  urged  that  by  his  con- 
duct he  assented  to  it  and  that  plaintlft 
was  bound  thereby.  It  is  not  claimed  that, 
be  gave  his  express  consent.  It  Is  not  dis- 
puted but  tliat  the  family  physician  of  plaln- 
tifC  was  present  on  the  occasion  of  the  oper- 
ation, and  at  her  request  But  the  purpose, 
of  his  prraence  was  not  that  he  might  par- 
ticipate in  the  operation,  nor  does  it  ap- 
pear that  he  was  authorized  to  consent  to, 
any  change  in  the  one  originally  proposed  to^ 
be  made.  Plaintiff  was  naturally  nervous 
and  fearful  of  the  consequences  Qf  being, 
placed  nnder  the  Influence  of  anaesthetics, 
and  the  presence  of  fa»  family  physician  was 
requested  under  the  impression  that  it  would, 
allay  and  calm  her  fears.  The  evidence 
made  the  question  one  of  fact  for  the  jury  to, 
determine. 

4.  The  last  contention  of  defendant  Is  that 
the  act  complained  of  did  not  amount  to  an 
assault  and  battery.  This  Is  based  upon  the 
theory  that  as  plalntltP's  left  ear  was  In  fact 
diseased.  In  a  condition  dangerous  and 
threatening  to  her  health,  the  operation  was 
necessary,  and,  having  been  skillfully  per- 
formed at  a  time  when  plaintiff  had  request- 
ed a  like  operation  on  the  other  ear,  the 
charge  of  assault  and  battery  cannot  be  sus- 
tained; that  In  view  of  these  conditions,  and 
the  claim  that  there  was  no  negligence  on 
the  part  of  defendant  and  an  entire  ab- 
sence of  any  evidence  tending  to  show  an 
evil  Intent  the  court  should  say,  as  a  matter 
of  law,  that  no  assault  and  battery  was  com- 
mitted, even  though  she  did  not  consent  to. 
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tbe  operation.  In  othet  words,  that  the  ab- 
sence of  a  showing  that  defendant  was  ac- 
tuated by  a.  wrongful  Intent,  or  giUlty  of 
negligence,  relleres  the  act  of  defendant 
from  the  charge  of  an.  unlawful  assault  and 
battery.  We  are  unable  to  reach  that  con- 
clusion, though  the  contention  is  not  with- 
out merit  It  would  seem  to  follow  from 
what  has  been  said  on  the  other  features  of 
the  case  that  the  act  of  defendant  amounted 
at  least  to  a  technical  assault  and  battery. 
If  the  operation  was  performed  without 
plaintifTs  consent,  and  the  circumstances 
were  not  such  as  to  Justify  Its  i>erformattce 
without,  It  was  wrongful;  and,  if  It  was 
wrongful,  it  was  unlawful.  As  remarked  in 
1  Jaggard  on  Torts,  487,  every  person  has  a 
right  to  complete  Immunity  of  his  pergon 
from  physical  Interference  of  others,  except 
in  so  far  as  contact  may  be  necessary  under 
the  general  doctrine  of  privilege;  and  any 
unlawful  or  unauthorized,  touching  of  the 
person  of  another,  except  it  be  In  the  spirit 
of  pleasantry,  constitutes  an  assault  and 
battery.  In  the  case  at  bar,  as  we  hare  al- 
ready seen,  the  question  whether  defend- 
ant's act  In  performing  the  operation  upon 
plaintiff  was  authorized  was  a  question  for 
tbe  Jury  to  determine.  If  it  was  unauthor- 
ized, then  it  was,  within  what  we  have  said, 
unlawful.  It  was  a  violent  assault,  not  a 
mere  pleasantry;  and,  even  though  no  neg- 
ligence is  shown,  it  was  wrongful  and  un- 
lawful. Tbe  case  is  unlike  a  criminal  pros- 
ecution for  assault  and  battery,  for  there 
an  unlawful  Intent  must  be  shown.  But 
that  rule  does  not  apply  to  a  dril  action,  to 
maintain  which  it  is  sufficient  to  show  that 
the  assault  complained  of  was  wrongful  and 
unlawful  or  the  result  of  negligence.  1  Ad- 
dison on  Torts,  689;  Lander  v.  Seaver,  32 
Vt  114,  76  Am.  Dec.  166;  Vosburg  t.  Putn«or. 
SO  Wis.  523,  GO  N.  W.  408,  14  L.  B.  A.  226, 
27  Am.  St.  Rep.  47. 

Hie  amount  of  plaintiffs  recovery.  If  she 
is  entitled  to  recovw  at  all,  must  depend  up- 
on tbe  character  and  extent  of  tbe  injury 
inflicted  upon  her,  in  determining  which  tbe 
nature  of  the  malady  intended  to  be  healed 
and  the  beneficial  nature  of  the  operation 
flbould  be  taken  Into  consideration,  m  well 
as  tbe  good  faith  of  the  defendant 

Order  affirmed. 

JAQGARD,      took  no  part 


SMITH  T.  MINNEAPOLIS  ST.  RT.  00. 

(Supreme  Court  of  Minnesota.  June  23,  1905.) 

1.  STBEirr  Raiiaoads  —  Coixision  with  Ti- 
nicLE— Negligikcx. 

Where  &□  electric  car  collides  with  a  vehicle, 
which  while  being  driven  along  a  public  street 
parallel  and  in  the  same  direction  with  an  ad- 
vancing street  car,  tnms  at  a  street  crossing  to  go 
over  the  track  in  front  of  that  car,  the  oegiigence 
of  the  street  car  company  ia  to  be  determiQed  in 
accordance  with  rules  of  law  giving  both  the  car 


and  the  vehicle  the  right  to  un  Oe  stnets  and 
IntersectloDS,  and  imposing  on  both  tbe  redpro- 
cal  dnty  of  the  exercise  of  due  care  to  avoid 
hann. 

[Ed.  Note. — For  cases  In  point,  see  voL  44, 
Cent.  Dig.  Street  Railroads,  ii  190-194.] 

2.  Sahb— Oab^  BsqniUD  or  Motorebb. 

Tbe  exercise  of  care  on  the  part  of  the  mo- 
toneer  bos  special  reCer«ioa  to  the  rate  ot  speed 
at  which  the  car  was  moving  his  control  and 
exercise  of  control  over  it,  and  his  opiMrtuolty 
for  observing  that  the  vehicle  was  abant  to 
cross.  Including  tbe  distance  from  the  tra.A  at 
which  the  vehicle  turned  and  the  rapidity  with 
vhidi  it  was  thm  traveling. 

[Dd.  Note. — For  cases  in  ^fAnt,  see  voL  44^ 
Cent  Dig.  Street  Railroads,  H  172-182.] 

8.  Saio)— Oabb  at  OBOsaina. 

The  test  of  tbe  care  to  be  exercised  at  a 
street  ear  crossing  Is  not  necessarily  tbe  same 
as  is  required  at  a  steam  nUlwfty  cnmng. 

[Bd.  Note.— For  com*  in  point  see  rtA.  4A, 
Gent  Dig.  Street  Bsilwwtta.  %  2L0-^] 

4.  Sauk— GoNTBiBUTOBT  NEOLiaxnCK. 

If  a  driver  of  a  vehicle  approaching  a  street 
railway  track  to  cross  It  at  an  Intersection 
with  another  street  looks  and  listens  and  sees 
and  hears  no  car  approaching  for  such  a  dis- 
tance that  be  could  probably  make  the  crossing 
safely,  he  is  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law.  If,  while  attempting 
to  cross  the  tracks,  the  car  strikes  and  over- 
turns his  vehicle. 

[Ed.  Note. — For  cases  In  point,  see  voL  44, 
Cent  Dig.  Street  Railrcttds.  f  214,] 

6.  Saux—Qukbtioivs  vob  Juby. 

In  this  case  held,  the  negligence  of  the  de- 
fendant and  the  coutribntory  negligence  of  tbe 

Silaintifl  were  for  the  Jury,  and  its  verdict  was 
ustlfled  tv  the  evidence. 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Hennepin 
County;  David  F.  Simpson,  Judge. 

Action  by  Howard  W.  Smith  against  the 
Minneapolis  Street  Railway  Company.  From 
a  Judgment  for  plaintiiE,  defendant  appeals. 
Affirmed. 

Koon,  Wtaelan  ft  Bennett  for  appellant 
J.  Van  Valkenbnrg  and  F.  N.  ]^ndilx,  for 
respondent 

JAGGARD,  J.  The  plalntlfT  and  respond- 
ent, together  with  a  companion,  were,  in  the 
daytime,  driving  a  single  horse  to  a  phaeton 
with  the  top  down,  but  not  unbowed.  In  an 
easterly  direction,  parallel  with  defendant's 
end  appellant's  street  car  track,  down  Hen- 
nepin avenue.  In  the  business  district  of  Min- 
neapolis. Tbe  plaintiff  turned  his  borse  and 
vehicle  for  the  purpose  of  crossing  the  track 
on  Hennepin  avenue,  near  Ite  Intersection,  at 
right  angles,  with  Seventh  street,  to  drive 
up  that  street  Tbe  vehicle  was  struck  and 
overthrown  by  a  car  going  in  tb6  same  direc- 
tion In  which  it  was  being  driven.  Plaintiff 
brought  this  action  for  consequent  personal 
injuries.  On  tbe  first  trial  the  Jury  found 
for  tbe  plaintiff.  Tbe  tslal  court  granted  a 
new  trial,  and  refused  to  direct  a  Judgment 
notwithstanding  the  verdict  without  assign- 
ing reasons  therefor.  On  appeal  this  court 
refused  to  presume  that  the  order  granting  a 
new  trial  was  based  on  the  ground  that  the 
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Terdict  waa  not  nutalned  by  the  evidence, 
and  Huatained  the  order  of  the  trial  court, 
because  of  error,  inter  alia,  in  the  admission 
of  expert  testimony.  Smith  v.  Minneapolis 
Street  Baiiway  Co..  91  Minn.  289.  97  N.  W. 
881.  On  the  second  trial  the  Jury  returned  a 
verdict  for  f 1,800.  The  defendant  moved  for 
jodsment  notwithstanding  the  verdict,  be- 
cause the  evidence  failed  to  show  negligence 
on  the  part  of  defendant,  as  alleged  in  the 
pleading,  and  did  show  contributory  negU: 
gence  on  the  part  of  the  plaintiff.  The  mo- 
tion was  denied,  and  Judgment  entered  for 
the  plaintiff.  From  that  judgment,  this  ap- 
peal waa  taken. 

L  The  charge  of  negligence  set  forth  In  the 
complaint,  taken  in  connection  vlth  the 
diarge  of  the  court,  to  which  no  exception 
was  taken,  and  as  to  which  no  error  la  as- 
Bigned,  was  tliat  immediately  prior  to  the 
collision  the  defendant  was  operating  a  car 
in  the  city  at  a  dangerous  rate  of  speed,  that 
it  failed  to  control  the  car  In  accordance  with 
its  l^al  duty,  and  that  thereby  the  plaintiff 
was  Injured.  The  only  question  here  pre- 
sented is  the  sufficiency  of  the  evidence  to 
support  the  verdict  Borgeraon  v.  pook 
Stone  Co.,  91  Minn.  91,  97  N.  W.  734.  The 
principles  of  law  applicable  are  simple  and 
familiar.  Both  the  plaintiff  and  defendant 
had  the  right  to  use  the  street  and  Its  Inter- 
sections; both  owed  the  reciprocal  duty  of 
exercising  that  right  with  doe  reference  to 
the  other.  In  connection  with  the  knowledge 
and  the  fact  that  the  defendant's  car  follow- 
ed a  fixed  path  only.  2  Current  Law,  1762. 
WhUe  the  vehicle  waa  being  driven  parallel 
%ltb  and  near  the  track  on  which  the  car  was 
running,  the  motoueer  was  not  bound  to  an- 
ticipate that  it  woold  abruptly  attempt  to 
cross  tbe  tracks  immediately  in  front  of  the 
car.  If  it  did  so  undertake,  the  defendant 
company  might  not  be  gull^  of  n^llgence 
because  of  the  failure  of  the  motorman  in 
charge  to  stop  or  slacken  speed,  or  to  avoid 
tbe  coUiaton.  Fritz  v.  Street  Ry.  Co..  106 
Mich.  50,  62  N.  W.  1007;  Chicago  Union  Trac- 
tion Co.  V.  Browdy,  206  lU.  615.  69  N.  B. 
S70;  Chicago  Street  By.  Co.  t.  Abler,  107  IlL 
App.  387;  O'Oounell  v.  8L  P.  City  By.  Co., 
64  Mhu.  466,  67  N.  W.  363.  Bot  the  duty 
rested  upon  the  atreet  car  company  to  have 
Its  cars  In  control  at  these  points  that  tbe 
rights  of  others  might  be  protected.  People 
using  the  highways  for  lawfol  purposes  had 
a  right  to  rely  in  some  measure  upon  the  di» 
charge  of  this  duty  (Sesselmann  v.  Metro- 
politan St  By.  Co.,  66  App.  DIv.  484,  72  N. 
Y.  Snpp.  1010;  Id.,  76  App.  Div.  336,  78  N. 
Y.  Supp.  482:  Traction  Co.  v.  Qlynn,  68  N. 
J.  Law,  432.  37  Atl.  6Q);  and  it  would  be  ao 
tlonafale  n^llge'nce  to  ran  a  car  at  a  rate  of 
q>eed  incompatible  with  the  lawful  and  cus- 
tomary use  of  highways  by  others  with  rea- 
•onable  safety  (BaUway  Co.  v.  Block,  56  N. 
J.  Uw.  607,  27  Atl.  1067,  22  L.  a  A.  874; 
Searles  t.  BUsabetb,  etc,  Sy.  Oo^  70  N.  f. 
1MN.W>-S 


Law,  888,  67  Atl.  18^.  In  this  case,  there- 
fore, as  the  motorman  approached  tbe  Inter- 
section  of  the  streets,  he  was  bound  to  exer- 
cise due  care,  in  view  of  the  rlghta  of  both 
tbe  car  and  the  vehicle  to  nae  tbe  streets 
and  intersections,  with  proptf  reference  to 
tbe  rate  of  speed  at  which  ttie  car  was  mov- 
ing, tbe  control  he  bad  over  it,  and  the  op- 
portunity afforded  him  for  observing  that 
the  vehicle  was  about  to  cross.  Including  tbe 
distance  from  the  track  at  which  it  turned 
and  the  rate  of  speed  at  which  It  was  then 
traveling. 

The  Inquiry  as  to  the  testimony  thus  oc- 
casioned includes  an  examination  of  more 
evidence  than  merely  that  whI<A  pertains 
to  tbe  rate  of  speed  at  which  the  car 
was  going.  That  Is  a  circumstance  to  be 
considered,  but  the  primary  question  Is 
whether  or  not  the  defendant  had  and  exer- 
cised reasonably  prudent  control  over  the 
car.  The  only  eyewitness  on  behalf  of  plain- 
tiff who  testlfled  as  to  the  speed  at  which 
the  car  was  running  swore  that  It  was  going 
at  the  rate  of  16  miles  an  hour  when  160  or 
170  feet  west  of  the  point  of  collision,  and 
at  the  rate  of  10  miles  an  hour  when  80  feet 
from  the  plaintiff.  He  also  testified  that  the 
speed  of  tbe  car  was  cbe<^ed  and  that  the 
wheels  were  locked  at  a  point  50  or  60  feet 
above  the  point  of  collision,  so  that  they 
sUd  on  the  rails  and  fire  flew  from  them. 
The  significance  of  tbe  latter  part  of  this  tes- 
timony is  to  be  weighed  In  connection  with 
the  evidence  of  the  motorman,  defendant's 
own  witness,  that  he  could  have  stopped  the 
car  within  26  or  80  feet  after  he  had  first 
seen  the  vehicle  turn  to  cross  the  tracks. 
Tbla  same  witness  of  the  plaintiff  also  said 
that  when  the  plaintiff  turned  to  cross  the 
tracks  the  front  end  of  tbe  car  was  some  80 
feet  west  of  the  point  of  tbe  intersection  of 
tbe  street  and  avenue.  According  to  hla  tes- 
timony and  that  of  the  plaintiff  and  also  of 
plaintiff's  companion.  It  would  seem  that  the 
plaintiff  drove  some  26  feet  after  turning  to 
cross  the  track  before  the  car  struck  the 
vehicle.  Tbe  plaintiff  and  his  companion  al- 
so testified  that  at  some  point,  not  very 
definitely  fixed,  but  shortly  before  th^  reach- 
ed the  tracks,  and  at  a  point  at  which  they 
could  see  some  76  feet,  and  before  they  com- 
menced to  cross  over,  they  listened  and  look- 
ed up  the  tracks,  and  heard  and  saw  no  car 
coming.  After  the  collision  respondents  tes- 
timony tended  to  show  that  tbe  car  carried 
tbe  carriage  some  8  to  12  feet  before  it  waa 
tipped  over.  The  defendant  introduced  a 
large  number  of  witnesses  directly  contra- 
dicting the  claims  of  the  plaintiff  and  sus- 
taining its  own  contention.  This  testimony, 
as  a  whole.  Including  cross-examination,  af- 
fords some  basis  for  plaintiffs  contention 
that  It  contains  corroboration  of  material 
parts  of  his  case.  Tbe  present  appeal,  how- 
ever, is  not  to  be  determined  by  the  opinion 
of  this  court  as  to  the  prepwidarance  of  tb» 
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testhnony.  On  flie  oontnur,  plaintiff  la  oi- 
Utled  to  sncta  favorablft  Inferences  ai  may 
reasonably  be  drawn  from  ttie  evidence. 
Behberg  Mayor,  m  N.  T.  187,  48  Am.  Rep. 
657;  Andres  t.  Brooklyn  Helfffats  By.  Co.,  84 
App.  DlT.  698,  82  N.  T.  Sapp.  729.  Two 
Jurids  have  tried  tbls  case.  Botb  fonnd  for 
the  plaintiff.  Tills  lamination  of  tbe  Ali- 
mony and' history  of  the  case  is  snfflt^t  to 
show  that  there  was  erldence  reasonably 
tending  to  8iiM>ort  the  jury's  conclusion  of 
negligence  on  the  part  of  defendant 

2.  The  rules  as  to  eontrlbntory  negligence, 
under  the  dicnmstances  here  InrolTed,  are 
well  settled.  It  Is  the  duty  of  a  person 
on  foot  <nr  In  a  vehicle  who  passes  from  a 
place  of  safety  outside  of  a  street  railway 
track  to  one  of  danger  upon  It,  to  make 
reasonable  use  of  his  senses  of  sl^t  and 
hearing  for  his  own  protection.  Hlcfc^  r. 
8t  Paul  City  By.  Co.,  60  Minn.  119,  01  N. 
W.  89S;  Woslka  v.  St  Paul  Olty  By.  Ga, 
80  Minn.  364.  83  K.  W.  886;  Terlen  t.  St 
Paul  City  By.  Co..  70  Minn.  632,  73  N.  W.  412; 
Buasell  T.  Minneapolis  Street  By.  Co.,  83 
Minn.  804,  86  N.  W.  346;  Honick  T.  By.  Co., 
66  Kan.  124,  128,  71  Fac.  265;  Moser  t. 
Union  Trac.  Co.  66  AtL  IS;  McGee 
OonsoL  St  By.  Co..  102  Mich.  107,  00  N.  W. 
298,  26  L.  B.  A.  300,  47  Am.  St  Bep.  607; 
Beennan  t.  Union  B.  B.  Co.,  24  B.  L  276, 
62  Atl.  1000.  The  street  railway  car,  how- 
ever, has  no  priori^  of  way  at  a  street 
crossing  with  respect  to  other  Tehlcles.  The 
rl^ts  of  the  parties  are  equal.  2  Current 
Law,  1762.  note  86;  Donlcan  t.  Union  By. 
Co,  39  App.  DlT.  497,  67  N.  T.  Supp.  826; 
O'Nell  T.  D.  D.  B.  B.  &  B.  B.  a  Co..  129  N. 
T.  126,  29  N.  B.  84,  26  Am.  St  Bep.  612; 
Hewlett  T.  Brooklyn  Belghta  B.  B.  Co.,  63 
App.  Dir.  428,  71  N.  T.  Supp.  631.  And  It 
Is  the  law  In  this  state  that  the  care  required 
to  be  used  In  looking  and  listening  when 
about  to  cross  a  street  car  track  Is  not  neces- 
sarily the  same  as  Is  required  in  crossing 
a  steam  railway  track.  When  the  driver 
of  a  vehicle  approaching  the  street  railway 
track  to  go  over  It  at  a  street  Intersection 
looks  and  sees  no  car  a^roachlng  at  sncb  a 
distance  that  he  can  apparently  make  the 
crossing  safely,  be  Is  not  ^  &  matter  of 
law,  guilty  of  contributory  negligence  If  he 
attempts  to  cross  the  tracks  without  looking 
a  second  time  at  tbe  car.  Shea  v.  St  Paul 
Olty  Ry.  Co..  50  Minn.  306.  62  N.  W.  002; 
Watson  v.  Mlnnea[>olls  Street  Ry.  Co.,  63 
Minn.  561,  W  N.  W.  742;  Flannagan  t.  St 
Paul  City  By.  Co.,  68  Minn.  300,  71  N.  W. 
379;  Blley  r.  Minneapolis  Street  Ry.  Co.,  83 
Minn.  96,  86  N.  W.  947;  Peterson  t.  Minne- 
apolis Street  Ry.  Co..  90  Minn.  52.  OB.  86 
N.  W.  751;  Holmgren  St  Paul  City  Ry. 
Oo.,  61  Minn.  85,  63  N.  W.  270.  Indeed,  a 
traveler  at  a  crossing  may  obtain  the  right 
«a  way  over  a  street  oosslng  where^  In  the 


reasonable  exercise  of  his  id^ts,  he  reaebes 
the  point  of  crosstaig  in  tlmo  to  safely  go  up- 
on tbe  track  In  advance  of  an  approaching 
car;  the  latter  b^ng  sufficiently  distant  to'be 
checked  or  stopped,  if  need  be^  In  tbe  enr- 
else  of  due  care.  Bearles  v.  BllzabeOi,  etc. 
By.  Co.,  70  N.  J.  Law.  888,  OT  Atl.  134.  And 
see  Kennedy  t.  Third  Ave.  B.  Co.  (Sup.)  S2 
N.  Y.  Saw.  651;  San  Antonio,  etc.,  R.  Go. 
T.  Reakm  CTex.  Ov.  Ap^.)  88  S.  W.  829. 

The  testimony  previously  stated  brings  this 
case  within  these  rules.  It  shows  a  ^q;>nte 
of  fact  as  to  the  lo(»llt7  and  movonent  of 
tile  car,  and  as  to  whether  the  p<tfnt  at  which 
tbe  plaintiff  looked  and  listened  Justified  blm 
In  attempting  to  cross  as  he  did.  The  prin- 
dpal  doubt  arises  upon  the  defendants  argu- 
ment that  npon  the  physic^  £acts  In  erl- 
dratce,  if  the  plahitlff  had  looked  for  tiie  ap- 
proacdilng  car,  he  must  hare  seen  It  at  sndi 
a  distance  as  to  render  it  negligent  toe  him 
to  attempt  to  cross  In  front  of  It;  that  ho 
is  chargeaUe  with  notice  of  Its  approach, 
notwittistandlng  Us  testimony  that  he  did 
not  see  tt;  and  that  the  Tordlct  ^ould  not 
be  allowed  to  stand  on  tbe  unreasonable  and 
uncorroborated  tratlmony  of  tbe  plaintiff 
alone.  Stafford  v.  Chippewa  VaL  B.  Ry. 
Co..  110  Wis.  881,  86  N.  W.  1036;  Barrie 
St  U  Transit  Co.,  102  Mo.  App.  87,  76  8. 
W.  706;  Watson  t.  Mound  City  By.  Co., 
188  Mo.  246,  34  S.  W.  673;  Met  St  By.  Co. 

Agnew  (Kan.)  70  Pac.  346;  By.  Co. 
Blllott  28  Ohio  St  840;  Clark  on  Street  Ry. 
Acc.  Law,  106;  Cawley  v.  La  Crosse  0.  Rj. 
Oo.  (Wis.)  77  N.  W.  179;  Flaherty  Harri- 
son (Wis.)  74  N.  W.  860.  The  testimony 
previously  reviewed  fa«%in  shows,  howerer, 
that  there  was  considerably  more  teBtlmcmy 
to  sustain  the  plaintiff's  contention  on  tills 
point  than  his  own  evidence.  The  record 
contelns  a  fair  foundation  for  his  Insistence 
tiiat  while  he  drove  about  25  feet  the  car 
ran  about  100  feet  and  tibat  the  physical 
tecte  were  not  entirely  inconsistent  with  fals 
statement  as  to  seeing  no  car  within  75  feet 
of  the  point  at  which  he  looked  for  If  Nat- 
urally dialectical  method  led  tbe  plaintiff 
to  insist  that  he  turned  to  cross  the  tracks  at 
a  considerable  distance  from  them,  but  look- 
ed for  an  approaching  car  when  he  was  quite 
near  them,  and  also  led  defendant  to  Insist 
that  the  plaintiff  turned  when  near  the 
tracks,  but  looked  for  an  approaching  car 
when  a  considerable  distance  from  them. 
The  trial  court  properly  submitted  the  ques- 
tion of  plaintifTs  contributory  negligence  to 
the  Jory.  San  Antonio  T.  Co.  t.  Upson'  (Tex. 
Civ.  App.)  71  S.  W.  666:  Cass.  v.  Third  Ave 
B.  B.  Co..  20  App.  DlT.  691,  47  N.  Y.  Snpp. 
856;  Andres  r.  Brooklyn  Helghte  R.  Co., 
84  App.  Dlv.  696,  82  N.  Y.  Snpp.  729.  Of. 
Schmeddlng  v.  New  York  A  Q.  C.  Ry.  Oo., 
86  App.  Dlv.  24,  82  N.  Y.  Snpp.  1084. 

Judgment  appealed  ttom  is  afflrmed. 
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XODBBN  HATCH  00.,  Lbnlted,  r.  BAI/H- 
MOBB  ft  O.  R.  00. 

(SnprenM  Court  of  Michigan.   Joiu  29.  190S.) 

1.  Cabuebs  —  Gabbiaob  of  Qoods— Dbuv- 

KSTTO  CABBim— COWPinOH  or  OOODS— Etz- 

Dincs. 

In  an  action  against  a  carrier  for  damagM 
to  property  trancported  by  it,  evidence  that 
the  property  waa  in  good  condition  when  load- 
ed on  the  car,  and  that  the  car  waa  recehited 
fiir  in  good  condition  when  it  readied  deftnd- 
ufa  road,  tends  to  aliow  that  the  property  wai 
in  good  condition  when  received  by  oefendant. 

2.  Same— Nbquokhob— StviDEnoB— QuWTXOH 
lOB  JnsT. 

Evidence  In  an  action  against  a  carrier 
for  damages  to  property  transported  by  it  esH 
Bmioed,  and  held,  that  the  question  of  ths  cai^ 
rier's  nccliceuce  was  for  the  jury. 
8.  Sum— HABMI.ESS  Ebbob. 

Where,  in  an  action  against  a  carrier  for 
damages  to  matchee  transported,  due  to  the 
roufa  handling  of  the  car,  causing  the  matches 
to  Ignite,  and  duo  to  the  use  of  water  in  ax- 
cesaire  qoantltles  In  qnoichlng  the  flames,  the 
jiuT  did  not  award  damages  one  to  the  nse  of 
tlie  water,  an  .error  in  stibmltting  the  question 
of  the  carrier's  negligence  in  the  use  of  water 
in  potting  out  the  fire  was  hni-m;na«- 

Error  to  Clnnilt  Oonrt;  Wayne  Oonn^ 
BObert  &  Spacer,  Jtidge. 

Aetlon  by  the  Modem  Match  Company, 
Umltad.  against  tiie  Baltimore  ft  Ohio  Rail- 
road Company.  There  was  a  judgment  for 
plain tUf,  and  defendant  brings  nror.  Af- 
flnned. 

Ai^pwd  betofe  OABPBNTBR.  MeALVAT» 
GRANT.  MOMTOOMSRT,  and  HOOKBB, 
JJ. 

Claric,  Jones  ft  Bryant,  for  appellant 
Maybuty,  Lncldng,  Bmmona  ft  Helfman,  for 
appellee. 

MONTGOMERY,  J.  Under  a  bUI  of  lad- 
ing exempting  the  carrier  from  loss  of  dam- 
age by  fire,  plaintiff  shipped  a  carload  of 
matches  over  defendant's  road.  The  parties 
are  agreed  that  this  exemption  by  contract 
relieves  the  defendant  from  liability  as  an 
Insurer,  bnt  tbat  It  does  not  relieve  defend- 
ant liability  for  Its  negligent  conduct 
The  case  was  submitted  to  the  Jury  on  this 
thewy.  The  negligence  alleged  was  of  two 
classes:  (1)  Rough  handling  of  the  car, 
canting  the  matches  to  Ignite;  and  (2)  the 
unnecessary  use  of  water  in  excessive  quan- 
tities In  quenching  the  flames.  The  defend- 
ant contends  that  there  was  no  evidence  of 
negligence  In  handling  ttie  car.  The  plaln- 
tUTs  testimony  tended  to  show  that  the 
matches  were  packed  In  cartons  which  were 
airtight,  that  these  cartons  were  packed  in 
plae  boxes  securely  nailed,  and  that  the 
matches  could  not  have  ignited  milesa  these 
boxes  were  broken  open,  and  the  matches  scat- 
tered. The'eTldence  was  that  they  were  so 
foiud.  There  was  testimony  tbat  after  the 
car  came  Into  the  defendant's  poBaesslon. 
and  prior  to  reaching  Oumberland,  the  two 
coiqilen  at  ritiier  end  of  the  ear  were  crack- 
ed ■»  that  thajr  had  to  be  r^Iaced.  It  1« 


wmtended  that  plalntHT  falleA  to  show  that 
the  matches  wwe  In  good  condition  when  re- 
ceived by  doCendant  road.  How  Is  ttilB  to 
be  shown?  PlalntUf  did  show  that  they 
were  tn  good  condltlfm  when  loadedt  and 
tbat  the  car  was  receipted  for  In  good  con- 
dition when  it  reached  d^endanfs  toad. 
The  testimony  tending  to  estabUsb  tbat  the 
car  was  In  good  condition  when  it  reached 
defendant's  road,  would  also  tend  to  show 
that  the  matches  were  In  the  same  condition 
as  when  shipped.  There  was  evldenoe  which 
strongly  tended  to  show  that  nothing  short 
of  very  rough  treatment  would  bare  broken 
tbe  boxes  and  scattered  the  matches.  It 
was  open  to  tbe  Jury  to  And  tbat  tbe  car 
was  subjected  to  sneb  treatment  attet  it 
came  Into  tbe  bands  of  defendant  company. 

We  do  not  overlook  the  contention  that 
tbe  erldence  falls  to  sliow  fliat  the  couplers 
were  cracked  Btta  tbe  car  came  into  defend- 
ant's possession,  bnt  we  ttdnk  tbe  testimony 
that  the  car  was  recdpted  for  In  good  con- 
dition, when  consldo^  in  connection  with 
the  O.,  R.  ft  D.  agent  that^  if  the  car  had 
not  been  In  good  mmditlcmi  tbat  fact  would 
haTO  been  noted,  was  sufficient  to  present 
a  question  for  tbe  Jury.  The  contention  that 
there  was  not  sufficient  evidence  ot  defend- 
ant's negligence  to  cariy  tbe  case  to  tbe  Ji^ry 
must  be  overruled.  This  view  is  entertained 
In  fnll  recognition  of  tbe  rule  that  tbe  burden 
rested  upon  the  plalntlfl  to  show  tbat  de- 
fendant was  negligent 

Complaint  Is  made  of  the  manner  of  sub- 
mitting to  the  Jury  the  question  of  defend- 
ant's negligence  in  the  use  of  water  In  put- 
ting out  the  Are  when  discovered,  and  It  la 
fnrtha  contended  tbat  that  question  should 
not  have  been  submitted  to  the  Jury  at  all. 
It  Is  manifest  from  tbe  amount  of  the  ver- 
dict that  the  Jury  found  negligence  in  caus- 
ing the  fire,  and  did  not  award  damages  for 
negligence  in  the  use  of  water  in  extinguish* 
Ing  tbe  Are. 

Objection  to  the  records  of  tbe  railroad 
agents  showing  shipment  of  the  car  in  good 
condition  was  made.  The  case  of  M^er  v. 
Brown.  130  Mlcb.  449,  90  N.  W.  285.  answers 
this  objection. 

Error  is  assigned  upon  tbe  argument  of 
counsel.  In  view  of  the  court's  charge,  we 
flnd  no  prejudicial  error  committed  In  this 
regard.  Nor  do  we  think  any  prejudicial 
error  has  been  pointed  out  in  tbe  Judge's 
charge. 

The  Judgment  Is  affirmed. 


MATOT  at  al.  v.  AUDITOR  GENERAL 

(Supreme  Court  of  Michigan.    June  29,  1905.) 

1.  Taxation— S>j:iK—J.ubi8DIctxoh—Oollat- 

BBAL  Attack. 

Where  the  court  obtained  no  Jurisdiction 
In  a  tax  proceeding,  tbe  decree  was  open  to 
collateral  attack. 

im.  Note.-~For  cases  In  point,  see  voL  40, 
Oent  Dig.  TaxatlonTllSiej 
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2.  TAXATion — AssESSMCin  —  Somomf or  or 

Desceiption. 

Gen.  Tax  Law  1882  (Laws  1882,  p.  12,  No. 
9)  1  16,  declaring  that  lands  platted  or  laid  out 
as  a  town,  etc.,  or  aa  an  addition  to  a  town,  etc, 
may  be  described  by  reference  to  aach  plat  by 
namber  of  the  lot  and  block,  whether  tiie  plat 
be  recorded  or  not,  did  not  render  an  assess- 
ment by  reference  to  a  lot  number  snfflcient 
where  there  was  no  known  plat  by  whldi  the 
land  intended  by  the  lot  nnmber  coold  be  lo< 
eated,  and  the  Teferenee  pointed  to  no  aoarce 
of  information  which  mnud  enable  a  location 
of  the  land. 

8.  8Ain— A88E8BliniT  —  DucupnoR  —  Pat- 
mHT  OH  EBBORBOUfl  DbSCUFTXOIN-EbTOP- 
PEL. 

Where  one  paid  taxes  on  his  land,  errone- 
OQsIy  assessed  to  him  aa  a  certain  numbered 
lot,  Bach  payment  did  not  estop  him  from  claim- 
Ins  that  a  anbsequent  assessment  of  the  lot  In 
the  same  manner  was  erroneona  and  Insaffictent. 

[Ed.  Note. — For  cases  in  point,  see  toL  40^ 
Oent  Dig.  Taxation,  |  8S6J 

4.  Sam  —  absebsmkht— DnoBiPTiog— Strm- 

Oen.'  Tax  Law  1882  (Lawa  1882,  p.  12, 
NoJ  9)  S  16.  providing  that  in  assessing  lands 
for  taxation  they  may  be  designated  by  any 
description  by  which  they  may  be  Imown, 
did  not  antborize  the  assessment  of  land  by 
reference  to  a  lot  number,  where  the  city  comp- 
troller testified  that  with  the  aid  of  a  plat  made 
after  the  aaseasment  he  could  not  locate  the 
lot  except  by  the  aid  of  a  leferanee  to  aome  deed 
wUdi  woold  aid  In  fixing  the  location. 

'i4n>Ml  from  Circuit  Oottrt,  Bay  Connty, 
In  Ohancery;  Theodore  F.  Shepard,  Judge. 

Suit  by  Charles  Mayot  and  another  against 
the  Auditor  Oeneral  From  a  decree  In  favor 
of  comi^atauutta,  defMidant  appeala.  Afflnn- 
ed. 

Argued  before  MOORB,  0.  J.,  and  GRANT, 
BLAIR,  MONTGOMBR7,  and  OSTRAN- 
DEB,  33, 

John  IL  Bird,  Attj.  Oen.,  and  Brakle  J. 
Orr,  Proa.  Atty.  (Gtaarlea  W.  McOIil  and 
Georse  L.  Hauear,  of  connieD,  fw  an>ellant 
Blbwt  y.  Ingerw^l,  for  ■m;»^lee. 

MONTGOMERY,  J.  On  the  28th  day  of 
Febmory,  1S74,  complainant  Charles  Mayot 
acquired  title  bj  deed  from  William  Daglista 
ana  Mary  Ann  MIU^  to  a  piece  of  land,  100 
feet  by  ISO  feet,  in  section  33  of  town  14 
north,  of  range  5  east,  in  Bay  county.  In 
1885  the  title  was  by  appn^iriate  conveyance 
Tested  in  complainants  as  tenants  by  the  en- 
tirety. During  the  years  1874  to  1885,  In- 
clusive, Charles  Mayot  was  assessed  with  the 
taxes  on  lots  8  and  9,  blocb  4,  Mary  Ann  Mil- 
ler's Addition  to  the  elty  of  Bay  City.  It  Is 
apparent  that  the  assessors  of  Bay  Cl^,  In 
assessing  Mr.  Mayot  with  this  description. 
Intended  to  cover  the  above-described  prop- 
erty purchased  of  William  Daglish  and  Mary 
Ann  Miller.  During  the  same  years — that  Is, 
from  1874  to  1885,  Inclusive — the  taxes  on 
lot  la  block  4,  Mary  Ann  Miller's  Addition, 
were  not  paid.  The  taxes  on  this  lot  were 
assessed  from  1875  to  1882,  Inclusive,  In  the 
name  of  "Non  Resident,"  and  from  1883  to 
1885,  Inclnslve,  In  the  name  of  Mary  Ann 
Miller.   The  taxes  for  the  years  1875  to 


1881,  iDclnalTe,  on  lot  10,  blo^  4,  Mary  Ann 
MllI^s  Addition,  wore  rejected,  and  reas- 
sessed with  the  tazea  of  1882  and  1888,  so 
that  tber  lot  Is  dellndneitt  for  tba  taxes  of 
Che  years  1882, 1888, 1884,  and  1880.  Daring 
the  yean  1886  to  1^4,  Indnalve,  a  change  in 
the  deaolptlon  t0(rtc  place,  and  Charles  May- 
ot was  assessed  with  the  taxes  on  the  de- 
scription "lota  9  and  10,  blodk  4,  Mary  Ann 
Miller's  Addition,"  and  the  tazea  ao  assessed 
were  inld  by  tlie  oomvlaliuuits  and  aK>ellees. 
It  anwara  trma  the  record  Uiat  Mr.  Mayot 
Is  a  foretgner,  and  nnable  to  read  Bngllah. 
and  th&t  he  was  not  aware  of  OSm  change  In 
description  la  188&  la  the  year  1894  thwe 
was  another  change  In  deaeriptlmi,  and  Mr. 
Mayot  was  assessed  with  the  taxes  on  the 
following  deaerlptloa:  "A  piece  ot  land  100 
feet  wide  north  and  south,  bounded  east  by 
Fitshugh  St,  south  by  a  line  parallel  to  35th 
Bt,  and  150  feet  north  thwefrom  and  west 
by  Jf^smi  and  Lewla  Second  Addition" 
(Mary  Ann  Miller's  Addition).  Mr.  Mayot 
has  paid  the  taxes  aaaessed  oa  this  desolp- 
tlon  from  18M  to  the  present  time.  The 
above  descHptloD  covers  the  same  property 
as  the  description  In  the  deed  from  William 
Daglish  and  Mary  Ann  Miller  to  Charles 
Mayot  vpoken  of  fawetofore;  It  fliw^bre 
appears  that  Charles  Mayot  has  paid,  or 
caused  to  be  i>aid,  the  taxes  on  two  lots  for 
nearly  80  yeara,  under  three  dUteroat  de- 
scriptions: Fnun  1874  to  1885  <m  lots  8  and 
9,  block  4.  Mary  Ann  Bfiller'a  Addition;  from 
1886  to  1888  on  lots  9  and  10,  block  4,  Mary 
Ann  Miller's  Addition;  and  from  1804  to  the 
present  time  on  the  mete  and  bound  descrip- 
tion given  aboT^  which  correctly  describe!) 
Oie  property  owned  by  the  complainants  and 
appellees.  In  the  year  1887,  lot  10,  block  4. 
Mary  Ann  Mlllw's  Addltlcm,  was  sold  to  the 
state  tcT  the  taxes  of  the  year  1885,  and  in 
1901  the  same  lot  was  sold  to  the  state  for 
the  taxes  of  the  years  1882,  1883,  and  1884. 
The  lot  now  stands  oa  tb»  state  list  aubjeet 
to  the  payment  of  ai^roxlmately  |160,  of 
whldi  I31JM  Is  the  amount  of  the  orl^al 
taxes,  the  remaining  sum  consisting  of  In- 
t«est  and  othor  charges.  In  the  year  VXa 
the  cranplaluants  desired  to  sell  their  pn^ 
er^,  and  for  the  first  time  became  aware  of 
the  cloud  on  their  title  caused  by  the  nonpay- 
ment of  the  taxes  for  the  years  1882.  1883, 
1884,  and  1885  on  the  so-called  lot  10,  block 
4,  Mary  Ann  Miller's  Addition.  It  appeared 
that  Charles  Mayot  had  been  assessed  with 
and  had  paid  the  taxes  on  lots  9  and  10,  block 
4,  Mary  Ann  Miller's  Addition,  from  1886  to 
1894,  and  this  fact  raised  the  apparoit  cloud 
on  their  title.  It  appeara  that  no  plat  ct 
Mary  Ann  MIllw's  Addition  was  recwded, 
and  that  no  map  or  plat  of  the  same  was 
«tant  up  to  1894,  whm  the  dty  enginew 
ondertook  to  make  a  plat  being  guided  by 
conveyances  which  bad  been  made  by  Mary 
Ann  Millar,  but  to  the  general  pnbllc  the  lo* 
cation  of  lot  10,  block  4,  was,  prior  to  1884 
at  all  eventa,  unknown.  The  clt7  comptroller 
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tartUM  tint  he  could  now  only  locate  It  by 
nAraice  to  wme  Oeea  of  omTeTaiiGe  caiUnf 
for  Its  loeetlon  by  metes  and  bonnda.  He 
alio  tBrtlfled  that  prior  to  1804  there  was  not 
nflktent  common  knowledge  of  tbe  ao-caUed 
]fuj  Ann  MUIer  plat  to  enable  a  penon  to 
correctly  locate  lots  tbereon.  This  suit  was 
iortltiited  In  ttw  court  below  for  the  pnrpose 
«raettli«  asUle  tbe  taxes  fbr  the  jears  188% 
188&  18S4,  and  1885  on  the  s»called  lot  10, 
block  4.  Mary  Ann  Miller's  Addition,  and 
emeellns  tbe  salea  of  tbe  said  lot  to  the  state 
u  s  dond  on  the  tlUe  of  complainants  to  tbe 
property  originally  pvrdosed  Itom  William 
DtcUah  and  May  Ann  Miller.  Tbe  court 
below  entered  a  decree  setting  aside  the  taxes 
and  eanceUng  flw  eales.  Defendant  annala, 
and  prescntn  the  single  qnestlon  whether  the 
complainants  are  so  far  bound  by  tbe  de- 
scription of  tbe  land  In  tbe  aseeesment  as 
made  that  they  cannot,  after  a  decree  against 
tbe  land,  attack  sndi  decree. 

It  is  settled  that,  If  the  conrt  obtained  ns 
joriadietloa  In  the  tax  proceeding,  the  decree 
h  open  to  attaA  Bomaey  t.  Qrlffln  (Mich.) 
lOlN.W.en.  If  the  only  notice  of  the  chan- 
cery ivoeeedings  fttiled  to  describe  tbe  land 
saSdartiy,  it  ia  clear  that  no  jorlsdlctioii 
was  obtained.  It  follows  that  the  qnestton 
wbldi  is  vital  is  whethw  the  deecrlptlMt  <tf 
tUs  land  as  lot  10  of  block  4  waa  gnffldait 

Tbe  ease  ia  mrasoai  In  one  reepect  It  la 
dear  that  theae  omqilalnants  hare  In  ftct 
ben  misled  by  tbeee  deecrlpttons,  and  that 
di^  haTo  paid  flieir  ta»s  assesssd  against 
tbem  opon  deocrlptlona  intended  to  corer  thts 
land,  regularly  and  promptly.  And  yet  the 
state  is  her«  Insisthig  that  this  additional 
tax  itenld  remain  a  lien  iQmn  this  land,  r^- 
ing  opon  a  contention  that  the  descrlptloD 
empkiTed  was  tedmleally  pwmlsslble,  even 
though  it  In  fact  misled  the  complain anta. 
It  Is  obvioua  that  tt  is  iDOQultable  that  oom- 
piainants  sboold  be  compelled  to  pay  taxes 
cn  one-half  ct  dils  property  a  second  time  as 
B  result  of  an  error  in  deserlptloD  which  was 
admittedly  tbe  primary  «rn«  of  the  assessing 
odicer.  Howew,  If  the  proporty  described 
as  lot  10  was  ivoperly  eo  described,  the  oon- 
tentkm  of  tbe  state  must  iffenll. 

The  statnte  under  which  these  assessments 
were  made,  httag  the  ganeral  tax  law  of 
1882,  contained  two  proyisiona  In  section  16 
which  bear  upon  the  qneatlon,  via.,  snbdivl- 
ak»  4  and  &  Tbess  two  sObdlTlslfms  read 
ss  IlDllowa: 

FourOu  "Ea  caaes  of  lands  platted  w  laM 
ont  as  a  tows,  ^1y  or  Tillage^  or  as  an  addl- 
tlcn  to  a  town,  dty  or  Tillage,  flw  same  may 
be  deaorlbcd  by  referoue  to  sudi  plat  by 
nombar  of  the  lots,  and  blocks,  whether  such 
plat  be  reocvded  or  not" 

SlxttL  "Lands  may  be  designated  1^  any 
deacrlpticni  by  which  tbey  may  be  known." 
Laws  1882;  p.      Na  9; 

Can  It  be  said  that  this  land  was  platted  or 
laid  ont  within  tbe  meaning  of  tbe  flrst  snb- 
dlTislonf  Ibere  was  no  record  of  any  pfaU: 


Beoord  was  not  esseutial.  But  more  than 
thi%  there  was  no  known  plat  1^  which  tbe 
land  intmded  by  lot  10  could  be  located.  The 
bill  so  avers  the  fact,  and  the  testimony  sup- 
ports It  The  plat  appeared  iipon  no  map 
the  dty.  There  waa  no  co^qr  of  tbe  plat 
in  any  offloe  of  the  city.  The  reference  to 
the  plat  pointed  to  no  source  of  Information, 
and  none  waa  Qpeo.  to  the  omux  which  would 
enable  him  to  locate  the  land. 

Some  stress  la  laid  upon  the  fact  that  later, 
whan  the  complainant's  lands  were  assessed 
as  lots  9  and  10,  he  paid  the  taxes  on  them. 
No  est(vpel  arises  from  this  act  If  an  es* 
toppd  could  be  claimed,  it  would  be  as  effec- 
ttve  against  the  assessing  oBlaen  who  assess- 
ed the  land  as  lots  8  and  0  for  many  years. 

It  Is  true  the  payment  of  tbe  tax  «i  lot  10 
may  be  conaldwed  as  some  evidence  that 
complainant  knew  Its  location,  but  the  evi- 
dence ot  cranplainant  negatives  any  Infaence 
whidi  may  be  drawn  from  It  Be  caused  the 
tazea  to  be  paid  upon  the  property  aaseesed 
in  his  name,  and  did  not  trouble  to  read  the 
description.  Was  the  land  designated  by  any 
description  by  which  It  was  known?  It  is 
clear  that  this  auestton  should  be  answered 
in  the  negativ&  The  dty  comptroller  testl- 
fles,  as  before  stated,  that  even  now,  with  tbe 
aid  of  a  plat  made  long  aft»  (1884),  he  could 
not  locate  this  lot  except  the  aid  of  a  ref- 
erence to  snne  deed  whldi  would  aid  in  fix- 
ing the  location.  Within  the  rule  laid  down 
in  Jackson  t.  Sloman,  117  Mich.  126,  7S  N. 
W.  282,  this  descrlpttoo  was  Insoffldent 

Tbe  decree  will  be  affirmed. 


HARLBT  et  al.  v.  IONIA  OIBGDIT  JUDGE. 

(Sni^wne  Contt  <rf  Michigan.   June  20,  1905.) 

Barasot— OaocziiAX.  PsocEEDinea— Absist- 
AJTt  CocntSEL. 

A  bastardy  proceeding  Is  not  a  criminal 
prosecution,  precfading  tbe  complainant  from 
employing  private  counsel  to  assist  the  prose- 
cuting attorney  and  represent  her  in  tbe  nro- 
ceedingB.  under  Gomp.  Laws,  H  2556,  2561, 
2569,  directios  that  prosecuting  attorneys  Bhall 
represent  the  state  or  county  in  all  prosecntlons, 
civil  or  criminal.  In  which  the  state  or  county 
may  be  a  party,  forbidding  them  to  receive 
fees  from  private  Individual^  and  allowing  an 
assistant  in  felony  cases. 

[Ed.  Note. — For  cases  In  point  see  vol.  6^ 
Cent  Dig.  Bastards,  S  8S^} 

Mandamus  on  the  relation  of  Maude  Har^ 
ley,  guardian  of  Jeanette  A.  Brown,  and  an- 
other, against  Ionia  circuit  Judge  to  vacate 
a  certain  order  and  allow  an  attorney  to  as- 
sist In  the  prosecuthm  In  a  bastardy  pro- 
ceeding. Granted. 

Argued  before  McALVAY,  GRANT, 
BLAIR,  MONTOOMERT,  and  08TRAN- 
DER,  JJ. 

A.  A.  Ellis,  for  relators.  Scully  ft  Davis, 
Air  respondent 

McALVAY,  J.  This  Is  an  application  for 
a  writ  of  mandamus  against  bmia  circuit 
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Judge.  Jeanette  A.  Brown,  an  unmarried 
woman,  and  a  minor  of  tbe  age  of  17  years, 
began  proceeding!  unda  the  bastardy  stat- 
nte  against  one  Myron  Hannab,  chaining 
him  with  bMng  ttie  fatbw  <tf  her  nnbom 
child.  He  was  arrested,  and  after  a  hear- 
ing and  a  finding  dnly  made  snpp<fftlng  the 
charge  was  required  to  and  did  give  a 
bond  to  appear  for  trial  befwe  the  dnmit 
court  for  Ionia  comity.  Afterwards  the  child 
was  bom  and  ts  now  living.  Mande  Harl^, 
the  guardian  of  Jeanette  A.  Arown.  with 
the  consent  of  the  prosecntlng  attorney,  em- 
ployed A.  A.  Bills,  an  attorney,  to  app«tr 
for  and  represent  said  minor  In  said  bastardy 
proceedings.  The  case  came  on  to  be  heard 
in  the  tircoit  court  The  proeecntlng  at- 
torney appeared  in  behalf  of  the  people, 
and  A.  A.  Ellis  also  appeared  with  the  con- 
sent of  the  prosecutor,  r^reauitlnc  the 
complainant  The  attorneys  fOr  defendant 
objected  to  such  appearance  on  the  part  of 
Attorney  Ellis  for  the  reason  that  the  prose* 
cuting  attorney,  not  b^g  disqualified,  was 
by  virtue  of  his  office  the  only  person  who 
could,  appear  In  the  prosecution  of  this  case, 
and  because  It  appeared  that  A.  A.  Ellis, 
who  proposed  to  assist  In  the  trial  of  said 
case,  ropresenting  the  Interests  of  Jeanette 
A.  Brown,  was  employed  by  others  than  the 
county  of  Ionia  to  act  In  such  capacity,  and 
such  private  employment  disqualified  him  to 
act  as  assistant  prosecuting  attorney.  The 
court  sustained  the  objection,  and  an  order 
was  entered  "that  said  A.  A.  Ellis  be  not 
allowed  to  aid  in  the  prosecution  of  this 
cause,  he  being  employed  by  said  guardian." 
A  peremptory  writ  of  mandamus  Is  prayed 
for  to  vacate  said  order,  and  to  allow  said 
Ellis  to  take  part  In  said  prosecution.  The 
contention  on  the  part  of  ttie  respondent 
here  Is  that  this  case  comes  within  the 
rule  applicable  to  criminal  causes  prohibit- 
ing and  disqualifying  attorneys  employed  by 
private  parties  from  taking  part  In  their 
prosecution;  that  it  is  a  case  criminal  in 
its  character,  and  to  be  conducted  by  the 
representative  of  the  people,  and,  not  being 
a  felony,  no  assistant  prosecutor  could  be 
allowed.  It  Is  admitted  on  the  record  that 
Attorney  Bills  is  employed  by  compIainant^s 
Ifuardian  to  represent  her  Interests;  and 
claimed  that  defendant  is  not  charged  with 
a  misdemeanor  or  felony,  and  that  the  pro- 
ceeding begun  by  said  Jeanette  A.  Brown 
is  not  a  criminal  cause  within  the  statute 
invoked  by  defendant  but  a  dvll  proceeding, 
wha«ln  she  Is  entitled  to  be  represented 
by  her  own  attorn^  Mnployed  In  her  own 
twhalf. 

It  is  provided  by  statute  "that  prosecuting 
attorneys  shall  In  their  respective  counties 
appear  for  the  state  or  county  and  prosecute 
or  defend  in  all  the  courts  of  the  county,  all 
prosecutions,  suits,  appIIcatloDS  and  motions 
either  civil  or  criminal  in  which  the  state 
or  county  may  be  a  party  or  interested." 
Omnp^  Lawii  |  2BM.   A  prosecuting  attM^ 


cannot  recalTS  tern  from  prlrats  iDdl- 
vlduais,  nor  be  pennltted  to  prosecute  any 
criminal  ease^  whwe  he  Is  Interested  In  a 
cItB  owe  gnnring  out  of  the  same  state  at 
facts.  •  Oomp.  Laws,  |  2S61.  Ha  is  allowed 
an  asslatent  only  in  cases  ot  felmy,  and  such 
assistant  must  have  the  same  qnallficatkma 
as  a  prosecuting  attwnsy.  Oompi.  Laws,  I 
2669.  If  this  bastardy  proceediiig  Is  a  crim- 
inal prosecution  within  the  meaning  of  these 
atatntea,  Qie  Kttxaaej  emptqyed  by  the 
guardian  la  dearly  dlaqnalified  to  act  cm  be- 
half of  flie  complainant,  and,  the  prosecut- 
ing attorney  admittedly  bting  qualified  to 
act  and  the  defendant  not  Mag  charged 
with  a  felony,  no  assistant  could  be  appoint- 
ed. The  nature  and  diaraeter  ot  the  pro- 
ceedings under  the  bastardy  act  have  been 
frequently  defined  by  this  court  In  the 
case  of  Semon  t.  People,  ^  Hlch.  141,  8  N. 
W.  804,  this  court  said:  "The  proceedings 
are  not  criminal  In  the  proper  sense,  but 
special  and  peculiar.  The  rule  of  establish- 
ing misconduct  beyond  a  reasonable  doubt 
does  not  apply.  The  Judgment  if  It  can 
properly  be  called  a  Judgment  Involves  none 
but  dvil  consequoices.  *  *  *  In  this 
stete  bastardy  proceedings  are  not  regarded 
as  criminal,  or  as  dealing  with  a  crime  or 
misdemeanor."  People  v.  Harty,  40  Hlch. 
490,  18  N.  W.  629^  Th^  are  not  criminal 
proceedings  in  the  proper  smse  of  the  term. 
Cannon*a  Oase,  47  Mich.  486.  U  N.  W.  280. 
They  are  quasi-criminal  so  far  as  they  aim 
to  protect  the  public.  Semon  v,  People,  42 
Mich.  141,  8  N.  W.  804.  No  Judgment  knovm 
to  the  common  law  follows  the  verdict. 
Gross'  Oase,  8  Mich.  113.  In  the  case  of  Sat- 
fin  V.  People,  48  Mich.  37,  4  N.  W.  500,  the 
court  said  of  these  proceedings  that  they  are 
partly  for  the  benefit  of  the  complainant 
and  may  be  Instituted  In  h^  nam^  and 
partly  for  the  purpose  of  IndemniQrlng  the 
public,  and  may  be  instituted  in  the  name 
of  the  people.  The  many  decisions  ot  this 
court  clearly  recognize  that  these  ue  not 
criminal  proceedings.  The  rules  of  evidence 
applying  to  criminal  cases  as  to  the  proof 
required  to  find  against  the  defendant  are 
not  applied.  This  case  was  tbt  complain- 
ant's case.  She  was  the  proper  party  to 
bring  It.  The  interest  of  tiie  public  is  not 
the  only  interest  involved.  The  statute  wise- 
ly provides  against  the  contingency  of  such 
a  child  becoming  a  public  charge,  but  It 
recognizes  that  the  complainant  is  intw- 
ested,  and  must  also  be  protected.  To  prop- 
wly  protect  the  interests  of  a  minor  under 
such  drcnmstances  by  the  onployment  of 
counsel  would  appear  uot  only  to  be  a  right 
but  the  duty,  of  a  parent  or  guardian.  l%e 
prosecuting  attorney  representing  the  peo- 
ple and  the  attorney  represMiting  the  com- 
plainant do  not  r^resent  conftlctlng  Inter- 
ests; nor  is  the  complainant's  attorney  in 
any  sense  an  asslstent  prosecutor. 

The  writ  of  mandamus  Is  granted,  set- 
ting aside  the  ordar  of  tiie  circuit  court  and 
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ftnowbir  complalnmnt^s  attorney  to  take  part 
In  the  trial  of  tbe  caM  npnamtlag  bar  Jo- 


RiNTZ  T.  lOOHiaAif  oaNT.  R,  oa 

(SaproM  GiNUt  of  MieUgan.   Jniw  28,  1906.) 

1.  BuLBOAiw  —  Caosama  AociDKirr  —  OoR- 

TSIBCTOBT  NBOUGINCB. 

In  an  actioa  against  a  railroad  company 
lot  injorna  to  plaintiff  in  a  crossiog  accident. 
AeM,  tliat  tba  qoartion  of  ooatribator]'  negli- 
gence wao  one  for  tbe  Jury. 

[Ed.  Notew— ror  eases  In  wdnt,  ■■•  toL  41, 
CenL  Di«.  BaUroadi^  |  U8e.I 

2.  SaHC— SVIDBIICB— SUFFICIBNCT. 

In  an  action  aeainat  a  railroad  company 
for  injariea  to  plaintiff  in  a  CToasing  accident, 
kel4,  that  the  evidence  was  mfficlent  to  war- 
rant a  finding  that  the  Injuries  aroee  from  a 
collision  between  defendant's  train  and  plain- 
tlTs  vehicle. 

3.  Sua  —  AcTion— InsTBUoiions— Gbbdibiu- 

TT  or  WITNB88BS. 

In  an  action  against  a  railroad  company 

for  injuries,  it  was  not  error  to  refuse  to  charge 
that  the  jury  had  no  right  to  disregard  the  tes- 
timooy  oi  any  witness  through  caprice  or  with- 
oat  cawc^  merely  because  the  witness  was  em- 
pk^ed  by  tbe  railroad  companj ;  there  not  hav- 
ing been  anything  to  indicate  that  the  jury 
would  disregard  the  testimony  of  any  witnesii, 
and  the  court  having  Instructed  tliat  the  tea- 
tinu»y  of  each  witness  should  receive  mch 
credit  aa  It  seemed  to  be  entitled  to  under  all 
the  drcumstances. 

[Ed.  Note. — ^For  cases  in  point,  see  ToL  40, 
Cent  Dig.  T^ial,  H  490-494.] 

Error  to  Circuit  Oonrt,  Baginaw  Oounty; 
Byron  A.  Snow,  Jndgc 

Actl(m  by  Anna  IQntz  against  tbe  Mlcb- 
Igan  Central  Ballroad  Company.  Judgment 
In  favor  of  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Argued  before  CABPBNTBH,  McALVAY, 
GRANT,  MONTOOHBBY,  and  HOOKBR, 
JJ. 

Watts  S.  Humphrey,  for  appellant  Bow- 
land  Connor,  foe  appellee, 

CABPEUfTEB,  J.  It  is  the  claim  of  plain- 
tiff that  aa  she  and  her  husband  were  driv- 
ing across  defendant's  railroad  on  Daven- 
port street,  In  the  dty  of  Saginaw,  on  the 
evening  of  Beptembbr  8.  1898,  a  train  of  de- 
fendant, negligently  operated,  BtraclE  tbelr 
wagon,  thereby  s^lonsly  Injuring  her  and 
killing  her  busband.  She  brings  tills  suit 
to  recover  compensation  for  said  Injuries. 
She  obtained  a  verdict  and  Jndgment  In  the 
lower  court  This  case  was  before  us  on  a 
formw  occasion,  and  la  reported  In  132  Mlcb. 
306,  9S  N.  W.  634.  At  that  time  we  re- 
versed a  judgment  In  plaintiff's  favor  on  the 
ground  that  the  verdict  was  against  the 
weight  of  testimony.  Since  then  this  case 
has  been  tried  twice  (on  the  first  trial  the 
Inry  disagreed),  and  a  suit  to  recover  dam- 
sgea  for  the  death  of  plafntltTs  husband  bas 
Qiao  been  tried.  The  latter  trlal^a  trial  of 
the  same  Issue  aa  that  In  tbls  case — resulted 
la  a  Tcrdlct  for  th*  plalntUC,  which  was 


afterward  set  aside  by  tbe  trial  court  De- 
fendant contends  that  a  verdict  should  have 
been  directed  in  Its  favor  on  tbe  ground  that 
the  undisputed  testimony  proves  that  plain- 
tiff waa  gnllty  of  contributory  negligence. 
Plaintiff  testified  that  as  she  and  her  hus- 
band approached  tbe  crossing,  and  a  short 
distance  tberefrom,  tbey  stopped,  looked, 
and  listened;  and  it  Is  to  be  Inferred  from 
her  testimony  that  tbey  llstoied  as  tbey 
moved  from  this  point  to  tbe  place  of  col- 
lision. She  also  testifies  that  cars  standing 
upon  a  siding  of  defendant  obstructed  their 
view  of  the  approaching  train.  It  Is  claimed 
by  defendant  that,  notwithstanding  this  tes- 
timony, tbe  snnonndlngs  of  the  crossing,  as 
shown  by  the  undisputed  evidence,  establish 
contributory  negligence.  I  state  that  claim 
In  the  language  of  defendant's  eoumael:  "All 
tbe  witnesses,  both  for  plaintiff  and  defend- 
ant, wbo  testify  at  all  upon  these  points, 
agree  that,  even  If  the  siding  were  full  of 
box  cars,  when  a  traveler  gets  to  a  point 
at  least  30  feet  west  of  the  main  track,  and 
from  there  until  he  crosses  tbe  track,  there 
Is  nothing  to  prevent  his  seeing  and  hearing 
an  approaching  train  tn  time  to  take  the 
necessary  precaution  for  bis  safety,  [wovlded 
be  looks  and  listens  attentively.  *  *  * 
The  proof  Is  positive  and  uncontradicted  that 
when  plaintiff  and  her  husband  reached  the 
point  where  tbe  box  cars,  If  there  were  any 
upon  tbe  siding,  no  long«r  obstructed  their 
view,  they  had  a  clear  view  of  the  track 
for  a  distance  of  over  half  a  mile."  We 
cannot  agree  with  defendant's  counsel  that 
tbe  foregoing  facts  were  proved  by  the  nn- 
disputed  testimony.  On  the  contrary,  wit- 
nesses  for  tbe  plaintiff  testified  that,  imme- 
diately after  passing  the  box  cars  on  the 
siding,  one  seated  In  a  vehicle  could  see  tn 
the  direction  from  which  the  train  came 
only  ITS  or  200  feet,  and  that  at  that  time 
his  team  would  be  within  IS  or  20  feet  of 
tbe  track.  If  tbe  jury  believed  tbls  testi- 
mony— and  they  certainly  bad  a  right  to 
brieve  It— after  they  passed  tbe  cars  on  tbe 
siding  plaintiff  and  her  husband  bad  a  vary 
limited  opportunity  Indeed  to  discover  the 
approaching  train.  We  cannot  sny — and  tbls 
Is  precisely  what  defendant  asks  us  to  say — 
that  the  opportunity  was  audi  that  failure 
to  discover  and  avoid  the  train  was  negli- 
gence, as  a  matter  of  law.  See  Coffee  v. 
Pere  Marquette  R.  Co.  (Micb.)  102  N.  W.  953; 
Guggenheim  v.  L.  S.  &  M.  S.  Ry.  Co.,  06 
Mich.  ISO,  S3  N.  W.  161.  In  reaching  tbls 
conclusion,  we  have  considered  defendant's 
claim  that  certain  photographs  Introduced  In 
evidence  oonclnslvely  proved  that  tbe  cars 
on  tbe  siding  did  not  seriously  obstruct  plain- 
tiff's view  of  tbe  approaching  train.  We  do 
not  think  tbese  photographs  conclusively 
prove  what  Is  claimed  for  them.  As  shown 
by  said  pbott^raphs,  that  part  of  defend- 
ant's Biding  nearest  to  tbe  highway  and  to 
tbe  main  track  was  vacant  AcconUng  to 
plalntUf  8  testimony,  ttils  part  of  tbe  siding 
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was  occnpled  box  cats  wblHi  obatrnctod 
the  Tlew  of  tbs  approacblug  train.  The 
photograpba,  with  tlieae  can  omitted,  did 
not  tberefore,  according  to  plalntifTa  taatl- 
mony,  show  the  altnatlon  aa  It  ezlated. 

2,  We  are  aaked  to  sat  aside  flila  Terdlet 
as  we  did  the  verdict  In  the  fbnner  trial, 
on  the  gronnd  tiiat  It  Is  against  the  weight 
of  the  testlmcoiy*  We  thought  -Oie  we^ht 
of  the  testbnony  aa  shown  by  the  former 
record  proved  that  plaintiff's  Injuries  resnlt- 
ed,  not  from  a  collision  with  defendants 
train,  but  from  a  nmaway  which  occnned 
after  defendant's  train  bad  passed  Daven- 
port street  On  this  occasion,  and  <m  this 
record,  we  -an  less  omfldent  of  the  correct- 
ness of  that  condnslon.  Oor  confidence  Is 
somewhat  lessened  by  the  tact  tibat  since 
that  time  two  juries,  who  are  the  ultimate 
triers  of  the  Issue  of  tact  have  decided  that 
plaintiff's  Injortea  did  result  from  muit  col- 
Uslan.  It  may  also  be  said  that  on  the  last 
Mai  plaintiff's  evidence  wss  oMToborated  by 
tlie  firtlowlng  testimony  not  Introduced  on 
the  first  trial,  via.:  The  testtmcmy  of  disin- 
terested witnesses  *y^*"g  to  prove  that  the 
Injury  to  plaintiff  and  ber  hnsband  was  le- 
pwted  to  the  police  authorities  eariler  tiisn 
It  would  have  been  reported,  bad  that  In- 
jury zeaulted  from  a  runaway  occurring 
after  the  train  had  passed.  Tben  Is  also 
other  corroborating  testimtmy  not  contained 
in  the  former  record.  We  decline,  ttierefore, 
to  again  sat  aside  the  verdict  as  against  the 
weight  of  testimony. 

Oomplalnt  Is  made  because  the  trial  court 
did  not  give  to  the  jury  tbe  following  ee- 
qnest  prtferred  by  defendant:  **l%e  jnry  are 
instructed  that  they  have  no  right  to  dis- 
regard the  testlnumy  of  any  ot  defSndanfa. 
witnesses  through  caprice  or  without  cause, 
mer^  for  l^e  reason  that  they  are  in  the 
employ  of  a  railroad  company.  The  cred- 
ibility of  defondanffa  witnesses  should  be 
judged  the  jury  precisely  tlie  same  as 
they  judge  tHe  credlbUlty  of  other  wit- 
nesses." This  request  might  very  pn^rarly 
have  been  given.  Bee  Oragory  r.  Det 
United  By.  (Mich.)  101  N.  W.  646.  But  It 
does  not  follow  that  it  was  errtv  to  refuse 
It  The  record  does  not  show  that  anything 
occurred  to  Indicate  to  the  trial  judge  that 
the  jury  wonld,  and  It  doea  not  show  any- 
thing to  Indicate  to  ns  that  Uie  jury  did, 
"disregard  the  testimony  of  any  of  defend- 
antfa  witnesses  thnrai^  caprice  ot  without 
cause,  mer^y  for  the  reason  that  tbey  are 
in  the  employ  <tf  a  railroad  company.'*  Mwe- 
over,  the  trial  court  ctba^ed  tiie  jury  to 
"give  such  credit  to  the  testlnumy  of  each 
witness  aa,  under  all  tlie  drcumstances,  such 
witnesses  serai  to  be  entitled  to,"  and  ttiat 
*it  is  your  Imperative  dufy  to  try  tbls  case 
and  dadde  the  same  precis^  the  same  as 
yon  would  If  tt  were  a  suit  between  two  in- 
dividuals, and  tike  fact  that  the  platotlfl  is 
an  Individual  and  the  defendant  a  corpora- 
tkn  should  make  no  difference."  Under 


t2iese  drcumstances,  the  retasal  of  the  trial 
judge  to  give  the  leanest  under  considera- 
tion waa  not  emr.  He  was  justified  in  de> 
ddlng  that  be  had  ataready  sufflclently  cot- 
ered  the  subject  and  that  the  request  would 
not  be  helpfnl  to  the  Jury.  I  tbSak  It  may 
also  be  presumed  that  the  defendant  was 
not  prejudiced  by  such  refnsaL  See  Sballer 
V.  Det  United  By.  (MIeb.)  102  N.  W.  682. 

Defendantfs  counsel  was  denied  the  rigbt 
In  cross-examining  both  plaintiff  and  ber 
sister,  to  ask  certain  questlimB  which  related 
to  their  credibility  as  witnesses.  We  think 
the  trial  court  has  a  dlsoetiaa  respecting 
such  matters  which  was  not  abused  In  thli 
case. 

No  other  complaint  demands  consideration. 
The  judgment  is  affirmed. 


O.  W.  SaiPMAN  00.  et  al.  v.  DBTBOIT,  L. 

8.  &  MT.  0.  RT.  et  al. 
(Supreme  Court  of  Michigan.   June  28,  1905.) 

COBPOBATIOKS  —  IITSOX.VXNOT— SAZJO— CbKOIK- 

OBS'  Bill. 

Where  the  president  of  an  tnaolvoit  corpo- 
ratlon  Degotiated  a  sale  of  its  aaseta,  and  snb- 
mitted  to  the  company  the  proposition  to  sell, 
together  with  a  list  of  the  Indebtedness,  tnclud- 
ing  debts  owing  to  him.  and  to  others  for  which 
he  was  snrety.  In  excess  of  the  sellinf  price, 
and  the  sale  was  sanctioned  by  the  stockhold- 
ers and  directors,  and  the  proceeds  were  nsed 
in  the  dischat^  of  each  debts  and  others,  cred- 
itors who  were  not  paid  because  of  insufficiency 
of  SHets  cannot  maintain  a  creditors'  bill  on 
the  ground  that  the  president  waa  a  trustee  of 
the  proceeds  of  sale  for  the  benefit  of  all  crod- 
ItorsL 

Am»eal  from  Circuit  Court  Wayn«  County, 
In  Chancery;   Morse  Rohnert,  Judge. 

Creditors*  bill  by  the  O.  W.  Shlpman  Com- 
pany and  others  against  the  Detroit  lake 
Shore  &  Mt  Clemens  Railway  and  others. 
From  a  decree  for  defendants,  the  complain- 
ants appeal.  Affirmed. 

Argued  before  MOORBt,  O.  J.,  and  GRANT, 
BLAIB,  MONTGOMBRT.aadOSTRANDER, 
JJ. 

Bowen»  Douglas,  Whiting  k  Murfin,  for 
appellantB.  Maybory,  Luddng,  EranKms  ft 
Half  man,  foe  appellee  MlUa. 

OffTRANDBR,  J.  Oomplalnante*  tn  Apta, 
1900,  filed  a  judgment  creditors^  bill,  in 
which,  aside  from  formal  averment^  It  Is 
stated  that  prior  to  March  81.  1800^  defen- 
dant Detroit  Lake  Sh<we  ft  Mt  (Semois 
Railway  was  (panting  a  aoburbsn  street 
railway  through  the  dty  of  Detrtrit  and  vari- 
ous townships  to  tbs  dly  of  Mt  Clemens, 
and  poasessed  itt  a  large  amount  of  personal 
propsrty,  and  that  defendant  MUla  was 
"principal  stockholder  of  tiie  same,  and  pres- 
ld»it  ot  the  corpwatlim";  tiiat  on  tiie  day 
last  mmtloned  the  said  company,  for  a  ccm- 
stderatlon  of  9400^000,  sold  aU  of  Ita  property 
to  defmdant  Detnrft  ft  Fort  Huron  Shore 
line  Railway;  that  the  bulk  of  tiie  conaldera- 
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Hod  atorenld  passed  to  defendant  Hills, 
"wbo  bad  beat  flnandnc  the  said  railway 
wbUe  It  was  In  operation,  and  who,  as  yoar 
orators  are  lnr<vmed  and  believe,  as  part  of 
tbe  consideration  tor  said  sale,  did.  before 
said  sale  took  place,  agree  wltb  tbe  defendant 
Detroit  Sc.  Port  Huron  Sbore  Line  Railway 
(but  did  not  so  agree  wltb  your  orators,  or 
any  or  eltber  of  tbem)  to  pay  all  tbe  claims 
ontstanding  at  that  time  against  the  Detroit, 
Uke  Sbore  A  Mi.  OJemens  Railway,  among 
others  being  your  orators'  several  claims; 
tnit  your  orators  diarge  tbe  fact  to  be  that 
the  said  Htlla  has  not  paid  any  of  the  said 
claims,  and  your  orators  are  nnable  by  any 
process  of  law  to  collect  the  same  from  tbe 
Detroit,  Lalce  Shore  A  Mt  Clemens  Rail* 
way,  nor  have  your  orators  thus  far  been 
able  to  collect  the  same  from  tbe  defendant  i 
the  Detroit  ft  Fort  Hnron  Shore  JLlne  Rail- 
way, which  corporation,  your  orators  ex- 
pressly charge,  Is  liable,  having  received  all 
the  assets,  tangltde  and  otherwise,  of  the 
Detroit.  Lake  Sbore  ft  Mt  Clemens  Rail- 
way, to  the  misatlafled  creditors  of  the  De- 
troit, Lake  Shore  ft  Mt  Clemens  Railway  for 
tbe  full  amount  of  their  claims";  that  de- 
fendant Detroit  ft  P<Ht  Huron  Shore  Line 
Railway  has  in  Its  possession  and  under  Its 
control  all  of  the  assets  of  the  selling  com- 
pany, refuses  to  pay  the  demands  of  com- 
plainants, and  assigns  aa  a  reason  for  such 
refusal  the  said  undertaking  of  defendant 
Ullls;  that  defendant  Mills  refuses  to  pay 
complainants.  Tbe  prayer  for  relief  Is  tbe 
usual  prayer  of  a  judgment  credlton*  bill, 
and,  further,  that  If  it  Is  discovered  that 
the  buying  company  bad  transferred  to  It 
an  of  the  assets  of  the  selling  company,  It 
be  decreed  to  pay  complainants*  demands; 
that  if  It  appeared  that  the  Judgment  debtor 
had  no  assets,  and,  further,  that  defendant 
Mills  bad  received  the  bulk  of  the  considera- 
tion for  the  sale,  and,  having  so  received  this 
large  amount  of  property  and  money,  has 
not  paid  any  of  the  debts  of  the  said  cor- 
poration, and  that  be  undertook  and  agreed 
with  tbe  buying  company  to  pay  said  debts, 
flut  be  be  decreed  to  pay  complainants' 
said  demands.  Defendant  Hills  alone  an- 
swered the  bill  of  complaint  Tbe  cause  as 
to  this  defendant  having  been  brought  on  for 
hearing,  a  decree  was  made  dismissing  tbe 
bUl. 

Tbe  facta  do  not  appear  to  be  In  dispute. 
Xbe  capital  stock  (tf  tbe  selling  company  was 
000,000,  of  which  defendant  Mills  held  $120.- 
000,  and  be  was  a  director  and  president  of 
the  company.  Then  were  $800,000  of  bonds 
secured  by  mortgage  upon  the  assets  of  the 
company.  These  assets  were  worth  not 
more  than  $841,00a  The  total  indebtedness 
of  tbe  company  to  Mr.  Mills,  wbo  bad  made 
large  cash  advances  to  tbe  company,  and  to 
others,  Inclnding  the  bonded  debt,  at  the  time 
of  the  sale  of  the  road,  was  upwards  of 
1450.000.  It  did  not  pay  operating  expenses, 
bad  beoi  unsuccessful  in  securing  certain 


terminals,  and  was  in  losing  competition 
with  another  railway  company.  Mr.  Billls  ne- 
gotiated a  sale  of  [woperty,  excepting  certain 
items  of  personalty,  for  $340,000,  payable 
$60,000  cash,  and  $290,000  In  bonds  of  tbe 
buying  company.  He  submitted  to  tile  com- 
pany the  proposition  to  sell,  and,  as  a  part 
of  it,  a  list  of  the  debts  of  the  company 
which  he  would  pay  and  discharge.  Tbia 
Included  the  debt  which  the  company  owed 
to  himself,  and  debts  to  others,  to  pay  which 
he  was  personally  liable  as  surety  for  the 
company.  The  total  was  In  excess  of  tbe 
selling  price.  At  a  meeting  of  stockholders 
at  which  every  share  of  stock  (3,000)  was 
represented,  2,208  sbarea  were  voted  In  fa- 
vor of  accepting  the  proposal.  The  direc- 
tors, wltb  a  single  exception,  ratified  and 
sanctioned  -  the  action  of  tbe  stockholdera. 
Mr.  Mills  took  the  proceeds  of  the  sale,  and 
discharged  not  only  the  scheduled  debts,  but 
all  of  tbe  debts  of  the  company,  excepting 
about  $16,000.  Complainants  are  among  those 
wbo  ware  not  paid.  None  of  the  stockholders 
received  a  penny.  It  Is  conceded  that  Mr. 
Mills  actually  paid,  for  the  selling  company, 
much  more  than  $340,000  of  Its  actual  ob- 
ligations, including  all  of  those  designated 
by  its  stD<±holdera  to  be  paid.  It  Is  not 
claimed,  here, .  that  Mr.  Mills  ever  agreed 
to  pay  the  debts  of  the  complainants.  It 
was  conceded  at  the  hearing  that  no  relief 
conld  be  had  against  the  buying  company. 

It  is  contended  In  this  court  that  Mr. 
Mills  should  be  held  to  be  trustee  of  the 
proceeds  of  the  sale  for  the  benefit  of  all 
credltora  of  the  Judgment  debtor.  This  cmi- 
tention  is  based  upon  the  facto:  <1)  The  in- 
solvency of  the  selling  company  at  tbe  time 
sale  was  made;  (2)  the  position  occupied  by 
Mr.  Mills  as  officer  of  the  company;  (3)  the 
actual  receipt  by  Mr.  Mills  of  tbe  proceeds 
of  the  sale.  The  argument  which  Is  made 
proceeds  upon  the  premise,  also,  that  Mr. 
Mills  made  a  sale  to  himself.  That  plainly, 
be  did  not  do.  The  company  made  the 
sale,  and,  as  has  been  stated,  it  directed  the 
disposition  of  the  purchase  price.  The  pro- 
ceeds of  the  sale  were  not  sufficient  to  pay 
all  of  the  debts.  Unless  It  was  bound,  under 
the  circumstances,  to  apportion  this  sum  to 
all  of  Ito  creditors,  tbe  disposition  which  it 
did  make  cannot  be  questioned  by  these 
Judgment  credltora.  Complainants  claim  that 
the  company,  or  Mr.  Mills  for  -  it,  was 
bound  to  so  apportion  the  proceeds  of  tbe 
sale.  They  rely  also  upon  Miner  v.  Ice  Co., 
98  Mich.  97,  08  N.  W.  218,  17  L.  B.  A.  412. 
In  that  case,  proceedings  were  instituted  by 
a  stodkbolder  wbo  asserted  fraud,  abuse  of 
trust  and  misappropriation  of  corporate 
funds,  and  whose  complaint  was  held  to 
sustoln  equitable  Jurisdiction  to  reform  the 
abuses  complained  about  even  to  the  extent 
of  winding  up,  if  necessary,  the  affalra  of 
the  corporation.  The  case  at  bar,  however, 
requires,  In  our  <9lnlon,  the  application  of 
the  pxlndplea  discussed  and  applied  In  Bank 
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of  Montreal  t.  Fotts  Bait  &  Lnmba  Oo.« 
00  lUcli.  MB,  61  N.  W.  S12L 

Tlie  decree  la  affirmed,  vtt2i  coats  to  |ip> 
paUeok 


LAPPAN  T.  OLCNZ. 
(Sapreme  Court  of  Mldilgan.   June  20,  1806.) 
Partt  Waixs  —  GonsTBiTonoN  ot  Agsbi- 

HBNTS— RiOHT  TO  PaINT  SIONS. 

A  partj-wall  agreement  between  adjoining 
lot  owners  bj  which  one,  designated  as  the  "first 
party,"  constructed  a  wall  partly  on  his  own 
and  partly  on  the  second  park's  land,  and  which 
provided  that  the  wall  sboum  be  the  common 
property  of  both  the  parties,  that  the  second 
party  shonid  have  full  right  thereto  and  use 
the  same  according  to  the  custom  of  i>artition 
walls,  and  that  the  first  party  shomd  have 

Seac^ul  possession  of  a  specified  strip  of  the 
rst  party's  premises  for  toe  purpose  of  build- 
ing  the  wall,  did  not  entitle  the  first  party  to 
possession  of  the  second  party's  side  of  the 
wall  In  such  sense  as  to  enable  him  to  enjoin  a 
lessee  of  the  aeeond  party  from  painting  aigns 
thereon. 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery ;  Joseph  W.  DonoTan,  Judge. 

Suit  by  Ellen  M.  Lappan  against  Frederick 
O.  QlunE.  From  a  decree  of  dismissal,  com- 
plainant appeals.  Affirmed. 

Argued  before  UOORE,  0.  J.,  and  GAB- 
FENTBR,  McAtiVAT,  BLAIB,  and  HOOK- 
ER, JJ. 

Dohany  &  Dohany,  for  aivellant.  Barbour 
&  Field,  for  appellee. 

BLAIB,  J.  Tbe  cmnplalnant  li  ttie  owner 
ot  tbe  east  balf  of  lot  Mo.  4*  of  blodc  No.  2, 
of  tbe  Labroeae  ttrm.  In  tbe  dly  of  Detroit 
Lot  No.  4  Ilea  on  tbe  norUi  side  of  Michigan 
avenne,  betwem  Fifth  and  Sixth  streets,  and 
the  front  60  feet  of  It  la  occupied  by  a  doable 
brick  building  three  stories  high.  The  ground 
floor  of  tbe  building  Is  dlvldad  Into  two  stores, 
and  the  iqnwr  floors  are  flata  occupied  for 
dwelling  bmme  parpoaes^  The  east  half  of 
lot  4  la  known  as  No.  816  Michigan  avenue. 
Tbe  defendant  occupies  a  building  at  810 
Michigan  avmne  which  Is  three  dows  east  of 
the  complainant's  building,  and  be  also  ooeu- 
pled  the  vacant  apace  between  810  and  816 
Michigan  avenue,  excepting  a  small  brldk 
coal  office  adjacent  to  310  Mlidilgan  avenue. 
Tbe  defendant  leases  tbe  above  twemlses 
from  tbe  Obrtotopber  F.  Hniaa  estate,  and 
cmducts  a  aecondband  fiimltnre  and  store 
flxtore  bualneaa.  The  east  wall  of  complain- 
ant's three-story  bnllding  Is  one  foot  thidc, 
one-half  of  which  occupies  the  eaat  six  Inch- 
es of  ccHuplalnanl^B  lot  No.  4,  and  the  other 
half  of  which  occupies  the  west  stz  inches 
of  lot  owned  by  tbe  Hides  eatate  and  leased 
to  and  occupied  bT  the  defendant  Prior  to 
tbe  CMistractlon  of  aHnplainaDfa  building,  in 
18T8,  an  agreonoit  waa  Altered  Into,  In  writ* 
Ing,  between  Daniel  Snlllyan,  now  dead,  who 
waa  complainant's  father  and  tbe  preceding 
own»  of  lot  4,  and  Christopher  F.  Hulas,  the 
owner  of  lot  6^  wb^eln  it  was  agreed: 


"This  iDdenture  made  flw  15th  day  of  Au- 
gust, A  D.  1878,  by  and  between  Daniel  8al- 
llran,  ixt       Oat  part  ud  Gbriativlw 
Hulss,  of  the  second  part,  both  ct  the  city  of 
Detroit,  Wayne  county,  Michigan. 

"Whereas,  said  first  party  owns  lot  four 
and  said  second  party  lot  flve  <tf  blodc  two, 
Labroase  Farm,  on  the  north  side  of  and 
atmtttng  lOchlgan  Araiue,  In  said  dlr,  cotm* 
ty  and  state;  and  tbe  said  first  party  detirea 
to  oonstroct  a  brick  bjilldlng  upmk  Us  said 
lot  and  place  me-half  In  thldnHSs  of  the 
easterly  wall  thoeof  on  tbe  aald  lot  of  said 
second  party,  so  that  said  wall  will  be  In 
effect  a  partition  wall  between  said  parties 
and  said  lots,  and  both  parties  agreeing  to 
all  matters  in  the  premises. 

*77ow,  therefore,  this  Indenture  wltnesseth: 

"First  In  consideration  of  tbe  privll^Ee  of 
building  as  hereinafter  stated  an  said  Kocmd 
party's  lot  the  first  party  hereby  coreiuuitB 
and  agrees  to  forthwith  construct  a  good  and 
substantial  bride  building,  65  feet,  more  or 
lees,  In  depth,  on  his  said  lot  having  an  east- 
erly aide  wall  we  l!oot  in  tiiidOiess,  one-balf 
of  such  wall  to  be  <ai  each  of  tbe  aald  lots, 
one-half  foot  each  way  from  the  boondaiy 
line;  that  such  construction  shall  be  wholly 
at  Ids  expense,  and  that  said  sec(md  party 
Shall  have,  his  heirs,  r^nresentatlvea,  execn- 
tOTS  and  assigns,  tbe  full  undivided  owner- 
ship of  one-half  of  said  wall,  with  all  tbe 
rights  for  building  purposes  usually  pertain- 
ing to  partition  walla ;  also  that  In  case  of 
the  destruction  or  rwoval  of  said  wall,  tbs 
land  of  aald  second  party  covered  thereby  and 
tbe  poneasltm  theraitf  ahall  revert  to  and  be- 
long to  said  secmd  party,  bia  heirs,  repreaen- 
tatlves,  encutMB  and  assigns,  and  they  ahall 
EwpectlTely  have  tiw  right  to  aaanine  and 
take  the  aame  as  If  this  Instrument  bad  not 
bera  executed. 

"Second.  In  consideration  of  the  oonBtroc- 
tl(n  of  said  bnllding  by  said  first  party,  said 
second  party  hereby  covenants  and  agiees 
that  said  first  party  may  have  peaceable  pos- 
session of  tbe  westerly  half  foot  of  aald  lot 
for  file  depth  of  said  building,  measarli^ 
from  the  ftont  line  of  said  lot  five  ((9  tar  the 
purpoae  of  said  bidUUng  and  wall,  rerorrins 
to  himself,  however,  his  heirs,  repreeenta- 
Uvea,  execntora  and  assigns,  the  absolute 
right;  in  case  <tf  the  destructliHi  or  ranoval 
of  aald  building  or  wall,  to  Immediately  take 
possession  ot  said  half  foot  or  strip  of  land, 
and  control  the  same  ss  if  this  Indenture  had 
not. been  executed. 

"Third.  It  is  mutual^  oovdianted  and  un- 
derstood that  said  wall,  when  amatnicted 
and  as  It  progresses  In  constmctlMi  without 
expoise  to  said  second  party,  his  heirs  or  rep- 
resentatives, dull  be  tb»  common  propo^  of 
both  of  said  parties  in  equal  pr(^rtioiia,  and 
that  said  second  party,  hta  heirs  and  repre- 
soitativea,  shall  have  fall  and  unquestioned 
riglht  to  build  thereto,  and  uae  tbe  aame  a^ 
cording  to  the  custom  of  partltloa  walla.** 

Prior  to  tbe  filing  of  complainant's  bill  in 


Digitized  by 


HURTA 


T.OARB. 


27 


tbis  canw,  the  defendant  leased  a  portion  of 
the  east  face  of  tbe  wall  to  Fleishman  &  Go. 
Cor  adrertising  pnrpoeee,  and  threatened  to 
{riaee  otbv  advertiBlnK  algns  upon  other  por- 
tliHU  thereof.  Complainant  filed  her  bill, 
pnjing  for  an  Injunction  restraining  the  de- 
fendant from  painting  or  causing  to  be  paint- 
ed any  sign,  color,  advertisement,  etc.,  on  tbe 
wall,  for  the  reason  that  the  painting  of  signa 
OD  tbe  east  wall  greatly  depreciated  the  ren- 
tal Talne  of  her  store  and  flats,  thereby  dam- 
aglDg  her  property  In  the  emu  of  not  less 
than  $200.  After  Isane  had  been  Joined  and  ^ 
tbe  case  brought  on  for  hearing,  for  the  pur- 
pose of  expediting  the  settlement  of  the  par- 
tie**  rights  to  the  space  on  the  wall,  a  stipu- 
lation was  filed  therein,  and,  after  argnm^it 
bf  counsel,  a  decree  was  entered  dismissing 
complainant  bill.  The  object  of  the  stipu- 
lation was  to  bring  bef()re  the  court  the  sin- 
gle question  as  to  whether  the  complainant, 
onder  the  agreement  entered  Into  in  18T8,  Is 
entitled  to  the  possession  of  the  eafterly  half 
of  tbe  east  wall  of  her  building,  to  tbe  extent 
that  DO  person  can  paint  signs  thereon. 

Coonplainant's  counsel  contend  that  the 
corenant  for  peaceable  possession  in  the 
Bgreement  entitled  tlie  complainant  to  the  ab- 
BolQte,  mtlntermpted  possession  and  control 
of  tbe  entire  wall  until  the  party  of  the  sec- 
oDd  part  made  use  of  It  In  the  construction 
of  a  boilding  on  the  adjoining  premises.  We 
do  not  agree  with  this  construction  of  the 
agreement  In  onr  <^^lon,  the  general  scope 
(rf  tbe  agreement  Is  expressed  In  the  last 
danse:  *tliat  said  wall,  when  constructed 
and  as  it  progresses  in  construction  *  *  *, 
shall  be  the  c«nmon  property  of  both  of  said 
parties  in  equal  proportions,  and  that  said 
second  party,  his  hrirs  and  representatlTes. 
shall  luTe  fall  and  nnqnestfoned  right  to 
bnUd  thereto^  and  w»  tiw  same  according  to 
the  cwtom  of  partition  walls."  Tbe  bill  of 
cMnplalnt  allies,  as  to  the  diaraeter  of  tbe 
inteoded  sign.  **that  tbe  said  defendant  threat- 
tarn  to  pcdnt  a  la^  rign  «i  the  front  80 
feet  of  tbe  east  side  of  your  oratrlx's  said 
wall,  advertising  bis  secondhand  store  fli- 
tnres,  tnmltnre,  etc.,  for  sale."  Tbe  stipula- 
tion of  fhcta  contains  V»  following  state- 
moLt,  Tia.:  rrhat  def aidant  has  used  tbe 
ontsMe  wall  for  adTratlsing  purposes  of  bis 
business,  and  has  leased  part  of  the  space  to 
Fleishman  &  Oo.  and  otlurs,  for  adratlsing 
purposes,  for  tbe  past  nine  years.  That  ihen 
are  no  windows  or  openings  In  tbe  wall.  That 
complainant  and  her  grantors  have  never 
made  a  claim  to  said  outside  wall  to  defend- 
ant nntil  abont  January  1,  190S,  or  claimed 
that  said  defendant  bad  no  rl^t  to  use  said 
outside  wall  for  advertising  purposes,  as  ten- 
ant of  said  Hulss  estate,  or  otbmrlse."  So 
tkr  as  appears,  therefOTS,  tbe  proposed  ad- 
▼srtislng  algnfe  would  contain  nothing  In 
themselves  ot  which  tbe  complainant  would 
have  a  legal  rigbt  to  complain,  and,  In  onr 
opinion,  tbe 'defendant  had  a  right,  tmder  tbe 
affresBMn^  to  use  tbe  east  face  of  the  wall 


for  proper  advertising  purposes.  Shtverick 
T.  Gunning  Co.,  68  Neb.  2»,  78  N.  W.  400. 

Tbe  decree  of  the  court  below  was  correct, 
and  la  alBrmed,  with  costs. 


MURTA  V.  GARB. 
(SnproM  Court  of  Michigan.  June  29,  1905.) 

PUBZJO  OmCDS— RlQHT  TO  Rkosivs  Books 

OF  OFnoB— Statutes— DvTEBHiNATioK—Er- 
WKcr—Rtvjxvr  by  Cbbtiobari. 

Comp.  Laws  1807,  c.  272.  H  9849-0861* 

Srovides  that  when  an  offle^ldars  term  vt  ot- 
ce  exidns  he  riiall  deliver  to  bla  snceossor  tbe 
books  and  papers  in  his  custody  aa  such  offi- 
cer, and  provides  for  proceedings  to  compel  de- 
livery. Held,  that  the  atatnte  la  not  ioteaded 
to  provide  for  a  determination  of  tbe  rigbtH  of 
contestants  to  office,  bat  ia  merely  approiwiate 
for  aacertalning  whether  one  is  prmia  facie 
snch  an  officer  aa  to  entitle  him  to  the  books; 
and  an  adjudication  under  tbe  statate  cannot 
be  reviewed  by  cwtiorarl,  bat  the  defeated  pat- 
ty must  resort  to  proceedings  In  tbe  oatore  of 
quo  warranto  or  some  action  to  try  title. 

CertlorBri  to  Olrcnit  Court,  Livingston 
County;  Steams  F.  Smith,  Judge. 

Certiorari  to  review  the  action  of  the 
Livingston  circuit  judge  In  determining  that 
Daniel  W.  Murta  was  entitled  to  the  office  of 
school  trustee  of  School  District  No.  2  of 
Putoam  township,  Uvingston  county,  and 
directing  his  predecessor,  William  A.  Oarr, 
to  turn  over  the  iKmks  and  papers  to  said 
Murta.   Writ  quashed. 

Argued  before  MOORB,  C.  J.,  and  GRANT. 
BLAIR,  MONTGOUBRY,  and  08TRAN- 
DER,  JJ. 

William  P.  Van  Winkle,  for  app^ant. 
Shields  &  Sblelds,  for  appellee. 

BLAIR,  J.  This  suit  was  commenced  In 
the  circuit  court  for  the  county  of  Living- 
ston nnder  the  provisions  of  Oomp.  Iaws  1807, 
c.  272,  ii  9843-0851.  Tbls  statute  provides: 
"Whenever  any  person  shall  be  removed 
from  ofSc^  or  the  term  for  which  be  shall 
have  been  elected  or  appointed  shall  expire, 
he  shall,  on  demand,  deliver  over  to  his  suc- 
cessor all  the  books  and  papers  in  bis  cus- 
tody as  such  officer,**  etc.  School  District 
No.  2  of  tbe  township  of  Putnam,  Livingston 
county,  Mich.,  is  a  graded  school  district  un- 
der the  proTlBlODS  of  the  general  school  law 
of  the  state  of  Michigan,  The  annual  school 
meeting  in  said  school  district  was  held  on 
July  11,  1001.  At  that  time  there  were  to 
be  elected  two  trustees  for  the  term  of  three 
years,  and  two  trustees  to  fill  vacancies  for 
the  term  of  two  years.  The  said  school 
meeting  elected  four  men  trustees,  without 
designation  as  to  which  two  were  for  full 
term  (three  years),  or  which  two  were  to 
fill  vacancies  (two  years).  Respondent,  War- 
ren A.  Oarr,  was  elected  a  trustee  of  said 
school  district  for  a  full  term  of  three  years 
at  ttie  r^Iar  annual  school  meeting  In  said 
district  held  July  11,  1001,  and  therefore  his 
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term  of  ofBce  naturally  «cplx«d  Joly  11, 
1904;  and  he  -wu  ma  such  trnatae  tiie  dlzeetor 
or  secretary  of  the  board  on  tbe  11th  day 
of  Jnly,  1901,  havlnff  been  chosen  in  due  tosm 
by  tbe  said  board  of  tnisteea  to  act  In  tiiat 
capad^.  The  petitioner,  Daniel  W.  Morta, 
Is  one  <^  tbe  four  men  Indiscriminate  tiect- 
ed  at  this  annual  adbooi  meeting  of  July  ll. 
100^  and  dalma  to  be  fbe  snccanor  of  tbe 
said  Warrra  A.  Garr,  and  instltnted  Uieee 
statutory  proceedinga  to  obtain  possesBlon 
of  tbe  books  and  papers  belonging  to  tbe 
office.  Tbe  case  was  argued  before  tbe 
judge  of  tbe  circuit  court  tor  tbe  county  of 
LiTingston,  vbo^  after  bearing  the  argument, 
filed  bis  opinion  and  made  bis  (Oder  in  the 
said  cause,  wherein  he  granted  the  prayo- 
of  tbe  petltkmer,  and  found  Uiat  tbe  said 
Daniel  W.  Murta  was  prima  fiide  entitled 
to  the  office,  and  directed  the  said  Warren 
A.  Garr  to  tnni  over  the  botAs  and  papers 
to  the  said  Murta  within  10  days.  The  itro- 
ceedings  were  removed  to  this  court  for  re- 
view by  writ  of  coliorari. 

Besp<mdent  contends  that  tbe  judgment  is 
erroneous,  because:  First  Tbe  statute  above 
referred  to  does  not  apply  to  tbe  case,  but 
proceedings  should  have  been  Instituted  in 
ttie  nature  of  a  quo  warranto.  Second.  It 
dearly  appears  from  the  minutes  ot  the 
sdiool  meeting  that  said  Morta  was  not  le- 
gally elected,  for  the  reason  that  the  elect- 
ors did  not  designate  which  of  the  four  offi- 
cers were  elected  to  fill  Tecandes  and  which 
were  deeted  tor  the  r^rnlar  term.  Counsel 
for  petitioner  contoid  that  the  ordw  of  tbe 
drcnlt  Judge  cannot  be  reviewed  in  tbds  court 
upmi  certiorari.  We  think  this  contention 
must  prevail.  This  court  held  in  Curran  ▼. 
Morris,  59  Mich.  612,  25  N.  W.  000,  that:  **It 
Is  of  tbe  utmost  in^ortance  to  the  public 
that  tbe  officers  elected  m  appointed  by 
proper  authority  Should  at  once  receive  fftnn 
their  predecessors  In  office  the  books  and 
papers  appertaining  thereto,  and  tills  stat- 
ute was  enacted  to  compd  such  delivery. 
Proceedings  under  It  are  summary,  and  it 
Is  not  contemplated  that  ttiey  will  be  delayed 
by  write  of  coiiwari  to  review  the  proceed- 
ings of  the  ju^e  cr  commissioner,  unless 
such  officer  has  proceeded  without  Juris- 
diction or  has  acted  in  gross  violation  ot 
the  statute.**  The  stetnte  In  question  Is  not 
adapted  to  a  determination  of  tbe  rl^ta  <^ 
contestante  to  an  officoi  but  Is  apprainlate 
toK  ascertaining  whether  a  petitions  Is 
prima  fade  such  an  officer  as  to  entltie  him 
to  tbe  possession  of  tbe  boob  and  papers 
of  the  office.  After  an  adjndlratlon  of  this 
question  by  a  court  of  competent  Jurisdic- 
tion, the  defeated  party  cannot  review  the 
Judgment  upon  certiorari  and  tliereby  ds- 
feat  the  object  of  the  statute,  but  must  re- 
sort to  proceedings  to  tbe  nature  of  quo 
warranto,  or  to  some  other  api^roinlate  ac- 
tion to  try  title  to  tbe  office. 

The  writ  is  quashed,  with  costo  to  tbe  ap- 
peUeeu 


KINGSTON  T.  SCHOOL  DIST.  Ma  3,  I>B- 

CATUB  TP. 

(Supreme  Court  of  Michigan.   Jane  20^  10OS.) 

SCHOOIA—TeACHEB'S  CONTUOT  —  COIfBTKITO- 

noN. 

A  contract  for  the  emplc^ent  of  a  teach- 
er  which  Btipulates  that  uie  teacher  acrees  to 
teach  the  winter  term  for  a  specified  compensa- 
tion, and  agrees  to  teach  the  spring  term  **pro- 
vidlDg  Batisfaction  la  given  tbe  achool  board." 
authorizes  the  echool  board  to  diapMiae  wiUk 
the  teacher's  services  for  tbe  spring  term  on 
their  being  dlsaattsfied  with  her  work  darins 
the  winter  term  and  so  notifying  her  before  the 
commencement  of  the  spring  term. 

Error  to  Circuit  Court,  Van  Buren  Oodo- 
<y:  John  B.  Oarr,  Ju^^  ■ 

Action  by  Angle  B.  Kingstm  against 
School  District  Ma  S  of  Decatur  TownaUp. 
Tbere  was  a  Judgment  for  defendant  and 
platntifl  brills  wror.  Affirmed. 

Argued  before  MOOBB,  a  J.,  mnA 
OBANT^SBLAIB,  MONTGOMBBT,  and  0»- 
TRANDBR,  JJ. 

Barnard  A  Lewis,  for  appelhmt  Thomas 
J.  Cavanaugb,  for  appellee. 

MOORE,  a  J.  This  action  was  bnmsbt 
against  the  defendant  to  recover  damases 
for  a  claimed  breach  of  a  contract,  tba 
material  parte  of  which  read: 

"It  is  hereby  agreed,  by  and  between  tbe 
district  board  of  School  District  Number 
Five  to  the  township  of  Decatur,  Oonnty 
of  Van  Buren  and  State  of  MiclUgas^  for 
and  on  behalf  of  said  ^strict  and  Angle 
Kingston  of  tbe  village  of  Hartfwd  in  tbe 
county  of  Tan  Buren  and  Mate  of  MIdilgpan, 
a  l^ally  qualifled  teacher  to  said  county  of 
Tan  Btuen,  that  the  ssld  Angle  Kti«Bton 
shall  teach  tbe  fall  term  of  school  of  aaJd 
district  for  tiHe  term  of  two  months  oom- 
mendng  on  the  second  day  of  Septenaber 
to  tbe  year  nlneterat  hundred  two,  for  the 
sum  of  twenty  eight  dollars  per  month,  to 
be  paid  as  bertfnafter  r^ecifled.  •  •  • 

"The  said  Angle  Kingston  further  agrees 
to  teach  the  wtoter  term  of  ttizee  and  one- 
half  months  at  |28  per  month,  to  be  paid 
at  tbe  ckise  of  each  school  month.  *   *    •  • 

"Tbe  said  Angle  Kingston  also  fortber 
agrees  to  teach  the  qning  term  ot  two  and 
one-half  months  at  f28  per  montii,  to  be 
paid  at  tbe  dose  of  each  school  mtrntta,  pro- 
Tldtog  satisfaction  is  given  tin  school 
board." 

Miss  Kingston  taught  and  was  paid  for 
tbe  fall  and  winter  terms.  It  is  her  claim 
that  she  entored  upon  the  siwing  twm,  tM<^ 
Ing  one  day,  and  b^  herself  in  readinees 
to  teach  tbe  balance  of  tiie  tenn.  It  -was 
tbe  claim  of  defendant  that  the  district  and 
the  school  board  were  not  satisfled  with  her 
teachli^  and  declined  to  have  her  teach  the 
qirtng  tarn.  She  brou^t  suit  to  leoow 
Iwr  w^es  for  tbe  spring  tann.  -  Ttn  dxcDlt 
Judge  directed  a  verdict  In  favor  of  Atfud- 
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ant  Tbe  Appellant  brings  the  case  bare  by 
tvxlt  oC  9aot. 

AcGwffing  to  the  twrfiniony  of  tbe  plolatUI 
OD  grnsw-ftTaniliiatlon,  abe  tdosed  bar  winter 
torn  on  Wednesday,  and  commenoed  tbe 
gptiag  tarm  aa  tbe  f (blowing  lionday.  Sba 
teadffled  tber  wrae  to  bare  a  two-we^ 
vacatton,  but,  because  they  bad  ao  much 
Tacatton  In  tbe  fsU  and  winter,  tbe  board 
told  her  abe  better  have  pnly  two  days' 
Tacatton;  that  abe  bogan  the  SGhool  titie  next 
UoDday,  but  was  not  allowed  to  teach  any 
tongei^  It  to  ibe  dalm  of  tbe  defcaidant  that 
a  HMMdal  meeting  of  tbe  district  board  waa 
held  <n  Monday  oToilnr  foUowliis  tbe  doae 
of  tbe  wtoter  term,  at  whldk  all  of  tiw  mem-  ■ 
bees  of  tbe  board  were  preent;  a  port  ct  the  | 
ncoRl  ^  which  meeting  reads:  "All  mein-  \ 
befs  of  tbe  board  being  present  meeting  was 
called  to  order  1^  the  moderator  at  7:S0 
p.  OL  The  aerrices  of  Mfis  Angto  Klngstra 
not  harlog  In  the  past  been  aatlafbctory  to 
tbe  district  board.  It  Is  mored  by  John  W. 
Lewis,  snpptntod  1^  B.  W.  Otork,  that  she 
be  not  faired  to  teach  tbe  spring  tenu  of 
school,  and  btt  serrices  from  now  on  be  dis- 
pensed with.  Motion  pnt;  all  members  of 
the  board  voting  yes."  It  Is  also  claimed 
tiiat  Idas  Kingston  was  presoit  at  tbls  mee^ 
loft  notice  having  been  given  her,  and  that 
it  was  held  before  It  was  time  to  begto  tbe 
tptlug  turn. 

Connsd  for  plaintiff  s^:  **We  contend 
that  tbe  only  rational  ccmstmctton  to  be 
given  the  contract  la  that  tbe  school  board 
meant  to  Un  tbe  platotiff  for  tbe  drtlnlto 
time  of  months  (or  the  ^rlng  twmK 
providing  she  gave  satisfaction  dnrlng  tbe 
preceding  fall  and  wtoter  terms;  therefore 
the  omtraet  to  not  the  same  as  though  tbe 
party  was  hired  for  four  months  providing 
they  gave  satigfactton."  They  also  say: 
"We  contend  that  s  school-teadier  to  not  on 
tbe  same  footing  with  a  menial  servant,  and 
that  a  c<mtract  of  thto  nature  la  against 
PDblte  poUey.  The  cimtract  ot  teachers  to 
gOTttiisd  by  statnta.  which  provides  what 
It  sbaU  contain,  and  It  Is  not  wlthto  tbe 
power  of  tiie  sdiool  board  to  Insert  danses 
ot  tide  nature.  In  Thompeon  v.  Otbbs 
(TCmL)  37  S.  W.  277.  84  L.  R.  A.  M&.  tbe 
coort  says:  If  pnbUc  direetoro  can  legally 
bnport  toto  their  oontracto  of  onployment  of 
pnblte  teachers  a  ctonse  such  as  the  one  to 
question,  thto  case  lUnstrates  the  wrong  and 
Injustice  which  may  be  done  under  cover 
of  taw;  and  we  agree  with  the  soUcIttw  of 
detondant  that  sndi  an  Injustice  should  not 
be  sanctioned  by  the  courta  mileea  tbe  law 
dearly  pennlto  It  Bnt  independ«it  ct  tiw 
tojnry  that  m^  be  dme  to  the  Individual, 
psbtte  vdlcj  would  fwbld  tbe  recognition  of 
sndi  a  power  nnleaa  It  is  distinctly  conferred 
by  tbe  statutes.  As  baa  been  well  urged. 
If  tbe  eebool  dlreetois  can  imnrlde.  as  to 
this  ease,  for  annulling  contracts  at  the  end 
of  four  montba.  they  can  also  reserve  tbe 
Eight  to  tnrmtoato  tbam  at  tbe  end  U  tms 


month,  or  at  their  own  ^essaie.***  Tbey 
also  tay  tiu^  sie  entiUed  to  any  event  to 
recover  tor  one  d^s  teacbtng.  The  tost 
dalm  may  be  dl^osed  of  by  aaytog  It  ma 
not  made  to  tbe  court  bdow. 

We  shall  not  attempt  to  dtocoss  the  vnp- 
osltions  of  connsd  at  length.  It  Is  Impos- 
^le  to  raad  the  racord  wltbout  reachtog  tbe- 
concluslon  that  before  tbe  spring  term  should 
properly  begto  the  sduwl  board  was  not 
satii^ed  with  tbe  work  the  teachw  was 
doing,  and  did  not  desire  her  to  enteif  upon 
the  sprtog  term,  and  so  notified  her.  While 
the  contract  to  not  very  weU  drawn,  we 
think  under  Ito  t«ms  the  school  board  bad 
tbe  right  to  say  Miss  Kingston  should  not 
teadi  the  spring  torm.  and  tbat  she  had 
knowledge  of  their  detwmlnatloa  befue  tbe 
twm  sbonld  pnqperly  commenca 

Judgment  Is  affirmed. 


(VOOMNOR  V.  HOOAK. 
(Supreme  Gonrt  of  Michlcan.   June  29,  1906.) 

1.  Watebs  Ann  Wateb  Coubsxs— SUBVI-CB 
Watebs— DiVBBSion— Obstbuction. 

Where  an  owner  of  land  unlawfully  diverts 
a  natural  water  way  so  that  Ita  water,  togeth- 
er with  water  which  naturally  flows  in  tbat  di- 
rection, is  discharged  upon  his  neighlMr,  the 
latter  may  obstruct  tbe  atream  so  created,  even 
tbouKh,  In  BO  doing,  he  obstmets  the  waters 
wbUm  naturally  flow  upon  bis  land,  and  which 
it  is  his  duty  to  receive. 

[Bd.  Noter— For  cases  to  pdat,  see  vol.  48, 
Oant.  Dig.  Watsra  and  Water  Oouraes,  1 128.] 

2,  Save— Pleadino— Gbnbbai.  Issue  —  De- 

nnSES  AD1IIBBIBI.E. 

Where  the  declaration  alleged  that  defend- 
ant obstructed  either  a  natural  water  way  or  a 
water  way  gained  by  prescription  or  adverse 
user,  it  was  competent  for  defendant  to  show, 
under  the  general  iaaue,  without  special  notice, 
that  the  water  way  which  he  obstructed  was 
made  by  the  unlawful  act  of  plaintiff. 

5.  Sahb— Damages— Eviobitcb  —  Suitiotew- 

CT. 

In  an  action  for  the  unlawful  obstruction 
of  a  water  way,  testimony  of  plaintiff  that  he 
told  another  that  the  water  was  doing  a  lot  *of 
damage  to  him.  and  more  to  defendant  because 
It  ran  over  the  latter's  lands  UHwe  tban  on 
plaintiff's,  sufficiently  showed  that  the  water 
was  an  injury  to  defendant 
4.  Btidbnce— Res  Irtbb  Alios. 

A  settlement  of  a  controversy  between  • 

C'atiff  and  a  township  board  arising  oat  of  a 
age  of  surface  water,  in  which  plaintiff 
agreed  to  permit  the  water  to  flow  to  tbe  nat- 
ural channel  acrosa  defendant's  torm,  made  In 
defendant's  absence.  Is  not  binding  on  defend- 
ant, and  does  not  determine  the  natoral  chan- 
nel of  the  water  as  betweea  plstotiC  and  de- 
fendanL 

6.  Witnesses— iHPaAcmiEiiT  —  Oohpetbnct 

or  GVIDBNCB. 

On  an  isaue  of  tbe  direction  of  the  natural 
flowage  of'  water,  a  witness,  who  was  a  high- 
way commissioner,  testified  to  a  conversation 
between  plaintiff  and  defendant  to  which  It 
was  stated,  without  jprotest.  that  tbe  water  al- 
ways went  west.  There  had  been  a  contro- 
versy between  plaintiff  and  the  township,  aris- 
ing out  of  the  flowage  of  water,  which  was 
finally  settled  by  an  agreement  made  In  the 
wltoess*  presence  some  weeks  after  the  alleged 
eonveraation,  which  recited  that  platotitf  would 
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ptrmit  the  sarface  watw  to  flow  In  the  nat- 
ural channel  east  across  defendant's  farm. 
Held,  that  the  witness  was  not  called  upon  at 
the  time  of  the  settlement  to  repeat  the  state- 
ment of  what  he  had  beard  said  in  the  coDversa- 
tion  some  weeks  before,  and  the  fact  that  he 
did  not  say  anything,  as  evidenced  bj  the  tenns 
of  the  settlement,  was  not  an  tmpeadiment  of 
bis  testimony  to  the  conversation, 
e.  Appeal— Cube  op  Ebsobs— Gxclubioh  op 

TBSTIlfOIIT—SnBSEQnENT  AOHUHIOn. 

The  exclusion  of  a  qoeation  asked  of  a 
witness  is  cured  by  permitting  the  excluded 
question  to  be  put  to  other  witnesses.. 

7.  TKAL  —  iHBTBUOTIOnS— EBBQNI0T7B  Ht- 
POTHEBia. 

A  request  to  charge  that  the  undisputed 
testimony  showed  that  certain  waters  flowed 
west,  etc.,  was  properly  refused  where  there 
was  evidence  that  a  portion  of  the  waters,  at 
least,  flowed  east 

&  Sau  —  iRSPBonon  op  Pskuises  —  Viou- 
noN  OP  Stipdlatiozib. 

The  fact  that  plaintiff's  attomcgr  went  to 
the  premises  In  question  !n  violation  of  a  stipu- 
lation that  the  Jury  alone  abould  visit  and  view 
the  premises  was  not  ground  for  new  trial, 
where  he  did  not  go  or  come  with  the  Jury, 
nor  see  or  converse  with  any  of  them,  and  It 
was  not  daimea  that  he  had  anything  to  do  with 
the  Jury  or  infloeneed  them  In  any  way. 

Error  to  Circuit  Court.  loQla  Oonntri 
Frank  D.  M.  Davis,  Judge. 

Action  by  James  O'Connor  against  Patrick 
Hogan.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Argued  before  HOOBB,  a  J.,  and  GAB- 
PBNTEB,  McALYAT,  BIjAIB,  and  HOOK- 
ER, JJ. 

George  B.  Nichols  and  John  NidioL  for 
appellant   A.  A.  BUls»  txa  KSpeaea. 

BLAIB,  J.  nalntur  sued  defendant  In  ui 
action  on  the  case  to  recover  damages  tor 
all^^  imlawtol  acts  of  defuidant  In  (A- 
stmctlng  and  Interfering  with  the  drainage 
of  plalntUTs  lands.  The  declaration  <diep- 
gea  In  the  first  count  "that  for  mwe  tiian 
twenty  years  water  which  has  run  from  ad- 
Jaeat  lands  upon  tbe  said  land  of  the  said 
plalntlfC.  and  water  which  has  accumolated 
from  storm  and  other  natural  causes,  has 
been  carried  and  drained  therefrom  through 
natural  depressions  or  tow  laud  onto  and 
through  the  southeast  quarter  of  tbe  south- 
west  quarts  of  section  fifteen,  and  that  from 
time  immemorial,  and  for  more  than  twenty 
years  before  the  committing  of  the  grievan- 
ces hereinafter  stated,  the  surface  waters 
in  times  of  freSbet  and  at  all  times  of  high 
water  flow,  by  reason  ot  the  natural  depree- 
slons  of  the  surface  of  tbe  soli,  through  and 
along  a  drain  or  low  ground  from  the  lands 
of  this  plaintiff  onto  and  through  the  lands 
of  said  defendant,  thereby  securing  to  this 
plaintiff  soflBcient  and  propw  drainage  of 
surface  water  for  his  lands;  and  this  plain- 
tiff claims  that  by  reason  of  tbe  use  of  a  pas- 
sageway on  said  southeast  qsartCT  of  tbe 
southwest  quarter,  and  the  use  thereof  for 
the  purpose  aforesaid  for  more  than  twenty 
years  before  the  committing  of  the  grlevan- 
oes  her^  ststed*  be  has  a  lawfol  easement 


and  r^t  of  way  across  the  said  landa  ot  the 
said  defendant  above  desoibed,  tbe  pur- 
pose of  draining  the  waters  so  aocimnilfttJiig 
np<Hi  tbe  lands  of  tbe  said  plaintiff  tbxoocb 
and  across  tbe  lands  of  tbe  said  defendant. 
Nevertbelees  the  said  deftndant,  well  Imow- 
tag  the  premises,  on,  to  wit,  the  1st  day  of 
Jnne^  1805,  and  at  various  othw  dates  be* 
tween  that  date  and  the  conunencaneot  of 
this  suit;  at  or  near  a  point  where  said  wa- 
ter naturally  passed  orer  and  from  the  lands 
of  this  platotifl  onto  and  over  the  landa  of 
the  said  defendant,  the  said  defttidant,  by 
means  of  certain  obstmctlonB  of  sod  and 
stones  Uirown,  pnt,  and  laid  ahwg;  amd 
In  the  place  where  said  water  was  wont  to 
flow  In  high-water  times  and  In  times  of  rain 
onto  the  lands  of  the  said  deCwdant  from 
the  lands  of  litis  plaintiff,  created  a  dam  or 
obstruction  in  said  waterway,  and  wranc- 
fully  and  nnjustly  obstructed  the  surface  wa- 
ter from  passing  over  said  tow  lands  throosh 
its  natural  water  way  bt  its  andaat  diaimel 
or  course  onto  and  over  the  lands  ot  the  aald 
defendant,  and  thereby  purposely  caused  aald 
surface  water  to  back  vp,  lie,  and  remain , 
on  the  lands  of  the  plalntUL**  The  second 
count  contains  tiie  following  allegati<Mis: 
"And  whereas  from  time  Immemorial  there 
has  been  a  natural  deiHreaslon  across  aald 
above-described  lands,  creating  a  natural  wa- 
ter way  for  surface  waters,  extending  there- 
tnm  onto  and  over  the  lands  of  the  said  de- 
fendant, known  and  described  as  the  soatta- 
east  quarter  (K)  of  the  oonthwflrt  qfoarter 
()4)  of  section  fifteen  a&).  town  ctlgjht  CB9 
nmiti,  of  range  five  (5)  west;  that  In  tlmea 
of  freshet  or  high  water,  from  time  Imme- 
morial, the  waters  from  the  lands  of  this 
plaintiff  hare  been  wont  to  flow  through  said 
natural  water  way  from  the  lands  of  this 
plaintiff  onto  tbe  lands  of  said  defendant, 
and  thoioe  on  and  across  said  lands  into  a 
swamp  or  tow  piece  of  ground,  eastody  over 
Uw  landa  of  the  said  defSndant;  that,  by 
reuon  of  tiie  sitoatlm  of  the  lands  of  thia 
plaintiff,  divers  large  amounls  of  snrteoe 
water  flowed  fcom  adjacent  lands  tftnated 
smith  of  the  lands  of  this  plaintlfl  from  and 
acnwB  the  lands  of  tUs  plaintlfl;  and  oa  tatA 
over  the  lands  of  the  said  d^oidant  above 
described;  ttiat  said  above-described  water 
way  also  formed  a  natural  watershed  for  a 
lai^  portion  of  the  lands  of  this  plalntlir 
above  described,  and  hj  reason  of  said  water- 
shed the  lands  of  this  plaintiff  were  very 
valuable  for  agricultural  purposes,  and  were 
used  by  this  plaintiff  for  the  raising  of  corn, 
wheat,  and  othw  valuable  crops,  and  on,  to 
wit,  the  Ist  day  of  June,  188S,  and  for  a  long 
time  prior  thereto,  the  said  defnidant  owned 
and  occupied  the  lands  above  desolbed. 
known  as  the  southeast  quarter  of  tte  sootiti- 
west  quarter  of  section  fifteen,  town  ei^t 
north,  range  flve  west  and  dnrlng  aU  of  the 
time  aforesaid,  by  reason  of  the  natnral  de- 
pressions of  the  surface  of  the  soil,  and  a 
drain  cut  by  tbe  natnral  flow  of  the  water. 
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Uk  mrfice  waters  on  the  lands  of  tbis  plain- 
US  ptased  therefrom  over  and  across  the 
land!  of  tiw  said  defendant  thereby  secor- 
ing  to  this  plaintiff  a  jjicopa  and  sofflciettt 
drainage  of  the  mirface  waters  from  his 
lands  and  sncb  water  as  mJ^t  accnmnlate 
tboetm  tram  adjacent  lands^  and  this  plain- 
tiff clahns  that  by  reason  of  the  use  of  a 
passageway  on  said  sontbwest  quarter,  and 
tbe  nse  thereof  for  the  purpose  aforesaid,  for 
more  than  tweo^  years  before  the  commlt- 
tiug  of  the  grievances  hereinafter  stated,  he 
lias  a  lawful  easement  and  right  of  way 
aOKia  the  said  lands  of  the  said  defendant 
abore  described,  fOr  tbe  purpose  of  draining 
the  waters  so  accumulating  upon  the  lands 
of  tbe  Bald  plaintiff,  through  and  across  the 
lands  of  the  said  defendant;  that  reason 
ot  tbe  large  amount  of  watw  that  had  accu- 
mnlated  from  adjacent  lands,  and  also  by 
reason  <a  tbe  water  that  flowed  upon  the 
watershed  of  tbe  lands  of  this  plalDtll^  and 
their  commingling  together  .on  the  lower  por- 
tion of  the  lands,  and  their  passage  on  and 
ova  tbe  lands  of  the  said  defendant  a  ditch 
bad  been  cut  by  the  flow  of  the  watrn,  wbtdi 
was  lower  than  tbe  surface  of  tbe  adjacent 
lands,  and  through  thii^  run  cc  ditch  in  times 
of  hl^  water  or  floods  tbe  water  would  pass 
off  quickly,  and  do  little  or  no  Injury  to  the 
lands  of  this  plalntlfl;  that  said  above-de- 
solbed  water  way  formed  a  natural  water- 
shed toe  a  large  portion  of  the  lands  ot  this 
plaintiff,  and  Uiat  19^  reason  of  said  wata^ 
sbed  the  lands  of  tSrfs  plaintiff  were  very 
ralnable  for  agricultural  purposes,  yet  the 
said  defendant,  well  knowing  the  premises, 
bat  maliciously  Intending  to  d^nive  the 
plaintiff  of  the  use  snd  profit  of  his  said 
lands,  snd  deprive  him  ftf  his  easement  In  the 
lands  of  the  said  defendant,  oa^  to  wit;  the 
1st  day  <tf  April.  18DG,  and  on  divers  other 
dates  tiiweafter  between  that  date  and  the 
comnHSKement  ot  tbls  suit;  obstructed  and 
dammed  tbe  passageway  fOr  the  ssld  water 
oro-  and  throng  tiie  lands  of  the  said  :dfr> 
ffendant;  which  said  dam  was  oonstmcted  bf 
Uie  said  defendant  In  dlvm  ways,  to  wit  tbe 
said  defendant  plowed  or  back-ftnrowed 
along  tile  said  drain  so  tonatd.  across  the 
lands  of  tbe  said  defendant,  and  thereby 
filled  op  and  dammed  the  same,  and,  instead 
of  a  drain,  caused  tbe  surface  of  the  land 
where  tbe  water  had  been  wont  to  flow  to  be 
tai^»  than  tbe  adjacmt  lands,  and  on,  to 
wit  tbe  1st  dsy  ot  June,  1896,  and  on  divers 
days  thereafter,  on  the  line  between  the  lands 
of  this  plaintiff  and  tbe  said  defendant,  where 
said  water  was  wcmt  to  flow,  placed  sod, 
sttmes,  and  other  obstructions,  and  dammed 
the  passage  ot  ttie  said  waters  by  i^owlng 
parallel  with  ttw  line  fence  and  across  tbe 
water  way,  and  refused  to  ranove  the  same^ 
threateoed  personal  violence  to  this  plaintiff 
should  this  plaintiff  In  any  manner  attempt 
to  enter  i^on  tbe  .lands  of  tbe  said  defa- 
ult and  remove  tbe  said  obstructions,  and 
tbe  said  drfsndawt  conttnuously  since  the 
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time  aforesaid,  up  to  the  time  of  tin  com- 
mencement of  Ibis  anlt,  obstructed  said  an* 
dent  watw  course  or  water  way,  at  the 
county  afbressld,  in  tbe  manner  aforesaid." 

Plaintiff  is  tiie  owner  of  the  southwest 
quarter  of  the  southwest  quarter  of  seetlim 
19  in  the  township  of  North  Plains,  Ionia 
county.  Defendant  Is  tbe  owner  of  tbe  south- 
east quarter  of  the  southwest  quarter  of  sec- 
tion 15.  Plaintiff's  40  acres  lie  direct^  west 
of  defaidanfs  40.  There  is  a  highway  run- 
ning east  and  wnt  on  tbe  south  side  of  these 
lands,  and  to  tbe  south  of  tills  highway,  or 
directly  across  the  road  to  the  south,  are  the 
lands  of  Matthew  Beban.  There  Is  also  a 
highway  running  north  and  south  on  the 
west  Bide  of  the  lands  of  plaintiff,  and  .to  the 
west  of  this  highway  are  the  lands  of  Tlumi- 
aa  Onsldk.  There  is  a  natural  divide  run- 
ning north  and  south  amws  the  lands  of  tiie 
plaintiff,  and  the  waters  from  rains  and 
melting  snows  on  the  east  of  tbls  divide  have, 
without  dispute,  always  flowed  to  tbe  east 
onto  and  over  tbe  lands  ot  the  defendant 
And  tbe  rains  and  melting  snows  accumulat- 
ing on  the  west  side  of  this  divide  have  1^ 
ways  flowed  to  tiie  west  and  across  the  hlgh- 
w^  onto  tiie  lands  of  Thomas  Omlift.  Tbe 
lands  of  tiie  plaintiff  are  also  the  watershed 
fbr  15  or  20  acres  of  the  lands  <tf  Blatthew 
Beban.  The  waters  from  rains  and  melting 
snows  accumulate  on  tiie  lands  of  Matthew 
Beban,  and  flow  across  the  road  to  tbe  north 
onto  the  lands  of  the  plaintiff,  some  distance 
west  of  the  line  betwem  defei^ant  and  plain- 
tiff, ^niese  waters  have  formed  a  gully  at 
or  near  the  highway  which  runs  to  the  north 
and  west  onto  tbe  lands  ot  plaintiff  for  a  dis- 
tance of  15  «■  90  rods,  where  said  gully 
reaches  a  level  or  a  flat  tableland  od  tbe  tap 
at  the  dlvida  It  was  the  oonteatlott  of  the 
plaintiff  that  when  the  water  readied  tills 
tebleland  in  a  Btete  of  nature  It  flowed  to 
tbe  east  onto  and  over  the  lands  of  tiie  de- 
fendant; and  It  was  the  contention  of  tiie 
defradant  that  when  the  water  reached  this 
tableland  In  a  stete  of  nature,  It  always  flow- 
ed to  the  west  and  onto  the  lands  of  Cnslcb, 
and  that  none  of  it  came  onto  his  lamls,  ex- 
cept rains  and  melting  snows  that  naturally 
feu  on  tbe  east  side  of  tbls  divide.  It  also 
anieared  In  erldoice  and  was  conceded  that 
In  1889  a  ditch  was  dug  along  the  highway 
to  tbe  west  firom  where  the  waten  crossed 
the  rood  from  Behan*s  land  onto  tiiat  of  the 
plaintiff,  tnd  that  a  large  portion  ot  tbe 
water  from  the  Behon  land  from  the  year 
1880  until  1888  was  carried  west;  that  con- 
siderable of  the  water  from  the  Beban  land 
ran  to  the  west  fw  a  period  of  four  years: 
ttiat  in  180^  tbis  dltdi  becsme  filled  up  so 
tiiat  It  tlvew  tbe  waters  bade  onto  the  Behan 
land,  and  also  was  injuring  Ibe  highway,  and 
plaintiff  was  sued  the  township.  The  case 
was  finally  compromised  and  settled  between 
the  plaintiff  and  the  township,  at  which  time, 
in  180S,  be  again  opened  the  water  way  onto 
his  own  lands,  and  from  that  time  on  the 
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water  has  Sowed  north  through  the  old  chan- 
nel nntll  it  reached  the  divide  on  pialntUTs 
land,  and  thence  east  onto  and  over  the  lands 
of  the  defendant  It  was  claimed  bj  the 
plaintiff  on  the  trial  that  all  this  water,  after 
leaving  bis  land,  and  when  It  reached  the 
lands  of  the  defendant,  formed  a  natural 
ditch  or  water  way  at  or  near  the  line  fmce 
between  them,  which  ran  to  the  east  across 
the  lands  of  the  defendant,  and  that  this 
waterway  or  ditch  was  2  or  8  feet  wide  and 
IS  inches  deep,  and  that  defendant  filled  up 
this  ditch  or  water  way,  and  also  placed 
stone  and  sod  at  the  line  fence  betwe^  them, 
which  formed  a  bank  or  dam  which  cast  the 
waters  back  onto  the  lands  of  the  plaintiff, 
and  injured  bis  crops.  While,  on  the  other 
band,  defendant  claimed  that  there  was  never 
any  ditch  or  water  way  across  his  lands,  and 
never  had  been,  and  that  he  did  not  make  any 
dam  or  embankment  at  the  line  fence  to 
throw  the  waters  bade  onto  the  lands  of  the 
plaintiff,  and  that  the  waters  from  the  Beban 
lands  never  had  flowed  from  the  divide  onto 
his  lands  nntll  after  the  year  1883,  and  that 
in  the  year  1893,  or  some  time  daring  the 
time  the  water  Iiad  been  running  to  the  west 
through  the  ditch  along  the  highway,  plahitlfl 
had  plowed  ba<&-furrows,  or  by  some  other 
artiflclal  means  had  raised  and  formed  a 
ridge  west  of  the  month  of  this  ravine  on 
the  dl\'ide  so  as  to  throw  the  waters  east 
onto  Ills  land,  and  that,  if  he  did  make  any 
dam  or  embankment,  he  bad  a  right  to  do  so. 
The  Jury  rendered  a  verdict  in  favor  of  tho 
plaintiff  for  nominal  damages,  and  the  de- 
fendant brings  the  case  to  this  court  for  re- 
view upon  writ  of  error. 

The  assignments  of  error  relied  upon  by 
<!ounsel  for  appellant  for  a  reversal  are,  first, 
that  the  court  erred  In  refusing  to  give  de- 
fendant's fourth  and  fifth  requests  to  charge, 
and  in  his  ctiaige  to  the  jury  as  to  the  sub* 
Ject-matter  of  such  requests;  second,  that 
the  court  erred  In  permitting  plaintiff  to  in- 
troduce In  evidence  a  certain  receipt  attached 
to  a  justice's  Judgment  against  plaintiff  and 
in  favor  of  the  township  of  North  Plains; 
third,  that  the  court  erred  in  refusing  to  al- 
low a  witness,  after  having  stated  bis  exam- 
ination and  investigation  of  the  locality  in 
•question,  to  exprew  his  opinion  as  to  the 
course  of  water  in  a  state  of  nature;  fourth, 
that  the  court  erred  in  refusing  to  charge 
that  the  period  from  18S9  to  18^  should  be 
deducted  in  computing  the  time  of  adverse 
U8»;  fifth,  tliat  the  court  erred  In  refusing 
to  grant  the  motion  for  a  new  trial. 

1.  Defendant's  fourth  and  fifth  Teqaests  to 
charge  were  as  follows,  viz.: 

"Fourth.  If  you  find  that  the  natural  wa- 
ter course  for  the  water  from  Bebau's  land, 
in  a  state  of  nature,  was  to  the  west,  and 
not  to  the  east,  then  I  charge  you  that  the 
plaintiff  had  no  right  by  any  artiflclal  means 
to  change  the  course  of  such  water  so  as  to 
throw  It  upon  the  lands  of  the  defendant,  un- 
iem  he  bad  acquired  such  right  by  user  or 


prescription,  as  above  set  forth,  and  that  if 
the  plaintiff  did  flow  upon  the  lands  of  the 
defendant  waters  from  the  Beban  land  which 
did  not  naturally  flow  upon  defendant's  land. 
If  you  flnd  such  to  be  the  case,  without  hav- 
ing acquired  the  right  so  to  do  by  user  or  pre- 
scription, then  the  defendant  would  have  the 
right  to  obstruct  the  flow  of  such  waters, 
either  by  erecting  dams  or  otherwise,  even  if 
in  so  doing  it  would  obstruct  the  flow  of  wa- 
ters upon  his  land  that  naturally  flowed  in 
that  direction,  and  if  In  so  doing  the  plain- 
tiff's crops  were  Injured,  and  would  by  so 
doing  not  subject  himself  to  any  liability  for 
damages  to  said  plaintiff. 

"Fifth.  If  you  flnd  that  the  natural  water 
course  for  the  waters  from  the  Beban  land 
was  to  the  west  across  the  plalntUTs  lands, 
and  upon  Guslck's  land,  and  that  prior  to 
1889,  when  the  ditch  was  .constructed  by 
plaintiff  along  the  highway,  such  waters  from 
the  Behan  land  had  always  flowed  across  the 
lands  of  the  plaintiff  to  the  Cuslck  land,  on 
the  west,  and  that  since  that  time  said  plain- 
tiff had  by  artificial  means  changed  the  course 
of  such  Behan  water,  or  a  sufficient  portion 
thereof  to  do  damage,  and  flowed  the  same 
upon  the  lands  of  the  defendant,  then  your 
verdict  must  be  in  favor  of  the  defendant,  of 
no  cause  of  action.** 

These  requests  were  refused  by  the  court, 
and  he  Instructed  the  Jury,  as  follows: 

"The  plaintiff  had  the  right.  In  the  interest 
of  good  husbandry,  and  In  the  good-faltb  im- 
provement and  tillage  of  bis  farm,  to  fill  up 
the  sag  holes  so  that  no  water  would  ac- 
cumulate <a  stay  on  him,  even  if  the  water 
arising  from  rainfall  or  melting  snow  sbould 
thereby,  in  natural  process,  find  Its  way  In 
the  natural  water  course  upon  the  land  of 
the  defendant,  and  incidentally  increase  the 
fiow  thereon;  but  he  cannot,  by  ortiflcial 
drains  or  ditches,  cast  the  watw  from  sag 
boles,  basins,  and  ponds  on  bis  own  lands 
over  upon  the  proprietor  below,  to  his  injury; 
that  is,  wh^e  the  natural  flow  does  not  go  in 
that  direction. 

"If  you  believe  from  the  evidence  that  the 
water  from  the  plalntUTs  land  did  not  nat- 
urally drain  from  his  land  by  a  flowing  npon 
the  land  of  the  defendant,  but  that  he,  by 
drains  and  by  artiflclal  means  did  drain  the 
water  from  his  own  lands,  and  caused  It  to 
fiow  In  unnatural  quantities  upon  defendant's 
land,  and  that  the  defendant  only  stopped 
such  unnatural  flow  by  stopping  the  lower 
end  of  such  ditches,  or  other  means  of  drain- 
age, to  the  extent  of  setting  back  this  excess 
of  water,  then  be  is  Justifled  In  so  doing,  and 
is  not  liable  for  such  acts,  provided  you  be- 
lieve from  the  evidence  that  such  drain  had 
not  existed  before  the  acts  complained  of,  and 
for  this  ^ace  of  time  that  I  have  named — 
upwards  of  fifteen  years." 

We  think  that  the  court  should  have  given 
the  defendant's  fourth  request.  While  the 
charge  of  the  court  was  technically  correct, 
so  far  as  concerned  the  right  of  the  apx>er 
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owner  to  flU  ap  sag  holes,  etc.,  In  tike  peocen 
of  good  hqsbandiT  (Or^^t^  r.  Bush,  04 
87.  31  N.  W.  90,  8  Am.  St  B^.  707),  It  was 
not  i^pUcable  to  the  facte  of  this  caBe,  and 
m^t  liave  bad  a  teaaA&acy  to  mislead  tho 
Jory.  It  was  the  primary  claim  of  tlie  plaln- 
tUT  that  a  natural  watw  way  existed  over 
defoidanf a  lands  "since  the  world  was 
made"  "It  was  not  a  dug  ditch.  It  was  a 
washed  ditch.  What  I  mean  is  a  ditch  made 
by  the  wa^."  And  he  claimed  that  the  wa- 
ters (ran  the  south  flowed  through  this  nat- 
ural water  way  or  channel.  It  was  the  pri- 
mary claim  of  defendant,  also,  that  there 
was  a  natural  water  way  for  the  waters  flow- 
ing from  the  aonth,  but  that  it  did  not  carry 
the  waters  easterly  from  the  divide  on  plain- 
tUTs  lands  over  his  lands,  bnt  westerly  from 
the  divide  over  onto  the  lands  of  one  Cuslck. 
It  was  the  secondary  claim  of  plaintiff  that 
cToi  though  the  wat^s,  in  a  state  of  nature, 
flowed  to  the  westward,  and  he  had  by  ar- 
tifidal  means  caused  them  to  flow  to  the  east, 
sDCh  fiowage  had  been  for  a  period  of  up- 
wards of  15  years.  It  was  the  secondary 
contrition  of  defendant  that  the  waters  had 
not  flowed  across  him  through  the  alleged 
water  way  continuously  and  uninterruptedly 
for  a  period  of  15  years  and  upwards.  The 
request  under  consideration  excludes  from  its 
opeeRUoB  the  secondary  claim  of  the  parties, 
and  is  baaed  solely  upon  their  primary  con- 
tentions. It  asserts  the  legal  proposition  that 
one  proprietor  cannot  divert  a  natnral  water 
way  so  that  Its  waters  shall  be  discharged 
nprai  his  neighbor — a  proposition  which,  we 
regard  as  clearly  correct,  and  which  was 
probably  so  r^rded  by  the  learned  trial 
Judge.  Doubtless  the  trial  court  refused  the 
request  for  the  reason  that  It  stated  the  law 
to  be  that  in  case  of  such  diversion  of  the 
water  way  the  defendant  would  have  the 
right  to  obstruct  it,  even  if  in  so  doing  be 
''would  obstruct  waters  upon  bis  land  that 
naturally  flowed  In  that  direction,"  since  It 
was  the  fqilnlon  of  the  court,  as  shown  by  his 
instructions  to  the  Jury  In  that  regard,  that 
the  defendant's  right  in  such  case  would  be 
limited  to  obstructing  and  preventing  the 
flow  of  the  excess  waters.  We  cannot  agree 
with  this  view,  as  applied  to  the  facts  of  this 
case.  The  main  controversy  In  the  case  was 
over  the  course  and  disposition  of  the  waters 
flowing  from  Behan's  lands  upon  the  south 
after  they  reached  the  divide  upon  plaintiff's 
lands.  There  was  no  dispute  that  the  waters 
which  fell  upon  plaintiff's  lands  east  of  the 
divide  flowed  easterly  somewhere  upon  the 
lands  of  defendant,  and  no  complaint  had 
ever  bera  made  of  such  flowaga  But  defend- 
ant claimed,  and  the  request  proceeds  upon 
that  theory,  that  the  plaintiff,  by  means  of 
batft-furrows  or  other  artlflcial  means,  di- 
verted all  of  the  waters  theretofore  flowing 
from  the  south  through  a  natural  water  way, 
and  none  of  which  had  previously  come  upon 
his  lands,  and  cast  them  all  upon  his  lands. 
If  the  waters  from  the  south  were  by  the 
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wrongful  act  of  the  plaintiff  luln^ed  with  the 
waters  tnm  the  east,  he  la  not  In  a  position 
to  complain  because  the  defendant.  In  pro- 
tecting himself  against  the  water  unlawfully 
cast  upon  him.  necessarily  obstructed  waters 
which  otherwise  It  was  his  duty  to  receive. 
Manifestly  the  defendant  could  not  distin- 
guish between  and  separate  the  waters  from 
the  south  and  east,  and  dam  only  against  the 
waters  from  the  south,  unless  he  went  upon 
the  lands  of  plaintiff  at  the  risk  of  resist- 
ance and  breach  of  the  peace,  which.  In  our 
opinion,  no  legal  duty  required  of  him.  In 
Leldleln  v.  Meyer.  95  Mich.  5S6.  56  N.  W. 
367.  after  calling  attention  to  the  fact  that 
"there  is  no  evidence  that  plaintiff  turned 
upon  the  defendant's  land  any  more  than  the 
natural  flow  of  water,"  the  court  said:  "We 
need  not  ref«*  to  the  decisions  of  other 
courts,  where  there  Is  great  conflict  of  au- 
thority as  to  the  rights  of  the  flowage  of  wa- 
ter from  the  tg^per  estate  over  the  lower.  It 
Is  the  settled  law  of  this  state  that  the  nat- 
ural flowage  of  water  from  the  upper  eetatf> 
la  a  natural  servitude  which  the  owner  of  the 
lower  estate  must  bear.  Boyd  v.  Conklln,  64 
Mich.  583.  20  N.  W.  505,  62  Am.  Rep.  831. 
In  that  case  Mr.  Justice  Campbell  ably  and 
exhaustively  discussed  both  the  principle  and 
the  authorities,  and  arrived  at  the  conclu- 
sion that  'the  adjoining  owners  owe  mutual 
duties — the  one  tt>  receive  the  natural  flow, 
and  the  other  not  to  injuriously  change  ItH 
conditions.'  The  facts  in  that  case  are  sim- 
ilar to  those  in  the  present  case.  We  are  io 
entire  accord  with  the  rule  there  laid  down, 
which  seems  to  us  to  be  founded  in  good 
sense  and  reason.  •  •  •  Th^e  is  nothing 
to  indicate  that  the  plaintiff  baa  increased 
the  natural  flowage  of  water,  or  has  In  any 
maimer  changed  its  condition  to  the  detri- 
ment of  the  defendant"  In  Horton  v.  Sulli- 
van, 07  Micb.  282,  56  N.  W.  552,  It  Is  said: 
"The  circuit  Judge  carefully  guarded  the  de- 
fendant's rlghte  in  the  admission  of  evidence 
and  in  his  Instructions  to  the  Jury.  He  very 
clearly  Instructed  the  Jury  that  plaintiff  liad 
no  right  to  construct  and  maintain  open 
ditches  and  drains  which  would  collect  the 
water  from  his  premises,  ponds,  sag  holes, 
or  pools,  and  cast  It  in  unusual  quantities 
upon  defendant's  land,  and,  if  they  should 
Qnd  he  had  done  so,  that  he  could  not  re- 
cover." In  Finkbinder  v.  Ernst  1^  Mich. 
585,  85  N.  W.  1127,  the  court  say;  "There 
was  some  testimony  given  that  Hotrum,  in 
plowing  and  cultivating  his  fields,  left  an 
embankment  or  furrow  which  caused  the  wa- 
ters to  be  turned  from  and  across  plalntlfTa 
lands,  and  turned  them  In  the  direction  of 
defendant's.  The  court  charged  the  Jury 
upon  that  subject,  as  follows:  'If  you  find 
from  the  evidence  that  in  process  of  time 
those  water  channels  were  changed;  that, 
by  reason  of  the  natural  and  ordinary  hus- 
bandry and  tillage  of  the  lands,  the  surface 
waters  had  changed  their  course^  and  that 
where  this  dam  is  erected,  the  waters  tzom 
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tbe  lands  of  the  plaintiff  naturally  flowed 
orer  and  spread  npon  tlie  lower  lands  of  tiie 
defendant;  and  that  this  flowage  Is  not  dne 
to  any  other  artificial  means  than  ordinary 
husbandry  and  to  natural  causes— thai  the 
defendant  would  have  no  right  to  obstruct 
the  flowage  of  those  waters,  ev&i  though  tbe 
flowage  had  existed  only  for  a  few  years.* 
We  thlnic  this  was  «rror.  The  claim  made 
by  the  defendant  was  that  all  these  waters 
had  from  time  Immemorial  flowed  across  the 
lands  of  the  plaintiff;  that  none  of  them 
flowed  across  defendant's  land  until  Hotmm 
had,  by  cultivation,  made  an  embankment 
which  prevented  the  waters  from  flowing 
across  plalDtlfTs  land,  and  precipitated  them 
upon  defendant's  lands;  and  that,  in  view 
of  that,  he  bad  a  right  to  erect  his  dam  to 
ke^  tbe  waters  from  flooding  his  land.  We 
know  of  no  rule  that  would  allow  one  to  gath- 
er even  surface  watw  Into  one  channel,  and 
precipitate  It  even  upon  lower  lands,  to  the 
damage  of  those  lands."  In  the  case  of  Com- 
missioner T.  Sperling,  120  Mich.  498,  79  N. 
W.  693,  the  rights  and  duties  of  the  parties 
were  fixed  by  statute.  In  Cranson  t.  Snyder 
(Mich.)  100  N.  W.  674,  complainant  had  three 
tile  drains  extending  from  his  land  Into  that 
of  defendant  Up  to  1895  two  of  these  drains 
w«re  ccmstructed  with  tbree-lncb  tile.  In 
1895  complainant  replaced  the  one  with  four- 
inch  tile,  and  in  1896  he  replaced  the  other 
with  slx-tnch  tile.  In  1902  defendant  closed 
up  the  mouths  of  all  three  of  the  drains,  and 
the  complainant  filed  his  bill  to  restrain  tbe 
maintenance  of  the  obstruction.  Tbe  circuit 
judge  dismissed  the  bill  as  to  the  two  drains 
relald  with  larger  tile,  saying:  "It  follows, 
therefor^  tfaa^  as  to  drains  Noa.  2  and  8,  the 
claims  of  the  complainant  cannot  be  sus- 
tained; that  ta  removing  the  old  tile,  of 
three  Inches  In  size,  and  substituting  or  pla- 
cing tbereon  a  fonr  and  a  six  inch  tile,  he 
exceeded  bis  own  rights;  and,  if  the  defend- 
ant embanked  upon  bis  own  land  against  this 
increased  flowage,  he  did  that  of  which  the 
complainant  cannot  cmnplain  untl]  tbe  rights 
of  the  parties  are  placed  in  statu  quo."  The 
decree  was  affirmed  in  this  court,  and  Mr. 
Justice  Grant,  delivering  tbe  opinion  of  the 
court,  said:  "Manifestly  a  four-Inch  and  a 
sis-Inch  tile  will  carry  more  water  and  carry 
it  more  rapidly  than  a  round  three-inch  or 
horseshoe  tile.  It  is  conceded  that  the  pur- 
pose of  putting  In  the  larger  tile  was  to  carry 
tbe  water  off  more  rapidly,  and  that  It  ac- 
complishes the  purpose.  We  think  it  is  clear, 
from  the  cases  above  dted,  that  tbe  owner  of 
a  dominant  estate  has  not  tbe  right  to  collect 
the  water  upon  bis  land  by  means  of  drains 
or  ditches,  and  empty  it  in  a  body  upon  tbe 
servient  estate.  Complainant,  therefore,  In 
doing  this,  exceeded  his  right  acquired  by 
prescription,  and  bis  right  to  drainage  In  the 
usual  course  of  good  husbandry."  The  rule 
as  between  adjoining  owners,  under  our  de- 
dslons,  is  one  of  mutual  rights  and  duties. 
It  ^tects  alike  the  servloit  and  the  dom- 


inant tenements.  Tbe  bolder  of  the  dmnlnaxit 
estate  cannot  vtolate  the  rule  In  a  substan- 
tia] degree  in  so  far  as  It  protects  tbe  bolder 
of  the  serrtoit  estate,  and  thm  Invoke  Its 
aid  in  80  far  as  It  protects  bim.  But  it  Is 
contended  by  counsel  for  plaintiff  that  such  m 
defense  was  not  open  to  the  defendant,  be- 
cause not  within  the  pleadings,  and.  If  It  was,, 
no  damages  were  shown  from  the  excess  of 
waters.  We  think  the  defense  was  competent 
under  tbe  general  Issue,  without  special  no- 
tice. The  plaintiff  claimed  that  defendant 
obstructed  either  a  natural  water  way,  or  tt 
water  way  gained  by  prescription  or  adverse 
user.  It  was  certainly  competmt  to  show, 
undo*  tbe  general  Issue,  that  the  defendant 
did  not  obstruct  such  a  water  way,  but  only 
obstructed  a  water  way  caused  by  the  un- 
lawful act  of  the  plaintiff.  If  it  was  neces- 
sary to  prove  that  tbe  excess  of  water  was 
an  injury  to  defendant,  such  damage  was 
abundantly  shown  by  tbe  testimony  of  the 
plaintiff  himself,  who  testlfled  as  to  a  con- 
versation with  Behan  about  removing  the 
dam  which  bad  diverted  these  waters  to  tbe 
west:  "I  told  him  be  was  doing  a  lot  of  dam- 
age to  me,  and  more  to  Patrick  Hogan,  be- 
cause it  ran  over  through  his  lands  more 
than  on  mine," 

2.  One  Byron  Brayton,  a  witness  for  de- 
fendant, who  was  highway  commissioner,  tes- 
tlfled that  in  April.  189S,  be  beard  the  fol- 
lowing conversation  betwe^  O'Connor  and 
Hogan:  "At  tbe  time  O'Connor  and  Hosan 
were  there,  end  Hogan  would  not  help  dean 
it  out  O'Connor  stated  that,  if  the  water  was 
turned  onto  bim,  he  would  turn  It  <»ito  Ho- 
gan. Hogan  said,  'Don't  you  know  the  water 
always  went  west?*  and  O'Connor  said  it 
didn't  make  any  dlffoence  If  it  always  did — 
*If  you  turn  it  onto  me,  I  will  turn  It  onto- 
you.'"  On  cross-examination  the  following 
occurred:  "I  tblnfc  Mr.  Hogan  was  patb- 
master  tbe  time  we  were  having  this  contro- 
versy about  the  ditch  along  tbe  highway.  1 
went  tbere  In  tbe  interest  of  Hr.  Behan,  he- 
cense  It  was  ba<ftlng  the  water  onto  bis  land. 
There  was  no  complaint  that  It  hurt  tbe  high- 
way. Uogan  nor  O'Connor  were  not  there  at 
tbe  time  I  opened  the  dam  along  the  high- 
way. There  was  no  water  there  at  tbe  time. 
It  was  dry.  I  think  tbe  complaint  was  made 
In  the  name  of  the  supervisor  against  Mr. 
O'Connor.  I  didn't  sue  It  out  I  came  down 
to  see  Mr.  Hawley,  prosecuting  attorney, 
about  it  I  didn't  attend  tbe  case.  I  was 
there  at  tbe  time  tbe  case  was  settled.  Tbe 
supervisor  was  there  attending  at  the  time  I 
was  there.  I  was  tbeee  at  the  trial,  and  was 
there  at  tbe  time  they  settled  It  Q.  Now, 
witness,  how  much  did  they  settle  for?  A. 
Tbe  township  got  a  Judgment  against  him 
for  $25.  Q.  What  did  they  settle  for? 
Wasn't  there  an  agreement  drawn  up  there 
in  your  presence?  Mr.  Hawl^:  I  object  to- 
tbls  testimony  as  immaterial  as  bearing  npon 
the  question  at  Issue  In  this  case.  Hr.  EIUs; 
I  want  to  show  that  tbere  was  a  settlmoit.. 
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under  his  own  erldence,  ai  bearing  upon  tbe 
qoestloii  of  whether  Mr.  O'Connor  told  Mr. 
Bogan  In  his  presoice  there  that,  If  be  took 
tiut  oat,  that  It  didn't  make  any  difference 
wMcb  way  It  ran— be  was  going  to  make  it 
roD  east  and  over  him;  that  there  was  an 
igreenmit  made  there,  and  read  over  In  bis 
presence,  that  the  water  sboold  run  east  over 
tbe  natural  course,  and  mn  ot^  across  Mr. 
Eogan.  The  question  gives  it  bearing  upon 
bis  credlblli^,  and  as  to  whether  or  not  there 
was  any  such  talk  as  he  says.  The  Court: 
I  think,  upon  the  question  of  credibility,  It 
may  be  received  for  that  purpose.  If  Mr. 
H<^n  did  not  take  part  in  It,  it  could  not 
be  considered  binding  upon  btm.  Mr.  Haw- 
ley:  An  exception.  Q.  Wasn't  this  agree- 
ment read  over  in  your  presence,  as  follows? 

"This  Judgment  Is  this  day  satisfied  by 
James  O'Connor  paying  the  costs  of  this  suit 
and  ttti  dollars  damages  to  the  Township  of 
North  Plains,  he  agreeing  to  keep  a  certain 
dltcb  on  the  south  side  of  section  fifteen  open 
as  it  now  is,  allowing  snrface  water  to  flow 
In  tbe  natural  channel,  nearly  north,  thence 
nearly  east  across  Patrick  Hogan's  farm. 

"  ISIgned]         James  X  O'Connor. 

mark. 
"'Jas.  r.  Dalzell.' 
A.  Vo,  sir.  Q.  Yon  heard  tbe  settlement? 
A.  Yes,  sir.  Q.  Yon  knew  how  much  was 
paid?  A.  Yes,  sir.  Q.  Didnt  you  hear  tbe 
agreonent  that  It  was  to  be  kept  open,  and 
tbat  the  wAter  be  allowed  to  run  over  Mr. 
Hosan's  land?  A.  That  was  all  the  suit  was 
broDght  for — was  to  open  this  under  the 
fence.  Q.  Wasn't  Mr.  Cnsick  a  member  of 
tbe  board?  A.  Yes,  wSr;  and  be  owns  the 
farm  ^gbt  west  of  it**  Mr.  Cusick  was  also 
asked  about  this  same  matter,  and  Mr.  Ses- 
aiooa,  the  supervisor;  and  after  defendant 
rested,  plaintiff  and  a  member  of  tbe  board 
testified  that  the  receipt  was  read  over  in  the 
presence  of  Drayton,  and  tbat  he  must  have 
ODderstood  it.  At  the  close  of  the  case  by 
plaintiff,  tbe  following  occurred:  "^To  fur- 
ther maintain  the  Issue,  the  plaintiff  offered 
in  evidence  memorandum  of  agreement  made 
between  the  township  board  and  James 
O'Connor,  stating  tbat  be  offered  it  as  bear- 
ing upon  the  credibility  of  Casidt's  and  Bray- 
ton's  evidence;  tending  to  show  tbat  Brayton 
claimed  tbat  he  did  not  know  where  tbe  wa- 
ter flowed  at  that  time,  and  his  story— what 
be  claimed  was  said  In  his  presence  by  O'Con- 
nor and  Hogan  as  to  what  he  would  do  about 
the  water — was  not  true.  Also  offered  In 
evidence  the  Judgment  simply  to  fix  tbe  date 
as  to  the  transaction.  The  court  said  that 
the  papCTS  were  not  admissible  as  binding 
Patrick  SogBn  In  any  manner,  but  thought 
tbat  tbe  paper  might  be  received  as  bearing 
npDD  the  credibility  of  witness  Brayton,  to 
which  ruling  the  attorney  for  the  defendant 
excepted.  Therenpon  the  paper  was  read  In 
eridence."  Zt  Is  manifest  that  the  contents  of 
this  receipt  conld  not  bat  be  extremely  preju- 


dicial to  the  defendant,  as  ctmv^lng  to  the 
Jury  tbe  Judgment  of  the  townahip  board  that 
tbe  natural  water  way  was  easterly  over  the 
lands  of  defendant  While  this  alone  would 
not  afford  sufficient  ground  for  rejecting  the 
offer,  It  Justified  careful  scrutiny  and  great 
caution.  The  town  board  had  nothing  to  do 
with  determining  the  natural  channel  In  this 
case,  as  between  Hogan  and  O'Connor.  Ho- 
gan was  not  present,  and  his  rights  could  not 
be  affected  by  anything  the  board  and  O'Con- 
nor agreed  upon.  We  do  not  think  tbat  the 
circumstances  required  a  statement  from 
Drayton  of  what  he  had  beard  O'Connor  say 
some  weeks  before^  and  therefore  that  his  si- 
lence was  not  an  Impeachmokt  of  tbe  truth  of 
bis  narration. 

8.  If  error  was  committed  by  overruling 
the  question  to  the  witness  Beebe.  It  was 
afterwards  cured  by  permitting  the  same 
question  to  be  put  to  aeveral  other  witnesses ; 
and.  If  defendant  desired  Beebe's  testimony 
on  this  polDt,  he  should  have  recalled  him. 

4.  Defendant's  sixth  request  to  charge  was 
as  follows:  "Sixth.  The  undisputed  testi- 
mony in  this  cause  shows  that  from  tbe 
spring  of  18S9  to  and  until  tbe  spring  of 
1893  the  Behan  waters  flowed  west  in  a 
ditch  ccmstructed  by  the  plaintiff  In  the 
spring  of  1888,  al<»ig  tbe  highway,  and  from 
thence  was  cast  upon  Cnslck's  lands  to  tbe 
west;  and  I  charge  you  that  this  period  of 
time  must  be  deducted  from  the  fifteen  years 
required  to  gain  a  prescriptive  right,  and  con- 
stituted an  interruption  of  tbe  statute  of  11m- 
itatloQS,  and,  unless  you  find  that  the  requi- 
site period  of  fifteen  years  bad  already  run 
prior  to  the  digging  of  this  drain  along  Qie 
highway  Id  1889.  then  the  plaintiff  had  never 
acquired  any  prescriptive  ri^t  to  have  the 
Behan  water  flow  upon  defoidanlfa  lands." 
The  court  did  not  err  tu  refusing  this  request, 
for  the  reason  that  the  testimony  was  not  on- 
disputed  as  to  the  facts  stated  In  it  1^  re- 
quest implies  thst  all  of  the  Behan  waters 
flowed  west  through  the  ditch  along  the  high- 
way firom  the  spring  of  1888  to  the  spring  of 
1883.  There  was  evidence  that  a  portion  of 
these  waters,  at  least  during  tbe  period  mea- 
tlonedt  flowed  In  what  plaintiff  claimed  was 
the  natural  water  way  onto  defendant's 
lands. 

6.  A  motion  for  a  new  trial  was  made,  stat- 
ing several  grounds.  The  only  ground  relied 
upon  here  la  that  Mr.  Ellis,  tbe  attorney  for 
plaintiff,  went  to  the  premises  in  qneatlon  a 
short  time  In  advance  of  the  Jury,  in  viola- 
tion of  a  stipulation  that  the  Jury  alone 
should  visit  and  view  the  premises.  After 
the  view  by  the  Jury.  Mr.  Ellis  was  sworn  as 
a  witness,  and  the  following  occurred:  "He 
further  testified  on  cross-examination  that 
he  was  on  the  premises  tbe  day  tbat  tbe  Jury 
were  there  at  the  last  trtal*  but  did  not  go 
nor  come  with  the  Jury,  nor  see  them,  nor 
converse  with  any  of  them  while  th^  were 
on  tbe  premises,  and  was  not  where  tbey  saw 
him ;  that  he  had  no  talk  with  the  Jury,  cue 
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waj  nor  the  other,  and,  w  far  as  he  knev, 
none  of  them  knew  he  was  there  or  had  been 
there;  and  thereupon  the  court  said,  *Is  it 
claimed  that  Mr.  Bills  Interfered  In  any  man- 
ner with  the  Jory,  or  that  th^  saw  him  or 
had  anything  to  do  with  blm?'  And  the  at- 
torney for  the  defendant  answered,  'No;  no- 
body claims  that  he  had  anything  to  do  with 
the  Jnry,  or  inflnenced  them  in  any  way.* " 
There  is  no  merit  In  this  point  and  we  pass 
it  without  further  discussion. 

For  the  oTorB  above  pointed  ont,  the  Judg- 
ment is  reversed,  and  a  new  trial  granted. 


WOOD  v.  O'GALLAOHAN  «t  aL 

(Supreme  Court  of  Mlchifan.   June  29,  1005.) 

AooouNT  Stated— Aoiioif—lHBTBUonoiTB. 

Where  plaintiff  claimed  that  defendants 
had  agreed  to  make  good  to  plaintiff  the  loss 
sustained  by  him  owing  to  bis  having  sold  cer- 
tain corporate  stock  for  less  than  he  gave  for 
it,  and  defendants  denied  any  such  agreement, 
and  plaintiff  testified  that  uie  amount  of  his 
loss  had  not  been  figured  up,  but  the  theory 
of  bis  case  was  that  defendants  knew  the  cost 
«f  the  stock  and  the  selUog  price,  and  the  court 
Instructed  on  such  Issue,  an  Instruction  that 
for  plaintiff  to  recover  it  must  not  only  appear 
that  the  contract  was  made,  but  that  the  de- 
(oidants  understood  the  amount  for  whi<di  they 
were  to  give  their  note,  was  not  erroneous  as 
conveyfi^  to  the  jnry  the  idea  that  to  create 
an  account  stated  tbe  parties  must  have  agreed 
on  the  anunint  represented  by  figures. 

Shror  to  Circuit  Conr^  Dickinson  Oonnty; 
Soha  W.  Stone,  Judge. 

Action  by  John  B.  Wood  against  John 
O'Oallagban  axid  another.  Judgrauit  in  fa- 
vor of  defendants,  and  plaintiff  btlngB  error. 
Affirmed. 

Argued  bef  m  M OOBB,  a  and  OBAKT, 
BLAIB.  MONTGOMBBT.  and  OSTBAN- 
DER,  JJ. 

H.  O.  Young,  for  appellant.  B.  O.  Flannl- 
gan,  fw  appellees. 

MONTOOMERT,  J.    BefOre  and  during 

the  summer  and  fall  of  1890,  the  Lalng  Lnm- 
ber  Company,  a  corporation,  was  conducting 
a  general  lumbering  business  at  Sagola,  in 
the  county  of  Dickinson,  Mich.  The  com- 
pany was  capitalized  at  f60,000,  and  Its  en- 
tire stock  was  owned  by  W.  S.  Lalng.  John 
Pe^ns,  Mr.  Wood,  and  the  defendants.  The 
company  was  organized  by  Mr.  Lalng  and 
the  defendants,  who  subscribed  for  the  en- 
tire stock.  Mr.  Perkins  acquired  his  stock 
by  purchase  from  the  defendants.  Mr.  Wood 
purchased  his  stock  in  part  from  Mr.  liSing, 
and  in  part  from  Mr.  O'Callaghan.  During 
the  summer  and  fall  of  1880  the  company 
was  "pretty  hard  up."  It  was  Indebted  to 
the  First  National  Bank,  of  Iron  Mountain, 
Mich.,  of  which  Mr.  Wood  was  president,  and 
Mr.  Laing  and  Mr.  Perkins  were  directors, 
for  money  loaned;  It  could  not  meet  the 
payments  on  Its  stumpage  contracts  as  they 
matured;  it  had  no  available  funds;  its  stock 


was  full  paid,  and  ofmpaiH  |4,000>  and  was 
not  subject  to  assessment  It  was  desired 
by  tbe  stockholders  that  a  shift  of  some 
kind  should  be  made  to  relieve  the  situation, 
and,  at  Mr.  Wood's  request  Mr.  O'Callaghan 
opened  negotiatlona  with  a  party  of  gentle- 
men, called  in  the  record  the  "Wlttenbergs," 
which  culminated  about  December  17th  in 
a  transfer  to  the  Wlttenbergs  of  the  stock 
of  the  company  theretof(M«  owned  by  Mr. 
Lslng,  Mr.  Perkins,  and  Mr.  Wood,  except 
36  shares  which  went  to  the  defeudante  In 
order  to  make  their  holdings  In  the  com(>any 
equal  to  the  Wlttenbergs,  and  the  taking 
over  by  the  Wlttenbergs  of  the  $25,000  loan 
of  Mr.  Wood's  bank  to  the  Laing  Lumber 
Company.  The  price  which  the  Wltten- 
bergs paid  for  Mr.  Wood's  stock  was  less 
than  the  same  stock  cost  Mr,  Wood,  and 
his  claim  in  this  suit  Is  that  the  defend- 
ants, who  continued  In  the  company,  prom- 
ised they  would  make  him  good  In  a  year 
from  that  date  fw  tbe  difference  between 
the  cost  of  the  stock  to  him  and  the  selling 
price  of  the  stock  to  the 'Wlttenbergs,  and 
would  give  blm  a  note  for  the  amount  of 
such  difference,  payable  In  one  year,  with  7 
per  cent  interest  This  claim  was  denied 
In  every  particular  by  the  defendants,  and 
so  tbe  controversy  went  to  tbe  Jury,  who 
found  fw  tbe  defendants.  The  plaintiff 
brings  error,  ailing  as  a  single  ground  that 
the  circuit  Judge  erred  In  charging  the  Jury 
that  "In  order  for  the  plaintiff  to  recover  It 
must  not  only  appear  that  the  contract  was 
made,  but  that  the  defendants,  O'Callaghan 
and  Flanagan,  understood  the  amount  for 
which  they  were  to  give  their  note.*' 

That  the  precise  point  may  be  understood, 
it  should  be  stated  that  the  declarati<Ki  con- 
tained no  special  count  and  It  appears  to 
be  conceded  that  the  plaintiff,  if  entitled  to 
recover  at  all,  was  restricted  to  the  count  on 
an  account  stated.  It  is  assumed  that  the 
language  of  the  charge  excepted  to  conveyed 
to  the  Jury  the  thought  that  before  there 
could  be  an  account  stated,  the  parties  must 
have  agreed  upon  the  amount  thereof  rep- 
resented by  figures,  and  It  Is  ctrntended  that 
this  was  an  error;  that  It  Is  sufflclent  to 
constitute  an  account  stated  -if  the  Items 
constituting  the  account  are  settied  upon  so 
that  nothing  remains  but  a  mere  matter  of 
computation.  If  we  acc€i>t  this  as  stating 
the  correct  rule — and  it  Is  not  questioned  by 
defendants*  counsel — we  are  convinced  that 
the  language  employed  by  the  circuit  Judge, 
when  read  in  connection  with  other  portions 
of  the  charge,  and  when  applied  to  tbe  facts 
In  the  case,  could  not  have  been  Intended  as 
laying  down  a  different  rule,  nor  could  It 
have  been  so  understood  by  the  Jury.  An 
examination  of  the  record  shows  that  there 
was  no  claim  made  by  any  one  In  the  case 
that  the  figures  were  agreed  upon  by  the 
parties.  Tlie  plaintiff  himself  testified  that 
the  amount  was  not  figured  up,  but  the 
theoiy  ot  his  case  vras  that  defendants  knew 
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the  cost  of  the  Btock  to  him  and  tbe  price 
paid  b7  tbe  Wlttenbergs,  and  agreed  to 
gire  tb^  note  for  tbe  difference.  The  de- 
fCDdants,  on  tbe  otfaw  hand,  denied  having 
made  tbe  agreem«it  to  save  plaintiff  from 
losa,  and  also  denied  having  had  knowledge 
u  to  what  i^aintiff  paid  for  his  ato<^  TiM 
eaae  was  permitted  to  go  to  the  jurj,  which 
would  not  have  been  permitted  had  tbe  dr- 
enlt  Jndge  intended  the  language  quoted  as 
coi»tmed  b7  plaintiff's  connael.  Tbl>  lan< 
goage  sboold  be  constmed  In  connection  with 
and  as  having  reference  to  the  controverted 
question  submitted  to  the  jory.  As  so  con- 
itroed,  it  Is  clear  that  the  Jury  would  nn- 
deratand  that  what  was  required  was  that 
tiie  detaidanta  must  before  they  could  be 
charged  as  i^xm  an  account  stated,  have  had 
knowledge  at  the  facta  which  fixed,  or  would 
mable  them  to  fix,  a  definite  amount  The 
following  extracts  from  tbe  charge  show 
tbat  the  view  of  the  drcult  judge  was  made 
dear  to  tbe  Jury:  "The  plaintlfl  claims,  as 
I  understand  ft,  that  tills  sum  is  due  hbn  by 
reason  of  an  agreement  which  be  claims  was 
made  between  him  and  the  two  defendants, 
In  and  by  whldi  tbey  agreed  to  pay  blm 
tte  loss  wblcb  be  bad  sustained  by  a  sale 
of  bis  capitol  stock  In  the  Lalng  Lumber 
Company  to  tbe  Wlttenbergs,  and  tbat  loss 
was  tbe  dfffermce  'between  what  his  stock 
bad  cost  him  and  the  amount  it  was  sold 
for  to  tbe  Wlttenberga— I  d(ni*t  know  any 
better  name  than  'the  Wtttenbergs';  I  think 
tbe  Jury  win  understand  me.  Now,  that  Is 
the  claim  of  the  plaintlfl,  gentlemen.  Ton 
have  listened  to  the  testimony  In  this  case, 
and  It  Is  for  yon  to  say  whether  such  an 
agreement  and  contract  was  ever  entered 
Into  between  tbe  plaintiff  and  the  defend- 
anta.  On  tiie  me  band,  tbe  plaintiff  as- 
serts tbat  aoeb  an  agreement  was  made; 
ou  the  other  hand,  the  defendanto  deny  that 
sndi  an  agreement  was  ever  made.  In 
order  tor  the  plaintlfl  to  recover  a  verdict 
bore,  yon  must  find  tbat  such  an  agreement 
was  made  between  the  parties;  that  their 
mlnda  met  upon  that  proposition;  that  the 
defendants,  0*CalIaghan  and  Flanagan,  were 
to  pay  Uils  difference,  amounting,  as  the 
plataittff  clahns,  to  $2,465.49  at  that  time, 
aud  that  tbey  were  to  give  him  thdr  prom- 
iBsory  note  doe  In  one  year,  at  7  pw  cent* 
which  the  plaintlfl  says  was  never  i^ven 
or  done,  and  that  no  part  of  It  has  ever 
been  paid.  Now,  gmtlemen.  In  order  for 
tbe  plaintlfl  to  recover,  as  I  said,  It  Is 
necessary  that  you  should  find  this  con- 
tract—this agreement;  it  was  not  in  writ- 
ing; It  was  not  dalmed  to  have  been  in 
writing;  it  is  not  necessary  that  It  should 
bave  been  In  wilting,  but  then  should  have 
been  an  agreement  an  udderstanding,  a 
bargain,  a  contract  In  which  the  minds  of 
the  parties  met,  so  tbat  they  both  undet^ 
stood  Uie  transaction;  or,  If  their  minds  did 
not  meet  that  these  defendants  so  talked 
and  acted  and  c<niducted  themselves  as  to 


lead  the  plaintiff  to  believe  tiiat  they  were 
to  pay  It  Nobody  denies  but  tbat  It  was 
desirable  at  that  time  tbat  the  Wlttenbergs 
ahoold  come  into  the  institution,  the  corpora- 
tion, by  thB  purchase  of  a  quantity  of  this 
stock — we  will  say  one-balf.  That  tbe  evi- 
dence sho^  substantlaUy — they  were  to  be- 
come the  purchase  of  one-half  of  Ibla 
stock.  The  question  Is,  was  there  a  bar- 
gain made  1^  which  these  defendanto  agreed 
to  pay  to  Mr.  Wood,  the  plaintlfl,  this  difler- 
enoe?  That  Is  tbe  question."  Then  follows 
the  language  excepted  to,  and  this  is  fol- 
lowed by  further  Instructions  as  follows:  "If 
you  find  the  plaintiff  «itltled  to  recova>,  you 
will  say  In  what  sum,  and  whatover  sum 
you  find,  you  will  add  interest  to  it  at  6 
per  cent  for  0  years  and  24  days.  The  re- 
covery cannot  exceed  the  amount  claimed 
the  plaintiff— ¥2,465.40.  You  may  look  It 
over,  and  If  you  say  tbat  the  plaintiff  is  at- 
titled  to  recovw  by  a  prqionderance  of  tbe 
evidence,  but  a  smaller  sum  tban  that  you 
will  make  tbe  sum  whatever  it  should  be 
under  the  testlmcmy.  Tboe  is  no  claim  bwe 
on  the  part  at  the  defendants  tor  any  less- 
er sum  In  flgursB.  There  is  a  doilal  that 
any  such  agreemmt  was  made,  and  tbe  fnr- 
I  ther  daim  that  tbey  nev»  knew  the  amount 
i  for  which  a  note  was  to  be  given  even, 
i  They  deny  -Qiat  tbey  ever  agreed  to  give  any 
I  such  note.  Tour  verdict  If  for  the  plaintlfl, 
i  will  be,  *We  find  tat  the  plaintlfl  In  such  a 
sum."*  We  think  these  InstmctlonB  must 
have  been  undmtood  as  presenting  tbe 
question  of  fact  as  to  wblcb  version  was 
truthful— tbat  of  plaintiff  or  tbat  of  de- 
fendants— and  could  not  bave  misled  the 
Jury. 

Judgment  affirmed. 


WARN  V.  cm  or  FLINT  (two  cases). 
(Supreme  Court  of  Michigan.   7une  29,  1905.) 

1.  Action  bt  Administbatob— Pboop  of  Lbt- 

TEBS  OF  AOMTNISTRATIOR— PBOOV  OF  PBE- 
BSNTIHQ  (XaIH  SuBD  ON— ADHISSIBILnr. 
The  declaration  in  an  action  by  an  admin- 
istratrix agaiiut  a  city  alleged  pJalntiirs  ap- 
pointment aa  admlDiBtratrix,  end  her  presenta- 
tion to  the  city  of  her  claim  as  adminlatratrix, 
as  required  by  tbe  city  charter.  Tbe  plea  was 
the  general  inu&  Her  bond  was  ainproved  and 
left  in  tbe  clerVa  office  not  later  than  Febru- 
ary 26th.  and  the  letters  of  admlaiatratlon  were 
delivered  to  her.  Her  claim  was  presented  to 
the  city  clerk  February  26th,  and  to  tbe  coun- 
dl  in  March  following.  Held,  that  evidence  of 
tbe  letters  of  admiDiatration  and  of  the  presen- 
tation of  her  claim  was  admissible  as  against 
the  objections  that  the  letters  were  issued  be- 
fore the  filing  of  the  bond,  and  that  she  was  not 
admlnlatratruc  when  presentinx  her  claim. 

2.  MUNICIPAI.     OOBFOUTIONS  —  DlFIOnvi 

BTBEETa— iNJtmna  —  Evidenox  —  Instbitc- 

TIONS. 

Where,  In  an  action  against  a  dty  for  in- 
Juries  sustained  through  a  defective  street, 
raaintlff  did  not  claim  that  the  city  was  liable 
because  of  tbe  unnatural  accumulation  of  ice, 
but  tbe  city  daimed  that  tba  streets  were  cov- 
ered with  ioe,  that  the  bone  of  the  traveler  in- 
jured waa  amooth-ahod,  and  tliat  because  ef 
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these  conditions  the  accident  happened,  an  in- 
ttnictlon  that  ice  on  streeta,  comins  from  nat* 
nraJ  eatuM;  did  not  create  a  iiabiutr.  and  if 
•uch  lc«  ctOMd  the  accident  there  could  be  no 
recovery,  was  not  prejudicial  to  the  city. 

8.  SAICB  —  NeOLIOBNCB— CONTBIBUTOBT  NEG- 

iiioBNCE— Etidbrcb— QuxmoNs  n>B  3VVT. 
In  an  action  against  a  dtr  tor  Injarlea  to  a 
traveler  through  a  defeetlTC  street,  e^doioe  sz* 

amined.  and  held  that  the  qnestions  of  the  city's 
negligence  and  the  traveler's  contzlbntory  neg- 
ligence were  for  the  jury. 
4.  Conduct  of  GounsbI/— Ixfbofbk  Rehasks 

TO  JUBT— RkPBIH&ND  BT  CotTBT— EFMOT. 
In  an  action  against  a  city  for  injuries  to 
a  traveler  through  a  defective  street,  plaintiff's 
counsel.  In  his  opening,  stated  that  be  would 
not  be  allowed  to  show  that  since  the  accident 
the  street  had  been  dosed  op  and  filled  In  at 
the  place  where  the  aoddent  occurred.  On  ob- 
jection by  opposite  counsel,  the  court  stated 
that  the  counsel  ought  not  to  state  anything  he 
considered  incompetent  to  prore.  Held,  that 
the  conrt^a  leprlmand  was  suffldent,  in  the  ab- 
sence of  a  request  for  inatmctlona  to  the  jury, 
to  prevent  the  granting  of  a  new  trial  for  the 
improper  statement. 

Error  to  Olicntt  Court,  Genesee  Oounty; 
Obarles  H.  Wtsner,  Jodffe. 

Action  b7  Sanh  A.  Warn,  aa  admlnlatrat- 
rix  of  Robert  R.  Warn,  deceased,  against  the 
titf  of  Flint  There  vaa  •  Jndipnent  for 
plaintlffl,  ana  tiotb  partloa  bring  orror.  Af- 
flnnect 

Argued  before  UOOBO,  a  J.;  and  OAB- 
PBNTBR,  McALVAX,  OSTBANDIDR.  and 
HOOKER.  JJ. 

Lee  &  Parker  (De  Vere  Hall,  of  counsel), 
for  ptaintur.  Daniel  Helms  (Black  ft  Bob- 
erta),  of  coansel,  for  defendant 

MOORE,  0.  J.  Mrs.  Warn  Is  the  widow  of 
Robert  R.  Warn,  deceased,  and  administra- 
trix of  his  estate.  It  Is  ber  claim  tbat  her 
husband  came  to  his  death  because  of  the 
defectlre  condition  of  Sixth  street  in  the 
city  of  Flint  She  obtained  a  Judgment 
against  the  city,  bat  not  for  so  large  an 
amount  as  she  thinks  she  ought  to  have. 
Both  parties  have  appealed,  bat  the  plain- 
tiff does  not  ask  any  review  of  ber  assign- 
ments of  error  unleaa  we  think  the  Judgment 
ihould  be  reversed  because  of  the  assign- 
ments of  error  taken  upon  the  part  of  the 
defendant 

Saginaw  street  runs  north  and  south. 
East  of  It  Is  Harrison  street  which  runs  par^ 
allel  to  Saginaw  street  Fifth  and  Sixth 
streets  run  parallel  to  each  other,  and  ran 
from  Saginaw  street  to  Harrison  street 
Mr.  Warn  had  occasion  to  deliver  a  small 
quantity  of  lumber  to  a  new  brewery  build- 
ing on  Harrison  street  between  Fifth  and 
Sixth  streets.  The  iumber  was  In  a  one- 
horse  wagon.  He  went  south  on  Saginaw 
street  to  Sixth  street  thence  east  on  Sixth 
street,  which  was  a  street  running  downhill 
from  a  point  east  of  Saginaw  street  This 
was  In  the  evening.  Mr.  Wani  was  found 
the  following  morning  dead  near  the  bottom 
of  Sixtb  street  where  It  intersects  with  Har- 
rison street   It  was  the  claim  ot  plaintiff 


that  because  of  the  pitch  and  drainage  of 
the  hill,  tbe  street  had  gullied  or  washed 
out  so  that  the  traveled  portion  was  so  nar- 
rowed as  to  become  dangerous;  tbat  there 
were  no  barriers,  and  that  deceased  was  in 
tbe  exercise  of  due  car&  On  the  part  of  the 
city  It  was  claimed,  and  is  claimed  here, 
that  Mr.  Warn  was  familiar  with  this  part 
of  the  dty;  that  he  might  have  gone  a  safe 
way  by  going  on  Fifth  street,  or  some  other 
one  of  the  streets  that  led  from  Saginaw 
to  Harrison  street;  that  then  bad  been  a 
storm  of  Ice  and  sleet  that  covered  the 
streets  generally:  that  Mr.  Warn  was  driving 
a  horse  smooth-shod;  that  before  going  down 
the  hill  he  got  down  from  tbe  wagon,  and 
learned  tbe  condition  of  the  road;  and  that 
It  was  his  own  iFault  If  he  was  hurt  The 
plaintiff  replied  to  this  contention  that  tbe 
borae  was  not  smooth-shod,  and  the  shoes 
takm  from  the  horse  the  morning  when  Mr. 
Warn  was  found  were  introduced  In  evi- 
dence. She  also  denied  that  Mr.  Warn  did 
more  than  examine  the  top  of  the  hill,  and 
say  he  did  not  see  its  condition  at  the 
bottom,  and  could  not  from  whore  It  was 
claimed  he  made  the  examination.  Testi- 
mony was  given  which  tended  to  support 
these  various  contentions.  At  the  request 
of  the  defendant  two  special  questions  were 
submitted  to  the  Jury:  First  Did  Robert  R. 
Warn  examine  Sixth  street  hill  before  going 
down?  Second.  Was  the  acddent  to  Robert 
R.  Warn  on  Sixth  street  hlU  caused  by  the 
ice  on  said  bill?  Tbe  jniy  answered  each 
of  these  questions.  "No." 

The  first  group  of  assignments  of  oror 
relate  to  the  admission  In  evidence  of  the 
letters  of  administration,  and  tbe  presenta- 
tion of  plaintlfTs  claim  to  the  common  coun- 
cil. It  Is  said  the  first  should  not  be  ad- 
mitted because  Issued  before  the  administra- 
tor's bond  was  approved;  and  the  second, 
because  when  presented  Mrs.  Warn  was  not 
administratrix.  The  declaration  Is  brought 
In  tbe  name  of  the  administratrix.  It  re- 
cites: "This  plaintiff  was  duly  appointed 
administratrix  of  his  estate  by  the  xwobate 
court  for  the  said  county  of  Gtenesee,  and 
has  In  her  possession  letters  as  such,  ready 
to  be  produced  and  proved  In  this  case,  and 
after  her  appointment  as  such  administratrix 
she  filed  with  the  clerk  of  said  defendant 
the  notice  required  by  the  charter  of  said 
defendant  a  copy  of  which  notice  Is  hereto 
annexed  and  made  part  of  this  declaration, 
and  within  the  time  required  by  the  charter 
she  filed  with  and  presented  to  the  common 
council  of  said  defendant  a  claim  against 
said  defendant  snd  the  same  was  made  out 
and  filed  pursuant  to  said  charter,  bnt  the 
same  has  never  been  allowed  by  the  satd  de- 
fendant or  Its  common  council,  and  a  copy 
thereof  Is  hereto  attached  and  made  a  part  of 
this  declaration,  and  after  the  filing  of  said 
claim  she  waited  more  than  the  required 
time  before  bringing  this  suit;  and  by  reason 
of  the  premises  a  right  of  action  has  accrued 
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to  tUi  plaintiff  aa  the  admlniatratrlz  of 
tier  said  husband."  The  plea  was  slmplr 
the  gmeral  Isaue.  The  difficnlty  grows  oat 
of  the  want  of  recollection  of  the  clerk  <tf 
the  prohate  court  as  to  when  the  bond  was' 
approTed  and  the  letters  of  administration 
ddlToed.  It  Is  Tory  clear,  howerer,  firom 
tbe  record  that  the  bond  was  approved  and 
left  In  tbe  clerk's  office  not  latw  than  the 
26th  of  Febmary.  1901,  and  the  letters  of 
administration  delivered  to  Mrs.  Warn.  Her 
claim  was  filed  with  the  clMk  of  tbe  common 
cooncO  February  28, 1901,  and  was  flnt  pre- 
«ented  to  the  common  council  early  fn  March. 
Under  these  circumstances,  we  do  not  think 
tbe  Judge  erred  In  admitting  these  exhibits. 

It  is  alleged  as  oTor  that  the  court  charg- 
ed the  jury: ,  "Ice  on  streets  which  comes 
from  rmturai  causes  will  not  create  a  liabil- 
ity, and  if  yon  find  that  the  ice  did  come 
from  natural  causes,  and  was  not  made  to 
flow  and  accumulate  at  the  spot  complained 
of  by  reason  of  the  shape  of  the  roadway 
as  constructed  by  the  city,  and  that  It  was 
the  cause  of  the  accident,  then  the  plaintiff 
cannot  recover."  Counsel  say:  "ThlB  In- 
struction assumed  that  the  Jury  might  find 
that  the  ice  on  this  street  had  accumulated 
In  unnatural  quantities  by  reason  of  de- 
fective con8truction."  We  cannot  agree 
with  counsel.  The  plaintiff  did  not  claim 
eitber  In  the  declaration  or  at  the  trial  that 
the  liabiii^  of  the  city  arose  because  of  the 
unnatural  accumulation  of  Ice,  but  It  was 
tbe  claim  of  the  city  that  the  streets  were 
goierally  covered  with  ice,  that  the  horse 
was  sffiooQi-Bhod,  and  that  because  of  these 
conditions  the  accident  occurred.  It  was  in 
the  intnest  of  the  that  the  charge  was 
Siven. 

Error  Is  assigned  because  a  verdict  was 
□ot  directed  in  favor  of  the  defendant  We 
bare  already  stated  tbe  claims  of  the  re- 
spective parties.  There  was  a  sharp  con- 
flict in  the  testimony.  It  cannot  be  satd,  as 
a  matter  of  law,  that  there  was  no  liability. 

The  record  discloses  the  following:  "The 
following  language  was  used  by  Mr.  Lee. 
one  of  tbe  attorneys  for  plaintiff,  In  his  open- 
ing to  tbe  Jury:  'Since  that  time  and  since 
the  accident,  of  course,  we  cannot  show  It 
to  you — now  since  that  time  it  [meaning  the 
street]  was  first  closed  up,  and  then  filled 
In  there  [meaning  at  the  place  of  the  acci- 
dent].* Mr.  Roberts:  I  object  to  his  making 
that  statement,  as  lie  says  he  cannot  show 
tt  Court:  You  certainly  ought  not  to  state 
anything  to  the  Jury  you  consider  incom- 
petent to  prove.  Mr.  Lee:  I  stated  to  the 
jory  that  it  Is  incompetent  to  prove.  Mr. 
BIa<ft:  An  exception  to  the  statement  of  Mr. 
Lee."  This  Is  all  that  appears  upMi  that 
tabject  In  the  record.  It  Is  said  a  new  trial 
ihonld  be  granted  because  of  this.  The  rec* 
ord  shows  the  case  had  been  tried  before. 
ODunsel  for  plaintiff  say  in  their  brief:  That 
vffoa  the  previona  trial  counsel  for  the  city 
nrged  there  was  no  liability  because  the 


city  had  not  woilced  tbe  stzeet  tot  a  period 
of  10  years,  and  that  the  statement  which 
is  objected  to  grew  out  of  the  supposition 
that  the  same  claim  would  be  made  vpon 
this  trial.  That  counsel  thous^t  it  was  ledt- 
imat^  in  opening  the  case  to  the  Jury,  to 
refer  to  two  facts  In  connection  therewith: 
(1)  That  the  dty  did  perform  acts  which 
recognized  Its  control  over  the  street,  as  by 
closing  It  to  travel,  and  (2)  that  a  view  of  the 
premises  could  not  be  awarded,  and  it  would 
be  improper  for  the  Jurors  to  visit  the  scene, 
because  of  the  changed  conditions,  and  that 
this  was  tbe  only  purpose  of  the  etatem&Dt 
However  the  statement  of  counsel  may  have 
come  about,  the  Judge  at  once  sustained  the 
objection  of  the  attorneys  for  defendant,  and 
told  the  attorney  making  the  statement  he 
ought  not  to  have  made  it  The  Judge  would 
doubtless  have  Instructed  tbe  Jury  further, 
had  he  been  requested,  but  counsel  evidently 
did  not  tliink  tbe  Incident  of  sufficient  Im- 
portance to  request  him  to  do  so.  Under 
these  drcnmstances,  we  do  not  think  a  new 
trial  should  be  ordered  becaose  of  what  vras 
said  by  the  attorney. 

We  have  considered  all  of  defendant* s  as- 
signments of  error. 

Judgment  is  affirmed. 


HARDING  et  al.  v.  AtTDITOR  OENBRAL. 
(Supreme  Court  of  Michigan.   June  29,  1905.) 

1.  Taxation  —  Sales— Deeds—  Misdeschif- 

TION — CORBECno  IT. 

Where  the  record  of  a  tax  sale  shows  a 
valid  sale  of  an  undivided  four-twelfths  inter- 
est in  a  tract  of  land,  an  error  in  the  deed  is- 
sued to  the  purchaser  In  describing  the  tract 
conveyed  as  an  undivided  four-twelfths  of  an 
undivided  elevoi-twelfthB  does  not  vitiate  tbe 
sale,  but  may  and  should  be  corrected  b;  tbe 
Auditor  General. 

[Ed.  Note. — For  cases  In  point,  see  vol  45, 
OenL  Dig.  Taxation,  |  1586.] 

2.  Same  — Duties  or  Pcbchaseb  — Patmeht 
OF  Taxes. 

It  is  the  daty  of  a  purchaser  at  a  tax  sale 
to  pay  the  uopaid  taxes  for  prior  years  and 
taxes  subsequently  levied  on  the  property. 

[Ed.  Note. — ^For  cases  in  point;  see  vol  45, 
Oent  Dig.  Taxation,  1 1469.] 

Mandamus  Vine  Harding  and  otben 
against  tbe  Auditor  Qenwal.   Writ  denied. 

A^ed  before  MOORE,  O.  J.,  and  OAR- 
FBNTEIRt  McALVAT.  GRANT,  and  BLAIR, 
JJ. 

WUkee  &  Stone,  for  relators.  John  E. 
Bird,  Atty.  Gen.,  and  Oharles  W.  McGllI,  for 
respondent 

MOORE,  O.  J.  The  relators  are  the  sole 
legatees  of  Joslah  E.  Harding,  who  In  his 
lifetime  purchased  from  the  state  certain 
lands  for  the  taxes  of  1891,  1892.  1894,  and 
1896.  Later  ejectment  was  brought  to  re- 
cover possession  of  the  lands.  A  Judgment 
in  tbe  ejectment  case  was  rendered  in  favor 
of  tbe  defendant  therein.   Application  was 
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then  made  to  the  Auditor  General  to  hare 
the  amount  paid  tor  tbese  lands  refunded. 
He  denied  tbe  application.  A  writ  of  man- 
darnns  Is  asked  to  compel  him  to  grant  it 

Tbe  relatwB  claim  that,  as  the  deeds  were 
declared  Invalid  In  the  ejectment  suit,  they 
are  entitled  to  have  their  money  returned 
under  the  provlslonB  of  section  8896,  Comp. 
Laws,  citing  Newton  t.  Auditor  General,  131 
Mich.  B48,  81  N.  W.  1030;  Gord  v.  Auditor 
General,  122  Mich.  152,  80  N.  W.  IOCS.  The 
Auditor  General  admits  that  relators  wonld 
be  entitled  to  be  paid  back  the  amount  paid 
for  the  taxes  of  1891.  189^  and  1896  if  these 
woe  the  only  taxes  InvolTed.  but  Inststs 
that  because  of  the  proceedli^cs  In  relation 
to  ttie  tax  of  1892  none  of  them  should  be 
refunded.  In  relation  to  the  tax  of  1882 
the  circuit  Judge  In  the  trial  of  the  eject- 
ment suit  found:  *'I  And  plalntUIfl'  tax  deeds 
for  tbe  year  1892  y<M  because  the  deed  pur- 
ports to  MHiTey  an  undivided  four-twelfths 
of  an  undivided  eleven-twelfths.  An  undi- 
vided one-twelfth  of  the  tract  was  not  re- 
turned delinquent  for  any  taxes.  An  undi- 
vided eleven-twelfths  was  sold,  and  the  de- 
fendanf  s  grantor,  Annie  M.  Miller,  properly 
redeemed  from  said  sale  an  undivided  seven- 
twelfths  of  the  entire  tract  The  Auditor 
General  therefore  bad  no  right  authority,  or 
Jurtsdlction  to  deed  more  than  an  undivided 
four-twelfths  of  the  property.  He  had  un- 
dertake to  deed  an  undivided  four-tw^fths 
of  an  undivided  eleven-twelfths,  thereby  pur- 
porting to  convey  an  apparent  Interest  in 
the  four^tweltths  of  the  seven-twelfths  which 
had  been  redeemed." 

In  bis  answer  the  Auditor  General  says 
of  this  tax:  "The  circuit  Judge  did  not  find 
any  Invalidity  In  the  sale  made  to  Joalah  B. 
Harding  for  taxes  of  1892,  and,  although  tbe 
deed  Issued  by  tbe  Auditor  General  was  tn 
error  in  reciting  that  it  was  for  an  un- 
divided four-twelfths  of  an  undivided  eleven- 
twelfths  of  the  property,  the  sale  Itself  at 
the  county  treasurer's  office  at  the  regular 
county  treasurier's  sale  was  of  an  undivided 
four-twelfths  of  the  property,  seven-twelfths 
having  been  paid  before  sale,  leaving  the 
sale  absolutely  good  as  to  an  undivided  fomv 
twelfths  of  tbe  proper^  in  question.  The 
sale  for  taxes  in  £}mmet  county  In  1892 
Is  an  nnattacked  sale.  The  sale  of  the  un- 
divided four-twelfths  of  the  property  to  Jo- 
slah  E.  Harding  Is  good,  and  the  deed  er- 
roneously issued  does  not  convey  titie,  but 
the  sale  itself  must  be  depended  upon  to 
determine  whether  or  not  the  title  rested  in 
Harding  by  virtue  thereof."  Attached  to 
this  answer  and  made  a  part  thereof  Is 
Exhibit  A,  showing  copy  of  the  tax  record 
covering  the  land  in  question.  This  record 
shows  the  description,  "Undivided  eleven- 
twelfths  of  private  claim  335,"  eto.,  and  in 
column  15  the  Interest  sold  which  was  "four- 
twelfths  entire,"  and  In  column  20  sale  to 
"Joslah  E.  Harding."  The  record  shows  a 
sate  of  an  undivided  four-trrelfths  interest  In 


the  entire  contract  to  Joslah  B.  Harding,  and 
the  sale  must  be  taken  as  the  best  evidence 
of  the  Harding  titie,  but,  if  tbe  deed  was  In 
«Tor — and  it  is  admitted  to  have  been  ao 
'  error  in  deeding  an  undivided  tour-twelfths 
of  an  undivided  eleven-twelfths— such  deed 
should  be  corrected.  The  deed  Is  wrong,  and 
not  for  sale.  Tbe  undivided  four-twelfths  of 
description  was  purchased  at  a  time  when 
such  purchase  gave  absolute  titie  to  the 
lands  purchased,  and  by  the  porcbase  for 
taxes  of  1892  Harding  became  the  owner  of 
the  land  after  the  period  of  redemption  ex- 
pired. The  ejectment  ivoceedings  do  not 
determine  an  invalidity  of  the  taxes  In  any 
case,  and,  although  the  sales  except  for  tRxea 
of  1892  are  held  valid,  tbe  taxes  themselves 
are  good,  and  Harding  most  be  held  to  a 
responsibility  for  payment  of  the  taxes  by 
reason  of  his  ownership  under  his  purchase 
of  tbe  undivided  four-twelftiiB  tm  taxes  of 
1882. 

The  AtbH'ney  General,  in  bis  brief,  con- 
tends that  the  sale  for  the  taxes  for  1882 
was  a  valid  one,  as  shown  by  the  record,  and 
that  the  deed  Issued  to  Mr,  Harding  which 
contained  an  incorrect  desolptlon  of  what  he 
bad  purchased,  is  subject  to  correction;  that 
tbe  Auditor  General  Is  ready  to  correct  It; 
and  that  the  sale  is  not  Invalid.  We  think 
this  position  Is  sustained  by  Kneeland  v. 
Hull,  116  Mich.  66,  74  N.  W.  300,  and  that 
the  deed  should  be  corrected  so  as  to  con- 
tain a  proper  description  of  what  was  sold 
to  Mr.  Harding.  When  Mr.  Harding  became 
a  porchaser  for  the  taxes  of  1882,  It  became 
his  duty  to  pay  tbe  tax  of  1881,  and  any 
taxes  subseqnentiy  levied  thereon.  Tbe  Au- 
ditor Genmd  should  make  tbe  ctHreetion  In- 
dicated. 

^e  writ  Is  dmled,  without  costs  to  elttier 
patty. 


HUNT,  Pros.  Atty.  of  Wayne  County,  v.  RIV- 
ERSIDE G(M>PERATIVE  CLUB  et  aL 

(Supreuie  Oourt  of  Mldilgan.  Jane  2^  IQttL) 

1.  Restbaiitt  op  Tbadb— Uht-awtdl  Coh- 
BiH  ATioN— Statutes. 

Pub  Acts  1889.  p.  408,  No.  256,  I  1,  makes 
it  unlawful  to  contract  not  to  sell  any  com- 
modity below  a  fixed  valoe,  or  to  keep  tbe  price 
of  an  article  at  a  fixed  fi^are,  or  to  settle  the 
price  of  any  article  so  as  to  nreelude  unre- 
stricted competition,  or  to  ccniblne  or  nnite 
any  interest  connected  with  the  sals  of  any 
commodity,  that  its  price  may  Iw  affected.  A 
number  of  master  plombera  engaged  in  bnsi- 
neas  in  a  city  Incorporated  an  association 
known  as  a  "plumbers'  exchange,"  and  there 
was  also  Incorporated  a  club  consisting  of  mas- 
ter plumbers  oelonging  to  the  enhange  and 
wholesale  dealers  in  plumbing  supplies,  com- 
prising all  the  manufacturers  ana  dealers  in 
the  city.  By  the  mies  of  tbe  clnb — which  con- 
stitnted  an  agreement  between  tbe  members — 
tbe  price  of  etipplies  was  to  be  fixed  fay  a  com- 
mittee consisting  of  one  wholesaler  and  one 
master  plumber,  at  which  price  all  dub  mem- 
bers agreed  to  sell  without  discrimioation  to 
members  of  tbe  exctiange,  and  they  reciprocally 
a^eed  to  buy.  It  was  provided  that  the  whole> 
saler  should  sell  only  to  qualified  master  plum- 
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ben,  whose  names  should  be  approved  by  the 
officers,  hot  that  nonmemben  should  be  chanced 
a  ipedfied  percentaxe  more  than  members.  The 
master  plumber  members  agreed  that  ther 
would  not  sell  labor  or  material  belor  the 
fdiedule  fixed  by  the  club.  It  was  agreed  that 
no  work  shonid  be  dcwie  or  material  furnished 
to  any  one  who  tailed  to  satlafactoril;  settle 
with  anj  member,  and  that  In  biddins  for  con- 
ttaeC  work  every  plumber  should  male  his  es- 
timates according  to  the  price  fixed  by  the  club, 
and  add  a  peroeotage  which  was  to  be  paid  to 
the  exchange.  EJach  member  also  agreed  to  sub- 
mit his  eanmate  to  the  clerk  of  the  exchange, 
who  was  also  the  clerk  of  the  club,  and  it  ap- 
peared that  Um  purpose  of  such  sulnaiBSion  was 
to  prevent  competition  and  to  enhance  the 
plumber's  proGL  Eeldt  that  Um  contract  was 
unlawful  under  the  statute,  even  eliminating 
die  prorMon  obligating  the  wholesalers  to  dis- 
erimlnate,  and  the  provision  obligating  master 
phimbera  not  to  sell  labor  and  matenal  below 
a  scheduled  rate,  and  notwithstanding  that  the 
mwiopoly  was  not  complete,  and  that  the  ten- 
dency hM  In  fact  been  not  to  raias  prfega. 
i.  Suae— Suit  to  Khiobgi  Statdtb— Dboebi 
RxacuTiHG  Fbicb  of  Labob. 

On  an  information  in  equity  to  restrain 
defendants  from  carrying  out  a  contract  viola- 
tive of  the  statute,  there  was  no  authority  for 
&  portion  of  the  decree  which  enjoined  defend- 
ants from  fixlns  and  regulating  the  price  of  la- 
bor, where  sucn  fixing  and  regulation  formed 
BO  part  of  an  undertaking  forbidden  by  the 
itatnte. 

8.  Samb— Sun  BY  PBomoDTnra  Anoiim— 

AUTHOKITT— OBJICnOH— WAIVIB. 

Where  a  suit  was  brought  by  the  prosecut- 
ing attorney  of  a  county,  suing  for  the  people 
of  the  state,  to  restrain  defandants  from  violat- 
ing the  statutA  against  etnnblnatioas  in  re- 
straint of  trade,  an  objection  that  he  had  no 
right  so  to  sue  except  m  cases  where  the  law 
was  violated  by  a  domestic  association,  and 
that  ha  had  n<A  proved  his  anthorlty,  wu  of 
no  avail,  where  made  for  the  first  time  on  ap- 
peal 

Appeal  from  dreoit  CJonrt,  Wayne  County, 
In  Chancery;  Flarlna  L.  Biwricft  and  Bobart 
BL  Franr,  JnOgea. 

tnfOTmatlon  In  eqoHy  by  Ormond  V,  Hnnt 
aa  proaecotlnc  attomogr  ot  Wayne  oninty, 
tfalmt  tba  Kiveralde  Gchopeiatlve  OInb  and 
another,  to  restrain  defsndanta  from  further 
vptnatOB  ta  Tfolatton  ot  Pnb.  Axta  ISM,  p. 
409;  No.  281^  1 1.  From  a  decree  In  faror  ot 
rdator,  dtf  endanta  a^eal.  Modified  and  at- 
flrmed. 

Arpied  beCon  MOOBBk  O.  J.,  and  OAB- 
PENTEB,  McAlfVAT,  OBANT.  and  HOOK- 
ER. JJ. 

John  J.  Speed,  for  appellants.  Ormond  F, 
Hont,  Fna.  Atty.,  pro  m. 

CARPBNTER,  J.  Section  1,  Act  No.  2W, 
p.  409,  of  the  Fnbllc  Acta  of  1809,  reads  aa 
fbllows:  "That  a  trust  1b  a  combination  of 
cspltal,  skill  or  arts  by  two  or  more  persons, 
fltiQs,  partnerships,  corporations  or  assocla- 
tlonfl  of  persMis,  or  of  any  two  or  more  of 
them,  for  either,  any  or  all  of  the  following 
purposes:  1.  To  create  or  carry  out  restric- 
tlons  In  trade  or  commerce.  2.  To  limit  or 
reduce  the  production,  or  Increase  or  reduce 
the  price  of,  merchandise  or  any  commodity. 
8.  To  jaevent  competition  in  manufacturing, 
mtklng,  tranaportatlon,  lale  or  pundiase  ot 


merchandise,  produce  or  any  commodity.  4. 
To  fix  any  standard  or  figure,  whereby  Its 
price  to  the  public  or  consnmer  eball  be  In  any 
manner  controlled  or  estaUished,  any  article 
or  commodity  of  merchandise,  produce  or 
commerce  Intended  for  sale,  barter,  use  or 
consumption  In  this  state.  S.  It  shall  here- 
after be  unlawful  for  two  or  more  persons, 
firms,  partnerships,  corporadons  or  aseoda- 
tlona  of  persons,  or  of  any  two  or  more  of 
them,  to  make  or  enter  Into  or  execute  or 
carry  out  any  contracts,  obllgationa  or  agree- 
ments of  any  kind  or  description,  by  which 
they  shall  bind  or  have  botmd  themselves  not 
to  sell,  dispose  of  or  transport  any  article 
or  any  commodity  or  any  article  of  trade,  use. 
merchandise,  commerce  or  consumption  be* 
low  a  common  standard  figure  or  fixed  value, 
or  by  which  they  shall  agree  In  any  manner 
to  keep  the  price  of  such  article,  commodity 
or  tranaportatlon  at  a  fixed  or  graduated 
figure,  or  by  which  they  shall  in  any  manner 
establish  or  settle  the  price  of  any  article, 
commodity  or  transportation  between  them  or 
themselves  and  others,  so  as  to  directly  or 
Indirectly  preclude  a  free  and  unrestricted 
competition  among  theme^Tes,  or  any  pur- 
chasers or  consumers,  In  the  sale  or  trans- 
portation of  any  such  article  or  commodll?, 
or  by  which  they  shall  agree  to  pool,  combine 
or  directly  or  Indirectly  unite  any  Interests 
that  they  may  have  connected  with  the  sale 
or  transportation  of  any  such  article  or  com- 
modity, that  Its  price  might  in  any  manner 
be  affected.  Bvery  such  trust  as  la  defined 
herelD  Is  declared  to  be  unlawful,  against 
public  policy  and  void.** 

Under  the  claim  that  the  purpose  of  the 
organization  of  the  first  two  named  defend- 
ants was  to  violate  the  above-quotsd  sec- 
tion, relator  flle^  this  Information  in  equity 
asking  a  decree  restraining  their  further  op- 
eration. Defendants  answered,  and  the  case 
was  heard  in  the  court  below  on  pleadings 
and  proof.  A  decree  was  granted  In  con- 
formity wlfli  the  prayer  of  ttie  bill.  Defend- 
ants appeal  to  this  court 

Bach  of  said  first  two  named  defendants  IB 
an  unincorporated  association.  The  Master 
Plumbers'  Eixchange  was  organized  In  Janu- 
ary, 1902.  The  Riverside  Co-operative  Club 
was  organized  in  the  following  July.  The 
members  of  the  exchange  are  master  plumb- 
ers doing  business  in  the  city  of  Detroit  and 
its  vicinity.  The  importance  of  that  organ- 
ization Is  shown  by  the  fact  that,  of  the  168 
master  plumbers  doing  business  In  Detroit, 
131 — and  these  "the  most  reputable"  modest- 
ly states  one  of  defendants'  witnesses — are 
members  of  the  exchange.  The  membership 
of  the  Riverside  Club  consists  of  the  master 
plumbers  belonging  to  the  exchange  and  sev- 
en wholesale  dealers  and  manufacturers  in 
plumbers'  supplies.  (These  seven  comprise 
all  the  manufacturers  and  dealers  in  plumb- 
ers* supplies  In  tbe  dty  of  Detroit)  Accord- 
ing to  the  rules  and  regulations  of  tbe 
Rlvemide  Co-operatlTe  Club  (these  rules  and 
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reguIatloiiB  constitute  an  agreement  between 
the  members  of  said  club),  the  price  of 
plumbers*  supplies  1b  to  be  fixed  by  a  com- 
mittee consisting  of  one  wholesaler  and  one 
master  plumber.  At  this  price  the  wholesale 
members  agree  to  sell  without  discrimina- 
tion to  the  master  plumber  members,  and  the 
master  plumber  members  agree  to  buy  their 
entire  supplies,  distributing  their  trade  equi- 
tably, from  the  wholesale  members.  The 
wholesalers  agree  to  sell  only  to  qualified 
master  plumbers  (this  Includes  plumbers  who 
are  not,  as  well  as  those  who  are,  members 
of  the  club)  whose  names  appear  on  a  list 
approved  by  the  officers  of  the  club.  They 
also  agree  to  charge  nonmembers  15  to  30 
per  cent  more  than  members.  The  master 
plumber  members  agree  that  they  wUI  not 
sell  labor  or  material  at  prices  below  those 
fixed  by  a  schedule  approved  by  the  club. 
The  master  plumbers  agree  to  do  no  con- 
tract work  for,  and  the  wholesale  members 
agree  to  famish  no  supplies  to,  one  who  has 
failed  to  make  a  satisfactory  settlement  with 
any  member  of  the  club.  According  to  the 
rules  and  regulations  of  the  Master  Plumb- 
ers' Exchange  each  member  agrees — and  a 
heavy  penalty  Is  provided  for  the  failure  to 
perform  this  agreement — that  in  bidding  for 
contract  work  he  wUI  estimate  materials  ac- 
cording to  the  cost  price  fixed  by  said  River- 
side Club,  and  labor  at  wages  specified  In 
said  rules;  that  he  will  add  to  these  prices 
at  least  30  per  cent  for  plumbers'  and  help- 
ers' time,  add  to  this  total  5  per  cent  to  be 
paid  to  the  exchange,  and  then  add  to  this 
total  at  least  25  per  cent  for  profit.  Each 
member  also  agreed  to  submit  such  estimate 
to  the  clerk  of  the  exchange,  who  was  also 
clerk  of  the  Blverslde  Club.  While  defend- 
ants claim  that  the  object  of  submitting 
these  estimates  was  to  correct  errors  of  com- 
putation, there  was  a  more  Important  object, 
vis.,  to  prevent  competition  and  to  enhance 
the  plumbers'  profit  This  is  shown  by  the 
following  letters  from  the  clerk  to  one  of  tha 
members: 

October  27.  1002.  "I  am  quite  anxious  to 
have  the  estimates  on  that  Fenbertby  In- 
jector Company  Job  thoroughly  examined. 
*  *  *  The  estimates  as  they  now  stand 
seem  to  indicate  that  if  the  Job  had  been 
figured  fairly  by  all  of  the  competitors  on  it 
you  could  Just  as  well  have  secured  It  at  an 
advance  of  from  f250  to  |400  over  the  price 
at  which  yon  did  secure  It  *  *  *  In  this 
?onnectIon  I  may  also  state  that  some  time 
ago  we  compared  the  estimate  of  the  For- 
rester and  Cheney  Job.  Two  of  these  esti- 
mates were  low  and  yours  the  lowest  of  all, 
seemed  to  be  very  low.  We  felt  at  the  time 
these  estimates  were  examined  that  the  cost 
figures  on  the  Job  should  have  been  from 
$100  to  $160  higher  than  your  cost  figure 
whidi  would  have  given  yon  a  profit  of  from 
$120  to  $180  more  than  you  are  now  making 
on  the  Job." 

May  7,  1908.    {Another  letter  from  the 


clerk  to  the  same  member.)  "Referring  again 
to  the  letting  of  that  Ford  Job,  I  beg  to  advise 
you  that  I  am  sure  that  if  I  could  have  told 
Mr.  Harrlgan  that  bis  figure  was  much  too 
low  compared  with  your  figure  and  the  flg- 
nrea  of  Mr.  Dickson  and  Mr.  Ryan,  be  would 
have  'pulled'  his  bid  and  have  let  the  j(A  go 
to  one  of  the  other  three  men." 

There  are  other  agreements  between  the 
members  of  these  two  associations,  but  It 
may  be  said  of  them  that  they  are  either 
Inconsequential,  or  that  they  are  designed  to 
further  the  object  shown  by  the  agreements 
herein  stated.  The  business  of  the  various 
members  was  carried  on  under  thla  agree- 
ment for  more  than  a  year,  w  until  the  flUng 
of  this  bill.  In  December,  lOOS.  Wbm  ttds 
agreement  forbidden  by  the  statute? 

In  determining  the  legality  of  defendant's 
undertaking  it  would  be  confusing, .  rather 
than  helpful,  to  examine  and  determine  ttie 
legality  of  each  specific  agreement  If  it 
may  be  said  that  many  of  th^  agreements, 
considered  by  themselves,  are  legal,  it  may 
also  be  said  (and  this  will  be  made  to  appear 
hereafter)  that  these  agreements  are  merely 
steps  to  effect  the  accomplishment  of  an  il- 
legal object  and  for  that  reason  they  are 
also  illegal  See  Padflc  Factory  Co.  v.  Adler. 
90  Cal.  110.  27  Pac.  36,  20  Am.  St  R^.  102. 
The  legality  of  defendant's  undertaking  Is  to 
be  determined  by  ascertaining  their  central 
and  controlling  object  We  cannot  determine 
this  object  by  looking  at  either  organization 
as  an  entity  apart  from  the  other.  The  two 
organizations  i^e  Intimately  connected — so 
Intimately  that  their  common  clerk  testifies 
that  he  does  not  know  whether  the  fund  de- 
rived from  the  S  per  cent  addlticm  to  con- 
tracts by  master  plumbers,  which  aisregatea 
$8,000,  belongs  to  the  one  or  to  the  other. 
The  two  organizations  co-operate,  and  were 
Intended  to  co-operate.  As  members  of  the 
Riverside  Club  the  plumbors  arrai^  to  pur- 
chase their  supplies.  Under  that  arrange- 
ment each  member  secures  the  same  prices, 
and  prices  more  favorable  than  competing 
nonmembers  can  secure.  As  jnembers  of  the 
Master  Plumbers'  Exchange  these  plumbers 
fix  the  price  at  which  they  will  sell  these  sup- 
plies. It  Is  scarcely  necessary  to  say  that 
this  agreement  restricts,  if  it  does  not  de- 
stroy, competition  betwem  these  members. 
The  advantage  that  this  arrangement  gives 
the  plumber  members  over  the  plumber  non- 
members  is  obvious.  The  latter  must  buy 
their  supplies  either  In  the  local  markets  at 
excessive  prices,  or  abroad  at  a  great  disad- 
vantage. It  is  scarcely  necessary  to  say 
that  this  arrangement  was  designed  to  cre- 
ate, and  tends  to  create,  a  practical,  though 
possibly  incomplete,  monopoly  in  favor  of  the 
plumber  members.  As  members  of  the  Mas- 
ter Plumbers'  Exchange,  the  plumbers  fixed 
the  prices — thereby  restrictiug  competition 
among  themselves — at  which  th^  will  sell 
the  supplies,  of  wtilch  they  had  a  practical 
monopoly.  The  manifest  purpose  of  the  two 
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organlzatlona,  then.  Is  to  give  to  tbe  master 
plumber  members  a  monopoly  of  selling 
plombers'  snppliea  In  tbe  city  of  Detroit,  and 
at  the  same  time  to  restrict  competition 
among  themselves  In  eCfecting  soeh  sales. 

Hnch  stress  Is  placed  on  the  fact  that  on 
December  22,  1903,  the  day  before  this  bill 
iras  filed,  defendant's  trustees,  acting  on  tbe 
advice  of  their  attorney,  abrogated  the  pro- 
vision which  obligated  wholesalers  to  discrim- 
inate against  nonmember  plmnbers,  and  the 
provision  which  obligated  master  plombers 
not  to  sell  labor  and  material  below  a  sched- 
ule rate.  It  la  Insisted  that  with  these  pro- 
Tlslona  eliminated  nothing  objectionable  re- 
malDS.  As  a  matter  of  fact,  tbe  trustees  had, 
under  the  by-laws,  no  authority  to  abrc^te 
these  provisions.  Tbetr  action  In  undertake 
Ing  to  abrogate  them  was  utterly  ineffectual 
until  approved  at  a  meeting  of  defendants' 
members.  This  approval  did  not  take  place 
until  January  6,  19(M^  and  therefore,  at  the 
time  this  suit  was  Instituted,  the  objectlon:< 
able  provisions  were  in  fall  fbrce.  If  the 
public  authorities  had  tbe  right  to  Institute 
this  snlt  and  obtain  a  decree  enjoining  defend- 
ants from  enforcing  those  objectionable  pro- 
visions, it  is  dlfScuIt  to  believe  that  they 
wa«  bound  to  dismiss  their  suit  the  moment 
defradants  eliminated  them  from  their  plan 
of  oiganlzatl<HL  It  may  well  be  said  in  such 
a  case  that  the  public  has  a  right  to  some 
other  security  than  defendants'  statement 
that  they  would  thereafter  desist  from  their 
lU^l  undertaking.  But  we  do  not  base  our 
-decision  upon  that  proposition,  for,  as  I  shall 
endeavor  to  show,  the  elimination  of  these  ob- 
jectionable provisions  did  not  materially 
change  the  character  of  defendant's  under- 
taking. The  master  plumbers,  though  no 
longer  obligated  to  refrain  from  competition 
in  selling  supplies  and  labor,  remained  obli- 
gated to  refrain  from  free  and  nnrestricted 
competition  when  they  Installed  plumbers' 
supplies  on  contracts.  In  other  words,  the 
elimination  of  the  objectionable  provisions 
did  not  restore  freedom  of  competition.  It 
merely  limited  the  field  of  restricted  compe- 
tition. After  the  elimination  of  the  provision 
expressly  obligating  the  wholesalers  to  dis- 
criminate against  nonmemt>ers,  they  still  re- 
mained bound  to  sell  only  to  such  nonmem- 
bers  as  should  be  approved  by  the  Joint  rep- 
resentatives of  the  wholesalers  and  the  mas- 
ter pltmibers,  and  they  also  remained  bound 
to  sell  to  the  master  plumbers  at  prices  fixed 
by  such  Joint  represoitettves. 

It  is  obvious  that  these  remaining  pro- 
visions the  parties  to  the  contract  may,  if 
they  choose,  insure  discrimination  In  favor 
of  the  pliunber  members  against  the  plumber 
nonmembers.  Is  It  the  purpose  of  tbe  parties 
to  use  these  provisions  to  secure  discrimina- 
tions? This  may  be  determined  by  consider- 
ing their  financial  advantages  and  desires. 
Discrimination  Is  certainly  to  their  financial 
advantage.  Only  by  such  discrimination  can 
tbe  plTunber  members  control  the  business  of 


selling  plumbers'  suppllai  In  tbe  dty  ot  De- 
troit By  controlling  that  business,  both  the 
whol«alers  and  their  associates,  the  master 
plumbers,  may  hope  to  increase  tbelr  trade 
and  tbelr  profits.  Do  tbe  parties  desire  dis- 
crimination? If  we  have  not  answered  this 
by  showing  that  discrimination  was  to  their 
financial  advantage  (and  tbe  object  of  tbe 
contract  was  to  secure  financial  advantage  to 
the  parties),  additional  evidence  is  furnished 
by  the  original  provision  requiring  discrim- 
ination. It  is  true  that  by  the  advice  of  their 
counsel  they  have  eliminated  that  provision, 
but  we  may  still,  under  the  circumstances  of 
this  case,  look  to  it  as  evidence  of  their  pur- 
pose. See  Detroit  Salt  Co.  v.  National  Salt 
Co.,  131  Mich.  103,  96  M.  W.  1.  Indeed,  one 
must  be  blind  U  he  does  not  see  that  the  es- 
sential object  of  the  parties  in  o^ianlzlng 
tbe  Riverside  Club  was  to  secure  such  dis- 
crimination. When  tb^  struck  from  their 
rules  the  provision  requiring  discrlminati(m 
they  did  not  change  that  <^Ject  Their  pur- 
pose remained  unchanged.  The  only  effect 
of  eliminating  the  provision  expressly  requir- 
ing discrimination  was  to  make  discrimina- 
tion an  implied,  instead  of  an  expressed,  part 
of  the  contract  We  are  warranted,  there- 
fore, in  declaring  that  the  parties  now  In- 
tend, by  means  of  appropriate  provisions  still 
remaining  in  tbelr  contract,  to  secure  dis- 
crimination. It  should  be  construed  in  ac- 
cordance with  that  intention.  I  conclude, 
therefore,  that  by  the  agreement  between  de- 
fendants they  have  attempted  to  create  a 
monopoly  In  the  business  of  selling  plumbers' 
siq>plles  in  the  city  of  Detroit  and  restricted 
competition  among  themselves. 

It  is  insisted  that  agreements  restricting 
competition  "for  contract  work — that  is  to 
say,  to  work  for  which  work  Is  to  be  done 
and  materials  furnished  for  a  certeln  lump 
sum — are  not  within  the  stetute  of  1899." 
It  is  true  that  a  plumber  who,  under  con- 
tract, installs  his  supplies  In  a  building,  fur- 
nishes the  labor  which  Installs  said  supplies ; 
but  It  Is  also  true  that  by  the  performance  of 
his  contract  the  title  of  such  supplies  passes 
from  him  to  the  owner  or  occupant  of  the 
building.  These  suppU^  are  thus  either  sold 
or  disposed  of.  It  is  unnecessary  to  deter- 
mine whether  or  not  the  statute  prohibits 
contracts  fixing  and  regulating  the  price  of 
labor  employed  In  Instelling  the  supplies  sold, 
for  It  certainly  does  prohibit  contracta  which 
restrict  competition  by  fixing  tbe  price  of  tbe 
supplies  installed;  and  the  statute  was  there- 
fore violated  when  defendants  agreed  to  re- 
strict competition  In  contract  work,  for  the 
effect  and  Intent  of  that  agreement  was  "to 
keep  the  price"  of  their  supplies  "at  a  fixed 
or  graduated  figure,  •  •  •  so  as  to 
*  *  *  preclude  a  free  and  unrestricted 
competition  among  themselves."  Nor  is  the 
agreement  of  the  master  plumbers  unobjec- 
tionable because  it  leaves  some  opportunity 
for  competition  between  them.  They  ha^ 
agreed  "not  to  sell   *   *   *   an  article  of 
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merchandise  •  •  •  below  a  common 
Btaudard  figure  or  fixed  Talue,  *  *  *  so 
as  to  *  »  »  preclude  a  free  and  unre- 
stricted comjKtltlon  among  themselrea" ;  and 
this  the  statute  In  express  terms  forbids. 
Moreover,  this  record  warrants  our  saying 
that  It  Is  the  aim  and  purpose  of  defendants 
fand  this  purpose  may  be  accomplished  by 
their  contract)  to  altogether  abolish  competi- 
tion between  themselves.  But  the  Justifica- 
tion for  enjoining  the  further  prosecution  of 
defendants'  undertaking  does  not  rest  upon 
the  narrow  ground  that  the  agreement  re- 
stricting competition  among  the  master 
plumbers  was  unlawful.  As  heretofore  indi- 
cated, that  rests  upon  the  ground  that  defend- 
ants have  undertaken,  by  means  forbidden  by 
the  statute,  viz.t  by  agreeing  to  keep  the  sell- 
ing price  for  both  wholesale  and  retail  deal- 
ers at  a  fixed  or  graduated  figure,  to  create 
a  monopoly  in  the  business  of  selling  plumb- 
ers' supplies  In  the  dty  of  Detroit,  and  to  se- 
cure to  ttaemaelTes  the  profits  of  that  monop- 
oly. 

Defendants'  testimony  tends  to  prove  that, 
Instead  of  raising,  they  have  lowered  prices. 
It  is  our  duty  to  disregard  that  testimony. 
"It  is  no  answer  to  say  that  this  monopoly 
has  In  fact  reduced  the  price.  •  •  * 
That  policy  may  have  been  necessary  to 
crush  competition.  The  fact  exists  that  it 
rests  in  the  discretion  of  this  company  at 
any  time  to  raise  the  price  to  an  exorbitant 
degree.  9nch  comblnatlonB  have  frequently 
been  condemned  by  courts  as  unlawful  and 
against  public  policy."  Hlchardson  v.  Buhl, 
77  Mich.,  at  pages  660,  661,  43  N.  W.  1111 
(6  L.  R.  A.  4S7).  See,  also,  People  v.  Shel- 
don, 139  N.  T.  257.  84  N.  H.  78B,  23  L.  B. 
A.  221,  36  Am.  St  Rep.  690.  Neither  is  It  an 
answer  to  say  that  the  monopoly  created, 
or  attempted  to  be  created,  Is  not  a  com- 
plete and  perfect  monopoly.  "Alt  the  au- 
thorities agree  that  in  order  to  vitiate  a 
contract  or  combination  It  la  not  essential 
that  its  result  should  be  a  complete  monop- 
oly; it  Is  aufiSdent  If  It  really  tends  to  that 
end,  and  to  deprive  the  public  of  the  ad- 
vantages which  fiow  from  free  competi- 
tion." U.  S.  y.  H.  C.  Knight  Oo.,  156  U.  S., 
at  page  16,  15  Sup.  Gt  255  (39  L.  Bd.  825). 

Did  defendants  violate  the  statute  of  1899 
when,  by  agreeing  to  keep  the  selling  price 
— both  the  wholesale  and  retail  selling  price 
— at  a  fixed  or  graduated  figure,  they  under- 
took to  create  a  monopoly  of  the  business 
of  selling  plumbers'  supplies  in  the  city  of 
Detroit,  and  to  secure  to  themselves  the 
profits  of  that  monopoly?  To  answer  this 
question  we  are  not  required  to  enter  Into 
a  critical  examination  of  the  statute.  At 
common  law  such  an  agreement  was  against 
public  policy,  and  between  the  parties  there- 
to was  void.  See  Richardson  v.  Buhl,  su- 
pra; Detroit  Salt  Oo.  v.  National  Salt  Oo., 
supra;  Bailey  v.  Master  Plumbers,  108  Tenn. 
99,  62  S.  W.  863,  46  L.  B.  A.  661.  If  the 
statute  of  1899  ts  constitutional — and  its 


constitutionality  Is  not  questioned — ^it  was 
violated  by  defendants  when  they  made  the 
arrangement  set  forth  in  this  opinion.  I>e- 
clsions  from  other  courts  based  upon  stat- 
utes either  precisely  like  or  similar  to  oar 
own  may  be  dted  to  sustain  this  conclii- 
Blon.  See  San  Antonio  Gas  Co.  v.  Texas,  22 
Tex.  Civ.  App.  119,  54  S.  W.  289;  State  v. 
Laredo  Ice  Co.  (Tex.  Sup.)  73  S.  W.  951; 
Harding  v.  American  Glucose  Co.,  182  IlL  551«. 
65  N.  B.  677;  State  v.  Armour  Packing  Co., 
173  Mo.  356,  78  S.  W.  645,  61  L.  R.  A.  4»4,  9tt 
Am.  St  Rep.  516;  Walsh  v.  Assoc.  of  Master 
Plumbers,  97  Mo.  App.  280,  71  8.  W.  455. 

The  decree  in  this  case  not  only  enjoined 
defendante  from  continuing  the  undertaking 
heretofore  described  and  all  similar  under- 
takings, but  it  also  enjoined  them  "from  fix- 
ing and  regulating,  or  attempting  to  fix  and 
r^nlate,  the  price  of  labor  employed  in  in- 
stalling plumbing  supplies  and  goods  In 
the  dty  of  Detroit  and  its  vicinity."  This 
provision  goes  farther  than  to  enjoin  defend- 
ants from  fixing  and  regulating  the  price  of 
labcn*  employed  in  executing  a  contract  for 
the  installment  of  supplies  unlawfully  sold 
by  them.  Indeed,  if  it  did  not  go  farther 
than  that.  It  was  unnecessary  to  Insert  It 
in  the  decree,  because  such  regulation  of  the 
price  of  labor  Is  sufficiently  enjoined  by 
other  provisions,  viz.,  provisions  which  Iiave 
the  effect  of  enjoining  defendants  from  pro- 
ceeding with  their  undertaking  and  with  all 
similar  undertakings.  The  provision  In  ques- 
tion prevents  defendants,  as  employers  of 
labor,  from  making  an  agreement  fixing  the 
wages  they  will  pay  their  employfis  for  in- 
stalling supplies.  I  think  It  clear  that  prior 
to  the  enactment  of  the  statute  of  iS&9 
courts  had  no  authority,  at  the  instance  of 
a  representative  of  the  people,  to  enjoin 
the  making  of  such  agreements.  See  Bedc 
V.  Teamsters*  Protective  Union,  118  Mich. 
516-517,  77  N.  W.  13,  42  L.  R.  A.  407,  74  Am. 
St  Rep.  421.  They  have  now,  then,  no  snch 
authority  unless  such  agreements  are  for^ 
bidden  by  that  statute.  If  that  statute  for^ 
bids  such  agreements,  it  follows  that  it  for- 
bids all  agreements  fixing  and  regulating  the 
price  of  labor,  and  that  assocIatlonB,  wheth- 
er of  employes  or  employers,  whm  endea- 
voring to  fix  and  regulate  the  price  <^  labor, 
are  engaged  In  a  criminal  undertaking.  Does 
that  statute  forbid  such  agreements?  In 
general,  It  may  be  said  that  the  statute  for- 
bids certain  contracts  and  certain  defined 
trusts.  An  agreement  fixing  and  regulat- 
ing the  price  of  labor  is  not  one  of  these 
contracts,  nor  one  of  these  trusts.  See  Cle- 
land  V.  Anderson  (Neb.)  98  N.  W.  1075.  If 
it  may  be  said  that  an  agreement  fixing  the 
price  of  labor  violates  the  statute  when  it 
forms  part  of  an  undertaking  which  the 
stetute  forbids.  It  must  also  be  said  that  it 
does  not  violate  the  statute  unless  It  does 
form  part  of  some  undertaking  forbidden  by 
the  statute.  As  defendants  are,  by  the  pro- 
vision under  consideration,  enjoined  from 
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fixloff  or  reKnlaUns  the  prioo  ot  labor  when 
It  does  not  form  a  part  of  an  ondertaklng 
forbiddm  the  etatnte,  they  are  entitled 
to  bare  that  proTldon  eUminated  from  the 
decree. 

TUB  mSt  Is  hxougtat  "hr  Ormond  B*.  Hnnt, 
pmecatlog  attorney  In  and  tat  the  conntr 
of  Wayne,  state  of  BUdilsan,  who  sues  for 
Uk  people  of  the  state  of  Mteblgan."  De- 
fesdanta  Insist  that  the  prosecntlng  atba^ 
tejf  ham  no  right  to  maintain  this  salt  They 
tasM  that  be  had  no  such  right  before  the 
stttnte  of  18B9  was  enacted,  and  that  aec- 
Uon  2  of  that  act  glTes  him  each  right  only 
ta  cases  where  Ae  hiw  Is  violated  br  some 
aaodatloa  Incorporated  under  the  laws  of 
tidi  state.  If  we  asanme  fliat  defendants 
are  right  fn  this  contentltm.  It  by  no  means 
fidlows  that  the  decree  shonld  be  rereraed. 
Tbe  real  complainant  In  this  case  Is  the  peo- 
ple of  the  state  of  Michigan.  The  inosecnt- 
log  attorney  of  Wayne  county  Is  merely  the 
repiesentatlTe  of  the  people^  Kxc^t  In 
tma,  this  Is  a  suit  by  the  people  of  the 
itate  of  Michigan,  by  Ormond  F.  Hunt  their 
attorney.  The  complaint,  then,  of  defoid- 
ants  Is  this:  that  tbe  prosecuting  attom^ 
who  Instituted  thhi  suit  did  not  hare  aa- 
tbority  w  did  not  prore  his  authority  to  In- 
ttttnte  it  Had  this  objection  been  made 
In  tbe  lower  court,  it  may  be  assumed  that 
It  would  have  been  obrlsted  either  by  an 
amendment  or  by  an  exhibition  of  proof  of 
aaUuHTlty.  No  such  objection  was  made  un- 
til the  case  was  heard  In  this  court  It 
may  therefore  be  said  that  as  the  objec- 
tion Is  only  a  fwmal  one,  raised  for  the  first 
time  fn  this  court  it  should  be  disregarded. 
Wright  T.  WrigM.  87  Mich.  B6. 

The  decree  appealed  from  will  be  modified 
as  heretofore  Indicated,  and,  as  so  modified* 
It  wUl  be  afOrmed. 


CHATFIBLD,  Drain  Oom'r,  r.  LBNAWEB 

CIRCUIT  JUDGE. 
<8apreme  Court  of  Michigan.   Jane  29,  1906.) 

1.  If  A.NDAHUS— ReTHW  OF  JUDICIAZ,  ACTION. 

Mandamas  will  not  lie  to  require  a  judge 
to  diBsolve  a  temporary  injonctfon  which  he  faai 
refased  to  do,  on  the  ground  that  In  bis  opin- 
ion, there  is  equity  In  the  bill  for  an  Injunc- 
tion. 

[Eld.  Note. — For  caMS  In  point  >»  rol.  88, 
<^L  Dig.  Mandamas,  i  104.j 

2.  Samb— Delat  a  I^ai.  Reudt— BtoioP- 

TEL  TO  AsaCBT. 

When  an  applicant  for  a  writ  of  man- 
bnui  to  compel  a  judee  to  diaBoIve  a  tempora- 
rj  injunction  requrated  and  procured  the  post- 
poneraent  of  the  trial  of  the  injunction  suit,  al- 
tboogh  an  early  trial  had  been  stipulated  for 
asd  was  desired  by  tbe  parties  who  procureJ 
tlie  injunction,  and  further  delayed  nliDR  bis 
UMwer  in  tbe  salt,  he  could  not  procure  the  is- 
nance  of  a  writ  of  mandamus  on  tbe  ground 
ol  trreMrable  Injury  resulting  from  dtflay  In  ttw 
trial  at  the  injunction  rait 

Mandamus  by  Willis  Ohatfleld.  as  drain 
cwDioiaaloner  of  Lenawee  ooun^,  against 
^  Lenawee  drcnit  Judges  Denied. 


Argued  before  MOOBS^  a  J.  and  BLAIB, 
MONTOOMBBT,  OSTBANDDB,  and  HOOKr 
BB,  JJ. 

Theodore  M.  Joelln,  for  relator.  B.  L. 
Hart  and  Bird  ft  Sampson,  for  respondent 

Bl4AIBt  J.  Belator,  who  Is  county  drain 
commisslooer,  of  Lenawee  county,  asks  that 
a  writ  of  mandamus  may  be  Issued  out  of 

this  court  directed  to  the  circuit  Judge  of  the 
county  of  Lenawee,  requiring  him  to  dls- 
sclve  a  temporary  lnjuncti<m  Issued  in  the 
case  of  Ira  Staricweather  and  others,  as  com- 
plainants, against  the  said  Ohatfleld,  aa  de- 
fendant The  complainants  filed  their  bill 
of  complaint  in  the  circuit  court  for  Lenawee 
county,  In  chancery,  on  tbe  24th  day  of 
September,  1904,  and  secured  a  temporary 
injunction  restraining  the  defendant  as  coun- 
ty drain  commleaioner,  from  proceeding  with 
the  construction  of  the  Bllv&  Creek  drain, 
so  called,  in  the  township  of  Seneca,  In  said 
county.  The  bill  prayed  for  a  permanent  in- 
junction, and  proceeded  upon  the  gronnda 
that  tbe  petition  under  whldi  the  drain  com- 
missioner was  acting  was  void  and  of  no  1^1 
f«x:e  tor  tbe  reasons,  first  because  said 
petition  was  not  signed  by  ten  freeholders 
of  the  township  of  Seneca;  second,  because 
the  petition  was  not  signed  by  fire  freehoid- 
era  of  the  township  whose  lands  would  be 
liable  to  assesament  for  benefits  In  the  con- 
struction ot  said  drain.  On  the  26th  day  of 
April,  1906,  the  defendant  made  a  motion  to 
dlssolTC  the  temporary  injonctlon,  which  mo- 
tion was  heard  on  the  8tb  day  of  May,  1906, 
and  the  court  refused  to  dlssolre  the  Injunc- 
tion. After  making  the  motion  to  dlsBoWe. 
and  on  tbe  let  day  of  May,  1906,  the  de- 
fendant filed  his  answer,  denying  all  of  the 
material  allegations  of  the  bill  of  complaint 
After  the  order  of  the  court  overruling  his 
motion  to  dlssolTe,  relator  petitioned  this 
court  for  an  order  to  show  cause,  directed  to 
the  said  circuit  Judge,  why  writ  of  man- 
damus should  not  teene,  requiring  him  to 
dissolve  said  temporary  Injunction,  which 
order  was  issued  by  this  court  and  to  which 
the  drcult  Judge  makes  return,  among  other 
things,  that  "on  the  8th  day  of  May.  1906, 
the  motion  to  dlssolre  said  injunction  came 
on  to  be  heard  before  me,  and,  after  bearing 
the  motion  read  and  tbe  argumento  of  coun- 
sel, I  denied  said  motion;  It  appearing  to  me 
that  there  was  equity  in  said  bill,  as  shown 
upon  the  face  of  It"  D^endant's  motion  to 
dissolve  the  temporary  injunction  set  up  the 
following  grounds:  "First  There  Is  no  eq- 
uity on  the  face  of  said  bill;  second,  all 
material  allegations  of  said  bill  are  denied 
by  an  answer  of  the  defendant  and  affida- 
vits filed  therewith;  third,  that  although 
some  of  the  signers  of  the  petition  referred 
to  In  said  bill  of  complaint  were  in  posses- 
sion of  the  property  liable  for  an  assessment 
for  benefits  in  the  construction  of  said  dralu 
by  reason  of  a  contract  for  the  purchase 
thereof,  although  tli^  do  not  aroear  on  rec- 
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ord  as  owners  of  the  fee,  yet  they  were 
still  freeholders,  within  the  meaning  of  the 
statute  provided  for  the  construction  of 
public  drains."  The  affidavits  filed  in  sup- 
port of  said  motion  were  made  by  defendant 
and  one  CllCford  Lord,  and  set  forth  "that 
the  region  traversed  by  said  drain  was  low, 
damp,  and  unhealthy,  and  is  In  its  present 
condition  a  menace  to  the  health  of  the  resi* 
dents  of  the  townships  residing  In  that  sec- 
tion; that  the  highway,  or  a  portion  thereof, 
about  forty  rods  in  length,  Is  absolutely  im- 
passable for  loads,  and  Is  very  difficult  to 
cross  in  any  kind  of  a  vehicle  In  a  very  wet 
time;  that  the  contracts  for  the  construction 
of  the  drain  amount  to  about  six  thousand 
dollars,  and  that  the  contractors  are  men  who 
are  engaged  In  the  sole  business  of  construct- 
ing drains,  and  suffer  great  financial  loss  by 
being  delayed  by  said  injunction;  that  it  ia 
very  Important  that  the  contractors  ascer^ 
tain  as  soon  as  possible  whether  said  drain 
Is  to  be  constructed  this  season;  that  the  de- 
lay in  constmctlon  would  be  great  damage 
and  cause  great  Injury  to  the  territory  drain- 
ed by  said  Silver  Creek  drain;  that  the 
lands  lying  along  said  drain  are  in  many  cafr^ 
es  valueless,  and  labor  bestowed  on  said  land 
Is  useless,  on  account  of  the  lack  of  propw 
drains."  It  is  also  aet  forth  In  the  petition  to 
this  court  that  the  drain  Is  a  large  one,  which 
would  require  several  months  for  construc- 
tion, and  tliat,  unless  the  injunction  is  dissolv- 
ed, it  will  be  impossible  to  bnlld  the  same  dnr> 
Ing  the  season  of  1905;  that  the  drcoit  court 
calendar  for  the  county  of  Lenawee  is  con- 
gested, and  that  it  has  been  impossible  to 
reach  said  cause,  so  as  to  secure  a  hearing 
thereon,  up  until  the  preset  time,  and  that 
it  will  be  Impossible  to  reach  said  cause  up- 
on the  calendar  during  the  present  year  of 
1905,  and,  if  the  drain  is  not  conatructed  dur- 
ing the  season  of  1906,  it  will  be  impossible 
to  construct  It  durtng  the  year  1906.  It  is 
also  alleged  in  the  petition  ttiat  one  of  the 
owners  of  land  along  said  drain,  who  lias 
80  acres  of  land  crossed  by  the  drain,  will 
be  forced  to  lose  his  property,  on  which  he 
baa  expended  great  efforts  and  expense  in 
clearing  and  breaking  up  the  land,  hat  which 
by  reason  of  said  lack  of  drainage  is  yearly 
a  source  of  loss  to  him.  The  respondent  also 
returns,  at  the  request  of  complainant's 
counsel,  the  affidavits  of  Ira  Starkweather, 
one  of  the  complainants,  and  Mr.  John  S. 
Bird,  his  coimsel  in  chancery  case,  whldi 
were  filed  on  the  29th  day  of  May,  1906. 
and  are  entitled  in  the  imaent  matter  In 
this  court.  The  affidavit  of  Mr.  Bird  al- 
leges that  his  clients  were  desirous  of  a 
speedy  settlement  of  the  questions  invc^ved 
In  said  chancery  cause,  and  stipulated  with 
tbe  relator  and  his  counsel  to  place  the 
cause  on  th«  calendar  for  the  October,  1904, 
term  of  court;  "that  afterward  the  said  re- 
lator came  to  this  deponent  and  asked  him 
to  permit  said  cause  to  pass  to  the  next 
term  of  said  court,  as  be  bad  another  drain  , 


proceeding  on  which  the  tax  was  payable 
in  November,  to  which  tbe  same  objections 
might  be  made  as  in  this  case,  and  he  did 
not  want  these  questions  raised  In  court  un- 
til after  tbe  time  for  paying  the  other  tax 
had  passed,  for  fear  that  the  other  parties 
might  object  to  paying  the  tax  upon  the 
same  grotmd";  that  the  case  was  again 
stipulated  upon  tbe  calendar  for  tbe  January, 

1905,  term  of  said  court;  that  no  answer 
was  filed  in  said  cause  until  after  the  motion 
to  dissolve  the  injunction,  and  that  said  cause 
was  not  at  issue  until  tbe  10th  day  of  May, 

1906,  when  complainants  filed  their  replica- 
tion; "that,  had  relator  desired  B  speedy  ad- 
justment of  said  cause,  he  could  have  obtain- 
ed it,  because  this  deponent  and  his  clients 
have  been  reedy  at  all  times  to  have  the 
matter  submitted  to  tbe  court  as  soon  as 
the  answer  was  filed  therein."  The  affidavit 
of  Starkweather  alleges  that  Loudenslager, 
tbe  person  referred  to  In  the  petition  as  the 
owner  of  80  acres,  who  would  lose  his  farm 
unless  the  drain  was  put  through,  has  suf- 
fered no  more  proportionately  In  the  last 
two  years  on  account  of  said  land  being  wet 
Uian  farmers  have  generally,  and  that,  if 
he  has  suffered  to  any  great  extent  by  rea- 
son of  water,  "It  has  been  due  to  his  own 
fault  in  falling  to  keep  the  ditch  which  he 
already  has  properly  cleaned  out  but  on 
the  other  hand,  he  has  permitted  the  drain 
which  would  give  him  relief  to  become  filled 
up  on  his  own  land,  so  that  it  does  not  rea- 
sonably serve  the  purpose  for  wliich  It  was 
originally  constructed." 

It  is  the  contention  of  the  relator  that  in- 
asmuch as  the  bill  of  complaint  filed  simply 
alleges  matters  that  if  true,  would  destroy 
tbe  Jurisdiction  of  the  drain  commissioner, 
and  there  being  no  other  question  raised, 
the  proper  proceedings  would  have  been  cer- 
tiorari; that  the  bill  falls  to  show  any  eqttlty 
on  tbe  face  of  it;  and  that  therefore  the 
circuit  Judge  bad  no  Jurisdiction  to  issue 
the  injunction,  and  it  should  have  been  dis- 
solved upon  application.  It  is  also  con- 
tended that  if  this  injunction  is  not  dis- 
solved the  case  cannot  be  heard  upon  it» 
merits  for  something  like  a  year,  and  tbat 
then  the  drain  could  not  be  constructed,  bo 
as  to  be  of  any  value,  until  1907,  and  tbat 
this  would  be  a  great  Injury  to  tbe  land- 
owners, as  well  as  the  contractors  who  took 
said  contracts,  and  liad  a  right  to  rely  upon 
the  proceedings;  no  appeal  or  proceedings  in 
certiorari  having  been  taken  to  attack  tbe 
same.  Respondent  contends  tbat  the  claim 
of  pressing  necessity  for  the  relief  asked  i» 
met  by  the  fact  set  forth,  showing  tbat 
Loudeuslager's  injuries  are  due  to  his  own 
negligence,  and  that  the  failure  to  tnlng  tbe 
cause  to  a  hearing  was  due  to  tbe  defftnlt 
of  relator  or  bis  counsel.  It  was  said  by 
this  court  in  Mutual  Fire  Insurance  Co.  t. 
Wayne  Circuit  Judge,  112  Mich.  271,  70  N. 
W.  583:  "It  is  a  general  rule  tbat  the 
writ  will  not  lie  where  the  law  has  pro- 
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Tidtd  anoUmr  remedy.  It  Is  said  a  writ 
or  mandamns  luoes  because  there  Is  no 
oflw  adequate  zemeAj,  and  Justice  and  good 
govenment  require  a  redress  of  tbe  wrong. 
A  court  wUl  not  be  required  by  this  writ 
to  take  any  action  when  ftnotber  remedy  Is 
prorlded.  It  will  not  take  the  place  of  an 
ai^l  or  writ  of  oror.  Merrill,  Bland.  It 
201, 209.  To  this  rule  an  exception  Is  made 
If  the  slowness  of  ordinary  legal  forms  Is 
Bkdr  to  inndnce  such  Immediate  Injury  or 
mlschltf  as  ought  to  be  prevented.  Merrill, 
UBDd.  I  198:  People  ▼.  Cass  ClraUt  Judge, 
39  HldL  410;  Talbot  Paving  Company  r. 
Detroit  Common  Council,  91  Mich.  202,  61 
N.  W.  933.  The  writ  will  be  entertained 
wbea  the  court  has  refused  to  retain  jurisdic- 
tion, supposing  it  had  no  jurisdiction  when 
It  liad  jurisdiction  In  fact,  because,  If  the 
writ  was  not  entertained  under  such  cir- 
cumstancea,  the  party  would  be  without 
remedy.  On  the  contrary,  If  the  court 
dalms  jurisdiction  In  a  case  where  It  Is 
not  entitled  to  exercise  It, '  such  action  of 
tbe  court  can  be  reviewed  by  appeal  or  writ 
of  error.  In  suCh  a  case  the  writ  of  man- 
damus ought  not  to  issue.  Applying  these 
seneral  prindples  to  the  case  now  here, 
we  do  not  regard  It  as  a  case  where  the 
writ  dioald  issue.  If  the  court  Is  wrong  in 
assntlng  jurisdiction,  the  aggrieved  party 
has  remedy  by  a  writ  of  error."  And  in 
u)  opinion  banded  down  May  12,  1906,  In 
the  case  of  Roberts  t.  Lenawee  Circuit 
jQdge,  r^rted  In  108  K.  W.  512,  we  said: 
"The  motion  la  in  effect  a  motion  to  dlBmlss 
for  want  of  jurisdiction.  The  trial  Judge. 
In  oremllng  the  matto,  held  he  had  jurls- 
dleOiHL  Under  these  drctunstances,  the  or- 
der of  the  court  cannot  be  reviewed  by  man- 
damus. Bterena  v.  Harris,  99  Wch.  233, 
58  N.  W.  280;  Insurance  Oo.  t.  Circuit  Judge, 
m  Mltfb.  270,  70  N.  W.  582;  Steel  T.  Circuit 
Judge,  133  Mich.  008,  05  N.  W.  90S." 

Under  these  deciaions,  we  think  that  the 
application  must  be  denied;  it  appearing  to 
US  that  the  relator's  default  in  filing  Ale 
answer,  and  thereby  delaying  the  hearing 
of  tbe  cause,  puts  him  outside  of  the  excep- 
tion referred  to  In  Insurance  Co.  t.  CHrcnlt 
Judge,  112  Mich.  270.  70  N.  W.  682. 


BLACKFORD  v.  OLMSTEAD  et  aL 

(Snpreme  Coart  of  Michigan.    Jane  29,  1905.) 

t  EociTT-^inusDicnoN— Plbadinq. 

Under  Omup.  Laws  1897,  i  448,  conferring 
jorisdiction  on  courts  of  chancery  In  proceed- 
ings to  qoiet  title,  and  not  restrictine  the  Ju- 
risdiction hi  matterB  b^ore  cognisable  by  tbat 
coart,  a  blU  ae^ng  to  have  a  loet  or  deitrored 
deed  rertored,  and  for  a  record  of  the  deoree 
for  complainant's  protection,  presented  a  cause 
of  eqaitable  ct^tzance. 

[Bd.  Note. — For  eases  In  point,  see  vol.  S3, 
Cent  Dig.  Lost  Instminents,  {  12.1 

2.  Sau— Mui/riTAKioirsRXss. 

Where  a  bill  in  chancery  seeks  the  re-ee> 
tablidiment  (tf  a  deed  to  complainantt  and  the 
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setting  aside  of  a  codicil  to  a  will  under  wbldi 
the  represeotativeB  of  a  legatee  would  take  ex- 
cept for  complainant's  prior  title,  a  statement, 
for  tbe  purpose  of  cutting  off  tbe  claims  of  such 
representatiTes,  that  tbe  codicil  was  made  in 
their  favor,  was  germajie  to  the  main  purpose 
of  the  suit,  and  hence  tbe  bill  was  not  mnltl- 
farious  because  relief  was  asked  bejrond  tha 
power  of  the  court  to  grant 
8.  Deeds— Dklivkbt. 

Where  a  deed  was  delirered  to  the  grantee 
with  intention  to  vest  title,  tbe  fact  that  It  was 
b;  ttim  returned  to  tbe  grantor  to  insure  that 
it  would  not  be  recorded  did  not  defeat  the  prior 
delivery. 

['Ba,  Note. — For  cases  In  point,  see  toL  16. 
Cent  D^.  Deeds.  SS  126.  661.] 

Appeal  from  Circuit  Court,  Barry  County, 
In  Chancery;  Clement  Smith.  Judge. 

BUl  by  Charles  H.  Blackford  against  Kit- 
tle Olmstead  and  others.  From  an  order 
orerrollng  a  demnrrer  to  the  bill,  defend- 
ants appeal.  Affirmed. 

Argued  before  MOORB;  a  J.,  and  GRANT, 
BLAIR,  MONTQOMBBT,  and  OSTRAND- 
EB,  JJ. 

W.  8.  Powers,  Thomas  ft  Pryor,  and  Jesse 
Arthur,  for  appellants.  Oolgrove  ft  Potter, 
for  appellee. 

MONTOOMBRT,  J.  This  Is  an  appeal 
from  an  order  of  the  circuit  Judge,  sitting 
in  chanc^y,  oTcrrulIng  a  demurrer  to  com- 
plainant's bllL  Tbe  bill  alleges.  In  sub- 
stance, that  Joel  Evans  was  In  Us  lifetime 
the  owner  of  a  farm  In  the  township  of 
Johnstown,  Barry  county,  and  that  com- 
plainant had  been  employed  by  him  from 
April,  1884.  to  July  1,  189^  as  a  farm  labor- 
er, at  tiie  price  of  920  a  month  for  seven 
months  In  the  year,  and  912  a  month  for  the 
remaining  five  months.  bill  then  al- 

leges: 

"That  on  or  about  the  let  day  of  July, 
1892,  the  said  Joel  Evans  and  his  wife.  Deb- 
orah Evans,  desired  to  change  the  contract 
of  employment  with  complainant,  and  then 
and  there  entered  Into  a  contract  with  com- 
plainant substantially  as  follows:  That 
complainant  was  to  work  for  the  said  Joel 
Evans  and  his  wife  so  long  as  they  should 
live,  and  to  receive,  as  and  for  his  compen- 
sation for  work  and  labor  so  performed  for 
them,  the  sum  of  917  per  month  for  seven 
months  In  the  year,  and  $6  per  month  for 
the  remaining  five  months  In  tbe  year,  and, 
tf  complainant  would  continue  In  the  employ 
of  the  said  Joel  Evans  and  his  wife  during 
their  lifetime,  that,  as  additional  compensa- 
tion for  his  work  and  labor,  complainant  was 
to  have  a  warranty  deed  of  the  east  half  of 
tbe  northwest  quarter  of  section  86  In  the- 
township  of  Johnstown,  Barry  county,  and 
state  of  Michigan.  That  this  contract  was 
made  between  said  parties  and  agreed  to, 
and  that,  in  order  to  carry  into  effect  said 
contract  so  made,  the  said  Joel  Evans  and 
wife.  In  or  about  the  month  of  July.  1892,. 
went  to  the  city  of  Battle  Creek,  Calhoua 
county,  Mich.,  and  caused  to  be  made  a  war- 
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ranty  deed  of  said  80  acres  of  laud  last  de- 
scribed to  complainant  Tbat  said  deed  of 
conveyance  was  drafted  by  a  Justice  of  tbe 
peace  of  tbe  dty  of  Battle  Creek,  by  the 
name  of  Brlggs.  That  tbe  consideration 
mentioned  In  said  warranty  deed  was  the 
sum  of  94,000  and  other  valuable  considera- 
tions. That  said  deed  was  fully  executed 
by  tbe  said  Joel  Evans  and  wife,  signed  by 
them,  and  acknowledged  before  said  Brlggs, 
justice  of  tbe  peace,  and  witnessed  by  two 
witnesses,  as  required  by  the  recording  laws 
of  the  state,  and  that  said  deed  was  brought 
by  the  said  Joel  Evans  and  wife  to  their 
home  In  Johnstown,  and  delivered  to  com- 
plainant That  said  deed  was  return^  to 
tbe  said  Joel  Brans  and  his  wife,  who  prom- 
ised and  agreed  with  the  complainant  that 
said  deed  should  be  retained  by  them  so 
long  as  they  lived,  and  tbat  upon  the  death 
of  the  said  Joel  Evans  and  his  wife  the  same 
should  be  Immediately  placed  upon  record, 
and  that  complainant  should  come  into  the 
full  possession  and  ownership  of  said  80 
acres  of  land. 

"That  Debwah  Evans,  wife  of  said  Joel 
Evans,  died  July  24,  1888,  and  that  com- 
plainant continued  in  the  employ  of  said 
Joel  Evans,  and  in  carrying  on  said  contract, 
until  the  death  of  Joel  Evans,  on  the  Slst 
day  of  December,  1903.  That  said  com- 
plainant has  fully  completed  all  tbe  terms 
and  requirements  of  said  contract  That 
aftw  tbe  death  of  Deborah  Evans,  and  In 
December,  1901,  one  Sarah  Thompson  was 
employed  as  a  domestic  In  the  home  of  Joel 
Bvans,  npon  a  stipulated  salary.  That  by 
a  systematic  course  of  fraud  and  deceit  and 
undue  InfluCTce,  she  began  to  take  advan- 
tage of  Joel  Evans,  and  to  acquire  so  mncb 
of  bis  property  as  was  In  her  power  to  do 
so,  and  succeeded  in  procuring  from  tbe  said 
Joel  Brans  a  warranty  deed  of  said  80  acres 
of  land  Involved  in  this  suit  l^t  said 
deed  was  sent  for  record  to  tbe  register's  of- 
fice of  Barry  county,  Mich.,  with  the  suspt- 
dous  direction,  Don't  pnblldi,'  npon  it  That 
said  deed  was  secured  by  fraud  and  de- 
celt  and  undue  Influence,  and  at  a  time  when 
the  said  Joel  Bvans  was  mentally  incompe- 
tent to  execute  a  deed,  and  li  void  and  of  no 
effect  as  against  the  rights  of  complainant 

"Tbat  at  the  time  said  deed  was  pro- 
cured, <a)  Joel  Brans  was  mentally  Incom- 
petent to  execute  the  same;  (b)  that  he  was 
subject  to  the  habitual  use  of  intoxicating 
liquors;  (c)  tbat  tbe  same  was  procured  by 
fraud  and  undue  influence;  (d)  tbat  Joel 
Evans  was  an  Ignorant  man,  unable  to  read 
or  write,  and  that  said  Sarah  Thompson,  and 
those  combining  and  confederating  with  her, 
took  advantage  of  said  Joel  Bvans,  bis  in- 
ability to  read  and  wrlt^  of  his  mental  and 
physical  condition  and  Ion  of  mental  ca- 
pacity by  reason  of  sickness  and  the  exces- 
sive use  of  alcobolic  stimulants,  and  pro- 
cured from  bim  the  deed  to  Sarah  Thomp- 
son. 


"That  said  Sarah  Thompson  entered  Into 
a  conspiracy  with  one  Sands  H.  Lane, 
through  the  aid  and  assistance  of  Jesse  Ar- 
thur, to  procure  from  said  Joel  Evans  the 
largest  part  of  his  property. 

"That  the  will  and  codicils  mentioned  and 
described  In  said  bill  of  complaint  express 
the  vrish  and  will  of  said  Sarah  Thompson 
and  Sands  H.  Lane,  aided  and  assisted  by 
the  said  Jesse  Arthur,  and  ttiat  said  codlcllB 
In  no  way  express  tbe  wish  and  desire  of 
Joel  Evans,  and  were  not  made  and  executed 
by  btm,  but  by  those  conqilzing  and  confed- 
erating against  him. 

"That  tbe  said  Sarah  Thompson,  in  order 
to  cheat  wrong,  and  defraud  complainant 
destroyed  the  deed  which  the  said  Joel 
Evans  and  wife  made  to  complainant  of 
said  80  acres  of  land,  in  order  that  she 
might  better  be  able  to  carry  out  her  fraud- 
ulent purpose  and  design." 

Tbe  will  referred  to  purported  to  dispose 
of  all  the  property  of  Joel  Evans,  and  treat- 
ed tbe  land  in  question  here  as  a  part  of 
testator's  prt^erty.  Tlie  will  provided  a 
legacy  to  complainant  of  $500.  The  first  cod- 
icil contained  an  additional  bequest  of  $500 
to  complainant  Tbe  second  codldl  provid- 
ed that  in  case  complainant  was  dissatis- 
fied and  should  bring  suit  against  the  estate, 
the  expenses  of  such  suit  should  be  paid  out 
of  the  $1,000  bequeathed  to  complainant 

The  blU  prays  that  the  court  decree  spe- 
cific performance  of  the  contract  between 
Joel  and  Deborab  Bvans  and  complainant; 
that  tbe  deed  to  complainant  be  re-establish- 
ed, and  that  title  to  the  80  acres  tn  ques- 
tion be  decreed  to  complainant;  that  the 
deed  to  Sarah  Thompson  be  set  aside;  that 
tbe  codlcllB  to  the  last  will  of  Joel  Evans  be 
set  aside  In  so  far  as  they  confilct  with  the 
Just  claims  of  complainant  The  bill  also 
contains  a  genwai  prayer  for  relief.  Tbe 
grounds  of  tiie  demurrer  were  that  under 
tbe  facta  stated  the  complainant  has  an  ad- 
equate remedy  at  law;  that  the  court  baa 
no  Jurisdiction  to  set  aside  the  codicils;  tbat 
the  bill  is  multifarious. 

Tbe  contentlfm  tbat  the  complainant 
should  seek  bis  remedy  at  law  is  based  upon 
the  claim  that  the  bUI  Is  to  be  treated  as  a 
bill  to  qnlet  titte,  and  as  It  falls  to  av^  poa- 
sesslon  m  complolDant  or  tbat  defendants 
are  not  In  possession.  It  is  fatally  defective 
under  tbe  statute  (Ck>mp.  Laws  1887.  |  448) 
aa  ctmstroed  by  tbls  court  In  Seymour  v. 
Bood,  121  Mich.  178,  79  N.  W.  1100,  Chand- 
ler T.  Orabam,  12S  Mich.  827.  82  N.  W.  814, 
and  Crosby  t.  Hutchinson,  126  Mlcb.  66^ 
N.  W.  255. 

If  tbe  complainant  was  compelled  to  rely 
upon  the  statute  above  cited  as  conforlng 
JnrlsdUctlon,  tbe  objection  urged  would  be  In- 
snrmonntable.  But  it  has  berai  frequently 
held  that  tbls  statute  confening  Jnrisdlc- 
tion  upon  courts  of  cbancwy  In  proceedings 
to  quiet  title  was  not  intended  to  restrict  the 
Jurisdiction  ot  the  court  of  chancery  m  mat- 
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ten  beflm  cogniuble  hy  tbat  comt.  King 
r.  Qatpenta,  37  Mldu  363;  Jwes  t.  Smltli, 
22  MkdL  860;  Omsby  t.  Barr.  Id.  SL  The 
UU  In  tbto  caw  asks  to  have  a  lost  m  de> 
itzDjed  deed  restored,  and  for  a  record  ot 
tbe  decree,  for  complalnanfs  protection. 
Hie  case  coioes  clearly  wltbin  a  well-recog- 
niied  bead  of  equitable  JnrlBprudsnce.  See 
King  T.  Carpenter,  snpra. 

Tbe  crltlclsnu  aa  to  the  form  of  tbe  bill 
an,  first,  that  It  is  mnltlfarioiis,  second,  that 
a  ctMirt  at  equity  baa  no  anthority  to  set 
aside  tbe  codldla,  and,  third,  that  necesBary 
parties  are  omitted,  L  eu,  certain  legatees  un- 
der tbe  codldl  to  tbe  wUI.  If  the  second 
contention  be  accepted,  ai^  tt  is,  both  ^ 
complainant's  coonael  and  the  court,  there 
would  seem  to  be  no  necessity  for  Joining 
any  legatees  named  in  the  codicU  except 
tbose  who,  as  repres^tatlTes  of  Sarah 
Tbanpscm,  would  take  under  tbe  codldl  ex- 
cept for  complalnanfs  prior  title.  For  tbe 
pmpose  of  cutting  off  the  claims  of  the  r^ 
resentatlTe  <tt  such  legatee^  a  statement  that 
this  codldl  was  made  In  their  favor  would 
se«n  to  be  germane  to  the  main  purpose  of 
the  BulL  This  bdng  so,  the  fact  ttiat  relief 
was  asked  beyond  the  power  of  tbe  court  to 
grant  &oes  not  render  tbe  bill  multifarious. 
Stone  V.  E.  R.  Co.  (Mich.)  102  N.  W.  752. 

Tbe  meritorious  question  remains.  It  is 
contended  that  the  bill  wfa<Aty  falls  to  state 
a  case,  for  the  reason  that  there  was  no  de- 
Urery  of  the  deed  such  as  would  pass  title 
to  complainant;  and  that  tiiere  was  no  such 
part  poformance  as  would  cut  off  tbe  de- 
fense of  the  statute  of  frauds.  If  defend- 
ants* premises  are  well  taken,  It  would  be 
difficult  to  find  an  answer  to  their  conten- 
tion. As  we  construe  this  bill  of  complaint 
however,  It  allies  that  a  deed  of  this  land 
was  made  and  delivered  to  him,  and  was 
then  handed  back  to  the  grantor  to  insure 
that  it  would  not  be  placed  of  record.  If 
the  proofs  should  show  a  delivery  with  In- 
tention to  vest  title,  the  fact  that*  the  deed 
was  returned  to  the  grantor  would  not  in 
law  defeat  a  delivery  once  accomplished,  18 
Cyc.  563;  HaU  Dobbin,  119  Mich.  106.  77 
N.  W.  Ml. 

The  cases  dted  by  defendants*  counsel — 
Schuffert  v.  Grote,  88  Mich.  650,  60  N.  W. 
657.  26  Am.  St.  Rep.  816,  and  Merchant  v. 
Guilds,  129  Mich.  168,  88  N.  W.  891-~bearlng 
some  analogy  to  the  case  at  bar,  were  deter- 
oilDcd  upon  a  consideration  of  the  question 
of  fact  involved. 

Tbe  order  is  afllnned.  witii  costs,  and  the 
case  renumded  for  further  proceedings. 


CHICAGO,  R.  L  ft  P.  BY.  C50.  v.  KERR. 

(Sniweme  Court  of  Nebraska.    June  8,  1905.) 

1.  Plkadihg — Objections  on  Apfiai.— Aid- 
n  BT  Answbb— Railboads— Bjection  or 

PiSSBNQEBS. 

,  Where  a  petition  is  for  the  first  time  assail- 
M  in  this  court  because  of  Its  alleged  lallurs 

104  N.W^ 


to  state  a  cause  of  action.  Its  allegatioQs  will 
receive  a  liberal  conatraction,  with  a  view  of 
giving  efl^ect  to  the  pleaJM-'s  poriraae,  and,  if 
possible,  suptaining  toe  petition. 

[Ed.  Note.— For  cases  in  poin^  ess  voL  88, 
Cent  Dig.  Pleading,  |  74.] 

(a)  A  reviewing  court  will  not  only  liberally 
construe  a  petition  thus  assailed,  in  order  to 
uphold  it  if  possible,  but  will  view  It  in  the 
light  of  the  entire  record ;  and  where,  from  the 
nature  of  the  answer  and  the  testiraonr  adduc> 
ed,  it  appears  tbat  tioth  parties  have  placed  the 
same  construction  on  such  petition,  this  court 
will  not  ignore  such  construction  in  ruling  on 
the  sufficiency  of  the  petition,  even  though  the 
petition,  standing  alone,  might  not  admit  of 
such  construction. 

Sj)  A  defective  or  ambiguous  petition  may  be 
ed  and  its  infirmities  cured  by  avennenta  in 
tbe  answer.   Beebe  v.  Lattaner,  80  N.  W.  904, 
69  Neb.  805.  , 
[Bd.  Not&r— For  oases  in  point,  SM  vol.  39, 
Cent  Dig.  Pleading,  1  1344.] 

(c)  Tbe  petition  in  tbe  case  at  bar  examinpd, 
and,  when  construed  In  the  light  of  the  entire 
record  and  under  the  rules  above  mentioned, 
held  to  state  a  cause  of  action,  uid  sufficient  to 
support  a  judgment  In  pUlntllTs  favor. 
2.  Samb— Aors  or  Sbbvant— Evidkkob. 

The  master  Is  liable  for  the  acts  of  bis 
servant  within  the  general  scope  of  bis  em- 
ployment while  about  bis  master's  business, 
tbongh  the  act  be  n^l^eot,  wanton,  willful,  or 
malicioua. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Gent  Dig.  Master  and  Servant.  H  1230-1232.] 

(a)  Evidence  examined,  and  held  sufficient  to 
snpport  a  verdict  in  the  plaintiff's  favor,  and 
to  show  tbat  tbe  acts  dons  1^  tbe  servant  which 
are  complained  of  were  within  tbe  general  scope 
of  his  employment  and  authority,  and  In  fur- 
therance it  the  business  and  Interests  of  bis 
master, 

(Syllabus  by  tbe  Court) 

Error  to  District  Conrt,  Dou|^  Oonnty; 
Slabaugh,  Judg& 

Action  by  Alexander  D.  Kerr,  by  Celestia 
Kerr,  his  guardian,  against  the  Chicago,  Bock 
Island  &  Padflc  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

M.  A.  Low,  W.  F.  Evans,  and  Woolworth  ft 
McHugfa,  for  plaintiff  in  error.  McCi^  ft 
Olmstead,  for  defendant  In  error. 

HOLCOMB,  C.  J.  The  plaintiff  (defendant 
in  error)  obtained  a  Judgment  in  the  court 
below  for  damages  for  personal  injuries  al- 
leged,to  have  been  sustained  by  reason  of  the 
negligence  of  the  servant  of  the  defendant 
railroad  company  (plaintiff  In  error),  and  it 
is  sought  by  this  action  to  secure  a  reversal 
of  such  Judgmrat  The  action  Is  grounded  on 
allied  negligence  of  the  conductor  of  the 
defendant  company  while  ejectii^  tbe  plain- 
tiff, a  boy  about  16  years  of  age,  who  was  a 
trespasser  on  a  moving  freight  train,  and  In 
BO  doing,  as  Is  alleged,  throwing  the  plaintiff 
under  tbe  wheel  of  one  of  the  cars,  thereby 
causing  tbe  crushing  of  one  of  bis  lower 
Umbs  near  the  ankle,  rendering  amputation 
necessary.  It  Is  contended  here  on  the  part 
of  the  defendant  tbat  tbe  judgment  cannot  be 
upheld,  for  the  reason  that  the  petltiott  states 
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no  came  of  action  against  the  defendant,  and 
that  nndw  the  pleadings  the  defaidant  waa 
entitled  to  a  Judgm^it  In  the  court  below.  It 
Is  farther  ctmtended  that  under  the  evidence 
the  company  Is  not  liable  to  the  plaintiff  for 
the  Injury  received  by  him ;  the  conductor's 
Interference,  If  any,  being  aa  contended  for. 
not  for  the  pnrpoae  of  putting  the  plaintiff 
off  the  train,  or  of  resisting  hla  attempt  to 
board  the  train,  and  thoretore  It  was  not 
within  the  acogn  id  the  condnctor'a  anpl<9- 
ment,  and  bsioe  Uie  compai^  is  not  legally 
liable  therefbr.  The  petition,  among  other 
things,  alleges:  "The  said  Alexander  Dundy 
Kerr  [the  plaintiff]  was  in  the  said  town  or 
city  of  Neola,  and,  while  the  said  firelght 
^aln  was  at  said  town  or  dly  of  Neola,  wish* 
ing  to  return  to  hla  home  in  said  city  of 
Omaha,  and  wlttiout  bartng  paid  or  offering 
to  pi^  any  fare,  but  peaceably  and  with  the 
knowledge  of  the  conductor  thereon,  became 
a  rider  on  aald  freight  train.  In  a  position 
thereon  on  the  south  ^de  of  said  train, 
wholly  outalde  of  the  wheels  of  the  cars,  and 
south  of  the  south  rail  of  the  roadbed,  and 
in  a  position  of  safety  from  harm  or  Injury  to 
the  plfdntlff  while  the  train  waa  in  motion, 
aa  was  well  known  to  said  conductor,  unless 
there  was  an  injury  to  the  train,  or  the  plain- 
tiff waa  f(vclb]y  ejected,  or  compelled  to 
alU^  therefnnn  while  the  train  was  running 
at  hi^  speed ;  and  aald  poaltlim  of  the  plain- 
tiff waa  beneath  and  In  the  middle,  bnt  at  the 
very  side,  of  tlie  car  on  which  be  placed  hlm- 
seU^  and  from  which  he  could  and  did  rauove 
himself  without  any  necessity  m  possibility 
of  contact  with  the  rail  of  the  roadbed  or 
wheels  of  the  car,  and  the  position  of  the 
plaintiff  under  the  car  was  such  that  his  pres- 
ence there  was  and  could  be  no  Impediment 
of  or  interference  with  the  management  and 
further  operation  of  the  train  on  its  west- 
ward journey.  But  after  said  train  was  In 
motion,  and  while  It  was  going  on  its  way  aa 
aforesaid,  at  a  slow  rate  of  speed,  the  said 
conductor,  who  waa  a  cax  length  or  m<H!«  In 
front  of  the  {riaintiff  (and  no  other  employ^ 
of  the  defendant  was  near  or  In  sight).  In  per- 
formance (tf  his  duty,  bat  in  a  gruff  or  angry 
tone  of  voice,  ordered  the  plaintiff  to  get  off 
and  heap  off  of  said  train,  and  at  the  same 
time,  in  performing  his  duty,  said  conductor 
proceeded  to  and  did  alight  from  the  car  on 
which  he  (said  condoctor)  was  riding,  and 
walked  or  ran  backwards  on  the  grouiid  at 
the  aide  of  the  train  toward  the  place  where 
the  plaintiff  was  riding,  with  the  apparent 
purpose  of  ejecting  plaintiff  from  the  train, 
and  of  keeping  or  preventing  him  firom  get- 
ting on  the  train  again.  Hm  plaintiff  heard 
ttie  said  wder  of  said  conductor,  and,  intend- 
ing to  obey  It  In  all  respects^  proceeded  at 
once  to  alight  from  the  train  iqmn  the 
ground,  which. he  did  In  pn^er,  upright  po- 
sition, with  his  feet  upon  the  ground,  entirely 
outside  fMC  the  car  and  train,  and  with  face 
forward,  and  tbe  plaintiff  was  then  In  a  posi- 
tion and  place  of  absolute  safety  to  himself. 


and  would  not  have  received  any  injuries  to 
bis  pnson  about  or  loon  detSndant^a  railway, 
except  for  the  following  facts:  The  plaintiff, 
the  moment  after  alighting  from  said  train, 
and  before  be  had  an  opportunity  or  waa  able 
to  torn  and  peaceably  to  leave  the  side  of  tiie 
train  and  to  leave  the  railway  (tf  the  de- 
fendant; aa  he  Intended  to  do,  came  fall  Into 
the  arms  of  aald  ctmdactor,  and  aald  conduc- 
tor, in  the  continued  perfbrmance  of  his  duty 
to  the  defendant,  then  and  there,  willfully, 
wantonly,  negllg^tly,  and  with  a  total  dis- 
r^ard  for  the  aafety  of  the  plaintiff,  and  of 
blB  duty  to  avoid  doing  any  injury  to  him, 
grasped  with  his  hands  the  anna  and  shoul- 
ders of  the  plaintiff,  and  proceeded  violoitly 
and  n^llgently  to  shake  the  plaintiff,  who 
waa  small  of  slae,  and  to  awing  blm  about 
and  off  of  the  ground,  so  that  and  wholly  be- 
cause thereof,  without  any  fault  on  the  part 
of  the  plaintiff,  said  conductor  did  In  such 
performance  of  his  duty,  willfully,  wantonly, 
and  negligently,  cauae  the  right  leg  of  the 
plaintiff  to  be  thrown  ovw  and  acroas  the 
Bontb  rail  of  def«idanf s  railway,  and  be- 
neath the  wheel  or  wlieela  of  aald  train  there- 
on, and  to  be  run  ara  and  crushed  a  little 
above  ttie  ankle  by  the  wheels  of  said  train, 
and  the  leg  of  the  plaintiff  was  thereby  so 
badly  mangled  as  to  render  necessary,  in  or- 
6/a  to  save  the  life  of  pl^ntlff,  the  amputa- 
tl(m  of  aaid  1^  as  was  done,  about  midway 
between  the  ankle  and  the  knee."  The  an- 
swer, while  admitting  that  the  plaintiff  re- 
ceived certain  Injuries,  denies  that  the  aald  In- 
juries, or  ^ther  or  any  of  them,  were  caused  or 
w«e  the  result  of  any  careleasneaa  or  Dili- 
gence on  the  part  of  the  defendant,  or  of  any 
of  Its  servants,  agmta,  or  employes.  It  la 
further  alleged  In  the  answer  "that  all  of  the 
said  injuries  were  caused  by  and  were  the 
result  of  the  plalntUTs  own  careleasnoa  and 
negligence  and  unlawful  conduct;  that  the 
said  plaintiff  was  at  the  time  of  receiving 
said  Injuries  wnmgfully,  n^llgently,  and 
unlawfully  and  without  the  permission  or 
conaent  of  the  defendant,  tre^sslng  upon 
the  pr<^)erty  of  the  defendant ;  that  at  said 
time  he  n^Ellgently,  wrongful^,  and  anlaw- 
fally  boarded  tme  of  the  freight  tralna  of  the 
said  defoidant  and  got  upon  one  of  the 
freight  cars  of  said  d^endant  in  aald  train, 
under  the  floor  thereof,  while  tiie  said  car 
and  train  were  in  motion,  without  the  knowl- 
edge or  c(ms«it  of  the  defendant,  and  toe  tife 
purpose  of  riding  tiiereon  without  paying  or 
attempting  to  pay  or  Intending  to  pay  the 
fare  for  riding  thereon;  that  aald  posltitm 
was  an  ffineedlngly  dai^rous  one,  and  that 
plaintiff  well  knew  at  aald  time  that  the  aald 
poaltiou  which  he  took  under  said  ear  m  aald 
train  was  an  exceedingly  dangerous  one.  and  | 
that  he  had  no  right  to  get  on  or  r«naln  upw  ' 
said  car  at  said  place  or  time,  or  any  other 
place  or  time;  that,  while  negligently  and 
wrongfully  riding  upon  said  car,  under  the 
floor  thoreof ,  plaintiff  n^lgently  and  with-  I 
out  the  ezerdse  of  any  care  or  caution  all^t-  ' 
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ed  ftom  Bald  car  and  train  wblle  the  said  car 
ind  train  were  in  moticm ;  and  that,  bj  rea- 
son of  said  nesllgeoce  and  carelesanen  and 
nnlawfnl  and  wrongful  conduct,  tbe  plaintiff 
ncefred  the  InjnrleB  In  qnestloii."  The  rq>ly 
iB  a  general  denial. 

L  With  reference  to  tbe  contention  that 
tlte  petition  does  not  etate  a  cause  of  actltA, 
It  occurs  to  aa  that  both  parties  to  the  con- 
troTersy  have  at  all  times  during  the  prog- 
ress of  the  trial  In  the  lower  court  regard* 
ed  tbe  pleading  as  sufficient  The  defendant 
company  has  given  the  petition  such  a  con- 
■tmctlon  as  required  it  to  answer  and  defend 
In  the  action,  and  it  would  seem  that  this 
court  ought  not  now  to  construe  the  petition 
u  not  stating  a  cause  of  action,  unless, 
under  a  libera!  construction  of  all  of  its 
illations,  aided.  If  It  Is,  bj  the  allegatlona 
of  the  answer,  with  tbe  view  of  suBtalnlng 
It  If  possible,  the  CMKlusion  is  irreslBtible 
that  It  Is  defective  In  substance,  and  that 
no  cause  of  action  against  the  defendant 
baa  heea  stated.  Tbe  nearest  the  defendant 
bas  approached  to  a  challenge  of  the  snffl- 
denc?  of  the  petition,  or  of  the  evidence  In 
mii^rt  of  Its  allegations,  was  when,  at  the 
close  of  the  submission  of  plaintiff's  evidence 
at  tbe  trial,  tbe  defendant  asked  for  a  per- 
emptory Instruction  to  the  Jury  to  return 
a  T^Ict  In  Its  favor  on  tbe  ground  that  the 
testimony  Introduced  In  accordance  with  tbe 
averments  of  the  petition  affirmatively  estab- 
lishes tbe  fact  that  the  acta  complained  of 
were  acta  done  by  the  conductor  not  In  tbe 
performance  of  bis  duty  to  the  master;  and 
not  within  the  scope  of  bis  employment,  and 
ar«  acts  for  which  be  himself  Is  liable.  Tbe 
motion  can  be  regarded  only  as  a  demurrer 
to  the  evidence  Introduced  by  tbe  plaintiff 
in  8Tipi>ort  of  tbe  cause  of  action  set  forth 
in  bis  petition.  Tbe  rule  in  this  Jurisdiction 
la  that,  where  an  oBJectlon  to  a  petition  on 
tbe  ground  that  it  does  not  state  a  cause  of 
action  Is  not  interposed  till  after  tbe  trial  of 
the  case,  the  pleadings  will  be  liberally  con- 
strued, and.  If  possible,  sustained.  Chicago, 
B.  &  Q.  R.  Co.  T.  Splrk,  51  Neb.  167,  70  N.  W. 
»2fi;  Splrk  V.  O.,  B.  ft  Q.  R.  Co.,  57  Neb. 
565,  78  N.  W.  272.  Against  an  objection 
at  tbe  inception  of  a  trial  to  the  Introduction 
of  any  evidence,  on  the  grotmd  that  tbe  peti- 
tion does  not  state  a  cause  of  action,  the 
pleadings  attacked  will  be  liberally  con- 
strued, and,  if  possible,  sustained.  Norfolk 
B.  8.  Co.  V.  HIght,  56  Neb.  162,  76  N.  W.  666. 
Tbe  petition  which  la  attacked  for  tbe  first 
time  in  tbe  Supreme  Court  on  the  ground 
that  It  does  not  state  a  cause  of  action  will 
be  UbCTally  construed.  Omaha  National 
Bank  V.  KIper,  00  Neb.  83,  82  N.'  W.  102.  In 
tiie  opinion  it  la  said:  '^e  petition  was  not 
assailed  In  the  trial  court,  and  the  rule  Is 
that  it  should  now  receive  a  liberal  construc- 
tion, with  the  view  of  giving  effect  to  tbe 
ideader'B  purpose." 

Oonnsd's  argument  directed  to  tbe  alleged 
failure  of  the  petition  to  state  a  cause  of 


action  is  predicated  on  the  averments  found 
thereha,  wherein  It  is  stated:  "The  plaintiff 
heard  the  said  order  of  said  conductor,  and, 
intending  to  obey  it  in  all  respects,  proneded 
at  once  to  alight  from  the  train  upon  the 
ground,  which  he  did  in  propw,  upright  posi- 
tion, with  his  feet  upon  the  ground,  entirely 
outside  of  the  car  and  train,  and  with  face 
forward;  and  the  plaintiff  was  then  tn  a 
position  and  place  of  absolute  safety  to  him- 
self," etc.  These  allegations,  it  is  urged, 
negative  any  possibility  of  liability  on  tbe 
part  of  the  company  for  tbe  Injuries  which 
were  received  by  Kerr,  because  tbe  con- 
ductor bad  no  duty  to  perform  In  removing 
the  plaintiff  from  tbe  train,  nor  In  prevent- 
ing bim  from  boarding  it  The  petition,  as 
drawn,  It  is  asserted,  presents  a  case  where 
a  person  standing  opposite  a  train,  not 
boarding  It  or  attempting  to  board  it,  is  as- 
saulted by  tbe  conductor.  It  is  conceded 
that  if  the  conductor  should  injure  a  per- 
son by  the  use  of  unnecessary  force  In  tak- 
ing him  from  a  train,  or  tn  reslstlag  his  at- 
tempt to  board  tbe  train,  the  company  could 
be  held  liable  for  his  acts;  but  in  this  case, 
it'  is  urged,  there  Is  presented  simply  tbe 
'question  of  a  servant  going  outside  of  his 
employment  to  assault  a  person.  This  view 
seems  to  us  to  be  hardly  Justified  by  the 
pleadings.  It  omits  consideration  of  an  es- 
sential element  which  seems  to  be  fairly, 
even  though  somewhat  obscurely,  stated, 
wherein  it  Is  averred  that  the  plaintiff,  the 
moment  after  alighting  from  said  train,  and 
before  he  had  an  opportunity  to  depart 
therefrom,  or  was  able  to  turn  and  peaceably 
leave  the  side  of  the  train,  and  to  leave  tbe 
railway  of  the  defendant,  came  full  Into 
the  arms  of  said  conductor,  and  said  con- 
ductor, In  the  continued  performance  of  his 
duty  to  the  defendant  then  and  there,  will- 
fully, wantonly,  negllgentiy,  etc.,  committed 
tbe  acts  complained  of.  Manlfestiy  tba  pur- 
pose of  the  pleader  was  to  allege  facts  show- 
ing that  tbe  plaintiff  was  not  guilty  of  con- 
tributory negligence  producing  or  contribut- 
ing to  produce  tbe  injury  be  suffered,  and 
that  his  position  was  such  as  to  avoid  in- 
Jury  to  himself  by  his  own  acts  in  leaving 
tbe  railway  train,  but  that  while  be  was 
thus  In  tbe  act  of  removing  himself  from  the 
train  in  obedience  to  tbe  command  of  the 
conductor,  and  aftw  he  had  gotten  to  a  place 
of  comparative  safety  to  himself  In  his 
effort  to  extricate  himself  from  tbe  car 
under  which  he  was  riding,  he  was  seized 
by  the  conductor  for  tbe  purpose  of  ejecting 
blm  from  the  train  and  from  tbe  right  of 
way,  and  of  keeping  him  therefrom,  and  in 
doing  so  there  was  Inflicted  the  personal  In- 
Jury  for  which  a  recovery  Is  sought  This 
construction  seems  to  have  been  given  to 
the  pleadings  by  tiie  parties  to  the  contro- 
versy, and  we  are  disposed  to  hold,  tn  view 
of  the  rule  of  liberal  construction  to  which 
reference  has  been  made,  that  the  petition, 
when  thus  ctHistnied,  states 'fiicts  dlsctotfng 
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tbe  UablUty  ct  the  maiter  fbr  tiie  acta  of 
tbe  Mrrant,  asd  will  auppcfft  a  ludgment  in 
the  plalDtUTi  favor.  Related  to  the  rale  ot 
Mmatnietloii  just  considered  la  anothw, 
whldi  la  expressed  In  Biie  Ins.  Oo  t.  Baild> 
Ing  ft  Loan  Ass'n,  68  Neb.  606.  88  N.  W.  868, 
where  It  la  held  that,  'Vhoe  a  petition  la 
assailed  for  the  first  time  by  a  demwrer  we 
tenna  Interposed  at  ftke  close  of  the  tostl* 
numj.  It  wOi  be  conatroed  liberally  and  In 
the  light  of  tbe  entire  record,  and  where, 
from  the  natare  of  the  answw  and  the  tes- 
tlmony  adduced.  It  appears  that  both  parties 
bare  placed  the  same  conBtmctfon  on  a  patl- 
tion,  the  court  should  not  ignore  construc- 
tion In  passing  on  such  demurrer,  eren 
though  the  petition,  standing  alone,  might 
not  admit  of  such  construction." 

We  may  also,  In  this  connection,  call  at- 
tention to  another  rule  of  conatmctfon,  har- 
ii^  a  direct  bearing  on  tbe  question  now  be- 
ing Mmsldered.  Ooncedlng  that  tiie  petition 
Is  Imperfect  and  amUguoua  aa  to  tiie  situa- 
tion of  tiie  parties  when  the  assault  Is  al- 
leged to  have  been  committed*  tbe  defendant, 
by  its  answer,  has  aided  a  defective  peti- 
tion, and  supplied  the  Impofectlon,  so  tiat 
the  two  pleadings,  when  conatmed  In  th% 
light  of  each  other,  unmistakably,  we  think, 
justify  the  inference  that  the  Injury  occur- 
red before  the  plaintiff  had  disengaged  him- 
self fnnn  tbe  train,  and  while  be  was  in 
ttie  act  of  so  doing,  ^ther  by  his  own  ac- 
tion or  the  action  of  the  conductor,  which 
Is  alleged  aa  a  basts  of  recovery.  In  view 
of  tbe  averments  of  tbe  answw,  the  conduct- 
or was  manlfeatly  acting  In  titie  strict  line 
of  the  duties  owing  to  his  mastw,  in  seeing 
to  it  that  the  plalnUfl  was  compelled  to 
leave  the  train;  and,  as  thus  resented,  tbe 
question  of  surpassing  in^rtance  la  wheth- 
er the  Injury  was  occasioned  by  tbe  willful, 
wanton,  and  negligent  acta  of  the  conductor 
in  ejecting  the  trespasser,  or  by  tbe  netfl- 
gence  of  the  plaintiff  In  fre^g  liimself 
from  the  car  on  which  he  was  riding,  In 
obedience  to  tbe  command  of  the  conductor 
to  get  off  of  and  leave  tiie  train.  The  peti- 
tion alleges  that  tbe  Injury  was  caused  by 
ttie  act  of  the  conductor  in  ejecting  him 
from  tbe  car  under  which  he  waa  riding, 
and  the  answer  alleges  Iba^  by  the  force 
of  hbi  own  movementa  In  extrlcattog  him- 
self from  tbe  car,  be  permitted  his  limb  to 
fall  on  the  rail,  and  to  be  crushed  by  the 
wheel  on  the  moving  train.  It  is  said  by 
this  court  that  a  petition  wUch  Is  defective 
1^  reason  of  Ibe  omlssiMi  of  material  facts 
therefrom  will  be  aided  and  cured  by  the 
avorments  of  such  facts  In  the  answer.  Rail- 
way O.  ft  B.  Ace.  Ass'n  V.  Drummond,  66 
Neb.  23S.  76  N.  W.  662:  "A  defective  or 
ambiguous  petition  may  be  aided  and  its  in- 
firmities cured  by  averments  in  tbe  answer." 
Beebe  v.  Latimer,  69  Neb.  306.  80  N.  W. 
904.  It  is  difficult  to  perc^ve  bow  It  may 
be  said  fliat  the  plaintiff  received  tbe  Injury 
while  In  the  unlawful  act  of  stealing  a  ride. 


and  white  be  waa  In  tbe  act  of  leaving  tin 
train,  and  at  tbe  aame  time  be  aald  that  be 
bad  1^  the  train,  bad  ceaaed  to  be  a  tras- 
passw,  and  tbat  the  cmductw'a  acti^  as 
^iarged,  conceding  than  to  be  teat,  wwe  not 
done  in  the  course  of  tbe  performance  of  his 
dutiea  aa  such. 

2.  Can  the  judgment  be  upheld,  and  the 
plaintiff  recover  undtt  tbe  eridence?  In  re> 
apeet  of  HUa  qoesUon  It  la  Insisted  Uiat  by 
plalnttlTa  own  statement,  assuming  the  trnth 
of  all  tiiat  la  said,  it  is  concloslv^  esttb- 
llsbed  as  a  fact  that  the  assault  which  it 
is  alleged  was  committed  by  Ibe  conductor 
was  not  in  tbe  j^erfonnaace  of  any  duty 
which  he  owed  to  tbe  company,  and  was  not 
an  act  for  which  the  company  Is  responal- 
b)e.  Oounsel,  In  their  briefs,  say  that  it  is 
fully  admitted  that  If  tbe  conductw  bad 
made  the  assault  for  the  purpose  of  puttii^ 
tbe  plaintiff,  aa  a  trespasser,  off  tbe  train, 
or  f<Mr  the  purpose  of  reslstbig  an  attempt 
to  get  on  the  train,  such  acts  would  be 
within  the  line  of  bia  duties,  and  for  any 
Improper  conduct  In  that  regard  the  com- 
pany would  be  res|K»ttible;  but.  It  Is  ar- 
gued, aa  the  alleged  assault  was  not  com- 
mitted for  the  purpose  of  putting  plaintiff 
off  the  train  or  preventing  him  from  board- 
ing the  train,  thm  the  assault  would  not  be 
in  tbe  line  of  the  duty  of  tiie  conductor,  but 
would  be  an  act  personal  to  blm,  for  ^rihlch 
the  company  la  not  responalUe^  and  that  tbe 
testimony  of  Ibe  plaintiff  puts  bevond  per- 
adventnre  of  doubt  the  fact  tiiat  the  assault 
yraM  not  committed  for  the  purpose  of  dtber 
removtog  blm  from  tbe  train,  or  prevent- 
ing him  from  again  boarding  It  This  coo- 
tention  Is  based  oa  tbe  tbemy  that  the  plain- 
tifl  at  the  time  of  the  alleged  asaanlt  bad 
left  Ibe  train,  and  was  manifesting  no  pur- 
pose or  Intention  of  returning  <x  repeating 
tbe  trsspaaa  he  had«c«nmitted,  and  for 
that  reastm  the  act  of  the  conducted  iras  not 
in  the  course  of  the  perfonnance  of  his 
duties.  The  conductor,  in  teatifylng.  says 
he  waa  about  a  car  length  fnnn  tbe  plalntifl 
as  he  waa  getting  off  the  truss  bsrs  on 
which  be  was  riding;  that  he  had  bold  of 
blm  when  be  was  hurt;  that  tbe  plaintiff 
was  lying  on  tbe  ground,  and  he  pulled 
him  away  from  tbe  train;  tbat  tbe  plaintiff 
was  three  or  four  feet  from  the  wheel;  and 
that  he  pulled  Iilm  fnnn  under  the  train 
after  the  wheti  had  run  over  the  one  foot 
Tbe  plaintiff  says  he  heard  the  conductor 
holloa,  "Xou  boys  get  off  of  here  and  stay 
off  of  here."  He  testifies  tbat  at  the  time 
tbe  conductor  was  about  a  car  lei^tb  ahead, 
and  in  the  act  of  aligtating  from  a  tnitbt 
car,  down  the  side  of  which  he  had  climbed. 
Tbe  plaintiff  tben  says  be  immediately  tried 
to  get  out,  and  got  out;  that  be  took  bcdd 
of  tbe  post  with  bis  Imnds,  his  feet  being 
out  over  tbe  outside  bar,  and  swung  himself 
out  from  under  ttie  car;  that  he  alighted  on 
the  ground  all  r^t,  and  tbe  force  he  re- 
ceived whUe  rl^jig  aa  tbe  train  caused  blm 
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to  ran  along  two  or  three  steps  aftv  getting 
«ff.  that  the  ccmdnctor  ran  toward  him;  that 
he  bad  his  hands  on  the  bar,  to  try  to  tarn 
tmt  and  before  be  could  tarn  ont  the  con- 
doctor  caught  him;  that  he  grabbed  and 
shook  him  several  times,  and  pretty  severely; 
that  he  lost  his  footing,  and  that  the  conduct- 
or swung  him  around,  and  the  wheel  passed 
orer  hla  toot;  that  the  conductor  pulled  him 
out  and  laid  him  down  beside  the  track;  and 
that  be  said  to  the  cwdnctor,  "Now,  see 
what  yoa  have  done."  On  cross-examination 
die  vltness  says  be  was  entirely  outside  the 
car  and  train;  that  he  was  not  aboard  the 
ear.  nor  was  be  trying  to  get  on  the  car,  but 
was  trjing  to  get  out,  and  that  he  was 
■tandlng  or  walking  along  the  car  after  he 
had  gottNi  irfE  the  .tniw  rods;  that  he  was 
outside  of  the  car,  not  on  nor  trying  to  get 
on  the  car,  and  that  only  hla  hands  were 
oa  the  car;  that  while  In  this  position  he 
was  assanlted  the  oondnctn;  that  It  was 
not  neccssBiy  to  assault  falm  to  get  blm  off 
the  ear.  and  fliat  he  was  not  trying  to  get 
aa  tbe  car,  and  that  there  was  no  assault 
to  keep  him  from  getting  on  the  car;  and 
that  be  was  not  trying  to  get  .on. 

This  evidence  drawn  out  in  crofls-examlna- 
tlon,  the  substance  of  which  we  have  given. 
Is  eapeeMlf  relied  on  to  establish  the  essen- 
tial fact  contended  tor,  to  wit,  that  the  con- 
ductor's asaanlt  was  not  within  tbe  scope  of 
bis  duties,  since  It  was  neither  for  the  pur- 
pose of  putting  the  plalntlfC  off  the  train,  nor 
far  tbe  poipose  of  preventing  him  from  get- 
ting on  tbe  train.  The  record  does  not  neces- 
sarily eBtid>lish  the  ftict  ctmtended  for,  nor 
an  we  to  be  governed  solely  by  the  state- 
ments of  tbe  witness  as  testified  on  cross-ex- 
aadnatioo— eqwdaOy  so  whore,  In  order  to 
ascertain  the  real  and  exact  situation,  ref- 
erence mint  be  had  to  bis  testimopy  preced- 
ing, as  wdl  as  that  which  follows.  It  Is  from 
all  that  1«  said  and  testified  to  by  him,  recrai- 
dling  all  parts  wberevw  possible,  that  we 
may  ascertain  tbe  truth  of  tbe  matter  in  con- 
troversy. When  so  oonsfalered.  w«  Hilnk  the 
fair  inference  is  that  as  the  plaintiff  was  re- 
neviag  himself  fnun  under  the  car  where  he 
was  riding,  and  after  he  had  alighted  on  the 
groond  In  a  position  not  altogethw  upright, 
but  approximately  so,  and  before  he  had 
freed  blmaelf  from  the  train,  and  while  his 
hands  were  bold  of  the  bars  or  rods  where 
he  bad  been  riding,  and  as  he  was  moving 
forward  with  the  train*  he  came  In  contact 
with  tbe  conductOT,  who  was  traveling  to- 
ward tbe  rear  of  the  train  In  order  to  drive 
blm  eway,  and  who,  seizing  hold  of  him 
whUe  yet  In  tbe  position  described,  by  throw- 
ing him  around,  threw  bis  foot  or  limb  on  the 
rail  and  under  the  wheel,  by  reason  of  which 
he  rec^ved  tbe  Injury  complained  of.  We 
are  not  to  be  understood  as  saying  this  Is  the 
literal  troth,  but  there  is  evldoice  In  the  rec- 
ord tending  to  establish  this  state  of  facte, 
and  suffldent  to  support  the  verdict  of  the 
Jury,  who  obvtously  found  such  to  be  fru& 


The  plaintiff's  companion,  belog  somewhat 
older,  testltles  that  at  the  time  of  or  Imme- 
diately preceding  the  injury  the  plaintiff  was 
"sitting  kind  of  aidesaddle-like"  on  tbe  truss 
rods,  with  his  feet  banging  ovw  the  outelde 
rod,  and  that,  while  the  conductor  was  com- 
ing toward  the  plaintiff,  tlie  witness  saw  him 
start  to  get  out,  and  saw  his  feet  on  the 
ground;  that  his  feet  were  on  the  ground, 
and  he  was  la  a  kind  of  crouched  position; 
that  bis  bands  were  not  on  the  ground.  A 
brakeman  (one  of  tbe  defendant's  witnesses) 
testifies  that  tbe  plaintiff  was  lying  by  the 
side  of  the  track  as  the  conductor  made  a 
run  or  Jump  or  spring  towards  the  car  under 
which  the  plaintiff  had  been  riding.  As  to 
the  contmtlon  that  this  evidence  indi^utably 
estebUshes  tbe  fact  tbst  tbe  plaintiff  had  left 
the  train,  and  bad  ceased  to  be  a  treqMSBerr 
and  was  making  no  attempt  to  again  board 
it,  we  think  it  falls  tar  short  of  proving  sncb 
to  be  tbe  case.  Suppose  tbe  plaintiff  had 
been  riding  on  top  of  a  freight  car,  and.  at 
the  command  of  the  conducttn:,  bad  deeceoded 
the  ladder  at  the  sld^  with  the  view  of  leav- 
ing tlie  frain  In  obedience  to  tbe  ctnnmand. 
but  Just  as  be  had  alighted  on  the  ground, 
and  while  yet  hold  of  tbe  ladder  on  which  be 
bad  descended,  and  while  out^de  at  the  train, 
and  with  no  Intention  of  returning  to  it,  but 
while  In  tbe  position  mentioned,  the  conduc- 
tor seised  blm  and  threw  him  in  snch  a  man- 
ner as  to  Injure  bis  perscm  by  the  car  pass- 
ing over  bis  limb;  could  it  be  successfully 
ctmtended  that  the  act  of  the  conductor  was 
beytmd  the  scope  of  the  duties  of  the  servant 
to  his  master,  and  for  which  no  liability 
would  attach  to  the  lattwT  These  two  bays 
bad  been  playing  hide  and  seek  with  tiie 
trainmen.  They  bad  been  dodging  from  side 
to  side  of  tbe  train  In  order  to  escape  the 
tralnmoi  and  steal  a  ride  to  Omaha.  The 
conductw  was  endeavoring  to  prevent  them 
fran  so  riding,  as  it  was  his  duty  to  do.  He 
was  chasing  them  from  the  train.  He  was 
not  only  ejecting  tbe  plaintiff  from  the  car 
on  which  he  was  riding  at  the  time  of  tiie 
bOury,  but  be  was  endeavoring  to  prevent 
him.  as  well  as  bis  companion,  from  riding  on 
the  train  anywhere  or  In  any  position  other 
than  as  r^ular  passengers  upon  payment  of 
fare.  This  was  obviously  bis  object  In  pur- 
suing the  plalntUt  This  Is  why  he  seized 
him,  shook  him,  and  swung  him  so  that  he 
lost  bis  footing.  If  he  did  so.  He  bad  no  per- 
sonal ill  will  or  malice  toward  the  plaintiff, 
and  so  testlfiea  It  was  not  for  revenge  nor 
any  otbet  purpose  than  to  prevent  tiie  plain- 
tiff from  riding  In  the  manner  he  was  endeav- 
oring to  ride,  and  from  trespassing  on  tbe 
company's  rights,  tiiat  actuated  tbe  conductor 
In  doing  what  be  did  at  tbe  time. 

The  fact  that  the  plaintiff  was  not  at  the 
time  trying  to  again  board  the  fraIn,  or  in- 
tending to  do  BO,  cannot  materially  affect  the 
situation,  or  alter  the  righto,  dutira,  and  lia- 
bilities of  the  respective  parties.  Such  ml^t 
be  material,  had  the  plaintiff  entirely  re- 
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moved  himself  from  the  train  and  right  of 
way,  and  for  the  time  being  ceased  to  be  a 
treqpassw,  but  he  bad  not  done  this.  He  was 
BtUl  treepaBslng.  He  was  yet  bold  of  the  car 
on  which  he  had  been  riding.  The  act  of  re- 
moving himself  from  the  train  had  not  been 
completed.  The  act  of  the  conductor,  aesimi- 
Ing  the  plaintiff's  theory  to  be  correct,  was 
but  one  of  a  series  of  continuing  acts  set  In 
motion  with  the  view  of  ejecting  the  plain- 
tiff from  the  train — a  place  where  he  had  no 
business  to  be — and  until  the  act  had  been 
folly  completed,  and  the  purpose  for  which 
tiie  different  acts  were  set  in  motion  aocom- 
pltebed,  the  conductor  was,  as  It  seema  to  us, 
manifestly  acting  within  the  scope  of  hla  em- 
ployment, and  In  the  furtherance  of  the  In- 
terests and  business  of  the  master.  It  was 
hla  business  to  drive  off  trespassers,  and  to 
keep  them  oB,  and  It  was  this  very  bnslnees 
he  was  engaged  in  when  the  acts  of  which 
complaint  Is  made  were  performed.  In  brief. 
If  the  boy  was  hurt  nnda*  the  train,  as  he 
undoubtedly  was,  and  as  a  part  of  the  trans- 
action of  his  riding  on  and  attempting  to 
leave  the  train  when  ordered  so  to  do  by  the 
conductor,  by  what  manner  of  reasoning  Is 
the  Inference  warranted  that  he  had  left  the 
train,  and  had  ceased  to  be  a  trespass^,  and 
for  that  reason  the  concfuctor's  acts  were  be- 
yond the  scope  of  his  authority?  If  plaintiff 
was  hurt  while  leaving  the  train,  then  it  was 
Ills  own  or  the  conductor's  wrongdoing  that 
contributed  to  the  Injury :  and,  If  the  latter, 
then  the  coocluslon,  we  think.  Is  irresistible 
that  It  was  done  in  the  course  of  the  perform- 
ance of  his  duties  and  In  the  line  of  his  em- 
ployment. 

The  general  rule  la  that  a  master  ia  liable 
for  injuries  to  third  persona  arising  from 
the  negligence  of  his  servant  while  In  the 
lawful  and  authorized  employment  of  the 
master.  Toledo,  W.  &  W.  R.  Co.  v.  Harmon, 
47  111.  298,  95  Am.  Dec.  489;  Gray  v.  Port- 
land Bank,  3  Mass.  364,  8  Am.  Dec.  156;  Oasa 
V.  Coblena,  43  Mo.  377;  Harrlss  t.  Mabry,  23 
N.  G.  240.  The  authorities  say  a  master  is 
liable  for  the  acts  of  hla  servant  within  the 
genera]  scope  of  his  employment  while  about 
his  master's  business,  though  the  act  be  neg- 
ligent, wanton,  willful,  or  malicious,  and 
this  Is  BO  though  the  act  complained  of  has 
been  expressly  forbidden  by  the  master,  4 
Cur.  Law,  608,  and  authorities  dted.  See, 
also,  Burns  v.  Glens  Falls  R.  Co.  (Sup.)  38 
N.  Y.  Supp.  85G;  Craker  v.  Chicago  &  N.  W. 
Ey,  Co.,  36  Wis.  65T,  17  Am.  Rep.  B04,  and 
Cohen  v.  Dry  Dock  R.  Co.,  69  N.  Y.  170.  In 
the  last  case  dted,  in  the  opinion  it  Is  said: 
"A  master  is  liable  for  the  wrongful  act  of 
his  servant,  to  the  Injury  of  a  third  person, 
where  the  servant  Is  engaged  at  the  time 
in  doing  his  master's  business,  and  la  acting 
within  the  general  scope  of  hla  authority, 
although  he  Is  recklesa  of  the  performance 
of  his  duty,  or,  tiirough  lack  of  Judgment  or 
discretion,  or  from  infirmity  of  temper,  or 
ond«r  tb9  influence  of  passion  aroused  by 


the  circumstances,  goes  beyond  the  strict 
line  of  bis  duty,  and  Inflicts  unnecessary  and 
nnjnstlflable  injury."  On  tbe  other  liand,  it 
Is  said:  "A  master  Is  not  liable  for  a  mali- 
cious or  wanton  act  of  a  servant,  done  out- 
side of  his  employment,  without  regard  to 
his  aervlcea,  and  in  order  to  effect  some  pur- 
pose of  his  own."  Mott  v.  Consumers'  Ice 
Co.,  73  N.  Y.  543.  In  this  same  case,  how- 
ever, it  Is  declared  that  "for  the  acts  of  a 
servant  within  the  general  scope  of  his  em- 
ployment, while  engaged  In  his  master^s  busi- 
ness, and  done  with  a  view  to  the  furtherance 
of  that  business  and  the  master's  interests, 
the  master  is  responsible,  even  though  the 
act  be  done  negUgentir,  wantonly,  <nr  vrea 
wllifully." 

Tested  by  the  principle  dedudble  from 
thMe  authorities,  there  seems  little  room  to 
doubt  that  the  acts  of  the  conductor  alleged 
In  the  petition,  and  as  testifled  to  by  the 
plaintiff,  and  for  which  the  company  Is 
sought  to  be  held  reapoualble,  If  believed  by 
the  Jury,  were  within  the  general  Hcope  of 
the  employment  of  the  aervant;  were  com- 
mitted while  he  was  engaged  in  his  master'a 
business,  and  with  a  view  to  the  furtherance 
of  the  business  and  interests  of  the  master. 
Thia  court,  In  an  early  case,  has  recognized 
and  given  expression  to  the  rule  adverted  to, 
wherein  It  Is  held  that  "a  corporation  is 
liable  for  acts  committed  In  Ihe  course  of 
the  agenfs  employment,  or  In  connection 
with  the  transaction  of  the  bustneaa  of  the 
corporation."  Miller  v.  BuiUngton  &  M.  B. 
Co.,  8  Neb.  219.  A  case  well  In  point  Ia 
Hamilton  v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(Iowa)  93  N.  W.  594.  There  a  conductor, 
in  ejecting  a  trespasser  from  the  train  after 
be  had  climbed  thereon  the  second  or  thh^ 
time,  seized  him  by  the  collar,  slapped  and 
beat  him  with  his  hand,  and  then  stopped 
the  train  and  put  the  trespasser  off.  It  Is 
held  that  the  beating  administered  by  the 
conductor  was  within  the  line  of  his  em- 
ployment, and  that  the  master  was  liable. 
In  the  opinion  it  is  said:  '*There  is  no  ques- 
tion that  if,  In  removing  plaintiff  as  a  tres- 
passer, the  defendant's  conductor,  who  was 
charged  with  the  duty  of  removing  tres- 
passers from  the  train,  caused  him  to  suffer 
personal  injury  by  reason  of  attempting  to 
put  him  off  at  a  dangerous  place  or  by 
using  unreasonable  or  unnecessary  violence, 
the  defendant  would  be  liable  for  his  acts, 
even  though  they  were  wanton,  willful,  ma- 
licious, and  unlawful."  Citing  a  number  of 
authorities.  "This  proposition,"  continues 
the  court,  'is  conceded  by  counsel  for  ap- 
pellant, but  he  contends  that  the  evidence 
shows  the  beating  of  the  plaintiff  to  have 
been  a  aeparate  and  distinct  transaction.  It 
was  not  as  a  result  of  any  personal  malice 
or  III  will  of  the  conductor,  but  because,  as 
conductor,  he  was  Irritated  by  the  conduct 
of  the  plaintiff,  and,  as  he  declares,  was 
with  the  purpose  of  teaching  the  plaintiff  a 
leuon.  so  that  when  he  was  put  off  he 
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wovld  atmy  ott.  Tbtn  Is  nothing  to  indicate 
tint  the  oondnctor,  under  preteoM  of  dis- 
cfau|liis  Us  dntr  conductor*  was  taking 
tbe  (wortnnlty  to  Injmn  plalntUC  on  acconnt 
of  Us  personal  HI  will.  He  was  confessedly 
leUng  tbxooghont  as  condnetor,  dla^uusUig 
tiie  do^  to  prevent  plaintiff,  o  a  trespasser* 
firom  riding  on  tlie  train.  We  think  the  case 
li  plainly  one  where  the  wrongful  acts  of 
flu  conductor,  If  any,  woe  chargeable  to  the 
defendant"  The  same  may  be  Mid  of  tbe 
ficts  In  the  case  at  bar.  The  condnctw  was 
manifestly  acting  thnnigh  no  pexamal  111 
wfn  to  tbe  plslntUE.  His  acts  were  with  the 
Ttew  of  removing  tbe  plaintiff,  as  a  tres- 
paiser,  and  to  prerent  a  recmrence  of  tbe 
tnipass.  IBa  was,  U  the  plalntUTs  stay  la 
beUered,  forcibly  removing  him  from  the 
train,  and  from  the  position  in  connection 
therewith  be  was  occupying  when  the  as- 
anlt  wo  committed,  for  the  express  purpose 
and  with  tbe  sole  object  In  view  of  prevent' 
log  him  from  farther  riding  on  the  train, 
which  be  was  endeavmlng  to  do,  and  to  pre- 
vent  a  oontlnnance  of  the  trespass,  and  the 
act  complained  of  was  one  of  a  series  or  a 
part  of  a  cmitlnnons  act  brongfat  about  for 
Oils  very  prapoee.  The  cass,  as  It  appears 
to  ns,  is  clearly  distinguishable  from  those 
oues  btddlng  tbe  mastw  not  liable  where 
tbe  act  of  tbe  servant  is  done  ontslde  of 
Us  employment  and  witbont  regard  to  bto 
snricea.  The  dlfflcnlty,  of  course,  lies  In 
apptyli^  tbe  mle,  and  drawing  correctly  the 
bne  which  shall  determine  whether  the  act 
Is  wltbbi  or  without  the  sc»pe  of  tbe  duties 
of  toe  servant  In  the  course  of  his  employ- 
mat  In  Georgia  B.  *  B.  Oo.  v.  Wood  (Ga.) 
21  8.  a  288,  47  Am.  8t  Bep.  146,  dted  by 
defaidant  to  support  of  Ito  omtentlon,  it 
aKMan  tbat  certato  boys  bad  been  attempt- 
tag  to  steal  a  ride  upon  a  train,  and  that,  at 
the  time  of  tbe  act  complatoed  of,  ttaey  had 
left  the  trato  and  ^ht  of  way,  and  were 
stendUig  to  a  yard  on  i^vate  pn^wty.  A 
stone  was  thrown  by  one  of  the  trainmen  at 
one  <d:  toe  boys,  idilch  struck  a  girl  who  was 
standing  on  her  father's  porch.  The  com- 
pany was  held  not  liable^  because  tbe  act 
was  not  within  toe  sa^  of  the  employment 
of  the  serrant.  who  was  acting  in  tbe 
capacity  of  a  brakeman.  The  court  says 
'that  no  presumption  arises  that  tbe  servant 
was  acting  wltbto  the  scope  of  his  employ- 
meat  to  throwing  a  stone  at  this  boy,  with 
a  Tiew  to  Injuring  hbn,  after  he  had  deidsted 
from  the  trespass  and  gone  off  from  the 
train.  "If,"  says  tbe  court,  "the  brakeman, 
while  these  boys  were  engaged  to  the  tres- 
pass, had,  to  attempting  to  prevent  the  tres- 
pass or  cause  Ibem  to  desist,  Injnred  one  of 
them  through  negligence  or  carelassnese,  or 
by.  using  more  force  than  was  necessary  for 
tbe  pmpose,  the  compai^  would  p^iaps  be 
liiUtle.  •  •  •  Bat  after  the  boy  had  de- 
sisted the  company  wonld  not  be  responsible 
for  an  Injury  Inflicted  on  blm  by  toe  brake- 
man  In  attempting  to  punish  b^^F*  for  toe 


treapass."  Fra  lite  reawm  It  is  httU  to  Gold- 
en V.  Newbrsnd.  62  Iowa,  00,  2  N.  W.  B87, 
85  Am.  Bep.  257,  tbat  the  master  was  not 
liable  for  toe  acta  of  tbe  servant;  because, 
under  the  circumstances,  they  were  not 
within  the  scope  of  the  duties  for  wMch  em- 
ployed. In  that  case  the  servant  was  em- 
ployed to  protect  property,  the  satoe  being 
a  brewery  operated  by  the  master.  The 
party  assaulted  bad  torown  a  brlA  toto  tbe 
brewery,  striking  some  of  the  property 
therein,  and  then  turned  and  ran,  when 
toe  servant  after  chasing  him  some  IK  or 
20  feet  from  the  building,  shot  tbe  fledng 
party  to  toe  back  of  the  head.  It  Is  said 
by  the  court:  "We  toink  toe  toct  tbat  toe 
deceased  was  retreating  from  the  brewery 
at  the  time  toe  fatal  shot  was  fired  shows 
conchisively  It  was  not  fired  for  or  wito  toe 
totent  of  protecting  the  brewoy,  m  to  the 
Une  of  Boensp^B*  [the  servants]  duty. 
*  *  •  To  protect  toe  brewery,"  says  the 
court,  "did  not  require  Boenw^es  to  shoot 
and  kill  a  p»aon  retreating  toerefnan."  Da- 
vis. V.  Houghteltln,  33  Neb.  588,  60  N.  W. 
76S,  14  L.  B.  A.  737,  Is  also  relied  on.  In 
that  case  toe  servant  was  employed  to  guard 
certato  feed  upon  certain  premises,  and 
to  seise  and  detain  persons  who  might 
be  tonnd  disturbing  such  feed.  Tbe  parly 
Injured  had  occasion  to  be  on  toe  premises, 
and  while  there  toe  servant,  to  attenaptlng 
to  seize  and  detato  blm,  carelessly  and  neg- 
llgentiy  shot  and  killed  blm.  There  was  no 
allegation  toat  the  third  party  was  molesting 
the  feed  or  attempting  to  do  so,  and  It  was 
held  a  demurrer  to  the  petition  was  rightly 
sustained..  The  case,  we  think,  to  prtoc^le. 
Is  clearly  distinguishable  from  toe  one  at 
bar.  Other  like  cases  are  dted,  but  It  will 
serve  no  useful  purpose  to  advert  to  toem  at 
lengto.  Suffice  to  si^  tbat  the  facto  to  toese 
several  eases  tm  which  toe  rl^t  to  recover 
must  rest  are  tuAA  to  negative  tbe  idea  toat 
toe  servant  at  the  time  of  tbe  act  complained 
of  was  acting  to  the  line  of  bis  duty,  and 
wltbto  toe  scope  of  toe  employment  fOr 
which  he  was  engaged.  In  such  case  toe 
servant  is  held  to  be,  at  the  time  when  toe 
Injury  was  Infilcted,  acting  for  himself,  and 
as  his  own  master,  snd  therefore  the  master 
employing  him  was  not  liable.  Tbe  act 
relied  on  as  establishing  the  liability  of  tbe 
master  to  each  tostance  Is  held  not  connected 
wlto  toe  business  In  which  toe  servant  was 
engaged,  and  that  toe  relation  of  master  and 
servant  was  for  toe  time  snspended.  As  we 
have  attempted  to  elucidate  In  toe  case  at 
bar,  the  acta  of  the  servant  which  are  made 
the  basis  fOr  a  recovery  were  to  tbe  further- 
ance of  toe  master's  business,  and  with  toe 
view  of  discharging  the  duties  of  the  ser- 
vant, owing  to  the  master,  by  ejecting  toe 
plaintiff  as  a  trespasser,  and  preventing  a 
recurrence  of  toe  trespass  then  being  com- 
mitted. This  was  to  tbe  line  of  his  duty. 
It  was  a  part  of  his  employment  For  toe 
acta  of  toe  servant  white  so  engaged,  even 
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though  wanton,  wlllfiil,  or  unlawfol,  as  hi 
«prMaed  by  the  anthorttles*  the  maatflr  la 
held  UaMa. 

BntertalttlDff,  aa  ire  do,  the  rlewi  heteto- 
ftxre  ^pressed,  the  conclaBlon  la  reached 
that  the  erldenee  la  infllcfent  to  sustain  the 
verdict,  and  to  disclose  a  liability  on  the  part 
of  the  defendant  company  tar  the  acta  of 
the  aerrant  aa  alleged  In  the  petition  and 
proven  by  the  erUencew  iTlndlng  no  prej- 
udicial ernw  In  the  reowd,  we  are  of  tbB 
opinion  that  ttie  Jodsment  abonld  be  affirm- 
ed, and  it  la  accor^iigly  so  ordered. 

Affirmed. 


BDLBHAN  T.  EDLBMAN. 
(Saprame  Goart  ot  Wisconsin.  Jane  28,  1906.) 

1.  DlVOKOE—GORDONATIOn— RBTITAL. 

Where  a  marital  offense  coostitatlng  a 
cause  for  divorce  is  coadoned,  but  the  miscon- 
duct on  the  part  of  the  ollending  apouae  is 
thereafter  repeated,  the  condonation  is  abro- 
gated, and  the  former  cause  for  diTmroe  Is  le- 
Tived. 

[Ed.  Note. — r<w  cases  in  point  see  vol.  17, 
Cent  Dig.  Divorce,  H  1B5-187.] 

2.  Same— Division  op  Pbopbbtt. 

In  a  proceeding  for  divorce  and  settlement 
of  property  rights  it  appeared  that  defendant 
was  a  oroken-oown  man.  irreclalmably  addicted 
to  intoxication,  and  not  in  sound  healUi.  Plain- 
tiff WBB  a  capable  and  Intelligent  woman,  in 
good  health,  able  to  manage  alTalrs,  and  Lo 
make  property  prodacdve.  She  also  had  prop- 
erty of  her  own  sufficient  to  keep  her  from 
want,  and  bad  no  children.  She  did  not  aid  in 
accumulating  the  defendant's  property.  Held, 
that  an  allowance  to  plaintiff  ox  more  tlian  one- 
third  of  the  defendant's  propnty  was  not  war- 
ranted. 

[Ed.  Note.— For  cases  in  point,  sse  voL  IT, 

Cent  Vis.  Divorce,  S<  67J^m] 

S.  FoBEiQN  Statutes— Peksumption. 

The  laws  of  another  state  with  reference  to 
the  forfeiture  of  property  for  taxes  are  presum- 
ed by  the  Wisconsin  courts  to  be  Identlcsl  with 
the  laws  of  Wisconsin,  in  the  absence  of  proof 
of  the  laws  of  the  other  state. 

[Ed.  Note. — ^For  cases  in  point:  see  vol.  20, 
Cent  Dig.  Evidence,  }  101.] 

4.  DivoBCE— Division  or  Pbopkbtt. 

Where  the  title  to  property  has  been  ent 
off  by  the  nonpayment  of  taxes,  it  cannot  be 
taken  into  accoant  la  making  a  division  of 
property  between  sponses  in  a  divorcs  proceed- 
ing. 

Appeal  from  Circuit  Court,  Green  County; 
B.  F.  Dunwiddle,  Judge. 

Action  by  Barbara  Edleman  against  Ell 
Edleman  for  divorce  and  settlement  of  pro[»- 
erty  rights.  From  judgment  granting  di- 
vorce at  the  suit  of  the  wife  on  the  ground 
of  cruel  and  inhuman  treatment  and  habitu- 
al drunkeonesB,  and  dividing  the  property 
of  the  parties  between  them,  defendant  ap- 
peals. Reversed  in  part 

A.  8.  Donglaa  and  J.  Ij.  Sherron,  for  ap- 
pellant. Colin  W.  Wr^bt  and  William  G. 
Wheeler,  for  respondent 

DODGE,  J.  We  are  unable  to  discover, 
from  examination  of  tiie  evidence,  any  such 


clear  adverse  preponderance  as  to  warrant  us 
In  aetUng  aalde  the  oondnalon  ot  ttie  court 
that  habitnal  lntoxicatl<m  and  cmel  and  in- 
hnman  treatment  were  proved  sufficient  to 
constitute  a  ground  for  divorce.  The  arma- 
ment urged  by  appelant  that  the  evideuGe 
proves  a  condonation  after  most  of  the  acts 
of  misconduct  were  committed  la  met  by 
13ie  fact  that  it  also  proves  a  raiewat  of 
Boch  acta  after  ttw  mutual  pledges  which 
are  claimed  to  constitate  the  eondODStlon. 
It  la  oitlrely  well  eatabUshed  that  condona- 
tion of  marital  (Senses  is  condltlwed  upon 
subsequent  good  oondnct,  and,  if  similar  mla- 
oondnct  follow,  the  condmatlon  Is  abrogat- 
ed, and  the  former  causes  for  divorce  are 
revived.  Bishop,  M.,  D.  &  8^>aratioii.  S  908; 
Philips  PbUUps,  27  Wio.  262;  Gricbton 
T.  Orichton.  78  Wis.  fi9.  40  N.  W.  688.  As  to 
the  dlvlidon  of  property,  however,  we  can- 
not but  feel  ttiat  the  trial  courtfs  dedsim  is 
far  too  tavfuable  to  the  i^intlff.  This  court 
laid  down  the  role  at  an  early  day  that  upon 
division  of  property.  In  the  absence  ot  apo- 
dal circumstances,  the  share  of  the  wife 
might  range  from  one-tblrd  to  ime-half .  Var- 
ney  t.  Vam^,  B8  ^Hs.  Itt  N.  W.  86^  La- 
ter cases  have  indicated  our  view  tSiat  ordi- 
narily one-third  is  a  Iflwral  allowance  to  Ute 
wife,  unless  there  are  special  dnmmatanees 
to  warrant  a  greater  allowanca  Boelke  t. 
Boelke.  108  Wla  204,  78  N.  W.  92tti  Marttn 
T.  Bfartln,  112  Wis.  814,  87  N.  W.  282,  88  N. 
W.  216;  Von  Trott  T.  V<m  Trott,  118  Wis. 
29,  94  N.  W.  7D8;  Liodenmann  ▼.  liinden- 
mann,  118  Wis.  175,  96  N.  W.  86l  In  this 
case  we  can  discover  n<me  of  such  drcnm- 
stances.  The  defendant  is  evidently  a  Ino- 
ken-down  man,  doubtless  Irredalmably  ad- 
dicted to  haUts  of  intoxication,  and  not  in 
sound  health  dther  physically  or  mentally. 
PlaintU^  on  the  other  hand,  seMns  to  be  a 
capable  and  Intelligent  woman,  in  good 
health,  able  to  manage  affair^  and  to  make 
property  looductlve.  She  also  has  a  consider, 
able  pn^erty  of  her  own  soffldent  to  keep 
her  ttom  want,  and  has  no  children  to  sup- 
port She  did  not  aid  In  accumulating  the 
property  defendant  has.  We  cannot  think 
an  allowance  to  her  of  more  than  one-third 
at  all  justlfled.  The  property  held  by  the 
two  partly  bat  derived  from  the  husband, 
were  the  homestead,  hoosehold  furniture,  a 
piano,  an  adjoining  lot  with  his  shop  on  it, 
and  certain  personal  property  consisting  of 
housemoving  and  carpenter  tools,  and  per- 
haps a  tract  of  land  in  Tennessee.  The  court 
awarded  the  homestead,  household  goods, 
and  piano  to  the  plaiutifr,  and  awarded  the 
shop  lot  and  other  personal  property  and 
the  Tennessee  property  to  the  defendant  In 
pladng  values  upon  the  real  estate  It  is  no- 
ticeable that  the  court  ad<^ted  the  lowest 
value  mentioned  by  any  one  for  the  home- 
stead, namely,  |2,&00,  and  the  highest  value 
estimated  by  any  of  the  witnesses  to  the  oth- 
er lot  and  to  the  Tennessee  pn^erty.  He 
also  held  tiie  defendant  bound  by  an  admls- 
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■ton  In  his  answer  that  be  had  personal  prop- 
erty to  the  amount  of  $2,000.  In  thla  Imme- 
diate respect  we  think  the  court  overlooked 
tbe  fact  that  the  defendant  claimed  to  own 
tlie  boosehold  goods  and  piano;  and^  even 
bolding  talm  to  his  admission,  It  would  result 
In  a  value  of  cMislderably  lees  than  $2,000 
as  the  admitted  value  of  all  his  other  prop- 
erty. It  qtdte  conduslvely  appeared  on  the 
trial,  however,  that  $500  would  have  been  a 
full  valuatl<m  of  such  other  personal  prop- 
erty. Tbe  court  also  treated  the  Tennessee 
land  as  an  asset  of  the  value  of  $1,200,  and 
decided  that  the  household  furniture,  though 
purchased  py  the  defendant,  belonged  to  the 
plaintiff,  because  she  had  advanced  him  mon- 
ey as  much  as  It  was  worth.  The  piano  la 
not  mentioned  In  the  court's  decision,  except 
as  it  is  awarded  to  the  plaintiff.  We  ate 
poDvlnced  that  error  was  committed  In  treat- 
ing the  Tennessee  property  as  of  any  valu& 
It  was  proved  by  plaintiff'e  own  admissions 
that  she  had  never  paid  taxes  on  the  proper-  I 
ty  deeded  to  her  by  the  defendant  in  1896;  | 
that  she  had  thought  that  he  paid  taxes  for  j 
one  or  two  years.  No  evidence  was  given  ! 
as  to  the  laws  of  Tennessee  with  reference 
to  tbe  forfeiture  of  property  for  taxes,  but, 
In  the  absence  of  such  prpof,  they  must, 
onder  familiar  rules  of  this  court,  be  pre- 
lamed  Identical  with  the  laws  of  Wisconsin 
on  tbat  subject  MacCarthy  v.  Whttcomb, 
HO  Wis.  113,  85  N.  W.  707;  Hyde  v.  German 
Nat  Bank,  115  Wis.  170,  91  N.  W.  230.  By 
oar  laws  the  title  to  the  [uroperty  would  have 
been  entirely  cut  off  at  the  time  of  the  trial; 
bence  ft  should  not  have  been  taken  Into  con- 
sideration In  making  a  dlTlaion.  Inasmuch, 
bowever,  as  this  conclusion  results  rather 
from  absence  of  proof  than  from  actual  dis- 
closure of  tbe  situation,  the  plaintiff  should 
have  opportunity  to  make  proof,  If  she  de< 
ilres,  as  to  the  condition  of  the  title  and  the 
nine  of  tbls  parcel  of  property.  We  cannot 
view  the  property  assigned  to  plaintiff,  in 
comparison  with  the  values  plac^  upon 
property  assigned  to  the  defendant  as  worth 
less  than  $2,800.  We  cannot  view  the  admls- 
rions  In  the  answer  as  establishing  more 
than  a  value  of  $1,300  tor  personal  property 
retained  by  the  defendant  Thes^  with  the 
court's  valuation  of  $1,000  for  the  shop  lot 
make  a  total  of  $5,100.  From  this  the  phdn- 
tiff  should  receive  about  $1,700  and  the  de- 
fendant about  $3,400.  If  plaintiff  Is  to  re- 
tain the  homestead,  as  she  seems  to  desirSt 
the  only  method  of  equalization  Is  by  impos- 
log  a  charge  thereon,  which,  bowever,  need 
not  oactly  equalize,  as,  doubtless,  a  money 
charge  Is  more  available  and  more  certain 
In  value  than  the  property.  Boelke  v.  Boel- 
ke,  supra.  We  think  that,  unless  affirmative 
proof  Is  made  of  some  practical  title  to  the 
fennessee  property,  aiul  of  the  true  casta  val- 
ue of  tbat  title,  if  Imperfect  the  defcoidant 
should  have  a  charge  of  $800  upon  the  home- 
stead, and  tbat  the  title  tbe  Tennessee 
property  should  be  left  undisturbed  In  tbe 


plaintiff.  If,  bowever,  she  should  make 
proof  of  such  title  to  the  Tennessee  property 
and  its  value,  the  same  should  be  transferred 
to  tbe  defendant,  and  a  charge  thm  made 
upon  tbe  homestead  sufBcleut  to  approxi- 
mately equalize  a  division  of  one-third  to 
plaintiff  and  two-tbirds  to  defendant 

Judgment  of  divorce  Is  affirmed.  The 
judgment  making  division  of  property  is 
reversed,  and  cause  remanded  for  further 
proceedings  In  accordance  with  tbta  opinion. 
No  coats  wlH  be  taxed  In  this  court,  but  ap- 
pellant must  pay  the  clerk's  fee. 


HANLEY  et  al.  v.  STATB. 
(Sapreme  Court  of  Wisconsin.   Jane  23,  1905.) 

1.  CannifAi.  Law  —  Vbnui  —  Ohakgs  ron 
PauODioa. 

Under  Bev.  St  1808,  i  4979,  aothorishiK 
the  court  to  change  the  venae  In  a  criminal 
case  where  it  appears  that  a  fair  and  impartial 
trial  cannot  be  bad  in  the  county  and  tbe  offense 
charged  ia  punishable  by  ImpriBontnent  In  the 
state  prison,  the  venae  cannot  be  changed  on 
the  ground  of  local  prejudice  where  the  offeiue 
is  not  punishable  by  imprlaonment  in  the  state 
prison. 

{Ed.  Note. — For  eases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  243.] 

2.  BxTOBTiOR— What  Corstitutes. 

Under  Bev.  St  1808,  8,  4550,  providing 
for  the  punishment  of  any  officer  who  shall  be 
guilty  of  any  willful  extortion,  wrong,  or  op- 
pression, the  offenses  of  extortion  and  oppres- 
sion provided  for  are  the  common-law  "offenses, 
consisting  in  the  wrongful  taking  of  money  or 
valuable  property  by  color  of  office  when  noth- 
ing is  due,  or  the  taking  of  more  than  is  due, 
or  of  what  la  not  yet  due,  and  tbe  sum  taken 
need  not  luve  been  unlawfully  demanded  aa  com- 

fjensatiou  for  some  official  duty  for  which  a  fee 
B  prescribed. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Oent.  Dig.  Bxtovtion,  S  6.] 

8.  Savx— C01CFU.1NT. 

A  complaint  for  extortion,  under  Bev.  St 
1898,  S  45S0,  alleging  tbat  defendants,  as  con- 
stables, "did  conspire  and  did  extoraively  re- 
ceive and  take  from  the  complainant,  by  color 
of  their  office,  the  sum  of  $75  In  mone^"  for 
discharging  a  search  warrant  then  In  their  pos- 
session, ia  sufficiently  definite. 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Extortion,  S  12.] 

4.  Same— Evidence. 

Bev.  St.  1898,  S  4658,  provides  that  In 
charging  offenses  it  shall  be  snfflcient  to  name 
or  dwsribe  the  offense,  and  the  place  where  it 
was  committed,  with  such  degree  of  certainty 
that  the  court  can  pronounce  judgment  Sec- 
tion 4659  provides  that  no  Indictment  or  in- 
formation shall  be  deemed  Invalid,  nor  shall  the 

{troceedings  be  affected,  by  reason  of  any  defect 
n  matters  of  form  which  shall  not  prejudice  de- 
fendant. Section  2829  requires  the  court  to  dis- 
regard any  error  or  defect  which  will  not  affect 
the  substantial  rights  of  a  party.  A  complaint 
for  extortion  charged  defendants  with  having 
obtained  a  sum  of  money  "as  and  for  a  fee  due 
to  them."  Held,  that  the  failure  of  the  evidence 
to  show  that  the  money  was  demanded  and  ob- 
tained as  a  fee  was  not  a  material  variance, 
and  not  reversible  error. 

5.  Sake. 

Evidence  that  constables  united  In  a  com- 
mon purpose  to  wrongfully  extort  a  sum  of 
money  from  complainant  aa  a  condition  of  dis- 
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chargiuf  a  search  warrant,  and  did  extort  the 
money  pursuant  to  their  pnrpoee,  is  sufficient  to 
show  them  guilty  of  extortion  under  Rev.  St. 
1898,  f  4550,  providing  for  the  punishment  Ot 
any  officer  who  shall  be  fnilty  of  a  willful  ex- 
tortion. 

Q.  Saus— What  Oonstitdtxs. 

In  order  to  constitute  the  offense  of  extor- 
ti<Hi.  denounced  by  Rev.  St  1898.  |  4550,  in 
wrongfully  taking  a  sum  of  money  as  a  condi- 
tion of  discharging  a  search  warrant,  it  is  not 
necessary  that  the  search  warrant  under  which 
defendants,  who  were  coDstablea,  purported  to 
act,  should  have  been  valid. 

Error  to  Monlclpal  Court  of  Milwaukee 
Ckiunty;  A.  C.  Brazee,  Judge. 

William  Hanley  and  another  were  con- 
victed of  extortion,  and  bring  error.  At- 
firmed. 

Plalntiflh  in  error,  WlllUun  Hanley  and  So- 
sepb  Trost,  were  arrested,  tried,  and  con- 
victed npon  the  complabit  of  Puil  Lehnha- 
gen,  made  on  At^uat  2S,  1903,  before  the 
dlatrlct  oonrt  for  MUwankee  connl7.  ctaar- 
glng  than  vlth  nuUfeaaanee  in  office  bj 
wUIfnl  extortion,  wiaag,  or  oppreBalon.  The- 
complaint  la  aa  foUowa: 

"Paul  Lehnbagen,  being  flrat  duly  aworn, 
on  oath  comi^alnB  to  the  dlsMct  court  of 
Milwaukee  connly  that  William  Hanley  and 
Joseph  TtoB^  on  the  24tb  day  of  Febmary, 
A.  D.  190B,  In  the  connly  of  Mllmnkee,  Wla- 
condn,  be^  the  aald  William  Hanley,  and  he, 
the  said  Joseph  Treat,  then  and  there  being 
a  duly  elected,  qualified,  and  acting  conata- 
ble  of  the  town  of  Wauwat(H»,  by  coIot  of 
a  certain  warrant,  commcmly  called  a  search 
warrant,  whldi  tbctyt  tbe  aald  William  Han- 
ley and  Jos^h  Trost,  then  and  there  all^wd 
to  be  In  their  possession,  and  fliat  the  aald 
William  Hanl^  and  Jose^  Trost  after- 
wards, and  whilst  the  aald  Pan!  Lehnbagen 
remained  In  their  custody  as  aforesaid,  to 
wit,  on  the  24tb  day  of  February,  190S,  at 
the  town  ot  Wanwatosa,  bi  the  county  of 
Milwaukee^  Wisconsin,  unlawfully,  corrupt- 
ly, deceitfully,  extorslvely,  and  color  of 
their  said  office,  did  then  and  there  conspire 
to,  and  did,  extort,  receive,  and  take  of  and 
fcvnn  him,  the  said  I^ul  Lehnbagen,  Uie  sum 
of  seventT-flTe  dollars  In  money,  of  the  val- 
ue of  seventy-flve  dollars,  aa  and  for  a  fee 
due  to  them,  the  said  William  Hanley  and 
Jos^h  Trost,  as  such  eonstaUes  as  afore- 
said, for  the  obtaining  and  discharging  of 
said  warrant,  aa  they,  and  each  of  them,  the 
said  William  Hanley  and  Joseph  Trost,  then 
and  there  fraudulently  and  wickedly  alleged, 
and  that  by  means  of  said  representations, 
and  by  color  of  their  said  (dices,  the  said 
William  Hanley  and  Joseph  Trost  did  thai 
and  there  willfully  «ctort  from,  and  did 
wrong  and  oppress,  the  said  Paul  Lehnbagen 
as  above  set  forth;  whereas,  In  truth  and 
in  fact;  as  they,  the  said  William  Hanley  and 
Joseph  Trost,  then  and  tbere  well  knew, 
neither  the  said  William  Hanley  nor  the  said 
Joseph  Trost,  nor  both,  had  legal  right  to 
the  aald  aum  of  seventy-five  dollars,  extort- 
ed fnm  and  paid  aa  aforeaaid  by  the  said 


Paul  Lehnbagen— all  of  wbldi  was  contrary 
to  the  statute  in  such  cases  made  and  pro- 
vided, and  against  tbe  peace  and  dignity  of 
the  state  of  Wlaconsln;  and  pnys  Oat  the 
said  WilUam  Hanl^  and  Jos^b  Trost  may 
be  arrested  and  dealt  with  according  to  law. 
"[Signed]  Paul  Ltibnhagen. 

"Subscribed  and  swoini  to  before  me  tbla 
28th  day  of  August,  A.  D.  1908. 

"Frank  J.  Gmtsa, 
"Deputy  Oleik  of  the  District  Court." 

The  case  was  appealed  from  the  district 
court  to  tiiie  municipal  court  for  Milwaukee 
county.  Before  trial  in  this  court  tbe  <te- 
fendants  moved  for  a  change  of  venne  to 
aome  other  countr,  upon  tbe  ground  tbat  a 
fair  and  an  impartial  trial  could  not  be  had 
In  Milwaukee  county  on  account  of  the  prej- 
udice erf  the  people.  The  motion  was  snp- 
ported  by  the  affidavits  of  the  defMidants 
and  of  a  la^  number  <tf  dtlsens  of  tbe 
county,  which  stated.  In  substance,  that  af- 
fiants had  good  reason  to  heller^  and  did 
believe,  that  defendants  could  not  obtain  a 
fair  and  Impartial  trial  in  Milwaukee  coun- 
ty on  account  of  the  prejudice  of  the  people; 
tbat  tbe  belief  of  affiants  was  grounded  <m 
the  fact  that  various  newspaper  articles,  re- 
forring  to  the  charge,  had  been  drcnlated 
and  published  In  different  newqnpera  In 
Milwaukee  and  had  beos  widely  read  and 
discussed  by  the  i»eopIe,  and  the  belief  was 
also  fomided  on  ramversatlona  wifli  people 
on  tiie  subject  Tbe  affidavits  do  not  state 
what  the  published  articles  contained,  nor 
the  facts  and  drcnmstances  of  tbe  conversa- 
tions with  people  by  affiants,  from  which 
the  court  could  itself  determine  on  what  the 
application  was  fomided.  The  appllcatton 
was  denied,  and  tbe  defendanta  woe  Aen 
put  upon  trial  before  a  Jury.  ^Rie  verdict  ot 
guilty  waa  rendered,  and  the  defendanta  in 
error  were  sentenced  to  imprisonment  In  tbe 
Milwaukee  ^use  of  Correction  for  a  term 
of  six  months.  ThUt  is  a  writ  of  Mror  to 
the  judgment 

H.  L.  BBtOD  and  J.  E.  Roehr.  toe  plalntiCTs 
in  error.  L.  M.  Sturdevant  Atiy.  Oen..  and 
Walter  D.  Corrlgan,  Asst  Atty.  Oen.  (BL  T. 
Fairchlld,  of  counad),  for  the  Statob 

StEBECEBR,  J.  (after  stating  the  facta). 
It  is  contended  that  the  plalntUta  in  error 
were  entitled  to  a  chai^  of  tbe  place  of 
trial  on  account  of  tbe  prejudice  of  the  peo- 
ple of  BUlwaukee  county.  The  statute  (sec- 
tion 4679,  Bev.  St  U9S)  provides  that  the 
trial  of  criminal  eases  is  to  be  had  in  the 
county  where  the  offense  Is  committed,  ex- 
cept in  esses  especially  iwovlded  for,  unless 
it  shall  be  made  to  appear  to  the  court  by 
affidavit  tiiat  a  fair  and  Impartial  trial  can- 
not be  had  in  such  countTr  and  upon  such  a 
showing,  "If  the  <^ense  charged  in  the  In- 
dictment w  information  be  punishable  by 
Imprisonment  in  the  state  inrison,"  the  court 
may  change  tbe  venue  to  an  adjolhing  coun- 
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tr.  The  statute  In  terms  preacrtbee  ttiat  the 
place  of  trial  in  all  casee  shall  be  In  the  c<mn- 
t7  -whexo  the  offense  Is  committed,  and  that 
tbe  court  wherein  the  action  Is  pendtng  shall 
litTS  powOT  to  change  the  i^ace  of  trial  In 
cues  wherein  the  offense  charged  In  the  In* 
(Mmation  or  Indictment  Is  punishable  by 
lisprlsonm^t  In  the  state  prison.  In  Boldt 
T.  State,  72  Wis.  7,  88  N.  W.  177,  a  prosecu- 
tion on  complaint  for  a  misdemeanor,  the 
statutes  providing  Cor  a  change  of  T«ine 
vere  under  consldnation,  and  the  court 
tbere  stated:  "The  right  to  a  change  of  ren- 
ne  Is  purely  statutory  (Bafcw  t.  State,  06 
Wis.  573.  14  N.  W.  718).  and  It  is  dear  that 
tUs  case  Is  not  within  the  letter  of  the  stat- 
Dte.  But  it  is  said  to  be  within  its  spirit 
ind  that  the  words  indictment'  and  Inform 
Diatlon'  are  n8e4  In  the  section  as  descrlptlTe 
of  all  cases  of  criminal  prosecntlon,  of  every 
Und,  and  include  ad  appeal  In  a  criminal 
case  from  a  Justice  of  the  peace,  as  well  as 
one  on  Information  filed  In  the  circuit  court 
We  do  not  feel  Justlfled  In  giving  the  Ian- 
gnage  each  a  coastructi«L  The  language  is 
very  plain,  and  it  Is  evident  from  the  whole 
chapte*  that  the  Legislature  was  regulating 
erlmlnal  prosecutions  In  the  circuit  court  by 
indictment  or  Information.  To  say  tbat  the 
provldon  applied  to  an  appeal  from  a  Jus- 
tice In  a  criminal  case  would  be  amending 
ttw  statute,  and  pure  legislation."  This  In- 
terpretation of  the  statute  appears  to  ac- 
cord with  the  intention  of  the  Legislature 
opressed  in  the  ccmtext  and  is  decisive  of 
the  question  i^sented  here.  The  defend- 
ants are  not  on  trial  upon  Indictment  or  In- 
formation for  an  offense  punishable  by  Im- 
prisonment In  the  stete  prison,  and  therefore 
bsd  no  right  to  a  change  of  the  place  of  trial. 

It  is  claimed  that  the  complaint  should 
have  been  dismissed,  as  requested  by  defend- 
ants, for  the  reason  that  It  Is  insufficient,  in- 
definite, and  uncertain.  The  complaint  is 
lodged  under  section  4560,  Rev.  St  189S,  un- 
der which  "any  officer,  agent  or  clerk  of  the 
state  or  of  any  county,  town,  etc.,  or  In  the 
employment  thereof,  •  •  •  who  shall  be 
guilty  of  any  wilful  extortion,  wrong  or  op- 
pression therein,  shall  be"  subject  to  punish- 
ment as  therein  provided.  The  claim  is 
made  that  the  complaint  falls  to  charge,  In 
reference  to  the  alleged  extortion,  the  amount 
due,  if  any,  and  that  It  was  demanded  as 
compeasation  for  some  official  duty  for 
which  a  fee  Is  prescribed,  and  that  the  de- 
mand was  made  and  the  money  extorted  for 
a  fee  to  which  the  defendants  were  not  enti- 
tled Under  this  statute,  the  offenses  of  ex- 
tortion and  oppression,  as  they  existed  at 
commoQ  law,  are  to  be  punished  as  therein 
pre8cilt>ed.  We  must  therefore  look  to  the 
common  law  to  ascertain  what  constitutes 
tbete  offenses.  The  common-law  offense  of 
extortion  Is  said  "to  be  an  abuse  of  public 
justice,  which  consists  in  any  officer's  nn- 
lawfolly  teUng  by  color  of  bis  office,  from 
ai^  man,  any  money  or  fbing  of  value  that 


Is  not  due  blm,  or  more  than  Is  due  him,  or 
before  It  Is  due."  4  Blackatone,  141;  Ck>m- 
monwealth  v.  Mitchell,  3  Bush  (Ky.)  26,  96 
Am.  Dec.  192.  The  offense  la  a  wrongful 
teking,  by  «^or  of  office,  when  nothing  Is 
due,  as  wdl  as  where  more  Is  demanded 
than  la  due,  or  where  it  is  not  yet  due^  In 
charging  the  offense  at  common  law.  It  Is 
held  that  no  avwment  la  required  to  charge 
the  wrongful  tefclng  as  a  fee,  or  tbat  It  was 
to  the  (Acer's  own  use.  People  v.  Whaley,  6 
Cow.  661;  Wharton's  Crlm.  Law,  |  1579. 
The  cases  brought  to  our  attention  from 
Massachusetts  and  Indiana  as  holding  to  a 
different  rule  of  pleading  refer  to  prosecu- 
tions for  statutory  offenses,  and  it  Is  there- 
fore held  that  the  offenses  must  be  charged 
as  defined  In  the  statute.   In  State  Oden, 

10  Ind.  App.  136,  87  N.  E.  731,  the  court 
speaking  of  this  distinction,  observed:  "The 
(jUstinction  was  clearly  made  in  Massachu- 
setts, where  it  Is  held  that  to  subject  an 
oScev  to  the  penalty  provided  by  the  stet- 
ote,  it  must  be  proved  that  the  sum  alleged 
to  have  been  extorted  was  demanded  as  a 
fee  for  some  official  duty.'  Ronnells  v. 
Fletcher,  15  Mass.  520."  It  seems  clear  from 
the  authorities  that  no  such  specific  allega- 
tions are  deemed  necessary  in  a  prosecution 
for  the  common-law  offense.  Applying  this 
rule  to  the  complaint,  it  is  sufficiently  definite 
In  charging  that  the  defendants,  as  consta- 
bles,  "did  conspire  and  did  extorsively  re- 
ceive  and  teke  from  the  complainant  by 
color  of  their  office,  the  sum  of  seventy-five 
dollars  In  money"  for  discharging  the  war- 
rant then  In  their  possession. 

It  is  further  contended  that  since  It  Is 
charged  that  they  extorsively  obtained  this 
sum  "as  and  for  a  fee  due  to  them,"  there  Is 
a  fatal  variance  between  this  allegation  and 
the  proof,  in  that  the  evidence  wholly  fails 
to  establish  that  it  was  demanded  and  obtain- 
ed as  a  fee;  that  the  proof  Is  that  the  mon- 
ey was  obtained  from  complainant  for,  and 
was  paid  to  them  In  settlement  of,  the  pro- 
ceeding. From  what  we  have  steted,  it  Is 
manifest  that  this  allegation  is  wholly  un- 
necessary In  order  to  charge  the  offense  of 
extortion  as  it  exists  in  this  state,  and  that 
under  the  rule  that  where  a  particular  fact 
which  la  not  essentially  descriptive  of  the 
offense  or  material  to  the  Jurisdiction,  is 
made  a  part  of  an  allegation,  a  discrepancy 
between  the  allegation  and  proof  as  to  such 
part  is  not  a  material  variance.  It  is  im- 
material whether  the  iiroof  conforms  to  it 
or  not    Bonneville  v.  Stete,  63  Wis.  680, 

11  N.  W.  Commonwealth  v.  Brallffy, 
134  Mass.  627;  Commonwealth  v.  Luddy,  143 
Mass.  563,  10  N.  B.  448;  Bradley  v.  Rey- 
nolds, 61  Conn.  271,  23  AtL  028;  State  Bank 
V.  Peel  et  al.,  11  Ark.  750;  Commonwealth  v. 
Jarboe,  88  Ky.  143,  12  8.  W.  138;  State  v. 
Fox,  25  N.  J.  I^aw.  566. 

The  irregularity  complained  of  is  not  a 
material  error  under  the  stetutes  prescrib- 
ing that  In  charging  offrauea  it  abali  ba  aoffl- 
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ctont  If  It  can  be  nndentood  flierefiom  who 
preaentB  tbe  chaxge,  and  If  It  give  tbe  name 
or  destxlptton  of  the  accnsed,  the  place  where 
the  offrase  was  committed,  and  It  the  offense 
be  allesBd  with  such  a  d^ree  of  certalntf 
that  tbe  court  may,  npon  convieticait  pro- 
noouce  Judgment  aocor^ng  to  the  right  of 
tbe  caae  (section  4658,  Ber.  St  ISOSt,  and 
that:  "No  indictment  or  Information  shall 
be  deemed  invaUd,  not  shall  the  trial,  Jodg- 
ment  or  other  proceeding  tiieieln  be  affected 
[amcmg  other  things]  by  reason  of  any 
*  *  *  defect  or  Impetf eetion  In  matters  of 
form,  whl^  shall  not  tend  to  the  prejudice 
of  the  defendant  Section  4669,  Rer.  Bt 
188a"  Under  the  prorlalons  of  this  lecisla- 
tion  It  la  dear  that  to  constltnto  rereralble 
oTor  In  matters  of  form,  the  defect  or  irreg- 
ularity must  haTe  tended  to  the  prejudice 
010  defendant  The  Immaterial  statement 
of  ftict  In  the  complaint  that  d^iendants  ex- 
torslrely  demanded  and  obtained  the  mmt^ 
as  and  for  a  fee,  could  in  no  way  mislead 
or  prejudice  them  In  their  defense,  or  there- 
by derive  them  of  any  right  Geosb  t. 
Btate^  D5  Wis.  261. 12  N.  W.  42S;  BonneriUe 
T.  SUte.  supra;  Hints  t.  State,  68  Wis.  48S. 
17  N.  W.  6S9;  Byam  t.  State^  17  Wts.  145; 
McOnmey  t.  The  People,  88  N.  T.  408.  88 
Am.  Bep.  456;  People  r.  Johnson,  104  N,  T. 
213,  10  N.  B.  690;  People  v.  Dlmick,  107 
N.  T.  18,  14  N.  JS.  178.  Under  the  practice 
dearly  established  by  these  adjudications, 
it  Is  obvious  that  the  error  complained  of  Is 
within  the  class  corered  by  these  statutes, 
and  by  section  2828,  Ber.  Bt  1898,  which  ap- 
plies to  criminal  as  well  as  to  civil  casein 
and  that  this  error  should  be  disregarded  up- 
on the  ground  that  It  is  wily  for  errors  de- 
prlTlng  a  party  of  a  substantial  right  that 
Judgments  may  be  reversed.  Odette  v.  Btat^ 
90  Wis.  258,  62  N.  W.  1054;  Jackson  v. 
State,  91  Wis.  253,  64  N.  W.  888;  Fischer  t. 
State.  101  Wis.  23,  76  N.  W.  694;  Golon- 
bieskl  v.  StetB,  101  Wis.  883,  77  N.  W.  189; 
Oomell  T.  State,  104  Wis.  627.  80  N.  W.  746; 
Uutphy  T.  State,  108  Wis.  Ill,  83  N.  W.  U12; 
Uinphere  t.  State.  U4  Wis.  108.  88  N.  W. 
128. 

The  contentlonB  that  tiie  defendanto  were 
prejudiced  by  the  failure  to  Instruct  tbe  Jury, 
as  requested,  to  the  effect  that  no  conviction 
of  the  offense  cbarged  would  be  Justlfled 
unless  defendante  claim  the  sum  alleged  to 
have  been  extorted  as  and  for  compensation 
for  services  rendered  by  them  as  oBleen,  is 
not  wdl  tounded,  under  the  rules  above  stat- 
ed as  controlling  this  case.  The  charge  giv- 
en by  the  court  sufflcl«itly  covered  all  tbe 
material  issues  submitted  to  the  Jury  to  In* 
form  them  of  the  rules  of  law  applicable  to 
the  facte  and  drcumstences  adduced  1^  the 
evidence^ 

It  is  also  claimed  that  tbe  court  erred  In 
ovemding  defendants*  motion  for  their  dis- 
charge for  want  of  any  evidence  tending  to 
show  them  guilty  of  the  offense.  The  evi- 
dence submitted  warranted  the  inference 


that  defendante  united  in  a  oommui  pur- 
poae  to  secure  tbe  sum.  as  charged,  from 
the  complainant  1^  cdor '  of  ttwir  office. 
The  obtaining  of  money  under  such  drcum- 
stancea  without  authority  and  right  is  con- 
strued and  comprehraded  in  tbe  law  bm  an 
act  wrongfully  done  and  grounded  in  cot- 
ruptlon,  and  such  acte  amount  to  an  official 
malfeasance  In  the  nature  of  an  extortion  or 
oppression. 

It  is  also  urged  that  the  court  erred  in 
refusing  to  discharge  the  defendants  far  tbe 
reason  that  the  search  warrant  under  which 
they  acted  at  the  time  in  Question  -ma  void 
tfKc  want  of  poww  In  the  Jnatlce  to  laane  It 
The  prosecution  for  the  offense  charged  re- 
lates to  the  wrongful  conduct  of  defoidanto 
by  color  of  office.  There  ia  no  dilute  In  this 
case  but  that  defendante  woe  In  fact  con- 
stebles  at  the  time,  and  assraned  to  be  act- 
Ing  offidally  In  performing  constehle  duty. 
The  ^vamen  of  the  cba^  Is  tiut  by  color 
of  such  office  they  wrongfully  extorted  mon- 
vy.  Whether  they  acted  by  authority  of  a 
valid  or  invalid  process  Is  inunatadal,  atnoa 
the  Jury  found  that  money  was  extorted  by 
color  of  thdr  office.  Oommonwealth 
SauUbury,  103  Pa.  664,  26  Atl.  «ia 

An  exception  is  urged  to  the  conrtfs  mlfnff 
in  permitting  the  defendant  Hanley  to  be 
crosa^amteed.  It  appears  Uut  he  bad  tak- 
en the  stend  and  testified  to  the  fact  that  he 
saw  receipt  for  the  money  paid  the  own- 
m  of  the  property  for  which  tlw  searcb 
wansnt  Issned  signed  by  <Hie  oi  the  owners. 
The  inquiries  tm  bis  erosoezamination  have 
a  bearing  on  and  relation  to  this  transaction, 
and  were  therefbre  in  the  field  covered  by 
his  direct  examination.  We  find  no  error  In 
tbe  record. 

Judgment  affirmed. 


BERG  V.  UNITED  STATES  LEATHER  CO. 
(Supreme  Court  of  Wisconsin.  Jane  23,  19(KS.) 

1.  Masizb  ahd  SaaVANT— PxBsoNAi,'Injuaucs 
— AssuumoN  or  Risk  —  Nbquqbnob  — 
Question  roa  Jurt. 

In  en  action  by  a  servant  for  peraonal  in- 
juries alleged  to  have  been  caused  by  tiie  dan- 
gerous conditioD  of  a  sprocket  chain  operating 
machinery  in  a  tannnj,  evidence  to  re- 

quire submission  to  the  Jury  of  the  question 
wbeth»  plaintiff      ^in*^^  the  risk. 

2.  Baux. 

In  an  action  by  a  asrvant  for  personal  in- 
juries alleged  to  have  been  caused  by  the  dan- 
gerous condition  of  a  sprocket  chain  operating 
machinery  in  a  tannery,  evidence  heU  to  re- 
quire Bubmission  to  the  jury  of  tbe  qoeatioo 
whether  defendant  was  guilty  of  negUgnice. 
8.  Sakb— Dahaqbs. 

In  an  action  by  a  minor  for  personal  In- 
juries, tbe  amount  of  plalntifTs  Indebtedness  for 
irittysician's  ■errices  and  nursing  Is  a  pnver  ele- 
ment of  damage,  aa  such  bills  are  for  neoea- 
saries  for  wbicb  plaintiff  is  liable. 

[Ed.  Note.— For  cases  in  point,  sea  voL  19, 
Oeut.  Dig.  Damages,  S8  243-^] 

4.  Sa1«— EVIDENCB. 

In  an  action  for  injuries  alleged  to  have 
been  caused  by  a  dtfective  bolt  fastening,  evi- 
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deuce  u  to  the  nsaal  and  eoBtoinarT  method  of 
making  such  faateniugs  was  admissible. 

IBd.  Note. — For  cases  in  point,  see  vol,  20, 
Cent  Dig.  Ehridence,  f  407:  vol.  84,  Cent.  Die. 
Uaater  and  Serrant,  H  921,  926.] 

AK>eal  from  Circuit  Cburt,  Chippewa  Coon- 
tj;  A.  J.  Vinje,  Judge. 

Action  by  Fred  H.  Berg  against  the  United 
States  Leather  Company.  From  a  Judgment 
tor  defendant,  plainttfl  appeals.  Beveraed. 

W.  M.  Bowe  (B.  B.  Teeple  and  Bundy  & 
WUcoz,  of  counsel),  for  a[«>eUant  BuBtc  & 
Hutwell  and  Sanbom,  lAmoreaz  &  Pray, 
for  respondent. 

WINSLiOW,  J.  This  was  an  action  by  an 
onpk^fi  to  recover  for  personal  Injuries  le- 
snlting  from  the  alleged  negligent  mainte- 
nance by  defendant  of  dangerous  machinery 
in  its  tannery  at  Stanley,  Wis.  The  answer 
was  a  general  denial.  The  plaintiff's  testi- 
mony fairly  tended  to  show  that  he  was 
20  years  of  age  at  the  time  of  the  accident, 
and  was  unacquainted  with  the  machinery; 
that  he  was  set  at  work,  without  warning, 
bi  a  dark  nwm.  shoveling  coal  into  a  long 
box  or  foal  conveyer  beside  which  be  stood; 
that  on  the  side  of  the  conreyer,  and  between 
ptaintttt  and  the  conveyer,  was  a  nplAly 
moviiv  nnprotected  sprocket  chain,  trans- 
mitting pow  fi»m  a  shaft;  that  the  end 
links  of  this  chain  were  fastened  together 
with  a  horizontal  bolt,  tiirougta  the  dot  of 
which  bolt  a  sharp  nail  projected  more  than 
an  inch  on  the  side  ot  the  chain  next  to  the 
plaintiff  which  nail  he  had  not  noticed;  that 
as  he  was  at  wotk  on  the  fonrth  day,  clean- 
ing np  coal  from  the  floor  with  bis  shovel, 
tte  sharp  point  of  the  projecting  nail  cani^ 
In  his  overalls  as  he  was  bending  over,  and 
his  Jeg  was  drawn  between  the  dialn  and 
Qie  qirocfcet  wheel,  iitflctlng  serioiu  Injuries; 
and  tiiat  the  position  of  the  bolt  could  as 
wen  have  been  reversed,  so  that  the  nail 
wonld  be  on  the  Inside  of  tbe  chain,  or  a 
qdit  key  could  have  been  used  to  fasten  tt. 

Upon  these  facts  the  trial  court  held  the 
plaintiff  guilty  of  contributory  neglU^ence  as 
matter  of  law,  and  nonsuited  the  plaintiff. 
We  regard  this  dedslon  as  erroneous.  Doubts 
less  the  ordinary  danger  arising  from  the 
fact  that  the  chain  was  not  guarded  or  fen- 
ced, as  required  by  section  1636J,  Wia.  Rev. 
St  1888,  was  assumed  by  the  plaintiff,  be- 
catne  he  was  fully  aware  of  tint  fac^  and 
worked  witbont  objection;  bnt  he  assumed 
no  risk  which,  In  the  ordinarily  careful  use 
ot  his  senses,  he  could  not  have  discovered, 
and  of  which  he  was  in  fact  Ignorant  It 
was  a  question  tot  the  Jury  whether,  in  con- 
itderatioa  of  the  darkness  of  the  ro<»n  and 
all  tbe  surrounding  circumstances,  be  should 
have  discovered  the  risk  resulting  from  the 
^^tjectlng  nail,  and  it  was  also  a  question 
tot  the  Jury  whether  the  defendant  was  neg- 
ligent In  maintaining  the  chain  In  that  condl- 
tloQ  Without  warning  to  the  employA.  Tbe 
case  ii  essentially  similar  to  the  case  of 


Ontnard  v.  Knapp-Stoot  Co..  80  Wis.  128,  62 
N.  W.  825,  48  Am.  St  Rep.  901;  Id.,  96  Wis. 
482,  70  N.  W.  671. 

The  plaintiff  attempted  to  show  the  amount 
of  his  indebtedness  for  ^ysldan's  servicra 
and  nursing  dnrli^E  his  illness  resulting  from 
the  Injury,  but  the  evidence  was  ruled  out 
This  was  txTOt.  Though  he  was  a  minor  at 
the  time,  these  bUts  were  for  absolute  neces- 
saries, and  he  was  liable  to  pay  them.  Jones 
T.  Valentine,  etx:.  (Wis.)  99  N.  W.  1048.  Tbe 
court  also  excluded  ^oof  of  the  usual  and 
customary  method  of  fastening  such  a  bolt 
under  the  circumstances  In  evidence.  This 
evidence  was  plainly  admissible  upon  the 
quesUoi  of  defendant's  alleged  negligence, 
on  prlnc4>les  which  are  now  quite  familiar. 

Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

I 

COLBERT  V.  STATE. 
(Supreme  Court  of  .Wisconsin.   June  23,  190S.) 

1.  Dismior  Anounr— APFonmcsnT— Dis- 

OBSTZON. 

Rev.  St  1898,  f  750.  provides  that  in  cer- 
tain cases  tbe  trial  court  may,  by  order  entered 
in  the  minutes,  "stating  the  cause  therefor,"  ai;- 
point  a  suitable  person  to  act  as  district  attor- 
ney for  the  time  being,  and  "in  the  same  man- 
ner," and  in  its  discretion,  appoint  counsel  to 
assist  tlie  district  attorney  In  the  prosecution 
of  criminal  cases.  HeU,  that  the  words  "In  the 
same  manner**  do  not  require  the  statement  of 
the  cause  for  the  appointment  of  counsel  to 
aBsist  tbe  district  attorney  In  the  record,  but 
only  require  that  the  order  be  entered  in  the 
minntes  as  an  order  appointing  a  district  at- 
torney pro  tern,  is  entered. 

2.  Saw. 

Where,  In  a  prosecution  for  arson,  it  ap- 
peared tbat  defenaant  had  lost  a  trunk  in  tbe 
possession  of  a  railroad  conmany  in  the  same 
fire  for  which  she  bad  made  claim  aeainst  such 
comjpany,  but  Its  attorney  testified  that  he  had 
DO, knowledge  of  such  claim,  that  he  was  un- 
prejudiced, and  bad  no  retainer  to  prosecute 
the  same  for  the  railroad  company,  his  appoint- 
ment by  tbe  court  to  assist  the  district  attorney 
in  defendant's  prosecution  was  within  tbe  dis- 
cretion of  the  court 

[Ed.  Note.^ — For  cases  In  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  8  1488.] 

8.  Abson— InDioncKNT. 

Where  tbe  various  counts  of  an  Indict- 
ment for  arson  all  plainly  referred  to  tbe  same 
act  and  there  was  nothing  in  them  tending  to 
mislead  either  defendant  or  the  jury,  and  alt 
the  evidence  received  was  clearly  applicable  to 
the  first  as  well  as  tbe  second  and  third  counts, 
it  was  not  error  for  tbe  court  to  refuse  to  com- 
pel the  district  attorney  to  elect  at  the  outset 
on  which  count  be  would  proceed;  he  having 
elected,  at  the  close  of  tbe  state's  case,  to  pro- 
ceed on  the  first  count  as  amended. 

[Ed.  Note. — For  cases  In  point  see  vol.  2T. 
Cent  Dig.  Indictment  and  Information,  8  439.1 

4.  Samk. 

An  indictment  chargine  that  defendant,  in 
tbe  daytime,  on  a  spectneu  date,  did  willfully, 
malidonsly.  and  fehmionsly  set  fire  to  and  bum 
a  certain  frame  building,  the  property  of  D., 
occupied  by  defendant  as  a  tenant,  by  the  fir- 
ing and  burning  of  which  the  dwelling  bouse  of 
one  T.,  the  location  of  which  was  fully  set  forth, 
the  said  T.  being  the  owner  and  occupant  there- 
of, and  one  B.  being  tbe  owner  of  the  lot  on 
which  it  stood,  was  willfully,  maliciously,  and 
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feloDlonsly  set  on  fire  and  bnnwd,  stated  an 
offense  under  Bev.  Bt  1898,  %  4400,  d.  2.  pnn- 
lehing  the  willful  and  malicious  setting  fin  to 
any  bnildlnc,  by  the  burniog  whereof  the  dwell- 
ing house  <a  uiotha  shall  be  burned  In  the  day- 
time. 

[Ed.  Note.— For  cases  In  point,  see  toL  4, 
Cent.  Dig.  Arwm,  |  00.] 

6.  Sauk— Halioe. 

Under  Rev.  St  18»8,  t  4400.  cl.  2.  punish- 
in|;  the  willful  and  malicions  setting  fire  to  any 
building  by  the  burning  whereof  the  dwelling 
house  of  another  shall  be  burned  in  the  day- 
time, where  tfae  first  building  was  maliclouslr 
and  willfully  fired,  it  was  immaterial  that  the 
dwelling  house  which  was  burned  by  fire  com- 
municated from  the  first  building  was  so  far 
distant  therefrom  that  malice  In  burning  the 
dwelling  could  not  be  Imputed  to  defendant 

[Bd.  Note. — ^For  cases  In  pdn^  see  tdL  4, 
Oent  Dig.  Arson.  {}  17,  25.1 

6.  Same— EviDlNCS. 

In  a  prosecution  for  arson,  erldence  <tf 
the  identity  of  an  anonymons  letter  received  by 
a  priest  concerning  the  fire,  claimed  to  have 
been  written  hy  defendant,  fceld  sufficient  to 
Justify  the  reception  of  ttu  letter  In  erldence. 

7.  Saio)— ConrESfltoiT  to  Pbibst. 

Where  a  priest  after  receiving  an  anony- 
mous letter  concerning  a  fire,  alibied  to  have 
been  set  by  defendant  read  the  letttf  to  her,  he 
was  not  disqualified,  by  Rev.  St  1^  I  4074, 
^disqualifying  a  clergyman  to  disclose  a  confes- 
sion made  to  him  in  his  professional  capacity 
without  the  consent  of  the  party  confessing,  to 
testify  that  she  was  excited,  that  she  wrote  at 
his  dfctatioD,  gave  him  a  statement  that  she  had 
no  idea  bow  the  fire  started,  that  the  letter 
was  unknown  to  her,  and  that  no  stranger  spoke 
to  ber  on  the  day  before  the  fire. 

&  Etidbvos— Hahdwiutino. 

On  an  Issue  as  to  the  identity  of  defendant's 
handwriting,  refusal  of  the  court  to  require  an 
expert  to  state  whether.  In  his  opinion,  a  copy 
of  an  alleged  anonymous  letter,  cuimed  to  have 
been  written  by  defendant  was  in  the  same  band- 
writing  as  the  letter,  which  he  declhied  to  give 
without  taking  tiaie  to  make  a  careful  examma- 
tion,  was  not  an  abuse  discretion, 
d.  Saub. 

Where  a  handwriting  expert  bad  before 
bim  several  papers  admitted  to  be  written  by 
the  same  person,  and  all  but  one  admitted  to  be 
in  that  person's  normal  handwriting,  the  expert 
was  entitled  to  testify  whether,  in  ois  <»>inion, 
tfae  writing  in  issue  was  in  such  person  s  nor- 
mal handwriting,  bnt  was  not  endued  to  testify 
that  in  his  opinion,  the  writing  did  not  disclose 
evidence  tbat  the  hand  of  the  writer  was  guid- 
ed. 

[Ed.  Note — ^EV>r  cases  in  point,  see  YoL  14, 
Cent  Dig.  Criminal  Law.  S  1080.] 

10.  OaiMiNAL  Law— Appkai^Rkview. 

A  ruling  refusing  to  permit  further  exam- 
ination along  a  certain  line,  to  which  no  ez" 
ception  was  preserved,  cannot  be  reriewed. 

11.  AB80N— EVIDKNCB— iDBHTnT, 

Driendant,  prior  to  180i^  was  known  as 
"Lucy"  or  "Lucille  Lablanc"  or  "La  Blanche." 
In  a  prosecution  against  her  under  the  name  of 
"Lacille  Colbert"  for  arson,  after  evidence  tend- 
ing to  show  tbat  she  lived  in  M.  In  1889,  and 
was  then  known  as  "La  Blanche,"  the  state 
offered  In  evidence  a  certified  copy  of  the  record 
of  the  conviction  there  of  one  "Lucy  La 
Blanche"  for  violation  of  a  city  ordinance. 
Held,  that  the  evidence  of  identity  of  name  was 
sufficient  to  establish  prima  facie  identity  of 
person,  and  antfaorlzea  the  reception  of  such 
copy  in  evidence  as  bearing  on  defendant's  cred- 
ibility, under  Rev.  St.  1898,  fi  4073,  authoriz- 
ing the  conviction  of  a  person  to  be  proved  to 
Affect  his  credibility,  etc 


12:  OminTAi.  Ijaw— iHsrauonoits. 

Where  defendant  waa  Indicted  under  the 
name  of  "Lucy  Colbert"  and  a  copy  of  the  rec- 
ord of  the  conviction  of  one  "Lucy  La  Blanche," 
claimed  to  be  the  same  person  as  defendant  was 
Introduced  as  affecting  her  credibili^,  a  state- 
ment in  the  charge  tnat  there  bad  been  offered 
in  evidence  the  record  of  the  conviction  of  one 
"Lucy  Colbert"  was  a  mere  inadvertence,  and 
not  reversible  error,  the  jury  having  been  dis- 
tinctly charged  that  it  was  for  them  to  deter- 
mine whether  the  person  so  convicted  waa  de- 
fendant or  not 

13.  Same. 

In  a  prosecution  for  arson  it  was  orror  for 
the  court  to  refuse  a  requested  instruction  tbat, 
to  warrant  a  conviction  on  circumstantial  evi- 
dence, each  fact  necessary  to  the  conclusion 
must  be  proved  by  competent  evidence  beyond 
a  reasonable  doubt,  and  all  the  facta  necaMary 
must  be  conidstent  with  the  main  feet  and  the 
circumstances,  taken  together,  mnst  be  of  a 
conclusive  nature,  producing  a  reasonable  and 
moral  certainty  that  the  accused,  and  no  other 
person,  committed  the  offense  chaixed :  that  no 
other  conclusion  bat  that  of  gttUt  of  the  accus- 
ed must  fairly  and  reasonably  grow  out  of  the 
evidence,  but  that  the  facta  must  be  at»oIutely 
Incompatible  with  Innocence,  and  Incapable  of 
any  other  explanation  on  any  other  reasonable 
bypotheeis  than  that  of  guilt — such  Instruction 
not  being  covered  by  a  daarge  tbat  drcumstan- 
tial  evidence  is  legal  and  competent  In  criminal 
cases ;  If  it  is  of  such  a  character  as  to  exclude 
evory  reasonable  hypothesis  other  than  that  de- 
fendant is  guilt?.  It  Is  entitled  to  the  same 
weight  as  direct  evidence ;  and  that  If  the  jury 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  deliberately  and  intention- 
ally set  fire  to  the  building  as  chained  it  did 
not  matter  that  such  evidence  was  circumstan- 
tial, provided  the  circumstances  pointing  to  her 
guilt  hBTS  been  proven  beyond  a  reasonable 
donbt 

[Ed.  Note. — Fur  esses  In  point  see  voL  14, 
Oent  Dig.  Criminal  Law.  H  1^1888.] 

14.  Sahe. 

An  instruction  that  if  any  witness  had  made 
statements  contrary  to  the  truth  on  the  stand 
the  Jury  was  entitled  to  disregard  the  testimony 
of  that  witness  whom  the  jury  found  "beyond 
a  reasonable  doubt"  had  sworn  falsely,  except 
such  as  had  been  corroborated  by  other  credible 
evidence,  was  prejudicial  error,  uioug^  the  court 
had  prevtonslr  correctly  charged  uie  law  on 
such  subject  ' 
16.  Same— ADinssions. 

An  instruction,  in  a  prosecution  for  areon. 
that  admissions  may  be  very  important  and 
very  weighty  testimony,  and  that  it  was  for 
the  jury  to  determine  the  weight  and  value  that 
should  be  given  to  admisKkins  testified  to,  and 
to  all  tfae  testimony  produced  in  the  case,  though 
abstractly  correct  vas  objectionable  for  failure 
to  charge  that  an  admission.  In  order  to  be  "im- 
portant and  weighty,"  must  be  clearly  proven, 
and  shown  to  have  been  made  with  some  decree 
of  deliberation. 

16.  Same. 

In  a  prosecution  for  arson  It  was  not  error 
to  refuse  to  give  a  long  instruction  in  the  na- 
ture of  a  philosophical  discussion  of  expert  evi- 
dence taken  bodily  from  one  <tf  the  opinlona  of 
the  Supreme  Oourt. 

17.  Abbon— EVIOBNOE. 

Where,  In  a  prosecution  for  arson,  the  set- 
ting of  the  fire  was  denied,  Instructions  refer- 
ring to  the  fire  ."which  was  sef*  and  to  the  "set- 
ting of  the  fire"  In  the  building  In  which  the  fit* 
originated  were  objectionable  as  aasnmlng  tbat 
some  person  set  the  fire^ 

Error  to  Otrcnit  Oonrt;  Ootagamle  Ooanty; 
John  Goodlandi,  Judges 
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Lvdlle  Colbert  wu  conTleted  of  anon,  and 
■be  brings  error.  Reversed. 

Tbe  plalntlfl  In  error  wbb  prowcnted  and 
coDTlcted  oC  the  crime  of  aiwn,  and  tnlngi 
writ  ot  error. 

At  about  4:40  o'clock  on  tbe  morning  of 
July  11,  1902,  a  small  frame  bnUmng  occu- 
pied by  the  plalntlll  in  error  (hereafter  call- 
ed the  "defendant")  as  a  millinery  store  and 
residence  on  the  prlncU>al  street  of  the  Til- 
lage of  Welcome  (formerly  Bihr  Creek),  in 
Outagamie  county,  "was  found  to  be  on  fire, 
and  the  building,  with  Its  entire  contents, 
vas  totally  destroyed,  the  fire  spreading  and 
causing  the  destruction  of  a  number  of  oth- 
er frame  buildings;  among  them  being  the 
residence  of  one  Thorn.  The  defendant  had 
[eft  the  building  a  few  minntes  before  the 
Ore.  and  gone  to  the  railroad  station,  which 
was  Just  across  t^e  street,  where  she  expect- 
ed to  Uke  a  train  due  at  4:43  for  New  Lon- 
don, Wis.,  having  purchased  her  ticket  and 
checked  her  trunk  on  the  preceding  day. 
The  fire  was  discovered  while  Bhe  was  wait- 
ing for  the  train  at  the  station,  and  she  re- 
turned to  the  building,  protesting  that  there 
T18  no  fire  in  It  when  she  left,  and  that  she  ' 
had  not  even  lighted  a  match  in  It  that 
morning.  The  fire  was  also  communicated 
to  the  railroad  station  building,  and  her 
trunk,  with  Its  contents,  was  destroyed.  The 
defendant  bad  insarance  on  her  stock  to  the 
amount  of  $200,  and  upon  her  household 
gooda  to  tbe  amount  of  $100.  The  value  ot 
these  articles  was  In  some  dispute,  but  the 
aggregate  value  did  not  materially  exceed 
tbe  insurance  thereon,  if  In  fact  It  equaled 
the  Insurance.  She  afterwards  settled  with 
the  Insurance  companies  for  about  $250.  The 
defendant  was  a  vridow  about  60  years  of 
age.  Her  maiden  name  waa  Lucille,  or  Lu- 
cie, or  Lucinda  La  Due.  Her  first  hust>and, 
to  whom  she  was  married  in  the  year  1858. 
Tas  named  La  Blanc  or  La  Blanche.  By 
him  she  bad  five  adult  children,  none  of 
whom  were  living  with  her  at  the  time  of 
tbe  fire,  nor  for  some  years  before.  La  Blanc 
died  In  1882,  after  which  defendant  su^wrt- 
ed  herself  by  her  own  efforts,  snd  married 
one  Colbert  in  1890,  who  died  very  soon  after 
the  marriage,  leaving  no  children.  The  de- 
fendant commenced  the  millinery  business  in 
Welcome  In  the  year  1001,  was  burned  out 
without  any  insurance  In  April,  1002,  but 
■aved  about  $200  worth  of  goods  and  re-es- 
tablished tbe  business.  After  settling  with 
tbe  Insurance  companies,  she  engaged  in  the 
millinery  business  in  New  London.  She  filed 
a  claim  with  the  railroad  company  for  the 
loss  of  her  tmnk  and  contents,  but  it  was 
not  paid,  and  thereafter  she  brought  suit 
against  the  company  for  damages  for  the 
deatmctlon  of  the  trunlo  The  present  prose- 
cation  was  not  commenced  till  some  time 
after  the  fire  The  defendant  was  a  vrltness 
upon  the  trial,  and  strenuously  denied  all 
knowledge  ot  the  origin  of  the  fire. 


T.  sTATjfi.  6a 

J.  B.  Lehr  (Pierce  &  Lehr,  A.  M.  Spencer, 
and  Maurice  McKeima,  of  counsel),  for  plain- 
tiff in  error.  L.  M.  Sturdevant,  Atty.  Oen., 
Walter  D.  Oorrigan,  Asst  Atty.  Oen.,  and  F. 
U.  Wilcox,  Dist  Atty.,  for  the  State. 

WINSLOW,  J.  (after  stating  the  facte) 
The  asslgnmente  of  error  are  numerous. 
Those  which  seem  necessary  to  be  consider- 
ed in  order  to  guide  the  trial  court  upon  a 
new  trial  vrlll  t>e  considered  In  their  order. 

1.  At  the  opening  of  the  trial  the  late  Ly- 
man E.  Barnes,  of  Appleton.  appeared  as  an 
attorney  assisting  Mr.  Wilcox,  the  district 
attorney,  in  tbe  prosecution,  and  objection 
was  made  to  his  psrticlpatlon  in  the  trial, 
based  on  affldavlte  tending  to  show  on  In- 
formation and  belief  that  he  was  the  gen- 
eral attorney  for  the  Chicago  &  Northwest- 
em  Railway  (Company  at  Appleton,  and  was 
employed  by  that  company  to  prosecute  this 
action  in  order  to  defeat  Mrs.  Colbert's  claim 
against  tbe  company  for  tbe  loss  of  her 
trunk.  No  order  had  at  this  time  been  en- 
tered on  the  minutes  appointing  Mr.  Barnes 
to  assist  the  district  attorney.  Mr.  Bsmes 
was  then  sworn,  and  stated  that  he  was  ask- 
ed by  Mr.  Wilcox  to  assist  In  tbe  prosecution 
of  the  case  at  the  preceding  April  term  of 
the  court,  and  that  be  was  then  verbally  ap- 
pointed In  open  court;  that  he  was  local  at- 
torney of  the  Chicago  A  Northwestern  Rail- 
way, but  that  no  one  connected  with  tbe 
company  ever  communicated  with  him  about 
the  case,  or  employed  him,  and  that  he  was 
getting  no  pay  from  that  company;  that  he 
knew  nothing  about  the  baggage  suit,  and 
never  heard  of  it  until  that  moment;  and 
that  he  expected  his  i>ay  from  Outegamle 
county  alone,  and  no  one  else.  Upon  this 
showing  the  trial  court  directed  that  an  en- 
try be  made  upon  the  minutes  of  the  court 
that  Lyman  £).  Barnes  "Is  appointed  by  the 
court,  at  the  request  of  the  district  attorney, 
to  assist  him  In  prosecuting  the  case,"  and 
that  the  minutes  should  further  show  that 
the  appointment  had  been  made  verbally  by 
the  court  in  the  latter  part  of  April,  1903. 
Exception  was  token  to  this  order,  and  this 
Is  the  first  alleged  error  to  be  considered. 
This  order  was  made  under  the  power  grant- 
ed by  section  750,  Rev.  St.  1898,  which  pro- 
vides that  in  certain  specified  cases,  such  as 
the  absence  or  disqualification  of  a  district 
attorney  and  other  cases,  the  trial  court  may, 
by  order  entered  in  the  minutes,  "stetlng 
the  cause  therefor,"  appoint  a  suitable  person 
to  act  as  district  attorney  for  the  time  being. 
The  section  then  provides  that  the  court 
may  "in  the  same  manner  and  In  their  discre- 
tion ai^oint  counsel  to  assist  the  district  at- 
torney to  the  prosecution  of  criminal  cases." 
The  appointment  here  was  made  under  the 
second  subdivision  of  the  section,  and  the 
first  claim  Is  that  the  order  Is  erroneous,  lie- 
cause  it  does  not  stete  the  cause.  Whether 
such  an  omission  would  be  good  cause  for 
reversing  a  conviction  in  any  case  may  be 
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Jnslly  doubted,  bal;  In  any  event;  ve  do  not 
craslder  that  tlie  words  'In  the  same  man- 
ner^ Kqnlre  the  statement  of  the  canae,  bnt 
simply  require  that  the  order  be  entered  In 
the  mlnates  as  an  order  appt^ting  a  district 
attorney  pro  tern.  Is  entered.  Hr.  Barnes' 
testimony,  which  in  its  essential  stat^ents 
was  nndispnted,  showed  that  he  was  nnprejn- 
dlced,  and  not  nnder  any  other  retainer  in 
the  case,  and  hence  his  appointment  was 
within  tlie  discretion  of  the  trial  courL 
French  t.  State,  98  Wis.  325,  67  N.  W.  70a 

2.  Tile  information  contained  Uiree  counts. 
The  flrst  count  charged,  in  substance,  wltb 
proper  fomml  STerments,  that  the  defendant 
did  in  the  daytime  of  July  U.  1002,  willfully, 
maliciously,  and  fdcmlously  set  fire  to  and 
bmn  one  certain  ^me  building,  the  prop- 
erty of  one  Hary  M.  Dempsey,  occupied  by 
the  defendant  as  toiant,  by  ttie  flrlug  and 
burning  of  which  the  dwelling  bouse  of  one 
Thorn  (the  location  of  the  house  b^ng  fully 
set  forth),  the  said  Thorn  being  the  owner 
and  occupant  of  the  bouse,  and  one  Ballfaom 
being  the  owner  of  the  lot  on  which  it  stood, 
was  willfully,  malldonsly,  and  feloniously 
set  on  fire  and  burnt  The  second  count 
charged  the  willful,  malicious,  and  felonious 
burning  In  the  daytime  of  tilie  frame  building 
in  which  the  fire  ortgloated;  and  the  third 
connt  cha^^  the  willful,  malldons,  and 
felonious  burning  of  the  same  building  In 
the  daytime^  and  ttiat  it  was  tben  occupied 
by  the  defendant  as  a  dwelling  house.  Be- 
fore the  pleading  to  the  Information,  motions 
were  made  by  the  defendant  to  compd  the 
state  to  elect  on  wblch  count  It  would  pro- 
ceed; also  to  qnash  each  separate  count  of 
the  information;  all  of  i^lch  motions  were 
overmled,  leare  being  glTen  to  the  defendant 
to  renew  the  motion  to  require  an  election 
at  a  subsequent  stage  of  the  trial.  At  the 
close  of  the  state's  case  the  district  attorney 
was  allowed,  against  oblectlon,  to  amend  the 
flrst  count  of  the  information,  and  then  elect 
to  proceed  upon  tiiat  count  as  amended.  In 
these  rulings  we  bare  found  no  error.  The 
matter  of  requiring  tm  election  was  within 
the  sound  ^cretion  of  the  trial  court  The 
various  counts  all  plainly  referred  to  the 
same  act  nnd  tbere  was  nothing  in  tiiem 
tending  to  mislead  or  embarrass  the  defense 
or  distract  the  attention  of  the  jury.  Fur^ 
thermore,  aU  the  evidence  received  was 
equally  as  applicable  to  the  flrst  count  as'  to 
the  second  or  third;  braice  tiiere  was  no  er- 
ror In  not  requiring  an  election  at  the  outset 
The  second  and  third  counts  bavlng  dropped 
out  of  the  case,  tb»e  Is  no  necessity  to  con- 
sider the  question  of  tb^  sufficiency.  The 
amendments  to  tiie  first  count  were  not  sub- 
stantial, but  slmi^y  added  greater  detail  to 
the  descriptlona  of  the  two  buildings,  which 
we  <io  not  regard  as  essoitlal  for  the  reason 
that  tike  count  as  originally  filmed  snffl- 
«iently  charged  the  crime  of  arson  under  the 
second  clause  of  section  4400;  Bev.  8t  1808, 


whl4A  pnnlriiea  tbe  willful  and  maJldons  set 
ting  flre  to  any  bnUdlng  tiie  burning 
whereof  tiie  dwelling  house  of  another  shall 
be  burned  in  the  daytime. 

8.  At  the  close  of  tbe  state's  case  the  de- 
fendant moved  that  a  verdict  of  "not  gnll^' 
be  directed  for  failure  of  proof.  This  motion 
was  overruled,  and  this  ruling  Is  assigned 
as  error.  No  argument  is  made  by  the  de- 
fendant in  this  court  upon  the  general  prepo- 
sition that  tl)p  facts  In  evidence  would  not 
Justify  a  flndlng  that  tbe  defendant  willfully 
set  the  flre^  but  It  is  argued  that  the  dwelling 
of  Thorn  was  so  far  removed  from  the  build- 
ing where  the  flre  originated  that  malice 
cannot  be  imputed  to  the  defradant  It  ap- 
pears that  the  Thorn  building  was  between 
70  and  80  feet  distant  from  the  store  building 
of  the  defendant,  with  two  buUdlnga  and 
three  narrow  alleys  Intervening.  The  diffi- 
culty with  tbe  argument  is  plain  upon  ex- 
amination of  tbe  statute.  The  statute  only 
requires  that  the  flrst  building  sbaU  be  ma- 
liciously and  willfully  set  on  flre  and  that 
by  tbe  burning  thenof  the  dwelling  of  an- 
otber  shall  be  bnmed.  It  is  not  required  that 
the  mallcloua  latent  to  bum  the  dwelling 
house  shall  exist 

4.  It  appeared  by  the  evidence  that  on  the 
10th  of  January,  1008,  Rev.  Father  Pellegren, 
the  Soman  Catholic  priest  at  Welcome,  re- 
ceived an  anoi^ymous  letter,  written  In  pen- 
cSl,  and  covering  about  flve  pages  of  note 
paper,  which  purported  to  be  a  confession 
by  a  man  then  in  a  hospital  In  Chicago,  to 
tbe  effect  that  he  was  a  suitor  of  the  defend- 
ant in  bis  youth,  and  had  been  rejected  by 
her,  and  that  he  was  in  Welcome  at  the  time 
of  tbe  fire,  and  ddlborately  set  flre  to  the 
building  after  be  saw  her  leave  it.  f<ff  the 
purpose  of  revenge  The  letter  was  very 
badly  spiled,  and  was  apparentiy  tbe  pro- 
duction of  an  Illiterate  person.  It  closed 
with  a  request  that  it  be  published,  so  that 
people  would  cease  to  misjudge  others.  Four 
days  after  receiving  this  letter.  Father  Pel- 
legren  took  it  to  New  London,  and  read  It  to 
the  defendant  He  testified  that  she  was 
excited,  and  that  she  wrote  at  bis  dictation 
and  gave  to  him  a  statement  as  follows: 
'Tleas  I  declare  tiiat  no  stranger  spoke  to 
me  on  July  10,  102,  that  I  had  now  ideay 
how  the  flre  started,  I  dlllare  that  the  lettler 
is  unknown  to  me.  Hn.  h.  Coalbert**  That 
she  asked  bim  to  publish  the  flrst  letter,  and 
that  he  read  It  in  church  on  the  following 
Sunday.  These  two  letters  were  Introduced 
in  evidence,  ai^  marked  reapectively  Exhib- 
its "L**  and  and  a  number  of  questions 
are  raised  concerning  than.  Before  tbey 
were  admitted,  tiie  priest  had  testified  tiiat 
he  saw  Bfrs.  Coltmi;  write  Exhibit  M,  and 
that  upon  comparison  of  the  handwriting  in 
the  two  papers  he  bdleved  that  the  same 
person  wrote  them  both.  Mr.  John  F.  Tyr- 
rell, an  expert  in  comparison  of  hand'vrit- 
ings,  also  testified,  after  acamlnatlon  of  tbe 
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two  papers,  as  well  ai  seTeral  other  papers 
admitted  to  have  been  written  by  defendant, 
that  In  hlB  judgment  Exhibit  L  was  written 
bj  defendant    It  is  tme  that  Afferent  con- 
dnglons  as  to  the  authorship  of  Exhibit  L 
were  reached  by  other  witnesses  who  were 
called  as  experts  by  the  defendant,  but  this 
eridence  simply  made  a  question  for  the  Jury  \ 
to  determine.   The  evidence  of  identity  was  | 
certainly  sufficient  to  justify  the  reception  | 
of  the  tetter  in  OTtdence. 

It  is  objected  that  the  court  erred  in  al-  j 
lowing  Father  Pellegren  to  testify  to  his  con-  i 
Tersatlon  with  the  defendant  because  under 
section  4074.  Ber.  St  189S,  a  clergyman  Is 
Dot  allowed  to  disclose  a  confession  made  to 
him  In  bis  professional  character  without  the  I 
consent  of  the  party  confessing;   but  this  I 
objection  la  plainly  untenable,  because  there  | 
was  no  coafesalon,  and  further  because  It  Is 
apparent  that  he  was  not  acting  In  bis  pro- 
fessional character  at  the  time. 

Upon  cross-examination  of  the  witness 
Tynell  defendant's  counsel  presented  to  the 
witness  a  copy  of  the  anonymous  letter  (Ex- 
hibit L).  which  copy  was  claimed  to  have 
been  written  by  Mrs.  Colbert,  and  asked  him 
to  state  whetber,  in  his  opinion.  It  was  In  the 
same  handwriting  as  Exhibit  L,  to  which  the 
witness  replied  that  he  declined  to  give  an 
opinion  oflfhand,  and  would  give  no  opinion 
without  taking  time  to  make  a  careful  exam- 
ination. Several  other  writings  were  pre- 
sented to  him,  with  the  same  result  Upon 
demand  of  counsel  that  the  witness  be  com- 
pelled to  reply  at  once,  the  state's  counsel 
stated  that  they  would  have  the  witness  re- 
main a  week  or  a  month,  and  have  blm  make 
a  careful  examination  of  the  writings  pre- 
sented If  It  was  desired.  The  court  ruled,  in 
effect  that  he  would  not  compel  an  offhand 
answer.  In  the  course  of  the  colloquy  on 
the  subject  the  court  said:  "I  do  not  think 
the  offer  you  make  tends  to  do  that  X  do 
not  think  it  is  a  fair  offer.  I  don't  think  it  Is 
a  fair  offer  to  the  witness.  The  testimony 
of  the  witness,  as  I  understand  It,  is  not  giv- 
en of  exi>ert  handwriting  like  the  testimony 
often  Is  by  bank  cashiers  and  others.  The 
testimony  of  this  witness  has  been  based 
npon  an  elaborate  and  somewhat  lengthy 
comparison  of  certain  documents.  If  you 
want  him  barely  to  express  an  opinion  as  to 
those  exbibits  which  you  offer,  let  him  do  so. 
There  la  no  objection  to  that  But  there  Is 
an  objection  to  undertaking  to  impeach  de- 
liberate and  elaborate  and  thoroughly  studied 
conclosions  by  an  offhand  expression  of  opin- 
ion." Exception  was  duly  taken  to  these  re- 
marks, as  well  as  to  the  ruling  of  the  court, 
and  these  exceptions  are  rigorously  urged 
upon  us.  The  trial  court  has  tfecessarlly  a 
larpe  discretion  In  the  matter  of  the  exam- 
ination of  witnesses,  and  la  charged  with  the 
dnty  of  regalattng  the  examination  so  that 
witnesses  shall  be  fairly  treated.  The  trial 
court  Is  also  in  much  better  position  to  Jndga 


as  to  what  constitutes  fair  or  unfair  treat- 
ment of  a  witness  than  this  court  can  be,  and 
we  see  no  abuse  of  discretion  in  the  present 
case,  but  rather  a  manifest  attempt  to  Insure 
for  the  witness  that  fairness  of  treatment  to 
whicb  every  witness  is  entitled.  It  would 
have  been  better  If  the  court  had  not  at- 
tempted to  differentiate  lb  his  remarks  be- 
tween two  supposed  classes  of  expert  evi- 
dence, because  such  remarks  might  possibly 
"be  understood  to  unduly  magnify  the  char- 
acter and  credibility  of  the  evidence  given  by 
the  witness  on  the  stand.  It  Is  to  be  wished 
that  the  ruling  had  been  made  without  the 
accompanying  remarks,  but,  were  this  the 
only  matter  to  be  criticised  in  the  record,  we 
certainly  should  not  reverse  the  judgment 
There  was  testimony  given  by  the  defendant 
and  one  other  witness  to  the  effect  that  the 
priest  guided  the  hand  of  the  defendant  while 
she  was  writing  Exhibit  M.  This  was  de- 
nied by  the  priest,  and  upon  rebuttal  the  ex- 
pert Tyrrell  was  asked  whether,  assuming 
that  certain  papers  in  evidence  were  in  the 
genuine  handwriting  of  defendant  (and  they 
were  admitted  to  be  genuine),  could  Exhibit 
M  have  been  written  as  It  was,  with  the 
priest  holding  defendant's  hand.  He  replied 
that  in  his  opinion  it  was  not  a  guided  hand. 
Again,  he  was  asked  wheth^  It  would  be 
possible  for  a  person  to  write  in  a  normal 
manner  with  another  person  having  bold  of 
the  end  of  the  pencil  and  doing  ^the  guiding, 
and  he  replied  that  It  would  not.  Also  In 
answer  to  the  question  whether  this  writ- 
ing showed  any  evidence  of  a  guiding  hand 
he  replied  that  It  did  not  It  would  not 
require  expert  evidence  to  establish  the  fact 
that  where  the  hand  or  pendl  of  a  person  en- 
gaged In  writing  is  guided  by  the  hand  of  .in- 
other  person  the  result  could  not  be  the  nor- 
mal handwriting  of  either  person.  This  must 
be  common  knowledge.  We  think  also  that 
when  an  expert  has  before  him  several  pa- 
pers, admitted  to  be  written  by  the  same  per- 
son, and  all  but  one  admitted  to  be  In  his 
or  her  nwrnal  handwriting,  he  ,  may  testify 
whether,  in  his  opinion,  the  remaining  one  Is 
In  the  normal  handwriting.  It  may  well  be 
considered  doubtful  whetber  the  expert 
should  be  allowed  to  state  what  the  cause  of 
the  abnormality  was,  for  the  reason  that  any 
one  of  a  number  of  different  causes,  such  as 
excitement  or  intentional  disguising  of  the 
writing,  or  the  guiding  of  the  hand  by  an- 
other, might  produce  the  abnormal  effect; 
and  It  Is  not  easy  to  see  what  satisfactory 
means  an  expert  has  of  differentiating  be- 
tween these  possible  causes.  We  think  upon 
a  new  trial  the  evidence  of  the  expert  should 
be  limited  to  the  question  whether  the  writ- 
ing Is  or  is  not  normal. 

Another  qneation  arising  upon  the  exi>ert 
testimony  Is  argued.  The  expert  Tyrrell,  on 
behalf  of  the  state,  had  testified  that  the  let- 
ter Exhibit  L  was  evidently  the  work  of  an 
lUiterato  person  (tho  d^ndant  bwself  was 
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such  It  person),  and  bad  given  his  reasons 
therefor.  Upon  l^e  defense  Miss  Corkhill,  a 
college  graduate  and  experienced  teacher* 
was  called,  and  tes tilled  that  In  her  Jndg- 
ment,  after  carefiil  examination.  Exhibit  L 
was  written  by  one  who  had  a  gdbd  high 
school  edacation.  She  gave  reasons  for  her 
opinion,  and  was  Intei-iMgated  farther  as  to 
the  distinguishing  features  of  the  letter, 
wben  the  court  Interposed  and  stopped  the 
examination  on  ti»  ground  that  too  much 
time  was  being  taken.  It  Is  not  easy  to  see 
why  this  ruling  should  have  been  made,  bu^ 
as  no  aceptlon  was  preserved,  we  cannot 
consider  the  question. 

5.  After  evidence  tending  to  show  that  the 
defendant  lived  In  Milwaukee  In  the  year 
1889,  and  was  then  knomi  as  Lucy  or  Lu- 
cille La  Blanc  or  La  Blanche,  the  state  of- 
fered In  evldoice  a  eertlfled  copy  of  the  rec> 
ord  of  the  conviction  of  one  Lucy  La  Blanche 
for  violation  of  one  of  the  city  ordinances  of 
Milwaukee  on  November  18,  1889,  and  the 
reception  ot  this  evidence  Is  assigned  as  er- 
ror. While  the  defoidant  denied  that  she 
was  In  Mll'nraukee  at  that  time,  and  denied 
that  she  bad  ever  been  convicted,  we  think 
the  evidence  showing  Identity  of  name  was 
Bufflcdent  to  establish  prima  facie  identity 
ttie  person,  and  autborlze  the  reception  of 
the  testimony  as  bearing  on  the  question  of 
her  credibility  under  section  4078,  Bev.  St. 
1898.  The  court  propCTly  charged  that  tbls 
testimony  was  only -to  be  considered  on  the 
question  of  the  defendant's  credibility  as  a 
witness,  but  in  course  of  the  cha^  said  to 
the  Jury  that  there  had  been  offered  in  evi- 
dence the  record  of  the  conviction  of  one 
Lucy  Colbert  This  statement  is  relied  upon 
as  reversible  error  the  defendant,  because 
the  record  showed  the  conviction  of  Lncy  La 
Blanche;  but  we  are  not  Inclined  to  regard 
It  as  serious,  becaiue  it  is  so  evidently  a 
slip  of  the  tongue  that  none  could  have  been 
misled  by  it,  and  the  Jury  were  distinctly 
told  that  it  was  for  them  to  determine 
whether  the  person  so  connoted  was  the  de- 
fendant or  not 

6.  The  defendant  asked  that  the  following 
Instructlcm  be  given  to  the  Jury,  and  It  was 
refused;  **A1]  the  evidence  produced  by  the 
state  is  circumstantial.  There  Is  no  direct  or 
positive  evidence  that  the  defmdant  commit- 
ted the  crime  charged.  And  to  warrant  a 
conviction  on  drcnmstantlal  evidence  each 
fact  necessary  to  the  conclusion  sought  to 
be  established  must  be  proven  by  competent 
evidence  beyond  a  reasonable  doubt,  and  all 
the  facts  necessary  to  such  conclusion  must 
be  consistent  witii  each  other  and  with  the 
wain  fact  sought  to  be  proved,  and  the  cir- 
cumstances, taken  togetbrar,  must  be  of  a  con- 
clusive nature,  leading,  on  the  whole,  to  a 
satisfactory  conclusion,  and  producing.  In 
•pffect  a  reasonable  and  moral  certainty  that 
the  accused,  and  no  other  person,  committed 
the  offense  diarged.   The  mere  union  of  a 


limited  D amber  of  independent  drcumstaii- 
ces,  each  of  an  imperfect  and  InconcIuBive 
character,  WUl  not  Justify  a  convlctfon.  They 
must  be  sucb  as  to  generate  and  Justify  (all 
belief  according  to  the  standard  rule  of  cer- 
tainty.  It  Is  not  snfflclent  that  they  cohi- 
cide  with  and  render  probable  tbe  guilt  of 
the  accused,  but  they  must  exclude  every 
other  reasonable  hypothesis.   No  other  con- 
clusion but  that  of  the  guilt  of  ttie  accused 
must  fairly  and  reasonably  grow  out  of  the 
evldrace,  but  the  facta  must  be  absolutely 
tnctnnpatlble  with  Innocence,  and  incapable 
of  e^lanatlon  upon  any  other  reasonable 
hypothesis  than  that  of  guilt"   The  court 
gave  the  following  instruction  on  the  sub- 
ject: "Ton  will  have  observed,  gentiemen. 
on  the  prosecution  of  this  case,  that  ttie  evi- 
dence is  largely,  If  not  entirely,  dreumstan- 
tial.  Now,  in  respect  to  that  I  charge  yon 
that  drcumstantial  evidence  is  1^1  and 
competent  In  criminal  cases.  If  it  Is  (tf  such 
a  character  as  to  exclude  every  reasonable 
hypothesis  other  than  that  the  defendant  Is 
guilty,  It  Is  entitled  to  the  same  weight  as 
direct  evidence.  If  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  deliberately  and  intentionally  set 
fire  to  the  building,  as  charged  in  the  taifor- 
mation,  it  matters  not  that  snch  evidence  is 
circumstantial,  or  made  up  of  facts  and  dr- 
cumstances.  provided  you  believe  snch  facts 
and  circumstances  pointing  to  her  guilt  to 
have  been  proven  beyond  a  reasonable  doubt 
by  the  evidence."  The  requested  charge  was 
substantially  a  correct  statement  of  tiie  law. 
and  should  have  hem  given,  and  Its  refusal 
is  prejudicial  error,  because  It  was  not  cov- 
ered by  the  general  chai^.  EoUock  v.  State, 
88  Wis.  668,  00  N.  W.  817. 

7.  The  court  correctly  charged  the  Jury  as. 
follows:  "It  Is  claimed  In  this  case,  genUe- 
meot  that  some  of  the  witnesses  have  testi- 
fied falsely.   If  you  find  that  any  witness 
has  knowingly  and  willfully  testified  falsely 
as  to  any  material  fact,  you  may  reject  all 
of  the  testimony  of  such  witness  except  such 
parts  of  the  testimony  as  you  may  And  ta 
be  corroborated  by  other  credible  evidence, 
or  by  facte  and  circumstances  that  may  fair- 
ly be  inferred  therefrom."    Later  in  the 
charge,  after  giving  certain  propositions  re- 
lating to  the  alleged  proof  of  conviction  of 
the  defendant  in  Milwaukee,  the  court  said: 
"The  same  mle  applies  in  other  evidence, 
contradictory  stetemento  made  by  the  defend- 
ant or  any  other  witness  on  the  stand.  If 
you  find  tbey  have  made  stetemento  contrary 
to  the  truth,  the  rule  whi<di  I  Just  read  to  you 
comes  into  play;  that  Is,  you  may  dlsregrard 
the  testimony  of  that  witness  whom  yon  find 
beyond  a  reasonable  doubt  to  have  swom 
falsely.  Tou  may  disregard  that  except  as 
it  may  be  corroborated  by  other  credible  evi- 
dence— ^to  have  knowingly  swom  falsely." 
This  last  clause  Is  plainly  etroneoos,  and 
must  be  considered  prejudicial,  althousb  a 
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correct  proposition  on  tbe  same  subject  had 
prevloDsly  been  given.  The  facts  Msentia) 
to  tbe  conclusion  of  guilt  are  the  only  facts 
necessary  to  be  proveu  beyond  a  reasonable 
donbt  To  say  that,  in  order  to  wholly  dla- 
cre<Ilt  a  witness  (or  the  state,  the  Jury  must 
find  beyond  a  reasonable  doubt  that  be  has 
\rillfully  sworn  falsely.  Is  to  cast  upon  a  de- 
fendant in  a  criminal  case  a  heavier  burden 
than  he  would  have  to  bear  in  a  civil  suit. 

8.  At  the  request  of  tbe  defendant  the 
court  charged  the  Jury  that  considerable  of 
tbe  state's  testimony  consisted  of  alleged  ad- 
missions made  in  casual  conversations,  and 
tliat  such  evidence  was  considered  In  the  law 
Tcry  weak,  owing  to  the  liability  of  a  mis- 
anderstanding  or  defective  memory  on  tbe 
p&rt  of  the  witness,  and  that  it  should  be 
considered  with  caution.  The  court  then 
added  to  the  Instruction  the  following:  'This 
Is  true,  gentlemen.  What  I  have  Just  read  to 
700  1b  ^e  rule.  But  bear  In  mind  that  ad- 
missions may  be  very  important  and  very 
weighty  testimony.  It  Is  for  you  to  deter- 
mine tbe  weight  and  value  that  shall  be  giv- 
en to  these  admissions,  and  to  all  tbe  testi- 
mony in  fact  which  has  been  produced  In  this 
case."  Abstractly,  this  added  clause  Is  cor- 
rect as  far  as  It  goes,  but  It  gives  no  criterion 
to  the  Jury  from  which  they  are  to  Judge 
wben  an  admission  Is  important  or  weighty. 
In  fairness  to  the  defendant  the  court  should 
have  told  tbe  Jury  that  an  admission,  In  or- 
der to  be  Important  and  weighty,  must  be 
clearly  proven,  and  shown  to  have  been  made 
with  some  degree  of  deliberation,  or  words  to 
that  effect.  While  we  might  not  reverse  on 
tills  ground  If  It  stood  alone,  we  have  noticed 
the  point  in  passing,  In  order  to  guide  the 
conrt  upon  a  new  trial. 

9.  The  defendant  asked  for  tbe  submission 
to  the  Jury  of  a  long  instruction  on  the  sub- 
ject of  expert  evidence  and  tbe  weight  there- 
of, taken  bodily  from  one  of  the  opinions  of 
this  court,  and  the  request  was  refused.  It 
is  Dot  deemed  necessary  to  Insert  tbe  re- 
qaeated  instruction  here.  It  was  in  the  na- 
ture of  a  philosophical  discussion,  and  was 
not  fitted  nor  intended  for  tbe  InBtmction  of 
a  jury,  and  we  find  no  error  in  its  rejection. 

10.  In  one  of  the  InstructionB  the  court  re- 
ferred (by  inadvertence  evidently)  to  the  flre 
"which  was  set  in  the  Dempsey  building," 
and  to  the  "setting  of  tbe  flre  In  tbe  Demp- 
sey boUding."  Whether,  under  the  clrctun- 
stances.  and  the  language  used  Just  previous- 
ly iQ  the  chaise,  this  might  be  misleading 
and  prejudicial,  we  dud  it  tmnecessary  to  de- 
cide;. Such  an  implied  assumption  that  some 
person  set  the  flre  should  be  avoided,  and 
we  assume  that  it  will  not  occur  again. 

We  have  found  no  other  [>olots  which  re- 
quire discussion.  For  the  prejudicial  er- 
rors hereinbefore  considered  there  mnst  be  a 
new  trial. 

Judgment  revelled,  and  action  remanded 
for  a  new  trial. 


MUELLER  T.  NORTHWESTERN  IRON  CO. 
(Supreme  Court  of  Wlaconain.   June  23.  1905.) 

1.  Mabtbb  and  SBBVAUr— iHJums  TO  BOT- 
aut— InsrauonoNB. 

A  charge  on  tbe  issue  of  whetiier  the  par- 
tition of  a  bin  in  which  a  servant  was  working 
was  constructed  to  a  reasonably  safe  mannw 
or  not,  tbat  it  was  not  necessary  for  defendant 
to  construct  absolutely  safe  partitions,  but 
that  the  phrase  "reasonably  safe"  measured  the 
obligation  of  dn^  that  nated  opcoi  It,  was 
proper. 

[Ed.  Note. — For  oases  in  point,  see  voL  84, 
Cent.  I>ig.  Master  and  Servant,  It  180,  1148, 

1150.] 

2.  SaUB— iNBTBUOTIOn. 

A.  request  to  charge  tbat  an  employer  is 
not  bouna  to  antidpate  every  possible  ride 
which  may  happoi  to  an  employd,  but  is  only 
bound  to  use  ordinary  care  in  furnishing  rea- 
sonably safe  and  suitable  appliances,  and  if  be 
has  done  this  an  accident  Is  one  of  the  o^inary 
risks  of  the  employment  assumed  by  the  serv- 
ant, Is  general,  mtsleading,  and  properly  refused, 
a  TaiAi.— Sfeoiax  Vkbdioi. 

In  an  action  for  the  death  of  a  servant  the 
Jury  rendered  a  special  verdict  to  the  effect  that 
a  partition  which  gave  way  with  the  swvant 
was  not  constmcted  In  a  reasonably  safe  man- 
ner ;  that  it  was  not  maintained  in  a  reaaoaably 
safe  condition;  and  tbat  such  condition  was 
known  to  defendant  or  ought  to  have  been 
known.  The  question  In  response  to  which  the 
last  finding  was  made  was:  "Was  such  con- 
dition known  to  defendant,  or  ought  it  to  have 
been  known?"  Held,  tbat  the  word  "condition," 
aa  used  In  the  response  to  the  quoted  question, 
related  to  the  unsafe  condition  found  by  the 
Jury  to  exist  at  the  time  of  the  Injury,  and  the 
answer  was  sot  bad  for  uncertainty. 

4.  Same. 

A  further  finding  "that  such  condition 
was  the  proximate  cause  of  tbe  death  of  deceas- 
ed" was  not  bad  for  nncertalntyi 

5.  Injury  to  SnvAn— EviDsncn  — Qubb- 

TIONB. 

On  the  Issue  of  whether  an  ore  bin  in 
which  a  servant  was  working,  the  partition  of 
which  gave  way,  waa  in  a  reasonably  safe  con- 
dition or  not,  a  Question  as  to  whether,  during 
the  three  years  that  the  bins  bad  been  in  use, 
any  of  the  partitions  had  come  down  previous  to 
the  one  in  question,  was  properly  endnded. 

[Ed.  Note. — For  cases  In  point,  see  voL  84. 
Cent.  D^.  Master       Servant,  1 919.] 

6.  Saiop—Subhission  or  Issnis. 

In  an  action  for  injuries  to  a  servant  It  was 
not  error  to  fail  to  submit  the  questions  of  con- 
tributory negligence  and  assumptitm  of  risk, 
where  tbere  was  no  request  for  their  sabmls- 
mon,  and  no  evidence  to  support  an  afflrmatlve 
finding  on  sach  isanes  had  they  been  submitted. 

Appeal  from  Circuit  Court,  Dodge  County; 
B.  F.  Dunwlddle,  Judge. 

Action  by  Herman  Mueller,  as  admlnlstm- 
tor  of  the  estate  of  Carl  Kannase,  against 
tbe  Northwestern  Iron  Company.  From  a 
Judgment  for  plaintiff,  defendant  aiipeais. 
Affirmed. 

This  is  an  action  to  recover  damages  for 
the  death  of  tbe  plaintiff's  intestate,  July  27, 
1902.  while  in  tbe  employ  of  the  defendant 
in  breaking  iron  ore  in  certain  bins  Into 
which  the  same  had  been  dumped  and  load- 
ed from  the  railway  cars  for  storage,  and 
which  bins  were  about  90  feet  long  and  10 


Digilized  by 


68 


lOi  MOBTHWBSTSiSN  HBPOBTBB, 


(Wis. 


feet  wide,  and  formed  by  partttton  walls  mn- 
nlDg  east  and  west  and  termlnatliig  against 
a  atone  wall  on  the  east  and  attached  to  the 
trestle  bent  on  the  west;  and  which  bins  were 
sltnated  In  rows  aida  aide  under  the  ele* 
vated  railway  tracks,  suKKirted  by  certain 
trestlework  known  as  "trestle  bents";  that 
such  death  was  caused  by  the  partition  in  the 
bin  in  which  the  deceased  was  at  ttke  time 
wwklng  giving  way  and  causing  the  ore  In 
the  south  adjoining  bin,  togettier  with  the 
materials  In  such  partltlou,  to  fiiH  with  great 
force  upon  him,  and  th««by  causing  him 
great  Injuries,  and  thm  and  there  killing 
him.  The  answer  consists  of  numerous  spe- 
cific dmials.  At  the  close  of  the  trial  the 
Jury  returned  a  special  Teidlct  to  the  effect: 
(1)  That  tba  partition  whldi  gave  way  was 
not  constructed  by  the  defendant  In  a  reason- 
ably safe  manner;  (2)  that  said  partition 
was  not  m^ntalned  In  a  reasonably  safe 
condition  by  tbe  defendant;  (8)  that  aodh 
condition  was  known  to  the  defendant;  or 
ought  to  hare  been  known  to  the  defendant; 
(4)  that  sudi  condition  was  the  prcnlDuto 
cause  of  the  death  of  the  deceased;  (fi)  that 
aey  asseesed  ttie  damages  sustained  by  the 
widow  of  tiie  deceased  at  $1,600.  From  judg- 
ment altered  thereon  for  tbe  amount  atated 
In  favor  of  the  plaintiff,  with  costs,  tbe  d»> 
fendant  brings  this  appoJ. 

Roemer  &  Aarons,  for  appellant.  Lam- 
orenx  ft  Husting  and  M.  L.  Lueck,  for  re- 
spondent 

OASaODAlY,  0.  J.  (after  stating  the  facts). 
We  percdve  no  error  In  refusing  to  direct  a 
TOdlct  In  ibtTor  of  tbe  defoidant  The  clr- 
cumatances  which  will  and  which  will  not 
Justify  such  direction  have  been  so  frequent- 
ly and  so  recently  stated  by  this  court  as  not 
to  require  any  restatement  here.  Ttborsky  t. 
0.  M.  ft  St  P.  By.  Oo.  (Wis.)  lOS  N.  W.  64&- 
651. 

2.  Ibe  court  charged  the  Jury,  without  ez< 
eeptLm,  to  the  effect  that.  If  they  were  un* 
able  to  say,  tn  answer  to  tbe  first  question 
submitted,  whether  tiie  partition  which  gave 
way  was  constructed  by  tbe  defendant  In  a 
reasmably  aafe  manner,  tiien  that  It  was 
tb^  duty  to  answer  that  question  In  the  af- 
flrmative^  and  that  tiiey  could  only  answer 
tiiat  question  In  the  negative  In  case  they 
were  satisfied  and  believed  from  all  the  evi- 
dence tftat  such  '^rUtlon  was  not  construct- 
ed In  a  reasonably  safe  manner."  And  then, 
after  again  cMling  their  attention  to  tbe 
words  'Treastaiably  safe,**  the  court  diarged 
the  Jury  that:  "The  lew  does  not  require  the 
d^endant  company  to  construct  partitions 
which  are  absolutely  safe,  because  the  phrase 
'reasonably  saftf  measures  the  obligation  or 
duty  that  rested  upon  tiie  defendant  com- 
pany in  the  construction  of  the  partition  in 
question."  To  such  portion  of  the  charge 
counsel  for  the  defendant  excepted  on  the 
ground  that  the  Issue  was  not  tiiereby  pi-op- 


eriy  submitted,  tttx  the  duty  liiq;K»sed  Iqr  law 
on  the  defendant  pn^rly  stated.  There  can 
be  no  question  but  what  It  was  tiie  duty  ot 
the  defendant  to  provide  and  maintain  for  its 
employes  a  reasonably  safe  place  for  the  do- 
ing of  th^  woriL  Hul^ian  t.  Tbo  O.  B.  W. 
ft  St  P.  B.  Cb.,  QB  Wis.  S30,  626k  E26.  82  N. 
W.  629,  and  cases  there  dted;  Shigstrom  t. 
Ashland  Iron  ft  Steel  Co..  87  Wis.  166,  171. 
68  N.  W.  241;  Cadden  Am.  Steel  Barge 
C9o..88Wl8.400,417,  60N.W.  800;  Kennedy 
V.  Lake  Superior  T.  ft  T.  &  Ool,  98  WIsl  8% 
87,  60  N.  W.  1187,  and  cases  there  dted. 
Whether  such  duty  was  performed  or  not 
was  necessarily  a  qnestion  of  fact  tor  tbe 
Jury,  under  proper  instructions  from  the 
court  Benne  The  IT.  S.  Ijoatber  Co.,  107 
Wis.  812,  88  M.  W.  4TS.  This  court  has  de- 
clared that:  "Tbe  rule  requiring  tbe  master 
to  furnish  bis  servant  vrith  a  reasonably 
safe  working  place  calls  only  fbr  a  woridng 
place  free  from  all  dangers  which  a  person 
In  the  drcumstances  of  tbe  mast^.  in  tiie 
exercise  of  ordinary  caxe,  ought  to  know  <tf, 
and  which,  under  the  drcumstences,  the 
servant,  In  the  exercise  of  ordinary  care^  Is 
not  legally  chargeable  with  knowledge  of." 
Hencke  v.  Ellis,  110  Wis.  639,  86  N.  W.  173. 
In  other  words,  tiie  duty  Imposed  vpon  the 
defendant  by  tiie  portion  of  tiie  charge  In 
queatUm  was  the  enrciae  Dt  ordinary  care 
under  Ibe  drcnmstances.  A  failure  to  per- 
form such  duty  would  be  a  ftiilure  to  exercise 
audi  ordinary  care.  Ooqnsel  Insists  that  In 
submitting  the  questim  the  court  should 
have  given  an  Instruction  d^nli^  ordinary 
care.  But  no  such  Instruction  was  requested. 
The  instruction  which  was  requested  and 
which  tbe  court  refused  to  ^ve  Is  as  follows: 
"An  employer  Is  not  bound  to  anticipate  er- 
&y  possible  risk  or  accident  which  may  hap- 
pen to  an  employe  from  tbe  inranlses  or  ap- 
pliances in  uae.  He  is  only  obliged  to  use 
ordinary  care  In  furnishing  premises  and  ap- 
pllances  which  are  reasonably  safe  and  anlt- 
able.  If  the  employer  has  done  tills,  and,  not- 
withstanding, an  acddent  occurs,  such  acd- 
dent  la  one  of  the  ordinary  risks  of  tbe  «n- 
ployment  whldi  the  servant  assumes  on  en- 
tering the  employment*'  Had  thla  tnstrne- 
tlon  been  given,  it  would  still  have  left  It 
for  the  Jury  to  determine  wheth«  the  'prem- 
ises and  appliances"  so  fnmlsbed  were  "rea- 
sonably safe  and  suitable."  It  would  not 
have  given  to  the  Jury  any  Information  as  to 
tiie  stendard  of  care  not  conteined  In  tbe  por- 
tion of  the  charge  to  which  such  exception 
wtLB  token.  Besides,  tiie  Instruction  so  re- 
quested was  general,  and  to  conflict  with  sev- 
eral recent  decisions  of  this  court  Cullen  v. 
Hanlsch.  114  Wis.  24,  87,  89  N.  W.  900,  and 
cases  there  dted.  It  was,  moreover,  mislead- 
ing, and  properly  refnsed.  What  haa  been 
said  covers  the  oEceptlon  to  the  portion  of 
the  charge  of  tbe  court  upon  Qie  second  ques- 
tion submitted  to  the  Jury. 

8.  In  submitting  tiie  third  question  to  the 
special  verdict  to  the  Jury,  they  were  direct- 
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ed  ttiat  It  In  anvwer  to  ttie  flrst  qnestioQ. 
tbej  fomid  fbat  the  partition  wUeb  gavo 
waj  was  not  eonstmcted  by  the  dafandant  In 
1  naaonably  aaf  e  manner,  or  to  t&e  second 
qoeitton  that  much  partttton  was  not  main- 
tained In  a  reasonably  sate  omditlon  by  the 
deftedant  then  to  answer  this  qnestion: 
'^as  swA  condition  known  to  the  defendant 
company,  <v  ought  it  to  have  been  known  to 
laid  company^*  The  contention  Is  Oat  this 
qwstlott  la  doable,  and  hence  that  It  la  Im- 
poBrible  to  tell  from  the  negatlTe  answer  to 
botb  qoeations  whether  the  "condition"  there- 
in mentioned  axose  from  faulty  conslmc- 
tkn  or  from  a  failure  to  properly  maintain 
the  partition.  Bnt  the  word  **eondttion'*  is 
only  used  in  the  second,  third,  and  fiinrtb 
qsesthma,  and  In  each,  manlfutly,  relates 
to  the  mnafe  condltitm  fonnd  by  tb.%  Jnry  to 
exist  at  the  time  of  the  injury.  We  ftdl  to 
pncelTe  any  uncertain^  in  the  answer  to 
tbe  qnestion  thns  snbmltted.  The  fourth 
question  anbmltted  to  the  Jnry  was  condi- 
tioned vpon  a  negatlTe  answer  to  tithor  ot 
the  flrst  two  qnestions,  and  in  answer  to  it 
ttie  Jnry  found,  in  effect,  that  such  unsafe 
condition  at  the  time  of  the  injury  was  the 
proximate  cause  of  the  death  at  the  deceas- 
ed. We  find  no  uncertainty  in  the  answer 
to  that  question.  It  was  fully  and  teiriy 
gahmltted  to  the  Jury,  and  we  find  nothing 
la  tbe  diarge  to  indicate  t3iat  tliey  were  mis- 
led Qiereby. 

4.  The  defendant's  superintendent  testUed 
that  he  bad  been  In  charge  of  flie  plant  about 
ftmr  years;  that  the  Uns  had  been  In  use 
about  tttree  yeara;  snd  that  tbi^  were  all 
eonstmcted  very  similar  to  the  one  in  qnes- 
tion. He  was  thai  asked  this  question: 
"During  the  three  years  that  those  bins  have 
been  In  use  bSTO  ever  any  of  the  partitions 
amie  down  previous  to  tbe  time  this  one 
came  down  An  objection  being  interposed, 
tbe  same  was  excluded.  The  real  Issues  in- 
TolTed  w«e  whether  the  bin  in  question  was 
in  a  reasonably  safe  condition  at  the  time  of 
the  Injury,  and,  if  not,  whether  the  d^endant 
knew  or  ought  to  have  known  of  tbe  defect. 
The  otbn  bins  may  have  bem  perfectly  saf^ 
and  yet  the  bin  in  qnestion  been  very  unsafe, 
to  tbe  knowledge  of  the  defendant  The 
fact  that  it  actually  fell  at  the  time  of  the 
Injury  at  least  traded  to  prove  that  it  was 
flien  unssfe.  We  And  no  rermlble  error  in 
sneb  ruling  of  the  court 

5.  Error  Is  assigned  for  not  snbmitting  to 
tbe  Jnry  the  question  <tf  contributory  negll- 
gesee  sod  the  assumption  of  risk.  Bat  there 
was  no  request  to  submit  any  such  question, 
and  tiiere  was  no  evidence  "to  sui»port  a  find- 
log  of  sneb  negligence  or  sssumptlon  had  it 
beta  submitted.  The  court  excluded  a  qoes- 
tfam  pot  to  the  defendant's  superintendent 
ai  to  whether  be  gave  to  flie  deceased  any  In- 
stroctbms  in  regard  to  his  work,  vt  any  wam- 
faif.  But  before  tbe  defendant  rested  the 
plalBtUFs  counsel  withdrew  his  objection  to 
BOdi  questkm,  and  thereupon  the  defendant's 


counsel  withdrew  tbe  question.  We  find  no 
revCTsible  wror  in  the  record. 

Tbe  Judgmoit  of  the  drenlt  oonrt  Is  af- 
firmed. 


OORBSTT  v.  JOANNES  et  aL 
(Sapreme  Coart  of  WiRCOnsin.    June  28,  1900.) 

1.  ImoitvaROT— RioHXB  or  Obxditob  Hold- 

Xne  OOIUTKBAJU 

On  an  assignnjent  for  benefit  of  creditors, 
a  creditor  holding  collateral  aecurity  Ui  entitled 
to  share  In  the  general  anets  la  the  ume  pro- 
portion with  other  creditors  without  any  deone- 
tion  because  of  the  collateral. 

2.  Sams— GoKFBOMiSE. 

A  committee  appointed  by  creditors  of  an 
IttBoIvent  to  report  aa  U>  hia  assets  and  liabilities 
and  as  to  the  advisabllitr  of  making  a  compro- 
mise agreement,  reported  In  writing,  adTlsiiv 
ithe  acceptance  of  85  cents  on  tbe  dollar  in  fall 
of  all  claims.  An  agent  was  appointed  to  re- 
ceive claims  and  make  dlshnrsements,  and  a 
creditor  sent  to  this  agwt  a  statunent  of  Its 
claim,  togetber  with  an  agreement  In  wrltiac 
to  accept  per  cent  of  the  amount  in  full  sat- 
isfaction. Held,  that  the  compromlas  agreenunt 
so  made  was  a  written  cmtract 
8.  Pabol  BviDsnoa. 

Parol  evidence  is  not  admissible  to  show 
that  a  written  contract  is  a  mere  part  perform- 
ance of  an  entire  vrabal  contract  u  the  two  are 
Inconsistent  or  contradictory,  or  tbe  wiithig 
plainly  purpcurts  to  contain  the  entire  contract 
4.  fiAHK. 

A  debtor  orally  agreed  with  a  creditor  that 
the  latter  should  hold  certain  property  as  par- 
tial security  for  the  Indebtedness,  sell  the  same, 
and  aH>ly  the  proceeds  on  the  debt  Later  a 
compromise  agreement  was  effected  In  writing 
between  the  debtor  and  all  of  tbe  creditors,  by 
which  tbey,  InclndiDg  the  creditor  holding  the 
collateral,  agreed  to  accept  a  certain  percentage 
of  their  diOms  hi  fall  satisfactim.  Hetd,  in 
an  action  by  the  debtor  to  recover  the  value  of 
the  collateral  on  tbe  gronnd  that  all  liability 
was  extinguished  by  the  payment  under  tbe  writ- 
ten compromise  agreement  that,  though  the 
compromise  agreement  and  the  previous  arrange- 
ment as  to  the  collateral  were  separate  eon- 
tracts,  evidence  of  the  parol  agreement  as  to 
the  collateral  was  admissible  as  a  mattw  (A  de- 
fense, since  Its  exclusion  wonU  result  In  the 
perpetration  of  a  fraud.  , 

Appeal  from  Clrcalt  Court  Brown  Oounty; 
Samuel  D.  Hastings,  Judge. 

Action  by  Michael  J.  Gorbett  against 
Mitchell  Joannes  and  others.  From  a  Judg- 
ment for  plaintlfl,  defendants  appeal.  Be- 
rersed. 

Tbe  following  Is  the  substance  of  the  com- 
plaint: 

S^rst  cause  of  action.  November  11,  1901, 
plaintiff  being  largely  Indebted  to  defendauts 
as  firm  of  Joannes  Bros.,  and  having  two  real 
estate  mortgages,  fOr  the  purpose  of  paying 
defffiidants,  in  part  it  was  mutually  agreed 
that  he  should  r^ease  such  mortgages;  that 
the  property  affected  thereby  should  be  con- 
veyed to  the  defendants;  that  they  should 
bold  tbe  same  until  an  advantageous  sale 
thereof  could  be  made;  and  the  proceeds  of 
such  sale  up  to  $8,164.90,  should  then  be  cred- 
ited ivon  bis  indebtedness  as  of  July  19, 
IWS,  and  the  balance  be  paid  to  him.  A  sale 
was  made  pursuant  thereto  October  16,  1808, 
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defendants  realizing  the  net  amount  of  J6,- 
300,  of  wblch  $2,135.10  was  payable  to  plain- 
tiff as  per  agreement  and  is  due  and  owing 
to  him  with  legal  interest  from  October  16, 
1908. 

Second  canse  of  action.  Febmary  8,  1887. 
plaintiff  being  the  owner  of  a  mortgage  on 
certain  real  estate  subject  to  a  prior  mort- 
gage, about  to  be  enforced  at  a  foreclosure 
sale,  defendants,  at  his  request,  advanced 
$2,075.  with  which  to  bid  In  the  property  un- 
der an  agreement  that  he  should  resell  the 
same  as  soon  as  practicable;  that  out  of  the 
proceeds  the  sum  so  advanced  with  legal  In- 
terest should  be  repaid  and  the  balance 
should  belong  to  tbe  plaintiff.  July  2,  1902. 
the  property  was  resold,  defendants  realizing 
$3,550.  There  was  then  due  defendants  on 
account  of  the  deal  $1,463,113,  leaving  a  bal- 
ance of  $2,086.37.  payable  to  the  plaintiff^ 
which  they  have  refused  to  pay. 

Third  canse  of  action.  Plaintiff  sold  to 
defendants  certain  real  estate  for  the  sum  of 
$600,  on  account  of  which  such  sum  became 
payable  to  him  July  21,  1902.  but  has  not 
been  paid.  Judgment  was  demanded  for  the 
various  amounts  mentioned,  with  Interest 
upon  each  from  the  due  date  thereof  as  indi- 
cated. 

Defendants  answered  to  this  effect:  No- 
Tember  11,  1901,  the  mortgages  and  tbe  In- 
debtedness secured  thereby,  mentioned  in  tbe 
flrst  cause  of  action,  were  held  by  defend- 
ants aa  collateral  security  for  the  payment  of 
indebtedness  owing  by  plaintiff  to  defend- 
ants. On  such  date  to  avoid  the  expense  of 
foreclosing  such  mortgages,  and  other  pur- 
poses herein  stated,  it  was  agreed  by  all  the 
parties  Interested  that  tbe  title  in  fee  of  the 
mortgaged  premises  should  be  conveyed  to 
defendants;  that  they  should  hold  the  same 
until  a  sale  thereof  could  be  made  and  that 
the  proceeds  of  such  sale  should  be  applied, 
80  far  as  the  same  would  go  for  that  pur- 
pose. In  payment  of  any  Indebtedness  then 
existing  of  plaintiff  to  defendants,  or  Joannes 
Bros.  Company,  and  the  balance,  if  any,  be 
paid  to  plaintiff,  and  that  In  the  meantime 
the  premises  should  be  leased  to  L.  How- 
land,  the  mortgage  debtor,  for  $1,  for  the 
period  of  one  year  and  a  half  from  and  after 
November  21,  1801.  The  property  was  so 
transferred.  July  19,  1902.  It  was  agreed  be- 
tween plaintiff  and  defendants  that  the  net 
value  of  Boch  property  was  $3,164.80,  ana 
that  at  such  sum  the  same  should  be  taken 
by  the  latter  and  the  purchase  price  should 
be  credited  to  the  former  upon  the  indebted- 
ness aforementioned,  and  it  was  so  credited, 
leaving  a  large  balance  of  such  indebtedness 
still  unpaid. 

As  stated  In  plaintiff's  second  cause  of  ac- 
tion, February  8,  1897,  defendants  advanced 
$2,075.36,  with  which  to  boy  certain  real  es- 
tate at  a  foreclosure  sale  to  protect  plaintiff 
as  second  mortgagee.  As  a  part  of  the  trans- 
action it  was  mutually  agreed  between  the 
parties  that  the  property  should  be  bid  In 


at  such  sale;  that  the  title  thereto  should 
tie  taken  and  held  by  M.  Joannes  till  the 
same  should  be  resold;  that  out  of  the  pro- 
ceeds of  the  sale  when  made  defendants 
should  be  repaid  the  $2,076.36,  and  the  sur- 
plus. If  any,  should  be  credited  upon  plain- 
tiff's then  indebtedness  to  the  defendants 
and  that  to  Joannes  Bros.  Company  In  ease 
of  there  being  such.  The  title  to  the  prop- 
erty was  vested  In  M.  Joannes  accordingly. 
Pursuant  to  such  agreement,  August  4th, 
1002,  the  property  was  resold  for  $3,424, 
which  at  plaintiff's  request  was  applied  as 
per  such  agreement. 

July  21,  1902,  plaintiff  was  Indebted  to 
Joanna  Bros.  In  the  sum  of  $2,518.85,  and 
Joannes  Bros.  Com];uny  in  the  sum  of  $5.- 
412.38.  He  was  then  inscdvent  and  desired 
to  compromise  with  all  his  creditors,  to 
whom  he  owed  in  the  aggregate  $11,668.40. 
On  such  date  it  was  agreed  between  defoid* 
ants  and  Joannes  Bros,  Company  on  the  one 
side  and  plaintiff  on  the  other  that  he  should 
pay  them  86  per  cent  of  the  face  of  their 
claims  against  him,  th^  retaining  as  their 
own  pr<^erty  the  proceeds  of  all  collateral 
held  by  Joannes  Bros.  In  settlement  of  such 
claims.  That  agreement  was  carried  out. 
The  collateral  Included  the  $600  mentioned  la 
plaintiff's  tliird  cause  of  action.  Such  $600 
was  the  value  of  certain  real  estate  owned  by 
plaintiff  but  held  by  defendants  as  collateral. 
Judgment  was  demanded  for  a  dismissal  of 
the  complaint  with  costs. 

The  property  mentioned  in  the  second 
cause  of  action  was  denominated  on  the  trial 
and  will  be  spoken  of  here  as  the  "Glass  prop- 
erty." The  third  cause  of  action  was  aban- 
doned. There  was  evidence  establishing,  or 
tending  to  establish  the  following:  Plaintiff 
and  defendants  agreed  that  the  property 
mentioned  in  the  first  cause  of  action,  at  an 
appraised  value  of  $3,164.90,  should  be  ap- 
plied on  tbe  indebtedness  of  the  former  to 
the  lattw  and  Joannes  Bros.  Company,  and 
the  same  was  so  applied  before  the  making 
of  tbe  assignment  hereafter  referred  to, 
leaving  a  balance  of  such  indebtedness  of 
$7,931.23,  not  counting  the  advancement  made 
to  buy  In  the  Glass  property.  Whether  such 
advancement,  under  the  circumstances,  cre- 
ated an  Indebtedness  was  on  tbe  pleadings 
and  evldoice  a  matter  In  controversy.  It 
was  agreed  between  plaintiff  and  defendants 
that  while  M.  Joannes  held  the  title  to  tbe 
"Glass  property"  plaintiff  should  keep  down 
taxes,  keep  up  the  repairs  thereon  and  pay 
$18  per  month  to  defendants.  That  agree- 
ment was  carried  out  for  a  period  of  sixty- 
two  months.  It  was  a  matter  of  controversy 
whether  the  monthly  payments  should  be 
considered  as  rent,  or  for  the  use  of,  or  to 
apply  on  the  advancement  of  $2,075.36.  In 
July  1902,  plaintiff,  by  advice  of  defendants, 
made  an  assignment  for  the  benefit  of  his 
creditors.  Tbe  amount  of  bis  assets  available 
for  general  creditors  was  $5,601.12,  and  the 
amount  of  his  liabilities,  Including  those  to 
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defttkUnts  and  Joannes  Bros.  Oompanji  ax- 
dmtra  of  tlie  f2,07S^  aforeuld.  was  «1V 
58&40L  After  mcb  asalgnment  was  made 
and  the  amount  of  the  UabUltlea  and  assets 
was  Imown  as  aforssald,  the  defendants  pro* 
moted  a  cmnpromlse  of  swA  UablUtles  at  80 
cents  aa  the  doUar,  not  discloeing  to  other 
credltovs  the  fact  that  they  bad  a  oonsidera- 
ble  amount  of  oollatenl.  None  of  the  col- 
lateral was  listed  as  a  part  of  the  assets  in 
the  assignment  proceedings.  The  defendants 
flogsestod  to  the  pblntUf  not  to  disclose  to 
the  other  creditors  the  existence  of  the  col- 
lateral as  It  mig^t  Infln^tce  th«n  onfaTor- 
abl7  pmdlng  the  n^tlatlons  f<nr  the  S5  per 
cent,  compromise.  Defendants  converted  the 
"Glass  pnq;»ert7"  into  mon^  realizing  93,- 
•^.04.  Bnch  conversion  was  accomplished 
by  two  sales.  The  first  netted  12,424.64. 
Thereafter  and  hefOre  the  second  sale  it  was 
agreed  between  pUlntlff  and  defendants  that 
the  lattw  and  Joannes  Bros.  Company  should 
hsTe  the  entire  proceeds  of  the  property  and 
■hare  eqnally  with  the  other  creditors  In  the 
36  per  cent,  compromise  as  a  condition  of 
their  datans  being  released.  The  arrangement 
was  fretiy  made  on  plaintUf  s  part  Through 
tlw  Influence  vt  defendants  a  meeting  of 
piaintiirs  creditors  was  held  at  defendants' 
place  of  business  to  consider  the  question  of 
■nairiny  a  composltlon  agreement  A  com- 
mittee of  credltms  was  appointed  at  such 
meeting  to  confer  with  the  plaintiff  and  con- 
sider the  statement  of  assets  and  liabilities 
r^rted  by  the  assignee^  It  was  understood 
at  the  time  the  committee  was  created  that 
tliey  were  to  rfport  to  the  ciedltiws  at  a  sub- 
•eqoent  meeting  thdr  Judgmott  as  to  what 
was  tat  the  best  Interesto  at  the  creators. 
Such  proceedings  wm  taken  by  the  commit* 
tee  in  conjunction  wltii  the  plaintiff  that  a 
wrtttra  proposition  was  made  by  tite  latter 
and  Its  acceptance  was  recommended  in  this 
fonn: 

August  14th,  1902. 
**We,  the  underslgDed  committee  appointed 
for  the  pnrpme  of  Investigating  the  mattefs 
of  If.  J.  OoFbett  assigned,  have  c<mie  to  an 
understanding  and  agreement  with  him  to 
recommend  a  settlement  with  all  creditors  on 
flM  basis  <tf  8&  per  cent. 

''F.  G.  atzsubel, 

li.  Bvans, 
*Thll  B.  Smith. 

"Committee. 
*1  agree  to  the  above  and  promise  to  pay 
ttM  pocentoga  named  above,  upon  accept* 
anee  of  oedltors.  M.  J.  Oorbett" 

^nw  r^mrt  was  placed  beftrn  a  seccmd 
meeting  of  cieditora,  held  August  14,  1002. 
for  consideration  and  was  approved  by  all 
present,  ninety  per  cent  of  all  the  liabilities 
btfUog  represented,  including  those  of  defendr 
ants  and  Joannes  Bros.  Gompany.  After 
soCb  q>proval  a  second  committee  was  ap- 
pointed by  the  creditors  to  execute  the  com- 
position and  to  pr<^per]y  bring  the  matter 
to  the  attention  of  all  persons  interested.  , 
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Pursuant  thoeto  such  committee  made  and 
sent  to  each  and  every  creditor  a  notice  and 
prc^oiUtlon  in  the  following  form. 

"Green  Bay,  Wis.,  August  16th,  ld02. 
*rro  the  Creditors  atil.3.  Corbett  Assign- 
or: At  a  meeting  of  Creditors  held  on  July 
31st  the  assignee  made  a  report  showing  Ua- 
blUtles and  resources  as  follows: 

Amount  of  stock  on  hand  $  2,223  58 

Amount  of  sood  accounts   1,878  SO 

Amount  of  doubtful  accountB   317  00 

Amount  of  horses,  wagons,  slelgha, 

etc    800  00 

Amount  of  store  fixtures  and  fnrnl- 

tore   720  00 

$  5.601  12 

Amount  of  UiOiiHties  due  Oreditors..$:ll,668  40 

"At  said  meeting  a  committee  composed  of 
F.  O.  L.  Stranbel,  of  Welse-Hollman  Compa- 
ny, Wholesale  Oockery;  F.  B.  Smith,  of 
Smith  Brothers,  Merchants  and  Market  Gar- 
deners; W.  L.  Evans,  of  Sheridan  &  Evans, 
Attorneys,  was  appointed  for  the  purpose  of 
investigating  the  reports,  and  on  August  14th 
to  report  at  a  Creditor's  meeting  what  in 
their  Judgment  should  be  done  for  the  best 
toterest  of  the  Creditors. 

"At  said  meeting  the  Committee  reported 
that  Mr.  Corbett  had  Induced  some  parties 
to  make  an  offer  of  S5  per  cent  cash  In  full 
settlement  of  all  claims  and  the  Committee 
recommended  that  it  be  accepted.  The  offer 
was  accepted  by  all  present  representing 
about  90  per  cent  of  all  the  creditors,  and 
the  undersigned  committee  was  appointed  to 
notify  the  creditors  of  said  offer  and  arrange 
for  the  settlement 

"We  have  therefore  arranged  with  the  Mc- 
Cartney National  Bank  of  this  dty  to  act  as 
a  trustee  In  this  matter  to  whom  all  claims 
should  be  sent  duly  receipted  In  full,  and  as 
soon  as  all  the  creditors  have  accepted  the 
offer  the  amount  due  them  will  be  promptly 
p^ 

"In  the  event  of  any  creditor  declbilng  the 
oCtor,  it  will  make  it  necessary  for  the  receiv- 
er to  close  out  the  business  and  pay  each 
creditor  his  stutre  of  the  net  proceeds,  and 
Mr.  Corbett  coold  then  file  a  petition  In  bank- 
ruptcy and  be  dlschai^ed  of  his  debt  With 
the  above  fiicta  this  committee  recommrads 
a  pronq^t  acceptance  of  Mr.  Corbett's  offer. 

"Very  respectfully  yours. 

"William  Larson, 
"Fred  A.  Hollman, 
"Thomas  Joannes.** 

Thereafter  plalntifl  deposited  money  In  the 
bank  mentioned  In  such  notice  in  compliance 
with  the  tenns  thereof  and  all  the  creditors, 
with  the  exception  of  Swift  &  Co.,  accepted 
their  respective  percentages  and  released 
their  claims,  none  of  them,  except  defoad- 
anto  and  Joannes  Bros.  Company,  having 
knowledge  of  the  arrangement  whereby  the 
latter  were  to  have  the  benefit  of  the  col- 
lateral In  their  hands  In  addition  to  their 
percentege,  or  knowledge  that  there  was  any 
such  oollateraL  Swift  &  Co.  were  paid  the 
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full  amount  of  their  claim  by  tbe  advice  of 
M.  Joannes.  Defendants  converted  to  their 
own  use,  and  the  use  of  Joannes  Bros.  Com- 
pany, the  pn>ceedB  of  the  "Glass  property," 
and  86  per  cent.  In  addition  npon  the  face 
of  their  claims  was  paid  for  a  release  there- 
of. They  sent  such  claims  to  the  bank, 
which  acted  as  disbursing  agent  in  the  mat- 
ter, to  be  settled  In  accordance  with  a  letter 
of  advice,  of  which  the  following  la  a  copy: 
"Green  Bay,  Wis.,  8-2-1902. 
"McCartney  National  Bank,  City — Gentle- 
men: We  enclose  statement  of  Joannes 
Bros.  Company  against  M.  J.  Corbet  for  $5,- 
412.38;  also  statement  of  Joannes  Bros,  for 
$2,S18.%.  We  have  also  attached  to  each 
statement  the  promissory  note  described  In 
the  statements.  On  payment  of  86  per  cent 
of  the  amount  of  each  claim  In  cash,  you 
may  deliver  these  statements  and  notes  to 
Mr.  Corbett  The  above  Is  in  accordance 
with  the  compromise  offer  made  by  him  to 
all  his  creditors;  and  our  acceptance  of  the 
compromise  Is  on  the  condition  that  each  and 
every  one  accept  this  compromise  offer  and 
that  the  same  shall  be  paid  within  thirty 
days  from  date  hereof;  otherwise  the  state- 
ments  and  notes  are  to  be  returned  to  us 
promptly. 

"Very  truly  yours,  Joannes  Bros.  Company. 

"Die.  by  Mr.  Mitchell  Joannes,  Pres." 

The  Jury  found  spedally,  in  substance: 
July  19,  1902,  it  was  agreed  between  plain- 
tiff and  defendants  that  the  latter  should 
take  the  property  mentioned  In  the  second 
cause  of  action  and  give  the  former  a  credit 
therefor  of  ¥3,164.90,  on  account  (2)  The 
Glass  property  was  bid  in  at  a  foreclosure 
sale  by  plaintiff  In  the  name  of  Mitchell  Joan- 
nes to  be  held  as  security  for  the  r^ayment 
by  plaintiff  of  the  advances  made  by  defend- 
ants of  $2,076.36,  and  interest  (3)  Plaintiff 
paid  defendants  $18  per  month  for  62  months 
as  rent  on  the  Glass  property  while  M.  Joan- 
nes held  the  same.  (4)  It  was  agreed  be- 
tween plaintiff  on  one  side  and  the  defend- 
ants and  Joannes  Bros.  Company  on  the  oth- 
er that  the  latter  should  acc^t  85  per  cent 
upon  the  face  of  their  claims,  aggregating 
$7,931.23,  and  the  collateral  held  to  secure 
the  same,  in  full  settlement  thereof.  <&)  The 
agreement  was  not  made  during  the  negotia- 
tions for  a  general  compromise  of  plaintiff's 
indebtedness.  (6)  Such  agreement  was  not 
concealed  by  the  defendants  or  plaintiff  from 
the  creditors  participating  In  the  composi- 
tion agreement  for  the  purpose  of  Inducing 
them  to  do  so.  Both  sides  moved  for  Judg- 
ment on  the  special  verdict  The  motion  of 
the  defendants  was  dmled.  The  court  de* 
cided,  notwithstanding  the  verdict,  but  with- 
out (hanging  any  answer  therein,  that  the 
agreement  between  plaintiff  and  defendants 
that  they  and  Joannes  Bros.  Company  should 
share  equally  with  the  other  creditors  in 
the  86  per  cent  composition  and  have  the 
proceeds  of  the  Glass  property  in  addition, 
Tas  made  pending  tiu  negotiations  with 


such  other  creditors,  and  that  It  was  an 
agreement  for  a  secret  advantage  over  tbe 
other  parties  to  the  composition. — a  prefer- 
ential agreement,  and  therefore  void,  render- 
ing defendants  liable  to  pay  plaintiff  tbe 
amount  realized  out  of  the  Glass  property; 
that  there  was  no  written  composition  agree- 
ment; that  the  advancement  of  $2,076.36  to 
buy  in  the  Glass  propoty  was  a  loan;  that 
in  determining  the  net  proceeds  of  such  prop- 
erty the  $2,076.36  should  be  charged  to  the 
plaintiff  as  a  loan  at  the  legal  rate  of  Interest^ 
and  that  the  rent  paid,  as  found  in  tbe  v»> 
diet  should  be  applied  to  the  paymmt  of 
such  Interest,  so  far  as  necessary  to  discharge 
the  same,  and  tbe  balance  upon  the  prlndpal, 
and  that  tbe  net  result  was  an  indebtedness 
to  the  plaintiff  of  $2,188.73,  fbr  whi<A  he  was 
entitled  to  Judgment  with  costs.  Judgment 
was  rendered  accordingly. 

Wlgman,  Martin  &  Martin,  for  appellants. 
Greene,  FalrchUd,  North  &  Parker,  for  re- 
spondent 

MARSHALL,  J.  (after  stating  the  facts). 
This  cause  seems  to  have  proceeded  up  to 
the  close  of  the  oral  argument  here  on  the 
mistaken  theory  that  In  case  of  an  assign- 
ment for  the  beneflt  of  creditors,  one  hold- 
ing a  secured  claim  cannot  share  with  the 
general  creditors  pari  passu  without  covering 
his  security  into  the  trust  llnnd;  that  other- 
wise his  status  as  a  beneficiary  Is  to  be  de- 
termined by  the  face  of  his  claim  at  the  date 
of  the  assignment  less  the  value  of  his  se- 
curity. Hence  for  the  assignor  not  to  report 
the  collateral  as  part  of  the  trust  fund,  or 
for  the  secured  creditor  to  participate  In  tbe 
trust  or  In  any  proceeding  based  on  his  bene- 
ficiary Interest  therein,  not  disclosing  tlie  ex- 
istence of  the  security,  is  necessarily  fraudu- 
lent The  law  was  distinctly  declared  here 
to  be  otherwise  in  Harrigan  v.  Gilchrist,  121 
Wis.  127-844,  99  N.  W.  909.  It  was  there 
held  that  In  the  administration  of  a  general 
trust  for  creditors  under  Judicial  supervision, 
as  in  case  of  a  receivership  matter  or  an  as-  . 
slgnment  for  the  beneflt  of  creditors,  one  who 
holds  security  for  the  payment  of  his  claim 
has,  nevertheless,  to  the  extent  of  the  full 
face  of  such  claim  at  the  date  of  the  creation 
of  tbe  trust  the  same  stetus  regarding  the 
distribution  of  the  trust  fund  as  an  unsecured 
creditor;  that  he  is  entitled  to  dividends  ac- 
cordingly and  to  the  beneflt  of  his  security 
as  well  till  the  avails  from  both  shall  have 
been  sufficient  to  fully  discharge  tbe  indebt- 
edness, the  residue  of  the  security,  if  any 
there  be,  to  be  then  covered  Into  the  trust 
fund.  The  reason  for  that  is  tliis:  A  cred- 
itor holding  security,  In  the  absence  of  an 
assignment  or  other  trust  for  creditors  may 
enforce  it  for  the  purpose  of  thereby' collect- 
ing his  claim,  or  resort  to  the  general  assets 
of  the  debtor  as  be  sees  fit  That  prtvllege  la 
a  property  right  which  cannot  be  taken  away 
by  any  mere  act  of  the  debtor  or  In  any  man- 
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ner  wttboat  the  creditor*!  conaent,  in  tlie 
Bbsence  of  some  statutory  regulation  to  the 
contrary  nriirting  at  tbe  time  of  the  creation 
of  the  debtor  relation.  Tbe  remedy  afforded 
tttr  the  enforcement  of  an  Indebtedneas  ezist- 
Ing  at  the  creation  thereof  Is  r^rded  as  a 
property  right  bo  wltbtn  the  Inhibition  of  sec- 
tion 10,  art  1,  of  the  federal  Constltntlon, 
that  l^slatlve  authority  is  not  competent 
to  clunge  it  so  as  to  materially  Impair  the 
Talne  of  sach  Indebtedness.  Peninsular  Lead 
&  Color  Works  v.  Union  Oil  4:  Paint  Go.,  100 
Wis.  488,  76  N.  W.  369,  42  L.  R.  A.  831,  60 
Am.  St  R^.  Wi;  The  Ban  Glalre  National 
Bank  t.  Macaaley,  101  Wis.  804,  77  N.  W. 
176;  H.  W.  Wright  Lumber  Co.  T.  Blxon.  100 
Wis.  15S,  80  N.  W.  1110,  1186. 

We  shall  not  discnss  at  length  anew  the 
Bubject,  which  was  decided,  as  suggested,  in 
Harrlgan  t.  Gilchrist  sni»«.  A  large  num- 
ber of  antborlties  are  there  referred  to,  in- 
cluding recent  decisions  of  the  Supreme 
Court  of  the  United  States.  In  some  of  tbe 
latter  It  will  be  seen  that  the  matter  was 
exhaostlTely  treated.  Courts  are  in  sutwtan- 
tlal,  though  not  in  entire,  harmony  in  respect 
to  this  matter.  The  slight  want  of  harmony 
grows  out  of  Instances  where  the  rule  In 
bankruptcy  was  followed  without  apprecia- 
tion that  It  is  grounded  on  federal  statutes; 
or  by  erroneously  applying  the  equitable  doc- 
trine, that  where  a  person  has  a  Hen  on  two 
funds  for  the  payment  of  his  claim  and  an- 
other had  a  lien  on*  one  of  them,  the  former 
must  first  exhaust  bis  remedy  as  to  the  fund 
In  which  his  rl^t  is  exclusive. 

Justice  Fuller  discussed  the  general  subject 
we  have  here  at  considerable  length  in  Mer- 
rill T.  Nat  Bank,  178  U.  8.  131,  19  Sup.  Ct 
800.  43  L.  Ed.  640,  using  this  language: 

"The  secured  creditor  Is  a  creditor  to  tbe 
full  amotuit  due  him,  when  the  Insolvency  is 
declared.  Just  as  much  as  the  unsecured  cred- 
itor Is.  and  cannot  be  snbjected  to  a  differ^ 
ent  rule.  And  as  the  basis  on  which  all  cred- 
itors are  to  draw  dividends  is  the  amount  of 
their  dalma  at  the  time  of  the  declaration  of 
lnsolv«icy.  It  necessarily  results,  fbr  the 
purpose  of  fixing  that  basis,  that  it  Is  imma- 
terial what  collateral  any  particular  creditor 
nay  have.  The  secured  creditor  cannot  be 
charged  with  the  estimated  value  of  tbe  col- 
lateral, or  be  compelled  to  exhaust  It  before 
enforcing  his  direct  remedies  against  the 
debtor,  or  to  aurrender  It  as  a  condition  there- 
to, though  the  receiver  may  redeem  or  be 
subrogated  as  circumstances  may  require." 

•TUTien  secured  creditors  have  received  pay- 
ment in  full,  their  ri^t  to  dividends,  and 
their  right  to  retain  their  securities  cease,  but 
collections  thfflvfrom  are  not  otherwise  ma- 
terial. Insolvency  gives  unsecived  creditors 
no  greater  rights  than  they  had  before, 
thouich  through  redemption  or  snbrogatkm 
or  the  reallaitiui  of  a  surplus  thqr  may  be 
benefited." 

In  applying  tte  doctrine  HajB  established 
emnts  tnat  flie  Eight  of  ft  secured  czedltor 


in  the  trust  fund  as  a  thing  somewhat  dis- 
tinct from  the  Indebtedness  itself.  The  debt 
as  It  existed  at  the  time  of  the  creation  of 
the  trust  Is  regarded  as  the  measure  of  the 
proportional  Interest  of  the  creditor  as  a  ces- 
tui que  trust  In  the  trust  fund,  while  It  has 
a  separate  existence  as  regards  the  security 
till  it  Is  paid  or  the  security  exhausted.  Pay- 
ments thweon  whether  from  the  trust  fnnd 
or  from  the  security  reduce  the  same  but  do 
not  change  In  any  respect  the  basis  of  the 
beneficiary  right  so  long  as  any  part  of  the 
Indebtedness  remains  unpaid.  To  Illustrate, 
in  Patten's  Appeal.  46  Pa.  151,  the  case  was 
this:  A  person  at  the  time  of  an  assignment 
of  another  for  the  benefit  of  his  creditors 
held  the  letter's  notes  to  tbe  extent  of  f23,- 
420.80,  on  account  of  indebtedness  for  sugar, 
with  the  right  of  stoppage  in  transitu  as  to 
the  greater  p&rt  of  the  property.  That  right 
was  snbsequently  exercised.  The  sugar  was 
held  as  security  for  the  payment  of  the  notes. 
Upon  the  notes  maturing  the  sugar  was  sold, 
¥21,026.28  being  realized  therefrom,  leaving 
a  debt  of  f  2,304.11  unpaid.  Subsequently  the 
creditor  claimed  the  right  to  participate  with 
the  other  creditors  In  the  distribution  of  the 
trust  fund  on  the  basis  of  the  face  of  his 
claim  as  it  existed  at  the  date  of  the  assign- 
ment, and  it  was  held  that  such  was  his  clear 
legal  right  so  long  as  the  dividends  did  not 
overpay  the  aforesaid  balance.  The  deci- 
sion is  to  the  effect  that  In  such  a  case  the 
efltect  of  the  assignment  is  to  convey  such  an 
equitable  Interest  in  the  assignor's  general 
assets  to  each  creditor  as  tbe  amount  of  his 
claim  bears  to  the  total  iH?oved  indebtedness 
of  the  assignor,  and  that  such  equitable  In- 
terest is  no  more  aflCected  as  to  any  creditor 
by  his  having  other  security  fOr  the  payment 
of  his  claim  received  from  the  debtor  before 
the  assignment  than  It  would  be  by  his  hold- 
ing the  property  of  a  stranger  as  such  secur- 
ity. 

OraefTa  Appeal,  70  Pa.  146,  is  mentioned 
in  the  elementary  books  as  a  very  significant 
illustrative  case.  The  assignor  for  the  ben- 
efit of  creditors,  at  tbe  date  of  the  assign- 
ment was  indebted  on  three  Judgments 
which  were  liens  on  real  estate.  Such  Hens 
were  enforced,  sufficient  being  realized  to  pay 
two  of  the  Judgments  and  a  part  of  the  third. 
Application  of  the  proceeds  was  made  accord- 
ingly. Notwithstanding  that  It  was  held 
that  the  creditor  was  entitled  to  share  with 
the  general  creditors  on  the  basis  of  the  ag- 
gregate of  the  three  Judgments  as  they  stood 
at  the  date  of  the  assignment;  that  tiie  cre- 
ation of  the  trust  made  every  creditor  hav- 
ing several  claims  an  equitable  owner  of  the 
general  assets  of  the  assignee  In  the  propor- 
tion which  his  several  claims  as  they  existed 
at  the  date  of  the  assignment  merged  In  one, 
bore  to  the  entire  Indebtedness  of  the  assign- 
or; that  he  was  not  to  be  regarded  as  hav- 
ing a  separate  beneficiary  right  for  each  par- 
ticular claim;  that  such  a  beneficiary  right 
In  a  trust  funid  la  one  thing  and  the  creditor's 
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T^bt  as  regards  security  held  by  blm  at  tbe 
time  of  tbe  assignmeDt  is  anotbra,  and  that 
payments  In  one  capacity  cannot  pr^udlce 
tbe  rigbt  In  tbe  otber,  so  long  as  anything  re- 
mains unpaid  of  tbe  Indebtedness.  Many 
similar  Illustrative  cases  could  be  given.  Tbe 
text- writers  state  the  matter  this  way: 

>^hat  the  creditor  holds  as  security  Is  so 
much  additional  to  the  personal  obligation  of 
the  debtor/'  In  order  tbat  tbe  secured  may 
retain  tbe  entire  benefit  of  his  security,  he 
must  be  permitted  to  prove  upon  the  entire 
debt,  otherwise  some  part,  eltber  of  the  debt 
or  the  security,  Is  destroyed  vritbout  his  con- 
sent It  is  upon  these  grounds  that  tbe  rule, 
as  stated  above,  has  finally  prevailed."  Bish- 
op on  Insolvent  Debtors  (3d        p.  633. 

So  far  as  the  misconceptiw  of  law  sug- 
gested ruled  this  case,  resulting  in  the  conclu- 
sion complained  of,  it  la  plainly  wrong.    It  | 
may  possibly  be  tbat  In  a  case  where  no  trust  I 
for  creditors  has  been  created  with  the  | 
double  relation  of  secured  and  unsecured  ■ 
creditors,  as  above  indicated,  and  all  credit-  I 
ors  without  reservation  Join  In  compromis-  { 
ing  their  claims,  secured  creditors  ostensibly  i 
sharing  in  misfortune  equally  with  others, 
but  having  an  understanding  with  the  debt- 
or tbat  their  rights  as  to  the  security  shall 
not  be  prejudiced  thereby, — such  understand- 
ing would  be  subject  to  condemnation  as  ; 
fraudulent.    It  might  well  be  said  In  such  j 
circumstances,  omitting  the  element  of  con-  ; 
«ert  of  action  between  tbe  favored  creditors  i 
and  the  debtor.sthat  the  consummation  of  tbe  I 
compromise  agreement  as  to  the  latter,  they 
receiving  the  compromise  amount  and  sur- 
rendering their  evidences  of  Indebtedness,  or 
formally  discharging  tbe  debtor,  would  leave 
the  collateral  In  their  hands  as  tbe  latter's 
property.   It  may  also  well  be  that  If  the 
element  of  outside  agreement  for  retention 
by  secured  creditors  of  their  collateral,  not- 
withstanding tbe  execntlon  of  tbe  composi- 
tion agreement,  was  verbal  and  the  latter's 
agreement  was  in  writing,  under  ordinary 
idrcumstances  at  least,  it  would  not  be  per- 
missible to  avoid  the  effect  of  the  writing  by 
giving  efficiency  to  tbe  verbal  agreement. 
Again  it  is  quite  likely  that  with  tbe  ele- 
ment  of  assignment  for  the  benefit  of  credit- 
ors added,  a  compromise,  as  in  this  case,  \ 
would  be  fraudulent  In  Jurisdictions  where  i 
tbe  right  of  a  creditor  is  aftected  by  tbe  clr-  | 
cnmstance  of  bis  having  security  for  tbe  , 
payment  of  his  claim,  so  that  the  retention 
of  sucb  security  could  be  regarded,  in  any 
sense,  as  an  advantage  obtained  through  tbe 
secret  agreement.  Authorities  are  not  want- 
ing as  to  each  of  those  propositl<ms.  The  fol- 
lowing are  the  most  helpful  of  them  which 
have  been  brought  to  our  attention  or  which 
we  have  been  able  to  discover.  Am.  &  Eng. 
Bncy.  of  Law  <2d  Ed.)  vol.  6,  880,  390;  Rob- 
inson r.  Striker,  47  Hun,  546;  Van  Brunt  t. 
Van  Brunt,  8  Edw.  Oh.  14;  Nlcolal  v.  Lyon, 
8  Or.  56;  Matlnck's  Appeal.  7  Watts  &  a 
7B;  Basil  t.  Shlpman,  14  Sim.  2S8;  Oowper 


V.  Qreen,  7  M.  &  W.  683;  Duffy  t.  Orr,  5 
Bllgb  (N.  8.)  620;   Sadler  &  Jackson,  Ex. 
parte,  15  Ves.  Jr.  52;  Elnslng's  Assignee 
Bartholew,  1  DllL  155,  Fed.  Oas.  No.  7,881. 

The  situation  here  Is  quite  different  from 
any  discussed  in  tbe  citations  If,  as  the  trial 
court  decided,  there  was  no  written  compro- 
mise agreement  Treating  tbat  as  a  verity 
for  the  moment,  we  can  see  no  ground  what- 
ever for  denying  appellants'  right  to  tbe  col- 
lateral which  it  was  agreed  they  should  bave. 
The  underlying  principle  of  the  doctrine  aa 
to  a  secret  agreement  with  one  of  several 
creditors,  advantageous  to  that  one.  Joining 
in  a  compromise  agreranent  being  fraudu- 
lent Is  that  sucb  an  agreement  Is  pecuniari- 
ly preferential  in  tbat  It  secures  to  one  cred- 
itor a  valuable  advantage  from  the  compro- 
mise not  common  to  all  but  to  the  common 
disadvantage  aside  from  the  favored  one. 
True,  It  has  been  said  that  If  ime  creditor 
privately  gains  an  advantage  over  other 
creditors  as  a  consideration  for  bis  Joining 
in  a  compromise  agreement  it  Is  fraudulent 
even  if  the  advantage  is  In  the  form  of  a 
bonus  paid  by  a  stranger.  Bishop  on  Insol- 
vent Debtors  (8d  Ed.)  p.  608;  Knight  v.  Hunt, 
5  Bing.  432.  But  here  no  advantage  was  ob- 
tained by  tbe  appellants  In  any  way.  The 
agreement  which  has  been  supposed  to  be 
wrongful,  only  provided  that  they  should  not 
lose  anything  by  the  compromise.  In  tbe 
briefs  of  counsel  for  respondent  and  in  the 
opinion  of  the  trial  court  we  find  iterated 
and  reiterated  such  terms  as  "jj^eferentlal 
agreement"  "gained  an  advantage,"  but 
there  was  no  such  thing  which  characterised 
the  transaction. 

We  must  next  consider  whethw  the  trial 
court's  decision,  tbat  tbe  compromise  agree- 
ment was  not  made  in  writing,  is  wrong. 
Respondent's  counsel  contend  that  it  is  and 
tbat  tbe  written  agreement  cannot  be  varied 
by  the  previous  oral  one.  Obviously,  it  is 
not  necesaary  in  order  to  make  a  written  con- 
tract that  the  terms  thereof  shall  be  reduced 
to  writing  in  a  formal  way  on  one  paper  and 
tbat  it  shall  be  signed  by  the  parties  In  per- 
son. A  proposition  In  writing  by  or  on  be- 
half of  one  to  another  and  accepted  by  or  on 
behalf  of  the  latter,  each  suggestion  being 
on  a  s^tarate  piece  of  paper  and  not  ex- 
pressed In  any  formal  way,  yet  so  tiiat  the 
two  show  a  meeting  of  minds  upon  some  par- 
ticular subject-matter,  and  tbe  parties  as- 
suming to  act  as  agents  in  the  matter,  if 
there  be  sucb,  being  duly  authorized  there- 
to in  writing  or  otherwise,  make  a  good 
contract  H«re  the  committee  8utb«ised  to 
represent  the  respondent  and  tbe  owners  ot 
some  90  per  cent  of  the  liabilities  made  a 
written  proposition  to  all  entitled  to  be  rep- 
resented In  the  assignment  proceedings  for 
a  settlement  of  their  claims.  Pursuant  there- 
to respondent  deposited  mmiey  therefor  with 
a  suggested  mutual  agent  Appellants  on 
October  2.  1902,  by  a  letter  addressed  to 
ancb  agent,  accepted  in  wiltinc.  That  made 
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a  written  agreement  as  completely  as  U 
what  was  expressed  In  the  two  papers  had 
been  reduced  to  writing  on  one  and  that 
dsned  by  appellants  3nd  respondent  That 
is  tiementary.  The  trial  coiirf  s  dedstoD  In 
regard  to  the  matter  we  cannot  approve. 

It  Is  claimed  on  behalf  of  appellants  that 
conceding  the  compromise  agreement  to  be 
In  writing,  It  was  competent  to  show  that 
It  was  a  mere  part  i>erformance  of  an  entire 
verbal  contract  and  does  not  preclude  show- 
ing the  latter.  That  familiar  rule  does  not 
apply  where  the  verbal  contract  is  Inconsist- 
ent with  or  contradicts  the  written  one,  or 
where  the  wrltli^  plainly  purports  to  con* 
tain  the  entire  contract  Hubbard  t.  Mar- 
shall, 60  Wis.  322,  e  N.  W.  4»7;  Braun  T, 
Wisconsin  Rendering  Co.,  &2  Wis.  245-250,  68 
N.  W.  196;  Cuddy  r.  Foreman,  lOT  Wis. 
510-626,  83  M.  W.  1103.  It  will  Dot  be  neces- 
sary to  discuss  such  exceptions  with  refers 
ence  to  the  facts  of  this  case.  Whether  the 
flrst  one  mentioned  applies  depends  npon 
what  the  written  contract  clearly  means.  If 
H  does  not  Include  and  Is  not  inconslstont 
with  the  TMbal  agreement  then  the  rule  In- 
voked by  respondraf  s  counsel  does  not  ap- 
ply, and  there  is  no  need  of  resorting  to  the 
one  Invoked  by  appellants*  counsel. 

The  composition  was  made  with  reference 
to  the  status  of  the  creditors  In  the  assign- 
ment proceedings  and  the  opportunity  af- 
forded respondMit  to  Judicially  obtain  bis 
discharge  from  personal  liability.  That 
seems  very  plain  by  tb»  idea  expressed  by 
the  proposition  and  acceptance  that  the  cred- 
itors purposed,  by  mutual  agreement,  to  take 
the  proposed  percentage  of  their  filed  claims 
in  Hen  of  their  Interests  to  tile  trust  fund, 
and  release  respondent  from  personal  liabil- 
ity as  fully  as  tbe  law  might  release  him  un- 
der the  dreomstances.  The  proposition  re- 
ferred to  tbe  report  of  the  assignee,  shovring 
the  assets  and  liabilities  and  to  the  oppor- 
tunity for  a  dlscbai^  of  the  debtor  from  per^ 
sonal  liability,  regardless  of  the  attitude  of 
his  creditors,  and  stated  that  It  was  for  the 
best  totereste  of  the  latter  to  accept  85  per 
cent  of  their  clalmH  and  voluntarily  dis- 
charge tbe  fbrmer.  They  were  admonished 
that  to  the  event  of  any  one  of  them  declin- 
ing the  otter,  the  receiver,  meantog  the  as- 
signee, would  pay  each  his  percentage  of  the 
scheduled  assets  and  Ihe  debtor  could  then 
obtato  his  dlschai^  at  the  hands  of  the 
court  In  that  view  and  tn  the  light  of  the 
legal  right  of  appellants  before  Indicated, 
which  has  been  fully  assented  to  by  respond- 
ent SB  shown  by  his  omitting  to  sdiedule  the 
collateral  to  the  assignment  proceedings,  it 
seems  very  plato  that  neither  of  the  parties 
considered  the  compromise  agreement  as  any 
more  advantageous  to  the  debtor  than  an 
acceptance  appellanta  of  their  due  share 
of  the  general  asseto  at  the  hands  ot  th6  as- 
signee and  a  Judicial  discharge  of  respond- 
ent from  personal  liability,  which,  aa  we 


have  seen,  would  not  have  prejudiced  appel- 
lants* right  to  tbe  collateral. 

To  construe  the  contract  as  If  It  were  In- 
tended that  appellanta  should  surrender  toe 
collateral  and  their  toterest  to  the  general 
assets  In  consideration  of  35  per  cent  upon 
the  face  of  their  claim  would  convict  them 
of  sacrificing  about  $1,000,  for  the  purpose  of 
taking  part  In  the  compromise  agreement, 
while  the  ruling  Idea  as  to  all  was  that  each 
creditor  could  secure  more  by  accepting  the 
compromise  than  by  not  doing  so.  That  Is 
plainly  shown  by  the  wording  of  the  propo- 
sition. Yet  the  claim  Is  here  made  that  ap- 
pellants contracted  to  surrender  the  oppor- 
tunity to  obtain  out  of  the  general  assete  and 
the  collateral  upwards  of  $3,500,  for  the  pur- 
pose of  obtaining  about  $1,000  less.  The 
result  of  80  viewing  the  agreement  would  be 
so  absurd  that  under  a  familiar  rule  one 
more  reasonable  should  be  sought  for,  and.  If 
found  within  the  fair  scope  of  the  language 
nsed  by  tbe  parties,  adopted.  As  has  often 
been  said,  ambiguity  calling  for  constmction 
may  as  well  appear  from  language  clear  In 
itself  but  leading  to  some  absurd  result 
when  applied  literally  to  the  sltoatlon  with 
which  it  deals,  as  by  reason  of  uncertatoty 
of  meaning  upon  Ite  face.  Hoffman  v.  Maffl- 
oil,  104  Wis.  630-641,  80  N.  W.  1032,  47  L.  K 
A.  427.  In  either  case  the  situation  of  the 
imrties  at  the  time  of  entering  Into  the  con- 
tract, the  subject-matter  thereof,  the  drcum- 
Btances  leadtog  up  thereto,  and  all  matters 
essential  to  enable  the  court  to  survey  tbe 
writtog  from  tbe  exact  viewpoint  of  the 
parties  at  the  time  of  the  transaction,  may 
properly  be  considered  to  determining  just 
what  they  Intended  to  express.  Boden  r. 
Maher,  105  Wis.  538-543,  81  N.  W.  661;  John- 
son V.  Pugfa,  110  Wis.  167-170,  86  N.  W,  641; 
The  Excelsior  Wrapper  Go.  v.  Messtoger, 
116  Wis.  549,  93  N.  W.  469.  In  such  circum- ' 
stances  the  contract  may  be  read  very  differ- 
ently from  tbe  literal  sense  thereof,  so  long 
as  Its  reasonable  scope  Is  not  departed  ftom 
If  necessary  to  give  effect  to  what  the  minds 
of  the  parties  really  met  upon.  That  does 
not  involve  any  modification  of  the  contract 
"bnt  has  relation  to  the  application  of  the 
language  used  to  the  subject  wlthto  the  con- 
templation tt  toe  parties  as  represented  by 
tile  situation  then  existing  and  toe  surround- 
ing  circumstances,  which  It  may  be  assumed 
to«y  then  had  to  view."  Zlmmer  t.  Settle 
et  aL,  124  N.  T.  S7-42,  26  M.  B.  S41,  21  Am, 
St  B^.  638.  Onr  Judgment  Is  that  the  writ- 
ton  contract  does  not  todude  but  is  separate 
and  dlsttoct  from  toe  verbal  agreemoit 

Tbere  Is  anotber  rule  not  often  saccessfully 
Invoked,  which  seems  to  apply  to  tols  case. 
Where  there  Is  a  dlsttoct  verbal  agreement 
which,  under  ordtoary  dreomstances,  could 
not  be  ^Identiy  established  to  the  face  of 
a  written  oob.  It  may  be,  to  an  action  be- 
tween the  parties  as  matter  of  defense  when 
one  seeks  to  use  tbe  writing  to  a  way  to  af- 
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feet  ft  dishonest  or  fraudulent  purpose. 
Brann  t.  Wisconsin  Rendering  Co.,  supra; 
JulIUard  T.  Chaffee,  92  N.  T.  529. 

In  the  last  case  cited  the  plaintiff,  &  re- 
ceiver In  a  trust  for  creditors,  sought  to  en- 
force against  the  defendant  a  written  Inatru- 
ment  puri>ortlng  to  evidence  an  Indebtedneafi 
on  his  part  of  $100.  He  was  permitted  to 
prove  In  defense  clrcumatances  which  oc- 
curred prior  to  and  contemporaneous  with 
the  making  of  the  writing,  showing  that  It 
was  not  Intended  to  create  or  evidence  an 
indebtedness  as  Indicated  by  Its  language. 
Objection  to  the  proof  In  that  regard  was 
made  upon  the  ground  that  Its  admlsalon 
would  violate  the  rule  as  to  varying  a  writ- 
ten contract  by  parol.  The  objection  was 
overroled  npon  the  ground,  among  others, 
that  to  ezclnde  the  proof,  under  the  circum- 
stances, would  enable  the  plaintiff  to  use  the 
writing  in  a  way  never  contemplated  by  the 
parties  thereto,  and  to  perpetrate  a  fraud. 

Under  the  clrcmnBtances  of  this  case  It  Is 
very  clear  that  when  appellants  accepted  the 
offer  of  compromise  neither  they  nor  respond- 
ent supposed  that  It  affected  the  former's 
right  to  the  proceeds  of  the  collateral  which 
had  already  become  their  property.  In 
that  view  the  effort  to  use  the  compromise 
agreement  as  an  Instroment  with  which  to 
take  the  value  of  the  collateral  away  from 
appellants  looks  very  much  like  an  attempt 
wrongfully  to  convict  app^ante  of  having 
consciously  given  a  thousand  dollars  or  there- 
abouts for  the  purpose  of  joining  In  such 
agreement.  The  whole  difficulty  springs 
from  viewing  a  perfectly  legitimate  transac- 
tion 1q  respect  to  the  agreement  for  the  re- 
tention of  the  collateral  by  aM>ellaQts,  not- 
withBtandlng  the  compromlBe  agreement,  as 
wrongful. 

'  What  has  been  said  renders  It  unnecessary 
to  consider  any  other  propositions  discussed 
In  the  briefs  of  counsel.  The  judgment  must 
be  reversed,  and  the  cause  be  remanded  with 
directions  to  render  a  judgment  in  favor  of 
defendants  dismissing  the  plaintiff's  com- 
plaint with  costa. 
So  ordered. 


KBAUSE  et  al.  v.  KRATTSB  et  al. 
(Soiweme  Court  of  WisconBin.   June  28,  190S.) 

1.  JuDOXKnr— Scope— FiNDinoa. 

Where  plaiotiffe  sued  to  set  aside  a  con- 
veyance of  real  and  personal  property  made  to 
defendants,  because  of  defendants'  breach  of 
the  contract  under  which  they  were  conveyed, 
and  the  court  found  that  defendants  had 
wrongfully  trausferred  the  personal  property  to 
third  persons,  and  the  decree  restored  plaintiffs 
to  their  rights  In  the  real  estate,  the  personal 
property  was  covered  by  the  decree,  and  left  In 
the  possession  of  the  graatees  of  defendants. 

2.  CoHTuoT— Bbeaoh— BqinTABM  Rklikf. 

Where  piaintlffa  conveyed  their  real  estate 
and  personal  property  worth  $300  to  defend- 
ants in  consideration  of  the  support  of  plain- 
tifb  dnrins  their  lives,  and  the  payment  of  $150 
to  plaintiBB'  dauKhter.  in  a  suit  to  set  aaide 
the  transfer  for  weach  of  the  contract  by  de- 


fendants the  paymttit  to  Oie  daughter  could 
not  be  made  the  basis  of  an  equitable  claim 
against  plalntllfs  In  view  of  the  fact  that  the 
personal  property  had  beoi  awaided  to  defend- 
ants, and  that  thiay  had  Aad  the  use  of  the  land 
for  five  years. 

Appeal  from  Circuit  Court,  Ooonto  Coun- 
ty; Samuel  D.  Hastings,  Judge. 

Action  by  Andrew  Krause  and  others 
against  Fred  Erause  and  otho-t.  From  a 
judgment  in  favor  of  plalntUfi^  defendants 
appeaL  Affirmed. 

On  the  18tb  day  of  Jnn^  1898,  the  plain- 
tiffs, planning  to  be  relieved  fnnn  the  bnr- 
dens  incident  to  conducting  their  farming 
affairs,  and  to  provide  for  their  support  dur- 
ing their  old  age,  entered'  Into  an  agree- 
ment with  Fred  Krause,  their  son,  one  of 
the  defendants,  whereby  th^  deeded  their 
farm  to  him  in  consideration  of  bis  agreeing 
to  furnish  them  during  their  joint  llvee  cer- 
tain articles  and  money  yearly;  to  allow 
them  the  use  of  a  certain  specifled  amount 
of  land  and  the  occupancy  of  the  houae,  and 
after  the  death  of  either  to  furnish  the  sur- 
vivor three-fourths  of  the  goods  agreed  to 
be  famished  both;  to  pay  Annie  Kraaee, 
their  daughter,  $160;  and  to  give  a  mort- 
gage to  secure  the  execution  of  the  agree- 
ment The  mortgage  was  executed  accord- 
ing to  the  agreement  and  on  July  5,  1901. 
In  accordance  with  the  condition  of  tliia 
agreement  Fred  Erause  paid  $1&0  to  bis  sis- 
ter, Annie.  At  tbls  time  the  mortgage  was 
satisfied  of  record,  plalutlfla,  who  are  una- 
ble to  read  or  write,  being  Informed  and  be- 
lieving that  they  were  satisfying  the  mort- 
gage as  to  the  payment  of  the  money  made 
to  their  daughter,  Annie.  Fred  Krause  car- 
ried out  his  agreement  until  October  6,  1901. 
when,  with  the  knowledge  and  consent  of 
plalntlfls,  be  and  his  wife  transferred  the 
real  and  personal  property  to  their  brother 
Louis  Erause  and  bis  wife,  Roa&  The  real 
estate  was  then  worth  $1,600  and  the  person- 
al property  about  $3CK>.  Louis  paid  Fred 
$650  in  cash,  and  also  paid  a  note  for  $75 
owed  by  Fred.  For  the  purpose  of  obtain- 
ing money  to  make  these  payments  to  Fred 
and  to  raise  other  money  for  his  personal 
needs,  Louis  executed  a  mortgage  for  $900. 
which  covered  his  own  home  of  80  acres, 
worth  about  $4,000,  and  this  property  obtain- 
ed from  the  plaintiffs.  Louis  also  paid  a 
mortgage  securing  $100,  which  was  upon  tlie 
property  when  first  conveyed,  and  executed 
another  for  the  same  amount  to  the  same 
party,  and  to  secure  the  same  debL  These 
mortgages  are  still  unsatisfied.  Louis  and 
his  wife  had  a  great  deal  of  trouble  with 
piaintlffa  There  is  evidence  in  the  case  of 
assaults,  threats  of  killing,  the  taking  away 
of  plaintiffs*  property,  and  numerous  will- 
ful annoyances  and  acts  disregardful  of 
plaintiffs'  rights  and  feelings.  The  court 
found  that  Louis  and  his  wife  bad  received 
the  property  under  an  agreement  with  Fred, 
upon  the  same  conditions  as  those  upon 
which  Fred  had  originally  lecelTed  it;  but 
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that  he  and  his  wife  did  not  regard  ttaem- 
selviM  as  bound  to  carry  out  the  agreement 
becaase  the  mortgage  to  secure  the  perform- 
ance of  the  conditions  of  the  agreement  had 
been  discharged  of  record;  that  he  with  his 
wife,  without  any  consideration,  had  deeded 
the  proper^  to  Emelle  Krause,  their  minor 
■danghter,  and  to  Mike  Frederick,  and  re- 
fused to  carry  out  the  conditions  of  the 
agreement  Mike  Frederick  and  Bmelle 
Krause  subseqaentiy  married.  As  conclu- 
sions of  law  the  court  found  that  the  trans- 
fer by  Louis  and  the  treatment  of  his  parents 
was  a  substantial  breach  of  his  obligation, 
and  worked  a  forfeiture,  and  that  plaintlfiFs 
were  entitled  to  a  Judgment  annulling  the 
^oDTeyances  and  to  the  possession  of  the  real 
estate.  Such  Judgmmt  was  accordingly  gtr- 
CD.  Tlila  li  an  appeal  from  the  Judgment. 

GlasBon  ft  Glasaon,  tot  appdlanti.  Drelw 
ft  Winter,  for  reivondesti. 

8IEBECKBB,  J.  (after  stating  the  facts). 
The  defendants  Louis  and  Rose  Krause  as 
appellants,  urge  no  exception  to  the  findings 
of  fact  of  the  trial  court,  but  aver  that  the 
«onrt  erred  In  refusing  to  award  them  a  re- 
coTery  of  the  sum  of  $425,  the  amount  they 
paid  to  Fred  Krause  over  and  above  the 
TBlne  of  the  personal  property  received  and 
-now  held  by  them  under  their  agreement 
with  Fred  Krause,  who  had  transferred  to 
them  all  the  right  and  interest  which  he 
had  acquired  under  the  agreement  for  the 
support  of  plaintiffs,  and  their  conveyance  to 
falm  of  their  farm  and  personal  property. 
The  court  held  that  the  agreement  on  the 
part  of  the  son  and  his  wife  to  render  to  the 
parents  the  personal  care  and  attention  con- 
templated by  It.  and  to  provide  them  with 
the  stipulated  means  of  support,  were  aub- 
Btantially  broken  through  the  fault  of  ap- 
pellants, and  that  by  such  breach  a  rever- 
sion of  title  had  taken  place,  which  called 
for  a  decree  setting  aside  the  conveyances 
of  the  real  estate.  Glocke  v.  Glocke,  118 
Wis.  SOB,  89  N.  W.  118,  67  L.  R.  A.  4D8; 
Wanner  v.  Wanner,  lid  Wis.  196,  91  N.  W. 
671;  Burgson  v.  Jacobson  (Wis.)  102  N.  W. 
663.  The  quMtlon  involved  In  the  giving  of 
a  mortgage  by  appellants  on  these  and  other 
lands  to  secure  the  payment  of  the  $900  bor- 
rowed by  them  was  not  before  the  court, 
and  must  therefore  remain  undetermined. 
It  Is  urged  that  the  court  failed  to  consider 
or  erred  as  to  appellants'  right  to  reimburse- 
ment for  the  payment  of  the  $425  over  and 
above  the  value  of  the  personal  property  at 
the  time  they  undertook  In  Fred  Krause's 
place  to  carry  out  the  contract  of  support 
We  do  not  so  interpret  the  decision.  Under 
the  findings  and  Judgment  the  right  to  the 
personal  property  originally  conveyed  by  re- 
spondents to  Fred  Krause  and  by  him  as- 
signed to  appellants  was  as  completely  and 
effectively  covered  as  the  right  to  the  real 
•estato.  That  the  court  so  considered  it  la 


api>arent  from  the  spedflc  finding  of  fact  to 
the  effect  that  appellants  Included  the  per- 
sonalty In  their  wrongful  transfer  of  the  land 
to  Mike  Frederick  and  their  daughter,  Bme- 
lle, and  from  the  decree  restoring  respondents 
to  thehr  rights  In  the  property,  by  which  the 
real  estate  only  Is  awarded  to  them,  and 
whereby  ai^Uanti  and  their  grantees  are 
left  in  possession  and  ownership  of  the  per- 
sonal properties.  The  Judgment  entered  on 
the  findings  determines  the  rights  of  the  par- 
ties to  all  of  the  disputed  matters  litigated 
and  embraced  in  the  issues  and  covered  by 
the  findings  of  the  court  The  right  to  the 
personal  property  being  thus  Involved  In  the 
action,  the  decree  covers  It  and  awards  It  to 
appellants  and  their  vendees.  The  fact  that 
$160  was  paid  to  respondents'  daughter  under 
the  terms  of  this  agreement  for  support  can 
in  no  case  affect  the  Judgment,  and  cannot  be 
made  the  basis  of  an  equitable  claim  against 
them,  in  view  of  the  fact  that  as  a  result 
of  the  transaction,  their  personal  property 
Is  awarded  to  the  appellants,  and  the  further 
fact  that  appellants  and  their  grantors  un- 
der the  agreement  have  had  the  use  and 
income  of  the  real  estate  for  the  period  of 
five  years.  This  use  of  the  property  by  ap- 
pellants to  the  time  of  restitution  of  the 
real  estate,  and  respondents*  loss  of  all  of 
their  personal  property  without  fault  on  their 
part  are  Important  considerations,  and  fur- 
nish substantia)  grounds  In  support  of  the 
Judgment  entered  by  the  trial  court  in  ad- 
Justing  the  equities  of  the  controversy.  We 
find  nothing  In  the  record  to  warrant  a  modi- 
fication of  the  Judgment  for  want  of  eqalty. 
Judgment  affirmed. 


STATB  ex  rel.  CONSOLIDATOD  STONB 
GO.  et  al.  V.  HOUSER.  Secre- 
tary of  State. 

(Supreme  Court  <tf  Wlsoonsln.  Jons  28,  U060 

POWBB  or  lAOISIiATDKC-— AFPBOPmUTXOn  TOB 

raivATa  Pubposb. 

Laws  1903,  p.  534,  c.  837,  appropriating 
money  for  persons  who  fumUhM  materials  for 
a  contractor  for  a  public  building,  who  was 
paid  by  the  state,  but  became  bankrupt  without 
paying  them,  1b  not  within  the  power  of  the 
Legislature,  the  appropriation  being  for  a  pri- 
vate purpose. 

{Ed.  Note. — Fw  cases  In  point,  see  vol.  44, 
Cent  Dig.  States.  H  118,  llSt  roL  45,  Oeat 
Dig.  Taxation.  S|V^] 

Appeal  from  Circuit  Court,  Dane  Coonty; 
n.  Bay  Stevens,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Hio  Gonaolldated  Stone  Company  and  anoth- 
er, against  Walter  L.  Honser,  Secretary  of 
State.  Writ  granted,  and  defendant  appeals. 
Reversed. 

This  is  an  appeal  from  a  Judgment  grant- 
ing a  peremptory  writ  of  mandamus  compel- 
ling the  defendant,  as  Secretary  of  State,  to 
Issue  his  warrant  to  the  relators  separately 
for  the  respective  amounta  appropriated  to 
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■Uiem  respectively  by  chapter  337,  p.  534,  of 
tlie  Laws  of  1903.  The  petition  for  the  writ 
alleged,  in  effect,  that  the  act  appropriated  to 
the  relator  the  Consolidated  Stone  Company 
$3,503.62,  and  to  the  relator  David  Stephens 
$1,563,  making  altogether  $6,066.52;  that  the 
defendant,  acting  upon  the  advice  of  the  At- 
torney General,  bad  refused  to  audit  and  al- 
low the  said  claims,  or  either  of  them,  or  is- 
sue warrants  therefor,  as  he  was  In  duty 
bound  to  do  under  said  chapter;  that  the 
Attorney  General  bad  given  his  opinion  in 
writing  that  said  act  was  unconstitutional 
and  void;  that  the  petitioners  had  furnished 
and  delivered  stone,  crushed  stone,  and  brick 
for  the  construction  of  the  State  Historical 
Library  building  at  Madison;  that  such  con- 
struction was  done  binder  contract  between 
the  state  and  Thomas  R.  Bentley,  who  recelT* 
ed  from  the  state  the  pay  for  such  stone, 
crushed  stone,  and  brick,  but  the  petitioners 
have  never  been  paid  for  such  stone,  crushed 
stone,  and  brick,  nor  any  part  thereof;  that 
Thomas  B.  Bentley  went  through  insolvency 
under  the  laws  of  this  state,  aud  turned  over 
all  his  property  to  his  assignee;  that  the  pe- 
titioners presented  and  proved  up  their 
claims  against  his  estate  In  such  proceedings, 
hut  only  received  thereon  the  amounts  here- 
inafter stated;  that  the  respective  amounts 
so  appropriated  were  the  amounts  remaining 
due  to  them  after  the  application  thereon  of 
such  dividends;  that  Thomas  R.  Bentley  was 
discharged  from  his  debts  in  such  insolvency 
proceedings;  that  said  chapter  In  no  way  In- 
creased or  diminished  the  compensation  of 
said  Bentley  as  public  contractor  or  other- 
wise, and  he  Is  In  no  way  interested  in  said 
appropriation;  that  the  petitioners  bave  no 
remedy  against  Bentley;  that  the  petition- 
ers, in  famishing  and  delivering  such  stone, 
crushed  stone,  and  brick,  were  acting  as  sul>- 
contractOTS  under  Bentley;  that  such  stone, 
crushed  stone,  and  brick  were  actually  used 
In  the  erection  and  construction  of  said  build- 
ing, and  now  constitnte  a  part  thereof;  that 
the  petitioners  must  lose  the  entire  amount 
and  value  of  such  materials,  and  get  no  pay 
for  the  same,  or  any  part  thereof,  unless  the 
Legislature  had  power  to  make  said  appro- 
prlntlon;  that  In  making  such  public  contract 
with  Bentley  for  such  construction  the  state 
exacted  no  bond  or  security  from  him  for 
the  payment  of  claims  of  subcontractors  and 
others  who  furnished  materials  or  performed 
labor  in  said  building;  that  such  materials 
were  so  furnished  and  delivered  between 
July  1,  1896,  and  January  1,  1897;  that  the 
petitioners  respectively  presented  a  bill  to 
the  Legislature  of  1901  for  said  materials, 
which  was  disallowed  by  such  Legislature 
prior  to  May  1,  1001;  that  In  the  appropria- 
tions made  by  said  chapter  Interest  was  in- 
cluded, to  wit,  on  the  Stephens  claim,  $372.- 
24,  and  on  the  claim  of  the  Consolidated 
Stone  Company  $1,019.34;  that  the  assignee 
in  the  insolvency  proceedings  on  January  10, 
1900,  paid  to  Stephens,  as  dividend  on  his 


claim,  $365.92,  and  to  the  stone  company,  as 
dividend  on  its  claim,  $828.02,  and  that  only- 
one  dividend  was  ever  made  in  said  insolvency^ 
proceedings.  Upon  such  petition  an  altema- 
tlve  writ  of  mandamus  was  issued  against  the- 
defendant  June  23, 1903.  On  the  day  said  al- 
ternative writ  was  made  returnable  the  At- 
torney General  moved  to  quash  the  writ  oi» 
the  grounds  (1)  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  or  to  show  that  the  relators  were  en- 
titled to  the  writ;  (2)  that  It  appears  on  the- 
face  of  the  petition  that  the  claims  of  the 
relators  were  not  filed  within  six  years  after 
they  accrued.  December  8,  1904,  the  motion 
to  quash  was  denied  by  the  court,  with  $lO 
costs  of  motion,  and  with  leave  to  the  defend- 
ant to  serve  his  answer  within  20  days. 
Thereupon,  and  on  December  8,  1904,  the  At- 
torney General,  in  writing,  dnly  filed,  walvetJ 
hiB  right  to  serve  and  file  an  answer  therein, 
and  thereby  elected  to  stand  upon  bis  motion 
to  quash  the  alternative  writ.  Thereupon, 
and  upon  motion  of  the  attorneys  for  the 
relators,  and  on  December  9,  1904,  It  was 
"ordered  that  judgment  be  entered  granting 
petitioners  the  peremptory  writ  of  manda- 
mus, and  that  said  writ  issue  forthwith  upon 
the  entry  of  said  Judgment  directing  and 
commanding  said  defendant,  Walter  L.  Hous- 
er.  Secretary  of  State  of  the  state  of  Wiscon- 
sin, upon  the  pain  and  peril  that  shall  fall 
thereon  for  refusal,  that  he  audit  and  allow 
said  claims  and  issue  bis  warrant  to  said 
petitioners  separately  for  the  respective 
amounts  appropriated  to  each  in  chapter  337, 
p.  534,  of  the  Laws  of  1908,  as  prayed  for 
In  said  petition;  it  is  fnrtber  ordered  that 
petitioners  have  and  recover  by  said  Judg- 
ment their  costs  and  disbursements  in  this 
action";  and  ordered  Judgment  to  be  entered 
therein  accordingly.  From  the  Judgment  en- 
tered thereon  accordingly  the  defendant 
brings  this  appeal. 

L.  U.  Sturderant,  At^.  Gen.,  for  aK>ellant. 
Ohynoweth  ft  Mason,  for  respondents. 

CASSODAT.  C.  J.  (after  stating  the  facts). 
The  question  for  determination  is  whether 
the  Legislature  had  power  to  make  the  ap- 
propriations mentioned  In  the  chapter  of  the 
statute  cited  (chapter  337,  p.  534,  Laws 
1903).  The  Attorney  General  contends  that 
the  act  is  void  upon  either  of  two  grounds. 
The  first  is  that  it  is  In  violation  of  the 
provision  of  the  Constitution  which  declares 
that  "the  Legislature  shall  never  grant  any 
extra  compensation  to  any  public  officer, 
agent,  servant  or  contractor,  after  the  serv- 
ices sbali  bave  been  rendered  or  the  con- 
tract entered  into."  Section  26,  art  4,  Const 
The  case  made  certainly  does  not  come 
within  the  letter  of  such  prohibition,  since 
neither  of  the  relators  was  the  "public  of- 
ficer, agent  servant  or  contractor"  of  the 
state.  Mr.  Bentley  was  the  only  person  en- 
tering Into  any  contract  with  the  state,  or 
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who  placed  hlmBelf  under  any  obligation  to 
tbe  state,  or  wbo  had  any  contract  relation 
with  tbe  state.  The  relators  were  each  mib- 
contractOTS  under  Mr.  Bentley,  and  to  him 
alone  were  they  answerable.  Ckinnsel  for 
the  relators  state  In  their  brief  that  "the 
snbcontractor  was  agent  under  the  contractor 
to  do  work  for  the  state."  If  this  were  true, 
thexe  would  be  mnch  force  In  the  claim  of 
the  Attorney  General  that  the  appropriation 
was  ezpreaaly  prohibited  by  the  provision 
of  the  Constitution  quoted,  or  at  least  that 
tt  was  within  the  spirit  of  that  prohibition 
and  tbe  mischief  thereto  songht  to  be  pre- 
sented. Bnt  the  view  we  have  taken  of 
this  ease  makes  It  unnecessary  to  determine 
fbat  queetlon. 

2.  Ttw  secntd  ground  upon  which  the  At* 
tom^  General  claims  that  the  appropria- 
tions are  nnconatltutlonal  Is  that  they  were 
not  either  of  them  made  for  a  public  pur- 
pose, but  that  each  was  made  for  a  private 
parpoee.  It  must  be  conceded  that  the  State 
Historical  Library  building,  in  the  erection 
and  CO na traction  of  which  the  materials  fur- 
nished and  delivered  by  the  relators  were  a^ 
toally  used,  was  a  public  institution.  It  ap* 
pears  that  tbe  state  entered  Into  a  contract 
with  Mr.  Bentley  for  the  erection  and  con- 
struction of  a  portion  of  that  building.  That 
contract  required  him  to  furnish  the  mate- 
rials and  perform  the  labor.  In  making  that 
contract  the  state  did  not  require  Mr.  Bent- 
1^  to  give  any  bond  or  security  for  tbe  pay- 
ment of  claims  of  subcontractors  or  others 
who  furnished  materials  for  or  performed  la- 
bor In  or  upon  the  bnlldlng.  It  Is  conceded 
that  Mr.  Bentley  fully  performed  his  con- 
tract, and  that  the  state  paid  him  in  full  for 
all  the  work  and  materials  covered  by  his 
contract  The  state  was  only  concerned  in 
having  its  contract  with  Mr.  Bentley  per- 
formed, and  when  It  was  so  performed  and 
paid  for  tiie  public  purpose  of  that  contract 
was  satisfied.  The  state  made  no  contract 
with  tbe  rdators,  or  either  of  them,  and  had 
no  dealings  with  them  or  either  of  them.  It 
was  no  concern  of  the  state,  nor  of  the  people 
of  tbe  state,  nor  of  the  public,  whether  Mr. 
Bentley  procured  such  stone,  crushed  stone, 
and  bri^A  from  tbe  relators  or  some  one  else ; 
nor  whether  he  paid  for  them  on  delivery  or 
obtained  them  on  credit  In  no  event  was 
tbe  state  liable  for  such  material  so  for- 
Disbed  by  the  relators.  This  Is  conceded. 
Tbe  contracts  for  such  materials  between  Mr. 
Bentley  and  the  relators,  respectively,  were 
personal  and  private  contracts.  Stripped  of 
all  Tert}Iage,  the  act  In  question  was  merely 
an  attempt  to  donate  from  the  public  treas- 
Dry  the  amoimts  therein  mentioned  to  the 
private  persona  therein  named,  In  payment  of 
Mr.  Bentleiy^  private  Indebtedness  to  them. 
Its  only  purpose  was  to  pay  the  indebtedness 
of  one  private  person,  who  bad  failed  In 
business,  to  the  other  private  persons  therein 
named.  In  other  words,  the  purpose  of  tbe 
act  was  to  apffroprlate  the  public  moneys  of 


the  state  to  tbe  payment  of  private  debts. 
Tbe  question  recurs  whether  the  liCglslature- 
had  tbe  power  to  make  such  contributions 
from  the  public  treasury  to  pay  such  prlvato- 
debts.  Certainly  the  power  of  the  Legisla- 
ture to  appropriate  moneys  out  of  the  public- 
treasury  is  not  unlimited.  "It  can  only  bo 
so  appropriated  by  law;  and  that  means  a 
valid  law."  Section  2,  art  8.  Const ;  State 
ex  rel.  New  Richmond  v.  Davidson,  114  Wis. 
578,  88  N.  W.  596,  90  N.  W.  lOOT.  "No  con- 
struction Is  permissible  which  defeats  the 
obvious  purpose  and  object  of  constitutional 
restrictions."  Id.  In  the  case  last  dted  it 
la  said  by  way  of  quotation  from  standard 
text-writers  that :  "The  power  of  the  govern- 
ment to  embark  In  enterprises  of  public  char- 
ity and  benefit  can  only  be  limited  by  the  re- 
strictions upon  the  power  of  taxation,  and  to 
that  extent  alone  can  these  subjects  in  Amer- 
ican law  be  said  to  fall  within  tbe  police 
power  of  tbe  state.  *  *  *  It  Is  Implied 
In  all  definitions  of  taxation  that  taxes  can 
be  levied  for  public  purposes  only.  •  •  • 
It  may  be  r^arded  as  a  settled  doctrine  of 
American  law  that  no  tax  can  be  authorized 
by  the  L^slature  for  any  purpose  which  la 
essentially  private;  or,  to  state  the  proposi- 
tion in  other  words,  for  any  but  a  public 
purpose."  Id.  It  was  held  by  this  court  40^ 
years  ago,  In  the  language  of  Chief  Justice 
Dixon,  that :  "The  L^slature  cannot  create 
a  public  debt  or  levy  a  tax,  or  authorize  a 
mimlclpal  corporation  to  do  so,  In  order  to 
ralsa  funds  for  a  mere  private  purpose.  It 
cannot  In  the  form  of  a  tax,  take  the  mon- 
ey of  tbe  citizens  and  give  It  to  an  Individ- 
ual, the  public  Interest  or  welfare  being  In. 
no  way  connected  with  tbe  transaction.  The 
objects  for  which  money  Is  raised  by  taxa- 
tion must  be  public,  and  such  as  snbsore 
the  common  interest  and  well-being  of  the 
community  required  to  contribute."  Brod- 
head  v.  City  of  Milwaukee,  19  Wis.  624,  652, 
88  Am.  Dec.  711.  In  a  later  case  Chief  Jus- 
tice Ryan  said:  "Taxation  Is  the  absolute 
conversion  of  private  property  to  public  use ; 
and  its  validity  rests  on  the  use."  Tbe  At- 
torn^ General  v.  City  of  Ean  Glairy  87 
Wis.  400,  438.  Bnt  It  is  unnecessary  to  dte 
authorities  to  propositions  which  have  re- 
peatedly beoi  aancticmed  by  this  court  end- 
from  which  this  court  has  recently  and  re- 
peatedly drawn  tbe  condnsltm  that  no  appro- 
priation can  be  made  and  no  tax  can  be  lev- 
led  for  a  mere  private  purpose.  Wisconsin. 
Keeley  Institute  Co.  v.  Milwaukee  Connly, 
05  Wis.  153,  169-161,  70  N.  W.  68,  36  L.  R. 
A.  66,  60  Am.  St  Rep.  105,  and  cases  there 
dted,  particularly  Lowell  v.  Boston,  111 
Mass.  454.  15  Am.  Rcf).  39;  State  ex  rel. 
Griffith  V.  Osawkee,  14  Kan.  418,  19  Am.  Rep. 
99 ;  Wisconsin  Industrial  School  for  Girla  v. 
Clark  County,  108  Wis.  651,  666-^  79  N. 
W.  422;  Putney  Brothers  v.  Milwaukee  Coun- 
ty, 108  Wis.  554,  84  N.  W.  822;  State  ex 
rel.  New  Richmond  v.  Davfdaon,  114  Wis. 
1  568,  678-578,  88  N.  W.  590,  90  N.  W.  1067,. 
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and  cases  there  dted ;  State  ex  rel.  Garrett 
T.  FroehUch.  118  Wis.  129,  1B4-144.  M  N. 
W.  5aeiL.B.A.84Sk89  Am.  St  Bep.  985. 
and  cases  there  cited.  Am  already  Indicated, 
the  appropriations  In  question  were  purely 
Cor  private  purposes,  and  bence  wore  nncon- 
Btltnttonal  and  void. 

The  Judgment  of  the  dxcnlt  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  iSl- 
rectlona  to  dismiss  the  relation. 


GOLDMAN  T.  FIPBLnrr  &  DBFOSIT  00. 
OF  MABYIiAZO). 

(Supreme  Court  of  Wisconsin.  June  28,  lOOS.) 

1.  iNsuBAnoB  —  ISMPuynMB'  InnxianTT— Ac- 
tion ON  POLIOT. 

In  an  action  on  an  employers*  Indemnity 
policy,  the  burden  is  on  defendant  to  show  the 
falsity  of  any  stateaients  contained  in  plain- 
tiffH  application. 

2.  Saue— Defenses. 

In  an  action  on  an  employers'  Indemnity 
policy,  defendant  could  not  rely  on  the  falsity 
of  statements  In  plaintUTs  application,  where 
such  defense  bad  not  been  pleaded. 

[Ed.  Note.— For  oases  ln_p4^t  ses  toL  28, 
Gent  Dig.  Insurance,  H  ia3{Rl6&] 

3.  Sauk— APFLJCXTion. 

W^here  an  application  for  an  employer^  In- 
denmity  policy  stated  that  the  largest  amount 
of  cash  in  the  custody  of  the  employ^  at  any 
one  time  was  "about"  a  specified  sum,  and 
there  was  no  evidence.  In  an  action  on  the  poli- 
cy, that  any  larger  amount  had  ever  been  al- 
lowed to  come  into  the  employe's  hands  until 
the  time  of  his  embeszlement,  which  was  out  of 
the  ordinary  course  of  events,  the  fact  that  such 
sum  bad  exceeded  that  mentioned  In  the  appli- 
cation was  no  defense. 

4.  Sake— NoncB  or  Subbzzleuent. 

Where  the  insurer  In  an  employers'  Indon- 
nity  policy  made  no  (Ejection  on  the  ground 
that  It  had  not  been  immediately  notiSed  of  the 
employe's  embezzlement,  but  called  on  the  em:* 
plover  to  make  an  effort  to  effect  a  settlement 
with  the  employ^  and  then  required  him  to 
make  an  Itemized  proof  of  loss,  and  subsequent- 
ly called  on  the  employer  to  take  steps  for  the 
CTiminal  prosecution  of  the  emplov^,  and  in  an 
action  on  the  poli<7  failure  to  give  Immediate 
notice  was  not  relied  on  as  a  defenss,  it  was 
waived. 

5.  SaHB— EVIDEHCB. 

In  an  action  on  an  employers'  Indemnity 
policy,  the  entries  of  the  employe,  his  reports 
and  statements,  made  In  the  course  of  his  du- 
ties in  the  employment,  were  admissible. 

6.  BiUE. 

In  an  actiod  on  an  employers*  Indemnlbr 

Giicj,  evidence  held  sufficient  to  warrant  a  flno- 
j[  of  the  emhesslement  of  the  employA. 

Appeal  from  Olrcult  Court,  Brown  Gonnty; 
Samuel  D.  Hastings.  Judge. 

Action  by  H.  Groldman  against  the  Fidelity 
&  Deposit  Company  of  Maryland.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Action  upon  a  bond  conditioned  for  the 
relmlHirslng  to  the  plalntlfl  such  pecnnlary 
loss  OS  he  mlgbt  suffer  by  any  act  of  lar- 
ceny or  onbealement  on  the  part  of  Sh% 
O'&ien,  his  employe ;  the  complaint  alleg- 


ing an  embezdemait  to  tiie  amount  at  $A70. 
The  bond  was  issued  upon  the  appUcaUon  oC 
O'Brien,  but,  before  Its  Issue,  a  statement 
from  the  plaintiff  was  obtained  upon  a  writ- 
ten Uank  declaring  that  the  company  de- 
sired answers  to  the  questions  therein  as 
eondltlois  precedent  and  as  the  basis  of  the 
bond  applied  for,  answers  to  wUcb  questions 
were  Insorted  by  plaintiff,  and  tlie  same  sign- 
ed by  him.  Tbe  bond  provided  it  should  be- 
come void  if  tbe  employer  should  fait  to 
notify  the  company  of  the  discovery  of  any 
act  which  might  be  made  tite  basis  of  any 
claim  thereunder,  immediately  aftn  It  should 
come  to  the  knowledge  at  the  employer.  Tbe 
plalntUFs  written  statement,  among  other 
things,  declared  that  the  largest  amount 
of  cash  In  the  eosftody  of  0*81400  at  any  one 
time  was  "about  960.00,"  which  would  re- 
main In  his  ctmtrol  for  about  a  week;  that 
he  would  send  In  moneys  every  week,  and 
make  regular  settlemut  once  a  month;  also 
that  O'l^en  had  bem  in  plaintiff's  employ 
for  about  six  months,  and  that  his  accounts 
had  been  examined  the  month  previous  to 
the  appUcatlfm  and  found  correct '  The  an- 
swer alleged  tbe  falsity  and  ftllure  to  ob- 
serve some  of  these  declarations,  and  also 
failure  of  plalntlfl  to  Immedlatdy  Ale  with 
defendant  an  itemised  daim  for  certain  em- 
besslements  1^  O'Brien  committed  between 
May  1  and  June  18,  1902,  and  made  tbe 
basis  of  this  actftm.  A  special  verdict  was 
taken.  In  which  tbe  Jury  found  (1)  prior 
employment  of  C^Brien  for  six  months;  (2) 
examlnattcoi  of  his  accounts  tbe  numth  prior 
to  plalntifTs  written  statemuit;  (8)  that 
the  dotles  of  O'Brien  as  employfi  made  him 
the  custodian  of  a  larger  amount  tuan  about 
$60  of  plalntUTs  cash  at  any  one  time;  (4) 
that  such  amounts  were  not  left  in  O^Brlm's 
hands  longer  than  about  a  week;  (6)  that 
plalntlfl  did  require  of  O'Brien  mtmthly 
statements,  snd  examined  bis  books  to  as- 
certain th^r  correctness;  (0)  that  he  did 
give  immediate  notice  uptrn  discovery  of  the 
fact  of  O'Brien's  convrasloa  OC  mosey  or 
goods;  and  (7)  did  Immediately  file  his  Item- 
ised dalm,  and  tiiat  the  amonnt  of  the  «m- 
bessi^ent  was  (470.40.  Before  vvdlct  de- 
fendant moved  for  direction  of  verdict  In 
bis  tevor;  after  vwdlct,  upon  motion  to 
change  certain  answers  by  the  respective 
parties,  the  court  changed  the  answra-  to  the 
sixth  question  txom  "yes"  to  "no,"  but  held 
thst  the  undisputed  evidence  showed  a  waiv- 
er of  any  forfeiture  resulting  from  the  omis- 
sion to  immediately  notify  def aidant,  and 
also  held  tlmt  the  third  answer,  while  not 
changed,  had  no  evidence  to  suppnt  it,  fur- 
ther than  the  fact  that  In  the  last  Inters 
val  O'Brien  did  obtain  possession  of  f  106  of 
plalntUFs  money.  He  also  held  there  was  no 
evidence  to  support  a  finding  of  more  tiian 
$388.64  as  converted,  and  accordln|fly  ren- 
dered a  Judgment  for  that  sum,  with  Inter- 
est and  costs,  from  which  thv  defendant  ap- 
peals, . 
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Samuel  H.  Cady,  for  appellant  Wlgman, 
Martin  &  Martin,  tor  respondent. 

DODGB,  J.  (after  itatlny  the  factO. 
tain  general  TlewB  and  conduslonB  win  dl»- 
pose  of  a  considerable  mimber  of  tbe  very 
many  objections  raised  by  appelant  to  a 
recorwy  upon  the  guaranty  bond,  witbont 
the  necessity  of  detailed  coaslderatlon. 
Among  such  Is  the  rale  that  neither  falsity 
at  any  of  tbe  statemrats  contained  In  plaln- 
tUTs  soiled  "appUcatjon,"  whether  they 
be  deemed  representatimu  or  warrantlea,  nor 
any  omission  upon  which,  under  the  bond, 
appellant  might  claim  a  forfeltore,  can  be 
available  ezc^  as  they  have  been  expressly 
pleaded.  The  plalntlfl  le  not  requUred,  In 
the  first  Instance,  to  prore  the  truth  of  all 
tbe  statements  contained  In  hte  application, 
nor  to  negatlTe  all  possible  grounds  of  for- 
f^tnre.  It  is  for  the  defendant  to  point 
ont  snch  of  these  as  It  elects  to  depend  npon 
for  defense.  May  t.  Insurance  Co.,  25  Wis. 
291,  3  Am.  Rep.  76;  Redman  t.  Ins.  Oo.,  40 
Wis.  431,  4  N.  W.  5»1;  BenedIx  t.  Ins.  Co., 
79  Wis.  77,  47  N.  W.  176;  Johnston  t.  Ins. 
Co.,  94  Wis.  119,  68  N.  W.  888;  Chambers 
T.  Ins.  Co.,  64  Minn.  495,  67  N.  W.  867,  68 
Am.  St.  Rep.  549;  Bank  t.  Ins.  Co.,  128  N. 
C.  866.  SS  S.  B.  908,  83  Am.  St  Rep.  682. 

A  careful  examination  of  the  evidence  dis- 
closes some  which  the  Jury  might  have 
deemed  credible  and  sufficient  to  support 
their  findings  upon  tbe  first,  second,  fourth, 
fifth,  and  aeventb  issues  mentioned  In  tbe 
statement  of  facts.  True,  as  to  several  of 
these,  apparently  Inconsistent  statements 
were  made  by  the  plalntllf,  but  snch  Incon- 
sistencies were  for  the  Jury  to  weigh  and  re- 
■otve,  end  in  their  Judgment  to  reach  the 
real  truth  of  snch  matters,  and  we  are  un- 
able to  say  that  there  was  entire  tAdk  of 
credible  evldrace  to  support  Oielr  conclu- 
sions above  catalogued. 

The  only  remaining  pleaded  defense  Is  the 
alleged  failure  of  the  plalntilf  to  limit  the 
amonnt  of  his  money  In  tbe  hands  of  O'Brien, 
at  any  one  time,  to  about  $50.  On  this 
question  the  Jnry  found  with  tbe  defendant 
The  trial  court  Ignored  that  finding  upcm 
two  gronnds,  stated  in  his  opinion;  First 
that  tbe  statement  in  tbe  application  on  this 
subject  was  so  indefinite  as  to  refute  the 
idea  that  it  was  a  warranty;  bnt  secondly, 
that  Uie  finding  was  not  supported  by  the 
evidence  In  a  sense  to  defeat  recovery,  for 
the  reason  that  only  a  general  conduct  of 
tbe  business,  whereby  customarily  a  larger 
amonnt  of  money  was  allowed  to  be  In 
O'^en's  hands,  could  have  such  result,  and 
tbat  there  was  no  evidence  that  such  larger 
sum  had  ever  been  allowed  to  come  into  his 
hands  at  any  one  time  until  the  time  of  his 
embeKEl«nent  which  was  sporadic  and  ont 
of  the  ordinary  course  of  events,  and  which 
Immediately  aroused  plaintiff  to  activity  to 
put  a  stop  to  such  conduct  by  discharging 
OiBiien.  In  this  view  of  the  law,  we  think 

t04  N.W^  . 


tb»  trial  court  was  correct  The  Indemnl^ 
of  this  bond  was  against  such  misconduct 
of  the  employtt  In  breach  of  tals  burtmctlons 
and  of  the  cnatomaiy  precautions  which  his 
employer  exendaed.  and  the  tact  that,  when 
he  undertook  to  acquire  to  himself  and  em- 
bezzle bis  employer's  money,  be  was  able 
to  make  such  attempts  successful  to  the  ex- 
tent of  some  $106  b^ore  bis  delay  In  rep(»rt- 
Ing  and  remitting  had  aroused  bis  employer 
to  suspicion  and  Interference,  was  no  proof 
that  in  the  conduct  of  tbe  badness  be  had 
been  allowed  to  exceed  approximately  the 
sum  of  $50.  Apart  from  this  one  Instance, 
there  Is  no  proof  In  the  record  as  to  the 
amount  of  his  periodical  collections  which 
occurred  during  one  week  in  each  month; 
bnt  It  does  appear  that  certain  Itemized 
lists  of  such  collections  were  Introduced  In 
evidence,  and  were,  of  course,  before  the 
trial  court  In  renderii^  his  decision.  These 
would  very  probably  Indicate,  approximately 
at  least,  tbe  amount  which  O'Brien  custo- 
marily obtained  on  each  of  bis  monthly  col- 
lecting tours.  But  tbe  appellant  has  failed 
to  preserve  in  the  bill  ot  exceptions  any 
copy  of  these  statemoits  from  which  we 
can  appr(aimato  that  Intormatlon.  We  must 
therefore,  under  tbe  familiar  rule  that  error 
Is  not  to  be  presumed,  but  must  be  made 
to  appear,  assume  that  these  statements 
served  to  support  the  trial  court's  conclu- 
sion that  there  was  no  evidence  of  a  breach 
ot  this  stetement  in  the  application,  even  If 
the  same  were  deemed  to  be  a  warranty. 

Another  subject  upon  which  much  Is  said 
In  appellant's  brief  is  the  failure  of  plain- 
tiff to  immedlatdy  notify  the  defendant  up- 
on discovery  ot  O'Brien's  misconduct  His 
suspicions  were  not  aroused  until  about  the 
18tb  of  June,  when  he  immediately  went 
and  found  O'Brien  in  an  unintelligible  state 
of  Intoxication,  made  effort  to  regain  from 
him  tbe  property  in  his  bands,  and,  as  soon 
as  possible,  to  obtain  information  ^m  him 
and  to  protect  himself  as  far  as  he  could 
against  tbe  loss,  which  effort  seemed  to  have 
occupied  him  until  tbe  5th  or  6th  of  July, 
when  be  returned  borne,  and  on  the  7th 
July  sent  notice  to  the  defendant  The  court 
set  aside  the  finding  of  the  jury  that  this 
notice  was  given  Immediately,  but  held  that 
tbe  right  of  forfeiture  which  might  be  predi- 
cated upon  such  failure  bad  been  waived. 
This  defense  would  seem  to  be  unavailable 
to  the  defendant  in  any  event  because  not 
pleaded,  but  since  It  was  treated  as  before 
the  trial  court  we  should  perhaps  say  that 
we  agree  with  his  conclusion  of  waiver. 
Defendant  made  no  objection  on  this  ground, 
but  called  on  tbe  plaintiff  to  make  effort  to 
get  a  settlement  with  O'Brien,  then  to  make 
up  hiB  Itemized  claim  or  proofs  of  loss,  which 
were  made  about  October  20th,  and  there- 
after called  upon  plaintiff  to  take  steps  tar 
the  criminal  prosecution  of  O'Brien  in  ac- 
cordance with  a  provision  contained  In  the 
bond,  and  latw  called  upon  him  to  aid  an 
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agent  of  the  defeodaot  In  an  extended  In- 
vestigation of  the  accounts  to  ascertain  the 
amount  of  the  shortage.  Def^dant  con- 
tends tiiat  It  could  not  be  charged  with 
waiver  until  It  bad  knowledge  of  the  delay 
In  sending  this  notice.  That  may  be  con- 
ceded, but  when  in  October  It  was  furnished, 
with  plaintiff's  Itemized  claim,  it  would 
seem  that  It  mast  have  had  such  Informa- 
tion, for  that  claim  was  required  to  give  the 
dates  of  the  embesslementB  and  other  Infor- 
mation. That  Itemized  claim  was  in  ert 
dence,  oi>en  to  Inspection  by  the  trial  court; 
but  has  not  been  Included  in  the  bill  of  ex- 
ceptions. BO  that  again  we  must  indulge  in 
the  presumption,  if  necessary,  that  It  Bnj>- 
plled  facts  upon  which  the  trial  conrt  based 
its  conduslon.  If  Information  was  then 
courted  to  the  defendant  of  this  delay  In 
sending  the  notice,  there  can  be  no  doubt 
that  the  calling  on  the  plaintiff  to  take  vari- 
ous steps  thereafter  and  finally  Joining  Issue 
In  this  action  without  predicating  any  de- 
fense upon  sudi  delay,  must  be  construed 
as  a  waiTer  thereof.  Cannon  t.  Ins.  Co.,  53 
Wis.  593,  U  N.  W.  U;  Kidder  t.  The  Knights 
T.  &  M.  Life  Indemnity  Co.,  94  Wis.  S38, 
69  N.  W.  3M;  Fraser  t.  Ins.  Co.,  114  Wis. 
510,  90  N.  W.  478. 

The  only  remaining  question  Is  as  to  the 
proof  of  O'Brien's  embuslement.  On  this 
subject  his  entries,  reports,  and  statements 
made  in  the  course  of  his  duties  In  the  guar- 
antied employment  are  admissible  against 
the  surety.  Stephens  t.  Shafer,  48  Wis.  64, 
6fi,  8  N.  W.  835,  S3  Am.  Rep.  793;  Clark 
T.  Wilkinson,  69  Wis.  54S,  661, 18  N.  W.  481; 
Bank  of  Tarboro  v.  Fidelity  A  Deposit  Co., 
128  N.  C.  366.  38  8.  908^  83  Am.  St.  Rep. 
082;  Lancashire  Ins.  Oo.  t.  Oallahau,  68 
Minn.  277,  71  N.  W.  261,  64  Am.  St  Rep. 
476.  Proof  was  made  of  certain  such  state- 
ments and  admissions  from  which,  in  con- 
nection with  the  accounts  and  records  kept 
by  plaintiff,  he  claimed  to  be  able  to  state 
the  amount,  both  of  money  and  goods,  which 
O'Brien  had  appropriated  to  his  own  use. 
Besides  this,  It  was  shown  that  defendant's 
agent,  upon  mutual  iuTestigation  of  such  ac- 
counts and  records,  concurred  with  plaintiff 
in  finding  the  shortage  as  stated  and  allow- 
ed by  the  Judgment  This  was  sufficient 
to  warrant  the  Jury  In  finding  embezzlement 
to  that  amount  We  find  no  reason  to  re- 
Terse. 

Judgment  affirmed. 


BB.iT  V.  GUNTUER  et  aL» 

(Supreme  Conrt  of  Wisconsin.  June  S8,  1905.) 

PowBM  —  REOoao— RBVooATion— Rkcobd  of 
Rbvocatiom— Effect. 

Rev.  St.  1898,  {  2237,  provides  that  a  let- 
ter of  attorney  containing  power  to  convey 
lands  may  be  recorded  with  the  raster  of 
deeds;  and  section  2246  provides  tbat  no  let* 
ter  of  attorney,  when  recorded,  shall  be  denned 
revoked  onleas  the  instrument  containtag  such 
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revocaticm  be  also  recorded  in  the  same  office. 
Section  2242  of  the  chapter  In  relation  to  the 
conveyance  of  real  estate  provides  that  the 
term  "conv^anoe"  embraces  evny  instnua«it 
hi  writing  by  which  any  estate  or  interest  In 
real  estate  is  created,  mortgaged,  or  assigned, 
or  by  which  the  title  may  be  affected.  Held 
that,  a  power  to  convey  real  estate  not  being  a 
conveyance,  it  is  not  within  the  sUtntory  pro- 
visions declaring  the  eEFect  of  recording  convey- 
ances d  real  estate,  and  the  fact  that,  after  a 
power  was  recorded,  the  revocation  thereof  was 
recorded,  did  not  terminate  the  power,  In  the 
alMence  of  actual  notice  to  the  agent 

Appeal  from  Cirenlt  Gonrt,  Waukesha 
County;  James  J.  Dick,  Jnd^. 

Action  by  George  R.  Best  against  Mary 
ThOTncraft  Ounther  and  anotiier.  From  a 
Judgmmt  in  faTor  of  plaintiff,  defendants 
appeal.  Affirmed. 

An  action  to  foreclose  a  mortgage  upon 
real  estate.  It  appears  that  the  defendants, 
Arthur  W.  Gunther  and  Mary  T.  Gunther. 
are  husband  and  wife,  and  that  at  the  time 
in  question  Mary  T.  Gunther  owned  the  real 
estate  Involved  In  this  litigation.  There  is 
no  dispute  but  that  on  November  21,  1898, 
she  executed  a  general  power  of  attorney 
to  sell,  to  convey,  and  to  mortgage  her  real 
estate,  in  favor  of  her  husband,  Arthur  W. 
Gunther;  giving  and  granting  to  him  as  full 
power  and  authority  to  do  everything  neces- 
sary for  such  purposes  as  she  could  exer- 
cise if  she  acted  personally  In  the  matter. 
This  power  was  executed  in  the  form  to  en- 
title it  to  record,  and  on  December  1,  1898, 
It  was  recorded  In  the  office  of  the  register 
of  deeds  for  Waukesha  county,  where  the 
real  estate  affected  Is  situated.  It  also  ap- 
pears that  on  August  11,  1899,  the  defendant 
Mary  T.  Gunther  executed  an  instrument 
purporting  to  revoke  the  power  of  attorney 
granted  to  her  husband,  and  on  the  follow- 
ing day  she  caused  the  same  to  be  recorded 
In  the  office  of  the  regist^  of  deeds  for 
Waukesha  coun^.  Arthur  W.  Gunther  was 
at  no  time  personally  notified  that  his  wife 
had  revoked  the  agency  created  by  the  pow- 
er of  attorney,  nor  was  the  plaintiff  In  any 
manner  informed,  before  the  mortgage  In 
question  was  executed,  that  she  had  revoked 
or  intended  to  revoke  it  On  November  14, 
1900,  the  defendant  Arthur  W.  Gunther,  as 
attorney  of  Mary  T.  Gunther,  and  in  his 
proper  person,  made  and  executed  and  de- 
livered to  the  plaintiff  a  note  and  mortgage 
to  secure  the  sum  of  (2,000  with  Interest 
which  mortgage  covered  the  real  estate  of 
Mary  T.  Gunther  in  Waukesha  county,  and 
was  recorded  In  such  county  November  16, 
1900.  There  was  default  in  payment  of  in- 
terest and  the  principal  under  the  terms 
of  the  note  and  mortgage,  and  this  action 
was  commenced.  The  court  awarded  Judg- 
ment to  plaintiff  for  the  amount  due,  with 
costs  and  solicitor's  fees,  and  directed  a  sale 
of  the  premises  covered  by  the  mortgage  In 
case  the  amount  due  on  the  Judgment  shonld 
not  be  paid  as  directed,  and  for  personal 
judgment  against  Mary  T.  and  ArUiar  W. 
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Gnntber  In  case  of  a  d^clency  after  ap- 
piylng  tbe  amount  realized  on  aoch  sale. 
Otber  facts  of  record  In  tbe  case  are  not 
material  to  the  disposition  of  rights  of  tbe 
partlea  oo  this  appeal,  and  need  not  t>e 
stated.  This  Is  an  appeal  from  tbe  jndg<- 
ment. 

Frame  &  Bladcstone  and  Rltsber,  Mont- 
gomery &  Hart,  for  appellants.  F.  W. 
Hongbton  and  N.  B.  Neelen,  for  respondent 

SIEBECKER,  J.  (after  stating  tbe  facts). 
Tbe  question  presented  Is  whether  tbe  re- 
cording of  tbe  instrument  signed  by  Mary 
T.  Oontber,  purporting  to  revoke  the  power 
granted  to  her  husband  to  conTey  her  lands, 
operated  to  terminate  this  agency.  The 
common  law  required  that  a  rerocatloD  of 
such  authority  be  brought  to  the  personal 
notice  of  the  agent  Kelly  t.  Phelps,  57 
Wis.  425,  IS  N.  W.  885;  Walker  t.  Denlson, 
S6  UI.  142.  It  Is  not  claimed  that,  at 
the  time  be  execnted  tbe  mortgage  bere  In- 
volved, Arthur  W.  Guntbw  bad  been  actual- 
ly notified  tlwt  his  antbtolty  undw  the  let- 
ter of  attorney  had  been  revoked,  nor  Is  it 
claimed  that  plaintiff  had  actual  notice  that 
the  defendant  Mary  T.  Gunther  had  taken 
any  steps  to  revoke  it  It  Is  urged  that  the 
statutes  providing  that  letters  of  attorney 
and  other  Instruments  containing  a  power  to 
convey  lands  as  agents  or  attorneys  for  tbe 
owner  may  be  recorded  in  tbe  office  of  the 
register  of  deeds  of  tbe  county  wherein  the 
landa  to  which  they  relate  are  sltoated,  and 
that  tlb  authori^  granted  by  such  a  letter 
or  other  Instrument  shall  not  be  deemed 
revoked  by  any  act  of  the  party  who  ex- 
ecnted It  unless  the  instrument  containing 
such  revocation  be  also  recorded  in  tlie  same 
office,  are  an  abrogation  of  tbe  common-law 
mle»  and  that  tbe  recording  of  an  Instm- 
ment  of  revocathm  in  itself  eCCects  a  ter- 
mination of  the  agency,  and  serves  as  a 
notice  to  all  persons.  This  contention  Is, 
however,  not  justified  by  the  terms  of  the 
recording  statutes.  Tbe  extent  to  which 
tbe  recording  of  Instnunoits,  under  the 
BtatDtea,  shall  be  deemed  notice  thereof,  is 
spedfled  by  these  enactments,  and  they  con- 
tain no  provisions  declaring  expressly  tx  by 
implication  that  the  recording  of  these  ta- 
stmments  shall  be  deemed  an  abrogation  of 
tlie  omnmon-law  mlo  wblch  Keqnlres  the  giv- 
ing of  notice  to  terminate  the  aathority 
granted  by  them.  Section  224%  Rev.  Bt 
1898t  defining  what  tbe  term  "conveyance.** 
as  affecting  title  to  land,  shall  be  construed 
to  emYmce,  dearly  Indicates  that  a  letter  of 
attorney  aiod  an  instrument  revoking  tbe 
authority  coofOTred  thereby  are  not  includ- 
ed within  the  terms  used  in  this  chapter, 
and  tbey  can  therefore  not  be  affected  by 
the  provisions  of  tbe  statutes  wUch  declare 
the  ^ect  ot  recording  conveyances  of  real 
estate^  and  which  were  enacted  for  the  pmv 
pose  ot  protecting  subsequent  ptirduu«s  In 


good  faith  and  for  a  valuable  omslderatlon. 
Fallass  v.  Pierce,  80  Wis.  443;  GUbert  v. 
Jess,  81  Wis.  110;  Prlngle  v.  Dunn,  37  Wis. 
449,  19  Am.  Rep.  772;  Olrardln  v.  Lampe, 
68  Wis.  207,  16  N.  W.  014;  Edwards  v.  Ue- 
Keman.  56  Mich.  620.  22  N-  W.  20;  BaOey 
V.  Galpln  (Minn.)  41  N.  W.  1054. 

The  context  of  sections  2237,  2246,  Rev. 
St  1898^  providing  that  letters  of  attorn^ 
and  other  Instruments  containing  powers  to 
convey  lands  may  be  recorded  as  therein 
Iffescribed,  and.  when  so  recorded,  shall  not 
be  deemed  revoked  by  any  act  of  the  party 
who  executed  them,  unless  the  Instrument 
of  revocation  be  also  recorded  In  the  same 
office,  contains  nothing  to  the  effect  that  bwA 
recording  Is  necessary  to  give  them  validity, 
and  it  Is  not  prescribed  that  the  recording 
of  the  Instrument  of  revocation  shall  take 
the  place  of  the  actual  notice  to  the  agent 
required  at  common  law  to  terminate  It 
The  case  of  Arnold  v.  Stevenson,  2  Nev.  234, 
is  relied  on  as  authority  to  the  effect  that 
the  recording  of  the  Instmment  of  revoca- 
tion operates,  under  tbe  statute,  as  a  notice 
to  the  agent  and  all  persons  dealing  with 
him  that  tbe  authority  Is  terminated.  The 
decision  cannot  serve  as  an  authority  for 
the  construction  of  our  statute,  for  tbe  rea- 
•on  that  the  Nevada  statute  on  tbe  subject 
expressly  provides  that  the  recording  of  the 
instrument  shall  "import  notice  to  all  per- 
sons of  tbe  contents  Uiereof,"  and,  as  above 
stated,  our  statute  contains  no  such  provi- 
sion. It  Is  msnlfest  that  since  tbe  statute 
does  not  (^erate  to  give  such  notice,  It  is 
necessary  to  comply  with  all  the  require- 
ments of  the  common  law  for  revoking  the 
authority  granted  by  a  letter  of  attwney  or 
otber  Instrument  containing  a  power  to  con- 
vey land,  but  when  such  Instrument  baa 
been  recorded  a  coinmon-lnw  revocation  shall 
be  ineffectual  unless  the  Instmment  of  revo- 
cation shall  also  be  recorded  in  the  same 
office.  Applying  this  rule  to  tbe  facto  of  the 
case,  we  must  hold  that  Arthur  W.  Gunther 
had  power  to  execute  the  mortgage  which 
plaintiff  now  seeks  to  foreclose,  and  that  the 
Judgment  appealed  frmn  was  prcqjierly 
awarded.  No  other  question  arlsea  for  ccn- 
slderatlon. 

Judgment  affirmed. 


BVRDON  V.  BRIQUELBT. 
(Supreme  Court  of  Wisconsin.   June  23,  1905.) 

1.  BrORBBS— RlOHT  TO  GouuiBSions. 

Where  no  price  la  fixed  by  the  vendor,  but 
the  broker,  punoant  to  bis  employment,  pro- 
duces a  parchaser  with  whom  the  vendor  deals, 
and  agrees  upon  a  price,  the  broker  Is  entitled 
to  his  commrsBionB. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8^ 
Cent  Dig.  Brokers.  H  60,  89.J 

2.  SaUS— PESrOBlfANO. 

Defendant  was  tenant  in  common  of  cer^ 
tain  premises  of  which  be  wished  to  dispOBa, 
and  employed  plaintilC  to  sell  lus  Interest  for 
him.    Plaintiff  attempted  to  negotiato  a  sals 
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Co  defendant's  co-tenant,  bot  wai  unable  to  get 
anr  definite  price  or  termB  from  defendant.  Fi- 
nally, at  piaintitTH  suggestion,  tbe  co-tenant 
himself  saw  defendant  and  a  settlement  waa 
reached,  by  which  defendant  conveyed  the  larger 
part  of  the  premises  to  the  co-tenant,  but  re- 
tained a  smafl  tract  himself  for  his  own  beneBt, 
and  according  to  his  own  desires  and  precon- 
ceived plan.  SM,  that  the  deal  as  consummat- 
ed amounted  to  a  sale  within  the  meaning  of 
the  contract  witii  plaintiff  for  commisaionB. 

3.  Saub— QuiariONS  fob  Jubt. 

Whether  a  broker  waa  the  procuring  cause 
of  a  sale  finally  accomplished  by  the  vendor, 
who  emiiloyed  the  broker  to  sell  the  premises, 
held,  under  the  evidence,  a  question  tea  the  jury. 

[Bdl  Nota— For  cases  in  pointy  aee  toL  8, 
Cent  Dig.  Broken,  t  128.] 

4.  Apfkal— Review. 

▲  finding  of  the  Jury  on  a  question  of  fact, 
when  supported  b;  the  evidence,  cannot  be  dia- 
tarbed  on  appeal. 

6.  Real  Estate  Bbobibbs— Contract  —  Eti- 

DENCB. 

In  an  action  by  a  broker  tor  services  the 
complaint  was  on  a  qnantum  meruit  alleging 
the  performance  of  services  reaaonably  worth  a 
certain  sum.  The  evidence  showed  that  plain- 
tiff in  a  eonveraation  between  himself  and  de- 
fendant had  stated  that  his  commission  rate 
was  5  per  cent,  but  nothing  further  was  said, 
either  at  that  time  or  at  the  time  of  plalntifTs 
employment  by  defendant,  with  reference  to 
commisaions.  Commissions  in  g^eral  were 
shown  to  vary  from  3  to  S  per  cent,  depending 
upon  the  amount  involved  and  the  circumstan- 
ces. Held,  that  a  finding  that  there  was  no 
agreement  to  pay  plaintiff  a  6  per  cent  com- 
mlasion  was  proi>er. 
e.  Sahs— Value  or  Sebticbs. 

In  an  action  to  recover  the  reasonable 
value  of  a  broker's  services  in  negotiating  a 
sale  of  real  estate,  the  question  of  the  value  of 
the  services  was  one  of  fact  for  the  jury. 

Appeal  from  Circuit  Court,  Brown  County ; 
Samuel  D.  Hastings,  Judge. 

Action  by  Roland  T.  Burdon  agBlnst  James 
W.  Brlquelet  From  a  judgment  of  dlBmlssal, 
plalntlfl  appeals.  Reversed. 

The  complaint  In  this  action  charges  that 
on  the  15th  day  of  May,  1901,  and  thereafter, 
the  plaintiff,  at  the  special  Instance  and  re- 
quest of  the  defendant  performed  services  In 
the  sale  of  defendant's  farm  located  In 
Brovm  county.  Wis.,  which  services  were 
worth  $lfi9.15.  The  answer  Is  a  general  de- 
nial. The  case  was  tried  In  justice  court 
judgment  rendered  in  favor  of  plaintiff,  and 
appeal  taken  to  the  circuit  court  of  Brown 
county,  where  trial  was  had  before  the  court 
and  a  jury.  A  special  verdict  was  taken,  and 
the  jury  answered  tlie  questions  as  follows: 
"(1)  Did  tbe  defendant  employ  the  plaintiff 
to  sell  bis  undivided  Interest  in  the  farm  own- 
ed by  him  and  Mr.  Quatsoe  as  tenants  in  com- 
mon? Answer.  Yes.  (2)  If  yon  answer  the 
first  question  'Yes,*  then  answer  this:  Was 
the  plaintiff,  Burdon,  the  procuring  cause  of 
the  transaction  as  consummated  between 
Brlquelet  and  Quatsoe?  Answer.  Yes.  (3)  If 
yon  should  answer  the  first  question  'Yes,' 
then  answer  this:  Was  the  agreement  that 
Mr.  Burdon  should  have  five  per  cent  com- 
misslOD  on  tbe  purchase  price  of  tbe  prop- 
erty? Answa.  Na  (4)  If  yon  should  answer 


the  third  question  'No.*  then  answer  this. 
What  was  the  market  value  of  plalntUTa 
services?  Answer.  $79.70."  On  the  coming 
in  of  tbe  verdict  the  plaintiff  moved  that  tbe 
answer  "No"  to  the  third  question  be  strldcen 
out,  and  "Yes"  Inserted;  that  the  answer 
"$70.70"  to  the  fourth  question  be  stricken 
out  and  "f  159.15"  Inserted.  Defendant  made 
several  motions  to  the  effect  that  the  answer 
"Yes"  to  tbe  second  quratlon  be  stricken  out 
and  "No"  BUbstltoted ;  that  the  answer  to  tbe 
fourth  question  be  set  aside,  and  "six  cents" 
substituted;  and  for  judj^ent  dismissing 
the  complaint,  with  costs.  The  court  set 
aside  the  answer  "Yes"  to  the  second  ques- 
tion, and  substituted  "No,"  and  rendered 
judgment  against  plaintiff  dismissing  the 
complaint  with  costs,  from  which  this  appeal 
was  taken.  Error  la  assigned  because  the 
court  amended  the  rerdlct  as  requested  by 
defendant,  and  because  of  the  refusal  of  the 
court  to  amend  tbe  verdict  as  requested  by 
plalntlff.  and  for  dismissal  of  tbe  plalntifTs 
complaint 

Wigman,  Martin  ft  Martin,  Cor  appellant. 
SoL  P.  Huntington,  tor  reqHindait 

EERWIN,  J.  (after  stating  the  facts).  1. 
Error  Is  assigned  because  the  court  below 
found  contrary  to  tbe  aiuwer  of  the  jury  to 
tbe  second  question  of  the  special  verdict 
that  the  plaintiff  was  not  tbe  procuring  cause 
of  the  transaction  as  consummated  between 
tbe  defendant  and  bis  co-tenant,  Quatsoe,  and 
in  ordering  the  answer  "Yes"  stricken  out 
and  "No*'  substituted.  Defoidant  an|  Quat- 
soe were  the  owners  in  common  of  a  tract  of 
land  and  buildings  thereon  In  Brown  county. 
Wis.,  each  owning  an  undivided  one-half  In- 
terest therein.  The  land  consisted  of  66.GG 
acres,  extending  from  the  Fox  river  on  the 
west  to  Bast  river  on  tbe  east  and  was  cut 
into  two  partB  by  the  state  road,  leaving  38.66 
acres  on  the  east  and  30  acres  on  tbe  west 
side  of  said  state  road.  For  some  time  prior 
to  1901  defendant  bad  desired  to  dispose  of 
his  interest  In  this  land,  and  had  talked  with 
bis  co-tenant  Quatsoe,  with  a  view  of  divi- 
sion or  adjustment  of  the  matter,  but  noth- 
ing came  oat  of  the  conference.  Plaintiff  tea- 
tlfled  that  in  1901  he  was  employed  by  de- 
fendant to  make  a  sale  of  bla  interest  In  tbe 
property,  while  defoidant  testlfled  that  he 
employed  plaintiff  to  suggest  a  scheme  or 
plan  of  division.  The  jury  found  upon  this 
contention  in  favor  of  tbe  plaintiff,  and  by 
their  answer  to  the  first  question  of  the  spe- 
cial verdict  found  that  plaintiff  was  empl<^ed 
to  make  a  sale  of  defendant's  Interest  in  the 
property.  There  Is  ample  evidence  to  sup- 
port this  finding,  and  It  must  therefore,  upon 
well-established  principles,  be  regarded  as  a 
verity  in  this  case.  The  controlling  question, 
therefore,  Is  whether  there  was  sufficient  evi- 
dence to  sustain  the  answer  to  the  second 
question  of  the  fecial  vwdlct.  to  the  effect 
that  plalntlfl  was  the  procuring  cause  ot  the 


Digitized  by 


Google 


Wll.) 


BUSDON  T.  BRIQUEIiKT. 


85 


tninaction  u  consummated  between  defend- 
ant and  his  co-tenant  The  learned  circuit 
lodge  of  tbe  court  below  held  that  the  trans- 
action betwem  defendant  and  Quatsoe  did 
not  amoont  to  a  sale  wltUn  tbe  meaning  of 
tiie  emtract  between  plaintifC  and  defendant, 
and  tbttt  plaintiff  was  not  tbe  procuring 
cause  of  tbe  transaction  as  consummated, 
and  ordraed  tbe  answer  to  tbe  aecond  qaes- 
tlon,  «*TeB,"  stricken  out.  and  "No"  substl- 
tnted.  It  SLppetm  from  tbe  evidence  that 
sbortly  after  plaintiff  was  employed  he  saw 
Qnatsoe,  believing  him  to  be  the  person  most 
likely  to  purchase,  since  he  owned  an  undivid- 
ed Interest  in  the  land,  and  Informed  blm  that 
defendant's  interest  was  for  sale;  that  Qnat- 
soe said  be  would  bny.dlvlde.or  do  anything  to 
get  a  settlement,  and  would  give  more  than  any 
other  man  could  afford  to;  that  plaintiff  bad 
several  Interviews  wltb  Qoataoe  afterwards 
concerning  tbe  purchase  of  defendant's  Inter- 
est, and  reported  such  Interviews  to  defend- 
ant ;  that  he  at  one  time  got  a  proposition  of 
$3,000  from  Qnatsoe,  with  an  Intimation  that. 
If  necessary,  he  might  pay  more ;  that  plain- 
tiff asked  defendant  to  flx  a  price  on  bis  In- 
terest, but  defendant  declined  to  do  so.  say- 
ing that  he  could  not  set  any  price ;  that  be 
would  come  to  that  later,  and  requested 
plaintiff  to  continue  bis  negotiations  with 
Quatsoe,  and  see  what  be  could  do  and  report 
Plaintiff  continued  his  negotiations  with 
Quatsoe,  and  reported  from  time  to  time,  but 
defendant  n^ver  fixed  a  price,  and  plaintiff 
finally  advised  Quatsoe  to  see  defendant,  and 
told  blm  that  any  arrangement  he  made  with 
defendant  would  be  satisfactory  to  him. 

It  Is  quite  clear  from  tbe  testimony  that 
Quatsoe  desfared  to  purchase  defendant's  In- 
terest, and  It  is  equally.dear  that  defendant. 
In  tbe  sate  of  his  interest,  in  case  one  should 
be  made^  desired  to  reserve  a  portion  of  tbe 
property,  although,  as  Is  established  in  this 
case,  be  employed  plaintiff  to  sell  his  entire 
Intmst  There  Is  evidence  to  tbe  effect 
that,  as  a  result  of  Qnatsoe's  learning  from 
plaintiff  that  defendant's  interest  was  for 
sale,  Quatsoe  made  the  proposition  which 
was  finally  accepted.  Plaintiff  could  not 
make  a  price  because  defendant  gave  him 
none,  his  purpose  evidently  being  to  bold  off 
on  price  or  terms  of  sale  as  long  as  possible, 
with  a  view  of  gettliv  tbe  best  terms  be 
could  from  Qnatsoe^  It  also  appears  that 
Qnatsoe  did  not  know  that  defendant's  In- 
terest was  tor  sale  until  so  Informed  by 
plaintiff,  and  that  plaintiff  was  tbe  means 
of  bringing  defendant  and  Quatsoe  together 
undCT  negotiations  which  afterwards  result- 
ed In  the  consummation  of  the  transaction 
htTOlving  the  cUsposal  of  defendant's  Interest 
tai  the  property  In  question.  And,  where  no 
price  Is  fixed  by  the  seller,  but  the  broker, 
DDder  his  employment,  produces  a  purchaser 
wltb  whom  the  seller  deals  and  agrees  upon 
a  price,  tbe  broker  Is  entitled  to  bis  commis- 
sion. Stewart  v.  Mather,  32  Wis.  849;  Her- 
man T.  Martinean,  1  Wis.  161,  60  Am.  Dec. 


868;  Francis  r.  Eddy  (Minn.)  62  N.  W.  42. 
The  learned  circuit  ju^.  In  ordering  judg- 
mmt  tor  defendant,  held  that  the  services 
I>erformed  by  plaintiff  were  under  con- 
tract to  make  a  sale,  and  that  an  agreemoit 
to  make  a  sale  Is  not  an  employment  to  get 
a  co-tonant  to  agree  npon  partition,  and  that, 
since  all  services  performed  by  plaintiff  were 
in  endeavoring  to  bring  about  a  sale  of  de- 
fendant's interest,  and  the  deal  finally  con- 
summated being  a  partition,  and  not  a  sale, 
within  the  terms  and  meaning  of  plaintiff's 
employment,  as  found  by  the  Jury,  plaintiff 
was  not  the  procuring  cause,  and  hence  thei>e 
was  no  evidence  to  support  tbe  finding  of  tbe 
Jury.  We  are  unable  to  bring  ourselves  to 
the  condosion  of  the  learned  circuit  Judge 
In  this  regard.  From  a  careful  examination 
of  tbe  testimony  we  are  convinced  that  there 
is  ample  evidence  to  support  the  finding  of 
the  Jury  on  the  second  question.  It  is  ob- 
vious that  the  thing  sought  by  defendant 
was  the  disposal  of  his  interest  in  tbe  land 
In  question.  He  testified:  "I  wanted  to  get 
out  of  being  in  partnership,  that  Is  all.  I 
wanted  my  share.  •  •  •  l  was  trying  to 
save  all  the  land  I  could.  •  •  •  Mr.  Bur* 
don  was  ready  to  sell  my  property  entirely, 
and  I  objected  to  it  I  asked  for  a  divlstOD." 
It  Is  established  that  tbe  plaintiff  was  em- 
ployed to  make  a  sale,  and  defendant  wished 
to  save  all  tbe  land  be  could.  Defendant 
furtber  testified  that  he  knew  that  Quatsoe 
wanted  to  buy  his  Interest  so  It  is  very  clear 
that  the  reservation  of  a  part  by  defendant 
was  In  his  interest  and  a  favor  to  him,  which 
be  secured  In  closing  the  deal  with  Quatsoa 
Had  the  defendant  transferred  all  bis  In- 
terest to  Quatsoe  for  an  agreed  price,  there 
would  seem  to  be  no  doubt  but  that  plaintiff 
would  be  entitled  to  his  commission,  because 
the  procuring  cause  of  the  sale.  In  the  con- 
summation of  the  transaction  the  defendant 
sold  all  his  Interest  lu  the  36.66  acres  east 
of  the  state  road  to  Quatsoe.  together  with 
bis  Interest  In  the  buildings  on  the  west  side, 
and  divided  the  30  acres  on  tbe  west  side  of 
the  road  with  Quatsoe  under  an  agreement 
whereby  Quatsoe  conveyed  to  defendant  his 
lntn«st  In  the  east  16  acres  of  said  30-acre 
tract  and  defendant  conveyed  to  Quatsoe 
bis  Interest  In  the  west  15  acres  of  said  tract. 
This  disposition  was  more  satisfactory  to 
defendant  than  though  he  bad  sold  his  whole 
interest,  and  therefore  we  are  unable  to  see 
any  force  In  the  contention  that  such  divi- 
sion of  the  30-acre  tract  would  deprive  plain- 
tiff of  his  commission.  Delaplalne  v.  Turn- 
ley  et  al..  44  Wis.  81.  It  Is  quite  obvious 
that  tbe  deal  was  carried  out  In  the  best  In- 
terest of  defendant  and  In  the  way  be  de- 
sired, namely,  to  get  out  of  being  to  part- 
nership, and  at  the  same  time  save  a  por- 
tion of  the  land.  The  deal  as  consummated 
resulted  In  a  sale  by  defendant  of  all  hla  In- 
terest In  the  land  to  Qnatsoe.  except  1& 
acres  which  be  desired  to  retain.  Quatsoe 
conveying  bis  Interest  therein  to  defendant 
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In  lieu  of  defendant's  conveyance  to  Quatsoe 
of  hit  interest  In  tlie  weet  15  acres.  We 
tblulc  tbe  transaction  aa  carried  out,  In  riew 
of  all  the  clrcumstancea  tn*tfae  case,  amonut- 
ed  to  a  sale  of  defwdanf  a  Interest  In  the 
property  In  question  within  the  meaning  of 
the  contract  between  plaintiff  and  defendant. 
Delaplalne  et  aL  t.  Tnrnley  et  aL,  supra; 
Bell  T.  Siemens  ft  Halske  Elect  Co.,  101 
Wis.  820,  77  N.  W.  152;  Thornton  T.  Moody 
(Tex.  Civ.  App.)  24  a  W.  831.  It  Is  contend- 
ed that  the  transaction  as  finally  consum- 
mated was  brought  about  by  causes  not  at- 
tributable to  plaintiff.  It  is  perhaps  true, 
as  appears  from  tbe  evidence,  that  long  prior 
to  tbe  employment  of  plaintiff  defendant  bad 
approached  Quatsoe  on  the  subject  of  ad- 
justment of  their  Interests,  but  nothing  was 
accomplished  at  that  Ume,  and  It  does  not 
appear  that  the  negotiations  were  ever  re- 
newed, or  had  any  connection  with  tbe  trans- 
action aa  finally  consummated.  On  the  con- 
trary. It  seems  quite  clear  that  the  transac- 
tion as  carried  out  originated  In  the  services 
performed  by  plaintiff  under  Ills  employment 
to  make  a  sale  of  defendant's  Interest  In 
any  event  wc  think  there  is  ample  evidence 
to'  support  the  finding  of  the  Jury  that  plain- 
tiff was  the  procuring  cause,  and  that  the 
transaction  as  finally  carried  out  was  not 
dne  to  causes  other  than  the  efforts  of  tbe 
plaintiff.  It  was  for  tbe  Jury  to  say,  upon  all 
the  testimony,  whether  the  efforts  of  the 
plaintiff  were  the  efficient  producing  cause, 
and  their  finding  upon  the  question,  being 
supported  by  the  evidence,  cannot  be  dis- 
turbed. 

2.  It  Is  further  assigned  aa  error  that  the 
court  below  should  have  amended  tbe  answer 
to  the  third  question  of  the  special  verdict 
as  to  whether  or  not  plaintiff  should  have 
5  per  cent  commission  by  striking  out  "No" 
and  substituting  "Tes,"  and  that  the  answer 
to  the  fourth  question  as  to  market  value  of 
plalntiCTs  services  should  have  been  amend- 
ed by  striking  out  "$79.70"  and  inserting 
"$159.15."  These  errors  may  be  considered 
together.  It  is  claimed  on  behalf  of  plain- 
tiff that  the  testimony  is  uncontradicted  that 
ills  commission  was  to  be  5  per  cent  on  the 
value  of  the  property  sbld.  This  contention 
cannot  be  sustained.  It  is  true  that  some 
moBtlu  before  the  employment  of  plaintiff, 
in  a  conversation  had  between  him  and  de- 
fendant he  stated  that  bis  commission  for 
bandiing  real  estate  was  5  per  cent;  hot 
nothing  further  was  said  upon  tbe  subject 
at  tliat  time,  and  no  explanation  was  made 
wbeUier  it  was  S  per  cent  up  to  a  certain 
amount  and  less  above  that,  or  whether  con- 
ditions varied  the  percentage.  Afterwards, 
when  defendant  employed  plaintiff,  nothing 
was  said  with  reference  to  commission.  The 
testimony  tends  to  show  that  commission 
varied  from  3  to  5  per  cent,  depending  upon 
the  amount  involved  and  the  circumstances 
of  tbe  case.   Moreover,  the  complaint  does 


not  allege  that  plaintiff  was  t6  hiivft  6  per 
cent  commission,  but  is  on  quantum  meruit 
alleging  the  performance  of  the  services, 
and  that  they  were  reasonably  worth  $150.16. 
In  the  face  of  the  evidence  and  aUegatlons 
of  tbe  complaint  it  cannot  be  said  there  was 
any  agreement  tliat  plaintiff  was  to  have  5 
per  cent  commission.  Therefore  tbe  answer 
to  the  third  question  cannot  be  disturbed. 
The  answer  to  the  fourth  question  places  tbe 
market  value  of  plaintiff's  services  at  $70.70. 
In  view  of  the  fact  that  there  was  no  agree- 
ment  that  he  was  to  have  6  per  cent,  or 
any  particular  percentage,  and  that  the  suit 
Is  brought  to  recover  what  the  services  were 
reasonably  worth,  tbe  question  of  the  value 
of  ptalnUlTs  services,  upon  all  the  evidence, 
was  a  question  of  fact  for  the  Jury;  and  un- 
less we  can  see  that  the  finding  upon  this 
question  Is  against  the  clear  prepoudn^nce 
of  the  testimony,  we  cannot  disturb  It  True, 
there  Is  testimony  that  on  sales  below  $3,000 
6  per  cent  is  the  usual  charge  and  on  sales 
above  $3,000  3  per  cent;  and  in  estimating 
plaintiff's  commission  in  tbe  case  at  bar  at 
8  per  cent  upon  the  value  of  the  property 
sold  it  would  amount  to  something  more  than 
$70.70;  but  it  cannot  be  said,  upon  all  the 
evidence,  that  $70.70  Is  not  reasonable  com- 
pensation for  tbe  services  performed  by 
plaintiff.  All  the  evidence  was  before  the 
Jury  with  reference  to  the  value  of  plaln- 
tifTs  services,  and  they  found  the  value 
$79.70.  We  cannot  see  that  this  finding  Is 
not  supported  by  the  evidence.  It  follows, 
therefore,  from  what  has  been  said,  that  the 
Judgment  of  tbe  court  bdow  must  be  re- 
versed. 

Judgment  reversed,  and  the  cause  remand- 
ed, with  InstrnctlonB  to  the  court  below  to 
render  Judgment  In  accnndance  with  the  va>- 
dlct 


In  te  SHINSKI. 
(Supmne  Oourt  of  Wisconsin.  June  23,  1905.) 

1.  Habeas  CoBPtta— Scopi— Ibbequubitiks 
—Review. 

Where  petitioner'fl  eonnael  waived  petftiMi- 
er's  presence  in  court  during  the  impaneling  and 
swearing  of  a  Jury  to  try  him,  accepted  the  jury 
aa  impaneled  and  sworn,  proceeded  with  the 
trial,  and  during  Its  progress  tn  petitioner's 
presence  requested  the  court  to  excuse  one  of 
tbe  jurors  on  account  of  illness  of  his  brother, 
and  the  trial  thereafter  proceeded  with  11  ju- 
rors by  consent  of  all  the  parties,  such  Irregu- 
larities did  not  aatboriae  petitioner's  discharge 
after  conviction  on  habeas  corpus. 

2.  Sams. 

A  municipal  court  having  had  Jarlsdiction 
to  try  petitioner  for  assault  with  intent  to  do 
great  bodily  harm  and  to  pronounce  the  Judg- 
ment and  sentence  imposed,  if  error  was  com- 
mitted it  was  error  within  the  court's  jnriadic- 
tiou,  wliich  could  not  be  reviewed  on  l)abeaa 
corpus. 

Habeas  corpus  on  relation  of  John  Shlnskl. 
Demurrer  to  return  ovwruled.  Petitioner 
remanded. 
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The  petitioner,  Jobn  BMnifltt,  aiks  to  be  dto- 
cbarged  upon  habeai  corpus  from  Imprison- 
ment  In  the  boow  of  correctkm  In  BOtwaiikeB 
cocmty,  on  tbe  ground  that  tale  ImprlsomaKit 
Is  UlegaL  A  writ  at  babSM  cwpns  was  al- 
lowed b7  this  oonrt  on  aivUcatiOD  of  petS- 
tkMMr  tm  tbe  Mb  day  of  April,  ntnmable  be- 
fore  tibia  court  on  the  2d  day  of  May,  IMS. 
Rrtnm  waa  made  to  aald  writ  bf  Wm.  H. 
Momsen,  lupector  of  the  honae  of  correction, 
abowlng  proceedlnss  had  In  mnnldpal  court 
by  reason  ot  which  the  nspondant  has  the 
eostody  of  tile  petitioner. 

Curtis  &  Mode,  for  petitioner.  L.  M.  Stnr- 
devant,  Atty.  Gen.,  and  F.  B.  HcGoTem, 
Dist  Atty.  (Walter  D.  Gorrigan  and  Ouy  D. 
Goff,  of  counsel),  for  respondent 

KBRWIN,  J.  (after  sUtlng  the  facts).  It 
appears  from  the  record  upon  this  hearing 
that  tbe  petitioner  was  arrested,  tried,  and 
convicted  In  tbe  municipal  court  of  Milwau- 
kee coantjr  won  a  diarge  of  assault  with  In- 
tott  to  do  great  bodily  hann,  and  vpon  such 
coDTlctlfHi  was  on  the  31st  day  of  December, 
190^  sentenced  to  oondnement  at  hard  labor 
in  tbe  house  of  correction  of  Milwaukee  coun- 
ty for  the  term  of  one  year  and  ^  months. 
Attached  to  the  petition  for  a  writ  of  habeas 
corpus,  and  as  part  of  the  record  before  us, 
are  oertifled  copies  of  the  information  char- 
ging  petitioner  with  the  crime  of  assault  with 
tntoit  to  do  great  bodily  harm,  record  of  the 
municipal  court  of  the  trial  had  thereon,  and 
certificate  of  conviction  and  sent^ce.  The 
alleged  defects  in  the  trial  and  proceedings 
resulting  in  conviction  and  sentence,  upon 
which  petltltmer  r^les  for  his  discharge,  are 
that  tbe  petitioner  was  tried  before  the  mu- 
nicipal court  of  Milwaukee  coun^,  together 
with  one  Louis  Shlnskl,  upon  information  for 
assanlt  with  intent  to  do  great  bodily  barm, 
and  that  the  Jury  beCwe  whom  petltl<mer 
was  tried  was  drawn.  Impaneled,  and  sworn 
,  while  ndtbsr  petitioner  nor  said  Louis  Shlns- 
kl was  In  court,  and  that  while  the  trial  was 
in  progren,  and  before  a  verdict  had  been 
returned,  the  court  excused  one  of  tbe  Jurors 
from  further  servifs^  leaving  only  11  Jurors 
before  whom  petitioner  was  tried  upon  said 
charge,  and  that  the  verdict  of  guilty  upon 
tbe  <diarge  was  rendered  by  11  Jurors  instead 
of  12.  It  appears  from  the  record  that  conn- 
sd  assigned  by  the  court  to  defend  petitioner 
specifically  wslved  tbe  presence  of  petitioner 
in  oonrt  during  tbe  Impaneling  and  awearlng 
of  the  Jnry,  and  that  thereafter  and  on  De- 
canb«  13, 1904,  petitioner  and  his  said  coun- 
sd  appeared  In  court  and  accepted  the  Jury 
as  Impaneled  and  sworn,  and  proceeded  with 
the  trial;  that  on  the  15th  day  of  Dec^bw, 
1904,  and  during  the  progress  of  the  trial, 
and  at  request  of  petltl<mar'B  counsel  and  In 
tbe  presence  of  petitioner,  tbe  court  excused 
one  c£  tbe  Jnxoni      account  of  the  illness 


of  his  broflier,  and  the  trial,  by  oonsoif  of  all 
parties,  proceeded  with  11  Jorors. 

Whetiwr  any  error  was  committed  by  tbe 
trial  court  as  dalmed  by  petitl<mer  here  Is 
not  before  us,  and  cannot  be  reviewed  In  this 
proceeding.  Thea%  la  no  question  but  that 
Ibe  municipal  court  obtained  Jurisdiction  of 
the  powm  of  the  petitioner  upon  the  charge 
made  against  him.  He  was  brought  before 
the  court  on  InfOTmatlon  charging  blm  with 
tbe  offense,  to  whldi  be  pleaded  not  guilty. 
The  court  bad  Jurisdiction  to  try  him  upon 
the  diarge  made  and  proceed  to  judgment, 
and  authority  to  sentence  the  accused  to 
punishment  by  confinonoit  at  bard  labor  In 
the  bouse  of  correction  of  Milwaukee  coun- 
ty, and,  if  tbe  court  committed  error,  it  waa 
error  within  its  jurlsdlctitHi,  and  such  error 
cannot  be  reviewed  upon  habeas  corpus.  As 
said  in  Btato  ex  rel.  Wdcb  v.  Sloan,  6Q  Wis. 
OSl,  27  N.  W.  618:  "It  Is  only  when  tbe 
court  pronounces  a  Judgment  in  a  criminal 
case  which  la  not  authorised  by  law  under 
any  circumstances  In  tbe  partlcnlar  case 
made  by  tbe  pleadings,  whethor  tbe  trial  has 
proceeded  regularly  or  otherwise,  that  sucb 
Judgment  can  be  said  to  be  void,  so  as  to 
Justify  tbe  discbarge  of  the  defendant  held 
in  custody  by  sucb  Judgment"  It  Is  elenen- 
tary  that  a  writ  of  babeas  corpus  cannot  be 
made  to  perform  the  functtms  (tf  a  writ  of 
error,  and  tbat,  upon  habeas  corpus,  onty 
questions  of  Jurisdiction  of  the  court  or  of- 
ficer to  Issue  the  process  upon  which  the 
prisoner  la  held  in  custody  can  be  consld- 
ered.  Such  writ  "does  not  reach  beyond  the 
commitment  to  the  proceedings  leading  np 
thereto,  where  the  person  in  custody  is  de- 
tained by  virtue  of  the  final  Judgment  or  or- 
der of  a  court  having  Jurisdiction  of  the  sub- 
ject-matter and  the  person."  Stete  ex  rel. 
Dumer  v.  Huegln,  110  Wis.  191.  85  N.  W. 
1046,  62  L.  R.  A.  700;  section  S408.  Rev.  St 
1898.  But  It  Is  unnecessary  to  pursue  the 
matter  further,  since  tbls  court  has  so  often 
passed  upon  the  question,  and  has  uniformly 
held  that  unless  there  is  such  a  want  of 
Jurisdiction  In  tbe  court  as  to  render  the 
Judgment  void,  the  petitioner  cannot  be  re- 
lieved on  babeas  corpus,  but  resort  must  be 
had  to  a  writ  of  error.  In  re  Frouch,  81  Wis. 
597,  61  N.  W.  960;  In  re  Eldred.  46  Wis.  680, 
1  N.  W.  175;  In  re  Mllbum.  59  Wla  24,  17 
N.  W.  965;  In  re  Orabam,  74  Wis.  450,  43 
N.  W.  148.  17  Am.  St  Rep,  174;  In  re  Plku- 
llb,  81  Wis.  158,  61  N.  W.  261;  In  re  Schus- 
ter. 82  Wis.  610.  62  N.  W.  757;  In  re  Eckart 
86  Wis.  681,  56  N.  W.  875;  State  ex  rel.  Dunn 
V.  Noyes,  87  Wis.  840,  68  N.  W.  886.  27  L.  R. 
A  776,  41  Am.  St  Rep.  45;  In  re  Rosenberg, 
90  Wis.  581,  63  N.  W.  1065.  64  N.  W.  299: 
In  re  Roszcynlalla,  99  Wis.  536,  75  N.  W.  167. 

The  demurrer  to  the  return  Is  overruled 
and  the  petitioner.  John  Sblnskt  is  hereby 
remanded  to  the  custody  of  the  keeper  of  the 
house  of  correction  for  Milwaukee  county. 
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PECOB  T.  CITT  OF  OCONTO  «t  sL 
<Snprema  Goart  of  Wisconsin.  JTnne  28, 190S.) 

1.  Municipal   Cobporations  —  Defeotiti 
Sidewalk— Notice— SumciENCT. 

Where  a  sidewalk  consisted  of  four  lonfltn- 
dinal  12-inch  planks,  and  at  a  certain  place 
the  Inner  one  bad  disappeared,  and  there  was  a 
hole  which  reached  ths  edge  between  the  ouuer 
and  the  next  plank,  and  a  notice  of  an  Injury 
received  by  a  pedestrian  who  stepped  Into  the 
hole  described  the  hole  as  6  or  7  feet  from  the 
lot  line,  which  was  correct,  and  as  about  26  by 
14  inches,  and  in  the  outside  edge  of  the  side- 
walk, and  it  was  the  only  bole  in  the  neigbbo> 
hood,  the  description  of  such  hole  was  not  In- 
Bofficient. 

2.  Sake— CONTBIBUTOBT  NEaLIOBNOE. 

It  1b  not  negligence  in  law  for  a  pedestrian 

fiasslng  along  a  sidewalk  composed  of  three 
ongitudinal  planks  to  step  onto  either  of  the 
outside  ones. 
S.  Saub. 

It  is  not  neglig«iee  In  law  fM  a  pedestrian 

to  intentionally  step  <m  a  b<M&rd  covering  a  bole 
In  a  sidewslk  with  no  knowledge  either  that 
there  was  a  bole  there  or  that  the  board  was  so 
thin  as  to  present  danger  of  giving  way. 

Appeal  from  Clrcnlt  Coart,  Oocmto  Cowtj ; 
Samuel  D.  Hasttnga,  Judge. 

Action  by  Macey  Pecor  agalnsA  the  city  of 
OcOTito  and  others.  From  b  ]ndgm«it  In  fa- 
Tor  of  plaintur,  defendant  dty  appeals.  Af- 
firmed. 

Action  for  persmal  Injuries  suffered  by 
plaintiff  In  stepping  Into  a  hole  broken  out 
of  a  sidewalk  which  had  been  covered  by  a 
thin  board  Insufficient  to  support  plaintifTfl 
weight  The  sidewalk  consisted  of  four  lon- 
gitudinal 12-lnch  planks,  of  which  the  one 
nearest  the  fence  bad  disappeared  at  the  par- 
ticular place  in  guestlon,  leaving  only  three. 
The  notice  described  the  bole  as  26  Inches 
long  by  14  inchea  wide  at  the  exact  place 
where  the  accident  occurred,  but  In  "the  out- 
side edge  of  said  sidewalk."  The  testimony 
was  conflicting  as  to  whether  it  was  in  the 
outidde  plank  toward  the  street,  or  In  the  one 
next  to  it  AH  agreed  that  it  reached  the 
edge  between  the  two  planks.  The  Jury 
found  It  to  have  been  in  the  Inner  or  middle 
plank.  They  also  found  the  various  other 
elements  of  responsibility  on  the  part  of  the 
city,  and  that  the  plaintlfl  was  not  guil^  of 
any  want  of  ordinary  care.  Defendant  mov- 
ed to  set  aside  the  finding  as  to  the  location 
of  the  hole,  to  substitute  answer  locating  it 
in  the  outside  plank,  and  to  reverse  the  an- 
swer as  to  coutrlbntory  negligence;  both  of 
wblcb  motions  were  denied,  and  Judgment 
entered  on  v^dict,  from  which  defendant  ap- 
peals. 

D.  G.  Clflsson,  for  appellant  Francis  X. 
Morrow  and  Pierre  Martinean  (V.  J.  O'KelU- 
her,  of  counsel),  for  respondoit 

DODGE,  J.  (after  stating  the  facts).  We 
can  discover  nothing  of  prejudice  or  error  in 
eltbw  the  answer  of  the  Jury  with  reference 
to  the  location  of  the  bole  In  the  sidewalk,  or 
In  the  refusal  of  the  court  to  change  It  The 


location  of  the  hole  was  correctly  described 
In  the  notice  as  6  or  7  feet  from  the  lot  lln^, 
and  the  city  officers  were  notified  that  It  was 
about  28  by  14  Inches,  which  informed  them 
tiiat  some  part  of  It  must  be  In  the  second 
plank  trom  the  outside;  and  the  evidence  1b 
entirely  undisputed  that  there  was  but  one 
hole  In  that  neighborhood,  and  that  the  dty 
offlc»s  found  and  Inspected  it  after  the  no- 
tice was  served.  Clearly,  the  description  of 
such  a  hole  as  In  the  outer  edge  ot  tiie  side- 
walk neithCT  could  not  did  In  any  wise  mis- 
lead. 

We  cannot  bring  ourselves  to  appellants 
view  that  It  Is  negligence  in  law  for  a  person 
passing  along  a  sidewalk  composed  of  three 
longitudinal  planks  to  step  onto  dther  of  the 
outside  ones.  Presumptively  the  whole  width 
of  the  sidewalk  is  safe,  and  we  do  not  think 
it  mattor  of  common  knowledge  that  the  or- 
dinarily careful  person  always  confines  him- 
self or  herself  to  the  exact  center  of  the  side- 
walk. Neither  can  we  say  that  it  would  have 
been  negllg«[ice  In  law  if  the  plaintiff  inten- 
tionally stepped  upon  the  board  covering  this, 
hole  with  no  knowledge  either  that  there  was 
a  hole  thereby  concealed  or  that  the  board 
was  so  thin  as  to  present  danger  of  giving 
way  under  her  weight  If  tbe  danger  was  not 
obvious,  and  ^e  had  no  knowledge  of  It  in 
fact  tt  cannot  be  said  as  a  matter  of  law 
that  she  was  gnilty  of  ne^lgence  In  coming 
in  contact  with  It 

These  are  tbe  only  two  errors  assigned,  and 
in  them  we  find  nothing  of  merit 

Judgment  affirmed. 


VAGTS  T.  UTMAN. 
(Supreme  Court  of  Wisconsin,   Jnne  28,  19(KS.> 

1.  Replevin  —  Eviuence  —  BrATmniin  of 

Thibd  PEBsona— Heabsat. 

In  replevin  to  recover  possession  of  a  horse 
which  defendant  obtained  from  V.,  statements 
made  by  V.  as  to  the  horse  being  his,  etc.,  In 
plaintiff's  absence,  were  hearsay,  and  Inadmis- 
sible to  prove  title  in  V.  to  disfeat  plaintiff's 
claim  of  ownership. 

[Ed.  Note. — For  cases  In  point  see  vol.  20, 
Cent.  Dig.  Evidence,  SS  1176,  in«.] 

2.  Same— Res  Gkbtm. 

Where,  In  replevin  to  recover  a  horse,  It 
appeared  that  at  the  time  defendant  received 
the  horse  from  T.  be  gave  V.  an  order  on  B. 
for  a  mare  which  had  been  given  to  defendant 
to  be  sold  and  the  proceeds  used  In  payment  for 
the  horse,  statements  made  by  V.  to  B.  at  the 
time  be  presented  the  order  and  recdved  the- 
mare  were  Incompetent  as  res  gestse. 

3.  Tbial— Objections  to  Evidence. 

A  statement,  "I  object"  by  defendant's 
counsel,  after  a  witness  as  to  the  value  of  a 
borse  in  controversy  bad  stated  that  she  did 
not  know  which  was  the  right  value,  $175  or 
$200,  was  insufiScient  to  present  the  question 
of  toe  witness'  competency  to  testify  to  the- 
value  of  the  horse  for  review. 

4.  Opinion  Evidence— Value. 

In  replevin  to  recover  a  horse,  evidence  that 
plaintiff  was  a  woman  accustomed  to  do  busi- 
ness, to  carry  on  a  farm,  that  she  acted  for 
herself  in  buying  and  selling  horses,  claimed 


Digitized  by 


Wla.) 


yAQTS  T.  UTMAN. 


89 


to  be  the  owner  of  the  one  In  qneition,  »nd 
•ffreed  on  the  value  thereof  with  defendant  at 
the  time  she  purchased  it,  nfBcientl;  eatabliahed 
her  competency  to  testify  to  its  value. 
9.  WiTifis»— Impeach  MBirr. 

Where,  In  an  action  to  recover  a  horse,  At- 
fendant  had  testified  that  he  had  not  employ- 
ed an  officer  to  go  with  blm  at  the  time  he  ob- 
tained the  horse,  in  respect  to  a  mortgafe- there- 
on, it  waa  not  error  for  the  conrt  t»  permit  the 
officer  to  testify  that  at  the  tiot  he  went  with 
defendant  he  had  a  mortgage  on  a  mare  he- 
loDgins  to  plaintiff,  and  that  defendant  gave 
him  another  <Hie  on  the  road,  and  that  they  were 
niing  (or  the  horse,  to  impeach  defendant  and 
shew  thKt  ha  reguded  plaintiff  aa  the  owntr  of 
the  horse. 

Appeal  from  Circuit  Court,  Barron  Ooon- 
tr;  A.  J.  Vlnje.  JDdge. 

AeUon  by  Rebecca  Tagts  against  B,  W. 
Utman.  Fran  a  Judgment  for  plaintiff,  de- 
fendant appeals.  AfBrmedL 

Action  to  recover  possession  of  a  horse. 
The  claim  of  the  plaintltt  was  that  she  pur- 
chased the  animal  of  the  defendant,  and 
owned  and  possessed  the  same  at  the  time 
be  regained  possession  thereof  by  the  un- 
anthorixed  action  of  her  son  John.  The 
claim  of  the  defendant  was  that  he  sold 
the  horse  to  plaintUTs  sons,  John  and  George; 
that  they  owned  and  possessed  the  same 
when,  by  agreement,  they  returned  the  ani- 
mal to  him;  that  when  he  sold  the  horse  It 
was  upon  condition  that  the  purchasers 
should  sign  a  note  on  account  thereof,  which 
they  subsequently  refused  to  do,  whereupon 
be  reclaimed  the  animal,  and  John  Vagta, 
acting  In  the  matter  on  the  part  of  the  pur- 
chaser*, submitted  thereta  The  verdict  and 
Judgment  was  in  plalntlfTs  favor,  and  the 
defendant  appealed. 

O.  W.  Meadows,  for  appellant  W.  N. 
Vnller,  tor  reepondent 

MARBHALI4  J.  (after  stating  the  facts). 
The  errors  asslipied  relate  to  niUnga  on  erl- 
dence,  which  will  hereafter  be  referred  to 
in  detaU. 

It  was  ondlspnted  that  appellant  sold  tbe 
horse  and  subsequenHy  regained  poBBession 
thereof  through  John  Vagts,  who  assumed 
antliOTit7  to  act  In  tbe  matter.  He  and  bis 
brotber  George  were  In  Immediate  control 
of  tbe  animal,  whether  as  owners  or  agents 
ttor  respondent  was  a  matter  In  cfmtroTersy 
opm  tbe  trial.  Frank  Utman  waa  present 
when  appeUant  r^alned  possesion  of  the 
horse  and  heard  tbe  conTmatlon  which 
then  occnrred.  As  a  witness  for  appelant 
he  was  aaiked  to  state  what  be  then  heard 
said,  and  whether  John  Ti^rts  made  any 
statements  as  to  tbe  borse  being  Us,  and 
the  qneetlons  were  mled  ont  It  Is  not 
claimed  that  tbe  purpose  of  tbe  qnestlcms 
was  to  make  prottf  of  any  statements  of 
John  Vagts  as  agent  fbr  respondent  mider 
drcnmstances  making  the  same  Mndlng  op- 
en her  or  to  Impeach  him.  Tbe  suggestion 
Is  tbat  It  was  competent  for  appellant  to 
defeat  respondent's  claim  of  ownership  by 


proTlng  title  In  a  tblrd  person  and  comect- 
Ing  appellant's  possession  tbwewttb.  Tme. 
snob  a  defense  was  pn^er,  but  tbe  rule  In 
that  regard  does  not  permit  the  tblrd  per> 
sm'B  title  to  be  establhihed  by  Us  own 
unsworn  dedaratlons.  Tbe  questlois  called 
for  mere  beanay  erldmce  and  were  pnverly 
excluded. 

At  tbe  time  appelant  rained  control  of 
tbe  borse  be  bad  possession  of  a  mare, 
wbldi  bad  been  turned  over  to  bim  for  the 
pnrpose,  in  part  at  least,  to  be  sold  and  tbe 
proceeds  used  in  payment  of  tbe  debt  due 
blm  for  tbe  hone.  He  bad  thwetofore  pla- 
ced tbe  mare  In  tbe  custody  of  one  Blsbop. 
When  be  got  tbe  borse  be  gave  John  Vagts 
an  («da  on  Blsbop  for  tbe  mare.  Vagts 
presented  tbe  order  to  Blsbop  and  It  was 
iKmwcd,  at  wbldi  time  tbe  two  bad  some 
oonrersatlMi,  as  appellant  claimed,  about 
John's  relations  with  appellant  as  regards 
the  animal  In  question.  In  respect  to  that 
this  question  was  propounded  to  Blsbop  as 
a  witness  for  appellant:  "What  statement 
did  John  Vagta  make  In  regard  to  his  ac- 
counts or  Mr.  Utman,  at  that  time?"  It 
does  not  dellnltely  appear  from  tbe  language 
used  that  the  question  called  fttr  anytblng, 
which  In  any  event  bore  on  tbe  eontroveray 
in  suit.  Assuming  tbat  the  purpose  was  to 
obtain  evidence  of  statements  by  Vagts 
tending  to  show  tbat  he  was  the  owner  of 
tbe  subject  of  dispute,  the  interrogatory 
was  Improper,  because  It  called  for  mere 
hearsay  evidence.  It  Is  suggested  tbat 
statonents  by  Vagts  at  that  time  were 
competent  evidence  to  prove  tbat  be  was 
the  owner  of  the  borse  under  the  rule  tbat 
when  the  nature  of  one's  possession  of  prop- 
erty Is  material  to  be  established  In  a  Judl* 
dal  proceeding,  what  be  In  good  faith  said 
in  respect  thereto  characterizing  the  nature 
of  such  possession  Is  competent  evidence  as 
a  part  of  tbe  res  gestae.  That  of  course, 
could  not  apply  to  the  conversation  with 
Bishop,  for  the  horse  In  suit  bad  already 
been  parted  with,  or  at  least  Vagts  was  en- 
gaged in  tbe  transaction  of  parting  with  it. 
Lampe  r.  Kennedy,  60  Wis.  110,  18  N.  W. 
730.  The  rule,  In  any  event,  only  applies 
where  the  circumstances  are  such  that  the 
declarations  can  reasonably  be  regarded  as 
Involved  In  and  a  part  of,  so  to  speak,  tbe 
act  of  possession  Itself — when  it  Is  In  fact 
a  part  of  tbe  res  gestse;  and  when  they  are 
made  under  such  clrcumstancea  as  to  fairly 
tend  to  establish  tbe  right  of  some  matter 
in  controversy.  Tbey  must  be  made  in  good 
faith  and  tbey  must  really  characterize  the 
nature  of  tbe  act  which  Is  tbe  matter  in 
dispute.  The  rule  la  stated  In  the  note  to 
section  108,  vol.  1,  Oreenleaf  on  Evidence, 
thus:  "The  declarations  must  have  been 
made  at  the  time  of  tbe  act  done,  which 
tbey  are  supposed  to  characterize;  and  have 
been  well  calculated  to  unfold  the  nature  and 
quality  of  tbe  facts  they  were  Intended  to 
explain*  and  so  to  harmonize  with  them  as 


Digitized  by 


90 


101  NOHTU  WSSTIDBM  SBPOBTBB. 


(Wis. 


obviously  to  comrtftute  one  transaction."  Ob- 
viously, under  that  doctrine  statements  made 
by  Jotin  Vagts  when  the  horse  was  deliv- 
ered to  the  appellant  did  not  tend  to  estab- 
lish the  nature  of  hla  possession  as  an  evi- 
dentiary fact,  or  bear  reasonably  upon 
whether  the  sale  of  the  horse  was  made  to 
respondent  or  to  her  son.  Under  the  cir- 
cumstances, tnm  any  standpoint  the  pro- 
posed evidence  can  be  viewed.  It  was  the 
merest  hearsay  and  properly  excluded. 

Complaint  Is  made  because  evidence  of 
the  respondent  vras  admitted  as  to  the  value 
of  the  horse,  she  not  having  shown  herself 
competent  to  testify  on  the  subject,  but 
rather  shown  incompetency  by  stating  that 
she  did  not  know  whether  the  horse  was 
worth  $175.00  or  f200.00.  The  witness  said: 
"This  borse  was  worth  $200  to  $176,  as  near 
as  possible.  X  don't  know  which  would  be 
right.  Z  should  pay  $176  for  the  horse." 
We  fall  to  find  that  the  competency  of  the 
witness  on  the  subject  of  value  was  raised 
by  any  proper  objection.  The  witness,  to 
the  question  as  to  what  was  the  right  value, 
$200  or  $176,  said:  "I  don't  know."  After 
the  answer  was  given  counsel  for  appellant 
said,  "I  object,"  and  the  court  said,  "The 
objection  Is  overruled."  If  we  were  to  re- 
gard the  objection  as  a  motion  to  strike  out 
the  answer  and  the  overruling  of  the  objec- 
tion as  a  denial  thereof  and  the  denial  error, 
It  could  not  be  regarded  as  harmful,  but 
radier  as  beneficial  to  appellant.  There  was 
no  objection  to  any  other  question  pro- 
pounded to  the  wltn«n  on  the  subject  of 
value.  Her  evidence  that  the  horse  was 
worth  $200  to  $176,  as  near  aa  posdble,  and 
that  she  would  pay  $175  for  It  stands  un- 
challenged, and  in  that  situation  waa  proper 
to  go  to  the  Jury  for  what  It  was  worth. 
It  fairly  indicated  her  judgment  of  the  value, 
and  the  evidence  that  she  was  a  woman  ac- 
customed to  do  business,  to  carry  the  re- 
spoDslbilitleB  of  a  farm,  to  act  for  herself 
In  buying  and  selling  horses,  and  that  she 
claimed  to  be  the  owner  of  the  one  In  ques- 
tl<m  and  agreed  upon  the  value  thereof  with 
appellant  at  the  time  she  purchased  the 
same,  sufficiently  established  her  compe- 
tency. 

There  was  evidence  to  the  effect  that  ap- 
pellant sold  and  delivered  the  horse  to  re- 
spondent In  consideration  of  her  assuming 
a  debt  thereon  of  $200,  paying  $20  In  cash 
and  agreeing  to  pay  $30  additional  in  thtr^ 
days;  that  she  at  that  time  owned  the  mare 
heretofore  mentioned,  subject  to  a  $60  mort- 
gage thereon  to  one  Peterson;  that  after 
the  maturity  of  the  promise  to  pay  the  $30, 
appellant  visited  her  for  the  purpose  of  col- 
lecting the  same,  and  also  doing  some  busi- 
ness respecting  the  mortgage  on  the  mare, 
which  mortgage  was  In  the  possession  of 
John  Doar,  an  officer,  for  enforcement;  that 
Doer  accompanied  appellant  at  the  tatter's 
request,  and  that  when  they  set  out  on  the 
Journey  a]K>elUuit  had  In  his  posaesalon  the 


mortgage  on  the  horse  and  asked  the  officer 
to  go  with  him  as  a  matter  of  business. 
C!omplalnt  Is  made  because  Doar,  when  on 
the  stand  as  a  witness  for  respondwt,  was 
permitted  to  answ^  a  question  aa  regarda 
what  occurred  between  him  and  appellant 
during  the  course  of  the  Journey;  and  also 
a  question  as  to  what  he  was  employed  by 
appellant  to  do.  The  first  question  was,  In 
the  main,  this:  Did  you  have  two  mortgages 
when  you  went  out  there?  To  which  wit- 
ness replied:  "I  had  one  Mr.  Peterson  gave 
me,  and  X  had  another  one  tiiat  Mr.  Utman 
gave  me  on  the  road  going  out  there."  The 
second  question  related  to  the  answer  and 
was  this:  *T)ld  Utman  get  you  to  go  ont 
on  the  Peterson  mortgage,  or  the  one  he 
gave  youf*  The  purpose  of  the  quesUona 
evidently  was  to  show  that  appelant  r^ard- 
ed  respondent  as  the  owner  of  the  horse,  and 
to  Impeach  his  evidence  as  regards  whether 
be  employed  Mr.  Doar  to  aid  him  In  respect 
to  the  chattel  mortgage  on  the  animal  as 
against  her.  He  had  tesUfled,  In  effect,  that 
be  did  not  employ  Mr.  Doar  to  go  with  him 
In  respect  to  that  mortgage.  The  business 
which  he  actually  did  on  the  trip  was  con- 
ducted with  the  respondent  So  far  as  It 
related  to  the  horse  it  strongly  indicated 
that  be  regarded  her  as  owner.  The  evi- 
dence complained  of  seems  to  have  been 
legitimate  In  that  It  tended  to  Impeach  ap- 
pellant and  In  connection  with  other  evi- 
dence, not  necessary  to  be  detailed,  to  show 
that  he  recognized  respondent  as  the  owner 
of  the  borse. 

We  are  unable  to  find  any  merit  in  the  ap- 
peal. 

The  Judgment  Is  affirmed. 


8CHUTZ  V.  STATE. 
(Supreme  Oourt  of  Wisconsin.  June  28,  1905.) 

1.  Cbiicihal  L&w— Bbibibt— QvEsnoN  iob 

JUBT. 

On  a  prosecuticm  against  a  public  officer 
for  accepting  a  promise  to  pay  him  money  un- 
der an  agreement  that  he  should  influence  the 
letting  of  a  public  contract,  held  that  tlis  quae- 
tioD  of  guilt  waa  one  for  the  jury. 

2.  Sahk— Eleuents  or  OmttsK. 

Rev.  St.  1898,  I  4475,  In  relation  to  brib- 
ery, and  making  it  an  offense  to  receive  any 
pecuniary  or  other  personal  advantage,  present 
or  prospective,  inclodea  the  taking  of  a  prom- 
ise to  pay  money  in  the  future. 

[Bd.  Note.— For  cases  hi  point,  see  voL  8, 
Osnt  Dig.  Bribery,  |  2.] 

8.  SAHB— EVIDENCB-^BCUBATIOIVa    OW  CO- 

CONSPIBATOBS. 

Statements  of  a  confederate  or  a  co-con- 
spirator  accompanying  acts  in  furtherance  of 
the  conspiracy  are  admissible  as  against  all 
other  parties  to  the  conspiracy. 

[Ed.  Note. — For  cases  In  point,  see  voL  14. 
C9ent.  Dig.  Oimlnal  Law,  S§  S^-lOOl.] 

4.  Same  —  Pbeliminaet  Evidence  of  Con- 

SFIBACT. 

The  court's  rulinjK  aa  to  the  showing  of  a 
oon^lracy  prima  facie  as  a  predicate  for  the 
admwalon  of  the  statements  of  co-conspirators 
has  the  wel^t  of  any  other  finding  of  fact. 


Digilized  by 


SOHUTZ 


T.  STATE. 


91 


5.  Sake— OooD  Bxputatiok  —  Innvnonons. 

In  a  criminal  case,  an  instraction  tbat  the 
oflloe  of  erldenoe  respectlns  good  reputation 
vaa  not  to  raise  a  doubt  of  guilt,  but  to  aid  In 
solTins  it,  ma  erroneooa. 

6.  Sams— InBTKuonoNS  as  to  GnoxBiUTr 

OV  WinVESSES. 

In  a  criminal  prosecution,  tlie  principal  tes- 
timony for  tbe  state  consisted  of  that  ot  a  wit- 
ness reciting  a  conversation  with  a  third  person, 
and  the  court  Inatrocted  tliat  in  weighfne  the 
testimonT  of  such  witness  the  jury  shoola  con- 
aider  whether  it  was  true  or  not,  or  whether  he 
fabricated  the  story  for  the  purpose  of  con- 
victing an  innocent  man,  and  told  the  jury  that 
it  was  their  plain  doty,  If  they  believed  the 
atory  fabricated,  to  detennine  me  motive:  it 
being  improbable  that  aucb  a  thing  amid  be 
done  without  any  motive.  Held,  that  the  in- 
etmction  was  erroneous,  as  ezdading  from  the 
jury  the  qaestion  whether  the  conflict  of  evi- 
dence might  he  accounted  for  on  the  ground  of 
innocent  mistake. 

7.  Sahk— SinouRo  Out  TEffiiMONT. 

In  a  criminal  case,  it -was  error  for  the 
court  to  select  one  witness  from  several,  and 
apply  to  his  testimmiy  exclusively  rules  of  oon- 
^dermtlon  whldi  were  squally  applicable  to  oth- 
ers. 

&  Samx. 

In  a  criminal  case,  it  was  error  for  the 
court  to  Instruct  the  jury  that  they  could  not 
honestly  disbelieve  the  story  of  the  principal 
witness  for  the  state  unless  they  could  and 
some  motive  "for  such  a  wicked  fabrication  on 
his  part." 

9.  Sake— iRTisxsT  of  WrrNBsa. 

An  instruction  directing  the  Jury's  atten- 
tioD  to  tlie  peculiar  intereet  of  a  party,  in 
weighing  his  testimony,  ahonld  be  qualified  by 
the  faruier  instruction  that  considerations  of 
interest,  appearance,  manner,  etc.,  apply  to  him 
in  common  with  all  other  witnesees. 

10.  Sami— CoHTLumno  Testoiomt. 

In  a  criminal  cas^  it  was  error  to  Instroct 
tbat  a  wise  rule  for  the  jury,  when  considering 
conflicting  testimony,  was  to  give  belief  to  the 
testimony  of  that  witness  or  those  witneBses 
who  have  the  least  inducement,  through  inter- 
est or  other  motives,  to  testify  falsely. 

EkTor  to  Olrcolt  Oonrt,  Milwaukee  Connly ; 
Orren  T.  Wllllams,  Judge. 

Jacob  SchvtB  was  convicted  of  acc^tlns  a 
bribe,  and  lie  bringi  error.  Bev^sed. 

Plaintiff  In  error  was  Indicted  for  that,  bor 
log  a  sQpervlsor  of  the  county  of  Milwaukee, 
on  June  20, 1809,  he  did  "wlllfnlly,  cornvtly, 
and  felmloosly  accept,  take,  and  receive  of 
and  from  one  Herman  Andrae  a  promise  and 
agreonent  that  he,  the  said  Herman  Andrae, 
would  pay  and  cause  to  be  paid  to  the  said 
Jacob  Schuti  a  large  sum  of  money.  In  mon^, 
of  the  value  of  $844.67*"  upon  the  Intent  and 
under  an  agreement  and  understanding  that 
the  action  of  said  Schuta  as  supervisor  should 
thereby  be  influenced  In  the  matter  of  letting 
a  certain  contract  for  electrical  construction. 
The  evidence  fOr  the  prosecution  consisted 
almost  exclusively  of  Andrae*s  testimony,  to 
the  effect  that,  bids  being  called  for,  he  (An- 
drae) was  approached  by  one  Fatltz,  the  coun- 
ty'a  electrical  engineer,  and  requested  to  add 
to  the  amount  of  his  bid  10  per  cent,  for  the 
beneflt  of  the  d^endant  and  of  one  Scbunk, 
who  was  chairman  of  the  building  ccoomtt- 
tee;  FatltE  assuring  Andrae  thnt  he  would 
get  the  contract  if  he  did  this.  Andrae  fur- 


thw  teetlfled  that,  <n  tbe  day  of  presentation 
of  bids,  defendant  saw  blm  privately,  and 
asked  him  If  be  had  made  arrangements  with 
Patltz,  and  if  everything  was  flxed-all  right, 
and  Andrae  had  taken  care  of  blm  <8chutz). 
He  also  teetlfled  that  on  a  day  fixed,  by  ref- 
erence to  certain  office  records,  the  defendant 
came  to  his  place  of  business  and  demanded 
and  received  $300  of  the  amount  so  Included 
In  Andrae's  bill.  The  defendant  denied  ab- 
solutely the  Interview  with  Andrae  before 
the  letting  of  the  bids,  and  the  demanding  or 
receiving  any  mon^  from  blm.  An  alibi  as 
to  the  time  of  alleged  payment  of  the  money 
was  proved  by  these  witnesses.  Patltz  being 
dead,  his  testimony  was  not  obtainable. 
Schunk  testified  to  an  arrangement  with  An- 
drae whereby  he  (Schunk)  alone  was  to  re- 
ceive 10  per  cent  of  the  amount  of  the  bid. 
In  which  arrangement  the  defendant  had  no 
participation.  Several  witness^  affirmed  de- 
fendant's good  reputation  and  character  with- 
out contradiction.  Upon  a  verdict  of  guilty, 
Judgment  and  sentence  to  the  Milwaukee 
House  of  Correction  was  pronounced,  to  re- 
view which  the  plaintiff  In  erm  sued  out 
writ  of  error  from  this  court 

C.  A.  A.  McOee  and  Julius  B.  Roehr  (Mc- 
Gee,  Jeger  &  Oabel.  of  counsel),  for  plaintiff 
In  error.  L.  M.  Sturdevant  Attf.  Gen.,  and 
F.  B.  Mc(3ovem,  Dlst  Atty.  (Walter  D.  Oor- 
rlgan  and  Ouy  D.  Goff,  of  counsel),  for  the 
State. 

DODOB,  J.  (after  stating  tbe  facts).  1. 
Sufficiency  of  evidence  to  support  conviction: 

(a)  There  is  the  direct  evideiue  of  Andrae 
both  to  the  making  of  tbe  promiHe  and  of 
payment  of  tbe  $800l  This  suffices  to  carry 
both  questions  to  tbe  Jury,  notwithstanding 
defendant's  direct  denial,  and  the  testimony 
of  several  witnesses  in  retatation  of  the  lat- 
ter fact 

(b)  The  only  act  charged  in  the  Indictment 
or  proved  by  evidence  Is  the  receiving  of  a 
promise  to  pay  mon^  in  tbe  future,  is  tbla 
an  offense  under  our  statute?  Autborltles 
are  uniform  to  tbe  propositlim  tbat  a  charge 
of  receiving  property  or  anything  of  value 
cannot  be  supported  by  proof  of  receiving  a 
mere  promise  to  give  at  do  something  In  the 
future,  which,  by  virtue  of  this  nty  statute. 
Is  illegal,  and  therefore  Told  and  of  no  value. 
State  T.  Walls,  64  Ind.  661 ;  Hutchinson  v. 
StatOr  36  Tex.  283;  United  States  v.  Driggs 
(0.  a)  125  Fed.  520;  People  v.  Seeley,  137 
Cal.  IS,  69  Fac.  683.  The  statutes  of  very 
many  states  and  of  tbe  United  States  make 
It  a  crime  to  agree  to  receive,  as  well  as  to 
receive,  anything  of  value ;  and  South  Caro- 
lina makes  It  a  crime  to  accept  a  gratuity  or 
a  promise  of  a  gratuity :  and  Michigan,  to  ac* 
cept  any  gift,  or  any  promise  to  make  any  gift. 
Under  such  statutes  there  could  be  no  doubt 
But  our  statute  (section  4476.  Rev.  St  1898) 
does  not  In  express  terms  make  either  an 
agreeing  to  receive  something,  nor  the  recep- 
tion and  acceptance  of  a  promise  criminal. 
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It  doei,  bowerer.  contain  as  a  descrlptian  of 
the  things,  receipt  of  which  Is  bribery,  "any 
such  pecuniary  or  other  personal  advantage, 
present  er  proepectlve."  The  word  "such" 
doubtless  relates  back  to  "gift,  gratuity,  mon- 
ey, goods,  things  In  action,  iwrsonal  or  real 
property,  or  anything  of  value."  We  are  per- 
suaded that  this  language  Is  intended  to  cov- 
er a  promise  of  the  prospective  deliver  of 
such  property.  It  Is  difficult  to  conceive  how 
any  such  pecuniary  or  personal  advantage  as 
money  or  property  can  be  prospective,  save 
as  there  la  a  present  promise  for  Its  subse- 
quent delivery.  We  are  bound  to  give  some 
force  and  effect  to  every  word.  If  possible, 
and,  since  we  can  find  no  other  meaning,  must 
conclude  that  by  "prospective  advantage"  the 
Legislature  Intended  a  promise  of  future  de- 
livery of  some  of  the  specified  articles  of 
value.  H^ce  a  charge  and  proof  of  the  ac- 
ceptance of  such  a  promise  will  support  cm- 
Tlctlon  under  section  4475,  Rev.  St  1898. 

2.  Admissibility  of  Patitz'  acts  and  state- 
ments: Statements  of  a  confederate  or  co- 
conspirator, accompanying  acts  In  further- 
ance of  the  conspiracy,  are  admissible  as 
against  all  other  parties  to  the  conqiiracy. 
Tucker  v.  Finch,  66  Wis.  17,  20,  27  N.  W. 
817;  Holtz  V.  State,  76  Wis.  99,  109,  44  N. 
W.  1107;  Baker  v.  State,  80  Wis.  416,  420, 
SO  N.  W.  518:  State  v.  Ames  (Minn.)  96 
N.  W.  330;  People  v.  Salbury  (Mich.)  96  N. 
W.  936;  People  v.  McGarry  (Mich.)  99  N. 
W.  147.  Whether  the  conspiracy  existed 
prima  facie  Is  one  of  those  preliminary  facts 
to  be  decided  by  the  court  for  the  purpose 
of  ruling  on  the  admissibility  of  such  state- 
ments or  acts,  and  the  court's  decision  there- 
<m  has  the  weight  of  any  oth^  finding  of 
fact.  Hupfer  v.  Nat  Distilling  Co.,  119  Wis. 
417,  427,  96  N.  W.  809.  The  evidence  of 
Andrae  that  defendant  asked  If  things  were 
fixed  with  Patltz,  and  that  defendant  aft- 
erwards asked  tor  the  money  In  accord  with 
Patltz'  arrangement  might  make  such  a 
prima  facie  case  of  agency  and  confederacy 
between  defendant  and  Patltz  as  to  support 
the  ruling  of  the  trial  court  admitting  such 
statements  of  Patltz  as  were  strictly  res 
gestse,  as  much  of  those  admitted  In  fact 
were.   State  v,  Ames,  supra. 

3.  Error  Is  assigned  upon  an  Instmction 
that  "the  office  of  evidence  respecting  good 
reputation  Is  not  to  raise  a  doubt  of  guilt 
but  to  aid  In  serving  it"  The  proposition 
has  no  support  from  any  authority  or  text- 
writer,  so  far  as  we  can  discover,  except  tor 
a  dictum  In  Bernhardt  v.  State,  82  Wis.  23, 
28,  51  N.  W.  1009,  1010,  where  it  Is  said: 
"Such  fact  Is  not  to  raise  doubts  when  the 
evidence  Is  clear  and  positive  and  there  Is 
no  doubt  on  the  facts,  but  as  said  In  Hogan 
V.  State,  80  Wis.  226,  'to  solve  doubts  of 
proof.' "  Even  this  would  not  warrant  the 
giving  of  such  InstmctltHi  In  the  Instant 
case,  where  the  proofs  are  by  no  means  of 
the  conclusive  character  described,  as  we 
shall  point  out  later;  but  the  statement  1% 


we  are  convinced.  Incorrect  This  court  has 
already  decided  that,  even  In  the  presence  of 
evidence  otherwise  sufficient  to  convince 
the  Jury  of  guilt  the  previous  good  char- 
acter of  the  accused  may,  in  connection  wltb 
all  the  evidence,  generate  such  a  doubt  as 
to  prevent  cwvlctlon.  Conners  v.  State,  47 
Wis.  523,  528,  2  N.  W.  1143;  State  v.  Lep- 
pere,  66  Wis.  355,  28  N.  W.  376;  Jackson  t. 
State,  81  Wis.  127,  51  N.  W.  89.  That  Is  In 
accord  with  bnman  experience.  How  often 
do  we  find  In  ordinary  affairs  that  the  most 
crlmInat<H7  facts,  circumstances,  and  in- 
formation fall  to  arouse  belief  in  the  gnllt 
of  one  whom  we  have  known  to  always 
evince  a  ctiaracter  inconsistent  with  snch 
an  offense.  To  deny  snch  efflca<7  Is  to  shat 
our  eyes  to  the  perfectly  well  known  men- 
tal processes  of  men.  Fot  what  purpose  la 
the  evidence  admitted,  if  It  cannot  create 
and  justly  a  doubt  which  would  not  other- 
wise exist?  If  the  doubt  exists  without  It, 
acquittal  should  result  and  the  fact  of  pre- 
vious good  character  is  of  no  use  to  the  de- 
fendant Snch  evidence  is  received  to  show 
that  It  is  improbable  that  the  accused  would 
commit  the  crime.  State  v.  Leppere.  supra; 
Hardtke  v.  State,  67  Wis.  552,  80  N.  W.  723. 
If  the  Jury  are  forbidden  to  recognize  that 
Improbability  as  a  reason  for  hesitancy  in 
giving  credit  to  the  adverse  evidence,  tbey 
are  driven  Into  artificial  and  unnatural  men- 
tal processes,  foreign  to  those  which,  as  rea- 
sonable men,  they  customarily  follow.  Of 
course,  when,  notwithstanding  such  Improb- 
ability, they  are  convinced  b^ond  a  reason- 
able doubt  that  defendant  committed  the 
criminal  acts,  the  jury  must  convict  how- 
ever impeccable  his  previous  life;  and  that 
was  the  whole  substance  of  the  holding  In 
Hogan  T.  State,  supra,  upon  whldi  Orton, 
J.,  seems  to  have  founded  Us  dictum  above 
quoted.  Though  an  Instruction  that  the 
fact  of  good  character  Is  sufficient  In  any 
given  case  to  engender  a  doubt  may  be  Im- 
proper, as  invading  tbe  province  of  the  jury 
by  expressing  an  opinion  as  to  tbe  weight  of 
evidence,  an  Instruction  that  It  cannot  have 
such  effect  has  been  condemned  in  a  multi- 
tude of  decisions,  some  of  which  are  col- 
lected in  Hughes  on  InBtructlons  to  Juries. 
S  840  et  seq.;  12  Cyc.  621;  and  11  Bncy.  PI. 
ft  Pr.  847.  We  are  clear,  both  upon  reason 
and  authorify,  that  the  Instmction  given 
by  the  trial  court  was  erroneous  and  prejn^ 
dldal  to  the  plaintiff  in  error. 

4.  Slrror  is  assigned  upon  an  instruction  in 
following  words:  "Is  the  evidence  given  by 
Mr.  Andrae  In  this  case  true,  or  is  it  untrue? 
Bid  be  make  up  or  did  he  fabricate  the  story 
which  be  has  told,  for  the  purpose  of  convict- 
ing an  innocent  man?  ThMe  are  questions 
which  each  of  you  should  consider  in  weigh- 
ing his  testimony.  It  Is  your  plain  duty. 
If  you  believe  that  Mr.  Herman  Andrae  made 
up  or  fabricated  tbe  story  which  be  has  dis- 
closed to  you,  to  determine.  If  you  can,  the 
motive  for  sucb  a  course  on  his  part  It  is 
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quite  Improbable  tbat  such  a  tbing  could  be 
done  witboat  any  motlTe.  In  this  connection 
tbe  court  Inatmcts  70U  0iat  if  yon  afaould 
agree  wltb  tbe  defendant,  Jacob  SchntE,  tbat 
tbe  testimony  of  ^rman  Andrae  is  a  pure 
ttbrleation,  yon  should  at  least  be  able  to 
find  some  motive  for  sash  a  wldced  falnrlca- 
tlon  on  tals  part** 

Tbe  first  criticism  of  this  charge  Is  that  It 
vsocps  tbe  fonctUms  of  tbe  Jury,  In  sub- 
stantiallj  Instructing  them  tbat  Andrae'a 
stoi7  Is  eitbCT  true  or  a  fabrication.  By  the 
cleanst  Implication,  It  ffi^clude■  the  Jury 
from  that  field  which  espedaUy  belongs  to 
tbem,  of  considering  wheth«  a  conflict  of 
eridcoice  may  be  accounted  for  on  the  ground 
ot  Innocent  mistake.  Such  an  act  by  a  trial 
court  la  always  lmpnq;»er,  though  not  always 
prejudicially  so,  for  there  may  be  sltuatlona 
where  no  reasonable  posalldUty  of  Innocent 
mistake  can  be  concelTed,  as  in  the  caae  of 
Donglass  t.  State,  43  Wis.  892,  where  the  op- 
posUv  parties  respectlTely  affirmed  and 
nied  an  act  of  carnal  intercourse.  No  such 
palliation  exists  in  the  present  case,  how; 
ever.  An  Iniportant  part  of  Andrae's  testl- 
mony  was  to  aUeged  statements  of  me 
Fatiti^  as  a  co-consplrator  wltb  defendant, 
from  which  ml^t  result  an  Inference  that  a 
eoirupt  agreement  was  made  by  Fatite  up- 
<m  the  ftQthorll7  ot  tbm  defendant.  Upon  no 
subject  Is  It  more  obvious,  either  In  law  or 
In  reason,  that  mistakes  are  probable,  than 
In  QDOtlng  a  conversation  with  another.  Such 
narrative  Involves  uncertainty  as  to  whether 
tbe  narrator  fully  understood  the  worda 
voken  to  him,  whether  he  truly  Interpreted 
the  meaning  of  the  veaker,  and  whether  he 
«omctly  remembers  those  wwds  at  the  time 
'Of  teatifylng.  The  conversation  related 
might  well  be  deemed  arablgoous;  It  was 
complicated  by  the  Joining  of  two  foreign 
names,  Schnts  and  Scfaunk,  not  wholly  dls- 
similar,  a«  is  evinced  by  the  repeated  confu- 
sion of  them  by  oounsd  in  their  arguments; 
and  some  probability  of  a  mistake  <m  An- 
dra^s  part  is  at  least  suggested  by  the  tes- 
timony ot  Schunk  that  he  alone  was  Involved 
in  the  corrupt  agreement.  All  of  these  con- 
siderations were  pnqter  tor  the  Jury  before 
reaching  the  conclusion  that  Andrae  will- 
fully fabricated  his  story,  and  ^  the  pre- 
liminary portion  of  the  instruction  were  er- 
rooeonsly  excluded.  Moore  v.  Kendall,  2 
PfaL  99.  108,  S2  Am.  Dec.  14S;  Ely  v.  Teach, 
17  Wis.  202;  Roberts  v.  State,  84  Wis.  861. 
M  N.  W.  680;  Smith  v.  By.  Co..  170  N.  T. 
8M,  «3  N.  a  83& 

AnothCT  serious  criticism  of  this  charge 
arises  from  tbe  rule  that  it  Is  not  pmp^  for 
flte  oonrt  to  select  one  witness  from  several, 
and  KpBtj  to  him  or  his  testimony  exclusive- 
ly rules  of  Gonsidraation  equally  applicable 
to  others.  UcKeon  v.  Bj.  Co..  94  Wis.  477. 
486,  69  N.  W.  175.  8S  B.  A.  202.  59  Am.  St. 
Bin.  910;  Valley  Lumber  C!o.  v.  Smith,  71 
Wis.  801;  Meyer  v.  The  M.  E.  By.  &  L. 
Co.,  U6  Wis.  3S6,  343,  96  N.  W.  «;  Loose  v. 


State,  120  Wis.  IIB.  188,  97  N.  W.  C26;  Har- 
riott T.  Holmes,  77  Minn.  345,  70  N.  W.  1008; 
Hughes,  Instr.  (  228.  Such  discrimination  Is 
extremely  likely  to  mislead  the  Jury  into 
a  disrcicard  of  othor  testimony  in  tbe  case, 
or  undne  reject  or  suspicion  for  the  speci- 
fied witness.  In  this  case,  besides  the  de- 
fendant, there  were  several  other  witnesses 
antagonizing,  in  one  respect  or  another,  tbe 
testimony  of  Andrae,  as  to  whom  this  in- 
struction might  aa  well  have  been  applied. 
There  was  Schunk,  who  tostlfled  that  tbe  bar- 
gain wh^by  Andrae  was  to  pay  10  per  cent, 
of  bis  bid  for  obtaining  the  contract,  was 
made  ucduslvely  with  him  (Schunk);  and 
there  was  the  tratlmony  of  at  least  three 
witnesses  that  the  defendant  was  not  In 
Milwaukee  at  the  time,  fixed  wltb  certainty, 
when  Andrae  claimed  to  have  paid  defend- 
ant fsoa 

Further  than  this,  however,  the  instruc- 
tion could  hardly  have  failed  to  convey  to 
the  Jury  the  idea  tbat  they  could  not  honestly. 
88  Jurymen,  dtabelleve  Andrae's  stwy  unless 
tb^  could  "ibid  smne  motive  tor  such  a  wick- 
ed fabrication  on  his  part."  The  cwrectness 
of  any  such  idea  was  saloualy  questioned  by 
this  court  In  Jackson  v.  State,  01  Wis.  208, 
267,  64  N.  W.  838.  and  it  was  there  intimated 
that  such  an  Instruction  would  pnbablj  be 
misleading  under  drcnm stances  other  than 
such  as  ^eluded  the  poBsibllily  of  mistake. 
It  is  not  the  law  that  the  Jury  may  not  die- 
credit  a  witness,  or  even  conclude  that  be 
has  willfully  sworn  falsely,  without  being 
able  to  find  a  motive,  any  more  than  they  are 
precluded  from  finding  the  guilt  of  a  defend- 
ant, although  the  motive  be  not  apparent 
Doubtless  aa  said  in  Jadcson  v.  State,  ab- 
sence of  any  motive  la  a  pmpm  consltoatlon 
for  the  Jury  in  deciding  whether  a  witness 
has  wUlfolly  falsified;  but  this  instruction  Is 
so  framed  as  to  go  beyond  that  principle,  and, 
in  ^ect,  to  declare  tbe  necessl^  of  discov- 
ering the  motive  aa  a  sine  qua  non  to  tbe 
disbelief  of  witness,  vna  though  be  be  square- 
ly contradicted     othw  credible  evidence. 

5.  This  assignment  ot  error  complains  of 
tbe  following  inatmctton:  "Undw  the  law  of 
this  state,  the  def«idant  is  a  competent  wit- 
ness in  bis  own  behalf.  In  consldraing  the 
weight  of  hlfl  testimony,  you  have  the  right 
to  bear  In  mind  bis  interest  in  the  result  of 
tbe  trial,  and  the  temptation  that  exists  un- 
der the  drcnmstences  to  testify  falsely,  and 
everything  hearing  upm  his  credibility,  and 
then  give  his  evidence  such  weight  as  tho 
Jury  believes  it  la  entitled  to  receive."  An 
instruction  directing  the  Jury's  attention  to 
the  peculiar  interest  of  a  party  In  weighing 
bis  testimony  has  generally  been  held  prbp- 
er,  bnt  it  should  always  be  qualified  by  the 
further  instructions  tbat  considOTatlons  of  In- 
terest, appearance  mannw,  eta,  apply  to  him 
in  common  with  all  other  witnesses.  Vbaeey 
V.  State,  101  Wis.  627.  607,  78  N.  W.  145: 
Kavanaugh  v.  City  of  Wausau,  120  Wis.  611, 
620,  98  N.  W.  650:  Strasser  v.  Goldberg,  120 
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WlB.  ezi.  OS  M.  W.  664;  Hellyer  t.  People^ 
189  lU.  660,  564,  58  N.  a  245;  Harriott  t. 
Holmes,  supra.  Whether  the  omission  to 
state  that  qnallfleatlon  In  Immediate  eomiec* 
tlon  with  the  Instmctlon  itself  will  be  beld 
cured  by  a  general  direction  elsewhere  In  the 
charge  to  apply  the  test  of  Intwest  to  all 
witnesses  may  be  doubtful.  Such  qnestlon 
ought  not  to  come  to  this  court,  fOr  an  In- 
struction prepared  by  the  judge  in  a  Mrlt  of 
Judicial  fairness  to  the  accused  would  hard- 
ly omit  snch  cautionary  qualification.  Ite 
absence  here  may  probably  be  accounted  tw 
by  the  fact  an;>earlng  by  the  record  that  the 
Instmctlfm  assailed  was  framed  and  request- 
ed by  the  proBecutlDg  attorney*  perhaim  rath- 
er from  the  point  of  Tlew  of  xealons  advocacy 
than  of  Judicial  care  for  the  tutereets  of  both 
parties.  As  the  Judgment  must  be  revorsed 
for  other  reascOia,  we  need  not  decide  whether 
such  result  mi^t  be  avoldedt  were  this  the 
(mly  error. 

6.  BiTor  in  assigned  vpoa  the  following  in- 
struction: "A  wise  rule  which  Jurors  may 
adopt  for  their  guidance  when  there  is  a  con- 
flict of  testimony  between  the  witnesses  is  to 
give  credence  to  the  testimony  of  that  wit- 
ness or  tiMse  wttnessee  who  have  the  least 
Induoonent,  through  interest  or  other  mo- 
tives, to  testis  falsely."  We  can  hardly  con- 
celve  a  statement  more  in  contradlctlai  of 
tbe  true  rule  in  philoeopfay  or  In  law.  It 
eliminates  all  but  tme  of  those  ccnsidwatlons 
which  men  usually  do,  and  Juries  always 
should,  give  w^bt  in  passing  upon  the 
credibility  of  ctnflictlng  witnesses.  It  sub- 
ordlnatoi  accurate  knowledge  of  tbe  facto  to 
IgncH-ance  or  imperfect  lnformati<nL  It  pro- 
motes a  proved  liar  over  the  man  of  sternest 
rerad^.  It  ozcludes  rect^nitUm  of  Intelli- 
gence «dA  understanding,  on  the  one  band,  as 
against  stupidity  and  lack  of  cmnpr^iendon, 
on  the  other.  It  directs  the  Jury  to  give  no 
weii^t  to  obvious  fairness  ot  one  wltaess,  as 
against  a  dlaposltlim  to  prevaricate  and  sup- 
press the  troth  apparent  In  another  from  his 
demeanor  on  the  stand.  All  this  constitutea 
such  an  InTaslim  of  the  Jury's  essential  prov- 
ince of  passing  on  the  credibility  of  witness- 
es as  Is  moat  Improper  in  a  trial  court 
Kfoore  V.  Kwdall,  supra;  Hill  v.  Stete,  17 
Wis.  676,  680^  86  Am.  Dec  786;  Lee  v.  Stated 
H  Wis.  45,  41  N.  W.  860;  Roberto  v.  State, 
84  Wis.  801.  54  N.  W.  580;  miomas  v.  Paul, 
87  Wla.  607,  614.  98  N.  W.  1031 ;  Omaha  By. 
V.  McDermott,  26  Neb.  714,  720,  41  N.  W. 
648;  Nelson  v.  Vorce,  65  Ind.  466;  Dodd  v. 
Moore,  91  Ind.  S32,  625 ;  Blashfield.  Instr.  to 
Jur.  I  226.  Bqraclally  harmful  Is  sudi  a 
charge  whoe  (me  accused  of  crime  Is  one  of 
the  witnesses,  for  his  intmst  In  tbe  result  Is 
so  obviously  greato'  than  that  of  any  other 
that  tbe  Jury  must  understand  that  they  are 
to  discard  all  of  his  testimony  ^Ich  con- 
flicts with  the  statmoit  of  any  other  wit* 
neSB.  Evoi  the  instruction,  radically  differ- 
ent from,  and  len  noxious  flian,  this.  "When 
the  witnesses  appear  to  be  equally  credible 


to  every  other  naoeet,  then  one  who  appears 
to  have  the  greater  interest  in  the  result  of 
tbe  case  la  to  have  the  leas  weight  of  the 
two,"  was  met  with  snch  condemnattw  by 
tbla  court  as  to  Jnatify  the  expectation  that 
no  trial  Judge  would  ever  again  embody  sndi 
idea  in  an  instmctlon.  Lee  v.  State,  si^ra. 
One  can  hardly  Innng'wff  a  case  where  such  an 
Instmctlon  would  more  certainly  deprive  a 
party  of  a  fair  consideration  of  his  d^euae 
than  in  this.  The  tmly  evldmce  of  def«id- 
ant's  connection  with  the  alleged  criminal 
agreement  made  on  hia  b^lf  was  the  tee- 
timony  of  Andrae.  Tbe  only  direct  contradic- 
tion of  <me  of  tbi6  acta  ao  testified  to  was  tbe- 
defendant's  own  testimony.  Andrea  stood  be- 
fore tbe  Jury  discredited  by  his  ccmfessed 
criminality  as  a  willing  bribe  glvra-,  and  fur- 
ther by  a  strUdng  tedlity  and  wlUtogness  In 
mendacity,  evinced  by  his  own  narrative  of 
bla  stotementB  to  the  building  conmiittee.  He 
waa  contradicted  on  material  polnte  by 
Scfaunk.  His  statonent  that  he  paid  cotoln 
money  to  def^dant  at  a  time  fixed  by  him 

!  positively  waa  di«puted  by  the  testimony  of 
three  disinterested  witnesses  that  d^oiidant 
was  elsewhere.   Afl^lnst  this  man  stood  tbe 

!  defendant,  entitled  at  the  time  he  testified  to 

I the  presumption  of  complete  innocence,  pro- 
testing absolute  and  mOce  ignorance  of.  and 
denying  all  connection  with,  any  bargaining 
by  eltbor  Patita  or  Sctaonk,  and  corroborated 
{  by  tbe  latter.  Besides  this,  it  was  afllrma- 
l  ttTOly  shown  that  he  waa  a  man  of  probity, 
t  tote^ty,  and  veracity.   The  Jury  had  the 
I  rli^t  to  say  and  decide  that  the  tmtlmony  of 
1  such  a  defoidant  was  to  be  believed,  notwtth- 
;  stondlng  his  Interest,  rathra  than  that  of 
snch  an  accuser.  We  cannot  say  they  might 
not  have  so  decided,  bad  they  not  been  told 
that  his  greater  toterest  required  them  to  dis- 
r^rd  all  such  other  conslderationB.  By 
reason  of  that  error,  it  is  poarible  that  an  in- 
nocent man  has  beei  convicted. 

Some  asslgnmente  of  error  predicated  upon 
refusals  of  certeto  requested  instructions  can- 
not be  omBldered,  because  of  failure  of  Hie 
Mil  of  exceptions  to  presoit  any  exertions. 

Judgment  and  soitwice  reversed,  and  oiiiee 
ronanded  for  a  new  trial  ThB  bupecbae  of 
the  Milwaukee  House  of  Cwrection  will  deliv- 
er the  plaintiff  in  error,  Jacob  Bchnti^  to  tbe 
dierlfl  of  Ullvaukee  county,  who  will  keep 
aald  Schuto  In  his  custody  until  duly  dis- 
charged there^om  by  law. 


HALSET  T.  WAUKESHA  SPRINGS  SANI- 
TARIUM. 

(Snpreme  Court  ot  Wisconsin.  Jane  23,  1905.) 
1.  BuiLDine  GomsAOT— PurxAL  Pbbvobh- 

AKCB. 

When  complete  performance  of  an  entire 
contrnct  to  do  tbe  work  on  aDotber'i  bailding 
la  prevented  by  ita  total  deatmctlon,  the  con- 
tractor may  recover  at  the  contract  price  for 
tbe  portion  of  the  work  actually  done. 

lEd.  Note. — For  cases  fa  point,  see  voL  11, 
Cent  IHg.  Cmtracts,  f- 1502.] 
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2.  BUfB— AkCHITECT'S  GEBTZnCATi:. 

A  provision  in  a  bnildlng  contract  that  an 
architect's  certificate  shall  be  a  condition  prece- 
dent to  the  contractor's  right  to  payment  is  to 
be  constraed  as  embodying  the  condition  that 
the  architect  shall  exercise  Us  fanctlons  hon* 
est]?  aad  in  good  faith. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11* 
Cmt.  Dig.  Contracts,  |  ISlO.l 

3.  Same — ^Failure  to  Pbocubs. 

Where  a  building  contract  provided  for 
mwlring  payments  on  certificate  of  the  architect, 
if  the  withdrawal  of  the  contract  from  the 
srdiitect  absolved  him  from  Qm  datj  of  givii^ 
a  certificate,  the  failure  of  the  contractor  to  pro- 
cure  the  cutificate  was  no  ol»tacle  to  hi»  re- 
covery. 

1  UECHAino'a  Lien— Clahc  ot  Lien. 

Where  a  claim  for  a  mechanic's  lien  de- 
scribed a  12-acre  tract  of  land  as  that  on  which 
tba  li^  was  demanded,  the  fact  that  It  ap- 
peared ttom  the  evideDce  that  only  1  acre 
could  be  BO  subjected  was  no  obstacle  to  re- 
covery. 

9.  Samk— Ix>Ba  or  Lnii  —  DBBTBUonoir  or 

BnrLDiNo. 

Where  a  mechanic's  lien  has  once  attached 
to  Und  under  Rev.  St.  1898.  8  3314,  it  la  not 
destroyed  by  the  destmctlon  of  the  bnildlng. 

[Ed.  Note. — For  cases  In  point,  see  vol.  M, 
Gent.  Die  Mechanics'  Ubdm,  |  413.] 

Appeal  from  Circuit  Court,  Wankeatut 
Conn^;  JameB  J.  Dick.  Judge. 

Action  by  W.  H.  Halsey  against  Uie  Wan- 
lieaha  Springs  Banltarium  to  enforce  a  me- 
chanic's lien.  Prom  a  judgment  In  favor  of 
defendant,  plalntUt  appeals.  Seversed. 

In  1901  the  respondent,  having  in  process 
construction  and  repair  a  building,  en- 
tered Into  contract  with  the  appellant  to  do 
and  furnish  tlie  plumbing  work  and  material 
thereon  to  an  amount  of  $4,000,  according  to 
certain  q^edflcatloDS.  Tbat  contract  con- 
tained the  nsnal  danses,  naming  an  archi- 
tect to  act  as  agent  of  the  owner;  requiring 
the  performance  of  the  contract  to  his  sat- 
isfaction, that  he  should  be  final  arbitrator, 
and  tbat  the  contract  price,  as  also  the  price 
of  any  extras,  should  be  paid  on  certificates 
from  the  superintendent  at  the  rate  of  86 
per  cent  of  the  work;  the  remaining  IS 
p»  cent,  to  be  held  as  ■ecurity  for  comple* 
don  of  tlw  work,  and  to  be  paid  or  applied 
under  tbe  direction  of  the  superlntendrat 
After  the  building  was  nearly  completed,  and 
appdUmt  bad  performed  all  tbe  contract 
wf^  except  about  9228,  besides  some  91.800 
of  extra  work,  the  building  burned  down,  by 
torident,  on  December  2,  1901,  so  as  to  ren- 
der tbe  completion  of  plaintiff's  contract  Im- 
poBBlble.  His  work  iq>  to  about  November 
20tb  bad  been  approved  from  time  to  time, 
and  certificates  Issued  for  8S  i»er  cent  there- 
in and  duly  paid.  After  the  fire  a  bill  for 
tbB  total  was  presented  to  the  architect, 
who  refused  to  pass  upon  It  In  any  way,  say- 
ing tliftt  plaintiff  must  deal  with  tbe  man- 
aging officer  of  tbe  company,  and  thereafter 
persisted  in  such  refusal,  although  he  testi- 
fied upon  the  trial  that  all  of  the  work  done 
■ecMded  with  ttie  eaatract  with  exception 
of  a  mixing  table  rejected  as  not  satisfying 
spedfication^  and  that  tbe  extras  were  sat- 


isfactory. This  actkm  was  brooght  to  en- 
force a  mechanic's  lloi  tot  the  piles  of  tbe 
extras  and  the  amount  ot  the  contract  less 
the  value  of  the  parti  thereof  which  bad  not 
been  performed  at  tbe  time  of  tbe  fire,  ag^ 
gregatlng  aboat  $78.  The  answer  cliUmed 
addltliKial  remission  In  the  sum  of  9175  for 
one  sink  entirely  omitted  and  for  said  mix- 
ing table.  The  claim  fOr  lien  and  the  com- 
plaint botti  demuided  a  Uen  npcm  a  12-aere 
tract  correctly  described,  upon  which  the 
building  was  tftaated.  It  appeared,  how- 
ever, that  the  promises  wen  within  a  dty. 
and  some  attempts  were  made  to  amend  the 
claim  and  complaint  so  as  to  describe  a  spe- 
dflc  aae  wltbln  said  12.  Tbe  last  att«npt 
seeking  to  make  such  description  by  metes 
and  bounds,  was  made  after  decision,  but 
before  jud^ent  and  was  denied  by  the 
court  The  conrt  hdd  that  fbe  architect's 
certificate  was  a  condition  ivecedent  to 
plaintiff's  right  to  paym^t  and  also  held 
that  the  description  of  the  premises  was  too 
indefinite,  and  rendered  Judgment  dismissing 
the  complaint  and  the  claim  fOr  Hen.  From 
tbat  Judgment  the  plaintiff  appeals. 

Hamilton,  Van  Wyck  &  Silber  (Timlin  & 
Olicksman,  of  counsel),  for  appellant.  Tul- 
lar  A  Lockney  and  Ryan,  Mwtm  Sc  New- 
bury, for  respondent 

DODOB,  J.  (after  aUting  the  facts).  1. 
When  complete  performance  of  an  entire 
contract  to  do  work  upon  another's  building 
is  prevented  by  tbe  total  destruction  of  tiiat 
building,  such  completion  is  excused,  and 
the  contractor  may  recover  pay  at  the  cim- 
tract  price  tcr  the  pco^on  of  the  wwk  done. 
Oook  V.  McCabe^  6S  Wis.  250,  10  N.  W.  607. 
40  Am.  Hep.  766;  Togt  v.  Hecker.  118  Wis. 
806;  809^  96  N.  W.  90.  The  present  case 
falls  clearly  within  this  rtde,  for  plaintiff 
was  only  to  do  work  upon  a  buHdlng  to  be 
supplied  by  the  owner  ae  Its  onployte. 

2.  The  efficacy  of  an  agreemmt  that  an 
architects  certificate  shall  he  a  condition 
precedent  to  a  contractor's  right  to  p^ment 
has  often  been  declared.  Ooorsen  t.  2lehl, 
108  Wis.  381,  79  N.  W.  662;  John  Pritslaff 
Hardware  Co.  V.  Bergboefor,  108  Wis.  860, 
79  N.  W.  664;  Mlndeman  v.  DouvUle.  112 
Wis.  413,  88  N.  W.  288.  Such  an  agreraient 
Is,  howevor,  deemed  and  construed  to  em- 
body the  condition  that  the  architect  shall 
exercise  his  function  as  arbitrator  honestly 
and  in  good  faith.  He  usually  Is,  as  In  the 
Instant  case,  tbe  employfi  and  agent  of  the 
owner,  and,  bnt  for  such  a  condition,  can, 
if  be  will,  absolutely  deprive  the  contractor 
of  all  pay  for  his  work,  however  exactly  It 
may  comply  with  the  contract.  An  agree- 
ment to  submit  tiie  question  of  pay  or  no  pay 
to  the  mere  whim,  or  worse,  of  one  In  an 
opposing  interest,  is  too  absurd  for  belief 
that  parties*  minds  met  thereon.  Henee  the 
rule  is  well  estebllshed  that  he  who  per- 
forms his  contract  may  recover  In  court  bl» 
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pay  tbtfefor,  notwithstanding  racb  agree- 
ment,  it  it  u«>ear  Oat  he  U  dlBabled  firom 
obtaining  tbe  architect**  certiflcate  by  ooUa- 
>lre^  fraudulent  artdlzaTy,  or  nareuKmablfl 
refusal  b7  the  ItMer.  Hudson  t.  McGart- 
ney,  83  wis.  831,  841;  Behtley  r.  DavidBoii, 
74  Wis.  424»  43  N.  W.  139;  Wendt  T.  Vogel, 
87  Wis.  466.  fiS  N.  W.  764.  Mfln  obrtously 
still  Is  one  excased  If  the  Issue  of  the  certifi- 
cate Is  prerented  by  act  of  the  «wner.  Ban- 
nister T.  Patty's  Executm,  85  Wis.  216.  22S; 
Ashland  Lime,  Bait  &  Cement  Oo.  t.  Shores^ 
106  Wis.  122,  132.  81  N.  W.  186;  Boden  t. 
Maher,  106  Wis.  639,  647,  81  N.  W.  661; 
Mindeman  t.  Douvllle^  supra;  McDonald  r. 
Patterson,  186  BL  881.  884,  67  N.  B.  1027. 

The  erldaice  as  to  what  tranq>tred  after 
the  fire  between  plalntlfl,  tbe  architect,  and 
Dr.  Gaple^  the  defendanfa  managing  officer, 
la  not  In  dispute.  Upon  presentation  of 
^alntUFs  final  Mil*  the  andiltoct  aasnred 
him  that  hla  work  waa  all  satisfactory,  ex- 
cept a  mixing  table,  bnt  said  be  could  not 
give  certificate,  because  Dr.  Oaples  had 
withdrawn  from  him  the  contract  The  ar- 
chitect testified  that  after  such  withdrawal 
of  the  contract  he  exercised  no  authority  un- 
der it,  and  so  stated  to  plaintiff.  At  the 
same  time  he  tidd  plalntUf  be  must  see  and 
deal  witb  Gaplea.  TbereiqMn  plalntlfl  ap- 
plied to  Caples  for  payment,  was  met  with 
no  suggestion  that  a  certificate  was  needed 
or  would  vary  the  altuatlon,  but  waa  told  the 
defendant  would  compromise  by  allowing 
86  per  cent  of  tbe  total  bill,  and  by  giving 
plaintiff  a  omtract  on  rebuilding,  and  if  that 
were  not  accepted  they  would  keep  him  out 
of  hla  mon^  as  long  as  they  could.  There 
waa  no  daim  Ibat  tbe  defendant  did  not  le- 
gally owe  the  whole  amount,  nor  that  Oa- 
ples needed  the  cuttficate  or  any  inftorma- 
flon  flrom  the  andiitect  to  assure  blm  of  tbe 
work  done  or  tbe  amount  dne^  of  which  It 
appears  tbe  architect  had  already  Informed 
blm.  We  can  entortaln  no  doubt  that  tbe 
oondnet  of  tbe  ardiitect  In  refnslng  a  cer- 
tlflcate  was  arNtrary,  unjust,  and,  in  the  le- 
gal aense,  frandnlent.  It  waa  the  architect* a 
duty,  as  between  plaintiff  and  defendant,  to 
uerdae  his  judgment,  and  make  a  dedaton 
aa  to  whether  plaintiff  was  or  was  not  en- 
titled to  the  sum  demanded,  and.  If  not  thai 
to  what  sum.  His  errora  tn  p^ormlng 
soeh  duty  might  be  unassailable.  When, 
howerer,  be  refused  to  act-^fused  to  exw^ 
else  bis  MP^eed  Jurisdiction— there  was  no 
room  tor  mere  error.  It  constituted,  not  a 
wrong  decision,  but  an  arbitrary  and  unjust 
refusal  of  any  dedshm.  If  the  architect 
may  be  absolved  fnan  any  consdoOB  or  In- 
tentional wrong  or  fraud  against  plaintiff.  It 
can  only  be  becauae  the  withdrawal  of  the 
contract  disabled  him  from  exercising  his 
functtim.  That  brings  ns  at  once  In  contact 
witb  tbe  rule  above  stated— -titiat  defendant's 
own  acta  preventing  the  Issue  of  such  cat- 
tificates  will,  a  fortlOTi,  excuse  plaintiff  from 
producing  one.  The  trial  court  clearly  erred 


In  bedding  that  absmce  of  tbe  arcbltecTa 
certificate,  under  tbe  drcumstances,  was  any 
obstade  to  plalntiira  recovery. 

The  Item  of  $160  deduction  fer  a  mixing 
table  rejected  by  tbe  architect  as  not  In  ac- 
cord with  spedflcatlona  cannot  be  allowed, 
although  tb«e  la  much  evidence  to  ^spute 
the  architect's  dedslon.  On  that  sul^ect  he 
did  act  within  bis  agreed  jurisdiction,  and 
hla  ruling  is  condnsiv&  There  Is  no  evi- 
dence to  support  any  other  deductlwis  from 
the  amount  demanded  by  the  complaint 

The  fact  that  the  claim  for  Hen  filed,  aa 
also  the  complaint,  dMcrlbed  a  IZ-acte  tract 
of  land  aa  that  upon  wbldi  Ucm  waa  demand- 
ed, while  by  the  evidence  it  anteara  that  only 
1  acre  can  be  so  subject  !•  urged  as  an  ob- 
stade to  recovery.  In  tills  contmtlon  It  la 
apparent  that  counsel  have  confused  rulings 
made  in  different  declsiims.  Thus  In  Secu- 
rity Nat  Bank  t.  8t  Croix  P.  Co..  117  Wis. 
211,  94  N.  W.  74,  and  Duaick  v.  Green,  118 
Wis.  240,  96  N.  W.  144,  the  tight  to  a  Uen 
waa  defeated  because  the  {Oalntlff  bad  failed 
to  file  within  Ibe  statutory  six  months  any 
dalm  for  or  notice  of  lien  containing  a  de- 
aerlptlfHi  of  any  parcel  of  land  whatever; 
hence  tbe  condition  precedent  to  a  lien  de- 
manded hj  the  statute  waa  lacking.  In  those 
caaea  tbe  attempted  descrlptlra  was  such  as 
not  to  define  any  pared  of  land  which  oould 
be  segregated  on  the  gronnd  so  that  a  pur- 
chaser  coidd  knov  whether  any  glvoi  parcel 
which  be  might  desire  to  buy  waa  claimed  to 
be  subject  to  tbe  lien  m  not  In  otiier  cues, 
however,  where,  as  In  this,  a  fully  defined 
piece  of  ground  Tras  apedfled  as  tiiat  upon 
wbich  the  Uen  waa  claimed,  but  waa  found 
to  exceed  tbe  anwunt  upon  which  It  could 
be  sustained,  It  has  been  held  to  be  the  duty 
of  the  trial  court  aa  in  the  case  of  other  ex- 
cessive demanda,  to  award  judgment  for 
that  portion  of  the  whole  tract  to  which 
plalntlfl  Is  entitled  under  tbe  evidence.  Mc- 
Coy V.  Quick,  80  Wla.  521;  Dnslck  v.  Green, 
supra.  Ben  the  tract  of  land  dalmed  la  In 
no  wise  ambiguous.  It  Is  the  entire  12  acrea. 
Hence  tbe  statuttxy  requirement  of  a  claim 
for  lien  describing  tbe  land,  filed  wltbln  six 
months,  was  satisfied,  and,  although  the  cmn- 
^alnt  following  the  notice,  claimed  tbe 
whole,  It  was  the  du^  of  the  court  to  ascer- 
tain by  proof  one  acre  within  aaid  tract  ao 
claimed  "which  should  contain  the  building 
and  be  subjected  to  the  lien.  Owing  to  the 
ruling  of  tbe  court  that  this  could  not  be 
done,  there  ia  not  evidence  to  the  recwd  to 
enaUe  as  to  direct  a  judgment  for  any 
dfic  acre;  and  that  subject  will  need  to  be 
refored  to  the  trial  conrt  to  take  snch  far- 
ther evidence  thereon  aa  may  be  necessary 
to  enable  It  to  embody  an  accurate  descrip- 
tion In  Ite  judgment 

The  question  wh^ber  a  lien  can  be  sus- 
tatoed  againat  the  land  after  tbe  building  on 
which  the  work  was  done  has  been  destroy- 
ed Is  fcmoed  on  our  notice  Goodman  t. 
Baerlocher,  88  Wis.       00  M.  W.  416, 48  Am. 
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St  Bep.  898,  altbougb  the  point  Is  not  raised. 
Tliat  case  has  been  onderstood  by  some  aa 
declaring  our  adoption  of  what  may  be  called 
the  PennsylTanla  theory — that  a  mechanic's 
lien  primarily  has  no  application  to  the  land; 
that  It  attaches  directly  only  upon  the  struc- 
ture or  bnlldlng  on  which  the  mechanic 
works,  and  reaches  the  land  only  because  of 
the  Inseparability  of  the  building  from  the 
laud  to  which  It  Is  annexed.  The  corollary 
deduced  from  such  theory  is  that  whenever 
the  building  goes  out  of  oUstence  the  lien 
goes  with  It,  tKcause  then  there  exists  no 
connecting  link  between  the  work  or  mate- 
rials supplied  by  the  claimant  and  the 
ground.  This  view  seems  also  to  InvolTe  the 
proposition  that  the  lien  does  not  spring  Into 
existence  upon  the  doing  of  the  work,  but 
only  either  when  the  structure  comes  Into 
existence,  or  thereafter  upon  the  filing  of 
proper  claim.  Presbyterian  Obnrch  t.  Set- 
tler, 26  Pa.  246;  Wlgton  &  B.'s  Appeal,  28 
Pa.  161;  Linden  S.  Co.  t.  Rough  Bun  Mfg. 
Co..  1S8  Pa.  238,  27  Atl.  805.  As  conceded  In 
the  Goodman  Case,  this  view  la  repudiated 
by  most  other  courts  under  statutes  resem- 
bling our  own.  Freeman  t.  Carson,  27  Mlnu. 
516.  8  N.  W.  764;  Clark  &  Go.  t.  Parker,  58 
Iowa.  SOe,  12  N.  W.  663;  Stelgleman  y.  Mc- 
Btide,  17  111.  SOO;  Sontag  t.  Brennac.  76  111. 
279;  Paddock  t.  Stout,  121  HI.  571,  13  N.  E. 
182;  Stuart  v.  Broome.  59  Tex.  466.  It 
would  appear  quite  doubtful  whether  the 
court  did  declare  Itself  in  favor  of  the  Penn- 
sylvania rule  in  the  Goodman  Case,  or  rest- 
ed its  decision  on  the  other  apparent  ground, 
namely,  efficacy  of  complete  breach  by  the 
principal  contractor  to  prevent  subcontract- 
or's Hen,  on  authority  of  Malbon  v.  Bimey, 
11  Wis.  107;  but  apparently  the  latter  Inter- 
pretation faaa  been  repudiated  In  Seeman  v. 
Biemann,  108  Wis.  865,  S79,  84  K.  W.  490. 
Whatever  conatmctiou  be  given  the  Good- 
man Case,  however,  we  deem  It  clear  that 
the  grounds  on  which  the  Pennsylvania  rule 
rests  have  no  existence  under  our  Hen  stat- 
utes, and  have  been  repudiated  in  at  least 
two  recent  cases  in  this  court  Ylles  v. 
Green.  91  Wis.  217.  64  N.  W.  856;  Fitzgerald 
T.  Walsh,  107  Wis.  92.  82  N.  W.  717.  81  Am. 
St  Bep.  824.  There  It  is  held  that  the  me- 
chanic's lien  arises  by  law  upon  the  doing 
of  work  or  furnishing  materials  In  case  con- 
Ktmctlon  of  a  building  be  actually  commen- 
ced, and  Is  not  dependent  for  original  exist-, 
eioe  either  upon  the  flllng  of  a  claim  or  upon 
the  construction  of  a  building  to  which  It 
must  first  attach  In  order  to  reach  the  land. 
In  the  latter  of  these  cases  the  architect's 
Hen  was  held  to  have  attached  to  the  land 
the  moment  excavation  for  the  building  com- 
menced. Cleariy,  If  the  lien  may  fasten  on 
the  land  before  any  structure  exists  thereon. 
It  may  persist  after  any  such  structure  dis- 
appears. Several  of  the  provisions  of  our 
statute  (section  8814.  Bct.  St  1898)  are  so 
Inconsistent  with  the  necessity  of  any  struc- 
ture tor  a  Uen  to  fasten  upon  as  to  preclude 
104N.W.-T 


belief  in  any  such  leglslatlTe  Idea — notably, 
those  of  excavating,  dredging.  ,road  repair- 
ing, and  the  like.  We  conclude  that  the 
Pennsylvania  rule  has  no  place  under  our 
statute,  and  that  plalutllTB  Hen,  having  once 
attadied  to  the  land,  was  not  detached  by  the 
destruction  of  the  bnlldlng  which  defendant 
had  impliedly  contracted  should  remain  in 
existence  to  enable  completion  of  plalntUTs 
contract 

Judgment  reversed  and  cause  remanded, 
with  directions  to  take  further  proceedings 
and  render  Judgment  in  plalntifl's  favor  Id 
accordance  with  the  foregoing  opinion. 


YAM  BOT  T.  WATBRMOLBN. 
(Siq^ane  Court  of  Wisoonrin.  Jnns  28,  190S.) 

1.  HlUHWATS— Use— TBE8PASS. 

Where  defendant  caused  his  cattle  to  be 
driven  to  a  highway  ditch  In  front  of  plain- 
tiffs premise^  and  on  idaintlff's  side  of  the 
highway,  to  drink  water  flowlna  therein,  and 
the  cattle  tramped  down  the  oanks  of  the 
ditch,  cansing  the  water  to  spread  out  and  dis- 
turb the  outlet  of  plaintlirfl  private  ditch  lead- 
ing from  his  land  mto  the  hU^iway  ditefa,  such 
act  was  not  a  propw  use  of  the  highway,  and 
constitated  a  treaiwss. 

2.  Saue— Waters  in  Hiohwat. 

Bev.  St  1898,  t  1347c.  providing  that  the 
general  public  shall  have  the  right  to  use  and 
take  water  from  any  spring,  creek,  or  running 
water  tliat  may  be  found  running  in  or  across 
the  limits  of  any  public  highway,  etc.  did  not 
authorize  defendant  to  drive  bis  cattle  to  drink 
out  of  a  ditch  in  the  hlghww  in  front  of  plaln- 
tiCPa  premises,  on  his  sloe  ottbe  road.  In  which 
water  ran  during  wet  weather. 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty; Samuel  D.  Hastings,  Judge. 

Action  by  Arthur  Van  Boy  against  Joseph 
Watermolen,  From  a  Judgment  In  favor  of 
plaintifr,  defendant  appeals.  Affirmed. 

Sheridan  &  Bvana  and  F.  D.  Merrill,  for 
appellant   Y.  I.  Minahan.  for  respondent 

WINSLOW,  J.  This  was  an  action  of 
trespass  to  real  estate,  commenced  In  Jus- 
tice court  and  brought  by  appeal  to  the  cir- 
cuit court  It  appeared  that  there  was  a 
ditch  in  the  highway  in  front  of  the  plain- 
tiff's premises  and  upon  his  side  of  tho 
highway,  In  which  wator  ran  during  wet 
weather,  and  that  a  private  ditch  ran  from 
plaintiffs  close  Into  this  highway  ditch;  that 
the  defendant  caused  his  cattle,  several  In 
number,  to  be  driven  to  the  highway  ditch 
for  tbe  purpose  of  drinking,  and  that  they 
trampled  down  the  banks  of  tbe  ditch,  caus- 
ing tbe  water  to  spread  out,  and  disturbed 
the  outlet  of  ptalntifrs  private  ditch  so  as  to 
prevent  the  free  flow  of  water  therein  and 
cause  It  to  back  up  onto  plaintlfTs  prem- 
ises to  some  extuit  This  was  held  to  be  a 
technical  trespass,  and  rightly  so.  This  was 
not  the  use  of  the  highway  for  travel,  nor 
was  It  a  mere  incidental  turning  aside  of 
the  cattle  to  drink  as  they  were  being  right- 
fully driven  along  the  highway.  Had  they 
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been  drlren  to  the  plaintiff's  aide  of  the 
highway  to  graze  theEeon,  there  coold  be  no 
doubt  that  the  act  woald  be  a  treapaaa;  and 
no  diffarenoe  is  principle  can  be  pointed  oat 
when  they  w«e  drlTea  there  to  dxlnk  in- 
stead of  to  grace.  Section  1347c  Rev.  Bt 
189S,  does  not  touch  the  question  here  pre- 
salted.  There  le  no  otlier  question  In  the 
case  which  merits  cooalderatiou  or  treat- 
ment 
Judgment  affirmed. 


JAGKHAN  T.  BAU  OLAIBB  NAT.  BANE. 
(Snpreme  Goart  of  Wisconsin.   Jane  23,  1905.) 

1.  Baitkbuftot— Acrion  bt  TauarrBE  to  Re- 
oovBB  Valtti  of  Pbopebtt  Tbakbfeebxd  as 
A  Pbkfebence— ConvESBioiT  BT  Ghattbz. 
MoBTaAOBE— Dbmard— Nkcebbitt  fob. 

Where  a  cliattel  mortsagee  coDverts  the 
mortgaged  property  and  applies  the  proceeds  to 
the  payment  of  the  mortgage  debt,  no  demand 
1b  neceesary,  before  action  by  the  trastee  in 
bankmptcy  of  the  mortgagor  to  recover  under 
Bankr.  Act  1898,  July  1. 1S)8,  c.  541,  |  60b,  30 
But  602  rU.  S.  Comp.  St  1901,  p.  3445],  the 
value  of  the  property  transferred  as  a  pref- 
erence. 

2.  Saue— Necebsitt  tob  BKCOVBBino  Auso- 

BD  PBBFEBENCB— COHOmOHB  FBIOIDXRT  TO 

AcnOH—FLEADIRO . 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
60b.  80  Stat  562  [U.  8.  Comp.  St  1901,  p. 
8446],  the  complaint  tn  an  action  by  the  trustee 
in  bankruptcy  to  recoTer  ths  taloe  of  property 
transferrea  as  a  preference  need  not  allwa 
that  any  creditor  tiad  filed  a  claim  In  the  bank- 
ruptcy proceeding,  or  any  fact  shonring  the  ne- 
ce88ll7  for  recovering  the  alleged  preference. 
8.  SA3CE  —  Witnesses      Adtebbe  Pabtt  — 

Oaosa-BxAiunATioN— Reversible  Bbbob. 
Where,  in  an  action  by  a  trustee  in  bank- 
ruptcv  to  recover  the  value  of  property  trans* 
ferrea  aa  a  preference  by  the  tumkrupt  to  de- 
fendant builc,  the  preaioent  of  the  bank  was 
called  and  examined  aa  an  adverse  party  by 
plaintiff,  it  was  not  reversible  error  to  nfuse 
to  permit  cross-examination  of  the  witness  by 
defendant 

4.  Same— Gbeditobs  —  Clabsbs  —  BiGHn  or 

PABTIBS— iHSTBOCriOH. 

Whether  there  was  one  or  more  classes  of 
creditors,  and  in  what  manner  the  property 
sought  to  be  recovered  would  be  administered, 
did  not  vary  plalntiBTs  l^al  rights,  and  hence 
an  Instrubtfon  that  ail  the  creditors  belonged 
to  one  class,  whether  right  or  wrong,  was  Im- 
material. 

5.  Saue— Fedbbai,  AMD  Statb  Goubts— Jubis- 

DICTION. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
23b.  30  Stat.  552  [U.  S.  Gomp.  St  1901.  p. 
3431],  providing  that  suits  by  the  trustee  shall 
only  be  prosecuted  in  the  courts  where  the  bank- 
rupt might  have  prosecuted  them  if  l>ankruptcy 
proceedmgs  had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant,  the  state 
courts  had  jurisdiction  of  an  action  by  a  trus- 
tee prior  to  the  amendment  of  1903  (Act  Feb. 

5.  1903.  c  487.  I  8,  32  SUt.  796  [U.  S.  Gomp. 
St  Snpp.  1903.  p.  4131),  to  said  provision, 
adding  tnereto:  "except  suits  for  the  recovery 
of  property  under  section  slxtv.  subdivision  'b,* 
and  section  67.  subdivision  'ey  *'  to  recover  tbe 
value  of  property  transferred  as  a  preference, 
and  the  action  could  not  be  maintained  in  a 
federal  court  without  defendant's  consent 

6.  Sake— GoifVEBsiON. 

In  sudi  an  action  the  fact  tbat  what  de- 
fendant received  was  Its  mortgage  interest  un- 


der chattel  morteages  obtained  from  the  bank- 
rupt in  fraud  of  the  bankrupt  act,  and  its  in- 
terest by  reason  of  certain  lien  claims,  and  not 
the  property  itself,  did  not  affect  the  tnutee's 
right  to  sue,  as  the  act  of  carving  out  an  inter- 
est In  tbe  property  and  transferring  it  by  means 
of  the  mortgages  and  the  enforcemokt  there- 
of was  to  all  intents  and  purposes  a  wrongful 
conversion  of  the  property  to  that  extoU:. 

7.  Saur— FoBK  or  Aoriov— Tbovbe. 

Under  the  circunurtanoea  the  complaint 
was  property  in  trover. 

8.  Sauk— InTERT  to  Oivn  PamBEWca— Bur- 
nonnoT  or  Bvidbnoe. 

In  an  action  by  a  trustee  in  bankruptcy 
under  Bankr.  Act  July  1, 1898,  c.  641.  |  OOb,  SO 
Stat.  502  lU.  S.  Gomp.  St  1901,  p.  8445],  to 
recover  the  value  of  property  transferred  as  a 
preference^  evldenoe  Aeld  to  show  tbat  certain 
chattel  mortgages  were  executed  by  the  bank- 
rupt to  defendant  with  intent  to  ^ve  the  latter 
a  preference. 

9.  Sahe— Notice  or  InsoLvEnor  to  Obbbitob 

PBnXBBED— QUEBTIONB  Or  FACT. 

In  such  action,  whether  defendant  had 
reasonable  cauee  to  believe  that  the  bankrupt 
was  insolvent  at  the  time  of  the  transfer,  with- 
in the  meaning  of  the  act,  was  a  Question  of  fact. 

10.  Saux. 

Defendant  was  fdiargeable  with  notice  of 
such  facts  as  reasonable  inquiry,  in  view  of  the 
drcumstances,  respecting  the  debtor*a  condi- 
tion, which  were  brought  home  to  it,  might 
fairly  be  expected  to  diaclosa. 

11.  Same— Pbetebekoe  —  What  Oonsnrom 
— Secubixt  bob  Debt. 

The  giving,  within  the  time  limited,  of 
chattel  mortgagui  or  other  security  by  tbe  t>ank- 
rupt  to  a  creditor  to  secure  his  clum  constitutes 
a  preference  where  undue  advantage  ow  other 
creditors  is  thereby  aoQulred. 

12.  Sauk— DiTFEBEHT  Actionb  bt  Tbustee. 
Where  a  debtor  transferred  certain  prop- 
erty subject  to  chattel  mortgages  in  considera- 
tion of  the  purchaser's  agreeing  to  apply  the 
purchase  price  on  the  mortgage  indebtedness, 
an  action  in  trover  by  the  debtor's  trustee  la 
bankruptcy,  subsequently  appointed,  to  recover 
of  the  punihaser,  as  agent  of  the  mortgagee,  the 
value  of  tbe  property  transferred  as  a  pref- 
erence in  fraud  the  bankrupt  law,  did  not 
preclude  the  trustee  from  thereafter  bringing  a 
similar  action  against  the  mortgagee. 

18.  SAUE—JUDaUENT— DiSTUBBIHO  SAME. 

A  Judgment  in  such  action,  improperly  in- 
cluding therein  an  amount  sufficient  to  substan- 
tially offset  an  amount  improperly  deducted 
therefrom,  did  substantial  justice  between  the 
parties,  and  should  not  be  disturbed. 

14.  Sauk— AssETB— What  Constitutes. 

Money  paid  to  the  bankrupt  by  mistake, 
and  by  him  turned  over'  to  defendant  waa  no 
part  of  the  bankrupt's  assets,  and  was  not  re- 
coverable by  plaintiff. 

Appeal  from  Circuit  Court,  Ban  Claire 
County;  James  O'Neill,  Judge. 

Action  by  Ralph  W.  Jackman,  trustee  of 
the  estate  of  John  H.  Toung,  a  bankrupt,, 
against  the  Eau  Claire  National  Bank.  Judg- 
ment for  plaintiff,  and  both  aides  appeal. 
Affirmed  on  Imtb  appeals. 

Rehearing  denied  October  8,  1905. 

O^lB  action  was  tonight  bj  Balph  W- 
Jadcman,  trustee  of  tbe  estate  of  Jolin  B. 
Yoong,  to  recover  tbe  value  of  propoty  trans- 
ferred as  a  prefwence  under  section  OOb. 
Bankr.  Act  July  1,  1898,  c.  641,  30  Stat.  662 
[U.  S.  Comp.  St  1901,  p.  3445].  Tbe  com- 
plaint alleges,  in  effect,  tbat  on  the  Ttl* 
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d&y  of  June,  1002,  John  H.  Toang,  of  Eiaa 
Claire,  Wia.,  filed  a  petition  In  bankruptcy 
and  was  adjudged  to  be  a  bankrupt,  and  on 
tite  23d  day  of  Jane,  1902,  tlie  plaintiff  waa 
dected  and  appointed  by  tbe  creditors  of 
said  Tonns  as  tmstee,  and  such  appoint- 
ment was  dnly  approved;  that  the  plaintiff 
duly  qualified  and  entered  upon  his  duties 
u  such  trustee,  and  brings  this  action  In 
such  capacl^;  also  alleges  the  corporate 
existence  of  defendant,  the  ownership  by 
Young  of  logs,  lumber,  shingles,  and  lath 
wortli  the  sum  of  $35,000,  and  other  prop- 
erty  not  exceeding  fSOO;  that  on  February 
10,  1902,  Young  was  wholly  insolvent;  that 
the  aggregate  of  his  Indebtedness  was  $40,- 
OOO,  and  the  value  of  his  property  f35,000; 
that  on  February  10,  1902,  he  was  indebted 
to  tbe  defendant  In  the  sum  of  $27,000  for 
money  borrowed  from  time  to  time  during  a 
period  of  about  two  years  prior  to  that 
date;  that  on  February  10,  1002,  he  made 
two  chattel  mortgages  to  defendant,  one  for 
the  Bmn  of  $15,000  and  the  other  for  the 
sum  of  $11,000,  to  secure  the  payment  of 
aid  amonnta  then  owing  by  him  to  defend- 
ant; that  the  property  so  transferred  to  de- 
fendant consisted  of  substantially  all  the 
property  then  owned  by  Young  not  by  law 
exempt,  which  facts  were  well  known  to 
deffflidant.  Its  officers  and  agents;  that  the 
effect  of  the  enforcement  and  foreclosiu'e 
of  said  mortgages  would  be  to  enable  de- 
fendant to  obtain  a  larger  percentage  of 
its  debt  than  would  other  creditors  of  said 
Young,  and  that  said  mortgages  were  given 
(or  the  purpose  of  hindering  and  delaying 
the  othCT  creditors  of  said  Young;  that  de- 
fendant, at  the  time  of  the  execution  of  said 
mortgages,  February  10,  1002,  had  reason 
to  believe  that  the  same  were  given  with 
the  intention  of  giving  defendant  a  prefer- 
ence. The  complaint  further  alleges  the 
corporate  existence  of  the  Waters-Clark  Lum- 
ber Company,  and  that  on  tbe  10th  day  of 
March,  1902,  at  tbe  special  Instance  and 
request  of  defendant.  Young  transferred  by 
bills  of  sale  to  said  Waters-Clark  Lumber 
Company,  for  the  benefit  of  defendant,  all 
the  property  covered  by  said  chattel  mort- 
gages, togethw  with  other  property,  which 
property  was  of  the  value  of  $35,000;  that 
said  bills  of  sale  were  not  executed  as  pro- 
vided by  chapter  80,  Bev.  St  1808,  and  no 
bond  was  given  as  required  by  sectlou  1601, 
Rev.  St  1808;  that  except  as  to  the  agree- 
ment of  said  Waters-Clark  Lumber  Compa- 
ny to  pay  said  indebtedness,  no  considera- 
tion waa  paid  by  it  for  said  property,  and 
nothing  was  paid  to  Young  at  tbe  time  of  the 
transfer;  that  Immediately  upon  the  execu- 
tion of  said  bills  of  sale  said  Waters-Clark 
Lumber  Company,  acting  pursuant  to  direc- 
tion of  defendant,  took  possession  of  and 
•old  said  property,  applying  the  proceeds  to 
tbe  payment  of  defendant's  Indebtedness  se- 
cored  by  said  mortgages,  and  that  defend- 
ant and  Its  officers  knew  that  the  property 


BO  transferred  constituted  all  the  available 
assets  of  said  Young,  and  that  such  trans- 
fer and  appropriation  would  result  in  the 
loss  by  other  creditors  of  all  their  indebted- 
ness; that  said  Waters-Clark  Lumber  Com- 
pany was  In  reality  acting  as  the  trustee  for 
defendant,  and  with  the  nnderatanding  that 
it  would  account  to  defendant  for  the  ph>- 
ceeds  of  the  property  transferred  to  the 
amount  of  Its  Indebtedness,  and  that  the 
amount  realized  In  excess  of  said  Indebted- 
ness would  be  paid  to  said  Young.  The 
complaint  further  alleges,  among  other 
things,  that  by  reason  of  tbe  collusive  ar- 
rangement and  agreement  aforesaid  and  the 
chattel  mortgages  and  bills  of  sale  tbe  de- 
fendant appropriated  to  the  payment  of  Its 
Indebtedness  substantially  all  the  property 
of  said  Young  of  the  value  of  $35,000,  and 
that  there  Is  no  other  property  In  the  pos- 
session of  said  trustee  or  belonging  to  said 
Young  out  of  which  tbe  creditors  of  said 
Young  can  be  paid,  and  that  It  is  necessary 
to  enable  plaintiff  to  pay  anything  to  the 
other  creditors  to  recover  from  said  defend- 
ant the  value  of  the  property  so  by  it  ap- 
propriated by  means  of  said  transfer.  Plain- 
tiff prays  Judgment  for  $35,000  and  costs. 

To  this  complaint  defendant  demurred 
for  want  of  Jurisdiction  of  the  subject-mat- 
ter, that  plaintiff  had  no  legal  capacity  to 
sue,  defect  of  parties  plaintiff  and  defend- 
ant, and  want  of  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  overruled 
the  demurrer,  and  defendant  answered,  ad- 
mitting that  on  June  7,  1002.  Young  was  ad- 
Judged  a  bankrupt  and  on  the  23d  of  June. 
1002,  plaintiff  was  appointed  trustee,  and 
qualified  as  such,  and  that  defendant  during 
the  times  mentioned  In  the  complaint  was  a 
banking  corporation  duly  organized;  that 
Young  executed  tbe  chattel  mortgages  refer- 
red to  in  the  complaint;  that  In  March,  1002, 
Young  sold  to  the  Waters-Clark  Lumber 
Company  logs  covered  by  one  mortgage,  and 
certain  other  logs,  and  that  a  portion  of 
the  proceeds  was  paid  to  defendant  to  dis- 
charge existing  Hens  held  against  said  prop- 
erty, and  denying  other  material  allegations 
of  the  complaint,  and  alleging  that  the  mort- 
gages were  given  for  a  valuable  considera- 
tion, and  were  not  made,  given,  or  received 
for  the  purpose  of  giving  defendant  a  pref- 
erence; and  further  alleging  that  prior  to 
the  commencement  of  the  action  plaintiff 
commenced  an  action  against  the  Waters- 
Olark  Lumber  Company  to  recover  the  pur- 
chase price  of  the  logs  and  other  material 
sold  by  said  Young  to  said  company,  and 
thereby  elected  to  look  to  and  bold  said 
company,  instead  of  defendant  aa  liable 
to  said  trustee. 

The  action  was  tried  before  the  court  and 
a  Jury,  and  the  following  verdict  returned 
by  tbe  Jury:  "(1)  Was  the  property  of  Young 
on  February  20,  1002,  when  the  chattel  mort- 
gages were  executed,  at  a  fair  valuatlcm,  suffi- 
cient in  amoont  to  pay  bis  debts?  Ananm. 
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No,  (2)  Was  the  property  ot  Toung  on  Afarcb 
8,  1902,  when  tbe  lumber  was  transferred,  at 
a  fair  raluatlon,  sufficient  in  amount  to  pay 
his  debta?  Answer.  No.  (3)  Was  the  prop- 
erty of  Yoang  on  March  Zd,  1902,  when  the 
logs  were  transferred,  at  a  fair  valuation, 
sufficient  In  ataount  to  pay  his  debts?  An- 
swer. No.  (4)  Did  the  Watera-CIark  Lumber 
Company,  acting  for  the  bank,  and  pursuant 
to  an  arrangement  between  tbe  said  lumber 
company  and  the  bank,  take  the  legal  title 
to  the  lumber  In  question  for  the  benefit  of 
tbe  defendant  under  an  agreement  with  Young 
and  tbe  defendant  to  account  to  it  for  a  por< 
tion  of  tbe  proceeds?  Answer.  Tea.  (5)  Did 
the  Waters-Clark  Lumber  Company,  acting 
for  the  bank,  and  pursuant  to  an  arrange- 
ment between  said  lumber  company  and  the 
bank,  take  the  legal  title  to  the  logs  In 
question  for  the  benefit  of  the  bank  under  an 
agreement  with  Young  and  the  defendant  to 
account  to  it  for  a  portion  of  the  proceeds? 
Answer.  Yes,  {Q)  Was  it  tbe  Intention  of 
Young,  by  the  execution  of  the  chattel  mort- 
gages to  the  bank,  to  give  tbe  bank  a  pref- 
a:«nce;  that  is,  to  enable  the  defendant  to 
obtain  a  greater  percentage  of  its  debt  than 
any  other  creditors  of  Young,  of  the  same 
class?  Answer.  Yes,  (7)  Was  it  the  inten- 
tion of  Young,  by  the  transfer  of  tbe  lumb^ 
to  the  Watera-CIark  Lumber  Company,  to 
give  the  bank  a  preference?  Answer.  Yes. 
(8)  Was  it  the  Intention  of  Young,  by  the 
transfer  of  the  logs  to  the  Waters-Clark  Lum- 
ber Company,  to  give  the  bank  a  preference? 
Answer.  Yes.  (9)  Did  tbe  agents  of  tbe  bank 
acting  therein  when  the  chattel  mortgages 
were  executed  to  it  have  reasonable  cause  to 
believe  that  Young  intended  thereby  to  give 
the  bank  a  preference ;  that  is,  to  enable  tbe 
bank  to  obtain  a  greater  percentage  of  its 
debt  than  any  other  of  Young's  creditors  of 
the  same  class  would  be  able  to  obtain?  An- 
swer, Yes.  (10)  Did  the  agents  of  the  bank, 
acting  therein  when  the  lumber  was  trans- 
ferred to  the  Waters-Clark  Lumber  Company, 
have  reasonable  cause  to  believe  that  Young 
intended  thereby  to  give  the  bank  a  prefer- 
ence? Answer.  Yes.  (11)  Did  tbe  agents  of 
tbe  bank,  acting  therein  when  tbe  Gadott 
logs  were  transferred  to  tbe  Waters-Clark 
Lumber  Company,  have  reasonable  cause  to 
believe  that  Young  intended  thereby  to  give 
the  bank  a  preferrace?  Answer,  Yea.  (12) 
Did  tbe  officers  or  agents  of  the  bank,  acting 
therein  when  tbe  upper  were  transferred 
to  the  Watera-CIark  Lumber  Company,  have 
reasonable  cause  to  believe  that  Young  in- 
tended thereby  to  gin  the  bank  a  preferenw? 
Answer.  Yes," 

It  was  stipulated  In  open  court  that  the 
following  facte  found  by  the  court  abould 
be  deemed  and  considered  as  part  of  the  spe- 
cial verdict:  "(1)  I  find  that  tbe  value  of  the 
lumber,  lath,  and  shingles  embraced  In  the 
chattel  mortgages  given  by  John  H.  Young  to 
ttke  deCendan^  and  dated  ITebruary  10^  1802, 


was  something  in  excess  of  the  sum  of  93,- 
402,85,  (2)  I  find  that  the  value  of  the  lum- 
ber alone  embraced  in  said  mortgage,  and 
which  was  subseguoitly  transf^red  to  the 
Waters-Clark  Lumber  Company  on  or  about 
March  8,  1902,  was  $3,452.85.  (S)  I  find  that 
the  value  of  the  note  given  by  Waters^Jlark 
Lumber  Company  to  Young,  and  by  him 
turned  over  to  the  defendant  for  said  lumber, 
was  ¥3,452.86.  (4)  I  find  that  the  value  of 
tbe  so-called  Cadott  logs  which  were  em- 
braced In  the  chattel  mortgage  given  by  John 
H.  Young  to  the  defendant,  and  dated  Feb- 
ruary 10,  1902,  was  f 10.077.84.  (5)  I  find  that 
tbe  value  of  the  note  given  by  Waters-Clark 
Lumber  Company  to  Yoimg,  and  by  him  trans- 
ferred to  the  defendant  on  or  about  March 
29,  1902,  such  note  being  a  part  of  the 
purchase  price  named  in  tbe  bill  of  sale 
for  the  logs  belonging  to  said  Young,  was 
$2,508.14.  (0)  I  find  that  the  value  of  the  so- 
called  'uprlver  logs,'  which  were  transferred 
by  bill  of  sale  from  Young  to  Waters-Clark 
Lumber  Company  on  or  about  March  29, 1902, 
was  $11,056.84."  It  was  also  stipulated: 
That  the  amount  of  Uenable  claims  due  labor- 
ers on  Cadott  logs  and  lumber,  paid  out  of  the 
proceeds  of  tbe  sale  thereof,  was  $8,212.35, 
That  the  amount  of  llenable  claims  due  la- 
borers on  upper  logs,  paid  out  of  the  pro- 
ceeds of  sale  thereof,  was  $6,05^.46^  That 
the  amount  paid  William  McElnnon  for  bal- 
ance due  on  purchase  price  of  logs  as  per  con- 
tract recorded  In  lumber  inspector's  office 
was  $2,627.95.  That  the  amount  paid  to  oth- 
er persons  as  purchase  price  of  other  upriver 
logs  was  $1,039.81.  That  tbe  amount  of  Uen- 
able claims  held  by  defratdant  on  February 
20,  1902,  was  $4,737.42.  That  the  amount  of 
llenable  claims  held  by  defendant  on  Mardh 
29,  1902,  was  $6,768.15.  That  the  amount  of 
nonllenable  claims  held  by  defendant  Feb- 
ruary 20, 1902,  not  including  notes,  was  $700. 
That  tbe  amount  of  nonllenable  claims  held 
by  defendant  March  29,  1902,  not  Including 
Ing  notes,  was  $1,106.  That  the  total  amount 
received  by  defendant  on  claims  held  by  it 
February  20,  1902,  not  including  what  was 
paid  on  llenable  labor  orders,  was  $6,660.99. 
which  was  made  up  of  the  following  items: 

Nots  of  Watsn-Clark  Lumber  OompanTt 
e1v«&  topar  puTGhftse  price  of  loen  |l,EOS  U 

Not«  ol  watara-Clark  Lumbsr  Companr, 
(Ivea  am  purcbau  price  ot  lumber   t,4GI  K 

Nonllenabl*  time  cbeclu  beld  bj  bank  Fab. 
10,  IMS    TOO  00 

It  was  further  stipulated  that  all  material 
questions  of  value  of  the  property  In  quea- 
tion  under  the  issues  raised  by  tbe  pleadings 
should  be  passed  upon  and  decided  by  the 
court  without  being  submitted  to  the  Jury, 
and  the  court's  findings  should  be  considered 
with  tbe  special  verdict 

Motion  was  made  by  defendant  for  a  di- 
rected vo-dlct  to  amend  the  verdict,  and 
for  judgment  iu>on  the  verdict  aa  ao  amend- 
ed. 
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Plaintiff  made  aeveraJ  motions  for  Judg- 
ment u  follows: 

(1)  The  amoant  asked  by  the  flnt  mo- 
tkm,  |23,98Si£S  and  intereit;  was  made  up: 

VUm  «(  OedtCt  leai....„..  m«T  M 

TalM  of  nprtrar  lu^   11,0BB  M 

yuam  ot  inmber  tranatarrad,  aielnriTa  of 
talh  UKt  aUnglas..   MM  » 

Um  fhOOO  taat  at  lombw  aolO.  irUA  We- 
tm-Cluk  Lbr.  Oo.  dU  net  gat   WO  00 

(2)  The  amoimt  aAed  hj  tbe  second  mo- 
tion. 913,680.69  and  intenet,  was  made  iq): 

TmlM  of  Cadott  log*  «mbrac«d  In  chtttel 
mortcmx*  to  bank  $lti,m  M 

VkJm  of  lumbar  ambnood  In  chattsl  moiV 
saca  to  bank   t,4Bt  86 

(8)  The  amount  asked  by  the  third  motion, 
I1S32B.14  and  Interest;  was  made  19: 

Talna  Watora-Clark  Lumbar  Oo.  nota, 
Stran  aa  pnrcbaaa  prlca  ot  lumbar  |  l,4SS  SB 

Talae  of  watera-CUrk  Lumbar  Co.  nota, 
iiTon  aa  diffaraoca  batwaan  porebaaa 
price  of  loo  and  amoant  Of  unpaid  labar 
order*  againBt  tbam   1,608  U 

Amount  01  time  orden,  wbotbar  Han  able  or 
otbarwiaa,  beld  br  bank  March  20,  IM^ 
which  wara  paid  07  Watara-Clark  Lum- 

t!,'^.r.f^.:'..'^:T.^.li.^. 

tIt,8IB  14 

(<S)  The  amomit  asked  hy  the  fourth  mo- 
tion, $11,398.41  and  Interest,  was  made  np: 

Talna  of  Watara-Clark  Lumbar  Co.  nota 

tor  lumber    t  l.tfl  K 

Value  of  Watan-Clarfc  Lumbar  Oo.  nota, 
lor  balance  ot  proceeda  ot  Joga  orar  and 

a.boTe  labor  elaimi   I,60S  U 

Tlma  ebodu.  whether  Uanabla  at  not,  held 
br  bank  Fab.  SO,  IHl,  whan  mortgagaa 

wara  glnn   S,4S7  41 

tu.m  41 

(5)  The  amonnt  asked  by  the  fifth  motkm. 
$7,066.99  and  Interest,  was  made  up: 

Lomber  note  I3.4S1  M 

Log  not*  procaada   1608  U 

XonHanabia  thna  diaeka  held  br  bank 
HanA  ».  IM   tW  W 

17,066  99 

(6)  The  amount  asked  by  the  sixth  motion, 
$0^0001.90  and  Interest,  was  made  v^i 

Lnmbarnote   tB,4U  8S 

Lag  nota    1,608  U 

ManUanaUIa  tbna  ehacka  baM  br  bank  Vab. 

uot   nooo 

^,660  » 

The  court  d«:iled  each  and  every  of  tbe 
foregoing  motions  and  ordered  jud^ent  tor 
plaintiff  for  the  sum  of  $8,254.99.  with  In- 
terest and  costs.  Judgment  was  entered  ac- 
cordingly, from  which  this  appeal  was  taken. 

Bundy  &  WUeoz,  tor  plaintiff.  Wickham 
&  Farr,  Cor  defendant 


KERWIX,  J.  (after  stating  the  facts).  On 
defendant* B  appeal  several  errors  are  as- 
signed, which,  BO  far  as  deemed  necessary, 
will  be  considered  In  their  order. 

1.  It  Is  claimed  that  the  court  orred  In 
orermling  defendant's  demurrer  to  plain- 


tiff's complaint  because  no  demand  was  al- 
leged, and.  further,  that  the  complaint  does 
not  sufficiently  allege  the  necesal^  of  bring- 
ing the  action.  Had  the  pn^rty  covered 
by  the  chattel  mortgages  been  in  the  pos- 
session of  or  under  the  control  of  defend- 
ant at  the  time  action  was  brought  by  the 
trustee,  so  that  It  could  have  been  surren- 
dered upon  demand.  It  would  be  neceBsary 
to  consider  and  decide  this  question.  There 
la  very  respectable  authority  to  the  effect 
that  no  demand  is  necessary  before  action 
by  a  trustee  to  recover  property  transferred 
in  fraud  of  the  bankrupt  act  upon  the  the- 
ory that  the  whole  transaction  resulting  In 
a  preference  being  unlawful,  no  demand  is 
necessary.  Goldberg  et  al.  v.  Harlan  (Ind. 
App.)  67  N.  B.  707;  Loveland  on  Bankrupt- 
cy, 600:  Bull  V.  Houghton  et  al.,  65  Gal.  422, 
4  Pac.  629.  But  in  the  case  before  us  It 
appears  from  the  allegations  of  the  com- 
plaint that  the  mortgaged  property  had 
been  converted  befwe  the  commencement  of 
the  action,  and  the  proceeds  applied  upon 
the  mortgage  indebtedness  of  the  defendant 
Tbe  defendant  by  such  conversion,  put  it 
out  of  Its  power  to  restore  the  property,  and 
under  such  circumstances  no  demand  was 
necessary.  Dunham  v.  Converse,  28  Wis. 
306;  Cramton  v.  Valldo  Marble  Oo.  (Vt)  15 
Atl.  153.  1  L.  R.  A.  120;  Shuman  v.  Pleck- 
eustelD,  Fed.  Oas.  No.  12,826. 

Counsel  for  defendant  further  claims  that 
tbe  complaint  is  defective  in  not  alleging  that 
any  creditor  had  filed  a  claim  in  the  bank- 
ruptcy proceeding,  or  any  fact  showing  that 
it  was  necessary  to  recover  the  alleged  pref- 
erence; and  Mueller  v.  Brass.  112  Wis.  40S, 
88  N.  W.  229,  is  cited  In  support  of  this  con- 
tention. It  Is  sufficient  answer  to  this  prop- 
osition to  say  that  such  case  deals  only  with 
the  provision  of  the  bankrupt  act  concerning 
the  capacity  of  the  trustee  to  avoid  transfers 
of  property  in  fraud  of  creditors,  wtilch,  in 
the  absence  of  the  bankruptcy  proceedings, 
such  creditors  might  themselves  avo^  l^ls 
action  deals  with  an  entlr^  different  mat- 
ter, under  that  part  of  the  bankruptcy  act 
relating  to  unlawful  preferences,  wherein  it 
Is  provided  that:  "If  a  bankrupt  shall  have 
given  a  preference  within  four  months  before 
the  filing  of  a  petition,  or  after  the  filing  of 
the  iwUtion  and  before  the  adjudication,  and 
the  person  receiving  It  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  Uiat  It 
was  Intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee  and  he 
may  recover  the  property  or  Its  value  from 
such  person."  Subdivision  "b,"  {  60,  Federal 
Act  July  1,  1898,  c  541,  30  Stat  562  [U.  S. 
Comp.  St  1901,  p.  3445].  No  condition  pre- 
cedent to  the  right  of  the  trustee  to  recover 
such  property  Is  found  In  the  statute,  as  wUl 
be  seen,  and  obviously  courts  cannot  legiti- 
mately Ingraft  any  upon  it 

2.  Concerning  tlis  second  assignment  of 
srror  tnit  little  need  be  said.  The  presidsut 
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of  defendant  was  called  for  examination  as 
an  adTerse  party  by  plalntlft.  Objection  was 
made  by  plaintiff  to  defendant's  ilgbt  to 
cross-examine  this  witness,  as  be  was  called 
by  plaintiff  tor  cross-examination  as  an  ad- 
verse party,  and  the  objection  sustained.  We 
Fall  to  see  bow  defendant  was  prejudiced 
by  this  rallng.  It  conld  have  called  and  ex- 
amined the  witness,  and,  be  being  president 
of  the  bank,  doubtless  was  not  an  unwilling 
or  hostile  witness.  Therefore  do  reversible 
error  was  committed  by  the  ruling. 

3.  Error  is  assigned  upon  the  alleged  am- 
biguity in  and  insuffldeacy  of  questions  4 
and  5  of  the  special  verdict,  wblch  deal 
with  the  subject  as  to  whether  the  Waters- 
Clark  Lumber  Company  In  acquiring  title  to 
the  property  In  question  acted  for  the  bank 
with  the  onderatandlng  that  a  portion  of  tbo 
proceeds  of  such  property  would  be  account- 
ed for  to  defendant  Much  that  Is  said  by 
counsel  for  plaintiff  on  this  branch  of  the 
case  la  quite  Immaterial  in  view  of  tbe  con- 
clusion we  have  reached  that  the  legal  wrong 
for  which  defendant  Is  liable  goes  back  to 
the  time  the  chattel  mortgages  were  exe- 
cuted, and  goes  no  further  than  the  Interest 
in  the  logs  and  lumber  which  In  the  form  of 
money  finally  came  to  its  possession.  The 
only  direct  Interest,  as  appears  from  the  un- 
controverted  evidence,  was  represented  by 
tbe  chattel  mortgages,  certain  lien  claims  ac- 
quired by  purchase,  and  a  small  amount  ad- 
ditional that  win  be  referred  to  specifically 
hereafter,  and  which  was,  as  appears,  sub- 
stantially charged  to  It  In  the  accounting  by 
which  the  total  Interest  In  the  property  for 
which  defendant  was  liable  was  arrived  at 
We  can  hardly  agree  with  the  treatment  by 
tbe  learned  circuit  Judge  in  his  opinion  of 
the  verdict  as  to  tbe  questions  under  discus- 
sion. He  expressed  the  view  that  such  ques- 
tions and  the  answers  thereto  do  not  find 
that  the  lumber  company  acted  as  agent  for 
defendant  In  taking  tbe  title  to  the  lumber. 
We  find  In  tbe  learned  Judge's  opinion:  "It  is 
not  found  that  the  lumber  company  was  the 
agent  of  the  defendant  If  that  were  so, 
then  It  would  result  that  the  defendant  really 
received  the  property.  The  Jury  has  found 
that  tbe  lumber  company  took  title  pursuant 
to  an  agreement  between  Toung  and  the 
bank  by  wblch  the  lumber  company  was  to 
account  to  the  bank  for  a  portion  of  the  pro- 
ceeds. Tbe  bank  received  tbe  notes,  and  not 
the  logs  and  lumber."  This  part  of  the 
opinion  of  the  learned  circuit  Judge  can  hard- 
ly be  reconciled  with  the  language  to  which 
It  refers,  since  It,  In  effect  sets  the  verdict 
aside  as  to  the  two  questions,  and  substi- 
tutes In  place  thereof,  as  a  fact  shown  to 
exist  by  the  undisputed  evidence,  that  the 
lumber  company,  without  any  other  relation 
to  the  bank  than  an  understanding  with  It 
tbat  Its  interest  In  the  logs  and  lumbw 
sftioidd  be  recognized  and  satisfied  out  of 
the  proceeds  of  such  property,  purchased  the 
same.  When  the  Jury  decided  that  the  lum- 


ber company  took  title  to  the  property  act- 
ing for  the  defendant  and  for  Its  benefit, 
they  pretty  clearly  decided  that  the  latter 
was  a  principal  and  the  former  a  mere  agent 
in  the  matter.  However,  tbe  evidence  seems 
to  clearly  establish  that  the  lumber  com- 
pany purchased  the  property  from  Young  In 
tbe  regular  course  of  business,  without  any 
understanding  with  tbe  defendant  other  than, 
that  Its  interest  in  tbe  property  as  mortgagee 
and  claimant  under  numerous  statutory 
labor  llena  should  be  recognized,  and  the 
equivalent  thereof  In  money  delivered  to  It 
out  of  tbe  proceeds.  It  were  better  If  tbe 
court  bad  entirely  omitted  the  two  quea- 
tlons  criticised,  because  tbe  matters  covered 
by  them  were  not  In  controversy  on  the  otI- 
dence,  and  to  have  framed  one  appropriate 
to  the  case,  and  directed  the  proper  answer, 
or  left  the  mattor  to  the  Jury,  or  found 
the  facts  Independently.  Having  taken  tbe 
answers  and  come  to  the  conclusion  Indicated 
by  that  part  of  the  opinion  quoted,  the 
better  way  certainly  would  bare  been  to  set 
the  answers  aside,  rather  than  to  t>end  tbe 
questions  Into  a  form  which  would  har- 
monize with  the  supposed  truth  of  the  mat- 
ter. We  may  say  in  passing  that  the  idea 
wblch  the  court  voiced  In  tbe  opinion  tbat 
defendant  did  not  receive  any  \<}gs  or  lum- 
ber, but  received  not^  so  tar  as  It  suggests 
that  defendant  did  not  receive  the  proper- 
ty, or  any  of  It,  for  wblch  tbe  recovery  was 
sought  is  hardly  consistent  with  the  rendi- 
tion of  tbe  Judgment  which  followed,  since 
the  very  purpose  of  the  action  was  to  re- 
cover the  value  of  property,  logs  and  lum- 
ber, not  notes,  wrongfully  converted  by  de- 
fendant to  Its  own  use.  If  the  reasoning  of 
the  learned  court  were  sound,  the  sugges- 
tion made  by  counsel  for  the  defendant  tbat 
tbe  action  was  brought  on  one  theory  and 
went  to  Judgment  on  another  would  not  be 
wholly  without  merit  The  fact  Is,  as  it 
seems,  tbat  the  defendant  did  In  legal  effect 
receive  Into  its  possession  and  convert  to 
its  use  tbe  property  In  qnestion  to  the  ex- 
tent of  Its  chattel  mortgage  Interest.  The 
foregoing  renders  It  unnecessary  to  discuss 
further  questions  4  and  6,  or  to  consider  com- 
plaints made  as  to  InstmctlfHis  given  In  re- 
spect thereto. 

4.  Error  Is  assigned  on  tbe  Instruction  to 
the  effect  tbat  all  the  creditors  belonged  to 
one  class.  Whether  tbat  is  right  or  wrong 
does  not  seem  to  In  any  way  concern  tbe 
case.  This  action,  as  we  have  Indicated,  la 
simply  one  In  trover  to  recover  the  value  of 
property,  which,  as  Is  alleged,  was,  in  fraud 
of  the  bankrupt  act,  wrongfully  convoked 
by  defendant  to  its  own  use.  Whether  there 
was  one  or  more  classes  of  oredlton,  and 
In  what  manner  tbe  property  sought  to  be 
recovered  would,  If  the  suit  were  successful, 
be  administered,  did  not  vary  In  tbe  slightest 
degree  the  legal  rights  of  tbe  plaintiff.  If 
the  property  was  obtained  by  the  defendant 
In  fraud  of  the  bankrupt  act,  plaintiff  was  en- 
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titled  to  racorer  the  ■ame,  and  fblt  im  the 
only  question  InTolved. 

5.  EiETor  Is  assigned  because  of  the  refusal 
to  direct  a  verdict  for  defendant,  and  in  de- 
nying  defendant's  motion  to  correct  the  spe- 
cial rerdlct  and  for  judgmeot  in  favor  of  de- 
fendant A  rigorous  argument  is  made  by 
counsel  for  defendant  against  the  rlgbt  of  tbe 
trustee  to  maintain  this  action  In  the  state 
court,  relying  mainly  upon  two  Wisconsin 
cases.  Brigliam  t.  Claflln,  81  Wis.  607,  11 
Am.  Rep.  623,  and  Bromley  t.  Qoodricb,  40 
Wis.  181,  22  Am.  Rep.  685.  These  cases  were 
decided  under  the  bankrupt  act  of  1807, 
which  was  quite  different  from  tbe  law  un- 
der which  the  present  case  was  brought; 
and  it  appears  that  one  of  the  reasons  given 
for  denying  the  right  of  the  state  court  to 
take  Jurisdiction  was  that  tbe  federal  courts 
had  exclusive  Jurisdiction  In  such  cases,  and 
that  conflicts  of  Interest  might  arise.  Under 
the  bankrupt  act  of  1S9S  the  Supreme  Court 
of  the  United  States  In  Bardes  v.  Hawarden 
Bank.  178  U.  S.  524,  20  Sup.  Ct  1000.  44  U 
Ed.  1175,  held  that  the  United  States  courts 
bad  no  Jurisdiction  over  suits  similar  to  the 
one  before  us  unless  by  consent  of  the  pro- 
posed defendant;  and  that  in  the  absence 
of  express  prolilbition  the  state  courts  lose 
none  of  their  Jurisdiction  to  litigate  questions 
arising  between  the  trustee  in  bankruptcy 
and  any  adverse  claimant  concerning  trans- 
fers of  property  claimed  to  be  made  In  fraud 
of  tbe  bankrupt  act  That  even  Jurisdic- 
tion conferred  upon  the  United  States  courts 
does  not  divest  the  state  courts  of  Jurisdic- 
tion In  such  cases.  Bardes  v.  Hawarden 
Bank,  siq>ra.  Under  the  above  decision  at 
tile  time  thla  action  was  commenced  the  Unit- 
ed States  courts  bad  no  Jurisdiction  of  the 
action,  and,  unless  It  could  be  brought  In  tbe 
state  court,  the  plaintiff  was  without  a  rem- 
edy, and  the  provisions  of  tbe  bankrupt  act 
practically  nullified.  It  Is  therefore  very 
clear  that  by  tbe  bankrupt  act  of  1898  the 
general  Jurisdiction  of  tbe  state  courts  In  In- 
dq;)eiident  actiKma  between  the  trustee  and 
adverse  clalmanto  was  in  no  manner  abridged, 
and  this  doctrine  Is  recognized  In  subdivision 
'V*  of  section  23  of  Bankr.  Act  1808,  80 
Stet  552  [U.  S.  Comp.  St  1901,  p.  8431], 
which  provides  that  "suits  by  the  trustee 
•ball  only  be  brought  or  prosecuted  In  the 
courts  where  tbe  bankrupt  whose  estate  is 
being  administered  by  such  trustee,  might 
have  brought  or  prosecuted  them  If  proceed- 
ings In  bankruptcy  had  not  been  Instituted, 
unless  by  consent  of  the  proposed  defend- 
ant" This  subdivision  was  amended  in  1003 
(Act  Feb.  6.  1903,  c.  487,  (  8,  32  Stat  708  [U. 
8.  Comp.  St  Supp.  1003,  p.  413])  by  adding: 
"except  suits  for  the  recovery  of  property  un- 
der section  sixty,  subdivision  *b,'  and  section 
sixty-seven,  subdivision  'e.* "  So  when  this 
suit  was  brought  It  could  not  be  maintained 
In  the  federal  court  without  the  consent  of 
tbe  def«idant  Bardes  v.  Hawarden  Bank, 
aapn;  Perkins  r.  McCauley  et  al.  p.  C) 


98  Fed.  286.  The  bankrupt  act  of  1898  nei- 
ther expressly  nor  by  necessary  implication 
having  excluded  ttie  state  court  or  given  ez- 
clusire  Jurisdiction  to  tbe  federal  courts  in 
suits  by  trustees  to  recover  property  trans- 
ferred in  fraud  of  tlw  bankrupt  act  the  or- 
dinary Jurisdiction  of  the  state  court  under 
the  Constitution  and  laws  continued  to  exist 
French  v.  Smith  &  Sons  Co.  (Minn.)  84  N.  W. 
44;  Chlsm  v.  Bank,  77  Miss.  509,  27  South. 
637 ;  Bardes  t.  Hawarden  Bank,  supra.  And 
this  doctrine  is  in  harmony  with  the  general 
theory  in  favor  of  concurrent  Jurisdiction  un- 
der the  Constitution  and  laws.  No  reasoH 
exlste  why  a  contestant  with  a  bankrupt  in 
such  case  should  lose  any  of  his  rights 
the  bankruptcy  of  bis  adversary,  and  for 
obvious  reasons  it  might  be  preferable  for 
him  to  litigate  In  tbe  state  courts.  Hence  the 
provision  of  sulMllvlsion  "b,"  |  23,  Bankr.  Act 
1898,  to  the  effect  that  suite  by  a  trustee  shall 
only  be  brought  in  tbe  courts  where  tbe  bank- 
rupt might  have  brought  and  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been 
Instituted,  unless  by  the  consent  of  the  pro- 
posed defendant  Claflln  t.  Houseman,  03 
U.  S.  130,  23  L.  Ed.  833.  It  Is  weU  settled 
that  unless  exclusive  Jurisdiction  be  given  to 
the  federal  court,  state  courts  have  concur- 
rent Jurisdiction,  subject  to  review  by  the 
Supreme  Court  of  the  United  States,  except 
in  cases  where  by  the  Constitution  itself  tbe 
power  is  given  exclusively  to  the  federal 
courts,  or  prohibited  to  tbe  state  courte. 
Martin  v.  Hunter,  1  Wheat  304,  4  L.  Ed.  97 ; 
Houston  T.  Moore,  5  Wheat  26,  6  Li  Ed.  14 ; 
Claflln  T.  Houseman,  supra.  It  is  clear, 
therefore,  as  a  general  proposition,  that  at 
tbe  time  this  action  was  commenced  stete 
courts  bad  Jurisdiction  of  such  controversies. 
But  it  is  claimed  on  tbe  part  of  the  defendant 
that  the  action  cannot  be  maintelned  with- 
out overruling  Brlgbam  v.  Claflln,  81  Wis. 
007,  11  Am.  R^.  623.  and  Bromley  t.  Good- 
rich, 40  Wis.  181,  22  Am.  Bep.  685.  It  Will 
be  observed,  however,  that  these  cases  were 
decided  under  tbe  bankrupt  act  of  1867,  and 
it  was  held  under  this  act  that  the  federal 
and  stete  courte  had  concurrent  Jurisdiction,  , 
and  hence  the  bankruptcy  stetute  was  not 
nullified  by  refusal  on  the  part  of  the  state 
courts  to  teke  Jurisdiction.  Besides,  these 
Wisconsin  decisions  were  put  upon  the  ground 
that  the  action  being  penal,  and  arising  un- 
der the  federal  stetute,  providing  a  Tederal 
forum  for  redress,  stete  courte  should  not  In- 
terfere to  enforce  a  penalty  under  a  federal 
statuta  And.  further,  that  confllcte  might 
arise  between  the  stete  and  federal  courte. 
and,  this  being  so,  and  the  statute  a  penal 
one,  and  the  United  Stetea  courte  having  Ju- 
risdiction, grave  consequences  were  anticipat- 
ed in  the  assumption  of  jurisdiction  by  the 
state  courts.  In  Brlgbam  v.  Claflln,  supra,  at 
page  613  of  81  Wis.  [11  Am.  Bep.  623],  this 
court  says:  "In  the  first  place,  it  must  be 
obvious  that  the  assertion  of  a  state  jurisdlc* 
tlon  in  such  causes  will  greatly  tend  to  pro- 
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tract  and  multiply  snlts  In  respect  to  the 
bankrupt's  estate,  and  will  Inevitably  be  a 
most  fruitful  source  of  conflict  and  collision 
between  the  state  and  federal  tribunals.  The 
object  and  policy  of  the  bankrupt  law  mani- 
festly are  to  collect  and  distribute  the  prop- 
erty of  the  bankrupt  among  hte  creditors  as 
promptly  as  practicable ;  and  these  ends  can 
be  much  more  readily  accomplished  by  the 
United  States  courts— which  have  plenary 
Jurisdiction  in  these  mattes — than  by  tri- 
bunals acUns  by  different  modes,  and  delv- 
ing their  powers  from  other  sources."  No 
such  consequences  could  result  from  the  bank- 
rupt act  of  1888.  On  the  contrary,  the  con- 
tention of  counsel  for  defendant  would  put 
the  trustee  in  the  anomalous  position  of  being 
unable  to  administer  his  trust  because  no 
court  was  open  to  him.  The  bankrupt  act  of 
1898  clearly  cont^plates  that  suits  similar 
to  the  one  before  as  may  be  brought  in 
state  courts,  and  cannot  in  the  United  States 
courts.  This  court  has  declined  to  follow 
the  doctrine  of  Brlgham  r.  Claflln,  81  Wis. 
607,  11  Am.  Rep.  623.  and  has,  in  effect,  held 
that  actions  like  the  instant  case  may  be 
maintained  in  the  state  courts.  Binder  t. 
McDonald,  106  Wis.  332,  82  N.  W.  156;  Muel- 
ler V.  BruBs,  112  Wis.  400,  88  N.  W.  229. 
State  courts  therefore  should  take  Jurisdic- 
tion, and  the  action  was  properly  brought 
Claflln  T.  Houseman,  93  U.  S.  130,  23  L.  Ed. 
S33;  Mueller  t.  Bruss,  supra;  Bardes  t. 
Hawarden  Bank,  178  U.  S.  S24,  20  Sup.  Ct 
1000,  44  L.  Ed.  1175;  Lyon  v.  Qark,  124 
Mich.  100,  82  N.  W.  1058,  83  N.  W.  694; 
Frmch  T.  Smith  St  Sons  Co.  (Minn.)  84  N.  W. 
44;  Perkins  t.  McCauley  (D.  G.)  98  Fed.  286; 
Huntington  t.  Attrlll,  146  U.  S.  657,  13  Sup. 
Ct  224,  36  L.  Ed.  1123 ;  Whitman  t.  Oxford 
Nat  Bank,  176  U.  S.  087,  20  Sup.  Ct  477,  44 
L.  Ed.  587;  Ghlsm  T.  Bank,  77  Miss.  699,  27 
South.  637. 

It  Is  further  claimed  by  counsel  for  defend- 
ant that  the  property  for  the  value  of  which 
this  suit  was  brought  had  never  been  sold  or 
received  by  the  defendant,  and  therefore  the 
action  cannot  be  maintained;  that  the  de- 
•  fendant  received  notes,  not  property.  It  was 
established  on  the  trial,  without  any  room  for 
reasonable  controversy,  that  what  the  bank 
got  was  Its  mortgage  Interest,  obtained  In 
fraud  of  the  bankrupt  act  and  Its  Interest 
by  reason  of  certain  lien  claims,  and  a  small 
amount  in  addition,  as  we  have  before  Indi- 
cated. The  notes  were  but  mere  instruments 
by  means  of  which  its  interest  In  the  proi>er- 
ty  was  transferred  to  Its  possession  In  the 
form  of  money.  To  all  Intents  and  purposes 
it  received  the  logs  and  lumber  to  the  ex- 
tent of  its  interest  therein  as  effectually  as 
any  chattel  mortgagee  obtains  bis  Interest  In 
the  subject  covered  thereby  when  a  purchas- 
er thereof  subject  to  the  mortgage  values  the 
mortgage  Interest  and  delivers  It  to  the  mort- 
gagee In  money.  The  act  of  carving  out  an 
Intwest  in  the  property  and  transferring  it  by 
means  of  the  mortgage,  and  the  enforcement 


thereof  In  fraud  of  the  bankrupt  act,  was. 
to  all  intents  and  purposes,  a  wrongful  con- 
version of  the  property  to  that  extent  Tbe 
complaint  was  In  trover,  which  was  proper 
under  the  drcnmstancea.  The  difficulty  at 
several  points  In  this  case  is  in  the  fact 
before  mentltmed  that  tbe  mere  instrument 
by  means  of  which  an  interest  In  the  prop- 
erty was  transferred  to  defendant  has  been 
treated  as  the  property  defendant  obtained. 

It  Is  further  claimed  by  defendant  that 
there  Is  no  evidence  sufficient  to  support  the 
finding  that  defendant  had  reasonable  cause 
to  believe  that  Toung  Intended  by  the  sale 
to  enable  the  bank  to  obtain  a  greater  per- 
centage of  Its  debt  than  other  credlt(H«  of 
the  same  class  would  be  able  to  obtain,  and 
we  are  earnestly  asked  by  counsel  to  care> 
fully  consider  the  evidence  upon  tills  sub- 
ject Quite  a  lengthy  argument  is  made  by 
counsel  to  the  effect  that  the  enforcement 
of  the  mortgage  Indebtedness  would  not 
enable  defendant  to  obtain  a  greater  per^ 
centage  of  Its  debt  than  any  other  creditor 
of  tbe  same  class;  hence  there  was  no  pref- 
erence. There  Is  abundance  of  evidence  to 
the  effect  that  Young  was  Insolvent  at  the 
time  of  execution  of  the  mortgages,  and  that 
tbe  agents  of  defendant,  when  the  mort- 
gages were  executed,  had  reasonable  cause 
to  t>elleve  that  Toung  Intended  to  give  de- 
fendant a  preference.  It  would  serve  no 
useful  purpose  to  go  Into  a  lengthy  discus- 
sion of  the  evidence  upon  this  proposition. 
Toung  was  hopelessly  Insolvent  when  the 
mortgages  were  executed.  He,  in  effect, 
told  the  officers  of  the  bank,  when  requested 
to  make  the  mortgages,  that  be  did  not  "have 
sufficient  property  to  pay  all  his  creditors. 
He  did  all  his  banking  business  with  defend- 
ant He  was  not  a  man  of  large  means 
or  large  business  interests.  Defendant  had 
examined  Into  bis  affairs,  and  knew,  or 
ought  to  have  known,  hia  financial  condi- 
tion. His  indebtedness  to  the  bank  during 
a  period  of  about  two  years  prior  to  the  ex- 
ecution of  the  mortgages  had  Increased  from 
$2,000  to  $27,000,  while  during  the  same  time 
there  Is  evidence  to  the  effect  that  his  as- 
sets decreased.  The  officers  of  the  b^nk 
were  urging  payment  for  a  year  before  the 
mortgages  were  given,  claiming  the  loan  was 
too  large.  It  appears  that)  a  day  or  so  after 
Toung's  mill  burned  an  officer  of  the  bank 
requested  him  to  execute  chattel  mortgages, 
and  presented  them  to  him  prepared;  that 
he  refused,  saying  It  would  not  be  fair  to 
do  that  and  leave  all  the  rest  of  his  creditors, 
as  he  did  not  have  enough  to  pay  all  he 
owed;  and  the  officer  of  defendant  said  he 
ought  not  to  go  back  on  the  hank,  that  It 
had  used  him  well,  and  he  ought  to  give  it 
a  mortgage.  At  this  time  he  refused  to  ex- 
ecute the  mortgages,  but  did  about  a  week 
later.  Toung  testified  that  he  intended  to 
give  defendant  a  preference.  It  is  true  he 
made  stetements  to  the  bank  showing  his 
assets  much  larger  thu  they  reallj  were. 
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but.  In  -view  of  the  large  lodebtedneas  to 
the  banlc  and  Ita  familiarity  with  hla  bnsl- 
neaa,  together  -with  the  fact  that  he  was 
meeting  practically  all  his  obllgatlonB  with 
fresh  promises  to  pay,  and  constantly  In- 
creasing his  Indebtedness,  the  defendant 
must  be  charged  with  tmowledge  of  his  In- 
■olvency  at  the  time  of  the  execntlon  of  the 
mortgages.  But  It  Is  useless  to  pursue  Oie 
investigation.  It  Is  sufficient  to  say  that  we 
are  convinced  from  a  careful  examination  of 
the  erldence  that  it  supports  the  verdict, 
and  open  well>«stabllahed  principles  such 
finding  cannot  be  dlBtnrI)ed.  Whether  de- 
fendant had  reasonable  cause  to  believe  that 
Young  was  Insolvent  within  the  meaning  of 
the  bankrupt  act  was  a  Question  of  fact, 
and  It  was  chargeaUe  with  notice  of  such 
fact  as  reasonable  Inquiry  In  view  of  the  cir- 
cumstances with'  respect  to  the  debtor"!  con- 
dition, which  were  brought  home  to  It,  might 
fairly  be  expected  to  disclose.  So  the  facts 
and  drcumetances  in  this  case  were  suffi- 
cient to  warrant  the  Jury  In  finding  that 
the  mortgages  were  executed  with  Intent 
of  giving  defendant  a  preference.  In  re 
Eggert,  102  Fed.  T35,  43  O.  O.  A.  1;  Hack- 
ney V.  Raymond  Bros.  Clarke  Co.  (Neb.)  94 
N.  W.  822:  Glddlngs  T.  Dodd  et  al.,  Fed. 
Caa.  No.  6,405. 

It  la  claimed,  however,  by  counsel  for  de- 
fendant, that  unless  the  enforcement  of  the 
mortgages  would  operate  to  give  defendant 
a  greater  percentage  of  Its  debt  than  other 
creditors  of  the  same  class  would  receive, 
the  mortgages  did  not  amount  to  a  convey- 
ance of  property—or,  in  other  words,  a  pref- 
erence— ^within  the  meaning  of  the  bankrupt 
act  We  do  not  so  understand  the  law. 
The  federal  statute  renders  void  any  pref- 
oence  given  under  the  circumstances  speci- 
fied therein,  and,  as  we  have  seen,  gives  the 
trustee  In  bankruptcy  the  right  to  recover 
any  property,  or  its  value,  conveyed  in  vio- 
lation of  such  act  Manifestly,  if  a  credit- 
or receives  security  for  the  payment  of  his 
daim,  and  that  Is  followed  within  four 
months  by  the  commracement  of  proceedings 
In  bankruptcy  against  or  on  the  part  of  the 
debtor,  the  Intention  of  such  security  being 
to  give  the  favored  creditor  a  preference  (he 
having  knowledge  or  reasonable  means  of 
knowledge  thereof),  and  yet  have  the  .same 
standing  as  other  creditors  for  the  balance 
of  his  claim  as  he  would  have  if  the  trans- 
action were  valid,  the  effect  would  neces- 
sarily be  to  give  such  creditor  an  undus 
advantage — a  preference,  within  the  mean- 
ing of  the  bankrupt  act.  That  la  too  clear 
to  admit  of  reasonable  controversy.  Toof 
et  al.  T.  Martin.  18  Wall.  40,  20  L.  Bd.  481. 

The  further  point  Is  made  that  prior  to 
the  commencement  of  this  action  plaintiff 
ratlfted  the  sale  by  Tonng  to  the  Waters- 
Clark  Itombcr  Company,  whldi.  by  this  ac- 
tion. It  Is  sought  to  avoid,  in  that  July  7. 
1902,  be  began  an  action  against  such  com- 
pany on  tlw  tliaory  that  there  was  such  a 


sale;  that  the  property  was  of  the  value  of 
$35,000;  that  the  company  agreed  to  pay 
certain  Hens  on  the  property,  and  that,  after 
taking  account  thereof,  there  was  a  balance 
due  Young;  that  the  action  was  grounded 
on  Implied  contract,  and  precluded  subse- 
quent action  sounding  In  tort  to  recover 
the  subject  of  the  sale.  True,  one  cannot 
pursue  inconsistent  remedies  to  obtain  re- 
dress for  a  single  wrong.  He  cannot  bring 
replevin  or  trover  lyton  the  theory  that  the 
property  Involved  Is  his,  and  subsequently 
sue  upon  contract  as  If  the  title  to  the 
property  had  passed  from  him  or  beyond 
his  reach.  Fuller- Warren  Co.  v.  Harter,  110 
Wis.  80,  85  N.  W.  688,  63  L.  B.  A.  603.  &4 
Am.  St  Bep.  867;  Smeesters  v.  Schroeders 
(Wis.)  101  N.  W.  863;  Bowell  v.  Smith  (Wis.) 
102  N.  W.  1.  But  we  fall  to  see  how  this 
doctrine  applies  here.  Counsel  for  defend- 
ant seems  to  have  misconceived  the  char- 
acter of  the  action  commenced  by  plaintiff 
against  the  Waters-Clark  Lumber  Company. 
As  we  read  the  complaint,  a  copy  of  which 
is  found  in  the  record,  the  cause  of  action 
set  forth  therein  is  similar  to  the  one  here. 
It  is  in  trover  to  recover  the  value  of  prop- 
erty wrongfully  converted.  The  ,  lumber 
company  Is  there  charged  with  having,  as 
agent  for  the  defendant  hare,  In  fraud  of 
the  bankrupt  law,  obtelned  possession  of 
the  property  In  question  1^^  purchasing  the 
same  of  Young.  This  action  charges  the 
same  thing.  While  before  the  effort  was 
to  recover  the  value  of  the  property  of  a 
guilty  agent  here  the  parp<Me  was  to  re- 
cover the  value  of  the  property  of  the  gnllty 
prlncipa].  Both  actions  were  commenced 
upon  the  theory  that  the  pn^wrty  In  ques- 
tion was,  In  fraud  of  the  bankrupt  law,  con- 
verted by  tlid  lumber  company  and  the  de> 
fendant;  the  fiwmer  acting  as  agent  of  the 
latter. 

6L  It  la  farther  assigned  as  mm  that  tte 
Judgment  la  excesslvew  The  court  fixed  tiie 
amount  by  taking  the  aggregate  of  the  two 
notes  and  the  $700  paid  for  nonllen  time 
che<dui  held  the  bank,  aggr^Ung  $6,- 
660^,  and  deducting  therefrom  $408,  amount 
of  nonllen  time  diecfcs  takm  by  defendant 
between  FeSiniaty  aOCb  and  March  2&th, 
leaving  the  balance  ct  $6,254^,  for  which 
amount  with  Intenst  and  costs,  Jadgm«it 
was  rendered.  Oonnsel  for  defendant  con- 
cedes that  the  9406  sbould  not  have  been  de> 
ducted,  but  contends  thal^  because  fliere  wu 
Included  in  one  of  the  notes  inairiiig  np  the 
ss^gate  of  $6,660^  $418  overpayment  on 
the  purchase  ^ce  of  the  logs  by  the  Watera- 
Olark  linmber  Company,  the  difference  be- 
tween the  $418  and  $400  mates  the  Judgment 
to  that  extent  excessive  in  the  sum  of  $7. 
But  there  is  evidence  tbat  the  amount  of  this 
so-called  ovwpayment  on  purchase  price  was 
In  fact  only  $377.06.  It  quite  clear  from 
the  record  that  the  $406  should  not  have  been 
deducted  from  the  $700,  amount  ot  nonllen 
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time  ctaecfci  held  by  defendant  February  20, 
1902;  but  Bbonld  hare  been  dedncted  from 
11406^  the  amount  of  nonllen  time  cbecks 
beld  by  defmdant  Marcb  29,  1902.  Tbe 
amotmt  of  the  oreriwyment  on  purchase 
price  of  logs,  however,  shoold  have  been  de- 
ducted, and  hence  the  errors  do  not  anbstan- 
tlally  affect  the  Judgment  It  is  claimed  by 
counsel  for  plaintiff  that,  even  though  the 
lumber  company  paid  $413,  or  any  amount, 
more  than  the  purchase  price  of  the  logs  by 
mistake  or  otherwise,  aud  that  the  amount 
was  Included  In  the  Judgment  it  cannot  be 
considered.  This  position  la  not  tenable. 
If  an  amount  was  included  In  tbe  judgment 
which  should  not  have  been,  sufficient 
substantially  to  offset  the  $406,  which 
was  imprcHKrly  deducted  from  the  Judg- 
ment substantial  Justice  was  done  be- 
tween the  parties  in  that  regard,  and  0» 
Judgment  should  not  be  disturbed.  Tbe 
trustee  acting  for  tbe  creditors  was  sot  enti- 
tled to  Judgment  for  any  amount  paid  by  mis- 
take by  the  lumber  company  to  Young,  and 
turned  over  by  Young  to  the  defendant  It 
was  no  part  of  Young's  assets,  and  therefore 
<lld  not  become  any  part  of  the  trust  property. 

Some  other  points  presented  In  the  brief  of 
counsel  for  defendant  do  not  strike  us  as 
being  sufficiently  significant  to  warrant  con- 
elderatlon  in  this  opinion,  though  It  should 
be  said  that  all  points  presented  by  counsel 
have,  as  It  Is  believed,  been  fully  considered 
by  tbe  court  The  amount  of  the  judgment, 
as  we  view  the  matter.  Is  substantially  the 
equivalent  of  the  property  which  defendant 
secured  by  Its  mortgages.  That  Is  all  the 
property,  as  appears  from  the  record,  which 
It  obtained  In  fraud  of  ttie  bankrupt  act 


Motions  for  Judgment  on  the  verdict  were 
made  in  plaintiff's  behalf,  the  amounts  claim- 
ed ranging  from  upwards  of  $24,000  down  to 
$^660.99.  On  his  appeal  he  complains  of  the 
denials  of  such  motions,  and  seeks  to  ob- 
tain an  Increase  In  tbe  judgment  awarded. 
What  has  been  said  seems  to  effectually  dis- 
pose of  all  questions  presented  In  that  re- 
gard, ^e  money  paid  to  defendant  on  the 
lien  claims  was  for  actual  interests  In  tbe 
property,  paramount  to  the  rights  of  tbe 
plaintiff.  We  use  the  term  "lien  claims"  in 
preference  to  the  term  "llenable  claims."  Un- 
der our  statute,  as  construed  by  this  court, 
such  claims  are  actual  Interests  in  the  prop- 
erty to  which  they  relate,  subject  to  be  de- 
feated by  failure  to  perform  certain  condi- 
tions subsequent,  made  by  statute  necessary 
to  the  preservation  and  enforcement  of  the 
lien.  The  term  "llenable  claim"  suggests 
mere  right  to  obtain  an  interest  in  specific 
property,  instead  of  an  interest  in  prsesentl 
therein.  The  latter  is  tbe  character  of  a 
laborer's  lien  on  logs  and  lumber  under  our 
statute.  His  Interest  In  the  property  he  ac- 
quired by  performance  of  the  labor.  Smith 
V.  Shell  lAke  Lumber  Oo.,  68  Wis.  89,  SI 
N.  W.  694;  VUes  T.  Green,  91  Wis.  217,  64 
N.  W.  85&  Manifestly,  a  mere  realisition  in 
money  by  defendant  of  its  interest  in  prop- 
erty, which  was  perfectly  valid,  was  not  a 
violation  of  the  bankrupt  act  as  to  unlawful 
preferences.  The  only  Interest;  as  we  haTS 
seen,  in  the  property  in  question,  which  was 
acquired  by  the  defendant  in  violation  of 
such  act,  was  the  mortgage  interest  and  that 
interest  In  moneiy  value  was  embodied  In  the 
judgment 

The  judgment  Is  affirmed  on  botb  appeals. 
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NBWTON  et  al.  T.  THERESA  VILLAQB 
HUT.  FIRB  INS.  CO.  SAMB  r.  WATER- 
LOO MDT.  FIRfll  INS.  CO.  SAME  r.  DB 
FOREST  HUT.  FIRB  INS.  CO. 

(Sopnme  Court  of  Wlsooosin.  Jiue  28,  1906.) 

1.  iHsouncE  —  Faim  Swbahug— BuBDin 
or  Paoor. 

Where  Iiuaren  denied  UaUHtr  <w  the 
fToimd  that  iDsared  were  guilt;  of  trand  end 
nbs  swearing  in  making  np  their  proofs  of 
lOM,  the  bnrden  was  on  Innirers  to  inwTe  such 
alleged  wUUal  fraud  and  falie  iwaaring  by  clear 
and  aatisfactozy  erldenee. 

[Ed.  Note.— For  caaea  In  point,  lee  toL  28i 
Oiint;  Dig.  Inniranoe.  H  1666,  im] 

2.  Samb— EviDBnot. 

In  an  action  on  Sre  policies,  evidence  held 
insnffidoit  to  show  that  Andings  by  the  court 
that  Insured  were  not  guilty  of  willful  false 
■wearing  In  maUag  up  their  proofs  of  loss  were 
crroneons. 

8.  SaICK  —  CONSITIOETB  OW  POIJCT— IlTVEHTO- 
■US. 

Original  policies,  of  which  the  pcdldss  sued 
OB  were  rraewals,  were  issoed,  two  in  Norem- 

ber,  and  one  In  June,  1001.  The  policies  re- 
quired an  inventory  to  be  taken  once  a  year, 
and  inventorieB  were  taken  in  April,  1901,  and 
in  February,  1802,  and  the  fire  occurred  shortly 
after  midnight  on  the  morning  of  June  21,  1003. 
Beld,  that  the  policies  did  not  require  that  each 
inventory  mast  be  taken  exactly  12  months  aft- 
er the  precedhig  one,  and  tliat  the  inventories 
taken  comtitntcd  a  compliance  with  the  re- 
quirement. 

i.  SAin— LnciTiNG  Liabilitt. 

Rev.  St.  1898,  (  1943a,  provides  that  no 
An  insDrance  company  shall  Issue  any  policy 
Umitfaur  tiw  amonnt  to  he  paid  la  case  of  loss 
below  "the  actual  cash  value  of  the  proper^  If 
within  the  amount  of  the  Insurance  for  which 
premium  is  paid."  Held,  that  eucb  provisioti 
should  tw  construed  as  referring  to  the  actual 
cash  Talne  of  the  propwty  "destroyed,"  and  not 
to  the  property  insured. 

Appeal  from  Circuit  Court,  Dodg*  Goimtr ; 
James  J.  Dick.  Judge. 

Actions  l>7  Theodore  Newton  and  another 
against  the  Theresa  Village  Mntttfll  Fire  In- 

ranee  Company,  the  Waterloo  Hutosl  Fire 
Insurance  Company,  and  tlie  De  Forest  Mu- 
tual Fire  Insurance  Company.  From  Judg- 
ments in  fBTCMT  of  plolntlfto  In  eadi  caae^  each 
d^endant  pnMecntad  a  separate  appeal.  A^ 
Armed. 

Tbla  Is  a  coDK^idated  acUon  to  recover  op- 
<n  three  standard  Are  insurance  policies  is- 
soed by  the  defendant  companies;  reapective- 
ty,  on  a  atode  of  grocerlea  which  was  owned 
the  plalntlfliB  In  the  dty  of  Beaver  Dam, 
and  destroyed  by  Are  a  little  after  midnight 
on  the  morning  of  Jnne  21,  1008.  The  de- 
fenses  relied  upon  were  (1)  that  the  plalnSffs 
woe  gnUt7  of  firand  and  false  iwearli^  af^ 
er  the  loas,  in  Including  In  tbelr  atatonent  of 
pn^erty  destn^ed  goods  that  bad  never  been 
received,  and  were  not  in  fact  In  the  store  at 
the  time  of  tbe  Are;  (9  tiiat  tiie  plalntUDs 
failed  to  take  an  anmial  Inventory,  aa  they 
had  agreed  to  do  In  tbelr  m>pllcatl0Q8,  and  as 
speddcally  regtdred  by  the  twma  of  tlie  De 
Forest  ptAlcy;  ^  tbat,  as  to  the  De  Forest 


Tnsnrance  ComiiaQy,  tbey  failed  to  ke^  tbelr 
Invoitory  book  In  the  aafe,  as  required  by  tbe 
policy.  The  case  was  tried  by  the  court  with- 
out jury.  Tbe  court  found  against  the  con- 
tentions of  the  defendants  on  all  pointa ;  also 
that  the  total  value  of  the  proper^  dotroyed 
was  $5,460.22,  which  was  covered  by  Insnr- 
ance,  amounting  to  16,700,  to  wit^  fl,^  In 
the  Theresa  Company,  |1,SOO  In  the  De  For^ 
est  Company,  $1,000  In  tbe  Waterloo  Com- 
pany, and  $1,500  In  the  Mayvllle  Mutual  In- 
surance Company.  Judgment  was  rendered 
against  the  Theresa  Company  for  of 
the  amount  of  the  loss,  and  against  each  itf 
the  other  two  companies  for  ib/bt  of  tile  loss, 
and  the  defendants  each  appeal. 

Richmond  Lamb  ft  Jadcman  (O  F.  Lamb, 
of  counsel),  for  aroellanta.  H.  B.  BnA^  fbr 
respondents. 

WINSLOW.  J.  (after  stating  tbe  facts). 
Tbe  defense  chiefly  relied  on  was  that  the 
plalntifta  wore  guilty  of  fraud  and  false 
swearing  In  making  their  proofa  of  loss.  It 
is  admitted  that.  In  stating  the  amount  of 
tbe  loss  in  their  proofs,  merchandise  to  tbe 
amount  of  $128.51  was  Included  In  tbe  gross 
amount  of  property  claimed  to  have  been  de- 
stroyed, which  had  been  ordered  before  the 
Are  but  had  not  been  received,  at  the  time  of 
the  flre;  and  It  Is  also  admitted  that  upon 
their  examination  In  Milwaukee,  aftw  the 
making  of  the  proofs,  they  testified  that  these 
goods  bad  actually  been  received  before  tbe 
flre,  except  as  to  three  Invoices  from  Walsbe. 
Boyle  ft  Co.,  of  Chicago,  amounting  to  $89.61, 
which  they  Anally  admitted  had  not  been  re- 
c^ved.  They  claimed  that  these  false  state- 
ments were  made  through  Innocent  mistake, 
while  the  defendants  claimed  that  they  were 
willfully  made,  and  this  was  the  issue  to  be 
decided.  Upon  this  issue  It  was  Incumbent 
upon  tbe  defendants  to  prove  the  alleged  will- 
ful fraud  by  clear  and  satisfactory  evidence. 
The  trial  court  having  fOund  that  It  was  not 
so  proven,  It  becomes  necessary  to  examine 
the  evidence  to  ascertain  whether  It  can  be 
said  that  this  finding  is  against  the  clear  pre- 
ponderance of  the  evidence. 

The  Invoices  In  question  were  six  In  num- 
ber, aa  follows:  Swift  ft  Co.,  Chicago,  $14.75 
and  $8.70;  Durand  ft  Kaspar  Co,  Chicago^ 
$6145;  and  Walsh^  Bc^le  ft  Co.,  Chicago, 
$12.21,  $24.95,  and  $2.46.  The  biU  of  the  Du- 
rand ft  Kaspar  goods  was  dated  June  20, 
1003  (being  the  day  precedlnir  the  flre),  and 
was  received  by  the  plaintiffs  on  tbe  same 
day.  The  bills  of  the  Wal^e,  Boyle  ft  Go. 
goods  were  dated  June  22, 1903,  and  the  dates 
of  tile  Swift  ft  Co.  bills  do  not  appear,  but 
all  of  the  goods  represented  In  these  Invoices 
arrived  at  the  railway  station  In  Beaver  Dam 
after  the  flre  (atthongh  ordered  before),  and 
were  recelptal  for  by  the  plaintiff  Rissman 
on  June  25tb.  Adjusting  ofllcers  represent- 
ing the  various  Insurance  companies  arrived 
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on  thfi  ground  on  June  22d,  and  came  again 
June  28tb,  but  at  neltber  date  had  tiie  sal- 
vage been  ascertained  or  the  undamaged 
goods  separated  from  the  damaged  goods,  so 
that  nothing  was  done.  They  finally  return- 
ed to  adjust  the  loss  on  July  IStb,  and  at  this 
time  went  over  the  entire  situation  with  the 
plaintiffs.  At  this  meeting  the  plalntifb  pro> 
duced  their  books  and  the  last  Inventory 
taken  by  them,  dated  February  10,  1902,  as 
well  as  all  involcra  of  goods  purchased  since 
tlie  Inventory,  including  the  invoices  in  aoes- 
ti(HL  Upon  the  bills  payable  account  In  fbe 
ledger  the  six  invoices  In  question  were  en> 
tered,  and  all  dated  June  20,  1908.  The  in- 
suranoe  adjustars  made  up  a  statonent  of  the 
loss  in  substantial]^  the  fbllowlng  manner: 
They  started  with  the  amount  of  the  Inven- 
tory of  siodc  of  February  10,  1902,  being  the 
smn  of  $6^624.65^  and  deducted  therefrom  20 
per  cent  for  depredation,  added  outstanding 
accounts  and  cash  on  hand,  making  a  balance 
of  $5,661.06.  They  then  took  the  amount  of 
credit  purchases  and  cash  purchases  since  the 
inventwy,  less  rebates,  goods  returned,  bills 
for  advertisinfe  and  "bUla  altered  aftw  the 
flre^  $39.61,"  making  $17,847.40.  In  this  sum 
the  amount  of  credit  purchases  was  $15.- 
780.12,  and  was  obtained  from  the  bills  pay- 
able book  and  Involoes,  and  Included  the  six 
InvoteeS  in  question.  The  item  of  "bills  &ir 
tered  aftCT  the  fire"  referred  to  the  Walsbe, 
Boyle  4e  Oo.  invoices,  which  the  insurance 
adjusters  testify  were  then  admitted  by  the 
plaintiffs  not  to  have  been  received.  This 
amount  of  $17,847.40  was  then  added  to  the 
previous  amount  of  $6,661.06.  making  a  total 
on  (me  side  of  the  account  of  $23,008.4&  On 
the  otber  side,  they  took  the  total  cash  and 
credit  sales  since  February  10,  1902,  less  25 
per  coit  profit,  and  added  thereto  the  per- 
sonal accounts  of  both  Newton  and  Blssman 
and  cash  on  hand,  making  a  total  of  $18,- 
534.7a-  Deducting  this  from  $23,008.46^  they 
obtained  a  balance  of  $4,473.67,  from  which  a 
further  deductlw  of  $384.66  salvage  was 
made,  leaving  a  net  loss  of  $4,089.11. 

During  the  n^otlations  the  Insurance  ad- 
justers became  suspicious  of  the  six  Invoices 
In  questicm,  and  it  appears  that  one  of  them 
totik.  them  frran  the  file  of  inv<4oeB,  without 
mmtlcming  the  fact  to  the  plalntifb,  and  ^ent 
to  the  railway  station,  and  there  ascertained 
that  the  goods  were  receipted  for  by  the  de- 
foidant  Bissman  on  the  20th  of  June.  The 
adjusts  retained  possession  of  the  invoices 
for  further  Investigation,  and  they  were  not 
seen  again  1^  the  plaintli&  until  they  were 
produced  1^  the  defradants  upon  the  trial, 
with  the  exertion  of  the  Swift  bills,  which 
do  not  seem  to  have  hew  acoounted  for.  No 
agreement  was  reached  at  this  meetli^  but 
a  copy  of  the  statement  made  1^  the  adjust- 
ers was  left  with  the  plaintiffs.  The  plaln- 
tifTs  prepared  formal  pnx^  of  the  loss,  and 
served  the  same  August  2d.  The  proofs  were 
prepared  for  them  by  an  export,  Mr.  Brennan 


of  BlUwauke^  attes  an  interview  with  the 
plalntUCs  at  Beaver  Dam,  from  papers  and 
books  then  furnished  him  by  the  plaintiffs, 
including  the  adjusters'  statemoit  before  re- 
ferred to.  The  statement  of  toss  attached  to- 
the  proofs  placed  the  net  value  of  goods  de- 
stroyed at  $7,197.49,  In  place  Of  $4,089.11,  as 
figured  t^'  the  adjusters.  The  credit  pur- 
chases are  figured  at  $15,'ra0.1i^  thus  Includ- 
ing tlie  six  Invoices  in  question,  but  the  item 
of  deduction  for  "bills  entered  after  the  flre^ 
$80^61."  does  not  apfieat.  Mo  dednetKn  for 
d^edathm  from  tiie  Inventory  of  February 
lOt  1902,  was  made,  and  the  proflte  were  fig- 
ured at  SS%  per  cent  instead  of  20  pw  ci^t.» 
and  the  difference  in  these  two  Ituns  ac* 
oountB  for  the  principal  part  of  the  dlscr^ 
ancy  between  the  adjusters'  balance  and  the 
balance  as  appearing  by  the  prooft.  After 
the  service  of  the  proott,  and  on  September  2, 
190B,  the  plaintiffs  were  examined  on  oath  at 
Milwaukee,  and  Mr.  Newton  testified  that  no 
mochandlse  rec^ved  after  the  fire  was  in- 
cluded in  the  proofs  of  loss,  and  Mr.  Rlssmnn 
testified  directly  that  the  Dnrand  &  Eaqjiar 
goods  were  received  before  the  fire  and  burn- 
ed, but  admitted  tliat  the  WaU^  Boyle  ft 
Oo.  goods  were  not  received  till  aftor  the  fire. 
This  action  was  commenced  December  8, 1908, 
and  in  the  complaint  it  was  alleged  that 
goods  to  the  amount  ot  $7,197.40  were  de- 
stroyed by  the  fire.  Upon  substantially  these 
facts  the  defaidante  claim  that  willful  firauA 
was  deariy  proven. 

Upon  the  other  side,  the  plaintifla  testis 
directly  that  the  inclusion  of  the  six  invoices 
in  the  proofs  and  statement  was  entir^  an 
innocent  mistake.  They  point  to  the  Caet 
that  the^  freely  laid  all  the  invoices  befrae 
the  adjusters,  although  some  of  them  bore 
date  after  June  20th,  and  henoe  would  on 
their  face  show  that  goods  could  not  have 
been  received,  that  these  invoices  were  takok 
away  hj  the  adjusters  on  July  18th,  and  that 
they  did  not  see  thun  again  till  the  time  ot 
the  trial ;  also  that  th^  did  not  personally 
draw  the  proofs,  but  gave  to  their  expert  who 
drew  the  proofs  all  the  papws,  including  the 
adjusters'  statonent.  in  which  the  credit  pur- 
chases appeared  at  $15,780.12,  and  the  deduc- 
tion of  the  Walshe,  Boyle  &  Co.  bills  also  ap- 
peared. ^ 

Mr.  Blssman  explains  his  receipt  fur  the 
goods  on  June  ^tb  by  stating  that  he  went 
to  the  depot  with  his  teamster  to  get  some 
goods  of  whose  arrival  he  had  been  notified; 
that  tiiere  were  other  teams  waiting  for 
goods,  and  that  he  went  in  the  station  and 
signed  receipts  on  several  freight  bills,  the 
top  one  of  which  contained  the  Initials  of 
Walsbe,  Boyle  &  Oo..  aud  he  supposed  they 
were  all  Walshe,  Boyle  ft  Oo.  goods;  that 
he  told  the  teamster  to  wait  and  get  the 
goods  and  bring  tfaev  to  the  salvage  room, 
and  did  not  wait  to  see  what  they  were;  and 
this  is  substantially  corroborated  by  the 
teamster.    As  to  the  Durand  ft  Easpar 
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sooda,  he  testified  tliat  he  had  told  hU  part- 
ner, Newton,  to  order  them  in  the  middle 
of  the  week,  and  that  he  supposed  they  had 
arrived  on  Saturday,  as  such  orders  usually 
did.  There  was  evidently  much  confusion 
and  some  excitement  at  this  time  as  the 
result  of  the  Are,  the  separation  of  the  sal* 
Tsge,  and  the  search  for  the  inventory  book, 
which  was  at  first  thought  to  have  been 
bnmed,  and  it  would  be  natoral  enough  that 
there  should  not  be  much  system  in  the  man- 
agement of  aftalrs.  The  bills  themselves 
were  comparatlTely  small  In  amount,  and, 
while  there  Is  certainly  erldence  tending  to 
show  that  their  inclusion  in  the  proofs  was 
wUlfal,  we  are  not  prepared  to  say  that  the 
evidence  necessarily  calls  for  that  conclusion 
In  opposition  to  the  findings  of  the  trial 
court  Careless  men  doing  business  with  un- 
buslnessHke  methods  might  easily  make 
such  blunders,  and  the  trial  court,  with  the 
witnesses  before  him,  may  well  have  reached 
the  concliudon  that  honest  blundering  and 
careleasaesa  was  the  true  explanation  of  the 
entire  difficulty.  We  cannot,  therefore,  re- 
verse the  Judgment  upon  this  ground. 

The  objections  that  an  inventcHry  was  not 
taken  once  a  year,  and  that  the  Inventory 
was  not  kept  in  a  safe,  may  be  easily  dis- 
posed of.  It  Is  conceded  that  if  the  evldeuce 
was  sufficient  to  establish  the  fact  that  the 
Inventory  produced  was  In  fact  the  Inventory 
taken  February  10,  1902,  the  fact  that  It  was 
not  in  the  safe  at  the  time  of  the  fire  be- 
comes immaterial.  We  consider  the  evidence 
sufficient  on  this  point,  and  hence  this  objec- 
tion la  fully  met 

The  original  policies,  of  which  the  present 
policies  were  Issued  by  way  of  renewal, 
were  Issned,  two  in  November,  1900,  and  one 
In  June,  1901.  Inventories  were  taken  In 
April,  1901,  and  In  Febroary,  1902,  and  from 
this  latter  date  until  the  happening  of  the 
Are  no  Inventory  had  been  taken,  thus  leav- 
ing sn  Interval  of  10  months.  The  require- 
ment Is  that  an  Inventory  be  taken  once  a 
year.  It  would  be  unreasonable  to  construe 
this  as  meaning  that  each  Inventory  must 
be  taken  exactly  12  months  after  the  pre- 
ceding one,  on  pain  of  a  forfeiture.  Had  an 


Inventory  been  taken  in  July,  and  the  fire 
occurred  in  August,  we  think  it  could  not  be 
reasonably  clalmal  that  the  requirement 
that  an  Inventory  be  taken  once  a  year  bad 
been  breached.  We  therefore  conclude  that 
there  had  been  no  breach  at  the  time  of  the 
fire  in  June. 

The  final  contention  made  Is  that  the  court 
erred  in  requiring  each  company  to  pay  Its 
pro  rata  share  of  the  entire  loss,  when  the 
policies  of  the  Theresa  and  De  Forest  com- 
panies contained  the  following  stipulation 
as  a  rider:  "Permission  Is  hereby  granted 
for  other  Insurance  to  an  amount  Including 
this  policy  aggregatli^  not  to  exceed  sev- 
enty-five (75)  per  cent  of  the  actual  cash 
value  of  the  property,  provided  however  that 
If  at  the  time  of  the  fire  the  total  Insurance 
on  the  property  shall  exceed  said  seventy- 
flve  (75)  per  cent,  this  policy  shall  hereby 
become  void  in  the  proportion  of  such  excess 
to  such  total  Insurance."  In  reply  to  this 
contention,  It  is  argued  that  such  a  pro- 
vision is  in  violation  of  section  1943a,  Rev. 
St  1898,  which  reads  as  follows:  "No  fire 
Insurance  company  doing  business  in  this 
state  shall  Issue  any  i>olIcy  containing  any 
provision  limiting  the  amount  to  be  paid 
in  case  of  loss  below  the  actual  cash  value 
of  the  property,  If  within  the  amount  of  the 
insurance  for  which  premium  Is  paid.  *  *  *" 
This  provision  Is  not  as  clear  in  its  mean- 
ing as  could  be  wished,  but  the  evident  In- 
tent is  to  guaranty  that  the  Insured  shall, 
under  the  circumstances  named,  receive  the 
full  benefit  of  the  amount  of  the  insurance 
for  which  he  pays.  The  words  "cash  value 
of  the  property"  evidently  refer  to  the  prop- 
erty destroyed,  not  the  property  insured. 
Supplying  the  missing  word,  the  provision 
simply  means  that  If  the  total  cash  value  of 
the  property  destroyed  Is  less  than  the  total 
Insurance,  as  In  this  case  it  was,  no  pro- 
vision attached  to  the  policy  shall  be  effect- 
ive to  reduce  the  amount  to  be  paid  by  the 
Insurance  companies  to  a  sum  less  than  that 
cash  value.  Such  was  the  case  here,  and 
conseqnoitly  the  so-called  "three-quarters 
clause"  has  no  effect. 

Judgments  affirmed. 
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HINTZ  T.  STATE, 
(Snpreme  Oourt  of  Wiseonaiii.   June  23,  1005.) 

1.  Cbiuinai.  Law— HoinciDB  —  Confessions 

— VOLUNTAST  GhARAOTEB  —  PBELXmnAXT 
PBOOr— QUBBIIOKS  FOB  OODBT. 

Where.  La  a  prosecatioii  lor  homictde.  be* 
fore  defeDoant  made  certain  confessions  to  a 
witness  the  latter  had  advised  him  that  what- 
ever he  did  or  said  must  be  entlrelr  Tolontarr, 
and  tbat  he  was  not  obliged  to  testify  or  to 
accompany  the  sheriff  to  the  scene  of  the  crime, 
and  was  not  obliged  to  do  or  say  anything,  snch 
confessions  were  admissible,  tbougb,  prior  to 
the  witness*  advice,  defendant  had  made  two 
other  statements,  the  latter  of  which  was  made 
after  the  sheriff  had  told  him  that  he  might 
as  well  tell  the  truth ;  that  the  truth  was  al- 
ways the  best. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  8S  1157-1167.] 

2.  Sake— Pbbliuihast  Inqdirt. 

The  quesUon  of  the  admissiblltty  of  evi- 
dence on  a  preliminary  inquiry  as  to  the  vol- 
untai7  character  of  confessions  sought  to  be 
introduced  in  evidence  is  for  the  court. 

[Ed.  Note. — For  cases  In  point,  see  ToL  14, 
Cent  Dig.  Criminal  Law,  H  £219-1221.] 

8.  Saub— QuBsnoN  pob  Jubt. 

Where,  in  a  prosecation  for  homicide,  the 
state's  case  showed  that  certain  confessions  ad- 
mitted In  evidence  were  voluntary,  but  accused, 
on  his  examination,  made  a  somewhat  different 
statement  ss  to  indacements  or  stetements  made 
to  him  before  the  confessions  were  made,  he 
was  not  prejudiced  by  the  sabmisslon  of  the 

Juestion  of  the  voluntary  character  of  the  con- 
eesions  to  the  Jury. 
4.  Saicb— Exclusion  or  Jubt. 

In  a  prosecution  for  homicide,  It  was  not 
reversible  error  for  the  court  to  refuse  to  ex- 
clude the  Jury  during  a  preliminary  Inquiry  as 
to  the  voluntarv  character  of  certain  allured 
confessions  sought  to  be  introduced  in  evidence. 

Error  to  Circuit  Court,  Wankeilia  Comit7; 
James  J.  Dick,  Judge. 

Charles  HIntz  was  convicted  of  murder  In 
the  third  degree,  and  he  brings  error.  Affirm- 
ed. 

The  accused,  ma  con-ricted  of  murder  In 
the  third  degree,  and  senteoced  to  Imprison- 
ment in  the  State  Prison  at  Waupnn  tor  the 
term  of  14  years.  Bb  complains  of  error. 
It  appears  from  the  record:  That  one  Henry 
Plske  and  wUe,  Augusta  Plslce,  pdor  to 
August  1,  1908,  lived  upon  a  KMicre  tract  of 
land,  with  a  house  and  other  buildings  thste- 
on,  in  Muskego,  Waukesha  oonntr,  Wis.  That 
th«7  had  known  the  accused  tor  several  years 
prior  to  August  1,  1903.  On  the  day  last 
mentioned  the  a  censed  visited  the  Plskea,  and 
took  dinner  with  them,  Hr.  Plske  was  at 
work  in  the  field,  about  10  rods  Crom  the  resl- 
dence.  After  dinner  Mrs.  Plske  went  to  the 
field  where  her  husband  was  at  work,  but 
soon  returned  to  the  house;  the  accused  be- 
ing there  with  ber.  Afterwards,  and  about  2 
o'clock,  the  accused  went  to  the  field,  and 
tried  to  hire  a  horse  from  Mr.  Plske  to  go 
to  Hale's  Comers,  which  was  refused,  after 
which  he  left  the  premises,  and  Mr.  Plske 
went  to  the  house  in  search  of  his  wife,  and 
found  her  lying  on  the  door,  dead.  It  was 
dlscoTored  that  she  bad  been  shot,  and  tbat 


f4  in  silver  and  912  In  paper  money  were 
missing.  Tbat  In  tbe  afternoon  of  August 

I,  1903,  about  16  minutes  before  8  o'clock 
accused  called  on  one  John  MazHn.  wbo- 
Uved  on  the  road  between  the  Plske  farm 
and  Hale's  Corner^  and  tried  to  hire  Martin 
to  tain  htm  to  Hale's  Corners,  so  he  could 
catch  a  car  to  Chicago.  Martin  declined  to 
do  so,  and  the  accused  storted  on  the  run. 
He  was  arrested  at  Lake  City,  Minn.,  August 

II,  1908,  and  taken  to  Milwaukee,  arriving 
there  at  S  i>.  m.,  and  was  immediately  taken 
to  the  police  station.  On  the  following  morn- 
ing, whm  l»ought  UP  tor  tbe  purpose  of 
being  takm  to  Waukesha,  he  was  asked  if  be 
wanted  to  make  a  statement;  and  he  said 
"Yes."  He  made  a  statomait  to  the  diief 
of  police,  Janssen,  and  the  sheriff;  a  stent^- 
rapher  also  being  present  After  making 
the  first  statement;  be  made  a  second,  only 
five  minutes  after  the  first  The  accused 
was  taken  from  the  police  station  to  Mil- 
waukee to  Waukeslia,  and  from  tliere  be 
went  to  the  Plske  farm,  accompanied  by  M. 
L.  Snyder,  mayor  of  Waukesha,  and  Wm. 
ScboU  and  Qeo.  Dwinnell,  sheriff  and  undov 
shoiff  of  Waukesha  coun^,  and  on  tbe  way 
made  certain  confessions.  He  testified  on 
tbe  trial  to  his  own  behalf,  to  effect,  tbat  be 
was  at  tlie  Plske  farm  August  Ist;  and  to 
the  occurrences  there  betore  tbe  abooting: 
tbat  when  he  and  Mrs.  Plske  returned  from 
tbe  field  she  went  toto  tlie  house,  and  be 
stopped  at  the  pigpen,  and  while  there 
beard  a  shot;  and  shortly  afterwards  saw  a 
man  come  from  the  front  part  of  tbe  house, 
going  towards  tbe  gate;  that  be  went  Into 
the  house,  and  saw  Mrs.  Plske  lying  on  the 
floor;  that  be  left  the  house  much  frightened, 
and  went  Into  the  field,  but  did  not  dare  to 
tell  Mr.  Plske;  that  be  did  not  know  what 
be  said  to  him;  that  he  was  to  a  hurry  to 
get  away;  that  he  arrived  to  Milwaukee  In 
the  evening,  saw  his  sister,  and  gave  her  $10 
to  turn  over  to  his  mother,  stayed  to  Mil- 
waukee part  of  the  evening,  and  during  tbe 
night  went  oat  on  a  freight  trato;  that  be 
was  afraid  of  being  arrested,  and  went 
away  as  fast  as  he  could.  He  admitted 
that  be  had  a  revolver  when  at  tbe  Plske 
farm,  but  claimed  it  was  not  loaded,  and 
that  he  turned  It  over  to  a  young  lady  with 
whom  he  spent  tbe  eventog  to  Milwaukee. 
He  also  gave  his  version  of  the  alleged  con- 
fessions, and  the  drcumstonces  under  whlcb 
they  were  given. 

Henry  Ix>ckney  (A.  Kanneberg,  of  coun- 
sel), for  plaintiff  to  error.  L.  M.  Sturde- 
vant,  At^.  Oen.,  and  Walter  D.  Corrlgan, 
Asst  Atty.  Gen.,  for  tbe  Stote. 

KBRWIN,  J.  (after  stoting  tbe  facto).  1. 
It  is  claimed  the  accused  that  the  court 
erred  to  tbe  admission  of  evidence  <m  tbe  part 
of  tbe  stote  to  prove  cwtato  aU^^  ctnifes- 
Blons  made  to  witnesses  Wm.  ficbol],  Qeo. 
Dwinnell,  and  M.  L.  Snydor.  After  Mr.  Sny- 
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der  learned  that  the  accused  had  beoi  taken 
from  UilwBtA:ee  to  WaukeBha,  be  saw  the 
sheriff,  and  expressed  a  desire  to  see  him.  He 
went  to  the  Jail  In  the  aft^oon,  and  had  a 
oimrasatiou  -with  the  accnaed.  He  also  ac- 
companied the  sheriff,  nndersherlff,  and  ac- 
coaed  to  the  Plske  farm.  Before  starting,  It 
appears,  Mr.  Snyder  warned  the  prisoner  that 
he  was  imder  no  obligation  to  make  any  state- 
sient,  saying  to  him:  *'Gharles,  ranembm:  that 
irtiateTer  yon  do  or  say  at  this  time  mast 
be  entirely  a  Toluntaiy  declaration  on  your 
part.  You  are  under  no  obligation  to  testify, 
or  to  accompany  the  shevlff  to  the  Plske 
farm.  Toa  are  under  no  obligation  what- 
ever to  say  anything  In  regard  to  this  oocur- 
x&kce."  To  which  the  accused  nodded  his 
assent  and  said:  *Tes;  that  Is  so."  And 
foitber:  "Ton  are  under  no  obligation  to 
say  anything,  or  go  anywhere,  or  to  do  any- 
thing whatevw  In  tbls  matter  at  the  present 
time^  Whatever  you  do  must  be  entirely 
Toliintaiy  and  a  free  act  on  your  part" 
To  whidi  the  accused  answered:  *^ea." 
These  conrersations  In  which  Mr.  Snyder 
warned  the  accused  were  before  any  state- 
ment bad  been  made  1^  him.  It  appears 
that  afterwards,  and  on  the  way  to  the  farm, 
the  accused  made  certain  confessions,  and 
talked  freely  concerning  the  crim^  and  also, 
after  arriving  at  the  farm,  described  the 
premise  Mr.  Snyder  was  pnt  on  the  stand 
by  the  state  to  i^ve  these  confessions,  and, 
before  the  testimony  was  admitted,  counsel 
for  the  accused  asked  for  a  preliminary  In- 
quiry as  to  whetiier  there  was  any  Induce- 
ment offered,  which  was  granted.  Upon 
sncb  Inqnliy  before  the  court  the  matter  was 
gone  into  concerning  conversations  had  be- 
tween Mr.  Snyder  and  the  accused  before  go- 
ing to  (he  Plske  farm,  and  facts  with  regard 
to  the  warning  hereinbefore  stated  were 
testlfled  to  by  Mr.  Snyder.  It  also  developed 
upon  this  Inquiry  that  after  the  accused  had 
been  arrested  and  taken  to  Milwaukee,  con- 
versations were  bad  between  him,  tbe 
sherUf,  and  Chief  of  Police  Janssen,  of  MII- 
wauke«b  in  which  the  accused  voluntarily 
made  a  statemrat  a  stenographer  being  pres- 
ent; and  about  five  minutes  after  making 
the  first  statement  he  made  a  second.  After 
making  the  first  statement  the  sherUF  testi- 
fied he  said  to  him:  "Ton  might  as  well 
tell  the  truth,  Charlie.  I  think  It  would  be 
better  fOr  you*— or  something  like  that;  and 
he  said,  'Do  yon  think  It  would  be  better  to 
tell  tbe  truth?  and  I  said.  The  truth  Is 
always  better.'  He  said,  *Do  you  think  It 
would  do  me  any  good?*  and  I  said,  'I 
think  tiie  truth  Is  always  the  best'  I  can- 
not remember  ezactiy.  I  think  that  Is  about 
the  way.  He  said:  'Call  the  dilef  back. 
I  will  tell  Jtmt  how  it  happened,  and  what 
I  done.'  **  Tbe  sheriff  also  testified  that  he 
did  not  main  the  accused  any  promises  what- 
ever. There  Is  no  evidence  In  tbe  case  as 
to  what  confessions,  if  any,  were  made  in 
Milwaukee— tiie  only  evidence  inmight  out 


by  defendant  on  the  preliminary  Inquiry  be- 
ing that  the  accused  made  two  statements — 
but  what  these  statements  were,  or  whether 
the  same  or  different  from  the  statements  af- 
terwards made  on  the  way  to  the  Plske  prem- 
ises, or  whether  th^  amounted  to  a  confes- 
sion, does  not  ajxpeax,  Tbe  court  below  very 
properly  held  that  there  was  no  evidence  of 
any  confessions  made  at  Milwaukee,  and  the 
question  is  whether  tbe  confessions  made  on 
the  trip  to  the  farm  were  admlSsUtle.  It  must 
be  conceded  that  the  first  statement  made  at 
Milwaukee  was  freely  and  voluntarily  made» 
and  there  Is  nothing  In  the  record  to  show 
that  it  was  different  from  the  one  made  on 
tin  way  to  the  farm;  nor  can  it  be  said  from 
the  record  that  the  second  statement  at 
Milwaukee  was  not  corroborative  of  the 
first  True,  the  sheriff  testified  that  accused 
said  after  making  the  first  statement  that  he 
wanted  to  make  a  dlffnent  one,  but  what 
statement  he  did  make,  or  whether  different 
does  not  appear.  So  It  cannot  be  said  that 
the  statements  of  the  sheriff  to  the  accused 
at  Milwaukee  Induced  any  confession.  It 
is  well  settied  tiuit  admissions  made  by  a 
prisoner  while  under  arrest  are  admissible. 
If  not  dlclted  by  mercion.  threats,  or  arti- 
fice. Seenan  v.  Stat^  S  Wis.  132;  Yanke  v. 
State,  51  Wis.  4M,  B  N.  W.  270;  State  v. 
Glass,  SO  Wis.  21S^  6  N.  W.  500,  30  Am. 
n^.  645.  As  said  In  United  States  v.  Stone 
(a  G.)  8  Fed.  241,  "the  real  question  is 
whether  there  has  been  any  threat  or  prom- 
ise of  such  a  nature  that  the  accused  wonld 
be  likely  to  tell  an  untrutii  fnm  fear  of  the 
threat  or  hope  of  profit  from  the  promise." 
If  a  confession  be  free  and  voluntary,  and 
proceed  merely  from  a  sense  of  guilt  and  not 
from  Infiuence  of  hope  or  fear,  it  Is  com- 
petent Deathiidge  v.  State,  1  Sneed,  76. 
It  has  often  been  held  that  advice  tiut  it 
wonld  be  better  to  tell  tiie  truth,  w  words  of 
similar  Import  are  not  sufficient  to  vitiate 
a  confession.  1  Wigmore  on  Br.  |  632,  and 
cases  dted  in  note  8;  Lucasey  v.  United 
Stetes,  2  Hayw.  &  H.  86;  Fed.  Oaa.  No.  S,- 
58Sa;  Stete  v.  Meektns,  41  La.  Ann.  54S. 
6  South.  822.  All  that  Is  required  to  make 
confessions  admissible  is  that  they  be  made 
'*freely,  without  compulsion,  and  voluntarily, 
wltiiout  promise  or  persuasion."  Connors  v. 
State,  85  Wis.  77,  09  N.  W.  881.  Even  If  tbe 
statements  of  the  sheriff  at  Milwaukee  could 
have  had  any  Infiuence  upon  the  accusui, 
it  is  very  clear  that  there  Is  ample  evidence 
to  support  the  finding  of  the  trial  court  that 
tbe  confessions  made  on  the  way  to  tiie 
Fiske  premises  were  freely  and  voluntarily 
made,  and  not  Imprt^erly  induced.  State 
V.  Carr  et  aL,  87  Vt  191;  Commonwealth  v. 
Sheete  (Pa.)  46  Ati.  753;  State  v.  Stuart  35 
La.  Ann.  1015.  The  question  whether  the 
confessions  made  on  the  vniy  to  tbe  Plske 
premises  were  Improperiy  Induced  was  one 
for  the  trial  court  on  the  preliminary  in- 
quiry, and  that  court  held  there  was  abso- 
lutely no  evidence  showing  any  Inducement 
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held  out  to  tbe  accused  to  make  the  confea- 
fltons  wbicli  were  offered  In  evidence,  and 
its  determination  Is  controlling,  unleBS  it 
satisfactorily  appears  from  the  record  that 
such  ruling  was  clearly  against  the  evidence. 
Oonnora  v.  State,  supra;  Shephard  et  al.  t. 
State,  88  Wla.  186,  60  N.  W.  449;  RoazcBjr- 
nlala  v.  State  (decided  herewith)  104  N.  W. 
113.  The  alleged  confessions  made  at  Mil- 
waukee, if  any  were  made  there,  as  the 
trial  court  said,  were  not  before  tbe  court, 
and  would  not  be  until  offered  by  the  state; 
a.nd  It  clearly  appears  from  the  record  that 
the  confessions  made  on  the  trip  to  the  farm 
were  not  only  freely  and  voluntarily  made 
by  tbe  accused,  but  were  made  after  be  bad 
been  explicitly  warned. 

2.  It  Is  assigned  as  error  that  the  court 
«tated  after  ttie  preliminary  Inquiry,  in  the 
presence  of  tbe  jury,  that  th^e  was  no  evi- 
dence to  Bbow  that  tbe  confession  Introduced 
In  evidence  was  obtained  by  Inducement  Tbe 
stat^ents  covered  by  tills  assignment  of 
ror  were  msde  with  reference  to  tbe  intro- 
duction of  confessions  made  to  Snyder  on  tbe 
trip  to  tbe  Plske  farm,  and  by  way  of  ruling 
on  motions  or  objections  made  by  counsel  for 
tbe  accused.  Counsel  objected  to  tbe  declara- 
tion made  in  Chief  Janssen's  office  in  Mil- 
waukee, which  bad  not  been  offered,  and  also 
to  any  occurrence  which  took  place  on  the 
trip  to  tbe  farm.  The  court  stated  In  passing 
upon  the  objection  that  he  did  not  know  any- 
thing about  what  transpired  in  Milwaukee, 
or  what  statement  was  made;  saying  there 
was  nothing  before  the  court  Further,  on 
objection  made  to  tbe  testimony  of  Mr.  Sny- 
der, the  court  said,  "There  Is  no  evidence  be- 
fore the  court  of  any  inducement  held  out  at 
Milwaukee,  so  far  as  tbe  court  is  advised." 
Ii^ther  objections  were  made  by  counsel  for 
accused,  and  similar  statements  were  made 
by  the  court  The  evidence  offered  by  the 
state  at  the  time  these  objections  were  made 
was  confined  strictly  to  what  occurred  on  the 
trip  to  tbe  Plske  farm.  Tbe  question  of  the 
sdmisslbUity  of  tbe  evidence  on  this  prelim- 
inary inquiry  was  for  the  court  Sbephard  v. 
State,  88  Wis.  185.  59  N.  W.  449 ;  Connors  t. 
State,  95  Wis.  77,  69  N.  W.  981;  Roszczyniala 
v.  State  (decided  herewith)  104  N.  W.  113,  12 
Cyc  482;  State  v.  Young  (N.  J,  Err,  &  App.) 
61  Atl.  939 ;  State  v.  Storms.  113  Iowa,  885, 
85  M.  W.  610.  86  Am.  St  Rep.  880.  Moreover, 
tbe  remarks  of  the  court  objected  to,  and 
upon  which  error  Is  assigned,  were  strictly 
true  when  made.  There  was  no  evidence  on 
such  preliminary  inquiry  sufficient  to  Justify 
tbe  court  in  holding  that  the  evldrace  offered 
was  not  admissible,  or  in  sending  the  ques- 
tion to  the  Jury  upon  that  proposition,  ev^ 
If  a  proper  questltm  to  be  submitted  to  tbe 
Jury.  TblB  being  so,  the  accused  could  In  no 
manner  have  been  prejudiced  by  the  remarks 
of  the  court  The  argument  of  counsel  does 
not  appear  to  be  altogether  consistent  re- 
ifiecting  thia  proposition,   in  one  breaUi  he 


Inslats  that  the  question  whetba  any  Induce- 
ment was  held  out  to  the  accused  was  one 
for  the  court  upon  preliminary  Inquiry,  and 
in  another  breath  assigns  as  error  the  aub- 
misBion  of  such  question  to  the  jury,  and  yet 
be  argues  that  the  accused  was  prejudiced  by 
the  remarks  of  the  trial  court  Of  course,  if, 
as  argued  by  counsel,  tbe  question  was  one 
for  tbe  court  and  not  for  the  Jury,  then 
clearly  any  statement  of  the  court  made  in 
passing  upon  the  question  could  not  have 
prejudiced  the  accused.  As  the  proof  stood 
at  the  close  of  tbe  state's  case,  there  was 
nottilng  to  go  to  the  Jury  on  the  question  of 
Inducemento,  but  tbe  version  of  the  state- 
ments made  at  Milwaukee  given  by  the  ac- 
cused on  his  examination  was  somewhat  dlf- 
f^ent  from  those  testified  to  on  preliminary 
Inquiry,  and  the  court  submitted  the  question 
to  the  jury  upon  all  the  evidence.  While  It 
Is  for  tiie  court  to  determine  on  preliminary 
inquiry  the  admissibility  of  evidence  of  con- 
fessions offered  on  the  part  of  the  state,  it  Is 
obvious  that  such  conflict  of  testimony  may 
arise  during  the  trial  that  the  court  might 
not  be  satisfied  tbe  confession  was  voluntary, 
and  In  such  case  the  question  may  be  submit- 
ted to  the  jury  under  proper  Instructions. 
Therefore  we  are  unable  to  see  how  the  ac- 
cused could  have  been  prejudiced  by  the  sub- 
mission of  this  question  to  the  ^xnry,  even  con- 
ceding that,  for  the  purpose  of  determining 
tbe  admissibility  of  the  testimony  upon  pre- 
liminary inquiry,  the  question  were  one  for 
tbe  court  While  it  is  true  that  it  Is  for  tbe 
court  to  determine  on  preliminary  inquiry 
whether  tbe  alleged  confession 'has  been  im- 
properly Induced,  still  It  Is  plain  that  cases 
might  arise  in  which  It  would  also  be  proper 
to  submit  the  question  to  tbe  jury.  12  Cyc. 
482.  We  think  It  quite  dear  that  the  ae- 
cused  was  not  prejudiced  by  tbe  submissioQ 
of  this  question  to  tbe  Jury  In  tbe  case  be- 
fore us. 

8.  Error  is  assigned  because  the  court  re- 
fused to  exclude  the  Jury  from  the  coartroom 
during  tbe  preliminary  Inquiry.  It  Is  p^hapa 
true  that  tbe  r^arks  made  by  the  court  In 
refusing  to  exclude  the  jury  were  not  strictly 
proper,  but  tbe  language  of  the  court  was  not 
excepted  to.  Tbe  only  error  assigned  Is  to 
tbe  ruling  In  refusing  to  exclude  tbe  jury. 
This  question  was  one  properly  addressed  to 
the  discretion  of  tbe  trial  court;  and  we  are 
nnable  to  see  any  abuse  of  discretion.  It  Is 
not  T«7  strenuously  urged  by  counsel  for  the 
accused  that  tbe  court  was  bound  to  exclude 
tbe  Jury  during  tbe  preliminary  Inquiry,  but 
they  insist  that  It  would  have  been  bettw 
practice  to  have  done  so.  It  was  not  revers- 
ible error  to  refuse  to  exclude  the  Jury  upon 
the  preliminary  inquiry.  12  Cy&  653;  Hol- 
senbake  v.  State,  45  Qa.  43 ;  Fletcho'  v.  State, 
90  Ga.  468,  17  S.  E.  100;  State  v.  Kelly,  28 
Or.  225,  42  Pac.  217,  52  Am.  St  Rep.  777 ;  Le- 
fevre  v.  State.  SO  Ohio  St  584.  35  N.  E.  52 ; 
Sbepberd  t.  State,  81  Neb.  388;  47  N.  W.  1U& 
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We  discover  no  reversible  am  In  the  rec- 
ord. 

Tbe  Judgment  of  the  oonrt  below  !■  af- 
flxmed. 


BOSZOZYNIALA  t.  STATB. 
<Siipnm«  Court  of  Wisccnufai.  June  28,  1906.) 

1.  Rape— loKNTiTT  or  PKBFixuTO»^nn- 

nON  JOB  JUBT. 

On  a  prosecution  for  rape,  evidence  exam- 
ined, and  Mid  that  whether  defendant  was  suffi- 
ciently identified  as  the  offender  was  a  qoes- 
tion  tor  the  jury. 

2.  Cbiutral  Law— Ooniessions— Apfeal. 

The  determination  of  the  trial  court  on 
the  admission  of  alleRed  confessions  of  accused 
in  evidence  is  contnullng  on  appeal  onleas  it 
satisfactorily  appeazs  fnun  the  record  that  tbe 
roling  was  clearly  against  the  evldmee. 
8.  Sake— AouisaiBiLiTT. 

Where  an  accused  was  being  Interrogated 
hj  police  offlcera  after  his  arrest  as  to  his  guilt, 
^  remark  of  a  bystander  to  the  accused : 
"Give  in  one  way  or  the  other.  It  would  be 
better  for  yon" — did  not  affect  the  admissibiU- 
ty  of  tbe  statements  of  the  acensed  to  the  offi- 
cera. 

4.  Sain— DncoHSTBATzn  Bvidbnob— iDsnn- 

nCATION. 

On  a  prosecDtloD  tor  rape,  tbe  evidence 
for  tbe  state  tended  to  prove  that  a  pair  of 
trottsers  offered  in  evidence  were  the  ones  ac- 
cused had  on  when  arrested,  and  the  ones  be 
wore  at  the  time  of  the  commlssIoD  of  tbe  al- 
leged offense,  and  that  they  had  stripes  Bimtlar 
to  tbe  trousers  witnesses  saw  accused  have  on 
the  day  tbe  offense  was  committed.  Blood  spots 
partially  washed  oat  on  the  pants,  and  on  a 
shirt  also  offered  in  evidence,  were  where  they 
weald  natnrally  be  found  if  the  blood  came 
from  the  vktim  of  the  rape  at  the  time  she 
daimed  the.  offense  was  committed.  The  shirt 
waa  procured  from  the  house  In  which  accused's 
wife  waa  at  the  time  the  accused  was  arrested. 
Held,  that  the  trousers  and  shirt  were  snffl- 
"dentiT  Identifled  to  warrant  their  admission  in 
evidence. 

6.  Sau— BvzDRfOB  WBOHGrmxT  Obtained. 

Where  there  was  nothing  to  Indicate  that 
a  shirt  evidencing  the  commission  of  a  crime 
waa  procnred  in  an  improper  manner,  other 
than  that  at  the  time  of  accnaed's  arrest  an 
officer  went  Into  tbe  house  where  accused's  wife 
waa,  and  when  be  came  oat  be  bad  the  accused's 
^irt,  an  objection  to  tbe  admissibility  of  tbe 
shirt  in  evince  on  the  gronnd  that  it  was  ob* 
tabled  In  an  improper  manner  was  antenabte. 

6.  Sams— AppKAL—NBCBasnr  or  OB^Bonom. 

The  objection  that  evidence  admitted  on  a 
prosecution  for  crime  was  obtained  in  an  Im- 
printer manner  or  by  an  unreasonable  search 
cannot  be  raised  for  the  first  time  on  appeal. 

7.  SAHB— EXAHtNATION  OF  WiTNiaS. 

Where  defendant,  on  cross-examination, 
asked  tbe  state's  witnesses  concerning  a  con- 
versation they  had  with  police  officers  relative 
to  their  knowledge  of  tbe  crime,  and  tbe  testi- 
mony they  would  give  in  the  case,  the  state's 
attorney  was  entitled  to  examine  the  wituss 
omceming  tbe  aame  conversation. 
&  SAHE—lRffrBUonoNS— Alibi. 

On  a  prosecution  for  rape,  where  the  com- 
mission of  tbe  crime  by  some  person  was  es- 
tablislied  by  undispnted  evidence,  and  tbe  de- 
fense was  that  the  accused  waa  not  the  man 
who  committed  the  offense,  and  the  court  char- 
ged that  the  defense  claimed  Is  that  of  an  alibi 
— that  is,  that  tbe  acensed  was  elsewhere  wben 
tbe  offense  was  ccmunitted — and  that  teati- 
Bumy  offered  to  ^ve  tbe  defense  should  bo  st^ 
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Jected,  like  all  evidence  In  the  case,  to  rigid 
scrntiny,  for  tlie  reason  that  witnesses,  even 
when  tmtlifal,  maj  be  honestly  mistaken,  in,  or 
forgetful  of,  times  and  places,  a  contentiui  tliat 
the  charge  was  Inadequate,  because  the  defense 
claimed  was  more  than  an  alibi,  was  onteQable. 
0.  BaUE— REQTJEaTH  TO  ChABOE. 

Where  tbe  court  instructed  tliat  evidence 
of  a  previous  conviction  of  one  charged  witb 
crime  or  of  one  called  as  a  witness  Is  received 
for  the  purpose  of  euabling  the  jury  to  deter- 
mine the  degree  <tf  credibili^  of  the  defendant 
or  of  such  witnsBsea,  a  contmitlon  that  the 
charge  should  have  gone  farther,  and  told  the 
jury  that  It  was  for  that  purpose  only,  in  view 
of  Bev.  St  1898,  (  4073,  providing  that  a  per- 
son who  has  been  convicted  of  a  criminal  of- 
fense Is  notwithstanding  a  competent  wltoess, 
but  the  conviction  may  be  proved  to  affect  his 
credibility.  Is  untenable,  no  request  to  so  charge 
having  been  made. 

10.  Save— Reasonable  Doubt. 

A  contenti<m  that  a  portion  of  a  diane, 
defining  "reasonable  doubt**^  to  be  a  donbt  which 
would  cause  a  reasonable  or  prudent  man  to 

Sauae  or  hesitate  after  giving  the  testimony  that 
egree  of  consideration  to  which  it  is  entitled," 
was  inaccnrato  and  prejudicial  to  tbe  accused, 
In  that  It  omitted  the  nsual  reference  to  the 
moat  Important  affairs  of  life,  was  untenable, 
in  view  of  other  portions  of  the  charge,  given  in 
the  same  connection,  that  it  is  tbe  duty  of  tbe 
jury  to  scmtinise  the  evidence  with  the  at- 
most  caution  and  care,  and  "bring  to  that  duty 
the  reason  and  prudence  which  you  would  ex- 
ercise in  tbe  moat  important  affairs  of  life,"  etc 

11.  Same— tnsTBuOTiONS  Albeadt  Given. 

A  charge  reqaestod  in  a  criminal  case 
which  is  covered  by  the  instructions  given  is 
properly  refused. 

12.  Same— Confession. 

On  a  prosecution  for  rape,  where  there  was 
evidence  that  at  the  time  ol  the  accused's  ar- 
rest he  said  to  the  mother  of  the  prosecntrix: 
"Forgive  me.  Watt  until  my  mother  comes  to 
make  it  up  to  you" — the  effect  to  be  given  to  the 
statement  was  a  question  for  the  jury ;  and  a 
charge  requested,  that  the  stotoment  did  not 
amount  to  a  confession,  waa  properly  refused. 

Error  to  Municipal  Court  of  Milwaukee 
County;  A.  0.  Brazee,  Judge. 

Peter  Roszczynlala  was  convicted  of  rape, 
and  be  brings  error.  Affirmed. 

W.  B.  &  Frank  P.  Burke,  for  plalntllT  in 
error.  L.  M.  Sturdevant,  Atty.  Qen.,  and 
W.  D.  Corrlgan,  Asst  Atty.  Gen.  (B.  T. 
Falrchlld,  of  counsel),  for  the  State. 

CASSODAY,  O.  J.  Upon  tbe  trial  tbe 
plaintiff  In  error  was  found  guilty,  as  charg- 
ed, witb  having  on  July  7,  1904,  committed 
the  crime  of  rape  upon  one  Agnes  Zlellnsld — 
a  little  girl  only  nine  years  of  age.  That 
such  a  crime  was  committed  up<Hi  the  little 
girl  upon  the  day  named,  by  some  one.  Is 
undisputed.  The  defense  Is  that  the  plain- 
tiff In  error  was  not  the  man  who  committed 
the  crime.  Tbe  testimony  on  tbe  part  of  the 
state  tends  to  prove  that  on  the  afternoon  of 
the  day  named  tbe  accused  was  seen  In  tbe 
neighborhood  of  the  little  girl's  home  at  1163 
Second  avenue.  In  the  dty  of  Milwaukee,  by 
Agnes  and  three  other  little  girls,  whose  ages 
ran^  from  12  to  14  years;  that  be  talked 
to  tbem,  and  asked  them  the  way  to  Eighth 
avenue;  that  they  all  noticed  that  be  bad 
two  gold  teeth;  that  soon  after  he  took. 
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Agnes  to  Austtn's  woods,  lo  called,  near  the 
oatBldrts  of  the  city,  some  half  or  tbree-qnar^ 
tors  of  a  mile  distant  from  her  father's 
home,  and  tliere  committed  the  offense 
charged;  tliat  In  going  there  they  passed  the 
residence  of  one  Qlelow,  and  later  the  flag* 
man's  shanty,  and  so  on  over  the  ralfanad 
track  into  the  woods  mentioned.  Oieiow 
was  sworn  as  a  witness  on  the  trial,  and 
teetlfled  that  he  ^d  not  at  the  time  know  the 
name  of  the  accused  or  of  tiie  UtUe  girl,  bnt 
that  he  saw  them  pasBing  his  honse  together 
on  the  afternoon  of  the  day  In  qnestlon.  The 
flagman  was  sworn,  and  teetlfled  on  the  trial 
that  he  had  known  the  little  giri  for  abont  a 
year,  by  her  first  name  cmly;  had  noticed  her 
In  and  about  the  railway  tncb,  picking  up 
coal  and  wood;  that  an  the  aftemocm  of  the 
day  in  question  he  saw  her  and  the  accused  - 
passing  together  over  the  railroad  tracks 
wh«»  he  was  stationed;  that  soon  after  the 
little  girl's  mother  came  and  inquired  of  him 
if  he  had  seen  her  little  girl.  There  are 
other  facts  and  circumstances,  Including  cer- 
tain admissions  of  the  accused,  tending  to 
prove  that  he  committed  the  offense.  True, 
when  the  little  girl  next  saw  the  accused, 
which  was  abont  five  weeks  afterwards,  and 
at  the  poUce  station,  she  stated  that  he  was 
not  the  man  who  committed  the  crime;  but 
on  the  next  day  she  was  again  taken  to  the 
police  station,  and  In  the  presence  of  the 
accused,  and  she  then  recognized  him  as  the 
man  who  committed  the  offrase.  and  de- 
scribed the  clothes  he  wwe  at  the  time,  and 
the  tact  that  he  had  two  gold  teeth.  So  it 
Is  true  that  there  is  some  discrepancy  in 
the  testimtmy  as  to  the  clothing  he  wore  at 
the  time,  but  there  seems  to  be  a  general 
agreement  among  the  witnesses  for  the  state 
that  on  the  afternoon  in  question  the  accused 
wore  a  black  hat,  a  bladE  coat,  striped  trou- 
sers, and  a  white  shirt.  The  testimony  on 
the  part  of  the  accused  tends  to  prove  that 
he  was  not  at  any  of  the  places  moitloned 
on  the  afternoon  in  qneaUon.  but  In  another 
part  of  the  dty.  As  Indicated,  the  Identifica- 
tion of  the  accnsed  with  the  person  who 
committed  ttie  crime  was  the  principal  ques- 
tion at  Issue,  and  that  was  a  question  of  fact 
for  the  Jury.  However  timple  the  question 
may  seem  to  those  unaccustomed  to  reason 
on  the  subject^  it  Is  nevertheless  regarded 
as  one  of  the  difficult  questions  which  courts 
and  Juries  are  called  upon  to  determine. 
Hams'  Law  of  Identification,  |  8.  The  rea- 
son Is  obvious.  The  appearance  of  the  per- 
son whose  Identity  Is  In  qnestlon  can  be 
easily  dumged.  Id.  The  identifying  wit- 
nesses are  quite  likely  to  differ  more  or  less 
in  their  opportunities  and  capacities  for  per- 
ception and  discrimination.  Id.  And  so  It  is 
stated  by  the  authorities  that  'pinions  may 
be  given  by  a  witness  on  the  question  of 
Identity,"  since  this  Is  ''one  ot  the  cases  In 
which  it  is  Impossible  for  the  witness  to 
state  all  the  facte  on  which  his  opinion  Is 
based."   16  Am.  &  B.  B.  Law  (2d  Bd.),  QZk 


Tbm  it  is  said  In  a  late  ease  tn  Kassachn- 
sette  that  nhe  Identity  of  a  third  person 
always  IS  a  matter  oi  inference  and  <wiiiIon, 
bnt  It  Is  on  opinion  which  any  one  who  re- 
members facte  on  whldL  to  base  the  infers 
ence  may  give.  *  *  *  A  material  tact 
may  be  proved  by  k^ltlmato  inference  as 
well  as  by  direct  testimony."  Ccmi.  v.  Ken- 
nedy, 170  Mass.  IS,  24,  25,  4S  N.  B.  m  See, 
also,  Stete  V.  S^mour,  94  Iowa,  flW,  63  N. 
W.  601;  Tarbrough  v.  State,  106  Ala.  43,  16 
South.  768;  Thornton  v.  Stete,  IIS  Ala.  43, 
21  South.  856,  69  Am.  St  B^.  97;  People  t. 
Bolfe.  61  OaL  540;  Stete  t.  Powors,  180  Mo. 
475.  82  a  W.  984;  Stete  T.  I^e,  117  N.  a 
709,  23  S.  B.  476;  Stete  v.  Hair,  88  W.  Va. 
68,  17  Sl  B.  794.  The  evidence  which  was 
Omissible  and  admitted,  within  the  scope 
of  these  authorities,  is  amply  snfllclent  to- 
support  the  conviction. 

2.  Error  Is  assigned  because  evidence  waa 
admitted  ot  certain  confessions  made  by  the 
accused.  It  is  conceded  by  the  stete  that  in 
order  to  be  admissible,  the  confessions  must 
have  been  volunterlly  mad&  In  ruling  vpotx 
the  qnestlon  the  trial  court  held.  In  eflectr 
that  If  the  accused,  while  under  arrest,  was 
induced  by  hoite  or  fear  to  make  the  cmifes- 
slon,  and  made  the  same  relying  upon  such 
stetement,  then  the  confession  was  inadmis- 
sible. Such  is  the  established  rule.  6  Am.  & 
B.  B.  L.  (2d  Ed.)  631.  But  it  is  equally  **welt 
settled  that  the  mere  request,  advice,  or  ad- 
monition to  tell  the  truth  will  not  vitiate  a 
confession  Induced  thereby.'*  Id.  "There  is 
no  fixed  rule  as  to  what  virill  constltnte  a 
voluntary  or  involuntary  confession.  Bach 
case  must  depmd  upm  ito  own  facte  end 
drcomstances;  the  test  in  every  ease  betng 
whether  it  was  or  was  not  the  tree,  unin- 
fluenced statement  of  the  party  making  It" 
8  Bncy.  Bv.  804^  and  numerous  cases  tberB 
cited.  Fw  further  ^scuBslon  of  the  subject 
of  such  admission  of  evldoice  of  such  confes- 
sions, see  Hlnte  v.  State  (decided  herewith), 
104  N.  W.  110,  and  particularly  Bram  v. 
U.  S.,  168  n.  S.  632,  18  Sup.  Gt  188,  42  L. 
Ed.  666.  Of  course,  the  trial  court  in  mlins 
upon  such  admission,  was  required  to  deter- 
mine, from  all  the  facte  and  clrcnmstsnces 
In  the  case,  whether  sudi  admlsdons  were 
made  voluntarily  or  not  Oonnors  v.  State, 
96  Wis.  77,  69  N.  W.  981.  Bach  detemUna- 
tlon  Is  controlling  unless  It  appears  satlsfac- 
twlly  from  the  record  tiiat  such  determina- 
tion was  clearly  against  the  evidence.  Id. 
In  that  case  it  was  held  that  "a  confession 
need  not  have  been  volunteered  or  spontan- 
eous In  order  to  tender  evidence  ttereof  ad- 
missible; it  being  su£9clent  if  It  was  made 
freely,  without  compulsion,  and  voluntarily, 
without  promise  or  persuasion."  Hera  the 
most  that  was  said  to  the  accused  by  any  of 
the  police  officers  in  that  regard  was  to  the 
effect:  "Why  dont  you  tell  the  truthr*  And 
again  the  inspects  said  to  him:  "Ton  better 
tell  the  truth  about  this  matta.  Th^  have 
all  Identified  you"— referring  to  the  little 
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^rls  and  the  flagman.  Bat  npon  being  ques- 
tioned bj  the  district  attorney,  the  Inspector 
stated  that  what  he  meant  to  say  was:  "Why 
don't  yon  tell  the  tnith  about  this  matter?' 
So  a  bystander  In  the  room  said  to  him: 
"GIto  In  one  way  or  the  other.  It  wonld  be 
better  for  you."  Of  course,  the  state  was 
not  re^nsible  for  what  the  bystander  hap- 
pened to  say.  In  response  to  the  question 
why  he  did  not  tell  the  truth,  he  said  to  the 
mother  of  the  Uttle  girl:  "Forgive  me.  Wait 
until  my  mother  comes  to  make  it  np  to  you" 
- — or  somewhat  similar  words,  varied  by  the 
different  witnesses.  Another  admission  In 
response  to  such  question  was:  "I  will  tell 
you.  You  send  for  my  wife,  and  have  her 
come  here  this  afternoon,  and  I  will  tell  you 
all."  And  when  his  wife  came  he  said: 
"Why  did  you  tell  about  the  blood  spots  on 
that  shirt?"  This  refers  to  blood  spots  on 
the  shirt  of  the  accused  which  Lad  been  ob- 
tained from  his  wife,  and  claimed  to  have 
been  worn  by  him  at  the  time  of  committing 
the  offense,  and  which  blood  spots  be  had 
attempted  to  account  for  In  different  ways. 
The  accused  admitted  that  he  put  the  shirt 
on  July  2,  1904.  and  wore  it  five  or  six  days, 
and  that  he  was  drunk  all  the  week.  We 
find  no  reversible  error  in  the  admission 
of  snch  statements  of  the  accused. 

3.  Error  is  assigned  for  admitting  in  evi- 
dence the  shirt  and  trousers  claimed  to  have 
been  worn  by  the  accused  at  the  time  of 
committing  the  oCFense.  The  contention  is 
that  these  articles  were  not  sufficiently  iden- 
tified to  be  admissible  in  evidence.  The  evi- 
dence of  the  state  tends  to  prove  that  the 
trousers  so  Introduced  were  the  ones  he  had 
on  when  arrested,  and  the  ones  he  wore  dur- 
ing July,  1904,  and  that  they  had  stripes 
thereon  of  a  Ugbt  character — similar  to  the 
trousers  the  witnesses  saw  him  wear  on  the 
day  the  offense  was  committed,  as  mention- 
ed. The  blood  spots  on  the  pants,  partially 
washed  out.  and  the  blood  spots  on  the  shirt, 
mCTtlooed,  were  where  th^  would  naturally 
be  found  If  the  blood  came  from  the  little 
girl  at  the  time  she  claims  the  offense  was 
committed.  Within  the  rules  applicable  to 
identification,  already  mentioned,  we  think 
the  pants  and  shirt  were  proi>CTly  admitted 
In  evidence.  The  objectitm  as  to  the  manner 
of  obtaining  the  shirt  Is  without  significance. 
All  that  appears  is  tliat  at  the  time  of  the 
arrest  the  officer  went  Into  the  house  where 
the  accused's  wife  was,  and  when  he  came 
out  he  had  the  shirt  There  is  nothing  to  in- 
dicate that  be  obtained  It  in  an  Improper 
mannra-.  Thornton  v.  State,  117  Wis.  838, 
346,  93  N.  W.  1107,  98  Am.  St.  Rep.  924. 
Besides,  no  claim  appears  to  have  been  made 
npon  the  trial  that  the  shirt  was  obtained  by 
the  officer  in  any  Improper  manner — much 
less,  that  there  was  any  unreasonable  search 
— and.  If  there  had  been,  it  is  too  late  to  raise 
the  objection  now. 
4  It  la  claimed  that  error  was  committed 


in  the  admission  of  evidence  of  two  of  the 
little  girl  witnesses — Mitry  and  Hattle — men- 
tioned, as  to  conversations  had  by  them  with 
the  police  officers.  It  appears  that,  aftor 
Mary  and  Hattle  were  respectively  swwn 
and  examined  on  the  part  of  the  state,  they 
were  cross-examined  by  counsel  for  the  ac* 
cused  as  to  conversations  they  had  with  the 
policeman  and.  the  detective,  to  the  effect 
that  they  talked  with  them  about  the  clothes 
worn  hy  the  accused  on  the  day  the  offense 
was  committed;  that  the  first  persons  they 
talked  with  about  the  case  were  the  police- 
man and  the  detective;  that  they  asked  them 
how  the  man  lotted;  that  they  promised 
such  officers  that  they  would  go  and  be  wit- 
nesses In  the  case;  that  when  they  were  In 
court,  waiting  for  the  case  to  be  tried,  they 
were  in  the  district  attorney's  office;  that 
some  one  told  them  (but  they  did  not  know 
who  it  was)  that  they  must  all  tell  the  same 
story,  and  send  the  accused  to  prison,  and 
that  it  would  be  better  for  the  little  girl; 
and  then,  after  testifying  that  the  police- 
man and  the  detective  came  out  to  see  them 
July  8,  1904,  which  was  the  day  after  the 
offense  was  committed,  the  district  attorn^ 
asked  the  questions  objected  to.  Such  objec- 
tions were  overruled  on  the  ground,  as  stated 
by  the  court,  that  the  witnesses  had  been 
asked  on  cross-examination  relative  to  such 
conversation  with  the  office.  We  perceive 
no  error  In  such  rulings. 

5.  Exceptions  were  taken  to  certain  por- 
tions of  the  charge  to  the  Jury.  Among  other 
things,  the  court  charged  the  Jury  that:  "The 
defense  claimed  In  this  case  Is  that  of  an 
alibi;  that  Is,  that  the  defendant  was  else- 
where when  the  offense  was  committed.  The 
testimony  offered  to  prove  this  defense 
should  be  subjected,  like  all  the  evidence  In 
the  case,  to  rigid  scrutiny,  for  the  reason 
that  witnesses,  even  when  truthful,  may  be 
honestly  mlsteken  In,  or  forgetful  of,  times 
and  places."  The  contention  is  that,  the  de- 
fendant having  testified  that  he  did  not  com- 
mit the  crime  charged,  the  defense  claimed 
was  more  than  that  of  an  alibi.  But  the 
story  of  the  little  girl  and  the  testimony  of 
the  medical  witnesses  In  relation  to  her  la- 
cerated and  bloody  condition  Immediately 
after  the  alleged  offense  are  undisputed,  and 
hence  there  could  be  no  question  but  what 
the  crime  was  committed.  The  defense  was 
that  the  accused  was  not  the  man  who  com- 
mitted the  ottense,  as  stated  by  the  trial 
court. 

6.  The  court  also  charged  the  Jury  that 
"evidence  of  previous  convictions  of  one  char- 
ged with  crime  or  of  one  called  as  a  witness 
Is  received  for  the  purpose  of  enabling  the 
Jury  to  determine  the  d^ee  of  credibility  of 
the  defendant  or  of  such  witnesses."  Coun- 
sel for  the  accused  concedes  that  such  por- 
tion of  the  charge  was  correct,  but  claims 
that  "the  Jury  should  have  been  told  that  it 
was  fbr  that  purpose  only."   Olting  section 
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407S,  Rot.  St  1808;  FoSBdabl  t.  State,  88 
Wis.  4S2,  62  N.  W.  185.  See,  also,  Paulson 
T.  State,  118  Wis.  88.  94  N.  W.  771.  It  Is 
enough  to  say  that  no  request  to  so  charge 
was  made.  Fossdahl  t.  State,  nipre;  Thorn- 
ton V.  State,  117  Wis.  338,  848,  98  N.  W.  1107, 
98  Am.  St  Rep.  824;  Knoll  v.  Stete^  66  Wla. 
249.  12  N.  W.  868,  42  Am.  Rep.  704. 

7.  The  court  also  charged  the  Jury  at  great 
length  as  to  reasonable  doubt  The  only  ex- 
ception Is  to  a  portion  of  the  charge  defining 
a  reasMiable  doubt  to  be  "a  doubt  which 
would  cause  a  reasonable  or  prudent  man  to 
pause  or  hesitate  after  giving  the  testimony 
that  degree  of  consideration  to  which  It  is 
entitled,  and  In  which  you  have  been  In- 
structed." This  portion  of  the  charge  Is 
claimed  to  be  inaccurate  and  prejudicial  to 
the  accused,  within  the  repeated  rulings  of 
this  court,  in  that  it  omitted  the  usual  refer- 
ence to  the  most  Important  affairs  of  life. 
Emery  v.  State.  82  Wis.  148,  65  N.  W.  848; 
Rutler  V.  State.  102  Wis.  364,  78  N.  W.  590; 
McAllister  v.  State,  112  Wis.  486.  500,  88  N. 
W.  212.  It  is  conceded  by  the  state  that,  if 
the  portion  of  the  charge  thus  quoted  stood 
alone,  it  would  ite  subject  to  the  criticism 
made;  but  It  is  claimed  that  such  criticism 
is  fully  covered  and  obviated  by  a  portion  of 
the  Instruction  upon  the  same  subject  and 
given  in  the  same  connection,  which  the  coun- 
sel for  the  accused  has  not  printed  or  refer- 
red to,  which  is  as  follows:  "It  Is  your  duty 
to  scrutinize  the  evidence  with  the  utmost 
caution  and  care;  bring  to  that  duty  the  rea- 
son and  prudence  which  you  would  exercise 
in  the  most  important  affairs  of  life — In  fact, 
all  the  judgment,  caution,  and  dlscrlminatl<Hi 
that  you  possess — and  then,  unless  you  can 
say  from  that  stendpolnt  that  you  are  satis- 
fled  of  the  defendant's  guilt  beyond  a  reason- 
able doubt,  you  should  acquit  him,  for,  while 
a  Juror  has  a  reasonable  doubt  of  the  guilt 
of  the  defendant  In  a  criminal  case,  he  can- 
not, without  great  violence  to  his  conscience 
and  sense  of  right,  agree  upon  a  verdict  of 
conviction."  This  seems  to  cover  the  criti- 
cism and  answer  the  requlrem^te  of  the 
cases  cited.  See,  also,  Ryan  t.  State,  IIS 
Wis.  488.  498,  92  N.  W.  271. 

8.  The  ^ror  assigned  for  refusii^  to  In- 
struct the  Jury  that  a  probability  of  the  ac- 
cused's innocence  was  a  just  foundation  for 
a  reasonable  doubt  is  without  force,  since  it 
Is  fully  covered  by  the  general  charge. 

9.  So  it  was  not  error  to  refuse  to  instruct 
that  the  stetement  made  by  the  accused  to 
the  mother  of  the  little  girl,  namely:  "For- 
give me.  Wait  tmtll  my  mother  comes  to 
make  lt<  up  to  you" — did  "not  amount  to  a 
confession  of  the  crime  with  which"  the  ac- 
cused was  charged.  The  stetement  was  prop- 
&ly  admitted  in  evidence,  and  It  was  for  the 
Jury  to  determine  the  effect  to  be  given  to  It 

We  find  no  reversible  error  in  the  record. 
The  Judgment  of  the  municipal  court  for 
llilwaukee  county  la  afflmifirt. 


HATBNOB  r.  STATS. 
(SapTeme  Oourt  of  Wisconsin.  Juu  23,  1906.) 

1.  OanaHAi.  t^w— Mihconduot  of  Juoot— 
CoHHuniCATiom  to  Jubt. 

The  action  of  the  presiding  Judge  In  com- 
mnnlcating  with  the  jury  after  they  had  re- 
tired, In  ue  absence  of  accused  and  his  conn- 
sel,  constitatea  reversible  error,  although  no 
Improper  motives  prompted  the  act  com^ained 
of,  and  prejudice  is  not  shown. 

[Ed.  Note. — For  cases  In  point,  see  voL  1^ 
Cent  Dig.  Criminal  Law*  i  2068.] 

2.  Same  —  Mztrnrss  or  Guno  Jubt— Evi- 
dence. 

The  minutes  of  the  grand  Jury,  If  other- 
wise unobjectionable,  are  admlaaible  to  estab- 
lish accused's  immunity  from  prosecution  un- 
der Rev.  St.  1898.  S  4078,  as  amended  by  Laws 
1901,  p.  106,  c.  So,  guaran^ing  immunity  from 
punishment  on  aooonnt  of  any  timnaaction  con- 
cerning which  a  penm  may  testUy  before  the 
grand  Jury. 

8.  Save— Oblioatioitb  or  Seobbct— Rkpobt- 

BB. 

Laws  1908.  p.  136,  c.  90.  providing  for 
keeping  a  record  of  grand  jury  proceedings,  au- 
thorising the  employment  of  a  stenographic  re- 
porter, and  the  deposit  of  a  transcript  of  their 
proceedinga  with  the  district  attorney  or  attor- 
ney general,  bat  further  providing  that  the  re- 
porter, before  assoming  his  duties,  sliall  take 
an  oath  obligating  himself  to  "keep  inviolate  the 
secrecy  required  by  law  to  be  kept  relative  to 
sndt  proceedings,  does  not  remove  the  obligar 
tion  of  secrecy  concerning  grand  jury  proceed- 
ings, or  authorise  the  inspection  thereof  as  a 
pnbllc  record  by  a  member  of  the  public,  and 
their  use  as  evldenoe  upon  the  trial  of  causes. 
4.  Saicx— Ihsfbotion  or  Oband  Jubt  Rbo- 

OBDS. 

One  accused  of  crime  Is  not  entitled  to  in- 
spect iMfore  trial  the  records  of  the  grand  jury 
relating  to  testimony  given  by  him  before  the 
grand  Jury  ctmoemiDg  the  tiwisaction  involved 
upon  the  trial,  in  order  to  enable  him  to  prepare 
for  trial,  and  to  lay  the  foundation  for  the 
Impeachment  of  witnesses  btfore  the  grand  Ju- 
ry who  may  testify  to  different  facta  on  the 
trIaL 

6.  Sun— HiNUTBs  or  Pboceedihob. 

Stenographic  reiiorta  and  minutes  of  pro- 
ceedings of  toe  grand  Juij,  authorized  to  be 
made  By  Laws  1903,  p.  136,  &  90,  are  not  offi- 
cial statements  whidi  in  themselves  consti- 
tute proof  of  the  facts  reported,  tmt  are  merely 
memoranda  to  refresh  the  recollection,  which 
can  only  be  used  in  evidence  when  the  grand 
Jurors  themselves  can  testify  that  at  or  about 
the  time  the  records  were  made  they  knew  their 
contents  and  the  accuracy  .thereof. 

Error  to  Circuit  Court  Milwaukee  County; 
Orren  T.  Williams,  Jndge. 

Charles  S.  Havenor  was  convicted  of  brib- 
ery, and  brings  error.  Reversed. 

The  plaintiff  In  error  stands  charged  witib 
the  offense  of  bribery,  as  defined  In  the 
stetutes  of  this  stete  He  was  arrested, 
iHTOught  before  the  court  and  prosecuted  to 
c<Hivlctlon  and  Judgment  in  the  circuit  court 
for  Milwaukee  coxmty.  To  this  Judgm^t  be 
prosecutes  the  writ  of  error  from  this  court 
Plaintiff  in  error  was  duly  elected  and  was 
spring  as  alderman  of  the  city  of  Milwaa- 
kee  in  the  month  of  June,  1898,  the  time  of 
the  commission  of  the  alleged  offense.  The 
facts  material  to  and  InTolved  In  tbe  eon- 
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aldcfratlon  ot  the  errors  assigned  ai^  argued 
irlll  be  Btated  In  the  opinion. 

J.  L.  O'Connor,  W.  J.  Turner,  Turner, 
'  Pease  &  Turner,  and  O'Connor,  Scbmltz  & 
Wild,  for  plaintiff  in  error.  L.  M.  Starde- 
Tant,  Atty.  Gen.,  and  F.  Ei  McGoTem,  Dlst 
Atty.  (Walt»  D.  Corrigan  and  On;  D.  Gof^ 
of  connsel),  for  the  state. 

SIBBSGKBB,  J.  (after  atatlng  the  tkicts). 
After  fbe  Jury  had  retired  for  deliberation 
u  to  thdr  verdict  In  the  case,  they  sent 
a  communication  to  the  presiding  Judge, 
throoi^  the  bailiff  having  them  In  charge,  re> 
qoeatlng  him  to  come  before  tiiem  for  tiie 
pnrpoae  of  answering  some  Inquiries  con- 
cerning the  case.  The  Judge  responded  by 
Bte^ng  into  the  doorway  of  the  room  where 
th^  were  deliberating,  whereupon  a  Jorw 
proponnded  some  questions  to  him  as  to  the 
right  of  immunity  of  persons  who  had  ap- 
prared  and  teatlfled  before  a  grand  Jury  In 
TmnsactlMis  Involvliig  the  offense  of  brlb- 
oy.  In  reply  the  oomt  Infbrmed  them  that 
he  could  not  answer  the  Quastions,  but  that 
the  InstmctloDB  given  them  fully  covered  the 
■object  of  thdr  Inqnlry,  and  that  Knne  of 
the  matters  inquired  about  were  excluded 
from  their  cimslderatlon  these  Instrttc- 
tions.  The  court  also  offered  to  read  part 
of  the  InstmcUons,  <a  to  submit  to  them  the 
charge  given.  The  record  Is  not  dear  as 
to  wheth»  or  not  the  written  diarge,  as 
giv^  was  thereafter  rabmltted  to  the  Jury. 
According  to  the  statements  of  some  Jurors, 
they  received  It  with  some  paragraphs 
strlGboi  out  by  the  court;  hot  still  legible, 
and  th^  were  read  by  them.  AccOTdlng  to 
the  statement  of  the  Jndge,  Instead  of  tbew 
paragraphs  being  obliterated,  they  were  oov- 
«ed  by  pftpw  pasted  ovw  them.  This  pro- 
ceeding occurred  In  tiie  absence  ot  the  plain- 
tiff  tn  error,  his  counsel,  and  the  court  ot- 
flcers,  and  la  allied  to  constitute  revras- 
IMe  earn.  The  result  ot  the  adjudications 
on  this  subject  Is  to  fbe  effect  that  all  pro- 
ceedings in  a  case  should  be  open  and  public, 
tod  in  the  presence  of  the  parties,  whenever 
practlcatde,  so  as  to  afford  them  all  reason- 
able <9portmilty  to  participate  in  the  pro- 
ceedings, and.  If  tiwy  are  dteatlsfled,  to  take 
mch  exception  as  the  law  allows.  The  due  oh- 
■erranee  of  this  rale  has  led  to  a  disapproval 
by  flie  courts  of  any  act  by  the  Jndge,  counsel, 
party,  or  stranger,  wbere^  eommnnication  im 
had  with  the  Jnry  after  the  ease  is  submit- 
ted to  Uwm,  and  tSuj  have  retired  for  de- 
nization on  their  verdict,  except  it  be  in 
open  court,  and  with  a  due  regard  to  the 
rl^ta  and  privileges  of  the  partiee.  When- 
ever anch  communications  were  had,  though 
"Uiey  were  not  prompted  by  improper  motives, 
and  though  tbey  may  not  have  Influenced  the 
Jnry  In  arriving  at  their  verdict,  still  th^ 
are  generally  treated  as  in  themselves  snf- 
fldent  groond  for  setting  aside  the  T«*dlct 


rendered,  for  the  reason  that  no  party  shoald 
be  subjected  to  the  burden  of  an  Inquiry  be- 
fore the  court,  regardless  of  whether  or  not 
Its  conduct  in  this  respect,  or  that  of  Its 
officers  or  that  of  the  opposing  party,  has 
tended  to  his  Injury.  The  case  of  Sargent  v. 
Roberts  et  al..  1  Pick.  337,  11  Am.  Dec.  185, 
where  a  similar  question  arose,  has  been 
much  quoted,  and  referred  to  as  a  leading 
authority  on  this  subject.  The  court,  speak- 
ing through  Parker,  0.  J.,  says;  "As  it  Is 
ImpmalUe,  we  think,  to  complain  of  the 
substance  of  the  communication,  the  only 
question  Is  whether  any  communication  at 
all  is  proper;  and,  if  It  was  not,  the  party 
against  whom  the  verdict  was,  is  entitled  to 
a  new  trial."  "^o  communication  whatever 
ought  to  take  place  between  the  Judge  and 
the  Jury,  after  the  cause  has  been  submitted 
to  them  by  the  charge  of  the  Judge,  unless 
in  open  court,  and,  where  practicable,  in 
presence  of  the  counsel  of  the  cause."  "It 
Is  not  sufficient  to  say  that  this  power  Is  in 
hands  highly  responsible  for  the  proper  ex- 
wclse  of  it.  The  only  sure  way  to  prevent 
all  Jealousies  aod  suspicions  is  to  consider 
the  Judge  as  having  no  control  over  the  case, 
except  In  open  court,  in  the  presence  of  the 
parties  and  their  counsel.  The  public  Inter- 
est requires  that  litigating  parties  should 
have  nothing  to  complain  of  or  suspect  in 
the  administration  of  Justice,  and  the  Incon- 
venience of  Jurors  Is  of  small  consideration, 
compared  with  this  great  object"  These 
rights  are  clearly  of  an  important  nature, 
and  affect  the  substance  of  a  Jury  trial,  and 
the  right  of  a  party  to  be  beard  and  to 
bring  in  review  every  transaction  of  the 
courl^e  proceedlog.  For  the  attainment  of 
the  beat  admtnlstratloD  of  Justice,  the  law 
requiring  that  all  proceedings  of  courts  be 
open  and  public,  and  In  the  presence  of  the 
parties  or  their  representatives,  must  be 
strictly  enforced;  and,  in  case  of  any  In- 
fringement of  this  policy,  parties  are  not  to 
be  put  to  the  burden  of  showing  that  it  In 
fact  injured  them,  even  though  it  be  mani- 
fest that  no  Impn^r  motives  prompted  the 
acta  complained  of.  We  are  constrained  to 
hold  that  the  communications  had  between 
the  Jury  and  the  Judge  In  the  case  after  the 
Jury  had  retired  to  deliberate  upon  the  ver- 
dict were  prejudicial,  and  constitute  reversl- 
Ible  error.  Watertown  Bank  &  Loan  Go.  v. 
Mix  et  al.,  61  N.  T.  558;  Read  v.  aty  of 
Cambridge,  124  Mass.  567,  2e  Am.  Rep. 
690;  Crabtree  v.  Hagenbaugb,  23  III.  349, 
76  Am.  Dec.  694;  G.  &  A.  R.  Co.  v.  Robblns. 
159  III.  598,  43  N.  E.  332;  State  v.  Patterson, 
46  Vt.  308,  12  Am.  Rep.  200;  McBean  v. 
State,  83  Wis.  206,  53  N.  W.  497;  Smith  v. 
State,  51  Wis.  615,  8  N.  W.  410,  37  Am.  Rep. 
845;  Barnard  v.  State,  88  Wis.  656,  60  N.  W. 
1058. 

Error  is  assigned  upon  the  rulings  of  the 
court  refusing  to  compel  the  district  attorney 
to  produce  the  record  of  the  clerk  of  the 
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grand  Jury,  contaiulng  mbrntes  al  the  tes- 
timony of  the  plaintiff  In  error  given  b^ore 
the  grand  Jury,  and  In  excluding  the  testi- 
mony of  grand  jurors  to  prove  what  he  testi- 
fied to  before  them  pertaining  to  the  trans- 
action toe  which  he  la  on  trial.  Plalntlfl  In 
OTor  claims  the  benefit  and  Immunity  from 
prosecution  and  punishment  of  section  4078, 
Bev.  8t  1898,  as  amended  by  chapter  8S,  p. 
106,  Laws  1901,  upon  the  ground  that  he  Is 
now  being  prosecuted  for  and  on  account  of 
a  transaction  concerning  which  he  thereto- 
fore gave  testimony  bebae  a  grand  jury  of 
Milwaukee  county.  .Upon  the  trial  be  of- 
fered evidence  tending  to  show  tbat  the  cl«rk 
of  the  grand  Jury  kept  minutes  of  Its  pro- 
ceMings  Including  minutes  of  bis  teetlmony 
giren  before  them,  and  that  such  minutes 
were  then  In  the  custody  of  the  district  at- 
torney for  Milwaukee  coonty;  and  he  de- 
manded that  they  be  produced,  for  the  pur- 
pose of  lulng  them  to  show  that  be  gave  tes- 
timony before  the  grand  Jury  concerning  the 
transaction  for  wblcb  be  is  now  being  pros- 
ecuted. The  court  ruled  that  lumn  the  trial 
of  plaintiff  in  error  the  proceedings  before  a 
grand  jury  are  privileged  from  being  adduced 
as  evidence  to  show  his  Immunity  under 
these  statutes.  Thla  presents  the  same  quee- 
Uon  recently  passed  upon  by  this  court  in 
the  case  of  Muiphy  v.  State,  102  N.  W.  lOST. 
where  it  was  held  tbat,  if  otiierwlse  unob- 
Jectiimable^  such  evidence  Is  admissible  as 
evidence  to  establisb  the  defendant's  immu- 
nity from  prosecution.  This  case  must  be 
held  to  be  ruled  by  tiiat  case  on  tbls  ques- 
tion. The  record  shows  that  the  decision  tm 
appeal  In  tbat  case  was  rendered  subsequoxt 
to  the  trial  of  tbls  case,  which  explains  why 
the  rule  there  established  was  not  applied 
to  this  case.  In  addition  to  the  question  then 
presented  before  this  court  upon  this  flob- 
Ject,  it  is  now  contended  that  the  minutes 
of  the  clerk  of  the  grand  jury  ct  their  pro- 
ceedings are  a  public  record,  and  tbat  every 
pawn  Is  ^titled  to  iniQwct  tbem,  as  such, 
and  to  offer  them  as  evidence  upon  thd  trial 
of  causes.  By  chapter  90,  p.  136t  Laws  1908, 
Additional  provision  is  made  for  keying  a 
record  of  ^and  jury  proceedingB,  1^  provid- 
ing that,  If  the  trial  Judge  deems  It  neces- 
eary,  he  may  ord«  that  tlie  grand  jury  em- 
ploy n  8ten(^apblc  repwter  to  take  down  a 
complete  report  ot  their  proceedings,  tran- 
scribe them  into  longhand,  and  deptnit  them 
with  the  district  attiwney  of  tlie  county,  or 
with  the  AttornfiT  General,  or  both,  as  the 
grand  jury  may  direct  The  act  also  pro- 
vides that  such  reporter,  before  assuming 
such  duties,  dian  take  and  file  an  oath  ob- 
l^atlng  himself  to  a  faithful  performance  of 
these  duties,  "and  to  keep  inviolate  the  se- 
crecy required  by  law  to  be  kept  relative  to 
such  proceedings."  This  language  in  the 
statnte  strongly  indicates  that  the  Legisla- 
ture Intended  that  nothing  In  this  act  should 
be  constmed  to  remove  any  of  the  obliga- 
tions of  secrecy  concerning  grand  Jury  pro- 


ceedings. The  claim  now  presented,  that  the 
obligatirai  of  secrecy  does  not  extend  to  sncta 
records,  Is  In  no  way  affected  by  this  legio- 
lattve  actlcm,  and  sndi  obli^tlon  must  be . 
held  to  exist  as  It  did  b^oxe  this  legisla- 
tion. The  rule  of  secrecy  as  to  such  pn^ 
ceedlngs,  Its  purposes,  and  the  statutes  dec- 
laratory thereof,  wen  consldoKd  and  aK>lied 
to  the  Murphy  C^se,  and  the  cmclnsicois  there 
reached  must  be  adhered  to.  We  find  no 
ground  for  the  claim  that  the  record  of  sodi 
proceedings  la  to  be  treated  as  a  public  rec- 
ord, open  to  the  inspectton  of  all  poaons. 
To  so  hold  would  not  only  conflict  with  evoy 
purpose  (or  keeping  secret  such  proceedings, 
bnt  would  result  In  a  total  abrogation  of  the 
rule.  Such  is  clearQ'  not  the  law,  and  sncli 
secrecy  must  be  maintained  and  kept  Invio- 
late within  the  bounds  prescribed  by  the  stat- 
utes and  the  decisions. 

It  is  urged  that  the  plaintiff  in  error  was 
oitltled  to  Inqiectltm  of  such  records  in  so 
far  as  they  relate  to  the  testimony  given  by 
plaintiff  In  error  beftwe  the  grand  jury  con- 
ceamlng  the  transactUm  Involved  upon  this 
trial,  and  that  such  Inqraction  should  be 
awarded  both  before  the  trial  teoA  at  the 
Ixlal,  for  the  purpose  of  preparing  tar  trial 
and  for  laying  the  foundation  for  the  im- 
peachment of  Immune  witneases,  whose  tes- 
timony may  be  different  on  the  trial  from 
tiiat  givoi  befiffe  tiie  grand  Jury.  No  rules, 
either  at  the  cmnmon  law  or  by  tbe  statutes 
governing  criminal  procedure,  award  such  a 
right  It  was  held  In  Cornell  v.  Stete^  104 
Wis.  B27,  80  N.  W.  746,  tbat  a  defendant  in 
a  criminal  prosecution  was  not  entitled  to  be 
informed  of  the  names  of  tb»  wttnesses  tm 
the  prosecution  before  trial,  to  enable  him  to 
prepare  his  case  on  the  defense^  We  can  see 
no  distinction  in  the  claim  now  made  from 
the  <me  made  In  that  cas&  The  reason  for 
the  request  in  both  cases  Is  that  such  Infor- 
mation Is  necessary  to  enable  the  d^!6ndant 
to  prepare  tm  trial,  and  to  arorise  bim  what 
evidence  will  be  material  to  his  defioisa  We 
do  not  see  bow  tbe  defoidant  can  be  preju- 
diced withbolfflng  such  iitfOrmatlou  until 
the  evidence  is  offered  upon  the  txial,  nor  is 
it  suggested  in  what  respect  this  practice 
prevents  talm  from  procuring  and  adducing 
alt  the  evidence  at  hand  to  estebllBh  the 
facto  of  Us  defense.  The  charge  pref«red 
In  tbe  Indictment,  Information,  or  complaint 
fully  informs  him  as  to  what  facts  tbe  proa- 
ecotlon  expects  to  establish  by  the  evidence 
upon  the  trial,  and  this  meets  all  the  neces- 
sary requirements  of  the  right  which  the  ac- 
cused has  in  criminal  cases  to  be  Informed 
of  the  nature  and  cause  of  the  accusation 
against  him. 

It  is  urged  that  proof  ot  the  defmdant'a 
testimony  given  b^ore  the  grviA  Jury  may 
be  made  by  ottmiDg  tbe  records  of  the  grand 
Jury's  proceedings  as  kept  the  ateno- 
graphic  reporter,  upon  the  ground  that  they 
are  stetements  made  by  oflldals  In  pursuance 
of  official  dutr*   Such  reports  and  minutes 
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ot  proceedliyjs  are  not  clamed  u  official 
BtatountB  wblch  In  tbemselyea  constitute 
proof  of  the  facts  ttnu  reported,  bat  are 
treated  as  memoranda  made  by  the  official 
in  the  course  of  hla  official  duties,  and  can 
only  be  used  in  erldence  when  the  officials 
can  teetlfj  that  at  or  about  the  time  the  ree- 
orda  were  made  thej  knew  OmSt  oontaits 
and  the  accuracy  ttaereot  This  la  upon  the 
theory  that  such  reeorda  are  not  to  be  treat- 
ed as  Independent  evidentiary  Instmrnenta, 
but  are  to  be  treated  as  memoranda  to  be 
used  by  these  officials  when  tbey  are  called 
as  witnesses  to  the  facta  th^^n  reported. 
For  this  purpose  the  memoranda  may  be  used 
m  two  ways— either  to  aid  the  witness  In  Us 
IMtiscnt  recollection  or  In  his  past  recollection 
of  their  contents.  Zttsfce  t.  CtolOtrarg.  88  Wis. 
216;  Jsfikseo  t.  State,  81  Wis.  127,  51  N.  W. 
88;  Bgaett  t.  Allen,  119  Wis.  625,  96  N.  W. 
808;  Greenleaf  on  Brldence  (16tb  Ed.)  1 166; 
Hair  States  16  Neb.  601,  21  M.  W.  4M. 
Tba  distinction  of  these  uses  is  dearly  stat- 
ed tn  Qreenleaf  on  Evidence  (16th  Ed.)  i 
4S0a:  "It  Is  to-day  generally  understood  tbat 
there  an  two  sorts  of  xeo(^ectlon  which  are 
properly  available  for  a  witness— past  recol- 
lection and  present  reeoUeotlon.  In  the  lat- 
ter and  nsnsl  swt  the  witness  eitiier  hss  a 
sufficiently  clear  recollection,  or  can  summon 
it  and  make  It  distinct  and  actual,  if  he  can 
sttannlate  and  refresh  it,  and  the  chief  ques- 
tion is  as  to  the  propriety  of  certain  means 
itf  Btlmnlattng  It— in  partlealar,  of  using 
written  or  printed  notes,  memoranda,  or 
other  things  as  refreshing  it  In  the  former 
sort  ^Bt  recollection)  the  witness  is  totally 
isddng  In  presmt  reo^ectlon,  and  cannot 
lerlve  It  stimulation;  bnt  'Oiere  was  a 
time  whffii  he  did  hare  a  snffldent  recollec- 
tion, and  whoi  it  was  recorded,  so  that  be 
can  adopt  iSds  record  of  bis  then  exlstlug 
reeoUection,  and  ose  it  as  snffldently  repre- 
tenttog  tiie  team  of  his  knowledge  on  the 
sabject"  This  is  Uie  basis  ot  the  rule  ai>- 
beld  in  Nehrllng  t.  Herold  Co.,  112  Wis.  658, 
68  N.  W.  61^  namely:  "The  statement  of 
the  wltneM  and  the  contents  of  the  paper  to- 
gether are  equivalent  to  the  presoit,  positlTe 
statement  of  the  witness  affirming  the  truth 
of  the  facts  stated  in  the  memorandum." 
Bfanning  t.  School  Diet  (Wis.)  102  N.  W. 
866;  Haser  t.  Strelch,  92  Wis.  505,  66  N.  W. 
720;  P.  ft  B.  B.  Go.  t.  Spearen,  47  Pa.  800. 
86  Am.  Dec.  644;  People  v.  Murphy,  46  Cal. 
187.  Access  to  the  records  of  these  min- 
utes and  stenographic  reports  of  grand  Jury 
ptoeeedlngs  by  conns^  of  the  accused  are 
controlled  by  the  rule  of  secrecy  pertaining 
to  grand  Jury  proceedings,  and  the  usual 
iwactlce  nt  permitting  inspection  of  records 
or  memoranda,  by  limiting  it  to  such  por- 
tions as  are  actually  used  In  tbe  erldence, 
and  in  such  manner  and  at  each  times  dur- 
ing the  pr<^:resB  of  the  trial  as  the  trial  court 
may  direct. 

The  Judgment  Is  rerosed,  and  the  cause  is 
cemanded  for  a  new  trlaL 
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1.  BxxcuTOBS— Tebm  op  Oftice— Dubatioh. 

Under  Bev.  St  1898.  8  3850,  declaring  tbat 
the  coaaty  conrt  may  grant  further  time  for  the 
payment  of  debts  and  legacies,  but  not  beyond 
six  years,  the  duties  of  an  executor  may  be  con- 
tinued beyond  six  yeara  if  the  nature  of  his  du- 
ties and  the  matters  involved  In  tbe  lettlement 
of  the  estate  require  a  longer  time. 

2.  CoBPOBATiOHS— Misconduct  or  Dibbctobs. 

Under  Rev.  St.  1898,  S  1764,  giving  direct- 
ors of  a  defunct  corpcwation  power  to  adminia- 
ter  the  corporate  affairs,  a  claim  against  a  di- 
rector for  wrongfully  converting  the  good  will 
of  the  corporation  is  not  for  a  tort,  bnt  for  an 
injury  to  personal  e^te  or  for  an  accounting, 
and  80  snrvives  the  death  of  tbe  direcbtr,  undw 
section  4258. 

8.  ExBcuTOBB— Aonom  Against— JuBtsmo- 

TIOH.  • 

Under  Bev.  St  1888,  {  3845,  as  amended  by 
Zaws  1899,  p.  7,  c.  5,  declaring  that  actions  may 
be  prosecuted  against  execators  in  tbe  circuit 
court  when  the  county  court  cannot  afford  a 
remedy  as  adequate  or  efficient  tbe  determina- 
tion of  the  drcuit  court  that,  owing  to  the  pe- 
culiar circumstances.  It  has  jurisdiction  of  an 
action  against  an  executnr,  will  not  be  disturbed 
unless  clearly  erroneous. 

4.  Sauk— IjONTEBsion  bt  Decedent. 

Under  Rev.  Bt  1898.  S  3845,  as  amended 
by  Laws  1899,  p.  7,  c  5,  providing  that  actions 
may  be  prosecuted  against  executors  in  the  cir- 
cuit court  when  the  county  court  cannot  afford 
a  remedy  as  adequate  or  efficient  the  circuit 
court  has  jurisdiction  of  a  suit  by  executors  of 
a  deceased  director  of  a  corporation  to  wind  up 
the  corporation,  in  which  a  cross-bill  Is  filed 
against  the  executors  to  recover,  as  a  corporate 
asset,  a  sum  alleged  to  be'  due  the  corporation 
from  the  estate  of  the  director  because  of  his 
wrongful  conversion  of  the  good  will  of  the  cor- 
poration. 

5.  Saks. 

Under  Bev.  St  1898,  fi  1764,  giving  direct- 
ors of  a  corporation  authority  to  adminiater 
the  corporate  affairs  after  expiration  of  tbe  life 
of  a  corporation,  the  executors  of  a  deceased 
director,  as  well  as  the  receiver  of  the  corpora- 
tion, are  entitled  to  sue  the  administrators  of 
another  director  on  a  claim  arising  from  the 
wrongful  converaion  by  that  director  of  the 
good  will  of  the  corporation,  and  that  cause  of 
action  may  be  properly  asserted  by  way  of  cross- 
bill in  a  suit  by  the  administrators  to  wind  up 
the  affairs  of  tiie  corporation. 

6.  GoBPOBATiONS— Tebhination  or  Chabtkb 

JBiXISTKNCB. 

Under  Ber.  St.  1898,  S  1764,  authorlshig 

the  continuation  of  a  corporation  for  three  years 
after  the  termination  of  its  cbarter  existence, 
to  wind  up  ita  affairs,  and  authorizing  the  di- 
rectors to  act  as  legal  administrators,  subject 
to  the  power  of  the  courts,  an  action  to  mnd 
up  the  affairs  of  the  corporation  may  be  prose- 
cuted to  jud^ent  more  than  three  yenrs  after 
the  termination  of  the  life  of  the  corporation. 

7.  Good  Wnx— Asset  of  Bans. 

A  banking  corporation  may  have  a  good 
wUI  constitatiog  a  species  of  property. 

8.  Saws— Of  Oobpoeation— Transfwe. 

Under  Rev.  St  1898,  S  1764  providing  that 
after  the  life  of  a  corporation  has  expired,  its 
directors  may  continue  business  for  three  years 
to  wind  np  its  affairs,  the  good  will  of  a  defunct 
corporation  may  be  transferred  within  tha  three- 
year  period. 

9.  Saue— WBONaFXJi.  Approfbiation. 

Where  the  good  will  of  a  defunct  corpora- 
tion was  wrongfully  appropriated  by  one  of  Its 


Digitized  by 


120 


IM  MOBTHWBBTBBN  BBPORTBB. 


(Wis. 


directori.  whose  doty  It  Is,  under  Rev.  8t  1898, 
8  1764,  to  wind  up  the  corporate  affairs,  the 
appropriation  may  be  treated  as  a  sale  voidable 
at  the  option  oC  those  beneficially  interested  In 
the  assets  of  the  corporation;  and.  where  the 
wron^l  appropriation  is  for  the  benefit  of  a 
new  corporadon,  it  may  be  compelled  to  accoant 
for  the  protits  realised  thrpugh  the  wrongful 
appropriation. 

10.  Rn  Judicata. 
The  personal  representatives  of  a  stockhold* 

er  In  a  corporation  which  liad  expired  by  lim- 
itation of  its  charter  sned  to  enjoin  another  t 
stockholder,  who  had  organized  a  new  corpora- 
tion of  the  same  name,  thereby  appropriating 
the  good  will  of  the  defnnct  corporation,  from 
operating  the  new  corporation  and  from  inter- 
mingling the  affairs  of  the  corporations.  A  de- 
murrer to  the  complaint  was  sustained.  Later, 
in  a  suit  by  the  adminiBtrators  of  the  defendant 
in  the  first  suit  to  wind  up  the  affairs  of  the  de- 
funct corporation,  the  plaintiffs  in  the  first  suit 
filed  a  cross-bill  seeking  to  recover  for  the 
wrongful  appropriation  of  the  good  will  of  the 
old  corporation,  field,  that  the  causes  of  ac- 
tion were  different  and  the  dismissal  of  the  first 
suit  not  res  adjadicata  of  the  issues  raised  by 
the  cross-bill  in  the  second. 

11.  Teial— Sfsoial  Findihcis. 
Refns&l  to  make  special  findings  Is  not  er- 
ror where  the  flndlnga  ma^  snfficimtly  oorer  all 
material  facts.  • 

12.  CoBPORATioNs— Winorwo  Up— LoAS  to 

DiBECTOB. 

Just  before  the  termination  by  charter  lim- 
itation of  the  existence  of  a  banking  corpora- 
tion, a  director  obtained  from  it  a  snm  wbidi  he  ' 
invested  in  another  banking  corporation.  The 
director  gave  hia  note  for  the  money,  secured  by 
collateral  and  bearing  interest,  and  the  amount 
was  less  than  the  director's  interest  in  the  as- 
sets of  the  corporation  from  which  the  money 
was  obtained.  The. note  was  paid.  Seld  that, 
especially  in  the  absence  of  any  showing  that 
the  interest  paid  by  the  director  did  not  equal 
the  profits  he  derived  from  the  use  of  the  money, 
the  court  was  justified,  in  a  suit  to  wind  up  the 
affairs  of  the  defunct  corporation,  in  treating 
the  transaction  as  a  loan  instead  of  an  invest- 
ment in  the  new  corporation  for  the  benefit  of 
those  interested  in  the  old  one. 

13.  Save— Sebviceb— GoHPSKSATiov. 
A  director  of  a  corporation,  who  rendered 

servlcee  in  winding  up  its  affairs  after  the  ter- 
mination of  its  existence  by  charter  limitation, 
was  properly  allowed  compensation  equal  to  the 
salary  he  had  received  as  an  officer  while  the 
corporation  was  a  going  concern. 

Appeal  from  Circuit  Oonrt,  La  OrosBe  Coun- 
ty; J.  J.  Fruit,  Judge. 

Action  by  Albon  Llndemann  against  Eliza- 
beth M.  Rusk  and  others,  in  which  defend- 
ants filed  a  cross-bill.  From  a  Judgment  for 
defendants  on  their  cross-blU,  both  parties 
appeal.  Affirmed. 

This  is  a  creditors'  action  to  wind  np  the 
affairs  of  the  Bank  of  Viroqiia,  a  corpora- 
tioD.  The  Bank  of  Viroqna  was  organized 
by  Jeremiah  M.  Rusk  and  William  F.  Llnde- 
mann on  December  13,  1890,  under  articles 
of  Incorporation  which  were  recorded  De- 
cember 30.  1890,  In  the  office  of  the  register 
of  deeds  for  Vernon  county.  By  these  arti- 
cles Rusk  and  Undemann  associated  tbem- 
selTM  to  establish  and  conduct  an  office  of 
discount  and  deposit  under  the  terms  and 
provisions  of  "An  act  to  authorize  the  busl- 
Jiesa  of  banking,"  approved  April  19,  1802, 


and  the  ameodmento  fhereta  Ai  Boch  cor- 
poration under  the  name  of  the  Bank  of 
Vlroana  tbey  conducted  mdi  a  bvilness  at 
Vlroqua,  Wis.  Tbe  period  ot  exlatence  of 
this  cocpcHratimi,  as  provided  In  the  artiden 
of  (wsanlutton,  was  from  January  6,  1801» 
to  January  4,  1901,  and  tin  twnk  wan  ac- 
tually engaged  In  buaineu  during  tiili  poiod. 
The  capital  stock  of  this  bank  was  $50,000, 
divided  Into  100  sbares,  of  $500  each.  o£ 
which  tbe  incorporators,  Rusk  and  Llnde- 
mann, eadi  owned  one-halt.  They  each  >o 
owned  and  held  Each  stock  np  to  the  time 
of  their  deaths.  At  no  time  during  the  ex- 
istence of  the  bank  did  they  pay  in  mom 
than  BO  per  centum  of  the  capital  stocic 
From  the  time  this  bank  entered  upon  its 
businMB  to  January  4,  IHOH,  William  F. 
Llndemann  was  an  ofBow  tweof,  and  was 
In  the  active  management  of  the  bank's 
affairs.  Both  the  incorporators  are  now  de- 
ceased. Jeremiah  M.  Busk  died  testate  No- 
vembw  21, 1893,  and  William  F.  Undemann 
died  Intestate  December  13,  1901.  Tbe  will 
of  Jeremiah  M.  Busk  was  probated  Janu- 
ary 2,  1894.  He  left  a  widow,  BUaabeth  M., 
and  four  children,  Z^curgua  J.,  Mary  BL, 
Blaine  D.,  and  Charity  Rusk  Gralg,  who  are 
the  legatees  under  his  will.  On  January  16, 
I  1902,  igwcial  letters  of  administration  were 
Issued  by  the  probate  court  for  Vernon 
county  to  Henry  Llndemann  In  the  adminis- 
tration of  the  estate  of  William  F.  Llnde- 
mann, deceased,  who  left  surviving  blm  his 
widow,  Rebecca,  and  the  following  children: 
Henry,  William  F.,  AUxm,  and  Reglna  !«. 
Trowbridge. 

After  January  4, 1901,  when  the  bank  ceas- 
ed to  do  a  general  banking  businesB,  Wil- 
liam F.  Llndemann,  as  surviving  director, 
took  charge  and  management  of  its  attain 
to  settie  and  close  them  up.  He  contlnned 
in  this  capacll7  to  the  time  of  his  death, 
and  at  that  time  had  closed  and  adjusted  the 
greater  part  of  ite  bu^ess  and  affairs.  At 
bis  death  the  unliquidated  and  unsetUed  ac- 
counts of  the  bank  needed  administration, 
and  plaintiff,  as  a  creditor  of  the  bank,  <hi 
bis  own  b^lf  as  a  creditor,  and  In  b^alf 
of  all  others  similarly  situated,  commenced 
this  suit  to  close  and  finally  wind  up  this 
banking  business,  and  to  conserve  and  en- 
force his  rights  as  heir  at  law  of  William  F. 
Llndemann  under  tiie  ownership  and  righto 
held  by  William  F.  Llndemann  In  bis  lifetime 
to  any  of  the  property  of  the  bank.  All  the 
legatees  under  the  will  of  Jeremiah  U.  Rusk, 
deceased,  and  all  the  heirs  at  law  and  the 
widow  of  William  F.  Llndemann,  deceased, 
and  the  Bank  of  Viroqua  were  made  parties 
defendant;  and  plaintiff  prayed  that  the 
affairs  of  this  bank  be  wound  up  under  tbe 
court's  direction,  and  that  for  that  purpose 
Henry  Llndemann  be  appointed  receiver, 
with  full  powers,  and  that,  after  a  full  and 
complete  administration  of  tbe  bank's  af- 
fairs, be  make  distribution  of  the  property 
In  bis  hands  to  those  entitied  thereto.  On 
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FflbroBTT  <k  tiie  court*  by  order,  made 
Itfcnrgua  J.,  u  ezeeiitor,  and  Mary  XL  Bnik, 
as  azecntrlx,  of  the  wUl  of  Jeremiah  M. 
Boalc.  deoeased,  and  Henry  Undemann.  Al- 
bon  and  WUUam  F.  Llndemann,  Jr.,  as  ad- 
mimstraton  of  the  estate  ot  WUUam  F. 
Undenoann,  decnsedt  partlea  defondant, 
witti  the  privilege  of  anawering  In  the  case. 
On  the  same  day  Blied  BSckhart  was  appoint- 
ed receiver  In  the  action,  and  on  February 
17.  1902.  he  filed  hto  bond.  On  Febmarr 
17,  1902.  npon  petition  of  hfcaxgeM  J.  Biuk, 
as  execator,  and  Mny  BL  Bnsk.  as  ezecn- 
trtz,  which  petition  bears  date  Febmary  6, 
190^  the  court  by  wder  granted  them  leave 
to  serre  and  file  a  tnoss-blU  against  their 
codefoidants,  the  admlntotrators  ot  the  es- 
tate <tf  WUUam  F.  Undemann,  deceased,  and 
pomltted  them  to  allege  snch  facts  as  th^ 
mWit  be  advlaed  constttoted  a  canse  of 
action  In  th^  favor  as  representatlTes  of 
the  estate  ot  Jeremiah  H.  Rusk,  deceased, 
and  tvr  tbm  ben^t  of  Oie  Bank  of  Tlroqna, 
Its  stockholders  and  credltm,  and  against 
die  repreaentatlTeB  of  the  Undemum  estate 
for  an  accounting  by  the  Undemann  estate 
of  the  proceedings  and  conduct  of  WlUlam  F. 
TJndemann  as  the  trustee  of  the  bank,  In 
ttie  management  and  settlement  of  Its  sf* 
fairs,  and  for.  the  reeoTaj  of  whaterer  sum 
might  be  found  dne  from  them  as  snch  ad* 
tninlstrators,  or  from  the  estate  they  repre- 
sented, on  account  of  tike  annopilatlon  hj 
WOllam  F.  Undemann  of  the  good  will  of 
the  bnslnesa  of  the  BaiA  of  TIroqua,  and  of 
any  of  Its  assets,  or  on  account  of  any  other 
default  In  the  discharge  of  the  decedenlfs 
duty  as  snch  trostoe  of  the  bank.  Puxsnant 
to  this  mder,  Lycurgus  J.  and  Mary  E.  Busk, 
as  the  representntlTes  of  their  father's  es- 
tate, served  a  cross-bUl,  aU^Uig  that  WUUam 
F.  Undenuum.  In  the  month  ot  December, 
1900,  organised  a  new  bank  under  the  name 
of  the  Bank  of  Tlroqua.  and  that  he  sub- 
scribed for  the  greater  part  of  the  capital 
stock,  and  that  his  children  subscribed  for 
the  remainder;  that  thte  new  bank  opened 
and  started  doing  bustness  on  the  morning 
AiUowlng  the  day  on  whldi  ttie  old  Bank  of 
Vlroqna  ceased  conducting  Ita  business  as 
a  going  concern  undw  Ite  articles  of  Incor- 
porathm;  and  that  the  Undemanns,  as  offi- 
ces of  the  new  bank,  took  possession  of 
the  banking  house  wherein  the  old  bank 
was  located,  used  the  same  furniture  and 
bankbooks,  and  dealt  with  the  patnms  of 
the  <dd  bank  as  though  there  had  been 
no  interruption  in  the  conduct  of  the  old 
bank's  business  and  In  their  rehitlon  there- 
to. It  Is  also  aUeged  that  the  old  Bank  of 
Vlroana  bad  acaulred  a  good  will,  and  that 
It  and  other  valuable  assets  had  been  appro- 
priated by  vnuiam  F.  Undonann.  They 
prayed  fiw  an  aoconntlii«  of  these  assets, 
and  that  the  conrt  decree  that  the  avaUs  and 
the  proflte  whldi  had  accrued  to  the  Unde- 
mann estate  from  the  appn^rlatlon  of  these 


assets  be  reoovMsd  against  It  and  paid  to 
Uie  receiver  In  this  action,  and  that  he  dis- 
tribute them  among  the  proprietors  of  the 
old  bank  under  the  orders  of  the  court  The 
administrators  of  the  Unduoann  estate  de- 
murred to  this  crosa-bUl  iqion  several  grounds^ 
and  the  demurrer  was  overmled.  They 
thereupon  served  an  answer  to  the  bUl,  and, 
among  other  tbAngs  pleaded,  they  denied  the 
existence  and  posaeaslon  ttF  a  good  wlU  by 
the  bank,  and  they  denied  that  any  of  the 
bank's  asseto  had  been  dlvwted  and  ap- 
propriated aa  alleged.  TtM  case  went  to 
trial  upon  the  Issues  framed  by  the  cross- 
blll  and  the  answer  thmto. 

Upon  the  testimony  the  court  found  thm 
fiicts  of  the  transaction,  as  to  tb^  hlstwy 
and  relation,  substantially  as  above  steted. 
and  as  to  tile  gneatlon  of  a  good  will,  and 
a  misapiwoprtatlon  thereof  and  of  other  as- 
sets by  Llndenuum,  as  follows: 

"(11)  That  prlw  to  the  expiration  ot  the 
charter  of  said  bailing  corporation,  and  on 
or  about  the  8th  day  of  Decembw,  1900. 
the  said  WUUam  F.  Undemann.  without  no- 
tice to  the  legal  representettves,  heirs,  or 
widow  at  the  said  Jeremiah  U.  Busk,  de- 
ceased, of  any  Intention  so  to  do.  caused 
to  be  Incorporated  and  oi^nlaed,  under  the 
baidtlng  laws  of  the  state  of  Wisconsin,  a 
new  banking  Incorporation  under  the  same 
name  of  said  old  banking  corporaU<m.  to 
wit,  Bank  of  Tlroqua.  with  a  capital  stock  of 
fifty  tiwusand  dollars,  and  that.  In  and  by 
the  cwtlflcato  ct  incorporation  of  said  new 
bank,  the  bnslneBS  thereof  was  to  be^  on 
the  5tii  day  of  January,  1901.  and  that  said 
new  bank  was  so  caused  to  be  Incorporated 
by  the  said  WUUam  F.  Undemann  without 
affording  to  the  defendanto  Busk.  eith«  Indl- 
^nally  ot  In  their  representative  capadUes, 
any  oppwtnnlty  to  partidpato  in  the  incor- 
pmation  or  organisation  or  subscription  to 
the  stock  of  the  said  new  bank,  and  with 
the  purpose  on  the  part  ot  said  WUliam  F. 
Undemann  of  appropriating  to  himself  and 
to  memben  of  his  family  ttie  good  name  and 
the  good  wlU  <a  the  said  former  Bank  of 
Vlroqna  without  payment  therefor." 

"(13)  That  said  new  bank  began  Ite  bank- 
ing business  on  the  morning  ot  the  5th  day 
of  January.  1801,  under  the  said  name.  Bank 
of  yiroqua,  in  the  same  banking  office  and 
building  In  which  the  formw  bank  had  con- 
ducted Ite  banking  businesa^  and  that  the 
said  WlUlam  F.  Llndemann,  ly*  to  the  time 
of  his  death,  was  the  president  and  general 
managing  officer  of  the  said  new  bank ;  tiiat, 
acting  as  l^al  admlntetrator  of  said  formw 
bank,  the  said  William  F.  rinrtonmnti  pro- 
ceeded to  close  up  tiie  business  of  said  for- 
mer bank,  by  collecting  in  the  debte  due  It, 
and  by  liquidating  Ita  obligation^  the  busi- 
ness of  so  dosing  up  said  former  bank  be- 
ing conducted  In  the  same  office  and  build- 
ing in  which  the  said  WlUlam  F.  Undemann 
was  conducting  said  new  bank;  that  when 
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eastomen  itf  laie  old  bank  cuw  to  the  bank 
to  do  barinen  they  were  Informed  that  the 
old  bank  did  not  have  power  to  do  any  far- 
ther bOBbuBi,  and  wore  Informed  that,  If 
they  dsBlTed  to  do  80^  thdf  bnslneM  could  be 
transferred  to  the  new  bank,  which  waa  gen- 
erally done,  and  that  be  thna  ■eemed  to  said 
new  bank  moat  of  the  depoBits  <tf  aald  old 
bank,  and  that  at  no  time  did  be  make  any 
ettort  to  dispose  of  the  aaseta  of  said  old 
bank,  other  than  by  tte  collectloa  thereof  aa 
the  same  matured;  and  that  he  at  no  time 
made  any  efCort  to  ao  dlaiwse  of  aald  aaaeta 
BO  as  to  reaHze  anything  from  the  good  will 
or  good  name  of  said  Bank  ot  Tiioqna,  bu^ 
OQ  the  contrary,  the  said  ^llam  F.  Unde* 
mann,  aa  anch  legal  administrator  of  said 
old  bank,  so  managed  Its  affairs  as  to  appro- 
priate to  the  aald  new  baiA  the  good  wlU 
and  the  good  name  of  aald  former  bank, 
without  accounting  to  the  estate  of  the  said 
Jeremiah  M.  Boi^  or  to  bis  pmonal  ropre- 
sentatlres  or  to  his  widow  or  hehn  thorotor.'* 

"(15)  That  at  the  time  of  the  trial  of  thla 
action,  to  wit.  the  12th  day  of  JTuly,  1904, 
the  stodc  at  the  aald  new  bank  was  of  the 
reasmable  Talne  of  two  hundred  dcrilara  per 
share,  or  double  Its  par  value. 

"ae)  That,  In  addition  to  the  aald  lUrty 
thousand  dollars  of  cash  paid  In  upon  the  or- 
ganisation of  said  new  bank,  there  was  ap- 
propriated and  used  the  said  good  will  of 
aald  former  bank,  of  the  reasonable  value  of 
sixteen  thousand  dollars,  as  aforesaid,  mak- 
ing the  totel  actual  commencing  capital  of 
said  new  bank  the  sum  of  forty-4lz  tfaotuand 
dollars,  and  that  of  said  sum  the  said  for- 
mer Bank  of  Vlroqua  contributed  the  said 
good  will,  Qt  the  value  of  slzteoi  tfaotuand 
dollars,  or  ^ht  twenty-airds  of  the  total 
commmdng  capital,  and  that  one-half  of 
said  eight  twenty-thirds,  or  four  twenty- 
thirds,  of  Budi  capital,  belonged  to  and  was 
the  ptopertf  of  the  defendants,  the  personal 
revresentatlvea  of  the  estate  <a  the  said 
Jeremiah  Busk,  deceased,  and  that  said  per^ 
sonal  repreeoktatlTes  became  entitled  to  share 
In  the  same  proportion  In  the  profits  earned 
by  said  new  tank,  and  that  four  twenty- 
thirds  of  the  actual  value,  to  wit,  ¥100,000. 
of  the  stock  ot  aald  new  bank,  at  the  time  of 
the  trial,  was  and  Is  the  sum  of  $17,80im 

"(17)  That  on  or  about  the  4th  day  of  Jan> 
uary,  1901,  the  said  WllUam  V.  Lindemann 
bfvrowed  from  the  funds  of  the  said  old 
Bank  of  Ylroqna  tiie  sum  of  f  18,00(^  givtog 
his  promissory  notes  payable  to  said  old 
Bank  of  Vlroqua  therefor,  and  that  he  used 
said  sum  of  f 18,000  so  borrowed  In  paying 
for  the  stock  to  the  said  new  Bank  of  YU 
roqua  so  issued  to  him,  as  hereinbefore  found, 
and  that  the  notes  so  glvoa  by  him  to  repre- 
sent the  $18,000  BO  borrowed  were  secured 
by  collateral;  that  after  the  giving  of  said 
notes  the  said  William  F.  Lindemann  paid 
to  himself,  as  legal  administrator  of  said  old 
bank,  the  amount  of  aald  notes  and  interest ; 
and  that  such  amount,  with  intsest  theretm, 


bas  beoi  acconated  tor  bsr^  and  was  a 
part  of  the  funds  in  the  bands  of  the  receiv- 
er which  were  distributed  between  the  re- 
spective Interests  In  this  action  under  an  or- 
der of  thla  court." 

THiat  the  reaaon^>le  value  of  the  aervlcea 
of  aald  WUUam  F.  Lindemann.  as  tbe  legal 
administrator  of  aald  bank,  from  the  time 
of  the  expiration  of  tto  diarter  vjf  to  tbe 
time  of  his  death,  is  tbe  sum  of  f988.89." 

It  appears  thai;  shortly  after  tbe  time  lim- 
ited by  the  chartor  of  the  old  bank  tor  doing 
a  banking  business,  Lycnrgus  J.  and  Mary  B. 
Busk,  as  the  posonal  representatives  under 
their  father's  will,  commenced  an  actlim  in 
equity  to  the  Ymioii  county  drcnlt  court 
against  the  incorporators  and  stockholders 
of  the  new  bank,  and  asked  for  the  appotot- 
n»ent  of  a  receiver  to  wind  up  the  affairs  of 
the  old  bank ;  and  th^  prayed  that  the  de- 
fendante  be  enjoined  from  diaiag  a  banking 
business  to  tbe  name  of  Bank  of  Vlroqua 
to  the  rocana  of  the  old  bank,  and  that  Wll- 
Itam  F.  Lind^nann  be  enjoined  from  aan- 
ductlng  and  winding  up  the  affalra  of  the 
old  bank.  The  defmdanta  demurred  to  tlw 
complatot  to  this  action  jspou  tiie  grounds 
that  It  appeared  upon  Ito  face  (1)  that  tbe 
plaintiffs  have  not  legal  capadty  to  sue ;  (2) 
that  there  was  a  d^ect  of  parties^  to  that 
tbe  old  and  tbe  new  bank  craporatlooa  woe 
not  parties  to  the  action;  (S)  that  sevra-al 
causes  of  actton  wwe  Impnqierly  united ;  and 
(4)  tbat  the  complatot  does  not  state  Acta 
eufflclent  to  constitute  a  cause  of  action.  Tbe 
demurrer  was  auatalned  as  to  the  sectmd. 
third,  and  fourth  groimds,  and  overruled  as 
to  tbe  first  No  amended  complaint  having 
been  served,  the  court  on  June  11.  1901,  en- 
tered Judgment  against  the  platotUfa.  dSa- 
mlsslng  the  complaint,  and  for  costs.  The 
trial  oourt  to  iSis  Instant  case  baa  held  tliat 
tbia  judgment  was  not  a  bar  to  tbe  matote- 
nanoe  of  tbe  preeent  action,  and  bas  awarded 
judgmoit  to  the  etfect  tiiat  the  perwmal  rep- 
resoitatlvas  of  tiie  estate  of  Jeremiah  M. 
Rusk,  deceased,  were  entitled  to  recoror  the 
sum  of  $17,891^  against  the  administrators 
of  the  estate  of  William  F.  Eilndemann,  de- 
ceased, or  against  them  personally ;  this  sum, 
specified  to  finding  No.  16,  to  be  collected  out 
of  tbe  assete  of  his  estate  to  their  bandar 
If  auffldent,  and.  if  not  snffident,  the  judg- 
ment to  be  against  them  personally.  It  was 
also  adjudged  that  the  admlnlstratora  of 
the  Lindemann  estate  recover  $838^,  the 
value  of  the  services  of  William  F.  Unde- 
mann  as  surviving  stockholder  in  administer- 
ing the  old  bank's  affairs  from  January  8» 
1901,  to  the  date  of  hia  deetii,  December  18, 
1901.  The  reoelver'a  account  was  alao  ap- 
proved, and  judgment  of  dlatribntion  alter- 
ed. From  this  Judgment  the  representativea, 
legatees,  and  h^rs  ot  both  Jeremiah  Bl  Bnife 
and  William  F.  Undemann  have  appealed. 

O.  W.  Graves,  B.  a  Higbee,  and  Smith  & 
Griffin,  for  plalntlfl.  OUn  &  BuUer  and  U. 
J.  Ruak,  tor  defendants. 
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8IBBB0KER.  J.  (after  fltatlng  the  facta). 
It  is  aligned  that  tlie  timctlona  of  tbe  pov 
aonal  moeaentatlTea  of  JerenUab  M.  Bosk, 
dwceaaed,  had  terminated  at  tbe  time  ttaejr 
were  sItoi  the  right  to  llle  the  CRN»*blU  In 
this  action,  and  that  they  therefore  conid 
not  pnMecate  It  tor  tbe  benefit  of  hie  eetate 
and  of  the  legateee  onder  bla  wUL  It  le 
nndlqiated  that  tb^  bad  been  appointed  tn 
January.  1804,  as  ezecoton  of  bis  vUI,  m<ne 
than  fix  years  prior  to  tbe  application  and 
tbe  order  permitting  them  to  be  made  par- 
tlee  In  fltis  action;  that  the  eetate  had  not 
beoi  Anally  settled;  and  that  no  wdw  ex- 
tending tbe  time  f<Hr  tbe  settlement  of  the 
eelnta  bad  been  made  by  the  county  court, 
wlier^  tbe  proceedings  were  pending.  The 
claim  Is  that  tbe  statntee  providing  tot  the 
payment  of  debts  and  legacies  and  tbe  ten- 
doing  of  an  acconnt  by  an  encntw  ad- 
mfadstrator  Impose  a  time  limit  wbweln  tb^ 
nroat  act,  and  that  tbeir  tnnctlons  cease  at 
tbe  expiration  of  sncb  period.  Tbe  statute 
(Ber.  9L  1896, 1 8850)  relating  to  setUements 
of  estates  proTldes  tiiat,  on  application  of  an 
exeentor  or  admlnlstratw  for  further  time 
to  settle  tbe  estate,  "tbe  court  mi^.  In  its 
dtacretlon,  grant  such  furtbw  time  for  the 
payment  of  tbe  debts  and  legacies  and  the 
aetUemoit  of  tbe  estate  as  the  nature  of  the 
case  may  requtre,  and  may  extend  the  time 
iqwn  like  petition  and  notice,  but  In  no  oase 
shall  the  time  be  extended  beyond  six  years 
from  the  time  of  granting  letters  testamen- 
tary or  of  admlnlBtratkm."  Tbls  prorlslon 
declaring  that  county  eonrta  have  no  power 
to  grant  extaudons  of  time  to  settie  estates 
beyimd  six  years  bom  the  time  of  the  issn- 
ance  of  letters  testamentary  or  of  admlnls- 
tnttan  has  been  bdd  tai  Scott  t.  West,  68 
Wis.  62%  24  N.  W.  161.  26  N.  W.  18,  and  Ford 
T.  Ford,  88  Wis.  122.  69  N.  W.  464,  not  to 
Umlt  tbe  functions  of  an  executor  after  such 
period,  and  that,  if  no  final  settlement  is  had 
before  Its  expiration,  he  la  required  thereaf- 
ter to  administer  the  estate  under  the  will. 
As  these  decisions  Indicate,  It  might  result  In 
Bsilons  injury  to  persons  beneficially  inter- 
ested if  an  estate  were  left  without  an  ex- 
eentor or  administratiHr  at  any  point  of  time 
before  its  final  dlstrilnition,  and  especially 
vben  tiie  nature  of  Us  duties  under  the  will 
and  tiie  matters  burolved  In  tbe  settlement  of 
tiw  estate  require  a  limger  time.  Undw  such 
drcnmstances,  the  functions  of  an  raecntor 
continue  until  flnal  settiement  or  until  be  is 
otherwise  discharged.  We  are  not  fully  ad- 
Tlsed  as  to  tbe  necessity  of  continuing  the 
administration  of  this  Mtate  beytmd  such  a 
time,  but  we  must  presume  that  valid  reasons 
exist;  since  no  steps  have  been  taken  to  com- 
pel a  termination  of  the  proceedinga  in  coun- 
ty oonrt  Mackbi  t.  Hbbbs,  116  Wis.  528,  98 
N.  W.  46B;  Lanelne  Binrinreather,  88 
Mich.  96. 

It  Is  contmdsd  that  the  alleged  cause  of 
action  set  wit  In  the  cross-bill  tax  tbe  wrong- 


ful appropriation  of  fiie  good  will  by  '^milam 
h  .  liludemann.  as  administrator  of  the  bank's 
affairs,  doea  not  suzrlTe  his  death,  nnder 
aectUm  4258,  Ber.  St  1898.  Assuming  for 
tbe  time  tbat  the  crus-bill  Is  sufficient  to 
constitute  a  cause  of  action,  it  is  clear  that 
tiie  relationship  of  tbe  deceased  to  the  as- 
sets of  the  bank  was  tbat  <rf  a  trustee,  nn- 
der the  powers  ^ven  by  section  1761,  Rev. 
St.  1888.  He,  In  bis  capacity  as  such  trus- 
tee. Is  cbatged  in  tbls  bill  with  a  wroD^l 
appropriation  of  tbe  assets.  Any  miscon- 
duct in  bis  administration  of  the  bank's  af- 
fairs is  misconduct  In  Ms  fiduciary  cepacia, 
and  Is  primarily  an  injury  to  the  estate  of 
the  corporation,  for  which  a  recovery  may  be 
enforced  in  the  rlgbt  of  tbe  corporation  for 
the  protection  of  those  beoeflclally  interested 
In  the  propoty.  In  this  aspect,  the  llablU^ 
is  not  a  mere  claim  of  damagm  for  a  tort, 
but  one  for  an  injury  to  personal  estate, 
which  surrlves  nnder  section  4268,  or  it  may 
be  treated  as  an  action  for  an  accounting  in 
equity,  subsisting  at  common  law,  aod  en- 
forceable against  the  personal  representatlTes. 
Parwell  t.  Wolf,  96  Wis.  10,  70  N.  W.  288, 
71  N.  W.  109,  37  L.  B.  A.  188,  66  Am.  St 
Rep.  22;  Killen  T.  Barnes,  106  Wla.  646,  82 
N.  W.  686;  Somerralll  t.  McDermott  116 
Wis.  604,  98  N.  W.  653;  Harrlgan  GU- 
Christ  121  Wla.  127,  840,  99  N.  W.  909. 

It  is  also  claimed  that  the  cross-Uli  can- 
not be  malntelned  In  this  action  In  the  cir- 
cuit court  since  Mr.  Llndemann  la  deceased, 
and  his  estete  Is  solvent  and  In  process  of 
administration,  and  since  the  time  for  filing 
claims  against  it  has  not  expired;  In  other 
words,  that  tbe  claim  on  which  the  action 
is  founded  mnat  first  be  presented  to  and 
passed  upon  by  the  county  court  The  poai- 
tton  Is  token  that  the  county  court  has  orig- 
Inal  and  «cclnsive  Jurisdiction  of  all  claims 
and  demands,  of  whatever  nature,  against 
estetes  of  decedents.  This  Jurisdiction  Is 
not  as  extensive,  as  here  insisted,  but  is  snb- 
Ject  to  the  modification  established  in  Gianel- 
la  V.  Blgelow,  96  Wis.  186,  71  N.  W.  Ill, 
wherein  It  is  said:  "Although  the  ordinary 
Jurisdiction  of  courts  of  equity  over  admin- 
istrations has  been  taken  away  and  confer- 
red on  probate  courts,  or  has  become  obso- 
lete, yet  there  stltl  remains  an  auxiliary  or 
supplementary  Jurisdiction,  to  be  exercised 
in  exceptional  cases,  where  the  Jurisdiction 
of  the  probate  courts  la  confessedly  inade- 
quate, or  has  been  fonnd  Insufficient;  end  the 
Jurisdiction  over  estates,  intereste,  and  pri- 
mary righto,  purely'equiteble,  and  to  admin- 
later  egulteble  remedies,  Is  nowhere  lost 
merely  because  the  Interest,  right  or  remedy 
grows  out  of  or  Is  connected  with  the  estete 
of  a  deceased  person  which  Is  in  tbe  course 
of  administration,  even  though  tbe  adminis- 
tration proper,  tbe  accounting,  and  final  set- 
tiement are  carried  on  under  the  exclusive 
Jurisdiction  of  another  tribunal."  It  must 
also  be  remembered  that  when  a  circuit  court 
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bu  determined  tbat  an  o^eptloDal  caae  of 
this  nature  la  preeented,  and  tiaa  taken  Jn- 
xladlctkm  thereof,  unless  clearly  emmeooa, 
Its  dedalon  will  not  be  dlstorbed.  Bnrnltam 
T.  Norton.  100  Wis.  8.  75  N.  W.  801.  Tbe 
Judicial  policy  on  tiiia  subject  receWed  leg- 
islatlTe  aiqiHwbation  by  the  amendment  to 
section  884B,  Bev.  St  1808,  by  chapter  6.  p. 
7,  Laws  1800,  which  deaignates  spedflcally 
what  actions  may  be  prosecuted  against  tbe 
«^ecntors  uid  admlnlstraton,  and  then  adds 
tbe  class,  "and  other  actions  in  which  tbe 
county  court  cannot  alEord  a  remedy  as  ade< 
Quate,  complete  prompt,  or  efficient  aa  tbe 
drcnlt  coart"  Under  the  facts  presented, 
it  is  apparent  that  it  was  important  that,  it 
any  UaUllty  existed  against  the  wtate,  all 
the  parties  beneficially  interested  in  tbe  re* 
coToy,  as  well  as  the  bank,  should  be  be- 
fore the  court,  and  that  this  recovery  be  en- 
forced iu  its  rWit.  which  result  could  be  most 
eflectnally  and  effldently  accomplished  in  an 
action  tor  winding  op  the  bank's  affairs,  and 
ft>r  tbe  distribution  of  its  estate  among  cred- 
itors and  stockholders. 

It  is  also  asserted  that  tbe  receiver  baa 
tbe  right  to  prosecute  this  claim  against  the 
estate,  and  that  be  coold  have  proceeded  as 
effectually  In  county  court  as  In  this  action 
In  drcnlt  court  This  contention  dteregards 
the  interests  of  those  benefldaUy  Interested 
in  the  bank  property,  and  their  right  to  par- 
ticipate In  the  litigation  for  the  enforcement 
of  their  interests  in  tbe  inatt».  Aa  equita- 
ble owners,  they  hare  the  rights  of  parties  In 
tbe  litigation,  and  they  must  not  be  deiwlved 
of  the  right  to  prosecute  for  tbe  protection  of 
those  Interests.  These  circumstancea  clear- 
ly bring  the  case  within  tbe  exc^itiui  above 
mentioned,  and  tbe  circuit  court  acted  prop- 
erly in  retaining  Jurisdiction,  and  in  direct- 
ing that  tbe  chilm  be  llttgatad  and  adjudi- 
cated in  this  action.  Among  recmt  dedsions 
of  this  count  sustaining  tbe  ruling  <tf  tiie 
court  the  following  are  cited:  Bum  bam  v. 
Norton,  supra;  Heyw  v.  Garthwalte,  02  Wis. 
571,  66  N.  W.  704;  Gager  v.  Paul.  Ul  Wis. 
638,  87  N.  W.  875;  Becker  v.  Ohester,  115 
Wis.  90.  01  N.  W.  87,  660;  Harrlgan  t.  OU- 
dulst  supra. 

Another  claim  urged  upon  our  attention 
la  that,  if  any  cause  of  action  existed  against 
the  Undemann  estate  upon  tbe  grounds  al- 
leged in  tbe  CToas-blli,  It  could  only  be  main- 
tained by  the  recdver  of  the  bank,  and  it 
vraa  tiierefore  wror  to  permit  the  personal 
representatives  under  tbe  Busk  will  to  pros- 
ecute It  by  cross-blU  in  this  action.  Under 
section  1764,  Mr.  Undemann.  as  surviving  di- 
rector, had  tiie  rigbt  to  take  poasesslon  of  the 
bank's  property  for  its  administration  and 
flnal  distribution.  In  this  capadty  be  acted 
as  trustee  for  those  interested  eltber  aa  cred- 
itors or  stockholders  in  the  property.  We 
then  have  a  trustee  and  cestnls  qne  tnutent, 
tbe  former  holding  the  property  subject  to 
the  equitable  ownership  of  the  latter.  Any 


wrongful  act  by  the  one  in  poaseoston  flinni^ 
whicb  tbe  corpus  of  the  estate  was  Impaired 
was  a  direct  injury  to  tbe  bcnafldal  ownwa» 
and  equity  recc^piiaes  thdr  right  to  protect 
thebr  interest  and  that  of  the  estate,  if  it  can 
be  readied  by  some  equitable  remedy.  Since 
tbe  trust  relation  eodsted  between  tlie  Bnalc 
executors  and  Lindemann  as  tbe  survlvlnff 
director  and  administrator  of  the  property, 
whidi  it  is  alleged  he  wnrngfui^y  appn^ri- 
ated,  the  former  could,  in  an  appropriate  pro- 
ceeding, enforce  an  accounting  by  tbe  latter 
tor  tbe  value  of  tbe  property  ao  wrongfully 
converted.  This  ilaUllty,  bdng  germane  totbe 
prindpal  cause  of  action  for  tbe  winding  ap 
of  tbe  banl^s  affairs,  is  propo^  mforoeaUe 
as  a  part  of  auch  proceeding.  It  was  bdd  In 
Gores  v.  Day,  00  Wis.  276,  74  M.  W.  787,  tbat 
"directors  are  liable  to  be  charged  aa  tniatees 
of  property  fraaduleatiy  miaawUed  ot  wast- 
ed by  them.  Independent  of  any  atatnte  on  the 
subject  but  the  duty  of  enforcing  audi  lia- 
bility is  in  tbe  managing  officers  of  tin  cmv 
pontlon,  though  it  may  be  performed  by 
tbe  stockholderB  or  creditors  or  possibly  tbe 
assignee  or  auceessor  of  a  corporation,  when 
the  circumstances  are  such  as  to  make  that 
necessary,  independent  any  statute  oa  tbe 
subject**  No  diffraence  in  result  la  apparent 
whether  tbe  receiver  appointed  In  ttila  action 
or  tiie  Busk  executors,  as  equitable  ownera 
of  tbe  property  dlvnrted  by  Che  tnutee,  peo»- 
ecnte  the  claim  to  compel  restitution  of  tbe 
amount  converted  by  tbe  trostee,  since  tbe 
rocovery.)  under  either  course,  is  for  tbe  ben- 
eflt  of  the  estate  in  the  courfs  custody,  to  be 
adminlBtered  it  through  the  lecdvw.  Tbe 
object  of  the  proceeding  *is  to  accnmnlatft  In 
custodia  legis,  in  the  form  of  money,  tbe  aa- 
aete  propwly  belonging  to  tnwt  fonda,  s» 
tbat  an  order  of  distribution  may  be  made." 
Tbe  executors  of  tbe  Rusk  ortate  had  an  ui- 
terest  in  the  bank's  property,  and  were  un- 
der obligation  to  enforce  ev«y  rigbt  grow- 
ing out  of  It  for  tbe  conaervatton  (tf  the 
estate,  and  to  tills  end  tiie  court  prcvorly  pw- 
mitted  them  to  prosecute  the  crose-blU.  Olta- 
tions:  Land,  Log  ft  Lumber  Oo.  v.  Mcln- 
tyre,  100  Wis.  245,  76  N.  W.  064,  60  Am.  St 
Rep.  015;  Ounningham  v.  Wechsdberg.  10& 
Wis.  860.  81  N.  W.  414;  MlchelBon  v.  Pierce, 
107  Wis.  85,  82  N.  W.  707;  Harrlgan  v.  GU- 
cbrfst  si^ra. 

This  action  was  prosecuted  to  final  SvOg- 
mmt  after  three  years  from  tbe  time  the 
bank  ceased  to  conduct  a  banking  bnalDess 
under  ite  articles  of  incorporation.  It  Is 
strenuously  indsted  tbat  at  this  time  tbe 
corporation  was  extinct  for  all  purposes,  and 
that  all  actions  then  pending  by  or  for  it  In 
its  behalf  ^ted.  The  dalm  Is  made  vpon 
the  groonda  tbat  the  power  conferred  by  aec- 
tion  170^  Bev.  St  1888,  to  extend  tbe  corpo> 
rati<m  for  three  years  to  wind  vp  ite  affaira. 
Is  exdudve  of  any  othw  right  or  ronedy  for 
that  purpose,  and  that  under  tbe  common- 
law  rule^  debte  due  it  or  owing  by  it  are  «- 
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tlngntehea,  and  tbat  Its  paraonat  propoty 
then  undisposed  of  eadieatB  to.tiie  state,  and 
Its  real  estate  rererta  to  Its  grastors  or  do- 
Bora,  If  tbese  propositions  an  well  foonded, 
flie  l^al  confleqaenoea  are  certainly  welgbty 
and  fftr^reaiAlng,  and  t3ra%  should  be  no  nn- 
certainty  In  their  a^Ii  cation  for  the  as- 
certainment of  private  property  rights,  and 
-(tf  tboae  of  tiie  state  ^tbln  their  operation. 
*mie^  there  are  cases  declaring  that  the  die* 
BOlntion  of  a  corporation  Is  followed  by  socb 
rosnlts,  but  the  trend  of  modwn  adjodlcattons 
on  the  subject  disavows  that  such  were  the 
doctrines  of  the  common  law  as  regards 
moneyed  or  commercial  owporations.  The 
icsolt  of  tbe  adjudication  seema  correctly  and 
well  stated  by  Chancellor  Kent  He  obserres: 
"Tbe  role  of  tbe  common  law  baa  In  fact 
become  obsolete  and  odious.  It  never  has 
been  applied  to  Insolvent  or  dissolved  money- 
ed corporatlona  In  England.  The  sound  doc- 
trine now  iB,  MB  sbowtt  by  statute  and  judi- 
cial dedstons,  tbat  tbe  capital  and  debta  of 
banking  and  other  moneyed  corporatlona  con- 
stitute a  truat  fund  and  pledge  for  tbe  pay^ 
ment  at  credlton  and  stoc&bolders,  and  a 
court  oC  equity  will  lay  hold  of  the  fund, 
and  see  tbat  it  be  duly  oUIected  and  appUed." 
2  Kat,  DOT,  notew 

Tbe  reason  usually  assigned  for  rejecting 
tbe  old  rule  and  holding  it  inapplicable  Is 
that  tbe  role  bad  its  origin  at  a  time  when 
cofporatl<HiB  dealt  atanoet  exclusively  with 
municipal,  eodeatastlcal,  and  eleemosynary 
afCalra,  and  whoi  Hie  modem  business  corpo- 
ratlon  waa  unknown,  and  that  tbe  growth 
of  tbeae  mmieyed  corporations  necessitated 
iha  application  of  principles  which  would  pro- 
tect Hw  prirate  property  Interests  of  paeons 
dealiiv  with  thou  under  the  changed  condi- 
tions. To  tbis  Old,  ^e  nature  of  the  rights 
and  interests  In  and  to  the  property  of  busl- 
nsaa  oorpwatlons  are.  In  their  essentials,  con- 
sidered to  be  like  those  pertaining  to  partner- 
ablp  organ isatlonfl ;  and  when  such  corpora- 
tion dissolves,  and  thereby  loses  legal  ca- 
pacity to  preserve  Its  estate,  a  court  of  equi- 
ty will,  if  necessary,  lay  hold  of  Its  assets 
to  compel  a  final  liquidation  of  Its  affairs, 
and  a  dlstribntlDn  of  tbe  capital  among  the 
stockholders  as  In  partnership  associations. 
As  stated  In  Ooleman  v.  White,  14  Wis.  700, 
80  Am.  Dea  797,  on  the  subject  of  banking 
corporations:  "Tbe  stockholders  standing  on 
substantially  tbe  same  footing  as  though 
they  were  partners  of  an  Incorporated  associa- 
tion, save  only  the  responsibility  of  each  Is 
limited  to  a  sum  equal  to  his  share  or  shares 
of  Btook  •  •  •  and  their  liability  more 
nearly  resembles  tbat  of  copartners  than  any 
other  with  which  it  can  be  compared."  Ma- 
son T.  Pewabic  Mining  Co.,  133  XT.  8.  60,  10 
Sup.  Ot  221.  88  L.  Ed.  C24;  Baom  et  al.  v. 
Robertoon  et  al.,  18  How.  480.  IS  L.  Ed.  499; 
Bewl<ft  et  aL  v.  Alpena  Improvement  Harbor 
80  Hlch.  700. 

It  Is  argued  that  the  provision  of  section 
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1764  was  Intraded  by  tiw  Legislature  to  fnr- 
nlah  a  remedy  under  these  conditions,  and 
that  it  is  tbwefore  excluslTe  any  otiier 
ronedy  to  liquidate  corporate  affairs.  Tbe 
contention  seems  an  unwarranted  construc- 
tion of  tids  statute,  in  view  of  tbe  requlre- 
ments  for  tbe  protection  of  private  rlgbts 
and  interests  in  its  assets.  This  section,  in 
effect  ntends  tbe  life  of  a  corpcwatlon  fOr 
three  years  to  aocomplish  final  liquidation 
of  its  affairs  throu^  its  directon,  and  there 
is  nothing  which  suggests  that  the  usual  equi- 
table remedies  should  not  be  resorted  to  at  tbe 
eiplratlon  of  such  period.  If  the  directws  fall 
to  accomplish  this  object  within  that  time. 
The  statute  prescribes  that  the  directors 
shall  continue  to  act  for  the  corporation  as 
legal  administrators,  with  full  power  to  set- 
tle its  affairs  "subject  to  the  power  of  any 
court  of  competent  jurisdiction  to  make  In 
any  ease  a  different  provision.'*  This  provi- 
sion is  indicative  of  a  illative  intent  not 
to  limit  or  abrogate  the  powm  vested  In  the 
courts  to  take  in  custody  corpwate  prop«ty 
and  assets  fbr  liquidation  of  its  affain  and 
diBtrlbutl(m  of  iti  property.  This  construc- 
tion is  in  accord  with  tbe  usual  practice  in 
the  wind-tqi  action  undw  tbe  statutes  of  the 
state,  and  la  sustained  in  ^Inclple  by  those 
cases. 

This  action  was  commenced  within  the 
three  years  immediately  foUowlng  tbe  time 
to  which  the  articles  of  Incorporation  lim- 
ited the  coEporatlon  to  do  a  banking  business, 
but  was  not  prosecuted  to  final  jodgmeot  un- 
til after  this  three-year  period.  It  la  uiged 
that  tile  actixm  abated  at  the  expiration  of 
the  three-year  period.  No  reason  is  advanced 
for  this  result,  except  the'  suggestlcHi  above 
mentioned — tbat  tbe  corporation  thai  became 
extinct,  and  all  Intnest  in  the  claim  to  its 
property  was  forfeited,  and  that  creditors 
snd  owners  of  the  caidtal  stock  w«e  rem- 
ediless in  tbe  matter ;  but,  as  we  have  point- 
ed out,  such  is  not  tbe  result;  nor  Is  there 
anything  In  the  nature  of  tbe  suit  to  prevent 
Its  continuance,  and  an  adjudication  and  en- 
forcement of  these  rights.  The  action  Is 
founded  In  equity.  All  persons  Interested  as 
owners  of  the  projperty  are  before  the  court, 
and  the  proceeding  is  so  framed  that  the  In- 
terests of  any  party  to  tbe  corporate  prop- 
erty can  be  determined,  finally  adjusted,  and 
fully  protected.  Even  should  It  be  held  that 
tile  bank  became  extinct  as  a  corporatl<m  aft- 
er tbe  action  was  commenced,  and  before 
judgment  This  does  not  necessarily  abate 
the  action  of  the  Interested  persons  party 
thereto,  though  tbe  corporation,  aa  such, 
might  drop  out  of  the  proceeding.  Under 
tbeae  conditions,  the  suit  could  be  continued 
and  prosecuted  to  judgment  in  tbe  name  and 
right  of  the  parties  Interested  In  the  corpo- 
rate estate,  which  is  In  tbe  custody  of  tbe 
court  and  held  as  a  trust  fond  to  be  adminis- 
tered for  their  benefit  Harrlgan  v.  Gilchrist, 
supra ;  Bewltft  v.  Alpoia  Improvouent  Har- 
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bor  Oo„  aupra;  Franklin  Bank  r.  Cooper,  86 
Me.  179 ;  Shayne  t.  Evening  Post  Pub.  Co., 
168  N,  Y.  70,  61  N.  B.  IIB,  65  I*  R.  A.  777, 
85  Am.  St  Rep.  654;  Gager  v.  Paul,  supra; 
Milwaukee  Hut  Fire  Ins.  Co.  t.  The  Sentinel 
Co.,  81  Wis.  207,  51  N.  W.  440,  16  L.  R  A. 
627;  Sle^r  t.  Gk>odwin,  67  Wis.  677,  81 
N.  W.  835 ;  Bacon  et  aL  t.  Bobertxm  et  aL, 
Hupra. 

The  trial  court  found  that,  at  tbe  time  the 
bank  ceased  to  do  a  gcdng  business  under  ita 
charter,  it  "owned  and  was  possessed  of  a 
good  will,  which  was  of  the  reasonable  value 
at  that  time  of  sixteen  thousand  dollars," 
and  held  that  It  had  been  wrongfully  appro- 
priated by  William  F.  Llndemann,  llie  sur- 
Tlvlng  director  of  the  bank,  for  the  benefit 
of  the  new  Bank  of  Vlroqna,  organized  by 
himself  and  bis  children,  and  which  con- 
ducted  a  banking  business  in  the  offices  of, 
and  In  Immediate  succession  to,  the  old 
bank.  That  a  banking  corporatloD  may 
have  a  good  will,  which,  when  acquired, 
constitutes  a  species  of  property,  la  abund- 
antly supported  by  authority.  Bank  of  To- 
mah  T.  Warren.  M  Wis.  161,  68  N.  W.  649; 
People  ex  reL  t.  Boberta,  Ui9  N.  T.  70,  68 
N.  B.  685,  45  L.  R.  A.  126;  MltcheU  T.  Bead, 
84  T.  566;  Washburn  y.  National  Wall 
Pap.  Oo..  81  Fed.  17,  26  a  O.  A.  812;  WU- 
mer  t.  Thomas.  74  Md.  4Sti,  22  AU.  408,  18 
U  R.  A.  380.  Good  wlU  !■  the  result  of  the 
employment  of  capital  In  some  established 
business.  It  augments  Its  valuer  and  Is  an 
Incident  to  the  conduct  of  the  ffliterprlse. 
It  exists  at  the  place  where  the  business  is 
carried  on,  and  gives  value  to  the  enterprise, 
because  of  the  benefits  that  are  llk^y  to 
come  to  a  successor,  and  trhlch  arise  from 
being  connected  with  Its  repvtatloii.  It  Is 
this  vrhlch  gives  to  the  opportunity  of  secur- 
ing this  connection  to  continue  the  public 
patronage  In  the  same  respect  a  commercial 
value.  It  Is  strenuously  Insisted  that  the 
old  Bank  of  Vlroqua  could  not  convey  good 
will,  for  want  of  power  to  transfer  a  plac^ 
a  name^  or  tangible  assets  to  which  It  could 
attach.  It  Is  true,  the  bank  might  not  be 
able  to  transfer  perUcnlar  business  rooms  or 
offices,  but  the  good  will  as  to  the  place  Is 
not  confined  to  sutih  Umits;  and  It  might 
well  attach  to  this  banking  btutoess,  If  con- 
tinued at  offices  or  rooms  In  tba  dty  of 
Viroqua,  other  than  tiiose  formerly  occu- 
pied by  it  It  is  said  the  name  "Bank  of 
Vlroqua"  could  not  have  hem  transfored  by 
It  to  be  exclusively  used  by  a  successor.  If 
the  general  proposition  that  a  defunct  cor- 
poration whose  affairs  are  being  liquidated 
and  closed  up  retains  no  right  to  the  use  of 
a  corporate  name  be  granted,  yet  such  is 
not  the  dtoatiott  presented  by  the  tacts  of 
this  case.  We  have  before  us  a  corpwatlon 
with  an  established  business,  which,  unda 
the  statutes,  was  continued  for  three  years 
from  tt»  time  It  ceased  to  c<mduct  a  going 
banktav  buiriness,  tor  Qw  purpose  and  with 
power,  by  its  directors  and  managors,  to 


settle  up  and  Uquldato  its  affairs.  Nothing 
would  prevent  such  officers  from  transfer- 
ring to  another  banking  coii><»atlon  the 
right  to  use  its  name  as  its  successor  In  bust- 
ness  by  purchase  of  Its  tangible  assets  and 
good  win,  and  tiK  right  to  hold  Itself  oat  to 
the  world  as  successor  to  tlie  <dd  bank.  Tbe 
objection  that  such  a  coarse  would  neces- 
sarily include  the  selling  of  the  UabUitles  of 
the  old  bank  seems  entirely  taifoanded,  fa: 
it  would  have  beoi  entirely  feasible  to  have 
paid  up  and  settled  all  llabllltlea  In  connec- 
tion vrlth  the  new  enten»rls^  with  probable 
advantage  and  convenience  to  botti.  That 
such  a  course  of  business  is  praett<»ble  is 
abundantly  shown.  The  facts  of  the  case 
show  that  the  Undemanns  organised  a  new 
bank  under  tbe  old  name,  conducted  Ito 
business  In  the  offices  whue  the  aifalrs  of 
the  old  were  being  liquidated  and  settled, 
and  practically  dealt  with  the  affairs  of  tbe 
old  bank  as  Its  snccMsor,  and  thus  acquired 
tbe  ben^to  of  the  good  will  (tf  the  old  bank. 
Under  these  drcumstances.  we  find  tiie  trial 
courlfs  condnston  to  ttM  effect  ttiat  tbe  old 
bank  was  possessed  of  a  good  will  at  the 
time  lindemann  took  possession  of  Its  as- 
seto  is  wdl  sui^orted  by  flie  evidence.  As 
trustee  of  the  bank's  prc^rarty,  with  power 
to  liquidate  ito  affalm^  It  was  Llndemann's 
duty  to  diQKwe  of  the  good  will,  with  tbe 
tonglble  asseto  of  tbe  bank,  In  tin  most  ad- 
vantogeous  manner.  He  fijled  to  do  so,  bnt 
apprc^rlated  It  to  the  use  of  tbe  new  bank 
organised  by  himself  and  children.  Bank 
of  Tomah  v.  Warren,  supra;  Bowell  t. 
RoweU  (Wis.)  89  N.  W.  478;  Slater  t.  Slater, 
175  N.  y.  148,  67  N.  B.  224,  61  U  B.  A.  196; 
Mellavb  Keen,  28  Beav.  468;  Williams  t. 
Wilson  et  at.,  4  Sandf.  Oh.  87».  Undw  saeh 
drcumstonces,  the  appropriation  of  ttie  good 
wlU  for  the  braefit  of  the  new  bank  may  b* 
treated  as  a  sal^  and  will  be  held  valid  or 
voidaUe  at  the  option  of  the  Rusks  for 
whom  he  was  fidudary.  Bowell  v.  Rowell, 
supra;  Harrigan  v.  Gilchrist,  nipra.  Un- 
der the  rule  of  these  authorities,  the  benefi- 
ciaries may  require  the  new  bank  to  account 
for  the  profita  realised  by  it  through  the 
wrong  of  its  organisers  and  owners  In  ap> 
propriatlng  the  asset  of  the  good  will  of  the 
old  bank.  The  facts  proven  and  found  by 
tiie  court  snstato  the  Judgment  of  the  trial 
court  in  fixing  the  value  of  the  good  will, 
and  for  the  recovery  of  the  proflto  realised 
thereon  as  capital  stock  of  the  new  bank. 

The  record  shows  tliat  the  personal  repre- 
sentatives  of  Jwemlah  M.  Rusk,  deceased, 
commenced  an  action  against  William  F. 
Undemann,  and  those  associated  with  him 
in  organising  the  new  bank,  shortly  after  the 
old  bank  ceased  to  do  a  banking  business, 
and  the  new  bank  had  commenced  business, 
in  which  th^  charge  the  facts  showing  tbe 
organlsatlcai  of  the  old  bank,  its  course  and 
amount  of  business,  the  termination  of  ita 
banking  business  under  the  charter  provi- 
sions, the  oi^anisatlon  of  the  new  bank  by 
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millam  F.  Undanaim  and  hSa  chUdren,  Uia 
beginning  o£  their  InuiiieH  on  tbe  day  m»- 
ceedlng  tlie  cessation  of  tbe  bnslnesa  of  tbe 
idd  bank  nslns  tbe  same  name,  condnctlng  Its 
badness  In  tbe  same  place,  using  the  fnrnl- 
tore  and  bo<As  of  the  old.  and  so  oondnctlng 
Iti  business  as  to  appropriate  the  good  will 
of  the  old  bank,  and  that  Idndemann,  as 
rarrlTlng  director  and  administrator  of  tba 
affairs  of  the  old  bank,  so  msnlpnlated  its 
tlEalrs  as  to  ^idanger  the  security  of  the 
pnf)er^  of  the  old  and  operate  to  the  ad- 
Tsntage  of  tbe  new  ban^  In  violation  of  hla 
doty  as  snch  surviving  director,  and  prayed 
that  be  and  his  associates  be  restrained  from 
Dsliig  the  name  "Bank  of  Tlroqua"  as  the 
name  of  the  new  bank,  and  from  handling. 
jBschar^Dg.  collecting,  or  Intermingling  tbe 
affairs  or  business  of  the  old  bank  with  tbat  of 
ttie  new  one,  and  that  a  receiver  be  appointed 
to  take  charge  and  possession  of  the  affairs 
and  assets  of  the  old  bank,  as  well  as  the 
banking  <^oes  formerly  occupied  by  it.  and 
tbm  b^ng  used  by  the  new  bank  for  the  pur^ 
pose  of  settling  and  windli«  up  Its  affairs. 
Hie  defendants  demurred  to  this  complaint 
npon  the  ground  (1)  for  want  of  capadty  to 
rae;  (2)  for  ftUlure  to  make  both  the  new 
and  fbe  old  bank  parties;  <S)  for  Improperly 
nnlUng  several  causes  of  action;  and  {4) 
that  the  facts  stated  did  not  constitute  a 
cause  ot  action.  Tbe  demurrer  was  overrul- 
ed as  to  the  first  ground,  and  sustained  as 
to  tbe  8e«»id,  third,  and  fourth  grounds. 
The  complaint  was  not  amended,  and  jnd^ 
meat  of  dismissal  and  for  costs  was  entered. 
Plalnttfb  In  QtsIlT  complaint  then  demanded 
rrilef  aa  above  Indicated,  upon  tiie  facts  al- 
leged. No  claim  was  made  for,  nor  did  tbe 
jnj^meat  demanded  include,  damages  for 
oonvaslon  of  assets  w  the  mlsai^rppriatfon 
of  the  good  will  of  the  bank.  The  scope  and 
pmpose  of  Uie  cause  of  action  alleged  were 
to  prevent  control  of  the  old  bank's  assets 
and  property  by  William  F.  Llndraaann  as 
nirvlvlng  director,  and  to  place  them  In  tbe 
'courts  custody,  for  the  appointment  of  a 
receiver,  and  to  prevent  Undemann  and  bda 
anodatea  in  tbe  new  bank  from  using  the 
name  *rBank  (tf  Tlroqua"  and  the  banking  of- 
Bobs  of  the  old  bank,  Its  bocfts  and  furniture, 
and  trcm  ccmducting  Its  business  in  such 
manner  as  to  interfere  wll^  and  intermingle 
Qie  customen^  accounts  of  the  two  banks. 
The  facts  alleged  woe  made  the  basis  tor 
•gultable  relief  to  restrain  Llndemann  from 
administering  tbe  affairs  of  the  old  bank  as 
fts  survlvtaig  director,  and  to  place  them 
nudor  the  control  ot  the  court;  through  a  re- 
ceiv»,  and  to  prevent  any  intermlogling  ot 
Its  pr<^)erty  and  affairs  with  that  of  the  new 
organisation.  TtM  cause  of  action  In  this 
suit  seeks  to  accomplish  an  entire^  different 
Object  It  charges  misconduct  by  Llnde- 
mann,  as  trustee,  In  wrongfully  converting 
tbe  pnHwrty  and  flie  good  will  of  the  old 
bank,  and  sedn  to  compel  su  uxounth^  for 
the  damages  dearly  occasioned  to  the  equi- 


table owners  ot  the  trust  fund.  While  alle- 
gations of  the  diversion  of  the  good  will  and 
the  use  of  the  bank's  name  are  contained  in 
boQi  coiiq;>Ialnts,  It  Is  obvious  tbat  tbe  caus- 
es of  action  alleged  In  tiw  two  suits  are  dif- 
ferent, although  arising  out  of  the  aame  sub- 
ject-matter, and  that  tbe  relief  sought  to  be 
obtained  In  the  one  is  cleariy  different  from, 
and  not  Included  In,  the  other.  It  Is  urged 
that  under  the  drcumstancea  -Qie  Judgment 
in  the  fonner  action  Is  res  adjudicate  as  to 
the  matters  involved  In  tbe  latter,  on  the 
ground  that  we  have  Identity  of  subject- 
matter  and  Identlly  of  parties  in  the  two  ac- 
tions. This  contrition  overlooks  tma  of  the 
essential  elements  which,  to  furnish  a  basis 
for  the  rule  ot  res  adjudicate,  must  be  com- 
mon to  both  actions,  namely,  that  there 
must  be  not  only  identity  ot  parties  and  ot 
subject-matter,  but  also  an  Identity  of  causes 
of  action.  As  htid  by  this  court:  "^nie  rule 
that  a  Judgment  In  bar,  or  as  evidence  In  es- 
toppel, is  binding  not  only  as  to  every  qun- 
tlon  actually  presented  and  couBidered,  and 
upon  which  the  court  rested  its  decision,  bat, 
as  to  evray  point  that  might  have  been  pre- 
sraited  and  decided  hi  the  case,  *  •  •  is 
strictly  accurate  when  applied  to  tiie  cause 
of  action  in  which  the  adJudlcatloD  occurs, 
whether  In  the  same  or  In  some  other  case, 
but  not  when  the  same  questlra  Is  subsequent- 
ly raised  betwem  the  same  parties  on  a  dif- 
ferent claim  or  cause  of  action.  In  the 
latter  situation,  the  ftmner  Judgment  Is  bind- 
ing only  as  to  the  matters  actually  present- 
ed and  litigated  in  the  former  case."  Went- 
wmrtb  V.  Badne  County,  99  Wis.  26,  74  N. 
W.  561;  Orunert  v.  Spalding,  104  Wis.  193, 
80  N.  W.  589;  Hart  et  aL  v.  Bfoulton,  104 
Wis.  849.  80  N.  W.  B0»,  76  Am.  Bt  Bep.  881 ; 
Case  V.  Hoffman,  100  Wis.  814,  72  N.  W.  S90, 
74  N.  W.  220^  75  N.  W.  94S,  44  L.  R.  A.  728; 
Bowell  V.  Smith  (Wis.)  102  N.  W.  1 ;  Ellis 
V.  Northern  Pac.  a  Co..  80  Wis.  469,  SO  N. 
W.  887,  27  Am.  St  Rep.  44;  Russell  v. 
Place,  M  U.  S.  600,  24  L.  Ed.  214;  Lewis  v. 
Ocean  Nav.  &  Pier  Col,  126  N.  T.  841,  20 
N.  B.  ^ ;  Watwhouse  v.  Levlne,  182  Mass. 
407,  6B  N.  B.  822.  Tbe  records  show  that 
the  causes  of  action  In  these  cases  are  not 
Identhial,  and  It  does  not  appear  that  the  pre- 
cise questions  arising  In  this  action  were 
presented  and  decided  in  the  fonner ;  bence 
tiie  rule  of  res  adjudicate  does  not  apply. 

Some  exceptions  are  presented  oa  tbe  Lin- 
demann  appeal  as  to  the  Inclusion  of  some 
facts  in  the  hypothetical  queetions  submit- 
ted to  the  expats  on  the  value  of  the  good 
will,  which  are  Irrelevant  to  the  matters  al- 
leged, and  not  cranpetent  proof  under  the 
complaint.  We  have  examined  the  objec- 
tion, but  find  that  the  questions  contain  noth- 
ing that  can  be  deemed  prejudicially  erro- 
neous. We  are  of  opinion  that  the  court's 
finding  fixing  the  value  of  the  good  will  la 
abundantly  supported  by  material  and  oun- 
petont  evidence. 

The  same  appellants  presented  numerous 
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requests  for  fli>eclllc  flndlngs  of  facta,  which 
were  refused  by  the  court.  This  actiou  of 
the  court  Is  juatlfled,  since  all  material  facts 
loTOlred  to  the  case  are  snfficlently  covered 
1^  Its  findings. 

It  was  found  as  fact  that  William  F. 
lilndemann  on  January  4, 1901,  borrowed  $18,- 
OOO  from  the  old  Bank  of  Vlroqua,  and  gave 
his  promissory  note  therefor,  with  Interevt, 
and  that  he  pledged  collateral  to  secure  Its 
payment,  and  that  he  applied  the  money  so 
obtained  In  payment  of  his  stock  in  the  new 
bank.  This  note,  with  Interest,  was  paid  by 
bim  during  bis  lifetime;  and  these  sums 
went  into  the  hands  of  a  receiver,  and  were 
by  him,  under  order  of  the  court,  paid  to 
the  owners  of  the  fund.  It  Is  urged  that  the 
■court  erred  In  denying  the  demand  of  the 
Busk  heirs,  declaring  that  the  sum  so  bor- 
rowed be  treated  In  equity  as  a  trust  fund 
in  hla  hands,  and  that  its  investment  In  the 
new  bank  be  held  as  one  made  for  the  bene- 
fit of  those  Interested  in  the  fund  of  the  old 
bank,  and  that  the  stock  purchased  with  it 
and  the  accumulated  profits  of  the  new  bank 
De  apportioned  between  the  Rusks  and  the 
Llndemamu  in  proportion  to  their  original 
Interests  in  this  amount  The  argument  pro- 
'Ceeds  upon  the  basis  that  such  an  appropria- 
tion was  an  appropriation  by  a  trustee  hav- 
ing no  interest  in  the  trust  fund  in  his  hands. 
If  such  were  the  fact  before  ns,  the  court's 
decision  would  be  surrounded  with  dlfflcul- 
tUm.  It  appears,  however,  that  he  obtained 
the  money  as  a  loan  from  the  old  bank,  of 


which  he  was  a  half  owner,  that  his  interest 
In  Its  assets  exceeded  the  amount  so  obtain- 
ed by  him,  and  that  he  dealt  with  tbe  fund  in 
every  respect  as  a  borrower  from  the  bank. 
These  drcumstancea  tend  to  Juatlfjr  treating 
the  transaction  as  a  loan.  Nor  is  It  clear, 
under  the  evidence,  but  that  the  interest  paid 
by  him  for  the  use  of  the  money  was  an 
eqnlvalrait  of  the  profits  for  the  period  he 
BO  retained  It,  even  If  It  were  treated  as  an 
Investment  In  the  new  bank  the  original 
owners.  We  are  of  the  opinion  that  the  court 
committed  no  error  in  Its  adjudication  on  this 
question. 

An  exception  Is  urged  to  the  amount  of  the 
allowance  compensating  William  F.  Llnde- 
mann  for  the  services  rendered  by  him  In 
winding  up  the  bank's  affairs.  It  appears 
that  he  rendered  services  Incident  to  set- 
tling the  greater  portion  of  Its  affairs,  and 
that  the  rate  of  compensation  was  less  than 
the  court  allowed  the  receiver  for  like  serv- 
ices after  Llndemann's  decease.  It  is  shown 
that  he  received  a  salary  as  officer  before 
the  bank  ceased  doing  a  general  banking 
business,  and  that  the  court  allowed  him 
compensation  for  his  services  at  the  same 
rate  he  had  been  paid  by  salary.  We  find 
no  injustice  w  want  of  Talldity  In  thia  al- 
lowance. 

The  foregoing  covers  all  the  questions  pre- 
sented for  review.  We  find  nothing  in  the 
record  demanding  a  reversal  or  modification 
of  the  Judgment 

Jndi^oent  affirmed  oo  both  appeals. 
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BITSOHBOBF      OITY  OF  ST.  PAUL. 
(Soprane  Gcmrt  of  Minnesota.   JxHj  7.  lOOS.) 
UumciPAi.  OoBPounoNft— Neqlioeiicb— De- 

RCnVX  SiDBWAIAS. 

Action  to  recover  damages  saatalned  hj  the 
plaintiff  in  breaking  through  a  defective  side- 
walk. Hdd,  that  the  evidence  snstains  the  ver- 
dict as  to  the  place  of  the  injor;  and  to  no- 
tice of  the  defect  to  the  detoidant. 

(Srllabua  by  the  Ooort) 

Appeal  from  District  Court,  RuuMy  OOiui* 
tr:  Wllliam  Louis  Kelly.  Judge. 

Action  by  Augusta  Bltscbdorf  against  the 
city  of  8t  Paul.  Verdict  for  plaintiff,  and, 
from  an  oti&  denying  a  motion  for  a  Indg- 
ment  or  new  trial,  defendant  appeals.  Af- 
firmed. 

J.  a  Michael  and  O.  R.  O'Bellly,  tta  «p- 
PflUanl  8.  A.  Anderson,  for  respondent 

8TABT,  0.  1.  Action  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  by  plaintiff  breaking  tbrongh  a  de- 
fecttve  wooden  sidewalk.  In  tbe  dty  of  8t 
Paul,  on  the  nortb  side  of  Fuller  street,  at  a 
point  about  96  feet  west  of  Dale  street.  The 
basis  of  ber  claim  to  recover  is  the  alleged 
negligence  of  the  defendant  in  keeping  the 
sidewalk  In  repair.  There  was  a  verdict 
for  tbe  plaintiff  for  9750,  and  the  defoidant 
appealed  from  an  order  denying  its  motion 
for  judgment  or  fbr  a  new  trial.  The  sole 
question  presented  by  the  record  Is  whether 
tiie  verdict  is  sustained  by  the  evidence.  It 
Is  the  contention  of  the  defendsnt  that  there 
ii  no  evidence  to  snsteln  tbe  vodlct  as  to 
two  vital  iwrtlcnlarB,  namely,  as  to  the 
place  of  the  accident,  and  notice  to  the  de- 
fendant of  tiie  defective  condition  of  the 
ddewalk. 

L  The  notice  to  Uie  titr  of  the  tbne,  place, 
snd  dccnmstances  of  plalntUTs  injury  and 
emqilalnt  state  that  tbe  injury  occurred  on 
tbe  ridewalk  at  «  votat  about  80  feet  west 
of  Dale  street,  on  the  north  side  of  Fuller 
street  There  wm  two  witnesses,  the  plaln- 
tur  and  another,  who  testified  as  to  tbe 
place  of  the  Injury*  The  plaintiff  testified 
ttarouj^  an  interpreter,  and  tbe  record  would 
Indicate  that  she  was  confused  as  to  tbe  ex- 
act place  of  the  injury.  She  stated  that  It 
wss  a  blofft  and  a  half  west  of  Dale  street 
But  the  witness  called  In  ber  behalf,  who 
was  with  ber  when  the  acddetat  occurred, 
testified  positively  that  the  place  was  95 
feet  west  of  Dale  street  on  tihe  north  side  of 
Fuller  street;  that  she  knew  tbe  locality, 
▼Mted  It  two  or  tbree  weeks  after  the  acd- 
dat  pointed  it  out  to  a  third  party,  who. 
In  ber  presence,  measured  the  distance  from 
it  to  Dale  street,  and  found  that  It  was  95 
teet  It  is  true  that  she  testlfled  on  croaB- 
examination.  In  answer  to  the  defendant's 
question,  that  tbe  plaintiff  was  Injured  a 
bloA  and  a  half  west  of  Dale  street  Tbe 
evldmce  was  sufflcient  to  support  the  find- 
ing of  Uie  Jury  to  tbe  effect  that  the  injury 


occurred  at  the  place  stated  In  tbe  notice  and 
complaint  Tbe  seeming  conflict  In  the  tes* 
tlmony  of  llie  witnesses  was  a  matta*  for  the 
Jury. 

2.  Tbere  was  no  direct  evidence  ottered  on 
the  trial  that  the  defendant  bad  notice  of  tbe 
defect  In  the  ddewalk.  but  tbe  Indirect  evi- 
dence was  ample.  Tbe  walk  was  a  woodoi 
one,  and  the  defendant  was  bound  to  take 
notice  of  its  certain  tendency  to  decay,  and 
to  exercise  ordinary  care  In  Inspertlng  and 
repairing  it  If  the  sidewalk  broke  by  reason 
of  tbe  weight  of  the  plaintiff  upon  it  and 
was  decayed,  as  tbe  evidence  tended  to  show, 
its  defective  condition  must  have  continued 
for  a  sufficient  length  of  time  to  constitute 
notice  of  tbe  omdltion  of  tbe  walk  to  the 
defendant  Peterson  v.  Tillage,  84  Minn.  20S, 
87  N.  W.  616.  The  verdict  Is  sustained  >v 
tbe  evldmce  on  all  jfblnts. 

Order  aflhmed. 


SIMON  V.  HAUT. 
(Bnprems  Court  of  Minnesota.  July  T.  1905.) 

WOBE  Airn  XiABOB  —  FXUDinQa  —  tZXEOAI. 
GOnTBAOT. 

In  an  action  to  recover  for  work  and  labor, 
the  pleadings  are  construed,  and  held  not  to 
show  conclusively  that  the  labor  for  which 
plaintiff  seeks  to  recover  was  pwformed  In  pur- 
suance of  an  illegal  contract 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Otter  Tall 
County;'  D.  B.  Searle.  Judge. 

Action  by  Carl  Simon  against  Oust  Haut. 
Judgment  for  defendant  on  tbe  pleadings. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.  Reversed. 

Hotvt  ft  Field,  ton  appellant  A.  O.  Bio- 
ker,  tar  resptrndait 

PBR  CURIAM.  This  action  was  brought 
to  recover  the  reasonable  value  of  labw  and 
sovtoes  alUced  to  have  baem.  perfonned  by 
plaintiff  for  defendant  between  cotaln  dates 
named  in  the  complaint  Defendant  answer- 
ed, setting  up  that  the  labor  was  performed 
under  a  spedflc  contract  by  tbe  terms  of 
which  plaintiff  agreed  to  remain  in  defend- 
ant's eajfiay  for  the  term  of  one  yesr;  that 
without  cause  or  Justlflcatkm,  be  abandoned 
defendant's  service  and  broke  his  contract  be- 
fore tbe  expiration  of  tbe  time  of  SOTVlce 
agreed  upon.  And  as  a  counterclaim,  defend- 
ant allied  that  In  Blardi,  19(^  be  paid  out 
tor  and  at  the  instance  and  request  of  plain- 
tiff tbe  sum  of  $72.50.  tar  which  defendant 
affirmatively  demanded  Jodgment  against 
plalntlffi.  PlaintifTs  reply  to  the  amwo'  was 
(1)  a  d^al  of  the  all^tions  ct  tbe  answer 
that  the  labor  fw  which  recover  was  sought 
was  performed  pursuant  to  a  spedflc  con- 
tract tor  a  year's  service;  and  {2^  as  to  the 
counterclaim,  allege  that  on  tbe  6tb  of 
Bfarch.  1908,  plaintiff  was  a  foreigner,  resid- 
ing in  Gwmany,  and  that  at  that  time  de- 
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fendant,  tmder '  an  Implied  agreement  that 
plaintiff  wonid  perfontf  labor  and  Berrien 
for  him  Id  the  United  States,  prepaid  the 
tranaportation  of  plaintiff  from  Germany  to 
tbla  country;  and  that  the  transportation  so 
paid  represents  the  amount  claimed  by  de- 
fendant In  his  connt»clalm.  When  the  cause 
came  on  for  trial,  defendant  moved  for  Judg- 
ment on  the  pleadings,  which  motion  the 
court  granted,  and  plaintiff  appealed  from  an 
order  denying  a  new  trial. 

The  order  of  the  court  granting  defendant's 
motion  for  judgment  was  clearly  erroneous. 
The  complaint,  as  already  stated,  set  up  a 
canse  of  action  for  work  and  labor,  but  it 
does  not  allege  that  the  work  and  labor  per- 
formed was  In  pursuance  of  an  agreement  en- 
tered into  in  violation  of  the  act  of  Congress 
prohibiting  the  importation  of  foreign  labor. 
The  answer  contains  no  such  alteration,  nor 
does  that  fact  appear  from  the  reply.  The 
reply  alleges  only  that  plaintiff's  transporta- 
tion from  Germany  to  the  United  States  was 
paid  by  defoidant  upon  his  agreement  to 
work  for  defendant  after  arriving  In  this 
country.  It  does  not  allege,  nor  are  we  per- 
mitted to  assume,  that  the  labor  to  recover 
which  this  action  was  brought  was  performed 
in  pursuance  of  an  Illegal  agreement  The 
trial  court  was  therefore  in  error  In  <ndei1ng 
judgment  for  defendant 

Order  revised  and  new  trial  granted. 


KRENIK  T.  BOARD  OP  SUP'RS  Off  TOWN 

OF  CORDOVA. 
(Supreme  Court  of  Minnesota.    July  7,  1005.) 
HlGBWAT»— SBKTICB  Of  NOTIOl— PBOOF— PE- 
TITIOn. 

This  is  an  appeal  in  proceedings  upon  a 
petition  for  the  laymg  out  of  a  public  hii^way. 
Tbe  verdict  was  to  the  effect  that  the  road 
should  be  laid  as  prayed  for.  Held: 

1.  It  is  the  fact  of  service  of  notice  of  tbe 
time  and  place  of  hearing  the  petition  for  the 
laying  out  of  a  highway  which  gives  the  enper- 
vfsors  jurisdiction  to  hear  It,  and  not  the  proof 
of  such  service.  The  service  of  the  notice  In  this 
case  was  duly  made,  and  ttie  evidence  to  prove 
the  fact  rightly  received. 

2.  The  verdict  Is  sustained  by  tiw  evidencfc 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Le  Sueur  Coun- 
ty ;  Francis  Cadwell,  Judge. 

Action  by  3.  0.  Krenik  against  tbe  board 
of  supervisors  of  the  town  of  Cordova.  Ver- 
dict for  plaintiff.  From  an  order  denying  a 
motion  for  judgment  notwithstanding  the 
diet,  or  for  a  new  trial,  defendant  appeals. 
Affirmed. 

John  Moonan,  f(w  appellant  O.  0.  KxAan, 

for  respondent 

START,  O.  J.  The  respondent  herein  and 
others  filed  a  petition  with  tbe  clerk  of  the 
appellant  town  for  the  laying  out  of  a  public 
highway  as  therein  described.  Such  proceed- 
ings were  thereafter  had  with  reference  to 
the  petitloa  that  tbe  anpervlBon  of  tbe  town 


refused  to  lay  out  the  proposed  highway,  and 
the  respondent  appealed  to  the  district  court 
of  the  county  of  Le  Sueur  from  tbe  decision 
of  the  supervisors.  Tbe  jury,  upon  the  trial 
of  the  matter  In  the  district  court,  returned 
a  verdict  to  the  effect  that  the  action  of  th& 
sup^vlsors  should  be  reversed,  and  the  high- 
way laid  out  and  established  in  pursuance  to 
the  petition  therefor.  Tbe  board  of  supervi- 
sors of  the  town  appealed  to  this  court  from 
an  order  d^ing  their  motion  tor  Judgment 
Dotwltbstanding  the  verdict  or  for  a  new 
trial. 

1.  The  first  and  most  seriooe  claim  urged 
by  the  appellant  ia  that  the  record  conclu- 
sively shows  that  the  action  of  the  supervi- 
sors was  right  for  the  reason  that  proof  by 
affidavit  of  the  service  of  the  notice  of  the 
time  and  place  of  hearing  the  petition  on  all 
of  the  occupants  of  the  land  was  not  made  to 
the  snpttvlsors.  Snch  notice  was  In  fact 
served  on  all  of  the  occupants  of  the  land  as 
required  by  statute,  but  the  affidavit  of  such 
service  stated  that  the  notice  was  served  on 
each  of  the  occupante  through  which  the 
highway  would  pass,  "except  M.  S.  Cheadle, 
and  a  copy  was  sent  him  by  mail."  As  a  mat- 
ter of  fact,  Mr.  Cheadle  was  not  such  an  oc- 
cnpant,  his  land  being  unoccupied ;  hence  the 
exception  to  the  stetement  In  the  affidavit 
that  each  occupant  was  served  with  the  no- 
tice was  erroneous,  and,  if  it  be  disregarded 
as  an  imporaible  exception,  tbe  affidavit  truth- 
fully shows  due  service  of  the  notice  upon  alt 
of  tbe  occupants  of  the  land.  Did  this  irreg- 
ularity In  the  proof  of  service  of  the  notice 
derive  the  supervisors  of  jurisdiction  to  act 
upon  the  petition?  Tbe  statute  (Gen.  St. 
1894,  S  1808)  provides  that  the  supwvlsors. 
upon  being  satisfied  that  the  notice  of  the 
time  and  place  of  their  meeting  to  bear  the 
petition  has  been  duly  served,  proof  of  which 
shall  be  shown  by  affidavit  shall  hear  and 
decide  npon  the  petition  as  th^  deem  proper. 
Tbe  fftct  of  the  service  of  the  notice  la  ju- 
risdictional, but  counsel  for  appellant  con- 
tends that  proof  by  affidavit  is  also.  Ordi- 
narily, it  Is  the  fact  of  service,  and  not  the 
proof  thweof,  which  is  jurisdictional;  but 
where  the  statute  expressly  or  by  necessary 
implication  makes  the  filing  of  proof  of  serv- 
ice of  a  notice  a  condition  precedent  to  fur- 
ther action  in  the  proceedings,  such  proof  is 
jurisdictional,  and  must  be  made  in  the  man- 
ner and  at  the  time  required  by  the  statute. 
The  cases  of  Tucker  v.  Board,  90  Minn. 
97  N.  W.  lOft,  Dupont  Highway  Commis- 
sioners, 28  Mich.  862,  and  others  dted  and 
relied  upon  by  the  appellant,  fall  within  the 
exception.  On  the  other  hand,  In  the  cases  of 
Hurst  V.  Town  of  Martinbnrg,  80  Minn.  40, 
82  N.  W.  1099,  and  Tliompson  v.  Town  of 
Berlin,  87  Minn.  7,  91  N.  W.  25,  this  court 
construing  section  1809,  suiira,  held  that  It  is 
tbe  fact  of  service  of  the  notice,  and  not  the 
proof  of  service,  which  gives  the  supervisors 
jurisdiction  to  hear  and  decide  the  petition. 
We  therefore  annm  the  queetion  In  tbe  neg- 
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ative,  and  bold  that  tbe  affidavit  of  the  serv- 
ice of  the  notice  in  this  case,  taken  in  connec- 
tion with  the  fact  that  Mr.  Cheadle  was  not 
an  occupant  of  any  part  of  the  land  over 
which  the  proposed  highway  was  to  be  laid, 
is  soffldent  proof  that  the  notice  was  duly 
served,  and  that  tbe  supervisors  had  Juris- 
diction to  consider  and  determine  the  peti- 
tion, and  that  tbe  district  court  acquired  sncb 
Jurisdiction  by  tbe  appeal  from  their  declalon. 

It  was  not  error  for  tbe  trial  court  to  re- 
ceive evidence  showing  that  in  fact  the  notice 
was  served  on  all  of  the  occupants  of  the 
land,  nor  did  tbe  court  err  In  not  submitting  the 
question  to  tbe  Jury,  for  the  evidence  as  to 
such  serrlce  was  undisputed;  hence  the  ques- 
tion was  for  the  court,  and  not  for  tbe  Jury. 
Nor  was  it  reversible  error  for  the  court  to 
permit  tbe  respondent  to  testify  that  he  of- 
fered to  gjve  tbe  right  ct  way  for  the  road 
over  bis  land. 

2.  The  last  alignment  of  error  to  be  con- 
sidered is  that  the  verdict  Is  not  sustained 
by  the  evidence  for  tbe  reason  that  the  evi- 
dence shows  that  the  cost  of  acquiring  the 
right  of  way  and  constmctlng  and  maintain- 
ing the  proposed  highway  is  obviously  great- 
er than  its  limited  public  convenience  or  util- 
ity. We  are  of  the  opinion  that  the  evidence 
fairly  sustains  the  verdict  of  tbe  Jury  as  to 
tbe  necessity  and  propriety  of  laying  out  the 
highway.  It  Is  farther  contended  that  the 
verdict  is  not  sustained  because  the  evidence 
does  not  show  that  the  petitioners  were  free- 
holders. The  petition  was  received  In  evi- 
dence without  objection,  and  no  question  as 
to  Its  snfflciency  was  made  on  the  trial,  and 
it  cannot  be  here  rslaed  for  tbe  first  tlma 

Order  affirmed. 


T0UN6  T.  6RIBB  et  aL 

(So^coM  Conn  9i  MiDncaota.   Jaly  T,  1905.) 

Adtcmi  OLAxm— Bvidenoi— Adtbbsb  Pos- 
nasioH. 

Acti<m  to  determine  adverse  claims  to  real 
estatew  Tbe  trial  Judge  fonnd  aa  a  fact  that 
Ike  plabitUt  had  not  been  in  tite  adverse  posses- 
si<m  of  the  land  for  the  time  limited  by  sutnte. 
Hdd,  that  the  flndiag  la  mstalncd  1^  the  evi- 
dence. 

(Syllalraa  by  the  Ocmrt) 

Appeal  from  District  Court,  Todd  Oounty; 
L.  ts.  Baxtex,  Judges 

Action  bj  Oeo^  B.  Tonne  agalnet  John 
C  Orieb  and  otben.  Judgment  tar  defend* 
ante.  Tran  an  ordet  denying  a  motion  for 
judgment  or  a  new  trial,  plaintiff  appeals. 

Geo.  W.  Peterson,  for  appellant  Donohue 
A  8tq»hens,  tar  reepondenta. 

STABT.  C.  J.  This  la  an  action  to  deter- 
mine adverse  claims  to  lot  4,  section  19,  In 
township  127,  range  S2,  in  the  county  of 
Todd,  this  state,  containing  60  acres.  The 
complaint  alleged  in  effect  that  the  plaintiff 


was  In  possession  of  the  land  and  the  owner 
by  virtoe  of  15  years*  adverse  possession 
thereof,  and  that  the  defendants  claimed  an 
estate  and  interest  therein  and  lioi  thereon 
adverse  to  tbe  plaintiff,  which  were  without 
right.  The  defendant  George  Orieb  answered, 
denying  tbe  allegations  of  the  complaint,  and 
alleging  that  he  waa  the  owner  in  fee  frt  the 
land.  The  facts  found  by  the  trial  court  are 
these:  The  allegattona  of  the  complaint  are 
not  sustained  by  the  evidence.  The  plalntlfl 
received  a  tax  deed  of  the  land  from  the 
county  auditor  on  S^tember  27,  1881.  based 
on  a  sale  thereof  for  the  taxed  for  tbe  year 
1879,  and  has  since  paid  all  taxes  assessed 
against  the  land.  The  allegations  of  tbe  an- 
swer are  true.  The  court's  conclusion  of  law 
was  to  the  effect  that  the  defendant  was  en- 
titled to  Judgment  that  he  is  tbe  owner  and 
entitled  to  the  possession  of  tbe  land  upon 
condition  that  within  one  year  be  repay  to 
tbe  plaintiff  the  amount  paid  for  the  tax  deed 
and  Interest,  and  taxes  on  the  land,  with 
interest  The  plaintiff  appealed  from  an  or- 
der denying  bis  motion  for  Judgment  or  for 
a  new  trial.  This  Is  in  legal  effect  an  ap- 
peal from  an  order  denying  a  motion  for  a 
new  trial.  Noble  v.  Ry.  Co.,  89  Minn.  147,  94 
N.  W.  4S1.  It  Is  here  conceded  that  the  tax 
deed  was  void,  and  that  the  title  to  tbe  land 
is  in  the  defendant,  unless  the  plaintiff  has 
acquired  title  by  adverse  possession.  Tbe 
sole  question,  then,  on  this  appeal,  is  whether 
the  finding  of  the  trial  court  to  the  effect 
that  the  plaintiff  bad  not  been  in  tbe  con- 
tinnoua  adverse  possession  of  the  land  for 
IS  years  at  the  time  this  action  was  com- 
menced is  sustained  by  tbe  evidence.  The 
law  is  settled  as  to  adverse  possession.  It 
must  be  actual,  contiouous,  exclusive,  and. 
hostile.  The  possession  must  be  such  aa  will 
<^erato  as  unequivocal  notice  to  tbe  true 
owner  that  some  one  is  in  [)Ossession  of  bis 
land  in  hostility  to  his  title.  It  is  tbe  actual 
possession  which  appears  upon  the  ground 
which  affects  tbe  true  owner ;  hence  tbe  mere 
claim  of  title  and  payment  of  taxes  are  not 
alone  sufficient  It  is  not  however,  essential 
In  all  cases  that  the  land  be  fenced  and  build- 
ings maintained  thereon,  for  it  is  sufficient 
If  visible  and  notorious  acts  of  ownership 
have  been  continuously  exercised  over  tbe 
land  for  the  time  limited  by  tlie  statute. 
Wood  V.  Springer,  45  Minn.  299,  47  N.  W. 
811.  The  difficulty  lies  In  the  application 
of  these  rules,  for  each  case  must  be  de- 
termined upon  Its  particular  facts.  There  is 
but  little  conflict  in  the  testimony  of  the 
witnesses  In  this  case.  The  inference,  bow- 
ever,  to  be  drawn  from  tbe  evidence,  is  one  of 
fact  and  not  of  law.  We  have  attentively  con- 
sidered the  evidence,  and  reached  the  conclu- 
sion that  the  finding  of  fact  by  the  trial  Judge 
to  the  effect  that  tbe  plaintiff  bad  not  been 
in  the  adverse  possession  of  the  land  in  ques- 
tion for  16  years  la  fairly  snstalned  bj  the 
evldoice. 
Order  affirmed. 
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METER  T.  KENTON-ROSINa  UACH.  00. 
(Supreme  CoDrt  of  Mumeaota.   June  80,  IQOfi.) 

1.  IR JUST  TO  ElEFIAV^NlOLIOENOa. 

"One  who  has  an  interest  in  the  work  to 
b*  performed,  and  for  bis  own  conTenirace,  or 
to  fadUtate  or  expedite  his  own  work  or  tliat 
of  Ills  employer,  assists  the  tMmnts  of  anoth- 
er, at  their  request  or  with  their  consent,  is 
not  thereby  deprived  of  his  right  to  be  pro- 
tected axainst  the  caretessnen  of  the  other's 
servants."   Labatt,  Master  and  Servant,  |  632. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S4, 
Gent  Dig.  Master  and  Servant,  SI  1211, 1216.] 

2.  Saub— VoLUNmR~<2TmanoNB  roB  Jubt. 

Rale  applied,  and  Md.  that  plaintiff,  who 
represented  himaelf  and  the  purchasers  of  a 
threshing  machine  engine,  was  not  a  mere  vol- 
unteer in  assisting  to  adjust  certain  parts  there- 
of at  the  reqaeat  of  defendant'*  aervant.  Held, 
further,  whethar  the  swrant  who  made  the  re- 
quest waa  free  from  nMligenee  In  starting  np 
the  engine  while  plaintiff  waa  adjusting  a  torn 
buckle,  and  whether  plaintiff  was  guil^  of  con- 
tributory negligence  or  assumed  toe  risk,  wue 
questions  for  the  jury. 
(Syllabus  I7  the  Court) 

Appeal  from  District  Ooiii%  Hosnepln 
County;  Wlllard  B.  Cray,  Judge. 

Action  by  William  F.  Meyer  against  tbe 
Keoyon-RoBing  Machinery  Company.  Ter^ 
diet  for  defendant  From  an  cffder  denying 
a  new  trial,  plaintiff  appeals.  Berened. 

Humphrey  Barton,  for  appellant  Q,  W. 
Bnfflngton,  for  respondent 

IiBW%  J.  Action  to  ncovee  damages  for 
Injuries  to  plalntUTs  band,  alleged  to  hare 
been  occarioned  by  one  of  defendanlfs  serr- 
anta  by  turning  on  tbe  power  and  starting  np 
tbe  fly  wheel  of  a  tbreshlng  machine  wblle 
plaintiff  was  engaged  In  adjusting  a  certain 
tum-bncUe.  At  the  dose  of  plaintiff's  case 
tUe  court  on  motion,  directed  a  rradlct  for 
defendant 

There  Is  evidence  which  reasonably  tends 
to  support  tiie  following  facts:  Plaintiff 
and  two  others  were  copartners  In  the  thresh- 
ing business,  and  purchased  a  threshing  ma- 
chine ticm  defendant  at  Minneapolis.  Tbe 
contract  of  purcbase  and  promlasorr  notM 
In  payment  tboeof  were  execnted  In  the 
name  of  the  two  other  copartnws  only.  Au- 
gust 6,  1903,  tbe  three  copartners  went  to 
Minneapolis  for  tbe  purpose  of  receiving  the 
engine.  Aboat  8:80  o'clock  In  tbe  afternoon 
tiie  engine  was  In  tbe  stareet  opposite  defend- 
ants worebonse,  and  defendantfi  employ^ 
were  engaged  In  flttlog  It  op  and  getting  it 
ready  for  deUvery,  and  two  or  three  em- 
ployte  at  dlffermt  times  woifeed  npw  tt, 
but  particulariy  one  F^terstm.  Wben  plaintiff 
arrived,  Peterson  asked  blm  If  he  wanted  a 
Job,  and  plaintiff  replied:  "I  don't  know, 
mat  Is  it?"  Peteiaoa  then  told  blm  to 
clean  out  tbe  <M  holes  and  grease  tbe  front 
axles,  which  plaintiff  did.  Plaintiff  testified 
Ibat  be  was  not  requested  to  do  any  other 
particular  thing,  but  that  he  «»tlnued  to 
work  on  Oa  engine  during  the  rest  of  the 
aftamoon  and  until  about  7  o'dock,  wboi 


his  hand  was  Injured.  At  6  o'clodic  Peter- 
son went  hrane  to  supper,  and  after  his  re- 
turn started  around  the  engine  for  the  pur- 
pose of  final  Inspection,  and  when  opposite 
the  fly  wheel  plaintiff  called  bis  attention  to 
the  fiact  that  the  friction  needed  adjusting, 
stating  that  If  Peterson  would  get  a  wrench, 
he  would  fix  it  In  response  to  plalntlCTs 
remark,  Peterson  said,  "Tea,  I  see^"  and 
walked  off,  whereupon  plaintiff  began  to  ad- 
just the  friction  by  putting  his  band  through 
the  spokes  of  the  fly  wheel  for  the  purpose 
of  getting  the  turn-buckle  In  proper  position, 
and  while  so  engaged,  Peterson,  instead  of 
going  after  the  wrench,  walked  to  tbe  md 
of  the  engine  and  started  tbe  fly  wheel  In 
moti<ni,  causing  tbe  Injury  to  plaintiffs  band. 
The  term  "Mctton,"  used  by  plaintiff,  Is  the 
connection  between  tbe  traction  part  of  tbe 
engine  and  tike  part  used  for  threshing  pur^ 
poses. 

Plaintiff  bases  his  cause  ot  Mtioa  upon  the 
ground  tiiat  If  not  a  part  owner  ct  tbe  ra- 
ging he  was  at  least  Interested  In  the  ptn> 
chase  and  tellrery  of  It;  that  be  was  repre- 
senting tbe  owners,  and,  having  been  Invited 
to  asdst  in  getting  the  Miglne  In  readiness 
tor  going  out  that  ermlng,  he  was  not  a 
mere  voluntew;  that  defendant  through  its 
employfi  Petnson,  under  the  drcnmstances, 
was  guilty  of  negligence  In  turning  oa  the 
power.  The  defense  advances  the  proposi- 
tions that  plaintiff  was  a  mere  T(dunteer, 
and  defendant  owed  blm  no  grater  duty 
than  sndi  degree  aa  la  required  In  respect 
to  a  trespasser;  that  defraidant  was  not  guil- 
ty of  nef^lgence  under  tbe  circumstances; 
and  that  plaintiff  was  guilty  of  contributory 
negligence,  or  assumed  the  risks. 

1.  It  seems  to  us  tbe  only  qonOon  merit- 
ing particular  attention  is  the  relatlcm  ex- 
isting between  appellant  and  his  copartner* 
In  tbe  threshing  business  and  his  relation  to 
respondent  at  the  time  of  tbe  accddent  Vol- 
unteers, as  d^ned  by  Labatt  (Master  and 
Serront  i  681),  are  tibose  poamui  who  hare 
of  their  own  free  will  undertaken  to  do  the 
work  of  servants,  and  may  fitirly  be  put 
upw  the  same  footing  as  sorants,  and  re- 
quired to  bear  tbe  buzdens  to  which  that  pcH 
sltion  subjects  those  wlio  occupy  It  by  vtr- 
tnre  of  a  contract  of  hiring.  In  Cburdi  t. 
C.  M.  ft  St  P.  Ry.  Co.,  60  Minn.  218;  02  N. 
W.  647,  18  U  B.  A.  861,  it  was  hdd  that  n 
person  called  In  to  asdat  a  brakeman  tem- 
porarily in  charge  ot  tbe  switching  of  a 
trahi  could  not  recover  upon  tbe  ground  tliat 
be  was  a  vcdunteer,  and  tbe  brakeman  hod 
no  authority  to  employ  additional  men  for 
sneh  purpose.  In  the  opinion  attration  Is 
called  to  that  line  of  cases  which  hold  that 
where  a  person  asslsta  the  servant  of  anoth- 
er at  his  request  for  tbe  purpose  of  eq>edl^ 
Ing  his  own  business  or  that  of  bis  mastw, 
he  is  not  regarded  as  a  mere  voluntea.  See, 
also,  Wagen  v.  M.  ft  St  L.  By.  Co.,  80  Minn. 
02.  82  17.  W.  1107.  A  case  dhrectiy  in  point 
is  Welch  T.  Halne  Central  By.  Coh  C^eO  30 
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Atl.  116,  26  L.  B.  A.  658.  where  It  was  held 
that  the  employte  of  a  contractw' engaged 
In  taking  earth  away  from  the  care  for  a 
consignee,  who,  to  facilitate  the  work,  dump 
the  earth  from  the  car  on  reqnest  of  the 
railroad  crew,  are  not  volunteers,  so  as  to 
preclude  recovery  from  the  railroad  company 
tot  Injury  by  the  tipping  over  of  a  car,  due 
to  defects  therein  and  to  improper  loading. 
The  decision  la  based  upon  the  proposition 
that  it  was  done  to  facilitate  the  business 
of  their  employer,  and  that  such  taxit  did 
not  make  them  fellow  servants.  Anotb» 
case  Illustrating  the  same  rule  Is  Street 
Railway  Company  v.  Bolton.  43  Ohio  St  224, 
1  N.  B.  833,  54  Am.  Hep.  803,  where  a  pas- 
senger was  held  to  be  not  a  volunteer  when 
called  upon  by  the  driver  of  the  car  to  as- 
Blet  In  pushing  the  car  back  upon  the  track, 
and  being  Injured  while  so  engaged  by  the 
negligence  of  the  driver  of  another  car.  See, 
also,  Eason  v.  8.  &  E.  T.  R.  Co.,  65  Tex.  677, 
57  Am.  Rep.  606;  The  Empire  Lanndry  Ma- 
chlnery  Co.  v.  Brady,  164  111.  68.  45  N.  E. 
486.  The  authorities  are  collected  and  the 
general  principles  stated  In  Labatt,  Master 
and  Servant,  H  630-632.  The  facts  In  the 
case  before  us  bring  the  appellant  within 
the  doctrine  of  these  decisions.  He  had  a 
personal  interest,  as  one  of  the  copartners 
who  were  to  use  the  machine  in  their  busi- 
ness, to  see  that  it  was  put  In  proper  shape, 
and  he  was  there  for  the  express  purpose  of 
representing  the  owners  and  himself  and  to 
take  possession.  It  Is  not  claimed  by  appel- 
lant that  the  relation  of  master  and  serv- 
ant was  established.  By  the  language  re- 
ferred to,  no  contractual  relation  was  ef- 
fected, but  it  was  a  request  to  aaslst  In  get- 
ting the  engine  ready,  and  under  such  ctr- 
cumstances  appellant  was  no  trespasser  or 
volunteer. 

2.  At  the  time  of  the  accident  the  machine 
was  still  In  respondent's  possession.  When 
appellant  arrived  on  the  scene  It  stood  In 
the  street,  ready  for  the  finishing  touches. 
Peterson  appeared  to  be  in  charge  of  that 
work,  and  his  attention  was  spedflcally  call- 
ed to  the  necessity  of  tightening  the  locknut 
that  held  the  turn-buckle  in  position  so  as 
to  properly  adjust  the  friction.  It  cannot  be 
said,  as  a  matter  of  law,  that  under  such 
drcamstances  Peteraon  was  not  negligent  in 
turning  on  the  power  without  informing  ap- 
pellant He  knew  appellant  was  working 
on  the  engine,  and  that  to  adjust  the  fric- 
tion it  was  necessary  to  put  the  hand  In  a 
dangerous  place,  and  should  have  considered 
the  effect  of  his  reply  to  appellant's  request 
(Or  a  wrench,  and  of  his  going  off  as  if  to 
get  it  What  would  appellant  be  likely  to 
assume  or  do?  Besides,  Peterson  was  in  a 
position  to  see  what  appellant  was  doing 
before  turning  on  the  power.  AH  these  mat- 
ters were  questions  for  the  Jury,  and  It  was 
for  them  to  say  whether  or  not  Petwson  was 
guilty  of  ne^ljEence. 

8.  Tbe  aame  reasoning  applies  as  to  th* 


conduct  of  appellant  Having  been  request- 
ed to  help,  and  having  busied  himself  fw 
two  or  three  hours  la  connection  with  Peter- 
son, did  he  not  have  a  right  to  rely  upon 
him,  and  to  assume  that  he  would  act  with 
due  care,  when  be  said,  'Tea,  I  see,"  In  re- 
sponse to  his  request  for  a  wiendb?  And 
when  Peterson  walked  off  as  if  to  get  the 
tool,  th^  being  no  one  else  at  that  time  tm- 
gaged  upon  the  engine^  did  he  not  have  a 
right  to  assume  that  it  would  not  be  started 
up?  Whether  appellant  was  exercising  or- 
dinary care,  or  was  guilty  of  contributory 
negUgenc^  or  assumed  the  risks  tn  putting 
his  hand  between  the  spokes  of  the  fly  wheel 
without  first  notifying  Peterson,  were  ques- 
tions tat  the  Jury. 

For  these  reasons  the  court  was  not  Jnstl- 
fled  In  ordering  a  Judgment  for  defendant 

Order  reversed,  and  new  trial  granted. 


MARTTN  V.  MINNESOTA  &  I.  BT.  00. 
(Supreme  Court  of  Minnasota.  June  80,  1005J 

iNfUBT  TO  BUPLOTt— EvinEKOE. 

In  an  action  for  personal  lojaries  the  evi- 
dence is  examined,  and  h«ld  Insnfflcleat  to  sus- 
tain a  recovery  by  plaintiff. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; OUn  B.  Lewis,  Judge. 

Action  by  John  S.  A.  Martyn,  by  Andrew 
L.  Yerby,  his  guardian  ad  litem,  against  the 
Minnesota  &  International  Railway  Com- 
pany. Yerdlct  for  plaintiff.  From  an  order 
denying  motion  for  Judgment  notwithstand- 
ing the  verdict,  defendant  appeals.  Re- 
versed. 

Durment  &  Moore,  for  appelant  Bamnel 
A.  Anderson,  for  respondent 

BROWN,  J.  The  facts  In  this  case  are 
as  follows:  Plaintiff  was  a  switchman  in  the 
employ  of  defendant  in  its  yards  at  Braln- 
erd,  and  had  been  in  snch  service  for  about 
five  months  at  the  time  of  the  accident  com- 
plained of.  His  duties  had  been  performed 
in  connection  with  an  ordinary  switch  en- 
gine, equipped  with  footboards  on  which  the 
switchman  rode  when  the  engine  was  in  mo- 
tion. Hla  railroad  experience  was  wholly 
limited  to  this  particular  service,  and  he  had 
never  worked  with  or  about  an  engine  used 
In  operating  trains,  referred  to  in  the  record 
as  a  "road"  engine.  On  the  day  In  question 
the  switch  engine  with  which  he  was  em- 
ployed became  disabled,  and  was  unable  to 
move  a  string  of  cars  to  which  it  was  at- 
tached, and  the  yardmaster  directed  road  en- 
gine No.  7  to  go  from  the  roundhouse,  dis- 
tant one-fourth  mile  or  so  from  where  the 
switch  engine  was  disabled,  to  Its  assist- 
ance. Plaintiff  and  other  switchmen  accom- 
panied this  engine.  After  relieving  the 
switch  engine,  the  road  engine  was  returned 
to  the  roundhouse,  plaintiff  taming  the 
switch  to  let  It  onto  the  roundhouse  track. 
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After  so  turning  the  switch,  plaintiff  gave 
the  engineer  of  this  engine  the  usual  signal 
to  go  forward,  and  prepared  to  board  the 
engine  as  It  passed  him.  The  engine  liad 
reached  the  speed  of  about  four  miles  ao 
hour  when  It  arrived  at  the  switch  where 
plaintiff  was  stationed.  As  it  passed,  plain- 
tiff reached  up  and  took  hold  of  the  hand- 
holds at  the  gangway  between  the  engine 
proper  and  the  tender,  and  attempted  to 
place  bis  foot  on  the  step  for  the  purpose 
of  getting  Into  the  engine,  when,  as  he  al- 
leges in  his  complaint,  the  engineer  opened 
the  throttle  and  turned  on  more  steam,  caus- 
ing the  engine  suddenly  to  lurch  or  jwk 
forward,  and  throwing  plaintiff  to  the  ground 
with  one  of  his  feet  under  the  engine,  which 
was  run  over  and  badly  injured.  The  Jury 
returned  a  verdict  for  plaintiff,  and  de- 
fendant appealed  from  un  order  denying  its 
motion  for  Judgment  notwithstanding  the 
verdict-  The  only  question  presented  for 
our  consideration  is  whether  the  evidence 
is  sufficient  to  support  a  recovery  by  plain- 
tiff. The  case  was  here  on  a  former  appeal, 
and  an  order  granting  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidence 
was  sustained.  Martyn  v.  By.  Co.,  92  Minn. 
302,  90  N.  W.  U38. 

The  negligence  charged  in  the  complaint, 
and  upon  which  plaintiff  must  recover,  If  at 
alt,  is,  la  substance,  that  at  the  time  plain- 
tiff attempted  to  board  the  engine,  and  wnen 
he  was  about  to  place  his  foot  on  the  step  'or 
that  purpose,  the  engineer  suddenly,  and 
without  warning  to  plaintiff,  carelessly  and 
negligently  started  the  engine  running  at 
a  much  greater  rate  of  speed,  by  reason 
of  which  plaintiff  was  Jerked,  hurled,  and 
thrown  to  the  ground.  The  complaint  con- 
tains no  allegation  of  negligence  on  the  part 
of  the  engineer  in  failing  to  observe  a  "slow 
down"  signal  claimed  to  have  been  given  at 
the  time  plaintiff  turned  the  switch,  and,  un- 
less the  evidence  is  sufficient  to  sustain  the 
charge  of  negligence  made  in  the  complaint, 
no  recovery  can  be  had.  Our  examination 
leads  to  the  conclusion  that  the  charge  of 
negligence  there  made  is  not  sustained. 
There  is  no  evidence  to  Justify  the  claim 
that  at  the  time  plaintiff  attempted  to  board 
the  engine  the  engineer  opened  the  throttle 
of  his  engine,  thus  Causing  it  to  shoot  or 
Jerk  forward  in  the  manner  described  by 
plaintiff.  The  only  fair  Inference  to  be 
drawn  from  all  the  evidence  Is  that  the  en- 
gine was  operated  in  the  ordinary  and  usual 
manner,  and  that  the  Increase  of  speed  was 
uniform  and  gradual,  unaccompanied  by 
jevks  or  sudden  shoots  forward.  The  engi- 
neer testified  with  clearness  that  he  did  not 
at  the  time  claimed,  open  the  throttle  of 
his  engine,  or  otherwise  turn  on  more  steam; 
and  in  this  he  was  fully  corroborated  by  his 
fireman,  who  was  present  on  the  engine  at 
the  time,  and  in  position  to  know  whether 
anything  unusual  took  place.  The  only  re- 
liaUe  testimony  tending  to  support  the  alle- 


gations of  the  complaint  vras  given  by  plain- 
tiff blmfielf,  which  best  speaks  for  itself. 
He  testified  as  follows:  "Q.  Now,  will  yon 
please  indicate  Just  how  you  stood  and  what 
you  did  after  you  gave  the  'come  ahead*  sig- 
nal until  the  time  you  got  hurt?  A.  I  stood 
there  and  th rowed  the  switch  over,  and  then 
I  gave  him  a  signal  to  come  ahead,  like  that 
(illustrating),  and  then  be  came  up  towards 
me.    When  he  was  getting  close  to  me  I 
made  a  motion  at  him,  like  tiiat  (llluatrat- 
Ing),  and  then  I  prepared  to  catch  the  en- 
gine, like  that  (Illustrating),  put  my  left  foot 
up  a  little  ways,  and  when  the  engine  came 
up  to  me  I  made  a  motion  (Illustrating),  and 
planned  to  put  my  foot  In  the  step,  and  Sir. 
Smith  applied  more  eteam  (I  suppose  it  was), 
j  and  threw  my  foot  out  of  the  st^,  and 
i  caused  me  to  go  down  on  the  rail  and  lose 
I  my  foot   •   ♦    •   Q.  Mr.  Blartyn,  you  say 
!  that  Mr.  Smith  put  more  steam  on,  yon  sup- 
posed It  was.    Why  do  yon  snppose  that? 
A.  Why,  that  Is  the  only  thing  that  could 
make  that  Jerk  come.  Q.  That  Is  the  reason 
you  say  he  put  more  steam  on?  A.  Yes,  sir. 
<  Q.  You  didn't  hear  him  put  more  steam  on, 
I  did  you?  A.  No,  sir;  I  didn't  hear  him.  Q. 
:  Didn't  see  him  put  on  more  steam?   A.  No. 

sir.  Q.  And  the  only  reason  you  supposed 
I  It  was  he  put  on  more  steam  was  that  the 
i  Jerk  came?  A.  The  reason  I  suppose  that. 
I  there  was  nothing  else  to  make  it  Jerk  that 
way.  Q.  That  is,  as  you  understand  It  noth- 
ing else  could  make  it  Jerk  there?  A.  No, 
sir;  there  was  nothing.  Q.  And  it  Is  simply 
because  of  that  Jerk  you  got  that  you  say 
he  put  on  more  steam?  A.  Yes.  sir.  Q.  As 
I  understand  you,  you  didn't  get  your  right 
foot  off  the  ground  at  all?  A.  No,  air;  I 
didn't  get  It  clear  off  the  ground;  no,  sir. 
Q.  And  you  were  not  thrown  down  at  all? 
A.  No,  sir.  Q.  Were  not  thrown  or  Jerked 
off  your  feet?  A.  I  was  not  Jerked  clean 
off  my  feet;  no,  sir.  Q.  Now,  how  far  had 
you  moved  down  from  the  switch  before  you 
sat  down  or  got  off  your  feet?  A.  About  five 
feet  from  the  switch."  It  will  be  noticed 
that  there  Is  no  statement  by  plaintiff  of  a 
fact  upon  which  either  the  court  or  Jury 
could  base  a  conclusion  that  the  allegations 
of  the  complaint  are  true.  He  says  that  he 
gave  the  engineer  the  signal  to  proceed,  after 
turning  the  switch,  and  that  he  made  an 
effort  to  board  the  engine  as  It  passed  him; 
that  Just  as  he  was  about  to  place  his  foot 
upon  the  step  of  the  engine,  the  engineer  ap- 
plied more  steam,  as  he  supposed,  causing 
the  engine  to  Jerk  forward  and  throw  him 
to  the  ground.  He  does  not  testify  to  the 
fact  that  the  engineer  applied  more  steam, 
but  he  reasons  that  that  must  have  been  the 
fact  otherwise  he  would  not  have  been  Jerk- 
ed in  the  manner  he  claims  he  was.  But  he 
says  he  did  not  hear  the  engineer  apply  more 
steam,  did  not  see  him  do  it  and  the  only 
reason  for  supposing  that  he  did  was  the 
Jerk  that  came  to  him.  There  Is  no  reliable 
testimony  tending  to  corroborate  plaintiff*  a 
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reasoning  or  ropposltion.  The  flreman  of  the 
switch  engine  testifled  on  this  trial  that  he 
noticed  the  engine  In  question  aa  plaintiff 
"vas  abont  to  board  It,  and  that  It  "seemed 
soddenly  to  dioot  ahead."  But  the  testi- 
mony of  this  witness  bordered  so  closely 
vpon  perjnry  as  to  call  for  the  emphatic  dls- 
appiOTal  of  the  learned  trial  court  The  wit- 
ness bad  on  the  former  trial  of  the  action 
testified  directly  opposite  to  the  testimony 
giTen  on  this  trial,  and  he  Is  entitled  to  little 
credence.  The  case  remains  with  plalntllTa 
testimony  alone  to  support  the  allegations  of 
the  complaint  It  Is  clear  that  It  falls  far 
short  of  doing  so.  A  finding  that  the  engi- 
neer waa  guilty  of  negligence,  as  charged 
In  the  complaint  conld  not  from  this  evl- 
-dence,  be  snstalned.  Such  a  finding  would 
bare  for  Its  basis  nothing  more  than  spec- 
ulation, conjecture,  and  snpposltion.  PlaUi- 
tur  supposed  the  engineer  was  negligent  but 
that  sort  of  evidence  Is  not  what  verdicts 
should  be  founded  upon.  The  case  la  In  Uoe 
with  other  decisions  of  this  court  where  the 
evidence  has  been  found  too  conjectural  to 
Justify  a  recovery.  Brennan  Lumber  Oo.  v. 
Ry.  Co..  80  Minn.  206.  8S  N.  W.  IS?;  Baxter 
T.  Ufe  Ass'n,  SI  Minn.  1,  88  N.  W.  459; 
Swenson  v.  Erlandson,  86  Minn.  206,  90  N. 
W.  584;  Minneapolis  Sash  &  Door  Oo.  v.  Ry. 
Co.,  88  MUm.  870,  86  N.  W.  451.  The  rate  of 
speed  of  the  engine  soon  after  the  accident 
Is  of  DO  potential  force;  that  fact  has  no  fair 
tendency  to  show  that  It  "jerked  forward" 
Just  as  plaintiff  attempted  to  board  It 

This  was  the  second  trial  of  the  action. 
The  first  verdict  rendered  for  plaintiff  was 
set  aside  on  the  ground  that  the  evidence 
was  Insufflclent  to  support  or  sustain  a  re- 
covery. On  the  second  trial,  plalntlfrs  case 
is  no  stronger;  Indeed,  If  anything,  It  Is 
wesker.  Suspicion  Is  thrown  upon  Its  merits 
by  the  production  of  the  witness  whose  tes- 
timmiy,  dther  on  the  former  or  on  this  trial, 
Is  confessedly  false.  We  are  of  opinion  that 
a  new  trial  would  serve  no  useful  purpose; 
ft  might  encourage  the  Introduction  of 
farther  testimony  of  doubtful  veracity.  We 
are  not  to  be  understood  by  this  remark  as 
Intending  to  cast  any  reflections  upon  plaln- 
tlfTs  attorney.  We  do  not  believe  that  he 
would  knowingly  offer  untruthful  testimony 
for  the  consideration  of  court  or  Jury. 

The  order  of  the  court  below  Is  therefore 
reversed,  and  the  cause  remanded  with  dt- 
tectlons  to  enter  Judgmmt  for  defendant 
notwithstanding  the  verdict 


TEUH  et  al.  v.  SHBBRAN. 

(Supreme  Court  of  Minnesota.   Jane  SO,  1909.) 

J.  SPscmo  PMtFOBMANCE— Contract— -Stat- 
T7TB  or  Pbauds— Part  PuroEiuncB. 

In  an  action  whar^  it  is  sought  to  com- 
pel specific  performance  ot  a  verbal  contract 
for  toe  sale  of  real  estate,  it  la  held  that  the 
fiadinn  of  the  trial  court  to  the  effect  (1) 
that  tbs  contract  waa  entered  into  between  tne 


parties,  and  (S^  diat  there  was  sufficient  part 
performance  to  take  it  out  ot  the  statute  of 
frauds,  are  Bostalned  by  the  eridencei  and  (8) 
that  the  contract  was  not  void  for  Indefinite- 
ness  as  to  time  of  performance. 
2.  Wn-NEss  —  CoMPsnHOT  —  TumAonons 

WITH  DxCSnSNT. 

A  certain  question  referred  to  In  the  opin- 
ion held  not  to  call  for  a  conversation,  or  the 
result  of  on^  between  the  witness  and  a  de* 
ceased  party. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Le  Sueur  Comi- 
ty; Franda  Gadweli,  Judge. 

Action  by  John  Jb.  Veum,  admlnlatrator 
Peter  O.  Hxme,  'bo&  others,  against  Martla 
Bbewan.  Jodgmcnt  tor  defcodant  and  plain- 
tiffs appeal.  Affirmed. 

Boijamln  Taylor,  for  appellante.  P.  Mc- 
Govem  and  John  Moouan,  for  respondent 

BROWN,  J.  Action  In  ejectment  by  the 
administrator  of  the  estate  of  Peter  0.  Houg. 
In  which  defendant  pleaded  in  defense  that 
during  tile  lifetime  of  Houg,  who  owned  the 
land  In  controversy,  defendant  altered  Into  a 
contract  with  him  for  the  purchase  of  the 
same,  of  which  be  demanded  specific  per- 
formance. The  nature  of  the  answer  chan- 
ged the  form  of  the  action  into  one  In  effect 
to  determine  the  validity  of  the  alleged  con- 
tract, and  whether  it  should  be  specifically 
performed.  The  trial  court  found  that  a  ver- 
bal contract  for  the  sale  of  the  land  was  en- 
tered Into  between  Houg  and  defendant  and 
that  there  waa  sufficient  part  performance  of 
the  same  to  remove  It  from  the  statute  of 
frauds.  Judgment  waa  ordered  for  specific 
p^formance,  from  which  plaintiff  appealed. 

The  assignments  of  error  present  in  addi- 
tion to  the  principal  question  whether  the 
findings  are  sustained  by  the  evidence,  cer- 
tain rulings  of  the. trial  court  on  the  admis- 
sion of  evidrace:  We  have  considered  all 
such  assignments,  and  find  no  reversible  er- 
ror. It  appeared  from  the  evidence  offered 
on  the  trial  that  subsequent  to  the  time  the 
contract  upon  which  defendant  relies  was 
claimed  to  have  been  entered  Into,  defendant 
paid  Houg  the  sum  of  $400.  It  was  claimed 
by  him  that  this  payment  was  made  upon  the 
contract  of  purchase,  while  plaintiff  claimed 
that  the  money  was  paid  on  account  of  rent 
for  the  use  of  the  land.  In  reference  to  this 
feature  of  the  case,  the  following  question 
was  put  to  defoidant  on  direct  examination: 
"At  the  time  you  made  this  payment  Febru- 
ary 26,  1896,  did  you  owe  Mr.  Houg  any  mon- 
ey except  the  purchase  price  of  the  land?" 
The  question  was  objected  to  as  calling  for 
the  result  of  a  conversation  between  the  wit- 
ness and  a  deceased  person,  and  the  order  of 
the  court  overruling  it  Is  assigned  as  error. 
We  do  not  concur  in  the  contention  that  this 
ruling  waa  erroneous.  The  question  did  not 
in  fact  call  for  a  conversation,  nor  the  result 
of  one,  with  Houg,  but  only  for  a  fact  the 
truth  of  which  defendant  was  in  position  to 
know  Irrespective  of  any  ooDveraatlon  with 
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the  deceased.  It  was  not,  therefore,  objec- 
tionabla  Merboff  t.  Merhoff,  84  BlUm.  264, 
87  N.  W.  T81 ;  Chadwlck  OomlBh,  26  Minn. 
28,  1  N.  W.  55;  Hall  T.  Northwestern  En- 
dowment Association,  47  Minn.  85,  ^  N.  W. 
524.  The  othor  asslgnmenta  of  error  on  thla 
branch  of  the  case  require  no  special  mention. 

The  principal  a^estion  before  as  Is  whether 
the  contract  relied  upon  by  defendant  was  In 
fact  entered  Into  between  the  parties,  and,  If 
80,  whether  there  was  sufQclait  part  perform- 
ance to  take  It  oat  of  the  statute  of  frauds. 
It  appears  that  Houg  owned  the  land  In  qnes- 
tlon,  and  In  the  year  1887  leased  it  to  defend- 
ant under  a  farm  contract  The  tesrma  of  the 
contract  provided  fw  a  dlTlslon  of  the  crops, 
and  in  that  manner  defendant  compensated 
Houg  for  the  use  of  the  land.  The  contract 
also  provided  that  defendant  should  "have 
the  first  chance  to  buy  the  land,"  If  sold  dur- 
ing the  life  of  the  lease,  and  that,  if  he  elect- 
ed not  to  buy,  be  "should  have  fair  pay  for 
his  labor."  At  the  expiration  of  the  period 
of  tenancy  created  by  this  contract,  some  ne- 
gottationa  were  had  between  the  parties,  re- 
sulting eithOT  In  the  contract  of  purchase  and 
sale  relied  upon  by  defendant,  or  a  new  ar- 
rangement which  he  obligated  himself  to 
pay  a  cash  rent  for  the  future  use  of  the  land. 
This  appears  cwcloslvely,  for  subsequent  to 
that  date  no  division  of  the  crops  was  ever 
made,  and  elthw  the  money  paid  by  defoid- 
ant  at  the  time  of  and  subsequent  to  the 
changed  relations  was  Intended  to  apply  upon 
the  purchase  price,  or  to  discharge  rent  due 
under  the  new  arrangement  The  purchase 
price  agreed  upon,  as  claimed  by  defendant 
was  $3,200,  $500  of  which  was  paid  during  the 
lifetime  of  Houg;  the  balance,  according  to 
the  amended  answer  and  findings  of  the  court 
was  to  be  paid  when  Houg  delivered  to  de- 
fendant a  good  and  sufficient  deed.  The  con- 
tract was  entiered  into.  If  at  all,  In  the  year 
1805,  and  It  appears  that  subsequent  to  that 
date  defendant  has  remained  continuously  In 
the  actual  poBsession  of  the  land,  and  annu- 
ally, with  one  ^ceptlon,  paid  tlie  taxes  as- 
sessed against  it  Prior  to  the  time  of  the 
alleged  contract  of  sale,  defendant  made  cer- 
tain improv^ents  upon  the  land  to  the  value 
of  $400,  and  subsequently  improvements  to 
the  value  of  $65.  The  evidence  Is  amply  suf- 
ficient to  sustain  the  finding  of  the  trial  court 
that  a  contract  was  in  fact  mtered  into  be- 
tween the  parties,  as  claimed  by  defendant 
While  defendant  was  prevented  from  giving 
his  version  of  the  transaction  by  the  statute 
prohibiting  a  party  Interested  In  the  result 
of  an  action  from  giving  In  evidence  conver- 
sations with  a  deceased  person,  there  was  evi- 
dence by  other  witnesses,  disinterested  and 
competent  to  testify,  to  whom  Houg  admitted 
and  stated  that  he  had  sold  the  land  to  de- 
fendant Some  features  of  the  case  as  dis- 
closed by  the  t^tlmony  tend  very  strongly  to 
corroborate  defendant's  contention,  and,  on 
the  other  hand,  algnlflcant  items  of  evidence 
tend  to  suHMTt  £lw  Utaorj  of  plaintiff  to  the 


effect  that  no  such  contract  was  ever  Mitered 
into.  This  condition  of  the  evidence  preeent- 
ed  an  Issue  of  fact  for  the  trial  court  to  de- 
termine, and  our  examination  of  the  record 
satisfies  us  that  its  conclusions  should  be 
sustained.  The  evidence  is  not  so  dearly  and 
palpably  against  the  findings  as  to  warrant 
interference  by  this  court 

The  more  difficult  question,  in  our  view  of 
the  case,  is  whether  there  was  such  a  part 
performance  of  the  contract  as  to  obviate 
the  statute  of  frauds.  The  question  of  what 
constitutes  a  sufficient  part  pwformance  in 
cases  of  this  kind  has  been  before  this  court 
and  passed  upon  In  numerous  cases.  The 
rule  guiding  the  court  la  well  stated  in 
Brown  T.  Hoag,  35  Minn.  873,  28  N.  W.  185, 
as  follows:  "It  may  be  well  at  this  point 
to  correct  what  we  deem  misapprehensions  on 
the  part  of  appellant  as  to  what  was  the  mean- 
ing and  application  of  certain  familiar  rules 
governing  this  subject  of  part  performance. 
He  Invokee  the  rule  that  acts  relied  on  as 
part  performance  must  be  refoable  to  and 
in  pursuance  of  the  contract  and  seems  to 
assume  that  this  includes  only  acts  which 
were  stipulated  to  be  done  In  the  contract 
Its^  and  as  a  part  thereof.  We  do  not 
understand  this  to  be  the  law.  While  the 
phrase  'part  performance'  Is  commonly  used 
as  a  sbtHTt  and  convenient  statement  of  the 
general  ground  upon  which  verbal  agree- 
ments regarding  real  estate  are  enforced, 
yet  the  whole  doctrine  rests  upon  the  prin- 
ciple of  fraud,  and  proceeds  upon  the  idea 
that  tile  party  has  so  changed  bis  situation 
on  the  faith  of  the  wal  agreement  that  It 
would  be  a  fraud  upon  him  to  pmnlt  the 
other  party  to  defeat  the  agreement  by  set- 
ting up  the  statute.  Hence  the  term  'part 
p^ormance*  falls  far  short  of  expressing 
the  whole  doctrine  and  theory  bt  courts  of 
equity  In  this  matter.  The  change  of  situa- 
tion necessary  to  create  this  equitable  estop- 
pel must  of  course,  have  been  made  in  re*, 
liance  upon  and  In  pursuance  of  the  oral 
agreement  and  so  connected  with  the  per- 
formance of  the  contract  that  from  the  na- 
ture of  the  case,  the  defendant  should  un- 
derstand it  was  done  in  reliance  upon  bis 
agreement  The  acts  done  must  be  related 
to  and  connected  with  the  contract  and  the 
defendant's  performance  of  It  The  plaintiff 
must  show  that  in  reliance  on  the  contract 
be  has  proceeded,  either  in  performance  or 
ptirsuance  of  it  to  so  far  alter  his  position 
as  to  incur  *an  unjust  and  unconscientlooa 
Injury  and  loss'  in  case  the  defendant  la 
permitted  to  rely  upon  the  statutory  defense, 
but  this  change  of  situation  Is  not  confined 
to  doing  what  the  contract  stipulated;  that 
is,  'part  performance,*  strictly  so  called. 
Browne,  Stat  Frauds,  H  457.  458."  In  line 
with  the  rule  laid  down  in  that  case,  the 
court  In  Jorgenson  v.  Jorgenson.  81  Minn. 
428,  84  N.  W.  221,  said:  "The  rule  that  part 
performance  ot  a  verbal  contract  for  the  sale 
of  land  takes  it  o\A  <tf  the  <veratloo  of  the 
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Btatote  ot  frauds  Is  founded  on  tbe  equitable 
doctrine  of  estoppel,  and  Is  applied  la  all 
cases  where  the  part  performance  shown  Is 
at  such  a  nature  and  character  that  to  per- 
mit the  Tmdor  to  take  adTantage  of  tbe 
statute  world  work  a  fraud  upon  or  sub- 
stantial Injury  to  the  purchaser.  In  such 
cases  the  vendor  wfll  not  be  beard  to  Insist 
upon  tbe  statute."  This  rule  Is  found  run- 
ning through  all  the  cases  InvolTlng  part 
paformance  of  contracts  of  this  uatnre,  and 
Is  applied,  not  with  a  design  of  defeating 
the  purposes  of  or  abrogating  the  statute 
of  frauds,  but  to  prevent  the  cwsummatlon 
of  a  fraud  or  injustice.  What  constitutes 
part  performance  must  depend  upon  the  par^ 
ticolar  facts  of  each  case;  no  general  rule 
can  be  laid  down  as  a  guide  In  all  cases. 
This  court  baa  gone  as  far,  perhaps,  as  any 
of  the  courts  In  enforcing  contracts  of  this 
Und.  but  it  has  always  been  In  furtherance 
of  JuBtlee.  There  can  be  no  Injustice  In  re- 
quiring a  party  to  perform  his  oral  contract, 
dearly  shown  to  bare  been  entered  into,  and 
the  statute  of  frauds  Is  In  no  manner  In- 
fringed where  sufficient  part  performance  Is 
shown  by  compelling  htm  to  do  so.  This 
court  has,  Indeed,  been  exceedingly  liberal 
oa  this  subject.  In  GUI  v.  Newell,  13  Minn. 
462  (OU.  4a0).  It  appeared  that  the  part  per- 
tOTmance  held  sufSclent  to  obviate  the  stat- 
ute consisted  In  the  payment  of  part  of  tbe 
purchase  price,  and  breaking  one-half  the 
land  agreed  to  be  sold.  There  was  In  tbat 
case  DO  actual  or  phytdcal  cbange  of  posses- 
ikm,  any  more  than  the  vendee  was  In  pos- 
sesidon  when  wgaged  In  breaking  the  land; 
otherwise  it  was  vacant  and  unoccupied. 
Tbe  vendee  resided  in  the  dty  of  St.  Paul, 
and  the  land  was  located  In  Dakota  county. 
Nor  was  there  any  claim  in  that  case  that 
the  vendor  was  Insolvmt,  or  tbat  the  ven- 
dee could  not  tor  any  reason  recover  back 
the  purchase  price  paid  together  with  the 
value  of  the  breaking.  The  court  held  the 
part  performance  sufficient.  In  Jorgoison  v. 
Joi^ensfm,  8tq>ra,  the  vendee  had  paid  the 
purchase  price,  broke  up  and  cultivated  the 
land,  and  annually  paid  the  taxes  assessed 
i^alnst  it  It  was  held  sufficient  part  per- 
formance. Tbe  reasons  assigned  In  that  case 
for  enforcing  the  contract  are  applicable  to 
the  case  at  bar.  There,  as  here,  tbe  ven- 
ders right  to  recover  back  the  purchase 
pricey  a  portion  of  the  taxea  paid,  and  the 
value  of  the  Improvements  made  by  blm  was 
barred  by  tbe  statute  of  limitations;  and  it 
would  be  unjust  and  Inequitable  to  permit 
the  heirs  of  Houg  to  retain  these  benefits. 
Witbln  the  role  of  these  cases,  we  are  satis- 
fied with  the  findings  in  this  respect  As 
already  stated,  defendant  paid  $500  of  the 
purchase  price,  and  the  taxes  annually  as- 
sessed against  the  land,  with  the  exception 
of  oae  year;  he  made  jwrmanent  improve- 
ments upon  the  land  after  tbe  contract  of 
purchase  had  been  entered  into  to  tbe  value 
of  IflB,  and  prior  ImisovenMots  of  tlie  valua 


of  |400.  The  court  was  justified  In  conclud- 
ing, and  it  no  doubt  did,  that  these  prior 
improvements  were  made  In  anticipation  of 
the  future  purchase  of  the  land.  They  were 
made  under  the  terms  of  tbe  original  farm 
contract,  by  which.  If  he  did  not  purchase 
the  land,  It  was  agreed  he  should  have  "fair 
pay  for  his  labor,"  and  it  does  not  appear 
that  he  has  ever  been  paid  therefor.  On  the 
whole  record,  we  are  convinced  that  the  find- 
ing should  be  sustained. 

It  Is  farther  contended  by  plaintiff  that 
conceding  the  contract  to  have  been  entered 
Into,  it  was  Indefinite  and  uncertain  as  to 
the  time  of  performance^  and  hence  Invalid. 
This  objection  goes  to  the  time  within  which 
tbe  contract  was  to  be  performed  by  pay- 
ment of  the  purchase  price  and  delivery  of 
the  deed.  According  to  the  amended  answer 
and  the  findings  of  the  court,  defendant  was 
by  the  terms  of  the  contract  to  pay  the  bal- 
ance of  the  purchase  price  whenever  Hong- 
delivered  to  him  a  good  and  suffldent  deed. 
No  deed  was  ever  tendered  by  Houg. 
and  bis  failure  In  this  respect  Is  found, 
perhaps,  In  the  fact  that  his  wife  re- 
fused to  join  in  the  sale;  but  as  tbe  time 
of  payment  was  not  definitely  fixed  by 
tbe  contract  the  purchase  price  became  due 
within  a  reasonable  time,  and  defendant 
could  not  be  arbitrarily  cut  off  or  the  con- 
tract terminated  without  notice.  Tingue  v. 
Patch  (Minn.)  101  N.  W.  729;  Bartz  v.  Faff 
(Wis.)  69  N.  W.  297.  37  L.  R.  A.  848;  Lank- 
ton  V.  Stewart  27  Minn.  846,  7  N.  W.  360. 
But  It  was  within  the  power  of  Houg  ta 
bring  tbe  transaction  to  a  close  at  any  time 
by  tendering  the  deed,  which  was  not  done; 
and  he  could  not  sud  ndther  can  plaintiff, 
•his  representative,  be  heard  to  Insist  upon 
this  Indefinlteness  In  tbe  terms  of  the  con- 
tract as  a  justification  for  the  refusal  to 
perform  the  same. 

The  other  assignments  of  error  made  in 
appellant's  brief  do  not  require  extended 
mention.  The  findings  of  fact  are  all  sus- 
tained by  the  evidence;  the  right  to  specific 
performance  Is  not  barred  by  tbe  statute  of 
limitations,  and  the  court  did  not  err  In  per- 
mitting defendant  to  amend  his  answer. 

Judgment  affirmed. 


In  re  POSENG'S  ESTATB. 
BOSBACH  V.  WEIDDNBACH. 
(Supreme  Court  of  Uianesota.  June  80,  1905.) 
1.  WiUA  —  CossiRvanov  —  Natubx  ot  Es- 

TATI. 

A  will  contained  the  foUowing  provlsionB : 
"It  Is  my  wish  and  desire  tbat  my  busbaad, 
John  PoBeng,  ehall  have  all  the  rents,  profits 
and  Income  derived  from  all  my  real  estate  and 
houses  of  which  I  shall  die  seized  end  possessed 
of,  durins  his  natural  life,  provided,  that  my 
husband,  Jolm  Posens,  shall  pay  and  continue 
to  iiay  year  after  year  all  carrent  exiwnses  suob 
as  taxes.  Insurance,  Improvoiwnts  and  repairs 
on  said  real  estate."  Also:  "It  is  my  wish 
and  desire,  and  this  bequest  herein  is  made  up- 
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(Minn. 


on  the  express  condidon  that  all  my  real  estate, 
■ot  which  I  shall  die  seized  or  Dossessed  of,  shall 
be  kept  free  from  any  incumDrances  by  mort- 
gages or  otherwise,  and  that  no  such  Incum- 
brance shall  be  made  upon  the  same  by  my 
fatuband,  John  Poeens,  dnrinc  hia  natntal  life." 

Beta,  upon  Ou  deaOi  of  the  testatrix  her  fans- 
band  did  not  become  vested  with  the  legal  es- 
tate, but  the  Interest  and  profits  thereof  were 
devised  to  him  daring  his  natural  life  only. 

(Ed.  Note. — For  cases  In  point,  see  voL  4Si, 
CenL  Dig.  Wills.  SS  1832-1334,  1840-1847.) 

2.  Same— HovESTUD. 

There  being  no  children  or  surviving  Issue 

of  any  deceased  child  by  the  second  marriage, 
the  family  homestead  descended  to  the  husbaBd 
for  life,  with  remainder  to  the  cfaUdTen  of  tfae 
testatrix  by  a  prior  marriage. 
(Syllabos  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;  John  Day  Smith,  Judge. 

Action  between  Dominick  Rosbacfa,  exec- 
ator  of  Anna  M.  Poseng,  and  John  Welden- 
bach,  executor  of  John  Poseng.  From  tfae 
decree  of  distribution,  John  Wddenbach  ap* 
pealB.   Order  of  distrlbntlon  affimed. 

A.  a  Uiddelstadt  and  8.  M.  Flncb.  for  ap- 
pellant Benj.  Davenport,  tor  reqK»dent 

LBWIS,  J.  Anna  M.  Poaeiv.  deceased, 
when  a  widow  with  six  children,  by  a  for- 
mer marriage,  became  the  wife  of  John 
Poseng.  Sfae  made  a  will,  with  the  follow- 
ing proTlalona:  "8ea»d.  It  la  my  wiah  and 
dealie  that  my  bnaband,  John  Poaeng,  ahall 
hare  all  the  rente,  proflta  and  Income  de- 
rived from  all  my  real  estate  and  honaea  of 
wbich  I  ahall  die  aetated  and  poaaeaaed  of, 
during  bla  natural  Ute^  provided,  however, 
and  tbla  bequest  is  made  vptm  the  ezpreas 
condition,  that  my  husband,  J<An  Poaeng, 
shall  pay  and  continue  to  pay  year  after 
year  all  current  exprnaeB  an<^  aa  taxes,  in- 
surance,  Improvemeats  and  r^alrs  on  aald 
real  estate.  *  •  •  Fonrtb.  It  la  my  wish  : 
and  desire,  and  this  bequest  taweln  Is  made 
upon  the  express  condition  that  ail  my  real 
estate,  of  which  I  ahall  die  aelaed  or  pos- 
sessed of,  shall  be  kept  free  from  any  in- 
cumbrances by  mortgages  or  otherwise,  and 
that  no  anclL  Incumbrancea  shall  be  made 
upon  the  same  tj  my  tanaban^  John  Poseng, 
during  his  natural  life."  Mr.  Posoig  sur- 
vived hia  wife,  and  there  were  no  children 
by  thla  marriage.  When  Mr.  Poseng  died,  i 
he  left  a  will,  and  this  contest  la  between  j 
the  oecntora  of  the  deceased  wlftt  and  hus- 
band, ^nie  buaband'a  executor  aniealed 
from  the  decree  of  the  probate  court  dls- 
Wbutlng  that  portl<m  of  the  wlftfs  estate 
which  She  occupied  at  the  time  of  her  death 
aa  a  homestead  to  ber  children  and  grand- 
children, and  the  remainder  of  her  estate 
to  hsr  faelis,  and  to  her  husband  (me-third 
of  the  balance  of  the  estate. 

1.  SectiiHi  4276,  Oen.  St  1894:  ''Bvery 
person  who,  by  virtue  of  any  grant  aaslgn- 
ment  or  devise.  Is  entitled  to  the  actual  poe* 
sessliHi  ot  landa.  and  tha  receipts  of  the  rente 
and  proftte  thereof,  In  law  or  equity,  shall 
be  deemed  to  have  a  legal  estate  therein,  of  ' 


tfae  same  quality  and  duration,  and  subject 
to  the  same  condltifms,  as  his  beneficial  in- 
terest"  This  provision  does  not  mean  that 
every  person  wfao  Is  by  will  entitled  to  pos- 
session of  land,  and  the  receipts  and  profits 
thereof,  shall  be  deemed  to  faave  a  legal  es- 
tate therein,  but  it  refers  to  devises  con- 
cerning which  there  are  no  llmitetlons.  That 
section  can  faave  no  app11catl<m  to  the  case 
before  us.  where  the  Interest  of  the  husband 
Is  expressly  and  explicitly  limited  to  the  re- 
ceipts and  Income  of  the  real  estete  for  the 
term  of  his  natural  life.  It  may  be  con- 
ceded that  for  the  term  of  his  natural  life 
he  should  have  possession  of  the  real  estate 
as  an  Incident  to  and  for  the  purpose  of 
making  the  devise  effective,  but  this  act 
cannot  be  Invoked  for  the  purp(»e  of  en- 
larging the  limitation  Imposed  by  the  de- 
vise Itself.  It  may  be  hdd  otherwise  in 
some  Jurisdictions,  where  the  rule  in  Shelly's 
Case  Is  enforced — as,  for  instance,  Pennsyl- 
vania and  Illinois;  but  in  tfaose  states  hav- 
ing similar  atetntes  to  our  own  our  attention 
has  been  called  to  no  authority  sustaining 
the  position.  In  Hunt  v.  WlUIams.  126  Ind. 
493,  26  N.  B.  177.  there  was  a  devise  to  tbe 
wife  of  one-half  of  the  proceeds,  from  year 
to  year,  of  the  farm,  and  the  only  conten- 
tion between  tfae  parties  was  whetfaer  the 
wife  was  entitied  to  possession  In  order  to 
collect  the  proflta.  In  Luckey  v.  McCray 
(Iowa)  101  N.  W.  B16,  the  devise  waa  to  the 
wife  during  her  natural  life,  with  power 
to  sell  and  exchange,  and  with  a  further 
provision  that  If,  upon  the  decease  of  the 
wife,  any  portion  of  the  estete  should  re- 
main undisposed  of,  then  tfae  remainder 
sfaould  go  to  certein  other  iwrsons.  It  was 
held  that  the  wife,  having  siurvlved  the  tes- 
tator, acquired  a  fee  under  the  first  clause 
of  the  will,  and  that  there  was  no  remain- 
der. The  distinction  Is,  In  that  case  there 
was  a  direct  devise  of  the  real  estete  for  an 
express  purpose,  with  the  remainder  upon 
certain  conditions,  whereas  hen  thoe  was  no 
devise  of  the  real  ettete^  but  a  Ufs  estate  only 
In  the  Income. 

2.  One  of  the  lote  owned  by  Mrs.  Poseng 
at  the  time  of  her  death  was  that  of  tbe 
family  homestead,  and  appellant  claims  that 
under  the  provisions  of  section  4470,  Oen. 
St  1894,  there  being  no  children  by  the  sec- 
ond marriage,  the  homestead  descended  to 
the  husband.  This  la  the  first  time  we  ev^ 
heard  the  question  mooted,  and  we  faave  dis- 
covered no  authorities  upon  tfae  subject  The 
words  of  the  statute  are  to  be  taken  in 
their  ordinary  meaning,  and  If  It  had  been 
the  Intention  ot  the  Legislature  to  limit  tbe 
wording  "child,  or  lawful  issue  of  a  deceased 
cfaild,"  to  tfae  Issue  of  the  marriage  at  the 
time  of  the  testetor's  decease,  and  to  cut 
off  the  children  of  a  former  marriage^  lan- 
guage to  that  effect  would  ootatnly  have 
been  used. 

Order  affirmed. 

8TABT,  a  J^  absent  toOk  no  part 
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ffTATB  T.  SaAFFBIB, 
^Sopnme  Court  of  MlnnMOta.   June  SO,  190S.) 

1.  StATona — OoHWBUcnow  —  LBononAxivB 
IiimR> 

Statutes  an  to  be  coutnied  In  tb»  flnt 
instance  in  accordance  with  the  ordinary  mlee 
of  gnunmar,  but  the  grammatical  sense  must 
in  all  caaee  yield  to  the  clearly  disclosed  I^ie- 
lative  intent 

[Ed.  Kote. — ^For  cases  In  point,  sea  vol.  44, 
Goat  Dig.  Statntss^  H  266^  268.] 

2.  MtmiciPAL   CoBPOUTiona  —  Ohabti»— 
CoNaraucnON— IiicENsiNO  Thiaterb. 

The  charter  of  the  city  of  Minneapolis  an- 
thoriaea  the  city  council  to  license  and  regnlate 
"shows  of  all  kinds,  *  *  *  clrcoses,  con* 
certs,  •  •  •  places  of  amusement  and  ma- 
seiuns  for  which  money  is  charged  for  entrance 
into  the  same."  It  is  Md:  <a)  That  the 
cJanae,  "for  which  money  is  charged  for  en- 
trance into  the  same,"  refers  to  "mnseumB**  - 
CHily,  and  does  not  qaalify  any  other  preceding 
word  or  subject.;  and  (b)  that  the  theater  con- 
ducted by  defendant,  aa  stated  in  the  opinion, 
cornea  within  the  class  designated  in  the  char- 
ter as  "amasemeots,"  and  is  subject  to  the 
regulation  and  control  of  the  municipal  autbori- 
ties,  though  DO  admission  fee  is  charged  for 
entrance  therein. 
(8yllabQa  br  the  Court) 

Appeal  from  Municipal  Oonrt  of  Hlnneap- 
olto;  Andrew  Holt,  Judge. 

BmU  Scafter  was  convicted  of  Tlolating  a 
city  ordinance,  and  appeals.  AflSrmed. 

Mead  ft  Bobwta(m,  for  appellant  Frank 
Healey,  City  Att7->  and  A.  a  Finner,  Aast 
City  Atty.,  for  the  State. 

BBOWN,  J.  Defendant  vas  proaecntod 

and  cmiTlcted  imder  im  nrdlnance  of  the  city 
of  Minneapolis  for  the  alleged  t^ense  of  op- 
erating a  theater  witiboat  a  llc«ise.  Judg- 
ment waa  duly  rendered  against  him,  from 
whlcb  be  appealed. 

Tbe  only  question  presented  Is  the  ralldity 
of  the  ordinance  nnder  which  defendant  was 
convicted.  Tbe  charter  of  the  city  Dt  Min- 
neapolis confers  opon  tbe  tdty  conncU  full 
power  and  authority  to  make,  ordain,  and 
oiforce  all  auch  ordlnancea  for  the  govem- 
ment  and  good  order  of  the  city,  tbe  sup- 
pression of  vice  and  Intemperance,  and  the 
prevention  of  crime,  aa  It  dull  deem  ezpedl- 
eat;  and  for  aucb  pnrpoaea  tbe  comidl  la 
vested  with  porrer  and  autbori^:  "First, 
to  license  and  regulate  the  exhibition  of  com- 
mon showmen  and  shows  of  all  kinds  and 
the  exhibition  of  caravana,  moiageriea,  cir- 
CQsee,  concoia,  rcXlet  skating  rinks,  places 
of  amnaement  and  muaeums  txx  which 
mtmey  la  charged  tor  entrance  into  tbe 
same,  newsboys,  boot  blacks  and  theatrical 
performancea."  Under  and  pursuant  to  this 
auttiori^,  the  dty  conndl  duly  enacted  the 
ordinance  under  whidi  defendant  waa  pros- 
ecuted, the  flrst  sectltm  of  which  is  aa  fol- 
lows: "No  person,  persons,  company  or  cor- 
poratkm  shall  engage  In  the  business  of 
keeping,  matntalnli^;  or  operating  uy  Oiea- 
tre  or  place  for  tibeatrlcal  performancea.  In 
tbe  dty  of  ll]iuieapoU8»  without  flrst  paying 


a  license  fee  and  obtaining  a  Ucoiae  there- 
for, as  herein  provided."  It  appears  from 
the  reond  that  defendant  was  operating  In 
Minneapolis  what  ia  commonly  known  as 
the  "Empire  Theater,"  and  so  conducting  It 
aa  a  public  reswt  and  place  of  amusement 
Within  tbe  buikllng  there  was  an  auditorium 
and  gallery  for  spectators  and  a  stage  tor 
tbe  performers.  The  public  was  admitted 
to  tihe  audlbrliun  and  gallery  without 
charge.  Tbe  seats  in  the  rear  of  the  auditori- 
um wwe  fre^  but  a  uniform  charge  of  15 
cents  waa  made  of  all  persons  who  occupied 
seats  dther  In  the  front  or  anywhere  in  the 
gallery.  Thwe  were  no  free  seats  In  the 
gallery.  Two  theatrical  performances  were 
given  daily,  and  by  hired  performers.  It 
waa  OHLoeded  that  defei^nt  bad  no  license 
to  operate  this  theater.  The  theory  ct  de- 
fendant la  that  as  no  fee  was  diarged  for 
the  admlaalon  of  the  public  Into  the  theater, 
it  does  not  come  within  the  scope  or  mean- 
ing of  tibe  charter  autborlalng  the  dty  conn- 
dl to  enact  ordlnancea  for  the  pnrpoae  of 
such  regulation.  The  charter,  aa  will  be 
noticed,  provides  that  the  coundl  shall  have 
power  and  authority  to  Ucenae  and  regulate 
common  showmen,  all  Unda  of  exhibitions, 
caravans,  drcnses,  "places  of  amusement 
and  muaeuma  for  which  money  is  charged 
for  entrance  into  the  same.**  The  (MnUnance 
purports  to  regulate  all  classes  of  theaters 
or  places  where  theatrical  perfttrmances  are 
given,  whether  money  la  charged  for  ad- 
mladon  into  the  aame  or  not  The  point 
made  la  that  the  dty  coundl  had  no  authois 
Ity  to  enact  audi  an  ordinance;  that  a  fair 
constructim  of  the  charts  limits  the  power 
of  the  dty  coundl  In  the  matter  of  regulat- 
log  placea  of  amuaonent  to  sudi  as  are  op- 
erated for  a  pecuniary  profit  by  a  charge  of 
an  admission  tee.  Whether  defendant  la 
right  in  this  contention  from  a  strictly  gram- 
matical standpoint  is  not  necesaary  to  de- 
termine. Though  atatntea  are  to  be  ctm- 
stroed  in  this  flrst  inatence  In  accordance 
with  the  oidlnaiy  rules  of  grammar,  the 
grammatical  sense  must  In  all  caaea  yield 
to  tbe  dearly  disclosed  legislative  Intrat 
26  Am.  ft  Eng.  Ency.  Law  (2d  Ed.)  612. 
This  Is  a  cardinal  rule  of  statutory  construc- 
tion, and  applies  to  the  provision  of  the 
charter  hoB.  under  considwatlon.  It  cannot 
be  doubted  that  placea  of  pnUic  amusement 
of  the  diaracter  of  that  operated  by  defend- 
ant, where  large  and  varied  elemmte  at  ao- 
eiety  cmgr^te,  aa  well  aa  aU  placea  of  pub- 
lic amnaement  of  a  similar  nature,  whether 
an  admladtm  fee  ia  charged,  or  whether  con- 
ducted without  cha^  as  an  adjunct  to  or 
in  connection  with  some  buslneas  enterprise, 
are  proper  auhjecte  for  police  regulati<m  and 
oontroL  Indeed,  the  wdfare  of  those  who 
attend,  and  the  good  order  and  government 
of  the  municipality  In  which  th^  are  con- 
ducted, demand  anch  contrvM.  It  to  manifest 
that  the  Iieglslature  intended  by  the  dause 
of  the  diartar  here  under  consideration  to 
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dottie  the  dty  cooncll  with  atifliori^  to  i»o- 
Tide  for  and  exerdBo  micb  control;  that  the 
intention  wat  to  Incdiide  all  places  (tf  public 
amuBement  ot  a  natore  proper  to  be  tmdw 
poHce  snperrlalon;  and  that  there  was  no  ln< 
tratton  to  dlacrindnate  in  faror  of  the  "free 
show;"  We  therefore  hold  that  the  ordi- 
nance tinder  whloh  defendant  was  prose- 
cuted was  fully  authorized  br  the  proTlsions 
of  the  charter. 

But  if  we  are  wrong  In  tbm  conclusion 
Just  reached,  the  antboiltlea  dted  by  re- 
QMHidettt  sostain  tibe  contention  that  the 
dinance  was  authorized  by  the  charter  from 
a  grammatleal  podnt  of  view.  The  conten> 
tlon  of  the  dty  In  this  respect  Is  that  the 
clause,  "for  wUch  money  is  charged  far  en- 
trance Into  tiie  sam^**  relates  to  the  preced- 
ing word  ^'muBeums"  only,  and  does  not 
qualify  any  other  preceding  word  or  subject 
The  following  cases  bear  out  this  conten- 
tion: Flower  T.  Tuttle,  24  N.  H.  9;  Onsb- 
ing  T.  WorrfdE,  9  Gray  (Mass.)  888;  Qninn 
T.  LoweU  Electric  Go^  140  Mass.  106;  8  N.  O. 
200.  So  that,  If  we  adopt  either  ground, 
the  oondnslon  Is  that  fba  cnrdlnance  Is  valid. 

The  Jndgmoit  appealed  turn  is  afflnned. 

rOLSOM  T.  WHITNEY  et  al. 
(Supreme  Court  of  Mlimeaota.  June  90,  1905.) 
Tax  JtTDOicEirr— Taudxtt— OoRsnnmoNAi. 
Law. 

A  tax  jodgment  altered  under  lavs  1881* 
p.  176.  c.  185,  to  enforce  tbe  payment  of  ta»s 
for  and  prior  years,  indiided  taxes  delin- 
quent for  the  years  1869  to  1879. 

BMt  The  tax  jndgmeat  was  Told  ss  to  those 
taxes  barred  by  the  statute  of  Umltatloos  at 
the  time  of  the  passage  and  approral  of  the 
law;  as  to  such  taxes,  the  act  was  nncon- 
Btitutional. 

(Byllabus  by  the  Court) 

Appeal  from  District  Court,  Sherburne 
County;  A.  B.  Glddlngs,  Judge. 

Action  by  J.  J.  Folsom  against  Albert  O. 
Whitney  and  others.  Judgment  for  plaln- 
tlfl.  From  an  order  draylng  a  new  trial, 
Whitney  appeals.  Affirmed. 

Stewart  &  Brower»  for  appdlant  Bd»art 
0.  Baxmders,  for  respondent, 

LBWIS,  J.  Action  to  determine  adversa 
claims  to  real  estate.  The  fee  title  is  In 
plaintiff,  and  defmdanfs  title  rests  wholly 
upon  a  tax  jtk^ment  At  the  trial  plaintiff 
rested,  having  shown  that  be  was  ownor  of  the 
so-called  goTemment  patent  title;  and  de- 
fendant Introduced  In  evidence  a  tax  deed 
dated  SeptembOT  20,  1881,  for  the  taxes  of 
1879  and  prior  years.  To  show  the  Invalidity 
of  the  tax  deed,  plaintiff  Introduced  In  erl- 
deoce  the  notice  of  tax  Judgment  sale  issued 
tbe  county  auditor  for  tbe  tax  sale  under 
chapter  185,  p.  170,  Laws  1881,  and  the  real 
estate  tax  judgment  roIL 

The  tax  Judgment  Is  assailed  by  plaintiff 
upon  the  ground  that  It  Included  taxes  from 
1859  to  1880,  onbraclng  taxes  which  had  been. 
bamd  br  tba  statDte  of  UmitattoD;  that  the 


inclusion  of  sikIi  unauthorized  taxes  In  tbe 
tax  Judgment  rendored  it  vtM.  Defendant 
Insists  that  the  Inclusion  of  such  unauthor- 
ized taxes  did  not  raider  the  Judgment  void; 
that  such  fact  was  open  to  appellant  In  the 
tex  proceedings  by  way  of  answer,  and,  not 
bavtog  been  tak^  advantage  of,  be  will  not 
be  permitted  to  assail  the  Judgment  upon 
that  ground;  that,  If  the  proceedings  were 
valid  as  to  some  of  the  taxes,  the  court  ac- 
quired Jurisdiction  of  the  subjed^matter,  uul 
no  error  in  tbe  amotmt  ot  fbe  taxes  affected 
the  Jurisdiction.  Klpp  v.  Dawson,  SL  Minn. 
878,  17  N.  W.  981.  18  N:  W.  98;  Coffin  r.  BIb- 
tes*  82  Minn.  887,  20  N.  W.  8S7;  Clounty  of 
CAilsago  V.  St  P.  ft  D.  By.  Oa,  27  Minn.  109, 
e  N.  W.  4B1.  It  Is  conceded  by  both  parties 
that  under  tbe  authority  d  Fine  County  r. 
Lambert  07  Minn.  208,  S8  N.  W.  090,  Cool 
Sdly,  78  Minn.  102,  80  N.  W.  861,  and  Elpp 
T.  Blwell,  65  Minn.  026,  68  N.  W.  lOS,  33 
L.  B.  A.  lias,  the  statute  had  run  as  to  a  large 
portl<m  of  the  taxes  Involved  In  ttie  Judg- 
moit,  and  tbe  only  questioD  Is  whether  the 
Judgment  was  void.  Of  course  If  it  i^jeared 
from  the  Judgment  roll  that  outlawed  taxes 
had  been  properly  listed  under  the  provisioiia 
of  section  1810,  Oen.  St  1894^  then  flw  statate 
of  limitations  would  not  apply.    State-  v. 
Elpp,  70  Minn.  286,  73  N.  W.  164.  But  that 
section  has  no  ai^Ilcatlon  -  to  taxes  as  to 
which  the  statute  had  already  run  at  the 
time  of  the  commencement  of  the  tax  pro- 
ceedings invt^ved.   State  v.  Bdlin,  79  Minn. 
181,  81  N.  W.  768.  In  Elpp  v.  Blwell  It  was 
held  that  in  so  ftur  as  Eaws  1808,  p.  276,  c. 
ISO,  tmdertook  to  confer  Jurisdiction  upcni 
the  district  court  to  proceed  as  against  tbe 
lands  upon  which  the  state  bad  lost  ite  Hen 
for  taxes,  aiUl  had  no  color  of  r^^  to  enfbrce 
collection  thweof.  It  was  unconstltntlonal,  be- 
cause not  due  process  of  law.  Tbere  tbe  tax 
proceedings  under  Laws  1898  wwe  Involved, 
and  tbe  sale  Indnded  taxes  Cor  which  Judg- 
ment bad  been  entered  under  the  provisions 
of  Laws  1881.  p.  176^  a  185,  and  were  barred, 
19*  tbe  statute  of  limitation.  In  Cool  v.  Kel- 
ly, it  was  held  that  a  tax  oertlflcata^  made 
pursuant  to  Laws  1893,  p.  276^  a  WO,  wtdeh. 
Iredtes  a  sale  of  land  pursuant  to  a  tax 
Judgmdit  in  proceedings  to  eatixoo  Ibe  pay- 
ment of  taxes  upon  real  estate  delinqueat 
in  tbe  year  1879  and  prior  years,  and  In  tbe 
year  1889  and  prior  years,  without  other- 
wise Indicating  for  what  taxes  the  Judgmmt 
was  rendered,  was  void  on  its  face.  The  de- 
cision was  based  upon  the  ground  fliat  It  ap- 
peared fRnn  the  face  of  tbe  certificate  that 
at  the  time  diapter  150,  p.  276.  Laws  180ft, 
was  ^lactod.  tbe  statute  of  Ilmltatlous  bad 
run  against  an  action  to  obtain  a  Judgmoit 
against  the  land  for  the  taxes  delinquent  In 
1879  and  prior  years.  The  act  was  held  to 
be  unconstltntlooal  only  In  so  far  as  It  pur- 
ported to  authorize  the  recovery  of  a  Judg- 
ment for  taxes  against  which  tbe  statute  had 
run  before  the  approval  of  the  act  Appel- 
lant makes  a  cflstlnctlon  between  tbe  forfd- 
tnre  law  ot  1881  and  that  ot  1889;  and  dalma 
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that  the  former  does  not  matborUe  the  Incln- 
gloQ  of  uxj  taxeg  barred  by  tbe  statute  of 

li|iiUCion.  wbereaa  tbe  latter  law  eqffenly 
auUiorizes  and  requires  tbe  Indosloii  of  sucb 
tfzei.  It  iqion  examination  pt  ttteae  actib 
ve  find  tber  are  practically  the  same  In  re- 
ipect  to  tbe  bKlnston  of  tana  for  prior  years, 
tin  It  would  seem  that  the  dedsiona  abore 
noted  In  regard  to  the  act  1803  would  be 
eontnlUiv.  Chapter  IGO,  p.  276»  Laws  1888, 
Ii  entitled  "An  act  to  oiforce  ttie  parment  of 
taxes  wlilcb  became  delinquent  In  and  prior 
to  the  years  1878  and  1888,"  and  provides  for 
tte  maUng  oat  of  llsta  of  taxes  for  years 
(rior  to  1879  and  1889l  The  body  of  the  act 
nqidm  the  listing  of  the  lands  which  were 
Bot  aold  to  an  actual  purchaser  at  tbe  sole 
held  onder  the  provisions  of  chaptv  185,  p. 
ITB^  Laws  18S1,  stlU  remaining  unsold  and 
nradeemed,  and  against  which  tbe  tax  Jndg- 
■ent  remains  nnsatlafled,  and  also  requires 
fte  Dstbig  of  all  taxes  upon  real  estate  which 
•nietred  to  have  become  dsllnqnent  In  1888 
or  prior  years,  which  had  not  been  satisfied 
bj  payment,  redempUtm,  or  sale  of  real  estate 
to  u^l  punduuMK  There  are  no  llmlte- 
tinii,  and  tbe  act  authorized  tbe  Inclualm 
«f  kU  bade  taxes,  without  regard  to  whether 
tber  had  beoi  barred  by  the  statute  of  liml- 
titlou  or  not  Chapter  ISB,  pw  176,  Laws 
18S1,  is  entitled  "An  act  to  eufcvee  tbe  pay- 
nmt  of  taxes  which  became  delinquent  In 
ind  prior  to  tbe  year  1878:"  The  body  of  tbe 
act  reqxdres  that  tbe  auditor  shall  make  out 
and  append  to  the  current  delinquent  list  a 
Hst  of  all  taxes  iqion  real  estate  In  tbe 
eooBty  which  appear  to  hare  becone  delin- 
qoot  bi  tae  year  1878,  or  any  prior  year  or 
Tears,  that  bare  not  been  satlsfled  by  pay* 
meot  redemption,  or  sale  of  the  real  estate 
to  actnal  purchasers.  There  la  no  essential 
dUfereoce  In  the  language  of  these  two  enact- 
nata.  If  tbe  act  of  1883  was  onconstitn- 
tlonal  in  80  far  as  it  authorized  tbe  Inclu- 
sioa  of  taxes  which  bad  been  barred  by  tbe 
atatnte  of  limitations,  then  tbe  act  of  1881 
wu  also  nnconstltutfcuial  to  the  aame  extoit 
and  for  the  same  reason. 

Onr  conclusion  Is  that  the  act  of  1881,  in 
ao  far  as  it  anthorlzes  the  enforcement  of 
taxes  iqKni  real  estate  which  at  the  time  of 
Qw  passage  of  the  act  bad  been  barred  by  the 
statute  of  limltatlona,  was  nncMistltntional, 
and  that  it  appears  from  tbe  erldence  that 
tbe  Judgment  Included  taxes  which  bad  been 
ao  tmrred.  for  which  reason,  und»  tbe  au- 
UmltieB  dted.  the  tax  deed  waa  Invalid. 

Order  afflrmed. 


AHEHICAN  UATINIBD  ASS^  T.  SECRE- 
TARY or  BTATB. 

(SnprcoM  Court  of  Michigan.   June  28.  1805.) 

L  OoipoBATions  —  PtrsPOSB  of  Ihoospoba* 
nos— arATUTOST  Pbovibiohb. 
A  corporation  orgaoized  (or  the  purpose  of 
^tpraring  tite  breed  of  horses  by  promoting 
oa  tattensts  ol  tba  Amsrican  trotang  ttuC 


without  providing  for  a  capital  stock  or  for 
acquiring  aiv  property,  except  from  member- 
■hfp  fees  and  annual  daes,  is  not  organised  for 
peconiary  profit,  and  has  no  capital,  and  comes 
within  Fob.  Acts  1808,  p.  280!,  No.  171,  pio- 
Tidtag  for  the  Incorporation  of  assodatlona  not 
for  pecuniary  profit 

2.  Statutbs— Trru— VAUoirr  or  PioTXSioHs 
AS  AnvorxD  nr  Trru. 

The  title  of  Pub.  Acts  1808,  p.  230,  No. 
171,  entitled  "An  act  for  the  incorporation  of 
associations  not  (or  pecuniary  profit"  is  suffi- 
ciMitly  comprehensive  to  indnde  a  provision 
that  hereafter  all  new  oorporatitnis  not  organ- 
ised for  profit  and  having  no  capital  stock,  ex- 
cept religious  organisational  shall  bs  orgsnlsed 
under  the  act 

Mandamus  by  tbe  American  Matinee  As- 
sociation to  eon^l  tbe  Secretary  of  State  to 
flle  ita  articles  of  asaodatlini.  Writ  denied. 

Argued  before  MOORI^  C.  and  GAB- 
PnNTBB.  McALVAY,  OBANT,  and  BL&IB, 
JJ. 

Fred  A.  Baker,  for  relatw.  John  B.  Bird. 
Atty.  Gen.  (8.  A.  Kennedy,  of  eonnael),  tax 
respondent 

MOOBOk  a  J.  The  relator  tendered  to 
Uie  Beixetary  of  State  tax  record  articles  of 
assodatlon.  under  Act  No.  IS.  p.  16^  of  the 
Public  Acta  of  1887.  to  incorporate  an  or- 
ganisation bearing  the  name  "American 
Matinee  Aasodatlon."  Tbe  purpose  of  the 
corporation,  as  stated  In  ttie  artldea,  is  ^for 
the  purpose  of  improving  tbe  breed  <tf  horses 
by  promoting  tbe  interesti^  of  the  American 
trotting  turf."  The  terms  and  condltlona  of 
membership  are  stated  as  follows:  "Any  In- 
dividnal,  corporathm,  partnwship,  voluntary 
awsodation,  or  any  state,  county  or  town,  ag- 
ricultural society  organised  under  tbe  laws 
of  this  stat^  or  of  any  othw  state,  or  the 
Dominion  of  Canada,  may  become  and  re> 
main  a  member  by  paying  such  membership 
fees  and  annual  dues  as  shall  be  fixed  and 
determined  from  time  to  time  by  the  by^ 
laws  of  the  awsodatlon.''  The  articles  of  as- 
sociation contain  no  provision  for  a  capital 
atock,  tor  the  carrying  on  of  any  busi- 
ness, nor  tlx  the  acquiring  of  any  money  or 
IHrop«rt7,  acept  membership  fees  and  an- 
nual does  from  members.  Tbe  Secretary  of 
State  conduded  tbe  organisation  was  "a 
new  corporation,  not  organised  for  profit 
and  tasTlng  no  capital  stock,"  and  that  it  is 
not  a  religious  organisation,  that  It  came 
within  an  act  entitled  "An  act  for  tbe  In- 
corporation of  associations  not  tot  pecuniary 
profit"  section  7  of  which  reads:  "Here- 
after all  new  corporatlonB  not  organised  for 
profit  and  having  no  capital  stock,  except  re- 
ligions organisations,  shall  be  organized 
under  thla  act"  See  Pub.  Acta  1808,  p.  230, 
No.  171.  He  refused  to  flle  the  articles  of 
association.  This  la  an  application  for  a  writ 
of  mandamus  to  compel  him  to  do  so. 

BelatOT  claims:  "The  act  of  March  1, 
1887,  is  not  within  section  7  of  the  act  of 
June  2,  1903;  that  it  only  applies  to  corpor- 
ations 'not  organised  tor  profit  and  having 
no  capital  stock.'   Oorporatlons  organised 
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under  the  act  of  March  1,  1887,  may  have  a 
capital  stock  or  a  membership.  If  organized 
with  a  membership,  they  can  amend  their 
articles  and  provide  for  a  capital  stock.  In 
other  words,  corporations  that  are  author- 
ized to  have  a  capital  stock  are  corporations 
organized  for  pecuniary  profit.  At  all  events, 
It  cannot  be  said  that  they  are  corporations 
'not  organized  for  profit,'  so  as  to  bring  the 
acts  under  which  they  may  be  organized 
within  section  7."    We  quote  from  brief  of 
Attorney  General:  "In  reply  to  this,  respond- 
ent Insists  that  if  such  corporatlone  are  or- 
ganized for  profit  and  have  a  capital  stock, 
within  the  meaning  of  section  7  of  Act  171  | 
and  are  therefore  not  Included  In  Act  171, 
then  they  are  expressly  Included  in  Act  232 
of  1903,  section  1  of  which  Includes  corpora- 
tions for  buying,  selling,  and  breeding  cat- 
tle, sheep,  horses,  and  other  live  stock,  and 
section  87  of  which  declares  that  It  shall  'in- 
clude and  apply  to  all  corporations  provided 
for  in  the  following  chapters,  one  hundred 
and  flfty-elght  [and  others],  and  shall  repeal 
all  other  acts  and  parts  of  acts  Inconsistent 
with  the  provisions  of  this  act'  If  It  be  said 
that  the  corporation  in  question  la  not  In- 
cluded In  the  language  Just  quoted — ^that  it 
iB  not  a  coriwration  for  buying,  selling,  and 
breeding  horses  and  other  live  stock — we 
reply  that  It  Is  oi^nized  under  chapter  158, 
and  states  its  purpose  to  be  to  improve  the 
breed  of  horses.  H«nce,  If  It  is  a  corporation 
for  profit,  and  has  a  capital  stock,  It  Is  sub- 
ject to  Act  232.  There  Is  no  Inconsistency  In 
saying  that  a  corporatloD  for  the  improve- 
ment of  the  breed  of  horses  may  be  a  cor- 
poration not  for  profit  and  having  no  capi- 
tal stock,  and  bence  subject  to  Act  171,  or 
It  may  be  a  corporation  primarily  for  profit, 
and  having  a  capital  stock,  as  provided  In 
Act  232,  and  be  subject  to,  and  organized 
under.  Act  282.  The  question  aa  to  whether  | 
It  should  organize  under  Act  171  or  under  | 
Act  282  must  be  determined  by  the  objects  | 
and  purposes  shown  by  the  articles  of  asao-  ; 
elation.   If  the  articles  show  that  It  Is  a  cor- 
poration not  for  profit,  It  should  organize 
under  Act  171;  but,  If  they  show  that  It  Is 
organized  primarily  for  pecuniary  profit  to 
the  stockholders,  it  should  organize  under 
Act  232."   For  the  purposes  of  this  case,  the  ] 
object  of  the  association  may  be  gathered 
from  its  articles.   Attorney  General  v.  Lor- 
man  et  al.,  59  Mich.  157,  26  N.  W.  311,  60 
Am.  Rep.  287;  Detroit  Driving  Club  v.  PItz-  | 
gerald,  109  Mich.  670,  67  N.  W.  899.   Its  ob-  j 
Jeet  Is  stated  to  be  "for  the  purpose  of  Im-  | 
proving  the  breed  of  horses  by  promoting  ; 
the  interests  of  the  American  trotting  turf."  i 
There  Is  no  provision  for  a  capital  stock,  nor  ) 
for  the  acquiring  of  any  money  or  property, 
except  from  membership  fees  and  annual  ' 
dues.   We  think  this  Indicates  very  clearly  '. 
not  only  that  the  proposed  corporation  had  ' 
no  capital  stock,  but  that  it  was  not  organ- 
ized for  pecuniary  profit,  and  comes  within 
ttaft  piOTlaion  of  Act  171  of  1806. 


Counsel  further  contends:  "So  far  a>  sec- 
tion 7  of  the  act  of  June  2,  1903,  purports 
or  may  be  construed  to  amend,  modify,  or  re- 
peal the  act  of  March  1, 1887,  It  is  not  with- 
in the  titie  of  the  act  of  June  2,  1908,  and 
Is  unconstitutional  and  void."  We  have  al- 
ready quoted  the  title  of  the  act  and  the  pro- 
visions of  section  7.  We  think  nothing  In 
the  latter  Is  Incongruoiis  with  the  former. 
It  Is  competent  to  provide  in  the  body  of  an 
act  entiUed  "An  act  for  the  incorporation  or* 
certain  corporations  (naming  them)  that 
after  the  act  becomes  a  law  all  new  cor- 
porations of  that  kind  shall  be  organized 
under  the  provisions  of  the  act.  See  Cooley, 
Const.  Um.  (eth  Ed.)  172;  People  v.  Mahaney, 
18  Mich.  481;  Soukup  v.  Tan  Dyke,  lOG  Mich. 
679,  67  N.  W.  911;  Grimm  v.  Secretary  of 
State  (Mich)  100  N.  W.  269,  and  the  cases 
cited  therein. 

Having  reached  this  conclusion,  we  deem 
it  unnecessary  to  discuss  the  other  ques- 
tions raised  by  counseL  The  writ  la  denied. 


LOHBSTOBFEB  v.  LOHRSTOBFEB. 

(Snpiwne  Court  of  HIdiigan.   June  29,  1905.) 

CoNSTiTUTionAi,  LAW— Vestbd  Riohts— Bb- 
auLTs  or  Judicial  Pbocekdinos. 

Pub.  Acts  1905,  No.  15,  amending  Comp. 
Laws  1897,  |  552,  requiring  the  paj^ent  of  the 
r^ister's  fee  on  appeal,  so  as  to  provide  that 
when  the  appeal  siiall,  "either  before  or  after 
the  passage  of  thla  act,"  have  been  dismissed 
for  nonpayment  of  the  register's  fee,  the  Su- 
preme Court  may  reinstate  the  appeal  on  such 
terms  as  may  be  just,  is,  as  to  appeals  which 
have  been  dismissed  laefore  the  passage  of  the 
amendment,  pursuant  to  the  mandatory  provi- 
sions of  section  602,  for  nonpaymoit  n  the 
regleter'a  fee,  an  unconatitutiooal  Impairment 
of  vested  rights. 

Suit  by  Alice  N.  Lolintcnfv  agataist  Wed- 
ertck  Iiobrstorfer.  There  was  a  decree  for 
complainant,  and  defendant  took  an  appeal, 
which  was  dismissed.  On  petition  to  rein- 
state appeal.  Denied. 

Argued  before  MOOREl,  0.  J.,  and  CAR- 
PENTER, McALTAT,  OBANT,  BLAIR. 
MONTGOMERY,  and  08TBANDER.  JJ. 

Hovey  &  Stockwell,  for  the  motion.  Lee 
&  Parker  (Mo<Hre  ft  Brown,  of  counsel),  op- 
posed. 

BLAIR,  J.  A  decree  for  a  divorce  from 
the  bond  of  matrimony  was  granted  In  fa- 
vor of  the  complainant  In  this  cause.  The 
defendant  took  all  of  the  steps  necessary  to 
perfect  an  appeal  from  the  decree,  except 
that  be  did  not  pay  to  the  register  the  $5 
fee  for  making  his  return  until  after  the  ex- 
piration of  the  80  days  within  wblcb  the 
statute  requires  its  payment  For  this  rea- 
son the  appeal  was  dismissed  by  this  court 
on  motion  of  complainant's  solicitors,  and 
thereupon  a  motion  waa  made  on  behalf  of 
defendant  to  reinstate  his  appeal,  on  the 
ground  that  complainant*!  leUcltorB  had 
waived  the  right  to  insist  upon  a.  dismissal 
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of  the  appeaL  Thli  application  waa  denied. 
Atta  flw  foregidog  proceedings  vera  bad, 
the  LegUatme  oiacted  Act  No.  IS  of  tbe 
Public  Acta  of  190S,  which  was  glTOi  Imme- 
diate effect  and  waa  appiOTed  by  the  Gor- 
emor  on  March  10, 1006.  Thl«  act  amended 
aectkn  SB2  at  the  Compiled  Laws  of  1887, 
rtiatlTe  to  the  payment  (tf  the  registrar 
fee  on  aiqpral,  and  contains  the  tolJowlng  pro- 
Tlao:  "Provided,  bowerer,  that  when  any. 
such  appeal  shall,  either  before  or  after  the 
paseage  of  this  act,  have  beoi  dlsmlBsed  for 
nonpaynient  of  said  regUter'a  fee  within  said 
period  at  thirty  days,  If  the  appellant  shall 
by  petition  and  competent  proof  make  it  ap* 
pear  to  the  Sqprune  Court  tiiat  said  fee  has 
since  been  paid,  and  that  justice  requUrea 
1  xerialon  of  the  case  upon  the  merits,  said 
court  may  reinstate  such  appeal  upmi  such 
terms  as  nu^  be  jus^"  etc.  Undo:  this 
statute  defendant  now  petitions  this  court' 
fitt  a  reinstatement  of  his  anneal,  filing  a 
petition  nndw  oath  and  accompanied  by  af- 
fidaTtts  showing  the  payment  of  the  regls- 
to's  fee,  contsining  a  full  showing  of  mer> 
Iti,  and  setting  up  facts  which,  considered 
Id  connection  with  the  answer  of  complain- 
ant, satisfy  us  that  there  la  a  snbstantlal 
amtroversiy  between  the  parties,  and  that 
Justice  reqnlieB  a  rerWon  of  the  case  upon 
the  ma4ta  wlthtn  the  meanli^  of  the  act 
ibore  quoted.  Bee  Jerome  t.  W^ne  Circuit 
Judge,  U7  Mich.  18^  7B  N.  W.  US. 

Respnkdenf  s  eounsel  contend,  howerer, 
that  the  matter  has  beoi  finally  adjudicated 
by  tids  court  In  its  preTloos  decisions,  and 
that  we  ought  not,  therefore,  to  entotaln 
this  aroUcathm.  This  contentioa  wonid  he 
founded  except  tot  the  statute  aboTe  re- 
Cared  to.  It  ttiat  statute  is  operatiTe  as 
being  within  the  coutttntlonal  powers  of 
the  L^lslatare,  flw  jurisdiction  <tf  this  court 
to  entertain  the  aK^lhiation  in  question  is 
undoubted.  Counsel  for  petttloner  argue  for 
the  conatitnllonallty  of  the  statute;  that 
there  la  no  constltntional  prorWon  in  Michi- 
gan prohibiting  retitM|>ectlTe  laws,  and  they 
are  tboefore  valid  when  no  other  objection 
than  their  retrovectlTe  character  exists; 
that  a  party  has  no  vested  right  In  a  de- 
fense not  affecting  his  substantial  equities; 
that  courts  do  not  r^ard  rights  as  vested 
contrary  to  the  Justice  and  equity  of  the 
case;  that  the  act  in  question  does  not  af- 
fect vested  rights,  but  merely  a  partlcolar 
remedy;  and  dte  In  siqiport  of  th^  position 
the  following  anfhoritleB:  Gboley,  Const 
Urn.  (7th  Bd.)  629;  Danfortb  v.  Groton 
Water  Co..  178  Mass.  472,  B9  N.  a  1068,  86 
Am.  St  Bep.  4lSli',  State  v.  National  DocIes 
&  M.  J.  Junction  Ctmneetlng  By.  Co^  64  N. 
J.  law,  186, 187.  28  AtL  886;  Gibson  v.  Hlb- 
bard.  IS  Mich.  215;  Beebe  v.  Birkett.  108 
Mich.  284, 65  N.  W.  870;  Hatiser  v.  Burbanh. 
117  Mich.  468.  76  N.  W.  100;  Judd  v.  Judd, 
125  Mich.  228;  84  N.  W.  184;  Henderson. 
Mc.  By.  Co.  V.  Dlckeraon,  17  B.  Mod.  178, 
66  Am.  Dea  14& 


In  Oooiey  on  Conatltntlona]  imitations,  at 
page  B28,  of  the  seventh  edltlmi.  the  learned 
author  says:  "Regarding  the  circumstances 
under  which  a  man  may  be  said  to  have  a 
vested  right  to  a  defense  against  a  demand 
made  by  another.  It  Is  somewhat  difficult 
to  lay  down  a  comprehensive  rule  which  the 
authoritleB  wUl  Justify.  It  Is  certahi  that 
he  who  has  satisfied  a  demand  cannot  have 
It  revived  against  him,  and  he  who  has  be- 
come released  from  a  demand  by  the  opera- 
tion of  the  statute  of  llmitatlona  la  equally 
protected.  In  both  cases  the  demand  Is 
gon^  and  to  restore  It  would  be  to  create  a 
new  contract  for  the  parties;  a  thbig  quite 
beyond  the  powu-  of  legislathm.  So  he  wlio 
was  never  bound,  ritber  legally  or  equitably, 
cannot  have  a  demand  created  against  him 
by  mere  l^islatlve  enactmrait  But  there 
are  many  cases  In  which  by  existing  laws 
defenses  based  upon  mere  informalities  are 
allowed  In  suite  upon  contracte  or  in  respect 
to  legal  proceedings.  In  some  of  which  a  re- 
gard to  substantial  Justice  would  warrant 
the  Legislature  In  interfering  to  take  away 
the  d^ense,  If  It  possesses  the  power  to 
do  so."  And  on  page  629  he  proceeds:  "In 
regard  to  these  cases  we  think  tevesUgatlon 
of  the  authorities  vrill  show  that  a  party 
has  no  vested  right  in  a  defense  baaed  upon 
an  informally  not  affecting  his  substantial 
equities.  •  •  •  There  are  numerous  cas- 
es which  bold  that  retrospective  laws  are 
not  obnoxionB  to  oonstituttonal  objection, 
^ile  in  othm  th^  have  been  held  to  be 
Told.  The  different  decisions  have  been 
based  i^ion  diversities  In  the  facte  which 
make  different  principles  applicable.  There 
Is  no  doubt  of  the  rlg^t  of  the  Legislature 
to  pass  statutes  which  reach  back  to  and 
change  or  modify  the  effect  of  prior  trans- 
actions, provided  restrospective  laws  are  not 
forbidden,  eo  nomine,  by  the  state  Constitu- 
tton,  and  provided  further,  that  no  other  ob- 
jection exlste  to  them  than  their  retrospec- 
tive character.  Neverthelen.  legislation  of 
tills  character  is  exceedingly  liable  to  abuse; 
and  it  is  a  sound  rule  of  construction  that  a 
statute  should  have  a  prospective  operation 
only,  unless  ite  terms  show  cleariy  a  legis- 
lative intention  that  it  should  operate  retro- 
spectively." 

In  the  case  ot  Danfortb  v.  Groton  Water 
Co.,  178  Bfass.  472,  69  N.  BL  1083,  86  Am.  St 
Rep.  4%,  petitions  had  been  presented  to 
the  superior  court  for  a  Jury  to  assess  dam- 
ages for  the  taking  of  water  rights.  The 
respondent  filed  motions  to  dismiss  on  the 
ground  that  the  petltlwers  had  not  applied 
first  to  the  county  commlsrioners,  as  required 
by  the  statuta  The  superior  court  dismissed 
the  petitions.  To  this  ruling  the  petitioners 
excepted,  and  at  the  request  of  the  parties 
the  Judge  reported  the  case  to  the  Supreme 
Court  for  Ita  determination.  On  May  17. 
1000.  the  Supreme  Court  sustained  the  rul- 
ing of  the  superior  court,  and  directed  that 
the  petitions  be  dismissed  on  the  gnmnd  that 
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the  petitloDers  should  first  have  made  appli- 
cation to  the  county  commissioners.  Be- 
tween the  time  of  the  anbmission  of  the 
cases  and  the  handing  down  of  the'  decision 
the  LegiBlatm^,  on  May  ^  1900,  passed  a 
statute  providing  that  no  petition  now  or 
hereafter  pending  In  a  superior  court  for 
the  asseaament  by  a  Jury  of  damages  sos- 
talned  by  any  pvson  In  such  cases  sbonld 
be  dismissed  for  want  of  Jurisdiction  solely 
on  the  ground  that  no  prerloos  application 
for  the  assessmffiit  of  such  damages  had 
been  made  to  a  board  of  comity  commia- 
Bloners.  The  water,  the  taking  of  which 
was  complained  of,  was  actually  withdrawn 
in  November,  18&7,  and  by  the  respondentia 
charter  the  right  of  the  petitioners  to  apply 
for  the  assessment  of  damages  was  limited 
to  one  year  from  the  taking.  Therefore^  as 
the  law  stood  prior  to  the  statute  of  May  4, 
1900,  the  petitioners  had  lost  their  chance 
of  recovery  from  respondent,  because  It  waa 
then  too  late  to  file  new  applications,  and, 
as  the  court  bad  decided,  petitions  on  file 
could  not  be  entertained.  The  court  say, 
among  other  things:  "The  statute  provides 
that  no  soch  petition  as  the  present  'now  or 
hereafter  pending  in  the  superior  court 
*  *  *  shall  be  dismissed  fw  want  of  Ju- 
risdiction in  said  court  solely  on  the  groufid 
that  no  previous  application  tor  the  assess- 
ment of  such  damages  bad  been  made  to  a 
board  of  county  commisslonav.*  Hiese 
words  seem  to  us  plainly  to  apply  to  the 
present  petitions.  It  la  true  that  the  peti- 
tions bad  been  ordered  to  be  dismissed,  but 
the  orders  were  made  subject  to  a  report  to 
this  court,  as  we  have  said,  and  the  cases 
were  still  pending;  in  the  superior  court" 
And  finally  the  court  say:  "The  constitu- 
tional difficulties  in  the  way  of  the  present 
statute  are  as  small  aa  they  well  can  be. 
Its  effect  in  saving  the  petitioners  from  be- 
ing barred  by  the  statute  of  limitations  In 
the  resptmdenf  s  charter  Is  only  secondary 
and  accidental.  All  tbat  It  does  directly 
which  Is  open  to  question  is  to  enact  that 
parties  having  a  case  In  court  shall  not  be 
turned  out  for  neglect  of  what  under  the 
circumstances  was  a  naked  and  useless 
form.'*  In  Qlbson  r.  Hlbbard.  18  Mich.  216, 
the  holder  of  a  draft  drawn  by  defendant  on 
a  banking  firm  made  a  gift  of  It  causa  mor- 
tis to  her  mother,  the  validity  of  which  was 
disputed  on  the  ground  that  the  draft  was 
void,  because  at  the  time  it  was  drawn  the 
draft  had  placed  upon  It  (mly  a  two-cent 
revenue  stamp,  while  the  law  then  in  force 
(Act  Cong.  March  3,  180S,  c.  74. 1  6.  12  Stat 
720)  required  one  of  three  cents,  and  another 
provision  made  the  instrument  Invalid  and 
of  no  effect  If  a  sufficient  stamp  was  want- 
ing. On  the  trial  the  draft  was  produced, 
a  proper  stamp  placed  upon  It  and  canceled 
by  defendant's  counsel,  whereupon  the  court 
rendered  Judgment  for  defendant.  A  later 
act  of  Congress  provided  tbat  "no  instru- 
ment; document  or  paper  made,  signed  or  la- 


sued  prior  to  the  passage  of  this  act,  with- 
out bdng  duly  stamped,  or  having  thereon 
an  adhesive  stamp  or  stamps,  to  denote  the 
duty  imposed  thereon,  shall  for  that  cause, 
if  the  stamp  or  stamps  required  shall  be  sub- 
sequently affixed,  be  deemed  Invalid  and  of 
no  effect"  Mr.  Justice  Cooley,  in  delivering 
the  opinion  of  tiie  court  said:  "The  ques- 
tion of  the  validity  of  this  draft  would  arise 
primarily  between  the  drawer  and  the  hold- 
er. The  drawer  might  have  insisted  upon 
Its  Invalidity,  If  he  saw  fit  to  do  so.  But 
I  do  not  understand  that  any  person  has  such 
a  vested  right  to  have  bis  contract  declared 
void  for  want  of  compliance  with  some  stat- 
ntwy  requisite  as  will  preclude  the  Legisla- 
ture from  dispensing  with  the  requisite  and 
affirming  the  contract  which  he  has  attempt- 
ed to  make.  A  right  to  avoid  one's  contract 
because  the  party  himself  has  neglected  to 
perform  the  duty  he  owed  to  the  government 
in  respect  to  It  Is  not  'property,'  and  the  con- 
tractor ia  not  In  a  position  to  complain  when, 
for  the  furtherance  of  Justice,  the  govern- 
ment allows  the  other  party  to  perform  the 
duty,  and  hold  him  to  his  contract  Betro- 
spective  laws  of  a  rimllar  character  are  by 
no  means  uncommon,  and  where  they  only 
give  effect  to  the  totentions  of  the  parties 
they  are  not  often  unjust  See  Satterlee  r. 
Matthewson,  2  Pet  880  [7  U  Ed.  458];  WU- 
klnson  v.  Leland,  2  Pet  627  [7  L.  Ed.  542]. 
And  It  would  be  difficult  to  imagine  a  law  of 
this  kind  less  objectionable  than  this.  The 
purpose  of  the  original  act  was  to  enforce,  by 
a  penalty,  the  payment  of  national  dues.  In 
many  cases  the  law  operated  harshly  upon 
persona  not  yet  accustomed  to  the  new  mode 
of  doing  business.  The  subsequent  act  in* 
stead  of  operating  unjustly  upon  any  one, 
simply  relieved  the  holdw  of  the  paper  from 
the  penal  consequences  on  the  proper  stamp 
being  affixed.  Instead  of  being  an  att«iipt 
to  interfere  vrith  private  rights.  It  was  In 
the  nature  of  a  waiver  by  government  of  a 
penalty  which  had  beoi  affixed  for  reasona 
of  state  policy." 

In  Beebe  r.  Birkett  106  Mich.  234,  65  N. 
W.  970.  it  was  held  tbat  the  act  of  1896 
(Acts  1896,  p.  848,  No.  186),  extending  the 
time  for  settilng  cases  In  chancery,  dealt 
with  procedure  uily,  and  thwefore  applied 
to  both  pending  and  future  cases.  Aa  the 
law  stood  at  the  time  of  the  passage  of  this 
act  the  circuit  court  had  power  to  ext^d 
the  time  within  which  to  settie  a  case  for  a 
period  not  exceeding  three  months  from  the 
date  of  entering  the  decree.  By  the  act  of 
1896  the  court  was  empowered  to  Increase 
the  period  for  settling  a  case  to  four  montba, 
instead  of  three.  This  act  took  effect  on 
August  29,  1805.  at  which  date  tHe  time  for 
appealing  from  the  decree  In  question,  which 
was  filed  Jnly  Slst  had  not  expired,  and  the 
rights  of  the  parties  had  not  become  fixed 
and  determined,  but  the  caae  was  still  pend- 
ing in  court  and  might  stUl  lum  bean  ap- 
pealed imdw  tile  old  law* 
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In  Hanaer  t.  Burbank*  117  HIcIl  468,  76 
N.  W.  109.  After  considerable  work  bad  been 
done  nnder  a  drain  contract,  tile  drcolt  court 
of  Berrien  comitr,  In  chancery,  adjudged  all 
tiie  proceedings  snbeequent  to  the  first  order 
of  determination  to  be  void.  Tbe  commls- 
Bfamer  tben  ^oceeded  anew  to  make  appli- 
cation to  tbe  probate  court  for  tbe  appoint- 
ment of  commlBslonera  to  determine  the  ne- 
eeaalty  of  taking  certain  lands  for  the  pmv 
pose  of  tbe  drain.  This  was  opposed  on  the 
ground  that  the  original  application  was  a 
nullity,  and  failed  to  give  the  commissioner 
Jnriadictlon.  Tbe  probate  Judge  so  held.  A 
new  petition  was  then  filed  under  tbe  stat- 
ute providing  that  *^heneTer  a  drain  has 
been  located,  established  and  tbe  work  of 
constmctlon  completed  or  partially  complet- 
ed and  any  court  has  declared  snch  proceed- 
ing to  be  Illegal  or  void  for  any  canse  other 
than  that  snch  drain  Is  mmecessary  and  not 
condndTe  to  tbe  public  health,  convenience 
or  w^ar^  tbe  commissioner  shall,  without 
imneceasary  delay,  proceed  to  relay  and  com- 
plete Bach  drain  under  the  provisions  of  this 
act,"  etc.  Mr,  Justice  Montgomery,  in  de- 
livering the  opinion  of  the  court,  said:  "ThlB 
provision  would  appear  to  be  broad  enough 
to  warrant  this  proceeding  If  the  statute  is 
valid.  We  see  no  reason  why  this  equitable 
provision  should  not  be  sustained.  It  la  not 
a  proceeding  to  declare  valid  and  effectual 
proceedings  alrea^  bad.  If  It  were,  the 
power  of  the  Legislature  would  be  limited  to 
dispensing  with  nonessentials.  Jurisdiction- 
al essentials  could  not  be  dispensed  with. 
Cooley'a  Cons.  Lim.  (6th  Bd.)  471.  The  rule 
la  that  tbe  Legislature  may  validate  acts 
which  it  might  prevtouRly  have  autborl^^ 
but  can  go  no  further.  As  the  Ijeglslature 
could  not  provide  in  advance  that  the  steps 
to  acquire  jarisdlction  might  be  omitted,  so 
It  cannot,  by  direct  enactment,  after  failure 
to  comply  with  adjudicated  prerequisites, 
declare  the  proceedings  valid  notwithstand- 
ing. But  this  is  not  an  attempt  to  validate 
fheae  proceedings  without  giving  the  par- 
tlee  concerned  an  opportunity  to  be  heard." 

In  the  case  of  Judd  v.  Judd,  125  Mich.  228, 
84  N.  W.  134,  It  was  held  by  this  court  that 
Act.No.  230  of  the  Public  Acts  of  1899,  giving 
the  drcnit  court  tbe  power  to  punish  as  for 
contempt  a  person  refusing  to  comply  with 
an  order  for  the  payment  of  alimony,  relates 
only  to  tbe  remedy,  and  therefore  applies  to 
a  defendant  In  a  divorce  suit  wherein  the 
decree  for  divorce  and  alimony  was  rendered 
prior  to  the  passage  of  the  act  Mr.  Justice 
Moore,  in  delivering  the  opinion  of  the  court, 
said:  "There  can  be  no  doubt  that,  if  the 
terms  of  that  act  apply  to  the  facts  of  this 
case.  It  is  within  the  provisions  of  the  act 
It  Is  claimed  by  the  solicitor  on  tbe  part  of 
the  defendant  that,  as  tbe  decree  was  en- 
tered before  this  act  was  passed  this  case  Is 
not  within  its  provisions.  It  Is  said  that 
tbe  statute  Is  penal  in  its  nature,  and  Is  not 
KtroQwetlTe."  After  qnoting  from  tbe  tvitf 


of  the  solicitor  for  the  defendant,  Mr.  Jus- 
tice Moore  proceeds:  "It  is  true  the  Legis- 
lature caimot  interfere  with  vested  rights; 
bat  is  tbe  act  in  question  an  interference 
with  vested  rights?  It  does  not  change  tbe 
amount  of  the  decree.  It  does  not  Increase 
the  liability  of  defendant  It  simply  pro- 
vides a  remedy  for  tbe  collection  of  a  decree 
which  defendant  Is  legally  and  morally  bound 
to  pay." 

So  in  State  Savings  Bank  of  Detroit  v. 
Biatthews,  123  Mich.  56,  81  N.  W.  918,  it 
was  held  that  Act  No.  200,  Pub.  Acts  ISOO, 
which  amended  the  mortgage  foreclosure  law 
so  as  to  authorise  tbe  circuit  Judge  to  de- 
cree a  sale  of  the  land  after  the  lapse  of  six 
months.  Instead  of  one  year,  as  theretofore 
provided,  from  the  filing  of  the  bill  to  fore- 
close, and  allowed  the  mortgagor  six  months 
In  which  to  redeem,  affected  the  remedy 
only,  and  did  not  amount  to  an  impairment 
of  the  obligation  of  existing  contracts,  and 
that  thwefore,  foreclosure  decrees  entered 
after  the  amendatory  law  became  operative 
should  conform  to  the  provlHlons  of  the 
amendment,  even  though  the  euita  in  which 
they  were  rendered  were  commenced  before 
the  amendment  took  effect 

Tbe  case  of  Jamison  r.  Bamsey,  128  Mich. 
816,  87  N.  W.  260,  was  decided  upon  the 
same  principle. 

In  the  case  of  Henderson  A  Nashville  B. 
B.  Oo.  T.  Dtckerson,  17  B.  Mon.  173,  66  Am. 
Dec.  148,  we  quote  from  the  opinion  of  the 
court,  as  follows:  "The  appellee  obtained  a 
Judgment  against  the  appellants  for  the  In- 
jury he  bad  sustained  by  the  passage  through 
his  land  of  the  railroad  which  they  were 
constructing.  The  appellants,  being  dls- 
satiafled  with  the  Judgment  he  had  recovered 
against  them,  brought  the  case  to  this  court 
to  reverse  it  Their  appeal  was,  however, 
dlsmisaed  upon  tbe  ground  that  It  was  not 
authorized  by  their  charter.  Afterwards,  by 
an  act  of  the  Legislature  passed  at  tbe  aes- 
slon  18S5-66  (L  Sess.  Acts,  p.  67,  c.  366)  the 
act  incoiporatlng  the  Henderson  &  Nashville 
Ballroad  Company  was  amended  as  follows: 
'Where  any  assessment  of  damages  for  the 
right  of  way  has  been  or  shall  hereafter  be 
made,  it  shall  be  lawful  for  either  of  the 
parties,  the  person  whose  land  has  been  con- 
demned, or  the  said  company,  to  prosecute 
an  appeal  to  the  Court  of  Appeals,  at  any 
time  within  three  years  from  the  time  such 
assessment  was  made,  for  the  correction  of 
any  errors  that  may  have  been  made  to  the 
prejudice  of  the  party  appealing.*  Since  the 
passage  of  this  amendatory  act  the  appel- 
lants have  again  brought  tbe  case  to  this 
court;  and  the  counsel  for  the  appellee  con- 
tends that  the  amended  act  ao  far  as  It  Is 
intended  to  operate  retrospectively.  Is  uncon- 
stitutional and  void.  As  a  general  principle, 
retrospective  legislation  Is  undoubtedly  im- 
politic; but  with  the  wisdom  or  policy  of 
that  part  of  the  act  under  consideration 
whidi  operates  retrospectlT^  we  have  no 
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concern.  Tbe  qnestlon  tbat  we  hare  to  de- 
cide is  whether  that  part  of  the  act  Tlolatei 
any  of  the  provislona  of  the  Oonstltution  of 
thla  state  or  of  the  United  States.  Betro- 
apectlve  legislation  Is  not  expressly  prohib- 
ited by  any  of  the  proTlalons  contained  In 
either  of  the  Constitutions.  Where  it  af- 
fects or  Impairs  the  obligatlcm  of  a  contract, 
it  Is  prohibited.  Bnt  it  does  not  bare  that 
effect  in  this  case,  because  there  was  no 
contract  existing  between  the  parties.  It  is 
not  an  »  post  facto  lav,  for  anch  laws  re- 
late ecdnslTely  to  offenses  against  Oie  pub- 
lic, and  not  to  private  wrongs  and  Injuries. 
Calder  t.  Bull.  3  Dall.  386  [1  L.  Ed.  648]. 
No  constitutional  provision  has  been  desig- 
nated as  prohibiting  this  species  of  legisla- 
tion. Bat  it  is  said  that  at  the  time  of  the  pas- 
sage of  the  amendatory  act  the  Judgment  ap- 
pealed from  was,  by  the  laws  then  in  force, 
final  and  conclusive,  and  that,  consequently, 
the  appellee  had  a  vested  right  to  the  amount 
thereof,  of  which  he  has  been  deprived  by 
the  legislation  In  question,  which  must  for 
that  reason  be  deemed  to  be  unconstitutional. 
A  vested  right  may  be  considered  as  the 
power  to  do  certain  actions  or  to  possess 
certain  things  lawfully.  In  Its  latter  aspect 
It  Is  substantially  a  right  of  property,  and  as 
such  Is  protected  by  those  provisions  In  the 
Constitution  which  apply  to  such  rights. 
But  a  right  to  property  is  a  perfect  and  ex- 
clusive right,  and  a  right,  therefore,  to  recov- 
er tbe  amount  of  a  Judgment,  cannot  be 
called  a  perfect  or  a  vested  right  Calder 
V.  Bull  [8  Dall.  386]  394  [1  L.  Ed.  648]. 
The  appellee  has  a  vested  right  In  his  land. 
This  right  be  cannot  be  divested  of  under 
the  Constitution  until  Just  compensation  has 
been  made  him  for  It  The  Judgment  which 
he  obtained  did  not  divest  him  of  bis  right 
to  his  property,  nor  did  it  enlarge  his  rights, 
nor  invest  him  with  any  additional  ones.  He 
could  not  have  a  vested  right  to  the  land 
and  also  to  the  amount  of  the  Judgment  A. 
vested  right  to  the  latter,  in  tbe  proper  sense 
of  the  term,  could  not  accrue  until  tbe  money 
was  collected.  He  has  a  constitutional  right 
to  have  Just  compensation  made  him  before 
be  shall  be  deprived  of  his  property;  bnt  the 
Legislature  has  the  power  to  prescribe  the 
mode  in  which  such  compensation  shall  be 
ascertained  and  determined  In  a  fair  and 
Just  manner.  The  amendatory  act  under 
consideration  did  not  violate  nor  Impair  any 
vested  right,  bnt  only  furnished  to  either 
party  the  same  opportunity  which  other  liti- 
gants Bad  to  correct  any  errors  that  may 
have  been  committed  by  the  court  below. 
We  do  not  therefore,  regard  tbe  act  as  un- 
constitutional." 

If  this  decision  of  the  Kentucky  court  Is 
not  to  be  restricted  to  Judgments  for  dam- 
ages in  proceedings  for  the  condemnation 
of  lands  under  the  power  of  eminent  do- 
main, where  the  owner  of  the  lands  can  only 
be  deprived  of  his  land  by  the  payment  of 
the  Judgment  then  It  would  seem  to  be  an 


antborlty  directly  In  support  of  the  petitlon- 
er's  contention.  None  of  the  othor  cases 
cited  and  above  referred  to  does,  however. 
In  our  opinion,  sustain  petitioner's  conten- 
tion. In  the  case  at  bar  the  appeal  had  been 
dismissed  for  the  reason  that  under  a  manda- 
tory statute  the  right  to  appeal  had  been 
Irrevocably  lost,  as  tbe  law  existed,  when 
this  court  entered  Its  order  dismissing  such 
appeaL  The  case  was  as  much  at  an  end  as 
though  no  appeal  hlad  been  taken  at  all,  and 
the  decree  of  the  circuit  court  in  chancery 
for  Genesee  county  had  become  a  final  de- 
cree, entitling  the  complainant  to  all  the 
rights  thereby  given.  The  appeal  was  not 
pending  at  the  time  tbe  statute  was  passed, 
as  in  Beebe  v.  Birkett  and  Danforth  v.  Gro- 
ton  Water  Co.,  supra,  so  that  the  complain- 
ant had  no  final  decree,  and  therefore  was  in- 
vested with  none  of  its  rights,  but  was  whol- 
ly determined,  and  at  an  end,  so  far  as  tbe 
courts  are  able  in  the  exercise  of  their  order- 
ly Jurisdiction  to  put  an  end  to  litigation. 
The  amendatory  statute  applies  to  all  cases 
In  which  the  petition  shall  be  filed  within 
one  year  after  the  dismissal  of  the  appeal. 
It  Is  manifest  that  in  that  Interval  of  time 
Important  personal  and  property  rights  may 
have  come  into  existence  and  vested  by 
virtue  of  decrees  which  the  efCect  of  the  re- 
instating of  appeals  in  such  cases  may  en- 
tirely change  and  destroy.  We  think  the 
rights  obtained  under  such  decrees  become 
vested  rights  which  neither  the  Legislature 
nor  this  court  can  impair.  In  our  opinion, 
the  great  weight  of  authorl^  supports  our 
ruling  In  this  regard. 

In  Hill  et  al.  v.  Town  of  Sunderland,  3 
Tl  507,  It  was  held  that  a  statute  allowing 
an  appeal  from  decisions  of  road  commis- 
sioners made  before  the  passing  of  the  stat- 
ute was  unconstitutional  as  respects  the  dam- 
ages and  coste  awarded  to  individuals.  Tbe 
court,  in  its  opinion,  uses  the  followli^  lan- 
guage: "Under  this  statute,  which  clearly 
undertakes  to  give  the  right  in  a  case  like 
the  present  the  town  of  Sunderland  took  this 
appeal.  And  If  the  committee  appointed  by 
the  county  court  should  reverse  the  proceed- 
ings of  the  road  conunissloners,  and  if  this 
statute  is  operative  as  applied  to  such  case. 
Instead  of  tbe  appellees  collecting  and  re- 
taining the  costs  awarded  them  by  the  road 
commissioners  the  town  of  Sunderland  must 
recover  their  costs  against  these  appellees. 
Tbe  effect  of  the  statute  would  then  be  to  pro- 
vide a  course  of  proceedings  by  which  a  Judg- 
ment, final  and  conclusive  betwe^  the  par- 
ties long  before  the  statute  bad  existence, 
might  be  reversed,  and  the  opposite  party 
recover  costs.  Tbe  very  supposition  that  a 
statute  could  have  such  a  deleterious  effect 
to  unsettle  controversies  long  settled  accord- 
ing to  existing  laws,  exhibits  the  doctrine  of 
nullification  in  a  form  by  no  means  pleasant 
or  useful.  *  *  *  As  well  might  the  Legis- 
lature have  passed  a  law  at  tbe  same  ses- 
sion grantlnK  new  trials  befor*  new  panels 
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of  Jurors  In  all  actfons  tried  by  Jury  for  the 
year  neit  preceding.  The  judgments  In  all 
those  cases  were  no  more  final  between  the 
parties  than  was  this  judgment  In  favor  of 
the  appellees  and  against  the  town  of  Snn^ 
derland  for  their  costs.  Yon  might  say  the 
same  of  all  judgments  rendered  by  single 
magistrates  in  any  giren  year;  ao  of  all  judg- 
ments rendered  by  any  courts  whatevw;  and 
that  whether  on  trial  or  by  defanit  The 
truth  is,  there  must  be  an  end  of  strife  some- 
vb^e.  And  where  will  it  be  if  not  when  a 
judgment  is  recovered  which  Is  final  by  the 
laws  then  existing?  What,  indeed,  makes  a 
judpooit  final  but  its  being  declared  so  bj 
the  laws  then  ezistlDg?" 

This  question  came  before  the  Court  of 
Appeals  of  New  York  In  the  case  of  Ger- 
manla  SaWnga  Bank,  Kings  County,  v.  Vil- 
lage of  Suspension  Bridge,  54  N.  B.  83.  In 
the  course  of  the  opinion  the  court  say:  "If 
the  act  under  consideration  does  not  operate 
retrospectlTely,  the  appeal  is  not  regularly 
before  us,  and  should  be  dismissed.  If  It 
does  act  retrospectively,  it  may  deprive  the 
defendant  of  a  vested  right  In  property,  and 
to  that  extent  Is  forbidden  by  the  Constitu- 
tfon.  Const,  art  1,  |  6.  The  Legislature  has 
control  of  remedies  so  far  as  they  affect  ex- 
isting actions.  This  control  Includes  the  pow- 
er to  extrad  the  time  to  appeal,  or  to  grant 
a  new  right  of  appeal,  ivovlded  some  time 
yet  remained,  according  to  the  law  In  force 
when  the  Lei^lature  acted,  within  which  an 
appeal  might  have  been  takoL  If,  however, 
according  to  the  law  existing  when  the  stat- 
ute extending  the  time  to  appeal  or  granting 
a  new  right  of  appeal  was  passed,  the  judg- 
ment bad  become  final  and  unalterable,  be- 
cause no  further  right  of  appeal  existed,  then 
tie  judgment  confnred  a  vested  right,  and 
was  property,  of  which  tbe  owner  could  not 
be  deprived  by  an  act  of  the  Legislature,  or 
otherwise  than  through  due  process  of  law. 
An  appeal  brought  pursuant  to  a  statute 
which  authorizes  an  appeal  after  the  time 
provided  by  law  had  expired,  or  authorizes  a 
farther  appeal  after  the  only  appeal  author- 
ized by  law  had  been  brought  and  finally  de- 
cided, although  it  might  result  In  the  revers- 
al of  the  judgment,  and  be  in  form  a  Judi- 
cial proceeding,  would  not  be  what  Is  known 
as  'due  process  of  law,*  which  Is  not  satisfied 
by  a  judgment  based  upon  an  unconstitution- 
al statute.  A  judgment  Is  a  contract  which 
Is  subject  to  Interference  by  the  courts  so 
long  as  the  right  of  appeal  therefrom  exists; 
bat  when  the  time  within  which  an  appeal 
may  be  brought  has  expired  It  ripens  into  an 
onchangealble  contract,  and  becomes  property, 
Thlch  cannot  be  disposed  of  or  affected  only 
by  the  act  of  the  owner,  or  through  the  power 
of  eminent  domain.  It  Is  then  beycmd  the 
readi  of  legislation  affecting  the  remedy,  be- 
«aaae  It  has  become  an  absolute  right,  which 
cannot  be  Impaired  by  statute.  Remedies 
may  be  modified  even  as  to  Impending  ac- 
tloDs,  but  no  action  can  be  regarded  as  pend- 


ing when  it  has  expanded  into  a  judgment, 
and  the  time  to  appeal  has  expired,  or  the 
only  appeal  allowed  by  law  has  been  taken 
and  decided.  It  is  then  no  longer  depend- 
ing, because  there  is  nothing  'further  that 
can  be  done  to  affect  the  rights  of  the  par- 
ties. As  a  claim  against  which  the  statute 
of  limitations  has  fully  run  cannot  be  re- 
vived by  legislation,  so  a  right  to  appeal  from 
a  judgment  which  has  passed  through  all  the 
appellate  courts  that  have  jurisdiction  to 
hear  it  cannot  be  conferred  by  legislation. 
According  to  the  law  In  existence  when  the 
statute  under  consideration  was  passed,  the 
judgment  which  we  are  now  asked  to  review 
had  become  final  in  every  sense,  and  was  the 
property  of  the  defendant,  the  same  as  the 
money  In  its  treasury.  The  following  au- 
thorities sustain  the  principle  upon  which 
these  conclusions  rest:  Burch  v.  Newbury,  10 
N.  Y.  874,  894;  Dunlop  v.  Edwards,  8  N.  Y. 
341;  Benton  v.  Wickwlre,  64  N.  Y.  220;  Peo- 
ple V.  Fowler,  65  N.  Y.  075;  Railroad  Co.  v. 
Van  Horn,  67  N.  Y.  478;  Lubrs  v.  Elmer,  80 
N.  Y.  171;  Wheeler  v.  Jackson,  187  U.  S. 
246,  11  Sup.  Ct.  76,  34  L.  Ed.  659;  Piatt  v. 
Vattler,  1  McLean,  140.  Fed.  Cas.  No.  11,- 
117;  Blgelow  v.  Bemls,  2  Allen,  496;  Ryder 
V.  Wilson's  Bx'rs,  41  N.  J.  Law,  9,  11;  Davis 
T.  Minor,  1  How.  (Miss.)  183,  28  Am.  Dec. 
825;  Town  of  Bradford  v.  Brooks,  2  Alkens, 
284,  16  Am.  Dec  715;  Stlpp  v.  Brown,  2  Ind. 
647;  Cooley,  Const  Llm.  (5th  Ed.)  448,  455." 
To  the  same  effect  are  Johnson  v.  Gehbauer 
(Ind.  Sup.)  64  N.  E.  855;  Gompf  et  al.  v. 
Wolflnger  et  al.  (Ohio)  65  N.  B.  878;  Wleland 
V.  ailUock,  24  Minn.  345,  and  Atkinson  v. 
Dunlap,  50  Me.  111. 

It  follows  that  as  to  appeals  which  had 
been  determined  when  the  act  took  effect 
the  act  Is  unconstitutional,  and  of  not  effect 

The  petition  is  denied,  without  costs. 


rORNIA  T.  FBAZBR,  Circuit  Judge. 
(Supreme  Goort  of  Michigan.   June  28,  1905.) 

1.  Statutes  ~  Titli  —  BiXPUssxon  of  Ob- 

JBCT. 

Anything  included  in  a  statute  which  is 
not  germane  to  the  general  purpose  ns  express- 
ed in  its  title  will  bring  the  statute  witbiu  the 

{irohibition  of  article  4,  3  20,  declaring  that  no 
aw  shall  embrace  more  than  one  object,  which 
sball  be  expressed  in  Its  title. 

2.  Same. 

The  UOe  of  Fob.  Laws  1908,  p.  37,  No.  81, 
which  is  "An  act  to  regulate  the  method  of 
procedure  and  the  practice  of  the  law  in  the 
circuit  court  for  tne  county  of  Wayne,"  ts 
broad  enough  to  cover  the  drawing  of  juries 
upon  the  trial  of  catises  in  said  court,  and  Is 
not,  because  it  provides  for  the  drawing  of  ja- 
ries,  repugnant  to  Const,  art.  4,  S  20,  requir- 
ing  the  object  of  a  law  to  be  expressed  in  its 
title. 

8.  Courts— Terms— Dbawino  of  Jurors. 

Pub.  Acta  1903,  p.  37,  No.  31,  S  3,  regulat- 
ing practice  in  the  circuit  court  or  Wayne 
cooDty,  and  providing  for  the  drawing  of  a 
fresh  panel  of  jurora  once  in  each  calendar 
month,  does  not  thereby  either  abolish  the 
tenoB  of  cour^  or  provide  ftw  twdrc  terms,  or 
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for  one  contlDaous  term,  In  Bach  tnanDer  as  to 
render  tlie  act  repaenant  to  Conet.  art  6,  I  11, 
regairing  the  circnit  court  to  bold  fonr  temu 
annually  in  counties  of  10,000  inhabitants. 

4.  Statute^  —  Qikeru,  REPuu-^iUTXTa- 

KIOHAI.ITT. 

Pub.  ActB  1003,  p.  87.  No.  81,  which  n- 

3 aires  tbe  county  clerk  oi  Warne  county  to 
raw  Jaries  for  the  drcait  court  '^in  the  manner 
authorized  by  law,"  In  place  of  the  iury  com- 
missioners, who  were  required  by  Puh.  Acts 
1893,  p.  337,  No.  204,  to  perform  that  duty  In 
a  speafied  manner,  but  which  in  no  other  way 
changes  the  manner  of  the  drawing  of  Jurors, 
and  does  not  expressly  amend  any  prior  act,  but 
repeals  "all  acts  and  parts  of  acts  inconsistent 
herewith,"  does  not  conflict  with  tbe  conatitu- 
tional  provision  reguirlnK  acts  revised  or 
amended  to  be  re-enacted  and  published  at 
length. 

5.  JUBT— DaAWIRO— iHPaOMB  Officbb. 

Under  Pub.  Acts  1003,  p.  37,  No.  31,  f  8, 
requiring  the  county  clerk  of  Wayne  county  to 
draw  the  Jury  in  that  county,  a  Jury  drawn  by 
a  member  of  the  board  of  Jury  commissioners 
la  not  lawfully  drawn,  but  im  anhject  to  chal- 
lenge, althoam  the  cferk  wm  present  at  the 
time  of  tita  orawlnc, 

MandamuB  by  Siudfl  M.  Fonda  agalwt  Rob- 
ert B.  Fraaer,  Wayne  dicnlt  Judge.  Writ  d»> 
nled. 

Argned  before  McALVAT,  6BANT,  BUOB, 
MONTGOMERY,  and  OSTBANDER,  JJ. 

James  Swan,  for  relator.  Timothy  B.  Tars- 
ney,  for  respondeat 

McAIiYAY,  J.  This  Is  an  application  for 
a  mandamus  against  one  of  the  Wayne  cir- 
cuit Judges,  reqolrlng  him  to  proceed  with 
the  trial  of  a  certain  cause  pending  In  said 
court  before  a  Jury,  wherein  relator  is  plain- 
tiff and  the  dty  of  Detroit  Is  defendant  Aft- 
er the  Jury  In  said  case  was  duly  Impaneled 
and  sworn,  defendant  filed  a  (diallenge  to  the 
array  for  tbe  following  reasons:  "(1)  The  act 
under  which  said  Jurors  have  been  drawn  and 
taken  their  seats  for  the  trial  of  this  cause 
is  Act  No.  81,  p.  87,  of  tbe  Public  Acts  of 
1903,  which  act  iB  void  because  it  violates  art- 
icle 4,  f  20,  of  the  Constitution  of  the  state 
of  Michigan.  (2)  The  twelve  Jurors  who  have 
been  drawn  and  who  have  taken  their  seats 
in  the  Jory  box  for  the  trial  of  this  cause 
were  not  drawn  as  iB  prescribed  by  section  8 
of  Act  31,  p.  87,  of  the  Public  Acts  of  190^" 
The  circuit  Judge  held  the  challenge  well  tak- 
en upon  both  points  raised,  and  declined  to 
proceed  further  with  the  trial  of  the  case. 
All  proceedings  were  held  In  abeyance  pend- 
ing an  application  and  hearing  in  this  court 
to  review  such  action. 

Article  4,  S  20,  of  the  OonstltatioD,  pro- 
vides, "No  law  shall  embrace  more  than  one 
object  which  shall  be  expressed  in  Its  titl& 
•  •  It  Is  well  settled  that  anything  In- 
cluded In  a  statute  which  is  not  germane  to 
the  g«ieral  pnri>08es  as  eipressed  In  its  Utle 
will  bring  such  a  statute  wlChin  tlie  proliIM- 
tlon  of  the  Oon8tltati(m.  The  purposes  of 
this  omstitatUmal  provision  are  familiar  to 
the  prctfnsion,  and  need  not  be  discnssed.  The 
title  of  Act  No.  31.  p.  87,  of  tbe  Public  Acts 
of  1903  la  aa  follows;  "An  act  to  regulate  tiia 


method  of  procedure  and  tiie  ivactlce  of  the 
law  in  the  circuit  court  for  tbe  oountr  of 
Wayne."  It  is  claimed  that  it  Is  not  broad 
enough  to  cover  tito  drawing  of  Juries  upon 
the  trial  ot  eanses  in  said  court;  that  this 
would  not  be  included  within  the  fair  and 
reasonable  meaning  of  the  words  of  tbe  en- 
titling, "to  r^;nlate  tbe  method  of  prooedore 
and  tbe  practice  of  tbe  law."  Tbe  words 
used  are  broad  m>ugh  to  include  every  act 
and  proceeding  usual  and  neeessary  in  the 
procedure  and  practice  of  tiw  law  in  tbe  cir- 
cuit court  for  Wayne  county,  and  this  to  ns 
would  seem  to  have  beui  tbe  dear  intait  of 
the  Legislature.  It  Is  true  that  fbla  act  does 
not  cover  tbe  entire  HMd  of  such  procedure 
and  practice,  and  treats  only  of  the  making 
up  of  tbe  dodtet  of  cases  tot  trial  and  tbe 
drawing  ot  Juries.  The  drawing  of  Juries  is 
a  part  of  the  procedure  and  practice  of  tbe 
law  in  tbe  courts,  and  to  provide  tiow  and 
wbn  Juries  are  to  be  drawn  is  within  tbe 
entitling  of  the  act  in  qtiestion. 

It  Is  urged  by  respondent  that  tbe  act  In 
question  is  in  omfllct  vrith  tbe  Oonstitntlon 
(article  6*  1 11),  In  that  it  abolishes  the  Uxaa 
of  court  of  Wi^e  county,  and  vtttntea  ^- 
tber  to  provide  for  twelve  tenaa  or  for  one 
continuous  term  of  court  eadb  year.  We  do 
not  BO  construe  the  act  The  terms  of  court 
are  not  referred  to  directly  w  by  implication. 
The  drawing  of  a  new  panel  of  Jurors  ea<di 
month  as  provided  this  act  cannot  be  con- 
sldwed  as  abolisbing  or  ctaanging  the  regular 
tonus  of  court  Section  6  <tf  the  act  reads, 
"All  acts  and  parts  of  acts  inconsistent  here- 
with are  hereby  rq^eated."  Before  this  law 
was  enacted  tbe  Jury  commissioners  of 
Wayne  county,  under  the  provisions  of  Act  No. 
204.  p.  887,  of  the  Public  Acto  of  1883,  made 
out  the  Jury  lists  and  drew  the  Juries  for  the 
circuit  courts.  The  law  of  1903  under  discus- 
sion provides  (section  8),  "The  county  cletfe 
shall,  under  tbe  direcUcm  of  tbe  circuit  Judg- 
es of  said  circuit  court,  In  the  manner  au- 
thorised by  law,  mce  la  each  calendar  month, 
draw  a  fresh  panel  of  citizens  qualified  for 
Jury  duty  to  sit  and  act  as  Jurors  in  said 
oourt"  "The  manner  authorised  by  law"  re- 
ten  to  the  law  In  force  in  Wayne  county  an 
provided  by  Act  No.  204,  p.  837.  of  the  Public 
Acts  of  1898.  undw  which  the  Jury  commla- 
sloiurs  performed  the  act  of  drawing  Juries. 
By  the  act  of  1908  the  clerk:  is  designated  aa 
the  officer  to  perform  this  duty.  This  act  In 
no  other  way  changed  the  duties  of  the  Jury 
commissioners.  The  clerk  is  substituted  In 
the  place  of  the  commissioners.  Und^  the 
direction  of  the  circuit  Judges,  he  each  month 
makes  the  drawing.  This  must  be  done  in 
the  presence  of  the  presiding  Judge  and  shw- 
Ut,  and  all  the  provisions  of  tbe  law  as  to  the 
details  of  the  proceeding  must  be  followed 
strictly.  This  act  does  not  assume,  in  terms, 
to  revise,  alter,  w  amend  any  prior  act  or 
section  of  an  act  but  1>7  Tarlous  transfers  ot 
duties,  has  an  amendatory  effect  by  Implica- 
tion, and,  althoagh  it  azpressly  npeals  ail 
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acts  and  parts  of  acts  Inconsistent  tberewlthi 
does  not  conflict  with  any  provision  of  the 
ConstltPtlon.  People  t.  Mahaney,  18  Mich. 
480.  Tim  drcolt  lodge  was  In  error  In  hcdd> 
Inc  the  first  groond  of  challenge  to  the  arrajr 
iood. 

The  second  ground  of  challenge  charges 
ttat  this  Jnry  was  not  drawn  by  the  clerk  as 
ptoTidea  this  act  of  1903,  bat  that  the 
names  were  drawn  from  the  box  by  some 
membw  of  the  board  of  Jury  commlSBloners. 
The  record  shows  this  to  be  troe,  but  It  Is 
claimed  to  be  a  mere  Informality,  and  that,  if 
performed  In  the  presence  of  the  clrak.  It  Is 
a  snbstautla]  compliance  with  the  statute. 
The  statnte  leaves  no  discretion  as  to  the 
officer  who  shall  perform  the  act  of  drawing 
the  ]nry.  The  clerk,  and  no  other  officer, 
orast  draw  the  names  from  the  box.  This 
court.  In  People  T.  Labadle.  66  Mich.  702,  S3 
N.  W.  S06,  where  the  sherur,  and  not  the 
derk,  drew  the  names  from  the  box,  said: 
"The  statutes  which  establish  the  rule  for  the 
drawing  of  jurors  leave  no  discretion  In  the 
offices  designated  to  conduct  such  drawing, 
but  plainly  indicate  how  the  proceedings  shall 
be  conducted.  The  law  has  so  apportioned 
the  dntl«  of  the  sevwal  officers  who  are  to 
serve  in  securing  the  jury  provided  by  the 
Constitution  to  try  the  respondent  that  the 
derk  most  take  the  names  from  the  box,  and 
no  other  officer  or  court  can  lecatly  disregard 
this  plain  provision  of  the  statnte."  And  al- 
so, dtlng  and  approving  Oott  v.  Brlgham,  45 
Mich.  424.  8  N.  W.  41«  quoted:  rThe  law  has 
apportioned  the  duties  with  extreme  care. 
The  list  and  box  are  under  the  sworn  custody 
of  the  clerk.  His  oath  of  office  applies  to  the 
doty  of  drawing,  and  the  oath  of  the  others 
applies  to  the  duties  assigned  to  them;  and, 
if  they  exchange  duties,  their  req;>ectlve 
oaths  do  not  accompany  the  exchange^" 

Upon  this  ground  the  ruling  and  decision  of 
the  drcnit  Judge  In  holding  the  challenge  to 
the  array  good  was  correct  The  writ  of 
mandamus  Is  therefore  denied,  without  costs. 


GUNDBBSON  v.  STBUBBINO. 

ifingnmt  Ooort  of  Wisconsin.  2,  lOOS.) 

L  VAzae  IitFUsomaNT— Bviokitok. 

Evidence  in  an  action  for  false  imprison- 
ment i«U  to  reqoire  anbmlasion  to  the  jury  of 
ttte  qnestlons  whetiier  plaintiff  iras  arrested, 
and,  It  BOk  whetiier  defendant  instigated  the  ar- 

2.  SunD— WHi.T  COBSTITUTES. 

Where  an  officer,  in  the  discharge  of  his 
dn^,  in  good  faith  Invites  one  to  the  police  sta- 
tkm  for  die  punose  of  interrogating  him  and  in- 
vestigating a  charge  against  him,  with  a  view 
of  deciding  on  fatare  action,  and  without  any 
then  Intention  of  putting  him  under  arrest  or 
restraint,  and  the  circumstances  do  not  war- 
rant a  reasonable  apprehension  that  force  will 
be  used  in  the  absence  of  snbmission,  and  the 
i>«>rKnn  voluntarily  accompanies  the  officer  and 
consents  to  be  searched,  there  is  no  arrest  or 
false  imprisonment 

(Ed.  Note. — For  cases  In  point,  see  voL  28, 
Cat.  IHg.  Falsa  Imprisonment,  ||  3.  4,] 


S.  Same— Abbest  without  Wabbaht. 

A  city  charter  (Laws  1801.  p.  346.  e.  SB, 
•ubc  6, 1  4)  making  a  general  nant  to  the  city 
council  of  authority  to  arrest,  fine,  and  impris- 
on for  certain  offenses  anthorlsss  arrest  only 
according  to  existing  law,  so  that  an  ordinance 
attempting  to  authorize  the  arrest  without  war- 
rant of  persons  suspected  of  having  oonunltted 
misdemeanm  is  Invalid. 

Appeal  from  Circuit  Court,  Outagamie 
County ;  John  Ooodland,  Judge. 

Action  by  Adolphns  O.  Gunderson  against 
li.  Strneblng.  Judgment  for  plalntlfC.  De- 
fendant appeals.  Reversed. 

This  Is  an  appeal  from  a  Judgment  against 
defendant  in  an  action  for  false  impriaim- 
ment  The  complaint  charges  that  defendant 
maliciously  caused  the  arrest  and  Imprlson- 
ment  of  the  plalntlfT  without  probable  cause 
and  vrlthout  warrant  or  process,  and  caused 
him  to  be  taken  to  the  police  station  and 
searched  by  a  police  officer  December  8,  1902; 
at  Oshkosb,  Wis.  The  answer  is  a  general 
denial,  and  sets  up,  among  othra*  things,  that 
defendant  was  a  retail  clothing  mochant  at 
Oshkosb,  and  shortly  before  the  alleged  ar- 
rest plaintiff  and  two  other  persons  were  In 
defendant's  store,  making  purchases ;  that  at 
the  time  a  pair  at  gloves  were  Btol«i  frcmi  de- 
fendant's store,  and  plaintiff's  conduct  creat- 
ed a  suspicion  that  he  had  stolen  them ;  that 
defendant  communicated  the  facts  to  a  police 
office,  leaving  the  officer  to  act  upon  hia 
own  judgment  and  reaponslbiilty ;  and  that 
dtfendant  in  no  manner  directed,  partici- 
pated In,  counseled,  aided,  or  abetted  the  al- 
leged arrest  or  false  imprisonment  The  an- 
swer fnrtba  alleges  that,  If  any  arrest  was 
made.  It  was  made  pursuant  to  an  ordinance 
of  the  dty  of  Oshkodi  authorlBlng  policemen 
to  arrest  without  warrant  any  person  reason- 
ably suspected  of  having  committed  a  misde- 
meanor. The  action  was  tried  before  the 
court  and  Jury.  After  the  evidence  was  in, 
the  court  submitted  to  tba  jury  nothing  but 
the  queetltm  of  damages,  and  took  from  them 
and  decided  as  matters  of  law  the  following 
questions:  (1)  That  there  was  an  arrest  and 
false  Imprisonment ;  (2)  that  It  was  unlawful 
and  without  probable  cause  or  JosUflcation ; 
<8)  that  It  was  procured  and  Instigated  by 
the  def aidant;  (4)  that  the  defendant  acted 
wltbont  malice;  (S)  that  the  defendant  was 
liable  for  cnnpensatory  damages  only.  The 
Jury  found  for  the  plalntlfl  In  the  sum  of 
flGO.  Motion  for  new  trial  was  made  and 
denied.  Due  emotions  were  filed.  Judg- 
ment was  ottered  for  plaintiff  for  damages 
and  costs,  i^gr^ting  |19a88.  from  which 
defendant  appealed  to  this  court 

Earl  P.  Finch  (Fred  Begllnger,  of  counsel), 
for  appellant  Jerry  Mulloy  and  F.  O.  Stew- 
art, tm  respondent 

EBRWIN.  J.  {after  stating  the  fhcts).  The 
main  questions  Involved  upon  this  appeal  are 
whether  the  court  erred  in  taking  the  case 
fnan  the  Jury  and  dlrecttng  «  Terdlct  for 
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plaintiff  apon  the  material  facts.  The  evl- 
Sesnae  upon  the  trial  tended  to  abow  that  on 
the  day  In  questloii  the  plaintiff,  hla  broths, 
and  a  companion,  comparatlTe  strangera  In 
the  city  of  Oshkosh,  entered  the  store  of  de- 
foidant,  where  plaintiff  purchased  a  cap  and 
some  mittens.  He  looked  at  gloves  and  mit- 
tens, and  asked  for  a  reduction  in  price, 
whereupon  the  clei^  went  to  the  back  office 
and  consulted  defendant  about  such  rMuc- 
tlon.  Aftw  plaintiff  purchased  the  mittens, 
he  and  his  companions  left  the  store.  Imme- 
diately thereafter  the  clerk  who  waited  upon 
plaintiff  missed  a  pair  of  sloves,  and  another 
clerk  claimed  to  have  seen  plaintiff  take  the 
gloTes  from  the  show  case  and  put  them  in 
hla  podcet  The  conduct  of  plaintiff  and  bis 
companions  while  In  the  stSre  created  sus- 
picion. The  facts  and  circumstances  were 
stated  to  defendant  by  the  clerk  Immediately 
after  plalntlfl  and  his  cconpanions  left  the 
store,  wherenpon  be  followed  plaintiff ;  meet* 
log  Henry  Frohrlb,  a  police  officer,  whom  he 
called  aside,  and  to  whom  he  stated  what  hia 
clerks  had  told  him,  and  pointed  out  the 
plaintiff.  The  officer,  Frohrlb,  testified :  That 
when  he  apinwched  plalnllff  he  said,  "I 
would  like  to  see  you  down  to  the  station  a 
minute."  That  he  did  not  touch  plaintiff  or 
lock  arms  with  him.  Tliat  he  did  not  lay 
bands  upon  him,  and  plaintiff  walked  with 
.  htm  to  the  station.  When  halfway  to  station, 
plaintiff  asked  him  what  he  wanted  of  him, 
and  the  officer  told  him  when  be  got  to  the 
station  he  would  tell  blm.  After  arriving  at 
the  station  the  officer  explained  to  plaintiff 
and  hla  companions,  and  tb^  consented  to 
be  searched.  They  remained  at  the  station  a 
few  minutes.  There  was  no  force  used  u[}on 
the  persons  of  the  plaintiff  or  his  companions. 
Th^e'ls  also  evidence  that  defendant  was  not 
with  the  officer  when  he  went  with  the  boys 
to  the  station ;  that,  after  defendant  was  in- 
formed that  the  gloves  had  been  stoloi,  be 
followed  plaintiff  and  bis  companions  until 
their  got  (^poslte  Ben  Read's  store ;  that  he 
met  the  officer,  Frohrlb,  to<A  him  around  the 
comer,  and  Informed  him  of  what  his  clerks 
liad  told  him  with  reference  to  the  taking  of 
the  gloves;  that  he  did  not  tell  the  officer 
either  to  arrest  plaintiff,  take  hbn  to  the  sta- 
tion, or  search  him ;  that  he  only  talked  with 
the  officer  a  few  seconds.  There  is  evidence 
on  ttie  part  of  the  plaintiff  that  the  officer 
said,  "I  want  you,**  locked  arms  with  him, 
and  walked  to  the  station.  This  Is  denied  by 
the  officer.  Attw  defendant  informed  the 
officer,  he  walked  back  to  his  store,  remained 
Hiere  a  fow  minutes,  and  then  went  to  the 
station  to  aacertaln  the  result  of  the  search 
and  to  get  bis  gloves— expecting  to  find  them 
tb«re  otter  being  taken  from  the  man  he  had 
pointed  oat  to  tbe  officer — but  was  Informed 
by  the  officer  that  be  had  found  nothing.  De- 
fendant saw  plaintiff  after  he  left  the  police 
station,  and  had  some  talk  with  blm,  but 
rould  not  remember  Just  what  was  said. 
Tbera  la  erldence  oa  tbe  part  of  tbe  plaintiff 


and  his  companions  In  conflict  with  the  teetf' 
mony  of  defendant  and  the  officer.  It  also 
appears  that  Torsud,  one  of  plaintlfTs  com- 
panions, has  brought  a  similar  action  against 
defendant 

The  evidence  la  capable  of  the  construc- 
tion that  the  officer  may  have  intended  to 
make  no  arrest,  but  to  talk  the  matter  orer 
with  plaintiff  at  the  station,  and  ascertain, 
if  he  could,  whether  the  report  concerning 
the  larceny  was  Ime.  There  was  sufficient 
evidence  to  supirart  an  inference  that  the  of- 
ficer did  not  Intend  to  arrest,  search,  or  Im- 
prison plaintiff  against  bis  will;  and,  consid- 
ering tbe  testimony  In  its  most  favorable 
light  for  defendant.  It  Is  capable  <^  tbe  con- 
structlon  that  there  was  no  array  of  force 
exhibited  by  tbe  office,  eadh  as  would  war- 
rant, necessarily,  tbe  plaintiff  in  belieTlng 
that,  if  he  did  not  obey  tbe  Invitation  to  go 
to  the  police  station,  he  would  be  arrested 
or  restrained  of  his  liberty.  It  is  perhaps 
true  that,  upon  the  evidence  and  all  tbe  In- 
ferences which  might  property  be  drawn 
from  it,  a  Jury  would  be  Justified  In  finding 
that  an  arrest  bad  been  made;  bnt  It  is  also 
true  that  a  Jury  might  well  have  found  that 
the  facts  and  circumstances  were  not  suffi- 
cient to  warrant  a  reasonable  apprehension 
on  the  part  of  the  plaintiff  that  he  would 
have  been  arrested  or  restrained  of  his  lib- 
erty, had  be  refused  to'accompany  tbe  officer 
to  the  police  statton,  or  consent  to  being 
searched  after  his  arrival  there.  There  Is 
no  evidence  that  tbe  plaintiff  knew  he  was 
suspected  of  the  commission  of  any  offense 
at  the  time  of  the  alleged  arrest,  and  he 
might  well  have  supposed  that  the  officer 
desired  to  consult  blm  on  some  matter  con- 
nected with  bis  duties,  and  which  did  not  in- 
volve any  action  against  him.  Assuming 
that  be  was  innocent,  there  was  nothing 
whatever  in  tbe  situation  sufficient  to  Im- 
press blm  with  a  reasonable  apprehension  of 
being  put  under  arrest  or  restrained  of  his 
liberty.  Tbe  law  is  Jealous  of  tbe  righto  and 
liberties  of  the  citizen,  and  It  Is  of  tbe  high- 
est importence  in  Ito  administration  that  be 
be  guarded  against  any  invasion  of  his  con- 
stitutional rights.  Bat  on  the  other  hand, 
tbe  good  order  of  society,  the  protection  of 
the  citizen,  and  the  aoppreasion  of  crime 
make  It  highly  important  that  pnUlc  officers 
vested  with  police  powers  use  reasonable 
diligence  In  the  performance  of  their  duties 
in  guarding  against  the  commission  of  crime 
and  seeking  out  the  means  of  preventing  it, 
as  well  as  aiding  in  the  purauit  and  apprehen- 
sion of  those  suspected  of  violating  the  law. 
If  the  officer,  in  tbe  discharge  of  his  duty. 
In  good  faith  Invited  plaintiff  to  the  police 
station  for  tbe  purpose  of  Interrogating  him 
and  Investigating  tbe  charge,  with  a  view  of 
deciding  upon  future  action,  and  without  any 
intenti<m  at  that  time  of  patting  plaintiff 
under  arrest  or  restraint,  no  case  was  made 
by  plaintiff;  and  we  think  the  testimcmy  was 
capable  of  that  constractlaii*  and  tbBt  the 
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qaestion  was  one  for  the  Jmy.  In  order  to 
constitute  tinlawfal  Imprisonment  where  no 
force  or  Tiolence  Is  actually  nsed,  the  circum- 
stances attending  the  arrest  must  be  auch 
aa  to  warrant  a  reasonable  apprehension 
that  force  will  be  used  if  there  be  no  snb- 
mlsslon  to  the  restraint  under  it  Great- 
house  T.  Sommerfleld,  25  III.  App.  290.  And 
so  it  would  seem  the  Jury  would  have  been 
warranted  in  finding  that  the  police  officer 
was  in  good  faltb  acting  In  the  dlschet^e 
of  bta  duties,  with  a  view  and  purpose  only 
of  Investigating  the  circumstances  of  the 
case,  and  with  no  intention  whatever  of  ar- 
resting plaintiff,  and  that  he  did  not,  In  fact, 
threaten  any  force  or  compulsion  snfflclent 
to  warrant  plaintiff  In  apprehending  that  he 
was,  or  would  be  put,  under  restraint  From 
tbe  testimony  In  the  case  the  Jury  might  well 
bare  found  that  plaintiff  voluntarily  accom- 
panied the  officer  to  the  station  and  con- 
sented to  be  searched.  Under  such  circum- 
stances, there  would  be  no  arrest  or  false  Im- 
prisonment True,  any  prevention  of  one^s 
movements  from  place  to  place,  or  hla  free 
action  according  to  his  own  pleasure  and 
will,  may  amount  to  imprisonment,  and  this 
may  be  accomplished  by  words  and  an  array 
of  force.  But  when  the  evidence  Is  such  that 
reasonable  men,  unaffected  by  bias  or  preju- 
dice, may  disagree  as  to  the  inferences  or  con- 
clusions to  be  drawn  from  It  the  question 
should  be  submitted  to  the  Jury.  The  facts 
proved,  the  probabilities,  and  all  reasonable 
inferences  In  the  case  at  bar  were  not  so 
strongly  against  the  defendant  as  to  Justify 
the  court  In  directing  a  verdict  It  Is  only 
in  cases  where  the  proof  Is  so  overwhelm- 
ingly one  way  that  no  reasonable  Inference 
can  be  drawn  from  It  to  support  defendant's 
case  that  the  court  Is  Justified  In  directing  a 
Terdlct  for  plaintiff.  Maanum  v.  Madison, 
104  Wis.  SO  N.  W.  501.  "The  rule  is  well 
•ettled  that  If  there  Is  any  credible  evidence 
In  tbe  case  from  which  a  reasonable  Infer- 
ence may  be  drawn  in  support  of  the  claim 
^  of  either  party  to  the  action,  then  tbe  court 
'  cannot  assume  to  decide  the  controversy  as 
a  matter  of  law.  Under  such  circumstances, 
file  questions  of  fact  must  be  submitted  to 
and  determined  by  a  Jury."  Morgan  v.  Ple- 
■hek,  120  Wis.  308.  97  N.  W.  917. 

It  Is  assigned  as  error  that  tbe  court  re- 
fused to  admit  in  evidence  an  ordinance 
of  tbe  dty  of  Oshkosh  authorizing  the  chief 
of  police  and  policemen  to  arrest  all  per- 
sons who  shall  be  found  In  the  act  of  com- 
mitting a  felony  or  misdemeanor,  or  who 
shall  be  reasonably  suspected  of  liavlng  com- 
mitted sucb  act  The  chartw  gives  no  ex- 
press authority  to  authorize  arrest  without 
warrant  It  confers  power  upon  the  common 
coonell  "to  authorize  the  arrest  fine  and  Im- 
prisonment of  vagrants,  or  persons  who,  not 
bavlog  visible  means  to  maintain  themselves, 
are  without  employment  Idly  loitering,  or 
Rimbllng  about  or  staying  In  groceries,  drink- 
ing saloons,  houses  of  Ill-fame,  houses  of 
bsd  rq>attv  gambling  bouses,  railroad  d^ts. 


fire  engine  houses,  or  who  shall  be  found 
trespassing  In  tbe  night  time  upon  the  pri- 
vate premises  of  others;  or  begging  or  pla- 
cing themselves  In  tbe  streets  or  otber  thor- 
oughfares, or  public  places  to  beg  <ff  to  re- 
ceive alms;  also  keepers,  exhibitors  or  visi- 
tors at  any  gaming  tables,  gaming  house, 
house  of  fortune  telling,  or  place  of  cock 
fighting,  and  all  persons  who  go  about  for 
tbe  purpose  of  gaming  or  who  shall  have  in 
their  possession  any  article  or  thing  nsed 
for  obtaining  money  under  false  pretenses 
or  who  shall  disturb  any  place  where  public 
or  private  schools  are  held  either  on  week 
day  or  Sabbath,  or  places  where  religious 
worship  18  held."  Section  4,  subc.  6,  c.  69,  p. 
34S,  Laws  1891.  It  Is  clear  that  the  above 
provision  confers  no  authority  upon  the  com- 
mon council  to  authorize  arrest  without  war- 
rant in  cases  other  than  where  such  arrest 
would  be  lawful  under  existing  laws.  It  is 
tbe  general  rule  of  tbe  common  law  that  no 
arrest  can  be  made  without  a  warrant,  except 
in  certain  cases,  where  tbe  ends  of  Justice 
would  be  defeated  without  it  For  public  rea- 
sons, therefore.  In  some  cases,  the  personal  se- 
curity of  the  citizen  is  subjected  to  the  liabil- 
ity of  being  arrested  without  a  warrant,  but 
the  right  thus  to  arrest  must  be  confined  to 
cases  of  strict  public  necessity.  In  Stlttgen  v. 
Rundle,  99  Wis.  80,  74  N.  W.  537,  this  court 
said:  "An  arrest  vrltbout  warrant  has  never 
been  lawful  except  In  those  cases  where  the 
public  security  requires  It  &nd  this  has  only 
been  recognized  In  felony,  and  in  breaches  of 
the  peace  committed  in  the  presence  of  the 
officer."  The  authoidty  conferred  upon  the 
common  coundl  of  the  city  of  Oshkosh  to 
arrest  flue,  and  imprison  clearly  means  ac- 
cording to  existing  laws,  and  the  common 
council  therefore  could  authorize  its  police 
officers  to  arrest  without  warrant  only  In 
cases  where,  Independent  of  Its  charter,  such 
arrest  might  be  made.  It  Is  elementary  that 
no  such  extraordinary  power  as  the  right  to 
arrest  without  warrant  contrary  to  existing 
laws,  could  be  implied  from  a  general  grant 
to  a  municipal  corporation  to  authorize  ar- 
rest, fine  and  Imprisonment  It  is  therefore 
clear  that  no  authority  was  conferred,  au- 
thorizing arrest  without  warrant  of  persons 
guilty  of  misdemeanors  not  committed  In  the 
presence  of  the  officer.  It  Is  well  settled 
that  a  municipal  ordinance  must  be  reason- 
able and  In  harmony  with  the  principles  of 
the  common  law,  and.  In  so  far  as  the  ordi- 
nance offered  In  evidence  authorized  or  at- 
tempted to  authorize  the  arrest  without  war- 
rant of  persons  suspected  of  having  com- 
mitted misdemeanors.  It  was  Invalid,  and 
therefore  properly  excluded. 

We  hold  that  the  court  erred  In  refusing 
to  submit  to  the  Jury  whether  the  plaintiff 
was  arrested,  and,  if  so,  whether  defendant 
instigated  such  arrest,  and  that  the  court 
was  right  in  excluding  tbe  ordinance. 

The  Judgment  of  the  court  below  is  re- 
versed, and  ttw  canae  rananded  for  a  new 
trial. 
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0A8TBB  SGHEUNBUAN. 
(Hoprenw  Gonrt  of  NAruka.   June  22,  lOOSu) 

JnSTICBB  OF  THI  PUOB— AroSUi— BOMD— EH- 

TBT  OK  RXOOBD. 

In  order  to  confer  Jurlfldictloii  npon  a  dis- 
trict coart  upon  appeal  from  a  Jadgment  of  a 
justice  of  the  peace,  tbe  jtutlce'i  docket  most 
show  affirmatively  not  only  tliat  an  ondertakinc 
such  as  the  law  reqoires  was  executed  within 
the  prescribed  time,  bnt  that  it  was  delivered  to 
the  jostice,  to  be  entered  upon  his  records. 

[Bd.  Note.— For  cases  in  point,  see  voL  81. 
Oent  Dig.  Justices  of  the  Feac^  1 618,] 

(Syllabos  by  the  Coart) 

Oommlaalonera*  Opinion.  Department  Ko. 
1.  Error  to  District  Court,  Franklin  Coun- 
ty; AdAma,  Jtidge. 

Action  by  George  M.  Caster  a^^lnat  John 
F.  Scbeuneman.  Judgment  for  plalntUf  be- 
fore a  justice  was  reversed  on  ap];>eal,  and 
plaintiff  brings  error.  Revened,  and  ap- 
peal from  Justice  dlsmlaaed. 

A.  H.  Bynim  and  Geo.  M.  Oas^,  for 
plaintiff  to  error.  J.  P.  A.  Kack,  H.  Whlt- 
more,  and  H.  W.  Bhort,  for  defendant  In  er- 
ror. 

AMES,  0.  TblB  action  was  begun  In  re- 
plevin In  a  jnsUce'e  court,  where  there  was 
a  trial  which  resulted  on  the  9th  day  of  July, 
1903,  in  a  Judgment  for  the  plaintiff.  An  at- 
tempted appeal  was  docketed  In  the  district 
court,  accompanied  by  a  certifled  transcript 
of  the  Justice's  docket,  containing  the  follow- 
ing recitals: 

**0n  this  ISth  day  of  July,  1908,  at  the 
town  of  Franklin,  Franklin  county,  Nebraska, 
H.  Wbltmore  and  H.  W.  Short,  attorneys  for 
defendant,  presented  to  me  an  appeal  onder- 
taUng.  which  I,  mvpoelng  It  would  be  left 
with  me  and  in  my  costody,  then  and  there 
approved,  and  placed  upon  It  my  tOlitg  maA. 
Said  attorneys  tbm  and  there  took  the  said 
midertaklng,  and  rinsed  upon  my  demand 
to  permit  me  to  take  it  and  place  It  on  my 
doc^  and  keep  It  with  the  other  files  in 
tills  case.  Said  attorneys  demanded  of  me 
a  transcript  of  the  proceedings  had  before 
me  in  this  case,  whl<A  I  have  refused  at 
this  time  becanae  I  do  not  consider  that  the 
defendant  has  furnished  and  filed  with  me 
the  necessary  undertaking  as  required  by 
law.  N.  OUck,  Justice  of  the  Peace. 

"July  29, 1S08.  On  this  day  H.  Whltmore, 
attorney  for  defendant,  came  before  me  and 
made  a  tender  of  92,  and  demanded  a  tran- 
script of  the  proceedings  In  this  case;  said 
Whltmore  agreeing  that  he  would  pay  any 
legal  fee  for  making  a  transcript  to  axoeas 
of  92  now  tendered.  I  refused  to  accept  the 
tender  and  agreement  of  said  Whltmore  and 
to  make  out  the  transcript,  because  I  did  not 
consider  that  the  defendant  bad  furnished 
to  tbe  platotlff  tiie  undertaking  in  the  time 
and  mannn  required  by  law.  N.  Glick,  Jus- 
tice ot  the  Peace. 

"July  81.  1908.  On  this  day,  at  the  town 
of  Franklin,  H.  Whltmore  banded  me  tbe 


following  undertaking,  which  I  disapproved 
of,  but,  at  the  "request  of  said  Whltmore, 
brought  with  me  to  Blverton  to  copy  on  my 
docket  Which  ondertaklng  was  copied  by 
me  and  returned  forthwith  to  said  Whlt- 
more." 

Here  follows  what  purports  to  be  a  copy 
of  an  appeal  nndwtaking  bearing  date  of 
July  9tb,  and  answering  to  the  description 
given  to  tbe  first  of  the  above-oopled  re- 
citals, and  an  additional  todorsunent  aa  fol- 
lows: 

"Handed  me  at  FrankUn  and  disapproved 
July  81,  1008,  cf^led  on  my  docdtet,  and  re- 
turned to  H.  Whltmore,  attorney  for  de- 
fendant" 

The  platotlff  appeared  spedftl^  uid  ob- 
jected to  the  JurlsdldJon  of  the  court*  and 
mored  to  dUunlss  the  appeal  because  of  the 
absence  of  an  sppeal  nndertaklng;  but  the 
objection  and  motion  were  botii  orermled, 
and  tiie  parties  were  wdered  to  plead,  whl<di 
they  did,  and  tbe  cause  proceeded  to  trial 
and  Judgment  to  favor  of  tbe  dsfttidant 
from  which  the  plaintiff  proeecntes  mor  to 
this  court 

There  an  aereml  asslgnmoits  of  errors  al- 
leged to  Jiave  oocuried  at  the  trial,  none  ot 
which  we  shall  consider,  because,  in  our 
o^nton.  It  Is  pnqieily  assigned  that  tiie  oonrt 
erred  to  orerrullng  the  (Section  to  Ito  Jturli- 
dlction  and  tbe  motion  to  dismiss  the  ap- 
peal. The  transcript  recites  that  affldavlto 
were  filed  both  to  sux^ort  of  and  in  oppo- 
sition to  tbem,  but  a  supposed  bill  of  er- 
cepthms  authenticating  the  affidavits  was 
not  made  until  nearly  six  months  aftw  ttie 
date  of  the  adjournment  of  tbe  term  at 
which  the  esse  was  finally  dlqmsed  o^  so 
that  they  are  not  wortity  ot  conalderatton; 
and  If,  to  any  event,  the  Justice's  transcript 
can  be  Impeached  to  the  manner  attempted, 
that  document  must  to  this  tostance  be 
treated  as  Importing  verity. 

Section  1066  of  the  Code  of  CBvll  Pro- 
cedure reqnlree  that  every  Justice  of  the 
peace  -must  keep  a  docket  iip<m  which  cer- 
tato  entries  of  proceedings  before  bim  Bball 
be  made— among  others:  *^rbirteentli.  If  ap- 
peal be  takoi,  the  undertaking  and  the  time 
of  entering  Into  the  same,  and  iiy  which 
party  taken"  and  section  1087,  that  with 
certain  exceptions,  "the  several  particulars 
to  the  last  section  vecifled  shall  be  entered 
under  tbe  title  of  the  actton  to  which  tbey 
relate  and  at  the  time  when  they  occurred," 
and  shall  be  evidence,  wbm  cotifled  by  the 
Justice,  to  prove  the  facts  stated  thweln. 
section  1007  requires  an  undertaking  to  ap- 
peal to  be  entered  toto  wlthto  10  days  from 
the  rendition  of  the  Judgment  appealed 
from.  It  Is  quite  dear,  tber^ore^  that,  In 
order  to  confer  Jurisdiction  upon  the  district 
court  the  Justice's  dodnt  must  show  affirm- 
atively not  <mly  that  an  undertaking  such 
as  the  law  requires  was  executed  within  the 
time  prescribed,  but  that  It  was  dellwed  to 
him  to  be  entered  upon  bis  records.  This 
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trmnacrlpt  not  mly  omlta  thla  mmoMal  tear 
tan,  bat  redtei  mfflrmatlTely  that  the  re- 
quired Bt^  was  Dot  taken.  Whether  the 
zedtftl  la  of  greater  weight  or  algnlflcance 
than  the  omtoalOD  It  la  not  neceasary  now 
to  dedda.  It  la  anffldent  to  say  that  the  ab- 
asDoe  of  a  Jnriadlcttona]  lecorA  cannot  be 
RQi^led  bj^  pnauDpaxai  or  pand.  Neithor 
la  It  neceaoary  to  decide  what  would  ha-ve 
ben  the  detendanf  a  irmedy  or  procedure  If 
be  bad  aeaaonably  twdered  a  propw  nnder- 
taUng*  and  the  Justice  bad  refused  to  ac- 
cept It.  SodL  a  atate  of  afCalia  la  not  aalj 
not  dtacloaed  br  tbib  record,  but;  U  the  ]aa- 
tloePa  redtal  of  what  occnrred  at  a  distance 
of  many  miles  from  bis  office,  and  outside 
the  ^ednct  or  township  tor  which  be  waa 
elected*  la  to  be  conaldered  at  all,  whldk  we 
doubt.  It  tenda  to  iffove  the  exact  omtraiar. 
The  conduct  of  defeodanfs  attorney,  as  re- 
lated by  the  transcript,  had  the  necessary 
effect,  if  It  was  not  expraaaly  designed,  to 
defeat  llie  clearly  expressed  Intent  of  the 
statute,  tIx^  that  within  10  days  after  the 
rendltiai  of  the  judgment  the  undertaking 
In  appeal  shall  be  dellvwed  finally  Into  the 
custody  of  the  justice,  and  entered  upon  Ms 
docket,  so  that  a  copy  tbo-eof  may  be  In- 
cluded In  his  transcript  to  be  transmitted  to 
the  elertc  of  the  district  court  within  20  days 
thereafter 

We  recommend  fliat  tbt  Judgment  of  the 
distnct  court  bo  rerersed,  and  ttie  case  re- 
manded, with  instructions  tu  dlanlas  tiw  ap- 
pml 

lAETON  and  OTiPHAM,  00.-,  concur. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  fWegoine  optailon,  it  la  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  the  ease  remanded,  with  Instractbms  to 
dUmlaB  tb»  appeal. 


UNOOLN  GAB  ft  BLBOTBIO  UGHT  00. 
r.  THOMAS. 

(Supreme  Court  of  Nebraska.   June  22,  1906.) 

TnjtTBT  TO  BHPLoi^NaoLXaaHOi  or  MAsraa 

— Btiokncb. 

Brfdenoe  examined^  and  Md  not  saffldent 
lis  sustain  the  Jndgmsnt. 

(SyDsbos  br  the  Court.) 

Gommlssloiiers'  Opinion.  Department  Na 
1.  bror  to  District  Oonrt,  Lancaster  Oonn- 
ty;  Frost,  Judge. 

Action  by  Walter  B.  Thomas  against  the 
Uncoln  Gas  ft  Electric  Light  Company. 
Judgment  for  plalnttfl.  Defudant  brings  er^ 
iw.  Berersed. 

L  B.  Andrews  and  H.  F.  Boee,  for  plain- 
Off  In  arm.  T.  J.  Doyle,  tar  defendant  In 
error. 

OLDBAlf,  G.  This  Is  an  action  for  dam- 
ages sustained  by  the  plalntlfl  In  the  court 


below  while  In  the  employment  of  the  defieaid- 
ant  aa  a  lineman.  There  waa  a  trial  to  a 
Jury  in  the  district  court,  verdict  for  the 
^alntUf,  Judgmut  on  the  verdict,  and,  tn 
reverse  thia  Judgment;  defendant  brbiga  error 
to  this  court 

At  the  outset  of  the  i^ilnlon  it  wen  well 
to  nj  that  a  careful  examination  of  the  pro- 
ceedlnga  in  the  cmat  below  reveals  no  re- 
versible wror  In  the  conduct  of  the  case, 
elthw  in  the  amission  and  exduslon  of  evi- 
dence, or  in  the  InstrucUons  given.  If  the  evi- 
dence Introduced  by  the  plaintiff,  when  Ub- 
tfally  oonstmed,  and  given  the  boiellt  of 
evoy  reastmable  conclusion  whldi  logically 
flows  from  the  facts  proven,  can  be  said  to 
be  sufficient  to  Aow  any  actionable  negll- 
goice  on  defendants  part,  on  which  the  prox- 
imate cause  of  the  injury  can  be  predicated. 

The  reowd  ahows  that,  at  the  time  of  the 
injury,  plaintiff  was  a  lineman,  ei^aged  In 
putting  a  cross-arm  on  the  top  of  one  of  de- 
fendant's electric  light  poles,  and  In  string- 
ing and  adjusting  wires  on  this  cross-arm. 
For  the  purpose  ot  climbing  and  working  on 
defandantS  poles,  a  lineman  la  provided  with 
a  pair  of  metallic  omrs  or  timbers,  faatened 
to  the  fMt,  and  a  strong  leathern  belt,  which 
ia  budtled  around  his  waist  On  eadi  aide 
of  thla  belt  ie  a  ring.  Into  wbidi  a  second  or 
"aafety"  b^t  Is  fastened  by  means  of  metal- 
lic snapa  when  the  lineman  la  working  on 
the  pole.  This  safety  belt  extends  around 
the  polc^  to  prevmt  the  Unonan  from  falling 
badEward  or  forward  white  at  work.  The 
cross-arms  used  on  the  poles  are  about  32 
inches  img,  and  are  fastened  to  the  pole  by 
an  Iron  bolt  driven  Into  the  pole.  These 
cross-arms  are  further  supported  by  iron 
stays  on  ea<di  end  of  the  arm.  These  sti^ 
or  supports  are  fastoied  to  the  cross-arm 
about  2  Inchea  from  the  aid  bolte  which 
are  driven  tlirongb  the  arm,  and  secured  on 
the  Inside  of  the  arm  by  a  not  or  tap.  The 
other  end  of  the  Iron  stay  is  bolted  by  the 
lineman  Into  the  pol&  The  Inm  stays  are 
gmerally  bolted  <mi  the  aids  of  the  cross- 
arms  in  defendant's  stu^  befwe  they  are  de* 
llvered  to  the  linemen  for  use.  On  the  pole 
where  the  Injury  occurred  there  were  two 
main  cross-arms.  The  npper  <me,  which  ex- 
tended north  and  south,  was  the  one  on  which 
plaintiff  was  stringing  wires  when  the  acci- 
dent happened.  While  plaintiff  was  working 
on  this  cross-arm,  another  lineman  In  defend- 
ant's employ  had  fastened  a  lower  cross-arm 
on  the  pole,  lending  east  and  west,  about  a 
foot  below  the  upper  arm,  and  standing  at 
right  angles  to  It  After  this  second  cross- 
arm  was  fastened  to  the  pole,  plaintiff,  while 
working  on  the  upper  arm,  brought  his  left 
side  in  contact  with  and  against  the  Inside 
of  the  lower  cross-arm.  While  thus  engaged, 
as  his  evidence  tends  to  show,  the  bolt  which 
protruded  through  the  stay  of  the  cross-arm 
came  in  contact  with  the  spring  of  the  snap 
which  fastened  his  safety  l>elt  to  the  ring  In 
bla  body  belt,  and  loosened  It  from  the  body 
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belt,  and  thia  caused  the  plaintiff  to  fall  to 
the  ground  and  sustain  a  serious  and  painful 
injury.  The  evidence  shows  that  It  was 
the  custom  of  the  defraidant  company  to 
fasten  the  stays  on  these  cross-arnu  with 
bolts  4  inches  In  length;  that  the  width 
of  the  cross-arm  Is  about  3^  Inches,  so  that 
when  they  were  bolted  with  4-inch  bolts  the 
thread  end  of  the  bolt.  Instead  of  standing 
flush  with  the  tap  which  secured  it  on  the  in- 
nee  side  of  the  arm,  projects  from  one-quar- 
ter to  one-half  an  inch  beyond  tbe  tap.  The 
evidence  ahowa  that  the  drcumferoice  of  the 
ring  In  which  the  safety  belt  was  snapped 
was  about  one-eighth  of  an  inch  thick.  Now 
the  negligence  declared  on  is  that  defend- 
ant company  had  used  a  bolt  inches  In 
length  to  fasten  stays  on  this  \ovrer  cross- 
arm,  and  that  by  reason  of  this  negligent  act 
tbe  end  of  the  bolt  projected  three-Qnarters  of 
an  inch  beyond  the  tap  on  the  Inside  of  the 
arm,  and  that  this  extra  half-inch  projec- 
tion of  the  bolt  was  the  cause  of  the  injury. 

Now,  conceding  everything  that  the  plain- 
tiff's testimony  tends  to  establish  as  having 
bem  proven,  it  may  be  summarized  as  fol- 
lows: It  Is  shown  that  plaintiff  received  a 
serious  injury  while  in  the  line  of  his  dn^ 
in  the  defendant's  employ;  that  tbe  injury 
was  not  occasioned  by  any  fault  on  plalutUTfl 
part ;  that  the  proximate  cause  of  the  injury 
was  the  unfastening  of  tbe  safety  belt  from 
tbe  ring  in  the  main  belt,  and  that  this  was 
caused  by  the  spring  of  the  snap  coming  in 
contact  with  the  projecting  end  of  tbe  bolt  In 
the  cross-arm ;  and  that  tbls  bolt  projected 
about  half  an  Inch  further  than  bolts  ordi- 
narily used  In  this  work  would  project 
What  further  deduction  can  t>e  made  from 
these  established  facts  which  tends  to  show 
actionable  n^llgence  on  defendant's  part  in 
tbe  use  of  these  bolts? 

It  is  suggested  by  counsel  for  plaintiff  be- 
low that  tbe  record  shows  that  the  jury,  by 
consent  of  couusel,  were  permitted  to  go  and 
view  the  premises,  and  from  this  view  of  the 
premises  th^  may  have  gained  Information 
necessarily  not  imparted  to  this  court  In  tbe 
bill  of  exceptions.  In  support  of  this  conten- 
tion we  are  cited  to  our  former  holdings  In 
R.  Co.  V.  Farwell.  59  Neb.  544,  81  N.  W.  440, 
and  R.  Co.  v.  Walker,  17  Neb.  435,  23  N.  W. 
348.  In  each  of  tbe  cases  cited  the  ques- 
tion involved  was  as  to  the  value  of  lands 
taken  under  condemnation  proceedings  by 
this  railroad.  In  cases  of  this  character  It  is 
manifest  that  a  view  of  the  premises  would 
of  itself  coustltnte  evidence  not  imparted  by 
the  record.  But  In  the  case  at  bar  we  cannot 
see  what  advantage  a  view  of  the  premises 
could  be  in  determining  the  question  as  to 
whether  an  extra  projection  of  half  an  inch 
of  the  bolt  through  the  cross-arm  on  the  pole 
was  the  proximate  cause  of  the  Injury  or 
whether  tbe  use  of  a  4i^Iuch  bolt,  Instead  of 
a  4-inch  one,  was  such  an  act  as  would  sug- 
gest to  a  reasonable  mind  the  probability  of 
such  an  accident  as  befell  the  plaintlfl.  On 


first  principles,  negligence  has  been  defined  as 
"a  want  of  that  care  which  a  man  of  common 
prudence  and  of  common  sense  ordinarily  ex- 
erclsee  In  like  employment"  To  constitute 
it,  there  must  be  a  disregard  of  some  duty  or 
rule  of  conduct  pr^cribed  beforehand,  or 
arising  so  manifestly  from  the  facts  as  to 
leave  no  doubt  of  its  existence.  Wharton  on 
Negligence,  S  S;  Deering  on  Negligence,  S  2. 
It  is  of  the  essence  of  actionable  negligence 
that  tbe  party  charged  should  have  knowl- 
edge that  tbe  act  complained  of  was  such  an 
act  of  omteslott  or  commission  as  might;  with- 
in the  domain  of  probability,  cause  some  such 
an  Injury  as  that  complained  of.  After  much 
besitation,  we  are  forced  to  the  conclusion 
that  there  Is  nothing  in  the  record  from 
which  we  can  reasonably  Impute  knowledge 
to  tbe  defendant  either  of  the  probability  of 
the  peculiar  and  extraordinary  acddeut  that 
happened  to  plaintiff,  or  that  the  ordinary 
hazard  of  a  lineman  at  worfe  on  its  poles 
would  be  In  any  manner  enhanced  by  tbe  use 
of  these  bolts  In  Its  cross-arms. 

We  therefore  conclude  that  the  evidence  la 
not  Buffldoit  to  sustain  the  ju^ment  and 
we  recommend  that  tlie  judgment  of  tbe  dis- 
trict court  be  revened,  and  the  cause  re- 
manded. 

ABfBS  end  liDITON,  00.,  concur. 

PBB  CDBIAM.  For  the  reasms  gtren  ta 
12ie  aboTe  t^lnlim,  tbft  Judgment  of  tin  dis- 
trict court  1>  reversed,  and  ttie  cause  re- 


JAHI7KB  T.  BTATIB. 
(SnpraiM  Court      Nebraska.   June  22,  1906.) 

1.  HOUIOIDB— BVIDIROS  OV  MOTIVI. 

If.  upon  trial  of  a  charge  of  murder,  evi- 
dence is  introduced  by  the  state  tending  to 

Jirove  that  the  life  of  deceased  waa  Insured  in 
avor  of  defendant,  as  showing  a  motive  for  the 
alleeed  crime,  it  ii  error  to  exclude  evidence 
teuoinE  to  ^ow  that  the  policy  of  insurance 
was  of  very  little,  it  any,  value,  and  that  the 
defendant  was  aware  of  that  fiust 

2.  CfiiiaRU.  Law— Btideiiob  or  AoooupLtcs. 

The  evidence  of  an  accmnplice  should  be 
closely  scnitlniEed.  If  it  appears  that  such 
witness  has  willfully  swoni  falsely  In  regard 
to  a  material  matter  upon  the  trial,  his  evidence 
cannot  be  sufficient,  if  nnconobimted,  to  sap- 
port  a  verdict  of  guilty. 

Holcomb,  0.  J.,  dissenting 

(SyUabns     the  Court) 

On  motf  on  fbr  rebearhig.  Reversed. 

For  toimer  opinion,  see  04  N.  W.  158. 

R.  G.  Noleman,  B.  F.  Oilman,  and  Hamer 
ie  Hamer,  for  plaintiff  In  error.  F.  N.  Prout, 
Atty.  Gen.,  and  Norrls  Brown,  Deip.  Atty. 
Gen.,  for  the  Stata 

SEDOWIOE.  J.  At  the  forma*  hearing  It 
was  thought  that  the  evidence  of  the  witness 
Oleson  was  suCBdent  to  require  the  issue  as 
to  the  defradant's  guilt  to  be  submitted  to 
the  consideration  of  the  jury,  and  that,  the 


Digitized  by 


Ndk^  JAHNKB 

iTOf  baTlng  found  ttie  defmdant  guilty,  the 
Todict  was  00  far  sapported  by  the  erldence 
u  to  require  ttils  court  to  afflnn  tbe  Judg- 
meat  It  wu  Mid  that  tiha  record  is  quite 
TOhnnlixnu,  and  that  there  were  nearly  800 
uriSmnaitB  of  error  In  Oils  court  No  ox- 
bamtlTe  analysie  of  tbe  erldence  was  at- 
tempted. Upon  the  motion  for  rehearing,  the 
conrt  baylns  re-examined  the  evidence  with 
great  care,  there  was  doubt  In  the  mJndi  of 
tbe  conrt  as  to  ttie  snffldency  of  the  ertdeoce^ 
and  a  rehearing  was  therefore  ordered  main- 
ly npcm  tJiat  Question.  We  have  since  this 
last  argument  again  carefully  reviewed  the 
record,  and  are  convinced  that  the  evidence  Is 
not  of  audi  a  cbaract«r  as  to  exdude  all  rea- 
Bonable  doubt  of  tiie  defendant's  guilt  The 
whole  case  against  the  defendant  rests  upon 
the  evidence  of  the  witness  Oliver  Oleson. 
It  Is  claimed  that  there  unts  evidence  other 
ttua  that  of  the  witness  Oleaim  which  tend- 
ed to  show  a  motive  on  the  part  of  this  de- 
fendant to  commit  tbe  crime,  but  it  Is  not 
contended  that  any  other  witness  has  testi- 
fied to  any  fact  or  drcnmstance  toadlng  to 
show  Ms  guilt  TbB  specbl  motive  for  the 
crime  is  foond  In  tbe  fact  fiiat  there  were 
two  polldea  of  Insurance  on  tbe  Ufe  of  the 
deceased*  amounting  upon  th^  face  to  $4,- 
OOOl  This  insurance  was  payable  to  the  de- 
f^dant  August  Jabnke,  tatA  there  was  eri- 
deoee  that  the  defendant  had  assisted  in  pro- 
caring  the  Insurance^  and  had  made  some 
payments  to  the  company  tiieieon.  This  In- 
aorance,  however,  was  In  a  local  company 
Qiat  had  been  In  existence  but  a  few  months. 
It  was  a  mutual  benefit  assodation.  Bvf- 
dnce  was  offered  ttiat  there  had  been  but 
one  death  in  ite  membership  since  Its  nx- 
ganlntlon.  that  upon  his  life  thcxe  was  a 
poli<7  of  $2,000,  and  that  there  was  only 
$500  in  tbe  fund  available  fbr  Its  settlement 
It  was  also  offered  to  prove  that  tiiae  was 
at  tbe  time  of  the  death  of  the  Insured  only 
about  800  members  who  could  be  assessed 
ftar  the  payment  of  the  loss,  and  that  but  a 
very  small  amount  could  be  realised  upon  a 
policy  of  HiOOO;  and  that  defendant  was 
aware  of  these  facts.  This  evident  was  ex- 
cluded 1^  the  court,  and  an  exceptlmi  was 
taken  by  tlie  defendant  The  evidence  shows 
that  there  bad  been  a  long-time  friendship 
between  tbe  deceased  and  the  defendant 
Jahnta,  utd  ttiere  la  no  intimation  In  the 
record,  outside  of  the  evidence  of  the  wit- 
ness Oleson,  that  there  had  ever  been  any 
misunderstanding  between  them,  or  any  rea- 
son to  sappoae  that  tiie  defmdant  had  any 
dealgns  upon  tiie  life  of  the  deceased.  This 
evidence  In  regard  to  the  value  of  the  poltey, 
togetho-  with  the  evidence  that  the  defend- 
ant knew  of  the  facts  showing  the  worthless- 
ness  of  the  policy,  ought  to  bave  been  ad- 
mitted; and.  If  we  consider  It  as  In  evidence, 
the  proof  of  the  motive,  under  the  cirenm- 
Btancee,  for  the  murder  of  a  lifelong  friend. 
Is  not  vwy  conclusive^  and  in  Itself  famishes, 
of  oomsflb  no  evldooce  of  tbe  defendant's 
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guilt  It  becomes,  then,  very  Important  to 
carefully  consider  the  evidence  of  the  wit- 
ness Oleson,  upon  whose  sole  testimony  this 
convictton  rests.  He  testified  i^on  the  trial 
that  the  defendant  and  himself  had  planned 
the  death  of  the  deceased  for  the  purpose  of 
obtaining  the  insurance  iQ>on  his  life.  There 
were  four  separate  attempts  on  their  part 
to  carry  out  tids  plan  befcwe  it  finally  suc- 
ceeded. 

The  witness  and  defendant  both  resided  in 
the  town  of  AlIlanceL  The  witness  testified: 
That  he  had  known  B£lchael  Slrck,  the  de- 
ceased, for  10  or  12  years,  and  that  Slrck 
lived  about  14  miles  northwest  of  Alliance, 
in  Box  Butte  county.  Neb.  That  the  witness 
and  the  defendant  were  at  Slrck's  residence 
about  the  4th  of  March,  1902.  The  defend- 
ant. Jabnke,  had.  a  farm  about  two  mllm  fur- 
ther from  town  than  that  of  Hr,  Sln^  The 
witness  and  defendant  started  from  AlUanee 
in  the  morning,  and  reached  Mr.  Slrck's 
place  about  1  o'clock  in  the  aftmoon.  They 
found  Mr.  Slrck  at  home.  Th^  wait  out 
there  "to  toke  a  pump  out  of  Jahnke's  welL" 
They  took  dinner  with  Mr.  Slrck,  and  then 
went  up  to  Jahnktf  s  place  '**to  get  out  the 
pump  and  pipe  out  of  Jahnke's  wdl,  and 
move  it  down  to  Mike  Slrck's."  After  they 
bad  taken  out  the  pump  and  pipe,  the  wit- 
ness says:  "Well,  there  was  a  piece  of  pipe 
down  in  the  well,  and  JnhtikB,  be  said,  'We 
will  let  Hike  down  there,  and  let  Um  get 
that  piece  of  pipe,  and  give  It  to  htm.* "  The 
questions  then  asked  and  the  answers  given 
by  Uie  witness  were  as  foUom:  *^  Well, 
did  you  let  Mike  CUrek  down  in  the  well?  A. 
We  had  a  pulley,  and  we  put  the  pulley  up 
In  the  tower,  and  put  a  clevis  up  there,  and 
let  the  TOffe  on,  and  we  put  a  board  on 
end  ct  the  rope,  and  sterted  in,  and  let  Bflke 
Sl^  down  as  far  as  the  rope  went  and 
when  he  got  down  to  the  end  of  the  rope,  as 
tax  as  It  would  go,  he  said  he  was  quite  a 
ways  from  the  water;  and  so  we  pulled  him 
up  again.  Then,  we  took  a  chain  and  put 
across  from  one  post  to  the  other,  and  put 
tbe  puU^  no  the  chain,  and  then  fixed  the 
rope  again,  and  let  him  down  with  another 
small  rope  and  hook,  so  he  could  fish  around 
for  tbe  piece  of  pipe.  Q.  Well,  after  Mike 
got  to  the  bottom  of  the  well,  what  did  you 
dol  A.  Well,  when  he  was  down  there, 
Jabnke  said,  'Now  let's  Mteb  a  team  to  tiie 
rope.  •  «  •*  Q.  Well,  what  did  Jahnke 
say  when  Mike  was  In  the  bottom  of  the 
well?  A.  He  said,  'We  will  hitch  a  team 
onto  the  rope  and  pull  Mike  out  and,  when 
he  geta  pretty  near  to  the  top,  we  vrlll  cut 
the  rope  and  let  him  down  in  the  well.'  Q. 
Did  you  bitch  a  team  to  tbe  rope?  A.  Mr. 
Jabnke  got  his  team  and  took  them  around 
there,  and  we  pulled  the  rope  up  so  tat,  so 
that  we  could  get  the  clevis  on  <we  had  a 
clevis  that  was  a  square  shape,  like);  and 
then  he  said,  *Tou  can  drive  the  team,  and, 
when  we  get  so  far  we  will  cut  tbe  rope,  and 
make  It  appear  that  the  clevis  cut  the  ropes.* 
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And  I  said;  ffo;  yon  take  the  team.  Thej 
are  uae  to  yon.*  Q.  Wbat  did  yon  do  for- 
tber?  A.  Mr.  Jabnke  told  me—  He  said; 
Tea;  I  wlU  drlTo  out  •  •  •  I  wUl  difre  ont, 
and,  when  be  gets  pretty  near  to  the  top  of 
the  wdl,  yon  make  a  motion,  and  I  will  ent 
the  n^*  And  he  had  his  knifft  In  his  hand 
when  he  started.  Q.  Did  yon  draw  Hicihad 
Slrck  to  the  top  of  the  weUT  Q.  Tell  the 
Jnry  what  yon  dU  with  Michael  SlrckT  A. 
Mr.  Jahttke  started  with  the  team,  and  his 
knife  In  his  hand,  and,  when  Hike  got  pret- 
ty near  to  the  ti9  frf  the  well,  I  raised  my 
hand,  and  Jahnke  made  one  cat  at  the  ropm, 
bnt  I  didn't  see  how  many  times  he  ent,  bnt 
he  said  he  ent  two  or  three  times  before  tba 
tope  separated  bad  one  ply  on  one  Mde 
nt  the  derla,  and  two  on  the  other),  and 
Mike  Slrck  wukt  down  to  the  bottom  of  tbe 
weU.  And  the  water  rebounded  again,  and 
he  remained  on  the  cnrblng.  There  was  a 
curbing  sticking  out  ationt  a  foot  and  a  half 
from  the  well.  Q.  Where  did  the  defendant 
cut  the  rope?  A.  He  cot  It  close  to  the 
clevis.  Q.  How  dose  to  the  singletree  tlut 
tbe  horse  was  hitched  to?  A.  Right  dose 
up  to  the  derls  that  was  ui  the  wblpptetrea. 
Q.  Now,  had  yon  had  any  talk  with  Angnst 
Jahnke,  prior  to  going  ont  to  Mike  Sink's, 
rdattTe  to  letting  him  drop  In  the  wdl?  A. 
Yes,  sir.  Q.  What  was  that  talk?  A.  He 
said  he  had  a  great  scheme  on  band.  Q. 
Tell,  if  yon  can,  what  he  said  the  sch«ne 
was?  A.  He  said  he  bad  the  life  of  Mike 
Slrck  Insured,  and  a  win  made  qnt  In  hia 
favor.  Q.  Wbat  did  he  say,  if  anything,  that 
he  Intended  or  proposed  to  do  with  Mike 
SlrckT  A.  He  proposed  to  me^  If  I  would 
assist  bim  In  killing  Mike  Slrck,  he  would 
glTe  me  half  of  the  Insurance  policy,  except 
to  pay  the  doctor's  bill  and  tbe  ftmeral  ex* 
penses." 

Tills  welt,  according  to  tbe  witnesi^  testi- 
mony, was  110  or  IIB  feet  In  depth.  He 
says  he  thinks  that  arek  fell  about  100  feet 
(Meson  called  to  Slrck  Immediately  tarn  the 
top  of  tbe  wen,  and  asked  bim  If  be  was 
hurt;  to  which  Slrck  answered  that  he  was 
not.  He  was  th«t  assisted  from  the  well, 
and  they  all  went  to  Slrck's  bouse  together. 
They  remained  there  oremight.  ^le  deeeas. 
ed  seems  to  have  suffered  no  tnconveidence 
from  tbe  fall.  On  the  next  day  the  defend- 
ant and  Oleson  planned  tbe  second  attempt 
on  tbe  life  of  Mr.  Slrck.  Oleson's  account  of 
this  attempt  upon  bis  direct  examination  is 
as  follows:  "Q.  Wbat  did  Jabnke  say  to  yon 
about  killing  Slrck  that  nightT  A.  He  said 
we  bad  got  to  get  rid  of  him  some  way, 
and  *MIke  Slrck  has  an  old  revolTer  here, 
and  there  is  something  wrong  with  It,  and 
yon  are  pretty  bandy  fixing  a  revolTer.  I 
win  get  Mike  to  let  you  fix  the  revolrer. 
Then  I  will  have  Mike  get  some  cartridges, 
and  yon  take  the  gun  and  make  an  acd- 
deutal  shot  and  kill  Mike  Slrck.'  •  •  • 
A.  I  put  tbe  cartridges  In  tbe  gun  as  soon 
as  Jabnke  requested  m^  and  Mike  was  sta^ 


gedng  to  .one  side  of  ipe,  and  I  held  tiie 
gnn  In  my  left  hand  in  this  poeltlon.  and 
■lipped  the  thumb  over  the  hammer  and 
pulled  the  hammer  back,  and  let  tbe  thumb 
Blip  off,  and  the  gun  went  off."  He  testl- 
fled  that  Slrck  was  not  over  two  feet  from 
him  when  he  fired  the  rerolver.  Slrck  Im* 
mediately  said  he  was  not  hit,  bnt  they  both 
thonsht  that  he  waa,  and,  after  rmnalning  an- 
othw  night  at  Slrdc's  place,  on  tb^  way 
home  they  discussed  the  mattn-  between 
themselTes,  and  conduded  tiiat  Slrck  mnsc 
have  been  slM>t  in  the  stomadi,  and  would 
dl&  Mr.  Jiahnke  then  said  **he  thonght  hft 
had  better  go  out  and  see  whether  Mike  waa. 
dead  or  not,  and  I  thoni^t  It  would  be  a 
good  Idea.'*  Three  days  later  Mr.  Jabnke. 
according  to  this  witness*  testimony,  went 
ont  to  Slrck's  place  to  see  If  he  was  yet 
allve^  and,  having  stayed  ovonlght,  upon 
his  return  Informed  the  witness  that  'Vlke 
was  not  hurt  a  partide."  Tbe  witness  then 
procured  some  cwroslTe  subUmate,  and  this 
Is  the  way  he  tells  what  they  did.  "Q. 
State  what  August  F.  Jahnke  stated  to  you 
In  that  conversation  at  that  time?  A.  Why, 
be  said  he  dldnt  tiUnk  a  bullet  would  kill 
Mike  Slre^  and  he  thought  pcdson  would  be 
the  best  thing.  He  thought  we  had  better 
get  some  poison— strychnine  at  arsenic— but. 
If  we  got  that,  why,  he  wonld  suspldon  ns. 
Q.  Well,  did  yon  get  any  poison?  A.  Yes, 
sir;  I  told  him  that  corrosive  snbUmate  was 
about  as  strong  a  poison  aa  there  was.  Q. 
Did  yon  get  tbe  cwrodve  sublimate?  A. 
Tea,  sir;  he  told  me  to  get  the  corrosive  But>- 
Umate,  and  I  got  it  Q.  Now,  after  yon  got 
this  corrosive  subUmate,  wbat  did  yon  do? 
A.  Why,  two  or  three  days  afterwards  we 
started  out  to  Mike  Slrck's  ^:ain.  and  we 
was  going  to  bring  the  horses  belonging  to 
Jahnke.  Q.  Well,  did  Jahnke  •  *  •  Who 
was  It  suggested,  If  any  one  did,  the  man- 
ner of  using  this  corrosive  sublimate  to 
poison  Mike?  A.  August  Jahnke.  •  •  • 
A.  When  we  got  there  we  unhitched  the 
horses,  and  went  to  work  and  got  dinner 
ready;  and,  when  we  got  done  eating,  Mike 
stepped  ontdde,  and  Jabnke  said,  *I  will  go 
out,  and,  wbUe  Mllce  and  I  are  hitching  up, 
you  con  put  the  corrosive  sublimate  in  the 
sugar.'  And  tiiey  went  ont,  and  I  put  the 
corrosive  sublimate  In  tbe  sogai^-part  of  It. 
*  *  *  Q.  Go  ahead  now  and  state  what 
happened  at  supper  that  night?  A.  At  sup- 
per that  evening,  after  we  bad  supper  ready, 
Mike  Slrtk  set  down  and  eat  supper,  and 
took  two  spoonfuls  of  that  corrosive  subli- 
mate and  sugar,  and  put  In  bis  coffee.  Q. 
Wlut  effect.  If  any,  did  It  seem  to  have  on 
Mike?  A.  Tbe  first  cupful  didn't  seem  to 
have  any  effect  oa  him.  When  be  got  tiiat 
drank,  I  poured  another  cup,  and  put  iir. 
two  more  spoonfuls  of  corrosire  sublimate 
and  sugar.  Q.  What  ^ect  did  tlut  have  on 
him?  A.  He  drank  a  little  of  It,  and  said  It 
tasted  bad.  *  •  •  Q.  After  Mike  had 
taken  the  second  cnp  ot  eofliBS^  what  tiEect 
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did  It  taaT«  on  blm,  that  Ton.coald  see?  A. 
I  couldn't  see  any  effect  After  Auffost  said, 
'H7  cottw  don't  taste  good,'  and  tbrowed  It 
ont;  Mike  said,  *Hine  don't  taste  good,  ei- 
ther/ and  he  threw  It  ont  •  •  *  Q. 
Wen.  what  did  70n  do  the  next  morning? 
A.  The  next  morning  we  got  breakfast  Q. 
What  did  Mike  Slrck  do,  If  anything?  A. 
WrtL  aftn  we  got  breakfast,  we  sat  down 
and  ^t  oar  breakfast  again.  I  poured  the 
coffee  ont,  and  Mike  took  two  more  spoon- 
fnla  of  ihm  oorroslTe  sublimate  and  angar 
and  put  In  his  coffee.  Q.  What  effect  did 
It  aeem  to  have  on  htm  this  time?  A.  The 
llrat  cap  of  coffee  didn't  seem  to  have  much 
^ect  on  blm.  and  after  he  drank  that  he 
totA  another  cop,  and  pnt  two  more  spoon- 
fuls  of  the  corrosive  snbllmato  and  sugar 
la  It  *  •  •  Q.  State,  If  you  know,  what 
condition  Mike  was  In  when  yon  left?  A. 
After  breakfast  awhUe,  Mike  said  he  thought 
that  coffee  was  too  strong  for  him,  and  so 
be  ttHdc  another  small  coffeepot,  and  pnt 
■ome  water  in  that,  and  boiled  some  coffee 
tint  wasn't  so  strong,  and,  when  he  got  that 
co<^ed  to  Bnlt  himself,  he  poured  a  capful — 
be  had  a  small  dipper — and  he  poured  the 
coffee  in,  and  took  a  teblespoonf ul  of  sugar 
and  COTroslve  snbllmate,  and  put  some  bread 
in  it,  and  eat  that  Q.  What  effect  did  that 
have  on  him?  A.  That  didn't  have  any  ef- 
fect at  all.  It  stayed  right  with  him. 
•  •  •  Q.  What  did  Mike  Slrck  drink  for 
dlmwr  that  day?  A.  Coffee.  Q.  What  did 
be  put  la  the  coffee,  if  anything?  A.  He  pot 
■ome  more  of  that  corm^Te  eubUmate  and 
BDgar  in  his  coffee.  Q.  State  what  was  done, 
if  anything,  with  the  sugar  and  corroslTe 
soblimato  when  you  left  there  that  day? 
A.  It  was  left  there.  I  think  most  of  the 
corTDsiye  sublimate  was  need." 

The  fonrth.  attempt  was  anccessfoL  This 
la  Oleson's  Terskm  of  It^  "Q.  State  whether 
he  said  anything  afterwards  relative  to  the 
killing  of  Mike  Slrck?  A.  A  few  days  aftei^ 
wards  he  said,  *We  wUl  go  out  thwe  again,' 
and  he  aald,  Ton  take  your  revolver  along.' 
I  said  my  revolver  wouldn't  be  any  good.  I 
■aid,  'The  only  thing  that  would  be  any 
good  would  be  a  shotgun,  and  I  don't  know 
whether  that  would  be  any  good  or  not'  Q. 
What  did  Jalmke  say?  A.  He  said.  *I  will 
get  the  shotgun,  and  we  will  pretend  we  are 
going  out  huntini^  and  when  we  get  out  there 
yon  make  an  accidental  shot  and  kill  Mike 
Sln^.' "  They  then  went  out  to  Slrck's  place, 
and  arrived  there  about  2  o'clock  In  the  after- 
aocoL  They  took  dinner  with  him.  The  wit- 
ness was  asked:  "Q.  Steto  why  the  shot 
wam't  made  that  night.  If  yon  know?  A. 
Because  JToe  Wlamlller  came  over."  Wla- 
mlller  was  a  cousin  of  Slrck's.  He  stayed 
there  abont  two  hours  In  the  evening.  After 
he  had  gaotf  the  witness  and  Mr.  Jahnke  re- 
tired. Tbcgr  occupied  the  same  bed.  The  wit- 
ness waa  asked  what  the  conversation  was 
after  they  had  retired,  and  answered:  "A. 
Wen,'  he  said.  *we  cant  do  it  to-night,  but 


In  the  momlog  win  do  Just  as  wdl.'  Q. 
Who  said  that?  A.  August  F.  Jahnke^  Q. 
The  defendant?  A.  Tes,  sir."  Then  «»nes 
the  wltnesa'  stetemuit  of  the  killing:  "A. 
We  weut  on  and  got  breakfast,  and,  when 
we  had  breakfast  ready,  we  waited  awhile. 
Mike  Slrck  didn't  appear.  He  had  gone  out 
after  cattle.  So  we  sat  down  and  eat  our 
breakfast,  and  we  sat  there  probably  five 
minutes  before  he  arrived.  While  we  were 
eating  our  breakfast  August  Jahnke  said, 
'While  Mike  Slrck  Is  eating  bis  breakfast, 
you  can  take  the  shotgun  and  accidentelly 
ahoot  hluL*  *  *  *  Q.  State  what  If  any- 
thing, yon  did?  A.  Well,  after  Michael 
Slrck  got  hlB  breakfast,  or  come  back  and 
set  down  to  eat  his  breakfast  Jahuke  was 
sitting  on  the  east  side  of  the  table,  and 
Mike  on  the  west,  and  the  boy  was  sitting 
in  the  room.  And  I  went  ont  In  the  bedroom 
and  got  the  gun,  and  onne  ont  through  the 
door,  and,  as  I  did  so,  I  pulled  the  trigger 
of  the  gun  and  shot  Mike  Slrck.  Q.  Where 
did  yon  shoot  him?  A.  I  didn't  know  Just  ex- 
actly where  it  hit  him  at  that  time.  Q.  Did 
you  find  out  afterwards?  A.  Yes,  sir;  he 
was  shot  in  the  back." 

The  fall  In  the  well  was  something  over 
100  feet  but  the  consequences  to  Mr.  Slrck 
were  not  serious.  He  went  to  his  home  that 
night  as  usual,  a  distance  of  about  two  miles, 
and  next  day  was  bad^  at  the  well,  assisting 
in  r^oving  the  pump  and  other  materials. 
The  attempt  to  kill  him  with  a  revolver 
wu  equally  futile,  although  the  weapon  was 
supposed  to  have  been  discharged  point-blank 
sgainst  bis  body  at  a  distance  of  less  than 
two  feet,  and  although  both  parties  present 
felt  confloent  that  the  bullet  must  have  en- 
tered Mr.  Slrd^B  body— eo  confident  that, 
notwithstanding  Mr.  Slrck  waa  around  the 
next  morning  as  usaal,  protesting  that  he  had 
not  been  hurt,  they  still  went  home  with  the 
bdlef  that  he  must  die  from  the  effects  of  the 
shot  end  several  days  afterwards  took  a  mpe- 
dal  lonmey  to  his  place  to  asc^teln  his 
condition,  and  yet  Mr.  Sln^  was  not  bit 
Expert  witoeeses  testlfled  that  a  teblespoon- 
ful  of  corrosive  snbllmate  would  contain  from 
400  to  480  grains,  and  that  ordinarily  8  to 
6  grains  would  cause  death.  It  Is,  as  Its 
name  indicates,  a  corrosive,  burning  poison. 
If  it  touches  human  flesh,  it  will  cauterize  It 
Oleeon  testiflea  that  he  put  a  tablespoouful  of 
this  poison  into  Mr.  Slrdc's  sugar,  and  tiiat 
he  believes  the  whole  of  it  was  used ;  that  Is, 
during  about  24  hours  Mr.  Slrck  must  hare 
taken  from  time  to  time,  in  quantities  some- 
times largw  and  sometimes  smaller,  oiongh 
of  this  poison  to  have  killed  at  least  100  men, 
and  suffered  no  Injmr  from  It  ocept  a  sll^t 
vomiting,  which  was  very  temporary  in  Ite 
nature.  All  of  these  three  attempta  upon  his 
life  together  did  not  seem  to  have  made  any 
ImpreBsIon  upon  him.  No  one  was  found 
who  bad  ever  heard  him  discuss  it  and,  al- 
though these  two  men  who  bad  planned  these 
attaovts  at  murder  aftmrardi  qpent  an  even- 
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tng  In  conversation  with  Mr.  Sirck  and  his 
cousin  Mr.  Wismiller,  none  of  these  unusual 
circumstances  were  mentioned  In  that  conveiv 
Ration.  Mr.  WlsmlUer  was  put  upon  the 
stand  on  behalf  of  the  state,  and  an  attempt 
was  made  to  show  that  he  had  used  some  of 
the  sugar  that  had  been  poisoned,  and  that 
it  had  but  slight  effect  upon  him,  but  no  erl- 
dence  was  obtained  of  any  admissions  or 
statements  of  Mr.  Jahnhe  or  Mr.  Oleson  dur- 
ing the  erenlDg'e  conrersatlon  that  the^  had 
with  this  witness  and  Mr.  Slrck.  nor  was  It 
shown  that  the  unusual  drcnmstances  testi- 
fied to  by  Oleson  were  in  any  manner  refer- 
red to  during  that  conversation.  If  the  un- 
supported evidence  of  an  accomplice,  which 
furnishes  so  many  indications  of  inberrait 
weakness  and  incredibility,  Is  the  only  evi- 
dence of  guilt,  it  becomes  interesting  and  im- 
portant to  discover  whetti^  that  evidence 
has  been  in  any  respect  corroborated  or  In 
any  respect  contradicted  by  other  evidence. 
So  far  as  corroborating  testimony  is  concern- 
ed, it  may  be  said  that  it  was  shown  that  Mr. 
Jahnke  borrowed  or  hired  the  shotgun  which 
was  the  instrument  that  caused  the  death  .of 
the  deceased.  But  as  this  was  In  the  hunting 
season,  and  as  the  person  from  whom  the 
gun  was  obtained  was  in  that  bnslness — loan- 
ing out,  as  he  testified,  three  or  four  guns 
each  day — this  drcnmstance  was  as  consist- 
ent with  innocence  as  with  guilt.  Ttiere  were 
some  other  unimportant  circumstances  of  a 
like  nature — nothing  that  can  be  said  to  fur- 
nish any  substantial  corroboration  of  the  evi- 
dence of  Oleson.  So  far  as  contradictions  of 
this  evidence  are  concerned,  It  may  be  noted 
that  the  witness  himself  has  contradicted  it 
as  strongly  as  it  is  possible  for  human  evi- 
dence to  do.  Before  he  testified  In  this  case 
he  was  a  witness  before  the  coroner's  jury, 
and  there,  in  substance,  corroborated  the  tes- 
timony of  the  defendant  end  of  his  son,  Al- 
fred Jabnke.  who  testified  that  the  shooting 
was  accidental ;  that  while  the  deceased  was  | 
sitting  at  the  breakfast  table  thd  witness  1 
Olestm  came  out  of  an  adjoining  room,  with  | 
his  arms  full  of  heavy  fnr  overcoats  and  the  | 
shotgun,  lying  across  them,  and,  as  he  passed  j 
through  the  door.  In  some  way  struck  the  gun 
against  the  door  frame,  which  caused  the  dis- 
charge of  the  gun ;  thus  Infilcting  the  Injury 
upon  the  deceased  from  which  he  died. 
Again,  after  the  trial,  when  Oleson  was  In  the 
penitentiary,  he  Informed  the  oflScers  there 
that  he  had  glvMi  false  testimony  upon  the 
trial,  and  that  he  wanted  to  correct  It.  He 
made  an  affidavit  In  which  he  said:  '^he 
testimony  which  I  gave  at  the  coroner's  In- 
quest upon  the  remains  of  Michael  Sirck  was 
the  truth,  and  was  an  accurate  description  of 
the  manner  the  deceased  met  his  death.  I 
was  coming  out  of  the  house,  having  three 
overcoats  on  one  arm,  and  a  shotgun  in  the 
other  band.  The  gun  struck  on  the  frame  of 
the  door,  and  was  thus  discharged.  I  did  not 
know  at  the  time  the  gun  was  loaded.  My 
reason  tot  gimiiging  my  testlmonj;  at  tlu  trial 


was  that  I  was  told  If  I  did  not  I  would  ei- 
ther be  hanged  or  get  a  life  sentence  in  pris- 
on. I  was  not  placed  in  Jail  while  I  was 
awaiting  trial,  but  took  my  meals  at  a  restau- 
rant, and  slept  In  a  hotel,  In  charge  of  the 
sberlft.  I  did  as  the  county  attorn^  and  sher- 
iff told  me.  I  bad  tTphoid  fever  in  1898,  and 
never  fully  recovered,  and  at  times  I  do  not 
know  what  I  am  saying  or  doing.  Lhave 
pains  In  my  head  nearly  all  of  the  tlSe.  I 
make  this  statement  to  relieve  my  conscience, 
and  to  right  the  great  wrong  I  have  done 
August  F.  Jahnke."  And  the  officers  having 
notified  the  attom^s,  Oleson  again,  In  the 
most  solemn  manner,  under  oatli,  detailed  the 
drcnmstances  of  the  acddent,  as  he  called  it ; 
corrotxHratlng  bis  tormet  evidence  before  tlie 
coroner's  Jury,  and  also  the  evidence  of  Mr. 
Jahnke  upon  the  trial.  In  this  sworn  state- 
ment tie  explained  that  he  had  been  induced 
to  testis  as  be  did  upon  the  trial  by  prom- 
ises and  threats.  He  afterwards  retracted 
this  statement,  and  again  swore  that  the  evi- 
dence he  gave  upon  the  trial  was  the  truth. 

If  the  testimony  of  an  accomplice,  who  can 
so  readily  change  his  evidence  from  time  to 
time,  is  alone  suffldent  to  support  a  convic- 
tion of  so  serious  a  charge,  still  this  record 
contelns  a  conclusive  reason  compelling  us 
to  reject  his  testimony.  The  witness  was  not 
always  exjilldt  and  positive  as  to  his  dates 
and  other  matters  of  that  nature,  but  upon 
the  question  of  the  corrosive  sublimate  he 
was  absolutely  positive.  He  testifies  that  he 
bought  five  cents*  worth  of  corrosive  subli- 
mate for  this  purpose  at  the  drug  store  of 
Mr.  Tlllotson,  in  Alliance;  that  be  bought  It 
on  the  Monday  or  Tuesday  before  Baster. 
and  carried  It  in  his  coat  pocket  from  that 
time  until  he  used  It  Id  Mr.  Slrck's  sugar.  He 
shows  In  his  testimony  clearly  that  he  knew 
when  Easter  was,  and  he  was  clear  and  posi- 
tive in  his  statement  of  the  time  and  place 
when  and  where  he  bought  tills  pdson.  Mr. 
M.  B.  Tlllotson,  the  proprietor  of  this  drug 
store,  was  upon  the  witness  stand,  and  testi- 
fied that  Oleson  had  not  bought  any  corrqsive 
sublimate  at  his  store  at  any  time  daring 
that  year.  He  kept  a  record  of  poisons  sold, 
and  had  always  recorded  each  sale,  and  nev- 
er failed  to  record  the  name  of  the  purchaser, 
except  In  one  instance,  which  was  In  the 
year  before.  The  witness  appears  to  be  dis- 
interested and  reliable,  and  his  cross-exam- 
ination rather  strengthened  than  weakened 
his  testimony.  If  this  witness  Is  to  be  be- 
lieved, the  statements  of  Oleson  In  regard 
to  the  purchase  and  use  of  the  corrosive  sub- 
limate must  be  false;  and.  If  he  Is  false  in 
regard  to  this  attempt  upon  the  life  of  Slrck. 
he  cannot  be  believed  in  bis  testimony  In 
regard  to  other  attempts.  It  is  true  that 
questions  of  fact  are  to  be  determined  by  the 
Jury,  and  ordinarily,  where  there  is  substan- 
tial confilct  In  the  evidence,  the  verdict  of 
the  Jury  must  be  conclusive;  but  it  is  a  rule 
of  law  that  a  witness  who  baa  willfully 
■worn  falsely  In  regard  to  miim  material 
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matter  upon  the  trial  Is  not  to  be  believed 
upon  any  matters  niiless  his  testimony  is 
oarroborateiL  Under  this  rule  of  law,  tbe 
eridence  of  the  witness  Oleoon  cannot  be  be- 
Uered,  and  the  Terdlct  of  tbe  Jnxy  is  there- 
fore nnsopported. 

The  former  Judgment  of  this  court  Is  ra* 
eated,  and  the  Judgment  of  the  district  court 
la  vsrersed,  and  the  cause  remanded. 

HOLCOMB.  a  J.  (dissenting).  With  all 
dne  deference  to  my  associates,  I  find  mj- 
tell  miable  to  agree  to  the  views  hereinbefore 
expressed.  A  reexamination  of  the  record 
strengthens  my  convictions  relative  to  the 
correctness  of  the  condnslons  first  reached, 
and  announced  in  the  opinion  heretofore  fil- 
ed. Jahnke  v.  State  (Neb.)  94  N.  W.  15S. 
It  is  now  held  in  the  majority  opinion  that 
the  evidence  is  Insofflcient  to  support  the 
verdict  of  gnUty.  as  found  and  returned  by 
the  Jury  sitting  in  the  trial  of  the  case  In 
the  court  below.  I  cannot  but  feel  that  the 
conclusion  thus  reached  trenches  on  the  pre- 
rc^tlves  of  that  body  of  men  who  are  the 
tawfolly  coQBtitated  triers  of  fact;  tliat,  in- 
stead of  the  Jury's  finding,  there  Is  substi- 
tuted the  Judgmoit  of  this  court,  regarding 
purely  questions  of  fact,  wiUi  reference  to 
which  there  Is  much  competent  evidence 
both  pro4nd  con.  I  do  not  understand  the 
law  to  be  that  a  Jury  must  disbelieve  all  of 
the  testimony  of  a  witness.  If  uncorrobo- 
rated, even  though  It  may  be  shown  that 
such  witness  tias  willfully  sworn  falsely  up- 
on tlie  trial,  in  a  matter  material  to  the  sub- 
ject of  inquiry.  The  Jury  are  the  Judges  of 
the  credlblllt7  of  the  witnesses,  and  of  tbe 
Wright  to  be  attached  to  tbe  testimony  of 
each  and  all  of  them.  Nor  do  I  think  the 
necessary  inference  from  the  rec<vd  Is  that 
tbe  witness  Oleson,  the  accomplice  of  the  ac- 
cused in  tite  crime.  If  one  was  committed, 
wiUfulIy  or  purposely  swore  falsely  regard- 
Ing  any  matter  material  to  the  issue  raised 
by  the  defendant's  plea  of  not  guilty.  That 
he  may  have  been  mistaken  in  many  of  the 
details  narrated  by  him,  and  failed  to,  with 
predsion  and  accuracy,  state  all  the  facts  as 
they  actnaDy  transpired.  Is  probably  true. 
He  was  laboring  under  great  mental  strain 
and  excitement  naturally  attendant  on  one 
In  bis  sitoatton.  Bat  there  Is  nothing  to  Indi- 
cate to  my  mind  that  he  la  a  willful  perjurer, 
or  that  he  deliberately  and  purposdy  warp- 
ed bis  testimony,  and  spoke  falsdy  In  (nfder 
to  nmvlct  tiie  accused.  He  had  no  object  in 
doing  this,  and.  In  adhering,  under  condl- 
tlrais  of  a  most  extraordinary  character,  to 
what  he  assarts  to  be  tbe  truth,  he  haa 
brought  iQKUi  himself  a  sentmce  of  confine- 
ment of  Img  duatlon  at  bard  labor  In  the 
penltentlaiy  of  tike  state.  While  It  is  assert- 
ed by  counsel  for  tbe  accused  that  Oleson 
is  Insane  or  la  an  imbe<dle,  the  whoie  history 
of  the  case  as  disdosed  by  the  record  war* 
rants  no  sodi  ctmcludon.  He  Is  not  a  strong- 
minded  mai^  but  rather  the  reverse.  His 


will  power  can  be  overcome,  and  It  appears 
that  he  is  easily  infinenced  by  others  in 
whom  he  has  confidence,  or  with  whom  be 
Is  associated.  He  has  not  the  strength  of 
mind  possessed  by  the  average  man  of  qia- 
ture  years.  The  case  Is  a  most  extraordinary 
one  In  the  criminal  blstory  of  the  state. 
That  Michael  Sirck  was  killed  by  a  gun-shot 
wound  while  the  weapon  (a  shotgun)  was 
held  in  the  hands  of  Oleson  is  beyond  all 
peradventure  of  doubt.  If  the  killing  was 
done  purposely,  there  can  be  no  reasonable 
doubt  as  to  the  accused's  guilty  participation 
In  the  crime,  nor  as  to  his  being  the  one  who 
planned  the  homicide,  and  executed  the  plan 
through  the  Instrumentality  of  Oleson.  who, 
it  Is  shown  by  the  evidence,  was  a  pliant 
tool  in  bis  bands,  and  wholly  under  bis  In- 
fluence. It  is  stoutly  asserted  that  the  kill- 
ing was  purely  accidental.  There  is  much  In 
the  evidence  tending  to  prove  that  the  ac- 
cused had  conceived  the  idea  of  encompass- 
ing the  death  of  Sirck  for  the  purpose  of  pe- 
cuniary gain  and  advantage,  and  that,  in 
carrying  into  execution  this  Idea,  his  plans 
were  to  have  It  appear  that,  when  death 
did  result,  it  should  be  tmder  such  circum- 
stances as  that  it  might  be  said  it  was  ac^ 
cidental;.  In  other  words,  that,  while  the 
homicide  was  to  be  caused  by  forces  pur- 
posely set  In  motion,  yet  it  was  to  be  given 
the  appearance  of  having  be^  the  result  of 
an  accident  It  is  not,  therefore,  at  all  un- 
reasonable that  the  theory  of  an  accidental 
kilting  should  have  some  color  of  support  In 
the  evidence  adduced  to  establish  tbe  crime. 
Tbe  witness  Oleson  had  no  personal  Interest 
to  subSOTve.  nor  motive  for  making  an  effort 
to  fasten  guilt  upon  the  accused  contrary  to 
the  truth,  for  he,  too,  must  also  suffer  from 
the  exposure.  It  is  almost  unbelievable  that 
a  person  of  the  mental  capacity  of  Oleson 
can  manufacture  out  of  whole  cloth  the 
startling  story  he  narratM  in  his  testimony. 
It  is  said  that  fools  and  children  always 
speak  the  truth,  and  this  saying  is,  I  tblok, 
quite  applicable  to  tbe  testimony  of  Oleson. 
There  Is  to  his  testimony  a  simplicity  and 
directness  which  carries  conviction  of  bis 
effort  to  speak  the  truth  of  and  concerning 
those  things  which  his  own  senses  have  wit- 
nessed and  experienced.  In  order  to  break 
down  his  testimony,  and  to  account  toe  bis 
change  of  attitude  aftw  the  coroner's  in- 
quiry, where  he  testified  that  the  killing  was 
acddmtal,  it  Is  boldly  Intimated  by  the  de- 
fense that  tbe  sheriff  and  prosecuting  at- 
torney— two  sworn  ofitcos  of  the  coun^, 
wbo  are  honorable  and  reputable  citizens,  so 
far  as  the  record  disdoses,  and  presumably 
so  till  tbe  contrary  Is  shown — hare  violated 
their  oaths  and  every  prlndple  (tf  honesty 
and  Justice  by  consplrii^  together  and  with 
the  wllsess  for  the  purpose  of  convicting  an 
Innocent  man  by  subornation  of  perjury.  I 
unhedtatlngly  repudiate  such  thought  as  be- 
ing  altogether  unsupported  by  any  act  or 
clrenmstance  disclosed  by  the  record,  and 
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•one  which  ought  not  even  to  hare  been  gng- 
geeted  In  proceedings  of  the  gravity  of  those 
now  under  consideration.  The  evidence  alone 
of  the  witneea  Oleeon  covers,  with  objec- 
ttens,  nearly  aoo  pages  of  typewritten  mat- 
ter In  the  bill  of  exceptions.  The  bill,  as  a 
whole,  in  bo  far  as  it  relates  to  the  testimony 
■of  all  the  wltnesaes  for  the  state  and  for 
the  defendant,  covers  between  450  and  600 
pages  of  typewritten  matter.  It  la  quite 
difficult,  If  not  impossible,  to  give  even  a  fair 
^Itome  of  the  evidence  found  Id  the  bill  of 
■exceptions  without  eztendtaig  this  oplnitm 
to  an  unwarranted  length.  The  jury  beard 
these  several  witnesses  testify,  noted  their 
manner  of  testifying  and  their  demeanor 
while  on  the  wltneas  stand,  and  were.  In  my 
Judgment  far  better  qualified  to  Judge  of 
the  truth  of  the  matters  In  controversy  than 
we  can  possibly  be  by  reading  the  record  in 
-c(rfd,  Ufelees  type. 

The  rule  Is  well  established  that  a  person 
accused  of  crime  may  be  convicted  on  the 
uncorroborated  testimony  of  an  accomplice. 
The  weight  to  be  given  the  testimony  of 
such  a  witness  is  for  the  Jury  to  determine 
■after  a  careful  examination  of  tbe  same  in 
the  light  of  all  tbe  other  evidence  in  the 
case.  Lamb  v.  SUte,  40  Neb.  812,  -58  N.  W. 
«68;  State  t.  Sneff,  22  Neb.  481,  85  N.  W. 
•  219.  Am  I  view  the  record,  the  testimony  of 
Oleson  is  not  only  corroborated,  but  that  up- 
on the  whole  the  record  Is  bristlliv  with 
facts  and  circumstances  of  a  corroborative 
character,  all  tending  to  strengthen  and  con- 
firm the  truth  of  his  statements  as  to  the 
essential  facts  and  circumstances  connected 
with  the  commission  of  the  crime  charged. 
I  can  only  refer  briefly  to  some  of  the  im- 
portant events  In  the  series  of  transactions 
testified  to.  As  to  the  Immediate  transac- 
tion resulting  in  the  death  of  Michael  Slrck, 
the  evidence,  as  It  presents  Itself  to  me, 
tends  to  disprove,  rather  than  to  confirm,  the 
theory  of  an  accidental  killing.  Manifestly, 
I  think,  the  Jury  were  warranted,  from  a 
consideration  of  all  tlie  evidence.  In  reject- 
ing the  accused's  testimony,  and  tbe  theory 
of  the  defense  as  to  the  shooting  being  the 
reaolt  of  an  accident.  Quoting  from  the 
majorltr  opinion,  which  X  think  is  a  fair 
statement  as  to  how  the  acddmt  Is  sv^posed 
to  have  occurred,  It  is  said:  "That  while  de- 
ceased was  sitting  at  the  breakfast  table  the 
witness  <Haon  came  ont  of  an  adjoining 
mom,  with  his  arms  full  of  heavy  fur  orei^ 
coats,  and  the  shotgun  lying  across  them, 
and,  as  he  passed  through  the  door.  In  some 
way  struck  the  gun  against  the  door  tnaae, 
which  caused  ttie  discharge  vft  the  gun,  thus 
inflicting  the  injury  upon  the  deceased  from 
which  he  died.'*  The  door  in  the  partition 
opened  Into  the  room  from  which  Oleson  was 
passing  in  going  Into  the  room  where  Sbvk 
was  sitting.  Oleson  Is  a  targe  man,  being 
six  feet  four  Inches  tall.  The  deceased  was 
eitOng  at  the  table  In  the  northwest  comer 
■of  the  room,  close  to  partition  wall,  and  be- 


tween it  and  the  table,  with  the  door  lead- 
ing into  the  other  room  immediately  to  his 
right  The  table  was  so  close  to  the  parti- 
tion that  there  was  Just  room  enoi^h  to 
slip  a  chair  between  it  and  the  table,  as  tes- 
tified to  by  Jahnke  himself.  Slrck  occupied 
this  chair,  and  his  back  must  thraefore  have 
been  almost  against  the  wall.  He  was  eat- 
ing his  breakfast,  and  sitting  with  his  face 
to  the  east.  Jahnke,  according  to  his  tes- 
timony, was  sitting  at  the  end  of  tbe  table, 
facing  the  north;  and,  according  to  Oleson's 
testimony,  at  the  opposite  side  of  the  table 
from  the  deceased,  and  facing  him.  The 
partition  door  was  so  close  to  the  deceased 
that  when  the  shot  was  fired  as  Oleson  came 
through  the  door,  whether  accidental  or  oth- 
erwise, the  burning  of  powder  set  fire  to  the 
clothing  worn  by  Slrck.  In  no  event  could 
he  have  been  more  than  three  or  four  feet 
distant  from  the  muzzle  of  tbe  gun  when  the 
charge  exploded.  Jahnke  says  at  tbe  time 
that  he  was  busy  talking  to  Sirck,  and  he  did 
not  look  around  at  anything.  "All  at  once." 
says  he,  "a  shot  went  oft,  and  Mike  [the  de- 
ceased] fell  against  the  wall.  I  heard  Ole- 
son holler,  and  looked  around,  and  he  was 
out  of  doors,  and  I  noticed  the  ooate  right 
there  In  this  bedroom  door.  They  laid  right 
In  the  center^three  buffalo  coat^^-and  Oli- 
ver was  out  of  doors."  Accordinj^  Oleson. 
the  accused  was  to  sit  at  the  table,  although 
he  had  eaten  his  breakfast,  and  engage 
Slrck  in  conversation,  while  Oleeon  was  to 
come  throi^h  the  door  with  the  gun.  and 
have  It  accidentally  discharged.  In  order  that 
the  plan  of  killing  might  be  successfully  car- 
ried Into  execution.  It  Is  hardly  to  be  won- 
dered at;  under  the  circumstances,  that  the 
accused  was  busy  talking  to  Slrck  at  the 
time,  and  that  Oleson  sprang  out  of  tbe  door 
under  the  ex<dtement  of  the  moment 

The  testimony  at  the  phyddan  who  exam- 
ined the  wound  was  that  the  shot  penetrated 
the  body  about  SU  Inches  to  the  right  of  the 
spinal  column,  penetrating  Uie  vertehne  and 
shattering  them,  and  separatlBg  the  ribs  on 
eith«r  side  from  the  Tertebrae,  stnne  of  tbe 
shot  going  Inside  of  the  tttorade  cavity;  that 
some,  of  tbe  shot  had  penetrated  both  lungs 
in  the  ba(A  part;  that  Uie  direction  of 
course  of  the  charge  was  slightly  downward, 
strlkiiv  5  Inches  to  the  right,  and  gcdng  la 
a  direction  so  as  to  strike  the  vertebral  col- 
umn; that  It  was  not  quite  parallel,  but 
slightly  in  towards  the  cesiter  of  the  body — 
possibly  a  half  an  Inch  Inmrd.  From  tiila 
evidence  It  appears  that  Hie  gon  barrel  was 
hdd  In  a  position  nearly  level  whoa  the 
gun  was  dlscba^ed,  ai^  that  it  pt^ted  In 
a  direction  parallel  with  the  back  of  the 
body  of  tiie  deceased,  and  almost  parallel 
with  the  partition  by  which  he  was  sifting. 
Under  these  drcnmatences,  the  Jury-  mli^t 
very  w^l  reject  as  Inoonslstont  the  testi- 
mony to  Oxe  effect  that  the  Injnry  was  caus- 
ed by  the  gun  strlktav  the  side  of  tlw  door 
frame  as  Oleson  was  carrying  K  In  Us  amu 
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wltti  tbe  coats  when  coming  Into  the  room 
where  Slrclc  ait  Immediately  to  bis  left  The 
eonne  taken  by  the  charge  of  shot  when  they 
penetrated  tbe  body  tm  a  circumstance  alto- 
gether in  harmony  with  the  statements  of 
Oleson  that  be  purposely  held  the  gan  in 
sncb  a  position  as  to  point  directly  toward 
Sirdk's  body,  with  the  gun  barrel  on  a  level, 
or  approximately  so,  and  low  enough  to  strike 
Slrck  wbere  tbe  shot  entered  bis  boAs;  tbe 
range  of  tbe  shot  being  parallel  with  the  par- 
tition,  and  the  trigger  of  tbe  gun  pulled  after 
tbe  gaa  was  clear  of  the  door  frame  and 
opening. 

Concerning  tbe  alleged  Inconsistency  or 
falsi^  of  Olestfn's  testimony  relative  to  the 
attempt  to  poison  Slrck  with  corroBive  subli- 
mate, much  is  said  about  bis  taking  spoonful 
after  spoonful  on  several  different  occasions 
of  this  poisonous  substance.  Whether  Ole- 
son's  testimony  of  the  purchase,  or  tbe  drug- 
gist's denying  the  sale,  was  to  be  accepted 
as  true,  was  purely  a  matter  for  the  Jury. 
Tbe  Jury  were  not  forced  to  believe  the 
druggist  and  disbelieve  Oleson.  There  Is  ev- 
idence tending  to  show  that  the  dru^Ist  did 
not  keep  a  record  of  the  sale  of  poisonous 
sobstancea,  and  to  whom  sold,  in  every  in- 
stance, as  tbe  law  required,  and  he  may  not 
iuve  done  so  in  this  Instance.  Oleson  testi- 
fles  that  he  bought  five  cents*  worth.  He 
put  only  a  portion  of  It  In  the  sngar — ^he  saya 
he  tbinks  about  half,  but  that  be  ponred  a 
part  of  it  in,  and  made  no  effort  to  measure 
it  While  he  estimates  it  at  a  tablespoonful, 
he.  as  I  read  the  record,  was  referring  to  a 
teaspoon.  He  calls  the  spoon  used  to  pnt 
sugar  in  the  coffee  a  "tablespoon."  Five 
cents'  worth  of  the  poison  would  not  prob- 
ably exceed  a  half  ounce.  This  contd  not  be 
more  than  a  teaspoon  level  fnll,  altogether. 
If  I  am  correct  In  this  respect,  not  over  half 
of  a  level  teaspoonfnl  of  tbe  poison  was  pla- 
ced in  the  sugar.  He  said  he  put  It  In  the 
sugar  bowl,  and  then  shook  tbe  bowl  to  mix 
the  poison  with  the  sugar.  Tbe  weight  of 
this  snbBtance,  or  specific  gravity,  is  testified 
to  be  the  same  as  that  of  lead,  and  to  be  In  a 
crystallized  form.  It  may  have  all  settled 
In  tbe  bottom  of  the  bowl.  It  Is  therefore 
Dot  wholly  Impossible,  even  though  Oleson 
did  bny  me  poison  and  did  pat  It  In  the 
sugar,  that  Slrck  never  got  enough  of  It  to 
produce  fatal  results,  nor  more  than  enough 
to  produce  the  nausea  and  sickness  which 
Oleson  testifies  followed  the  sweetening  of 
the  coffee  wbicb  Slrck  drank  with  tbe  sugar 
taken  out  of  this  bowl.  WIsmlller,  a  wit- 
ness for  the  state,  testifies  that  he  took  the 
sugar  that  was  In  this  bowl  after  the  death 
of  Slrck,  and  that  there  was  something  In 
tbe  bottom  that  looked  like  flour,  and  that  the 
sugar  bad  a  queer  taste,  and  was  thrown  out. 
There  is  nnmlstakably  in  the  record  other 
evidence  than  given  by  Oleson  tending  to 
prove  that  some  foreign  substance  was  found 
In  the  sugar  bowl,  and  that  the  sugar  had  an 
nnnatnral  taste.  Wbetfaer  tills  waa  oorToslT« 


sublimate,  or  whether  Oleson  had  been  Im- 
posed upon  by  the  druggist,  and  something 
else  given  him  instead  of  the  poison,  and 
which  he  believed  to  be  poison,  or  whether 
he  was  In  error,  is  a  matter  of  conjecture; 
but  I  do  not  think  It  can  be  said  that  be 
was  willfully  falsi^lng  when  be  gave  his 
testimony  concerning  this  attempt  on  the 
life  of  Slrck. 

Concerning  the  revolver  episode,  there  is 
evidence  tending  to  prove  that  the  accused 
and  Slrck  were  engaged  in  a  drunken  de- 
bauch, and  the  ridiculous  attempt  made,  as 
testified  to,  to  terminate  his  life  by  the 
accidental  discharge  of  tbe  revolver  In  the 
manner  testified  to,  may  have  occurred ;  and 
whether  Oleson's  testimony  reBi>ectlng  what 
was  afterwards  said  as  to  the  probable  fatal 
termination  of  tbe  attempt  may  not  have  had 
reference  in  fact  to  the  poison,  rather  than 
to  the  shooting,  Is  not  free  from  doubt 

The  incident  at  the  well  Is  not  so  incred- 
ible as  to  compel  the  belief  tbat  there  Is  no 
basis  in  truth  for  what  is  testified  to  having 
there  transpired. 

The  evidence  establishes  beyond  reasonable 
doubt  that  Jahoke  was  Instrumental  and 
I  active  In  procuring  Insurance  on  the  life  of 
;  the  deceased,  and  himself  to  be  the  bene- 
ficiary, in  a  very  large  sum  of  money,  in  view 
of  the  situation  of  tbe  parties,  and  in  keep- 
ing the  assessments  paid  In  order  to  keep 
tbe  Insurance  alive  till  after  the  death  of 
Slrck.  Tbat  he  expected  pecuniary  profit  and 
advantage  therefrom  can  scarcely  be  doubt- 
ed. Under  tbe  will  which  be  was  Instm- 
mental  in  having  Slrck  exe<;ute,  he  was  the 
beneficiary  of  all  of  his  property,  of  whatso- 
ever kind. 

Concerning  the  affidavit  of  Oleson.  made 
after  the  trial  of  the  case,  while  confined  In 
tbe  penitentiary,  retracting  what  be  had  be- 
fore testified  to.  it  Is  to  my  mind  very  satis- 
factorily shown  tbat  this  affidavit  was  pro- 
cured by  coercion  and  intimidation,  and  In 
fear  of  bodily  injury,  and  that  Jahnke  was 
at  tbe  bottom  of  the  forces  set  in  motion 
which  resulted  in  such  affidavit  An  affida- 
vit by  Oleson's  father  in  the  record,  if  these 
affidavits  may  be  considered,  ought  to  satisfy 
the  most  sk^tical  tbat  the  influences  for  evil 
exerted  over  Oleson  after  his  incarceration 
in  the  penitentiary,  by  Jahnke,  were  but  a 
continuation  of  those  exerted  by  him  leading 
up  to  and  culminating  In  the  tragedy  in 
wbicb  Slrck  lost  bis  life.  The  retraction  of 
Oleson  can  be  satisfactorily  explained  only 
on  the  theory  that  two  county  officers  pro- 
cured and  conspired  with  him  to  have  him 
testify  falsely  In  order  to  convict  the  ac- 
cused, and  this  view  of  the  case  is  not  to  t>e 
thought  of,  or  given  tbe  slightest  recognition. 

As  to  the  holding  In  the  majority  opinion 
tbat  evidence  concerning  the  financial  stand- 
ing of  the  insurance  company  was  erroneous- 
ly excluded,  I  copy  from  tbe  brief  of  counsel 
for  the  accused:  "August  Jahnke  was  fully 
aware  that  this  company  had  already  refused 
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to  {MLj  a  policy  of  tawarance  on  the  life  of 
one  Bean  In  Ifarch,  10(Sl  Jabnke  had  called 
at  Noleman*!  office  [one  of  the  attorneys  for 
the  accnaed],  and  had  fally  dlacnaied  the  lia- 
bility flnaoclally  of  this  company.  Nole- 
man  had  told  him  that  it  was  a  mutual 
company,  and  tbKt  it  was  nnable  to  pay  Its 
losses ;  that  It  was  stnrted  without  money- 
He  told  him  bow  he  knew  it,  and  what  the 
treasurer  had  told  him.  The  accused  knew 
fall  wtAl  that  there  would  be  no  profit  to 
him  If  Michael  filrck  was  to  die.**  Again  It 
Is  said:  "He  [Jahnke]  taiew  the  insurance 
policies  were  practically  of  no  value.  See  tes- 
timony of  Noleman.  700,  701."  The  trial 
court,  out  of  an  abundance  of  caution,  allow- 
ed the  attorney  to  testify  to  all  of  these 
things  Just  as  narrated  In  the  brief.  I  find 
no  serious  complaint  in  the  orli^al  brief 
as  to  the  exclusion  of  tbe  evidence  on  which 
error  is  predicated  in  the  majority  opinion. 
The  evidence  offered  uid  excluded,  on  which 
error  is  predicated,  went  no  further  than  to 
show  that  the  mortuary  fund  at  the  assoda- 
tion  did  not  exceed  f600,  that  the  membership 
was  about  800,  and  that  there  was  a  death 
claim  against  the  fund  of  $2,000,  and  that 
Jahnke  knew  of  such  facts  before  Blrck's 
death.  The  insurance  company  was  a  mutual 
concern,  doing  business  on  the  assessment 
plan,  and  with  assets  oraslstlng  of  the  obli- 
gations of  Ita  manbers,  and  probably  othw 
available  pr^CMjrty,  with  power  to  assess  Ito 
m«nbership  to  pay  losses  as  they  would  rea- 
sonably be  expMted  to  occur  in  the  ordinary 
course  of  the  busineBa.  For  these  reastms, 
the  excluded  evldoice  did  not  tend  to  show 
the  company  was  not  solvit  and  able  to 
meet  ito  liabilities  on  account  of  death  losses 
as  tii^  occnnred,  in  the  ordinary  course  of 
its  business,  I  do  not  think  that  the  exclu- 
sion of  the  evidence  referred  to  alfords  any 
suffldeut  ground  upon  which  to  base  a  re- 
versal of  the  Judgment  of  ctmvictlon.  The 
conduaton  announced  in  tba  majority  (pin- 
ion must,  I  think,  logically  result  in  an  ac- 
quittal. In  all  reasonable  probability,  the 
state  has  offered  all  the  evldoice  that  can 
be  adduced  In  support  of  the  charge  made  in 
the  information. 

Viewing  as  I  do  the  record  as  disclosing 
evldoice  suffldent  to  support  the  verdict  of 
the  Jury,  and  finding  no  prejudldal  errors  of 
law.  I  am  omstrained  to  adhere  to  the  views 
expressed  in  the  fwmer  <^)inion,  and  to  bold 
that  the  Judgment  of  conviction  should  re- 
mato  undisturbed.  I  thwcfore  req>ectfnlly 
dissent  from  the  views  now  expressed  by  my 
assodates. 

POWELL  V.  NEW  OMAHA  THOMSON- 
HOUSTON  ELECTRIC  LIGHT 
OO.  et  aL 

^Supreme  Court  of  Nebraska.  June  22.  1905.) 
NBOLionfCi  —  Personal  Irjttbies  —  Dau- 

AGES. 

The  Union  Padfic  Railroad  Company  and 
the  New  Omaha  Thomaon-Hoaston  Electric 


lAght  Company  both  occnpled  1)ie  north  part  of 
Jones  street,  between  Ninth  and  Twelfth 
streets,  by  permission  of  the  proper  authori- 
ties of  the  dty  of  Omaha — one  with  a  spur 
track  for  the  receipt  and  delivery  of  freight: 
the  other  with  poles  for  carrying  its  wires. 
The  electric  light  company  raectad  its  poles 
some  time  after  the  railroad  company  had  laid 
its  track,  and  the  poles  were  ao  placed  as  to 
stand  only  0%  indies  from  the  ladder  of  a  box 
car  being  moved  over  the  spur  track.  The 
plalotlfl,  an  emploor^  of  a  cold  storage  com- 
pany, was  directed  his  emplinrer  to  go  to  this 
spur  track  and  ]odk  the  door  of  a  car  contain- 
ing goods  consigned  to  the  storage  company. 
On  arriving  at  the  tra<^  he  fonnd  that  tbe  car. 
with  others,  was  being  moved  toward  the  west 
end  of  the  spur  by  those  in  charge  of  a  switch 
engine  of  the  ralfrond  company.  He  ascended 
part  way  Dp  the  ladder  on  the  side,  and  stood 
there  until  the  ear  reached  one  of  the  poles  of 
the  electric  light  company,  where  he  was  caught 
between  the  car  and  the  pole  and  injured.  On 
the  trial  of  an  action  brought  by  him  against 
tbe  electric  ll^ht  company  for  damages,  the  dis- 
trict court  directed  a  verdict  for  ttie  defend- 
ant. Held,  that  under  the  drcumstances  he 
could  not  recover,  and  the  direction  of  tlie  court 
was  projter. 

(Syllabus  by  the  CourtJ 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Douglaa  County; 
Bedlck.  Judge. 

Action  by  Henry  Z.  Powell  against  the 
New  Omaha  Thomson-Etouston  Electric 
Light  Company  and  the  city  of  Omaha. 
Judgmmt  for  d^mdants,  and  plaintiff  brings 
error.  Affirmed. 

Baldrldge  ft  De  Bord,  for  plaintiff  In  er^ 
ror.  Greene,  Bredenridge  ft  Klnsler,  for  de- 
fendants in  error. 

DUFFIB,  C.  The  defendant  In  error,  the 
New  Omaha  Thomson-Houston  Electric 
Light  Company,  hereafter  spoken  of  as  the 
defendant,  is  a  corporation  organized  for  the 
purpose  ot  generating  and  furnishing  elec- 
tric power  and  lights,  and  for  some  years 
has  been  engaged  In  that  business  In  the  city 
of  Omaha.  In  the  conduct  of  its  business  It 
has,  by  permlBsIon  of  the  dty  of  Omaba, 
erected  poles  In  certain  of  the  streets  and  al- 
leys of  the  dty,  upon  which  wires  are  etruog 
to  convey  the  electric  current  from  the  place 
where  generated  to  the  place  of  use.  Its 
poles  are  set  along  the  north  side  of  Jones 
street  The  Union  Pacific  Railroad  Compa- 
ny, by  permission  of  the  (Aty  of  Omaha,  oc- 
cupies the  north  part  of  Jones  street  with  a 
spur  track,  the  better  to  accommodate  tbe 
warehouses  and  wholesale  establishments  sit- 
uated on  the  north  side  of  the  street.  The 
tracks  of  the  Union  Pacific  Railroad  Com- 
pany were  laid  and  being  used  on  Jones 
street  for  a  long  time  prior  to  the  tline  when 
defendant  obtained  permlsalon  to  erect  or 
erected  any  poles  in  said  street,  and  when 
the  poles  were  erected  they  were  placed  so 
near  the  railroad  track  that  tbe  rungs  of  the 
ladder  of  a  passing  box  car  were  only  9% 
Inches  from  tbe  pole.  The  poles  bad  been  set. 
however,  a  long  time  previous  to  tbe  acd- 
dent  complained  at   Tbe  above  fiurts  are 
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stated  with  much  detail  In  the  petltltm,  and 
It  la  further  allssea  that  the  defendant  knew 
that  railroad  box  cars  nanally  had  ladders 
on  the  ontride,  made  of  Inm  mnsa  idaced 
on  the  aide  of  the  car,  one  above  the  other, 
to  oulble  poBona  to  ride  thereon  or  to  mount 
to  the  t<q>  of  the  car,  and  that,  knowing  these 
facta,  and  that  cars  were  from  time  to  time 
propelled  akag  said  spur  track,  and  that  the 
car  ladders  were  need  by  persona  for  the  pur- 
pose of  ridins  thereon  and  for  ascending  to 
the  top  of  the  car.  It  recUeeaiy  and  aei^l- 
llewtiy  erected  its  poles  In  close  proximity 
to  the  track  aa  abore  stated.  The  petition 
contains  these  further  allegations  detailing 
the  manner  <tf  tiie  plalntUTa  Injury  tm  which 
the  TCtlon  was  tonight:  "The  plaintUf  for- 
tbo:  alleges  that  on  said  lOth  day  at  Jnly, 
1908;  wUIe  employed  by  the  Omaha  Gold 
Storage  Company,  he  was  directed  and  ox- 
deted  by  1h»  foreoian  ot  said  company  to 
lock  one  of  the  box  cars  filled  with  mer- 
chandise consigned  to  the  said  storage  com- 
pany, and  of  which  merchandise  said  ccoa- 
pany  had  chargs  of  the  delivery;  that  in  par- 
soance  ct  ssld  directions  the  plaintiff  went 
from  the  place  of  business  of  the  said  stor- 
age company  to  Ninth  street,  for  the  pur- 
pose of  loddng  said  car,  and  that  before  the 
plaintiff  arrlTOd  at  aaid  place  the  train  to 
which  said  car  was  attached  began  to  more 
westward  in  the  direction  of  the  place  of 
business  ot  the  said  storage  company;  that 
thereupcm  the  plaintiff,  at  the  comer  of 
Ninth  and  Jones  streets,  Jnmped  TQwn  Uw 
nmgs  of  the  iron  ladder  on  the  northwest 
comer  of  a  car  attached  to  said  train,  and 
on  tbe  nmtii  Me  of  said  cornw,  without  see- 
ing or  knowing  ot  the  close  proximity  of  s^ 
poles  to  aaid  car,  and  without  any  negligence 
on  his  part,  and  that  plaintiff  rode  npon  said 
car  until  said  car  approached  one  of  said 
p(^  that  was  0%  inches  away  from  the  iron 
nmgs  of  the  ladder  on  said  box  car  where 
said  plaintiff  was  standing;  that  as  the  car 
passed  one  of  said  poles  the  plaintiff,  not 
being  able  to  sare  or  protect  himself  from 
taijnry,  was  stmdc  by  said  pole,  and  Tlolently 
and  witti  great  force  was  knocked  from  ttie 
posltioD  in  whidi  he  was  standing  on  the 
nmg  of  the  ladder  on  the  north  side  of  said 
box  car  to  the  ground,  and  was  crashed  on 
Us  side,  bipb  sod  bo^  and  limbs,  and  In- 
jured intmially,  and  in  such  a  permanent 
way  that  he  will  never  recorer  from  the  ef- 
fects thereof;  that  the  plaintiff  was  not 
guilty  ot  negligence  in  riding  on  the  laddtt 
of  said  car,  and  could  not,  with  the  exercise 
of  ordinary  care,  have  foreseen  aaid  dang«, 
and  did  not  know  of  the  close  proximity  of 
•aid  pole  to  said  car."  Jndipnent  in  the  sum 
of  $80,000  was  prayed.  -After  the  plaintiff 
had  mitrodnced  his  evidence  and  rested,  the 
dtfendant  moved  for  a  directed  vordict  ta  its 
favor  upon  the  following  grounds:  "First 
That  the  petition  does  not  state  facts  suffi- 
<ient  to  constitute  a  cause  of  actltnL  Bec> 
ond.  That  tfie  arldenoe  fails  to  estabUiA  any 


duty  owed  by  the  defendant  to  the  plaintiff 
which  was  tweacbed.  Third.  The  evldoice 
tails  to  estabiltfb  any  actttmable  negligoice 
1QKHI  the  part  of  the  d^taidant  which  result- 
ed in  the  htjury  to  the  i^aintifl.  Fonith.  If 
the  pole  with  whldk  the  plaintiff  came  in 
omtact  while  riding  on  the  side  of  a  box  car, 
and  which  threw  him  off  the  car  on  which 
he  was  riding,  was  netfigmtly  placed  in  the 
position  that  it  occupied,  and  oa  the  day  of 
the  Injury,  such  negligmce  is  not  the  prox- 
imate cause  ot  the  injury  to  the  plaintiff. 
Fifth.  The  teatinumy  shows  that  the  injury 
to  the  idalntlff  resulted  fran  his  own  negU- 
geaice."  The  court  sustained  the  motion.  A 
verdict  for  the  defendant  was  accordingly 
letomed  by  the  Jury,  npw  which  Judgment 
was  entered.  A  motton  for  a  new  trial  being 
overruled,  plaintiff  has  tafcoi  error  to  this 
court. 

A  great  share  of  the  plaintiff's  brief  is  de- 
voted to  Bhowtog  that  a  person  charged  with 
ne^lgently  Inflicting  an  injury  upon  anothw 
cannot  defend  iqion  the  ground  that  the  per- 
son injured  was  at  the  time  a  trespasser 
iQKm  the  lands  or  propnty  of  a  third  party. 
This  argument  assumes  that  the  defendant 
seeks  to  escape  liability  npon  the  ground  that 
the  plaintiff  was  a  trespasser  upon  the  car 
of  the  railroad  company  at  the  thne  of  hla 
injury,  and  that  it  was  bis  trespass,  and  not 
the  allied  urgent  act  of  the  defendant  in 
setting  the  pole^  Uiat  caused  the  tojury.  The 
law,  we  think,  is  w^  settled  that  one  who 
willfolly  or  n^lgently  injures  another  can- 
not defuid  upon  the  ground  that  tiie  party 
Injured  was  trespassing  upon  some  third 
party.  It  will  not  do  to  say  that  due  who 
carelessly  and  negligently  shoots  and  wounds 
another  can  escape  liability  by  showti^  that 
the  Injured  party  was  trespassing  npon  the 
premises  or  property  ot  a  tbird  party.  But 
we  do  not  nndwstand  that  the  defraise  is 
based  at  all  upon  this  thewy,  or  that  the 
court,  in  instructing  a  verdict  against  the 
platotiff,  accepted  that  view  of  the  law.  As 
we  understand  the  position  of  the  defehdant 
and  ot  the  trial  court,  It  is  that  the  defend- 
ant owed  no  duty  to  any  person  using  the 
street  to  see  that  he  did  not  collide  with  the 
pole.  The  question  Is  not  whether  the  plain- 
tiff was  a  trespasser  upon  the  car  of  the 
railroad  company,  but  whether  a  person  who 
places  an  inanimate  object  in  the  street  by 
permission  of  the  municipal  authorities,  so 
that  it  Is  lawfully  there,  Is  liable  to  another 
person  for  damages  sustained  by  him  In  con- 
sequence ot  a  collision  between  such  person 
and  the  Inanimate  object.  It  being  conced- 
ed that  the  defendant  had  permission  from 
the  dty  ot  Omaha  to  erect  its  poles  along 
Jones  street,  where  the  collision  occurred,  It 
must  be  assumed  that  it  erected  the  poles 
under  the  directitm  of  the  dty,  and  at  the 
several  points  In  the  street  designated  or  pei-- 
mltted  by  the  officers  of  the  municipality. 
Such  being  the  case,  can  the  plaintiff,  or 
any  oOux  dtlsen  or  parson  using  the  street. 
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maintain  an  action  against  the  company  on 
account  of  being  brought  In  collision  with 
the  pole?  Inanimate  objects  occupying  a 
street  by  permission  of  the  municipal  au- 
thority hare  as  much  right  there  as  an  In- 
dlTidnal  lawfully  using  It  The  tracks  of  a 
street  railway  company,  shade  trees,  plat- 
forms of  wholesale  and  warehouse  establish- 
ments, the  poles  of  public  utility  companies, 
each  and  all  have  the  right  to  occupy  the 
street  under  permission  and  cfintrol  of  the 
municipality.  Those  erecting  poles  or  plant- 
ing shade  trees  by  permission  and  direction 
of  the  dty  are  gnllty  of  no  negligence  In  so 
doing,  and  as  the  pole  or  the  tree  cannot  pos- 
sibly injure  a  person  using  the  street,  ex- 
cept through  a  collision  brought  about 
through  some  other  agency  than  the  action 
ot  the  parties  In  planting  them,  the  latto- 
owe  no  duty  to  any  peraon  uslns  the  street 
When  tii«y  plant  the  tree  or  set  the  p<rfe  Iq. 
a  secure  manner,  they  have  performed  their 
whole  duty,  for  no  possible  Injury  can  re- 
sult to  parties  using  the  street,  except  through 
the  actlTe  agency  or  active  force  of  another. 
To  state  It  briefly,  the  pole  or  tree  has  as 
much  right  to  be  In  the  street  as  the  Indl* 
Tldual  <H"  Tebide,  <v  any  other  thing  lawful- 
ly on  the  street  In  the  case  we  are  consid- 
ering the  Injury  complained  of  resulted  firom 
a  colUdon,  but  in  that  collision  the  pole 
was  a  panlve  and  Irrewonslble  agent  It 
was  the  actlTe  force  of  a  railroad  company 
In  moTlng  the  car  upon  which  the  plalntlfC 
had  placed  himself  that  caused  the  coUlsion 
and  the  Injury.  If  the  plalntift  was  upon 
the  car  with  the  knowledge  and  assent  of 
those  In  charge  of  the  same,  and  they  knew 
of  his  oposed  position  and  of  his  danger 
of  colUslon  with  the  pole^  It  might  be  that 
be  might  have  an  action  against  the  com- 
pany; bu^  In  our  (^nlon  be  has  no  greater 
right  of  action  against  the  defradant,  who 
cmnmitted  no  trespass,  but  was  acting  law- 
fully in  pladng  the  pole  whrae  it  did.  than 
would  one  walking  along  the  street  have 
against  the  owner  of  a  lot  who  had  planted 
a  diade  tree  by  permission  of  the  city,  for 
an  Injury  occasioned  by  a  collision  with 
such  tree.  The  plaintiff  is  simply  one  of  the 
public,  and  can  claim  no  rights  or  protec- 
tion in  tbe  use  of  Jones  street  that  might 
not  be  claimed  by  another  dtlsen.  Had  he 
been  walkli^  or  drirbig  cm  Jones  street  and 
run  Into  the  pole,  he  could  not  recover  against 
the  defendant,  as  the  collision  would  be  the 
result  of  his  own  act  But  further  than  this, 
the  plaintiff,  when  Injured,  wu  not  using 
the  street  as  one  of  the  public.  He  had 
abandoned  his  rights  therein  and  whatever 
protection  was  due  blm  In  that  capacity, 
when  he  left  the  street  and  boarded  the  car 
of  the  railroad  company.  In  mounting  the 
car,  he  stepped  from  the  street  upon  the 
moving  premises  of  the  company,  and  when 
he  did  this  he  vc^untarily  placed  himself  In 
a  position  wh^  he  necessarily  surrendered 
control  of  his  own  movements  so  long  as  he 


remained  on  the  car.  In  mounting  the  car 
and  remaining  there,  he  voluntarlty  surren- 
dered himself  to  the  control  of  the  force 
which  was  moving  It  He  voluntarily  put 
himself  in  a  position  whore  he  could  no  lon- 
ger avoid  contact  with  the  pole.  Bad  be 
remained  upon  the  street  In  the  character  of 
one  using  the  street,  he  could  have  avoided 
the  collision,  but  when  he  mounted  the  car 
he  ceased  to  have  Control  omr  his  move- 
ments. It  vrill  not  do  to  si^  ttiat;  where 
the  dty  gives  a  railway  cwnpany  the  right 
to  run  Its  cars  through  a  street,  any  chance 
pedestrian  who  boards  a  train  Is  nstng  the 
street  as  a  dttxen,  and  entitled  to  all  the 
privileges  and  protection  Inddmt  to  such 
character.  Under  the  drcnmstances  of  this 
case,  the  defendant  owed  ISie  plaintiff,  as 
one  of  the  public,  no  greater  duty  while 
riding  on  tin  car  than  It  owed  blm,  had  he 
been  waltdng  or  driving  npon  the  street  It 
owed  no  duty  to  the  railroad  company,  be- 
cause that  company  had  acquiesced  for  years 
in  the  use  of  the  street  granted  by  the  dty 
to  the  defendant  and  operated  its  cars 
thereon  with  full  knowledge  of  the  dangers 
incident  to  the  services  performed  by  Ito 
employes  In  control  of  passing  cars.  It  had 
no  greater  right  In  the  street  than  had  the 
defendant  Both  were  there  by  permission. 
In  all  probability,  the  railroad  company  bad 
antldpated  the  dangw  of  oollidon  from  this 
pole,  and  had  warned  Its  employes  to  guard 
against  It  That  would  probably  be  Ite  dnty. 
and  its  du^  to  any  one  whom  It  commanded 
or  knowingly  allowed  to  ride  In  the  pbsltion 
which  plaintiff  occupied.  But  ndther  the 
defendant  nor  the  dty  owed  any  dnty  to  the 
plaintiff  to  notify  him  of  the  position  of  the 
pole.  Had  he  walked  or  ran  against  it  in 
the  broad  l^ht  of  day,  such  collision  wonld 
be  the  result  of  his  own  carelessness,  be- 
cause, the  pcde  betaiff  in  plain  view,  he  must 
toke  notice  of  it  The  fact  that  he  left  the 
street  and  mounted  the  car  did  not  add  to 
the  dn^  of  the  dty  or  of  the  defendant  to 
protect  him  by  notice  of  the  location  of  the 
pole.  He  was  charged  vrlth  notice  of  Ite 
location  to  the  same  extent  that  he  is  diar- 
ged  with  notice  of  the  location  of  a  lamp- 
post erected  by  the  dty,  and  this  la  tme 
whether  he  la  uadng  tiie  street  as  a  traveler 
thereon,  or  as  a  traveler  on  board  a  passing 
railroad  car. 

It  is  anlto  plain  to  us  tliat  no  charge  of 
negligent  can  be  laid  to  the  defendant  In 
the  erection  of  these  poles,  unless  It  owes  to 
ev^  dtlsen  the  dnl7  to  guard  him  from 
cootect  with  every  pcde  which  it  erects  in 
the  street,  and  this  duty  we  do  not  tliink 
exists.  When  defendant  maintains  Ite  poles 
In  a  safe  and  sound  condition  at  the  point 
directed  by  the  dty  authorities,  it  has  per- 
formed Ite  whole  duty  to  those  using  the 
streets;  and.  If  collision  with  these  poles  Is 
brought  about  by  the  voluntary  act  ci  tSt» 
party  <a  by  some  uncontrollable  foro^  the 
defendant  Is  not  UablSh 
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We  think  tbe  court  was  right  In  directing 
a  verdict  for  the  defendant  and  altering 
Judgment  thereon,  and  recommend  an  offlrm- 
ance  of  the  Jndfmeiit 

3ACKBOS,  On  concurs.  ALBERT,  O,  not 

present. 

PER  CURIAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  tbe  jndgmMit  of  Qie 
district  conrt  Is  affirmed. 


NOLDB  GRAT. 
(BaproM  Court  of  Ncbiasln.   Jane  22,  1905.) 

TEHDOn   AND  VKNDKE— RiCOTSBT   Of  PRICE 

Paid— SuHRKNDBB  or  FoasESSion. 

A  Tendee  of  real  estate,  while  In  posses 
aioB  and  daimins  to  be  the  owner  fbereof  wi- 
der a  contract  of  porchaae.  cannot  maintain  an 
action  against  his  vendor  to  recover  the  amonnt 
paid  on  the  purchase  price,  for  a  breach  of  the 
contract  to  convey,  togetner  with  the  differ- 
ence between  tbe  value  of  the  land  at  the  date 
of  pnndiaae  and  the  time  when  tbe  breach  oc- 
cnrs,  as  damages.  Before  be  can  prosecute 
such  an  action,  he  must  rescind  the  contract. 
Borrender  the  possession  of  the  premises  to  the 
voidor,  and  thus  place  himself  an  nt>urly  an  pos- 
sible in  statu  quo. 

[Ed.  Note. — For  cases  in  point,  see  voL  48; 
Gent.  Dig.  Vendor  and  Pnrchaaw,  1 1002.] 

(Syllabus  by  the  CoortJ 

Petition  for  reheating.  Oremiled. 
For  former  opinion,  see  102  N.  W.  768. 

BARNBB,  J.  In  our  <vbilon  In  this  case 
written  bj  Ur.  Commtssloner  OLDHAM 
(Neb.)  102  N.  W.  m  ve  held  that  tbe  meas- 
nre  damages  In  an  action  for  a  hreadb  of 
contract  to  conrey  land  is  the  dliference  be- 
tween the  price  agreed  to  be  paid  and  tbe 
vmlne  of  the  land  when  the  breach  occurs, 
wltta  Interest;  that  to  recover  the  amount 
paid  on  the  contract,  and  sncb  measnre  of 
damages,  the  Tendee  most  either  be  evicted 
from  the  premises  or  rescind  bis  contract, 
and  thus  place  Us  vendor  In  stato  qno.  The 
defendant  In  error  has  ftled  a  motion  for  a 
rdiearing.  and  now  contends  that  while  tiie 
pnq^osltloDS  ot  law  annonnced  are  correct  in 
the  abstract,  and  the  tacts  are  correctly  stat- 
ed in  tbe  opinion,  yet  tbe  rule  announced  is 
misapplied.  In  vaptfort  ot  bis  contention  be 
leUes  on  Beaver  v.  Hall,  60  Neb.  882,  TO  N. 
W.  878;  Win^e  State  Rank  v.  Lound.  62 
Neb.  460,  72  M.  W.  488;  Reed  v.  McOrew, 
6  Ohio,  886;  and  Taylor  v.  Rrawder,  1  Ohio 
St  228.  An  examination  of  these  cases  dis- 
closes that  they  are  iK>t  In  point  In  the 
leading  case  (Reed  v.  McGrew,  supra)  the 
court  said:  ''Where  the  plalntlfl  sues  to  re- 
cover baA  money  paid  upon  a  contract 
wfaidi  has  failed,  he  must  show  that  be  has 
done  an  In  bis  power  to  restore  tbe  defend- 
ant to  the  same  situation  in  which  be  was 
when  tbe  contract  was  made.  If  tbe  posses- 
sion of  the  property  contracted  for  has  pass- 
ed to  the  vaidee^  It  must  be  restcved  to  tbe 


vendor;  and  If,  owing  to  the  negligence  or 
any  other  act  of  the  vendee,  it  is  not  In  his 
power  to  restore  the  possession,  although  he 
Is  not  without  remedy,  still  he  cannot  have 
the  acUon  for  money  had  and  received — he 
must  sue  upon  his  contract  and  recover 
damages  for  its  violation.  For  Instance,  A. 
contracts  to  sell  a  quarter  section  of  land  to 
B.,  and  receivep  one-half  the  purchase  mon- 
ej.  B.  takes  possession.  Tbe  title  after- 
wards falls,  or  A.  refuses  to  convey.  B.  may 
surrender  the  possession  to  A.,  thereby  as- 
senting to  a  rescission  of  the  contract  and 
recover  back  the  mon^  paid,  in  an  action 
for  money  had  and  received.  Or  he  may 
consider  the  contract  as  subsisting,  and 
claim  damages  for  its  breach.  In  the  latter 
case  it  would  not  be  necessary,  as  a  prelim- 
inary step,  that  he  should  surrender  the  pos- 
session." It  thus  appears  that  In  case  the 
vendee  electa  to  sue  for  the  recovery  of  the 
purchase  price,  together  with  bis  damages 
for  tbe  failure  to  convey,  as  was  done  In  this 
case,  he  must  surrender  the  possession  of  the 
premises  to  the  vendor  before  he  can  main- 
tain his  action.  It  appears  from  the  testi- 
mony in  this  case  that  the  land  In  question, 
between  the  time  of  the  purchase  and  tbe 
date  of  the  failure  to  convey,  had  increased 
In  value  to  tbe  amount  of  about  ^.000;  that 
tbe  vendee  bad  paid  $1,000  of  tbe  consider* 
atlon  money,  and  baa  entered  into  posses- 
sion of  the  land.  The  verdict  and  Judgment 
in  the  court  below  was  tor  nearly  f3,000,  and 
was  in  accordance  with  the  form  and  cause 
of  action  outlined  by  the  petition.  8o  it  is 
evident  that  the  vendee,  while  still  in  pos- 
session of  the  land  and  claiming  It  as  his 
own,  brought  suit  against  tbe  vendor  for  a 
failure  to  convey,  and  recovwed  the  full 
amount  paid  by  htm  on  the  purchase  price, 
together  with  nearly  $2,000  damages.  That 
sndi  a  situation  calls  for  a  reversal  of  tbe 
judgment  below  is  beyond  question. 

It  appears  from  tbe  foregoing  that  onr 
opinion  is  right  and  the  motkm  for  a  rehear- 
ing Is  therefore  overruled. 


WILLOW  SPRINGS  IRR.  DIST.  v.  WIL- 
SON. 

(Supreme  Conrt  of  Nebraska.    June  22,  1905.) 

1.  Ibbioation  DisTBicrr— Sebviobs  or  Bnui- 

HBEB— COICPBNSATION . 

An  irrigation  district  may  contract  with  a 
competent  engineer  to  survey  and  furnish  plana 
for  the  construction  ot  a  propoeed  canal,  and 
from  which  tiie  board  of  directors  of  the  dis- 
trict may  estimate  tbe  cost  thereof,  and  tbe 
amount  of  bonds,  to  be  voted  therefor.  Such 
work  is  preliminary  to  the  work  of  construction, 
and  the  expense  tmrsof  is  not  to  be  paid  out  of 
the  construction  fund. 

2.  GoBPOBATioii—AonoN  on  ComsAcr. 

In  an  action  against  a  corporation  based 
on  a  contract  the  presumption  obtains  that  tbe 
contract  is  within  tbe  power  of  the  corporation 
to  make,  and  that  the  officers  executing  It  on 
behalf  oc  the  oorporatictt  acted  within  As  law. 
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unleis  tlie  petition  >tat€i  &cti  thowinc  the  con- 
trary. 

3.  Same— RBJEcnon  or  Claim. 

Where  a  claim  haa  been  rejected  or  disal- 
lowed In  part  by  the  aaditing  board  of  a  cor- 
poration, an  original  action  may  be  institated 
on  the  claim,  in  the  absence  of  a  (tatate  direct- 
ing other  proceedings  to  enforce  it 
(Syllabus  by  the  Conrt) 

CommlssionerB'  Opinion,   Department  Ko. 

2.  Elrror  to  District  Court,  Garfield  County; 
Panl,  Jadge. 

Action  by  James  Wilson  against  the  Wil- 
low Springs  Irrigation  district  Judgment 
for  plaintiff,  and  defendant  Inrlngs  error. 
Afflrmed. 

A.  M.  Bobbins,  tot  plaintiff  In  error.  EL 

3.  Gloneaits  and  T.  O.  JohiiBon,  tar  defwd* 
ant  in  emnr. 

DUFFIB,  a  The  petition  In  Uils  cue  al- 
leges that  the  defendant  Is  an  Irrigatlim  dis- 
trict duly  organised  nndw  the  laws  of  this 
state;  that  on  Morember  20,  189S,  soon  after 
its  organisation,  and  for  the  purpose  of  en- 
abling Its  directors  to  determine  the  amotmt 
of  money  necessary  to  be  raised  tor  the  pur- 
pose of  constructing  an  irrigation  canal,  and 
acquiring  the  necessary  propoly  and  rights 
thoefor.  It  entered  into  a  wrlttoi  contract 
with  the  plaintiff,  by  the  terms  of  which  It 
agreed  to  employ  the  plaintiff  as  englnea:  of 
said  Irrigation  district,  and  to  pay  him  for 
bis  services  the  sum  of  $5.S0  per  day  for  tba 
time  be  was  actually  engaged  In  said  serv- 
ices. A  copj  of  tlie  contract  Is  attached  to 
the  petition.  It  is  further  alleged  that  the 
plalntlfl  perfinrmed  93^  days'  services  for  the 
defendant,  in  making  the  surveys  and  plans 
for  an  Irrigation  canal  and  works  for  said 
district  and  estimates  of  the  cost  of  con- 
structing the  same,  which  survey,  plans,  and 
estimates  were  accepted  and  adopted  by  the 
district;  that  on  May  21,  1886,  plaintiff  pre- 
sented to  tt»  defmdant  his  account  and 
claim  for  servlceB  amounting  to  $512,87,  and 
the  board  of  dlrectws  of  the  district  audited 
said  account  and  allowed  only  $850  on  the 
same;  that  defendant  neglected  and  refused 
to  pay  the  amount  due  plaintiff  for  his  swv- 
ices,-  or  any  part  thereof;  and  he  asks  Judg- 
mmt  for  the  amount  of  his  dalm,  with  7 
per  Cffiit  intoest  from  April  30,  1886.  A 
demurrer  was  filed  to  this  petition,  which 
was  overruled,  and  thereupon  the  defendant 
answered.  A  trial  was  had  to  the  court,  re- 
sulting In  a  Judgment  for  the  plaintiff  below 
for  the  sum  of  $305.25,  wltb  interest  from 
November  20,  1806,  at  7  per  cent  vec  annum, 
making  altogether  $468.  The  defendant  has 
brought  the  case  to  this  court  by  petition  in 
«Tor,  but  has  failed  to  file  a  bill  ot  ezcep- 
tlons  showing  the  evidence  taken  on  the  triaL 
In  this  condition  of  the  case,  vre  can  only 
examine  the  pleadings  to  determine  whether 
they  aiQVKfft  the  Judgment  entered. 

It  la  vigorously  ccmtended  by  the  plaintiff 
Id  oTor  that  the  petition  does  not  state  a 
laune  of  action,  and  ttiat  It  discloses  facts 


avoiding  the  cause  of  action.  The  agree- 
ment made  betwera  the  parties  contains  this 
BtlpnlatlMi:  rRie  party  of  tiie  second  part 
further  agrees  to  wait  fiar  the  $6JS0  per  day, 
the  consideration  above  named,  until  the 
same  can  be  paid  out  (tf  the  first  tax  levy  on 
said  district  provided  the  same  is  paid  with- 
in <Hie  year  firbm  date^"  It  is  tnrged  that  the 
district  could  not  enter  into  any  contract  re- 
lating to  llie  omurtmction  o£  ttw  dltcdi  until 
the  funds  had  been  provided  to  cover  the 
expaise,  and  School  District  v.  Stongb,  4 
Neb.  867,  Markey  v.  8diool  DlstHct,  S8  Neb. 
478,  78  N.  W.  082,  and  Pomerow  t.  School 
DMrict,  66  Neb.  126^  76  N.  W.  414,  are  dted 
in  Buwort  ot  this  eosxteotUm.  These  cases 
were  all  based  upon  a  statute  which  pro- 
hibits a  school  district  from  contracting  fbr 
buildings  and  the  furnishing  ttf  schoolhouses 
until  the  fund  the^mr  is  provided,  and,  un- 
less the  statute  relating  to  Irrigation  dla- 
trlcta  contains  a  like  pntf^ltion,  the  autbor- 
Itlee  dted  are  not  applicable;  Secthm  6846 
of  Gobb^'s  Annotated  Statutes  of  1808  pro- 
vides that  "the  coete  and  eqwnses  of  pur- 
dkasing  and  acquiring  inroperty  and  ctwtrnet- 
ing  the  works  and  Improvem^ts  herein  pro- 
vided for  shall  be  wholly  paid  out  <tf  the  con- 
struction fund  or  In  the  bonds  of  said  dis- 
trict at  their  par  valufc  •  •  •  the 
purpose  of  defraying  the  expenses  of  the 
OTganlcatlon  of  the  district  and  the  care, 
operation,  management,  repair  and  inq^wre- 
ment  of  such  portions  of  said  canal  anri 
woritB  as  are  completed  and  in  use,  including 
salarlea  oC  officers  and  employes,  the  board 
may  either  fix  rates  of  tolls  and  diarges  and 
collect  the  same  from  all  persons  using  said 
canal  for  Irrigation  or  other  purposes,  or  may 
provide  fat  the  payment  of  said  ezpoidltures 
by  a  levy  of  assessmoite  therefer  or  by 
both  said  tolls  and  assessments.  •  •  •" 
These  provisions  make  it  plain  that  the  con- 
struction fund  can  be-  used  only  In  purchas- 
ing and  acquiring  property  for  tHe  canal  and 
constructing  the  sam^  and  this  was  the  ecm- 
etmctlon  glvoi  the  section  by  this  court  in 
Uncoln  Irrigation  District  t.  HcNeal,  flO 
Neb.  (US.  88  N.  W.  847.  ''Section  6834  makes 
It  the  duty  of  the  board  of  directors,  as  soon 
after  the  organization  of  the  district  as  prac- 
ticable, to  estimate  and  determine  the 
amount  of  money  necessary  to  be  raised  for 
the  purt<o8e  of  ctmstmctlng  the  necessary 
canals  and  works,  and  acquiring  the  neces- 
sary property  rlghte  tbo'efor,  and  otherwise 
carrying  out  the  provisions  of  the  act  It  Is 
evident  that  capable  dvll  engineers  will  not 
be  found  among  the  directors  of  all  the  ir- 
rigation districts  formed  under  the  provisions 
of  this  act  end  it  Is  quite  apparent  that  no 
estimate  of  any  real  value  can  be  made  by 
one  not  a  dvll  oiglneer.  It  Is  a  necessity, 
therefore,  in  order  to  obtain  the  aK>roximate 
cost  of  ttie  proposed  work,  "Uiat  a  dvll  en- 
gineer should  be  employed  to  run  the  line, 
and  to  ascertain  as  nearly  as  possible  the 
amount  ot  fands  necessazy  to  be  raised  fbr 
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arrylng  on  and  completliig  the  work."  This 
was  the  opinion  of  the  Supreme  Court  of 
California  in  Cnllen  t.  Ql^dora  Water  Ck>m- 
puiy.  3d  Fac.  768,  In  constrning  a  Bimllar 
statute:  In  that  case  It  la  said:  "While  I 
am  inclined  to  the  opinion  that  the  statutory 
requirement  that  an  estimate  must  be  made 
implies  that  It  must  be  made  by  a  competent 
oiglneer  upaa  such  plans  or  data  as  that  it 
may  be  approximately  correct,  and  that  it 
sboDld  be  recorded  in  the  office  of  the  dis- 
trict, or  otherwise  made  accessible  to  all 
parties  interested,  I  think  It  is  not  necessary 
to  BO  decide  in  this  case."  On  rehearing,  re- 
ported in  45  Pac.  822,  It  was  said:  "We  think 
that  the  language  of  the  act  (St  1891,  p.  147, 
f  15)  clearly  implies  that  there  must  be  some 
plan  or  plans  In  the  alternative  before  an  es- 
timate can  be  made,  and  that  without  such 
plan  or  plans  there  can  be  no  real  estimate." 

The  object  of  the  statute  under  consldera- 
tlOQ  was  undoubtedly  to  allow  the  people 
of  the  district  to  examine  and  know  the  plan 
of  the  proposed  ImproTement,  and  the  es- 
timated cost  thereof,  before  they  incurred 
the  burden  of  the  indebtedness  necessary  to 
complete  the  proposed  works;  and  It  Is  neces- 
ury,  In  order  to  prepare  any  definite  plan 
and  to  obtain  any  reliable  estimate,  that  the 
serrices  of  an  engineer  should  be  secured. 
This  is  all  to  be  done  before  bonds  are  voted 
or  any  tax  laid.  The  expense  Is  not  Incur- ' 
red  In  the  construction  of  the  canal,  bnt  In 
obtaining  information  necessary  to  the  vot- 
ers of  the  district,  In  order  that  they  may 
act  Intelligently  upon  the  question,  and  say 
whether  they  will  enter  upon  the  construc- 
tion at  all  or  not.  In  our  opinion,  the  con- 
tract In  question  Is  not  only  one  that  the  dis- 
trict might  enter  into,  bnt  which  it  was 
necessary  to  make  under  the  provisions  of 
the  law. 

It  is  farther  urged  that,  as  an  Irrigation 
district  Is  a  body  of  limited  powers.  In  a  suit 
broogfat  upon  a  contract  made  by  the  dis- 
trict the  petition  should  allege  that  the  cor- 
poration bad  power  to  make  the  contract 
sued  on,  and  that  it  was  made  at  a  regular 
meeting  of  the  board  of  directors,  or  some 
special  meeting  called  for  that  purpose.  The 
general  rule  Is  tha^  In  actions  against  a 
corporation  upon  a  contract,  it  is  not  neces- 
sary to  allege  eltber  that  the  corporation  had 
power  under  its  charter  or  governing  statute 
to  enter  Into  the  contract,  or  that  its  of- 
ficers by  whom  the  contract  was  made  In  its 
behalf  were  duly  empowered  or  authorized 
thereto.  These  are  matters  of  defense.  In 
Montague  v.  Church  School  District  No.  3,  34 
N.  J.  Law,  218 — a  suit  upon  a  note  of  the 
school  district — ^the  court  said:  "In  declar- 
ing on  a  promissory  note,  it  is  not  necessary 
to  aver  that  in  its  creation  the  corporate 
body  which  gave  it  acted  wlttiln  its  power. 
It  Is  sufficient  for  the  holder  to  declare  upon 
the  instrument  as  the  act  of  the  defendant, 
and.  If  It  be  oltra  vires,  he  will  fall  upon  the 
trial  of  tbe  case."  So,  In  Bed  Willow  Coun- 


ty V.  Davis,  49  Neb.  796,  69  N.  W.  138,  it 
was  held  that,  "where  a  petition  alleges  and 
a  demurrer  admits  that  the  plaintiff  was  em- 
ployed by  the  counly  board  to  render  pro- 
fessional services  as  a  physician  for  a  pan- 
per,  the  presumption  will  be  indulged  that 
the  county  board  kept  wltbln  tne  law  In 
employing  the  physician,  and  that  a  poor- 
house  had  prior  to  that  time  been  established 
and  opened  In  said  county  for  the  reception 
of  Its  paupers." 

It  Is  also  Insisted  that  the  only  remedy 
available  to  the  plaintiff  below  for  the  collec- 
tion of  his  claim  Is  1^  presenting  the  same 
to  the  defendant's  board  of  directors,  and 
obtaining  Its  allowance  In  whole  or  in  part 
by  said  board;  that,  as  he  presented  it  for 
allowance,  and  the  board  made  an  order 
awarding  blm  $350  for  his  services,  and  the 
statute  not  providing  for  an  appeal  from  such 
an  order,  It  is  final  and  conclusive,  and  no 
action  can  be  maintained  on  the  original 
claim.  We  know  of  no  rule  which  pre- 
cludes a  party  from  maintaining  an  action 
against  a  corporation,  public  or  private, 
where  Its  proper  auditing  Iward  has  refused 
to  allow  the  claim  In  whole  or  In  part  It  Is 
true  that  the  holder  of  a  claim  against  a 
county  must  present  It  to  the  county  board, 
and  appeal  to  the  district  court  from  an 
order  rejecting  the  claim;  but  this  Is  so 
only  becante  the  statute  has  provided  that 
mode  of  procedure,  and.  In  the  absence  of 
tbe  statute,  suit  might  be  Instituted  against 
the  county  In  the  first  instance. 

We  find  no  reversible  error  in  the  record, 
and  recommend  an  affirmance  of  the  judg- 
ment. 

JACKSON,  CL,  concura.  ALBERT,  a.-not 
voting. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  tbe  judgment  of  the 
district  court  Is  affirmed. 

SBDGWIOK,  3.,  not  Bitting 


OOPFOM  V.  FOBUAN. 

(Supreme  Court  of  Nebraska.   June  22,  1906.) 

QuiETiwo  Title— HviMNCi. 

Pleadings  and  evidence  examined,  and  htUd 
to  require  an  affirmance  of  the  decree  of  the  dis- 
trict court. 

(Syllabus  by  the  Court) 

OommlSBlon^  Opinion.  Department  No. 
2.  Appeal  from  District  Oonrt,  Furnas  Comi- 
ty; Orr,  Judge. 

Action  by  Christian  Oonmm  against  Rob- 
ert Forman.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

W.  S.  Morlan,  fw  appellant  B.  B.  Perry 
and  John  T.  McCInre,  for  appellee. 

DITFFIE,  0.  The  amended  petition  In  this 
case  alleges  that  the  plalntlfl  is  tbe  owner 
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and  In  poBaesslon  ot  the  norttawevt  quarter  of 
sectltm  20  In  townablp  ^  range  24,  In  FomaB 
connty,  Neb.,  and  tbat  the  defendant  Is  the 
omier  ftf  the  wnthweat  qoarter  of  said  sec- 
tion. It  la  farther  aUeged  that  plaintiff,  wtth 
ber  husband,  settled  upon  and  made  claim  to 
said  land  In  1879  nndw  the  i»e-anptlon  law 
of  the  United  States,  and  tbat  In  1882  Adolph 
Ooppom,  the  hnsband,  made  final  proof  and 
obtained  a  reo^ver's  final  rec^t  therefor, 
and  that  In  Febnutzy,  188S,  a  patent  was 
duly  issued  to  him  for  said  northwest  qnar- 
ter;  that  in  1804  the  plaintiff  and  bar  hns* 
band  conv^ed  the  land  to  Andrew  Suboi, 
which  conveyance  was  for  the  purpose  of 
vesting  title  in  tho'plalntlfr,  and  that  In  May. 
1807,  Buben  and  wife  omveyed  the  same  to 
her;  tbat  A4oIph  Gopptun  died  in  May,  1807; 
tbat  plaintiff  has  always  Uved  on  said  land 
from  date  of  settlement  thereon,  occupy^ 
the  same  to  what  is  called  the  "ori^nal  qtiat^ 
ter  corner"  on  the  west  side  of  said  section 
20.  It  is  further  stated  that  In  Jose,  1900, 
D.  8.  Hasty,  the  then  county  snrreyor  of  Fur- 
nas counly,  made  a  pretended  survey  ct  sec- 
tlons  10  and  20  in  the  above  township  and 
range,  and  set  a  stone  on  the  line  between 
said  sections  16  rods  norOi  of  the  point  whidi 
had  for  more  than  20  years  prior  thereto  been 
known  and  recognised  as  the  wlginal  quarter 
comer  between  said  sections,  and.  which  said 
stone  18  now  known  as  the  "Hasty  Quarter 
Comer" ;  that  after  the  establlsbmrat  of  the 
Hasty  quarter  comer  the  d^oidant  entered 
upon  the  tract  of  land  in  fflspute,  moved  a 
building  thereon,  and  constructed  a  fence 
acron  tbe  tract,  removing  a  fence  which  tte 
plaintiff  bad  placed  thereon.  Plaintiff  re- 
moved  the  fence  built  by  defendant,  when  be 
began  to  erect  another  one,  and  commenced 
catting  and  harvesting  the  grass  growing 
upon  the  land.  In  the  original  petition  a 
temporary  injunction  was  prayed  and  issued, 
and  the  prayer  of  the  amended  petition  is 
that  tbe  Injunction  be  made  prapetual ;  that 
defendant  may  be  enjoined  from  trespassing 
upoa  the  land  in  dispute,  and  from  building 
or  maintaining  any  buildings  thereoi),  and 
from  interfering  with  or  removing  any  fence 
erected  by  the  plaintUT  or  any  of  the  crope  on 
said  land;  bxA  that  plaintUTs  title  to  said 
tract  be  quieted,  and  defendant  adjudged  to 
have  no  Interest  therein. 

It  is  quite  apparent  from  the  allegations  of 
tbe  petition,  and  the  evidence  on  tbe  trial 
makes  it  c^aln,  that  after  the  Hasty  sur- 
vey, which  located  tbe  quarter  corner  16  rods 
north  of  what  the  plaintiff  claims  to  be  the 
orig^al  quarter  comer  established  by  tbe 
government  survey  between  sections  18  and 
20.  the  defendant  took  possession  of  the  dis- 
puted tract,  cwitainlng  about  16  acres,  moved 
a  building  thereon,  and  erected  a  fence  along 
what  be  claimed  to  be  tbe  boundary  line  be- 
tween himself  and  the  plaintiff,  and  that  be 
was  in  the  actual  posseeslon  of  the  tract  at 
tbe  time  of  the  commencement  of  this  action. 
The  facts  in  this  case  as  to  possession  by  de- 


'  fendant  are  not  substantially  dlffiooit  from 
those  alleged  in  ttie  petition  In  Warller  t. 
Williams,  53  Neb.  148,  78  N.  W.  S30,  In  which 
it  W88  said  that  "a  plalntUf  is  not  entitled 
to  a  mandatory  injunction  to  remove  from 
real  estate  one  wlu>  has,  without  cok»r  of  ti- 
tle^ unlawfully  and  forcibly  entered  and 
mongfully  remains  tbexwm,  though  such  tres- 
passer be  insolvent"  If  the  action  was  based 
solely  vpfm  tbe  plalntUTs  claim  tiiat  tbls  dis- 
puted strip  of  16  acres  was  part  of  tbe  north- 
west quarter  of  section  20,  we  would  have  no 
hesitation  in  dismissing  the  plaintttrs  petl- 
tUm,  and  ronltting  ber  to  her  action  at  law 
to  recover  possession  «f  the  premises.  But 
ttie  plaintiff  asserts  a  claim  of  title  to  fbe 
disputed  land  by  adverse  possession,  and,  un- 
der the  rule  in  this  stated  an  actl<m  to  quiet 
title  may  be  maintained  any  party,  wheth- 
er in  or  out  of  possession  of  the  i^ronlses. 
against  another  asserting  an  adverse  claim. 
Force  r.  Btnbbs,  41  Neb.  271,  Bfi  N.  W.  706; 
HaU  T.  Hooper,  47  Neb.  111.  66  N.  W.  38; 
Bayrs  v.  Kason.  64  Neb.  148.  74  N.  W.  408; 
Boss  T.  McManleal,  61  Neb.  00, 84  N.  W.  6ia 
This  phase  of  the  case  requires  us  to  exam- 
ine  tbe  evidence,  and  determine  therefrom 
tbe  location  of  the  original  quarter  comer  <m 
the  west  Bide  ot  section  20,  and  the  plaintiff's 
Claim  to  have  occupied  the  land  south  to  the 
point  which  she  now  claims  to  be  tin  «1glnal 
quarter  comer  fbr  tbe  stetntory  period.  In 
June,  1888,  Joseph  S.  Fbebos,  county  snr- 
veyor,  made  a  survey  of  at  least  a  part  of 
the  line  between  sections  18  and  20,  and  ^- 
tber  placed  or  found  a  stone  at  a  point  whi^ 
he  established  as  tbe  quarter  comer  on  tbe 
west  Bide  ot  section  20;  Tb»  field  notes  of 
this  survey  show  that  be  commenced  at  the 
govwnment  coma;  common  to  sectlcms  18,  20, 
28,  and  SO,  mnnli«  north  40  diains  and  26 
Unbs  to  the  quarts  section  comer  between 
19  and  20,  where  he  found  an  old  stake  and 
set  a  stone  10x5x2  to  po-petuate  the  conur ; 
tbence  north  44  chains  and  28  links  to  the  cor- 
ner of  sections  17. 18, 19,  and  20,  where  were  a 
moundandpit  This  survey  was  made  at  tbe  re- 
quest of  J.  Hlgglns  and  A.  Gowom.  Mr.  Hlg- 
glns  testified  upon  tbe  trial  ttiat  the  survey 
commenced  at  tbe  common  comers  of  sections 
19.  20,  29.  and  SO,  and  ran  thence  north  one- 
half  mile,  where  Ooi^m  took  a  spade  end  im- 
covered  a  stone;  and,  whUe  the  field  notes 
of  tbe  survey  made  by  Phebus  show  that  the 
survey  was  continued  to  the  northwest  cor- 
ner of  section  20,  Hlgj^ns  testified  that  the 
north  half  mile  was  not  surveyed.  His  tes- 
timony regarding  that  Is  as  follows: 
rally  surveyed  half  up  the  sectlML  I  aAed 
to  run  It  on  through  and  have  the  comer  lo- 
cated, but  he  ssld  it  was  not  necessary ;  flut 
was  all  It  was  necessary  to  do." 

The  evidence  is  quite  conclusive  to  our 
minds  tbat  the  original  government  quarter 
corner  on  the  west  ^de  of  section  20  is  some- 
thing like  16  or  18  rods  south  of  where  the 
plaintiff  claims  tbat  Pbebus  eetabllsbed  It. 
and  in  the  inmiediate  vidnlty  ot  what  ta  call- 
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ed  the  "^asty  Comer.'*  Lawrence  D.  Carroil, 
I  wltnesB  for  tbe  defaidant,  was  well  ac- 
qminted  with  the  peasOBes  in  tbe  year  187S, 
and  was  asked  this  question:  "Qolng  ba<^ 
DOW  to  1878,  when  you  said  yon  fonnd  tbe 
gpnnmmt  comers,  I  will  ask  yon  if  at  that 
time  yon  fonnd  goTmunent  landmaAB,  so 
that  yon  conid  determine  the  lines  between 
the  Bouthwest  Quarter  and  the  northweat 
qoarter  of  said  aectlona?  A.  Yes,  sir.  The 
whole  conntry  was  snmgred  In  1870,  and  per- 
haps it  would  be  a  monnd  e^hteen  Inches 
hl^  and  yon  oonld  see  them  for  a  long  ways 
all  over  the  conntry."  It  Is  clear  that  the 
goremment  pit  and  mounds  wonld  be  Tory 
distinct  for  a  period  of  three  years  or  more 
afta*  th^  were  made,  and  Hr.  Oarroll  locates 
tbe  point  at  which  the  government  qnarter 
corner  on  the  west  side  of  section  20  was  lo- 
cated as  from  18  to  20  rods  north  of  the  point 
vhlch  plaintiff  clalma  as  her  sonthweat  cor- 
ner. He  states  that  there  la  a  row  of  cotton- 
ipood  trees  about  on  the  line  between  the  two 
qoarterB,  and  about  where  the  goremment 
Une  rons,  and  18  or  20  roda  nortb  of  tbe  line 
aa  now  claimed  by  the  plaintiff. 

OhrroU  further  testified  that  Oharies  Twist 
occupied  the  southwest  quarter  of  section 
20  In  the  fall  of  1878;  that  he  helped  him 
build  a  house  on  the  land  dnrlng  that  fall. 
He  also  states  that  the  fence  now  claim- 
ed by  plaintiff  to  b%  on  the  boundary  line 
between  the  two  quarters  la  from  IS  to  20 
rods  sooth  of  where  he  knew  the  govern- 
ment quarter  comer  to  be.  One  Morrill,  who 
worked  for  the  Coppoms  In  1882  and  1883, 
testUfid  that  Ooppom  planted  a  row  of  Cot- 
tonwood trees  on  his  south  Une  during  the 
time  be  was  in  his  employ;  that,  when  pre- 
paring to  plant  the  trees,  Coppom  directed 
him  to  ride  over  to  the  comer  and  stand 
there  tmtll  they  got  a  furrow  plowed  to 
plant  the  trees  in,  telling  him  where  tbe  cor- 
Dor  was.  It  was  then  marked  by  a  fence 
utd  a  stone,  and  he  stood  at  thla  comer, 
which  we  understand  to  be  thejXHiier  In  dis- 
pute, while  the  farrow  was  mn.  He  claims 
to  be  well  acquainted  with  the  land,  and  says 
that  tbe  comer  now  claimed  by  Mrs.  Cop- 
pom  la  close  to  20  rods  south  of  the  place 
where  he  was  directed  to  stand. 

6.  B.  Hlsner  testified  that  he  cut  bay  on 
the  southwest  quarter  of  the  section  In  1890; 
that  he  had  a  conversation  with  Adolph  Cop- 
pom  relating  to  the  north  line  of  that  quar- 
ter, and  that  Ooppom  showed  him  three  or 
four  lowB  of  Cottonwood  trees  as  marking 
the  line;  that  these  trees  are  about  18  rods 
Dorth  of  where  plaintiff  now  claims  the  line 
to  be.  One  BoHnbangh  testified  that  Adolph 
Coppom  told  him  at  one  time  that  he  had  es- 
tablished bis  comer  about  14  rods  to  the 
•oDth,  BO  aa  to  get  more  alfalfa  land.  There 
is  evidence  on  behalf  of  the  plaintiff  that 
her  fence  and  the  line  claimed  by  her  is  that 
established  by  the  Phebus  survey  of  1888; 
bnt  in  our  Judgment,  the  immovable  monu- 
ments sbown  to  have  existed  on  tbe  south- 


west  quarter  since  187S,  snch  as  tbe  Twist 
sodhoose  which  was  erected  in  that  year, 
tbe  Cottonwood  trees  planted  by  Adolph  Cop- 
pom himself  on  what  he  tbm  claimed  to  be 
his  south  line,  tbe  fact  that  tills  quarter  car- 
net  was  well  known  by  one  or  more  of  the 
witnesses  at  an  early  date,  and  while  the 
government  comer  established  by  the  gov- 
ernment survey  was  plain  and  distinct,  all 
lead  us  to  the  conclusion  that  there  has  been 
a  gradual  encroachment  by  the  plaintiff  and 
her  husband  upon  the  southwest  comet  of 
the  section,  and  that  the  land  In  dispute  is 
a  part  of  the  southwest  qnarter.  We  are 
better  satisfied  with  thla  conclusion,  as  It 
agrees  with  that  of  the  district  court,  who 
had  an  opportunity  to  hear  and  see  most  of 
tbe  witnesses  who  gave  evidence  In  the  case, 
and  a  much  better  oftportunlty  to  Judge  of 
their  candor  and  truthfulness  than  have  we, 
who  are  <mly  allowed  to  read  a  oold  and  Im- 
passive record. 

Tbe  amended  petition  In  this  case  was 
filed  March  28,  1902,  but  there  Is  nothing  In 
tbe  record  to  show  us  when  the  original  pe- 
tition was  filed  and  the  action  commenced. 
We  think  that  the  weight  ot  evidence  to 
the  effect  that  no  claim  was  made  to  the 
land  in  dispute  by  the  plaintiff  or  her  bus- 
band  prior  to  the  fall  of  1890,  when  Mlsner 
cut  hay  upon  the  southwest  quarter.  Wheth- 
er this  action  was  commenced  prior  to  the 
fall  of  1900,  or  after  that,  we  cannot  know, 
as  tbe  original  petition  and  the  summons  is- 
sued and  served  are  not  contained  In  the 
transcript  It  is  Impossible,  therefore,  for 
us  to  tell  wbether  tbe  action  was  commenced 
wltbto  10  years  from  the  fall  of  1800,  or 
whether  10  years  by  which  title  by  adverse 
possession  could  be  acquired  had  expired 
since  Coppom  pointed  out  his  south  line  to- 
Mlaner.  Being  without  exact  date  to  deter- 
mine this  question,  we  accept  the  finding  ot 
the  district  court,  and  recommend  -the  affirm- 
ance of  the  decree. 

JACKSOM,  C,  concurs.  ALBDBT,  C,  not 
voting. 

PBB  OUBIAM.  For  the  reasons  stated  In. 
tbe  foregoing  opinion,  the  decree  of  the  dls* 
trict  court  Is  afflrmed. 

SBDOWIOE,  J.,  not  sitting. 


JOHNSON  et  al.  v.  BMBBIOK  et  al. 
(Supreme  Court  of  Nebraska.    June  22,  180S.> 

1.  Writ  of  Ebbob—Disuissal— Failure  to 
File  Biix  or  Exceptions, 

A  petition  In  error  will  not  be  dismissed 
on  motion  of  the  defendant  In  error  becaase  of 
a  failure  to  settle  and  file  a  bill  of  exceptions, 
where  the  onlv  question  to  be  determined  is  one 
of  law,  and  is  properly  presented  by  a  tran- 
script of  the  record  of  ma  prooMdlngs  of  the 
lower  conrt. 

2.  Pabtition— Attobrbt's  Fees. 

A  partition  proceeding  Is  one  for  the  ben- 
efit of  all  the  parties  in  intact,  and  where- 
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such  proceedlnca  are  amicable  It  is  proper  for 
the  tnal  court  to  allow  the  Bttomeys  condact- 
ing  the  proceedings  a  reasonable  attorney's  fee, 
and  to  require  the  ^lyment  of  the  same  by  the 
parties  in  proportion  to  their  interest  In  the 
property  Involved. 

.  [Ed.  Note. — For  cases  In  point,  see  voL  88, 
GenL  Dig.  Partition,  fS  442;  447.] 

(Syilabos  by  the  Court) 

Oommlssloners'  Opinion.  Department  No. 
2.  Error  to  District  Ooort  Oougtas  Ootuty; 
Troup,  Judge. 

Action  by  Sarah  A.  Johnson  and  othere 
against  Elisabeth  Bmerick  and  others.  Judg- 
ment for  defendantB,  and  plalntUCs  bring  ei> 
TOT.  BevenKd  In  part 

Crane  ft  Boucher,  for  plaintiffs  In  error. 
C.  A.  Baldwin,  for  defendants  In  error. 

JACKSON,  C.  This  case  Is  submitted  both 
upon  a  motion  to  dismiss  the  error  proceed- 
ings and  upon  the  merits  of  the  question 
raised  by  the  petition  in  error.  The  mo- 
tion to  dismiss  the  petition  in  error  Is  based 
upon  the  ground  that  the  plaintiffs  neglected 
to  prepare  and  file  a  bill  of  exceptions.  The 
original  certificate  of  the  derfe  of  the  dis- 
trict court  recites  that  the  bill  of  exceptions 
attached  to  and  made  a  part  of  the  tran- 
script is  the  original  bill  of  exceptions.  Sub- 
sequently, however,  a  new  certiflcate  of  the 
clerk  was  attached  to  the  record,  from 
which  It  appears  that  that  portion  of  his 
original  certiflcate  referring  to  the  bill  of 
exceptiouB  is  erroneous;  that  no  bill  of  ex- 
ceptions had  ever  been  filed. 

The  only  question  Involved  in  the  case  is 
the  refusal  of  the  district  court  to  tax,  as  a 
part  of  the  costs  and  expenses,  an  attor- 
ney's fee.  That  question  Is  presented  by  the 
transcript,  and  no  bill  of  exceptions  is  nec- 
essary to  enable  this  court  to  determine  the 
question.  The  motion  of  the  defendants  to 
dlsmtsa  the  error  proceedings  is  therefore 
overruled. 

The  plaintiffs,  five  In  number,  Instituted 
the  proceeding  In  the  court  below  for  the 
partition  of  real  estate.  Three  of  the  plain- 
tiffs were  minors,  and  the  caption  of  the 
original  petition  discloses  that  they  appeared 
by  their  mother  and  next  friend.  The  plain- 
tiffs represent  a  one-fifth  interest  in  the  real 
«state  sought  to  be  partitioned.  Personal  serv- 
ice was  had  upon  the  defendants,  who  were 
defaulted  at  the  hearing,  and  a  decree  of 
partition  entered  as  prayed,  on  the  23d  day 
of  July,  190S.  On  November  23,  1903,  the 
defendants,  by  their  attorney,  filed  in  the 
office  of  the  clerk  of  the  district  court  an 
instrument  indorsed  on  the  back,  "Objections 
to  Jurisdiction,"  the  text  of  -which  Is  as  fol- 
lows: 

"The  above  named  defendants,  Elizabeth 
Emerick,  John  Emerlck,  and  Hattie  Amelia 
Hale,  In  reference  to  the  matters  here  in- 
volved, say  the  facts  stated  fu  the  petition 
as  to  the  Interests  of  said  defendants  In  the 
lands  to  be  partitioned  are  true  as  therein 


stated;  and  that  said  John  Bmerick,  Eliza- 
beth Emerick  and  Hattie  Amelia  Hale  are 
the  owners  of  and  are  entitled  to  have  and 
bold  four  fifths  («/b)  part  of  said  lands.  That 
by  reason  of  the  fact  that  three  of  the  heirs 
of  Eli  Johnson,  Jr.,  deceased,  who  as  such 
heirs  are  each  entitled  to  have  a  one  twen- 
tieth part  of  said  lands  set  off  to  them,  are 
minors,  it  Is  entirely  impractical  to  make  an 
actual  partition  of  the  land,  such  a  parti- 
tion would  liave  rendered  their  separate  in- 
terests In  the  land  almost  valueless,  and  for 
that  reason  and  to  protect  said  minors,  and 
for  no  other  reason,  these  proceedings  are 
properly  Instituted,  and  by  a  sale  of  all  of 
said  lands  have  the  value  of  the  one  fifth 
Interest  in  the  land  which  is  to  be  divided 
between  the  said  heirs  of  said  Mi  Johnson, 
Jr.,  determined;  an  amicable  partition  be- 
tween John  and  Elisabeth  Emerick  and  Mrs. 
Hale,  who  is  the  sister  of  Mrs.  Emerick,  it 
a  partition  is  ever  desired,  can  be  made  at 
any  time,  and  without  costs.  The  aforesaid 
defendants  say  that  to  protect  their  rights 
and  Interest  here  involved,  and  to  see  that 
the  steps  taken  to  obtain  the  partition  were 
in  all  things  regular  and  legal,  they  em- 
ployed 0.  A.  Baldwin,  attorney,  as  tbelr 
counselor  and  advisor,  and  he  has  acted  as 
such  from  the  commencement  ai  this  action. 
Defendants  soy  that  they  have  been  advised 
by  their  attorney  that  ^  Is  extremely  doubt- 
ful as  to  whether  a  suit  for  partition  of 
land  can  be  brought  by  minors  In  the  name 
of  'their  next  i^iend,'  as  is  done  In  this  f:ase, 
and  they  here  and  now  submit  that  question 
to  the  court  and  ask  Judgment  tha«on.  If 
the  court  finds  that  snlt  cannot  be  thus 
brought.  It  wotild  invalidate  the  entire  pro- 
ceedings had.  Said  defendants  say  that  they 
are  Informed  and  believe,  and  therefore  arer 
the  fact  to  be,  that  no  proceedings  have  been 
taken  to  settle  the  estate  of  said  Ell  Jen- 
sen, Jr.,  deceased,  and  there  is  here  nothing 
appearing  that  there  are  no  claims  against 
said  estate  ttiat  must  be  folly  paid  before 
said  heirs  of  said  Ell  Johnson,  Jr.,  deceased, 
are  entitled  to  receive  the  one  fifth  part  of 
the  proceedings  arising  from  the  sale  of  the 
lands  or  any  part  the^^eof.  Whoefore  said 
defendants  ask  the  court  before  an  order  of 
sale  of  the  property  is  made,  that  the  court 
determine  the  question  as  to  the  right  of 
the  said  minors  to  bring  this  suit  in  the 
name  of  their  next  friend,  and,  If  the  coort 
finds  that  the  suit  was  so  propwiy  brought, 
then  and  in  that  case,  the  court  make  such 
order  as  is  provided  In  section  ^8,  Code  of 
Civil  Procedure,  Nebraska." 

Tbe  district  court,  it  appears  from  the 
record,  considered  this  so-called  "objections" 
to  Its  Jurisdiction,  and  determined  that  the 
action  was  properly  brought  in  the  name  of 
the  minors  by  their  mother  and  next  friend. 
The  record  recites,  however,  that,  out  of 
deference  to  counsel  who  filed  the  objectloiia, 
the  title  to  the  petition  and  In  the  decree 
was  changed  to  read,  "Qoardlan  and  next 
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friend,"  No  otb&e  or  further  appearaoce 
ms  made  by  the  defendants  until  after  the 
«€iiflrmatlon  of  the  aale,  when  the  plaintlfla 
aiked  for  the  allowance  of  a  reasonable  at- 
torney* a  fee,  the  defendants  again  appeared 
and  resisted  the  allowance  of  an  attorney's 
fee.  The  coort  allowed  the  attorneys  for 
the  plaintiffs  the  sum  of  |160  for  serrlces 
rendered  the  referees,  and  fonnd  "that  the 
law  of  this  state  does  not  authorize  the  tax- 
ing as  costs  in  any  action  of  partition  the 
fees  for  serrlces  of  attorneys  for  the  plain- 
tiff, without  the  consent  and  against  the  ob- 
jection and  protest  of  defendants,  they  har- 
iDg  employed  separate  counsel,  and  for  that 
reason  alone  It  Is  ordered  by  the  court  that 
the  objections  to  such  allowance  be  sustain- 
ed, and  that  the  said  motion  be,  and  the 
same  hereby  la,  overruled,  to  which  concln- 
sloo  and  cMTder  tiie  plaintiffs  except,  and 
their  exception  Is  allowed." 

It  Is  contended  by  counsel  for  defendants 
that  the  judgment  of  the  district  court  Is 
right;  because  the  proceedings  were  adverse 
as  between  the  plainttfTs  and  defendants. 
That  question,  however,  most  be  determined 
from  the  record  with  reference  to  the  claims 
of  the  different  parties  to  the  suit  and  the 
-jonrse  pursoed  by  them.  In  law  an  adver- 
sary proceeding  Is  one  in  distinction  from 
an  application  to  which  no  opposition  Is 
made.  Was  the  paper  filed  In  this  case  four 
months  after  the  entry  of  the  decree  such  a 
one  as  raised  an  Issue  as  between  the  plaln- 
tUFs  and  defendants?  On  the  contrary,  it 
seems  to  have  been  In  the  nature  of  a  friend- 
ly sosgestloa  to  the  court  on  the  part  of  the 
defendants  and  In  bebalf  of  the  plaintiffs. 
The  allegations  of  the  petition  were  admit- 
ted to  be  true.  The  interest  of  the  defend- 
ants in  the  proper^  sought  to  be  partitioned 
was  conceded  to  have  been  properly  set  out 
In  the  petition  and  provided  for  in  the  de* 
cree.  No  relief  was  sought  on  behalf  of  the 
defendants.  No  adverse  action  was  ever 
taken  in  the  case  until  the  plaintiffs  requested 
the  payment  of  counsel's  fees  out  of  the  pro- 
ceeds of  the  sale  of  the  premises.  When  that 
application  was  made,  the  proceedings  at 
once  became  adverse  on  the  question  of  the 
payment  of  attorney's  fees  alone;  but  a  con- 
test over  the  payment  of  attorney's  fees 
would  not  of  Itself  be  sufficient  to  moke  the 
partition  iffoceedlngs  adversary,  and,  in  our 
judgment,  the  case  must  turn  tipon  the  right 
of  the  trial  court  to  allow  attorney's  fees  in 
partition  proceedings  In  any  event  That 
qoestion  never  seems  to  have  been  before 
this  court  except  in  the  case  of  Oliver  v. 
Lansing  et  al.,  67  Neb.  862,  77  N.  W.  802. 
That  case,  however,  does  not  determine  the 
right  of  the  court  to  allow  an  attorney's  fee 
Id  partition  proceedings  where  such  proceed- 
Inga  are  amicable,  because  that  question  was 
not  before  the  court  In  that  case  the  pro- 
ceedings were  confessedly  adversary.  The 
inference,  however,  to  be  drawn  from  the 
Ungusg*  of  Ux,  Jostlet  SoUlvan,  who  da- 


Uvered  the  opinion  of  tiie  court,  Is  that,  had 
the  proceedings  been  amicable,  It  would  be 
proper  to  allow  an  attorney's  fee. 

The  statute  provides  that  all  costs  of  pro- 
ceedings in  partition  shall  be  paid  in  the  Bnt 
instance  by  the  plaintiffs,  bnt  eventually  by 
all  the  parties  In  proportion  to  their  Inter- 
ests, except  those  costs  which  are  created 
by  contests  above  provided  for.  It  has  been 
the  practice  of  the  trial  courts  generally  In 
this  state  to  allow  a  reasonable  attorney's 
fee  to  be  paid  out  of  the  proceeds  of  the  sale 
according  to  the  Interests  of  the  parties,  in 
addition  to  the  other  costs  incurred.  This 
practice  Is  supported  by  precedent  Orig- 
inally the  Bngllsh  law  courts  required  par- 
ties In  partition  proceedings  to  pay  their  own 
expenses  up  to  the  entry  of  the  order  of  par- 
tition, and  thereafter  the  expense  Incurred 
was  paid  out  of  the  estate.  Later,  when  the 
chancery  courts  assumed  jurisdiction  of  par- 
tition proceedings,  owing  to  complications  in 
Uties  with  which  the  law  courts  could  not  deal, 
the  practice  of  requiring  all  costs  and  ex- 
pfflises  to  be  paid  out  of  the  estate,  especially 
In  cases  where  the  Interests  of  minors  were 
involved,  prevailed.  It  is  probably  due  to 
that  practice  that  in  the  United  States  sev- 
eral states  have  provided  by  statute  for  the 
payment  of  attorney's  fees  In  partition  pro- 
ceedings by  all  the  parties  In  proportion  to 
their  interests.  Many  of  the  states,  however, 
have  not  by  ^ress  terms  provided  for  tbe 
payment  of  attorney's  fees  in  partition  pro- 
ceedings, and  tbe  courts  of  last  resort.  In 
some  of  these  states  at  least  notably  Rhode 
Island,  Ohio,  Michigan,  and  Minnesota,  have 
held  that  the  trial  court  should  allow  fees 
to  counsel  conducting  the  proceedings  where 
they  are  not  adversary.  Bedecker  v.  Bowen, 
16  B.  I.  62.  28  Atl.  62;  Lowe  v.  PhllUps,  21 
Ohio  St  667;  Oreusel  v.  Smith,  86  Mich. 
674,  48  N.  W.  616;  HaoKOi  T.  Ingwaldaon 
(Minn.)  87  N.  W.  916. 

It  has  already  been  noticed  that  three  of 
the  plaintiffs  are  minors,  who  represent  only 
three-twentieths  of  the  estate  partitioned, 
and  under  the  clrcomstances  in  this  case  it 
would  be  Inequitable  not  to  require  all  of 
tbe  parties  to  contribute  toward  the  payment 
of  the  fees  of  counsel  whose  services  were 
equally  beneficial  to  them  all.  The  trial 
court  allowed  counsel  for  the  plaintiffs  a  fee 
of  $150  for  services  performed  in  behalf  of 
the  referees.  That  service,  however,  is  one 
which  should  ordinarily  be  performed  by 
counsel  who  are  employed  generally  In  the 
case,  and.  If  the  conclusion  reached  by  the 
trial  court  with  respect  to  the  allowance  of 
attorney's  fees  was  correct  the  allowance 
of  the  item  of  f  150  was  entirely  improper. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed  In  so  far  as  it  de- 
nies tbe  allowance  of  an  attorney's  fee,  and 
that  the  case  be  remanded  for  further  pro- 
ceedings In  conformity  with  this  opinion. 

▲LBEBT  and  DJJFFIE,  OO,  coacac 
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PEB  cmtXAM.  For  the  reasutns  stated  Id 
the  forcing  opinion,  the  Judgment  of  the 
difltilct  court  Ib  reversed  in  so  far  as  It  de- 
nies the  allowance  of  an  attorney's  tee.  and 
the  case  Is  remanded  for  farther  proceedings 
In  conformity  with  thla  opinion. 

SEDGWICK,      not  slttlns. 


BIOHABDSON  et  al.  t.  GITT  0B>  OMAHA 
et  aL 

(Stwreme  Court  of  Nebraska.   June  22,  1909.) 

1.  MuniciFAi,  Oobpobatiohb  —  MEEnnaa  or 

Council— Sotticibnct  of  CAi.r.. 

A  call  for  a  special  ecsslon  of  the  city  coun- 
cil of  the  city  of  Omaha  In  the  following  lan- 
guaM:  "A  special  meeting  of  the  city  council 
of  toe  city  of  Omaha  is  hereby  called  for  Satur- 
rlay,  Jnly  Ist,  1899,  at  8 :30  oVzlock  A.  M.  Id  the 
council  chamber  in  the  City  Hall,  for  the  pur- 
pose of  oonaidering  communications,  petitions, 
resolottoos,  committee  reports  and  ordinances 
on  first,  second  and  third  reading  aod  pasaage" 
— where  such  call  Is  properly  recorded  iu  the 
journal  with  the  proceedings  of  the  council 
whCT  assembled,  is  a  sufficient  compliance  with 
ihe  provisions  of  the  Omaba  diarter  to  enable 
the  council  to  Introduce,  read,  and  pass  ordinan- 
ces at  such  special  meeting. 

2.  Saics  —  IicpEovEicEHTS  ~  DmoHAnoir  or 
Matbbials. 

A  resolution  adopted  by  the  city  council 
of  the  city  of  Omalia,  directing  that  certain 
permanent  sidewalks  shall  be  constructed  "of 
stone  or  artificial  stone,"  is  a  compliance  with 
the  provisions  of  an  ordinance  In  force  In  that 
city,  requiring  the  muror  and  council  to  desig- 
nate the  kind  of  material  with  which  permanent 
sidewalks  shall  t>e  constructed,  and  does  not 
amount  to  a  delegation  of  the  authority  to  de- 
termine of  what  material  permanent  waUu  shall 
be  nmstmcted. 
(Syllabus  by  the  Court) 

Commissioners*  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Douglas 
County;  Dickson,  Judge. 

Action  by  Lyman  Richardson  and  others 
against  the  dty  of  Omaha  and  another. 
Judgment  for  plalntlffB,  and  defendant  city 
appeals.  Reversed. 

C.  G.  Wright,  W.  H.  Herdman,  and  A.  O. 
Ellick,  for  appellant  W.  H.  Pennoclc  and 
McGHton,  Oalnes  &  Storey,  for  appellees. 

JACKSON,  O.  The  plaintiffs  instituted 
this  action  to  enjoin  the  collection  of  certain 
special  taxes  and  assessments  levied  by  the 
dty  of  Omaha  on  certain  lots  and  lands,  and 
the  case  was  brought  to  this  court  by  appeal 
from  the  decree  declaring  the  assessments 
In  Street  Improvement  District  No.  679  to 
be  void,  and  that  the  assessment  for  certain 
permanent  sidewalks  was  also  void.  It  ap- 
pears from  the  record  that  at  special  meet- 
ings of  the  dly  council  of  the  city  of  Omaba 
an  ordinance  was  Introduced  and  passed  pro- 
viding for  certain  Improvements  In  Street 
Improvement  District  No.  679.  Section  89 
of  the  charter  of  Omaha  provides:  "The 
mayor  or  any  three  councllmen  shall  have 
power  to  call  special  meetings  of  the  council. 


the  object  of  which  shall  be  submitted  to  the 
council  In  writing,  and  the  call  and  object 
and  disposition  tlmeof,  shall  be  entered  up- 
on  the  ionmal  by  the  clerk."  The  record  of 
the  meeting  at  which  the  ordinance  was  In- 
troduced, In  so  far  as  It  Is  pertinent  to  the 
inquiry,  is  as  follows:  "Council  Chamber,. 
July  Ist,  1809.  Special  meeting.  Council 
called  to  Order.  Special  session  Saturday 
July  1st,  1889,  at  8:30  o'clock.  A.  M.  by 
Prcsldmt  Bln^am.  Present  Bechel,  Bnr- 
ley,  Burm ester,  Karr,  Mount  Stuht,  Mr. 
Presldait  Absent  Lobeck,  Mercer.  Qnomm 
present  Call.  A  special  meeting  of  the  dty 
conndl  of  the  dty  of  Omaha  is  hereby  called 
for  Saturday,  July  1st  1899.  at  8:80  o'docfc 
A.  M.  In  the  conndl  chamber  In  ttie  Oity 
Hall,  for  the  purpose  of  considering  com- 
municatione,  petitions,  reeolntions,  commit- 
tee reports  and  ordinances  on  first  second 
and  third  reading  and  passage.  Frank  J. 
Burkley,  Bmest  Stuht,  W.  W.  Bingham.  Wm. 
F.  Bechel."  At  this  meeting  the  ordinance 
was  Introduced,  read  the  first  tlme^  and,  un- 
der a  suspension  of  the  rules,  read  for  the 
second  time.  On  July  3d  of  the  same  year, 
at  another  spedal  meeting  of  the  council,  of 
which  record  lm[K>rtant  to  the  Inquiry  is  snb- 
stantially  the  same  as  that  of  the  meetlng^ 
of  July  1st  with  the  exertion  of  the  date 
and  the  hour  of  the  meeting,  and  that  only 
one  of  the  coundlmen  was  absent  the  ordi- 
nance was  pnt  upon  Its  third  reading  and 
passage,  and  was  passed  by  the  necessary 
number  vt  votes. 

It  is  contended  by  tiie  plaintifrB  that  the 
ordinance  Is  void  because  it  was  Introduced 
and  passed  at  epedal  sessions  of  the  d^ 
conndl,  and  at  the  spedal  sessions,  so  held, 
the  object  of  the  meeting  was  not  submitted 
to  the  council  in  writing,  nor  was  the  object 
and  call  of  the  meeting  spread  upon  the 
journal  of  the  conndl  by  the  clerk.  This 
contention  of  the  plaintiffs  was  sustained  by 
the  court,  and  the  collectiw  of  the  spedal 
assessments  and  taxes  was  enjoined.  The 
record  of  the  spedal  meetings  quoted  above 
was  introduced  and  received  in  evidence  at 
the  instance  of  the  plalntlffB,  from  which  It 
appears  that  the  claim  of  the  plaintiffs  and 
the  finding  of  the  conrt  that  the  call  and  ob- 
ject of  the  meeting  vras  not  spread  on  the 
journal  of  the  dty  conndl  by  the  clerk  Is 
not  well  founded.  It  Is  argued  connsel 
that  Omaha  Inherited  Ita  charter  provisions 
from  the  colonies,  wbidi  required  notice  of 
spedal  town  meetings  to  contain  a  statement 
of  the  object  and  purpose  of  the  meeting,  and 
that  consideration  of  the  construction  placed 
upon  the  requirements  as  to  the  notice  of 
such  spedal  town  meetings  will  sustain  thdr 
contention  in  this  case.  A  careful  reading, 
however,  of  the  charter  provision  relied  up- 
on, leads  to  a  different  conclusion.  No  par- 
ticular form  for  the  notice  of  spedal  meet- 
ings of  the  dty  council  In  Omaha  Is  required 
by  the  charter,  nor  is  It  required  that  the  ob- 
ject of  the  meetiog  shall  be  stated  in  the 
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calL  What  eeems  to  be  required,  If  the  char- 
ter proTlslon  Is  mandatory,  Is  that  after  the 
coondl  la  conTened  the  object  of  the  meeting 
sball  be  stated;  In  other  words,  that  the 
question  eball  be  stated  before  the  motion  is 
put  We  think  that  the  Omaha  charter  has 
adopted  the  form,  rather  than  the  substance, 
of  the  requirements  necessary  to  a  epeclal 
town  meeting  In  the  colonial  period,  and  that 
tbe  call  of  the  special  meetings  of  tbe  Oma- 
ba  council  Included  a  snffleient  statement  of 
the  object  of  the  meeting,  and  obviates  the 
necessity  of  any  other  statement  or  pro- 
<edore  to  give  the  meeting  vitalf^,  other 
than  the  act  of  spreading  the  call  at  large 
npon  the  Journal  as  a  part  of  the  proceedings 
«f  the  council.  A  very  substantial  reason 
mlgbt  be  given  for  obeying  the  provision  of 
tbe  charter,  had  It  required  notice  of  the 
meeting  to  contain  a  statement  of  the  object 
of  the  meeting,  but  there  seems  to  be  no  good 
reason  for  Insisting  that,  after  the  council 
has  conv^ed,  the  contents  of  the  proposed 
ordinance  shall  be  disclosed  by  a  statement 
before  the  ordinance  is  read,  when  a  much 
more  satisfactory  exposition  of  the  ordinance 
la  made  by  the  reading  of  the  ordinance  It- 
self. We  conclude  that  the  requirements  of 
the  provisions  of  the  Omaha  charter  ques- 
tloned  in  this  proceeding  have  been  substan- 
tially complied  with. 

Upon  the  other  branch  of  the  case,  relat- 
ing to  the  assessments  for  permanent  side- 
walks. It  is  contended  by  the  plaintiffs,  and 
vas  found  by  the  court,  that  the  resolution 
directing  the  construction  of  the  walks  la  In- 
valid because  the  mayor  and  council  did  not 
designate  the  kind  of  material  with  which 
ttie  walks  should  be  constructed,  and  that 
the  authority  to  designate  such  material  was 
delegated  to  the  board  of  public  works,  con- 
trary to  the  provisions  of  the  ordinance  nn- 
der  which  the  walks  were  ordered  to  be 
constructed.  Section  3  of  the  ordinance  of 
tbe  city  authorizing  the  mayor  and  council 
to  wder  the  construction  of  permanent  walks 
is  as  follows:  "That  the  sidewalks  sball  be 
laid  and  constructed  of  permanent  material, 
such  as  brick,  tiling,  stone,  arUflcial  .stone, 
macadam,  slagollthic  or  other  like  material, 
as  may  be  ordered  by  the  mayor  and  coun- 
cil." The  resolution  directing  the  construc- 
tion of  the  walks  provided  that  they  should 
be  constructed  "of  stone  or  artificial  stone," 
and  required  them  to  be  constructed  accord- 
ing to  the  plans,  specifications,  and  require- 
ments of  the  board  of  public  works,  and  pro- 
vided tliat,  unless  the  owner  or  owners  of 
tbe  premises  should  construct  such  walks 
wltbin  15  days,  the  board  of  public  works 
should  cause  the  same  to  be  done  and  re- 
port the  cost  to  the  city  council  to  be  as- 
sessed  to  the  extent  of  special  benefits  there- 
to upon  the  lot,  part  of  lot,  or  real  estate 
along  or  abutting  with  such  sidewalk  so 
constructed.  The  owners  failed  to  comply 
with  the  resolution,  and  tbe  walks  were  con- 
stmcted  by  the  dty,  and  the  cost  of  such 


construction  assessed  to  the  owners  of  the 
abutting  property,  according  to  the  provi- 
sions of  the  resoiutien  directing  construction 
of  the  walks.  The  district  court  sustained 
tbe  contention  of  the  plaintiffs,  and  enjoin- 
ed the  collection  of  the  special  assessments 
and  taxes;  the  language  of  the  decree  being: 
"For  the  reason  that  the  city  of  Omaha, 
through  its  mayor  and  council,  failed  to  de- 
termine or  designate  the  material  of  which 
the  sidewalks  should  be  constructed,  but  un- 
lawfully delegated  the  power  to  designate 
and  determine  the  material  to  be  used  In 
said  sidewalks  to  the  board  of  public  works 
in  the  cW 

We  find  ourselves  unable  to  agree  with  the 
conclusions  reached  by  the  district  court  The 
mayor  and  counsel  directed  the  sidewalks  to  be 
constructed  of  stone,  leaving  it  to  the  ov/jiec  in 
the  first  Instance,  and  to  the  board  of  public 
works  In  the  second  instance,  to  determine 
whether  the  stone  bo  used  should  be  natural 
or  artificial — a  provision  which  we  tliink  ben- 
eficial to  the  property  owner,  especially  so  had 
he  elected,  as  he  should  have  done,  to  have 
obeyed  the  mandate  of  the  corporate  author- 
ity, and  constructed  the  sidewalk  at  once, 
Instead  of  compelling  the  public  to  resort  to 
the  expediency  of  Improving  his  property, 
and  being  obliged  to  appeal  to  the  courts 
to  compel  blm  to  make  payment  therefor.  A 
similar  question  was  before  the  Appellate 
Oourt  of  Missouri  in  the  case  of  Qallaher  v. 
Smith,  65  Mo.  App.  116.  In  that  case  it  ap- 
pears that  the  cl^  of  St  Joseph  had  direct- 
ed the  construction  of  certain  walks  "of 
plank,  sawn  from  sound  pine,  white  or  burr 
oak  timber."  The  charter  provision  under 
which  the  council  in  that  case  acted  Is  as 
follows:  "The  common  council  shall  have 
the  power  to  cause  to  be  constructed,  re- 
constructed or  otherwise  Improved  and  re- 
paired all  •  •  •  sidewalks  ♦  •  • 
within  tbe  city,  at  such  time  and  to  such 
extent  and  of  such  dimensions  and  with 
such  materials  and  in  such  manner  and 
under  such  regulations  as  shall  be  provided 
by  ordinance."  Payment  of  a  tax  Imposed 
for  the  construction  of  a  walk  was  sought 
to  be  avoided,  upon  the  ground  that  tbe 
ordinance  and  the  contract  was  void,  as 
they  delegated  to  the  city  engineer  a  dis- 
cretion which  was  vested  by  the  charter  in 
the  city  council.  The  court  says:  "The 
ordinance  and  contract  clearly  left  It  to  the 
option  of  the  contractor  to  use  either  pine 
or  oak  ]umt)er  in  building  the  sidewalk. 
Was  the  ordinance  for  that  reason  void? 
In  support  of  the  Judgment  below.  It  Is  in- 
sisted that  the  ordinance  fails  to  designate 
the  materials  from  which  the  walk  was  to 
be  constructed,  but  left  the  decision  of  that 
matter  with  the  contractor,  thereby  dele- 
gating the  legislative  power  of  the  common 
council  to  another.  ♦  •  •  We  cannot 
give  our  assent  to  the  contention  that  there 
was  such  a  delegation  of  legislative  Judg- 
ment aa  would  avoid  tbe  ordinance;.  Tbe 
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council  has  not  failed  to  designate  the  ma- 
terial. The  ordinance,  with  much  mlnnte- 
neas  of  detail,  lias  prescribed  the  length, 
breadtti,  and  tiilckness  of  the  lumber,  how 
laid  and  how  ballasted,  and  tlien  has.  In  ef- 
fect, said  to  the  contractor,  'We  are  Indlf* 
fvent  whether  you  use  pine  or  oak;  either 
will  answer.'  The  council  has  exerdsed  Its 
Judgment,  and  declared  in  efFect  that  there 
can  be  no  choice  between  tlie  two;  and  this 
is  all  that  can  be  asked.  •  •  •  Wethlnk 
the  council,  in  the  matter  In  band,  did  ex- 
ercise its  Judgment  and  dlacretloii,  and  did 
not  delegate  It  to  another."  The  reasoning 
In  that  case  is  sound,  and  in  our  judgment 
should  be  adopted  and  followed  in  this  (suw. 

As  the  district  court  allowed  a  perpetual 
injunction,  we  recommend  tiiat  the  Judg- 
ment of  tbe  district  court,  in  so  far  as  it 
affects  the  special  taxes  and  aseessments  In 
Street  ImproT«nettt  District  No.  6TO,  and 
for  the  construction  of  permanent  sidewalks 
along  the  north  142  feet  of  sublot  1  of  tax 
lot  16,  section  21,  township  16,  range  18,  and 
lots  6  and  6,  block  8;  West  End  AtUltlon  to 
the  cll7  of  Omaha,  be  rereraed.  and  the  ac- 
tion dismissed. 

ALBERT  anA  DUFFIS.  CC.,  fioncui 

-  FOR  OUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  rerersed,  and  the  acticm  is 
dismissed  in  so  far  as  it  affects  the  special 
taxes  and  assessments  In  Street  Improre- 
ment  District  No.  670,  and  for  the  constmc- 
tlon  of  permanent  sidewalks  along  the  north 
142  feet  of  sublot  l  of  tax  lot  16,  section  21. 
townsh^  range  12,  and  lots  5  and  6, 
block  8,  West  Bnd  Addition  to  the  dty  of 
Omaha. 

SBDGWIOK,  3n  not  sitting. 


FIRST  NAT.  BANK  OF  PLATTSMOlTTn, 

NEB.,  T.  GIBSON  et  al. 
(Sapreme  Court  oi  Nebraska.   June  22,  1905.) 

Res  Judicata. 

The  plea  of  res  adjudlcata  applies  not  only 
to  the  poiDts  npon  v/iiidi  the  court  was  requir- 
ed b7  the  parties  to  pronounce  a  jttclgment,  but 
to  every  point  which  properly  belonged  to  the 
subject-matter  of  litigation,  and  which  the  par- 
ties, exercising  reasonable  diligence,  might  have 
brought  forward  at  that  time.  This  rule  is 
not  inflexible,  and  may  yield  in  cases  where  a 
good  and  valid  reason  or  excuse  for  the  failure 
to  allege  the  facts  and  seek  relief  in  tbe  former 
action  is  shown,  but  in  the  instant  case  such 
excuse  is  neither  pleaded  nor  proved. 

[Ed.  Note. — For  eases  in  point,  see  voL  80, 
Oent  Dig.  Judgment,  fi§  1234^1240.] 

(Syllabus  by  the  Court.) 

Commissioners*  Opinion.  Department  No. 
1.  Error  to  District  Court,  Cass  County;  Jes- 
sen.  Judge. 

Action  by  the  First  National  Bank  of 
Flattsmouth  against  Fftmds  N.  Gibson  and 


othras.  Judgment  tar  defendants  and  ^aln- 
tut  brings  raror.  Berersed. 
Bee  94  N.  W.  065. 

A.  N.  SulUvan,  for  First  Nat  Bank.  8. 
lb  GeiBthardt,  for  Gibson.  Samuel  Chap- 
man, for  Carter. 

LETTON,  a  TMs  action  Is  based  upon 
the  same  facts  narrated  In  First  National 
Bank  r.  Gibson,  67  Neb.  246,  77  N.  W.  662, 
and  Id.,  00  Neb.  767.  84  N.  W.  259,  with  tbe 
additional  fact,  tha^  after  the  former  adju- 
dication tlut  the  plaintiff's  Judgment  was  a 
lien  upon  the  land  in  controversy,  flie  ivem- 
Ises  were  sold  upon  a  prior  lien  by  a  decree 
of  the  United  States  Cbcnlt  Court  for  Hie 
District  of  Nebraska,  so  that  the  plalntUT 
bad  no  benefit  from  Its  Judgment  or  decree. 
It  seeks  by  this  action  to  compel  Francis  N. 
Gibson  to  account  for  the  rents  and  proflts 
of  tbe  land  dming  the  time  be  occupied  it, 
and  to  apply  the  same  to  the  payment  of  Its 
Judgment  Tbe  district  court  granted  the  re- 
lief prayed  to  the  extent  of  four  years*  rents, 
and  held  that,  as  to  the  remainder  of  ttie 
rents  and  profits,  the  action  was  barred 
tbe  Btetute  of  limitations.  Plaintiff  prose- 
cutes error  from  this  ruling,  claiming  that 
the  stetute  hsd  not  ran.  and  that  it  was  en- 
tttied  to  all  tiie  rente  and  profits,  wldle  tlie 
def  Nidant  Francis  N.  Gibson  prosecutes  a 
cross-appeal  upon  the  whole  record.  A  num- 
ber of  defenses  are  set  up  by  the  defendant 
Gibson,  for  the  most  part  setting  up  mat- 
ters adjudicated  In  the  farmer  case.  In  the 
view  we  take  of  the  case^  it  will  only  be  nec- 
essary to  ctmslder  one  of  the  defenses  relied 
iQion.  This  defense  is  that  the  Judgment  tn 
the  former  ease,  which  was  a  creditors'  bill 
to  roich  the  land  and  subject  It  to  the  pay- 
ment of  plaintiff's  Judgment,  is  a  bar  to  this 
action,  since  It  was  a  former  recoTery 
against  defendant  Francis  N.  Gibson  for  er- 
erythlng  received  by  him  as  a  result  of  tbe 
fraud  of  Garter  and  Benjamin  A.  Gibson. 
The  point  to  be  determined  Is  whetiier  or 
not  tiie  cause  of  action  In  this  case  la  essen- 
tially the  same  as  that  in  tbe  former  atse. 
and  whether  the  relief  now  sought  was  ob- 
tainable therein. 

It  Ib  a  well-established  principle  that  one 
IB  not  permitted  to  spilt  his  cause  of  action; 
that,  if  be  might  bare  bad  all  the  relief  lie 
seeks  tn  an  action  he  has  brought  and  pros- 
ecuted to  final  Judgment,  he  may  not  again 
Tex  his  former  adversary  with  another  suit 
based  upon  the  same  wrong.  It  Is  also  a 
rule,  which  we  have  applied  a^lnst  tbe  ap- 
pellant herein  as  to  most  of  the  defenses  he 
has  set  op  in  his  answo*,  that  (to  quote  the 
plaintiff  In  error's  brief)  "a  Judgment  Is  con- 
clusive not  only  as  to  the  sut^ectmatter  in 
suit;  but  as  to  all  other  suits,  whidi,  tbongh 
concerning  other  subject-matter.  Involve  the 
same  Issues."  In  Henderson  v.  H«iderson, 
3  Hare  (Eng.)  100.  115,  the  Vice  Chancellor 
said:  "In  trying  this  question,  I  believe  I 
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state  the  mle  of  the  court  correctly  wtaen  I 
uy  tlwt,  wbere  a  given  matter  becomes  the 
snhJeet  of  litigation  In,  and.  of  adjudication 
by.  a  court  of  competent  Jurisdiction,  the 
court  requires  the  parties  to  that  litigation 
to  bxlng  fwward  their  whole  case,  and  wlU 
not  (except  under  qiedal  drcumstances)  per- 
mit the  nme  parties  to  open  the  some  sul>- 
Ject  of  litigation  In  respect  of  matter  whldi 
might  have  heen  brought  forward  as  part  of 
the  subject  in  emteat;  but  which  was  not 
broogbt  forward,  only  because  they  hare, 
from  negligence,  Inadvertence,  or  even  acci- 
dent, omitted  a  ]>art  of  their  case.  The  plea 
of  rea  adjodicata  applies,  except  In  special 
cues,  not  only  to  points  upon  which  the 
court  was  actually  required  by  the  parties 
to  form  an  opinion  and  pronounce  n  Judg- 
ment but  to  every  point  which  properly  be> 
longed  to  the  subject  of  litigation,  and  whlcb 
fbe  parties,  exerdslng  reasonable,  diligence, 
might  have  broiUEbt  forward,  at  that  time." 
Belolt  ▼.  Morgan,  7  WalL  619. 19  L.  Bd.  20S; 
Cromwell  v.  County  of  Sac,  94  tJ.  S.  351,  24 
L.  Bd.  195;  Black  on  Judgments,  |  809;  Sla- 
ter T.  Bklrvlng,  SI  Neb.  108.  70  N.  W.  403, 
66  Am.  St.  Bep.  444.  Applying  these  roles 
to  the  present  action,  what  Is  the  situation? 

Hie  plaintiff;  by  the  decree  In  the  credit 
oc^  Mil,  established  conclusively,  as  against 
the  aro^lant  here,  tiie  fact  that  he  was  not 
a  hi»a  fide  purchaser  of  the  land,  and  that 
ft  was  subject  to  the  lien  of  Its  Judgment 
The  matters  the  i^pellant  sets  up  In  his  an- 
nrer  tm  account  of  which  he  seeks  to  re- 
open or  go  behind  that  adjudication,  there- 
fore, cannot  be  considered,  and,  as  we  have 
■em,  he  la  bound  by  that  adjudicatl(m.  On 
the  other  hand,  the  estoppels  are  mutual, 
and  the  plaintiff,  having  limited  his  demand 
for  r^ef  In  the  former  action  to  a  decree 
clearing  the  title  to  tiie  land  so  as  to  subject 
it  to  his  Judgment  lien,  and  making  no  show- 
ing at  that  time  of  l^e  existence  of  a  prior 
Qen  which  would,  probably  take  the  land,  and 
which  would  warrant  him  In  asking  for  the 
aid  of  tbe  court  In  reaching  the  rents  and 
piDflts  which  Francis  N.  Glbsoil  had  Hiereto- 
(ote  ncelved,  or  an  impounding  of  those 
tiiereafter  accruing  by  means  of  a  receive? 
pending  proceedings  for  review,  cannot  again 
pursue  the  defeaidants  tm  account  of  the  same 
cause  of  action. 

Had  the  plalntUI  alleged  In  the  former 
action  the  &cts  as  to  the  value  of  the  land, 
the  prttv  mortgage,  the  rental  value,  and  the 
need  of  Impoundtog  the  rrats  and  profits  so 
u  to  lunvlde  a  fund  sufficient  to  satls^  the 
plalntUTs  Judgment  we  think  the  power  of 
the  court  was  ample  to  grant  him  the  relief 
he  aow  asks.  We  do  not  mean  to  say  that 
tUs  role  Is  inflexible  and  may  not  yield  In 
cages  when  a  good  and  valid  reason  or  ex- 
cuse for  the  failure  to  allege  the  facts  and 
MA  relief  in  the  former  action  Is  shown. 
But  in  the  Instant  case  there  Is  neither  plead- 
Int  nor  proof  of  any  reason  or  excuse  for  not 
presenting  these  facts  in  the  former  action 


and  obtaining  appropriate  rell^.  1^  Hltes 
r.  Irvine's  Adm'r,  13  Ohio  St  283,  suit  had 
been  brou^t  alleging  that  the  d^ndant  had 
obtained  the  legal  title  to  certain  property 
by  foreclosure  sale  under  an  agreement  to 
hold  the  property  in  trust  for  the  plaintiff. 
A  decree  was  entered  in  favor  of  the  plain- 
tlfft  allowing  blm  to  redeem,  and  ordering 
a  conveyance  In  payment  of  the  amount 
found  due.  Afterward,  another  actl(m  was 
tnought  to  compel  the  administrator  of  the 
defendant  "who  had  meanwhile  died,  to  ac- 
count for  waste  and  for  the  rente  and  proflte 
pending  the  first  suit  It  was  held  that  these 
causes  of  action  were  proper  and  necessary 
subjecto  of  adjudication  In  the  chancery  suit 
and  should  have  been  brought  to  the  notice' 
of  the  court  in  that  case  by  supplementel 
bill  or  otherwise.  See,  also.  Fray  v.  Hege- 
man,  98  N.  Y.  351;  Neil  v.  Toiman,  12  Or. 
293,  7  Fac.  108:  Hackworth  v.  Zollars,  80 
Iowa,  433;  Wells,  Bes  Adjudlcata,  |  251; 
Jordan  v.  Van  Epps.  85  N.  T. 

As  to  the  right  asserted  herein  by  the  ad- 
ministrator of  John  U.  Carter  to  the  rente 
and  profits,  the  decree  In  the  former  case  ad- 
judicated the  fact  that  tiie  transaction  by 
which  the  title  of  Garter  to  the  premises  was 
conveyed  through  the  channel  of  the  sherifTs 
deed  to  Benjamin  A.  Gibson  was  collusive 
and  fraudulent  This  question,  having  been 
thus  settied,  cannot  be  reopened,  and  Gar- 
ter's admlnlBtratw  can  have  no  better  stend- 
Ing  in  court  than  would  Gartv  himself  have 
If  he  were  alive.  All  parties  to  the  former 
decree  are  equally  bound,  and,  If  conclusive 
as  to  one.  It  Is  conduslve  as  to  alL 

It  is  unnecessary  to  discuss  any  other  of 
the  numerous  asidgnmoite  In  the  briefs  of 
both  plaintiff  In  error  and  of  the  appellant 
since  these  considerations  dispose  of  the 
case. 

We  are  of  the  opinion  that  the  former  re* 
covery  Is  a  bar  to  this  action,  and  that  the 
Judgment  of  the  district  court  should  be  re- 
versed and  the  cause  dismissed. 

AME>S  and  OLDHAM,  CO.,  concur. 

PBR  CURIAM.  For  the  reasons  steted  In 
tbe  foregoing  opinion,  the  Judgment  of  the 
district  court  is  ravened  and  the  cause  dis- 
missed. 

SSDOWIOE,  J.,  not  sitting. 


HANSON  V.  NATHAN. 
(Supreme  Oourt  of  Nebraska.   Jnne  22,  1906.) 

Appeal  —  Revibw— Motion  fob  New  Trial. 

The  rule  is  well  settled  that  the  Supreme 
Court  will  not  review  a  Judgment  of  the  dis- 
trict court  on  a  jwtition  in  error  as  to  errors  oc- 
currios  at  the  trial,  unless  the  alleged  errors 
are  first  called  to  the  attention  of  the  trial 
court  by  motion  for  a  new  trial.  Smith  v. 
Spaulding.  51  N.  W.  469.  34  Neb.  128. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Gent.  Dig.  Appeal  and  Error,  {  1660J 

(^Uabns  hy  the  Oourt} 
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CommisslonerB'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Oumlng  County; 
HoIIenbeck,  Judge. 

Action  by  Frank  Paul  Nathan  aga^t  Pe- 
ter Hanson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

A.  R.  Olesrai,  for  plaintiff  In  error.  Ko 
Uiah  A  Qraluun.  tta  def aidant  in  error. 

DUFFIB,  C.  Hanson,  plaintiff  In  error, 
owns  the  northwest  quarter  of  section  33, 
township  24,  range  6,  In  Coming  county,  Neb. 
Nathan,  defendant  in  errbr,  Is  the  owner  of 
the  northeast  quarter  of  the  tame  section. 
A  survey  establishing  the  boundary  line  be- 
tween these  two  quarter  sections  was  run 
and  established  In  the  year  1870,  and  the 
present  owners,  and  those  through  whom 
th^  claim  title,  occupied  the  lands  up  to  the 
line  thus  establlBhed  down  to  the  year  1001. 
About  this  time  a  controversy  arose  between 
Hanson  and  Nathan  relating  to  this  bound- 
ary line,  and  Hanson  procured  a  survey  of 
the  premises  to  be  made  by  the  county  sur- 
veyor of  Cuming  county  in  the  early  summer 
of  1902,  which  survey  established  the  line 
some  distance  east  of  that  which  had  there- 
tofore been  recognized  as  the  true  boundary. 
After  this  last  survey  Hanson  commenced  the 
erection  of  a  fence  along  the  line  established 
by  the  last  survey,  which  he  completed  In 
March,  190S,  and  took  possession  of  the  dis- 
puted strip,  and  thereupon  Nathan  commen- 
ced this  action  In  equity  to  restrain  Hanson 
from  trespassing  upon  his  premises.  An  In- 
junction was  issued  by  the  county  Judge  of 
Cuming  county,  which,  on  motion  of  Hanson, 
was  dissolved  by  the  district  Judge  upon  the 
ground  that  the  relief  claimed  was  the  pos- 
session of  a  atrip  of  land  In  dispute  between 
the  owners,  the  title  of  which  had  not  been 
established  In  a  court  of  law.  After  ttie  dis- 
solution of  the  Injunction  Hanson  filed  an 
answer,  to  which  Nathan  replied,  and  In  hla 
reply  prayed  for  a  decree  quieting  hla  title 
to  the  prunises  In  dispute.  Hanson  moved 
to  strike  this  reply  from  the  flies,  upon  the 
ground  that  it  sought  to  incorporate  a  new 
and  independent  cause  of  action  not  set  out 
Id  the  petition.  This  motion  was  overruled, 
and  titerenpon  Nathan  asked  and  obtained 
leave  to  amrad  the  prayer  of  his  petititm  by 
addii^  thweto  a  prayer  to  qnlet  his  title  to 
the  strip  In  dispute.  Leave  was  given  to  so 
amend  the  prayer  of  the  petition,  to  which 
Hanson  objected,  and  the  court  announced 
tiiat  the  trial  would  proceed  as  an  action  to 
qniet  title,  the  case  being  set  for  trial  the 
tollowlng  day.  Hanson  thereupon  moved  for 
a  continuance^  supporting  his  motion  by  a 
showing  to  the  effect  that,  because  the  action 
was  to  proceed  aa  one  to  qniet  titie,  differ- 
ent proof  would  be  necessary,  which  required 
time  to  procure.  This  motion  was  overruled, 
and  the  trial  proceeded,  resulting  in  a  decree 
quieting  title  to  the  disputed  premises  In  the 
plaintiff  Nathan.   Hanwn  baa  brought  tiie 


case  here  by  petition  In  error,  but  under  the 
well-established  rules  of  this  court,  no  mo- 
tion for  a  new  trial  being  filed  In  the  dis- 
trict court,  we  can  only  examine  the  plead- 
ings and  the  decree  entered  to  ascertain 
whether  the  decree  Is  supported  by  the  plead- 
ings on  which  the  case  proceeded  to  trial. 
Zehr  V.  Miller,  40  Neb.  701,  SO  N.  W.  384; 
Harrington  v.  Latta,  23  Neb.  84,  36  N.  W. 
864;  Schmld  v.  Schmid.  87  Neb.  629,  06  N. 
W.  207;  Lancaster  County  v.  Lincoln  Pack- 
ing Co.  (Neb.)  99  N.  W.  265;  Hansen  v.  Kin- 
ney, 46  Neb.  207,  64  N.  W.  710. 

It  is  objected  that  the  petition  does  not 
contain  any  allegation  to  the  ^ect  that  Han- 
son was  asserting  an  adverse  claim  of  own- 
ership, or  that  his  acts  constituted  a  cloud 
,  upon  Nathan's  titie.  It  Is  probably  true  that 
the  petition  Is  barren  of  facts  entitling  the 
plaintiff,  on  a  strict  construction,  to  a  decree 
quieting  his  title,  but  all  the  pleadings  taken 
together  clearly  show  that  Hanson  was  as- 
serting title  to  the  premises  in  dispute  as 
against  the  claim  of  Nathan.  His  answer  al- 
leges tliat  he  is  the  owner  and  In  possession 
of  the  nortbw»t  quarter,  and  that  tills  dis- 
puted strip  is  a  part  of  said  quarter  section, 
and  the  reply  alleges  "that,  under  and  by 
virtue  of  the  claim  of  said  defendant  to  said 
strip  of  land  in  question,  there  is  a  cloud 
cast  upon  the  titie  of  plaintiff's  land."  As  a 
rule,  the  failure  of  a  [>etiUon  to  allege  the 
necessary  facts  to  constitute  a  cause  of  ac- 
tion cannot  be  supplied  by  statements  In  the 
r^Iy,  and  If  the  motion  made  by  Hanson, 
directed  against  the  reply,  had  been  to  strike 
therefrom  statements  that  should  have  been 
set  out  in  the  petition.  It  would  undoubtedly 
tiave  been  sustained;  but  the  motion  was  to 
strike  the  reply  from  the  files,  and  as  it  con- 
tained matter  denying  several  allegations  of 
the  defendant's  answer,  the  motion  was  prop- 
erly overruled,  and  the  allegations  of  the 
reply  may  now  be  considered  in  aid  of  the 
defective  petition.  Farmers*  &  Merchants' 
Ins.  Co.  V.  Dobney,  62  Neb.  218,  86  N.  W, 
1070,  97  Am.  St  Rep.  624;  Gregory  v.  Kaar, 
36  Neb.  533,  54  N.  W.  859.  So,  also,  a  de- 
fective petition  may  be  aided  by  statements 
contained  In  the  defendant's  answer.  Rail- 
way Ofl3ctal8*  &  Employes'  Accident  Ass'n 
V.  Drummond,  56  Neh.  235,  76  N.  W.  662.  to 
which  the  following  appears:  "A  petition 
which  la  defective  by  reason  of  the  omission 
of  material  facta  therefrom  will  be  aided  and 
cured  by  the  averment  of  such  facts  in  the 
answer." 

The  objection  that  a  trial  by  Jury  was  de- 
nied the  defendant  cannot  t>e  sustained  In 
the  absence  of  a  motion  for  a  new  trial.  The 
same  objection  was  made  In  Lowe  v.  Rlley, 
57  Neb.  260,  77  N.  W.  761,  and  the  court  said: 
"Again,  If  the  district  court  erred  In  denying 
the  appellants  a  Jury  fbr  a  trial  of  the  Issues 
in  this  proceeding,  that  was  an  «ror  of  law 
which  occurred  at  the  trial,  and  cannot  be 
reviewed  on  appeal,  but  only  on  petition  in 
error."  This,  of  course  meana  that  the  qoea- 
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tUm  iboiild  bave  bem  raised  in  tbe  trial 
oart  by  a  motloii  for  a  new  trial.  9ome  of 
the  nilings  of  tbe  trial  court,  especially  the 
refosal  to  srant  a  continuance,  were  prob- 
ably prejudicial  to  the  defendant,  and  thla 
mling,  it  properly  preaented  to  that  court 
by  a  motion  for  a  new  trial,  would  incline  us 
to  reverse  the  Judgment  entered;  but,  as  be- 
fore stated,  no  opportunity  was  given  the 
trial  court  to  correct  any  of  the  alleged  er- 
rors, and,  following  the  rule,  from  which 
there  has  been  no  variation  In  this  court, 
that  oTors  of  law  occurring  upon  the  trial 
canDot  be  reviewed  In  the  absence  of  a  mo- 
tion for  a  new  trial,  we  recommend  an  af- 
fiimauce  of  the  decree 

JACKSON,  a,  concurs.  ALBERT,  O,  not 
rotlng. 

FEB  OITRIAM.  For  the  reasona  stated  in 
the  fwegoing  opinion,  the  decree  ot  tbe  dift- 
trlct  court  is  affirmed. 

8SDOWI0K,  J.,  not  alttlns. 


APKINO  V.  HOFFEIt  et  al 
(Sapicme  Court  of  N^raska.   June  22.  1906.) 

1.  Paiol  Evidixo— WBims  ConrBAcr. 

Where  a  contract  of  sale  has  been  conaom- 
nuted  by  writing,  the  premimptlon  is  that  the 
writing  contains  tbe  whole  contract,  and.  In 
tbe  absence  of  fraud,  mistake,  or  ambiguity  of 
exf ration  in  the  contract  Itaelf,  parol  evidence 
U  inodmisalble  to  change  or  vary  its  terms.  Ne- 
bfRska  Land  ft  Feeding  Company  v.  Trauer- 
man  et  al.  (Neb.)  98  N.  W.  ST. 

[Ed.  Note. — For  cases  in  point,  see  voL  20^ 
Cat  Dig.  Bvldence,  H  ir7&-1793.] 

2.  COHTBACT— AonOK  TOB  BbUCH. 

Iaw  will  not  aid  a  party  to  recover  dam- 
agn  for  the  breach  of  a  contract  where  the  fail- 
ore  to  comply  with  the  contract  was  his  own. 
(BjHabus      the  Oonrt) 

CommlsslonerB'  Opinion.  Department  No. 
2.  Error  to  District  Gonrt.  Adams  County ; 
Adams,  Judge 

Action  by  Gerhard  HofCer  and  WUhelm 
Freae  against  William  Apking.  Judgment 
(or  plalntiirs.  and  defendant  brings  error. 
Reversed. 

Ttbbetts  Bros,  ft  Horey.  for  plalntUT  in  er- 
ror. J.  H.  Ragan  and  Ernest  Hoeppneor,  tor 
defendants  in  error. 

JACKSON,  a  On  the  80th  day  of  June, 
1902,  plaintiff  in  error,  hereafter  cfilled  the 
defmdant,  as  party  of  the  first  part,  entered 
loto  a  written  contract  with  the  defendants 
In  error,  hereinafter  called  the  plaintiffs,  as 
parties  of  the  second  part,  for  the  sale  of  a 
tract  of  land  In  Adams  county  for  the  sum 
ot  $e.300.  of  which  $100  was  paid  at  tbe  time 
ot  the  execution  of  tbe  contract,  and  by  the 
terms  of  the  agreement  tbe  balance  was  to 
be  paid,  1900  on  or  before  July  10,  1902,  and 
16^00  on  March  1,  1903.  The  contract  also 
provided  lliat  the  plalntUTa  were  to  have  a 
share  of  the  crops  thai  growing  on  the  land. 
104  N.W.— 13 


The  contract  contained  the  following  condi- 
tion :  "And  In  case  of  the  failure  of  the  par- 
ties of  the  aecond  part  to  make  either  of  tbe 
payments,  or  to  perform  any  of  the  cove- 
nants on  their  part  hereby  made  and  entered 
Into,  this  contract  shall,  at  the  option  of  the 
party  of  tbe  first  part,  be  forfeited  and  de- 
termined, and  parties  of  the  second  part 
shall  forfeit  all  payments  made  by  them  on 
this  contract  and  such  payments  shall  be  re- 
tained by  said  party  of  the  first  part  in  full 
satisfaction  and  liquidation  of  all  damages 
by  him  sustained,  and  be  shall  have  the  right 
to  re-enter  and  take  possession  of  tbe  prem- 
ises aforesaid."  The  plaintiffs  failed  to  meet 
the  payment  due  on  the  10th  day  of  July, 
1902,  but  on  the  14tb  of  that  month  tendered 
tbe  defendant  tbe  amount  of  the  payment 
due  on  the  10th.  which  the  defendant  refused 
to  accept,  and  declared  that  the  contract  bad 
been  forfeited.  On  the  let  of  March,  1903, 
plaintiffs  tendered  tbe  defendant  $6,200,  wltb 
interest  on  $900  from  July  10, 1902,  to  March 
1, 1908.  and  demanded  a  deed  of  the  premises. 
The  defendant  refused  to  accept  the  tender, 
and  refused  to  execute  a  deed,  and  on  the 
2Sd  day  of  May.  1901,  the  plaintiffs  ijistltut> 
ed  an  action  In  the  district  court  of  Adams 
county  against  the  defendant,  claiming  dam- 
ages In  the  sum  of  ¥1,400  by  reason  of  the 
failure  of  the  defendant  to  perform  the  con- 
tract The  petition  sets  out  the  execution 
and  delivery  of  the  contract  and  the  pay- 
ment of  the  flOO,  and  recites  that,  "after 
said  contract  was  signed  by  the  plaintiffs 
and  defendant,  it  was  verbally  agreed  be- 
tween plaintiffs  and  defendant  that  the  pay- 
ment of  $900  due  on  or  before  July  10,  1902, 
need  not  be  made  on  that  exact  date,  but 
might  be  made  by  these  plalntlfls  at  their 
option  within  a  few  days  thereafter."  The 
petition  further  recited  the  tender  of  the 
$900  and  $6,200.  The  defendant  answered: 
First,  that  the  facts  stated  In  the  petition 
were  not  sufficient  to  constitute  a  cause  of 
action  against  the  defendant;  second,  ad- 
mitted the  exetfation  of  tbe  written  contract 
and  the  payment  of  the  $100.  and  denied 
each  and  very  other  allegation  in  the  peti- 
tion ;  and,  third,  that  the  plaintiffs  had 
filed  the  contract  for  record,  and  that  It  con- 
stituted a  cloud  upon  his  title  to  the  land, 
and  asked  to  have  the  title  quieted  and  con- 
firmed as  against  tbe  contract;  also  set  up 
the  fallture  of  the  plaintiffs  to  make  the  pay- 
ments as  agreed  upon.  Plaintiffs  replied,  the 
reply  consisting  of  a  genial  denial.  The 
cause  was  tried  to  the  court  without  the  In- 
tervention of  a  Jury,  and  at  tbe  trial  the  de- 
fendant objected  to  the  Introduction  of  any 
evidence  on  the  part  of  the  plaintiffs,  for  the 
reason  that  the  [>etltioh  did  not  state  facts 
sufl^dent  to  constitute  a  cause  of  action 
against  the  defendant,  and  tbe  objection  was 
overruled,  and  at  the  trial  the  plaintiffs  were 
permitted  to  prove  by  oral  evidence  that  at 
tbe  time  of  the  execution  of  the  contract, 
and  after  it  bad  been  signed,  tbe  defendant 
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agreed  orally  with  the  plalntUts  to  the  effect 
that  If  they  did  not  have  the  money  with 
which  to  meet  the  payment  on  the  10th  day 
of  Juty,  1902,  they  might  make  the  payment 
within  a  few  days  thereafter.  There  was 
Judgment  In  favor  of  the  plaintiffs  for  the 
smn  of  $210.70.  A  motion  for  a  new  trial 
was  oTerruled,  and  defendant  prosecutes  er- 
ror to  this  court,  his  contention  being  that 
the  court  erred  In  not  snstalnlng  bis  demur- 
rer ore  tenus,  and  admitting  parol  evidence 
to  vary  the  terms  of  the  written  contract, 
and  for  that  reason  that  the  Judgment  Is 
contrary  to  law.  The  plaintiffs  have  not 
favored  us  with  a  brief,  and  the  case  was 
submitted  without  oral  argument 

We  think  both  contentions  of  the  defend- 
ant well  founded.  The  rule  la  well  settled 
In  this  state  that,  where  a  contract  of  sale 
has  been  consummated  by  writing,  the  pre- 
sumption Is  that  tbe  writing  contains  the 
whole  contract,  and,  In  the  absence  of  fraud, 
mistake,  or  ambiguity  of  expression  in  the 
contract  Itself,  parol  evidence  is  Inadmissi- 
ble to  change  or  vary  Its  terms.  Nebraska 
Land  &  Feeding  Company  v.  Trauerman  et 
al.  (Neb.)  98  N.  W.  37,  and  authorities  there 
cited.  Even  if  the  defendant  agreed  orally, 
after  the  contract  was  executed,  that  the 
plaintiffs  might  have  a  few  days  after  July 
30th  to  meet  the  payment  maturing  on  that 
date,  it  was  a  naked  promise,  without  con- 
•sideration,  and  could  not  be  enforced.  It 
follows,  therefore,  that  the  court  erred  in 
the  admission  of  oral  evidence  to  vary  the 
terms  of  the  written  contract 

It  Is  clearly  apparent  from  the  written  con- 
tract that  time  was  of  the  essence  of  It  and 
that  the  failure  of  the  plaintiffs  to  meet  the 
payment  maturing  on  the  10th  day  of  July, 
1902,  gave  defendant  the  option  to  forfeit 
the  contract  and  declare  it  at  an  end.  This 
he  has  done,  and  the  law  will  not  aid  the 
plaintiffs,  under  the  circumstances  In  this 
case,  to  recover  where  the  breach  of  the  con- 
tract was  their  owa 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed. 

DUFFIE,  a,  concurs.   ALBEBT,  O.  not 

voting. 

PER  GUBIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  judgment  of  tbe 
district  court  Is  reversed. 

SEDGWICK.  J.,  not  edttlnc. 


NEBRASKA  MOLTNB  PLOW  00.  T. 
BLACKBURN. 
(Supreme  Court  of  Nebraska.    June  22,  1905.) 

1.  Sale— BonA  Fide  Pubchaseb. 

One  is  not  a  bona  fide  purchaser  for  value 
until  he  has  actually  paid  the  purchase  price 
or  become  irrevooibly  oound  for  its  paymeot. 

[Ed.  Note. — For  cases  in  point,  wt  voL  48, 
Gent  Dig.  Sales,  H  676,  OSaf 


2.  Bahkbuptot  —  Tbusted— TiTU  to  Pbop- 

XBIT, 

A  trustee  In  benkroptcj  snoceeds  to  Hi* 

bankrupt's  title  to  choses  In  action  subject  to 
any  defense, .  abatement  or  counterclaim  to 
which  they  would  have  been  liable  In  the  hands 
of  the  latter. 

[Ed.  Note. — For  cases  in  point  see  voL  6, 
Cent  Dig.  Bankruptcy,  H  lfl3-2Bt] 

(Syllabus  by  the  ConrU 

Commissionera'  Opinion.  Department  No. 
L  Error  to  District  Court,  Scotts  Bluff  Coun- 
ty; Grimee,  Judge. 

Action  by  tbe  Nebzaaka  IfoUne  Plow  Own- 
pany  against  William  B.  Blackburn.  Judg- 
ment for  defendant,  and  plalntlfl  brings  w- 
ror.  Reversed. 

O'Neill  &  Gilbert  for  plaintiff  in  error. 
R.  C.  Noleman  and  Gardner  ft  Wblt^  for 
defendant  in  error. 


AMES,  O.  J.  8.  Romlne  was  tbe  owner 
and  in  the  possession  of  a  stock  of  merchan- 
dise of  the  general  description  usually  found 
In  country  stores,  and  in  which  was  Included 
certain  agricultural  Implements  bought  by 
him  ^m  the  plaintiff  In  error,  who  was 
plaintiff  In  tbe  court  below.  The  purchase 
price  of  the  implements  had  not  been  paid, 
and  the  contract  of  purchase  provided  that 
title  to  them  should  remain  in  tbe  vendor 
until  it  should'  be  paid,  and  If  the  vendee 
should,  before  payment,  "sell  out  fall,  or  be- 
come Insolvent"  it  should  become  and  be 
immediately  due'  and  payable.  On  the  14th 
day  of  July,  1902,  Romlne  sold  and  delivered 
the  stock  of  goods,  including  the  Implements, 
to  the  defendant  Blackburn,  the  contract 
with  the  plaintiff  not  being  of  record,  and 
Blackburn  having  no  knowledge  or  notice  of 
Its  existence.  The  purchase  price  for  tbe 
stock  of  goods  was  satisfied  by  tbe  transfer 
by  Blackburn  to  Romlne  of  certain  corporate 
shares  in  an  Ohio  Institution  of  an  agreed 
and  actual  value  of  $2,600,  and  by  the  exe- 
cution by  the  former  to  the  latter  of  prom- 
issory notes  for  the  sum  of  914,631.57,  se- 
cured by  mortgages  on  lands  lying  without 
this  state.  Whether  the  notes  were  nego- 
tiable in  form  does  not  appear  and  Is,  under 
the  circumstances,  Immaterial,  because  they 
were  never  In  fact  negotiated,  or  attempted 
so  to  be.  On  the  26th  day  of  the  month  tliis 
action  was  begun  in  replevin  to  recover  the 
possession  of  the  Implements,  which  were  of 
the  value,  as  subsequently  found  by  the  Jury, 
of  about  $750.  On  the  28th  of  July— two 
days  after  the  seizure  of  the  property  in  re- 
plevin— an  Involuntary  petition  in  bankrupt- 
cy was  filed  against  Romlne,  upon  which 
tbere  was  snbsequently  an  adjudication,  and 
afterwards  the  notes  executed  by  the  deipend* 
ant  In  part  consideration  of  the  purchase  of 
the  stock  of  goods  came  into  the  poaseasknt 
of  the  trustee  In  bankmptcy,  and  were  dla* 
charged  by  Blackburn,  upon  a  compromise 
and  settlement,  by  the  payment  of  97,000  to 
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tbe  trustee  and  some  11.700  to  other  persons 
parsnant  to  an  agreement  with  his  vendor 
at  the  time  of  his  purchase.  The  petition  Is 
la  the  usual  form,  and  the  answer  Is  a  gen- 
eral denial,  and  the  above  related  facts  are 
Dot  In  dispute.  There  were  a  verdict  and 
judgment  for  the  defendant,  and  the  sole 
question  in  this  proceeding  Is,  are  they  sup- 
ported by  the  evidence.  We  think  the  an- 
swer must  be  In  the  negative.  Blackbom 
bought  the  property  In  suit  In  good  faith, 
bat  before  he  had  made  or  had  become  Ir-. 
rerocably  bound  to  make  payment  of  tbe 
purchase  price  to  the  extent  of  at  least 
S13.000  thereof  or  thereabouts,  his  title  fail- 
ed, and  he  became  fully  aware  of  the  fact. 
A3  between  himself  and  his  vendor,  or  aay 
one  standing  In  the  shoes  of  tbe  latter,  he 
became  immediately  entitled  to  abate  the 
value  of  the  Implements  from  his  purchase 
price.  As  has  been  said,  it  does  not  appear 
that  his  notes  were  either  negotiated  or  ne- 
gotiable, but.  If  they  had  been  of  the  latter 
description.  It  Is  not  doubted  that  the  trus- 
tee in  bankruptcy  was  not  In  the  attitude  of 
ui  Innocent  purchaser  for  value.  He  merely 
succeeded  to  the  bankrupt's  title  to  the 
notes  subject  to  any  defense,  abatement,  or 
coimterclalm  to  which  they  would  have  been 
liable  In  the  hands  of  the  latter.  Hewit  v. 
Berlin  Machine  Works,  194  U.  S.  296,  24  Sup. 
Ct  090,  48  L.  Ed.  986,  and  cases  cited  in 
opinion.  Sacb  being  the  sltuatloD,  the  case 
falls  within  the  principles  of  tbe  decision  of 
thlB  court  in  Hedrlck  v,  Strauss,  42  Neb. 
4SS,  60  N.  W.  928,  and  Bush  v.  OolUns,  35 
Kan.  635, 11  Pac.  425.  It  is  true  that  to  these 
cases  the  matters  under  consideration  were 
transactions  in  fraud  of  the  creditors  of  tbe 
vendor,  to  which  this  case  Is  only  collaterally 
related;  but  obviously  the  same  principles 
are  applicable  to  this  case  as  to  them.  One 
Is  not  a  bona  fide  purchaser  for  value  unless 
be  has  actually  paid  the  purchase  price,  or 
become  Irrevocably  bound  for  its  payment — 
as,  for  instance,  by  giving  his  negotiable  ob- 
ligation, which  has  been  w  may  be  trans- 
fared  to  an  Innocent  purchaser  according  to 
tbe  law  merchant,  so  as  to  cot  off  his  defense 
to  it  But  in  this  case,  whether  the  defend- 
ants notes  were  negotiable  or  not.  It  is 
certain  that  they  never  were  negotiated. 
Whether,  In  the  latter  case,  that  fact  would 
affect  the  result,  wtt  are  not  called  upon 
now  to  decide. 

We  are  of  opinion,  therefore,  that  the  evi- 
dence Is  insufficient  to  sustato  the  verdict 
and  judgment,  and  recommend  that  they  be 
Knad,  and  a  new  trial  granted. 

LETTON  and  OLDHAM.  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregotog  opinion,  It  is  ordered  that  the 
jndgment  of  the  district  court  be  reversed, 
and  a  new  trial  granted. 

SBDOWIQK.  J.,  not  slttliic 


COHEN  V.  HAWKINS  et  al. 

(Supreme  Court  of  Nebraska.   June  22,  1905.) 

Sals— AccEarrANCE  or  Goods  bt  Vendee. 

A  vendee  who  accepts  and  retains  goods 
and  consumes  them  by  use  without  objection, 
admits  by  so  doing  that  they  are  sadsfactortly 
in  compliance  with  tbe  terms  of  his  porchase 
as  respects  character  and  quality. 

[Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Cent  Dig.  Sales,  Sfi  460-463. 

(RyllaboB  by  the  Court) 

Oommlssloners'  Opinion.  Department  Na 
2.  Brnw  to  District  Oodrt,  Douglas  County; 
Bartlett.  Judge. 

Action  by  Bdwln  R.  Hawkins  and  otben, 
doing  bnaloess  as  B.  B.  Hawkins  ft  Oo., 
against  Ben  Cohen.  Judgment  for  plalntlfls. 
Defendant  brings  error.  AfBrmed. 

A  U  Enabe,  for  plaintiff  to  error.  Crane 
ft  Boucher,  for  defendants  In  error. 

AMES,  C.  The  only  question  In  this  case 
Is  whether  the  answer  states  facts  sufficient 
to  constitute  a  defense.  The  district  court 
held  that  it  does  not,  and  directed  a  verdict, 
and  entered  a  judgment  accordingly,  from 
which  the  defendant  prosecutes  error. 

The  action  Is  to  recover  a  balance  alleged 
to  be  due  upon  an  open  and  running  account 
for  merchandise  sold  and  delivered  by  the  as- 
signor of  the  platotiff  to  tbe  defendant  The 
defendant  was  engaged  to  business  In  Omaha 
as  a  retoll  merchant  tollor,  and  tbe  goods 
bought  were  woolens  and  trimmings  for  use 
to  his  trade.  Th^  were  purchased  and  deliv- 
ered to  him  in  two  quantities  at  agreed 
prices,  one  on  August  25,  1899,  and  the  other 
on  February  5,  1900,  for  the  aggregate  sum 
of  $2,024.61.  The  defendant  received  them, 
and  consumed  them  In  tbe  ordtoary  course  of 
his  trade,  without  objection,  and  made  pay- 
ments on  account  of  them  from  time  to  time, 
usually  of  $100  each,  and  at  Intervals  of 
about  a  month,  until  he  had  made  18  such 
payments,  aggregating  $1,462.50  in  amount; 
the  last  of  them  t>elng  made  on  July  29,  1901. 
The  plaintiffs  became  the  assignees  of  the 
residue  of  the  claim  for  value,  and  to  good 
faith,  in  June,  1902,  and  to  May  of  the  fol- 
lowing year  began  this  action.  The  defense 
is  that  at  the  time  the  defendant  agreed  to 
purchase  the  goods  on  August  15,  1889,  It 
was  represented  to  him  by  the  vendor  that 
they  "should  all  be  of  the  very  best  quality 
and  materials  and  up  to  date  in  quality  and 
color  to  every  respect,  and  that  all  tbe  goods 
that  would  be  forwarded  to  him  should  be 
fully  worth  the  price  therein  charged,"  but 
that  tbe  goods  "at  the  time  they  were  deliv- 
ered to  the  defendant  were  all  of  a  worthless, 
rotten,  and  Inferior  quality,  and  were  entire- 
ly unfit  for  the  purposes  for  which  th^  were 
Intended,"  and  that  the  statemente  of  the 
vendor  with  reference  thereto  were  false  and 
fraudulent,  and  that  therefore  the  defendant 
bad  never  incurred  any  liability  by  reason  of 
tbe  transaction,  and  bis  payments  on  accoont 
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thereof  were  made  wlttioiit  any  oonslderation. 
So  far  as  appears,  the  avermenta  of  tbe  an- 
swer are  the  first  complaint  made  by  the  de- 
fendant coDcernlng  tbe  avallty  of  the  goods 
or  the  alleged  breach  of  hla  oontraet  by  Ids 
vendor. 

The  case  la  ruled,  nndonbtedlr,  by  tbe  deci- 
sion of  this  court  In  Hazen  r.  Wllhelmle,  93 
N.  W.  9^.  A  vendee  who  accepts  and  retains 
goods  and  consumes  them  by  use  without  ob- 
jectlpa  admits  by  so  doing  that  they  are  aat- 
Isfactorlly  in  compliance  with  the  terms  of 
his  purchase  as  respects  charact«  and  qual- 
ity. 

We  therefore  recommend  that  tbe  judgment 
of  the  district  court  be  affirmed. 

LBirrON  and  OLDHAM.  GO.,  concnr. 

PER  CURIAM.  For  the  r^iabna  stated  In 
tbe  foregoing  opinion,  it  Is  <»rdned  Ibat  tbe 
judgment  of  the  district  court  be  afllnned. 

SBDGWIOK,  3^  not  sltUng, 


BONACUM  V.  HUBPHT. 
(Supreme  Court  of  Nebraska.   Jane  22,  1905.) 

1,  Action— Bight  to  Muhtaih— Putt  In- 

TEBEfflED. 

The  courts  will  not  entertain  a  controver- 
sy concernins  the  title  or  right  of  poBseflBlon  of 
real  or  personal  property,  except  at  the  Instance 
of  Bome  person  or  jpersons  having  or  claiming 
a  right  tnereto  derived  from  or  recognized  by 
tbe  laws  of  tfais  state  or  of  tbe  United  States. 

[EM.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parties,  »  l-U] 

2.  RELIQXOira  SOOIBTIBS  —  JlIBIBDICTIOll  OF 

CouBxa. 

The  courts  of  tbis  state  will  not  review 
the  process  or  proceedings  of  charch  tribunals 
for  tbe  purpose  of  decicung  whether  they  are 
regular,  or  within  their  ecclealastical  jurisdic- 
tion :  nor  will  they  attempt  to  decide  upon  the 
membership  or  spiritual  etatus  of  persons  be- 
longing or  claiming  to  belong  to  religious  so- 
cieties. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Religious  Sodetlea.  It  08-^  101, 
102L] 

(Syllabus  by  the  Court.) 

On  petltloh  for  rehearing.  Beversed. 
For  former  opinion,  see  98  N.  W.  lOSOi  8ee^ 
also,  102  N.  W.  287. 

O.  Bu  Holland  and  Bosooe  Pound,  for  ap- 
pellant M.  D.  Carey  and  Norral  Bros.,  for 
appellee. 

AMES,  O.  With  an  exception  disclosed 
by  the  following  discussion,  the  former  opin- 
ion, reported  officially,  and  published  in  98 
N.  W.,  at  page  103O,  contains  a  sufficiently 
accurate  and  ample  exposition  of  the  record 
in  this  caae,  and  its  reproduction  here  is  not 
requisite.  The  authorities  cited  In  that  opin- 
ion seem  to  us  also  to  suffice  for  the  disposi- 
tion of  tbe  action,  although  the  conclusion 
we  draw  from  them  la  the  exact  opposite 


of  that  there  reached.  The  plaintiff  styles 
himself  In  tbe  title  to  his  petition  and  else- 
where In  that  document.  "As  Bishop  of  tbe 
Boman  Catholic  Church  of  the  Diocese  of 
Lincoln,"  and  seeks  to  recover  In  that  ca- 
padty.  and  not  otherwise.  The  aubatance 
of  tbe  petition  la  that  the  defendant  Is  or 
was  a  priest  of  the  chardi,  and  subject  to 
tbe  eplsct^  jorlsdictlon  of  the  plaintiff, 
and  that  the  plaintiff,  acting  in  hla  official 
capacity,  ordwed  the  trantfer  of  the  defend- 
ant from  Seward,  Neb.,  where  he  had  former- 
ly been  ministering,  to  Red  Clood,  Neb., 
tor  like  service;  and  that,  the  defendant  per- 
sistently refusing  to  obey  the  order,  tbe 
plaintiff  first  suspended  him  from  his  priest- 
ly functions,  and  afterwards  pronounced 
against  him  tbe  so-called  "greater  excom- 
munication," which.  It  is  said,  assumes  to 
interdict  blm  from  all  Chriatlan  fellowship 
both  In  this  life  and  in  the  life  to  come. 
It  Is  further  alleged  that  the  defendant  still 
remains  contamaclous,  and  refuses  to  desist 
from  his  mlnistratlonB  at  the  so-called  "mls- 
slon"  of  Seward,  which  Includes  a  parish 
church  building  and  parsonage  at  Seward, 
In  Seward  county,  and  a  parish  church  at 
Ulysses,  in  Butler  county.  The  prayer  la, 
In  brief,  that  the  defendant  may  be  en- 
joined from  a  continuance  of  the  conduct 
complained  of,  and.  Incidentally,  that  he  be 
required  to  turn  over  and  deliver  to  the 
plaintiff  the  real  estate  mentioned  and  cer- 
tain chattels,  and  that  tbe  title  thereto  as 
against  the  defendant  may  be  quieted  in  the 
plaintiff. 

Where  tbe  title  of  the  property,  or  any 
of  it,  now  te,  or  what  lawful  authority  the 
plaintiff  has  over  or  concerning  it,  tbe  pe- 
tition does  not  aver.  It  is  asserted  by  bis 
counsel  that  he  is  a  legal  or  equitable  trus- 
tee of  It,  but  the  petition  does  not  set  forth 
any  declaration  of  trust,  nor  any  facts  or 
circumstances  from  which  tbe  law  raises 
a  constructive  or  resulting  trust;  so  that 
the  sole  Issue  tendered  by  the  petition  Is  aa 
to  the  spiritual  or  ecclesiastical  status  of  the 
defendant  as  determined  by  the  "laws,  can- 
ons, statutes,  discipline,  rules,  regulations, 
and  customs  of  the  Boman  Catholic  Church." 
In  the  attitude  of  tbe  pleader  the  matter  of 
transference  or  attempted  transference  from 
one  mission  to  another  has  long  ceased  to 
be  of  Importance,  and  it  Is  manifest  that. 
If  his  contention  Is  upheld,  the  defendant  is 
not  less  disqualified  from  exercising  the 
priestly  office  elsewhere  than  he  Is  so  at 
Seward  and  Ulysses.  And  It  Is  solely  because 
of  his  excommunication  from  tbe  church  that 
he  Is  dlsqualffied  from  exercising  It  there. 
So  that  the  sole  question  which  the  court 
ia  asked  to  decide  is  whether  the  defendant 
Is  Catholic  or  recusant.  All  other  relief 
sought  by  the  petition  la  incidental  to  the 
determination  of  that  controveray.  Now, 
the  authorities  cited  In  the  former  opinion 
are  unanimous  to  the  effect  that  this  la  a 
question  with  wblcb  ttie  lay  courts  la  tbis 
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conntiT  will  hAT»  nothing  to  do.  The  only 
dfacQHlaiit  note  li  tbe  dinentlng  opinion  of 
Judges  Lawrence  and  Slieldon  In  Oliase  t. 
Cbeney.  68  m.  BOB^  U  Am.  Rep.  95;  but 
whoever  will  read  the  majority  opinion  In 
that  caae  will  be  convinced,  we  thiok,  that 
the  poaltion  of  the  remaining  fire  Jndgea, 
among  whom  were  Breese  and  McAUlster, 
Is  inmlnerable.  The  case  did  not  differ  es- 
mtlally  ftom  lliat  before  ns.  An  ecclesl- 
titlcal  coort  was  proceeding,  It  was  alleged. 
Irregnlariy  and  lUegally.  as  regarded  by 
church  laws,  to  try  and  depose  ttie  plaintiff 
from  the  ministry,  so  as  to  deprive  him  of 
the  right  to  ofBdate  or  recdre  a  salary  as 
a  clergyman  of  that  denomination;  and  It 
was  bfiM  that,  Inasmocb  as  the  aubstantlve 
qoesHon  at  Issne  waa  bis  statas  In  the  s> 
defy,  the  conrts  wonid  not  Interfere^  at 
tbongh  his  salary  and  livelihood  were  de- 
pendent upaa  the  decision  €t  tbe  drarch  an- 
thorlttes. 

The  answer  In  this  case  begins  by  pro- 
testing UiBt  tbe  petition  does  not  state  facts 
wmetftotlng  a  cause  of  action,  and  then  pro- 
ceeds by  way  of  cross-petltltHi  to  allege  that 
the  defendant  according  to  the  laws,  can- 
ons, statutes,  rales,  etc,  of  the  Roman  Gatb- 
(flle  Churcb  has  not  been  derived  of  bis 
status  of  a  priest  <MC-that  church,  because  his 
alleged  excommunication,  on  account  of  tbe 
prejodlce  and  dlsqnallflcatlon  of  tbe  Bishop 
who  pronounced  the  sentence.  Is  void,  and 
because  It  has  been  temporarily  taken  off 
or  suspended  by  an  appeal  to  a  church  court 
at  Bome.  "And  that  the  said  omtrol,  cus- 
tody, or  administration  of  varlon  proper- 
ties of  saM  Roman  Catholic  Obnrcb,  remaln- 
faig  always  one  and  the  same,  is  vested  dl- 
recUy  or  Indirectly,  proximately  or  remote- 
ly, particularly  or  g«ierally,  In  all  of  the 
tteee  following  ecclesiastical  peracms  in  va- 
rioDs  degrees  and  at  the  same  time,  nameAy, 
in  the  pope.  In  the  bishop,  In  the  pastor, 
priest,  or  rector  of  the  said  Roman  Catholic 
Clnireh,  according  to  tbe  laws,  canons,  stat- 
utes." etc.,  of  that  church,  and  that  he  Is 
and  has  been  tbe  pastor  or  rectw  of  the  mis- 
don  of  Sevrard  according  to  tbe  laws,  can- 
0D%  roles,  etc.,  of  ssld  church,  and  there- 
fore one  ot  the  persons  entitled  to  tbe  con- 
tnl  thereof.  Wbettier  or  not  these  aver^ 
ments  mean  anything  to  a  churchman,  we 
confess  ourselves  unable  to  say,  but  th^ 
are  certainly  without  meaning  to  the  courts 
of  tlw  state.  Like  the  bishop,  the  defendant 
ondts  to  say  where  tbe  tlUe  to  the  propwty 
li,  (tt  to  set  forth  any  dedaratlon  of  trust, 
or  ai^  facts  or  drcmnstances  raising  one 
by  implication  of  law.  But  It  Is  alleged  that 
Id  a  prior  suit  the  defendant  obtained  from 
tbe  district  court  a  perpetual  Injunction  re- 
itialnlng  the  bishop  from  again  litigating 
any  (tf  title  matters  referred  to  In  the  state 
conrts  until  tiie  alleged  appeal  sboqld  be 
finally  disposed  of  In  the  tribunal  to  which 
It  was  made.  TUs  Injunction  strikes  us  as 
not  ae  least  remerlable  of  tbe  proceedings 


under  review.  Let  It  be  supposed  to  be 
valid,  as  it  was  held  to  be  by  tbe  former 
opinion,  and  let  It  be  supposed,  alsi^  that  It 
shall  finally  be  determined  np<m  Its  merits 
and  the  dedston  made  of  record  and  exem- 
I^lfied  in  a  satisfactory  manna;  and  one  of 
two  ctmscquonoes  will  be  inevitable:  either 
tbe  courts  of  this  state  will  sit  In  review  of 
It  as  upon  appeal,  or,  men  property,  cer- 
tiorari (a  thing  whldi  reason  and  tlie  ait 
thoritles  are  unanimous  In  saying  they  can- 
not do),  or  else  ibe?  wlU  humbly  and  unhesi- 
tatingly register  and  enforce  the  decree  or 
sentence  of  an  independent  and  alien  power 
having  its  Beat  of  spiritual  and  temporal 
sovw^nty  in  the  ancient  tSty  of  Bome  (a 
proceeding  for  vrhlcb  there  Is  no  precedent 
In  tbe  United  States,  nor,  it  Is  believed.  In 
any  court  whose  veoardM  are  written  in  tbe 
English  language).  But,  if  neither  of  these 
consequences  Is  admitted,  ttien  the  Injunc- 
tion has  no  practical  end  or  aim,  and  deals 
with  no  controversy  of  which  the  conrts  of 
tills  state  can  rightfully  take  cognisance, 
and  is  wholly  void.  And  so  we  esteem  it  to 
be. 

The  second  opinion  in  Pounder  v.  Ashe^ 
44  Meb.  672,  63  X.  W.  48,  a  leading  case  on 
the  subject  in  this  state,  and  whldi  dtos 
tlie  principal  Imding  cases  thereon  in  other 
Jurisdictions,  so  Car  from  sustaining  the 
former  dedslon.  Is  In  direct  conflict  there- 
with. In  that  case,  as  we  gather  from  the 
somewhat  meager  statement  of  facte  In  the 
earlier  decision  In  86  Neb.  664,  64  N.  W. 
847,  was  begun  by  tlie  trustees  of  a  local 
Protestant  chnrdi  society  IncMiwrated  uu> 
der  the  laws  of  this  state.  Thdr  ccmi- 
philnt  was  tliat  no  one  could,  according  to 
the  constitution  and  laws  of  their  society, 
which  derived  their  force  and  obUgatl<Hi 
from  the  statutes  of  the  state,  rightfully  be 
onployed  or  officiate  as  pastor  In  the  prop- 
erty under  their  charge  unless  be  should  be 
a  manbv  In  good  standing  of  their  society, 
and  liave  the  sanction  and  authority  ot  a 
representative  body,  called  in  tbe  optoion  a 
"conference."  And  It  was  alleged  that  Aslie 
bed  been  eipelled  by  the  conference,  but 
stni  persisted  In  officiating  In  the  dinrcb 
buildings  against  tiie  wishes  and  protest  of 
the  plaintiffs,  who  were  unable  to  prevent 
blm  so  doing  without  tbe  aid  of  the  court 
^e  defendant  contended  that  the  proceed- 
ings of  the  conference  at  the  time  of  his 
removal  from  the  ministry  were  union  char- 
ges not  constituting  an  offense  against  the 
dlsdpllne  of  the  society,  and  that  the  pro- 
ceedings were  so  Irregular  and  InfOTmal 
that  the  body  trying  Iilm  did  not  acquire 
Jurisdiction  of  the  subject-matter.  With  this 
defense  this  court,  In  an  opinion  by  the  then 
chief  Justice,  Harrison,  expressly  declined  to 
have  anything  to  do,  quoting  with  approval 
the  following  &om  tiie  German  Befcumed 
Church  V.  Sdbert,  8  Fa.  281:  "Tlie  decisions 
of  ecclesiastical  courts,  like  every  other  Judi- 
cial tribunal,  are  final,  aa  tb^  are  the  best 
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.  jadgea  of  wbat  constitutes  an  offense  against 
the  Word  of  God  and  the  discipline  of  the 
church.  Any  other  than  those  courts  mnst 
be  Incompetent  Judges  of  ihatters  of  faith, 
discipline,  and  doctrine;  and  civil  courts,  If 
they  should  be  so  unwise  as  to  attempt  to 
aiqierviBe  their  judgments  on  matters  which 
come  within  their  Jurisdiction,  would  only 
iDTOlTe  themselves  in  a  sea  of  uncertainty 
and  doubt,  which  would  do  anything  but 
Improve  either  religion  or  good  morals." 
The  court  considered  that  It  sufficed  for  the 
disposition  of  the  case  that  the  body  whose 
authority  the  trustees  of  the  title  were 
bound  to  respect,  and 'who  were  empowered 
by  the  constitution  of  the  society  to  decide 
upon  the  quatlflcations  of  the  defendant,  had 
condemned  him.  Whether  the  condemnation 
was  r^nilar  or  Irregular,  or  with  or  with- 
out Jurisdiction,  or  Just  or  unjust,  the  court 
refused  to  Inquire.  It  wai  enougli  to  know 
that  the  sentence  was  pronounced  by  a  body 
to  whom  authority  was  committed  by  the 
society  for  pronouncing  a  like  sentence  In 
any  case.  The  court  having  b^on  It  the 
persons  recognized  by  law  as  having  or  rep- 
resenting the  legal  title  to  the  property  in 
dispute  contented  Itself  with  protecting  such 
persons  in  Its  peaceaUe  possession  and  en- 
Jcqrment  for  the  uses  to  which  it  had  been 
devoted,  and  under  the  direction  of  the  an- 
thorltira  designated  by  the  articles  of  the 
association  or  disciplhie  for  its  government. 
Such,  we  think,  is  the  consensns  of  Judicial 
oplnltHi  in  this  country. 

1^  only  recent  case  that  has  been  brought 
to  our  attention  that  lenda  color  or  counte- 
nance to  the  former  ttedslon  Is  that  of  Bona- 
cum  T.  Harrington,  m  Neb.  831, 91  N.  W.  888. 
The  <9inIou  In  that  case  la  seemingly  some- 
what sdf-contradlctory.  Aftw  having  at 
considerable  length  and  vltfa  great  vigor, 
deameaa,  and  - learning  expounded  tiie  doc- 
trine that  tiie  dvtl  cotirta  will  not  review 
the  proceedings  of  church  tribunals,  nor  con- 
cern Qiemselves  with  the  dlac^line,  modes 
of  procedure,  or  Jurlsdictton  of  such  bodies, 
or  attempt  to  dedde  uptn  the  spiritual  or 
Accledastical  status  of  members  or  alleged 
members  of  rellglotu  aocleUes,  the  opinion 
•doded  Intervention  to  a  local  incnporatlon, 
■or  its  legal  representatives,  bdng,  seem- 
ingly, the  only  body  having,  under  the  laws 
-of  the  state,  the  title  or  right  of  possession 
of  the  pn^erty  In  dispute,  and  proceeded 
-to  dispose  of  the  case  with  sole  reference 
to  the  ecclesiastical  status  of  the  defend- 
Attt.  According  to  our  view,  and  to  the 
nearly  unanimous  voice  of  the  anttioritles, 
the  persons  denied  intervention  were  not 
only  proper  and  necessary,  but  the  only  In- 
dispensable parties  plaintiff  to  the  action. 
The  opinion  does,  indeed,  say  that  the  prop- 
erty bad.  in  that  Instance^  been  conveyed 
to  the  bishop,  who  was  plaintiff;  but  the  re- 
mark seems  to  have  been  casoaUy  made, 
and  it  not  stated  to  have  been  founded  upcni 
the  pleadings  or  evidence  and  the  fact  was, 


apparently,  regarded  as  Of  no  Importance  or 
significance  In  the  case. 

It  is  assumed  in  the  briefs  and  ftrgnment 
on  both  sides,  and  perliaps  also  In  a  vague 
way  and  extremely  qualified  sense  In  the 
pleadings,  that  the  title  to  the  Seward  and 
Ulysses  [Hvperty  is  In  the  Boman  Catholic 
Church.  To  our  minds,  this  Is  an  Incon- 
ceivable assumption.  That  church  is  not. 
In  contemplation  of  the  laws  of  this  state, 
a  corpOTatlon  <w  a  partnership  or  a  legal 
entity  of  any  sort,  and  does  not  claim  so  to 
be.  It  is  a  blerardiy,  composed  of  a  sories 
of  clerical  dignitaries  of  various  ranks  and 
degrees,  scattered  ov«p  the  Whole  world,  and 
deriving  their  power  and  Importance  from 
the  papal  court  at  Bome^  to  wbom  th^  owe 
allegiance^  and  &om  whom  they  are  liable 
at  any  time  to  snffw  degradation.  That 
court  claims  to  be  an  independent  sover- 
eign power,  a  political  as  well  as  an  ecclesi- 
astical state  having  universal  dominion,  su- 
perior to  all  othw  principalities  and  powers 
of  whatever  description  and  wherever  sit- 
uated. As  such  it  can  acquire  territorial 
rights  In  Nebradia,  if  at  all,  only  with  tbe 
consmt  of  its  Legislature,  by  treaty  with 
the  government  at  Washli^rton.  The  par- 
ties evidently  regard  the  titie  to  tbe  prop- 
erty In  dispute  to  be  In  the  church  In  tbe 
sense  that  It  is  subject  to  church  jurisdic- 
tion and  government,  to  much  the  same  way 
as  the  ultimate  title  and  eminent  domain  of 
all  property  within  the  tenltorial  boundaries 
of  the  commonwealth  Is  said  to  be  to  tbe 
state.  The  pleading  of  both  parties  in  this 
case  proceed  upon  tbe  usumption  that  the 
church  tribunals,  both  local  and  fordgn, 
have  a  Jurisdiction  of  tbdr  ovni  ov»  chorcb 
property,  propoty  devoted  to  chnrch 
uses,  and  over  members  of  tbe  Catholic 
priesthood,  concurrent  wIUi,  but  superior  to, 
that  of  the  courto  of  the  state;  and  that  the 
whole  duty  of  tbe  latter,  with  respect  to 
such  matters,  is  to  lend  their  sid  for  the 
carrying  toto  execution  the  judgmenta  and 
sentences  of  the  fcomer.  In  former  days, 
and  In  the  mother  country,  such  a  iwetense 
would  have  tocurred  tiie  penalties  of  pnemn- 
nlre,  and  tiie  application  for  the  Injmiction, 
tostead  of  having  been  granted,  would  have 
been  vMted  with  swift  and  severe  pnnlah- 
mcmt  for  contempt  of  tbe  court  to  whom  St 
should  have  been  presented.  In  these  days 
such  measures  are  not  necessary  or  desir- 
able, bnt  tbe  dvU  courts  ought  nevertheless 
Jealously  to  guard  their  own  dignity  and  pre- 
rogatives, lett  precedent  followed  by  prece- 
dent shall  gradually  encroach  upon  the  do- 
mato  of  the  dvU  law,  and  revive  the  abuses 
of  a  bygone  ag& 

It  is  recommended  that  the  former  deci- 
don  of  this  court  and  the  Judgment  of  the 
district  court  be  wholly  reversed,  vacated, 
and  set  aside,  and  tbe  cause  remanded,  with 
directions  that  the  action,  both  upon  the  pe- 
tition and  upon  the  cross-petttfon,  be  dis- 
missed, each  party  to  pay  his  own  costs,  bnt 
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without  prejudice  to  the  future  litigation  of 
the  rlghtB  of  either  party,  If  either  hat  any, 
the  lam  ot  ttilt  state,  to  the  proper^ 
tn  dlqimte. 

liETTTON  and  OLDHAM,  00.,  concur. 

PHR  CURIAM,  For  the  reatwoB  stated  In 
the  fwegolng  opinion,  it  la  ordered  that  the 
Aumer  decision  of  this  court  and  the  judg- 
ment of  the  district  court  be  wholly  re- 
Tersed,  vacated,  and  set  aside,  and  the 
cause  remanded,  with  directions  that  the 
action,  tx»th  upon  the  petition  and  upm  the 
croas-petltion,  be  dismissed,  each  party  to 
pay  bis  own  costs,  but  without  prejudice  to 
the  future  Utigatkm  of  the  rights  of  either 
party,  U  t/tOux  has  any,  under  the  laws 
of  ttiis  state,  to  the  property  in  dispute. 


WEATHERFORD  T.  UNION  PAO.  R.  GO. 
(Supreme  Court  of  Nebraska.   June  22,  1906.) 

1.  Limitations  ~  Foboibli  Bhtbt— Birars 
or  Gunm. 

A  grantee  of  real  estate  occupied  by  a 
^rd  person  acquires  no  greater  rlghbi  againBt 
the  occupier  than  his  grantor  had.  If  the  right 
to  bring  an  action  of  forcible  entry  and  deten- 
tion is  barred  as  against  the  grantor,  so  like- 
wise is  It  as  avtlnst  the  grantee^ 

2.  Bavb— TiTLi  TO  Snm. 

Paragraph  8  of  the  syllabus  In  the  fwmer 
ophiion       N.  W.  1089)  disapprorcd. 
(Byllabna  by  the  Court) 

On  petition  for  rehearing.  Reversed. 
For  former  o^nlon,  see  98  N.  W.  1060. 

UTTTON,  O.  The  former  opinion  In  this 
case  was  not  offlclally  reported,  but  may  be 
found  in  98  N.  W.  1089.  A  rehearing  was 
granted  for  further  consideration  of  the  con- 
tention of  plaintiff  in  error  that  an  action  of 
fordble  entty  and  detainer  was  barred  by 
section  lOOT,  Cobbey's  Ann.  St  190S.  The 
tacts  In  the  record  necessary  to  a  determina- 
tion of  this  question  are  that  the  defendant 
In  the  court  below  had  been  in  possession 
as  a  squatter  on  a  portion  of  one  of  the 
streets  of  the  city  of  Omaha  for  about  six 
years  prior  to  the  amendment  of  section  6 
of  the  Code  of  Civil  Procedure  In  1889;  that 
subsequent  to  this  amendment  the  city  of 
Omaha  conveyed  the  portion  of  the  street 
In  controversy  by  deed  to  the  plalnUCF,  Union 
Pacific  Railroad  Company;  that,  after  the 
receipt  of  the  deed  by  the  plaintiff  from  the 
dty,  it  served  In  writing  on  the  defendant  a 
three-days  notice  to  quit,  which  substantial- 
ly complied  with  the  provisions  of  section 
1966,  Cobbey's  Ann.  St  190S.  In  about  80 
days  after  the  service  of  this  notice,  plain- 
tiff below  commenced  its  action  against  the 
defendant  in  forcible  entry  and  detainer. 
The  contention  of  plaintiff  In  error  and  de- 
fendant below  Is  that  the  right  to  maintain 
the  action  of  forcible  entry  and  detainer  ac- 
crbsd  to  tbe  city  of  Omaha  immediately  on 


defendant's  taking  unlawful  possession  of 
the  portion  of  the  street  in  controversy,  and 
that  as  more  than  one  year  has  elapsed 
since  this  right  of  action  accrued  to  the  city, 
It  is  barred  by  the  provisions  of  section 
1007,  supra,  from  maintaining  this  form  of 
action,  and  that  the  railroad  company  by 
Its  deed  from  tbe  city  could  take  no  great- 
er right  than  the  city  had  against  tbo  in- 
truding defendant 

We  believe  that  plaintiff  in  error  Is  right 
In  her  contention  that  tbe  grantee  stands  In 
the  shoes  of  the  grantor,  and  has  acquired 
only  such  rights  of  action  against  her  by 
reason  of  tbe  deed  as  could  have  been  en- 
forced by  the  city  of  Omaha. 

The  city  could  have  brought  Its  action 
for  forcible  entry  and  detention  as  soon  as 
tbe  defendant  wrongfully  took  possession  of 
the  street  without  its  consent  This  was  in 
1893.  Its  right  to  maintain  this  action  under 
the  statute  accrued  at  that  time,  and  might 
be  exercised  at  any  time  before  tbe  expira- 
tion of  one  year.  The  object  of  the  short 
period  given  In  which  to  maintain  this  ac- 
tion amwrentiy  is  to  compel  parties  to  settie 
disputes  with  regard  to  the  occupancy  of 
real  estate  in  which  no  question  of  titie  la 
involved  in  a  summary  manner  In  justices' 
courts,  so  that  the  dockets  of  other  courts 
may  not  be  occupied  by  such  disputes,  which 
are  often  of  a  trivial  and  petty  character.  If 
the  city  neglected  to  bring  this  action  within 
one  year.  It  would  then  be  compelled  to  re- 
sort to  the  district  court  and  to  bring  an 
action  of  ejectment  The  defendant  was  In 
possession  of  this  property  at  the  time  that 
the  railroad  company  acquired  tlUe  from  the 
city.  The  company  took  the  same  with  full 
knowledge  of  tbe  defendant's  rights,  and 
could  acquire  no  better  titie  against  the  de- 
fendant than  the  city  Itself  bad.  It  would 
be  a  strange  thing.  Indeed,  if  by  the  trans- 
fer of  titie  to  real  estate  the  grantee  could 
acquire  greater  rlghte  against  an  occupying 
claimant  than  the  original  owner.  The  rail- 
road company  stands  In  tbe  shoes  of  the 
city,  and  It  can  mainteln  no  action  against 
the  defendant  which  was  barred  as  against 
its  grantor  at  the  time  it  acquired  the  title. 

The  defendant  claims  titie  by  adverse  pos- 
session. We  are  of  the  opinion  that  under 
the  conceded  facts  this  defense  cannot  be 
successfully  maintained.  It  Is  clear  that 
the  statute  of  Umltetions  has  not  run  In  favor 
of  tbe  defendant  since  the  time  which  It  has 
held  adversely  to  the  railroad  company  can- 
not be  tecked  to  the  time  during  which  she 
held  possession  adversely  as  against  the  city, 
prior  to  the  enactment  of  the  stetute  of  1809. 
The  enactment  of  that  law  stopped  the  run- 
ning of  the  statute,  and  created  a  hiatus  In 
her  adverse  holding.  The  statute  only  be- 
gan to  run  against  the  railroad  company  at 
the  time  It  acquired  the  titie  to  the  prem- 
ises. This  question,  however,  cannot  be  liti- 
gated In  an  action  of  forcible  entry  and  de- 
tainer.   If  It  appears  that  the  defense  of 
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title  IB  made  in  good  faith,  the  action  should 
be  dismissed,  but  the  fact  that  a  defendant 
Interposes  a  baseless  defense  will  not  oust 
the  court  of  Jorlsdictlon  In  such  a  case. 
Smith  T.  Kaiser,  17  Neb.  181,  22  N.  W.  368; 
Leach  t.  Sutphen,  11  Neb.  528, 10  N.  W.  409; 
Streeter  v.  Rolpb,  IS  Neb.  390,  14  N.  W.  166. 

For  the  reason  that  the  action  of  forcible 
entry  was  barred  by  the  statute  of  limita- 
tions before  this  action  was  commenced,  we 
recommend  that  Uie  Judgment  of  the  dlitrict 
court  be  teTersed. 

PER  CURIAM.  For  the  reaaoDs  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  teveraed. 


MAT  et  al  r.  FIRST  NAT.  BANE  OF  MBN- 
DOTA.  ILL. 

(Snpreme  Oourt  of  Nebrai^   June  22,  1906.) 

1.  NoT>— Assiamcnrr  Arm  Hatttkitt. 

An  assignee  of  the  payee  of  negotiable  pa- 
per after  maturity  tabes  the  same  subject  to 
any  defense  to  wfaicb  It  would  have  be«a  liable 
in  the  hands  of  his  aaslcnor. 

[Ed.  Nots^Fw  cases  in  point,  see  voL  7, 
Oent  Dig.  Bills  and  Notes,  H  754,  878.  684.]  - 

2.  Chattel  lfoBioi.as— AssioniuiiT  —  Es- 

TOPPBL. 

If  an  assignor  of  a  chattel  mortgage  given 
to  secure  a  promissory  note  which  is  past  due 
at  tbe  time  of  the  assignment  baa,  prior  there- 
to, become  estop^  by  his  own  conduct  from 
enior^tug  it  against  an  innocent  subsequent 
mortgages  for  value,  his  assignee  is  also  es- 
topped. 

[Ed.  Note. — For  eases  In  point,  see  ftA.  10, 
Cent  Dig.  Dstoppd,  1 20a] 

3.  RePLZVIM— EVIDIKOB. 

.  Upon  an  examination  of  tbe  record  It  Is 
found  that  the  verdict  and  judgment  of  the 
district  court  are  such  as  the  avMaiee  was 

alone  sufficient  to  support. 

(Syllabus  by  the  Court) 

Commissioners^  Opinion.  Department  No. 
1.  Error  to  District  Oourt,  Buffalo  County ; 
Hostettlw,  Judge. 

Action  by  Jacob  K.  May  and  Charles  H. 
May,  doing  business  as  May  Bros.,  against 
the  First  National  Bank  of  Mendota,  III. 
Judgment  for  defendant,  and  plalntttta  bring 
error.  Affirmed. 

McCoy  &  Olmsted  and  Hamer  A  Hamer. 
for  plaintiffs  in  error.  C  A.  Bobinaon  and  H. 
AI.  Sinclair,  for  defendant  In  error, 

AMES,  a  On  February  18,  1901,  F.  J. 
Greer  executed  to  Slielley-Rogers  Company  a 
mortgage  on  certain  cattle  owned  by  him  to 
secure  payment  of  his  promissory  note  for 
$8,020.96,  payable  October  24th  then  next  fol- 
lowing. The  mortgage  was  made  duly  of  rec- 
ord, and  the  note  at  its  maturity,  augmented 
by  accrued  interest,  was  extended  so  as  to 
become  due  January  5,  1902.  In  December 
before  the  maturity  of  the  note  was  extended, 
a  larger  part  of  the  cattle  were  shipped  to  the 
mortgagee,  which  was  a  live  stock  commis- 


sion dealer  at  South  Omaha,  and  sold,  and 
the  proceeds  of  the  sale,  amounting  to  $5,- 
080.44,  applied  towards  payment  of  this  and 
other  Indebtedness,  leaving  an  unsatisfied 
balance  of  $4,495.35.  For  this  residue  tbe 
mortgagee  was  desirous  of  obtaining  payment 
or  marketable  paper,  but  it  was  agreed  be- 
tween the  parties  that  the  unsold  residue  of 
the  cattle  would  not  be  adequate  security  for 
a  sum  exceeding  $2,200.  A  mortgage  upon 
the  remnant  of  the  herd  to  secure  a  note  for 
that  sum,  and  containing  the  usual  covenants 
that  the  property  described  In  It  belonged  to 
the  mortgagor  free  from  prior  Uens,  etc., 
was  executed  and  delivered  by  Greer  to  the 
coounlssion  firm.  There  was  thus  left  unpro- 
vided for,  of  the  old  indebtedness,  $2,205.35, 
which  was  paid  In  part  by  a  shipment  of 
hogs,  and  afterwards  furtba  reduced  ao  as 
to  leave  a  residue  of  $1,742.58,  which  was  put 
into  a  new  note  secured  by  a  mortgage  on 
real  estate.  Shortly  after  the  settlement  tbe 
defendant  In  error  became  in  the  usual  course 
of  business  In  good  faith,  and  for  value,  be- 
fore maturity,  the  indorsee  and  owner  of  tbe 
$2,200  note  and  mortgage,  which  have  never 
been  paid,  but  which  have  been  several  times 
renewed.  Tbe  last  renewal  was  by  a  new 
note  and  mortgage  correspondlog  In  ail  re- 
spects with  its  predecessors,  except  augmen- 
tation by  accrued  Interest,  but  executed  Feb- 
ruary 20.  1903,  and  filed  for  record  six  days 
later.  The  note  for  $1,742.58  was  executed 
October  1,  1002.  long  subsequently  to  the  exe- 
cution and  sale  of  the  note  for  $2,200,  and  on 
the  day  after  its  execution  was  sold  to  the 
plaintiffs  in  m-or.  Between  the  promissory 
part  of  the  Instrument  and  tbe  signature  is 
a  recital  upon  a  printed  blank  to  the  effect 
that  its  payment  Is  secured  by  collateral  con- 
sisting of  the  first-mentioned  note  of  $8,020.96 
and  the  mortgage  given  as  security  for  the 
latter.  Greer,  the  maker,  testified  vrithout 
contradiction  that  the  blanks  In  this  recital 
were  not  filled  at  the  time  he  executed  and 
delivered  the  note,  nor  afterwards  with  his 
consent  or  knowledge.  In  October,  1903,  tbe 
defendant  In  error  took  possession  of  the  cat- 
tle described  In  Its  mortgage,  vhlch  were 
taken  from  it  under  an  order  of  replevin  in 
this  action.  There  was  a  trial,  resulting  in 
a  verdict  and  judgment  for  tbe  defoidant  be- 
low, to  reverse  which  tltls  proceeding  Is  profr 
ecuted. 

None  of  the  above-recited  facts  is  in  dis- 
pute, and  there  are  no  others  involved  in  the 
litigation,  so  that  the  sole  question  is,  to 
whom  does  the  law  award  the  titie  and  right 
of  possession  of  the  animals  taken  in  re- 
plevin? We  think  the  answer  should  be  in 
favor  of  the  defendant  The  plaintiffs'  claim 
arises  solely  out  of  the  recitals  In  tbe  note 
purchased  by  them,  which  could  be  effectual, 
if  at  all,  merely  as  a  pledge  of  a  chose  in  ac- 
tion. Now,  besides  the  uncontradicted  testi- 
mony of  the  maker,  Greer,  that  these  recitals 
were  not  made  or  authorized  by  him,  and 
are  therefore  nugatory,  the  instruuait  to 
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which  titer  raCer  did  not,  at  the  time  they 
VPMT  u  haying  been  made,  purport  to  be 
mdk  a  document  as  tbey  deacri1)&  It  was, 
bg  Ita  tenuB,  nearly  a  year  and  a  balf  past 
dne,  and  bore  do  evidence  of  betog  secored  by 
mortgage^  and  It  carried  memoranda  on  tta 
back  indicating  that  three  payments  had 
been  made  npm  It  aggregating  the  mm  of 
f5,4tiO^  Oertainly  a  more  discredited  piece 
of  paper,  or  tme  len  entitled  to  the  favorable 
IKcsnmptlaH  of  the  lav  metdiant,  would  be 
dUBctitt  to  imagine.  It>  aaslgnees  cannot  pre- 
tend to  stand  In  any  better  light  than  their 
UBignw  woald  have  done  it  the  tnmsfer  had 
not  beoi  made.  What  wai  the  posttlon  of  the 
payee^  Shellegr-Bogera  Company?  It  had  tak- 
m  and  eold  to  an  Innocent  pnrduwer,  for 
TilDe;  a  mortgage  upon  a  part  of  the  Iden- 
tical cattle  described  In  the  flrat  mortgage, 
whldi  netted  tliat  the  animals  ware  In  the 
'imdlspnted  possession  [of  the  mortgagor], 
flee  from  all  liois  and  inenmbrances,"  which 
Is  eqntralent  to  a  recital,  or  at  least  repre- 
aoiutlon,  that  the  former  mortgage  had  been 
sattsfled  and  dlsdurged.  Whether  with  or 
wlttaoot  this  redtal  the  Jnry  woold  liave  been 
folly  Justified  in  finding  that,  and  we  think 
would  not  have  been  excusable  txa  finding 
otherwise  than  that,  as  they  doubtless  did 
find,  the  transaction  with  reference  to  the 
note  and  mortgage  for  $8,020.90  amounted  to, 
and  were  intended  by  the  parties  as.  a  satis- 
faction, payment,  and  discharge  of  those  in- 
itnimaitB;  and  with  this  recital  In  an  in- 
■trament  In  the  hands  oC  an  innocmt  pur-' 
cbaser  for  value  there  seems  to  us  to  be  no 
room  for  doubt  that  both  mortgagor  and 
mortgacee  wm  and  ar»  estopped  to  deny  that 
mub  was  not  the  case.  As  a  propoeltion  of 
law  it  would  be  absurd  to  say  that  the  plaln- 
tifls,  when  tbey  acquired  tbe  Inatnunent  In 
controversy,  were  not  put  npon  their  Inquiry 
with  respect  to  Its  validity  and  status.  If 
tb^  bad  made  Inquiry  of  Oreer,  the  mako*. 
to  whom  their  attention  was  immediately 
directed,  they  would  hare  learned  without 
dUBculty  or  delay  that  thtfr  supposed  collat- 
«al  bad  been  fully  satisfied.  In  part  by  the 
Kcnrlty  held  by  the  defoidant,  and  as  to  the 
resldne  by  paymmts  in  money  and  by  the 
note  purdiased  by  plalntUbi,  which  was  se- 
cured by  a  mortgage  on  real  estate;  and,  In 
addition  tb»«to,  that  the  property  described 
lo  tbe  old  mortgage  had  been  disposed  of,  all 
of  It,  with  the  consent  and  concurrence  of 
both  mortgagor  and  mortgagee,  a  larger  part 
1^  aale  and  the  r«nnant  by  a  new  mortgage 
Kcurlng  a  n^tiable  promissory  note.  It  can 
lurdly  be  necessary  to  cite  antbtvltles  In 
support  of  so  plain  and  Indi^tntable  a  con- 
clnslon.  The  rights  of  the  defwdant  are  even 
nipertor  to  those  of  the  mortgagor ;  but  that 
tbe  latter,  if  he  had  not  made  or  authorized 
tbe  disputed  recitals — as  tbe  uncontradicted 
evidence  Is  that  he  did  not — conid  snccess- 
folly  defend  against  the  so-called  collateral 
note  and  mortgage,  has  been  so  often  decided 
19  tills  and  othw  courts  In  slmUar  cases  that 


tbe  rule  of  law  has  become  axiomatic.  Bob- 
erson  v.  Belter,  88  Meb.  198,  56  N.  W.  STT; 
Owen  T.  Bvans,  184  N.  T.  514,  81  N.  B.  988. 
As  respects  this  redtal,  counsel  seek  to  evade 
the  force  of  the  uncontradicted  testimony  by 
Greer  by  dtlng  Humphry  Hardware  Cmn- 
pany  v.  Herrtck,  recently  decided  by  this 
court,  sad  reported  In  101  N.  W.  1016,  to  tbe 
effect  that  tbe  maker  of  a  note  oa  a  printed 
form,  who  delivers  tbe  instrument  with  un- 
filled blanks,  in  scone  drcumstances  impliedly 
autbOTlies  the  filling  of  the  blanks  after  such 
delivery.  But  tbe  case  is  not  in  point  In 
this  instance  tbe  filling  of  the  blanks  or  the 
recital  itself  was  not  essential  to  the  com- 
pletion of  tite  cwtract  as  an  obligation  to 
pay  a  spedfled  sum  of  money  at  aU  events  on 
a  day  owtaln.  The  instrument  was  to  that 
extent  paCsct  If  tbe  blanks  had  been  jvop- 
erly  filled,  the  redtal  would  not  have  consti- 
tuted, but  would  have  been  evidence  of,  a 
ccmtract  of  pledge  of  the  prior  note  as  col- 
ia.ten.1  security  for  the  payment  of  the  later 
one.  That  contract,  if  It  was  made,  was  not 
dep«KlCTt  upon  tbe  redtal  for  its  texraa,  va- 
lidity, or  certainty.  The  blank  spaces.  If  they 
were  1^  unfilled,  cannot  be  said  to  have  Im- 
plied authority  to  fill  them  with  a  description 
of  the  prior  note,  rather  than  of  any  other 
Instrument  unless  a  previous  contract  of 
pledge,  of  which  there  Is  no  evidence,  had 
been  entered  Into.  In  other  words.  It  cannot 
be  presumed  tbat  the  delivery  of  tbe  note 
with  mifilled  blanks  carried  with  It  Implied 
authority  to  the  payee  to  Insert  at  its  option 
tlie  descilptlim  any  obligation  or  chose  In 
action  of  tba  maker  tt  happened  to  have  in 
its  possession.  In  short,  the  redtal  in  the 
instrument  Is  of  no  significance  at  all  unless 
It  was  made  by  the  payor,  or  with  his  previ- 
ous consent  or  subsequent  rattflcaUon.  Such 
a  pledge  as  tbe  allied  recital  purports  to 
evidence  would  have  been  Inconsistent  with 
the  drcumstances  and  the  relations  of  the 
psrtles  as  above  set  forth,  and  could  not  have 
t>een  made  without  an  Intoit  on  the  part  of 
twth  maker  and  payee  to  perpetrate  a  fraud 
upcm  innocent  third  persons.  For  such  con- 
duct the  former  bad  no  known  or  conjectura- 
ble  motive.  By  so  doing  he  could  have  gained 
nothing,  and  would  have  been  likely  to  sub- 
ject himself  to  anbarrassment  and  loss  by  ut- 
tering two  obligations  for  a  single  debt  It 
is  far  less  likely  that  he  did  so  than  that  he 
omitted  to  take  up  and  destroy  the  old  note 
through  carelessness  or  Inadvertence.  We 
think  that  under  the  evidence  a  verdict  by  the 
Jury  that  the  redtel  was  made  or  with 
tbe  cooaeat  of  Oreer  would  have  ladted  suffl- 
dent  support,  and  could  not  have  been  up- 
held. But,  if  It  were  otherwise— if  both  the 
pledge  and  the  redtal  were  made  at  the  time 
the  plalntlfTs'  note  was  ezecuted^t  could 
not  be  availed  of  In  tbe  bands  of  an  assignee 
after  maturity  to  cut  off  the  prior  eqiUty  of 
an  innocent  purchaser  for  value,  who  had 
rightfully  relied  upon  tbe  redtals  In  his  own 
instrument. 
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ExccptlonB  mn  taken  to  Bereral  Instnic- 
tlons,  but  u  we  are  of  opinion  that  the  ver- 
dict returned  la  the  only  one  that  the  evi- 
dence would  support  we  have  not  felt  called 
upon  to  discuss  them,  but  recommoid  that  the 
Judgment  of  the  district  court  be  affirmed.  , 

LSrrrON  and  OLDHAM,  OO^  concnr. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  (pinion,  it  la  ordered  that  the 
Judgmoit  of  the  district  court  be  afflrmeJ. 

SEDGWICK,  J.,  not  tfttinc 


McNISH  «t  al.  T.  STATE  ez  rel.  DIMIGK. 
(Supreme  Oourt  of  Nebraska.   Jane  22,  1905.) 

1.  PtTBLIC  SOHOOU— CHILDUR    OF  FOSTKB 
PaBINTS— RiOHT  TO  ATTEND. 

Handamos  will  lie  at  tbe  relation  of  the 
foster  parent  of  a  child  of  school  age,  who  la  a 
bona  fide  resident  of  Uie  district,  to  compel  the 
board  of  education  to  admit  inch  child  to  at- 
tendance, without  the  psTment  of  tuition,  in 
the  poblk  achoola  of  the  dty  In  which  such  foa- 
ter  parent  resides. 

2.  MAMnAlCnS— ADOPTIOH. 

To  be  entitled  to  aoch  relief,  It  is  not  nec- 
essary that  the  foster  parent  shall  have  legally 
adopted  the  child  under  the  forms  of  oar  stat- 
ute. 

(SylUbua  by  tbe  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Dodge  County; 
Hollenbeck.  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Sarah  Dimick,  against  Clark  C.  McNlsh  and 
others.  Judgmrat  for  plaintiff,  and  d^end- 
ants  bring  error.  Affirmed. 

Grant  G.  Martin  and  John  W.  Graham,  fMr 
plaintiffs  In  error.  Chnirtrlght  ft  Sldner,  for 
defendant  In  enoT. 

OliDHAM,  O.  This  was  an  action  on  the 
relation  of  Sarah  Dlmldc  for  a  peremptory 
writ  of  mandamus  against  the  members  of 
tbe  board  of  education  of  the  school  dis- 
trict of  the  city  of  Fremont  and  the  superin- 
tendent of  public  schools  of  said  city  to  com- 
pel the  respondents  to  admit  Iva  Dlmlck,  a 
child  of  the  age  of  eight  years,  to  the  public 
schools  of  the  city  of  Fremont  A  peremp- 
tory writ  was  granted  by  the  district  court, 
and  to  reverse  this  judgment  respondents 
bring  error  to  this  court. 

The  facts  underlying  this  controversy  are 
that  the  relator  in  this  proceeding  is,  and 
has  been  for  several  years  preceding  the  con- 
troversy, a  bona  fide  resident  and  taxpayer 
of  the  city  and  school  district  of  Fremont. 
The  relator  Is  a  widow,  and  was  living  alone 
In  April,  1903.  Prior  to  this  time  the  mother 
of  the  child  called  Iva  Rarlck  Dlmlck  had 
died  In  the  state  of  Iowa,  leaving  a  husband 
and  six  children.  The  mother  of  the  child 
was  a  cousin  of  the  relator.  After  the  death 
of  Iva's  mother,  Mrs.  DImtck  corresponded 
with  the  father,  and  offered  to  take  the  child 


and  raise  her,  edueattt  her,  and  treat  her  In 
all  respectB  as  her  own  child,  if  the  father 
would  gira  Iva  to  her.  After  considerable 
correspondence,  the  father  conaoited  to  tbe 
proposition.  On  the  25th  day  of  Aprils  1908, 
he  brought  the  child  to  Omaha,  and  gave  her 
into  the  care  and  custody  of  the  relator,  and 
since  that  time  the  child  haa  lived  with  the 
relator  as  a  member  of  her  household.  The 
name  of  the  child  was  entered  on  tbe  enu- 
meration lists  in  the  school  cenaua  of  the 
district  She  entered  tbe  schools,  and  at- 
tended for  some  months  without  objection. 
Later,  when  the  schools  became  crowded,  the 
teacher  of  the  grade  in  which  the  child  was 
Instructed,  b7  direction  of  the  superintend- 
ent, refused  her  admission,  unless  she  would 
comply  with  the  rule  of  the  board  which  re- 
quired the  payment  of  tuition  from  non- 
resident pupils  of  the  district  The  relator 
appealed  to  the  board  for  permission  for  the 
child's  attendance,  which  the  board  refused, 
and  on  this  refusal  the  present  cauae  of  ac- 
tion was  instituted. 

There  is  practically  no  disputed  fiact  in  the 
record.  Respondents  rely  on  a  rule  of  the 
board,  as  follows:  "Ohlldroi  whose  parents 
(or  guardians  who  have  legally  adopted  them) 
do  not  reside  in  the  school  district  of  Fre- 
mont, shall  be  considered  as  nonresident 
pupils.  They  shall  pay  tuition  per  month. 
In  advance,  as  follows."  The  respondent 
school  district  Is  governed  by  the  provisions 
of  section  11,237,  Cobbey's  Ann.  St.  1903,  as 
follows:  "That  all  schools  organized  within 
the  limits  of  said  cities  shall  be  under  the 
direction  and  control  of  the  board  of  educa- 
tion authorized  by  this  subdivision.  Such 
schools  shall  be  free  to  all  children  between 
the  ages  of  five  and  twentynsoe  years,  whose 
parents  or  gaardtans  live  within  the  limits 
of  said  district,  and  all  children  of  school  age 
non-residents  of  said  districts  who  are  or 
may  be  by  law  allowed  to  attend  said  schools 
wltiiout  charge."  It  will  be  noted  that  the 
rule  of  the  board  relied  upon  quallfles  the 
word  "guardian"  by  the  parenthetical  clause 
"who  have  legally  adopted  them,"  and  that 
no  such  clause  Is  found  In  the  statute  re- 
lied apon  to  support  the  rule.  It  is  true  that 
the  relator  has  never  been  appointed  by  a 
process  of  any  court  the  guardian  of  Iva 
Dlmlck,  nor  has  she  ever  formally  adopted 
her  as  her  own  child;  and  yet  no  reason- 
able mind  could  deny  that  she  does  stand  In 
loco  parentis  toward  the  child.  When  the 
father  found  that  on  account  of  the  death  of 
his  wife,  his  own  straitened  financial  cir- 
cumstances, and  the  large  size  of  his  depend- 
ent family,  he  was  unable  to  keep  the  chil- 
dren with  him,  he  yielded  to  the  request  ot 
the  relator  to  furnish  a  home  for  the  child, 
and  to  educate  and  care  for  It  In  all  respects 
as  if  It  had  been  the  natural  child  of  tbe 
foster  mother.  Now,  tbe  question  arises  as 
to  whether  section  11,237,  supra,  of  our  stat- 
utes, Is  to  be  narrowly  and  technically  con- 
strued for  tbe  purpose  of  shutting  the  doors 
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of  the  Mdioolboase*  In  the  faoei  of  many  of 
the  little  hoys  and  glrU  of  the  dty.  and 
tmnlDg  than  out  Into  the  itreeta  and  by- 
wan  to  grow  up  In  Idlenew  and  Ignorance, 
or  whether  It  shall  be  UberaUy  and  broadtr 
Inteipceted  Ih  the  oplrtt  of  the  provisions  of 
article  f  0k  of  oar  Omstltntlon,  which 
says:  "The  Leglslatme  shall  provide  for 
free  Instmetlon  In  the  common  schools  of 
the  state  of  all  persons  between  the  ages  of 
Are  and  twenty-one  years."  Onr  Ttow  of  the 
ease  Is  fitly  expressed  In  the  language  of 
State  SiqpeElntnideDt  Thayer  at  the  state  of 
WlKonaln,  wMdi  Is  quoted  with  apptoral 
the  Smvenie  Conrt  of  Oat  state  In  State 
T.  Thayer.  41  N.  W.  1014,  and  la  as  follows: 
'In  the  Inddrats  of  hnman  life  CunlUes  ore 
broken  np,  and  most  be  scattered,  by  the  ne- 
cessities of  obtaining  a  Urellhood,  by  death 
of  one  or  both  parents,  or  by  abandonment 
of  offsprliv>  as  In  this  case.  Soch  <diUdren, 
as  all  othtts,  are  the  wards  of  the  state,  to 
the  extent  of  providing  for  their  education  to 
that  degree  that  they  can  care  for  themselves 
and  act  the  part  of  Intelligent  dtlseniL  To 
secure  these  ends,  laws  relating  to  public 
schools  must  be  Interpreted  to  accord  with 
this  dominant,  controlling  spirit  and  purpose 
In  their  enactment,  rather  than  In  the  nar- 
rower spirit  of  their  possible  relations  to 
questions  of  pauperism  and  administration 
of  estates."  The  doctrine  here  announced  Is, 
supported  by  holdings  In  Yale  t.  Middle 
School  District  (Conn.)  22  Atl.  295,  13  L.  R. 
A.  161;  Board  of  Education  t.  Hobbes 
(Okl.)  56  Pac  1052;  Mlzner  t.  School  Dis- 
trict (Neb.)  96  N.  W.  12a 

We  therefore  conclude  that  the  learned 
trial  Judge  properly  awarded  the  peremptory 
writ  to  compel  the  respondents  to  admit  the 
child  to  their  public  schools,  and  we  recom- 
mend that  the  judgment  of  the  district  court 
he  affirmed. 

AMES  and  liETTTON,  GO.,  Ancnr. 

PGR  OURIAM.  For  the  reasons  given  In 
the  above  4H>lnlon,  the  Judgment  of  the  dis- 
trict court  Is  affirmed. 

8BDOWI0K,  X,  not  sitting; 


LANCASTER  COUNTT  et  al.  (KNIGHT, 
Treasurer,  Intervener)  v.  STATB. 

(Snpraue  Goort  of  Nebraska.   June  2Z,  190S.) 

1.  States— CLAwa  AoAiiisi^FixiNa. 

A  creditor  of  the  state,  where  tiie  law 
nakeg  no  provision  for  the  payment  of  bts 
f^laim,  is  not  required  to  file  sacb  claim  within 
tvo  yean  after  its  accrual  with  the  auditor  of 
public  accounts  for  adjustment  and  allowance, 
and  his  bilure  to  ao  file  it  will  not  bar  an  action 
thereon  aealnst  the  state.  State  v.  Moore,  69 
N.  W.  705,  40  Neb.  864,  25  L.  B.  A.  774,  fol- 
lowed. 

2.  Sahe — Acnon  Against. 

A  resolution  of  the  state  Senate,  passed  in 
accordance  with  the  provislona  of  aevtioa  47G3 


of  Gobbey'a  Annotated  Btotntaa  of  1903,  will 
aQthoriie  the  claimant  to  eonunoice  and  main- 
tain an  action  against  the  state  on  such  a 
dalm. 

8.  BaIO— FUADXHO. 

Petition  examined,  and  ftaM  soffident  to 
resist  a  general  demurrer. 

(Syllabus  by  the  Oourt) 

Error  to  District  Oourt,  I^ncaater  Coun- 
ty; Holmes,  Judge. 

Action  by  the  county  of  Lancaster  and  oth- 
ers against  the  state.  Benjamin  F.  Knight, 
Treasurer,  intervenes.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Re- 
versed. 

James  L.  Caldwell,  Frank  M.  Tyrrell,  and 
Chas.  B.  Matson,  for  plaintiffs  In  error.  F. 
N.  Front,  Atty.  Gen.,  and  Norrls  Brown,  Dep. 
Atty.  Gen.,  for  the  State. 

BARNES,  J.  On  the  26th  day  of  June, 
1908,  the  plaintiffs  commenced  this  action 
against  the  state  in  the  district  court  of 
Lancaster  county,  and  thereafter  filed  their 
amended  petition,  from  which  we  gather  the 
following  facts :  On  or  about  the  26th  day 
of  January,  189S,  the  treasurer  of  Lancaster 
county  collected  and  deposited  in  the  Capital 
National  Bank  of  Lincoln,  Neb.,  an  author- 
ized county  depository,  the  sum  of  $35,694.54 
of  public  mon^s.  On  that  date  the  bank 
failed,  and,  of  the  money  thus  deposited, 
there  was  lost  absolutely  the  sum  of  $32,- 
919.32.  $5,000.40  of  this  money  was  state 
funds.  On  the  81st  day  of  January,  1694, 
the  county  treasurer  of  said  county,  paid  to 
the  State  Treasurer  the  full  amount  of  the 
state's  funds,  so  lost  by  the  bank  failure, 
thus  reimbursing  the  defendant ;  and  it  was 
alleged  that  such  payment  was  made  with- 
out the  consent  of  the  counjy,  without  any 
authority  from  its  board  of  commissioners, 
and  by  inadvertence  and  mistake.  It  was 
also  alleged  in  the  petition  that  the  sum  so 
paid  to  the  state  constituted  a  just  obliga- 
tion owing  from  the  defendant  to  Lancaster 
county  at  the  time  of  the  bringing  of  this  ac- 
tion. It  was  further  alleged  that  on  the 
4th  day  of  April.  1903,  the  state  Senate 
passed  a  resolution  authorizing  the  bringing 
of  this  action  for  the  accounts  and  items 
sued  on.  The  petition  concluded  with  a 
prayer  for  an  accounting,  and  a  judgment 
against  the  defendant  and  In  favor  of  the 
plaintiffs  for  such  sum  as  might  be  found 
due,  together  with  interest  at  7  per  cent, 
thereon  from  the  31st  day  of  January,  1903. 
The  state  demurred  to  the  amended  peti- 
tion, and  the  demurrer  was  sustained  for  two 
reasons :  First,  that  It  was  shown  on  the 
face  of  the  petition  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations; 
second,  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  plaintiffs  elected  to  stand  on  their 
amended  petition,  and  the  action  was  dis- 
missed, and  Is  brought  here  1^  petition  In 
error. 
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TbB  plalntlflB  etmteiid  fluit  tbe  trial  court 
erred  la  holding  that  tli^  claim  waa  barred 
by  tbe  Umltatlon  contained  In  section  9094, 
CobbeT*!  Ann.  8t  1903.  It  wonld  seem  tbat 
thla  contention  la  not  well  founded.  In  State 
V.  Uoore.  40  Neb.  854^  69  N.  W.  756,  25  L. 
B.  A.  774,  tbe  court  referred  to  that  section, 
quoted  section  9  ot  article  9  of  the  Omstlr 
tutlon,  and  said:  "Now,  what  Is  meant  In 
this  constltatbmal  proTiakm  by  *clalm8  vpaa 
the  treasury*  which  tbe  Auditor  most  ex- 
amine and  adjust?  We  take  It  tbat  It  means 
claims  which  the  state  is  or  may  be  under 
lesal  obligation  to  pay,  such  as  tbe  salaries 
of  its  offlcera  and  employes,  the  cost  of  enet- 
lag  bulldlnga,  and  the  expense  attendaid 
upon  the  maintenance  of  Its  jirlsons,  asy< 
lums,  sdioola.  and  other  Institutions.''  This 
Is  In  barmony  with  many  other  dedslons  of 
our  court  in  wbteh  it  is  held  tbat  statutes 
providing  for  the  presoitlng  of  clslms  to 
county  or  autborltleB  apply  mily  to' 
claims  arising  from  contract  or  some  direct 
legal  obligation,  and  not  claims  arising  from 
tort.  It  Is  only  in  those  claims  that  are 
properly  presented  to  the  auditor,  and  that 
he  is  autliOTlzed  to  alloT  that  appeals  pro- 
vided for  by  the  Constitution  and  by  statute 
can  be  taken.  The  claim  involved  In  tbe 
case  at  bar  could  not  be  brought  Into  court 
in  that  way.  Tbe  law  makes  no  provision 
for  tbe  payment  of  such  a  claim,  and  it  is 
not  included  In  the  prorislons  of  the  statute 
or  the  Constitution  above  mentioned.  It 
moat  be  brought  Into  court  consent  of  the 
Leglalatuie.  If  It  Is  not  necessary  mder 
the  statute  tiiat  such  claims  as  this  should 
be  presented  to  the  Auditor  at  all,  then,  of 
course,  tbe  two-years  limitation  contained  In 
sectloa  9004  does  not  ai^ly.  The  statute  of 
limitations  as  tf  defense  Is  a  personal  one, 
and  may  be  waived,  even  If  the  idaim  has 
been  barred  by  statute.  The  state  might 
waive  tbat  defense  and  authorise  this  suit, 
and  we  think  by  its  action  In  this  case  it  hu 
done  sa  When  thla  claim  was  presented  to 
the  Legislature,  and  l«ive  to  sue  was  asked 
for,  more  ttutn  two  years  had  already  run, 
which  would  have  furnished  a  sufficient  ex- 
cuse to  the  Legislature  to  refuse  leave  to 
sn&  It  nevertheless,  by  tbe  action  of  tbe 
Senate,  granted  such  leave,  and  tSils  was 
a  waiver  of  the  bar  of  the  statute  If  such 
bar  existed.  Section  22  of  article  8  of  the 
Constitution  provides:  "The  state  may  sue 
and  be  sued,  and  the  Legislature  shall  pro- 
vide by  law  In  what  manner  and  In  what 
courts  suit  shall  be  brought."  And  the  legisla- 
ture, eierdsring  the  anthorl^  thus  conferred, 
has  provided  section  4768  of  Cobbey's  An- 
notated Statutes  of  1003  that:  '^e  several 
district  courts  of  the  Judicial  districts  of  tlie 
state  as  now  provided  for  and  established  by 
the  Constitution  of  tbe  state,  and  of  such 
Judldal  districts  as  may  hereafter  be  pro- 
rided  by  law,  shall  have  Jurisdiction  to  hear 
and  determine  the  following  matters :  First 
All  claims  against  the  atate  filed  therein 


which  have  previously  been  proMnted  to  tlie 
AuditOT  of  Public  Accounts,  and  have  bea  In 
whole  or  in  part  rejected  or  disallowed. 
Second.  All  claims  or  petitions  for  relief 
that  may  be  presented  to  the  Legislature, 
and  which  may  be  by  any  law,  or  Iqr  any 
rule  or  resoluUtm  of  tbe  L^alature,  w  el* 
ther  house  thereof,  referred  to  eXtba  ct  said 
courts  t»  adjudication.  •  •  *^  There- 
tare  the  resolution  of  tt»  Senate,  set  fortii 
In  the  amended  petition,  constitutes  ample 
authority  fbr  the  prosecution  of  this  action. 

It  is  claimed  on  the  part  at  tbe  state  that 
tiiere  ia  a  misjoinder  of  parties  plaintiff,  bat 
this  question  is  one  wbldi  cannot  be  raised 
by  demnirer,  so  that  point  requires  no  fur- 
ther consideration. 

ConsiderlDg  now  the  merits  of  ths  case 
as  presented  by  the  amended  petition,  it  ap- 
pears that  the  connty  treasorer  of  Lancas- 
ter county  paid  to  the  state  ctatain  money 
belonging  to  tbe  county  without  any  authcw- 
ity  tluref  or,  and  such  payment  waa  made  by 
inadvertence  end  mistake.  If  theee  allega- 
tions are  true,  they  state  a  cause  of  action, 
and  are  auffldent  to  resist  a  general  demnr^ 
rer.  This  fact  seems  to  be  ccmceded  by  the 
stete,  fm:  the  only  defense  presented  by  tbe 
brief  and  argument  of  the  Attorney  O^eral 
is  the  Umltatlon  contained  In  the  atatato 
above  mentioned.  We  are  tlierefMe  of  the 
opinion  that  tbe  trial  court  erred  in  sustain- 
ing the  demurrer  and  dismissing  the  plain- 
tlfTs  cause  of  action. 

For  tbe  foregoing  reasons  tbe  judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Bevosed  and  remanded. 

HOLCOMB,aj.  I  concur  fln  tlw  ocdar  <iC 
reversal. 


STULL  V.  MASILONKA  et  aL 
(Snpreme  Ooart  of  Nebraska.   June  22,  lOOK) 

1.  Decbek— Suit  to  Set  Abide— InTXBEtrr  of 
Pu^iwnrr. 

In  an  action  to  set  aside  a  decree  of  the 
district  court  aSectiag  the  title  to  real  estate, 
a  plalntilf  cannot  be  permitted  to  recover  unless 
It  appears  trom  the  pleadings  and  proof  that  he 
has  some  interest  In  the  ntle  to  the  property 
involved. 

[Ed.  Note.— For  cases  in  point,  sse  voL  80^ 
Gent.  Dig.  Judgment,  t  SSaf 

2.  MOBTOAGX— F0BB0L0BnB»-4ALa. 

Tbe  record  and  evidence  exaalaed,  and 

keld,  tbat  the  district  court  bad  acquired  Ja- 
risdictlon  in  the  foreclosure  proceedings  pleaded 
and  proven  at  the  trial,  and  that  the  decree  and 
sale  thereunder  were  not  void. 

3.  Save— Tnu  AcqtnBED— Attack. 

Where  a  valid  real  estate  mortgage  has 
been  foreclosed,  even  though  the  foreclosure  pro- 
ceedings were  void,  neither  the  mortgagor,  nor 
a  person  claiminr  under  him,  will  be  permitted 
to  assail  the  title  acqnired  tlirougb  the  fore- 
closure  proceedings  without  ottering  to  psy  the 
amount  of  tbe  decree  and  interest 

(Syllabus  by  the  Court] 
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Commlsslonen'  Opinion.  Department  No. 
Z  Error  to  District  Oonrt,  Platte  Goontr; 
BoUenbe^,  Jodge. 

Action  by  Agg\9  MuUonka  and  otben 
against  William  Stall.  Jodgment  for  plain- 
tiffs, and  defendant  brings  error.  Reversed. 

JobD  J.  Snllivan  and  Flansbnrg  &  Wil- 
liams, for  plaintiff  In  error.  A.  M.  Post  and 
L.  R.  Latham,  for  defendants  In  error.  Mc- 
Alllsttf  ft  Oomellaa,  for  Adam  Pelr. 

JAOKSON.  a  This  Is  a  proceeding  In  er- 
ror to  rererrc  a  Jodgmrat  of  tiie  district 
court  ct  Platte  county.  To  taunue  a  proper 
ondMrtandlDg  of  the  Isnies  InvolTed,  it 
seems  necessary  to  make  a  detailed  state- 
ment of  the  facts  and  conditions  as  tbey 
appear  from  the  record: 

On  December  S,  1894,  Panl  IfuUonka  bor- 
nnrad  ot  Stall  Bios.  9800.  He  gave  his  note 
secnred  by  a  real  estate  mortgage  coreiing 
the  west  half  of  tiie  northeast  quarter  of 
18—19—2.  A  pwHon  of  the  Interest  ac- 
crulDg  on  tUM  loan  was  eridenced  by  sp- 
rats notes  aecured  by  a  second  mortgage. 
Paul  MaaUonka  died  Intestate.  Defanlt  was 
made  In  tbm  payment  of  Interest  accruing  on 
the  loan,  and  on  March  S.  1896,  WUliam 
Stall  and  Louis  Stall,  partners  as  Stall 
Bros.,  commenced  an  action  In  the  district 
court  of  Platte  county,  where  the  land  la 
situate,  tex  a  foredoanre  ctf  tilie  seeoDd  mcnt- 
gage.  Among  the  defendants  named  In  the 
petltlim  were  the  unknown  heirs  ct  Panl 
UasUonka,  deceased.  In  the  body  of  the  pe- 
tition the  land  was  described  as  the  west 
half  of  the  northwest  of  18—1^—2.  The  pe- 
tition, howerar,  recited  the  execution  and  de- 
livery of  tlie  mortgage,  and  referred  to  a 
copy  of  tiie  mortgage,  which  was  attached 
to  the  petltkm  as  an  exhibit  In  tiie  co^  of 
the  mortgage  so  attached  the  land  was  cor- 
rectly described.  On  April  18th  following 
thne  was  filed  In  the  caae  the  affidavit  of 
WUllam  Btnll.  wherein  he  testified  that  he 
was  a  member  of  the  firm  of  BtuU  Bros., 
plaintlffB  In  the  above  case;  that  said  Panl 
Uadlonka.  deceased,  was  the  maker  of  the 
note  and  mortgage  sou^t  to  be  foreclosed 
in  this  caae;  that  said  Panl  Hasllonka  has 
d^arted  this  life,  and  baa  left  aurvlvlng 
him  certain  heirs,  who  appear  ta  have  an  In- 
tmst  In  the  ^ralaes  descrllied  In  the  pe- 
titi<m  filed  herein,  and  who  are  made  de- 
fendants In  this  cause,  and  that  the  names 
and  residence  and  whereabouts  of  said  heirs 
■re  to  the  i^alnttffB  unknown;  that  service 
of  summons  cannot  be  had  upon  them  except 
by  publication.  On  the  following  day  the 
dtetrlct  conrt  <it  Platte  county  made  an  order 
providing  fbr  service  by  publication  upon 
ttie  defendants,  the  unknown  htfrs  of  Paul 
Mssflonka.  A  notice  was  pnblMied  pursu- 
ant to  the  <ndw  of  tb»  court,  and,  amcmg 
other  tblngB,  contained  a  correct  description 
of  the  land.  On  November  lAUi  of  the  aame 
year  the  plaintiffs  In  the  foredoaure  proceed- 


ings filed  an  amended  petition  similar  to  the 
original  petttlra,  except  that  the  real  utote 
was  correctly  described  both  In  the  body  of 
the  petition  and  In  the  copy  of  the  mortgage 
attached,  and  that.  In  addltltm  to  naming  the 
unknown  heirs  of  Paul  Hasllonka,  there  waa 
added*  "Unknown  devisees  of  Paul  Hasll- 
onka, deceased."  Wltil  the  amended  petl- 
tkm waa  filed  another  affidavit  of  William 
StuU,  wherein  he  recited  the  death  of  Paul 
MasUraika,  and  that  Maslltmka  left  certain 
heirs  and  devisees,  whose  names  and  where- 
abouts were  unknown  to  plaintiffs;  that 
plaintiffs  have  made  Inquiry,  and  have  en- 
deavored to  ascertain  the  names  and  resl- 
dences  of  said  unknown  heirs  and  devisees, 
but  have  been  unable  to  ascertain  the  same. 
This  was  followed  the  publication  of  a 
new  notice,  r^nihir  lu  all  reepects,  except 
that  the  land  was  described  therein  as  the 
west  half  of  the  wntbwest  quarter  of 
18—19—2.  The  defendanta  defaulted,  and 
on  July  14, 1897,  a  decree  of  foreclosure  waa 
entered,  and  the  property  was  sold  to  sat- 
isfy the  decree,  subject  to  the  $800  mortgage; 
William  Stall  and  Louis  Stall  being  the  pur- 
chasers at  such  sale.  The  sale  waa  con- 
firmed, and  .a  deed  was  executed,  delivered, 
and  recorded.  Thereafter,  on  the  MUi  day 
of  July,  1886,  WUllam  Stull  and  Louis  StuU, 
partners  oa  Stull  Bros.,  filed  a  petition  In  the 
district  coort  of  Platte  county  against  Agnes 
Masllonka,  widow  of  Paul  Masllonka,  de- 
ceased, Anton  Masllonka  and  his  wife,  Mary 
Wlnskl  and  her  husband,  Anna  Stempa  and 
bet  husband,  Aggie  Masllonka,  Kate  Masll- 
onka, John  Masllonka,  Talnla  Maidlonka, 
Stqphia  Masllonka,  and  Paul  Masllonka, 
mhUHT  heirs  of  Paul  Masllonka,  deceased.  In 
this  petition  the  execution  and  ddlvery  of 
the  mortgages  above  referred  to  waa  set 
out,  together  with  the  proceedinffi  of  fwe- 
dosura  It  recited  the  death  of  Paul  MaaU- 
onka,  and  that  Agnes  Masllonka,  Anton  Mas- 
llonka and  hla  wlf^  Mary  Wlnskl  and  her 
husband,  Anna  Stempa  and  her  husband. 
Aggie  Maallonka,  Kate  Ma^Ionka,  John 
Masllonka,  Valeria  Maallonka,  Sopiila  Masll- 
onka, and  I^ul  Maallmika  were  the  sole  heirs 
of  I^ul  Masllonka,  deceased.  It  further  re- 
cited that  the  plaintiffs  had  entered  into  the 
possession  of  the  premises,  and  an  ema  in 
the  description  of  the  property  in  the  pub- 
lication of  the  notice  in  the  foreclosure  pro- 
ceedings; that,  by  reason  of  the  error  In 
the  process,  the  def endante  aiq?eared  to  have 
an  equity  of  redonptlon  In  the  premises. 
The  petition  further  recited  that  the  mort- 
gage Indebtedness  was  still  unpaid;  prayed 
for  the  iqipolntmenlt  of  a  guardian  ad  litem 
for  the  minor  defendante;  that  a  decree 
might  be  entered  directing  tiie  defendante 
within  a  short  day,  to  be  fixed  by  the  court, 
to  pay  the  plaintiffs  the  amount  thereof,  with 
Interest,  and  that,  upon  failure  to  pay  said 
amount  within  the  time  fixed,  defendante  be 
barred  and  foreclosed  of  all  title,  Interest, 
and  equity  of  reden^tion  In  the  premises; 


Digitized  by 


190 


lOi  K0BTHWB8TBBN  RBPOBTBR 


further  prayed  tliat  the  title  to  the  premlseB 
be  forever  qnleted  In  the  plaintUfs  and  their 
grantees.  Proper  senice  was  had  upon  all 
of  the  defendants  In  this  proceeding.  A 
guardian  ad  litem  was  appointed  tor  ttie 
minor  defendants,  wbo  filed  a  general  denial 
In  their  behalf.  A  default  was  entered  as  to 
the  other  defendants  for  want  of  appear- 
ance, and  on  NoTember  iXt,  1888,  tlie  cause 
was  tried  to  the  court,  and  a  decree  entered 
In  conformity  with  the  prayer  of  the  peti- 
tion. The  court  found,  among  other  things, 
that  the  plaintiffs  had  entered  Into  the  pos- 
session of  tiie  premises,  and  that  they  were 
then  In  possession;  that  they  were  entitled 
to  a  strict  foreclosure  of  the  equity  of  re- 
demption, and  a  quieting  of  the  titie  In  and 
to  said  described  premises;  that  the  defend- 
ants had  not  redeemed  from  the  sale,  and 
had  not  paid  the  amount  due  the  plidntiffe 
on  their  mortgage;  and  It  was  adjudged  that 
If  the  defendants  should  fall  for  the  space  of 
30  days  from  the  entry  of  the  decree  to  pay 
the  plaintiff  herein  the  sum  of  f2Sl— the 
amount  of  the  original  decree,  with  interest 
— th^  rii^t  title,  interest,  uid  equl^  of  re- 
dempti<m  of  the  defendants  be  forerer  fore- 
closed and  barred,  and,  upon  failure  of  the 
defendants  to  pay  said  sum  aa  aforesaid, 
titie  to  said  premises  Is  by  this  decree  for- 
ever quieted  In  the  plaintiffs  ber^n  and  their 
grantees.  No  redemption  was  ever  attempt- 
ed or  had.  The  property  was  conveyed  by 
Stull  Bros.,  and  the  titie  finally  vested  In 
Adam  Peir,  wbo  purchased  for  a  full  c<m- 
slderation,  and  without  actual  notice  of  the 
defect  now  alleged  In  the  titie. 

Thereafter,  on  the  10th  day  of  Beptouber, 
1003,  Aggie  Masllonka,  Kate  MasUcmka,  Vva 
Kodzejl.  John  Masllonka,  Soplila  Masllonka, 
and  Paul  Masllonka  filed  their  petition  in  the 
district  court  of  Platte  county  against  Loids 
Stnll  and  WtlUam  Stull,  partners  doing  busi- 
n&»  in  the  firm  name  of  Stnll  Bros.,  Ant(m 
Masllonka,  Mary   Wlnski,  Anna  Stempa, 

Adam  Pelr,  and  Pelr,  his  wife,  whose 

Christian  name  Is  unknown,  and  Israel 
61u<&;  the  petition  being  as  follows: 

"The  plaintiffs  lier^  complain  of  tiie  de- 
fendants, and  for  cause  of  action  allege: 

"First  PlaintUfs  and  the  def^idanta  An- 
ton Masllonka,  Mary  Wlnski,  and  Anna 
Stempa  wore  on  the  14th  di^  of  July,  18B8, 
the  owners,  by  titie  in  fee  simple,  a«  tiie 
joint  tenantt,  of  the  west  halt  ot  the  north- 
east (N.  B.  quarter  of  section  eighteok 
(18)  in  township  nineteen  (19)  north,  of 
range  two  (2)  west  of  the  sixth  principal 
meridian,  In  Platte  coimty,  Nebraska,  sub- 
ject to  the  estate  tbr  life  therein  of  tiielr 
mother,  Agnes  Masllonka.  And  upon  llie 
death  of  the  said  Agnes  Mafdlonka,  to  wit,  on* 
the  Stfa  day  of  February.  18D0,  plalntUb  and 
the  d^endante  above  named  became,  have 
berai  ctmtlnuously  since  said  date,  and  now 
are,  seised  of  the  full  Icsal  (tnd  eqniteble 
title  of  said  prranlses. 

"Second.  On  the  said  14th  day  of  July, 


1888.  tiie  said  Louis  Stull  and  William  Stall 
filed  in  this  court  their  petition  against  tlie 
plaintUfs  herein  and  the  defendante  Anton 
Masllonka,  Mary  Wlnski,  and  Anna  Stempa, 
Impleaded  with  the  aald  Agnes  Bfuilonka, 
the  object  and  prayer  of  whldi  were  to  ob- 
tain a  decree  of  strict  foreclosure  of  a  oer- 
taln  mortgage  then  existing  upon  the  above 
described  pronlses.  Said  suit  was  prosecut- 
ed to  final  decree  on  the  15th  day  of  No- 
vember, 1808,  wh«%by  the  aforesaid  defmd- 
ants  therein,  owners  of  tiU  above-described 
property,  were  ordoed  to  redeon  said  prop- 
etty  by  paying  to  tiie  said  I^mis  Stnll  and 
William  BtuU,  within  the  period  of  tiilrty 
days  from  and  after  said  date,  the  faU 
amount  of  such  mortgage  debt,  witb  Interest 
th«^n.  and  expenses  Incurred  on  aoconnt 
thereof,  to  wit,  the  sum  of  t2Sl.  And  It  was 
by  decree  further  ordered  and  adjudged  that 
upon  the  failure  of  such  ownws  to  so  pay 
tiie  said  sum  of  1251,  together  wltii  interest 
and  costs  of  said  suit,  wltidn  tiie  aforesaid 
period,  the  rl^t,  titie,  Interast,  and  equity  of 
redemption  of  sudi  owners,  and  eadi  tliereof, 
In  and  to  said  prqperty,  be  ftvevo-  barred 
and  f (vedosed,  and  the  title  thereto  of  the 
said  Louis  Stntl  and  William  Stall  forever 
qnleted  and  conflrmed. 

rrhird.  The  plaintiff  John  Btaailonka  and 
the  defendant  Antxm  Masttonka  were  per- 
sonalty served  with  summons  notifying  them 
of  the  poidnicy  <tf  uld  suit  Swvloe  In  said 
cause  was  had  upon  tiie  plaintlfla  hereiB 
Aggie  Masllonka,  Kate  Masllonka,  Sophia 
MaidUmka,  and  Paul  MasUonlu,  and  also  up- 
on the  d^Oidante  bsx^  Mary  Wlnski  and 
Anna  Stenqia,  pablicati<m  of  notice  in  tt 
newspapO'  of  Platte  county,  and  not  others 
wise;  no  service  whatever  being  liad  In  said 
suit  rxpoa  the  plaintiff  herein  Vera  KodzejL 
No  appearance  was  made  in  said  suit  by  tin 
d^caidante  tii»eln,  plaintiffs  and  defmdante 
In  fbiM  caus^  or  either  thereof;  nor  waa  any 
authorised  appearance  made  tho^  in  tbeir 
behalf,     in  behalf  of  either  of  them. 

"Fourth.  Plaintiffs  heretai,  and  each  there- 
<riF,  wa-e  at  tiie  date  of  the  decree  aforesaid 
infants  under  the  age  of  17  years,  and  are 
eaidi  now  within  tiie  age  of  21  years.  The 
said  Henry  0.  Oarrlg  is  the  duly  appointed 
guardian  of  the  said  John  Masllonka,  Kate 
Maslltmka,  and  Paul  Masllonka,  andt  u  sacb 
guardfan  and  next  friend  of  said  Infanta, 
proseeates  tills  suit  in  their  behalf.  The 
said  Anton  Masllonka,  Mary  Wlnski.  and 
Anna  Stonpa,  having  refused  to  join  hoeln 
as  plaintiffs,  are  accordingly  made  parties 
defendant  hereto. 

"Fifth.  The  plaintiffs  and  defendante  here- 
in, owners  of  said  property,  have  been  at  all 
times  since  the  date  ta  mM  decree,  and  now 
are,  nnabte  to  comply  with  the  terms  and 
eonditims  thweof,  and  said  decree  remalna 
unreversed  and  -nnsatlsfled.  The  said  Louis 
Stall  and  ^nillam  Stull,  upon  the  failure  as 
aforesaid  of  the  owners  th«eof  to  redeon 
said  prtwerty  within  the  period  of  thirty 
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f\as»  from  and  after  tbe  entry  of  lald  decree, 
took  poBsesshm  of  wld  vtopertj,  claiming  to 
own  and  hold  tbe  same  by  title  alMoliite,  and 
tbe  said  Stalls  and  tbelr  grantoea  have  oon- 
tinuously  since  aald  date  enjoyed  the  possee- 
sion,  rents,  ai^  praflta  thereof.  The  defend- 
ants Israel  Olni^  Adam  P«b;  and   

Petr,  hia  wife,  whose  first  or  Christian  name 
Is  unknown  to  plalntUfs,  <dalm  an  Intereat  In 
said  property  through  certain  mesne  convey- 
ances, aa  the  snccessors  of  the  said  Louis 
StoU  and  William  BtnlL 

"Sixth.  There  la  manifest  error  to  the 
udlce  of  these  plaintiffs  in  the  decree  afore- 
said and  in  the  proeeedmgs  of  fbe  said  canae 
antecedent  thereto,  tIi.:  (1)  The  court  failed 
to  det»mine  who  among  the  def  aidants  in 
said  canae  were  Inftnts,  and  failed  to  name 
or  snffldently  describe  the  defendants  for 
whom  it  assumed  to  appoint  a  guarffian  ad 
litem.  (2)  The  appolntmoit  in  said  cause  of 
a  guardian  ad  litem  for  certain  of  Ihe  de- 
fuidanta  therein,  and  the  snhaequent  appear- 
ance In  aaid  cause  of  said  guardian,  are  ir- 
regular and  erroneous,  for  the  reason  tiut 
It  doea  not  appear  for  whom  said  guardian 
was  appointed,  or  in  whose  name  or  inters 
est!  he  assumed  to  act  ^)  The  plaintUfia 
herein,  and  each  thereof,  althou^^  known  by 
aald  Louia  Stall  at  the  date  of  said  decree 
to  be  infant^  were  not  represented  In  said 
cause;  and  their  interests  Id  the  subject 
thereof  were  not  protected.  (4)  The  only  ob- 
ject or  purpose  of  said  suit  being  to  obteln 
a  decree  of  fetrlct  foreclosure  of  a  mortgage 
upon  the  real  property  hereinbefore  describ- 
ed, at  the  date  thereof  owned  uid  held  by 
tiie  defendants  in  said  cause  by  title  In  fee 
Btanple,  failed  to  state  a  cause  ot  action 
agahist  aald  defendanta,  m  either  thereof, 
and  the  court  accordingly  erred  In  adjudging 
that  the  plaintiffa  Louis  Stull  and  William 
Stun  were  entitled  to  any  relief  therein.  0S) 
The  plaintiffs  in  said  cause,  ZiOnls  Stull  and 
WliUam  Stull,  were  not,  upon  the  tects  al- 
leged to  their  petition  therein,  entitled  to  a 
decree  of  atrlct  forecioanre  against  the  de- 
feodante  to  said  cause,  owners  and  holders 
ot  the  legal  title  of  the  real  property  to  said 
petition  described.  (6)  There  is  no  authori- 
ty of  law  for  a  decree  of  strict  foreclosure 
agahist  the  holder  of  the  legal  title  of  the 
mortgaged  property.  CO  The  guardian  who 
appeared  to  said  cause  by  appototment  of 
tbe  court  negligently  failed  to  guard  or  pro* 
tect  toe  totereste  of  the  tofant  defendanto 
tber^,  in  omitttog  to  challenge  the  suffl- 
dency  of  the  petition  of  the  plaintiffs  tbere- 
In.  (St  And  the  platotUb  aay  that  they  and 
tti^  eodefendante  to  said  suit,  the  said  An- 
ton Miullonka,  Mary  Wlnsfcl,  and  Anna 
Stempa,  had  at  tbe  date  ot  the  decree  afore- 
said, and  now  tuiTe,  by  reason  of  the  fiicte 
hereinbefore  alleged  and  shown,  a  full,  com- 
plete,  and  perfect  defense  to  the  aforesaid 
nit,  uad  that  said  decree  Is,  as  to  these 
plalntlflh,  toequltable  and  erroneous.  Where- 
fore plaintlffli  pray,  upon  su(Ai  terms  and 


conditions  as  may  be  found  reaaonable  and 
Just:  CI)  That  the  decree  herdnbefore  men- 
tioned may  be  vacated  and  wholly  set  aalde; 
ttiat  plalntUCi  may  be  permitted  to  appear 
in  said  cause  and  make  defenae  thweto.  (2) 
That  platotlffs*  title  and  totereat  to  and  to 
said  real  property  be  forevw  quieted  and 
confirmed  aa  agatost  the  defendanto  William 
Stall  and  Louia  Stull,  and  all  posons  dalm- 
tog  throngh  and  under  them,  tofdu^g  the 
defendanto  Adam  Pelr  and  laiael  Oluck.  (3) 
That  said  premises  be  partitioiied  to  the 
manner  prescribed  by  law  among  the  aever^ 
al  owners  thereof  aa  their  totereste  may  be 
made  to  appear.  (4)  That  an  account  may 
be  taken  of  the  rente  and  proflto  of  aaid 
^mises  for  the  pofod  that  the  same  haTe 
been  occupied  by  the  several  defendanto,  re- 
spectively, and  that  the  platotiffs  may  have 
Judgment  for  the  amount  found  to  their  fa- 
vor. (B)  I^ir  such  other  and  tmtbat  relief 
aa  may  appear  to  be  Just  and  eguitable  to 
the  premlaes." 

To  this  petition  WllHam  Stull  answored, 
dmying  audi  allegationa  of  the  petition  aa 
were  not  admitted;  setttog  vp  the  foreclo- 
sure proceedtogs  already  described,  the  sale 
of  the  real  estate  thereunder,  and  the  con- 
firmation tiiereof,  together  with  the  subse- 
quent action  brought  by  them,  and  the  de- 
cree of  the  court  tharenndmr;  the  transfer  of 
the  real  estate  by  the  purchasers  at  the  Ju- 
dicial sale;  tbe  paymrait  of  the  9800  mort- 
gage by  one  of  the  purchasers  1^  renewal 
mtntgage;  and  asked  that  the  platotiffs'  pe- 
tition bo  dismissed. 

Adam  Peir,  the  iwesent  owner  of  tbe  real 
estate,  answered,  challenging  the  authority 
of  Henry  0.  Carrig  as  guardian  for  the  mi- 
nor plaintttra,  and  alao  setttog  out  the  fore- 
closure proceedings,  with  a  copy  of  the  de- 
cree therein;  the  sale  of  the  real  estate,  and 
the  confirmation  thweof ;  the  subsequent  pro- 
ceedtogs by  Stull  Bros.;  the  sale  by  them  of 
the  real  estate,  and  the  Anal  purchase 
himself;  and  be  also  prayed  the  dismissal  of 
the  action.  The  defendanto  Antim  Masllon- 
ka,  Mary  Winsfct,  and  Anna  Stempa  answer- 
ed by  adopttog  the  allegatUma  of  the  peti- 
tion and  the  prayw  thereof. 

Tbe  platotiffs,  replying  to  the  answer  of 
William  Stull,  admitted  the  execution  of  the 
mortgage  tovolved  to  the  foreclosure  proceed- 
ings; admitted  tbe  tostitutton  of  the  action 
to  foreclose  the  mortgage,  and  the  proceed* 
togs  thereunder,  as  hereto  stated;  •  but  de- 
nied the  Jurisdiction  of  the  court  to  that  ac- 
tion, and  claimed  that  the  proceedings  were 
void.  They  admitted  the  conveyance  of  the 
property  by  Stull  Bros.,  and  tbe  ilnal  con* 
veyance  to  defendant  Peir.  They  also  re- 
plied to  the  answN  of  Adam  Pelr  substan- 
tially as  they  had  relied  to  the  answer  of 
tbe  defendant  Stall.  The  defendant  Louis 
Stoll  did  not  answer,  and  was  defaulted. 
There  was  a  hearing  to  the  court,  and  a  find- 
ing for  the  plaintiffs,  setting  aside  the  decree 
entered  November  10,  1898,  to  the  second  ac- 
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tSxok  brought  1>7  Stun  Bna.;  directliig  that 
said  action  be  placed  iip<m  tbe  trial  docket 
tor  hearing  In  ita  wder;  and  recxnlrlng  the 
detendanta  therein  to  answw  within  80  dayk 
from  that  date.  S^arate  motions  for  a  new 
trial  wen  flled  by  defadants  William  Stall 
and  Adam  Pelr,  which  were  over  ruled,  and 
they  have  brought  the  case  to  this  oonrt  by 
peUti<ui  in  error. 

The  scope  of  inquiry  may  be  embraced  in 
two  qaesttons:  First  Did  the  defendants  in 
error  (plalntlift  below)  have  an  intraest  In 
the  snbject-mattw,  audi  as  to  oitltle  them  to 
any  relltf  whatever?  Second.  If  they  did 
have  socb  interest,  Is  tbdr  petition  sufficient 
nndor  the  facta  disclosed  by  the  record,  to 
entitle  th'em  to  the  relief  gnuoted  by  the 
court  below? 

It  will  be  obaerred  that  their  prayer  for 
relief  conristedt  first,  of  a  regaest  that  the 
so-called  decree  of  strict  foreclosure  be  set 
aside,  and  that  they  be  permitted  to  appear 
in  that  case  and  defend;  second,  tiiat  their 
title  to  the  real  estate  be  quieted  and  om- 
flrmed  as  against  the  Btulls  and  all  pawns 
claiming  through  them.  Including  the  defMidr 
ant  Adam  Pelr;  tlilrd,  that  the  i^vmises  be 
partitiooed;  and,  fourth,  fliat  an  account 
should  be  taken  ct  the  rents  and  profits  ot 
the  pronlses  while  in  the  possession  of  the 
defendants,  and  that  they  have  Judgmoit 
therefor. 

The  original  foreclosure  proceedings  are 
nowhere  referred  to  in  the  petition.  Such 
proceedings  are  not  assailed,  and  no  relief  is 
asked  as  against  such  proceedings.  It  Is  evl- 
doit;  howoTer,  that  the  rU^ts  of  the  parties 
depoid,  to  some  extent,  at  least,  upon  the 
validity  of  tbe  foreclosure  proceedings,  and 
to  that  proceeding  we  will  first  devote  our 
attention. 

It  is  contended  that  the  first  notice  to  the 
unknown  heirs  of  Paul  Masllonka,  deceased, 
was  unauthorized  and  void  for  two  reasons: 
First,  because  the  aflldavlt  of  one  of  the 
plaintUfs  that  the  names  and  whereabouts 
of  tlie  unknown  helra  of  Paul  MaBllonka  w^e 
to  the  plalntlflB  unknown  is  insufficient;  that 
the  affidavit  ot  both  plalnttffs  is  required. 
This  contention  cannot  be  sustained.  The 
affidavit  of  William  Stull  recites  that  "the 
names  and  residences  and  whereabouts  of 
sold  heirs  are  to  the  plalnttffs  unknown." 
Tbe  trial  court  acted  upon  that  affidavit  and 
found  It  to  be  sufficient,  and  ord^ed  service 
"by  publication  on  account  thereof.  The  af- 
fidavit was  positively  sworn  to,  and  contain- 
ed the  information  upon  which  the  court  was 
authorized  to  act.  The  provisions  of  the 
Code  are  to  be  Ubaratly  construed,  with  the 
view  to  promote  its  object  and  assist  the 
parties  In  obtaining  Justice.  Section  1,  Code 
Civ.  Proa  And  second,  because  it  is  said 
that  the  affidavit  was  not  attached  to  tbe 
petition  as  the  statute  required.  The  record 
does  not  disclose  whether  the  affidavit  was 
attached  to  the  petition  or  not,  and  It  is  suf- 
fld^t  to  say  that,  in  tha  absence  of  direct 


proof  to  tbe  otmtrary,  tbe  proceedings  ot  the 
district  court  will  be  presumed  to  have  been 
regular.  We  bold,  therefore,  that  the  dis- 
trict court  acquired  Jurisdiction  of  the  par- 
ties through  the  first  notice  In  the  foreclo- 
sure proceedings.  The  notice  was  complete 
and  ample  to  advise  ttie  parties  in  Interest 
ot  the  cause  of  action  upon  which  the  plain- 
tiffs sou^t  relief.  It  recited  the  date  of  the 
filing  of  the  petltUm;  the  names  of  the  plains 
tiffs;  tbe  court  wherein  the  action  was  pend- 
ing; that  tbe  plaintiffs  were  seeking  tbe  fore- 
closure  of  a  mortgage;  named  the  mortga- 
gors and  mortgagee;  described  the  land  upon 
which  the  mortgage  was  given;  the  notes  se- 
cured by  the  mmtgage;  the  amount  due 
ttaerecn;  that  the  plaintllte  soivht  a  decree 
of  foreclosure  and  that  the  pcemisee  might 
be  sold;  and  correctly  fixed  the  answer  day. 

The  district  court  therefore  having  ac- 
quired jurisdiction  of  the  parties,  the  in- 
quiry next  turns  to  the  validity  of  the  decree 
under  tbe  pleadings.  It  Is  said  that  tbe 
wlglnal  petUon  was  UurafBclrat  to  support 
tbe  dKxee  because  of  the  misdescription  of 
the  Isnd  in  the  body  of  the  petition.  The 
petition,  however,  referred  to  the  mortgage, 
a  cojfj  of  which  was  atbuihed  to  the  petition 
as  an  exhibit,  and  In  the  copy  ao  attadied  the 
real  estate  was  onrrtetly  described;  and  It 
la  very  doubtful  whetbor  this  court  would 
be  Justified  In  dlsturtdng  the  decree,  had  it 
been  based  upon  this  petition  alone.  No  va- 
riance between  the  all^tlons  in  the  peti- 
tion and  the  proof  Is  to  be  deemed  material 
unless  it  has  actually  misled  the  adverse 
par^  to  bis  prejudice,  and,  whenever  it  Is 
alleged  that  a  party  has  been  so  misled,  the 
fact  must  be  proved  to  the  satisfaction  of  the 
court  and  it  must  also  be  shown  in  what 
respect  he  has  beat  misled;  and  whenever 
the  variance  Is  not  material,  as  provided  In 
the  last  section,  the  court  may  direct  tiie 
fact  to  be  found  according  to  the  evidence, 
and  may  ord^r  an  Immediate  amendment 
without  costs.  Sections  138,  139,  Code  Civ. 
PiDC.  Furthermore,  the  property  having 
been  correctly  described  In  one  part  of  the 
petition,  we  think  it  would  be  a  violation  of 
the  spirit  of  the  Code  to  hold  that  the  decree 
is  not  supported  by  the  original  petition. 
However,  the  plaintiffs  in  the  foreclosure  pro- 
ceedings filed  an  amended  petition  setting 
out  the  same  cause  ot  action,  and  asking  for 
the  same  relief.  In  the  amended  petition  the 
real  estate  was  correcUy  described  both  in 
the  body  of  the  petition,  and  in  the  exhibit 
thereto  atteched.  By  section  144  of  the  Code 
of  Civil  Procedure  it  Is  provided  that  tbe 
court  may,  either  before  or  after  judgment. 
In  furtherance  of  Justice  and  on  such  t»ms 
as  may  be  proper,  amoid  Koy  pleading,  pro- 
cess, or  proceeding  by  adding  or  striking  out 
the  name  of  a  party,  or  a  mistake  In  any 
other  respect  This  section  of  the  Code  au- 
thorized the  correction  of  the  error  in  the 
description  of  the  real  estate  ih  the  original 
petition  by  amendment  and  such  amendment 
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tras  in  no  sense  prejudicial  to  the  defend- 
ants fn  that  action;  and  a  Judgment  founded 
upon  the  corrected  petition,  without  notice 
other  than  the  original  notice,  would,  at  the 
most,  be  a  mere  irregularity,  and  would  not 
render  the  Judgment  Toid  or  opm  to  collat- 
eral attack. 

We  hold  that  hy  the  foreclosure  proceed- 
ings the  heirs  of  Paul  Masllonka  were  divest- 
ed of  their  title  to  the  real  estate  involved  in 
this  controversy,  and  for  that  reason  the 
Judgment  of  the  district  court  here  reviewed 
should  be  reversed. 

There  Is  another  reason  why  the  Judg- 
ment cannot  be  sustained.  The  mortgage  in- 
volved In  ^e  foreclosure  proceeding  was 
confessedly  a  valid  mortgage.  It  has  never 
been  paid.  The  defendant  Adam  Pblr  has 
succeeded  to  all  the  rights  of  the  mortgagee, 
and,  even  though  the  foreclosure  proceedings 
were  held  void,  the  mortgagor  (in  this  case 
his  heirs)  will  not  be  permitted,  in  equity, 
to  avoid  the  effects  of  such  foreclosure  with- 
out offering  to  pay  what  Is  equitably  due 
under  the  decree,  with  interest  Loney  v. 
Courtnay.  24  Neb.  580.  39  N.  W.  616;  Mer- 
rlam  v.  Ooodlett,  36  Neb.  384,  M  N.  W.  686; 
Hall  V.  Hooper,  47  Neb.  Ill,  66  N.  W.  33. 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  that  the  cause 
be  remanded,  witih  directions  to  enter  Judg- 
ment  in  conformity  with  this  iH^lnlon. 

DXTFPIB^  C  concurs.  ALBBBT,  not 
voting. 

PUR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  Ju^ment 
In  conformity  with  this  opinion. 
• 

BBDOWIOK,  J.,  not  slttlnf. 


8HBBGE  V.  HANLON  et  al. 

(Sapreme  Court  of  Nebraska.   June  22,  190S.) 

1.  BaHKKOTTCT— PBAUDUtBBT  CONVBTAHOB— 

Obboitobs'  Bill  bt  TBrraiBi. 

A  tmitee  in  bankruptcy,  acting  for  the 

creditors  of  the  bankrupt,  may  maintain  an  ac- 
tion in  the  nature  of  a  creditois'  bill  to  set 
aside  a  fraodulent  conveyance,  without  re- 
ducing the  dainiB  of  the  creditora  to  jodgment. 

2.  Saite— Apflicatiok  job  Dibohakgb. 

The  question  of  fraud  in  conveyaoces  made 
prior  to  July  1,  1888.  could  not  be  determined 
m  a  hearing  on  application  by  a  bankrupt  for 
his  diacharge  in  the  bankrupt  proceedingB.  Pax- 
ton  V.  Scott  (Neb.)  82  N.  W.  611.  followed  and 
approved. 

8.  FbAUDULENT  COSVZTANCB— EVIDENCB. 

Evidence  examined,  and  held  sufficient  to 
support  the  Judgment. 

OSylUbtiB  hf  the  Court.) 

OommlBritmers'  Opinion.  Department  No. 
1.  Appeal  from  Distxlct  Court,  Ola;  Ooan- 
ty;  Adams,  Judge. 

104  N.W.— 18 


Action  by  Jesse  R.  Shreck,  trustee  of  Da- 
vid Hanlon,  bankrupt,  against  David  Han- 
Ion  and  others.  Jndgment  for  plaintiff,  and 
defeidant  BUza  B.  Hanlon  appeals.  Af- 
firmed. 

John  G.  Stevens,  for  appellant  ThOB.  H. 
MattaiB  and  Ambroae  0.  Bpperaon,  for  ap- 
pellee. 

OLDHAM,  O.  This  was  an  action  In  the 
nature  of  a  creditors'  bill  Instituted  by  the 
trustee  In  bankruptcy  of  the  estate  of  David 
Hanlon,  a  bankrupt,  for  the  purpose  of  set- 
ting aside  the  conveyance  of  480  acres  of 
land,  situated  In  Clay  county,  Neb.,  to  Eliza 
B.  Hanlon,  wife  of  the  bankrupt,  as  having 
been  made  In  fraud  of  his  creditors.  The 
cause  was  Instituted  In  the  district  court  of 
Clay  county,  and  Is  here  a  second  time  for 
review.  At  the  first  hearing  of  the  cause  in 
the  district  court  a  judgment  was  rendered 
in  favor  of  the  defendants.  This  Judgment 
was  reviewed  on  error  and  reversed  by  this 
court  See  case  of  Schreck  v.  Hanlon  (Neb.) 
92  N.  W.  626.  The  Issues  in  the  case  are  set 
forth  In  this  opinion,  and  the  questions  de- 
termined, which  are  now  governed  by  the 
rule  of  "the  law  of  the  case,"  are  that  the 
plaintiff  has  legal  capacity  to  maintain  th^ 
action;  that  the  action  was  not  barred  by  the 
statute  of  limitations  when  the  cause  was 
instituted;  that  it  is  not  a  sufficient  defense 
to  the  action  to  show  that  the  bankrupt  had 
other  property  In  his  possession  at  the  time 
the  transfers  were  made,  which  was  suf- 
ficient to  satisfy  the  creditors.  If  the  convey- 
ance was  In  fact  fraudulent  and  made  for 
the  purpose  of  defeating  claims  of  creditors, 
and  at  tue  time  of  commencing  the  action 
the  grantor  in  the  conveyance  had  no  prop- 
erty BUDject  to  execution,  out  of  which  the 
claims  could  be  made.  When  the  cause  was 
reversed  and  remanded,  In  pursuance  to  the 
directions  'of  our  first  opinion,  a  new  trial 
was  had  to  the  court,  and  plaintifTs  bill  was 
dismissed  as  to  the  quarter  section  of  land 
occupied  by  defendante  as  a  homestead,  and 
the  conveyance  from  the  husband  to  the  wife 
of  the  other  two  quarter  sections  was  set 
aside  as  fraudulent  To  reverse  this  Judg- 
ment defendant  Bllza  B.  Hanlon  appeals  to 
this  court. 

The  petition  was  instituted  by  the  trustee 
In  bankruptcy  to  sabject  the  lands  in  dis- 
pute to  the  payment  of  the  following  claims, 
which  are  admitted  to  have  been  properly 
filed,  approved,  and  allowed  by  the  r^ereo 
against  the  estate  of  the  bankrupt:  Claim 
of  the  First  National  Bank  of  Hamrd  for 
9445.45  and  interest;  claim  of  tbe  Flnrt 
National  Bank  of  Harvard  ftnr  $33.85  and 
Interest;  tUtim  of  Jesse  B.  Sbredc  ftv  920.20 
and  Interest;  claim  of  &  J.  Bice  &  Go. 
for  y74J!0  and  Intweat;  claim  of  the  Com- 
mercial State  Bank  of  Clay  Center  tor  $17a- 
88  and  Interest;  claim  of  the  Phenlx  In- 
sorance  Compai^  of  Brooklyn,  N.  X.»  for 
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$170.88  and  Interest  But  one  of  these  claims 
{that  of  the  Commercial  State  Bank  of  Clay 
Center)  bad  ever  been  reduced  to  Judgment 
and  had  execution  returned  unsatisfied  there- 
on prior  to  Its  being  filed  with  the  referee, 
and  it  la  now  contended  by  appellant  that 
this  is  the  only  claim  on  which  a  credi- 
tors' action  win  lie  at  the  suit  of  the  trustee 
to  set  aside  the  alleged  fraudulent  convey- 
ance of  the  real  estate  In  controversy.  This 
question,  however,  has  been  determined 
against  the  contention  of  the  appellant  in 
Sheldon  v.  Parker  (Neb.)  92  N.  W.,  928, 
wherein  this  court  held:  "The  bankrupt  act 
vests  the  assignee  with  title  to  all  property 
conveyed  by  the  bankrupt  in  fraud  of  cred- 
itors, and  he  may  proceed  to  recover  the  in- 
terest of  the  bankrupt  in  the  property, 
whether  any  creditor  was  In  position  to  at- 
tack the  transfer  or  not."  And  again,  In 
Hood  V.  Blair  State  Bank  et  al.  (Neb.  Unof.) 
91  N.  W.  701,  It  was  specifically  held  that  a 
trustee  in  bankmptcy,,  acting  for  the  credi- 
tors of  the  bankrupt,  may  maintain  an  ac- 
tion in  the  nature  of  a  creditors'  bill  to  set 
aside  a  fraudulent  conveyance  without  re- 
ducing the  claims  of  the  creditors  to  Judg- 
ment While  we  are  aware  that  we  are  not 
bound  by  the  language  and  reasoning  of 
this  opinion,  yet  the  conclusion  reached  on 
this  question  is  in  harmony  with  the  doc- 
trine announced  In  Sheldon  v.  Parker,  supra, 
and  is  supported  by  the  holding  In  Southard 
V.  Benner,  72  N.  Y.  424. 

The  next  point  urged  Is  that  the  question 
involved  In  this  controversy  was  adjudged 
adversely  to  the  claim  of  the  appellee,  and 
more  particularly  the  claim  of  the  Commer- 
cial State  Bank,  by  the  United  States  District 
Court,  because  it  is  admitted  in  the  record 
that  this  creditor  objected  to  Hanlon's  dis^ 
charge  in  bankruptcy  because  at  the  time  of 
the  commencement  of  the  action  he  was  the 
equitable  owner  of  the  land  In  controversy, 
and  that  these  objections  were  overruled  by 
the  federal  court,  and  the  discharge  granted. 
This  question  has  also  been  determined 
agalttflt  the  contention  of  appellant  In  the 
case  of  Paxton  et  al.  v.  Scott,  68  Neb.  386,  92 
N.  W.  €11,  in  which  it  was  held  that  the 
question  of  fraud  In  conveyances  made  prior 
to  July  1,  1898,  could  not  be  determined  In 
a  hearing  on  application  by  bankrupt  for  his 
discharge  In  the  bankrupt  proceedings.  The 
conveyances  In  the  Instant  case  were  made 
in  1895.  Consequently,  even  If  ftandulent- 
ly  made,  such  fact  would  not  prevent  the 
bankrupt  from  having  his  discharge  in  the 
federal  court  Again,  as  further  held  In  Pax- 
ton  et  al.  V.  Scott  supra,  "the  discharge  of  a 
bankrupt  is  only  personal  to  himself,  and 
does  not  affect  any  lien,  either  by  contract 
or  by  Judicial  proceedings,  against  proi>erty." 

The  only  question  then  remaining  is  as  to 
the  suffloleiicy  of  the  evidence  to  support  the 
Judgment.  We  have  made  a  careful  exam- 
ination of  the  evidence  contained  In  the  bill 
of  exceptions,  for  the  purpose  of  arriving  at 


an  independent  conctuslon  on  the  qnestloik 
of  the  good  faith  of  the  transfer  from  the 
husband  to  the  wife.  In  the  first  place,  the 
relationship  existing  between  the  parties  ren- 
dered the  transfer  of  practically  all  of  the 
valuable  assets  of  the  grantor  presumptive- 
ly fraudulent  as  to  existing  creditors.  While 
there  Is  a  suggestion  in  the  evidence  oCTered 
by  defendant  that  David  Hanlon  owned  oth- 
er property  of  a  personal  nature  at  the  time 
of  the  transfer,  yet  nothing  is  pointed  out 
which  It  is  conceded  that  he  did  own,  except 
some  sort  of  a  land  contract  in  the  state  of 
Colorado,  which  la  admitted  to  have  been  of 
the  value  of  ¥80,  and  which  is  all  the  prop- 
erty that  actually  passed  Into  the  hands  of 
the  trustee.  The  evidence  of  defendant 
shows  that  they  removed  to  Nebraska  in  the 
year  1884,  that  the  quarter  section  of  land 
now  occupied  by  them  as  a  homestead  was 
purchased  by  the  husband,  and  that  a  deed 
to  it  was  made  In  his  name,  but  it  Is  claim- 
ed that  the  purchase  price  was  paid  by  mon- 
ey which  the  wife  procured  from  her  father; 
that  Is,  that  she  got  $1,100,  and  purchased 
the  home  quarter  section  with  this  sum,  sub- 
ject to  a  mortgage  of  $1,000.  About  11  years 
later  another  quarter  section  was  purchased 
for  the  sum  of  $3,000.  This  purchase  waa 
effected  by  the  payment  of  $1,000  in  cash, 
and  the  execution  of  a  mortgage  for  $2,(X)0. 
whid)  still  remains  upon  the  land.  Defend- 
ant claims  that  the  $1,000  paid  on  the  pur- 
chase was  procured  from  the  home  quarter, 
which  in  reality  belonged  to  the  wife.  This 
second  quarter  was  deeded  to  the  husband, 
and  mortgaged  by  him  to  secure  the  remain- 
der of  the  purchase  price.  It  is  likewise 
claimed  that  the  third  quarter  was  paid  for 
by  sale  of  sljock  and  grain  raised  on  the 
home  place.  Appellant  admits  that  she 
knew  that  all  this  land  was  held  In  the  nam« 
of  the  husband;  that  she  knew  that  be  was 
buying  and  selling  stock,  and  depositing  the 
funds  in  the  bank  In  bis  own  name;  that  he 
had  been  farming  on  lands  leased  In  his  own 
name  prior  to  the  conveyance  to  her.  She 
also  admits  that  she  knew  he  was  In  debt 
when  he  made  the  conveyance  to  her.  With 
reference  to  this  fact  her  testimony  is  as 
follows:  "Q.  You  say,  when  you  learned  that 
Mr.  Hanlon  was  slgulng  notes  as  surety,  you 
demanded  that  the  farms  be  put  In  your 
name?  A.  I  demanded  that  they  were  mine, 
and  that  I  wanted  them.  Q.  You  wanted 
the  farms  in  your  name?  A.  I  wanted  my 
property.  Q.  Because  you  learned  that  he 
was  Involved?  A.  Because  I  learned  that  he 
was  signing  notes  for  everybody,  and  that 
he  was  prey  for  'most  anybody  that  wanted 
to  prey  on  him,  and  I  wanted  my  place  to 
keep  my  home  there.  •  •  *  A.  I  de- 
manded that  they  be  put  in  my  name,  be- 
cause It  was  mine,  and  I  wanted  It  so  that 
he  wouldn't  run  through  with  it." 

We  think.  In  view  of  this  testimony,  that 
the  evidence  is  amply  sufficient  to  sustain 
the  Judgment  of  the  trial  court,  and  we 
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therefore  recommend  that  the  Jodgment  of 
the  district  court  be  aflbmed. 

▲UES  and  ItirrrON,  CO.,  concnr. 

FBR  CtTBIAH.  For  the  reawms  glTon  Sn 
the  above  oplDloii,  the  Judgment  of  the  dis- 
trict court  Is  affirmed. 


MORRILL  T.  McNBILL. 
(Saprcone  Coart  of  Nabraaka.   Jane  22,  lOOS.) 

1.  SWWHD  APPBAI>— RBVIBW— InRBITCZIOHB. 

Where  a  caw  has  been  reversed  and  re- 
manded with  directlone  to  the  trial  court  to 
TObmlt  certain  iBsnee  to  the  jury,  and  the  case 
ia  tried  a  second  time  on  the  same  iaaoea  made 
)v  tte  pteadings  on  the  first  trialf  this  oourt 
on  K  second  appeal  will  examine  and  pass  upon 
the  correctness  of  the  Instrnctlons  of  the  trial 
eoort  in  sabmittlng  to  the  iarj  the  issaea  which 
the  court  was  directed  to  trj  and  detennlnot 
notwithstanding  a  daim  mads  on  behalf  of  the 
d^endant  In  error  that  error  In  sach  instruc- 
tions Is  without  prejudice  to  the  plaintiff  in 
error  liecause  of  a  former  adjudication  of  such 
iasoea  amrted  hy  the  defendant  in  error. 

2.  CoMnoMiBi  A>D.8mTUM»R  -~  Aomif 
Thbbioh— IiramnonoNB. 

The  plaintiff  pleaded  the  ratification  hj 
the  defendant  of  a  settlement  made  between  him- 
self and  the  def«idant's  husband,  and  produced 
competent  evidence  tending  to  prove  sndi  rat- 
ification.  The  court  Instructed  the  Jury  to  the 
effect  that,  If  they  found  that  the  defendant 
had  ratified  the  settlement,  thej  should  find  for 
the  plaintiff,  but  failed  to  state  what  acts  on 
the  part  of  the  plaintiff  would  amount  to  a  rat- 
ification, and  refused  a  proper  ioatruction  cov- 
ering the  question  aaked  by  the  plaintiff.  BeUt 
error. 

S.  Afful— RiviKw--TinoBT  or  Oau. 

Where  the  eoort  and  the  parties  to  the 
action  proceed  in  the  trial  of  a  case  on  the 
theory  that  the  pleadlnge  present  a  certain  ma- 
terial Issue,  not  jurisdictional  In  Its  nature,  this 
court  will  not  on  appeal  examine  the  pleadings 
to  determine  thdr  snffidencar  to  dearly  male 
the  issue. 

(SrOnhna  bj  the  Court.) 

GomnlBBionere'  Opinion.  D^rtment  No. 
2.  Error  to  IMetrlct  Oonrt,  Logan  Oonnty; 
Ore,  Judga 

Actltm  by  Cbarles  A.  Morrill  against  Bnth 
McNeill.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Wilcox  A  HalUgan,  for  plaintiff  in  orror. 
Hoatfand  ft  ^Mgland,  tm  defeodant  In  «• 
ror. 

DUFFISI,  a  This  la  an  appeal  from  a 
iodgmmt  eatenA  in  favor  of  Rntli  Midfdll 
on  a  second  trial  of  the  case.  The  opinion 
of  tlie  court  on  the  farmer  appeal  la  found 
In  volmne  8  of  the  Unofficial  Bqiorta,  at 
page  220,  01  N.  W.  60^  where  a  full  state- 
ment of  the  facta  la  given.  Tbe  errors  oom- 
plalned  of  by  Morrill  are  that  the  court  failed 
to  properly  aobmlt  to  the  Jury  the  qveatlon 
ct  a  ratifleatlon  of  the  settlement  made  be> 
tween  Morrill  and  Allen  McNelU  after  tbo 
property  In  question  had  been  taken  on  the 
vrlt  of  replevin.  On  bebalf  of  Mra.  McNeill 


It  Is  urged  that  ber  plea  of  res  Judicata  la 
fully  sustained  by  the  record  and  the  evi- 
dence, and  that  the  only  queatlona  which 
should  have  ben  submitted  to  tta  Jury  were 
the  amount  and  value  of  the  property 
claimed  by  hex;  that,  in  this  view  of  the 
caa^  errora  of  the  court  in  inatructlng  the 
Jury  on  other  issues  made  are  Immaterial, 
audi  enon,  if  tiiey  exist,  being  wtthont 
prejudice  to  the  plalntlft  in  error.  Aa  we 
understand  the  record,  tlie  pleadings  have 
not  been  dianged  or  amended  since  the  first 
trial.  The  issues  were  therefore  the  same. 
On  the  former  appeal  the  case  was  reversed 
and  rmanded  for  another  trial  because  the 
court  bad  failed  to  submit  to  the  Jury  tbB 
question  of  the  alleged  settlement,  and  the 
ratification  thereof  by  Mrs.  McNellL  This  la 
conclusively  shown  by  the  language  of  the 
former  oplnlcm.  from  wblcta  we  quote:  "It 
is  anwrent  that  the  <mly  question  submitted 
to  the  Jury  was  that  of  tihe  rl^t  to  the  pos- 
sesalon  of  tbe  property,  as  between  plaintiff 
in  error  and  the  defendants  in  error,  at  the 
time  the  replevin  action  was  InBtitnted.  No 
evidence  was  offered  plaintiff  In  error  up> 
on  the  merits  of  the  controversy  aa  present- 
ed at  the  commencement  of  the  action,  but 
the  Buppl^entai  petition  ud  all  the  evi- 
dence offered  by  plaintiff  In  error  related 
solely  to  the  settlement  It  is  therefore 
clear  that  the  Issue  presented  by  plaintiff  In 
mor  In  his  supplemental  petition,  and  sup- 
ported by  the  evidence  offered  Urn,  Is  «i- 
tirely  taken  from  the  conslderatlcm  of  the 
Jury.  We  do  not  express  an  (pinion  u  to 
the  weight  of  the  evidence  offered  by  plain- 
tiff In  error  tending  to  establish  the  settle- 
ment pleaded,  or  tending  to  establish  the  au- 
thority of  Allen  McNeill  to  r^resent  his  wife 
'  in  such  eettlemoit ;  nor  luwn  the  evidence 
tending  to  show  that  the  wife  had  fall  knowl- 
edge of  the  terms  of  such  settiemoit,  and  ac- 
cepted the  booefltB  thereof  tSlling  to  question 
it  fbr  mwe  than  two  years  after  it  was  con^ 
eummatod.  But  we  do  say  that  sufflctoit 
competrait  evidence  was  offered  by  plaintiff 
In  error  and  received  by  tlie  trial  court  to 
require  the  submlBsItxi  of  the  question,  under 
proper  Instructions,  to  tlie  Jury.  The  rule 
is  well  settled  in  thA  state  that  a  party  Is 
entitled  to  have  his  theory  of  a  case.  If  It  is 
supported  by  the  pleadings  and  proof,  sub- 
mitted to  the  Jury.  •  •  •  For  oror  of 
the  trial  comt  in  withdrawing  from  the  Jury 
the  question  as  to  the  existence  and  validity 
of  the  settlement  pleaded,  it  is  recommended 
Hut  the  Jodgmmt  of  the  district  court  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings."  It  will  be  seen,  there- 
fore, that  13m  case  was  remanded  with  direc- 
tions to  the  trial  court  to  submit  the  ques- 
tion of  Bettlonent  and  ratification  to  the  Ju- 
ry, and  to  give  tbun  proper  instructiona  re- 
lating thereto^  This  baa  become  the  law  of 
the  case,  and  the  trial  court  had  no  discre- 
tion except  to  try  the  Issues  which  this  court 
espedally  directed  should  be  heard  and  de- 
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termlned.  If  defendant  In  error  was  not 
satisfied  with  tbe  former  opinion,  and  If  she 
thought  this  court  went  too  far  In  remand- 
ing the  case  for  the  special  purpose  of  hav- 
li^  the  Issues  of  a  settlement  and  of  a  ratifi- 
cation of  that  settlement  by  Mrs.  McNeill 
disposed  of  by  the  trial  court,  she  should 
have  taken  steps  to  have  the  opinion  re- 
viewed, and  such  directions  given  and  orders 
made  as  tbe  facts  and  tbe  law  warranted. 
We  do  not  understand  that  any  objections 
were  offered  to  the  order  made  on  the  former 
appeal,  and  defendant  in  error  cannot  now, 
after  the  trial  court  has  proceeded  In  obedi- 
ence to  the  orders  of  this  court,  take  excep- 
tions to  the  action  of  the  trial  court  in  so 
doing.  Neither  can  we  overlook  errors  com- 
mitted by  tbe  trial  court  in  submitting  to  the 
jury  Issues  which  he  was  specially  directed 
to  try,  or  say  that  these  errors  were  not 
prejudicial  1x>  the  plaintiff  in  error  becanse 
these  issues  were  immaterial  or  had  been  set- 
tled at  a  former  hearing, 

Relating  to  the  questions  of  the  settlement 
made  by  Mr.  McNeill  wltb  plalntUF  in  error, 
and  Its  ratification  by  Mrs.  McNeill,  the  court 
instructed  the  jury  as  follows:  "Ninth.  The 
jury  are  Instructed  that  tbe  plaintiff,  In  his 
supplemental  petition,  allies  and  seeks  to 
prove  the  same  by  testimony  Introduced,  that 
the  defendant,  Ruth  McNeill,  authorized  her 
agent  to  consummate  the  settlement  as  al- 
leged in  plaintiff's  petition,  and  further  claims 
by  her  acts  and  language  did  ratify  said 
agreement  subsequent  to  its  execution.  If  you 
find  from  the  evidence  that  the  defendant  did 
so  authorize  her  agents  to  consummate  this 
alleged  agreement,  or  that  by  her  acts  subse- 
quently she  ratified  tbe  same,  then  she  Is  es- 
topped from  denying  the  validity  of  said  con- 
tract, and  your  verdict  should  be  for  the 
plaintiff ;  but  the  question  as  to  whether  she 
ever  authorized  her  agent  to  execute  such 
contract,  or  that  she  by  her  acts  and  language 
afterwards  ratified  the  same,  are  questions 
for  the  jury  to  determine  from  all  the  evi- 
dence." There  was  evidence  tending  to  show 
that  after  Morrill  had  commenced  bis  action 
in  replevin,  and  the  sheriff  had  seized  tbe 
property  described  in  the  writ,  Mrs.  McNeill 
sent  for  Callender,  and,  desired  him  to  effect 
a  settlement  of  the  case.  It  is  conclusively 
shown  that  Callender  and  Allen  McNeill,  tbe 
husband  of  Ruth,  met  the  attorneys  for  Mor^ 
rill  In  the  office  of  one  Morrison  on  the  even- 
ing of  tbe  second  day  after  tbe  levy ;  that  a 
settlement  was  effected,  by  tbe  terms  of 
which  Morrill  was  to  release  from  the  levy 
100  bnsbels  of  corn,  a  like  amount  of  wheat, 
certain  horses,  and  all  the  agricultural  imple- 
ments taken  on  tbe  writ,  and  tbat  be  was  to 
allow  McNeill  the  sura  of  $801  for  the  prop- 
erty not  returned;  that  McNeill  made  a  bill 
of  sale  to  Morrill  for  all  the  property  not  re- 
turned to  him,  executing  the  same  for  him- 
self, and  for  his  wife  as  her  agent  There  is 
other  evidence  tending  to  prove  tbat,  within  a 
short  time  after  this  settlement  was  consum- 


mated, Mrs.  McNeill  knew  of  tbe  terms  of  the 
settlement,  and  received  back  and  had  the 
benefit  of  such  property  as  wm  returned ;  tbat 
she  knew  tbat  tbe  McNeill  note  to  Morrill 
had  been  surrendered,  and  a  new  note  taken 
for  a  balance  of  something  in  excess  of  $300 
still  due  on  the  debt;  and  that  she  did  not 
in  any  manner  r^ndlate  the  act  of  her  hus- 
band in  acting  for  her,  bat,  on  the  ccmtrary, 
expressed  herself  as  well  satisfied  to  sevwal 
parties  who  testified  upon  tbe  trial.  It  was 
upon  this  state  of  facts  tbat  the  instruction 
above  quoted  was  given.  Objection  was  taken 
to  tbe  Instruction  by  MorrlU  for  the  reason 
that  the  court  did  not  define  what  acts  were 
necessary  on  the  part  of  Mrs.  McNeill  to  con- 
stitute a  ratification.  An  examination  of  the 
instruction  will  show  that  this  objection  Is 
well  taken.  The  court  does  not  in  this  in- 
struction, nor  In  any  of  the  instructions  giv- 
en, attempt  to  inform  tbe  jury  what  act  or 
acts  on  tbe  part  of  Mrs.  McNeill  might  be 
considered  by  them  as  a  ratification  on  bee 
part  of  her  husband's  act  in  making  the  set- 
tlement, if  she  did  not  authorize  him  to  do  bo 
In  the  first  Instance.  Under  this  instroctlon 
the  jnry  had  to  determine  for  tfaemselvoA 
what,  in  law,  would  constitute  a  ratification, 
and  the  court  submitted  to  the  jury  for  their 
determination  a  question  of  law  which  it  was 
his  province  alone  to  determine.  To  cure  this 
defect  in  the  instruction,  the  plaintiff  below 
offered  one  or  more  instructions  defining  what 
acts  on  the  part  of  Mrs.  McNeill  would  con- 
stitute a  ratification  of  her  husband's  act  In. 
making  the  settlement,  and  these  instructions 
were  refused  by  the  court  As  said  in  the 
former  opinion,  "Tiie  rule  is  well  settled  that 
a  party  is  mtitled  to  have  his  theory  of  the 
case.  If  It  Is  supported  by  the  pleadings  and 
proof,  submitted  to  the  Jury;"  and,  as  there 
was  competent  evidence  tending  to  show  a 
ratification  on  the  part  of  Mrs.  McNeill,  tbe 
court  should  have  submitted  tbat  question  to 
tbe  jury  by  a  proper  instruction,  clearly  de- 
fining what  would  constitnte  a  ratification  by 
her. 

The  record  does  not  show  that  any  objec- 
tions were  made  in  tbe  trial  court  to  the  suffi- 
ciency of  the  pleadings  setting  up  a  raUfica- 
tlon  by  Mrs.  McNeill  of  tbe  alleged  settlement 
by  her  husband.  The  case  w^s  apparently 
tried  upon  tbe  theory  that  the  pleadings  suf- 
ficiently presented  tbat  Issua  It  Is  now  ur- 
ged that  the  supplemental  petition  of  Morrill 
does  not  state  facts  suffldrait  to  show  a  rati- 
fication by  Mrs,  McNeill,  or  to  estop  her  from 
claiming  her  property,  and  that  a  misdirec- 
tion on  that  question  should  not  work  a  re- 
versal of  tbe  case.  As  before  stated,  tbe 
case  was  tried  on  the  theory  tbat  tbe  plead- 
ings sufficiently  presented  tbe  Issue  of  a  rati- 
fication by  Mrs.  McNeill  of  the  settlement 
made  by  her  husband ;  and  after  having  tried 
tbe  case  on  this  theory,  and  without  In  any 
manner  questioning  the  sufficiency  of  the 
pleading  of  the  plaintiff  to  make  tiiat  issue, 
she  cannot  now  take  advantage  of  its  insnf- 
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fldOKTi  tf  It  Ifl'  deteettre,  and  gain  an  adran- 
tage  bv  viglng  it  Cor  the  flrat  time  In  this 
coart  Tbe  case  must  be  tried  bm  oa  the 
■ame  ttwwy  Hiat  obtained  In  the  district 
oonrt  and  mladlTectlMi  relattng  to  IssneB 
which  both  parties  accepted  as  presented  by 
the  pleadings  will  not  be  disregarded  because 
the  pleadings  of  one  of  the  parties  may  be 
tedmlcally  defectlTe  In  making  the  Issue. 
We  do  not  wish  to  be  nnderstood  as  Intimat- 
ing that  MoTTlll's  supplemental  petition  did 
not  tetrlf  procnt  tbe  question  of  tKe  ratifi- 
eathm  br  HcNdll  of  flie  settlemmt  made 
bj  bnsband.  That  la  a  question  wMeh  we 
are  not  called  vpoa  to  etxamlne  or  determine, 
the  trial  court  and  the  parties  haTlng  accept- 
«d  It  aa  d(rfng  so. 

F<w  ft»  error  pointed  ou^  wa  recommend 
a  reraraal  of  the  judgment 

JA0K80N,  OL,  concmn.  ALBBBT,  C,  not 
pxeaentt 

FBB  CUBIAM.  For  the  reasons  stated  In 
tbe  foregoing  i^lnlon,  tbe  Ju^ment  of  tbe 
district  court  Is  reversed. 


STATE  ex  rri.  POLK     OALTTSHA,  Secretary 
of  State. 

(Snpreme  Coart  of  Nebraska.   June  22,  1905.) 

1.  CoNSTiTtrnoNAL  Law— Act  Void  m  Toto. 

When  It  is  obvioaa  that  portions  of  an  act 
of  the  Li^islatare  were  tbe  principal,  if  not  the 
Bole,  inducement  for  the  passage  of  the  act,  and 
Buch  parts  are  held  to  be  nnconstitational  be- 
caose  in  conflict  with  the  paramount  law,  the 
act  will  be  declared  void  in  toto. 

[Ed.  Note. — ^For  cases  In  point,  aee  toI.  44, 
Cent.  Dig.  Statutes,  H  5&-dOJ 

2,  OsnKBju,  Electionb— Tim  or  HOLDino. 

The  proTision  of  section  13,  art.  18,  of  the 
Gcnstitation,  wherein  It  Is  prorided,  "Tm _ffen- 
eral  election  of  this  state  shall  be  held  on  Tues- 
day ancceeding  ttie  first  Monday  of  November 
of  each  year  except  the  first  general  election 
which  shall  be  held  on  tbe  second  Tuesday  in 
October,  1875,"  conetraed,  and  held,  that  It  is 
not  of  itself  an  imperative  command  that  sen- 
eral  elections  shall  be  held  annually  at  the  ume 
stated.  Whether  annual  elections  are  required 
depends  upon  the  offices  created  by  the  funda- 
mental law,  and  the  time,  as  therein  provided, 
at  which  an  ^ectlon  mtist  be  held  to  fill  sudi 
offices. 

8.  Saub— To  Ba  n  OoD-NmiBiUD 

Tears. 

By  the  provisions  of  the  Constitution  (sec- 
tlons  4,  10.  IS,  20,  and  21  of  article  6,  and 
sections  18  and  20,  of  article  1^,  judges  of  the 
supreme,  district,  and  county  courts,  and  re- 
gents of  tbe  university,  whose  offices  are  creat- 
ed tbereby,  it  la  declared  shall  be  elected  at  the 
firrt  general  election  held  in  1875.  The  terms 
of  these  several  officers  are  fixed  at  six,  foar, 
and  two  years,  respectively,  and  the  terms  of  of- 
fice begin  on  the  first  Thursday  after  the  first 
Tuesday  In  January  next  succeeding  their  elec- 
tion. Their  soccessors  in  office,  it  Is  provided, 
shall  thereafter  be  elected  at  ue  general  elec- 
tiim  next  preceding  the  time  of  the  termination 
of  their  respective  terms  of  office.  Held,  that 
these  several  provisions,  when  constmed  to- 
Kether,  fix  tbe  terms  of  office,  and  the  time  of 
the  b^inning  and  termination  of  such  terms, 
and  the  time  of  the  first  election,  and  that 


thereafter,  at  the  general  election  next  preced- 
ing the  time  of  the  tonnlnation  of  eadi  and  ev- 
ery subsequent  term  ot  office,  as  they  shall  M- 
low  each  other  In  ancoession,  a  snccessor  shall 
be  elected,  and  that  these  several  sections  pro- 
vide for  a  regular  succession  of,  and  continuity 
in,  such  terms  of  office,  the  force  and  effect  of 
which  are  to  make  it  mandatory  that  a  general 
election  shall  be  held  in  eadi  of  the  odd-num- 
bered years. 

4.  OrFXCERs— Tebh  of  Officb. 

Ordinarily  the  word  or  words  "term"  or 
"term  of  office,"  when  used  In  reference  to  the 
tenure  of  office,  mean  a  fixed  and  definite  period 
of  time. 

(a)  Same— QtTAuncATioN  or  SucCEasoaa. 

Section  10  of  article  6  of  the  Constltatlon 
declares,  "All  officers jnovlded  for  in  OJs  arti- 
cle shall  hold  their  offices  until  their  successors 
shall  be  qualified."  Held,  that  this  provision 
cannot  properly  be  construed  to  mean  that  the 
legal  terms  of  office  of  the  officers  provided  for 
in  said  article,  in  the  sense  in  which  used  In 
reference  to  the  tenure  of  office,  shall  consist  of 
the  fixed  and  definite  periods  therein  mention- 
ed, and  in  addition  thereto  the  indeterminate 
period  which  an  incumbent  may  hold  after  the 
expiration  of  bis  fixed  turn,  and  until  a  soeess- 
sor  shall  be  qualified. 
Q.  Same— Electiok  of  Successobs. 

Where,  by  the  fundamental  law,  certain 
offices  are  created,  the  terms  of  office  of  which 
are  fixed  at  certain  definite  periods  of  time,  and 
tbe  beginning  and  terminati<m  th«noi  prescrib- 
ed, as  well  as  the  time  for  the  election  of  a 
successor,  the  L^lature  la  without  authorttr 
to  postpone  the  election  of  sucb  successors  untn 
the  BQCceediog  general  election  held  in  tbe  next 

f'ear,  and  to  extend  the  term  of  office  <tf  the 
Qcombente  durine  the  Intervening  time,  and  to 
provide  for  sn  election  In  a  different  year  In 
which  to  elect  such  successors,  and  a  different 
time  for  the  beginning  of  such  terms  of  office. 

6.  CONSTITDTIOH— PBOVISIOHS  OF  SOBIDUU, 

Provisions  found  In  the  schedule  of  the 
Constitution  are  not  In  all  instences  to  be  con- 
strued as  of  8  temporary  character.    The  lan- 

Sage  used  should  be  given  ite  ordinary  mean- 
[,  and  whether  it  is  intended  to  be  of  a  tem- 
porary or  permanent  character  must  be  deter- 
mined from  the  purpose  of  the  enactment,  and 
the  object  eought  to  be  accompliahed  tbereby. 
The  true  meaning  of  the  law  is  discovered  by 
considering  the  reason  and  spirit  of  it,  or  the 
«iose  which  moved  the  lawmaking  body  to  enact 

7.  Samb— OoirsTBtTcrnoH  bt  Lboislatube. 

Courts  will  give  weighty  consideration  to 
the  legislative  construction  of  the  Gonatitotion 
when  legislation  la  had  rerarding  snhjecte  ot 
a  political  nature.  But  wnen  such  construc- 
tion clearly  appears  to  be  unwarranted,  it  will 
not  be  followed. 

(a)  Elbctzohs— Judicial  OinoBBa— Consn- 

TUTiONAL  Law. 

The  provisions  of  the  biennial  election  law 
<H.  K.  235,  Sees.  Laws  1905),  the  act  under  con- 
sideration, are  found  to  t>e  in  conflict  with  the 
paramount  law  relative  to  the  election  ot  ju- 
dicial officers  and  regents  of  the  uuivenlty,  and 
the  time  thereof,  and  of  their  terms  of  office; 
and  for  such  reasons  the  act  la  held  to  be  Inop* 
erative  and  void. 

(Syllabus  by  the  Court) 

Mandamns  bj  tbe  state,  on  tbe  relation  of 
Orpheus  B.  Polk,  against  Algernon  Galusha, 
Secretary  of  Stated   Writ  granted. 

O.  S.  Allen  and  T.  O.  Hunger,  for  relator. 
L.  M.  Pemberton,  amicus  curls.  Norris 
Brown,  Atty.  Gen.,  W.  T.  Thompson,  Dep. 
Atty.  Gen.,  L.  I.  Abbott,  J.  J.  Sullivan,  Ros- 
coe  Pound,  and  F.  I.  Foss,  for  respondent 
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HOLCOMB,  Q.  J.  Since  the  adoption  of 
the  present  Constitution,  the  statutes  as 
heretofore  existing  have  provided  for  the 
election  of  the  judges  of  the  Supreme  Court, 
the  regents  ot  the  unlrerslly,  Judges  of  the 
district  conrts,  and  county  Judges,  all  of 
whose  terms  of  office  are  fixed  by  the  funda- 
mental law,  at  a  goieral  election  held  In 
Norember  of  the  odd-numbered  years.  The 
terms  of  the  different  offices  named  vary; 
some  being  for  six,  some  for  fonr,  and  some 
two  years,  beginning  on  the  flrst  Thursday 
after  the  flrst  Tuesday  of  January  of  the 
year  next  succeeding  the  time  of  the  elec- 
tion. It  Is  expressly  provided  by  the  Ood- 
Btltntlon  that  the  election  for  state  execu- 
tive officers  shall  be  held  in  the  even-num- 
bered years;  the  first  election  to  be  held  at 
the  general  election  In  November  in  1876, 
and  each  succeeding  election  at  the,  same 
relative  time  In  each  even  year  thereafter. 
Section  1,  art  5,  Gonst  The  Legislature  at 
Its  last  session  passed,  and  the  Governor  ap- 
proved, an  act,  the  object  and  purpose  of 
which  is  to  provide  for  the  election  of  all 
state,  district,  and  county  officers  in  even- 
numbered  years,  and  to  repeal  all  existing 
laws  In  conflict  therewith.  This  act  Is 
known  as  the  "Biramlal  Election  Law," 
since,  if  valid,  general  elections  will  be  held 
hereafter  in  this  state  only  once  In  every 
two  years,  while  heretofore  annual  elections 
have  been  the  rule  under  laws  as  then  ex- 
isting. The  relatOT  in  this  action  has  chal- 
lenged the  validity  of  the  new  act  (H.  B. 
230,  Sees.  Laws  1900)  on  the  ground  that  It 
is  in  conflict  with  several  provisions  of  the 
organic  law.  The  single  Issue  before  the 
court,  presented  by  the  pleadings,  is  in  re- 
spect of  the  authority  of  the  Legislature  to 
enact  Into  law  the  measure  referred  to.  The 
following  sections  of  tbe  Constitution  seem 
to  have  a  bearing  on  the  act  onder  consider- 
ation, either  directly  or  remote,  and  which 
should  here  be  stated  as  tbe  basis  of  the  dis- 
cussion to  follow :  Section  13,  art.  18,  en- 
titled "Schedule,"  declares  that  "the  general 
election  of  this  state  shall  be  held  on  the 
Tuesday  succeeding  tbe  flrst  Monday  of  No- 
vember of  each  year,  except  the  first  general 
election  which  shall  be  held  on  the  second 
Tuesday  In  October,  1870.  •  •  •  JudgM 
of  the  supreme,  district  and  county  courts 
•  •  •  shall  be  elected  at  the  flrst  general 
election,  and  thereafter  at  the  general  elec- 
tion next  preceding  the  time  of  tbe  termina- 
tion of  their  respective  terms  of  office." 
Section  14  of  the  same  article  provides: 
"The  terms  of  office  of  all  state  and  county 
officers,  or  Judges  of  tbe  supreme,  district, 
and  connty  courts,  and  regents  of  tbe  uni- 
versity shall  beglD  on  tbe  first  Thursday  after 
the  first  Tuesday  in  January  next  succeed- 
ing their  election."  Section  4  of  article  « 
provides:  "T^e.  Judges  of  the  Supreme 
Court  shall  be  elected  by  the  electors  of  the 
state  at  large,  and  their  terms  of  office,  ex- 
cept of  those  chosen  at  the  flrst  election  as 


hereafter  provided,  shall  be  six  yeaze.** 
Section  10  of  article  6  dlyldea  the  state  Into 
six  judicial  districts,  and  provides  for  tbe 
election  of  a  Judge  of  the  district  court  In 
each  of  said  districts,  "and  whose  tena  c£ 
office  shall  be  four  years."  Section  Iff  ct 
the  same  article  provides:  "There  ahall  b* 
elected  in  and  for  each  organized  coun^  one 
Judge,  who  shall  be  Judge  of  the  county 
court  of  such  county  and  whose  term  of  of- 
flce  shall  be  two  years."  Section  20  pro- 
vides: "All  officers  provided  for  in  this  ar- 
ticle shall  hold  their  offices  until  th^  sno- 
oeesors  shall  be  quallfled."  Section  21  pro- 
Tldm  "that  In  case  tbe  office  of  any  Judge  of 
the  Snin^e  '  Court  or  any  district  court 
shall  become  vacant  before  the  expiration  o£ 
the  r^rular  term  for  which  be  was  elected, 
the  vacancy  shall  be  fllled  appointment 
by  the  Governor  until  a  successor  shall  be 
elected  and  qiulifled  and  said  successor 
shall  be  elected  for  tbe  unexpired  teem  at 
tbe  flrst  general  election  that  occurs  more 
ttujk  thirty  days  aftw  the  vacancy  shall 
have  happened."  Section  22;  art  i&,  pro- 
vides: "The  regents  of  tbe  university  shall 
be  elected  at  the  flrst  general  election  und^ 
this  Constitution  and  be  classlfled  by  lot  so 
that  two  shall  bold  their  offices  for  the  term 
of  two  years,  two  for  the  term  of  four  years, 
and  two  fOT  the  term  of  six  years." 

Tbe  distinctive  features  of  tiie  present  act 
and  tbe  one  attempted  to  be  repealed  are 
quite  marked.  Section  1  of  the  old  act, 
which  embraced  a  general  election  law,  pro- 
vided the  general  election  shall  be  held  In 
November  of  eacb  year.  The  same  section 
of  the  new  act  provides  that  the  g^eral 
election  of  this  state  for  tbe  election  of  fa- 
cers named  in  section  7  of  this  chapter  shall 
be  held  in  November  of  each  even-numbwed 
year ;  and  section  7  enumerates  all  state, 
district,  and  county  officers  who  under  tbe 
old  law  were  to  be  elected  in  tbe  odd-num- 
bered years  (with  possibly  some  few  exc^ 
tlons  provided  for  in  separate  acts),  so  that 
at  tbe  present  time,  if  the  new  act  be  held 
valid,  there  are  no  offices  to  be  fllled  and  no 
officers  to  be  elected  at  a  general  election  to 
be  held  in  the  odd-numbered  years;  and, 
there  being  no  officers  to  elect,  there  can,  of 
course,  be  no  election. 

Keeping  In  mind  the  generally  accepted 
canons  of  construction  for  the  testing  of  the 
validity  of  legislative  enactments  when  chal- 
lenged on  constitutional  grounds,  which  are 
to  tbe  efTect  that  tbe  Constitution  Is  not  a 
grant  of  powers,  but  is  a  limitation  upon  the 
authori^  to  be  exercised  by  tbe  l^lslative 
branch  of  government,  and  that  all  reason- 
able doubts  are  to  be  resolved  in  favor  of 
tbe  legality  of  tbe  acts  of  the  Legislature,  do 
the  provisions  of  the  act  in  question  so  con- 
flict with  the  fundamental  law  as  that  the 
statute  must  be  held  nugatory  and  InefFectnal 
to  accomplish  the  legislative  purpose? 

1.  We  assume,  without  extmded  discus- 
sion, that  U  Om  act  falls  in  its  purpose  to 
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prorWe  for  biennial  electlonc,  and  that  not- 
withstanding Ita  ^wrifllfuu  annul  decttona 
are  nqntamd  to  be  held  for  ttaa  election  of 
offlctn  for  one  or  more  of  offices  therein 
mentkraed,  became  of  the  requirements  of 
the  oisanle  law,  the  act  Ui  rtAA  In  toto,  and 
«f  DO  effect  tor  any  pnrpoae.  It  Is  hardly  to 
be  donbted  that  tte  principal,  If  not  the  sole, 
Indocement,  for  the  pattsafe  of  a  measnre  of 
the  kind  being  conddored  was  for  the  pur- 
pbee  of  arotdlng  the  holding  of  general  elec- 
ttoDS  once  In  each  and  erery  year,  and  If  this 
Is  not  acoompUahed  the  whole  act  mnst  fall 
and  be  declared  Invalid  under  the  rule  now 
well  established  In  this  jurisdiction.  State 
T.  Farmers'  &  M.  Irr.  Co.,  69  Neb.  1,  80  N. 
W.  62;  Crawford  Co.  t.  Hatbaway,  80  Neb. 
754,  84  N.  W.  271;  State  T.  Foynter.  BO  Neb. 
417,  81  N.  W.  481;  State  Magney,  52  Neb. 
50^  72  N.  W.  1006. 

2.  It  is  argued  In  behalf  of  relator  that  the 
portion  of  section  13,  heretofore  quoted, 
which  says,  "l%e  general  election  of  this 
state  shall  be  held  on  the  Tuesday  snceeed- 
ing  the  first  Monday  of  Norembor  of  each 
year,**  et&.  Is  an  impwatlTe  command,  re- 
qnlctaig  annnal  elections.  The  language 
nsed,  wbai  considered  alone,  does  not,  as  it 
seems  to  us,  unmistakably  call  for  such  con- 
struction, especially  when  Tlewed  In  the  light 
of  conditions  existing  at  the  time  the  present 
Constitution  was  adopted.  Prior  to  Its  adop- 
tion, and  under  the  1866  Constitution,  the 
elections  for  state  and  county  officers  In  this 
state  were  held  in  the  month  of  October, 
while  the  election  of  federal  officers  was  re- 
quired to  be  held  in  NoTember.  The  prin- 
cipal object  sought  to  be  attained  by  the 
CfHMtitation  makers,  as  it  seems  to  us,  was 
to  have  tiie  general  election  for  both  state 
and  federal  officers  held  In  November,  and 
thus  bring  about  greater  uniformity,  as  well 
as  add  to  the  convenience  of  the  electorate, 
and  insure  econuny  In  time  and  pecuniary 
expenditure  in  the  operation  of  the  election 
machinery  of  the  state.  Had  the  language 
been,  "A  general  election  shall  be  held," 
etc.,  using  the  IndeOntte  article,  "a,"  in- 
stead of  the  definite  article,  "the,"  the  lan- 
guage would  have  been,  we  think,  more 
strongly  In  favor  of  the  construction  contend- 
ed for  by  the  relator.  It  would  have  added 
something  to  the  view  that  the  framers  of 
the  Oonstitutlon,  and  the  people  in  adopting 
It,  Intended  t^t  there  should  be  an  election 
In  each  year.  Reading  the  sentence  In  the 
exact  language  in  which  we  find  it  construct- 
ed, and  keeping  in  view  the  conditions  then 
existing  in  respect  to  the  time  of  holding 
state  and  national  elections,  and  It  appears 
not  to  be  an  unreasonable  construction  to  say 
that  the  main  thought  expressed  Is  that  the 
time  of  the  geno'al  election  shall  be  In  No- 
vCTiber  of  each  year  in  which  such  an  elec* 
tlon  la  required  to  be  held  to  fill  any  office 
cnated  b7  law.  The  Legislature  having  giv- 
en such  construction  to  the  language  regard- 
ing ft  subject  of  legislation  purely  political 


in  Its  nature,  we  would  now  hardly  be  war- 
ranted In  conatndng  it  dUterently  In  passing 
on  the  validity  of  mch  provlaloo.  It  wooUl 
lead  to  an  abanrdlty  t»  say  that  the  Constltu- 
tton  commanded  that  an  election  should  be 
held  amraally,  unless  there  were  oQuir  pro- 
visions which  necessarily  teqaire  that  wr- 
tain  of  ^9  offices  Um^n  created  must  be 
filled  at  snd  elections.  Unless  we  can  find 
in  other  provisions  of  the  pennanent  law 
some  requirements  to  the  effect  that  certain 
officers  ought  to  be  elected  at  a  general  elec- 
tion, the  time  of  the  holding  of  which  Is  so 
regulated  by  that  Instrument  as  that  such 
election  must  be  held  In  the  odd-numbeied 
years  as  Is  required  in  the  evCT  years,  we 
do  not  think  we  are  driven  by  the  language 
under  consideration  to  the  conclusion  that  a 
law  iffovidlng  for  biennial  elections  Is  in 
excess  of  I^slatlve  authority.  We  are  not 
to  be  understood  as  saying  this  language 
when  considered  with  Its  context  and  wltii 
other  sections  of  the  Oonstltutlott,  Is  not  to 
be  construed  as  an  expression  of  the  Oon- 
Btituilon  makers  indicative  of  an  Intention 
to  BO  arrange  the  time  of  holding  general 
elections  as  that  a  general  election,  if  the 
terms  of  that  instrument  be  observed  and 
made  effective,  must  be  held  once  In  each 
year.  We  only  reject  the  Idea,  which  is  ad- 
vanced by  the  relator,  that  the  language, 
standing  akme.  Is  susceptible  of  no  other 
construction  than  that  annual  ejections  are 
imperatively  commanded.  As  has  been  said 
by  the  Supreme  Court  of  Kansas  In  constru- 
ing a  constitutional  provision  somewhat  sim- 
ilar: *^e  provision  simply  declares  that  an- 
nual elections  should  be  held  on  the  Tues- 
day succeeding  the  first  Monday  in  Novem- 
ber, and  was  obviously  intended  to  fix  the 
time  for  genmil  dectlona,  and  also  to  pro- 
vide annual  opportunity  for  the  election  of 
officers  who  under  the  law  are  to  be  chosen 
annually  or  to  be  elected  In  any  year."  Wil- 
son V.  aark,  63  Kan.  605,  65  Fac.  106. 

3.  Construing  the  language  of  the  several 
sections  of  the  Constitution  which  are  quoted 
above  as  they  relate  to  and  have  a  bearing 
on  each  other,  we  find  no  serious  difficulty 
In  satisfying  our  minds  that  the  purpose 
sought  to  be  attained  thereby  Is  reasonably 
clear.  If  we  are  right  In  our  construction 
of  the  several  provisions  as  to  their  force 
and  effect,  they  can  readily  be  applied  to  the 
act  under  consideration  In  testing  its  valid- 
ity. The  terms  of  the  offices  of  the  Judges 
of  the  supreme,  district,  and  county  courts 
are  fixed  with  definlteness  and  certainty. 
Section  4  is  devoted  excluslv^y  to  the  terms 
of  the  supreme  Judges,  while  sections  10  and 
16  refer  especiaUy  to  the  offices  of  district 
and  county  Judges.  There  can  be  no  doubt 
and  no  room  for  construction  as  to  the  In- 
tention of  the  lawmakers  in  thla  regard.  By 
the  proTlsIons  of  section  IS,  art  IS,  It  Is,  In 
terms  that  cannot  be  well  misunderstood,  de- 
clared that  the  first  general  election  shall  be 
held  in  1875;  that  Judges  of  the  supreme,  dls- 
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trict,  and  county  courts  shall  be  elected  at 
the  first  general  election,  and  thereafter  at 
the  general  election  next  preceding  the  time 
of  the  termination  of  their  respective  terms 
of  oCBce.  That  Is,  by  these  several  sections, 
when  construed  t<^ether,  as,  of  course,  they 
ought  to  be,  In  an  effort  to  determine  their 
meaning,  force,  and  effect,  the  officers  are 
provided  for,  and  terms  for  which  the  offices 
shall  be  held  are  fixed,  and  the  time  of  the 
general  elections  to  fill  such  offices,  the  time 
when  the  first  election  shall  be  held,  and  the 
time  of  holding  the  election  for  the  succes- 
sor of  the  incumtient,  Just  prior  to  the  ter^ 
mlnation  of  his  incumbency  Cor  the  term  for 
which  elected,  are  all  provided  for. 

The  law,  as  a  science,  possesses,  it  must 
be  admitted,  some' elements  of  tmcertalaty, 
and  can  hardly  be  classed  as  one  of  the  ex- 
act sciences.  In  respect,  however,  of  the 
matter  nnder  consideration,  the  meaning  of 
the  framers  of  the  Constitution,  and  of  the 
people  adopting  It,  it  would  seem,  can  be  as- 
certained to  almost  the  certainty  of  a  math- 
ematical demonstration.  The  first  election  to 
fill  these  offices  is  required  to  be  held  at  the 
general  election  In  187S.  The  terms  of  office 
are  six,  four,  and  two  years,  respectively. 
The  terms  begin  on  the  first  Thursday  after 
the  first  Ttiesday  of  January  next  succeeding 
the  time  of  the  election.  The  election  of  a 
successor  Is  to  be  had  at  the  general  election 
next  preceding  the  time  of  the  termination  of 
their  respective  terms  of  office.  The  terms 
begin  and  end  in  January  of  the  even-num- 
bered years,  and  the  general  election  next 
preceding  is  the  election  to  be  held  In  the 
odd-numbered  years.  Thus,  as  it  ap[>ears  to 
us,  the  Constitution  declares  In  unmistakable 
terms  that  these  officers  shall  be  elected  and 
the  offices  filled  at  a  general  election  which 
is  required  to  be  held  in  the  years  alternat- 
ing with  the  general  elections  provided  for 
state  executive  officers  In  the  even-numbered 
years.  Of  course,  the  language  used  to  ex- 
press the  will  of  the  people  iu  this  regard  In 
the  fundamental  law  could  have  been  more 
specific  and  direct;  but  we  must  accept  the 
wording  as  we  find  it  In  the  law,  and  give  to 
it  its  fair  meaning  and  reasonable  import 

But  again,  by  the  provisions  of  section  21, 
If  the  office  becomes  vacant  the  Governor  Is 
to  appoint  a  person  to  fill  such  vacancy,  and 
such  appointee  can  hold  only  until  tils  suc- 
cessor Is  elected  and  quallfled,  and  the  suc- 
cessor, when  elected,  Is  chosen  for  the  re- 
mainder of  the  unexpired  term.  The  Consti- 
tution, by  these  several  sections,  provides  not 
only  for  the  first  term  after  its  adoption,  but 
for  the  second  and  all  subsequent  terms. 
The  arrangement  of  the  terms  is  made  con- 
tinuous. The  word  "thereafter,"  found  in 
section  13,  can  have  no  other  meaning  than 
that  at  the  general  election  next  preceding 
the  time  of  the  termination  of  each  and  ev- 
ery subsequent  term  of  office,  as  they  shall 
follow  each  oftior  In  succession,  a  successor 
shall  be  elected.  Unless,  then,  the  terms  of 


office  may  be  extended  or  are  dlfferoit  tnm 
the  fixed  and  d^nlte  periods  of  six,  fovr, 
and  tw.o  years,  respectively,  the  conclusion 
is,  we  think.  Inevitable  that  the  act  under 
consideration  contravenes  the  permanent 
law.  In  this  connectlcm,  we  tblnk  It  permis- 
sible to  briefly  refer  to  the  history  of  the 
state  and  to  its  laws  ant«ior  to  the  adoption 
of  the  present  Constitution,  as  they  relate 
to  the  election  laws  as  then  existing.  By  the 
Gonstltutiou  of  1866  the  terms  of  the  Judges 
of  the  Supreme  Court  were  fixed  at  six 
years,  as  at  present.  But  by  the  terms  of 
that  Instrument  they  were  to  be  elected  at 
such  time  and  in  lucfa  manner  as  might  be 
provided  by  law.  The  dection  law  (section 
2,  c.  20,  Gen.  St.  1873)  provided  that  the  Judg- 
es of  the  Supreme  Court  should  be  elected  in 
the  year  1878,  and  every  six  years  th^after. 
By  this  same  statute,  state  e^cntive  officers 
were  to  be  elected  in  the  year  1874,  and  every 
two  yean  thereaftn.  Thus  it  will  be  seen 
that  executive  and  Judicial  officers  were  elect- 
ed at  the  same  general  election,  and  In  even- 
numbered  years.  Mindful  of  the  conditions 
then  existing,  and  of  the  laws  then  In  force, 
may  we  not  with  reason  attach  some  special 
significance  to  the  provisions  under  consld.- 
eration,  Incorporated,  as  they  were.  In  the 
organic  law  framed  and  adopted  In  the  year 
1875? 

4.  Our  discussion  to  this  point  has  proceed- 
ed on  the  theory  that  the  terms  of  office,  as 
used  In  the  provisions  of  the  ConsUtutioQ. 
quoted,  when  construed  with  reference  to 
the  correct  meaning  of  that  Instrument  in 
providing  for  the  election,  the  time  thereof, 
the  terms  of  office,  and  the  succession  of  in- 
cumbents, are  to  be  understood  as  the  fixed 
and  d^nlte  periods  of  time  therein  stated; 
and,  if  we  are  correct  in  this,  then  it  most 
logically  follow  that  the  act  In  controversy 
is  an  unwarranted  Interference  with  the 
terms  of  office  as  thus  provided  for,  and, 
contrary  to  well-settled  principles,  extends 
the  terms  of  the  present  incumbents  beyond 
the  times  as  therein  provided. 

We  are  here  met  with  the  proposition  that 
under  section  20,  which  says,  "All  officers  pro- 
vided for  in  this  article  shall  hold  their  offices 
until  their  successors  shall  be  qualified," 
etc.,  is  to  be  construed  as  making  the  con- 
stitutional term  of  office  the  fixed  and  defi- 
nite periods  of  six,  four,  and  two  years,  re- 
spectively, and,  in  addition  thereto,  the  tin- 
certain  and  indeterminate  period  of  "and  un- 
til their  successors  are  qnaUfled."  Conse> 
quently,  It  is  argued,  the  act  In  question 
violates  none  of  the  provisions  relative  to  the 
length  of  the  terms  of  the  offices  therein  pro- 
vided for.  It  Is  said  the  authorities  are  uni- 
form as  to  this  proposition.  In  a  sense,  tber 
undoubtedly  are,  and  in  another  sense  tbe 
authorities  are  equally  uniform  t»  the  point 
that  the  legal  definition  of  the  word  *Herm** 
is  the  fixed  and  definite  period  of  time  stat- 
ed in  the  law.  It  all  depends  on  the  view 
point — on  the  nature  of  the  questimi  which 
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U  raealTliis  Judicial  ftttantlnL  These  liold> 
onr  proTlflbnui  In  tibe  taw  are  genaally  vn* 
dentood  to  be  Cor  the  purpose  of  baylDg  an 
bKmnbent  In  a  public  office  at  all  times — 
to  provide  tor  the  one  holding  an  office  to 
contlnae  therein  and  to  dlsdiarge  the  dntlea 
thereof  until  a  nicceasw,  eUbex  by  election 
or  by  appointment,  la  Installed.  In  this  sense 
the  officer  continues  to  hold  his  office  de 
jure  In  contlQ nation  and  as  a  part  of  the 
d^nlte  term  and  flzed  period  of  time  for 
which  selected.  But  In  the  aeaae  of  fixing 
tenures  of  office,  and  providing  for  the  dnra- 
tl<m  thereof  and  toe  the  selection  of  a  suc- 
cessor, It  cannot,  we  think,  be  said,  in  strict 
correctness,  that  the  definition  of  the  word 
"term"  means  the  uncertain  and  Indeter- 
minate period  which  an  Incumbent  may  hold 
over  his  fixed  term  because  of  Bome  fortuitous 
drcumstenoe  which  has  prsraited  his  sue* 
cesser  from  quaiuying  at  the  time  conton* 
plated  in  the  natural  and  ordinary  course  of 
emits.  This  court  has  saM:  "Holding  otct 
boytnid  the  find  term  of  an  office  pending 
tbe  election  of  a  succeasor  In  pursuance  of 
the  requirements  of  tbe  Constltntion  Is  as 
mticfa  a  part  of  the  term  of  the  <^cer  as 
tiiat  whk^  precedea  It**  Bteto  t.  Hotffes, 
61  Neb.  9;  8ft  N.  W.  89ft.  In  the  sense  In 
whldi  used  In  the  authmlty  dted,  ttie  cor- 
rectness of  tb»  proposltl<m  la  Indlsputeble. 
The  constitutional  inrorlslon  Is  obviously  to 
meet  Just  such  conditions,  and  to  pamlt  tbe 
Incnmbttit  to  extend  bis  fixed  term  until  a 
■oocessor  Is  qualified.  But  nevertheless, 
Vpeaklng  witb  ^accuracy,  there  legally  ols 
two  tenures  In  the  case  cited — ^the  fixed  term 
and  the  bold-orer  term — and  tbe  time  the  in- 
cumbent  holds  Hie  office  borond  tbe  fixed  I 
term  la  just  so  much  an  encroachment  on  the' 
term  of  the  successor.  Ordinarily,  say  the 
authorltlea,  flie  words  "term"  or  "term  of 
office,"  whoi  used  In  reference  to  the  tenure 
of  <tfBce,  mean  a  fixed  and  definite  period  of 
time.  Crovatt  t.  Mason  (Ga.)  28  S.  B.  891 ; 
State  ▼.  Biidenlbal  (Kan.  Sup.)  40  Pac.  ^1 ; 
Btete  T.  Tallman  (Wash.)  34  Pac.  750;  Peo- 
ple T.  Bnmdage,  78  N.  T.  408;  State  t. 
Stonestreet  (Mo.  Sup.)  12  Si  W.  896.  In 
Stete  V.  Stonwtreet  supra,  It  is  said:  "Whetb- 
er  we  t^e  tbe  phrase  ["tmn  ofilce"]  In  Its 
ordinary  or  pt^ular  sense,  or  In  Its  technical 
impwt.  It  means  tme  and  the  same  thing — a 
fixed  and  definite  p»lod  of  time."  In  that 
case  ttie  dedslon  was  under  a  statute  author- 
ising the  anNdntment  of  an  oil  Inspector  fbr 
the  tetm  of  two  years,  and  which  fixed  tbe 
beginning  and  tbe  endtaig  of  bis  term,  and 
thereby  determined  the  beginning  and  end- 
ing of  the  term  of  bis  snccanor;  each  hold- 
ing toe  tbe  term  of  two  years.  It  was  also 
ivovl^  that  tiie  officer  should  hold  Us  of- 
fice until  bis  succeasor  was  appointed  and 
qnaUfled.  It  win  be  noticed  at  once  and  In 
principle  tile  provisions  of  tbe  statute  there 
being  considered  and  tte  constitutional  pro- 
vlslms  we  are  discussing  are  analogous  to  a 
inarted  d^res.   It  was  In  that  case  bdd, 


however,  that  the  provlsltm  for  holding  over 
until  a  successor  qualified  did  not  affect  or 
alter  the  fixed  and  definite  term  of  two 
years ;  the  officer  holding  ov»  being  r^ard* 
ed  aa  holding  a  part  of  his  snccesscn's  term. 
It  may  be  faere  mentioned  that  the  almost 
universal  holdings  of  the  courts  In  passing 
on  a  question  oC  this  character  are  to  tbe 
^fect  that  the  hold-over  period  of  an  Incum- 
bent under  provisions  for  holding  tbe  office 
until  a  successor  Is  qualified  has  the  Inevi- 
table effect  of  encroadilng  on  the  term  of  the 
successor,  and,  to  the  extent  of  the  period 
holding  over,  is  a  shortening  of  the  term  vt 
such  successor,  so  tbat,  in  cont«np]ation  of 
law,  the  terms  of  fixed  periods  of  time  follow 
on<t  after  the  atbet  In  the  passing  of  time, 
whether  b^  by  the  predeceBaor  in  office  un- 
der the  prortelons  fbr  holding  over,  or  by  fbe 
one  Installed  at  the  beginning  of  tbe  fixed 
and  definite  period  for  the  full  term.  It  la  said 
in  Crovatt  v.  Mason,  supra:  "It  Is  apparent 
that  the  provision,  'or  until  bis  succeasor  Is 
elected  and  qualUled,'  does  not  reduce  or 
change  the  term  fOr  which  ttie  officer  la  elect- 
ed, but  the  meaning  of  such  phrase  Is  to  ex- 
tend tbe  time  In  which  he  may  hold  tbe  office 
beyond  his  term  to  a  period  when  the  office 
Is  filled  by  another  who  has  been  elected  and 
quaHfied."  Says  tbe  Supreme  Court  of  Kan- 
sas in  State  T.  Brldentfaal,  supra:  "It  Is 
the  opinion  of  the  court  that,  as  a  *tenn' 
means  a  fixed  and  definite  period  of  time,  the 
time  definitely  fixed  In  the  law  at  four  years 
Is  the  le^slatlve  term  of  office."  Tbe  term 
of  office  so  fixed  tof  the  Legislature  was  for 
four  years,  and  until  a  successor  was  ap- 
pointed and  qualified.  The  Constitution  of 
I  tiiat  state  provides  that  the  L^alatnre  shall 
not  oreate  any  office,  the  tenure  ot  which 
shall  be  longer  than  four  yrars. 

State  V.  Tallman,  supra,  la  relied  upon  by 
both  parties  to  the  present  controrersy  as  au- 
thority in  their  favor.  As  we  read  the  deci- 
sion, it  recognizes  tbe  term  to  be  that  fixed 
and  definite  period  of  time  wbldi  the  law 
prescribes  that  an  ofllcer  shall  bold  the  office, 
and  that  a  statute  wbldi  enables  hlfii  to  hoia 
after  his  term  has  expired  does  not  change 
the  to'm.  It  also  holds  to  the  propcMiltlon 
that,  when  the  lawmakii^  power  assigns  a 
stated  period  of  time  as  Ibe  term  of  an 
officer,  tbe  fact  that  an  officer  l»  allowed  to 
hold  over  does  not  change  the  length  ot  his 
term,  but  morely  resulta  In  shortening  tbe 
time  that  his  successor  holds  tbe  office,  ttl- 
thongh  It  does  not  affect  the  legal  length  of 
tbe  succeeding  term.  It  follows,  we  think, 
from  a  consideration  of  the  authorities  and 
In  sound  reason,  that  the  term  of  office— the 
tenure  tbe  lawmakers  bad  In  view,  and  which 
is  contemplated  by  and  designated  In  the 
provisions  of  the  Constltntion  to  which  ref- 
erence has  been  made— is  fbe  fixed,  certain, 
and  definite  periods  of  time  therein  specified, 
and  not  such  fixed  periods,  and  in  addition 
thereto  the  Indeterminate  periods  which  are 
authorized  to  provide  agalnat  contingencies 
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■of  an  BCddental  nature  tmder  tbe  prorislons 
of  lectlon  90,  art.  6^  above  quoted. 

6.  Wltb  tbe  term  of  office  of  tbe  offlcert 
named  In  tbe  constltatlonal  proTlslons  quot- 
ed fixed  and  made  definite  and  certain,  tbe 
time  of  tbe  beginning  of  sacb  terms  and  tbe 
termination  tbereof  provided  for,  and  wltb 
tbe  time  of  tbe  election  for  tbe  first  and  sub- 
sequent terms  stated  In  express  terms,  bow 
stands  tbe  case,  and  what  Is  tbe  eCtect  of 
these  several  provisions  on  tbe  act  In  con- 
troversy T  Tbe  Inevitable  result  of  tbe  act. 
If  It  be  a  valid  one.  Is  to  extend  tbe  terms  of 
all  present  Incumbents  of  tbe  offices  provided 
for  by  BQcb  constitutional  provision  for  one 
year,  and  to  defer  tbe  time  of  tbe  election  of 
Buccessors  from  tbe  time  of  tbe  general  elec- 
tion as  beretofore  beld  in  tbe  odd-numbered 
years  to  tbe  next  sncceedlng  general  election 
to  be  beld  in  tbe  even-numbered  years.  Tbe 
successors  of  tbe  present  incumbents,  if  we 
are  correct  in  onr  definition  of  tbe  words 
"term  of  office,"  as  used  In  tbese  several  pro- 
visions, sbould,  If  tbey  be  given  force  and 
-effect,  be  elected  at  a  general  election  beld 
in  November,  180B,  1907,  and  1909,  respect- 
ively. By  tbe  terms  of  tbe  act  xmier  con- 
sideration, If  It  becomes  operative,  tbe  elec- 
torate  wUl  be  deprived  of  tbe  privilege  of 
cbooBing  tbe  successors  of  tbese  several  of- 
ficers at  tbe  times  stated;  tbe  Incumbents 
boldlng  over  not  being  tbe  choice  of  tbe  vot- 
ers, but  under  legislative  autborlty  creating 
a  special  and  particular  term  in  addition  to 
the  term  fixed  by  tbe  Oonstitution.  In  State 
ex  rel.  Ooodin  v.  A.  Tboman,  10  Kan.  191,  It 
Is  beld  tbat,  as  tbe  Constitution  of  tbat  state 
fixes  tbe  term  of  office  of  Judges  of  tbe  dis- 
trict court  at  four  years,  it  Is  not  In  tbe  pow- 
er of  tbe  Legislature  to  increase  or  extend 
tbat  term,  either  dlrectiy  or  Indlrectiy,  and 
that  when  tbe  manifest  purpose  of  tbe  con- 
stitutional provisions  are  to  secure  not  only 
a  fixed  term  of  office,  but  also  to  tbe  people 
at  stated  Intervals  tbe  opportunity  of  chan- 
ging the  Incumbents,  these  provisions  must 
prevail,  as  tbe  paramount  law,  over  those 
expressed  in  tbe  statute  in  confiict  therewith. 
Says  Brewer,  J.,  writing  the  opinion  of  tbe 
court:  "The  term  of  office  Js,  as  we  have 
seen,  four  years.  This,  being  a  constitutional 
provision,  is  beyond  legislative  change.  It 
Is  a  fixed  quantity."  And  again;  '^Tbe 
manifest  purpose  of  tbe  constitutional  pro- 
visions Is  to  secure  not  merely  a  fixed  term 
of  offices  to  Judges,  but  also  to  tbe  people  at 
stated  Intervals  the  opportunity  of  changing 
tbe  Incumbents.  *  *  •  The  constitution- 
al provision  ia  tbat  In  each  district  there 
shall  be  elected  by  the  electors  thereof  a  dis- 
trict Judge,  who  sball  hold  bis  office  for  tbe 
term  of  four  years.  This  does  not  apply  to 
the  first  district  Judge  alone,  but  establishes 
a  permanent  rule.  It  would  seem  a  fair  Im- 
plication that  such  election  should  be  beld 
at  tbe  last  general  election  prior  to  the  com- 
mencement of  such  term.  Tbat  would  be 
consonant  with  tbe  general  rule  governing 


all  electiona  everywhere,  and  a  Constitntioa 
aa  well  as  the  statutes  must  be  settled  In  tbe 
light  of  settled  and  general  usages.-' 

In  a  very  recent  case  (Gemmer  v.  State,  71 
N.  B.  478,  66  I/.  B.  A.  82),  tbe  Supreme  Court 
of  Indiana,  in  passing  on  a  statute  deferring 
the  time  of  tbe  election  of  certain  officers 
tor  a  year,  and  In  which  are  raised  many 
questions  quite  similar  to  those  Involved  In  a 
decision  in  the  case  at  bar,  holds  "that  politi- 
cal privileges  conferred  on  tbe  people  by  tbe 
ConstitnUon  are  beyond  legislative  interfer- 
ence as  effectually  as  if  tbe  Constitution  ex- 
pressly provided  that  tbe  people  should  not 
be  deprived  of  tbem  by  any  legislative  en- 
actment." Also  tbat  a  provision  of  tbe  Con- 
stitution to  tbe  effect  tbat  "an  officer  sball 
bold  his  office  until  bis  successor  is  elected 
and  qualified,  being  Intended  to  prevent  va- 
cancies in  pobllc  offices,  does  not  confer  on 
the  Legislature  tbe  power  to  pos^ne  tbe 
election  of  a  successor,  and  create  a  condi- 
tion authorizing  the  incumbent  to  hold  over." 
It  Is  contended  counsel  for  respondent  tbat 
tbe  only  question  necessary  to  a  decision  In 
tbe  case  Just  dted  was  wltb  reference  to  tbe 
power  of  tbe  Legislature  to  provide  for  the 
Incumbent  to  bold  office  for  more  than  four 
years  In  a  period  of  six  years,  contrary  to 
an  express  provision  in  tbe  Constitution  lim- 
iting tbe  term  of  any  one  Incumbent  to  not 
more  than  four  years  In  any  period  of  elz 
years.  While  It  Is  true  tbat  tbe  latter  ques- 
tion may  have  been  sufficient  to  dispose  of 
tbe  case  then  being  considered,  It  is  also 
clearly  to  be  seen  by  a  reading  of  tbe  court's 
opinion  that  tbe  discussion  of  the  other  ques- 
tions to  which  we  have  adverted  was  elabo- 
rate and  exhaustive,  and  tbat  tbe  conclusion 
•reached  was  predicated  in  a  large  measure. 
If  not  exclusively,  on  tbe  views  entertained 
by  tbe  court  relative  to  tbe  questions  of  tbe 
same  nature  as  those  raised  In  tbe  case  at 
bar.  The  case  Is  well  reasoned,  and  appeals 
to  us  wltb  much  force  as  being  sotmd  in  prin- 
ciple and  in  accord  with  tbe  letter  and  spirit 
of  our  own  fundamental  law;  and  we  quote 
liberally  from  tbe  opinion,  wher^  tbe  court 
says:  "Tbe  office  being  constitutional  and. 
elective,  tbe  voters  of  tbe  county  are  an- 
thorlzed  to  fill  it  at  tbe  first  opportunity  glT- 
en  under  the  Constitution.  This  right  can- 
not be  token  away  from  them  by  the  Legis- 
lature, either  directly  or  indlrectiy,  by  an  act 
postponing  tbe  choice  of  the  nt&cen  named 
until  a  genera)  election  at  which  tbey  might 
be  elected  has  passed.  When  tbe  framers  of 
tbe  Constitution,  and  the  people  who  adopted 
It,  said  In  tbat  Instrument  tbat  there  sball 
be  tiected  in  each  county,  by  tbe  voters 
thereof,  at  tbe  time  of  boldlng  general  elec- 
tions,' tbe  officers  named,  they  could  have 
meant  nothing  else  than  tbat  tbe  succession 
to  tbese  offices  sbould  be  secured  without 
vacancies  or  unnecessary  extensions  of  terms 
by  boldlng  over  aftw  tbe  eipiration  of  tbe 
constitutional  terms,  by  tbe  election  by  tbe 
voters  of  each  county  of  suceessora  to  siicb 
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officer*,  who  wonid  be  ready  to  take  the  of- 
fices and  discbarge  their  duties  Immediately 
upon  tbe  expiration  of  the  terms  of  the  pre* 
Tlotxs  tncnmbenta.  The  only  natural  and  rea- 
sonable time  for  snch  election  would  be  at 
the  gmeral  election  next  preceding  the  ex- 
plratton  oi  tbe  term  of  the  Incumbent  If 
the  power  of  tbe  Legislature  to  postpone  tbe 
choice  of  the  successors  to  the  Incumbents 
of  these  offices  at  such  election  Is  conceded^ 
It  follows  that  the  time  for  the  election  of 
such  successors  rests  wholly  In  the  discre- 
tion of  the  General  Assembly.  If  this  Is  the 
law,  the  control  of  the  offices  affected  Is  tak- 
en from  tbe  people,  and  resides  exclusively 
In  tbe  Legislature."  And  again:  'TThe  ar- 
gument that  the  legislature  may  fix  the  time 
of  tbe  commencement  of  the  terms  of  office, 
where  that  time  Is  not  fixed  by  the  Constitu- 
tion itself,  and  that.  If  the  term  of  an  In- 
cnmb«it  Is  extended  beyond  the  constitution- 
al limit,  tbe  officer  holds  orer  by  virtue  of 
section  3  of  article  15,  which  provides  that 
sn  officer  shall  hold  his  office  for  the  consti- 
tutional term,  and  until  his  successor  is  elect- 
ed and  qualified,  is  fallacious.  The  latter 
provision  was  Intended  to  prevent  vacancies 
in  the  public  offices  to  which  it  applies.  It 
cannot  be  understood  to  confer  on  the  I^egls- 
lature  the  power  to  unnecessarily  postpone 
the  election  of  a  successor  to  the  office,  and 
thereby  create  a  condition  authorizing  the  in- 
cumbent to  bold  over  after  the  expiration  of 
his  term.  The  mischiefs  which  would  result 
from  this  construction  of  the  Constitution 
and  tbe  recognition  of  this  authority  In  the 
Legislature  are  too  evident  to  require  dis- 
cussion. By  the  adoption  of  measures  of 
this  character  the  legislative  department 
would  appropriate  to  Itself  an  extensive  and 
dangerous  power  and  Influence  over  a  great 
number  of  offices  and  officers." 

We  should  not  pass  from  this  subject 
wltbout  referring  to  State  v.  Hedlund,  16 
Neb.  566,  20  N.  W.  876.  In  that  case  it  ap- 
pears that  a  statute  providing  for  township 
organisation  contained  the  provision  that 
county  judges  in  such  counties  should  be 
elected  at  the  first  general  election  after  the 
adoption  of  township  organization,  and  each 
second  year  thereafter.  This,  In  the  case 
dted,  is  construed  to  mean  **the  first  gen- 
eral election  at  which  the  county  officers 
named  are  to  be  elected" ;  and  It  Is  held  the 
geuCTal  statute,  which  provided  tbat  county 
offices  should  be  elected  In  the  "year  1879, 
and  each  second  year  thereafter,  controlled 
and  required  tbe  election  of  county  Judges 
under  township  organization  to  be  held  in 
ttie  odd  years.  Quoting  the  constitutional 
provision  relative  to  the  term  of  county 
Judges,  the  court  then  observes:  "Coun^ 
Judges  were  elected  in  October,  187S,  and 
evoT-  second  year  thereafter  until  and  In- 
dndlng  1883.  The  L^slature  possesses  no 
power  to  diange  the  year  In  wbtch  such 
elections  are  to  be  held,  nor  to  shorten  the 
tom  of  (rfBcs,*  It  Is  apparent  that  this  ex- 


pression as  to  tbe  effect  of  the  constitutional 
provision  relative  to  the  tenure  of  office  of 
county  Judges  was  given  as  another  reason 
for  construing  the  statute  as  the  court  in 
ttiat  case  did.  It  seems  to  be  conceded  by 
counsel  for  respondent  tbat  this  i^lnion  ot 
our  own  court  is  opposed  to  their  construc- 
tion of  the  Constitution,  but  It  is  argued 
that,  in  so  f^  as  the  case  may  be  aald  to  be 
against  them,  It  is  merely  dictum  and  with- 
out binding  force.  The  language  used  can 
hardly  be  regarded  as  wholly  dictum,  for 
the  reason  above  stated.  It  appears  to  be 
tbe  deliberate  expression  of  tbe  court,  and, 
so  far  as  we  can  observe,  a  correct  construc- 
tion of  the  constitutional  provision  there  un- 
der consideration. 

Chief  reliance  for  authority  In  support  of 
tbe  validity  of  the  act  of  the  L^islature  be- 
ing considered  is  placed  by  counsel  for  re- 
^ndent  on  a  recent  decision  of  the  Su- 
preme Court  of  Kansas  in  the  case  of  Prultt 
V.  Squires,  68  Pac.  643.  There  is  found  in 
that  opinion,  it  is  to  be  frankly  stated,  much 
that  seems  to  support  the  construction  of 
the  act  In  question  contended  for  by  the  re- 
spondent The  two  cases  may,  however,  be 
distinguished  in  their  more  marked  charac- 
teristics. It  may  also  be  said  the  decision 
In  the  Kansas  case  was  by  a  divided  court, 
two  of  the  Judges  dissenting.  The  Kansas 
Constitution  provides:  "AH  county  officers 
shall  hold  their  offices  for  the  term  of  two 
years  and  until  their  successors  shall  be 
qualified  *  •  •  but  no  person  shall,  hold 
the  office  of  sheriff  or  county  treasurer  for 
more  than  two  consecutive  terms."  It  was 
this  provision  only  tbe  court  was  construing. 
The  election  law  there  under  consideration 
postponed  the  time  of  election  of  these  offi- 
cers from  1901  to  1902,  but  made  no  provi- 
sions for  filling  the  interregnum  tbns  creat- 
ed. Tbe  court  beld,  first  that  tbe  provisions 
for  holding  over  applied  to  the  second  as 
well  as  tbe  first  term  of  tbe  officers  named, 
'  and  tbat  such  holding  over  was  a  part  of 
the  second  term ;  secondly,  that  there  was 
no  vacancy  created  by  the  legislative  enact- 
ment postponing  the  election,  and  the  Gov- 
ernor was  no^  authorized  to  appoint  as 
though  a  vacancy  existed;  and,  thirdly,  no 
means  of  supplying  such  offices  during  the 
Interregnum  having  been  designated,  such 
incumbents  would  continue  to  hold  until 
their  successors  chosen  in  the  usual  manner 
had  qualified.  The  questions  thus  presented 
and  decided  In  that  case  differ  from  these  In 
the  case  at  bar  in  this :  tbe  Constitution  of 
that  state  does  not  designate  the  time  when 
the  term  of  office  should  begin  and  the  time 
when  it  should  end,  but  only  provided  that 
county  officers  should  hold  their  offices  for 
tbe  term  of  two  years,  and  until  their  suc- 
cessors should  be  qualified,  with  the  added 
provision  that  sheriffs  and  treasurers  should 
not  hold  for  more  than  two  consecutive 
terms.  Our  Constitution  provides  expressly 
when  the  terms  of  Judg^  ot  tlw  Supreme 
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Court  end  of  regents  of  the  uoWersltT  shall 
begin  and  wlien  they  sBall  end,  and  that  they 
shall  contlntie  for  six  years.  The  act  of  the 
L^slature  of  this  state  providing  for  bien- 
nial elections  attempts  to  break  In  apon  this 
contlnnlty  of  terms,  bat  there  la  no  snch  ob- 
jection to  the  Kansas  statute.  If  oar  Con- 
Btltutltm  flxee  the  terms  of  these  officers, 
and  provides  for  a  continuity  of  terms,  so 
that  when  one  officer  holds  over  his  term  he 
thereby  holds  a  part  •of  the  term  of  bis  sac- 
cessor,  then  the  qaestlon  with  as  Is,  can  the 
Legislature  change  the  arrangement,  and 
provide  a  different  time  for  the  beginning 
and  ending  of  the  terms,  and  that  the  terms 
of  the  present  Incnmbenta  shall  be  changed 
by  adding  a  definite  period  thereto?  Speak- 
ing generally  as  to  the  meaning  of  provi- 
sions for  holding  over  or  for  an  Indetermi- 
nate period,  it  can  hardly  be  doubted  that; 
even  If  It  Is  beyond  the  power  of  the  Legis- 
lature rightfully  to  prevent  an  election  at 
the  time  it  should  be  held  In  conformity 
with  constltatlonal  provisions,  yet.  If  a  fail- 
ure of  an  election  should  happen,  or  If  for 
any  other  reason  no  person  was  authorized 
to  succeed  to  the  office,  under  the  provisions 
of  the  Ck)n8tltution,  section  20.  art  18,  the 
incumbent  officers  would  hold  over  until  suc- 
cessors were  legally  chosen.  There  Is,  how- 
ever, no  occasion,  nw,  as  it  appears  to  us, 
sound  reason,  for  giving  this  section  an  en- 
larged meaning  beyond  this. 

6.  It  Is  ar:gued  by  respondents  that,  be- 
cause the  provisions  of  the  Constitution  rela- 
tive to  the  holding  of  general  elections  for 
Judicial  officers  are  found  In  an  article  called 
the  "Schedule,"  such  provlBlons  should  be  re- 
garded as  having  been  inserted  for  tempora- 
ry purposes  only,  and  without  permanency 
of  character.  These  provisions,  it  Is  said, 
are  to  be  held  merely  as  temporary  expedi- 
ents necessary  for  the  time  being,  In  bridg- 
ing over  the  break  between  the  old  and  the 
new  order  of  things.  The  reason  for  the  cre- 
tion  of  the  schedule  is,  it  is  suggested,  made 
manifest  in  its  introductory,  wherein  It  Is 
stated:  "That  no  Inconvenience  may  arise 
from  the  revisions  and  changes  made  In 
the  Constitution  of  this  state  and  to  carry 
the  same  into  eCTect  it  Is  hereby  ordained 
and  declared,*'  etc.  It  may  be,  and  probably 
is,  true  that  in  a  schedule  proper,  or  that 
part  of  an  organic  law  devoted  exclusively 
to  provisions  for  the  transition  of  the  affairs 
of  government  from  the  existing  order  of 
things  to  the  conditions  arising  under  the 
operation  of  the  new  Instrument,  should  be 
regarded  as  of  a  temporary  character  and  to 
be  Ignored  when  ita  purposes  have  been  sub- 
served. It  Is,  however,  quite  manifest  that 
the  article  which  is  denominated  as  the 
"Schedule"  in  our  Constitution,  contains 
many  provisions  of  as  lasting  and  permanent 
character  as  those  found  In  other  portions 
of  the  document,  and  are  obviously  so  in- 
tended by  Its  framers  and  the  people  adopt- 
ing it.  In  fact,  the  Instrument  could  be  re- 


garded only  as  a  very  imperfect  one^  leaving 
to  the  Legislature  the  exercise  ot  many  pow- 
ers usually  controlled  by  the  fundamental 
law.  If  these  provisions  are  construed  as  hav- 
ing been  incorporated  for  temporary  pur- 
poses only.  If  counsel's  contention  In  this 
regard  be  correct,  then  the  Legislature  Is 
authorized  to  change  the  time  of  heading  gen- 
eral elections  to  any  date  It  may  so  decree, 
since  the  provision  regulating  the  time  of 
holding  elections  is  foun^  in  the  schedule. 
This  construction,  however,  it  is  manifest, 
cannot  be  entertained,  nor  scarcely  thought 
of.  The  same  may  be  said  of  many  other 
provisions  found  therein,  of  the  same  un- 
doubted permanent  character.  The  language 
used  should  be  given  Its  ordinary  meaning, 
and  whether  a  provision  Is  Intended  to  be  of 
a  temporary  or  permanent  character  must 
be  determined  from  the  purpose  of  the  en- 
actment, and  the  object  sought  to  be  accom- 
plished thereby.  "The  most  universal  and 
efFectual  way  of  discovering  the  true  mean- 
ing of  a  law  is  by  considering  the  reason  and 
spirit  of  It,  or  the  cause  which  moved  the 
legislator  to  enact  it"  1  Bl.  61.  So  constru- 
ing the  provisions  of  the  Constitution  we 
have  been  considering,  we  have  no  hesitancy 
in  saying  that  they  are  and  should  be  held 
as  being  of  a  lasting  character,  even  though 
found  in  an  article  denominated  a  "Sched- 
ule." 

7.  Finally  it  la  argued  that  the  courts 
should  give  great  weight  to  the  leglslattve 
construction  of  the  Constitution,  when  legis- 
lation is  had  regarding  subjects  of  a  political 
nature.  The  rule  contended  for  seems  to  be 
sound  and  reasonable,  and,  although  we  ac- 
cord to  It  all  the  force  contended  for,  we 
cannot  escape  the  conclusion  that  the  provi- 
sions of  the  fundamental  law  we  have  been, 
considering  will  not  bear  a  construction  per- 
.  mittlng  or  authorizing  the  Legislature  to 
change  as  it  has  attempted  to  do  the  time  of 
holding  elections  for  Judicial  officers,  and  the 
time  when  their  respective  terms  of  office 
shall  begin  and  terminate,  and  to  extend  the 
terms  of  all  present  Incumbents  for  one  year 
In  the  face  of  such  provisions.  The  con- 
flict is  so  palpable  that  the  legislative  enact- 
ment must  give  way.  The  action  of  the  leg- 
islative branch  of  government  Is  entitled  to 
and  should  receive  from  the  Judicial  depart- 
ment the  greatest  of  respect  and  deference. 
This  has  been  freely  accorded  and  ever  kept 
in  mind  In  the  consideration  and  discussion 
of  the  case  at  bar.  The  court  should  and 
does  approach  a  conclusion  resulting  in  a 
holding  that  the  law  Is  unconstitutional  with 
great  caution  and  hesitancy.  The  wisdom, 
policy,  and  expediency  of  the  law  have  not 
been  allowed,  that  we  are  consdons  of,  to  in 
the  slightest  degree  influence  our  decision. 
We  have  endeavored  to  keep  within  the  legit- 
imate sphere  of  action  belonging  to  the  Ju- 
dldary,  and,  in  so  far  as  human  fallibility 
permits,  to  reach  a  conclusion  from  a  strictly 
legal  and  Judicial  standpoint  The  final  and 
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ultimate  comrtractlon  of  tbe  i^vlslons  of 
the  Coutltatlon  is  bj  that  lostniment  In- 
trasted  to  the  courts.  We  bave  endeavored 
ta  discharge  the  trust  thus  reposed  in  the 
tribunal  ov«  which  we  for  a  time  give  ex- 
I^slon  to  Its  utterances  and  decrees  ac* 
cording  to  the  meaning  ezix«ssed  or  arising 
bj  necessary  Implication.  In  so  doing,  we 
are  imable  to  escape  the  conclusion  that  tbe 
lefllslatiTe  enactment  in  controversy  con- 
flicts with  Beveral  of  the  provisions  of  the 
fundamental  law.  and  that  the  form»  must 
give  way,  and  be  declared  wtttaont  legal 
force,  inoperative  and  void. 

It  follows  that  the  writ  most  issue  as 
prayed,  and  it  Is  accordingly  so  ordered. 

Writ  allowed. 


STATE  V.  LINTNBB. 

(frqpmm  Gotart  at  South  Dakota.   July  6^ 
1006.) 

AisoiT— Buainno  Butldiho — ^What  Coifsn- 

T0TE8  BOTLDinO— Box  CAB. 

Pen.  Code,  {  542,  defines  arson  as  tbe  bam- 
hf  of  a  bnilding ;  and  section  S43  defines  a 
bmldiDg  as  "any  boose,  edifice,  structure,  ves- 
sel or  other  erection,  capable  of  affording  shel- 
ter for  bum  an  beings,  or  appurtenant  thereto, 
or  connected  with  an  erection  so  adapted."  Sec- 
tion 730  makee  it  an  offense  to  bum  stacks  of 
bay.  grain,  fences,  etc.  Setd,  that  an  ordinary 
box  car,  In  nee  as  a  freight  car,  is  a  bailding» 
within  section  S42. 

Fuller,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hanson  Coonty. 
Kdward  Lintner  was  convicted  of  arson, 
and  he  appeals.  Afflrmed. 

Zollman  &  Kelso,  for  plaintiff  in  error. 
Fbik)  Hmll,  Atty.  Qvl  (Anbrey  Lawrence,  ot 
counsel),  for  tbe  State. 

COBSON.  P.  3.  UpcHi  an  information  duly 
filed  by  tbe  state's  attorney,  the  plalntlCT  In 
error  was  convicted  and  sentenced  for  the 
crime  of  arson.  The  Information  Is  as  fol- 
lows, omitting  tbe  format  parts:  "Comes 
'  now  the  state  of  South  Dakota,  by  J.  H. 
Hohr,  the  state's  attorney  of  said  county,  as 
Its  Informant,  and  Informs  and  charges  that 
the  defendant,  Edward  Lintner,  at  aaid  coun- 
ty, on  the  24tb  dAy  of  May.  A.  D.  1901,  with 
force  and  arms,  unlawfully,  feloniously,  wUl- 
folly  and  maliciously  did  bum  a  certain  box 
car.  then  and  tbere  being  a  building,  of  tbe 
parsonal  property.  •  •  *  witb  intent  to 
destroy  said  car,  against  the  peace  and  dig- 
nity of  tbe  state  of  South  Dakota,  and  con- 
trary to  form  of  the  statute  in  such  case 
made  and  provided."  A  demurrer  was  Inter- 
posed to  this  information  on  tbe  ground, 
among  others,  that  tbe  facts  stated  do  not 
coDstltate  the  crime  of  arson.  This  demur- 
rer was  oTerroled.  At  tbe  close  of  tbe  plaln- 
tUTa  evidence  a  motion  was  made  by  tbe 
plaintiff  In  error  that  the  court  direct  a  ver- 
dict Id  his  favor  on  the  ground  that  "it  ap- 


pears from  the  evidence  that  the  Are  alleged 
to  have  been  set  was  in  a  box  car,  and  that 
tbe  box  cor  was  on  eight  wheels,  and  was 
used  as  a  means  of  transportation  of  freight, 
and  is  defined  as  a  carriage,  and  not  as  a 
building."  This  motion  was  overruled,  to 
which  ruling  the  plaintiff  in  error  excepted. 
Upon  the  coming  tn  of  the  verdict  a  motion 
in  arrest  of  Judgment  was  made  upon  the 
same  grounds,  and  denied. 

The  only  question  therefore  presented  for 
consideration  under  this  writ  of  error  la,  does 
an  ordinary  box  car,  in  use  as  a  freight  car, 
come  within  the  definition  of  a  bnlldlng.  as 
used  in  section  542  of  tbe  Penal  Code,  which 
reads  as  follows:  "Arson  is  tbe  wilful  and 
malicious  burning  of  a  building  with  Intent 
to  destroy  It."  It  is  strenuously  contended 
by  the  plaintiff  In  error  that  a  box  car  ordi- 
narily in  use  upon  a  railroad  for  the  carriage 
of  freight  cannot  by  any  fair  construction  of 
the  section  be  construed  as  the  bomlng  of 
a  building,  within  the  meaning  of  that  sec- 
tion as  defined  by  section  543  of  the  Penal 
Code,  which  reads  as  follows,  "Any  house, 
edifice,  structure,  vessel  or  other  erection, 
capable  of  affording  shelt^  fOT  human  be- 
ings, or  appurtenant  thereto,  or  connected 
with  an  erection  so  adapted,  is  a  'building' 
within  the  meaning  of  the  last  section,"  and 
that  therefore  a  box  car  set  on  wheels,  used 
for  transportation  purposes,  is  not  a  house, 
edifice,  structure,  vessel,  or  other  erection 
capable  of  affording  shelter  to  human  beings, 
as  therein  defined.  It  will  be  noticed  tbaC 
the  provision  of  section  543  defining  a  build- 
ing, as  used  in  section  542,  Is  very  broad  and 
comprehensive.  It  not  only  embraces  any 
house,  edifice,  structure,  vessel,  but  also  any, 
"other  erection  capable  of  affording  shelter 
for  human  beings."  It  is  also  contended  by 
appellants  that  the  house,  erection,  or  struc- 
ture must  be  of  a  permanent  character,  and 
either  annexed  to  the  soil  or  placed  perma- 
nently thereon,  and  that  this  is  the  con- 
trolling, characteristic  feature  wbich  brings 
the  structure  or  erection  within  the  meaning 
of  "any  building,"  as  provided  by  section  543 
of  the  Code.  It  is  contended  on  the  other 
band  by  the  state  that  any  house,  erection,  or 
structure  capable  of  affording  shelter  to  hu- 
man beings  coutltnteB  sudi  a  structure  or 
erection,  and  Is  a  building,  vrithln  the  mean- 
ing of  the  statute,  and  that  these  words, 
"capable  of  affording  shelter  for  human  be- 
ings," are  the  controlling  words  In  the  defini- 
tion, and  that  It  is  not  material  whether  such 
house  or  structure  is  permanently  fixed  to 
the  soil  or  is  placed  upon  wheels,  so  long  aa 
the  structure  Is  capable  of  affording  shelter 
to  human  beings. 

We  are  of  tbe  opinion  that  the  state  is 
right  In  its  contention,  and  the  court  cor- 
rectly held  that  the  freight  car  shown  to 
have  been  burned  was  a  building,  within  the 
meaning  of  section  542,  above,  quoted.  It 
was  evidently  the  intention  of  the  Legisla- 
ture to  extend  the  common-law  crime  of  ar- 
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son  b7  Including  all  classee  of  buildings  or 
Btractores  capable  of  affording  shelter  to  bn- 
man  beings  within  the  definition  of  the  term 
"building."  At  common  law  the  crime  of  ar- 
son was  limited  to  the  bm^ug  of  another's 
house  or  Its  appnrtenances,  but,  as  we  hare 
seen,  the  lawmaking  power  of  this  state  has 
declared  that  arson  shall  consist  In  the  burn- 
ing of  a  building,  instead  of  dwelling  house, 
and  defines  what  structures  shall  be  included 
within  the  term  "building";  and  It  will  be 
noticed  that  they  have  Included  within  that 
term  "any  bouse,  edifice,  structure,"  includ- 
ing therein  "vessel  or  other  erection  capable 
of  affording  shelter  for  human  beings."  Ar- 
son at  common  law  was  an  offense  against 
the  security  of  the  habitation,  rather  than 
against  property  which  was  burned.  2  Biah. 
Or.  Law,  {  24.  Under  the  term  "arson," 
however,  as  defined  by  the  Oode,  the  offense 
Is  against  property,  and  It  Is  not  necessary 
that  the  "house,  edifice,  stmctnre,  Tessel  or 
other  Mectlon"  should  hare  been  Intended 
for  or  used  as  a  habitation,  but  it  Is  raffident 
If  It  be  "capable  of  affwdlng  stadter  tar  ha- 
man  beings."  Sections  542  and  543  were  tak- 
en from  the  Penal  Code  of  GaUfomla.  and 
constitnte  sections  447  and  448  of  the  Oode 
of  that  state.  In  constmlng  those  sections 
the  Supreme  Ooort  of  OallfOrnla,  In  People 
T.  Fisher,  61  Ool.  S20,  uses  the  following  lan- 
guage: "Arson,  as  defined  by  the  common 
law.  Is  an  offense  against  the  security  of  the 
habitation,  nther  than  against  the  pn^rty 
which  was  burned.  2  Blsh.  Or.  Iaw,  |  24. 
But  by  the  Foial  Oode  (sections  447  and  448) 
the  scope  of  ttie  definition  is  materially  ex- 
tended. 'Any  house,  edifice  structure,  Tes- 
sel or  other  erection,  capable  of  affording 
shelter  for  human  beings,*  is  a  building,  with- 
in the  meaning  of  the  chapter  of  the  Oode 
defining  arson,  and  providing  for  Its  punlshr 
ment  It  Is  not  necMsary  that  the  lioase, 
edifice,  structure.  Teasel,  or  other  erection,* 
should  bare  been  Intended  fbr,  or  have  been 
used  as,  a  habltatton;  but  it  Is  sufficient  it 
It  be  capable  of  affording  shelter  for  human 
betnga.**  This  ctmatmctlon  ct  these  sectitms 
eTldently  carries  Into  effect  tbe  Intention  of 
the  lawmaking  power,  wlileb  was  to  extend 
the  crime  of  anon  so  as  to  Include  all  struc- 
tures capable  of  affording  shelter  to  human 
beings,  and  clearly  a  box  car  eomon  within 
this  class  of  stmctures;  it  bdng  not  only  ca- 
pable of  affording  sbdter  to  a  human  being, 
but  is,  as  Is  well  known,  <^n  remoTed  from 
the  trudts  and  used  as  a  dwelling  honae  or 
residence.  Undoubtedly,  under  the  common- 
law  definition  (tf  ar8(m,Budi  astmctnre  might 
be  Included  as  a  dwelling  house,  if  actually 
used  as  such;  and  hence,  in  view  of  the  feet 
of  tilie  broader  and  more  ntenslre  definition 
of  the  buildings  tiiat  may  be  the  subject  of 
arson,  and  which,  under  mxr  Oode,  need  not 
be  a  dwelling  house,  a  box  car  may  Terj 
property  be  Included.  There  seems  to  be  no 
apparttit  reason  why,  U  the  offense  Is  one 


against  property,  an  section  or  structure, 
permanent  so  far  as  its  distinctive  character 
is  concerned,  and  wbldi  Is  prop»ty.  regard- 
less of  the  fact  as  to  whether  If  may  be 
moved  from  one  place  to  anotber,  so  long  as 
it  Is  capable  of  affording  shelter  for  human 
beings,  should  not  be  Included  within  the 
term  "building,"  as  well  as  other  structurea 
or  erections;  and  there  Is  certainly  no  rea- 
son why  the  owner  of  a  box  car  should  not 
be  protected  from  loss  by  the  act  of  an  In- 
cendiary, as  well  as  a  person  owning  a  bouse 
which  may  be  of  much  less  Talue.  It  could 
not  have  been  the  intention  of  the  L^lsla- 
tnre  to  discriminate  against  the  owners  of 
various  kinds  of  structures  by  affording  pro- 
tection to  one  class,  and  omitting  that  pro- 
tection as  to  anotber.  In  other  paints  of  the 
statute  the  burning  of  other  property  than 
structures  w  other  erections  Is  made  an  of- 
fense, such  as  burning  stacks  of  grain,  bay, 
growing  or  standing  grain,  trees,  and  fences. 
Section  T20,  Pen.  Code.  And  by  construing 
tlie  section  we  are  considering  as  Including 
all  structures  capable  of  affording  sbeltor  for 
human  beings,  the  line  of  demarcatiai  be- 
tween this  class  of  property  subject  to  amcm 
Is  made  clear  and  well  defined,  and  will  »• 
able  courts  to  easily  determine  whether  a 
structure  does  or  does  not  come  within  the 
definition  of  a  building;,  under  the  statote. 
The  contention  of  the  -plaintiff  in  error  that 
only  sections  and  structurea  haTlng  a  fixed 
and  pomanent  location  ore  included  within 
the  terms  of  the  statute  Is  not  tenaUe.  as  Is 
clearly  shown  by  the  use  ct  tbe  term  **m- 
sel"  in  tbe  section  itself.  A  box  cor  on 
wheels  Is  certainly  as  pomanent  a  struetnra 
as  a  Teasel,  and,  as  the  term  "or  other  eree- 
tion"  la  used  in  oHmectlon  with  tbe  term 
"ressfll,"  It  la  quite  clear  that  an  erection.  If 
capable  of  affording  Shdter  to  human  be- 
luga, may  be  of  a  like  character.  Permanen- 
cy, therefore,  as  to  place  In  which  tbe  erec- 
tion Is  situated,  does  not  constitute  an  essen- 
tial element  in  the  oSemae,  but  only  perw 
manency  in  the  character  of  tbe  structure  It- 
uit  Much  space  is  devoted  In  the  telef  of 
tbe  counsel  for  tiie  plaintiff  In  error  to  tbe 
definition  of  "erections,  stiructures,'*  eto.,  Iiut 
these  definitions  afford  but  UtUe  aid  in  the 
construction  of  the  sections  we  are  eon^der* 
lug.  as  the  Legislature  Itself  has  furnished 
tbe  rule  as  to  what  structures  shall  be  In- 
cluded within  the  term  "buUding.*'  and  has 
seen  fit  to  define  a  bidldlng  as  "any  houae, 
edifice,  structure  vessel  or  other  metloa  ca- 
pable of  affmrdlng  shelter  for  human  beluga." 
Aa  before  stated,  these  last  qualifying  words 
constitute  a  criterion  for  determining  wbetb- 
er  or  not  a  structure  or  erection  ctmstitnte* 
a  building. 

These  condu^cms  lead  to  an  affirmance  of 
tbe  Judgment  and  order  denying  motion  in 
arrest  of  Judgment,  and  they  ana  afilrmed. 

FDIil^lB,  J„  dissents^ 
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JACKSON  et  al.     PRIOR  HELL  MIN.  00. 
(Snprcnw  Oonrt  of  South  Dakota.    July  6, 

1905.) 

1.  APPX4I«— FlNDIHOS  BT  OOUBT— REVIEW, 

Findinga  of  a  trial  court  on  dbputed  qaes- 
tiooB  of  fact  will  be  presamed  correct  on  appeal 
onleM  there  is*  a  clear  preponderance  of  the  evi- 
dence against  than. 

2.  Mining  Oudcs— Bklogatioii— NonoBeh- 

POSTINO. 

Where  plaintiffa  claimed  certain  mining 
claims  under  an  alleged  relocation  of  defend- 
ant's claims,  thej  thereby  admitted  the  validity 
of  defendant's  former  location,  and  were  es- 
topped to  deny  the  validity  of  the  original  lo- 
cation. 

8.  Affeaxt-Rejeohok  of  BviDEncEi— Habu- 

LESS  EbBOR. 

Reversible  error  cannot  be  predicated  on 
the  rejeeticMi  at  offers  to  prove  facts  which  were 
eitablubed  by  other  uncontradicted  evidence. 

Appeal  from  Orciilt  Court,  Lawrence 
County. 

Action  by  Frank  R.  Jackson  and  another 
against  the  Prior  Hill  Mining  Company. 
Prom  a  judgmrait  In  favor  of  defendant, 
I^tlfla  appeal.  Affirmed. 

Martin  &  Mason,  for  appellants.  Hc> 
Langblln  &  McLaughlin,  for  respondent 

HAXEY,  J.  This  iB  a  controversy  concem- 
hig  mlnins  ground;  the  plaintiffs  basing 
their  rlgbts  upon  the  White  Horse  and  Blade 
Horse  lode  claims,  which  were  located  Jan- 
uary 6,  1898;  the  defendant  asserting  prior 
and  superior  rights  by  virtue  of  the  Snowy 
Day  and  Black  Lode  claims,  alleged  to  have 
been  located  May  6»  1896. 

The  court,  before  whom  the  canae  was 
tried  without  a  Jury,  found:  a)  That  on 
May  6,  1896,  the  Snowy  Day  and  the  Black 
lodes  were  du^  located  by  the  grantor  of 
the  defendant  herein,  David  B.  Short;  set- 
ting forth  In  detail  the  acts  of  location  In- 
cluding the  following:  "That  the  said  David 
K  Short  at  tbe  time  of  said  locati<m  posted 
his  location  certificates  at  tbe  point  of  dis- 
covery of  the  lode  on  each  of  said  claims 
upon  an  old  discovery  stake  which  was 
standing .  upon  each  of  said  claims,  and 
placed  thereon  a  written  locatkm  cwtiflcate, 
stating  the  name  of  the  lode,  name  'of  the 
locator,  date  of  location,  tbe  number  of  feet 
in  length  claimed  oo  each  side  of  tbe  dis- 
covery, tbe  number  of  feet  In  width  on  eadi 
side  of  tbe  vein  or  lode,  the  general  course 
of  tbe  lode,  and  giving  such  description  In 
said  location  certUlcate  as  served  to  Identify 
each  claim  with  reasonable  certainty,  and 
also  redted  in  said  location  certLflcate  of 
each  clalna  tiiat  It  was  a  relocation  of  a 
plaim  (naming  It)  by  reason  of  a  failure  to 
do  the  annual  assessment  work  for  tbe  year 
ISB6."  (2)  TbSLt  on  or  abont  Jannary  B,  1898, 
the  grantor  of  the  plaintiff  duly  located  tbe 
White  Honw  and  Black  Horae  lodes,  recit- 
ing the  acts  ot  location  in  detell.  (3)  That 
tbe  said  White  Horse  and  Black  Horse  lodes 
conflict  wltli  tbe  said  Snowy  Day  and  Black 


lodes — and  concludes  that  on  fhe  Btb  day 
of  May,  1896.  and  ever  since  said  day.  the 
said  David  R.  Short  and  his  grantee,  the  de- 
fendant herein,  was  the  owner  In  possession 
of  and  entitled  to  tbe  possession  of  the 
ground  described  In  the  complaint  In  this 
action  (the  location  of  said  Snowy  Day  and 
tbe  Black  lodes  having  been  prior  In  time 
to  tbe  location  of  said  White  Horse  and 
Black  Horse  lodes),  and  that  the  plaintiffs 
have  no  estate  or  right  In  or  to  the  ground 
BO  in  conflict  between  said  lodes. 

It  Is  contended  that  the  defendants'  claims 
were  not  legally  located,  for  two  reasons: 
"(1)  The  location  notices  posted  thereon  did 
not  contain  the  statutory  requirements,  in. 
that  they  did  not  give  (a)  the  date  of  dis- 
covery, (b)  the  number  of  feet  claimed  in 
length  on  either  side  of  the  discovery,  or 
(c)  the  number  of  feet  In  width  claimed  on 
each  side  of  the  lode;  and  (2)  the  iorator  did 
not  erect  a  new  location  stake.  The  lower 
court  found  against  appellants'  contention  a» 
to  tbe  contents  of  tbe  notices.  The  flndlngs- 
of  a  trial  court  or  referee  on  disputed  ques- 
tions of  fact  are  always  presumptively  rights 
and  though,  undra*  our  statute,  not  as  con- 
trolling upon  this  court  as  the  verdict  of  a 
Jury,  tbey  must  stand,  unless  there  Is  a  clear 
preponderance  of  the  evidence  agitinst  them. 
Randall  v.  Burke  Tp.,  4  S.  D.  337,  57  N.  W. 
4;  Williams  v.  Williams,  6  S.  D.  284,  61  N. 
W.  38;  Webster  v.  White,  8  S.  D.  479,  66- 
N.  W.  1145;  .  Hulst  v.  ABSOclatlon.  9  S.'  D. 
144,  68  N.  W.  200;  McKenna  v.  Whittaker, 
9  S.  D.  442.  69  N.  W.  587;  Reagan  v.  Mc- 
Kibben,  11  S.  D.  270,  76  N.  W.  943;  Christ 
V.  Bank,  IS  S.  D.  23,  82  N.  W.  89;  Charles 
Betcher  Co.  v.  Cleveland,  13  S.  D.  347,  83 
N.  W.  366;  Larson  v.  Dutlel,  14  8.  D.  476. 
85  N.  W.  1006;  Sands  v.  Crulckshank,  IS  S. 
D.  142,  87  N.  W.  689;  McGray  v.  Elevator 
Co.,  16  S.  D.  109,  91  N.  W.  457.  Touching 
the  contents  of  the  location  notices  tbe  evi- 
dence was  conflicting.  Several  witnesses  on 
behalf  of  the  plaintiffs  testified  that  they  saw 
them  soon  after  they  were  posted,  and  that 
there  were  no  distances  given  in  any  of  them. 
On  tbe  other  hand,  Giles  M.  Fish,  a  witness 
on  behalf  of  tbe  defradant,  testified:  "I 
think  it  was  between  the  Ist  and  lOtb  of 
May,  1896,  I  went  out  with  Mr.  Short  in  tbe 
morning  and  posted  foar  location  notices.  I 
remember  the  name  of  on^  which  was  the 
Prior  HUl  lode.  It  was  a  relocation.  Tlie 
ground  was  about  two  miles  west  from  Elk. 
Mountain.  I  helped  put  up  tbe  location  no- 
tices on  a  board.  They  were  regular  loca- 
tion notices  put  on  a  board  nailed  up  on  a 
post.  That  location  notice  was  In  the  or- 
dinary form  of  location  certificates  In  this 
country,  as  near  as  I  know.  I  never  helped 
Mr.  Short  make  any  other  locations  than 
these."  David  Short  testifled:  "The  notices 
that  Mr.  Fish  and  I  took  up  with  us  were 
fixed  In  my  cabin.  Put  tbem  on  a  board.  I 
put  tecks  all  around  them,  and  they  stayed 
tbere  until  tbe  next  year.   I  see  them  all 
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there  a  year  afterwards,  exactly  as  tbey  were 
put  up.  Ttiat  would  be  la  May,  1897.  Thejr 
were  written  by  John  Baker  on  paper — on 
blailk  location  certificates.  All  I  bad  to  do 
was  to  fill  In  the  date  and  nail  them  on  a 
board.  Nailed  them  at  the  old  discovery 
stakes — at  the  dlscoveriea  that  were  made 
In  1886.  I  am  sure  each  one  of  them  stated 
bow  far  the  claim  ran  in  each  direction.  All 
were  written  alike.  All  stated  how  many 
feet  the  claims  ran  In  each  directloh,  and 
took  in  the  same  ground  we  had  in  1886." 
John  Baker  testified:  "In  1806  I  prepared 
some  location  notices  for  Mr.  Short  The 
only  way  I  could  have  of  fixing  the  time  is 
by  dates  that  I  see  In  these  location  certifi- 
cates. He  was  in  here  prior  to  that  time, 
and  these  papers  were  made  out  That  la 
the  four  that  were  pot  up  were  made  out 
prior  to  that  time.  My  recollection  of  It  now 
iB  that  I  left  the  date  blank  in  the  papers 
that  I  prepared.  When  I  prepared  these  no- 
tices for  Short  to  iwst  on  the  ground  in  1896, 
my  recollection  is  they  were  all  filled  out  but 
the  dates.  I  had  drawn  a  great  many  loca- 
tion notices  and  certificates.  Had  been  regis- 
ter of  deeds  of  this  county  for  eight  years. 
Have  been  drawing  notices  and  certificates 
for  myself  and  for  companies  In  which  I  was 
interested."  Henry  Buhr  testified:  "I  was 
out  at  Mr.  Short's  while  Mr.  Qlles  Fish  was 
there  In  May,  1896.  I  recollect  Mr.  Short. 
Mr.  Fish,  and  myself  fixed  up  some  location 
notices  for  the  Prior  Hill  ground.  We  bad 
the  notices  made  out  befor&  I  believe  Mr. 
Baker  made  them  out  *  *  *  I  read  all 
the  notices.  The  blanks  were  all  filled  out 
In  the  notices.  The  notices  contained  the 
lengths  of  the  lodes  from  the  discoveries 
each  way,  running  due  north  and  south. 
They  contained  the  width  of  the  lode.  I 
believe  it  was  located  by  Short;  I  believe 
In  the  name  of  the  Prior  Hill  company." 
As  Short  and  Baker  were  familiar  with  the 
regulations  relating  to  mining  claims,  and 
the  notices  were  in  the  usual  form.  It  Is  rea- 
sonable to  suppose  that  they  were  properly 
prepared.  It  Is  not  probable  that  experienced 
miners  would  post  such  notices  as  plaintiffs' 
witnesses  claimed  tbey  saw.  Defendant's 
testimony  can  be  Ignored  only  on  the  theory 
that  Its  witnesses  were  mistaken  or  swore 
falsely.  It  is  hardly  reasonable  to  assume 
that  they  were  all  mistaken.  Whether  they 
were  worthy  of  belief  was  a  question  pe- 
culiarly within  the  province  of  the  trial 
court  Its  findings  of  tect  must  be  sus- 
tained. 

The  contention  that  the  relocations  relied 
upon  by  the  defendant  were  Invalid  because 
the  notices  were  posted  upon  old  location 
Htakes  need  not  be  considered,  for  the  reason 
that  the  location  certificates  of  the  plain- 
tiffs* claims  recited  that  they  were  reloca- 
tions of  the  defendant's  claims,  respectively. 
Relocation  Is  the  appropriation  of  mining 
ground  by  location  where  a  former  claim 
has  becoms  lost  by  abandonment  or  for- 


feiture^ and  the  land  is  conseqnentiy  re- 
stored to  the  public  domain.  There  can  be 
no  relocation  unless  there  has  been  a  ^or 
valid  location,  or  something  equivalent  of 
the  same  prc^rtr.  Belk  v.  Meagher,  101  U. 
S.  279,  26  L.  Ed.  7S5.  A  relocation  Is  an  Im- 
plied admission  of  the  validity  of  the  former 
location,  and  the  assertion  that  the  relocator 
claims  a  forfeiture  by  reason  of  a  failure  on 
the  part  of  the  former  locator  to  comply 
with  the  law.  Such  being  the  case,  the  only 
inquiry  Is  as  to  whether  the  former  locator 
performed  the  requisite  labor.  Lindley  on 
Mines,  S  401;  Wills  v.  Blaln  (N.  M.)  20  Paa 
798;  Providence  Gold  Min.  Go.  T.  Burke 
(Ariz.)  57  Pac.  641;  Belk  v.  Meagher,  supra, 
llhe  plaintiffs  should  not  be  beard  to  deny 
the  existence  of  a  fact  essential  to  the  valid- 
ity of  their  own  claims.  They  stand  In  an 
attitude  different  from  that  of  an  original 
locator.  In  the  language  of  Long,  OL  J. 
(WlUs  V.  Blain,  supra);  "The  relocator,  when 
he  so  describes  himself  In  the  notice,  solemn- 
ly admits,  in  an  Instrument  which  Is  made  a 
matter  of  record,  that  he  Is  not  a  discover- 
er of  mineral,  but  an  approprtator  thereof, 
on  the  ground  that  the  original  discoverer 
had  perfected  his  right  The  notice  becomes 
In  some  sense  an  Instrument  of  titie--a  rec- 
ord. It  Is  the  equivalent  of  an  admission  of 
record  to  the  original  locator  that  the  relo- 
cator claims  a  forfeiture  by  reason  aC  « 
failure  on  the  part  of  the  first  loca^  to 
make  Ills  annual  expenditura" 

The  plaintiffs  offered  certain  location  cer- 
tificates for  the  purpose  of  showing  that  the 
ground  in  controversy  liad  been  several  times 
located  or  relocated  for  the  ben^t  of  the 
defendant  company.  Reversible  error  can- 
not be  predicated  upon  the  rejection  of  such 
offers  because  the  facts  sought  to  be  proven 
thereby  were  established  by  other  uncon- 
tradicted evidence.  David  Short  the  prin- 
cipal witness  on  behalf  of  the  defendant, 
testified  as  follows:  "I  had  these  claims  re- 
located again  in  January,  1888,  by  Henry 
Suhr.  alien  on  November  27,  1889,  I  bad 
all  these  four  claims  relocated  again  under 
the  same  names  as  before  by  John  H.  Mann- 
ing. He  conveyed  to  the  Prior  Hill  Com- 
pany right  thereafter.  These  claims  have 
been  relocated  three  times  for  the  company, 
and  any  further  I  do  not  know.  Manning 
has  located  them  once,  and  Henry  Snbr  and 
myself.  I  remember  that  Anything  fur- 
ther, you  will  have  to  look  at  the  records.** 

The  Judgment  of  the  drcnit  ooort  !•  af- 
firmed. 


BOBNBUAN  T.  CHIGAOa  ST.      IL  *  O. 
RY.  GO. 

tftepNDM  Ooort  of  Soutb  Dahots.   Jnly  9, 

190S.) 

1.  Raiuoaiw— iRjtJBm  to  AimfaEi  •Tku- 

PABS— GaXI  RSQniBBD. 

Where  plaintiff's  horse  was  struck  by  de- 
fendant's train  on  defendant's  right  of  way.  it 
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was  a  trespasser,  and  defendant  was  onl;  bound 
to  09ft  reasonable  care  to  avoid  injurr  to  It 
after  diacoTwbif  it  in  <doM  prozhnuy  to  tlie 
track. 

[Ed.  Note. — For  caaei  In  point,  m*  Tid.  41, 
CenL  Dig.  Ballroadi^  H  1480-1600.] 

2.  Saicb— Etidshcb— Bbbutt&i.. 

Where,  in  an  action  a^lnst  a  railroad 
oompanj  for  striking  plaintiff's  horse,  defend- 
ant's engineer  testified  that  he  could  have  stop- 
ped the  train  within  SOO  feet,  and  that  when 
ae  saw  the  horae  he  did  not  have  time  to  stop 
before  striking  him,  plaintiff  was  entitled  to 
introdoce  evidence  in  rebuttal  that  a  horse 
standing  ^  feet  either  way  from  the  track  at 
the  point  where  the  horse  in  question  was  strruA 
coola  be  plainly  seen  for  a  distance  of  1.S00  feet 
in  tb»  direction  from  which  the  train  approach- 
ed. 

[Ed.  Note. — For  cases  in  point,  see  T(d.  41, 
One.  Dig.  BaUroadi.  I  1804.} 

8.  Savk— DiBECnON  OF  VBBDICr.  I 

Where,  in  an  action  against  a  railroad 
company  for  striking  plaintiff's  horse,  the  en- 
pneer  testified  that  oe  was  keeping  a  lookout, 
and  could  have  stopped  hia  train  within  300  feet, 
bat  did  not  see  the  horse  in  time  to  stop  before 
striking  him,  and  plaintiff's  evidence  showed 
that  the  animal  was  In  the  engineer's  line  of 
vision  while  the  train  was  moving  more  than 
1.500  feet,  It  was  not  error  for  the  court  to 
overmle  defendant's  motion  for  a  directed  ver- 
dict, the  jury  bdng  entitled  to  find  that  defend- 
ant G»nld  have  avoided  the  accident)  notwith- 
standing his  positive  statement  to  the  con- 
trary. 

4.  SAn— Spbbd. 

Where,  in  an  action .  aminst  a  railroad 
company  for  striking  plaintiff's  horse,  defend- 
ant introdnced  evidence  as  to  the  speed  of  the 
train,  it  was  not  error  for  the  court  to  receive 
further  competent  eridenoo  offered  by  plalntilf 
on  snch  issue. 

5.  SaUB— WiTNBSfiES— €OMFETEN0T. 

Whettwr  a  witness  was  comj^etent  to  tes- 
tify as  to  the  speed  of  a  certain  train  was  for 
the  determination  of  the  trial  court,  whose  rul- 
ing would  not  be  reversed  In  the  absence  of  pal- 
pable error. 

[E!d.  Note. — ^For  cases  In  point,  see  vol.  20, 
Gent  Dig.  Evidence.  |  2363.] 

6..  Sahb— HuniciFAL  Obdinances— Ikstbug- 
nona. 

On  an  Issue  as  to  the  violation  of  a  speed 
ordinance  by  defendant's  train  at  the  time  it 
struck  plaintiff's  horse,  an  Instruction  that  de- 
tendanrs  act  in  violating  such  ordinance  was 
proper  for  the  conaideraaon  of  the  Jury  in  de> 
terminlng  whethw  defendant -WM  n^^lgent  in 
fact  was  not  error. 

[Bd.  Note. — ^For  cases  In  point,  see  TOL  41, 
Cent  Dig.  Railroads,  S  1485.1 

7.  Saw— IssuKft— FuUDina. 

Where,  in  an  action  against  a  railroad 
company  for  striking  plaintiffs  horse,  the  com- 
plaint charged  that  defendant,  by  its  agents 
and  servants  not  regarding  its  duty  in  that 
respect,  so  carelessly  and  Diligently  ran  and 
managed  one  of  its  locomotives  that  the  train 
attached  to  the  same  ran  against  and  over  plain- 
tiff's horse,  etc..  It  was  sufficient  to  Jnsti^  the 
introduction  of  municipal  speed  ordinances  reg- 
ulating the  speed  of  trains  and  providing  for  the 
giricg  of  signals  within  the  limits  of  the  city 
where  the  horse  was  struck. 

8.  Same— Apfbaz/— PBESuuFTions. 

Where  no  Instructions  were  requested  and 
no  exceptions  were  taken  to  the  instructions  giv- 
en, it  will  be  nresomed  on  appeal  that  all  ma- 
terial fssuea  of  fact  were  piraperly  submitted  to 
tte  Jury. 
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0.  SaIEE— BlOHT  TO  Alleob  Ebbob. 

Where,  in  an  action  against  a  railroad  com- 
pany for  striking  plaintiff's  horse,  defendant  did 
not  contend  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  ground  for  Its  motion 
for  a  directed  verdict,  It  could  not  raise  such 
objection  on  appeal. 

10.  Sajcb— -Dahaois— Vai,ub— Vebdiot. 

Where,  in  an  action  against  a  railroad 
company  for  injuring  plaintiff's  horse  so  that 
it  had  to  be  killed,  there  was  competent  evidence 
that  the  horse  was  worth  $200,  and  the  only 
evidence  to  the  contraiy  was  plaintiff's  verified 
claim,  in  which  the  value  was  placed  at  $100. 
which  plaintiff  explained  by  saying  that  he 
thought  if  he  placed  the  value  at  such  amount 
he  might  get  something  without  suit,  the  ver- 
dict in  plaintiira  favw  for  $200  was  not  ex- 
cessive. 

Appeal  from  CIreiilt  Court,  Mlnnetaaba 

County. 

Action  by  B.  A.  Borne  man  against  the  Chi- 
cago, St  Paul,  MlnneapoliB  &  Omaha  Rail- 
way Company.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

Hosmer  H.  Keitb,  for  appelant 

HANBY,  J.  TlilB  Is  an  action  to  recover 
damage!  for  the  loss  of  a  horae  belonging  to 
tbe  plalntifT  through  titie  alleged  negligent  op- 
eration of  one  of  defendant's  trains.  The  1b- 
Boes  InTolved  are  thus  stated  by  the  teamed 
circuit  court  In  Its  charge,  to  which  no  ex- 
ceptions were  taken:  "The  evidence  In  this 
case  shows  that  the  horse  waa  not  struck  at 
a  crossing,  but  was  struck  upon  tlie  right  of 
way,  upon  the  track  where  there  was  no 
crossing,  on  private  grounds,  and  on  the  rail- 
road right  of  way.  The  horse  was  therefore 
a  trespasser,  and  it  was  not  the  duty  of  the 
locomotive  engineer,  or  of  the  brakeman,  or 
any  of  its  servants  to  ke^  a  lookout  fpr  the 
horse;  and  they  are  not  guUty  on  account  of 
any  failure  to  see  the  horse;  but  If  the  en- 
gineer did  see  the  horse,  and  saw  that  it 
was  In  close  proximity  to  the  track,  and  li- 
able to  be  hurt,  then  It  was  the  duty  of  the 
engineer  to  use  reasonable  care  and  precau- 
tion to  avoid,  if  possible,  the  Injury.  He  was 
not  bound  to  keep  any  lookout  in  order  to 
see  If  any  stock  waa  there,  but  he  was  bound 
to  stop  the  train  and  prevent  injury  If  be 
did  see  the  stock  In  time  to  enable  him  by 
exercising  reasonable  care  to  do  so.  In  ad- 
dition to  other  evidence  in  this  case,  there 
has  been  introduced  an  ordinance  of  the  city 
limiting  the  speed  of  railroad  trains  within 
the  city  limits  to  six  miles  an  hour.  This  Is 
simply  introduced  along  with  the  other  evi- 
dence that  you  may  weigh  and  consider  It. 
The  railroad  company  was  not  per  se  neces- 
sarily negligent  because  it  may  have  nm  the 
train  at  a  greater  rate  of  speed  than  six 
miles  an  hour;  but  the  question  of  whether 
that  rate  of  speed  was  dangerous  to  stock 
that  might  be  along  the  right  of  way — wheth- 
er they  were  negligent  in  regard  to  the  speed 
of  the  train — is  a  question  of  fact  for  yon  to 
determine,  taking  Into  consideration  all  the 
facta  and  circumstances,  including  the  evi- 
dence of  the  ordinance  Introduced  on  that 
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subject  Bat  the  fact  that  the  city  has  an 
orcUnance  limiting  the  speed  of  trains  to  six 
miles  an  hour  does  not  of  Itself  make  It  neg- 
llgent  to  ran  a  train  at  a  higher  rate  of  speed. 
A  matter  for  you  to  determine  will  be  wheth- 
er or  not  the  engineer  saw  this  horse  In  time 
to,  by  reasonable  care,  and  the  use  of  rea- 
sonable diligence,  have  prevented  the  acci- 
dent, ^ou  have  heard  all  the  testimony  In 
this  case  upon  that  as  upon  all  other  sub- 
jects. Tou  are  the  judges  of  the  credibility 
of  witnesses  and  the  weight  of  their  testi- 
mony, and  It  Is  for  yon  to  determine,  under 
all  the  facts  and  circumstances,  whether  or 
not  he  did  see  the  animal  In  time  to  have 
saved  it  by  the  exercise  of  reasonable  care 
and  diligence  In  that  regard.  If  he  could 
have,  by  the  use  of  ordinary  care — reason- 
able care — stopped  the  train,  or  otherwise 
prevented  the  Injury,  and  he  neglected  and 
failed  to  exercise  that  care,  then  the  railroad 
company  is  liable.  But  if  he  could  not,  after 
he  saw  the  horse,  have  prevented  the  acci- 
dent by  the  use  of  ordinary  care,  then  the 
railroad  company  Is  not  liable  in  this  case, 
unless  you  believe  it  was  negligent  in  other 
respects;  that  Is,  by  running  the  train  too 
fast,  or  by  the  failure  to  give  the  usual  sig- 
nals or  ringing  the  bell  or  blowing  the  whis- 
tle. Upon  this  subject  of  the  bell  and  whis- 
tle, I  will  read  you  the  language  of  the  Code, 
section  3016  of  the  Compiled  Laws  of  1887: 
*A  bell  at  least  tliirty  pounds  weight,  or  a 
steam  whistle  shall  be  placed  on  each  loco- 
motive engine,  and  shall  be  rung  or  whistled 
at  the  distance  of  at  least  eighty  rods  firom 
the  place  where  the  said  railroad  sliall  cross 
any  other  road  or  street,  and  be  bept  ringing 
or  whistling  until  It  shall  Iiave  crossed  said 
road  or  street,  under  a  penalty  of  fifty  dol- 
lars for  every  neglect,  to  be  paid  by  the  cor- 
poration owning  the  railroad,  one-half  there- 
of to  go  to  the  Informer  and  the  other  half 
to  go  to  this  territory,  and  also  be  liable  for 
all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect.'  This  Is 
to  be  taken  into  consideration  In  this  case 
purely  upon  the  subject  whether  or  not  any 
failure  to  ring  the  bell,  if  any  did  exist,  caus- 
ed the  Injury  to  the  animal  to  occur.  If  it 
was  not  the  cause  of  the  Injury  to  the  ani- 
mal, and  it  did  not  grow  out  of  that,  then 
what  I  have  read  and  said  in  regard  to  the 
whistling  would  have  no  effect  The  thing 
for  you  to  determine  is  this:  Were  the  serv- 
ants of  the  railroad  company,  in  operating 
the  train,  negligent  or  not?  Did  they  exer- 
cise reasonable  care?  If  they  were  negli- 
gent did  that  negligence  cause  this  injury?* 
Defendant's  engineer  testified  as  follows: 
"We  left  Sioux  Falls  to  go  to  Salem  about 
two  o'clock.  Tbat  was  the  regular  time  for 
leaving.  I  think  the  train  started  on  time. 
*  *  *  I  remember  the  occasion  of  this  ac- 
cident and  where  it  occurred.  It  was  about 
60  feet  to  the  west  of  the  Twelfth  Street  Via- 
duct In  this  cil7.  I  was  going  west  tbat 
day  on  this  trip.  As  we  passed  under  .the 


Twelfth  Street  Viaduct  I  saw  the  horse  break 
out  of  the  ditch  and  weeds  directly  towards 
the  west  side  of  the  track,  not  to  exceed  SO 
feet  from  the  engine,  ahead  of  the  engine, 
and  make  an  efitort  to  jump  across  the  track. 
I  shut  off  steam  immediately,  but  before  I 
had.  time  to  do  anything  farther — I  was  so 
close  to  the  horse  at  the  time — we  hod  col- 
lided with  him,  and  the  horse  was  thrown 
up  on  the  pilot  of  the  engine,  and  carried 
along  a  short  distance,  and  rolled  off  right 
side  of  the  track  In  the  ditch  on  my  side. 
*  *  *  Q.  You  may  state  whether  it  was 
possible,  from  the  time  you  saw  that  horse 
until  he  was  struck,  to  have  stopped  that  en- 
gine and  that  train  of  cars.  A.  No,  sir.  It 
was  Impossible.  Q.  You  may  state  whether 
or  not  you  did  all  in  your  power  to  stop  It 
A  I  did  In  the  length  of  time  I  had.  •  •  • 
Q.  Where  was  the  horse  when  you  first  saw 
It?  A.  On  the  south  side  of  the  track,  on 
the  left-band  side.  I  was  on  the  north  side. 
Q.  You  may  state  to  the  jury  whetha  you 
were  on  the  lookout  A.  I  was,  most  as- 
suredly;  yes,  sir.  •  •  •  Q.  When  you 
first  saw  the  horse,  what  did  you  do?  A.  I 
pulled  the  throttle,  and  by  that  time  we  had 
him.  The  horse  made  a  jump  for  the  track, 
and  all  I  had  time  to  do  was  to  pull  the 
throttle.  I  did  not  apply  the  air  brakes  be- 
cause I  saw  I  had  the  horse,  and  it  was  use- 
less to  apply  the  air  brakes  then."  He  also 
testified  tiiat  the  train  was  running  not  to 
exceed  15  miles  per  hour,  and  that  it  could 
have  been  stopped  within  a  distance  of  300 
feet 

On  the  day  befbre  the  trial  a  horse  was 
taken  to  the  point  near  the  track  where  the 
plaintlirs  wife  and  son  swore  the  Injured 
horse  was  standing  when  the  train  approach* 
ed,  and  persons  who  walked  on  the  track 
from  tliat  point  eastward  for  more  than  1,- 
600  feet  were  permitted  to  testify  that  this 
horse,  standing  25  feet  either  way  from  the 
track,  could  be  seen  plainly  the  entire  dis- 
tance. Evidence  on  the  part  of  the  plaintiff 
in  rebuttal,  tending  to  prove  the  distance  the 
engineer  could  have  seen  live  stock  on  or 
near  the  track  at  the  time  of  the  accident 
was  competent  Sheldon  v.  By.  Co.,  6  S.  D. 
606,  G2  N.  W.  966.  The  evidence  Introdnced 
for  that  purpose  was  undoubtedly  the  best 
which  the  nature  of  the  case  afforded,  and 
no  error  was  committed  in  receiving  the 
same.  While  it  was  not  the  englne^'s  duty 
to  be  on  the  lookout  for  trespassing  stock,  it 
appears  from  his  own  testimony  that  he  was 
In  tact  looking  forward  along  the  track  as 
the  train  approached  the  place  where  the 
accident  occurred,  and  that  the  train  oonld 
have  been  stopped  within  a  distance  of  900 
feet.  If,  as  plalntUTs  testimony  tended  to 
prove,  the  animal  was  wftbtn  the  engineer's 
line  of  vtslon  while  the  train  was  moving  a 
distance  of  more  than  1,600  Ceet  It  te  cer-' 
tain  he  could  have  seen  It  In  time  to  have 
avoided  the  accident  and  the  Jury  were  at 
liberty  to  believe  he  did.  notwltiutandliw  tals 
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posttiTe  statement  to  the  contrary.  Sbeldon 
T.  B7.  Co^  supra;  Ugbtbouse  t.  By.  Co..  3 
S.  D.  518^  64  N.  W.  320.  Therefore  the  learn^ 
ed  drcuit  court  committed  no  error  In  orer- 
TulInK  defendantTa  motion  for  a  direction  of 
the  Terdlct 

John  Barber,  called  on  behalf  of  the  plain* 
tiff,  testlQed  that  he  was  near  the  trade 
where  and  when  the  accident  occurred ;  that 
hlg  boslneBB  was  carpentering  and  farming; 
that  be  had  seen  trains  ran;  that  he  had 
ridden  on  them  a  great  deal ;  and  that  he 
knew  something  In  regard  to  speed  of  trains 
from  baring  seen  and  ridden  on  them.  He 
was  permitted,  over  defendant's  obJectloDS, 
to  state  that  In  his  Judgment  the  train  was 
ninnlng  at  the  rate  of  at  least  80  mllea  an 
hour.  One  of  defendant's  employes  bad 
sworn  on  direct  examination  that  It  was 
running  at  Its  usual  rate  of  speed ;  another, 
on  cross-examination,  without  objection, 
that  It  was  running  between  12  and  15  miles 
per  hour.  The  matter  of  speed,  whether 
material  or  not,  baring  been  thus  Intro- 
duced, it  was  certainly  not  error  to  receive 
fortber  competent  testimony  touching  the 
same  subject  Ail  statements  concerning 
the  speed  of  trains,  except  where  the  wit- 
ness obserres  the  time  actually  occupied  in 
running  a  known  distance,  are  necessarily 
expressions  of  (^inlcHi.  1^  close  observa- 
tion and  frequent  teste  any  person  may  be- 
come profldoit  In  estlmatii^  tlie  speed  of 
moving  objects.  "It  has  frequently  been 
h^  that  those  who  bave  babltually  observ* 
ed  the  passage  of  railroad  trains  may  give 
an  estimate  of  tbeir  rate  of  speed,  and  that 
the  testlnKiny  on  the  subject  is  not  confined 
to  experts:'*  2  Jones,  Bv.  |  884.  The  ques- 
tion Involved  Is  not  one  of  science,  but  of  ob- 
servation. Detrtrtt  Ry.  Oo.  v.  Tan  Steln- 
burg;  17  Hicb.  9ft.  But,  assuming  that  all 
posona  are  not  competoit  to  testier  on  the 
subject.  It  was  for  the  trial  court  to  deter^ 
mine  wbetli»  tids  witness  possessed  the  r&- 
qnlBite  quallflcatlfMiB,  and  Ite  ruling  should 
not  be  reversed  in  the  absence  of  palpable 
error.  Waterbonse  v.  Brewing  Co.,  16  8. 
D.  59%  94  N.  W.  587.  Such  error  does  not 
appear. 

It  is  contended  that  the  court  erred  in 
permitting  the  Introductton  by  tbe  plaintiff 
of  certain  8ectl<»s  of  an  wdtnance  profalblt- 
Ing  a  greater  rate  of  speed  than  six  miles 
an  hour,  and  requiring  tbe  bell  to  be  rung 
continually  on  all  engines  wbUe  ruiming 
within  tbe  limits.  Many  cases  lay 

down  the  mle  that  the  violation  of  a  stat- 
ute or  ordinance  oonstitutes  negligence  per 
se^  or  conelnslv*  evidence  of  neglig«icft. 
The  rule  at  othor  cases  seems  to  be  that  tbe 
vlolati<m  of  a  statute  or  municipal  ordinance 
Is  prima  fade  evidence  of  negligence.  In 
still  other  cases  the  courte  have  been  cour 
toit  with  the  announcement  that  evidence 
of  the  tact  Cbat  tbe  defendant's  act  eonstl- 
tated  tbe  violatlmi  of  a  state  or  municipal 
law  Is  proper  Cor  tlie  consideration  of  the 


Jury  In  determining  whether  tbe  defendant 
was  In  fact  negligent  .21  Am.  A  Eng.  Ency. 
Law  (2d  Ed.)  478,  479.  As  the  last-mention- 
ed view — tbe  one  most  favorable  to  the  de- 
fendant— was  taken  by  tbe  court  below  in 
its  charge  to  the  Jury,  to  which  no  excep- 
tions were  preserved,  It  la  not  necessary  In 
this  case  to  determine  which  should  prevail 
in  this  Jurisdiction,  and  no  error  was  com- 
mitted In  pormtttii^  the  ordinance  to  be  re- 
ceived, provided  it  was  within  the  Issues 
raised  by  the  pleadings.  The  negligence  re- 
lied upon  Is  thus  charged  In  the  complaint: 
"That  the  said  defendant,  by  Ite  agents  and 
servante  not  regarding  Its  du^  in  that  re- 
spect, BO  carelessly  and  n^llgently  ran  and 
managed  one  of  Itt  locomotives  with  a  train 
of  cars  attached  thereto  that  the  same  ran 
against  and  over  said  horse  of  the  plaintiff, 
and  maimed  and  Injured  the  same  so  that  It 
became  entirely  worthless,  and  was  thereup- 
on and  on  tbe  same  day  killed  by  the  serv- 
ante and  employ^  of  defendant,  to  plain- 
tiff's damage  in  the  sum  of  9200."  The  lan- 
guage of  the  pleading  hardly  could  be  more 
general  and  comprehensive.  The  declara- 
tion is.  in  effect,  that  defendant's  train  was 
negligently  operated,  which  clearly  tncludea 
disregard  of  rules  relating  to  speed  and  giv- 
ing of  signals.  If  defendant  desired  to  be 
Informed  in  what  particulars  It  was  charged 
with  having  failed  to  properly  operate  Ite 
train,  it  should  bave  moved  to  have  tbe  com- 
plaint made  more  definite  and  certein.  Tbe 
section  of  the  ordinance  relating  to  speed 
was  not  irrelevant,  though  not  specially 
pleaded,  and  defendant's  objections  to  its  in- 
troduction were  properly  overruled. 

Reversible  error  cannot  be  predicated  upon 
the  Introduction  of  the  provision  of  the  or- 
dinance regarding  the  ringing  of  the  bell, 
because,  like  the  provision  relating  to  speed. 
It  was  within  the  issues;  and,  in  tbe  ab- 
sence of  any  exceptions  to  the  charge  or  re- 
quest to  charge  on  that  subject  defendant 
cannot  maintain  that  it  was  given  undue 
consideration  by  the  jury.  Moreover,  under 
tlie  circumstances  of  this  case,  the  matter 
was  immaterial  because  of  the  statute  on 
tbe  same  subject  alluded  to  1^  tbe  court  ta 
ita  Instructions  to  the  Jury. 

As  no  instmctlons  were  requested  and  no 
exceptifHis  were  takoi  to  the  instnictlon<i 
given  by  tbe  court,  It  must  be  assumed,  for 
the  purposes  of  this  appeal,  that  all  material 
Issues  of  fact  were  properly  submitted  to  tbe 
Jury,  and  the  defendant  Is  not  In  position  to 
contend  that  the  plaintiff's  negligence  con- 
tributed to  the  injury,  that  ground  not  hav- 
ing been  included  ta  Ita  motlim  for  a  direc- 
tion of  the  verdict 

Tbe  verdict,  which  was  for  $200.  Is  claim- 
ed to  be  excessive.  There  was  abundant 
competent  evidence  showing  tiie  horse  to 
have  been  worth  that  amount,  to  which 
notUng  was  o^rased  exc^t  a  statement  of 
claim  against  the  company  verified  by  the 
platntU^  wbereta  ite  value  was  placed  at 
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$100.  In  ^lanatlon  of  which  the  plaintiff 
teatlfled  that  only  $100  waa  claimed  simply 
because  he  thought  "if  he  put  the  price  clean 
down"  be  might  get  something  without  snit 
The  statement,  if  competent  for  any  pur- 
pose, waa  merely  an  admission  which  did  not 
preclude  other  proof  of  the  anlmara  fair 
market  valne,  and  the  effect  of  which  was 
entirely  overcome,  If  credit  be  given  the 
plalntifTs  very  reasonable  explanation.  As 
we  Tiew  the  evidence,  there  was  no  room  for 
controversy  concerning  the  proper  amount 
of  damages. 

The  Jadgmait  of  the  circuit  court  Is  af- 
flrmed. 


MORAN  V.  THOMAS  et  aL 

(Supreme  Court  of  South  Dakota.    July  6, 
1905.) 

1.  Tazatior— ABSEasiuNT  —  Desobiptioh  or 
Laud. 

The  letters  and  flgnres  "S.  2,  K.  B.  4,  and 
8.  E.  4  N.  W.  4  Sec.  2»,  township  118,  range 
54,"  contained  in  an  asseasor's  book  or  list, 
were  meaningless,  and  did  not  constitute  a  de- 
scription of  land  sought  to  be  assessed. 

2.  Same— Tax  Deed  —  Filino— Statdtes  — 

LnilTATIONS. 

Where  a  description  in  an  sssesBor'a  book 
or  list  of  land  sought  to  be  assessed  constituted 
a  mere  meaningless  array  of  letters  end  figures, 
tiie  assessment  was  inanfficient  to  confer  Juris- 
diction to  sell  the  lEUid  tor  nonpayment  of  taxes, 
and  hence  three  years'  record  of  a  deed  execut- 
ed to  the  purchaser  without  objection  was  in- 
Buffident  to  preclude  the  former  owner  of  the 
land  from  objecting  to  the  validity  of  such  deed 
under  Rev.  PoL  Ck>de,  8  2214,  providing  that  no 
action  shall  be  commenced  by  the  former  owner 
of  land  to  recover  possession  of  land  which  bad 
been  sold  and  conveyed  hy  deed  for  nonpayment 
of  taxes,  or  to  svoid  such  deed,  unless  commen- 
ced within  three  years  after  the  record  of  the 
deed,  etc 
Fuller,  J.,  dissenting. 

Appeal  tram  Olrcnlt  Oonrt;  Codington 
County. 

Action  by  John  B.  Moran  agidnst  W.  R. 
Thomas  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

D.  O.  &  W.  R.  Thomas,  for  appellants.  H. 
H.  Potter  and  I.  O.  Cnrdss,  for  respondent 

HANBY,  jr.  This  Is  an  action  to  determine 
adverse  claims  to  certain  real  property.  The 
appeal  Is  from  an  order  denying  defendants' 
application  tor  a  new  trial.  The  plaintiff 
owns  the  property  In  controversy  unless  It 
was  transferred  to  the  defendants  by  cer- 
tain tax  deeds,  recorded  more  than  three 
years  prior  to  the  commencement  of  this 
suit  The  learned  circuit  court  found  that 
the  only  attempted  description  of  the  prop- 
erty in  the  aEiiessor's  book  or  list  was  as 
follows:  "S.  2.  N.  B.  4,  and  S.  B.  4  N.  W.  4 
Sec  29,  township  118,  range  54,"  and  con- 
cluded that  each  of  the  tax  deeds  was  void 
because  neither  was  based  on  a  valid  as- 
swmiaiit.  Xha  dascrtptloii  Is  dearly  defect- 


ive under  the  former  dedstons  of  this  court 
Turner  v.  Hand  Co.,  11  S.  D.  348,  77  N.  W. 
589;  Stokes  v.  Allen,  15  S.  D.  421,  89  N.  W. 
1023.  This  is  practically  conceded  by  the 
defendants,  but  the^  contend  that  the  plain- 
tiff is  precluded  from  showing  the  defect  be- 
cause their  deeds  were  recorded  more  than 
three  years  before  this  action  was  commen- 
ced.- In  the  absence  of  any  statement  as  to 
when  the  action  was  begun,  it  will  be  as- 
sumed that  the  following  provisions  of  the 
statute  were  then  in  force:  "No  action  shall 
be  commenced  by  the  former  owner  or  own- 
ers of  lands,  or  by  any  person  claiming  un- 
der blm  or  them  to  recover  possession  of 
land  which  has  been  sold  and  conveyed  by 
deed  for  nonpayment  of  taxes,  or  to  avoid 
such  deed,  unless  such  action  shall  be  com- 
moiced  within  three  years  after  the  record- 
ing of  such  deed,  and  not  until  all  taxes. 
Interests  and  penalties,  legal  costs  and  ex- 
penses sliaU  be  paid  or  tendered  by  the  par- 
ties commencing  such  acUon.  And  when- 
ever in  any  action  at  law  or  in  equity,  the 
validity  of  any  tax  sale  certiflcato.  or  tax 
deed,  arises  upon  the  pleadings  or  otherwise, 
except  where  the  property  sold  was  not  tax- 
able, where  the  tax  was  for  an  illegal  pur- 
pose, or  where  the  tax  was  in  fact  paid  be- 
fore the  sale  occurred,  such  action  shall  not 
proceed  In  favor  of  the  par^  asBallIng  such 
certificate  or  deed,  unless  he  shall  within 
such  time  as  the  court  shall  deem  reasonable 
deposit  in  court,  for  the  benefit  of  the  party 
claiming  thereunder,  an  amount  equal  to  the 
sum  required  by  law  to  redeem  from  the  tax 
sale  or  sales  Involved,  together  with  the 
costs  and  disbursements  of  the  action  then 
incurred  by  the  party  claiming  under  such 
certificate  or  deed."  Rev.  Pol.  Code,  S  2214. 
Special  statutes,  such  as  this,  fixing  a  shorter 
period  of  limitations  than  that  controlling 
other  cases  for  attacking  tax  proceedings 
have  been  enacted  in  many  states.  27  Am. 
&  Bng.  Ency.  985.  "As  a  rule,  these  statutes 
reach  only  those  defects  which  do  not  go  to 
the  absence  of  authority  to  sell  or  convey. 
They  do  not  oimrate  to  cure  Jurisdictional 
defects,  or  to  validate  titles  which  are  void 
for  want  of  power  to  sell  the  property,  as 
where  there  was  no  assessment,  levy,  or 
sale  where  the  land  was  not  subject  to  taxa- 
tion, or  where  the  taxes  had  been  paid  before 
the  sale;  and  defects  whldi  go  to  the  fraud 
of  the  iMirtles  are  not  within  their  opera- 
tion." Id.  987.  It  requires  no  ai^ument  to 
show  that  the  mere  recording  of  an  instru- 
ment In  the  form  prescribed  for  tax  deeds 
would  not  of  itself  cause  the  running  of  the 
statute.  No  one  would  contend  that  a  for- 
ged deed  would  have  that  effect  A  lino 
must  therefore  be  drawn  between  those 
cases  which  fall  within  and  those  which  fall 
without  the  special  limitation.  The  statute 
by  its  terms  applies  only  where  land  "has 
been  sold  and  conveyed  by  deed  for  nonpay- 
ment of  taxes."  Land  cannot  be  sold  for 
nonpaynieut  of  taxes  which  do  not  exist. 
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Without  an  aBsessment  tbere  can  be  no  tax. 
"Of  tbe  necessity  of  an  assessment  no  ques- 
tion can  be  made.  Taxes  by  valuation  can- 
not be  apportioned  without  It  Moreover,  It 
Is  tbe  first  step  In  the  proceedings  against 
the  Individual  anbjecta  of  taxation,  and  Is 
the  foundation  of  all  which  follow  It  With- 
out an  assessment  they  can  have  no  sup- 
port, and  are  worthless."  Cooley  on  Tax. 
(1st  Ed.)  259.  "An  assessment  is  In  the 
broadest  sense  a  Jurisdictional  requirement 
It  Is  tbe  groundwork  of  all  subsequent  tax 
proceedings.  Without  It.  no  taxing  officer 
bas  Jurisdiction  to  proceed  further.  Tbe 
Legislature  cannot  dispense  with  It,  or  fix  its 
basis.  These  matters  are  grounded  In  the 
Constitution.  Its  absence  Is  not  a  mere  Ir- 
regularity.*' Roberts  v.  Bank  (N.  D.)  79  N. 
W.  1049.  All  real  and  personal  property  In 
this  state,  subject  to  taxation,  must  be  listed 
and  assessed  every  year,  with  reference  to 
Its  value,  on  the  1st  day  of  May  preceding 
the  assessment.  Rev.  Pol.  Code,  S  ^O&l. 
Whether  this  was  done  with  respect  to  the 
property  In  controversy  during  the  years 
Involved  In  this  action  must  be  ascertained 
from  an  Inspection  of  the  assessor's  book. 
It  contains  a  description  and  tbe  assessor's 
estimated  value  of  the  property  or  it  does 
not.  The  combination  of  letters,  figures,  and 
pigns  relied  upon  is  sufficient  to  Identify  the 
plalntifTs  property,  or  It  la  Ineffectual  for 
any  purpose.  If  It  does  not  constitute  a 
description  of  plaintiffs  land,  there  Is  no 
evidence  that  the  assessor  ever  considered 
tbe  same,  or  intended  to  place  a  value  upon 
It.  In  Turner  v.  Hand  Co.,  supra,  Fuller,  J., 
Rpeaking  for  the  court,  uses  this  language: 
'The  combination  *8  2  s  e  &  s  w  sec.  or  lot 
30  twp.  or  blk  113  mg.  69*  is  an  Idealess  j 
Jumble  of  letters  and  flgm'es  confusing  In  the 
extreme,  and  intolerable  when  employed  as 
a  means  by  which  to  devest  title  to  real  es- 
tate without  the  consent  of  the  owner.  That 
a  tax  sale  of  property  not  described  In  the 
assessment  roll  Is  void,  and  passes  no  title 
to  the  purchaser,  is  a  proposition  In  perfect 
consonance  with  reason,  conclusively  estab- 
HslMxI  by  authority.  Van  CIse  v.  Carter,  9 
S.  D.  234.  68  N.  W.  539;  Black,  Tax  Titles, 
{  112;  Power  v.  I^arabee,  2  N.  D.  141,  49 
N.  W.  724;  Woods  v.  Freeman,  1  Wall.  398, 
17  L.  Ed.  543;  Tldd  v.  Rlnes,  26  Minn.  201. 
2  N.  W.  497;  Lawrence  v.  Fast,  20  111.  339, 
7]  Am.  Dec.  274."  So,  In  the  case  at  bar, 
the  plalntifTs  property  was  not  described  In 
the  assessment  roll.  It  was  not  assessed-,  its 
sale  for  taxes  was  void,  no  title  passed  to 
the  purchaser,  and,  notwithstanding  the  tax 
deeds  had  been  recorded  more  than  three 
years  when  tbla  action  was  commenced, 
the  court  did  not  err  In  concluding  that  the 
plaintiff  was  entitled  to  a  Judgment  quieting 
title  in  himself  as  against  all  the  defendants. 

Tbe  court  below,  having  found  that  there 
was  DO  assessment  of  the  property  for  the 
years  1886  to  1896,  Inclusive,  decided,  that 
the  property  sbonld  be  reaaaesaed  for  those 


years;  that  defendant  W.  R.  Thomas  should 
recover  such  amount  as  should  appear  to  be 
l^Uy  due  him  for  the  year  1886;  that  de- 
fendant Esther  Thomas  should  recover  such 
amount  as  should  appear  to  be  legally  due 
her  for  the  years  1887  to  1892,  Inclusive,  and 
that  defendant  Morris  should  recover  such 
amount  as  should  appear  to  be  legally  due 
him  for  the  years  1803  to  isOS,  Inclusive, 
and  the  amounts  paid  by  blm  as  taxes,  with 
legal  Interest  for  the  years  1896  to  1900,  In- 
clusive. This  adjustment  of  tbe  taxes  was 
authorized  by  the  statute,  and  no  tender  of 
the  amounts  paid  by  the  defendants  was  nec- 
essary before  beginning  the  action.  Rev. 
Pol.  Code,  8  22^;  Clark  v.  Darlington,  7  S. 
D.  148,  63  N.  W.  771,  58  Am.  St  Rep.  835; 
Salmer  v.  Lathrop,  10  S.  D.  216,  72  N.  W. 
570;  aark  v.  Dftrilngton,  11  S.  D.  418,  78 
N.  W.  997;  Campbell  v.  Loan  &  Trust  Co.,  14 
S.  D.  483,  85  N.  W.  1016.  Finding  no  rever- 
sible error,  tbe  order  appealed  from  is  af- 
firmed. 

FULLEIB,  J.  (dissenting).  To  me  It  seems 
clear  that  my  associates  have  overlooked  the 
fact  that  the  statute  had  not  run  against 
the  deed  In  the  case  of  Turner  v.  Band 
County,  11  S.  D.  348,  77  N.  W.  589,  by  which 
they  appear  to  have  been  controlled,  and 
what  is  deemed  Jurisdictional  defects  are 
only  Irregularities  on  the  part  of  authorized 
officials,  concerning  which  all  inquiry  has 
been  foreclosed  by  the  lapse  of  time  and  in 
contemplation  of  the  statute.  I  steadfastiy 
believe  that  a  tax  deed  fair  upon  Its  face, 
and  recorded  three  years  prior  to  the  com- 
mencement of  an  action  of  this  character, 
should  be  sustained  unless  It  is  shown  that 
I  the  taxes  were  paid,  or  tbe  property  not 
subject  to  taxation. 


UNION  NAT.  BANK  OF  OMAHA  HAL- 
LEY  et  aL 

(Snpreme  Conrt  of  South  Dakota.    Jnly  6, 
1906.) 

1.  Defect  or  Pabtibs— Demdbrre. 

In  an  action  to  enforce  the  liability  of  a 
stockholder  of  an  insolvent  bank,  where  it  does 
not  affirmatively  appear  from  the  complaint 
that  there  are  other  creditors  of  the  bank  or 
other  solvent  stockholders  who  have  not  paid 
the  amount  due  from  them,  the  question  of  a 
defect  of  parties  plaintiff  or  defendant  is  not 
raised  by  a  demurrer  to  the  complaint. 

2.  Banking  Cobpoeationb  —  Iksolvemct  — 
Stockholders'  Liabilities  —  Constitu- 
tional Law— Self-Execdtinq  Pbovisions. 

Under  Const,  art.  18,  S  3>  providing  that 
the  stockholders  of  any  banking  corporation 
shall  be  individually  liable  for  all  debts  thereof 
to  the  extent  of  the  amount  of  their  stock  there- 
in at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  stock,  a  stockholder  of 
an  insolvent  South  Dakota  bank  is  individually 
liable  to  a  creditor  of  the  bank  up  to  the  par 
value  of  his  shares,  notwithstanding  Civ.  Code, 
§  864,  providing  that  the  shareholders  of  every 
banking  association  organised  under  the  laws 
of  South  Dakota  shall  be  individually  respon- 
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sible  eaually  and  ratably,  and  not  one  for  the 
other,  for  ell  contracts,  debts,  and  eoKagementi 
of  the  association,  since  the  constitaaonal  pro- 
vision is  self-ezecQting,  and  the  statute  most 
be  construed  to  make  it  accord  therewith. 

3.  Same— Action  at  Law. 

In  the  absence  of  a  statute  requiring  cred- 
itors of  a  banking  corporation  to  brlns  their 
8uit  in  equity  to  enforce  the  indiridual  lubility 
of  shareholders  on  the  insolvency  of  the  bank,  a 
creditor  of  an  insttlvent  South  Dakota  bank  may 
proceed  against  one  or  more  of  the  stockholders 
to  recover  the  amonnt  of  hia  indebtedneM  bi  an 
action  at  law. 

4.  Saue— JtlDOMEnX. 

Under  Const  art  IS,  {  8,  making  stock- 
holders of  banking  corporations  organised  nnder 
the  laws  of  South  Dakota  individually  liable  for 
all  contracts,  debts,  and  engagements  of  the 
bank  to  the  extent  of  the  par  value  of  their 
stock,  in  addition  to  the  amount  invested  in 
such  stock,  a  creditor  may  sue  a  stockholder  on 
a  judgment  recovered  agauiit  an  iiuolvent  bank- 
ing association. 

Appeal  from  Circuit  Oonrt,  PennlngtoD 

County. 

Action  by  the  Union  National  Bank  of 
Omaha  against  James  Halley  and  another. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.  Reversed. 

Martin  A  Mason,  for  appellant.  Charles 
J.  Buell  and  A.  K.  Gardner,  for  respondmt 
•Tames  Halley. 

CORSON,  P.  J.  This  is  an  appeal  by  the 
plaintiff  from  an  order  sustaining  the  de- 
fendants' demurrer  to  Its  complaint  The 
complaint  states,  in  substance,  that  the 
plaintiff  Is  a  corporation  dnly  Denized  nn- 
der and  by  virtue  of  the  banking  laws  of  the 
United  States;  that  the  Minnekahta  State 
Bank  was  in  May,  1899,  and  for  years  prior 
thereto,  a  banking  association  or  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  South  Dakota, 
and  doing  business  In  the  city  of  Hot 
Springs;  that  said  bank  was  oi^nnized  with 
a  capital  stock  of  $25,000,  divided  Into  250 
shares  of  the  par  value  of  $100;  that  de- 
fendant Jaml^s  Halley  was  on.  prior,  and 
subsequent  to  said  date  a  stockholder  in  said 
state  bank,  owning  and  having  on  the  rec- 
ords of  said  bank  20  shares  of  stock  of  the 
par  value  of  $2,000;  that  the  plaintiff  Is  the 
owner  and  bolder  of  a  judgment  against  said 
state  bank,  duly  entered  in  the  circuit  court 
of  Fall  River  county  on  May  6,  1899,  for  the 
sum  of  over  $7,000,  and  that  no  part  of  the 
same  had  been  paid,  and  that  the  whole 
thereof  is  due  and  owing  to  this  plaintiff 
with  Interest  thereon;  that  said  state  bank 
is,  and  has  been  for  years  past.  Insolvent, 
and  without  assets,  and  that  no  part  of  said 
Judgment  U  collectible  from  said  bank  on 
execution  or  otherwise,  and  the  plaintiff  de- 
mands judgment  for  the  sum  of  $2,000  and 
its  costs.  The  defendant  Halley  intenmsed 
a  demurrer  to  said  complaint  on  the  grounds 
(1)  that  there  Is  a  detect  of  parties  plain- 
tiff; (2)  that  there  is  a  defect  of  parties  de- 
fendant; (3)  that  the  complaint  does  not 
state  facts  anfflcient  to  constitute  a  cause  of 


action.  This  demurrer  was  sustained,  and 
from  the  order  sustaining  the  same  this  ap- 
peal was  taken. 

It  is  contended  by  the  respondent  in  sup- 
port of  the  ruling  of  the  court  below  (1) 
that  a  suit  at  law  by  a  single  creditor 
against  one  or  more  shareholders  of  an  in- 
solvent corporation  cannot  be  maintained  in 
this  state,  and  that  the  only  remedy  In  socb 
a  case  Is  a  bill  in  equity,  In  which  all  tbe 
creditors,  or  one  In  behalf  of  all.  should  be 
made  plaintiff,  and  all  persons  owning  stock 
in  the  bank  should  be  made  defendants ;  (2) 
that  the  ounplalnt  does  not  state  facts  sufll- 
cl^t  to  constitute  a  cause  of  action,  in  that 
It  does  not  appear  from  the  complaint  what 
was  the  amount  of  the  outstanding  indebt- 
edness of  the  bank  and  the  names  of  tbe 
stockholders,  and  the  amount  due  from  eecfa, 
and  that  these  allegations  are  essential  In  a 
complaint  to  constitute  a  cause  of  action ; 
(3)  that  the  plaintiff  can  only  recover  upon 
the  original  cause  of  action,  and  not  upon 
the  Judgment  Tbe  ap[>ellant,  on  the  other 
band,  contends  that  neither  the  other  cred- 
itors nor  the  other  stockholders  were  neces- 
sary parties  to  the  action ;  that  It  was  not 
necessary  in  the  complaint  to  set  forth  tbe 
amount  of  the  Indebtedness  of  ttte  bank  to 
parties  other  than  tbe  plaintiff,  or  tbe 
amount  of  stoc^  held  by  other  stockholders ; 
and  that  the  indebtedness  by  judgment  comes 
within  the  provisions  of  tbe  law  authorizing 
the  recovery  of  money  from  stockholders  of 
a  state  bank.  As  It  does  not  affirmatively 
appear  from  tbe  complaint  that  there  are 
other  creditors  of  the  Insolvent  corporation 
or  other  solvent  stockholders  who  have  not 
paid  the  amount  due  from  them  as  such 
stockholders,  the  contention  that  there  is  a 
defect  of  parties  plaintiff  and  parties  de- 
fendant Is  not  presented  by  the  demurrer, 
and  tbe  question  of  tbe  defect  of  parties 
cannot,  therefore,  be  considered  upon  this 
appeal.  The  third  ground  of  the  demurrer, 
namely,  that  tbe  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  also  In  our  opinion  untenable.  Sec- 
tion 864  of  tbe  Civil  Code  provides,  as  fol- 
lows; "The  shareholders  of  every  associa- 
tioD  organized  under  this  chapter  shall  be 
individually  responsible,  equally  and  ratably 
and  not  one  for  the  other,  for  all  contracts, 
debts  and  engagements  of  such  association 
made  or  entered  Into  to  the  extent  of  the 
amount  of  bis  sto<^  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  in- 
vited In  and  due  on  such  shares."  This 
section  was  evidently  adopted  to  carry  into 
effect  section  3  of  article  18  of  the  state  Con- 
stitution, which  proTidea,as  follows:  "The 
shareholders  or  stockholders  of  any  banking 
corporation  shall  be  held  individually  re- 
sponsible and  liable  for  all  contracts,  debts 
and  engagementB  of  such  corporation  to  tbe 
extent  of  the  amount  of  tbeir  stock  therein 
at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares  of  stock ; 
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and  BQch  IndlTldua]  liabilities  sball  oonttane 
for  one  year  after  any  transfer  or  sale  of 
stock  bf  any  stocUioIder  or  atodEbolders." 
It  wUI  be  obaerred  that  tbe  section  of  tlw 
OmstltDtlon  Is  twoader  and  more  comiHre- 
benslTe  ttian  tbe  aecttwi  of  the  statnto  above 
qooted,  in  tbat  It  morldes  that  "atockhold- 
en  of  any  banking  corporation  shall  be  held 
lodlTidaally  reeponalble  and  liable  for  all 
contracts,  debts  and  engagements  ot  such 
corptnatlwi  to  tbe  extait  of  the  amount  of 
tbelr  stock  therein  at  tbe  par  valne  thereof 
In  addltlott  to  the  anxnmt  invested  In  snch 
sbares  of  stodc."  The  Insertkm,  therefore, 
of  the  danae  in  the  statute,  ''shall  be  equal- 
ly and  ratably  and  not  one  for  the  other," 
moat  be  construed  so  as  to  make  It  accord 
with  the  conatitnttonal  provldim  above  quot- 
ed The  provisions  of  the  Oonstitntlon  re- 
lating to  the  llaUUty  of  stockholders  In  a 
banking  corporation  are  self-executing,  and 
bencet  under  the  allegations  of  tbe  eom- 
platait,  the  dftfendant  Halley  was  absolutely 
liable  to  the  exteat  of  the  par  value  of  his 
sbares  of  stock  for  any  Indebtednera  Incur- 
red Iqr  ttie  banking  corporation,  and  as  It 
appears  frcan  the  complaint  that  the  plain- 
tiff bas  a  judgment  against  the  banking  as- 
sociation, and  that  the  aaid  association  is 
Insolvent;  and  has  no  assets  upon  whldi  an 
execution  can  be  levied;  that  the  judgment 
la  unpaid ;  and  that  Hall^  is  a  stockholder 
In  said  bank,  owning  20  shares  thereof  of 
the  psr  value  of  92,000— we  are  of  the  opin- 
Itm  that  the  complaint  does  state  facto  snffl- 
rlent  to  omstltnte  a  cause  of  aetlcm  as 
against  bim.  What  Halley*s  righto  may  be 
as  to  eontrlbutloa  from  the  other  atockhold- 
m  It  Is  not  now  necessary  to  decide,  as  that 
question  Is  not  before  us  on  this  appeal 

The  contention'  of  the  respondent  tbat  the 
artion  should  be  by  a  suit  in  equity.  In  which 
tbe  amount  of  Indebtedness  must  be  set 
forth,  and  the  names  and  amount  of  stocAc 
beld  by  tbe  respective  stockholders,  Is  not 
tenable,  as  no  provision  is  made  in  the  Code 
for  sDdi  an  actimi,  and  this  court '  cannot, 
without  trenching  upon  the  powers  of  the 
Legislature  require  the  Institution  of  auch 
an  action.  Undoubtedly,  It  would  be  com- 
petHit  for  tbe  lawmaking  power  to  prescribe 
a  method  of  procedure  by  which  an  Insolvent 
Btate  bank  could  he  placed  in  the  hands  of  a 
receivCT  with  authority  In  ^e  bank  exani- 
Iner  to  levy  the  requisite  assessmento  In  or- 
der to  pay  off  tbe  Indebtedness  of  the  bank- 
ing assodaticHi,  and  to  authorise  the  bank 
examiner  or  receiver  to  enforce  ttie  collection 
ot  taeb  assessmraito  by  a  suit  in  equity,  in 
which  the  right  of  creditors  and  stock  hold- 
ers might  be  carefully  guarded.  But  in  the 
absence  of  sntib  provlBlcms  this  court  cannot 
prescrOw  such  a  procedure  or  require  a  cred- 
itor at  a  banking  assoctotion  to  assume  the 
duty  of  settUng  up  tbe  affairs  of  such  In- 
aolTent  banking  association  by  a  bill  In  equi- 
ty in  order  to  adjust  the  righto  of  the  cred- 
itms  and  stodEbolders.  The  Gonstltution 


having  made  the  stocUiolder  ^»olutely  lia- 
ble to  the  extent  of  the  par  value  of  hla 
stock  for  any  indebtedness  of  the  associa- 
tion, he  may  be  required  to  pay  the  amount 
to  any  creditor  who  may  first  bring  an  ac- 
tion tar  the  same^  and  he  qnn  only  relieve 
himself  from  liability  when  he  has  satisfied 
a  creditor  or  creditors  of  the  bank  to  the  ex- 
tent of  the  par  value  of  his  stodc  There 
seems  to  be  a  ctmfllct  in  the  authorltleB  up- 
on this  question,  but  this  conflict  arises 
mainly  from  the  dissbnllarlly  In  tbe  statutes 
of  the  various  states  relating  to  the  liability 
of  stockholdov  In  a  banking  assodatltm. 
The  decisions  ftom  the  stoto  of  California 
referred  to  the  respondent  in  his  brief 
are  clearly  not  in  point  under  our  stotute, 
as  the  provisions  of  tbe  California  Code  in 
reference  to  liability  of  stockholders  are  ea- 
tirely  different  from  those  Imposed  by  our 
G(»>8tItutlon  and  the  law  of  this  state.  In 
view  of  this  conflict  In  the  authorities,  we 
are  of  the  inilnlon  that  this  court  cannot 
Impose  tqwn  a  credittn-  the  duty  suggested 
by  reepondenl^  and  the  condusdon  reached 
by  us  is  that  a  creditor  may  proceed  against 
one  or  more  of  the  stockholders  to  recover 
the  amount  of  his  Indebtedness  to  an  action 
at  law. 

The  contention  of  the  respondent  that  the 
plaintiff  should  have  broi^ht  ito  action  up- 
on Ite  original  cause  of  action,  and  not  upon 
the  Judgment,  is  also  untenable.  The  Judg- 
ment is  prima  facie  evidence,  at  least,  as 
against  a  stockholder  of  the  amount  due 
from  the  banking  association,  as  a  Judgmrat 
comes  clearly  within  the  terms  "contracts, 
debts,  and  engagemento"  of  such  association. 

Our  conclusion  is,  therefore,  tbat  the  cir- 
cuit court  erred  In  sustaining  the  defend- 
ant's demnrrer  to  the  plaintiff's  complaint, 
and  the  order  sustaining  the  same  Is  re- 
versed, and  the  circuit  court  Is  directed  to 
permit  the  defendanto  to  file  an  answer  up* 
on  such  terms  as  may  be  just 


QUALB  v.  HAZEL. 

(Supreme  Coart  of  South  Dakota.    July  6, 

1905.) 

1.  peincipal  and  agent  —  authobitt  of 
Agent— Admissibility  of  Evidence. 

Where  plaintiff,  in  an  action  for  commts- 
sioQ  for  the  sale  of  land  for  defendant,  alleged 
that  the  contract  sued  on  waa  made  with  de- 
fendant's agent,  whose  authority  to  contract 
with  phitotiff  defendant  denied,  the  contract 
between  defendant  and  his  agent,  which  de- 
fendant testified  was  the  only  contract  be  had 
made  regarding  the  sale  of  tbe  land,  was  admis- 
flible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40. 
Cent.  Dig.  Principal  and  Agent,       404,  405, 

2.  SAira— Vendob  and  Puechaseb  —  Option 

CONTBAOI^-COMMISSIONB  TO  ThIBD  PeBSON. 
By  an  option  contract  for  the  aale  of  land 
at  a  specified  snm,  providing  tbat  the  vendor 
should  pay  the  vendee  a  certain  amonnt  as  liq- 
□idated  damages  if  he  sbould  refuse  to  accept 
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the  prlc«  and  execute  a  deed  as  he  bad  therein 
contracted  to  do,  the  vendor  conferred  no  aa- 
thorit;  on  the  vendee  to  bind  the  vendor  to  pay 
any  commiaaion  to  a  third  person  on  account  of 
the  ule. 

5.  W1THKS8E8— Gbosb-Exahination. 

In  an  action  for  commission  for  a  sale  of 
land  under  a  contract  alleged  to  have  been 
made  with  defendant's  agent,  where  there  ,waB 
evidence  tending  to  show  that  a  contract  was 
entered  into  between  the  agent  and  defendant 
for  the  exchange  of  land  by  which  defendant 
agreed  to  pay  uie  agent  a  certain  commission, 
and  defendant  testified  that  he  had  settled  with 
the  agent  and  gave  him  a  note  for  the  amount 
before  he  bad  any  knowledge  that  plaintiff  waa 
in  any  manner  connected  with  the  transaction, 
plaintiff  could  not  on  cross-examination  require 
the  defendant  to  answer  as  to  whether  the  note 
had  been  paid. 
4.  AppiAir— InsTBDonon. 

Instructions  requested  are  proiwrly  refused 
when  not  based  on  evidence. 

6.  ConTRAor  of  AoEnr— Liabiutt  of  Peih- 

CXPAI.. 

A  principal  is  not  liable  on  a  contract  of 
his  agent,  executed  in  the  name  of  the  prindpal, 
where  the  agent  was  not  authorised  the  prin- 
cipal to  enter  into  the  contract. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  40^ 
Gent  Dig.  Principal  and  Agent.  M  574-S78.] 

6.  SAIO— BATinCATIOH. 

A  ratification  of  the  contract  of  an  agent 
by  a  principal  is  not  binding  on  the  principal 
where  it  is  not  made  with  a  full  knowledge  of 
all  the  facts  connected  with  the  transactirai. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Oant.  Dig.  Principal  and  Agent,  S8  627-630.] 

7.  Sakk— iRnRDonoR. 

In  an  action  against  a  principal  to  recover 
on  an  alleged  contract  made  with  his  agent, 
where  there  was  no  evidence  tending  to  prove 
that  the  all^^  agent  had  authority  to  enter  in- 
to the  contract,  it  was  proper  for  the  court  to 
assume  in  Its  <marge*that  the  agent  liad  no  au- 
thority to  bind  the  defendant 

[Ed.  Note. — For  cases  in  point,  Me  ToL  46, 
Cent  Dig.  Trial,  Si  482,  43S.T 

8.  SaUB— RATIFICATIon— QnWTION  FOB  JUBT. 

On  confiicting  evidence,  the  question  irtieth- 
er  a  principal  ratified  the  contract  of  his  agent 
Is  a  question  for  the  Jury. 

[Ed.  Note. — ^For  cases  In  pofait^ee  vol.  40, 
Omt  D^.  Fklndpal  and  Agent  i  7^1 

9.  ApPEAI.— VeBDICT— CONCLUSIVIHIBB. 

The  verdict  of  the  jury  on  confllctinff  evi- 
dence is  conclusive  on  app^L 

Appeal  from  Olrcnlt  Gonrt  Kingabnry 
County. 

Acdon  A.  N.  Quale  against  O.  H.  HaseL 
From  a  Judgment  in  fiiTor  ot  defendant, 
plalntlfl  appeals.  Afflnned. 

Christopberson  &  Medln,  tat  appelUmt  B. 
F.  Green,  for  respondent 

CORSON,  P.  j:  This  Is  an  action  by  the 
plaintifT  to  recover  from  the  defendant  the 
sum  of  $320,  alleged  to  be  due  him  as  com- 
mission upon  the  sale  of  a  half  section  of 
land  In  Kingsbury  County.  The  case  was 
tried  to  a  jury,  and,  the  verdict  and  judg- 
ment being  in  favor  of  the  defendant,  the 
plaintiff  has  appealed. 

It  is  alleged  by  the  plalntUf  In  bis  com- 
plaint that  on  the  29th  day  of  January,  1904, 
tbla  plaintiff  and  tlie  defendant  bj  and 


throngh  bis  duty  auHiorlaed  agent,  H.  V.  Fox- 
ton,  entered  Into  a  contract  by  tbe  terma  of 
wbicb  It  was  agreed  that  this  plalntlfl  abould 
loocure  a  purcbaser  for  the  half  aectlm  of 
land  at  the  agreed  price  of  $80  per  acre,  and 
that  In  oonalderatfon  such  serrlcea  by 
the  plaintiff,  the  said  defendant  promised  and 
agreed  to  pay  tiJm  tlie  sum  of  9S20.  Tbe 
Idalntlfl  further  alleges  that  he  found  a  pur- 
chaser ready,  "wllUng,  and  able  to  buy  the 
said  premises,  and  that  said  sale  was  com- 
pleted. He  further  allegea  that  said  contract 
and  asreement  entered  Into  by  and  between 
him  and  the  said  Foxton  was  entered  Into 
with  the  full  knowledge  and  consent  of  the 
defendant,  uid  that  tbe  said  defendant  ao- 
ttafwlaed  the  said  Foztim  to  make  said  ecu- 
tract  and  that  said  contract  had  bera  folly 
ratified  tor  the  said  defendant:  that  no  part 
of  the  said  sum  bad  been  paid;  and  demands 
judgmwt  for  the  said  amount  The  defend- 
ant In  his  answer  denies  each  and  ererj  al- 
legation cwtalned  In  the  first  paragraph  of 
the  complaint;  denies  tiiat  the  defendant 
ever,  either  directly  or  indireedy,  entered  in- 
to any  contract  whatever  with  Uie  i^lntiff 
regarding  the  sale  of  tbe  land  described  In 
the  complaint;  denies  that  he  ever,  directly 
or  indirectly,  ^reed  to  pay  the  plalntlfl  $320 
or  any  other  sum.  Tbe  defendant  adziflts 
that  the  land  described  In  the  complaint  was 
sold  on  or  about  the  1401  day  of  March,  1904^ 
but  dmles  that  the  consideration  was  $30 
per  acre,  and  alleges  that  the  conslderatloa 
fw  said  land  was  certain  real  and  personal 
property  situated  In  the  town  of  BeaTer 
Creek,  Minn.;  alleges  that  said  sale  was  ne- 
gotiated on  the  part  of  the  defendant  by  one 
H.  y.  Foxton,  and  that  said  Foxton  was  the 
only  agent  employed  or  recognized  by  said 
defendant  in  said  sale;  alleges  that  he  paid 
said  Foxton  In  full  for  services  In  negotiat- 
ing said  sale,  and  that  said  payment  was 
made  to  said  Foxton  before  the  defendant 
hau  any  knowledge  of  this  action,  and  be- 
fore any  demand  whatever  had  been  made 
upon  him  by  the  plaintiff;  denies  that  de- 
fendant has  or  ever  bad  any  knowledge  what- 
ever of  said  contract  alleged  to  have  been 
entered  Into;  denies  that  the  defendant  ever 
authorized  the  said  Foxton  to  enter  Into  such 
a  contract;  denies  that  said  Foxton  ever  had 
any  authority  from  the  defendant  to  enter 
Into  any  contract  whatever  that  would  be 
binding  upon  the  defendant  except  that  said 
land  would  be  conveyed  by  the  defendant  to 
a  person  named  by  said  Foxton  upon  pay- 
ment to  the  defendant  of  a  certain  agreed 
cash  consideration;  and  denies  that  said  al- 
leged contract  has  been  in  any  manner  rati- 
fied by  said  defendant  Defendant  then  pro- 
ceeds to  make  certain  allegations  whtcb  are 
not  material  to  tbe  controversy.  On  the  trial 
the  plalntlfl!  Introduced  no  evidence  proving 
or  tending  to  prove  that  Foxton  was  author- 
ized to  employ  the  plaintiff  as  agent  for  the 
defendant  to  sell  the  property,  but  did  Intro- 
duce some  evidence  tending  to  prore  that  the 
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defendant,  after  the  alleged  sal^  ratified  the 
alleged  agreement  between  Foxton  and  the 
plalntur  in  regard  to  certain  oommlsBlons 
that  would  be  paid  to  the  plaintiff  In  case  of 
the  sale  of  the  aald  property.  The  alleged 
ratification,  however,  was  denied  by  the  de- 
fendant, and  Foxton  in  his  evidence  denied 
that  th^  was  ever  any  agreement  between 
blm  and  the  plaintiff,  either  as  agent  of  the 
deftedant  or  otherwisei  to  pay  the  plaintiff 
any  commission.  On -the  trial  the  defend- 
ant, in  support  of  his  contention  that  Foxton 
was  not  aathoilzed  by  him  to  contract  tor 
tbe  payment  of  any  commission  to  the  plain- 
tiff, offered  in  evidence  the  contract  entered 
Into  on  the  9th  day  of  January,  1904,  be- 
tween him  and  the  said  Foxton,  called  an 
"option  contract,"  and  in  which  the  said  de- 
fendant gave  to  said  Foxton  an  option  to  pur- 
rhase  the  half  secrtion  of  land  In  controversy 
Dpon  the  payment  by  said  Foxton  within  30 
dayB  of  the  sum  of  $7,040,  which  was  to  be 
accepted  by  the  said  defendant  in  fnll  pay- 
ment and  satisfaction  of  the  said  land,  and 
that  upon  the  payment  of  said  snm  within 
30  days  he  would  execute  and  deliver  to  said 
Foxton,  or  to  any  person  he  mlgbt  designate, 
a  warranty  deed  of  the  said  premises;  and 
In  the  said  contract  It  was  further  agreed 
tliat,  should  the  defendant  neglect  or  refuse 
to  dose  said  option  contract  within  said  30 
days,  he  should  pay  said  Foxton  as  liqui- 
dated damages  the  sum  of  $320.  Tbe  de- 
fendant had  previously  testified  that  he  had 
no  other  contract  wiUi  Mr.  Foxton  regard- 
ing tbe  sale  of  the  said  land  except  that  con- 
tained in  tbe  contract.  The  admission  of 
this  contract  in  evidence  was  objected  to  by 
tlie  plaintiff  as  incompetmt.  Irrelevant,  and 
immaterial  under  tbe  Issues  of  this  case. 
This  objection  was  overruled,  and  the  plain- 
tiff excepted,  and  now  assigns  the  ruling  of 
tbe  court  In  admitting  the  contract  as  error. 

We  are  of  the  opinion  that  the  contract 
was  properly  admitted.  As  we  have  seen, 
it  was  alleged  that  Foxton  was  the  agent  of 
tbe  defendant,  and,  as  such  agent,  was  au- 
thorized to  enter  into  tbe  contract  alleged  to 
have  been  made  with  the  plaintiff.  It  was 
eompetent,  therefore,  for  the  defendant  to 
show  the  precise  nature  of  tbe  transaction 
between  himself  and  Foxton  In  order  to  en- 
able the  court  and  Jury  to  determine  whether 
or  not  Foxton  had  any  authority  to  act  as 
the  agent  of  the  defendant  In  making  the  al- 
leged contract  with  the  plaintiff.  The  writ- 
ten contract  was  tbe  best  evidence  as  to 
whether  or  not  any  authority  had  been  con- 
fwred  upon  Foxton  to  enter  into  the  alleged 
contract  claimed  to  have  been  made  by  him 
with  the  plaintiff.  Under  the  contract  as  en- 
tered Into  It  will  be  observed  that  the  de- 
fendant bad  not  employed  the  said  Foxton 
as  agent,  but  had  simply  given  tilm  an  op- 
tional contract  for  the  sale  to  him  of  prop- 
erty upon  the  payment  of  the  specified  sum, 
and  that  the  only  contingency  upon  which 
be  wag  to  pay  Foxton  any  amount  was  In 


case  that  Foxton  should  tender  the  amount 
mentioned  in  the  contnct,  and  he,  the  de- 
fendant, should  refuse  to  accept  the  same 
and  execute  a  deed  as  he  had  therein  con- 
tracted to  do,  he  would  pay  Foxtim  as  liqui- 
dated damages  the  sum  of  $320.  This  con- 
tract, it  would  seem  from  the  evidence,  was 
In  force  at  the  time  of  the  alleged  contract 
between  the  plaintiff  and  Foxton  on  the  28Ui 
day  of  Janoaiy,  1904.  It  Is  dear  that  under 
this  contract  Foxton  had  no  authority  to 
hind  the  defendant  by  any  agreement  for  the 
paymmt  of  any  commission  to  the  plaintiff. 
There  was  evidence  also,  tending  to  show 
that  subsequently  to  the  exphratlon  of  tills 
option  contract  a  further  agreement  was  en- 
tered into  between  the  defendant  and  said 
Foxton  by  which,  in  Hen  of  the  acceptance 
of  money,  an  exchange  of  property  was  had 
between  tbe  defendant  and  one  Ferguson, 
who  owned  a  hotel  at  Beaver  Greek.  Minn., 
and  In  making  such  exchange  of  tbe  property 
the  defendant  entered  Into  a  new  contract 
with  the  said  Foxton  to  pay  him  $540  com- 
mission; and  the  defendant  stated  while  upon 
the  stand  that  he  settled  with  Foxton  and 
gave  him  a  note  for  the  amount  before  he 
had  any  knowledge  tbat  tbe  plaintiff  was  In 
any  manner  connected  with  the  transaction. 
On  cross-examination  the  defendant  was  ask- 
ed whether  or  not  he  had  paid  the  note.  Tbe 
question  was  objected  to,  and  the  objection 
sustained,  to  which  ruling  -of  the  court  the 
plaintiff  excepted  and  now  assigns  this  rul- 
ing as  error. 

It  Is  contended  by  the  respondent  that  the 
question  as  to  whether  or  not  the  note  had 
been  imid  was  Immaterial,  and  was  not  prop- 
er cross-examination.  We  are  Inclined  to 
agree  with  tbe  respondent  In  this  contention. 
The  fact  that  he  had  settled  with  Foxton 
prior  to  having  any  knowledge  of  tbe  plain- 
tiff's claim  was  the  only  matter  of  impor- 
tance, and  whether  or  not  the  note  given  in 
settlement  bad  been  paid  was  clearly  Imma- 
terial, and  not  proper  cross-examination.  As 
to  whether  or  not  any  employment  of  the 
plaintiff  by  Foxton.  if  there  was  In  fact  any- 
such  employment,  as  the  agent  of  tbe  de- 
fendant, was  ratified  by  tbe  defendant,  the 
evidence  was  conflicting. 

The  principal  question,  therefore,  presented 
by  the  appellant  relates  to  the  Instructions 
requested  by  tbe  plaintiff  and  refused  by 
the  court,  and  the  instructions  given  by  the 
court  on  its  own  motion.  The  instructions 
requested  are  In  substance  as  follows:  "Tou 
are  Instructed  that  whenever  a  person  has 
held  out  another  as  bis  agent  authorized  to 
act  for  him  In  a  given  capacity,  or  when 
bis  habits  or  course  of  daily  dealing  have 
been  such  as  to  reasonably  warrant  tbe  pre- 
sumption that  such  other  was  his  agent  au- 
thorized to  act  In  that  capacity,  his  authority 
to  such  other  to  act  for  him  In  that  capacity 
will  be  conclusively  presumed,  so  far  as  It 
might  he  necessary  to  protect  the  rights  of 
third  persons  who  have  relied  thereon  in  good 
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famh**  Thli  Ina traction  was  refused  by  the 
court,  and,  we  tblnk,  correctly,  for  the  rea- 
son ^at  there  waa  no  evidence  In  the  case 
proTlng  or  tending  to  prove  that  the  de- 
fendant had  held  out  Foxton  as  his  agent 
or  as  authorized  by  blm  to  enter  Into  any 
contract  on  his  behalf.  While  the  statement 
of  the  law  as  contained  In  this  Instruction 
may  be  correct.  In  the  absence  of  evidence 
making  It  applicable  to  the  case  before  the 
court,  it  would  have  been  Improper  for  the 
court  to  have  given  the  instruction,  as  it 
might  have  tended  to  mislead  the  jury.  The 
court  was  also  requested  to  instruct  the  Jury 
as  follows:  "Ton  are  further  instructed  that 
if  you  And  from  the  evidence  that  the  de- 
fendant, O.  H.  Hazel,  agreed  to  pay  this 
plalntlft  the  sum  of  f320,  or  $1  per  acre,  to 
procure  for  blm  a  buyer  for  his  premises, 
whether  this  agreement  was  made  by  Mr. 
Hazel,  or  by  Mr.  Foxton  as  his  agent,  your 
verdict  should  be  for  the  plaintiff  for  the 
full  amount  which  he  seeks  to  recover,  or 
$320."  This  was  clearly  erroneous,  for  the 
reason  tliat  It  omitted  an  important  qnallfl- 
catloD,  namely,  that  Foxton  was  authorized 
by  Mr.  Hazel  to  enter  into  the  contract.  It 
will  be  noticed  that  the  language  is,  "that  If 
you  find  from  the  evidence,  •  •  ♦  wheth- 
er this  agreement  waa  made  by  Mr.  Hazel, 
or  by  Mr.  Foxton  as  his  agent,"  and  that  the 
omission  of  the  above  qualification  rendered 
the  Instructions  clearly  erroneous.  Several 
other  Instructions  upon  this  subject  were  re- 
quested and  refused,  but  as  they  all  related 
to  the  question  of  ratification,  and  were  fully 
covered  by  the  court's  Instructions,  we  omit 
them,  with  the  statement  that  the  Instruc- 
tlODB  fail  to  state  a  very  Important  qualifica- 
tion as  to  ratification  of  an  agency  by  a  prin- 
cipal, namely,  that  his  ratification  was  made 
with  the  full  knowledge  of  all  the  facts  con- 
nected with  the  transaction,  as  stated  by 
this  court  In  ShuU  v.  New  BIrdsall  Co.,  15 
a  D.  8,  86  N.  W.  654. 

Plaintiff's  sixth,  seventh,  and  eighth  re- 
quested Instructions  were  evidently  Intended 
to  cover  the  theory  of  the  plaintiff  of  an  un- 
disclosed principal.  There  being  no  evi- 
dence In  the  case  upon  which  such  Instnic- 
tlons  could  be  based,  tbey  were  properly  r»- 
fused  by  the  court 

It  is  further  contended  by  the  appellant 
that  the  court  erred  in  its  charge  to  the  Jury 
In  several  particulars,  one  of  which  was  in 
reference  to  the  authority  of  Foxton  to  bind 
the  defendant  The  court  charged  the  Jury 
tiiat  as  a  question  of  law  Mr.  Foxton  had  no 
such  authority.  We  are  unable  to  discover, 
after  a  careful  examination  of  the  evidence, 
that  there  was  any  evidence  proving  or  tend- 
ing to  prove  that  Foxton  was  authorized  by 
the  defendant  to  enter  Into  any  contract  with 
another  agent  and,  no  such  authority  being 
shown  by  any  evidence  tending  to  prove 
such  authority,  it  was  proper  for  the  court 
to  declare  to  the  Jury  the  law  applicable  to 
such  a  case,  namely,  that  the  assumed  agent 


had  no  such  authority  to  bind  the  defendant 
It  is  contended  by  the  appellant  that  this 
Instruction  took  from  the  Jury  the  question 
of  ratification,  but  It  will  be  noticed  this  in- 
struction had  no  reference  to  the  subject  of 
ratification,  but  only  as  to  the  actual  au- 
thority of  the  agent  to  bind  the  principal. 
But  as  before  stated,  there  was  no  evidence 
from  which  a  Jury  would  be  authorized  to 
draw  the  conclusion  that  Foxton  either  had 
actual  authority  to  bind  the  defendant  or 
was  held  out  by  the  defendant  as  having  any 
ostensible  authority  to  bind  him.  Hence, 
upon  the  question  of  actual  and  ostensible 
authority  to  bind  the  principal,  the  Instme- 
tlon  of  the  court  was  clearly  correct  Numer- 
ous exceptions  were  taken  to  the  charge,  but 
without  discussing  them  in  detail,  it  most 
suflJce  to  say  the  charge  of  the  court  waa 
eminently  fair,  and  stated  the  rules  of  law 
correctly  applicable  to  this  case,  and  that 
upon  the  subject  of  ratification  they  were 
very  fully  instructed  by  the  court  and  In 
such  a  manner  as  to  leave  to  the  Jnry  en- 
tirely the  question  of  whether  or  not  the  de- 
fendant had  ever  ratified  the  alleged  agree- 
ment between  Foxton  and  the  plaintiff  in 
regard  to  the  payment  of  a  commission  upon 
the  sale  of  the  property.  Tbe  verdict  of  the 
Jury,  therefore,  upon  this  controverted  qnee- 
tion  in  favor  of  the  defendant  U  condiulTe 
upon  this  court 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  Is  affirmed. 


McLBNNON  v.  FBNNBB  et  aL 

(Snprema  Oonit  of  Sooth  Dakota.   July  6; 

190S.) 

1.  iRJUKCnON  —  Ihpbovidiiit  IsauARoi 

DAHA.OES— PbOOBDUSE. 

Under  Code  Civ.  Proc.  S  200,  providing 
tiiat  damages  occasioned  by  an  improndent  In- 
JoDction  may  be  ascertained  by  reference  or 
otherwise,  as  the  court  shall  diioct  the  assess- 
ment of  damages  In  the  action  in  which  the  in- 
junction is  issued  is  diacretionary  with  the  trial 
court  and  is  a  remedy  for  the  benefit  of  the  de- 
fendant in  that  action,  which  he  may  waive,  and 
sue  on  the  Injunction  bond. 

2.  SAin— Surr  on  Bono— Bbtoppkl. 

Failure  of  defendant  in  injunction  to  plead 
and  offer  evidence  of  the  damages  occasioned  by 
tbe  improvident  Issuance  of  the  injunction,  does 
not  estop  him  from  maintaining  a  salt  for  dam- 
ages on  the  injunction  bond. 

8.  Saicb— Bb8  Judicau. 

.  A  decree  dlBsolviog  a  temporary  Injunc- 
tion Is  not  res  Judicata  in  a  subsequent  action 
acaittst  tbe  surety  on  the  Injunction  bond  for 
the  damaiea  occasioned  by  the  improvident  Is- 
suance of  the  injunction,  neither  partlea  nor 
suhject-matter  being  identical. 

4.  Sake— EuniENTS  of  Dakaqi. 

Where  an  injunction  restrained  the  owner 
of  premises  from  leasing  or  transferring  tiion 
or  bringing  an  action  to  recover  posBeasion,  the 
money  which  the  owner  was  required  to  expend 
In  repairing  waste  done  or  permitted  during 
the  pendency  of  the  injunction,  the  rental  value 
of  the  property  for  that  time,  and  reasonable 
attorney's  fees  were  pn^r  elements  M  damstges 
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In  aa  action  on  the  bond  for  linpTOTident  Ihri* 
a&oe  of  Uie  Injanction. 
6.  APraAi^BxOEPTiORB. 

A  cotifleate  of  the  trial  jadge  that  an  ex- 
ception ii  deemed  to  be  taken  to  each  of  bis 
nuings  wlthODt  the  formality  of  an  exception 
b  fnsufltdMit  to  present  aoch  mlings  for  review, 
unleH  th«  enepuoiiB  an  incorporated  In  the 
bill  of  exceptions. 

i^peal  from  Oircait  Ooiirt;  -Fall  River 
Oonnty. 

ActioQ  by  Am  OB  N.  McLennon  against 
William  A.  Fenoer  and  another.  From  a 
Jadgmmt  for  plaintiff,  the  American  Bond- 
ing ft  Tmat  Oompany,  defendant,  appeals. 
Affirmed. 

Fred  H.  Whitfield,  for  appellant  8.  B. 
mison  and  D.  F.  Galfee,  for  respondent 

FULLER,  J.  In  an  action  by  the  defend- 
ant Frantt  to  perpetually  restrain  plaintiff 
from  leasing,  transferring,  or  bringing  an  ae> 
tlon  to  recorer  possession  of  the  Palace  Ho- 
tel and  flxtores,  -which  the  latter  owned  In 
the  dt;  of  Hot  Springs,  a  temporary  injnnc- 
tioD  was  granted,  and  afterward  dissolved 
at  the  trial,  where  all  the  issues  were  deter- 
mined In  favw  of  the  defendant  UcLmnon, 
who  thereupon  Instltated  this  action  on  the 
bond  to  recover  damages  sustained  by  the 
Improvident  InJunctloD;  but  Fenner,  who 
vas  not  served  with  process,  made  no  ap- 
pearance, and  this  appeal  la  by  the  American 
Bonding  &  Trust  Oompany  from  a  Judgment 
fixing  its  liability  as  surety  at  f82S,  and  from 
an  order  overruling  a  motion  for  a  new  trial. 

For  a  reversal  of  the  judgment  and  order 
thus  presented  It  Is  urged  that  the  damages 
saatained  by  reason  of  the  Injunction  must 
be  assessed  before  an  action  on  the  bond  is 
maintainable,  and  that  the  judgment  In  the 
former  case  of  Fenner  v.  McLennon  Is  res 
Judicata.  Apparently  mindful  of  the  fact 
that  tlie  principal  may  or  may  not  be  finan- 
cially able  to  promptly  respond  In  damages, 
and  that  his  sureties  on  the  bond  must  have 
their  day  in  court,  a  considerate  Legislature 
has  left  much  to  judicial  discretion  with  ref- 
erence to  such  contingencies  by  the  enact- 
ment of  section  200  of  the  Code  of  Civil  Pro- 
cedure, which  relates  to  the  point  in  view, 
aod  provides  that  "the  damages  may  be  as- 
certained by  a  reference;  or  otherwise,  as  the 
court  shall  direct"  An  examination  of  all 
accessible  statutes,  upon  which  many  of  the 
dedalons  relied  upon  by  counsel  for  appel- 
lant are  prMlcated,  discloses  the  Imperative 
requirement  tliat  the  damages  shall  or  must 
be  assessed  npon  the  dissolution  of  the  in- 
janction in  the  action  Instituted  for  its  pro- 
cnrement  ^d  we  find  no  cases  holding  that 
snch  an  action  on  the  bond  Is  not  maintain- 
able under  a  statute  similar  to  the  provision 
above  quoted.  Manifestly,  the  right  to  have 
the  damages  sustained  by  tbe  improvident 
Issuance  of  an  Injunction  assessed  In  the  ac- 
tion brought  to  procure  the  same  Is  discre- 
tionary with  the  trial  court,  and  a  remedy 
wblcb  may  be  waived  without  prejudice  to 


an  action  upon  the  bond  by  the  party  en- 
Joined  and  for  whose  benefit  tbe  statute  was 
apparently  Intended.  In  construing  an  Identi- 
cal provision  in  Hayden  v.  Keith,  32  Minn. 
277,  20  N.  W.  196,  It  is  held  that  such  dam- 
ages may  be  assessed  In  the  same  action  or 
by  suit  upon  the  bond,  and  the  court  say: 
*^he  parties  signing  the  bond  contract  with 
reference  to  the  statute,  which  provides  the 
manner  In  which  the  damages  may  be  ascer- 
tained. They  are  therefore  bound  by  It  as 
a  part  of  the  contract  But  we  do  not  think 
that  this  remedy  ought  to  be  held  exclusive, 
and,  whatever  may  have  been  the  chancery 
rule,  we  see  no  good  reason  wby  the  parties 
may  not  waive  this  method  of  assessing  the 
damages,  and  have  tbe  same  ascertained  di- 
rectly In  the  suit  upon  the  bond."  Nqf  la 
there  any  merit  In  tbe  contention  that  re- 
spondent Is  limited  by  the  recovery  of  costs 
in  the  former  action  by  reason  of  the  fact 
that  the  damages  herein  recovered  were  al- 
lied in  his  former  answw  by  wsy  of  coun- 
terclaim, hut  no  evidence  thereunder  was  In- 
troduced, and  which,  according  to  the  stipu- 
lation of  the  parties,  was  eliminated  there-  , 
from,  as  follows;  "  "The  defendant  now  dis- 
misses the  cause  of  action  alleged  In  the 
counterclaim  In  the  eighth  paragraph  of  the  ■ 
answer  with  reference  to  any  damages.* 
Which  withdrawal  was  allowed  by  the  court 
the  same  being  the  damages  and  the  whole 
thereof  claimed  by  the  defendant  In  said 
former  suit  (McLennon  plaintiff  In  this  suit) 
on  account  of  Fenner's  wrongful  withhold- 
ing said  property  as  set  out  in  the  eighth 
paragraph  of  said  answer,  being  the  dam- 
ages covered  by  the  bond  in  this  action." 
Assuming,  as  a  general  proposition  of  law, 
that  such  damages  existed,  and  are  avail- 
able as  a  counterclaim  to  Fenner's  alleged 
cause  of  action,  the  failure  to  plead  and 
offer  proof  thereof  would  not  estop  respond- 
ent from  maintaining  this  suit  on  the  bond 
for  damages  sustained  by  reason  of  the  In- 
junction. Shankle  v.  Whitley,  131  N.  C.  168, 
42  S.  B.  {S74.  As  appellant  was  not  a  party 
to  the  action  la  equity  for  an  injunction.  In- 
stituted by  Fenner,  who  has  not  been  called 
upon  to  answM*  respondent's  complaint  in 
this  action  at  law  for  damages,  there  is 
neither  Identity  of  persons  nor  subject-mat- 
ter, and  the  decree  dissolving  the  tem[>orary 
Injunction  by  which  respondent  herein  was 
restrained  from  occupying  his  own  premises 
Is  not  res  Judicata.  This  conclusion  Is  Justi- 
fied by  the  following  authorities:  Turner  v. 
Williams  (S.  D.)  87  N.  W.  842;  Selble  v.  Gra- 
ham (a  D.)  100  N.  W.  755;  Cromwell  v. 
County,  94  U.  S.  351,  24  L.  Eld.  105.  It  Is 
said  In  Bouvler's  Law  Dictionary  that:  "In 
order  to  make  a  matter  res  judicata,  there 
must  be  the  concurrence  of  ihe  four  condi- 
tions following:  (1)  Identity  In  the  thing 
sued  for:  (2)  Identity  of  the  cause  of  action; 
(3)  Identity  of  the  persons  and  partiea  to  the 
action;  (4)  Identity  of  the  quality  In  the  per- 
son for  or  against  whom  tbe  claim  is  made." 
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l!b9  money  whiCli  reqwDdent  was  required 
to  expend  In  r^talrlng  waste  done  or  per- 
mitted b7  Fenner  dnrlng  lila  onwaEranted  oc- 
cnpancy  of  the  premlBes,  and  tbe  rental  Taloe 
of  ancb  prc^ierty,  tosetber  with  TMsonable 
attomey'B  fees,  being  idearly  wltbln  tbe 
proximate  consequences  of  the  Injunction, 
tbere  is  no  merit  In  tbe  contention  tbat  tbe 
true  measore  of  damages  was  not  employed, 
and  tbe  verdict  for  bat  UtUe  more  than  one- 
half  the  amount  named  In  tbe  bond  la  amply 
sustained  by  competent  evidence.  In  Nlel- 
Bon  T.  City  of  Albert  Lea,  67  Minn.  289.  91 
N.  W.  1113,  the  comrt  mj:  "In  a  suit  upon 
a  statutory  Injunction  bond,  where  the  bond 
Is  predicated  iu>on  a  preliminary  Injunction 
Issued  In  a  cause  the  purpose  of  which  was 
to  en^i^  defendants  from  prosecuting  cer- 
tain acthnui,  counsel  tees  and  tbe  necessary 
expenses  Incurred  In  an  nnsnccerafnl  effort 
to  dissolve  tb»  Injunction  and  In  conducting 
the  main  action  may  be  recovered  npon  final 
dissolution  of  tbe  mjnnctlon.*'  As  the  cer- 
tlflcata  of.  the  trial  judge  to  the  effect  that 
an  exertion  Is  deemed  to  be  taken  to  eacb 
of  bis  rulings  without  tbe  formality  of  an 
exception  ts  insufficient  unless  such  excep- 
ticms  are  Incorporated  Into  the  bill  of  ex- 
ceptlona,  appellant,  as  a  matter  of  legal  i^t, 
was  not  entitled  to  a  consideration  of  tbe 
foregoing  questions,  but,  under  tbe  view  tak- 
en of  tbe  case,  revondent  is  not  prejudiced 
by  their  determination. 

From  a  careful  study  of  tiie  mtlre  record, 
we  are  satiafled  ttiat  no  error  occurred  at  the 
trial,  and  tbe  Judgment  appealed  from  is  af- 
firmed 


OARDINBB  V.  BOSS  at  aL 
SAMB  V.  ROBS. 
(Soprane  Court  td  South  Dakota.   Jnly  6, 

190(U 

1.  CORTEUFT— FAILUBX  TO  GOHFLT  WITH  OB- 

DEB— DEFXIT8E8. 

Where  a  motioD  for  an  order  adjndging  de- 
fendant ffuilty  of  contempt  for  fallare  to  com- 
ply with  an  order  previously  made  In  Bopple- 
mental  proceedings,  requiring  him  to  pay  cer- 
tain money  to  plalntiflr'a  attorney,  was  denied 
without  prejudice,  defendant  was  entitled,  on  a 
subsequent  motion  for  an  order  to  show  cause, 
why  be  shoald  not  be  punished  for  contempt  for 
the  same  reason  to  present  a  defense  arising 
after  the  making  of  the  order  in  the  supplemen- 
tal proceedings. 

2.  BANKBITFTOT  —  ElTECT  OF  DlSOHUQS  — 
SUPPLBJCINTABT  PBOCEEDINO  —  RlS  JUDI- 
CATA. 

Where,  after  the  making  of  an  order  In 
supplemental  proceedings,  requiring  the  pay- 
ment of  a  judgment,  it  was  rendered  void  by  a 
discharge  of  the  judgment  debtor  in  bankruptcy, 
he  was  entitled  to  move  to  set  aside  tbe  order, 
and  his  liability  was  not  res  Judicata  by  reason 
of  tbe  fact  that  the  order  In  the  supplemental 
proceedings  was  not  appealed  from, 
a.  Save  —  Obdeb  BBqniBiNa  Pathxnt  or 
JuDOUEirr. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
67f,  30  Stat.  565  [U.  S.  Comp.  St  1901,  p. 
34501,  providing  that  ell  levies,  jnd^ents.  at- 
tachments, and  other  liens  obtained  within  four 


months  prior  to  the  filhig  of  a  petition  In  bank- 
ruptcT  shall  be  deemed  void,  etc.,  an  order  is- 
sued In  sQpplemental  proceedings  less  than  four 
months  before  the  filing  of  tbe  petition,  and  re- 

S airing  the  bankrupt  to  pay  a  certain  judgment, 
(  rendered  void  by  tbe  discharge. 
4.  Saick— Scope  or  Act— Vox.unTABT  Baite- 

BUPTCT. 

Bankr.  Act  Jnly  1,  1898.  c  641,  I  67f,  80 
Stat.  665  [tr.  8.  Comp.  St.  1901,  p.  8U0],  pro- 
Tiding  that  all  levies,  judgments,  attainments, 
or  other  liens  obtained  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy 
shall  be  void  in  ease  th«  party  is  adjudged  a 
bankruptcy,  applies  to  v^nnta^  as  wdl  as  bi- 
volontary  bankmptcy. 

Appeal    tnm   Glrcutt   Oonrt,  Roberta 

County. 

Action  by  Edward  Gardiner  against  James 
Rosa  and  another,  and  by  the  same  plalntlEf 
against  James  Ross.  Plaintiff  recovered 
judgment  In  both  cases,  and  in  supplemen- 
tary proceedings  an  ord^  was  made  requir- 
ing defendant  to  pay  the  judgments,  and  later 
defendant  waa  adjudged  guilty  of  contempt 
In  falling  to  comply  with  this  order.  From 
an  order  denying  a  motion  to  vacate  tbe  or- 
der made  In  tbe  supplementery  proceedings, 
and  from  tbe  order  adjudging  him  guilty  of 
contempt,  d^endant  appeala.  Reversed. 

Howard  Babco^  and  Tbomaa  L.  Boodir 
for  appellant  J,  J.  Battepton  and  A.  7.  Kin- 
ney, for  respondent 

COBSON,  P.  J.  Tills  Is  an  appeal  by  tbe 
defendant  from  two  orders  made  by  tbe  cir- 
cuit court  of  Roberto  county  bearing  date  of 
September  S  and  October  27.  1903,  in  two 
cases  which  by  stipulation  are  to  be  heard  to- 
gether upoa  abstract  and  brief  in  one  case. 
As  the  proceedings  were  practically  IdenUcal 
to  the  two  cases,  it  wUl  only  be  necessary  to 
consider  the  proceedings  and  orders  In  one 
case.  In  February,  1900,  the  plaintiff  recov- 
ered a  judgment  against  the  defendant 
James  Ross  and  Alexanda  Ross  for  the  som 
of  (514.11,  and  about  the  same  time  a  judg- 
ment against  James  Ross  Individually  for  the 
sum  of  (812.45.  Subsequently,  on  April  30, 
1900,  an  order  to  show  cause  was  issued 
against  said  James  Ross  requiring  him  to  be 
examined  on  supplementary  proceedings,  and 
on  May  lOtb  tbe  order  was  granted  with  the 
usual  restralntog  dause,  and  upon  the  re- 
port of  the  referee  on  May  19. 1900,  tbe  court 
made  tbe  following  order:  '*Ordered,  tbat 
tbe  defendant  James  Ross  forthwith  deliver 
and  pay  to  J.  J.  Batterton,  tbe  plalntUTs  at- 
torney, a  sufficient  amount  out  of  tbe  sum  of 
sixteen  hundred  doUara,  In  mon^,  disclosed 
by  said  defendant,  and  now  to  bis  bands  and 
under  bis  control,  and  one  share  of  one  hun- 
dred dollars  of  tbe  capital  etodi  of  the  Blase-' 
ton  State  Bank,  dtoclosed  by  said  defendant, 
and  now  in  his  bands  or  under  his  control, 
or  snffldrait  thweof  to  satisfy  platotlfTa  Judg- 
ment herein  and  platotlff*s  coste  and  dls- 
bursemente  of  this  proceeding.  •  •  • 
Dated  at  the  city  of  MUbank,  Soutb  Dakota. 
May  19,  1000.**   Said  order  was  duly  awved 
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opoD  the  appellant  Boss  od  ttae  same  day, 
and  duly  filed  In  tlie  office  of  the  clerk  of  said 
court.   Thereafter,  on  June  15th,  the  appel- 
lant, la  answer  to  an  order  to  show  cause 
■why  he  should  not  be  punished  for  contempt 
for  nol  paying  over  the  money  as  directed  In 
the  order  made  on  May  19,  1000,  showed  by 
affldarlt  that  on  the  26th  day  of  May,  1900,  a 
proceeding  in  banfcmptcy  was  pending  In  the 
United  States  Court  for  the  District  of  South 
Dakota  against  the  defendant,  and  that  upon 
the  proceedings  tho^on  he  was  adjudged  a 
bankrupt,  wherefore  the  appellant  requested 
that  all  proceedings  In  the  above-entitled  ac- 
tion be  stayed  for  a  period  of  12  months,  and 
until  the  question  of  such  discharge  should 
he  determined  by  the  said  bankruptcy  court; 
and  upon  such  hearing  the  circuit  court  made 
the  following  order;   "Ordered,  that  the  said 
defendant's  motion  to  vacate  said  orders  dat- 
ed May  10th  and  May  19th,  be,  and  the  same 
ts  hereby,  denied,  and  the  said  orders  are 
hereby  continued  In  full  force  and  eflfect.  and 
the  plalntifTs  motion  to  punish  said  defend- 
ant for  contempt  of  court  Is  hereby  denied, 
without  prejudice.    Dated  June  15,  1900." 
No  further  proceedings  were  had  In  the  case 
until  July  10,  1903,  when,  upon  affidavits  pre- 
sented by  the  respondent,  the  court  made  an 
order  to  show  cause  why  the  appellant 
should  not  be  punished  for  contempt  for  fall- 
ore  to  pay  over  the  money  as  directed  by  the 
order  of  May,  1900,  and  upon  September  S, 
19<e,  the  court  made  the  following  recital 
and  order:    "And  it  appearing  to  the  satis- 
faction of  the  court  that  none  of  the  pro- 
TisIODB  of  said  order  dated  May  19, 1900,  have 
ever  been  complied  with  by  said  defendant, 
and  that  he  is  able  to  so  do,  and  that  his  fail- 
ure and  neglect  to  comply  with  the  condi- 
tions thereof  is  a  contempt  of  court,  and  that 
this  is  a  proper  case  for  the  making  of  this 
order:   Now,  therefore,  it  Is  ordered,  and  the 
jndgment  of  this  coort  Is,  that  said  defend- 
ant James  Boss  be,  and  he  hereby  Is,  ad- 
jndged  guilty  of  a  contempt  of  this  court  for 
bis  failure  and  refusal  to  comply  with  the 
proTlBlons  of  said  order  dated  May  19,  1000; 
and  It  Is  farther  ordered  that  said  defendant 
James  Ross  pay  to  plaintiff's  attorneys  with- 
in thirty  days  from  the  date  hereof  the  sum 
of  $734.13,  being  the  amount  of  the  principal 
SDd  interest  now  due  on  said  Judgment  and 
the  costs  on  said  proceeding  supplementary 
to  execution,  and  all  of  which  was  ordered 
to  be  paid  by  said  order  dated  May  19,  1900; 
and  it  is  further  ordered  that  in  case  of  said 
defendant's  failure  or  neglect  to  do  or  per- 
form any  of  said  acts  vrlthin  the  time  afore- 
said tnat  then  the  sheriff  of  Boberts  county. 
South  Dakota,  shall  forthwith  arrest  the  said 
defoidant  James  Boss,  and  confine  him  In 
toe  common  Jail  of  said  county  until  such 
tUae  as  the  provisions  of  said  order  of  May 
19, 1900,  and  the  provisions  of  this  order  shall 
be  folly  complied  with,  and  the  clerk  of  this 
coort  shall  issue  his  warrant  of  commitment 
to  the  iherlfl  of  said  county  in  accordance 


with  UilB  arder,  and  the  said  nheritt  shall 
thereupon  execute  the  same.  Dated  Septem- 
ber 6,  1903."  A  similar  order  was  made  in 
the  second  case.  On  October  1, 1903,  the  de- 
fendant moved  the  court  to  vacate  and  set 
aside  the  Judgment  in  favor  of  the  plaintifl 
and  against  the  defendants  in  the  above-en- 
titled action  rendered  on  February  2,  1900, 
and  for  an  order  vacating  and  setting  aside 
the  order  of  said  court  made  on  May  10, 
1900,  and  for  an  order  vacating  and  setting 
aside  the  order  of  said  court  made  on  May 
19,  1900,  and  for  an  order  vacating  and  set- 
ting aside  the  order  of  the  said  court  made 
on  the  5th  day  of  September,  1908,  adjudging 
the  defendant  guilty  of  contempt  of  court 
for  his  failure  and  refusal  to  comply  with 
the  provisions  of  said  order  dated  May  19, 
1900,  ordering  the  defendant  to  pay  to  plain- 
tiffs attorneys  the  sum  therein  specified,  and 
for  an  order  vacating  and  setting  aside  and 
annulling  all  proceedings  snpplementary  to 
the  execution  and  enforcement  of  the  Judg- 
ment in  the  above-entitled  action  upon  the- 
ground,  among  others,  that  the  Judgment  In 
the  above-entitled  action  has  been  and  Is 
barred  by  the  proceedings  In  bankruptcy  In 
which  he  has  been  discharged  as  such  bank- 
rupt. This  motion  was  denied  upon  a  hear- 
ing on  the  22d  day  of  October,  1903.  On 
October  27,  1903,  the  appellant  perfected  his 
appeal  from  the  order  dated  September  5, 
1908,  and  also  an  appeal  from  the  order  of 
October  22,  1908. 

It  will  thus  be  seen  that  the  Judgments 
were  rendered  February  2,  1900,  that  the  or- 
der requiring  the  defendant  to  pay  over  the 
moneys  alleged  to  have  been  disclosed  by  him 
was  made  on  May  19th,  and  that  a  motion 
that  defendant  be  adjudged  gntlty  of  con- 
tempt of  court  In  falling  to  pay  over  the  said 
money  was  denied  on  June  15, 19(^,  and  that 
the  motion  to  set  aside  and  vacate  the  former 
orders  of  May  10  and  19,  1900,  was  denied. 
No  appeal  was  taken  from  either  of  these  or- 
ders made  in  May  and  June  of  1900.  It  fur- 
ther appears  that  the  bankruptcy  proceedings 
were  instituted  on  May  26.  1900,  and  it  is 
disclosed  by  the  record  that  these  proceed- 
ings culminated  In  an  order  discharging  the 
bankrupt  on  the  4th  day  of  June,  1902.  It 
will  thus  be  seen  that  more  than  a  year  prior 
to  the  order  adjudging  the  defendant  guilty 
of  contempt  of  court  made  In  September, 
1903,  the  defendant  had  been  released  from 
liability  upon  the  Judgment  The  discbarge 
In  bankruptcy  was  made  a  part  of  the  de- 
fendant's answer  to  the  order  to  show  cause 
in  September,  1908,  and  also  used  in  evidence 
upon  the  motion  of  the  defendant  to  TOcate 
and  set  adde  the  proceedings  of  October  22, 
1908. 

The  appellant  seeks  a  reversal  of  the  or- 
ders appealed  from  npon  the  grounds  (1)  of 
the  Insufficiency  of  the  evidence  to  Justify 
an  order  for  contempt  and  that  the  court 
had  no  authority  to  make  such  an  order  on 
a  Jndgment  obtained  In  an  action  on  con- 
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tract;  (2)  that  tbe  bankrnptey  proceedings 
were  a  bar  to  proceedings  supplementary  to 
execution ;  (8)  that  the  property  ordered  to 
be  tamed  over  was  exempt  from  forced  sale 
and  execution.  Tbe  respondent  has  Inter- 
posed a  preliminary  objection  to  the  hearing 
of  this  appeal  on  the  ground  that  the  orders 
made  <m  May  19  and  June  S,  1900,  not  being 
appealed  fnnn,  are  res  Judicata,  and  cannot 
be  questioned  in  any  subsequent  proceeding 
and  that  the  motion  of  the  appellant  to  ra- 
cato  and  set  aside  said  order  was  properly 
denied  <m  the  ground  that  the  said  order  bad 
become  res  Judicata,  and  could  not  be  subse- 
quently  attacked  after  the  explratlm  of  60 
days  from  the  date  of  tbe  order;  and  tbe 
respondent  further  contends  that  the  only 
question  before  the  circuit  conrt  was  as  to 
wheth«  ot  not  the  lyipellant  had  complied 
with  the  order  so  made  on  May  18  and  June 
6,  1900.  But,  as  we  hare  seen,  the  motion 
made  In  June,  1900,  that  tbe  defendant  be 
adjudged  guilty  of  contempt  for  failure  to 
conply  with  the  order  of  May  19th,  was  de- 
nied without  prejudice;  and  hoica,  wben 
the  order  to  show  cause  Issued  more  than 
three  years  later  why  the  defendant  should 
not  be  adjudged  guilty  of  contempt  and  pun- 
ished ttierefor  In  falling  to  comply  with  the 
order  <it  May  WUi  it  was  competent  and 
proper  for  the  defendant  to  present  to  tbe 
court  any  defense  that  he  might  have  to 
such  order  to  show  rause  arising  subsequent- 
ly to  tbe  making  of  the  order  of  May  19th. 
As  we  have  aeen,  subsequently  to  the  mak- 
ing of  the  orders  of  May  19th  and  June  6th 
the  defendant  was  released  from  all  liabil- 
ity upon  tbe  Judgment  by  bis  discharge  in 
bankruptcy,  and  hence  such  defense  was 
propw,  and  is  subject  to  review  on  this  ap- 
peaL  And  again,  the  Judgment  having  be- 
come null  and  void  as  against  ibe  defendant 
by  virtue  of  tbe  bankruptcy  proceedings  sub- 
sequent  to  ttie  making  of  the  order  of  May 
19tb,  it  was  competent  and  proper  tag  the 
defendant  to  move  to  vacate  and  set  aside 
such  proceedings,  and  h«ice  a  review  of  that 
order  of  October  22,  1903,  is  proper  on  this 
appeal. 

In  the  view  we  take  of  the  cas^  it  will 
only  be  necessary  to  cuutder  and  discuss  the 
effect  of  the  bankruptcy  proceedings,  and  we 
therefore  shall  exjiresB  no  opinion  upon 
either  of  the  other  two  questions  presoited. 
Assuming  therefore,  without  deciding,  that 
the  order  of  May  19th  was  pn^ierly  made 
upon  the  evidence  then  before  the  court,  we 
are  Inclined  to  agree  with  the  appellant  that 
tbe  subsequent  jffoceedings  in  bankruptcy 
rendeored  null  and  void  not  <mly  the  Judg- 
ment of  February  2d,  but  also  the  order  ot 
tbe  conrt  made  on  May  lOtb,  such  order  hav- 
ing been  made  within  four  months  of  the  de- 
fendants application  to  be  discharged  as  a 
bankrupt  The  defendant's  discharge  in 
bankrapt(7  1b  as  follows :  "Whereas,  James 
Rom  •  •  •  has  been  duly  adjudged  a 
bankrupt  under  the  acts  of  C<mgress  relat- 


ing to  bankruptcy,  and  appears  to  have  con- 
formed to  all  the  requironaits  ot  law  in 
that  behalf,  it  is  tbemton  ordered  by  this 
court  that  said  James  Boas  be  discharged 
from  all  debts  and  claims  which  are  made 
provable  by  said  acta  against  bis  estate,  and 
which  existed  on  the  28th  day  of  May,  A.  D. 
1900,  on  which  day.  the  petition  for  adjudl- 
catlim  was  filed  by  him,  excepting  such 
debts  as  are  by  law  excepted  from  the  opera- 
tion of  a  discharge  in  bankruptcy.  Witness 
tbe  Honorable  John  B.  Garland,  Judge  of 
said  District  Court,  and  tbe  seal  thereof, 
this  4th  day  of  June^  A.  D.  1802:  Oliver  S. 
Pendar,  Cl^."  It  is  stated  in  the  abstract, 
and  not  controverted  by  tiie  respondent  that 
the  Judgmenta  obtained  against  tiie  defend- 
ant were  in  actions  brought  on  contracts  for 
the  recovery  of  money  tmly,  and  benoe  it  af- 
firmatively appears  bj  the  record  that  tbe 
exertion  mentioned  in  the  order  has  no  ap- 
plication to  tbis  cam.  Prooeedii^  supple- 
mentary to  execution  necessarily  tall  wben 
the  Judgment  becomes  invalid  or  void. 
Newell  V.  Dart,  28  Minn.  248,  9  N.  W.  732; 
McAfee  V.  Reynolds,  180  Ind.  S3,  28  N.  B. 
423.  IS  L.  B.  A.  211,  80  Am.  8t  Rep.  194; 
MlUer  V.  Melone,  11  Okl.  241,  67  Pac.  479. 
56  L.  a  A.  620 ;  Bank  v.  Braithwalte.  7  M. 
D.  858.  75  N.  W.  214,  66  Am.  St  Bep.  653; 
In  re  Kletchka  (D.  O  92  Fed.  901. 

Sectitm  6Tf,  Bankr.  Act  July  1,  1898,  c 
541,  SO  Stat  565  [U.  &  Gomp.  St  1901,  p. 
8450],  provides:  "That  all  levies,  Judg^ 
ments,  attacbmenta,  or  other  liens,  obtained 
tbrou^  legal  proceedings  against  tbe  person 
who  was  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  tiie  peHtl<Hi  In 
bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  buik- 
and  the  prctpestj  aifected  by  levy.  Judg- 
ment attachmrat,  or  other  lien,  shall  be 
deemed  wholly  discharged  and  released  from 
same."  While  this  sectt^m  of  the  act  does 
not  mention  in  terms  proceedings  supple- 
mentary to  aecution,  they  must  be  regard- 
ed as  Included  within  tbe  spirit  of  tbe  sec- 
tion and  wltUn  the  intention  of  tbe  law- 
making power,  and  such  proceedings  are 
clrarly  no  more  effective  in  obtaining  a  Uen 
upon  tbe  bankrupt* B  pn^erty  than  would  be 
an  attacbmoit  proceedings  or  a  diattel  mort- 
gage Uea  thereon,  and  It  would  seem  to  log- 
ically follow  that  wboi  the  defwdant  is  re- 
leased from  the  Judgment  and  tiie  same  is 
rendered  null  and  void  as  against  him,  that 
any  proceedii^  taken  within  four  months 
prior  to  the  ajvlicaticm  in  bankruptey  would 
necessarily  be  rendered  also  null  and  void, 
for  it  cwtainly  would  be  an  anamoly  in  the 
law  to  pamit  a  party  to  be  adjudged  guilty 
of  contempt  ftv  failure  to  pay  a  Jndj^ent 
that  bad  become  by  tbe  action  of  conrta  null 
and  void ;  and  such  seems  to  be  die  view  of 
the  courto  in  analogous  cases  heretofore 
cited. 

It  is  contended  by  the  reqHmdoit  that  tbe 
provisions  of  the  bankruptcy  act  above  re- 
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ferred  to  do  not  apply  to  cases  of  volimtary 
bankrnptCT,  but  the  act  seems  to  make  no 
such  disUnctloQ,  and  Its  proTlsloas  have 
bera  held  to  equally  apply  to  Tolnntary  as 
well  as  Inrolnntary  bankruptcy.  In  re 
Richards.  86  Fed.  835,  S7  C.  C.  A.  6M;  In  re 
Rhoads  (D.  C)  88  Fed.  398. 

These  liews  lead  to  the  conclnslon  that 
the  learned  circuit  court  erred  in  making 
the  ordor  of  September  S,  1908,  and  in  mak- 
ing the  order  denying  plaintiff's  motion  of 
October  22,  IfiOfl*  and  tbew  orders  are  re- 
versed. 


PBIMOLB  T.  OANFIBLD,  Sbcrlff. 

(Snpranie  Goort  of  Booth  Dakota.   Jnly  6, 

180QJ 

1.  CoRnmoiMX)  Sam— IirarauifBifT  m  Fobh 

A  written  Inatraiiient  denominated  a 
"lease,"  acknowledslnr  the  receipt  of  S50,  and 
proTidtDx  for  further  paymenta  of  $10  per 
montli,  with  Interest,  aotll  a  certain  lum  was 
paid,  after  wbidi  the  leased  personalty  was  to 
become  the  property  of  the  maee,  was  a  condi- 
tional salew 

[Ed.  Not*. — ^For  cases  Injoofnt.  see  toI.  43, 
Oent.  Dig.  Bales,  H  1327-1S3!l] 

2.  SaHB— RBOIOTSATIOn  — CORSTmmOKAIJTT 

or  Statute— Dub  Pbocess  or  Law. 

Laws  1893,  p.  66,  c.  86.  I  1,  re-enacted  as 
Ber.  CiT.  Code,  f  l^S.  and  declaring  that  all 
conditional  sales  of  personal  property  shall  rest 
title  in  the  vendee,  as  to  third  persons  with  no- 
tice, onless  the  contract  ia  in  writhig  and  filed 
with  the  register  of  deeds.  Is  not  nnconstitn- 
tional,  as  a  deprivation  of  property  wlthont  doe 
process  of  law, 

8.  Sauc— Repeal  or  Statuti. 

Laws  1883,  p.  56.  c.  86,  I  1,  repairing  con- 
ditional sales  to  be  recorded,  was  re-enacted 
as  section  1315  of  the  Revised  Civil  Code,  to 
take  effect  Jnly  1,  1903.  Afterwards  Act  Feb. 
^jl803,  was  passed,  repealing  the  statnte  of 
1883.  and  providing  that  the  repealing  act 
Bhonid  be  In  force  from  and  after  July  1,  1803, 
ffeli,  that  ths  operation  of  the  act  of  1808  was 
not  intermpted  by  the  repealing  act 

Appeal  from  drcnlt  Coort,  Pennlngtm 
OomitT. 

Action  by  Irene  Pringle  against  Charles 
Canfleld,  as  sheriff  of  Pennington  connty,  S. 
D.  From  a  judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

Obanncey  I*  Wood,  for  appellant.  Bndl 
*  Gardner*  for  reqwndent 


FUU^nt,  J.*  CBalmlng  to  be  the  owner  of 
a  certain  {dano,  npon  which  an  execution 
had  been  levied  as  the  property  of  a  jndg- 
ment  debtor  (one  Bdwaxd  Selwlnder),  plain- 
tiff bronght  this  action  In  daim  and  deliver 
to  reoorer  Its  possession,  and  has  saved  cer> 
tain  qnestlons  for  review  on  this  aitpeal  fnnn 
a  Judgment  In  fiivor  of  the  defendant,  and 
an  order  ovOTuIlng  her  motion  for  a  new 
trial.  Hie  written  inatroment  nnder  which 
Uie  piano  was  delivered  to  Edward  Selwln- 
der, and  npon  whicb  appellant  relies.  Is  de- 
nominated, a  "lease,"  and  acknowledges  the 


receipt  of  $50  paid  In  cash,  and  provides  for 
the  further  payment  of  $200  in  monthly  In- 
stallments of  $10  each,  with  Interest  at  7 
per  cent  per  annum  from  date  until  fully 
paid,  together  with  attorney's  fees  In  case  of 
default.  The  piano  is  to  remain  the  property 
of  appellant,  and  Selwlnder'a  failure  to  strict- 
ly comply  with  the  contract  results  in  the 
forfeiture  of  the  piano  and  all  previous  pay- 
ments, and  be  agrees  not  to  remove  it  from 
his  premises  or  part  with  the  possession 
thereof  wlthont  first  obtaining  her  written 
consent  It  is  expressly  provided  that  the 
piano  Is  to  become  the  property  of  Edward 
Selwlnder  at  the  completion  of  the  above- 
mentioned  payments,  at  the  purchase  price 
agreed  upon,  which,  exclusive  of  Interest  and 
attorney's  fees,  aggregates  $200. 

Whether  a  condltlottal  sale  or  a  lease  Is 
evidenced  by  a  contract  depends  Infinitely 
more  upon  Its  expressed  conditions  tban  npon 
the  name  glvea  it  to  Impress  the  transaction 
with  the  characteristics  of  an  instrument  ex- 
ecuted to  secure  a  debt,  and  at  the  same  time 
ntOA  the  necessity  of  foreclosure  by  retain- 
ing ownership  of  tbe  pro[>erty  until  the  pur- 
chase price  has  been  fully  paid.  So,  as  In 
this  case,  where  title  to  specific  personal 
property  is  to  pass  to  tbe  person  taking  pos- 
session thereof  upon  the  completion  of  stlpo* 
lated  payments,  togethor  with  iDtevest  and 
attorney's  fees  for  collecting  tbe  amount  In 
case  of  default,  tbe  term  "lease"  is  a  mis- 
nomer, and  oie  transactton  a  conditional 
sale,  ilk  exact  accordance  with  tbe  intention 
of  the  partlM.  Authorities  are  abundant  In 
support  of  the  suggestion  that  a  transaction, 
by  whatever  name,  is  a  condtttonal  sale 
whoever  payment  Is  a  prerequisite  to  the 
passing  of  title,  and  omtracts  framed  to  par- 
take more  of  the  qualities  of  a  lease  than 
the  cm  twfore  us  have  been  so  construed  in 
the  ftollowlnff  eases:  Nye  v.  Daniels,  75  Vt 
81,t!8Aai60;  Herrinr-Harrin  Go.  T.  Smith, 
48  Or.  816,  72  Pac.  704,  78  Pac  840;  Hlne 
T.  Roberts,  40  Am.  Bep.  170;  Murch  t. 
Wright,  46  III.  487.  8S  Am,  Dec  460;  Huff- 
ard  T.  Aken^  62  W.  Ta.  21,  48  8.  HI  124; 
Smith  T.  Williams,  90  App.  Div.  607,  86  N. 
T.  Suppw  606;  Hervey  v.  R.  I.  Locomolive 
Works,  Oft  n.  a  664,  23  L.  Ed.  1008,  The 
undisputed  evidence  shows,  and  the  court 
found,  "that  at  tbe  time  of  tbe  execution  of 
said  contract,  and  at  all  times  idnce  said 
date,  the  said  Edward  Stfwlnder  vras  a  ceal- 
dent  of  Rapid  City,  Pennington  connty,  South 
Dakota,  and  that  neithCT  tbe  defendant  here- 
in, nor  any  of  tbe  officers  or  agents  of  the 
McGord-Brady  Company,  a  corporation,  bad 
any  knowledge  or  notice  of  tbe  conditions  of 
said  contract,  or  any  knowledge  or  notice 
that  tbe  plaintiff  claimed  any  right,  title.  In* 
terest  or  claim  therein;  that  it  appears  from 
the  records  and  files  of  the  county  auditor 
of  said  Pennington  county  that  mid  property 
was  assessed  In  tbe  name  of  Edward  Sel- 
wlnder for  tbe  year  1903,  and  that  it  was 
not  assessed  fOr  tbe  year  1908  in  tbe  name 
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of  the  plaintiff  herein,  and  tbat  prior  to  mak- 
ing the  levy  herein  the  defendant  made  In- 
quiry of  the  said  county  auditor,  and  ascer- 
tained that  said  prc^erty  was  so  assessed  to 
Bald  Edward  Seiwlnder;  and  that  he  also 
made  an  examination  of  the  records  and 
flies  In  the  said  office  of  the  register  of  deeds, 
and  found  that  there  were  no  mortgages,  Hens, 
or  contracts  filed  or  of  record  In  said  office 
affecting  the  title  to  said  property,  or  con- 
stituting a  lien  thereon."  On  behalf  of  him- 
self and  McOord-Brady  Company,  the  levy- 
ing Judgment  creditor  of  Seiwlnder,  respond- 
ent sheriff  fully  Ji^tlfled  the  seizure  and  de- 
tention of  the  property,  nnleas,  as  contended 
by  connsel  for  appellant,  section  1  of  chapter 
3R,  p.  66.  Laws  18^  re-enacted  1b  tiie  Be- 
Tlsed  Civil  Code  as  section  181t^  1b  tmcon- 
stltutional,  or  was  repealed  by  chapter  190, 
p.  263,  of  the  1903  Session  Laws;  tbat  pro- 
vision being  as  follows:  "All  sales  of  per- 
sonal property  where  the  possenlon  la  de- 
livered to  the  vendee  on  condition  that  the 
title  shall  remain  lu  the  vendor  until  the  pur- 
cluse  money  Is  paid,  shall  vest  such  title 
In  the  vendee  as  to  Uilzd  persons  wlthont 
notice  of  such  conditions,  nnless  sudi  cm- 
tract  Is  In  writing  and  filed  with  the  reglater 
of  deeds  of  the  county  where  the  vendee  re- 
sides." As  the  interest  of  a  conditional  ven- 
dor Is  In  the  nature  of  a  Hen,  the  cautionary 
requirement  tbat  whore  possession  Is  deliv- 
ered to  the  vendee  the  contract  must  be  In 
writing,  and  filed  In  the  office  of  tiie  register 
of  deeds,  In  order  to  retain  title  as  against 
third  p^wms  without  notice,  seems  to  be  a 
reasonable  provision  of  the  reglatiatlon  act, 
and  so  analogous  to  the  statute  relating  to 
chattel  mortgages  that  the  following  de- 
cisions are  controlling:  Kimball  Co.  v.  Elr- 
by,  4  S.  D.  1B2,  56  N.  W.  1110;  Noyes  v. 
Brace,  8  a  D.  190,  66  N.  W.  1071;  Plerson 
V.  Hlckey,  16  S.  D.  46,  91  N.  W.  389.  No 
authority  holding  fliat  such  statutes  operate 
to  deprive  persons  of  property  wlthont  due 
process  of  law  is  given  by  counsel  for  appel- 
lant, and,  there  being  no  perceptible  reason 
for  each  a  conclusion,  we  must  hold  the  law 
valid,  and  their  contention  to  the  contrary 
without  merit 

Counsel  for  appellant,  admitting  for  the 
sake  of  argument  that  the  statute  is  constitu- 
tional and  the  transacticm  under  considera- 
tion a  conditional  sale,  zealously  maintains 
that  ou  the  14tb  day  of  August.  1903.  when 


the  execution  was  issued  and  served,  the 
piano  In  question  was  not  subject  to  levy  and 
sale,  because  such  provision  was  repealed  by 
a  legislative  enactment  approved  Febraary 
25,  19C@.  providing  that  "this  act  shall  take 
effect  and  be  In  force  from  and  after  the  first 
day  of  July,  1903  at  twelve  o'clock,  meridian 
of  tbat  day."  In  furtherance  of  a  revlBlonary 
system,  the  Legislature  at  au  earlier  day  of 
the  sessIoD  re-enacted,  simultaneously  with 
practically  all  other  existing  statutes,  section 
1,  p.  66,  c.  86  of  the  Laws  of  1883.  as  section 
181S  of  the  Be  vised  Civil  Code,  and  also  pro- 
vided that  the  same  "shall  take  effect  and 
be  In  force  ftom  and  after  the  first  day  of 
July,  1903.  at  twelve  o'clock  meridian  of  tbat 
day."  It  will  thus  be  seen  t^t  tue  repeal- 
ing act  did  not  become  operative  untU  the 
statute  to  wtatcb  It  related  was  r^riaced  by 
the  re-enactment  wlfliout  modification,  and 
consequently  there  was  no  pralod  of  time 
when  tbe  provision  under  consideration  waa 
not  In  full  force.  In  the  case  of  Wright  t. 
Oakley,  5  Mete.  400,  the  universal  doctrine  is 
thus  announced:  "In  practical  operation  and 
^ect,  therefore,  they  are  rather  to  be  con- 
sidered as  a 'continuance  and  modification  of 
old  laws,  than  aa  an  abrogation  of  those  old. 
and  the  re-enactment  of  new,  ones.  In  ord^ 
to  construe  them  eorrectiy,  we  must  take  tlie 
whole  of  tbA  Bevlsed  StatntM,  tc^ther  with 
the  act  of  amoidment  and  the  r^)ealing  act; 
and  consider  them  in  reference  to  Uie  known 
purpose  which  the  L^lslature  had  In  view  In 
making  the  revision."  So,  In  a  criminal 
case,  it  was  said:  **Where  a  new  act  la  in 
the  very  words  of  a  statute  which  It  repeals, 
and  it  Is  clear  that  the  repeal  and  re-enact- 
ment were  Intended  to  continue  In  force  the 
uninterrupted  operatl(m  of  the  old  statute, 
they  will  be  so  construed.  And  this  will  ap- 
ply to  crimes  committed  before  the  new  act 
took  effect."  State  v.  Wish  (Neb.)  19  N.  W. 
686.  The  fallowing  cases  are  to  tbe  same 
effect:  Mlddlefam  v.  New  Jersey  West  IAsm 
B.  Co.,  26  N.  J.  Bq.  269;  Olents  v.  State,  38 
Wis.  549. 

TTndN  all  accessible  anthoritles,  and  lu  ac- 
cordance with  the  intention  of  t^e  Legisla- 
ture, expressed  In  plain  language,  this  prior 
act,  re-enacted  to  take  effect  at  a  specified 
time,  is  not  Interrupted  by  the  subsequent 
repealing  act,  which  was  not  to  go  Into  ^ect 
until  the  re-enactment  became  operative. 

The  Judgment  appealed  frmn  Is  affirmed. 
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BBOWN  T.  BAYER,  Sheriff. 
iSnprwie  Court  of  Hlnncwta.   J0I7  1^  1005.) 

COHTKBSIOn— BTIDKZrOB— iRBTSUOTXOira. 

Action  for  coDTenion,  in  which  then  wu 
M.  Terdict  for  the  plaintiff,  fi'eld,  that  the  ver- 
'dict  is  sustained  by  the  eridence,  and  that  the 
trial  coart  did  not  orr  in  ita  charge  to  the  Jury. 

iS^boa  hr  tha  Oonzt.) 

Appeal  from  Dlatiict  Conrt,  Claj  County; 
L.  Li.  Baxter,  Judge. 

Action  hj  J.  D.  Brown  agBlnst  Joba  M. 
Bayer,  as  aberlff.  Terdict  for  plaintiff. 
From  an  order  denying  mottcm  for  Judgment 
or  a  new  trial,  defendant  a^^i*  Affirm* 
ed. 

James  M.  Wltherow,  for  appellant  V.  H. 
Petenon,  ftn' reapondent 

8TABT,  G.  J.  Action  to  recoTer  the  Talne 
of  a  car  load  of  live  stock  alleged  to  have 
been  converted  by  defendant  This  U  the 
second  appeal  herein.  91  Minn.  14D,  97  N. 
W.  738. 

The  complaint  alleged  that  on  March  B, 
1902,  tbe  plaintiff  was  the  owner  and  In  pos* 
session  of  the  stock,  which  was  of  the  value 
ef  $2,000,  and  that  the  defendant  then  un- 
lawfully took  It  from  the  plaiDtUTa  posses- 
sion and  converted  It  to  his  own  use.  The 
answer  denied  the  allegations  of  the  com- 
plaint, and  allured  that  the  stock  was  tbe 
property  of  H.  H.  Baker,  and  was  being 
fraudulently  shipped  in  tbe  name  of  the 
plaintiff  for  the  purpose  of  defrauding  the 
creditors  of  Baker;  that  the  defendant,  as 
sheriff  of  the  county  of  Clay,  levied  upon  and 
took  tbe  stock  by  virtue  of  a  writ  of  attach- 
ment duly  issued  in  an  action  against  Baker 
brought  by  his  creditors.  The  reply  put  in 
issue  the  allegations  of  fraud  in  the  an- 
swer. Thve  was  a  verdict  for  the  plaintiff, 
and  the  defoidant  appealed  from  an  order 
denying  his  motion  for  judgment  or  for  a 
new  trial. 

1.  Tbe  first  contention  of  the  defendant  la 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence. There  was  evidence  tending  to  show 
that  tbe  stock  was  purchased  for  the  plain- 
tiff with  money  famished  by  blm  for  that 
purpose  by  Mr.  Baker  as  his  agent;  that  it 
"was  placed  in  a  car  billed  in  the  name  of  the 
jdalntlff,  and  started  for  Its  destination — 
South  8t  Paul;  and,  farther,  that  when  the 
car  reached  Moorhead  the  stock  was  taken 
by  the  defendant,  acting  as-  sheriff,  under 
tbe  writ  of  attachment  There  was  also 
evidence  tending  to  support  tbe  claim  of 
defendant  that  tbe  stock  was  in  fact  tbe 
property  of  Mr.  Baker,  and  was  purchased 
and  shipped  In  the  name  of  the  plaintiff  as 
a  cover  to  defraud  bis  creditors,  but  each  evi- 
dence was  far  from  conclusive.  Tbe  ques- 
tion of  the  plaintifTs  ownership  of  tbe  stock, 
and  whether  his  apparent  ownership  thereof 
was  simply  colorable  and  fraodalent,  was 
clearly  made  by  the  evidence  one  of  fact  tor 
IMN.W^IS 


the  Jury,  and  their  verdict  for  tiie  plaintiff 
la  amply  sostalned  by  the  evidence. 

2.  Tbe  other  alleged  errors  relate  to  the 
4diarge  of  the  trial  court  to  tbe  Jury.  Tbe  de- 
fendant's exceptions  to  the  charge  are  to 
the  effect  that  It  was  partial,  that  It  singled 
out  and  laid  special  stress  upon  facts  favor- 
able to  the  plaintiff  and  the  principles  of 
law  applicable  thereto,  and  Ignored  both  the 
evidence  and  law  ap^lcable  to  the  case  of 
the  defendant  There  Is  nothing  In  the 
charge  to  Justify  the  exceptions,  for,  taken 
as  a  whole.  It  was  a  clear,  correct,  full,  and 
fair  statement  of  the  Issues,  the  claims  of 
the  respective  parties  under  the  evidence, 
and  the  law  applicable  to  each. 

Order  affirmed. 


TUBBnrmi  t.  chioaoo,  st.  p.,  h.  *  o. 

BY.  00. 

(Supreme  Court  of  Ulnnasota.  July  H  IMS.) 

INJUBT  TO  BKPLOTA— NlQUOSIiCK— GoirrBIB- 

nrosT  Nkolioiincb— iNffrBnerions. 

In  this — a  personal  Injury — action  It  Is 
held,  that  the  evidence  sustains  the  verdict,  to 
the  effect  that  the  defendant  waa  negligent  as 
alleged  in  the  complaint,  that  the  deceased  was 
not  guilty  of  contributory  n^llgence,  and,  fur- 
ther, that  Uiere  was  no  reveraiue  error  in  the 
instructions  to  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Blue  Earth 
County;  Lorln  Cray,  Judge. 

Action  by  George  W.  Turrittin,  adminis- 
trator of  John  Lercy  TurritUn,  against  the 
Chicago,  St  Paul,  Minneapolis  &  Omaha 
Railway  Company.  Terdict  for  plaintiff. 
From  an  order  denying  motion  for  Judgment 
notwithstanding  the  verdict,  or  for  a  new 
trial,  defendant  appeals.  Affirmed. 

fierce  Butler  and  Pfau  ft  Pfan,  for  appel- 
lant H,  L.  ft  J.  W.  Sdimltt,  for  reqKmdent 

START,  C.  J.  On  AugUit  IS,  1902,  the 
plalntlfrs  son  and  intestate,  a  young  man  22 
years  of  age,  entered  the  employment  of  the 
defendant  as  a  brakeman  on  its  freight  train 
running  between  Slonx  City,  Iowa,  and 
Wortbington,  Minn.  On  October  lltb  fol- 
lowing be  was  killed  by  being  run  over  by 
the  cars  In  the  defendant's  yards  at  Le 
Mars,  Iowa,  while  attempting  to  uncouple 
tbem.  This  action  was  brought  to  recover 
damages  for  his  death  by  reason  of  tbe  al- 
leged negligence  of  tbe  defendant  Tbe 
specific  acts  of  negligence  alleged  in  the  com- 
plaint are  that  the  defendant  negligently  per- 
mitted the  automatic  coupler  on  the  car 
wblcb  was  being  switched  at  tbe  time  of  tbe 
accident  to  become  and  remain  defective,  so 
that  the  pin  and  coupler  could  not  be  operat- 
ed by  the  lever,  making  It  neceesary  for  the 
deceased  to  go  between  tbe  cars  and  pull  the 
pin  by  hand,  and.  further,  that  the  split 
switch  at  tbe  place  where  tbe  car  was  to  be 
switched  was  negligmtly  constructed  and  de- 
fective, in  that  tbe  movable  rail  thereof 
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was  not  placed  at  tbe  pn^er  distance  ttom 
the  main  rail,  and  bad  become  worn  and 
loose,  so  tliat  the  space  between  tbe  rails 
was  increased  whenew  the  cam  inssed  oTer 
tbem,  thereby  exposing  the  defendants  em- 
ployM  to  the  danger  of  b^ng  cau^t  tiiere- 
In.  The  complaint  also  alleged  that  the  de- 
ceased attempted  to  nncoiqtle  the  car  by  us- 
ing the  lerdr,  bnt  was  vnable  to  do  so,  by 
reason  of  the  defectlTe  conation  of  the 
coupler,  and  Oierenpw,  as  was  his  dnty,  and 
the  usual  practice  in  sndi  cases,  he  went  be- 
tween the  can  to  pnll  the  conpUng  pin  by 
hand,  and  while  so  engaged  his  foot  was 
caoi^t  and  held  between  the  rails  of  the 
split  switch,  and  he  was  killed  by  the  cam 
running  over  him.  The  statute  of  Iowa  re- 
quiring all  can  to  be  equipped  with  auto- 
matic couplers,  so  conatmcted  as  to  enable 
any  person  to  couple  or  uncouple  them  with- 
out going  between  them,  was  pleaded  In  the 
complaint  Tbe  answer  admitted  this  stat- 
ute, and  that  the  deceased  was  killed  at  the 
time  and  place  stated,  but  alleged  that  his 
death  was  the  result  of  his  own  negligence, 
and  not  by  reason  of  any  fault  or  negligence 
of  the  defendant  Tbe  jBret  trial  of  the  ac- 
tion resulted  In  a  Terdict  for  tbe  plalntllf, 
which  was  set  aside,  and  a  new  trial  grant- 
ed. Tbe  second  trial  also  resulted  in  a  ver- 
dict for  tbe  plalntiir,  In  the  sum  ot  $1,990. 
and  tbe  defendant  ap];>ealed  from  an  order 
denying  its  motion  for  Judgment  notwith- 
standing the  T^dlct  or  for  a  new  trial.  The 
defendant,  In  Its  original  brief,  assigned  84 
errors.  It  Is  unnecessary,  however,  to, con- 
sider them  in  detail,  for  all  of  them  merit- 
ing special  consideration  are  Included  in  the 
three  general  propositions  urged  in  the  de- 
fendant's supplemental  brief  and  upon  the 
oral  argument  of  tbe  case.  Tbey  are,  stat- 
ed briefly  and  In  general  terms,  that  there  is 
no  evidence  in  the  case  of  any  ne^lgence  on 
the  part  of  the  defendant  which  caused  the 
death  of  the  deceased,  that  his  contributory 
negligence  la  conclusively  established  by  the 
evidence,  and  that  the  trial  Judge  erred  in  bis 
instructions  to  the  Jury. 

1.  It  is  practically  conceded  by  the  defend- 
ant, as  it  must  be  under  the  evidence,  that 
the  automatic  coupler  was  defective,  as 
claimed  by  the  plaintiff;  but  It  claims  that 
such  defect  was  not,  and  could  not  have 
been,  tbe  proximate  cause  of  the  accident 
We  are  of  the  opinion  that  the  defective 
conpler  was  a  proximate  cause  of  the  death 
of  the  deceased.  Campbell  v.  City  of  Still- 
water, 82  Minn.  806,  ao  N.  W.  820,  GO  Am. 
R^.  567. 

The  defendant  also  contends  that  there  Is 
no  evidence  that  the  split  switch  was  out  of 
order,  but  If  it  was,  there  is  no  evidence 
that  its  defective  condition  caused  or  con- 
tributed to  tbe  accident  The  evidence  Is 
sufficient  to  take  the  question  of  the  alleged 
defect  of  tbe  split  switch  to  the  Jury.  There 
Is  evidence  tending  to  show  that  at  least  one 
of  the  bolts  which  tie  the  rails  of  the  switch 
together  was  out  at  a  point  some  10  or  12 


feet  from  the  split  sod  that  tbe  rail  was 
loose,  and  further,  the  marks  of  a  shoe  which 
the  evidence  tends  to  show  was  the  (me  worn 
by  the  deceased  at  ttie  time  of  tha  aeddent,. 
and  which  Is  an  exhibit  In  lh»  case^  tend  to 
show  that  bis  foot  was  probably  caught  and 
held  between  flie  rails.  If  this  wen  eo^  It 
was  a  fair  question  for  llie  Jury  whether  his 
foot  could  have  been  so  canj^t  snd  held  it 
the  switch  had  been  In  perfect  condition. 
Upon  a  consldemtlon  of  the  wh<de  evidence 
as  to  the  alleged  defect  In  tite  wUt  switch, 
we  hold  tiiat  It  was  a  question  for  the  Jury 
whether  the  switch  was  in  fact  defective, 
and  whether  snch  defect  ma  a  concnirlng, 
proximate  cause  of  the  aeddent  The  evi- 
dence falily  sustains  the  verdict  on  each  of 
these  qnesttona. 

2.  Tbe  questlMi  whether  the  deceased  was- 
not  under  tbe  evidence,  gnll^  <tf  oontribn- 
tory  negligence^  as  a  matter  of  law,  la  tiie 
serious  and  doubtful  qoestton  in  tbe  case. 
It  is  not  lugUgence  per  se,  under  any  and 
all  drcumstanoa^  for  a  rellway  brateman- 
to  go  between  moving  can  to  uncouple  them. 
BIfley  V.  By.  Co..  72  Minn.  469,  7S  M.  W. 
704;  Munch  v.  By.  Oo.,  75  Minn.  SI,  77  N.  W. 
541;  Ohlttlck  v.  By.  Oo.,  88  Minn.  11,  92  N. 
W.  482.  But  in  this  case  It  mnst  be  con- 
ceded. In  view  of  the  undisputed  evidence, 
that  a  rule  of  tbe  defendant  forbade  the  go- 
ing between  moving  cars  to  couple  or  un- 
couple them,  and  that  the  deceased  had 
knowledge  oi  this  role^  and  agreed  to  obey 
it  It  Is  a  general  rule  that  disobedience  of 
the  rules  of  the  emirioyer  by  an  employfi, 
which  resulto  in  his  Injury,  1^  as  a  nuitter 
of  law,  contributory  negligence  on  bis  part 
which  will  bar  a  recovery.  Oxeen  v.  By.  Oa, 
86  Minn.  818,  88  N.  W.  974;  Nordqnlst  t. 
By.  Oo.,  89  Minn.  486,  95  N.  W.  822;  Scott 
V.  By.  Oo.,  90  Minn.  186,  96  M.  W.  892.  The 
statute  of  Iowa  and  the  act  of  Oongress  of 
March  2,  1808,  c.  196,  27  Stat  681  [U.  8. 
Comp.  St  1901,  p.  3174],  requiring  all  can 
to  be  equipped  with  automatic  coupterst  pro- 
vide that  no  employ^  Injured  1^  the  failure 
of  the  employer  to  comply  with  the  law 
shall  be  deemed  to  have  assumed  tbe  risk. 
It  Is  quite  clear  that  any  contract  on  tbe 
part  of  an  employ^  mlvlng  the  benefit  of 
the  statute  would  be  contrary  to  public  policy 
and  void.  It  does  not  follow  that  the  statp 
uto  Impairs  the  defense  of  actual  ccmtribu- 
tory  negligence  on  tbe  part  of  the  employ^ 
in  the  discharge  of  his  duties.  Denver  By. 
Oo.  V.  Aniger,  129  Fed.  847,  68  0.  a  A.  649. 
It  would,  however,  seem  to  be  an  opoi  ques- 
tion whether  tbe  statute  does  liot  modify  the 
rule  as  to  contributory  MgUgencB  to  the  ex- 
tent tliat  where  the  only  ne^lgence  et  the 
person  injured  conslste  in  a  faOnn  to  ob- 
serve a  rule  he  has  agreed  to  obey,  such  fall- 
ure  would  not  be  a  defense.  See  Johnson 
v.  Southern  Pacific  Co.,  196  n.  a.  1,  25  Sup. 
Ot  158,  49  U  SI  868.  We  find  It  unneces- 
sary to  discuss  or  decide  the  question,  tot, 
upon  the  whole  evldenca^  we  am  (tf  tbe  eplxtf 
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in  fliat  the  question  of  tbe  contribatoxy  neff- 
Ugeace  of  tbe  deceased  was  one  of  tact  for 
tbe  Jury.  Tbere  la  evidence  tending  In  some 
degree  to  show  that  tbe  deceaaed  was  with- 
out experience  as  a  brakeman,  ezc^  as  ac- 
quired In  his  limited  service  with  tbe  defend- 
ant; that  tbe  car  at  the  time  of  the  accident 
was  moTlnc  only  some  two  miles  an  boor; 
that  tbe  mle  In  goestlon  was  cnstomarlly 
disregarded,  nnder  clnnuDatances  txom  which 
notice  to  the  defendant  might  be  Inferred; 
that,  when  tbe  deceased  attempted  to  nn- 
ooaple  the  cara  by  using  the  antomatle 
coopler,  he  then  learned  for  the  first  time 
tbat  It  was  defective  and  wonld  not  wozic; 
and  that,  In  this  emergency,  he  had  reason 
to  beilere  that  It  was  necessary  to  act 
promptly,  and  go  between  the  cars  to  on- 
coiqtle  th«n.  In  this  connection.  It  Is  to  bo 
noted  that  the  mle  gave  no  directions  as  to 
That  It  was  necessary  and  propo-  to  do 
whea  tbe  coupler  would  not  work;  nor  has 
oar  attention  been  called  to  any  evidence  to 
show  tbat  the  deceased  had  ever  been  bh 
strnctod  as  to  or  know  the  best  and  safest 
way  of  uncoupling  cars  when  the  automatic 
coupler  failed  to  work.  The  pcepondeiance 
of  evidence  upon  several  of  the  aivgested 
mattets  especially  on  tbe  question  whether 
the  rule  was  cmtomarily  disregarded— was 
hi  favor  of  the  defendant;  but  we  hold  that 
upon  tbe  evidence  tin  def»idant  was  not  en- 
titled to  an  instructed  verdict  In  tts  favor, 
and  tbat  the  ooiy  question  here  is  whether 
It  la  entitled  to  a  new  trial  We  have  reach- 
ed  the  conclusion  that  there  Is  evidence  to 
snitaln  tbe  verdict,  and  that  we  would  not 
be  Juatlfied  in  granting  a  aecond  new  trlaL 
The  trial  court  Instructed  tihe  Jury  that: 
■^t  Is  dalmed  by  the  plaintiff  that,  discover^ 
ing  at  tlie  momntt  that  the  eoiqiler  vras  out 
of  order,  Lerc^  Torrlttin  was  required.  In 
tbe  ordinary  and  usual  coarse  of  his  employ- 
ment, to  go  between  the  cars  and  pull  the 
pin,  and  tbat  he  did  so;  tbat  there  was  an 
emergency  that  required  him  to  do  so;  and 
tbat;  because  of  the  defective  coupler  and 
deffectlve  switch,  ho  was  caught  and  Ulled." 
TUs  Is  urged  as  error,  for  the  reason  that 
It  calla  the  attention  of  tbe  Jury  to  matters 
wbleh  are  wholly  unsupported  by  any  evl- 
dence,  and  tends  to  mislead  and  confuse  tbe 
Jury,  This  part  of  ttie  charge  ctf  the  conr^ 
standing  alone,  Is  simply  a  statement  of  the 
dalm  of  the  plaintiff  am  to  what  occurred 
when  tbe  deceased  discovered  that  tbe  coi^ 
ler  was  defective.  It  was  followed  by  a 
Matement  of  tbe  claim  of  tbe  defendant  as 
to  the  same  matter.  The  court  then  added: 
"What  Is  true  as  to  all  these  things  are 
gnestlons  which  demand  your  careful  con- 
BldeiaUon.**  Neither  party  took  any  excej^ 
tkm  to  this  statemoit  ct  tiielr  respectlvo 
dalma  on  tbe  trial  The  d^imdant  kept  M- 
ent,  and  made  no  suggestion  to  the  court 
that  It  ma  mistaken  to  assuming  that  then 
was  evidence  to  support  the  claim  of  tiie 
phdntlfl,  and  that  for  tbls  rsaocm  tbe  ln> 


stmctton  was  misleading  and  &ble  to  con- 
fuse tbe  Jury.  The  objection  and  exertion 
were  made  for  the  first  time  on  the  motion 
for  Judgment  or  a  new  trial.  l%e  attention 
of  the  court  diould  have  been  called  to  tiie 
instruction  at  the  close  of  the  charge.  If 
counsel  deemed  It  misleading.  Btelnbaner 
T.  Stone^  8S  Mlna  274.  88  %  W.  7S4;  Monn- 
tato  V.  Day,  01  Mhm.  249,  97  N.  W.  8SS. 
But  tbls  aside,  tbere  was,  as  vre  have  sug^ 
gested,  some  eiridence  tending  to  support  the 
claim  of  the  plaintiff.  Tbe  giving  of  the  in- 
struction was  not  reversible  error. 
Order  affirmed. 


SMITH  V.  0IT7  OF  MINNBAPOLIS. 
(Sopreme  Ooort  di  Minnesota.  July  14,  190Sw) 

MunoEPAi.  OosPORATiozra  —  Absbssmbmts— 

CAircKLX.A'noN— Rkpaticknt  to  Vendob. 
Action  to  recover  tbe  amount  of  a  special 
anessment  for  a  sidewalk  to  be  bnilt  In  front 
of  a  lot  now  owned  by  the  plaintiff,  whidi  w«s 
paid  hr  bis  grantor  while  he  owned  the  lot,  and 
which  was  repaid  to  him  by  the  defendant, 
after  be  bad  deeded  tbe  lot  to  the  plaintiff,  up- 
on canceling  the  proceedings  for  the  building 
of  the  walk.  Held,  that  the  complaint  herein 
does  not  state  a  cause  of  aetloo. 

(Syllabo*  by  tbe  Conrt) 

Appeal  from  District  Court,  Henne^ 
County ;  David  F.  Simpson,  Judipe. 

Action  by  Bela  W.  Smith  against  the  city 
of  Uinneapolls.  Judgment  for  defendant, 
and  pialntur  appeals.  Affirmed. 

Harlan  P.  BiDberto,  fw  appellant  Frank 
Healy,  fbr  respondent 

8TABT,  0.  J.  Appeal  by  plaintiff  from  a 
Judgmmt  in  favor  of  the  deftttdant  entered 
pursuant  to  the  order  of  tbe  trial  conrt  on 
flu  ground  tbat  the  complaint  did  not  state 
a  cause  of  acttmi.  Tbe  basis  of  the  Judg- 
ment appears  fnnn  the  Judgment  roll  and 
on  the  face  of  tlie  Judgment;  hmce  no  bill 
of  occ^tlmu  or  settled  case  Is  necessary  In 
ordo-  to  secure  a  review  of  tbe  Judgment. 
See  Feacb  Beed,  87  Hlnn.  87S,  92  N.  W. 
229. 

The  questitm  here  to  be  decided  Is  whether 
the  complaint  states  facts  snffl<dent  to  con- 
stitute a  cause  ot  action.  Stated  briefly, 
such  facts  are  these:  Prior  to  October  1, 
1900,  the  dty  of  Minneapolis  duly  ordered  a 
stone  sidewalk  to  be  constructed  In  front  of  a 
lot  owned  by  J.  W.  Dunnegan,  and  levied  a 
special  assessment  thereon  to  pay  for  the 
proposed  improvement  In  tbe  sum  of  ^96.66, 
which  was  added  to  the  taxes  m  the  lot  for 
the  year  1900.  The  tboi  owner  on  April 
6,  1901,  paid  tbe  amount  of  this  assessment 
with  the  other  taxes  on  the  lot,  and  there- 
after and  on  tbe  same  day  conveyed  by  war- 
ranty deed,  duly  recorded,  the  lot  to  the 
plaintiff  herein.  On  May  20,  1901,  the  city 
duly  annulled  ttie  order  for  building  of  the 
sidewalk  to  front  of  tbe  lot  and  thereafter 
rqwld  tbe  amount  at  tbe  qwdal  asiesamaat 
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to  the  owner  of  the  lot  who  orlglnallr  paid 
it  On  NovembOT  6,  1901,  the  plaintiff  pre- 
sented to  the  dty  a  claim  for  payment  to 
himself  of  the  amount  of  the  assessment  bo 
paid  by  and  to  his  grantor.  EUs  claim  was 
disallowed.  In  the  fall  of  1901  the  dty  or- 
dered a  stone  sidewalk  to  be  constructed 
daring  the  year  1902  In  front  of  the  lot,  and 
a  si>ecial  assessment  therefor  was  Included 
in  the  taxes  for  tbe  year  1901.  One  of  the 
indocements  for  the  purchase  of  the  lot  of- 
fered to  the  plaintiff  by  his  grantor  was  the 
fact  that  tbe  sidewalk  bad  been  ordered  in 
front  of  the  lot  and  paid  for  by  the  tax  of 
1900.  Do  these  facts  constitute  a  cause  of 
action  against  the  dty?  The  equities,  if  any, 
between  the  plaintiff  and  bis  grantor,  are  not 
before  us  for  adjudication,  for  the  question 
before  us  Is  limited  to  an  Inquiry  as  to  the 
legal  rights  of  the  plaintiff  against  the  dty. 
The  tilled  inducements  offered  by  the  plaln- 
tUTs  grantor  for  tbe  purchase  of  the  lot  are 
not  relevant  to  such  question  In  this  action 
against  the  dty,  nor  is  the  fact  relevant  that 
a  subsequent  order  for  the  laying  of  a  side* 
walk  In  front  of  the  lot  was  made  In  the 
fall  of  1901.  There  is  no  all^^  connection 
between  the  two  orders.  The  only  facts, 
then,  relevant  to  the  questi(m  before  us,  are 
tbe  levying  of  a  special  assessment  to  pay 
for  tbe  proposed  sidewalk  in  front  of  the  lo^ 
a  payment  of  the  assessment  by  the  owner 
thereof,  a  conveyance  of  the  lot  thereafter 
to  the  plaintiff,  a  subsequent  cancellation  of 
the  order  for  the  proposed  improvement,  a 
repayment  by  the  dty  of  the  amount  paid 
by  the  original  owner  to  him,  and  a  demand 
on  and  a  refusal  by  the  dty  to  pay  such 
sum  to  the  plaintiff.  The  contention  of  the 
plaintiff  Is  to  the  effect  that  when  the  mon- 
paid  on  the  assessment  for  the  proposed 
sidewalk  came  to  the  hands  of  the  dty  the 
money  censed  to  be  tiie  proper^  of  the  man 
who  paid  It,  and  the  city  became  the  cus- 
todian of  the  fund  as  a  trustee  for  the  owner 
of  the  lot,  whoever  be  might  be;  that  the 
fund  was  created  for  a  spedfic  puriKMe,  and 
the  property  was  entitled  to  tbe  benefit  of  it 
Or,  in  other  words,  the  dty  was  constituted 
a  trustee  of  a  fund  for  a  spedfic  purpose, 
and,  if  it  did  not  execute  the  purpose,  it 
must  see  that  the  propw  person  gets  the 
money.  Ndtber  tbe  premise  of  this  argu- 
ment nor  its  coocluslon  is  Justified  by  the 
facta  alleged  in  tbe  complaint.  The  amount 
of  the  assessment  was  paid  by  the  owner  of 
tbe  lot  to  discharge  a  valid  lien  thereon,  cre- 
ated for  the  purpose  of  securing  payment  in 
advance  for  tbe  construction  of  a  sidewalk 
In  front  of  tbe  lot  The  owner  paid  this 
Hen,  and  conveyed  the  lot,  but  the  city  there- 
after annulled  the  proceedings  whereby  the 
lien  was  created,  and  decided  not  to  build  tbe 
walk,  whereby  the  consideration  for  the  pay- 
ment failed.  The  dty  then  refunded  the 
money  paid  on  tbe  canceled  assessment  to 
the  person  who  paid  it  If  the  assessment 
bad  tem  canceled,  but  the  money  not  re- 


flmded,  before  the  owner  conveyed  tbe  lot,  It 
would  be  clear  that,  as  against  his  grantee, 
he  would  have  been  entitled  thweaft^  to 
recover  and  retain  the  money  paid  by  him. 
It  follows  logically  that  the  amount  paid  was 
not  in  the  hands  of  the  dty,  a  trust  fund, 
which  would  follow  the  ownership  of  the 
lot  In  the  case  supposed  the  right  to  the 
amount  paid  by  the  grantor  would  not  pass 
to  bis  grantee  by  the  deed.  How,  then,  could 
the  right  to  the  money  paid  by  the  grantor 
to  discharge  a  lien  on  his  lot  for  an  assess- 
ment which  was  canceled  after  he  bad  sold 
tbe  lot  pass  by  his  deed?  The  plaintiff's  an- 
swer to  the  question  Is  this:  *^e  lot  was 
sold  with  the  Improvement  there  to  all  In- 
tents and  purposes,  and  the  dty  has  no  right 
to  divert  the  money  fiom  tbe  purpose  for 
which  It  was  placed  in  Its  hands  and  give  It 
ba(±  to  the  party  who  has  then  no  interest  In 
the  lot"  The  answer  seems  equitable  and 
plausible,  but  it  la  not  so  In  fact  for  the 
dty  was  not  hound  to  proceed  with  the  pro- 
posed improvement  and  it  Is  conceded  that  It 
might  aband<m  the  proiHMed  Improvement 
upon  refunding  tbe  money  collected  therefor. 
It  follows  that  when  the  plaintiff  purchased 
the  lot  there  was  not  to  all  "Intents  and  pur- 
poses" a  sidewalk  in  front  of  it  nor  did  he 
then  have  any  absolute  right  to  have  a  walk 
built  in  front  of  the  lot  We  hold  that  the 
<A1y  was  legally  Justified,  upon  the  failure 
of  the  c(»uiIderation  for  tbe  spedal  assess- 
ment In  paying  the  amount  thereof  to  the 
person  from  whom  it  was  received,  the  plain- 
tiff's grantor,  and  that  the  complaint  does 
not  state  a  cause  of  action. 
Judgment  aiBrmed. 


FHISOH  r.  OHIOAGO  GBBIAT  WBSTBBK 
BT.  OO. 

(Snpnme  Oonrt  of  MinnMOta.   JToly  14.  1905.) 

Bailboads  —  AnncALB  Etixin  or  Track— 
AonoH  FOB  Dauaqbs— Pboxdutc  Cause. 
The  right  of  way  of  the  defendant  and 
that  of  another  railroad  company  ran  east  and 
west  wn«  parallel  and  adjomins  with  no 
fence  between  them;  that  of  the  dtfendant  be- 
ing immediately  north  of  thi^  of  the  other  com- 
pany. The  defendant  had  a  fence  on  the  north 
side  of  its  way,  and  the  other  company  on  tbe 
south  side  of  Its  way.  The  defendant  left  a 
gap  in  its  fence,  and  the  horse  vi  the  ^aintlff 
passed  through  It  crossed  Its  way,  and  went 
upon  the  track  of  the  other  company,  where 
be  was  killed  by  its  train.  This  is  an  action  to 
recover  from  the  defendant  for  tbe  loss  of  the 
horse.    Held : 

1.  Section  2605,  Oen.  St  1894,  bas  no  ap> 
plication  to  actions  for  damues  for  loss  of  do- 
mestic animals  by  reason  of  the  fallate  of  a 
railroad  company  to  fence  Its  road,  and  that 
section  2603,  Oen.  St  1894,  exdusively  refer* 
to  and  controls  such  actions,  which  Is  limited 
in  Its  operation  to  animals  killed  or  Injured  on 
the  right  of  way. 

[Bd.  Note. — For  eases  In  point  sss  voL  41, 
Out  Dig.  Railrosrts.  fl  1409-1400.] 

2.  That  the  proximate  ewise  of  tito  death  of 
the  horse  was  tbe  ne^Iaenos  of  Qm  other  oom- 
I>any  in  failing  to  fence  its  road. 

(Syllabus  by  the  Oonrt) 
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Appeal  from  District  Court,  Winona  Coun- 
ty; Artbor  H.  Snow,  Judga 

Action  by  John  Frlsch  against  the  catlcago 
Great  Weston  Railway  Company.  Terdict 
for  plaintiff,  rnun  an  order  denying  a  mo- 
tion for  Judgment  notwltbstandlng  the  rer- 
diet  or  (or  new  trial,  defendant  appeals. 
Reversed. 

A  O.  BrlggB,  T.  P.  McNamara,  and  Thom- 
as Simpson,  for  appellant.  Henry  H.  Lam- 
berton  and  Fred  C  Campbell,  for  respondent 

STABT,  C  J.  TtdB  action  WM  broui^t  to 
recorar  damages  fOr  the  loss  of  a  hone  which 
tte  onnplalnt  all^^  was  kilted  by  Reason  of 
the  tellnre  of  the  defendant  to  fance  its  rail- 
road. On  the  trial  of  the  cause  and  at  tho 
dose  of  the  evidence  the  defendant  requested 
the  trial  eonrt  to  Instmct  the  Jury  to  retnm 
a  verdict  In  Its  favor,  nils  iras  denied,  cause 
sabmltted  to  the  Jnn'*  kdA  a  Terdict  retnxned 
fyt  the  plaintiff  in  the  smn  of  96B0.  The  de- 
fendant appealed  from  an  order  denyliv  Iti 
motion  for  Judgment  notwithstanding  the 
verdirt  or  for  a  new  triaL 

While  other  errors  are  assigned  by  the  de- 
fendant, all  Qt  them  which  are  nrged  In  Its 
brief  are  Included  in  the  general  proposition 
that  the  undisputed  evidence  shows  as  a  mat- 
ter of  law  that  ttie  defendant  Is  not  liable  tar 
the  km  of  the  hmw;  or.  In  othor  w<nrds,  that 
upon  the  whole  evidence  It  was  entitled  to  a 
directed  verdict  This  ti  tb»  (mly  anestlon 
presented  for  our  decision,  for  aBslgnments 
(3t  error  not  spedflcally  nrged  In  the  brief 
are  deemed  waived. 

niere  Is  no  snbstantlal  dispute  In  the  evl- 
deno^  and  the  facta  established  It  are 
these:  At  tiie  time  the  horse  was  killed,  and 
for  sinne  years  before,  the  defendant's  right 
ot  way  and  that  of  the  Chicago  &  Norths 
western  Railway  Company,  hereafter  refer- 
red to  as  the  "Northwestern  Company,"  at  a 
pctot  tiiree  miles  east  ot  the  city  of  St 
Charles,  in  this  states  were  parallel,  and  ad- 
joined each  other;  the  defendant's  right  of 
way  being  on  the  nortti  and  that  of  the  North- 
western Company  Immediately  adjacent  on 
the  sonth.  Bach  rl^  of  way  was  100  feet 
wide;  with  nb  fence  betwem  them.  At  a 
point  where  Oe  TlgbtB  of  way  are  so  parall^ 
and  adjuent  tbeee  la  a  ifflvate  road  leading 
from  the  highway  on  the  north  to  a  private 
crossing  extouUng  over  both  ways  and  end- 
ing in  the  inclosed  yard  of  Mr.  Baker  on  the 
sonth.  This  crossing  was  planked  between 
the  rails  of  both  companies,  and  for  a  con- 
siderable tfane  had  been  left  open  without 
any  f«ice.  gate,  bar,  ae  other  obstruction  to 
preroit  powms  and  domestic  animals  pass- 
ing from  the  pnbllc  highway  on  the  north  up- 
on both  rights  of  way.  At  the  point  where 
the  ways  of  the  two  companies  are  parallel 
Hie  Northwestern  Con^any  had  no  fence  on 
the  narOk  side  of  Its  ri^t  of  way,  and  the  de- 
fendant had  none  on  the  aontii  side  of  Its 
way.  The  two  ways  were  fmced,  teaxpt  aa 


stated,  by  the  Northwestern  Company  keejh 
Ing  up  a  fence  on  the  sonth  side  of  its  right 
of  way  and  the  detaidant  keepliv  up  one  on 
the  north  of  Its  right  of  way,  leaving  a  strip 
of  Inclosed  land  200  feet  Is  width.  Eacli 
oompai^,  however,  had  uclvslve  possesstm 
and  control  of  its  own  right  of  way.  On  the 
night  of  Mfl7  22,  1908,  the  horse  was  In  a 
bam  in  St  Charles,  which  durli%  the  night 
was  blown  over,  and  the  horse  released.  He 
then  went  east  along  the  public  highway 
north  of  the  defendanlfs  right  of  wfty  until 
he  came  to  tlie  private  crossing,  along  which 
he  went  upon  the  deftodant's  right  of  way, 
there  being  at  that  point  no  fence,  cattle 
guard,  or  obstmctlm.  He  then  left  the  de- 
fendant's rii^t  of  way  and  went  upon  that  of 
the  Northwestern  C<nnpany,  fliere  being  no 
fence  between  them.  Thence  he  passed  along 
the  last-named  right  of  way  for  a  distance 
of  smne  80  rods,  where  he  was  struck  and 
killed  by  a  west-bonnd  train  of  the  North- 
western Company.  Vpaa  these  facts  It  Is 
the  ctmtentlon  of  the  defendant  that  It  is  not 
liable  for  the  kUItog  of  the  horse,  tm  he  was 
not  killed  upon  Its  right  of  way,  nor  was  Ite 
failure  to  fence  the  proximate  cause  of  his 
death;  and,  further,  tiiat  the  Northwestern 
Company,  whose  tight  of  way  waft  not  fenced 
on  the  north  side  thereof,  Is  alone  liable  fbr 
the  loss.  On  tile  other  hand,  the  plaintiff 
claims  that  It  Is  not  material  whether  the 
other  company  be  liable  or  not  for,  In  any 
event  the  defendant  Is  liable  for  the  loss 
because  neltho-  side  of  its  right  of  way  wob 
properly  fenced,  but  1'  th^  had  beoi,  Qie 
Ion  wonld  not  have  occurred.  Which  party 
is  rigfatf 

A  solution  of  the  question  depends  upon 
the  construction  to  be  given  sectlcus  2m2- 
2609,  Gen.  St  1894.  At  ctnomon  law  It  was 
the  duty  of  the  owners  of  domestic  animals 
to  keep  them  upon  their  own  premises.  A 
railroad  company  by  common  law  was  not 
required  to  fence  Ite  right  of  way,  and  domes- 
tic animals  coming  thereon  were  trespassers, 
and.  If  killed  or  injured,  the  owner  had  no 
remedy  unless  the  company  failed  to  use 
ordinary  care  to  avoid  Injuring  them  after 
the7  were  dlscovoed  in  a  place  of  dangw. 
The  rl^t  of  the  plaintiff  then  to  recover  In 
this  case  depends  upon  the  fencing  stetutes 
of  the  state  we  have  referred  to,  the  orlgtoal 
of  which  Is  Gen.  Laws  1872.  p.  79,  a  2S. 
Section  1  thereof  Is  sectlcm  2602,  Gen.  St 
1884,  and  provides  that:  **A11  railroad  com- 
panies in  this  stete  shaU,  within  six  months 
from  and  after  the  passage  of  tills  ac^  build 
or  cause  to  be  built  good  and  suffldoit  cattle 
guards  at  all  wagon  crossings  and  good  and 
substantial  fences  on  wSi  side  of  such  road." 
Section  2  thereof  is  section  26^  td.,  and  pro- 
vides that:  "All  railroad  companies  shall  be 
liable  for  domestic  animals  killed  or  UtJnred 
by  the  negligence  of  swA  companies.  asA  m 
failure  to  buUd  and  maintain  cattie  guards 
and  fences,  as  above  provided,  shall  be  deem- 
ed an  act  of  negligence  on  the  part  ctf  such 


Digitized  by 


280 


lOA  NOBTHWUrBBM  BlDPOBTmL 


eonumniea."  QecUm  813ienotlstnctlcai2SD4k 
Id.,  and  pioTldai  for  double  ooits  If  paTineiit 
Is  delayed  ao  dajv  In  actloni  to  reoorer  tor 
Injury  or  kUUng  of  domestic  animals  by  rail- 
roads. Section  4  tiienof  provided  ftir  tnble 
damages.  Cbapter  25,  p.  79,  Gen.  Laws  1872, 
was  r»«nacted  ti^  Gen.  Laws  1876;  p.  a 
24^  and  by  Gen.  Laws  1877.  pwll4^  c  78.  Sec- 
tion 4,  proridlng  tat  trd>Ie  damages,  waa 
amended  so  as  to  read  as  follows:  **Any 
company  or  corporation  operating  a  line  of 
railroad  in  tills  atat^  and  wbldi  ccMi^any 
or  corporation  haa  failed  or  neglected  to  fence 
said  road  and  to  erect  crosalngs  and  cattle 
guards  and  maintain  sncb  fences,  crossings 
and  catUe  guards  shall  bereaftn  be  liable  for 
all  damages  anatalned  by  any  person  in  con- 
seqoence  of  sncb  failure  or  neglect"  This 
la  the  original  of  section  2695,  Gen.  St  1884, 
which  waa  re-aiacted  and  amended  by  Laws 
1897,  p.  612,  a  846,  by  adding  a  proTlsion  re- 
lating to  damages  sustained  by  owners  of 
land  abutting  oa  an  nnfpnrwd  rli^t  of  way. 
A.  proviso  was  also  added  to  the  rffect  that 
sections  2083  and  2894  should  remain  In  full 
forces  and  the  liability  of  railroad  onnpanles 
for  stock  therein  and  thereby  Imposed  should 
be  In  no  way  changed,  released,  or  modified. 
It  is  clear  ftom  these  sera-al  aectlons  of  t3ie 
statute  and  thdr  hlstwy  that  sectlim  2698 
deals  ezclustvely  with  tlw  liability  of  rail- 
road companies  for  domestic  animals  killed 
or  Injured  Iv  their  negllgeoce  In  not  fencing 
their  roads,  and  specifically  Imposes  a  lla> 
blllty  thereftir.  The  section  Is  complete  wlthr 
In  itself,  no  further  legislation  being  neces- 
sary to  make  it  effectlTe.  It  was  not  until 
five  years  after  the  mactmoit  of  this  section 
that  section  2695  was  enacted,  which  provides 
In  general  tarns  that  a  railroad  company 
shall  be  liable  for  all  damages  sustained  by 
any  person  by  reason  of  Its  fftUure  to  fence 
its  road.  It  to  quite  clear  that  this  last  sec- 
tion was  not  Intended  to  give  a  cause  of  ac- 
tion for  injuring  ot  klllli^  domestic  animals, 
for  such  came  of  action  had  already  been 
givoi,  with  a  provlslim  ftv  the  recovery  of 
double  costs  therein.  The  purpose  of  section 
2695  was  to  ivoTlde  for  -cases  not  Included  in 
section  2it98.  In  the  caae  of  Enmions  t.  By. 
Oo.,  85  Hlna  503,  29  N.  W.  202;  s.  c,  88 
Ulnu.  215^  88  M.  W.  840^  alBnned  In  149  U. 
S.  364,  18  Sup.  Gt  870,  87  L.  Bd.  769,  this 
section  2695  was  construed,  and  it  was  held 
that  It  waa  Intended  to  cover  eomeUilng 
more  than  cases  of  Injuring  or  killing  do- 
mestic animals,  which  was  already  provided 
for  by  section  26^,  and  that  It  gave  a  cause 
of  actum  for  damages  sustained  by  &n  abut- 
ting land  owner  by  reason  of  the  fidlure  of 
the  railroad  cmupany  to  fence  its  right  of 
way.  And  In  Basse  v.  I^.  Go.,  68  Minn.  216, 
71  N.  W.  20,  87  L.  B.  A.  691.  64  Am.  St  Bep. 
472,  it  was  held  Out  section  2B&S  gave  a 
cause  of  aetloB  fw  the  killing  of  a  child  that 
had  strayed  upon  the  unf enced  road  of  the 
defendant,  overruling  <m  tbiB  point  the  case 
of  FltEgenld  V.  By.  Co..  29  Ubm.  386,  18  N. 


W.  168,  48  AnL  Bep.  211  Bvt  If  there  were 
any  doubt  whether  sections  2608  and  2694 
are  now  the  exclusive  statutes  giving  and  reg- 
ulating an  action  ftw  killing  or  injuring  do- 
mestic animals  by  neglect  to  fmoe  railroads, 
It  is  srt  at  rest  by  Uw  ptorlao  to  tiu  amend- 
moit  of  1897  to  section  2695  we  have  refer- 
red ta  We  therefore  hold  that  aection  2095 
has  no  application  to  actions  for  damagea 
for  loas  of  domestle  flwimfti^  Injured  or  kill- 
ed by  reason  of  tbe  failure  of  a  railroad  com- 
pany to  fence  Its  road,  and  that  section  2608 
excluslyely  refers  to  and  oontrols  such  ac- 
UoDB.  So  far  as  we  are  advised,  in  every  caae 
where  the  question  of  the  liability  of  rail- 
road companies  for  Injuring  or  killing  do- 
mestic animals  has  arisen  in  this  court,  sec- 
tion 2698  has  been  treated  as  the  statute  im- 
posing the  liability  and  controlling  the  caaet 
In  the  case  of  Qowan  v.  By.  Go,  25  Ulnn. 
828^  the  questlMi  was  whettrar,  undv  aec- 
tlons 2692  and  2693,  the  defendant  was  liable 
for  damagea  dme  ^  domeatlc  fnfmaia  pass- 
ing fn»n  its  rl^t  ot  vray,  1^  reaaon  of  tta 
fkllnre  to  build  f^ces,  to  the  land  ot  the 
plaintiffs  and  there  di^ng  damage;  and  It 
waa  bdd  that  it  was  not  Tbe  case  of  Nel- 
aon  V.  By.  Oo..  80  Minn.  74^  14  N.  W.  800. 
waa  <ne  in  which  the  plabitlff  aought  to  re- 
cover for  the  loss  of  a  mule  which  got  upon 
the  defendants  unfenced  right  of  way,  st^ 
pad  in  a  bole,  and  broke  ita  tag.  It  waa  held 
that  defendant  was  not  liable,  and  the  court. 
In  ctmatmlng  section  2893,  said:  "It  was 
neither  the  design  nor  the  effect  of  the  stat- 
ute to  make  a  railroad  onnpany  liabte  abso- 
lutely fw  all  injuries  whldi  would  not  have 
occurred  had  a  fence  been  built,  regardless 
of  the  fact  whetha  such  Injury  was  the  di- 
rect and  natural,  or  only  the  remote  and  ac- 
cidental, consequence  of  the  absence  ot  the 
fence,  or  whether  the  neglect  to  fence  waa 
merely  the  occasion,  and  not  the  natural 
cause,  of  the  Injury.  •  •  •  3^  omis- 
sion to  build  0ie  feiue  must  have  been  the 
cause,  and  not  the  mwe  occasion,  of  the  In- 
jury." It  baa  beat  unlfiffmly  h61d  1^  this 
court  that  the  purpose  of  the  statute  we  are 
here  considering  Is  to  prevent  domestic  ani- 
mals from  getting  uprat  railroad  tracks, 
flureby  endangering  the  safety  of  the  trav- 
tHing  public,  persons  In  charge  of  trains,  and 
of  the  animals  thanselvee,  by  requiring  the 
roads  to  be  Inclosed  proper  fences  and 
cattle  guards.  Blals  T.  I^.  Co.,  84  Ulnn. 
07-59,  24  N.  W.  558.  57  Am.  Bep.  36;  Smltli 
V.  By.  Oow,  87  Minn.  lOS,  83  N.  W.  816.  The 
lai^age  of  sectUm  2693  and  ttie  purpose  ot 
Its  enactment  clearly  Indicate  that  the  Us- 
blllty  upon  a  railroad  company  for  loss  ot 
domestic  animals  by  a  failure  to  fence  its 
road  is  limited  to  animals  killed  or  Injured 
on  Ite  ris^it  of  way.  We  ao  construe  the  sec- 
tion. It  follows  that  the  defendant  in  this 
case  Is  not  liable  tor  tbe  loaB  of  the  horse 
for  two  reaaoois:  Tbo  fatvse  was  not  killed 
by  the  defendant,  nor  <m  Ite  right  of  vray ; 
and,  further,  the  failure  itf  llie  defoidant  to 
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fence  Iti  rlgbt  of  way  wai  not  the  proximate 
caose  of  the  death  of  tbe  horse,  which  was 
due  proximately  to  the  failure  of  the  North- 
western Company  to  fence  Ita  road  on  the 
north  side  thereof.  It  la  true  the  defendant 
was  negligent  In  not  fencing  its  road,  but 
such  negligence  was  merely  the  occasion  of 
the  injury.  On  the  other  hand,  the  failure 
of  the  Northwestern  Company  to  Incloee  its 
road  with  a  fence  resulted  In  the  horse  get- 
ting upon  its  tracks,  where  be  was  killed  by 
Its  train.  This  was  an  independent  inter- 
renlng  cause,  from  which-  the  loss  resulted ; 
hence  it  was  the  proximate  cause  thereof. 
We  therefore  hold  that  the  defendant  was 
entitled  to  Judgment  In  its  favor  notwith- 
standing the  verdict,  and  that  the  order  de- 
ajiag  its  motion  for  auch  Judgment  must  be 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court,  with  direction  to  grant  the  mo- 
tion and  canse  Judgment  to  be  aitared  ac- 
cordingly. 
80  ordfflred. 


KBEJiT  r.  OITY  OF  FABIBAUI/F. 
<8iipnme  Gonrt  of  Hlnnssota.  June  28,  1905.) 

IfUinCIPAI.  OokPOKATIONB— INJVBT  TO  SBBT- 

aot^Darobbous  Placx  TO  Work— NoTiGB. 
Chapter  248,  p.  469,  Laws  1897,  requiring 
90  dara'  notice  to  be  giren  to  a  municipality  of 
cl&imB  for  injuries  received  from  defects  in  Its 
streets,  sidewalks,  or  its  public  works,  before 
action  therefor,  does  not  an>l7  to  a  case  where 
an  employe  or  seirant  asks  for  redress  for  in- 
juries from  the  negligence  of  a  citT  in  failing 
to  provide  a  reasonably  safe  place  for  Its  serr- 
uits  to  work,  or  other  abeolate  duties  d  tbe 
master. 

(Byllabos  bsr  the  Court) 

Appeal  from  District  Court,  Bice  County; 
Tbomaa  8.  Buekham,  Judge. 

Action  by  WilUam  Kelly  against  the  dty 
of  Farlbaolt  From  an  order  oTerrollng  a 
demurrer  to  the  complaint,  defendant  ap- 
peals. Afihmed. 

Robert  Mee,  for  appelant  P.  McGorem, 
for  reapimdenL 

LOVELT,  J.  This  appeal  Is  from  an  order 
OTerrollng  a  general  demurrer  to  a  complaint 
which  alleges  that  at  a  designated  time,  in 
the  dty  of  Faribault,  plalntitT  was  at  work 
repairing  one  of  the  public  streets  therein 
under  the  employment  of  the  defendant,  by 
the  superintendent  of  its  waterworks,  who 
bad  general  charge,  and  was  authorized  to 
hire  the  plaintiff;  that  such  snperiotendent 
placed  the  plaintiff  at  work  in  a  trench  which 
was  defective  In  its  construction  and  was 
not  properly  braced,  which  caution  was  omit- 
ted by  defCTdant,  whereby  the  loose  earth 
fell  upon  and  injured  him,  for  which  be  seeks 
to  recover  damages  in  a  substantial  snm. 

The  accident  occurred  more  than  80  days 
previous  to  the  commencement  of  the  action, 
and  It  was  Insisted  by  the  appellant.  In  be- 
half of  the  dty,  that  Inasmuch  as  it  did  not 
appear  that  plaintiff  htUl  served  tbe  notice 


of  his  claim  30  days  aftor  it  occurred,  and 
before  suit,  under  the  terms  of  chapter  248, 
p.  469.  Laws  1897,  it  could  not  be  maintained. 
The  provisions  of  this  statute  relate  to  a  de- 
fective bridge,  street,  public  works,  or  places 
therein  enumerated;  and  we  think  it  very 
dear,  trom  the  history  of  the  law  requiring 
notice  to  mnnldpalltles  of  Injuries  thereon, 
and  Its  subsequent  development,  that  it  never 
was  Int^ded  to  apply  to  the  relations  be- 
tween mastffl  and  servants  when  tbe  latter 
are  Injured  by  reason  of  failure  to  perform 
the  obligations  of  the  former  to  provide  a 
reasonably  safe  place  for  the  servant  to  work, 
or  as  to  any  absolute  duties  which  are  en- 
Joined  by  law  upon  the  employer.  Tbe  ob- 
ject of  the  notice  when  required  is  well  un- 
derstood to  be  to  give  the  munldpallty  an 
oi^rtunlty  to  investigate,  and  to  protect 
against  fictitious  claims.  The  reason  for  the 
rule  hardly  applies  In  a  case  where  its  own 
servants  are  injured  in  such  work  by  tbe  neg- 
ligence of  tbe  master,  but  specifically  to  cases 
where  the  public  are  interested  in  using  with- 
in their  rights  the  property  of  the  dty.  With 
reference  to  such  Injuries,  when  they  occur, 
the  munldpallly  wocUd  seldom  have  notice  or 
opportunity  to  obtain  the  requisite  Informa- 
tion of  the  cause  thereof,  or  the  evidence  of 
the  city's  negligence,  to  enable  it  to  defend, 
after  long  delay.  This  would  not  apply  to 
an  Injury  of  the  kind  happening  In  this  case, 
for  It  must  be  presumed  that,  with  reference 
to  Its  own  servants,  and  the  violation  of  Its 
duties  to  them.  It  has  and  ought  to  have  the 
same  notice  as  other  persons  occupying  the 
relation  of  employer  over  the  persons  who 
are  in  direct  relation  with  It  While  a  very 
strict  and  technical  construction  of  the  stat- 
ute might  bring  the  case  within  its  letter,  we 
are  very  clear  It  was  not  within  Its  spirit 
and,  If  It  is  desired  that  It  should  be.  the 
relief  must  be  obtained  from  the  Legislature. 
The  order  appealed  from  la  affirmed. 


McGILLIS  V.  DtJLUTH  &  N.  M.  RT. 

(Supreme  Court  of  Minnesota.   June  30.  1905.) 

InjUBT  TO  Employ*  —  Bvidencb  —  Waktoh 
Neqlioence  or  Otheb  EmplotAs. 

A  state  of  fact  which  tends  to  show  diat 
ordinary  care  might  be  wanting  on  the  part  of 
two  employes  of  a  defendant  railroad  held,  un- 
der the  evidence,  not  sufficient  to  authorize  a 
Bubmissi<m  of  the  question  of  wanton  negligence 
of  such  servants  ia'occasioniiv  the  injuries  and 
death  of  a  brakonan  from  a  oollision  with  an 
engine. 
(Sjllabas  by  the  Court) 

Appeal  from  District  Court,  St  Loola 
County;  Wm.  A.  Cant,  Judge. 

Action  by  Joseph  McGIHis,  administrator 
of  QiUls  McOlIUs,  against  the  Duluth  & 
Northern  Minnesota  Hallway.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  tri- 
al on  Judgment  In  tbe  altematlTi^  defendant 
appeals.  Reversed. 
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DftTla  ft  HolUster,  for  appelant  Jobn 
Jenswold,  Jr^  for  leq^ondcnt 

LOTELT»  J.  nils  li  an  action  1^  u  ad- 
mlnlatrator  to  xeoorer  for  fito  negligence  of 
defendant;  wblch  It  ia  claimed  caused  the 
deatb  of  a  brahman  (OIllls  McOUUa)  on  a 
logging  train  in  Pendant's  Tarda  at  Knife 
Birer,  in  tbla  state.  It  was  tried  to  a  Jury, 
who  retomed  a  general  verdict  In  favor  of 
plalntUE,  finding  specially  that  the  death  of 
intestate  resulted  from  the  negligence  of 
Frank  Kimball*  engineer,  and  the  fireman, 
Andrew  Connelly,  In  the  operation  of  a  loco- 
motive. There  was  a  motion  for  a  new  tri- 
ll or  Judgment  In  the  alternative,  which  was 
overruled.   This  appeal  is  from  that  order. 

D^endanta  yards  had  four  separate  par- 
allel tracks  running  east  and  west,  called 
by  numbers  1,  2,  3.  4.  Between  each  these 
tracka  was  a  space  of  nine  fee^  on  which 
logs  occasionally  fell,  a  train  with  cars  was 
pulled  Into  the  yard.  The  locomotive  in 
charge  of  Kimball  was  cut  off  on  track  No. 
2,  and  ran  northeasterly  to  a  water  tank  at 
the  end  of  the  yard,  a  distance  of  SO  or  40 
car  lengths.  This  engine  remained  at  the 
tank  some  10  minutes,  after  which  it  back- 
ed down  on  another  (lead)  track  to  take  on 
coaL  While  this  engine  was  at  the  water 
tank,  anotber  train,  on  which  intestate  was 
head  brakeman,  came  in  on  track  3.  Its  en- 
gine was  cut  off,  pulled  easterly,  and  then 
switched  upon  track  2.  to  be  coupled  to  Kim- 
ball's train,  to  take  out  some  cars  therefrom, 
and  then  backed  down  to  be  coupled  on  in- 
testate's train  on  track  No.  S,  so  as  to  make 
up  a  full  train.  Intestate  In  the  meantime 
followed  the  engine,  aa  was  his  duty.  Thera- 
npon  Kimball's  tender  and  engine  backed 
from  the  water  tank  with  a  brakeman  on 
the  footboards  until  It  came  to  within  10  or 
12  feet  of  a  swltdi,  where  he  stepped  off. 
In  backing  this  locomotive  the  engine  passed 
the  cars  on  intestate's  train,  who,  being  on 
the  opposite  side  at  the  time,  passed  over 
the  coupllnga  and  proceeded  towards  the 
track  on  which  Klmball'e  eiUTlne  was  mov- 
ing; the  engineer  being  on  the  right  side, 
his  fireman  on  the  left  The  evidence  indi- 
cates that  intestate  passed  in  front  of  ttie 
tender,  wblch  continued  to  move  backward 
until  it  struck  him.  throwing  him  on  the 
track,  where  he  fell  to  the  outside.  The  en- 
gine passed  over  bim,  Intestate  receiving 
such  Injuries  that  he  died  soon  after. 

The  complaint  in  this  action  charged  the 
defendant  with  negligence  of  the  englnear 
and  fireman  in  falling  to  ling  a  bell  and  ob- 
serve precautions  for  the  protection  of  Intes- 
tate, and  the  evidence  to  auppMt  plaintiff's 
cause  of  action  was  directed  to  this  issue. 
It  may,  for  the  purpose  of  this  argument,  be 
conceded  that  it  was  sufdclent  to  require  its 
submission  to  the  Jury  upon  the  question 
whether  Intestate's  fellow  servants  the  fire- 
man and  engineer  exercised  due  care;  but 
we  are  required  on  this  review,  upon  the  ex- 


ceptions that  WW*  taken,  to  ensldar  an 
inatmctlon  of  the  learned  trial  conrt  whlcb 
authorised  the  Jury  to  find  in  favor  of  the 
plaintiff  If  ^ther  the  engineor  or  flranan 
fiUled  to  enrdse  a  higlm  degree  of  duty 
than  (odinaEy  eate.  The  learned  trial  ooort, 
aftra  having  given  InatructlonB  d^hilng  the 
duty  of  tin  defendant  to  exerdse  through 
Its  swvants  mrdlnary  care  for  the  protection 
of  intestate,  adds:  "There  la  one  set  of  dr- 
cnmstances  under  which  plaintiff  may  recov- 
er, although  you  may  find  tliat  the  deceased 
was  negligent.  If  the  engineer  and  flrman 
saw  deceased  going  up<m  the  track,  and  In^ 
to  a  place  of  danger,  and  if,  after  seeing  him 
In  or  going  into  sadi  place  of  peril,  Uiey  fail- 
ed to  exercise  the  pmpw  degree  of  care — 
that  ordinary  care  to  prevent  Injuring  him 
— ^if  snch  injuries  could  have  been  avoided 
if  sodt  care  had  beeu  taken,  then  plaintiff 
may  recover,  although  deceased  may  have 
bem  himself  negligent  in  going  upon  the 
track  where  he  then  was.  Ton  will  deto- 
mlne,  then,  from  this  evldMice,  whether  the 
engineer  or  fireman  were  negligent;  wheth- 
er, if  tlt^  were,  the  decwsed  was  injured 
by  dangers  the  risk  of  whldi  he  assumed; 
whether  the  deceased  was  himself  negligrat; 
and,  if  the  deceased  was  negligent,  whether 
the  en^eer  or  fireman  saw  him  in  a  place 
of  peril  In  time  to  liave  avoided  such  injury 
had  tbaj  tainn  the  pnver  degree  of  care^** 
The  Jury  were  thus  told  In  that  event  If  in- 
testate WM  negligent  he  atill  might  recover, 
providing  the  «iglneer  and  fireman,  after 
discovering  tds  peril,  could  have  avoided  In- 
juring him.  In  support  of  this  inatmctlon 
counsel  fear  plaintiff  relies  uiKm  a  ease  fn  this 
court  (Bawltser  T.  St  Paul  dtj  Ballway  Oo., 
100  N.  W.  664);  but  an  examlnattot  of  the 
evidence  leada  us  to  the  oracludon  that  the 
■full  force  of  the  principle  laid  down  In  this 
case  baa  not  been  appreciated  by  the  learn- 
ed trial  court,  for  we  are  satlaflad  that  the 
evidence  in  tilts  case  waa  not  sndi  as  to 
charge  the  engineer  or  fireman  with  such 
wanton  nilsc<niduet  or  diaregard  of  duly  as 
to  Juatify  the  Instmctltm  which  we  have 
quoted  above.  The  evidence  t6nds  to  show 
that  intestate,  as  well  as  other  Inakemen, 
were  moving  on  the  trades  at  all  times  when 
engines  had  to  pass  thereon;  that  the  die* 
charge  of  the  duties  of  these  servants  re- 
quired this,  with  which  custom  intestate  was 
familiar;  and  it  la  apparent  that  engineer* 
operating  their  engines  on  the  tracks  could 
not  but  know  that  brakemen  and  yardmen 
would  thus  be  upon  the  tracks,*  and  would 
at  times  be  presumably  expected  In  the 
performance  of  their  duty  to  exwdae  dne 
care  in  protecting  themselves  to  avoid  colli- 
sions. It  Is  mutdk  easier  for  an  individual 
who  Is  employed  to  make  couplings,  give  sig- 
nals, and  do  tbla  work,  to  step  out  of  the  way 
of  a  train  tiian  it  is  tor  an  engine  to  avoid 
being  In  his  way.  From  this  it  would  fol- 
low, as  we  have  often  held  In  other  cases, 
that  a  person  in  charge  of  an  engine  might 
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reasonaUy  presame,  In  the  absence  of  clear 
erldence  to  tbe  contrary,  tba.t  sticta  serrants 
would  p«rfonn  their  duty,  which  waa  to 
avoid  exposing  themselTes  snnecesaailly  to 
danger.  The  principle  laid  down  In  tiie  case 
of  Bawltser  v.  St  Panl  CBty  Ballwar  Co^ 
cnpra,  upon  which  plalntltTa  connati  rellea» 
was  based  upon  facts  which  fnll7  rebnt  the 
presomptlon  which  we  think  existed  In  this 
cue,  and  might  wdl  have  led  the  engineer 
and  fireman  to  act  fherecm. 

It  woold  aerre  no  naefnl  purpose  to  review 
flie  erldence  In  detail  which  has  led  ns  to  the 
concloslon  tiiat  there  were  no  wanton  or 
wUlfnl  acts  on  the  part  of  tbe  fireman  or  en- 
gliieer  Kimball.  Under  ttie  cinnunstancee 
attmdlng  this  injury  the  moat  that  could  be 
claimed  woold  be  that  these  aerranta  did  not 
folly  appreciate  intestate's  danger  whoi  be 
was  on  tbe  tnck  befbre  tbe  tendw.  Tbe  ev- 
idence does  not  clearly  Indicate  that  tbese 
senranta  knew  that  Intestate  would  remain 
there  in  peril.  Th^  might  fairly  presmne 
tttm  the  fhcta  dlacloaed  tiiat  he,  aa  well  as 
other  brakemen*  in  morlng  about  from  place 
to  place,  eontlnnally  passing  into  places  of 
danger  and  out  of  tbe  same,  would  exravlse 
care  to  protect  themselTes  as  was  usnal,  and 
effect  was  required  to  be  given  to  it;  and 
we  are  satisfied  from  the  evidence  that  It 
was  error  to  permit  tiie  jury  to  find  that  In- 
testate had  not  dtme  ao,  which  may  have  le- 
salted  to  tbe  verdict  returned.  In  view  of 
this  Instruction,  which  was  improper  under 
the  evidence  introduced  to  this  case  without 
reference  to  other  questionB  urged,  we  are 
(tf  the  oplnl<m  that  toere  must  be  a  new 
tM. 

Order  appealed  from  la  revereed,  and  new 
trial  granted. 


JUNG  St  aL  v.  THBa  HAHH  BBIDWIMO 

00. 

(Bnpreme  €!oart  of  Minnesota.   July  7,  1906.) 

1.  New  Tbzal  —  MisoonoiiCT  or  Ck}uHaai>- 
Rekabks  to  Jun. 

Whether  a  new  trial  shonld  be  granted  on 
fbt  groand  of  mlscondact  of  the  attorney  of  the 
prevailing  party  In  bin  remarks  to  tbe  jury  rests 
ID  the  BODDd  Judicial  discretion  of  the  trial 
court. 

pGd.  Note.^ — ^FoT  cases  In  point,  see  rcL  87, 
Cent  Dig.  New  Trial,  H  9, 10.  4^  44.] 

2.  gAin. 

Tlie  otdtr  granting  a  new  trial  In  this  ease 
on  the  gronnd  stated  held  not  an  abuse  of  dis- 
cretion. 

8.  fUaKB—AMKHomiT  or  Monon. 

Ttio  trial  court  tias  tbe  power  to  permit  an 
usendauDt  to  a  motion  for  a  new  mal  after 
declsfon  thereon  hj  Inserting  therdn  an  addi- 
tional groand  of  motion,  where  such  relief  will 
not  prejudice  the  adverse  party, 
_[Bd,  Note. — For  cases  in  iK^t,  see  87, 
Cent  Dig.  New  Trial,  f  282.1 

(Syllabns  by  the  Court  J 

Appeal  fkemi  DMrkt  Oonr^  Bamssy  Coun- 
ty; Qmttt  h,  Bunn,  Jvdgik 


Action  by  Simon  Jung  and  nenuan  Jung, 
partnmr  as  S.  Jong  ft  Ca  against  the  Tbeo. 
Hamm  Brewing  Company.  Y»dict  fbr  plato- 
tiffs,  and  from  an  order  granting  a  new  trial 
they  appeal  AflBrmed. 


Ambrose  Tlgbe,  for  appelant!. 
Zolbuan,  fw  reepMidait 


Reese  * 


BROWN,  J.  Action  to  recover  the  value  of 
certain  property  alleged  to  have  beoi  wrong- 
fully takm  and  converted  1^  defoidant. 
Platotiffs  bad  a  verdict  to  tiw  court  below, 
which  was  vacated  on  motion  ot  defendant 
and  a  new  trial  granted,  upon  the  ground  of 
the  misconduct  of  tbe  attorney  for  platotiffs 
to  certato  rema^  made  by  talm  to  bis  ad- 
drees  to  tin  Jury,  from  wUdi  order  plalntUfs 
appealed. 

The  question  wbetber  a  new  trial  ahall  bo 
granted  on  tbe  ground  of  miacondnct  of  coun- 
sel to  his  remarks  to  the  jury  reste  to  the 
sound  Judicial  discretion  of  the  trial  court; 
and  when  that  court  has  considered  and  imss- 
ed  apon  a  motion  based  upon  that  ground, 
and  granted  a  new  trial,  this  court  wiU  not 
toterfere,  ^cept  it  appear  that  toe  dlscr^ 
Hon  of  the  trial  court  was  clearly  abused. 
Watson  V.  By.  Co.,  42  Utam.  46.  4S  N.  W. 
904;  hooxAa  v.  Ry.  Co.,  81  Minn.  528,  18  N. 
W.  661;  B^kldiy  v.  By.  Co.,  Ifton.  407, 
C2  N.  W.  218.  Tbe  rule  stated  applies  to  and 
cmtrols  toe  case  at  bar. 

Tbe  remarks  of  ootmsel  to  tbe  jury,  which 
Ibe  trial  court  held  prejudicial,  were  as  tol- 
lows:  "These  breweries  in  this  dty  and  tn 
all  toese  big  dties  have  got  to  rule  with  a 
rod  of  iron,  and  these  men  who  run  sa  locus 
and  buy  gooda  from  them  are  notoing  but 
toelr  galley  aiavea  In  nine  caaea  out  of  ten. 
Is  toat  man  Brooa  a  tree  man?  I  should 
like  to  know  how.  He  la  doing  bualneas  over 
on  toe  West  Bide.  By  whose  indulgence,  by 
whose  permission,  is  he  doing  bnaineasT  By 
toe  permlssioa  of  the  Hamm  Brewing  Com- 
pany. It  owns  bis  license.  It  can  revoke 
bis  capadty  to  do  business.  It  owns  the 
building.  It  owns  the  fixtures.  It  owns  toe 
bar.  It  owns  him.  And  toat  Is  toe  way 
wlto  nine-tenths  of  these  saloon  keepers 
around  toe  dty.  They  are  owned  by  toe 
brewery  companies,  and  toe  brewery  eom- 
panlea  have  to  rule  toem  wlto  a  rod  of  Iron. 
And  here  were  two  farmers  who  came  op 
and  started  a  aaloon  on  Payne  avenue,  and 
owed  the  Hamm  Brewing  Company  $68.  and 
toey  had  toe  boldness  and  toe  temerity  and 
toe  rashness  to  i^ve  a  chattel  mortgage  to 
anotoer  one  of  toelr  creditors,  and  toe 
Hamm  Brewing  Company  came  In  and  wip- 
ed toem  out  of  existence.  Now,  let  every 
saloonkeeper  in  St  Paul  understand  toat 
toat  ia  what  happens  If  any  saloonkeeper 
who  owes  us  money  tries  to  do  business. 
We  will  take  toe  chances  of  what  may  hap- 
pen. What  chances  do  we  take?  Why, 
toeae  brewing  companies  are  tremendous  or- 
ganizatiooa.   They  are  built  up  by  men  of 
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ability.  Mr.  Hamm,  who  went  on  that  wit- 
ness standf  Is  a  man  of  ability  and  character 
and  reputation,  and  the  others  of  them  are 
able  men.  There  Isn't  any  doubt  about  It, 
and  a  great  many  of  them  good  men — men 
who  do  good  In  the  community,  but  who  are 
as  powerful  as  kings.  Just  think;  three 
hundred  saloons  in  this  dty!  Almost  erery 
one  of  them  owned  by  these  brewing  com- 
panies. Go  Into  any  of  yonr  legislative  bod- 
ies, your  common  councils,  your  city  boards, 
even  your  mayor,  In  almost  any  of  these 
large  cities — don't  these  brewing  companies 
dictate  who  their  officials  are  to  be?  Haven't 
they  representatives  everywhere?  They  are 
perfectly  tremendous  in  power."  These  re- 
marks did  not,  as  we  view  the  matter,  call 
for  severe  punishment  of  the  plaintiffs  or 
their  counsel.  The  latter  portion  only  would 
seem  In  any  material  or  substantial  respect 
Improper.  But  whether  the  language  nat- 
urally tended  to  prejudice  the  defendant  be- 
fore the  Jury  was  peculiarly  for  the  trial 
court  to  determine,  having  In  view  the  con- 
ditions and  circumstances  surrounding  the 
trial,  the  conduct  of  the  parties  and  counsel 
in  court,  and  all  matters  throwing  light  up- 
on the  subject  The  court,  acting  on  Its 
Judgment,  declared  that  the  remarks  were 
prejudicial.  We  are  unable  to  soy  that  It 
was  a  clear  case  of  abuse  of  Judicial  dis- 
cretion. 

Nor  was  there  any  waiver  of  the  miscon- 
duct by  counsel  for  defendant.  It  Is  true 
that,  In  response  to  a  question  addressed  by 
counsel  for  plalntifBs  to  the  court — ^whether 
he  should  retract  the  language — to  which 
the  court  made  no  reply,  counsel  for  de- 
fendant stated  that  he  did  not  care  what 
plaintiffs'  counsel  did  In  that  respect;  but 
coupled  with  that  statement  he  reiterated 
his  exertions.  Counsel  did  not  retract  the 
remarks,  and  the  exceptions  were  not  over- 
come by  his  Inquiry  of  the  court  whether  he 
should  do  so. 

The  motion  for  a  new  trial  here  under  con- 
sideration did  not  specif  as  a  ground  there- 
of "misconduct  of  the  prevailing  party,"  the 
theory  of  counsel  being  that  the  question 
could  be  presented  under  the  assignment  of 
errors  In  law  occurring  at  the  trial.  After 
the  motion  for  a  new  trial  had  been  grant- 
ed, an  application  for  rehearing  was  made 
to  the  trial  Judge,  and  counsel  for  defend- 
ant then  applied  for  leave  to  amend  the 
notice  of  motion  by  Inserting  therein,  aa 
an  additional  ground  of  the  motion,  "mis- 
conduct of  the  prevailing  party."  The  ac- 
tion of  the  court  In  permitting  this  amend- 
ment Is  assigned  as  error.  It  is  clear  that 
the  trial  court  had  the  power  and  authority 
to  permit  the  amendment  at  the  time  It  was 
made,  and  defendant  was  In  no  way  preju- 
diced thereby.  The  ground  of  the  motion  for 
a  new  trial  was  the  misconduct  of  counsel 
in  remarks  to  the  Jury.  Those  remarks 
were  made  a  part  of  the  settled  case,  and 
•wen  particularly  specified  In  the  notice  of 


motion.  The  notice  was  tlierefon  <Hily  tech- 
nical^ Insufficient  and  the  court  did  not 
abuse  Its  discretfra  In  allovlnf  ttie  mmoid- 
ment 
Order  affirmed. 


MATTES  T.  OBBAT  NOBTHBBN  BT.  00. 
(Suprone  Ooort  of  Mlimssots    July  7.  190S.) 

1.  Baixboaini  —  DuTT  TO  Fknok  Tuck— 
QnxsrioN  roa  Jubt. 

Oen.  St  ISM,  I  2692,  Tsgulring  every  rail- 
way company  in  this  state  to  fence  its  road,  and 
imposing  a  liability  tor  all  damages  resulting 
from  a  fallare  of  compliance  therewith,  held  to 
sppty  to  the  repair  shops  and  side  tracks  of 
defendant  referred  to  in  the  opinion,  if  prac- 
ticable to  be  fenced;  that  qaestion  being,  on 
the  evidence  In  this  ease,  one  tor  tba  jury. 

2.  Baio— Injubt  to  Pbbsok  oir  Tuck— Goh- 

TBIBUTOBT  NbOLIQINOE  AND  IMPUTABLE 
NiaUOXKCB. 

On  the  evidence  presented  In  the  record, 
tiie  questions  of  contributory  and  imputable 
De^igence  were  f6r  tiie  Jury. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Steams  Coun- 
ty; D.  B.  Searle,  Judge. 

Action  by  Stephen  Mattes,  administrator  of 
the  estate  of  Alois  S.  Mattes,  against  the 
Great  Northern  Hallway  Company.  Verdict 
for  defendant  From  an  order  denying  a 
new  trial,  plaintiff  appeals.  Beversed. 

Theo.  Bruener  and  J.  D.  Sullivan,  for  ap- 
pellant M.  L.  Counttyman  and  George  H. 
Reynolds,  for  respondent 

BROWN,  J.  The  facta  In  this  case  an  aa 
follows:  Defendant  owns  and  operates 
tain  r^»^  shc^fl.  consisting  of  various  build- 
ings and  numerous  side  tracks,  located  iqkbi 
an  85-acre  tract  of  land  owned  by  tt  two 
miles  west  of  81  Cloud.  The  shops  are  naed 
for  the  purpose  of  repairing,  remodeling,  and 
rebuilding  cars  used  by  defendant  in  the 
conduct  of  its  business,  and  are  reached  by  a 
single  or  apur  track  from  the  main  line  of  its 
road.  That  track  la  designated  In  the  record 
aa  "Track  No.  11,"  and  all  othw  tracks  in 
the  yards  are  connected  with  It  by  switches. 
It  extends  f^m  the  main  line,  running  be- 
tween St  Cloud  and  WlUmar,  through  the 
yards,  and  several  hundred  feet  beyond, 
where  It  ends  on  the  open  prairie.  A  pub- 
lic highway  connecting  two  other  highways, 
one  running  north  and  the  other  south  of  the 
land  on  which  the  shops  are  located,  extends 
across  this  lead  track  north  and  south  be- 
tween the  switch  conuecting  the  side  tracks 
and  Its  terminus.  There  are  no  awitdiea 
upon  or  beyond  the  highway.  At  the  time 
complained  of,  plaintiff's  Intestate,  a  boy 
years  of  age,  with  his  older  brother  11 
years  and  8  months  of  age,  were  herding  cat- 
tie  upon  this  land,  and  In  the  vicinity  of  the 
side  tracks  and  repair  shops.  They  entered 
upon  the  yards — whether  for  the  purpose  of 
sheltering  themselves  from  a  rainstorm  or 
some  other  purpoee  1>  not  dear— and  wen 
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mn  Into  by  can  being  moved  by  defendant's 
Berraats,  and  killed.  Plaintiff  bronght  thla 
action,  as  the  administrator  of  the  younger 
boy,  to  recover  damage  for  his  death.  The 
action  la  founded  npon  two  alleged  acts  of 
n^llgence  on  the  part  of  defendant:  (I) 
In  falling  and  neglecting  to  fence  the  shop 
yards  and  tracks  as  required  by  Oen,  St. 
1894,  I  2692;  and  (2)  In  moving  the  cars  In 
the  yards  on  the  occasion  In  qnestlon  wlth- 
ont  proper  signals  or  warning  to  persons 
likely  to  be  npon  or  about  the  yards.  At  the 
close  of  the  trial  conrt  below  directed  a 
verdict  for  defendant,  and  pifllntify  appealed 
from  an  order  denying  his  motion  for  a  new 
trIaL 

1.  The  principal  question  presented  on  this 
appeal,  from  plaintiff's  standpoint,  is  wheth- 
er the  evidence  adduced  on  the  trial  Is  auf- 
fldent  to  jnstl^  recovwy  upon  either  groond 
of  negligence  chaiged  in  the  complaint  The 
second  claim  of  negligence,  viz.,  that  defend- 
ant was  In  fault  In  not  giving,  before  moving 
the  cars  causing  the  death  of  plalntlfTs  In- 
testate,  proper  signals  for  the  purpose  of 
warning  persons  likely  to  be  within  or  about 
the  yards,  need  not,  in  view  of  the  conclu- 
Bl<m  we  bave  reached  on  the  other  branch  of 
Qw  case,  be  considered.  The  claim  Is  of 
doubtful  f6rce.  We  therefore  pass  at  once 
to  the  consideration  of  the  question  whether 
defraidant  was  required  by  the  statute  to 
fence  these  yards.  The  statute  provides  that 
"all  railroad  companies  in  thla  state  shall 
*  *  *  build  or  cause  to  be  built  good  and 
Buffldent  cattle  guards  at  all  wagon  cross* 
togs,  and  good  and  sufficient  fences  on  each 
side  of  its  road,*'  and  that  any  company  fall- 
ing and  neglecting  to  fence  its  road  and  main- 
tain the  same  in  good  condition  "shall  be 
liable  for  all  damages  sustained  by  any  per- 
son In  consequence  of  such  failure  or  neg- 
lect" This  statute  has  been  very  strictly 
enfOTced  in  this  state.  It  has  been  held  to 
Impose  upon  a  railway  company  the  duty  of 
fencing  every  part  of  Its  road,  and  rightly 
BO,  for  the  statute  Itself  contains  nothing  to 
indicate  that  the  Legislature  Intended  to  ex- 
cept any  part  or  portion  of  the  road  from 
Its  operation.  Certain  ezceptlouB  implied  by 
the  court  bave  been  read  into  the  statute,  by 
which  companies  are  relieved  from  the  duty 
of  fencing  their  switchyards  or  station 
grounds.  But  In  the  case  of  station  grounds 
the  exertion  is  founded  upon  grounds  of 
public  convenience;  and  In  the  other,  the  In- 
creased dangers  to  railroad  employes  that 
would  necessarily  follow  from  the  construc- 
tion of  cattle  guards  In  yards  where  switch- 
ing cars  is  the  principal  business  of  the  com- 
pany. No  other  exceptions  have  been  im- 
plied to  relieve  from  the  obligation  to  fence. 
Nlckolson  V.  Ry.  Co.,  80  Minn.  508,  83  N.  W. 
454;  Marengo  v.  Ry.  Co.,  84  Minn.  397,  ST 
N.  W.  1117,  87  Am.  8t  Rep.  S69;  Snell  v. 
Ey.  Co.,  87  Minn.  253,  91  N.  W.  1108.  The 
Tarda  here  in  question  do  not  come  within 
any  of  the  exceptions  heretofore  laid  down. 


and  the  real  qnestlon  presented  is  whether 
anoOier  exertion  should  be  added  to  the 
list  It  is  the  contention  of  defendant  that 
these  yards  are  In  no  proper  sense  a  part  of 
the  company's  "road,"  within  the  meaning  of 
the  statute;  that  by  the  use  of  the  word 
"road"  the  Legislature  plainly  had  in  mind 
the  right  of  way  and  tracks  over  which  a 
railway  company.  In  carrying  on  Its  business 
as  a  carrier  of  freight  and  passengers,  runs 
and  operates  Its  trains,  and  that  there  was  no 
intention  to  require  an:;  psrt  or  portion  of 
the  road  over  which  trains  were  not  oper- 
ated to  be  fenced.  There  Is  force  In  this  ar- 
gument but  It  cannot  well  be  harmonized 
with  our  decisions.  The  yards  in  question 
were  not  It  Is  true,  designed  for  the  purpose 
of  opo-atlng  a  railroad,  nor  for  running 
trains,  but  s(rtely  as  a  convenient  Instru- 
mentality in  the  general  conduct  of  defend- 
ant's business,  as  a  place  where  disabled 
cars  might  be  "repaired  or  stored.  No  trains 
were  run  upon  the  tracks  of  the  yards.  Cars 
were  there  switched  and  moved  about  by 
hand  and  boree  power,  and  at  times  by  a 
switch  engine  when  cars  were  brought  In  for 
repairs,  or  taken  away  after  being  repaired. 
The  yards  were  Isolated  from  the  main  line 
of  the  railroad — one  branch  of  which  extends 
from  St  Cloud  to  Fergus  Falls,  and  the  oth- 
er from  St  Cloud  to  Wlllmar — ^whlch  was 
properly  fenced,  and  all  the  dangers  Incident 
to  the  operation  of  trains  upon  unfenced 
roads  are  not  present  But  the  majority  of 
the  court  are  of  opinion  that  the  yards  come 
wltbin  the  scope  and  purpose  of  the  statute 
—constitute  a  part  of  the  road,  within  Its 
meaning — and  that  the  obligation  to  fence 
exists.  They  are  situated  upon  an  85-acre 
tract  of  land  owned  by  defendant  which  has 
been  much  frequented  by  the  public,  young 
and  old,  if  not  with  defendant's  express  per- 
mission, without  objection  on  Its  part  It  has 
been  used  for  various  public  purposes — pic- 
nics, baseball,  and  other  amusements — and 
cattle  were  herded  thereon  by  the  people  liv- 
ing in  the  vicinity.  Defendant  kept  a  large 
force  of  men  at  work  at  the  shops,  and  cars 
were  frequentiy  moved  about  the  various 
tracks  by  hand  and  horse  power,  and  at 
times  by  a  switch  engine.  The  unfenced  con- 
dition of  the  yards  permitted  children  and 
others  to  go  upon  the  tracks  at  will,  and 
thus  Incur  the  danger  of  Injury  from  the 
movement  of  cars  and  in  other  ways.  The 
reason  for  excluding  depot  grounds  from  the 
operation  of  the  statute  (public  convenieDce) 
does  not  apply,  and  an  «ception  cannot  be 
founded  upon  that  ground;  and  the  question 
of  practicability  (the  ground  upon  which 
switchyards  are  removed)  Is,  as  we  shall 
preaenOy  see,  one  of  fact  for  the  Jury.  So 
that  the  grounds  upon  which  the  exceptions 
heretofore  applied  have  been  founded  do  not 
exist  as  respects  these  yards.  And  although 
all  the  dangers  Incident  to  the  operation  of 
the  main  line  are  not  present,  enough  appear 
to  Justify  the  conclusion  that  the  yards  come 
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witbln  tiie  purpose  of  the  Btatnte,  constitute 
a  part  of  tbe  road,  and  should  be  fenced. 
Tb»  failure  of  defendant  to  fence  must  there- 
fore be  held  prima  facie  oTldence  of  negli- 
gence, and  sufficient  to  Justify  a  recovery,  if 
the  unfenced  condition  of  the  yards  was  the 
proximate  cause  of  the  Injury  complained  of. 

2.  It  is  farther  contended  that  the  fact  that 
tbe  lead  track  extended  over  the  highway 
necessitated  the  construction  of  cattle  guards, 
and  rendered  the  fencing  of  the  yards  Imprac- 
ticable ;  that,  U  cattle  guards  were  placed  at 
the  intersection  of  the  highway  with  the  lead 
track,  It  would  result  In  hampering  and  em- 
barrassing tbe  work  of  defendant's  emplt^es 
in  switching  cars  from  track  to  track,  and 
render  their  work  more  dangerous  and  haz- 
ardous. We  are  of  opinion,  as  held  by  the 
trial  court,  that  this  was  a  question  of  fact 
for  the  Jury  to  determine.  The  nature  of  the 
yards,  the  tracks  therein,  and  their  uses,  to- 
gether with  the  amount  of  switching  and  the 
manner  of  doing  it,  are  not  such  as  to  Justi^ 
the  court  in  declaring,  as  a  matter  of  law, 
that  It  was  impracticable  to  fence  them.  The 
point  made  that  the  complaint  does  not 
charge  defendant  with  a  failure  to  construct 
and  maintain  cattle  guards  is  not  well  taken. 
The  complaint  alleges  that  defendant  wholly 
failed  and  neglected  to  fence  its  yards,  and 
carelessly  and  n^llgently  left  the  tracks 
therein  open  and  unlndosed.  These  allega- 
tions are  sufficient  to  admit  proof  of  the  fail- 
ure of  defendant  to  construct  cattle  guards, 
for  cattle  guards  are  but  a  pai>t  of  tbe  fence, 
and  are  constructed  in  connection  therewith, 
so  that  the  allegation  that  defendant  wholly 
failed  and  neglected  to  fence  the  yards  In- 
cludes by  Implication  an  allegation  that  it 
also  failed  to  construct  cattle  guards  at  the 
highway  crossing. 

S.  Defendant  further  contends  that  the  par- 
ents of  the  deceased  were  guilty  of  contribu- 
tory negligence  In  permitting  him  to  go  with 
his  older  brother  upon  tbe  premises  of  de- 
fendant. In  the  vicinity  of  tbe  yards  and 
tracks,  for  tbe  purpose  of  herding  cattle;  that 
their  negligence  In  this  respect  should,  as  a 
matter  of  law.  be  imputed  to  deceased ;  and, 
if  that  view  be  not  sustained  by  the  court, 
that  the  older  brother,  whom  deceased  accom- 
panied on  the  fatal  day,  was  guUty  of  negli- 
gence In  going  ni>on  the  railroad  tracks,  and 
that  his  negligence  should  be  Imputed  to  tbe 
deceased ;  and,  lastly,  that  the  deceased  was 
himself  of  sufficient  age  and  Intelligence  to 
be  chargeable  with  notice  of  the  dangers  In- 
cident to  the  operation  of  railroads  or  in  con- 
nection wltb  these  yards,  and  was  guilty  of 
contributory  negligence.  We  are  not  required 
to  enter  Into  a  discussion  of  the  law  of  im- 
putable negligence,  for  It  Is  clear  that  on  the 
facts  disclosed  In  tbe  record,  these  several 
contentions  presented  questions  of  fact  for 
the  jury  to  determine.  Gunderson  t.  By.  Co., 
47  Minn.  161,  49  N.  W.  684;  Hepfel  v.  By. 
Co..  49  Minn.  263,  01  N.  W.  1049.  Neither  tbe 
FltEgerald  Case,  28  Minn.  836. 18  N.  W.  168, 


43  Am.  Bep.  212,  nor  the  Fezler  Case,  85 
Minn.  252,  88  I^.  W.  74G,  is  In  point  to  the  con- 
trary. See,  also,  Hoppe  v.  By.  Co.,  61  Wis. 
857,  21  N.  W.  227,  and  Dahl  t.  By.  Go.  82 
Wis.  652,  22  N.  W.  755. 

This  disposes  of  all  the  questions  necessary 
to  be  considered.  The  result  Is  the  conclusion 
that  the  trial  court  should  have  submitted 
the  case  to  the  Jury  under  pn^ker  instruc- 
tions. Tbe  order  appealed  from  1>  tberefor& 
revened,  and  a  new  trial  granted. 


QUIGLEY  r.  WBI/TEB. 

(Snj^oae  Court  of  Ttffaiwots,  July  7«  UOS. 
On  Behearhig^  July  IS,  180B.) 

1.  AasioitiuzTF— Ghobh  ih  Action— Notiok 

TO  D£BTOB. 

An  assignment  of  a  choae  In  action  be- 
comes effective,  as  between  the  parties,  at  the 
time  it  is  made,  and  operates  to  transfer  the 
title  to  tbe  thing  auinied,  without  notice  to 
or  acceptance  by  the  debtor. 

[Ed.  Note. — For  cases  in  soioL  see  VoL  4, 
Cent.  Dig.  Assignments,  flS  11&~12(>.] 

2.  Same— Waobs  to  bk  Eabkbo. 

An  assignment  of  wages  to  be  earned  under 
an  existtng  contract  of  employment  for  the 
definite  period  of  aix  months,  founded  upon  a 

valuable  consideration,  and  not  made  for  the 
purpose  of  hindering  and  defranding  creditorSr 
held  ralid. 

8.  Sauk— CoNsranonon  or  BTAXum. 

Oea.  St  tSd^  I  51S7p  to  tiie  effect  that  an 
assignment  ot  a  thing  m  action  is  without 

grejudice  to  any  set-off  or  other  defense  ex- 
iting at  the  time  of  the  asBi^ment  construed, 
and  held  to  have  l>een  intended  soMy  tor  the 
benefit  of  the  debtor,  and  to  hav*  no  applicftr 
tioo  to  the  facts  of  this  case. 
(Syllabus  by  the  Goort) 

Appeal  ftom  Diatrlet  Court  Clay  Oounty; 
U  li.  Baxter,  Judge. 

Action  by  Margaret  Qulgley  against  Leslie 
Welter.  Judgment  for  defendant.  From 
an  order  denying  a  new  trial,  plalntlft  ap- 
peals. Beversed. 

Wm.  B.  TiUotson  and  F.  H.  Peterson,  tor 
appellant  0.  A.  Kye,  fiv  iesp<mdent 

BBOWN,  J.  The  facts  In  this  case  are  as 
follows:  On  July  12,  1902,  P.  I.  Qulgley,  a 
section  foreman  In  the  employ  of  the  North- 
em  Pacific  Ballway  Company,  made  an  as- 
signment to  plaintiff  of  the  wages  there- 
after to  be  earned  by  him  under  that  em- 
ployment for  the  definite  period  of  six 
months  from  that  date.  Plaintiff  was  Qulg- 
ley's  danghter,  and  the  consideration  of  the 
assignment  was  her  services  In  caring  for 
his  other  children,  he  being  a  widower. 
There  Is  no  claim  that  the  assignment  was 
made  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors.  At  the  time  tbe  as- 
signment was  made,  Qulgley  waa  Indebted  to 
defendant  in  the  sum  of  $123,  and,  on  the 
8th  day  of  September  following,  action  was 
brought  against  Qulgley  to  recover  the  same, 
and  tbe  money  then  due  him  from  tbe  rail- 
way company  garnished.  Tbe  garnishment 
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flommona  wu  properly  serred  upon  thfl  com- 
pany, but  no  notice  of  the  action  was  given 
to  Qnlglex.  Nerertheless.  the  coort  before 
which  the  action  was  broaght  rendered  Judg- 
ment against  the  company  for  the  amount  of 
wages  due  Qolgley  at  that  time,  viz.,  $83.43, 
and  the  company  subsequently,  under  the 
mistaken  Impression  that  the  Judgment  ren- 
dered against  it  was  valid,  paid  the  money 
to  defendant,  and  he  still  retains  the  same. 
Plalntlir  thereafter  brought  this  action 
against  defendant  to  recover  the  amount  re- 
ceived by  blm,  basing  her  action  upon  the 
assignment  and  the  Invalidity  of  the  gar- 
nishee Judgment,  and  as  for  money  bad  and 
received.  The  trial  court  made  findings  snb- 
stantlaliy  as  above  stated,  ordered  Judgment 
for  defendant,  and  plaintiff  appealed  from 
an  order  denying  a  new  trial. 

L  It  Is  first  contended  by  defendant  that 
the  Instroment  relied  upon  by  plalntUI  does 
not' constitute  an  assignment,  is  Insufficient 
as  a  transfer  of  the  money  to  plaintiff,  and, 
at  moat.  Is  a  mere  power  of  attorney  au- 
thorizing her  to  collect  and  receive  the  wages 
of  Qolgley  as  earned.  We  do  not  concur 
tat  tliis  view.  Fairly  construed,  the  instru- 
ment assigned  the  wages  to  be  earned  by 
Qolgley  during  the  period  therein  stated,  and 
amounted  In  law  to  a  transfer  thereof  to  her 
as  they  accrued.  It  was  valid  as  such,  for 
it  appears  to  have  been  founded  upon  a  valu- 
able consideration,  was  made  In  good  faith 
and  without  any  purpose  to  defraud  cred- 
itors, and  covered  the  wages  to  be  earned 
tor  a  definite  period  under  an  existing  con- 
tract of  employment  Btelnbach  v.  Brant,  79 
Minn.  383.  82  N.  W.  661,  78  Am.  St  Rep.  404; 
O'Connor  v.  Meehan,  47  Minn.  247,  49  N.  W. 
882.  It  is  Immaterial  that  notice  was  not 
^ven  the  railway  company,  or  that  the  com- 
pany did  not  accept  the  assignment  An  as- 
signment of  a  chose  in  action  becomes  ef- 
fective, as  between  the  parties,  at  the  time 
it  is  made,  and  operates  to  transfer  the  thing 
assigned,  without  notice  to  or  acceptance  by 
the  debbnr.  Lewis  v.  Bosh.  80  Minn.  244,  15 
N.  W.  11&  It  follows  that  title  to  the 
mon^  In  question  was  In  plaintiff,  and  de- 
fendant, baying  received  the  same  without 
anthorl^  or  r^bt  is  liable  to  her  In  an  ac- 
tion for  money  bad  and  received, 

2.  But  it  is  furUier  contended  that  plaln- 
tUTa  ri^t  ct  action  Is  subject  to  any  de- 
fense m  setoff  CTirtliig  against  Qtdgley  at 
tlw  time  of  the  assignment  In  tbls  view  of 
the  law,  defendant  pleaded  in  defense,  and 
as  a  a&i-aO,  the  Indebtedness  due  him  from 
Qul^cy  at  tite  time  the  assignment  was 
made,  relying  upon  sectlim  taS7,  Gen.  St 
18M.  Defendants  contention  la  wittwut 
moclt  The  atatnte  referred  to  provides  as 
fMlowa:  tba  (»»  ot  an  assignment  of  A 
thing  In  action,  tiw  action  by  the  asalgnee  is 
wifliont  prejudice  to  any  aet  off  or  other  de- 
fense eating  at  1h»  time  ct  or  betbre  notlos 
of  13w  aadgnment**  TtHa  ivovliMon  of  tha 


statnto  was  Intended  solely  for  the  benefit  of 
the  debtor,  and  can  have  no  application  to  a 
case  like  that  at  bar.  It  applies,  so  far  as 
this  case  Is  concerned,  to  the  rights  of  the 
railway  company  acluslvely.  If  the  com- 
pany had  a  defense  or  set-off  which  It  might 
interpose  In  an  action  against  it  for  the  re- 
covery of  the  money  In  question,  defendant 
having  been  substituted  to  Its  position,  could 
succerafuUy  Interpose  It  But  under  no  prop- 
er  conBtruction  of  the  statute  will  it  au- 
thorize him  to  interpose  In  defense  a  claim  of 
his  own.  He  is  In  no  better  position  than 
the  company  would  have  been  had  the  action 
been  brought  against  It,  and  can  interpose  no 
defense  or  set-off  the  company  could  not 
have  been  heard  to  Insist  upon.  He  could 
acquire  a  valid  claim  to  the  money  only  by 
way  of  attachment  or  garnishment  snd,  rs 
his  garnishment  proceedings  were  abortive, 
his  alleged  set-off  Is  unavailable. 
Order  reversed,  and  new  trial  granted. 

On  Rehearing. 

Counsel  insists,  on  an  application  for  a  re- 
hearing, that  we  overlooked  the  case  of  Way 
V.  Cotyer,  54  Minn.  14,  OS  N.  W.  744,  which. 
It  is  urged,  is  right  contrary  to  our  decision 
In  this  case.  In  this  counsel  Is  mistaken. 
We  did  not  refer  to  the  Way  Case,  for  the 
reason  that  it  is  not  In  point  In  that  case 
the  controvert  was  between  the  debtor  and 
creditor.  Thing  had  a  Judgment  against  Col- 
yer,  and  Colyer  held  Thing's  promissory  notes 
at  the  time  of  the  assignment  of  the  Judg- 
ment to  plaintiff  in  that  action;  and  it  was 
held  that  the  assignment  was  subject  to  the 
right  of  Colyer,  the  debtor,  to  set  off  the 
amount  doe  from  Thing  on  the  promissory 
notes  in  an  action  by  the  assignee  on  the 
Judgment  In  the  case  at  bar  there  was  no 
controversy  between  the  debtor  and  the  cred- 
itor, Quigley  and  the  railway  company,  and 
at  the  time  of  the  assignment  to  plaintiff  the 
company  had  no  claim  against  Quigley  which 
It  could  interpose  as  a  set-off.  Defendant  Is 
In  no  better  position. 

Application  for  rehearing  denied. 


HUITINK  V.  THOMPSON  et  al. 
(Supreme  Court  of  BflniMsota.   July  7,  180S.) 

1.  MoarroAOi^-AssioNinnT— RBCOBDiifo. 

An  assignment  of  a  real  estate  mortgage 
Is  a  conveyance,  within  the  meaning  of  tEe 
statutes  requiring  Instruments  affecting  title 
to  real  property  to  be  recorded,  and  tolS  as  to 
third  persona  without  notice.  If  not  recorded. 

[Ed.  Note. — For  cases  Id  point,  see  yd.  SS, 
Cent.  Dig.  Mortgages,  {  589.] 

2.  SaHB— FAILtJBB  TO  RSCOBD— EFFSOT. 

Thompson,  the  owner  of  certain  land, 
mortgaged  it  to  one  Bmst  to  secure  the  pay- 
ment of  a  promlBBory  note  for  $675.  Ernst 
sold  and  transferred  the  note  to  plaintiff  b7  ao 
indorsement  on  the  back  thereof,  which,  in  le- 
gal effect,  assigned  both  the  note  and  mort- 

Sge.  rnie  assignment  was  not  recorded, 
lereafter,  while  the  ownership  of  the  mort- 
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eage  atood  of  record  In  the  name  of  Bnut.  he 
^mst)  caused  the  same  to  be  foreclosed  for  an 
alleged  default  of  the  mortgagor  in  the  par- 
ment  of  the  debt  secured  thereby.  Bmst  be- 
came the  purchaser  at  the  sale,  and  the  nmal 
certificate  waa  issued  to  him,  which  waa  proper- 
ly recorded.  No  redemption  from  the  foreclo- 
sure waa  ever  made.  Thereafter  Smst  sold  and 
conTered  the  land  to  defendant  Brigham,  and 
took  from  him  a  mortgage  thereon  for  the  stun 
of  $600  to  secure  payment  of  the  purchase  price. 
He  subsequently  assigned  tbat  mortgage  to  de- 
fendant Gores.  The  action  of  Bmst  in  fore- 
closing the  mortgage  so  assigned  to  plaintiff 
was  fraudulent,  and  wholly  withont  authori- 
ty from  plaintiff.  Neither  defendant  Brlgbam 
nor  Gores  had  any  notice  or  knowledge  of  the 
fraudulent  conduct  of  Ernst,  but  acted  in  en- 
tire good  faith  and  without  notice  of  the  as- 
signment to  plaintilL  and  parted  with  a  ralua- 
ble  consIderatioD  to  BmsL  It  Is  IteUt  that  plain- 
tiff's assignment,  not  haTing  been  recorded,  was 
void  to  dafandanta,  and  tbat  they  an  pro- 
tected by  fbe  reoordlng  statutes. 

[Dd.  Not& — For  cues  In  pt^t,  see  TQl.  SSh 
Cwit  Dig.  Mortgages,  |  BOB:]         —  «^ 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
Oounty;  Frank  C  Brooks,  Judge. 

Action  by  A.  H.  Hultink  against  Blmer  & 
Thompson  and  otben.  Judgment  for  defeofU 
anta,  and  plaintiff  appeaja.  Affirmed. 

Wm.  H.  Hallam  (Gonnell  ft  Weldiw^  of 
cotmael),  tot  ^jiellant  O.  B.  Hblman,  tor 
reqKmdents. 

BBOWN,  J.  The  facts  In  tUa  case  are  as 
followi;  On  Hatch  6. 1900,  defendants  Thomp* 
son  were  the  ownorg  of  the  real  estate  In- 
TOlved  In  this  action,  and  mortgaged  the  same 
to  one  Casper  Bmst  to  secnre  the  payment  of 
a  promissory  note  tor  the  sum  of  $67S.  The 
mortgage  waa  In  all  things  duly  executed, 
and  jjroperly  recorded  in  the  office  of  the  reg- 
ister of  deeds  upon  the  7th  day  of  March, 
1900.  On  the  lOtfa  day  of  Marph.  1900;  Bmst 
sold  and  transferred  the  promissory  note  se- 
cured by  the  mortgage  to  the  plaintiff  In  this 
action  by  a  written  In^nrsonent  on  the  back 
of  tiie  note,  which  by  its  terms  assigned  to 
plaintiff  both  the  note  and  nuHrtgage.  There 
was  no  formal  written  assignment  of  the  mort* 
gage.  The  note  was  at  the  time  of  the  trans- 
action deliTued  to  plaintiff,  who  at  all  times 
thereafter  retained  the  same,  tt^iether  with 
the  mortgage  securing  It;  but  the  assign- 
ment therectf  waa  not  reonrded,  or  otlwr  no- 
tice thereof  giyen.  On  the  8d  day  of  Octo- 
ber, 1901,  tiie  mortgage,  still  standing  ot  rec> 
ord  in  the  name  of  Bmst,  waa  foreclosed  bf 
advertiaemeit,  such  foreclosure  being  caused 
and  conducted  by  Ernst,  and  in  his  name,  as 
mortgagee.  The  notice  of  sale  contained  a 
statement  that  the  mortgagor  had  failed  to 
pay  the  Intwest  as  it  matured,  In  conse- 
quence of  which  default  foreclosure  was 
madft  The  premises  covered  by  the  mort- 
gage were,  on  Nommbeor  27,  1001,  struck  off 
by  the  sheriff  to  Bmst,  he  being  the  only 
bidder  at  the  sale,  and  the  usual  certificate 
was  issued  to  him*  whlidi  he  thweafter,  on 
the  7th  day  of  December,  1901,  caused  to  be 


recorded  in  the  office  of  the  register  of  deeds. 
On  the  2Atb  of  March,  1008,  the  time  of  re- 
demption from  the  foreclosure  haring  ex- 
pired, Bmst  and  wife  oonreared  the  mort- 
gaged premises  to  defendant  Brigham  by^ 
warranty  deed.  This  deed  was  duly  record- 
ed on  the  6th  of  April.  1908L  Brigham  paid 
Ernst  a  full  and  valuable  consideration  for 
the  property,  and  had  no  notice,  knowledge, 
or  InformatUm  of  any  claim  on  the  part  of 
plaintiff  to  tiM  mortgage  so  foreclosed  b7 
Ernst  In  part  payment  of  the  purchaa» 
price,  Brigham  executed  and  delivered  to 
Ernst  a  mortgage  iq>on  the  premises  for  the 
sum  of  $600.  This  mortgage  was  recorded 
on  the  6th  of  April,  1003.  Soon  after  the  ex- 
ecution and  delivery  of  this  mortgage,  Elmst 
sold  and  asslgnfld  the  same  to  defendant 
Gores,  and  a  formal  written  assignment 
thereof  was  recorded  on  the  81st  of  October, 
1903.  Genes  psld  Bmst  the  face  raltu  of 
this  mortgage.  Plaintiff  sobseQuently  brought 
this  action  to  set  aside  the  foreclosure  of 
the  mortgage  so  assigned  to  him  Bmst, 
the  subsequent  deeds,  the  Brigham  mwt- 
gage,  and  the  aasignmait  tlm«of  to  defend- 
ant Gores,  and  for  the  forecloeure  of  the 
mortgage  assigned  to  him.  Upmi  the  facts 
as  above  stated,  the  trial  court  ordered  Judg- 
ment for  defendanta,  fhmi  wUdi  plaintiff 
appealed. 

We  are  of  opinion  that  the  trial  court  cor- 
rectly disposed  of  the  case.  The  mortgage 
assigned  to  plaintiff  was  of  record,  and  con- 
veyed Infmnatiim  to  parties  dealing  In  the 
land  that  Ernst  was  the  mortgagee  and  Its 
owner.  The  assignment  of  tiiat  mortgage  to 
plaintiff  was  not  recorded,  and  no  notice  was 
ever  glrai  to  or  rec^red  by  any  of  tiie  de- 
fendants until  after  their  rights,  based  upon 
the  fcvedosnre  thereof,  had  accrued.  De- 
fendants bad  the  right  to  rely  upon  the  rec- 
ords and  tin  state  of  the  title  aa  tiiere  dis- 
closed, and  are  protected  by  the  statute  pro- 
viding for  the  recording  of  deeds,  mortga- 
ges, and  othw  instruments  aflCaeUng  title  to 
real  estate.  Our  statutes  provlds  (section 
4180.  Oct.  8t  1894)  that  erery  conreyance 
by  mortgage,  deed,  at  otherwise  of  any  real 
estate  shall  be  recwded  in  the  office  the 
register  of  deeds,  and  that  every  such  con- 
v^ance  not  so  recorded  shall  be  void  as 
against  any  subsequent  purchase  in  good 
faith  and  tot  a  Talnable  caudderatiw.  An 
assignment  of  a  mortgage  is  a  conveyance 
within  the  meaning  of  the  statute.  Fair- 
fax's Adm*r  T.  Lewis,  li  Leigh  (Vs.)  248; 
Tandeiicemp  t.  Sbelton,  U  Paige,  88;  Deck- 
er V.  Boioe,  88  N.  T.  21B;  Westbrook  t. 
Gleason,  79  N.  Y.  28;  8  Pomeroy,  Bqnl^, 
1200;  8waa^  t.  Bmiersfm,  168  Mass.  118; 
46  N.  a  426,  00  Am.  St  Bep.  888;  Butler  T. 
Bank.  94  Wla.  851,  88  N.  W.  908;  24  Am. 
A  Eng.  Bncy.  Law,  82.  Bmat  foreclosed  tike 
mortgage  he  had  assigned  to  plaintiff,  the 
period  of  redemption  expired,  and  defend- 
ant Brigham  had  the  undoubted  right  to  rely 
upon  the  reowd  title;  and  It  conclusively- 
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appear*  that  Iw  was  a  imrchaaer  ta  good 
Caltb.  and  toe  a  Taloable  consideration,  wltli- 
oQt  notice  of  anr  tight  possessed  by  plain- 
tiff. In  tbe  case  ct  Merchant  t.  Woods,  2T 
Htam.  39(1  7  M.  W.  826.  It  appeared  that  a 
mortgage  vpoa  real  properly  had  been  paid, 
but  was  allowed  to  remain  undischarged  of 
record,  and  was  snbseqnentljr  foreclosed  by 
adverttsement,  and  tbe  property  sold  to  a 
purchaser  without  notice  of  the  prior  pay- 
jomt.  It  voM  heljl  that  he  acquired  a  ralld 
title  as  against  the  mortgagor.  The  court 
In  tibat  case  said.  In  rabstanoe,  that  the  stat- 
ntwy  proTlMons  relating  to  tiw  recording  of 
oooTeyances  of  real  property  were  eqwdally 
dp^rtgned  for  the  benefit  and  protectlmi  out 
parttofl  dealing  In  that  kind  of  pn^erty; 
that  tiie  real  object  was  to  provide  reliable 
InfiKmattoi  respecting  titles,  easily  accessi- 
ble to  all.  and  upon  which  any  one  might 
safely  act  in  making  a  pnrchase  of  one  ap- 
pearing to  be  the  owner.  Bansman  t.  Bads, 
46  MbUL  164,  48  N.  W.  78B,  24  Am.  8t  Bep. 
201,  lays  down  a  similar  ral&  See,  also, 
Bnrke  Badcns,  6l  Hlnn.  117.  08  N.  W. 
458L  The  cases  cited  by  connsel  for  plaintiff 
are  not  In  point  It  is  tme  that  to  anthorize 
the  fiireclonire  of  a  real  estate  mortgage, 
tbe  person  foreclosing  the  same  must  be  the 
1^1  owner  of  tbe  Instrument;  tiie  ownw- 
sUp  and  the  right  to  foreclose  must  concar 
in  the  party  foreclosii^  But  that  mle  can 
hare  no  application  to  this  casa  Plaintiff, 
1^  his  failure  to  record  his  asslgnmait 
clothed  Ernst  wttti  Uie  Indlda  of  title  to  the 
mntgage  and  the  ai^rent  right  to  fore- 
close the  same,  and  cannot  now  be  heard  to 
assert  his  rights  as  against  Innocmt  third 
parties,  who  acted  upon  facts  disclosed  by 
the  record  as  permitted  to  exist  by  plaintiff, 
and  in  entire  good  faith.  The  rule  that  only 
tbe  legal  owner  of  a  mortgage  can  foreclose 
it  is  but  the  application  of  the  general  prin- 
ciple that  the  legal  title  to  property  can  be 
conreyed  and  transferred  only  by  the  tme 
owner.  But  U  the  owno;  of  tbe  fee  falls  to 
record  the  eridence  of  his  titles  and  tbe  im- 
me^tdly  preceding  owner,  whose  tltie  Is  of 
record,  conveys  the  same,  the  recording  act 
wUl  protect  the  title  so  transferred,  the  gran- 
tee being  a  porchaser  in  good  faith  tor  a  Tal- 
nable  consideration. 

Tor  these  reasmui  onr  ooncliwioD  Is  In 
harmony  with  that  reached  by  tbe  learned 
trial  court,  and  the  jnOgmeot  appealed  from 
is  alllrmed. 

8TABT,  C*  J.,  abeent,  took  no  part 


WIDINO  T.  PBNN  MUT.  LIFE  INS.  CO. 
<Saprane  Court  of  Minnesota.  Jaiu  23.  1905.) 
LAXDXi>an  AHD  l^Ain—ArAxntmtn  Honsi 

— DAliaSBOUS  pMHlSaS— IWJPBT  TO  Gezu> 
— LunXUTT  OV  liAnDLOBD. 

The  owner  of  a  city  apartment  honse  rent- 
ed tbe  flats  therein  to  tenants  for  honsekeeping 
porposes.    For  ssnral  yesrs  the  children  u 


the  occnpanta  had  heea  allowed  to  play  on  the 
pordies  wtthont  refmnoe  to  the  relative  oc- 
cupancy of  the  adjacent  apartments  by  their 
parents.  Around  these  porches  was  a  rail 
baltiBtrade,  which  had  become  defective,  and 
had  been  repaired  by  the  janitor  In  charge  of 
the  baildins.  Two  weeks  afterwards  it  again 
broke,  and  was  repaired  by  the  tenant  of  the 
adjacent  flat  A  child  6H  yean  of  age,  the 
daughter  of  one  of  the  tenants,  while  on  a 
visit  to  the  flat  having  the  defective  porch,  in 
playing  with  a  conq>anion  ran  against  the 
same,  was  precipitated  to  the  groond  and  in- 
Jored.  Held  upon  the  facts : 

1.  That  the  injured  child  was  not  a  trespass- 
er, or  tn  a  legal  sense  a  mere  licensee. 

2.  That  it  was  the  doty  of  tbe  owner  of  the 
bnildine  to  exercise  ordinary  care  to  maintain 
the  railings  around  the  porchea  where  the  chil- 
dren were  permitted  to  play  In  a  reasonably 
saf^  condition  for  use. 

[Bd.  NotB. — For  cases  in  point  see  toI.  82, 
Cent  Dig.  Landlord  and  Tenant,  U  029-638.] 

8.  That  whether,  under  the  facts  in  tbls  case, 
tbe  defendant  was  liable  for  tbe  injnries  to  the 
child,  was  a  question  for  tbe  jury. 

[Bd.  Note.— For  cases  in  point  see  voL  82; 
Gent  Dig.  Landlord  and  Tenant  I  640.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Hennepin 
County;  Wlllard  R.  Cray,  Judge. 

Action  by  Hilda  Wldlng  against  the  Penn 
Mutual  Life  Insurance  Company.  Judgment 
of  dismissal.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.  Reversed. 

Trafford  N.  Jayn^  for  appellant  Keith. 
Bvans,  Thompson  ft  Falrchlid,  for  respond- 
ent 

LOVSLT,  J.  Tbe  pUlntlff,  the  mother  of 
a  female  Infant  child  (the  father  having  died) 
brings  this  action  to  recover  for  injuries  sus- 
tained by  the  infant  At  the  close  of  the 
plaintiff's  testimony  defendant  moved  for  a 
dismissal,  which  was  granted.  A  new  trial 
was  asked,  which  was  denied.  From  this  or- 
der plaintiff  appeals. 

Tbe  evidence  reasonably  tends  to  support 
the  following  facts:  The  infant  was  UH 
years  of  age  at  the  time  of  the  acddent  Her 
mother  rented  of  defendant  an  apartment 
which  was  one  of  numeroos  suites  of  flats  of 
a  large  building  fronting  on  Washington  ave- 
nue. In  Minneapolis.  There  were  two  stores 
on  the  ground  floor.  Above  the  stores  were 
19  flats.  Plaintiff  bad  one  apartment  of 
six  rooms  on  the  third  floor,  fronting  on 
Washington  avenue.  This  was  a  front  aolte, 
which  had  no  porch  directly  connected.  In 
the  rear  were  similar  aparteients,  to  which 
were  attached  open  porches  above  the  first 
floor,  each  porch  being  160  feet  In  length,  Q 
feet  In  width,  two  In  number,  one  above  the 
other.  There  were  halls  adjacent  to  the  dif- 
ferent apartments,  and  easily  accessible  to 
the  tenants  of  the  building  who  occupied  the 
same  for  household  purposes.  The  usual  re- 
lation between  the  different  apartments  ex- 
isted, and  tenants  could  go  from  one  to  the 
other  without  passing  Into  the  street  While 
the  plaintiff's  rooms  were  not  attached  to 
the  rear  porch.  Ahe  was  allowed  i^lvlleges 
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tbweoD  for  pladng  wood  and  other  conven- 
iences usual  in  houBehold  purpoaea.  There 
was  In  connection  with  the  soitee  a  Jan- 
itor, who  bad  taken  care  of  the  building  and 
apartments  for  three  years  preTloos  to  the 
accident  On  the  second  floor  below,  In  the 
most  distant  flat  from  plalntlfTs  apartments, 
htx  child  was  playing  wltb  a  neighboring 
child  on  the  back  porch.  Around  this  porch 
was  a  balustrade  or  railing  some  three  feet 
In  faetght,  which  would  have  afforded  a  rea- 
sonable protection  to  restrain  children  there- 
on from  falling  had  it  not  become  defective 
some  two  weeks  previous,  when  the  Janitor 
repaired  It  The  night  before  the  accident  It 
again  broke,  and  the  tenant  who  occiQtied  the 
rooms,  without  notice  to  the  Janitor,  nailed 
it  up.  The  plaintiff's  child,  wliUe  playing 
with  her  associate,  ran  against  the  balus- 
trade. It  broke  by  reason  of  its  defective 
condition,  and  she  was  precipitated  to  the 
ground,  receiving  injuries  for  which 
mother,  the  plaintiff,  seeks  to  recover  In  this 
action.  It  may  be  further  stated  that  the 
testimony  tended  to  show  that  occasionally 
during  a  number  of  years  previous  to  the 
commencement  of  the  action  the  children  of 
tenants  In  the  building  were  In  ttie  habit  of 
playing  upon  the  back  porches  without  refer- 
ence to  the  occupancy  of  adjacent  apart- 
ments by  their  parents,  and  also  that  under 
the  regalatlona  imposed  by  the  owner  of 
these  apartments  the  children  were  not  al- 
lowed to  use  the  balls  for  that  purpose. 

The  theory  of  the  learned  trial  court  in  dis- 
missing the  action  was  that  plaintiff's  child 
was  trespassing  upon  the  porch,  or  at  best 
a  mere  licensee;  and,  conceding  that  she 
might  have  a  right  to  be  on  the  porch  where 
her  mother  bad  stored  her  own  articles,  she 
did  not  have  that  same  privilege  on  one  of  the 
porches  of  another  tenant,  but  was  required 
to  take  such  premises  at  her  own  risk,  or  as 
she  found  them.  It  is  a  well-settled  principle 
of  law  which  must  be  adhered  to  that  tres- 
passers are  in  duty  bound  to  take  the  prem- 
ises upon  which  they  go  as  they  are,  and 
that  the  owner  of  the  same  Is  not  in  duty 
bound  to  go  beyond  the  obligations  which 
arise  from  actual  or  Implied  duties  to  pro- 
vide a  reasonably  safe  place  for  intruders 
or  licensees.  We  have  been  cited  to  several 
cases  which  are  supposed  to  be  relevant  to  the 
questions  here  involved,  but  the  peculiar  sit- 
uation that  existed,  in  our  Judgment,  must 
control  and  affect  the  liability  based  upon  the 
particular  facts  before  us,  and  no  cited  case 
Is  directly  applicable.  These  apartments 
were  occupied  by  tenants  for  domestic  pur- 
poses. The  defendant  landl(H*d,  who  rented 
and  received  compensation  for  their  use,  was 
In  duty  bound  to  contemplate  all  ordinary 
and  reasonable  purposes  for  which  they 
might  be  used;  and  If,  within  such  limita- 
tions, it  was  Intended  to  restrict  the  occu- 
pancy of  the  porches  by  the  tenants  and  their 
children.  It  was  Just  and  reasonable  that 
such  restrictions  should  be  definitely  made 


and  brought  home  to  such  persons.  A  num- 
ber of  families  living  in  apartments  like  these 
would  be  reasonably  expected  to  have  chil- 
dren of  tender  years,  and  It  would  be  difS- 
cult  to  prevent  them  from  using  the  halls, 
though  It  might  be  done,  as  in  this  case,  by 
regulation.  It  was  also  but  reasonable  to 
suppose  that  they  would  go  upon  the  porches, 
and  the  fact  that  they  had  done  so  for  a  num- 
ber of  years  without  objection  from  the  own- 
er while  the  building  was  -under  the  control 
of  defendant's  Janitor  In  connection  with  the 
natural  and  ordinary  characteristics  of  chil- 
dren has  a  tendency  to  establish  an  Implied 
invitation  to  use  the  porches  in  this  way. 
Defendant  had  knowledge  not  only  of  the 
fact  of  the  use  of  the  porches  by  the  children 
of  the  building,  but  that  the  balustrade  which 
was  the  direct  cause  of  the  Injury  was  out  of 
r^alr.  The  Janitor  in  fact  repaired  it  a  siiffl- 
cient  length  of  time  before  the  accident  to 
put  him  upon  inquiry  that  it  was  defective. 
The  fact  tliat  it  again  got  out  of  repair  very 
soon  would  have  a  tendency,  under  such  <dx- 
comstances,  to  show  that  it  was  defective, 
and  had  not  been  properly  repaired;  and  in 
permitting  the  balustrade  to  remain  in  a  de- 
fective condition  must  be  regarded  as  little 
less  than  a  trap  or  tiidden  source  of  dan- 
ger. Under  the  evidence  in  this  case,  con- 
sidering the  use  that  was  made  of  the 
building  by  the  tenants,  the  natural  rela- 
tions that  arise  from  such  nse,  the  habits  of 
the  children,  their  tendency,  which  cannot  be 
excluded  from  our  inquiry,  it  seems  very 
clear  that  it  would  be  a  question  of  fact  for 
the  Jury  to  determine  whether  the  defendant 
exercised  proper  care  in  maintaining  the  rail- 
ing In  a  reasonably  safe  condition. 

We  may  say  with  reference  to  testimony 
that  was  offered  to  show  that  there  were  no 
playgrounds  in  connection  with  the  building 
that  while  It  was  not  the  duty  of  the  defend- 
ant to  furnish  a  playground  for  the  children, 
the  natural  tendency  and  Inclination  of  the 
children,  their  habits,  in  connection  with  the 
permission  It  gave  to  use  the  porches,  would 
require  Its  surroundings  and  conditions  to  be 
shown,  and  that  for  this  purpose  It  was  error 
to  exclude  this  evidence. 

The  order  appealed  from  la  nvetsed,  and 
new  trial  granted. 


BTATB  BnCKUAN. 
(Sapnane  Court  of  Minnesota.  Jons  28,  IttKfi) 

LnfiTATions  —  Tbxbpabb  oh  Sun  Lauds— 

AonoK  roB  PxnAi.IT. 

An  action  to  recover  for  timber  taken  and 
converted  by  trespassers  apon  lands  owned  by 
the  state  for  the  enhanced  damages  above  its 
value,  brought  under  the  provisioos  of  section 
7,  c.  168,  Laws  1895,  is  for  a  poialty,  and  mast 
be  commenced  within  three  years  from  the  time 
the  trespaBaes  were  committed,  or  the  right  to 
maintain  the  same  wUl  be  barred  ander  sectioa 
6136.  Gen.  St  18M. 

[Ed.  Note.— cases  in  p^t  ass  voL  8>» 
Cent  Dig.  Lbnitatiffli  of  ActlOHb  i  160] 

(Syllabus  b;  the  OoortJ* 
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Appeal  from  District  Court,  Bamtqr  Omm- 
tj;  Hascal  R.  Brill,  Jn^e. 

ActloD  by  the  state  against  C  B.  Bnc^man. 
Demurrer  to  complaint  aaatained,  and  the 
■tate  appeola.  Affirmed. 

IL  T.  Toang,  Atty.  Gen.,  and  Vnietkk  M. 
DldcBtHi,  for  Oim  State.   Undberi^  *  Man- 

chardt  for  respondent 

LOYELT,  J.  This  action  Is  brought  by  the 
•tate  of  Minnesota  to  recover  upon  three 
canses  of  action — on  the  first  for  pine  loga 
cat  from  tanda  of  the  state  ift  St  Louis  coun- 
ty, on  the  second  for  1d|8  of  the  state  <*bt 
fnnn  lands  In  Itasca  comity,  and  on  the  third 
fOr  another  epedflc  number  of  1<^  of  the 
state  cat  In  Itasca  county.  It  waa  alleged  In 
the  two  first-named  claims  that  d^endant 
knowingly,  willfully,  and  unlawfully  cut,  car- 
ried away,  and  ctniTated  the  timber  without 
having  p^mlaaion  or  anthorl^  to  do  «o,  and 
treble  damages  are  sought  for  these  trespass- 
es. In  the  third  cause  of  action  the  distinct 
allegation  of  knowledge  and  ownership  (sden- 
tay  set  forth  in  the  two  first  are  omitted, 
and  double  damages  only  are  demanded  in 
this  instance.  The  right  to  recover  the 
amount  above  the  actual  value  of  the  prop- 
er^ In  this  suit  is  based  upon  section  7,  c. 
168^  Laws  1895,  which  prescribes  in  terms: 
**If  any  person,  •  •  •  .  without  a  valid 
and  existing  permit  therefor,  cuts  •  •  • 
any  timber  •  ♦  •  on  state  lands,  •  •  • 
he  shall  be  liable  to  the  state  in  treble  dam- 
ages, if  such  trespass  Is  adjudged  to  hare 
been  wilful;  but  double  damages  only  in  case 
the  trespass  is  adjudged  to  have  been  casual 
and  involuntary  and  (the  trespasser)  shall 
have  no  right  whatsoever  to  any  remunera- 
tion or  allowance  for  labor  or  expenses  in- 
curred in  removing  such  other  property,  cut- 
ting anch  timber,  preparing  the  same  for  mar- 
ket, or  transporting  the  same  to  or  towards 
market"  Defendant  demurred  to  the  com- 
plaint upon  three  spedflc  grounds,  viz.;  (1) 
Tbat  the  court  had  no  Jurisdiction  of  the  sub- 
ject of  the  action;  (2)  that  several  causes 
of  action  were  Improperly  united;  and  (8) 
tbat  the  convilalnt  did  not  state  a  cause  of 
action. 

In  dlspoelng  of  the  issues  of  law  thus  rais- 
ed the  trial  court  held  that  its  decision  nec- 
essarily involved  the  question  whether  the 
action  was  for  a  penalty,  and  therefore  tri- 
able In  the  county  where  the  cause  of  ac- 
tion arose,  under  section  S1S4,  Oen.  St  1894, 
upholding  the  demnrrer  necessarily  for  the 
reason  that  there  was  an  Improper  Joinder 
of  causes;  and  further  considered  the  claims 
of  counsel  that  the  question  whether  the  en- 
hanced damages  above  the  actual  value  of  the 
converted  property  was  for  a  penalty  would 
be  the  crucial  test  of  the  right  to  maintain 
the  action  for  aa<^  sum,  since  the  alleged 
trespasses  occurred  more  than  three  years 
previous  to  the  commencement  of  the  suit 
and  under  section  6137,  Oen.  St  1894,  it  waa 
barred  by  tbe  terms  thereof,  which  provide 


that  an  action  cannot  after  that  period  be 
maintained  upon  **a  statute  tor  a  penalty  or 
forfeiture  where  It  is  given  to  the  party  ag- 
grieved or  to  such  party  and  the  state  of 
Minnesota,"  which  was  held  to  apply  In  this 
case.  We  are  therefore  required  to  determine 
on  this  appeal  precisely  whethor  tlila  was  an 
action  for  a  penalty. 

The  conclusion  of  the  learned  trial  court 
sustaining  the  demurrer  is  contested  with 
much  ability  by  counsel  for  the  state,  whose 
contention  may  be  summarised  as  follows: 
The  statute  (section  7,  c  168,  Laws  1805)  up- 
on  which  the  action  is  founded  provides  for 
enhanced  damages  above  the  value  of  the 
stumpage  which  the  state,  to  protect  Its  pro- 
prietary interest  and  saf^\iard  its  rights  in 
its  timber  lands,  made  highly  penal;  but  that 
such  statutory  right  of  recovery  did  not  cou- 
stitute,  in  the  strict  sense  of  the  term,  a  pen- 
alty, within  the  limitation  acts  of  this  state, 
since  a  penalty  ex  vl  termini  under  proper  le- 
gal definition  of  that  precise  term  by  a  cor- 
rect construction  of  the  statutes  tbemselvee 
must  be  treated  aa  a  punishment  for  an  of- 
fense; rather  than  compensatory  redreas  for 
wrongs  sustained  from  trespasses  upon  the 
state  property,  and  referring  to  the  three  dis- 
tinct references  in  the  limitation  statutes  to 
the  word  "penalty."  Section  5136,  Gen.  6t 
1894.  is  genera],  and  applies  to  the  six-year 
period.  The  second  subdivision  of  this  sec- 
tion apedflcally  relates  to  "a  liability  creat- 
ed by  a  statute  oth&  than  those  upon  a  pen-* 
alty  and  forfeiture."  Section  5137,  following, 
in  the  same  chapter,  provides  for  the  three- 
year  period,  and  refers  to  a  llmitetlon  upon 
actions  for  a  praalty  or  forfeiture  which  has 
been  quoted  above.  Section  5140  provides  for 
"an  action  for  a  penalty  where  given  In  whole 
or  In  part  to  the  person  who  proeecutes  which 
shall  be  commenced  within  one  year  after  the 
commission  of  the  off^iBe  or  where  by  the 
stete  within  two  years."  It  is  argued  tbat 
the  terms  In  section  6136  relating  to  penal- 
ties Is  an  exception  to  the  provisions  of  that 
statute,  and  should  be  construed  strictly  to 
exclude.  If  possible,  rather  than  to  enlarge, 
the  purview  and  aeope  of  the  term  "penal- 
ty"; also  that  this  distinctive  word  In  each 
of  these  sections,  with  the  attendant  connect- 
ing terms  therein,  should  be  considered  In 
pari  materia,  and  the  reference  to  offenses 
In  section  5140  Indicates  that  whatever  Is  to 
be  sensibly  embraced  In  the  theory  of  this 
statutory  term  Is  of  the  nature  of  a  criminal 
<^ense,  and  Involves  the  purpose  of  punish- 
ment apedflcally,  from  which  it  follows  that 
the  damages  to  the  state  for  trespasses  con- 
templates In  the  theory  of  compensation  more 
than  the  actual  value  of  the  property  teken, 
and  1b  hence  not  a  penalty,  but  rather  of  the 
nature  of  enhanced  and  punitive  damages. 
The  conclusion  is,  however,  very  logical,  and 
necessarily  has  much  force,  that  the  state 
might  desire  to  impose  penal  consequences 
upon  trespassers  on  Its  domain,  particularly 
whm  It  la  takoi  into  oonsldoratlon  that  the 
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state.  In  view  of  Its  Int^est  and  tbe  difficul- 
ty of  guarding  Its  lands,  baa  a  pecollar  Intw- 
eat  In  protecting  the  same  from  Invasion  bj 
trespassers  who  might  otherwise  have  a  more 
than  ordinary  temptation  to  make  depreda- 
tions thereon.  The  expenses  of  snperviston. 
aendlng  out  cruisers  to  locate  boundaries,  the 
desire  to  emphasize  Ir  loverelgn  rights,  as 
well  as  the  purpose  ot  oducing  for  Its  pro- 
tection extreme  caution  on  the  part  of  any 
who  might  hare  authority  to  cut  from  adja- 
cent lands,  might  furnish  reasons  for  provid- 
ing enhanced  damages  beyond  the  actual  val- 
ue of  the  property  taken;  and  while  it  might 
have  been  the  purpose  of  the  state  to  liqui- 
date in  the  statutory  provision  on  which  this 
action  Is  founded  the  damages  to  be  award- 
ed for  inexcusable  and  willful  wrongs,  it  was 
also  its  purpose  to  provide  for  the  state's  pro- 
tection for  involuntary  trespasses;  and  in  de- 
termining this  the  statute  affords,  it  seems 
to  us,  a  very  clear  and  definite  guide.  Bear- 
ing In  mind  that  within  the  well-settled  rules 
governing  the  subject  the  law  recognizes  but 
two  distinct  elements  of  compensation  where 
damages  are  awarded  for  the  redr^  of 
wrongs  —  one  the  established  common-law 
rule,  which  gives  for  the  wrong  suffered  the 
actual  value  of  the  property  taken;  anotlier 
where  malice,  aggravation,  <H)presslon,  and 
deceit  characterize  tbe  injury,  In  which  case 
additional  or  enhanced  damages  are  author- 
ized as  a  solatium  to  the  party  wronged,  and 
•  also  as  a  punishment  to  the  wrongdoer — the 
sum  so  allowed  by  law  to  be  found  by  tbe 
Jury  for  tbe  tort  constitutes  the  pecuniary 
redress  which  a  successful  plaintiff  obtains 
by  his  legal  action.  Sutherland  on  Damages 
(8d  Ed.)  pp.  2,  8,  4.  If  there  were  nothing 
in  the  statute  to  discriminate  between  wliat 
would  be  allowed  as  punitive  damages  and 
what  would  be  allowed  as  punlstmient,  we 
would  have  more  difficulty  In  determining 
whether  it  was  within  tbe  legislative  intent 
strictly  to  penalize  any  portion  of  tbe  dam- 
ages allowed,  and  to  distinguish  between  that 
element  and  what  the  law  authorizes  as  ex- 
emplary damages.  Our  review  of  tbe  sub- 
ject, while  It  impresses  us  with  force  that 
the  view  that  the  Legislature  might  have 
intended  to  liquidate  a  claim  for  tbe  wrong- 
ful character  of  tbe  injury  to  the  state  upon 
the  theory  of  providing  exemplary  damages, 
has  also  led  us  to  the  necessary  ^d  essen- 
tial conclusion  that  thla  la  not  the  only  ele- 
ment wltbln  the  statute  upon  which  the  the- 
ory can  be  sustained  that  the  provision  for 
redress  embraces  and  comprehends  within  its 
purview  and  wcapa  distinctly  the  idea,  of  a 
pennlty. 

Recurring  again  to  the  statute  referred  to, 
we  find  that  treble  damages  are  therein  al- 
lowed where  tbe  element  which  authorizes 
tbe  recovery  Is  wrongful,  remembering  that  it 
l8  In  such  cases  only  without  the  statute  that 
exemplary  damages  or  smart  money  can  be 
given.  Tbe  act  of  1895,  under  which  this  ac- 
tlim  is  maintained,  further  provides  that  in 


every  action  where  the  sovereign  rights  ot  the 
state  are  interfered  with  by  trespassers  doa- 
ble damages  are  to  be  allowed  ftir  each  in- 
voluntary taking.  Thus  It  appears  that  be- 
tween what  would  Justify  punitive  damagea 
and  the  actual  value  of  the  propwty  or  com- 
pensation pure  and  simple  a  sum  to  be  re- 
covered is  given  that  cannot  possibly  be  for 
any  other  conceivable  pmrpose  than  punish- 
ment solely;  In  other  words,  a  penalty.  Thla 
seems  to  us  to  be  too  clear  In  the  language 
and  terms  of  the  statute  to  admit  ot  any 
doubt  The  law  itself  determines  tbe  nature 
of  the  action.  Its  discriminations  and  dis- 
tinctions between  what  is  to  be  or  can  l>6  re- 
garded as  exemplary  damages  and  what  must 
be  necessarily  treated  as  a  penal^  distinc- 
tively are  so  obvious  and  plain  as  to  admit 
of  no  question  or  cavil  In  this  case;  and, 
whatevn-  inferences  might  be  drawn  from 
the  purpose  to  provide  for  punitive  damages, 
the  compensation  for  double  damages  in  tbe 
statute  so  clearly  indicates  the  explicit  fea- 
ture of  penalty  that  it  requires  us  to  bold 
that  this  substantial  and  controlling  element 
determines  that  tbe  three-year  period  of  lim- 
itation in  section  5186,  supra,  applies,  and 
the  right  to  recover  any  sum  under  the  stat- 
ute above  tbe  actual  damages  was  barred  at 
the  time  the  suit  was  commenced,  since  it 
would  be  impossible  above  that  amount  to 
recognize  any  difference  between  the  measure 
of  compensation  that  was  for  a  penalty  spe- 
cifically IX  for  punitive  damage*, 
Iha  ordw  !■  affirmed. 


NBSB  T.  UABCH  et  aL 
(Supreme  Ooort  ot  Minnesota.   June  28, 1903.> 
L  Tbiai.  bt  GoiTBT  —  DieoasBAi.  —  NBonunrr 

OF  FlVDINO. 

In  an  action  tried  to  the  court  it  has  n» 
right  to  distniae  the  same  without  findings,  oo 
the  ground  that  the  plaintifF  has  failed  to  es- 
tablish a  cause  of  action,  except  where  tbe- 
evldenca  adduced  for  tbe  plaintiff  would  not 
bave  jnatlfied  findings  in  his  favor;  following 
Tharalson  v.  Wyman,  68  M.  W.  1009,  68  Minn. 
233,  and  other  cases. 

[Ed.  Mote^For  casss  Id  wAatt  aea  wd.  46^ 
Owt  Dig.  Trial,  H  900,  fiO&l 

Z  SAUB— BviDBIfOB  FOB  PX.AIimiT. 

Held  that,  upon  the  evidence  in  this  case, 
findings  in  favor  of  plaintiff's  demand  for  judg- 
ment would  not  have  been  bo  palpably  against 
the  weight  of  evidence  as  to  have  required  that 
th^  should  be  set  aside;  and  therefore  tbe 
court  erred  In  dismissing  tbe  action. 

[Ed.  Note. — For  cases  In  point,  aee  voL  46^ 
Cent  Dig.  Trial,  Sf  900.  908.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Meeker  Coun- 
ty; Oorham  Powers,  Judge. 

Action  by  Carl  O.  Ness  against  Nelson  D. 
March  and  others.  Action  dismissed.  Prom 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Reversed. 

H.  S.  McMonagle  and  Alva  B.  Hunt  for 
appellant  N.  D.  &  C.  H.  March  and  EL  F. 
Peterson,  for  respondenta. 
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-LOVELY,  J.  Thlt  la  ■  salt  fiir  equitable 
r^ef  to  bare  certain  deeds  preriously  made 
to  one  of  the  defendants  declared  to  be 
mortgages,  or  for  an  acoonntfng  and  applica- 
tion of  tbe  amount  found  to  tie  dne  on  the 
indebtedneefl.  At  the  close  of  tbe  plalntUTs 
testlnunir  there  was  a  motion  to  dismiss  tbe 
action,  whldi  was  granted  by  tbe  trial  court 
Uptm  a  eettled  case  plalntlfl  mored  fW  a  new 
trial,  whldi  was  denied.  From  this  order 
plalodff  appeals. 

Tbe  facts  developed  at  tbe  trial,  generally 
stated,  tend  to  show  that  the  plaintiff  was 
tbe  owner  of  320  acres  of  land;  that  defnid- 
ants  N.  D.  and  Charies  H.  March  were  attor- 
neys; who  were  engaged  In  the  purchase  and 
Mle  of  real  estate  and  negotiations  of  loans 
for  castomOTs;  lliat  there  was  a  subsisting 
mortgage  on  tbe  land  in  question  fdr  94,000, 
which  had  been  forecIOBed;  the -1106  for  re- 
demption was  approaching,  and  would  ex- 
pire on  the  28tb  of  February,  1694.  Shortly 
prior  to  the  expiration  of  tho  year  to  redeem, 
plaintiff  applied  to  Obarles  H.  March,  be- 
tween whom  and  himself  there  were  friendly 
relatlcma,  fox  a  loan  ftf  ^t>ont  95,000  to  enable 
blm  to  redeem,  wben  he  was  told  by  March 
that  be  had  bettn  seek  assistance  elsewhwe, 
but  that  If  he  could  not  get  it  he  would  se- 
cure the  money  for  him.  On  the  day  the  re- 
demption expired,  plaintiff  again  called  on 
Charles  H.  Hatch  and  Informed  blra  that  he 
had  been  unable  to  get  the  mon^,  and  re- 
queeted  bis  assistance  In  obtaining  It  With- 
out going  Into  detail.  It  Is  sufficient  to  say 
on  this  review  that  thereafter  deeds  wwe 
made  by  the  plaintiff  and  his  wife  to  other 
persons,  at  the  instance  of  the  Marches,  and 
mortgages  given  whereby  $4,000  In  money 
was  obtained  from  a  loan  company  to  be  ap- 
plied on  the  redemption  of  the  mortgage, 
nnd  deeda  were  then  given  to  Nelson  D. 
March  of  tbe  entire  land.  The  Marcbes  took 
tbe  money  received  from  a  loan  tbey  secured, 
and,  with  91>440  of  their  own,  the  jHuperty 
waa  redeemed.  Not  long  afterwards  plaln- 
tiff  sent  a  party  to  the  defendants  to  rent 
tbe  place,  and  the  Marches  took  possession, 
realized  from  time  to  time  money  for  rent, 
and  paid  $140  for  taxes  and  other  Incidentals 
to  tbe  possession  of  the  land,  ^e  plaintiff 
himself  received  no  money,  got  no  benefits 
from  the  transaction,  but  took  considerable 
interest  therein,  and  made  effective  efforts  to 
secure  the  new  loons;  and  we  are  sattsfled 
from  an  ecaminatlou  of  the  record  that  there 
was  evidence  tending  to  show  that  the 
31arches  acted  as  trustees  In  tbe  advance- 
ment of  their  share  of  the  money,  and  ex- 
pected to  be  paid  therefor  wltb  compensation 
for  Its  use  on  demand.  We  do  not  go  into 
parHcuIars  In  this  respect,  since  we  think 
there  must  be  a  new  trial  of  the  cause,  and  a 
discussion  of  the  facts  would  not  be.  In  our 
view,  Justified  nor  advisable. 

Some  three  years  elapsed  from  the  time 
when  the  redemption  was  made,  during 
which,  u  the  evidence  tends  to  show,  the  de- 


fendants March  Bros,  had  possession  of  tbe 
property,  and  realised  substantially  there- 
from, selling  the  place  for  the  gross  aggre- 
gate price  of  $8,700  to  the  defendant  Nelson. 
There  are  numerous  Indlcatlws  in  the  record 
In  this  case  that,  as  between  the  Maries  and 
plaintiff,  the  lattor  understood,  and  was  pw- 
mltted  to  do  so,  that  tbe  deeda  which  Nelson 
D.  March  held  from  which  plalnUff  had  no 
benefit  were  given  by  the  Marcbes  as  a  secu- 
rity for  tbe  money  advanced  by  them  to  se- 
cure redemption,  and  whether  the  Marches 
Intended  to  take  advantage  of  It  at  that 
time  does  not  appear;  at  least;  they  did  so 
afterwards  on  the  claim  that  it  was  a  sate, 
and  made  no  statement  to  plaintiff  of  what 
had  been  realized.  At  least,  under  such  cir- 
cumstances, If  this  was  tbe  fact,  the  Marcbes 
would,  on  demand,  be  required  to  render  an 
accounting  for  any  balance  that  might  be 
due  to  plaintiff. 

We  are  of  the  opinion  that,  if  the  court 
had  made  findings  of  fact  and  law,  as  re- 
quired by  statute,  to  tbe  effect  that  a  loan 
had  been  made  by  defendants,  and  that  tbe 
deeds  to  Nelson  D.  March  were  given  as  se- 
curity, or,  on  the  other  hand,  that  the  land 
had  been  sold  absolutely,  we  should,  under 
the  evidence,  have  been  compelled  to  sus- 
tain tbe  findings,  upon  the  ground  that  they 
were  not  palpably  against  the  weight  of  evi- 
dence; but  a  trial  court  has  no  right  to  dis- 
miss an  action,  except  when  the  evidence  ad- 
duced for  the  plaintiff  would  not  have  Justi- 
fied findings  In  his  favor.  The  rule  in  this 
regard  la  tbe  aame,  whether  tbe  case  is  tried 
with  a  jury  or  by  the  court  If  the  evidence 
la  such  that  It  would  justify  findings  in 
plalntUTs  favM,  It  is  the  duty  of  the  court 
to^  give  Us  decision  tai  writing,  stating  the 
facts  found  and  the  conclusions  of  law  s^ 
arat^.  It  is  no  answer  to  this  to  say  that 
if  the  court  thought  there  was  no  evidence 
at  all  to  Justify  a  recovery  by  plalntUF,  If  it 
had  made  findings  th^  would  neces^lly 
have  been  against  the  plaintiff,  and  therefne 
there  would  be  no  prejudicial  oror  except 
wben  the  evidence  is  so  oonclusive  as  to 
require  findings  in  tils  favor.  Tharalson  t. 
Wyman,  68  Minn.  233,  69  N.  W.  1000;  Hec- 
rick  v.  Barnes,  76  Minn.  475,  81  N.  W;  526: 
Hamm  Bealty  Co.  t.  New  Hampshire  Fire 
Ins.  Co.,  80  Minn.  139,  83  N.  W.  41. 

As  Indicated  above,  we  think  findings  might 
have  been  sustained  In  favor  of  plaintiff's 
contention;  hence,  under  the  rule  we  have 
laid  down,  It  was  the  duty  of  the  trial  court 
to  have  reduced  Its  findings  to  writing,  Im 
order  that  the  defeated  party  might  secure 
the  rights  to  which  he  would  be  entitled  un- 
der that  course  of  procedure,  and  which  be 
was  deprived  by  tbe  disposition  of  the  cause 
on  Its  dismissal.  For  this  reason,  the  order 
appealed  from  must  be  reversed,  and  a  new- 
trial  granted. 

Judgment  must  be  revorsed,  and  a  new 
trial  granted. 
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GARDNER  t.  HAINBS  dt  aL 

(Saprame  Court  of  SooOi  Dakota.   July  6» 

1905J 

1.  FUUDirUNT  CONTITAnOKS— PBEraBENOES 
— iHDIBBCr  Tbansfeb. 

Under  Bev.  Cir.  Code,  |  2868,  proriding 
that  a  debtor  may  pay  one  creditor  in  prefer- 
ence to  another,  a  debtor  hai  a  rigbt  to  or- 
^nize  a  corporation,  transfer  hia  property  to 
It  for  etock,  and  transfer  the  atock  to  a  cred- 
itor in  payment  of  the  debt,  ao  long  aa  anch 
transfers  are  not  with  Intent  to  detraad. 

[Ed.  Kote.— For  cases  in  point,  see  vol.  24, 
Oeat.  Dig.  Frandolent  Oonreyoncei,  H  69.  870.] 

2.  Bankbuptot— TBiLRSRBS  iv  OonrniFLa.- 
noN  or, 

Transfem  of  property  by  a  debtor  over  a 
year  before  the  bankraptcy  act  was  passed  can- 
not be  regarded  as  having  oeen  mad*  In  contem- 
plation of  bankraptcy. 

3.  SaUS— GONSIDIBATZOH. 

Capital  atock  of  *  otwpozation  la  a  good 
consideration  for  tlie  tranafer  of  ^operty  to 

the  corporation. 

4.  Saigb— DixATmo  OsKDiroBfl, 

The  mere  transfer  of  proper^  to  a  eor> 
poration  for  capital  stock  therein  doaa  not  hin- 
der or  delay  the  creditors  of  the  trauaferror,  the 
stock  being  subject  to  execution. 

Appeal   from   Olrcnlt  Oonrt,  Lawrence 

Covinty. 

Action  by  William  Gardner,  aa  tmatee  In 
banknq)tcy  of  John  O.  Haines,  against  John 
C.  Haines  and  another.  From  a  judgment 
for  defendants,  and  from  an  order  overmling 
a  motion  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Bndl  &  Gardner,  Martin  ft  Mason,  and 
Chauncey  L.  Wood,  for  appellant  James 
W.  Fowler  and  WlUlam  McLaogblln,  for  re- 
spondents. 

OORSON,  P.  J.  This  Is  an  appeal  b7>tlie 
plalntUt  trom  a  judgment  rendered  In  favor 
of  the  defendant,  and  trom  an  order  ot^ 
raUng  a  motion  fof  a  new  trlaL  The  action 
Is  one  In  the  nature  of  .a  creditors'  hlU 
brought  the  plaintiff,  as  a  tmstee  In  bank- 
ruptcy of  the  estate  of  John  O.  Haliue.  bank- 
rupt against  the  said  bankrupt  and  John  O. 
Haines,  a  corporation.  The  action,  as  shown 
by  the  prayer  of  the  complaint  was  for  the 

-pnxpoae  of  ei)]<^ng  the  said  d^endanti^  and 
each  of  liiem,  from  selling  mortgaiing,  or 
otherwise  disposing  of  the  stock  of  mer^ 
chandlse  claimed  by  tin  said  corporatkm,  and 
for  Uie  appointment  of  a  cecelTer,  and  for  a 
Judgment  agabtst  the  coritoratlon  for  the 
value  of  the  property  transferred  to  the  dfr- 
fendant  conKMntlon  by  John  G.  HslneB,  and 

•for  960,000  damages,  In  accordance  with  anb- 
dlTlalon  f  — ,  of  the  act  eatabllahing  a 
uniform  system  of  hankmpt<7  over  the  Unit* 
ed  States,  approved  July  1,  1888.  The  case 
was  tried  by  the  court  without  a  jury,  snd  It 
found  the  facts  and  stated  Its  conidnslonB  of 
law  In  favor  of  the  defendant  and  rendered 
the  judgment  of  dismissal  appealed  from. 

The  findings  of  fact  are  very  voluminous, 
and  we  shall  not  attempt  to  gtn  more  than 


a  summary  of  the  same.  Tlie  court  finds 
that  John  0.  Haines,  Incorporated,  has  been 
since  the  18th  day  of  October,  18K^  a  cor- 
poration duly  organized  under  tile  laws  of 
this  state;  that  said  defendant  John  0. 
Haines  on  or  about  the  14tta  day  of  Septem- 
ber, 1886;  filed  his  voluntary  petition  In  bank- 
ruptcy in  the  Western  Division  of  South  Da- 
kota;  that  plaintiff  has  been  for  more  than 
two  years  paat  the  duly  appointed  and  quali- 
fied trustee  of  the  estate  and  effects  of  the 
said  defendant  John  C.  Haloes;  that  the  de- 
fendant John  O.  Haines,  Incorporated,  is  a 
corporation  organized  by  the  defendant  John 
O.  Haines,  May  Haines,  his  wife,  and  H.  C' 
Loveland,  his  mother^ln-law,  who  were  the 
incorporators  thereof;  that  upon  the  organ- 
ization of  aald  incorporation,  said  John  C. 
Haines  was  elected  president  and  secretary 
thereof,  and  said  May  Haines,  his  wife,  vice 
president  and  treasurer,  and  that  they  have 
remained  such  officers  np  to  the  present  time; 
that  for  about  two  years  after  the  organiza- 
tion of  said  Incorporation  tire  .stockholders 
thereof  were  the  said  John  C.  Haines,  who 
owned  and  heJd  445  shares  of  the  stock,  said 
May  Haines,  who  owned  and  held  50  ahares 
of  the  capital  stock,  and  the  said  H.  OL  Love- 
land,  who  owned  and  held  6  shares  of  the 
capital  stock  thereof,  the  total  number  of 
shares  of  the  said  corporation,  as  organized, 
being  500  shares,  of  the  par  value  of  $100 
per  share;  that  since  the  organization  of 
said  corporation  the  said  defendant  John  O. 
Haines  has  been  the  manager  of  the  business, 
and  has  received  for  his  services  as  an  of- 
ficer of  the  same  the  sum  of  f  100  per  month; 
that  said  corporation  has  from  the  80th  day 
of  November,  188S,  been  owner  of  three  re- 
tall  dry  goods  and  general  merchandise 
stores,  to  wit  we  at  Deadwood,  one  at  Rapid 
Olty,  and  one  in  Keystone,  until  aa  at  about 
the  1st  day  of  December,  1801,  at  whldi  time 
it  disposed  of  its  stioe  at  Keysttme,  becon^ 
Ing  the  ownw  of  a  two-flfths  interest  there^ 
In;  ttiat  Ole  U.  Snyder  is  tiie  prlnc^wl  cred- 
itor of  the  defendant  John  O.  Haines;  tbat 
his  claUn  against  the  estate  of  the  said  de- 
fendant Haines  has  been  filed  and  allowed 
in  the  aforesaid  banknvtcy  proceedings;  tbat 
said  defendant  Jolm  0.  Haines  became  in- 
debted to  said  Ole  U  Snyder  nnder  and  by 
virtue  of  an  assignee's  bond  filed  In  the  clr> 
cult  court  of  Pennington  county  In  the  mat- 
ter of  tite  assignment  of  the  Rapid  TaUey 
Horse  Ranch  Company,  a  ccffporatlon,  which 
said  bond  was  executed  and  delivered  by  the 
defendant  John  C.  Haines  on  or  about  tbe 
28tii  day  of  January,  1888;  that  such  pro- 
ceedings were  had  that  Judpnent  was  enter- 
ed by  the  said  circuit  court  In  and  for  Pen- 
nington county  in  favor  of  the  aald  Snydw 
and  against  the  said  John  0.  Haines  et  al. 
on  OT  about  the  8th  day  of  December,  1887, 
for  the  sum  of  about  $10,000,  no  part  of 
which  has  been  paid;  that  such  John  O. 
Haines  has  no  property  subject  to  execution, 
exc^t  such  u  might  be  datmed  exempt  "bj 
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him  under  fiie  laws  of  tiie  state;  that  at  th« 
time  of  the  organization  of  the  defendant  cor- 
poration the  defendant  John  C.  Halnea  own- 
ed a  large  amount  of  dry  goods,  merchandise^ 
and  accomits  In  Bapld  Cl^  and  at  Dead- 
wood,  of  the  valae  of  about  $36,000,  and  that 
said  defendant  transferred  and  conrered  to 
the  corporation  all  said  stocks  or  merchan* 
dise  and  accounts,  being  all  of  the  property 
then  owned  by  him,  except  some  real  estate, 
which  was  afterward  conveyed  to  the  cor> 
poration;  that  since  the  said  tnmter  and 
conveyance  said  John  O.  Haines  has  had  no 
property  acept  some  shares  of  some  mining 
stock,  of  little  or  no  value,  and  except  the 
$100  per  month,  which  amount  was  paid  to 
said  defendant  by  the  corporation  In  con- 
sideration of  Ms  service  as  an  officer  and 
manager  of  the  same;  that  the  consideration 
for  the  transfer  and  conveyance  of  the  prop- 
erty owned  by  said  defendant  John  O. 
Haines,  hereinbefore  enumerated,  at  the  time 
of  the  organization  of  the  corporation,  and 
which  was  transferred  to  the  same^  was  600 
shares  of  the  capital  stock  of  the  said  cor- 
poration, ot  the  par  value  of  $100  per  ahaxfi, 
being  the  whole  of  the  capital  stock  of  the 
same.  445  shares  of  which  were  issued  to  de- 
fendant Haines,  60  shares  to  May  Haines, 
bis  wife,  in  payment  of  an  Indebtedness  of 
John  O.  Haines  to  her  for  the  sum  of  $6,291 
for  services  performed  by  her,  and  5' shares 
to  H.  C.  Loveland,  the  mother-in-law  of  said 
Haines,  which  was  presented  to  her  by  him 
without  any  money  consideration;  that  on  or 
about  the  4th  day  of  March,  1889,  the  defend- 
ant porcbaaed  of  one  John  T.  Potter,  with 
whom  he  had  been  engaged  In  business  at 
Storgis  and  Rapid  City,  his  interest  in  the 
stock  of  goods  tor  the  sum  of  $12,600,  for 
which  he  gave  his  t>i'oml8Sory  note,  doe  and 
payable  in  Ave  years  after  date,  with  inter- 
est at  the  rate  of  10  per  cent  per  annum; 
that  said  note  was  canceled  by  the  giving  of 
a  new  note  to  said  Potter  on  or  about  the 
4tb  day  of  March,  1896,  for  the  sum  of  $28,- 
000,  to  cover  the  principal  and  the  balance 
of  the  interest  due  thereon ;  that  on  or 
about  the  9th  day  of  December,  1896,  the 
said  defendant  borrowed  from  Marshall 
Field  ft  Co.,  of  Chicago,  the  sum  of  $25,000 
in  cash,  with  which  he  took  up  the  said  Pot- 
ter note,  the  principal  and  interest  of  which 
amounted  to  over  $24,000,  leaving  a  small 
balance  In  his  hands ;  that  said  defendant 
Haines  executed  and  delivered  to  Marshall 
Field  ft  Co.  his  promissory  note  for  $25,000, 
and,  to  secure  the  same,  deposited  as  collat- 
eral secorl^  the  said  446  shares  of  the  cap- 
ital stock  of  said  corporation;  that  on  or 
about  the  6th  day  of  December,  1807.  the 
said  Marshall  Field  ft  Co,  received  from  the 
said  defendant  Haines  440  shares  of  the  said 
capital  stock  in  full  payment,  settlement,  ac> 
cord,  and  satisfaction  of  the  said  note  of 
$25,000,  and  the  said  shares  were  transfer- 
red to  Marshall  Field  ft  Ca ;  that  said  de- 
fendant Haines  has  no  Interast  insaldibaref 


of  stock,  and  has  not  had  any  interest  sines 
the  same  were  transferred  as  aforesaid; 
that  tbe  said  transfers  and  conv^ances 
made  as  aforesaid  by  tbe  said  Haines  were 
made  with  the  intent  and  tax  tbe  purpose  of 
oiabllng  tiim  to  settle  his  debts  then  owing 
and  outstanding  against  him;  that  it  Is  not 
proven  that  the  said  transfers,  or  any  of 
them,  were  made  with  the  Intent  to  hinder, 
delay,  or  defraud  the  creditors  of  the  said 
Haines,  but  that  be  ^ecuted  the  same  In  or- 
der to  oiable  him  to  settle  up  his  liabilities 
to  his  creditors;  that,  Immediately  upon  the 
transfer  aforesaid  at  said  stock  of  goods  by 
the  said  Haines  to  said  corporation,  changes 
were  made  In  the  business  formerly  carried 
on  by  said  Haines,  to  indicate  that  there  had 
been  a  change  In  the  ownership  of  said  prop- 
erty, which  changes  are  fully  set  out  in  the 
findings;  that  It  was  generally  known  and 
advertised  for  more  than  three  years  prior 
to  the  commencement  of  this  action  that  the 
business  affairs  of  this  concern  were  carried 
on  and  conducted  by  said  corporation.  From 
which  findings  the  court  concludes  that'  the 
complaint  in  this  action  should  be  dismissed 
upon  the  merits,  and  upon  which  a  Judgment 
of  dismissal  was  accordingly  entered. 

It  will  thus  be  seen  that  tbe  defendant 
Haines  executed  the  assignee's  bond  of  said 
Bailey  in  Decanber,  1893,  and  tliat  the  &x- 
poration  was  organized,  to  which  said 
Haines  conveyed  all  hla  property,  in  Octo- 
ber, 1896;  that  the  Judgment  against  said 
Haines  In  the  suit  upon  the  assignee's  bond 
was  entered  in  the  fall  of  1897 ;  and  that  in 
the  tall  of  1898,  the  defendant  filed  his  peti- 
tion in  bankruptcy.  It  therefore  appears 
that  the  corporation  was  organized  and  the 
property  conveyed  to  It  1^  the  defendant 
Haines  two  years  or  more  before  the  Judg- 
ment was  obtained  against  bim,  and  that  bis 
petition  In  bankmptey  was  filed  about  three 
years  after  the  organization  of  tbe  corpora- 
tion. 

It  Is  contended  by  the  appellants  (1)  that 
conceding,  by  way  of  argument,  that  the 
findings  of  the  court  were  sustained  by  the 
evidence,  these  conclusions  and  Judgment 
should  have  been  rendered  in  favor  of  the 
plaintiff:  (2)  that  the  transfer  and  convey- 
ance of  the  property  by  the  defendant 
Haines  to  the  corporation  was  without  con- 
sideration, and  had  the  direct  effect  to  delay, 
hinder,  and  defraud  his  creditors,  and  Is 
invalid^  without  reference  to  the  actual  in- 
tent; (3)  that  the  subsequent  tranafer  of 
tbe  stock  to  Marshall  Field  &  Co.  did  not 
validate  the  original  conveyance,  or  make 
the  same  valid  as  against  the  creditors  of 
said  Haines;  (4)  that  the  transfers  were 
not  validated  by  the  fact  that  the  defend- 
ant's stock  in  the  corporation  remained  un- 
pledged from  November  80,  1895,  to  Decem- 
ber 9,  1806;  <6)  the  transfer  from  Haines  to 
the  Haines  corporation,  not  being  accompa- 
nied by  an  immediate  delivery  nor  followed 
Dj  an  actual  and  oentlniifld  cbanga  ot  poiaee- 
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alon  of  tbe  property  transferred,  U  coiicIa> 
sively  presumed  to  be  fraudulent  and  void; 
(6)  that,  tbe  corporation  baring  sold  tbe 
property  and  realixed  money  tberef  rom.  it  Is 
subject  to  a  money  Judgment  In  favor  ottbe 
defrauded  creditors;  (7)  that  the  orgaulza- 
tlon  of  tbe  corporation,  and  the  transfer  of 
the  property  of  tbe  defendant  Haines  there- 
to, were  effected  with  actual  Intent  to  de- 
frand  the  creditors  of  said  defendant  Haines. 

Upon  a  careful  review  of  the  evidence, 
we  are  tatlBfled  tbat  tbe  findings  of  fact 
were  fully  sustained  by  the  same,  and  that 
the  contention  of  the  appellant  tbat  the 
transfer  of  tbe  property  by  the  defendant 
Haines  to  the  corporation  was  made  with 
tbe  actual  Intent  to  defraud  his  creditors  Is 
not  sustained  by  tbe  evidence.  It  la  also 
quite  clear  from  the  evidence  that  tbe  ob- 
ject of  defendant  Haines  In  o^ankdng  tbe 
corporation  was  for  the  purpose,  as  found  by 
the  court,  of  satisfying  the  debts  outstanding 
against  him..  Tbe  defendant  Haines,  being 
somewhat  embarrassed  in  1895,  was  author- 
ized  l3y  the  Code  of  this  state  to  convey  his 
property  to  such  creditors  as  be  might  deem 
proper  to  prefer;  and,  if  he  could  more  ef- 
fectively accomplish  tbat  purpose  by  trans- 
ferring tbe  property  to  the  corporation.  It 
was  competent  for  him  to  do  sa  Section 
2366  of  the  Revised  Olvll  Code  provides; 
"A  debtor  may  pay  one  creditor  In  preference 
to  another,  or  may  give  to  one  creditor  se- 
curity tor  tbe  payment  of  bis  demand,  in 
preference  to  another."  This  section  was 
very  fully  considered  by  this  court  In  tbe 
case  of  Sandwich  Mfg.  Go.  v.  Max  et  al.,  5 
S.  D.  12B,  58  N.  W.  14,  24  L.  B.  A.  624,  In 
which  this  court  held  that  "at  common  law  a 
debtor  may  use  any  or  all  his  property  to 
pay  one  or  more  creditors  In  preference  to 
others,  and  in  this  state  the  same  right  Is 
expressly  declared  by  statute."  The  decision 
In  that  case  was  referred  to  and  approved  in 
tbe  case  of  Jewett  v.  Downs,  6  S.  D.  319,  60 
N.  W.  76,  Under  the  provisions  of  the  Code 
and  of  the  decisions  of  this  court,  therefore, 
the  defendnnt  Haines  was  fully  justified  In 
appropriating  tbe  stock  of  the  corporation 
held  by  him  to  tbe  payment  of  any  debt  due 
to  bis  wife  and  any  debt  due  to  Marshall 
Field  &  Co.;  and  bis  creditor  Snyder  bad 
no  grounds  of  complaint  as  long  as  such 
transfers  were  not  made  with  the  actual  in- 
tent to  defraud  him.  It  cannot  be  con- 
sistently claimed  tbat  tbe  corporation  was 
organized  in  contemplation  of  bankruptcy 
proceedings,  as  the  bankruptcy  law  was  not 
passed  until  about  three  years  after  the  cor- 
poration was  formed;  nor  can  It  be  con- 
sistently claimed  that  Haines  transferred 
the  stock  to  Marshall  Field  &  Co.  In  contem- 
plation of  bankruptcy  proceedings,  as  that 
transfer  was  made  a  year  or  more  before 
the  passage  of  the  bankruptcy  act  The 
transfer  to  Marshall  Field  &  Co.  of  the  stock 
may  have  been^  and  probably  was,  made 
with  «  Tlew  tD  prefer  tbat  flrm  ta  a  credit- 


or by  the  said  Haines,  and  such  a  transfer,  as 
we  have  seen,  is  authorized  by  the  law  of 
tbe  state;  and  while  Ita  effect  may  have 
been,  and  evidently  was,  to  defeat  the  claim 
of  Snyder  on  the  assignee's  bond,  still  it  was 
a  perfectly  legitimate  transaction,  and  one 
of  which  Snyder  has  no  cause  of  complaint 
It  is  difBcult  to  discover  upon  what  theory 
tbe  appellant  can  consistently  contend  tbat 
the  conclusions  and  Judgment  of  tbe  court 
should  have  been  In  favor  of  the  plaintiff. 
Tbe  plalntiiC,  of  course,  as  trustee  In  bank- 
ruptcy, occupied  the  po8ltl<m  of  tbe  creditor, 
Snyder,  and  haa  no  greater  rights  than 
those  vested  in  Snyder,  bad  thare  been  no 
bankruptcy  proceedings.  The  contention 
tbat  the  transfer  by  Haines  to  tbe  corpora- 
tion In  1890  was  not  for  a  good  consideration, 
namely,  tbe  stock  of  the  corporation,  cannot 
be  sustained,  as  the  capital  stock  of  a  cor- 
poration constitutes  a  good  consideration  for 
tbe  transfer  of  property.  Haines,  having  re- 
ceived practically  all  of  tbe  stock,  wss,  as 
we  have  seen,  fully  autbortzed  to  transfer 
tbe  sam«  to  his  creditors  In  payment  of  hla 
Individual  debta,  and  that  he  did  so  transfer 
it  to  them  without  an  actual  Intent  to  binder, 
delay,  or  defraud  any  of  bis  creditors,  except 
as  such  a  result  necMsarlly  followed  bis  pref- 
erence of  bis  wife  and  Marshall  Field  &  Co. 
as  such  creditors,  seems  clear  from  the  evi- 
dence and  findings,  and  tbe  court's  conclu- 
sions seem  to  naturally  follow  Its  findings 
of  fact 

*  The  second  contention,  therefore;  of  tbe 
aK>elIant,  which  seems  to  assume  tbat  the 
transfer  was  made  without  consideration.  Is 
clearly  untenable.  The  capital  stock  of  the 
corporation  In  tbe  bands  of  Haiues  was  prac- 
tically of  a  value  equivalent  to  the  value  of 
his  stocks  of  merchandise,  as  found  by  the 
court;  and  we  are  of  tbe  opinion  that  the 
stock  of  the  corporation.  If  formed  In  good 
faith,  was  a  valid  consideration  for  tbe 
transfer  of  the  merchandise  owned  by 
Haines.  The  third  proposition  of  the  appel- 
lant that  tbe  subsequent  transfer  to  Mar- 
shall Field  ft  Co.  of  the  stock  by  Haines 
did  not  validate  the  original  transaction, 
is  perhaps  a  correct  proposition.  If  the  orig- 
inal transaction  had  been  void;  but  tbat 
being  a  legitimate  and  proper  tranaactloD. 
under  tbe  corporation  laws  of  this  state, 
tbe  transfer  of  the  stock  to  Marshall  Field 
&  Co.  had  no  effect  whatever  upon  the 
original  transaction.  The  fonrth  proposi- 
tion would  be  equally  true — ^that  tbe  trans- 
fer was  not  validated  by  the  fact  tbat  Haines* 
stock  In  the  corporation  remained  unpledged 
from  November,  1896,  to  December,  1896. 
Certainly  that  fact  had  no  effect  upon  tbe 
original  transaction,  or  upon  the  subsequent 
transaction  or  transfer  by  defendant  Haines 
to  Marshall  Field  ft  OcK  in  payment  of  his 
Indebtedness. 

The  contention  of  the  appellant  tbat  there 
was  no  immediate  delivery,  and  that  the  sale 
was  not  followed  by  an  actual  ewktlnned 
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cbAJige  of  poeseeslon.  Is  negatived  by  the 
flndlnga  of  tbe  coort,  wbicb  flndlngB  were 
folly  sustained  by  the  erldeace.  Tbe  other 
contentions  of  the  appellant  are  clearly  on- 
toiable.  It  Is  contended  that  the  Haines 
GDmpany,  baTlng  sold  the  property  and  real- 
ised money  therefrom.  Is  subject  to  a  money 
Jndgmeat  in  favor  of  tbe  d^randed  cred- 
itors, but  there  Is  no  evidence  that  the  cor- 
poration sold  or  disposed  of  the  stock  of  the 
company.  That  was  owned  by  Haines  Indl* 
Tidnally,  and  be  disposed  of  it,  as  he  had  a 
right  to  do.  In  payment  of  hla  debts.  With 
that  transaction  the  corporation,  as  such,  bad 
no  connection.  Upon  the  transfers  by  Haines 

his  stock  to  Marshall  Field  &  Co.,  that  com- 
pany became  own«r  of  the  merchandise  trans- 
ferred by  Haines  to  the  corporation.  It  is 
farther  stated  by  tbe  appellant  that  tbe 
organisation  of  the  corporation  and  transfer 
of  tbe  propoty  of  Haines  to  it  were  effected 
with  an  actual  Intent  to  defraud  the  creditors 
of  Haines,  but  as  we  have  seen,  this  Is  nnsus- 
talned  by  the  flndlngs  of  the  court,  or,  rath- 
er, the  court  has  found  that  no  such  Intent 
«ss  proven  on  the  part  of  Haines  in  trans- 
ferring tbe  property  to  the  corpwatlon ;  and 
it  Is  difficult,  on  an  examination  of  the  evi- 
dence, to  find  evidence  that  would  warrant 
the  finding  contended  for. 

Tbe  contention  of  the  appellant  that  giv- 
ing the  Potter  note  was  a  sham  and  a  flctl- 
tious  proceeding  is  certainly  not  warranted 
bj  tbe  evidence,  as  both  Potter  and  Haines 
testified  to  the  bona  fides  of  that  transaction. 
And  the  fact  that  Haines  subsequently  bor- 
rowed $2S.OO0  from  Marshall  Field  A  Co.  to 
take  up  that  note  was  clearly  sustained  by 
the  evidence;  hence  tbe  assertion  that  the 
giving  of  the  Potter  note.  Its  renewal  by  a 
Dew  note,  and  Its  subsequent  payment  by 
money  obtained  from  Marshall  Field  &  Co., 
were  bona  fide,  stands  micontradlcted. 

We  have  not  overlooked  the  authorities 
dted  by  appellant  In  support  of  his  various 
Iffiqiositlons,  and  especially  the  cases  of  Eel- 
togg  V.  Douglas  Ca  Bank,  58  Kan.  48,  48 
Pac.  687,  62  Am.  St  B^.  596;  Bennett  v. 
Minott  28  Or.  838.  30  Pac  907,  44  Pac.  288; 
First  Nat  Bank  v.  Trebeln  Co.,  09  Ohio  St 
3ie^  52  N.  E.  834.  But  in  these  cases  the  fact 
was  found  by  the  court  that  tbe  organization 
ot  tbe  corporation  was  for  the  purpose  of 
hindering,  delaying,  and  de&audlng  the  cred- 
itors of  the  party  making  the  conveyance  to 
the  corporation;  and,  assuming  that  snch 
fiodlngB  were  supported  by  tbe  evidence,  as 
the  court  does  not  Intimate  that  they  were 
not,  the  conclusions  reached  by  the  appellate 
coorts  were  undoubtedly  correct  Bnt,  as  we 
have  seen.  In  tbe  case  at  bar  there  were  no 
such  findings,  and  apparently  no  evidence 
to  warrant  sndi  a  finding ;  hence  those  cases 
are  not  In  point  Several  of  the  other  cas- 
es cited,  in  which  it  was  held  that  convey- 
ances made  without  consideration  would  be 
void  as  against  creditors,  clearly  have  no  ap* 
plication  to  tbe  case  at  bar,  aa  tbe  oonaldera- 


tlott  given  by  the-  corporation  for  the  trans- 
fer of  merchandise  by  Haines  to  the  same 
constituted  full  consld^atlon  for  the  proper- 
ty. During  the  year  that  Haines  held  the 
capital  stock  of  the  corporation  his  stock 
was  subject  to  selznre  or  attachmoit  upon 
execution,  tbe  same  as  would  bare  been  his 
stock  of  merchandise;  hence  tbe  creditors 
of  Haines  were  neither  hindered  nor  delayed 
by  tbe  transfer  of  the  abavk.  ot  mercfaandlse  to 
the  corporation. 

We  are  therefore  of  the  opinion  that  tbe 
court  was  right  in  stating  its  ctmclusions  of 
law,  and  rradering  ]a^:ment  In  favor  of  tbe 
defendant,  dismissing  tbe  action. 

The  Jud^oit  of  tbe  drcult  court  and  or- 
der denying  a  new  trial  are  affirmed. 


DICKINSON  et  aL  T.  HAHN. 
(Snpreme  Court  of  South  Dakota.    July  9, 

190S.) 

Bmal  Ebtati  Bbokxbs— Sbbtioes  in  Pbooub- 
iRo  Sale— EviDENCB— SuFnciEHCT. 

In  an  acti<m  for  a  part  of  the  broker's  com- 
mlflslons  for  the  sale  or  land,  evidence  hetd  In- 
sufficient to  establish  plaintiffs'  claim  that  th^ 
raidered  services  in  effecting  the  aalft 
Haney»  J.,  diasmting. 

Appeal  from  Circuit  Court,  Hanson  Oonn- 
ty. 

Action  by  Islab  Dickinson  and  anotber 
against  A.  6.  Hatan.  From  a  Jndgment  for 
plalntlfEk,  defendant  appeals.  Reversed. 

Zollman  &  Kelso  (Phllo  Hall,  of  counsel), 
for  appeUaut  EL  E.  Wagner,  for  respond- 
ents. 

FULLBB,  J.  On  an  alleged  claim  of  $667 
as  their  Interest  In  certain  commissions  aris- 
ing from  the  sale  of  three  separate  and  dis- 
tinct tracts  of  Hanson  county  land,  plaintiffs 
recovered  Judgment  for  $343.75,  together 
with  costs,  and  the  defendant  taas  appealed. 
The  evidence  offered  to  support  the  com- 
plaint tends  to  show  that  some  time  during 
the  month  of  May,  1902,  or  early  In  June 
of  that  year,  respondents  and  appellant  en- 
tered Into  a  contractual  relation,  the  main 
characteristics  of  which  may  be  stated  brief- 
ly as  follows:  Appellant  who  was  a  resi- 
dent of  the  village  of  Fulton,  and  engaged  In 
the  real -estate  business,  apparently  owned 
certain  lands,  and  had  other  tracts  listed, 
which  he  was  authorized  to  sell  on  commis- 
sion. He  also  owned  a  printing  office,  In 
which  tbe  respondent  Dan  W.  Dickinson  was 
employed,  while  his  father,  Islah  Dickinson, 
was  engaged  In  the  business  of  farming  near 
the  town  of  Fulton.  Negotiations  began  at 
the  Dickinson  farm,  where  appellant  propos- 
ed to  give  respondents  $1  per  acre  for  assist- 
ing In  the  sale  of  any  lands  then  ui>on  his 
list,  and  one-half  of  all  that  could  be  netted 
in  the  way  of  commissions  on  sales  of  such 
lands  as  they  might  subsequently  list  Joint- 
ly, regardless  as  to  which  of  the  parties  pro- 
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cured  tbe  purcbasera  and  transacted  tbe 
bualneas.  If  tb«  testimony  of  Isiah  Dick- 
inaon  la  true,  the  foregoing  propoaltiou  was 
sqaarely  accepted  by  respondenta,  and  poiv 
anant  to  sucb  agreement  tbe  parties  proceed* 
ed  to  procure  a  list  of  lands  in  tbe  sale  of 
whlcb  they  were  to  share  tbe  commissions 
equally  after  deducting  sucb  expenses  as 
might  necessarily  be  incurred  In  tbe  transac- 
tion of  the  business.  With  reference  to  ap- 
pellant, and  what  was  immediately  said  and 
done,  tbe  witness  testifled  In  part  as  follows: 
"We  started  that  day  with  the  expectation 
of  getting  some  land  on  our  list.  He  said 
he  tbougbt  that  I,  being  a  farmer,  could 
get  out  and  build  up  a  better  list  than  be 
could.  It  was  after  we  had  that  conversa* 
tlon  that  we  started  out  and  drove  to  Farmer 
— the  same  day.  The  first  man  we  did  any 
business  with  was  Mr.  Smith.  We  took  his 
land  on  our  list  that  day;  and  we  took  Mr. 
Fred  White's  land;  also  Mr.  George  Smith's. 
I  agreed  to  engage  In  business  with  him  on 
tbe  basis  I  bare  stated.  Mr.  Etobn  wanted 
to  know  If  It  was  agreeable  with  me  for 
Dan  to  do  tbe  office  work,  to  take  care  of  the 
printing  omce  and  land  office,  to  take  care  of 
any  business  that  would  come  there.  We 
were  to  have  one-half  of  the  profits  on  the 
land  we  listed  together,  and  one  dollar  an 
acre  on  lands  he  bad  already  listed  that  we 
helped  him  sell.  He  told  me  at  that  time 
what  be  wanted  me  to  do.  He  said  when 
be  had  customers  from  the  Bast,  by  bringing 
them  to  me  on  the  farm,  my  word  would 
go  further  than  bis,  he  being  known  to  be 
in  the  real  estate  business.  •  •  ♦  We 
listed  land  after  that  together  in  Hanson 
county.  I  listed  quite  a  good  deal  of  land— 
every  piece  of  land  I  coold  get— after  that 
I  went  to  see  the  owners  about  tbe  prices 
and  terms,  and  got  his  net  price—got  tbe 
right  to  sell  tbe  farm,  I  pot  tbe  lists  in 
tbe  office  there  after  that  •  *  *  The  ar- 
rangement wltb  Mr.  Habn  was  ttiat  lands 
we  listed  together  and  either  of  us  sold  we 
were  to  dlTide  the  commission,  and  lands 
that  be  bad  already  listed  we  were  to  re- 
celre  one'  dollar  an  acre.  Z  do  not  think 
we  were  to  take  lands  separately.  Any  land 
that  was  listed  after  that  should  ba  sold  by 
the  company— any  new  land  that  we  should 
list,  either  of  us."  The  witness  tnrtber  tes- 
tified that  of  the  land  thus  listed  by  the 
parties  to  this  action  two  separate  and  dis- 
tinct tracts,  aggregating  820  acres,  were 
sold  during  the  season,  and  that  he  assisted 
in  bringing  about  a  sale  of  820  acres,  situated 
In  a  contiguous  body,  which  bad  been  pre* 
Tloualy  listed  by  appellant  What  be  did 
with  reference  to  tbe  tranaactlfni  Is  stated 
thus:  "This  land  was  sold  to  Mr.  Btoner.  1 
saw  Mr.  Stoner  at  tbe  time  tbiB  land  was 
sold.  Mr.  Hahn  brought  Um  out  to  my 
place.  He  Introduced  him  to  me.  I  don't 
ttalnk  Mr.  Hahn  said  anything  much,  only 
Mr.  Stoner  was  lookluff  for  land,  and  ha 


told  me  what  land  he  was  showing  him-— 
what  he  wanted  to  sell  him.  I  had  some 
tolk  with  Mr.  Stoner.  Q.  Tell  tbe  jury  what 
talk  you  had  wltb  Mr.  Stoner.  A.  Mr.  Ston- 
er wanted  to  know  my  opinion  of  this  coun- 
try; wanted  to  Icnow  how  long  I  bad  been 
here,  and  if  I  had  been  farming  all  tbe  time. 
And  I  happened  to  be  fixing  fence  wbm  they 
drove  In,  and  Mr.  Stoner  took  tbe  spade  and 
dug  in  tbe  cornfield.  This  was  some  time 
in  June.  This  was  a  balf  section — three 
hundred  and  some  acres.  Mr.  Stoner  bar- 
gained for  the  land  that  day.  I  telked  witb 
Mr,  Hahn  afterwards  about  tbe  sale  of  this 
land  to  Stoner.  Mr.  Hahn  Informed  me  aft- 
erwards he  bad  sold  that  land.  He  never 
said  anything  about  paying  me  commission. 
I  don't  think  I  asked  blm  for  a  settlement 
until  last  spring.  He  said  he  didn't  want 
to  settle.  I' think  be  stated  In  Mr.  Zoll- 
man's  office  that  I  wasn't  entitled  to  any- 
thing for  the  sale  of  this  land.  •  •  •  Mr. 
Tan  Po&sel  owned  the  land  that  Mr.  Stoner 
bought  Prior  to  the  'selling  of  this  laud, 
Mr.  Hahn  said  he  must  turn  this  land;  that 
it  was  one  of  the  tracts  he  was  anxious  to 
turn  and  get  off  the  list  He  said  for  me 
to  help  him  all  I  could  on  that  piece  of  land, 
an^  I  would  stend  In  for  a  dollar  an  acre.  I 
do  not  know  whether  he  had  an  option  on 
this  land  or  not  This  was  not  very  long 
before  Mr.  Stdner  came  out  to  my  place. 
Anything  be  had  on  his  list  that  I  helped 
bim  sell  I  was  to  have  a  dollar  an  acre. 
Mr.  Stoner  was  out  from  Illinois  with  Mr. 
Sheller."  Concerning  one  of  the  separate 
qoarter  sections  flist  above  mentioned,  be* 
Ing  what  Is  designated  In  the  record  as  tbe 
"Bard  Land,"  It  Is  admitted  that  respondente 
assisted  to  some  extent  In  making  tbe  sale, 
and  there  Is  evidence  tending  to  show  that 
in  SMKllanf s  absence  from  tbe  stete.  and 
pursuant  to  bis  direction,  Isiah  -Dickinson 
met  the  prospective  purchasers  on  their  ar^ 
rival  from  UUnols,  togetbw  with  certain  oth- 
er land  agents,  and  took  tbem  Into  the  conn* 
try,  where  several  days  were  spent  in  show- 
ing land  before  the  bargain  was  made  and 
contract  of  sale  entered  Into  subject  to  tbe 
approval  of  appellant,  and  be  afterwards  ex- 
pressed himself  as  fully  satisfied.  Though 
controverted,  it  may  be  assumed  that  re- 
spondente were  entitled  under  the  contract 
as  they  stete  It  and  In  accordance  wltb 
their  testimony,  to  one-half  tbe  net  profite 
to  be  realized  from  the  sale  of  this  Bard 
land,  but  the  concluston  Is  Irresistible  fnun 
tbe  undisputed  evidence  that  the  sale  was 
made  at  a  loss,  and  yet  appellant  ptM  them 
$100  In  cash,  which  they  apparently  accept- 
ed without  any  objection.  Confessedly,  tbe 
Stoner  land,  consisting  of  817  acres,  was 
on  appellant's  list  prior  to  making  the  al* 
leged  contract  wltb  respimdenta,  and,  accord- 
ing to  tbeir  version  thereof,  nothing  Is  re- 
coverable In  the  way  of  commission  on  that 
sale,  unless  In  some  manner  t2uiy  assisted  In 
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making  it,  or  In  tbe  procurement  of  a  pnr- 
cbaser.  There  Is  nothing  In  the  teetlmony 
ottered  on  behalf  of  respondents  tending  to 
show  that  either  of  them  ever  mentioned  the 
land  to  Mr.  Stoner  or  to  any  other  person, 
or  performed  a  single  act  in  furtherance  of 
the  sale.  Viewed  In  the  most  favorable 
light,  Islah  Dickinson  did  no  more  than  to 
receive  an  Introduction  to  llr.  Stoner,  and 
permit  him  to  use  a  spade  for  the  purpose 
of  testing  the  soil  on  the  farm  which  the 
formw  was  occupying  as  the  tenant  of  an- 
other. So  the  land  sold  to  Mr.  Stoner  was 
never  mentioned  to  any  one  by  either  of 
the  respondents,  and  they  knew  nothing 
about  the  price  or  the  terms  of  sale,  and  the 
evidence  offered  on  the  part  of  appellant 
to  the  effect  that  th^  rendered  no  assistance 
with  reference  to  the  transaction  is  over- 
whelming. The  Jury  might  have  found  from 
conflicting  testimony  preserved  in  the  record 
that  such  a  contract  as  respondents  claim  ex' 
Isted.  and  that  they  were  entitled  to  $1  per 
acre  for  aBsistiog  In  the  sale  of  all  lands  pre- 
viously listed  by  appellant;  but  the  burden 
was  upon  them  to  establish  by  a  fair  prepon- 
derance of  the  evidence  every  issue  essential 
to  a  recovery,  and  it  stands  proved  that  they 
had  nothing  whatever  to  do  with  this  par- 
ticular transaction.  While  it  Is  alleged  that 
respondents  are  entitled  under  the  contract 
to  one-half  of  $300  commission  realized  from 
the  Huberty  land  which  appellant  sold  to 
Mr.  Carr,  Isiah  Dickinson  testified  that  they 
mutually  agreed  to  share  the  profits  equally 
with  Mr.  Yost  and  Mr.  Altenhofen,  two  oth- 
er agents,  with  whom  he  swore  the  land  had 
been  previondy  listed;  bnt  he  was  entirely 
ignorant  as  to  how  much  the  owner  was  to 
receive,  the  price  for  which  the  land  was  list- 
ed, or  the  amount  for  which  it  was  sold; 
and  oa  CTMS-examlnatlon  states  that  "It  was 
never  pot  on  the  list;  I  think  Mr.  Habn 
tamed  it  right  over."  Moreover,  respond- 
ents Introduced  a  deed  in  evidence  convey- 
ing the  land  directly  from  Huberty  to  ap- 
pellant, who  testified  in  his  own  behalf  as 
follows:  "Dl^nsons  had  nothing  whatever 
to  do  wlUi  the  sale  of  the  Huberty  land. 
^Is  land  WEB  never  listed  wlt2i  me.  I  was 
called  up  over  the  phone  from  Fanner  men- 
tioning this  land — this  Haberty  land^-as  a 
bargain.  This  was  late  In  the  evening.  The 
next  morning  by  eight  o*clo<ft  I  bad  the  land 
bought  I  paid  monej;  down  on  It  and 
made  a  ecmtract**  Both  Tost  and  Alten- 
taofMi  testlfled  that  they  never  had  the  slight- 
est thing  to  do  -witb  tAlbec  of  the  DIdtinsons 
with  reference  to  the  Huberty  land,  and 
knew  nothing  about  it  themselves  at  tbe 
time  to  which  sncb  respondent's  testimony 
r^tes,  nor  until  abont  the  11th  day  of 
July,  1802,  when  they  telephoned  appel- 
lant to  the  eCFect  that  they  had  Just  learned 
tbat  it  waa  tar  sale,  and  he  came  over 
early  the  next  morning  and  made  the  pur- 
cm  Ur.  Haberty  testified     follows:  '^1 


was  planting  com  when  I  sold  tbe  land 
known  as  tbe  Huberty  land.  I  sold  it  to 
Mr.  Hahn.  Islah  Dickinson  had  nothing 
whatever  to  do  with  this.  I  have  never 
had  any  transaction  with  Islah  Dickinson  or 
Dan  Dickinson  In  reference  to  this  land." 
Mr.  Carr,  the  grantee  named  in  the  deed 
from  appellant,  testified  thus:  "I  purchased 
what  Is  known  as  the  Huberty  land  In  town- 
ship 103,  range  67.  I  made  a  great  many 
deals  with  Mr.  Hahn.  I  am  a  regular  cus- 
tomer of  Mr.  Etalin's.  I  don't  know  of  any- 
body that  was  interested  in  It  any  more  than 
Mr.  Hahn.  One  of  tbe  gentlemen  there  you 
call  Dickinson  I  don't  know  at  all.  The 
other  gentleman  I  have  met.  I  purchased 
the  land  of  Mr.  Hahn.  There  was  no  one 
else  present  I  had  no  deallnge  with  any 
one  else." 

The  verdict  for  9848.75  being  wholly  on- 
supported  by  tbe  evidence,  and  contrary  ta 
the  InstructlonB  of  the  court  to  tbe  Jury,  the 
Jodgmmt  appealed  from  la  reversed,  and  a 
new  trial  ordered. 

HANBY,  dlasenttng. 


ODBLL  T.  FBTTT,  Sherii^  et  sL  (8TBBLB, 
Intervener). 

(Supreme  Oonrt  of  Sondi  Dakota.   Jtdy  6, 
190S.) 

1.  Repuvih— BaDKLivCTT   Bond  — Abbigii- 

MKNT  or  JUDOMENT— ACTIOM  OW  BOND— 
RKA.L  PA.BTT  IN  INTSBBST. 

Where  judgment  for  plaintiff,  in  an  action 
to  recover  possesion  of  personal  property,  Is  as- 
signed, the  assignee  Is  the  real  party  in  inter- 
est entitled  to  sue  on  a  redelivery  bond,  provid- 
ing that  its  obligations  shall  be  performed  by 
returning  the  property  or  paying  Its  adjudged 
value. 

2.  Affbat— ExcKPTTons. 

Where  exceptions  are  incorporated  In  the 
bill  of  exceptions,  pursuant  to  tbe  unlTersal 
practice  of  the  trial  court,  by  which  an  ex- 
ception is  deemed  to  be  taken  to  each  of  its 
rulings  without  the  fortoality  of  a  timely  excep- 
tion, the  rulings  to  which  exceptions  were  so 
taken  were  properly  presented  for  review. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  BS  1611,  1612.] 

Appeal  from  Circuit  Court,  Fall  River 
County. 

Action  by  Abel  Odell  against  Edmund  Pet- 
ty, sheriff  of  Fall  River  county,  and  another, 
in  which  L.  B.  Steele  Intervened.  From  a 
judgment  for  plaintiff,  defendants  and  the 
Intervene  appeal.  Reversed. 

O.  M.  Cleveland  and  B.  B.  Wilson,  fox  ap* 
pellant  L,  B.  Steele.  Blmer  R.  Jockett,  for 
appellant  Bdmimd  Petlgr*  Bisstman  ft  Dud- 
ley, for  reapondoit 

FULLER,  J.  To  defeat  tbSa  aetUm  oo  a 
redelivery  bond  given  plaintiff  In  an  action 
to  recover  the  poBseeslm  of  curtain  personal 
property  in  whidi  be  bad  obtained  a  Jodg^ 
ment;  the  lyq^llng  defendants  dmied  tbat 
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respondent  Is  the  owner  of  tbe  claim  or  the 
Teal  party  in  interest,  and  offered  to  show 
-by  competent  record  evidence  that  he  execut- 
-ed  and  delivered  an  assignment  of  such  judg- 
ment to  a  third  party  prior  to  the  commence- 
ment of  this  action,  and  the  rejection  of 
such  evidence  by  the  trial  court  la  reversible 
■tt-ror. 

Tbe  appellant  corporaticai,  as  surety  on  the 
bond,  was  bound  to  satls^  any  Judgment  that 
plaintiff  might  recover  against  the  defendant 
sberifiF,  and  it  is  expressly  provided  in  the, 
contract  of  suretyship  that  such  obligation 
shall  be  performed  by  returning  the  specific 
j)ersonaI  property,  or  by'  the  payment  of  its 
^adjudged  value,  and  the  assignee  of  such 
Judgment,  as  the  real  party  In  Interest,  Is 
alone  authorized  to  maintain  an  action  to 
recover  the  sam&  Guernay  v.  TuthlU,  12  8. 
I>.  82  N.  W.  190.  In  the  case  of  Schlle- 
man  v.  Bowlln.  86  Minn.  198,  30  N.  W.  879, 
tbe  court  say :  "It  Is  a  familiar  rule  of  eq- 
uity, of  universal  application,  that  the  as- 
signment of  a  demand  entitles  the  assignee 
to  every  assignable  remedy,  lien,  or  security 
available  by  the  assignor  as  a  means  of  in- 
demnity or  payment,  unless  expressly  except- 
ed or  reserved  in  the  transfer  of  the  d^and. 
The  assignment  of  the  demand,  which  is 
tbe  principal  thing,  operates  as  an  assign- 
ment of  all  securities  for  Its  recovery  or 
collection,  and  uptm  such  securities  the  as- 
signee, as  the  real  party  in  interest,  may 
maintain  an  action  in  his  own  name.  The 
bond  given  by  a  defendant  in  an  action  in 
replevin,  pursuant  to  Gen.  St  1878,  c.  66,  i 
136,  to  obtain  a  return  of  the  property  dur- 
ing the  pendency  of  the  suit,  stands  In  the 
place  of  the  property.  Its  purpose  and  office 
being,  as  Its  conditions  show,  to  secure  such 
Judgment  as  tbe  plaintiff  may  recover  In  the 
action.  Tbe  bond  Is  but  an  Incident  to  the 
debt  or  claim  represented  by  the  Judgment. 
The  right  to  collect  the  Judgment  on  execu- 
tion, and  tbe  right  to  recover  on  the  bond, 
which  is  merely  security  for  tbe  Judgment, 
cannot  exist  in  the  hands  of  different  i>»- 
sons.  Therefore,  in  the  present  case,  the  as- 
signment to  the  plaintiff  of  the  Judgment  op- 
erated as  an  assignment  to  him  of  this  bond, 
and,  as  the  real  party  In  interest,  he  can 
maintain  an  action  upon  it"  Upon  princi- 
ple, the  following  authorities  are  quite  ap- 
plicable: nilmnnn  v.  Kline,  87  111.  268;  Hurt 
T.  Wilson,  38  Cal.  263;  Oobbey  on  Replevin, 
I  1300. 

Adversely  to  all  the  other  parties,  the  in- 
tervening plaintiff  and  appellant  claims  to 
be  the  owner  of  the  cause  of  action  and  the 
Judgment  under  consideration  by  virtue  of 
a  certain  execution  sale,  tbe  exact  legal  ef- 
fect of  which  cannot  be  safely  determined 
upon  the  record  presented;  but  In  view  of 
the  fact  that  all  proceedings  culminating  In 
such  sale  appear  to  be  regular,  and  were 
seemingly  so  determined  by  tbe  Judgment  of 
a  court  of  competent  Jurisdiction  from  wbicb 
•no  appeal  was  taken,  It  was  probable  error 


to  strike  out  her  complahit  and  reject  all 
evidence  relative  thereto. 

As  exceptions  were  incorporated  into  the 
bill  of  exceptions  pursuant  to  the  universal 
practice  of  tbe  trial  court  by  which  an  ex- 
ertion is  deemed  to  be  taken  to  each  of^lts 
rulings  without  the  formality  of  a  timely  ex- 
ception, there  Is  no  merit  in  the  contention  of 
respondent's  connsel  that  no  exceptions  were 
taken,  and  tbe  questions  herein  determined 
render  unnecessary  any  fnrtber  considera- 
tion of  the  points  raised  in  fba  rsqpectlTe' 
briefs  before  us. 

Tbe  Judgment  appealed  fran  Is  reTened. 
and  a  new  trial  ordered. 


BLAGKUAN  et  al.  T.  MULHAUi  <t  al. 
(Snprema  Court  of  South  Dakota.   July  6i, 

1905.) 

1.  AoHxnmBATOu  -~  SAza  or  Lami— Gox.- 

lATKBU.  ATTAOK— DXnCTS  IV  PETTTIOH. 

Rev.  Prob.  Code,  S  26,  provides  that  the 
proceedings  of  the  court  are  to  b%  construed  in 
the  same  manner  and  with  like  intoidmeata  as 
proceedings  of  courts  of  goieral  iurisdictioiL 
and  lis  records  and  decrees  are  to  be  accorded 
like  force  and  effect  as  those  of  circuit  courts. 
Section  202  provides  that  failure  to  set  forth 
facta  showing  a  sale  to  be  necessary  will  not  in- 
validate tbe  satMOQuent  proceedings  If  the  de- 
fect be  supplied  by  tbe  proofs  and  general  facts 
ahowiog  such  neceastty  be  stated  In  the  de- 
cree. Section  882  provides  that  ordera  and 
decrees  need  not  recite  tbe  ezistenoe  of  the 
facts  uiwn  which  the  Jurisdiction  of  the  court 
may  depend.  Held,  that  an  order  of  the  pro- 
bate court  finding  the  existence  of  all  the  facts 
necessa^  to  constitute  a  valid  sale  of  real  es- 
tate, ana  authorizing  such  sale  to  be  made,  con- 
stitutes a  conclusive  determination,  as  against 
collateral  attack,  of  tbe  sufficiency  of  the  peti- 
tion (or  the  sale,  and  precludes  a  successful  at- 
tack on  the  purchasw  s  title  en  aoconnt  ot  de- 
fects in  such  petition. 

2.  SaICE  —  APPOIHTiaEIlT  —  PBBStnCFTIONa— 

Petition— NoTiOK. 

It  may  be  presumed,  on  collateral  attack 
on  tiie  appointment  of  an  administrator,  that  a 
petition  for  the  appointment  was  in  fact  filed 
and  notice  thereof  given,  where  it  does  not  af- 
firmatively appear  that  no  petition  was  filed 
and  no  notice  was  given. 
8.  Sams  —  Ibbxquubitiks  in  AppoiimniiT. 

Under  section  80  of  the  Revised  Probate 
Code,  authorizing  the  grant  of  administration 
to  one  or  more  ix  several  classes  of  persons,  an 
irregularity  in  appointing  an  administrator 
without  a  petition  being  first  filed  is  not  avail- 
able in  a  collateral  proceeding  to  overthrow 
the  acts  olE  an  administratrix  who  was  dn^  ap- 
point, and  with  whtxn  the  administrator  act- 
ed. 

4.  SAUB—FinDiNofl  or  Coqbt— GoiraLuaivB- 

RBSS. 

A  finding  of  a  j;trobate  decree  Qiat  a  pe- 
tition for  the  sale  of  land  was  dnly  presented 
by  the  administrator  and  the  administratrix, 
and  ordering  the  sale  to  be  made  in  the  name  of 
both  the  administrator  and  the  administra- 
trix, cannot  be  collaterally  attaidtsd. 
0.  Samb— Sales  or  PsonsTr— Fublkution 
or  Obdeb. 

Tbe  fact  that  an  order  to  show  cause  why 
real  property  should  not  be  sold  to  pay  a 
decedent's  debts  was  published  for  only  26  days, 
instead  of  the  28  days  prescribed  1^  Rev.  Prob. 
Code,  I  201.  does  not  xw'-'r  the  sale  void,  nor 
aflact  Its  vaUdity  in  a  couatnal  pEecsadoiK 
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6.  SaU  —  NonCB  —  COMTEMTS— OBDEB  TO 

Show  Cause. 

The  fact  that  a  pablished  notice  of  the 
nle  of  nal  propert7  to  pay  a  decedent's  dri)ti 
does  not  oTwr  peraoiu  Interested  in  the  estate 
to  appear  and  aoow  canse  why  an  order  for  the 
sale  snoDld  not  be  granted,  as  required  by  Rev. 
Prob.  Code,  {  208,  does  not  affect  the  validity 
of  the  sale  in  a  collateral  proceeding,  where 
rach  notice  stales,  in  accordance  with  the  stat- 
nte,  that  application  has  been  made  for  the  sale, 
and  that  hearing  will  be  had  at  the  time  des- 
irnated  therein,  and  the  order  for  the  sale  re- 
el tea  that  all  proceedinffs  required  by  statote 
hare  been  complied  witL 

7.  Saux  —  GoirnBiuTioit  or  Sali  —  Pu- 

SmiPTIONB— COHPLIAKCK  WITH  STATUTES. 

Where  an  order  confirming  a  sale  of  real 
estate  to  pay  a  decedent's  debts  redtes  that 
Che  aale  was  u«ally  made  and  fairly  conducted, 
it  most  be  presumed  on  collateral  attack  that 
the  probate  court  had  before  it  proof  showing 
chat  the  provisions  of  the  statute,  incloding  the 
requirement  of  the  publication  of  the  notice  io 
Cbe  proi»er  countr,  had  been  complied  with. 

Appeal  from  Circuit  Gonrt,  McCook  Coun- 
ty- 
Action  by  Janet  Hansberger  against  James 
P.  Bfulhall  and  othera,  impleaded  with  F. 
Ia.  Blackman  and  another.  From  a  Judgment 
In  favor  of  defendanta  Mulball  and  others, 
defendants  Blackman  and  another  appeal. 
Affirmed. 

Boyce  ft  Warren,  for  appdiants.  Jepsbn 
&  Jepaon  and  P.  J.  Bogd^  for  respondoits. 

CORSON,  P.  J.  This  action  was  instituted 
by  Janet  Etensberger  against  James  P.  and 
John  Mulball  for  the  specific  performance  of 
a  contract  for  tbe  sale  df  a  quarter  section 
of  land  In  McCook  county,  and  appellants, 
Blackman  and  Spaulding,  were  made  code> 
fendaots,  as  claiming  some  interest  In  tbe 
property.  James  and  John  Mulball  claim  the 
proper^  under  and  by  virtue  of  an  adminis- 
trator's sale  made  In  1887  in  probate  proceed- 
ings in  tbe  estate  of  Nathan  P.  Amy,  deceas* 
ed,  whose  death  occurred  at  Sioux  Falls  in 
April,  1885.  Appellant  F.  L.  Blackman 
claims  certain  interest  in  the  property  as 
grantee  of  several  of  the  heirs  at  law  of  tbe 
said  Amy,  and  appellant  Arthur  Spaulding 
claims  an  interest  In  the  property  as  heir  at 
law  of  tbe  said  Amy,  deceased,  and,  being  a 
minor,  appeared  by  his  guardian.  Blackman 
Interposed  a  counterclaim  and  cross-bill 
against  plalntlfT  and  his  codefendant  Ar- 
thur Spaulding  also,  in  bis  answer,  pleaded 
by  way  of  counterclaim  and  cross-bill  against 
the  defendants  James  and  John  Mulball,  and 
prayed  for  judgment  quieting  his  title  to  a 
portion  of  the  premises.  Upon  counterclaims 
■and  cross-bills  of  James  and  John  Mulball 
tbe  case  was  tried  to  the  court  without  a 
Jury,  and,  the  court's  findings  being  in  favor 
of  John  Mulball  and  against  tbe  other  de> 
fendants,  and  a  Judgment  entered  thereon, 
Blackman  and  Spaulding  have  t&itea  sepa- 
rate a{H>eal8  to  tbls  court  therefrom,  but  by 
stipulation  both  appeate  bave  been  consider- 
ed together. 

It  will  tbu  be  wen  that  the  action  brought 


originally  to  enforce  ttie  spedflc  performance 
of  tbe  contract  by  the  plaintiff  has  been  cm- 
verted,  in  effect,  into  an  action  to  qnlet  title 
as  between  the  parties  claiming  by  virtne  <rf 
the  sale  made  under  the  radeis  and  decrees 
of  the  probate  court  as  agshist  the  halx  and 
grantee  of  the  heir  of  the  decedent  It  Is 
claimed  by  tbe  appellants,  Blackman  and 
Spaulding,  that  tbe  proceedings  resulting  In 
the  sale  of  the  pnqperty  under  the  order  and 
decree  of  tlw  probate  conrt  was  null  and 
void,  and  that  therefore  James  and  John. 
Hnlhall  acquired  no  title  to  the  premises 
thereunder.  The  validity  of  the  sale,  there- 
fore, ts  the  principal  question  to  be  consider- 
ed  on  this  appeal. 

It  is  contended  by  the  appellants:  (1) 
That  there  was  no  statutory  ground  shown 
authorising  the  sale.  In  that  it  did  not  appear 
from  the  jtetttion  for  the  sale  upon  which  the 
order  of  sale  was  made  that  there  were  any 
debts  due  and  allowed  from  tbe  Intestate, 
and  that  therefore  the  court  was  without 
Jurisdiction  to  make  the  order;  (2)  that  the 
probate  court  never  acquired  Jurisdiction  of 
tbe  estate  by  tbe  apiMntment  of  an  admin- 
istrator, In  that  tbe  appointment  of  Dr.  J.  B. 
Le  Blond,  one  of  tbe  administrators,  was 
made  without  a  proper  petition  and  notice; 
(3)  that  there  was  no  proper  order  to  show 
cause,  and  that  the  notice  fixing  the  time 
and  place  for  tbe  bearing  was  not  posted  or 
published  as  required  by  law;  (4)  that  tbe 
sale  was  void  for  the  reason  that  notice  of 
sale  was  not  posted  In  three  public  places 
in  tbe  county  of  McCook,  in  which  tbe  land 
was  situated;  QS)  tbe  sale  was  void  because 
not  reported  under  oath  to  the  probate'  cour^ 
as  required  by  the  Probate  Code;  (6)  that  tbe 
court  erred  In  refusing  to  make  the  findings 
of  fact  and  concltislons  of  law  requested  by 
the  appellants;  (7)  that  the  respondents  Mul- 
hali  failed  to  prove  any  title  to  the  prem- 
ises, for  the  reason  that  tbe  deeds  offered  In 
evidence  were  not  acknowledged  so  as  to  en- 
title  them  to  record,  no  evidence  given  of  the 
loss  of  tbe  original,  and  it  was  not  proved 
that  the  Security  Land  &  Mortgage  Com- 
pany, through  whom  they  claim  title,  was  a 
corporation,  or  ttiat  the  persons  whose  names 
were  signed  to  tbe  deeds  as  officers  were  In 
fact  officers  of  the  corporations,  or  that  the 
seal  of  the  corporation  was  affixed  to  the 
deeds  by  authority  of  the  corporation,  and 
that  the  records  of  the  deeds  were  therefore 
inadmissible  in  evidence. 

It  is  contended  on  the  part  of  the  respond- 
ents in  support  of  the  findings  and  Judgment 
of  the  trial  court:  (1)  That  the  proceedings 
for  tbe  sale  of  the  property  were  substantial- 
ly in  compliance  with  the  provisions  of  tbe 
Probate  Code;  (2)  that  the  probate  court, 
under  the  laws  of  tbls  state,  has  been  made. 
In  effect,  a  court  of  general  jurisdiction,  and 
that  to  Ite  records,  orders.  Judgments,  and 
decrees  are  to  be  accorded  like  force,  effect, 
and  legal  iwesumption  as  to  tbe  records,  or- 
ders. Judgments  and  decrees  of  drenlt  courts. 
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and  therefore,  the  court  having  Jurladlctlon 
of  tbe  subject,  its  orders  and  judgments  and 
decrees  are  conclusive  In  this  action;  (3)  that 
the  action  la  barred  by  the  three-year  limita- 
tion provided  in  the  Probate  Code,  and  by 
possesaion  and  payment  of  taxes  for  ten 
years,  under  the  law  of  1891. 

The  appellants,  while  conceding  that  the 
'Judgments  and  decrees  of  a  probate  court  In 
conducting  its  ordinary  business  are  to  be 
accorded  like  force  and  effect  as  judgments 
and  decrees  of  a  circuit  court,  yet  contend 
that  In  decreeing  the  sale  of  property  for 
the  payment  of  debts  of  the  Intestate  it  la 
acting  as  a  court  of  special  and  limited  jnrl^ 
diction,  and  its  judgments  and  orders  affect- 
ing such  sales  are  to  be  regarded  as  made  by 
a  court  having  such  limited  jurisdiction.  Tbe 
Questions  printed  are  Important,  involving 
as  they  do  the  right  of  bona  fide  purchasers 
in  good  faith  on  the  one  side  and  the  heirs 
at  law  of  the  deceased  on  the  other.  Section 
26  of  the  Revised  Probate  Code  reads  aa  fol- 
lows: "The  proceedings  of  this  court  are 
construed  In  the  same  mannw,  and  with  like 
intendments,  as  the  proceedings  of  courts  of 
general  jurtsdlctton,  and  to  its  records,  or- 
ders, judgments  and  decrees,  there  are  ac- 
corded like  force,  effect  and  legal  presump- 
tion as  to  the  records,  orders,  judgments 
and  decrees  of  circuit  courts;"  and  the  last 
clause  of  section  202  provides:  "But  a  fail- 
ure to -set  forth  the  facts  showing  the  sale 
to  be  necessary,  will  not  invalidate  the  sub- 
sequent proceedings,  If  the  defect  be  supplied 
by  tbe  proofs  at  the  hearing,  and  tbe  general 
facts  showing  such  necessity  be  stated  in 
tbe  decree;"  and  section  832  provides:  "Or^ 
ders  and  decrees  made  by  the  county  court, 
or  the  Judge  thereof,  need  not  recite  the  en- 
istence  of  facts,  or  the  performance  of  acts 
upon  which  the  Jurisdiction  of  the  court  or 
Judge  may  depend,  but  it  shall  only  be  neces- 
sary tliat  they  contain  the  matters  ordered 
or  adjudged,  except  as  otherwise  provided  In 
this  tlUe."  It  will  thus  be  seen  that  tbe 
proceedings  of  tbe  probate  court  and  Its  rec- 
ords, judgments,  and  decrees  are  to  be  ac- 
corded like  force,  effect,  and  legal  presump- 
tion as  are  accorded  to  the  orders,  Judgments, 
and  decrees  of  a  circuit  court,  and  that  a 
failare  to  set  forth  the  facts  showing  tbe  sale 
to  be  necessary,  or  to  recite  tbe  same  In  the 
order,  will  not  invalidate  the  sale. 

It  Is  contended,  as  before  stated,  that  the 
order  or  decree  of  the  probate  court  authorla- 
ing  the  sale  of  the  property  Is  not  conclusive 
against  collateral  attack,  for  the  reason  that 
the  facts  set  out  In  the  petition  (or  the  order 
did  not  show  that  there  were  any  valid  debts 
existing  and  ^t^rly  allowed,  due  from  the 
estate,  and  tliat  all  of  the  real  property  of 
the  Intestate  was  not  described  therein.  -  This 
contention  Is  clearly  nntenable,  for  the  rea- 
son that  tbe  ivobate  court  had  Jurisdiction 
of  the  snl^ect-matter.  and  was  vested  with 
the  power  to  determine  tbe  sufficiency  of  the 
petition,  snd  in  mafcfng  tte  ordar  it  most 


have  necessarily  determined  that  tbe  petition 
was  sufficient  This  Judgment  or  determina- 
tion was,  in  our  opinion,  conclusive  as 
against  a  collateral  attack.  Wbethn  or  not 
it  was  erroneoiu  or  irregnlar,  and  would  or 
would  not  have  been  reversed  upon  appeal. 
It  Is  not  necessary  now  to  decide.  No  aj^ 
peal  was  taken,  and  the  Judgment  Is  there- 
fore conclusive  In  this  action. 

Tbe  question  as  to  defects  in  the  peti- 
tion for  a  sale  was  fully  considered  in  tbm 
case  t)f  Dennis  v.  Winter,  63  CaL  16.  There 
section  1637,  as  amended  In  1874,  In  the  Pro- 
bate Code  of  California,  Is  Identically  tiie 
same  as  section  202  of  tbe  Probate  Code  of 
this  state,  and  In  discussing  tbe  qnestlons 
arlBlng  under  the  Code  of  Uiat  state  tbe 
Supreme  Court  of  California  says:  "It  ap- 
pears from  the  evidence  In  this  case  that  tb» 
land  sued  for  was  owned  by  one  B.  8.  Detk' 
nls,  under  whom  plaintiffs  claim  title  as 
heirs,  and  that  It  was  sold  under  an  order 
of  tbe  probate  court,  the  defendant  becoming 
the  purcliaser.  Tbe  questions  In  the  case  in- 
volve the  regularity  tod  validity  of  the  pro- 
ceedings In  the  probate  court  culminating  Id 
a  sale  and  the  execution  of  a  deed  to  tbe 
purchaser  by  the  administrator  of  tbe  estate 
of  B.  S.  Denula,  deceased.  The  defendant 
had  judgment  in  the  court  below.  •  •  • 
The  first  point  made  r^tes  to  the  sufll- 
cieucy  of  the  petition  rxpon  which  the  order 
of  sale  was  made.  It  Is  Important  to  bear 
in  mind  that  this  is  not  on  appeal  from  a 
judgment  or  rader  of  tbe  jirobate  court  made 
In  the  coarse  of  administration,  but  It  Is  a 
collateral  attack  npon  the  proceedings  bad  in 
that  coart  If,  tiierefor^  the  court  (whidi 
wu  In  that  proceeding  one  ot  general  juris- 
diction) had  jurisdiction  to  make  the  ovdws 
attacked,  and  to  take  the  proceedings  results 
ing  in  the  sale  of  tiie  land,  Its  judgment  and 
orders  must  be  treated,  for  purposes  of  ttw 
present  case,  as  conclusive  ot  the  mattraa 
determined  by  them.  •  *  •  If  the  peti- 
tion does  not  set  forth  all  of  the  facts  show- 
ing tbe  sale  to  be  necessary,  and  glvlns 
the  court  jurisdiction,  such  failure  will  not 
invalidate  toe  subsequoit  piooeedings  *U  ttw 
defect  be  supplied  by  lha  ptooH  at  the  bear- 
ing, and  the  general  facta  shoving  such 
necnslty  be  stated  in  the  decree.'  Seetiim 
1687,  Code  GiT.  Proc.  Tba  order  of  sale 
contained  a  fun  redtal  of  the  facts,  showing 
that  the  case  was  a  proper  one  fw  the  ssle 
of  tbe  resl  estate  of  llie  deceased.  Tbe  next 
point  Is  that  the  return  of  sale  waa  not  veri- 
fied as  required  by  section  1517  of  the  Code  of 
Clril  Frocedurb  That  sectltm  declares  that: 
*No  sale  <tf  any  pn^»erty  at  an  estate  ct  a 
decedwkt  is  valid,  unless  made  vmdsx  order 
of  the  superior  court,  except  as  otherwise 
provided  In  this  chapter.  All  sales  must  be 
under  oath,  r^orted  to  and  ccnifimwd  by 
the  court,  before  tbe  title  to  the  property 
sold  passea*  It  is  not  necessary  for  us  to 
determine  whether  a  failure  to  make  a  re- 
turn of  the  sale  under  oath  would  affect 
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the  validity  of  the  titie  In  a  eollftteral  attack 
upon  the  jodgment,  because  we  have  In  this 
caae  a  recital  in  tbe  order  conflrmlnff  tbe 
flale  that  the  retam  of  the  sale  was  duly 
rnlfled  affidavit  Tbia  recital  Is  condn- 
aiTe  in  the  present  case,  and  a  finding  of 
facts  to  the  contrary  does  not  In  any  manner 
affect  the  conclusiveness  of  the  recital  in  the 
decree.  The  fact  was  not  a  jurisdictional 
one,  and  the  principle  applicable  to  tbe  In- 
condnBlTeness  of  statements  or  recitals  In 
Judgments  conferring  Jurisdiction  does  not 
apply."  In  the  later  case  of  Burris  t.  Ken- 
nedy, 108  Gal.  331,  41  Pac.  458,  that  court 
says:  "As  In  all  other  similar  matters,  how- 
ever. If  the  court  has  by  the  petition  and 
notice  acquired  Jurisdiction,  errors  after- 
wards in  the  exercise  of  it,  however  gross, 
will  not  render  the  decree  invalid.  I  thlolc 
there  has  been  no  time  irince  1858  when  a 
sale  of  real  estate  would  have  been  held  void 
because  it  omitted  to  give  a  description  of 
all  the  real  estate  of  which  the  deceased  died 
seised,  or  the  value  or  condition  of  tbe  differ- 
ent parcels.  Such  are  the  alleged  defects  in 
this  case.  But,  whatever  strictness  was  for- 
merly required,  there  can  be  no  question 
since  tne  amendments  to  section  1537  made 
In  1874.  As  the  statate  now  reads,  no  sale 
is  invalid  on  acconnt  of  the  omission  to 
state  in  tbe  petition  any  of  tbe  matters 
enumerated,  provided  tbe  general  facts  show- 
ing that  a  sale  Is  uecessary  are  proven  and 
found."  The  view  expressed  In  these  deci- 
sions Ifl  in  accord  with  tbe  Supreme  Court 
of  the  United  States,  and  also  with  that  of 
many  of  tbe  state  courts.  Crlgnon's  Lessee 
T.  Astor,  2  How,  319,  11  U  Ed.  2SB;  Uohr  T. 
Hanlerre,  101  U.  S.  417,  45  L.  Ed.  IOCS; 
Schaale  v.  Wasey,  70  Mich.  414,  88  N.  W.  817; 
McLawhom  v.  Worthlngton  {N.  O.)  3  B.  B. 
633;  Apel  V.  Kelsey,  47  Ark.  418,  2  8.  W.  108; 
Halght  V.  Hayes  (Neb.)  92  N.  W.  297;  I^e 
V.  Sanford,  82  Tex.  68;  19  8.  W.  847,  27  Am. 
8t  Bep.  8S2;  Ackerson  v.  Orchard  (Wash.)  34 
Pac  1106,  35  Pac.  606.  In  the  case  of  Grig- 
non'B  Lessee  v.  Astor,  supra,  the  Supreme 
Court  of  the  United  States  held  that,  where 
a  county  court  had  Jurisdiction  to  order  a 
sale  of  a  decedent's  estate  on  tlie  representa- 
tion and  finding  of  certain  facts,  and  the 
record  showed  that  a  petition  was  presented 
and  the  order  made,  the  granting  of  the  li- 
cense was  a  binding  adjudication  that  all 
facts  necessary  to  give  Jurisdiction,  as  well 
as  to  warrant  the  license,  existed,  and  that 
tbe  record  was  conclusive  evidence  thereof, 
and  that  court  in  an  able  and  exhaustive 
opinion  says:  "Tbe  granting  the  license  to 
sell  is  an  adjudication  upon  all  tbe  facts 
necessary  to  give  Jurisdiction,  and  whether 
tbey  existed  or  not  is  wholly  Immaterial,  if 
DO  appeal  Is  taken.  The  rule  Is  the  same 
whether  the  law  gives  an  appeal  or  not. 
If  none  is  given  from  the  final  decree,  it  Is 
conclusive  on  all  whom  It  concerns.  The 
record  Is  absolute  verity,  to  contradict  whldi 
there  can  be  no  averment  or  evidence.  The 


court  having  power  to  make  the  decree,  It 
can  be  impeached  only  by  fraud  In  the 
party  who  obtains  It  United  States  v.  Ar- 
redondo,  6  Pet  729,  8  L.  Ed.  547.  A  purchaser 
under  It  Is  not  bound  to  look  beyond  the 
decree.  If  th«re  Is  error  in  It  of  the  most 
palpable  kind;  If  the  court  which  rendered 
it  have,  in  the  exercise  of  Jurisdiction,  disre- 
garded, misconstrued,  or  disobeyed  the  plain 
provisions  of  the  law  which  gave  them  tbe 
power  to  bear  and  determine  the  case  before 
them — the  title  of  a  purchaser  is  as  much 
protected  as  it  the  adjudication  would  stand 
the  test  of  a  writ  of  error.  So  where  an 
appeal  is  given,  but  not  taken  in  the  time 
prescribed  by  law.  These  principle  are  set- 
tled as  to  all  courts  of  record  which  have 
an  original  general  Jurisdiction  over  any  par- 
ticular subjects.  They  are  not  courts  of  spe- 
cial or  limited  Jurisdiction;  they  are  not  In- 
ferior courts.  In  the  technical  sense  of  the 
term,  because  an  appeal  lies  from  their  de- 
cisions. •  •  •  These  principles  have  been 
applied  by  this  court  to  sales  made  under  the 
decrees  of  orpluins*  courts.  Where  they  have 
power  to  Judge  of  a  matter  of  fact,  tbey  are 
not  required  to  enter  on  record  the  evidence 
on  which  they  decided  that  fact  And  how 
can  we  now  say  but  that  the  court  had  satis- 
factory evidence  before  It  that  one  of  tbe 
heirs  was  of  age?  If  it  was  so  stated  in 
terms  on  tne  face  of  the  proceedings,  and 
even  if  tbe  Jurisdiction  of  tbe  court  depend- 
ed on  that  fact,  it  is  by  no  means  clear  tbat 
it  would  be- permitted  to  contradict  it  on  a 
direct  proceeding  to  reverse  any  order  or 
decree  made  by  the  court  But  to  permit 
tbat  fact  to  be  drawn  In  question  In  this  col- 
lateral way  Is  certainly  not  warranted  by 
any  principle  of  law.'  Thompson  v.  Tolmie, 
2  Pet  166,  7  L.  Ed.  881.  'If  the  purchaser 
[under  a  decree  of  the  orphans'  court]  was 
responsible  for  their  mistakes  in  point  of 
fact,  after  they  bad  adjudicated  upon  the 
facts,  and  acted  upon  them,  those  sales  would 
be  snares  for  honest  men.'  Thompson  v. 
Tolmie,  2  Pet  168,  7  L.  Ed.  381,  cited  Hc- 
Pberson  v.  Ounliff,  11  Serg.  &  R.  429,  14  Am. 
Dec.  942.  "The  purchaser  is  not  bound  to 
look  further  back  than  tbe  order  of  tbe  court. 
He  is  not  to  see  whethCT  the  court  were 
mistaken  in  the  facts  of  debts  and  chlldreu. 
The  decree  of  an  orphans*  court  in  a  case 
witbin  its  Jurisdiction  Is  reversible  only  on 
appeal,  and  not  collaterally  in  another  suit. 
A  title  under  a  license  to  the  administra- 
tor to  sell  real  estate  "is  good  against  the 
heirs  of  the  Intestate,  although  the  license 
was  granted  upon  tbe  certificate  of  tbe  Judge 
of  probate,  not  warranted  by  the  circum- 
stances of  tbe  case."  Tbe  license  was  grant- 
ed by  a  court  having  Jurisdiction  of  tbe  sub- 
ject If  It  was  improvidentiy  ex^xrlsed,  or 
in  a  manner  not  warranted  by  tbe  evidence 
from  the  probate  courts,  yet  it  is  not  to  be 
corrected  at  tbe  expense  of  the  purchaser, 
who  had  a  right  to  rely  upon  the  order  of 
the  court  aa  an  authority  emanating  from 
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a  court  of  competent  jurisdiction.*  Thomp- 
son V.  Tolmle,  2  Pet  168,  7  L.  Ed.  88,  and 
Perkins  t.  Fairfield,  11  Mass.  227,  cited. 
*  •  •  These  views  of  this  case  decide  It, 
without  examining  the  exceptions  to  the  ad- 
mission of  evidence,  the  ruling  of  the  court 
on  the  Instruction  prayed,  or  their  charge  to 
the  Jury.  So  far  as  either  were  trnfavorable 
to  the  plalnttfF,  they  are  most  folly  snstalned 
by  the  foregoing  principles  and  cases.  The 
county  court  of  Brown  county  bad  undoubt- 
ed jurlsdlcdoD  of  the  subject  Their  pro- 
ceedings are  Irreversible.  The  title  of  the 
purchaser  cannot  be  questioned;  and  the 
Judgment  of  the  court  below  must  be  affirm- 
ed, with  costs."  In  Mobr  t.  Manlerre,  supra, 
the  same  court.  In  speaking  of  this  decision, 
says:  "The  doctrine  thus  stated  has  ever 
since  been  adhered  to  by  this  court  In  like 
case&  *  *  *  It  vas  well  fitted  for  the 
repose  of  titles." 

While  there  is  some  conflict  In  the  authori- 
ties, these  decisions  meet  with  our  ai^roval, 
and  clearly  state  the  law  as  applicable  to 
this  class  of  cases  under  the  provisions  of 
our  Probate  Code.  It  was  evidently  the  In- 
tention of  tiie  Leglslatare.  In  adopting  the 
provisions  of  our  Code  above  quoted,  to  give 
to  the  sale  of  real  estate  made  under  the 
proceedli^  of  a  probate  court  such  validity 
as  -will  enable  the  administrator  or  executor 
making  such  sales  to  secure  a  fair  price  for 
the  property  so  stdd,  and  to  prevent  such 
sales  from  being  set  aidde  for  mere  tedi- 
nlcal  errors  and  Irregularities.  -Tbe  petition 
In  the  case  at  bar  states  substantially  all  tiie 
facts  required  to  be  stated  in  such  petition 
by  the  provisions  of  tiie  Code.  It  states 
the  amount  of  the  personal  estate  In  the 
hands  of  tiie  administrators,  tiie  amount  of 
the  df^  outstanding  against  the  estate,  and 
a  descrlptitm  of  the  real  estate  left  by  the 
decedmt,  and  states  that  it  la  necessary  to 
sell  part  of  said  estate  In  ordw  to  pay  the 
enumerated  debts  and  openses  of  admin- 
istration, etc.  The  ordw  or  license  to  sell 
recites  quite  fully  all  tiie  facts,  and  "that 
the  said  petitions  making  this  application 
have  fully  complied  with  the  provislcHU  of 
law  required  Uiereby  before  making  this 
order;  that  the  debts  for  the  purpose  of 
satis^lng  which  tills  application  Is  made 
are  Justiy  due  and  owing;  that  the  p«-s(Uial 
estate  of  the  deceased  Is  Insnflldettt  for  the 
payment  of  the  said  debts;  and.  It  further 
appearing  to  tiie  satisfaction  <a  Hie  court 
that  it  Is  necessary  to  sell  a  portion  of  the 
real  estate  of  tiie  said  deceased  for  the  pur- 
pose of  payliMT  the  said  debts,  costs  of  ad- 
ministration, texoa,  and  other  necessary  a- 
penses.  as  existing  against  the  said  estate, 
it  Is  therefore  wdered."  It  will  thus  be  sew 
that  the  court  fully  finds  all  the  facts  neces- 
sary to  constitute  a  valid  sale,  and  purcha»- 
ers  at  such  sale  had  13m  right  to  rely  upon 
the  validity  of  such  order  In  purchasing  the 
property. 

It  la  further  contended  by  the  appellante 


that  the  probate  court  never  acquired  Juris- 
diction of  the  estate  of  the  deceased  by  the 
appointment  of  an  administrator  for  the  rea- 
son that  no  petition  was  filed  praying  for 
the  appointment  of  Le  Bond,  or  notice  given 
of  such  application  and  the  appellants  intro- 
duced the  record  which  tended  to  lowve  that 
a  petition  for  letters  was  filed  by  Blisabetb 
Amy.  widow  Qi  Nathan  P.  Amy,  deceased,  on 
May  6,  1885,  and  that  on  May  20th,  the  day 
fixed  for  said  hearing,  a  reqneat  was  filed 
by  her  that  said  Le  Bond  be  appointed  with 
her  as  administrator  of  the  estate,  and  tiiat 
on  that  day  the  two  were  appointed  admin- 
istrators of  the  estate.  It  does  not  affirma- 
tively appear  that  no  petition  for  the  ap- 
polntmoit  of  Le  Bond  and  notice  was  not 
given,  and  hence  the  presumption  that  anch 
a  petition  was  In  fact  filed  and  notice  given 
might  very  properly  be  indulged  In  by  titts- 
court  under  the  decision  of  this  court  In, 
PhUUps  V.  Phillips.  IS  8.  D.  231,  S3  N.  W. 
94.  But  If  no  petition  vas  In  fact  filed  othw 
than  tiie  request  of  Mrs.  Amy,  that  Irr^o- 
larlty.  If  there  was  one,  could  not  be  taken 
advantage  of  tn  this  ctrilateral  proceedli^. 
It  Is  quite  clear  tiiat  Mrs.  Amy  vras  dnly 
appointed,  and  Le  Bond  executed  a  bond 
and  took  the  ptescrlbedroatii  as  waeb  admin- 
istrator, and  was  recognised  tiiroughout  the 
proceedings  as  one  of  the  administrators  of 
llie  estate,  ^r  acta  as  administrator  would 
be  gooA  In  any  event  and  the  fact  that  ho 
acted  wltii  her  could  not  have  the  effect  of 
rendnlng  her  acta  as  such  administratrix 
without  Jurisdiction.  Section  80.  Rev.  PrOb. 
Code. 

It  is  further  ctmtended  tint  the  applica- 
tion tor  the  sale  was  made  by  Le  Bond  alone, 
and  was  not  signed  by  EUsabeth  Amy.  But 
the  court  In  Ita  decree  finds  that  tiie  petition 
was  AvUy  presented  by  both  Le  Bond  and 
Blisabeth  Amy,  and  made  tiie  order  for  the 
sale  in  the  name  of  both  Le  Bond  and  Blis- 
abeth Amy,  and  tUa  finding  of  tlie  court 
cannot  be  questioned  in  this  ooHateral  pro- 
ceeding. Ellsworth  V.  Hall.  48  MlCh.  407,  12 
N.  W.  BIS;  Dexter  v.  Cranston,  41  Mich. 
448.  2  N.  W.  674:  Trumble  ▼.  Wnilams.  18 
Neb.  144,  24  N.  W.  718;  Harris  v.  Shafer 
(Tex.  dv.  App.)  21  8.  W.  110;  Osman  v. 
Traphagen,  SS  Midi.  80;  Onltckson  v.  Bod- 
kin, 78  Minn.  8S.  80  N.  W.  783.  79  Am.  8t 
Rep.  852:  Hadley  v.  Bourdeaux,  90  Minn. 
177.  OB  N.  W.  1108. 

It  Is  further  contended  that  tiie  court  ac- 
quired no  Jurisdiction  of  the  h^rs  at  law, 
fbr  the  reasni  tiiat  tiie  order  to  show  cause 
^y  tills  prf^erty  should  not  be  sold  for  tlie 
payment  of  the  debta  of  tin  estate  was  not 
in  the  form  of  an  order  to  show  cause,  and 
was  not  published  for  tour  successive  weeks, 
or  28  days,  as  provided  by  sectlmi  204  of  the 
Revised  Probate  Code.  It  is  disclosed  by  the 
record  that  the  notice  of  the  order  purport- 
ing to  be  an  order  to  show  cause  was  pub- 
lished once  each  we^  fiir  four  auocesslve 
weeks,  but  It  la  contttoded  tqr  Ilia  apptilanta 
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that  by  the  affidavit  of  the  printer  on  file 
It  is  shown  that  the  pablication  was  only  for 
26  days.  Instead  of  28  days,  as  the  law  re- 
qnlrea.  The  failure  to  publish  notice  for  the 
required  time  did  not  render  the  proceedings 
void,  but  only  irregular,  and  this  irregularity 
does  not  affect  the  validity  of  the  sale  la 
this  collateral  proceeding.  This  contention 
that  the  purported  order  to  show  cause  was 
merely  a  notice  is  purely  technical.  It  is 
true  it  fans  to  use  the  words  that  the  party 
Ib  required  to  show  cause  why  the  sale 
should  not  be  ordered,  but  it,  in  effect  com- 
piles with  the  statute  (section  200)  by  giving 
notice  that  application  has  been  made  for  a 
sale,  and  that  a  hearing  will  be  had  at  the 
time  designated  in  the  notice,  and  one  of 
the  recitals  in  the  order  Is  that  all  the  pro- 
ceedings required  by  the  statute  had  been 
complied  with.  This  was  an  adjudication 
that  the  proceedings  prior  to  the  granting 
of  the  order  were  valid.  Where  there  la 
some  notice,  an  irregularly  or  the  Insuffl- 
dency  thereof  cannot  be  questioned  in  a  col- 
lateral proceeding.  Kerr  v.  Murphy  (S.  D.) 
102  N.  W.  687;  Qnarl  v.  Abbett  102  Ind. 
233.  1  N.  B.  476.  62  Am.  Rep.  662;  Granger 
v.  Judge  of  Snp^or  Court,  44  Mich.  884,  6 
N.  W.  848;  Ley  v.  Pllger,  68  Neb.  561,  81  N. 
W.  507;  Goodell  v.  Starr,  127  Ind.  198.  26  N. 
B.  793;  EsBig  v.  Lower,  120  Ind.  239,  21  N. 
E.  1090;  Morrow  v.  Weed,  4  Iowa,  77,  66 
Am.  Dec.  122;  Balllnger  v.  Tarbell,  16  Iowa. 
491,  85  Am.  Dec.  527;  Bonsail  v.  Isett,  14 
Iowa.  309;  Darrah  v.  Watson,  86  Iowa.  117; 
Shea  V.  Qulntln,  30  Iowa,  58;  Applegate  v. 
Applegate,  107  Iowa,  812,  78  N.  W.  84;  Mil- 
lard V.  Marmon,  116  111.  618,  7  N.  B.  468; 
Dowell  V.  Lahr,  97  Ind.  146. 

It  Is  further  contended  by  the  appellants 
that  the  notice  of  sale  was  insufficient  in 
that  it  is  not  shown  that  any  notice  was 
posted  In  McCook  county,  as  required  by 
law;  but  thore  was  a  conflrmatlon  of  the 
sale,  and  in  the  order  confirming  the  sale  it 
Is  recited:  "And  it  appearing  to  this  court 
that  the  said  sale  was  legally  made  and  fair- 
ly conducted,  and  that  the  said  amounts  as 
received  for  the  said  described  lands  is  not 
disproportionate  to  the  value  of  the  said 
premises,  it  is  therefore  ordered  and  decreed 
that  the  said  sale  be,  and  the  same  is  here- 
by, in  all  things  confirmed."  This  court 
most  assume,  therefore,  that  the  probate 
court  had  before  it  the  required  proof  show- 
ing that  all  the  provisions  of  the  statute  had 
been  complied  with.  No  claim  is  made  in 
this  case,  as  we  understand  the  counsel,  that 
the  proceedings  in  the  probate  court  were 
not  conducted  in  good  faith,  and  the  property 
sold  for  a  fair  price;  and  while  there  ap- 
I>enr  to  be  some  irregularities  that  may  pos- 
:«lhly  have  entitled  the  proper  party  appeal- 
iug  to  a  reversal  of  the  decision  of  the  pro- 
bate court,  they  are  not  Irregularities  that 
affect  the  jurisdiction  of  the  court,  or  render 
its  proceedings  void.  As  bearing  upon  these 
questions,  see  the  following  cases:  Schnell 


City  of  Chicago,  88  III.  882,  87  Am.  Dec. 
804;  Larson  v.  U.  P.  Ry.  Co.  (Neb.)  97  N.  W. 
313;  Plcl£  V.  Strong,  26  Minn.  303,  8  N.  W. 
687;  Simmons  v.  Saul  (V.  B.)  11  Sup.  Ot. 
869,  84  L.  Ed.  1054 ;  Comstock  v.  Crawford 
(U.  S.)  18  L.  Ed.  34;  Carr  v.  Hull.  66  Ohio 
St  S94,  62  N.  E.  439,  08  U  B.  A.  641,  87  Am. 
St.  Rep.  623;  Ormsbee  v.  Piper.  123  Mich. 
265,  82  N.  W.  36;  Averlll  v.  Jackson  Bank, 
114  Mich.  20,  72  N.  W.  10 ;  Norman  v.  Olney,^ 
64  Mich.  063,  31  N.  W.  655 ;  Harris  v.  Les- 
ter, 80  111.  307 ;  Phillips  v.  PhUUp^  18  S.  D. 
281.  83  N.  W.  94. 

It  is  farther  contended  by  the  appellants 
that  the  court  erred  in  admitting  in  evidence 
the  records  of  the  deeds  and  parol  evidence 
showing  that  John  Mulhall  had  acquired  ti- 
tle to  the  property  in  controwrsy.  We  are 
of  the  opinion  that  the  court  committed  no 
error  in  admitting  this  evidence.  The  length 
of  this  opinion  precludes  us  from  discussing 
the  question  presented  at  length,  and  It  may 
be  doubted  as  to  whether  the  appellants 
have  so  printed  this  question  in  their 
briefs  as  to  require  a  dlscossion  of  the  same 
in  this  opinion. 

By  stipulation  of  counsel  the  issues  as  be- 
tween the  plaintiff  Janet  Hansberger  and 
the  defendants  James  and  John  Mulhall 
were  not  tried  in  this  action,  and  hence  no 
questitm  In  regard  to  those  Iflsnes  have  tieen 
passed  upon  In  this  opinion. 

In  our  view  of  the  case,  It  was  not  only 
not  necessary  for  the  circuit  court  to  make 
the  findings  requested  by  the  appellants,  but 
that  the  court  was  clearly  right  in  refusing  to 
make  such  findings,  as  they  could  not  in  any 
manner  affect  the  validity  of  the  sale  made 
under  tbe  probate  court  proceedings. 

In  the  view  we  have  taken  of  the  case.  It 
will  not  be  necessary  to  discuss  the  other 
qnesticms  presented,  and  hence  we  refralD 
from  expressing  any  opinion  as  to  the  stat- 
ute of  limitations  arising  under  the  plead- 
ings in  this  case. 

Finding  no  error  in  the  record^  the  Judg- 
ment of  the  court  below  Is  affirmed. 

HANET,  J.  (concurring  specially).  There 
is  great  diverslly  of  opinion  as  to  whether 
notice  to  the  heirs  or  other  persons  Interest- 
ed in  the  estate  of  an  application  for  leave 
to  sell  a  decedent's  real  estate  Is  necessary 
to  the  validity  of  the  sale.  An  important 
element  in  the  determlnatlou  of  Uiis  ques- 
tion Is  the  view  that  tbe  courts  take  as  to 
whether  a  proceeding  to  obtain  leave  to  sell 
Is,  under  the  statute  authorizing  It,  a  pro- 
ceeding in  rem  or  in  personam.  Many  au- 
thorities hold  that  it  is  in  rem,  while  otbera 
hold  that  It  Is  In  personam.  It  Is  according- 
ly held  In  those  jurisdictions  wbere  tbe  pro- 
ceeding is  regarded  as  In  rem  that  the  provi- 
sions of  the  stotutes  requiring  notice  of  tbe 
application  to  be  given  are  merely  directory ; 
that  failure  to  glre  the  notice,  though  erro- 
neous, does  not  render  the  order  of  sale 
Toidi  and  that*  OMunqnently.  tbe  sale  can- 
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not  be  collaterally  Impeached  becaoae  of 
such  omission.  On  the  othor  band.  It  Is  held 
that  jurisdiction  of  the  pwsons  of  the  heirs 
or  devisees  1b  essential  to  a  valid  order  of 
sale,  the  proceeding  being  r^arded  as  In 
personam,  and  that  failure  to  give  such  no- 
tice renders  the  order  of  sale  and  all  pro- 
ceedings under  it  absolutely  Tt>ld,  unless  no- 
tice has  been  waived,  or  unless  a  failure  to 
give  the  notice  is  within  the  curative  statutes 
which  have  been  enacted  in  some  states.  11 
Am.  ft  Eng.  Ency.  1118.  Believing  the  for- 
mer rule  should  prevail  in  this  state,  I  think 
the  Judgment  in  this  case  should  be  affirmed. 


BON  HOBOiE  OOUNTT  r.  MeLOUTH. 
(Supreme  Court  of  South  Dakota.    July  6, 

1905.) 

1.  countt  supbeintkndknt  of  schools— 
Rehovai.  fbok  Offioi— Neqleot  OW  Ddtt 
—Absence  fbok  Stati. 

Under  Rev.  FoL  Code.  |  1806,  providing 
that  all  elective  county,  townBhip,  and  precinct 
officers  may  be  charged,  tried,  and  removed 
from  office  for  habitoal  or  willful  neglect  of 
duty,  one  month's  absence  from  the  rtato  Is  not 
in  Itself  a  neglect  of  duty  on  the  part  of  a 
county  soperlnteodent  of  schools. 

2.  Same— Failure  to  Appoikt  Dzputt. 

Nor  was  failure  to  leave  some  one  In 
duuge  of  his  office  during  his  absence,  the  law 
not  providing  for  the  appointment  of  a  deputy 
or  other  person  to  perform  the  duties  of  super- 
intendent during  his  absence  or  inabitity  to  act. 

3.  SaUS  —  NonPEHFOBUAIICS    OF  Oftioiax. 

Dqtibs. 

The  fact  that  no  official  duty  was  perform- 
ed during  such  absoice  does  not  imply  willful 
neglect,  as  there  niay  have  been  no  such  duty 
to  perform. 

4.  SAin— OouFLAinr  in  Aonon  to  Bsacova 

— StTFTICIKNCT. 

A  complaint  In  an  action  under  said  sec- 
tion to  remove  the  superintendent  from  office, 
containing  only  a  general  all^tion  that  de- 
fendant was  guilty  of  willful  neglect  of  doty, 
without  stating  the  facts  constituting  such  neg- 
lect, is  Insnffident. 

[Ed.  Mote. — For  cases  In  point,  see  T(d.  89, 
Cent  Dig.  Pleading,  S8  13,  l£] 

6.  Pleadings — Conbtbuctiom. 

The  rule  that,  where  a  complaint  Is  Brst 
attacked  by  an  objection  to  evidnice,  it  should 
be  most  liberally  ctmstrued,  can  only  be  Invok- 
ed where  such  an  objection  has  been  overruled, 
the  action  tried  on  its  merits,  and  the  imper- 
fections of  the  pleading  cured  by  proper  proof. 

Appeal  tarn  Olreolt  Court;  B<hi  Homme 
Coun^. 

Action  1^  Bon  Homme  coontr  against  J. 
A.  McLoutb.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

G.  W.  Klrshmann,  State's  Atty.,  and  A.  G. 
T^hr,  for  appellant  Elliott  ft  Stillwell,  for 
respondent 

HANET,  J.  This  action  was  instituted  to 
remove  the  defendant  from  the  office  of  su- 
perintendent of  schools.  At  the  trial  the  de- 
fendant objected  to  the  Introduction  of  any 
evidence  on  the  grounds  (1)  that  It  appeared 
upon  ttie  face  of  tbe  axnplalnt  that  the  court 


was  without  jurisdiction;  and  (2)  that  the 
complaint  did  not  state  facts  suffldrat  to  con- 
stitute a  cause  of  action,  ^e  objection  was 
sustained,  and,  plaintiff  having  elected  to 
stand  on  its  complaint  a  v^dlct  was  direct- 
ed In  favor  of  the  defOMlant^  and  judgment 
entered  tborem,  from  which  this  appeal  wu 
taken. 

Omitting  title,  prayer,  and  verification,  tbe 
complaint  is  as  follows:  **The  plaintUt 
above  named,  by  Its  board  of  C0Dnt7  commis- 
sioners, complains  of  the  defendant  and  al- 
leges :  (1)  '^lat  It  is  a  duly  and  legally  or- 
ganized county  within  tbe  state  of  South  Da- 
kota, and  has  been  such  oi^anized  amntj 
for  more  than  ten  years  last  past,  and,  as 
such  organized  county  In  this  state,  is  au- 
thorized to  elect  county  offlco-s,  and  to  insti- 
tute actions  for  their  removal  for  cause,  to 
sue  and  be  sued.  (2)  That  said  defendant 
was  In  tbe  fall  of  1900  duly  elected  to  the 
office  of  superintendent  of  schools  of  plain- 
tiff county  for  the  term  of  two  years,  com- 
mencing in  January,  1901,  and  ending  in  Jan- 
uary, 1903;  that  tn  January,  1901,  be  duly 
qualified  and  entered  upon  the  duties  of  said 
office,  and  has  ever  since  held  and  Is  still 
holding  said  office.  (3)  That  on  or  about 
the  9th  day  of  September,  1902,  the  said  de- 
fendant closed  up  his  said  office,  and  will- 
fully left  the  state  of  South  Dakota  and 
plaintiff  county,  without  leaving  any  one  in 
charge  of  his  said  office,  to  attend  to  or  look 
after  his  official  duties,  and  that  from  said 
date,  for  more  than  one  month  following,  he 
has  utterly  and  completely  willfully  neglect- 
ed and  failed  to  attend  to  or  perform  any  of 
the  duties  pertaining  to  said  office ;  that  this 
is  the  time  of  tbe  year  when  the  school  year 
oommencee,  and  when  the  superintendent's 
presence  is  absolutely  essential  and  necei^ 
sary,  as  the  teachers  and  school  officers  coa- 
stantly  have  to  apply  to  tbe  snperln^doit 
of  schools  for  information  and  instructioDB, 
in  order  to  get  the  seliools  properly  started ; 
that  the  said  defendant's  absence  and  will- 
ful neglect  of  his  ofBclal  duties  has  caused 
great  Injury  and  detriment  to  tJte  public 
schools  of  plaintiff  county." 

It  is  evident  that  the  only  cause  of  re- 
moval intended  to  be  alleged  Is  '*wlilful  n^ 
lect  of  duty."  Rev.  PoL  Code,  {  1806.  Tbe 
charge  is  a  serious  one.  Removal  from  an 
elective,  constitutional  office  involves  sub- 
stantial consequences.  The  accusation  in 
such  a  case  should  be  sufficiently  definite  and 
certain  to  enable  the  accused  properly  to 
prepare  bis  defense.  As  we  view  the  com- 
plaint, tbe  only  facts  alleged  are  (1)  that 
the  plaintiff  was  an  organized  county;  (2) 
that  defendant  was  the  elected  and  qualified 
superlnt^deut  of  schools;  and  (3)  that  he 
was  voluntarily  absent  from  the  state  for 
one  month,  during  which  time  he  performed 
no  official  duties,  and  no  one  was  left  in 
charge  of  his  office.  As  the  law  did  not  pro- 
vide for  the  appointment  of  a-  deputy  or 
otber  person  to  perfwrra  the  dutlsB  of  vap&e- 
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intendent  during  his  absence  or  Inability  to 
act,  defendant  neglected  no  duty  In  falling 
to  leave  some  one  in  charge  of  bla  office. 
One  month's  absence  from  the  state  was  not 
in  Itself  a  n^Iect  of  duty.  The  fact  that 
DO  official  duty  was  performed  during  that 
period  does  not  imply  willful  n^lect,  be- 
cause there  may  have  been  no  official  duty 
to  perform.  It  does  not  appear  on  the  face 
-of  the  complaint  that  any  official  act  was  re- 
quired to  be  done  during  defendant's  ab- 
sence. It  Is  not  alleged  that  any  teacher 
applied  for  Information  which  was  not  ob- 
tained, or  that  any  person  was  prevented 
from  transacting  business  with  the  superin- 
tendent's office.  Purged  of  Immaterial  aver- 
ments and  legal  conclusions,  the  complaint 
contains  nothli^  more  than  a  general  allega- 
tion that  tb&  defendant  was  guilty  of  willful 
neglect  of  duty,  which  Is  clearly  insufficient 
Plaintiff's  contention  that  the  complaint 
should  be  most  liberally  construed,  because 
it  was  first  attacked  by  an  objection  to  the 
IntroductiiHi  of  any  evidence,  Is  not  tenable. 
That  rule  can  only  be  invoked  where  such  an 
objection  has  been  overruled,  the  action  tried 
upon  Its  merits,  and  the  Imperfectlona  of  the 
pleading  cured  by  proper  proof. 

For  the  reasons  heretofore  stated,  with- 
out considering  attet  allied  defects  In  the 
complaint,  or  what.  If  any,  effect  should  be 
given  the  sections  of  the  statute  (Rev.  Pol. 
Code,  H  1S06,  1807)  under  which  It  was  in- 
tended to  be  drawn,  we  think  the  learned 
drcnlt  court  did  not  err  In  sustaining  de- 
fendant's objection,  and  that  its  Judgment 
sbonld  be  affirmed. 


TBOUTHAN  T.  EOGLEBTON  et  al. 

(Snpranie  Oonrt  of  South  Dakota.  July  12, 

1900l) 

l^nOB  jJTD  PUBCgASn  --•  MlgBEFBlSKHTA- 

TiOHB — BTinxircK — SujrnouROT. 

In  an  action  to  rescind  an  exchange  of 
land  on  the  ground  of  fraudulent  mtsrepresen- 
tations  as  to  the  valne  of  the  land  received  by 
plaintiff,  evidence  eMiridere^  and  JkeM  mm- 
cfent  to  support  a  Jury  fln<Bng  t^t  plaintiff 
was  misled. 

Appeal  tnm  Oircnit  Oonrt,  Beadle  County. 

Action  by  Isaac  N.  Troutman  against  H. 
O.  E^leeton  and  another.  From  a  Jnd^ 
ment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Crawford  A  Taylor,  for  appellants.  Hai- 
ry C  Hinckley  and  Kelloy  ft  Chamberlain, 
toe  respondflnt 

FUIXiBB,  J.  On  flw  6th  day  of  Novem- 
bor,  1903,  plaintiff  transferred  to  the  defend- 
ant Harlnda  N.  E^eston,  subject  to  a  nM»t- 
gage  for  $676,  477  acres  of  Beadle  county 
land*  tocetiiw  wltb  88  head  of  hOxbA  cattle, 
In  exchange  for  two  quarter  MCtlone  of  Kan- 
«u  land,  and  $1,700  paid  In  caab  by  her  aa- 
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tborlzed  agrait,  the  defendant  H.  O.  Bggles- 
ton.  This  action.  Instituted  to  rescind  the 
entire  transaction  on  the  ground  of  fraudu- 
lent representations,  resulted  In  favor  of 
plaintiff  on  all  the  Issues,  and  the  defend- 
ants have  appealed.  Both  of  them,  as  well 
as  their  two  sons,  who  apparently  Initiated 
the  bargain,  resided  at  the  time  in  the  im- 
mediate vldnlty  of  the  Beadle  county  land, 
and  were  quite  familiar  with  its  character 
and  value,  while  respondent  bad  never  seen 
the  Kansas  land,  and  knew  nothing  concern- 
ing it,  except  what  app^lanta  told  him  dur- 
ing the  n^tlatlons. 

Conformable  to  answers  of  the  Jury  given 
in  response  to  special  interrogatories  sutn 
mltted  at  the  conclusion  of  all  the  evldHice, 
the  court  made  the  following  findings  of 
fact:  "The  court  finds  that  on  the  6th  day 
of  May,  1908,  the  date  of  the  exchange  of 
said  property  by  plaintiff  and  defendants, 
the  actual  market  value  of  plaintiff's  Beadle 
county  lands,  hei-elnbefore  described,  was 
$4,800;  that  the  actnal  market  value  of 
plahitiff*8  83  bead  of  cattle  was  $1,228,  and 
the  value  of  defendant's  Meade  county  land 
was  $600.  The  court  farther  finds  that  on 
the  6th  day  of  May.  190S,  In  the  dty  of  Hu- 
ron, Beadle  county,  South  Dakota,  within  a 
very  short  period  of  time,  and  jnst  prior  to 
the  execution  and  delivery  of  the  deeds 
aforesaid,  the  defendant  H.  O.  Eggleeton,  in 
his  own  behalf  and  In  behalf  of  his  codefend- 
ant,  and  while  acting  as  her  agent,  did 
wrongfully  represent  to  the  plaintiff  that 
one  of  the  quarter  sections  of  said  Meade 
county  land  had  sold  for  $3,200  in  the  year 
1902 ;  that  this  representation  thus  made  by 
said  defendant  to  the  plaintiff  was  material, 
and  Influenced  the  plaintiff  to  execute  and 
deliver  to  Miranda  N.  Eggleston  his  deed  to 
said  lands  In  Beadle  county,  and  to  deliver 
to  her  his  83  head  of  cattle ;  that  this  state- 
ment and  representation  made  to  defendant, 
to  wit,  'that  one  quarter  of  said  land  In 
Meade  county,  Kansas,  had  sold  In  the  year 
1902  for  $3,200,'  was  wholly  false,  and  that 
both  the  defendants  knew  it  to  be  false  at 
the  time  it  was  made  to  the  plaintiff  by  H. 
Q.  Eggleston,  and  Intended  to  deceive  plain- 
tiff thereby;  and  that  plaintiff  relied  upon 
this  false  statement,  and.  believing  It  to  be 
true,  made  the  exchange  of  properties  afore- 
said. The  court  furth»  finds  that,  at  the 
time  said  false  representation  was  made, 
defendants  well  knew  that  plaintiff  had  nev- 
er been  in  Meade  county,  Kansas,  and  bad 
never  seen  said  lands;  that  nothing  wbat- 
ever  was  brought  to  plaintiffs  notice  by  the 
defoidants  before  the  consummation  of  said 
exchange  of  properties  by  which  plaintiff 
might  have  ascertained  the  falsity  of  said 
representation,  excepting  certain  tax  re- 
ceipts, which  were  delivered  merely  to  show 
that  taxes  were  paid." 

Counsel  for  appellants  assume  In  their 
brief,  for  the  soke  of  argument  only,  that 
the  false  rq>re8entation  that  <me  <Mt  the 
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quarter  aectioDs  of  said  land  had  sold  for 
$3,200  in  the  year  1902  was  made  by  their 
clients,  but  Insist  that  the  tax  receipts  con- 
cnrrently  delivered  to  respondent  were  snffl- 
cleat  to  cause  a  reasonably  prudent  man  to 
know  that  such  representation  was  false, 
and  therefore  he  was  not  Jusdfled  In  believ- 
ing the  same.  While  respondent  stated  ex- 
plicitly that  he  relied  upon  such  representa- 
tion, and  teatilled  In  substance  that,  by  rea- 
son of  his  previous  talk  with  appeUants' 
sons,  he  concluded  to  make  the  trade  before 
seeing  H.  G.  Eggleston,  It  affirmatively  ap- 
pears that  the  sons  were  wholly  without  au- 
thority to  reprwtent  their  mother,  who  own- 
ed the  land,  and  that  respondent  was  In  no 
manner  bound  by  anything  occurring  prior 
to  meeting  appellants  at  their  home,  in  the 
city  of  Huron,  where  the  exchange  of  prop- 
er^ wee  consummated.  Concemlt^  what 
was  said  and  done  at  that  meeting,  respond- 
ent testified  In  part  as  follows :  "I  bad  a 
conversation  with  Mr.  Bggleston — the  old 
man — the  day  the  deal  was  made.  It  was 
at  his  house.  He  stated  that  that  land  down 
there  was  sold  one  year  for  |1,600,  and  one 
year  for  $3,200.  He  was  talking  about  the 
land  he  was  trading  me.  He  said  'year  be- 
fore last'  and  'last  year.'  That  would  be 

1901  and  1902.  The  time  be  was  talking  to 
me  was  In  1903.  He  said  the  land  sold  the 
year  before,  and  the  year  before  that,  one 
for  $1,000,  and  one  for  $3,200;  that,  if  be 
could  get  the  boys  to  go  down,  he  would  not 
trade  the  land  for  three  tUuM  what  I  had 
hen.  *  *  *  I  did  not  Bee  this  land  be- 
fore the  sale.  That  same  day  he  said  he 
would  like  to  take  me  down  and  show  me 
this  land.  It  was  all  done  in  one  day.  This 
deal  was  closed  up  and  deed  transferred 
about  an  bonr  and  a  half  aftor  I  flrst  had  a 
talk  with  this  defendant.  Mr.  Eggleston. 
*  *  *  The  first  time  I  went  into  the 
house,  on  the  6tb  day  of  May,  1908,  HcMner 
Effileston  said  one  quarter  of  that  land  In 
Kansas  sold  for  $1,600.  The  waj  he  came 
to  say  that  was,  I  asked  blm  what  land  was 
worth  down  there  I  ariced  blm  what  land 
was  selling  at.  I  asked  Um  what  the  land 
was  WOTth  that  I  was  trading  for.  He  said 
be  didn't  know  what  it  was  wortli,  bnt  It 
sold  in  1901  for  $1,600,  and  In  1902  fOr  $8.- 
aoo.  Yes,  sir;  Homw  told  me  thle  land 
was  the  Identical  land  which  I  traded  for  In 
Kansas,  selling  in  1901  (or  $1,600,  and  In 

1902  for  $8,200;  I  do  not  know  who  owned 
that  land  down  thoe,  I  never  knew  until 
the  26th  of  April  or  the  26tta  that  they  bad 
any  land  down  there  at  alL  I  do  not  think 
I  ever  saw  the  defendants*  Exhibit  A  which 
you  showed  me  before.  That  Is  Marinda 
EgglestOL  [Meaning  the  grantee  In  Exhibit 
A.]  That  purports  to  be  a  deed  tnm  Pwter 
to  Marinda  Bgglestoa  They  turned  that 
deed  oTw  to  me  at  the  time  th^  made  this 


trade  It  was  the  patent  they  turned  ov^  to 
me.  I  suppose  that  deed  was  In  the  papers, 
but  I  never  read  that  deed  over.  I  looked 
at  some  tax  receipts  that  morning  when  I 
flrst  was  there  with  Parker  Eggleston,  be- 
fore I  went  to  see  HcLivaine — only  Just 
some  tax  receipts,  I  did  not  see  that  deed 
and  read  It  over  before  I  bought  this  land. 
I  am  sure  about  that.  I  seen  some  tax  re- 
ceipts and  read  them  over.  I  did  not  have 
an  abstract  to  this  tract  of  land.  They  Just 
gave  me  tax  receipts.  I  did  not  know  Mrs. 
Eggleston  had  any  title  to  this  Kansas  land. 
They  did  not  furnish  me  an  abstract  I  fur- 
nished them  an  abstract  to  all  my  land. 
After  the  deed  was  made  and  executed  they 
handed  It  to  me.  It  was  not  handed  to  me 
with  tax  receipts  that  morning.  The  tax 
receipts  seemed  to  be  ou  this  land  down 
there  In  Kansas.  I  think  they  were  for  the 
years  1901—1  think  1900  and  1901.  These 
tax  receipts  showed  that  the  taxes  had  been- 
pald  for  these  years  by  Mr.  Egglea^" 

On  account  of  the  fact  that  respond«it 
had  never  seen  the  land,  and  was  persistent- 
ly urging  appellants  to  glVe  blm  an  express 
warranty  as  to  its  value,  the  prefatory  state- 
mmt  of  H.  O.  Eggleston  that  be  would  not 
trade  it  for  tituree  times  what  they  wore  get- 
ting, if  be  could  persuade  the  boys  to  go 
down  there,  was  well  calculated  to  poasesa 
his  victim  with  confidence,  and  inspire  be- 
lief in  the  false  assurance  that  tiie  rougbeat 
one-half  of  the  tract  had  recently  sold  for 
a  price  equal  to  four  times  what  the  undis- 
puted evidence  shows  it  all  to  be  worth.  Be- 
Qrandent  testified  Uiat  he  relied  upon  what 
Eggleston  told  him  the  land  bad  sold  for, 
and  that  be  did  not  think  he  would  have 
made  the  trade,  had  no  such  stetement  been 
made  This  representation,  which  related 
to  a  matulal  fact,  was  plainly  fblse,  and 
was  made  tor  the  purpose  of  deceiving  re- 
spondent, who  had  no  other  means  of  knowl- 
edge, while  ap^llants  were  fully  advised  as 
to  ell  the  property  under  consideration,  and 
must  have  realized  such  Ineqnalitr  whoi 
taking  advantage  of  the  same. 

In  view  of  the  fact  that  the  tax  receipts 
were  delivered  and  received  In  lieu  of  an  ab- 
stract of  title  to  the  Kansas  land*  and  fbr 
the  avowed  purpose  of  sfaowinc  that  the  tax- 
es had  been  paid,  their  evidential  character 
M  to  the  value  of  the  premises  is  too  remote- 
to  merit  favorable  consideration;  and  it 
cannot,  be  said  that  tiie  evidence  Is  Inanffl- 
dent  to  jnstil^  the  facts  found  by  tiie  jury, 
and  concurred  In  by  the  trial  court,  before 
whom  all  the  parties  appeared  in  poson. 

After  a  studious  examination  of  every  u»- 
slgnment  of  error  urged  by  connael  for  ap- 
pellanto  In  favor  of  a  revwaal,  our  condn- 
sion  is  that  no  errors  tit  law  occurred  at  the 
trial,  and  tba  Judgment  aiVMled  ttom  U  af- 
firmed. 
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STATU  T.  SCHMIDT. 
(Bnpfenw  Oonrt  of  Soath  Odrata.  July  12; 

Aa&AJjvt  AMD  Battbbt  —  JueririoATioN— 

SlU-DmKSB— BUBDER  OW  PbOOF. 

Under  P«n.  Code,  fi  311.  definios  a  bat- 
tery as  a  willful  and  nolawxiil  nse  of  force 
npoB  the  person  of  another,  and  section  S12, 
providing  that  to  oh  force  niran  another  is 
not  unlawful,  wlien  committed  in  self-defense 
or  in  defense  of  another,  the  use  of  force  will 
be  presumed  to  hare  been  nnlawfal  when  shown 
to  nave  been  committed  without  excuse  or  Jus- 
tification; but,  when  accused  introduces  evi- 
dence of  self-defense  or  defense  of  another,  the 
burden  is  not  shifted  to  him  to  substantiate 
such  defense  by  a  preponderance  of  the  evi- 
doice,  but  it  devi^Tes  upon  the  state  to  then 
prove  beyond  a  reasonable  doubt  that  the  al- 
leced  Justification  did  not  ezliL 

Error  to  drcult  Court,  Bobota  County. 
Ben  Schmidt  was  cooTlcted  of  assault  and 

battery,  and  brings  error.  Reversed. 

Howard  Babcock  and  J.  J.  Batterton,  for 
plaintiff  In  error.  Pbllo  Hall,  Atty.  G^, 
Frank  McNolty,  State's  Atty.,  and  E.  M. 
Benn^  for  the  State, 

CORSON,  P.  J.  Upon  an  Information  filed 
in  the  justice's  court  in  Hoberts  county,  the 
defendant  was  tried  and  convicted  of  the 
crime  of  assault  and  battery.  An  appeal 
having  been  taken  to  the  circuit  court,  be 
was  again  convicted,  and  the  case  Is  now  be- 
fore us  oQ  writ  of  error. 

The  principal  error  relied  npon  for  reversal 
of  the  Judgment  of  the  court  below  Is  the 
giving  of  the  following  instruction:  "The 
Jury  Is  further  Instructed  that  tn  this  case 
the  burden  of  proof  la  on  the  defendant. to 
show  by  a  preponderance  of  the  evidence  that 
the  blows  struck  by  him  were  struck  In  the 
necessary  self-defense  of  himself  or  his 
brother  Ed  Schmidt,  and  that  by  a  'pre- 
ponderance of  the  evidence*  is  meant  that 
the  evidence  on  the  i>art  of  the  defendant  on 
this  question  of  self-defense  must  be  of  some 
greater  force  or  effect  than  the  evidence  of 
the  prosecution."  It  Is  contended  by  the 
plalntlfl  In  error  that  the  court  erred  In  this 
InstmctloD  In  stating  to  the  Jury  that  "the 
harden  of  proof  is  on  the  defendant  to  show 
by  a  preponderance  of  the  evidence  that  the 
blows  struck  by  him  were  struck  In  the 
necessary  self-defense  of  himself  or  his 
brother  Ed  Schmidt,"  that  the  biurden  of 
proof  never  changes  In  a  criminal  case,  and 
that  It  is  sufficient  If  the  evidence  of  the 
defense  raises  in  the  minds  of  the  Jury  a 
reasonable  doubt  as  to  the  guilt  of  tiie  ac- 
cused. It  is  contended  on  the  part  of  the 
state  that  upon  the  question  as  to  whether 
the  accused  actually  committed  the  assault 
and  battery  the  burden  of  proof  rested  upon 
the  state,  but  that  as  to  whether  or  not  the 
acctised  was  Justified  In  the  commission  of 
the  assault  and  battery,  under  any  of  the  ex< 
ceptlons  contained  In  the  law  relating  to  a^ 
sault  and  battery,  the  burden  of  proof  was 


upon  the  accused,  and  that,  unless  that  de- 
fense was  sustained  by  a  preponderance  of 
the  evidence,  It  was  the  duty  of  the  Jury  to 
convict  the  defendant  of  the  crime  charged. 

We  are  Inclined  to  adhere  to  the  view  tak- 
en by  this  court  In  the  case  of  State  v.  Weck- 
ert,  95  N.  W.  924 — that  "the  burden  of  proof 
is  upon  the  state  from  the  beginning  to  the 
end  of  the  trial.  It  Is  never  changed."  And 
we  are  of  the  opinion  that  If  the  Jury  are 
not  satisfied,  upon  a  comparison  of  all  tbe  ev- 
idence, that  the  accused  Is  guilty,  beyond  a 
reasonable  doubt,  it  Is  their  duty  to  acquit, 
but  if,  from  such  consideration  of  all  the  ev- 
idence, they  have  no  reasonable  doubt  as  to 
the  guilt  of  the  accused,  it  Is  their  duty  to 
convict,  and  that  the  court  therefore  erred 
In  Its  charge  to  the  Jury,  for  whlcii  the  ac- 
cused Is  entitled  to  a  new  trial.  There  seems 
to  be  a  conillct  in  the  authorities  upon  this 
subject,  but,  in  our  opinion,  the  greater 
weight  of  authority  and  the  better  reason- 
ing of  the  courts  sustain  the  view  that  the 
burden  of  proof  Is  upon  the  state  throughout 
a  criminal  trial,  and.  that,  where  the  evi- 
dence Introduced  on  the  part  of  the  state  or 
by  the  accused  Is  sufficient  to  raise  a  reason- 
able doubt  In  the  minds  of  the  Jury  as  to  the 
guilt  of  the  accused,  he  should  be  acquitted. 
The  Supreme  Court  of  the  United  States,  In 
the  case  of  Davis  v.  United  States,  160  U.  S. 
469,  16  Sup.  Ct  353,  40  L.  Ed.  499,  In  a  well- 
considered  opinion,  uses  tbe  following  lan- 
guage: "Strictly  speaking,  the  burden  of 
proof,  as  those  words  are  understood  In  crim- 
inal law.  Is  never  upon  the  accused  to  estab- 
lish his  Innocence,  or  to  disprove  tbe  facts 
necessary  to  establish  the  crime  for  which  he 
is  indicted.  It  is  on  the  prosecution  from  the 
beginning  to  the  end  of  the  trial,  and  applies 
to  every  element  necessary  to  constitute 
the  crime."  In  People  v.  Downs,  123  N.  T. 
558,  25  N.  B.  988,  the  Court  of  Appeals  of 
New  York  held:  "The  rule  that  In  criminal 
cases  the  defendant  Is  entitled  to  the  benefit 
of  a  reasonable  doubt  applies  not  only  to 
the  case  as  made  by  the  prosecution,  but  to 
any  defense  Interposed."  That  learned  court 
in  Its  opinion  says:  "We  have  decided  so  re- 
cently as  to  make  further  citation  needless 
that  the  rule  that  Id  criminal  cases  the  de- 
fendant Is  entitled  to  the  benefit  of  a  reason, 
able  doubt  applies  not  only  to  the  case  as 
made  by  the  prosecution,  but  to  any  defense 
Interposed."  In  People  v.  Garbutt,  17  Mich. 
22,  97  Am.  Dec.  1G2,  the  Supreme  Court  of 
Sllchlgan,  speaking  by  Mr.  Justice  Cooley, 
stiya:  "There  is  no  such  thing  in  the  law  as 
a  separation  of  the  Ingredients  of  the  offense, 
so  as  to  leave  a  part  to  be  established  by  the 
prosecution,  while  as  to  the  rest  the  defend- 
ant takes  upon  himself  the  burden  of  proving 
a  negative.  The  idea  that  the  burden  of 
proof  sliifts  In  these  cases  Is  un philosophical 
and  at  war  with  fundamental  principles  of 
criminal  law.  The  presumption  of  innocence 
Is  a  shield  to  the  defendant  throughout  the 
proceedings,  until  the  verdict  ot  the  Jury  es- 
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tablishea  the  foct  that  beyond  a  reaBonable 
doubt  he  not  only  committed  the  act,  bnt 
that  he  did  ao  with  malicious  Intent"  In 
the  case  of  People  t.  Cheong  Food  Ark,  61 
Gal.  627,  the  Supreme  Court  of  California 
held:  "It  la  a  cardinal  rule  In  criminal  caaea 
that  the  burden  of  proof  rests  on  the  prose- 
cution. It  would  manlfeatly  be  ablfUng  this 
bniden  from  the  prosecution  to  the  defend- 
ant to  require  the  latter  to  establish  his  de- 
fense by  a  preponderance  of  evidence,  and 
would  deprive  him  of  the  doctrine  of  reason* 
able  doubt,  to  the  beneflt  of  which  be  la  Juat* 
ly  and  everywhere  held  entitled.** 

The  court  In  the  case  at  bar  very  peopatly 
hutmcted  the  Jury  aa  followa:  *n?he  court 
further  iostmcts  the  Jury  that  In  thla  caae 
the  law  raises  no  presumption  against  the 
defendant;  that  every  presumption  of  law  Is 
in  favor  of  his  innocence,  and.  In  order  to 
convict  Mm  of  the  criminal  oflense  alleged 
and  charged  in  the  li^rmatlon,  every  materi- 
al fact  necessary  to  constitnte  sndt  tOtean 
must  be  proroi  beyond  a  reasonable  doubt; 
and,  if  the  Jury  entertalti  any  reaacmable 
doubt  upon  any  alngle'tact  or  element  nece^ 
sary  to  constitute  aucb  offense,  then  it  Is  your 
duty  to  give  the  defendant  the  beneflt  cf 
such  doubt  and  acquit  hUn."  It  will  be  ob- 
served that  between  this  part  of  tibe  charge 
to  the  jury  and  that  pert  to  which  en^tlon 
is  taken  there  Is  a  conflict  wUch  It  is  quite 
difficult  to  reconcile,  and  the  tendency  of 
which  must  tasTO  been  to  mislead  the  Jury. 
It  wUl  be  noticed  that  the  Jury  are  told  in 
this  last  portion  of  that  charge  that,  *'If  the 
jury  entertain  any  reasonable  doubt  upon 
any  single  ftict  or  element  necessary  to  con- 
stitute such  an  offense,  then  It  is  your  duty 
to  give  the  defendant  the  beneflt  of  such 
doubt  and  acquit  him";  bnt  in  the  former 
part  of  the  charge  It  will  be  noticed  that  the 
burden  of  proof  is  placed  upon  the  accused 
to  show  by  a  pr^onderance  of  the  evidence 
that  he  had  not  committed  the  offense,  and 
that  his  motive  In  making  the  assault  was 
not  unlawful,  and  therefore  he  was  not 
guU^  of  the  crime  diaiged. 

By  section  811  of  the  Fenal  Code  a  bat- 
tery Is  defined  as  *^uiy  willful  and  unlawful 
use  of  force  or  violence  upon  the  person  of 
another."  And  In  section  312  it  la  provided 
as  follows:  "To  use  or  to  attempt  to  offer 
to  use  force  or  violence  upon  or  toward  the 
person  of  another  Is  not  unlawful  in  the  fol- 
lowing cases:  *  *  *  (3)  When  commit- 
ted either  by  the  party  about  to  be  Injured, 
m  by  any  other  person  In  Us  aid  mr  defense, 
in  preventing  or  attempting  to  prevent  an 
offense  against  his  person,  w  any  trespass  or 
other  unlawful  Interference  with  real  or  per^ 
sonal  property  tn  his  lawful  possession:  pro- 
vided the  force  or  violence  used  is  not  more 
than  sufficient  to  prevent  such  offense."  ^^o 
constitute  an  unlawful  battery,  therefore, 
the  burden  of  i^owlng  that  the  act  was  un- 
lawful rests  upon  the  state.  But  where  a 
battez7  Is  committed,  and  no  excuse  or  justi- 


flcatlon  appears  from  the  evidence  of  the 
state,  it  win  be  presumed  to  be  unlawful 
until  there  is  evidence  Introduced  on  the 
part  of  the  accused  tending  to  prove  that  the 
alleged  battery  was  lawful,  within  *one  of 
the  exceptions  contained  In  the  law.  Cndw 
the  plea  of  not  guilty,  which  raised  not  only 
the  Issue  as  to  whether  or  not  the  battory 
was  committed,  but  also  whethw  or  not  It 
was  lawful,  It  was  competent  for  the  accused 
to  Introduce  evidence  In  support  of  his  claim 
that  the  battery  was  Juatifled;  and.  If  the 
evidence  upon  that  question  upon  the  part 
of  the  accused  was  sufficient  <to  raise  a  lea- 
stmable  doubt  in  the  minds  of  the  Jury  aa  to 
whether  or  not  the  battery  was  Justified,  it 
was  the  duty  of  the  Jury  to  acquit  If,  on 
the  other  band,  after  a  comparison  of  all 
the  evidence,  the  Jury  were  satisfied  that 
the  accused  did  willfully  and  unlawfully 
use  force  or  violence  u^on  the  complaining 
vrltnesa,  then  it  was  their  du^  to  convict, 
and  the  question  of  burden  of  proof  and 
pr^onderance  of  the  evMence  on  the  part 
of  the  accused  was  not  Involved  in  the  case, 
and  could  not  be  properly  considered  by  the 
Jury.  While  it  was  not  necessary  f6r  the 
state,  in  makliy;  out  its  case,  to  go  further 
than  to  show  that  force  or  violence  was 
used  upon  the  person  of  the  complainant 
the  burden  of  proof  still  rested  upon  the 
states  in  case  the  accused  offered  evidence 
tending  to  prove  that  he  was  Justified  In  the 
use  of  fwoe  or  violence,  to  satisfy  the  Jury 
beyond  a  reasonable  doubt  that  lie  was  act- 
ing wlUfnlly  and  unlawfully  in  tike  use  of 
such  force  or  violence. 

The  view  we  have  taken  seems  to  be  rec- 
ognised by  the  lavrmaking  power  by  the 
provisions  of  section  882  of  the  Code  of 
Orbnlnal  Procedure,  which  provides:  "Upon 
a  trial  tta  murder,  the  cmnmlsslon  of  the 
homicide  by  the  defendant  being  proved,  the 
burden  of  proving  drcumstances  of  mitiga- 
tion, or  that  Justify  or  excuse  It  devolves 
upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  tbat  the  crime 
committed  only  amoonto  to  mancdani^ter. 
or  that  the  defendant  wu  Jnstlflable  or  ex- 
cusable." The  Legislature  having  made  spe- 
cial provision  upon  the  subject  In  that  par* 
Ucular  clasa  of  casea,  the  totoitlon  to  leave 
tiie  genwal  rule  as  governing  aOuer  classes 
of  criminal  cases  is  quite  evident  We  ^nk 
tUs  In^tion  in  making  the  ezcepttm  to  the 
general  rule  is  qnlto  clear  from  the  sectlMi 
itself,  and  such  seems  to  have  been  the 
view  ct  the  Supreme  Court  of  Oalifornia  In 
the  caae  of  People  v.  Ghemig  Foon  Ark, 
supra.  In  that  case  the  court  in  Its  opinion, 
saya:  'fChe  court  further  Instructed  the  Ju- 
ry SB  follows:  *The  prosecution  In  s  crim- 
inal caae  la  bound  to  make  out  its  case  be- 
ymd  a  reasonable  doubt  A  mere  i»r^;H>n- 
derance  of  .testimony  Is  not  suffident  A 
preponderance  of  testimony  la  suflldent  aa 
I  understand  the  declaton  of  the  Supreme 
Court  to  make  out  the  Innocence  of  the  de- 
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fendant'  Xbe  learued  Judge  misunderstood 
the  role  as  laid  down  b7  the  Supreme  Court 
It  Is  true  that  aucb  bus  been  held  to  be  the 
role  in  tbe  single  case  of  homicide;  and.  In 
that  particular  case  because  section  1105  of 
the  Penal  Code  proTides  that,  where  the  com- 
mission of  the  homicide  by  tbe  defendant  has 
been  proved,  the  burden  of  proving  circum- 
stances of  mitigation  or  that  Justify  or  ex- 
cuse the  killing  devolves  upon  the  defendant, 
but  as  to  other  crimes.  In  respect  to  which 
there  is  no  similar  statutory  provision,  a 
difTerent  role  exists,  as  was  held  by  this 
court  in  the  case  of  People  v.  Marshall,  8 
Pac.  Coast  Law  J.  S41.  Mr.  Justice  Ross, 
delivering  the  opinion  in  that  case,  says: 
'It  is  a  cardinal  role  In  criminal  cases  that 
the  burden  of  proof  rests  on  the  prosecution. 
It  would  manifestly  be  shifting  this  burden 
from  the  prosecution  to  the  defendant  to  re- 
quire the  latter  to  establish  his  defense  by  a 
pr^wnderance  of  evidence,  and  wonld  de- 
prive blm  of  the  doctrine  of  a  reasonable 
doubt,  to  tbe  benefit  of  which  he  la  Justly 
and  everywhere  held  entitled.*  '* 

Under  these  authorities,  It  Is  quite  clear 
that  that  portion  of  the  charge, excepted  to 
was  erroneous,  and  the  Judgment  of  the 
court  below  and  order  denying  a  new  trial 
am  rereraed,  and  a  new  trial  la  ordeied. 


6L0TBB  T.  MANILA  GOLD  MIN.  A  MILL. 
OO.  et  al. 

CBaprtmH  Gonrt  of  South  Dakota.   Jnljr  6» 

1906.) 

1.  HimKO  CoBPOBATion  —  Fkacd— Mishah- 

AOEMBNT    OT    OfFICKBS    AND  DiBECTOBS— 

Stocicholdkb's    Actioit  —  Complaint— 

Sbvzraz.  Causes  or  Acnoir. 

A  complaint  in  an  action  by  a  atockbolder 
of  a  miniDg  corporation,  for  himself  and  all 
othen  similarly  situated  whf>  may  choose  to 
unite  with  hint,  against  it  and  the  officers  and 
directors  thereof,  alleging  that  such  officers 
and  directors,  in  narsoance  of  their  plan  to 
aulawfnlly  and  fraodnlendy  depreciate  the 
company's  stock,  in  order  to  rendr-r  practi- 
cally wortiiless  stoch  held  by  plaintiff  and  oth- 
ers similarly  situated,  refused  to  dispose  of 
treasury  stock  held  for  tbe  purpose  of  acquiring 
funds  with  which  to  prosecute  assessment  work 
on  tlie  company's  mining  daims,  essential  to 
compliance  with  the  federal  and  state  Isws,  re- 
fused to  do  Buch  work,  systematically  depreci- 
ated tbe  value  of  the  treasury  stock,  refused  to 
receive  money  therefor,  removed  tbe  company's 
books  from  the  state,  refused  plaintiff  any  in- 
formation regarding  the  company's  affairs,  and 
so  conducted  its  business  as  to  destroy  the 
value  of  the  shares  in  order  that  they  might  re- 
locate the  property  in  the  nsme  of  otlier  par- 
ties, and  thereby  deprive  plaintiff  of  his  stock 
or  render  It  practically  worthless,  to  the  com- 
pany's damage  in  a  certain  sum,  and  pray- 
ing judgment  therefor,  for  an  accounting!  and 
for  an  injunction  restraining  defendants  from 
further  unlawful  acts,  etiL,  states  but  one  cause 
of  action. 

2.  Same  —  Relief  Pbatsd— Dahaoks— Pbb- 

eOITAL  J0DOMBNT. 

The  complaint  alleging  that  by  defendants* 
fraudulent  conduct  the  value  of  tbe  stock  had 
been  greatly  depreciated  in  value,  to  the  com- 
panj*!  damass  in  the  sum  of  ftX^OOO^  a  de- 


mand for  Judgment  in  that  sum  and  for  other 
relief  was  not  a  demand  by  plaintiff  for  judg- 
ment personally. 

8.  Same— JoiNDEB  or  Causes  or  AcmoN. 

Code  Cir.  Proc.  «  144,  provides  that  the 
plaintiff  may  unite  in  the  same  complaint  sev- 
eral causes  of  action,  whether  tbtf  be  such  as 
have  heretofore  been  denominated  legal  or  eq- 
uitable, or  both,  where  they  all  arise  out  of 
"(1)  the  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action.** 
Held,  that  conceding  that  two  or  more  causes 
of  action,  separately  stated,  were  set  out  in  tbe 
complaint,  tney  wer«  not  improperly  united. 
4.  Same  —  Plxadino  —  SnoincAiXT  Sbt- 
xiHo  Out  Acn  Conarmmno  Fbaud. 

The  acts  constituting  fraud  on  the  part 
of  defendant  directors  were  snfflclently  apeetfie- 
ally  set  out. 

0.  Same— RioHT  to  Bbhtq  Acnoif. 

Stodcboldeia  of  a  corporation  m»  bring 
an  action  on  its  behalf  against  its  directors, 
who,  by  their  fraudulent  management  and  con- 
duct of  its  business,  fraudulently  and  intention- 
ally depreciate  tbe  stockholders'  interests,  and 
in  effect  deprive  them  of  their  pn^ierty. 

6.  Samc  —  Bauav  —  Aooooimna— IhiuHO- 
Tion. 

The  corporation  was  entitled,  through 
plaintiff,  to  relief,  as  against  the  directors 
named,  for  an  accounting,  and  an  injunction 
restraining  them  from  further  acts  In  ponn- 
ance  of  their  unlawful  conspiracy. 

7.  Same— Rbcxivxb. 

As,  under  the  federal  and  state  law,  failure 
to  do  the  necessary  assessment  work  on  the 
compauy's  mining  claims  within  the  year 
would  subject  the  same  to  relocation  by  other 
parties,  and  the  complaint  further  alleging  that 
Insolvency  of  the  company  was  Immlnsnt,  and 
the  entire  loss  of  its  property  likely  to  result 
from  the  directors'  fraudulent  acts,  the  ap- 
pointment of  a  receiver  to  protect  the  property 
was  proper. 

Appeal  from  Lawrence  County  Court 
Action  by  George  W.  Glover  against  the 
Manila  Gold  Mining  ft  Milling  Company,  a 
corporation,  and  others.  E^om  an  order 
overruling  their  demurrer  to  the  complaint, 
defendants  appeal  Affirmed. 

A.  J.  Plowman  and  8.  C.  PoUey,  for  ap- 
pellants. G.  G.  Bennett,  W.  F.  Dutton,  and 
Chambers  Kellar,  for  respondent 

CORSON,  P.  J.  This  is  an  appeal  by  the 
defendants  from  tbe  order  overruling  de- 
fendants* demurrer  to  the  complaint  The 
complaint  is  quite  lengthy,  and  we  shall  anly 
give  the  substance  of  tbe  same  The  plain- 
tiff, for  himself  and  all  others  similarly  sit- 
uated who  may  choose  to  unite  with  him,  al- 
leges  that  tbe  Manila  Gold  Mining  ft  Mlliiog 
Company  la  a  corporation  duly  Incorporated 
and  organized  under  the  laws  of  this  state, 
transacting  business  in  tbe  county  of  Law- 
rence; that  said  defendants  C.  M.  and  F. 
H.  Woodbridge  and  I.  A.  Webb  are  directors 
in  said  mining  company,  tbe  said  C.  M.  Wood- 
bridge  being  president  F.  H.  Woodbridge  be- 
ing secretary,  and  I.  A.  Webb  superintendent 
thereof ;  that  the  capital  stock  of  said  mining 
company  is  $1,500,000,  divided  In  1,500,000 
shares,  of  the  par  value  of  $1  per  share ; 
that  TQu.uoo  shares  of  said  atadk  have  been 
placed  In  the  treasury  of  said  company  to  be 
Mid  and  dlapooed  ttf  for  the  puzpoae  of  rala- 
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Ing  funds  with  which  to  develop  the  same, 
for  the  purpose  of  purchasing  other  property 
and  patentlns  the  same,  and  making  such 
ImproTeucnta  as  might  be  deemed  necessary 
and  expedient;  that  the  plaintiff  and  said 
C.  M.  and  F.  H.  Woodbrldge  and  I.  A.  Webb 
are  owners  of  an  equal  amount  of  the  stock 
of  the  said  company,  being  175,000  shares 
each ;  that  the  defendants  O.  M.  and  F.  H. 
Woodbridge  and  I.  A.  Webb  hare  liad  and 
BttU  have  and  exercise  entire  control  and  su- 
pervision of  the  business  of  the  said  corpora- 
tion, being  the  majority  of  the  board  of  di- 
rectors, which,  under  the  by-laws  of  such 
company,  constitutes  a  quorum  for  the  trans- 
action of  business  of  the  said  corporation; 
that  said  corporation  la  the  owner  of  a  por- 
tion absolute,  and  the  remainder  held  In 
trust  for  said  company,  of  31  mining  claims 
situated  In  the  Germania  mining  district,  in 
said  cotmty,  and  fully  described  In  the  com- 
plaint, and  that  the  said  mining  company 
has  now  and  baa  been  for  some  time  past 
the  owner  and  In  the  quiet  and  peaceable  con- 
trol and  possession  of  all  of  the  above-de- 
scribed mining  ground;  that  prior  to  the 
year  1003  a  large  amount  of  work  had  been 
done  and  p^formed  on  said  ground,  disclos- 
ing valuable  min^al  deposits  therein,  prov- 
ing said  ground  to  be  of  great  value,  but  that 
for  the  year  1903  only  about  $600  worth  of 
work  had  been  done  altogether  on  said 
claims,  which  Is  not  sufficient  to  constitute 
the  annual  representation  work  to  bold  said 
claims  under  the  laws  of  the  United  States 
and  the  state  of  South  Dakota ;  that  unless 
the  remainder  of  the  representation  work  is 
done  on  or  before  the  1st  day  of  January, 
1904,  or  steps  taken  for  the  protection  of 
said  property,  it  will  become  subject  and  lia- 
ble to  relocation  as  abandoned  ground,  and 
thereby  will  be  lost  to  said  company  and  its 
stockholders;  that  the  said  C.  M.  Wood- 
bridge,  F.  H.  Woodbrldge,  and  I.  A.  Webb, 
directors  and  officers  as  aforesaid  of  said 
corporation,  and  exercising  full  control  and 
management  of  the  same,  have  unlawfully 
and  fraudulently  conspired,  collnded,  and  at- 
tempted, and  are  now  unlawfully  and  fraud- 
ulently conspiring,  to  manipulate  and  man- 
age the  business  of  said  corporation  so  as  to 
depreciate  the  value  of  its  property,  and  ren- 
der, if  possible,  worthless  the  stodc  held 
therein  and  owned  by  this  plaintlfT;  that 
said  directors  and  officers  have  made  no  at- 
tempt to  dispose  of  the  treasury  stock,  or 
any  portion  thereof,  for  months  past,  by 
which  to  raise  the  necessary  funds  to  do  the 
annual  assessment  work  on  said  claims ;  that 
plalntlCT  Is  advised  by  the  treasurer  of  said 
corporation  that  there  are  no  funds  In  the 
treasury,  and  plaintiff  has  reason  to  believe 
and  does  believe  that  the  said  defendant  di- 
rectors Intend  and  pn^iose  to  allow  said  min- 
ing claims  to  become  subject  to  relocation, 
and  have  the  same  located  In  the  name  of  a 
friend  or  friends  of  theirs,  whereby  the 
stodc  and  intenet  of  this  plaintiff  held  in 


said  corporation  shall  be  rendraed  abaolote- 
ly  of  no  value;  that  said  dsf^idant  direct- 
ors have  not  only  failed  and  neglected  to 
sell  and  dispose  of  any  treasury  stock  tot 
the  purpose  of  doing  and  planning  any  of 
said  represratatloD  work,  but  tber  b&Te  also 
refused  to  sell  or  Issue  shares  to  a  purchaser 
who  had  given  his  note  for  the  same,  and 
made  partial  payments  thereon,  and  tend^ 
ed  the  balance  due  on  the  Issuance  and  de- 
livery of  said  Bto<±;  that  the  development 
w«-k  on  tbe  Bfanlla  Qold  Mining  ft  Hllllnc 
Company's  property  was  discontinued  more 
than  one  year  ago  by  order  of  said  directors, 
who  have  since  said  time  pursued  a  system- 
atic course  for  depreciating  the  property  and 
stock  of  the  said  Manila  GoriKiratlon,  with 
the  Intent  and  purpose  of  defrauding  this 
plaintiff,  refusing  to  sell  any  treasury  stock 
thereof  or  to  continue  development  work, 
and  have  refused  to  do  and  continue  to  re- 
fuse to  do  even  surface  work  sufflclent  to 
hold  said  claims  for  tbe  year  190S  unless 
this  plaintiff  contributes  $500  out  of  his  pri- 
vate resources,  or  consents  to  sell  his  stock 
at  a  nominal  sum ;  that  said  property  can 
be  safely  and  economically  developed  and 
assessment  work  thereon  fully  done  in  the 
shaft  already  commenced  on  said  property, 
sunk  to  a  depth  of  119  feet  when  ordered 
said  board  to  be  closed  down,  more  than  one 
year  ago;  that  at  all  times  since  the  IStb 
day  of  January,  1002,  when  the  development 
work  was  closed  down  by  said  company 
through  the  action  of  said  defendant  di- 
rectors, there  has  t>een  an  ample  supply  of 
tools,  hoists,  and  machlnor  and  buildings 
on  said  property,  in  connection  with  said 
shaft,  to  continne  development,  and  expose 
and  block  out  tbe  ore  bodies,  ready  for 
breaking  down  and  milling ;  that  by  tbe  neg- 
ligence, want  of  care,  fraudulent  conspiracy, 
and  conduct  of  said  defendant  directors  and 
officers,  the  value  of  the  shares  of  stoA  of 
the  Manila  Company  have  been  greatly  de- 
predated, to  the  damage  of  said  Manila  Gold 
Mining  &  Milling  Company  In  tbe  sum  of 
$50,000,  no  part  of  which  has  been  paid,  and. 
unless  some  Immediate  relief  Is  granted,  tbe 
said  company's  loss  will  be  Irreparable ;  that 
all  tbe  books  and  records  of  the  corporation 
are  no  longer  kept  In  this  state,  as  required 
by  law,  but  have  been  removed  therefrom, 
and  outside  tbe  state  entirely ;  that  plaintiff 
can  have  no  access  thereto  for  the  purpose 
of  examination  or  ascertaining  what  Is  being 
done  by  said  board  In  the  management  of 
the  affairs  of  said  company,  and  that  no  re- 
port of  the  financial  condition  of  the  corpo- 
ration can  be  obtained  by  him  from  any  of 
Its  officers,  although  be  has  repeatedly  made 
requests  for  the  same;  that  this  plaintiff 
has  no  knowledge  and  no  means  of  ascer- 
taining the  amount  of  treasury  stock  that 
may  have  been  sold,  or  what  use  or  disposi- 
tion has  been  made  of  the  proceeds  arising 
from  said  sales,  and  that,  as  a  stockholder 
of  such  corporation,  be  baa  a  right  to  have. 
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and  doea  demand,  an  acconntliis  from  the 
offlccTB  of  sold  company,  showing  the  true 
coodttton  of  Its  bu^ness,  sale  of  Its  treas- 
ury stock,  and  to  what  purpose  the  proceeds 
arising  therefftnn  have  been  applied;  that 
be  has  reason  to  believe  and  does  believe 
that  money  and  pnqierty  belonglsK  to  the 
said  Manila  Corporation  have  been  wrong- 
fully and  trandnlnitly  diverted  from  the 
OSes  of  said  company,  and  removed  and  osed 
and  appropriated  to  t3ie  use  and  beieflt  of  a 
corporation  known  as  the  Safe  Investment 
Cwnpany,  which  corporation  la  owned  al- 
most entirely  by  the  defoidant  directors, 
but  of  such  transaction  he  has  no  means  of 
ascertaining  or  of  examining  the  books  or 
records  of  said  Manila  Company,  or  of  the 
pn^ferty  bel(mglng  thereto;  that  said  Ma- 
nila Mining  A  Milling  Company  is  in  immi- 
nent dan^  of  Insolvency,  and,  unless  im- 
mediate relief  is  granted  herein,  its  entire 
boldings  of  property  will  he  lost  to  tbe  com- 
pany  and  to  its  stockholders.  And  plalntlfl 
demands  Judgment  (1)  for  ^,000  damages; 
<2)  for  an  acconntliv  by  said  deftodant  di- 
rectors and  <Acera  of  their  doings  and  trana- 
actions  In  connection  with  the  management 
of  the  business  affairs  of  tlie  said  corpora- 
tion. Including  the  sales  of  the  treaBui7 
vtoA.  disposititm  of  fimds  arising  therefrom, 
the  Indebtedness  of  said  corporation,  charac- 
ter and  value  of  all  persmuU  propo^,  and 
all  such  other  items  as  may  disclose  the 
present  condition  and  financial  standing  of 
said  corporation;  (8)  for  the  appointment  of 
a  receiver  to  take  charge  and  snpOTlslon  of 
all  the  property  of  said  company;  (4)  that 
said  defendant  directors  and  officers  be  en- 
joined from  in  any  manna-  intafearlng  with 
said  property  ae  disposing  of  or  Incumber- 
ing the  same,  or  from  transacting  or  at- 
tempting to  transact  any  business  pertaining 
to  the  corporate  rights  or  privll^es  of  said 
ocHporatlon,  for  his  costs,  and  fw  such  other 
and  further  relief  as  to  the  court  may  seem 
equitable  and  Just 

To  this  complaint  the  defendant  C  M. 
Woodbrldge  Interposed  a  s^mrato  demurrer 
upon  the  following  grounds:  (1)  That  there 
is  a  defect  of  parties,  both  plalntlfT  and  de- 
fendant; (2)  that  several  causes  of  action 
have  been  improperly  united;  &)  that  plaln- 
tlflfs  amended  complaint  does  not  state  facts 
BufflcleDt  to  constitute  a  cause  itt  action.  As 
before  stated,  the  demurrer  was  overruled, 
and  the  defendant  given  leave  to  answer  over 
If  he  elected  so  to  do. 

It  Is  contended  by  the  appellant  In  sup- 
port of  his  demurrer  that  there  were  several 
causes  of  action  Improperly  united  In  the 
complaint;  that  three  of  the  defendants  are 
charged  in  the  complaint  with  having  fraud- 
ulently conspired  and  colluded  together  to  so 
manipulate  the  affairs  of  the  defendant  com- 
pany as  to  depreciate  and  render  the  plain- 
tiff's stock  worthless;  that  the  complaint 
contains  nothing  but  coDcInslons  of  law,  and 
does  not  state  or  purport  to  state  a  single 
act  omstltatlng  consplnu?,  coUnslon,  ot 


fraud  of  any  kind,  and  that  an  allegation,  to 
charge  one  with  fraud,  must  set  out  some  act 
or  conduct  constltatlng  the  fraud;  and  that 
If  this  Is  not  done,  proof  of  the  acts  constltu^ 
Ing  the  fraud  Is  not  admissible. 

We  are  of  the  opinion  that  the  appellantfs 
contention  that  different  causes  of  action 
have  been  Improperly  xmlted  is  not  tenable. 
In  our  view,  the  complaint  contains  but  one 
cause  of  action,  namely,  that  the  defendants 
coni^lred  together  to  unlawfully  and  fraudu- 
lently depreciate  the  value  of  the  Manila 
Company's  stoc^  in  order  to  render  the  plain- 
tiff's stock  and  the  stock  of  otbet  parties 
similarly  situated  practically  worthless,  and 
that  in  order  to  accomplish  this  object  the 
three  directors  named  proceeded  to  do  cer- 
tain acts  specifically  set  out  In  the  com- 
plaint, which  would  necessarily  produce  re- 
sults Intended  by  the  conspiracy.  The  plain- 
tiff, in  bis  complaint,  proceeds  to  state  tiie 
fraudulent  acts  of  the  defendante  which 
tended  to  depredate  and  which  did  depre- 
date the  valne  of  the  company's  stock,  and 
that,  by  reason  of  such  fraudulent  aete  on  the 
part  of  the  three  defendants  named,  the  Ma- 
nila Company  was  damaged  in  tiie  sum  of 
9tiO,000.  In  which  It  appears  that  the  pUdntifl 
had  a  one-eighth  Interest;  and  it  Is  alleged 
that  in  carrying  out  that  fraudulent  purpose 
tiiey  have  refused  to  dispose  of  the  treasury 
stock,  embracing  one-half  of  the  capital  stock 
of  the  company,  have  systematically  depre- 
ciated Its  value,  bave  refused  to  receive  mon- 
ey  tm  the  treasury  stock,  have  refused  to  do 
the  necessary  assessment  work  upon  the 
proper^  In  order  to  comply  with  the  laws 
of  the  United  States  and  this  states  have  re- 
moved the  books  of  the  corporation  out  of 
the  state,  have  refused  the  plaintiff  any  in- 
formation In  regard  to  the  affairs  of  the 
company,  and  In  short  have  proceeded  to  so 
conduct  the  business  of  the  corporation  as 
to  destroy  the  value  of  the  shares,  in  order 
that  they  may  be  enabled  to  relocate  the 
property  In  the  name  of  other  parties,  and 
thereby  deprive  the  plaintiff  of  his  stock, 
or  render  It  practically  worthless.  If  these 
allegations  are  true — and  for  the  purpose  of 
the  demurrer  they  must  be  assumed  to  be 
true — then  these  defendants  are  guilty  of 
gross  mismanagement  of  the  company's  af- 
fairs for  the  purpwe  of  depredating  the 
value  of  plaintiff's  Interest  therein.  It  Is 
quite  clear  that  under  the  allegations  of  the 
complaint  the  plaintiff  has  stoted  but  one 
cause  of  action,  and  that  the  various  fraudu- 
lent acts  of  the  defendante  set  out  in  the 
complaint  were  intended  as  stetemente  of 
acta  done  by  them  In  carrying  out  their 
fraudulent  conspiracy  to  depreciate  the  val- 
ue of  the  company's  property  and  render  It 
comparatively  worthless,  in  order  to  carry 
into  effect  their  fraudulent  design  to  secure 
the  property  for  themselves  and  their  friends, 
and  to  deprive  the  plaintiff  and  other  stock- 
holders similarly  situated  of  their  interest 
therein. 

The  contention  of  the  appellant  that  the 
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plaintiff  claims  personally  a  Jodsment  for 
$50,000  la  untenable.  aA  It  will  be  observed 
tbat  tlie  plaintiff  aUeges  tbat  the  $50,000  of 
damages  have  accrued  to  tbe  defendant  cor- 
poration, and  not  to  himself  personally.  The 
action  Is  In  effect  an  action  by  the  corpora- 
tion, brought  for  the  purpose  of  protecting 
the  property  of  the  corporation  against  tbe 
fraudulent  and  unlawful  acts  of  Its  board 
of  directors,  and  whldi  could  not  be  brought 
by  the  corporation  for  the  reason  that  the 
directors,  who  were  managing  the  affairs  of 
the  corporation,  and  whose  duty  It  vonld  or- 
dinarily be  to  bring  such  an  action  to  protect 
the  interests  of  tbe  corporation,  are  the  par- 
ties who  have  conspired  together  to  so  mis- 
manage the  affairs  of  the  corporation  as  to 
destroy  tbe  value  of  Its  property,  and  In  ef- 
fect to  render  its  stock  worthless,  and  which 
would  certainly  result  In  depriving  the  plain- 
tiff of  bis  interest  In  the  property.  But  as- 
suming tbe  claim  of  tbe  appellants  tbat  there 
were  two  or  more  causes  of  action  set  out  In 
the  complaint,  and  that  the  same  were  sepa- 
rately stated  to  be  true,  their  contention 
tbat  they  were  improperly  united  would  be 
clearly  untenable  under  our  present  code  sys- 
tem. Under  our  present  code  system,  in  an 
action  in  equity  a  claim  for  damages  may  be 
united  with  a  claim  for  equitable  relief.  In 
Lamming  t.  aulusba,  135  N.  T.  239,  81  N.  B. 
1024,  the  plaintiff  instituted  an  action  for  an 
Injunction  restraining  tbd  unlawful  mainte- 
nance and  operation  of  a  railroad  in  the 
street  in  front  of  his  premises,  by  reason  of 
Its  continuous  Interference  vritfa  bis  rights  of 
property,  and  united  therewith  a  demand  for 
equitable  relief,  a  demand  for  damages  be- 
cause of  such  Interference,  and  also  a  claim 
for  pereonal  injury  suffered  on  a  particular 
occasion  from  the  same  unlawful  appropria- 
tion and  use  of  the  highway.  The  Court  of 
Appeals  of  tbe  state  of  New  Tork  b^d  tbat 
such  a  complaint  was  proper,  and  in  Its  opin- 
ion the  court  says:  "But  the  question  here 
Is  whether  a  plaintiff,  having  a  cause  of  ac- 
tion which  entitles  him  to  an  Injunction  re- 
straining the  maintenance  and  operation  of 
tbe  railroad  by  reason  of  Its  continuous  In- 
terference with  bis  rights  of  proper^,  may 
unite  with  tbe  demand  for  equitable  relief  by 
injunction  and  for  damages  for  such  Int^ 
ference  a  claim  for  damages  for  a  personal 
injury  suffered  on  a  particular  occasion  from 
the  same  wrongful  appropriation  and  use  of 
the  highway,  or.  In  other  words,  whether  he 
may  unite  In  a  single  action  all  his  claims,  1»- 
gal  and  equitable,  which  arise  in  consequence 
of  the  same  general  cause,  viz.,  the  nuisance 
maintained  by  the  defendant  This  is  a 
question  of  procedure,  governed  by  tbe  course 
and  practice  of  tbe  court,  or  by  the  stat- 
ute. If  made  the  subject  of  statute  regula- 
tion. We  are  of  the  opinion  that  the  causes 
of  action  were  properly  united,  under  section 
484  of  the  Code  of  Civil  Procedure,  wbich 
authorizes  the  plaintiff  to  unite  in  his  com- 
plaint two  or  more  causes  of  action,  whether 


such  as  were  formerly  denominated  legal  or 
equitable,  or  both,  in  tbe  cases  specified,  and 
among  others:  'Subd.  9.  Upon  claims  aris- 
ing out  of  the  same  transaction  or  transac- 
tions connected  with  the  same  subject  of  ac- 
tion anj^  not  Included  within  one  of  tbe 
foregoing  subdivisions.' "  Tbe  provtslon  of 
section  144  of  Code  of  Civil  Procedure  of 
thla  state  is  practically,  If  not  Identically, 
the  same  as  the  section  referred  to  by  the 
Court  of  Appeals  of  New  York  in  the  above 
opinion.  Tbe  section  of  our  Code  referred  to 
provides  as  follows:  "The  plaintiff  may 
unite  In  tbe  same  complaint  several  causes  of 
action,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  eqoitable, 
or  both,  where  they  all  arise  out  ot  (1)  the 
same  transaction,  or  transactions  connected 
with  the  same  subject  of  action."  It  will  be 
observed  In  the  case  above  referred  to  tbat 
there  was  not  only  an  action  for  an  injunc- 
tion and  damages,  but  an  action  for  personal 
injuries  arising  out  of  tbe  same  transaction, 
and  tbat  these  were  held  to  be  all  properly 
united  in  the  one  action.  And  the  view  ex- 
pressed in  this  opinion  Is  sustained  by  the 
following  cases:  People  t.  Metropolitan  Tel. 
Co.,  31  Hun,  598;  Akin  t.  Davis,  U  Kan. 
580;  Dawson  Bank  t.  Harris,  84  N.  G.  206; 
Bugland  v.  Gamer,  86  N,  C.  366;  Blake  T. 
Von  Tilborg,  21  Wis.  672;  Blair  v.  Chicago 
Ballroad,  89  Mo.  S83,  1  S.  W.  350;  Jacob 
Lorenz,  98  Cal.  332,  S3  Pac.  119;  Bowen  t. 
State,  121  Ind.  236,  23  N.  B.  75.  The  conten- 
tion of  tbe  ai^ellants,  therefore,  tbat  tbe 
demurrer  should  have  been  auatalned  on  the 
ground  of  improper  Joinder  of  causes  of  ac- 
tion, is  clearly  untenable. 

The  right  of  stockholders  to  bring  such  an 
action  is  clearly  sustained  by  tbe  decision  of 
this  court  In  the  case  of  Loftus  t.  Farmers' 
Shipping  Aas'n,  8  &  D.  201,  65  M.  W.  1076,  In 
which  this  court  held  tbat  stockholders  of  a 
corporation  may  bring  an  action  on  behalf  of 
the  corporation  against  its  directors,  who  by 
their  fraudulent  management  and  conduct 
of  the  business  of  the  corporation  are  fraud- 
ulently and  intentionally  so  conducting  the 
business  of  the  same  as  to  depredate  the  val- 
ue of  tbe  stockholders*  Interest  therein,  and 
tn  effect  deprive  them  of  their  property. 

The  contention  of  the  appellant  that  tbe 
acts  constituting  fraud  on  the  part  of  the 
three  directors  named  as  defendants  are  not 
specifically  set  out  In  the  complaint  is  also 
untenable.  It  will  be  observed  that  the  com- 
plaint has  stated  very  fully  the  various  acts 
done  and  being  done  by  the  said  defendants 
in  carrying  out  their  conspiracy,  and,  if  true 
as  alleged,  clearly  show  that  these  defend- 
ants are  violating  their  trust  as  officers  of  the 
coiporation,  and  tbat  their  mismanagement 
of  the  affairs  of  the  corporation  vrould  nec- 
essarily result  In  destroying  the  value  of  the 
property  of  the  corporation,  and,  as  before 
stated,  practically  deiwive  the  plaintiff  of  his 
property  therein. 

Our  conclusion,  therefore^  Is  that  the  oor^ 
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poratJon  was  entitled,  througrta  tbe  plaintiff, 
to  relief  as  against  the  directors  named,  for 
an  accounting,  and  an  Injunction  restraining 
t&em  from  tlie  commission  of  further  acts  In 
the  pursuance  of  their  unlawfol  conspiracy, 
and  for  a  receiver  to  protect  the  Interests  of 
the  corporation,  and  prevent  the  forfeiture 
of  its  property  under  the  laws  of  tbe  United 
States  and  this  state,  and  preserve  the  corpo- 
ration, as  far  as  posslhle,  from  the  further 
depredation  of  the  value  of  Its  property,  and 
to  prevent,  If  possible,  Its  actual  Insolvency. 
In  tbe  case  of  Dudley  et  al.  v.  Dakota  Hot 
Springs  Co.  et  al.  11  S.  D.  564,  79  N.  W.  1127, 
this  court  held  that  under  the  allegations  of 
the  cMupIalnt  in  that  case  a  receiver  could 
not  be  appointed.  But  no  insolvency  or 
threatened  insolvency  was  therein  alleged. 
But  where,  as  in  the  case  at  bar,  the  allega- 
tions of  the  complaint  show  that  Insolvency 
is  Imminent,  and  the  entire  loss  of  the  prop- 
erty of  the  corporation  Is  likely  to  result  from 
the  illegal  acts  of  the  directors,  the  appoint- 
ment  of  a  receiver  would  be  proper,  to  pro* 
tect  tbe  corporate  property.  As  will  be  no- 
ticed, in  the  case  at  bar  it  Is  alleged  that 
the  directors  have  failed  to  do  the  necessary 
assessment  work  upon  tbe  mining  claims  to 
comply  with  tbe  requirements  of  the  law  of 
the  United  States  and  of  this  state,  and  the 
law  declares  that  in  case  of  such  failure  the 
mining  claims  will  be  snbject  to  relocation 
by  other  parties  if  such  assessment  work  Is 
not  performed  within  the  year;  and  tbe  ne- 
cessity for  a  receiver  in  such  an  action,  to 
protect  the  Interests  of  the  corporation,  Ii 
clearly  apparent  Whether  or  not  the  plain- 
tiff, acting  for  and  in  behalf  of  the  corpora- 
tion, wonid  be  entitled  to  recover  damages 
sustained  by  such  corporation  by  reason  of 
the  fraudulent  and  illegal  acts  of  the  defend- 
ants, it  is  not  now  necessary  to  determine. 

We  are  of  the  opinion  that  the  court  was 
right  in  overrollsg  the  demurrer,  and  the 
Older  overruling  the  same  la  affirmed. 


MISSISSIPPI  LUMBER  &  COAL  CO.  v. 
KEIXT. 

<8apr«iM  Court  of  Booth  Dakota.    July  6, 
1905.) 

1.  Etzdshck— PaooF  or  8iONA.-n7BB— Ookpab- 
iBON  or  Handwbitinqs. 

In  an  action  on  a  note,  defendant  having 
testiSed  that  what  purported  to  be  his  siniatare 
to  the  answer  in  tbe  caam  was  his  cenuine  sig- 
nature, it  was  admissible  for  the  purpose  of 
comparison  with  tbe  signature  to  the  note. 

[E^d.  Note. — For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  |  681.] 

2.  &AJ1E— IHDOBSElfEHT  ON  CHECKS. 

In  an  action  on  a  note  it  was  proper  to 
exclude,  for  the  purpose  of  comparison  with 
the  algiiature  to  the  note,  the  indorsements  on 
chedu  payable  to  the  maker  of  the  note,  the 
only  evidence  as  to  tbe  checks  being  that  they 
were  drawn  by  the  witness  who  identified  tbem 
in  favor  of  the  maker  of  the  note,  and  returned 
fnMD  tbe  bank  witii  what  purported  to  be  the 
slgnaturt  of  ths  maker. 


8.  Sami  —  WrmESSBD  Non  —  Pboof— flrxT- 

1TTE8. 

Code  Clr.  Proc.  I  98S,  provides  that  a 
written  tnstmment,  acniowledged  or  witnessed, 
and  duly  recorded,  and  such  record,  or  a  certi- 
fied copy,  dnly  certified  by  the  proper  eostodlan* 
Is  admissible  without  farther  proof,  and  that 
the  necutlon  of  witnessed  instruments,  except 
wills,  may  be  proven  in  the  same  manner  a» 
the  execution  of  unwitnessed  Instruments.  OIv. 
Code,  I  976,  prorides  that  pnxtf  of  the  execu- 
tion of  an  Inetrnment,  when  not  acknowledged, 
may  be  made  by  the  party  executing  it,  by  a 
sutacribing  witness,  or  by  other  witnesses,  as 
declared  In  section  978;  and  by  that  section 
tbe  ezecatlon  of  an  Instrument  may  be  estab- 
lished by  proof  of  the  handwriting  of  the  party 
and  of  a  subscribing  witness,  if  there  Is  ooe» 
when  the  parties  and  all  the  subscribing  wit- 
nesses are  dead,  or  nooreeidents,  or  their  resi- 
denos  onkoown.  or  where  tbe  snbsctlbing  wit- 
ness conceals  himself,  or  refuses  to  testify. 
Held,  that  sncb  statutes  refer  to  instruments 
which  are  to  be  recorded,  and  hence  in  an  action 
on  a  note  witnessed  by  two  witnesses  it  was 
proper  to  admit  other  proof  of  tbe  siniatare  of 
defendant  than  the  evidenoe  of  one  of  the  sab- 
Bcriblng  witnesses,  though  he  was  not  called, 
nor  his  deposition  taken,  nor  Us  absence  ac- 
counted for. 

Appeal  from  Circuit  Court,  Brown  Ooud- 
ty. 

Action  by  the  Mississippi  Lumber  A  Goal 
Company  against  James  Kelly.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. Reversed. 

I.  O.  Curtiss.  tm  appellant  Cbarlea  M. 
Stereni,  for  reapondent 

CORSON,  F.  J.  This  was  an  action  upon 
a  promissory  note,  the  signature  and  execu- 
tion of  which  was  denied  by  the  defendant 
The  verdict  and  judgment  being  in  favor  of 
the  defendant  the  plaintiff  has  appealed. 

It  appears  from  the  record  in  the  case  that 
the  note  purported  to  have  been  witnessed 
by  two  persous,  and  on  tbe  trial  the  evi- 
dence of  one  witness,  taken  by  deposition^ 
was  read  before  the  Jury,  but  no  evidence- 
was  offered  by  the  othor  witness,  and  no- 
evidence  was  offered  explaining  his  absence. 
The. appellant  also,  to  prove  the  genuineness 
of  the  signature  of  the  respondent  called 
the  respondent  as  a  witness,  and  interrogat- 
ed talm  as  to  the  genuineness  of  his  purport- 
ed signature  to  the  answer  In  the  case,  and 
he  admitted  that  such  purported  signature 
was  his  genuine  signature.  Thereupon- 
plaintiff  offered  in  evidence  the  answer,  bear- 
ing the  admitted  signature  of  the  defendant 
in  the  case,  to  be  used  as  a  standard  of  com- 
parison with  the  disputed  signature  to  th« 
promissory  note  In  controversy,  to  which 
offer  the  defendant  by  his  counsel,  objected 
on  the  ground  that  the  same  was  Incompe- 
tent, not  the  best  evidence,  and  Irrelevant 
and  Immaterial;  which  objection  was  by  the 
court  sustained,  and  to  this  ruling  of  the 
court  the  appellant  excepted,  and  it  Is  now 
assigned  as  error.  Tbe  appellant  then  of- 
fered In  evidence  two  certain  checks  purport- 
ing to  be  Indorsed  by  the  respondent,  and 
that  tbe  note  In  controversy  was.  In  the 
opinion  of  the  indorsee,  signed  by  the  re- 
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jipondent,  and  that  the  aignature  thereto  la 
hla  genuine  alsrnature.  This  evidence  waa 
also  excluded.  The  defendant,  to  maintain 
hla  defense,  being  called  as  a  witness  on  his 

«wa  behalf,  testified  that  he  did  not  make, 
-sign,  or  deliver  the  promissory  note  In  con- 
troversy, and,  the  case  being  submitted  to 
■the  Jury,  verdict  was  rendered  in  favor  of 
the  defendant. 

It  is  contended  hy  the  appellant  that  the 
court  erred  in  sustaining  the  respondent's  ob- 
jection to  the  offer  of  the  plaintiff  in  evi- 
dence of  the  answer  of  the  respondent  filed 
in  the  case,  bearing  the  admitted  signature 
of  the  respondent,  to  be  used  aa  a  standard 
for  comparison  with  the  disputed  signature 
to  the  promissory  note  in  controversy,  and 
also  the  two  checks.  The  only  question 
therefore  to  be  decided  in  this  case  la  as  to 
whether  or  not  the  court  erred  In  excluding 
the  evidence.  It  will  be  noticed  that  the 
respondent  admitted  that  the  signature  to 
the  answer  was  his  signature,  and  that  any 
question,  therefore,  as  to  the  genuineness  of 
the  signature  to  that  document,  Is  eliminated 
fi-om  the  case.  The  respondent  insists  that 
at  common  law  no  paper  not  properly  admit- 
ted In  the  case  as  evidence  could  be  used  as 
a  standard  for  the  comparison  of  handwrit* 
Ing,  and  that,  as  the  Code  In  this  state  has 
prescribed  no  mle  of  evidence  upon  this  sub- 
ject, the  common-law  rule  prevails  under  the 
provisions  of  section  6  of  the  Civil  Code, 
which  provides,  "In  this  state  the  common 
law  Is  in  force  except  where  it  conflicts  with 
the  Code  or  the  Constitution,"  and  hence 
that  the  answer  and  checks  were  inadmissi- 
ble In  evidence  for  the  purpose  offered.  The 
authorities  are  not  In  harmony  upon  this 
question.  At  common  law  the  rule  adopted 
by  the  courts  of  England  In  early  times  was 
to  exclude  all  papers  offered  for  the  purpose 
of  constituting  a  standard  for  the  comparison 
of  handwriting.  This  rule  was  modified  in 
this  country  by  allowing  papers  introduced  In 
evidence  in  die  case  for  other  purposes  to 
be  used  as  a  standard  of  comparison.  The 
rule  is  thus  stated  by  the  Supreme  Court 
of  the  TJnlted  States,  speaking  by  Mr.  Justice 
Bradley,  in  the  case  of  Moore  v.  United 
States,  81  U.  S.  270,  23  L.  Ed.  846:  "But 
the  general  rule  of  the  common  law,  dis- 
allowing a  comparison  of  handwriting  as 
proof  of  signature,  has  exceptions  equally 
as  well  settled  as  the  rule  itself.  One  of 
these  exceptions  Is  that,  if  a  paper  admitted 
to  be  in  the  handwriting  of  the  party,  or  to 
have  been  subscribed  by  him.  Is  in  evidence 
for  some  other  purpose  In  the  cause,  the  sig- 
nature or  paper  in  question  may  be  compar- 
ed with  It  by  the  Jury.  It  is  not  distinctly 
stated  In  this  case  that  the  writing  used  as 
a  basis  of  comparison  was  admitted  to  be 
In  the  claimant's  hand;  but  It  was  conceded 
by  counsel  that  It  was  in  fact  the  power  of 
attorney  given  by  bim  to  his  attorney  in  fact, 
by  virtue  of  which  he  appeared  and  present- 
ed the  claim  to  the  court   This  certainly- 


amounted  to  a  declaration  on  his  part  that  it 
was  In  his  hand,  and  to  pretend  the  con- 
trary would  operate  as  a  fraud  on  the  court. 
We  think  It  brings  the  case  within  the  rule, 
and  tbat  the  Court  of  Claims  had  the  right 
to  make  the  comparison  it  did."  In  many 
states  this  rule  has  been  further  modified 
by  holding  that  any  writing  containing  the 
genuine  signature,  though  otherwise  incom- 
petent, la  admlsalbie  as  a  standard  of  com- 
parison. Thia  seems  to  have  been  the  rule 
adopted  by  the  Supreme  Court  of  Washing- 
ton in  the  case  of  Moore  v.  Palmer,  14  Wash. 
134,  44  Pac.  142;  by  the  Supreme  Court  of 
Massachusetts  in  Moody  v.  Kowell,  17  Pick. 
490,  26  Am.  Dec.  317;  by  the  Supreme  Court 
of  Maine  in  State  v.  Thompson,  80  Me.  194. 
13  AU.  892,  6  Am.  SL  Rep.  172;  by  the  Su- 
preme Court  of  Kansas  In  State  v.  Zlmmer^ 
man,  47  Kan.  242,  27  Pac.  899;  by  the  Su- 
preme Court  of  Utah  in  Tucker  v.  Kellogg, 
8  Utah,  11,  28  Pac.  871;  and  by  the  Supreme 
Court  of  Michigan  In  Dietz  v.  Fourth  Nat. 
Bank,  69  Mich.  287,  37  N.  W.  220.  It  may  be 
also  added  that  the  English  rule  was  changed 
by  act  of  Parliament  in  1854,  under  whicb 
writings,  though  not  admissible  as  evidence 
for  any  other  purpose  In  the  case,  are  per- 
mitted to  be  Introduced  in  evidence  for  the 
purpose  of  constituting  a  standard  of  com- 
parison of  handwriting  when  the  signature 
to  such  writings  is  admitted  or  proved  to  the 
satisfacOou  of  the  court  In  State  v.  Cole- 
man (S.  D.)  98  N.  W.  175,  this  court  quoted 
with  approval  the  following  from  15  Am.  & 
Eng.  B».cy.  Law  (2d  Ed.)  269:  "The  gen- 
eral tendency  of  the  recent  decisions  is  to  a 
relaxation  of  the  earlier  rule  prevailing  in 
some  Jurisdictions,  under  which  such  evi- 
dence was  excluded  absolutely,  and  the  ad- 
missions of  irrelevant  papers  for  the  purpose 
of  comparison  la  accordance  with  the  rule 
Just  stated."  And  this  view  of  the  author 
of  the  article  above  quoted  Is  quite  well  sus- 
tained by  the  authorities,  although  ther« 
appears  to  be  a  conflict  in  the  same.  It  will 
thus  be  seen  that  the  common-law  rule  has 
been  modified  In  this  country,  and  that  a 
writing  admitted  or  -proved  to  contain  the 
genuine  writing  or  signature  of  the  party 
may  be  admitted  for  the  purpose  of  being 
used  as  a  standard  of  comparison,  although 
not  admissible  for  any  other  purpose  In  the 
case.  Of  coarse,  in  the  admission  of  such  a 
paper  for  the  purpose  of  comparison,  and 
not  properly  In  evidence  In  the  case  for  oth- 
er purposes,  the  court  should  be  exceedingly 
careful  not  to  allow  any  writing  to  go  to  the 
Jury  which  might  possibly  influence  them  in 
the  case  on  trial  before  them,  and  where 
there  is  any  matter  In  the  writing  that  might 
have  such  an  effect  the  paper  should  be  ex- 
cluded. We  are  therefore  Inclined  to  take 
the  view  tbat  the  answer  In  this  case  should 
have  been  admitted  In  evidence  for'the  pur- 
pose for  which  it  was  offered,  and  Its  exclu-' 
sion  was  error. 
The  only  evidence  as  to  the  checks  was 
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tbat  the7  were  drawn  by  the  witness  in  fa- 
Tor  of  the  respondent,  and  were  subsequently 
returned  to  Iilm  wltb  tbe  signature  of  tbe 
respondent,  purporting  to  be  his.  Indorsed 
thereon;  tbat  he  had  never  seen  the  re- 
qMndent  write,  and  had  no  knowledge  of 
his  signature  other  than  the  fact  that  bis 
name  purported  to  be  Indorsed  upon  tbe 
checks  when  returned  to  him  from  the  bank. 
In  the  Tiew  we  take  of  these  chedcs,  there 
was  not  sufficient  proof  of  the  genuineness 
of  the  respondentia  signature  thereon  to  war^ 
lant  the  court  In  admitting  tbe  checks  in 
erldence  as  standards  of  comparison,  and 
that  the  court  was  therefore  right  In  ex- 
cluding them. 

It  is  contended  by  the  respondent  that  the 
Jud^ent  of  the  court  Is  right,  and  must  be 
sustained,  for  the  reafaon  that  one  subscrib- 
ing witness  to  tbe  note  was  neither  called  as 
a  witness  In  the  case,  his  deposition  taken, 
or  his  absence  from  court  accounted  for  In 
any  manner,  and  that  before  there  could  be 
any  other  proof  as  to  the  signature  of  the 
defendant  said  subscribing  witness  should 
have  been  called  or  his  absence  accounted 
for.  This  contention  Is,  we  think,  untenable, 
under  the  provisions  of  section  ^  of  our 
Code  of  Civil  Procedure,  which  in  Its  last 
clanse  provides:  "The  execution  of  witness- 
ed Instruments,  except  wills,  may  be  proven 
In  the  same  manner  as  the  execution  of  un- 
witnessed Instruments."  It  will  be  obsiBrved 
that  this  section  very  materially  modifies  the 
common-law  rule.  In  this  state  promissory 
notes  are  not  required  to  be  witnessed,  and 
whU^  perhaps,  it  wonid  be  more  satisfac- 
tory, when  a  note  Is  witnessed  by  one  or 
more  parties  as  subscribing  witnesses,  to 
have  them  called  and  examined  in  court 
whenever  the  question  of  the  executim  of  the 
note  is  involved,  or  their  absence  accounted 
for,  yet;  under  the  provisions  of  the  Code 
lust  quoted.  It  would  seem  tbat  a  party  seek- 
ing to  enforce  an  instrument  Is  not  absolute- 
ly required  to  produce  tbe  subscribing  wit- 
nenee,  and  that  the  execution  of  the  note 
may  be  proved  In  the  same  manner  that  It 
might  be  proved  where  there  axe  no  sub- 
scribing witnesses  thereto. 

It  is  further  contended  by  respondent  that 
the  method  of  proving  the  execution  of  in- 
struments In  this  state  is  prescribed  by  chap- 
ter 4,  CiT.  Code,  embracing  section  861  to  979, 
Inclusive,  but  more  particularly  sections  976 
and  978.  Section  976  provides:  "Proof  of 
the  execution  of  an  instrument,  when  not 
acknowledged,  may  be  made  either:  (1)  By 
the  party  executing  it,  or  either  of  them;  or 
(2)  by  a  subscribing  witness;  or  (3)  by  other 
witnesses,  in  cases  mentioned  in  sections  978 
and  979."  Section  978  provides:  "Tbe  exe- 
eotfon  of  an  Instruonent  may  be  established 
by  proof  of  tbe  handwriting  of  the  party  and 
of  a  subscribing  witness,  If  there  Is  one,  In 
tbe  following  cases."  The  provisions  of  that 
chapter  apply  to  Instruments  which  parties 
desire  to  have  recorded,  and  do  not,  it  seems 


to  us,  apply  to  the  case  at  bar.  It  Is  true  the 
learned  Supreme  Court  of  North  Dakota 
seems  to  have  teken  a  somewhat  different 
view  of  these  provisions  of  the  Code,  but 
this  view  by  that  court  does  not  meet  wltb 
our  approvaL  It  seems  to  us  tbat  the  provi- 
sions applicable  to  tbe  proof  required  to  entl- 
tie  Instruments  to  be  recorded  are  not  ap- 
plicable to  the  case  at  bar,  where  no  ques- 
tion of  recording  is  Involved.  This  view,  we 
tiilnk,  is  made  quite  clear  by  section  &33  of 
the  Code  of  Civil  Procedure  above  referred 
to,  which  provides:  "Every  Instrument  in 
writing  which  is  acknowledged  or  witnessed 
and  duly  recorded  or  duly  filed  for  record, 
and  such  record,  or  a  certified  copy  of  such 
record,  or  a  certified  copy  of  such  filed  instru- 
ment duly  certified  by  tbe  proper  cnstodlan 
of  the  record  or  instrument  la  admissible  In 
evidence  without  further  proof."  Then  fol- 
lows the  clanse  we  have  quoted  above.  Con- 
struing the  provisions  of  the  recording  act  in 
connection  with  tbe  sections  of  the  Code  of 
CivlL  Procedure  last  quoted.  It  Is  quite  clear 
tbat  the  proof  required  for-  the  purpose  of  e^ 
tebllsbing  tbe  execution  of  Instruments  In  or- 
der that  they  may  be  recorded  can  have  no 
application  to  instirumenta  not  required  to  be 
recorded. 

These  views  lead  to  a  reversal  of  the  Judg- 
ment and  order  denying  a  new  trial,  and  th» 
same  are  reversed. 


JONES  et  al  v.  JONES  et  aL 
(Sn^sme  Court  of  South  Dakota.   July  12, 

1905.) 

Appeal— Rbabqumeri^-Costs. 

Where  one  of  tbe  respondeats  died  prior  to 
the  decision  of  an  appeal  from  an  order  grant- 
ing a  new  trial,  and  respondents  had  every  rea- 
Bon  to  anticipate  that  tbe  order  would  be  affirm- 
ed, and  that  it  would  be  oecesaary  to  substitute 
deceased's  executor  for  the  new  trial,  and  not- 
withstanding such  fact  and  their  knowledge  of 
deceased's  death  neglected  to  have  such  substi- 
tution made  until  after  tbe  decision  of  the  ap- 
peal, and  thereby  made  necessary  a  reai^umeot, 
the  costs  of  the  reargument  should  not  be  tax- 
ed against  appellants,  although  the  order  ap- 
pealed from  waa  affirmed  both  on  the  original 
hearing  and  on  tbe  reargument. 

From  taxation  of  costs  by  clerk  of  court 
appellants  appeal.  Modified. 

For  formtf  (pinions,  see  96  N.  W.  88;  108 
N.  W.  641. 

HANET,  J.  The  order  of  tbe  loww  court 
granting  a  new  trial  In  this  action  was  here- 
tofore aflBrmed,  and  the  cause  remanded. 
Jones  V.  Jones  (S.  D.)  96  N.  W.  88.  Subse- 
quently, upon  the  application  of  the  plain- 
tiffs, it  being  then  made  to  appear  that  the 
defendant  Wilson  S.  Jones  had  died  testete 
after  tbe  appeal  was  taken  and  before  tbe 
decision  of  this  court  was  rendered,  the  se- 
mlttltur  and  record  were  recalled ;  the  de- 
cision and  Judgment  of  this  court  were  va- 
cated; the  action  continued  against  H.  W. 
Subera,  as  executor  of  the  last  will  of  tbe 
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decedeot,  and  Isaac  S-  Jones  the  other  de- 
fendant ;  a  rehearing  was  granted ;  and  the 
cause  was  again  assigned  for  argument  Up- 
on rehearing  the  order  aiipealed  from  was 
again  affirmed,  and  the  action  remanded, 
with  dlrectlona  to  the  circuit  court  to  grant 
the  plaintiff  leave  to  serve  and  file  new 
ctxnplalnts  against  each  of  the  defendants 
upon  such  t^ms  as  It  should  deem  Just  and 
equitable.  JcHies  r.  Jones  (S.  D.)  ICS  N.  W. 
641.  Thereafter  the  clerk  of  this  court,  up- 
on due  notice,  taxed  the  followlog  items  of 
costs  and  disbursements  in  addition  to  the 
costs  and  disbursements  taxed  upon  the  first 
bearing:  "For  reargument,  flS;  fees  clerk 
Supreme  C!ourt  additional,  $20.80;  express 
and  telegraph,  1.50;"  to  each  of  which  items 
appellants  excepted,  and  from  which  taxation 
they  appealed. 

It  appears  from  the  records  of  this  court 
that  respondents  had  actual  knowledge  of 
Wilson  8.  Jones'  death  before  the  Orst  de- 
cision of  this  court  was  rendered.  The  then 
pending  appeal  was  from  an  order  granting 
a  new  trial  In  the  court  below.  Respond- 
ents had  every  reason  to  anticipate  that  such 
order  would  be  affirmed,  and  that  a  snbsti- 
tutlon  of  the  executor  would  be  necessary  to 
enable  tbem  to  further  prosecute  their  ac- 
tion. They  alone  were  interested  In  having 
such  substitution  made,  and  it  was  their 
duty  to  have  it  made  with  all  reasonable  dls- 
pat<dL  If  they  bad  properly  performed  such 
duty,  the  costs  and  disbursements  now 
sought  to  be  taxed  wonid  not  have  been  In- 
curred, and  we  think  should  not  be  charged- 
to  the  appellants.  While,  under  the  peculiar 
circumstances  of  the  case,  the  clerk  could 
not  have  acted  otherwise  than  he  did,  we  are 
of  the  opinion  that  all  the  above  items 
should  be  stricken  out,  and  that  appellants 
should  be  required  to  pay  only  ancb  costs 
and  disbursements  as  were  taxed  under  the 
ilrat  decision. 


JACKSON  T.  BAILEY. 

(Sopreme  Court  of  South  Dakota.    July  9, 

1005.) 

1.  Tax  Dkbos— Recobdiko  Act— DncuRioif 
in  Assessment  Rou^ 

The  recording  act  does  not  operate  as  to 
tax  deeds  so  sa  to  cure  jurisdictional  defects  in 

the  assessment  roll. 

2.  Same— CoLOB  o»  Title— Cebtipicate  of 

PUBCHASE— FATHBNT  OF  TAXES— StATDTOBT 

Pbovisions— IiiiaTATion  of  Actions. 
Under  Rev.  Code  Civ.  Proc.  |  55.  confer- 
ring title  on  one  posaeseing  color  of  title  to 
land  and  paying  taxes  in  good  faith  (or  10  suc- 
cessive years,  no  rights  were  acquired  by  plain- 
tiff where  the  tax  deed  on  which  he  relied  was 
issued  to  bis  grantor  September  19,  1896,  and 
his  action  to  quiet  title,  based  on  the  deed,  was 
commenced  September  20.  1000. 

Appeal  from  Circuit  Court,  Beadle  Coun- 
ty. 

Action  by  Wellington  Jackson  against  John 
M.  Bailey.  Judgment  for  defmdant^  and 
plaintiff  appeals.  Affirmed. 


H.  S.  Mouser,  for  appellant  Campbell  ft 
Taylor,  for  respondent 

rULLER,  J.  This  action  t»  quiet  title,, 
based  on  a  tax  deed  r^colar  iqmn  Its  face» 
and  recorded  three  years,  was  defeated  by- 
proof  of  what  appellant,  with  commendable 
frankness,  ctmcedes  to  be  Jurisdictional  de- 
fects of  the  descrlptioa  In  the  assessmeDt 
roll,  as  follows: 

Section  or  Lot         Town  or  Bloek  Buas. 
N,  B.  84  U7  «l 

In  Moran  v.  Thomas  et  al.  (decided  at  this 
term)  104  N.  W.  212,  It  is  held  by  a  majority 
of  this  court  that  the  recording  act  does  not 
operate  to  cure  Jorlsdlctlonal  defects.  That 
case  is  decisive  of  the  point  here  presented. 

The  tax  deed  relied  upon  was  issued  to 
plaintiff's  grantor  S^tember  10,  1896,  and. 
as  the  action  was  commenced  September  20. 
1900,  no  rights  were  acquired  under  section 
65  of  the  Revised  Code  of  Civil  Procedure, 
which  confers  title  upon  a  person  possessing 
color  of  title  and  paying  taxes  in  good  faith 
for  10  soccesalve  years.  This  court  recently 
held,  in  Bennett  v.  Moore,  99  N.  W.  855,  that 
a  certificate  of  purchase  issued  on  a  tax  sale 
constitutes  no  color  of  title,  and  that  the 
statutory  limitation  Is  not  effective  unless 
10  years  Intervene  between  the  execntion  at 
the  deed  and  tbe  ccMumakcanesit  of  the  w> 
tlon. 

The  judgment  appealed  from  la  afflrmed. 


RICHARDS  TRUST  CO.  T.  RHOMBIERG. 

(SnpruM  Court  ot  South  Dakota.    July  12. 

1909.) 

1.  HoRGAan  —  Anxemam— MiciBnTr  or 

RXCOBOlKa. 

One  who  purchases  a  note  and  mortgage 
and  has  her  name  Glled  in  as  indorsee  of  the 
note  and  assignee  of  the  mortgage,  and  re- 
duces the  note  and  mortgage  into  lier  actual 
poBsesaion,  is  not  required  to  record  the  assign- 
ment, or  give  notice  of  the  same.  In  order  to  pro- 
tect her  Interest  therein  as  against  subsequent 
purported  assigoees  of  the  mortgagew 

2.  Save  —  Nsoliobhci'  —  PoasnsiON  or 

PAFEBfl. 

An  assignee  of  a  mortgage  who  takes  pos- 
session of  the  note  and  mortgage  through  her 
husband  as  her  agent,  and  has  her  name  filled 
In  as  indorsee  of  the  note  end  assignee  of  the 
mortgage,  and  leaves  the  papers  in  her  hus- 
band's possession,  is  not  negligent  in  failing  to- 
make  Inquiries  of  her  husband  as  to  their  where- 
abouts. 

3.  Sake  —  AsaoincBB  —  Diugxrci  to  Fxitd 

Debt. 

One  buying  a  mortgue  from  a  person  not 
in  possessioD  of  either  ue  note  or  mortgage 
must  exercise  more  than  ordinary  diligence  to 
ascertain  who  is  in  possession  of  the  note  and 
mortgafje,  especially  when  the  assignment  un- 
der which  he  claims  only  describes  the  taortr- 
gage,  and  makes  no  reference  to  Uu  not& 

4.  Same  —  Subsequent  AsaiairiEB  —  Fail- 

UBE  TO  ACQDIBE  DEBT. 

One  who  purchases  a  mortgage  without 

also  acquiring  the  mortgage  debt  la  presumed 

to  know  that  he  tekes  no  title,  and  cannot 

claim  that  he  was  misled  by  the  fact  that  ;i 
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Srior  ABsi^Dee  of  the  note  and  mortgacet  who 
ad  reduced  the  nme  to  her  vonearian,  had 
failed  to  record  her  assignment. 

Appeal  from  Glrcnlt  Court,  B«ad]e  Oountj. 

Action  by  the  Richards  Tnut  Company 
against  Julia  Bhomberg.  From  a  Judgment 
tor  plaintiff,  defendant  appeals.  BeTersed. 

Wood  &  Falrbank,  (or  appellant  Craw- 
foid  ft  Taylw,  (Or  reipoiident 

OORSON.  P.  J.  In  1883  F.  T.  Walker  and 
Dondnlc  Rtwmberg,  were  partners  engaged 
ia  the  loan  and  investment  bosiness  having 
their  principal  office  at  Dubuqne,  Iowa. 
During  that  year  they  made  a  loan  to  om 
WUUam'  Bennett,  for  $400,  taking  a  note 
tbentot  tecnred  by  a  mortgage  on  a  quar- 
ter Mctlon  of  land  in  Beadle  county.  In  this 
state.  The  note  and  mortgage,  as  was  the 
custom  with  that  firm,  was  taken  in  the  name 
of  Walker,  In  1884  the  note  and  mortgage 
veie  aasfgued  to  one  Kelley,  and  subse- 
iioently  within  a  short  time  thereafter  were 
reassigned,  leaving  the  name  of  the  payee  of 
the  note  and  the  assignment  in  the  mortgage 
blank.  Subsequently,  in  1888,  the  defendant 
having  received  $450  from  an  estate  in  Ger- 
many, authorized  her  husband,  Dominic 
Rbomberg,  to  invest  the  same,  and  he  did  so 
by  transferring  the  Bennett  note  and  mort- 
gage to  her  by  inserting  her  name  in  the 
blank  in  the  note  and  her  name  In  the  blank 
in  the  asalgnmeut  of  the  mortgage,  be  having 
been  authorized  to  fill  these  blanks  by  Kelley 
uiwn  the  reassignment  of  the  mortgage. 
Prran  that  time  until  1901  the  note  and  mort- 
gage remained  in  the  possession  of  Dominic 
Rbomberg,  husband  of  the  defendant,  as 
her  agent  and  was  kept  in  the  vaalts  of  the 
office  of  Walker  &  Bhomberg.  In  1901  this 
assignment  of  the  mortgage  was  recorded  in 
Beadle  county.  In  1889  Walker  died,  leaving 
all  his  property  to  his  widow  by  will.  In  1896 
Nellie  J.  Walker,  the  widow,  executed  an  as- 
signment of  this  mortgage  to  John  P.  Walker, 
ber  nephew,  signing  the  same  as  executrix 
and  sole  devisee  of  the  estate  of  F.  T.  Walker, 
deceased.  This  assignment  was  recorded  on 
August  20,  1807.  At  the  time  assignment 
was  made  Mrs.  Walker  did  not  have  either 
the  note  or  mortgage  In  her  possession,  and 
neither  she  nor  any  assignees  subsequently 
have  had  said  mortgage  or  note  in  their  pos- 
session. The  mortgage  has  been  assigned  to 
different  parties  by  separate  assignments, 
and  on  July  22.  1901,  the  mortgage  was  as- 
signed to  the  plaintiff,  and  was  recorded  on 
the  same  day.  In  none  of  the  assignments 
□Oder  which  the  plaintiff  claims  title  to  the 
mortgage  was  the  note  or  debt  mentioned. 

It  will  thus  be  seen  that  the  mortgage  and 
note  were  executed  and  delivered  to  Walker 
A  Bhomberg  In  1883;  that  they  were  assigned 
and  transferred  to  one  Kelley,  who  subse- 
qnentiy  reassigned  the  mortgage  and  In- 
dorsed the  note  In  blank,  giving  authority  to 
Bhomberg  to  fill  up  the  blanks;  that  In  1888 
the  note  and  mortgage  were  transferred  to 


the  defendant,  Mrs.  Bhomberg,  and  her  name 
Inserted  as  payee  in  the  note  and  assignee 
In  the  mortgage,  and  the  note  and  mortgage 
remained  in  the  possession  of  her  husband 
as  her  agent  until  the  mortgage  was  for- 
warded to  Beadle  county  In  1901  in  order  that 
the  assignment  might  be  recorded;  that  Mrs. 
Walker,  without  having  the  note  or  mortgage 
in  ber  possession,  and  nearly  eight  years 
after  the  same  had  been  transferred  to  Mrs. 
Bhomberg,  assigned  the  same  to  her  nephew, 
without  consideration;  that  he  thereafter  as- 
signed the  mortgage,  and  It  was  transferred 
to  various  parties,  until  in  1001  It  was  assign- 
ed to  the  plaintiff.  This  action  was  commen- 
ced to  quiet  the  title  of  the  plaintiff  and  to  can- 
cel the  assignments  of  the  mortgage  to  Mrs. 
Bhomberg,  and  was  subsequently  by  amend- 
ments converted  Into  an  action  to  foreclose 
the  mortgage,  and  a  decree  of  foreclosure 
was  entered.  In  which  it  was  recited  that, 
the  court  having  found  as  conclusions  of  law 
that  the  ownership  of  said  note  and  mort- 
gage, subject  to  the  equitable  Interest  of  the 
plaintiff  In  said  mortgage  to  the  extent  of  the 
amount  paid  by  the  plaintiff  for  said  assign- 
ment and  interest  thereon,  is  In  the  defend- 
ant herein,  and  that  the  plaintiff  has  an 
equity  In  said  note  and  mortgage  by  reason 
of  Its  clear  record  titie  thereto  and  the  neg- 
ligence of  defendant  ia  falling  to  record  her 
assignment  to  the  extent  of  the  amount  paid 
by  plaintiff  for  said  assignment,  to  wit,  the 
sum  of  $240,  and  Interest  thereon  from  July 
22, 1001,  making  the  total  interest  and  equity 
of  the  plaintiff  In  said  mortgage  to  be  the 
total  sum  of  $355.61;  and  the  court  thereupon 
adjudged  that  out  of  the  proceeds  of  said 
sale  the  plaintiff  should  be  paid  that  sum. 
From  this  Judgment  and  the  whole  tbereof 
the  defendant  has  appealed  to  this  court. 
The  question  therefore  presented  by  this  ap- 
peal Is:  Were  the  concluslonls  of  law  and 
decree  of  the  court  by  which  the  defendant 
was  required  to  pay  the  plaintiff  out  of  the 
proceeds  of  the  mortgage  sale  the  sum  of 
$355.61  warranted  by  the  evidence  and  find- 
ings of  the  court? 

It  Is  contended  by  the  appellant  that,  as 
she  showed  by  the  undisputed  evidence  that 
she  became  the  owner  of  the  note  and  mort- 
gage a  year  prior  to  the  death  of  Mr.  Walker, 
to  whom  the  note  and  mortgage  were  orig- 
inally executed,  and  the  possession  of  the 
note  and  mortgage  remaining  with  her  agent 
she  became  the  absolute  owner  of  the  same, 
and  was  not  required  to  place  the  same  upon 
record,  and  that  her  failure  to  place  the  same 
upon  record  was  not  such  negligence  as  es- 
tops her  from  claiming  the  benefit  of  the  note 
and  mortgage.  And  It  Is  further  contended 
by  the  appellant  that  the  pretended  assign- 
ment and  transfer  of  the  mortgage  by  Mrs. 
Walker  was  without  right,  and  parties  claim- 
ing through  or  under  her  were  required  to  In- 
vestigate the  titie  before  taking  an  assign- 
ment of  the  mortgage,  and  that,  had  they 
done  BO,  they  would  have  discovered  that  she 
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had  no  iDtorest  whatever  In  the  properl?. 
On  the  oQiet  hand.  It  Ig  contended  the  re- 
spondent that,  as  the  note  and  mortssge 
were  execnted  In  the  name  of  Ur.  Walker, 
the  husband,  and  the  mortgage  was  recorded, 
and,  it  appearing  that  Ura.  Walker  was  thQ 
sole  dOTisee  of  the  estate  of  her  husband,  de- 
ceased, the  plaintiff  was  Justlfled,  notwlth- 
fltandlng  the  absmce  of  the  note  and  mort- 
gage^ In  porchaslng  the  same  from  the  as- 
signee, claiming  under  Mrs.  Walker,  as  the 
defendant,  Mrs.  Rhomberg,  failed  to  record 
her  asrignment  of  the  mortgage  or  give  no- 
tice of  her  claim  thereto,  that  the  plalntlfl  Is 
entitled  In  equity  to  be  reimbursed  the 
amount  paid  by  It  for  the  purchase  price  of 
this  mortgage;  and  this  seems  to  have  been 
the  view  of  the  learned  drcuit  court  In  mak- 
ing its  findings  and  conclusions  of  law  and 
Judgment  In  the  actl<Hi.  It  is  contended  on 
the  part  of  the  respondent;  and  there  is 
evidence  tending  to  prore,  that  the  plaintiff 
made  inquiries  as  to  the  whereabouts  of  the 
note  and  mortgage,  and  was  Informed  that 
the  same  were  lost  or  stolen,  and  that  the 
plaintiff  used  due  diligence  in  endeavoring  to 
discover  In  whose  possession  the  note  and 
mortgage  were  at  the  time  of  tbeir  purchase. 
We  are  inclined  to  ttke  the  view  that  the 
appellant  Is  right  In  her  contention  that,  hav- 
ing purchased  the  note  and  mortipige  with 
her  name  filled  In  as  Indorsee  of  the  note 
and  assignee  of  the  mortgage,  and  having 
the  note  and  mortgage  in  her  actual  posses- 
sion through  her  husband  as  her  agCTt,  she 
was  not  required  to  recoid  the  assignment  or 
give  notice  of  tiie  same  in  order  to  protect 
her  Interest  th««In,  and  we  are  of  the  opin- 
ion that  the  plaintiff  was  guilty  of  negli- 
gence in  not  making  Inquiries  of  Bhombei^ 
as  to  what  bad  become  of  the  note  and  mort- 
gage. One  buying  a  mortgage  of  one  not  In 
possession  of  either  the  note  or  mortgage, 
under  the  rule  of  caveat  emptor  must  exer- 
cise more  than  ortUnaty  diligence  to  ascer- 
tain who  is  In  possession  of  the  note  and 
mortgage;  and  especially  Is  this  the  case 
where  the  assignment  under  which  he  claims 
only  describes  the  mortgage  snd  omits  any 
reference  to  the  note  or  indebtedness.  Ordi- 
narily, the  assignment  of  a  mortgage  with- 
out any  transfer  of  the  note  or  indebtedness 
that  U  is  given  to  secure  Is  a  nullity,  and  no 
title  passes  to  the  assignee,  as  the  note  or 
Indebtedness  is  the  principal  thing,  and  tbe 
mortgage  Is  only  an  Incident  thereto.  In 
Merritt  v.  Bartbolick.  SO  N.  Y.  44,  the  Appel- 
late Oourt  of  New  Tork  held  that:  "The  de- 
livery of  a  mortgage  by  the  mortgagee,  un- 
accompanied by  the  bond  It  was  given  to 
secure,  as  collateral  security  for  a  debt  of 
the  mortgagee,  does  not  transfer  the  title  to 
such  mortgage.  A  mortgage  Is  only  an  Inci- 
dent to  the  debt  It  was  given  to  secure,  and 
cannot  be  separated  therefrom,  and  a  trans- 
fer of  the  mortage  without  the  debt  Is  a  nul- 
lity." In  that  case  the  court  says:  "As  a 
mortgage  Is  but  an  incident  to  the  debt  which 


It  Is  Intended  to  secure  (Martin  v,  Mowlin, 
2  Burr.  068;  Green  v.  Hsrt,  1  Zabat.  fiSO; 
Jackson  v.  Blodget,  5  Oow.  202;  Jackson  v. 
Bronson,  19  Johns.  326;  Wilson  v.  Troup,  2 
Gow.  196,  231,  14  Am.  Dec.  458;  Cooper  v. 
Newland,  17  Abb.  Prac.  842),  the  logical  con- 
clusion is  that  a  transfer  of  the  mortgage 
without  the  debt  Is  a  nullity,  and  no  Interest 
is  acquired  by  it  The  security  cannot  be 
B^arated  from  the  debt  and  eztot  independ- 
ently of  It  This  Is  the  necessary  legal  con- 
clusion, and  recognized  as  the  rule  by  a  long 
course  of  Judicial  decisions.  See  cases  slxtve 
dted;  also  Jat^son  v.  WUlard,  4  Jcbns.  41; 
Aymar  v.  Bill,  6  Johns.  Oh.  670;  Langdon  v.  * 
BueU,  9  Wend.  80."  The  plaintiff  Is  pre- 
sumed to  know,  thcarefore,  that  in  purchasing 
a  mortgage  without  the  mortgage  debt  it  was 
acquiring  no  title  thereto,  and  It  cannot, 
therefore,  claim  that  It  was  misled  by  the 
fact  that  the  real  owner  of  the  note  and  mort- 
gage, and  the  one  In  whose  possession  tbey 
were,  had  fallM  to  record  her  assignment 
It  Is  quite  dear,  tiierefore,  that  the  learned 
drcoit  court  erred  in  reqnlrtog  the  defendant 
to  pay  to  the  platotlff  out  of  the  proceeds  of 
the  mortgage  sale  the  amount  specified  In  the 
decree,  and  that  the  decree  In  the  case  should 
be  reversed,  and  modified  by  striking  there- 
from all  that  part  of  the  same  requiring  tlie 
payment  of  any  sum  to  the  plaintiff,  and  that 
the  Judgment  should  be  to  favor  of  the  de- 
fendant for  the  foreclosure  of  her  mortgage 
and  the  costo  of  the  action;  and  the  court  is 
directed  to  so  amend  ite  Judgment 


MINERAL  SCHOOL  DI8T.  KO.  10  v.  PEN- 
NINGTON COUNTY. 
(Supreme  Court  of  South  Dakota.  July  12, 

1903.) 

Taxation  —  Counties  —  School  Dibtkicts- 
— expeksb  of  oollectinq  taxes— llabii.1 - 
TV  OF  School  District. 

Laws  1897,  p.  131,  c  67,  sabc  6,  |  1,  au- 
thorises school  districts  to  levy  texea  and  re- 
port the  amooat  to  the  county  auditor,  who  Is 
required  to  Include  thla  tax  as  a  part  01  the  tax 
to  be  collected  by  the  county  treasurer.  Law&> 
1897,  p.  60,  c.  28.  S  79,  makes  the  county  treats- 
nrer  the  collector  of  all  taxes,  and  requires  him 
to  place  them,  when  collected,  to  the  credit  of 
the  proper  fund.  Section  95  (page  65)  provides 
that  the  county  treasurer  i^all  immediately  aft- 
er each  settlement  pay  over  to  the  treasurer  of 
any  municipal  corporation  or  any  organized 
township  or  any  body  jpolitic  all  moneys  re- 
ceived by  him,  arising  from  taxes  levied  and 
collected,  beloDging  to  such  municipal  corpora- 
tion, etc  A  county  treasurer,  in  attempting  to 
collect  certain  taxes  assessed  by  a  school  dis- 
trict upon  proper^  within  Its  boundaries,  was 
enjoined  from  so  doing  by  a  federal  court,  and 
upended  money  in  defending  injunction  pro- 
ceedings. The  taxes  were  afterward  collected. 
Held,  that  the  county  had  no  right  to  retain  a 

Sortion  of  the  sum  bo  collected  as  the  school 
istrict's  sliare  of  defending  the  injunction  suit 

^peal  frmn  Ctreult  Cour^  Pennington 
County. 

Action  by  Mineral  School  District  No.  10 
against  the  county  of  Pennington,  From  & 
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^itdgmoit  for  plaintur^  defendant  appeals. 
Affirmed. 

Bnell  ft  Oardner,  for  appellant  Oliariea 
W.  Brown,  for  respondent 

C0B80N.  P.  T.  This  Is  an  action  ^  the 
plaintiff  school  district  to  recover  of  ttie  de> 
fSndant  certain  moneys  alleged  to  bBTe  beea 
collected  by  it  and  withheld  from  the  plain- 
tiff. FlnOings  and  Judgment  being  In  favw 
of  the  plaintiff,  the  defendant  has  appealed. 

nie  tactM  presented  by  the  findings  of  the 
court  may  be  snmmarlEed  as  follows:  The 
plaintiff  Is  an  incorporated  school  district 
and  wlUiln  its  boundaries  Is  the  Barney 
Peak  Mining,  Milling  &  Uanufactoring  Com- 
pany, owning  certain  tin  mines  and  per- 
sonal property.  In  the  ywirB  1883,  1894, 
189B,  180S,  certain  personal  property  taxes 
were  assessed  against  said  company,  Indod- 
log  taxes  to  the  amount  of  about  ¥3300  for 
school  purposes.  The  Harney  Peak  Com- 
pany refused  to  pay  said  taxes,  and  the  treas- 
urer of  Pennington  county  attempted  to  col- 
lect the  same  by  levy  and  sale  of  Its  per- 
sonal property.  An  action  was  commenced 
in  the  United  States  Circuit  Court  by  the 
Haniey  Peak  Company  to  restrain-  the  treas- 
urer from  proceeding  to  collect  these  taxes, 
and  the  county,  In  order  to  protect  Its  inter- 
est employed  attorneys  and  Incurred  expense 
amounting  to  about  S1.100  In  defending  said 
litigation.  Sabsequently  such  proceedings 
were  had  by  the  county  commissioners  of 
Pennington  county  that  the  Harney  Peak 
Company  consented  to  pay  and  did  pay  the 
original  amount  of  its  personal  property 
taxes,  less  penalty  and  Interest  The  plain- 
tiff school  district  was  thereupon  credited 
with  the  amount  collected  as  Its  proportion- 
ate share  due  it  of  the  said  |3,300  levied  as 
aforesaid  for  school  purposes.  The  county 
paid  over  to  the  school  district  treasurer 
Bbont  $2,700,  retaining  the  amount  claimed, 
la  this  action  as  its  share  of  the  school  dis- 
trict's expense  incurred  In  the  litigation  be- 
twe«i  the  county  and  the  Harney  Peak  Com- 
pany, and  this  action  was  brought  to  recover 
the  amount  so  retained.  It  will  thus  be  seen 
that  the  Harney  Peak  Company  refused  to 
pay  Its  personal  property  taxes  for  some 
years  upon  personal  property  included  with- 
in the  plaintiff  school  district  and  that  the 
county  treasurer,  when  attempting  to  collect 
the  same,  was  restrained  in  an  action  In  the 
United  States  Circuit  Court;  and  in  defend- 
ing that  action  the  county  expended  the  sum 
of  about  $1*100,  and  sought  to  retain  from 
the  plaintiff  tte  proportion  of  the  said  ex- 
penses in  contesting  said  action.  The  ques- 
tion presented  therefore  Is,  did  the  county 
bare  the  right  to  retain  from  the  plaintiff 
any  portion  of  the  amount  of  taxes  so  col- 
lected to  satisfy  Its  alleged  portion  of  the 
expenses  of  the  litigation  above  referred  to? 
The  appellant  contends  that  it  was  proper 
and  competent  for  the  county  to  deduct  from 
the  unomit  of  tasras  so  collected,  belonging 


to  said  sdiool  district  its  proportionate  share- 
of  the  expenses  of  such  litigation.  The  re- 
spondent on  the  other  hand,  denies  the  right 
.  of  the  county  to  withhold  the  sum  claimed, 
or  any  part  tiwreof.  It  Is  not  claimed  hy 
the  defendant  county  that  there  is  any  ntatr 
ntory  provision  authorizing  it  to  Withhold 
the  amount  claimed  to  be  due  the  plaintiff, 
but  it  places  Ite  right  to  wlflihold  tbe  same 
upon  two  grounds:  0)  That  the  county 
treasurer,  in  the  collection  of  these  taxes, 
was  the  agent  of  the  school  district  as  well 
as  of  the  county,  and,  as  such  agent  was  au- 
thorized to  incur  such  reasonable  expense 
as  might  be  necesuxy  to  enable  him  to  col- 
lect tbe  same;  09  that  In  equity  the  school 
district  should  be  charged  with  Its  propor- 
tionate share  of  tbe  expense  Incurred  In  this 
litigation  resulting  In  the  collection  of  the 
taxes  due  to  said  school  district 

Under  tiie  law  as  It  existed  at  the  time 
these  taxes  were  levied,  the  school  district 
was  authorized  to  levy  taxes  upon  the  prop- 
erty within  Its  district  for  tbe  support  of  the 
coDunon  schools,  and  report  that  amount  to 
the  county  auditor,  who  was  required  to  In- 
clude it  as  a  part  of  the  texes  to  be  collected 
by  tbe  county  treasurer.  Section  1,  subc. 
B,  c.  5f,  p.  131,  Laws  1897.  It  is  further  pro- 
vided that  the  county  treasurer  shall  be  the 
collector  and  receiver  of  all  taxes  extended 
upon  tbe  tax  list  of  the  county,  and  all  delin- 
quent taxes,  whether  levied  for  county,  stete. 
city,  town,  school,  poor,  bridge,  road,  or  other 
pprposes,  and  he  shall  proceed  to  collect  the 
same  according  to  law,  and  to  place  the 
same,  when  collected,  to  tbe  credit  of  the 
proper  fund.  Section  79,  c.  28,  p.  60,  Sess. 
Laws  1897,  constituting  section  2145  of  the 
Revised  Political  Code.  By  section  06,  c. 
28,  p.  65,  of  the  act  of  1897,  it  Is  further  pro- 
vided: "The  county  treasurer  shall  imme- 
diately after  each  settiement  pay  over  to  the 
treasurer  of  any  municipal  corporation  or 
any  organized  township,  or  any  body  politic, 
on  the  order  of  the  county  auditor,  alt  mon- 
eys received  by  him  arising  from  texes  levied: 
and  collected,  belonging  to  snch  municipal 
corporation  or  oi^anlzed  township,  body 
politic,  or  school  township  or  district  and 
shall  require  said  treasurer  to  whom  such 
payment  is  made  to  receipt  upon  the  back 
of  said  order  for  tbe  same."  'Hiis  section 
constitutes  section  2158  of  tbe  Revised  Po- 
litical Code. 

It  will  thus  be  seen  that  the  management 
of  the  financial  affairs  of  tbe  school  district 
and  the  levy  of  tbe  texes  for  tbe  support  of 
the  same,  are  vested  in  the  school  district, 
which  is  required  to  report  the  same  to  tbe 
county  auditor,  who  is  required  to  include 
the  same  In  the  taxes  listed;  and  it  Is  made 
the  duty  of  the  treasurer  to  collect  the  same, 
and  pay  the  same  over  to  the  district  N» 
authority  seems  to  be  vested  in  the  board 
of  county  commissioners  or  in  tbe  county 
treasurer  to  make  any  deduction  from  the 
amount  so  collected  for  such  school  district 
for  any  purpose  whatever.  The  duties  of 
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the  county  trea  sorer  are  impoBed  bj  law,  and 
In  performing  these  duties  he  acts  as  an  offi- 
cer of  the  comity,  and  not  the  agent  of  the 
«chooI  district  The  law  prescribes  the  du- 
ties of  the  county  treasurer,  and  the  manner 
In  which  he  shall  proceed  to  collect  the  de- 
linquent taxes,  and  the  expenses  Incurred  In 
such  collection  are  ordinarily  to  be  collected 
«f  the  taxpayer;  and  when  taxes  are  col- 
lected, belonging  to  any  school  district,  no 
authority  Is  conferred  by  the  statute  upoa 
him  to  make  any  deduction  from  the  amount 
-collected  for  the  school  district,  or  retain 
in  his  hands  for  any  purpose  any  portion  of 
the  amount  so  collected.  Neither  is  the 
'board  of  county  commissioners  anthorlEed 
by  law  to  charge  up  to  any  school  district 
any  portion  of  the  expenses  for  the  collec- 
tion of  any  taxes  due  such  district  It  Is 
reasonable  to  presume  that  the  school  dis- 
trict officers,  in  the  management  of  the  af- 
fairs of  the  district  levied  such  an  amount 
of  taxes  as  was  required  to  pay  the  expenses 
of  the  school  district;  and,  within  the  limi- 
tation provided  by  statute,  they  had  the  sole 
management  and  control  of  the  financial  af- 
fairs of  the  district  It  was  not  competent 
therefore,  for  either  the  treasurer  or  the 
■board  of  county  commissioners  to  retain.from 
the  amounts  so  collected  for  such  district 
any  portion  thereof  as  its  proportion  of  the 
expenses  Incurred  in  making  such  collection. 
While  It  might  have  been,  and  probably  was, 
proper  for  the  board  of  county  commissioners 
to  authorise  the  employment  of  counsel  in 
the  litigation  resulting  from  the  attempt  to 
■enforce  collection  of  the  taxes,  no  authority 
seems  to  have  been  given  the  board  of  coun- 
ty commissioners  to  charge  any  portion  of 
-oald  expenses  up  to  the  school  district;  and. 
In  the  absence  of  such  statutory  authority, 
tt  Is  quite  clear  that  the  expenses  of  such  liti- 
sation  must  be  borne  by  the  county.  The 
daty  of  the  conn^  treasurer  to  pay  over  the 
amount  collected  to  the  school  district  being 
imposed  by  law,  he  could  not  legally  retain 
any  portion  thereof  from  such  district  in  the 
absence  of  any  statutory  authcnity  authorii- 
Ing  btm  so  to  do. 

The  court  was  clearly  right  therefore,  in 
Its  conclusions  of  law  that  the  school  dis- 
trict was  entitled  to  recover  the  amount 
•0  retained  by  the  county  treasurer.  The 
money  collected  belonged  to  the  stAooI  dls* 
trict  and,  tiiere  being  no  statutory  authority 
for  retaining  any  portion  of  It  for  expenses 
of  litigation,  the  coun^  treasurer  was  re- 
qnired  to  pay  It  over  to  the  school  district 
treasurer;  and.  the  same  having  been  re- 
tained in  the  county  treasury,  the  county  was 
clearly  liable  therefor.  Tbe  contention  of 
the  appellant  that  the  conn^  had  an  equita- 
ble rlfl^t  to  retain  this  amount  cannot  be 
maintained,  as  It  could  only  retain  such  sum 
as  it  waa  authoriaed  so  to  do  by  law.  The 
question  la  not  one  coming  within  the  prin- 
<!U>le8  of  eqnlty  Jurisdiction,  an  the  rights  of 
tike  parties  are  solely  governed  by  the  provi- 


sions of  the  statute.  No  authorities  are  dted 
by  the  appellant  and  we  think  that  none  can 
be  found,  which  would  authorize  the  county 
to  withhold  from  the  plaintiff  any  portion  of 
the  amount  collected  for  the  plaintiff. 

These  views  lead  to  an  affirmance  of  the 
Judgment  and  order  denying  a  new  trial, 
and  thB  Judgment  of  the  circuit  court  and 
order  draylng  midi  new  trial  are  affirmed. 


HARDMAN  v.  KELLE7. 
(Supreme  Court  of  South  Dakota.   July  0, 
1909.) 

1.  PlJEADINOS— AnSWEB— AMaHDMsmS. 

Thoagh  certain  defenses  were  by  the  court 
correctly  stricken  from  an  amended  answer,  as 
not  conforminf  to  tbe  order  allowing  defend- 
ant to  amend,  tbe  court  should  have  permitted 
the  insertion  of  such  defenses  on  defendant's 
snbsequent  motion,  made  before  the  next  term 
of  court  at  which  a  trial  could  be  had,  where 
the  defenses,  if  sustained,  would  have  entitled 
defendant  to  judgment,  and  one  of  them  would 
have  been  baraed  by  a  Jadirment  In  the  actiim. 

2.  Same— Inconsistbkt  DEFsnsaa  —  Monoir 
TO  AKEnn— Judicial  Dibcbrion— Misctbb 
o^-New  Tbiai,. 

As,  under  the  code  system,  dsfoidant  may 
plead  as  many  defenses  as  be  may  have,  the  de- 
nial of  a  motion  to  amend  an  answer  by  in- 
serting certain  defenses  because  in'consistent 
with  other  defenses  prerhmsly  aet  up  in  the 
answtt  wss  a  misuse  ot  diseretion,  entttlins 
defendant  to  a  new  trial. 

8.  OONIBACT  fob  SAU  OF  LAND— GONSTBUC- 
TIOH— PBINCIPAI.  AND  AOEirr  — lilABEUTT 
TOB  BBEACH. 

A  contract  for  the  aale  of  land  used  the 
term  "agent"  in  connection  with  defendant's 
name  as  vendor,  and  tbe  words,  "subject  to  the 
ratiflcation  of  the  owner  of  tbe  land,*'  but  was 
made  between  defendant  "agent,"  and  plaintiff. 

and  signed  with  d^endant's  name,  "by  " 

— defendant  covenanting  to  etnivey  in  fee  sim- 
ple— and  stipulated  that  on  plaintilTs  biilnre 
to  perform  as  vendee,  he  would  be  liable  for 
any  damaiKe  sustained  by  defendant;  tbe  sale 
not  to  be  olnding  on  defendant's  part  until  re- 
ceipt by  him  ot  the  cash  paymoits  "in  his  of- 
flc^"  and  -waJn  approved?^  HeM,  that  tiie 
agreement  was  executed  by  defendant  voidoT 
Individually,  and  not  as  agent  of  the  owner  of 
the  land. 

4,  Sauk— Acnon  ns  Bbbaoh— Evidence. 

In  an  action  by  plaintiff  for  breach  of  the 
contract  a  deed  from  the  owner  to  a  third  par- 

ST,  and  a  snbsequent  deed  from  the  latter  to 
uendanL  together  with  a  letter  from  tlie  own- 
er to  his  bank,  directing  delivery  of  his  deed  to 
the  third  party  on  payment  of  a  certain  sum, 
offered  by  defendant  as  evidence  of  his  ability 
to  perform  the  contract,  was  admissible  to  dl»> 
prove  plaintiff's  allegatiras  of  defendaikt's  bad 
talth  in  entering  into  the  agreemoit 

Appeal  frcHD  Circuit  Genrt  Beadle  Oomi^. 

Action  by  J.  G.  Hardman  against  01  A. 
Kelley.  Judgment  for  plaintiff,  and  d^end- 
ant  appeals.  Reversed. 

Kelley  &  Chamberlain  and  A.  W.  WU- 
martb,  tor  appellant  Wood  &  Fairbank  and 
T.  H.  Null,  for  respondent 

COBSON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  in  favor  of  tbe 
plaintiff  for  the  sum  of  fl,000.   Tbe  actton 
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wu  bronstat  by  ttie  plalntltf  upon  an  alleged 
contract  entered  Into  between  tbe  defendant 
and  blmmlt  on  the  22d  day  of  July,  1902» 
and  the  plaintiff  clalnu  that  the  defendant 
agreed,  by  th^  tenns  of  aald  contract,  to  con- 
Tcy  to  him  a  certain  quarter  section  of  land 
in  the  county  of  Beadle  upon  the  payment  of 
12,720  as  follows:  a)  One  Shire  atalUon,  Tal- 
lied at  tSOO;  <2)  the  sum  of  $200  on  demand; 
0)  the  sun  of  11,720,  terms  to  be  arranged, 
with  interest  ftt  6  per  cent  per  annum,  pay- 
able annually  aa  the  Ist  day  of  January  of 
each  year;  and  that  the  idalntlff  thereupon 
paid  to  tbe  defendant  the  sum  of  $180,  and 
delirered  to  him  a  certain  stallion,  ralaed  at 
$800.  and  that  the  plalntlfT  expended  In  tbe 
care  and  management  of  certain  horses  the 
■am  of  $20,  making  the  $1,000.  Plaintiff  also 
claims  $500  as  damages  for  the  loss  of  the 
use  of  the  stallion,  and  for  tallure  of  the  de- 
fendant to  perform  tbe  contract  on  his  part: 
tbat  aald  contract  was  to  be  performed  on 
January  1,  1003;  and  that  it  was  further 
agreed  that  the  defendant  should  sell  tbe 
abore  land  for  said  plaintiff  at  $17  net  per 
acre,  and  if  said  land  shonid  not  be  sold  by 
January  1, 1003,  the  plaintiff  should  take  the 
same  at  $15  per  acre.  It  is  further  alleged 
by  the  plaintiff  that. he  complied  with  the 
terms  of  the  said  agreement  on  hiB  part,  but 
that  the  defendant  did  not  sell  the  said  land 
for  the  plaintiff  before  January  1,  190S.  and 
that  the  plaintiff  was  ready  and  willing  on 
the  said  day  to  take  the  said  land  for  $15  per 
acre,  and  to  arrange  the  terms  of  payment 
of  balance  due  on  said  land,  namdy,  $1,400, 
as  was  stipulated  in  said  contract,  and  that 
said  defendant  has  refused  and  neglected  to 
carry  out  the  terms  of  aald  contract,  and  has 
refused  and  neglected  to  deliver  a  deed  to  the 
said  premises  to  said  plaintiff  according  to  the 
terms  of  said  contract^  and  has  refused  and 
n^lected  to  return  to  the  plaintiff  the  pay- 
ments made  on  tbe  purchase  price  of  said 
land,  although  often  requested  so  to  do. 

After  certain  denials  the  defendant  pleaded 
in  his  answer  (1)  tbat  the  plaintiff  failed  ab- 
solnt^y  to  carry  out  his  part  of  the  contract 
on  January  1,  1003,  although  the  defendant 
was  able,  ready,  and  willing  at  said  time 
to  perform  his  part  thereof;  (2)  that  he  failed 
on  the  Ist  day  of  January  or  at  any  other 
time'  to  make  any  tender  of  the  balance  of 
the  payments  due  on  the  land  described  In 
the  said  contract,  altbougb  the  defendant, 
as  agent  of  one  D.  M.  Helfenstein,  party  of 
tbe  first  part  in  the  contract  set  out,  was  on 
the  1st  day  of  January,  1903,  still  Is,  and  al- 
ways has  been  ready  and  willing  to  convey 
tbe  land  to  tbe  plaintiff  upon  the  plaintiff 
complying  with  the  terms  of  the  contract, 
and  tbat  the  defendant  was  ready  and  will- 
ing to  carry  out  tlie  contract  according  to  its 
terms  at  said  date. 

U[)on  tbe  trial  the  defendant,  a  witness  on 
bis  own  behalf,  was  questioned  as  to  tbe  con- 
dition of  the  stallion  at  tbe  time  he  received 
him.  An  objection  to  this  question  was  sus- 
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tained  on  the  ground  Oat  there  was  no  alle- 
^tion  In  the  answw  diowlng  a  warrant,  or 
any  breach  thoeof.  The  defendant  there- 
upon requested  leave  to  amjend  bis  answer 
by  alle^g  that  at  the  time  liie  hone  was  re- 
ceived by  the  defendant  in  part  ccmslderation 
of  hla  contract  the  plaintiff  warranted  him 
to  be  sound  and  all  right,  and  a  sore  foal 
getter;  that  ttie  horse  was  unsoond  and  waa 
diseased  and  of  no  ralne  whatever;  that  the 
defendant  relied  niwn  uld  warranty,  believ- 
ing him  to  be  sound  and  ot  the  value  of  $800; 
that  he  is  not  now  and  was  not  then  of  the 
value  of  $800  or  any  oilier  sum  whatever. 
Leave  was  granted  to  tbe  defendant  to  make 
this  amoidment  vgon  terms,  and  the  case 
was  continued  until  tbe  following  term  of 
the  court  The  defendant  thereupon  served 
an  answer  In  whldi  he  not  only  set  up  the 
warranty  as  to  the  condition  of  the  horse, 
and  the  breach  of  the  same,  but  further  al- 
leged that  the  contract  entered  Into  between 
tbe  plaintiff  and  tbe  defendant  was  rescinded 
by  mutual  consent,  and  tbat  the  defendant 
offered  to  restore  to  the  plaintiff  all  the  con- 
sideration he  had  received  upon  the  contract 
The  plaintiff  thereupon  moved  to  strike  from 
the  proposed  amended  answer  all  allegations 
regarding  tbe  rescission  of  the  contract  by 
mutual  consent,  and  all  allegations  In  regard 
to  tender  of  tbe  horse  and  the  money  ad- 
vanced on  tbe  said  contract  to  tbe  plaintiff, 
and  all  allegations  relating  to  the  offer  to 
restore  the  plaintiff  to  his  previous  condition, 
and  all  allegations  In  the  nature  of  a  counter- 
claim alleged  In  said  amended  answer.  This 
motion  was  granted  by  the  court,  and  all  of 
the  answer  except  that  relating  to  the  war- 
ranty and  breach  thereof  was  stricken  from 
tbe  answer,  for  tbe  reason  that  the  said  an- 
swer did  not  conform  to  tbe  order  of  the 
court  made  when  granting  leave  to  amend 
the  answer.  Subsequently  the  defendant 
served  notice  of  a  motion  for  leave  to  amend 
the  answer  so  as  to  include  the  allegations 
relating  to  a  rescission  of  the  contract,  and 
also  setting  up  a  counterclaim.  Upon  the 
hearing  this  motion  was  denied  by  the  court 
for  the  reason  (1)  that  he  had  previously 
granted  the  motion  to  strike  out  these  de- 
fenses from  tbe  answer;  and  (2)  for  the 
reason  that  these  defenses  were  inconsis^t 
with  the  other  defenses  previously  set  up 
in  the  answer. 

It  Is  Contended  by  the  appellant  that  tbe 
court.  In  denying  tbe  defendant  leave  to 
nmend  bis  answer  In  the  respects  Indicated, 
abused  Its  discretion,  and  prevented  tbe  de- 
fendant from  having  a  fair  trial  upon  the 
merits  of  the  case.  We  are  Inclined  to  agree 
with  the  defendant  in  his  contention.  While 
the  court  was  undoubtedly  correct  in  striking 
from  the  answer  served  the  two  defenses  in- 
dicated, for  the  reason  that  they  did  not 
conform  to  tbe  order  made  by  tbe  court  In 
allowing  tbe  defendant  to  amend,  as  made  at 
the  trial,  still,  when  tbe  motion  vras  made  by 
the  defoidant  tot  leave  to  Insrat  these  de- 
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fenses  in  his  answer,  we  are  of  the  opinion 
that  the  court  should  have  granted  the  same, 
as  the  motion  was  made  some  weeks  prior 
to  the  commencement  of  the  next  term  oC 
court  at  which  a  trial  conld  be  had,  and  one 
defense,  at  least,  was  such  as  would  have 
been  barred  by  a  Judgment  rendered  In  the 
action,  and  the  defenses.  If  sustained,  would 
have  entitled  the  defendant  to  a  Judgment  In 
his  faror.  The  Tlew  taken  by  the  learned 
circuit  court,  that  the  defenses  sought  to  be 
Interposed  could  not  be  made  for  the  reason 
that  they  were  inconsistent  with  the  prior 
defenses  pleaded,  is  not  tenable.  This  court 
held  in  the  early  case  of  Stebblua  et  al.  t. 
Lardner,  2  S.  D.  127.  48  N.  W.  847,  that,  un- 
der the  reformed  system  of  pleading  In  force 
In  this  state,  parties  are  allowed  to  plead 
any  defense  which  they  may  have  to  the  ac* 
tlon,  although  such  defenses  are  inconsistent; 
that  under  our  code  system  a  party  may 
plead  as  many  defenses  as  he  may  have  to 
the  action,  whether  the  same  are  consistent 
or  Inconsistent.  In  this  case  the  court  held: 
"Under  the  prorlsions  of  section  127,  ReT. 
Code  GlT.  Proc.,  It  is  competent  for  a  defend- 
ant to  plead  as  many  defenses  as  he  may 
hare,  whether  consistent  or  Inconsistent  with 
each  other,  and  he  cannot  be  required  to 
abandon  one  defense  In  order  to  avail  Urn* 
self  of  another  Inconsistent  defense;  nor 
can  he  be  compelled  to  elect  as  between  In- 
consistent defenses,  or  be  precluded  from 
giving  evidence  under  either."  While,  In 
granting  leave  to  amend  pleadings,  the  court 
exercises  a  large  discretion,  yet  that  discre- 
tion should  be  exercised  liberally  In  favor  of 
granting  such  amendments,  In  order  that  the 
case  may  be  fully  tried  upon  its  merits. 
Wh«i,  therefore,  application  is  made  for 
leave  to  amend  by  Inserting  an  additional  de- 
fense which  a  party  may  have  to  the  action 
at  a  reasonable  time  before  the  time  of  the 
trial  of  the  action,  such  amendment  should 
be  allowed  upon  such  terms  as  the  court 
may  deem  Just  to  the  adverse  party.  In  the 
case  of  J.  I.  Case  Co.  v.  Elchlnger  (9.  D.)  91 
N.  W.  83,  this  court  says:  "Under  the  sys- 
tem of  pleading  In  force  In  this  state,  It  is  the 
duty  of  courts,  In  furtherance  of  Justice,  to 
exercise  their  powers  liberally  In  permitting 
amendments  to  pleadings,  in  order  that  the 
real  issues  between  the  parties  {uay  be  fair- 
ly tried."  The  same  view  was  expressed  by 
this  court  in  Yetzer  et  al.  v.  Tonng,'  8  S.  D. 
263,  S2  N.  W.  1055.  and  in  Jenkinson  v.  Yer^ 
million,  8  S.  D.  238,  52  N.  W.  1066.  And 
the  same  view  is  taken  of  the  duty  of  the 
trial  court  by  the  Supreme  Court  of  North 
I>akota  in  Martin  v.  Luger,  8  N.  D.  220^  77  N. 
VT.  1003,  and  In  Anderson  v.  Bank,  6  N.  D. 
80,  64  N.  W.  114,  and  by  the  Supreme  Court 
of  California  In  Drew  v.  Hicks  (Cal.)  35  Pac. 
.^G3.  We  are  of  the  opinion,  therefore,  that 
the  learned  trial  court.  In  denying  the  de- 
fendant's motion  to  amend,  misused  Its  dis- 
cretion, for  whlcli  the  defendant  is  entitled 
to  a  new  trial. 


There  are  other  questions  tliat  aie  Ukely 
to  arise  upon  another  trial,  upon  which  we 
deem  It  proper  to  express  an  opinion  at  this 
time.  The  theory  upon  which  the  action 
was  instituted  and  tried  in  the  court  bdow 
was  that  the  contract  entered  into  was  a 
contract  between  the  plaintiff  and  the  de- 
fendant in  ttM  action.  It  is  strenuously 
contended  by  the  defendant  that  the  actton 
was  improperly  brought  against  the  defend- 
ant, and  that  the  contract  was  a  contract 
between  the  defendant,  as  agent  of  Helfen- 
steln,  the  owner  of  the  property  and  the 
plaintiff;  but  this  contention  Is,  In  our  view 
of  the  case,  untenable.  It  1b  true,  In  the- 
agreement  the  term  "agent"  Is  used  In  con- 
nection with  the  name  of  the  defendant,  aa 
party  of  the  first  part,  and  the  words,  "Sub- 
ject to  the  ratification  of  the  owaer  of  the 
land,  and  In  case  the  sale  Is  not  approved 
by  him,  then,  the  cash  payments  and  all  the 
papers  are  to  be  returned  to  the  proposed 
purchaser  throuj^  the  correspondent  submit- 
ting the  same,"  but  tb»  agreement  was 
"made  and  entoed  Into  *  *  *  by  and 
between  C.  A.  Kelley,  agent,  party  of  the 
first  part,  and  J.  C.  Hardman,  party  of  the 
second  part,"  and  that  tt  la  signed,  "C.  A. 
Eelley,  by  A.  a  Oamble,"  and  by  "J.  C. 
Hardman."  There  are  numerous  stipula- 
tions in  thQ  agreement  which  are  entirely  in- 
consistent with  ihe  theory  that  the  defend- 
ant was  making  the  contract  as  the  agent  of 
Helfensteln.  Among  these  stipulations  are 
the  following:  The  defendant;  as  party  of 
the  first  part,  "covenants  and  agrees  t»  con- 
vey and  to  assure  to  the  said  party  of  the 
second  part,  in  fee  simple,  clear  of  all  in- 
cumbrances whatever,  •  •  •  by  a  good 
and  sufficient  deed,"  said  described  quarter 
section  of  land.  "It  Is  also  agreed  by  and 
between  the  parties  of  this  contract  that  In 
case  the  purchaser  refuse  to  carry  out  the 
provisions  of  the  contract,  he  will  also  be 
liable  for  any  damages  said  O.  A.  Kelley 
sustains  over  and  above  the  cash  payments 
made."  It  is  further  stipulated  that:  "It  Is 
hereby  understood  that  this  sale  is  not  bind- 
ing on  the  part  of  the  said  0.  A.  Kelley  until 
the  cash  payments  have  been  received  bj 
him  in  his  office  at  Huron,  South  Dakota, 
and  sale  apiffoved."  Then  com«  the  clause: 
"It  is  further  agreed  that  C.  A.  Kelley  seU 
above  land  to  net  said  Hardman  $17  per 
acre  and  if  said  land  Is  not  sold  by  January 
1st,  1908,  Hardman  takes  the  same  at  $1& 
per  acre.**  It  is  quite  clear,  therefore,  that 
the  agreement  was  an  agreement  of  the  de- 
fendant, and  that  his  failure  to  comply  with 
the  terms  of  the  agreement  as  alleged,  and 
his  failure  to  return  the  property  received 
under  the  agreement  as  alleged,  assuming 
that  the  plaintiff  complied  with  the  terms  of 
the  contract  on  his  part,  clearly  entitled  the 
plaintiff  to  recover  In  this  action  such  dam- 
ages as  he  was  able  to  show  be  sustained  by 
reason  of  defendant's  failure  to  comply  with 
the  agreement  on  his  part  We  are  of  the 
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opinion,  therefore,  that  the  court  waa  clear- 
ly right  in  construing  the  agreement  as  the 
agreement  of  the  defendant,  and  not  of  Hel- 
fensteln.  On  the  trial  of  the  action  the  de- 
fendant sought  to  introduce  in  evidence,  for 
the  purpose  of  showing  his  ability  to  comply 
wltli  the  contract  on  bis  part,  a  deed  from 
Hclfensteln  and  wife  to  Conkey,  executed  in 
June,  1902,  prior  to  the  execution  of  the 
agreement  in  controversy,  and  a  deed  from 
Conkey  to  the  defendant,  executed  at  a  later 
date,  for  the  property  in  controversy,  to- 
gether with  a  letter  of  instructions  from  Hel- 
feostelu  to  bia  correspondent  bank  at  Huron, 
stating  that  the  deed  from  himself  and  wife 
to  CoDkey  should  be  delivered  upon  the  pay- 
ment of  ?2,000.  This  evidence  was  objected 
to  as  irrelevant,  immaterial,  and  not  com- 
potent  under  the  issues  in  this  case.  We  are 
inclined  to  take  the  view  that  these  deeds 
and  correspondence  were  admissible  for  the 
puriwse  for  which  they  were  offered,  name- 
ly, to  show  that  the  defendant  could  have 
taken  from  escrow  In  the  bank  the  deed  to 
Conkey  upon  the  payment  of  $2,000,  and 
that  tbat  deed,  when  recorded,  taken  in  con- 
nection with  tbe  deed  from  Conkey  to  the 
defendant,  would  have  enabled  tbe  defend- 
ant to  convey  a  valid  title  to  the  property 
to  tbe  plaintiff.  In  other  words,  it  would 
disprove  certain  allegations  of  plaintiff, 
namely,  tbe  bad  faith  of  the  defendant  in 
entering  into  the  agreement  with  tbe  plain- 
tiff. Tbe  other  question,  arising  upon  tbe 
InstructlonB  of  tbe  court,  and  tbe  admlsai- 
billty  of  certain  evidence  offered  in  tbe  case, 
may  not  arise  upon  another  trial,  and  hence 
it  is  not  necessary  to  express  any  opinion 
upon  these  questions  at  this  time. 

Tbe  Judgment  of  the  court  below  ]■  re- 
versed, and  a  new  trial  granted. 


GIBSON  V.  ALLBN. 
(Supreme  Ooort  of  Soadi  Dakota.    Jnly  fl^ 
1900.) 

1.  Skaucd  TmaTBtntKNTS. 

An  iostnunent  denominated  a  "Real  Hs- 
tate  Mortgage  Coupon  Bond,"  containing  stip- 
ulations not  nsnally  found  In  notes,  having  In- 
terest coapODB  attached,  and  bearing  the  name 
and  seal  of  the  maker,  is  a  sealed  instrument 

2.  Save — LnrrrATioir  or  Actions. 

Under  tbe  rule  of  construction  laid  down 
by  Seas.  Laws  1908.  pp.  270,  271,  &  205,  H  2, 

3.  providinc  that,  If  the  provisions  of  any  Code 
conflict  with  those  of  any  other  Code,  the  pro- 
visions of  sucb  Code  mast  prevail  as  to  all 
matters  and  questioDB  arlstiw  thereonder  out  of 
the  same  snoject-matter ;  Rev.  Civ.  Code,  | 
1243,  providing  that  all  distinctions  tietween 
sealed  and  unsealed  InBtrnments  are  abolished, 
most,  when  construed  In  connection  with  Rev. 
Code  Civ.  Proc.  {  58,  providing  that  action  on 
a  saUed  Instrument  may  be  commenced  within 
20  years  after  the  cause  of  action  accrues,  be 
r^rded  as  abolishinfr  the  distinction ,  between 
sealed  and  unsealed  instruments,  except  with 
respect  to  tbe  period  of  limitations. 

Foller,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Fennlngton 
Comity. 


Action  by  Charles  B.  Gibson  against  Btban 
L.  Allen.  From  a  Judgment  for  defendant, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.  Reversed. 

See  100  N.  W.  1096. 

Charles  W.  Brown,  for  appellant,  Bnell  ft 
Gardner,  for  respondMit 

GOBSON,  P.  3,  TblE  Is  an  appeal  by  the 
plaintiff  from  a  Jndgment  rendered  In  favor 
of  tbe  defendant  and  from  an  order  denying 
a  motion  for  a  new  trial.  The  action  Is  baa- 
ed upon  a  promissory  note  bearing  date  of 
April  1, 1889.  and  payable  April  1,  1894,  and 
the  only  questions  presented  for  our  consid- 
eration are,  was  the  note  a  sealed  instrument 
and  was  it  barred  by  the  statute  of  limita- 
tions? It  Is  alleged  In  tbe  complaint  that 
I  the  note  Is  a  sealed  Instrument,  and  the  de- 
:  fendant  admits  the  making  and  delivery  of 
I  the  same  ns  set  forth  In  the  complaint,  but 
j  denies  tbat  the  same  Is  a  sealed  Instrument, 
1  and  pleads  the  six-year  statute  of  limita- 
tions as  a  bar  to  the  action.  The  court  found 
the  execution  and  delivery  of  the  note,  and 
that  DO  part  of  tbe  principal  or  Interest  bad 
been  paid  except  tbe  Interest  accruing  on 
the  same  iirlor  to  the  1st  day  of  October, 
1891,  and  that  the  action  was  commenced  on 
tbe  &th  dsy  of  May,  1801;  that  tbe  cause  of 
action  as  stated  In  the  complaint  accrued 
more  than  six  yeara  before  the  commence* 
ment  of  tbe  action,  and  was  therefore  bar- 
red  by  the  statute  of  limitations.  Tbe  court 
further  found  all  of  the  Issues  In  favor  of 
the  defendant  and  againat  the  plaintiff. 
These  findings  were  challenged  as  erroneous 
In  plalntUTs  spedflcation  of  errors  present- 
ed by  the  bill  of  acepttoiu  for  a  new  trial, 
as  were  also  tbe  conclusions  of  law  In  which 
the  court  concludes  that  the  action  was  bar- 
red for  tbe  reason  that  It  was  not  commenced 
within  six  yeara  after  the  cause  of  actl(ni 
accrued. 

Tbe  appellant  contends  tiiat  tbe  evidence 
was  uncontradicted  tending  to  prove  that  the 
note  was  a  sealed  Instrument,  and  that,  be- 
ing a  sealed  instrument.  It  would  not  be 
barred  by  the  statute  of  limitations  until  20 
yeara  after  its  maturity,  under  the  pro- 
visions of  section  58,  Rev.  Code  Civ.  Proc. 
It  Is  contended  by  tbe  respondent.  In  support 
of  the  Judgment  of  tbe  court  below  and  its 
order  denying  a  new  trial,  that  by  section 
1243  of  the  Revised  Civil  Code  tbe  distinc- 
tion between  sealed  and  unsealed  Instru- 
ments was  abolished,  and  that,  consequently, 
the  note,  though  appearing  to  be  sealed,  but 
not  required  by  law  to  be  sealed,  must  be  re- 
garded by  this  court  as  an  unsealed  instru- 
ment, and  comes  within  tbe  clause  of  tbe 
statute  of  limitations  providing  that  an  ac- 
tion vrpou  a  contract  sball  be  commenced 
within  six  years,  or  it  Is  barred  by  tbe  stat- 
ute. Section  1243  of  tbe  Revised  Civil  Code 
provides:  "All  distinctions  between  sealed 
and  unsealed  Instrumenta  are  abolished." 
Section  58  of  the  Bevlsed  Code  of  ClvU 
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Pmcednre  provides  tibat  the  following  ac- 
tions shall  be  commenced  "within  twenty 
years,  <1)  an  action  upon  a  judgment  or  de- 
cree of  any  court  of  this  state;  (2)  an  action 
upon  a  sealed  Instrument."  The  evidence 
clearly  established  the  fact  that  the  note  In 
controversy  was  a  sealed  Instrument  as  un- 
derstood at  common  law,  as  shown  by  the 
seal  following  defendant's  signature;  and 
that  It  was  Intentionally  sealed  appears  from 
the  conclusion  of  the  note,  which  is  as  fol- 
lows: "In  witness  whereof  I  have  hereto 
affixed  my  hand  and  seal  and  made  delivery 
hereof  at  Lawrence,  Kansas,  this  first  day  of 
April,  A.  D.  1880.  Ethan  L.  AUen.  [Sealed.]" 
Thongh  the  Instrument  upon  which  the  ac- 
tion is  based  Is  denominated  a  promissory 
note  in  the  pleadings  and  In  the  briefs  of 
counsel,  It  Is  designated  In  the  Instrument  It- 
self as  a  "real  estate  mortgage  conpon  bond,** 
and  It  contains  numerous  stipulations  not 
usually  found  In  the  ordinary  promissory 
note.  Annexed  to  this  coupon  bond  were 
coupons  for  the  payment  of  interest  semi- 
annually. The  court  below  was  therefore 
clearly  in  error  In  holding  that  this  coupon 
bond  was  not  a  sealed  Instrument,  as  the 
fact  that  it  was  such  a  sealed  instrument  Is 
clearly  established  by  the  record.  It  was 
evidently  the  view  of  the  learned  circuit 
court  that  the  fact  that  It  was  a  sealed  in- 
strument was  immaterial  under  the  provi- 
sions of  section  124S  of  the  Revised  Civil 
Code  heretofore  quoted.  Inasmuch  as  all  of 
the  distinctions  between  sealed  and  unseal- 
ed Instruments  were  abolished,  and  there- 
fore It  was  to  be  treated  under  the  limita- 
tion act  the  same  as  would  be  an  unsealed  in- 
strument; but,  In  our  opinion,  this  view 
taken  by  the  trial  court  cannot  be  sustain- 
ed. The  two  sections  are  found  In  two  dif- 
ferent Codes.  Section  1243  was  copied  from 
the  Civil  Code  of  California,  and  the  limita- 
tion provided  In  our  Code  Is  not  contained  In 
the  California  Codes.  Section  58  was  copied 
from  the  Code  of  New  York,  and  In  that  state 
the  distinction  is  still  recognized  between 
sealed  and  unsealed  Instruments.  Copying 
these  sections  from  the  two  different  Codes 
has  produced  an  apparent  conflict  between 
the  two  sections,  but  we  are  not  at  liberty  to 
disregard  either  of  the  sections. 

It  Is  contended  by  the  respondent  that  the 
two  sections  may  be  given  effect  by  holding 
that  the  distinction  between  sealed  and  un- 
sealed instruments  is  abolished  as  known  to 
the  common  law,  and  that  the  section  In  the 
limitation  statute  applies  to  sealed  Instru- 
ments which  are  required  to  be  sealed  under 
tiie  laws  of  this  state:  but  this  would,  in 
effect,  be  Interpolating  Into  the  statute  quali- 
fications not  found  therein,  or  warranted  by 
the  language  used  by  the  lawmaking  power. 
In  State  v.  Smith,  8  S.  D.  547,  67  N.  W.  619, 
this  court,  speaking  of  the  conflict  between 
the  two  sections  in  the  different  Codes  says: 
*'It  was  provided  by  the  general  repealing 
act  of  February,  1877,  that  for  the  puiposea 


of  construction  the  several  Codes  adopted 
at  that  sessira  of  the  Legislature  'shall  be 
held  and  deemed  to  have  been  passed  on  the 
same  day  and  as  parts  of  the  same  statute, 
and  If  the  provisions  of  any  Code  conflict 
with  or  contravene  the  provisions  of  any 
other  Code,  the  provisions  of  such  Code  must 
prevail  as  to  all  matters  and  questions  aris- 
ing thereunder  out  of  the  same  subject  mat- 
ter. Rev.  Codes,  1877,  p.  900.'"  The  two 
sections  that  we  are  now  considering  con- 
stituted a  part  of  the  Codes  of  1877;  section 
1248  being  section  925  of  the  Civil  Code,  and 
section  68  being  secticm  63  of  the  Code  of 
Oyil  Procedure.  This  mle  of  constructloa 
was  referred  to  and  approved  In  the  case 
of  Landauer  r.  Sioux  Falls  Improvement 
Company,  10  S.  D.  205,  72  N.  W.  467,  and  the 
court  referring  to  tiiese  two  sections  in  that 
case  uses  the  following  language:  "Effect 
must  be  given  to  the  Civil  Code,  and  the  law 
in  this  Jurisdiction  should  be  stated  thus: 
There  are  no  distinctions  between  sealed 
and  unsealed  instruments,  except  aa  to  the 
statute  of  limitations.*  "  The  same  construc- 
tion should  be  given  to  the  sections  In  the 
case  at  bar,  for  the  reason  that  the  sections 
referred  to  giving  the  rule  for  the  construc- 
tion of  the  conflicting  sections  In  the  Code 
were  re-enacted  by  the  Legislature  of  1903 
and  constitute  sectitms  2  and  S,  pp.  270,  271, 
c  200,  of  the  Session  Laws  of  that  year. 
Section  58  has  remained  so  long  unrepealed 
and  unamended  that  It  Is  but  reasonable  to 
conclude  that  the  Legislature  Is  satlsfled  with 
Its  provisions  as  applicable  to  sealed  Instru- 
ments, notwithstanding  the  provisions  of  sec- 
tion 1243  of  the  Revised  Civil  Code.  These 
views  lead  to  the  conclusion  that  the  bond 
or  note  In  controversy,  being  a  sealed  Instm- 
ment,  comes  within  the  provisions  of  section 
68,  limiting  actions  to  be  commenced  upon 
sealed  instruments  to  20  years,  and  not  un- 
der section  60.  which  provides  that  actions 
upon  contracts  most  be  commenced  within 
6  years. 

The  learned  circuit  court  was  therefore  in 
error  In  concluding  tiiat  the  action  was  bar- 
red by  the  statute  of  limitations,  and  the 
Judgment  of  the  court  and  its  order  denylDf 
B  new  trial  are  reversed. 

FULLBB,  J.,  dlHsentlng. 


HUBERT  V.  STATB. 

(Supreme  Court  of  Nebraska.   Jane  22,  1905.) 

1.  Rape  —  CoirsTEUcriOH  of  Statdtx. 

Sections  11  and  12  of  the  Crimhial  Code 
describe  three  claaseB  of  crimes,  each  of  whtdi 
is  totally  distinct  from  the  other  two.  By  see- 
tioD  11  it  Is  declared  to  be  unlawful  for  any 
person  to  have  carnal  knowledge  of  his  daugh- 
ter or  sister  forcibly  and  against  her  will.  By 
the  flrst'  clause  of  section  12  the  act  of  having 
forcible  carnal  knowledge  of  any  woman  or 
funale  dtUd,  otbor  than  a  daughter  or  sister, 
is  denounced  as  a  crime;  and  by  the  second 
dauss  sexnai  interoootse  with  a  femalo  cbild 
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UDder  th«  ace  of  18  reaia,  without  forca  and 
with  her  coasent,  is  lorbiddeD. 

[Ed.  Note. — For  cases  in  point,  iee  ToL.  42^ 
Oant.  Dig.  Rape.  H  %  4.] 

2.  Same— Imfobmatior.— SuFFicrawoT. 

An  information  for  the  crime  of  rape  un- 
der the  first  clauae  of  section  12,  Cr.  Code,  must 
charge  that  the  act  was  done  with  force  and 
against  the  will  or  consent  of  the  prosecutrix. 

[Ed.  Note. — For  cases  In  point,  we  TvL  42, 
Oent.  Dig.  Baptk  «  28b  82-84.] 

3.  Sau. 

An  information  for  the  crime  of  rape  un- 
der the  second  clause  of  said  section  must 
charge  the  person  upon  whom  the  offense  was 
committed  u  iMing  a  female  child  under  18 
Tears  of  age,  and  Hie  accused  as  being  a  ouUe 
person  of  the  age  of  18  years  or  over ;  and.  In 
case  the  prosecutrix  is  over  15  years  of  age. 
her  previous  chastity  must  be  alleged. 

[Ed.  Note.— -For  cases  In  point,  Me  nd.  42. 
Oent.  Dig.  Rape.  1  27.] 

4.  Same— Etiokrcb. 

The  state,  on  the  trial  of  sudi  a  case, 
should  not  be  permitted  to  introduce  evidence 
of  acts  of  the  accustid,  and  statements  alleged 
to  have  been  made  by  him,  which  do  not  tend 
to  corroborate  the  evidence  of  die  prosecutrix, 
or  impeach  or  discredit  his  own  tesMmony. 
(Syllabus  by  the  Court) 

£kTor  to  District  Court,  Lancaster  Oonnty; 
Holmes,  Judge. 

Philip  Hubert  was  convicted  of  rape,  and 
brings  error.  Reversed. 

BilllDgsley  &  Greene  and  B.  H.  Hagelln, 
for  plaintiff  In  error.  Norrls  Brown,  Atty. 
Gen.,  and  W.  T,  l^mpson.  Dep.  Atty.  Qeik. 
for  the  State. 

BARNES,  J.  Philip  Hubert,  who  will  here- 
after be  called  the  plaintiff,  was  convicted 
In  the  dlBtrict  court  of  Lancaster  county  of 
the  crlm'f  of  statutory  rape,  and  from  a 
Judgment  sentencing  talm  to  be  confined  In 
the  State  Penitentiary  for  the  period  of  six 
years  be  prosecutes  error. 

The  information  on  which  he  was  tried 
(omitting  the  formal  parts)  reads  as  follows: 
"That  Philip  Hubert,  late  of  the  county 
aforesaid,  on  the  4th  day  of  August,  A.  D. 
1004,  In  the  county  of  Lancaster  and  state 
of  Nebraska  aforesaid,  then  and  there  being, 
did  feloniously  and  unlawfully  In  and  upon 
Lilian  Harding,  a  female  child  under  the 
age. of  eighteen  years,  to  wit,  the  age  of  fif- 
teen years,  and  previously  of  chaste  char- 
acter, then  and  there  being,  feloniously  did 
make  an  assault,  and  her,  the  said  Lilian 
Harding,  then  and  there  wickedly,  unlaw- 
fully, and  feloniously  did  carnally  know  and 
abuse."  Plaintiff  first  filed  a  motion  to  quash 
the  Information;  later  on,  demurred  to  it; 
thereafter  objected  to  the  introduction  of  any 
evidence  on  the  part  of  the  state  because, 
as  he  alleged,  the  Information  did  not  state 
facta  sufficient  to  constitute  a  crime;  and 
after  conviction,  before  sentence,  he  filed  a 
motion  In  arrest  of  Judgment  for  the  same 
reason.  So  It  appears  that  at  the  outoet  he 
objected  to  the  sufllclency  of  the  Information, 
and  has  at  all  times  kept  his  objection  good. 
His  first  contention  now  la,  that  the  Informa- 


tion Is  not  sufficient  to  charge  him  with  the 
crime  of  which  he  was  convicted.  As  coun- 
sel for  both  the  plaintiff  and  the  state  have 
given  this  question  the  most  attention,  we 
will  at  the  outset  give  It  our  careful  consid- 
eration. 

Section  11  of  the  Criminal  Code  provides: 
"If  any  person  shall  have  carnal  knowledge 
of  his  daughter  or  sister  forcibly  and  against 
her  will,  every  such  person  so  offending 
shall  be  deemed  guilty  of  a  rape,  and  be  im- 
prisoned In  the  penitentiary  during  life." 
The  plaintiff  was  not  prosecuted  under  this 
section.  Therefore  It  will  receive  no  further 
consideration,  and  Is  quoted  only  for  the  pur- 
pose of  being  referred  to  In  the  discussion 
which  follows.  Section  12  of  the  Criminal 
Code  reads  as  follows:  "If  any  person  shall 
have  carnal  knowledge  of  any  other  woman, 
or  female  child,  than  his  daughter  or  sister, 
as  aforesaid,  forcibly  and  against  her  will; 
or  If  any  male  person,  of  the  age  of  eighteen 
years  or  upwards,  shall  carnally  know  or 
abuse  any  female  child  under  the  age  of 
eighteen  years,  with  her  consent,  unless  such 
female  child  so  known  and  abused  Is  over 
fifteen  years  of  age  and  previously  unchaste, 
every  such  person  so  offending  shall  be  deem- 
ed gull^  of  a  rape,  and  shall  be  Imprisoned 
in  the  penitentiary  not  more  than  twenty 
years  nor  less  than  three  years."  From  an 
examination  of  the  sections  quoted.  It  Is  ap- 
parent that  they  describe  three  classes  of 
crimes,  each  of  which  is  totally  distinct  from 
the  other  two.  The  first  clause  of  section 
12  describes  what  is  usually  called  the  "com- 
mon-law crime  of  rape."  By  this  clause  it  la 
provided  that  any  male  person  who  shall 
have  carnal  knowledge  of  any  woman  or  fe- 
male child,  other  than  his  daughter  or  sis- 
ter, forcibly  and  against  her  will,  is  guilty 
of  the  crime  of  rape.  In  an  Information  for 
this  offense,  it  Is  not  necessary  to  state  the 
age  of  the  accused.  If  he  has  the  capacity 
to  commit  the  crime,  his  age  Is  wholly  im- 
material, and  BO  is  the  age  of  his  victim. 
But  it  Is  always  necessary  In  a  prosecution 
under  this  clause  of  the  statute  to  allege  and 
prove  that  the  act  was  committed  forcibly 
and  against  the  will  of  the  prosecutrix.  Gar- 
rison T.  People,  6  Neb.  274;  Hall  v.  State,  40 
Neb.  322,  58  X.  W.  829.  The  crime  Is  made 
a  statutory  offense  in  this  state,  and  the 
language  of  the  Information  must  conform 
substantially,  at  least,  to  that  found  in  the 
statute.  Judge  Maxwell,  In  his  Criminal 
1  Procedure,  p.  238,  says:  "Rape  is  the  carnal 
knowledge  of  a  female  forcibly  and  against 
I  her  will."  This  definition  applies  particu- 
I  larly  to  the  crime  defined  In  the  first  clause 
of  section  12.  It  will  be  observed  that  It  Is 
nowhere  charged  In  the  Information  that  the 
plaintiff  had  carnal  knowledge  of  the  pros- 
ecutrix forcibly  and  against  her  will.  So  It 
is  perfectiy  apparent  that  the  language  used 
therein  Is  not  sufficient  to  charge  the  plain- 
tiff with  the  crime  defined  In  the  first  clause 
tst  fliat  wctlon.  The  second  daoae  «C  see- 
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tlon  12  proTidea  that  If  KOf  male  person  of 
the  age  of  18  yean  or  upwards  shall  carnally 
know  or  abuse  any  female  child  imder  the 
age  of  IS  years  with  her  consent,  tmleu  sncb 
female  child  so  knOwn  and  abused  Is  orer 
15  years  of  age  and  previously  unchaste, 
every  person  so  offending  shall  be  deemed 
guilty  of  a  rape.  Now,  the  ementlal  elo* 
ments  of  this  charge  are,  first,  that  the  ac- 
cused Is  a  male  person  of  the  age  of  18  years 
and  upwards;  second,  that  he  shall  carnally 
know  and  abuse  a  female  child  under  the 
age  of  18  years;  third,  that  snch  abuse  shall 
be  with  her  consent  If,  however,  she  ti 
over  16  and  under  18  years  of  age,  and  pre* 
viously  unchaste,  then  carnal  knowledge  of 
her  with  her  consent  does  not  constitute  the 
crime  of  rape.  It  Is  equally  clear  that  If 
the  accused  is  less  than  18  years  of  age  the 
offense  described  In  this  clause  of  the  stat- 
ute cannot  be  committed  by  him.  The  state 
nevertheless  contends  that  the  statute  de- 
scribes but  one  offense,  that  the  age  of  the 
accused  Is  Immaterial,  and  that  It  is  not 
necessary  to  charge  and  prove  that  he  had 
carnal  knowledge  of  the  prosecutrix  forci- 
bly and  against  her  will.  To  support  this 
contention  several  sections  of  Bishop's  New 
Criminal  Procedure  and  cases  from  other 
states  are  cited.  An  examination  of  these 
authorities  discloses  that  they  are  based  on 
statutes  somewhat  different  from  our  own. 
As  a  matter  of  fact,  the  decisions  of  each 
state  conform  to  the  definition  of  the  crime 
set  forth  In  Its  own  statutes,  and  for  this 
reason  the  authorities  relied  on  by  the  state 
are  of  very  little  assistance  in  determining 
the  sufficiency  of  the  Information  in  ques- 
tion herein.  Sections  11  and  12  of  our  Crim- 
inal Code  are  almost  literal  copies  of  the 
sections  of  the  Ohio  statute  defining  the 
crime  of  rape.  The  Supreme  Court  of  that 
state,  m  Howard  v.  State,  11  Ohio  St  328, 
said:  "The  crime  of  a  person  In  having 
carnal  knowledge  of  his  daughter  or  sister 
forcibly  and  against  her  will,  as  defined  In 
the  fourth  section  of  the  act  of  March  7, 
1836  (Swan  &  C  Rev.  St  404),  and  the  crime 
of  a  person  having  carnal  knowledge  of  any 
other  woman  or  female  child  than  his  daugh- 
ter or  sister,  as  aforesaid,  forcibly  and 
against  her  will,  as  defined  In  the  fifth  sec- 
tion of  said  act,  are  distinct  and  separate 
offenses,  and  not  merely  different  grades  of 
the  same  crime.  In  charging  the  latter 
crime,  it  Is  essential  for  the  indictment  to 
state  that  the  woman  or  female  child  upon 
whom  the  crime  is  charged  to  have  been 
committed  Is  not  the  daughter  or  sister  of 
the  accused."  In  construing  our  own  stat- 
utes on  tills  question  It  was  said  by  Chief 
Justice  Sullivan  In  Edwards  v.  State  (Neb.) 
95  N.  W.  1038:  "Sections  11  and  12  of  the 
Criminal  Code  descrilie  three  classes  of 
crimes,  each  of  which  is  totally  distinct  from 
the  other  two.  By  section  11  it  is  declared 
to  be  unlawful  for  any  person  to  have  car- 
nal knowledge  of  his  daughter  or  sister 


forcibly  and  against  her  will.  By  the  first 
clause  of  section  12  the  act  of  having  forci- 
ble carnal  knowledge  of  any  woman  or  fe- 
male child,  other  than  a  danght^  or  sister, 
la  denooneed  aa  a  criine;  and  by  the  second 
claoae  sexual  Intercourse  with  a  female 
child  under  the  age  of  18  years,  without 
force  and  with  her  consent,  la  forbidden. 
The  act  diarged  in  the  information  does  not 
constitute  a  violation  of  aectlim  11,  nor  of 
the  first  clause  of  section  12,  because  the 
elements  of  force  and  nonconsent  are  want- 
ing." We  are  satisfied  with  the  langnage 
above  quoted,  and  believe  It  Is  a  cmrect 
statement  of  the  effect  of  our  atatntes.  So 
the  contention  of  the  state  that  our  statutes 
describe  but  one  offense,  and  the  facts  charg- 
ed In  tlie  information,  when  viewed  In  that 
light,  are  sufficient  to  charge  the  plaintiff 
with  the  crime  of  statntory  rape,  must  fail. 
In  Hall  V.  State,  supra,  we  said:  "In  case  It 
Is  not  averred  that  the  act  was  done  with 
force  and  against  the  consent  of  the  prose- 
cutrix, it  is  essential  that  the  Information 
disclose  that  the  person  upon  whom  the  of- 
fense was  committed  at  the  time  of  the  as- 
sault was  under  fifteen  years  of  age,  and 
that  the  accused  was  of  the  age  of  eighteen 
years  or  over.  An  information  for  the  crime 
of  rape  under  the  second  clause  of  section 
12  must  charge  the  person  upon  whom  the 
offense  was  committed  as  being  a  female 
child  under  fifteen  years  of  age,  and  the  ac- 
cused as  being  a  male  person  of  the  age  of 
eighteen  years  or  over.  But  where  the  un- 
lawful intercourse  Is  had  forcibly  and  against 
the  will  of  the  complainant  the  pros- 
ecution for  the  offense  should  be  brought 
under  the  first  part  or  clause  of  section  12, 
and  In  which  It  Is  unnecessary  that  the  In- 
formation should  disclose  the  age  of  the  ac- 
cused or  of  the  prosecutrix."  Again,  In 
Woodruff  V.  State  (Neb.)  101  N.  W.  1114— a 
case  of  statntory  rape-— Chief  Justice  Hol- 
comb,  speaking  for  the  court,  said:  "The 
gravamen  of  the  offense  charged  under  the 
section  defining  the  crime  Is  the  unlawful 
sexual  Intercourse  by  a  male  person  over 
eighteen  years  of  age  with  a  female  child 
under  the  age  of  consent  In  the  case  at 
bar,  the  prosecutrix  being  over  fifteen  years 
of  age,  her  alleged  previous  chastity  was  put 
in  Issue,  and  evidence  was  Introduced  for 
the  purpose  of  showing  she  was  previously 
unchaste,  as  a  complete  defense  to  the  crime 
charged."  If  the  previous  unchastlty  of  the 
prosecutrix  Is  a  complete  defense  to  a  charge 
of  statutory  rape,  It  necessarily  follows  that 
the  fact  that  the  accused  is  a  male  person 
under  the  age  of  18  years  also  constitutes  a 
defense  to  such  a  charge.  So,  notwithstand- 
ing what  the  courts  In  other  Jurisdictions 
have  held,  we  are  fairly  and  fully  committed 
to  the  rules  above  stated,  and  no  reasons 
have  been  given  which  require  us  to  change 
them.  Judged  by  these  rules,  the  trial  court 
erred  In  overruling  the  plaintiff's  objections 
to  the  information. 
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While  we  decline  to  formaUy  consider 
plaintiff's  other  asslgnmente  of  error,  It  Is 
proper  for  us  to  say  that,  as  we  read  the 
record,  the  evidence  is  Insnfflclent  to  estab- 
lish the  offense  described  In  ttie  second 
clause  of  section  12.  The  prosecutrix  testi- 
fied positively  that  the  plaintiff  accomplish- 
ed his  purpose  by  force  and  against  her  will; 
that  she  never  consented  to  the  act  of  sexual 
Intercourse  with  him;  and  he  testified  Just 
as  posltlTely  tiut  be  never  had  sexual  in- 
tercourse with  her  at  any  time,  In  any  man- 
ner, or  under  any  drcnmstanees  whatever. 

It  also  appears  that  the  state  was  permit* 
ted  to  introduce  evidmice  of  certain  acts  of 
the  plaintiff*  aneb  as  the  purdmse  of  two 
cocktalis  for  the  officer  who  arrested  him, 
and  certain  statemoits  allexed  to  have  been 
made  hj  blm  to  that  office,  ntme  ot  which 
corroborated 'or  even  tended  to  corroborate 
Uie  evidence  of  the  i«oaecutri^  or  Impeach 
m  discredit  his  own  testlmfniy.  That  tills 
evidence  to  which  be  objected,  was  prejn- 
dldal  to  lilm,  and  an  invasion  of  bis  right  to 
liave  a  fair  trial,  can  hardly  be  questioned. 
As  has  been  often  said,  the  charge  of  raito 
is  one  easily  made,  and  hard  to  be  defended 
against  Therefore  It  is  the  duty  of  the 
courts  to  carefully  guard  both  the  rights  of 
the  state  and  tike  accused,  and  see  to  It  that 
a  defendant  shall  not  be  convicted  by  reason 
<hC  Iffejudlce^  and  without  sufficient  compe- 
tent  evidence. 

For  the  forcing  reasons,  the  Judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 


IfOBBISON  Hra.  OO.  V.  BIUaRUAM. 

(Snpreme  Coart  ot  Iowa.    July  11,  1905.) 

1.  SCT-Onr     AND     COUNTESCLAIM  —  SUBBS- 
QUZKTLT  ACQtriBBD  CAUSES  OT  ACTION. 

Under  Code,  i  3570,  authorizing  a  cause 
of  action  in  favor  of  defendant  against  plalntifE 
held  by  defendant  when  snit  was  ccnnmenced 
to  be  set  up  aa  a  connterelalm.  a  caaaa  of  ac- 
tion not  held  by  defendant  at  the  time  rait 
was  brought,  bat  afterwards  acquired  by  him 
through  aBsignment,  cannot  be  Interposed  as  a 
counterclaim. 

lEd.  Note. — For  eases  In  point,  see  vol.  48, 
Gent.  Set-Off  and  CounterdEafan,  ||  118- 
122.] 

2.  ATTACHHErrr-ConnTKBCi^iCB  fob  Dak- 

AOES. 

Code,  i  8887,  authorizing  defendant  In  an 
attaeliment  salt  to  Intsrpoee  a  counterclaim  for 
damages  on  the  bond,  does  not  permit  sudi  a 
counterclaim  where  toe  right  of  action  there- 
for has  not  accrued  from  damages  which  de- 
fendant has  suffered,  but  baa  been  acquired  by 
asslnunent  of  a  cause  of  actitm  for  damages 
which  have  accrued  to  another  person  by  rea- 
son of  the  attachment  levy. 

3.  JUDOMBNTS  —  FOBEIGM  JUDOICB NTS— AU- 
THENTICATION— What  Law  Govebns. 

A  foreign  justice's  Judgment,  certified  by 
his  certificate,  supported  by  the  official  certi- 
ficate of  the  clerk  of  a  court  of  record  within 
the  county  Id  which  the  justice  resides,  as  re- 
quired by  Code,  i  4646,  la  suHicieDtly  authen- 
ticated for  use  in  the  oourta  of  this  atate^  r»> 


gardlesB  of  the  requirements  of  the  statute  of 
the  state  In  which  the  Judgment  was  rendered. 

4.  SaUE— lUPEACHUENT. 

A  foreign  Justice's  Judgment  cannot  be  Im- 
peached by  testimony  that  no  indebtedness  ex- 
isted on  which  the  Judgment  could  have  been 
rendered. 

Appeal  from  District  Court,  Mahaska 
County ;  John  T.  Scott,  Judge. 

Action  to  recover  the  amount  due  on  two 
Jn^ments  rendered  by  a  Justice  of  the  peace 
in  Illinois  In  actions  brotight  by  this  plain- 
tiff against  this  defendant  Defendant,  In 
his  answer,  alleged  that  the  Judgments  were 
void,  and  Inter[>osed  a  counterclaim  for 
wrongful  suing  out  of  an  attachment  under 
which  the  goods  of  defendant's  wife  were 
levied  upon,  the  cause  of  action  to  recover 
such  damages  baving  been  assigned  to  this 
defendant.  *A  demurrer  to  defendant's 
counterclaim  was  sustained,  and  on  trial  to 
the  court  without  a  Jury  Judgment  was  ren- 
dered for  plaintiff  In  the  full  amount  of  the 
Judgments  sued  on,  with  Interest  Defend- 
ant appeals.  Affirmed. 

Carver  ft  Wooster,  for  appellant  Prl^< 
ett  ft  Patterson,  for  appellee. 

McCLAIN,  J.  Plaintiff's  demurrer  to  de- 
fendant's couutercialm  was  properly  sustain- 
ed because  the  counterclaim  did  not  exist  in 
favor  of  the  defendant  at  the  time  the  action 
was  brought  but  was  afterwards  acquired 
by  him  by  assignment  from  his  wife.  Under 
the  provisions  of  Code,  t  3570,  a  cause  of  ac- 
tion not  thus  held  by  the  defendant  at  the 
time  action  is  instituted  against  him  by  the 
plaintiff  cannot  be  Interposed  as  a  counter- 
claim In  that  action.  Bumsey  v.  Robinson, 
58  Iowa,  226,  12  N.  W.  243;  Cawker  City 
State  Bank  v.  Jennings,  89  Iowa,  230,  56  N. 
W.  494.  Notwithstanding  the  provision  of 
Code,  {  3887,  that  defendant  may.  In  the  at- 
tachment suit.  Interpose  a  counterclaim  for 
damages  on  the  bond,  such  counterclaim  Is 
not  available  to  blm  if  hla  r^^t  of  action 
therefor  has  not  accrued  from  damages 
which  he  has  suffered,  but  has  been  acquired 
by  assigiunent  of  a  cause  of  action  for  dam- 
ages accrued  to  another  per8<ni  by  reason  of 
a  levy  under  attachment  In  such  suit  Bum- 
sey V.  Robinson,  supra. 

Some  question  Is  raised  as  to  the  suffi- 
ciency of  the  certification  of  the  transcripts 
of  the  Judgments.  An  examination  of  these 
certifications  as  they  appear  in  the  record 
shows  that  they  comply  with  the  require- 
ments of  Code.  S  4646,  and  It  is  Immaterial 
what  the  provisions  of  the  statutes  of  Illi- 
nois may  be  on  the  subject  The  rules  of 
evidence  prescribed  by  our  own  Code  will 
govern  as  to  the  sufficiency  of  these  certifi- 
cations, and  It  is  not  necessary  that  we 
should  give  the  matter  any  further  consid- 
eration. 

The  testimony  of  defendant  that  he  was 
not  Indebted  to  the  plaintiff  with  respect  to 
the  causes  of  action  on  which  Judgments 
was  roidered  against  him  by  the  Justice  of 
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tbe  peace  of  Illinois  was  wholly  Inadmissi- 
ble, and  W8B  properly  ignored  by  tbe  trial 
court  A  Judgment  duly  proven  cannot  be 
Impeached  by  the  testimony  of  a  witness  that 
no  Indebtedness  existed  on  which  a  judgment 
could  properly  be  rendered.  LonguevlUe  v. 
May,  115  Iowa,  709.  87  N.  W.  432.  It  is  al- 
leged In  defendant's  answer  that  the  Jndg- 
ments  rendered  against  him  by  the  Justice  of 
the  peace  in  Illinois  are  void,  as  having  been 
procured  by  fraud,  deceit,  and  misrepresen- 
tation. But  no  facts  constituting  fraud  are 
allied,  and  no  evidence  of  tr&uA-  appears  In 
the  record.  Therefore  a  defense  to  the  ac- 
tion on  the  Judgments  Is  not  inade  out. 

It  Is  contended  that  the  record  shows  that 
the  Judgments  were  without  Jurisdiction  on 
the  part  of  the  Justice  rendering  them.  This 
contention  is  based  on  recitals  in  the  tran- 
scripts, as  shown  by  appellant's  abstract,  to 
the  effect  that  the  Judgments  were  rendered 
on  default  upon  service  of  summons  Issued 
to  "George  W.  Webb,  constable  of  Lyon  coun- 
ty," and  that  the  proceedings  were  before  a 
justice  of  the  peace  of  Logan  connty.  Issue 
Is  raised  as  to  the  correctness  of  appellant's 
abstract  In  this  respect,  and  we  have  found 
It  necessary  to  examine  the  certified  tran- 
script Such  examination  satisfies  us  that 
there  is  no  such  defect  in  the  transcripts  as  Is 
relied  on  by  appellant,  but  that,  on  the  con- 
trary, the  recitals  show  Jurisdiction  of  the 
Justice  of  the  peace  to  render  the  Judgments. 

There  Is  no  ^ror  In  the  record,  and  the 
Judgment  1>  afflmied. 


BERGMAN  r.  ALTMAM. 
(Supreme  Court  of  Iowa.   July  11,  1905.) 

Mabteb  akd  Sebvaut— Ihjttbixb  to  flxBTAnr 

— Negliobncb. 

The  fact  that  a  itaging  on  which  a  serv- 
ant was  workinz  gave  way  and  precipitated 
the  servant  to  the  ground  is  not  evidence  of 
negligence  in  the  master. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  SI, 
Cent.  Dig.  Maatw  and  Servant,  i|  887,  9S5b] 

Appeal  firom  District  Court,  Dnbnqae  Conn* 
iy;  Fred  O'Donnell,  Judge. 

Action  to  recover  damages.  Verdict  was 
directed  for  defendant;  and  Judgment  enters 
ed  thereon.  The  plaintiff  appeals.  Affirmed. 

Lyon  &  LyoD,  for  appellant  Hurd,  Ijene- 
ban  &  Klesel,  for  aivelle& 

LADD,  J.  The  defendant,  having  obtained 
plans  and  specifications  for  a  house  on  his 
farm,  near  Dubuque,  arranged  with  a  con- 
tractor to  furnish  men  to  do  the  work  at  the 
wage  of  30  cents  an  hour  each.  This  was 
all  the  contractor  was  to  do.  He  employed 
men,  and  they  proceeded  to  erect  the  build- 
ing without  a  foreman.  The  only  Instruc- 
tion given  by  defendant  was  to  erect  the 
house  according  to  the  plans.  The  frame 
was  up,  and  also  the  scaffolding,  when  plain- 
tiff was  added  to  the  force  and  besan  vork, 


sheathing  the  rafters  and  making  a  dormer 
window.  He  then  undertook  to  put  on  tlie 
cornice.  With  tilm  on  the  scaffold  was  one 
Nl<^s,  and  after  they  had  worked  an  hour 
or  two  the  board  nailed  to  the  building,  call- 
ed the  "lookout,"  and  extending  out  to  the 
upright,  and  on  which  the  plank  whore  they 
were  standing  rested,  gave  way,  precipitating 
them  to  the  ground,  10  feet  b^ow.  The 
plaintiff  was  seriously  and  permanently  in- 
jured. The  grounds  of  negligence  alleged 
are  <1)  that  the  lumber  furnished  for  the 
staging  was  inferior,  unsound,  shaky,  unfit, 
and  decayed,  and  not  strong  enough;  (2)  the 
unskillful  manner  In  nailing  the  lumber  to- 
gether; and  (3)  erecting  the  bouse  without 
a  superintendent  or  overseer.  If  there  was 
no  evidence  tending  to  establish  at  least 
one  of  these  grounds,  the  verdict  was  rightly 
directed.  The  lookout  was  a  0-lnch  board, 
1  Inch  thick,  which  extended  4  feet  from  the 
building  to  the  upright  scantling,  and  some 
distance  on  the  building.  Plaintiff  knew 
nothing  of  Its  character,  and  testified  that  it 
split  In  two  on  the  building.  Another  wit- 
ness thought  It  broke  about  IS  inches  back 
from  the  comer  of  the  building.  There  was 
no  evidence  whatever  tending  to  show  that 
the  nailing  was  defective,  though  appellant 
insists  that  breaking  18  Inches  from  the  cor- 
ner indicates  that  no  nails  were  driven  in 
the  board  between  the  place  where  it  broke 
and  the  comer.  But  there  was  no  showing 
that  nails  should  have  been  driven  there,  and 
the  testimony  that  "the  staging  was  built  as 
stagings  are  usually  built"  was  undisputed. 
Nor  was  there  anything  to  indicate'  that  the 
accident  resulted  from  having  the  work  pei^ 
formed  without  an  overseer.  Complaint  Is 
made  that  no  inspection  of  the  lumber  Was 
made.  If  It  had  been,  there  is  nothing  In 
the  record  tending  to  show  that  the  defect 
would  have  been  discovered.  Nicies  testified 
that  the  lookout  board  was  "good  lumber. 
There  was  nothing  wrong  with  the  piece, 
that  I  saw."  And  "Altman  had  nothing  to 
do  with  building  this  scaffold,  or  with  pick- 
ing out  the  material  that  went  into  It" 
Frommelt,  who,  with  Wagner,  erected  the 
scaCFoId,  testified  that  the  board  was  a  new 
board.  No.  1,  and  was  good  lumber.  Wagner 
said:  "I  picked  out  this  piece  of  lumber.  It 
was  No.  1  fencing.  That  Is  the  kind  used  in 
making  these  scaffolds.  The  character  of 
this  lumber  was  good.  Nothing  about  It  that 
was  rotten.  It  was  a  new  board."  This  evi- 
dence was  offered  by  plaintiff,  and  no  doubt 
la  raised  as  to  Its  correctness.  It  is  said  that 
the  fact  that  the  staging  fell  waa  "conclu* 
Bive  evidence  that  the  fence  board  was  not 
fit  for  the  purpose,"  but  the  mere  happening 
of  an  accident  is  not  proof  of  negligence  In 
such  a  case,  and  the  apparent  fitness  of  the 
board  was  affirmatively  shown.  Again,  ap- 
pellant suggests  that  it  was  n^ligence  to 
use  e-lnch  fencing.  Possibly,  but  witnesses 
called  by  him  were  of  contrary  opinion.  No 
one  waa  able  to  account  tor  the  cause  of  ae- 
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cident.  farther  tban  that  a  board  broke;  and, 
bi  tbe  abaence  of  any  evidence  of  oesllgencev 
the  court  rightly  directed  a  verdict  for  de- 
fendant See  Bom  t.  NqU,  65  Iowa,  407. 21 N. 
W.  TOO. 

Bze^tlon  la  taken  to  Mme  mUngB  on  tba 
admlBBlbUlty  of  erldence,  but,  aa  theae  had 
no  bearing  on  the  controlling  queatton  decid- 
ed, tbeie  la  no  necessity  for  their  conaldera- 
tloo. 

Affirmed. 


8TATB  T.  ASHPOLB. 
(Snpxeaie  Gout  of  Iowa.   July  11,  lOOS^ 

1,  LAHinARD  AETD   Tbhaiit  —  IAnDLOBD*a 

Lien— DiaposAi.  or  Cbopb— Cbimjnal  Faoa- 

KCUTION— In  DIOTMKNT. 

Under  Acts  29th  Geo.  Araem.  p.  106, 
14&  providing  that  if  any  tenant  of  farm  landa 
diafl,  with  intent  to  defraud,  sell  or  diapose  of 
any  craln  upon  which  there  Is  a  landlord'a 
lien  for  unpaid  rent,  without  the  written  con- 
tent of  the  landlord,  he  shall  be  guilty  of  lar- 
ceny, each  fraudulent  sale  or  disposal  of  grain 
coDStitntes  a  complete  offense;  and  an  indict- 
ment charging  defendant  with  having  disposed 
of  grain  on  a  certain  date,  "and  at  various 
and  other  times  and  dates,*'  without  charging 
that  snch  dlspositioDB  were  part  of  one  transac- 
tion and  in  furtherance  of  a  single  fraudulent 
design,  is  bad  for  duplicity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Big.  Indictment  and  Informatlm,  ||  834^ 
837.) 

2.  Saw. 

Under  Acts  29th  Gen.  Assem.  p.  106,  e. 
146,  I  1,  declaring  "any  tenant  of  farm  lands" 
who  sells  or  disposes  of  any  grain  on  which 
there  la  a  landlord's  lien,  without  the  written 
consent  <tf  tbe  landlord,  guilty  of  larceny,  an  in- 
dictment which  fails  to  charge  that  the  ten- 
ancy was  of  farm  lands  li  fatally  defective. 

8.  IhDICIVENTS— AlDEB  BT  iKTSnnitENT. 

An  indictment  cannot  be  aided  by  Intend- 
ment, but  the  essential  facts  must  bs  averred. 

Appeal  from  District  Court,  Winnebago 
County;  J.  F.  Clyde,  Judges 

The  defendant  was  convicted  of  larceny, 
and  appeals.  Reversed. 

Wealey  Martin  and  Geo.  B.  Pike,  fbr  ap- 
pdlaot  Chu.  W.  Mnllan,  At^.  Oen.,  and 
Lawrence  De  Onff,  Aaat  Att7-  Cten*,  for  tbe 
StatOL 

LADD,  J.  The  Twonty-mnth  General  Aa- 
Kmbly  enacted  that  any  tenant  of  farm 
lands  sball,  witb  Intent  to  defraud,  sell,  c«i- 
ceal  or  In  any  manner  dl8p(»e  of  any  of  tbe 
grain,  or  other  annnal  prodncta  thereof  up- 
on which  there  la  a  landlord's  lien  for  un^ 
ptiA  rent,  without  tbe  written  consent  of  tbe 
landlord,  be  ahall  be  gollty  of  larceny  and 
pnnlsfaed  accordingly."  Section  1,  c.  146, 
106.  'The  payment  of  the  rent  for  the 
lands  upon  wbich  anch  grain  or  other  an- 
nual products  wore  raised  at  or  before  the 
time  the  same  fiUla  due,  shall  be  a  bar  to 
any  prosecution  under  section  (1)  hereof,  and 
no  prosecution  shall  be  commenced  until  such 
rait  be  wholly  due."  Section  2  .(pi«e  107) 
of  same  chapter.  The  provisions  of  the  last 
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section  are  such  aa  to  suggest  that  de- 
^gn  In  creating  the  offense  may  have  been 
to  aid  the  landlord  In  collecting  rent;  rather 
than  the  denunciation  and  punishment  of 
olme.  However  this  may  be.  It  is  plain 
from  the  language  unployed  that  the  of- 
fense is  not  a  continuing  one,  but  that  each 
Bale,  cmcealment,  or  disposal  of  any  of  the 
grain  or  annual  products  burdened  with  the 
lien,  if  -wltb  fnudulent  Intent,  conatltutea 
a  complete  offense  provldii^,  of  ctntrse,  tbo 
tenant  Is  not  able  to  settle  beftne  the  debt 
matures.  See  State  v.  Orr,  89  Iowa,  618,  57 
N.  W.  412;  State  v.  Jameson,  117  Iowa,  812, 
90  N.  W.  622.  Bet  the  Indictment  chafes 
"that  said  Oy  Ashpole,  aa  or  about  the  1st 
day  of  August  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  tiiree,  In  the 
county  aforesaid,  and  at  various  and  oQier 
times  and  dates,  the  exact  dates  and  times 
of  which  are  to  this  grand  jnry  unknown,  be- 
tween the  said  lat  day  of  August,  1908,  and 
tbe  finding  of  this  indictment,  without  the 
written  consent  of  the  landlord,  did  willfully 
and  feloniously,  and  with  Intent  to  defraud, 
sell,  conceal,  and  diapose  of  grain  and  other 
annual  products,  being  oate  and  com,  to  the 
value  of  Blzty  dollars  and  over,  upon  which 
there  was  then  and  tbare,  and  la  at  tiie  time 
of  tbe  finding  of  this  Indictment,  a  land- 
lord's Sen  for  unpaid  rent;  said  grain  and 
producte  being  then  and  there  raised  and 
grown  during  the  season  of  1908  on  the 
premises  known  as  tbe  'Watte  Farm,'  in 
section  thirty-one  (8.  81),  towiuhlp  ninety- 
nine  (T.  09),  range  twoi^'flve  (B.  2fi),  Win- 
nebago county,  Iowa;  tiie  said  defendant, 
Oy  AiAipole,  being  then  and  tiiere  the  tenant 
occupying  said  premlsee— and  that  cash  rent 
to  tiie  amount  ct  four  hundred  fifty  dollars 
was  then  and  there  due  thereon  to  the  land- 
lord and  owner  of  said  premlsee,  to  wit,  Mrs. 
LilUe  Watt,  to  the  amount  of  four  hundred 
atty  dollars,  tor  the  rent  of  said  premises  for 
the  season  of  1903,  which  was  wholly  un- 
paid." This  Indudes  as  many  offenses  as 
there  were  aale^  concealments,  or  disposi- 
tions made  of  the  property  between  the  dates 
named,  for  there  Is  no  averment  that  all 
were  a  part  of  one  transaction,  and  In  fur^ 
therance  df  a  atngle  design  to  defraud.  In- 
deed,  the  trial  proceeded  on  tiie  theory  that 
distinct  and  s^arate  sales  might  be  shown, 
and  all  lumped  In  together,  In  determining 
the  amount  of  property  appropriated.  The 
Indictment  la  bad  for  duplicity.  The  author^ 
Itles  dted  by  the  stete  are  not  In  conflict 
with  this  conclusion.  In  State  Pierce,  77 
Iowa,  245.  42  N.  W.  181,  the  Indictment  was 
cons^ed  not  to  allege  different  conversions 
of  property  at  different  times;  and  in  Steto 
V.  Larson,  8S  Iowa,  659.  62  N.  W.  539.  the 
larceny  chai^d  was  of  property  belonging 
to  different  persona,  but  stolen  In  one  act. 
Appellant  also  rightly  contends  that  the  In- 
dictment la  fatally  defective  In  omitting  the 
averment  ttiat  the  tenancy  was  of  farm 
landa.    Tbe  atetnte  applies  to  no  otiiers. 
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The  oats  and  corn  uxm  said  to  have  grown 
*'on  tlie  premises  known  as  the  Watta  farm/' 
and  It  mlffht  be  Inferred  that  as  thrae  grains 
were  raised  thereon,  and  as  the  premises 
-were  known  as  a  farm,  the  lands  were  farm 
lauds.  The  rule,  howeTer,  Is  well  settled 
that  an  Indictment  cannot  be  aided  hy  In- 
tendmmt  ■  The  essoitlal  facts  most  be  set 
out  and  averred.  State  t.  Potter,  28  Iowa, 
554;  State  t.  Olark,  80  Iowa,  617,  45  N.  W. 
910;  State  T.  Jamison.  110  Iowa,  837,  81  N. 
W.  S94;  State  r.  Qallangher,  123  Iowa,  378, 
98  N.  W.  906. 

Some  other  questtons  are  raised.  Including 
a  contention  that  the  act  under  which  de- 
fendant was  Indicted  la  unconstltntlonal; 
but,  In  view  of  the  disposition  made  of  the 
case,  we  do  not  deem  it  desirable  to  pass 
upon  them  at  this  time. 

Berersed. 


STATE  T.  N0RRI8. 
(Supreme  Oourt  of  Iowa.   July  11,  1009.) 

1.  RJlPB  —  CoBBOBoa^Tion— Statdtobt  Pbo- 

VISIONS. 

The  requIremeDt  of  Code,  t  5488,  prohibit- 
ing a  coBTiction  for  rape  on  the  testimony  of 
the  prosecutrix  ualess  she  be  corroborated  hj 
other  evidence  tending  to  connect  defendant 
with  the  commission  of  the  offense,  Is  met  if 
there  ia  some  evidence  tending  to  corroborate 
prosecutrix  in  connecting  defendant  with  tiie 
commission  of  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  toL  42, 
Cent  Dig.  Rape,  i|  83,  84.] 

2.  Same  —  Suvticienot  or  Gobbobou.tino 

EVIDBNCB. 

The  aufSden^  of  corroborating  evidence 
on  trial  for  rape  la  a  Question  for  the  jaxy, 

[Bd.  Not&— For  casea  in  point,  see  ToL  42, 
Cent  Dig.  Rape.  |  87.] 

3.  SaMB— OPPOBTirNITT. 

In  a  prosecution  for  rape,  evidence  of  op- 
portunity, if  made  by  defendant's  deliberate  act, 
ID  connection  with  evidence  that  be  was  doing 
the  things  which  usually  lead  to  sexual  inter- 
course, such  as  improperly  handling  the  person 
of  the  prosecutrix,  and  the  like,  tenda  to  con- 
nect defendant  with  the  crime. 

[Ed.  Note.— For  cases  In  poii^  SM  vol.  42, 
Cent.  Dig.  Rape,  H  83,  84.] 

4.  Saue. 

Where,  in  a  prosecution  for  rape,  (hough 
the  testimony  did  not  show  certainly  that  stains 
on  drawers  worn  by  prosecutrix  at  the  time  of 
the  alleged  offense  were  caused  by  seminal 
emission,  yet  the  inference  from  the  testimony 
was  that  they  were,  if  such  was  the  fact,  and 
if  no  one  but  defendant  had  bad  an  opportunity 
to  produce  the  stains,  they  afforded  some  cor- 
roboration. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  4S^ 
Cent  Dig.  Rape,  SS  83,  84.] 

5.  Same— Instbuctioks. 

In  a  prosecution  for  rape,  an  Instruction 
that  no  conviction  could  be  tiad  unless  there 
was  corroborating  evidence  tending  to  connect 
defendant  with  the  commission  of  the  crime, 
and  that  stains  on  the  garments  worn  by  prose- 
cutrix were  not  alone  sufficient  corroborating 
evidence  unless  it  was  further  found  that  they 
were  produced  by  defendant's  sexual  inter- 
course with  prosecutrix,  was  not  objectionable 
as  permitting  the  jury  to  find  tba  stains  alone 


saffldent  corroboration,  r^irdlesa  of  how  they 
were  produced  or  who  pioauoed  them. 

6.  Saus—Evidshoe  —  BKLaxions  Bbtweeh 
Fabties. 

In  a  proeecatI(Hi  for  rape,  the  admission 
of  testimony  showing  the  relations  existing  be- 
tween defendant  and  prosecutrix,  his  daa^ter. 
and  his  disposition  towards  her,  extending  over 
several  years,  was  not  prejudicial  error. 

[Ed.  Note. — For  cases  in  poinL  see  y^L  42, 
Gent  Dig.  Bape,  U  68,  64.] 

7.  Same— Sehtence— ExoEBSin  Puribhicbht 
— Rbouotiom. 

In  a  prosecation  for  rape,  a  sentence  of 
defendant  to  life  imprisonment  excessive 
punishment  ander  the  evidence,  necessitating  a 
reduction  of  the  sentence  to  a  term  of  20  years. 

[Ed.  Note.-— For  cases  in  point,  see  voL  42, 
Cent  Dig.  Rape,  S  105.] 

Appeal  from  District  Court,  Jones  County; 
B.  H.  Miller,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  rape,  and  appeals.  Modified,  and,  as  mod- 
ified, affirmed. 

Park  Chamberlain,  for  appellant  Ghaa. 
W.  Mullan,  Atty.  G«n.,  and  Lawrence  De 
QrafC.  Asst  Atty.  Gen.,  for  the  Stete. 

SHBRWIN,  C.  J.  The  defendant  has  been 
twice  convicted  of  raping  his  own  daughter, 
a  girl  under  the  age  of  consent,  and  this  Is 
the  second  appeal  to  this  court  See  State 
V.  Norrls,  122  Iowa,  164,  07  N.  W.  099.  At 
the  close  of  the  state's  case  the  defendant 
moved  for  a  directed  verdict  on  the  ground 
that  there  was  no  evidence  corroborating  the 
prosecutrix  which  tended  to  connect  him 
with  the  commission  of  the  crime  charged, 
and  whether  there  was  or  not  Is  the  prin- 
cipal question  for  determination  on  uils  ap- 
peal. 

The  requirement  of  the  statute  (Code,  S 
S4S8),  Is  met  If  there  is  some  evldeoce  which 
tends  to  strengthen  and  corroborate  the  pros- 
ecutrix In  connecting  the  defendant  with  the 
commission  of  the  offense,  and  the  sufficiency 
of  such  evidence  is  ordinarily  a  question  for 
the  Jury.  State  v.  Norrls.  supra;  State  v. 
Baker,  106  Iowa,  90,  76  N.  W.  509.  The  tes- 
timony of  the  Injured  daughter  showed  that 
she  had  been  the  victim  of  her  father's  un- 
natural lust  for  several  yeara  before  the  in- 
dictment in  this  case  was  found,  but  the 
state  was  required  to  and  did  elect  the  par- 
ticular time  within  the  period  of  Ilmitetlon 
<m  which  It  would  rely  for  a  conviction,  and 
It  elected  to  rely  on  an  act  of  Intercourae 
that  took  place  on  or  about  the  15th  day  of 
January,  1908.  The  corroboration  required 
by  tiie  statute  must  therefore  tend  to  con- 
nect the  defendant  with  the  commission  of 
the  crime  at  that  particular  time.  The  pros- 
ecutrix fasd  been  at  home  two  weeks  or  mora 
Immediately  preceding  the  date  named,  and 
a  part  of  the  time  she  had  been  ill.  She 
occupied  an  upstairs  room  with  her  mother 
and  a  younger  idster  during  all  of  the  time. 
In  the  morning  in  questliMi,  after  the  mother 
had  gone  downstairs,  the  defendant  went  to 
the  room  where  the  prosecutrix  and  his  other 
daughter  were.  The  prosecutrix  was  in  bed 
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at  tiM  time,  and  she  testified  that  tbe  de- 
f end  ant  put  bis  band  on  her  person  In  tbe 
preeoice  of  her  little  riator,  and  ttiat  Imme- 
dlately  thereaftw  he  eent  the  little  girl  down- 
ctaln,  and  then  had  Interconrae  with  ber, 
after  which  they  both  went  downetalre.  The 
motbw  of  the  proeecntrix  teettfled  that  tbe 
defendant  went  upstairs  to  awaken  the  pros* 
ecntrlx  at  the  time  In  qnestion,  and  that  the 
oUier  daughter  came  down  Immediately 
tbereAttet.  Botb  the  prosecntrlz  and  her 
mother  testified  that  after  the  d^endant 
went  downstairs  the  younger  daughter  atfked 
him  what  he  was  doing  to  the  prosecutrix 
upstairs,  and  that  be  answered  that  be  was 
"jnst  plnchl^  her  to  make  hn  get  up."  If 
the  testimoi^  of  the  prosecutrix  and  her 
mother  as  to  the  conrersation  between  tbe 
defendant  and  tbe  other  yonng  daughter  Is 
true,  bis  statement  that  he  was  plndilng  the 
prosecutrix  shows  that  he  bad  bis  band  on 
ber  person,  and  tends  at  least  to  corroborate 
her  stetement  that  he  was  In  tbe  room  while 
she  was  In  bed,  and  tiiat  he  was  handling 
her  peratHk  In  an  Impropa  and  lasdTlons 
manoer,  and  that  he  sent  tbe  Uttie  girl  away. 
Mere  opportunity  does  not  aUma  fnmldi  tbe 
corrob(watl«i  required,  bu^  If  tbe  opportuni- 
ty Is  made  by  flie  defraidant^s  d^lberato  act, 
and  If,  In  connection  therewith,  It  Is  shown 
that  be  was  doing  the  things  whlcb  usually 
lead  to  sexual  Intercourse,  such  as  Improp- 
erly  handling  the  person  of  tbe  prosecutrix 
and  tbe  like,  tbe  evidence  as  a  whole  does 
tend  to  connect  tbe  defendant  with  the 
crime.  Tbe  mother  also  testified  tbat  short- 
ly after  the  alleged  occurrence  she  found 
llghto>lored  steins  on  the  drawers  worn  by 
tbe  prosecutrix,  and  that,  when  asked  what 
occasioned  them,  the  prosecutrix  said  that 
she  guessed  that  she  had  some  kind  of  dis- 
ease, "and  hung  ber  bead,  and  hardly  an- 
swered." The  testimwy  does  not  show  cer- 
telnly  that  the  steins  were  caused  by  seminal 
emission,  but  the  Inference  from  tbe  testi- 
mony Is  that  they  were.  If  such  was  the 
fact,  and  If  no  one  bat  the  defendant  had 
bad  an  opportunity  to  produce  the  stains,  as 
the  evidence  tended  to  show,  they  would  af- 
ford some  corroboration  at  least  State  v. 
Norrls,  supra. 

We  freely  admit  that  tbe  corroboration  In 
this  case  Is  not  particularly  strong,  or  satis- 
fying to  OS,  and  yet,  under  our  repeated  hold- 


ings Ite  saOctency  was  for  the  Jury  to  de- 
termine, and  we  cannot  interfere  with  Ite 
conclu^on.  State  t.  Comstock,  40  Iowa.  265; 
State  T.  McLaughlin,  44  Iowa,  82;  Stete  t. 
Norris,  supra,  ^e  court  instructed  on  tbe 
subject  of  cMToboration,  and  told  tbe  Jury 
that  no  eouTlctlon  could  be  had  unless  there 
was  corroborating  evidence  tmdlng  to  con- 
nect tbe  defendant  with  the  commission  of 
tbe  crime;  and  It  was  further  told  tbat 
stains  on  the  garmente  were  not  alone  snfil- 
dent  corroborating  evidence  unless  It  was 
furthra  fbund  that  they  were  produced  by 
the  d^endanfs  sexual  Intercourse  with  the 
prosecutrix.  We  do  not  think  the  Instruc- 
tion open  to  the  criticism  that  it  permitted 
the  Jnry  to  find  the  stains  alone  sufficient 
corroboration,  regardless  of  bow  they  were 
produced  ta  who  produced  thm.  The  In- 
Btmctidn  as  a  whole  was  In  line  with  what 
we  have  already  said  concerning  corrobora- 
tion, and  we  need  not  further  discuss  It 

Oomplalnt  Is  made  of  the  Introduction  of 
tmrtlmony  showing  tbe  relation  existing  be- 
tween tbe  defendant  and  tbe  prosecutrix  and 
bis  disposition  towards  ber,  extending  ovw 
several  years,  but  we  find  no  prejudicial  er- 
ror In  tbe  rulings. 

Tbe  defendant  was  about  48  years  old 
when  convicted,  and  he  was  sratenced  to 
Imprisonment  tor  lite.  He  now  urges  that 
the  punl^ment  Is  excessive  and  should  be 
reduced  by  this  court  According  to  tbe  tes- 
timony of  the  prosecutrix,  the  defmdant  bad 
been  having  sexual  Intercourse  with  ber  since 
she  was  seven  or  eight  years  old,  and  the 
details  of  tbe  relation  are  peculiarly  revolt- 
ing. Notwltbstendlng  this,  however,  we  are 
constrained  to  bold  tiiat  tbe  punishment  Is 
too  severe.  At  the  time  of  the  trial  the  pros- 
ecutrix was  about  IB  years  of  age,  and-  no 
complaint  had  ever  been  made  by  her  until 
about  a  year  before,  although  she  was  of 
usual  Intelligence,  and  she  never  complained 
to  her  mother  or  to  other  members  of  her 
family.  Tbe  mother  testified  that  she  did 
not  know  of  or  suspect  the  relation  until 
It  was  disclosed  after  the  defendant's  arrest. 
This  singular  condition,  together  with  tbe 
circumstances  appearing,  and  the  weakness 
of  the  corroborating  evidence,  prompt  us  to 
rednce  the  sentence  to  a  term  of  20  years 
In  the  penitentiary,  and,  as  thus  modified, 
the  Judgment  Is  affirmed. 
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STATE  T.  STANLEY. 
(Snpreme  Court  of  Iowa.    July  lli  1905.) 

1.  TBIAZf^lHBTBUCTlOHS. 

The  refusal  of  requested  Instraetloiis,  the 

Eiioclplea  of  which  an  saffidentl^  embodied 
I  the  inatructioDs  of  the  court  on  its  own  mo- 
tion 1b  not  error. 

[EA.  Not& — Fat  cases  in  pc^t,  sea  toL  46; 
Cent.  Dig.  Trial,  SS  Ool-^J 

2.  New  Tbiaz.  —  Nkwz.t  Duootkud  Eti- 

DEROK. 

A  new  trial  will  not  be  awarded  for  new- 
ly discovered  evidence  whidi  la  merely  enmnla^ 
tive. 

[Ed.  Note. — ^For  cases  in  point  aea  toL  87. 
Gent.  Dig.  New  Trial,  U  218-220J 

3.  Sau. 

A  new  trial  will  not  be  granted  for  alleged 

newly  discovered  evidence  of  which  the  moving 
party  had  knowledge  during  the  trial. 

[EkI.  Note. — For  cases  in  point,  see  voL  87, 
OenL  Dig.  New  Trial,  i  205.] 

Appeal  from  Dtetrlct  Oonrt,  AmtanooM 
County;  H.  A.  Roberts,  Judge. 

The  defendant  was  found  guilty  of  the 
crime  of  sednctlon,  and  from  the  Judgmrat 
entered  be  appeals.  AMrmed. 

C.  A.  Baker  and  O.  F.  Howell,  for  app^< 
lant.  Chaa.  W.  Mullan,  Atty.  Gen.,  and 
Lawrence  De  Oratt,  Asst  Atty.  Gen.,  for  the 
State. 

FEB  OUBIAM.  In  the  main  the  conten- 
tions for  error  relate  to  rulings  made  In  con- 
nection with  tbe  introduction  of  the  evidence. 
We  cannot  undertake  to  review  such  rulings 
In  detail,  and  content  ourselves  by  saying 
that  our  reading  of  the  record  makes  it  mani- 
fest that  the  defendant  suffered  no  substan- 
tial prejudice  because  of  the  evidence  per- 
mitted to  go  to  the  jury  on  behalf  of  the 
state;  further,  that  on  his  own  behalf  he 
had  every  opportunity  to  develop  the  defen- 
sive facta  relied  on  by  him  to  secure  an  ac- 
quittal. 

Complaint  is  also  made  of  tbe  refusal  of 
tbe  court  to  give  certain  Instructions  as  re- 
quested. Each  thereof,  as  far  as  expressive 
of  the  law  applicable  to  the  case,  was  em- 
bodied in  the  Instructions  given  by  the  court 
on  Its  own  motion,  and  tbeaa  lattv  vrare  full 
and  clear. 

Certain  language  of  tbe  prosecuting  attor^ 
ney  used  in  argument  to  tbe  Jury  Is  urged 
upon  our  attention  as  being  so  far  unwar- 
ranted and  prejudicial  as  to  call  for  a  re- 
versal. In  this  we  cannot  agree.  That  some 
strong  language  was  used  may  be  conceded, 
but  It  cannot  be  said  that  tbe  trial  court 
abused  its  discretion  in  refusing  to  Interfere. 

One  of  tbe  grounds  of  tbe  motion  for  new 
trial  was  newly  discovered  evidence.  The 
.additional  facts  discovered  as  alleged  are 
disclosed  by  tbe  affidavits  of  the  proposed 
witnesses,  two  In  number.  As  to  tbe  one, 
the  evidence  so  discovered  is  purely  cumula- 
tive in  character.  As  to  tbe  other,  the  ex- 
istence of  tbe  witness  and  the  character  of 
the  information  poasessed  by  her  was  known 


to  the  attorn^  for  defendant  dnrlny 'the 
trial,  and  no  steps  were  token  to  secure  her 
attendance,  or  a  postponnnent  ot  the  trial 
tldttl  her  evidence  could  be  secnred.  More- 
over, it  Is  not  snfflctently  probable  that  tbe 
result  would  be  different  with  her  evidence 
tn  the  record. 

Tbe  record  Is  a  volnmlnoos  on^  and.  In 
onr  view,  no  possible  good  conld  result  from 
a  more  detailed  discussion  of  tbe  points 
made.  We  are  satisfied  that  the  defendant 
bad  a  fair  trial,  and  that  flie  rerdlct  of  tbe 
Jury  was  fally  warranted. 

Tbe  judgment  Is  ^erefore  aCOrmed. 


STATE  V.  BBOWBB. 
(Snpreme  Court  of  Iowa.  July  11.  1906.) 

1.  BuBOi^T  —  BBBA£inG— Ofenino  Cimbkd 

DOOB. 

The  opening  of  a  dosed  door,  and  en- 
trance tliereln  for  the  purpose  ci  larceny,  la 

burglary. 

[Ed.  Note. — For  cases  In  pttot;  sea  voL  8^ 
Gait  Dig.  Burglary,  $  8.] 

2.  Same  —  Bviosnci— FossBssxoH  <a  Ehroixn 
Goods. 

Where  a  larceny  has  been  committed  by 
an  unlawful  breaking  and  entering,  unexplain- 
ed possession  of  the  goods  stolen  is  sufficient  to 
sustain  a  conviction  of  burglary. 

[Ed.  Note. — ^For  cases  In  point  see  voL  8^ 
Cent  Dig.  Burglary,  M  10^107.] 

8.  Samx—"  Building.  " 

An  indictment  charging  the  breaking  and 
entering  of  a  building  is  supported  hy  prm  of 
breaking  and  entering  the  cellar. 

Appeal  from  District  Courts  Jcdmstm  Cmu- 
iy;  O.  A.  BylDgton,  Judge. 

The  defendant  appeals  from  a  judgment 
of  conviction  upon  an  Indictment  diarglug 
him  with  tbe  crime  of  burglary.  Afibmed. 

John  J.  McCue,  for  appellant  Chas.  W. 
Mullan,  Atty.  Gen.,  and  U  De  Graff,  Asst 
Atty.  Gen.,  for  the  States 

WEAVER,  J.  The  burglary  with  which 
tbe  defendant  is  charged  is  the  breaking 
and  entering  of  a  building  owned  by  one 
Lloyd,  and  stealing  a  borae  bide  stored  there- 
in, 

1.  The  claim  of  appellant  that  the  verdict 
of  tbe  Jury  Is  not  sustained  by  tbe  evidence 
Is  untenable.  Tbe  testimony  clearly  tends 
to  show  that  the  door  of  the  cellar  of  the 
building  was  closed,  though  not  locked,  and 
that  some  one  in  tbe  nighttime  opened  tbe 
door  and  entered  the  cellar,  and  stole  tbe 
hide  therefrom.  Tbe  opening  ot  a  closed 
door,  and  entrance  therein  for  the  purpose 
of  larceny,  la  burglary.  Stato  v.  O'Brien,  81 
Iowa,  03,  46  N.  W.  861.  Tbe  defendant  is 
shown  to  have  had  the  hide  In  his  posses- 
sion a  short  time  after  the  crime  was  com- 
mitted, and  to  have  sold  It  to  another  per- 
son. His  explanation  of  his  possession  was 
contradictory  and  unreasonable.  He  did  not 
claim  to  have  owned  tbe  bide  or  to  have  bad 
any  right  to  sell  It,  but  professed  to  have 
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found  It  In  the  bam  of  one  Knbidc,  and,  wajh 
poBlng  It  to  belong  to  a  tjAend  of  hte,  bad 
sold  It  aa  a  Joke.  It  was  for  the  jury  to 
consider  thla  explanation,  and,  to  aay  fbe 
least,  it  Is  not  surprising  tbat  ihey  found  it 
nnsatlsfactoiy.  If  tbe  appellant  -wvn  <m 
trial  fbr  the  larcenr,  tbe  poBseaaUm  ot  the 
recently  stolen  gooda,  withont  reasonable  es* 
planatlon  tending  to  show  It  had  been  otb- 
enrlae  obtained,  wonkt  bare  been  reasonably 
sufficient  to  anataln  a  verdict  of  gnilty.  This 
role  ia  too  familiar  to  require  a  citation  of 
authoritiea.  It  la  equally  true  that,  where  a 
larceny  has  been  committed  by  means  of  an 
unlawful  breaking  and  entering,  such  poe- 
aeaaton  of  tbe  goods  thus  stolen  la  safflcient 
to  sustain  a  conviction  tbr  the  bursary. 
See  State  v.  Brady,  121  Iowa,  501,  97  N.  W. 
62,  and  cases  there  cited.  I^der  the  role 
of  these  precedents,  the  verdict  of  the  jmy 
has  abundant  support  The  attenqit  of  ap- 
pellant to  prove  an  aliU  was  of  a  very  weak 
and  inconclusive  character,  and  the  jury 
was  Justified  In  finding  that  it  was  not  snffl- 
dently  established. 

2.  The  further  proposition  that,  as  ttie  de- 
fendant is  charged  with  breaking  and  enter- 
ing a  building,  proof  of  breaking  and  enter- 
ing tbe  cellar  is  a  fatal  variance,  Is  without 
merit.  Within  the  accepted  and  le^l  signifi- 
cation, the  word  "building"  includes  ttie  cel- 
lar or  basement  as  completely  as  It  does  the 
garret.  Mitchell  v.  Com.,  88  Ky.  M9,  U 
8.  W.  200. 

8.  Complaint  la  made  of  the  instmctlona 
given  by  the  court  as  to  the  effect  of  the  pos- 
session of  the  stolen  property.  While,  not 
stated  in  the  same  language,  the  Instrue- 
tiona.  In  substance,  recognize  and  apply  the 
rule  approved  by  us  in  the  Brady  Case^ 
above  mwtloned,  and  are  therefore  not  er- 
roneous. Of  the  other  instructions  crttidsed, 
we  may  say  they  announce  well-eatablished 
roles  of  law  In  apt  language,  and  contain  no 
error  to  the  appeUanf  s  prejudice.  The  de- 
fendant appeara  to  have  had  a  fair  trial, 
and  hia  gnllt  to  have  been  dearly  estab- 
liahed. 

Tbe  Judgment  of  the  dlatrlct  ooort  la  thert- 
fore  affirmed. 


STATE  V.  BARTLBTT. 
(Sapreme  Court  of  Iowa.    July  11,  1905.) 
1.  Rape— Assault  wfth  IirTsm  —  Oouobo- 

OATION  OF  PBOSEOUTBIX. 

Under  Code,  {  5488.  providing  that  on«  ac- 
cused of  assault  with  intent  to  couunit  rape 
cannot  be  convicted  upon  the  teatimony  of  the 
person  injured,  unleas  abe  be  corroborated  b; 
other  evidence  tending  to  connect  defendant 
with  the  commission  of  the  offense,  corrobora- 
tion is  only  neceaaary  for  the  purpoae  of  con- 
necting defendant  with  tbe  commission  of  the 
crime,  and  the  fact  that  tbe  crime  charged  baa 
been  committed  by  some  one  may  be  eatablieh- 
cd  by  the  testimony  of  proaecntrfz  alone. 

[Ed.  Note.— For  cases  hi  point,  see  voL  42. 
Cent  Dig.  B»9%  I  83.1 


2.  SAUK-Sumoisitcr  o*  Bvidehol 

In  a  prosecation  for  asaaalt  with  Intent 
to  commit  rape,  evidence  held  to  snffldentiy 
corroborate  tlw  proaecatiix  to  Jostify  a  con- 
viction. 

8.  BAUB—TaiAIr— Abouuekt. 

Where,  in  a  prosecution  for  assault  with 
intent  to  rape  the  daughter  of  accused,  defend- 
ant's counsel  songht  to  discredit  the  evidence 
of  prosecutrix  by  pointing  out  that  more  fa- 
vorable opportunity  to  make  an  oaaault  bad  been 
open  to  defendant,  notwithstanding  whldi  none 
bad  t>een  made,  and  there  was  evidence  that 
after  accused  was  arrested  he  sought  an  inter- 
view with  prosecutrix,  in  the  course  of  which 
she  said  that  she  had  told  him  that,  If  he  aver 
did  that  again,  ahe  would  tell  It,  It  was  not 
misconduct  for  the  state's  attorney,  in  argu- 
ment, to  question  whether  the  assault  com- 
plained of  was  the  only  one  of  which  defuid- 
ant  was  guilty. 

4.  SaUE— lUPOTEKCE, 

Impotency  Is  no  defense  to  a  prosecution 
for  assault  with  intent  to  rape. 

[Ed.  Note^For  cosea  In  point,  see  voL  42, 
Cent  Dig.  Rape,  |  20.] 

6.  Samb— ExcEsaivB  Punishickkt. 

Imprisonment  for  20  years  was  not  ex- 
cessive punishment  where  defendant  was  con- 
victed of  assault  with  intent  to  commit  a  rape 
on  the  person  of  bis  daughter. 

[Ed.  Note.— For  cases  In  point,  see  voL  42, 
Cent.  Dig.  Rape,  1 105.] 

Appeal  from  District  Court,  Winneshiek 
County;  L.  B.  Fellows,  Judge. 

The  defendant  was  indicted  for  an  assault 
with  intent  to  commit  rape.  Upon  trial  he 
was  convicted,  and  he  appeala.  Affirmed. 

B.  P.  Johnson  and  N.  M.  Berg,  for  appel- 
lant ChoB.  W.  MuIIan.  Atty.  Gen.,  and  Law- 
rence De  Orafl,  Aaat  At^.  Gol,  fcv  the 
Statei 

BISHOP,  J.  The  assault  alleged  la  char- 
ged to  have  been  committed  upon  the  person 
of  Bertha  Bartlett,  a  female  child  under  the 
age  of  15  years.  It  appears  in  evidence  that 
the  prosecutrix  Is  tbe  dau^^ter  of  the  de- 
fendant It  is  her^testimony  that  bar  mother 
was  away  from  home  at  the  time;  that  she 
(prosecutrix)  had  taken  ha  llttie  brotbo'  and 
Bister,  4  and  6  years  old,  respectively,  to  bed 
with  her,  In  a  downstairs  room,  and  that  her 
brother  Walter,  12  years  of  age,  had  gone  to 
bed  upon  a  couch  in  a  dining  room  adjoining; 
tbat  the  defendant,  wlio  slept  in  an  upstairs 
room,  came  down  In  the  night  and  tt»  as- 
aault  was  then  committed  upon  her,  while 
she  was  lying  In  bed  with  the  other  children. 

1.  The  statute  (Oode^  |  5468)  provides  that 
tbe  defendant  in  a  prosecution  for  an  assault 
with  intent  to  commit  rape  cannot  be  con- 
victed upon  the  testimony  of  the  person  in- 
jured unless  she  be  corroborated  by  other 
evidence  tending  to  connect  tbe  defendant 
with  the  commission  of  the  oCFense.  Relying 
upon  this  statute,  defendant  contends  for  a 
reversal,  for  tbat  the  record  does  not  disclose 
any  sufficient  corroboration  of  the  testimony 
of  the  prosecutrix.  It  will  be  observed  that 
the  statute  goes  no  farther  than  to  require 
c<HToborating  evidence  tending  to  connect 
the  defendant  with  the  oommlasion  of  the 
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crime.  The  fact  that  the  crime  charged  has 
been  committed  by  some  one  may  be  estab- 
lished by  the  testimony  of  the  prosecutrix 
alone.  State  t.  McLaughlin,  44  Iowa,  82; 
State  T.  Cassldy,  83  Iowa,  145,  52  N.  W.  1. 
The  state  Introduced  as  a  witness  the  boy 
Walter  Bartlett,  and  he  testified  that  on  the 
night  in  question  he  was  awakened  by  hla 
sister  Bertha  crying.  He  says  there  was  a 
light  downstairs;  that  upon  looking  through 
the  doorway  into  the  bedroom  he  saw  his 
father,  partially  undressed,  standing  by  the 
bed;  that  *'be  slapped  Bertha,  and  told  her 
that,  if  Bbe  ever  gare  him  away,  he  would  fix 
her  so  that  she  would  not  be  able  to  giro  him 
away  again."  This  evidence  certainly  tend- 
ed to  strengthen  and  corroborate  the  prose- 
cutrix in  connecting  the  defendant  with  the 
offense  which  she  testified  had  been  conmiit- 
ted  upon  her.  And  if  belieyable,  the  Jury 
would  be  warranted  In  finding  the  same  to 
be  sufficient  for  the  pm*poses  of  corroboration. 
Counsel  for  defendant  do  not  seriously  con- 
tend otherwise^  But  It  Is  said  that  the  Jury 
was  not  authorized  to  give  the  evidence  of  the 
boy  any  weight.  Inasmuch  as  he  had  been 
successfully  Impeached.  The  effort  at  im- 
peachment  consisted  of  evidence  on  the  part 
of  several  different  witnesses  for  defendant 
to  the  effect  that  the  boy  had  at  other  times 
and  places  deuled  having  seen  his  father  in 
the  bedroom,  and,  further,  that  his  mother 
made  him  speak  in  accusation  of  his  father 
In  substance  as  he  now  testified.  The  cred- 
ibility of  the  boy  was  a  question  for  the  jury. 
Likewise  the  credibility  of  the  witnesses 
brought  on  to  Impeach  him.  Even  if  the 
Jury  believed  that  the  boy  had  made  some 
statements  out  of  court  inconsistent  with  his 
present  testimony,  still  they  had  the  right  to 
accept  his  sworn  version  of  the  affair  as  the 
truth.  It  appears  that  they  did  so,  and  In 
respect  thereof  they  had  the  approval  of  the 
trial  Judge,  and  they  have  our  approval. 
Roberts  v.  Morrison,  76  Iowa,  821,  S9  N.  W. 
519;  Judge  v.  Jor^m,  81  Iowa,  Q19,  46  N. 
W.  1077;  State  t.  Van  VUet.  »7  Iowa,  887, 
06  N.  W.  748. 

2.  The  further  contention  Is  made  tliat  the 
evidence,  taken  as  a  whole,  is  insufficient  to 
warrant  a  verdict  of  guilty.  We  have  read 
the  record  with  care;  and  we  conclude  that, 
when  the  Jury  had  proceeded  so  far  as  to  find 
the  witnesses  for  the  state  worthy  of  belief, 
any  other  verdict  than  the  one  returned 
would  have  been  a  reproach  upon  the  admin- 
istration of  justice  in  the  state. 

S.  Misconduct  on  the  part  of  the  state's  at- 
torney In  making  hia  closing  argument  to  the 
Jury  is  complained  of.  Waiving  the  question 
as  to  whether  the  matter  properly  appears  in 
the  record,  we  are  content  to  say  that  nothing 
occurred  which  would  warrant  Interference 
with  the  Judgment  At  most,  the  attorney 
did  no  more  than  to  prefer  the  question 
whether  the  assault  as  Instantly  complained 
of  was  the  only  one  of  the  kind  of  which 
defendant  was  guilty.    A  witness  for  the 


state  had  testified  that  after  defendant  had 
been  arrested  h&  sought  out  an  interview 
with  his  daughter,  the  prosecutrix;  that  in 
the  course  thweof  she  said  to  him,  "I  told 
you  if  you  done  that  again  I  would  tell  It. 
even  if  you  killed  me."  The  question  as  pre* 
ferred  by  the  state's  attorney  was  predicated 
upon  such  evidence,  and  a  showing  is  made 
that  this  was  in  answer  to  the  argument  of 
counsel  for  the  defendant,  wherein,  in  sub- 
stance, he  sought  to  discredit  the  evidence  of 
the  prosecutrix  by  pointing  out  that  more- 
favorable  opportunities  to  make  an  assault 
had  been  open  to  defendant,  notwitliBtandins 
which  none  had  been  made. 

4.  As  a  witness  In  his  own  t>eha]f,  defend- 
ant testified  that  for  nearly  a  year  before 
the  alleged  assault  he  had  been  unable,  by 
reason  of  Impotency,  to  engage  in  the  sexuah 
relation.  It  Is  now  complained  of  that  the 
court  did  not  In  any  way  refer  to  such  sub- 
ject-matter in  the  instructions  to  the  Jury. 
No  request  was  made  for  an  Instruction,  hnt, 
aside  from  this,  we  think  none  was  required: 
to  be  given.  WWle  Impotency  may  be  a  suf- 
ficient defense  to  an  indictment  for  the  con- 
summated offense  of  rape.  It  will  not  excuse 
an  assault  with  Intent  1  Wharton,  Crlm. 
Law  (8th  Bd.)  f  662;  1  Blahop,  dim.  Law» 
H  787,  TSa 

6.  The  Judgment  was  that  the  defendant 
be  Imprisoned  in  the  penitentiary  for  the 
term  of  20  years,  that  t>elng  the  maximuD> 
period  authorized  by  the  statute.  The  de- 
fendant complains  of  the  sentence  as  excess- 
ive. We  think  otherwise.  No  fit  characteri- 
sation of  the  offense  of  which  he  was  convict- 
ed can  be  made  in  words.  No  punishment 
short  of  tiie  extreme  ooald  ai^roadi  the  ade- 
quate. 

The  record  is  without  error.  The  Judg- 
ment has  our  unqualified  ai^roral,  and  It  Is 
affirmed. 


MITCHELL  et  al.  v.  PINOKNET  (two  caaes). 
(Supreme  Court  of  Iowa.    July  11,  1903.) 

1.  Triai^Failube  to  SnBKR  IssUB— Haw- 

LX88  EbBOB. 

In  an  action  by  the  purchaser  of  goods  for 
false  representations  and  breach  of  warrant7» 
defendant  could  not  complain  of  the  coarta 
having  failed  to  submit  tM  isme  of  fabe  rep- 
resentations. 

2.  Saijs— Wasbautt— Soli  IninraKiniiT. 

A  warranty  on  the  sale  of  a  chattel  need 
not  be  the  sole  inducement  to  the  pnrchaae,  in. 
orJer  to  give  the  purchaser  m  right  of  action 
for  Its  breacb,  but  It  most  have  been  operative 
in  causing  the  sale. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Sales.  |  TS&l 

8:  SAua  —  Rkliancb  ok  WuBAirrr— Bvi- 

DBNCB. 

In  an  action  by  the  purchaser  of  chattels 
for  a  breadi  of  warranty.  It  is  not  necessary 
that  proof  of  reliance  thereon  be  made  by  the 
positive  testimony  of  the  buyer,  but  It  Is  suffi- 
cient if  it  appears  from  the  clrcnmstanoea. 

[Ed.  Note. — For  cases  in  point,  ses  ToL  4^ 
Cent.  Dig.  Sales,  |  12nj 
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4.  EUn—WASunTT— DiSKASiD  Gattu. 

A  warrant?  of  the  aoundneM  of  cattle  wai 
broken  where  the  cattle  were  Infected  with  the 
senas  of  a  disease  yrbiiA  aftwwards  dereloped* 
though  the  fact  was  not  known  to  the  seller. 

5.  Samb— Bbeach  or  Wabbahtt  —  Aonoih- 

iBBCTUCHOWa. 

Wheiei  in  an  action  for  breadi  of  wsmn- 
b  on  the  sale  of  cattle,  there  was  no  daim 
uiat  there  was  any  breach,  save  that  the  ani- 
mals had  a  certain  diaease,  and  no  other  breach 
rabmitted  to  the  jury,  an  Instmctlon  that  If 
there  was  a  warranty  of  any  or  all  of  the  cat- 
tle, and  It  had  been  broken*  plainUff  was  en- 
titled to  damafcs,  was  not  erroneous,  on  the 
theory  that  it  did  not  limit  the  Jarj  to  the  par- 
ticnlM  breadt  relied  on. 

6.  Tbiai.  —  iHaraucnonB— ComrBUino  In- 

VTBUCTIOnS  ToeSTHU. 

If  inEitmctiona,  when  taken  together,  fair- 
ly present  the  law,  they  are  not  to  Be  condemn- 
ed Decaaae  one  of  them  may  be  incomplete. 

[Ed.  Note.— For  casea  In  point,  see  vol.  416, 
Cent.  Dig.  Trial,  ||  703-717.] 

7.  SaUS  —  BBKACH  OW  WAaBAWTT— Gokmu- 

mGATioR  or  Dibkabb—Dahaoks. 

Id  an  action  for  breach  of  warranty  of 
Boondness  on  the  sale  of  cattle,  an  instruction 
that  plaintiff  was  entitled  to  fab  and  reason- 
able compensation  for  loss  sostained  to  his 
other  cattle  as  the  direct  and  natnral  conse- 
quence of  the  diseased  condition  of  the  cattle 
pDTchased  from  defendant,  if  such  disease  was 
communicated  to  plaintiff's  other  cattle,  was 
not  erroneoos. 

[Ed.  Note.— Fw  eases  in  point,  see  toL  48, 
Gent.  Dig.  SaIm,  i  1281.] 

8.  Tbza]>-Faxi.ubb  to  Reqioest  Inbtbuotioh 

— APPBAIt-EBVIBW. 

Where  a  part;  failed  to  request  a  more  ex- 
plicit instruction  tlian  the  one  given  on  a  cer- 
tain issue,  he  could  not  complain  on  appeal. 

[Bid.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial.  I  628.] 

0.  Sahb— Failubb  to  ICaki  Objboiions— 
Appeax,— RiVIKW. 

Where,  In  an  action  for  breach  of  war- 
ranty on  the  sale  of  chattels,  the  trial  court 
was  not  called  upon  to  pass  on  the  question 
whether  there  was  any  evidence  to  show  ttiat 
one  of  defendants  had  any  connection  with 
the  sale,  the  qnestion  would  not  be  reviowed  on 
appeal. 

Appeals  from  District  Oour^  WlnneabMc 
Gonnt^;  O.  H.  Ediy,  Jodge. 

These  appeals  are  rabmitted  on  the  same 
abstracts  ana  arguments,  and  will  be  dis- 
posed of  in  one  opinion.  Th^  are  each  ac- 
tions at  law  to  recover  damages  for  false 
representations,  and  breach  of  warranty  In 
the  sale  of  some  cows,  and  for  selling  to 
plaintifTa  animals  which  were  diseased.  De* 
fendant  Edwin  Pinckney  denied  any  connec- 
Uon  with  tbe  alleged  sale.  He  farther  plead- 
ed that  the  defendant  James  Pinckney  sold 
the  cows  to  plalntUfB,  and  that  he  (Edwin) 
had  no  connection  therewith.  Defendant 
James  Pinckney  admitted  the  sale  of  the  ani- 
mals to  plaintiffB,  but  denied  all  other  allega- 
tions of  the  petition.  He  also  pleaded  a 
counterclaim  against  plaintiffs  for  the  rental 
of  certain  real  estate,  for  varlons  articles  of 
pei-sonal  property,  and  for  damages  arising 
from  breach  of  covenant  of  lease,  and  for 
certain  other  matters  not  necessary  to  be 
here  mentioned.   A  repl7  was  flled  to  this 


counterclaim,  and  on  the  Issues  thus  joined 
the  case  was  tried  to  a  Jury,  resulting  in  a 
verdict  and  Judgment  for  plaintiffs  against 
both  defendants,  and  ther  each  appeal.  Af- 
firmed. 

George  D.  Peters  and  Oliver  Gordon,  for 
appellants.  A.  0.  Bipley,  8.  A.  Warner,  and 
Andrew  Miller,  for  appelleea, 

DEEMEB.  J.  Save  one,  the  questions 
raised  are  common  to  each  appeal.  That  one 
we  shall  consider  In  a  separate  brancOi  of 
this  opinion. 

In  May  and  June  of  the  year  1902,  plain- 
tiffs purchased  of  one  or  both  of  the  defend- 
ants 21  head  of  cows.  The  negotiations  were 
conducted  with  the  defendant  James  Pinck- 
ney; his  son,  the  defendant  Edwin,  being  at 
that  time  In  Europe.  It  Is  claimed,  however, 
that  Edwin  was  a  Joint  owner  of  tbe  pn^ 
erty,  and  is  liable  with  his  father,  James. 
This  presents  one  ot  the  principal  Issues  of 
fact  In  the  appeal  of  Edwin  Pinckney.  Plain- 
tiffs claim  that  James  Pinckney  orally  rep- 
resented and  warranted  that  the  animals 
"wCTe  sound  and  all  right  In  every  particular, 
and  that  they  were  sound  and  with  calf," 
whereas  in  truth  they  were  not  sound,  but 
were  afflicted  with  a  disease  known  as  "con- 
tagious abortion,"  and  that  they  were  not 
with  calf;  that  plaintiffs  relied  upon  these 
statements  and  warranties,  and  believed 
them  to  be  true,  and  that  defendants  knew 
them  to  be  false  at  the  time  they  made  them; 
that  many  of  tbe  cows  died;  that  few,  if 
any,  were  with  calf;  and  that  they  commu- 
nicated the  disease  to  other  cattle  owned  by 
plaintiffs,  causing  them  great  damage.  The 
dmlal  Interposed  by  the  defendants  put  all 
these  matters  in  Issue.  The  Jury  was  Justi- 
fied In  finding,  as  it  no  doubt  did,  that  de- 
fendant James  Pinckney,  as  an  Inducement 
to  the  sale  of  the  cattle  r^resented,  and 
stated  to  plaintiffs,  or  one  of  them,  that 
"th^  are  all  good,  young,  straight  cows, 
sound  and  all  right**  It  was  also  Justified  In 
finding  that  at  the  time  of  the  sale  they  were 
not  sound,  but  were  diseased  with  what  Is 
known  to  veterinary  sm^eons  as  "contagious- 
abortion."  Tbe  trial  court  submitted  the 
case  to  the  Jury  solely  upon  the  Issue  of  war- 
ranty or  no  warranty,  leaving  out  the  ques- 
tion of  tRlee  representations  In  the  sale  of 
the  property.  Of  this  defendants  may  not 
Justly  complain,  for,  If  any  mistake  was 
made,  it  was  to  plaintiffs'  prejudice.  But  it 
is  said  that  there  Is  no  evidence  that  plain- 
tiffs relied  upon  the  warranty  or  representa- 
tions, or  that  they  induced  the  sale.  The 
court  Instructed,  In  effect,  that  the  warranty 
need  not  be  the  sole  inducement  to  the  pur- 
chase, but  that  It  must  have  been  operative 
In  causing  the  sale.  This,  of  course,  is  the 
law.  Rose  v.  Meeka,  91  Iowa.  715,  59  N.  W. 
80;  Tewkesbury  t.  Bennett,  81  Iowa,  8S;  Pow- 
eU  T.  Chlttlck,  89  Iowa,  SIS,  56  N.  W.  6S2. 
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But  It  is  not  necessarr  tbat  proof  of  reliance 
thereon  be  by  tbe  positive  testimony  of  the 
buyer.  It  Is  sufficient  If,  considering  all  tbe 
circumstances,  such  fact  fairly  appears. 
Case  Co.  t.  McKlnnon,  82  Minn.  76,  84  N. 
W.  &46;  Ormsby  v.  Bndd,  72  Iowa,  80,  33 
N.  W.  457.  Indeed,  we  have  held  that  where 
the  warranty  is  a  part  of  the  contract  of  sale, 
and  a  part  of  the  consideration  of  the  pur> 
chase  price,  the  purchaser  need  not  show  by 
direct  evidence  tbat  he  relied  npon  It,  as  tbe 
law  will  presume  that  he  did.  Norrls  v. 
Klpp,  74  Iowa,  444,  38  N.  W.  162.  Further, 
it  Is  said  there  is  no  evidence  that  the  cows 
bad  contagious  abortion  when  sold  to  the 
plaintUCs,  and  no  evidence  that  there  is  such 
a  disease.  There  was  a  conflict  In  tbe  testi- 
mony on  both  propositions,  which  tbe  Jury 
was  required  to  settle,  and  with  its  conclu- 
sion we  are  not  disposed  to  Interfere. 

2.  Among  other  things,  tbe  instructions 
are  challenged.  Tbe  sixth,  eighth,  and  ninth 
are  the  ones  of  which  complaint  is  made. 
We  might  very  well  refuse  to  coDsider  any 
of  them,  because  they  were  not  excepted  to  in 
a  proper  manner.  But  for  the  purposes  of 
tbe  case,  we  shall  treat  them  as  If  pn^r  ex- 
ception had  been  taken.  Tbe  sixth  refers  to 
the  warranty,  and  says  tbat  It  would  be 
broken  if  any  of  tbe  cattle  were  Infected  with 
the  germs  or  microbes  of  a  disease  which 
afterward  developed,  trbether  tbat  fact  was 
known  to  defendant  James  PInckney  or  not 
This  was  correct  Stevens  v.  Bradley,  89 
Iowa,  174,  66  N.  W.  420.  But  It  Is  said  tbat 
tbe  instruction  did  not  confine  the  warranty 
to  the  exact  breach  alleged.  This  part  of  tbe 
Instruction  was  not  dealing  with  tbat  ques- 
tion, but  with  tbe  effect  of  Pinckney's  knowl- 
edge, or  the  want  of  it  The  Instruction 
closes  with  this  thought:  That  unless  some 
of  tbe  cows  were  Infected  with  contagious 
abortion  at  tbe  time  of  the  sale,  there  was  no 
breach  of  warranty.  This  covers  the  exact 
point  made  by  appellants,  and  tbe  Instruc- 
tion, as  a  wbole.  Is  clear  and  consistent.  In 
the  eighth  Instmctlou  tbe  jury  was  told  that 
if  there  was  a  warranty  of  any  or  all  of  the 
cattle,  and  the  warranty  was  snbstantlany 
as  claimed  In  the  petition,  and  the  warranty 
had  been  broken,  then  defendant  James 
PInckney  would  be  liable  to  plaintiffs  for  the 
damages  caused  by  such  breach.  The  con- 
tention here  Is  tbat  the  jury  was  not  limited 
to  tbe  particular  breach  relied  upon.  This 
complaint  Is  hypercritical.  There  was  no 
claim  anywhere  either  In  pleadings  or  proof 
that  there  was  any  breach,  save  that  the  ani- 
mals had  contagious  abortion.  True,  this  In- 
struction does  not  limit  tbe  jury  to  tbe  par- 
ticular breach  alleged;  but  It  Is  so  well  known 
as  not  to  require  the  citation  of  aotbotlties 
that  tbe  Inatmctioiis  must  tw  taken  togetlier. 


and  If,  when  so  taken,  they  fairly  present 
tbe  law,  they  wUl  not  be  condemned  because 
one,  taken  alone,  may  not  be  complete  in  It- 
self. The  eighth  instruction  had  reference 
to  tbe  joint  and  several  liability  of  tbe  de- 
fendants, and  was  not  Intended  to  be  a  full 
exposition  of  tbe  law  applicable  to  war- 
ranties. In  the  sixth  tbe  jury  was  told  that 
If  the  cows  were  not  afflicted  with  contagions 
abortion  at  the  time  of  the  sale,  there  was 
no  breach  of  warranty.  Taken  in  connection 
with  the  ^ghth,  there  was  no  error.  In  the 
ninth,  which  related  to  the  measure  of  dam- 
ages, the  jury  was  told.  In  substance,  that 
plaintiffs  were  enUtied  to  fair  and  reason- 
able compensation  for  the  loss  which  they 
sustained  to  their  other  cattle  as  the  direct 
and  -natural  consequence  of  tbe  diseased  con- 
dition of  the  cattle  purchased  of  the  defend- 
•ants,  provided  the  jury  found  that  such  dis- 
ease was  In  fact  communicated  to  such  other 
cows.  This  instruction,  while  not  perhaps, 
as  explicit  as  it  might  have  been,  surely  pre- 
sents the  law.  Joy  v.  Bitzer,  77  Iowa,  73,  41 
N.  W.  ere,  3  L.  R.  A.  184;  Stevens  v.  Bradley, 
supra.  If  defendants  desired  a  more  explicit 
one,  they  should  have  asked  it  As  they  did 
not  do  so,  they  are  in  no  petition  to  com- 
plain. 

3.  The  chief  point  relied  npon  by  Edwin 
PInckney  Is  that  there  is  no  evidence  that  he 
owned  any  part  of  tbe  cattle,  or  was  in  any 
manner  concerned  In  the  sale.  True,  he  had 
no  part  In  the  sale,  as  It  was  conducted 
wholly  by  his  father;  be  at  the  time  being  in 
Europe.  But  there  was  evidence  from  which 
tbe  jury  may  have  found  from  his  admissions 
alone  that  he  was  interested  in  tbe  stock. 
Moreover,  this  question  was  not  raised  Id  the 
trial  court  by  motion  to  direct,  request  for 
instructions,  or  by  motion  for  a  new  trial  ad- 
dressed to  the  particular  point  Tbe  instruc- 
tion relating  to  this  matter,  as  given  by  the 
trial  court,  was  correct,  as  an  abstract  prop- 
osition of  law,  and  Is  not  cfaallenged.  As  tbe 
trial  court  was  not  called  upon  to  pass  npon 
this  question,  we  may  not  consider  It 

4.  Allied  misconduct  of  a  juror  is  relied 
upon  as  a  basis  for  a  new  trial.  The  trial 
court  was  justified  in  finding  from  tbe  testi- 
mony taken  before  It  which  was  conflicting 
in  character,  that  no  such  misconduct  oc- 
curred. We  do  not  ordinarily  interfere  In 
such  matters,  for  the  trial  conrt  has  peculiar 
advantages  which  we  do  not  possess. 

6.  Lastiy  it  is  said  tbat  tbe  damages  are 
excessive.  H^,  again,  there  was  a  decided 
conflict  in  the  testimony;  and  it  was  for  ttie 
jury,  under  tbe  supervision  of  tbe  trial  court 
to  find  the  fact  No  such  passion  or  prejudice 
is  indicated  as  will  Justify  our  Interference. 

There  Is  no  error  in  tbe  record,  and  tbe 
judgment  ai  to  each  defodant  li  affirmed. 
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STATE  r.  BUCEMAN. 
(Sapreme  Conrt  of  MIimeBota.  July  21, 1900.) 

BTATB— Civn.  ACTIOK»— LlABILlTT  FOB  COBTS. 

The  state  is  liable  for  coeia  and  diaburae- 
menta  in  civil  actions  brought  hj  it,  though 
not  in  criminal  prosecations. 

[Ed.  Note.— For  cases  in  point,  see  toL  44, 
Cent.  Dig.  States,  I  20a] 

(SrllabDs  by  the  CoortO 

Appeal  from  taxation  of  costs.  Affirmed. 
For  fwmer  (^tlnlon,  see  104  N.  W.  240. 

PESB  GTJBIAM.  Tbla  i»  a  dvU  action, 
l»Du^t  by  the  state  to  recover  damages  for 
a  trespass  alleged  to  hare  been  committed 
vpon  Its  lands  by  defendant  A  demurrer 
-was  Interposed  to  the  complaint,  which  was 
snstalned  br  the  order  of  tbe  trial  court, 
which  order  was  affirmed  on  appeal  to  this 
conrt,  wlua»upon  d^endant  gave  notice  of 
taxation  of  costs  and  disbursements,  to 
which  tbe  state  Interposed  an  objection  on 
tbe  groond  that  no  costs  or  disbursements, 
ezc^t  clerk's  fees,  were  taxable  against  the 
state.  The  dork  OTermled  the  objection,  tax* 
ed  the  costs,  and  the  state  appealed. 

Tbe  action  of  tbe  dwk  Is  affirmed.  While 
costs  and  disbursements  are  not  taxable 
i^lnst  tbe  state  In  a  criminal  prosecatirai, 
no  sonnd  reason  occurs  to  ns  why  tbe  state 
should  not  be  liable  therefbr  In  an  ordinary 
dvll  action.  The  rule  at  common  law  donb& 
leaa  Is  that  the  state  is  not  liable  tor  costs 
and  disbursements,  and  can  be  made  so  only 
by  expreas  statute^  6  Ihicy.  Fl.  ft  FT.  161. 
But  that  rule  applies  mm  particularly  to 
criminal  actions.  Our  statutes  are  Buffldent- 
ly  braed  to  rendu  tbe  state  liable  in  dvU 
acttons.  Thej  provide  that  In  vrerj  action 
broi^bt  fn  Uie  courts  of  this  state  the  pr^ 
valUng  party,  shall  be  entitled  to  bis  costs 
and  disbusements.  Sections  6500-661^  Oen. 
St  1804.  The  statutes  dted  refer  to  dvU  ac- 
tlMis  senOTally.  and  we  construe  them  to  In- 
clude the  state  whenever  It  prosecutes  a  dvll 
action,  and  that  It  is  liable  for  costs  and  dls- 
bursemeuts  to  the  same  ratent  as  other  par- 
Uea.  The  fact  that  no  execution  can  Issue 
against  the  state  does  not  necenarily  deter- 
mine the  question.  The  party  entitled  to 
coste  may  tax  them,  and  trust  to  the  integ- 
rity of  tlie  state  to  pay  Its  debts  In  ttie  usual 
way  by  l^IslatlTe  appropriation. 

Tbe  derk's  taxation  of  costs  and  disburse- 
ments is  affirmed. 


BARRON  v.  UEDLOrP  et  ol. 
(Soirnme  Court  of  Mianesota.   July  21,  1905.) 

L4NOLOBD  AHO  TKNAJIT  —  FaZLUSI  TO  Bs- 
PAIB— LXABniTT  or  LAHDLOBO— BVIOXNOI. 
Action  to  recover  for  personal  injuries 
claimed  to  have  been  sustained  by  the  plaintiff 
by  reason  of  the  alleged  negligence  of  tbe  de- 
fendants in  making  and  fulmg  to  make  re- 
pairs upon  premises  oocnpied  by  her,  which 
they  Mreed  to  make.  Bela: 

1.  Where  a  landlord  agrees  to  reiralr  and  keep 
la  fQwir  the  leased  premises,  his  right  to  enter 

104N.W^19 


and  have  possession  <rf  tbo  premises  for  that 
purpose  is  necessarily  implied,  and  his  duties 
and  liabilities  are  in  some  respects  similar  to 
Uioso  of  an  owner  and  occupant  And  if  his 
negligence  in  making  or  failing  to  make  the 
repairs  results  in  an  unsafe  condition  of  the 
premises,  he  is  liable  for  injuries  caused  there- 
by to  persons  lawfully  upon  the  premises,  who 
are  not  guilty  of  contributory  negliguice  on 
their  part 

[Ed.  Note.^ — For  cases  in  point  eee  voL  32, 
Gent  Dig.  Landlord  end  Tenant  SS  547,  670.] 

2.  The  evidence  In  this  case  sustains  the  ver- 
dict to  the  effect  that  the  defendants  were 
guilty  of  such  negligence,  and  that  the  plain- 
tiff was  not  guilty  of  contributtny  negUgraco. 
(Syllabus  by  the  Court) 

Appeal  from  District  Oour^  Blue  Bartb 
County;  Lorln  Gray,  Judge. 

Action  by  Locretla  W.  Barron  against  A. 
Q.  Lledloff  and  others.  Verdict  for  plaintltt. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.  Affirmed. 

W.  A.  Funk,  for  appellants.  W.  N.  Ply- 
mat  for  reqpondent 

START,  O.  J.  The  defendants  are  the 
owners  of  a  two-story  brick  store  and  living 
rooms  on  Front  street  in  the  dty  of  Men- 
kato,  and  on  February  24,  1904,  they  gave  s 
written  lease  thereof  to  Mr.  William  R.  Oran- 
dali  for  the  term  of  one  year,  to  commence 
March  16tb  thereafter.  In  and  by  tbe  lease 
I  the  defendants  agreed  to  put  the  premises  in 
flrst-class  condition,  and  to  care  tor  ordinary 
repairs.  The  lease  contained  no  llmltatlonB 
on  the  right  of  tbe  lessee  to  sublet  the  prem- 
ises, or  any  part  of  them.  He  sublet  to  tbe 
plaintiff  two  of  the  living  rooms  in  the  sec- 
ond story  of  tbe  boilding,  with  the  right  to 
use  an  adjoining  porch,  which  was  a  part  of 
the  building.  The  plaintiff,  on  September  22, 
1  1901,  and  while  she  was  occupying  the  rooms 
as  such  sublessee,  was  Injured  by  the  break- 
ing of  a  board  in  the  floor  of  the  porch  upon 
which  she  stepped,  whereby  she  was  thrown 
down.  It  is  claimed  that  the  floor  was  de- 
cayed, and  In  a  dangerous  condition,  by  rea- 
son of  the  negligence  of  the  defendants  In 
falling  to  put  it  In  a  safe  condition  of  repair 
and  by  the  negligent  manner  In  which  repairs 
undertaken  by  them  were  made.  This  action 
was  brought  to  recover  damages  for  the  per- 
sonal injuries  so  sustained  by  tbe  plaintiff. 
She  obtained  a  verdict  for  $200,  and  the  de- 
fendants appealed  from  an  order  denying 
their  motion  for  a  new  trial.  Tbe  important 
contention  of  the  defendants  is  that  as  a 
matter  of  law,  the  plaintiff  cannot  recover 
in  this  case  for  the  reasons  following, 
namely: 

1.  Tbe  measure  of  damages  for  a  breach 
of  a  covenant  by  the  lessor  to  keep  the  leased 
premises  in  repair  la  the  difference  between 
the  agreed  rent  and  the  rental  value  of  the 
premises  without  the  r^alrs,  and  that  dam- 
ages for  personal  Injuries  are  too  remote.  It 
may  be  conceded  that  this  is  the  correct 
measure  of  damages  In  an  action  on  the  con- 
tract but  the  rule  has  no  application  to  an 
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action  In  tort  to  recover  damages  for  per^ 
Bonal  Injuries  sustained  by  the  negligence  of 
tlie  lessor  In  making  or  falling  to  make  re- 
pairs which  be  agreed  to  make  bj  his  lease. 
Such  alleged  negligence  was  the  basis  of  re- 
covery submitted  by  the  trial  court  to  the 
Jury  in  this  case.  Where  there  Is  no  agree- 
ment by  a  landlord  to  do  so,  he  is  under  no 
legal  obligation  to  make  repairs  upon  the 
leased  premises;  nor  is  he  liable  to  the  ten- 
ant or  any  oth^  person  for  Injuries  resulting 
from  the  premises  being  out  of  repair  when 
he  is  not  guilty  of  any  fraud  or  concealment 
and  the  defects.  In  the  premises  are  equally  ! 
obvious  to  all  parties.  Harpel  t.  Fall,  63  | 
Minn.  520.  65  N.  W.  913.  But  where  the  \ 
landlord  agrees  to  repair  and  keep  In  repair  | 
the  leased  premises,  bis  right  to  enter  and  | 
have  possession  of  the  premises  for  that  pur- 
pose is  necessarily  Implied,  and  his  duties 
and  liabilities  are  In  some  respects  similar  to 
those  of  an  owner  and  occupant.  And  if  his 
negligence  In  making  or  falling  to  make  the 
repairs  results  In  an  unsafe  con(]Itlon.  of  the 
premises,  he  is  liable  for  Injuries  caused 
thereby  to  persons  lawfully  upon  the  prem- 
ises, who  are  not  guilty  of  contrtbntory  neg- 
ligence on  their  part  18  Enc.  of  Law,  236; 
Olson  V.  Schultz,  67  Minn.  4W,  70  N.  W.  779, 
36  L.  R.  A.  790,  64  Am.  8t  Bep.  437;  Wil- 
cox T.  Hines,  100  Tenn.  5S8,  46  8.  W.  297, 
41  L.  R.  A.  278,  66  Am.  St  Rep.  785.  The 
landlord,  however,  Is  not  a  guarantor  of  the 
safety  of  the  premises,  for,  as  suggested,  lils 
liability  does  not  rest  upon  contract,  but  ui>- 
on  his  negligence;  the  contract  to  repair  be- 
ing a  mere  matter  of  inducement  from  which 
arlset  his  affirmative  duty  to  exercise  care 
as  to  the  condition  of  the  leased  premises. 
It  is  not  necessary  to  show  that  he  had  ac- 
tual notice  of  the  unsafe  condition  of  the 
premises  in  order  to  chaise  him  with  negli- 
gence, for  it  is  sufficient  if  It  be  shown  that 
he  either  knew,  or  by  the  exercise  of  ordinary 
care  he  might  have  known,  their  condition. 
The  evidence  In  this  case  as  to  the  defend- 
ants' alleged  negligence  is  sufficient  to  sus- 
tain the  finding  of  the  Jury  on  the  quesUon 
of  the  defendants'  negligence.  It  is  also 
nrged  by  the  defendants  that  there  was  no 
contractual  relations  between  them  and  the 
plaintiff.  Whether  this  be  so  or  not  is  im- 
material, for  the  plaintiff,  by  virtue  of  her 
sublease,  was  rightfully  upon  and  using  the 
premises. 

2.  The  defendants  farther  contend  that  the 
undisputed  evidence  establishes  as  a  matter 
of  law  the  contributory  negligence  of  the 
plaintiff.  This  presents  the  most  doubtful 
question  In  the  case,  but  upon  a  conslderatloo 
of  the  whole  evidence  relevant  thereto  we 
are  of  the  opinion  that  the  question  was  one 
of  fact.  The  court  clearly  and  fairly  submit- 
ted the  question  to  the  Jury,  and  their  ver- 
dict Is  sustained  by  the  evidence. 

3.  The  defendants  assign  as  enor  certain 
rulings  of  the  trial  court  as  to  the  admission 
of  evidence.   Only  three  of  them  are  urged 


in  defendants'  turlef;  hence  aB  others  are 
waived.  The  first  one  urged  relates  to  the 
admission  of  the  testimony  of  a  tormet  ten- 
ant who  occupied  the  premises  Just  prior  to 
the  time  they  were  occupied  under  the  lease 
here  In  question,  to  the  effect  that  he  told 
one  of  the  defendants  that  the  porch  was  in 
an  unsafe  condition,  and  If  It  was  not  re- 
paired some  one  was  liable  to  be  Injured 
thereby.  This  evidence  was  received  over 
the  objection  of  the  defendants,  and  properly 
so,  as  It  tended  to  charge  the  defendants  with 
knowledge  of  the  condition  of  the  porch. 
The  next  alleged  error  relates  to  the  admis- 
sion of  the  testimony  of  the  plaintiff  as  to 
the  amount  she  paid  the  physician  who  treat- 
ed her  for  her  injuries.  The  objection  is 
that  this  was  not  the  best  evidence  of  the 
fact  nor  was  it  competent  evidence  of  her 
damages.  It  la  not  apparent  from  the  rec- 
ord that  there  was  any  better  evidence  of  the 
amount  she  paid  to  the  physician  than  her 
own  testimony,  as  it  was  a  matter  within 
her  own  personal  knowledge.  The  fact  of 
payment  was  relevant  to  the  question  of  dam- 
ages, whldi  were  properly  alleged  In  the  com- 
plaint. The  last  error  relates  to  the  admis- 
sion of  a  conversation  between  the  lessee  and 
tlie  plaintiff  tending  to  show  a  subletting  of 
a  part  of  the  premises  to  her.  This  was 
proper  for  the  purpose  of  showing  that  she 
was  rightfully  upon  the  premises  when  she 
was  Injured.  We  find  no  leveralble  error  In 
the  record. 
Order  affirmed. 

BINOLP  V.  THOMPSON. 

(Supreme  Court  of  Minnesota.    July  21,  1905-) 

AppIicatUm  tor  reargument  Granted. 
For  former  opinion,  see  103  N.  W.  1026. 

START,  C.  J.  Ordered  that  the  appellant's 
application  for  a  reargument  herein  be,  and 
It  Is  hereby,  granted  upon  the  question  only 
whether  the  damages  are  excessive.  Such 
reargument  to  be  upon  printed  or  typewrit- 
ten briefs.  The  appellant  to  serve  and  file 
his  brief  within  16  days  from  the  date  here- 
of, and  the  respondent  to  serve  and  file  her 
brief  within  15  days  thereafter. 


KAMPFBR  V.  BAST  SIDB  SYNDIOATB 
•t  at 

(Supreme  Court  of  Minnesota.  June  80,  1906.) 

1.  Hdbband  ako  Wife— Lbasx  to  Husbaho 
— PuBCUASE  OF  Tax  Title:  bt  Wife. 

A  married  woman  1b  not,  by  reason  of  her 
relation  to  her  husband,  prohibited  from  pur- 
chasing tax  titles  upon  property  which  be  holds 
nnder  a  lease  fnnn  a  third  party. 

2.  Adverse  Claucs— Aotior  to  DercBMiin— 
JuraovEMENTS— FiNoiHas— Tax  Dbds. 

Id  an  action  to  determine  adverss  claims 
where  there  was  a  claim  for  ImprovemeDti  un- 
der the  occupying  claimant's  act  htid: 

(1)  That  upon  the  findings  of  fact  and  con- 
clusion of  law  the  description  ot  a  city  lot  was 
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•iilBct«Dtl7  certain  to  enable  Its  locatloo  and 

identitr. 

(2)  That  the  findinn  <^  fact  reasonably  con- 
strued indicate  that  the  premtsea  were  held  by 
the  occupant  under  color  of  title  in  fee. 

(3)  That  the  findingB  of  fact  sostain  the  con* 
dosions  of  law,  and  aathorleed  the  jadamtfit 
directed. 

(SyUaboa  by  the  Court.) 

Appeal  from  DUtrlct  Court,  Ramsey  Ooun- 
ty;  William  Louis  Kelly,  Judge. 
Action  by  Augusta  Kampfer  against  tbe 
.East  Side  Syndicate  and  Marcellna  L.  Coun- 
tryman, receiver.    Judgment  for  plaintlfF, 
and  defmidants  appeal.  Affirmed. 

Edward  B.  Orarei,  for  aE^laoti.  Wil- 
liam G.  White,  for  respondoat 

LOVELY,  J.  In  an  actloii  undw  tbe  stat- 
ute to  determine  adrerse  claims,  findings  of 
fact  and  law  w»e  made  holding  that  defend- 
ant bave  judgment  for  a  cltr  lot  c<mdttloned 
tliat  platntlff,  an  occupying  claimant,  haTe  pay 
for  ber  Imiwovement^  and  was  entitled  to 
rectire  certain  anma  paid  In  liQOldation  of 
taxes  paid  or  bid  in  by  her  at  tax  salesL  Tbe 
evldsnce  was  not  returned  eltbra  In  a  Ull  of 
exceptiona  or  settled  case;  and  this  brings 
here  only  the  findings,  with  the  question 
wbetber  they  support  tbe  Judgment,  On 
tbls  appeal  three  questions  only  are  present- 
ed wbldi  we  deem  It  our  duty  to  notlca  It 
was  claimed  that  tbe  description  of  the  jffop- 
erty  was  ImpwfSct,  an  impossible  descrip- 
tion in  tect  We  have  feactaed  the  conclusion 
that,  whlls  tbe  description  was  tecbntcally 
Inaccurate,  It  was  not  an  impossible  descrlp- 
tl«i,  but  swdi  as  would  enable  a  snrr^r  to 
locate  tbe  property  in  suit  from  what  was 
correctly  described  in  tbe  complaint,  which  Is 
sufficient  (£>ob»^  t.  Seal  Estate  Ins.  Co., 
85  Minn.  618,  80  N.  W.  858);  and  we  can  con- 
ceive of  no  bmeflt  In  setong  ftorth  or  con- 
struing the  description  at  length,  since  under 
the  findings  of  tbe  court,  which  must  control 
in  this  case,  fbe  Ideotlty  and  location  ot  the 
premises  was  well  known  and  acted  upon  by 
all  parties  to  this  suit  for  a  number  of  years 
prior  to  the  commencement  of  the  action,  and 
hence  this  description  In  the  tax  deeds  and 
c»tiflcatas  upon  whidi  plaintiff's  color  of 
title  rested  was  sufficient 

It  was  further  ursed  that  plaintiff,  a  mar- 
ried lady,  in  m^Mng  het  claim  tor  Improve- 
ments and  taxes  paid,  was  tbe  wife  of  an  In- 
diridual  who  was  tbe  lessee  from  defendant 
of  tlw  property;  tliat  she  was  prohibited  for 
this  reason  in  obtaining  tax  titles  or  adverse 
iBtoests  to  tbe  defendant  It  is  not  very 
clear  when  the  plalntUTs  husband  was  the 
lessee  of  the  def^dan^  or  whether  the  lease- 
holA  relation  bad  terminated  when  tbe  tax 
titles  were  acquired.  But  this  is  of  very  lit- 
tle ccmsequmce,  since  there  is  no  restriction 
which  bars  a  wife  In  tbls  state  from  acquir- 
ing a  title  against  properQr  by  reason  ot  any 
relationship  betweai  tbe  husband  and  others 
to  which  she  has  no  farther  prlrlty  than  In 
ber  occnpan4*y  of  the  premises  as  tbe  wife 


of  ber  husband  and  under  the  legal  obliga- 
tions  and  duties  artehig  from  tbe  marital  re- 
lation. 

The  Important  legal  question  presented  on 
this  appeal  arises  upon  the  consideration  of 
the  question  whether  tbe  plaintiff  was  hold- 
ing under  color  of  title  In  fee.  In  one  of  the 
findings  of  tbe  trial  court  it  waa  qieclfically 
held  and  pointed  out  that  a  certificate  was 
Issued  upon  the  clearing  up  tax  sales  under 
Laws  lSd9,  p.  410,  c.  S22.  The  court  was  un- 
der the  Impression  that  tbe  deed  issued  was 
regular  on  Its  face,  but  It  also  appears  from 
the  findings  that  the  proper  notice  of  re- 
demption and  time  allowed  to  run  thereon, 
as  held  under  Cole  v.  Lamm,  81  Hlnn.  463, 
84  N.  W.  S29,  bad  not  elapsed,  and  for  this 
reasoh  the  certificate  could  not  give  sufficient 
color  of  title  In  fee,  and,  were  It  not  for  the 
ranalning  findings  of  the  trial  court  refer- 
ring to  allegations  in  the  pleadings  which 
are  found  to  be  true,  refmrlng  to  a  number 
of  deeds  which  were  considered  by  tbe  trial 
court,  tbe  Judgment  would  have  to  be  set 
aside;  but  we  think,  glvli^  a  fair  and  llboral 
construction,  to  tbe  entire  findings  of  tbe 
conrt,  and  applying  tiie  presumption  in  favor 
of  the  conclusion  reached  as  Indicated  by  its 
monorandnm,  there  Is  upon  such  presump- 
tion reasonable  grounds  for  holding  that  the 
findings  of  fact  sustain  the  conclusion  of  law 
upon  which  Judgment  was  ordered  and  enter- 
ed in  behalf  of  the  rights  of  tbe  ocraqtying 
claimant 

We  are  thertfwe  unable  to  dlacow  the 
existence  of  errws  auffielrat  to  rov&cae  tbe 
Judgmoit,  which  is  affirmed. 

START,  a  J.,  absent  did  not  sit 


EBICESOM  V.  NORTHWEST  PAPER  CO. 

(Saprmoe  Court  of  MinneBotft.   June  30,  1905.) 

Death  ov  EicPLorft— Nsgligbnce  or  Masibb 
—  Unquaeded   Machinebt  —  Release  — 

FSAUD. 

Id  an  action  by  the  father  of  an  infant  eon 
under  16  years  of  age  to  recover  for  his  deatii. 
resulting  through  the  negligence  of  defendant  to 
guard  hazardous  machinery  in  its  pulp  mill, 
where  the  evidence  tended  to  show  that  the  boy 
was  caught  in  the  disarranged  belting  of  a  shaft 
while  the  same  was  rapidly  revolving,  KM: 

1.  That  there  was  evidence  tending  to  show 
that  defendant  was  Qegneent  in  failing  to  prop- 
erly guard  and  protect  dangerous  machinery  in 
its  mill  under  the  rule  laid  down  in  Percy  v. 
Tozer,  97  N.  W.  137,  90  Minn.  431,  101  Am. 
St.  Rep.  416. 

2.  That  the  evidence  was  also  sufficient  to 
support  a  finding  that  a  release  of  defendant's 
damages  signed  By  the  father  of  the  lad  while 
prostrated  with  grief  and  sorrow  over  his  son's 
death  was  obtained  under  such  ctrcuuiatancpH 
as  constituted  a  legal  fraud  upon  his  rights. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Carlton  Coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  S.  P.  Erlckson,  administrutor 
of  Oscar  Erickson,  against  the  Northwest 
Paper    Company,    Verdict    fbr  plaintiff. 
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From  an  oider  denying  a  new  trial  on  Jndc- 
ment  notwithatandtng  ttM  TWdlct;  defend* 
ant  appeals.  Afllrmed. 

Miller  &  Oiapp,  for  appellant  Jdtm  Jtam- 
wold,  Jr.,  for  re^ondent 

LOVBLY,  J.  Ttais  la  an  action  I17  «  par- 
ent to  recoTer  for  the  deatb  <^  tils  sen,  a 
lad  of  14  years,  reanltlnff  from  injuries 
tbrongh  tiie  ^eged  ftUluie  of  defendant  to 
protect  the  maddnery  In  Its  pulp  mill  at 
Gloquet  There  waa  a  verdict  Cor  plalntUT, 
and  a  motion  for  a  new  trial,  <a  Judgment 
In  the  altematlTe,  whlidi  was  oreirnled. 
From  this  order  defendant  appeida. 

Under  the  view  which' we  have  reached. 
It  is  unnecessary  to  state  at  Imgtb  ihe  de- 
tails of  the  accident  whereby  the  boy  lost 
his  life.  Bufl&ce  It  to  say  that  his  employ- 
ment  reqnlred  him  to  stand  on  a  silvery 
platform  In  the  pulp  mill  of  defendant,  and 
with  a  scraper  clean  screens  at  the  botttnn 
of  a  rat  Some  eight  Inches  abore  and 
back  of  the  hoy's  head  waa  a  rerolvlng 
shaf^  unprotected,  and  witluint  the  gnaids 
required  by  statute.  This  shaft  operated  at 
the  rate  of  about  180  reroluttons  per  mln- 
uta  A  belting  waa  run  upon  the  shaft  In 
ovdw  to  propel  a  grindstone  below  the  plank 
wb^  the  boy  stood.  While  the  lad  was  at 
work  at  the  time  of  the  iQjary  tbe  belt  be- 
came detached,  was  twisted  around  tbe 
shaft,  and  fell  auspended  therefnnn  In  a 
loop.  Anotha  ope»tlT^8  testimony  tended 
to  show  that  the  Intestate  was  standing  tm 
the  plank,  the  flapping  loop  caught  his  arm, 
be  was  pulled  upon  the  ahi^  and  received 
anch  serious  Injuries  that  he  died  Immedi- 
ately therefrom.  TJndor  proper  InstnictlonB 
from  the  trial  court,  It  waa  left  to  the  jury 
to  determine  whether  deCendant  was  n^ 
llgent  in  guarding  its  machinery,  whereby  an 
infant  under  16  years  of  age  was  impaled 
and  killed  by  reason  of  fto  omissions,  and 
the  Terdlct  is  sufficiently  supported  by  the 
eridenee  In  this  respect,  under  the  rule  laid 
down  In  Perry  t.  Tozer,  80  Mhm,  431,  97 
^.  W.  137,  101  Am.  St  Bep.  416. 

Tbe  principal  and  troublesome  Question  In- 
ToWed  In  this  case  was,  however,  upon  the 
claim  of  settlement  between  the  partlea  plain* 
tiff.  In  the  answer  defendant  pleaded  a  re* 
lease  setting  forth  that  for  |275  defend- 
ant vroA  acquitted  of  all  damages  by  rea- 
son of  the  negligence  complained  of.  The 
Issue  tbus  presented  was  met  by  plalntlCC 
In  ri^ly,  under  the  allegation  that  the  mon- 
ey was  received  aa  a  voluntary  gratul^ 
from  defendant,  to  aid  the  fatbw  In  paying 
the  expenses  of  the  funeral  of  his  deceased 
son,  and  the  expenses  of  fala  family  In  at- 
tending tbe  same;  that  plaintiff  accepted  the 
donation,  whereupon  a  paper  was  produced, 
with  the  accompanying  verbal  statement 
that  it  was  a  recent  for  the  money  which 
waa  donated,  and  a  request  that  plaintiff 
sign  the  same  as  evidence  thereof,  where- 


npuk  plaintiff,  who  was  unable  to  read  or 
write  Bngllsb,  relied  upon  the  representa- 
Oon  thus  made,  and  signed  the  paper,  whlcb 
waa  a  release  ot  all  damages,  and  did  not 
until  aevraal  we^  thoreafto'  understand 
tbe  nature  of  Ihe  Instrument  he  executed. 
Tbe  testimony  tended  to  show  that  the 
father  of  the  lad  was  a  man  of  mature 
years,  but  a  forelgnw,  unable  to  read  the 
releaae,  which  was  In  English,  and  his  sig- 
nature was  affixed  In  the  beU^  that  It  was 
a  mere  acknowledgmmt  of  the  money.  Evi* 
deuce  alao  tended  to  show  that  a  short  time 
prior  to  the  sad  accident  plaintiff  had  tost 
six  itf  his  ten  children.  On  the  date  of  tbe 
accident  the  mangled  remalna  of  thla  son 
were  taken  to  the  undertaker'a,  and  plain- 
tUt  notified  of  this  fact  That  pUihitiff  waa 
very  mudi  <Uatnrbed  by  hia  grief,  which 
mu  tiie  culmination  of  many  troublea.  Oth- 
er (tf  his  diildren  were  burled  at  Washburn, 
Wis.,  and  his  natural  deslro,  aa  wdl  as  that 
of  his  wife,  was  to  place  this  child,  who  waa 
a  apedal  favorite,  In  tbe  cemetery  where 
the  other  children  were  Interred;  but  be 
waa  vary  poor,  and  without  pecuniary  means 
to  do  so.  Another  son,  Peter,  prevailed  ni»- 
m  plaintiff  to  go  to  the  office  of  defendant 
company  at  tbe  request  of  Itt  re^esenta- 
tlvw.  Whea  there,  the  agents  of  defend- 
ant »preased  their  aympathy  for  plaintiff 
and  i^rofessed  a  wUb  to  do  what  ttiey  could 
to  alleviate  hla  sorrow,  alao  to  pay  tbe  ex.- 
pensea  of  the  burial  and  ot  the  tr^  of  the 
family  and  ranalna  to  Waahbom  aa  a  gratu- 
ity, which  plaintiff  acc^ted,  with  foU  con- 
fidence that  tfawe  was  no  otba  motive  than 
to  assuage  hia  sorrow  and  that  ot  hla  fam* 
lly.  This  waa  natural,  for  under  such  dr- 
cumatances  human  nature  accepta  protten 
of  such  sympathy  and  friendship,  unques- 
tioned or  without  suqildtm.  An  attnn^ 
of  defoidant  waa  present  when  flgnrea  as 
to  expenses  were  made,  which  showed  that 
a  liberal  allowance  would  be  $2in>,  and  thia 
sum  was  Inserted  In  the  release.  Plaintiff 
had  no  attorney,  did  not  know  what  the 
arrangement  was,  and  btfleved  the  stete- 
ment  that  the  paps  was  a  mere  receipt,  ac- 
cording to  evidence  received.  There  was  tes- 
timony tiwiiUng  to  tUxm  that  pl^tlff,  to 
siqiport  his  troubles,  had  drank  intoxicants. 
This  may  have  been  Impn^Eier,  but  It  Is  not 
unusual  under  sucb  drcumstancea.  l%e 
learned  trial  court  stnidc  out  the  testimony 
tending  to  show  the  effect  of  stimnlante  up- 
on the  mind  of  plaintiff,  which  we  think 
was  error.  Merrll  v.  Pike  (Minn.)  102  N.  W. 
398.  We  must  therefore  omit  any  Infer- 
ence to  be  drawn  from  this  testimony  in 
our  review  of  the  evidence^  but  we  are  sat- 
isfied from  the  whole  record  that  It  was  fabrly 
within  the  judgment  of  the  jury  to  say  that 
the  Influence  which  affected  -the  plaintiff, 
grief,  rendered  him  lncomi>etent  to  undei^ 
stand  at  appreciate  the  nature  ctf  his  act  ia 
the  execution  of  the  release,  end  that  hla  In- 
capacity la  tiUa  reapect  fnmlahed  au  ad- 
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Tontaga  to  defendant  of  wtalch  it  availed  It* 
atif.  The  evidence  Bbows  that  thia  caadir 
Hon  must  hare  been  understood  by  tbote 
who  obtained  the  release,  whethv  or  not 
a  fraud  upon  him  was  committed,  the  legal 
effect  was  tantamount  thereto,  and  the  ad- 
vantages that  wore  thvs  obtained  cannot, 
vpcHi  the  verdict,  be  retained.  A  deliberate 
agreement  for  a  compromlBe  must  be  upheld 
1^  the  coorts,  but  we  think  the  learned  trial 
coort  was  Justified  in  snbmltthig  to  the  Jut? 
npon  the  whole  evidence  the  qnestlfm  wheth- 
er plain  tiff  In  this  case  understood  the  na- 
ture and  effect  of  hla  act  The  drcnmstau* 
ces  were  such  titiat  the  Jury  may  have  been 
Jostlfled  In  b^evlng  the  prafesaionB  of  the 
i^reaentatives  of  defendant  that  th^  sym- 
patbiied  with  plaintiff  and  woDld  make  him 
a  presoit  which  was  believed,  and  thet  all 
they  desired  was  a  recent  for  the  mon^  to 
Justify  them  In  accounting  for  the  same  to 
defendant;  If  so,  it  would  not  be  improb- 
able either  that  through  the  mental  suffering 
of  the  father  be  did  not  anticipate  that  any 
le^  rights  of  his  for  his  son's  injury  were 
being  considered  or  acted  upon.  To  iqihold 
sach  a  settlement  thus  made  aa  a  mattev  of 
law,  would,  in  our  Judgment,  be  a  palpable 
injustice  which  we  cannot  sanction. 

We  find  DO  further  errors  worthy  of  spe- 
ciflc  notice,  and  are  satisfied  that,  whether 
It  was  or  not  error  for  Hw  conrt  to  require 
a  ndnctlon  of  the  ver^ct  to  the  extent  of 
the  amount  received  at  the  office,  no  prej- 
udice resulted  from  this  order,  which  was 
accepted. 

Order  appealed  from  la  affirmed. 

BTABT.  a  J.,  absent,  did  not  alt 


BERO  V.  HINNBAPOUB  ft  8T.  L.  R  GO. 
(Snpreme  Court  of  Minnesota.  Joly  14^  19050 

NEGUGEllOa  —  TUBZTTABUS  --  VAJLVKK  TO 

GcABi>— Injubt  to  Child. 

Under  the  circumstances  of  this  case,  held, 
it  does  not  conclnslrely  appear  from  the  evidence 
that  defendant  was  free  fKHD  neglimnce  in  the 
care  of  a  tomtable  npon  which  a  child  was  in- 
inred  while  playing  with  the  same,  having 
foand  it  Qofastened. 

(Syilabns  by  the  Court) 

Appeal  from  District  Court,  Lac  Qui  Parle 
County;  Gorham  Powers,  Judge. 

Action  by  Peter  J.  Berg  against  the  Minne- 
apolis ft  St  Lools  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

A.  B;  Clarke  and  H.  L.  Hayden,  for  appel- 
lant  Sorknesa  ft  Falmet,  for  respondent 

LSimB,  3.  The  station  grounds  at  Madi- 
son are  800  test  wide  and  1.000  feet  long, 
located  St  the  south  end  of  the  platted  por- 
tion of  the  village.  Defendant  company  con- 
atrocted  a  turntable  on  the  southerly  side  of 
the  statifMk  grounds,  at  a  point  26  rods  ttom 
the  nearest  highway.  The  turntable  was  used 


by  defendant  during  the  night  <mly  for  flie 
ptnpose  of  taming  the  engine  of  the  passoi- 
ger  train  arriving  at  MAdlson  at  midnl^t 
and  departing  three  or  fonr  hours  later,  and 
on  those  occasIODS  it  was  operated  by  a  train 
crew.  As  originally  constructed,  the  table 
was  provided  with  a  steel  firame,  which 
formed  a  part  of  Uie  turntable,  and  when 
clmed  the  frame  was  thrown  forward  by 
a  lever  which  was  bcdted  Witt  a  padlm^ 
This  fixture  became  bent,  and  was  remov- 
ed and  sent  to  the  repair  shop  at  Minne- 
apolis, and  a  temporary  device  snbstitnted 
while  it  was  being  repaired.  The  substi- 
tuted fixture  consisted  of  a  heavy  litm  bar, 
from  the  center  of  which  ptojectod  a  short 
arm.  and  was  called  the  "link  and  wedge 
fixture^"  When  the  bar  was  placed  along 
the  rails,  across  the  Joint,  the  link  or  abort 
arm  projected  through  the  Joints  made  where 
the  rails  came  together,  and  an  iron  wedge 
was  Inserted  In  the  link  on  the  opposite  aide 
of  the  Joint  When  so  locked  the  tomtable 
could  not  be  moved  as  a  merry-go-round 
without  taking  out  the  wedge  and  removing: 
the  fixture.  July  24,  1903,  plalntHTs  son- 
Oscar,  eight  years  of  age,  accon^ponted  by 
two  other  boys  a  year  or  two  older,  went  to- 
the  turntable,  and,  finding  It  unfastened,  one 
of  them  commenced  to  tum  it  around;  and 
while  It  was  In  motion  Oscar  attempted  to 
Jump  on  it  and  his  1^  was  caught  between 
the  surface  ot  the  tumUble  and  the  iron 
rail  on  the  railroad  track  adjoining,  result- 
ing In  injuries.  This  action  was  brought 
by  the  father  to  recover  damagea.  The 
specific  acto  of  negligence  charged  in  the 
complaint  were  that  as  originally  construct- 
ed the  turntable  was  so  srranged  as  to  be 
at  all  times,  when  not  In  use,  securely  locked 
and  fastened,  so  as  to  prevent  small  children 
from  moving  it  but  that  at  the  time  of  the 
acddent  and  for  a  period  of  two  months 
prior  thereto,  the  lock  and  fastenings  were 
broken  and  out  of  repair,  during  which  time 
d^endant  allowed  the  turntable  to  remain 
unguarded  and  unclosed,  and  the  only  fas- 
tenings provided  were  of  such  kind  that 
they  could  be  easily  removed  by  small  chil- 
dren and  the  turntable  set  In  motion;  that 
during  such  period  yonng  children  were  Id 
the  habit  of  going  upon  the  turntable  and 
playing  with  It,  of  which  defendant  had 
knowledge.  The  court  submitted  to  the  Jury 
the  question  whether  the  company  had  no- 
tice that  children  were  in  the  habit  of  play- 
ing on  the  turntable,  or  had  reasonable 
ground  to  apprehend  that  they  might  be  do- 
ing so,  and  whether  the  temporary  device 
was  a  sufficient  and  proper  fastening  for 
the  purposes  required,  and  the  question  of 
contributory  negligence.  Verdict  for  plain- 
tiff, and  defendant  moved  for  Judgment  not- 
withatandlng  the  verdict  or  for  a  new  trial, 
vpon  the  gronnds  that  the  verdict  was  not 
Justified  by  the  evidence  and  was  contrary 
to  law;  that  the  conrt  erred  In  refusing 
defendant's  motion  at  the  close  of  the  evi* 
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denoe  to  instruct  the  Joiy  to  brinff  In  a  ver- 
dict for  defendant;  and  tot  erron  In  lav 
oocuning  at  the  trial  and  excepted  to  by  de- 
fendant The  motlona  were  denied,  and 
judgment  entered  for  plalntUT,  and  defend- 
ant appealed  only  fMim  tlie  order  denying 
Ua  motion  tor  Judgment  notwltbatandlng. 

The  Injured  child  and  the  otha  amall 
boys  testified  that  at  tlte  time  of  the  acddmt 
they  found  the  turntable  unfastened,  and 
stated  on  cross-eicamlnatlon  that  at  prertons 
times  the  older  boys  bad  unfastened  It— not 
only  the  temporary  derlce,  but  also  tbo  per- 
manent fixture,  which  they  loosened  by  re- 
moTlng  certain  bolts,  and  replacing  them 
when  through  wtth  the  table.  Sirldence  was 
recelTed  which  tended  to  wbow  tiiat,  upon 
sercral  occasions  during  the  three  or  four 
we^s  while  the  change  was  being  made^ 
diUdren  were  In  the  habit  of  playing  with 
the  turntable.  It  was  seen  by  the  Tillage 
watchman  on  one  or  two  occasions  to  be 
moved  around  by  the  wind.  No  yard  mas- 
ter or  switchman  was  nnployed  at  the  yard, 
and  the  only  person  In  charge  of  Ihe  busi- 
ness at  that  point  was  the  station  agent: 
and  the  dei>ot  was  a  considerable  distance 
from  the  turntable,  which  could  not  be  seen 
from  that  point  A  section  crew  operated 
from  the  yards,  but  It  does  not  appear  wheth- 
er their  duties  required  them  to  be  In  the 
locality  where  th€iy  would  be  likely  to  ob- 
serve the  turntable.  A  brakeman  was  called 
as  a  witness,  who  belonged  to  the  train 
crew  using  the  table  every  other  night,  ami 
testlfled  that  it  was  the  practice  for  either 
the  fireman  or  himself  to  unfasten  the  turn- 
table, turn  the  engine,  and  again  fasten  It 
No  direct  evidence  was  Introduced  that  the 
station  agent  or  any  of  Its  representativeB  or 
employes  had  actual  knowledge  that  the 
turntable  was  being  used  by  children,  and 
there  la  no  direct  evidence  that  It  was  ever 
left  nnfastened  by  any  of  appellant's  em- 
ployes. 

Appellant  submits  this  case  upon  the  prop- 
■osltloir  that  it  has  not  been  shown  guilty  of 
any  actionable  negligence,  taking  the  most 
favorable  view  of  the  evidence  for  respond- 
ent 

If  the  court  was  correct  In  submitting  the 
tase  to  the  Jury  upon  any  of  the  propositions 
above  stated,  then  respondent  must  prevail 
upon  this  appeal.  If  the  case  turned  simply 
upon  whether  appellant  exercised  ordinary 
care  in  adopting  the  link  and  wedge  device 
for  the  temporary  purpose  while  the  per- 
manent fixture  was  being  repaired,  we  should 
unhesitatingly  say  that,  as  a  matter  of  law, 
It  did  exerciae  ordinary  care.  Appellant 
seems  to  have  recognized  the  necessity  of 
employing  a  device  which  would  securely 
lock  with  a  key,  and  up  to  the  time  of  the 
change  there  was  nothing  whatever  In  the 
record  tending  to  show  that  It  had  any  no- 
tice of  the  fact  that  the  boys  were  tampering 
with  the  fixtures.  The  substituted  device 
was  of  a  heavy  character,  not  easily  moved 


by  small  children,  and,  If  properly  fastened, 
by  driving  the  Iron  wedge  in  tightly,  it  cer^ 
talnly  would  be  all  that  was  required,  under 
the  drcumstancea.  This  kind  of  a  fixture  la 
a  decided  improvement  ivon  the  old  latch 
which  "mu  formeffly  in  commoo.  use,  and 
which  was  Involved  In  the  case  of  O'Hall^ 
T.  St  P.,  M.  ft  M.  By.  Oo^  48  Minn.  289,  45 
N.  W.  44a  Bat  whether,  under  aU  of  the 
drcumstanoes  dlacdoeed  by  the  evidenee,  the 
company  exerdsed  ordinary  care  In  keeping 
this  temporary  fixture  fastened  during  the 
time  it  was  substltnted  for  ^»  permanent 
one,  was  a'  question  of  £ict  fw  the  Juy  to 
pass  upon.  We  cannot  agree  with  counsel 
that  It  was  necessary.  In  order  to  ftsten  lia- 
bility upon  appellant,  to  show  ttiat  It  bad 
actual  knowledge  of  tb»  fiwt  tlut  children 
■wen  n^tng  fibe  turntable.  Conceding  that 
the  fixture  was  suflldoit  for  ibe  purpose  It 
was  tiw  duty  of  appelhutt  to  use  reasonable 
care  In  keying  it  prepay  fiutened.  It  was 
seen  to  be  unfastened  np«  several  occasions 
during  the  month  before  the  accident,  and 
was  so  fbund  by  the  boys  on  that  occasliM. 
It  may  have  been  nnfastoied  hy  the  older 
boys,  and  left  so  by  th«n,  or  it  may  have 
been  left  loosely  wedged  w  entirely  unfasten- 
ed by  the  members  ot  the  train  crews  who 
were  uring  It  every  night  Hw  length  of 
time  during  which  the  table  was  seen  to  be 
unfastened,  the  fact  that  so  many  of  appel- 
lant's employes  used  it  nightly,  and  oiriy  <me 
of  tbem  testlfled  (no  esplanatlott  appearing 
in  the  record),  when  considered  with  the  oth- 
er evidence  presmt  a  question  of  fttet — 
whether  the  carelessness  originated  with  the 
company,  or  with  tlie  dtiildreu  wlw  used  It  as 
a  playthhig.  If  it  conduslvely  appeared  that 
during  the  month  prior  to  the  accident  the- 
table  was  manipulated  by  children  during  the 
daytime,  and  that  they  fastened  it  again  up- 
on each  occasion.  It  might  wdl  be  argoed 
that  under  snch  drcumstancea  there  would 
net  be  sufficient  evidence  to  put  the  company 
upon  notice  that  tbo  table  was  being  tam- 
pered with.  But  the  table  was  seen  to  be 
loose  upon  aomo  occasions  when  no  one  was 
on  tt,  and  no  cause  appewlng.  If  left  in 
that  condition  by  chlldraa.  then  the  prob- 
ability was  that  the  train  crews  so  found  It 
and  this  was  a  drcumstance  whi^  the  juy 
was  entitled  to  take  into  conslderatlfm  In  de- 
termining whethOT  appelant  used  reasonable 
care  in  protecting  the  table  from  the  en- 
croachments of  children.  Appellant  seems 
to  rely  largely  upon  the  location  of  the  turn- 
table, and  contends  that  slni^ly  because  It 
was  placed  In  rathw  an  out  of  the  way  po- 
sition. It  was  rellevM  of  the  responsibility  of 
keeping  watch  and  finding  out  whether  It 
was  being  used  by  chUdrai.  While  It  hap- 
pens that  In  most  of  the  turntable  casM  here- 
tofore undw  consldentltm  by  this  conrt,  the 
position  ot  the  table  was  adjacent  to  a  pub- 
lic street  ot  public  place,  and  stnne  emphasla 
was  laid  upon  that  fact  we  do  not  consider 
the  location  Involved  In  thia  caaa  of  very. 
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much  Importance.  There  were  no  fences  or 
obetmctlonfl  to  prevent  children  from  gather- 
ing upon  this  turntable,  and.  considering 
their  disposition  to  roam  around,  seeking 
places  of  amusement,  Tery  much  stress  shoilld 
not  be  laid  upon  the  probability  that  such 
a  location  would  not  be  readily  discovered. 

Under  all  the  circnmstances,  the  question 
of  the  injured  child's  contrlbatory  negligence 
was  for  the  jury. 

For  the  reasons  stated,  the  motion  for 
judgm^t  notwithstanding  wai  properlr  de- 
nied. 

Jodgment  affirmed. 
STABT,  O.  J.,  ahsent 


STATE  T.  CRAWFORD. 
(Supreme  Court  of  Mlnnewta.   July  14.  1905.) 

1.  Swindling— EviDEHOB. 

Bvidence  examined,  and  held  sufficient  to 
sustain  the  conTlction  <n  defendant  of  the  crime 
of  swindling. 

2.  CaxMiHAi.  Law— Rmawm  or  Gounn  At- 

TOBH«T— FAII.P—  or  I>BnUfDAKT  TP  TSB- 

nrr. 

Certain  remarks  by  the  coonty  attorney  in 
his  address  to  the  jnry  heUl  not  a  violation  of 
the  statute  forbiddluff  reference  to  failure  of 
defendant  lu  a  criminal  prosecution  to  be  sworn 
as  a  witness  in  hia  own  behalf. 
(Syllabus  fay  the  Court) 

Appeml  from  District  Court,  Ramsey  Coun- 
ty; Haseal  B.  Brill.  Judge. 

Cbarles  Crawford  was  convicted  of  swind- 
ling, and  from  an  order  draylng  a  new  trial 
be  appeals.  Affirmed. 

Halbert  ft  Halbert,  for  appellant  B.  T. 
Toung,  Atty.  Gen.,  and  Thomas  B.  Kane,  Co. 
Atty.,  for  the  State. 

BROWN.  J.  Defendant  was  convicted  of 
the  crime  of  swindling,  and  appealed  from 
an  order  denying  his  motion  for  a  new  trial. 
Three  questions  are  presented  to  this  court: 

(1)  Whether  the  coonty  attorney  was  guilty 
of  misconduct  in  his  remarks  to  the  Jury; 

(2)  whether  the  court  erred  In  admitting  and 
excluding  certain  evidence  on  the  trial ;  and 
(8)  whether  the  evidoioe  Is  snfflclent  to  sup- 
port the  verdict 

Taking  up  the  last  question  first,  a  brief 
■tatemrait  of  the  facts  will  be  made.  The 
evidence  shows,  or  tends  to  show,  that  the 
complaining  witness,  McLeod,  a  young  man 
about  21  years  of  age,  came  from  bis  home 
In  Virginia,  10  miles  from  Washington,  D. 
C,  to  St  Paul,  in  August  of  last  year,  in 
search  of  employment.  He  bad  remained 
several  weeks  In  St.  Paul,  and  on  the  day 
charged  in  the  Indictment  met  one  Morgan 
on  the  streets.  The  latter  represented  that 
be  was  a  stranger  in  the  city  from  Texas  on 
his  way  to  Montana.  Complainant  entered 
Into  a  conversation  with  him,  made  inquiries 
conceming  bvalness  opportunities  In  Mon- 
tana, and  dlactosed  the  fact  that  he  bad  (000 


or  f700  to  invest  In  some  enterprise.  The 
parties  separated  until  the  next  day,  when 
Morgan  called  upon  complainant  at  bis 
boarding  house,  and  after  some  Informal 
talk  stated  to  him  that  he  Intended  sending 
hla  family  to  Wasliingtoa  to  spend  the  sum- 
mer, and  sought  information  concerning 
places  of  Interest  around  and  about  that  city. 
Complainant  gave  him  all  the  Information 
on  the  subject  he  possessed,  and  after  some 
more  talk  Morgan  Invited  him  to  take  a  walk 
about  the  dty.  He  accepted,  and  during 
their  walk  Morgan  complalaed  of  the  annoy- 
ance he  had  been  caused  by  a  persistent 
newsboy  on  the  train  who  played  tricks  upon 
the  passengers  with  marked  cards.  He  ful- 
ly explained  the  trick  to  complainant,  and 
disclosed  to  him  that  by  a  given  mark  a  par- 
ticular card  could  be  Invariably  selected 
from  several  oth^.  The  young  man  be- 
came Interested  in  the  matter,  was  complete- 
ly thrown  off  his  guard  by  the  manner  and 
apparent  candor  of  Morgan,  and  placed  en- 
tire confidence  in  his  new-found  friend.  They 
soon  reached  the  grounds  of  the  new  capltol. 
when  defendant  appeared  on  the  scene,  and 
was  questioned  by  Morgan  and  complainant 
as  to  the  material  used  Id  the  new  capltol 
building.  He  stated  that  be  was  from  Utah, 
and  knew  nothing  about  it  Further  con- 
versation resulted  In  Morgan's  disclosing  the 
trick  with  the  cards  to  defendant,  saying 
tbat  bis  friend,  complainant  could  draw  the 
right  card  every  time.  Defendant  doubted 
his  ability  to  do  so,  and  offered  to  bet  $2  on 
the  result.  The  card  had  been  previously 
marked  by  l^Iorgan  In  the  presence  of  com- 
plainant He  drew  the  right  one  and  de- 
fendant lost  bis  (2.  Morgan  took  the  money 
and  handed  $1  to  complainant,  retaining  (1 
as  bis  own.  Defendant  became  to  all  ap- 
pearances greatly  Interested  in  the  trick,  and 
offered  to  bet  (1,000  that  complainant  could 
not  again  draw  the  right  card,  whereupon 
Morgan  stated  that  he  did  not  have  (1,000 
with  him,  but  had  a  draft  for  (12,000  which 
he  would  put  up.  Defendant  declined  to 
have  anything  to  do  with  bank  paper,  stating 
that  If  be  was  going  to  bet  his  money  be 
wanted  good  money  put  up  against  It,  where- 
upon Morgan  called  complainant  aside,  and 
asked  If  be  bad  his  money  with  him,  saying 
that  he  did  not  propose  to  have  that  stranger 
come  along  and  put  up  a  big  bluff  like  that ; 
that  be  knew  they  could  turn  the  trick  on 
him  and  get  his  money.  Complainant  did 
not  have  the  money  with  htm.  He  had  pre- 
viously deposited  It  in  one  of  the  St  Paul 
banks.  The  parties  then  started  for  the 
bank  for  the  purpose  of  drawing  It  out  and 
making  the  wager  with  defendant  But  on 
arriving  at  the  bank,  they  found  It  closed, 
and  the  parties  ail  separated.  They  met 
again  the  next  morning,  when  Morgan  and 
complainant,  after  some  consultation,  went 
to  the  bank,  and  complainant  drew  out  (900  in 
five  (100  bills.  They  then  found  defendant, 
and  the  three  went  to  the  Indian  Hounds 
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Park,  wber«  defendant  produced  $1,000,  com- 
plalnant  the  $S00,  and  the  wager  waa  made 
that  complainant  could  not  draw  the  win- 
ning card.  Complainant  drew  a  card,  but  It 
was  the  wrong  one;  and  Morgan,  who  held 
the  money,  handed  It  over  to  defendant. 
Some  talk  was  then  Indulged  In  by  Morgan 
to  the  effect  that  defendant  ought  to  give 
them  a  chance  to  win  their  money  back, 
which  finally  resulted  in  a  statement  by  de- 
faidant  that  he  understood  their  game ;  that 
they  were  swindlers,  had  taken  him  for  a 
"sutler,*'  and  that  he  intended  to  notify  the 
police,  and  have  them  taken  Into  custody. 
Morgan  then  suggested  to  complalnaut  that 
they  were  liable  to  get  into  trouble,  and  had 
better  leave  the  city  as  soon  as  possible. 
They  returned  to  the  city  without  further  ef- 
fort to  regain  the  money,  and  separated. 
After  reaching  the  hotel,  complainant  began 
to  reflect  on  the  events  of  the  two  days  and 
the  conduct  of  his  new-found  friend,  and 
concluded  that  he  had  been  robbed  and 
swindled.  He  reported  the  matter  to  the  po- 
lice department,  and  defendant  was  subse- 
quently charged  with  the  offense,  being  posi- 
tlvely  identified  by  complainant  as  one  of 
the  parties  engaged  in  the  swindling  opera- 
tion. When  arrested,  defendant  sought  to 
make  a  settlement  of  the  matter  by  return- 
ing the  money  to  complainant,  which  was  re- 
fused ;  but  be  protested  at  all  times  that  be 
waa- Innocent,  and  that  it  was  a  case  of  mis- 
taken Identi^.  The  Jury,  on  this  evidence, 
which  appears  in  the  record  in  greater  de- 
tail, found  defendant  guilty,  and  the  verdict 
has  been  approved  by  the  trial  court. 

1.  It  Is  urged  In  support  of  the  contention 
that  the  evidence  la  insufficient  to  sustain 
the  verdict;  that  it  conclusively  shows  that 
complainant  entered  into  a  conspiracy  with 
Morgan  to  defraud  defendant,  and  voluntar- 
ily parted  with  his  mon^  for  an  unlawful 
purpose;  that,  therefore,  no  chaise  of  swind- 
ling can  be  lodged  against  defendant,  even 
though  It  be  conceded  that  he  received  the 
money  at  the  time  and  under  the  clrciun- 
stances  disclosed  by  the  evidence.  There  is 
no  merit  to  this  contoitlon.  It  is  very  prob- 
able that  Morgan,  by  his  manner  and  meth- 
ods, led  complainant  to  believe  that  he  could 
easily  double  his  money,  and  complainant 
may  have  had  visions  of  suddenly  acquired 
riches,  but  the  fact  remains  that  be  was  the 
victim ;  Morgan  and  defendant  were  the  con- 
spirators. To  constitute  a  conspiracy,  the 
minds  of  the  two  or  more  parties  must  meet 
on  a  definite  line  of  action  and  a  particular 
result  Between  Morgan  and  complainant 
there  waa  no  definite  plan  of  action  with  a 
specific  purpose  In  view.  Morgan  was  mis- 
leading complainant,  and  had  the  separation 
of  complainant  and  his  money  In  view  at  all 
times,  with  no  Intedtion  whatever  of  dis- 
turbing that  possessed  by  defendant  It  was 
bat  a  repetition  of  an  old  plan  of  swindling. 
A  case  of  similar  nature  was  before  us  not 
long  ago.   State  T.  Evana,  88  Minn.  262,  82 


N.  W.  976.  Our  examination  of  the  evidence 
leads  to  tbe  conclusion  that  the  verdict  of 
guilty  was  tbe  only  result  tbe  Jury  could 
reach  consistent  wltb  tbe  evidence  before 
them. 

2.  In  Us  argumrat  before  the  jury  the 
county  attorney  made  use  of  the  following 
language:  "In  this  case,  from  start  to  fin- 
ish, the  Jury  In  their  deliberations  are  re- 
lieved from  the  anxiety  and  from  the  diffi- 
culty that  often  confronts  a  jury  where  there 
la  conflicting  and  contradictory  testimony. 
In  this  case  there  Is  no  conflict,  there  Is  no 
contradiction,  and  there  is  no  deutal.  Mr. 
Donnelly :  If  the  court  please,  one  moment, 
I  would  just  like  an  exception  to  the  re- 
marks made  by  counsel  that  there  is  no  de- 
nial. Mr,  Kane,  continuing,  said :  The 
grand  jury  of  Ramsey  county  has  Indicted 
the  defendant  btxe,  wltb  aiKither,  as  being 
the  parties  who  committed  that  wrong,  and 
the  defendant  upon  an  arraignment  upon 
that  Indictment  denied  that  he  committed  It 
and  that  forms  the  Issue  in  this  case.  Did 
the  defendant  In  this  trial — did  tbe  defend- 
ant at  the  time  and  place  stated  In  the  In- 
dictment— aid,  abet;  assist  or  take  part  In 
the  transaction  by  which  Joseph  Manning 
McLeod  and  his  money  were  s^arated?"  It 
Is  contended  In  support  of  tbe  proposition 
that  tbe  county  attorney  was  guilty  of  mis- 
conduct in  the  use  of  this  language,  that  be 
violated  the  statute  which  prohibits  a  refeiv 
ence  on  the  trial  of  a  criminal  proeecntloQ 
to  the  failure  of  the  defendant  to  be  sworn 
OS  a  witness  in  bis  own  behalf.  We  do  not 
concur  In  this  contention.  The  statement  of 
tbe  county  attorney  that  tbe  jury  would  have 
no  difficulty  In  determining  the  merits  of  the 
case  because  there  was  no  contradictory  tes- 
timony, and  no  denial  of  that  given  by  tbe 
state,  was  no  doubt  an  inadvertence,  and  not 
Intended  as  an  allualon  fo  the  fact  that  de- 
fendant was  not  sworn  as  a  witness.  It  is 
clear  from  the  whole  record  that  defendant 
was  In  no  way  prejudiced  tbareby.  The 
county  attorney,  upon  exception  being  takoi, 
followed  up  the  matter,  and  In  a  measure  re- 
lieved the  remark  of  any  Injurious  effects  by 
stating  that  defendant,  by  his  plea  of  not 
guilty,  denied  the  charge  made  against  blm. 
Some  authorities  cited  by  counsel  tct  de- 
fendant seem  to  sustain  tbe  position  takm 
by  them  to  the  effect  that  tbe  remarks  wer« 
prejudicial  and  reversible  error.  But  we  are 
not  Inclined  to  follow  them.  They  are 
founded  upon  too  strict  an  appllcatlcm  of  the 
rules  of  criminal  practice  and  procedure, 
wholly  unnecessary  for  tbe  protection  of  tbe 
legal  rights  of  an  accused  person  or  to  a 
substantial  administration  of  our  criminal 
law.  The  remark  of  the  county  attorney  did 
not  Impress  the  learned  trial  court  as  of  any 
special  significance,  and  the  fact  that  It  de- 
nied defendant's  motion  for  a  new  trial  dis- 
closes that  in  Ita  Judgment  no  prejudice  re- 
sulted therefrom. 

8.  We  have  examined  the  assignments  ot 
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error  on  the  rabject  of  the  admlnlon  and 
ezclosbm  at  Byideitce,  with  the  remit  that 
no  reversible  error  Is  dlacloeed. 
Order  affirmed. 


CARLSON  T.  EIAOLIN  et  aL 
(Sapreme  Court  of  MiniMaota.   June  80,  1900.) 
Xmnar  to  BicpLOTia— DANanons  Wobk— 

BKABONABX.T  S^R  PuHIBKa— INSFKCTION^ 
QUESTIDH  FOB  JuST. 

Defendants,  while  reconstmctlDg  five  ele- 
vator Mbh,  employed  ISO  men  for  that  par- 
poaa,  and  aonsht  to  aoeompUih  the  scheme  bj 
Dolldinc  Inside  concrete  mils  which  were  to 
be  raised  to  a  height  of  108  feet,  3  feet  thereof 
being  bnilt  at  a  time.  This  work  required  a 
ocalralding  to  be  erected  in  accordance  with 
plans  fumiahed,  to  be  pnt  together  by  the  men 
from  material  provided  by  the  employer,  which 
was  to  be  Uftea  at  ioterrals  by  means  of  tackle, 
pullers,  and  ropes  from  above.  This  platform 
rested  upon  snpports,  and  continaed  to  remain 
the  same  structure  bnt  for  the  temporary  lift* 
ing  from  thne  to  time.  Upon  this  platform  a 
heavy  box  rested,  containing  concrete,  and  sus- 
tained a  number  of  men  who  stood  thereon, 
which  tended  to  increase  the  strain  ai>on  it. 
Whoi  the  platform  had  reached,  throuwh  the 

Erof resB  of  the  work,  a  height  of  over  70  feet,  I 
1  making  a  necessary  change  and  lifting  the  | 
same,  one  of  the  supports  called  "ledger  boarda" 
broke  from  defects  therein,  precipitaung  a  num* 
ber  of  the  employte  to  the  gronnd,  who  were  in- 
stantly killed.  Held,  under  the  evidence,  that 
the  duty  of  the  master  in  this  case  shonld  have 
been  necessarily  controlled  by  the  baaardous 
character  of  the  work,  which  ooold  not  well  be 
koown  or  appreciated  by  the  ordinary  workmen 
engaged,  and  that  the  master's  duty  to  furnish 
a  reasonably  safe  pUu»  for  bis  servants  to  per- 
form their  duties  could  not  be  avoided  by  al- 
lowlnc  er  anthorising  any  co-employte  to  select 
the  material  of  which  the  scaffolding  was  to  be 
conatrncted  without  making  bim  a  representa- 
tive of  the  master,  and  hence  that  either  by  his 
appointment,  m  inspection  frun  time  to  time, 
or  some  other  means  to  secure  a  reasonably  safe 
place  for  the  laborers  to  perform  their  work,  the 
master  was  required  to  fulfill  his  obligation  to 
hia  aerrants,  and  whether  be  did  so  in  thia  case 
waa  a  qneation  of  fact  to  be  solHaittcd  to  the 
Jnry. 

[Ed.  Note. — For  casea  In  polnL  see  vd.  8^ 
Cent.  Dig.  Master  and  Servant,  1 17B.] 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  St  Loota 
Ooimtjr;  Homer  B.  Dlbell,  Judge 

Action  by  Charles  Carlson  against  Obarlea 
r.  HagUn  and  the  Peavey  Dalutb  Terminal. 
Verdict  for  plaintiff.  From  an  order  direct 
ing  Jndgm^it  for  dtfendants,  plalntlfl  aih 
pealfl.  Reversed. 

John  Jenswold,  Jr.,  for  appellant.   C.  B. 
Miller  and  Oscar  Mitchell,  for  respondenta. 

liOVEI/Y,  J.  FlalntUt  recovered  a  vw> 
diet  for  personal  Injuries.  There  was  a  mo- 
tion for  Judgment  or  a  new  trial  by  defend- 
ant Jndgment  was  directed  In  accordance 
therewith,  from  which  order  plaintiff  ap- 
peals. 

In  disposing  of  the  questions  raised  on  this 
appeal,  many  of  the  details  may  be  Mnitted 
under  the  vtow  we  have  taken  of  the  proper 


determination  of  the  one  controlling  qnea- 
tion, whether  the  liability  of  the  master  t» 
provide  a  r^sonably  safe  place  for  bl>  serv- 
ants to  work  waflk  under  the  clrenrostancea, 
fnlfllled. 

It  appears  by  the  reowd  that  from  the 
latter  part  of  Jane,  1902,  and  for  more  than 
three  months  thereafter,  defendants  were 
engaged  In  conatmctlng  the  Inside  walla 
of  five  drcnlar  elevator  bins  In  tihe  Peavey 
elevators  at  Dnluth.  These  bins  were  cov- 
ered, they  were  to  ratend  106  feet  above 
the  surface  to  the  .top  of  the  proposed  work, 
and  required  a  movable  scaffold  or  platform 
of  planks  resting  on  Joists,  which  platform 
was  to  be  raised  by  meana  of  a  hoist  and 
puUeySt  three  feet  at  a  time,  as  Oie  walls 
to  that  extent  rose  and  occasion  required 
in  eonstroctlng  the  concrete  walla.  In  this 
wott  180  men  were  engaged,  nndw  a  gen- 
eral superintendent  There  were  three 
fanga,  vte.:  A  acaflcrid  gang,  who  worked  on 
the  Inside  platforms;  an  outride  gang,  who 
attended  to  the  vrcxk.  of  pr^aring  a  con- 
crete mixture  of  cement  and  cobblestone  to 
be  taken  to  the  toj^  of  the  existing  atmctuie, 
where,  by  uae  of  a  apou^  It  waa  to  be 
dropped  into  a  box  located  on  the  platforms 
below;  also  a  construction  gang,  whose  duty 
it  waa  to  lay  the  concrete  in  the  walls 
(thla  gang  waa  composed  of  workmen  who 
atood  on  a  platform,  and  consisted  ot  some 
tight  or  nine  men).  To  meet  this  condition, 
the  scaffolding  was  prepared  at  the  begin- 
ning of  the  work,  according  to  plans  adopt- 
ed by  die  snperlntendeut  (Talbot),  which  la 
conceded  to  be,  and  waa,  necessary.  Ac- 
cording to  thla  plan,  which  was  carried  ou^ 
the  scaffolding  waa  ctnupoaed  of  three  paral- 
lel 12-foot  planks  running  around  the  Inride 
of  the  blna.  the  aquare  ends  of  the  boarda 
being  beveled  and  lapping  iqxin  each  other, 
each  resting  upon  2x12  Joists  which  are 
termed  "ledger  boards."  As  the  work  pro- 
greased,  upright  Joists  were  extended  around 
the  Inside  of  the  elevators  next  to  the  con- 
crete walla  in  a  circular  seriea,  with  a 
space  between  for  board  supports.  At  a 
distance  firom  these  outside  Joists  nine  feet 
within  were  another  series  of  Jolsta  parallel 
to  the  others,  pnt  up  In  the  same  way,  and 
so  placed  that  there  waa  a  similar  space 
between  tliem  also.  In  these  spaces  boarda 
were  also  placed  on  which,  as  well  aa  on 
the  formerly  mentioned  Jotsta,  rested  the 
ledger  board  foundations  which  sustained 
the  wtight  of  the  platform.  When  a  sec- 
tion of  the  concrete  walls  of  three  feet  bad 
been  constructed,  which  reqtdred  less  than 
two  daya,  ttie  platform  was  lifted  three  feet 
higher.  New  boards  were  placed  between 
the  upright  Joists,  to  which  the  ledger  boards 
were  lifted  and  placed  thereon.  On  thla 
platform,  as  thus  sustained,  the  platform 
gang  stood  and  worked  with  the  box  for 
concrete,  which  weighed  at  the  time  of  the 
Injury  over  SCO  pounds,  so  that;  under  the 
plana  provided  and  fitflowed,  the  platform, 
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while  it  contained  ledger  boardB,  planting, 
and  tbe  ordinary  scaffolding  material,  was 
to  continue  until  the  necessary  height  of 
the  work  had  been  reached — 108  feet.  The 
material  for  the  platform  was  furnished  by 
the  master,  and  from  it  selected  In  the  first 
construction  hy  the  serrants  generally. 
These  serranta,  many  of  whom  were  chan- 
ged from  time  to  time,  were  also  changed 
in  their  places  at  work  In  the  different  gangs 
under  different  foremen,  but  the  character 
of  the  work,  so  far  as  any  specific  service 
therein,  remained  the  same.  When  tbe  scaf- 
folding bad  been  raised  and  held  up  by  the 
ropes  and  tackle,  it  was  necessary  to  take 
each  section  of  about  12  feet,  raise  It,  then 
raise  tbe  corresponding  section  next  to  It, 
and  thus  continue  in  the  same  way  around 
the  entire  circle  until  tbe  platform  had  been 
re-established  on  tbe  new  level  required. 

From  this  general  description  It  will 
realized  that  the  plan  was  peculiar;  that  It 
required  in  the  first  Instance  Its  .adoption; 
ttiat,  as  tbe  work  progressed,  the  danger 
to  tbe  men  from  a  fall  of  the  platform,  and 
almost  certain  death  therefrom,  became 
greater  by  reason  of  the  distance  in  height 
of  the  platform  on  which  the  employes  were 
required  to  stand  from  the  ground  in  the  per- 
formance of  their  duties.  There  was  no 
specified  appointment  of  any  other  manager 
of  the  business  to  select  material  for  plat- 
forms than  the  superintendent  (TbllMt),  who 
furnished  tbe  plans,  and  under  whom  all 
the  men  were  at  work.  Tbe  employes  were 
the  ordinary  workmen,  with  no  special 
knowledge  of  tiie  duties  of  constructing  the 
platform  or  any  exigencies  arising  in  tbe 
progress  of  tbe  work,  ^ey  could  not,  and 
were  not  required  to,  foresee  what  extraor- 
dinary hazards  would  arise  by  reason  of 
the  repeated  lifting  of  the  scaffold  In  the  way 
It  was  done,  nor  the  neceralty  of  the  most 
careful  selectim  of  material  for  the  founda- 
tion ledger  boards,  nor  of  inspecting  tbe 
same  as  tbe  work  went  on.  Tbe  work  as 
described  continued  until  the  scaffolding  bad 
been  lifted  for  about  three  months  to  a 
height  between  70  and  80  feet,  when,  in 
lifting  tbe  scaffold  In  the  usual  way,  as 
was  necessary,  one  of  tbe  sections  was  rais- 
ed, and  pulling  It  up  by  tackle  in  moving 
the  concrete  box  resting  thereon,  while  work- 
men were  engaged  In  pushing  and  pulling  it, 
the  strain  became  much  greater  than  usual, 
and  a  defective  ledger  board  broke,  the  plat- 
form fell,  several  workmen  were  precipitat- 
ed to  tbe  ground,  five  of  whom  were  in- 
stantly killed,  the  plaintiff  was  seriously  in- 
jured, for  which  he  recovered  a  verdict, 
which  the  trial  court  in  the  exercise  of  its 
judgment  set  aside,  and  directed  the  judg- 
ment for  defendants  notwltlistandlng  the  ver- 
dict 

It  will  appear  from  the  somewhat  general 
description  which  we  have  given  of  the 
work  that  it  was  very  complicated,  involved 
extraordinary  bazards,  which  must  have  been 


wltliin  tbe  contemplation  of  the  master  at 
the  beginning  and  would  not  be  reasonably 
supposed  to  be  understood  by  the  ordinary 
workmen  engaged  eltiier  on  like  acafEi^d  or 
In  laying  the  concrete  on  tbe  walls.  The 
plaintiff  in  this  case  was  a  common  labors, 
who  bad  been  employed  about  two  weeks 
before  the  injury.  His  service  was  similar 
to  that  of  all  tiis  f^low  laborers,  who  might 
any  of  them  be  discharged  at  tbe  instance 
of  the  superintendent,  and  were  none  of 
them  required  to  understand  either  the  plan 
ad<vted,  or  the  dangers  or  hazards  which 
the  progress  of  the  work  necessarily  Involved 
by  reason  of  the  dally  Increasing  height  of 
tbe  scaffold,  or  its  very  uncertain  stability, 
or  the  weight  that  must  be  continually  pla- 
ced upon  It,  or  the  system  by  wtiicb  tbe 
changes  were  made,  with  the  Incidental  In- 
creasing pressure  upon  the  boards  of  the 
scaffold.  The  learned  trial  court,  in  nrder 
Ing  Judgment,  was  led  to  tbe  conclusion  that 
the  plaintiff  was  a  fellow  servant  with 
his  colaborers  In  the  construction  of  the  scaf- 
fold and  elevators,  under  the  rule,  which  has 
been  ao  many  times  laid  down  In  this  coun- 
try and  recognized  in  this  state,  that,  where 
propor  material  Is  furnished,  and  employes 
of  intelligence  authorized  to  select  It,  use  It, 
each  one  so  associated  Is  a  fellow  servant 
of  the  remainder,  and  that  the  master  Is  not 
liable  for  any  negligence  whereby  one  so  as- 
sociated Is  injured.  The  leading  case  of 
Gltteus  V.  William  Porten  Co.,  90  Minn.  512, 
97  N.  W.  378,  reviews  the  decisions  on  this 
subject  We  held  in  that  case,  where  ma- 
terial had  been  furnished  by  a  master  for 
a  structure  to  be  made  by  other  servants, 
the  conditions  of  which  were  open  and  plain 
to  tbe  understanding  of  a  party  Injnredl, 
that  under  the  facts  be  was  a  fellow  servant 
with  tbe  others,  and  could  not  by  reason 
thereof,  recover  for  injuries  from  risks  which 
he  had  assumed.  Gonnsel  for  defendant 
relies  on  this  case  to  support  the  order  ap- 
pealed from,  but  we  are  unable  to  concur 
In  this  view,  which  led  to  the  conclu- 
sion reached  by  the  learned  trial  court,  for 
the  principle  of  that  case  Is  clearly  dis- 
tinguishable from  this.  In  that  case  the 
temporary  scaffold  was  simple  in  design  and 
its  risks  easily  appre<^ated,  and  we  think 
there  Is  no  mystery  regarding  the  principle 
which  governs  any  of  the  decided  cases  In 
this  forum.  It  Is  unquestionably  tbe  duty  of 
the  master  to  furnish  a  reasonably  safe 
place  for  bis  servants  to  work.  This  Is 
presumed,  and  should  not  be  avoided;  hence, 
if  it  is  delegated,  the  master  Is  responsible 
for  the  acts  of  his  representatlyes,  and, 
where  tbe  master  furnishes  matalal  to  con- 
struct the  place  and  tbe  risks  are  apparent 
and  within  ordinary  comprehension  or  intel- 
ligent understanding  of  his  servants,  under 
such  circumstances  they  necessarily  assume 
the  risks  of  the  service;  but  where,  as  In 
this  case,  a  plan  Is  required  for  Its  devel- 
opment, or  Its  dangefs  during  progress,  and 
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adTancement  can  only  be  vlttiln  the  cootem- 
platjon  of  the  master.  It  Is  unreasonable  to 
■ay  that  common  ordinary  laborers  who  have 
noUiliv  to  do  with  furnishing  the  plan  or 
dlrecttng  the  work  mnst  foresee  or  nnder- 
stand  either  the  necessity  of  selecting  prop- 
er material,  or  of  inspecting  it  from  time 
to  time.  Where  serious  bat  obscure  dangers 
are  Involred,  as  here.  It  would  be  a  palpa- 
Ua  Tlirtatlon  of  all  principles  upon  which 
the  role  requiring  the  master  to  furnish  a 
proper  place  for  the  servant  to  work  rests 
to  bold  that  fbe  sarrants  nnder  nich  clr- 
cumstancefl  assumed  risks  which  the  master 
Bboiild  pcvftnm  as  a  personal  and  abaolute 
doty. 

As  we  have  stated  In  the  case  of  Borger> 
■on  T.  Ckwk  Stone  Co.,  91  Minn.  91,  97  N. 
W.  734,  It  Is  often  a  question  of  fact  wheth- 
er a  Tlee  principal  la  required  to  perform 
the  absolute  duty  or  not;  but  where  the  facts 
are  clear,  and  the  duty  to  furnish  the  prop- 
er jfince  for  the  servant  to  work  Is  plain, 
the  duty  of  the  master  must  t>e  p»tormed 
at  his  peril.  He  cannot  absolve  himself 
from  it  by  leaving  to  any  other  servant  the 
obligation  of  performing  this  duty  for  him. 
It  seems  very  clear  that  the  character  of 
the  strnctnre  In  this  case  was  such,  and 
the  dangers  involved  of  that  nature^  that  the 
duty  to  furnish  the  material  could  not  be 
ddegated  abscdntely  to  ordinary  common  la- 
bwers  who  were  to  use  the  same;  and  It  is 
no  excuse  to  say  that,  because  some  of  the 
servants  selected  the  materials  which  were 
to  be  used  by  others  who  might  be  chan- 
ged from  time  to  time,  Involving  riaki^  which 
ntme  of  such  servants  could  anticipate,  each 
and  all  of  such  fellow  workmen  were  fel- 
low  servants  of  the, other,  and  hence  that 
all  were  absolred  from  any  effort  by  the 
master  to  perform  that  which  appears  to 
us  very  clearly  to  have  been  an  absolute  and 
peraonal  duty  of  his,  the  failure  to  comply 
with  which  precipitated  in  an  Instant  sev- 
eral men  to  their  untimely  death.  While 
the  recent  case  of  Hagerty  v.  Bvans,  87 
Minn.  437,  92  N.  W.  399,  Is  not  In  aU  re- 
spects like  this,  it  Is  similar  in  the  applica- 
tion of  the  principle  rxpon  which  the  result 
here  depends.  Our  conclusion  is  also  In  ac- 
cord with  the  views  expressed  In  Borger- 
SMi  T.  Cook  Stone  Co.,  supra. 

It  la  held  that  the  learned  trial  court 
erred  in  db^tlng  a  verdict  for  the  defend- 
ants, and  that  order  must  be  reversed,  and 
the  cause  remanded  with  leave  to  defenduuts 
to  apply  for  a  new  trial  If  they  be  so  ad- 
vised. 


In  re  DAVIS'  ESTATE. 

DAVIS  V.  HANCOCK. 

(Supreme  Conrt  of  Minnssota.  June  80. 1905.) 

WiUr-OomraDonoii— ZjBqaot. 

The  terms  of  a  tsstanwitary  bequest  of 
peraonal  property  construed,  and  Md  to  vest  a 


legacy  of  $2,000  In  an  employe  of  testator  on 
the  tatter's  death.  Instead  of  being  a  condition 
precedent,  wliuwy  Uie  legate  depended  upw 
the  contunance  of  the  testator's  business  for 
an  appreciable  length  of  timB. 
(Byllabos  hj  the  Court) 

Appeal  from  District  Court,  Henn^n 
County;  Frank  0.  Brooks,  Judge. 

Proceedings  between  Mary  J.  Davis,  ad- 
ministratrix of  the  estate  of  William  H. 
Davis,  deceased,  and  It.  B.  Hancock.  Flnd- 
!  Ings  for  Hancock.  From  an  order  denying 
a  new  trial,  tha  admlnlstiatriz  appeals.  Af- 
firmed. 

Ll  W.  Oolllns  and  Frank  J.  Morley,  for 
appellant   Weed  Munro,  for  respondent. 

LOVEIiT,  J.  This  Is  an  appeal  from  an 
order  overruling  a  motion  for  a  new  trial 
in  a  suit  tried  to  the  court.  In  which  flnd- 
ingfl  were  made  sustaining  a  testamentary 
bequest  of  $2,000  to  respondent  It  ap- 
pears from  findings  not  questioned  that  Wil- 
liam H.  Davis,  of  HlnneapollB,  on  the  20th 
of  June,  1902,  made  a  will;  personally  writ- 
ing the  same  without  the  aid  of  counsel. 
This  testament  contained  the  provision  here 
questioned,  which  was  intended  to  be  for 
the  benefit  of  three  of  his  trusted  employee 
— Charles  H.  Durrln.  Stanislaus  Mitchell, 
and  Luke  B.  Hancock.  Durrln  and  Mitchell 
were  named  as  the  executors  of  the  will. 
Testator  was  unmarried,  childless,  but  had 
a  Bister,  the  appellant,  who  Is  the  residuary 
l^ratee.  Testator  was  for  a  number  of  years 
previous  to  his  death  engaged  in  the  man- 
ufactnrs  of  illuminating  oils.  Mitchell  was 
the  manager  of  the  business,  Durrln  an  as- 
sistant, and  Hancock  his  stenographer.  The 
business  was  vwy  prtdtable.  The  estate 
being  valued  in  round  numbers  at  $100,- 
000,  undoubtedly  confidential  relations  of 
the  most  pronounced  character  existed  be- 
tween the  three  servants  and  the  testatw. 
This  was  the  condition  of  affairs  on  the 
date  of  testator's  death.  April  2S,  1903. 
While  he,  with  Mitchell  and  Dnrrin,  were 
seated  in  bis  place  of  busineBS,  an  explosion 
occurred,  demolishing  the  building,  and  the 
three  were  instantly  killed.  Hancock,  the 
respondent  was  absent — fortunately  for  lilm 
— and  now  claims  the  benefit  of  a  legacy 
provided  for  In  the  vrill.  Mitchell  and  Dur- 
rln being  dead,  the  sister  applied  for  letters 
of  administration,  which  were  granted.  The 
only  question  that  has  arisen  In  the  settle- 
ment of  the  estate  Is  over  the  bequest  for 
the  benefit  of  the  three  clerks,  which  Is  In 
these  term;  "After  the  payment  of  all  of 
my  Just  debts,  including  the  debts  of  the 
business  of  which  I  am  sole  proprietor,  con- 
ducted under  the  name  of  the  Northwestern 
Star  Oil  Company  of  Minneapolis,  Minn.. 
I  hereby  give  and  bequeath  as  follows: 
To  Charles  H.  Durrln,  StanlsIauB  Mitchell 
and  Luke  B.  Hancock,  the  sum  of  two  thou- 
sand dollars  each  in  cash  or  good  security, 
to  be  paid  at  aoidi  time  as  does  not  Incon- 
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venlence  the  linslnesB  I  bare  left,  nor  my 
estate  to  pay  tbe  same.  Provided  these 
three  named  parties,  as  ebore,  shall  continue 
to  manage  and  have  charge  of  the  business 
I  am  now  engaged  In.  They  to  decide 
whether  It  is  best  to  continue  said  business, 
and  If  not  so  continued,  how  to  close  it  out 
or  sell  It  to  tbe  beat  advantage  of  my  estate." 
There  Is  a  further  proTlsion  In  the  will  for 
a  wife.  In  case  the  testator  should  marry; 
also  that  the  executors  should  receive  rea- 
Bonable  compensation  for  their  services  in 
financial  matters  connected  with  the  estate, 
or  In  handling  the  same.  Mitchell  was  to 
have  the  decisive  voice  after  consulting 
with  Durrln  and  his  belts.  It  Is  stated  In 
the  will  that  bis  sister,  Mary  Jane  Davis, 
and  a  nephew  whom  be  disinherits,  are  the 
only  near  relatives  living.  After  the  spe- 
cial bequests  to  the  employes  named,  tbe 
will  provides  that,  when  the  payments  are 
made  as  above  stated,  tbe  homestead  Is  to 
be  given  to  his  sister,  and,  in  case  he  dies 
unmarried,  also  the  whole  remainder  of  his 
property,  tnth  real  and  personal,  1b  devised 
to  her. 

In  writing  his  irill  the  testator  speaks  of 
the  bequests  to  bis  employte  as  tbe  "three 
gifts  above  specified  of  (2.000  each."  There 
are  no  other  provisions  in  the  vrill  itself  that 
tend  to  throw  light  upon  the  meaning  of  the 
testator,  but  it  did  api>ear  from  the  evidence, 
and  is  so  found  by  the  court,  that  each  of 
the  employes  named  was  quite  near  In  con- 
fidence to  the  testator.  But  It  is  contended 
that  the  provisions  for  Mitchell,  Durrln,  and 
Hancock  were  Intended  and  must  be  inter- 
preted to  be  conditions  precedent  to  the  con- 
tinuance of  the  business  In  which  testator 
was  engaged  for  at  least  an  appreciable 
length  of  time,  and  this  claim  la  necessary 
in  order  to  sustain  appellant's  contention, 
for.  If  the  business  was  not  to  be  continued 
upon  the  condition  in  this  specified  beqoMt 
of  ¥2,000,  no  other  conclusion  can  be  adopt- 
ed than  that  these  legacies  were  intended  to 
vest  at  once  upon  the  death  of  the  testator. 
Much  stress  was  laid  In  the  argument  upon 
the  use  of  the  language  that  **these  three 
parties  [Mitchell,  Durrln  and  Hancock]  shall 
continue  to  manage  and  have  charge  of  the 
business  I  am  now  engaged  in."  Undoubt- 
edly the  term  "provided"  is  that  usually 
adopted  to  characterize  a  condition.  But  this 
is  not  necessarily  of  controlling  force.  It  Is 
the  duty  of  courts,  particularly  where  doubts 
may  be  suggested,  to  take  the  tratament  by 
Its  four  comers,  and,  occupying,  if  possible, 
the  position  of  testator,  give  a  sensible  and 
reasonable  construction  to  Its  language.  The 
terms  "condition  precedent"  and  "condition 
subsequent"  are  not,  In  our  view,  decidedly 
useful  in  reaching  the  purpose  of  the  tes- 
tator. The  distinguished  counsel  for  appel- 
lant presented  an  able  and  exhaustive  review 
of  the  law  relating  to  tbe  distinction  between 
ronditlons  precedent  and  subsequent,  but  tbe 
terms  of  tbe  will  itself  seem  to  us  to  render 


such  dlBcnaaioii  InoiHpUcable  to  Um  esse  at 

bar. 

We  ar«  of  the  opinion  that  the  expressed 
wishes  of  the  testator  indicate  the  material 
and  grateful  intention  to  recognize  the  three 
faithful  employes  by  what  he  in  terms  has 
expressed  as  a  "gift";  that  such  wish  could 
not  be  effected  in  any  other  way  than  giv- 
ing to  such  word  its  full  significance.  It  ia 
not  possible  to  adopt  the  mere  fact  that 
the  testator  had  the  distinctive  purpose  to 
require  that  his  business  be  continued,  and 
incidentally  thereto  to  adopt  appellant's  coii- 
tentlon  that  the  (2,000  was  a  matter  of  com- 
pensation tberefbr,  for,  by  the  very  terms 
of  tbe  will  Itself,  the  business  might  be  ter- 
minated immediately  on  ttie  death  of  tbe 
testator,  wben,  under  the  terms  of  the  vrlil, 
tbe  executora  were  entitled  to  full  ctHnpen- 
satlon  tta  settling  the  estate.  It  would 
have  been  quite  easy  to  have  expressed  the 
purpose  of  continuing  the  business  or  of 
Indicating  compensation  for  the  legatees,  if 
such  had  been  testator's  porpose.  It  is  left 
to  a  mere  infwence,  and  that  Inference  at 
variance  with  what  might  well  have  been  the 
natural  inclination  and  tendency  of  the  testa- 
tor, as  well  as  In  conflict  with  the  authority 
he  gave  to  close  up  the  business  at  Mice,  and 
before  any  aM>reciable  length  of  time  coold 
have  elapsed. 

We  are  of  the  opinion,  chi  the  whirie,  that 
the  testator  intended  to  give  the  sum  of 
$2,000  to  each  of  his  trusted  employes;  that 
It  was  to  be  vested  in  each  on  his  death, 
providing  nothing  on  their  part  occurred  to 
change,  the  relattons  that  ^sted  betwe«i 
them.  Testator  could  not  anticipate  the  im- 
fortnnate  catastrophe  which  terminated  his 
life,  and  was  outside  the  range  of  probabil- 
ities; but,  could  he  have  anticipated  sudden 
death,  we  can  construe  his  purpose  In  no 
other  way  than  a  manifestation  of  his  grati- 
tude to  his  trusted  servants  by  what  seenw 
to  be  a  remembrance  of  th^  dentlon  to  bis 
Interests  In  the  past 

Order  affirmed. 

START,  a  J.,  absent,  took  no  part 


WIIiSON  V.  WILSON. 

(Supreme  Court  of  Minnesota.   July  14,  1905.) 

1.  DiVOSOB  —  JUBIBDICnOH  —  Rksidbnob— 
ANNUuianT  or  Mabbiaqb. 

In  an  action  for  divorce  the  complainant 
must  have  resided  in  the  state  one  ^ear  Imme- 
diately preceding  the  time  of  ezhibiting  the 
complaint.  Section  4792.  Gen.  Bt  18M:  Thelen 
V.  Thelen.  78  N.  W.  108,  75  Minn.  433.  This 
section  applies  to  actions  brought  to  annul  i 
marriage  void  or  voidable  on  the  ground  of 
fraud,  under  sections  4785-4788. 

2.  SaUB— GUABDEAIT  AD  LTTBH— iHSailS  DE- 

Conceding  that,  under  oar  ststates.  jnris- 
dlction  may  be  obtuned  in  a  divorce  action  b} 
the  service  of  sommoaa  and  complaint  personal- 
ly upon  an  insane  defendant,  it  is  soggssted  as 
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a  safe  rale  of  practice  tliat  the  trial  court 
■bould  requite  the  appointment  of  a  ffuafdiaD 
ad  litem  to  appear  for  and  protect  the  interesta 
of  the  imfortimate  at  the  trial  and  dnrinc  all 
■nbseqnent  procaadingB. 

(Sjllabiw  hy  the  Court) 

Appeal  from  District  OonrL  Hennepin 
County;  Frank  O.  Brooks,  Judge. 

Action  by  Elizabeth  Wilson  against  Robert 
'Wilson.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.  Affirmed. 

Wm.  H.  Hailam,  for  appellant. 

LEWIS,  J.  This  la  an  action  for  dlTorco» 
teoaght  by  plaintiff  vpon  tlie  ground  of 
ftand  allied  to  taaire  been  perpetrated  upon 
ber  at  the  time  of  ber  mairlage  by  the  will- 
ful and  fraudulent  concealment  by  defend- 
ant of  the  tAct  that  be  bad  been  afflicted 
Vlth  insanity.  Complaint  and  snmmona 
vere  serrod  penonally  on  defendant  while 
an  inmate  of  an  Insane  asylum  In  Canada, 
plaintiff  then  baring  resided  in  this  state 
for  the  period  of  only  85  daya.  3%ere  bting 
no.  appearance  on  tbe  part  of  defendant, 
proofs  vere  offered  In  behalf  of  plaintiff; 
and  the  court  ftnmd  tbe  facts  as  alleged,  but 
dlamlsaed  tbe  action,  presumably  upon  the 
merits.  Having  concluded  that  the  Judg- 
ment must  be  affirmed  upon  the  ground 
that  the  action  was  prematurely  brought, 
we  refrain  from  expressing  any  opinion  as 
to  whether  the  facts  constltnte  a  fraud, 
within  the  meaning  of  section  4787,  Gen.  St 
1604. 

Under  our  statute,  it  would  seem  that  Ju- 
risdiction may  be  obtained  by  tbe  service  of 
summons  and  complaint  upon  an  Insane  party 
personally,  but  what  proceedings  should  be 
taken  thereafter  to  protect  his  interests  does 
not  seem  to  have  been  considered  by  the 
trial  court.  We  will  pass  tbe  subject  at  this 
time  with  the  suggestion  that,  even  If  Juris- 
diction may  be  thus  secured,  it  would  at 
least  be  desirable,  and  perhaps  mandatory, 
that  tbe  trial  court  require  the  api>ointment 
of  a  guardian  ad  litem  to  protect  the  inter- 
ests of  respondent  at  the  trial  and  during 
the  subsequent  proceedings. 

Section  4792,  Oeu.  St.  1894,  provides  that 
no  divorce  shall  be  granted  unless  tbe  com- 
plainant has  resided  in  this  state  one  year, 
immediately  preceding  the  time  of  exhibiting 
tbe  complaint,  etc.  Thelen  t.  Tbelen,  76 
Blinn.  433.  78  N.  W.  108.  Appellant  submits 
that  this  section  has  no  application  to  ac> 
ttone  brought  to  annul  void  or  voidable  mar> 
Tiages  under  the  provisions  of  sections  4786- 
4789,  but  has  application  only  to  actions 
brought  toT  divorce  upon  grounds  which  oc- 
cur subsequent  to  the  marriage,  assuming 
the  marriage  to  be  valid.  We  are  not  Im- 
pressed with  tbls  suggestion,  and  oar  view 
is  that  the  term  "divorce,"  in  section  4792, 
was  naed  advisedly,  having  reference  to  the 
entire  subject  of  procedure  by  action  to  se- 
cure annulment  of  the  marriage.  Reference 
to  the  OTlgln  of  the  statute  throws  light  on 


the  subject  Chapter  62  of  the  General  Stat- 
utes bears  tbe  general  heading,  "Divorce," 
and  had  Its  origin  In  chapter  flO  of  the  Stat- 
utea  of  1861,  and,  as  originally  enacted,  con- 
tained the  same  general  provisions  as  now 
exist  under  the  general  head  "Divorce."  It 
Is  not  reasonable  to  suppose  that  the  Legis- 
lature Intended  to  make  any  disttnctlon  wben 
at  a  later  period  what  la  now  section  4782 
was  added. 

Having  disposed  of  this  appeal  upon  a 
porely  Jurisdictional  question,  tbe  Judgment 
is  affirmed,  without  prejudice  to  the  right  of 
appellant  to  bring  a  futore  action  for  the 
cause  alibied  in  1h«  complaint  if  ao  advlaed. 

KTART,  O.  J«  absent. 


APPLBBT  T.  WATKIN8  «t  aL 

(Supreme  Court  of  Minneaota.  July  14,  1906.) 
Pbobats  Coubt  —  JuBiBDionoH  —  CoNBiano- 

TIOK  OF  WlIX. 

When  the  construction  of  a  will  Is  nec- 
essary to  the  administiation  of  the  estate  of  a 
deceased  person,  the  probate  court  jmssesses 
exclusive  oririnal  JnTlsdiction.  FoUowing 
State  V.  UeianS,  16  K  W.  246,  80  Minn.  277, 
and  later  decisions. 

[Ed.  Note.— For  cases  in  point  see  vol.  40, 
Gent  Dig.  Wills,  U  IOCS,  167S.] 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Bams^  Coun- 
ty; Qeorie  L.  Bunn,  Judge. 

Action  by  T.  B.  W.  TUliera  Appleby,  ex- 
ecutor of  the  will  <xC  Cornelia  D.  W.  Apple- 
by, against  Victor  M.  Watkins  and  otben. 
From  a  Judgment  of  diamtsaal,  plaintiff  ap- 
peals. Affirmed. 

C.  H,  Poppenbausen,  J.  L.  McNabb,  Thos- 
D.  O'Brien,  and  8.  S.  Gregory,  for  appellant 
Davis.  Kellogg  &  Severance  and  Ohas.  N. 
Bell,  for  respondents. 

LEWIS,  J.  This  action  was  begun  In  the 
district  court  for  Ramsey  county  by  the  fil- 
ing of  a  complaint  In  the  nature  of  a  bill  In 
equity  to  obtain  a  Judicial  construction  of  tbe 
will  of  Oomella  Day  Wilder  Appleby,  de- 
ceased, with  reference  to  the  right  of  Dr.  Ap- 
pleby to  occupy  the  Summit  avenue  home- 
stead, and  to  determine  his  Interest  In  the 
$6,000  set  apart  for  the  payment  of  taxes  and 
assessmepts,  as  provided  by  paragraph  12. 
and  also  to  obtain  a  decision  upon  the  valid- 
ity of  the  gift  for  charitable  purposes.  The 
learned  trial  court  decided  that  the  district 
court  had  no  Jurisdiction,  for  the  reason  that, 
at  tbe  time  the  complaint  was  filed,  the  ad- 
ministration of  Mrs.  Appleby's  estate  was 
pending  In  the  probate  court  for  Ramsey 
county,  and  no  final  decree  of  distribution 
bad  been  entered  therein.  The  trial  court 
based  Its  decision  upon  tbe  ground  that  tbe 
probate  court  bad  exclusive  original  Jurisdic- 
tion, and  that  the  circumstances  of  the  case, 
as  presented  by  the  pleadings  and  at  the 
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trial,  were  not  such  as  to  call  Into  action  the 
equitable  powers  of  the  district  court  Hie 
subject  has  been  so  exhaustlTely  treated  In 
the  memorandnm  of  the  trial  court  that  we 
can  do  no  better  than  adopt  the  same  as  a 
sufficient  expression  of  our  views: 

"It  must  be,  and  I  think  It  la.  conceded 
that  the  probate  court  has  jurisdiction  and 
ample  power  to  decide  finally  and  conclusive- 
ly all  the  questions  raised  by  the  complaint. 
They  are  all  questions  that  would  naturally 
be  Involved  In  the  administration  of  the  es- 
tate, and  the  jurisdiction  of  the  probate  court 
to  decide  all  such  questions  is  undoubted. 
PlalntUTs  contentloa  Is  that  the  jurisdiction 
of  the  probate  court  In  respect  of  the  con- 
struction of  wills,  at  least  where  the  equita- 
ble questions  are  involved,  such  as  trusts,  is 
not  conclusive,  but  that  this  court  has  con- 
current jurisdiction  in  such  cases. 

"The  Constitution  of  this  state,  art  6,  |  7, 
gives  the  probate  court  jurisdiction  over  the 
estates  of  deceased  persons  and  persons  un- 
der guardianship.  It  has  been  held  in  the 
followlx^;  cases  that  this  jurisdiction  is  ex- 
clusive: State  V.  Ueland,  SO  Minn.  277,  IS 
N.  W.  246;  Boltz  v.  Schutz,  61  Minn.  444,  04 
N.  W.  48;  Brandos  v.  Carpenter,  68  Minn. 
388,  71  N.  W.  402;  Betcber  t.  Betcher.  83 
Minn.  21S,  86  N.  W.  1. 

"State  V.  Ueland  Is  the  leading  case,  and 
the  language  of  Judge  Mitchell  Is  Inetnictive 
as  showing  an  important  distinction  between 
the  character  of  the  jurisdiction  of  probate 
courts  In  tbis  state  over  the  estates  of  de- 
ceased persons,  and  that  of  probate,  surro- 
gates',  or  orphans'  courts  in  other  states. 
Judge  Mitchell  shows  clearly  that  the  old 
chancery  jurisdiction  In  the  settlement  of  the 
estates  of  deceased  persons  has  been  practi- 
cally taken  away  from  courts  of  equity  In 
this  country  and  conferred  upon  courts  called 
probate,  surrogate,  or  orphans'  court  He 
says:  'In  some  states,  theoretically,  courts 
of  equity  retained  concurrent  jurisdiction 
over  these  matters,  although  in  practice  they 
would  not,  In  the  absence  of  some  distinc- 
tive equitable  principle,  assume  to  exercise  It, 
but  leave  the  matter  to  the  special  tribunals. 
In  other  states  the  jurisdiction  thns  confer- 
red upon  the  probate  courts  was  held  to  be 
exclusive.  The  latter  was  the  doctrine  that 
prevailed  In  this  territory  and  In  the  states 
from  which  it  borrowed  its  probate  system, 
and  the  provisions  of  the  Constitution  defin- 
ing the  jurisdiction  of  the  district  court  and 
probate  court  must  be  understood  and  con- 
strued with  reference  to  this  state  of  things 
then  existing.  To  hold  that  the  equity  juris- 
diction given  by  the  Constitution  to  the  dis- 
trict court  extends  to  everything  which  per- 
tained to  equity  Jurisdiction  as  formerly  ad- 
ministered In  England  would  be  utterly  In- 
'Tonslstent  with  the  grant  of  jurisdiction  to 
the  probate  court  Such  a  construction  would 
limit  the  judicial  power  of  the  latter  court 
over  the  estates  of  deceased  persons  to  the 
mere  probate  of  wills  and  the  issuing  of  let- 


ters testamentary  and  of  administration,  and 
would  deprive  it  entirely  of  all  jtirisdictlon 
over  the  persons  or  estates  of  persons  under 
guardianship.  It  was  clearly  the  Intention 
of  the  Constitution  to  give  the  probate  court 
the  entire  and  exclusive  jurisdiction  over  the 
estates  of  deceased  persons  and  persons  un- 
der guardianship,  in  the  same  manner  and  to 
the  same  extent  that  It  gives  to  the'  district 
court  jurisdiction  over  civil  cases  in  law  and 
equity  arising  out  of  other  matters  of  con- 
tract or  tort  *  •  •  The  Jurisdiction  of 
the  probate  court  Includes  the  power  to  con- 
strue a  will,  whenever  such  construcdon  is 
Involved  in  the  settlement  and  distribution 
of  the  estate  of  the  testator.  Hence,  in  the 
proceedings  now  pending  In  the  probate 
court,  that  court  has  the  power  to  con? true 
the  will  of  the  decedent.  In  order  to  deter- 
mine whether,  under  Its  provisions,  It  is  a 
case  for  an  election  on  the  part  of  the  widow.' 

"In  Boltz  V.  Schutz,  Judge  CoUlns  said: 
The  probate  courts  of  this  state  have  entire 
and  exclusive  jurisdiction  over  the  estates  of 
deceased  persons,  in  the  same  manner  and  to 
the  same  extent  that  our  district  courts  have 
JurisdlcUon  ov^  civil  cases  at  law  and  in 
equity  arising  mt  of  other  matters  of  con- 
tract or  tort.  When  a  particular  probate 
court  is  invobed  to  exercise  Its  jurisdiction 
in  a  particular  case  over  a  particular  estate, 
and  exercises  that  Jurisdiction,  It  attaches  for 
all  purposes  connected  with  tiiat  estate,  and 
continues  until  the  estate  Is  administered  up- 
on and  settled  according  to  law.' 

"In  Brandos  v.  Carpenter  it  is  held  that 
the  probate  court  has  exclusive  jurisdiction 
of  the  estates  of  persons  nnder  guardianship. 
The  language  of  the  Constitution  Is  tiiat  'a 
probate  court  shall  have  jurisdiction  over  the 
estate  of  deceased  peraons  and  persons  un- 
der gnardlaoship.' 

"In  Betcher  v.  Betcher,  the  court  says: 
'Under  the  Constitution,  as  defined  by  the 
decisions  of  this  court,  the  probate  court  baa 
exclusive  jurisdiction  over  the  estates  of  de- 
cedents.* 

"These  cases  show  beyond  question  that 
the  jurisdiction  of  the  probate  courts  of  this 
state  over  the  estates  of  deceased  persons  is 
excliisive,  and  that  tills  JuriadlctloD  includes 
the  power  to  construe  a  will,  and  all  equity 
powers  necessary  to  the  settlement  and  dis- 
tribution of  the  estate.  The  proceedings  In 
the  probate  court  in  the  Ueland  Case  were 
distinctly  equitable  in  charactw,  and  the 
questions  raised  were  jiecullarly  equity  ques- 
tions, formerly  within  the  exclusive  jurisdic- 
tion of  chancery.  But  the  probate  court  was 
held  to  have  exclusive  jurisdiction.  Logical- 
ly, these  cases  would  seem  to  settle  beyond 
doubt  that  a  district  court  has  no  concurr«it 
jurisdiction.  But  It  has  been  suggested  In 
two  cases  that  the  district  court  may  have 
concurrent  jurisdiction  in  certain  cases.  In 
State  v.  Ueland.  after  holding  that  the  juris- 
diction of  the  probate  court  over  the  estates 
of  deceased  persons  Is  exclusive,  Judge  Mitch- 
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ell  sa^:  'Neither  do  we  mean  to  decide  that 
there  may  not  be  cases  where  the  district 
court  woald  have  concurrent  Jorisdictlon 
with  the  probate  coort,  where  tbey  involve 
some  additional  equitable  feature,  snch  as 
trtut  or  fraud  or  the  like,  which  of  Itself,  In- 
depoident  of  the  administration  or  guard- 
ianship, would  be  sufflcient  ground  for  the 
Interforenoe  of  a  court  of  equity.  But  no 
such  case  is  here  InvolTed.  Hence  it  is  nei- 
ther necessary  nor  advisable  to  d^ne  or  enu- 
merate these  cases,  if  there  be  such.'  In 
Dnxbury  t.  Shapaban,  81  Minn.  9SS,  87  N. 
W.  944,  the  court  held  that  the  iffobate  court 
had  original  Jurisdiction  to  construe  the  will 
of  Father  Shanahan,  and  that  Its  construction 
and  legal  effect  was  necessarily  involved  In 
the  admlnlatratirai  and  distribution  of  the 
estate  by  the  probate  court  But  the  court, 
after  saying  that  the  district  court  and  the 
Supreme  Court  had  apellate  jurisdiction, 
added  that  the  district  court  conld  probably, 
'upon  the  filing  of  a  auiScient  bill  In  equity, 
proceed  to  a  Judgment  interpreting  the  In- 
strument' Thia  statement  is  by  way  of  ar- 
gument and  obiter,  and  it  la  perhaps  uncer- 
tain whethw  the  court  meant  that  the  Juris- 
diction existed  while  the  probate  court  still 
had  jurisdiction.  Furthermore,  the  language 
la  qualified  by  the  words  *probab]y.'  and  'up- 
on the  filing  of  a  sufflcient  bill  in  equity,* 
and  'im  a  proper  showing.' 

"Aasuming,  from  the  language  quoted  from 
the  TTeland  Case  and  the  Shanahan  Case, 
that  the  district  court,  'In  a  proper  case,' 
'upon  a  proper  showing,'  'igmn  the  filing  of  a 
snfficioit  bill  in  equity,'  may  have  concur- 
rent Jurisdiction  with  ttie  probate  court  to 
eonatme  a  will,  the  questlmi  is,  What  la  a 
proper  case,  what  is  a  sufficient  showing, 
to  give  the  court  suf^  Jurisdiction?  I  can 
think  of  but  one  satisfactory  and  logical  an- 
swer to  this  question.  Where  the  bill  In 
eqol^  presents  queationa  that  the  probate 
court  has  not  ample  powo:  to  determine, 
where  it  appears  there  Is  no  adequate  remedy 
In  the  probate  court,  where  It  Is  shown  that 
compelling  resort  to  that  tribunal  might  re- 
sult In  depriving  plaintiff  of  some  right  or 
remedy,  the  district  court  has  Jurisdiction. 
But  where  the  powers  of  the  probate  court 
are  ample,  where  adequate  relief  can  be  had 
there,  when  there  Is  no  showing  of  possible 
loss  or  damage  to  plaintiff  by  denying  his 
rl^t  to  resort  to  equity,  the  district  court 
haa  no  jurisdiction.  •  •  •  There  Is  much 
real  or  apparent  conflict  in  the  decisions  of 
other  sflites.  In  many  States,  probate  courts 
have  no  equity  powers;  hi  others,  no  power 
over  testamentary  trusts;  In  others,  courts 
of  equity  have  concurrent  Jurisdiction  over 
the  estates  of  deceased  {)ersons.  In  New 
York.  Illinois,  and  some  other  states  courts 
of  equity  are  held  to  have  jmisdictlon  of  ac- 
ttons  to  construe '  wills  wherever  trusts  are 
Involved,  by  virtue  of  the  peculiar  Jurlsdic- 
tlons  of  equity  over  the  subject  of  trusts,  but 
no  Jurisdiction  otherwise  In  New  Tork  this 


Jurisdiction  Is  expressly  given  the  Supreme 
Court  by  statute.  In  Wisconsin  a  peculiar 
rule  prevails:  Courts  of  equity  have  concur- 
rent Jurisdiction  with  the  county  courts  ovw 
the  estates  of  deceased  persons,  but  will  not 
exercise  that  Jurisdiction  when  the  powers  of 
the  county  court  are  ampl^  except  that  they 
entertain  suits  to  construe  wills,  apparently 
because  tbey  ^ave  always  ecerdsed  that  Ju- 
risdiction. But  It  Is  not  a  question  of  Juris- 
diction In  Wisconsin,  bat  rather  a  question 
of  the  exercise  of  dtecretionary  powers.  The 
decisions  from  the  courts  of  these  states  are 
not  controlling  or  helpful,  In  view  of  the  con- 
stitutional provisions  In  this  state,  and  the 
uniform  holding  of  the  Supreme  Court  that 
the  Jurisdiction  of  the  probate  courts  over 
the  estetes  of  deceased  persona  la  exclusive, 
and  that  such  courte  have  full  equity  powers, 
including  the  power  to  construe  wills,  and  the 
power  to  declare  trusts  created  by  the  will 
valid  or  Invalid.  The  courts  of  at  least  tiiree 
stetes  have  declared  what  I  believe  to  be  the 
correct  rule,  In  California  it  hai  never  been 
decided  that  a  court  of  equity  has  concurrent 
Jurisdiction  over  aulte  to  construe  wills,  nor 
has  it  been  dedded  that  they  have  no  such 
Jurisdiction;  but  in  Slddall  v.  Harrison,  73 
Cal.  S60,  15  Pac  130,  the  court  eald  that  if 
courts  of  equity  In  proper  cases  had  the 
power  to  construe  wills,  they  should  not  en- 
totain  such  suite  except  in  cases  where  tbwe 
are  special  reasmis  tor  It,  and  the  court  in- 
dicates what  these  'special  reascms*  should  be  ' 
by  this  language:  'Since  our  courte  have  In 
probate  practice  most  ample  powers,  may 
recognise  and  declare  trusts  and  compel  their 
execution,  and  In  the  final  decree  must  de- 
fine all  estetes,  legal  or  equiteble,  which  pass 
under  the  will  or  stetutee  of  descent  It  Is 
evident  the  occasion  which  would  Justify 
such  Interference  would  rarely  occur.'  In 
Blair  v.  Johnson's  Heirs,  64  Tt  S98,  24  AtL 
764,  it  is  held  that  the  jurisdiction  of  the  cir- 
cuit courte  over  the  estates  of  deceased  per- 
sons Is  not  original  or  concurrent,  but  special 
and  limited,  and  only  in  aid  of  the  probate 
court  when  the  powers  of  that  court  are  in- 
adequate. Said  the  court:  'It  follows,  there- 
fore, that  If,  at  the  time  a  question  as  to  the 
construction  of  a  will  Heeds  to  be  decided,  the 
probate  court  can  be  resorted  to  and  Ite  Jnria- 
diction  Is  adequate  for  that  purpose,  that 
court  must  be  resorted  to,  and  chancery  can- 
not be.'  In  Nebraska  it  la  distinctly  held  In 
two  recent  cases  that  tiie  Jurisdiction  of  the 
probate  courte  in  that  state  la  excluaive  and 
their  powers  ample,  and  that  therefore  there 
la  no  excuse  shown  for  the  invasion  of  their 
province  by  a  court  of  equity  in  assuming 
jurisdiction  <Hr  a  suit  to  construe  a  will.  The 
jurisdiction  of  the  district  court  la  denied, 
even  though  truste  were  Involved.  Belschick 
V.  Relger  (Neb.)  94  N.  W.  158;  Yonngson  v. 
Bond  (Neb.)  95  N.  W.  700. 

"I  think  the  rule  I  have  laid  down  needs 
no  further  authority  to  support  it  It  Is  rea- 
sonable, logical,  and  In  accord  with  the  ex* 
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clnsire  diaracter  of  the  jnrlndlctloii  of  the 
probate  court,  and  In  liannonr  with  the 
general  principles  of  equity  ]uri8prudeiio& 
Plalntur  has  an  adeg\late  remedy  in  a  court 
provided  by  the  Constitution  for  the  adjudi- 
cation of  all  questlona  arlalng  during  the  Bat- 
tlement and  distribution  of  the  estate  of  the 
deceased.  An  appeal  lies  to  the  district  court 
from  the  Judgment  of  that  tribunal,  and  to 
the  Supreme  Court  from  the  district  court 
«  •  • 

"It  Is  to  be  noted  that  the  complaint  pre- 
sents no  questions  of  fraud,  and  no  questions 
that  Involve  in  any  way  the  enforcement  of 
trusts  created  by  the  will.  This  might  be 
Important  if  it  be  held  that  equity  has  Ju- 
risdiction to  enforce  the  performance  of 
trusts  and  to  control  the  conduct  of  trustees. 
No  such  issues  are  involved  In  this  case." 

We  will  only  add  that  too  much  Import- 
ance should  not  be  attached  to  the  suggestion 
found  in  State  v.  TJeland  and  Duxbnry  v. 
Shanahan,  supra,  to  the  effect  that  the  dis- 
trict court  probably  had,  In  proper  cases,  con- 
-current  jurisdiction  with  the  probate  court 
All  that  was  said  In  those  cases  on  the  sub- 
ject was  by  way  of  argument,  and  merely  to 
lay  stress  upon  the  fact  that  the  cases  then 
under  consideration  presented  no  erceptlon  to 
the  rule. 

Judgment  affirmed. 

START,  O.     concurs  In  the  reralt 


IiAHM  V.  ARMSTRONG  et  al. 

'^Sapreme  Court  of  Minnesota.   July  14,  1905.) 

1.  VSKDOB  ANO  PUBOHASBa— ASBIOmCBNT  Of 
OONTBACT— IHTEBEST  AOQVIBBD. 

Tin  asiignmsnt  the  vendor  of  an  execu- 
tory contract  for  the  sale  of  real  property  as 
■ecarity  for  the  payment  of  an- indebtedness  due 
the  assignee  vests  in  the  assignee  a  lien  upon 
the  vendor's  InterMt  In  the  property  to  the  ex- 
twt  of  the  debt  secnrsd,  not  e»!eedlnc  th«  pur- 
chase money  nnpald  on  the  contract 

Ranebuftct— FBAumrLBNT  Pberbehok. 

The  qaestion  whether  the  assignment  in- 
volved in  this  case  was  an  unlawful  preference 
under  the  bankruptcy  act  waa  not  an  Issue  un- 
der the  pleadings. 

8.  PLEADino— AHEnDHBHT. 

The  court  did  not  err  in  refoalag  the  appli- 
cation of  defendants,  after  trial  and  decision 
of  the  case,  to  amend  their  answer  by  setting 
up  the  claim  that  the  assignment  waa  prefer- 
ential. 
<SyUabns  by  the  Oonrt) 

Appeal  from  District  Conrt,  Watonwan 
County;  Lorln  Cray,  Judge. 

Action  by  Leo  S.  Lamm,  as  executor  of  Ste- 
phen Lamm,  against  Moses  K.  Armstrong 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants J.  W.  Seager  and  others  appeal. 
Aflirmed. 

J.  L.  Lobben,  for  appellant.  A.  a.  Olaift* 
for  respondent 

BROWN.  J.  This  action  was  brought  to 
enforce  rights  acquired  through  an  assign- 


ment hy  the  vendor  of  an  executory  contract 
for  the  sale  of  certain  real  property;  to 
have  the  assignment,  to  the  extent  of  the 
unpaid  purchase  price  at  the  time  It  was 
made,  declared  a  lien  upon  the  vendor's  Inter- 
est In  the  property,  and  to  foreclose  the  same. 
Plaintiff  had  Judgment  below,  and  defend- 
ants aK>Mled. 

The  facts  are  aa  follows:  On  June  14, 
1686,  Moses  K.  Armstrong  owned  an  undivid- 
ed two-thirds  of  certain  land  located  In 
Watonwan  county,  and  on  that  day  entered 
Into  an  executory  contract  In  the  usual  form 
to  sell  and  convey  the  same  to  one  Stemper 
for  a  consideration  of  $7,700.  Armstrong's 
wife  did  not  Join  in  the  contract  On  the 
7th  of  October,  1808,  Armstrong,  being  in- 
debted to  one  Stephen  Lamm,  plaintiff's  tes- 
tate, assigned  this  contract  to  htm  as  securi- 
ty for  its  payment  The  assignment  was  In- 
dorsed on  the  back  of  the  contract  in  the  fol- 
lowing language:  "For  value  received  I 
hereby  assign,  sell  and  set  over  unto  S. 
Lamm,  all  my  rlghl^  title  and  Interest  In  and 
to  the  land  described  In  the  within  contract" 
This  was  signed  by  Annstrong  and  bis  wife. 
At  the  time  the  contract  was  so  assigned 
there  was  due  thereon  from  the  vendee  the 
sum  of  $7,600.  Thereafter,  and  without  the 
knowledge  or  consent  of  Lamm,  the  contract 
was  terminated  by  mutual  agreement  be- 
tween Armstrong  and  Stemper,  and  the  lat- 
ter abandoned  the  property.  The  original 
contract  was  during  all  this  time  in  the  pos- 
session of  Lamm,  but  was  never  recorded  in 
the  office  of  the  register  of  deeds,  or  other 
notice  given  that  it  bad  been  assigned  to 
him.  On  the  24th  of  November,  1903,  Arm- 
strong was  adjudged  a  bankrupt,  and  defend- 
ants were  appointed  his  trustees,  and  were 
made  defendants  in  this  action  In  their  ca- 
pacity as  such.  The  Indebtedness  due  from 
Armstrong  to  Lamm  has  never  been  paid 
or  discharged,  and  exceeded,  according  to 
the  findings  of  the  trial  court  the  amount 
due  from  Stemper  on  the  contract  The  trial 
court  held  on  these  facts  ttiat  the  assign- 
ment, In  effect,  vested  In  Lamm  a  lien  npon 
the  land  to  the  extent  of  the  indebtedness 
due  on  the  contract,  with  Interest  and  Judg- 
ment waa  ordered  declaring  plaintiff,  as  ex- 
ecutor of  the  estate  of  Lamm,  ^titled  to 
enforce  payment  of  the  same  as  In  the  case 
of  a  foreclosure  of  a  mortgage  or  other  lien 
upon  real  property. 

But  one  question  Is  presented  for  consid- 
eration. The  question  of  preference  under 
the  bankruptcy  act.  urged  by  appellants,  was 
not  made  an  Issue  by  the  pleadings,  and 
therefore  not  Involved  in  the  case.  The 
point  that  the  court  below  erred  In  denying 
defendants^  aK>llcation  to  amend  tiielr  an- 
swer by  setting  up  that  the  assignment  of 
the  contract  was  such  a  preference,  and 
hence  void.  Is  not  well  taken.  This  defense 
was  not  made  by  the  original  answer,  and 
the  application  to  amend  was  not  made  until 
after  the  trial  of  the  action  ind  a  formal 
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decitfon  tbareln  baA  been  filed.  It  was  deai^ 
1^  dl8cretloiiu7  with  the  trial  court  vhetlier 
to  permit  fbe  amendment  at  ao  late  a  date. 
Tbe  principal  question  in  tbe  caae  la  witb 
respect  to  ttie  rlgfata  created  by  tbe  asBlsn- 
ment  of  tbe  land  contract  from  Armstrong 
to  Lamm.  It  Is  contended  on  the  part  of 
plaintur  that  in  law  and  equity  the  transac- 
tltm  was,  In  ^ect;  a  mortgage;  and  that 
tiie  land  became  thereby  pledged  as  security 
for  the  payment  of  tbe  debt  intended  to  be 
aecnred.  While  It  Is  contended  on  the  part 
ot  deftaidants.  trustees  of  the  eatate  at  Arm- 
strong, that  at  moat  Lamm  became  aubati- 
tnted  to  the  rights  of  Armstrong  with  an- 
tluHrlty  to  enforce  the  contract  for  the  aale 
of  fbe  land  to  the  same  extent  that  Arm- 
strong might  hare  don^  bad  no  assignment 
been  made,  with  no  other  or  greater  rights. 
The  onestlon  Is  controlled  by  well-settled 
equitable  principles.  Tbe  Intention  of  tbe 
parties  must  prerall,  and  they  arc  presumed 
to  bsTa  Intended  the  natural  and  le^  conse- 
quuices  of  their  acts.  The  assignment  was 
made  as  security  for  the  payment  of  money 
due  from  Armstrong  to  Lamm,  and  to  pro- 
vide him  means  for  enforcing  payment  In 
case  of  the  default  of  Armstrong  to  pay  the 
same,  TO  be  eflectlTe  for  that  purpose, 
something  more  than  a  mere  substitution  to 
the  position  of  Armstrong  was  necessary.  If 
that  waa  the  tmly  effect  of  such  a  transac- 
tion, the  assignment  would  be  of  doubtful 
force,  Tbe  wmedj  of  tbe  assignee  in  such 
case  on  fiallnre  of  performance  by  tbe  vendee 
would  be  the  cancellation  of  the  contract,  re- 
sulting In  a  restoration  of  the  title  to  the 
vendor  unlncnmbored  by  the  contract  or  its 
as^nment,  and  a  complete  extinguishment 
of  the  securtty.  Tbe  contract  in  tbe  caae 
at  bar  was  In  fact  canotied  by  agreement 
between  Armstrong  and  Stemper  without  tbe 
knowle^^e  m  consmt  of  Lamin,  and,  nnleas 
by  the  transaction  lamm  acquired  a  lien  of 
•ome  kind  -tQMm  the  land,  tbe  assignment 
was  thereby  rendered  InoperatlTO  and  Talue- 
leaa  for  the  purpose  intended.  It  Is  ele- 
mentory.  In  cases  of  executory  contracts  at 
this  nature^  that  the  vendor  continues  in  a 
strict  legsl  sense  the  owner  of  the  land  until 
the  purchase  price  Is  paid;  tbe  vendee  hold- 
ing only  tbe  equitable  title,  tbe  legal  title 
remaining  In  tbe  vendor  as  securi^.  By.  Co. 
V.  Wilson,  26  Minn.  882;  Berryhill  v.  Potter, 
4a  mtUL  279^  41  M.  W.  251.  With  the  legal 
title  In  the  vendor,  he  would  have  the  clear 
right  to  mortgage  the  property,  either  by  an 
aasignnient  of  the  contract  of  rale  or  directly 
by  execution  (tf  a  formal  instrument  for  that 
purpose.  Bither  of  wlilcb  would,  of  course, 
be  subject  to  all  the  rigbts  of  tbe  vendee.  It 
Is  certoln  that  tbe  parties  to  this  transaction 
had  In  mind  adequate  security  for  the  pay^ 
ment  ot  the  Indebtedness  to  Lamm,  and 
the  result  of  their  action  most  be  hel^  to 
effectuate  tbelr  Intent,  to  have  created  the 
relation  of  mortgagor  and  mortgagee  be- 
tween th«n.  11  Am.  ft  Bng.  Bncy.  Law 
104N.W.— 20 


(2d  BdO  128L  and  cases  dted.  The  assign- 
ment was.  In  diect,  a  transfer  to  tbe  as- 
signee of  the  assignor's  lien  for  the  purchase 
I»lce  of  the  land.  Tbe  tact  that  Armstrong 
snbsequently  canceled  tbe  contract  by  an 
agreement  with  the  vendee  does  not  affect 
the  rlghta  of  Lamm.  Tbe  predse  question 
came  before  tbe  Supreme  Court  of  Texas  in 
Buasell  V.  Elrkbride,  62  Tex.  4S6,  where  It 
Is  said.  "A  vendor  may,  however,  defeat 
bis  right  to  annul  such  s  contract,  to  the 
prejudice  of  another,  to  whom  be  has  trans- 
ferred notes  given  to  secure  purchase  money, 
for  they  carry  with  them  the  lien  which  tbe 
vendor  had,  and  be  could  not  be  permitted, 
witlwut  wrong  to  such  bolder,  to  destroy 
tbe  security  whitdi  may  constitute  ttie  sole 
or  ^ef  value  of  tbe  note  or  notes  transfer- 
red; and  as  between  vendor  and  vender 
such  contract  may  be  rescinded  without  the 
consent  of  the  bolder  of  notes  which  lud 
been  transferred,  then  It  certainly  wonld  be 
true  that  the  lien  would  continue  as  against 
the  vendor  for  tbe  protection  of  the  holder 
of  such  note,  and  It  would  also  continue 
against  the  land  In  the  lianda  of  a  subse- 
quent vendee,  who  should  buy  It  with  no- 
tice of  the  lien  on  the  land  existing  whUe 
the  land  was  in  tbe  hands  of  his  vendor  or 
of  the  'first  vendee."  By  the  cancellation 
Annstrong  deprived  Lamm  of  a  remedy 
against  the  vendee,  but  be  could  not  thus 
deprive  him  of  his  remedy  against  the  land. 
Young  V.  Atkins,  51  Tenn.  529;  Oommings 
V.  Oglesby,  60  Miss.  163;  Chundi  v.  Smith,  89 
Wis.  492;  Lowery  v.  Peterson,  79  Ala.  109. 
The  rule  of  the  cases  cited  fully  supports  tiie 
dei^on  of  the  trial  conrt,  and  Is  In  harmony 
with  the  general  rules  of  equity  applicable  to 
transactions  of  this  and  like  nature. 

We  have  examined  the  record  with  ref^ 
ence  to  the  contention  of  appellante  that  tbe 
amount  awarded  to  jdalntiff  was  in  excess  of 
tbe  amount  actually  due,  and  conclude  that 
the  findings  of  the  court  in  Uils  respect  are 
fully  sustained.  It  appears  that  Armstrong 
was  indebted  to  Lamm  at  the  time  of  tbe 
assignment  In  the  sum  of  $6,000,  and  the 
testimony  to  that  the  assignment  was  intend- 
ed as  security  for  that  amount  and  such  oth- 
er amounts  as  Lamm  might  thereafter  ad- 
vance to  Armstrong.  A  mortgage  for  future 
advances  is  valid. 

Judgment  affirmed. 


DBNISON  V.  8AWTBB  et  al. 
(Sapreme  Court  of  Minoesota.    Jnly  14,  1905.) 

1.  Claim  and  Delivebt— Evidence. 

In  an  actioo  in  claim  and  delivery  to  recov- 
er tbe  possession  of  certain  crops,  It  Is  held 
that  the  findings  of  the  trial  court  are  austained 
by  tbe  evidence. 

2.  Statute  or  Fbauds— Wbiitiii  Oohtbaoi— 

Pabol  Modification. 

A  parol  modification  of  a  written  contract 
for  the  cultivation  of  a  farm,  acted  upon  by  the 
parties,  and  a  crop  of  grain  raised  tberennder. 
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ii  not  TOtd  under  the  statute  ot  frauds.  Part 
performance  takes  it  out  of  the  operation  of 
that  statute. 

8.  MosTGAOE  or  Obops— TxNAira  or  Fun. 

A  tenant  cuItiTating  a  farm  under  a  con- 
tract bj  whidi  be  Is  entitled  to  one-halt  the 
crops  raised  may,  before  a  division  of  the  crops 
is  had,  mortgage  bis  interest  therein;  subject 
however,  to  all  rights  of  the  landlord  as  fixed 
tfj  the  tezma  of  the  tenancr. 

4.  TUAI/— iBSKLSVAm  FlNDinOB— AOOOUIIT- 

nto. 

Various  assignments  conslderedt  and  MA 
to  present  no  reversible  error. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Jackson  Coun- 
ty; James  H.  Qalnn,  Judge. 

Action  by  Charles  N.  Denlaon  against  P. 
H.  Sawyer  and  K.  H.  Wade.  Judgment  or- 
der^ for  defendants,  and  f»m  an  <»der  de- 
nying a  new  trial  plaintiff  appeals.  At-, 
firmed. 

Knox,  Faber  ft  Knox,  for  appellant 
Smitb  &  Biasett  and  T.  A.  Alexander,  for  re- 
■pendents. 

BBOWN,  J.  Action  In  claim  and  deUretT 
to  recover  the  possession  of  certain  cn^s,  In 
wtalcb,  after  trial  before  the  court  -without  a 
jury,  judgment  was  ordered  for  defendants, 
and  idalntlff  appealed  from  an  orda  denying 
his  motion  for  a  new  trlaL 

The  short  fftcts  in  the  case  are  as  fol- 
lows: Plaintiff  owned  the  land  on  which  the 
crops  in  Questton  were  raised,  and  one  Hoff 
had  been  cnltlTatlng  the  same  under  a  lease 
or  taim  contract  prior  to  and  during  the 
year  19(0..  It  is  claimed  hy  plaintiff  that  un- 
der and  by  -virtue  ot  the  terms  of  this  con- 
tract he  was  the  sole  owner  of  an  the  crops 
raised  on  the  land.  The  original  written  con- 
tract under  which  Hoff  was  cultiTatlng  the 
land  purports  to  be  one  of  hiring,  and  pro- 
Tided  tliat  HcmEPb  compensation  should  be 
one-half  the  net  proceeds  of  the  crops*ral8ed. 
Some  difficulty  arose  between  plaintiff  and 
Hoff,  and  on  or  about  the  12t3i  of  Septembor, 
1901,  plaintiff  caused  the  Interest  of  Hoff  In 
and  to  the  cnum  raised  during  that  year  to 
be  attached  in  an  action  brought  against  him 
to  recover  f«r  money  loaned.  To  release  the 
attachment,  Hoff,  wltii  defendants  in  this 
action,  executed  a  bond  ot  Indemnity  undo* 
the  statutes,  upon  which  the  sheriff  released 
the  attachment  A  like  attadiment  was  lev- 
ied upon  Boa's  interest  In  ttie  crops  In  an 
action  by  one  Dorr,  who  appears  to  have 
been  an  agent  of  plaintiff,  and  a  similar  bond 
was  executed  for  its  release.  To  secure 
these  defendants  against  llablUly  under  such 
bonds  and  other  indebtedness  due  defendant 
Wade,  Hoff,  on  the  day  the  bonds  were  de- 
livered to  the  sheriff,  aecuted  and  delivered 
to  defendant  Wade  a  chattel  mortgage  uptm 
his  undivided  interest  in  the  crops  grown  up- 
on the  land  during  that  year,  which  Included 
the  grain  in  question  In  this  action  and  other 
property.  Acting  under  authority  ot  this 
diattel  mortgage,  defendant  entered  upon  the 
premises  ot  plaintiff,  where  the  crops  were 


grown,  and  took  possession  of  the  one-half 
claimed  to  belong  to  Hoff  -under  the  tanam 
of  the  contract  then  existing  between  Hoff 
and  plaintiff,  and  under  which  it  Is  claimed 
tlie  land  was  cultivated  that  year;  where- 
upon plaintiff  brought  this  action  to  regain 
possesidon  of  the  same.  Defendants'  sole 
light  to  the  pmpeity  rests  on  tills  chattel 
mortgage,  and  the  vaUdltr  of  that  instru- 
ment depends  upon  the  question  whether  the 
original  contract  between  Hoff  and  plaintiff 
was  modified  so  as  to  provide  that  Hoff 
should  have  one-half  the  crops  In  lieu  of  cme- 
half  the  net  proceeds  from  tiie  same.  The 
ictlon  was  tried  in  the  court  below  without 
a  Jury,  and  judgment  ms  ordered  for  de- 
fendants for  tiie  return  of  the  pRq)erty.  it 
having  been  delivered  to  plaintiff,  or,  in  case 
return  could  not  be  made,  the  value,  assessed 
at«60a 

One  principal  question  of  fact  was  present- 
ed to  the  court  below,  vis.,  whether  the  otig^ 
Inal  contract  between  plalntUf  and  Hott,  iiy 
the  terms  of  which  the  latter  was  to  rec^ve 
tot  bis  services  In  cmtivating  tiie  land  <me- 
half  the  net  proceeds  of  the  crops  raised, 
was  subsequent  to  that  time,  and  prior  to 
the  year  1901,  dianged  and  modified  by  the 
consent  and  agreement  of  the  parties  to  one 
by  which  Hoff  was  to  have  and  rec^ve  one- 
half  the  crops  in  lieu  of  one-half  tiie  net  pro- 
ceeds thereof.  The  trial  court  found  tiie  con- 
tract was  BO  modified,  and  tiie  finding  is  a»- 
lUgned  as  error.  Counsel  for  appelant  pre- 
sented this  feature  of  the  case  on  the  oral 
argument  with  much  earnestness,  and  In  an 
evident  belief  of  the  justice  of  his  client's 
cause,  but  a  careful  examination  of  the  evi- 
dence presented  in  the  record  does  not  sus- 
tain his  contention.  Hoff  testified  that  prior 
to  tile  year  1901  the  written  contract  original- 
ly entered  into  was  modified  In  tiie  nuumer 
and  to  the  extent  iuat  stated,  and  tiiat  he 
cultivated  the  land  during  that  year  under 
the  modified  conditions.  This  was  fiatiy  de- 
nied by  plaintiff  and  his  witnesses*  thus  pre- 
senting a  square  Issue  of  fact  for  the  trial 
court  to  determine.  It  tiie  question  wen  to 
be  determined  ftom  the  testimony  of  Hoff 
and  plaintlfl,  we  would  probably  be  required 
to  adopt  the  view  of  counsel  for  plaintiff, 
and  hold  HofTs  testimony,  standing  alone, 
too  unreliable  <m  which  to  base  a  finding  tat 
favor  of  defendants.  But  there  was  otiitf 
evidence  presented  toidlng  to  prove  the  modi- 
fication,  given  members  of  hte  family,  and 
strong  corroborative  drcnmstances  appear 
from  the  acts  and  conduct  <tf  plaintiff  and 
his  agent  Orataln  members  Hoff's  family 
testified  to  the  modIflcati<m  of  the  contract, 
and  it  appears  that  subsequent  to  the  time 
It  is  claimed  the  modification  was  made  the 
crops  raised  on  the  farm  wwe  divided,  one- 
half  being  delivered  to  plalntUT  and  one-halt 
to  Hoff,  and  separate  bins  In  the  granary 
vren  set  apart  for  stwlng  tiw  grain  of  eadi. 
It  also  appears  that  prior  to  the  time  the 
mortgage  here  in  questkm  was  executed  ta 
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defendants,  plaintiff  caused  Bon's  interest  In 
the  Identical  cropa  In  qnestlon  to  be  attached 
In  an  action  brought  against  him  to  recover 
for  money  loaned,  and  two  days  subseqaent 
to  the  execntlon  of  the  mortgage  procured 
from  him  a  bill  of  sale  of  his  interest  therein, 
thus  treating  him  as  a  Joint  owner  of  the 
property.  This  testimony  fully  corroborates 
the  testimony  of  Hoff  to  the  effect  that  the 
contract  was  modified.  Indeed,  It  seems  dif- 
ficult to  reconcile  the  conduct  of  plaintiff 
himself  with  any  other  theory  of  the  case. 
If,  as  now  claimed,  Hofl's  interest  In  the 
crops  was  limited  ezcInslTely  to  a  portion  of 
the  net  proceeds,  no  reason  Is  apparent  why 
the  crops  should  have  been  divided,  or  why 
plaintiff  should  obtain  from  him  a  bill  of 
sale  of  his  interest  therein.  On  this  state  of 
the  evidence  the  conclusion  is  nnavoidable 
that  the  findings  are  sustained  by  the  evi- 
dence; at  least  tbey  are  not  so  clearly  and 
palpably  against  it  as  to  Justify  this  court  in 
setting  them  aside.  In  this  view  of  the  case 
it  becomes  unnecessaiy  to  consider  what 
were  the  legal  rights  of  plaintiff  and  Hoff  un- 
der the  terms  of  the  original  contract  Un- 
der the  modified  contract  B.ot[  was  entitled 
to  one-half  of  the  crops,  and  that  interest 
passed  by  his  mortgage  to  defendants.  Nor 
was  it  necessary  that  the  modification  be  In 
vnitlng.  The  parties  having  acted  upon  it 
in  Its  modified  form,  it  was  valid  to  the  ex- 
tent and  dnrlng  the  period  so  acted  upon  and 
carried  out  Evans  v.  Lumber  Co.,  30  Minn. 
515,  16  N.  W.  40*;  Steele  r.  Anheuser,  S7 
Minn.  18,  58  N.  W.  686. 

There  can  be  no  serious  question  of  the 
le^al  right  of  Hoff  to  mortgage  his  Interest 
In  the  crops,  even  before  a  division  thereof 
was  had  by  act  of  the  parties.  The  par- 
ties were,  within  all  our  decisions,  prior 
to  a  division,  tenants  in  common;  and  the 
law  is  well  settled  that  a  party  standing  in 
that  relation  to  the  title  may  mortgage  his 
undivided  Interest  in  the  common  property. 
McNeal  v.  Rider,  79  Minn.  153,  81  N.  W.  830, 
79  Am.  St  Rep.  437;  Strangeway  v.  Elsen- 
man.  68  Minn.  895,  71  N.  W.  617;  Anderson 
T.  Liston.  69  Minn.  82,  72  N.  W.  52;  Avery 
V.  Stewart,  76  Minn.  106,  77  N.  W.  600,  78 
N.  W.  244.  In  the  case  of  Potts  v.  Newell, 
22  Minn.  661,  It  appeared  by  the  terms  of  a 
farm  contract  that  the  tenant  retained  title 
to  all  crops  raised  tbereimder  until  a  divi- 
sion thereof  by  the  consent  of  the  parties 
at  the  threshing  machine.  It  was  held  that 
the  landlord  had  the  right  to  mortgage  his 
ctmtlngent  Interest  before  a  division.  The 
decision  is  in  line  with  the  general  rule  that 
one  tenant  In  common  may  mortgage  or  as- 
sign his  undivided  Interest  in  the  common 
property.  5  Am.  A  Eng.  Bacy.  Law  (2d  Ed.) 
966.  It  does  not^  as  signed  by  counsel  for 
appellant  where  the  tenant  mortgages  his 
undivided  interest  operate  as  the  substitu- 
tion of  a  new  tenant  but  only  as  a  legal 
transfer  of  the  tenant's  interest  In  the  com- 
moa  propMty,  sobject  to  the  rights  of  the 


landlord  as  fixed  and  determined  by  the 
contract  of  tenancy. 

Findings  numbered  18  and  19  are  assailed 
by  appellant  as  wholly  without  evidence  for 
their  Bup[>ort  These  findings  are  not  JnsU- 
fled  by  the  evidence.  We  search  the  record 
in  vain  to  find  support  for  them.  However, 
the  matters  covered  thereby  are  wholly  Im- 
material to  the  issues  between  the  pai-tlea, 
and  a  reversal  should  not  be  ordered  on  the 
ground  that  tbey  are  not  sustained  by  the 
evidence.  If  they  were  expunged  from  the 
record,  the  conclusions  of  law  based  upon 
other  findings  of  fact  would  be  sustained. 
The  contention  of  appellant  in  this  respect 
IB  that  these  particular  findings  disclose  that 
the  case  was  not  fairly  considered  below. 
We  are  unable  to  adopt  this  view.  The  ex- 
planation made  on  the  argument  as  to  how 
these  particular  findings  were  made  is  plausi- 
ble, and  relieves  the  situation  of  any  taint 
of  nnfalmess  on  the  part  of  the  trial  court 
It  appears  that  several  actions  between  these 
parties,  involving  this  and  other  property, 
all  arising  out  of  the  relations  between  Hoff 
and  plaintiff,  were  pending  In  the  court  be- 
low daring  the  same  period  of  time;  and  It 
Is  fair  to  believe  that  the  trial  court  In 
disposing  of  this  case,  unintentionally  Incor- 
porated findings  pertinent  to  some  other 
case.  But  they  are  not  ground  lor  a  reversal. 

The  assignments  of  error  challenging  cer- 
tain rulings  of  the  court  on  the  admission 
or  exclusion  of  evidence  on  the  trial  have 
been  fully  considered,  with  the  result  that 
no  reversible  error  is  disclosed.  No  account- 
ing can  be  had  in  this  action,  it  being  one 
in  claim  and  delivery,  involving  only  the 
legal  rights  of  the  parties.  Plaintiff,  having 
adopted  this  course  of  procedure.  Is  In  no 
position  to  claim  that  the  cost  and  expense 
of  threshing  the  grain,  or  other  unsettled 
matters  concerning  the  tenancy  of  Hoff,  are 
not  taken  into  account  or  adjusted.  By  his 
action  he  asserted  a  legal  right  to  the  prop- 
erty, and,  tiavlng  failed  to  establish  It  must 
return  the  property  to  defendants,  adjust- 
ing all  other  matters  in  some  other  action. 

The  order  appealed  from  is  affirmed, 

START,  0.  J.,  absent  took  no  part 


BENSON  V.  LARSON. 
(Supreme  Court  of  Minnesota.    July  14,  1905.) 

CouPBouisa  AND  Srrn.EMKi(T— Construction 
— Refubu.  to  Febfobu— Rescission. 

A  certain  agreement  purporting  to  settle 
and  adjust  matters  of  difference  between  the 
parties  construed,  and  held  to  constitute  one 
entire  contract;  that  the  engagements  thereby 
entered  into  by  the  parties  were  mutual  and 
reciprocal,  and  a  refusal  of  performance  by 
plaintiff  gave  defendant  the  right  to  rescind 
and  declare  the  agreement  whoI&  at  an  end. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Martin  Coun- 
ty; fames  H.  Qninn,  Judge. 
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Action  by  Ben  Benson  against  M.  L.  Lar* 
son.  Judgment  for  defendant,  and  from  an 
order  denying  a  new  trial  plaintiff  appeals. 
Affirmed. 

O.  M.  O'Neill,  for  appellant  AUen  & 
Ward,  tor  respondent 

BROWN,  3.  Plaintiff  owned  a  farm  In 
Martin  county,  which  he  leased  to  defend- 
ant for  a  term  of  years.  The  lease  was  in 
the  form  of  an  ordinary  farm  contract,  and 
provided  for  a  division  of  crops  raised  on 
the  land,  and  also  a  division  of  stock  upon 
the  terms  therein  mentioned.  A  controver- 
sy arose  In  reference  to  rights  growing  out 
of  the  contract  and  plaintiff  brought  this  ac- 
tion to  recover  an  amount  alleged  to  have 
been  found  due  him  upon  a  settlement  had 
between  the  parties.  Defendant  answered, 
denying  the  alleged  settlement,  and  setting 
up  10  distinct  counterclaims  against  plaintiff 
upon  which  he  demanded  an  affirmative 
judgment  Thereafter  ^e  partlea  entered 
Into  a  full  settlement  of  all  their  differences, 
including  plalntifTs  alleged  cause  of  action 
and  the  subject-matter  of  the  counterclalma 
set  up  in  defendant's  answer.  This  settle-' 
ment,  whtch  is  undisputed,  was  In  writing, 
and  in  the  following  language: 

"Sherbum,  Minn.  December  24th,  1903. 
This  agreement  made  and  entered  Into  this 
day  by  and  between  M.  L.  Larson  of  the 
first  part  and  Ben  Benson  of  the  second 
part — ^Whereby,  an  accounting  had  and  made 
between  said  parties  it  is  this  day  agreed 
that  there  la  due  from  said  M.  L.  Larson  to 
said  Ben  Benson  the  sum  of  Five  Hundred 
Dollars  ($600.00)  which  said  Larson  agrees 
to  pay  or  secure  to  said  Benson  by  either 
payment  in  cash  or  Bankable  Note  due  in 
not  more  than  ninety  days,  and  it  is  fur- 
ther agreed  and  settled  by  said  parties  that 
said  Larson  is  to  divide  the  stock  on  Benson 
farm,  by  first  setting  apart  as  the  property 
of  Benson  Twenty  (20)  cows,  and  that  the 
balance  of  58  bead  shall  be  divided  by  each 
selecting  one  alternately  until  all  are  divid- 
ed. That  the  Hogs  of  said  farm  shall  be 
divided  by  first  setting  apart  Ten  (10)  Brood 
Sows  as  the  property  of  Benson  and  that 
the  balance  of  forty  (40)  bead  shall  he  divid- 
ed by  each  selecting  one  alternately  and 
Larson  also  to  set  out  one  Boar  as  property 
of  Benson  and  that  this  settlement  and  di- 
vision shall  be  and  constitute  a  full  and 
complete  settlement  of  all  accounts  between 
them  to  date  except  grain  and  crops  raised 
in  1903  which  shall  be  divided  according  to 
farm  lease  between  the  parties.  In  Witness 
Whereof  both  parties  have  hereunto  set  their 
hands  this  24th  day  of  December,  1008.  M. 
L.  lArson,  Ben  Benson. 

"In  presence  of  Peter  P.  Peterson,  S.  D. 
O'NeUl. 

"Addendum.  It  is  also  further  agreed, 
that  In  the  event  Larson  cannot  ivocore 
Slgnei  to  make  bia  Note  Bankable  be-  will 


make,  execute  and  deliver  bis  note  to  Ben- 
son for  $500.00  with  eight  per  cent  interest 
together  with  a  Chattel  Mortgage  on  his  In- 
terest In  all  stock  on  farm  to  secure  same 
and  on  hla  share  of  crops  for  1904  on  said 
farm,  but  no  stock  to  be  sold  or  removed  un- 
til same  is  settled  and  adjusted.  M.  L.  Lar- 
son, Ben  Benson." 

Defendant  failed  to  pay  the  amount  agreed 
upon,  whereupon  plaintiff  filed  a  sui^lement- 
al  complaint  in  the  action  seeking  to  recover 
the  same,  abandoning  the  cause  of  action 
set  up  In  the  original  complaint  To  this 
supplemental  complaint  defendant  answer- 
ed, admitting  that  the  settlement  was  enter- 
ed Into  as  alleged  in  the  complaint  but  al- 
leging in  defense  that  plaintiff  refused  to 
divide  the  stock,  refused  to  accept  the  prom- 
issory note  from  defendant  as  therein  pro- 
vided, and  wholly  refused  to  perform  his 
part  -of  the  agreement  by  reason  of  which 
defendant  rescinded  the  same.  It  is  not  al- 
leged that  the  settlement  was  obtained, 
through  fraud,  or  was  the  result  of  mistake. 
EV>r  aught  that  appears,  it  was  fairly  made 
and  entered  into,  defendant's  sole  defense 
being  the  refusal  of  plaintiff  to  perform  his 
pert  of  the  agreement  At  the  conclusion  of 
the  trial  In  the  court  below,  the  court  held 
that  there  was  no  issue  of  fact  for  the  Jury 
to  determine  respecting  plalntifTs  right  of 
recovery  upon  thla  settlement  but  the  merits 
of  the  several  counterclaims  were  submitted 
to  the  Jury,  and  special  verdicts  returned  for 
defendant  The  theory  of  the  court  was 
that  as  the  facts  respecting  plalntHTs  re- 
fusal to  perform  bis  part  of  the  agreement 
were  undisputed,  the  right  of  defendant  to 
rescind  for  such  refusal  presented  a  ques- 
tion of  law  for  the  court;  that  with  respect 
to  that  phase  of  the  case  there  was  nothing 
for  the  Jury  to  jkiss  upon.  The  court  subse- 
quently made  findings  setting  forth  the  re- 
fusal of  plaintiff  to  perform,  the  rescission 
of  the  contract  by  defendant  and  Judgment 
was  ordered  in  defendant's  favor  f«  the 
amount  found  by  the  Jury  to  be  due  on  the 
several  counterclaims.  Plaintiff  moved  for 
a  new  trial,  and  appealed  from  an  order 
denying  it. 

The  practice  pursued  In  the  court  below 
may  have  been  somewhat  irregular,  but  in 
view  of  the  legal  rights  of  the  parties,  as 
disclosed  by  the  undisputed  evidence,  the  ir- 
regularities in  that  respect  are  not  sufficient 
on  which  to  order  a  reversal.  Hie  written 
settlement  on  which  plaintiff  relies  for  a  re- 
covery Is  susceptible  of  but  one  construction. 
Tt  constituted  In  contemplation  of  law  an  en- 
tire mseparable  contract  the  engagements 
of  which  were  mutual  and  reciprocal  By 
Its  terms  defendant  acknowledged  an  indebt- 
edness to  plaintiff  of  the  sum  of  $500,  which 
he  agreed  to  pay  or  secure  in  the  manner 
stated  in  the  writing;  aud  as  a  part  and  par- 
cel of  the  settlement  plaintiff  adcnowledged 
tbat  defendant  had  an  Interest  ini  the  live 
stock  tben  on  i^olntUTs  farm,  anA  agreed 
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that  A  diTirion  of  the  nine  should  be  made 
on  the  basis  there  specUBed.  It  related  to 
and  concerned  matten  growing  oat  of  the 
farm  contiac^  and  It  Is  apparent  that  the 
paiHaa  Intended  It  as  an  adjustment  of  all 
their  differences.  The  promise  of  defendant 
to  pay  plalntlfl  $600  was  contingent  upon  the 
performance  plaintiff  of  Us  part  of  the 
agreement  by  a  dlrlsIiHi  of  the  stock;  and, 
as  the  erldenee  is  condnsiTO  Uut.  plaintiff 
refined  to  make  soeh  dlvlslai,  defendant 
was  no  kmgw  bound  by  the  terms  of  the 
agreement,  and  had  a  clear  right  to  rescind 
the  entire  transaction.  Plaintiff's  refusal 
to  perform  therefore  effectually  barred  a 
right  of  af!tion  on  the  settlement,  and,  al- 
thongh  the  subject-matter  of  the  various 
counterclaims  set  np  by  defmidant  were  In- 
cluded therein,  the  agreement  having  been 
rightfully  rescinded  tta  the  refusal  of  plain* 
tiff  to  carry  it  oo^  the  right  to  recover  upon 
the  eonnterclalms  was  restored.  It  was 
necessary  to  show  fraud  or  mistake.  The 
coart  would  haTe  been  foUy  jnsttted  in  di- 
recting a  vetdlct  accordingly,  and,  Ihongh  no 
verdict  was  In  fact  dhrected  at  the  trial,  the 
sobeequent  findings  and  ordo-  for  Judgment 
answer  the  same  purpose. 

This  conclusion  renders  the  consideration 
of  other  qoesttons  unnecessary.  Defendant 
having  r^htfolly  rescinded  the  contract  for 
the  refusal  <^  i^aintlfl  to  perform  the  same, 
terminated  the  agreement,  and  plaintiff  can- 
not recover  thereon;  and  the  evidence  to 
prove  the  connterdaims  was  ivoperly  receiv- 
ed. We  hav«^  however,  considered  all  other 
assignments,  and  discover  no  rever^le  er- 
ror. 

Orders  affirmed. 


BARRETT  v.  KEIABDON. 
(Supreme  Court  of  Ulnnetota.  July  14,  190S.) 

liuxTBT  TO  KMPLort— Vict  Pbincipal— Nio- 

LIGSNCT    —   COBTRIBDTOBT  NeqlIOBHCB— 

QuKsrions  roa  Jubt. 

The  master,  who  held  a  contract  for  that 
pnrpoae,  delegated  to  bis  foreman  the  duty  of 
removiOK  the  interior  of  the  "Old  Round  Tow- 
er" at  Ft.  Snelllng,  with  the  right  of  general 
aapervision  and  to  employ  and  discharge  men. 

BvideDce  was  Introduced  tending  to  show 
that  while  engaged  In  removing  the  upper  floor, 
all  support  from  below  having  been  removed, 
the  foreman  directed  plaintiff  to  remove  the 
boards  which  bad  beien  floosened  from  the 
joists  and  throw  them  over  the  outside  of  the 
tower,  and  whUa  so  engaged  the  foreman  either 
la  person  or  hy  direction  caused  certain  of  the 
joists  to  be  loosened,  which  so  weakened  the 
support  of  the  floor  tlwt  plaintiff  waa  mecipl- 
Cated  with  a  certain  portion  of  the  floor  to 
the  ground  below. 

Betd :  (1)  It  was  conclusively  shown  by  the 
evidence  that  the  foreman  was  a  vice  prlnci- 
paL  ^  It  was  a  gQestlon  of  fact  for  the  Jury 
to  decide  whether  or  not  the  Injury  was  caused 
oo  account  of  the  negllsence  of  the  foreman  in 
Riving  the  order  ana  m  loosening  the  joists. 
<^  It  was  a  qiuatim  of  fact  whether  or  not 


plaintiff  was  guilty  of  contributory  negligence, 
or  assumed  the  risks  under  the  cu*cum8tarc«. 

[Ed.  Note. — For  cases  In  point,  see  vol,  SI, 
Cent.  Dig.  Master  and  Servant,  U  42^-480, 
1032-1041,  1110-1117.] 

Brown,  J.,  diasentlog. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; George  L.  Bunn,  Judge. 

Action  by  Frank  M.  Barrett  against  Tim- 
othy Reardon.  Verdict  for  plaintiff.  From 
an  order  denying  a  motion  for  Judgment  and 
for  a  new  trial,  defendant  appeals.  Afflnned. 

0.  D.  ft  B.  D.  O'Brleu,  for  appellant  Bhee- 
han  &  Keefe  {Patrick  J.  Byan,  of  counsel), 
for  respondent 

LBWIS,  J.  Defendant  a  general  con- 
tractor and  builder,  was  engaged  In  taking 
out  the  Interior  of  the  "Old  Round  Tower" 
at  Ft  Snelling  for  the  purpose  of  remodeling 
and  constructing  it  as  an  oflQce  building. 
Plaintiff  was  employed  as  one  of  the  work- 
men, and  brought  this  action  to  recover  for 
Injuries  received,  and  defendant  appealed 
from  an  order  denying  hia  motion  for  Judg- 
ment notwlthetanding  the  verdict  returned, 
and  for  a  new  trial. 

The  interior  of  the  building  was  construct- 
ed many  years  ago,  and  consisted  of  three 
floors,  one  at  the  bottom,  one  midway,  and 
one  at  the  top,  connected  by  a  stairway.  A 
man  by  the  name  of  Mertz  was  put  in  chaige 
by  defendant  and  the  work  was  carried  on 
under  his  general  direction.  The  work  was 
commenced  by  tearing  out  the  bottom  floor 
end  stairway,  then  the  second  floor  and  the 
stairway  leading  to  the  third  floor,  access 
to  which  was  had  by  means  of  ladders 
through  the  opening  where  the  stairway  had 
been.  On  the  day  of  the  accident  the  men 
went  up  through  the  hatchway  to  the  third 
floor,  and,  after  removing  the  roof,  they  went 
to  work  taking  up  the  flooring  and  Joists  of 
the  third  flow,  which  was  constructed  In  the 
following  manner:  A  beam  about  eight  or 
ten  inches  square  ran  from  wall  to  wall, 
through  the  middle  of  the  tower.  Jolsta 
about  2x10  feet  were  laid  from  this  sill  both 
ways  to  the  wall,  the  outer  ends  of  the  Joists 
resting  In  the  wall  and  the  other  ends  ov«- 
lapplng  and  resting  on  the  sUl.  The  distance 
across  was  about  24  feet,  and  the  ends  of 
the  joists  meeting  on  the  sill  were  nailed 
together  and  also  to  the  sill.  A  hatchway, 
8x4  feet  was  constructed  In  the  southeasterly 
side  of  the  floor.  In  forming  this  hatchway 
about  4  feet  was  sawed  off  the  ends  of  sev- 
eral of  the  Joists,  and  a  header  nailed  In,  the 
ends  of  which  were  nailed  to  the  long  Joists 
at  the  northerly  and  southerly  sides  of  the 
hatchway.  This  sill  thus  formed  the  west- 
erly side  of  the  hatchway.  Plaintiff  was  an 
ordinary  laborer,  of  avenge  intelligence,  and 
was  not  a  carpenter  or  skilled  mechanic. 
Together  with  the  two  other  workmen,  who 
were  carpenters,  plaintiff  was  engaged  In 
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tearing  the  floor  from  Uie  Joists  with  a  pl<^ 
and  In  loosening  the  joists  from  the  sUl  and 
from  each  other,  whoi  Mertz  came  19 
tbroogfa  the  hatchway  on  the  ladder  for  the 
purpose  of  directing  and  helping  In  the  work. 
Plalntur  at  that  time  was  prying  Joists  apart 
with  a  pick  and  dn^lng  them  to  the  gronnd. 
He  let 'One  fall  near  a  carpenter's  horse,  and 
Mertz  warned  him  about  breaking  It,  but 
plalntUf  let  the  next  Joist  drop  in  the  same 
way,  whereupon  Mertz  said,  "Qlre  me  that 
pick,  and  you  go  and  help  Al  carry  tbcwe 
boards  off."  At  that  time  all  of  the  floor 
boards  had  been  taken  up  on  the  west  side 
of  the  Bill,  and  all  the  boards  had  been  loM- 
eued  on  the  east  side,  where  the  hatchway 
was,  but  had  not  be»i  mnoved.  The  brards 
were  carried  over  to  the  south  side  of  the 
tower  and  dropped  over  the  wall  to  tibe 
ground,  men  being  at  woik  on  the  onlslde  of 
the  tower  on  the  mRth  side.  PlalntUf.  after 
being  so  directed,  went  to  the  northeasteriy 
side  of  the  tower  and  picked  up  loose  boards 
and  walked  to  the  south  side,  keeping  on  the 
easterly  side  of  tin  hatchway,  and  dropped 
the  boards  over  on  the  ootslde.  He  made 
three  trips,  carrying  boards  In  his  bands 
each  time,  walking  between  the  hatchway 
and  the  outside  wall,  but  just  bow  close  does 
not  appear.  Plaintiff  testified  Oiat  be  was 
walkliv  on  the  loose  boards  laid  across  the 
Joists;  tiiat  he  made  three  trips,  and  when 
returning  the  fourth  time  with  a  board,  and 
opposite  the  hatchway,  the  short  iaista  on 
which  he  was  walking  gave  way,  and  that 
part  of  Oie  flooring  went  down,  pcedpitetlng 
him  to  the  ^und.  BCerti  and  another  work- 
man testlfled  that  while  plolntUC  was  carry^ 
Ing  boards  they  continued  to  pry  the  Joists 
apart  where  they  met  at  the  alU,  and  to  pry 
them  loose  from  the  sIU.  This  erldence  tend- 
ed to  show  ^t  the  process  of  plying  up 
and  loosening  the  Joisto  had  the  effect  of 
weakening  the  support  of  the  short  Jolste. 
Another  fact  to  be  mentioned  In  this  con- 
neetlott  was  that  when  the  second  floor  and 
stairway  leading  to  the  thbd  floor  was  taken 
out  certain  props  or  braces  were  removed 
which  held  op  the  short  Jolste  moitloned,  and 
the  evidence  Indicates  that  the  effect  of  their 
removal  was  to  also  weaken  the  scpport  of 
thefloor  above  at  that  point  Defendant  sub* 
mite  upon  this  appeal  that  the  erldence  con- 
clasirely  shows  he  was  not  guilty  of  negli- 
gence, and  that  plaintiff  was  guilty  of  con- 
tributory n^lgence  or  aasnmed  the  risks. 

1.  We  are  not  inclined  to  regaxH  this  case 
as  within  the  rule  that  it  was  the  master's 
duty  to  contlnnonsly  ezwdae  supervisl«i 
over  the  progress  of  the  wnk  of  d«noIltl<m, 
and  to  provide  the  employfi  with  a  reasonably 
safe  place  to  carry  on  the  work.  It  would 
•eem  that  the  man  tat  charge  of  tiie  work 
adopted  the  more  dangerous  system  In  taking 
out  the  interior  of  the  tower  by  commencing 
at  the  bottom  tostead  of  the  tap,  but  it  is 
evident  from  the  nature  of  flie  work  to  be 


done  thftt  at  the  time  of  respondenfa  employ- 
ment there  was  no  thought  hy  either  party 
that  a  reasonably  sate  place  tor  the  worknun 
would  be  provided  by  the  master  from  time 
to  time  as  the  woric  of  demoUttoo  proceeded. 
If  appeUant  Is  liable  at  all  In  tliis  case,  it  is 
uoon  the  theory  that  the  foreman,  H«tE, 
was  a  vice  prtndpol.  and  at  the  time  of  the 
accident  had  assumed  personal  dlrectton 
and  control  of  the  work,  and  that  respond- 
ent was  Injured  wlille  acting  In  obedloice  to 
orders  from  him.  We  have  no  hesitancy  in 
deciding  that  Merte  was  a  vice  principal. 
The  evidence  shows  he  had  entire  charge, 
ent^oyed  the  men,  laid  out  the  plan,  directed 
the  progress  of  the  wwk,  and  aweUant  ez- 
erdsied  no  pemmal  snpervlBlon.  Mertz  was 
clothed  with  foil  authority  as  to  the  control 
and  direction  of  the  men  and  the  wort,  and 
apparently  aerdsed  the  same  supervision 
appellant  would  have  had  he  been  there  him- 
self. A  vice  principal  may  be  created  If  the 
master  imposes  nimn  him,  as  his  represente- 
tlve^  Ihe  da^  of  carrying  out  a  certain  line 
of  conduct  Merte  was  the  only  person  rep- 
resentlng  appellant  having  been  placed  in 
charge,  with  graieral  authority  to  go  ahead 
and  tear  down  the  Interior  of  the  tower.  In 
legal  effect,  he  was  the  master  for  the  pur- 
pose in  hand.  Many  cases  have  arisen  where 
the  liability  of  the  master  is  based  upon  the 
principle  that  from  the  natura  ctf  the  wwk 
or  business  the  du^  rests  i^on  the  mastv  to 
provide  a  aafe  place  for  his  workmen,  or  to 
furnish  a  prcq^  plan  or  system.  Sndi  cases 
ore  Carlson  v.  N.  W.  TeL  63  Minn. 
428,  es  N.  W.  914;  Stohl  v.  Oily  ot  Du- 
luth,  71  Minn.  841,  74  N.  W.  143;  Hagerty 
V.  Brans.  87  Minn.  437.  92  N.  W.  899;  Carl- 
son T.  Haglin  and  Peavey  Duluth  Terminal 
(MlmL)  104  N.  W.  297.  The  doctrine  oT  these 
c&WBB  does  not  cover  the  entire  subject  Al- 
thoi^b  not  his  duty  to  do  so,  yet  the  muber 
may,  fbr  reasons  Of  his  own,  assume  per- 
sonal <Aarge  and  direction  of  the  moremento 
of  hla  men,  and  In  such  case  he  is  respcmslble 
to  them  for  his  own  ne^lgent  act^  and  if. 
instead  of  attending  to  the  business  pvaon- 
ally.  the  master  smds  another  in  hfs  stead 
to  represent  him  and  carry  out  his  purposes, 
upon  what  theory  may  he  raise  ttie  defense 
of  fellow  servant,  if  to  the  conduct  of  the 
business  such  representatlre  negllgenUy 
(Auses  Injury  to  an  employA  who  Is  acting  in 
obedience  to  tibe  directions  of  his  superiorY 
If  such  representetlre  has  authority  to  iasue 
orders  ccmcemlng  the  movemente  of  the  men, 
it  follows  that  while  engaged  In  so  doing  an 
onployfi  may  rest  assured  that  his  siq^rior 
will  exerdse  reasonable  care  to  protect  him. 
and  wU]  not  reuder  unsafe  those  conditions 
necessary  to  a  compliance  with  directions 
given  him.  Under  the  circumstances  of  this 
case  MOTte  did  not  change  from  a  vice  prto- 
clpal  to  a  fellow  servant  when  he  took  the 
pick  from  respondent's  hands  and  began  to 
I  knock  oat  the  foundation  upon  which  re* 
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■pondent  itood  while  acting  In  tMponw  to 
the  order  gtven.  Under  mcb  conditloiu  the 
mere  ttet  tbat  Merti  wm  temporarllr  en* 
gaged  with  th«  oOm  workmen  In  demolltb* 
ing  the  Interior  of  tbe  toww  did  not  conttl- 
tuto  him  a  fellow  ewruit  Holman  t. 
Kempe,  TO  If  inn.  422,  78  N.  W.  186;  Abel  t. 
Batiar-Ryan  Go.,  es  Minn.  16,  68  N.  W.  205 
(wfa«n  the  qnestton  of  Tlce  prlndpalshlp  was 
a  fact  for  ttm  jmy);  Borgenon  t.  Oo<rtc-8tone 
Oo.,91Bfinn.»l,97N.  W.TSt.  InOTtlelT.O. 
N.  B7.  Oow.  80  Minn.  27,  82  M.  W.  108«,  51 
L.  R.  A.  582,  tbe  facta  were  entirely  differ* 
enL  The  aerrant  waa  not  acting  pursuant 
to  a  qiedflc  order  of  the  fin«tnan,  and  it  was 
that  the  danger  inddoit  to  handling 
timbers  with  protruding  bolts  on  a  bridge 
wUeh  the  employta  were  demolishing  was  in- 
cidental to  the  bnsiness  in  which  they  were 
engaged,  and  with  reference  to  which  ttw 
serrant  assnmed  the  risk.  Upon  fiiis  sub- 
ject, see,  also,  Colo.  Midland  Ry.  Go.  t. 
O'Brien.  16  Oolo.  210,  27  Pa&  7»1;  HI.  Steel 
Oo.  BdiymanowBkl.  162  111.  447,  44  N.  B. 
876;  Hawkins  t.  Johnson.  106  Ind.  29, 4  N.  B. 
172.  55  Am.  Bep.  160;  Sbortol  t.  City,  104 
Mo.  U4,  16  B.  W.  897.  24  Am.  8t  Bep.  817; 
Ooz  T.  Syenite  Granite  Co.,  89  Mo.  App.  424. 
No  donbt  the  remoTsl  ot  the  braces  nndo^ 
Death  had,  to  some  extent,  weakened  the  floor 
<m  which  fliey  were  at  woik;  yet  tlw  evidence 
seems  to  show  that  the  Imniedlate  eanse  tras 
the  loosening  of  the  long  Joists.  At  least  a 
stoto  of  Caeto  was  presented  which  made  it 
a  qnestUm  for  the  Jury  to  determine  what 
was  the  cause  of  respondent's  tall,  and,  if  it 
be  traa  that  Merte  assumed  charge  of  the 
wort,  and  personally  directed  respondent  to 
go  upon  the  easterly  aide  of  the  sill  and 
walk  back  and  forth  throwing  off  boards, 
and  Merte  took  the  pick  trom  reqxnident 
and  loosened  the  Joistsy  m  directed  It  to  be 
done,  thereby  weakening  the  floor  aupports, 
then  swdi  act  was  not  tiiat  ot  a  fellow  serr- 
ant. Under  such  circumstances  It  was  the 
duty  of  Merte  to  Inform  respondent,  and  put 
him  upon  his  guard,  before  loosening  the 
JoietSL  Hem  was  a  questltni  tor  the  Jury  aa 
thm  erldenee. 

2.  The  erideBoe  does  not  conclusive  show 
tiiat  respondent  ms  gnilty  of  contributory 
neglU^ence.  or  tiiat  he  assnmed  t2ie  risks.  At 
the  time  Merte  appeared  and  took  part  in  the 
work,  respondent  was  directed  to  leave  the 
woriE  he  was  doing  and  go  and  assist  another 
employs  In  carrying  off  boards.  He  was 
obliged  to  obey  tte  foreman's  orders,  and 
there  was  nothing  In  particular  to  call  bis 
attention  to  tbe  danger  ot  so  doing.  He  had 
a  rl^t  to  rely  upon  his  superior,  and  that  be 
would  at  least  not  do  aoytblng  to  render  the 
situation  unsafe,  although  they  were  engaged 
to  the  dangerous  work  of  remorlng  tiie  foun- 
dation on  which  they  stood.  Whether  he  was 
exercising  ordinary  care  and  assumed  the 
risks  Incident  to  ths  work  were  questions 
of  fact 

Ordet  afllrmed. 


BBOWN,  J.  I  am  unable  to  rectmcile  the 
dedtion  In  this  case  with  the  rule  laid  down 
to  O'Nlel  T.  By.  Co..  80  Minn.  27,  82  N.  W. 
1066, 61  Ifc  B.  A.  682.  or  the  genwal  principles 
of  the  law  of  mastw  and  servant  as  em- 
bodied to  flie  doctrine  of  vice  prindpaL  Wtth 
no  personal  or  absirinto  duty  ot  the  master 
to  pwtorm.  Merts,  tbe  foreman,  while  en- 
gaged with  the  ottier  employes  to  denudlsh- 
tog  the  structure,  was  a  fellow  servant. 


MILLBB  V.  BBBBT  et  aL  (KUNZ,  Intsi^ 

(Supreme  Court  of  South  Dakota.   July  12, 
1005.) 

1.  PABTnEBSEIP— DlATH  OV  PABVHIK— TtTU 

TO  Pabtnbrship  Pbopebtt, 

The  widow  of  a  deceased  partner,  aa  sole 
legatee  and  executrix  of  decedent,  beJore  the 
partnership  alfairs  are  settled,  has  no  title  to 
a  mortfage  executed  to  decedent  aa  one  of  ths 
partners;  and  an  Inatniment  executed  by  bei 
as  such  legatee  and  executrix,  purporting  to  as- 
sign the  mortgage.  Is  a  nullity. 

2.  MOBTQAOIl— AB8I0Nl£BinV-VAI,IDITT. 

A  purported  asaignment  ot  a  mortgage,  In 
which  no  mention  Is  made  of  the  note  or  in- 
d^tedness  which  the  mortgage  was  given  to 
secure.  Is  a  nullity. 

[Ed.  Note.— For  cases  to  poto^  see  voL  SS, 
Gent  Dig.  Mortgages,  §  OOa] 

S.  Saui— Estoppel. 

Where  a  partnership  mortgage  was  assign- 
ed to  a  creditor  of  the  pertneiiihlp,  but  was 
retained  in  the  posseeaioD  of  the  partnership 
by  ooe  of  the  lutrtners,  as  financial  agent  of 
the  assignee,  until  the  death  of  one  of  the  part- 
ners, the  failure  <^  the  aasignee  to  have  the  as- 
signment recorded  did  not  estop  the  assignee 
from  asserting  title  thereto  aa  against  one 
claiming  the  mortgage  under  a  purported  as- 
aignment executed  by  the  widow  as  sole  legatee 
and  executrix  of  deceaaed.  tat  whose  name  the 
mortgage  waa  executed;  the  purported  assign- 
ment by  the  widow  ctmtolnlng  no  mention  of 
the  note  or  Indebtedneaa  aeenred  by  the  mor^ 
gag& 

4.  Sua— PABTim— Adtbobxtt. 

The  title  to  a  note  and  mortcage  owned 

by  a  partnership,  thoagh  executed  In  favor  of 
one  of  the  partners,  may  be  transferred  oa  the 
Indorsement  of  another  of  the  partners. 

[Bd.  Note.— For  eases  in  n<tot,  see  voL  88. 
Cent.  Dig.  Partoerahip,  {  25lT 

5.  SAint— SuvnoiBHOT. 

The  transfer  and  ddlvery  of  a  partnership 
note  by  one  of  the  partners  to  himself  as  finan- 
cial .agent  of  a  creditor  of  the  partnership  is 
effective  to  invest  tbe  assignee  of  the  note 
with  the  title  to  the  mortgage  given  to  aecore 
the  note. 

Appeal  from  Circuit  Court,  Hand  County. 

Action  by  William  Miller  against  Franklin 
J.  Berry  and  another  (Mary  Kunz,  Interven- 
er), l^om  a  Judgment  to  favor  of  plaintltT, 
Intervener  appeals.  Reversed. 

8.  V.  Ghrlst,  tor  appellant.  J.  H.  Cole  (M. 
M.  Oady,  of  counsel),  for  respondent 

COnSON,  P.  J.  This  is  an  appeal  by 
Mary  Kunz,  Intervener,  from  a  Judgment  and 
order  denying  a  new  trial  In  favor  of  the 
platotUf,  William  Miller.    The  action  was 
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commenced  hy  fhe  plaintiff  to  fWecloK  a 
mortgage  executed  by  the  defendant  Berry, 
and  D.  Rhomberg  was  made  defendant  as 
claiming  acme  lnt»eat  in  tbe  propestj. 
Mary  Kxmx,  the  Intervener  and  mipellant, 
claims  the  property  by  Tirtne  of  an  assign- 
ment made  to  her  of  the  mortgage  ezeeated 
by  Berry,  and  an  Indorsement  of  the  note 
which  the  mortgage  was  given  to  secure* 
made  by  the  defendant  Rhomberg  as  a  part- 
ner In  the  firm  of  Walker  &  Bhomberg,  who 
were  carrying  on  the  business  of  loan  and  In- 
vestment agents  at  Dnbuque,  Iowa.  Berry, 
the  original  mor^agor,  did  not  aniear  In  flie 
action.  The  mortgage  and  note  were  ocecuted 
by  Berry  in  Fdimary,  1884,  to  F.  T.  Walker, 
who  was  then  a  partner  of  Bhomberg's.  Sub- 
sequently, in  March,  1884,  the  note  and  mort* 
gage  were  sold  and  transferred  to  one  Martin 
Byma  The  note  and  coupon  were  indorsed 
by  F.  T.  Walker  In  blank,  and  Walker  also 
executed  an  assignment  of  the  mratgage  on 
the  back  of  the  same,  and  also  an  assignment 
by  a  separate  instrument  Byrne  remained 
in  possession  of  the  note  snd  mortgage  until 
June  1,  1802,  when  they  were  repurchased  by 
the  firm  of  Walker  ft  Rhombeqc;  and,  as  the 
note  had  been  indorsed  In  blank,  he  simply 
handed  it  bade,  without  indorsing  It  When 
the  assignment  was  returned  with  the  note, 
Rhomberg  mwed  tbe  name  of  Byrne,  and 
8<»ue  time  thereaftor  inserted  the  nsme  of 
the  appellant,  Mary  Enna,  and  also  wrote  her 
name  In  tlie  blank  indorsonait  of  the  note, 
and  the  note  and  mortgage  were  transferred 
to  her  on  account  of  a  prior  Ind^rtedness  due 
her  from  the  firm  of  Walker  &  Rhomberg. 
This  'sssl^ment  to  Mrs.  Kons  was  not  re- 
cwded  until  about  the  time  of  the  commence- 
ment ot  this  action.  Rhomberg  was  a  broth- 
er-in-law of  the  v>peUant,  and  was  her  flnan- 
dal  agent;  and  after  this  assigmneut  be 
placed  the  note  and  mortgage  in  the  safe  of 
Rhomberg  ft  Walker,  and  k^t  than  there 
for  her,  and  they  w«re  never  actually  dellT- 
«red  to  bet,  accept  as  bdng  retained  by 
Rhomberg  as  her  agent  In  1888  Walker 
died,  leaving  all  his  ptaperty  to  his  widow, 
as  sole  legatee,  and  the  business  of  the  firm 
seems  to  have  been  continued  after  his  death 
in  the  nune  of  Walker  ft  Rhomberg.  Mrs. 
Walker  seems  to  have  had  some  connection 
with  the  firm  after  the  death  of  her  husband, 
and  made  a  loan  to  it  of  $10,000  or  nKn«;  hot 
precteely  what  connection  she  had  with  the 
firm  doea  not  se«n  clear,  as  Rhomberg  denies 
that  she  was  a  partner.  In  1896  Mrs.  Walker, 
as  sole  legatee  and  executrix  of  the  will  of 
bex  late  husband,  mads  an  assignment  of  the 
said  mortgage  to  the  nephew  of  hex  husband, 
John  P.  Walker,  without  amsideratlon,  who 
snhseqnently  assigned  the  same  to  one  Myer, 
who  subsequently  assigned  the  same  to  the 
plaintiff  in  the  action.  The  assignment  to 
John  P.  Walker  and  from  Walker  to  Myer 
and  from  Myer  to  the  plaintiff  and  respond* 
ent  herein  were  recorded  at  about  the  time 
they  purported  to  be  encnted.  Nelthw  Mrs. 


Walker,  John  P.  Wafter,  Myer,  nor  the  re- 
mrandeot  have  bad  the  note  or  mortgage 
in  their  possession.  The  as^gnments  were 
made  on  separate  Instruments,  and  In  neither 
of  the  assignments  to  Walksr,  Myer,  or  the 
respondent  was  there  any  mention  of  the  note 
or  indebtedness  which  the  mortgage  was 
glTOt  to  secure;  the  asslgnmoit  bdng  dmply 
of  the  mortgage  Itstit  The  aiq^ellsnt  filed 
exertions  to  semal  sw^iiig*  of  tbe  amet, 
and  proposed  findings  stating  the  facts  sub- 
stantially  as  heretoCne  narrated,  but  whldi 
were  refused  by  the  court  The  court  stated 
Its  conchuions  of  law  In  favor  of  the  respond- 
ent Millffl',  and  entered  jndgmoit  flmeon,  fore- 
dosing  the  mortgage  In  his  favor.  The  qnes- 
tloo,  thereftMre,  presented  i%  which  ot  the 
putles— the  reiqmndait  or  tike  Intervenov* 
was  the  owner  of  the  note  and  mortgage  orig- 
inally executed  Bmr?  It  will  titns  be 
seen  that  the  facts  In  the  case  are  sobstan- 
tlally  the  same  u  those  presented  in  Bldi- 
ards  Trmt  Company  v.  Julia  Bhombog  (de- 
cided at  the  present  term  ct  thte  coorQ  104 
N.  W.  268. 

It  is  contended  by  the  appellant  U)  that 
Mrs.  Walka  had  no  anthorlly  to  transfer  tiie 
mortgage  as  the  legatee  and  execntrii  of  the 
estete  of  her  deceased  husband ;  (2)  that  aa 
her  assignment  only  ptirported  to  transfer 
the  mortgage,  and  not  the  note  or  Indebted- 
ness which  the  mortgage  was  given  to  secore. 
tiie  ssBlgnment  waa  a  nullity;  (8)  ttiat  tiw 
respondent  in  taking  the  assignment  ot  tiia 
mortgage  from  one  who  had  not  the  posses- 
sion of  either  the  note  or  mortgage^  could  not 
claim  as  a  bona  flde  pnrchaser  as  against  the 
intervener,  notwithstanding  ber  assignment 
bad  not  been  recorded  at  Uie  time  the  plain- 
tiff claims  to  have  purdiased  the  mortage; 
(4)  that  the  appellsnt  having  taken  a  prlfv 
assignment  of  the  mortgage  and  transfer  of 
the  note  from  Rhomberg,  a  partner  In  the 
Arm  of  Walker  ft  Bbomb^.  and  be^  as  her 
agent  and  attorney  In  foot  having  retained 
possession  of  the  note  and  mortgage  for  tier, 
hn  title  was  good  as  against  that  of  the 
plaintiff,  without  havlttg  her  assignment  re- 
corded prior  to  the  respondent's  alleged  pur- 
chase of  the  same,  and  that  the  court  there- 
fore erred  In  Its  condnslmis  of  law  and  Judg- 
ment to  favor  of  the  respondoit  The  re- 
spondent on  the  other  hsnd,  in  support  of 
the  mltogs  of  the  court  below,  contoids  that 
as  the  note  and  mortgage  were  executed  to  B. 
T.  Walker,  he  was  Justlfled  in  assuming  that 
the  title  to  the  mortgage  was  In  F.  T.  Walkw 
at  the  time  of  his  death,  and  Oiat  as  Mrs. 
Walker  was  tbe  sole  legatee  and  executrix 
of  the  estate,  she  waa  authorized  to  transfer 
the  same  to  John  p.  Walker,  through  whom 
the  respoDdent  claims  title,  and  that  rea- 
son of  the  negligence  of  the  appellant  in  fail- 
ing to  have  her  assignment  recorded,  she  is 
now  estopped,  as  against  the  respondent 
from  questiontog  his  title. 

We  are  inclined  to  agree  with  the  ai^lant 
to  her  contention,  and  are  of  tbe  opiidon  that 
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tbm  eourt  erred  In  Its  flndlngB  excited  to,  and 
In  its  concloslOBS  of  law  and  indgment  m- 
d«red  in  txror  ot  tibe  reapondenta  and  In  teU- 
ing  to  find  a«  requested  bj  ttie  appellant  Itia 
quite  dear  from  the  erideiicetbat  theftndlngi 
requested  by  tbe  appellant  SbonM  Ixave  been 
adopted  by  tiie  conrt,  and  that  the  mortgage, 
thonffb  civen  iSo  V.  T.  Walker,  wai  in  fact 
executed  in  hla  name  for  the  partnerahlp  of 
Walker  ft  Bbombeig,  which  fnmlahed  tbe 
mon^  that  tbe  mortfage  was  glTen  to  secure, 
and  that,  when  be  aaalined  the  mortgage  to 
Byrne  and  transferred  the  note  to  blm,  he 
did  16  as  a  partner  in  the  Arm,  and  that, 
when  Byrne  retransferred  tbe  note  and  mort- 
gage back  to  tbe  Ann,  It  became  the  property 
of  tbe  Orm,  not  <Kily  In  eqiilty.  bot  In  law, 
and  no  tttle  to  the  same  paaaad  to  Mrs.  Wal- 
ker sols  legatee  and  encntrlx  In  the  will, 
and  would  not  pass  to  her  nntll  all  tbe  affairs 
ot  1h&  partnership  vt  Walker  &  Rhcnnbeiv 
were  folly  settled,  which  had  not  been  done 
at  tbe  time  she  aasnmed  to  assign  the  mtnt- 
gage  to  ber  n^ibew  John  P.  Walker.  She 
tbertfOre  had  no  title  to  the  mortgage,  and 
no  anthorlty  to  assign  the  same^  and  ber  as- 
signment was  therefore  invalid  and  conveyed 
no  title  which  conid  be  transfnred  to  the 
plalntUt.  Again,  In  tbe  pmported  aaalgnmait 
of  tbe  mortgage  1^  her  to  John  P.  Walkw,  no 
mention  is  made  of  tbe  note  or  Indebtedness 
which  the  mortgage  was  glva  to  secure,  and 
it  scans  to  be  well  settled  that  an  assignment 
of  a  mortgage  without  transterrli^  the  note 
or  indebtedness  which  tile  mortgage  is  glv^i 
to  secure  is  a  nnlllty.  Jad^son  t.  Bronson,  19 
Johns.  82S;  WOson  t.  Ttonp,  2  Cow.  196,  281, 
14  Am.  Dec  4BS;  Aymar  t.  Bill,  5  Johns,  Cb. 
S70:  Merritt  t.  Bartholick,  86  N.  T.  44;  Pol- 
bemna  r.  Trainer,  80  Cal.  686;  Ladne  v.  D. 
*  M.  B.  Co.,  18  Mich.  880,  87  Am.  Dec.  759; 
Johnson  t.  Clarke  (N.  J.  Oh.)  28  Atl.  558  ;  2 
J<meB  on  Mort  |  1876;  Am.  &  Elng.  Ency. 
Law,  p.  1020.  And  as  nether  (tf  the  aasign- 
maits  made  by  John  P.  Walkw  to  Myer,  and 
tram  Myer  to  the  respondent,  pnrpwt  to 
traDSfer  tbe  note  or  Indebtedness,  th^  were 
nnll  and  void;  and  the  respondent  Is  charged 
witb  notice  of  all  those  varlons  ass^ments 
ai^earlng  of  record,  and  oonseqnently  ac- 
quired no  title  to  the  mortgage,  or  note  which 
it  was  given  to  secore.  The  failure  therefore 
of  tbe  appellant  to  record  her  asa^ment 
does  not  estop  her  from  showing  her  title  to 
tbe  mortgage  in  this  action,  or  her  right  to 
foredoee  the  same 

It  Is  contended  by  the  respondent  that 
Rliomberg  was  not  authorised  to  erase  from 
the  assignment  of  tbe  mortgage  the  name  of 
Byrne  and  Insert  the  name  of  the  appellant 
therein,  and  hence  tbe  assignment  of  tbe 
mortgage  waa  not  valid ;  but  this  contention 
Is  clearly  untenable,  as  Bhomberg,  as  a  part- 
ner, under  the  erldence,  was  authorised  to 
transfer  tbe  note,  and  place  therein  the  name 
of  the  appellant  as  Indwsee,  and  thereby 
transfer  to  the  appellant  tbe  title  to  the  Dot& 
This  betaw  soi  it  Is  a  wsU-establlshed  princi- 


ple that  the  transfer  of  the  note  carries  with 
It  the  mortgage  sscnrlng  the  same;  and 
hence,  assuming,  without  deciding,  that 
BbonAerg  did  not  bare  authority  to  erase 
tbe  signature  of  tbe  assignee,  Byrne,  and  In- 
sert tbe  name  ot  appellant,  anieUant  ac- 
quired title  to  tbe  mortgage  by  virtue  of  the 
transfer  and  delivery  of  the  note-  Onmbel  r. 
Boyer.  46  La.  762,  15  South.  84;  Jenkins  v. 
Wilkinson,  113  N.  a  082, 18  S.  B.  606;  Whlih 
pie  V.  Fowler,  41  Neb.  676,  60  N.  W.  16;  Jack- 
son V.  Blodget,  6  Oow.  202  ;  2  Jones  on  Mort 
I  1877;  S  Ballard,  Law  of  Beal  Pnq>erty,  | 
fi28L 

Ths  qnestUms  artelng  In  this  case  were  so 
folly  considered  and  disco  seed  In  tbe  case  of 
RIdurds  Trust  Company  v.  Julia  Bhomberg, 
supra,  that  we  do  not  dean  it  necsssaty  to 
discuss  the  questions  again  in  this  <vlnlon. 
There  were  some  questions  arising  in  the  case 
aa  to  the  transfor  of  oota'ln  treasurer's  tax 
certificates  upon  the  mortgaged  property ; 
but,  In  tiw  view  we  hare  taken  tft  Hie  ease^ 
it  will  not  be  necessary  to  consider  these  tax 
cotlflcates  in  tiUs  opinion,  as  the  vtews  hen- 
in  ^(tressed  will  necessarily  guide  ttie  court 
to  determining  the  question  of  tbe  rlghte  of 
parties  to  those  rarious  certificates,  and  the 
adjustment  ot  their  rlgbte  as  to  the  payment 
of  tbe  taxes. 

Our  conclusions  necessarily  require  the  re- 
versal of  tbe  judgmoit  of  the  court  below; 
and  the  same,  and  enter  denying  a  new  trial, 
are  reversed,  and  the  court  Is  directed  to  cor- 
rect Ite  findings  and  conclusions,  and  enter 
Judgment  of  foreclosnre  in  favw  of  appel- 
lant. 


KOPP  V.  MONROE  STONE  CO. 
(Supreme  Court  of  Michigan.    July  21,  1905.) 
Masteb  and  Sibvant— Injubibs  to  Servant 

— NeOUOBHCE  —  EVIDENCK  —  QUESTION  FOB 
JUBT. 

In  an  action  for  injarles  to  a  servant 

the  premature  explosion  of  dynamite  in  a  qaar- 
ry,  evidence  hela  to  require  submission  of  tbe 
issue  of  defesdaut's  negligence  to  the  jury. 
Grant  and  Ostrander,  JJ.,  dissenting. 

Error  to  Circuit  Cour^-  Monroe  County; 
Harry  A.  Lockwood,  Judge. 

Action  by  Christ  Kopt  against  tbe  Monroe 
Stone  Company.  From  a  Judgmrat  in  favor 
of  plaintiff,  defendant  brings  error.  Affirm- 
ed. 

Argued  before  MOORE,  O.  J.,  and  CAR- 
PENTER. McALVAY,  GRANT,  BLAIB. 
MONTGOMERY,  and  OSTRANDER,  JJ. 

O.  A.  Golden  (Bowen,  Dooglas,  Whiting  & 
Mnrfln,  of  counsel),  for  appellant  Willis 
Baldwin  and  Ira  G.  Humphrey,  for  appellee. 

MOORE,  O.  J.  This  ease  has  been  here 
before,  and  Is  reported  In  06  N.  W.  72.  A 
reading  of  tbe  opinions  then  filed  will  do 
away  with  the  need  of  making  a  long  state- 
ment here.  Upon  the  second  trial,  plaintiff 
recovered  a  verdict   The  defendant  brlugs 
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tiie  caae  bm  hy  writ  of  error.  After  tbm 
second  trial  e  motion  was  made  tn  a  reliear- 
Ing.  Tbe  trial  Judge  filed  In  writing  his  rea- 
•ona  for  refusing  tMs  motion.  A»  they  state 
cleariy  some  of  tiie  questions  Involved,  we 
qoote  In  part  fnmi  tbem:  'TEtie  defendanfa 
connsti  In  the  aiqcnment  of  this  motion  did 
not  V[g»  any  of  the  reastns  aaidgned,  mcept 
that  the  court  ahonld  have  taken  the  case 
from  the  iwef  and  directed  a  vwdict  for  the 
defendant  •  •  •  i  am  aware  that  npon 
the  hearing  of  this  case  In  the  Sniweme  Oonrt 
the  majoril7  of  that  court  wrae  of  the  oidn- 
Ion  that  there  was  no  testimony  to  snbmlt  to 
a  Jury  tmding  to  show  that  the  shmtter  had 
authority  to  direct  plalntlfl  to  load  bMes;  that 
there  was  no  evidence  of  a  custom  on  the 
part  of  tbe  drlllws  to  load  holes,  sufficient  to 
charge  the  defendant  with  notice  thereof,  or 
to  make  the  defendant  in  duty  bound  to  warn 
plidntlff  of  latent  dangers  inddent  to  the  use 
of  dynamite  In  loading  h^es.  The  evidence 
upon  these  points  was  very  complete  upon 
this  trlaU  Admitting  that  there  Is  a  conflict 
in  the  evidence  because  the  officers  of  tbe 
detendant  and  Ite  foreman  denied  knowledge 
of  such  custom,  still  It  cannot  be  said  that 
there  is  no  evidence  tending  to  ihow  the  au- 
thority of  the  shooters  to  direct  drillos  to 
load  these  holes,  or  of  a  long,  continuous, 
and  notorious  custom  among  all  the  drillers 
employed  In  this  quarry  to  load  boles  witb 
dynamite,  and  to  do  this  upon  the  orders  of 
tbe  shooters.  The  testimony  shows  fliat  tor 
a  period  of  about  seven  years  the  custom  has 
prevailed  in  this  quarry  for  the  abooter  to 
furnish  dynamite  to  the  driUws  to  load  ttie 
lut  bole  at  sbootlng  tlm^  and  to  order  tbem 
to  load  their  boles  when  finished,  and  for  tbe 
drillers,  in  compliance  with  these  orders,  to 
load  these  hotes.  The  i^iooting  occurred  four 
times  a  day— at  half  past  nine,  at  twelve,  at 
half  past  three,  uid  at  six,  spoken  ct  as  quai^ 
ter  time.  There  is  the  evidence  of  several 
witnesses  showing  the  d^endantfs  general 
foreman  had  actual  knowledge  of  tbe  loading 
of  these  boles  by  tbe  drillers,  and  on  some 
occasions  assisted  the  drillers  In  so  doing. 
When  it  is  remembered  that  thla  woric  is 
done  in  a  large  open  pit,  covering  from  two 
to  three  acres  of  ground,  Qiat  all  or  nearly  all 
parte  of  tills  pit  were  open  to  view  from 
any  point  on  the  banks,  and  tbaA  this  pnus 
tlce  had  continued  for  a  period  of  abont  sev- 
en years,  and  that  the  loading  by  drillers  oc- 
curred every  day  and  usually  by  many  dril- 
lers  each  day,  It  must  be  conceded  that  this 
custom  was  open  and  notorious;  and  It  la 
hard  to  concave  bow  It  could  have  oontlnned 
without  the  knowle^e,  consent,  and  acqulr 
escence  of  the  men  in  charge  of  the  quarry. 
It  aeems  to  me  that  there  was  abundant 
IKOOf  to  aubmlt  to  the  Jury  upon  the  question 
of  this  custom,  and  xqwn  the  question  of  tbe 
authority  of  tiie  shooter  to  direct  the  drillers 
to  load  these  holes.  In  n^  Judgment,  this 
question  was  fairly  submitted  to  Uie  Jury  In 
the  charge  given.  I  think  that  tbe  testimony 


in  tUs  case  deariy  shows  that  the  UablUty 
ot  dynamite  to  o^lode  friction,  or  of 
dynamite  being  exploded  by  pressing  llie 
stick  into  a  bole^  waa  a  la^t  danger  Incident 
to  the  use  of  dynamite  in  the  loading  ct 
boles;  that  thla  llablUty  to  explode  from 
friction  Is  known  to  those  familiar  with  the 
uae  of  dynamite.  ICr.  Sundstrom,  who  has  a 
sdoDtlfic  as  well  as  a  practical  knowledge  of 
the  subject,  explains  this  very  clearly  in  bis 
testimony;  and  the  witnesses  Navarre  and 
Sharkey,  and  in  fqct  all  those  who  bad  spo- 
dal  acquaintance  with  the  use  of  dynamite, 
admit  that  it  la  dangerous  to  press  It' Into  a 
bole  which  Is  too  small.  I  thtaik  that  the 
court  would  not  be  Justified  to  holding,  as 
a  matter  of  law,  that  this  was  a  danger  of 
wtdch  tiie  plalntUF,  a  common  labwn,  waa 
bound  to  know;  and  it  aeems  to  me  that  tbe 
contention  that  the  defoidant  is  not  liable  In 
this  case,  because  the  plaintiff  pressed  the 
dynamite  Into  a  hole  too  small  for  it;  when 
he  had  not  been  spedfiotUy  told  to  do  thla, 
has  no  merit  to  it,  f(v  catastrotdies  of  this 
fctod  never  would  occur  if  no  one  did  an  im- 
prudent thing.  It  Is  tiie  lack  of  knowledge 
of  tbe  ^mger  that  oqidalns  the  platotUTa 
conduct  The  rule  that  the  emi^oyer  should 
warn  bis  sorvant  oP  the  latent  dangers  could 
bave  no  positible  application  If-  the  employer 
was  imly  required  to  perfwm  the  particular 
work  once  to  the  presence  of  the  em^oydw 
and  was  then  permitted  to  say  that  the  least 
variation  from  the  method  waa  an  assump- 
tion  of  risk  by  tbe  laborer.  •  •  •  It  Is 
contended  tbat  the  dtf  endant  was  not  bound 
to  anticipate  tbat  the  plalntlfl  would  attempt 
to  f<Mrce  a  i^namlto  cartridge  toto  a  hole 
tbat  was  too  smaD  to  receive  It  In  view  of 
tbe  teatlmmiy  ot  Ur.  Sundstrom  and  ot  tihe 
other  fizperta  produced  by  the  platotlff  as 
well  as  the  defendant  I  do  not  think  that 
tbe  court  can  hold,  as  a  mattw  of  law,  tiiat 
defendant  was  not  bound  to  anticipate  Jtist 
what  occurred  aecwdtog  to  platotUTs  testi- 
mony  to  this  case.  The  holes  were  drilled, 
when  the  driUs  were  perfect,  only  large 
enough  to  admit  the  dynamite.  There  la 
abundant  testimony  sbowlng  that  tbe  bite 
of  the  drllla  oonstantiy  wear  away,  thus  mak- 
ing the  holes  too  small.  There  la  testlnuMiy 
tending  to  shvw  that  it  was  frequency  found 
necoMMry  by  those  bandltog  dynamite  to 
break  tbe  cartri^^es  to  wder  to  get  tiiem 
toto  the  holes,  and  by  so  doing  avoid  ttie  trio* 
tion  toddent  to  pressliv  the  cartridge  toto 
tbe  hole.  Tbe  testimony  up(m  this  trial  of 
this  case  is  very  much  fuller  on  aU  these 
pointe  than  It  was  upon  the  fwmer  trial. 
In  tact,  upon  many  of  these  pointe  at  tbe 
formw  trial  there  was  very  Uttie^  and,  ac- 
cording to  the  opinion  of  tbe  majorf^  of  the 
Buprone  Oonrt  no  eWdrace  whatever,  in 
favor  of  the  platotilTs  contention.  It  seems 
to  me  that  upon  thla  trial  there  Is  evidence 
to  Buppwt  of  the  platotUFa  theory  on  idl 
tiiese  ptrtnts." 
In  tida  connection  it  may  be  weU  to  quote 
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ftun  tbe  taatbmmy  ot  Ur.  Sundrtrom,  wtw 
wu  not  a  wltnaw  In  tin  other  trial:  **I  am 
Xumal  manager  of  tbe  Sibley  Qnany  Oom- 
pany,  and  am  62.  I  am  a  graduate  ol  Bxufal 
Pcriytaehnl^  Stoddi61ni«  ae  a  cbemlcal  and 
mechanical  oglneer.  From  that  tlioe,  In 
1878,  I  have  bem  for  16  yau*  engaged  In 
the  dynamite  ^*wlng  bnetneee^  nntU 

I  changed  to  another  branch  ot  the  bnilneM. 
Since  that  time  I  have  been  upon  a  eommla- 
•lon  to  mrestlgafb  dTnamlte  and  Ui  qualltlee 
<m  Qiree  dlflMent  oommlarifms.  •  •  •  i 
was  engaged  In  the  manufacture  of  dynamite 
fnmi  1878  to  1884.  HaTe  built  fire  dynamite 
factoriee.  I  hare  used  thcnsands  and  thou- 
sands of  pounds.  I  was  general  manager  ot 
tbe  B^nyth  PowdM  Company,  that  made 
nearly  every  poond  ot  dynamite  used  In  the 
New  Tork  Aqueduct  Hare  full  chemical 
knowledge  of  dyoomite,  and  have  had  charge 
of  a  good  many  men  using  dynamite.  Q.  In 
this  case  the  testimony  will  show  that  they 
were  natng  what  la  called  'Hercnlea  Pow- 
der,' Willi  40%  or  60%  dynamite.  It  wlU 
■how  where  the  acddoit  occurred  the  bole 
was  small  in  dlamMer  <the  hole  was  In  Ibe 
rock),  and  that  the  driller  (tbe  man  who 
was  Injured)  had  taken  a  piece  of  fuse,  with 
'  a  cap  on  tbe  end  (tf  It,  and  bad  pnt  Oils  fuse, 
with  tbe  cap  on  tbe  end,  down  Into  this  hole^ 
which  was  fire  or  six  Inches  deep,  and  that 
be  bad  then  taken  up  a  stick  of  this  dyna- 
mite (Hercules  powder)  and  attempted  to 
put  It  into  this  bole.  The  bole  was  a  little 
amall  for  It.  He  pressed  sHghtly  upon  It  to 
get  the  stkk  two  or  three  Inches  down  tn 
tbe  hole,  when  It  exploded.  From  your 
knowledge  of  dynamite  and  Its  use,  I  would 
ask  you  whether  that  was  a  reasonably  safe 
thing  for  this  man  to  do7  A.  I  must  first 
repeat;  so  that  I  understand  It  Ton  said: 
Take  a  piece  of  fuse  and  pnt  on  a  cap.  Ton 
put  the  fuse  in  tiie  cap.  After  that  the  fuse 
and  cap  was  put  down  in  the  bottom  of  the 
bole.  After  fbat  was  there  he  took  i  dyna- 
mite cartridge  and  pressed  it  Into  tbe  bole. 
It  was  a  little  too  small.  "Be  forced  It  down. 
Is  ttiat  the  languaget  Q.  Pnt  his  thumb  <m 
tog.  A.  And  xvessed  it  down.  I  must  ask 
(Hie  question:  Was  the  dynamite  frozen,  or 
noti  Q.  Tbe  testimony  shows  that  the  dyna- 
mite was  frosen.  A.  Ton  ask  my  present 
<qAnlon.  It  is  most  terribly  reckless  to  put 
dynamite  in  and  push  It  In.  Bmy  time  It 
is  dme  it  Is  only  good  luck  that  an  explosion 
does  not  tato  place.  Q.  What  would  likely 
cause  the  exploaion  under  such  drcnmstan- 
eesT  A.  One  la  ttiat  tbe  cap  Is  not  properly 
fsstaned  to  the  fuse —  The  dynamite  being 
too  small,  eren  If  it  bad  not  been  frosen  it 
will  take  bold  of  tbe  fuse  and  push  It  down. 
It  Is  aoudtlTe,  and  It  wttl  eiplode  the  dyna- 
mite under  these  drcnmstances.  If  the  dy- 
namite is  frosen  it  will  be  still  bardffl^the 
explosion  essler.  I  bsTo  seen  a  dynamite 
cartridge  that  is  frosm  eiploded  by  a  stick 
of  wood.  There  was  no  cap  or  fuse  on  It 
When  the  csp  and  fuse  to  w  it  it  Is  more 


dangoons.  Q.  If  I  understand  yon  rightly, 
if  the  cap  and  fuse  were  at  the  bottcan  of 
the  bole,  and  you  to(A  a  stb^  of  dynamite 
and  preued  down  on  it  It  pressed  the  fuse 
against  tbe  fulminate  matter!  A.  Yes,  sir. 
Agalfst  the  fulminate^  and  it  makes  It  ex- 
plode. The  hard  friction  to  oiou^  between 
the  idde  of  tbe  bole  and  tbe  frosen  dynamite 
enough  to  cause  tbe  explosion.  Q.  I 
would  ask  you  if  these  matters  which  you 
have  Just  told  us  are  matters  of  common  sd- 
entlflc  knowledge?  A.  Very  common.  Q.  Is 
this  knowledge  of  these  facta  which  yon  have 
stated  necenury  to  tbe  safe  use  of  dynamite 
by  any  person?  *  •  •  A.  I  deem  it  so, 
and  it  to  <nily  good  luck  that  no  exi^oirion  has 
wot  happmied— that  to  all.  *  *  *  Tbe 
custom  in  other  quarries  to  to  use  a-lude  that 
to  torge  enough,  so  that  the  dynamite  goes 
very  easy  down.  It  to  the  custom  in  other 
ptooes  where  th^  use  dynamite  to  only  allow 
certain  mm,  well  instructed^  to  use  dyna- 
mite, and  no  others.  As  to  those  men  who 
use  dynamite,  it  to  the  custom  to  tell  tbem 
about  the  danger  of  frosen  dynamite^  and 
instruct  tbnn  exacQy  bow  every  shot  should 
be  loaded.  Tbey  are  told  that  the  hole  lAiould 
be  at  toast  one-quarter  of  an  Inch  larger  in 
dtometer  than  the  cartridge — allow  one- 
eighth  of  an  inch  on  each  side.  We  never 
put  tbe  fuse  down  along^de  ttie  ^rnamlte 
carMdge.  I  would  discbarge  the  man  who 
did  The  prefer  method  of  loading  boles 
for  p<v  shoto  to  to  take  a  small  piece  of  cart- 
ridge, looking  that  It  Is  thawed  out  so  that 
it  to  soft  make  a  little  bole  In  the  cen^  of 
the  cartridge  with  a  pin,  pnt  a  cap  or  fuse 
with  a  cap  well  pinched  together  with  tbe 
fuse,  put  tbe  cap  with  the  fuse  Into  tUs  bole 
in  the  cartridge,  with  a  piece  of  paper  with 
a  string,  and  sink  the  whole  thing  into  the 
hole,  and  fill  the  rest  of  the  hole  with  sand 
Tbe  cap  on  tbe  top  ot  the  cartridge,  the  oth- 
er way,  I  regard  as  a  dangerous  way  to  load 
boles."  If  this  testimony  to  tnie^  It  shows 
that  tbe  mannw  of  putting  the  dynamite 
into  the  hole  as  shown  to  the  plalntUF  was 
not  the  .best  method,  but  was  a  dangerous 
method.  It  also  shows  defendant  should 
have  known  the  extreme  dang^  of  using 
frosen  dynamite  where  friction  was  llk^  to 
be  generated,  and  should  have  warned  any 
employ^  whose  duty  it  was  to  use  it  of  thto 
danger. 

There  was  much  testimony  In  thto  case;  not 
in  tbe  othw  trtol,  In  rotation  to  tbe  custom 
of  ttie  drillers  loading  the  last  hole,  and  al- 
so of  the  knowle^  the  foreman  had  of  that 
fact  Ben  Lavoy  testified  be  was  a  driller^ 
and  loaded  the  last  boles,  thinking  it  was 
his  duty  to  do  so.  We  quote:  "Lemerand 
was  foreman  while  I  was  there.  He  was  the 
only  foreman  when  I  was  working  there. 
SometlmeB  he  was  In  the  quarry,  sometimes 
on  the  bank,  sometimes  on  the  crueber,  some- 
times in  the  btacksmith  sbop.  I  guess  be 
had  entire  charge  inside  and  outside.  Q.  Did 
he  ever  see  yon  when  yon  loaded  boles?  A. 
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Yes,  Bir;  he  banded  me  a  ataOTelfol  of  dirt 
to  help  poor  In.  I  asked  him  If  he  would 
give  me  a  abovelfnl  aiul  help  fUl  It  He  did 

HO." 

It  would  profit  no  one  to  aet  out  the  differ- 
ent and  additional  testimony  introduce^npon 
the  second  tzlal.  We  think  It,  however, 
clear  the  trial  Jndge  was  right  In  saying  a 
very  different  case  was  presented,  and  one 
which  It  was  his  duty  to  snhmlt  to  the  Jury. 
This  he  did  very  folly  and  carefully. 

Judgment  is  afllrmed. 

OARFENTEB,  McALVAT,  BIAIB.  and 
MONTQOMBRY,  JJ.,  concurred  with  the 
GHI£IF  JUSTICB. 

GRANT,  J.  (dissenting).  This  case  is  now 
before  us  a  second  time.  See  90  N.  W. 
An  extended  statement  of  facts  Is  unneces- 
sary. For  that  we  refer  to  the  former  opin- 
ion. For  three  reasons  we  then  held  that 
the  plaintiff  had  not  established  a  cause  of 
action,  and  that  the  court  should  have  di- 
rected a  rerdlct  for  the  defendant.  If  the 
present  record  as  to  any  one  of  these  reasons 
is  substantially  the  same  as  that  upon  the 
former  trial,  the  judgment  Is,  of  course,  erro- 
neous. 

The  first  reason  for  reversing  the  Judgment 
before  was  that  the  plaintiff  volmitarlly  as- 
sumed to  do  work  which  he  was  neltber  em- 
ployed nor  required  to  do,  and  that  therefore 
he  assumed  the  risk.  Upon  this  point  we 
said:  "Plaintiff  knew  that  he  was  employed 
as  a  driller;  that  Lemerand  was  the  fore- 
man who  employed  him,  and  who  alone  had 
the  right  to  direct  him.  He  saw  licmerand 
dally.  He  knew  that  Freedon  was  the  leader 
and  shooter,  and  was  under  control  of  Lem- 
erand, and,  after  Freedon  was  Injured  by  an 
explosion,  that  one  Poland  was  the  loader 
and  shooter.  Freedon  was  injured  about  a 
month  before  plaintiff's  Injury.  Plaintiff  tes- 
ttfled:  *Mr.  Ed.  Lemerand  had  charge  of  the 
drilling.  He  was  boas.'  He  knew  that  Free- 
don had  no  control  over  him.  Freedon  some- 
times asked  him  to  load  the  last  hole,  and 
he  continued  to  do  so  under  Poland.  Plain- 
tiff gave  no  word  of  testimony  tending  to 
show  that  be  supposed  tbat  Freedon  had 
any  control  over  him,  or  the  right  to  direct 
what  he  should  do.  He  testified:  'Ed.  Lem- 
erand, the  boss  of  the  quarry,  set  me  drill- 
ing holes.  Charles  Freedon  had  the  charge 
of  shooting  these  holes.  He  was  the  man 
under  the  foreman  that  had  charge  of  the 
shooting — drilling,  loading,  and  shooting 
blasts.  Freedon  bad  charge  of  tbe  loading 
find  shooting  of  the  holes  after  they  were 
drilled.  As  far  as  I  know,  Mr.  Ed.  Lemerand 
h^d  charge  of  tbe  drilling.  He  was  boss. 
*  •  •  Freedon  did  not  give  me  any  orders 
while  X  was  drilling  there  about  drilling  and 
loading  the  holes.  Freedon  set  me  to  work 
there.  I  was  working  under  Lemerand,  as 
far  as  I  knew.  Freedon,  be  told  me  to  load 
tbe  last  holea.  There  were  two  blaati— one 


at  11:80,  and  another  In  tbe  afternoon. 
*  *  *  When  Freedm  asked  me  to  load 
tbe  boles,  I  said  I  did  not  want  to  load  them; 
"I  am  afraid  of  It"  Heaald:  rEbereathanr 
died  tt  Ton  might  handle  It" '  **  Bvldentlr 
tbe  holes  before  bad  bora  large  oiongb  to 
rec^ve  tbe  stick  of  dynamite,  and  there  waa 
no  danger,  in  loading  sneh  bolea.  He  found 
UilB  one  tim  amaU.  Upon  this  point  Ida  tes- 
timony la  as  follows:  **Q.  Yon  found  the  bole 
was  too  small  T  A.  Tea,  air.  Q.  Why  didn't 
you  leave  it  al<ae?  A.  I  nevw  had  any 
warning  to  do  anything  of  the  kind.  Q.  Yon 
knew  tbe  hole  was  too  small?  A.  I  didn't 
think  It  would  do  any  barm  to  sgneeae  It 
Q.  What  did  yon  do  with  this  to  get  it  down 
Into  the  bole?  A.  I  squeesed  on  this  a  little. 
It  was  sticking  np  a  UtQe,  and  I  aqneeaed 
it  I  thought  I  bad  better  let  it  alone." 

PlatotUTs  couns^  in  their  brief,  say:  '^t 
Is  i^bable  knowledge,  common  to  tiie  ordl< 
nary  man,  tbat  dynamite  will  .^cplode  wboi 
snffidenlly  jarred.*'  Plaintiff  'Was  CamlUar 
with  the  use  of  dynamite,  and  be  had  seen  it 
need  every  day  for  eight  weeks:  He  bad 
bandied  It  befWe.  He  knew  Its  liabUity  to 
explode;  that  fiie  only  danger  was  from  an 
explosion;  Quit  Jarring  is  liable  to  eanse  one; 
and  If  Oe  hole  was  too  small  be  might  have' 
drilled  another;  yet  without  requirement 
from  anybody  to  ftHrce  this  dangerona  mate- 
rial into  a  hole  too  email,  irtOoDt  any  pre- 
tense that  he  bad  ever  seen  the  work  so  done 
before,  wlOiont  any  protest  to  bis  employes 
or  any  direction  from  him,  knowing  that  Us 
employe  had  never  seen  him  do  this  woA, 
and  that  be  waa  not  employed  for  that  pur- 
pose, be  dbose  to  handle  this  dangerous  ma- 
terial, and  to  force  It  Into  a  bole  in  the  rock, 
St  the  request  of  one  whom  be  knew  had  no 
control  over  bla  action  and  no  right  to  di- 
rect him.  One  servant  has  no  right  to  as- 
some  that  a  fellow  snrant  has  any  control 
over  bis  movements,  or  aaj  authority  or 
right  to  direct  bim  ia  Us  work.  It  is  his 
duty  to  look  to  the  master  or  his  alter  ego 
for  directions,  and  when  he  ia  employed  to 
do  one  fchid  of  work.  wUch  Is  «itlrely  safe, 
be  has  no  right  to  assume  to  do  another  kind, 
especially  when  dangerona,  wittiont  tbe  di- 
rection of  bis  master.  Where  tbe  semnt 
may  perform  bis  work  In  two  ways,  ne  safe 
and  the  other  dan^rons,  tbe  master  is  not 
responsible  for  Injuries  to  blm  when  he  vol- 
untarily assumes  the  dangerous  way.  Upon 
tbe  same  principle,  irb«i  he  Is  employed  to 
do  wwk  unattended  with  danger,  he  cannot 
make  the  master  liable  becaiue  be  either  oc- 
caslonally  or  habitually  chooses  to  do  dan- 
gerous work  which  he  knows  another  Is  as- 
signed to  do.  Under  all  the  authorities,  as  I 
read  them,  be  assumed  the  risk.  The  Injury 
was  the  result  of  his  own  carelessness  and 
voluntary  assumption  of  work  he  was  not 
required  to  do.  It  would  seem  to  me  un- 
necessary to  cite  authorities.  The  following. 
In  my  judgment,  sustain  the  proposition:  Bai- 
ley on  Uaa.  ft  8cr.  168;  Bt  Loals  Bolt  * 
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Iran  Go.  T.  Breimaii.  20  111.  App.  65B;  Brown 
T.  Byroads,  47  Ind.  435;  Knox  t.  Pioneer 
€oal  Co..  90  Tenn.  M6,  18  S.  W.  255:  LUkd- 
Btrand  t.  Delta  Lumber  Co.,  66  Micb.  264, 
32  X.  W.  427.  The  language  of  Hr.  Justice 
Campbell  In  the  last  case  Is  applicable  here; 
"MiUowners  cannot  be  siq^Kwed  to  antici- 
pate that  laborers  In  other  work  about  the 
mill  will  handle  the  saws,  or  assume  that  any 
sncb  direction  as  was  glTen  in  this  case  was 
meant  to  give  any  such  direction.  PlalntUE 
does  not  testify  that  he  supposed  the  fore- 
man required  him  to ,  run  any  such  risk. 
Had  rach  orders  [for  a  laborer  to  use  a  cross- 
cut saw]  been  given,  th^  would  not  have 
Justlffled  him  In  doli^  what  he  did.  The  law 
does  not  impose  upon  the  master  the  duty  to 
warn  or  Instruct  his  servant  In  regard  to 
work  he  is  neither  employed  nor  required  to 
da** 

Upon  this  branch  of  the  case  the  testimony 
of  plalBtlff  Is  substantially  the  same  as  be- 
fore; He  does  not  testlty  that  be  bad  ever 
seen  a  stick  at  dynamite  forced  Into  a  bole 
too  amall.  He  testified  that  he  had  seen  the 
loaders  load  holes,  when  the  stick  was  too 
small,  tgr  breaking  It  up.  He  testified  that 
at  the  time  ot  this  accident  one  Robert  took 
a  stick  of  dynamite  too  large  to  go  in  a  hole, 
and  that  Robert,  *Srhen  he  found  tike  hole 
was  too  small,  did  not  try  to  force  It  In,  bat 
laM  it  there."  This  occurred  at  the  same 
time  the  plalntlft  was  injured.  In  regard  to 
this  transaction,  Mr.  Robot  was  present 
when  Kopf  got  hurt;  and  testtfled:  "I  was 
pnsbing  the  car  towards  Eo^  When  I 
beard  the  report  I  was  behind  the  car,  about 
150  or  100  feet  away.  Beftne  the  explosion 
my  partner  went  to  dinner.  I  too^  Uie  car 
to  tbe  Incline.  I  went  up  and  got  my  coat 
and  vest  Tbm  was  a  stone  on  the  md  of 
my  track,  about  20  Indies  or  2  feet  tbli^ 
that  was  loaded.  There  was  a  hole  In  the 
stone,  and  the  fuse  was  coming  out  of  it  It 
must  hare  been  (hi  t<^  There  was,  I  sup- 
pose^ about  4  or  B  Inches  to  fiU  that  up.  The 
candle  was  In  the  bottom.  I  seen  an  old 
pall.  Tbm  was  a  piece  of  dynamite  about 
4  or  S  Inches  long  in  It.  I  took  tbe  piece. 
That  piece  of  dynamite  was  In  an  old  pall.  I 
took  tbe  piece  and  tried  it  over  that  hole  that 
was  loaded.  It  wouldn't  fit  in.  Kopf  said. 
*wlll  It  go  rnr  I  said,  'No.'  He  said,  'what 
iM  the  matter?  Doesn't  It  go  In?*  I  said, 
*no;  it  Is  too  big.'  'Are  yon  afraid?*  I  said. 
Tea.  I  will  not  try  to  put  it  in.*  I  didn't 
want  to  mouh^  with  it  He  said,  'I  can  put 
It  In.'  I  &8bed.  was  It  full?  He  said.  'I  am 
going  to  All  up  this  hole.'  He  said  that  He 
said,  'I  will  pot  it  in.*  I  took  my  vest  and 
walked  away.  I  walked  away  to  the  man 
pDsblng  a  car  away  fn>m  another  man  that 
wanted  to  get  in  with  a  loaded  car.  I  hadn't 
been  gone  but  10  or  15  feet  when  I  heard  a 
noise."  This  testimony  la  not  denied  by  the 
plaintiff.  In  this  connection  I  quote  further 
bom  plaintiff's  testimony.   "Q.  Why  did  you 


want  to  put  a  piece  of  dynamite  In  e  hole 
that  was  too  small  for  it?  What  did  you  do 
that  for?  A.  Because  I  thought  I  would  flU 
the  hole.  Q.  Had  you  ever  done  it  before? 
A.  Tes.  sir.  Q.  Put  a  big  piece  of  dynamite 
in  a  small  hole?  A.  Yes.  sir.  Q.  Didn't  yon 
Uiink  you  had  better  let  it  alone,  wbea  yon 
found  it  was  stl<ddng  out  of  the  hcde?  A.  I 
aqueeied  on  it  a  little,  and  it  went  Q.  Tott 
thought  before  that  that  you  had  better  let 
it  alone?  A.  Tee,  sir.  Q.  Don't  you  remem- 
ber—  A.  I  thought  I  would  squeese  It  down 
a  little.  I  hardly  thought  that;  then  it  went 
Q.  Didn't  you  think  you  bad  better  not  do 
that?  A.  Yes,  air.  Q.  What  wm  yon  think- 
ing of?  A.  I  dldnt  have  my  thought  done 
until  it  went  off.  Q.  Yon  thought  you  had 
better  let  It  alone,  and,  before  you  could  take 
your  hand  off.  It  exploded?  A.  Yes,  sir.  Q. 
Why  did  yon  think  yon  had  better  let  It 
alone?  Did  you  ttalnk  It  might  blow  up  if 
you  pressed  on  it?  A.  I  thoi^bt  It  might 
blow  up.  *  *  *  Q.  When  yoo  went  to  put 
tbe  old  stick  In  the  ether  hole,  wbAt  did  you 
think  you  ought  to  leave  it  alone  for?  Yon 
did  think  you  ought  to  toave  it  atone?  A. 
Yes.  sir.  Q.  Did  yon  think  that?  A.  Yes. 
sir;  I  didn't  have  my  think  done  whm  It 
went  •  •  •  Q.  Why  didn't  you  leave  it 
aloue.  It  didn't  take  any  more  money  toe 
you  to  load  It?  A.  No,  Oi.  Q.  yon  would 
not  get  any  more  money?  A.  No,  sir.  Q. 
Yon  would  get  your  pay  Just  the  same  for  a 
day's  wwk  if  yon  left  It  alone?  A.  Yes,  sir. 
Q.  You  wasn't  hired  to  do  It?  A.  I  worked 
under  Freedon's  Instnictlcm.  Q.  Yon  wasn't 
hired  to  do  tiiat  work?  A.  I  worked  under 
Freedon's  Instruction.  Q.  You  would  have 
got  Just  as  much  pay  if  yoo  dl^'t  do  It? 
No  one  told  yon  to  load  that  hcde?  A.  No, 
sir;  they  did  not;  bnt  I  worked  under  Free- 
don's instruction.  Q.  Was  there  anybody 
there— when  you  found  that  hole  too  small 
was  there  anybody  there  that  told  you  to  load 
it?  A.  No,  sir.  Freedon  said  he  didn't  leave 
the  stick  of  dynamite  for  me;  be  did— the 
same  piece  I  put  In  the  hole.  Q.  Was  there 
anybody  there  that  told  you  to  do  It?  A. 
No,  sir.  Q.  When  you  found  the  bole  was 
too  small,  yon  did  It  because  yon  wanted  to 
do  it?  la  that  tbe  only  reason — you  tried  to 
do  It  because  yon  wanted  to?  A.  I  didn't 
know  what  danger  there  was.  Q.  Was  then 
any  reason  In  the  world  why  you  tried  to 
load  it  If  you  found  the  hole  too.  small,  ex- 
cept tiiat  you  wanted  to  try  It?  A.  I  thought 
I  would  load  It  Q.  Yon  thought  you  would 
load  It?  A.  Yes.  idr.  Q.  that  Is  the  only  rea- 
son. A.  Yes.  sir." 

Under  such  a  record,  for  the  reasons  stated 
In  the  former  opinion,  I  am  unable  to  hold 
that  there  Is  either  law  or  Justice  to  sustain 
the  Judgment;  and  I  think  it  should  be  re- 
versed, and  no  new  trial  granted. 

OSTBANDBB,  3.,  concurred  with  ORAMT, 

J. 
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WELLS  T.  MONTCALM  CIRCUIT  JUDGE. 
(Sapreme  Court  of  Michican.   July  21,  1006.) 

1.,  PbOHIBITION  —  COUKTB  —  OONIUOI  OT 
JURiaDICTIOH. 

Where  two  salts  for  divorce — one  by  the 
husband  and  the  other  by  the  wife — ^In  vhldi 
conflicting  orders  have  been  made,  are  pendiuf 
in  different  drcnit  courts,  prohibition  Is  tbe 
appropriate  remedy  to  settle  the  conflict  In 
Jurisdiction,  and  to  vacate  the  orders  improit- 
erly  granted. 

2.  CouBTB  ~  JuBUDionon  —  AmncFTiON  bt 
OTOt  Cotner— PowKB  or  AaoTBa  to  Ihteb- 

FEBE. 

Where  a  party  has  In  good  faith  filed  a 
bill  for  divorce  In  a  circuit  court  which  has 
juriBdictloQ,  and  process  has  been  issued  by  the 
court  and  placed  In  the  hands  of  tbe  dieriff  for 
service,  the  coart  has  Jurisdiction,  and  anoth< 
er  circuit  court  has  no  power  to  take  jurisdic- 
tion of  a  suit  for  divorce  hwtitated  by  defend- 
ant In  the  former  salt 

Problbltian,  on  the  ration  of  Maude  M. 
WellB.  against  tlie  Montcalm  fdrcDlt  Judge, 
to  restrain  respondent  from  exerdslng  Juris- 
diction in  a  suit  pending  in  bis  court  Writ 
issaed. 

See  102  Ht.  W.  lOM.   

Arsned  before  GABPENTEB.  McALVAT, 
ORAKT,  BLAIR,  and  MONTGOMERY,  JJ. 

Elliot  O.  Grosvenor  and  Willis  Baldwin 
(Oriawold  &  Tennant,  of  coonsel),  for  appel- 
lant El  J.  Bowman  and  O.  L.  &  a  B.  Rar- 
d^  for  appellee. 

CABFENTER,  J.  The  circuit  court  for  the 
county  of  Wayne,  la  chancery,  and  the  cir- 
cuit court  for  the  comity  of  Montcalm,  In 
chancery — courts  of  co-ordinate  Jurisdiction 
— each  asaertB  exclusive  Jurisdiction  over  a 
divorce  suit  between  relator  and  hee  husband, 
Percy  D.  Wells.  Relator,  Maude,  resides  In 
Wayne  county.  Her  husband.  Percy,  resides 
In  Montcalm  county.  Relator,  Maude,  Is  the 
complainant,  and  her  husband,  Percy,  the  de- 
fendant In  the  suit  pending  In  the  Wayne 
circuit  court  while  Percy  Is  the  complainant 
and  Maude  Is  the  defendant  in  the  suit  pend- 
ing in  the  Montcalm  circuit  court  The  suit 
pending  In  the  Wayne  circuit  was  first  com- 
menced, and  the  subpoena  Immediately  pla- 
ced in  the  hands  of  a  sheriff  for  service. 
Before  this  service  was  made,  the  suit  was 
commenced  In  the  Montcalm  circuit  and  the 
process  Issued  from  that  court  was  served 
before  the  process  Issued  from  the  Wayne 
circuit  The  complainant  in  each  suit  asked 
for  the  custody  of  the  infant  child  of  the 
parties,  the  offspring  of  the  marriage,  and 
each  court  has  Issued  an  Injunction  restrain- 
ing the  defendant  from  interfering  with  the 
complainant's  custody  of  said  child.  The  de- 
fendant In  each  suit  has  filed  a  plea  to  the 
Jurisdiction,  and  each  court  has  overruled 
that  plea.  Relator  now  applies  to  this  court 
for  a  writ  of  prohibition  directed  to  said  re- 
spondent requiring  him  to  refrain  from  exer^ 
dslng  Jurisdiction  of  the  suit  pending  in 
the  court  of  which  he  is  Judge. 

The  flrtt  question  for  onr  eonidderaUon  tt 


tills:  Jm  a  writ  of  prohibition  the  appro- 
priate ronedyT  We  have  held  (WeUa  t. 
Montcalm  Circuit  Judge  [Mich.]  102  N.  W. 
lOOl)  that  mandamus  is  not  the  Qtproptiate 
remedy,  saying:  "The  writ  of  mandamus 
will  not  be  allowed  to  take  the  place  of  an 
appeal  or  a  writ  of  prohibition,  or  any  other 
writ  to  review  the  action  of  a  lower  conrt" 
Tb^  writ  of  mandamus  asked  for  would  sim- 
ply have  compelled  the  vacation  of  certain 
orders.  TUs  relief  would  have  been  inap- 
propriate. Appropriate  redress  tat  relator's 
grievance  requires  respondent  not  merely  to 
vacate  ordurs  already  made,  but  to  refrain 
from  further  exercising  Jurisdiction.  This 
relief  can  be  afftffded  by  a  writ  of  prohibition 
(see  Hudson  t.  Si^erlor  Court  Judge.  42  Mich. 
28»,  8  V.  W.  850,  918),  but  not  by  a  writ  of 
mandamus.  No  relief  can  be  obtained  by 
appealing  from  the  order  overruling  the  plea. 
That  order  is  not  appealable.  See  Miller 
T.  Hubbard  (Mich.)  98  N.  W.  890.  It  Is 
earnestly  contended  that  relator  can  lecnre 
appropriate  relief  by  anwallng  from  a  final 
decree,  lliere  is  no  doubt  that  the  question 
Involved  hi  this  case  may  be  reviewed  by  ap- 
pealing from  a  final  decree,  provided  relator 
does  nothing  to  waive  her  rl^t  to  have  It 
so  reviewed,  hat  It  by  no  means  follows  that 
the  remedy  by  appeal  Is  adequate^  Bach  of 
the  two  courts  now  claiming  and  exercising 
Jnrlsdictlcn  has  already  made,  and,  it  may 
be  presumed,  will  hereafter  make,  conflicting 
orders  respecting  tibe  custody  of  the  minor 
child.  It  may  be  presumed  that  each  of 
these  courts  will  proceed  at  once  to  enforce 
such  orders.  Indeed,  It  is  clear  ttiat  the  In- 
terests of  the  parties  and  of  the  dUld  re- 
quire that  the  order  of  flie  court  whose  Jo- 
rlsdletlon  Is  rlghtfnl  should  be  at  <mce  en- 
forced. VbB  sltuatton  would  be  Intolwable 
if  this  condition  of  affairs  must  contlnae  dnr^ 
tng  all  the  time  that  must  elapse  before  the 
case  can  be  reviewed  after  a  final  decree. 
This  Is  a  case,  therefore,  in  which  it  Is  clear 
that  the  remedy  by  appeal  is  not  adequate. 
Our  own  dedslon  In  Maclean  t.  Wayne  Gli^ 
cult  Judge,  S2  Mich.  258.  18  N.  W.  896,  1» 
authority  for  the  proposition  that  the  writ 
of  prohlbltlott  is  the  appropriate  remedy. 
In  tiiat  case  the  Wayne  circuit  court  In  ehan- 
oery  entratatned  Jurisdiction  of  a  matter 
within  the  exclusive  cognizance  of  the  su- 
perior court  of  Detroit  This  court  issued  a 
writ  of  mandamus  vacating  an  Injunction, 
and  a  writ  of  prohibition  staying  further 
proceedings,  saying:  "It  Is  a  familiar  prin- 
ciple that  when  a  court  of  competent  Juris- 
diction has  become  possessed  of  a  case,  its 
authority  continues,  subject  only  to  ttte  ap- 
pellate authority,  until  the  matter  is  finally 
and  completely  disposed  of;  and  no  court  of 
co-ordinate  authority  Is  at  liberty  to  Inter- 
fere with  ite  action.  The  principle  Is  essen- 
tial to  the  proper  and  orderly  administration 
of  the  laws;  and,  while  Its  observance  might 
be  required  on  the  grounds  of  Judicial  cmnlty 
and  courtesy,  It  does  not  rest  upon  such  con- 
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■IdentloBB  excIusiTely,  but  Is  enforced  to 
prerent  immemly,  ra^msiTe,  and  dangeioiu 
conflicts  ot  JnrlBdlctlon  and  of  procesB.  If 
Intwf erence  may  come  from  one  aide.  It  may 
from  tb»  otiker  alao,  and  what  la  b^fon  may 
be  reciprocated  Indefinitely."  See,  aJao, 
(Hark  Oounly  Ooxat  v.  Warner,  Ky.  Lav 
Bep.  887,  76  8.  W.  828;  Thompaon  on  Pub- 
lic Officm,  I  885;  Mediem  on  PabUc  OA- 
eera,  %  1014;  Hudson  y.  Judge  of  Sv^rlor 
Ooort.  42  Mich.  280,  8      W.  850,  918. 

It  is  proper,  than,  to  determine  In  thlM  pro- 
ceediniT  whether  the  Hcaitcalm  circuit  court 
bad  a  right  to  assume  Jurisdiction  of  this 
controversy.  At  the  time  suit  was  com- 
menced In  the  Montcalm  drpnlt,  relator  had 
hi  good  faith  filed  her  bill  In  the  Wayne  cir- 
cuit court.  Process  had  been  issued  by  that 
court,  and  was  then  In  the  bands  of  the 
sheriff  of  Wayne  county  for  service.  Tb» 
question  In  this  case  Is  not  whether  the 
Wayne  drcnit  court  had  at  that  time  ac- 
quired such  Jurisdiction  that  it  might  ren- 
der a  decree  binding  upon  the  parties.  It  is 
clear  that  it  had  not.  The  question  is  wheth- 
er the  M(Hitcalm  circuit  court  had  a  right  to 
prevent  Its  acquiring  such  Jurisdiction. 
There  Is  aathority  for  saying  that,  until  serv- 
ice of  itrocess  was  actually  made,  it  had  that 
right.  See  Union  Mutual  Life  Ins.  Co.  t. 
University  of  Chicago  (G.  O)  6  Fed.  443; 
Owens  T.  Ohio  Central  R.  Co.  (O.  C)  20  Fed. 
la  The  true  rule,  however,  and  the  rule 
tOBtalned  by  the  weight  of  authority  (see 
Farmers'  Loan  &  Trust  Co.  v.  Lake  Street 
R.  Oo.,  in  U.  S.  51,  20  Sup.  Ct  564,  44  L. 
Ed.  867;  In  re  Talbot,  9  Wkly.  Law  Bui.  271; 
Spinning  v.  Ohio  Life  Ins.  Oo.,  2  Dlsn.  336 
[Supper  Ot  of  Cincinnati];  R.  Co.  t.  Board 
of  Commissioners,  4t2  Kan.  227,  21  Pac.  1071), 
denies  that  right  It  would  create  unseemly 
confilcts.  If,  after  a  court  has  taken  cogni- 
sance of  a  controvert  of  which  it  has  Jorls- 
dlctlon.  and  while  it  is  proceeding  regularly 
In  an  attempt  to  acqtiire  Jurisdiction,  another 
court  of  co-ordinate  Jurisdiction  has  power 
to  frustrate  that  attempt 

It  results  from  this  reasMilng  that  the  writ 
of  prohibition  prayed  for  in  relator's  peti- 
tion should  iaane,  with  costs  against  Fen^ 
D.  Wells. 


OONROT  V.  DETROIT  UNITED  RT. 

(Supreme  Court  of  Michigan.   Jaly  21,  1005.) 

Stsest  Rah^ads—Injubiks  to  Fabsenqebs 
— SuDDEif  .Tkbks—Bvidekcb— Sufficiency. 
The  testlmonr  of  witnesBeB,  In  an  action 
afalnst  a  street  railway  company  for  Injaries 
toatained  to  a  passenger  by  reason  of  the  stop- 
ping of  the  car  by  a  sndden  jerk,  that  the  Jerk 
was  caused  by  tne  sndden  application  of  the 
brake,  who  failed  to  testify  that  th^  saw  the 
Biot(»man  ^iply  the  brake,  but  inferred  the 
c&nse  from  what  happened,  was  insufficient  to 
show  the  cause  of  the  jerk,  or  that  the  appli- 
cation of  the  brake  was  negligently  done,  ea- 
ten tial  to  a  recovery. 

On  motion  tot  rehearing.  Denied. 
For  Corm«r  opmim,  see  108  M.  W.  641. 


PER  CURIAM.  A  rehearing  is  saked  in 
this  case  mainly  because  the  court  erred  lu 
holding  that  the  cause  of  the  Jerk  which 
caused  the  plaintiff  to  fall  was  as  problem- 
atical aa  It  was  In  the  case  of  Btson  v.  Ball- 
way  Company,  110  Mich.  494, 68  N.  W.  29a  In 
that  case  the  car  bad  nearly  stopped  betweoi 
the  two  crossings,  then  gave  a  sudden  J»k,  and 
suddenly  went  ahead  again,  in  consequence 
of  which  plaintiff  was  thrown  from  the  plat- 
fwm.  The  only  difference  between  the  two 
cases  Is  that  one  was  a  Jerk  after  the  car 
had  nearly  stopped,  and  tiie  other  was  a  Jerk 
when  the  car  was  being  stopped  for  the  next 
crossing.  If  It  may  fairly  be  Inferred  that 
the  Jerk  was  caused  by  the  application  of  the 
brake,  it  might  have  been  Inferred  in  the 
other  case  that  It  waa  caused  by  the  remov- 
al of  the  brake  and  the  application  of  the 
electric  current  In  ^ther  case  It  Is  not  evi- 
dence of  negligence,  for  the  reasons  stated 
In  the  (pinion  In  the  Btson  Case,  and  also  In 
the  opinion  In  this  case. 

The  witness  Woodworth,  on  whoso  testi- 
mony counsel  for  plaintiff  mainly  relies-  for 
the  statement  that  the  Jerk  was  caused  by 
the  sndden  application  of  the  broke,  did  not 
testify  that  he  saw  the  motorman  apply  the 
brake;  and,  ftom  his  sitting  position  In  the 
rear  ot  the  car,  it  Is  very  donbtf ul  If  be 
could.  On  lilB  cross-examination  he  testified 
that  he  did  not  see  the  motorman  reverse  the 
car.  **I  do  not  know  vrhether  he  did  re- 
verse It  or  not  Q.  So  that  on  this  car  yon 
had  a  Jolt  when  it  was  reversed?  A.  It  might 
have  been:  yes,  sir."  Plaintiff  testified  that 
the  car  had  slatftraed  a  lltUe  when  he  put 
his  foot  down,  and  that  when  the  motorman 
put  on  the  brake  full  force,  "the  ear  raised 
off  the  track."  He  did  not  see  the  motor- 
man,  and  evldentiy  could  not  tell  what  caus- 
ed the  snddrai  Jerk  and  raising  of  the  car. 
He  infwred  the  cause  solely  from  what  hap- 
pened, and  not  from  what  he  saw.  If,  how- 
ever. It  be  conceded  that  the  car  waa  sud- 
denly stopped  by  the  application  of  the 
brake,  there  is  nothing  to  Indicate  that  It 
was  done  In  a  ne^lgent  manner. 

Rehearing  denied. 


ANTRIM  IRON  CO.  v.  ANDERSON. 
(Supreme  Court  of  Michigan.    July  21,  1005.) 

1.  Statutb  of  Fbauds— Saos  of  Standihq 

TlUBEB— IlfVAJLID  CONTBACTS— VaLIOITT  AS 
LlCENSI. 

While  an  oral  contract  to  sell  itandinx 

timber  Is  Invalid  as  a  contract  yet  It  la  good 
as  a  license,  and  timber  cut  before  the  revoca- 
tion thereof  becomes  the  property  of  the  licen- 
see. 

ISd.  Note.— For  cases  In  point  see  v<d.  23, 
Cent  Dig.  Frauds,  Statute  o^  f  96.] 

2.  Same— AuTHOBiTX  or  AasNT  —  Necessitt 
OF  Wbiting. 

It  is  not  necessary  to  the  validity  of  a 
license  to  cut  standlDg  timber  that  the  agent 
who  gives  the  same  should  have  written  au- 
thority. 

[Eld.  Note. — ^For  cases  In  point  see  vol.  40. 
Gent  Dig.  Principal  and  Agent  H  878,  S79J 
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S.  Fbznchpai,  aud  Ageut  —  Liabilitt  or 
Pbincifal  —  Appabent  Aothokitt  or 
AaiRT. 

A  principal't  llftbility  to  third  peraoDB,  who 
hava  relied  in  good  faitlk  and  in  iKDorance  of 
anj  litnitatiODs  or  restrictioiui  on  the  agent's 
apparent  aathoritf,  is  measured  by  such  ap- 
parent authority,  and  not  by  the  agent's  actual 
or  express  authority,  regardiess  of  whether  the 
agency  be  a  generai  or  special  one, 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Priudpal  and  Agent,  SS  254r-S4d.j 

4.  Appeal— I  NSTfiucTiONfr—HABMLBsa  Ebbob^ 
Where  an  agent's  authority  In  the  prem- 
ises 1b  established  by  undisputed  testimony,  a 
charge  authorising  the  jury  to  And  that  the 
principal  ratified  the  agent's  action  is  not  er- 
ror, although  tlLen  is  no  evidence  justUrins  the 
aame. 

Error  to  Olrcnlt  Gonr^  Antrim  Oonnty; 
Frederick  W.  Marne,  Judge. 

Action  by  the  Antrim  Iron  Company 
against  James  Anderson.  There  was  a  Judg^ 
mtat  for  defoidant;  and  plalntlfl  brings  er- 
ror. Affirmed. 

Argned  before  MOORB,  a  J.,  and  OASr 
FENTBB,  HcALVAY,  QHANT,  and  MOKT- 

<k>mert;  JJ. 

Nelson  0.  Weter  (T.  J.  O'Brien,  of  counsel), 
for  ai»pellant  W.  S.  Meslck*  for  appellee. 

OARPHNTBB,  J.  FlalntUt  brings  ttals  ac- 
tion ot  r^levin  to  recover  timber  cut  from 
aection  31,  Star  towusblp,  Antrim  county, 
Midi.,  by  one  Elgle  Dow,  and  by  Dow  sold 
to  defendant  On  the  10th  of  September, 
1902,  plalntUE.  the  owner  of  said  timber, 
acting  through  its  agents  Charles  L.  BoUo, 
entered  Into  a  contract  with  Dow,  whereby 
Dow  agreed  to  cat,  skid,  draw,  and  load  <hi 
cars  the  timbw  In  queetlon  and  the  timber 
standing  on  fonr  other  sectionfi  belongliv  to 
I^lntiff.  In  February.  1003.  this  contract 
was  rescinded,  and  a  new  and  oral  contract 
made,  by  which  Dow  purchased  from  the 
plalntlfl,  through  said  Bidlo,  its  agent,  cer- 
tain timber  standing  on  the  land  covosd  by 
the  former  written  contract  There  is  a  dis- 
pute as  to  what  standing  timber  was  em- 
braced in  this  new  oral  contract  PlalntifTs 
testimony  tends  to  ^ve  tiiat  it  covwed  all 
the  standing  timber  embraced  ia  the  writ- 
ten contract  exc^t  that  on  section  SI.  De- 
fendant's testimony  tends  to  kvoto  that  it 
covered  the  standing  timber  on  all  the  land 
embraced  within  the  written  contract  in- 
cluding that  (m  section  31.  At  the  time  this 
oral  contract  was  made  it  was  contemplated 
by  BoUo  and  Dow  that  It  should  be  put  in 
writing;  and  that  in  the  meantime^  accord- 
ing to  the  testimony  nt  the  defmdui^  Dow 
might  enter  upon  the  lands,  and  commence 
cutting  and  removing  the  timber.  BoUo  tes- 
tifies that  he  subsequently  did  execute  a 
writing,  and  mall  it  to  Dow,  and  that  in  this 
writing  the  timber  standing  on  section  31 
was  not  Inelnded.  Dow  testifies  that  this 
writing  was  nevw  received  by  hhn»  and  that 
before  he  was  interfered  with  he  had  cut  the 
timber  in  qnesUon.  It  is  conceded  that  the 


consideration  paid  by  Dow  was  actually  re- 
ceived by  plaintiff.  Plaintiff  nevw  gave  Bo- 
Uo any  writtai  authority  to  act  for  It  nor 
any  eipress  vabal  authorlly  to  sell  the  tim- 
ber standtaig  on  section  81.  The  Issue  was 
submitted  to  a  jury,  who  rendered  a  verdict 
for  the  defendant  Plaintiff  brings  the  case 
to  this  court  and  urges  many  reasons  why 
the  Judgment  altered  on  said  verdict  should, 
be  reversed. 

We  answer  many  of  those  reasons  by  say- 
ing, first  though  the  contract  to  seU  the 
standing  thnbn  was  invalid  as  a  contract 
because  not  in  writing  (see  Bnssell  r.  Myera, 
82  Mich.  B22),  It  was  good  as  a  Ucense,  and 
the  timber,  having  hem  cut  b^ore  the  !!• 
eensd  was  revoked,  became  tlie  inroperty  of 
Dow;  second.  It  was  not  necessary  that  tlie 
agent  who  gave  this  license  should  have  writ- 
ten authority.  Raiding  t.  Ardilbald,  62 
mOi.  366,  17  N.  W.  m  60  Am.  Rep.  253, 
is  authority  for  ea^  of  the  fwegolng  pn^ 
osltions.  Plaintiff  contends  that  there  waa 
no  evidence  tending  to  prove  that  BoUo  had 
even  verbal  autium^  to  sell  this  timber  to 
Dow.  The  undisputed  evidence  shows  that 
BoUo  did  have  anthwf^  to  contract  with 
Dow  tor  the  lumbering  of  all  this  timber, 
and  that  he  also  had  autfa(»dty  to  sell  Dow 
aU  the  standing  timber  covered  by  said  con- 
tract ezcq^t  that  on  section  81.  There  waa 
also  evidence  that  Dow  bought  the  timber 
believing  BoUo  had  authority  to  sell  it  The 
legal  rule  applicable  to  this  case  Is  correcUy 
Bteted  by  Mr.  Mecbem  hi  his  worlc  on  Agency 
(section  283)  as  foUows:  "The  principal  Is 
bonnd  to  third  persons  who  have  relied 
thereon  in  good  faith  and  in  Igmnance  of 
any  limitations  or  restrictions  1^  the  a^- 
parent  authwlty  he  has  given  to  the  agent 
and  not  by  the  actual  cr  excess  authority 
where  that  dilltXB  tiom  the  apparent;  and 
this,  tO(^  whethw  the  agency  be  a  geaex&l 
or  a  special  <me."  Under  this  rule  It  can- 
not be  said  that  BoUo  did'  not  have  verbal 
authority  to  make  the  contract  In  question. 
The  court  chained.  In  effect,  that  the  jury 
might  find  that  plaintiff  ratified  the  action 
of  Ite  agent  Bolto.  Plaintiff  contends  that 
there  was  no  evidence  Justifying  this  charge. 
If  so,  the  charge  was  not  oroneous.  because 
it  bore  only  upon  the  question  of  BoUo's  an< 
thority,  and  under  the  role  we  have  Just  stat- 
ed the  undisputed  testimony  established  that 
authority. 

Many  complaints  of  plaintiff  relate  to  rul- 
ings admittlog  testimony  Introduced  by  de- 
fendant We  have  carefully  examined  each 
of  these  complalnte.  It  would  be  of  no  serv- 
ice to  the  profession  to  detail  tiiem.  It  is 
sufficient  to  say  that  aU  this  testimony  was 
properly  admitted.  Some  of  that  testimony 
tended  to  prove  the  contract,  WHue  of  It  tend- 
ed to  prove  Bolto's  authority,  and  some  of  It 
had  a  legitimate  tendracy  to  discredit  plain- 
tUTs  witnesses. 

Complaint  Is  made  of  Impropw  language 
used  by  defendant's  counsel  In  his  argumoit 
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to  tlw  ixuj.  We  think  It  nifflelent  to  waj 
that  under  the  authority  of  Oameron  Lumber 
Go.  T.  Bomerrlltot  129  Mich.  052,  89  N.  W. 
846.  thlB  language  -wai  not  rererslble- error. 

No  othw  oomplalnt  demands  dlseoarton. 
Hie  Judgment  la  therefore  affirmed. 


BTAtTOXtD  T.  BAKSa 
(Sapreme  Ooort  of  Michigan.   July  21,  1906l) 

1.  Rkpuvik— Bow  pe— Valid  nr. 

Where  an  officer  refused  to  serve  a  re- 
plevin for  Insnfficlencr  of  the  first  bood,  where- 
upon the  bond  sued  on  was  executed  and  de- 
livered without  an  order  of  the  coart  for  a  new 
bond,  and  the  surety  thereon,  b7  hla  plea  In  an 
action  on  such  bond,  admitted  the  execution 
and  deliverv  thereof,  the  trial  court  properly 
held  that  the  bond  was  valid. 

2.  8amk  —  JuoaKxifT  —  CoRGLuaxvxiraaa  — 

DAHAQBa. 

Where  a  Judgment  for  defoidant  In  re- 
plevin vras  not  appealed  from,  It  was  conclusive 
against  an  objection  that  the  property  had  never 
been  dellvned  to  plaintiff  by  the  officer  under 
the  rq^erli^  proceedlnge,  and  that  plaintiff  had 
therefore  not  been  damaged. 
8.  Samb— Lnns— SATiarACTioH. 

Where  a  sale  of  property  under  a  chattel 
mortgage  bad  been  completed  on  January  C, 
1008,  whUe  the  trial  of  a  r^levin  suit  to  re- 
cover the  property  sold,  covered  by  the  mort- 
gage, occurred  in  February,  1903,  the  judgment 
m  the  replevin  suit  was  conclusive  against  an 
objectitm  that  the  mortgagee,  by  foreclosure  of 
hla  mortgage,  had  Mtieflea  his  lien,  which  con- 
atltnted  a  releafle  of  tiie  repierin  bond. 
4.  Sahk— PLEADina  —  Oenkbal  iBSua  — 8pi- 
OZAL  Nonca. 

In  an  actiim  on  a  replevin  bond,  an  ob- 
jBcdon  that  tiie  defendant  in  replevin  bad,  by 
foreclosing  a  chattel  mortrage  on  the  property, 
satisfied  ms  lien,  and  thereby  released  the  nond, 
could  not  be  raised  under  the  eeneral  issue,  but 
should  have  been  made  the  subject  of  a  special 
notice. 

Error  to  Clrcnlt  Court,  Oakland  Comity; 
George  W.  Smith,  Judge. 

Action  by  Davis  Stafford  against  George 
T.  Baker,  Impleaded  with  others.  From  a 
Judgment  for  plaintiff,  defendant  Baker 
brings  error.  Affirmed. 

Argued  before  MOORB,  O.  J.,  and  CAR- 
PENTER, McALVAT,  BLAIR,  and  MONT- 
OOMESY.  JJ. 

Jamea  H.  Lynch,  for  appellant  Davla  ft 
Bromley,  for  appellee. 

BLAIR,  J.  Plaintiff  brought  thia  action  in 
tbB  OaUuid  drenlt  court  to  recover  the  pen- 
alty in  a  reploTln  bond  executed  by  Joseph 
Rowloy  as  principal,  and  defendant  Bakw 
and  one  Eaton  as  anretieB.  The  bmid  waa 
filed  In  a  suit  In  replevin  commenced  by 
Rowley  In  Justice's  court  to  obtain  posses- 
Bton  of  a  quantity  of  wood  upon  vhlch  Staf- 
ford had  a  chattel  mortgage,  under  which 
he  waa  holding  the  wood.  The  affidavit  and 
a  bond  signed  by  Eaton  as  aurety  were  filed 
with  the  Justice  and  the  writ  laaned  Decem- 
ber 2,  ViG2.  Eaton,  the  surety  on  the  bond. 
Justified  bis  responBibllity  under  oath,  but 
no  qtproTal  waa  indorsed  on  the  bond  by  the 
lMN.W^-31 


justice.  The  writ  was  delivered  to  D^uty 
Shoiff  Burns  for  execution,  who  notified 
Rowl^,  the  plaintiff  In  replevin,  that  he  did 
not  consider  Eaton  a  responsible  surety,  and 
that  be  would  not  swre  the  i^apers  unless  a 
new  and  sufficient  bond  was  furnished. 
Thereupon  Rowley  caused  a  new  bond  to  be 
prepared,  which  was  executed  by  himself 
and  Eaton  and  by  the  appellant  herein.  Ba- 
ker, and  Justified  and  approved  December  6, 
1902.  Upon  receiving  notice  of  the  filing  of 
the  new  bond,  Burns  proceeded  with  the  exe- 
cution of  the  writ  The  officer's  return  of 
service  is  as  follows:  "By  virtue  of  the  with- 
in writ,  I  have  this  day  replevied  and  deliv- 
ered to  tbe  plaintiff  within  named  the  goods 
and  chattela  spedfled,  as  I  am  within  com- 
manded, and  I  have  also  this  day  summon- 
ed the  within  defendant  to  appear  according 
to  the  exigency  of  said  writ  by  delivering  to 
the  said  defendant  personally  a  copy  of  said 
writ"  Rowley  recovered  Judgment  in  Jus- 
tice court,  from  which  Stafford  appealed  to 
the  circuit  court,  where  a  verdict  was  ren- 
dered in  bis  favor,  finding  that  there  was 
due  and  unpaid  upon  his  chattel  mortgage 
the  sum  of  ¥386,  for  which  amount  and  costs 
he  had  judgment.  This  Judgment  was  enters 
ed  February  20, 1908,  and  the  costs  were  tax- 
ed March  3,  1903,  at  the  sum  of  $87.36.  No 
appeal  was  ever  taken  from  this  Judgment. 
Execution  was  issued  March  4,  1903,  which 
was  returned  nulla  bona.  Thereupon  Staf- 
ford began  this  suit  by  summons,  the  date 
of  which  does  not  appear  In  the  record.  Tbe 
declaration  bears  date  April  10,  1906,  and 
counts  upon  the  bond.  To  this  declaration 
the  defendant  Baker,  who  alone  made  de- 
fense, pleaded  the  general  Issue.  The  trial 
Judge  directed  a  verdict  in  favor  of  the 
plaintiff,  and  defendant  brings  the  record  to 
this  court  for  review  upon  writ  of  error. 

Oounsel  for  defendant  and  appellant  rely 
for  a  reversal  entirely  upon  their  assignment 
of  error  based  upon  the  direction  of  a  ver- 
dict Counsel  allege  that  the  court  erred  for 
the  following  reasons:  "(1)  Tbe  bond  which 
formed  tbe  basia  for  the  proceedings  In  the 
replevin  suit  waa  the  first  bond  filed.  There 
was  no  order  made  by  tbe  court  for  the  Issu- 
ing of  a  new  bond.  'So  It  never  waa  in  fact 
a  legal  bond  (n  the  replevin  proceedings.  (2) 
The  property  In  this  case  never  having  been 
delivered  by  tbe  officer  to  Rowley  under  the 
replevin  proceedings,  the  plaintiff  has  not 
been  damaged,  and  conaequently  cannot 
maintain  bis  action  on  the  bond.  {3)  Davis 
Stafford,  having  forecloaed  hte  diattel  mort- 
gage^ must  be  held  to  have  satisfied  his  Hen; 
and  inasmuch  as  the  Judgment  in  the  circuit 
court,  upon  which  this  action  la  based,  was 
given  him  because  of  his  lien,  tbe  satisfac- 
tion of  the  lira  must  be  held  to  release  the 
bond." 

1.  The  defendant  Baker,  by  his  plea,  ad- 
mits the  execution  and  delivery  of  the  bond; 
the  property  was  taken  by  virtue  of  this 
bond;  and  tiie  trial  Judge  properly  held  that 
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the  bond  waa  vaUd.  SUmar  t.  Allen,  88 
Micb.  140,  60  N.  W.  107. 

2.  The  Judgment  in  the  replevin  suit,  not 
harliv  been  appealed  tiom,  la  canclnslTe  up- 
on this  point 

8.  The  foreclosure  of  and  sale  under  the 
chattel  mortgage,  as  shown  by  the  bUl  of 
complaint  In  certain  chnncery  proceedings  In- 
troduced In  evidence,  which  Is  the  only  evi- 
dence upon,  the  subject  of  the.  date  of  the 
sale,  appear  to  have  been  completed  on  the 
5th  day  of  January,  1908,  whUe  the  trial  of 
the  r^levUi  suit  occurred  in  February.  1903. 
The  question  raised  is  therefore  precluded 
by  the  Jud|rment  of  February  20;  1903.  But 
even  It  the  question  were  not  dliQKwed  of  by 
the  Judgment,  it  could  not  be  raised  under 
the  plea  of  the  general  Issue,  but  should  have 
been  the  subject  of  a  special  notice. 

We  think  the  learned  trial  Judge  was  clears 
ly  correct  In  bis  disposition  of  the  case,  and 
the  Judgment  Is  affirmed,  with  coats. 


CARNBS  V.  GUELPH  PATENT  CASK  CO. 
(Supreme  Ooort  of  Michigan.    July  21,  1906.) 

1.  Masteb  awo  Sebvant— Death  of  8bbv- 
ANT— I  HsraucnoRS— WlTNESaiS. 

In  an  action  for  death  of  a  servant 
the  collapse  of  a  pile  of  logs  in  a  mill,  evldoice 
that  certain  witnesses  did  not  hear  any  in- 
structions given  to  deceased  with  reference  to 
the  manner  In  which  his  work  abonld  be  done, 
where  there  was  abnndant  opportunity  to  have 

fiven  him  inBtractioos  without  the  witnesses 
earing  it,  was  insufficient  to 'raise  a  presump- 
tion that  no  iiutructions  were  given. 

2.  SAifi^AsstnfEo  Risk— BviDBNCB. 

In  an  action  for  death  of  a  servant  by  the 
collapse  of  a  pile  of  logs  in  a  millyard,  evi- 
dence held  to  recfalre  a  finding  that  deceased 
knew  how  the  skids  were  made,  and  the  man- 
ner of  doing  the  work,  aud  that  he  aaEnimed  the 
risk  of  dangers  incident  thereto. 

Error  to  Olrcoit  Court,  Bensle  County; 
Clyde  C.  Chittenden,  Judge. 

Action  by  Cora  Cames  against  the  Gudph 
Patent  Cask  Company.  From  a  Judgment 
for  defendant,  plalntilT  brings  error.  Af- 
firmed. 

Argued  before  MOOBB,  O.  J.,  and  GRANT, 
BLAIR,  MONTGOMBBT.  and  OSTBAN- 
DER,  JJ. 

Charles  A.  WIthey  (D.  G.  F.  Warner,  of 
counsel),  for  appellant  Nlms,  Hoyt  Brwln, 
Sessions  ft  Vanderwerp,  for  appellee. 

MOOBB,  O.  J.  This  is  a  negligence  case, 
brought  under  the  survival  act  the  plain* 
tiff,  as  the  administratrix  of  her  late  hus- 
band's estate.  Tbe  defendant  was  engaged 
in  running  a  saw  and  veneering  mill  at  Wol- 
vraine,  SOch.,  and  banked  its  logs  fOr  sum- 
ma  use  on  Its  grounds  near  the  mill  in  some 
20  toUways,  piled  about  10  rods  long  and  14 
to  16  feet  high.  In  placing  the  logs  in  these 
rollways,  the  whole  front  of  the  banking 
ground  was  carrted  along  at  once,  or  nearly 
so,  in  order  to  give  numerous  teams  a  chance 


to  unload  as  fbey  came  from  the  woods,  thus 
avoiding  one  waiting  for  the  other.  Tb* 
logs  (ell  from  the  sleighs  iqran  skids  about 
30  or  40  feet  long  lying  upon  the  ground. 
Beyond  these  skids  were  short  ones,  also  up- 
on the  ground,  for  the  purpose  of  enabling 
the  chalnmen  to  pass  the  decking  chain  un- 
der the  1<^  to  be  put  up  on  top  of  the  roU- 
ways.  The  woi^  of  rolling  -the  1^  oa  the 
long  skids  to  near  tbe  rollways  was  called 
"tailing  dovra."  When  the  logs  reached  tbe 
short  skids  they  were  left  b^  the  tailers,  and 
the  chalnmen  put  tbem  In  place  to  be  ctialn- 
ed  and  sent  up.  They  wwe  elevated  to  the- 
top  of  the  Tollways  by  means  of  other  sklda 
standing  in  an  Inclined  position,  with  one  end 
on  the  ground  and  the  otha  on  top  of  tbe 
rollway,  the  logs  being  rolled  up.  these  In- 
clined sUds  by  means  of  a  block  and  chain 
and  horse  power.  Tbe  chain  at  the  log  end 
had  a  crotdi,  one  side  of  which  waa  passed 
under  each  end  of  the  log,  the  ends  of  the 
crotched  chain  being  on  top  of  the  rollway. 
Tbe  log  would  lie  in  a  loop,  so  that  when  tbe 
team  was  put  in  motion  it  would  be  rolled 
up  tbe  skids  to  tbe  desired  point  on  the  roll- 
way.  On  the  day  when  decedent  was  killed, 
one  of  the  top  men  did  not  appear,  and  o&e 
of  the  chalnmen  took  bis  place,  and  decedent 
took  the  chainman's  place.  About  10  o'clock 
in  the  forenoon  it  became  necessary  to  move 
the  inclined  skids  from  the  face  of  tbe  roil- 
way  for  the  purpose  of  putting  more  logs  at 
the  bottom  and  in  front  of  the  face  to 
strei^then  It  there  having  been  evidence  of 
Its  being  weak  for  some  moments  before. 
These  Inclined  skids  were  green  poles  some 
16  feet  long  and  6  inches  through,  with  an 
iron  at  the  top  end  where  they  rested  on  tlie 
top  log  of  the  rollway  in  tbe  shape  of  a  "T," 
the  upright  bar  of  the  "T"  being  lengthwise 
and  the  top  bar  crosswise  of  the  skid,  with 
each  end  of  the  crosspiece  turned  down  Into 
a  sharp  spike.  These  spikes  were  driven  in- 
to the  logs  where  tbe  skids  rested  by  the 
weight  of  the  other  logs  as  they  passed  over 
tbe  skids  on  their  way  to  the  top  of  the  roll- 
way,  and  were  tat  tbe  purpose  of  holding  the 
skids  in  place  so  they  would  not  move  side- 
wise,  or  "scoot  up  vrlth  the  logs."  There 
were  two  ways  of  removing  tbe  skida  from 
the  face  of  the  rollways— one.  Just  to  step  up 
with  the  man's  back  to  the  rollway,  take  the 
skid  on  the  shoulder,  and  walk  away  with 
it;  If  it  was  considered  dangerous  to  move 
tbe  ddd,  to  take  a  canthook  and  loosen  tbe 
ground  end  so  as  to  test  the  strength  of  the 
face  before  staonlderlng  It  AJmon  Jones  was 
chaining  at  one  end  of  the  logs  on  the  fore- 
noon in  question,  and  when  tbe  time  came 
to  move  the  inclined  skids  stepped  up  to  the 
one  on  his  end  of  the  rollway  and  took  it  on 
his  shoulder.  At  this  moment  decedent  went 
to  the  othor  skid,  and  was  seen  by  one  of 
the  top  men  to  pass  under  it  and  the  next 
instant  the  rollway  went  out  One  of  tbe 
top  men  ran  up  the  deck  and  escaped,  the 
othw  went  dovra  with  the  fr6nt  but  was  not 
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hurt  Decedent  was  caugbt  between  tbe 
loca  of  die  rollway  and  those  that  were  Ijlng 
on  the  gronnd  in  front  of  It,  and  so  cniabed 
that  be  died  In  about  two  hours. 

At  the  close  of  the  erldence  on  the  part  of 
the  plaintiff,  the  defendant  moved  for  a  di- 
rected verdict,  and  the  motion  was  granted, 
the  court  holding  that  no  negligence  was 
shown  against  defendant;  that,  If  any  was 
shown.  It  was  that  of  a  co-serrant;  that  the 
risk  was  obvlons;  that  decedent  was  guilty 
of  contrlbutoi7  nej^lgence.  The  case  is 
brought  hoe  by  writ  of  error. 

It  Is  the  claim  of  plaintiff  that  her  hus- 
band was  by  trade  a  metal  polisher;  that  un- 
til the  day  of  his  death  he  bad  neya  worked 
on  or  about  the  rollway;  that  he  was  not 
likely  to  see  the  Iron  In  the  upper  part  of 
the  skid,  so  that  the  danger  was  latent;  that 
he  did  not  appreciate  the  danger  of  removing 
the  skid;  that  he  was  set  at  this  dangerous 
work  without  being  informed  of  Its  danger- 
ous character;  and  that  the  questions  In- 
volved should  have  been  left  to  the  jury  by 
the  Judge,  instead  of  directing  a  verdict  No 
witnesses  were  sworn  on  the  part  of  the  de- 
fendant There  is  no  direct  proof  as  to  what 
instructions  were  given  to  deceased  when  he 
was  set  at  this  work.  It  is  true  some  of 
plaintiff's  witnesses  say  they  did  not  hear 
any  instructions  given  to  him,  but  there  was 
abundant  opportunity  to  give  him  instmc- 
tlons  without  the  witnesses  who  were  sworn 
bearing  It  We  do  not  need,  however,  to  decide 
what  the  presumption  would  be  under  such  a 
state  of  facts.  The  record  shows  the  deceased 
was  24  years  old.  There  is  nothing  to  show  be 
was  not  a  man  of  at  least  ordinary  intelli- 
gence. He  bad  worked  In  the  woods  that 
winter  for  the  defendant  about  40  days.  Hts 
work  was  clearing  away  for  the  teams  and 
placing  skldweys.  He  then  went  to  work  in 
the  yard  where  this  and  other  rollways  were 
In  ^ocess  of  building.  He  then  constituted 
a  part  of  a  crew  whose  work  resulted  in  get- 
ting the  logs  from  the  sleighs  that  brought 
them  to  the  yard  Into  the  raUways  where 
they  remained  until  they  were  to  be  manu- 
factured later.  Some  of  these  men  unloaded 
the  logs.  Mr.  Games  helped  to  tall  them 
dovra  from  where  they  were  unloaded  to  the 
men  who  passed  them  up  the  sUds  into  the 
rollways.  His  work  took  blm  near  the  front 
of  the  rollways,  where  the  skids  were  in  con- 
stant use,  and  the  logs  which  be  assisted  in 
taking  down  were  put  into  the  rollways.  It 
did  not  require  more  than  a  superficial 
knowle^  of  the  woA  to  know  that  If  there 
vras  not  something  at  the  top  of  the  longer 
skids  to  hold  them  In  place  the  Impact  of 
the  log  striking  the  skids  at  the  lower  end 
would  carry  them  (award  to  the  front  of 
the  rollway,  do  away  with  the  Incline,  and 
project  the  upper  end  of  the  skids  above  tbe 
top  of  the  rollway;  or,  as  stated  by  one  of 
tbe  witnesses,  tbe  sUds  would  "scoot  up  wltb 
the  logs."   Mr.  Games  had  been  at  work 


helping  send  the  logs  up  tbe  rollway  from 
where  tiiey  were  left  by  the  tollmen  all  the 
forenocm  until  nearly  11  o'clock,  when  tbe 
accident  occurred.  His  fatber^in-law  was  a 
witness  for  plaintiff.  On  the  cross-examina- 
tion be  testified:  "Q.  Now,  Mr.  Games  had 
been  tailing  down  you  say.  How  far  down 
was  he  assisted  In  tailing  down  the  logs — 
how  close  to  the  rollway  as  it  was  being  con- 
gtracted?  A.  The  men  that  tailed  down  us- 
ually broi^ht  them  clear  down  to  the  Aid- 
ways,  provided  there  was  no  log  there. 
Tb^  Just  merely  laipt  the  back  moved  up  so 
that  the  <diainmen  could  get  them  without 
traveling  so  far  after  tbem.  •  •  *  Q.  So 
that  during  tbe  two  weeks,  or  such  a  ma^ 
ter,  that  Hr.  dames  was  there  assisting  in 
unloading  and  in  tailing  down  logs,  be  was  in 
tbe  Immediate  vicinity  of  where  they  were 
pttttbig  the  rollways,  was  he  not?  A. 
Tes,  sir;  principally  so.  At  timea  a  few  rods 
away,  and  at  othw  times  within  a  few  feet 
AU  of  that  time  when  he  was  vrorking  ha 
was  where  be  could  see  what  was  being  done, 
and  tbe  manner  of  building  the  rollways— 
what  they  did,  and  wliat  the  different  men 
did.  •  *  •  ^e  usual  crew  was  six  m«L 
There  were  two  topmen  and  two  chalnmen, 
and  two  men  unloading  and  tailing  down. 
Bealdea  that  there  was  a  teamster  to  help 
unload,  and  the  foreman.  The  foreman  did 
whatevw  was  necessary.  He  was  working 
there  at  different  things,  itOng  tbe  common 
wortL  When  It  was  necessary  to  give  as- 
sistance in  taiUng  down  or  unloading,  he  did 
that,  part  of  the  tlm^  and  when  it  wu  neces- 
sary, If  some  of  tbe  men  -ven  temporarily 
avray— one  of  the  topmen,  for  Instance— he 
went  and  took  his  place.  If  a  chalnman  hap- 
pened to  be  away  for  a  wliile,  if  be  didn't 
have  a  man  to  put  in  bis  place  lie  acted  as 
cbidnman.  He  did  whatever  was  necessary 
In  the  common  operation,  and  taking  care  of 
those  logs  tboe,  and  puttlnff  them  in  the  roU- 
way,  along  wltb  bis  men.  Q.  When  tbe  logs 
came  in  on  the  sleighs,  they  were  unloaded, 
dropped  down  onto  those  flat  skids,  weren't 
they?  A.  Tes,  air.  Some  of  the  loads  at 
that  time  were  quite  high.  Then  th^  were 
rolled  back  to  the  foot  of  the  rollway  as  it 
was  being  constructed,  and  then  they  were 
taken  from  there  and  put  up  as  I  have  de- 
scribed. *  *  *  Q.  Now,  all  of  diose  men 
that  were  on  the  yard  constituted  one  crew, 
didn't  they?  A.  Tea,  sir;  that  Is,  tbe  men 
that  were  unloading,  tbe  men  that  were  tell- 
Ii^  down,  the  scaler,  the  chalnmen,  the  top- 
men,  and  the  foreman,  all  constituted  one 
crew.  Mr.  Carnes  had  been  working  with 
this  crew  fbr  about  two  weeks.**  Mr.  Bige- 
low,  who  was  a  witness  for  plaintiff,  describ- 
ed the  accident  as  follows:  "Q.  Up  to  tbe 
time  It  went  out;  yon  say,  you  hadn't  any 
knowledge  that  the  front  was  weak;  you 
hadn't  heard  anything  said  about  It?  A.  Till 
Just  a  tvw  minutes  before^  It  hadn't  been 
more  than  two  or  three  minutes  before  that 
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Q.  What  ild  7011  leun  about  It  then.  If  U7- 
tUng  ?  A.  I  taeard  tbat  it  -wai  sbaky,  to 
vatcb  tt  Q.  Did  jva  hear  Mmethlnff  lald 
aboat  It?  A.  Yea,  air.  I  dont  remember 
Joat  vho  Bald  It  I  can't  repeat  tbe  woida. 
Am  near  o  I  can  tell,  tt  wai  aald  to  watcb 
out,  tbat  It  waa  ahaky,  and  not  to-^iadn't 
better — put  up  any  more  loga.  They  said 
the  aUdway  waa  shaky.  Q.  Did  they  aay 
tbat  tbe  front  waa  shaky,  or  just  call  out;  as 
they  usually  did.  that  it  was  ahakyT  A.  That 
waa  the  usual  way  to  speak.  Q.  They  gay 
the  usual  wamlng?  A.  Tea,  to  watcb  out; 
that  tt  waa  ahaky.  I  stayed  on  the  fnmt 
log  Cnr  a  few  minutes.  When  the  fact  of 
the  front  being  shaky  was  «poken  of,  lb*. 
Jonea  was  at  the  north  end  of  tb9  zoUway, 
on  the  ground.  If  my  memory  serres  me 
right  Ur.  yr^eome  waa  standing  doso  by. 
Q.  Where  was  Ut.  Games?  A.  He  was  at 
the  south  end.  Mr.  Welcome  was  then  fore- 
man of  the  banking  ground.  He  hired  and 
discharged  the  men  on  tbe  banking  ground. 
He  also  told  them  where  to  woA  and  what 
to  do.  Q.  When  did  you  last  see  Mr.  Games 
before  he  waa  hurt?  A.  He  was  in  the  act 
of  ttidng  the  skid  down.  He  walked  up  to 
bis  skid,  and  was  just  in  the  act  of  taking 
it  away,  and  I  happened  to  think  tbat  tt 
might  go  down,  and  I  stqtped  bade,  and  I 
dldnt  see  him  any  more.  Q.  Whereaboota, 
as  to  the  skid,  was  he  when  you  last  saw 
him?  A.  He  Just  kind  of  stepped  in  behind 
it  Q.  Under  it  back  of  it?  A.  Yes.  sir;  and 
I  stuped  back,  and  the  roUway  started.  The 
n«t  I  saw  him  he  was  lying  on  the  ground 
out  to  the  front  end  of  the  skldway."  On 
the  crosB-ezamlnation  he  said:  "The  acci- 
dent occurred  about  half  past  10  or  11  o'clock 
in  the  fi>raioon.  I  waa  working  aa  a  top- 
man  at  the  north  end  of  tbe  lollway.  Tbat 
was  the  end  where  Hr.  Jones  was  working 
aa  chatnman.  Some  two  m  three  mlnutea 
before  the  roUway  gave  way  somebody  stat- 
ed that  tt  was  ahaky,  and  to  watch  out  At 
that  time  Mr.  Jones  waa  In  front  of  tbe  roll- 
way,  and  near  it  Hr,  Games  was  at  the 
other  end  of  tbe  log,  and  in  front  of  the  roll- 
way.  Q.  As  a  mattor  of  fact  bad  you  not 
thrown  your  hooks  down  each  way  with  tbe 
intention  of  bracing  the  tomt  of  that  roUway 
at  the  time  of  the  accident?  A.  Yea,  that 
was  our  intention.  Oar  purpose  was  to  build 
19  la  front  because  the  rollway  had  become 
shaky.  I  can't  remember  wheth^  there  was 
a  log  In  between  the  foot  of  the  skids  and  the 
front  of  the  face  of  the  ndlway.  I  remember 
there  were  two  logs  a  few  feet  In  ftont  of 
the  foot  of  the  aUds,  and  tt  waa  the  Inten- 
tion to  put  those  two  loga  In  the  bottom. 
That  was  why  we  had  thrown  our  chains 
down  and  were  remoring  the  skids.  It  was 
onr  Intention  to  brace  It  before  finishing  out 
the  rollway.  It  was  pr^Huvtory  to  doing 
that — to  bracing  up  the  front  of  the  rollway 
— ^that  Mr.  Games  and  Mr.  Jonea  were  re- 
moTlng  their  aklda.   Q.  It  waa  apparent  to 


you  and  iSx.  Games,  or  to  any  sitnated  aa  you 
men  were,  tliat  it  was  dangerous  to  be  In 
front  of  that  rollway?  A.  Yea,  shr.  Q.  Was 
Mr.  Gamea  In  a  position  wbm^  if  be  had 
looked,  be  could  hare  seen  the  dangerous  con- 
dition of  mattora  In  front  tbat  roUmiyT 
A.  He  could."  Mr.  Jones,  who  waa  working 
with  the  deceased  as  a  cbalnman  when  de- 
ceased was  hurt,  gare  hia  Torslon  of  bow 
the  accident  happened.  On  the  cross-exam- 
ination lie  testified:  "A  few  minntes  before 
the  accident  occurred  I  noticed  that  the  face 
of  tbe  rollway  waa  ahaky.  Q.  Was  that 
ahaky  condltUm  apmrent  to  any  observer  who 
had  locked?  A,  Ta  mt^  one  that  saw  it; 
yes,  sir.  Q.  It  was  ajn^arent  to  any  ona  who 
was  there  In  the  presence  of  the  rollway?  A. 
Yea,  air;  if  they  had  lotM,  to  see.  Besidea 
tha^  at  the  time  I  discorered  ito  ahaky  con- 
dltlim,  the  fact  that  it  was  shaky  waa  men- 
tioned. It  waa  atated  to  the  topmen  that  it 
waa  ahaky.  I  don't  remember  what  was 
aald.  It  was  a  very  common  thing  on  oc- 
casions of  that  kind  to  tdl  them  to  watch 
out  that  it  was  shaky  or  unsafe^  or  aome 
Bocfa  expression.  Some  such  egression  waa 
used  by  me  at  ttiat  Ume,  and  I  knew  ftom 
tbe  actlona  of  the  t<q>men,  and  by  what  waa 
dona  thwe,  tbat  I  was  understood.  Q.  That 
was  in  tbe  ineaence  of  Mr.  Gamea?  A.  Yea, 
ilr;  he  waa  aa  near  to  me  aa  the  other  men 
that  were  working  there,  the  topmen,  and 
could  have  heard  it  had  be  been  llatenlng. 
Q.  From  hia  acttons,  what  can  yon  say  wheth- 
er or  not  he  heard  it;  that  ia,  from  what  he 
did  aftw  that?  A.  He  certainly  heard  it,  or 
be  wouldn't  have  been  prq»arlng  to  remove 
his  skid."  Th«e  Is  other  testimony  of  mndi. 
tiie  same  character,  which  it  la  unnecessary 
to  quote. 

It  ia  impossible  to  read  this  recnd  witliont 
reaching  the  conclusion  that  Mr.  Gamea  knew 
how  the  skids  were  made,  and  the  manner 
of  doing  the  work.  We  think  tbe  Judge  pn^ 
eriy  directed  a  verdict  Beesley  T.  Wheeler 
ft  Co.,  103  Mich.  196,  61  N.  W.  6B8,  27  L.  B. 
A.  266;  Petaja  t.  Mining  Co..  106  Mich.  463, 
64  M.  W.  335,  66  N.  W.  951,  82  K  R  A.  43S, 
68  Am.  St  Bep.  605;  Welch  t.  Bralnard,  106 
Mich.  88.  66  N.  W.  667;  Minnie  T.  Mileller 
(Mich.)  lOe  N.  W.  624. 

Judgment  la  affirmed. 


AITOBNBY  OBNBRAL  ex  rd.  M0B1DLAND 
T.  MATBUBY. 

(Sapreme  Ooart  of  Michigan.   July  21,  1905.) 

1.  OmoKBa— AsAKDORiRnT  aw  Onroa— Ap- 
poiimcBifT  TO  Fuj:  Vaganot— Btidenob. 
Where,  In  a  proceeding  to  determine  re- 
spondent's right  to  an  office,  be  claimed  nndor 
an  appointmeot  after  relator's  alleaed  aban- 
donment of  the  office,  and  it  appeared  that  be- 
fore relator  left  tbe  state  a  committee  oi  the 
city  council  waa  Inrestigatlng  charges  against 
him,  looking  to  hia  removal  from  the  office,  evi- 
dence of  such  removal  proceediogs,  thoti^  void, 
waa  admlaalble  aa  bearing  on  relator's  intention 
to  abandon  the  office  wboi  be  left  the  state- 
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2.  SAin-47oinnn— ABAnsommn. 

Thongh  mere  nonuser  or  neglect  «t  itatj 
whidi  would  be  gronnd  (or  proceedings  against 
an  oflBcer  does  not  of  itself  produce  a  Tacation 
of  the  office  withoat  a  Jadfclal  determination, 
a  leaTlng  of  the  office  under  such  circumstances 
as  warranted  an  Inference  that  the  officer  in- 
tended to  abandon  the  same  was  snffident  to 
create  a  racancy  withoat  jadid&l  determina- 
tion. 

[Bd.  Note.— For  cases  In  point,  see  vtA.  87, 
Cent.  X>ic.  Offioers,  (  M.] 

S.  Sahb—Evidehce. 

Pending  charges  seainst  relator  looking 
to  his  removal  from  office,  and  before  his  ex- 
amination as  a  witness  had  been  completed,  he 
suddenly  left  the  state  for  Mexico,  without 
notice  to  his  sttomey,  the  secretary  of  his  ma- 
Bkipal  department,  or  the  city  council.  His 
private  papers  were  taken  from  Us  office  desk, 
and.  though  his  baggage  was  sent  to  the  depot, 
he  went  by  street  car  In.  the  evening  to  a  sub- 
urban station,  and  thence  to  Mexico,  where  he 
remained,  as  he  testified,  for  the  benefit  of 
his  health,  for  17  months,  during  which  he  made 
no  denund  for  his  office  or  its  emoluments,  -nor 
attempted  to  perform  its  duties.  Held,  that 
such  facts  warranted  a  finding  that  he  had 
abandoned  his  office,  thot^h  he  testified  that  he 
had  no  such  intention. 

[Eld.  Note. — For  cases  tn  point,  see  vol.  87, 
Cent.  Dig.  Officers,  I  94.] 

BiTor  to  Circuit  Oofort,  Wayne  Comity; 
Morse  Rohnert,  Judge. 

Quo  warranto  by  the  Attorney  Oeneral.  on 
relation  of  Dewltt  H.  Moreland.  against  Wllr 
Uam  H.  Maybury-  From  a 'judgment  in  fa- 
vor of  rcQKUident;  relator  toings  error.  Af- 
firmed. 

Ar«ned  before  MOOBB,  C.  J.,  and  McAL- 
VAT,  GRANT,  MONTGOMERY,  and  OS- 
TOANDKR.  JJ. 

John  J.  Speed  (Alex.  J.  Groeabeck,  of  coun- 
sel), for  appellant.  Timothy  B.  Taraney  and 
P.  3.  M.  Hally,  for  appellee. 

HcALTAT.  J.  This  Is  a  proceeding  by  the 
AttMU^  General,  on  the  relation  of  Dewltt 
H.  Moreland,  upon  an  information  In  the  na- 
ture of  a  qno  warranto  against  respondent, 
William  H.  Maybnry,  to  test  hie  right  and 
title  to  the  office  of  commissioner  of  pnbHc 
workfl  of  the  dty  of  Detroit  In  answer  to 
the  charge  that  he  baa  usorped,  Intruded  in- 
to^ and  milawfully  held  and  exercised  this 
office,  respondent  set  up  In  bla  plea  and  re- 
joinder that  on  June  28,  1903,  said  office  be- 
came and  was  vacant,  and  respondent  was 
appointed  by  the  mayor  to  fill  the  vacancy 
for  the  miexplred  term  thereof,  and  took  his 
oath  of  office,  filed  his  bond,  and  entered  np- 
on  the  duties  of  said  office,  which  he  has 
exerctoed  ever  since;  further,  that  relator 
was  by  the  common  council  of  the  city  of  De- 
troit, upon  ebarges  of  malfeasance  and  neg- 
lect of  doty  tn  office,  duly  and  lawfully  re- 
moved from  said  office,  and  relator  thereby 
ceawd  to  be  commissioner,  and  said  office  be- 
came vacant,  whereupon  respondent  was  du- 
ly appointed  as  aforesaid;  and  further  that 
pending  the  bearing  upon  said  charges,  and 
before  tbe  appointment  of  respondent,  relat- 
or Tolnntarlly  abandoned  said  office  and  de- 


parted ont  el  tUM  state,  Intending  thereby  to 
surrender  and  did  snrvoidw  said  office;  tliat 
after  such  appointment,  and  the  return  of 
relator  to  Michigan,  he  recognized  respond- 
ent's right  to  the  (^Ice,  knowing  that  he  beld 
and  exwdsed  tbe  dnttes  of  said  offLn,  and 
during  all  the  time  since  has  made  no  claim 
or  intention  to  claim  said  office  until  tbe  fil- 
ing of  the  Information  In  this  case.  The  Jury 
found  generally  that  rei^ondent  was  entitled 
to  bold  the  said  office  of  conunisstonar  of  pub- 
lic works,  and  to  ft  special  question  submit- 
ted by  the  court  as  follows,  "Did  the  relator, 
after  bis  return  to  Detroit  voluntarily  relin- 
quish all  claim  to  the  office  of  commissioner 
of  worker'  the  jury  answered,  "Yes."  Re- 
lator moved  for  judgment  In  his  favw  not- 
withstanding tbe  Terdlet,  for  the  reaatni  tbat 
the  evidence  was  not  sufficient  In  law  to  sus- 
tain such  verdict  This  motion  was  denied, 
and  a  judgment  upon  said  verdict  ent^ed  In 
favor  of  reQwndent  The  relator  appeals  to 
this  court  The  erron  assigned  apparently 
relate  to  all  of  Uie  testimony  and  erld^ioe 
introduced  In  tbe  case  on  the  part  of  tbe  re- 
spondent to  the  charge  of  the  court  and  also 
the  action  of  the  court  In  doaylng  the  mo- 
tion tor  a  judgment  In  favor  ct  relatw  not- 
withstanding tile  verdict 

It  is  clear  that  all  o$  tiie  proceedings  tak- 
en 1^  the  committee  of  the  commoi  council 
In  Investigating  chaises  against  relator,  and 
the  action  of  said  council  upon  the  repwt  of 
said  committee  Id  removing  tbe  relator  from 
office,  were  not  authorized  by  law,  and  were 
Irregular  and  void;  and,  so  far  as  such  pro- 
ceedings are  concerned,  they  could  not  In 
any  manner,  and  dUt  not,  operate  to  create  a 
vacancy,  or  affect  tiie  relator's  right  and  titie 
to  said  office.  The  case  was  not  submitted  to 
tbe  jury  upon  the  theory  that  tiie  actiim  of 
tbe  common  council  created  a  vacancy,  but 
upon  the  single  question  of  abandonmmt  of 
tbe  office  by  r^tor.  On  the  part  of  resp<md- 
ent  It  was  claimed  that  relator,  during  this 
Investigation  of  the  so-called  charges  against 
blm  by  tbe  committee  of  the  council,  and  on 
June  20,  tOOS,  without  notice  to  his  attorney 
who  vras  acting  for  blm,  and  before  his  ex- 
amination as  a  witness  had  been  completed* 
suddenly  left  Detroit  He  did  not  notify  the 
secretory  of  the  department  of  public  works, 
and  tbe  council  received  no  notice.  His  pri- 
vate papers  were  all  taken  out  of  his  office 
desk.  The  proofs  also  show  that  his  baggage 
was  sent  to  the  depot  and  he  went  by  street 
car  in  tbe  evening,  and  took  the  train  at  a 
suburban  station;  that  he  went  to  Mexico; 
that  between  tbe  date  ol  relator's  return 
and  the  commencement  of  this  suit  a  period 
of  about  17  months,  relator  made  no  claim  or 
demand  upon  respondent  or  the  city  authori- 
ties for  this  office  or  Its  emoluments,  or  at- 
tempted to  perform  any  of  its  duties;  that 
respondent  was  appointed  to  fill  tbe  vacancy 
June  28,  1903,  and  entered  at  once  upon  tbe 
duties  of  the  office,  and  has  so  continued  up 
to  the  present  time.   The  claim  of  relator 
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was  that  the  eoancll  proceedings  were  Irreg- 
ular and  Told;  that  he  left  the  state  on  ac- 
count of  ill  health;  that  he  wrote  a  notice 
to  that  effect  to  the  conncil.  which  he  left  to 
be  delivered  to  bis  attorney;  that  he  never 
had  an  Intention  of  abandoning  his  office, 
and  had  not  done  so;  that  his  attorney  came 
to  Mexico,  and  Informed  hfm  that  a  grand 
jury  was  to  be  called  In  Detroit,  and  he  re- 
turned at  once  with  him ;  that  shortly  after- 
wards he  retained  counsel  for  the  purpose 
of  regaining  possession  of  bis  office.  Docu- 
mentary and  oral  testimony  was  presented 
by  each  party  In  support  of  these  claims. 

We  do  not  think  that  tbe  court  erred  In 
permitting  the  Jury  to  consider  tbe  council 
proceedings  as  bearing  upon  the  question  of 
relator's  intention  when  he  left  Detroit  to 
abandon  tbe  office.  The  testimony  of  other 
witnesses  showing  the  facts  and  drcumstan- 
ces  incident  to  his  leaving,  and  also  testl- 
mony  as  to  his  acts  and  conduct  after  his 
return,  as  bearing  upon  the  same  question, 
were  admitted  in  evidence.  The  court  char- 
ged that  this  was  the  only  question  In  tbe 
case  for  the  Jury  to  consider.  Upon  this 
view  of  the  case,  we  think  tbls  testimony  was 
pro[)erIy  admitted.  For  tbls  purpose  it  was 
proper  to  show  not  only  what  occurred  Just 
before  he  went  away,  but  also  what  he  did 
and  said  relative  to  tbls  matter  after  be  re- 
turned. All  of  tbe  authorities  seem  to  be  in 
accord  In  holding  that  an  office  cannot  be 
abandoned  without  the  Intentton,  actnal  or 
Imputed,  of  abandoning  It;  that  voluntary  re- 
linquishment of  an  office  by  abandonment, 
which  is  to  be  Ipero  facto  a  vacation  of  the 
office,  should  be  equally  well  defined  as  other 
well-deQned  modes  of  voluntary  rellnquisb- 
ment,  and  should  not  be  confounded  with 
mere  nonuser  or  neglect  of  duty,  which 
would  be  grounds  for  proceedings  against  an 
officer,  but  do  not  of  themselves  produce  a 
vacation  of  tbe  office  without  Judicial  de- 
termination. Tbe  Intention  to  abandon  an 
office  may  be  inferred  from  tbe  conduct  of 
tbe  party.  If  his  acts  and  statements  are 
such  as  clearly  Indicate  absolute  relinquish- 
ment, a  vacancy  will  thereby  be  created,  and 
no  Judicial  determination  is  necessary.  The 
question  of  tbe  intention  of  the  relator  was 
a  question  of  fact  for  the  Jury,  who  found 
against  the  relator;  and  the  evidence,  If  be- 
lieved by  them,  was  sufficient  to  support  such 
a  finding.  The  special  question  as  to  wheth- 
er relator  acquiesced  In  the  occupancy  of  the 
office  by  respondent,  submitted  to  tbe  Jury  by 
the  court,  was  answered  In  tbe  affirmative. 
It  was  submitted,  as  stated  at  tbe  time,  "for 
the  guidance  of  the  court,  if  tbe  court  thinks 
it  Is  material  In  rendering  Judgment  in  the 
case."  This  was  in  tact  safeguarding  tbe 
relator's  rights,  and  it  waa  not  error  to  sub- 
mit tbe  question. 

Relator  contends  that  the  evidence  was 
not  sufficient,  in  law,  to  sustain  the  general 
verdict  In  favor  of  respondent,  and  that  not- 
withstanding such  verdict  the  court  should 


have  entered  a  Judgment  for  relator.  The 
question  to  be  det^mined  was  whether  the 
relator  did  or  did  not  on  the  20th  of  Jone^ 
when  be  left  Detroit,  abandon  his  office.  The 
Jury  found  that  when  relate  left  Detroit, 
June  20,  1903,  he  left  with  the  intention  of 
abandoning  said  office,  and  rendered  a  ^n- 
eral  verdict  for  respondent  A  vacancy  hav- 
ing been  created  by  relator's  abandonment 
of  his  office,  the  appointment  of  respondent 
by  tbe  mayw  was  regular  and  within  his  au- 
thority. Tbe  evidence  was  sufficient,  In  law. 
If  believed  by  tbe  Jury,  to  sustain  the  verdict. 

We  find  no  error  in  tbe  case.  The  Judg- 
ment of  tbe  circuit  court  U  afflnnecL 


McCALL  et  al.  v.  VAN  DUSBN. 
(Supreme  Court  of  Michigan.    July  21,  1905.) 

Justices  or  the  Puck— Bfboeai.  Affiait— 

Jdbibdioiion— Waives. 

Where  defendant,  litter  Judgment  against 
him  in  a  Justice  conrt,  took  a  special  appeal, 
on  the  ground  that  the  Justice  had  lost  juris- 
diction of  the  cas^  but  after  such  spet^ial  ap- 
peal was  dismissed  defendant  went  to  trial  on 
the  merits,  he  thereby  waived  his  objection  to 
the  Jurisdiction. 

[Bd.  Note.— F(w  cases  In  point,  see  toL  S1» 
Cent  Dig.  Justices  of  the  Peace,  f  218.] 

Brror  to  Gircnlt  Court,  8t  Clalr  Connty; 
Bngene  F.  Xjaw^  -Jn^. 

Action  by  TbomaB  McCaU  and  another 
against  Jolin  J.  Van  Dusen.  From  a  Judg- 
ment In  favor  of  plalntUfs  on  appeal  from  a 
almllar  Judgment  beforo  a  Ju^lce,  defend- 
ant brings  error.  Affirmed. 

Argued  before  MOORB,  O.  J.,  and  OAB- 
PSNTBR.  BIiAlBt  MONTOOMERT,  and 
OSTRANDBB,  JJ. 

J,  S.  Grandell,  tor  appellant.  Avery  & 
Walsh,  for.  appellees 

BLAIR,  J.  Plaintiffs  sued  defendant  In 
assumpsit  in  Justice's  court  On  Septemt)er 
27tb,  the  return  day  of  the  summons,  tbe  par- 
ties appeared  and  Joined  Issue,  the  defendant 
pleading  tbe  general  issue.  Defendant  ask- 
ed for  an  adjournment  to  October  17th  fol- 
lowing, which  fact  was  noted  upon  tbe  Jus- 
tice's docket,  but  the  docket  did  not  state 
that  this  request  waa  granted,  nor  did  it 
show  otherwise  the  time  or  place  to  which 
the  adjournment  was  ordered.  On  the  ITtb 
of  October  the  defendant  did  not  appear,  and 
the  Justice  corrected  his  docket  after  call- 
ing the  case,  so  as  to  show  the  time  and  place 
of  adjournment,  and  granted  a  further  ad- 
journment on  plaintiffs*  motion  to  October 
23d,  at  which  time,  defendant  not  appearing. 
Judgment  was  rendered  In  favor  of  plain- 
tiffs. From  tbls  Judgment  defendant  took  a 
special  appeal  to  tbe  circuit  court  upon  the 
ground  that  by  failing  to  state  seasonably 
upon  bis  docket  the  time  and  idaoe  of  the 
adjournment  the  Justice  lost  Jurisdiction  of 
the  case.  Tbe  special  questions  involved  In 
tbe  appeal  were  heard  by  the  court  and  an 
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order  entered  dlBmlnlng  the  special  anwtl. 
and  directing  that  the  cause  stand  for  trial 
on  Its  merits  on  general  appeal.  Snbseqoenl^ 
ly  the  cause  was  tried  npon  the  merits  before 
a  Jnr7,  resulting  in  a  verdict  In  favor  of 
the  plaintiff^  npon  which  Jndgmmt  was  duly 
entered.  Defendant  did  not  cause  a  bill  of 
exertions  to  be  settled,  but  brings  the  com- 
mop-law  record  to  this  court  for  review,  re- 
lylng  BoIel7  for  a  reversal  jxpaa  errors  of  the 
court  In  fHaini— lug  the  qtedal  appeaL 

We  do  not  contider  It  necessary  to  consider 
the  qnestlmu  raised  by  the  special  appeal* 
since  by  previous  decisions  of  tills  court  such 
ijnestlons  were  waived  by  going  to  trial  ixptai 
the  merita  Ohite  v.  Bverhart  (Mich.)  100 
N.  W.  124. 

The  judgment  Is  affirmed. 


DBTBOm  T.,  A.  A.  ft  3.  BY.  v.  OITY  OP 

DETROIT  et  al. 

<8npraD«  Oourt  of  Michigan.   July  21,  1905.) 

Sranr  RAnaoADe— Taxation— arrus. 

Comp.  Laws  1887.  i  8881,  subd.  16,  pro- 
vides that  the  posonal  property  of  a  street 
railroad  ahall  be  asseesed  Is  the  township,  vil- 
lase,  or  city  where  Its  principal  office  Is  sit- 
uKted.  SectitMi  6486,  atibd.  5,  requires  the  ar- 
tidw  of  aBSOciation  of  a  street  railroad  to  state 
the  dty  or  village  In  which  the  office  for  the 
transactioD  of  ita  baBlnesa  Is  located.  A  street 
railroad  connecting  a  city  and  a  village  design 
nated  in  Iti  articles  the  village  as  the  location 
of  ita  office.  In  this  village  were  kept  the  rec- 
ords of  the  official  and  other  business  of  the 
railroad.  Conductors  and  motormen  made  re- 
ports there.  There  waa  a  local  business  office 
there,  and  stockholders  and  directors  occasion- 
ally met  there.  All  the  officers  and  directors 
of  the  company  resided  In  the  city,  and  there 
iti  president,  secretary,  and  treasurer  each 
had  an  office  iriwre  tbaj  traiuacted  their  basi- 
aess.  The  trainmen's  reports  were  acted  upon 
at  the  city  offices  and  uie  company's  banking 
was  done  in  the  city.  Held,  that  the  principal 
basin  ess  office  the  companv,  within  the  mean- 
ing of  tiu  statute^  was  m  fact  the  city  office, 
and  die  personal  proper^  of  tlie  company  was 
anessable  there,  notwithstanding  its  dulgna- 
tion  of  the  village  as  the  location  of  its  prin- 
dpal  office. 

Appeal  from  Oircnlt  C!onrt  Wayne  Coun- 
ty, In  Chancery;  Henry  A.  Mandell,  Judge. 

Action  by  the  Detroit,  Ypsilantl,  Ann  Ar- 
bor &  Jackson  Railway  against  the  city  of 
Detroit  and  others.  From  the  decree,  de- 
fendant dty  and  its  receiver  of  taxes  appeal. 
Reversed. 

Argued  before  MOORD,  O.  J.,  and  CAR- 
PENTER, McALVAY,  OSTRANDER,  and 
UONTGOMBBY,  JJ. 

P.  J.  M.  HaDy  (Tlmotby  B.  Tarsn^,  of 
connseQ,  for  appellant  city  of  Detroit.  Cor- 
liss, Leete  ft  Joslyn,  for  aM>eIIee  railway. 
Thomas  Q.  Long,  tor  appdlee  village  of 
Dearborn. 

OABFBNTBIR,  J.  Complainant  Is  a  street 
laltway  company  having  a  line  extending 
fmn  Jackson  to  the  western  limits  of  the 
dty  of  Detroit.  Its  personal  property  la  aa- 
flsned  both  in  the  city  <tf  Detroit  and  the  vil- 


lage of  Dearborn,  and  it  commenced  this  suit 
In  chancery  for  the  purpose  of  having  the 
court  determine  In  which  of  these  pla<;ea 
said  property  Is  legally  taxable^  The  coort 
below  rwidered  a  decree  holding  said  pn^er- 
1y  taxablft  In  the  village  at  Dearborn,  and 
oijolnlng  the  defendant  the  dty  of  Detroit 
from  enforcing  said  assessment  From  this 
decree  the  dty  ot  Detroit  appeals. 

Hie  facts  are  stipulated,  and  are  as  fol- 
lows: "The  office  tor  the  transaction  of  the 
business  of  said  company  Is  required  by  the 
arttelea  ot  association  to  be  kept  In  tiie  vil- 
lage of  Dearborn.  The  stockluMers'  and  di- 
rectors^ meetings  are  usually  held  at  Dear- 
hom.  An  adjourned  ctoddiolderB'  meeting 
waa  held  in  Detroit  The  stockholders  as- 
sembled at  Dearborn  and  adjourned  to  De- 
troit Officers  wwe  never  dected  at  Dear- 
bom.  The  dacttoi  has  been  hdd  at  De> 
troit  There  have  been  five  elections  In  the 
last  Ave  years.  The  office  waa  not  moved 
to  Dearborn  until  May,  1900,  Before  Hiat 
the  meetings  were  always  held  la  Detroit 
Since  the  organisation  of  the  present  ear- 
poratlon  (1901)  there  have  been  three  'stodk- 
holders'  meethigs.  There  Is  no  d^nlte  cnm- 
ber  of  meetings  per  year.  There  vnui  no 
meeting  held  between  January  21,  1906,  and 
June  1.  1908.  The  secretary  vrrites  up  the 
record  book,  which  usually  takes  about  an 
hour  for  each  meeting.  There  are  five  di- 
rectors, all  of  whom  Uva  in  Detroit  Occa- 
sionally a  special  meeting  of  the  directors 
has  been  held  at  some  place  other  than  Dear- 
bom,  wherever  the  dlrectws  could  get  to- 
getlier  best  One  meeting  was  held  at  Ypsl- 
lanti.  That  have  been  as  many  as  three 
meetings  in  Detndt  But  no  meeting  was 
ever  called  at, any  oOier  place  than  Dear- 
bom.  Whenever  a  meeting  of  either  stock- 
holders or  dlrecton  has  been  held  at  a  place 
other  than  Dearborn,  it  was  first  called  to 
order  at  I>earbom,  and  then  adjourned  to 
Detroit  Ypsilantl.  or  to  whatever  jdace  It  was 
agreed  upon.  The  books  and  records  ol  tjM 
stockholders'  and  directors*  meetings  and  the 
other  general  books  of  the  company — ^that  is, 
the  ledger,  Journal,  and  cashbook,  and  all 
permanent  records,  in  all  five  <a  six  large 
books — are  kept  at  the  t^ce  in  Dearborn. 
The  secretary  Is  in  charge  ct  the  office.  The 
bookkeeper  is  his  assistant  and  is  the  only 
one  keeping  books  at  Dearborn,  and  the  only 
bookke^>er  the  company  has.  The  book- 
keeper spends  about  half  of  bis  time  at  Dear- 
bom.  He  is  not  there  every  day.  He  la 
there  as  often  as  the  work  of  the  books  and 
records  make  it  necessary.  He  leaves  De- 
troit about  half  past  8  in  the  morning,  and 
stays  at  Dearborn  until  about  half  past  4  or 
6,  taking  time  for  lunch  at  noon.  He  resides 
in  Detroit  He  does  not  r^rt  at  the  Detroit 
office  every  mmilng.  He  gets  bis  data  from 
all  the  offices  along  the  line,  indudlng  De- 
troit When  he  Is  not  at  Dearborn,  there  la 
no  one  in  his  part  of  the  office.  The  books 
are  then  locked  up  in  tte  safe  thtn,  Tbw* 
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1b  no  gtenograpber  or  typewriter  at  Dear^ 
bom.  The  bookkeeper  also  acts  ae  auditor 
and  paymaster,  and  lOTestlgates  conditions 
all  along  the  line.  There  Is  a  ticket  and 
freight  office  at  Dearborn,  which  Is  open 
from  7  a.  m.  until  12  midnight  The  agent 
In  charge  has  a  typewriter,  and  a  letter  press 
for  keeping  duplicate  copies  of  waybills. 
At  Detroit  the  company  has  an  office  In  the 
Majestic  building,  where  account  of  the  pas- 
senger traffic  Is  kept  and  the  tickets  taken 
up.  After  being  tabulated  by  girls,  the  rec- 
ords are  transferred  to  tbe  books  at  Dear- 
born. The  greater  part  of  the  banking  im 
done  at  Detroit  at  the  Detroit  National  Bank, 
though  a  great  deal  Is  done  at  Ypallanti  at 
the  First  National  Bank.  None  of  the  bank- 
ing is  done  at  Dearborn,  though  there  Is  a 
bank  there.  There  Is  a  greater  volume  of 
word  done  at  the  Detroit  office  than  at  the 
Dearborn  office.  The  Detroit  office  Is  the 
largest  ticket  office,  differing  In  character 
from  the  Tpsllantl  and  Ann  Arbor  offices  In 
that  the  tickets  are  counted  there.  A  great 
deal  of  correspondence  is  done  from  Detroit. 
The  office  at  Detroit  Is  the  secretary's  office. 
His  work  Is  all  along  the  Hue  In  connection 
with  accounting  with  the  different  stations. 
The  president  resides  In  Detroit,  and  has 
bis  office  with  the  Detroit  ft  Mackinac  Rail- 
way, on  the  same  floor  of  the  Majestic 
building  with  the  complainant's  office.  The 
treasurer  has  his  office  with  the  Oentral  Con- 
struction Company  and  the  Electric  Light 
ft  Power  Company  on  another  floor  of  the 
same  building.  A  pay  roU  Is  made  up  twice 
a  month  at  Ypsilanti  under  the  superrielon 
of  the  general  manager.  It  Is  then  sent  to 
the  secretary  at  the  Detroit  office,  where  the 
money  Is  drawn  from  the  Detroit  National 
Bank,  pat  In  envelopes,  and  then  taken  and 
distributed  by  the  bookkeeper  to  the  officers, 
agents,  and  employ^  along  the  line.  In  the 
secretary's  office  there  are  five  employes — 
four  girls  and  one  man — employed  every 
working  day  during  all  the  working  hours. 
The  supplies  of  the  company  are  purchased 
under  the  supervision  of  the  secretary,  and 
he  IB  the  purchasing  agent  of  the  company. 
The  general  manager  at  Tpsllantl  purchases 
supplies  and  makeB  up  the  pay  roll,  and  a 
voucher  for  It  Is  sent  to  the  Dearborn  office 
for  entry  on  the  books.  If  the  president 
transacts  any  business  affecting  the  com- 
pany, a  record  Is  made  and  sent  to  the  Dear- 
born office  for  transfer  on  the  books.  If  tbe 
treasurer  signs  a  pay  roll  check.  It  Is  sent 
to  the  Dearborn  office  for  record.  The  tick- 
ets are  reported  dally,  and  then  reported  to 
the  Dearborn  office  for  record.  Every  trans- 
action of  every  officer  and  employs  which 
affects  the  company  finds  Its  record  upon  the 
books  at  Dearborn.  The  files  of  reports  from 
officials  are  kept  at  Detroit.  Copies  of  re- 
ports and  trial  balances  are  kept  at  Detroit, 
so  that,  as  a  general  rule,  though  not  always, 
any  fact  shown  by  the  books  at  Dearborn 
can  be  got  from  a  file  at  I>etrolt  Bvery* 


thing  goes  on  the  books  at  Dearb<H^  first 
passes  through  the  Detroit  office.  At  Tpsl- 
lantl. besides  the  local  office,  are  located  the 
office  of  the  general  manager,  the  dtepatcber, 
and  the  master  mechanic,  and  the  power 
bouse  and  repair  shop,  and  the  entire  (^ra- 
tion of  the  road  Is  conducted  and  managed 
from  that  point  Mr.  Merrill  consults  with, 
and.  If  orders  are  necessary,  receives  them 
from,  Mr.  Hawks.  The  office  force  at  Ypsi- 
lanti consists  of  nine  persons.  Including  a 
stenographer.  A  great  many  letters  are 
written  and  copied  there.  There  are  33  per- 
souB  employed  In  the  sbops  of  the  company 
at  Tpsllantl  and  10  In  the  power  house. 
There  are  also  four  persons,  with  their  head- 
quarters at  Tpsllantl,  employed  In  what  in 
called  the  'line  department*  The  entire 
freight  businen  of  the  road  is  managed  from 
Tpsllantl.  The  conductors  and  motormen 
make  no  report  whatever  to  the  office  at 
Detroit  but  they  all  report  to  the  operating* 
headquarters  at  Tpsllantl  and  to  Dearborn 
and  Jackson,  but  the  account  of  the  tickets 
la  sent  to  Detroit  for  audit" 

We  may  briefly  summarize  these  facts  as 
follows:  In  Detroit  all  of  complalnantfs  offi- 
cers and  directors  reside.  There  Its  presi- 
dent Its  secretary,  and  treuurer  each  has  an 
office,  and  there  it  may  proporly  be  Inferred 
each  of  tliese  officers  does  the  business  per- 
taining to  bis  office.  In  Dearborn  are  kept 
the  recOTds  of  the  official  and  other  business 
of  cmnplalnant  There,  as  well  as  at  Ypsi- 
lanti and  Jackson.  Its  conductors  and  motors 
men  make  reports.  From  the  fact  that  com- 
plainant did  no  banking  at  Dearborn,  we  in- 
fer that  the  conductors  did  not  wltii  these 
reports,  account  for  the  receipts  c<rilected  by 
them.  From  the  fact  that  the  bookkeeper 
was  In  tbe  office  a^  Dearborn  only  about  half 
the  time,  and  from  the  fact  that  nothing 
went  on  the  books  at  Dearborn  until  It  bad 
passed  through  the  Detroit  office,  we  Infer 
that  there  was  no  custom  of  complainant  to 
approve  <x  disapprove  these  reports  In  the 
Dearborn  office.  Under  these  facts.  Is  com- 
plainant's property  taxable  at  Dearborn  or  at 
Detroit?  The  act  under  which  complainant 
Is  organized  required  Its  articles  of  associa- 
tion to  state  "the  city  or  village  In  which  the 
office  for  the  transaction  of  their  business 
shall  be  loc-ated."  Section  6436,  subd.  5, 
Comp.  Laws  189T.  Tbe  statute  provides  that 
the  "personal  property  of  street  railroad, 
•  •  •  cable  or  electric  railroad,  •  •  • 
shall  be  assessed  In  the  township,  village  or 
city  whero  its  principal  business  office  is  sit- 
uated." Section  3831,  subd.  16,  Comp.  Laws 
1897.  While  It  may  be  conceded  that  If 
complainant  had  principal  business  offices  In 
each  of  several  townsbljiB,  clttes,  or  villages, 
it  might  by  designation  In  Its  artldeB  of  as- 
sociation elect  In  which  of  said  cities  or  vil- 
lages said  property  should  be  taxed  (see  De- 
troit V.  Lothrop  Estate  [Mich.]  99  N.  W.  9), 
it  Is  equally  clear  tbat  such  designation 
would  be  altogether  Ineffectual  as  an  election 
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niieaa  it  actDallx  maintained  a  ^taidpal 
bmliieiB  office  at  tbe  place  deaigDated  See 
Teapu  Transportatkm  Oo.  Detroit  (Midi.) 
102  N.  W.  ZIB;  ntmBportatlon  Co.  t.  As- 
wasom.  91  Mich.  882.  61  N.  W.  9T&  Did 
complainant  ban  a  prlndpal  bnalneaa  office, 
within  tlie  meantaic  of  tbe  atatate.  In  tbe  vil- 
lage 0^  DearbranT  Tbe  claim  that  It  bad 
cannot  reat  upon  tbe  fact  tbat  it  had  a  local 
buslneaa  (tfice  there  like  tbat  maintained  at 
every  other  atatton  on  complainants  line. 
Nor  can  It  reat  i^on  tbe  fact  that  condnctora 
and  motormeD  deposited  formal  report! 
which  were  acted  upon  In  the  Detroit  office. 
Neither  can  It  reat  i^Mm  tbe  fact  that  tha 
bookkeepw  there  made  and  kept  the  official 
and  other  ho(Aa  of  tbe  company.  If  Dear- 
tom  maj  be  regarded  as  the  location  of  tiie 
principal  bnalneaa  office  of  said  complainant 
It  most  be  because  there  Its  atockholdera  and 
directors  occasionally  met  Is  tin  place  In 
which  the  stockholders  and  dlrectivs  of  tbe 
corporation  occaaicmally  meet  tb»  principal 
business  office  of  the  corporation?  I  think 
we  have  answered  this  question  by  our  own 
decMona,  ^  Transiwrtatlon  Oo.  t.  Assessors, 
sapra,  we  aald:  "The  term  for  boslneas,' 
naed  In  the  atatute,  cannot  be  limited  to  so 
naixow  a  ctmstriietlon  as  to  say  tbat  it 
means  simply  tbe  annual  meeting  of  ttie 
stockholders  or  meetings  of  directors."  In 
Teagan  Transportation  Ca  t.  Detroit  sapra, 
we  aald:  "By  *bU8lness'  the  Legislature 
meant  something  mm  than  the  annual  mee^ 
Ing  of  atockholdera  and  newly  chosen  direct* 
on."  It  Is  true  that  In  each  of  these  casea 
the  statute  Involved  was  somewhat  differ- 
ent ftom  tbe  statute  controlling  this  case. 
But  there  la  no  siuh  difference  aa  to  make 
those  decfaiona  Inapplicable.  It  follows, 
therefore,  that  complaluant  had  no  right  to 
select  Dearborn  as  the  Bltns  for  the  taxation 
of  Its  perscmal  property.  It  is  equally  clear, 
QDder  the  facts  stated  In  this  opinion,  tbat 
Its  property  was  taxable  to  the  city  of  De- 
troit where  its  presldeut,  secretary,  and 
treasurer  had  their  offices,  and  where  they 
did  tbe  duties  pertaining  thereto.  See  De- 
troit V.  Lothrop  Ebtate,  Teagan  Transporta- 
tion Co,  V.  Detroit  supra. 

The  decree  of  the  court  below  should  there- 
fore be  reversed,  and  one  entered  In  this 
court  compelling  complainant  to  pay  Its  tax- 
es to  the  city  of  Detroit  and  relieving  It 
from  taxation  In  the  village  of  Dearborn. 

As  this  suit  Is  the  natural  result  of  com- 
plainant's Improper  selection  of  the  village 
of  Dearborn  as  the  place  of  taxation.  It 
should  pay  the  costs  of  this  appeal,  ' 


DDAN  V.  RADFORD. 
(Supreme  Court  of  Michigan.    July  21,  190B.) 
CoNTKACTS— Bbxaoh— Di^AOEs  —  Pboxhutb 

CAtrSB. 

Plaintiff  executed  a  mortgage,  in  which 
he  agreed  to  keep  the  property  Insured,  to  pay 
taxes  and  totere»t  and  that  to  case  at  defaolt 


the  principal  and  Interest  might  be  declared 
due.  On  dIb  inability  to  pay  Installments  of 
totereet  taxes,  and  Inmrance,  foredoaare  pro- 
ceedings were  threatMied,  whereupon  he  pro- 
cared  a  new  loan,  and  defendant  a>  hta  attor- 
ney, agreed,  but  failed,  to  pay  from  the  proceeds 
the  amount  demanded  by  Uie  mortgagee's  at- 
torneys, whereupon  the  proper!?  was  Bold  un- 
der foreclosure  to  the  mortgagee  for  an  alleged 
inadequate  price.  Held  that,  platotlir  having 
testified  that  he  had  no  other  way  to  get  the 
money  with  which  to  pay  the  amount  claimed, 
it  coDld  not  be  said  that  defendant's  failure 
to  pay  the  amount  agreed  on  waa  the  proximato 
cause  of  plaintitTa  losa  of  the  land,  and  hence 

SlalntifC  could  not  recover  from  defendant  as 
amagee,  the  difference  between  the  amount 
for  which  the  land  sold  and  ita  reasonable  valae. 

Brror  to  Circuit  Court  Wayne  County; 
Robert  B.  Fraser,  Judge. 

Action  by  Edgar  S.  Dean  agatost  George 
W.  Radford.  From  a  judgment  to  favor  ot 
defendant  platotlff  brings  error.  Affirmed. 

See  101  N.  W.  5©a 

Argued  before  MOORB^  0.  J.,  and  CAB. 
PBNTBR.  McALYAT,  BLAIB,  and  08- 
TRANDBB,  JJ. 

DcAany-A  Dohany,  for  appellant  Thom- 
as A.  B.  Weadock,  fOr  appellee. 

MOORD,  a' J.  In  Joly,  1897,  the  platotlff 
was  ttie  owner  ot  certain  real  eatoto.  Incum- 
bered by  a  mortgage  fin:  94,200,  held  by 
Thomas  K  Banlcb,  ot  New  Tork,  which  pro- 
vided for  tbe  payment  of  semiannual  toterest, 
and  tbat  in  case  the  interest  inanrance,  or 
taxes  were  In  defiiult  for  80  days,  the  entire 
sum  named  to  the  mortgage  might  be  de- 
clared due.  During  that  month  plaintiff  re* 
celved  a  notice  from  Gray  ft  Gray,  attorneys 
for  Mr.  Baulch,  that  there  waa  due  on  tbe 
mortgage  as  totereet  taxes,  and  Insurance 
tbe  anm  of  9168.  The  plaintiff  Ad  not  have 
tbe  money  with  wbl(^  to  pay  tbe  amount  du& 
He  claims  he  consulted  tha  defendant  who 
was  then  acting  as  hia  attorney,  concerning 
the  matter.  Tbat  at  this  time  the  plaintiff 
was  Indebted  to  one  WUllam  field  to  the  sum 
of  over  91,800,  and  Mr.  field  agreed  Willi 
plaintiff  that  he  would  take  a  second  mort- 
gage on  tbe  premlsea  for  91,875,  91,800  and 
over  of  which  waa  to  pay  tbe  amonut  due 
Mr.  field,  and  tbe  balance  of  9S64  was  to  be 
paid  platotlff  by  Mr.  field.  That  Mr.  field 
had  told  plaintiff  that  he  could  not  pay  blm 
tbe  9S64  In  cash,  but  that  be  would  give  blm 
a  note  for  that  amount  Tbat  tike  plaintiff 
told  these  facto  to  the  defendant  and  the 
defendant  agreed  that  Mr.  Ri^'a  note  should 
be  made  payable  to  him,  and  agreed  to  cash 
the  note,  and  from  the  money  pay  aeveral 
bills  tbe  plaintiff  owed,  among  them  the 
9168.  The  platotlff  dalma  that  the  mortgage 
and  note  were  givm  and  the  note  delivered 
to  defendant  but  he  did  not  pay  the  9168 
as  he  agreed.  He  further  clalma  that  on  the 
80th  day  of  July  platotlif  went  to  a  term  In 
Ontario,  and  rematoed  there  until  about  the 
10th  day  of  August  following,  when  ha  re- 
turned to  Detroit  and  learned  that  the  de- 
fttndant  had  not  paid  the  9168  to  Gray  ft  Gray, 
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■and  they  had  commenced  proceeding!  to  fore- 
<;lo8e  the  first  mortgage,  and  defendant  had 
gone  on  a  vacation;  that  upon  defendanfi 
return  he  went  to  see  Gray  &  Gray,  and  ten- 
dered them  the  fl6S,  but  they  would  not 
accept  it  unless  an  additional  $25  was  paid 
4M  an  attorney's  fee,  and  six  months'  Interest 
in  adTance.  He  further  claims  he  was  un- 
able to  raise  this  sum,  and  the  defendant 
would  not  advance  It  for  him,  and  the  prop- 
erty was  afterwards  sold  under  foreclosure 
for  $4,087.29  to  Thomas  B.  Baulch,  who  bid 
It  in;  that  the  market  value  of  the  proper^ 
in  the  months  of  July  and  August,  1897,  was 
$9,700;  that  during  the  time  foreclosure  pro- 
ceedings were  pending  the  plaintiff  tried  to 
raise  the  money  with  which  to  pay  the  mort- 
gage, or  a  sufficient  part  thereof  to  induce 
Mr.  Baulch  to  discontinue  the  suit,  but  he 
was  unable  to  do  so.  The  plaintiff  brought 
this  suit  to  recover  damages.  Defendant 
pleaded  the  general  Issue,  and  also  filed  a  plea 
in  abatement  to  the  effect  that  two  years 
earlier  the  plaintiff  had  sued  defendant  for 
the  same  cause  of  action  in  a  chancery  case; 
that  a  decree  had  been  rendered  therein, 
from  which  decree  all  the  parties  had  appeal- 
ed to  the  Supreme  Court  The  case  at  bar 
was  tried  and  Is  brought  here  by  plaintiff 
upon  writ  of  error.  Later  defendant  filed  a 
plea  In  this  court  that  a  decree  had  been  ren- 
dered In  this  court  In  the  chancery  cause 
heretofore  mentioned  decreeing,  in  effect,  a 
full  settlement  of  all  matters  between  the 
parties.  Plaintiff  clalnra  the  last-named  plea 
should  not  be  considered  by  the  court. 

Upon  the  trial  In  the  court  below  plaintiff 
was  sworn  in  his  own  behalf,  and  gave  tes- 
timony tending  to  support  his  claim  as  we 
have  already  stated  It.  Receipts  reading  as 
follows  were  offered  In  evidence: 

"Detroit,  October  20th,  1898.  This  is  to 
certify  that  all  Interest  on  the  Alice  Dillon 
mortgage  is  paid  up  to  March  2d,  1887;  that 
I  am  Indebted  to  George  W.  Radford  on  notes 
given  by  myself  to  the  said  George  W.  Rad- 
ford, and  now  held  by  him.  and  all  renewals 
of  the  same.  I  am  also  Indebted  to  the  said 
Geoi^e  W.  Radford  on  a  judgment  for 
$362.80  in  a  case  wherein  said  George  W. 
Radford  is  plaintiff  and  Louis  G.  McBride, 
Robert  D.  McBrlde  and  myself  are  defend* 
ants.  Judgment  rendered  March  17th,  1888; 
that  there  is  no  set-offs  to  the  above  Indebt- 
edness.  E<dgar  S.  Dean." 

"Detroit.  Mich.,  June  6,  1899.  Received  of 
George  W.  Badford  Forty  one  dollars  In  full 
of  all  demands  to  date.  Edgar  S.  Dean." 

Upon  the  trial  counsel  for  plaintiff  stated 
that  the  plaintiff  was  not  suing  for  the  mon- 
■ey  that  was  put  into  Mr.  Radfwd's  hands; 
that,  as  to  the  sums  of  money  which  passed 
between  them,  that  had  been  litigated  and 
settled  in  the  chancery  case;  that  the  plain- 
tiff claimed  in  this  case  damages  for  Mr. 
Radford's  failure  to  pay  over  the  $168  as  he 
agreed,  which  would  have  prevented  the 
foreclosure  case;  and  that  the  measure  of 


damafes  wouHt  be  Hie  difference  between 
the  maifeet  value  of  the  real  estate  and  the 
lien  upon  it  It  was  also  stated  in  court  by 
the  couns^  that  the  amount  claimed  by 
Gray  &  Gray  when  Mr.  Radford  and  the 
plaintiff  saw  them  after  the  tatter's  return 
trom  Canada  was  $342.  The  Judge  expressed 
his  opinion  that  the  measure  of  damages 
would  be  the  dlffermce  between  $168.  the 
amount  claimed  to  have  been  left  with  Mr. 
Bedford,  and  the  amount  demanded  by  Gray 
&  Gray,  which  would  be  $174.   Counsel  for 
plaintiff  then  dedared,  **We  do  not  want  to 
try  a  lawsuit  for  $174,"  and  then  the  fol- 
lowing occurred:  "Mr.  Dohany:   We  don't 
want  to  go  ahead  here  for  three  or  four  days 
I  or  a  week  and  put  in  evldenoe  over  $174, 
I  when  we  will  have  eventually  to  have  the 
I  Supreme  Court  review  that  proposition.  Cao- 
I  not  we,  by  a  case-made,  or  by  making  a  stip< 
I  ulatlon  of  facts  here,  end  the  case  here*  and 
have  the  Supreme  Court  pass  on  the  ques* 
tlon  as  to  whether  Mr.  Radford  is  Uablet 
Court:  You  may  withdraw  that  othw  matter 
from  the  casa   Mr.  Weadotik:  That  $174? 
Mr.  Dohany:  Tes,  we  will  do  that,  and  we 
don't  lose  our  rights  to  sue  on  that  We 
withdraw  as  to  the  $174.  Court:  Then  I  can 
charge  the  jury,  and  then  he  says  he  can.  so 
I  to  the  Supreme  Court  on  that  question.  Mr. 
Weadock:  No,  we  want  to  settle  this  ques- 
tion right  here.  Court:  Tou  cannot  help  hie 
withdrawing  it  If  he  wants  to.  You  may  as 
well  Bit  down  quietly,  and  take  what  you 
cannot  help.  I  will  fix  It  so  that  you  can  get 
j  that  aU  right.   (Exception.)"   The  plahitlff 
I  then  gave  further  testimony  tending  to  show 
I  the  relationship  of  attorney  and  client  be- 
;  tween  himself  and  Mr.  Radford,  and  that 
the  latter  was  familiar  with  his  financial  sit- 
uation. No  opportunity  was  given  defendant 
to  put  in  any  testimony,  add  the  court  cbar- 
!  ged  the  jury  that,  as  it  was  conceded  the 
$168  had  been  accounted  for  by  Mr.  Rad- 
ford in  another  suit,  and  the  sum  of  $174, 
which  the  court  was  willing  the  jury  should 
allow  as  damages,  had  been  withdrawn  by 
counsel  for  plaintiff,  he  deemed  It  bis  duty 
to  direct  a  verdict  for  defendant,  and  he  did 
so. 

In  disposing  of  the  case  we  deem  it  unnec- 
essary to  consider  the  result  in  the  chancery 
case  between  the  same  parties.  Was  the 
circuit  judge  right  in  holding  that  Mr.  Rad- 
ford should  not  be  liable  for  the  loss  of  the 
real  estate?  It  has  already  appeared  that 
the  plaintiff  agreed  In  the  mortgage  to  keep 
the  property  insured,  to  pay  the  taxes,  and 
pay  Interest  every  six  months,  and  that  in 
case  of  default  in  any  of  the  above  particu- 
lars the  principal  and  interest  might  be  de- 
clared due.  BUs  testimony  was  to  the  effect 
that  be  had  no  other  way  to  get  the  money. 
It  Is  not  claimed  the  property  was  bid  In 
for  the  benefit  of  Mr.  Radford.  It  is  not 
claimed  he  agreed  to  pay  any  other  amount 
than  the  $168,  or  to  take  care  of  any  other 
amounta  which  might  become  due  as  later- 
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est,  insnrance,  or  taxes.  Can  it  be  said  that, 
If  tlie  ¥168  bad  been  paid,  tbe  sabseqaeut 
Installments  of  interest  would  be  paid  as 
these  became  due,  and  there  would  be  no 
forecloaure?  It  Is  tme  the  plaintiff  testl- 
fled  be  had  negotiated  for  a  builder's  con- 
struction loan,  which  he  believed  he  conid 
hare  obtained;  but  it  is  apparent  from  hla 
testimony  that  there  was  no  good  basis  for 
that  belief.  Can  It  be  said  tbe  failure  to  pay 
the  $168  was  the  proximate  cause  of  the  loss 
of  the  real  eatate?  In  the  case  of  Watson  t. 
Mead,  08  Mich.  330,  67  N.  W.  181,  the  plain- 
tiff  had  retained  certain  farm  implements 
needed  to  work  the  farm.  In  disposing  of 
tbe  case  JnaUce  Hook^,  speaking  for  the 
court,  said:  "We  will  only  add  that  defend- 
ants* theory  upon  the  subject  of  damages  for 
the  detention  of  property  during  the  pend- 
ency of  the  action  Is  erroneous.  A.  notice 
accompanied  the  plea,  under  which  defend- 
ants Bought  to  recover  damages  for  the  loss 
of  their  farm.  They  claimed  that  by  being 
deprived  of  their  Implemraits  they  could  not 
put  in  any  crops;  hence  they  received  no 
money,  and  could  not  make  payments  due 
■on  tbe  farm,  and  they  were,  In  consequence, 
compelled  to  deliver  up  possession,  and  sur^ 
rendM  their  contract  of  purchase,  and  <to 
quote)  lost  everything  they  had  on  earth.' 
Without  attempting  to  lay  down  a  rule,  we 
mention  tbls  subject  to  prevent  a  poaslble 
oTor  upon  another  trial."  See,  also,  Car- 
negie, Fblpps  &  Co.  V.  Holt,  09  Mich.  606,  68 
N.  W.  623;  Hitchcock  v.  Maccabees,  100 
Mich.  40.  58  N.  W.  640,  43  Am.  St  Bep. 
423,  and  the  many  cases  cited  In  tbe  foot- 
note; Taylor  v.  Cooper,  104  Mich.  72,  62  N. 
W.  157:  Stevens  T.  Tale,  IIS  Mich.  680;  72 
N.  W.  5. 
Judgment  Is  affirmed. 


REBLHAM  T.  OBOSFEND  «t  ox. 
(Sapreme  Oonrt  of  Michigan.    July  21,  lOOS.) 

1.  HnsBAno  ahd  Wot— Purchase  oi-  Goods 
— Agenot— Qmanoira  tob  Jubt. 

Where,  in  an  action  against  hasband  and 
wife  to  recover  lumber,  plaintiff  claimed  that, 
thoagh  the  lumber  was  originally  sold  tu  the 
hasband,  after  the  first  car  load  was  shipped, 
and  when  plaintiff  was  in  a  condition  to  re- 
cover it  back,  a  new  arrangement  vras  made, 
ntaich  authotued  him  to  extend  the  credit  to 
botti  husband  and  wife,  and  that  he  in  fact 
did  so,  and  sudi  new  arrangement  was  denied 
by  defendants,  whether  both  agreed  to  be  lia- 
ble, or  whether  the  huaband  acted  as  agent  for 
the  wife,  was  a  question  for  the  Jury. 

[Bid.  Note. — ^For  eases  In  point  see  voL  26, 
Oent.  IMg.  Husband  and  Win,  I  8S0.] 

2.  Statoti  or  Fbauiw— Pboicto  to  Pat  An- 
oihbb'8  Debt. 

A  mere  oral  agreemmt  by  a  married  wo- 
man tliat  if  plaintiff  would  leave  building  ma- 
terial parchuied  by  her  husband,  and  would 
ship  the  balance  ordered,  she  would  see  that  It 
was  smid  for,  was  in  effect  a  statement  that, 
if  her  husband  would  not  pay  for  the  material, 
1^  would,  and  was  within  tbe  statute  of  frauds. 

3.  Affeai^Recobd. 

Where,  in  an  action  to  recover  the  velne 
of  certain  tnmber  against  a  husband  and  wife. 


fil&Intiff  claimed  that  after  a  porUon  of  the 
amber  was  delivered,  and  while  he  was  entitled 
to  retake  the  saipe,  he  made  a  new  agreement 
with  the  wife,  by  which  he  was  entitled  to  fur- 
nish the  lumber  on  the  credit  of  both,  and  that 
tbe  wife's  statement  that,  If  her  husband  did 
not  pay,  she  would,  was  only  a  part  of  the 
agreemmt,  and  the  appeal  record,  instead  of 
settlnc  out  the  evidence,  merely  recited  that, 
plaintiff  Introduced  evldeoce  to  support  his 
claim,  a  judgment  In  his  favor  would  not  be  re- 
versed on  the  gnnmd  that  the  wife's  agreemoit 
was  within  tht  statute  at  frauds. 

4.  HnsBAND  AHD  Wm— AoxiTOT  —  IiTsnuo- 

TIOHS. 

Where,  in  an  action  against  hasband  and 
wife  for  the  price  of  certain  materials,  It  ap- 
peared that  plaintiff  first  extended  credit  to 
the  husband,  and  that  afterwards  a  new  ar- 
rangement was  made,  by  which  credit  was  ex- 
tended to  both,  it  was  error  for  tbe  court  to 
charge  ^t  If  the  wife  was  the  owner  of  the 
property  on  which  the  material  was  to  be  used, 
ana  the  husband  owned  no  real  estate,  except 
a  lot  of  small  value,  and  he  conducted  the 
business  in  relation  to  his  wife's  property  with 
her  knowledge  and  consent,  and  she  and  hw 
husband  planned  to  erect  a  building  on  her 
property,  and  he,  with  her  approval,  contracted 
for  the  material,  she  would  be  liable  therefor, 
reyrardless  of  the  fact  that  the  bill  was  diar- 
ged,  and  the  correspondence  In  relation  there- 
to was  directed,  to  him. 

Error  to  Circnit  Oonrt,  Barry  County; 
Clement  Smith,  Judge. 

Action  by  Jacob  Reelman  against  Evander 
B.  Orosfend  and  wifb  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Be- 
reraed. 

Argued  before  MOORE,  a  J.,  and  CAR- 
PENTER, MoALVAY,  GRANT,  and  BLAIR, 
JJ. 

Milton  F.  Jordan  and  Colgrove  &  Potter, 
tor  appellants.  Thomas  Sullivan  and  Hart- 
ley E.  Hendrldc,  for  appellee. 

MOORE,  O.  J.  Plaintiff  recovered  a 
Judgment  of  9171.78  for  the  valne  of  Inndwr 
and  material  which  entered  Into  tbe  con- 
struction of  a  dwelling  house  erected  upon 
village  lots,  the  record  title  of  which  Is  In 
I^ucretia  M.  Orosfend,  the  wife  of  Evander 

5.  Orosfend.  Tbe  case  is  brought  here  by 
writ  of  error.  The  record  does  not  give  the 
testimony  in  extenso.  It  states  that  after 
Impaneling  a  Jury  the  plaintiff  introduced 
evidence  to  support  bis  claim,  and  it  then 
sets  oot  particularly  some  of  tbe  evidence. 
It  is  then  stated  defendants  then  Introduced 
evidence  to  controvert  the  claim  of  the  plain- 
tiff, and  to  support  tbe  claim  made  by  the 
defendants  in  their  plea  and  notice.  It  then 
mentions  particularly  some  of  the  defenses 
to  wlilcb  the  testimony  was  directed.  Not 
a  sln^e  witness  Is  named,  nor  Is  the  sub- 
stance of  bis  testimony  set  out  This  being 
the  situation,  it  Is  somewhat  difficult  to 
discuss  intelligently  the  89  asBifcnments  of 
error  which  are  presented. 

Mr.  Orosffflid  visited  tbe  plaintiff,  whose 
place  of  business  is  at  Grand  Rapids,  and, 
as  the  result  of  a  talk  between  them,  a 
paper  was  drawn  and  signed,  reading ; 
"Oraud  Raplda,  Mich..  June  10,  im,  Mr. 
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S.  Grosfend  bought  of  J.  Hcelman,  whole- 
aale  and  retail  dealer  In  hard  and  soft 
lumber,  flooring,  celling,  siding,  eta,  Job 
work  done  to  order.  Citizens'  phone  1125. 
Rear  ISS  GrandvlUe  avenue.  Dimension 
shingles  a  specialty."  Here  follows  a  long 
l^t  of  articles  to  be  furnished,  and  then: 
"The  amount  of  this  bill  is  $447.98.  This 
bill  of  goods  to  be  delivered  f.  o.  b.  at  Mld- 
dlevllle  for  above  amount  The  above  sum 
to  be  placed  In  the  State  Bank  at  Hid- 
dlevllle,  subject  to  the  invoice  of  unioadlng. 
If  found  satisfactory  the  money  to  be  sent 
to  Mr.  Reelman.  Will  deliver  on  or  before 
June  26.  J.  Reelman.  B.  S.  Grosfend."  It 
la  the  claim  of  the  plaintiff  that  after  he 
abipped  the  first  car  load  of  lumber  he  drew 
upon  the  defendant  Bvander  S.  Grosfend. 
through  the  Mlddleville  Bank,  for  the  value 
of  the  car  toad  of  lumber;  that  the  draft 
was  returned  to  blm  unpaid;  that  In  the 
meantime  he  learned  Mr.  Grosfend  did  not 
own  the  lots  upon  which  the  building  was 
Intended  to  be  erected,  and  was  financially 
irresponsible;  that  he  then  went  to  Middle- 
vine  with  the  Intention  of  recovering  back 
the  lumber  shipped,  and  went  to  the  farm 
to  see  Mr.  Grosfend,  and  there  met  Mrs. 
Grosfend  and  told  her  the  altuaticai,  and 
that  he  could  not  let  the  lumber  go  under 
those  circumstances;  that  she  then  said  to 
him  "that  if  he  would  leave  the  building 
matnlaj  there,  and  would  ship  the  balance, 
that  she  would  see  that  it  was  paid  for"; 
that  In  pursuance  of  such  promise  upon  her 
part  he  allowed  'the  car  load  already  shipped 
to  remain,  and  proceeded  to  stiip  the  balance, 
and  also  furnished  extras;  that  the  de- 
fendants completed  the  dwelling,  the  plain- 
tiff changing  the  beading  on  his  books  of 
account  so  tliat  where  it  formerly  read, 
"Evander  8.  Grosfend,"  it  afterwards  read. 
"Mrs.  and  Mr.  Bvander  S.  Grosfend."  The 
plaintiff  further  testified  that,  had  it  not 
been  for  the  express  promise  of  Mrs.  Gros- 
fend to  see  tliat  this  lumber  was  paid  for, 
be  would  have  taken  away  the  lumber 
shipped,  and  would  have  refused  to  ship 
any  mwe;  that  Ur.  Grosfend  afterwards 
carried  on  the  correspondence  in  reference 
to  the  building  material;  that  he  wrote  Mr. 
Grosfend  from  time  to  time,  and  sent  the 
bills  to  him ;  that,  when  the  finishing  ma- 
terial was  shipped,  Mr.  Grosfend  wrote 
plaintiff,  expressing  himself  as  satisfied,  and 
asking  him  to  come  to  Mlddleville  and  set- 
tle; that  he  came  to  Mlddleville  in  pursu- 
ance of  the  letter  sent  him,  when  Mr.  Gros- 
fend found  some  fault  with  part  of  the  ma- 
terials, and  asked  that  plaintiff  make  a  re- 
duction in  his  bill.  This  the  plaintiff  re- 
fused to  do,  but  said  to  Mr.  Grosfend  that 
any  niatwlal  be  had  that  was  not  up  to 
grade  be  might  ship  back,  and  plaintiff 
would  credit  the  amount  returned ;  that  this 
was  done  by  Mr.  Grosfend ;  and  that  he  was 
given  credit  for  the  amount  returned. 
It  Is  claimed  that  it  was  admitted  (m 


cross-examination  by  Mrs.  Grosfend  that  she 
and  her  husband  talked  aver  and  planned 
the  building  of  this  dwelling  house  together 
on  the  lots  owned  by  her  in  the  village  of 
Mlddleville ;  that  she  wanted  and  Intended 
persons  doing  work  on  the  building,  and  Mr. 
Reelman,  who  furnished  the  nuaterial,  should 
have  his  pay  for  the  same;  that  the  dwell- 
ing house  Into  which  this  material  was  put 
was  erected  for  the  mutual  benefit  of  herself 
and  husband,  on  land  owned  by  her;  that 
they  were  now  occupying  It  It  was  the  con- 
tention of  the  plaintiff  that  If  Mr.  and  Mrs. 
Grosfend  planned  the  building  of  this  bouse 
tc^ther  for  their  Joint  occupancy  and  mut- 
ual benefit,  and  Mr.  Grosfend,  in  pursuance 
of  that  ordered  the  lumber  and  incurred 
this  Indebtedness  for  their  Joint  benefit,  with 
the  knowledge  and  consent  of  Mrs.  Gros- 
fend, then  they  were  Jointly  liable.  Upon 
the  part  of  the  defendants  it  was  claimed 
there  was  but  one  contract  and  it  was  made 
with  the  defendant  B.  S.  Grosfend  upon  Ms 
own  responsibility,  and  without  his  actli^ 
in  any  way  as  the  agent  of  Mra.  Grosfood ; 
that  the  building  material  was  not  in  ac- 
cordance with  the  terms  and  conditions  of 
the  contract  and  that  at  the  time  the  plain- 
tiff shipped  the  second  car  of  material  to 
Mr.  Grosfend  and  it  arrived  at  Mlddleville, 
the  defendant  B.  a  Grosfend,  together  with 
the  carpenter,  Mr.  Cook,  went  to  the  city  of 
Grand  Rapids  and  called  upon  &fr.  Reelman, 
who  agreed  to  come  to  tbe  village  of  Mlddle- 
ville, and  that  he  did  come  within  a  day 
or  two,  and  that  at  that  time  the  parties 
talked  over  the  question  of  the  lumber  not 
being  in  accordance  with  the  terms  and  con- 
ditions of  the  contract;  the  defendant  E.  S. 
Grosfend  then  threatening  to  send  It  back; 
and  that  it  was  agreed  between  the  parties 
that  the  defendant  B.  S.  Grosfend  should 
go  on  and  use  the  material,  and  employ  wacih 
extra  h^p  as  was  necessary  to  use  the  wam% 
and  that  he  would  be  compensated  thertfoTt 
and  that  such  material  as  It  was  absolutely 
Impossible  to  use  he  should  send  back  to 
the  plaintiff.  It  was  also  the  claim  of  the 
defendants  that  the  shingles  were  not  In 
accordance  with  the  contract;  that  he  em- 
ployed such  extra  help  in  pursuance  of 
bis  agreement  with  the  plaintiff,  and  that 
certain  material  that  was  covered  by  tbe 
contract  was  not  furnished  by  the  plaintiff 
under  its  terms ;  and  that  tbe  defendant  hf 
reason  thereof,  was  compelled  to  purcfaaae 
material  elsewhere  to  supply  the  place  of 
material  which  the  plaintiff  refused  to  furn- 
ish under  his  contract 

On  tbe  part  of  the  defendants  it  is  In- 
sisted: First  That  the  testimony  does  not 
show  Mr.  Grosfend  was  acting  for  his  wife. 
Second.  If  Mr.  Grosfend  was  in  fact  the 
agent  of  his  wife,  that  if  plaintiff  was  deal- 
ing with  him  as  the  known  agent  then  Mr. 
Grosfend  would  not  be  liable;  that,  If  the 
plaintiff  was  dealing  with  him  as  the  agent 
of  an  undisclosed  principal,  when  he  learned 
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who  the  principal  wu  he  mnst  elect  dther 
to  hold  the  agent,  or  else  to  hold  the  prin* 
cipal,  but  could  not  hold  both.  Third.  They 
cimtond  that  the  pmnlse  of  Un.  Oroafend, 
If  made,  was  a  coUatoal  promise,  not  In  vftt- 
ing,  and  irithln  the  statute  of  frauds. 

As  to  the  first  and  second  of  these  claims, 
they  might  he  veU  taken  U  all  that  oc- 
«uired  was  what  occarred  at  Orand  Baplds 
at  the  time  the  order  was  gften;  hut  It  Is 
the  claim  of  the  plaintiff  that  after  the  first 
car  load  of  lumber  was  shipped,  and  when 
he  was  In  a  condition  to  recover  It  back,  a 
new  arrangement  was  made^  which  anthor^ 
Ised  blm  to  extend  the  oedlt  to  b<Ah  of  ds- 
fMidanta,  and  that  he  In  fact  so  extended  It 
This  ia  denied  defendants,  and  presented 
.a  qneatlon  of  tnet  tot  the  Jury,  nnder  propw 
instmetlons  from  the  Judge. 

Aa  to  the  third  contentktn.  If  aU  that  was 
aald  by  Mrs.  Grosfend  to  Ihe  plaintiff  was 
•that  If  he  would  leaTe  the  building  material 
there,  and  would  ship  the  balance,  that  ahe 
would  see  that  it  was  paid  for,"  the  point 
would  he  well  taken.  At  that  time  the 
credit  had  been  extended  to  the  husband,  and 
the  language  quoted  was  In  ^Eect  a  state- 
ment that,  if  her  husband  did  not  pay  for 
the  lumber  and  material,  she  would.  Such  a 
promise  would  be  Told  unless  In  writing.  It 
Is  also  probable  It  would  be  void  aa  the  act 
of  a  married  woman  who  Is  sought  to  be 
made  liable  txa  the  debt  of  hex  husband. 
Bee  Bmery  V.  Lord,  26  Mich.  4S2.  The  case, 
however,  does  not  rest  there.  We  have  al- 
ready stated  the  claims  of  the  respective 
paiUea.  It  baa  already  appeared  the  testi- 
mony Is  not  returned.  The  record  states 
that  plaintiff  introduced  evidence  to  rnxmort 
his  claim.  If,  aftw  the  first  load  of  lumber 
was  shipped,  and  while  it  was  in  the  pow» 
of  the  plaintiff  to  secure  Ita  retran,  he  In 
&et  made  an  agreement  by  which  the  mate- 
rial which  waa  to  go  Into  a  building  to  be 
erected  upon  land  owned  by  Mrs.  Orosfend 
(the  building  to  be  occl^)led  by  boUi  defend- 
ants) waa  left  at  lllddlevllle,  and  the  balance 
of  the  material  was  shaped,  the  two  defend- 
ants agredng  to  pay  for  the  same,  and  the 
GTsdit  was  then  and  there  and  fnun  that  time 
extended  to  both  of  them,  we  think  such  an 
agreement  could  be  enforced.  ^  making 
such  an  agreement,  property  was  acquired 
for  the  purpose  of  having  it  attached  to  tiie 
real  estate  of  the  wife.  As  to  the  husband, 
there  ia  notiilng  in  the  way  of  bis  making 
sneh  an  agreement  As  to  the  wlf^  it  was 
an  agreement  which  resulted  in  acquiring 
pn^erty  which  waa  to  be  attached  to  her 
real  eatat^  and  the  moment  It  became  so 
attached  it  becan»  hers.  See  Johnsini  v. 
Sutherland,  89  Mich.  STB;  Post  v.  Shafer,  6S 
MidL  86,  29  N.  W.  519;  Wilson  v.  Wilson's 
Est,  80  Mich.  472,  45  N.  W.  184;  Olllesple  v. 
Beecher,  94  Mich.  874,  54  N.  W.  167;  Arthur 
V.  Oaverly,  96  Mich.  82,  56  N.  W.  1102;  Mosh- 
er  V.  Xlttie.  101  Mich.  845,  60  N.  W.  497. 

The  Judse  dkarced  tiw  Jury:  "If  yoa  find 


fVom  the  evidence  in  the  case  that  Iba.  Choa- 
fteid  waa  the  owner  of  the  lota  In  Mlddle- 
vUle  on  which  tiie  building  waa  to  be  built; 
and  the  tkrm  on  which  they  lived;  that  Mr. 
Grosfend  was  the  owner  of  no  real  estate, 
except  one  lot  of  small  value,  and  that  he 
conducted  the  business  in  relation  to  all  the 
property  owned  by  Mrs  Grosfend.  selling  the 
produce,  conducting  the  business  of  collect- 
ing, handling,  and  controlling  the  money 
th^eof,  with  her  knowledge  and  consent 
and  tiiat  she  and  her  husband  planned  to 
put  a  building  on  these  loto;  and  that  Mr. 
Grosfend  went  to  Grand  Bapids  and  con- 
tracted for  this  building  material  with  her 
knoiriedge  and  consent  and  approvalj  and  In 
cMisonanee  with  such  planning  to  build  such 
house — she  would  be  liable  for  whaterar 
amount  you  find  from  the  evidence  Is  still 
due  and  unpaid  fiiv  anch  lumber,  and  In  such 
case  It  would  be  Immatralal  if  tiie  bill  waa 
charged  to  Jlr.  Grosfend,  and  that  tiie  cor- 
respondence connected  therewith  waa  direct- 
ed to  him."  Plalnturs  counad  ai^  thla 
charge  was  jnstifled  by  CommerdiU  Bank  v. 
Newton.  117  Mich.  488,  75  N.  W.  98i  and 
j  other  cases  dted  In  t^  brief.  We  think, 
I  howevo*,  a  reference  to  the  cases  will  show 
they  are  easily  distinguishable  from  the  case 
at  bar.  According  to  the  teatimony  of  the 
plaintiff,  the  credit  In  the  fiiat  Instance  was 
extended  to  Mr.  Grosfend.  Afterwards  a 
new  arrangement  was  made,  1^  which  it  was 
extmded  to  both  d^ndanta.  AU  the  facte 
stated  In  that  p<nrtion  of  the  charge  quoted 
ml^t  exist  and  the  credit  atiU  be  extended 
to  Mr.  Grosfend.  If  It  was  extended  to  him, 
he  alone  would  be  liable  unless  a  new  ar- 
rangement was  made. 

The  other  asslgnmmta  of  error  eapedal- 
ty  tiKwe  relating  to  the  conduct  of  some  of 
the  Jurors  It  is  unnecessary  to  discuss,  aa 
a  Uke  aituatlott  will  not  occur  again. 

Judgment  Is  reversed,  and  new  trial  or- 
dered. 


GONNOB  V.  TBAPP  et  aL 

(Supreme  CJoart  of  Iowa.    July  12,  1005.) 

OoRTBACTS— OoNmBuonon  or  Well— Insdf- 
nciEifT  DiAiuraa— AcnoN— InsTBUonoiis. 
In  an  action  for  damages  for  defendant's 
failure.  In  boring  a  well  for  plaintiff,  to  bore 
one  of  the  diameter  required  bj  the  contract, 
an  instruction  that  a  substantia]  compliance 
with  the  contract  would  be  the  fumiihins  of 
a  well  of  tbe  same  practical  value  and  charac- 
ter as  provided  for  la  the  contract  and  that 
unimportant  deviations,  not  interfering  with 
tbe  purpose  for  which  the  well  was  construct- 
ed, womd  not  prevttit  a  recovery,  waa  errone- 
ous. 

[Ed.  Notfc— For  esses  tnpi^t.  see  vol.  11, 
Oent  Big.  Oontracti.  H  1852^^^] 

Appeal  from  District  Court,  Bmmet  Coun- 
ty; A.  D.  Bailie,  Judge; 

Salt  to  recover  on  a  verbal  contract  for 
the  boring  of  a  w^  and  to  recover  for  cer- 
tain repairs  thereto.  There  wrae  a  v^lct 
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and  judgment  for  tbe  plaintiff  asalnst  the 
creamery  company,  from  which  It  appeals. 
Berersed. 
J.  Q.  Myerly,  for  appeUant 

SUEKWIN,  O.  J.  The  parties  entered  Into 
a  contract  for  a  well  which  was  to  supply 
tbe  appellant's  creamery  with  good,  clean, 
pore  water.  There  la  a  conflict  In  the  evi- 
dence as  to  whether  the  well  was  to  he  a 
three  or  four  Inch  one.  and  as  to  whether 
the  plaintiff  waa  to  fomlah  therefor  a  Cook 
Band  point;  tbe  decided  weight  of  the  evi- 
dence npportlng  the  appellant's  contention 
on  these  points.  The  plaintiff  bored  the.  well 
to  a  depth  of  881  feet  He  bored  a  4-lnch 
hole  over  800  feet  of  the  distance,  and  the 
rest  of  the  way  it  was  3  Inches.  A  3-lnch 
casing  was  used  for  the  entire  depth,  maldng 
the  well.  In  fact,  a  S-lnch  well.  The  evi- 
dence la  conclusive  that  It  did  not  furnish 
clear,  pure  water,  or  water  tliat  could,  be 
used  for  creamery  purposes  at  all,  until  It 
had  stood  long  enough  for  the  sand  to  settle, 
and  that  the  well  was  eventually  abandoned 
because  of  the  impure  condition  of  the  water 
when  first  brought  to  the  surface.  The  court 
Instructed  that  a  substantial  compliance  with 
tbe  contract  would  be  "the  furnishing  of  a 
well  of  tbe  same  practical  value  and  char^ 
acter  as  provided  in  the  contract  Unim- 
portant deviations  from  the  exact  terms  of 
the  contract  which  do  not  interfere  with  tbe 
purpose  for  which  the  well  was  constructed 
and  to  be  used,  will  not  prevent  a  recovery." 
Under  the  evidence  In  this  case,  the  Instruc- 
tion waa  clearly  erroneous.  The  appellauta 
either  contracted  for  a  four-inch  well,  or  they 
did  not  If  they  contracted  for  such  a  well, 
they  were  entitled  to  It  and  a  three-inch  one 
did  not  constitute  a  substantial  compliance 
with  the  contract  within  the  meaning  of  the 
law.  Fauble  &  Smith  v.  Davis,  48  Iowa. 
462;  Jackson  v.  Creswell,  94  Iowa,  713,  61 
N.  W.  383;  Anderson  v.'  Todd  (N.  D.)  77  N. 
W.  Q99.  A  contract  to  bore  a  well  Is  not 
substantially  performed  if  the  diameter  con- 
tracted for  is  not  adhered  to.  1  Beach  on  the 
Modem  Law  of  Contracts,  SI  293-294;  Gil- 
lespie Tool  Co.  T.  WUbod.  128  Pa.  18,  16  Aa 
36. 

The  seventh  Instruction  is  complained  of, 
and  we  think  Justly  so.  It  not  only  required 
the  Jury  to  find  that  the  contract  had  been 
breached  In  several  particulars,  to  defeat  the 
plaintiff's  recovery,  but  It  again  directed  the 
jory  that  a  three-inch  well  would  be  a  sub- 
stantia] compliance  with  the  contract  The 
evidence  was  conclusive,  as  we  have  seen, 
that  tbe  well  did  not  supply  good,  clear,  pure 
water,  and  this  was  what  tbe  plaintiff  under- 
took to  fnmlsb;  hence  tbe  verdict  was  con- 
trary to  the  evidence,  and  should  have  been 
set  aside. 

For  the  errors  pointed  out,  tbe  case  is  re- 
versed. 
Beversed. 


8TATB  T.  LETICH. 
(Snprsme  Oourt  ot  Iowa.   July  11.  11X16^) 

1.  Recbiviho  ShQLBif  Goods  —  Qumrr 
Knowudsk— NKOKSBrrr  roB  Pbovhio. 

Under  Code,  {  4845,  prescribing  tbe  pun- 
ishment for  buyine  or  receiving  Btolen  property, 
tbe  stealing  of  wbich  is  larceny,  or  property 
obtained  by  robbery  or  burglary,  knowing  tbe 
same  to  baveiieen  so  obtained,  it  Is  esaentlal  tx> 
conviction  to  prove  defendant's  guUty  knowl- 
edge of  the  manner  in  which  the  property  was 
obtained. 

[Ed.  Note^ — ^For  eases  In  point  see  yoL  ^ 
Offlit  IHg.  ReceiTing  Stolen  Goods,  S  &] 

2.  Saub— FiLonioirs  Inrnnr. 

Tbe  buying  or  receiving  proper^,  knowing 
it  to  have  been  stolan,  neeeBSuily  implies  a. 
felonious  intent 

[Ed.  Note. — Tor  casss  In  point  see  vol.  ^ 
Cent  IMg.  Receiving  Stolen  Qooda,  |  Q.] 

3.  CaxKurAL  Ii&w— Evidence  or  Other  Ot- 
FENBB— Receiving  Stolen  Gooiw— Guhat 
Knowledge  and  Ihtent. 

Id  a  prosecution  for  receiving  stolen  prop- 
erty it  api>eared  that  defendant  a  secondhand 
dealer,  purchased  the  property  from  one  of 
prosecutor's  employfis  who  had  no  authority  to 
make  tbe  sale  or  to  deliver  the  property  with- 
out a  written  order,  and  that  sach  pretended 
sale  and  delivery  was  not  in  accordance  with 
the  usual  course  of  business  between  prosecu- 
tor and  defendant  Held,  that  evidence  that 
several  weeks  before  the  alleged  offense  de- 
fendant purchased,  fon  about  one-third  its 
value,  other  property  from  another  person  whom 
defendant  knew  to  be  an  employ^  of  prosecD- 
tor  without  authority  to  make  the  sale,  was 
admissible  to  show  defendant's  guilty  knowl- 
edge and  intent  though  it  also  tnded  to  prove 
another  distinct  offense. 

4.  Chivinai.  Law  —  Appeait— Pbeedicptiohs. 

Where  the  Jury  Is  directly  told  not  to  con- 
sider  certain  testimony  which  has  bean  stiiift- 
en  out  the  appellate  court  will  presome  that 

it  did  not  do  so. 

5.  Receiving  Stolen  Goods— iNSTBtronoNS. 

In  a  prosecution  for  receiving  stoloi  prop- 
erty, the  statement  of  the  court  that  it  was 
not  necessary  to  use  the  word  "steal"  to  con- 
vey the  impression  of  larceny,  made  In  connec- 
tion with  a  ruling  in  defendant's  favor,  was  not 
error. 

6.  Sake— Btidencb— PnsjruDioiAi.  Bbboe. 

In  a  prosecution  for  reaving  proper^, 
knowing  the  same  to  have  been  stolen  from 

{frosecutor,  a  dealer,  by  emidoyfis  who  delivered 
t  to  defendant  th«e  was  no  prejudicial  error 
in  refusing  to  require  prosecuting  witness  to 
state  who,  besides  himself,  handled  and  scdd 
the  kind  <a  property  stolen  from  blm. 

7.  Save— Excessive  Sentence. 

In  a  prosecution  for  receiving  stolen  vtop- 
erty,  a  jodgmenC  imposing  a  penitentiary  term 
of  four  years  will  not  be  disturbed  as  excessive, 
where  the  appellate  court  is  satisfied  of  de- 
fendant's gnilt  and  of  Us  general  lack  of  moral 
character. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Oat  Dig.  Receiving  BtolsB  Qood^  |  28.] 

Appeal  from  District  Court  Woodbury 
County;  John  F.  Oliver,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  receiving  stolen  property,  and  appeals. 
Affirmed.  . 

Sullivan  ft  Griff  en,  for  appellant  CAafc 
W.  Mullan,  Atty.  Gen.,  and  Lawrence  De 
Graff,  Asst  Atty.  Gen.,  for  tbe  Stattb 
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SHEBWDJ,  C.  J.  The  defendant  was 
tried  on  an  Indictment  charging  him  vltli 
having  received  property  that  he  knew  had 
been  stolen  from  0-  T.  Hopper.  The  facts 
necessary  to  an  nnderstanding  of  the  case 
and  of  the  qaestlons  presented  on  appeal  are, 
briefly,  these:  On  the  23d  day  of  March, 
1004,  and  for  two  or  three  years  prior  there- 
to, the  defendant  was  a  dealer  In  new  and 
secondhand  house  fnmlsbUig  goods,  In  Slouz 
City,  Iowa.  C.  T.  Hopper,  the  prosecuting 
witness  In  this  case,  was,  during  this  time, 
jobber  In  furniture,  having  a  general  storage 
warehouse  not  far  from  the  defendant's  place 
of  business.  The  defendant  had  bought 
goods  of  Hopper  almost  every  month  during 
the  period  stated.  At  first,  credit  was  ex- 
tended to  him,  but  about  18  months  prior  to 
the  23d  day  of  March,  19(H.  he  was  notified 
that  his  purchases  thereafter  must  be  for 
cash,  and  subsequent  purchases  were.  In 
fact,  for  cash,  paid  either  when  the  goods 
were  ordered  or  on  delivery.  On  the  23d  day 
of  March,  1904,  the  defendant  bought  the 
property  Involved  here  of  one  of  Mr.  Hop- 
per's warehouse  employes,  and  sent  his  own 
wagon  to  the  warehouse  for  the  same.  The 
man  of  whom  he  bought  was  not  a  sales- 
man for  Mr.  Hopi>er,  nor  had  he  authority 
to  make  any  sale,  or  authority  to  deliver 
property  to  any  purchaser  vrithout  a  written 
order  therefor,  and  the  delivery  of  the  prop- 
erty was  without  the  consent  of  Mr.  Hopper, 
and  not  in  accordance  with  the  usual  course 
of  business  between  him  and  the  defendant. 
In  fact,  the  property  was  stolen  from  Mr. 
Hopper,  and  soon  thereafter  on  the  same 
day  it  was  found  in  the  possession  of  the 
defendant  Some  two  or  three  weeks  be- 
fore tbis  transaction  a  bale  of  ticking  be- 
longing to  Mr.  Hopper  was  stolen  by  an- 
other of  bis  employes  and  was  sold  and  de- 
livered to  the  defendant,  and  It  was  found 
In  his  store  at  the  time  the  property  stolen 
on  the  23d  of  March  was  recovered.  There 
was  evidence  tending  to  show  that  the  de- 
fendant had  personally  bought  the  ticking, 
and  that  he  had  afterward  personally  bid- 
den It  among  a  mass  of  other  goods  in  his 
store.  He  knew  that  the  seller  thereof  was 
an  employe  of  Hopper's,  and  paid  him  there- 
for only  about  one-third  of  Its  value.  The 
state  was  permitted  to  prove  the  larceny  of 
the  ticking.  Its  sale  to  the  defendant,  and 
his  possession  thereof  at  the  time  In  quea- 
tlon. 

While  it  is  the  general  rule  that  proof  of 
the  commission  of  a  distinct  and  separate 
offense  is  not  competent  to  prove  the  crime 
charged.  It  is  also  equally  true  that  there  are 
exceptions  to  this  rule,  and  that  evidence 
which  tends  to  show  guilty  knowledge,  In- 
tent, purpose,  or  design  is  competent,  though 
it  may  also  tend  to  prove  that  the  defendant 
has  coDinUtted  some  other  crime.  -  State  t. 


Donavan  (Iowa)  101  N.  W.  122,  and  authori- 
ties cited  therein. 

To  convict  of  the  crime  of  ouylng  or  re- 
ceiving stolen  property,  it  ia  always  essen- 
tial to  prove  the  defendant's  guilty  knowl- 
edge of  the  manner  In  which  the  property 
was  obtained.  Cod^  S  4845.  State  v.  SuUth, 
88  Iowa,  1,  55  N.  W.  16.  And  the  buying  or 
receiving  property,  knowing  It  to  have  been 
stolen,  necessarily  imidles  a  feloolous  intent. 
State  v.  TuruM,  19  Iowa,  144. 

In  a  prosecution  for  having  received  goods, 
knowing  them  to  be  stolen,  it  is  competent 
to  prove  that  the  defendant  received  from 
the  same  person  other  articles  stolen  by  him. 
Mayer  v.  People,  80  K.  Y.  373.  Stephen's 
Digest  of  Evidence,  28.  And  the  English 
rule,  as  stated  by  Bir.  Stephen,  goes  much 
further  and  permits  evidence  that  the  per- 
son charged  baa  been  convicted  of  any  of- 
fense involving  fraud  or  dishonesty.  It  Is 
true  that  the  stolen  ticking  was  not  received 
from  the  same  person  who  delivered  the 
property  Involved  In  the  charge  against  the- 
defendant,  but  It  was  stolen  from  the  same 
person  by  one  whom  the  defendant  Icnew  to- 
be  an  employe  without  authority  to  sell  it, 
and  the  act  of  buying  and  receiving  It,  con- 
sidered In  connection  with  the  course  of  busi- 
ness which  had  been  established  between  thfr 
defendant  and  Hopper,  tended  to  show 
knowledge  that  the  property  In  question  had 
also  been  stolen,  and  was  therefore  com- 
petent. 

The  testimony  of  the  witness  John  Mecb- 
enls  as  to  conversations  with  one  John  Bu- 
chanan was  stricken  out,  and  the  Jury  was 
directly  told  not  to  consider  it,  and  we  must 
presume  that  it  did  not  do  s&  The  court 
very  properly  refused  to  direct  a  verdict  for 
the  defendant,  for,  while  a  conviction  cannot 
be  had  on  the  uncorroborated  testimony  of 
an  accomplice,  there  were  facts  and  drcum- 
stauces  proven  which  furnished  all  of  tb» 
corroboration  required  by  the  statute. 

There  was  no  error  In  the  stetement  of 
the  court  that  It  was  not  necessary  to  use 
the  word  "steal"  to  convey  the  impression  of 
larceny.  It  was  made  In  connection  with  a 
ruling  In  favor  of  the  defendant,  and  was 
entirely  proper  under  the  circumstances. 

Nor  was  there  prejudicial  error  in  refus- 
ing to  require  the  witness  Hopper  to  state 
who,  besides  himself,  handled  and  sold  the 
kind  of  ticking  that  had  been  stolen  from 
Mm. 

The  Judgment  imposed  a  term  of  four 
years  In  the  penitentiary,  and  it  is  Insisted 
that  the  pTmishment  is  excessive.  From  a 
careful  examination  of  the  record  we  are 
fully  satisfied  of  the  defendant's  guilt  and  of 
his  lack  of  general  moral  character,  hence 
we  do  not  feet  it  oar  duty  to  disturb  the 
Judgment   The  case  li  therefore  afllrmed. 

Affirmed. 
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LUSH  r.  INOORPORATBD  TOWN  OF 

PAREDBSBUBa 
(Sivremt  Goort  of  Iowa.   Jnlr  11.  IMtL) 

1.  Sidewalk  Affboaob— OonRBncnon  — 
Slops— Nbolioencb. 

The  coDstroction  of  an  approach  from  a 
street  to  a  sidewalk  at  a  elope  of  on*  toot  in 
leven  is  not  negiigence  per  se. 

2.  Sahb— QoEsnoH  worn  Jusr. 

The  (act  that  plaintiff  slipped  on  an  ai>- 
proach  from  a  street  to  a  sidewalk,  construct- 
ed at  a  slope  of  one  foot  In  seven,  when  it  was 
oorered  hj  a  recent  fall  of  mow,  would  not 
be  snffldent  to  warrant  tho  farf  ia  finding  that 
tlie  slope  was  In  itself,  as  a  matter  vt  fact,  too 
creat,  and  that  the  ap^roKdi  waa  nesUientlj 
oonstrncted  and  maintained. 

5.  Simc. 

An  allegatlott  of  negligence  In  oonitract- 
ing  an  approach  from  a  street  to  a  sidewalk, 
so  that  the  planlu  ran  leogthwiae  Instead  of 
crosswise,  did  not  require  the  submisaion  ot  the 
qnestiai  of  ne^igenee  to  the  Jnry,  In  the  ab- 
•ence  of  evidence  that  it  waa  onnraal  or  im- 
proper to  place  the  planks  In  >nch  manner. 
4.  Btidercb— TEsnuoHT  or  Pabtt  on  Fos- 

UKB  Tbial— ADUiaSIBILnT. 

The  teetlmony  of  a  party  on  a  former  trial 
is  admissible  on  a  snbseqaent  trial,  wliether 
it  is  contradictory  of  any  statement  made  in 
her  testimony  on  the  last  trial  or  not 
fi.  Municipal    Cobpobationb  —  DEnonvs 

Sidewalk— BVIDBNCE—ADUI68IBILITT, 
In  an  action  against  a  town  for  Injuries 
caused  by  an  alleged  defective  approach  from  a 
street  to  a  aldewiJk,  plaintiff's  contention  ttiat 
a  model  of  the  approach  was  wroneously  ad- 
mitted was  without  merit,  where  the  model  was 
shown  to  be  a  reprodncticm  of  the  approach 
In  all  essential  i>artlculara,  and  the  wttnessea 
pointed  out  on  cross-examination  the  particu- 
lar details  in  wliich  It  tailed  to  correspond 
exactly  with  the  approach  to  which  the  testi- 
mony related. 

6.  Appeal — Habhlebs  Ebbob. 

Any  error  in  the  exclusion  of  erldenoe  of- 
fered for  plaintiff  as  to  the  injuries  suffered  by 
her  because  of  impairment  oz  her  earning  ca- 
pacity was  not  prejudicial  to  plaintiff,  where 
the  jury  found  that  she  was  not  entitled  to  re- 
cover  anything  for  the  Injury,  notwithstanding 
clear  proof  of  damage  suffered  by  her  on  ac- 
count thereof. 

Appeal  from  District  Conrt,  Sutler  Ooon- 
Ij;  aifford  P.  Smith,  Judge. 

Action  to  recover  damages  for  Injuries  sna- 
tained  from  a  fall  <»i  a  sloping  approach 
from  a  street  to  a  sldewaUc,  which  was,  as 
alleged.  In  a  d^ective  condition,  due  to  the 
negllgeaace  of  the  defendant  On  trial  to  a 
jury  there  was  a  verdict  for  defendant,  and 
from  tiie  Judgment  on  this  Terdlct  i^iUntiff 
appeals.  Affirmed. 

Geo.  H.  Gralg  and  Courtright  &  Arbuckle^ 
for  appellant  W.  T.  Brans  and  Hemenwf^ 
ft  Martin,  fOr  appellee. 

McCLAIN,  J.  The  allegatlOQ  as  to  the 
negligence  of  the  defendant  was  that  the 
accident  "was  occasioned  wholly  by  the 
fault  carelessneas,  and  negligence  of  the  de- 
fendant corporation,  its  officers  and  agents, 
for  that  the  aald  approach  upon  which  plain- 
tiff slipped  and  fell  was  Improperly  and  neg- 
Ugentlj  constructed  In  such  a  way  as  to 


produce  an  abrupt  steep,  and  dangerous  lu- 
cllue  from  the  walk  to  the  bottom  of  said 
approach,  and  was  carelessly  and  negligent- 
ly constructed.  In  that  the  planks  were 
placed  lengthwise,  and  In  that  no  cleats  or 
Btrlps  bad  been  nailed  across  it  to  prevent 
one  from  sllpidDg,  or  in  that  no  measures 
had  been  takra  by  the  defendant  corpora- 
tion, its  officers  or  agents,  to  prevoit  the 
same  from  being  and  becoming  dangerous  to 
pedestrians."  The  only  oTldence  as  to  the 
approach  to  the  sidewalk  being  daogerous, 
and  as  to  the  negllgrace  of  the  defendant  in 
allowing  it  to  remain  In  a  daingerous  condi- 
tion, was  to  the  effect  that  it 'should  hare 
been  provided  with  cleats  or  strips  nailed 
across  it  The  approach  was  of  pine  planks 
laid  lengthwise,  6  feet  long,  and  It  was  8^ 
inches  higher  where  It  Jtrined  the  sidewalk 
than  where  it  Joined  the  street  The  slt^ 
of  the  approach  was  therefore  one  foot  In 
seven,  and  there  is  no  eridence  whatevw 
that  this  slope  In  Itself  rendered  the  ap- 
proach dangerous,  or  that  the  town  was  neg- 
ligent In  view  of  all  the  drcumstances,  in 
constructing  the  approach  at  audi  a  slope. 
We  do  not  think  that  the  jury  would  have 
been  Justified  In  finding  that  as  a  matter  of 
fact  it  constituted  negligence  on  the  part  of 
the  town  to  construct  the  approach  at  this 
slope,  and  the  court  therefore,  did  not  err 
In  falling  to  submit  to  the  Jury  any  ques- 
tion as  to  the  negligence  of  the  town,  save 
that  relating  to  the  absence  of  cleats  or 
strips.  The  court  is  not  bound  to  submit  to 
the  Jury  every  Issue  raised  by  the  pleadings, 
but  only  such  issues  as  are  tor  the  determi- 
nation of  the  Jury  under  the  evid«ice.  The 
fact  that  plaintiff  slli^ed  on  this  approach 
when  It  was  covered  by  a  recent  fall  of  snow 
would  not  be  sufficient  to  warrant  the  Jury 
in  finding  that  the  slope  was  In  itself,  as  a 
matter  of  fact  too  great  end  tiiat  the  ap- 
proach wss  therefore  negligently  construct- 
ed and  maintained;  nor  was  the  allegation 
of  negiig^ce  In  cmstnictlng  the  walk  so 
that  the  planks  ran  lengthwise  instead  of 
crosswise  such  an  allegation  of  negligence  as 
should  have  gone  to  the  jury.  In  the  absence 
of  any  evidence  whatever  that  it  was  un- 
usual or  Improper  to  employ  the  former  form 
of  construction  Instead  of  the  latter,  or  that 
the  approach  was  more  dangwous  on  ac- 
count of  the  form  of  construction  employed. 
/  Complaint  Is  made  on  the  admission  in 
'  evidence,  over  the  plaintiff's  objection,  of  the 
.  transcript  of  plalntifTs  testimony  on  a  tor^ 
'  met  trial.  The  objection  Is  that  this  testi- 
mony was  not  admissible  for  the  purpose  of 
impeachment  because  no  foundation  had 
been  laid,  but  It  was  competent  tor  the  de- 
fendant to  prove  the  statements  made  by 
the  plaintiff  on  a  former  trial  as  admissions 
against  her  Interest  whether  they  were  con- 
tradictory of  any  statements  made  In  her 
testimony  in  the  last  trial  or  not  If  the 
statements  on  the  former  trial  were  not 
against  plalntlft's  Interest^  their  admlsaton  In 
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erldence  colBlnly  was  not  prejudicial;  If 
thejr  were  against  her  interest,  tben  tb^ 
were  admissible  for  that  reason. 

Error  is  assigned  In  Ae  admlsslfHi  In  crrl- 
dence,  oto'  plaintiff's  otJectUm.  at  a  model 
of  tbe  approach;  bnt  tbtxe  was  no  merit  In 
this  objection,  for  the  mod^  was  shown  to 
be  a  reproducttOD  of  the  approach  In  all  es- 
sential partlcnlars,  and  the  witness  pointed 
out  on  cross-examination  the  particalar  de- 
tails in  which  It  tailed  to  correq>ond  exactlj 
with  the  approach  to  which  the  testimony 
related. 

Btror  is  also  assigned  In  the  ezelualon  of 
erldence  offered  for  plaintiff  as  to  the  ex- 
tent of  the  injury  suffered  plaintiff  by 
reastm  of  the  impairment  of  her  earning  ca- 
pacity but  as  the  Jury  found  plaintiff  not  to 
be  entitled  to  recovra  anything  for  the  in- 
jury, notwithstanding  clear  proof  of  damage 
suffered  by  her  on  account  thereof,  the  ex* 
elusion  of  evidence  relating  exclnslrely  to 
the  measure  of  her  recoTory  was  dearly  not 
prejudicial. 

No  error  appears  from  the  record,  and  tbe 
Judgment  is  affirmed. 


BTATG  T.  LOSER  et  at 
(S<iprein«  Court  of  Iowa.    July  ll, 

1.  ConspiBAOT— GHXATxira  —  IirnzonixNT  — 
DuPLicrrr. 

Under  Code,  i  5059,  declaring  that  if  two 
or  more  pwaons  ooasplre  to  injure  tbe  per- 
son, ImsinesB,  property,  or  rishts  of  proper^ 
of  another,  or  to  commit  any  felony,  they  shall 
be  puniAbed,  etc.,  an  Indictment  for  violation  of 
tbe  section  la  not  bad  for  dapHcity  because 
charging  that  defendants  conspired  to  Injure 
the  property  and  property  rights  of  another, 
and  also  that  defendants  by  means  of  tbe  con- 
spiracy obtained  money  by  false  and  fraudulent 
pretenses. 

2.  SaUB— AXXEOATIOR8  Ot  OVEBT  ACTS. 

Since  tbe  crime  Is  the  conspiracy,  It  Is  not 
neccBoaiy  that  the  overt  acta  be  charged  with 
tbe  same  particularity  that  .would  be  neces- 
sary If  those  nets  were  the  basia  of  the  charge. 
8.  Sauk  —  Aois  CoionriKD  in  Ahotheb 
Stats. 

Under  this  section,  a  conspiracy  to  Injure 
the  property  rights  of  another  Is  punishable, 
though  Che  overt  acta  were  committed  in  anoth- 
er state. 

4.  Witnesses— Conviction  of  Cbimk— Beo- 
obd  of  cosvictiow— sufficibnct. 

Under  Code,  S  4613,  providing  that  a  wit- 
ness may  be  Interrogated  as  to  bis  previous  con- 
viction of  a  felony,  but  that  no  other  evidence 
thereof  shall  be  admissible  except  the  record,  a 
record  showing  the  conviction  of  "William  S. 
Barker"  Is  prima  facie  sufficient  to  show  tbe 
conviction  of  a  witness  named  "William  Bar- 
ker," the  presence  of  tbe  middle  Initial  not  ren- 
dering tbe  names  dissimilar. 
6.  Saub  —  Obtaining  Fbopebtt  bt  Falss 

PBETEnSES— IjABCXNT. 

Where  an  indictment  charged  a  conspiracy 
to  cheat  by  false  pretenses,  a  charge  that,  if 
the  false  pretenses  employed  pursuant  to  tbe 
conspiracy  were  such  as  to  cause  prosecutors 
to  turn  over  their  property  to  defendants,  this 
would  constitnte  cneatliig  false  pretenses 
though  proeecators  did  not  intend  to  part  with 
title  to  the  property,  waa  erroneous,  since  the 


crim&  under  the  drcmnstances  mentioned, 
would  be  larceny. 

6.  Sahb— Tbial— InsTBUcnoNS. 

In  a  prosecution  for  consplrat^  to  cheat 
by  falsa  pretenses,  defendants  were  entitled  to 
an  lustruction  that  if  they  conspired  to  induce 
prosecutors  to  bet  on  a  foot  race,  and  to  that 
end  to  place  property  in  the  hands  of  a  stake- 
holder, this  would  not  be  a  conspiracy  to  ob- 
tain the  title  to  the  property. 

7.  Same~Vabiance. 

One  Indicted  for  a  conspiracy  to  cheat  by 
false  pretenses  cannot  be  connoted  of  c<m8piracy 
to  commit  larceny. 

8.  Sahb— Ihtbkt— Bnosiros. 

In  a  prosecntlon  for  conspiracy  to  dieat 
by  false  pretenses,  the  fact  that  tbe  overt  act 
proven  was  a  larceny  did  not  require  an  ac- 
quittal, the  overt  act  twing  merely  evidence  of 
Intent 

Appeal  from  District  Court,  Pottawatta- 
mie County;  W.  B.  Oreen  and  A.  B.  Thom< 
ell.  Judges. 

Indictment  for  criminal  consplrscy.  Tiial 
to  a  Jury,  vmllet  and  Judgment  of  guilty, 
and  d^ndants  appeal.  Reversed. 

A.  W.  Ajtkwith  and  B.  I.  Salinger,  for  ap- 
p^ants.  Chsrles  W.  Uullan,  At^.  Gen., 
and  Lawrence  De  Graff,  Asst  At^.  Gen., 
fior  the  State. 

DBBUBB,  J.  The  Indictment  charges  de- 
fendants Loser,  Moore,  and  Grimm  with  the 
crime  of  conspincy,  in  that,  with  unlawful, 
fraudulent;,  and  malicious  intent  to  injure 
the  budness,  property,  and  rights  in  prop- 
erty of  Gbarles  Gregory,  WUIIam  Barker, 
and  numerous  other  xtersons,  th^  did  then 
and  there  mutually  conspire  snd  confederate 
together,  "with  the  unlawful,  fTandulenl;  fe- 
lonious and  malldous  intent  and  purpose 
wrongfully  to  cheat,  deelgnediy,  unlawfully, 
fraudulently,  and  feloniously  Iry  false  pre- 
tenses all  the  pttsons  above  named  and  re- 
ferred to,  and  hf  means  of  false  and  fraud- 
ulent pretenses,  statements  and  represrata- 
tions  to  obtain  unlawfully,  designedly,  fraud- 
ulently, and  feloniously  fn»n  said  persons 
above  named  and  referred  to  more  than 
15000.00  in  good  and  lavrfnl  money  of  tba 
United  States  of  America*  and  bank  drafts 
all  of  the  value  of  more  than  95000.00  and  of 
the  prop«ty  of  the  said  Charles  Gregory  an4 
William  Barker,  and  as  a  result  and  consum 
matlon  of  said  conspiracy,  defendants  did 
wHfuily.  unlawfully,  designedly,  fraudulen 
ly  and  feloniously,  by  means  of  false  anc 
firandulent  statements,  pretenses  and  npn- 
sentatlons,  obtain  from  said  Charles  Gregory 
and  of  their  property  more  than  $6,000  In 
good  and  lawful  money  of  the  U.  S.  of  A. 
and  good  and  ndid  bank  drafts."  The  gist 
of  the  crime  charged  was  a  con^Iracy  to 
commit  the  crime  of  cheating  iij  fftlse  pre- 
tenses. 

The  material  parts  of  the  statutes  undo: 
which  this  indictment  was  found  read  as 
follows  (section  5060):  "If  two  or  more 
persons  confederate  or  conspire  together 
with  the  firandulent  <a  malicious  intent, 
wrongfully  to  injure  the  person,  character. 
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business  property,  or  rights  In  pr<^>ert7  of 
another;  or  to  commit  any  felony,  they  are 
guilty  of  a  couaplracy,  and  every  such  offend- 
er, and  every  person  who  la  convicted  of  a 
conspiracy  at  common  law  shall  be  impris- 
oned," etc.  Section  Ci041  defines  false  pre- 
tenses, and  makes  It  a  felony  for  any  person 
to  "designedly  and  hy  false  pretenses,  or  by 
any  privy  or  false  token,  and  with  intent  to 
defraud,  obtain  from  another  any  money, 
goods  or  other  property,   ♦  • 

The  first  point  made  on  the  appeal  Is  that 
the  Indictment  Is  bad  for  duplicity,  or  is 
uncertain  in  its  language,  in  that  it  charges 
a  conspiracy  to  injure  the  business,  prop- 
erty, and  rights  In  property  of  anoth^  or 
others,  and  also  the  overt  act  of  cheating  by 
false  pretenses.  The  language  cf  the  stat- 
ute quoted  is  disjunctive  in  character,  and  in 
such  cases  it  Is  permissible  to  cBarge  the 
enumerated  acts  conjunctively.  State  v. 
Phlppe,  95  Iowa.  491,  64  N.  W.  411;  State 
V.  Peurhaken,  96  Iowa,  299,  66  N.  W.  290. 

2.  As  the  crime  charged  is  conspiracy  to 
commit  unlawful  acts,  the  commission  of 
these  acts  need  not  be  charged  as  if  the 
overt  acts  were  the  basis  of  the  charge. 
The  crime  charged  Is  the  conspiracy,  and 
may  be  established  although  no  overt  acts 
were  In  fact  committed;  hence  the  state  Is 
not  required  to  state  tlieae  acts  with  the 
same  particularity  as  if  it  were  relying  upon 
them  alone  for  a  conviction.  State  v.  Sa- 
voye,  48  Iowa,  565;  Peo^e  v.  Watson  (Mich.) 
42  N.  W.  1005;  State  v.  Grant.  86  Iowa,  217, 
53  N.  W.  120;  State  v.  Soper  (Iowa)  91  N. 
W.  774,  and  cases  dted;  State  v.  Sterling,  34 
Iowa,  443;  State  v.  King,  104  Iowa,  727,  74 
X.  W.  GDI ;  People  v.  Arnold,  46  Mich.  271, 
9  N.  W.  406;  State  v.  Ormlston,  66  Iowa,  145, 
23  N.  W.  370;  Com.  t.  Ooldsmith.  12  FhUa. 
636. 

3.  The  overt  acts  In  this  case  were  com- 
mitted In  Missouri,  and  It  is  stoutly  contend- 
ed by  counsel  that  while  the  Indictment  is 
sufficient.  In  that  it  charges  a  conspiracy  In 
this  state  to  commit  the  crime  of  cheating 
by  false  pretense  yet  the  evidence  does  not 
rapport  the  charge,  in  that  the  acts  which  it 
is  alleged  the  defendants  conspired  to  com- 
mit were  not  a  felony— that  Is,  were  not  pun- 
ishable by  Imprisonment  in  the  penitentiary 
—in  tills  state,  and  defendants  were  guilty 
of  no  offense.  Counsel  frankly  concede  that 
it  was  competent  for  the  Legislature  to  make 
It  a  crime  for  persons  to  conspire  In  thla 
state  to  commit  a  crime  in  another,  yet  they 
say  that  it  has  not  In  fact  done  so.  The 
argument  i)roceed8  on  the  theory  that  the 
term  "felony,"  when  used  in  our  statute,  has 
a  distinct  and  definite  significance;  that  is  to 
say,  that  it  is  a  crime  punishable  hy  impris- 
onment in  the  penitentiary  of  this  state,  and 
not  in  some  other  penitentiary.  There  ift 
much  force  in  this  argument,  and,  if  the  stat- 
ute merely  made  it  a  crime  to  conspire  to 
commit  a  fel<my,  the  wvlta  would  be  In- 
clined to  agree  with  deteadanW  contention. 


But  the  statute  is  much  broader  than  this. 
It  makes  it  a  crime  for  persons  to  conspire 
to  injure  the  business,  property,  or  rights  in 
property  of  anothw,  and  also  recognizes  the 
existence  of  common-law  conspiracies  by 
providing  punishment  therefor.  Counsel  say 
that  cheating  by  false  pretenses  was  not  a 
crime  at  common  law,  which  la  undoubtedly 
true;  but  their  conclusion  that  there  was  no 
such  thing  at  common  law  as  a  conspiracy 
to  cheat  and  defraud  is  not  sound.  It  was 
a  crime  at  common  law  to  conspire  to  cheat 
and  defraud,  even  without  the  use  of  false 
tokens,  by  means  which  were  simply  wrong- 
ful and  unlawful,  although  not  criminal. 
The  logic  of  the  cases  Is  that  it  is  the  com- 
bination which  constitutes  the  unlawful  of- 
foise,  and  It  was  deemed  Immaterial  that 
the  cheat,  or  the  false  and  fraudulent  device:* 
by  which  it  was  executed,  would  not  be  pun- 
ishable as  crimes,  if  unaseoclated  with  the 
conspiracy.  The  cases  are  fully  collected  in 
8  Cyc.  pp.  630,  631.  Among  them  we  cite  the 
following:  State  v.  Gannon  (Conn.)  52  Atl. 
730:  State  v.  Buchanan,  5  Har.  A  J.  317, 
note,  9  Am.  Dec.  534;  Com.  v.  Hunt,  4  Mete. 
(Mass.)  Ill,  38  Am.  Dec.  346;  Twltchell  v. 
Com..  9  Pa.  211;  State  t.  Cole,  39  N.  J.  Law, 
324;  Reg  V.  Orman,  14  Cox,  C.  0.  381;  1 
Hawkins,  P.  C.  190,  c.  72;  Bradshaw  v.  Ter- 
ritory (Wash.)  14  Pac.  694;  People  v.  Clark, 
10  Mich.  310.  Doubtless  the  Legislature  In- 
tended to  cover  Just  such  cases  as  this  lit 
the  fore  part  of  the  section  quoted.  But 
whether  It  did  or  not.  It  recognized  the  con- 
tinued existence  of  common-law  conspiracies. 
That  It  was  a  conspiracy  at  common  law  to 
do  what  the  defendants  In  this  case  were 
charged  with  doing  Is  clear  from  the  author- 
ities already  dted,  and  this  Is  true  although 
the  overt  acts  may  have  been  committed  in 
another  Jurisdiction,  or  were  not,  where 
committed,  a  crime  at  ajl.  State  v.  Buchan- 
an, supra,  is  one  of  the  leading  cases  on  thl» 
subject,  and  is  a  clear  expositicHi  of  com- 
mon-law conspiracies. 

Und«r  such  a  charge  as  was  here  made.  It 
is  suffideit  to  prove  the  conspiracy  in  this 
state,  and  the  commission  of  the  overt  acts 
in  another  Jurisdiction.  Ex  parte  Rogers,  10 
Tex.  App.  656,  88  Am.  Rep.  664;  Thompson 
V.  State  (Ala.)  17  Bo.  612.  And  in  such  cases 
it  seems  to  be  Immaterial  that  the  overt  act 
did  not  constitute  a  crime  In  the  foreign  Ju- 
risdiction. This  being  true,  it  Is  also  Im- 
material, so  far  as  this  point  Is  concerned, 
whetho:  the  overt  acts  constituted  a  felony 
in  this  state,  had  they  been  committed  here. 
We  shall  presume,  of  course — ^for  it  is  the 
law — that,  in  the  alMience  of  proof  to  the 
contrary,  the  laws  of  the  state  of  Missouri 
are  the  same  as  our  own,  and  that  the  overt 
acts  were  a  felony  in  that  state.  This,  not 
for  the  purpose  of  determining  the  suffi- 
ciency of  the  proof  alone,  but  also  tor  ob- 
jects which  will  presently  api;>ear. 

Some  states  hold  that  In  the  absence  of 
statute  the  common  law  of  conwlracy  Is  In 
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force  In  this  coiintry.  See  learned  opinion  of 
Cbief  Justice  Sbaw,  In  Com.  t.  Hilnt,  anpra, 
and  State  v.  Buchanan,  supra.  Gtenerally 
■peaking,  we  hare  no  common-law  crimes  In 
tbis  state,  but  the  statute  we  hare  quoted 
expressly  recognizes  common>law  conspira- 
dee;  and  we  must  look  to  the  commoQ  law 
for  the  definition  of  such  c^enaes,  and  for 
the  rules  governing  the  same.  State  t.  Two- 
good,  7  Iowa,  252.  Our  statute  does  not  re- 
quire the  commission  of  an  overt  act,  as  in 
some  states,  and  the  common  law  obtains 
here,  to  the  effect  that  proof  of  tlie  overt 
act  Is  onnecessary.  Therefore  It  is  unlawful 
at  common  law  to  conspire  to  commit  unlaw- 
ful acts  in  a  foreign  Jurisdiction.  See  cases 
hitherto  cited,  and,  in  addition,  Dealy  v.  U. 
S..  162  U.  S.  539,  14  Sup.  Ct  680,  38  L.  Bd. 
545;  Bloomer  t.  State,  48  Hd.  D21;  In  re 
Wolf  (D.  C.)  27  Fed.  606. 

The  mere  fact,  then,  that  the  overt  acts  In 
tiie  Instant  case  were  to  be,  and  were.  In 
fact  committed  In  Missouri,  is  of  no  con- 
sequence In  this  connection.  We  do  not 
overlook  the  fact  that  it  has  been  held  in  this 
Jurisdiction  that  the  means  agreed  to  be  used 
must  not  only  be  wrongful,  but  criminal  as 
well.  State  v.  Jones,  13  Iowa,  272;  State 
V.  Stevens,  30  Iowa,  891;  State  v.  Potter,  28 
Iowa,  3^.  That  Is  to  say,  under  our  hold- 
ings, the  object  must  be  a  criminal  one.  But 
to  cheat  by  false  pretenses  or  false  tokens 
Is  criminal  In  this  state,  and  presumptively 
so  in  Missouri.  Moreovo:,  the  acts  which 
the  defendants  proposed  to  do  were  criminal 
in  this  state,  and,  as  no  proof  that  they  were 
in  fact  accomplished  was  needed,  the  offense 
was  complete  here.  In  this  connection  we 
are  considering  the  common-law  crime  of 
con^iracy,  and  are  not  dealing  directly  with 
the  statutory  offense  of  conspiracy  with  In- 
tent to  commit  a  felony. 

Wliette*  or  not  an  offense  prapetlj  char- 
ged was  committed  must  be  determined  pri- 
marily from  defendajits*  acts  and  Intent,  as 
they  existed  here,  when  the  alleged  offense 
of  conspiracy  was  committed.  The  doing  of 
the  acts  which  the  defendants  conspired  to 
commit  has  a  bearing  upon  the  intent  char- 
ged, or,  in  other  words,  upon  their  piu*po8es 
and  state  of  mind  when  the  conspiracy  was 
formed.  They  might  have  been  acquitted  of 
the  overt  acts  in  Missouri,  and  still  have  been 
convicted  In  this  state  of  a  conspiracy  to  do 
those  very  acts.  There  Is  no  merit  la  defend- 
ants' position  on  this  proposition. 

4.  One  William  Barker  was  a  witness  for 
the  state.  On  cross-examination  he  was  ask- 
ed If  he  had  ever  been  convicted  of  a  fel- 
ony. He  denied  that  he  had  been.  In  due 
course  defendants  Introduced  a  properly  cer- 
tified record  of  the  conviction  of  one  William 
8.  Barker  of  a  felony  In  the  state  of  Col- 
orado. The  trial  court  held  that  there  was 
not  sufficient  proof  that  William  S.  Barker 
was  the  same  person  as  William  Barker. 
Barker,  the  witness,  on  cross-examination 
testified  tbat  be  liad  never  gone  by  tlie  name 


of  William  S.  Barker,  and  tbat  he  was  never 
tried  or  convicted  of  crime  In  the  state  of 
Colorado.  The  trial  court  held,  as  a  matter 
of  law,  that  there  was  such  dissimilarity  of 
names  as  tbat  the  transcript  of  conviction 
was  Inadmissible.  In  thia  we  are  constrain- 
ed to  hold  there  was  error.  In  this  state 
we  have  followed  the  great  weight  of  author- 
ity to  the  effect  tbat  the  middle  Initial  is  no 
part  of  one's  name,  and  Is  ordinarily  of  no 
importance.  This  has  been  held  In  a  great 
variety  of  cases.  State  v.  Bowman,  78  Iowa, 
519.  43  N.  W.  802;  Porter  v.  Butterfleld.  110 
Iowa,  731,  89  N.  W.  199;  rieteher  v.  Conly, 
2  G.  Greene,  88,  and  cases  cltei.  The  de- 
fendant was  required  to  prove  the  conviction 
by  the  record.  Code,  {  4613.  When  It  pro- 
duced a  record  showing  the  convlitlon  of 
William  or  William  S.  Baiter  of  a  felony,  It 
made  out  a  prima  facie  showing  for  the  ad- 
mission of  the  evidence.  State  v.  McGulre. 
87  Mo.  642.  It  then  became  a  question  for 
the  Jury  to  determine  from  all  the  evidence 
whether  or  not  the  parties  were  the  same, 
Kimball  v.  Davis,  19  Wend.  442;  State  v. 
Kelsoe,  76  Mo.  506.  The  mere  fact  that  the 
witness  said  he  had  never  gone  by  the  natne 
of  William  B.  Barker,  and  also  denied  convic- 
tion Id  Colorado,  Is  not  conclusive  on  the 
proposition.  If  It  were,  then  there  can  be 
no  Impeachment  when  the  witness  enters  a 
denial.  The  testimony  should  have  been  ad- 
mitted. The  error  was  not  cured  In  any 
way,  and  the  presumption  of  prejudice  Is  not 
rebutted. 

5.  The  offense  charged  was  conspiracy  to 
cheat  by  false  pretenses,  and  the  trial  court 
charged  that  the  state  must  show  that  the 
means  to  be  employed  were  such,  if  they  had 
been  successful,  as  would  have  amounted  to 
the  crime  of  obtaining  money  by  false  pre- 
tenses. The  evidence  as  to  overt  acts  tend- 
ed to  show  that  the  actual  crime  committed 
by  the  defendants  In  pursuance  of  the  con- 
spiracy was  larceny,  In  that  the  persons 
whom  they  intended  to  defraud  did  not  part 
with  or  Intend  to  part  with  anything  more 
than  the  bare  possession  of  tbeir  property. 
Both  Gregory  and  Barker  testified  that  they 
did  not  Intend  to  part  with  the  title  to  their 
property.  It  must  be  admitted,  of  course, 
that  proof  of  the  overt  act  was  not  necessary, 
and  that  proof  of  one  act  may,  because  of 
its  similarity  to  another,  tend  to  prove  that 
other.  But  this  Is  by  no  means  conclusive, 
and  the  ordinary  rule  Is  that  a  person  In- 
tended to  do  that  which  he  did  in  fact  do. 
But  in  view  of  the  allegations  of  the  indict- 
ment and  the  charge  as  given  by  the  court. 
It  was  Important  that  the  crimes  of  larceny 
and  of  cheating  by  false  pretenses  be  clear- 
ly distinguished.  That  there  Is  a  distinction 
between  the  two  Is  apparent,  although  they 
are  In  some  respects  similar  In  character. 
The  distinction  is  this:  If  the  false  pre- 
tenses Induce  the  owner  to  part  with  his 
property,  Intending  to  transfer  both  title 
and  possession,  the  crime  im.  cheating  by 
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false  pretenseiL  It  on  flie  oUiw  band,  <me 
by  fraud,  trick,  or  false  pretense  Induces 
the  owner  to  part  merely  with  the  posBeaskm 
of  his  property,  ttun  bdnc  no  Intent  to  pass 
the  title,  and  the  party  wlio  recetves  It  toi* 
it  with  intent  frandvlently  to  conrert  it  t» 
his  own  use,  the  crime  is  larceny.  State  t. 
Bdwacds,  51  W.  Va.  220;  41  8.  BL  429,  fie 
L.  XL  A.  46B;  State  Hall,  78  Iowa,  85,  40 
N.  W.  107^  14  Am.  St  204;  People  t. 
Morse,  88  N.  T.  682,  2  N.  B.  46.  The  dis- 
tinction depends  largely,  if  not  wholly,  np- 
on  the  Intent  of  the  prosecutw.  State 
Anderson,  47  Iowa,  142;  State  ▼.  Hall,  su- 
pra; People  T.  Rae,  66  Gal.  428,  6  Pac  1, 
66  Am.  Bep.  102;  1  Wharton,  Grim.  Law,  | 
1178;  Loomls  T.  People,  87  N.  T.  828,  28  Am. 
Bep.  123. 

Haying  charged  as  already  indicated,  tiie 
trial  oonrt  undertook  to  define  the  crime  of 
cheating  by  false  pretenses,  and,  amonff  otii- 
er  things,  said  that  to  make  ont  Uie  conspir- 
acy it  shoDld  be  shown  that  the  means  to 
be  need  were  such  as,  had  they  been  sno- 
oessfol,  defendants  wonld  hSTS  beoi  gnllty 
of  cheating  by  false  pretraises,  It  further 
cbarged  that,  it  the  false  pretenses  were 
sneh  Bs  to  Indoee  the  prosecntors  to  Indorse 
and  tnm  orer  to  defendants  the  absolute 
possession  and  apparent  ownership  of  certain 
drafts  In  order  to  settle  an  assumed  contro- 
Twsy,  this  wonld  make  ont  the  crime  ot 
cheatiDg  by  false  pretenses;  and  it  would 
make  no  difference  in  this  respect  wea 
aibonid  It  appear  from  the  evidence  that, 
when  the  prosecutors  parted  with  their 
drafts,  th^  did  not  intend  to  part  with  ttie 
title  to  the  property.  It  fnrtlier  Instmcted 
as  follows:  "If  Orepny  and  Barker  Indws- 
ed  the  drafts  and  turned  them  orer  to  Gib- 
son, for  the  purpose  that  Gibson  mi^  make 
a  showing  wlUi  them  that  he  had  suffident 
money  In  his  hands  to  meet  all  the  tdalms 
of  those  who  had  deposited  bets  with  him, 
this  would  be  a  loan  to  Gibson  to  the  ex- 
tent that  there  might  be  a  shortage.  If  any, 
In  tbe  mcmey  In  Glbeon*a  hands,  and.  what- 
erer  may  have  been  Gregory's  and  Barker's 
thoughts  at  the  time,  it  would  have  been  a 
c(»i^tlonal  transfN  of  tibe  title  of  said  drafts 
to  Gibson  to  secure  any  shortage  that  might 
appear  in  the  money  In  Wm  hands."  In  still 
another  Instruction  the  trial  court  said: 
"And  If  the  defendants  agreed  that  such 
representations  should  be  made,  and  the 
same,  or  some  material  part  thereof,  were 
taXae,  and  known  by  the  defendants  to  be 
false,  and  they  agreed  to  make  them,  so 
that,  united  with  a  promise  to  pay  bade  the 
money,  they  might  induce  Gregory  and  Bark- 
er to  part  with  the  title  to  their  money  and 
drafts,  or  with  the  proceeds  tiiereof,  wltb  the 
apparent  title,  and  with  the  Intention  on  the 
part  of  the  defendants  to  defraud  Gregory 
and  Barker  out  of  their  money,  and  sucb  con- 
spiracy by  defendants  was  entered  Into  In 
this  dty.  or  some  act  was  done  by  defend- 
ants la  dde  dty  in  furtherance  of  such  un- 


lawful design,  this  would  be  nffldent  to 
make  oat  the  crime  charged  in  Uils  Indict 
ment"  In  other  Instmctlfms  Hie  court  de- 
fined larceny,  and  said  that,  if  d^oidants 
conspired  to  obtain  the  property  tbrongh  lar^ 
ceny.  defendants  would  not  be  gnllty.  Im- 
ceny  was  properly  defined  In  these  instruc- 
tions. But,  bi  the  ones  to  which  we  hare 
refored,  tSw  olme  of  cheating  Iqr  false  pre- 
tenses was  not  described.  It  is  not  the  ob- 
talnli^  of  the  apparent  tlUe  which  constitutes 
the  crime,  ttx  poasesskm  of  an  indorsed 
draft  al<»ie  gives  an  mparoat  title,  no  mat- 
ter how  that  possession  be  obtained.  If  the 
prosecotors  did  not  intend  to  part  with  the 
tiUet  bat  delivered  the  possession  for  a  tem- 
porary purpose,  and  defendants  totA  and 
fraodulentiy  converted  it,  they  were  gnllty 
of  larcmy,  and  not  of  the  crime  of  dieatlng 
talae  pretenses.  State  Anderson,  su- 
pra; Steto  T.  Kube,  20  Wis.  217, 91  Am.  Dec 
800;  State  T.  Ylckery,  19  Tex.  828;  Oom.  t. 
Lannan,  168  Mass.  287, 26  N.  B.  858,  U  L.  B. 
A.  460,  26  Am.  St  Bep.  828;  Bttmson  t.  Peo- 
ple, 48  m.  397  (which  is  ckMely  in  point); 
Zlnk  T.  Pec^le,  77  N.  T.  114,  38  Am.  Rep. 
680;  State  t.  Porter,  26  W.  Va.  8%.  In  view 
of  these  wdl-esteblldied  rules,  the  instmc- 
tlons  quoted  cannot  be  approved. 

For  the  evld»it  purpose  of  avoiding  tlie 
rule,  announced  In  some  states,  that  parties 
to  an  Illegal  transaction  cannot  complain, 
even  in  a  criminal  case,  of  a  wrong  commit- 
ted one  upon  the  others  which  was  In- 
volved In  thdr  original  plan,  or  so  connected 
therewitt  as  to  be  Incapable  of  dlvorcemrat, 
the  prosecution  In  this  case  insisted  that  the 
money  and  propoty  Involved  In  the  trana- 
actlons  complained  <tf  was  not  famished  tor 
the  purprae  of  being  bet  on  a  "fake  foot 
race,"  but  was  obtained  by  d^endante  for 
a  temporary  purpose,  and  without  the  hold- 
ers Intending  to  pass  the  title  tiiereto.  Tbie 
being  trne.  it  was  Important;  in  view  of  the 
manner  In  which  the  case  was  presented  to 
13ie  Jury,  tar  the  court  to  differentiate  the 
offenses  of  larceny  and  cheating  by  false 
pretenses  aecuiaMy  and  carefully.  This  la 
conceded  by  the  Attwney  General,  but  he 
contends  that  ^e  diarges  to  which  we  hare 
referred  wen  conect  as  applied  to  the  focts. 
and  that  this  court  should  hold  as  a  matter 
of  law  that  the  defftndante  did  acquire  the 
title  or  unqualified  right  of  possession  to  the 
drafte  In  question.  This  we  cannot  do^  for 
the  question  was  manifestly  fbr  ttie  Jury. 

The  fifth  Instruction  asked  by  the  defend- 
anto,  which  read  in  this  wise,  should  have 
been  given:  "If  these  defendante  conspired 
to  Induce  Gregwy  and  Baiker  to  part  with 
the  possession  of  the  things  desnlbed  In  tiie 
Indictment,  or  some  or  all  of  them,  without 
purpose  on  the  jiart  of  Gregory  and  Barkw 
to  part  with  the  proper^  in  said  things,  and 
expecting  tlidr  return,  and  the  conspiracy  In- 
dnded  a  felonious  Intent  to  d^nrlve  the  own- 
ers of  the  goods;  or  If  it  was  tiie  porpose  of 
the  conspiracy  to  obtain  the  poasosslon  only 
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by  a  tridi^  artlflce,  or  fain  protenm,  with 
feloxUona  Intent  to  woTert  wbat  was  ob- 
tained to  their  own  oae — ^that  would  bo  a 
conspiracy  to  commit  larceny;  and,  if  you 
find  that  such  was  the  ouuplracy.  yon  must 
acquit  the  defendants."  And  we  think  that 
the  seTentht  reading  as  follows,  slu>nld  also 
hare  been  ^ven:  "Should  yoa  find  that  the 
defendants  conspired  to  Induce  Gregory  and 
Baricer  to  het  on  a  foot  race,  and  to  that 
end  to  place  the  thlnga  described  In  tba  In- 
dictment, or  some  of  thou,  in  the  hands  ot  a 
stakehoIdOT*  yon  are  Instructed  that  this 
would  not  be  s  conspiracy  to  obtain  the  tltie 
to  Oie  property;  and.  If  yoa  find  that  such 
was  the  conspiracy,  you  most  acquit  the  de- 
fendants." And  soppOTtlnc  tills  last  Instruc- 
tion, see  State  t.  Anderson,  supra;  Bhakle- 
frad  T.  Ward,  SO  Am.  Dec.  436. 

6L  We  hardly  deem  it  necessary  to  say  that 
one  bidlcted  for  a  conq»liacy  to  cheat  by 
false  pretenses  may  not  on  that  charge  be 
convicted  of  a  conspbat^  to  commit  larceny. 
But  see  Gmnson  t.  State,  89  Ind.  6SS,  40  Am. 
Bep.  178. 

7.  Continuing  the  same  line  of  argument, 
defendants^  counsel  say  that  there  was  no 
testimony  to  justify  the  verdict  becanae  the 
proof  shows  that  the  overt  act  ccmimltted  br 
tiie  defendants  wss  larceny,  and  not  cheat- 
ing Igr  false  pretenses.  If  the  overt  act 
were  the  gist  of  the  offense,  tiiere  might, 
pnfaapB,  be  some  justlflcatlon  for  the  claim. 
But  this  Is  not  true,  and  we  are  in  danger 
of  confudng  ttie  overt  act  wllii  the  crime 
<^rged.  Of  course,  the  overt  act  is  admls- 
rible  to  show  ffae  Intent  of  the  alleged  con- 
spirators; but  It  Is  not  conclusive.  The  en- 
tire evidence  must  be  considered  In  deter- 
mining the  question  as  to  the  nature  of  the 
conspiracy,  and  It  was  for  the  Jury  to  deter- 
mine Just  what  It  was.  There  can,  of  course, 
be  no  conviction  for  any  other  offense  than 
thst  named  and  charged  In  the  Indictment, 
hut  tiiere  was  testimony  whl<A,  If  believed 
by  a  Jury,  would  have  justified  a  conviction. 

Some  oUier  matters  are  argued  by  counsel, 
bat,  as  they  are  not  Uk^  to  arise  upon  a 
retrial,  we  do  not  omslder  them.  Vor  Uie 
OTors  pointed  out,  the  judgment  must  be, 
and  It  Is,  reversed,  snd  the  case  Is  remsnd- 
ed  for  a  retrial. 

Sevraaed  and  remanded. 


STATE  V.  WB8C0TT. 
^nprema  Coart  of  Iowa.  Jnly  11,  190S.) 
1.  Cbiminai.  Law— EviDSNOB-OoiincssiOHS 

— QUESTIOBS  FOB  JUBT. 

The  character  of  a  confeBslon  may  be  sub* 
Diftted  to  tlie  jury  when  there  Is  a  oonfliet  In 
the  evidence  and  the  court  la  1^  In  doubt  en 
the  qoeatltm. 

[Xd.  Note^For  eaaw  In  pdnt,  see  voL  14, 
GenL  Dig.  Crfanlnal  Law,  |  imf 

S.  SAMt— ColfTBACTS  OT  OmCSS—SmCTT  OR 

OoirrassioN. 

Tbe  socBeetion  of  a  theory  of  self-defense 
by  the  oflccr  eliciting  s  ctmf enon  from  accna- 


ed  is  a  mere  trick,  which  dote  not  at  itself 

exclude  the  confessioD. 

8.  Saicb— Statbhbhts  Madi  to  Oosoma— 

GOMFULBIOIt. 

Statements  made  by  accused  when  soni- 
moued  as  a  witness  and  placed  apon  the  stand 
before  the  coroner's  Jury,  without  being  told' 
that  he  need  not  answer  incriminating  qaes- 
tions,  nor  that  his  signed  statement  will  be 
used  against  him  In  criminal  proceedings,  are 
inadmissible  against  accused. 

[Ed.  Note. — ^Tor  cases  in  point,  see  vol.  14, 
Cent  Dig.  Orimhial  Law,  ||  IIB^  1185.] 

4.  Saks— GoHVESsions  Whelk  unois  Ab- 

BBST. 

The  hct  that  accused  was  under  unlawful 
arrest  whan  be  made  a  confession  did  not  ren- 
der the  confession  luToluntaiy. 

[Ed.  Note.— For  eases  in  point,  see  voL  IL 
Cent  Dig.  Criminal  Law,  |  £170] 

5.  Saicb— Gbabactbb  or  Cohrbsion— Quxs- 

TION   FOB  JUBT. 

Defendant  was  placed  under  arreat  after 
an  examination  before  the  coroner,  to  wUdi  he 
was  summoned  as  a  wltoeas,  azid  apoit  the 

nisht  with  the  sheriff,  who,  before  retiring, 
told  defendant  to  tell  him  all  about  the  matter, 
stating  that  be  was  a  friend  of  defendant's,  etc 
The  next  morning  defendant,  before  anything 
bad  been  said  by  the  sherUE,  stated  that  he 
would  make  a  clean  breast  of  the  matter,  and 
again  went  before  the  coroner,  where  he  was 
iuonned  by  tbe  count?  attorney  tliat  he  need 
not  incrimmate  himself,  after  which  he  an- 
swered questlona  put  to  him  bj  tbe  conntr  at- 
torney under  the  prompting  ot  the  sheriff  to 
'*tell  the  truth."  Before  he  signed  the  state- 
ment whidi  was  taken  down  by  the  coroner, 
he  was  advised  that  he  did  not  have  to  sign  it, 
and,  if  he  did,  it  would  be  naed  against  him  In 
criminal  proceedings.  Held,  that  whether  the 
confession  was  Toluntary  or  not  was  at  least  a 
gneatlon  for  the  Jory,  and  it  was  properly  ad- 
mitted in  evidence. 

[Ed.  Note. — For  cases  In  point,  aes  toL  14^ 
Cent  Dig.  Criminal  Law,  |  XfflO.] 

6.  Sams  —  Cobpus  Diucn  —  Indbpsndsht 

BfiTABLISHHEIIT. 

Code,  I  6491,  providing  that  the  extra  Judi- 
cial confcesion  of  defendant  will  not  warrant  a 
conviction  unless  accompanied  with  other  proof 
that  the  offense  chargea  was  committed,  merely 
requires  a  confession  to  be  corroborated  by 
otOOT  testimony,  which,  when  considered  with 
the  confesBion,  eatabliuies  tbe  commission  of 
tbe  crime  beyond  all  reasonable  doubt;  and 
does  not  require  the  corroborating  testimony  to 
be  of  itself  and  independent  of  the  confeaaion 
such  as  to  prove  the  commission  ot  the  crime 
beyond  all  reasonable  doubt 

[Bd.  Note.— For  csaee  in  point,  see  voL  1^ 
G^Dlg.  CrlnUnsl  Law,  ||1^22-im] 

7.  SaUB— ClBCUUSTANTIAI.  PBOOV. 

While  the  corpus  delicti  must  be  proved 
beyond  all  reasonable  doubt,  yet  It  may  be  es- 
tablisbed  by  drcnmstantlal  as  well  aa  direct 
evidence. 

[Bd.  Noter— Fm  cases  in  point,  aee  voL  14, 
Cent  Dig.  Orimhial  Law,  1 1268.] 

8.  HOUICIDB  —  COBPUB  DiLicn  —  EVIDBnCB 
— Sufficiency. 

In  homicide,  evidence  of  tbe  corpus  delicti, 
independent  of  defendant's  confeaaion,  held  suf- 
ficient to  satisfy  CodSk  |  6491,  requiring  an 
extrajudicial  confeaaion  to  be  accompanied  with 
other  proof  that  the  oflfSnaa  charged  was  com- 
mitted. 

Appeal  from  District  Court,  Cerro  G<»do 
County;  OlltCord  P.  Smith.  Judge. 

Defendsnt  was  Indicted  for  the  crime  of 
murder.  Upon  trial  to  a  Jury  he  was  coo- 
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Ticted  of  manBlaughter,  and  from  the  judg- 
ment Imposed  on  the  rerdlct  he  appeals.  Af- 
flnned. 

Blythe,  MaAley  ft  Bnle  and  W.  H.  Lamb, 
for  ftM>eIlBnt.  Oharles  W.  MuUan,  Atty. 
Qm.,  and  Lawrence  De  Oraff.  Asst  Atty. 
G«i.,  ftv  the  State. 

DEEMEB,  J.  The  state  claims  that  the 
defendant  struck  and  threw  or  pushed  one 
George  Ix>ette,  a  barber,  through  a  window 
of  his  shop  in  the  second  Btor?  of  a  build- 
ing In  the  town  of  Hanlanton,  resulting  eren- 
toally  In  the  death  of  him,  the  said  Logue. 
Aside  from  a  confession  said  to  have  been 
made  by  the  defendant,  wherein  he  stated^ 
among  other  things,  that  he  had  trouble  with 
Logue;  that  Logue  was  beating  him  with 
a  chair,  and  that  be  struck  Logue  with  his 
fist  or  with  a  quart  whisky  bottle,  and 
knocked  lilm  out  through  a  window — the  evi- 
dence Is  wholly  circumstantial,  and  in  and 
of  Itself  Insufflclent  to  Justify  a  conviction. 

It  is  claimed  that  this  confession  was  not 
admissible  in  evidence,  because  abstracted 
from  defendant  through  fear,  promises,  and 
inducements  held  out  to  him  to  secure  him 
to  make  It  Further,  It  is  argued  that  the 
corpus  delicti  was  not  sufficiently  establish- 
ed; and  error  is  assigned  on  some  ot  the 
instructions  given  by  the  trial  court,  and 
upon  Its  refusal  to  give  certain  of  those 
askeil  by  the  defendant 

The  question  most  extensively  argued  is 
the  inadmissibility  of  the  alleged  confession. 
This  matter  was  finally  submitted  to  the  Jury 
upon  the  testimony  adduced  regarding  the 
character  thereof.  If  the  matter  was  prop- 
erly submitted  to  the  Jury,  no  fault  is  found 
with  the  instructions  relating  thereto.  That 
It  Is  proper  to  submit  the  question  of  the 
character  of  a  confession  to  a  Jury  when 
tbere  is  a  conflict  in  the  evidence  and  the 
court  is  left  in  doubt  on  the  Issue,  Is  the  rule 
In  this  state.  State  v.  Storms,  113  Iowa, 
390,  85  X.  AV.  610,  86  Am.  St  Rep.  380.  That 
case  treats  the  subject  of  confessions  quite 
tfuUy,  and  we  shall  liave  occasion  to  refer 
to  it  again.  Should  we  find  that  the  court 
-waa  Justlfled  In  admitting  the  confession 
upon  the  preliminary  showing  made  to  it, 
then,  of  course,  no  prejudice  resulted  to  the 
•defendant  from  the  submlsaion  of  the  matter 
to  the  Jury.  We  shall  first  take  jip  tbla  cim- 
iTesstoB. 

Logue  died  on  the  afternoon  of  December 
12,  1903.  The  coroner  of  the  county  was 
notified,  and  he  at  once  came  to  Hanlanton, 
impaneled  a  Jury,  subpoenaed  witnesses,  and 
proceeded  with  tils  inquisition.  Defendant 
was  seen  In  company  with  the  deceased  dur^ 
ing  the  day  he  received  his  injuries,  and  he 
was  summoned,  with  oth&e  witnesses,  and 
placed  upon  the  stand.  His  testimony  waa 
very  contradictory  and  unsatisfactory,  and 
he  acted,  as  the  coroner  said,  "as  If  the  whole 
matter  were  a  huge  Joke."   There  la  some 


coufilct  In  the  testimony  as  to  what  was 
said  and  done  tliat  evening,  but  all  agree 
tliat  at  the  conclusion  of  Wescott's  examina- 
tion the  coroner  told  the  sheriff,  who  was 
there  present  to  '^ke  this  witness,  and  have 
him  back  here  In  the  morning  at  8:80  o'clock." 
The  sheriff  then  went  with  the  defendant 
to  a  hotel,  and  aft»  partaking  of  a  Inn^ 
together  the  sheriff  handed  nts  revolver  and. 
knife  to  a  deputy  sheriff  in  defendant's 
presence,  and  he  and  the  defendant  retired 
to  a  room  engaged  by  the  sheriff  to  pass  the 
night  While  preparing  for  bed,  the  sheriff 
said  to  defendant,  among  other  things:  "How 
foolish  of  you.  You  remember  everything 
else,  but  when  It  comes  to  the  circumstan- 
ces of  the  murder  your  mind  is  a  Uank. 
Why  don't  you  explain  everything?  Now, 
as  a  friend  of  yours,  I  want  to  know.  You 
can  tell  me.  I  cannot  see  how  you  could  kill 
poor  Logue,"  To  this  defendant  answ^^: 
"I  must  have  had  It  in  for  lilm.  Yon  see 
he  Interfered  with  me  when  I  tried  to  lick 
Martin  Lewis."  The  sheriff  then  went  on 
further,  and  stated:  "Martin,  tell  me  all 
about  it  Supposing  three  or  four  men 
would  say  they  saw  you  do  it  What  would 
you  say  to  that?  Clear  your  mind,  and  let 
the  world  know  that  you  are  not  a  man  to 
do  anything  like  that  and  then  deny  it" 
The  sheriff  also  testified  as  follows:  "De- 
fendant by  this  time  had  got  over  In  bed.  I 
think  I  made  some  remark  whether  he  would 
care  If  I  put  handcuffs  on  tilm.  D^endant 
said  something  like  that  was  all  right  I 
put  one  handcuff  on  him  and  one  on  mys^, 
and  I  rolled  over  In  bed  and  went  to  sleep.*' 
Upon  awakening  the  next  morning,  the  sher- 
iff, while  still  in  bed  with  defendant  re- 
moved the  handcuffs,  and  after  they  had 
walked  around  town  for  a  while  the  defend- 
ant finally  said,  '1  have  thought  over  that 
matter  seven  thousand  times,  and  I  believe 
I  will  make  a  clean  breast  of  the  whole 
thing."  This  was  the  first  time  the  matter 
had  t)een  mentioned  since  the  defendant  and 
the  sheriff  retired  the  night  befwe.  The 
sheriff  answered,  saying,  "That's  right;  tell 
the  whole  truth,  and  I  will  respect  you."  De- 
fendant then  said,  "What  about  the  story 
I  gave  them  last  night?"  (referring  to  his 
testimony  before  the  coroner's  Jury),  and  the 
sheriff  said:  "What* s  the  dlfforence?  Proba- 
bly you  were  excited.  Probably  you  remem- 
ber some  things  better  this  morning.  If  so, 
tell  them  so."  They  then  proceeded  to  the 
barber  shop,  where  the  Inquest  was  being 
held,  and  defendant  remarked  on  the  way 
there:  "What  about  the  blind  pig?  Shall  I 
tell  about  the  blind  pig?"  To  which  the  sher- 
iff replied,  "Yes."  Arriving  at  the  town 
where  the  inquest  was  being  held,  the  sher- 
iff told  the  coroner  and  the  county  attorney, 
who  was  preseot  quoting  from  appellant's 
brief:  "That  defendant  wished  to  see  them 
alone.  And  after  the  coroner  and  county  at- 
torney had  stepped  Into  a  room  the  sheriff 
stated  that  llartin,  tbe  defendant;  waa  go- 


Digitized  by 


Google 


Iowa) 


STATE  T. 


WESCOTT. 


843 


ing  to  tell  all  about  It,  and  after  stating 
that  the  coroner  excluded  all  persons  from 
the  room  except  the  count7  attorney,  the 
sheriff,  and  members  of  the  jury,  and  they 
then  proceeded  to  the  taking  of  Wescott'fl 
Btatement"  Before  starting,  the  county  at- 
torney told  Wescott  that  he  need  not  Incrim- 
inate himself,  but  did  not  then  say  to  him 
that  he  eonid  refuse  to  answer  and  that  hla 
flUence  would  not  be  used  as  erldence  against 
him.  After  making  this  statement,  the  coun- 
ty attorney  proceeded  to  ask  questions  of 
the  defendant,  and  during  the  coarse  of  the 
examination,  when  the  defendant  would  hes- 
itate, the  sheriff  would  say  to  him,  "Martin, 
tell  the  truth,"  or  "Tell  the  truth,  Maiv 
tin."  This  the  sheriff  did  a  numbo:  of  times 
when  the  defendant  seemed  to  hesitate. 
After  the  close  of  the  examination,  which 
was  written  down  by  the  coroner,  Wescott 
was  asked  to  sign  the  statement,  and  after 
hesitating  for  a  time — one  of  the  witnesses 
saying  that  he  seemed  to  be  compelling  him- 
self to  sign — finally  did  so.  The  sheriff  ad- 
mits that  In  making  the  remarks  he  did  to 
the  defendant  he  was  endeavoring  to  get 
him  to  confess;  but  there  Is  no  testimony 
that  the  sheriff  made  him  any  promises,  or 
that  he  even  told  him  that  It  would  be  better 
for  him  if  he  did  confess.  There  Is  some 
testimony  to  the  effect  that  the  officer  sug- 
gested a  theory  of  seif-defense  to  the  de- 
fendant; but,  if  he  did,  this  was  a  mere 
trick,  whlcli  win  not  In  Itself  exclude  the 
coDfiession.  It  abundantly  appears  that  de- 
fendant was  told  not  only  once,  but  many 
times,  that  he  need  not  answer  any  ques- 
tions which  would  tend  to  Incriminate  him, 
or  tend  to  connect  him  in  any  way  with 
the  killing  of  Logue.  Before  he  signed  the 
statement,  he  was  again  advised  that  he  did 
not  have  to  sign  it  and  that,  If  he  did,  It 
would  be  used  against  blm  in  criminal  pro- 
ceedings. At  the  examination  held  the  pre- 
^ous  evening  be  was  not  so  Informed,  for 
the  reason,  as  we  suppose,  that  he  was  not 
then  charged  with  any  offense,  and  at  most 
there  was  a  mere  sospldon  of  bla  connec- 
tion with  Cbe  crime.  This  Is  the  substance 
ot  the  testimony  as  to  how  the  confession 
was  obtained.  All  statements  made  by  the 
defendant  on  the  evening  of  December  12th 
were  exduded  by  the  trial  court  as  having 
been  nude  ander  compulsion;  and  the  Jury 
wai  told  that  this  compulsion  was  presumed 
to  continae.  and  tliat  his  subsequent  state- 
ments were  Involuntary,  unless  It  were 
shown  that  the  Influence  was  removed,  and 
defendant's  condition  of  mind  changed,  be- 
fore the  subsequent  statements  were  made. 
The  bnrden  was  also  placed  upon  the  state 
to  show  that  the  statements  made  by  defend- 
ant were  free  and  voluntary. 

Under  the  rule  announced  In  State  v.  Clif- 
ford, 86  Iowa,  550,  53  N.  W.  209,  41  Am.  St 
Rep.  S18,  the  trial  court  was  correct  in 
exciudlng  tbe  statements  made  by  defend- 
ant cm  tlitt  evening  of  December  12th.  and 


the  only  question  which  arises  on  this  appeal 
Is,  was  there  error  In  submitting  to  the  Jury 
the  question  of  the  character  of  the  confes- 
sion made  the  next  day?  We  think  there 
was  no  error  here  of  which  defendant  may 
]ustiy  complain.  While  the  defendant  may 
have  been  und^  unlawful  arrest  this  did  not 
of  itself  make  the  confession  involuntary. 
There  were  no  threats  or  duress  sufficient  to 
destroy  the  voluntary  character  of  the  con- 
fession. State  V.  Storms,  supra.  The  case 
In  this  respect  turns  upon  whether  or  not 
there  were  any  promises  or  inducements 
held  out  by  the  sheriff  sufficient  to  destroy 
tbe  voluntary  character  of  the  statements. 
They  were  not.  In  our  judgment  sufficient  to 
induce  the  defendant  to  make  an  untrue 
statement  The  most  that  can  be  said  In  any 
event  la  that  reasonable  minds  might  differ 
regarding  the  inferences  to  be  drawn  from 
the  testimony.  In  such  cases  the  question  is 
for  a  jury.  We  have  declined  to  follow  the 
broad  rule  laid  down  In  Bram  v.  U.  S.,  168 
U.  S.  532,  18  Sup.  Ot  183,  42  L.  Ed.  608.  See 
State  V.  Storms,  supra.  As  sustaining  our 
conclusion  that  there  was  no  error  in  sub- 
mitting the  question  of  the  character  of  the 
Confession  to  the  Jury,  see  Sparf  v.  U.  S., 
156  n.  S.  61,  16  Sup.  Ct  273,  39  L.  Ed.  343; 
People  V.  Barker,  60  Mich.  277,  27  N.  W. 
539,  1  Am.  St  Rep.  501;  State  v.  McLaugh- 
lin, 44  Iowa,  82;  Hopt  v.  People,  110  U.  S. 
674,  4  Sup.  Ct  -202,  28  L.  Ed.  262;  State,  v. 
Novak,  109  Iowa,  717,  79  N.  W.  465;  State 
V.  Peterson,  110  Iowa,  647,  82  N.  W.  329; 
Com.  T.  Myers,  160  Mass.  532,  36  N.  E.  481. 
Before  making  the  statements  on  the  morn- 
ing of  December  13th,  defendant  was  fully 
advised  as  to  his  rights,  ,  and  there  were  no 
threats  or  promises  mftde  at  that  time.  Ap- 
parently what  he  said  and  did  was  entirely 
voluntary.  Teacbout  v.  People,  41  N.  T.  7; 
State  V.  Carroll,  85  Iowa,  1,  51  N.  W.  1159; 
State  V.  Brlgga,  68  Iowa,  424,  27  N.  W.  358. 

2.  The  next  point  Is  insufficiency  of  proof 
of  the  corpus  dellctt  SecUon  6491  of  the 
Code  provides  that  "tiie  confession  of  a  de- 
fendant unless  made  In  open  court  will  not 
warrant  a  conviction,  unless  accompanied 
with  other  proof  that  the  offense  charged 
was  committed."  What  is  meant  hy  this  is 
that  a  conviction  cannot  be  had  upon  an  a- 
trajudiclal  confession,  unless  It  be  accompa- 
nied with  other  proof  (or  evidence)  that  a 
crime  had  in  fact  been  committed  by  some 
one.  Defendant's  contention  is  that  there 
was  no  other  proof;  that  all  the  other  tes- 
timony was  88  consistent  with  the  theory  of 
accident  as  Of  homicide.  Certain  of  the  In- 
structions with  reference  to  this  matter  are 
also  criticised,  and  it  is  argued  that  the  cor^ 
pus  delicti  must  be  proved  beyond  a  reason- 
able doubt  by  evidence  distinct  from  and  in- 
dependent from  the  confession.  There  1^ 
some  conflict  in  tbe  authorities  upon  these 
propositions.  Tbe  trial  court  instructed 
practically  In  the  language  of  the  statute, 
but  the  defendant  asked  an  Instruction  to 
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the  effect  that  the  corpus  ddlcti  must  be 
proved  by  evidence  aside  from  and  Independ- 
ent of  the  confession.  Hncb  la  made  bj 
counsel  of  the  phrase  In  the  statute  "other 
Ewoof."  This  la  said  to  mean  something 
more  than  mere  corroboration;  that  proof 
means  something  more  than  evldoice.  The 
argument  la  plausible,  but  not  sound.  The 
statute  Bays  the  confession  must  be  "ac- 
companied with  other  KMwr'  that  the  offense 
was  committed,  and  we  think  It  does  no 
more  than  announce  the  gen«'al  rule  prevail- 
ing m  this  country  that  a  confession  must  be 
corroborated  by  other  testimony.  This  cor- 
roborating testimony  need  not  of  itself,  and 
Independent  of  the  confession,  be  such  as  to 
prove  the  commlsMon  of  a  crime  beyond  all 
reasonable  doubt  It  Is  sufficient.  In  our 
opinion,  If,  when  considered  with  the  con- 
fession, it  establishes  beyond  all  reasonable 
doubt  that  a  crime  was  In  fact  committed 
by  some  one.  People  v.  Jones,  123  Cal.  6S, 
55  Pac.  698;  Gantling  v.  State  (Fla.)  26  South. 
737;  Flower  v.  U.  S..  116  Fed.  241,  S3  0.  O. 
A.  271;  Byan  t.  State  (Ala.)  14  South.  868. 
In  Bni^and  and  In  some  ot  the  states  it  ap- 
pears that  no  omoboratlon  is  required,  but 
the  matter  ia  regulated  by  statute  In  this 
Jurisdiction,  and  we  think  that  statute  re- 
quires nothing  more  than  the  oorroboratlou 
we  have  stated.  While  the  queadon  haa  not 
heretofore  been  definitely  considered  by  us, 
the  cases  have  generally  recognized  this  rule. 
State  V.  Feltea,  61  Iowa.  495,  1  N.  W.  7S0. 
While  the  corpm  delicti  must  be  proved  In 
this  state  beyond  a  reasonable  doubt,  aa  the 
trial  court  tautrueted,  yet  it  may  be  estab- 
lished by  drcumatantial  aa  well  as  by  di- 
rect evidence.  State  v.  Keeler,  28  Iowa,  1^1. 
Then  was  no  oror  in  die  instruction  given 
by  tb&  trial  court  regarding  thla  matter,  and 
the  liuBtructton  requested  was  iHoperly  re- 
fused. 

8.  But  It  la  aald  tbat  there  was  no  evidence 
aside  from  the  confession  of  the  corpus  de- 
licti. That  Logue  was  found  nndemeath  the 
frtndow  of  hla  barber  on  the  evening  of 
December  11th,  suffering  from  wounds  from 
which  he  afterwards  dled«  la  so  well  estab- 
lished aa  not  to  be  diallenged.  Defendant 
claims,  however,  tbat  his  theory  of  accident 
was  not  sufficiently  disproved;  In  other 
words,  that  the  deUcU  was  not  made  out  by 
the  quantum  ot  evidence  required.  In  his 
confession  defendant  stated  that  he  knocked 
or  pushed  Logue  through  a  window  ftom 
which  a  pane  of  i^ass  had  that  evening  been 
broken.  Tbero  was  other  testimony  to  the 
effect  that  defendant  had  had  a  difficulty 
with  a  man  by  the  name  of  Lewis  In  the 
barber  shop  durtng  tiie  afternoon  of  the  day 
when  Logue  received  his  fatel  Injuries;  that 
he  (Logue)  interfered;  that  there  was  scnf* 
fling  heard  In  the  room  at  or  about  the  time 
when  the  state  claims  the  crime  waa  com- 
mitted. Defendant  steted  at  the  time  he 
had  bis  trouble  with  Lewis  that  be  coiUd 


lick  both  Logue  and  Lewis.  A  man  was  aeoi 
In  the  barber  shop  at  or  about  the  time 
Logue  received  Ua  InJuxles,  whose  outline 
bore  a  strong  resemblance  to  tbat  of  defend- 
ant Just  before  Logue  fell  or  was  thrown 
from  the  window,  he  came  downstairs,  ob- 
tained a  match,  and  aaid  ttiere  would  *n>e  a 
rough  light  up."  Prior  to  that  time  the  Ughto 
In  his  Bhvp  were  out  and  upon  Logutfa  re- 
turn they  were  immediately  lighted.  De- 
fendant was  seen  with  Ix^ue  as  late  as  S 
o'clock  in  the  evening,  and  Logue*s  body  was 
found  at  about  11  at  night  on  the  ground 
under  the  window  of  his  shiq;^.  FKim  8  un- 
til about  9:80  o'clock  p.  m.'  defendant's 
whereaboute  are  not  v«y  cmsistenUy  ac- 
counted for.  The  Injuries  on  Logu^s  face 
and  body  were  such  as  that  an  accidental 
fall  from  the  window  will  not  account  thm- 
for.  His  body  waa  not  at  a  place  where  It 
would  naturally  have  been  fOund  had  be  ae* 
cldentally  fallen  fmn  the  window.  It  was 
east  of  the  east  side  thereof.  He  waa  found 
lying  on  his  face  and  stomach,  with  hla  tight 
hand  in  his  trouser's  pocket  and  with  his 
left  under  hla  body.  Hla  body  was  Mretcbed 
out  at  full  length  with  hla  extremltleB  to- 
ward the  northwest  His  face  and  head 
were  swollen  and  discolored.  There  ia  a  con- 
flict In  the  testimony  of  the  eiperts  regard- 
ing the  nature  and  extent  of  his  wounds,  but 
a  Jury  was  authorized  to  find  that  they  could 
not  have  been  made  by  a  fall  from  the  win- 
dow alone.  The  wounds,  upon  the  head  could 
well  have  been  produced  In  the  manno^de- 
fendant  said  he  caused  them,  and,  if  so,  the 
position  of  Logue*B  right  band  in  his  troua- 
er's  pocket  Is  accounted  for.  Had  he  fallen, 
neither  of  his  bands  would  likely  have  been 
In  hlB  pockets.  Thla,  with  s<Hne  other  tes- 
timony, which  need  not  be  set  out  to  onr 
minds  furnishes  enough  corroboration  ot  the 
confession  to  Justify  the  submission  of  the 
case  to  a  Jury,  and  to  sustain  a  verdict  of 
guilty  at  Ite  hand. 

Some  other  polnte  are  argued,  bat  tbej  are 
not  of  sufficient  Importance  to  demand  sep- 
arate consideration. 

We  have  examined  the  record  with  care, 
and  find  no  error.  The  Judgment  Is  thwe- 
fore  affirmed. 


PBIBST  V.  MAXWELL  et  al.  (MAXWELL^ 
Intervener). 

(Snproue  Court  of  Iowa.   July  12;  1805.) 

1.  Wateb  Coubsbs  —  Subtaob  Watxb— Ob- 

8ibuction. 

Where  defendanta  constructed  a  dike  which 
obstructed  the  natural  flow  of  mirface  water 
and  cast  it  on  plaintilTB  land  both  in  a  mat- 
]y  increased  quantity  and  at  an  entirely  oifF^ 
ent  place  than  it  originally  flowed,  plaintiff  waa 
entitled  to  an  injunction  restrain!^  the  main- 
tenance of  inch  dike. 

[Ed.  Note.— For  cases  in  point  see  voL  4& 
Cent  Dig.  Watsn  and  Watia  Oeoae^  H  8^  89^ 
142J  — * 
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Plaintiff  was  entitled  to  maintain  a  dike 
to  protect  bimaelf  from  auch  water  wo  long  M 
defendants  continued  to  divert  the  water  onto 
hia  land  b;  tlieir  dike. 

Appeal  from  District  Oonrt,  Page  Oount^; 
W.  R.  Qreen,  Judge. 

8alt  in  equity  for  an  Injunction.  Belief 
denied,  and  the  plaintiff  appeals.  Tlie  opin- 
ion states  tbe  case.  Beveraed. 

J.  H.  Jtinkln,  Frederick  Fischer,  and  Jen- 
nli^  ft  Grose,  for  appellant  H.  B.  Para- 
tow,  for  appellees. 

SHERWIN,  a  J.  The  plaintiff  Is  the  own- 
a  of  the  south  one-half  of  the  northeast 
qoarter  of  section  No.  9.  In  township  No. 
IB),  range  89,  and  of  other  lands  adjoinliqt 
the  same  on  the  south  and  west  The  de- 
fendant Julia  Maxwell  Is  the  owner  of  the 
northwest  quarter  of  section  10  In  the  same 
tovuhlp  and  range,  which  Is  east  of  the 
plaintltt's  land,  and  the  lands  of  these  par- 
ties are  separated  by  a  public  highway  run- 
ning north  and  south.  The  Intervener, 
George  Maxwell,  is  the  owner  of  the  south- 
east quarter  of  section  4,  which  Is  north  of 
section  9.  and  separated  from  the  plaintiff's 
land  In  the  ncntheast  of  9  by  the  ncnrth  half  of 
the  quarter,  which  Is  owned  by  Jno.  E.  M. 
Portee.  This  land  is  In  the  eastern  edge  of 
the  Nlshnabotana  rlTsr  Tall^,  at  the  foot  of 
ttx  hills  forming  the  east  side  of  the  valley, 
and  is  what  Is  known  as  "second  bottom" 
land.  The  general  course  of  the  valley  In  the 
locality  In  qtiestion  is  tnm  the  northeast  to 
the  southwest,  and  tiie  draws  and  water 
courses  from  the  hl^  lands  on  the  east  uni- 
formly run  In  a  northwesterly  direction  In- 
to the  valley.  There  is  a  draw  that  crosseti 
the  south  line  of  the  northwest  quarter  of 
10  very  near  the  center  thereof,  and  the 
watershed  on  the  east  thereof  extends  in  a 
northwesteriy  direction  amns  ttie  north  and 
KDth  center  line  of  the  quarter  tintll  it  reach- 
es a  point  near  the  center  of  the  quarter, 
where  It  runs  off  to  the  northeast.  Tb» 
watershed  oa  the  west  of  the  draw  where  It 
crosses  tibe  south  line  of  the  quarter  also 
nnis  in  a  northwesterly  direction  for  some 
distance,  when  It  makes  a  turn  and  runs 
south.  Coming  from  the  sonthowt  through 
the  draw  and  crossing  the  south  line  of  the 
northwest  quarter  of  10  near  Its  center  Is  a 
natural,  well-deflned  watercourse,  designat- 
ed by  the  surveys  a  "branch."  This  "branch" 
orig^ally  ran  In  a  northwestern  direction, 
and,  when  not  overflowed.  It  carried  the 
wattt  frmn  tiie  draw  northwest  toward  the 
southeast  comftr  of  the  Porter  80,  where  the 
water  di^ed  or  spread  out,  a  part  of  It 
firing  on  to  the  northwest  and  a  part  goli^ 
west  on  to  the  plaintlfTs  land.  The  high* 
way  between  sections  8  and  4  and  9  and  10 
was  established  prior  to  1888.  Boon  after 
1883  the  road  was  graded,  and  a  small  cul- 
vert was  put  In  the  roadway  near  where  a 
part  of  the  water  naturally  crossed  lb  After 


this  grading  had  been  done,  the  Intervener, 
Maxwell,  who  Is  the  husband  of  Julia  Max- 
well, built  a  dike  from  the  west  line  of  his 
wife's  land  east  across  the  northwest  end 
of  the  eroded  channel  of  the  brandi  In  ques- 
tion, and  this  dike  was  afterwards  built 
west  by  him  to  connect  with  the  grade  of 
the  highway.  It  Is  fully  established  by  the 
evidence  that  before  this  dike  was  built 
some  of  the  water  coming  dovrn  through  the 
draw  and  branch  ran  north  over  the  Max- 
well land  beyond  where  the  dike  is  located, 
and  that  the  erection  thereof  diverted  such 
water  from  Its  natural  course,  and  threw  it 
in  much  larger  quantities  into  the  highway 
and  over  upon  the  plaintiff's  land.  To  meet 
this  situation,  the  plaintiff  cUked  his  land  op- 
posite the  culvert  The  culvert  was  after^ 
wards  moved  south  two  or  three  times  and 
Increased  in  sise  until  at  the  time  of  the 
commencement  of  this  action  It  had  devel- 
oped Into  a  bridge  14  feet  wide,  and  was  lo- 
cated south  of  the  original  culvert  some  8  or 
10  rods.  The  plaintiff  continued  his  dike 
south  to  meet  the  changed  conditions.  In 
the  meantime  the  duumel  of  the  branch  <m 
the  Maxwell  land  bad  been  changed,  either 
by  the  usual  cultlvatl<m  of  the  land  or  pur- 
posely, so  that  for  a  number  of  years  prlw 
to  this  action  tiie  water  flowed  west  to  the 
highway  where  the  present  bridge  Is  locat- 
ed. As  we  view  the  case.  It  makes  but  lit- 
tle difference  whether  the  Maxwells  changed 
the  course  of  tiie  branch  or  not  although  the 
weight  of  ttie  evidence  shows  that  It  was 
I  purposely  <Ume  by  some  one,  and  tlie  pre- 
{  sumption  is  that  It  was  authorised  by  them, 
j  Shortly  before  this  suit  was  commenced, 
George  Maxwell,  the  Intervener,  was  made 
road  supervisor  of  the  district  Including  the 
highway  in  question,  and  upon  his  threaten- 
Ing  to  tear  down  the  plaintiff's  dike  suit  was 
commenced  and  a  temporary  restraining  order 
Issued.  The  office  of  road  superTlsor  was 
afterwards  abolished  by  the  Legislature,  and 
he  then  Intorened,  alleging,  as  did  Mrs. 
Maxwell  In  her  answer,  that  the  plalntUTs 
dike  diverted  the  water  onto  their  land  In 
unnatural  quantities,  and  that  it  was  there- 
fore a  nuisance.  The  case  was  referred  to  a 
referee,  who  totA  the  evidence  and  report 
ed  findings  against  the  plaintiff.  The  repwt 
was  confirmed  by  the  district  court,  and  the 
plaintiff  was  ordered  to  remove  so  much  of 
his  dike  as  obstructed  tiie  flow  of  water  onto 
bis  land  through  the  roadway  at  the  bridge 
In  question.  The  i»rindpal  questicHi  In  the 
ease  is  one  of  fiict  for  the  appellees  con- 
cede that  if  the  dike  built  by  tiiem  obstruct- 
ed the  natural  flow  of  the  water,  and  by  so 
doing  cast  it  iq>on  tiie  plaintiff  In  an  unusual 
quantity,  or  at  a  different  poln^  to  his  dam- 
age, he  had  the  right  to  dike  against  It  fw 
his  own  protection.  But  th^  dalm  that 
their  ^ke  was  built  to  protect  the  northwest 
of  10  from  the  backwater  cansed  by  tiie  road 
grade,  and  that  they  ml^t  lawfOUy  dike 
against  it  if  by  so  doing  they  caused  no  dam- 
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age  to  the  plaintiff.  Botb  positions  are  cor- 
rect so  far  as  the  law  alone  la  luvoWed.  Keck 
V.  Venghause  (Iowa)  103  N.  W.  773,  and  cas- 
es cited  and  reviewed.  EK-ery  material  part 
of  the  preceding  statement  of  fact  is  fully 
proven  by  the  record,  and.  while  a  great 
number  of  witnesses  testified  In  a  general 
way  as  to  the  course  of  the  water  over  the 
lands  in  question  twfore  the  road  was  grad- 
ed, the  practically  undisputed  physical  facts 
so  completely  negative  the  conclusion  which 
the  referee  and  the  trial  court  deduced  from 
their  testimony  as  to  render  It  of  but  little 
value.  Two  surveys  of  these  premises  were 
made  for  the  purposes  of  the  trial,  one  for 
each  side  of  the  controversy,  and  both  by 
competent  and  reliable  men.  They  practi- 
cally agree  as  to  the  topography  of  the  land 
involved  In  so  far  as  their  work  followed  the 
same  lines,  and  we  have  been  greatly  aided 
by  a  careful  study  of  the  original  maps  made 
by  them,  and  filed  as  exhibits  In  the  case. 
Where  they  covered  the  same  ground,  their 
elevations  are  practically  the  same,  and  the 
great  number  of  elevations  shown  by  the 
plaintiff's  map  where  the  defendants'  sur- 
veyor took  none  are  In  no  case  contradicted 
by  any  evidence  In  the  case,  except  where 
the  eyes  alone  of  some  of  the  witnesses  have 
fixed  an  elevation  that  is  contradicted  by 
the  Instruments  of  both  surveyors.  That  the 
effect  of  the  Maxwell  dike  has  been  to  ol>- 
struct  the  natural  flow  of  the  water  and  to 
cast  it  upon  the  plaintiff  in  both  a  greatly  In- 
creased quantity  and  for  years  at  an  entirely 
different  place  is  proven  to  our  entire  satisfac- 
tion, and  that  he  has  been  damaged  thereby 
Is  undisputed.  In  building  his  own  dike  he 
did  not  more  than  the  law  permits,  so  far  as 
the  parties  to  this  case  are  concerned,  and  as 
against  them  he  Is  entitled  to  maintain  his 
dike,  so  long,  at  least,  as  they  continue  to 
divert  the  water  onto  his  land  by  their  own 
dike.  Keck  t.  Venghause,  supra;  Stinson 
V.  Fisbel,  93  Iowa,  666,  61  N.  W.  1063; 
Wood's  Law  of  Nuisance,  524;  Finkbinder  v. 
Ernst,  126  Mich.  565,  85  N.  W.  1127;  Merrltt 
v.  Parker,  1  N.  J.  Law,  460.  The  judgment 
below  was  wrong,  and  the  case  Is  reversed, 
and  remanded  for  Judgment  in  accordance 
with  this  opinion. 
Reversed. 


FILKINS  r.  SEVEBIN. 
(Supreme  Oourt  of  Iowa.   July  12,  1905.) 

1.  Trusts— Or  Pubs  DoorBiifs. 

The  cy  pres  doctrine  is  not  recognised  in 

Iowa. 

[Efl.  Note. — For  cases  In  point,  see  voL  9, 
Cent.  Dig.  Charities,  S  91.] 

2.  Saue— Beneficiabt  —  Failube  to  Desio- 

Where  testator  devised  the  residue  of  his 

estate  to  his  executor,  as  trustee,  to  manage 
for  the  term  of  10  years,  and  to  dispose  of  as 
he  might  deem  for  the  best  Interests  of  the  es- 
tate, and  directed  that  the  trustee  retain  $100 
from  the  residue  for  the  parpoee  of  caring  for 
testator's  last  testing  place  during  tha  term  of 


his  truBteestilp,  but  failed  to  de^nate  any 
beneficiary,  the  trust  was  voijj,  and  could  not 
be  snpportisd  as  for  the  Implied  benefit  of  tes- 
tator's sole  heir. 

Appeal  from  District  Court,  Black  Hawlc 
County;  F.  C.  Piatt,  Judge. 

Action  in  equity  by  plaintiff,  as  sole  h^ 
of  Solomon  Haney,  deceased,  against  his  ex- 
ecutor, to  secure  a  construction  of  the  pro- 
visions of  a  will.  Decree  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

HemenwBy  &  Martin,  for  aM>eUant  Boies 
&  Boles  and  EdMrards  &  Longley,  for  appel- 
lee. 

McCLAIN,  J.  In  the  will,  construction  of 
which  Is  sought  in  this  action,  the  testator, 
after  providing  for  the  payment  of  the  debts 
and  expenses  of  Ills  last  sickness  and  fu- 
neral, and  after  appointing  the  defendant  in 
this  action  as  his  executor,  devtses  a  certain 
parcel  of  real  property,  and  directed  the  ex- 
ecutor to  devote  another  parcel  to  the  erec- 
tion of  a  tombstone.  Then,  after  a  bequest 
of  $100  to  a  devisee  named*  be  proceeds  u 
follows: 

"That  the  residue  of  my  estate^  both  leal 
and  personal,  after  above  sections  are  com- 
plied with,  be  left  In  the  hands  of  my  execut- 
or, I/.  H.  Severin,  as  trustee,  and  to  manage 
said  estate  for  the  term  of  ten  years,  and  I 
authorize  my  said  trustee  to  dispose  of  what- 
ever real  estate  or  personal  he  may  deem  for 
the  best  interest  of  my  estate  at  any  time,  at 
public  or  private  sale,  as  be  may  think  for 
the  best  interest  of  my  estate,  and  I  direct 
further  tliat  my  trustee,  L.  H.  Severin,  hold 
and  retain  $100.00  from  the  residue  of  my 
estate  for  the  purpose  of  caring  for  and  im- 
proving my  last  resting  place  during  the  term 
of  his  trusteeship." 

The  trial  court  held  that  this  paragraph 
of  the  will  was  invalid  and  of  no  effect,  and 
that  any  property  which  was  within  the  con- 
trol of  the  executor  for  disposition  under  such 
provision,  in  excess  of  the  $100  to  be  retained 
for  the  purpose  of  caring  for  and  Improving 
the  last  resting  place  of  tbe  testator,  ahonld 
be  turned  ovw  to  the  plaintiff,  as  sole  heir. 

It  Is  to  be  noticed  that  the  provision  of  the 
will  In  question  does  not  anthorlxe  or  direct 
the  disposition  of  tbe  property  .referred  ta 
therein  for  charitable  purposes,  nor  to  bene- 
ficiaries to  be  selected  by  the  executor.  If 
the  purpose  of  the  trust  had  been  specified, 
or  if  provision  had  been  made  for  the  selec- 
tion of  a  beneficiary,  perhaps  the  beqneat 
could  be  sustained.  Grant  v.  Saunders,  121 
Iowa,  80,  95  N.  W.  411,  100  Am.  St  Rep.  SIO. 
It  was  held  In  that  case  that  the  cy  pres  doe- 
trine  la  not  recognized  In  this  state,  and  cases 
in  other  states  in  which  that  doctrine  has 
been  repudiated  as  an  attetnpt  to  exercise  the 
prerogatlTe  power  without  authority  confer- 
red by  the  will  may  be  properly  bere  dted  in 
support  of  the  proposition  that  a  devise  in 
trust,  which  designates  no  beneficiary  for  the 
trust,  is  void:  McHogh  t.  McGole^  87  Wis. 
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1M^T3N.W.  631,  40  L.  R.  A.  724,  65  Am.  St 
Rep.  106;  Tilden  t.  Oreen,  130  N.  Y.  29,  28 
N.  &.  880.  14  L.  R.  A.  33,  27  Am.  St  Rep. 
487;  Bead  WUltams,  125  N.  T.  66a  26  N. 
E.  730,  21  Am.  St  Rep.  748;  Holland  v.  Al- 
codc.  108  N.  Y.  812.  16  N.  B.  805.  2  Am.  St 
Rep^  420;  Qallego's  Kr'n  t.  Attoraej  Gen- 
eral. 8  lielgli  (Va.)  4D0;  Moran  t.  McHnn,  104 
Iowa,  216,  78  N.  W.  617,  30  L.  R.  A.  204,  65 
Am.  St  Rep.  443.  It  la  well  settled  that,  U 
no  beneficiary  ot  flie  trust  to  named  In  the 
win  ereatlnr  a  tnut  the  pro-riston  for  the 
trust  is  void.  "There  Is  In  general  the  same 
necessity  for  a  cestui  que  trust  capable  ot 
taking  the  bentf clal  interest  so  d^ned  and 
pointed  oat  as  that  there  shall  he  no  nncer- 
tainty,  as  there  is  tor  the  properly  defined 
grantee  in  a  deed.  If  then  is  snch  uncer- 
tainty as  that  It  cannot  be  known  who  is  to 
take  as  beneflclary,  the  trust  is  Toid,  and 
the  heir,  hy  operation  of  law,  will  take  the 
legal  estate,  stripped  of  the  trust"  Lepage 
T.  McNamara,  5  Iowa,  124,  142.  While  the 
policy  of  the  courts  1b  to  so  construe  wills 
that  all  the  property  of  the  testator  shall 
be  disposed  of  thereby,  nevntheless,  If  there 
Is  an  tDTalld  attempt  to  create  a  trust  as  to 
property  not  otherwise  disposed  of,  the  trust 
is  ineffectual,  and  the  i^operty  1b  to  be  dlB- 
trlbnted  as  intestate  property,  films  t.  Sims, 
9i  Va.  684,  27  8.  R  436,  64  Am.  St  Rep.  772; 
Boissean  t.  Aldrldges,  6  L^h  (Ta.)  222,  27 
Am.  I>ec.  590;  In  re  WUIa'to,  21  Times  Law 
Bep.  194  (Eng.  Ch.  D.). 

It  Is  argued  for  appellant  that  as  no  bene- 
flclary of  the  trust  is  named,  the  plaintiff  is 
the  beneficiary  by  impllcatiou,  and  that  de- 
fendant as  executor,  is  entitled  to  adminis- 
ter the  trust;  being  accoimtable  to  plaintiff 
for  maladministration,  and  for  accounting 
St  the  eod  of  the  trust  p^tod.  It  is  true 
that  courts  will  sometimes  resort  to  Implica- 
tion for  ^e  purpose  of  ascertaining  an  In- 
tended beneficiary.  Thus  In  the  case  of 
Donges  Estate,  103  Wis.  497,  79  N.  W.  786, 
74  Am.  St  Rep.  885,  it  was  held  that  a  derlae 
of  property  In  trust,  to  be  held  by  the  trus- 
tee until  testator's  youngest  child,  if  any  be 
bom  to  him,  should  attain  the  age  of  21 
years,  and.  In  case  no  child  were  tiring  at 
the  time  of  his  death,  his  wife  should  be  the 
sole  owner,  was  to  be  construed  as  a  tnut 
in  fsTor  of  testator's  children.  But  In  the 
will  before  us  there  Is  no  suggestion  whatever 
of  any  beneficiary  of  the  trust  and  we  are 
not  authorized  to  read  Into  the  will  a  pro- 
vision not  suggested  in  any  way  by  Its  lan- 
^ge — that  the  executor  is  to  hold  the  es- 
tate for  the  benefit  of  an  heir  who  is  not 
named  In  the  will,  and  who,  so  far  as  the 
language  of  the  will  Indicates,  was  not  In 
the  mind  of  the  testator  at  the  time  it  was 
drawn.  We  are  absolutely  without  any  indi- 
cation as  to  the  intention  of  the  testator 
vith  reference  to  the  distribution  of  the  trust 
estate.  Even  where  a  beneflclary  Is  named. 
If  the  trust  estate  far  exceeds  in  value  the 
amount  neceasair  to  carry  out  the  provisions 


of  the  trust  and  there  is  no  direction  as  to 
distribution  on  expiration  of  the  trust,  it  Is 
held  that  the  heirs  are  «itltled  to  an  imme- 
diate distribution  of  all  the  property  disposed 
of  in  trust  beyond  the  amount  necessary  to 
provide  for  the  purposes  tjfecUML  Hardy 
V.  Sears.  120  Mass.  624,  541. 

We  reach  the  conclusion,  therefore,  that 
the  provision  of  the  will  by  which  testator 
attempted  to  create  a  trust  in  the  executor  Is 
T<rtd  for  uncertainty,  save  as  to  the  direc- 
tion that  the  sum  of  $100  be  retained  and 
expended  by  the  executor  in  caring  for  and 
improving  the  last  resting  place  of  testator, 
and  that  the  trial  court  was  right  in  decree- 
ing that  the  balance  of  the  estate  be  paid 
over  to  the  plaintiff  as  h^. 

It  is  contended  for  appellant  that  the  court 
was  without  Jurisdiction,  for  the  reason  that 
a  court  of  equity  has  no  anihorlty  to  inter- 
fere with  the  administration  of  estates  in 
probate.  But  this  contention  Is  without  mer- 
it No  objection  was  made  below  to  the  form 
of  the  proceeding,  and,  if  It  should  have  been 
in  probate  instead  of  In  equity,  the  proper 
steps  should  have  been  taken  to  transfer  the 
case  to  the  probate  docket  Baston  v.  Som- 
erville.  Ill  Iowa,  164,  82  N.  W.  475,  82  Am. 
St  Bep.  502.  We  have  no  doubt  however, 
that  the  proceeding  was  properly  brought  In 
equity.  'Hie  trust  created  by  the  will  being 
Invalid,  the  executor  holds  the  property  "up- 
on a  resulting  trust  for  those  entitled  under 
the  statute  of  distributions;  and  thereby  the 
Jurisdiction  to  bring  an  equitable  action  for 
construction,  and  to  have  the  resulting  trust 
declared  by  the  court,  attaches  as  incident 
to  the  Jurisdiction  of  equity  over  trusts.** 
Bead  v.  WllUflms.  125  N.  Y.  600,  26  N.  XL  730, 
21  Am.  St  Rep.  748. 

Affirmed. 


BACKMAN  V.  CITY  OF  OSKALOOSA  et  aL 
(Supreme  Court  of  Iowa.    July  12,  1805.) 

1.  Deeds  —  Pbopebtt  Coicvbtxo— Refebencb 

TO  PLATS. 

Where  a  deed  described  a  platted  lot,  and 
did  not  purport  to  convey  tbe  space  left  In  the 
plat  for  a  street  and  an  officer  of  the  company 
Tvhich  made  the  plat  denied  that  he  had  nego- 
tiated a  sale  to  plaintiff  of  anything  else  than 
the  lot,  and  another  lot  was  subseqaently  sold 
on  the  representations  of  the  plat  showing  the 
existence  of  the  street,  a  finding  that  the  com- 
pany had  not  undertaken  to  dispose  of  the  plat- 
ted street  to  plaintiff  was  proper. 

2.  PoSSESaiOS  —  RiOHT  TO  RETAIN— A  B  BE  WOE 

OF  Tttle— Attack  bt  Stbanobb. 

One  fn  po8ses!ilon  of  land,  althoagh  with- 
out title,  is  entitled  to  retain  poHseBsIon  as 
against  a  stranger. 

[Bd.  Note. — For  cases  In  point  see  vol.  40. 
Cait  Dig.  ProperlT,  |  0;  vol  «S,  Cent  Dig. 
TreqpSBS,  f  88.1 

3.  Dedicatioh  —  Becobdiro  of  Plat  —  Ef- 
fect. 

Uader  the  express  provisions  of  Code  1873, 
I  561,  tbe  acknowledgment  and  recording  of  a 
plat  IS  equivalent  to  a  deed  In  fee  simple,  for 
thp  public  MHO,  nt  a  ntreet  indicated  thereon. 

[Ed.  Note. — For  caaeB  in  point,  sea  voL  19, 
Cent.  Dig.  Dedication,  |  S7J 
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4.  Saio— AcoBPTAncB— EnBCT  of  Dklat. 

Au  acceptaooe  by  municipal  authorities 
of  a  dedlcadoD,  altboagh  not  made  until  10 
year*  cubBeqaent  ta  tha  filing  of  the  plat,  ia  in 

time. 

[Ed.  Note. — For  cases  in  point,  aee  tcL'IS, 
CenL  Dig.  DedicatioD,  i  67.] 

5.  Same— Manmek  or  AcciPTAncB. 

Under  Code  1807,  1  751,  providing  that  no 
street  dedicated  to  pablfc  use  shall  be  deemed 
a  public  atraet  unless  the  dedication  shall  be 
accepted  and  confirmed  by  ordinance  or  resolu- 
tion specially  passed  for  such  purpose^  an  ac- 
ceptance by  resolution  is  proper. 

[Ed.  Note. — ^For  cases  in  point,  hb  toL  16, 
Cent  Dig.  Dedication,  i  7a] 

6.  MURldPAL    COBPOSaTIONS  —  STBKim— IK- 

PBOVEifBNT— Action  with  Township. 

Although  'only  half  of  a  street  shown  on  a 
plat  Is  within  the  city  limits,  the  city  may  ac- 
cept and  improve  that  half,  and  the  authori- 
ties of  the  adjacmt  township  mu  Improve  the 
other  half  without  interference  by  the  courts. 

7.  SAHB— COKFUINT  BT  TSKSPABSKBa. 

A  mere  trespasser  on  land  dedicated  aa  a 
street  cannot  complain  of  the  action  of  the  city 
in  Improving  the  street  on  the  ground  that  a 
part  thereof^  is  not  within  the  dty  Ilmlta. 

Appeal  from  District  Court,  Mahaska 
County;  W.  G.  Clementa,  Judge, 

Action  to  restrain  defendants  from  open- 
ing and  improrlng  a  platted  street  The  p» 
tltion  was  dismissed,  and  plaintiff  appeals. 
Affirmed. 

Carver  ft  Wooster  and  D.  C.  Wagoner,  for 
appellant  Burrell  ft  D«Tltt  and  G.  C  Orris, 
for  appeltees. 

LADD,  J.  Certain  land  was  platted  Into 
lots  and  streets  by  the  Western  Union  Fuel 
Company  in  August  1883.  Space  for  a  street 
was  left  east  and  south  of  tot  1  (between  It 
and  lot  14).  and  40  feet  wide  between  lots 
13  and  being  along  the  west  side  of  the 
last-mentioned  lot  For  more  than  20  years 
trarel  had  been  along  what  was  the  line  In 
the  plat  between  lots  14  and  15  down  to  the 
right  of  way  of  the  Iowa  Central  Railroad 
Company,  along  which  It  extended  In  a  south- 
westerly direction  to  the  street  south  of  the 
lots.  The  plaiotlff  purchased  lot  14  In  July, 
1901,  and  Immedlattiy  erected  a  fence  around 
it  excluding  the  traveled  road,  hut  includ- 
ing one-half  of  the  space  on  the  north  and 
all  of  that  between  lots  13  and  14  dedicated 
by  the  plat  for  a  street  In  April,  1W2,  the 
plaintiff  and  others  petitioned  the  board  of 
siQKrvlBorB  of  the  county  to  establish  a  high- 
way where  the  traveled  road  was,  and  the 
petition  was  granted.  In  the  certiflcate  at- 
tached to  the  plat  of  his  surv^  the  county 
snrv^r  remartted  that  "a  road  formerly  on 
the  west  line  of  lot  14  ts  moved  to  the  west 
Ihie  of  lot  16,"  but  this  statement  flnds  no 
support  In  the  record.  There  was  some  talk 
of  vacating  this,  but  it  was  never  done.  The 
plaintiff  testified  that  the  secretaiy  of  the 


fuel  company  pointed  out  tiie  land  staked  as 
he  had  fenced  as  that  woiA  to  him,  and  that 
the  WBce  platted  for  the  street  was  included, 
but  the  deed  executed  described  tlie  lot  only, 
and  did  not  purport  to  convey  the  space  left 
for  a  street  See  Brown  t.  Taber,  108  Iowa» 
1,  72  N.  W.  4ieL  Moreover,  the  secrstaiy  de- 
nies having  negotiated  a  sale  of  anything 
othor  than  the  lot  Lot  13  has  been  sold 
since  on  the  representations  of  the  plat  sbow^ 
ing  a  street  between  the  lots.  In  tiiese  dr- 
cnmstances  the  finding  that  the  company  had 
not  undertaken  to  dispose  ot  the  platted 
street  ev».  if  this  could  have  been  done 
without  first  vacating,  is  sustained  tay  ttw 
evidence,  and,  as  it  has  not  been  vacated  In 
any  way,  titie  thereto  was  at  no  time  In  the 
plaintiff.  During  the  same  month  plaintiff  re- 
llnqutehed  any  Interest  he  had  In  the  traveled 
road  to  the  Chicago,  Burlington  ft  Qulncy 
Railroad  Company,  and  omveyed  to  it  a  nar- 
row strip  along  the  west  line  of  said  road. 
The  boundaries  of  the  dty  of  Oskaloosa  were 
also  extended  In  that  month  so  as  to  take 
in  a  portion  of  the  plat  at  least  and  In  the 
latter  part  of  August  or  fore  part  of  S^ton- 
ber  the  defendant  Burrell,  under  aa  arrange- 
ment with  the  city  and  the  trustees  of  tbm 
adjacent  township,  employed  one  Siwacne  to 
open  vcp  and  Improve  the  street  between  lots 
18  and  14.  Tbia  he  undertook,  whereapm 
this  suit  was  begun,  and  defendants  tem- 
porariiy  restrained.  As  seen,  the  plalntUt 
was  without  title,  bat  had  taken  poseessltni, 
and  as  against  a  stranger  was  entitied  to. 
retain  It  The  acknowledgment  and  record- 
ing of  the  jfint  were  equivalent  to  a  deed 
of  the  street  In  fee  simple  for  tiie  pobUe 
use.  Section  661.  Code  1873.  But  the  dedi- 
cation was  not  accepted  until  S^jttember  18« 
1003,  some  time  aft«  the  attempted  Imi^ve- 
ment  Although  10  years  subsequent  to  the 
filing  of  the  plat  this  was  in  tlm&  Shea 
V.  City  of  Otinmwa,  67  Iowa.  80,  24  N.  W. 
582.  And  doing  so  by  resolution  was  In  con- 
ffurmlty  with  the  statute  tiien  In  force.  See* 
tion  751,  Code.  But  the  absence  of  accept* 
ance  was  not  made  a  ground  ot  relief;  and 
long  before  the  trial,  which  occurred  In  No^ 
vembw,  the  dedication  had  been  acc^rted,. 
and  the  dty  fully  anpowered  to  open  and  Im- 
prove the  street  It  Is  said  that  but  <nie> 
half  of  the  road  Is  within  the  dty  llmita. 
Conceding  this,  even  though  not  shown  by 
the  record,  the  dty  bad  the  right  to  acc^t 
and  improve  the  one  half  and  the  authorltleB 
of  the  adjacent  township  the  other.  Hav- 
ing done  so,  the  courts  will  not  inquire  Into 
the  wisdom  of  their  action.  Even  If  they 
might  a  mere  trespasser  on  the  land  ap- 
propriated is  not  in  a  situation  to  complain. 
The  court  rightly  dlsstdved  the  wilt  and  dl>^ 
missed  the  petition. 
Affirmed. 
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MITCHELL  T.  McLEOD,  Sheriff,  et  al. 
(Snpreme  Court  of  Iowa.    Jaly  12,  1905.) 

1.  Pledqks  —  Pledoxe    in  Possession — 
Pzxooob'b  Obeditobs— Rights  or  Pudgbb. 

Where  plfttotiff  famished  the  monej  with 
which  another  bong^it  wlndmillB,  on  an  under- 
standing that  plaintiff  should  bold  possession 
until  repaid  his  advancements,  plaintiff.  In  pos- 
session of  the  mills,  was  at  (east  a  mortgagee 
or  pledgee  in  possession,  and  entitled  to  them 
ma  against  an  execution  creditor  of  the  pur- 
chaser, though  there  was  no  written  Instm- 
ment  evidencing  the  contract. 

{Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent.  Dig.  Pledges,  f  47.] 

2.  KzBcunoN — Lett— Cum  bt  Thibd  Peb- 
■OH— NoncB. 

The  notice  of  ownership  of  chattels  lev- 
ied on  under  execution  against  one  other  than 
the  owner  is  intended  to  enable  the  sheriff  to 
secore  a  proper  indemnifying  bond,  and  when  it 
has  accompliBhed  that  parposs  all  defects  in 
form  or  substance  are  waived. 

8.  PUADINO— DEFBCTB  OH  FACB  OF  PiSXTIOlf . 

A  defect  appearing  on  the  face  of  a  petl- 
ttoD,  and  not  attacked  by  demurrer  or  motion, 
fa  waived. 

4.  Saub— NonoB  TO  BxBoimoiii  PLAnmvr. 

Where  chattels  are  levied  on  under  an  ex- 
ecution against  one  other  than  the  owner,  it  is 
not  necessary  for  him  to  give  aur  notice  of 
ownership  to  the  execution  plaintiff. 

5.  Recitals  or  Notice— Bstoppbi^ 

The  claimant  of  property  levied  on  under 
execotion  against  another  is  not  estopped  by 
any  recitals  in  the  notice;  the  same  being 
merely  for  the  protection  oC  the  officer,  and 
bring  functus  officio  wlien  be  has  secured  his 
indnomity. 

6.  ExEcuTiOH— Lbtt— Qunc  or  Thibd  Pib- 
SDR— Notice. 

Where  chattels  are  levied  on  under  an  ex- 
ecution against  one  other  than  the  owner,  who 
gives  nodce  of  his  ownership  to  the  offlev, 
there  Is  no  necessity  for  glvuig  notice  to  the 
execotion  purchaser. 

7.  Sake— Sale  apteb  Noticb— Repleviw. 

neplevin  will  lie  against  an  officer  who 
has  sold  chattels  under  execution  after  notice 
of  ownership  from  a  third  person,  though  the 
officer  is  still  in  the  possession  of  the  property 
under  his  writ 

8.  Bights  or  CLAWAnr— Action  on  Indeu- 
HrmNG  Bond. 

Where  chattels  have  been  taken  under  an 
oeeotion  against  one  other  than  the  owner, 
he  is  not  required  to  bring  an  action  on  the 
officer's  indemnifying  bond,  but  may  institute 
proMedings  to  recover  his  property  from  the 
person  then  In  possession. 

9.  Pasties— Misjoinder— Hemedt. 

A  misjoinder  of  parties  or  causes  of  action 
can  only  be  taken  advantage  of  by  motion  as 
provided  for  in  Code,  H  3545-^3546. 

10.  BxKCDTion— Sale— Rbpletin— Pabtibs. 
Where  plalntifTs  diattels  were  levied  on 

under  execution  against  another  and  sold  after 
proper  notice  of  ownership,  in  replevin  to  re- 
cover possession  there  was  no  misjoinder  in 
making  both  the  sheriff  and  the  encation  pur- 
chaser parties  defendant 

Appeal  from  District  Court,  Ida  County; 
Z.  A.  Cbnrch,  Judg^e. 

Action  to  recover  the  possession  of  two 
wlndmlUt,  which  are  claimed  by  plaintiff  as 
pledgee  of  the  property  from  ooe  Somme. 
Defendant  McLeod  claims  to  have  levied  up- 
on and  sold  the  property  under  an  execution 
lasned  In  an  action  brought  by  defendant 


Noble  against  Somme.  The  case  was  tried 
to  a  Jury,  and  at  the  conclusion  of  the  evi- 
dence the  trial  court  sustained  defendants' 
motion  for  a  directed  vradict  PUUntlfl  ajf- 
peAls.  Reversed. 

J.  C.  Walter,  for  appellant  Q.  A.  Wood- 
ward and  W.  B.  JTobnston,  for  appellees. 

DEEMBB,  J.  The  motion  to  direct  was 
based  upon  seven  grounds,  the  material  ones 
of  which  were  as  follows:  (1)  That  plaintiff 
did  not  show  his  right  to  the  possession  of 
the  property;  (2)  that  be  was  estopped  from 
asserting  any  such  right;  (3)  that  Somme 
was  the  owner  of,  and  entitled  to  the  pos- 
session of,  the  vrlndmills  at  the  time  they 
were  levied  upon  by  the  defendant  sheriff; 
(4)  that  plaintiff  failed  to  identify  the  prop- 
erty; and  (S)  that  plaintiff  cannot  maintain 
an  action  of  replevin  against  the  sheriff,  for 
the  reason  that  he  (the  sheriff)  did  not  have 
the  property  in  his  possession  at  the  time  the 
action  was  commenced.  Save  the  last,  each 
of  the  questions  so  presented  is  primarily 
one  of  fact;  and,  if  there  was  enough  tes- 
timony to  take  the  case  to  a  jury  on  these 
propositions,  the  trial  court  was  In  error  In 
directing  a  verdict,  provided  there  be  nothing 
In  the  law  point  relied  upon. 

Appellees,  in  argument,  raise  the  question 
of  misjoinder  of  parties  and  of  causes  of 
action;  but,  as  this  was  not  presented  to  the 
trial  court  by  proper  motion,  we  shall  not 
consider  It  True,  the  defendants,  in  answer, 
pleaded  misjoinder,  but  this  did  not  properly 
raise  the  issue. 

There  was  testimony  tending  to  show  that 
Somme  had  a  contract  with  Fairbanks, 
Morse  &  Co.,  whereby  he  (Somme)  could  pur- 
chase windmills  and  other  property  for  re- 
sale In  Ida  county,  Iowa.  Somme  did  not 
have  the  money  whereby  to  procure  the  mills 
In  question,  and  he  Induced  plaintiff  to  fur- 
nish the  money  therefor,  and  agreed  that 
the  mills  should  be  taken  possession  of  and 
held  by  plaintiff,  until  Somme  should  repay 
the  amount  of  the  advancements  made.  The 
mills  were  shipped  In  Somme's  name,  but 
were  delivered  to  the  plaintiff  upon  arrival 
In  Ida  county,  who  had  possession  thereof 
when  they  were  levied  upon  by  the  defend- 
ant sheriff  under  an  execution  In  favor  of 
defendant  Noble.  As  they  were  in  plain- 
tiff's possession  under  an  arrangement  with 
Somme  whereby  he  (plalntlfO  was  to  bold 
the  property  until  paid  for,  Uie  defendants 
have  no  greater  right  thereto  under  levy  and 
sale  on  execution  against  Somme  than  be 
(Somme)  would  have  bad.  Plaintiff  was  at 
least  a  mortgagee  or  pledgee  In  possession, 
and  there  was  no  necessity  for  a  written  In- 
strument evidencing  the  contract.  PlaintlfTs 
possession  gave  notice  to  the  world  of  his 
rights  to  and  to  the  property;  hence  no  rec- 
ordation of  a  written  instrument  was  re- 
quired. 

There  was  also  sufficient  testimony  iden- 
tl^ing  Uie  property  to  take  the  case  to 
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tiie  Jury  on  that  qnartloiL  While  tbree  mlUs 
apparently  Just  alike  were  taken  by  the 
Bherlff.  hut  two  of  them  were  claimed  by 
plaintiff.  Plaintiff  testified,  however,  thrft  he 
left  one — the  one  upon  wliicb  he  had  no 
claim — ^In  the  possession  of  def  oadant  Noble. 
There  may  be  some  question  under  the  testi- 
mony as  to  one  of  tiiese  mills,  but  u  to  the 
other  there  fs  no  doubt. 

Shortly  after  the  mills  were  delivered  to 
plaintiff  pursnant  to  the  agreement  before 
referred  to,  they  -were  levied  upon  by  the  de- 
ffflidant  sheriff,  and  sold  by  him  to  defend- 
ant Noble  on  July  11,  IfK^,  the  day  on  which 
this  action  was  commenced.  On  June  lat 
plaintiff  served  a  written  notice  upon  the 
sheriff.  In  which  he  claimed  that  he  was 
the  unquallfled  owner  of  the  property  levied 
up<m,  and  which  the  defendant  sheriff  then 
held  to  his  possession;  that  *'be  acquired  his 
title,  toterest,  and  right  from  Fairbanks, 
Morse  ft  Co.  for  a  good  and  valuable  con- 
sideration, to  wit,  cash  sent  above  firm  by 
me";  and  he  demanded  the  return  of  the 
property,  witii  damages.  Flatotiff  bad  no 
actual  notice  when  he  Iwought  the  action 
that  the  property  had  been  sold  by  tile  sher- 
iff to  his  codefendant,  but  when  he  learned 
ot  that  fact  he  filed  an  amendmrat  to  hla 
petition,  reciting  the  fact  and  making  Noble 
a  party.  The  statement  to  the  notice  that 
plaintiff  was  the  unqualified  owner  of  the 
pn^erty,  with  the  redtations  as  to  how  he 
obtained  his  tttie,  are  now  rdled  upon  by 
defendants  as  an  estoppel.  The  object  of  the 
notice  Is  to  enable  the  sheriff  to  secure  a 
proper  todemnifytog  bond.  When  It  has  ac- 
complished that  purpose,  all  defects  to  fiirm 
or  substance  are  waived.  Indeed,  if  bond  be 
given,  no  notice  seems  to  be  necessary. 
Waterhonse  v.  Black,  87  Iowa,  S17,  S4  N.  W. 
342;  Ayres  v.  Dorsey  (towa)  70  N.  W.  Ill, 
68  Am,  St.  Bep.  876.  Moreover,  the  alleged 
defect  in  the  notice  appears  <m  the  face  of 
the  petition,  and  no  attack  was  made  upon  It 
by  demurrer  or  motion  to  arrest  The  de- 
fect if  there  was  one,  was  th«efore  waived. 
Linden  v.  Green,  81  Iowa,  365,  46  N.  W.  1108. 
The  notice  Is  not  for  the  benefit  <tf  the  exe- 
cution plaintiff,  and  as  to  him  no  notice  need 
be  given.  Guest  v.  Hlenly,  88  Iowa.  183,  61 
N.  W.  This  being  true,  there  can  be  no 
estoppel  In  favor  of  such  claimant  to  the 
proper^.  Notice  is  for  the  protection  of  the 
officer,  and  when  St  has  served  that  purpose 
it  becomes  fnnctoa  officio.  The  sheriff,  hav- 
ing secured  his  indemnity,  cannot  claim  an 
estoppel.  These  rules  are  well  settled  by  an- 
thority,  and  need  not  be  further  elaborated. 

It  is  admitted  to  all  the  pleadings,  save  to 
the  answer  filed  by  the  sheriff,  that  an  to- 
demnlfytog  bond  was  given;  and  the  dieriff, 
while  perhaps  denying  the  giving  of  notice, 
also  asserts  that  it  was  not  sufficient  in 
form,  and  did  not  comply  with  the  statutes. 
The  only  claim  made  by  the  defendante  In 
their  motion  to  direct  a  verdict  was  not  that 
no  notice  had  been  given  the  officer,  or  that 


it  was  not  sufficient  to  form  or  substance, 
but  that  platotifl  waa  estopped  by  the  reci- 
tations thereto  from  claiming  absolute  owiir 
orshlp  of  the  propoty.  This,  of  course,  Is 
not  true  as  to  defendant  Nobl^  tor  It  vras 
not  made  for  his  benefit  Indeed,  he  was  not 
entitied  to  any  notice  whatever.  And  so  we 
thtok  the  Question  as  to  the  sbwlff  is  not 
one  of  estoppd,  but  of  the  right  of  pbUntiff 
to  bring  action  without  glvtog  the  idiexiff 
pn^er  notice.  Although  the  abMlff  may- 
have  sold  the  pnH>eriy  to  hla  codefendant 
the  execution  plaintiff,  before  this  action  was 
commenced,  we  have  neverthdess  held  Hiat 
an  action  of  replevto  wlU  lie  against  Um 
where  he  sells  after  notice  of  ownwahip  la 
given  while  -he  la  yet  to  the  possession.  oX 
the  property  under  hla  writ  Hardy  v. 
Uoore,  62  Iowa.  65. 17  N.  W.  20O.  Woodltog 
V.  Mitchell  (Iowa)  108  N.  W.  115,  does  not 
when  properly  analysed,  hold  to  the  em- 
trary.  Thia  suit  was  brought  to  the  proper 
county;  and  the  defendanta  were  J<dntly  It- 
able  under  the  fecte  dlscloaed.  Atwood  v. 
Brown,  72  Iowa,  723,  82  N.  W.  106. 

Flatotiff  was  not  required  to  iHing  acttOD 
on  the.  IndemnlQing  bond,  but  might  insti- 
tute proceedings  to  recover  his  property  from 
the  person  tiien  to  possession.  Bntdley  t. 
Mnier.  100  Iowa,  160,  60  N.  W.  426. 

MisJotoder  of  parties  or  causes  of  action 
can  only  be  raised  by  motion  as  provided  to 
sections  8545-85^  toduslve,  of  the  Cod& 
Even  if  the  question  wen  property  raised, 
we  thtok  thfin  was  no  misjoinder.  Noble 
was  undoubtedly  to  possession  when  the  rait 
was  brought  and  the  sheriff's  liability  waa 
fhea  establlahed.  But  In  any  event  tiie  trial 
court  was  not  Justified  to  directing  a  verdict 
for  both  defendanta.  The  action  of  replevto 
would  undoubtedly  He  against  tiw  defendant 
Noble,  and  under  our  previous  holdings  it 
seems  that  it  wiU  also  lie  agatost  the  ofltev. 
although  he  may  have  diq^osed  of  tiie  pn^ 
erty  Btt&e  recelvtog  notice  of  the  plainttlTB 
Ownership. 

The  trial  court  was  in  error  to  directing  a 
verdict  for  tiie  defendants,  and  the  Judgment 
must  be,  and  it  is,  reversed. 


UPP  V.  NBCHBING  et  al. 
(Supreme  Court  of  Iowa.    Jaly  12,  1905.) 

1.  Attachment— PETmoN—SirrFiciEscT. 

Code,  8  3878,  snbd  3,  makes  it  a  gronnd 
for  attachment  that  defendant  is  about  to  re- 
move his  property  oat  of  the  state,  without 
leaving  sufficient  remaining  for  the  payment 
of  his  debts.  Held,  that  a  petition  for  an  at- 
tachment which  charged  that  defendant  was 
about  to  remove  permanently  out  of  the  state, 
but  which  did  not  Intimate  that  he  had  re- 
fused to  pay  or  secure  the  debt  doe  i^ntiff, 
was  insumcient. 

[Ed.  Note. — For  cases  in  point,  see  voL  6^ 
Gent  Dig.  Attachment,  SI  29S,  301.] 
2  8 

Under  Code,  ft  8878,  rabd.  8,  making  It  a 
ground  of  attachmait  that  ime  is  about  to  per- 
manently remove  fr<Hn  the  stata^  and  refused  to 
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W  or  secure  the  debt  due  plaintiff,  an  allega- 
thm  of  a  petition  tiiat  defenSast  IB  about  to 
leare  the  state  and  defraud  hia  creditors  is  in- 
sufficient. 

[Ed.  Note. — Ttx  caaea  in  _pofnt,  see  vol.  {L 
Cent.  Dig.  Attaehment,  U  SOflT^  801,  802J 

3.  Attachickht  —  IiiroiiioiBiiT  PsxmoH— 

Reuedt. 

Where  the  grounds  stated  in  a  petition  for 
attachment  are  msufflcient,  a  motion  to  disnolve 
the  writ  is  not  the  only  remedy;  the  Code 
expressly  authoriiiiiff  replevin  for  personal 
property  unlawfully  detained. 

[Ed.  Note. — For  cases  in  point  see  TOl.  4^ 
Cent  Dig.  Replevin.  |S  82.  sl] 

4.  BcPUETin  or  Attached  Pbopeuct  — Me- 

CB8SITT  POB  NOTICB. 

Code.  S  3991,  provides  that  an  officer  Is 
bound  to  levy  on  any  i>er8onal  property  in  the 
possession  of  defeotuJit  unless  he  has  receiv- 
ed notice  in  writing  from  some  other  person 
that  such  jjroperty  belongs  to  him,  and  section 
3906  provides  that  the  provisions  as  to  notice 
of  ownembip  are  applicable  to  levies  made 
nnder  attachments.  Held,  that  the  notice  pro- 
vided for  applies  to  third  persons  claiming  own- 
ership of  attached  property,  and  it  Is  not  nec- 
essary for  defendant  in  the  attachment  to  give 
saA  notice  before  itrlnging  replevin. 

I  Appeal  from  District  Oourt;  Sac  Oounty; 
%  A.  Church,  Judge. 

I  Action  of  replerln.  fniere  vas  a  trial  to 
fbe  court,  and  a  Judgment  for  the  defend- 
ants. Tbe  plalntifF  appeals.  ReTeraed. 

'  Gbaa.  D.  Goldsmith,  for  appellant  Xolt  & 
Jackaon,  for  appellees. 

SHERWIN,  O.  J.  On  the  10th  day  of 
Marcb.  1903,  the  defendants  herein,  Riuggen- 
berg  and  Glaasnapp,  commenced  a  suit,  aid- 
ed by  an  attachment  against  the  plaintiff,  be- 
fore a  Justice  of  the  peace  of  Sac  county,  and 
an  attacbment  was  Issued  and  levied  on  per- 
sonal property  belonging  to  the  plaintiff 
which  was  then  tem[>orarily  In  Sac  county. 
There  waa  a  Judgment  against  the  plaintiff 
herein  In  that  action,  and  the  property  so 
levied  on  was  at  the  time  this  suit  was  com- 
menced In  the  possession  of  the  defendant 
Xeubring,  who  was  the  constable  who  made 
the  levy.  Tbe  present  suit  was  commenced 
in  tbe  district  court  of  8ac  county  to  recover 
possession  of  tbe  property  so  levied  on;  the 
petition  alleging  that  the  Judgment  rendered 
by  tbe  Justice  was  void  for  want  of  Jurisdic- 
tion, and  that  the  [woperty  levied  on  was  ex- 
empt to  the  plaintifl,  M  a  resident  of  Iowa 
and  tbe  bead  of  a  family.  The^  case  was 
tried  to  the  court  without  the  Intervention 
of  a  Jury,  and  tbe  Judgmmt  was  for  the  de- 
fendants. Tbe  petition  alleged  that  tbe  prop- 
erty was  detained  by  virtue  of  an  execution 
issued  on  tbe  Judgment  rendered  in  the  Jus- 
tice conrt,  but  this  was  not  true;  and  the 
answer  alleged  tbe  true  fact,  which  was  that 
the  property  was  held  by  virtue  of  tbe  at- 
tachment. Tbe  Talldlty  of  the  attachment, 
and  tbe  right  of  tbe  plaintiff  to  the  property 
as  exempt,  seem  to  bare  been  the  issues  real- 
ly tried  In  tbe  distrtct  conrt,  and  they  are 
tbe  principal  matters  discussed  on  this  ap- 
peal. At  tbe  time  of  the  attacbment,  and  for  a 


considerable  period  ixlor  thereto,  tbe  appel- 
ant was  a  resident  of  Calboun  county,  Iowa; 
and  It  Is  conceded  by  tbe  appellees  that  tbe 
Josttce  of  Sac  county  bad  no  Jurisdiction  to  Is- 
sue an  attachment,  or  to  render  a  Judgment 
against  the  appellant,  unless  be  had  started 
to  leave  the  state  at  the  time  tbe  suit  was 
commenced,  and  they  rely  on  Graw  v.  Man- 
ning &  Epperson.  M  Iowa,  719,  7  N.  W.  150, 
as  sustaining  the  court's  finding  that  he  had 
in  fact  started  to  leave  the  state  at  that  time. 
We  shall  not  discuss  this  question,  however, 
for  we  are  of  the  opinion  that  the  petition 
on  which  tbe  writ  of  attachment  issued  was 
wholly  Insufficient,  and  that  tbe  levy  was 
void  on  account  thereof.  It  was  as  follows: 
"Tbe  plaintiffs,  Rlnggenberg  &  Glassnapp. 
state  that  the  said  W.  F.  Upp  is  about  to 
leave  tbe  state  and  defraud  his  creditors,  and 
that  there  Is  now  due  tbe  plaintiff  thereon 
from  the  defendant  tbe  sum  of  eighty-four 
and  ^Vioo  dollars,  for  which  be  demands 
judgment,  with  Interest  and  costs.  Plain- 
tiff further  states.  *  *  *  He  therefore 
asks  a  writ  of  attachment  against  tbe  goods 
and  chattels,  rights  and  credits,  of  the  de- 
fendant" There  are  but  two  subdirlslons 
of  section  3878  of  tbe  Code  which  by  any 
method  of  reasoning  can  be  said  to  have  been 
contemplated  by  tbe  petition  as  grounds  of 
attachment  Tbe  first  of  these  is  subdivision 
8,  and  under  this  It  must  be  alleged  that  tbe 
defendant  "Is  about  to  remove  his  property 
out  of  tbe  state  without  leaving  sufficient 
remaining  for  tbe  payment  of  his  debts." 
The  other  is  aubdlTlslon  8,  wblcb  reads  thus: 
"That  be  Is  about  to  remove  pernor. nentiy  out 
of  tbe  state  and  refuses  to  pay  or  secure  tbe 
debt  due  the  plaintiff."  Conceding  that  tbe 
petition  may  be  construed  to  charge  that  tbe 
defendant  was  about  to  remove  permanently 
out  of  tbe  state,  which  it  clearly  does  not 
do.  there  was  no  Intimation  therein  that  he 
bad  refused  to  pay  or  secure  tbe  debt  due 
the  plaintiffs,  and  that  was  a  necessary  part 
of  the  allegation.  Again,  tbe  statement  that 
he  was  about  to  leave  tbe  state  and  defraud 
bis  creditors  cannot  be  construed  to  be  an 
allegation  that  he  was  about  to  remove  bis 
property  out  of  tbe  state,  without  leaving 
sufficient  remaining  for  the  payment  of  his 
debts.  An  attacbment  Is  a  summary  pro- 
ceeding, and,  before  a  writ  Is  issued,  one  or 
more  of  the  statutory  grounds  therefor  must 
be  stated  and  sworn  to.  The  statute  so  pro- 
vides, and  It  Is  evident  that  an  allegation 
or  statement  which  does  not  substantially 
comply  therewith  Is  insufficient  Mingus  v. 
McLeod,  2S  Iowa,  452;  Bundy  v.  McKee,  29 
Iowa,  253. 

It  is  said  by  the  appellee  that,  If  the 
grounds  stated  are  Insufficient,  advantage 
thereof  can  only  be  taken  by  motion  to  dis- 
solve the  writ;  but  the  Code  expressly  au- 
thorizes replevin  for  personal  property  un- 
lawfully detained,  and  a  par^  is  not  pre- 
cluded from  using  the  remedy  by  a  failure 
to  move  for  a  discharge  of  the  property  In 
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the  attachment  suit  Wllaon  r.  Stripe,  4  G. 
Greene,  661.  61  Am.  Dec  138. 

It  la  further  contended  that  replevin  can- 
not be  maintained  becanse  no  notice  was 
serred  on  the  constable,  who  was  In  posses- 
Oon  of  the  property  before  suit,  as  provid- 
ed by  sections  3991  and  3906  of  the  Code. 
Section  8991  is  a  substantial  re-enactment  of 
section  8066  of  the  Code  of  18TO,  and  we  held 
in  Parsons  t.  Thomas,  62  Iowa,  819, 17  N.  W. 
626,  that  the  notice  there  required  did  not  ap- 
ply to  the  execution  defendant,  but  to  a  third 
part7  claiming  ownership  of  the  property. 
The  role  was  also  followed  In  Glover  t. 
Narey,  92  Iowa,  286,  60  N.  W.  681. 

Other  minor  matters  are  discussed,  but 
what  we  have  already  said  disposes  of  the 
controlling  question  In  the  case,  and  It  must 
be  reversed.  The  motion  to  strike  the  ap- 
pellees' additional  abstract  la  overruled. 

Reversed. 

IOWA  CENT.  BUILDING  &  LOAN  ASS'N 
V.  KLOCE  et  al. 
(Snpreme  Oonrt  of  Iowa.   July  18,  1905.) 

1.  BuiLoiHO  AND  Loan  Absociationb— Ooic- 
PUTATiON  OP  Intibbst— Statutes. 

Code,  I  1608,  in  relation  to  the  computa- 
tion on  (oreclosare  by  a  building  association  is 
by  the  ^ress  proTUions  of  Acta  27tb  Gen. 
Aasem.  p.  32,  a  48,  applicable  to  contracts  en- 
tered into  prior  to  the  tailing  Mteet  of  tiie 
Code. 

2.  Appeal  —  ConsTmmoNAii  Quutioh  — 

QCEBTIOW  NOT  ABOUED. 

The  Supreme  Court  will  not  dlacnn  or  de- 
cide constitutional  questions  except  on  the  full- 
est armament 

Weaver,  J.,  dlssenttBg, 

"Appeal  from  District  Court;  O'Brien  Ooun- 
ty;  Wm.  Hutchinson,  Judge. 

Suit  hi  equity  to  foreclose  a  mortgage. 
Tbere  was  a  Judgment  for  the  plalutUF  for  a 
part  of  Its  claim.  Both  parties  appeal.  The 
plaintiff  will  be  designated  as  the  appellant 
Reversed. 

For  formw  opinion,  see  04  N.  W.  1120l 

Maxwell  ft  Maxwell  and  P.  R.  Bailey,  for 
appeUant  W.  P.  Brtggs  and  MUt  H.  Alhii, 
for  appellees. 

PER  CURIAM.  The  defendant  Josephine 
Klock  became  a  member  of  the  plaintiff  asso- 
ciation and  a  stockholder  therein  in  1883. 
In  1801  she  borrowed  of  the  association  $1,- 
200,  and  executed  a  bond  for  the  loan,  which 
was  secured  by  a  mortgage  on  real  estate, 
and  as  additional  security  therefor  she  pledg- 
ed her  12  shares  of  the  association  stock.  In 
1887  bee  loan  was  increased  to  $2,000,  and 
she  thm  gave  a  bond  for  that  amount;  condi- 


tioned that  she  would  pay  00  cents  per  month 
on  each  of  her  20  shares  of  stock  in  the  as- 
sociation, 6  per  cent  Interest  p«  annum,  pay* 
able  monthly,  and  a  monthly  premium  of  50 
cents  per  $100  on  the  amount  of  the  loan, 
making  the  total  payment  per  month  on  ac- 
count of  the  three  items  ¥32—912  on  the 
stock,  910  Interest,  and  (10  premium.  A 
plea  of  usury  was  Interposed  In  the  district 
court  but  It  Is  not  urged  here,  the  question 
having  been  settled  adversely  to  the  defend- 
ants In  Association  v.  Heldt  107  Iowa,  297, 
77  N.  W.  1050,  43  L.  K.  A.  680,  70  Am.  St 
Rep.  197,  and  hi  Bdworthy  v.  Ass'n,  114 
Iowa,  220,  86  N.  W.  316.  The  second  mort- 
gage debt  appears  from  the  record  to  have 
been  in  part  a  renewal  of  the  oi^glnal  loan, 
and  we  think  It  would  do  violence  to  the  rec- 
ord to  bold  that  there  was  then  a  settlement 
of  all  prior  matters  connected  therewith. 
Therefore,  In  determining  the  amount  due 
the  plaintiff,  the  court  should  treat  the  prior 
loan  as  renewed,  instead  of  settled  In  fnlL 
We  cannot  determine  from  the  record  before 
us  the  exact  amount  that  the  plaintiff  should 
recover,  and  counsel  on  both  sides  concede 
that  the  case  may  prc^erly  be  sent  back  to 
the  district  court  for  computation.  The  re- 
cent case  of  Iowa  Deposit  ft  Loan  Co.  v. 
Matthews  (Iowa)  102  N.  W.  817,  gives  the 
method  of  computation  under  section  1898  of 
^e  Code,  and  we  need  not  again  discuss  the 
questions  therein  decided.  The  appellant 
suggests  that  section  1808  Is  not  applicable 
to  this  case  because  both  loans  were  made 
before  the  Code  of  1897  became  effective. 
Chapter  48,  p.  82,  Acts  27th  Gten.  Assem.,  an- 
Bwers  the  contention  by  declaring  that  the 
provisions  of  section  1898  shall  apply  to  and 
govern  all  contracts  entered  Into  prior  to  the 
taking  effect  of  the  Code,  and  that  every 
such  contract  shall  be  construed  and  enfor- 
ced as  In  the  section  provided,  and  with  the 
same  force  and  effect  as  If  made  after  the 
Code  took  effect  A  suggestion  is  also  made 
that  the  12  per  cent  clause  of  section  1898 
cannot  be  applied  to  these  loans,  because  It 
would  impair  the  obligation  of  contracts  and 
interfere  with  vested  rights.  The  question 
Is  not  argued,  and  under  the  familiar  rule 
that  we  will  not  discuss  or  decide  constitu- 
tional questions  except  upon  the  fullest  argn- 
ment  we  need  say  no  more  about  the  sug- 
gestion. But  see  Iowa  Savings  ft  Loan  Asso- 
ciation V.  Heldt  supra.  The  case  is  reversed, 
and  remanded  tor  compntation  and  decree  la 
accordance  with  tills  afibiUm, 
Reversed. 

WBAVER,  dissents. 
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BALL  T.  BARPHAM  et  mL 
(Supreme  Court  9i  M  IcUsuu   Juli  21,  1905.) 

1.  YEIfDOB     AND     PUBGHASEB  —  BZICDTOaT 

Oohtbact^-Statutx  or  Fuuds. 

A  Terbal  executory  agreement  to  poichaae 
certain  real  eatate  subject  to  taxes  ia  abaolote- 
1j  void  ondn  the  itatute  of  frauda. 

ISA.  Notfc— For  caaea  in  nrint,  aea  toL  28. 
Cent  Die  Fnuda.  Statute      ft  1U»  127.] 

2.  Sahb—Estoppil. 

'Where  a  verbal  executory  contract  to  pur^ 
chase  certain  real  estate  was  Toid  under  the 
statute  (tf  frauds,  it  could  not  be  made  the  ' 
bealB  of  an  eatoppel  acainat  daftadanti'  right  j 
to  acquire  an  adverae  title.  j 
8.  Samk— Taxation— SAiJ»—BiaHi  to  Pum-  j 

OHASK. 

Where  detendanta  entered  into  an  execu- 
tory wal  agreement  to  purchase  certain  land 
subject  to  taxes,  which  agreement  they  failed 
to  xeep,  they  did  not  thereby  become  obligated 
to  the  state  to  pay  the'  taxea.  and  were  there-  | 
fore  not  iu«dnded  from  pufcnaaing  the  atate'a  | 
tax  title  to  the  laud.  ; 
4.  Sams— Fbavd.  i 

Where  defendants,  knowing  that  complain-  | 
ant  was  unable  to  pay  taxea  delinquent  on  cer-  i 
tain  land,  agreed,  throui^  their  ag«it,  to  our-  | 
chaae  the  same  subject  to  tbe  taxes,  for  $900,  : 
and  induced  her  to  believe  that  Uiey  would  I 
carry  out  euch  contract  so  that  she  executed  a  ■ 
warranty  deed  subject  to  the  taxea  and  deposit-  | 
ed  the  same  fn  escrow  for  defendants'  benefit,  i 
but  they  auheeguently  refused  to  complete  the  I 
transaction  and  purdiaaed  the  state's  tax  title  | 
to  the  land,  such  act  constituted  a  fraud  on  [ 
complainant  entitling  her  to  recover  the  land  I 
on  payment  of  the  amount  paM  by  defendants  r 
to  the  state  for  taxes,  with  interest,  within  a 
reasonable  time.  i 
Oatrander  and  Carpenter,  JJ.,  dlaaenting.  I 

Appeal  fn>ra  drcoit  Oonr^  Newayto  Gooii-  j 
ty,  in  Cbanoery;  Lewis  Q.  Palmer,  Judge.  | 

Action  b7  Florence  Boll  against  John  N.  j 
Harpham  and  another.   From  a  Judgment 
Id  faTor  of  petiti<mer,  defendants  appeal.  ! 
Affirmed.  i 

Argued  before  MOOBB,  O.  J.,  and  CAB-  I 
PENTBR.  McALTAT,  GRANT,  MONTGOM-  < 
ERY,  BLAIR,  and  OSTBANDBR,  JJ. 

E.  J.  Marsh  and  Frank  Dumon,  for  appel- 
lants. KIngeley  &  Wicka  (M.  Brown,  of 
counsel),  for  appellee. 

BLAIR,  J.  Tfae  petitioner  filed  her  peti- 
tion against  the  defendants  In  the  circuit 
conrt  for  the  county  of  Newaygo,  In  chan- 
cery, in  the  matter  of  the  general  petition  of 
the  Auditor  General  for  the  sale  of  lands  In 
Newaygo  county  for  unpaid  taxes.  The  de- 
fendants became  parties  to  the  tax  proceed- 
ings by  purchasing  from  the  state  and  ap- 
plying to  the  court  for  the  usual  writ  of  as- 
sistance. The  petitioner  alleges  In  her  peti- 
tion that  she  is  tfae  owner  of  some  8,000  acres 
of  Btnmp  lands  In  Newaygo  county  of  the  val- 
ue of  "aeveral  thousand  dollars";  that,  ow- 
ing to  lack  of  funds,  she  has  been  compelled 
to  allow  the  annual  taxes  thereon  to  re- 
main unpaid  for  the  years  1891  to  1901,  both 
IndufliTe;  that  she  has  been  willing  to  sell 
said  lands  at  a  sacrifice  in  order  to  pay  off 
the  delinquent  taxes  and  obtain  a  balance  for 
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herself;  that  in  July,  1002,  petitioner  "au- 
thorised Mr.  J.  G.  Shlnkman,  of  Grand  Rap- 
ids, Michigan,  to  negotiate  a  sale  of  the  same 
for  the  purposes  aforesaid;  that  said  Shlnk- 
man, as  her  agent,  entered  Into  negotiations 
during  the  month  of  July  with  one  Tbeobold 
Barter,  of  Big  Rapids,  Mecosta  county.  Mich- 
igan, then  representing  said  John  H.  Harp- 
ham  and  James  Over,  who  were  and  still  are 
nonresidents  of  the  state  of  Michigan.  Your 
I>etitioDer  further  shows  that  said  Shlnkman, 
as  the  agent  of  your  petitioner,  stated  fully 
all  of  the  facts  and  circumstances  relating 
to  her  title  to  said  lands,  together  with  the 
question  of  the  unpaid  taxes  thereon,  and 
also,  as  a  part  of  such  negotiations,  fully  in- 
formed the  said  Theobold  Harter,  as  agent 
aforesaid,  of  her  pecuniary  Inability  to  pay 
off  the  tax  Hens  on  said  lands  otherwise 
than  tfarongfa  the  sale  of  them;  that  such  in- 
formation was  Imparted  in  good  faith  by  said 
Shlnkman  to  said  Barter,  relying  upon  said 
Barter's  assurances  that  a  sale  to  his  prin- 
cipals could  be  eCFected  and  carried  through 
on  the  terms  and  conditions  crfFered  by  the 
said  Shlnkman  on  behalf  of  your  petitioner. 
Your  petitioner  further  shows  that  a  verbal 
executory  contract  was  entered  into  between 
the  said  Barter  as  the  authorized  repre- 
sentative of  said  John  B.  Barpham  and 
James  Over,  whereby  said  last-named  parties 
were  to  furnish  tfae  money  to  pay  off  all  of 
said  back  taxes,  and  your  petitioner  was  to 
convey  by  warranty  deed  her  title  to  said 
Theobold  Harter  for  the  net  sum  of  $900  over 
and  above  the  said  delinquent  taxes.  Peti- 
tioner did,  on  the  29th  day  of  July,  1902,  ex- 
ecute a  warranty  deed  conveying  to  said  Har- 
ter all  of  the  aforesaid  lands.  That  the  said 
warranty  deed  was,  by  the  said  Shlnkman, 
deposited  in  escrow  with  the  Citizens'  Bank 
of  Big  Rapids,  in  accordance  with  the  terms 
of  the  aforesaid  verbal  contract  and  arrange- 
ment, and  as  a  part  thereof,  for  the  sale  and 
purchase  of  all  of  said  lands.  (5)  That  said. 
Harpham  and  Over  disregarded  their  con- 
tract and  fiduciary  relations  with  your  peti- 
tioner, and  in  violation  of  their  duty  requir- 
ing them  to  pay  and  care  for  such  taxes,  and 
not  take  advantage  of  the  confidential  in- 
formation communicated  by  your  petitioner's 
agent  to  them,  nor  of  your  petitioner's  pe- 
cuniary embarrassment,  did  wrongfully  per- 
mit and  cause  said  lands  to  be  sold  for  the 
delinquent  taxes,  and  did  purchase  the  same 
from  the  state  for  such  delinquent  taxes. 
The  said  Barpham  and  Over  received  a  tax 
deed  or  deeds  for  such  lands  from  the  state, 
and  now  assert  as  against  your  petitioner  ad- 
verse title,  through  such  sale  and  purchase, 
to  all  of  said  lands."  Petitioner  charged: 
"(a)  That  the  aforesaid  arrangement  made 
to  purchase  said  lands  from  your  petitioner 
and  the  treacherous  conduct  of  said  John  B. 
Barpham  and  James  Over  Incapacitated 
them  and  each  of  them  from  becoming  law- 
ful purchasers  of  the  legal  titie  of  said  lands 
under  the  said  pretended  tax  sale  i^irchase. 
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Were  there  audi  confldentlal  or  fldndarr 
rdationB  existing  between  theee  parties  as  to 
make  It  the  duty  of  tbe  defendants  in  eqnlty 
to  pay  these  taxes?  We  think  not.  The  re- 
lation of  these  parties  was  not  confidential, 
(HT  of  a  fidodary  character.  Tbelr  relation 
was  that  of  adversaries  with  opposing  inter- 
ests ;  the  one  seeking  to  purchase  for  hla  own 
Intwest,  the  other  seeking  to  sell  for  her 
own  Interest  No  confidence  was  reposed  In 
defendants.  The  deed  was  deposited  with 
the  bank,  to  be  delivered  to  Barter  when  the 
full  amount  of  the  purchase  prl(»  was  paid, 
and  not  till  then.  The  dlsdcnure  by  petition- 
er's agent  to  defendant's  agent  that  the  peti- 
tioner was  financially  unable  to  protect  ber- 
self  by  paying  the  taxes  was  a  purely  vol- 
untary disclosure,  and  brought  about  no 
change  In  the  relations  of  the  parties.  Pe- 
titioner's counsel  lay  much  str^  upon  the 
alleged  fact  that  Barter  agreed  to  pay  the 
taxes  as  part  of  the  consideration,  and  that, 
thoefore,  defendants  must  be  deemed  to 
have  paid  them  in  the  discharge  of  tbelr  duty 
und^  that  agreement  We  do  not  think  the 
claim  is  sustained  by  the  record.  The  testi- 
mony of  Sbinkman  and  Lawrence  fairly  in- 
t^reted,  Is  that  the  agreement  was  for  the 
purchase  of  Mrs.  Ball's  Interest  for  (800 
subject  to  the  taxes.  The  testimony  of  Mr. 
Shlnkman  has  already  been  quoted  on  this 
point  Mr.  Lawrence  testified:  "Mr.  Shlnk- 
man did  not  want  to  furnish  an  abstract 
Ur.  Harts*  spoke  something  about  it  but 
Shlnkman  said,  under  the  conditions  of  the 
sale,  the  cheapness  of  the  land,  that  they 
really  couldn't  be  to  the  eipense  of  getting  an 
abstract  We  proposed  to  give  him  a  qnlt- 
clalm  deed.  Mr.  Barter  said:  'I  wouldn't 
accept  any  such  thing.  I  wonld  rather  buy  It 
from  the  state.  I  want  a  warranty  deed.' 
Mr.  Sbinkman  says:  'All  right  we  wlU  give 
it  to  you.  We.  can  give  It  te  you.'  The  par- 
ties that  bought  were  to  pay  the  taxes.  Mr. 
Over  and  bis  man  that  bought  were  to  pay  the 
bade  taxes.  It  was  to  be  so  specified  in  the 
deed.  The  deed  was  to  be  given  subject  to  all 
bade  taxes  after  1890.  It  was  stated  very 
positively  by  Mr.  Sbinkman  that  a  warranty 
deed  was  to  be  given,  subject  to  the  taxes  sub- 
sequent to  1890.  Thedeedwas  to  be  sent  to  the 
Citizens'  State  Bank  of  Big  Rapids  for  collec- 
tion. The  consideration  was  $000."  The  deed 
from  Florence  Ball  to  Theobold  Barter  Is  the 
twual  form  of  warranty  deed  conv^ing  the 
lands  In  question  for  a  consideration  of  $000, 
and  contains  the  following  clause  as  to  tax- 
es: "That  at  the  time  of  the  ensealing  and 
delivo?  of  these  presents  ah&  is  well  s^sed 
of  the  above-granted  premises  in  fee  simple, 
and  that  they  are  free  from  all  incumbrances 
excepting  taxes  for  the  years  1891, 1892, 1893, 
1S94,  1896,  1896,  1897,  1898,  1899,  1900,  1001, 
and  1902,  and  she  wlU,  and  her  heirs,  execu- 
tors and  administrators  shall,  warrant  and 
defend  the  same  against  all  lawful  claims 
wbatsoenr  eix^tlnf  the  above-meuttoned 
taxes." 


It  remains  to  consldw  whethM  th4  defend- 
ants are  estopped  to  claim  title  to  the  prem- 
ises on  account  of  their  secretly  and  franda- 
I^tly  making  the  purchase  while  petitioner 
was  authorized  by  their  acts  and  the  letto' 
of  Barter  of  August  8th  in  believing  that 
th^  were  proceeding  In  good  faith  to  carry- 
out  the  oral  agreement   Under  the  drcnm- 
stances  disclosed  by  tbis  record,  we  Hiiiilc 
that  the  conduct  of  the  defendants  in  pnr^ 
cbashig  the  tax  tltie  for  their  own  benefit 
and  In  hostility  to  Bfrs.  Ball  was  a  £rand  np* 
on  her.  While  defendants  had  a  right  to  re* 
cede  ttom  the  agreement  wholly  abandon  it; 
put  themselves  in  the  podtion  of  strangers 
to  Mrs.  Ball,  and  acquh%  the  tax  title  as 
any  stranger  might  tbey  had  no  right  to  de- 
ceive Mrs.  Ball,  and  f  randulently  Induce  ber 
to  believe  that  they  honestly  Intended  to  car^ 
ry  out  the  Invalid  bargain,  when,  as  a  mat- 
ter of  fact,  tbey  bad  determined  not  to  carry 
it  out.  In  our  view  of  tife  evidence,  thla  la 
precisely  what  defendants,  through  their  rep- 
resentative, did.  At  the  time  when  Barter 
wrote  the  letter  of  August  Sth  we  are  satia- 
fled  that  defendanta  bad  determined  to  aban- 
don  the  bargain  In  case  tbey  should  ascertain 
that  the  Audltw  General  could  convey  a  good 
titie.   We  are  brought  to  ttils  conclusion  by 
the  evasive  character  of  the  letter  Itself,  ana 
by  the  fact  that  Barter  In  his  teatim<»iy  as- 
signs false  reasons  for  the  d^endants'  con- 
duct Barter  testified  as  follows:   "I  made 
the  proposition  that  If  tb^  fumlsfaed  the  deed 
and  an  abstract  ao  when  these  parties  came 
they  can  go  before  any  legal  authority  and 
have  it  examined  and  approved,  I  would  give 
them  nine  hundred  (900)  dollars;  but  if  the 
title  was  not  good,  I  could  not  get  anythlns 
because  I  conldn't  transfer  It    Well,  the  re- 
sult was  that  Mr.  Sbinkman  said  be  thought 
he  had  an  abstract   I  says,  *Now  be  sure 
to  have  If  and.  In  order  to  induce  him  to 
have  It  we  were  to  put  as  they  say— we  put 
up  one  hundred  (100)  dollars  to  pay  for  all 
those  expenses,  and  get  out  an  abstract,  and 
have  everything  straight  because  I  couldn't 
deal  any  oth^  way.   But  what  was  my  dis- 
appointment when  be  sent  in  he  had  the 
deed.   Be  said  he  bad  hack  papers  that 
would  show  this  part.   I  showed  him  the  re- 
port of  the  county  treasurer.   I  ahowed  him 
that  be  said  they  were  paid  to  1900.   I  saya, 
'You  say  that  la  incorrect'  Be  says,  'It  la; 
I  will  show  you  it  is  because  I  have  the  re- 
ceipts.'  I  says,  Tou  send  the  receipts  with 
the  abstract  and  that  nine  hundred  (900)  dol- 
lars will  be  there  as  quick  as  the  papers 
come.'   When  I  went  to  the  bank  and  ex- 
amined them,  I  found  that  he  had  no  ab- 
stract no  tax  history,  to  show  there  waa 
And  Mr.  Over  came  t^,  and  I  said:  The 
whole  thing  has  fell  through.   We  haven't  a 
thing  for  our  trouble.   It  is  all  gone.  There 
is  only  one  way  to  do  in  this  matt«,  and 
that  Is  to  go  to  Lansing  and  examine  it  our- 
selves— go  to  the  Auditor  General.'  We  took 
the  train  that  afternoon,  and  went  direct  to 
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Ue  fliat  the  Unuu  thonld  make  the  pw- 
chaas,  It  wlU  not  Ite  alknraa  to  prerall  but 
wUl  be  treated  aa  a  men  mode  of  paymeDt 
o<  ttw  tazea  to  the  state.  BUAwood  y.  Tan 
Vlelt.  80  Mich.  118;  Stmona  t.  Bood,  129 
Mlcb.  8«,  88  N.  W.  8TD."  It  la  claimed  that 
dtfendantt  come  -within  this  role,  for  the 
reaaona:  (1>  That  they  ocenided  confidential 
or  fldodaiT  lelatlona  to  Bin.  Ball  throngh 
the  Information  Imparted  to  them,  by  her 
agent,  of  ber  straitened  drcamstances  and 
Inability  to  pay  the  taxes,  which  Information 
-was  Imparted  visma  the  ftlth  ot  the  agree- 
ment to  boy  the  landa.  <2)  That  tbdr  taUng 
advantage  of  the  Information  ^ren  them  and 
eecfetly  pmchasbig  the  tax  title  before  they 
notlfled  Mxa.  Ball  or  her  agent  that  they  had 
abandiHied  tbe  cimtrac^  and  whUe  she  bad  a 
ri^t  to  snnwse  tbat  they  still  IntendM  to 
carfy  It  ont,  was  a  ftand  UfKOi  her,  which 
should  eetop  tl^  defendanis  from  claiming 
tbat  they  pardiaaed  the  nMe^a  title.  Instead 
of  paying  the  taxes  nnder  the  agreement 

Ooonsel  tm  def^dants  contend  tiiat.  ttie 
Terbal  agreement  being  void  under  the  stat* 
nte  of  fraodfl,  no  rights  can  be  predicated 
upon  it  nmr  estoppel  be  based  open  It ;  tbat 
no  fldncfary  or  confldential  relati<ms  existed 
between  tb»  parties ;  that  defendants  had  a 
rl^t  to  abandcm  the  agreem^it  at  any  time 
wltbont  notice  to  petitioner ;  and  that  there 
are  no  allegations  In  tiie  pleadings  nor  evl- 
dsnce  In  tbe  ease  that  the  nmdnct  of  defend- 
ant! resulted  In  any  damage  to  tbe  peti- 
tioner other  than  that  which  arose  from  loss 
of  the  sale  to  them.  The  verbal  executory 
Bgreonent  between  Um  parties  was  unques- 
tlonabiy  void  under  the  statute  of  frauds. 
Gomp.  Lawa  1897,  I  9S09;  So  far  as  this 
agreoooent  was  concerned,  it  boond  neither 
party.  Mrs.  Ball  coold  have  conv^ed  the 
iHremiass  to  anotbor  party  at  any  time  before 
her  deed  was  actually  dtiWered  to  and  accept- 
ed by  dtfendants  np<ni  performance  them 
of  tbe  oondltUm  of  payment,  and  th^  would 
hare  ben  ranedUeas.  The  defendants  could 
ban  abaaOmed  the  deal  at  any  time  prior 
to  ace^ting  the  deed,  and  Urs.  Ball  would 
be  reanadUeaa  so  far  as  tbe  agreement  was 
concenied  As  said  by  tbe  court  in  Kelsey 
T.  MCDonaldt  7«  Mich.  188.  at  page  Xd4,  42 
N.  W.  UOS,  at  page  llOi.  "Am  long  as  he  had 
not  accepted  the  deed*  the  contract  was  in- 
oonqilet^  and  rested  In  parol;  and  his  In- 
tflotlon  to  accept  it  even  If  expressed  orally, 
and  the  paymoit  ct  money  on  the  contract 
and  the  taklnff  ot  posdcsBlon  of  the  land  un- 
der it  did  not  complete  the  contract  at  pass 
tbe  title  to  him.  There  yet  remained  the  de- 
llToiy  and  aoceptanoe  of  tbe  deed  and  the 
payment  of  the  (4^600.  And  at  least  until 
he  Bccqited  tbe  deed,  he  waa  at  Ubwty  to 
take  adTantage  of  the  statute,  and  recede 
from  his  bargain."  This  court  has  many 
tlmsa  held  ttiat  a  contract  void  under  the 
sutoto  vt  frauds  is  a  mwe  nullity.  Boott 
T.  Bush,  2S  Web.  418,  12  Am.  Bep.  811; 
Lmon  T.  Bandall,  124  Mich.  687,  88  M.  W. 


9D4:  Bodgers  t.  Lamb  Ostate  (Mich.)  100  N. 
W.  440k  It  necessarily  foUowa  that  tiie  oral 
agreenunt  being  abaolntdy  Told  tmder  the 
statute  frauds.  It  cannot  be  made  the 
basis  ot  an  eett^pel.  HlAey  Hinsdale,  12 
Mich.  80 ;  Nowlln  Lumbo-  Oo.  t.  Wilson,  119 
Mich.  406,  78  N.  W.  888.  Support  for  tbe 
decree  in  this  case  must  therefore  be  found 
outside  of  tbe  contract  relations  of  the  par- 
ties. Petitioner^  counsel  contend  fliat  snch 
sui^KMt  Is  found  In  the  ctmfldentlal  or  fidu- 
ciary rations  which  they  claim  arose  out 
of  the  information  disclosed  by  petitioner's 
ag«it  nnd  which  rendered  it  inequitable  for 
defoidante  to  purchase  In  the  tax  title. 
Judge  Ooolcy,  in  tbe  third  edltim  of  his  work 
on  Taxation,  vol.  2,  pp.  064,  965,  discussing 
"Who  may  acquire  tax  titles,"  says:  "There 
is  a  general  principle  applicable  to  such  cases, 
which  may  be  stated  thus:  That  a  imr- 
chase  made  by  one  whose  duty  it  waa  to  pay 
tiie  taxes  shall  operate  as  payment  only.  He 
shall  acquire  no  rights  as  against  a  third 
party  by  a  neglect  of  the  duty  which  he  owed 
to  such  party.  This  principle  is  unlTersal, 
and  is  so  entirely  reasonable  and  Just  aa 
scarcely  to  need  the  support  of  authority. 
Show  tiie  exlst^ce  of  the  dn^,  and  the  dls- 
quallflcatim  Is  made  ont  In  every  instance." 
In  Blackwood  Van  Tl^t  SO  Mich.  118,  it 
waa  said:  "To  predude  any  person  from 
making  and  raying  upon  a  purchase  of  lands 
at  tax  sal^  thwe  must  be  something  In  tbe 
drenmstances  of  tin  case  which  imposes  up- 
on him  a  du^  to  the  state  to  pay  the  tax,  ot 
something  wblch  rmders  it  inequitable,  as 
between  himself  and  the  holder  of  the  exist- 
ing title,  that  be  should  make  the  inirchase. 
It  wu  not  claimed  in  this  cas^  so  far  as  the 
record  shows,  that  tiim  were  contract  or 
other  relations  betwe»  Bla<ftwood  and  Tan 
Vlelt  that  would  preclude  tbe  lattor 
buying  the  former's  land  for  delinquent  tax- 
es. If  he  was  precluded,  therefore,  it  must 
be  on  the  ground  that  It  was  Us  duty  to  the 
state  to  make  payment  and  that  he  is  not 
to  be  snffored  to  build  up  a  title  on  this 
neglect  of  duty."  Referring  to  tbe  case  of 
Bladnrood  t.  Van  Vlelt  supra,  tbe  court  say. 
in  Bands  v.  Davis,  40  Mich,  14,  at  page  20: 
"Tbe  case  of  Blackwood  t.  Van  Vlelt  SO 
Mich.  118,  htrids.  In  conformity  with  thesp 
views,  that  there  can  be  no  estoppel  against 
pun^aslng  tax  tities  except  against  one  who 
had  a  duty  to  pay  the  tax  or  remove  the  bur- 
den." Bee,  also,  Haln  v.  Boblnson,  72  Iowa. 
735,  S3  N.  W.  417:  Jones  T.  Wells.  SI  Mich. 
170;  Oonn.  Mut  Life  Ins.  Oo.  t.  Bult^  45 
Mich.  118.  7  N.  W.  707 ;  Bfaxfleld  v.  Wllley, 
46  Mich.  202. 9  N.  W.  271.  This  question  has 
arisen  in  a  multitude  of  cases  in  our  own 
court  and  elsewhere,  and  the  decisions  have 
tunied  generally  vpmi  the  result  of  the  in- 
quiry whetiier,  under  the  drenmstances  of 
tbe  particular  caae,  a  duty  to  pay  the  taxes 
rested  uptm  tbe  perscm  buying  the  tax  titie 
growing  out  of  contract  or  cgnfldiattal  or 
fiduciary  relations. 
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Were  there  soch  confidential  or  fiducdary 
relations  existing  between  these  parties  as  to 
make  It  the  duty  of  the  defendants  in  equity 
to  pay  thesQ  taxes?  We  think  not.  The  re- 
lation of  these  parties  was  not  confidential, 
or  of  a  fiduciary  character.  Their  relation 
was  that  of  adversaries  with  opposing  Inter- 
eats  ;  the  one  seeking  to  purchase  for  bis  own 
interest,  the  other  seeking  to  sell  for  her 
own  interest  No  confidence  was  reposed  in 
defendant.  The  deed  was  deposited  with 
the  bank,  to  be  delivered  to  Barter  when  the 
fnll  amount  of  the  purchase  price  was  paid, 
and  not  till  then.  The  disclosure  by  petition- 
er's agent  to  defendant's  agent  that  the  peti- 
tioner was  financially  nnable  to  protect  her- 
self by  paying  the  taxes  was  a  purely  rol- 
untary  disclosure,  and  brought  about  no 
change  In  the  relations  of  the  parties.  Pe- 
titioner's counsel  lay  much  stress  upon  the 
alleged  fact  that  Barter  agreed  to  pay  the 
taxes  as  part  of  the  con^eration,  and  that, 
th^efore,  defendants  must  be  deemed  to 
hare  paid  them  in  the  discharge  at  their  duty 
under  that  agreement  We  do  not  think  the 
claim  is  sustained  by  the  record.  The  testi- 
mony of  Shinkman  and  Lawrence,  fairly  in- 
topreted,  Is  that  the  agreanent  was  for  the 
purchase  of  Mrs.  Ball's  Interest  for  $900 
subject  to  the  taxes.  The  testimony  of  Hr. 
Shinkman  has  already  been  quoted  on  this 
point  Mr.  Lawrence  testified:  "Mi.  Shink- 
man did  not  want  to  furnish  an  abstract 
Mr.  Harter  spoke  something  about  It,  but 
Shinkman  said,  under  the  conditions  of  the 
sale,  the  cheapness  of  the  land,  that  they 
really  couldn't  be  to  the  expense  of  getting  an 
abstract  We  proposed  to  give  him  a  quit- 
claim deed.  Mr.  Harter  said:  'I  wouldn't 
accept  any  such  thing.  I  would  rather  buy  it 
from  the  state.  I  want  a  warranty  deed.* 
Mr.  Shinkman  says:  'All  right  we  will  give 
it  to  you.  We  can  give  it  to  you.'  The  par- 
ties that  bought  were  to  pay  the  taxes.  Mr. 
Over  and  his  man  that  bought  were  to  pay  the 
ba<&  taxea  It  was  to  be  so  apecifled  in  the 
deed.  The  deed  was  to  be  given  subject  to  all 
back  taxes  after  1890.  It  was  stated  very 
positively  by  Mr.  Shinkman  that  a  warranty 
deed  was  to  be  given,  subject  to  the  taxes  sub- 
sequent to  1890.  Thedeedwas  to  be  sent  to  the 
Citizens'  State  Bank  of  Big  Rapids  for  collec- 
tion. The  consideration  was  $900."  The  deed 
from  Florence  Ball  to  Theobold  Harter  is  the 
usual  form  of  warranty  deed  conveying  the 
lands  in  question  for  a  consideration  of  $900, 
and  contains  the  following  clause  as  to  tox- 
es:  "That  at  the  time  of  the  ensealing  and 
delivery  of  these  presents  she  Is  well  seised 
of  the  above-granted  premises  in  fee  simply 
and  that  they  are  free  from  all  incumbrances 
excepting  taxes  for  the  years  1891,  1892, 1883, 
1894,  1895,  1896,  1897,  1898,  1899,  1900,  1901, 
and  1902,  and  she  will,  and  her  heirs,  execu- 
tors and  administrators  shall,  warrant  and 
defend  the  same  against  all  lawful  claims 
whatsoever  excepting  tli«  above-mentioned 
taxea." 


It  temains  to  consider  wbetfatf  thtf  defend- 
ants are  estopped  to  claim  title  to  the  prem- 
ises  on  account  of  their  secretly  and  frandn- 
lently  making  the  purchase  while  petitioner 
was  authorized  by  their  acts  and  the  letter 
of  Harter  of  August  8th  in  believing  tliat 
they  were  proceeding  in  good  faith  to  carry 
out  the  oral  agreement  Under  the  drcum- 
stances  disclosed  by  this  record,  we  think 
that  the  conduct  of  the  defendants  In  pur- 
chasing the  tax  title  for  their  own  benefit 
and  in  bostllily  to  Mrs.  Ball  was  a  fraud  up- 
on her.  While  defendants  had  a  right  to  re- 
cede flrom  the  agreement  wholly  abandon  It, 
put  themselves  In  the  podtion  of  strangers 
to  Mrs.  Ball,  and  acquire  the  tax  title  as 
any  stranger  might  they  bad  no  right  to  de- 
ceive Mrs.  Ball,  and  fraudulently  induce  ber 
to  believe  that  they  honestly  intended  to  car- 
ry out  the  invalid  bargain,  when,  as  a  mat- 
ter of  fact;  they  had  determined  not  to  carry 
it  out  In  our  view  of  tlie  STldence,  this  is 
precisely  what  defendants,  through  their  rep- 
resentative, did.  At  the  time  when  Harter 
wrote  the  letter  of  August  8th  we  are  satis- 
fied that  defendants  had  determined  to  aban- 
don the  bargain  in  case  they  should  ascertain 
that  the  Aodltcw  General  could  oonr^  a  good 
title.  We  are  brought  to  this  conclusion  by 
the  evasive  character  of  the  letter  itself,  ana 
by  the  fact  that  Harter  in  bis  testlmimy  a»- 
signs  false  reasons  for  the  defendants'  con- 
duct Harter  testified  as  follows:  "I  made 
the  propoBltlon  tliat  if  they  furnished  the  deed 
and  an  abstract  so  when  these  parties  came 
they  can  go  before  any  legal  authority  and 
have  it  examined  and  approved,  I  wouW  give 
them  nine  hundred  (900)  dollars;  but  if  the 
title  was  not  good,  I  could  not  get  anything 
because  I  couldn't  transfer  it  Well,  the  re- 
sult was  that  Mr.  Shinkman  said  he  thought 
he  had  an  abstract  I  says,  'Now  be  sure 
to  have  if  and.  in  order  to  Induce  him  to 
have  it  we  were  to  put  as  they  say — we  put 
up  one  hundred  (100)  dollars  to  pay  for  all 
those  expenses,  and  get  out  an  abstract  snd 
have  everything  straight  because  I  couldn't 
deal  any  other  way.  But  what  was  my  dis- 
appointment when  he  sent  In  be  had  the 
deed.  He  said  he  had  back  papers  that 
would  show  this  part.  I  showed  him  the  re- 
port of  the  county  treasurer.  I  showed  him 
that  he  said  they  were  paid  to  1900.  I  says, 
'Ton  say  that  is  Incorrect'  He  says,  *It  is; 
I  will  show  you  it  is  because  I  have  the  re- 
ceipts.' I  says,  Ton  send  the  receipte  with 
the  abstract  and  that  nine  hundred  (900)  dol- 
lars will  be  there  as  quick  as  the  papers 
come.'  When  I  went  to  the  bank  and  ex- 
amined them,  I  found  that  he  had  no  ab- 
stract no  tex  history,  to  show  there  was. 
And  Mr.  Over  came  up,  and  I  said:  The 
whole  thing  has  fell  through.  We  haven't  a 
thing  for  our  trouble.  It  is  all  gone.  There 
is  only  one  way  to  do  In  this  matta*,  and 
that  is  to  go  to  Lansing  and  examine  it  our^ 
selves — go  to  the  Auditor  General.'  We  took 
the  train  that  afterxioon.  and  went  direct  to 
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Lansing,  seen  ilie  Andttor  General,  and  got 
ipeclflc  Inatrnctlons  regarding  taxed  land. 
Mr.  Orer  and  I  went  to  Lansing  and  euun* 
ined  the  tax  title  right  after  we  had  examin- 
ed the  deed  Mr.  Sblnkman  sent  to  Big  Bap- 
fds.  When  we  found  the  papws  woe  not 
there,  Hr.  Orer,  by  bis  own  suggestion — ^we 
went  down  there  to  see  who  owned  the  land, 
because  we  couldn't  prove  anything  by  that 
warranty  deed.  It  must  have  been  two  or 
three  weeks  after  the  Slst  of  July.  1902.  that 
we  wait  down.**  Barpbaiu  testlfled:  "Mr. 
Over  and  myself  were  present  In  the  office  of 
the  Auditor  General  of  the  state  of  Michigan, 
and  made  the  purchase  ours^ves  on  the  19th 
day  of  August,  1902."  Both  Mr.  Shlnlonan 
and  Mr.  Lawrence  testified  that  It  was  dis- 
tinctly agreed  that  no  abstract  should  be  fur- 
nished, and  we  have  no  doubt  of  the  truth  of 
their  testimony.  Yet  Harter  pretends  that 
he  was  greatly  disappointed  when  he  found 
that  no  abstract  had  been  furnished,  and  that 
the  deal  was  abandoned  for  that  reason. 
His  letter  Is  also  Inconsistent  with  this  claim, 
for,  although  be  Intimates  that  Shinkman 
should  have  furnished  the  abstract,  he  also 
Intimates  that  he  Is  proceeding  to  have  It  pre- 
pared himself,  and  for  that  reason  will  re- 
quire time.  Again,  he  gives  the  court  to  un- 
derstand that  up  to  the  time  they  went  to 
the  bank  they  did  not  know  that  there  had 
been  no  abstract  famished,  miey  evidently 
met  at  the  bank  on  August  18th,  11  days 
after  his  letter,  which  disclosed  that  he  knew 
that  no  abstract  bad  been  furnished.  He 
says  that  after  finding  there  was  no  abstract 
the  only  thing  left  for  them  to  do  was  to  go 
to  Lansing  and.  examine  It  for  themselvea. 
His  letter  Indicates  that  be  was  then — August 
8th — prosecuting  his  Inquiries  In  the  Auditor 
General's  office,  as  we  have  no  doubt  be  was, 
and  wrote  the  letter  to  reassure  Mr.  Sblnk- 
mah  and  gain  time.  The  foct,  also,  that 
these  parties  met  at  Big  Baplds  on  August 
18th,  determined,  as  tb^  claim,  to  abandon 
the  deal  because  no  al»tract  was  furnished, 
and  yet  never  said  a  word  to  any  one  con- 
nected with  the  bank,  so  far  as  the  record 
discloses,  about  abandoning  the  agreement, 
till  August  27th,  after  they  had  acquired  the 
state's  title,  is  quite  significant,  and  not  con- 
sistent with  fair  dealing.  The  form  of  Bar- 
ter's letter  is  also  worthy  of  ccmslderatlon. 
It  is  evasive.  It  avoids  any  direct  statement 
that  defendants  will  carry  out  their  verbal 
agreement,  but  was,  in  onr  opinion,  designed 
and  well  calculated  to  deceive  Mr.  Shinkftian 
into  fbe  belief  tbat  tbey  were  honestly  intend- 
ing to  pay  tor  the  deed,  and  that  it  was  only 
a  question  of  a  few  days  wben  tb^  would  do 
so.  Eleven  days  later,  without  a  word  to 
Shinkman  of  any  change  In  their  Intentl(uis, 
and  while  he  had  a  right  to  believe  that  all 
of  their  acts  were  directed  to  carrying  out 
the  bai^caln,  they  purchased  the  state's  title, 
with  the  Intention  of  compelling  Mrs.  Ball 
to  redeem  or  low  her  land.  Having  lolled 


Mr.  Shinkman  into  a  senss  of  security  by 
their  fraudulent  conduct  and  assurances, 
whereby  they  were  enabled  without  hin- 
drance to  obtain  the  tltl^  a  court  of  equity 
will  not  permit  them  to  reap  the  fruits  of 
their  fraudulent  representations  and  conceal- 
ments, "niey  Induced  Mrs.  Ball's  represen- 
tative to  believe  that  they  were  acting  in 
good  faith  in  carrying  out  the  contract,  and. 
relying  iqton  this  belief,  he  permitted  the 
deed  to  remain  In  the  bank  subject  to  their 
acc^tance.  and  refrained  from  taking  any 
steps  whatever  to  protect  Mrs.  Ball's  Inter- 
ests. Having  falsely  represented  to  Mrs. 
Ball  that  the  things  which  they  had  done, 
were  doing,  and  were  about  to  do  were  in 
the  carrying  out  of  the  agreement,  and  she 
having  relied  upon  these  r^resentatlonB  and 
refrained  from  taking  any  steps  to  protect 
herself,  add  in  consequence  having  been 
placed  In  a  situation  where  she  cannot  be 
I  restored  to  her  original  condition,  we  think 
I  that  it  would  be  inequitable  to  permit  defend- 
ants to  enforce  against  BCrs.  Ball  the  rights 
resulting  from  their  firaudolent  practices. 
The  decree  of  the  circuit  court  In  chancery 
restores  the  parties  to  their  original  position. 
Is  equitable  and  Just,  and  Is  affirmed  with 
costs  of  both  courts. 

MOOBE,  G  J.,  and  McALVAT.  GBANT, 
and  MONTOOMEBT,  JJ.,  concurred. 

I  OSTRANDBB,  3.  (dissenting).  The  decree 
j  in  this  case  should  be  reversed,  for  the  fol- 
I  lowing  reasons: 

1.  Although  the  petition  Is  filed  "In  the 
matter  of  the  general  petition  of  the  Audltra 
General  ot  the  state  of  Michigan  for  the  bale 
of  lands  in  Newaygo  county  for  unpaid  and 
delinquent  taxes  for  the  years  1891,  1892, 
1893,  1804.  1896.  1896,  1897,  1898,  1899,  1900, 
and  1901,"  and  although  there  are  Some  aver- 
ments In  the  petition,  made  upon  information 
and  belief,  that  the  court  was  without  Ju- 
risdiction to  adjudicate  the  taxes  delinquent, 
it  Is  evident  that  the  case  attempted  to  be 
made  Involves  purely  private  rights  in  no 
way  dependent  upon  or  involving  any  tax 
Xffoceedlngs.  Petitioner  should  be  treated 
like  the  ordinary  complainant  In  a  bill  In  eq- 
uity. 

2.  In  a  court  of  equity  the  complainant 
must  stand  or  fall  by  the  case  made  by  the 
bill.  This  rule  is  too  familiar  to  require  cita- 
tion of  authority.  The  theory  of  the  bill  is 
an  agreement  by  defendants  to  pay  the  taxes 
In  question,  which  agreement,  with  informa- 
tion obtained  as  to  petitioner's  inability  to 
pay  them,  created  relations  of  such  nature 
that  defendants  were  in  equity  bound  to  pay 
the  taxes. 

8.  The  only  contract  or  agreement  proven  is 
one  made  between  petitioner's  agent  and  one 
Theobold  Harter,  and  that  agreement  was  to 
pay  to  petitioner  9900  for  a  deed  of  the  lands, 
■nbject  to  the  taxes.  There  Is  no  proof  that 
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d^endanta..  or  any  oiw  toe  ttxeax,  ever  dl- 
rectly  or  Indirectly  agreed  to  pay  the  taxes 
upon  the  lands. 

4.  Tbe  decree  belov  is  based  npon  the  flndp 
log  that  the  material  facts  stated  In  the  pe- 
tition are  true.  The  moet  material  facts  stat- 
ed are  ttiat  a  Terbal  executory  contract  was 
made  with  Harter  as  representatlTe  of  de- 
fendants, whereby  said  dtfttndants  were  to 
furnish  tbe  money  to  pay  off  all  hatk  taxes, 
and  that  petitioner  was  to  convey  her  title 
for  the  net  sum  of  $900  over  and  above  said 
delinquent  taxes;  tiiat  defendants  disregard- 
ed th^  cmtract,  and«  in  vi<^tion  of  thdr 
duly  requiring  them  to  pay  and  care  for  said 
taxes,  *  *  •  purdbased  tbe  land  f<ff  sneb 
taxes.  Treating  these  alleged  facts  as  uo- 
troe^  the  basis  for  the  decree  is  gone. 

0.  It  is  conceded  that  tbe  agreement  which 
was  made,  namely,  to  buy  petitioner's  ti- 
tle, and  to  pay  her  fOOO  therefof.  which 
rested  ent^y  in  parol.  Is  void,  and.  that 
nether  an  obligation  nor  an  estt^pel  can  be 
bued  upon  It 

6.  Def nidants  owed  no  duty,  tithBt  to  tbe 
stato  or  to  petltlonw,  to  pay  the  taxes. 

7.  Conduct  Is  not  actionably  ^udulent, 
within  legal  deflnitlonSf  which  does  not  de- 
fraud. There  is  no  proof  In  this  reond  that 
petitioner  has  been  defrauded.  Petitioner 
has  as  good  title  to  these  lands  now  as  she 
had  when  the  state  owned  tbe  tax  interest 
It  does  not  appear  that  she  has  done  any- 
thing except  to  malw  a  deed,  m  refrained 
from  dxAag  anything.  In  rdlance  npon  ai^ 
promise,  undertaking,  or  conduct  of  defend- 
ants, or  of  their  alleged  agent,  Harter. 

8.  Theobald  Harter  Is  the  person  who  made 
whatever  agreement  was  made  with  the 
agent  of  petitioner.  It  was  to  him  that  pe- 
tltlcmer'B  inability  to  pay  tbe  taxee  was  ctm- 
aded.  If  to  any  one.  The  deed  was  made  to 
him.  It  is  sought  to  reach  defendanls  by 
the  claim  that  Harter  was  th^  r^iresenta- 
tive,  and  that  what  be  knew  and  said  and 
did  were  tbe  knowle^,  sayings,  and  doings 
of  defendants.  The  prooft  faiiiy  siutaln  tbe 
conduslonB  that  Harter  desired  control  of 
petitioner's  title  tat  the  purpose  of  selling  It 
to  whomsoever  he  could  find  to  buy;  that 
he  Interested  defendant  Ovor,  and  Over  en- 
deavored to  find  a  purchaser,  and  did  Indnca 
two  men  to  look  over  tbe  lands.  These  men 
did  not  boy.  Over  is  a  real  estete  agent 
He  testifies  that  he  never  expected  to  buy 
the  lands  for  himself  until  he  and  Harpham 
vlBlted  them  Nether  of  tbe  defendanta  ever 
saw  petlttoner  or  ber  agent,  nor  bad  any  com- 
mnnlcation  with  them  or  either  of  them. 
Over  Interested  defendant  Harpbam.  Har^ 
ter,  whom  they  saw,  claimed  to  be  well  ao* 
qualnted  with  the  land,  and  to  know  of  sev- 
eral good  tracte  of  land  that  could  be  had  If 
parties  could  handle  them.  When  defoidant 
Harpham  had  seen  the  lands,  or  some  ot 
them,  and  teamed  that  the  state  held  a  title 
to  them,  he  went  wltta  Over  to  Lansing,  and 
there  purchased  the  Interest  of  the  stete. 


It  Is  said  in  the  brief  for  petltkmer  that  Har^ 
ter  was  agent  for  both  Over  and  Harpham, 
because  be  was  negotiating  with  Ovw,  and 
Over  and  Harpham  are  partners,  and  the  em- 
ployment of  an  agoit  by  one  partnn-  *1b  an 
employmoit  by  the  ec^iartnashlp  itsdf." 
But  there  was  no  copartnersb^.  It  is  true 
that  both  def  aidants  aay  that  th^  are  part- 
ners In  this  particular  deal,  but;  taking  all 
of  the  testimony  Into  cmtf  deratloa.  It  1ft 
plain  that  they  are  no  more  than  tenants  in 
common  of  the  land.  The  record  discloses 
tbe  tActf  which  Is  common  knowledge  that 
the  itnmp  lands  and  pine  barrens  of  this 
stete,  heretofore  considwed  practically  w«th- 
less,  have  been  aought  and  bought  tor  cat- 
tle ranges  1^  owners  of  cattle.  Harter  knew 
this,  and  was  anticipating  a  sale  of  these 
lands  to  some  such  possible  buyers.  That 
he  had  authority  from  defendant!,  or  fnnn 
any  one  else,  to  buy  land  for  ttwm,  ot  to  r^ 
resoit  tbem  to  petitioner,  la,  upon  tUa  rec- 
ord, negatived. 

The  decree  should  be  revened,  with  costs 
of  both  courts  to  d^endants,  and  a  decree 
entered  In  thin  court  granting  the  nUist  pray- 
ed for  In  defendants^  cross-bill  to  tlie  extmt 
of  quieting  their  title  to  tbe  lands  In  question 
and  awarding  them  possession  thereof. 

OABPBNTBB.  J.  I  do  not  think  that  pe- 
tlttoner  was  injured  by  the  alleged  fraud  of 
defmdants,  and  I  therefore  concur  In  the 
foregoing  opinion  on  the  ground  steted  in 
paragraiA  7. 


DUTCHOWSKI  v.  HANDY  THINGS  00. 

(Snpreme  Court  of  Michigan.    Jal7  21,  1005.) 

Mabtkb  and  Sebvant— Pebsohal  Injubies— 
DEncT   in  Maohihbbt  —  GonTBiBoroBT 

NEaLIGElfCB.  , 

la  an  action  by  a  servant  for  iojnrles  u- 
leged  to  bare  been  caused  fay  a  defect  in  the 
apparatus  in  a  sawmill^  evidence  held  to  show 
plaintiff  guilty  of  contributory  negligence. 

Error  to  Circuit  Gonrt,  Mason  County; 
Aaron  V.  McAtvay,  Judge. 

Action  by  John  Datehowskl  against  tbe 
Handy  Things  Company.  Judgment  for 
plaintiff,  and  defmdant  brings  error.  Re- 
versed. 

TtM  defendant  Is  a  fflannfiseturer  of  wood- 
ai  ware.  It  had  in  ito  factory  a  gang  rip- 
saw machine,  used  to  cut  lumber  from  one  to 
three  Inches  thick  into  squares  or  stripe  for 
the  turning  lathe:  The  machine  was  fastoi- 
ed  to  the  flom-,  waa  five  fbet  lon^  fonr  feet 
wide,  two  feet  ten  todies  above  the  floor, 
and  was  designed  to  run  from  one  to  three 
sawa.  Tbe  saws  were  bung  on  an  arbor,  fas- 
tened below  tb»  teble  near  tta  coiter,  and 
projected  above  tbe  table.  Above  the  saws 
waa  a  metal  hood,  tbe  forepart  of  which  car- 
ried three  aptocSLtt  wheels  wbldi  fed  the 
Inmbw  Into  "Qie  saws.  The  rear  part  of  the 
hood  WB.B  In  front  of  a  shoe,  servliv  as  a  car- 
riage tac  tbe  feed  wheels,  a  cxxvtr  tot  the 
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sawB,  and  a  weight  to  hold  the  lumber  down. 
The  hood  was  lowered  and  raised  by  a  leVer, 
a  piece  of  maple  lumber,  fastened  over  the 
seat  or  rear  side  of  the  machine  between 
wooden  brackets  fastened  to  a  beam  in  the 
ceiling.  A  rope  was  attached  to  the  lever 
near  the  center  that  ran  np  to  the  pulley  in 
the  celling  and  down  to  the  hood.  This  le- 
ver extended  directly  over  the  saws  abont 
two  feet  beyond  the  front  of  the  machine. 
Witnesses  difTer  as  to  the  exact  location  of 
the  lever,  some  placing  it  about  over  the  cen- 
ter of  the  machine,  others  a  little  north  of 
the  center,  and  others  still  farther  towards 
the  north.  At  one  time  there  was  a  rope  at- 
Whed  to  the  end  of  this  lever,  so  that  it 
could  be  more  easily  reached.  The  length  of 
this  rope  was  regulated  by  the  <^rator  to 
suit  himself.  The  machine  was  started  and 
stopped  by  a  lever  which  controlled  the  belt 
tigbtner,  and  was  called  the  "tightening  le- 
ver." This  was  on  the  side  opposite  the  op- 
erator, so  that.  If  the  operator  desired  to  stop 
the  machine  when  in  operation,  he  would 
have  to  go  in  front  of  it.  or  around  back,  a 
distance  of  about  sixty  feet.  The  ripsaw 
was  situated  at  the  north  end  of  the  room, 
and  Its  front  was  about  ten  or  twelve  feet 
from  the  west  wall  of  the  factory.  In  op- 
iating the  machine  Its  operator  stood  at  its 
north  side,  near  the  front  at  the  northwest 
comer.  He  took  the  boards  from  a  car  be- 
hind him,  and  adjusted  them  Into  the  ma- 
chine along  a  guide  on  the  saw  table.  The 
sprockets  then  caught  the  board  and  carried 
It  through  the  saws.  The  tall  sawyer  re- 
ceived the  boards  at  the  ba<&  end  of  the  ma- 
chine, and  sent  them  to  other  machines. 
Sometimes  a  board  became  wedged  In  the 
saws  by  bark,  splinters,  or  other  means. 
The  machine  would  then  choke  and  stop.  To 
relieve  the  machine,  the  operator  would  then 
reach  for  the  hood  lever,  pull  it  down,  and 
raise  the  hood.  The  usual  effect  of  raising 
the  hood  was  that  the  board  thus  released 
would  be  thrown  back  with  considerable  force 
to  the  front  of  the  machine,  and  would  thoe- 
ft>re  strike  any  one  standing  in  front  Some- 
times the  board  would  fly  back  without  the 
raising  of  the  hood.  Sometimes  the  board 
would  be  wedged  so  tight  that  it  would  not 
come  hsick  when  the  hood  was  raised.  The 
operator  or  tail  sawyer  would  then  push  or 
pry  it  out  or.  if  he  could  not  do  this,  stop 
the  machine  by  the  use  of  the  tightening  le- 
ver. There  waa  a  clutch  In  the  machine 
within  reach  of  the  ofpeeatoT,  designed  to  stop, 
the  feed  wheels  without  raising  the  hood. 
About  five  years  previous  to  the  accident 
which  resulted  In  the  Injury  to  the  plaintiff, 
he  was  operator  of  this  machine  for  about 
six  months.  After  that  and  until  the  day  of 
the  accident  he  worked  at  the  other  ma- 
chines In  the  factory.  For  some  reason  the 
<q>erator  of  the  ripsaw  on  the  day  of  the  ac- 
cident did  not  rqmrt  for  work,  and  plaintiff 
took  Us  place.  Whether  the  defendant  di- 
rected him  to  go  there  or  whether  he  toIod- 


teered  to  do  It  is  In  dlspnte,  but  Uiat  fact  is 
immaterial  to  the  controversy.  In  about  20 
minutes  after  plaintiff  had  begun  to  work 
the  machine  choked  and  stt^ped.  Plaintiff 
reached  for  the  hood  lever,  but  iiot  getting  It 
he  looked  np  and  reached  again,  and  in  so  do- 
ing placed  his  body  In  front  of  the  machine. 
The  board  flew  back  and  struck  him.  So 
frequently  were  these  boards  thrown  back  in 
the  manner  Indicated,  that  some  of  the  plain- 
tUTs  witnesses  testified  that  there  was  a  hole 
in  the  brick  wall  In  front  of  the  machine, 
caused  by  the  boards  flying  out  and  striking 
the  wall.  While  there  are  several  charges 
of  negligence,  the  only  one  upon  which  fany 
liability  can  be  based  Is  that  defendant  "lo- 
cated tills  lever  so  far  above  and  to  one  side 
of  the  standing  place  of  the  operator  that  it 
could  not  be  reached  without  getting  In  front 
of  the  saws,  and  so  exposing  said  operator  to 
very  great  unusual  and  unnecessary  hazard, 
whenever  it  became  necessary,  as  It  often 
did,  to  the  knowledge  of  said  defendant  to 
raise  said  upper  portion  of  said  machine 
when  it  had  become  clogged  and  stopped." 
The  plaiutUr  recovered  a  verdict  and  Judg- 
ment. 

Argued  before  MOOREl,  0.  J.,  and  GRANT, 
BLAIR,  MONT60MBRY,  and  08TRAND- 
BR,  JJ. 

M.  B.  Danaher  (Bnndy,  Travis  A  M«rrick, 
ct  counsel),  for  appellant  Charles  A.  Wlth- 
ey  and  A.  A.  Kels»,  for  appellee. 

GRANT.  3.  (after  stating  the  facts).  The 
theory  of  the  declaration  evid«itly  Is  that 
the  constmctlQn  of  this  machine  was  faulty 
In  locating  the  lever  bj  which  the  hood  was 
raised.  There  is  no  claim  upon  this  record 
that  the  machine  was  originally  faulty  In 
that  ref^>ect,  but  the  claim  Is  that  for  some 
reason  this  lever  at  the  time  of  the  accident 
had  moved  further  to  the  south,  and  was  lo- 
cated towards  and  over  the  south  part  of  the 
machine.  The  only  reason  given  for  such 
change,  If  any  change  there  was,  is  attribut- 
ed by  one  of  plalntiOfs  witnesses  to  "the 
wear  of  the  bolt  where  It  was  fastened  to 
the  clutch,  the  wearing  of  the  hole,"  for 
which  reason  the  lever  would  swing  away 
from  the  operator  farther  than  It  formerly 
did.  The  liabillt?,  If  any,  depends  not  upon 
any  negligence  In  the  original  construction, 
but  upon  negligence  in  not  repairing  upon  no- 
tice or  knowledge  of  the  defect  or  in  a  fail- 
ure to  Inspect.  The  machine  was  one  in  com- 
mon use.  It  was  unsafe  to  stand  or  pass 
In  front  of  the  machine  when  in  operation, 
because  of  the  liability  of  the  boards  to  fly 
back.  Every  operator,  including  plaintiff, 
knew  this,  and  always  stood  at  the  side  of 
the  machine.  Defendant  expected  its  opera- 
tors to  stand  there,  and  bad  the  right  to  as- 
sume that  they  would  stand  tbpre  In  a  place 
of  absolute  safety.  Plaintiff  claims  that  the 
end  of  the  hood  lever  was  In  a  different 
place  from  what  It  was  when  he  first  worked 
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upon  the  mftchlne.  The  otber  operators  had 
evidently  found  no  difficulty  In  avoiding  the 
danger.  This  appears  from  the  plaintiff's 
own  witnesses.  No  one  had  before  complain- 
ed  or  given  any  notice  of  any  change  in  the 
position  of  the  lever.  He  testified  that  be 
was  shorter  than  the  other  (^;>eratort. 

Can  defoidant  be  held  liable  because  fbe 
plaintiff  was  shorter  in  stature  than  other 
operators?  He  knew  the  height  of  the  othw 
op«-ator8  and  his  own  as  well  as  did  his  on- 
ployer.  The  lever  was  at  the  same  bel^t 
above  the  machine  as  whm  he  t^mted  it 
befbre.  He  knew  the  necessity  of  a  loge  as 
well  as  any  one  tt  he  could  not  reach  the 
lever.  The  lever  was  in  plain  sight,  but  little 
above  the  plaintltrs  head.  He  conld  have 
seen  at  a  glance  the  location  of  the  lever, 
and.  If  too  hl^  for  him  to  reach,  he  cmdA 
easUy  have  attached  a  rope  to  it  before  start 
Ing  the  machine.  But  assmnliv  that  be  did 
not  look  and  see  the  altoatirai  until  the  ma- 
chine was  choked,  he  then  saw  tlutt  the  leva 
was  b^ond  his  reach,  and  that  be  conld  only 
reach  it  1^  placing  himself  dl^ctly  In  front 
of  the  machine,  where  he  knew  that  Injury 
was  almost  certain  to  follow  if  he  raised  the 
lew,  and  liable  to  follow  if  he  did  not  raise 
It  Was  his  action  JustUed  hy  the  law? 
He  was  not  a  stranger  in  a  strange  place.  If 
he  could  not  reach  the  lever  In  safety,  it  was 
his  duty  to  stop  the  machine  and  ronedy  the 
d^ect  without  danger  to  hlmselt  This  he 
could  have  done  by  going  around  the  macliln^ 
a  distance  not  exceeding  sixty  feet,  and  ap- 
plying tlie  lever  to  stop  it.  This  wonld  have 
takoi  him  not  to  exceed  tea  or  twelve  wo 
onda  U  he  walked  at  the  rate  of  three  miles 
per  hour,  and  not  more  than  half  that  time  if 
he  ran.  The  time  required  was  almost  nnap- 
predablft  Instead  of  taking  this  course  or 
adopthig  sinne  other  means  to  reach  the 
levra:.  he  placed  himself  directly  in  front  of 
the  machln&  His  sole  excnse  for  thus  expos- 
ing himself  to  dan^  Is  that  he  did  not  real- 
ize what  be  was  doing.  He  testified  as  fol- 
lows: "State  whether  or  not  yon  realised, 
when  you  reached  for  the  lever  the  second 
time,  that  yon  wore  getting  in  front  <tf  the 
machiner*  "I  did  not  I  reached  in  haste." 
On  cros8-«auiUnatlon  he  said:  "I  must  have 
Bt^ped  in  ftont  of  the  machine  when  I  got 
hurt  I  s^^)ed  in  front  of  it  when  I  reach- 
ed tm  the  lever.  Q.  Now,  before  doing  that 
yon  had  thought  had  you,  that  it  wonld  be 
dangerous  for  you  to  aross  over  there  to  re- 
lieve the  tlghtena,  as  yon  stated  a  while 
ago?  A.  I  didn't  have  time  to  think.  It 
was  all  done  In  an  instant,  almost  *  *  • 
Q.  Now,  if  you  had  stopped  to  think,  and  it 
had  occurred  to  yon  that  it  was  dangerous 
to  get  lu  front  ot  the  saw,  either  to  get  the 
hood  lever  or  the  tightener  lever,  you  would 
not  .have  done  it  would  you?  A.  Didn't  have 
time  to  think  about  anything.  Q.  Now,  If 
that  had  occurred  to  yon  that  the  board  was 
caught  In  there,  and  that  it  might  be  dan- 
gerous to  get  in  front  of  it  In  attempting  to 


reach  (me  of  these  levers,  tho'e  was  nothing 
to  prevent  yon  dropping  on  your  hands  and 
knees  and  being  below  the  bed  of  the  table, 
so  you  could  have  gotten  ovee  there  to  the 
listener  lever?  A.  I  never  thought  of  it 
Q.  I  don't  claim  that  you  thous^t  c3  it  but 
I  say  there  was  nothing  to  prevent  your  do- 
ing tiiat?  A.  I  dont  know  ot  anytiilng  of 
that  kind.  It  might  possibly  have  beea 
done."  It  Is  aiqparent  that  there  was  no  ne- 
cessity or  occasion  tat  the  plaintiff  to  place 
himself  In  this  position  of  danger.  His  em- 
ployer had  never  required  it  and  never  ex- 
pected it  The  defoidant  cannot  be  held 
liable  becaiue  plaintiff  acted  hastily,  and  - 
without  thought  If  the  levet  was  In  fact 
beyond  his  reach,  there  is  no  testimony  that 
the  defendant  ocpected  or  required  the  oper- 
atw  to  expose  hlmselt  Iqr  standing  In  front 
of  the  machine  in  the  attempt  to  reach  it 
It  is  dear  that  he  unthinkingly  and  hastily 
assumed  a  risk  which  his  onployw  did  not 
requi»  him  to  take,  and  had  no  reason  to 
believe  that  he  wonld  take.  He  knew  that 
this  machine  was  liable  at  any  time  to  throw 
out  a  board.  He  could  and  should  have  kept 
out  of  its  paflL  His  enployer  is  not  re^Kmsl- 
ble  fOr  the  otmsequences  of  his  unnecessary 
and  thoughtless  act 
Judgment  reversed,  and  new  trial  ordered. 


NATIONAL  GASH  REOI8TCB  CO.  T. 
'     ZANOS  et  at 

(Snpreme  Court  of  Iowa.   July  12,  190ID 

OoErornoKAL  Sale  —  Reoobdiiio— GoHsnuo- 
Tion  OF  Contract. 

Where  the  vendee  of  a  cluittel  contracted 
absolutely  to  pay  for  it  and  gave  notes  for 
the  balance  of  th«  price  after  bla  cash  pay- 
ment, but  the  contract  expressly  provided  that 
title  should  remain  in  the  vendior  until  the 
chattel  was  fully  paid  for,  and  ttiat  It  might 
b«  taken  upon  le^  process  on  a  default  in 
&0J  payment,  the  coutract  was  within  Code,  i 
290S,  providing  that  no  sale  of  personalty 
wherein  the  transfer  of  title  is  made  to  de- 
pend on  any  condition  shall  be  valid  as  against 
a  purchaser  of  the  vendee  unless  the  contract 
be  In  writing  adcnowledged  and  recorded  as  a 
diattel  mortgage. 

[Eld.  Note. — For  cases  In  point,  see  voL  9,' 
Cent  Dig.  Chattel  Mortgages,  {  156;  vol.  4S, 
Cent.  Dig.  Sales,  M  1SS3,  1870,  1384.  1387.] 

Appeal  from  District  Court  Wapello  Coun- 
ty; F.  W.  Elcfaelberger.  Judge. 

Action  in  replevin  to  recover  possession 
of  a  cash  register.  Trial  to  the  court  on  an 
agreed  statement  of  facts.  Judgment  for 
the  plaintiff.  The  d^ndanto  appeal.  Af- 
firmed. 

Smith  ft  Lewis,  for  appellants.  Geo.  F. 
Helndel,  for  appellee. 

SHERWIN,  0.  X  The  plaintiff  manufac- 
tured the  renter  In  qnestimi,  and  sold  it  to 
the  firm  of  Owens  &  O'Nell  undOT  a  writ> 
toi  omtract  signed  and  acknowledged  by 
the  plaintiff  and  duly  recorded.   The  oui- 
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trtct  prided  for  a  caeb  payment,  and  for 
the  execution  and  delivei?  of  notes  for  the 
halancfr  It  also  stipulated  that  If  default 
was  made  in  any  of  the  payments  the  plain- 
tiff might  take  possession  of  and  recover  the 
T^Cister  -without  l^al  process,  and  that  In 
■nch  case  the  p^ments  made  should  be  con- 
sidered as  having  been  made  for  the  nse  of 
the  roister,  and  that  the  title  thereto  Bbonld 
not  pass  until  the  purchase  price  was  paid  In 
full.  The  cash  payment  was  made  by  Owens 
&  O'Xell.  Their  notes  were  accepted  for  the 
balance  of  the  porchase  price,  and  the  reg- 
iBter  was  delivered  to  them.  Some  time 
aft^  the  contract  had  been  duly  recorded, 
Ow^s  &  O'Neil  sold  the  register  to  one  Mc> 
Gnire  for  a  valuable  consideration,  and  there- 
aft^  McGulre  sold  It  to  the  defendant  the 
Toeitti  Brewing  Oompany.  The  contract  In 
question  was  acknowledged  only  by  the 
plalntur,  and  the  brewing  company,  when  It 
purchased,  had  no  actual  notice  thereot 
The  question  for  determination  is  whether 
the  contract  comes  within  the  provisions  of 
section  2905  of  the  Oode,  which  provides 
that  "no  sale,  contract  of  lease,  wherein  the 
tiansfer  of  title  or  ownership  of  personal 
property  is  made  to  depend  upon  any  con- 
dition, shall  be  valid  against  any  creditor  or 
purchaser  of  the  vendee  or  leasee  In  actual 
possession  obtained  In  pursuance  thereof, 
without  notice,  unless  the  same  be  In  writ- 
ing, executed  by  the  vendor  or  lessor,  ac- 
knowledged and  recorded  the  same  as  chat- 
tel mortgages." 

The  appellee  contends  that  under  the  con- 
tract the  sale  of  the  register  was  a  condi- 
tional one  within  the  meaning  of  the  stat- 
ute Willie  the  appellant's  contention  is  that 
it  was  an  absolute  sale,  that  the  contract 
was  In  fact  a  mortgage,  and  that  the  plain- 
tiff had  only  a  lien  on  the  register  to  secure 
the  payment  of  the  notes  taken  for  a  part 
of  the  purchase  price.  As  we  look  at  tbe 
question,  it  bas  already  been  determined  by 
the  decisions  of  this  court  Prior  to  the 
enactment  of  this  statute.  It  had  been  held 
that  an  innocent  purchaser  of  property  from 
one  who  held  It  under  such  a  contract  ac- 
quired no  title  thereto  as  against  the  original 
owuer,  unless  the  original  transaction  was 
fraudulent.  Gash  Bister  Co.  v.  Maloney, 
95  Iowa,  673,  64  N.  W.  618,  and  cases  cited 
therein.  And  tbe  statute  was  enacted  to 
protect  purchasers  against  the  secret  trans- 
fer of  property,  even  If  there  was  no  fraud 
In  tbe  transaction.  Tbe  language  of  the 
statute  is  plain,  broad,  and  direct.  It  says 
that  no  sale,  contract,  or  lease  wherein  tbe 
title  or  ownership  is  made  to  depend  ui>on 
any  condition  shall  be  valid,  etc.  Tbe  con- 
tract under  consideration  expressly  provided 
that  tbe  title  should  remain  In  the  vendor 
until  tbe  register  was  fully  paid  for,  and, 
farther,  that  It  might  be  taken  without  legal 
process  upon  a  default  in  any  payment;  and 
tbe  fact  that  tbe  vendees  had  made  an  abso- 
lute contract  to  pay  tot  the  pn^erty,  and 


had  glvea  thOx  notes  for  a  part  of  tibe  pur- 
chase price,  can  make  no  difference  under 
the  statute.  Similar  contracts  have  been 
construed,  and  held  to  be  wltbln  the  provl- 
sions  of  the  statute,  in  the  following  cases: 
Singer  Sewing  Machine  Oo.  v.  HolcomI\  40 
Iowa,  88;  Mollne  Plow  Co.  v.  Braden,  71 
Iowa,  141,  82  N.  W.  247;  Gaar,  Scott  &  Co. 
V.  B.  W.  Nichols,  115  Iowa,  223,  88  N.  W. 
882;  Donnelly  v.  Mitchell,  119  Iowa,  432,  93 
N.  W.  369;  Cash  Register  ,Oo.  v.  Maloney, 
supra;  Cash  Register  Co.  v.*  Broeksmlt,  103 
Iowa,  271,  72  N.  W.  626.  And  In  National 
Cash  Register  Co.  v.  Schwab,  111  Iowa,  606, 
SZ  N.  W.  1011;  where  we  expressly  held 
that  an  almost  Identical  contract  of  sale  was 
to  be  governed  by  the  provlslous  of  section 
2906,  and  that  Its  acknowledgment  by  the 
vendor  entitled  it  to  record,  and  that  tbe  rec- 
ord thereof  was  constructive  notice  to  cred- 
itors or  subsequent  vendees.  The  cases 
which  we  have  cited  are  controlling,  and  we 
need  not  review  the  decisions  of  otlier  courts 
up<m  wblcb  the  axq;)el]attts  rely. 
the  Judgment  la  affirmed. 


GERMAN  INS.  CO.  OF  FREEFORT  T. 
CHICAGO  A  N.  W.  BT.  CO. 

(Supreme  Court  at  Iowa.   Jidy  12,  1905.) 

1.  RjJLBOADS— Finn— EVIOBNCB— EZPEBTB. 

In  an  action  against  a  railroad  for  fire  al- 
leged to  have  been  negligently  set  oat,  a  qaes- 
tion  asked  of  an  expwt.  If  there  was  any  way 
in  which  fire  ctHnlng  fr<Hn  the  fire  box  could  get 
above  the  netting  m  the  front  end  of  the  en- 
gine withoat  going  through  the  netting,  refer- 
ring  to  the  only  engines  which  could  have  set 
out  the  Are,  waa  competent,  though  calling  for 
a  eondusion. 

2.  Sauk. 

In  an  action  against  a  railroad  for  fire  al- 
leged to  have  been  negligently  set  out,  evidence 
of  qaalifled  witness  describing  the  character  of 
the  engines  which  might  have  set  the  fire  as 
beloi^ng  to  a  certain  class,  and  that  the  qual- 
ity and  equipment  of  such  engines  with  regard 
to  safety  and  the  setting  out  of  fire  were,  as  a 
class,  the  best  engines  defoidaat  oompany  bad, 
and  that  tbe  features  of  a  locomotive  to  bs  eon- 
Bidered  In  connection  with  the  setting  out  of 
fire  were  the  nettings,  diaphragm,  and  plates, 
was  relevant  and  material. 
8.  Sau. 

Evidence  that  an  engine  could  not  be  op- 
erated without  smalt  cinders  escaping  tr<m 
the  smokestack  was  admissible. 
4.  Same — Inbtbuctions  —  Issues— PaxssnTA- 

TION. 

Where  the  exact  points  for  the  decision  of 
the  jury  were  clearly  stated  In  other  parts  of 
the  charge,  it  was  not  prejudicial  error  for  the 
court,  in  stating  the  Issues  to  the  jury,  to 

{tractlcally  copy  the  pleadings  Instead  of  mak- 
ng  a  short  and  succinct  statement  of  the  is- 
sues. 

6.  SA1C&— WlTHDBAwn  I8SUK»— SOBHISBIOH. 

Where  an  iesue  was  withdrawn  during  the 
course  of  the  trial,  it  was  proper  for  the  court 
not  to  submit  It  to  the  Jury. 

p:d.  Note.— For  eases  In  wOnt,  ass  19^  46; 
Cent  Dig.  Trial,  t  82&] 

6.  SAUie— BnBDxn  or  Peoof. 

Where  the  court  In  other  instructions 
diarged  just  what  plaintlfl  was  required  to 


Digitized  by 


Google 


362 


IM  NORTHWEBTBBN  B^POBTEB. 


(Iowa 


■ahow  in  order  to  make  oat  a  case,  plaintiff  was 
not  prejudiced  by  an  Instnictloa  toat  the  bnr- 
<len  of  proof  waa  <m  it  to  establiah  all  ths  ma- 
terial allegations  of  the  petition. 

7.  Same— NiQLiQKSCB. 

Where,  in  an  action  against  a  railroad  for 
"fire  alleged  to  have  been  negligently  set  out, 
tiie  court  charged  that  proof  that  the  fire  was 
set  ont  by  one  of  defendant's  engines  raised  a 
presumption  that  defendant  was  guilty  of  neg- 
ligence, and.  In  order  to  avoid  liability,  the  bur- 
den was  on  defendant  to  overcome  such  pre- 
sumption by  negativing  every  fact  which  would 
Justify  a  finding  of  negligence,  plaintiff  was  not 
prejudiced  by  an  iflatrnction  that,  even  though 
defendant's  engine  set  out  the  fire,  then  could 
be  no  recovery  unless  the  jury  further  found 
that  the  spares  escaped  through  some  negli- 
gence  of  defendant  either  In  faiung  to  keep  the 
locomotive  "in  good  repair"  or  otherwise. 

[Ed.  Note. — For  cases  In  point,  see  toL  46, 
Gent  Dig.  Trial.  {  709.] 

8.  Same— DEnNinon. 

An  instroctlon  defining  negligence  as  the 
failure  to  exercise  that  degree  of  care  and  dili- 
gence that  an  ordinarily  prudent  person  would 
exercise  in  bis  own  affairs  under  l&e  or  similar 
drcnmstanees,  was  not  objectionable  as  elim- 
inating acts  of  commission. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  87, 
Cent  Dig.  Negtigenoa,  H  1*  871-S77.] 

9.  Same— Afplianceb. 

Where  the  jury  was  Instructed  that  de- 
fendant railroad  company  must  have  had  the 
best  appliances  for  preventing  the  setdng  out  of 
fires,  and  that  Its  engines  must  have  been 
properly  handled,  another  ioetmction  requiring 
the  use  of  "appropriate  appliances"  was  not  ob- 
jectionable, as  Buch  term  applied  to  the  best 
appliances  previously  referred  to. 

10.  Saice— Krpaib. 

In  an  action  against  a  railroad  company 
for  the  setting  out  of  fire,  an  instruction  that, 
if  the  fire  was  started  by  aparka  emitted  from 
one  of  defendant's  engines,  defoidant  would  be 
liable  unless  at  the  time  It  had  osed  on  such 
engine  the  best  appliances  for  preventing  the 
setting  out  of  fire,  and  such  engine  was  prop- 
erly handled,  was  not  objectionable  as  eliminat- 
ing defendant's  duty  to  ke^  the  ^gine  In  re- 
pair. 

Appeal  from  DiBtrlct  Court,  Cairoll  Coun- 
ty; F.  M.  Powers,  Judge. 

Action  to  xecover  damages  for  the  destrnc- 
tlon  bjc  Are  of  a  dwelling  house  and  contents 
upon  wbicli  plolntifl  bad  a  fire  Insurance 
l>oUc7  Id  the  snm  of  $1,000,  which  indemnity 
it  paid  to  the  original  owner  of  the  property 
destroyed.  Liability  on  the  part  of  the  com- 
pany Is  predicated  tcpon  Its  setting  out  the 
fire.  Defendant  denied  tiiat  it  was  respon- 
sible for  the  fire,  and  denied  all  negligence 
on  Its  part  It  also  pleaded  a  settlement 
with  the  owner  of  the  property,  but  as  it 
wltbdrew  this  defense  during  the  course  of 
the  trial  the  case  was  submitted  upon  the 
other  Issues  tradered.  There  was  a  trial  to 
a  Jury,  resulting  in  a  verdict  and  judgment 
for  the  defendant  and  plaintiff  appeals.  Af- 
firmed. 

J.  A.  Drain  and  Lee  &  Robb,  for  appellant 
James  C.  Daris,  A.  A.  MclAH^ln,  and  U. 

W.  Beach,  for  appellee. 

DEEMBR,  J.  Something  like  18  errors  are 
assigned  as  a  reason  for  the  reversal  of  the 
Judgment  Not  all  are  argued,  and  we  shall 


only  consider  those  which  seem  to  be  Impor- 
tant or  controlling.  Most  of  these  center 
around  the  instructions  given  and  refused, 
although  there  are  two  or  three  rulings  on 
evidence  wblcb  are  challenged.  These  latter 
relate  to  the  testimony  of  experts  as  to  the 
construction  and  operation  of  engines. 

Claim  Is  made  that  the  defendant  In  the 
negligent  operation  and  construction  of  Its 
engines,  set  fire  to  an  elevator  In  the  town 
of  Glidden,  which  was  communicated  by  this 
elevator  to  the  Insured  dwelling  house  of  one 
Nichols,  totally  destroying  the  same  with  its 
contents.  Defendant  denied  all  negligence, 
and  pleaded  that  its  engines  were  properly 
and  carefully  managed,  and  were  supplied 
with  the  best  known  and  moat  approved  ap- 
pliances for  preventing  the  escape  of  fire  and 
sparks,  which  were  In  good  repair,  and  care- 
fully managed.  In  making  out  Its  case,  a 
witness  who  showed  proper  qualifications 
was  asked  If  there  was  any  way  In  which 
sparks  or  fire  coming  from  the  fire  box  could 
get  above  the  netting  at  the  front  end  of  the 
engine  vrlthout  going  through  the  netting. 
As  this  testimony  had  reference  to  the  only 
engines  which  could  have  set  ont  the  flre,  it 
was  manifestly  competent  and  material. 
True,  it  was  perhaps  In  the  nature  of  a  con- 
clusion, hut  It  was  such  a  one  as  courts 
universally  permit  Yahn  v.  City  of  Ottum- 
wa,  60  Iowa,  429,  16  N.  W.  267.  and  other 
like  cases.  Other  qualified  witnesses  de- 
scribed the  character  of  the  engines  which 
might  have  set  out  the  flre  as  belonging  to 
what  is  known  as  class  "E."  They  were 
then  asked  as  to  the  quality  and  equipment 
of  such  engines  with  regard  to  safety  and 
the  setting  out  of  fires,  and  answered  that 
In  this  respect  the  draft,  netting,  and  appli- 
ances were  constructed  the  same  as  on 
other  engines  on  the  defendant's  system,  and 
that  they  were,  as  a  class,  the  best  engines 
the  company  had.  They  were  also  asked 
what  features  of  a  locomotive  were  to  be  con- 
sidered In  connection  with  the  setting  out  or 
the  prevention  of  fires.  To  this  the  respons- 
es were:  netting,  diaphragm,  plates,  netting 
in  front  end  or  smoke  box  of  the  engine.  Oth- 
er witnesses  were  asked  as  to  whether  an 
engine  could  be  operated  without  small  cin- 
ders escaping  from  the  smokestack.  They 
answered  "No."  Manlfestiy  these  questions 
and  answers  were  each  and  all  competent 
material  and  relevant.  Most  of  the  testi- 
mony was  from  experts  regarding  the  char- 
acter and  construction  of  the  engines,  and, 
although  some  of  the  questions  called  for  an- 
swers in  the  nature  of  conclusions,  they  were 
not  objectionable  on  that  account 

2.  Instead  of  condensing  the  pleadings  and 
giving  a  short  and  succinct  statement  of  the 
issues,  the  trial  court  practically  copied  them 
in  its  Instructions.  This  practice  is  not  to 
be  commended,  but  there  was  nothing  in  this 
case  which  would  In  any  way  confuse  or  con- 
found the  jury.  Moreover,  the  exact  points 
for  decision  by  the  Jury  were  clearly  stated 
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in  otber  parts  of  the  charge  and.  no  preju- 
dice resulted.  City  t.  Moore,  109  Iowa,  476, 
ao  N.  W.  027;  Welch  t.  Ins.  Ca,  U7  Iowa, 
3H  90  N.  W.  828;  Schaefer  t.  Ins.  Co.  (Iowa) 
100  N.  W.  857. 

S.  Error  Is  predicated  upon-the  court's  fail- 
ure to  submit  the  Issue  which  was  with- 
drawn by  tbe  defendant.  No  discussion  of 
such  a  question  seems  necessary.  It  would 
have  been  error  to  have  submitted  It  after 
Its  withdrawal.  West  r.  AverUI,  109  Iowa. 
488.  80  N.  W.  5S6. 

4.  The  court  Instructed  that  the  burden  of 
proof  waa  upon  the  plalntUI  to  establlBh  all 
the  material  all^atlons  of  Its  petition.  If 
this  were  all,  doubtless  the  case  should  be 
rerereed,  for  a  plaintiff  Is  never  required  to 
prove  more  than  Is  necessary  to  entitle  bim 
to  recover;  and  a  Jury,  under  such  an  In- 
struction would  have  difficulty  la  separating 
the  material  from  the  immaterial  matters. 
But  In  other  instructions  tbe  Jury  was  told 
Just  what  plaintiff  was  required  to  show  In 
order  to  moke  out  a  case.  After  reading  tbe 
Instructions  as  a  whole,  the  Jury  could  not 
have  been  left  In  any  doubt  as  to  what  were 
the  material  allegations.  Plaintiff's  petition 
was  in  two  counts,  and  It  Is  contended  that 
It  might  recover  If  It  established  either. 
This  is  fundamentally  correct;  but  in  this 
case  defendant's  liability  was  predicated  on 
a  single  theory,  and  this  was  fairly  submitted 
to  the  Jury.  The  trial  court  Instructed  that 
if  the  Jury  found  that  the  fire  was  set  out  by 
one  of  defendant's  engines,  which  finally  de- 
stroyed tbe  insured  property,  then  the  pre- 
sumption arose  that  defendant  was  guilty 
of  negligence,  and,  in  order  to  avoid  liability, 
the  burden  was  on  defendant  to  overcome 
this  presumption  by  negativing  every  fact 
which  would  Justify  a  finding  of  negligence 
on  its  part  And  In  another  instruction  this 
same  thought  was  practically  repeated.  The 
burden  of  overcoming  this  presumption  of 
Diligence  was  thus  cast  upon  defendant,  and 
the  Jury  was  clearly  instructed  that,  unless 
defendant  overcame  this  presumption,  and 
met  the  burden,  it  was  liable;  and,  If  liable, 
that  the  measure  of  Its  responsibility  was 
fixed  at  the  amount  plalntlfl  paid  tbe  insured 
Nichols,  with  6  per  cent  Interest  from  the 
time  of  payment  This  eliminated  all  collat- 
eral matters,  and  introduced  nothing  that 
plaintiir  was  not  required  to  prove  in  order 
to  recover  on  either  count  of  its  petition. 

5.  After  Instructing .  as  above  with  refer- 
ence to  presumptions,  the  trial  conrt  said  in 
another  Instruction  that  even  though  de- 
fendant's engines  set  out  the  fire,  yet  there 
could  be  no  recovery  unless  tbe  Jury  further 
found  that  the  sparks  escaped  or  were 
thrown  from  the  locomotive  through  some 
negligence  of  the  defendant  either  in  failing 
to  keep  the  locomotive  in  good  repair,  etc. 
Taken  in  connection  with  the  other  Instruc- 
tions, there  was  no  error  here.  Defendant's 
liability  is  bottomed  on  negligence.  True, 
presumptions  arose  aiding  plalntifTs  case,  or 


shifting  the  burden  to  tbe  defendant,  but; 
after  all,  negligence  must  be  shown  by  pre- 
sumption or  otherwise  betoxe  there  Is  any 
liability.  One  Instruction  related  to  tbe 
ground  of  ultimate  liability,  and  the  otber  to 
presumptions  and  tbe  burden  of  proof,  and 
there  Is  no  conflict  between  them,  when  con^ 
sldered  together,  as  all  Instructions  should 
be.  Greenfield  v.  R.  R.  Ca.  83  Iowa.  270. 
40  N.  W.  95;  Hemml  v.  R.  R.  Co.,  102  Iowa, 
25,  70  N.  W.  746;  Perpetual  Co.  v.  Guar- 
antee Co..  118  Iowa.  729,  92  N.  W.  686; 
Colne  T.  B.  R.  Co..  123  Iowa,  468,  99  N.  W. 
134. 

6.  In  defining  negligence  the  court  said: 
"Negligence  Is  a  failure  to  exercise  tliat  de- 
gree of  care  and  diligence  that  an  ordinarily 
prudent  person  would  exercise  in  his  own 
affairs  under  like  or  similar  circumstances." 
It  is  said  that  this  does  not  cover  acts  of 
commission  as  well  as  acts  of  omisslwi,  and 
that  In  this  resepct  It  Is  faulty  and  mislead- 
ing. But  we  think  It  covers  both.  Failure 
to  exercise  care  and  diligence  that  an  ordi- 
narily prudent  person  would  Involves  either 
or  both.  Shultz  v.  Orlfflth,  103  Iowa.  150,  72 
N.  W.  445.  40  L.  R.  A.  117,  Is  ^ot  In  point 

7.  Our  fire  statute  does  not  make  a  rail- 
way company  absolutely  liable  for  fires  set 
out  by  it  Ordinary  and  reasonable  care  on 
tbe  part  of  the  company  Is  ail  that  is  re- 
quired. There  Is  no  unvarying  standard  of 
ordinary  care.  Bverytblng  depends  upon  the 
drcumatances  and  surroundings  of  the  case. 
This  thought  was  submitted  to  the  Jury  un- 
der proper  instructions.  It  Is  generally  held 
that  ordinary  care  on  the  part  of  a  railway 
company  demands  the  use  of  the  best  known 
and  most  appropriate  appliances  for  pre- 
venting tbe  escape  of  fire,  and  the  Jury  in  the 
present  case  was  Instructed  that  defendant 
must  have  had  the  best  appliances  for  pre- 
venting the  setting  out  of  fires,  and  that  Its 
engines  were  properly  handled.  In  another 
instruction  the  trial  court  used  the  words 
"appropriate  appliances."  This  term  bad 
reference  to  tbe  kind  of  appliance  which  the 
Jury  had  theretofore  been  told  the  defendant 
was  required  to  keep.  None  other  would  be 
appropriate  in  view  of  the  former  instruc- 
tion, and  there  was  no  error  here. 

8.  Instruction  7  given  by  the  court  read 
as  follows:  "If  you  find  by  a  preponderance 
of  tbe  evidence  that  the  fire  was  started 
by  sparks  emitted  and  tlirown  from  one  of 
defendant's  engines  while  being  operated  on 
defendant's  railroad,  the  defendant  will  be 
liable,  unless  you  further  find  that  at  that 
time  it  had  in  use  on  said  engine  the  best 
appliances  for  the  preventing  of  the  setting 
out  of  fires,  and  that  the  said  engine  was  at 
the  time  properly  handled"  This  is  criti- 
cised because  it  omits  defendant's  duty  to 
keep  its  engines  In  repair.  This  Instruction 
does  not  attempt  to  cover  the  whole  case, 
and,  so  far  as  It  went,  was  correct.  More- 
over, it  will  be  noticed  that  tbe  Instruction 
says  that  defendant  at  tbe  time  tbe  engine 
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set  out  the  fire  most  have  "had  In  nee  on 
said  engine  the  best  appliances  t(x  the  pre- 
venting ot  the  setting  out  of  fires."  If  It 
did  not  at  that  very  time  have  them  on  that 
particular  engine,  then  defendant  was,  ac- 
cording to  the  Instniction,  negligent  This 
necessarily  iDTOlreB  the  thoaght  that  they 
were  then  In  repair,  otherwise  they  wonld 
not  be  in  use.  Moreover,  In  other  Instmc- 
tltms  this  point,  as  well  as  the  condition  of 
the  right  of  way,  etc.,  was  expressly  coTered, 
and  the  Jury  conld  not  have  been  misled. 
Other  Instructions  are  complained  of  as  be- 
ing contradictory  and  misleading.  Taking 
them  as  a  whole,  we  find  no  such  conflict  as 
counsel  think  they  see.  When  construed  to- 
gether, as  they  should  be,  we  think  they  fair- 
ly presented  the  issnes  to  the  }ury.  Bead- 
ing some  of  them  alone  and  apart  from  oth- 
ers, we  might  find  error,  but,  taken  as  a 
whole,  they  fully  and  fairly  presented  the 
exact  matters  for  decision.  Faust  t.  Hoa- 
ford,  119  Iowa,  97,  93  N.  W.  58;  State  t. 
Urle,  101  Iowa,  411,  70  N.  W.  008;  Martin 
T.  Murphy,  8&  Iowa,  669.  B2  N.  W.  662.  Ap- 
pellant seems  fo  confuse  the  degree  of  car© 
required  of  a  railway  with  reference  to  the 
setting  out  of  flres  with  the  evidence  neces- 
sary to  establish  It  Ordinary  and  reasonable 
care  is  all  that  is  required.  But  aa  Its  en- 
gines contain  fire,  which  is  always  a  dan- 
gerous element,  it  must  use  the  best  known 
and  most  approved  appliances  for  confining 
It  In  other  words,  the  care  must  be  pro* 
portioned  to  the  danger.  The  eleventh  in- 
struction complained  of  by  appellant  holds 
defendant  to  the  exercise  of  ordinary  and 
reasonable  care,  and  the  seventh  required 
the  equipment  of  the  engine  with  the  "best 
appliances,"  and  the  eight  with  "appropriate 
appliances."  We  find  no  prejudicial  error 
In  the  Instructions  as  given. 

9.  As  to  the  instructions  asked  by  the 
plaintiff  and  refused,  we  find  that  such  as 
embodied  correct  propositions  of  law  were 
In  fact  given,  although  not  perhaps  in  the 
exact  language  of  the  request  The  only 
doubtful  question  in  the  case  la  the  instruc- 
tion to  the  effect  that  the  burden  was  upon 
the  plaintiff  to  establish  the  material  allega- 
tions of  Its  petition.  There  are  no  express 
allegations  of  negligence  In  the  petition.  All 
ttiat  la  charged  Is  the  setting  out  of  the  fire 
by  an  engine  during  the  prevalence  of  a 
high  wludatorm,  and  while  structures  along 
the  right  of  way  were  In  a  dry  and  Infiam- 
mable  state.  In  other  Instructions  the  jury 
were  clearly  and  explicltiy  directed  that.  If 
the  fire  was  set  out  by  one  of  defendant's 
engines,  the  burden  of  proof  was  upon  the 
defendant  to  overcome  the  presumption  of 
negligence  arising  therefrom.  All  that  the 
Instruction  complained  of  did  was  to  require 
proof  on  tiie  part  of  the  plaintiff  that  the  en- 
gine did  aet  oat  the  flre.  This,  of  course, 
was  correct^  There  was,  as  we  think,  no 
prejudicial  urror  in  Um  Initmctlon  given  or 


in  the  refusal  to  give  those  asked.  Oolne  t. 
B.  R.  Oo.,  123  Iowa,  458,  99  N.  W.  184;  Per^ 
petual  Co.  v.  Ouarantee  Co.,  supra. 

10.  Lastly,  it  is  argued  that  the  verdict  la 
without  support  In  the  evidence.  The  case 
was  peculiarly  tot  a  Jury,  and  with  its  find- 
ing we  are  not  disposed  to  Interfere.  It  was 
for  the  Jury  to  say  whether  ta  not  defend- 
ant's engine  set  out  the  flre,  and,  If  it  did, 
whether  or  not  defendant  had  met  the  prima 
fade  case  of  negligence  made  out  against  ft. 
There  was  a  conflict  In  the  evidence  on  these 
propositions,  and  in  such  cases  we  do  not,  in 
the  absence  of  some  showing  of  passion  or 
prejudice  Interfere.  There  is  no  locta  ebov- 
Ing  here. 

No  prejudicial  error  appears,  and  tha  Jndc- 
meat  must  be  and  it  la  affirmed. 


EBBILL  T.  OmOEASAW  FABMBRB'  MOT. 
riRB  INS.  00. 
(Snpreme  Court  of  Iowa.   July  12,  190Su) 

1.  FiBB  InsuHAivoB  --  Ikchasb  ov  BnK— 

QlTXBTION  FOB  JXJKT. 

Whether  the  use  of  a  fe«d  cooker  Instead 
of  a  tank  heater  In  an  insured  bnildins  was  an 
increase  of  the  risk,  within  the  meaning  of  an 
insurance  policy,  held  a  question  for  the  Jury. 

[Ed.  Not&— For  cases  in  point  ass  nd.  ^ 
Cent  Dig.  Insnranoe,  I  1741.1^ 

2.  Sami— Bbkaoh  or  WABKunr. 

In  an  acti(m  on  a  policy  of  insuranoe, 
where  nothing  was  shown  to  sustain  the  de- 
fense based  (HI  alleged  false  and  fraodoluit 
warranties  in  the  application,  the  lasns  was 
proiierly  withdrawn  frcon  the  Jury. 

8.  Affbai/— ]B!xciLuaioN  or  Evzobnob— Habh- 
Lias  Ebbob. 

In  an  action  on  a  policy  of  flre  Insurance, 
where  the  question  on  which  defendant  was  en- 
titled to  be  heard  and  to  offer  evidence  was 
whether  there  was  any  greater  hasard  of  loaa 
by  fire  on  account  of  toe  use  of  the  feed  cooker 
In  the  Insnred  bam  than  would  have  been  oc- 
casioned by  the  use  therein  of  a  tank  heater, 
any  error  in  excludins  the  testimony  of  an  vr- 
pert  as  to  whether  the  placing  and  use  of  a 
feed  cooker  in  the  bam,  where  no  fire  had  ever 
been  used  before,  would  have  the  effect  to  in- 
crease  the  haasTd,  not  pnjndleial  to  defend- 
ant 

4.  Insubancb — Cause  of  Loss — Bubdeh  or 

PBOOF. 

Under  Code,  I  1743,  pro?fdbig  that  sny 
oonffitim  or  stipnution  in  a  oontraet  of  in- 
soranos  making  the  policy  ytM  before  the  loss 

occurs  shall  not  prevent  recovery  thereon-  by 
the  insnred,  if  It  sball  be  shown  ny  the  plain- 
tiff that  the  failure  to  observe  onca  provMon, 
or  the  violation  thereof  did  not  eontribnte  to 
the  loss,  the  burdm  is  on  the  i^intUf  In  an 
action  on  a  policy  to  show  that  sudi  violation 
did  not  contribute  to  the  loss. 

[Ed.  Note.— For  cases  In  pohit  see  toL  28, 
Cent.  Dig.  Insurance  |  1660.] 

6.  Sahb— AFraicATZon— OoHsxsuonoH. 

Terms  in  an  appUoation  for  Insnraaos 
which  are  ot  doubtful  or  egntvocal  meaning 
must  be  construed  most  strongly  in  favor  ot  the 

insnred. 

[Ed.  Note. — For  eases  in  p(^t  see  voL  2& 
Cent  Dig.  Insurance,  H  204,  286.] 

Anwal  from  District  Gonr^  Howard  Oomi. 
I7;  L.  B.  rellowi,  JndUb 
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Action  npon  policy  of  InmranoeL  J  augment 
for  plaintiff  and  defendant  appeals.  B»- 

Tened. 

M.  E.  GelBer.  for  appellant  Bifttimff,  Oft- 
t7  4k  Ooodxm,  tot  a^pellee^ 

'WBATBB.  J.  It  1>  conoedea  that  plaintlfl 
bM  a  policy  of  Inrarance  iwaed  by  tbe  de- 
fendant  company  upon  Us  barn,  and  that  dnr- 
Ins  tlie  term  provided  for  In  said  poU<7  the 
bttUding  and  ewtenta  were  destroyed  hj  Are. 
Tbe  defendant  doiiea  anj  liability  on  account 
«f  said  loss  because  tt  la  alleged  that  plain- 
tiff. In  Tlolatlott  of  the  tvnu  aikd  condltiona 
■vt  tlie  contract  uid  wlthont  defendant's  coo- 
eaitp  ^aced  In  his  said  barn  a  stove  or  feed 
€0(dcer.  In  which  Are  was  need,  kept,  and 
maintained,  thereby  Increasing  the  hazard  of 
loss  and  rendering  the  policy  nnll  and  vidd. 
By  a  seomd  eonnt  ot  -the  answer  It  la  alleged 
tiiat,  in  liiB  appUeatlim  for  the  policy  sued 
upon,  plaintiff  falsely  and  fraudulently  rep- 
resented that  no  Are  was  kept  or  used  In  the 
bam.  At  the  dose  of  the  testtmony  the  de- 
fandant  moved  far  a  directed  verdict  In  its 
favor,  which  motion  was  ovornled,  and  there- 
after the  court  directed  a  vwdlct  for  the 
plaintiff.  Bxcqittoi  Is  lakoi  to  each  <tf  theae 
mllnvi. 

For  reasons  which  will  more  fnUy  appear 
In  the  further  dlscnsslon  of  tbe  case,  we  think 
there  waa  no  aror  in  refusing  the  def aid- 
ant's moticMi  for  a  directed  verdict  The  sns- 
tainlDff  et  tbe  motim  In  plaintiff's  favor  ive- 
senta  a  more  serions  Question.  The  plalntUTs 
appllcatlras  for  a  policgr  npon  hla  dwelling 
house  and  bam  contains,  among  other  things, 
tbe  following  questions  and  answers  sub- 
scribed by  him:  "la  tiiere  fire  now  nsed  or 
will  It  be  need  In  buildings  on  tbe  premises 
except  dweltli^?  Xes.  If  so,  where?  Tank 
beater.  Do  any  of  tiie  stovepipes  pass 
throng  board  partitions  ot  floor?  No.  Are 
tiiey  pnqierly  secured?  Tee.  Will  yon  ke^ 
year  ilre  aMtaratns.  stov^lpes,  and  chimneys 
in  good  order,  and  take  proper  care  of  match- 
es and  ashes?  Tes."  Said  application,  which 
Is  onbodled  in  tbe  body  of  the  policy,  con- 
tains also  the  following  clause:  "Any  change^ 
In  tiie  use  ot  the  bnlldings  Insured  which  In- 
creaaea  tbe  risk,  or  ai^  chaiuie  In  the  occn* 
pancy  thereof,  tbe  use  of  fire  In  buildings 
otherwise  than  heretoCcwe  stated  •  •  * 
will  render  tills  poll(7  void."  The  evidence 
tends  to  show  ttiat  at  the  date  of  the  applica- 
tion and  pollf7  there  waa  in  fact  no  fire  used 
in  tbe  bun,  but  thereafter,  in  ttie  (died  or 
addition  C(»istltutlng  a  part  of  the  insured 
bnlUUnK  plaintiff  placed  a  feed  cotfter,  with 
pipe  paning  through  tlie  outer  walL  In  tbte 
cooker  be  had  from  time  to  time  for  several 
months  before  tbe  loss  used  Are  for  tbe  pur> 
pose  of  cooking  feed  for  his  live  stock. 
Whether  the  Are  which  destroyed  the  barn 
originated  from  the  use  of  the  feed  cooker, 
does  not  clearly  appear.  Notblng  Is  shown  to 
aostain  the  defense  based  on  alleged  false  ai^ 


fraudulent  rq^esoitatlona  or  Crauduloit  war^ 
rantles  In  the  application,  and  this  issue  was 
propel  withdrawn  £rom  the  Jury.  The  ap- 
plicatlcn.  In  tbe  questions  and  answers  above 
quoted,  clearly  ccmtanplates  that  Are  may 
and  will  be  nsed  in  a  tank  heater  placed  in 
the  bam,  and,  bad  it  appeared  that  this  waa 
the  eztrat  of  ttie  change  in  use  or  oceiqwncy 
of  that  building  the  ruling  of  the  trial  court 
could  be  readily  sustained.  It  is  shown,  how- 
ever, tbat  'Hank  heater"  and  "feed  conked 
are  not  synonymous  terms,  but  indicate  beat- 
ing devlcea  of  somewbat  different  dmractw. 
Under  a  strict  application  of  the  doctrine  of 
warranties  in  contracts  of  Insurance  which 
formerly  prevailed,  this  variance  from  the 
terms  of  the  i^preoment  would  pwhaps  avoid 
the  policy  and  prevent  a  recovery  1^  tbe 
plaintiff.  But  under  our  insurance  statutes 
(Code,  f  1743).  and  other  related  provisions, 
this  rule  has  been  much  relaxed,  and  a 
breach  of  the  so-called  warranties  or  provl- 
Blons  constltntes,  generally  speaking  no  de- 
fense, if  it  i^q^ear  that  audi  breach  did  not 
occasion  or  contribute  to  the  loss.  Under  tbe 
proviso  ot  tbe  section  above  cited,  the  de- 
t&aae  based  on  a  change  in  the  use  or  occu- 
pancy ot  the  insured  building  is  still  good,  if 
such  change  makea  the  risk  In  fact  more 
baaardons.  In  the  very  nature  of  things, 
whether  the  breach  of  the  alleged  warranty 
or  promise  contributed  to  tbe  toss,  and  wheth- 
er there  vras  in  fact  any  change  In  the  use 
or  occupancy  omtemplated  by  the  terms  ol 
tbe  applicati<m,  and,  if  so,  whether  such 
change  rendered  the  risk  more  haaardous,  are 
ordinarily  questions  for  the  detormination  of 
tbe  Jury.  We  And  nothing  in  the  record  be- 
f<ne  us  which  takes  the  case  out  of  this  gm- 
eral  rule,  and,  in  omr  Judgment  the  defend- 
ant waa  oktltled  to  go  to  the  Jury  upw  the 
issue  presoitad  by  ttie  first  count  of  ite  an- 
awer. 

The  defendant  offered  tesUnuu^  by  a  wit- 
ness who  claimed  to  have  had  a  large  expe- 
rience in  such  matters  to  the  effect  that  the 
use  of  a  feed  ooolw  In  a  bam  under  drcnm- 
stances  audi  aa  were  shown  In  this  case  in- 
crrased  tbe  baaard  of  loss  by  Are.  An  objec- 
tion to  this  class  of  evidence  waa  sustained 
on  tbe  ground  that  the  facte  assumed  did  not 
preset  a  case  for  expert  evidence.  Upon  tbB 
gmwal  question  thus  raised  tbls  court  seams 
to  have  ruled  in  tavw  of  the  poslti<m  taken 
by  the  defendant  Mltdiell  v.  Insurance  Oo., 
32  Iowa,  424;  Bussell  v.  Insurance  Co.,  78 
Iowa,  216,  42  N.  W.  654,  4  li.  a  A  68&  But 
the  error,  if  any,  in  the  raling  complained  ot 
was  without  prejudice.  Tb»  real  quntlon 
UQon  wbicb  the  defendant  waa  entitled  to  be 
heard  and  to  offer  evidence  was  whether 
there  was  any  greater  hasard  of  loss  by  Ore 
on  account  of  tbe  use  ot  the  feed  cooker  in 
the  bam  than  would  have  been  occasioned  by 
the  use  thweln  ot  a  tank  heater ;  but  tbe  In- 
terrogatory put  to  the  witness,  instead  of 
atfdng  an  expert  opinion  upon  that  question. 
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Blmply  demanded  whether  the  placing  and 
ustog  of  a  feed  cotter  In  the  barn,  where  no 
flre  had  evet  bera  used  before,  would  have 
the  effect  to  increase  the  hazard.  This  In- 
quiry, under  our  Int^retation  of  the  policy, 
was  Irrelevaiit  and  immaterial,  and  the  ex* 
elusion  of  the  answer  is  something  of  which 
the  defendant  cannot  complain.  Some  other 
rulings  upon  the  introduction  of  testimony 
are  excepted  to,  but  we  find  none  which  in 
our  oplni<m  involTes  prejudicial  ^ror. 

The  defendant  Insists  that  the  policy,  prop- 
erly construed,  does  not  permit  the  nse  of 
flre  in  the  bam,  elth«  in  a  tank  heater  or  a 
feed  cooker,  or  In  any  manner  whatever.  On 
the  other  hand.  It  Is  the  contention  of  the 
plaintiff  that  the  afflrmatlTe  answer  to  the 
question  in  the  application  whether  flre  will 
be  used  In  the  buildings  other  than  the  dwell- 
ing bouse  gives  an  unrestricted  right  to  use 
flre  In  any  and  all  methods  In  which  It  Is  or- 
dinarily employed  for  heating  or  cooking 
purposes,  and  that  the  answer  "Tank  heater," 
given  to  the  next  question,  "Where?"  Is 
meaningless,  and  does  not  narrow  or  limit 
the  right  reserved  by  the  answer  to  the  flrst 
question.  We  think  neither  position  is  sonnd, 
and  that  the  terms  employed,  fairly  con- 
strued, must  be  held  to  mean  by  the  flrst  an- 
swer that  the  Insured  reserved  the  right  to 
use  flre  in  the  bam,  and  by  the  second  answer 
he  represented  that  such  flre  was  to  be  used 
In  a  tank  beater.  If,  as  a  matter  of  fact,  a 
feed  cooker  differs  materially  from  a  tank 
heater,  it  was  a  technical  violation  of  the 
terms  of  the  policy ;  but  If  the  facts  are  such 
that  a  Jury  could  properly  find  that  the  use 
of  a  flre  In  the  former  device  or  apparatus 
did  not  Increase  the  hazard  over  that  which 
would  have  been  created  by  the  latter,  and 
the  change  or  substitution  did  not  In  fact 
cause  or  contribute  to  the  loss,  then  the  fail- 
ure to  observe  the  conditions  of  the  policy  in 
this  respect  constitutes  no  defense,  and  plain- 
tiff is  entitled  to  recover.  If,  however,  these 
facts  are  not  made  to  appear,  then  no  recov- 
ery can  be  had.  Counsel  for  appellee  seem  to 
proceed  on  th6  theory  that,  the  change  or 
substitution  of  the  feed  cooker  for  the  tank 
heater  being  established,  the  burden  is  upon 
the  defendant  to  show  that  the  change  con- 
tributed to  the  loss,  but  such  is  not  the  stat- 
ute. The  provision  Is  (Code,  {  1743),  that  a 
violation  of  a  condition  of  the  policy  shall 
not  defeat  the  right  of  recovery  thereon  "If 
It  shall  he  shown  by  the  plaintiff"  that  such 
violation  did  not  contribute  to  the  loss.  This 
clearly  places  the  burden  as  to  this  ta.ct  upon 
the  insured. 

There  was  no  error  in  granting  a  clunge 
of  venue  from  Chickasaw  county.  While  a 
dralal  of  the  application  would  probably  not 
have  been  erroneous,  the  trial  court  is  vest- 
ed with  a  wide  discretion  in  such  matters, 
and  we  see  nothing  in  the  record  to  indicate 
that  such  discretion  was  here  abused. 

Other  questions  argued  are  upon  matters 


not  vital  or  material  to  the  issne  i>reseaited, 
or  are  such  aa  are  not  likely  to  arlae  upon  a 
retrial. 

It  may  properly  be  forthv  uld  ftoA  the 
policy  In  salt  la  snnewhat  nnomal  in  reqiect 
to  Its  form  and  contaits.  It  opens  with  a 
single  sentence  to  the  effect  that  the  company 
"Insures  the  applicant  In  accordance  wldi  the 
foUowing  c<^y  of  appllcattcm  and  Articles  of 
Incorporation  and  By-Laws  on  12ie  ba<A  of 
this  certtflcate."  Followlnc  tiiis  statement 
Is  a  copy  of  tlie  application  in  full,  to  which 
Ifl  attached  the  fnrtti«  statemoit  that  "upon, 
approval  whweof"  the  company  **lia8  caused 
these  presents  to  he  signed  by  its  Prertdent 
and  attested  lor  its  Secretary."  This,  with 
the  date  and  the  signature  of  the  offlcon,  con- 
stitutes the  entire  contract  The  articles  and 
by-laws  printed  on  the  back  cwtaln  no  pro- 
vision which  is  here 'in  controversy,  and  we 
are  obliged  to  look  to  application  alone  tor 
the  terms  of  the  agreement  That  instru- 
ment is  not  In  all  respects  free  from  ambigu- 
ity and  uncertainty,  and,  in  accordance  with 
the  well-established  rule  of  insurance  law, 
these  terms  of  doubtful  or  equivocal  mesnlne 
must  be  c(Histrued  most  strongly  in  favor  of 
the  Insured. 

For  the  reasons  hereinbefore  stated,  a  new 
trial  must  be  ordered,  and  the  Judgment  ap- 
pealed  from  is  therefore  reversed. 


STURGBS  V.  TAIL. 
(Supreme  Court  of  Iowa.    July  12,  1905.) 

1.  Couimw  —  BoASD  Of  Supnnsois  —  Ap- 

FUI/— PBSSmCFTIONS. 

Where,  on  appeal  from  the  selectioo  by  the 
board  of  supervisora,  under  Code,  {  441,  of  an 
official  newspaper,  appellant's  bond,  with  a 
transcript  of  proceediogs,  waa  filed  in  the  dis- 
trict court  on  February  6,  1904,  the  bearing 
having  been  bad  on  January  15th,  It  will  be 
presumed  that  the  bond  was  approved,  as  re- 

aoired  by  law,  within  20  days  fr«n  the  date  of 
le  order  appealed  from. 

2.  SAICK— APPBAL^AfPBOTAL  Ot  BORO. 

Code,  S  441,  in  relation  to  the  selection  of 
an  official  newspaper  by  a  board  of  supervisors, 
provides  that  In  case  of  a  contest  by  a  publish- 
er be  shall  have  the  right  of  appeal  to  the  dis- 
trict court,  to  be  taken  as  In  ordinary  at*- 
tions.  Held,  that  on  such  an  app^  the  bond 
given  by  appellant  la  to  be  approved  by  the 
county  auditor,  who  Is  ex  ofildo  cteA  ot  the 
board. 

3.  Sahb— Selection  or  OmouL  Niwspapbb 
—Contest  —  Heabing  —  Evidence  — Ao- 

JOUBNMEKT. 

Code,  i  441,  relating  to  the  selection  of  an 
official  newspaper  by  a  county,  provide  that, 
if  a  contest  is  developed,  a  day  is  to  be  named 
by  the  board  on  or  before  wmch  each  contest- 
ant must  deposit  with  the  county  auditor  a  cer- 
tified statement  giving  tiie  names  of  the  sev- 
eral poet  offices  and  the  number  and  names  of 
bona  fide  yearly  subscribers.  Held,  that  where 
on  a  contest  one  of  the  publishers  failed  to  make 
such  BtatnneDt  as  required,  but  merely  filed 
his  affidavit  as  to  his  total  snbseriptimi  list, 
the  board  had  no  authority  to  adjourn  to  a 
subsequent  date  to  permit  the  delinquent  party 
to  produce  a  proper  statemenc 
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Appeal  Crom  District  Oonrt  C^wford 
Oonntr;  Z.     CBiurch,  Jad«e. 
The  opinion  states  the  case.  Affirmed. 

Maurice  O'Oomior,  tor  antaUaiit  Lb  SL 
Goodwin,  tor  appellee. 

WEAV&R,  X  The  plaintiff  Is  the  pn^rle- 
tor  of  a  newqjaper  known  as  the  "Charter 
Oak  Times,"  and  the  defendant  Is  proprietor 
of  another  newspaper  known  as  the  "Ob- 
server," both  being  published  tn  Crawford 
county,  Iowa.  Each  of  said  parties  applied 
to  the  board  of  supervisors  to  hare  his  paper 
selected  as  an  "official  newspaper"  of  the 
comity  for  the  year  1804.  On  January  7, 
1901,  the  board  of  supervisors  In  regular  les- 
slon  fixed  January  13, 1904,  at  1  o'clock  p.  m., 
as  the  time  for  hearing  and  determining  the 
contest  thus  arising.  At  that  time  the  plain- 
tiff filed  a  verified  list  of  names  and  post- 
office  addressee  of  resident  subscribers  to  the 
Charter  Oak  Times,  as  required  by  Code,  6 
441,  while  the  defendant  made  no  showing  of 
bis  list  except  by  affidavit  as  to  the  total 
number  claimed  by  him.  The  board  of  supers 
visors  at  first  voted  to  select  the  defendant's 
paper,  hut,  on  objections  raised  by  plaintiff, 
rescinded  its  action,  and  continued  the  hear- 
ing until  January  15,  1004.  At  this  bearing 
the  defendant  was  allowed  to  produce  a 
sworn  list  of  his  subscrlba's,  and  thereupon 
it  was  again  voted  to  select  the  Observer  as 
an  official  paper,  and  to  reject  the  plalntlCTs 
claim  for  the  Charter  Oak  Times.  From  this 
order  the  plaintiff  appealed  to  the  district 
court,  which  found  that  the  action  of  the 
board  in  iwrmlttlng  the  defendant  to  file  its 
verified  subscription  list  after  the  hearing 
had  on  January  13,  1904.  was  unauthorized, 
and  therefore  reversed  the  order  made  by  the 
board,  and  adjudged  the  plaintiff  entitled  to 
the  selection.  From  this  Jodgment  the  de* 
fendant  appeals. 

The  first  question  presented  goes  to  the  Ju- 
risdiction of  the  dtotrict  court  to  entwtain 
the  plaintiff's  appeal.  At  the  time  the  final 
order  was  entered  by  the  board  of  supervisors 
respecting  his  application  the  plaintiff  except- 
ed thereto,  and  gave  notice  of  an  appeal,  a 
memorandum  of  which  was  entered  In  the 
record  of  the  proceedings.  Thereafter  plaintiff 
delivered  an  appeal  bond  to  the  county  au- 
ditor, ex  officio  clerk  of  the  board,  who  ap- 
proved It  The  date  of  the  approval  Is  un- 
certain, hut  the  presumption  of  regularity 
which  attaches  to  all  official  acts,  and  the 
fact  that  said  bond,  with  the  transcript  of 
proceedings,  was  filed  in  the  district  court 
by  said  auditor  on  February  6,  1004,  Is  suffi- 
cient to  sustain  the  conclusion  that  approval 
was  made  within  20  days  from  the  date  of 
the  order  appealed  from.  The  objection  to  the 
sufladeocy  of  the  appeal  to  the  district  court, 
which  Is  most  relied  upon  by  the  defendant, 
is  based  upon  the  proposition  that  the  latter 
has  no  power  or  authority  to  approve  an  ap- 
peal bond.  It  Is  said  there  Is  no  express  pro- 


Tltion  of  the  statute  giving  such  power,  and 
that  the  holding  of  this  court  in  Wlndsw  t. 
Folk  County,  IIS  Iowa,  738,  87  K.  W.  704„ 
governs  the  question  raised.  As  to  fbft 
dedsion  referred  to,  we  do  not  think  It  la  in. 
point  The  substance  of  the  rule  then  af- 
firmed is  that,  wbere  the  statute  provides  for 
the  presentation  of  a  petition  to  the  board 
supervisors,  a  mere  filing  of  such  papw  with, 
the  auditor  Is  not  BOfflctent  The  reasws 
which  were  tbou^t  controlling  under  the 
circumstances  of  that  case  are  not  applicable 
to  a  proceeding  already  begun  and  pending 
before  the  board,  of  which  the  auditor  la 
clerk,  and  of  whose  records  he  Is  ciutodlan. 
The  section  of  the  Code  which  allows  an  ap- 
peal In  this  kind  of  proceedings  prorldes 
simply  that  It  shall  be  taken  "as  In  ordinary 
proceedings."  Code,  §  441.  Now,  it  Is  ob- 
vious that  it  is  Impossible  for  om  who  de- 
sires to  take  such  an  appeal  to  follow  liter- 
ally the  course  provided  by  law  for  an  appeal 
from  a  Justice  of  the  peace  to  the  district 
court,  or  from  the  district  court  to  the  Su- 
preme Court;  and  In  the  absence  of  specl&c 
directions  as  to  notice,  bond,  and  other  -req- 
uisites for  invoking  the  appellate  Jurisdiction 
he  must  adopt  a  procedure  which  Is  analo- 
gous to,  rather  than  identical  with,  the  meth- 
ods employed  to  perfect  an  appeal  In  ordinary 
actions.  For  Instance,  Code,  8  441,  does  not 
In  terms  provide  that  any  bond  shall  be  nec- 
essary to  perfect  an  appeal ;  but  In  Starr  v. 
Ingham,  84  Iowa,  580.  51  M.  W.  175,  we  held 
that  OS  an  appeal  from  a  Justice  of  the  peace, 
could  only  be  perfected  by  a  proper  bond, 
such  security  must  be  held  essential  to  an 
appeal  from  an  order  of  the  supervisors  se- 
lecting an  official  papor.  In  courts  of  record 
where  a  bond  Is  to  be  given  pursuant  to  re- 
q\ilrement  of  law  or  order  of  court  and  no. 
other  provision  is  made  for  its  approval.  It 
is,  we  think,  an  Invariable  rule  that  the  clerk 
Is  the  officer  with  whom  It  is  to  be  deposited 
and  by  whom  it  should  be  approved.  A  Jus- 
tice of  the  peace  la  his  own  clerk,  and,  acting 
in  this  clerical  or  ministerial,  rather  than 
Judicial,  capacity,  be  files  and  approves  bonds 
for  appeal  from  Judgments  rendered  in  his 
court  The  board  of  supervisors,  in  passing 
upon  a  ccmtest  of  this  kind,  acts  as  an  infe- 
rior court  or  tribunal  of  which  the  auditor  is 
clerk.  He  keeps  the  record,  is  custodian  of 
the  county  seal,  and  is  depositary  of  all  the 
books  and  files  pertaining  to  the  proceeding. 
The  board  Is  in  regular  session  only  once  in 
three  months,  and  then  perhaps  only  a  few 
days  at  a  time,  while  the  office  of  the  county 
auditor  is  open  on  ev^y  business  day  of  the 
year.  To  say  that  an  appeal  bond  which 
must  be  perfected  In  20  days  must  be  filed 
with  or  approved  by  the  board  In  open  ses- 
sion would  in  many  cases  serve  to  defeat  the 
right  entirely.  Being,  as  already  suggested, 
a  merely  clerical  or  ministerial  duty,  with 
which  the  statute  does  not  expressly  charge, 
the  board  as  sucht  and  bein^  moreover, 
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duly  which,  under  sach  drcnmstances,  In  or- 
dinary actions  ia  performed  by  the  derk,  we 
think  the  auditor,  as  clerk  of  the  tribunal 
from  which  the  appeal  Is  taken,  Is  the  proper 
<^cer  to  Teceire  and  approve  the  bond. 
Such,  BO  far  as  we  are  aware,  has  heoi  the 
practical  Interf rotation  whldi  has  been 
placed  upon  the  statnte  lor  county  officers  and 
trial  courts,  and  the  unlTeraal  practice  In 
proeecutlDg  appeals  in  cases  (tf  Ols  kind.  We 
may  note  also  ttiat  the  statute  under  which 
tZds  appeal  Is  taken  makes  no  express  re- 
'qulranoit  that  the  auditor  shall' furnish  a 
transcript  of  the  proceedings  before  the 
board  for  the  use  and  Information  of  the  dis- 
trict court  upon  the  appeal,  and  yet  we  think 
no  one  will  deny  that  such  is  bis  duly,  and 
that  his  action  in  that  respect  does  not  re- 
quire the  sanction  or  authorization  of  the 
board  In  session.  Indeed,  every  step  and  de- 
tail In  this  class  of  appeals— the  bond.  Its 
form,  amount,  approval,  time  of  filing,  and 
where  to  be  filed;  the  notice  If  any,  and  on 
whom  to  he  served,  whtti  to  be  swved,  and 
where  to  be  returned;  the  transcript,  by 
whom  to  be  made,  and  when  and  where  to  be 
filed — are  each  and  all  matters  of  construc- 
tion to  be  derived  solely  from  the  general  and 
somewhat  vagne  reference  to  "ordinary  pro- 
ceedings," and  we  think  we  are  not  unduly 
«nlarglng  npon  the  scope  and  meaning  of  that 
expression  in  holding  that  the  appeal  hi  per- 
fected within  the  Intention  of  the  statute 
when  the  bond  in  filed  with  and  approved  by 
the  auditor. 

We  DOW  turn  to  the  appellant's  exertion 
to  the  ruling  of  the  trial  court  that  the  list 
of  subscribers  to  the  Observer  filed  on  Janu- 
ary 16,  1904,  was  not  entitled  to  consldera^ 
tlon  by  the  board  of  suvervlsorB.  The  stat- 
ute (section  441)  provides  that  the  selection  of 
official  newspapers  shall  be  made  at  the  Jan- 
uary session  of  the  board  In  each  year,  and 
If,  upon  the  meeting  of  the  board,  a  contest 
Is  developed,  a  day  is  to  be  named  by  the 
board  on  or  before  which  each  contestant 
must  deiwslt  with  the  county  auditor  "a  cer- 
tified statement  subscribed  and  sworn  to  be- 
fore some  competent  officer  giving  the  names 
of  the  several  post  offices  and  the  number  and 
names  of  the  bona  fide  yearly  subscribe  re* 
celving  the  paper  through  each  of  said  offices 
living  within  the  county ;  such  statements  to 
he  In  sealed  envelopes  and  opened  by  the 
county  auditor  upon  the  direction  of  the 
board  of  supervisors" ;  and  the  applicant  who 
shall  thus  make  showli^  of  the  lai^er  list  of 
resident  subscribers  becomes  entitled  to  the 


Selection.  Acting  under  this  provision,  the 
board  of  superrlsors  In  the  presoit  case,  bar- 
ing ascertained  that  a  contest  existed,  named 
January  13.  1904,  at  1  o*cloA  p.  m.,  as  llie 
time  for  the  liearlng.  According  to  the  dear 
and  express  terms  of  flw  atatnte,  It  thereuptm 
became  the  duty  «f  the  parties  desiring  to 
proceed  with  the  contest  to  make  and  file 
with  ihe  auditor  sealed  and  Trifled  lists  of 
their  resident  subscribe  "on  or  before"  the 
time  tbOB  fixed.  The  plalntUT  did  file  aaxih  a 
list,  bnt  tlie  d^imdant  contented  himself  with 
filing  an  affidavit  stating  his  paper  bad  a 
given  number  of  resident  yearly  sabscrU>ers, 
hut  giving  neither  their  names  nor  poet-office 
addresses.  Upon  Oils  showing  the  plalntllt, 
the  only  ctmtestant  who  presented  the  proof 
whldb  tiie  statute  requires,  was  beyond  ail 
question  entitled  to  the  selection;  but  the 
board  postponed  further  hearing  for  two 
days,  at  which  time  the  defendant  was  per- 
mitted to  produce  for  the  first  time  a  sworn 
list  of  his  subscribers,  which  appeared  to  he 
slightly  In  excess  of  plalntlfTa  In  holding 
that  this  list  was  filed  in  time,  and  entiUed 
the  defendant  to  the  selection,  the  board  of 
supervisors  was  clearly  In  error,  and  the  dis- 
trict court  ruled  correctly  in  reversing  the 
order.  The  law,  in  providing  that  the  list 
shall  be  filed  "or  on  before"  the  time  named 
by  the  board,  and  that  sudi  lists  shall  be 
sealed  until  opened  by  the  auditor  upon  order 
of  the  t)oard,  seeks  to  guard  the  selection,  so 
far  as  may  be  possible,  from  any  unfairness; 
and  to  hold  the  board  of  super^sors  may  ig- 
nore these  safeguards,  and,  aftmr  the  contest- 
ants have  made  a  show  of  hands  which  enti- 
tles one  of  them  to  the  selection,  continue  the 
hearii^  and  permit  the  loser  to  make  for  the 
first  time  the  proof  which  by  law  he  was  re* 
quired  to  file  on  or  before  the  day  first  nam- 
ed. Is  to  rob  the  statute  of  all  meaning  and 
effect,  and  open  the  door  to  the  grossest  fa- 
voritism. 

It  may  be  true,  as  contended  by  counsel, 
that  the  defendant's  newspaper  did  tn  tact 
have  the  larger  numbor  of  subscribers.  With 
that,  under  the  record  before  us,  we  have  noth- 
ing to  do.  To  entitle  falm  to  the  selection  to 
which  his  subscription  list  made  him  eli^^ble, 
it  was  his  duty  to  file  the  required  verified 
list  on  or  before  the  day  named  for  the  hear* 
Ing.  January  13,  1904.  This  he  did  not  do. 
and  was  therefore  in  no  position  to  contest 
the  selection  of  the  plaintiff.  It  follows  that 
the  Judgment  of  the  district  court  was  right, 
and  is  affirmed. 

Affirmed. 
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SMITH  tt  ftL  T.  FIRST  STATS  BANK  OF 
TYLER. 

(Snpreme  Ooart  ot  Mbuieaota.   July  28,  1900.) 

1.  Pbokissost  Nots— What  OoHRiruna— 

BXCHAirOM  AND  GOIXEOIION  CHABGM. 

An  taMtnunent  in  the  general  form  ot  * 
promissory  note,  whereby  the  maker  promisee 
to  pay  a  definite  eum,  with  exchange  and  col- 
lection diarges,  ii  not  a  promissory  note. 

[Bd.  Note. — For  cases  In  point,  see  voL  1, 
Ont.  Dig.  Bills  and  Notes,  H  43,  402.] 

2.  SaMK— IlfDOBSKMKRT— LJABIUTT. 

The  indorsement  of  >n<^  an  instmment  by 
the  payee  does  not  create  the  liability  which 
follows  from  the  indorsement  of  negotiable  pa- 
per. Heifer  v.  Alden.  8  Minn.  822  (Oil  233), 
and  Hart  t.  Wwatmsn.  7  Minn.  74  (Gil.  EiO), 
distlngnished. 

LEd.  Note. — ^For  cases  in  _polnL  ms  vol*  T> 
Gent.  Dig.  BUls  and  Notes,  |  m] 

(SyUabns  by  the  CSourt.) 

Appeal  from  District  Court,  Lincoln  Ooun- 
tj;  B.  F.  Webber,  Judge. 

Action  by  D.  O.  Smith  and  others,  as  tbe 
Pet^le's  Bank  of  Manlto,  111.,  against  the 
First  State  Bank  of  Tyler.  Action,  dismiss- 
ed. From  an  order  denying  a  new  tzlal, 
plalntlfFB  appeal.  Affirmed. 

WUson  A  Mercer,  for  appellanti.  ^rgll 
B.  Seward,  for  respondent 

START,  0.  J.  Action  to  recover  damages 
for  the  defendants  failure  to  protest  an 
alleged  promissory  note.  Tbe  trial  court, 
when  the  plalntlfiFs  rested,  granted  the  de- 
fendant's motion  to  dismiss  the  action,  and 
tbe  plaintiffs  appealed  from  an  order  den7> 
«    ing  their  motion  for  a  new  trial. 

The  instrument  here  in  qnestlon  is  in 
tbe  words  following,  namely:  "Arco,  Minn., 
June  21st,  1902.  Nov.  Ist  after  date  for  value 
rec^Ted  we  promise  to  pay  Smith  ft  Zlm- 
mer,  or  order,  the  sum  of  Four  Hundred 
tblrty-flre  Dollars,  with  Exchange  and  col- 
lection charges  at  First  State  Bank  of  Ty- 
ler, Minn,  with  interest  from  Hat  at  tbe 
rate  of  eight  per  annum  until  paid.  Peder- 
Bon  Bros."  This  obligation  was  sold  and 
indorsed  by  the  payees  thereof  to  tbe  plain- 
tiffs before  maturity,  who  sent  it  to  the 
defendant  for  collection  and  protest  If  not 
paid  when  due.  It  was  not  so  paid,  nor 
was  it  protested.  The  makers  are  lusolTent, 
and  this  action  was  brought  to  recover  the 
amount  of  the  note  from  the  defendant 
Tbe  ba^  of  the  dedslon  of  tbe  trial  court 
was  to  the  effect  that  the  Instrument  was 
not  a  promissory  note,  and  the  plaintiffs 
lost  nothing  by  the  failure  of  the  defendant 
to  protest  it 

Tbe  sole  question  for  our  decision  Is 
whether  tbe  Instrument  Is  a  promissory  note, 
for.  If  It  be  not  the  rules  of  tbe  law  mer- 
chant cmicenilng  notice  and  protest  do  not 
apply,  and  the  plaintiffs  lost  nothing  by  tbe 
defendant's  failure  to  jvoteet  It  2  Daniel, 
Neg.  Ins.  t  070;  4  JCnc.  of  Law,  403.  A 
promlssorr  note  la  an  unconditional  promise 


In  writing  for  tbe  pftyment  of  a  certain  snm 
of  mon^.  It  Is  an  essential  condition  of  « 
promissory  note  that  there  be  no  nncwtalnty 
as  to  tiie  amount  It  calls  for  at  any  partic- 
ular time.  If  the  promise  be  to  pay  a 
stated  snm,  plus  or  minus  an  indefinite 
amount,  it  is  not  a  promissory  note.  Lor- 
ing  T.  Anderson  (Minn.)  lOi  N.  W.  722. 

AnothOT  form  of  the  qoestlcHi,  then,  is 
whether  the  amount  called  tot  by  this  In- 
strument is  definite  and  certain.  It  calls 
for  Uie  payment  of  $436.  plus  exchange  and 
collection  charges  at  a  certain  bank.  It  Is 
to  be  noted  that  the  Instrument  does  not 
call  for  the  payment  of  the  collection  char^ 
ges  of  the  baiA,  but  the  principal  sum,  ex- 
change, and  collectiou  diarges  are  to  be 
paid  at  the  bank.  Or  In  other  words,  by 
tbe  terms  of  the  contract  the  holders  of 
tlie  Instrument  or  th^  agent  could  have 
presented  it  at  maturity  to  the  bank,  and 
demanded  payment  thereon  not  only  of  tbe 
principal  sum  and  exchange,  but  their  col- 
lection charges.  How  much?  By  whom 
and  bow  shall  the  question  be  determined? 
In  the  case  of  Jtmes  t.  Badats,  27  Minn. 
240,  6  N.  W.  800,  it  was  held  that  a  note 
negotiable  in  form,  whereby  the  maker  prom* 
Ised  to  pay  a  definite  sum  of  money  and 
reasonable  attorney's  fees,  was  uncertain 
as  to  the  amount  of  money  to  be  paid,  and 
hence  It  was  not  negotiable:  tliat  is,  it  was 
not  a  promissory  note. 

In  the  case  of  HastlngB  t.  Thompson,  54 
Minn.  184,  SS  N.  W.  968,  21  11.  R.  A.  178,  40 
Am.  St  B^.  815,  the  writt^  instruments 
upon  which  the  action  was  based  were  In 
the  form  of  promissory  notes,  and  called 
for  the  luyment  of  a  spedflc  snm  of  money, 
with  current  exchange  on  New  Twk  City. 
The  action  was  by  an  indorsee  of  the  notes 
before  maturi^.  The  answer  stated  a  good 
defense  to  the  Instruments  in  the  hands  of 
the  Indorsee  if  they  were  not  promissory 
notes.  The  opinion  of  the  court  was  given 
by  Mr,  Justice  Mitchell,  who  said:  "The 
only  point  raised  on  this  appeal  Is  whether 
the  instruments  sued  on  are  promissory 
notes,  for,  if  they  are,  they  are  unqtiestion- 
ably  n^fotlable,  under  the  law  merchant 
*  *  *  Upon  examination  of  tbe  r^orts  and 
text-books,  it  Is  surprising  how  Uttie  direct 
authorily  of  any  value  Is  to  be  found  as  to 
tbe  effect  of  the  addition  of  such  a  provlslcu 
to  an  Instrument  for  the  payment  of  money. 
Daniel,  Randolph,  and  Tledeman  state.  In 
general,  that  such  a  provision  does  not  af- 
fect the  commercial  or  negotiable  charaeta 
of  the  paper,  but  none  of  them  discuss  It  at 
any  length,  and  all  of  them  treat  of  the 
question  as  If  it  only  went  to  the  negoUa- 
blllly  of  tbe  Instruments,  whereas  tiie  real 
question  lies  back  of  that,  and  is  whether 
tbey  are  promissory  notes  or  bills  of  ex- 
change at  all.**  *  The  court  held  that  the  In- 
struments were  promissory  notes,  and  there- 
fore negotiable.  The  reason  given  for  this 
conclusion  was  that  the  amount  called  for 
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by  the  notes  was  not  made  uncertain  by  the 
stipulation  to  pay  exctaanse,  because  the 
rate  of  exchaoge  was  a  matter  of  commer- 
cial knowledge  or  easily  ascertainable. 
Whether  or  not  this  conclusion  Is  in  accord- 
ance with  the  weight  of  authority  we  need 
not  stop  to  Inqolre,  for  it  must  now  be  ac- 
cepted as  the  law  of  this  state.  It  may, 
however,  be  suggested  that  It  Is  in  some 
respects  a  departure,  for  practical  reasons, 
from  the  original  rule,  that  one  of  the  es- 
sential qualities  of  a  promissory  note  Is  that 
the  amount  to  be  paid  must  be  definitely 
fixed,  and  ascertainable  from  the  face  of 
the  paper,  without  the  necessity  of  resorting 
to  any  extrinsic  evidence,  and  that  for  this 
reason  the  doctrine  of  the  case  ought  not  to 
be  extended. 

If  the  only  element  of  uncertainty  in  the 
Instrument  here  In  question  was  the  luromise 
to  pay  exchange,  it  would  necessarily  fol- 
low, from  the  decision  in  the  case  of  Hast- 
ings T.  Thompson,  that  It  was  a  promissory 
note;  but  such  is  not  the  case,  for  the  prom- 
ise to  pay  collection  charges  introduces  an 
additional  element,  of  imdoubted  uncertain- 
ty. This  promise  to  pay  collection  charges 
Is  quite  as  uncertain  as  a  promise  to  pay 
reasonable  attorney's  fees,  for  what  a  col- 
lector may  lawfully  charge  in  a  given  case 
cannot  readily  or  definitely  be  ascertained, 
for  It  depends  upon  no  uniform  rule  or  prac- 
tice, and  is  more  or  less  under  the  control 
of  the  holder  of  the  instrument  This  case, 
then,  is  ruled  hy  that  of  Jones  t.  Badatz, 
and  not  hy  Hastings  y.  Thompson;  and  we 
therefore  hold  that  the  instrument  here  in 
question  is  not  a  promissory  note,  and  hence 
it  Is  not  a  negotiable  instrument,  for  the  rea- 
son that  the  sum  of  money  to  be  paid  Is  un- 
certain. See  First  Nat.  Banli  v.  Slette,  67 
Minn.  425,  69  N.  W.  1148,  64  Am.  St  Bep. 
429,  In  which  it  was  held  that  an  Instrument 
in  the  general' form  of  a  promissory  note,  but 
made  payable  In  New  York  or  Chicago  ex- 
change, was  not  a  promissory  note,  because 
not  payable  In  money,  and  therefore  It  was 
not  negotiable.  It  is  claimed,  however,  by 
the  plaintiffs,  that,  If  the  instrument  here  In 
question  be  not  negotiable  paper,  yet  Its 
Indorsement  by  the  payees  operated  as  a  bill 
of  exchange  drawn  on  the  makers  for  the 
amount  thereof,  to  which  the  rules  of  the  law 
merchant  concerning  protest  and  notice 
would  apply.  The  cases  of  Heifer  v.  Alden,  3 
Minn.  332  (Gil.  232).  and  Hart  t.  Eastman,  7 
Minn.  74  (Oil.  50),  are  relied  upon  in  support 
of  this  proposition.  The  action  In  the  first 
case  cited  was  based  upon  an  Instrument 
made  by  the  regents  of  the  University  of 
Minnesota,  which  was  in  form  a  negotiable 
promissory  note,  whereby  the  makers  prom- 
ised to  pay  to  the  order  of  the  payees  a  defi- 
nite and  certain  sum  of  money,  absolutely 
and  at  all  events.  There  was  attached  to  the 
note  the  official  seal  of  the  makers,  and  for 
this  reason  it  was  held  to  be  uonnegotlable. 
It  was,  boweTer,  stated  In  the  opinion  that 


the  Indorsement  of  such  a  note  by  the  payee 
thereof,  as  between  him  and  his  Immediate 
Indorsee,  operates  as  a  drawing  of  a  bill  of 
exchange  for  the  amount  of  the  note  on  the 
maker  in  favor  of  such  Indorsee,  and  that, 
between  the  parties  to  such  an  Indorsement, 
It  ordinarily  creates  the  same  obligations  as 
the  Indorsement  of  a  negotiable  promissory 
note.  In  the  second  case  cited  (Hart  v.  East- 
man) the  notes  were  also  made  by  the  re- 
gents of  the  university,  and  each  note  called 
for  the  payment  of  a  definite  and  certain 
sum,  and  was  in  the  form  of  a  negotiable 
promissory  note,  but  it  was  not  negotiable, 
by  reason  of  certain  provisions  In  the  char- 
ter of  tbe  nnlTerslty.  It  was  held  (following 
Heifer  t.  Alden)  that  the  indorsement  of 
the  notes,  although  not  negotiable,  operated, 
as  between  the  Indorser  and  his  immediate 
indorsee,  as  the  drawing  of  a  bill  of  exchange 
for  the  amount  of  the  note,  and  the  Indorser 
was  liable  on  his  indorsement,  but  was  enti- 
tled to  notice  of  nonpayment  of  the  notes, 
which  after  such  indorsement  were.  In  legal 
effect,  bills  of  exchange.  It  Is  clear  that 
these  cases  are  not  here  In  point,  for  the 
instrument  In  each  case  was,  in  its  form  and 
terms,  a  promissory  note,  but  nonnegotiable, 
by  reason  of  some  extrinsic  matter.  There- 
fore, when  the  notes  were  indorsed  by  the 
payee,  they  were,  as  to  him.  In  legal  effect, 
negotiable  bills  of  exchange,  because  the 
amount  for  which  they  were  drawn  was  in 
each  case  certain  on  the  face  of  the  instru- 
ment Or  in  other  words,  they  were,  before 
Indorsement,  nonnegotiable  promissory  notes. 
See  1  Daniel,  Neg.  Instr.  |  664.  But  in  this 
case  the  Inslxument  Is  not  definite  as  to  the 
amount  to  be  paid,  but  obviously  uncertain. 
Bills  of  exchange  are  governed  by  the  same 
rules  with  respect  to  certainty  In  their  terms 
as  promissory  notes,  and  they  must  be  drawn 
for  a  definite  and  certain  sum  of  money. 
It  follows  that  when  the  instrument  in  this 
case  was  indorsed  by  the  payees  the  uncer- 
tainty as  to  the  sum  of  money  to  be  paid 
thereon  was  in  no  manner  made  certain, 
and  that  for  this  reason  Its  indorsemenl 
could  not  operate  as  a  bill  of  exchange.  It 
was  therefore  neither  a  promissory  note  nor 
a  bill  of  exchange,  but  a  contract,  the  in- 
dorsement of  which  did  not  create  the  lia- 
bility which  results  from  the  indorsement  of 
negotiable  instruments.  Easton  v.  Hyde,  13 
Minn.  90  (Gil.  83).  The  case  last  cited  was  an 
action  by  an  indorsee  against  indorsers,  who 
were  the  payees  In  an  instrument  In  these 
words:  "Certificate  of  deposit,  July  14,  18G4, 
Hyde  and  Broughton  have  deposited  in  this 
office  five  hundred  and  thirty-five  and  '"/loo 
dollars  in  treasury  notes  to  the  credit  of 
themselves  and  payable  to  their  order  hereon 
in  United  States  six  per  cent  interest  bear- 
ing bonds."  It  was  conceded  by  the  court, 
for  the  purposes  of  the  case,  that  a  certifi- 
cate of  deposit  Is  In  legal  effect  a  promissory 
note,  and  that  the  liability  of  an  indorser  Is 
the  same,  whether  the  note  Is  n^otlable  or 
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nonnegotlable.  Tbe  Instrument,  howerer, 
"waa  held  to  be  a  contract,  and  not  a  promls- 
sory  note,  on  the  sole  ground  that  It  was  not 
payable  In  money,  and  that  for  tbis  reason 
the  Indorsers  were  not  liable.  It  Is  clear  that 
the  decision  In  this  case  la  opposed  to  the 
rule  of  Heifer  v.  Alden  and  Hart  r.  East- 
man, If  it  be  construed  as  applicable  to  in- 
struments which  are  not  promissory  notes, 
for  the  reason  that  they  are  not  payable  in 
money,  or  are  uncertain  as  to  the  sum  of 
money  to  be  paid.  On  the  other  hand.  If  the 
earlier  cases,  as  we  hold,  apply  to  instru- 
ments in  the  general  form  of  promissory 
notes,  which  are  payable  In  money,  and  are 
certain  as  to  the  amount  thereof^  tbe  three 
cases  are  in  harmony. 

We  therefore  hold  that  tbe  Instrument  here 
in  question  Is  not  a  promissory  note,  but  a 
contract  for  the  payment  of  money,  and  that 
the  Indorsement  thereof  by  the  payees  did 
not  create  the  liability  which  follows  ftvm 
tbe  Indorsement  of  negotiable  Instruments. 

Order  affirmed. 


KOLA.NDER  v.  DUNN  et  aL* 
(Supreme  Court  of  Ulnnesota.   July  14,  190S.) 

1.  Fbauduixht   Contitancbs  —  Sale  or 
Stock— PiiTusM. 

In  an  actltm  by  the  parchasw  against  an 
Attaching  creditor  of  tbe  seller  to  detimnine  tiie 
validity  of  the  sale  oC  certain  saloon  fixtures 
and  stock  of  merchandise : 

Held,  under  chapter  291,  p.  857,  Laws  1899, 
the  sale  of  the  stock  of  merchandise  was  pre- 
smned  to  be  fraudulMit  and  Toid,  but  that  act 
has  no  applicatioD  to  the  sale  (tf  fixtures 

2.  Saice. 

The  trial  court  instmcted  the  jury  that 
the  sale  was  presumed  to  be  fraudulent  as  to 
creditors  without  distlDjruisbfng  between  the 
stock  of  merchandise  and  the  fixtures.  Tbis 
was  error,  ootwithi^andinc  the  bill  of  sale 
evidenciog  the  purchase  stated  an  entire  cooaid- 
eration. 

3.  New  Tbux— QBomiDS. 

HM,  further,  no  other  error  occnrrinc  for 
which  a  new  trial  could  have  been  granted  the 
court  was  justified  in  granting  a  new  trial  up- 
on that  ground,  although  tbe  reason  thwetOr 
waa  not  specified  In  the  order  or  Id  a  memoran- 
dum. 

(Syllabus  by  the  (3ourt) 

Amfeal  from  District  Oonr^  Jackson  Ooon- 
tj;  James  H.  Qnlna,  Judi^. 

Action  by  Edward  Kolander  against  M.  B. 
Dmm  and  Lonls  Eelsel.  Verdict  for  defend- 
ants. From  an  order  granting  a  new  trial, 
defendants  appeal.  AflJrmed. 

Knfflc,  Faber  ft  Knox,  for  appellants. 
Smith  ft  Blssett,  for  respondent 

IjBWTS,  J.  Plaintiff  claims  to  have  pur- 
chased from  a  saloon  keeper  named  Bnnd, 
in  the  village  of  Lakefleld,  the  stock  of  liq- 
uors and  saloon  fixtures,  and,  having  taken 
possession  thereof,  defendant  Dunn,  sheriff 
of  tbe  county,  took  possession  under  a  writ 
of  attachment  Issued  In  an  action  against 
Bond  by  defendant  Keisel,  who  was  a  cred- 
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iter;  and  this  action  was  commenced  to  re- 
cover the  value  of  the  goods,  alleged  to  be 
worth  $1,200.  The  trial  resulted  In  a  ver- 
dict for  defendants.  Plaintiff  moved  for  a 
new  trial,  and  the  court  granted  tbe  motion, 
without  specifying,  either  in  the  order  or  a 
memorandum,  the  ground  upon  which  the 
new  trial  was  allowed,  from  which  order  de- 
fendants appeal. 

It  seems  that  many  of  the  trial  Judges 
have  not  become  familiar  with  the  provi- 
sions of  chapter  46,  p.  61,  Laws  1901,  and 
tbe  decisions  of  this  court  with  respect  to  It. 
That  law  was  first  noted  In  Halvorsen  v. 
Moon  &  Kerr  Lbr.  C3o.,  87  Minn.  18,  91  N.  W. 
28^  94  Am.  St.  Rep.  669,  where  It  was  dis- 
tinctly stated  that  this  court  would  not  pre- 
sume— it  not  appearing  from  the  order  itself 
or  a  memorandum  tiiereto  attached — ^that  a 
new  trial  was  granted  upon  the  ground  that 
the  verdict  was  not  Justified  by  the  evidence. 
This  holding  was  followed  in  Berg  v.  Olson, 
88  Minn.  392,  93  N.  W.  300,  and  Pitger  v. 
Guthrie,  89  Minn.  330,  94  N.  W.  888,  where 
the  statute  Is  fully  discussed;  Owens  v.  Sav- 
age (Minn.)  101  N.  W.  790;  Merrll  v.  Pike, 
102  N.  W.  893;  and  perhaps  other  cases. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  was  that  the  verdict  was  not 
justified  by  the  evidence.  The  evidence  in 
this  case  tends  to  support  the  verdict,  and 
under  the  ruling  more  particularly  elucidat- 
ed in  FItger  v.  Guthrie,  supra,  it  remains 
to  be  seen  whether  there  are  any  errors  in 
law  committed  at  the  trial.  No  errors  ap- 
pear except  in  tbe  instructions  of  the  court 
as  to  the  presumption  of  proof  under  the  pro- 
visions of  chapter  291,  p.  357,  Laws  1899.  "An 
act  to  prevent  sales  of  merchandise  in  fraud 
of  creditors,"  which  provides  that,  in  case 
of  a  sale  of  any  portion  of  a  stock  of  mer- 
chandise in  gross,  such  sate  will  be  presum- 
ed to  be  fraudulent  and  void  as  against  the 
creditors  of  the  seller,  unless  an  Inventory 
is  made  and  certain  notice  given  as  required 
by  the  act.  It  will  be  noticed  that  tbe  act 
has  reference  simply  to  the  stock  of  mer- 
chandise, and  not  to  fixtures,  whereas  in  the 
case  under  consideration  the  plaintiff  claims 
to  have  purchased  both  fixtures  and  the  stock 
of  merchandise.  Upon  the  trial  plaintiff  tes- 
tified that  he  made  the  bargain  for  tbe  pur- 
chase of  the  saloon  fixtures  March  24tb,  and 
paid  |10  down,  and  that  prior  to  March  2(tth 
he  bad  negotiated  for  the  purchase  of  tbe 
merchandise,  and  completed  the  entire  pur- 
chase on  tbe  26th,  taking  a  bill  of  sale  on 
that  day,  and,  having  been  furnished  with 
tbe  key,  he  took  possession  of  the  property 
prior  to  the  attachment  which  was  levied 
the  27th.  Tbe  bill  of  sale  states  it  was  in 
consideration  of  $900,  and  the  property  de- 
scribed was  all  the  stock  of  goods,  wares, 
and  merchandise,  consisting  principally  of 
wines  and  cigars,  and  also  all  the  fixtures, 
consisting  of  bar,  counters,  chairs,  mirror, 
etc.,  situated  in  a  certain  building.  Plain- 
tiff testified  tbat  the  value  of  the  stock  of 
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meicbiiidlw  wu  9600^  ufl  tbat  tb»  Talne  ot 
the  saloon  flztores  wu  about  the  same.  The 
court  mibmltted  the  case  to  the  Jury  iqron 
the  theory  that,  imder  thB  law  referred  to. 
the  entire  sale  was  prestuned  to  be  fraudu- 
lent and  Told  as  to  defendant,  for  the  rea- 
son that  the  parties  bad  not  compiled  with 
the  provisions  of  the  act  to  serre  notice  ujt- 
on  the  creditors.  This  law  was  under  con- 
sideration by  th»  court  during  the  trial,  and 
It  Is  only  fair  to  assume  that  the  following 
request  was  based  upon  the  plaintiff's  claim 
as  to  Its  application:  "I  Instruct  you,  as 
a  matter  of  law,  and  onder  the  evidence  In 
the  case,  the  plaintiff  Is  entitled  to  recover 
for  the  fixtures  sold  by  the  sherift  under  the 
writ  of  attachment"  Although  this  reqaest 
w^n  pn^rly  refused,  because  the  validity 
of  the  sale  was  a  question  for  the  jury,  yet. 
Inasmuch  as  no  error  occurred  at  the  trial, 
exc^  as  above  mentioned,  the  reasonable 
Inference  Is  that  the  trial  jndge  became  satis^ 
fled,  upon  a  review  of  the  record,  that  it  had 
failed  to  make  out  a  distinction  as  to  the 
presumption  of  fraud  with  respect  to  the 
fixtures  and  with  reapect  to  the  merchan- 
dise. 
Order  affirmed. 

STABT,  CX     absent,  took  no  part 


U.  LBVT  A  SON  r.  STOGIDMANN. 
(Snprenw  Oourt  of  Iowa.   July  18,  1905.) 

1.  InrozioATiRa  Liquobs— Sals  to  Bnabu 
BuTXB  TO  Violate  Liquob  Laws— Bioht 
TO  Recotbb  Pubohase  Pbice. 

Wliere  liquors  were  sold  with  tlie  Intent 
to  enable  the  buyer  to  violate  the  prohibitory 
liquor  law,  of  which  the  seller  had  niowiedxe, 
ttie  seller  cannot  recover  on  a  note  given  tor 
Qie  purctiase  price,  even  tboogh  the  sale  was 
made  outside  of  the  state. 

[Ed.  Note. — For  cases  In  point,  see  toL  29, 
Oent.  Diff.  Intozlcatin;  Liquors,  |  476.] 

2.  APFBAIr— AOTIOIt  AT  LAW  —  FlNDIRa  OT 
TBIAL  CoUBT— OonOLUBIVENBBS. 

A  trial  court's  finding  of  fact  In  an  ac- 
tion at  law  has  the  force  of  a  verdict  of  a 
Jury,  and  cannot  be  interfered  with  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Oent.  Dig.  Appeal  and  Error,  U  3955-3995^^.] 

Appeal  from  District  Ooart  Carroll  Coun- 
ty; Z.  A.  Church,  Judge. 

Suit  at  law  on  a  promissory  note  givMi 
to  pay  for  intoxicating  liquors.  'Diere  was 
a  Judgment  fw  the  defendant,  from  which 
the  plalntlfls  appeal.  Affirmed. 

Douglas  Bogras  and  Isaac  Petasberger, 
for  appellants.  P.  W.  Harding  and  Geo.  A. 
Blcbardson,  for  appellee. 

PER  OUBIAU.  This  sutt  was  commenced 
before  a  Justloe  of  the  peace,  where  It  was 
orlfl^nally  tried,  and  the  petition  was  In  the 
cidlnary  tonn  of  a  simple  action  on  a  note. 
The  answer  admitted  the  execution  of  the 
note^  and  alleged  tbat  it  was  given  toe  in- 
toxlcatins  liqnosi  sold  to  the  defendant  In 


Iowa,  and  tliat  It  vrai  understood  and  agreed 
between  the  parties  to  the  trsnsactlon  that 
the  liquors  so  sold  to  the  defendant  were  to 
be  sold  by  him  In  vlcdatloa  oi  the  laws  oC 
this  state.  A  qoestiim  was  raised  in  the 
court  below  as  to  whethw  the  contract  was 
an  Iowa  or  an  niinola  contract^  it  b^ng 
claimed  by  the  aK>ellants  on  the  trial  that 
tlie  llqnws  were  sold  on  orders  therefor, 
which  did  not  become  ^ective  until  spprov- 
ed  by  Uie  ^pellants  at  tbdr  place  ot  busi- 
ness in  Bock  Island,  HI.  This  question  we 
need  not  determine  for  the  reasm  that  there 
waa  evidence  to  warrant  the  finding  that  it 
was  sold  vrith  the  intent  to  enable  the  de- 
fendant to  vl<date  the  prohibitory  liquor 
laws  of  the  state,  and  with  full  knowledge 
on  the  part  ot  the  plaintiffs  of  such  laws. 
Such  being  the  evidence,  there  could  be  no 
recovery.  Davis  v.  Bronaon,  6  Iowa.  410; 
Whlttoek  Workman,  16  fowa,  851;  Bank 
T.  Onrren,  86  Iowa,  656.  The  sale  was  made 
or  the  order  taken  by  a  member  of  the  plain- 
tiff firm,  who  travded  and  took  orders  for 
liquor  in  Iowa,  and  who  the  evidence  tended 
to  show  bad  knowledge  of  the  liquor  laws 
at  this  state  and  of  the  use  which  Ibe  de- 
fendant intended  to  make  of  ttie  liquors, 
Blnd8k<A  A  Bro.  t.  Gurran*  84  Iowa,  32S. 
The  trial  courts  finding  of  fact  has  the  same 
force  as  the  vordict  of  a  jury,  and  we  can- 
not interfere  with  the  jndgment  The  ap- 
pellants motim  to  tex  the  cxata  of  printing 
the  appellee's  amendment  to  appellanta*  ab- 
stract to  the  appellee  is  ovemled,  and  tb« 
judgment  la  affirmed. 

mnSBS  V.  J.  J.  8T0NB  ft  SON. 
(Supreme  Court  of  Iowa.  Jnly  13,  1905.) 
Sorolonental  opinion.  Bee  102  N.  W.  &0T. 

FEB  OUBIAM.  In  a  petition  tar  r^ear- 
Ing  appellee  insists  that  an  optlm.  If  aasign- 
able  at  all,  cannot,  under  the  statute  ot  thla 
states  be  so  restricted  as  to  pnAlblt  its  as- 
signment In  view  of  this  contention  tb»  fol- 
lowing sentence,  found  in  tbe  second  para- 
graph ot  the  opinion,  and  the  (Stations,  are 
withdravro  herefrom:  "Doubtless,  as  con> 
t^ded  by  appellee  an  muntricted  optical 
Is  assignable,  and.  what  contained  in  a 
Iease»  may  be  enfbrced  by  an  assignee  of  the 
lessee.  Kerr  t.  Day,  14  Pa.  112, 58  Am.  Dec^ 
626;  Jackson  v.  Groat  7  Cow.  285;  Hall  r. 
Center,  40  Gal.  63;  Scbroedw  t.  Qemdnder, 
10  Nev.  866."  The  rqmrter  will  make  tbe 
propw  oorectlon  in  the  official  publication, 
and  add  to  tlie  citations  at  the  end  of  tbe 
paragraph  tbe  following  authorities:  Suth- 
erland V.  FarUna,  75  lU.  888;  M^eD  t. 
Surtees,  8  Smale  ft  O.  lOL,  117.  Contra. 
Oustin  T.  TTnlon  BebocA  Dlst  of  Bay  Oity.  M 
Mich.  602,  54  N.  W.  156^  84  Am.  St  Bep. 
861— and  tbat  DBBQCEB.  3^  dissents. 

As  so  modified,  the  opinion  is  adhered  to^ 
and  the  petition  for  rehearing  overruled. 
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UABKB  T.  McGOOKIN  ft  at 
(SnpNOM  Coort  o<  Iowa.   J11I7  12,  190S.) 

1.  UwLAwrui,  DRAiim-^OoinnAOT  to  Pub- 

GHASK. 

Where,  in  an  action  to  recover  possesHion 
of  real  estate,  defendants  daimed  the  right  to 
retain  posaenion  nnder  an  oral  contract  of 
aale,  the  contract  Mag  within  th«  atatata  of 
fraads,  the  bardm  was  oa  defendanta  to  show 
that  they  utarad  under  audi  alleged  contract. 

2.  Sakb. 

An  action  of  right  to  recorer  possession 
of  real  estate  will  only  lie  on  behalf  of  one 
bolding  the  1^  title  wtUi  rlj^t  to  immediate 
possession. 

Appeal  from  District  Oonrt,  Hurlion 
Ootuity;  A.  B.  Tbomeil,  Judge. 

Action  to  recover  poaseeelon  of  certain  real 
estate.  DefmdantB  pleaded  that  th^  vere 
bk  poaaesalon  under  a  pared  contract  for  tiie 
purchase  thereof  frcmi  plalntUf .  Plaintiff  de* 
Died  the  alleged  contract  On  these  issues 
Uie  case  was  tried  to  a  Jnry,  resulting  in  a 
Todlct  and  Jo^ment  for  plaintiff  and  de- 
feodants  appeal.  Aflbnned. 

Cochran  A  Bgan,  for  an^eUanta.    J.  8. 

Dewell,  for  appellee. 

DBEMER,  J.  Flalntlfr  la  entitled  to  the 
poaseaalon  of  the  real  estate  In  controversr, 
mileea  defendants  tiaTe  shown  a  right  there- 
to under  th^  alleged  contract  of  purdiaBe. 
Defendants  say  in  argument  that  they  al- 
lied In  their  answer  that  they  would  prove 
the  alleged  contract  by  the  plaintiff  In  wder 
to  avoid  the  terms  of  the  statute  of  frauds. 
This  allegation  does  not  appear  in  the  an- 
swers we  have  before  us,  but  the  trial  court 
anbmitted  the  case  to  the  Jury  on  that  the- 
407,  and  we  shall  assume  that  there  was  a 
statement  in  the  pleadings  to  Justify  it  The 
sole  issue  submitted  to  the  Jury  was,  who 
-was  entitled  to  the  possession  of  the  prop- 
erty at  the  time  the  action  was  commenced? 
The  Jnry  were  told  that  If  defendants  went 
Into  possession  under  an  oral  contract  of  sate 
with  the  actual  or  implied  consent  of  the 
owner,  they  would  be  entitled  to  the  verdict 
There  was  a  conflict  in  the  testimony  on  this 
proposition,  and  we  shall  not  interfere  with 
the  verdict  But  It  is  said  that  as  defend- 
ant proved  a  contract  by  plaintUTs  own  evi- 
dence, they  were  entitled  to  the  verdict  al- 
thoagh  they  did  not  prove  that  they  took  pos- 
session theretmder.  The  difficulty  with  this 
proposition  is  that  plaintiff's  evidence  alone 
does  not  show  such  a  contract  as  entitled  de- 
fendants to  the  possession  of  the  proper^. 
Indeed,  to  our  mln^  It  does  not  show  more 
than  negotiations  looking  to  a  sale,  which, 
according  to  plaiutlfr's  testimony,  were  nev- 
er perfected.  In  such  cases  the  testimony 
of  the  adverse  party  must  be  sufficient  In  it- 
self to  Justify  a  finding  of  right  of  iMsses- 
aion.  Auter  v.  Miller,  18  Iowa.  411;  Thorn 
V.  Moore,  21  Iowa,  28C;  Ifigheil  v.  Dough- 
erty, 86  Iowa.  58  N.  W.  40%  17  U  B.  A. 
THt,     Am.  St.  B^.  611.  No  part  of  tba  piir> 


chase  price  was  paid,  and,  as  the  statute  of 
^aud  applies,  defendants  had  the  burden  of 
showing  that  they  went  Into  the  possession 
of  the  premises  nnder  their  allied  contract 
of  purchase.  Hie  Jury  was  Justified  In  find- 
ing that  they  did  not  take  possession  nnder 
their  alleged  contract;  hence  we  shall  not' 
Interfere.  Button  v.  Doxsee,  116  Iowa,  18, 
88  N,  W.  79;  Lowery  v.  Lowery,  117  Iowa, 
704,  89  N.  W.  1118;  Allan  v.  Bemla,  120  Iowa, 
172.  94  N.  W.  5G0.  The  action  of  right  or, 
as  It  Is  denominated  In  the  Oode,  to  recover 
real  property,  Is  well  understood.  It  will 
only  lie  on  behalf  of  one  holding  the  legal 
title  with  the  right  to  Immediate  possession. 
Kltterlngbam  v.  Blair  Town  Lot  and  Land 
Co.,  66  Iowa,  280,  23  M.  W.  668.  This  plain- 
tiff in  the  present  case  had,  and  be  cannot 
be  defeated  In  his  action  simply  by  the  show- 
ing of  a  contract  of  purchase  executory  in 
cbaract»,  which  did  not  give  the  defendants 
the  right  of  possession. 

There  is  no  error  in  the  record,  and  tibe 
Judgment  most  be  and  It  Is  affirmed. 


BOBINSON  V.  WABD  «t  al. 
(Supreme  Court  of  Michigan.    Jniy  21,  1906.) 

1.  Appeal— Obdsb  Disictiro  VEBniar. 

Where  a  verdict  is  directed  for  defendant 
after  all  the  evidence  is  in,  the  qnestion  on 
appeal  is  whether,  considering  all  the  evidence 
in  plaintilTs  favor  as  tme,  and  giving  It  the 
most  favorable  construction,  it  nils  to  make 
a  prima  facie  case 

.  tBd.  Note.— For  eases  in  point  see  v(4.  8» 
Cent  Dig.  Appeal  and  Btror.^  4024.] 

2.  Sales— Scale  or  Loos— Eftkct. 

Whei-e         were  sold  for  a  certain  price 

Set  foot  the  numl>er  of  feet  to  be  ascertained 
y  scaling,  the  parties  were  not  bound  by  the 
scale  if  it  was  erroneous  either  because  of  fraud 
or  gross  mistake. 

[Ed.  Note. — For  cases  in  point  see  voL  88. 
Cent  Dig.  Logs  and  Ix>gglng.  U  aO-2&] 

Error  to  Clicolt  Coort,  Crawford  Oonnty; 
Nelson  Sharpe,  Judge. 

Action  by  Samuel  A.  Boblnson  against 
Frank  Ward  and  anotlier.  Judgment  tor  de- 
fendants, and  plaintUf  brln^^  error.  Be- 
versed. 

Argued  before  MOOBH,  a  J.,  and  CAB- 
PBNTBB,  McALYAT,  OSTBANDEB.  and 
MONTaOMEBT.  JJ. 

Ward  B.  Oounlne  (Main  J.  Connine,  of 
counsel),  for  appellant  James  E.  DnOy,  for 
appellees. 

McALVAT,  J,  Plaintiff,  a  lumberman  of 
Crawford  county,  sold  defendants  certain 
maple  logs  skidded  In  his  mlllyard  near  Fred- 
eric. Defendants  do  business  at  Bay  City  in 
buying  logs  and  manufacturing  lumber.  One 
Trombley,  acting  for  defendants,  examined 
the  logs  in  plalntUTs  mlllyard,  and  plaintiff 
agreed  to  sell  defendauto  such  logs  as  Trom- 
bley should  select  at  97  per  thousand,  pay- 
able $6  per  thousand  as  the  scale  was  re- 
ported to  defendanti^  and  tlie  balance  of  one 
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dollar  when  the  logs  were  loaded  on  cars. 
It  was  agreed  that  the  logs  were  to  be  scaled 
merchantable,  rejecting  visible  defects,  sound 
hearts  not  to  be  scaled  out  The  logs  were 
to  be  scaled  Jointly  by  Trombley  and  Lewis. 
They,  in  the  presence  of  plalntitT,  began  the 
Joint  scale  of  the  logs  as  selected  by  Trom- 
bley.  Lewis  marking  logs  he  scaled  with  a 
straight  mark  and  Trombley  with  a  letter  D. 
Plaintiff  was  soon  called  away  from  his  mill 
and  yard.  Trombley  bad  brought  with  him 
one  of  defendants'  marking  hammers,  and 
plaintiff  had  one  of  his  men  follow  the  scal- 
ers and  hammer  mark  the  logs  scaled  and 
marked  by  them.  Soon  after  plaintiff  left, 
Trombley  told  Lewis  that  It  was  too  slow 
work  for  them  to  scale  together,  left  bim, 
and  went  to  work  scaling  In  another  part  of 
the  yard.  After  they  had  gone  over  the  logB 
in  the  yard,  Trombley  took  the  hammer  man 
with  him  to  another  lot  of  logs,  and  went 
orer  them,  selecting  and  marking  certain 
logs.  After  finishing  his  scaling,  Lewis  got 
their  team  and  drove  to  where  Trombley  was, 
took  him  In,  and  started  for  Frederic.  On 
the  road  they  met  plaintiff,  and  told  him  they 
bad  finished  the  work,  Trombley  saying  he 
would  send  plaintiff  a  scale  of  the  logs  aa 
soon  as  be  figured  it  up.  After  arriving  at 
Frederic,  Trombley  took  Lewis*  scale  book, 
and  added  the  amounts  In  it  to  those  in  his 
book,  and  soon  after  sent  plaintiff  a  scale  of 
the  logs,  purporting  to  show  the  nnmber  of 
logs  scaled  and  the  scale  as  made  by  him- 
self and  Lewis.  This  report  showed  2,265  i 
logs,  scaling  223,210  feet  Of  these,  600  logs,  * 
scaling  KS,260  feet  were  scaled  by  Lewis, 
and  1,646  logs,  scaling  167,950  feet  were 
scaled  by  Trombley.  A  copy  of  this  scale 
report  was  sent  by  Trombley  to  each  of  the 
parties.  From  this  report  plaintiff  presented 
his  bin  for  $6  per  thousand  to  defendants, 
and  was  paid  by  their  check  tl.S38.  The 
cars  were  furnished  by  defendants  and  load- 
ed by  plaintiff  from  time  to  time  from  May 
to  July,  1901.  The  logs  were  scaled  and 
counted  by  plaintiff  as  they  were  being  load- 
ed on  the  cars,  and  with  each  shipment  a 
statement  was  mailed  to  defendants,  describ- 
ing each  car,  and  giving  the  number  of  logs 
and  the  number  of  feet  on  each  car  according 
to  bis  scale.  Plaintiff  claims  that  all  the 
logs  shipped  were  those  marked  by  Lewis  or 
Trombley,  except  a  very  few  instances, 
-where  he  substituted  a  good  sound  log  for  a 
broken,  cull,  or  basswood  log.  Plaintiff  ship- 
ped 2,112  logs,  amounting  to  227,524  feet,  ae- 
cordl^  to  hia  scale.  This  exceeds  the  scale 
according  to  Trombley's  report  by  4,314,  and 
there  yet  remained  in  his  yard  500  to  600 
logs  marked  with  Lewis  and  Trombley 
marks.  All  the  logs  selected  and  marked  by 
Lewis  were  hammer-marked,  but  not  all 
those  selected  and  marked  by  Trombley. 
Plaintiff  did  not  know  until  after  the  logs 
were  all  shipped  that  Lewis  and  Trombley 
did  not  make  a  Joint  scale.  Shipment  of 
logs  was  stopped  on  aecouut  oC  the  ezeeH  of 


the  marked  logs  and  the  excess  of  plaitttUPs 
scale.  On  being  notified,  Fred  Ward,  one  of 
the  defendants,  came  to  the  plalntlfTs  place. 
He  claimed  all  the  logs  with  their  mark  on. 
He  wanted  all  the  logs  Trombley  had  scaled. 
Plaintiff  refused  to  let  him  tiave  them. 
Plaintiff  afterwards  manufactured  the  bal- 
ance of  the  marked  logs.  Plaintiff  sued  de- 
fendants in  assumpsit  on  all  the  common 
counts,  and  on  demand  furnished  a  bill  of 
particulars,  claiming  $254.67,  the  balance  due 
on  logs  delivered  according  to  his  scale,  and 
$26.71  as  interest  thereon.  The  plea  was  tbe 
general  issue,  with  notice  that  the  logs  were 
purchased  by  defendants  tmder  a  special 
agreement  being  a  certain  number  at  a  cer- 
tain price,  which  agreement  had  not  been 
fnlfiUed  by  plaintiff,  and  damages  were  claim- 
ed because  only  part  of  the  logs  purchased 
were  delivered;  that  many  poorer  logs  were 
substituted;  and  that  they  were  not  deliver- 
ed at  the  time  agreed  upon.  After  proofs  on 
both  sides  were  all  submitted,  the  court  di- 
rected a  verdict  in  favor  of  defendants. 

Whether  or  not  the  court  was  correct  In 
taking  the  case  from  the  Jury  is  the  principal 
question  before  us.  The  question  cannot  be 
determined  upon  the  strength  of  plaintlfiTa 
case,  but  upon  the  fact  whether,  after  con- 
sidering all  the  testimony  in  the  case  making 
in  favor  of  the  plaintiff  as  true,  and  giving  the 
most  Cavorable  construction  possible  to  such 
testimony,  it  falls  to  make  a  prima  facie. 
There  la  no  question  in  this  case  but  that  a 
c^taln  number  and  amount  of  logs  were  pur- 
chased by  defendants  from  the  plaintiff  for 
a  certain  price,  to  be  delivered  and  paid  for 
in  a  certain  manner.  Plaintiff  claims  that 
the  logs  were  to  be  scaled  by  a  Joint  scale 
to  be  made  by  the  r^>resentatlve8  of  each 
party,  and  offered  proof  tending  to  show  this 
fact  and  alao  that  no  such  Joint  scale  was 
made;  that  500  to  600  more  logs  were  mark- 
ed than  the  number  stated  In  tbe  scale  re- 
port and  that  a  less  number  of  logs  delivered 
by  plaintiff  actually  contained  a  greater  num- 
ber of  feet  than  the  scale  called  for;  that  he 
never  knew  that  the  scale  was  not  made  as 
agreed  until  after  the  logs  were  delivered. 
He  sued  in  assumpalt  upon  the  common 
counts  to  recover  the  balance  due  him.  De- 
fendants deny  that  they  have  received  the 
logs  purchased,  either  in  number  or  amount 
and  claim  that  logs  of  poorer  quality  were 
substituted.  It  was  the  province  of  the  Jury, 
and  not  the  court  to  determine  these  dis- 
puted facts.  The  court  erred  in  taking  the 
case  from  the  Jury. 

The  court  was  in  error  In  his  conclusion  ot 
law  from  the  evidence  tbat  plaintiff  was 
bound  by  the  scale  made,  because  no  fraud 
was  shown.  It  was  for  the  Jury  to  determine 
the  dispute  relative  to  the  scale  and  marking 
the  logs.  These  scalers,  either  or  both  of 
them,  by  fraud  or  gross  mistake  could  not 
defeat  either  one  of  these  parties  of  tiielr 
rights  and  pn^rty,  nor  would  either  party 
be  bonnd  ^  meb  a  aeale.  Bndt  conduct  Is 
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alway*  open  to  Inrestlgatioii,  and  any  com- 
petent proof  of  any  scale  made  of  tb«e  logs, 
or  the  lumber  nuumfactured  from  them,  was 
material,  wUcb  tended  to  show  the  amount 
actnally  delivered  to  and  received  by  defend- 
ante.  It  Is  not  necessary  to  eonsldor  the  oth- 
er assignments  uror. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  a  new  trial  ordered. 


HTBiAN  V.  ANN  ARBOR  R.  CO. 
(Snpreme  Coart  of  Mtcblgan.    Ju\j  21,  1900.) 
EUTTVEKT  DOUAIN— RAILBOAD  EmBANKMEWT— 

DESTBUcriOH  or  Access  —  Dauaoeb  —  Lia- 

BILITT. 

A  penon  parchaslng  land  In  a  platted  por- 
tion of  a  cit;  in  reliance  on  tbe  fact  that  the 
streets  platted  thereon  famished  a  nay  to  and 
from  the  land,  la  entitled  to  recover  from  a 
railroad  company,  constracting,  with  knowledge 
of  the  tiett,  an  unbankment  mi  iti  right  of 
way  adjacent  to  the  land,  thereby  closing  the 
means  of  accesa  thereto,  tbe  damages  rastatnea 
in  cooaeqnence  thereof. 

[Eld.  Note-^Fw  oases  In  point,  see  vol.  18^ 
Gent.  Dig.  Bmfaient  Domahi,  H  282-288.] 

Error  to  Clrcnlt  Court,  Wexford  Oonnty; 
Clyde  a  Chittenden,  Judge. 

Action  by  Herman  Hyman  against  the  Ann 
Arbor  Railroad  Company.  There  was  a 
Judgment  for  plalntUt,  and  defendant  brings 
error.  Affirmed. 

Argned  before  MOORE,  C.  J.,  and  CAR- 
PENTER, QRANT,  MONTGOMERY,  and 
OSTRANDBR,  JJ. 

T.  W.  Whitney  (Alex  U  Smftii.  of  coun- 
sel), for  appellant  D.  V.  Sawyor,  for  appel- 
lee. 

MOORE,  a  J.  Plaintlir  obtained  a  Judg- 
ment of  $350  against  defendant  Tbe  case  is 
brought  bere  by  writ  of  error.  Tbe  record 
■hows :  That  In  1882  thwe  was  recorded  in 
the  office  of  the  raster  of  deeds  tbe  O,  A. 
Mitchell  plat  of  the  southwest  quarter  of 
.  section  8,  T.  21  N.,  R.  9  W.  That  this  plat 
was  approTPd  by  a  resolution  of  the  common 
council  of  the  dty  of  Cadillac  at  a  meeting 
held  Jniy  10,  1882.  Tbe  east  half  of  the 
southeast  quarter  of  the  southwest  quarter 
of  section  8  Is  within  the  lines  of  this  plat 
Some  time  after  this  plat  was  recorded,  the 
plalntlfl  bought  the  east  half  of  the  eoutbenst 
quarter  of  the  southwest  quarter  of  section  3, 
and  entered  into  the  possession  of  It  The  plat 
shows  two  streets — Lester  street  and  Carmel 
street — both  of  which  run  to  the  land  of  plain- 
tiff. Before  buying  this  land  the  plaintiff 
was  shown  by  Mr.  Farrar,  the  agent  of  the 
ownw,  the  location  of  these  streets,  and  their 
relation  to  the  land.  The  only  means  of 
Ingress  and  egress  to  and  from  this  20  acres 
was  by  means  of  these  streets.  In  1887  tbe 
defendant  procured  a  right  of  way  across 
that  portion  of  section  3  that  was  adjacent 
to  the  line  of  plalhtlfrs  land,  up  to  which 
the  two  streets  named  came.  Later  the  de- 
fendant built  an  embankment  about  12  feet 
high  Ml  Its  ri^t  9t  way,  crossing  the  two 


streets  at  right  angles,  and  practically  dos- 
ing them  against  plaintiff,  making  it  Inqios- 
slble  tor  him  to  reach  his  20  acres.  It  prom- 
ised him  to  arrange  a  crossing  la^  so  he 
could  reach  his  land,  bnt  it  failed  to  do  so, 
snd  later  he  caused  an  approach  to  be  made 
at  his  own  expense,  so  he  could  drive  his 
cattle  back  and  forth  and  take  light  loads 
over  the  crossing.  Nearly  10  years  later  the 
defendant  raised  its  embankment  so  it  is 
now  18  (m:  20  feet  hl^,  and  fenced  its  right 
of  way,  so  as  to  completely  prevent  plaintiff 
from  reaching  his  land.  Tbe  above  facts  are 
practically  undisputed.  The  brief  of  coun- 
sel for  appellant  Is  not  very  helpful.  The 
following  excerpt  from  It  is  an  illustration: 
*'It  seems  a  waste  of  time  to  review  the  nu- 
merous dedsioiu  of  this  ootort  wherein  it  has 
held  an  acceptaoce  of  the  street  bjr  the  au- 
ttuHTltlee  is  necessary  to  Iwlng  them  nnd«r 
municipal  control.*'  No  authorities  are  cited. 
As  nearly  as  we  are  able  to  understand  the 
pn^MMitions  of  coonsel,  tii^  all  revolve 
aroimd  the  idea  that,  unless  tbe  dty  bad 
opened,  repaired,  and  improved  the  streets 
shown  by  the  plat  the  plaintiff  could  not  re- 
cover. He  attempted  to  show  the  dty 
cleric  elected  in  1801^  from  the  record  book 
of  the  oonndi  for  the  years  1888  to  1888  and 
toe  the  years  subsequent  thereto,  whether 
th^  contained  any  resolution  as  to  opening, 
repairing,  or  improving  the  two  streets  in 
controversy.  This  was  objected  to  as  incom- 
petent and  immaterial,  and  the  objection 
was  sustained.  This  witness  testified  on 
cross-examination  that  the  dty  at  the  Inter- 
sections of  the  streeto  erected  posts  carrying 
signs  with  Ihe  names  of  the  streete  upon 
them.  Mr.  Hyman  was  allowed  to  testify 
that  there  was  a  post  at  the  intersection  of 
Whaley  and  Carmel  streets  carrying  a  sign 
with  the  name  "Carmti  Street"  upon  It  Er- 
ror is  fiBslgned  as  to  these  rulings  of  the 
court  Also  to  that  portion  of  the  charge  ot 
the  Judge  relating  to  the  effect  of  makhig 
and  recording  a  plat  improved  a  resolu- 
tion of  tbe  common  coimdi.  Error  Is  also 
assigned  upon  the  refusal  ot  the  court  to  di- 
rect a  verdict  for  defendant 

We  deem  it  unnecessary  to  enter  upon  a 
discussion  of  these  asslgnmento  of  error.  It 
has  already  appeared  that  Mr.  Hyman 
bought  his  land  in  a  platted  portion  of  the 
cit7,  relying  upon  tbe  fact  that  streets  plat- 
ted thereon  gave  him  a  way  to  and  from  bis 
land,  enabling  him  to  get  some  beneficial  use 
therefrom.  It  also  appears  that  defendant 
getting  a  right  of  way  through  land  In  the 
same  plat  and  knowing  what  tbe  situation 
was,  arbitrarily  closed  all  means  of  access 
to  this  land.  In  any  view  of  the  case,  plain- 
tiff was  entitled  to  recover  damages.  The 
Important  question  in  the  case  was,  how 
much  was  ^e  plaintiff  entitled  to  recover? 
There  Is  no  complaint  made  to  the  portion 
of  tbe  charge  relating  to  the  question  of 
damages,  and  no  assignments  of  error  to  re- 
lation thereto. 

Judgment  Is  affirmed. 
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BBLBT  T.  DBTROIT  BT. 
(Sapnme  Goort  of  Michigan.   3nif  24,  1005.) 

1.  Stbeet  Railboaos  —  Ikjubt  to  Pabsen- 

OEB8  AUQHTIRa. 

A  pawenger  on  a  itreet  car  notified  the 
conductor  to  stop  at  a  atreet  crowing.  The 
car  carried  bim  oeyond  the  point  of  stopping 
prescribed  by  an  ordinance  requiring  cars  to 
stop  on  the  further  side  of  the  street  approach' 
ed  oy  them.  The  bell  was  immediately  rung, 
and  the  ear  stopped.  While  the  passenger  at< 
tempted  to  alight,  he  was  injured  oy  the  start- 
ing  of  the  car.  HtU  that,  though  the  car 
stopi>ed  at  an  unusual  place,  the  passenger 
had  the  right  to  assume  that  it  stopped  pur- 
suant to  signals  to  let  passengers  alight,  in  the 
absence  of  ktunrledge  that  it  atopped  tffr 
ottwr  purpose, 

[Od.  Note.— Fmt  cases  in  pdnt,  aee  toL  8^ 
Genu  Dig.  Gazrieia,  H  12SS^^1M\ 

2.  Sahk— Stoffiho  Gabs  to  Bhabu  Pas- 

BBMOBBS  TO  ALIQHT. 

Where  a  street  car  Is  stopped  under  dr- 
cnmstances  which  Justify  a  passenger  in  be- 
lieving that  he  is  Invited  to  alight,  the  con- 
ductor must  not  start  the  car  while  passengers 
are  alighting, 

[Eid.  Note. — For  cases  in  point,  see  toL  8^ 
Gent  Dig.  Carriers,  H  1228%,  ISCS.] 

Error  to  Glrcnlt  Coart,  Wayne  Coont;; 
George  S.  Hosmer,  Judge. 

Action  by  Uarion  Selby  against  the  De- 
troit Railway.  There  was  a  Judgment  for 
plalntifr,  and.  defendant  liriags  error.  Af- 
firmed. 

Argued  before  GABPDNTBB.  McAIiyAT, 
GRANT,  UONTGOMEBY,  and  HOOKBB. 
JJ. 

GorUsa,  Leeta  A  Joslyn,  for  appellant 
James  H.  Found,  for  appelles. 

6BANT,  J.  This  case  Is  before  ns  for  tbo 
second  time.  See  122  Hlch.  811,  81  N.  W. 
loa  A  fall  statement  of  tbe  facts  here  Is 
therefore  not  essential.  The  theory  of  the 
plalntUt  and  of  the  defendant  is  there  stated. 
We  there  declared  the  law  of  the  case  In  the 
following  language:  "If  the  chilm  of  the 
plaintiff  was  true  that  she  had  been  carried 
past  tiie  place  where  she  desired  to  alight, 
and  the  car  was  stopped  farther  on  by  the 
conductor  to  enable  her  to  alight,  then  It  was 
negligence  on  the  part  of  the  company  to 
start  the  car  while  she  was  in  the  act  of 
stepping  from  the  car  to  the  pavement"  The 
plaintlfl  had  notified  the  conductor  that  she 
desired  to  stop  at  Park  Place.  He  did  not 
stop.  PlalntlfF  and  her  escort  were  standing 
upon  the  rear  platform  of  a  crowded  car. 
She  Bald  to  her  escort  that  the  car  Is  not 
going  to  stop,  and  thereupon  he  stepped  to 
the  door,  and  the  bell  was  rang,  the  car  im- 
mediately checked  its  speed  and  stopped 
about  the  center  of  Washington  Boulerard, 
opposite  the  end  of  what  is  called  the  "Park- 
ing." The  usual  place  of  stopping  is  on  the 
opposite  side  of  Washington  Boulevard. 
Plaintlfl  claims  that  while  the  car  was  stand- 
ing stUl  she  proceeded  to  alight,  the  car 
started,  and  threw  her  to  the  pavement  The 
court  Instructed  the  jury  thati  **If  Qie  ear 


had  come  to  a  full  tbv,  I  tUBk,  under  the 
efrenmstancea^  It  operated  as  an  Invitation 
tohertoal^bt  •  •  •  If  the  ear  had  come 
to  a  stav.  It  wai  the  condncfan'a  duty  to  eee^ 
before  allowing  the  ear  to  proceed,  lhat  no 
person  was  In  the  act  of  alighting,  and  It  was 
the  motorman'B  duty,  before  be  started  the 
car,  to  receive  the  proper  signal  from  the 
conductor.  *  •  *  If  the  plaintiff  attempted 
to  alight  from  ttie  car  before  it  had  itq^ed, 
and  while  it  waa  atlll  moving,  she  wae  guilty 
of  contributory  negligence^  and  cannot  recov- 
er." Counsel  for  defendant  contend  that  tbe 
question  whether  the  plaintiff  was  justified 
In  assuming  that  the  ear  had  stopped  for 
her  to  alight  was  one  of  fact  for  the  Jury, 
and  not  of  law  for  the  court  This  preaotta 
the  sole  question  for  detenuinatlon. 

The  or^Unance  requires  that  cam  ibaU  be 
stopped  on  the  farther  side  of  tbe  street  ap- 
proached by  them.  The  contention  of  the  de- 
fendant is  that  tbe  car  had  stopped  in  an  uxk" 
usual  place^  and  under  unusual  conditions* 
created  by  the  number  of  cars  preceding  1^ 
requiring  the  rear  cars  to  slow  tbdr  oeed  or 
to  stop  entirely  In  order  to  give  the  car 
ahead  time  to  unload  Its  passengers  at  thm 
usual  place;  and  tbat  if  the  plaintiff  saw,  cx 
tfiould  have  seen,  the  cause  for  atopj/iast  tt 
was  her  duty  to  remain  upon  tbo  car  until 
arriving  at  tbe  usual  place  for  passengem  to 
alight,  on  the  fq;>poaito  side  of  the  street  It 
is  clear  tbat  the  idalntlff  did  not  and  could 
not  know  tbe  cause  of  tbe  stop.  Sbe  knew 
she  had  notified  the  conductor  to  stt^  and 
let  her  off  at  Park  Place;  tbat  sbe  bad  been 
carried  past;  that  the  b^  had  Immedlatelr 
be^n  rung  for  a  atop;  that  tbe  car  immedl* 
blUHj,  in  response  to  the  bell,  had  slowed 
down,  and  finally  stopped.  Under  these  ctr- 
cumstancea  dte  had  a  ri^t  to  assume  that 
the  stop  waa  made  in  response  to  ber  request 
in  order  that  she  might  alight  Then  waa 
no  more  difficulty  to  allghttog  to  the  center  ot 
the  atreet  than  on  the  side.  It  was  entirely 
natural  for  hw  to  conclude  that  the  con- 
ductor had  tempwarily  fwgotten  her  desire 
to  alight  at  Paifc  Place,  had  recalled  it,  and 
had  signaled  for  tbe  car  to  stop,  so  that  sb^ 
her  escort,  and  others  might  alight  We  are 
not  dealing  with  a  case  happening  in  broad 
daylight,  whwe  the  passenger  could  see  all 
the  surroundings  and  tbe  reason  for  stop- 
ping as  well  as  could  tbe  conductor  and  mo- 
torman.  If  many  cars  were  In  use  that 
night  nptm.  this  lln^  and  were  crowded  on 
account  of  the  great  nmnbw  who  had  been 
to  see  a  show  on  tbe  outskirts  ot  the  dty,  it 
waa  all  tbe  more  neceisary  tbat  the  conduct- 
or should  exercise  care,  and  see  that  no  one 
was  attempting  to  get  off  after  his  car  had 
stopped  and  before  starting.  Oases  of  pas- 
sengers alighting  at  the  t^rnlu  stations  of 
steam  Tailways,  where  platforms  are  provid- 
ed, and  brakemen,  porters^  and  cmdnctors 
are  provided  to  call  off  the  atatitma  and  to 
assist  passengws  in  alighting;  have  little  or 
no  appUcatlOD  to  atreat  nllw«n  wham  tbe 
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■best  It  the  only  pUc*  af  aUi^tlnf.  W» 
bmre  examined  the  street  railway  cases 
(Poole  T.  Railway  Co.,  100  HldL  879,  SB  N. 
W.  SMK  26  L.  B.  A.  744;  Jackson  t.  Otana 
ATenne  By.  Oo^  118  Ma  206,  24  S.  W.  192; 
Nlebols  T.  MMdleaez  By.  Oo.,  106  Mass.  468; 
Fattenon  t.  O.  4e  0.  B.  By.  Oo.,  00  Iowa, 
248,  6T  N.  W.  880;  Chicago  By.  Go.  r.  Mills, 
01  TO.  88;  North  Birmingham  Street  By.  Co. 
T.  Caldenrood.  80  Ala.  247,  7  Smith.  860.  18 
Am.  St  Bep.  106)  dted  hy  the  defendant,  and 
none  of  them  parallel  this  case  in  their  facta, 
and  hare  bat  little  bearlDg  upon  It  None 
of  them  are  In  conflict  with  the  rale  herein 
annooneed.  The  only  disputed  qoestion  of 
fiict  was  whether  the  car  had  stopped,  or 
whetha  the  plaintiff  attempted  to  alight 
when  It  was  moving  slowly.  Thta  qoestioD 
itf  fiwt  the  jory  decided  In  favor  ot  the  plain- 
tiff. When  a  street  car  is  stepped  under  dr- 
cnmstances  which  Justify  a  passeoger  In 
Uerliis  that  he  Is  Inrlted  to  alight,  It  la  a 
reasonable  and  nnlTersal  rule  that  the  con- 
doctor  mnst  not  start  his  car  while  the  pa» 
sengers  are  In  the  act  of  alighting. 

A  motion  was  made  for  a  new  trial  on  the 
ground  that  tl»  verdict  la  enesslTe.  Xhla 
motion  was  ovemiled  by  the  eonr^  and  we 
do  not  think  the  evidence  jnstlfles  ns  in  re- 
verslng  the  case  on  that  ground. 

Judgment  affirmed. 


OOWAN  V.  SABGENT  MFQ.  CO. 
(Sepreme  Goort  of  Hlcbigan.    Jaly  21,  1006.) 

1.  Pbinoipai.  ard  Aqkitt— Powebs  of  Agent 
— BaPBasBNTATions  or  Aobnt— Effiot. 

An  agent  of  a  company  engaged  in  mana- 
faetortng  folding  cbaln.  revolTlng  bookcases, 
hoq>ital  sopplies,  and  lovalid  good*,  who  is 
placed  in  charge  of  its  rtore,  with  power  to 
sell  Its  coodB,  has  no  aathority  to  oind  tb« 
eompany  oy  the  parehase  from  another  of  ordi- 
nary household  goods,  delivered  to  third  per- 
sons, thoQgh  he  represttitB  to  the  seller  that  he 
has  aathority. 

[Ed.  Note. — For  cases  In  polntsee  vol.  40, 
Onit.  Dig.  Prtncipftl  and  Agent,  I  278l] 

2.  Savs— Batdtcation. 

There  ts  no  ratification  of  t3is  onanthor- 
istd  act  of  an  agent  where  It  Is  not  shown  that 
any  one  acting  for  the  principal  knew  ol  the 
act,  except  the  agent 

[IBd.  Note. — For  cases  in  point,  see  vol.  40, 
Omt  Dig.  Principal  and  Agent  H  627-682.] 

Brror  to  Circuit  Conrt,  Mnskegon  County; 
Fred  J.  Bussell,  Jndge. 

Aetbm  by  J.  SVed  Cowan  against  the  Sar>> 
foit  Manufacturing  Company.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Argnad  before  HOOBB,  C.  J.,  and  CAB- 
PBNTBB,  GBANT,  MONTGOMBBY.  and 
08TBANDEB,  JJ. 

U  K.  Boper,  for  appellant  Nlms,  Hoyt 
■rwlB,  flssalons  ft  Tanderwerp^  tor  amtflM. 

HOOBBt  O.  J.  nds  Is  an  action  of  a§- 
nmpslt  to  recover  fOr  goods  sold  and  ddir* 
ered,  to  the  amount  of  1190,06.  It  was  com- 


menced In  justice  court;  In  whldk  eomt  the 
plaintiff  recovered  a  judgment  for  the  full 
amount  of  the  claim.  The  caae  was  appeal- 
ed to  the  drcuit  court,  and  tiled  before  the 
judge  without  a  jury.  He  rendered  a  Judg- 
ment In  favor  of  the  d^endant  The  case 
is  bron^t  here  by  writ  of  errw. 

The  drcuit  judge  made  findings  of  tkct  and 
conduiUons  of  law  which  state  the  questions 
invfrived  in  the  case^  They  ara  as  follows: 

"(1)  The  plaintiff  is  a  New  York  manufac- 
turer of  bedroom  fnmltmWk  and  Is  assignee  of 
the  claim  of  8.  G.  Bstabioofc  ft  Co.,  of  New 
York,  manufacturers  ct  parlor  and  library 
furniture. 

"(Z)  The  defendant  la  a  Ifldilgan  corpo- 
ration engaged  In  fbn  manufacture  of  reclin- 
ing and  rolling  dialrs,  invalid  stands^  revolv- 
ing bookcases,  and  hospital  suppliee.  at  Mus- 
kegon, Michigan;  having  a  salesroom  for 
their  gooda  In  New  Yoric  City,  used  as  a  dis- 
tributing warehouse  and  retail  store.  H.  B. 
Hughson  was  a  aalesman  for  tiie  defendant; 
and  In  cbaive  of  said  New  York  store. 

"(3)  Said  Hugbson  visited  the  store  of 
plaintiff  about  October  8,  1002.  In  company 
with  two  lady  friends,  Introduced  himself  aa 
agent  for  t3ie  Ba^ent  Manufacturing  Obm- 
pany,  and  ordered  three  brass  bed^  three 
springs,  two  hair  mattresses,  and  one  mat- 
tress made  over,  and  two  pillows,  for  a  total 
price  of  $141.26,  and  lUrected  them  to  be,  and 
they  were,  delivered  to  one  Mrs.  Beebe,  In 
Brooklyn.  This  Is  one  of  the  claims  In  suit. 

**(4)  Prtor  to  December  20;  1902,  Hugbson 
went  to  the  store  (tf  S.  0.  Bstabrook  ft  Co., 
plalntUfs  assignor,  told  them  be  was  man- 
ager of  the  Sargent  Hanofacturlng  Oom- 
pany's  store,  ordered  parlor  furniture  deliv- 
ered to  a  private  address  in  Brooklyn,  and 
on  said  December  20tb  again  vMted  tbelr 
store,  and  ordered  a  parlor  chair,  the  price  of 
which  was  $49,  and  which  was,  by  his  dl- 
rectloD.  delivered  to  a  Mrs.  F.  U  In^am,  In 
Brooklyn.  This  Is  the  other  claim  In  suit 

"(5)  Neither  plaintiff  nor  plaintiff^  as- 
signor had  any  knowledge  concerning  the  au- 
thority of  Hugbson  to  bind  the  defuidant  by 
such  purchases,  other  than  hte  own  repre- 
seutatlons,  and  they  made  no  inquiry  to  as- 
certain whether  he  had  such  autbori^  oc 
not. 

"(6)  Said  Hudson  bad  nether  express  nor 
Implied  authorily  to  bind  tiie  defendant  by 
the  purchase  of  the  goods  In  question. 

"(7)  The  fact  of  inlor  purchases  of  goods 
from  plaintiff  or  plalntUTs  assignor  and  the 
giving  of  cheeks  therefw  by  Hughson  was 
never  known  to  defendant  and  his  acta  In 
that  regard  were  never  in  any  manner  rati- 
fied by  it 

"From  the  foregoing  facts  the  court  finds 
the  following  concluslous  of  law: 

"(1)  Said  Hughson  had  no  authority  to 
btpd  the  defendant  by  the  purchase  of  the 
goods  for  the  recovery  of  which  this  suit 
was  brought 

"(2)  The  defendant  did  not  undertake  and 
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promise  In  maimer  and  form  as  tli«  plalnGfT 
has  in  bis  declaration  complained  against  It 
TiiK  said  defendant  ahonld  and  It 
Is  hereby,  awarded  Ita  coats  of  this  suit 
against  tbe  said  plalntlfT,  to  be  taxed,  and 
tbat  it  have  execntlou  therefor." 

Amendments  were  proposed  to  these  flnd- 
fngs  and  conclusions,  which  the  judge  refus- 
ed to  make.  Much  of  the  testimony  was  tak- 
en by  depoaltion  In  New  Tork.  Some  of  it 
was  taken  in  open  court  Upon  the  trial, 
much  of  it  was  excluded  because  it  was 
oot  shown  that  Mr.  Hi^hson  had  authority 
to  make  the  purchases  upon  behalf  of  de- 
fendant For  the  purposes  of  this  case,  and 
In  reaching  our  conclusion  In  relation  thereto, 
we  have  considered  all  of  this  testimony  as 
tbough  It  was  properly  in  the  case.  After 
considering  it  all,  we  have  no  hesitancy  In 
saying  it  falls  far  short  of  showing  any  au- 
thority on  tbe  part  of  Mr.  Hughson  to  bind 
tbe  defendant  for  the  purchases  made  here. 

The  defendant  Is  a  corporation  with  a 
manufacturing  plant  at  Muskegon.  It  bad  a 
branch  house  in  >*ew  York  for  the  purpose  of 
marketing  the  goods  manufactured  in  the 
Muskegon  factory.  Mr.  Hughson  was  In 
charge  of  this  branch  bouse.  The  stock  of 
goods  carried,  and  which  Mr.  Hughson  was 
authorized  to  sell,  consisted  of  folding  chairs, 
revolTlng  book  cases,  hospital  supplies,  and 
inralid  goods,  for  sick  people.  The  Sargent 
Manufacturing  Company  did  not  deal  in  brass 
beds,  springs,  mattresses,  pUlows,  or  parlor 
furniture,  such  as  armchairs.  It  had  none 
of  these  goods  in  its  branch  house  in  New 
Tork.  Giving  the  fullest  force  possible  to  the 
teBtlm<my  offered  on  the  part  of  the  plain- 
tiff. It  shows  that  plaintiff  made  three  sales 
at  plaintUTs  store  to  Hni^son  under  tbe 
following  circumstances:  Hughson  Tlslted 
plaintiff's  store  In  New  Tork  about  October 
8.  1902,  In  company  with  two  lady  friends, 
and  ordered  three  brass  beds,  three  springs, 
two  hair  mattresses  and  one  mattress  made 
over,*  and  two  pillows,  for  a  total  price  of 
$141.25.  These  goods  were  nerer  delivered 
to  defendant,  or  in  its  store.  It  was  arranged 
at  ttie  time  Hughson  ordered  tiiem  that  they 
were  to  be  delivered  to  a  Mrs.  Beebe,  in 
Brooklyn.  Plaintiff  says  this  was  done  to 
save  cartage.  Theee  goods  are  part  of  plain- 
tiff's claim.  Mrs.  Beebe  paid  Hughson  for 
these  goods,  and  he  receipted  for  them  In 
tbe  name  of  the  defendant  On  May  25, 
1901,  Hv«h8on  ordered  one  Iron  bedstead, 
springs  and  mattress  made  special.  These 
goods  were  delivered  to  Walter  Cleveland, 
G59  Bedford  avenue,  Brooklyn,  by  direction 
of  Hughson,  and  paid  tor  by  defendant's 
check,  drawn  by  Hughson.  On  July  29, 1902, 
Hughson  came  to  plaintiff's  store  and  order- 
ed a  brass  bed  from  stock.  This  was  dellv^ 
ed  at  defendant's  store,  and  was  paid  for  on 
November  6,  1902,  by  a  check  signed,  "Sar- 
gent Manufacturing  Company,  Mr.  Hughson 
Manager."  On  December  20,  1902,  Estabrook 
&  Ca  sold  at  tlielr  place  of  business  one  arm- 


chair for  $49,  which  was  delivered  at  273 
Sixth  street  Brooklyn,  to  Mrs.  F.  Ll  Ingram. 
The  dealings  were  with  Mr.  Hughson.  who 
gave  tbe  directions  as  to  plaee  of  delivery  of 
tbe  chair.  This  Is  the  other  item  of  plain- 
tUTs claim.  On  June  7,  1809,  a  five-piece 
parlor  suit  for  $82.50,  was  ordered  by  Hugh- 
son,  in  person,  at  Estabrook  &  Co.'s  store, 
and  was  by  bis  direction  delivered  to  F. 
Morris,  950  Bedford  avenue,  Brooklyn;  also 
ou  May  22, 1901.  a  parlor  suit  of  four  pieces, 
at  $52.26,  was  (»dered  by  Hughson,  in  per- 
son, at  Estabrook  &  Co.'s  store,  and  was  by 
his  direction  delivered  to  Walter  Cleveland, 
6&9  Bedford  avenue,  Brooklyn.  Estabrook  & 
Co.  never  had  any  dealings  with  the  defend- 
ant, other  than  those  mentioned.  They  satis- 
fled  themselves  when  they  sold  the  first  bill 
tbat  Hughson  was  manager  of  the  defendant 
from  the  fact  that  he  had  "a  card  or- some- 
thing" with  him.  At  least,  "Hughson  gave 
them  to  so  understand."  Their  sal^man 
who  sold  these  goods  never  saw  Mr.  Hugh- 
son  at  any  other  time  than  when  these  three 
purchases  were  made,  nor  in  any  other  place, 
except  In  their  (Bstabrook  &  Co.'s)  store. 
No  representations  were  made  by  anybody 
to  them,  other  than  by  Mr.  Hughson  himself, 
that  he  waa  manager  of  tbe  defendant  The 
last  two  Items  were  paid  tar  b}  checks  sign- 
ed the  same  as  the  others. 

It  is  argued  that  as  Mr.  Hughson  was  in 
cbai^e  of  the  New  Tork  house,  plaintiff  was 
authorized  to  act  iq>on  hla  statement  that  be 
had  authority  to  make  the  purchases.  The 
trouble  with  the  ailment  is  that  the  articles 
purchased  were  not  within  the  scope  of  the 
business  of  the  defendant  In  New  Tork. 
The  business  it  was  conducting  there  was 
the  selling  of  articles  made  by  it  in  Muske- 
gon. It  would  hardly  be  claimed  that  sales 
to  Mr.  Hughson,  by  a  Jeweler,  of  diamonds, 
or,  by  a  manufacturer,  of  a  touring  car, 
would  bind  defendants.  The  principle  of 
law  is  well  settled  that  "The  authority  of  a 
general  agoit  Is  not  unlimited,  but  must  nec- 
essarily be  restricted  to  tbe  transactions  and 
concerns  within  the  scope  of  the  bnslnesa  of 
the  principal,  and  If  he  exceeds  tbe  authority 
tbe  principal  Is  not  bound."  1  Am.  St  Eng. 
Bncy.  of  Ijlw  (2d  Ed.)  090,  and  the  many 
cases  there  cited.  See  Blee  t.  Peninsular 
Club,  62  Mich.  87,  17  N.  W.  706;  Hurley  et 
al.  T.  Watson,  68  Ulch.  631,  86  N.  W.  726; 
Stilwell,  etc.,  Co.  v.  Paper  BClll  Co.,  115  Mich. 
35,  72  N.  W.  1107.  >, 
/It  Is  contended  that  a  ratification  of  the 
acts  of  Hughson  ran  be  Inferred  from  the 
fact  that  bills  for  the  purchases  hereinbe- 
fore mentioned  were  sent  to  tbe  New  Tork 
house,  and  were  paid  for  with  Its  checks. 
Tbe  trouble  with  this  contention  Is  that  it  is 
not  shown  that  any  one  acting  for  defendant^ 
except  Hnghson,  knew  be  was  purchasing  in 
the  name  of  the  defendant  articles  outside  of 
the  scope  of  Its  busing,  and  paying  for 
them  with  the  company  funds. 

Judgment  Is  afllrmed. 
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TURNER  T.  BTTRR  «t  al. 
(SopT«m«  Coort  of  Hlcfaiffan.    July  21,  1906.) 

1.  APPUX— EXOBPTIONS. 

Where  the  pleadings  and  asBignmeata  <tf 
error  raise  the  real  question  to  be  detenninad, 
no  exception  to  an;  raling  or  detennlnatkm  of 
the  trial  court  la  necessary. 

2.  Pbobatb  Coubts— Fuonci  —  DuarsBXR 
— BrFioT. 

The  practice  of  raising  pnrelT  legal  qnea- 
tlona  by  demnrrer  is  not  applicable  to  probate 
courts,  and  hence,  on  appeal  from  an  order,  af- 
ftrmiiw  an  order  of  the  probata  court,  made 
.after  hearing  upon  demurrer  to  a  croflB>petition, 
the  case  will  be  treated  as  though  testimony  had 
been  oEFered  to  prove  the  facts  set  out  in  the 
croea-petitlon,  and  bad  been  excluded. 

3.  Wills  —  Oonstructioh  —  "Hmm"— Bvi- 

DKNCB— IRWIJT  OT  TeSTATOB. 

Where  a  will,  after  givinK  certain  lega* 
ciesij  provided  that  the  remainder  of  the  pro- 
ceeds of  the  sale  of  the  estate  should  be  dis- 
tributed among  the  Itfwful  helra  of  testatrix 
according  to  law,  tha  husband  d  testatrix  was 
entitled  to  take  as  an  heir,  and  parol  evidence 
was  not  admissible  to  show  that  testatrix  did 
not  so  Intend. . 

[Eld.  Note. — For  cases  In  jpoint,  see  vol  49, 
Cent.  Dig.  Wills,  if  1023-1032,  1092.] 

Case-Made  from  Circuit  Court,  Kent  Gomir 
ty;  WUlla  B.  Perkins,  Judge. 

Petition  by  Salem  T.  Turner  against  Bel- 
en  M.  Burr  and  others.  Judgment  for  pe- 
titioner.  Case-made  affirmed. 

Argued  before  MOOKB.  C.  J.,  and  GRANT, 
BI^AIR,  MONTOOUBBT,  and  OSTRAN- 
DEB,  JJ. 

Frank  L.  Carpenter,  fbr  appellants.  Bur- 
llnxame,  Belden  ft  <^n  (Oyms  S.  Pendna, 
of  counsel),  tm  appellee. 

08TRANDBB,  3.  Sarab  Oblpman  Turner 
died  testate  December  10, 1901,  at  her  home, 
In  the  clt7  of  Grand  Rapids.  Micb.  Her 
hnaband,  Salem  T.  Tomer,  snrrlTed  her. 
Bae  wlU  was  executed  June  5,  1901.  and  bj 
Itfl  tunu,  after  requiring  all  of  ber  prop- 
erty, real  and  penonal,  to  be  conrerted  in- 
to mon^,  and  atttt  distributing  916,000  In 
legacies  to  various  persons,  including  one 
ot  $500  to  her  husband,  it  is  provided; 
"EHeventb.  I  direct  that  tlie  remainder  of 
the  proceeds  of  tbe  sale  of  my  real  and 
personal  estate  be  distributed  anumg  mj 
lawful  beln  acccvdlng  to  law."  The  ex- 
ecntm  having  paid  debts  and  specific  lega- 
des,  and  bavlng  cm  band  a  considerable  resld- 
nai;  fund  In  money,  tbe  tansband  petitioned 
the  probate  court  for  an  order  directing  a 
partial  distribution;  setting  up  tbat  a  moiety 
of  tbe  residuary  estate  belonged,  under  the 
terms  of  the  will,  to  himself,  as  one  of  the 
lawful  heirs  ot  bis  deceased  wife.  Tbe  an- 
swer of  certain  of  the  heirs  denies  that 
petitions  Is  an  heir,  within  the  meaning  of 
the  will,  and  denies  that  he  Is  entitled  to 
any  portion  of  the  residuary  estate.  The 
answer  also  takes  the  form  of  a  cross-peti- 
tion, and  avers  certain  facts  which,  if  true, 
seem  conclusive  of  the  mala  fact  asserted — 
-that  testatrix  did  not  mean  that  het  has* 


band  should  hare  any  part  ot  ber  estate  ex- 
cept tbe  specific  legacy  of  $000,  and  that 
that  was  given  him  tar  fear  tbat  he  mli^t 
otherwise  contest  tha  will.  To  this  cross- 
petition  a  demnrrer  was  interposed  by  the 
husband,  the  matter  was  brought  on  for 
bearing  upon  the  ideadlngs,  and  the  pnAate 
court  made  an  order  for  partial  distribu- 
tion, awarding  one-half  the  sum  distributed 
to  the  husband.  An  appeal  was  taken  by 
the  heirs  to  tiie  drcult  court,  and.  upon 
tbe  record  above  Indicated,  tbe  circuit  court 
affirmed  the  order,  and  Judgmnt  to  that 
effect  was  entered.  A  motion  for  a  new 
trial  was  made,  and  was  denied.  There- 
upon a  case  was  made,  settled,  and  certified 
to  this  court  The  emn  assigned  ara  three 
in  number— 4he  first,  directed  to  the  point 
that  the  court  erred  in  construing  the  will; 
the  second,  that  It  was  ernw  to  affirm  the 
order  of  the  probate  court;  tbe  ttilrd,  that 
It  was  error  to  deny  the  motlcm  for  a  new 
trial,  and  to  refuse  apiwlhints*  costs  ot  the 
appeal  to  be  paid  out  of  the  estate. 

The  record  shows  no  exceptions  taken 
to  any  ruling  or  determination  of  the  circuit 
court,  and  It  Is  urged  by  counsel  for  appel* 
lee  that  tor  this  reason  the  case  must  be 
dismissed,  upon  the  authority  of  Wilkinson 
V.  Bari,  89  Mich.  026;  WerUn  v.  Crocker,  47 
Mich.  842,  6  N.  W.  6S8.  It  was  not  neces- 
sary to  take  an  exception  to  the  giving  of 
judgment  In  the  court  below.  The  plead- 
ings and  asslgamente  of  error  raise  the  real 
question  to  be  determined.  Henderson  v. 
Detroit,  81  Mich.  878,  38S,  28  N.  W.  183. 
We  think  it  proper  to  say,  however,  that  the 
practice  pursued  In  this  case  would  In  most 
cases  be  open  to  objection.  In  the  brief  for 
ai^llee  It  Is  said:  "Many  of  these  stete- 
mente  are  considered  utterly  untme  by  the 
appellee,  and  are  not  admitted  in  any  man- 
ner, except  so  far  as  the  demurrer  of  the 
appdlee  in  the  probate  court  would,  for 
the  purpose  of  the  argument  upon  demurrer, 
admit  the  truth  of  the  statement  In  the  cross- 
petition."  It  Is  not  contemplated  that  the 
practice  of  raising  pun  legal  quesUMis  by 
demuirra*,  which  prevails  In  our  courte  of 
general  Jurisdiction,  shall  be  the  practice  In 
probate  courts,  shice  the  overrulhig  of  a 
demurrer  requires  generally  the  framing  and 
trial  of  an  issue  on  tbe  mwite,  and  a  re- 
mand of  the  record  for  that  purpose.  We 
treat  the  present  case  precisely  as  though 
appellante  had  offered,  first  In  the  probate 
court,  and  later  In  the  circuit  court  on  ap- 
peal, testimony  to  prove  the  facte  set  out  In 
the  cross-petition,  and  such  testimony  had 
been  by  the  circuit  court  excluded. 

It  Is  important  to  learn  the  precise  Issues 
raised  by  counsel  for  appellante,  and  In 
tills  we  are  aided  by  stating  aomo  things 
which  he  does  not  claim.  He  does  not  claim 
that  there  Is  any  ambiguity  In  the  words  or 
terms  used  In  the  will,  unless  he  may  be 
held  to  the  contention  that  the  word  "heirs," 
when  used  In  a  will,  la  always  of  doubtful 
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meaning.  Nor  Is  It  claimed  but  that  the 
clause  of  the  will  In  qoeetlaa  evidence!  an 
intention  to  have  the  reatdoe  of  the  estate, 
which  la  or  will  be  Id  the  f<»in  of  money, 
"distrlbnted"  "according  to  law."  What 
counsel  does  claim  la  that  the  testatrix  did 
not  mean  that  her  husband  should  take  any 
part  of  the  residue  of  her  estate,  nor  to  In- 
clude him  in  the  term  "my  lawful  heirs,** 
but  intended  and  understood  that  term  to 
Include  only  ber  kindred  by  blood.  This 
intention,  It  Is  said.  Is  OTldenced  (1)  by  the 
legal  meaning  of  the  words  used  In  the 
ctatwe  under  consideration,  if  not  (2)  by 
certain  facts  sought  to  be  proved.  He  se^ 
to  introduce  the  t«stimony  of  the  person 
who  drew  the  will,  to  whom  it  is  claimed 
she  stated  at  the  time  the  will  was  pre- 
pared **that  she  did  not  wish  [ber  husband] 
to  have  any  part  of  her  estate,  but,  tor  fear 
he  might  contest  and  break  her  will,  she 
had  determined  to  bequeath  him  a  legacy 
of  (600,"  and  testimony  showing  relations 
between  testatrix  and  her  husband  to  ex- 
plain and  make  reasonable  her  said  allied 
purpose.  Conceding,  as  we  may,  the  general 
rule  In  this  state  to  be  that  the  circumstan- 
ces surrounding  the  making  of  a  will,  the 
condition  of  the  estate,  and  the  relationship 
of  beneficiaries  to  the  decedent  may  all  be 
considered  In  determining  the  intention  of 
the  teatator,  and  that  this  court  has,  in 
considering  similar  clauses  in  wills,  held  that 
the  word  "heirs,"  used  in  them,  was  not 
very  conclusive  ot  testator's  Intent  (Hascall 
V.  Cox,  49  Mich.  436,  13  N.  W.  807;  Bailey 
V.  Bailey,  26  Mich.  18S),  It  Is  nevertheless 
tme  that  the  Intrat  of  the  testator  has  been 
found,  whenever  posslble,  in  the  languag* 
of  the  will  Itself,  and,  If  affording  the  means 
for  a  reasonable  interpretation  and  one  gen- 
erally harmonious,  parol  evidence  of  lnten> 
tion  has  not  been  received. 

The  case  before  us  Is  not  a  dlfflcnlt  cme,  and 
we  have  had  the  ben^t  of  excellent  briefs 
and  of  oral  argument  There  survived  testa- 
trix neither  lineal  descendants,  father,  moth- 
er, brother,  nor  slstor.  Her  husband  and 
the  children  and  grandchildren  of  deceased 
brothers  and  sisters  claim  the  estate.  Her 
dlrectlbns,  found  In  the  will,  were  to  convert 
ber  estate  Into  money.  The  estate  is  a  con- 
siderable one,  valued  at  upwards  of  $60,000, 
and  the  spedflc  legacies  amount  to  $16,000. 
The  debts  were  less  than  $1,000.  The  resid- 
uary estate  Is  therefore  the  greater  part  of 
the  whole,  and,  unless  there  Is  to  be  found 
some  limitation  in  the  words  "my  lawful 
heirs,"  Is  to  be  disposed  of,  by  direction  of 
the  testatrix,  as  an  Intestate  estate  would 
be.  There  is  bat  one  method  of  distributing 
such  an  estate  according  to  law,  and  that  is 
to  apply  the  statute  of  distributions.  Apply- 
ing that  statute,  the  property  will  be  dis- 
tributed one  half  to  the  husband,  and  the 
other  half  to  the  children  of  any  deceased 
brother  or  sister  by  right  of  representation. 
The  decree  appealed  from  m  ordwed.  But 


counsel  says  the  designated  baieddarles  of 
the  distribution  directed  are  not  the  persona 
of  the  statute  of  distrlbntioiis,  bnt  are  the 
"lawful  heirs"  of  the  testatrix;  these  are  her 
kindred  by  blood,  of  whom  the  husband  is 
not  one.  If  we  adopt  this  view,  we  must 
abandon  the  position  that  testatrix  Intended 
a  distribution  according  to  the  statnte,  or 
we  must  bold  that  the  intention  cannot  be 
given  effect,  because  there  is  no  statnte  pro- 
vision for  distributing,  the  husband  being 
alive,  which  does  not,  under  the  circum- 
stances here,  include  him  as  a  distributee. 
There  Is  abundant  authority  for  holding  that 
the  will  evidences  an  intentltm,  which  is  en- 
tirely agreeable  with  fair  construction  of  the 
language  used— the  estate  being  all  personal 
vm&erty,  and  the  direction  bring  to  dla- 
tribute  according  to  law— to  use  the  word 
"belrs"  to  designate  the  persons  who  under 
the  statute  take  personal  property.  We  may 
go  furtha*.  The  term  used  Is  "my  lawful 
helz9."  In  Bngllsh  law  the  word  "heirs" 
has  always  meant  the  person  succeeding  to 
the  title  to  real  estste  on  the  death  of  an- 
othw — one  who  succeeds  to  the  title  by  fwce 
of  the  law.  A  common  definition  Is,  "He 
upon  whom  the  law  casts  an  estate  of  in- 
heritance Immediatdy  on  the  death  of  the 
owner."  Under  our  statute  governing  the 
descent  of  real  property,  the  husband  la 
within  the  definition  given.  Indeed,  in  thla 
case  the  same  persons,  and  taking  In  the 
same  proptHrtlons.  are  designated  in  both  of 
the  statutes  referred  to.  We  are  not  willing, 
and  are  of  opinion  that  we  are  not  pmnlt- 
ted,  to  look  further.  There  being  no  am- 
biguity appearing  upon  the  face  of  the  In- 
strument, the  testimony  of  the  scrivener 
who  drew  the  will  was  not  admissible.  De- 
freese  t.  Lake,  100  Mich.  415,  67  N.  W.  006, 
82  L.  R.  A.  744,  6S  Am.  St  Rep.  684. 

The  decree  of  the  probate  court  and  the 
judgment  of  the  circuit  court  are  In  accord- 
ance with  the  precise  directions  found  in  the 
will,  and  give  effect  to  the  expressed  Intui- 
tions of  the  testatrix. 

Judgment  is  affirmed,  vlth  costs  of  this 
court  to  the  ajipeUea 

MONTGOMERY,  J.  I  concur  In  the  re- 
sult reached  In  the  for^iolng  (pinion.  I  do 
not  agree  HmX  the  practice  pnrsned  wo  ob- 
jectionable, 

rOSTBB  T.  GBAND  BAPIDS  BT.  00. 

(Buprme  Oourt  of  Michigan.  Joly  21,  1006.) 
1.  Assault  —  Sfboui.  Omone— LuBix,rrT 

OV  ElHPLOTEB. 

Where  a  Bpecial  deputy  sherUf,  paid  by  a 
street  railroad  company,  acts  solely  in  his  ca- 
pacity as  an  officer  In  usaulting  a  passenger, 
and  not  by  the  direction  ot  the  conductor  in 
durge  of  the  car.  the  stieet  railway  company 
is  not  liable  for  the  act 

[Ed.  Not&r-For  cases  In  point  see  voL  84» 
Cent.  Dig.  Master  and  Bervint,  H  1221,  1^ 
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S,  cumk— PmnipnoN. 

Wbeo  a  disorderly  person  u  amated  bj 
a  police  officer,  the  preanmption  Is  that  the  of- 
ficer is  actlnc  in  his  official  capacity,  and  not 
as  an  asent  for  the  party  who  pays  aim. 
8.  Sahb— EriDnfox. 

In  an  action  against  a  street  railway  com- 
pany for  an  assault  apon  a  pasBenger  by  a  spe- 
cial deputy  sheriff,  who  was  paid  by  the  com- 
pany*  and  whoaa  aa.br  it  was  to  riw  upon  the 
ears  and  praront  arnnrbanoBS,  the  evidence 
showed  that  plaintiff  had  refused  to  pay  his 
fare,  that  the  conductor  told  him  that  if  he 
did  not  pay,  he  would  pat  him  off,  and  that 
the  deputy  then  interfeiM,  and  in  the  coarse 
of  the  ensning  altarcatioi  atmdc  plaintiff.  It 
was  not  claimed  that  plaintiff  was  gnilty  of  any 
breach  of  the  peace ;  the  only  cause  of  the  dep- 
nty'a  action  being  plaintiff's  refusal  to  pay  his 
taj».  HM,  that  the  action  of  the  deputy  in 
assaulting  plaintiff  was  upon  the  ezpreaa  or 
implied  reqaest  Of  the  conductor,  so  that  tiw 
street  railway  company  was.  liaUa, 

ftror  to  Bapoior  Ooart  <tf  Orand  Raidds; 
Bldurd  L.  Newnham,  Jtidge. 

Action  Adam  Foster  against  flu  Grand 
Rapids  Railway  Company.  Judgment  for 
plaintiff.  Defftndant  brings  error.  Afllmh 
ed. 

Plaintiff  claims  damages  for  an  assault 
while  a  passenger  on  defendant's  road.  He, 
with  four  companions,  including  his  wife, 
had  sp^t  the  evening  at  a  beer  hail  at 
Beed'a  Lake,  near  Grand  Rapida,  drinking 
beer  and  watcliing  a  vaudeville  performance. 
This  resort  la  owned  by  the  defendant  The 
party  drank  considerable  beer,  and  when 
they  started  for  home  plaintiff  was  evidently 
somewhat  under  the  Influence  of  liquor. 
They  boarded  tbe  car  for  their  return  to  the 
city  about  11 :1S  p.  m.  Tbe  three  women  of 
the  party  went  to  the  forward  end  of  tbe  car 
and  took  seata,  Plaintifl  and  his  friend 
named  Dnckett,  went  to  the  back  end. 
Plaintiff  offered  the  conductor  a  coin  In  pay- 
ment of  the  fares  for  the  party.  The  con- 
ductor refused  to  take  it;  because  he  was  not 
ready,  not  having  tamed  tbe  register  back 
to  the  aero  mark.  After  turning  bacft  the 
register,  which  was  at  the  front  end  of  the 
car,  be  commenced  collecting  fares.  Plain- 
tiff followed  tbe  conductor  part  way  up  tbe 
aisle  and  offered  the  fares  again,  but  was  re- 
fused for  the  same  reason.  Plaintiff  testi- 
fied that  be  pulled  out  of  his  pocket  a  coin, 
whlcb  be  supposed  was  a  quarter,  and  ttiat 
the  conductor  put  It  in  bis  pocket  and  then 
banded  back  a  qaarter,  and  that  flie  plain- 
tiff bad  tberenpon  concluded  that  It  moat 
have  bem  a'  60-cent  piece  wbicb  be  banded 
tJat  conductor.  He  later  found  tbe  60-cent 
piece  in  bis  pot&et  He  then  discovered  that 
be  had  paid  no  fare.  On  reaching  the  back 
platform,  the  cimductor  asked  plaintiff  for 
his  tare.  Plaintiff  testified  that  be  told  the 
ccmductor  that  ttie  fare  was  paid.  The  con- 
ductor testtfled  tiiat  tbe  plaintiff  said  be  bad 
made  a  tender.  Mr.  Dnckett  then  twice  of- 
fered to  pay  Vbe  fares  fbr  tbe  party,  but 
plaintiff  pushed  his  band  aside.  Plaintiff 
testified  ttuLt  the  conductor  then  said  to 
«nM  ooe^  Tut  Um         Ibat  Inunedlately 


aftwwards  be  was  struck  over  the  bead  by 
some  one,  and  an  altercation  then  ensued.  In 
which  he  was  seriously  injured.  Tbe  as- 
sault, If  any,  was  made  by  one  Sbinaki,  an 
employ^  of  tbe  company,  but  who  for  sev- 
eral seasons  bad  been  appointed  a  deputy 
sheriff  to  preserve  order  at  defendant's  re- 
sort Bhlneki  testified  that  his  duties  were 
to  watch  the  park  in  the  evening,  and  stay 
around  the  car  landing,  and,  in  case  of  a 
"rough  load"  of  passengers,  to  go  In  on  tbe 
cars  to  preserve  order.  Except  when  em- 
ployed as  a  special  deputy  sheriff  during  tbe 
Bummer  season,  he  was  a  motorman  in  de- 
fendant's employ.  The  theory  of  the  plain- 
tiff is  that  Shlnski  acted  under  the  authority 
of  the  defendant  through  Its  conductor,  and 
that  tbe  defendant  Is  rea[>onsible  for  the  as- 
sault made  by  liim.  The  theory  of  the  de- 
fendant la  tliat  Shinakl  was  acting  in  the 
capacity  of  a  peace  officer,  that  a  disturb- 
ance had  arisen,  and  that  Mr.  Sbinski  and 
hia  brother  officer,  Fallon,  who  was  also  a 
deputy  sheriff,  had,  without  any  direction 
whatever  from  the  conductor,  united  In  an 
attempt  to  restore  order.  Ttiese  two  theo- 
ries were  stated  to  the  Jury  by  the  court,  and 
a  verdict  rendered  for  the  plaintiff. 

Argued  before  MOORE,  C.  J.,  and  CAR- 
PENTER, McAIiVAX,  GRANT,  and  MONT- 
GOMERY. JJ. 

Knappen^  Kleinbans  &  Knappw  (Willard 
E^ingsley,  of  counsel),  for  appellant  John 
W.  Powers  (llyron  B.  Walker,  of  counsel), 
tor  appellee. 

GRANT.  J.  (after  stating  the  facts). 
Counsel  for  the  defendant  preferred  tlie  two 
following  requests: 

"If  there  were  no  angry  words  spoken  in 
the  rear  vestibule  between  Ifr.  Shlnski  and 
Mr.  Foster,  and  if  there  were  no  angry 
words  between  the  omductor  and  Hr.  Fos- 
ter, and  everything  bad  been  genUemanly 
and  quiet  vp  to  the  time  that  Mr.  Foster 
claims  be  was  hit  on  the  bead,  and  if  you 
find  that  Shlnski,  aa  a  special  deputy  sher- 
iff, bit  htm  on  the  head  with  bis  billy  snd- 
doily,  without  any  direction  from  tbe  con- 
ductor to  do  so,  then  the  railway  company 
would  not  be  liable  for  that  blow." 

**It  aK>ear8  by  the  imdisputed  testimony 
In  tbe  case  that  Sbinski  and  Fallon  were  spe- 
cial deputy  sheriffs,  and  although  they  were 
paid  by  the  railway  company,  yet  the  com- 
pany could  neither  appoint  nor  remove  them 
from  office;  and  if  you  find  as  a  fact  from 
the  evidence  In  tbe  case,  that  these  officers, 
or  either  of  them,  committed  any  assault  on 
Mr.  Foster,  ^ther  on  tbe  car  or  on  the 
ground,  while  they  were  In  the  discharge  of 
th^  oflldal  duties,  vritbout  ai^  direction  to 
do  so  from  tbe  conductor,  then  the  company 
would  not  be  liable  for  such  assault,  m  any 
injuries  resulting  tbereftom.** 

These  were  refused,  and  the  court  in- 
structed tbe  Jury  that;  "if  tbe  defendant's 
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Borant;  Shliukl,  Btnuft  tbe  plaintiff  8nb> 
stantlally  In  the  manner  and  xmder  the  dr- 
cnmstancea  narrated  bj  tbe  plaintiff  and  hlB 
wltnesseB,  and  while  engaged  In  trTlng  to 
eject  plaintiff  from  the  car,  under  the  In- 
stmction  of  the  conductor,  said  action  on 
bis  part  waa  unwarranted,  and  the  defend- 
ant woold  not  be  liable  ther^W.  *  *  * 
Mr.  Shlnakl,  b^  vlrtne  of  being  a  special  d^ 
nty  sheriff,  waa  a  peace  otBcer,  and  If  a 
breach  of  the  peace  by  Mr.  FoaUx  bad  oc* 
curred,  or  was  Inunedlately  Imminent,  in  tile 
presence  of  the  officer,  he  bad  the  rl^t  to 
stop  or  preroit  such  breach  of  tiie  peace; 
and  If  the  officer,  to  accomplish  that  purpose, 
used  exoesslTe  Tiolence,  by  usli^  his  billy  or 
otherwise,  tbe  railway  company  would  not 
be  responsible  fbr  such  acts  of  the  officer." 

The  court  further  instructed  the  Jury: 
"Tbe  railway  company  is  not  liable  for  any 
assault  that  was  committed  upon  Mr.  Fos- 
ter after  he  left  tbe  car  and  was  on  the 
ground,  by  either  of  the  officers,  or  by  the 
conductor  or  the  motorman,  or  any  of  tbe 
employte  of  the  railway  company,  even 
though  such  assault  was  willful  and  mall- 
doua.** 

Police  protection  Is  essential  in  places  of 
resort  like  this,  visited  by  lai^  crowds  com- 
posed of  all  classes  of  society.  They  are  apt 
to  be  visited  by  vicious  and  lawless  el^euts, 
and  by  those  addicted  to  tbe  excessive  use 
of  Intoxicating  liquors.  Especially  Is  this 
true  of  pleasure  resorts  of  this  character 
open  at  night.  The  defendant  is  largely  re- 
sponsible for  the  necessity  for  police  pro- 
tection, because  It  brings  the  crowds  there, 
and  is  perhaps  responsible  for  the  means  of 
amusements  and  entertainments.  Many  in- 
stances are  therefore  found  In  law  books 
where  the  public  authwltles  have  appointed 
police  officers  to  preserve  order  In  these  pla- 
ces, but  at  the  expense  of  those  responsible 
for  them.  So  the  public  authorities  in  the 
present  case  appointed  depnty  sheriffs,  with 
the  same  powers  and  duties  as  tbey  would 
exercise  In  any  other  place.  When  acting 
purely  In  their  capacity  aa  police  officers,  the 
defendant  is  not  responsible  for  their  acts. 
Only  when  tbe  defentJant  through  its  au- 
thorized agent,  has  employed  or  directed  such 
police  officers  to  act  for  it,  does  it  become 
responsible.  It  was  the  du^  and  custom  of 
these  police  officers  to  preserve  order  in  and 
around  the  pleasure  grounds,  to  arrest  those 
engaged  In  violations  of  law,  and  to  accom- 
pany the  street  car  from  the  grounds  to  the 
city,  when  there  were  indications  that  there 
were  rough  persons  aboard  liable  to  cause 
disturbance.  If  this  police  officer  acted,  In 
bis  allied  attack  upon  tbe  plaintiff,  solely 
In  his  capacity  as  an  officer,  and  not  by  and 
under  the  direction  of  the  conductor  ot  the 
car,  tbe  defendant  Is  not  responsible  for  his 
act.  When  a  disorderly  person  is  arrested 
by  a  police  officer,  tbe  presumption  Is  that 
the  officer  Is  acting  In  an  official  capacity, 
and  not  as  an  agent  for  the  party  who  by  law 


Is  requhred  to  pay  him.  Jardtau  v.  OoneSk^ 
fiO  N.  J.  Law.  485,  14  AU.  690. 

We  do  not  think  these  requests  are  justt- 
fled  by  this  record.  Aa  a  peace  officer,. 
Sblnskl's  sole  duty  was  to  preserve  the- 
peace,  and  to  arrest  those  who  were  oigaged 
In  a  breach  thereof.  It  was  not  a  part  of 
his  duty  to  the  public  to  assist  In  the  removal 
of  passengers  who  refused  to  pay  tfa^  fares, 
unless  tbe  removal  was  accompanied  by  such 
disturbance  and  vlolen<»  as  to  amount  to  an 
actual  or  threatened  breach  of  the  peace. 
Neither  under  the  plaintiff's  nor  the  defend- 
ant's testimony  was  there  any  disturbance 
before  the  assault  was  made.  The  car  bad 
not  stcqpped,  and  the  court  eomctlj  instruct- 
ed the  jury  that  the  defendanrs  servants  had 
no  authority  to  .remove  plaintiff  from  the 
car  untU  it  had  stepped.  Plaintiff  had  not 
refused  to  leave  the  car  for  ntmpayment  of 
fare.  Under  the  defendant's  own  showing, 
all  that  had  been  done  prior  to  the  seizure 
of  plaintiff  by  Shlnskl  was  the  demand  for 
fare,  the  assertion  by  plaintiff  that  he  had 
either  tendered  or  paid  tbe  fare,  and  the 
statement  by  the  conductor  that  be  would 
have  to  pay  bis  fare  or  get  off.  A  brief 
statement  of  the  testimony  of  the  conductor 
and  Mr.  Shlnskl  upon  this  point  Is  imi>ortant: 

Tbe  conductor,  after  testifying  that  he  had 
asked  plaintiff  for  the  fares,  and  that  plain- 
tiff replied  that  he  bad  made  a  tender  of 
the  money  and  that  the  fares  were  paid,  tes- 
tified as  follows:  "Q.  Then  what  took  iHace 
next?  A.  Why,  I  told  the  man,  if  he  didn't 
pay  his  fare,  I  would  put  him  off,  and  I  took 
blm,  put  my  hand  on  the  man's  shoulder 
after  asking  him  the  third  time,  told  him  to 
pay  his  fare  or  I  would  put  him  off.  and  he 
didn't  seem  to  think  he  would  pay  his  fare, 
so  Mr,  Shlnskl  stood  there,  and  Mr.  Shlnskl 
took  hold  of  him  himself.  ♦  •  •  Q. 
When  Mr.  Shlnskl  took  hold  of  him.  what 
took  place?  A.  Mr.  Shlnskl  took  hold  of 
him  by  the  throat  and  pushed  him  in  the  cor- 
ner. He  says,  'You  pay  your  fare  or  I  will 
put  you  off.' " 

Mr.  Shlnskl,  after  testifying  to  tiie  con- 
versation between  plaintiff  and  tbe  conduct- 
or, and  Mr.  Duckett's  offer  to  pay,  when  his 
arm  was  pushed  aside  by  tbe  plaintiff,  testi- 
fied as  follows:  "So,  I  turned  around.  I 
stood  right  side  of  him,  and  faced  him,  la 
front  of  him.  I  says,  'Now,  you  have  to 
pay.'  I  says.  It  has  been  a^ked  enough.' 
So  I  got  bold  of  bis  right  arm.  I  says,  'Step 
off,  please.'  •  *  ♦  Q.  Whose  armT  A. 
Mr.  Ducketfs.  *  *  *  So  the  other  man — 
he  was  right  behind  him — he  Jumped  up  to 
me.  He  says:  'What  have  you  got  to  say? 
(using  a'  vile  epithet).  And  I  grabbed  blm. 
I  says,  *I  have  got  a  good  deal  to  say.'  I 
says,  'I  will  have  a  good  deal  to  say.* "  He 
then  testified  to  seizing  him  by  the  throat 
and  pushing  blm  up  in  tbe  comer.  When 
Mr.  Fallon,  another  special  depnty  sheriff, 
who  was  on  the  car  behind,  came  up,  plain- 
tiff testified  that  he  told  Mr.  Fallon,  "These 
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people  refnse  to  pay  fains,  and  we  want 
them  off."  On  croas-ezamtoation  be  teatlfled 
that  before  be  interf»ed  'the  conductor  ask- 
ed me,  ^hat  are  we  gcdng  to  do?*  I  says, 
'Ton  know  what  to  do.'  Q.  The  omdnctor 
aaked  yon  what  to  do?  A.  Yea,  ait.  Q. 
What  did  yon  aay  to  that?  A.  I  told  him 
what  to  do.  I  laya,  'Ton  are  the  oondnctw 
of  thla  car."*  He  farther  teatlfled:  "1  asked 
both  ot  12)em— plaintiff  and  Dnckett— to  pay 
their  fares.  'As  yon  haTe  not  paid  yonr 
farea,'  I  says,  'this  must  be  settled.*  -I  spoke 
a|K^  to  both  gentlemen.  •  •  •  After 
plaintiff  called  me  that  name,  I  let  Sir.  Dnck- 
ett go,  and  got  hold  of  him." 

Prom  lir.  Shlnskl's  own  tegtlmouy,  and 
aa  well  from  that  of  the  oondnctor,  tlwre  was 
no  attemi>t  or  intention  to  arrest  plalntUC 
for  a  breach  of  the  peace,  bnt  only  to  pnt 
him  off  the  car  for  the  nonpayment  Of  bis 
fare.  The  only  reasmable  conclusion  from 
thla  teatimony  is  liiat  the  conductor  either 
expressly  or  impliedly  called  upon  IBhlnskl 
to  aadst  him  In  ejecting  the  plaintlfl,  and 
tliat  Mr.  BhinaU  undo-stood  that  to  be  a  part 
of  Ills  duty.  Under  these  drcnmstances  Mr. 
Shinafci  did  not,  In  hla  assault  upon  the  pliUn- 
tiff,  r^nesent  the  pwUlc,  but  the  defendant 
It  wa.B  wholly  immaterial  whether  any  angry 
words  were  q^oken  before  Ur.  Bhtoskl  in- 
terfered, or  whether  the  conduct  ot  the  par^ 
ties  op  to  that  time  had  been  gentlemanly 
and  quiet 

Judgment  affirmed. 


PARRELL  V.  DANBUItT. 
(Supreme  Court  of  Michigan.   July  21,  190S.) 

1.  Apfkai.  —  Biu.  ot  Exception  —  Settikg 

FOBTH  THE  EviDENCE—SnFFICIENCT. 

Where  the  trial  judge  certified  that  a  bill 
of  exceptions  contains  the  substance  of  all  tes- 
timony gWea  on  the  trial  which  affects  the  ex- 
ceptions noted,  the  court  on  appeal  will  consid- 
er that  the  record  contains  all  the  evidence  af- 
fecting an  exception  as  to  the  snfficiencr  of  tlie 
evidence  to  mtatain  a  finding,  though  the  teati- 
awDy  is  in  an  abbreviated  narrative  form. 

2.  Chattkl  MoBTQAQEa  —  Bight  to  Rbdkeu 
—Evidence— ScFPiciENCT. 

On  the  issue  whether  a  mortifagor  in  a 
chattel  mortgage  had  a  year  in  which  to  re- 
deem from  the  mortgage,  evidence  held  not  to 
warrant  a  finding  that  he  had  sadi  term. 

Bmu-  to  Circuit  Court,  Wexford  Connlgr; 
Clyde  C.  Chittendoi,  Judge. 

Action  by  James  Farrell  against  Mlcholas 
T.  Danbnry.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  wror.  Re- 
▼ened. 

Argued  before  MOORB.  a  J.,  and  CAB^ 
PENTBB,  ORA24T,  MONTGOMERY,  and 
08TRAin)ER,  JJ. 

F.  O.  Gaffn^,  tar  appellant  S.  V.  Saw- 
yer, for  appellee. 

GABPSNTBR,  J.  This  la  a  suit  for  the 
conversion  of  a  horse  and  buggy.  April  22, 
1902,  plaintiff,  wbo  owned  the  property  In 
suit  gsn  to  one  Robert  Oarrow  a  bill  of  sale 


of  the  same  to  secure  the  payment  of  about 
$80.  A  few  days  thereafter  plaintiffs  broth- 
er,  who  was  duly  authorized  to  act  for  plain- 
tiff, made  an  arrang«nait  with  defendant 
wheret^  defendant  paid  the  loan  to  Oarrow, 
and  rectfved  an  assignment  from  him  of  the 
bill  of  sale.  Fdiruary  27,  1903,  defendant 
sold  said  prt^erty  under  an  alleged  foreclo- 
sure of  his  bill  of  sale.  Plaintiff  claims  Qiat 
tills  aale  was  a  conTWSlon,  because  It  took 
place  before  the  expiration  of  the  year  In 
which  plaintiff  had  a  right  to  redeem.  The 
sole  dlspnte  In  this  caae  is  whether  plaintiff 
had  a  year  In  which  to  rede^  ttom  aalS 
mortgage.  The  caae  was  tried  by  the  court 
without  a  Jury,  who  found  as  a  fact  that 
plaintiff  had  that  right  and  tiievetave  ren- 
dwed  a  Judgment  In  his  favor.  Defendant 
contended  in  the  court  below  and  contends 
here  that  there  was  no  evidence  in  the  case 
warranting  said  flndlng.  Was  there  such  evi- 
dence? Plaintiff  contends  that  we  cannot  de- 
termine that  question  on  tills  record,  because, 
the  testimony  being  "In  an  abbreviated  nar- 
rative form."  we  cannot  be  certain  that  it  is 
all  retnmed  to  this  court  Tlie  trial  Judge 
certified  that  "this  bill  of  exertions  conteins 
the  substance  of  all  testimony  glv&i  upon 
said  trial  which  in  any  manner  affecte  the 
exceptions  therein  noted."  We  think  we  are 
warranted  in  a^^lng  that  no  testtmtmy  intro- 
duced in  tin  court  below  affectiug  the  excep- 
titma  under  conslda'atton  was  omitted  from 
the  record.  See  Atlas  Mining  Co.  v.  Johnston, 
2S  Mich.  46;  Hitchcock  t.  Bargett  38  Mich. 
001.  We  will  thoefore  proceed  upon  that 
assumption. 

It  cannot  be  said  that  the  agreement  un- 
der wlilch  the  d^Oidant  advanced  the  mon- 
ey and  took  the  bill  of  sale  gave  plaintiff  a 
year  in  which  to  redeem.  That  agreement 
was  made  between  defendant  and  platotlff'» 
broths,  who  was  authorized  to  act  as  plain- 
tiff's agmt  The  terms  of  this  agreement 
known  only  to  defendant  and  plaintiff's 
said  brother.  Said  brother  did  not  testis, 
and  defoidant  was  therefore  the  only  witness 
sworn  who  had  knowle^e  of  that  agreranent. 
Be  testifies  that  by  that  agreement  plaintiff 
was  to  have  80  days^  and  not  a  year,  in  which 
to  redeem.  If  this  testimony  of  defendant  la 
discredited,  there  is  nothing  to  show  that  the 
original  agreement  gave  plaintiff  a  year  in 
which  to  redeem.  If  It  is  credited,  it  certain- 
ly did  not  give  him  a  year.  Plaintiff  cannot 
theref(He,  base  his  daim  that  defendant  gave 
him  a  year  to  redeen  upon  the  apeonent 
undor  which  defendant  advanced  the  money. 
He  must  base  that  claim  up<m  an  agreement 
made  between  himself  and  defendant  after 
defendant  had  advanced  it  The  only  testi- 
mony which  it  can  be  claimed  warranto  the 
Inference  that  sndi  an  agreement  was  made 
la  tlie  testimony  of  plaintiff  himself.  He  tes- 
tifies that  the  detendant  after  he  had  ad- 
vanced the  money  and  ohteined  a  bill  of 
Bale,  "said  that  he  and  my  brother  had  had 
some  talk  to  the  effect  that  if  I  would  secure 
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him  wltb  a  diattel  mortgage  on  tbe  rig,  I 
coald  bare  one  rear's  time" ;  that  he  (plMn- 
tlff)  tbweupon  did  execute  sncb  a  (diattel 
mortgage,  and  tendered  it  to  defendant; 
that  defendant  took  it  one  morning,  and  said 
that  be  would  look  it  over ;  that  the  follow- 
ing morning  defendant  told  plaintiff  that  he 
wonld  not  accept  that  mortgage,  and  demand- 
ed a  mortgage  In  which  plaintiff  most  redeem 
within  six  months;  that  plaintiff  assented 
to  this.  Snbseqnently  defendant  refused  to 
take  any  mortgage  at  all,  and  insisted  on 
plaintiff  at  once  paying  tbe  note  which  de- 
fendant bad  given  to  a  third  party,  a  Mrs. 
AlTln,  to  obtain  the  money  advanced  by  blm 
for  plaintiff;  that  plaintiff  assented  to  this, 
bnt  either  through  the  fault  of  Mrs.  Alvln  or 
defendant  he  was  unable  to  pay  this  note; 
that  def^dant  told  him  that  he  would  ke^ 
tbe  rig  if  the  note  was  not  paid,  and  later — 
about  a  week  after  the  chattel  mortgage  had 
been  received  by  him— defendant  returned 
the  chattel  mortgage,  which  plaintiff  accept- 
ed. In  addition  to  this,  there  is  testimony 
of  admisBloh8  made  by  defendant  respecting 
tbe  arrangement  made  with  plaintiff.  This 
testimony  corroborates  plaintiff,  but  It  Justi- 
fies no  Inference  not  warranted  by  bis  tes- 
timony. We  therefore  sufficiently  dispose 
of  that  testimony  when  we  dispose  of  plain- 
tiff's testimony.  The  most  that  can  be  in- 
ferred from  plaintiff's  testimony  is  that  be 
and  defendant  bad  once  agreed  that  he  (plain- 
tiff) should  have  one  year  In  which  to  redeem 
from  defendant's  bill  of  sale — which  was,  In 
l^al  effect,  a  chattel  mortgage — and  tiiat 
subsequently  plaintiff,  at  defendant's  in- 
stance, consented  to  rescind  that  agreement 
Ttw  Tolnntary  rescission  ot  this  agreement 
placed  tbe  parties  in  the  same  position  that 
they  would  have  been  if  tbe  agreement  had 
never  been  made;  that  is,  their  rights  were 
covered  by  tbe  agreement  made  between  d» 
fraidant  and  plalntUTs  brother,  and,  as  al- 
ready imlnted  out,  there  Is  no  evidence  to 
show  that  that  agreement  was  violated  by 
tbe  defendant  in  making  tbe  sale  at  tbe  time 
he  did.  It  results  from  this  reasoning  that 
we  must  sustain  defendant's  contention  that 
there  was  no  evidence  warranting  the  In- 
ference that  plaintiff  had  a  year's  time  in 
which  to  redeem  from  d^endant's  mortga^ 
Judgment  rerersed,  and  a  new  trial  or- 
dered. 


UNIVERSAMST  OENBRAL  OONVBNTION 
T.  VAN  BURBJN  OIEOOIT  JUDGS. 

(Bupnms  Oonrt  ef  Miefaigaii.  Jnly  31.  IMS.) 
OosTs  —  OoRTancD  PioBm  Pioommos— 

DlBOBVnON. 

Comp.  L«wi  1887,  i  681,  provides  that  In 
all  ooDtested  cases  In  tbe  probate  or  circuit 
court  such  court  may  award  coats  to  either 
party  In  its  diecretlo^  etc  Etid,  that  where 
an  appeal  was  taken  from  a  probate  order  ^- 
rectlng  payment  of  the  reeidae  of  an  estate  to 
relator,  and  an  order  of  the  circuit  ooart  r«- 
wstsg  the  probata  wdar  was  In  tan  nveissd 


on  a  further  appeal  to  dw  Supreme  Oourt,  aft- 
er which  the  appeal  was  voltmtarily  dismissed, 
the  proceeding  was  "contested,'*  within  tiie  stab- 
ate,  and  the  court  was  antluuised  to  dear 
costs  to  elthw  party. 

MandamvB  on  tbe  ration  ot  UnlTanallst 
General  Convention  against  Van  Bonn  ooan- 
drenit  Jodga.  Witt  denied. 

LInooln  H.  Tltoa,  tar  r^tor. 

PBB  OUHIAM.  The  relator  was  the  reft- 
Idnary  legatee  In  the  will  of  Ann  Smith, 
deceased.  Fn»n  an  radar  of  ttie  probate 
court  of  the  county  of  Tan  Barm  diractliis 
tbe  payment  of  the  realdoe  of  aaSd  eatate  to 
relator  an  appeal  was  taken  to  tbe  circuit 
oomt  by  John  Oook.  one  tb»  heirs  of  said 
Ann  Smith,  deceased.  After  thla  appeal  was 
taken  the  case  was  tried  in  that  circuit,  and 
the  order  of  the  probate  court  reversed. 
The  case  was  then  reviewed  in  this  court, 
and  the  judgment  of  tihe  drcolt  court  r»- 
Twaed.  See  Oook  t.  nntrenaUet  Gmeral 
Oonventlon  (Ifleh.)  101 K.  W.  217.  Thereaf- 
ter, on  motion  of  defendant  Oook,  an  order 
WBB  entered  In  the  dreolt  court  for  the 
county  of  Van  Bnren  dismleelng  aald  appeal 
and  denying  costa  to  each  party.  Belator, 
nnder  the  claim  that  reapondoit  bad  no  dia- 
cretion  to  deny  tt  costs,  aAs  a  mandamna 
directing  him  to  enter  an  ordor  taxing  tbe 
same  against  appellant  Oook.  Tbe  1am»  In 
this  case  depends  upon  the  innper  emutrne- 
tion  of  section  681,  Gomp.  Laws  1897,  wUdh 
reads:  "In  all  cases  that  shall  be  contested, 
tfther  In  the  probate  court  or  in  the  drcolt 
court,  sncb  court  may  award  costs  to  dther 
party,  in  its  diacietl<m,  to  be  paid  by  tiie 
othor,  or  to  be  paid  out  of  flie  estate  which 
is  the  subject  nS  flie  controT»sy,  as  joe- 
tlee  and  equity  sbsll  requlra."  Bdatw 
claims  that  thla  statute  pri^^iy  conatrued 
has  no  application  to  the  case  at  bar.  becaoae 
appelant  TOlmitarlly  dismissed  his  appeal. 
In  support  of  bis  contention,  he  relies  upon 
Sherman  t.  Washtenaw  Cbcolt  Jodge,  52 
Hlch.  474,  18  N.  W.  224.  There  we  held 
that  the  statute  (eectfon  Comp.  Lews 
1807)  giving  dlseietlon  to  the  drcntt  Judge 
respecting  costs  "In  all  cases  beard  and  de- 
termined on  appeal"  from  Jnstioe  oomt  had 
no  appllcatimi  "to  a  case  In  which  the  plain- 
tiff voluntarily  discontlnned  his  salt"  We 
do  not  Oiink  that  case  contndllng.  On  ap- 
peal  from  justice  court  the  circuit  comrt  has 
no  dloetlon  respecting  costs  unless  caaa 
is  "beard  and  determined."  On  appeal  from 
probate  coort  tbe  drcolt  coort  has  discre- 
tion "in  all  cases  that  shall  be  contested." 
This  language  does  not  Justify  our  holding 
— aa  we  must  to  uphold  relatw'a  contention 
— ^ttiat  this  dlacretitm  may  not  be  Inroked 
onttl  the  eonteat  has  resolted  In  a  final  de- 
termination. In  the  case  at  bar  the  appeal 
was  contested  within  tbe  meaning  of  tbe 
ststnte,  and  therefore  respondmt  acted  wltti- 
In  tiia  llmlta  of  hSs  dlaoetkm  In  making  the 
ordw  ctHuplalned  of. 

The  mandamoi  aaked  for  ahonld  be  denied. 
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PENNER  T.  VINTON  00. 
(Sapnme  Court  of  MiehigoD.   Jaly  21,  190S.) 

1.  INJVBT  TO    ElfPIX}?^  —  NiOUOSHOB  Or  ' 

Third  Pebson— Lixbiutt  or  Maoteb.  ' 

The  contractor  for  the  wood  work  on  a  : 

bonding  is  not  liable  for  injury  to  bia  employ^  ■ 
from  negligeoce  of  an  employ^  of  the  contract- 

or  for  the  mason  work,  in  droppinf  a  bridt  on  • 
him. 

2.  Same— Sar  Place  to  Wobe. 

The  doctrine  of  safe  place  to  work  hai  no  I 

application,  where  the  place  is  merely  made  i 

un«afe  by  the  negligent  act  during  work  by  an  ', 

employe  of  a  third  pen  on,  for  wbldi  the  em-  '< 
Iil'jyer  ia  not  liable. 

Error  to  Circuit  Ooutt  Wayne  Gonnty;  ' 
Morse  Rohnert,  Judge. 

Action  by  Gustav  J.  Penner  against  the  ' 
Vinton  Company.  Judgment  for  defOodant 
Plaintiff  brings  enw.  Affinned.  i 

The  owner  of  a  building  in  Detroit  which  ! 
bad  previously  been  used  for  stores  and  i 
offices,  was  remodeling  it  Into  a  theater.  To  ! 
accomplisb  this,  it  was  neceesary  to  remove  [ 
a  large  part  of  its  Interior.  He  let  a  con-  : 
tract  to  do  the  wood  work  to  the  defendant,  ; 
and  an  ind^ndent  contract  to  one  Fisher  \ 
to  do  the  mason  work.  The  walls  were  of  ! 
brick.  Plaintiff,  a  common  laborer,  had  j 
been  employed  by  the  defendant  for  about  : 
three  weeks  In  cleaning  out  debris  from  the 
interior  of  the  building,  and  assisting  In  do-  \ 
Ing  whatever  there  was  to  do.  The  flooring  | 
had  been  removed  from  the  upper  stories,  ] 
and  the  Joists  taken  down.  At  the  time  of  ' 
the  accident  they  were  taking  down  the  ; 
Joists  on  the  second  floor.  Plaintiff  bad  ' 
helped  to  take  them  down  on  the  third  \ 
floor.  He  testified  that  Mr.  Vinton  told  '. 
him  to  go  up  and  assist  in  taking  them  down. 
No  one  was  working  above  at  this  place  in-  ; 
side  the  building.  Plaintiff  looked  to  see  ; 
If  there  was  any  danger.  Mr.  Vinton  told  \ 
him  to  wait  until  he  sent  another  man  to  ] 
assist  In  a  little  while  another  man  came, 
and  the  two  went  to  work  as  directed.  They  : 
loosened  the  Joists,  took  them  out  and  low-  : 
ered  them  to  other  workmen  on  the  floor  ! 
below.  Plaintiff  suddenly  fell,  striking  on  a 
pile  of  brick  about  12  or  IS  feet  below.  His  ; 
physician  testified  that  there  wag  an  abra-  i 
Bion  between  the  top  and  side  of  the  head.  ■. 
"It  was  not  a  very  large  cut.  It  was  more  ; 
like  a  contusion."  The  principal  injury  was  '■ 
to  Ms  back. 

Plaintiff  described  the  accident  as  follows: 
"I  bad  been  working  up  there  several  min-  : 
utes,  about  10  minutes,  before  I  got  hurt 
with  something.   I  can't  say  how  many  '■ 
minntes.  bat  several  minutes.    I  do  not  j 
know  what  hit  me.    I  don't  know  vrhat  It  I 
-mis  like,  whatever  hit  me.   I  have  no  idea  ■ 
of  what  fait  me.   It  knocked  me  senseless. 
1  can't  say  whether  It  was  hard  or  soft 
Whatever  hit  me.  It  knocked  me  senseless. 
I  dont  know  wbat  happened  then.  The 
people  told  me  I  fell."   Plaintiff  Introduced 
two  otber  witnesses,  both  of  whom  testified 
UMN.W.— SO 


that  plaintiff  was  In  the  act  of  lowering  one 
or  two  Joists  with  a  ri^,  and  that  while 
doing  so  he  fell;  he  and  the  Joists  coming 
down  together.  One  of  th«n  testified  as  fol- 
lows: "The  way  they  came  down  with  the 
Joists  together — the  one  he  bad  his  feet  on — 
my  idea  was,  that  his  Joist  got  loosened.  It 
might  have.  The  bricks  in  the  wall  might 
have  given  way  and  let  both  Joists  down.  1 
don't  know.  I  can't  swear  to  that  I  no- 
ticed Just  a  little  blood  on  the  head,  or  tlte 
side  of  the  bead,  when  he  got  out  of  it." 
On  cross-examination  he  testified  as  follows: 
"As  far  as  I  could  Judge,  I  thought  at  the 
time,  the  way  the  two  Joists  came  down  to- 
gether, that  the  bricks  between  them — tliey 
were  about  10  or  12  inches  apart— that  the 
brick  between  the  Joists  loosened,  the  way 
they  came  down  together,  that  the  Joists  loos- 
ened, and  he  came  down.  Further  than  de- 
scribed, I  do  not  know.  I  can't  tell  whether 
anything  fell  or  not"  The  testimony  of  the 
other  witness  was  substantially  the  same. 
Above  where  the  plaintiff  was  at  work  were 
openings  In  the  tulck  wall,  which  the  masons 
were  filling,  but  whether  they  were  actually, 
engaged  at  work  there  at  that  time  is  not 
entirely  clear.  The  defendant  Introduced  no 
testimony. 

The  negligence  charged  In  the  original 
declaration  is  the  failure  to  provide  a  safe 
place  for  the  plaintiff  to  work.  At  the  close 
of  the  testimony  plaintiff's  attorney,  by  per- 
mission of  the  court  amended  his  declara- 
tion, alleging  "that  the  defendant's  work- 
men. In  the  regular  course  of  their  employ- 
ment, were  engaged  In  the  stories  above, 
tearing  down  the  walls  of  said  building,  and 
that  the  plaintiff  In  this  case  was  sent  in 
there  to  remove  certain  Joists,  and  that  In 
the  place  In  which  he  vras  sent,  at  the  time 
be  was  sent  Uiere  was  no  condition  to  In- 
dicate to  him  that  anything  was  to  he  thrown 
down  at  the  time,  and  while  he  was  so  en- 
gaged upon  these  Joists,  In  an  attempt  to 
loosen  them  and  lower  them  down.  In  obedi- 
ence to  the  orders  of  the  defendant,  the 
workmen  from  above,  In  the  course  of  their 
work,  allowed  or  permitted,  or  In  some  way 
unknown  to  the  plaintiff,  a  brick  or  some- 
thing of  a  hard  nature  was  i^eclpitated  up- 
on him,  knocking  him  from  the  Joists,  and 
severely  and  permanently  Injuring  him." 
The  court  directed  a  verdict  for  the  defend- 
ant 

Argued  before  MOORE,  a  J.,  and  OAB- 
PENTER,  GRANT.  MONTGOMBRT,  and 
OSTRANDBR.  JJ. 

Oscar  M.  Springer,  for  aroelluit.  Keena 

&  Lightner,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
instruction  was  correct  because: 

1.  The  negligence  which  caused  the  plain- 
tiff's Injury,  If  any,  was  that  of  an  employd 
of  Mr.  Fisher,  over  whom  the  defendant  had 
no  control.  The  wall  was  not  being  torn 
down*  bat  being  buUt  tq>.   D^endant  la,  not 
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chargeable  with  negligence  that  any  of  these 
brlckla7«n  might  commit  In  throwing  or 
dropping  a  brick  from  the  building. 

2.  The  doctrine  of  a  safe  place  has  no  ap- 
plication here.  The  place  was  safe,  and  was 
only  made  unsafe  by  the  negligent  act  of  a 
third  party,  for  which  the  defendant  was  not 
responsible. 

Judgment  affirmed. 


PEOPLE  T.  HUBBARD. 
(Sapreme  Coort  <^  Michigan.   Joly  21.  IMS.) 
Rkbibtahoi  of  Offioeb— lanmuTion— Sut- 

riCIEHCT. 

Under  Oomp.  Laws  1807,  I  11.327,  pro- 
riding  for  the  ponishment  of  any  i>er8on  who 
knowingly  reHlsts  an  officer  in  his  lawful  at- 
tempts and  efforts  to  maintain  and  keep  the 
peace,  an  information  in  the  language  of  the 
statute  is  insufficient  in  that  it  fidla  to  state 
facts  showing  that  the  officer  was  at  the  time 
of  the  resistance  engaged  In  lawful  efforts  to 
maintain  the  peac& 

[Ed.  Note.— Per  cases  la  ptMnt,  see  vtd.  87, 
Cent  Dig.  Obetractfaig  Justice,  H  19-22.] 

Error  to  carcnlt  Court,  Van  Buren  County; 
John  B.  Carr,  Judg& 

Soswdl  Hubbard  was  cimvlcted  of  resist- 
Inc  an  officer,  and  appeals.  Reversed. 

Argued  before  MOORE,  C.  J.,  and  Mc- 
ALTAT,  BLAIR,  MONTGOMERY,  and  OS- 
TRANDBR,  JJ. 

Barnard  A  Lewis,  for  appellant  Rnndl  M. 
Chaae,  Pros.  Attj.,  for  the  People. 

McALVAT,  J.  Respondent  waa  convicted 
before  the  circuit  court  for  Van  Buren  coun- 
ty upon  a  charge  under  section  11.827,  Comp. 
Laws  1897,  with  having  knowingly  and  will- 
fully resisted,  opposed,  and  assaulted  an 
officer,  and  upon  such  conviction  was  senten- 
ced to  pay  a  fine  of  950,  and  In  default  of 
payment  of  said  fine  to  be  Imprisoned  in  the 
county  Jail  for  a  period  of  60  days,  "or  until 
such  fine  is  sooner  paid."  The  Information 
in  this  case  Is  fotloded  upon  that  clause  of 
section  11,327,  Comp.  Laws  1897,  which  pro- 
vides: "If  any  person  shall  knowingly  and 
willfully  •  •  •  obstruct  resist,  oppose, 
assault,  beat  or  wound  any  of  the  above  nam- 
ed officers,  or  any  other  person  or  persons 
authorized  by  law  to  maintain  and  preserve 
the  peace  In  their  lawful  acta,  attempts  and 
efiTorts  to  maintain,  presn^e,  and  keep  the 
peace,  every  person  so  offending  shall  on 
conviction  thereof  be  punished,"  etc.  The  in- 
formation charges  that  respondent  "to  wit 
on  the  15th  day  of  April,  at  the  township 
of  Antwerp,  in  the  county  of  Van  Buren, 
aforesaid,  did  knowingly  nnd  willfully  resist 
oppose,  assault  and  beat  one  Frank  A.  Rob- 
inson, he,  the  said  Frank  A.  Robinson,  be- 
ing then  and  theire  a  person  authorized  by 
law  to  maintain  and  preserve  the  peace,  to 
wit  a  deputy  sheriff  of  said  county  of  Van 
Buren.  and  he.  the  said  Frank  A.  Robinson, 
b^og  then  and  there  ^igaged  as  such  deputy 


sheriff  In  bis  lawful  acts,  attempts,  and  ef- 
forts to  maintain,  preserve,  and  keep  tbc 
peace."  Upon  the  trial  respondent  objected 
to  the  Introduction  of  any  evidence  under 
the  information  for  the  reasons:  First  the 
Information  charges  no  offense  known  to 
the  law;  second,  the  information  contains 
no  allegations  of  any  breach  of  the  peace; 
third,  the  information  contains  no  statement 
of  facts  constituting  any  specific  offense. 
The  errors  relied  upon  are  based  upon  ex- 
ceptions taken  to  the  action  of  the  court  in 
overruling  these  objections;  also  upon  the 
denial  of  a  motion  In  arrest  of  Judgment  for 
the  reason  that  the  verdict  of  the  Jury 
found  respondent  guilty  as  charged;  tbut 
three  distinct  offenses  are  charged,  and  the 
verdict  did  not  show  of  which  one  of  these 
offenses  respondent  was  found  guilty. 

The  record  discloses  tliat  respondent  was 
tried  upon  the  charge  of  knowingly  and  will- 
fully assaulting  an  officer  while  in  the  law- 
ful discharge  of  his  duty,  and  the  charge  of 
the  court  submitted  tbe  case  to  the  Jury  upon 
that  charge  alone.  If  these  first  objections 
were  well  taken,  it  will  be  unnecessary  to 
consider  the  other  errors  assigned.  The 
charge  in  the  information  la  drawn  In  the 
exact  words  of  the  statute.  While  it  Is  true 
in  many  cases  that  a  statutory  offense  Is 
sufficiently  described  In  the  words  of  the 
statute,  yet  this  statute  requires  that  the 
officer  resisted  or  assaulted  must  be  engaged 
as  such  in  the  lawful  performance  of  his 
duty.  No  specific  allegations  are  made  as  to 
what  such  lawful  performance  ot  his  duty 
was.  The  statement  Is  made  that  the  officer 
was  "then  and  there  engaged  in  his  lawful 
acts,  attempts,  and  efforts  to  maintain,  pre- 
serve, and  keep  the  peace."  This  statement 
is  a  conclusion,  and  not  a  statement  of  facts 
of  which  respondent  was  entitled  to  be  in- 
formed. Pet^le  V.  Hamilton,  71  Mlcb.  340. 
38  N.  W.  921.  It  is  a  general  rule  that  In 
all  pleadings,  and  particularly  in  criminal 
cases,  statements  which  are  conclusions  are 
not  permissible.  In  Roblson  v.  Miner  et  al., 
68  Mich.  559,  37  N.  W.  21,  Justice  Campbell 
said;  "But  a  charge  of  breach  of  the  peace, 
and  nothing  more,  is  not  a  definite  charge, 
and  the  arrest  on  such  a  charge  could  lead 
to  no  trial."  No  cases  are  found  by  us  or 
called  to  our  attention,  in  prosecutions  for 
resisting  an  officer  in  the  execution  of  pro- 
cess lawfully  issued,  where  it  has  been  held 
not  necessary  to  set  forth  specifically  In  the 
Information  the  nature  of  the  process  and  the 
doings  of  the  officer  under  it  at  the  time  of 
the  resistance.  No  different  rule  can  be  ap- 
plied In  the  case  of  an  assault  upon  an  offi- 
cer while  engaged  In  his  lawful  acts  to  main- 
tain, preserve,  and  keep  the  peace.  Tbe  case 
of  People  V.  Tompkins.  121  Mich.  431,  80 
N.  W.  126,  does  not  overrule  the  Hamilton 
Case,  for  the  reason  tliat  the  lawful  per- 
formance of  duty  in  which  the  officer  was 
engaged  at  the  time  of-  the  assault  was 
specifically  set  forth,  and  tbe  question  raised 
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was  tbat  the  Information  failed  to  allege 
tbat  respondent  knew  be  was  an  officer,  or 
that  be  knew  tbat  be  was  at  the  time  In  dis- 
charge of  his  duty.  These  questions  are  not 
raised  In  the  case  at  bar.  This  Information 
charged  no  offense  nnder  the  statute. 

The  conrlction  Is  set  aside,  and  the  ra- 
lipoiulent  dlflcbarsed. 


MICHIGAN  PAPER  CO.  t.  KALAMAZOO 

VALLEY  ELECTRIC  GO. 
(Sapreme  Coart  of  Michigan.   July  21,  IWXi.) 

1.  Tbiai.  —  Rbceptioii  or  Evidehos—Objxc- 

TroNB — SlTETICIENOT. 

In  an  action  for  loss  of  proSts  resulttng 
from  the  shotting  down  of  plaintifTB  mill  in 
consequence  of  defendant's  neglireDce,  the  ad- 
mistsion  of  testimony  that  the  mill  had  orders 
to  keep  it  running,  without  requiring  the  pro- 
duction of  the  orders,  is  not  erroneous,  against 
an  objection  that  tbe  evidence  wm  irrelevant, 
though  the  ordeis  were  the  best  evidence. 

2.  Appeai>-Habiu.ess  Ebbob. 

The  error  in  admitting  evidence  not  used 
by  the  party  introducing  it  is  harmless. 

3.  Same. 

The  error,  if  any,  in  admitting  evidence, 
in  an  action  for  loss  of  profits  from  the  shut- 
ting down  of  plaintiff's  mill  in  consequence  ot 
defendant's  negligence,  of  the  amount  of  money 
plaintiff  had  invested  In  its  plant,  was  harm- 
less. 

4.  WATEB0  Ann  WaTEB  COUBSEB— InjUBTXg  TO 
MlULS— EVIDEMCE— AdMISSIBILITT. 

Where,  in  an  action  for  loss  of  profits  from 
The  shutting  down  of  plaintiers  mill  in  conse- 
quence of  defendant's  negligence  In  permitting 
tlie  formation  of  an  ice  jam,  acting  as  a  dam 
and  setting  the  water  badt  on  plalntlfTs  wheel, 
defendant  claimed  like  jams  had  occurred  prior 
to  the  construction  of  Its  dam,  evidence  that  a 
l>reak  in  plaintiff's  dam  liad  more  to  do  with  the 
closing  down  of  his  mill  at  a  time  before  the 
i-onstruction  of  defendant's  dam  than  the  ice 
jam  formed  at  that  time  was  admisBible  as  the 
basis  for  evidence  as  to  the  effect  of  the  wash- 
ing out  of  the  dam,  and  whether  the  situation 
was  the  same  at  that  time  as  at  tbe  time  H  the 
happening  of  the  injury  complained  at. 
Sake—Notice  op  Injubt. 

In  an  action  for  the  loss  of  profits  from 
the  shutting  down  of  plaintifCs  mill  In  conse- 
(luence  of  defendant's  negligence  in  the  man- 
airement  of  its  dam,  evidence  that  plaintiff  no- 
tified defendant  of  the  injnry  at  the  beginning 
tli««of,  together  with  the  omtents  of  the  no- 
tice, was  admissible,  as  bearing  on  defendant 
negligence  in  not  remedying  the  defects  com- 
plained of. 

Sauk— Dauaqes— Right  or  Recovebt. 

A  mill  owner  was  compelled  to  shut  down 
hiH  mill  in  consequence  of  tbe  negligence  of 
defendant  He  had  orders  enough  to  run  dnr- 
iug  tbe  period.  He  filled  them  when  he  com- 
menced to  run  again,  and  he  bad  no  dull  sea- 
son for  two  years.  Held,  that  he  was  entitled 
to  damages ;  for.  though  he  mereb^  received  or- 
ders enough  to  mn  during  the  period  when  it 
was  not  shot  down,  it  would  not  follow  that 
he  would  have  permitted  the  mill  to  remain  idle 
if  it  had  been  in  condition  to  mn. 
7.  Same— iNSTBUonoNa. 

An  instruction,  in  an  action  for  tbe  loss  of 
profits  resulting  from  tbe  shnttin;;  down  of 
plalntilTs  mill  In  consequence  of  defendant's  neg- 
ligent management  of  his  dam  by  holding  the  wa- 
ter at  a  high  level  and  allowing  the  formation  of 
an  ice  Jam  at  Its  dam,  that  defendant  had  a 
rifbt  to  maintain  Its  dam  at  a  heigbt  that  would 


not  interfere  with  plaintiff's  power  under  ordi- 
nary circumstances,  and  that  he  was  not  re- 
sponsible for  damage  resulting  from  slush  ice 
below  plaintiff's  tailrace,  causing  the  water  to 
set  back  on  his  wheel,  was  erroneous,  because 
requiring  a  verdict  for  defendant,  though  tlie 
Jury  shonld  find  that  the  formation  of  the  slush 
ice  was  an  occurrence  wbidi  defatdant  might 
reasonably  have  foreaeen  fran  maintaining  the 
water  in  its  dam  at  the  high  level. 

Error  to  Circuit  Court,  Allegan  County; 
PbiUp  Padgbam,  Judge. 

Action  by  tbe  Michigan  Paper  Company 
ogaiDst  the  Kalamazoo  Valley  Electric  Com- 
pany. Judgment  tor  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Ai^ed  before  MOORE,  .O.  J.,  and  CAR- 
PENTER, McALVAY,  BLAIR,  and  MONT- 
OOMERT.  JJ. 

L.  Thompson  (Howard  ft  Howard,  of 
counsel),  for  appelant   Wilkes  ft  Stone,  for 

appellee. 

BLAIR,  J.  The  plaintiff  in  this  case  op- 
!  erates  a  itaper  mill  at  the  village  of  Plain- 
well,  in  Allegan  county.  Tbe  power  for 
said  mill  Is  partly  steam  and  partly  water. 
Tbe  watOT  power  Is  obtained  by  means  of  a 
dam  across  tbe  Kalamazoo  river  in- tbe  vil- 
lage of  Plalnwell.  In  the  summer  of  1902, 
the  Plalnwell  ConBtmctlon  Company,  Lim- 
ited, built  a  dam  across  the  Kalamazoo  river 
below  the  plaintiff's  mill,  and  leased  the 
i  same  and  tbe  water  power  obtained  there- 
from to  tbe  Kalamazoo  Valley  Electric  Com- 
pany, tbe  defendant  and  appellant  The  de- 
fendant and  appellant  used  the  power  ob- 
tained at  tbia  lower  dam  for  generating  elec- 
tricity. It  commenced  operations  in  De- 
■  cember,  lOCffi.  The  latter  part  of  December, 
1  1902,  commencing  about  Christmas  time,  and 
extending  into  the  tirat  week  of  January, 
1903,  there  was  an  ice  jam  in  the  river, 
formed  between  the  dams  of  the  plaintiff 
and  the  defendant,  which  ice  Jam,  acting  as 
a  dam,  set  the  watw  back  upon  tbe  plain- 
tiff's wheel  to  such  an  extent  tbat  it  could 
not  run  Its  mill  for  some  days.  Plaintiff 
I  brought  this  action  against  defendant,  claim- 
ing tbat  the  defendant  so  negligently  oper- 
ated and  managed  its  said  dam  as  tbat  it 
prevented  the  free  running  of  slush  ice  down 
the  river;  tbat  by  Its  said  dam  it  held  the 
water  to  a  level  of  about  a  14-foot  bead;  tbat 
no  spillway  was  provided  at  said  dam  to  al- 
low the  water  to  flow  away,  and  thus  keep 
open  the  surface  of  tbe  river  above  the  dam 
to  allow  such  slush  ice  to  escape.  Nor  did 
the  said  defendant,  as  It  claims,  so  manage 
or  operate  Its  waste  gates  at  said  dam  as  to 
allow  the  free  passage  of  the  water  and 
keep  an  open  current,  and  thus  furnish  a 
means  of  escape  for  slush  ice  running  at  tbe 
time  In  the  river;  and,  on  the  contrary,  the 
plaintiff  claims,  because  of  such  negligent 
operation  and  management  of  said  dam  and 
Its  waste  gates,  that  it  caused  tbe  pond 
above  to  become  still  water,  and,  freezing 
oyer,  caused  the  slush  fee  on  Its  downward 


Digitized  by 


S88 


104  NOBTHWESTBBN  BEPOBTBB. 


(Ulcb. 


conzM,  tMlov  the  irfaintiUrB  mill,  ixy  be  atop- 
ped,  blocked  op,  and  form  a  dam  In  such 
a  war  tt  backed  the  vater  up  to  tiie 
plainttfTB  mill,  and  prevented  Its  operation 
to  such  an  extent  that  It  could  not  <q?erate 
Its  mill  or  make  paper  lot  Bereral  daTs;  and 
thffivby,  It  says,  It  lost  profit  vhlch  it  would 
have  otiierwlse  made,  and  was  pat  to  othw 
ezpense  In  protecting  its  property  during  ! 
time  of  Its  shutdown.  The  defendant,  on 
its  part,  and  as  a  defense,  denies  any  negll- 
gence  on  its  part  In  the  management  or 
opa:ation  of  the  said  dam,  and  denies  that 
It  is  in  any  way  responsible  for  the  condi- 
tion of  things  as  .claimed  by  the  pUUntiir  at 
its  mill  in  December  and  the  other  dates, 
and  also  claims  that,  if  the  water  was  rais- 
ed in  the  Kalamazoo  river  by  a  Jam  of 
slush  ice,  so  as  to  cause  damage  to  the 
plolntifr  by  stopping  its  mill,  as  claimed.  It 
was  one  of  those  extraordlnaiy  occurrences 
of  nature  which  could  not  reasimably  be 
foreseen,  and  that  no  cme,  therefore,  could 
be  responsible  for  It  Plaintiff  had  judg- 
ment, and  defendant  brings  the  recwd  to 
this  court  for  review  upon  writ  of  error. 

The  assignments  of  error  upon  which  de- 
fendant relies  for  a  reversal  are  grouped  by 
its  counsel  In  their  brief  under  three  heads, 
as  follows:  First  erroneous  rulings  of  the 
trial  Judge  in  the  admission  and  exclusion 
of  evidence:  second,  tiAe  emmcous  refusal 
to  give  defendaufs  first  and  fourtii  requests 
to  charge;  third,  errors  In  the  charge.  We 
shall  consider  the  polnto  of  counsel  In  the 
order  which  they  have  adopted. 

First,  (a)  The  court  permitted  several 
leading  questions  to  be  answered.  In  no 
Instance  was  the  claimed  violation  of  the 
rule  of  sufficient  Impwtance  to  mnrant  a 
reversal  of  the  case,  and,  if  error  was  com- 
mitted, it  was  harmless  error. 

(b)  The  court  permitted  witnesses  for 
plalotur  to  testify  that  at  the  time  the  mill 
was  shnt  down  plaintiff  bad  orders  ahead, 
without  producing  the  orders  themselves. 
We  think  this  evld»ice  was  clearly  material 
and  relevant  Plaintiff  was  not  seeking  to 
recover  for  lost  or  canceled  orders.  In  fact 
it  was  shown  that  no  orders  on  hand  were 
lost  or  canceled,  but  all  were  subsequently 
filled.  The  damages  claimed  by  plaintiff 
were  the  loss  at  profits  per  day  which  It 
wonld  have  made  If  the  mill  had  been  run- 
ning during  the  period  when  It  was  shut 
down.  As  besring  upon  this  question,  It  was 
not  only  material,  but  necessary,  to  show 
that  the  mill  had  work  to  do  during  that 
period.  The  objection  that  if  the  fact  that 
the  mill  had  work  enough  on  hand  to  keep 
it  running  during  the  period  in  question  was 
to  be  shovni  by  orders  on  hand,  the  orders 
themselves  were  the  best  evidence,  and 
should  be  produced,  was  never  specifically 
called  to  the  attention  of  the  trial  Judge, 
and  In  fact  Is  not  made  In  the  brief  in  this 
court  The  proceedings  In  this  regard  in 
Qie  eomt  below  were  as  t<^lows:  '*Q.  At 


the  time  you  shut  down  during  last  winter, 
did  your  mill  have  orders  ahead?  A.  Tea. 
sir.  Q.  It  could  have  ran  all  the  time?  afr. 
Howard:  I  object  to  that  as  irrelevant.  Im- 
material, and  Incompetent  The  Court: 
Why  wouldn't  it  be  competent?  Why  would 
it  be  irrelevant  under  their  theory,  that 
they  claim  damages?  Why  wouldn't  it  be 
!  competent?  Mr.  Howsrd:  I  don't  think 
their  theory  Is  competent  (last  question 
read.)  Q.  Had  orders  to  kec^  them  busy? 
A.  Tes,  sir.  Mr.  Howard:  Hold  on  a  min- 
ute. Have  yon  any  objection  to  the  court 
ruling  on  that?  Mr.  Wilkes:  Not  on  my 
part  The  Court:  It  may  stand.  Mr.  How- 
ard: Note  an  exertion.  *  *  *  Q.  Was 
there  any  time  during  the  winter  that  you 
did  not  luive  orders  ahead  In  work  to  do? 
A.  Never.  Mr.  Kiward:  I  want  all  this 
under  objection.  The  Court:  It  may  be. 
Mr.  Howard:  An  exception.  *  *  *  Q. 
Whether  tliey  bad  coders  ahead  at  that  time, 
work  ahead?  A.  They  did.  Mr.  Howard: 
I  want  that  midor  my  objection.  All  this  is 
in  regard  to  tiieir  bustoess  and  profits.  If 
It  can  be  eonstdoed  under  my  objection  and 
exception,  I  will  not  renew  It  The  Court: 
It  can  be  so  considered.  *  *  *  Q.  Did 
I  aA  whether,  at  these  times  Uiat  you  have 
now  referred  to,  when  your  mill  was  shut 
down,  your  mill  bad  work  to  do?  Mr.  How- 
ard: I  object  to  that  as  irrelevant  imma- 
terial, and  speculative.  The  Court:  The 
same  question,  I  think,  we  passed  ovw.  I 
think  he  may  answer.  Mr.  Howard:  Note 
an  exception.  A.  Tes,  rir.  Mr.  Howard: 
If  I  may  have  an  exception  understood  mi 
all  this  question,  I  won't  lug  in  the  objec- 
tions. The  Court:  Yes.  sir,  all  right"  In 
their  brief,  counsel  for  defoidant  say:  *'We 
insist  If  the  pbUntiff  Intended  to  recover 
profits  cm  the  otdea  it  had,  but  could  not  fill, 
that  it  should  at  least  produce  the  orders." 
Against  the  objections  as  made,  the  ruliugs 
were  not  erroneous. 

(c)  The  court  overruled  defatdants  ob- 
jection to  the  introduction  of  certain  records, 
and  admitted  them  In  evidence^  The  record 
contains  the  following  stetement  In  regard 
to  these  records,  viz.:  "The  records  for  the 
building  ot  the  dam,  called  the  'Boteford 
Dam,'  offered  In  evidence  by  the  plaintiff, 
were  not  read  In  evidence,  or  shown  to  the  Ju- 
ry, and  were  not  used  by  the  plaintiff."  The 
mllng  by  the  court  that  plaintiff  might  use 
the  records,  in  view  of  the  fact  that  It  did 
not  use  them,  could  not  have  harmed  de- 
fendant 

(d)  These  asalgnmento  are  wholly  with- 
out merit,  and  require  no  consideration. 

(e)  The  plaintiff  was  allowed  to  give  tes- 
timony in  regard  to  a  break  in  and  repairs 
of  the  dam  across  the  Kalamssoo  rivOT  at 
Flalnwelt  In  the  winter  of  1895-96.  One  of 
the  main  contentions  of  defendant  was  that 
the  evidence  did  not  show  that  the  defend- 
ant's dam  was  responsfhie  for  the  ice  gorging 
as  it  did,  because  It  appeared  from  the  on- 
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disputed  testlmouf  "that  like  Jams  had  oc- 
curred in  the  river  before  the  defendant'a 
dam  was  constructed.  We  claim  that  the  ev- 
Mence  shows  soch  a  state  of  affairs  In  1885 
and  1895.  If  the  defendant  is  liable  for  the 
damages  that  occurred  In  the  winter  after 
its  dam  was  constructed,  wby  should  it  not 
be  liable  for  tlie  damages  that  occurred  In 
exactly  the  same  way  seven  years  before  Its 
dam  was  constmcted  at  all?"  Plaintiff  con- 
rinded,  and  gave  evidence  tending  to  show, 
rbat  the  break  in  tbe  Plainwell  dam  in  the 
winter  of  1865-06  had  more  to  do  with  the 
rioting  down  of  plaintiff's  mill  than  the  Jam- 
uiing  of  the  slush  Ice.  The  testimony  object- 
ed to  was  properly  admitted  as  the  basis  for 
ovidence  as  to  tbe  effect  of  the  washing  out 
of  tbe  dam  on  plalntUTs  mill,  and  whether 
tbe  sitnation  and  surroundings  were  the  same 
in  1895-96  as  In  1902-03. 

it)  That  plaintiff  was  permitted  to  show 
how  much  money  it  had  invested  in  its 
plant.  Conceding  that  this  was  error,  we  do 
not  think  It  was  sufficiently  prejudicial  to 
call  for  a  reversal  of  the  case. 

(g)  That  the  court  erred  in  permitting 
plaintiff  to  show  that  they  notified  defendant 
of  tbeir  claim  that  their  mill  was  being  dam- 
aged by  tbe  management  and  operation  of 
defendant's  dam.  PlalntUTs  counsel  offered 
certain  letters,  one  to  the  defendant  corpora- 
tion, the  other  to  its  president,  stating  that 
"the  object  of  tbe  offer  is  to  show  knowledge, 
brougbt  to  the  defendant,  of  the  condition  at 
the  date  of  the  letter.  It  also  appears  that 
sut)8eqnent  to  that  date  the  same  condition 
did  recur,  referred  to  In  the  letter,  with  no 
effort  made  to  prevent  it  or  alleviate  It 
•  •  •  Mr.  Howard:  I  want  the  same  ob- 
jection to  each  letter  as  Incompetent,  being  a 
statement  of  the  plaintiff  In  his  own  behalf. 
The  Court:  Yes,  it  would  be,  if  it  was  offer- 
ed as  a  substantive  proof  of  any  facts  stat- 
ed in  them,  but  for  the  purpose  of  showing 
the  correspondence  between  the  parties,  as 
calling  their  attention  to  the  state  of  facts 
they  claim  to  exist,  I  think  it  would  be  prop- 
er." Defendant's  counsel  then  offered  to  coa- 
i^e  that  plaintiff  notified  defendant  of  its 
claim  tbat  defendant  was  Infringing  upon  its 
rights  upon  the  day  when  such  Infringement 
took  place.  Notwithstanding  this  conces- 
sion, the  court  permitted  the  evidence  to  be 
introduced.  The  court  committed  no  error  in 
this  regard.  The  plaintiff  not  only  had  a 
right  to  show  that  It  notified  the  defendant 
at  tbe  beginning  of  the  injury,  which  It  claim- 
ed was  caused  by  defendant's  conduct  and 
management  of  ItB  dam,  but  what  its  notice 
contained,  not  as  snbstantlve  proof  of  the 
facts  stated,  but  as  notice  of  what  it  claimed 
the  facts  were,  as  bearing  upon  the  defend- 
ant's negligence  In  not  remedying  them.  If 
tbe  jury  should  find  that  they  were  facts. 

Second.  The  defendant's  first  and  fourth 
requests  to  charge  were  as  follows:  "First. 
Under  tbe  ondispnted  evidence  In  this  case, 


the  plaintiff  cannot  recover,  and  your  verdict 
must  be,  'No  cause  of  action.'  •  •  • 
Fourth.  The  plaintiff's  main  claim  Is  that  the 
defendant,  by  tbe  operation  of  Its  dam  dur- 
ing tbe  past  winter,  caused  the  slush  ice  to 
dam  or  gorge  below  Its  (plaintiff's)  tailrace, 
and,  thus  forming,  caused  the  water  to  set 
back  on  the  plaintiff's  wheel.  I  charge  you 
that  under  the  law  tbe  defendant  Is  not  re- 
sponsible to  tbe  plaintiff  for  any  damage 
thus  accruing  to  the  plaintiff;  that  the  de- 
fendant haa  a  right  to  maintain  Its  dam  at  a 
height  that  will  not  Interfere  with  the  plain- 
tiff's power  under  ordinary  circumstances, 
and  in  tbe  ordinary  state  of  the  water  In  tbe 
river,  and  cannot  be  held  liable  for  an  ac- 
cumulation of  slush  Ice  that  Is  attributable 
to  natural  causes;  and  every  mill  owner 
must  take  hfs  chance  In  regard  thereto." 

As  to  the  first  request  to  charge,  counsel 
say:  "We  base  our  right  to  this  charge  upon 
two  grounds:  (1)  That  the  evidence  did  not 
show  that  the  defendant's  dam  was  responsi- 
ble for  the  Ice  forming  In  the  manner  in  which 
it  did;  and  (?)  plaintiff  did  not  show  dam- 
ages resulting  to  itself.  We  base  our  conten- 
tion on  the  first  proposition  upon  the  fact 
that  substantially  all  the  witnesses  In  the 
case,  both  for  the  plaintiff  and  the  defend- 
ant, testified  that  like  jams  had  occurred  In 
the  river  before  the  defendant's  dam  was 
constructed.  We  claim  that  the  evidence 
shows  such  a  state  of  affairs  in  1885  and 
1895.  If  the  defendant  Is  liable  for  the  dam- 
ages tbat  accrued  In  the  winter  after  its 
dam  was  constructed,  why  should  It  not  be 
liable  for  the  damages  that  acrcued  In  exact- 
ly the  same  way  seven  years  before  Its  dam 
was  constructed  at  all?  •  •  •  No  attempt 
Is  made  to  disprove  the  evidence  of  these 
witnesses,  and  it  clearly  establishes  the  fact 
that  in  1896  or  1896  substantially  the  very 
same  thing  occurred  as  that  complained  of 
In  the  plaintiff's  declaration.  The  weather 
was  substantially  the  same;  conditions  ev- 
erywhere substantially  the  same.  That  there 
should  be  no  misunderstanding  about  It,  we 
will  quote  from  the  testimony  of  some  of  the 
witnesses  sworn  In  behalf  of  the  plaintiff." 
We  have  examined  the  voluminous  testimony 
In  tbe  record  with  diligence,  and  are  satisfied 
that  the  court  would  not  have  been  warrantp 
ed  in  giving  this  request  The  testimony  is 
not  undisputed,  but  in  conflict;  and  there  Is 
abundant  testimony  In  support  of  plaintiff's 
contention,  both  as  to  the  injury  being  caus- 
ed by  defendant's  management  of  its  dam, 
and  as  to  variance  between  the  conditions  at 
the  time  of  the  injury  and  on  prior  occasions. 
The  second  proposition  Involved  in  this  re- 
quest, viz.,  that  plaintiff  had  not  shown  that 
it  bad  suffered  any  damage,  is  equally  un- 
founded. Plaintiff's  secretary  and  manager 
testified  tbat  at  tbe  time  of  the  injuries  in 
question  they  had  orders  enough  ahead  to 
run  two  or  three  mills  just  like  tbe  nblll  In 
question;  that  tbere  was  on  actual  casta 
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loss  each  day  tbe  mill  was  shut  down  of  (00.- 
26,  and  the  net  profits  for  each  day  were  $42.- 
12;  that  the  mill  was  ahut  down  for  11  work- 
ing days,  and  they  had  had  no  doll  season  for 
2  years.  He  also  testified  as  follows:  "Q. 
How  many  orders  did  you  have  on  the  last 
week  in  December,  1902,  to  fill?  A.  I  could 
not  tell.  We  didn't  fill  any  that  week.  I 
presume  we  filled  them.  I  don't  remember. 
I  have  no  recollection  of  any  being  canceled. 
I  suppose  we  filled  the  orders  we  had  on 
hand  when  we  commenced  to  run."  It  is  up- 
on this  testimony  principally  that  defend- 
ant's counsel  base  their  contention  that  no 
damage  was  shown  because,  they  say,  'if 
the  plaintiff  filled  all  the  orders  It  had  on 
hand,  none  were  canceled,  and  It  did  not 
have  to  turn  away  any  business,  where  did  It 
lose  anything?"  Even  though  plaintiff  only 
received  or  procured  orders  enongh  to  run 
during  the  period  when  tt  was  not  shut 
down,  It  would  not  follow  that  it  would  have 
permitted  its  mill  to  remain  idle  for  11  days, 
or  that  it  would  not  have  received  or  pro- 
cured orders  for  the  11  days  if  it  had  been  in 
condition  to  run.  The  company  was  paying 
expenses  and  getting  no  returns  for  these  11 
days.  It  does  not  follow  that,  even  if  they 
had  not  been  compelled  to  shut  down  then, 
they  would  have  been  compelled  to  shot 
down  for  a  like  period  later  on  through  lack 
of  business,  and  therefore  have  been  sub- 
jected to  the  same  expenses  without  returoa; 
and  In  any  event  the  plaintiff  would  have 
been  entitled  to  nominal  damages,  which 
would  be  fatal  to  the  request. 

The  fourth  request  has  respectable  author^ 
ity  in  its  support.  See  Smith  r.  Agawam 
Canal  Co.,  2  Allen  (Mass.)  856.  There  la 
equally  respectable  authori^  to  the  contra- 
ry. See  Davis  v.  Fuller,  12  Vt  ITS,  86  Am. 
Dec.  334;  McCoy  t.  Danley,  20  Pa.  85,  B7 
Am.  Dec.  680;  Cowles  v.  Kidder,  24  N.  H. 
304,  57  Am.  Dec.  287.  We  do  not  think  this 
request  contains  a  correct  statement  of  the 
law.  It  requires  the  court  to  direct  a  yerdlct 
in  favor  of  the  defendant,  although  the  Jury 
should  find  that  the  formation  and  fiowage  of 
the  slush  ice  during  the  winter  season  was  a 
usual  and  ordinary  occurrence,  and  the  de- 
fendant might  reasonably  and  naturally  have 
foreseen  that  the  effect  of  its  maintaining  the 
water  at  its  dam  at  its  highest  level  would 
naturally  be  the  formation  of  an  ice  Jam, 
which  would  shut  down  the  plaintifTs  mill, 
and  which  Injurious  results  might  readily 
have  been  obviated  by  the  defendant,  with- 
out injury  to  itself,  by  opening  its  gates  suf- 
ficiently to  create  a  current  and  allow  the 
slush  ice  to  pass  on  down  the  river.  The  evi- 
dence made  a  case  for  the  determination  of 
the  jury,  and  the  request  was  pn^erly  re- 
fused. 

Third.  We  do  not  consider  it  necessary  to 
consider  the  objections  to  the  charge  spe- 
cifically. Most  of  them  are  covered  by  what 
we  have  already  said,  and  as  to  the  others  we 
are  satisfied  that  they  are  not  well  founded. 


We  think  the  charge  was  a  clear,  impartial, 
and  substantially  correct  presentation  of  the 
case  to  the  Jury. 
The  judgmeat  Is  affinned. 


McGOBHICK  T.  DETROIT,  O.  H.  &  M.  BT. 
CO. 

(Supreme  Court  of  Michigan.    July  21,  1905.) 

1.  Bailboads— Station  Platfobicb  --  Mka8- 
UKB  or  Cabe. 

A  railroad  company  Is  required  to  exercise 
only  reasonable  care  to  provide  a  safe  platform 
for  ingress  and  egress  to  and  from  Ita  station. 
[Ed.  Note. — For  cases  In  point,  we  vc^  8, 
'  Cent.  Dig.  Carriers,  i  1146.] 

I  2.  BviDKNCE— OPiniONB. 

i  Id  an  action  for  personal  injorieB,  in 
I  which  witnesses  hare  teatilied  fully  as  to  plain- 
I  tiff's  condition,  they  should  not  be  permitted  to 
'  give  their  opinions  as  to  whether  plaintiff  was 
{  feigning. 

8.  SaUE— PeBSONAI.  IkJUBIEB  —  SXPBESSIOHS 

or  Pain. 

In  an  action  for  personal  injuries,  evidence 
of  expressions  of  pain  uttered  by  plaintiff  long 
after  the  Injury,  and  after  plaintiff  had  de- 
cided to  bring  suit,  were  not  admissible^ 

[Ed.  Note.— For  cases  in  point,  set  voL  30, 
Cent  Dig.  £!Tidenc^  8  381.] 

Vtmx  to  Clrcolt  Ooort,  Shiawassee  Coun- 
ty;  Stearns  F.  Smith,  Judge. 

Action  by  Bllzabeth  McCormlck  against 
Detroit,  Grand  ECavea  &  Milwaukee  Bail- 
way  Company.  Jadgment  for  plaintifr,  and 
defendant  bringa  error.  Reversed. 

Argued  before  HOOBS,  a  and  GRANT, 
BLAIR,  MONTGOMBRY.  and  08TBAN- 
DEB,  JJ. 

Harrison  Geer,  for  appellant  Watson  & 
Chapman,  for  appellee. 

MOORB.  O.  J.   This  Is  an  action  brought 
by  Elizabeth  McCormlck  to  recover  damages 
I  claimed  to  be  Bustalned  by  her  through  fall- 
I  ing  on  defendant's  station  platform  at  Cor- 
I  unna  about  6  o'clock  on  the  evening  of  the 
I  20tb  day  of  January.  1003.  The  d^t  stands 
:  north  of  the  trade.   There  are  no  windows 
i  on  either  the  east  or  west  ends.   On  the 
I  south  side  and  near  the  west  end  is  a  win- 
;  dow,  and  8  feet  east  of  this  is  a  door.  Five 
:  feet  to  the  east  of  this  door  la  the  window  in 
1  the  operator's  room.   These  windows,  which 
are  about  5  feet  in  height  and  2  feet  10  Incb- 
:  es  in  width,  are  old  style,  with  panes  of 
'  glass  in  them  either  8x12  or  6x12  Inches  in 
'•  dimension.   Between  the  depot  and  the  com- 
'  pany'a  tracks  is  a  platform,  running  east 
I  and  west,  of  some  120  feet  in  length.  Right 
in  front  of  the  depot  It  is  22  feet  in  width, 
'  and  consists  of  8  feet  of  wood  plank,  then  6 
feet  of  cinder B,  and  then  up  to  the  track  Is 
another  8  feet  of  wood  plank.   It  gradually 
becomes  narrower  as  It  runs  west,  and.  after 
passing  the  end  of  the  station,  it  runs  west 
I  for  some  little  distance  at  a  width  of  8  feeL 
I  North  of  this  station  platform,  and  at  the 
j  west  end  of  Uie  wide  portl<m.  Is  the  plat- 


Digitized  by 


UoCOBlUCK  T.  DETROIT,  O.  H.  ft  M.  BT.  00. 


391 


form  against  which  the  omnibus  backs  to 
pwmit  passengers  to  get  out  of  or  Into  the 
same.  The  plaintiff  went  to  the  depot  in  an 
omnibus  in  which  there  were  a  number  of 
other  passengers.  The  omnibus  was  backed 
against  the  steps  of  the  platform.  There 
were  three  of  them,  about  18  feet  long  and 
1  foot  wld^  with  a  rise  of  from  4  to  6  inches 
each.  These  steps  were  constructed  so  that 
passengers  might  pass  over  them  in  going  to 
and  from  the  omnibus.  The  steps  on  the 
rear  end  of  the  omnibus  would  strike  against 
the  depot  platform  if  the  platform  steps  had 
not  been  constructed.  It  Is  not  claimed  the 
platform  or  platform  steps  were  defective, 
but  it  Is  claimed  the  platform  was  not  prop- 
erly lighted.  One  or  two  passengers  alight- 
ed from  the  onmlbus.  The  plaintiff  then 
alighted.  It  1b  her  claim  she  stepped  one 
side  to  get  out  of  the  way  of  the  other  pas- 
sengers, and  then  attempted  to  go  forward 
upon  the  platform,  caught  her  foot  under  a 
plank,  and  fell,  suffering  severe  injurlea 
She  recovered  a  Judgment  against  defend- 
ant The  case  Is  brought  here  by  writ  of 
error. 

There  are  a  good  many  assignments  of  er- 
ror, but  theiy  are  dtocussed  by  counsel  for 
defendant  nnder  the  following  heads:  (1) 
The  defendant  is  only  bound  to  exercise  or- 
dinary care  to  see  that  its  depot  premises 
are  kept  and  maintained  in  a  reasonably 
safe  condition;  (2)  that  plaintiff  was  guilty 
of  contributory  negligence;  (8)  that  the 
Jury,  and  not  medical  experts,  should  decide 
whether  or  not  a  person  is  simulating;  (4> 
that  exclamations  of  pain  and  suffering,  ut- 
tered long  after  the  occurrence  of  an  injury 
and  ault  has  been  begun,  are  not  admissible 
In  evidence;  (6)  that  the  circuit  Judge  should 
have  set  aside  the  verdict  and  granted  a  new 
trial,  for  the  reasons  assigned  In  defendant's 
motion  for  a  new  trial.  We  will  discuss 
tbem  in  the  same  order. 

1.  It  was  the  claim  of  plaintiff  that  there 
were  no  lights  upon  the  platform,  and  that 
any  light  which  would  reach  It  fom  the  lamp 
in  the  front  part  of  the  omnibus  was  Inter- 
cepted by  the  passengers  who  were  follow- 
ing her  out  of  the  omnibus.  It  was  the 
claim  of  defendant  that  the  platform  was  or- 
dinarily well  lighted  from  the  lamp  In  the 
omnibus,  from  the  lamps  In  the  station  build- 
ings, and  from  the  electric  lights  in  the 
street.  The  Judge  charged  the  Jury :  "It  is 
the  duty  of  the  defendant  to  use  a  very  high 
d^ee  of  care  to  make  the  place  where  It  re- 
ceives passengers  safe  and  free  from  danger ; 
and  if  the  defendant  has  failed  to  so  light 
Its  platform  and  use  sudi  high  degree  of  care 
In  keeping  the  point  at  which  it  receives  its 
passengers  safe,  and  if  the  plaintiff  had  been 
Injnred  on  account  of  such  negligence,  and 
without  any  fault  on  hee  part,  then  she 
would  be  entitled  to  recover,  and  your  ver- 
dict would  be  for  plaintiff."  Counsel  tar 
plaintiff  say  thit  portion  of  the  charge  should 
be  read  la  OKUiectlOB  with  ttn  -paragraplit 


which  precede  It,  and  that  it  was  nothing 
more  than  saying  that  the  care  the  ordinary 
person  should  use  tmder  like  circumstances 
is  a  high  degree  of  care.  In  Cross  v.  Rail- 
way Co.,  69  Mich.  363,  37  N.  W.  861,  13  Am. 
St  Rep.  309,  Justice  Morse,  speaking  for  the 
court,  said:  "This  diagonal  walk  being  a 
rec(^ized  way  to  and  from  the  depot,  it  was 
the  duty  of  the  defendant  to  keep  It  reason- 
ably safe  1  Ror.  R.  R.  476;  Smith,  Neg. 
(2d  Ed.)  126,  188;  Cooley,  Torts,  605;  De- 
laney  v.  Railway  Co.,  88  Wis.  67;  Hulbert 
V.  Railroad  Oo.,  40  N.  T.  145;  Dlllaye  v. 
Railroad  Co.,  56  Barb.  30;  Gaynor  v.  Rail- 
way Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
Tobln  V.  Railroad  Co.,  59  Me.  183,  8  Am. 
Rep.  416 ;  Hoffman  v.  Railroad  Co.,  75  N.  T. 
605;  Cartwrlgbt  v.  Railway  Co.,  52  Mich. 
606,  18  N.  W.  880,  50  Am.  Bep.  274."  In 
Flagg  V.  Railway  Co.*,  96  Mich.  30,  65  N.  W. 
444,  21  L.  R.  A.  835,  Justice  Long,  speaking 
for  the  court,  said:  "The  duty  which  the 
defendant  owed  to  the  plaintiff  was  to  pro- 
vide a  reasonably  sate  place  of  ingress  and 
egress  from  its  station.  Negligence  would 
mean  the  omission  by  the  defendant  to  do 
something  which  persons  conducting  a  rail- 
way with  reasonable  care  and  caution  should 
do."  See.  also,  Stewart  v.  Railway  Co.,  89 
Mich.  SIS,  60  N.  W.  852,  17  L.  a  A.  639; 
Retan  v.  Railway  Co.,  94  Mich.  146,  58  N.  W. 
1094 ;  Hlatt  v.  Railway  Ca  <Iowa)  64  N.  W. 
766;  Robertson  v.  Railway  Co.  (Mo.)  68  8. 
W.  1082.  We  think  the  charge  to  the  Jury 
required  too  high  a  standard  of  care. 

2.  Can  It  be  said  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negli- 
gence? This  contention  ot  the  defendant  Is 
based  upon  the  claim  that  plaintiff  knew  all 
about  the  conditions  at  the  platform  and 
went  forward  without  care.  It  would  proflt 
no  one  to  state  In  detail  tbe  testimony.  An 
examination  of  the  record  satisflea  us  that 
the  questlfm  of  contributory  negligence  was 
one  for  the  Jury.  Dundas  v.  Lansing,  76 
Mich.  499,  42  N.  W.  1011,  5  L.  R.  A.  143,  18 
Am.  St  R^.  457 ;  Argus  v.  Sturgls.  86  Slich. 
344,  48  N.  W.  1065 ;  Graves  v.  Battle  Creek, 
05  Mich.  268,  64  N.  W.  757,  19  L.  R.  A.  641. 
8S  Am.  St  Rep.  561 ;  Slas  v.  Reed  City.  103 
Mich.  812,  61  N.  W.  502;  Macule  v.  Bay 
City,  106  Mich,  244,  64  N.  W.  28 ;  Schwlng- 
schleg]  V.  Monroe,  118  Mich.  683.  72  N.  W.  7; 
Grattan  v.  Wllllamston,  116  Uich.  462,  74  N. 
W.  668. 

3.  Was  there  error  in  allowing  the  medical 
experts  to  express  an  opinion  as  to  whether 
plaintiff  was  simulating?  The  following  oc- 
curred upon  the  trial :  "Q.  Dr.  Kennedy,  in 
yonr  opinion,  was  or  was  not  this  woman 
simulating?  A.  I  do  not  think  that  this  wo- 
man was  simulating.  Q.  Miss  Graves,  In 
the  time  you  were  nursing  and  caring  for 
Mrs.  McGormlck,  state  wliat  you  noticed,  if 
anything,  to  indicate  that  she  was  not  in- 
jured— ^that  she  was  putting  it  on,  malin- 
gering, or  araumlng  it  A.  She  was  not.  Q. 
Mlaa  Wright^  during  the  time  that  yon  were 
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there,  from  tbe  Stmday  followlog  the  aed- 
drat  up  to  the  time  wh«i  7011  went  away, 
did  joxt  notice  anything  that  Indicated  to 
your  mind  that  the  lady  was  aamunlng  her 
sickness?  A.  No,  sir.  Q.  Did  yon  notice 
anything,  at  any  time  that  you  saw  her,  from 
the  20th  of  January  until  May.  that  you 
could  state  that  would  Indicate  that  she  was 
not  sick,  and  that  her  sickness  was  not  real? 
A.  No,  I  didn't  Her  sickness  appeared  to 
be  real  I  bare  seoi  her  occasionally  since 
the  24th  of  Hay  at  her  home."  Other  testi- 
mony of  a  like  character  was  permitted.  Id 
the  recent  case  of  Comstock  r.  Georgetown 
Township  (Mich.)  100  N.  W.  at  page  794, 
there  Is  a  full  dlscuesion  of  the  qnestlon  In^ 
Tolved  here,  gee,  also.  Cole  t.  Railway  Co., 
95  Mich.  81.  54  N.  W.  638;  McKormlck  T. 
West  Bay  City,  110  Mich.  270,  68  N.  W.  148. 
The  physician  and  nurse  had  been  allowed  to 
testify  fully  as  to  the  condition  of  plalntUft 
and  we  think  their  conclusion  should  have 
heen  ^eluded,  and  tiie  Jury  allowed  to  de- 
cide from  tbe  evidence  whether  plaintiff  was 
simulating. 

4.  Did  tbe  court  err  In  allowing  erldence 
of  exdamatlons  of  pain  and  suffering,  ntter^ 
ed  long  after  the  injury  and  after  she  had 
decided  to  bring  suit?  In  Strudgeon  v.  Sand 
Beach,  107  Mich.  496,  66  N.  W.  616^  Justice 
Montgomery,  speaking  for  tiie  cotut,  said: 
"Error  is  assigned  on  a  ruling  permitting  the 
witness,  John  Strudgeon,  to  testify  to  ex- 
clamations of  pain  made  during  the  pen^ncy 
of  the  action.  The  general  rule  Is  well  set- 
tled that  declarations  of  present  softerlng 
are  admissible  In  evidence,  and  ate  not  objec- 
tionable as  hearsay,  so  kmg  as  they  do  not 
amount  to  narrations  of  past  conditions. 
Johnson  t.  McKee,  27  Mich.  471;  Mayo  t. 
Wright.  63  Mich.  S2,  29  N.  W.  832;  Lacas  r. 
Railway  Co.,  92  Mich.  412^  62  N.  W.  745; 
Glrard  t.  City  of  Kalamauo,  92  Mich.  610.  52 
N.  W.  1021.  But  it  is  insisted  that  a  differ^ 
ent  rule  obtains  where  the  exclamations  are 
made  during  tbe  pendency  of  tbe  case,  « 
after  a  controTersy  has  arisen;  and  defend- 
ant's counsel  rely  upon  Grand  Rapids,  etc., 
R.  Co.  T.  Huntley.  38  Mich.  537,  31  Am.  Rep. 
821.  In  that  ease  tbe  testimony  whldi  was 
held  Inadmissible  related  to  exclamations  or 
statements  of  suffering  made  by  the  plain- 
tiff at  the  time  she  was  nndergolng  an  exam- 
inaUou  by  a  physician,  who  was  called  In  the 
expectation  that  he  would  give  testimony  on 
the  trial  as  to  the  results  of  the  examination. 
The  court  said:  'We  cannot  think  it  safe 
to  receive  such  statements,  which  are  made 
for  tbe  very  purpose  of  getting  up  testimony, 
and  not  under  ordinary  circumstances.  Tbe 
physicians  here  were  not  called  In  to  aid  or 
give  medical  treatment  •  •  •  They  were 
sent  for  merely  to  enable  tbe  plaintiff  to 
prove  her  case.  The  whole  course  of  tbe 
plaintiff  was  taken  to  no  other  end.  She  had 
In  her  mind  just  what  expressions  her  cause 
required.  They  were,  therefore,  made  under 
a  strong  temptation  to  teign  snflerlng,  If 


dishonest,  and  a  hardly  less  strong  tendency, 
if  honest;  to  imagine  or  exaggerate  it'  Z>e- 
fendant's  counsel  also  cite  Langhlin  t.  Street 
Railway  Co.,  80  Mich.  164, 44  N.W.  1048.  In 
that  case,  although  the  (pinion  does  not 
fnlly  set  out  the  facts,  tbe  record  diowa  that 
tbe  exclamations  of  pain  were  made  in  tbe 
presence  of  one  who  had  been  asked  to  be- 
come a  witness  tor  the  );dalntlff,  and  who  was 
called  to  testify  to  exclamationa  of  pain 
made  on  substantially  the  same  occasion; 
thus  bringing  the  facts  within  tbe  HnnUey 
Case.  In  the  same  line  is  Jones  t.  Village  of 
Portiand,  88  Mich.  686.  60  N.  W.  731, 16  L.  B. 
A.  487.  But  the  court  never  has  laid  down 
the  rule  that  such  exclamations  would  be  ex- 
cluded solely  for  tbe  reason  that  they  were 
made  after  the  e(mtroverey,  and  after  tbe 
suit  was  commenced."  See,  also.  Will  v. 
Mendon.  106  Mich.  251,  68  N.  W.  68;  Mott  v. 
Railway  Co.,  120  Mich.  127,  79  N.  W.  8.  We 
think  tbe  testimony  was  ad^nlsslble. 

For  the  reasons  stated,  we  think  the  case 
must  be  reversed.  Having  reached  this  con- 
clusion, it  is  unnecessary  to  express  any 
opinion  as  to  whether  tbe  trial  judge  erred 
in  declining  to  grant  a  new  trial. 

Judgment  la  revwsed,  and  new  trial  «^ 
dered. 


SHERWOOD  V.  BTNBARSON  et  aL 

(Suprone  Court  of  Michigan.    July  21,  1005.) 

PUBLIO   DSAINS  —   COlCPXiETION  —  SfECXAI. 

Taxes— Man  DAMUS. 

Where  relator  obtained  &  final  order  for 
the  full  contract  price  of  a  public  drain  before 
the  drain  was  completed,  and  admitted  by  de- 
murring to  an  answer  to  an  application  for 
mandamus  to  compel  the  cwtification  of  a  spe- 
cial assessment  roll  to  tbe  supervisor  of  a  town- 
ship that  tbe  drain  in  its  Incomplete  state  was 
valueless  to  tbe  township,  an  order  denying 
the  writ  was  proper,  such  writ  not  bdng  a  writ 
of  right,  but  allowable  in  the  diseretion  of  the 
court 

Error  to  Circuit  Court,  Berrien  County; 
Orville  W.  Goolldge,  Jndga 

Mandamus  on  the  relation  of  Jerry  Sher- 
wood ag^st  Isa}ah  Rynearson  and  another. 
From  a  decree  dismissing  the  writ  relator 
brings  error.  Affirmed. 

Argued  before  MOORBl  O.  and  GAB- 
PENTBB,  McALVAY,  GRANT,  and  BLAIR, 
JJ. 

Gore  &  Harvey,  for  appellant  Lawruice 
0.  Fyfe,  for  appellees. 

MOORE,  O.  J.  The  relator  filed  his  peti- 
tion in  the  circuit  court  praying  that  a  writ 
of  mandamus  issue  commanding  the  defend- 
ants, who  are  respectively  the  clerk  and.  su- 
pervisor of  the  townsbip  of  Three  Oaks,  to 
take  the  statutory  steps  to  lay  the  Close 
Drain  special  assessment  roll  before  the 
board  of  supervisors.  The  respondents  an- 
swered. Tbe  petitioner  demurred  to  the  re- 
spondents' answer.  Tbe  court  overruled  the 
demnirer.  Hba  relator  twings  tbe  prooeecl- 
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IngB  to  this  court  by  certiorari.  He  claims 
proceedings  were  taken  by  the  county  drain 
commissioner  of  Berrien  county  for  the  pur- 
pose  of  cleaning  out,  widening,  deepening, 
extending,  and  rebuilding  the  "Close  Drain," 
so  called,  affecting  tbe  townships  of  Three 
Oaks,  Qallen  and  Weesaw,  in  said  county; 
tliat  tbe  usual  proceedings  were  taken,  and 
the  drain  comi^eted;  that  as  the  work  pro- 
gressed orders  were  drawn  In  antldpaliDn  of 
tbe  taxes  to  be  levied  and  collected  on  ac- 
count of  such  drain;  that  among  these  orders 
was  as  order  in  favor  of  Jerry  Sherwood, 
the  relator,  for  yi,9S0.  He  further  claims 
the  townships  of  Gallea  and  Weesaw  paid 
the  taxes  levied  upon  them;  that  the  taxes 
levied  upon  the  township  of  Three  Oaks,  and 
the  various  descriptions  of  land  located  in 
said  townsblp,  were  not  paid  because  the 
deik  refused  to  cwUfy  the  special  assess- 
ment roll  to  the  supervisor  of  the  township^ 
The  relator  demanded  of  the  deik  that  be 
certl^  said  assessment  roll  as  directed  by 
the  stotnte,  and  requested  the  supervisor, 
when  mudi  tax  should  be  certifled  to  blm,  to 
lay  the  same  before  the  board  of  supervisors. 
This  each  of  said  req?ond«its  refused  to  do 
until  the  drain  had  been  constructed. 

It  is  claimed  by  relator  that  the  question 
of  law  at  issue  Is  whether  the  clerk  of  a 
townsUp,  when  the  drain  commissioner  flies 
an  aaseasment  roll  with  him,  can  go  back  of 
such  ming  and  the  matters  appearing  there- 
on, and  determine  for  liimself,  judicially  or 
othwwlse,  whether  tbe  drain  proceedings 
are  r^ular;  and  if.  in  his  Judgment,  tbe  pro- 
ceedinga  are  deemed  to  be  irregular,  whether 
he  can  refuse  to  certify  fbe  said  assessment 
roll  to  the  suj>ervls(»',  as  commanded  by  sec- 
tion 4356  of  tbe  Compiled  Laws  of  Michigan 
of  1897,  or  whether  such  action  Is  purely 
ministerial,  and  the  clerk  bound  to  act  In 
any  event.  Counsel  for  relator  Insist  that: 
rrbe  duty  oi  tbe  clerk  to  certify  to  the  super- 
visor, and  of  the  supervisor  to  lay  the  mat- 
ter before  the  board,  Is  stotntory.  No  dis- 
cretion Is  lodged  in  either.  Neither  of  these 
(^cers  have  the  power  nor  the  right  to  pass 
vptm  the  regularity  of  drain  proceedings. 
Tta^  must  simply  praform  tiie  duty  imposed 
upon  them  by  the  statute" — dtlng  Union 
Scbool  Dist  T.  Parrls,  97  Mich.  683,  69G.  56 
N.  W.  024;  Laubacb  v.  O'Meara,  107  Mich. 
28.  64  N.  W.  866;  City  of  Jackson  T.  County 
Treasorer,  117  Mich.  806,  75  N.  W.  617; 
Scholti  T.  Smith,  118  Mich.  634,  78  N.  W.  668; 
Commissioners  T.  Qulnn,  126  Mich.  128,  84 
N.  W.  1;  Smith  t.  Tltcomb.  81  Me.  286;  Feo. 
pie  ▼.  Halscy,  87  N.  T.  344.  On  the  part  of 
the  respondent  it  is  claimed  In  its  answer 
that  the  order  In  question,  with  the  others 
previously  Issued,  makes  the  full  contract 
price  for  the  construction  of  the  drain,  and 
that  the  drain  la  not  completed.  Counsers 
position  is  stated  In  the  brief  as  follows: 
'^hls  is  an  effort  to  secure  a  mandamus  to 
compel  ttie  levying  of  a  tax  to  pay  a  drain 
order  which  the  relator  admits  by  his  de- 


murrer was  nevee  earned,  and  for  a  drain 
which  he  also  admits  Is  not  completei,  and 
which,  In  Ite  Incomplete  state,  does  tbe  town- 
ship of  Three  Oaks  absolutely  no  good; 
*  *  *  that  the  relator  does  not  come  Into 
court  with  clean  hands;  that  he  Is  seeking 
to  take  advantage  of  his  deliberate  wrong 
and  willful  misconduct^  In  that  he  has  left 
the  drain  unfinished  to  such  an  extent  tbnt 
the  township  of  Three  Oaks  does  not  reap 
any  benefit  from  It"  Counsel  for  respondent 
say  that  the  writ  of  mandamus  Is  a  discre- 
tionary one,  and  that  the  court,  using  Its  dis- 
cretion, will  not  grant  a  mandamus  when 
it  aids  a  relator  who  is  not  entitled  to  the 
money  represented  by  the  order  which  be 
seeks  to  have  paid;  dtlng  People  v.  R^ents, 
4  Mich.  106;  People  v.  Supervisors,  36  Mich. 
380;  Sberbume  v.  Horn,  45  Mich.  100,  7  N. 
W.  730;  Post  T.  Township  Board,  63  Mich. 
325,  29  N.  W.  721;  Common  Coundl  v. 
SchUcb,  81  Mich.  405.  46  N.  W.  884,  8  L.  B.  A. 
851;  Tennant  v.  Crocker,  85  Mich.  338,  48 
N.  W.  677;  Nugent  v.  Erb,  80  Mich.  278,  61 
N.  W.  282;  Board  of  Supervisors  v.  Super- 
visor, 84  Mich.  388,  64  N.  W.  169;  Van  Akin 
V.  Dunn.  117  Mich.  421,  76  N.  W.  838.  We 
think  tbiB  case  falls  within  the  cases  dted 
by  the  respondent  The  answer,  for  the  pur- 
poses of  this  case,  must  be  token  as  true,  if 
true,  it  shows  relator  tuts  not  been  harmed. 
It  presents  such  a  situation  as  to  Justly  the 
refusal  of  the  trial  court  In  the  exercise  of 
bis  discretion  to  issue  tbe  writ 
The  order  of  the  court  below  Is  affirmed. 


FIELD  r.  TILLAOB  OF  HIOHLAMD 
PARK. 

(Supreme  Court  of  Michigan.   July  21,  1805.) 

1.  VnXAOE  Wa.BBA.NT8— NsoomABiLirT. 

Tillage  warrants  are  not  negotiable  in- 
stmrnents  in  such  a  sense  that  defenses  avail- 
able against  the  original  payee  are  cut  off  by 
transfer  to  a  bona  Sae  holder. 

[Ed.  Not&— For  eases  In  point,  see  vol.  86, 
Cent.  Dig.  Monldpal  Corporations,  i  1887.] 

2.  Saue  —  EsTOFFsi;.  or  TixxA.aK  to  Dbrt 
Liabilttt. 

A  village  Issued  a  warrant  in  pSTment  of 
an  uncompleted  street  ImprovemenL  taking  a 
bond  to  insure  completion  of  the  work,  the  war- 
rant being  in  excess  of  the  uaused  portion  of 
the  assessment  Tbe  work  was  never  complet- 
ed. Comp.  Laws,  8  2872,  autborites  villages 
to  borrow  mon^  in  anticipation  of  the  colleo 
tion  of  special  assessments,  but  not  In  excess 
of  the  Bssessment.  Held,  that  not  only  was 
the  warrant  in  excess  of  the  assessment,  bat  the 
issoance  thereof  was  not  a  borrowing  ot  mon- 
ey wltiiin  the  statute,  but  an  attempt  to  ad- 
vance tbe  paper  of  tbe  village  to  a  contractor 
to  whom  there  was  at  the  time  nothing  due; 
and  tbe  village  was  not  estopped,  by  the  iun- 
ance  of  tbe  warrant,  nor  by  its  renewal  after 
transfer  to  a  bona  fide  purchaser,  to  deny  lia- 
bility  as  against  such  purchaser  on  the  ground 
that  by  such  issuance  and  renewal  It  dected  to 
rely  on  the  otmtractor's  bond. 

C^orail  to  Circuit  Court  Wayne  Coun- 
ty; Jos^  W.  Donovan,  Judg& 
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CerUontl  by  George  S.  Field  against  the 
Tillage  of  Highland  Park  to  review  an  order 
granting  mandamtu  directing  the  Tillage  au- 
thorities to  ^tber  pay  or  levy  a  certain  aa- 

sessment.   Order  reversed. 

This  Is  certiorari  to  review  a  decision  of 
the  circuit  Judge  grauting  mandamus  direct- 
ing the  village  authorities  to  either  pay  or 
levy  an  assessment  to  cover  the  amount  of 
an  order  or  warrant  in  the  following  terms: 

"Village  of  Highland  Park,  Michigan. 
May  28,  1901.  To  A.  G.  Tyler,  Treasurer: 
Pay  to  the  order  of  Central  Savings  Bank 
two  thousand  sixty-one  and  i^/ioo  dollars. 
For  account  of  8.  A.  D.  No.  16  fund.  Paya- 
ble on  or  before  four  months  from  date  with 
6%  interest,  ordered  by  trustees  at  their 
meeting  on  May  28,  1901.  [Signed]  B. 
Ketcham,  President  [iigned]  B.  Hilton 
Ford,  aerk." 

The  relator  originally  held  this  warrant  aa 
trustee  for  the  Central  Savings  Bank  and 
Braloard  Borlson,  and  the  ind(H:ser,  Rorison, 
having  paid  the  amount  of  the  warrant  to 
the  bank,  Is  now  the  only  person  beneflclally 
interested  In  the  fralts  of  relator's  proceeding. 
It  appears  that  a  similar  time  order  was 
given  March  1,  1900,  to  the  American  Con- 
tra ctiug  Company,  Limited,  tor  $2,740.15, 
that  this  order  found  its  way  Into  the  hands 
of  the  Centra)  Savings  Bank  with  the  In- 
dorsement of  the  American  Contracting  Com- 
pany, Limited,  and  Korison,  that  certain  pay- 
ments were  made  upon  the  warrant,  and 
that  the  present  warrant  is  a  renewal  for 
the  balance  due.  The  evidence  shows  that 
the  consideration  for  the  original  warrant 
was  work  done  by  the  American  Contracting 
Company,  limited,  in  paving  Woodward  av- 
enue. This  work  was  done  under  a  con- 
tract involving  an  outlay  by  the  village  of 
$27,887.  Of  this  amount  $26.^7.60  was 
spread  upon  the  assessment  roll  of  Assess- 
ment District  No.  16,  and  the  sum  of  |1,600 
was  to  be  paid  by  the  village  at  large  for  In- 
tersections. Prior  to  the  giving  of  this  or- 
der the  village  engineer  reported  that  certain 
defects  existed  In  the  pavement,  but  it  seems 
to  have  been  understood  that  the  work  of  re- 
pairing the  pavement  and  completing  the 
contract,  which  the  testimony  shows  would 
cost  something  like  $5,000,  should  be  post- 
poned until  spring,  and  the  order  to  Amer- 
ican Contracting  Company,  Limited,  was  Is- 
sued. The  contracting  company  had  given  a 
bond  for  the  faithful  performance  of  the 
work  contracted.  The  work  of  remedying 
the  defects  above  referred  to  has  nevw  been 
done.  The  circuit  Judge  was  of  the  opin- 
ion that  relator  was  entitled  to  enforee  this 
warrant,  apparently  upon  the  ground  that 
the  village  had  estopped  Itself  from  witb- 
holdlng  payment  from  the  holder  of  the  war- 
rant, and  must  look  to  the  bond  given  to 
American  Contracting  Company,  Limited,  for 
relmborsement  He  also  held  that  the  wax^ 
xant  was  in  the  nature  of  commercial  paper. 


Ai^gued  before  HOOBB,  a  T.,  and  GAS- 
PBNTER,  UcALTAT.  MONTGOMERY,  and 

OSTRANDBR,  JJ. 

Rowland  M.  Connor,  for  appellant  Orla 
B.  Taylor,  for  appellee. 

MONTOOMERT,  J.  (after  stating  the 
facts).  Mr.  Justice  Field,  in  Wall  v.  Mon- 
roe Co.,  103  n.  S.,  at  page  77,  26  L.  Ed.  430, 
in  speaking  of  warrants  In  every  way  similar 
to  the  one  under  consideration,  said:  "They 
are  orders  upon  the  treasurer  of  the  county 
to  pay  oat  of  its  funds  for  county  purposes 
not  otherwise  appropriated  the  amounts  spec- 
ified. They  establish  prima  fade  the  valid- 
ly of  the  claims  allowed  and  authorize  their 
payment  But  they  have  no  other  ^ect 
*  *  *  The  warrants  being  In  form  nego- 
tiable are  transferable  by  dellvwy  so  far  as 
to  authorize  the  holder  to  demand  pajrment 
of  them  and  to  maintain  In  his  own  name 
an  action  up<Mi  them.  But  they  are  not  ne- 
gotiable Instruments  In  the  sense  of  the  law 
merchant,  so  that,  when  held  by  a  bona  flde 
purchase,  evidence  of  their  Invalidity  or 
defenses  against  the  wlglnal  payee  would 
be  excluded.  The  transferee  takes  them  sub- 
ject to  all  legal  and  equitable  defenses  which 
existed  to  them  la  the  hands  of  such  payee." 
Numerous  cases  have  been  decided  in  har- 
mony with  this  holding,  Including  a  decision 
in  point  by  this  court.  See  Miner  v.  Vedder, 
66  Mich.  101,  33  N.  W.  47.  See,  also,  School 
District  V.  Lombard.  2  DDI.  493,  Fed.  Gas. 
No.  12,478. 

Relator's  counsel  does  not  Insist  that  this 
paper  is  negotiable  within  the  law  merchant, 
but  claims  that  the  Tillage  is  now  estopped, 
after  renewing  the  paper  In  the  hands  of 
the  bank,  ttora  refusing  payment;  that  the 
village  has  elected  to  rely  upon  the  bond 
both  by  the  original  Issue  of  the  order  and 
by  its  repeated  renewal  We  do  not  consider 
this  position  tenable.  It  is  true  the  village 
council  Is  by  section  2872,  Comp.  Laws,  given 
power  to  borrow  money  In  anticipation  of  the 
collection  of  special  assessments  actually 
made,  not  in  excess  of  the  assessment;  but 
not  only  la  this  ordn*  in  excess  of  the  un- 
used portion  of  the  assessment,  but  the 
transaction  was  in  no  sense  a  borrowing  of 
money.  The  issue  of  the  first  order  was  an 
attempt  to  advance  the  paper  of  the  village 
to  a  contractor  to  whom  no  money  was  at 
the  time  due.  Had  it  brought  suit  upcm  this 
order,  the  court  could  not  have  entertained 
the  contention  that  the  village  had  borrowed 
money.  The  village  had  no  power  to  lend  Its 
credit  As  we  have  seen,  bad  the  bank  nn- 
dertafcen  to  enforce  the  original  order.  It 
would  have  had  to  meet  the  same  doTenses 
which  would  have  been  open  as  against  the 
payee.  No  new  consideration  has  passed 
either  from  the  bank  or  Rorison,  and  the 
rights  of  neither  are  greater  than  they  would 
have  been  onder  tti6  wlglual  warrant 

The  order  is  reversed,  with  costs. 
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JOHNSON  T.  BfAOK. 

(Supreme  Court  of  Michigan.    Jul;  21.  1905.) 

AJB8AVI.T  AND  BATTEBT— iNBTBUCnONS. 

A  dedaratioD  alleged  an  assault  and  bat- 
tery, committed  by  shooting  plaintiff  "wanton- 
ly,   willfully,   and   maliciously,   and  without 

Srovx>cation,  justificatiou.  or  legal  caoBe."  The 
efense  wa*  that  defendant,  who  was  an  offi- 
cer, and  was  attempting  to  arrest  plaJntUL  did 
not  intend  to  shoot  plaintiff,  but  abot  in  his  di- 
rection to  stop  him.  Defendant's  attempt  to 
arrest  plaintiff  was  absolutely  unlawful.  The 
court  cnai^ed  that  defendant  had  no  right  to 
shoot  plaintiff  to  effect  his  arrest,  and  uat,  if 
such  snooting  was  intentional,  defendant  was 
liable  for  damages,  and  further  ctiarged,  over 
defendant's  objection,  that,  if  the  shooting  of 
plaintiff  was  not  intentional,  the  jury  should 
eonsider  whether  defendant  was  liable  to  plaio- 
tiff  for  negligence  in  shooting  as  he  did;  that 
it  was  no  defense  that  the  shooting  occurred 
without  defendant's  intending  it:  that,  if  the 
shooting  was  not  intentional,  defendant  wonid 
still  be  liable  if  his  negligent  use  of  the  re- 
volver caused  the  injury  to  plnintiff;  that  it 
was  not  dalmed  that  plaintfil  contribated  to 
the  injury  by  bis  own  negligence;  and  that  if 
defendant  Intentionally  shot  plaintiff,  or  was 
guilty  of  negligence  in  Bring  the  revolver,  plaln- 
BS  was  entitled  to  recover.  Held,  that  the  in- 
struction objected  t»  was  not  erroneous  as 
ogainst  defendant 

[BH.  Note. — Vor  oases  In  point,  see  vol.  4, 
Oent.  Dig.  Assault  and  Battery,  {  2.] 

Error  to  Gircalt  Coart,  Kent  Ck>unty;  Al- 
fred Wolcott,  Judge. 

Action  by  Earl  Johnson,  by  his  next  friend, 
against  Rolltn  Made.  There  was  a  judgment 
for  pl8intlflr,  and  defendant  brines  error.  Af- 
firmed. 

Argued  before  MOORE,  G.  J.,  and  OAB- 
PENTER,  McALTAT.  BLAIR,  and  OS- 
TRANDER,  JJ. 

McKnlgbt  ft  McAlllatar  and  R.  B.  Bpringett, 
tor  ai^lant  George  XL  Nichols  and  D.  01 
SbeldM,  for  appellee 

HcAIiVAT,  J.  Plalntlif,  a  minor,  toonght 
suit  by  his  next  friend  against  defendant  for 
damages  sustained  from  a  gunshot  wound 
wrongfnllj  Inflicted  defendant  On  Sep- 
tember S,  190S,  plalntUr  was  in  the  Tillage  of 
lAwell,  Kent  county,  and,  with  three  compan- 
ions^ visited  a  salotm,  where  some  dlstnrl>- 
ance  occurred  betweok  one  of  them,  named 
Rice,  and  anotbor  person.  Bice  was  twice 
ejected  by  the  proprietor  and  barkeeper. 
Plaintiff  went  outside,  and,  aftw  Rice  was 
ejected  the  second  time,  plalntifl  stiruck  wiUi 
his  hand  and  broke  a  glass  beer  sign  In  front 
of  the  saloon.  Tbn  parties  In  the  saloon 
then  came  out,  and  Rice  was  arrested,  and 
plalntifl  ran  away.  The  above  is  the  only 
misconduct  of  i^alntiff  that  evening.  After 
midni^it  plaintiff  wait  to  the  Pere  Mar- 
quette D^jiot,  and  Trained  thwe  until  8 
o'clock  In  the  morning,  waiting  to  cat<^  a 
freight  train  to  go  bnne^  to  Beldlng.  While 
ttiere  he  saw  two  men  apivoaching;  one  cf 
them,  file  defoidant  He  did  not  know  the 
dtfttidant,  or  that  be  was  an  ofilcw,  but  ha 
had  bem  told  earUcr  in  the  evening  that  par- 


ties  were  after  blm.  Deftedant  was  a  special 
deputy  sheriff  for  certain  pnrposes,  and  a  apo- 
dal police  officer  ot  the  village  of  Lowell. 
He  was  not  present  when  plaintiff  broke  the 
glass  sign,  and  had  no  warrant  for  bis  arrest 
Plaintiff  started  and  ran  away  when  these 
men  approadied.  The  defendant  called  upon 
blm  several  times  to  halt  and  shot  at  him  six 
times  while  running.  He  was  severely  wound- 
ed in  the  back  by  one  shot  Two  dangerous 
surgical  operations  were  necessary  on  account 
of  the  wound  he  received.  The  Injury  ap- 
pears to  have  been  a  very  serious  one.  De- 
fendant admits  the  shooting,  and  that  he  shot 
in  the  general  direction  of  the  plaintiff.  He 
claims  that  he  was  shooting  Into  the  dark, 
and  did  not  intend  to  shoot  tlie  plaintiff. 
Plaintiff  recovered  judgment  The  foregoing 
statonoit  Is  leaned  from  tiUt  briefis  of  the 
parties,  which  are  in  snbstanttal  accord  as 
to  the  matwlai  facts. 

To  avoid  eiqtense  of  prtntliv  tiie  evidence 
in  the  case^  the  parties  have  stipulated  as 
follows:  "(1)  That  the  plaintiff  was  not  at 
the  time  at  the  shootbig  committing  any 
t^ony,  nor  had  ha  be^  gnll^  of  any  felony 
prior  to  tbat  tlm&  That  the  acts  which 
the  plaintiff  had  been  ^Ity  of,  and  ft>r  which 
the  defendant  was  seeking  to  arrest  him,  did 
not  amount  to  a  felony,  and  were  misde- 
meanor, at  most  (3)  Tbat  any  acts  that 
plaintiff  had  been  guilty  at,  and  for  which 
defendant  was  aeeking  to  arrest  him,  were 
not  committed  in  the  presence,  hMrbig,  or 
sight  of  defendant,  and  were  committed  at 
least  three  hours  before  the  attempted  arrest 
and  shootli«  occurred.  That  at  the  time 
of  making  the  attemivted  arrest  and  shooting, 
defmdant  was  not  armed  wttii  a  warrant 
and  no  c<miplaint  had  been  made  or  warrant 
issued  against  plabttlff.  {tSf  That  the  defend- 
ant in  his  attempt  to  make  the  arrest  and 
bis  acts  In  making  tbe  sam^  wore  unlawful 
and  without  authority  in  law." 

A  motion  for  a  new  trial  was  made,  and 
denied  for  the  following  reasons:  "A  num- 
ber  of  grounds  are  allied  in  the  motion  for 
a  new  trial,  but  only  one  is  urged  in  this 
court  namely,  that  the  dedaratlon  alleged 
tbat  tba  acts  of  said  defwdant  were  wanton, 
willful,  and  malidous,  and  did  not  cbarge 
n^llgraici^  and  that  It  was  error  in  the  court 
to  permit  the  jury  to  consider  negligence  as 
a  ground  tor  plaintiff's  recovery.  Tbe  decla- 
ration alleges  that  the  defendant  wantonly, 
willfully,  and  maliciously,  and  without  justi- 
fication, provocation,  or  l^al  cause,  shot  tbe 
plaintiff.  Tha  evidence  clearly  showed  tiiat 
the  shooting  was  without  justification,  provo- 
cation, or  legal  cause.  The  plalntifl  had  com- 
mitted no  felony,  and  was  not  suspected  of 
having  committed  a  ffelony,  nor  had  he  com- 
mitted any  breach  of  the  peace,  nor  any  of- 
fense In  the  presoice  of  tbe  officer.  The  re- 
peated firing  of  tbe  revolver  by  the  d^endant 
in  tbe  night  in  the  goieral  direction  in  which 
tbe  plaintiff  was  running,  for  the  purpose  of 
causing  him  to  stop,  was  admitted  by  defmd- 
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ant  His  conduct  In  tbli  respect,  even  If  be 
Intended  to  shoot  at  one  aide  of  tbe  plaintiff, 
aa  he  claimed,  was  bo  nnJuBtlflable,  groasly 
careless,  and  regardless  of  oonseqnoicea  that 
It  mlgbt  well  be  termed  wanton  and  willful, 
and.  In  my  judgment,  warranted  the  conrt  In 
BO  Instructing  tbe  Jnrjr.  If  the  submission 
of  tbe  question  of  negligence  waa  error.  In 
my  oi)inl(m  It  waa  wltbont  prejudice  to  tbe 
defendant** 

Defendant  aaslgna  error  upon  the  refnBal  to 
grant  a  new  trial,  and  many  errors  upaa  tbe 
charge  of  the  conrt  In  this  court  he  Insists 
upon  tbe  single  ccmtoitlon  that  tbe  trial  Judge 
submitted  tbe  case  to  the  Juir  as  an  ordinary 
negligence  caBe,  whereas  tbe  declaration 
counts  iqmn  a  wanton,  willful,  and  maUdoas 
Injury  of  the  plaintiff  by  defendant 

The  imrtion  of  the  diaige  of  the  court 
claimed  to  be  erroneous  Is  as  follows:  **If 
you  determine  ftom  the  evidence  tbe  shooting 
of  plaintiff  waa  not  intoitional,  then  you  wllf 
consider  whether,  under  ttie  evidmce,  the  de- 
fmdant  Is  liable  to  tbe  plaintiff  for  negll> 
gmce  in  abootlng  tn  the  manno'  he  did.  It  la 
not  a  defense  that  tbe  Bbootlng  of  pl&lntlff 
occurred  without  tlie  detoidant's  intending  It 
if  tbe  defoidant  waa  Intentionally  discharging 
the  gun  In  tlie  genwal  direction  In  which  the 
plaintiff  was  running,  under  the  drcnmatan- 
cee  of  this  case,  Intending  to  point  it  tn  ma 
slde^  if ,  as  a  matter  of  fact  snch  use  at  the 
gun  resulted  in  shooting  the  plaintiff.  The 
shooting  of  plaintiff,  even  if  unintenttwal, 
cannot  be  termed  an  accident  in  the  aense 
that  It  was  unavoidable  and  without  fault  on 
the  defendant's  part  If  the  shooting  was 
not  Intentional,  tbe  defsndant  would  still  be 
liable  to  the  plaintiff,  if  bis  n^llgent  use  of 
the  revolver  caused  the  Injury  to  plaintiff 
without  the  plaintiff  contributing  to  tlie  dan^ 
gw  by  bis  own  negllgaice.  It  is  not  claimed 
here  that  the  plaintiff  contributed  to  tlie  In- 
Jury  by  hia  own  n^llgence ;  that  la  to  say, 
tbe  effort  of  the  plaintiff  to  escape  by  run- 
ning In  a  dlffwrait  direction,  if  be  did,  could 
not,  under  the  drcnmstanceB  of  tbe  case,  be 
imputed  to  tbe  plaintiff  as  n^ligence.  If 
you  find  the  defendant  intentionally  shot  the 
plaintiff,  or  was  guilty  of  negligence  In  flring 
tbe  revolver  In  the  way  lie  did,  tbe  plaintiff 
is  entitled  to  recover."  This  portion  of  the 
charge  objected  to  must  be  read  in  connection 
with  the  balance  of  tbe  charge  to  tbe  Jury. 
Tbe  court  with  great  care  and  at  greet 
length,  instructed  the  jury  correctly  as  to  the 
claims  of  the  parties,  as  to  tbe  law  authoris- 
ing arrests  wltbont  a  warrant  and  as  to 
wben  an  officer  may  be  justlQed  In  shooting 
a  person  escaping  from  arrest  and  further  as 
follows:  "Under  tbe  tects  In  this  case,  it 
appears  that  the  plaintiff  had  not  been  guilty 
of  any  felony,  and  that  the  defendant  had  no 
probable  cause  to  believe  that  the  plaintiff 
had  C(»auultted  a  felony,  or  that  there  was 
any  immediate  danger  of  the  commission  of 
a  felony,  and  that  the  defendant  was  not  act- 
ing lu  Bdf-defense  at  tbe  time  of  the  shoot- 


ing. I  instruct  you  that  tbe  dcfoidant  had 
no  right  to  lOioot  the  plaintiff  to  effect  bis 
arrest  and  that,  if  sw^  shooting  vraa  Inten- 
tional, tbt  defendant  la  liable  in  this  aetloa 
for  such  damages  as  the  plaintiff  has  suffer- 
ed thraefrom,  under  the  rule  of  damages  on 
which  I  will  hereafter  more  fully  instruct 
you."  Tbe  sole  claim  of  deteidant  upon  tbe 
trial  was  that  be  did  not  intend  to  sboot 
plaintiff,  but  shot  in  his  direction  to  stop 
htm,  and  upon  this  claim  of  defense  tlie  por- 
ti«i  of  tbe  charge  objected  to  Is  based.  The 
declaration  is  one  claiming  damages  for  In- 
Jury  arising  from  tbe  assault  and  batt^ 
committed  by  defendant  Tbla  assault  and 
battery  are  charged  to  have  been  done  "wan- 
tonly, wlllfnlly,  and  maliciously,  and  with- 
out provocation.  Justification,  or  legal  cause," 
and  tbe  dedaraUm  properly  alleges  a  cause 
of  action.  Tbe  charge  of  the  conrt  waa  war< 
ranted  by  the  facts  which  tbe  evidence  tend- 
ed to  show.  The  defense  relied  upon  went 
more  to  the  question  of  mitigation  <^  dam- 
ages than  in  Justtflcation  of  tbe  injury  com- 
mitted. In  no  view  of  the  ease  could  an  ar- 
rest be  justUled ;  nrach  teas,  tbe  use  of  flre- 
arma.  The  claim  of  defendant  is  not  ten- 
able. If  tbe  court  was  in  «Tor  in  giving  tbe 
pwtlon  ot  tbe  cbaive  objected  to,  it  was  in  fa- 
vor  of  defendant  Tbe  conduct  of  defendant 
was  reckless  in  the  extreme^  and  without 
excuse.  Tbe  reckless  use  of  firearms  by  aver- 
sealouB  offlc»B  often  results,  as  in  this  case, 
in  serious  injury.  Recklesanesa  of  tlilB  chaiv 
actw  may,  as  the  trial  court  aald,  well  be 
termed  wanton  and  wlUful  conduct 

We  find  no  error  In  the  cue.  TOib  judg- 
ment  will  be  affirmed. 


O'NEIL  V.  POTTBR- 
(Sapreme  Conrt  of  Michigan.   July  21,  1906^ 

1.  Dbbds  —  RssnvATioiiB  —  CoNBTBUcmon 

— Intbntion. 

An  intention  by  a  rrantor  to  reserve  a 
right  of  way  oat  of  land  conveyed  cannot  es- 
taolish  a  rig'bt  of  way  inctHuistoit  with  the 
grant  of  hia  deed  by  a  reservation  over  land 
which  has  no  existence  In  fact. 

2.  Same— Rbbebvation  on  Laitd  nor  Exisr- 

INO — EtFECT. 

The  main  walls  of  a  building,  together 
with  a  stairway  to  the  basement  and  its  wall, 
occupied  snbatantially  two  lots.  The  owner 
conveyed  the  premiges,  reserving  a  right  of  way 
east  of  tbe  bnilding.  Held,  that  tbe  reservation 
was  inoperative,  bacaose  It  attemptsd  to  re- 
serve a  right  of  way  over  land  wbleb  bad  no 
existence  In  fact 

Appeal  from  Olrcuit  Court  Baton  County, 
In  Chancery;  Clement  Smith,  Ji^e. 

Suit  by  Edward  CNell,  an  Incompetent, 
by  Clara  O'Nell,  bis  n^  friend,  against 
O.  Potter.   From  a  decree  for  cwnplalnant 
defendant  appeals.  Reversed. 

Argued  before  MOOBB,  C.  Jn  uid  CAR- 
PENTER, McALYAY,  GRANT,  and  MONT- 
OOMERT,  JJ. 

George  Hu^eett  for  appellant  Frank  A. 
Dean,  and  Ernest  0.  Davids,  for  appellee; 
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MONTGOUBRT,  J.  TUB  bUl  to  filed  to 
estabU^  ft  r^ht  of  my  acnn  pmnloea 
owned  by  defendant,  and  to  enjoin  d^md- 
ant  ftom  interfering  with  complalnanlfB  nae 
thereof.  The  case  will  be  the  better  under- 
stood by  the  appended  map,  showing  the 
situation  of  the  premises  substantially  as 
tboy  appeared  on  the  lltb  day  of  August, 
18T9: 


mortgages.  He  became  the  owner  of  ths 
north  BO  feet  of  lots  1  and  2,  and  the  west 
25  feet  of  lot  3,  by  deed  from  A.  C.  How- 
ard, who  had  become  Oie  owner  et  the  prop- 
erty by  BberUTs  deed  on  foreclosure  of  the 
other  mortgages.  August  11,  1879.  John 
Levy  and  wife  conveyed  by  quitclaim  deed 
to  George  Bherwood  the  north  60  feet  of 
lots  1  and  2,  and  in  said  deed  was  the  fol- 


NORTH. 
B.  LAWRENCE  ATB. 


The  rectangular  figure  extending  east  from 
the  southeast  comer  of  the  main  building, 
known  as  the  "Sherwood  House,"  was  of 
latOT  construction;  but  apart  from  this,  the 
map  shows  the  situation  of  the  buildings, 
with  comer  and  distances  as  established  by 
the  testimony. 

In  the  platting  the  lots  were  made  to  face 
lAwrenee  avenue,  and  were  40  feet  In  width. 
Thoe  Is  testimony  that  there  was  an  over^ 
plus  In  the  block,  and  the  testimony  is  not 
altogether  clear  that  the  lot  lines  had  been 
established  by  user  prior  to  this  time. 
Whether  we  assume  that  there  was  an  over- 
plus of  some  6%  feet  belonging  to  lots  1  and 
2,  or  accept  the  view  of  the  circuit  Judge  that 
the  surplus  had  been  apportioned  to  the 
four  Inner  lots,  making  them  4S  feet,  and 
the  outer  lot  40,  is  not  very  material.  The 
lots  are  numbered  from  1  to  6,  commencing 
at  the  west  side  of  the  block. 

In  August,  1879,  John  Levy  owned  the 
north  seventy  feet  of  lots  1  and  2  and  the 
west  2S  feet  of  lot  8  of  said  block  23.  Mr. 
Sherwood  formerly  owned  the  same  prop- 
er^, and  gave  mortgages  upon  It  John 
I*vy  acquired  title  to  the  south  20  feet  of 
the  north  70  feet  of  said  lots  ■  1  and  2  by 
sheriff's  deed  on  fweclomire  ot  one  ot  these 


lowing  exception:  "Excepting  and  reserving 
the  right  of  way  north  and  south  not  less 
than  ten  feet  In  width  across  said  premises 
east  of  said  Sherwood  house;  also  excepting 
and  reserving  the  south  half  of  the  south 
wall  of  said  hotel  building."  The  same  day 
(August  11,  1879)  John  Levy  and  wife  con- 
veyed by  warranty  deed  the  following  prop- 
erty: "Commencing  fifty  feet  south  of  the 
northwest  corner  of  block  23,  thence  run- 
ning east  along  the  south  line  of  the  brick 
hotel  building  known  as  the  Sherwood  house, 
eighty  feet  thence  south  twenty  and  one- 
sixth  feet,  thence  west  eighty  feet  thence 
north  to  place  of  beginning,  including  the 
south  half  of  the  south  brick  wall  of  said 
hotel  building,  also  the  right  of  way  across 
tbe  premises  this  day  deeded  by  us  to  George 
Sherwood  and  reserved  by  us  In  said  deed 
to  said  Sherwood."  This  property  above 
deeded  Is  Immediately  to  the  south  of  the 
said  hotel.  Joseph  Lang  and  wife  conveyed 
by  warranty  deed  the  said  above-described 
property  to  the  complainant  March  28,  1882. 
And  immediately  after  the  said  description 
is  the  following  language:  "Also  a  right  of 
way  not  less  than  ten  feet  In  width  ofT  the 
east  end  of  the  north  fifty  feet  of  lots  num 
bered  (me  and  two  of  said  block  twenty- 


Digitized  by 


898 


IM  NORTHWBSTBBN  BBPORTBB. 


(Mich. 


three."  November  16, 1886,  John  Leyy  deed- 
ed the  west  2D  fwt  of  lot  8  to  George  W. 
Sherwood;  consideration,  $1.  It  Is  on  on- 
disputed  fact,  testified  to  by  witnesses  of 
complainant  and  defendant,  that  the  west  25 
feet  of  lot  S  was  used  by  George  W.  Sher- 
wood prior  to  November  16,  1886,  the  date 
of  the  last-mentioned  deed  from  Levy  to  Sher- 
wood. The  defendant  in  this  case  obtained 
by  warranty  deed  from  Mr.  Sherwood,  April 
21.  1882,  the  north  50  feet  of  lota  1  and  2; 
also  a  strip  of  land  25  feet  In  width  and 
SD  feet  in  depth,  extending  south  from  Law- 
rence avenue,  off  the  west  side  of  lot  3. 
Defendant  also  claims  by  commissioner's 
deed  given  May  8,  1802;  said  commission's 
deed  giving  him  the  north  50  feet  of  lots  1  : 
and  2;  also  a  strip  of  land  30  feet  in  width  i 
and  100  feet  in  depth,  extending  south  from 
Lawrence  avenue,  off  the  west  side  of  lot 
3.  In  August,  1878,  the  Sherwood  House, 
or  Hotel,  was  occupied  by  Mr.  Sherwood  tor 
hotel  purposes,  and  had  been  so  used  from 
about  the  year  1871.  It  consisted  of  a  three- 
story  brick  structure,  50  feet  in  width  by 
80  feet  de^,  fronting  on  Cochrane  avenue, 
and  situated  on  the  southeast  comer  of 
Cochrane  and  Lawrence  avenues.  The  south 
half  of  the  first  story  was  used  for  stcve  pur- 
poses, and  the  north  half  for  the  office,  wash- 
room, and  baggage  or  sample  room  con- 
nected with  the  hotel,  and  a  hallway  leading 
from  the  south  side  of  the  office  running 
back  to  a  door  at  the  east  end  of  this  hall- 
way. The  sonth  half  of  the  second  story 
was  used  as  the  dining  room  of  the  hotel, 
at  the  ^ont  of  the  building,  with  kitchen  In 
the  rear;  and  the  north  half  contained  the 
hotel  parlor  In  front,  with  rooms  back  for 
hotel  and  family  use.  TMs  story  was  divid- 
ed In  the  middle  by  a  hallway  reached  by  a 
flight  of  stairs  from  Cochrane  avenue,  and 
connected  at  the  foot  therectf  by  a  dow  with 
the  <^ce.  This  hallway  also  led  to  a  door 
at  the  east  end  thereof,  and  contained  a 
stairway  to  the  third  story,  which  story  was 
entirely  used  for  rooms  for  the  hotel.  On  the 
east  was  an  open  stone  and  cement  cellar- 
way,  S  feet  and  4  Inches  between  the  walls, 
leading  down  to  a  door  In  the  south  base- 
ment of  this  building.  Over  this  was  a  cov- 
ered or  inclosed  stairway,  passing  down  from 
the  back  door  of  the  second  story  hallway  to 
or  near  the  southeast  owner  of  the  brick- 
work of  the  building,  and  then  to  the  back 
yard.  Back  of  the  brick  building  between 
20  and  30  feet,  and  a  little  south  of  its  cen- 
ter, stood  a  substantial  two-story  wooden 
building,  erected  at  the  time  of  the  building 
of  the  hotel,  for  closets.  The  second  story 
of  this  building  was  for  the  use  of  the  female 
gupstfi  and  women  inmates  of  the  hotel,  and 
the  lower  stwy  for  the  men.  The  women's 
closet  was  attached  to  the  main  building  by 
an  inclosed  walk  or  passageway,  connecting 
with  the  stairway  going  down  from  the  back  : 
hall  door  above  mentioned,  and  was  sup-  i 
ported  by  pillars  or  posts  passing  down  to  { 


the  ground  below.  Beneatb  this  passage- 
way was  a  board  or  plank  walk,  constructed 
from  the  back  door  or  lower  hallway  to  the 
men's  closet  On  Lawrence  avenue  stood  the 
hotel  woodshed — a  board  structure  commen- 
cing about  14  feet  east  of  the  main  building, 
and  running  east  along  the  street  line  to  a 
point  about  1  foot,  or  a  litUe  more,  east  of 
the  premises  now  owned  by  the  defendant 
The  north  side  of  the  woodshed  and  the 
fence  therefrom  to  the  northeast  comer  of 
the  mala  building  were  so  constructed  as  to 
be  used  for  bill  boards. 

The  circuit  Judge  decreed  that  complain- 
ant was  entitled  to  a  right  of  way  10  feet 
in  width  across  lots  1  and  2,  immediately 
east  of  the.  brick  building  formerly  known  as 
the  "Sherwood  House,"  now  the  "Pythian 
Temple."  It  was  not  found  that  the  com- 
plainant had  used  a  right  of  way  at  this 
point,  nor  does  the  evidence  show  such  user. 
On  the  contrary,  access  has  been  gained  to 
complainant's  land  by  use  of  the  private  al- 
ley east  of  the  woodhouse.  The  circuit 
judge,  in  deciding  the  case,  laid  stress  npon 
the  fact  that  Levy,  at  the  time  he  conveyed 
to  Sherwood,  owned  the  west  25  feet  of  lot 
3,  and  was  of  the  opinion  that  he  Intended 
to  Include  that  description  In  the  deed  of 
August  11,  1878.  The  bill  does  not  ask  that 
this  deed  be  reformed,  nor  does  It  set  out 
sufficient  facts  to  Justify  a  reformation. 
The  fact  that  Levy  may  have  Intended  to  re- 
serve a  right  of  way  out  of  land  which  he 
purposed  to  convey  on  lot  3  cannot  estab- 
lish a  right  of  way  inconsistent  with  the 
grant  of  his  deed  by  a  reservation  over  land 
which  has  no  existence  In  fact  Thayer  v. 
FInton.  108  N.  Y.  384,  16  N.  B.  615.  If  the 
usual  sense  be  glv«i  to  the  words  of  this 
reservation,  "East  at  said  Sherwood  House," 
the  right  <tf  way  would  fall  wholly  outside  of 
lots  1  and  2,  and  wholly  on  lot  8.  as  the  wa- 
tw-dosets  were  so  connected  with  the  main 
building  as  to  form  a  part  of  it  If,  how- 
ever, the  reservation  could  be  saved  by  giv- 
ing a  more  restricted  meaning  to  the  words 
"Sherwood  House,"  it  would,  within  the  set- 
tled rule  that  a  deed  Is  to  be  ccmstrued  most 
strongly  against  the  grantor,  be  our  duty  to 
give  the  words  snch  restricted  construction. 
We  are  not  however,  able  to  find  that  any- 
thing was  reserved  in  this  deed,  without  do- 
ing direct  violence  to  the  words  employed. 
The  Duin  walls  of  the  Sherwood  House  ex- 
tended nearly  81  feet  The  stairway  to  the 
basement  and  Its  wall  occupied  substantially 
every  remaining  Inch  of  lots  1  and  2.  And 
this  was  too  clearly  a  part  of  the  Sherwood 
House  to  admit  of  cavU.  It  results,  th&a^ 
that  there  was  an  attempt  to  res^ve  a  right 
of  way  oYtr  land  which  had  no  existence  in 
fact,  and  the  reservation  mnit  be  hM  In- 
<^ratlve. 

What  the  cwnplalnanf  a  rights  might  have 
been,  bad  there  been  a  tlmtiy  arollcation  to 
reform  the  deeds  under  which  he  claims,  we 
need  not  determine.  We  are  convinced  that 


Digitized  by 


HIBBABD 


T.  BAKEB. 


899 


as  to  tbe  right  of  way  claimed,  botb  by  fail- 
ure of  any  optative  reserratlon  In  the  deed 
of  August  11, 1879,  and  by  reason  of  adTcrse 
occupancy,  tbe  complainant's  claim  of  right 
1b  unfounded. 

Tbe  decree  Is  reverBcd,  and  the  bill  dis- 
missed, irith  ootts  of  botb  courts  to  defend- 
ant 


HIBBABD  T.  BAKEa 
<anpTeme  Oonrt  of  Michigan.   Jnly  Zi^  lOOS.) 

1.  WlIJU— TCSTAinifTABT  OArACTFT  —  Bvi- 

DKNCK— Pbevioub  Illhesb. 

On  an  application  for  probate  of  a  will 
ezecnted  on  September  20,  1899,  erldenee  that 
testator  was  ill  In  1890,  and  then  had  delu- 
lionB,  frtKD  which  Illness  be  appeared  to  bare 
folly  recovered,  waa  inadmissible. 

2.  Sahe. 

In  a  proceeding  for  probate  of  a  will,  eri- 
denee  MM  insufficient  to  warrant  a  finding  of 
testamentary  incapacity. 
8.  ftam— Opiniomb. 

Where,  on  an  application  for  probate  of  a 
will,  none  of  the  acts  testified  to  by  nonex- 
perta  as  having  Imprwsed  them  with  testa- 
tor's incapacity  were  inconBistent  with  sanity 
or  had  the  slightest  tendency  to  show  insanity, 
their  opinions  tliat  testator  was  Incompetent 
were  Inadmissible. 

Brror  to  Circuit  Ooort;  Kalamasoo  County ; 
John  w.  Adams,  Judge. 

Application  by  Frank  Hibbard  for  pro- 
bate of  tbe  will  of  William  Baker,  deceased. 
In  which  Fayette  L.  Baker  filed  objections. 
From  a  Judgment  finding  that  the  testator 
had  not  testamentary  capacity,  and  denying 
probate,  proponent  brings  error.  Reversed. 

Argned  before  SfOORB,  C.  J.,  and  OAB- 
PENTER.  McALYAT,  OSTRANDBB.  and 
HOOKER,  3J. 

D.  O.  Fr^idi,  for  aiq;)dlaiit  OBbom  ft 
Mllte.  for  appellee. 

OSTRANDEB,  J.  An  Instrument  ptuport- 
iog  to  be  tbe  last  will  of  William  Baker  Is 
claimed  bj  bis  son,  Fayette  L.  Baker,  to  be 
iuTalid.  becanse  the  testator  lacked  mental 
competencj  to  make  it.  and  because  undue 
influence  orer  blm  wm  exercised  by  hlB  wife, 
and  by  otben  aiding  and  aBBlatlng  her.  Wil- 
liam Baker  was  a  farmer.  He  died  February 
27,  190S,  at  the  age  of  68  years.  He  had  had 
two  children— the  son,  Fayette,  bom  In  1850, 
and  a  daughter  who  died,  leaving  a  daughter. 
This  granddaughter  from  her  infancy  lived 
with  decedent  as  his  own  child.  Fayette  re- 
mained at  home  until  he  was  2S  years  of  age, 
wolfing  the  last  four  years  for  wages.  There- 
after, for  19  years,  be  worked  bis  fiither^ 
farm  on  Bbarea.  He  had  five  children,  all 
born  on  his  fother'a  farm.  In  1808  Fayette 
sold  to  hlB  father  his  crops,  personal  property, 
and  a  bouse  he  had  built  tor  blmaelf  on  tbe 
farm,  and  in  January,  1894,  removed  to  Ida- 
ho, where  be  has  since  resided.  There  re- 
mained m  the  farm  ttien  decedent,  his  wife, 
ind  the  granddaughtv.   On  April  25,  1807, 


decedent's  wife  died.  Fayette  was  at  home 
during  a  part  of  tbe  time  bis  mother  was  ill. 
Thereafter  decedent  and  the  grandchild  com- 
posed tbe  household  until  August  20,  1899, 
when  she  married,  and,  with  her  husband, 
lived  some  seven  miles  distant  from  decedent 
Having  been  Informed  of  the  approaching  mar- 
riage of  bis  granddaughter,  decedent  pro- 
posed marriage  to  an  elderly  and  respectable 
lady  of  bis  acquaintance,  living  in  Battle 
Creek,  and  she  declined  his  offer.  Later, 
after  tbe  granddaugbt^  had  married  and 
gone  away,  decedent  arranged  with  Mary 
Hibbard,  a  widow,  who  thea  lived  in  Augusta, 
who  for  30  years  had  lived  within  a  half  mile 
of  decedent,  to  go  to  his  farm  and  act  aa 
housekeeper.  Bhe  went  to  decedent's  farm  on 
tbe  last  day  of  August,  1899.  Two  days  later, 
on  Saturday,  at  tbe  breakfast  table,  decedent 
proposed  marriage,  and  brought  up  the  sub- 
ject again  on  the  succeeding  Tuesday  at 
which  time  Mrs.  Hibbard  agreed  to  marry 
him.  On  Friday,  Sept^ber  8th,  they,  to- 
gether, visited  a  lawyer  In  Battle  Greek,  who 
had  some  acquaintance  -with  Mrs.  Hibbard, 
and  none  with  decedent.  Decedent  informed 
the  lawyer  of  tbe  contemplated  marriage,  and 
that  he  wanted  a  deed  of  bis  farm  made  In 
such  way  that  be  should  have  control  of  it 
as  long  as  be  lived,  and,  if  Mrs.  Hibbard  out- 
lived him,  the  fann  should  become  hers  after 
bis  death;  If  he  snrrlved  her.  It  should  re- 
main hlB.  He  waa  advised  that  such  disposi- 
tion could  not  be  made  before  the  marriage ; 
that  after  marriage  a  deed  to  tb«n  as  hus- 
band and  wife  could  be  made.  He  waa  fur^ 
ther  advised,  nixm  his  Inquiry,  that  an  ante- 
nuptial contract  could  be  eutered  into,  and 
one  was  prq>ared  and  executed,  and  left  with 
the  lawya  for  safe-keying.  As  drawn,  this 
ccHitract  not  only  cows  the  ground  stated, 
but  ctmtaiaa  also  a  promise  on  the  part  of 
Mrs.  HlUwrd  to  execute  a  will  In  favor  of 
decedent,  devising  him  all  realty  of  which  she 
might  die  aeised  fbr  his  life.  On  Sunday, 
September  17, 1899,  the  parties  were  married. 
The  granddaughter  was  not  Invited  to  attend, 
nor  was  she  ivesent.  She  had  not  been  mar- 
ried at  her  grandfather's  faonse,  nor  did  she 
invito  him  to  ha  wedding.  On  September  20, 
1899,  decedent  and  his  wife  executed  a  deed 
of  tbe  farm  to  a  third  pwBon,  who  on  tbe 
aame  day  executed  a  deed  to  decedent  and 
his  wife  as  taumts  by  entireties,  containing 
also  the  word%  "and  to  the  survivor  of  them 
and  his  or  h«  heirs,  forever."  These  deeds 
wore  both  duly  recorded.  Decedent  also  on 
tbe  same  day  made  his  last  will,  by  the  terms 
of  which,  after  directing  payment  of  bis 
debts,  he  bequeatbed  to  tbe  flve  children  of 
his  son  (naming  them)  $90(K  to  his  grand- 
daughter 9100,  and  the  residue  of  his  estate 
was  bequeatbed  and  devised  to  his  wife.  Tbe 
value  of  this  residuary  legacy  does  not  ap- 
pear. We  infer  from  all  the  facts  appearing 
that  It  Is  of  small  mine.  Frank  U  Hibbard, 
a  foster  son  of  his  wife,  was  named  ececntor. 
His  wife  also  executed  her  will  in  accordance 
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with  the  terms  of  the  antennptlal  agree- 
ment, makiiig  her  foster  son  ber  residuary 
legatee  and  devisee.  At  the  date  of  hla  last 
marriage,  decedent  was  79  and  bis  wife  86 
years  of  age.  Mrs.  Hlbbard-Baker  owned  a 
bouse  and  lot  In  Augusta,  to  wblcb  after  de- 
cedent bad  sold  off  his  personal  effects  at 
auction,  tbey  removed  In  November,  1901.  In 
1890  decedent  bad  an  acute  attack  of  sickness, 
tbe  nature  of  wblcb  does  not  ai^ar,  during 
wlilch  be  was  subject  to  delusions.  In  the 
spring  of  1902,  delusions  recurred  and  con- 
tinued at  intervals  until  he  died.  Tbe  pro- 
bate court,  In  wblcb  tbe  contest  was  Institut- 
ed, admitted  tbe  will  to  probate.  Contestant 
appealed  to  the  circuit  court,  where  a  jury 
found  a  general  verdict  against  Its  validity. 
The  substance  of  all  tbe  testimony  given  In 
tbe  circuit  court  Is  In  the  bill  of  exceptions. 

Counsel  for  proponent  strongly  Insists  that 
there  Is  no  evidence  of  the  mental  Incompe- 
tency of  decedent  at  the  time  the  will  was 
executed,  and  that  tbe  court  should  have,  as 
It  was  requested  to  do,  so  Instructed  the  jury. 
Determination  of  this  contentloQ  has  required 
the  reading  of  tbe  entire  record.  Most  of  the 
testimony  Introduced  to  show  mental  Incom- 
petency iB  aimed  at  establishing,  by  possible 
Inference,  senile  dementia — a  progressive  con- 
dition attendant  In  aome  cases  upon  advancing 
age,  and  a  condition  which,  if  existing,  affords 
opportunity  for  tbe  exercise  of  Influence  by 
way  of  direction  and  suggestion,  which  does 
not  attend,  to  such  degree,  at  least,  moat  forms 
of  dementia.  Ii^  other  words,  if  decedent  was 
afflicted  as  It  Is  claimed  be  was,  no  test  can 
well  be  applied  to  determine  lucidity  and  dis- 
posing power  at  any  particular  time  or  dur- 
ing any  particular  Interval.  It  may  well  be 
said,  and  our  examination  of  tbe  record  con- 
vinces us  that  it  should  be  said,  that.  If  de- 
cedent was  competent  to  make  tbe  disposi- 
tion of  his  property  which  he  did  make,  no 
separate  question  of  undue  Influence  Is  In- 
volved. There  Is  no  direct  testimony  and 
none  from  which  It  can  be  reasonably  In- 
ferred, that  decedent  was  Improperly  Influ- 
enced or  persuaded  ta  make  the  disposition 
he  did  make,  If  he  was  legally  competent  to 
make  a  will.  We  have  reached  the  conclu- 
sion that  there  is  no  evidence  In  this  record 
impeaching  the  validity  of  this  will.  In 
reaching  this  conclusion,  we  eliminate  entire- 
ly, aa  Improperly  admitted,  the  testimony  re- 
ceived over  objection  relative  to  the  illness 
decedent  bad  In  1890.  It  la  true  that  the  tes- 
timony relating  to  this  sickness  shows  that 
decedent  had  delusions.  It  also  shows  an 
acute  malady,  from  which  he  recovered.  It 
la  undisputed  that  after  that  time  be  at- 
t^ded  to  hla  business  as  osual.  He  visited 
the  World's  Fair  In  1893,  made  visits  to  New 
York  and  Boston  In  1891,  and  sold  land.  He 
was  more  feeble  physically. 

The  persons  best  acquainted  with  decedent 
to  the  time  when  the  will  was  made  were  his 
son  and  bis  granddaughter.  They  are  moat 
omceriMd  about  the  disposition  of  bis  pn^ 


erty.  It  Is  true  that  tbe  son  (emteetauQ 
left  tbe  farm,  and  did  not  afterwards  see 
vwy  mu(^  of  bis  father.  He  left  tbe  place 
in  January,  1894.  "When  my  father  was  In 
his  prime,  be  was  not  overly  large  In  stat- 
ure, but  be  was  a  very  strong,  wiry  man,  with 
great  endurance,  physically  and  mentally.  He 
was  a  man  that  bad  a  great  deal  of  will  pow- 
er, and  a  strong  mind  of  his  own — very — as 
near  as  I  can  describe  It  I  went  away  from 
tbCTe  before  mother  died.  Q.  Will  you  state 
to  the  jury  bow  you  came  to  go  west?  A. 
Well,  I  had  lived  there  until  I  was  forty-flve 
years  old.  I  had  my  own  family  of  five  chil- 
dren, and  I  could  see  that  my  father's  con- 
dition was  getting  in  such  shape  there  was 
nothing  coiAln  about  my  having  a  home 
there.  It  would  be  just  as  he  happened  to 
take  a  notion.  He  was  getting  va*y  feeble 
and  feeble-minded,  and  I  had  made  np  my 
mind  that  I  would  talk  with  him,  and  see  if 
he  was  willing  to  fix  tblnga  so  that  I  wonld 
be  sure  that  I  would  have  a  h<»ne  when  he 
was  through  with  It;  and  consequently  I 
asked  him  and  mother  down  one  afternoon  to 
my  bouse,  and  talked  the  matter  over.  Q. 
What  did  you  say  to  them?  A.  Well.  I  told 
them  that  I  had  come  to  the  conclusion,  un- 
der tbe  circumstances,  that  I  could  not  stay 
there,  the  way  I  had,  unless  I  knew  I  was 
going  to  have  a  home  of  my  own  when  they 
were  through  with  It  Q.  What  were  you 
getting  for  woiiiing  the  farm?  A.  One-half. 
I  found  half,  and  he  found  the  other  half, 
and  each  got  half  the  profits.  Q.  Go  on  and 
tell  the  conversation  yon  bad  in  the  presence 
of  your  fathtf  and  mother.  A.  Well,  pa 
spoke  right  up,  and  he  says:  'I  shan't  fix 
things  any  different  than  they  are.  I  am  not 
going  to  deed  my  property  away,'  he  says, 
'until  I  am  through  with  It*  Well  I  says, 
'Why,  don't  misunderstand  me.'  I  says,  1 
don't  want  you  to  give  me  a  cent;  any  more 
than  you  have  ever  given — not  a  cait'  I 
says,  'As  far  as  your  deeding  your  property 
away,  I  would  advise  you  never  to  do  that 
until  you  are  through  with  It'  Bat  I  says, 
'You  can  fix  It  BO  I  can  be  sure  that  I  will 
have  a  home  here  when  you  are  through 
with  It  and  Btlll  you  control  your  prop^ty 
just  exactly  the  same.'  And  he  said  he 
wouldn't  fix  thln^  any  different  than  they 
was.  He  said,  if  I  wanted  to  stay  and  work 
tbe  place,  he  would  like  to  have  me,  the  same 
as  I  bad,  but  if  I  thought  I  could  do  any 
better,  why,  to  go  somewhere  else.  Q.  Well, 
what  did  you  do  then?  A.  Well,  Z  said — 
He  said  he  wouldn't  do  anything  different 
and  I  told  him,  of  course.  If  that  is  tbe  way 
he  thought  about  it,  I  was  scHry  about  It, 
but  If  that  was  tbe  way  he  thought  about 
it  that  he  could  look  for  somebody  else  to 
work  his  place,  for  I  should  leave  between 
that  time  and  April.  Q.  Well,  did  you  talk 
with  him  about  It  afterwards — about  going 
away,  and  where  to  go  to?  A.  Yes,  air;  I 
know  I  asked  him  one  time  what  his  advice 
would  be  la  regard  to  going  North  or  going 
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West  I  tbongbt  some  of  going  North.  He 
said,  U  he  was  going  away  from  her^  he 
woDld  go  either  West  or  South.  I  said,  *If 
yen  were  going  West  or  Sooth,  which  would 
yoQ  advise?'  He  said.  'X  should  think  I 
would  go  West'  "  On  cross-ezamlnatloo,  he 
testified:  "X  didn't  think  him  Incompetent 
from  the  fiict  that  he  refused  to  deed  the 
place  to  me.  At  the  time  be  wasn't  very  bad 
;  that  is,  be  wasn't  like  he  became  after- 
wards. He  was  In  bis  serentleB,  and  compe- 
tent to  do  business,  but  be  wasn't  like  be  bad 
been.  I  say  he  was  getting  ao  be  wasn't  able 
to  do  business.  I  tbongbt  he  was  at  that  time 
(XHnpetent  to  make  such  a  deal  as  that  Q. 
That  was  a  very  important  matter,  was  it 
not?  A.  Well,  It  might  have  been.  I  had 
no  talk  with  my  father  before  that  about  con- 
T^ng  tbls  property  to  me.  Not  a  word.  I 
never  beard  a  deed  mmtloned  before.  Q. 
Well,  be  was  positlTe  in  bis  determlnatloo 
that  you  could  not  have  it  wasn't  be?  A. 
Yes.  I  told  him  that  I  could  not  stay  there 
any  longw,  not  to  make  any  more ;  with  the 
family  I  bad  on  my  hands,  I  could  not  afford 
to  stay  tb^  any  longer.  He  said:  'If 
yon  think  yon  can  do  any  better,  why,  go 
somewhere  else.  That  la  all  right.'  That 
conversation  ended  right  there.  Then  we 
talked  about  jrbere  I  had  better  go.  I  asked 
his  advice  in  regard  to  going  North  or  West 
He  said,  if  he  was  goli^  to  pass  an  opin- 
ion, If  he  was  going  away  from  there,  be 
would  either  go  South  or  West  and,  if  he 
was  going  to  advise  me,  be  would  advise  me 
never  to  go  North.   Then  I  went  West" 

After  the  marriage  of  the  granddaughter, 
this  witness  wrote  his  father  a  letter  upon 
the  subject  It  was  written  the  day  of  his 
father's  marriage,  from  which  it  Is  ap- 
parent that  be  knew  that  Mrs.  Hlbbard  was 
at  the  honse  with  him.  "Boise,  Idaho,  Sept 
17,  1899.  Dear  Father:  •  •  *  Addle 
wix>te  to  Carrie  to  know  whet  your  plans 
were  but  she  has  not  written  us  a  word 
since  she  was  married.  Have  been  thinking 
we  would  bear  from  her.  We  were  more 
than  surprised  to  bear  of  her  marriage  as  It 
was  so  much  different  from  what  she  talked 
when  I  was  at  home  two  years  ago.  She 
told  me  she  would  not  get  married  as  long 
as  yon  lived,  but  would  stay  and  beep  house 
for  you.  Of  course,  we  can't  blame  her  for 
wanting  to  get  married,  but  knowing  the 
circumstances  Just  as  I  do,  I  don't  think  she 
has  done  as  sbe  should.  Now,  I  don't  want 
to  hurt  her  feelings  or  any  one  else's  but  I 
think  Just  as  I  have  written.  *  •  •  Now, 
pa,  I  wish  you  would  write  me  and  let  me 
know  what  your  plans  are.  Of  course  we 
could  see  by  Carrie's  wedding  card  that  she 
was  going  to  live  with  Abbott  as  her  P.  O. 
address  would  be  Galesburg.  Now  we  would 
all  like  to  have  you  come  out  here  and  live 
with  us,  or  come  and  etay  Just  as  long  as 
j<M  want  to.  Now,  don't  think  the  trip 
would  be  too  much  for  you,  for  I  believe  you 
coald  take  a  palace  car  or  tourist  car  and 


come  Just  a  little  easier  than  yon  could  stay 
at  home  and  I  do  think  the  change  of  water 
and  climate  would  be  a  good  thing  for  yout 
bladder  and  kidney  trouble,  and  we  have 
probably  got  twenty  or  twenty-five  Just  as 
good  doctors  in  Boise  as  there  Is  in  any 
place.  Have  you  got  a  good  trusty  man  on 
your  place?  Now,  I  wish  you  would  make 
your  arrangements  and  come  here  this  fall. 
Tou  talk  with  I>r.  Flsber  about  It  and  see 
what  he  thinks  and  I  wlsb  you  would  let 
us  hear  from  you  soon.  If  you  think  you 
can't  write,  perhaps  Mra  Hlbbard  would 
write  for  you  or  Mary  McKeown  would 
write  for  yon.  Now,  don't  fall  to  write. 
*  *  *  Olve  Mrs.  Hlbbard  our  best  re- 
8[>ects  and  get  her  to  write  for  yon  it  yoa 
cannot  see  to  write,  and  write  as  soon  as 
you  get  this.  Give  our  regards  to  all  In- 
quiring friends.  They  all  say.  Tell  grandpa 
to  come  out  here.'  " 

The  granddaughter  married  In  August  1899. 
and  left  her  grandfather  alone  In  his  house. 
Sbe  Informed  him  In  March  of  her  intended 
marriage.  "There  wasn't  much  said.  I  sim- 
ply told  him  that  I  expected  to  be  married 
In  August,  snd  would  leave  there,  and  be 
made  no  cbjectlons  to  It  I  don't  remember 
what  bis  rranark  was,  but  not  very  much  of 
anything.  I  don't  remember  that  he  him- 
self referred  to  it  again  before  August  came 
round.  I  told  hliu  where  I  was  going  to. 
It  was  about  seven  miles  from  where  he 
lived.  I  asked  him  to  come  and  make  bis 
home  with  me.  I  gave  blm  the  chance.  Q. 
What  did  be  say  about  it?  A.  He  said  he 
would  rather  not  That  Is  all  the  remark 
be  made  to  that  at  that  time."  On  her 
cross-examination  she  gives  us  some  de- 
tails: "I  was  bom  thirty-flre  years  ago 
last  March^lSee.  My  mother  died  when  I 
was  a  year  and  a  half  old.  My  grandpar 
ents  then  took  me  to  their  home,  and  cared 
for  me  through  childhood  and  In  womanhood. 
I  made  my  home  th^  all  the  while.  I  at- 
tended the  district  school,  and  from  the 
district  school  to  the  high  school  at  Kala- 
mazoo. When  I  got  through  my  schooling, 
I  went  back  tfa^  to  live.  My  grandfather 
had  been  a  very  prominent  man  In  that  town- 
ship. He  had  held  public  oSHeea.  He  was 
school  director  once,  but  I  can't  tell  the  date 
now.  I  can't  tell  whether  he  was  director 
when  he  was  taken  sick  In  1880,  or  not  I 
assisted  him  in  looking  after  the  details 
of  the  office;  assisting  him  in  writing,  In 
his  school  records.  At  that  time  hia  band 
trembled  considerably.  Q.  And  bavingbeen 
to  school  and  educated  In  bis  home,  he  some- 
times relied  upon  you  to  do  more  or  less;  to 
do  the  clerical  part  of  bis  office  work?  A. 
I  did  ail  the  writing.  Q.  He  didn't  ask  yon 
to  do  It  because  he  was  Incompetent  did 
he?  A.  He  didn't  tell  me  why.  Q.  Well, 
can  you  tell  us  why?  A.  How  can  I  tell, 
when  be  didn't  tell  me?  Q.  Did  you  know 
when  the  last  term  of  bis  office  of  scnooi 
director  which  he  held  uptaredf  A.  If  he 
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lield  It  la  1880,  It  WAS  in  1891.  Q.  Don't  7011 
remember  of  belplng  talm  take  the  censos  of 
tlie  school  district?  A.  I  do.  but  not  the 
year.  Q.  Was  It  before  or  after  his  sick- 
ness? A.  It  was  afterwards.  At  the  time 
of  his  sickness,  Fayette  was  working  the 
farm.  He  cwtlnned  to  -work  it  nntU  1804. 
I  suppose  Fayette  tnmed  over  to  my  grand- 
father after  1890  all  the  buBlnees,  tbe  same 
as  he  had  before,  but  I  don't  know  about 
that.  I  didn't  watch  his  bualnees  while  he 
was  there  as  I  did  afterwards.  Q.  Yon 
didn't  know  much  about  his  business  then, 
at  all,  after  the  time  that  Fayette  went 
away,  in  18MT  A.  Why,  I  knew  something 
about  it,  of  course.  X  suppose  that  my 
grandpa  had  a  bank  where  he  did  his  bank- 
ing business.  I  don't  remember  so  much 
about  that  at  that  time.  I  tell  you  I  wasn't 
paying  attention  to  -his  business  then,  as  I 
did  afterwards.  I  suppose  he  had  money 
In  tbe  bank.  I  know  sometimes  he  bad 
money  here  In  the  bank  In  Kalamazoo,  but 
don't  know  whether  It  was  before  or  after 
that  Q.  Did  he  usually  do  his  business  at 
a  bank  in  Battle  Creek?  A.  I  don't  think 
he  did  as  much  business  there  at  that  time 
as  he  did  after  1804.  It  was  his  custom  to 
take  care  of  Us  money  by  banking  it  When 
he  liad  more  than  he  wanted  to  use  at  home, 
it  went  to  the  bank.  Q.  In  1891  did  your 
grandpa  go  anywhere?  .  A.  Yes,  sir.  He 
went  on  a  trip  to  Bostcm  and  the  East  He 
went  also  to  Saratoga  and  New  York.  I 
think  he  was  gone  seren  weeks.  I  don't 
remember  any  trips  that  he  took  in  1892. 
Q.  Do  you  know  of  his  loaning  any  money  In 
1892  or  '8?  A.  I  couldn't  tell  for  sure  any 
particular  place  that  be  did,  but  be  loaned 
mon^;  yes,  sir.  He  had  been  In  the  habit 
right  along  of  loaning  money,  and  taking 
securities  for  It  Q.  In  1893  did  your  grand- 
father go  anywhere?  A.  He  went  to  Cbi- 
oago;  to  the  World's  Fair;  he  was  there  six 
days  there  at  the  time.  Q.  Up  to  that  time 
Fayette  and  bis  father  had  had  some  little 
trouble,  as  I  understand  It?  A.  A  little; 
yes.  Things  came  up  that  they  didn't  agree 
on,  but  it  was  not  constant  wrangling.  There 
was  no  Jealousy  on  my  part  as  to  who  should 
get  tbe  farm.  I  don't  Imow  whether  there 
was  on  Fayette's  part  or  not.  He  didn't 
tell  me  so.  Q.  Wasn't  Fayette  Induced  to 
hare  his  father  put  the  farm  In  his  name  so 
tliat  he  could  not  leave  It  to  you?  A.  Not 
that  I  knew  of.  I  had  no  talk  with  Fay- 
ette about  that  farm  transaction.  I  did  not 
know  of  hlfl  calling  my  grandparents  down 
to  talk  that  matter  over  with  them  until 
aftmrards.  Orandmother  afterwards  told 
me.  1^  grandpa  didn't  tell  me.  He  didn't 
say  anything  to  me  about  It  at  all.  When 
Fayette  went  away  he  and  grandpa  had 
some  little  disagreement  about  settling  up, 
but  not  a  great  deal.  Fayette  wanted  to 
sell  the  farm  property.  He  wanted  my 
grandfather  to  buy  It.  Q.  Fayette  put  the 
price  on  his  property,  and  your  grandfather 


thought  the  price  was  too  much?  A.  Yea; 
he  thought  he  was  rather  blgfa.  Q.  Did  you 
and  your  grandmother  talk  with  your  grand- 
father to  try  and  get  him  to  settle  with 
Fayette?  A.  Why,  we  told  him  we  would 
settle  rather  than  to  liave  any  tronble.  We 
advised  grandpa  to  settle.  Q.  And  he  re- 
fused to  do  It  didn't  he?  A.  He  said  at 
first  he  would  not  for  the  reason  I  said  be- 
fore—he thought  Fayette  was  too  high,  he 
thought  Fayette  asked  too  much  money  for 
what  be  had.  Q.  In  the  settlement  how 
much  did  your  grandfather  pay  blm,  alt 
told?  A.  He  was  to  receive  $800.  My 
grandfather  paid  him  $500,  and  my  grand- 
mother $900.  Q.  How  did  your  grandmother 
come  to  pay  bim  $300?  A.  Because  she 
simply  did  it  That  Is  all  I  know  about  it 
Grandpa  asked  If  she  did  not  think  she 
ought  to  pay  half  for  buying  the  old  bouse. 
I  don't  know  it  to  be  a  fact  that  grandpa 
absolutely  reused  to  pay  $600  for  the  old 
house.  The  matter  of  the  settlement  was 
talked  orer  among  us  all.  We  helped  him 
go  over  the  details  of  It  and  all  that  but 
not  to  aid  him  In  getting  a  settlement,  and 
my  grandmother  and  grandfather  each  paid. 
Q.  Now,  after  Fayette  went  away.  In  the 
spring  of  that  year,  yoor  grandfather  had  an 
auction?  A.  Yes.  That  was  in  March.  At 
that  auction  he  sold  his  implements  and 
stock  on  the  fiirm  that  he  dldn*t  wiab  to  keep. 
Q.  He  sold  substantially  all  that  he  had 
bought  of  Fayette,  didn't  he?  A.  No;  I 
couldn't  say  what  amount  of  it  Q.  Was  it 
a  fact  that  he  was  Just  buying  that  to  help 
Fayetto  out?  A.  Wliy,  I  can't  say  that  ints 
the  reas(m,  particularly.  I  think  George 
Brooks  was  the  auction  derk.  My  grand- 
fbtbw  took  some  notes  at  tbe  auction.  I  don't 
know  bow  many.  I  could*nt  say.  Q.  Can 
you  tell  how  many  hundred  dollars  he  took  in 
notes?  A.  No;  I  couldn't  say  that  I  d<m't 
know  how  much  tbe  auction  amounted  to  In 
the  aggregate.  Q.  Do  you  remember  wheth- 
er he  lost  any  notes  that  he  took?  A.  No; 
he  didn't  lose  any.  They  were  all  paid— In- 
terest and  all.  Q.  Do  you  know  where  your 
grandpa  took  his  money  that  he  got  from 
the  auction — ^whether  be  put  it  In  the  bank 
or  not?  A.  Why.  I  suppose  he  did.  I  can't 
say  whether  he  took  It  to  Battle  Greek  or 
KalamasoOb  That  spring  be  made  a  lease 
with  John  Btere  to  work  the  farm.  He  was 
there  two  years,  I  think.  That  would  be 
from  the  spring  of  1894  until  the  spring  of 
1896.  He  had  a  written  lease.  I  wrote  it 
up.  I  had  no  form  to  draw  the  lease  frmn, 
excepting  tbe  beginning  of  the  legal  form. 
He  advised  with  me  about  It  Q.  But  he  had 
to  determine  whether  he  should  make  a 
lease  to  Mr.  Steve?  A.  Why,  yes;  I  suppose 
he  did.  Yea,  Mr.  Steve  was  a  good  tenant 
I  considered  bim  so.  Q.  Then  be  bad  Judg- 
ment at  that  time  to  make  a  lease  and  select 
a  good  tenant  didn't  be?  A.  Well,  be  turn- 
ed out  to  be  a  good  tenant  Tbe  lease  was 
in  writing.   It  was  a  lease  <m  shares  half 
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and  half.  Mr.  Steve  worked  the  place,  and 
turned  over  to  my  grandpa  what  his  share 
of  the  crops  was.  That  was  the  lease.  Q. 
Now,  did  your  grandpa  go  anywhere  in  the 
summer  of  1884?  A.  Yes,  he  went  to  Sar- 
atoga county  again.  He  took  another  trip 
to  New  York.  We  were  gone  four  or  Qve 
weeks  this  time.  As  near  as  I  can  remem- 
her,  that  was  the  second  trip  he  had  taken 
East.  Q.  Who  decided  as  to  the  taking  of 
that  trip?  A.  I  could  not  say  as  any  perscm 
did,  but  my  grandfather  decided  whether  he 
would  take  it  or  not  Q.  Now,  did  your 
grandfather  sell  any  timber  or  any  land  In 
1S94?  A.  He  sold  some  land,  but  don't  want 
to  swear  to  the  date  of  it  He  sold  It  to 
Manning  and  Cash  Greer.  I  can't  tell  the 
exact  amount  of  it — forty  acres,  I  think.  It 
was  timbered  land.  I  think  he  got  $600  for 
the  land,  but  I  am  not  sure.  The  timber  had 
been  cat  ott  the  land.  He  sold  the  timber 
to  Wm.  Frle.  I  think  he  sold  the  timber 
within  a  year  before.  I  can't  tell  what  be 
got  for  the  timber.  In  selling  the  land,  he 
didn't  get  all  the  money  down.  I  don't  re- 
member how  much  he  got  Q.  In  this  trip 
in  1891,  did  your  grandfather  keep  a  record 
of  the  expenses  of  the  trip?  A.  I  didn't  see 
htm.  I  don't  know  wbetber  he  did  or  not 
but  I  suppose  he  did.  Q.  I  show  you  tbla 
memorandum  book,  marked  'Exhibit  K,*  and 
ask  you  whose  writing  It  Is  on  the  first  two 
pages?  A.  It  looks  like  Mr.  Baker's.  If  I 
should  read  it  over,  I  should  say  it  refeired 
to  that  trip— what  I  see  of  it  Q.  'Septem- 
ber 19th,  1901.  From  Battle  Creek  to  Bos- 
ton ^7.00.'  A-  That  Is  In  grandpa's  hand- 
writing. Q.  'From  Boston  to  Fundy,  $16.14.' 
A.  We  went  to  Fundy,  In  the  state  of  New 
Toi^.  From  Fundy  we  went  to  NorthTllle. 
We  all  went — my  grandmother  and  grand- 
father and  myself.  Q.  'From  Fundy  to  Au- 
gusta, $42.94.  Total  $142.04.'  Q.  He  kept 
track  of  that,  didn't  he?  A.  He  kept  track 
of  that  It  looks  that  way.  My  grandfa- 
ther paid  the  expenses  of  the  trip,  but  my 
part  of  it  and  my  grandmother's  part  of  it 
was  paid  back  to  him.  That  came  out  of 
my  grandmother's  money.  My  grandmother 
bad  some  property  of  her  own.  She  did  not 
take  it  out  of  my  inheritance  which  she  left 
me  when  she  died.  This  was  the  trip  in 
1891.  I  do  not  know  what  the  next  trip  cost 
I  don't  remember.  The  next  trip  was  to 
Saratoga  county.  New  Yoric.  Q.  Now,  I 
want  to  come  back  to  the  deal  we  were  talk- 
ing alwut;  that  piece  of  land;  that  forty- 
acre  business  your  grandfather  has  sold  to 
Manning  &  Greer;  and  you  said.  If  I  remem- 
ber correctly,  that  he  had  sold  the  timber  ott  of 
it  previous  to  that?  A.  Yea,  sir;  I  think  he 
sold  the  timber  off  the  land  the  year  before 
he  sold  the  land.  When  be  gave  the  deed 
of  the  property,  there  were  present  Mrs. 
Baker,  his  wife,  myself,  Mr.  Manning,  Mr. 
Greer,  and  Ur.  Slawson.  I  don't  r«mem- 
ber  how  much  money  was  paid  down.  Some- 
thing was  paid.  He  took  a  note  and  rnozt* 


gage  to  secure  the  balance  of  it  It  was  paid 
him  In  payments,  but  I  could  not  tell  In  Just 
what  amounts,  nor  do  I  know  how  much  he 
got  for  the  timber  which  he  sold  off  the 
year  before.  This  mortgage  and  note  was 
one  of  the  papers  that  he  had  to  look  after. 
I  can't  tell  how  long  It  run  before  It  was 
Anally  settled  up.  Either  Mr.  Manning  or 
Mr.  Greer  came  to  the  house  to  make  pay- 
ments along.  I  don't  remember  whether  it 
was  yearly  payments  or  not  That  transac- 
tion had  not  been  closed  up  when  I  was 
married  and  went  away.  They  were  mak- 
ing payments  to  him  along  during  the  time 
that  I  was  there.  This  transaction  was  had 
after  Fayette  went  away.  That  would  be 
some  time  aftw  January,  1884.  Q.  Did  he 
sell  any  other  land  at  any  other  time?  A. 
Yes;  -he  sold  some  more.  He  sold  the  tim- 
ber oft  the  five  acres  of  the  home  farm. 
That  was  located  on  the  south  side  of  the 
road.  I  do  not  remember  what  he  got  for 
it  He  sold  the  timber  standing  in  the 
tree.  It  had  not  been  cut  He  sold  this  to 
Wm.  Frle.  That  was  when  Mr.  McKewan 
was  there  working  the  place.  I  think  Mr. 
McKewan  was  there  from  1888  to  1899 — I 
think,  the  year  he  sold  the  timber.  Mr. 
Bolyen  came  In  the  spring  of  1S88.  He  was 
the  next  tenant  I  don't  know  how  much 
he  got  for  it  I  don't  remember.  He  didn't 
sell  the  tops,  but  just  the  saw  timber." 

Other  witnesses  relate  a  few  Instances  of 
apparent  lapses  of  memwy,  of  apiteaiances 
of  faulty  co-ordination  of  ideas,  and  stories 
of  advancing  feebleness  as  age  Increased  dur- 
ing the  polod  from  1880  to  the  date  of  hla 
death.  No  witness  testifies  to  facta,  con- 
Tersatlone,  or  appearances  which  axe  falriy 
Indicative  of  unsound  mentality.  The  last 
SO  years  of  his  life,  decedent  was  troubled 
with  a  difficulty  of  the  bladder,  resalting 
from  an  enlarged  prostate.  Inflammation 
would  sometimes  become  acute,  and  he  re- 
quired help  to  use  the  catheter.  Othowise 
he  had  no  considerable  ailment  after  1880 
until  his  last  Ulness,  in  1803.  As  has  been 
noticed,  la  August  1898,  the  granddaugb- 
tw  was  married— not  at  home,  but  in  Au- 
gusta and  decedent  was  not  Invited  to  be 
present  The  day  after  the  marriage  she 
came  to  her  grandfather's  hoiue  with  men 
and  horses  and  wagons,  and  took  away 
household  property  which  she  saya  her  grand- 
mother had  given  to  her;  leaving  the  house 
pretty  well  stripped  of  furniture,  and  leav- 
ing the  old  gentleman  alone.  It  is  true  that 
she  testifies  to  his  uniform  good  nature  to- 
wards her  thereafter,  and  we  notice  the  fact 
only  to  emphasize  the  other  fact  that  de- 
cedent was  confronted  with  a  condition  prob- 
ably nev^  anticipated,  and  was  left  to  meet 
it  as  best  he  could.  He  sought  In  marriage 
an  elderly  and  respectable  widow,  living  In 
Battle  Creek,  who  declined  to  marry  him. 
His  Intention  in  this  direction  became  known 
to  others  than  the  parties  most  directly  In- 
terested.  It  was  known  to  Mrs.  Hibbard. 
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and  ibe  first  learned  from  him  after  she  had 
gone  to  his  honae  that  he  was  not  to  marry 
the  woman  referred  to.  At  hlB  age,  and  af- 
flicted with  the  infirmity  already  referred 
to^  decedent  required  assistance  which  a  wife 
could  best  rendw.  He  proposed  marriage, 
not  to  a  stranger,  trat  to  a  woman  npwarda 
of  60  years  of  age,  whom  he  had  known 
^  welt  for  80  years.  SMdently  be  realised, 
*  and  sensibly,  the  situation.  He  told  her  tliat. 
If  she  would  marry  him,  she  should  hare  the 
farm.  Wbat  occurred  thereafter  has  been 
already  rehearsed.  There  is  In  the  record 
nothing  impeaching  the  Integrity  or  good 
talth  of  Mra.  Hibbard,  her  son,  nor  tt»  law- 
yer who  prepared  the  papers.  There  Is  no 
testimony  tendli^  to  show  any  lack  of  at 
tentlon  to  decedent  after  the  mairlag&  The 
will  and  other  papers  woe  prepared  1^  a 
lawyer  who  did  not  know  decedent,  but  who 
did  know  Frank  Hibbaid  and  Mrs.  HIbbard. 
He  was  suggested  by  Frank  Htbbard.  But 
nothing  could  be  m<ve  natural.  The  testi- 
mony of  this  lawyer  is  to  tiie  affect  that  d^ 
cedent  stated  his  biulness,  was  intelligent; 
and  talked  cmmectadly  and  wltb  aKnrent 
understanding  of  his  business,  property,  and 
heirs  at  law,  and  remembered  the  names  of 
his  children  and  grandchildren,  and  that 
nothing  Indicated  that  he  was  not  oitirely 
competent  to  do  the  business  he  was  theare 
to  do.  It  is  undisputed  that  the  decedent 
did  bis  own  business— and  It  was  conddera- 
Ue— recelTed,  paid  out,  and  put  in  bank  bis 
money,  and  was  in  all  respects  the  master  of 
bis  own  afltelrs,  until  a  period  shortly  before 
his  death.  He  had  1he  Infirmities  of  age, 
but  it  did  not  appear  that  any  one  at  any 
time  assumed  to  act  for  him  in  any  business 
affair,  or  that  he  ever  lacked  mental  ca- 
pacity to  make  tbe  numerous  bargains  which 
he  did  mak&  No  instance  of  a  lack  of  ca- 
pacity or  a  want  of  iHisiness  shrewdness 
is  pointed  out 

The  witness  Uanning  was  asked  this  ques- 
tion; **Q.  Ton  may  state  whether  the  last 
time  you  saw  him,  in  your  judgment,  he  was 
capable  to  understand  and  do  ordinary  bmd- 
nesB?"  Ol^ectlon  that  witness  bad  not  tes- 
tlfled  to  any  foots  inconslstoit  with  a  per^ 
fediy  well  and  sound  moital  condition.  Ob- 
jectltm  was  oTerroled,  and  witness  answer- 
ed: "I  dont  think  he  was."  ^ils  witness 
had  testified  to  the  purchase  from  decedent 
In  1894  of  a  404cre  timber  lot  When  be 
made  ttie  bargain  he  "obsored  he  was  get- 
ting older.  He  wasn't  the  man  be  formerly 
was.  He  was  not  as  actlTe.  His  mind  did 
not  seem  to  be  as  clear  as  it  was  in  formw 
years  when  I  knew  him.  I  afterwards  went 
'  there  occasionally  to  do  business  with  him, 
and  I  noticed  that  he  seemed  to  be  forgetful, 
and  his  mind  was  not  as  good  as  it  was  at 
first  When  I  went  there  to  Heal  with  him 
about  this  timber,  I  did  the  business  partly 
wltii  Mr.  "BtibXT  and  partly  wltb  Miss  Palme- 
ter.  We  all  talked  about  it— Mr.  Baker, 
Mrs.  Bak»,  and  Miss  Palmetor.  •  •  • 


Mr.  Baker  did  part  of  It,  and  Hiss  Falmeto- 
did  part  of  it  He  appeared  to  me  at  tbe 
time  to  be  forgetful.  •  *  •  He  dldnt 
appear  to  be  able  to  negotiate  wlfli  me  with- 
out prompting.  His  mind  appeared  to  me 
to  be  dlffOEent  Qien  from  what  It  had  been 
wbco  I  bad  known  btan  before.  When  I 
went  away  from  there  yon  would  ask  him 
anything,  and  his  answ»  was  nsnslly  right 
back  tm  yon  to  decide;  but  at  tbe  time  I 
saw  him,  and  after  that  when  I  went  there 
to  transact  business  with  him,  he  seemed  to 
hesitate  more  about  answering  questions, 
and  to  rely  more  upon  Miss  Pal  meter  and  his 
wife.  *  *  *  He  was,  of  course,  getting 
old.  •  •  •  His  bearing  was  not  good.  He 
would  generally  ask  otw,  unless  a  perscm 
spoke  loud  to  him.  His  ^«8lght  was  not  good. 
He  had  a  magnifying  glasa  ttiat  he  used 
when  be  was  trying  to  read  any  printed  mat- 
ter or  any  writing.  •  •  •  About  three  m 
poBSiblr  f omr  mfmths  atta  bis  seonid  mar- 
rbige  I  was  there  and  did  some  papering 
toe  Um.  I  noticed  at  that  time  that  be  was 
getting  old  and  feeble.  •  *  *  I  noticed 
iKrtbli^;  special  as  to  bis  mentel  condition. 
I  talked  wltb  him  Tory  little,  but  not  much. 
I  Oldn't  notice  any  difference  In  his  hear- 
ing." On  croBs-ezamlnatlim  the  witnes  tes- 
tified that  be  had  no  business  transaction 
wtOi  decedent  before  18H  and  from  tbat 
year  vp  to  1900  lired  on  a  farm  two  miles 
from  him;  that  prior  to  1891  he  bad  remark- 
ed in  decedent  a  strong  will  and  mind;  that 
in  the  purdiase  made  to  1894  another  (a  jus- 
tice of  the  peace)  made  the  papers,  but  Mr. 
Baker  made  the  price.  '*().  Now,  what  did 
yon  see  of  him  that  made  you  think  he  was 
not  capable  of  dc^g  business?  A.  Wdl, 
from  his  general  appearance,  as  anybody 
would  naturally  be;  that  he  was  getting 
older  and  to  a  more  feeble  c(mdltion;  and 
his  caUtog  oa  his  wife  and  Miss  Palmeta' 
to  bring  vp  things  that  he  had  forgotten 
about  I  dont  remember  now  that  It  was 
anything,  except  I  know  that  every  HtUe 
while  he  would  refer  sometbtog  to  them  tor 
an  answer.  I  was  thm  from  twen^  mto- 
utes  to  half  an  hour,  and  it  ml^^t  have  been 
longer.  Q.  Did  you  see  anytidng  about  bis 
general  appearance,  beiddes  his  b^ng  oldT 
A.  Why,  just  as  I  said— tbat  he  called  on 
them  to  answer  a  part  of  the  questions.  I 
cannot  tell  Just  what  questions  be  did  call 
on  them  to  answ».  I  don't  remember  tiie 
quesUmos.  My  memwy  is  reasonably  good. 
I  cant  say  a  single,  thing  tbat  be  a«ked 
them  to  answer.  He  adrised  with  them  as 
to  wbeOier  be  bad  better  sell  it  or  not 
Hixen  was  nothing  strange  about  his  ad- 
TiiMng  n^tii  his  wife  concerning  the  sale 
of  tills  land,  bnt  from  what  I  have  known 
of  Mr.  Baker  before  tiiat  be  decided  these 
matters  himself.  I  was  never  iwesent  when 
be  decided  an  Important  business  trsnsac- 
tion  before,  and  T  can't  say  that  be  dldnt 
always  advise  wWi  bis  wlfo  to  business. 
That  was  the  first  time  that  I  was  ever  pres- 
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«nt  irtfli  Baker  to  iMm  any  bnUDBU 
transaction  witb  him  or  any  Important  en- 
gagement, and  at  that  time  be  advised  with 
Us  wife  ai  to  whether  he  shcrald  sell  that 
^ece  of  land  tbat  he  waa  atxmt  to  sell.  I 
cannot  give  yon  any  oQier  reftBui  why  I  te- 
Uere  that  Mr.  Baker  ma  then  Incompetent 
to  do  bnaliiess.  What  I  have  said  cotob  It 
I  ahonld  not  have  done  any  bnrinees  with 
him,  had  I  known  that  he  was  folly  lnc<Ka- 
petent  to  do  bnslnees.  The  next  busLoese  I 
did  with  him  was  when  I  went  back  to  have 
the  papers  ezecnted,  about  a  week  or  ten 
days  after  I  wait  there  to  talk  It  over.  Mr. 
Slawson  enented  the  deed,  and  his  wife 
joined  falm.  I  paid  down  $60.  I  tUnk  Mies 
Palmeter  took  the  money  and  counted  It 
Mr.  Baker  took  a  mortgage  back  for  the  bal- 
ance of  the  pnrcbase  price.  The  reason  I 
handed  the  money  to  Miss  Palmeter  was  that 
she  came  and  took  the  money.  Instead  htaa. 
We  were  aU  together  In  the  room.  I  was 
there  about  a  year  after  that  I  think  then 
I  paid  him  flOO,  and  be  li^oraed  It  <m  the 
note.  Mlaa  Palmeter  almply  did  tiie  Indors- 
ing. Q.  Did  yon  see  anything  of  Mr.  Bater 
that  day  that  Impressed  you  that  he  was 
not  fit  to  do  business?  A.  Well,  the  fact 
that  he  didn't  do  any  of  It.  I  did  not  do  any 
bnalness  that  day  except  to  leave  the  numey 
and  have  It  todwsed.  I  had  no  long  talk 
with  Mr.  Bako*.  Nothing  occnrred  that  day 
by  which  I  was  able  to  gauge  his  mental 
condition,  only  Just  from  the  fact  that  she 
did  the  boslness  toe  him.  There  was  noth- 
ing said,  as  I  remember  it  now,  that  Indi- 
cated that  he  was  tocompetent  or  In  falling 
mind  or  health,  any  man  than  be  1^  the 
wbole  iKtslnesB  for  her  to  do.  There  was 
no  bnslnese  done,  exc^t  to  take  the  money 
and  Indorse  It  on  the  note.  His  eyesight  was 
somewhat  dim.  I  prMume  he  conld  not 
probably  read  very  welL  There  was  noth- 
ing In  that  traiuactlon  that  Indicated  tocom- 
petency.  The  next  time  I  saw  him  I  think 
was  the  vtoegar  transaction.  When  I  went 
there,  the  fact  that  he  didn't  know  me  went 
to  show  that  he  was  gradually  losing  hia 
mind  or  his  eyesight — don't  know,  but  per^ 
haps  both.  I  know  that  his  eyesight  was  not 
good.  I  thtok  this  vln^ar  traosactlon  hap- 
pened In  the  spring  of  1896,  and,  all  there 
was  about  It  he  didn't  recc^nlse  me.  I  pre- 
sume I  talked  with  bim  something  like  five 
minutes.  He  said  he  didn't  believe  he  conld 
sell  me  any  vinegar,  and  that  was  all  there 
waa  to  It  The  next  time  I  saw  Mr.  Baker 
was  when  I  went  to  make  the  last  payment 
This  was  In  1807.  Mrs.  Baker  and  Miss 
Palmeter  were  both  there.  I  paid  all  I 
owed  at  that  time.  Mr.  Oreer  wasn't  there 
at  that  time.  Mr.  Baker  didn't  at  that  time 
discharge  the  mor^ge,  because  Mr.  Oreer 
had  not  at  that  time  paid  his  all  up.  I  fln- 
Idied  my  part  at  that  time  on  the  mortgage. 
Hy  half  of  It  was  paid.  Nothing  special  at- 
tracted my  attention  at  that  tlme^  VMBtifft 


that  he  waa  faffing  He  waa  getting  older. 
He  waa  two  years  tMat.  Besides  the  Het 
that  he  wtm  getttog  older  I  noticed  nothing 
eq^dally.  The  next  thne  I  waa  there  I 
went  over  to  bang  some  papra.  That  was 
about  tvae  montoa  after  he  waa  married. 
I  waa  there  about  four  hours,  I.  presume; 
something  Bke  that  Nothing  happened  es- 
pecially that  day,  only  the  genwal  bostnesa 
of  hanging  the  paper.  We  did  that  and  got 
away  aa  soon  as  we  could.  I  dldnt  have 
any  business  traiuactlon  that  day;  not  a  bit 
I  bad  a  casual  convwsation  wltib  blm.  That 
was  all.  Nothing  took  place  that  day  to 
make  me  think  that  Mr.  Bakw  was  not 
competent  to  do  business,  wly  the  geBeral 
appearance.  He  was  a  Uttle  older.  I  think 
he  was  a  little  bard  of  hearing  the  last  time 
I  saw  him.  In  the  twe  part  of  1900,  and  when 
I  bou^t  the  timber  (tf  Mm  In  1884.  Q. 
Have  you  told  all  the  reasons  you  can  give 
here  why  you  said  Mr.  Baker  was  mentally 
Incompetent  In  your  Judgmrat?  A.  I  think 
so."  Counsel  moved  to  strike  out  the  opto- 
lon  answer  given  by  this  witneaa.  The  rul- 
ing was  refused.  Another  witness  for  con- 
testant In  the  course  of  his  cross-examina- 
tion, said,  in  substance,  that  be  thought  up- 
on an  occasion  stated,  that  deced^t  acted 
sort  of  crazy.  It  was  said  in  Prentls  v. 
Bates,  93  Mich.  234,  S3  N.  W.  153,  17  £^  B. 
A.  494,  In  a  discussion  of  a  ruling  similar 
to  the  one  here  criticised:  "It  may  be  a 
que8ti(m  of  some  difficulty  to  determine  In 
all  cases  whether  a  witness  has  shown  him- 
self competent  nor  do  we  intimate  that  he 
may  not  be  able  to  state  to  the  jury  his 
opinion,  after  showing  that  there  were  acta 
and  appearances  of  the  party  which  he  Is 
unable  to  describe  to  the  Jury,  but  which  left 
an  impression  upon  his  mind;  but  In  the  ab- 
sence of  this,  and  where  the  testimony  of 
the  witness  only  goes  the  length  of  showing 
acta  whlcAi  are  entirely  consistent  wltb  san- 
ity, and  which  have  not  the  slightest  tend- 
ency to  show  insanity.  It  would  be  a  dan- 
gerous rule  which  would  permit  his  opinion 
to  be  received."  Applying  this  rule  here — 
and  we  are  obliged  to  consider  tbe  errors  as- 
signed which  require  it — we  think  that  the 
opinion  of  Manning  ought  not  to  have  been 
received.  It  is  j»vper  to  state  also  that  If 
each  witness  presented  and  examined  by 
contestant  had  been  asked  for  an  opinion 
touching  the  mraital  competency  of  decedent 
and  the  same  test  had  been  applied,  the 
opinion  must  have  been  excluded. 

It  will  not  be  profitable  to  further  dlscusa 
the  testimony.  Our  conclusion  Is  reached, 
not  to  an  attempt  to  find  the  facts  as  upon 
disputed  testimony,  but  It  is  based  upon  the 
finding  that  there  is  to  the  record  no  testi- 
mony of  facta,  acta,  or  conditions  toconsistent 
with  the  mental  competency  of  decedent  at 
or  before  the  time  of  «cecutlng  the  will.  The 
concluitfon  reached  makes  discussion  of  other 
errm  usigned  unneceasazy. 
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The  JudgmeBt  below  la  rerersed,  with 
costs  of  this  court  to  proponent,  and  a  new 
trial  granted. 


NESTLE  T.  CITY  OF  FLINT. 
(Supreme  Court  of  Michigan.   July  24,  1906.) 

1.  MDKIOIPAI.  CoaPOBATIOHB  —  NiGuaxNca 

— Notice— SuTFiciBKCY. 

A  notice  of  peraooai  injarie*  given  to  a 
cit7,  stating  that  the  injar;  was  caused  by  a 
detective  sidewalk  on  the  south  side  of  a  cer- 
tain street,  just  east  from  another  street,  the 
accident  happening  on  the  west  line  of  a  lot 
occupied  by  a  certain  person,  and  on  or  near 
the  east  line  of  the  residence  of  another  per- 
son, the  street  number  of  each  place  being 

g'ven,  and  former  stating  that  plaintiff's  right 
ot  was  caught  by  a  plank  or  board  that  was 
tipped  up  In  the  walk,  and  that  the  sidewalk 
was  out  of  repair  and  had  been  nnsafe  and  no- 
toriously bad  for  travel  for  a  considerable  time, 
and  also  describing  the  injuries  claimed  to  have 
resulted  from  the  fall,  was  sufBcl^t 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Ouit  Dig.  Municipal  Oorporations,  H  1701. 
1702.] 

2.  Sams— Nonoi  of  DBrBors— Btidenos. 

A  city  charter  required  abutting  lot  own- 
ers to  maintain  a  sidewalk  in  front  of  their 
property.  Plaintiff  was  injured  at  a  place  in 
a  sidewalk  near  a  property  line;   the  exact 

Slace  of  the  acddent  being  uncertain.  The 
efect  which  caused  the  injury  had  been  a  long- 
btamling  one,  and  the  general  condition  of  the 
sidewalk  was  the  same  on  both  sides  of  the 
point  whoe  the  injury  occurred.  Held,  that 
evidttice  ot  the  defective  condition  of  the  side- 
walk in  front  of  one  piece  of  property,  and  its 
long  continuance  in  an  unsafe  condition,  was 
properly  permitted  to  go  to  the  jury  on  the  is- 
sue of  CO D8 tractive  notice  to  the  dty  of  the 
defect  which  caused  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Goxporatlons,  1  1720.] 

Error  to  Circuit  Court,  Genesee  County; 
Cbas.  H.  Wlsner.  Judge. 

Action  by  Anna  D.  Nestle  against  the  dty 
ot  Flint  There  was  a  judgment  tm  plain- 
tiff, and  defmdant  brings  error.  Affirmed. 

Argued  before  MOORE,  G.  J.,  and  CAR- 
PENTER,' McALVAY,  08TBANDBB,  and 
HOOKER.  JJ. 

James  S.  Parker  and  Mark  W.  StevenB 
(Warren  S.  Rundell,  of  counsel),  tor  appel- 
lant Brown  &  Farley,  for  appellee. 

OSTRANDER,  J.  A  Judgment  was  obtain- 
ed against  the  city  of  Flint  for  injuries 
claimed  to  have  been  received  January  2, 
1902,  by  reason  of  a  defective  sidewalk. 
Notice  of  the  injury,  and  of  plaintiff's  claim 
based  thereon,  was  given  to  the  city.  The 
notice  stated  that  the  injury  was  caused  by 
"a  defective  sidewalk  on  the  south  side  of 
FifUi  avenue,  just  east  and  off  from  Sagi- 
naw street  said  accident  happening  on  west 
line  of  lot  occupied  by  a  Mr,  Gale,  the  street 
number  of  such  house  being  508,  and  on  or 
near  the  east  line  of  the  residence  occupied 
by  A.  A.  Rlker,  whose  street  number  on  Sag- 
inaw street  Is  724.  •  •  •  My  right  foot 
was  caught  by  a  plank  or  board  that  was  tip- 


ped 1^>  in  said  walk.  *  *  *.  That  such 
sidewalk  at  such  time  where  I  fell  was  oot 
of  repair,  and  bad  been  unsafe  and  notori- 
ously bad  for  travel  or  for  reasonable  use, 
and  had  been  so  for  a  loi^  time."  With 
considerable  particularity,  the  notice  describ- 
ed the  Injuries  claimed  to  have  resulted  from 
the  fall  plaintiff  had.  It  is  argued  here,  as 
it  was  below,  that  the  notice  Is  insuffldent. 
The  objection  made  to  the  trial  court  was 
that  "the  claim  Is  not  broad  enough  to  sup- 
port the  declaration,  nor  broad  enough  to 
support  the  proofs  taken  upon  the  former 
trial.  The  claim  is  insufficient"  The  objec- 
tion was  overruled,  and  an  exception  taken. 
We  do  not  know  what  the  proofs  referred 
to  were,  but  are  of  opinion  that  the  notice 
fairly  served  the  purpose  for  which  such  a 
notice  is  required,  and  discover  no  variance 
between  the  statements  In  the  notice  and 
declaration. 

To  an  understanding  of  the  questlonB  pre- 
sented, a  brief  statement  of  the  facta  exist- 
ing at  the  time  of  the  injury  is  necessary. 
The  property  lying  along  the  south  aide  of 
Fifth  avenue,  east  of  Saginaw  street  In  the 
city  of  Flint  Is  known  as  "liOt  5."  It  was 
owned  and  occupied  by  two  persons;  Mr. 
Rlker  owning  the  west  82  feet  and  Mr.  Gale 
the  east  60  feet  A  sidewalk,  made  <^  string- 
ers and  plank,  was  in  front  of  the  lot  on 
Fifth  avenue,  and  ^tended  across  the  block. 
In  August  1001,  the  sidewalk  Inspector  ex- 
amined ttUs  walk.  He  condemned  the  walk 
upon  or  in  front  ot  the  Rlker  pn^erty,  re- 
ported his  action  to  the  common  council,  and 
on  August  SI,  1901,  served  upon  Rlker  notice 
to  bulkl  a  new  walk.  At  tlie  time  of  the 
alleged  Injury,  In  the  following  January,  no 
new  walk  had  been  built  This  Inspector 
testifled  that  he  found  no  defects  in  the  Gale 
walk,  nor  for  six  feet  east  of  the  east  Gale 
line,  requiring  repairs.  Counsel  for  plaintiff 
say  that  the  case  was  tried  upon  the  theory 
that  plaintiff  stepped  upon  a  loose  board  in 
the  walk  at  a  point  at  or  near  the  line  be- 
tween the  premises  occupied  by  Mr.  Gale 
and  Mr.  Rlker  on  Fifth  avenue;  that  **tbere 
was  no  attempt  made  on  the  part  of  plaintiff 
to  show  that  the  dty  had  actual  notice  that 
the  board  in  the  walk  which  caused  the  In- 
jury to  plaintiff  was  out  of  repair  befqre 
the  accident  to  plaintiff,  but  the  general  con- 
dition of  the  walk  in  that  vldnity  was 
shovm,  for  the  purpose  of  proving  constnict- 
Ive  notice  to  the  city."  The  theory  ot  coun- 
sel for  plaintiff  was  In  part  embodied  in  a 
request  to  charge  which  the  court  gave,  and 
which  is  here  set  out:  "Sixth.  Upon  the 
question  et  constructive  notice.  It  is  oompe- 
I  tent  for  the  Jury  to  consider  the  general  con- 
dition of  the  walk  in  the  vicinity  ot  the 
place  where  the  injury  is  alleged  to  have 
occurred,  which  in  this  case  is  limited  to 
lot  G,  OT  the  premises  occupied  by  Mr.  Rlker 
and  Mr.  Gale,  and  even  If  the  walk  at  the 
exact  place  where  the  injury  Is  alleged  to 
have  occiured  was  not  apparently  defective 
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upon  casual  obeervation,  yet  If  tb«  walk  in 
the  Tldiilty  was  old,  decayed,  and  Bome  loose 
boardi  and  rotten  pieces  of  stringers,  then 
tbo  general  condition  of  the  walk  In  that  t1- 
dnl^  might  be  considered  as  bearing  upon 
tbe  qaestlon  of  notice  to  the  city  of  the  de- 
fects complained  of;  that  is,  the  defect  at 
tbe  spot  next  to  tbe  tree  where  the  plaintiff 
claimed  sbe  felL  I  add  that" 

Tbe  testimony  of  the  plaintiff,  who  was 
tbe  first  witness  called,  fixed  tbe  place  where 
she  fell,  as  we  nnderstand  the  record,  at  a 
point  near  or  at  the  tine  dividing  the  proper- 
ty of  Mr.  Gale  and  Mr.  Rlker.  A  plat  useO 
upon  the  trial  is  not  before  us,  which  fact 
renders  some  of  the  testimony  elicited  upon 
the  subject  of  no  value  or  meaning  to  us.  It 
aeemm  to  have  been  conceded  that  at  the 
time  oC  tbe  injury  each  owner  of  property 
wu  required  to  build  the  sidewalk  adjoining 
iOM  premises.  Tbe  plaintiff  testified:  "Z 
cai^ht  my  right  foot  in  the  board,  and  it 
threw  me  backwards.  •  •  •  Whw  I  re- 
gained consdooaness  I  saw  there  was  a  hole. 
I  polled  the  board  aside  as  I  crept  towards 
tbe  tree  with  my  left  hand.  My  right  arm 
was  stnnned.  I  was  unable  to  help  myself 
along  at  alL  As  I  was  using  my  left  band, 
where  the  board  had  been  placed,  it  seemed 
as  If  the  stringer,  as  I  pressed  on  it,  went 
down.  lAete  wasn't  much  of  it  at  all.  It 
broke  away  from  under  my  hand  when  I 
had  my  band  on  it  looking  for  my  purse. 
I  dropped  my  pnrse  and  bond  bag.  I  couldn't 
find  them  at  first,  but  by  feeling  down  I 
found  my  purse  was  over  near  where— near 
the  board.  I  bad  not  noticed  the  board  be- 
ffflre  that.  I  moved  the  board  aside  after  I 
had  tripped  on  it— the  same  board  that  fiew 
out  from  under  me.  I  moved  It  off  my  feet 
towards  tbe  sonth.  Whm  I  first  discovered 
the  board,  it  was  across  my  skirts  and  across 
my  left  foot  I  had  to  remove  it  in  order  to  get 
up.  There  was  quite  a  deep  hole  down  from 
where  the  board  had  flew  out  from  under." 
On  cross-examination,  she  testified:  "Q.  As 
you  walked  along  over  that  walk,  you  saw 
nothing  ahead  of  you  that  looked  bad?  A. 
No;  I  supposed  I  had  crossed  the  dangerous  i 
parL  Q.  Tou  were  looking,  and  you  saw 
nothing  In  the  appearance  of  the  walk  that 
Indicated  to  you  that  it  was  bad  or  danger- 
ous, did  you?  A.  No,  sir;  I  didn't  see  noth- 
ing was  wrong  with  that  particular,  not  a 
thing.  Q.  Tbe  boards  seemed  to  be  in  place? 
A.  Everytblng  seemed  to  be  in  place.  Q. 
There  was  none  loose  In  sight?  A.  I  didn't 
see  any.  Q.  Planks  were  level  over  there? 
A.  Seemed  to  be  all  smooth.  Q.  Wasn't  any- 
thing there  that  anybody  passing  along  could 
see  out  of  repair  or  wrong?  A.  No,  sir;  I 
didn't  see  anything  wrong.  Q.  When  you 
was  passing  over  it  in  December  yon  didn't 
see  anything  in  that  place  along  there  In 
front  of  Gale's,  that  was  wrong?  A.  I  didn't 
notice  anything.  Q.  You  did  notice  this  here 
in  I>ecember  (Indicating  on  plat  in  front  of 
Biker's  property  on  Fifth  avenue)?  A.  I  no- 


tioed  that  after  I  left  Saginaw  street,  Q. 
But  up  along  in  front  of  Gale's,  along  in  here 
(Indicating  near  the  tree),  when  yon  were 
over  it  in  December,  you  didn't  notice  any- 
thing wrong?  A.  I  didn't  take  any  particu- 
lar notice  of  it  There  might  have  been,  but 
I  didn't  see  anything  broken.  Q.  Nothing 
there  to  attract  your  attention,  was  there? 
A.  No;  when  Z  was  over  this  walk  in  Decem- 
ber (indicating  on  map.  In  front  of  Gale's 
property,  near  the  tree)  I  didn't  notice  auy- 
thlng  wrong  with  the  walk.  Q.  Looked  safe, 
didn't  It?  A.  Looked  safe  as  far  as  I  could 
see.  Q.  If  there  was  anything  about  it  that 
was  unsafe  at  the  place  where  you  fell,  it 
was  hidden,  and  yon  could  not  see  it?  A.  I 
didn't  see  It  Q.  A  person  walking  along 
would  not  see  It  would  they?  A.  No,  sir; 
if  their  mind  was  on  the  sidewalk.  I  don't 
know  whether  they  could  or  not  The  boards 
seemed  to  be  all  right  as  far  as  I  could  see. 
I  didn't  see  the  boards  loose.  I  caught  my 
toe  In  the  board,  and  It  threw  me  up." 

Counsel  for  plaintiff  Introduced  testimony 
to  show  the  condition  of  the  sidewalk  in 
front  of  the  Biker  premises.  It  was  object- 
ed to,  and,  following  the  objection,  consider- 
able was  raid  by  counsel  and  by  the  court 
the  point  and  substance  of  which  is  best  evi- 
denced by  excerpts  from  the  record:  "Mr. 
Stevens:  I  have  no  objection  to  their  show- 
ing that  this  walk  was  defective  at  the  par- 
ticular place  where  the  injury  occurred.  I 
have  no  objectlcm  to  showing  the  actual  no- 
tice to  the  city,  if  they  can.  Court:  It  doesn't 
seem  to  me  the  Thomas  Oase  Interferes  with 
your  showing  the  condition  of  the  walk  In 
tbe  immediate  vicinity  of  the  accident  upon 
the  question  of  notice.  But  I  am  satisfied  of 
one  thing.  Of  course,  it  would  be  conceded 
that  tmder  your  system  of  building  walks  in 
the  city  of  FUnt  each  abutting  owner  builds 
the  walk,  at  least  that  was  the  condition  at 
the  time  of  the  tiappenlng  of  this  accident 
and,  that  being  the  case,  the  piece  of  walk 
In  front  of  each  particular  lot  being  an  in- 
dividual walk,  I  think  yon  would  be  confined 
to  that  particular  piece  of  walk  abutting  the 
I  premises  of  each  individual  owner.  Each 
piece  between  each  lot  stends  entirely  by  It- 
self under  our  system  of  building.  Mr.  Far- 
ley: If  it  should  develop  that  the  walk  in 
front  of  these  two  was  built  the  same  time, 
and  that  the  two  lots  were  owned  by  the 
same  individual  at  one  time,  would  that 
change  the  rule?  Court:  It  don't  seem  to  me 
that  It  would.  Mr.  Brown:  Would  that 
change  the  rule  of  attaching  tbe  responsibil- 
ity to  the  city?  Court:  Not  its  responsibility. 
Of  course,  before  this  could  be  determined, 
unless  I  had  it  conceded,  It  would  have  to  ap- 
pear In  the  case  what  the  system  in  this  city 
was  with  respect  to  the  building  of  side- 
walks. Mr.  Parker:  The  rule  has  applied 
that  each  abutting  property  owner  Is  requir- 
ed to  build  the  piece  of  walk  directly  in  front 
of  his  own  premises.  CJourt:  I  know  tliat 
but  I  cannot  take  Judicial  notice  of  It.  Mr. 
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Brown:  I  catft  M6  why  that  woold  be  de- 
tennlning,  even  though  that  would  be  the 
rule  covering  the  constroctlon  of  sidewalks, 
for  the  reason  that  the  city  would  be  liable 
In  any  event  Court:  Unquestionably;  bat 
the  point  that  I  think  would  be  decisive  of 
that  la  this:  That  each  one  of  these  walks 
was  Ind^ndent  One  may  be  built  this 
year  and  another  may  be  built  next  year. 
There  may  be  10  years*  dUference  in  the  age 
of  a  piece  of  walk  in  five  rods.  Mr.  Brown: 
If  that  were  true,  and  they  were  defective 
— both  of  them — ^It  would  not  matter,  even 
though  they  were  built  10  or  20  years  apart 
for  the  reason  that  liability  would  exist 
against  the  city  Just  the  same,  and  the  iMX)p- 
erty  owners  are  not  held  resiransible.  it  is 
the  city  that  Is  to  keep  them  and  maintain 
the  walks.  Court:  I  understand  that  X  am 
simply  speaking  of  the  question  of  notice — 
whether  yon  can  say  that  a  dty  has  notice 
of  the  defective  condition  of  the  piece  of 
walk  which  IB  an  Independent  walk,  by  rea- 
son of  defects  existing  near  A.*s  walk  which 
is  an  entirely  Independent  walk.  Mr.  Brown: 
I  don't  see  where  the  doctrine  would  be  any 
different  than  generally  laid  down  by  the 
courts.  Court:  The  proposition  I  speak  of 
has  never  been  before  the  court  Mr.  Brown: 
But  why  that  should  be  the  rule  X  cau't  see, 
for  the  dty  would  be  liable  in  any  event  for 
a  defective  sidewalk — would  not  make  any 
difference  whether  on  A.*s  or  B.'s  walk.  If 
they  were  both  defective,  or  if  either  of  them 
were  defective,  that  would  be  a  matter  of 
evidence.  If  either  of  them  were  defective, 
or  both  of  them.  It  would  be  an  equal  Usbll- 
Ity  on  both  of  them  against  the  city.  Court: 
You  don't  seem  to  get  what  I  wish  to  convey. 
Solely  on  the  qaeetion  of  notice,  why  should 
the  city  have  constructive  notice  of  the  de- 
fects existing  in  B.'s  walk,  because  It  was 
found  that  there  were  defects  which  were 
patent  In  A.*s  walk?  Mr.  Brown:  That  Is 
probably  tme,  vrlthont  It  la  connected  with 
the  same  part  of  the  same  walk.  Court: 
Walks  of  necessity  are  continuous  along  the 
streets,  except  for  street  Intersections;  but 
yet  they  are  divided  up  according  to  the 
ownership  of  the  block.  There  may  be 
across  one  block  20  years'  difference  In  the 
age  of  walks.  Mr.  Brown:  I  never  have 
found  any  distinction  among  the  cases. 
Court:  I  never  have  seen  them  myself.  I 
don't  know  that  there  is  any  case;  but  it 
looks  to  me  as  if  that  ought  to  have  some- 
thing to  do  with  it  Of  course,  I  don't  know 
what  the  condition  Is  here.  I  have  forgotten 
the  very  last  word  of  what  occurred  on  the 
trial,  because  we  have  had  two  or  three 
cases.  •  •  •  Mr.  Farley:  I  can't  see,  if 
tbe  court  please,  where  Uie  declaration 
counts  upon  an  Injury  upon  a  defective  walk 
at  or  near  a  line  between  two  walks,  the  di- 
vision of  these  walks  having  been  defective 
for  a  considerable  space  of  time,  and  the  ev- 
idence discloses  that  fact  I  can't  see  any  rea- 
son why  the  general  detective  condition  on 


either  lot  would  not  be  notice  to  the  dty, 
which  would  require  them  to  put  the  walk 
in  a  reasonably  safe  condition.  Court:  Suih 
pose.  In  maintaining  the  case,  plalntUTs  tea- 
tlmony  is  that  the  acddent  occurred  on  ft  cer- 
tain lot?  Mr.  Farley:  We  don't  know  whose 
lot  The  testimony  so  far  don't  show. 
•  •  •  Court:  I  think  I  will  permit  the  tak- 
ing of  the  testimony,  and  later  on.  If  It  should 
appear  d^ultely,  I  vrlll  so  Instruct  the  jury. 
If  they  find  this  acddent  occurred  la  front  of 
a  certain  lot  ^^^^  ^  ft  sidewalk  in  front  of 
that  particular  subdivision  there  were  no 
patent  defects,  that  It  would  not  be  notice  to 
the  dly." 

TbereaftOT  considerable  testimony  was  tak- 
en tending  to  prove  that  the  sidewalk  in 
front  of  the  RIker  property  was  at  the  time 
of  the  injury,  aod  for  a  long  time  had  been, 
in  an  unsafe  condition.  When  plalntUFs  case 
was  rested,  counsel  for  defendant  calling  the 
attention  of  the  court  to  the  provisions  of  the 
charter  of  the  dty  of  Flint  which  place  nt>- 
on  lot  owners  the  duty  to  construct  and  main- 
tain sidewalks,  moved  to  strike  out  the  testi- 
mtmy  rdatlng  to  the  condition  of  the  Rlker 
aldewalk.  This  was  refused.  It  Is  matter  of 
common  knowledge  that  a  new  or  a  good  and 
safe  board  and  stringer  sidewalk  sometimes 
marks  the  boundaries  of  a  particular  lot, 
and  la  continued,  in  front  of  adjoining  prem- 
ises, by  a  defective  sidewalk.  If  an  Injury 
occurs  from  an  allied  defect  in  the  new.  and 
apparently  sound  sidewalk,  it  might  well  be 
said  that  Mmstmctive  notice  of  the  particu- 
lar defect  could  not  be  shown  by  proof  of  the 
general,  patent  and  continuing  defects  In  the 
adjoining  walk.  In  a  given  case,  the  dty 
might  even  have  admitted  notice  of  the  condi- 
tion of  the  defective  walk  by  ordering  it  to 
be  replaced,  and  still  have  bad  no  notice  or 
knowledge  snffldent  to  create  liability,  un- 
der the  statute,  to  one  Injured  upon  a  con- 
tinuation of  the  sidewalk.  A  cAreful  read- 
ing of  the  record  discloses  that  the  case  8iq>- 
posed  Is  not  the  case  at  bar,  that  there  was 
testimony  tending  to  show  that  the  particular 
defect  had  been  a  long-standing  one,  that  the 
particular  plank  had  been  found  removed  and 
lying  at  tbe  side  of  tbe  walk,  and  that  the 
admitted  coudltlon  of  the  sidewalk  west  of 
tbe  point  where  the  Injury  occurred  continued 
to  and  beyond  that  point  This  being  so,  and 
there  being  some  uncertainty  about  tbe  pre- 
dse  place  of  the  acddent  we  are  of  opinion 
that  tbe  court  commitied  no  error  In  leaving 
the  whole  matter  to  tiie  jury. 

In  tbe  same  way  and  for  tbe  same  reasons 
we  should,  we  think,  dispose  of  another  con- 
tention. It  Is  stated  by  connsel  for  appel- 
lant in  the  following  language:  "The  def^d- 
ant  does  not  make  the  claim  that  tbe  stringers 
under  the  planks  near  and  at  the  location  of 
the  tree  referred  to  as  the  westerly  tree," 
where  plaintiff  claimed  to  have  fallen,  "were 
not  defective;  but  It  does  claim  that  such 
defect  in  the  strlngeni  was  a  latent  defect, 
and  that  tbe  defendant  dty  conld  not  be 
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beld  liable  In  tbe  abaence  of  actual  knowl- 
edge of  Bncb  defect."  We  are  of  opinion,  alao, 
tbat  the  charge  to  tbe  jnry  was  suffidratly 
favorable  to  defendant,  and  tbat  for  none  of 
tbe  alleged  errors  ocenrrlng  at  tbe  trial 
sbonld  tbe  Judgment  be  rerened. 

The  jury  was  limited  In  estimating  dam- 
ages to  an  allowance  for  pain  and  suffering 
of  tbe  plaintiff  to  tbe  time  of  tbe  trial,  plus 
the  cost  of  medical  attendance  and  expenses 
for  nursing  and  care.  Tbe  verdict  was  for 
the  sum  of  f3,S0O,  and  was  followed  by  a  Judg- 
ment ttx  tbat  amount  It  is  claimed  tbat  tbe 
trial  Judge  Improperly  denied  defendant's  mo- 
tion to  set  aside  tbe  verdict  and  grant  a  new 
trial,  because  as  to  liability  of  defendant 
the  verdict  was  against  the  weight  of  tbe 
evidence,  and  because  tbe  damages  found 
were  excessive.  The  case  Is  one  In  wblcb 
much  might  be  said  In  support  of  both  tbe 
reasons  asserted.  Testing  tiie  duty  of  this 
court  in  tbe  premises  by  tbe  rules  laid  down 
hi  Hintz  V.  M.  O.  R.  R,  Oo.,  132  Mich.  307, 
308,  93  N.  W.  634,  we  conclude  tbat  tbe  de- 
tmnination  of  tbe  trial  court  Bbonld  not  be 
disturbed. 

The  Judgment  IB  therefore  afBUmed. 
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(Sapreme  Court  of  MidiigsD.    July  21,  1905.) 

1.  Railboads — Y±SD — Duty  to  FsHcr. 

Tbe  law  does  not  require  a  railroad  com- 
pao;  to  fence  ita  railroad  yard. 

[Ed.  Note. — For  cases  in  point,  see  vol  41, 
Cent  Dig.  RaUroadi,  {  1246.} 

2.  SaUB— IhJUBIES  to  TBESPAaSBB— WABniNQ 
NOTICX. 

Where  a  railroad  company  posted  a  warn- 
ing notice  along  its  yard  limits,  notifying  all 

B ergons  to  keep  off  the  tracks,  it  was  not  lis- 
le for  tbe  iDinries  sustained  to  a  child  going 
OQ  a  track  filled  witb  cars  llaUa  to  be  moved 
at  any  time,  on  mere  proof  that  children  were 
in  the  habit  of  playing  on  or  near  the  tracks, 
without  showing  that  the  amployta  knew  the 
child  was  on  the  track. 

[Ed.  Note. — ^For  cases  In  point  see  voL  41, 
Cent  Dig.  RaUroads,  fifi  1231,  1239.] 

Error  to  Circuit  Court,  Wayne  County; 
Robert  B.  Fiazer,  Judge. 

Action  by  Martha  Katzinaki,  an  infant  by 
Charles  Kudner,  her  next  friend,  against  the 
Grand  Trunk  Railway  Company.  Thwe  was 
a  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

Warsaw  Place  la  a  short  street  with 
one  end  leading  into  St.  Aubln  avenue,  and 
extending  to  the  railroad  yard  of  tbe  defend- 
ant In  the  yard  at  this  point  were  four 
tracks,  two  of  tbem  beluf  side  tracks  lead- 
ing to  Tariotn  manufactories.   Tbe  (me  n^ 


to  Warsaw  Place  was  a  side  track,  and  for  a 
day  or  two  previous  to  the  accident  bad  been 
occupied  by  a  large  number  of  freight  cars, 
extending  from  Warren  to  Oarfleld  avenue. 
Plaintiff,  6%  years  of  age,  with  aereral  oth- 
er children,  was  playing  In  this  street,  next 
to  these  cars.  In  some  mann^,  but  bow  it 
does  not  clearly  appear,  she  got  upon  tbe 
track  as  an  engine  was  coupled  to  the  ears 
to  take  tbem  out  One  of  her  legs  was  run 
over  and  crushed.  None  of  the  employes  of 
tbe  defendant  had  any  notice  or  knowledge 
that  tbe  plaintiff  was  upon  Its  tracks.  Tbe 
railroad  yards  were  unfenced.  Defendant 
bad  posted  along  ita  right  of  way  at  the  in- 
tersection streets  the  following  notice: 
"Grand  Trunk  Railway  System.  Warning. 
This  right  of  way  1b  tbe  private  property 
of  the  Railroad  Company.  All  persons  are 
warned  against  walking  or  trespassing  on 
the  track  between  stations,  by  doing  so  they 
run  great  risk  and  are  liable  to  prosecution." 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant 

Argaed  before  CARPENTER,  McALVAT, 
GRANT,  MONTGOMBRT,  and  OSTRAN- 
DER,  JJ. 

Charles.  Kudner  (George  Gartner,  of  coun- 
sel), for  aiHpoUant.  Harrison  Gteer,  for  ap- 
pellee. 

GRANT,  J.  (after  stating  the  facts).  Tb» 
law  did  not  require  tbe  d^endant  to  fmce 
its  yard.  Rabldon  t.  Chicago,  etc..  By.  Co., 
lU  Micb.  880,  78  N.  W.  886,  38  li.  B.  A. 
40B. 

D^endant  was  under  no  oUlgation  to  sta- 
tion an  employfi  at  tbls  place,  m  to  taare  one 
mwn  its  can*  to  see  tiiat  no  trespassers  were 
upon  its  right  of  way.  It  had  done  all  ttiat 
the  law  required,  if  it  required  even  ^t,  W 
posting  warning  notices  along  Its  yard  limits, 
notifying  all  persons  to  keep  off.  The  fact, 
even  if  it  could  bare  been  shown,  that  they 
were  In  tlie  habit  of  going  down  ttils  street 
and  Into  the  defendant's  yard,  or  that  chil- 
dren -wen  in  the  liablt  of  playing  on  or  near 
Its  tracks,  would  not  tei^  to  fasten  any 
liability  upon  i^  under  the  drcumstances 
of  this  case,  when  its  side  track  was  filled 
with  cars  liable  to  be  moved  at  any  time. 
The  case  is  ruled  by  Rabldon  t.  Chicago, 
etc.,  Ry.  Co.,  supra;  Sturgis  t.  Railway  Co., 
72  Mich.  819,  40  N.  W.  914;  O'Nell  v.  Rail- 
way Co.,  101  Mich.  437,  69  N.  W.  886;  For- 
mail  T.  Standard  Oil  Co.,  127  Mich.  4D6,  86 
N.  W.  946;  Ryan  v.  Tower,  128  Mich.  466. 
87  N.  W.  644,  55  L.  R.  A.  310,  02  Am.  St  Bep. 
481;  ■  McCaughna  v.  Electric  Co.,  129  Mich. 
407,  89  N.  W.  73,  95  Am.  St  Bep.  441. 

jn^ment  affirmed. 
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BTBNB  r.  OTFSUM  VLAWHSR  ft  8TUG00 
00.  flt  «L 

(Sapreme  Court  of  Michigan.  Jul?  21,  1005.) 
1.  SUPBEME  COUM— RDLE8— OOHBTBDOnOK— 

FiLina  Rbcobd. 

The  time  for  Sling  the  record  referred  to 
In  Sup.  Ct.  Rule  34  (68  N.  W.  vil),  for  the 
purpose  <k  giTing  uotice  of  argument  provided 
for  therein,  is  'Torty  days  after  the  filing  of 
the  appeal  bond,"  aa  provided  by  rule  15  (68 
N.  W.  vi),  notwithstanding  Comp.  Laws  1897, 

1  552,  requiring  the  registrar  to  transmit  the 
record  to  the  Snpreme  Court  within  15  dajm 
after  the  appeal  Is  perfected. 

2  Saue 

Snp!  OL  Rule  15  <6S  N.  W.  tVt,  proTldes 
that  io  all  chancery  appeals  the  registrar  shall 
transmit  the  record  and  proceedings  in  the 
court  below  to  the  clerk  of  the  Supreme  Court 
within  40  days  after  the  filing  of  the  appeal 
bond  in  such  case.  Held,  that  a  notice  of  argu- 
ment ot  a  chancery  appeal  cannot  be  givoi  luf 
til  the  whole  time  for  retaming  the  appeal  hae 
expired. 

Suit  by  John  T.  Byme  against  the  Oypsnin 
Plaster  ft  Stucco  Company  and  others. 
From  a  Judgment  In  ftivor  of  complainant,' 
cross-complainant  Alice  F.  TJhl  and  defend- 
ant William  F.  Dmnmer  appeal.  On  motion 
to  strike  the  cause  from  the  calendar  for 
the  June,  1906,  tenn.   Motion  granted. 

Burllngame,  Belden  ft  Orton,  for  the  mo- 
tion. T.  J.  O'Brien  and  Knaiven,  El^- 
hans  ft  Enappen,  opposed. 

FBB  CURIAM.  This  Is  a  motl<»i  de- 
fendant Alice  F.  Uhl  tar  an  order  striking 
the  aboTe-entltled  cause  tnm  the  calendar 
of  this  court  for  the  June,  lOOS,  term.  The 
grounds  of  the  motion  are  that  the  cause  was 
noticed  fw  hearing  before  the  time  for  111* 
ing  the  recnd  had  expired,  as  provided  In 
rule  IS  (68  N.  W.  t1),  and  swdi  notice  was 
therefore  improper  under  rule  84  (68  N.  W. 
Til).  The  appeal  bond  was  filed  on  the  81st 
day  of  March,  1905;  and  sufficient  time  would 
not  remain  for  noticing  the  cause  for  beai^ 
ing  after  the  expiration  of  the  time  for  fil- 
ing the  record  under  rule  16.  This  court 
ha^  held  that  sucb  notice  cannot  be  given 
until  the  full  time  for  returning  the  appeal 
has  expired.  Stockton  v.  Garland.  14  Mich. 
333;  Torrent  v.  Muskegon  Booming  Co.,  21 
Mich.  1.  It  Is  objected,  however,  to  the 
granting  of  the  motion,  that  rule  15  Is  modi- 
fled  by  the  provisions  of  section  562,  Comp. 
Laws  1807,  requiring  the  register  to  trans- 
mit the  record  to  this  court  within  16  days 
after  the  perfecting  of  the  appeal.  This  pro- 
vision was  introduced  into  section  6182  of 
the  Compiled  Laws  of  1871  by  Act  No.  30,  pt 
25,  of  the  Session  Laws  of  1879.  The  re- 
vised rules  of  this  court  were  given  efTect 
January  1, 1897.  Article  6,  §  6,  of  the  Consti- 
tution provides  that  "the  Snpreme  Court 
shall  by  general  rules  establish,  modify  and 
amend  the  practice  in  sucb  court  and  In  the 
circuit  courts  and  simplify  the  same."  With- 
out determining  the  power  of  this  court  to 
modify  a  atatatxaj  enactment  as  to  practice 


coming  within  the  purview  of  the  constitu- 
tional provision,  we  hold  that  the  time  for 
filing  tbB  recnrd  referred  to  In  mle  34  for 
the  purjmse  of  giving  notice  is  "forty  days 
after  the  flUng  of  the  appeal  hcmd,**  as  ^o- 
vlded  In  mle  15. 
Tha  motion  is  granted. 


8EEI/DIN0  et  al.  t.  DEAN  et  at 

(Supreme  Court  of  Michigan.    July  24,  1905.) 

Tbusts  —  MiBcoNDUor  or  TsTmrmi  Tsmn 
ACTioHB  wrra  BinmouBin  —  Bbfcdia- 

TiON— Laches. 

Where  a  trustee,  having  need  In  his  bnai- 
neas  for  money  which  was  invested  In  houses, 
suggested  to  uie  beneficiaries,  who  were  adult 
IntelUgent  women,  that  th^  purchase  the 
bouses  with  trust  funds  wbloi  were  Invested 
in  bank  at  a  low  rate  of  interest,  whereas  the 
houses  were  let  at  a  good  rental,  and  the  boie- 
ficiaries,  after  thinking  the  matter  over  for  a 
few  days,  assented  to  the  pnrdiase,  wherenpon 
the  transaction  was  consummated  at  what  seem- 
ed a  fair  valuation,  and  the  beneficiaries  there- 
after regularly  received  the  rents  for  the  prop- 
erty, whi<±  were  collected  by  the  trustees,  and 
entered  to  their  account,  the  beneficiaries  could 
not,  more  than  four  years  after  the  consumma- 
tion of  the  transaction  and  two  years  after  the 
death  of  the  original  tmstee  with  whom  it  was 
had,  and  ajter  property  in  the  neighborhood 
had  depreciated  In  valuer  repudiate  tnc  trana- 
actlon,  and  have  the  sale  set  aside. 

Cross-Appeal  from  Circuit  Court,  Wayne 
County,  In  Chancery;  Henry  A.  Mandell, 
Judge. 

Suit  by  Fannie  B.  Skelding  and  another 
against  Lucretia  A.  Dean  and  others.  From 
the  decree  rendered,  both  parties  appeal. 
Reversed. 

Argued  before  MOOKB,  O.  J.,  and  CAR- 
PENTER, McALVAT.  OSTBANDBR,  and 
HOOKER,  JJ. 

Brennan,  Donnelly  ft  Van  De  Mark,  for 
complainants.  Bussel  ft  Campbell  (Henry 
H.  Campbell,  of  counsel),  for  defendants. 

MOOBE.  a  J.  The  bill  of  complaint  in 
this  cause  was  filed  March  6, 1903.  From  tbe 
decree  entered  therein  both  parties  have  ap- 
pealed. 

Fannie  B.  Skelding  la  the  widow  and  Car- 
rie E.  Skelding  the  daughter  of  Samuel  M. 
Skelding,  who  died  Jime  27,  1894,  leaving  a 
will,  by  the  terms  of  which  all  his  property, 
real  and  personal,  was  devised  and  bequeath- 
ed unto  James  N.  Dean,  in  trust  for  the  use 
and  benefit  of  his  wife  and  daughter,  the  com- 
plainants in  this  suit  James  N.  Dean,  the 
trustee  named  in  the  will,  was  also  appoint- 
ed executor.  He  was  a  second  cousin  of  Mr. 
Skelding.  Mr.  Dean  entered  upon  the  dis- 
charge of  the  duties  imposed  upon  him  as 
executor  and  trustee.  In  January,  1898,  he 
sold  to  the  complainants  the  house  and  lot 
known  as  36  Sibley  street,  the  record  title  of 
which  was  in  his  son,  and  a  deed  of  this 
property  was  made  to  the  complainants.  Mr. 
Dean  drew  from  the  trust  fond  as  the  con- 
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sldetattoD  for  the  deed  the  ram  of  99,000. 
la  Januaiy,  1898»  he  sold  to  the  complain- 
ants bis  boose  and  lot  known  as  No.  33  Sib- 
ley street,  made  a  deed  to  them  thereof, 
and  paid  himself  out  of  the  trust  fund  $8,600. 
James  N.  Dean  died  March  21,  1001.  Upon 
the  petition  of  the  complainants  Howard  S, 
Dean  was  appointed  trustee  of  their  father's 
estate  in  April  of  that  year.  Mrs.  Dean 
was  appointed  executrix  of  her  husband's  es- 
tate. Howard  8.  Dean  and  Harry  J.  Dean 
are  sons  of  James  N.  Dean  and  Lncretia  A. 
Dean.  The  bill  of  complaint  was  filed  for  an 
accounting,  but  principally  for  the  purpose  of 
haying  the  two  deeds  to  the  Sibley  street 
properties  set  aside  upon  the  ground  of  con- 
stmcdTe  and  actual  fraud.  The  trial  Judge 
filed  a  written  opinion  to  the  case,  In  which 
he  used  the  following  language:  "I  am  satis- 
fied from  the  proofs  that  In  the  purchase  re- 
ferred to  the  complainants  d^uded  for  ad- 
vice solely  upon  their  trustee,  and  relied  sole- 
ly iipon  bis  Integrity  and  Judgment,  and  de- 
pended upon  that  confidence  and  watchful- 
ness for  their  interests  that  the  law  prraumes 
a  trustee  shall  always  give  to  the  manage- 
ment of  trust  funds.  I  am  c<»utralned  fup> 
tber  to  find  from  the  proofs  that  the  property 
In  <ine8tlon  waa  ■old  to  the  com{4alnanta  by 
their  trustee  at  a  price  96,000  In  excess  of 
its  real  value.  This,  in  my  opinion,  amount- 
ed to  a  breach  of  trust  I  do  not  find  that 
there  was  any  intentional  wrong  committed. 
It  la  well  known  that  Mr.  Dean  always  bore 
In  this  community  the  very  beat  of  reputa- 
tions for  boneaty  and  probity;  but  I  believe 
that,  moved  by  Us  own  pres^ng  needa,  and 
with  a  thorough  belief  that  bla  prcrperty  was 
worth  fully  what  be  recelTed  tor  it;  be  deem- 
ed the  bargain  a  fair  one.  •  •  •  ot^e- 
tlon  la  made  to  these  proceedings,  it  b^ng 
claimed  that  the  probate  proceedings  were 
final,  and  bbidliv  on  comidalnants.  The  |«o- 
bate  proceedings  did  not  offer  the  same  full 
relief  that  equity  does.  In  view  of  what 
faaa  been  aaid,  I  ilnd  as  tact:  (1)  That  tbe 
oonrt  of  diancary  has  Jnrtadlction.  ^  That 
tb6  sale  of  real  estate  moitloned  In  the  blU 
of  eompl^t  woAed  as  a  conatmctlTe  fraiid 
on  tbe  Gomjtlalnanta.  .0)  That  complainants 
are  oitltled  to  recover  on  the  Deas  and  Oarr 
notes.  (4)  That  defendant  Howard  8.  Dean 
la  not  entitled  to  eompenaatlon  for  acting  as 
trustee.  (S)  That  defendant  Howard  B.  Dean 
is  entlUed  to  credit  for  amounts  paid  by 
him  for  expenses  and  attoniey  fees  in  the 
probate  proceedings.  A  decree  may  be  entra^ 
ed-in  acc(ndance  with  these  flndings,  but  tiie 
defendants  may  have  the  option  of  either 
having  tbe  sale  of  the  real  estate  set  aalde 
and  aecoantlng  tor  the  iatK»eds,  mr  of  pay- 
ing the  com^alnants  the  sum  of  $5,000  In 
lien  tiiereof ."  A  decree  waa  made  In  accord- 
ance with  the  opinion.  The  complainants  ap- 
peal  from  that  part  of  tba  decree  allowing 
defendants  tiie  right  to  pay  fB.000  and  have 
complainants  retain  tbe  EUbley  street  prop* 
arty.  Th«y  also  aj^eal  from  the  allowance 


made  to  Howard  S.  Dean  for  expenses  and 
attorney  fees.  The  defendanta  appeal  from 
the  decree  generally. 

At  the  outset  the  solicitors  for  defendants 
say  the  merits  of  the  claim  are  not  open  for 
discussion,  having  been  finally  disposed  of  by 
tbe  decree  of  the  probate  court,  from  which 
no  appeal  was  taken.  This  claim  Is  based  up- 
on the  fact  that  the  executrix  of  the  estate 
of  James  N.  Dean  filed  a  final  trustee  account 
in  tbe  probate  court  In  the  estate  of  Samuel 
Skelding  October  29,  1901.  In  this  account 
the  real  estate  purchase  was  distinctly  set 
forth,  together  with  tbe  price  at  which  the 
property  had  been  purchased.  Both  the  com- 
plainants certified  in  writing  upon  the  ac- 
count that  they  had  examined  It,  found  It 
correct,  and  consented  to  Its  allowance.  Af^ 
er  tbe  account  was  filed,  a  day  was  set  by  or- 
der of  the  court  for  hearing.  It  was  regu- 
larly advertised,  and  on  the  day  fixed  for 
hearing  the  account,  December  8.  1901,  the 
account  was  regularly  allowed  by  the  pro- 
.bate  court  No  appeal  was  taken  from  this 
order.  In  support  of  this  claim  the  solicUora 
dte  many  cases.  In  view  of  the  fact  that  we 
have  reached  a  dedaion  on  the  merits,  we 
deem  It  unnecessary  to  deal  with  this  con- 
tention. 

It  is  the  claim  of  complainants  that  they 
never  knew  how  much  Mr.  Dean  charged 
them  for  tbe  two  properties  until  after  his 
death,  and  that  he  in  fact  charged  them  five 
or  six  thousand  dollars  more  than  It  was 
worth.  It  la  the  claim  of  tbe  solicitors  for 
complainants  that:  "In  order  for  complain- 
ants to  prevail,  all  they  had  to  prove  was 
(1)  tbe  fldadary  relation  of  James  N.  Dean, 
and  Oi)  tbe  transfer  of  the  Sibley  street  prop- 
erty, and  the  ai^roprlatlon  of  their  trust 
fund  by  tbe  trustee  In  payment  therefor:" 
dltlng  many  caseL  They  contend,  and  we 
quote  from  the  tolef :  "If  a  person  stand- 
ing In  a  fldadary  relation  makes  use  of 
his  position  to  purchase  an  interest  in  the 
trust  property  vrlth  his  own  fund^  •  •  • 
he  cannot  retain  the  same  for  his  own  ben- 
efit; but  he  must  hold  It  nfou  a  result- 
ing trust  for  his  beneOclaiy.  The  pr^bi- 
tlon  of  the  purchase  of  trust  property  by 
tbe  trustee  does  not  depend  on  any  ques- 
tion of  fraud,  but  is  made  absolute  to  avoid 
the  possibility  of  fraud.  Tbe  temptation  of 
self-interest  is  too  powerful  and  Insinuating 
to  be  trusted."  Perry  on  Trusts,  par.  129. 
"At  law,  fraud  must  be  proved,  but  in  equity 
tbwe  are  cerbOn  rules  prohibiting  parties 
bearing  certain  relations  to  each  other  from 
contracting  between  themsdves;  and,  if 
parties  bearing  such  relations  enter  Into  con- 
tmcta  with  each  other,  courts  of  equity  pre- 
sume them  to  be  fraudulent,  and  convert  the 
fraudnloit  party  into  a  truatoe;  and  herein 
conrts  of  equity  go  further  than  courts  of 
law,  and  presume  fraud  In  cases  where  a 
court  of  laF  would  require  It  to  be  proved; 
that  is,  If  parties  within  the  prohibitive  rela- 
tions or  conditions  contract  between  them- 
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selTca,  conrte  of  equity  will  avoid  the  con- 
tract sltogetfaer  witboat  proof,  or  they  will 
throw  xipon  the  party  standing  In  this  poal- 
tion  of  troBt,  confidence,  and  inflnence  the 
burden  of  proving  the  entire  fairness  of  the 
transaction."  Perry  on  Trusts,  par.  194.  "It 
is  thus  seen  that  the  rule  against  purchasing 
by  trustees  of  the  cestui  que  trust  amounts 
almost  to  prohibition;  for,  If  a  trustee  pur- 
chases the  property  and  sells  at  a  profit,  he 
must  account  for  it  as  a  trustee,  not  because 
there  was  any  fraud  in  the  transaction,  but 
because  It  Is  against  the  policy  of  the  taw  to 
allow  such  transactions.  Nor  la  It  material 
that  there  should  be  an  advantage  or  profit 
arising  out  of  a  purchase  bj  the  trustee  from 
the  cestui  que  trust  It  la  not  necessary  to 
prove  sndi  advantage  or  profit  It  la  enough 
to  show  the  relation  and  the  purchase.  Hie 
trustee  can  make  no  profit  from  his  man- 
agement of  the  estate,  and  he  Is  bound  not 
to  put  himself  In  any  position  where  his 
private  interests  may  conflict  with  the  In- 
terests of  the  cestui  que  trust  If  a  trus- 
tee purchase  the  trust  property  tbe  cestui 
que  trust  may  have  the  purchase  set  aside 
and  the  property  resold.**  Perry  on  Trusts, 
par.  197.  These  general  propositions  are 
not  controverted  by  the  solicitors  tot  the  de- 
fendants, but  tbey  say  this  case  comes 
within  well-recognlzed  exceptions  to  the  gen- 
eral rule.  They  insist  the  complainants  were 
of  full  age;  that  they  were  fully  advised  of 
all  the  facts  at  the  time  the  deeds  were 
made;  that  the  consideration  was  a  fair  one; 
and  that.  If  the  property  had  not  depreciated 
in  value  since  the  purchase  was  made,  this 
bill  would  never  have  been  filed.  In  l  Perry 
on  Trusts,  I  467,  the  following  language  Is 
used:  "If  truateea  make  an  Improper  inrest^ 
ment  with  the  knowledge,  assent  ^d  ac- 
quiescence or  at  the  request  of  the  cestui  que 
trust,  they  cannot  be  held  to  make  good  the 
loss,  if  any  happens;  but  the  cestui  que 
trust  to  be  affected  by  such  consent  or  acqui- 
escence must  be  sul  juris,  and  capable  of 
acting  for  themselves."  See,  also,  2  Beach 
on  Trusts,  f  S20,  and  cases  cited;  Poole  v. 
Mundby,  103  Mass.  174;  2  Perry  on  Trusts. 
849-852,  870.  In  Gampau  v.  Van  Dyke,  IS 
Mich.  S71,  Justice  Chrlstlancy,  speaking  for 
the  court,  said:  "The  same  rule  of  diligence 
and  reasonable  time  applies  when  property 
Is  sold  by  a  truBtee  and  purchased  by  or  for 
talm  on  his  private  account.  The  purchase  Is 
void,  at  the  option  of  the  cestui  que  trust;  but 
he  will  be  held  to  affirm  It  by  acquiescence 
for  an  unreasonable  length  of  time,  and  three 
years  bas  been  held  unreasonable.  Jenlson 
V.  Hapgood,  7  Pick.  1,  19  Am.  Dec,  268.  See, 
also,  Davis  v.  Gotten,  SS  N.  C.  480;  Monroe 
V.  Delevan,  26  Barb.  16."  In  Quimby  v.  tJbl, 
130  Mich.  198.  89  N.  W.  722,  it  was  said: 
"Where  beneficiaries  either  expressly  or  im- 
pliedly assent  to  the  action  of  their  trustee 
in  managing  their  property  not  in  strict  ac- 
cord with  the  terms  of  the  trust  they  will 
be  held  to  bAve  acquiesced  In  rach  action. 


See  authorities  above  dted;  also  11  Am.  & 
Eng.  Enc.  Law,  841;  Heyn  v.  O^Hagen.  60 
Mlcb.  IBO,  26  N.  W.  861.  A  party  cannot 
complain  when  he  has  consented.  Barton  v. 
Gray.  67  Mlcb.  636,  24  N.  W.  638."  The  case 
of  Hammond  v.  Hopkins,  143  U.  B.  224,  12 
Sup.  Ct  418,  36  U  Bd.  134»  is  In  many  re- 
spects like  the  case  at  bar.  In  disposing  of 
the  case  Chief  Justice  Fuller  used  the  follow- 
ing language:  "The  main  contention  here  Is 
that  the  sale  of  May  10;  1864^  should  be  set 
aside  as  to  the  purchases  by  the  trustees 
through  Chapman,  on  the  ground  of  construct- 
ive, coupled  vrlth  actual,  fraud.  Undoubted- 
ly  the  doctrine  la  eatabllahed  that  a  trustee 
cannot  purchase  or  deal  In  the  trust  property 
for  his  own  benefit  or  on  bla  own  behalf, 
directly  or  Indirectly.  But  sudi  a  purchase 
is  not  absolutely  void.  It  Is  only  voidable, 
and,  as  It  may  be  confirmed  by  the  parties 
Interested  directly,  so  It  may  he  by  k>ng  nc- 
qulescence,  or  the  absence  of  an  election  to 
avoid  tbe  conveyance  within  a  reasonable 
time  after  tbe  facts  come  to  the  knowledge 
of  the  cestui  que  trust  If  the  party,  In  view 
of  all  the  tacts  ot  the  case,  has  slept  npon 
Us  rights  a  court  of  chancery  will  not  Inter- 
vene; and  in  measuring  laches  there  are 
two  extremely  Important  considerations  al- 
ways taken  notice  of  by  a  court  of  chancery, 
which  Mmit  and  narrow  the  measure  of  time 
which  otherwise  would  be  llbMal.  Where 
there  bas  been  no  change  of  drcomstances 
between  the  parties,  and  no  change  vttli  ref- 
erence to  tbe  condition  and  value  of  the  pn^ 
erty,  a  court  of  chancery  will  run  very  near- 
ly, If  not  quite,  up  to  the  measure  of  tbe 
statute  of  limitations  as  applied  In  analogous 
cases  In  a  court  of  law.  But  where  there 
has  been  a  change  of  circumstances  with  ref- 
erence to  tbe  parties  and  the  property,  and 
still  more  where  death  has  Intervened,  so 
that  the  month  of  one  party  is  dosed,  and 
those  who  represent  his  Interests  are  not  In  a 
predicament  to  avail  of  t^e  explanations 
which  he  might  have  made,  out  of  tbe  chari- 
ties of  the  law  and  In  conBlderatlon  of  the 
fact  that  fraud  is  never  to  be  presumed,  but 
must  always  be  proved  and  proved  dearly, 
the  courts  limit  very  much,  in  such  eases,  tbe 
measure  of  time  within  whidi  th^  will  grant 
rdlef,  because  the  presumption  comes  In  aid 
of  the  dead  man  that  he  has  gone  to  his  ac- 
count with  a  clear  consdence.'* 

Apply  these  principles  of  law  to  the  case 
at  bar.  When  tbe  first  of  tbeee  deeds  was 
made  the  daughter  was  SO  years  old,  and  tiie 
mother  60  years  old.  They  were  women  of 
intelligence.  When  Mr.  Dean  proposed  they 
should  buy  this  prc^rty,  a,tt&  tblnklDff  tiie 
mattCT  over  a  few  days,  they  assented  to  It 
There  Is  no  claim  that  anything  was  with- 
held from  them  except  the  condderatlcKi. 
They  say  tbey  did  not  ask  about  the  consid- 
eration, and  were  not  told.  The  deeds  were 
delivered  to  them,  and  they  retained  tbem  In 
tbeir  possession.  Tbe  daughter  knew  the 
property,  and  we  cannot  iralst  the  Infttraiee 
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ttast  Ibt  mtfUier  tlw  knaw  tt.  Ilie  dani^tcr 
testified  tluit  before  tbe  deed  was  made  abe 
•fflecnased  with  ber  mother  tbe  adyteabUlly 
of  putting  tbe  money  which  wai  in  tbe  bank 
Into  this  lUTestment  Tbey  knew  tbat  one 
of  tbe  boaeee  rented  for  fSO  a  month  and  tbe 
other  for  $4fi  a  month.  We  have  not  ovw- 
looked  tbe  fact  that  both  of  them  teetlfled 
tbey  relied  wholly  iqion  Mr.  Dean'i  Jud|^ 
ment,  and  had  no  knowledge  of  the  consid* 
eratlon  nntU  after  Mr.  Dean's  death.  And 
yet  Mlaa  Skeldlng  prepared  a  paper  In  bar 
own  bandwritlnc  as  early  as  October,  1889, 
showing  that  the  valne  pnt  npon  the  two 
^perttes  was  (17,60a  Harry  S.  Dean  tee- 
tlfled be  bad  a  talk  with  Mrs.  Skeldlng.  la 
wblcb  she  told  htm  that  tbe  cost  of  one 
honee  was  |9,000  and  the  other  $8,500,  and 
that  be  also  had  a  talk  with  Miss  Skelding. 
and  as  the  result  of  It  credited  his  father's 
estate  in  the  account  of  his  mother  as  ex- 
ecntrlz  by  lots  83  and  86.  $17,628.20.  The 
final  account  of  Mrs.  Dean  as  execntrU  oi 
ber  husband's  estate  wu  filed  in  October, 
1001.  It  contained  tbe  above  credit  It'also 
contained  nearly  60  items  of  $45  and  $60 
each  for  rent  received  from  the  Sibley  prop- 
erty. On  the  back  of  this  report  la  the  fol- 
lowing Indorsement:  "We  the  underslgnedt 
sole  benefldarles  by  and  nnder  the  last  will 
and  testament  of  Samnel  M.  Skeldlng,  de- 
ceased, do  hereby  certify  that  we  have  «c- 
amlned  the  foregoing  account,  and  find  the 
same  to  be  correct,  and  we  do  hereby  consent 
to  the  allowance  thereof,  and  ask  tbe  conrt 
to  accept  the  same.  Fannie  B.  Skeldlng. 
Canie  S.  Skeldlng."  The  first  Item  on  the 
credit  side  was  **Boiight  lots  No.  38  and  86 
Sibley,  $17.629.9a"  It  voold  seem  that  even 
a  casual  examination  would  dlscorer  this 
Item.  This  final  account  was  allowed,  tbe 
trustee  discharged,  and  tbe  bond  canceled 
December  8,  1001.  We  have  not  overlooked 
the  claim  of  complainants  that  this  Indorse- 
ment was  made  at  the  request  of  Howard  S. 
Dean  without  their  knowing  what  the  pa- 
per contained.  Tbe  fact  is,  however,  that 
this  paper  was  sent  to  them.  They  bad  It 
for  sevoal  days,  a^ned  1^  and  then 
turned  It 

Nor  bavj  we  overlooked  the  claim  of  coun- 
sel, and  we  quote  from  their  brief:  "And 
now  comes  the  most  convincing  act  of  all. 
This  last  lot  was  deeded  in  January,  1800. 
On  Mardi  0th  following  be  files  his  final 
accoant  as  executor,  and  purposely  avoids 
mention  of  these  inirchasea  of  real  estate, 
hut  reports  to  the  probate  court  tbat  he  has 
cash  on  band.  A  comparison  of  this  report 
with  the  Journal  from  which  It  la  taken 
shows  how  these  real  estate  items  were  pur- 
posely omitted.  In  the  disbursements  com- 
mencing the  year  1808  we  have  first  the  date 
January  27th,  then  February  8th.  Turning  to 
the  Journal  we  find  interlined  between  these 
two  dates  the  entry.  'February  2nd,  Harry  J. 
Dean,  $0,000.'  Again,  commencing  with  the 
year  1800,  in  the  report  we  find  tbe  ftnt  item 


Is  Jannaiy  81,  'Detroit  Wkter  Works,  $2.96.' 
Turning  to  the  Journal  entry  from  which 
this  was  taken  we  find  these  two  Itraos  wwe 
omitted,  'January  Seth,  Harry  J.  Dean,  $7,- 
OOOf  'January  26th,  Harry  J.  Dean,  $83L70.' 
What  possible  object  oould  tbe  tmstoe  have 
had  In  omitting  these  Items  but  that  of 
concealing  the  fact  from  the  probate  court, 
knowing  tbat  he  had  c<Hnmltted  a  groas 
breach  of  trust?"  We  think  an  examinatlcm 
of  Um  items  of  the  aoeonnt  Is  a  complete 
answer  to  tbe  inference  sought  to  be  drawn. 
It  purports  to  be  tbe  account  at  Mr.  Dean 
as  i^cntM,  and  not  as  trustee.  Attadwd  to 
It  Is  a  reetipt  for  tbe  balance  mnnii^  from 
Mr.  Dean  as  trustee  to  Mr.  Dean  as  executor. 
In  It  Mr.  Dean  charges  himself  with  11  dif- 
fer«it  items,  $60  each,  ot  rmt  rectived  from 
Mr.  Stelnfeld,  the  tenant  In  the  Sibley  honae, 
and  credits  himself  with  a  payment  made  In 
1808,  "October  12.  Gray  for  giate  at  35 
Sibley  8t  $6.00."  There  Is  a  signed  state- 
ment on  tbe  back  of  this  account  signed  by 
tbe  complainants,  stating  they  have  oamin- 
ed  It  that  it  was  correct  and  asking  tbat  it 
be  allowed;  and  it  was  allowed.  If  Mr. 
Dean  was  attempting  to  conceal  this  sale 
from  ttie  court  it  is  hardly  credible  be  would 
have  pnt  In  these  eleven  Itans  about  tbe 
rent  and  the  one  about  tbe  grate. 

It  will  not  do  to  dispose  of  this  case  with- 
out remembering  James  N.  Dean  is  not  here 
to  give  his  version  of  the  transaction.  In 
his  lifetime  be  bad  the  reputation  of  being 
an  honest  man.  He  had  the  confidence  and 
respect  not  only  of  Mr.  Bkeldiug  during  his 
lifetime,  but  of  Mrs.  Skelding  and  her  daugh- 
ter. As  late  as  July,  1900,  Mrs.  Skelding 
made  a  will,  which  provided  that  if  she 
survived  her  daughter.  In  case  he  was  then 
living,  tbat  James  N.  Dean  should  have  the 
house  and  lot  at  No.  83  Sibley  street  and 
$5,000,  evidenced  by  a  note  which  she  then 
held  of  tbe  Harry  J.  Dean  Company.  The 
conclusion  we  reach  from  a  careful  reading 
of  this  voluminous  record  Is  ttiat  it  was  talk* 
ed  over  between  these  adult  women  and 
Mr.  Dean  that  he  needed  the  money  in  bis 
business  which  was  invested  In  these  two 
houses,  and  that  it  would  be  of  mutual  bene- 
fit for  the  complainants  to  use  the  money 
which  was  In  the  bank,  drawing  a. low  rate 
of  interest  to  buy  these  respective  pieces  of 
real  estate  which  were  bringing  a  good  ren- 
tal at  tbe  prices  Mr.  Dean  credited  himself; 
tbat  aftw  these  suggestions  were  made  th^ 
were  discussed  by  tbe  mother  and  daughter, 
and  they  decided  it  would  be  a  good  thing 
to  do,  and  it  was  done,  the  first  deed  being 
made  in  January,  1808,  and  the  second  one 
in  January.  1880;  and  that  from  that  time  un- 
til this  bill  was  filed,  more  than  four  years 
later,  and  two  years  after  the  death  of  Mr. 
Dean,  they  regularly  received  rent  for  this 
property,  it  being  collected  by  the  trustees, 
and  going  Into  th^  account  It  was  not 
until  two  years  after  Mr.  Dean's  death,  and 
after  property  generally  In  tbat  neighborhood 
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depreciated  In  ralne,  that  any  attempt  was 
made  to  repudiate  this  tiansactlOD.  We 
tUnk  this  attempt  comes  too  Jate,  and  that 
complalmiDts  should  retain  the  Slhl^  street 
Tpraperty  at  the  price  charged. 

We  have  considered  the  Item  allowed  for 
expenses  and  attomeT's  fees.  Mr.  Dean  was 
allowed  nothing  for  his  serrlces,  and  we  are 
not  Inclined  to  dtotnrb  the  allowance  made 
him  for  these  disbursements. 

The  decree  Is  reversed,  and  one  may  be  en- 
tered here  In  accordance  with  this  opinion. 


FULLBB  T.  ANN  ARBOB  B.  00. 
(Snpreme  Court  of  Michigan.    July  21,  1906.) 

1.  IHJVBT  TO  SlBVANT— NeOUOKKOK  OF  MAS- 
TER—E  VI DBNCT—SUFFICI K  N  CT. 

A  servant,  while  repairiDg  a  railroad  car 
tor  his  master,  threw  a  wrench  therecm,  strik- 
iag  a  torpedo,  which  exploded,  Injuring  him. 
He  recognized  the  torpedo  as  one  nsed  oy  the 
master,  oat  it  was  not  shown  how  It  hapitened 
to  be  on  the  car,  or  who  put  it  there,  or  bow 
long  it  bad  been  there.  Held,  aa  a  matter  of 
law,  not  to  show  actionable  negligence  on  the 
part  of  the  master,  In  failing  to  furnish  a  safe 
place  for  the  servant  In  which  to  wotk. 

2.  Tbiax— Sttbiiissior  to  Just— BviDKroB— 
SumoiENCT. 

It  Is  error  to  snbmlt  a  cause  to  a  jury 
where  the  evldwce  only  enables  the  Jury  to 
guess  as  to  which  one  of  sev^al  caoses  pro- 
duced a  certain  result 

I£d.  Not& — For  cases  in  point,  see  vol  46, 
Cent.  Dig.  Trial,  I  338.] 

3.  Injitbt  to  Sbhvant— HAPPEKiNa  or  Aooi- 

DENT— PSiaSUMPTIONB. 

The  mere  occurrence  of  an  accident  re* 
suiting  In  a  servant**  injury  raises  no  presnmp- 
tion  of  negligence  on  the  master's  part. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  fi  881.] 

Error  to  Olrcult  Court,  Shiawassee  Coun- 
ty; Steams  F.  Smith,  Judge. 

Action  by  William  Fuller  against  the  Ann 
Arbor  Rsilroad  Company.  There  was  a  ver- 
dict for  plaintur,  and  defendant  brings  error. 
Beversed. 

Argued  before  QABPBNTBB,  McALVAT, 
OBANT,  MONTOOMERT,  and  OSTRAN- 
DBB,  JJ. 

T.  W.  Whitney  (Alex.  L.  Smith,  of  counsel), 
for  appelant  Watson  ft  Chapman,  for  ap- 
pellee 

GABPBNTEB,J.  Plalntltt  brought  suit  to 
recova  compensation  for  personal  Injuries. 
In  the  court  below  he  recovered. a  verdict 
and  Judgment  The  facts  are  these:  Plain- 
tiff was  a  car  and  truck  repalrw  in  defend- 
ant's employ,  working  in  its  Owosso  yardoi 
While  repairing  a  car  truck,  he  threw  a 
wrench  on  the  cari  The  wrench  struck  a 
topedo  lying  on  the  car,  tbe  torpedo  explod- 
ed, and  plaintiff  was  injured.  Plaintiff  tes- 
tifies that  he  recognised  tbe  torpedo  as  one 
of  those  used  by  defendant  He  did  not 
know  how  the  torpedo  happraed  to  be  on 
the  car  or  who  put  it  there,  never  had  seen 


oue  there  before,  and  never  could  learn  from 
'any  one  how  this  got  there.  Defendant  ctm- 
tended  in  the  court  below,  and  contends 
here,  that  from  this  testlmray  no  infiezmce 
of  negligence  could  be  drawn,  and  tberefore 
that  the  trial  court  erred  In  not  directing  a 
verdict  for  defendant 

If  defendant  Is  responsible  for  idalntUTa 
Injuries,  it  is  so  responsible  because  It  fail- 
ed In  the  duty  it  owed  plalntlfl  to  furnish, 
him  a  safe  place  in  whi<di  to  work.  De^ 
fendantfs  obligation,  as  an  employer,  to  fnr- 
nlsh  to  plaintiff,  as  an  employ^,  a  safb  place 
hi  which  to  work  is  an  obligation,  not  of 
Insurance,  as  urged  1^  plaintUTs  connseU 
but  of  diligence.  This  obligation  was 
formed  If  defendant  ezerdsed  due  care.  D»* 
fendant  Is  not  llaUe,  therefore,  unless  It  was 
guilty  M  some  neglect.  It  is  not  liable  un- 
less Uie  presence  of  the  txnpedo  on  tbe  car 
resulted  from  defendant's  ne^lgence.  Tbsn 
is  no  evidence  of  this  negligence  unless  that 
negligence  may  be  Inferred  from  the  fact 
that  the  torpedo  was  cm  the  car.  Of  course, 
it  is  possible  that  tiu  torpedo  may  have  been 
placed  (m  the  car  waAec  such  elrcumstances 
as  to  make  the  conduct  of  defendant  in  fall- 
ing to  remove  it  negligent  There  is  nottilng, 
however,  to  Indicate  this.  It  may  have  been 
placed  there  a  fellow  servant  or  by  a  tres- 
paasa  only  a  short  time  beft>re  plaintiff's  In- 
jury. If  so.  It  is  clear  that  no  llaUUty 
would  be  imposed  np<m  defendant  It  Is 
obvious,  therefore^  that  the  vwdlct  In  this 
case  rested  upon  nothing  but  bare  conjec- 
ture. A  verdict  should  have  been  directed  In 
defendant's  favor,  unless  a  Jury  may,  with- 
out any  evidence  whatever,  guess  which  one 
of  several  possible  causes  produced  a  certain 
result  Thli^  we  have  htid,  th^  cannot  do. 
See  Marquette,  Houghton  ft  Ontonagon  B. 
Go.  V.  Klrkwood,  4S  Mich.  51,  7  N.  W.  200, 
40  Am.  Bep.  458;  Smith  t.  Hockenberry 
(Mich.)  101  N.  W.  207.  It  may  also  be  aald 
that  our  dedslons  (see  Toom^  t.  Iron  ft 
Steel  Works,  80  Blicb.  240,  00  N.  W.  8B0; 
Quincy  Minhig  Go.  t.  Kitts,  42  Mich.  84,  8 
N.  W.  240;  Bobtnson  v.  Wright  ft  Co.,  04 
Mich.  288,  0S  N.  W.  088)  holding  that.  In 
suits  brought  by  enpIoyAs  against  employcn 
to  recover  damages  for  personal  Injuries,  the 
occurrence  of  the  accident  raises  no  pre- 
sumption of  negligence,  are  decisive  against 
plaintUTs  right  to  recover.  It  follows  that 
the  learned  trial  Judge  erred  in  refusing  to 
direct  a  verdict  for  the  defiendant 

Jud^ent  reversed  and  a  new  trial  or- 
dered. 


BENNHnr  V.  HOUGH  et  al. 

(Snpreme  Court  of  Midilgan.   Jnly  25.  10(ff.) 

1.  Pastrbbship— Tnue  to  Lano— Bvidenck. 

Evidence  held  to  show  that  certain  lands, 
paid  for  lai^ely  with  funds  paid  into  a  part- 
nership by  one  partner  and  aiterwards  paid  by 
the  partnership  to  the  seller,  title  bo  which  was 
tak«tn  in  ^Jie  name  of  the  partner  irtio  furnUwd 
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the  money,  were  In  fact  pnr^ased  as  partner- 
ship landflL 

2.  Saiu— Dekds  Bbtwber  Pabtnebs. 

A  quitclaim  deed  from  one  partner  to  an- 
other, in  consideration  of  "one  dollar  and  other 
considerations,"  made  so  that  ttie  latter  could 
expedite  the  sale  of  partnership  lands,  leavinK 
the  accounts  between  the  partners  to  be  settled 
afterwards,  did  not  make  the  partnership  lands 
covered  by  the  deed  cease  to  be  partnerBhip 
propert?. 

Appeal  from  Circuit  Gonrt,  Wayne  County, 
la  Chancery;  George  S.  Hosmer,  Judge. 

Snlt  by  Fred  F.  Bennett  against  Edward  0. 
Hongb,  administrator  of  Lewis  O.  Hoogh,  de- 
ceased, and  others.  From  a  decree  for  com- 
plainant, defendants  aj^wal.  Affirmed. 

Argued  before  MOOBB,  Q.  J.,  and  HCAL- 
VAY,  GBANT,  MONTGOMBBT,  and  HOOK- 
ER, JJ. 

Nichols  &  Durfee  (George  Gartner,  of  coun- 
sel), for  appellants.  Maybury,  Lucking.  Hm- 
mons  &  Helfman,  for  appellee. 

McALTAT,  J.  The  bUI  of  complaint  was 
filed  by  complainant  against  the  administra- 
tor and  heirs  of  Lewis  G.  Hongh,  deceased, 
tor  an  accounting  and  settlement  of  the  part 
nersblp  affairs  of  Hon^  A  Bennett,  a  copart- 
nership composed  of  complainant,  Fred  F. 
Bennett,  and  Lewis  O.  Hough,  deceased. 
The  main  contention  Is  that  certain  lands 
held  In  the  name  of  Lewis  C.  Hough  at  the 
time  of  his  death  are  partnership  property. 
Ftom  a  decree  in  favor  of  complainant,  de- 
fendants have  appealed. 

The  facts,  briefly  stated,  are  as  follows:  In 
June,  1890,  complainant  and  his  uncle,  Lewis 
C.  Hout^  deceaaed,  entered  Into  cc^rtner^ 
ftbip  in  the  lumber  business  In  Misslssirol. 
They  resided  in  Plymouth,  Mich.  There  were 
no  written  articles  of  copartnership.  Com- 
plainant went  to  Mississippi,  wbere  a  saw- 
mill was  leased  and  some  stnmpage  pur* 
chased,  known  as  the  "Eastman  Mill  and 
Lands,"  near  EllUrrllle,  Jones  county.  The 
Brm  name  was  Hongh  &  Bennett  Complain< 
ant  was  active  manager  and  superintendent 
Mr.  Hongh  remained  in  Michigan  and  occa- 
BtonaUr  went  to  Mlsslsslpi^  The  timber  on 
the  Eastman  lands.  Instead  of  amounting  to 
3,000,000  feet  u  represented,  on  estimate 
proved  to  be  between  700^000  and  800,000 
feet  A  verbal  option  on  the  lands  In  dispute^ 
known  as  the  '3ynum  Lands,"  at  the  re- 
quest of  Bennett,  was  secured  from  the  own- 
er by  George  F.  Maxwell  to  purchase  2,10& 
acres  for  $1(^5%.  The  estimated  timber  on 
these  lands  was  14,000,000  feet.  The  pur* 
chase  was  made  for  the  i«lce  stated,  Novem- 
ber 13.  1880.  The  deed  was  made  to  L.  C. 
HougA.  Of  the  purchase  price,  flO,000  was 
forwarded  by  Mr.  Hough  from  Plymouth, 
Mich.,  in  a  draft  bom  the  Plymouth  Savings 
Bank,  payable  to  the  order  of  L.  0.  Hough, 
Indorsed  by  him  to  the  order  of  Hough  ft 
Bennett  This  draft  was  indorsed  by  Hough 
&  Bennett  (by  Bennett)  to  the  order  of  John 
H.  Byiram,  and  delivered  by  Bennett  to  him. 


T.  HOUGH.  iUf  • 

The  balance  of  the  purchase  price,  f  625,  was 
procured  from  Baum  &  Sons,  of  BUlsTlUe, 
and  given  by  Bennett  to  Mr.  Maxwell  to  hand 
to  Bynum.  The  $10,000  above  mentioned 
was  furnished  by  Mr.  Hough  by  a  loan,  se- 
cured by  a  mortgage  of  f8,000  given  by  him 
upon  bis  farm  and  a  mortgage  of  $2,000  up- 
on the  Bynum  lands.  The  Bynum  lands  were 
1V4  miles  west  from  the  Eastman  lands  at  the 
nearest  point  and  about  miles  west  from 
the  mill.  The  firm  purchased  December  21, 
188%  40  acres  from  B.  Dubois,  and  on  July 
23, 1892,  100  acres  from  Anderson.  The  Du- 
bois land  adjoined  part  of  the  Bynum  lands. 
The  Anderson  land  was  8%  miles  further 
west.  After  the  purchase  of  the  Bynum 
lands,  the  firm  built  a  tramroad  from  the 
mill  at  BUlsvIlle  to  within  1%  miles  of  the 
Bynum  lends.  The  purpose  of  the  tramroad 
was  to  convey  logs  to  the  mill.  The  route 
was  "biased"  or  laid  ont  by  Maxwell  all  the 
way  across  the  Bynum  lands.  By  reason  of 
hard  times  and  low  prices  for  Itmiber,  the 
Hough  &  Bennett  mill  ceased  operations  in 
December,  1881.  No  tbnber  was  cut  from 
&e  Bynum  lands.  !nie  Bynum,  Dubois,  and 
Anderson  lands  were  asBessed  to  Hough  ft 
Bennett  np  to  and  Including  the  year  1900. 
The  taxes  for  most  of  these  years  were  paid 
by  Maxwell  with  money  sent  by  Hough,  and 
the  tax  receipts  Issued  to  Hough  &  Bennett 
and  sent  to  Hough. 

It  is  stipulated  in  the  case  that  Bennett 
contributed  $2,100,  and  Hough  about  $2,S00, 
to  the  business  up  to  the  cessation  of  opera- 
tions In  1892.  This  does  not  Indude  payment 
for  the  Bynum  lands  and  interest  taxes 
thereon,  or  toxea  on  the  Dubois  and  Ander- 
son lands.  January  21,  1900,  Bennett  Quit- 
claimed his  Interest  In  the  Dubois  and  An- 
derson lands  for  $1  and  other  valuable  con- 
siderations. On  February  15,  1901,  Hough 
sold  by  land  contract  all  the  Dubois,  Ander- 
son, and  Bynum  lands  to  M.  M.  Parker,  of 
Elllsvllle,  Miss.,  for  $34,800,  apon  which  about 
$2(^000  bad  been  paid  when  this  suit  was 
begun,  ^ugh  died  January  11,  1902.  From 
the  time  the  mill  closed  In  1802,  until  the 
sale  of 'tiie  lands  by  Hough  to  Parker  In  1901, 
the  firm  did  no  partnership  business.  The 
books  used  by  the  firm  In  their  business  and 
the  firm  papers  and  letters  were  not  produ- 
ced upon  the  hearing.  They  were  In  Hough's- 
possession  at  Plymouth  until  1902,  and  have 
either  been  lost  or  destroyed. 

The  question  in  the  case  is  whether  or  not 
these  lands  were  purchased  as  partnership 
property.  Mr.  Bennett  was  the  active  part- 
ner and  manager  of  the  business  in  Missis- 
sippi. It  was  early  discovered  that  the  tim- 
ber on  the  Eastman  lands  fell  far  short  of 
the  amount  represented  when  the  stnmpage 
was  purchased.  An  actual  estimate  disclosed 
that  there  were  not  more  than  800,000  feet 
of  timber  out  of  3,000,000  supposed  to  have 
been  purchased.  Maxwell,  the  estimator, 
first  brought  to  the  attention  of  Bennett  that 
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the  Bynnm  lands  were  in  the  market,  and  at 
his  request  secured  an  option  for  Hough  & 
Bennett  at  f5  an  acre.  The  estimated 
amount  of  timber  on  these  lands  was  14,000.- 
000.  All  the  dealings  relatlre  to  the  Bynum 
purchase  were  with  the  firm,  through  the 
managing  partner,  Bennett  The  draft  sent 
by  Hongh  was  Indorsed  by  him  to  the  Qrm, 
and  by  the  firm  indorsed  and  paid  to  the 
owner.  The  (S25  balance  of  the  purchase 
price  was  paid  by  the  Qrm  In  cash,  secured 
by  Bennett  from  Baum  &  Sons  and  by  them 
charged  to  the  firm.  The  deed,  at  the  request 
of  Bennett,  was  made  to  Lewis  C.  Hough  as 
grantee.  For  the  reason  that  Mr.  Hough  Is 
dead  and  Mr.  Bennett  Is  prohibited  by  stat- 
ute from  testifying,  It  does  not  appear  why 
the  property  was  taken  In  Mr.  Hough's  name. 
From  the  fact  that  be  was  obliged  to  make 
a  loan  for  the  $10,000,  sent  by  draft,  and 
furnished  security  for  the  same  by  mortgages 
upon  this  and  other  property,  It  is  reasonable 
to  presume  that  it  was  because  of  that  fact. 
Other  small  parcels  of  land  were  irarchased 
soon  afterward  in  the  firm  name.  There  Is 
no  question  but  that  they  became  partner^ 
ship  property.  The  Bynum  lands  were  as- 
sessed to  Hough  &  Bennett  until  1900.  and 
tax  receipts  issued  In  their  name  sent  to 
Hough.  Hough  never  saw  these  lands  until 
after  their  purchase.  Afterwards  he  went 
over  them  with  Maxwell  twice — once  alone, 
and  once  in  company  with  Mrs.  Hough.  The 
route  of  the  tramway  was  blazed  out  by  Max- 
well from  the  mill  to  the  further  side  of 
these  lands,  and  Hough  was  taken  with  him 
along  the  whole  line,  and  talked  about  get- 
ting the  timber  out  over  the  tram.  The  rec- 
ord also  discloses  the  statement  made  by 
Hough  to  many  witnesses  during  a  period  of 
years,  calling  the  Bynum  lands  firm  property, 
and  stating  thst  Bennett  had  an  interest 
therein. 

The  evidence  appears  to  ns  to  be  conclu- 
sive that  these  Bynum  lands  were  purchased 
as  partnership  lands.  It  is  claimed  that  the 
Dubois  and  Anderson  lands,  after  the  quit- 
claim of  1900  by  Bennett  to  Hough,  ceased 
to  be  partnership  property.  The  considera- 
tion for  such  deed  was  "one  dollar  and  other 


considerations,"  and  the  testimony  of  the  no- 
tary Is  that  Hough's  explanation  was  that  he 
"wanted  the  deed  made  so  that  he  could  ex- 
pedite the  sale;  that  he  would  not  be  trou- 
bled to  get  another  conveyance;  that  they 
would  arrange  it  among  themselves;  they 
would  settle  the  matter  among  themselves 
afterwards."  The  sale  afterwards  made  in- 
cluded all  of  the  lands  in  Mississippi.  We 
are  satlsfled  that  the  quitclaim  was  given  to 
Hough  by  Bennett  for  the  purpose  stated  by 
Hough  at  the  time.  The  record  does  not  Indi- 
cate that  there  was  ever  any  settlement  at 
any  time  made  between  the  copartners  of  the 
partnership  affairs,  or  a  division  or  disposition 
of  its  real  estate.  The  clear  intention  of  the 
parties  at  the  times  of  the  purchases  of  these 
properties  was  that  these  lands  were  to  be 
held  and  used  for  partnership  purposes. 
That  the  Dubois  and  Anderson  lands  were 
so  purcbased  with  partnership  funds  Is  not 
disputed.  The  $10,000  of  the  purchase  price 
paid  for  the  Bynum  lands,  by  the  manner  in 
which  it  was  paid  into  the  firm  and  was  aft- 
erwards paid  to  the  seller  by  the  firm,  there- 
by became  and  was,  for  the  purposes  of  the 
transaction,  funds  of  the  copartnership.  The 
balance  of  $525  was  procured  as  Arm  f  nnds 
beyond  dispute. 

These  conclusions  have  been  arrived  at 
without  any  consideration  of  the  testimony 
of  complainant,  except  as  to  such  transac- 
tions on  his  part  for  the  copartnership  in 
Mississippi,  of  which  his  partner  could  have 
no  equal  knowledge,  and  of  which  he  could 
have  known  only  by  hearsay.  The  lapse  of 
time  and  delay  on  the  part  of  complainant 
before  asking  for  an  accounting  have  been 
considered.  Under  the  circumstances  of  the 
case,  we  do  not  think  that  these  facta  are 
sufficient  to  work  as  an  estoppel  against  him 
of  the  relief  sought  We  find  that  he  was 
owner  of  a  one>half  Interest  in  all  the  lands 
herein  meutjoned,  and  is  entitled  to  an  ac- 
counting with  defendants  for  his  interest  in 
the  proceeds  artstng  from  the  sale  thereof, 
and  also  of  all  the  partnership  affaln  of  said 
firm  of  Hough  &  Bennett. 

The  decree  of  the  circuit  court  li  affirmed, 
with  costs. 
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PBBBIZO  ft  aL  T.  STBPHBNSOM  TP. 
(SQpraM  OooTt  of  Iflfiihlgan.   July  26.  190&) 
HiGHWATB— Taxes— Labor  and  Momr  Tax 

— Pbopcbtt  Subject  to  AaanuxMT— In- 

COBPOKATBD  VlIXAOBS. 

Gomp.  Lews  1897,  S  4072,  nqufns  bigb- 
wKjm  to  M  maintaloed  hy  the  labor  of  Inhab- 
itanto  and  bj  aaBonment  upon  property,  and 
provide*  tiiat  for  the  expenditore  of  such  labor, 
and  for  making  Buch  asBesamentB,  the  commis- 
Bioner  of  highways  In  each  towiuhip  shall  di- 
vide his  townihip,  "excluding  Incorporated  vil- 
lages," into  80  many  road  districts  as  he  may 
judge  convenient.  Section  4073  regulres  the 
commissioner  to  report  to  tiie  annual  township 
meetinf  an  estimate  of  the  amount  of  highway 
labor  which  should  be  assessed  upon  taxable 
property  of  the  township,  and  of  the  Improve- 
ments necessary  to  be  made  In  highways,  and 
th«  amount  of  money  tax  which  should  be  lev- 
led,  '*b^<md  what  sudi  astimated  highway  la- 
bor will  aconnplish.^  Section  4074  provides 
that  the  township  meeting  may  determine  by 
vote  the  amount  of  highway  labor  and  the 
amount  of  money  tax  to  be  assessed.  Sections 
4075-4078  provide  for  the  assessment  of  the 
highway  labor  tax  by  the  commissioner,  field 
that,  while  the  labor  tax  cannot  be  assessed 
upon  territory  occupied  by  incorporated  vil- 
li^es  or  property  situated  therein,  yet  the  mon- 
ey tax  aasessed  to  supply  any  inaufflclency  In 
the  amount  raised  by  the  labor  tax  must  be 
levied  upon  all  property  of  the  township,  In- 
eluding  that  In  any  Inewporated  village  within 
its  boundaries. 

Case-Made  from  CHrcnlt  Court,  Menomtawe 
Coimty;  Joha  W.  Stone;  Judge. 

Action  by  PoUet  Perrizo  and  others  agaloBt 
the  township  of  Stephenson.  There  was  a 
Judgment  for  defendant,  and  a  case  was 
made  for  tbe  Supreme  Com-t  Affirmed. 

Argued  before  McALVAT,  BLAIB.  MONT- 
GOMERT,  OSTBANDER,  and  HOOKER,  JJ. 

F.  J.  Trndell,  for  appellants.  N.  C.  Spen- 
cer (R.  O.  Flannlgan.  of  couDBel).  for  appd- 
lee. 

UcALTAT,  J.  Plaintiffs  brought  suit  to 
recover  certain  highway  taxes  paid  under 
protest  Tbe  case  was  tried  before  tbe  court 
witbout  a  Jury,  and  Judgment  rendered  in 
favor  of  defendant 

Tbe  facta  In  the  case  were  stipulated  as 
follows:  I^at  the  highway  taxes  of 

the  defendant  township  are  not  assessed  on 
a  money  basis,  as  provided  In  subchapter  4 
of  chapter  101  of  the  Compiled  Laws  of  1897, 
bat  are  assessed  on  a  labor  basis,  as  provided 
In  lubchapter  2  of  said  chapter  101.  (2) 
Tbat  tbe  electors  of  said  township,  at  the 
annual  meeting  of  said  township  In  tbe  year 
1904,  neglected  to  vote  a  money  tax,  as  pro- 
vided by  the  second  subdivision  of  section 
4074  of  said  Compiled  Laws,  and  that  tbe 
township  board  of  said  township,  at  a  meet- 
ing thereof  held  on  the  26tb  day  of  Septem- 
ber, 1904,  ordered  to  be  levied  a  sum,  with- 
in the  Umit  provided  In  said  second  subdi- 
vision, toT  the  Improvement  of  the  roads  of 
said  township;  and  the  township  clerk  of 
said  townablp  certified  such  action  of  the 
township  board  to  the  board  of  supervisors 
of  tbe  county  of  Menominee,  and  said  board 
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of  Biq>ervlsort,  at  th^  annual  seaaloii  In  Oc> 
tober,  1904,  directed  sncb  sum  to  be  spread 
tq>on  tbe  assessment  roll  of  said  township. 
^  That  tbe  supervisor  of  said  township,  In 
■aid  year  of  1904.  assessed  the  sum  so  or- 
dered to  be  levied  by  said  .township  board 
upon  all  the  estate,  real  and  personal,  of  ev- 
ery inhabitant  of  said  township,  Including 
every  Inhabitant  within  the  incorporated  vil- 
lages of  Stephenson  and  Daggett  and  upon 
each  tract  or  pared  of  land  therein  belong: 
Ing  to  nonresident  owners;  and  tbat  In  mak- 
ing said  assessment  said  mpervlsor  did  not 
apportion  said  sum,  so  ordered  to  be  levied, 
among  the  different  road  districts  of  said 
township,  but  assessed  the  same  against  all 
tbe  property  within  said  township  and  vil- 
lages, without  reference  to  said  road  districts. 
(4)  That  the  commiasloner  of  highways  of 
said  township,  prior  to  the  year  divid- 
ed said  township  into  10  road  districts.  (5) 
That  tbe  villages  of  Stephenson  and  Daggett 
are  Incorporated  under  the  general  law  for 
the  Incorporation  of  villages,  being  Act  No. 
8.  p.  6,  Pub.  Acts  1895,  and  are  located  with- 
in the  limits  of  said  townsbip.  (6)  Tbat  the 
property  of  tbe  plaintiffs,  at  the  time  of  the 
levying  and  aasessment  of  said  highway  tax 
for  the  year  1904,  was  located  within  the 
corporate  Umlta  of  said  village  of  Daggett. 
(7)  Tbat  of  said  blgbway  tax  the  sum  of 
$^.15  was  assessed  against  the  real  and  per- 
sonal property  of  the  plaintiffs.  (8)  That  on 
the  5th  day  of  January,  1905,  tbe  plaintiffs 
paid  said  highway  tax  to  tbe  township  treas- 
urer of  said  township  under  protest  said  pro- 
test being  In  writing  and  signed  by  the  plain- 
tiffs, and  tbe  grounds  specified  therein  were 
based  upon  tbe  facts  as  herein  stipulated; 
and  tbe  treasurer,  at  the  time  of  the  making 
of  such  payment  by  the  plaintiffs,  made  a 
minute  of  the  fact  of  such  protest  on  the  tax 
roll  of  said  township,  and  in  the  receipt  giv- 
en by  him  to  said  plaintiffs.  (9)  That  within 
80  days  after  making  such  payment  under 
protest  to  wit  on  the  9th  day  of  January, 
1005,  the  plaintiffs  sued  said  township  for 
the  amount  so  paid  by  them." 

Upon  tbe  payment  of  said  highway  tax, 
plaintiffs  protested  In  writing  upon  the  fed- 
lowing  grounds:  "(1)  Because  such  tax  is 
levied  against  all  of  tbe  property  of  said 
township  indiscriminately.  Instead  of  being 
levied  against  the  property  of  each  road  dis- 
trict of  said  township.  (2)  Because  the  law 
provides  that  In  levying  such  tax  the  same 
shall  be  levied  against  the  property  of  each 
road  district,  and  that  Incorporated  villages 
shall  be  excluded  In  making  tbe  assessment 
and  levying  of  such  tax." 

The  only  evidence  introduced  in  the  case 
was  the  foregoing  stipulation  of  facts  and 
written  protest.  These  constitute  tbe  find- 
ings of  fact  by  tbe  court  in  tbe  case,  from 
which  findings  of  fact  tbe  conclusion  of  law 
of  the  court  was  that  the  plaintiff  was  not 
entitled  to  recover,  and  a  Judgment  of  no 
cause  of  action  was  rendered.    The  only 


Digitized  by 


418 


101  NOBTHWaSTBSN  aBPOBTBB. 


OUcb. 


question  In  the  case  Is  whether  the  court 
erred  In  construing  the  statnte  under  vblch 
the  highway  tax  In  qneition  was  assessed 
and  levied. 

The  highway  taxes  of  defendant  township 
were  assessed  on  a  labor  basis,  as  provided 
in  subchapter  2  of  chapter  101  of  the  Gom- 
plled  Laws  of  1697.  Section  1  of  said  sub- 
chapter 2  (section  4072,  Comp.  Laws)  reads 
as  follows:  "The  highways  of  this  state 
shall  be  opened,  Improved,  and  maintained 
by  the  labor  of  the  Inhabitants  residing  In 
and  by  assessments  upon  the  property  slta- 
ated  within  the  several  townships,  and  for 
the  more  convenient  expenditure  of  such  la- 
bor and  for  making  such  assessments  the 
commissioner  of  highways  In  each  township 
shall  divide  his  township,  excluding  incorpo- 
rated villages,  into  so  many  road  districts  as 
he  may  Judge  convenient,  and  may  vacate, 
alter,  divide  or  consolidate  such  districts,  his 
action  In  all  such  cases  to  be  entered  of  rec- 
ord In  the  township  clerk's  office,  but  no 
such  dlTlslon  shall  be  made  within  five  days 
next  preceding  the  annual  township  meet- 
ing." Section  2  (section  4073,  Oomp.  Laws) 
requires  the  commissioner  of  highways  to 
render  bis  report  or  statement  in  writing  to 
the  annual  township  meeting,  which  shall 
set  forth  among  other  things  required  as 
follows;  "Fourth.  An  estimate  of  the  amonnt 
of  highway  labor  which  In  his  Judgment 
should'  be  assessed  upon  the  taxable  prop- 
erty of  the  township  for  the  next  ensuing 
year.  Fifth.  The  Improvements  necessary  to 
be  made  in  the  highways  and  bridges  during 
the  year,  and  the  amount  of  money  tax  that 
should  be  levied  for  that  purpose  beyond 
what  such  estimated  highway  labor  will  ac- 
complish, not  exceeding  fifty  cents  upon  each 
one  hundred  dollars  of  valuation,  according 
to  the  assessment  roll  for  the  last  preceding 
year,  or  in  townships  whose  aggregate  valu- 
ation is  less  than  950,000,  a  gross  sum  not 
exceeding  two  hundred  and  fifty  dollars." 
Section  8  (sectim  4074.  Comp,  Laws)  pro- 
vides that  this  statement  shall  be  presented 
to  the  next  annual  township  meeting,  and 
such  meeting  "may  determine  by  a  major- 
ity of  the  electors  present  or  voting,  first, 
upon  the  amount  of  highway  labor  to  be  as- 
sessed within  the  limit  named  in  the  fourth 
subdivision  of  the  last  preceding  section. 
Second,  upon  the  amount  of  the  money  tax 
to  be  assessed  within  the  limit  prescribed  by 
the  fifth  subdivision  of  the  last  preceding 
section,  [and]  the  sum  so  voted  shall  be  lev- 
led  and  collected  In  the  same  manner  as  oth- 
er township  expenses."  Section  4  (section 
4075,  Comp.  Laws)  provides  that.  In  case  the 
electors  at  said  annual  meeting  neglect  or  re- 
fuse to  vote  any  rate  of  highway  labor  to  be 
assessed  as  above  required,  the  highway  com- 
missioner may  assess  not  exceeding  one-half 
day's  labor  upon  each  flOO  of  valuation, 
"and  in  case  such  electors  stiall  neglect  or 
refuse  to  vote  a  money  tax  as,  by  the  sec- 
ond subdivision  of  the  preceding  section  pro- 


vided, the  township  board  may  order  to  Im 
levied  BQch  sum  within  the  limit  herein  pro- 
vided BB  such  board  may  deem  necessary  for 
the  Improvement  of  roads  and  bridges."  Sec- 
tions 6-7  (sections  4076-4078,  Comp.  Laws) 
provide  for  the  assessment  of  the  highway 
labor  tax  npon  all  the  property  in  each  toad 
district  in  his  township  by  the  highway  com- 
missioner upon  separate  lists,  duplicates  of 
which  must  be  made  by  the  township  clerk, 
one  of  which  lists  for  each  district  to  be  fil- 
ed by  said  clerk  in  his  office,  and  the  other 
to  be  forthwith  delivered  by  the  commlsslm- 
er  to  the  overseer  of  highways  of  the  proper 
district,  with  the  warrant  of  the  c<»nml88lon- 
er  annexed  thereto. 

The  requirements  of  the  statute  hare  been 
set  out  at  length  for  the  purpose  of  clearly 
understanding  the  method  of  raising  high- 
way taxes  under  this  system  known  aa  the 
"Labor  System."  This  tax  is  to  be  raised, 
first,  by  the  assessment  of  labor  upon  all  the 
property  In  each  highway  district  In  the  town- 
ship; and,  second.  In  case  such  highway  labor 
is  not  sufficient  to  provide  for  the  Improve- 
ments necessary  to  be  made  In  the  highways 
and  bridges  during  the  year,  by  a  money  tax 
to  be  levied  for  that  purpose,  both  the  labor 
and  the  money  tax  to  be  restricted  In  amount 
by  the  statute.  The  labor  tax  Is  entirely  in 
the  hands  of  the  commissioner,  as  far  as  its 
assessment  and  apportionment  are  concern- 
ed, and  must  be  so  assessed  only  upon  the 
property  included  In  the  several  road  '  dis- 
tricts of  the  township.  It  Is  clear,  from  sec- 
tion 4072,  that  the  road  districts  do  not  In- 
clude the  territory  occupied  by  incorporated 
villages,  and  therefore  that  no  labor  tax  could 
be  assessed  upon  such  territory  or  property 
therein. 

The  clause  "excluding  Incorporated  Til- 
lages" was  Inserted  In  this  section  by  the 
amendment  of  1887.  It  is  claimed  by  the 
plaintUf  that  this  amendment  was  made  by 
the  Legislature  to  meet  Qie  decision  of  the 
court  in  the  case  of  Ryerson  v.  Townslilp, 
52  Mich.  609.  18  N.  W.  and  to  grant  re- 
lief to  tacorporated  villages  from  the  bur- 
den thereby  Imposed,  and  that,  In  the  case 
of  Auditor  General  v.  Railway,  116  Mich. 
122,  74  N.  W.  605,  the  fact  that  section  4072, 
Comp.  Laws,  had  been  so  amended,  was  not 
called  to  the  attention  of  the  court.  In  both 
the  cases  above  cited  ttils  court  held  that  a 
highway  money  tax,  under  subchapter  2  of 
chapter  101  in  question,  must  be  levied  upon 
all  the  property  of  the  township.  Including 
that  of  any  Incorporated  village  within  its 
boundaries.  We  do  not  think  the  section  aa 
amended  will  bear  the  construction  for  which 
contention  is  made  In  plaintiffs'  protest  and 
before  this  court  that  Incorporated  villages 
are  to  be  excluded  from  assessment  for  high- 
way taxes  levied  under  this  chapter.  The  as- 
sessments referred  to  In  section  4072  are  the 
assessments  of  highway  labor,  which  are 
made  against  all  the  property  In  the  highway 
districts,  and  such  assessments  upon  any 
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lands  not  paid  by  labor  or  commuted  are  re- 
turned, and  levied  npon  tald  lands,  and  col- 
lected m  tbe  same  manner  that  the  contin- 
gent charges  of  tbe  township  are  collected. 
The  statute  as  amended  reads:  "For  mak- 
ing Bocb  assessments  the  commissioner  of 
highways  In  each  township  shall  divide  the 
township,  excluding  incorporated  villages, 
Into  ao  many  road  districts  as  he  shall  deem 
convenient"*  This  amendment  excluded 
from  any  road  district  tbe  territory  Included 
In-  Incorporated  villages.  To  hold  that  any- 
thing further  was  Intended  would  be  a 
strained  constmctlon. 

Section  4074,  Comp.  Laws,  provides  for  tbe 
levy  and  collection  of  tbe  money  tax  for  the 
Improvements  of  highways  and  bridges  In  a 
township,  beyond  what  tbe  estimated  high- 
way labor  win  accomplish.  With  this  levy 
and  assessment  of  this  tax  the  commissioner 
has  nothing  to  do.  It  Is  voted  by  tbe  elec- 
tors at  the  annual  township  meeting.  All  the 
electors  of  the  township.  Including  those  re- 
siding within  Incorporated  villages,  are  enti- 
tled to  participate.  This  section  also  pro- 
vides that  It  shall  be  levied  and  collected  In 
tbe  same  manner  as  other  township  expenses. 
In  the  case  of  Byerson  v.  Laketon,  above 
dted,  this  comt  considered  at  length  and 
with  care  tbe  matter  of  raising  this  money 
tax  under  this  statute.  Tbe  court  said:  "It 
was  p^ectly  competent  for  the  Legislature 
to  provide  that  all  the  taxable  property  In 
the  township  should  be  assessed  for  tbe  re- 
pairs and  improvements  of  highways  in  the 
township,  although  those  highways  should 
lie  wholly  outside  of  the  village.  Not  the 
least  expense  in  keeping  up  highways  is  the 
building,  repairing,  and  preservation  of 
bridges.  There  Is  no  good  reason  why  the 
property  lying  vrltbln  the  village  should  not 
bear  its  Just  proportion  of  this  burden.  The 
Legislature  was  careful  to  provide  that  the 
whole  township  should  bear  the  expense  of 
keeping  tbe  bridges  on  its  highways  in  re- 
pair, even  when  they  are  located  within  tho 
corporate  limits  of  the  village."  Aud,  fur- 
ther, as  to  those  entitled  to  vote  this  tax: 
"No  distinction  Is  made  between  those  resid- 
ing within  and  those  without  the  corporate 
limits  of  the  village.  Those  wtthfn  are  re- 
garded as  citizens  of  the  township  and  as  be- 
ing mindful  of  its  welfare,  and  the  law  had 
vested  In  all  tbe  electors  indiscriminately  the 
power  of  imposing  this  money  tax."  Tbe 
amendment  referred  to  was  part  of  the  stat- 
ute at  the  time  this  court  passed  upon  tbe  case 
of  Auditor  General  v.  Railway,  supra.  An 
examination  of  the  record  and  briefs  In  that 
case  shows  that  this  amendment  Is  not  refer- 
red to.  It  bad  been  upon  tbe  statute  books 
for  10  years,  and  the  presumption  Is  that 
both  court  and  counsel  considered  that  no 
change  had  been  made  In  tbe  statute  relative 
to  the  assessment  of  this  money  tax,  rather 
than,  as  claimed  by  plalntlCFs,  that  the 
amendment  bad  been  entirely  overlooked. 
Our  construction  la  that  no  change  had  been 


made  In  that  regard,  and  we  hold  that  this 
case  is  controlled  by  the  two  cases  cited 
above.  Tbe  contention  of  plalntUts  relative 
to  this  amendment  cannot  be  sustained. 

The  Judgment  of  tbe  circuit  court  Is  aflSrm> 
ed. 


TROMBLY  V.  KLERST. 
(Supreme  Court  of  Michigan.    July  21,  1806.) 

1.  OlFTS— DBLIVKBT— NKEBSXTT. 

Where  tbe  payee  of  a  note  told  ttie  maker 
that  he  need  only  pay  the  interest,  and  tbe  debt 
would  be  canceled  by  vill  at  tbe  payee's  death, 
but  retained  possession  of  the  note,  there  was 
no  such  delivery  as  to  constitute  a  gift  of  tiie 
note  by  the  payee  to  the  maker. 

[Ed.  Note.— For  cases  In  point;  see  vtd.  24, 
CeBt.  Dig.  Gifts,  I  S8.] 

2.  CoirraAOTS— CoNsioKaATioM. 

An  agreement  by  the  payee  of  a  note  to 
cancel  tbe  same  at  hu  death,  by  wUl.  upon  the 
regular  payment  of  interest  by  the  malier,  was 
without  consideration  and  void. 

[Ed.  Note. — For  cases  In  poin^  see  vol.  11, 
Gent.  Dig.  Oontmcta,  1 284J 

Error  to  Olrcuit  Gourt,  Wayne  County; 
Morse  Rohner^  Judge. 

Action  by  Robert  Trombly,  guardian  ot 
die  iterson  and  estate  of  Joseph  Bnhler,  an 
Incompetent  perwm,  against  Andrew  Klersy. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

This  suit  Is  based  upon  a  promissory  note 
dated  February  8,  1900,  for  $1,000,  made  by 
defendant,  and  payable  to  the  order  of  Jo- 
seph Buhler,  an  Incompetent  person,  of 
whose  person  and  estate  the  plaintiff  was 
duly  sKwlnted  guardian.  With  the  plea, 
notice  was  given  that  said  note  was  given 
by  Joseph  Buhler  to  defendant  upon  condi- 
tion that  defendant  "pay  to  said  Buhler  in- 
terest upon  said  principal  sum  for  and  dur- 
ing the  natural  life  of  said  Joseph  Buhler 
at  the  rate  of  five  per  cent  per  annum,  and 
that  he  (said  Joseph  Buhler)  had  canceled 
said  principal  Indebtedness,  as  evidenced  by 
said  note,  by  testamentary  bequest  In  bis 
(said  Joseph  Bubler'a)  laat  will."  The  note 
was  a  renewal  of  one  for  the  same  amount 
executed  In  1894.  Defendant  admitted  the 
receipt  of  the  money  and  the  payment  of 
Interest  Plaintiff  testified  that  in  December, 
1890,  he  had  a  conversation  with  Mr.  and 
Mrs.  Buhler,  in  which  they  said  -that  after 
their  death  everything  would  be  free  and 
clear,  and  that  all  be  had  to  do  was  to  pay 
tbe  Interest;  that  the  debt  was  to  be  can- 
celed by  will,  as  was  also  another  Indebted- 
ness of  $12,000  from  the  defendant  to  Mr. 
Buhler,  secured  by  mortgages,  but  that  noth- 
ing of  that  kind  was  said  when  be  borrowed 
the  money.  One  witness  (a  Mrs.  Rommecb) 
testified  that  after  Mrs.  Bubler'a  death  Mr. 
Buhler  said  to  tbe  witness  "that  every- 
thing Mr.  Klersy  owed  him — the  whole 
thing — be  should  pay  tbe  Interest  on  it  now, 
because  he  had  to  live  on  the  Interest,  but 
after  his  death  everything  should  be  his"; 
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that  Mr.  Bnhler  made  a  will  with  each  a  pro- 
vlsloa  In  It,  and  that  she  was  present  at  the 
time.  The  scrivener  who  drew  the  will  teo- 
tlfied  that  the  will  th^  drawn  did  not  con- 
tain such  a  provision,  and  that  that  will  was 
not  now  in  existence.  There  is  no  evidence 
of  the  execution  of  another  will.  The  court 
directed  a  verdict  for  the  defendant  on  the 
ground  that  there  was  no  evidence  of  a  gift 
Argued  before  OARPSNTBB,  McALYAT. 
GRANT.  M0NT60MBBT.  and  OBTRAN- 
DBR,  JJ. 

WllUam  Look,  for  appellant  De  Fotegt 

Faine,  for  ai^ellee. 

QRANT,  J.  The  instruction  was  correct 
Mr.  Buhler  retained  the  possession  of  the 
note,  and  the  record  U  barren  of  any  evi- 
dence tending  to  show  that  he  delivered  it 
to  the  defendant  or  to  any  one  for  him. 
The  delivery  essential  to  constitute  a  gift 
was  therefore  wanting.  If  it  be  insisted 
that  there  was  an  agreement  to  cancel  the 
note  at  his  death  by  will,  upon  the  regular 
payment  of  interest  such  an  agreement  was 
without  consideration  and  void.  The  same 
defense  was  made  by  this  same  defendant  In 
a  suit  to  foreclose  the  mortgages,  and  the 
same  testimony  Introduced  to  defeat  the  suit; 
and  we  held  that  there  was  no  gift  and  no 
consideration  for  any  promise  to  cancel  the 
debt    102  N.  W.  638. 

We  find  no  error  In  the  rulings  9f  the 
court  In  ^eluding  testlnMmy. 

Judgment  affirmed. 


HEMBT  T.  DETROIT  UNITED  RT. 
(Sapreme  Court  of  Hicbigao.    July  24,  190S.) 

1.  CaBBIEES— IHJUBIES  TO  PABCTNQFSH— DAK- 

A0E8— I  NffTBUCnONS. 

Where,  ia  an  action  for  Injuries  to  a  pa*- 
■enger,  plaintiff  claimed  that  her  injuries  had 
caused  the  indefinite  postponement  of  a  con- 
templated marriage,  an  instruction  that  If  her 
injuries  would  preclude  her  working  in  any 
capaelt]%  acting  as  a  housewife,  that  was  a 
matter  for  the  Juir  to  consider,  as  it  was  quite 
possible  that  the  injuries  were  auch  as  to  pre- 
clude her  from  being  married  for  some  time, 
was  not  objectionable  as  permitting  Uie  Jury  to 
give  compensation  for  tiie  value  of  earnings  lost 
by  plaintiff  as  a  housewife. 

2.  SAin— Vasiaiioi)— Objbotxohs  Not  Baiskd 
AT  Tbial. 

An  objection  that  a  declaration  averred 
that  plaintiff  was  so  Injured  that  she  oonld 
never  be  married,  while  the  evidence  showed 

that  her  marriage  was  merely  postponed,  mere- 
ly raised  the  question  of  variance,  and,  not 
having  been  presented  to  the  trial  court,  was 
insufficient  to  justify  a  claim  on  appesi  that 

?ilalutiff  was  not  entitled  to  tecover  damages 
or  the  postponement  of  her  marriage. 
8.  Same— Eleubnts  of  Dauaqe. 

Where,  in  an  action  for  injuries  to  a  paa- 
senger,  there  was  evidence  that  before  plain- 
tiri  Injury  the  day  for  her  marriage  tiad  been 
set  and  preparations  were  then  being  made 
therefor  and  that  after  the  injury  the  marriage 
was  inaefinitely  postponed  because  of  her  in- 
juries, which  were  permanent  snch  proctf  was 
snfficientiy  definite  to  warrant  a  recovery  for 
tha  postponement  of  plaintUTs  marriage. 


4.  Save— RxQunnD  ^isiBuonoHi  —  Hoiki- 

ITCATIOn. 

Defendant  requested  a  ehai^e  that  plain- 
tiff could  not  recover  for  any  aggravation  c£ 
any  disease  or  condition  that  existed  prior  to 
the  day  of  the  accident  as  the  declaration  did 
not  count  for  any  aggravation  of  any  pre-ex- 
isting ccmdition,  which  the  court  gave;  adding 
that  ha  did  not  understand  the  testimony  on 
plaintiff's  part  to  be  that  she  suffered  from  any 
of  the  Injuries  complained  of  prior  to  the  ac- 
cident and  that  therefore  there  could  be  no 

Sluestion  of  aggravation  to  be  presented  to  the 
ury.  field,  that  the  court's  statement  was  the 
mwe  repetition  of  a  thouriit  already  express- 
ed, and  did  not  destroy  the  force  of  the  re- 
quest 

5.  Sahk— TBU£r-MuconovoT  ov  CoxjviaxL — 
Abquhsnts. 

Where,  in  an  action  for  injuries  to  a  pae- 
wenger,  defendant's  export  had  made  an  exam- 
ination of  plaintiff,  during  whldi  he  cartied 
away  aome  pus  aischari^  from  pUIntiffa 
womb,  for  the  purpose  of  making  a  microsco^ 
leal  examination,  but  there  was  nothing  in  his 
testimmy  to  Indicate  that  sndi  examination 
waa  not  necesssry,  or  that  the  witnia  was 
moved  by  a  purpose  or  desire  to  discover  that 

}>laintlff  was  afflicted  with  gonorrhea  or  syph- 
lis,  a  statement  made  by  plaintiff's  connsel 
to  tiie  jury,  in  which  he  claimed  that  such  mi- 
croscopical examination  was  unnecessary,  and 
had  been  made  by  the  witness  for  the  purp<M« 
or  with  the  desire  of  discovering  that  plaintiff 
was  afflicted  with  gonorrhea  or  syphifisy  was 
prajndidal  error. 

6.  Sa»— BmuBU  or  Gotnn— Ousnro  Bb- 

BOB. 

Mere  remarks  by  the  court  that  none  of 
the  physldans  had  resson  to  believe  that  there 
waa  any  reason  for  them  to  look  for  such  dis- 
orders, and  tiiat  the  remarks  <^  connsel  were 
unwarranted,  whereupon  plaintiff's  counsel  stot- 
ed  that  he  would  drop  the  matter,  and  requested 
the  court  to  Instruct  the  jury  on  the  point  to 
which  the  court  stated  that  all  that  was  esseo- 
tial  had  been  said  on  tha  sobject  were  insuffi- 
cient to  enre  the  error. 

Brror  to  Circuit  Gonrl^  Wayne  County; 
George  S.  Hoamer.  Judge. 

Actum  bf  N^lle  B.  Bem^,  by  her  next 
friend,  against  the  Detroit  United  Ballway. 
From  a  Jtidgm«it  In  favor  of  plalntU^  de> 
fendant  brings  errw.  Beroraed. 

Argued  before  CABPBNTBB,  McALVAT. 
GRANT,  MONTGOMERY,  and  HOOKER,  3 J. 

GorllsB,  Leete  &  Joslyn,  for  appellant: 
Lo^^  Trevor  &  Brown,  for  appellee. 

CARPENTER,  J.  While  plaintiff  was  rid- 
ing as  a  passenger  on  one  of  defendant's  cars, 
a  collision  occurred  between  said  car  and  an- 
other  car  following  it  on  the  same  track.  It 
is  tile  claim  of  plalntUI  that  as  a  result  of 
this  collision  she  was  first  thrown  violently 
forward  against  the  bade  of  the  seat  In  front 
of  her,  and  then  back  against  the  seat  upon 
which  she  was  sitting;  that  her  womb  was 
thereby  displaced,  her  coccyx  fractured,  and 
her  sciatic  nerve  injured;  and  that  in  con- 
sequence thereof  a  marriage  then  contracted 
was  postponed  Indefinitely.  She  brought  this 
suit  and  recovered  a  Judgment  of  $5,000  In 
the  court  below.  Defendant  asks  us  to  re- 
verse that  Judgment  for  various  grounds,  all 
of  which  go  to  the  measure  of  damages. 

1.  The  court  charged  tbo  jnrj  as  follows: 
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**If  ber  Injuries  were  such  as  would  preclude 
her  earning  anything  In  tbe  future,  or  would 
{wednde  her  working  In  any  capacity — acting 
u  a  hotuewife — of  course^  that  U  a  matter 
tar  yon  to  take  Into  consideration.  •  •  • 
I  do  not  mean  to  say  •  *  •  that  If  she 
were  to  be  married  It  would  be  expected  that 
she  would  earn  by  working  In  a  store,  as  she 
has  In  the  past;  still  she  might  be  physical- 
ly unable  to  do  housework.  *  *  *  It  is 
quite  possible,  gentlemen  of  the  Jury,  that 
the  Injuries  are  such,  and  yon  may  find  them 
to  be  such — because  the  extent  of  the  la- 
Jmies  iB  wholly  for  yon,  and  not  for  me — 
as  to  preclude  her  from  being  married  for 
perhaps  some  time."  Defendant  contends 
that  tbe  court  erred  In  giving  the  foregoing 
instmction,  because  there  was  no  evidence 
whatever  of  the  value  of  plalntUTs  earnings. 
This  objection  proceeds  upon  the  assumption 
that  this  Instruction,  propo'ly  construed,  per- 
mitted the  Jury  to  give  com[>enBatlon  for  the 
value  of  earnings  lost  by  plaintiff  as  a  house- 
wife^ Tblfl  la.  In  onr  Judgmoit,  a  mistaken 
constmctlon  of  the  chai^  The  Jury  are  not 
told  to  make  allowance  for  earnings,  but  to 
consider  plalntitTs  Incapacity  to  do  work  as 
a  housewife,  and  this  In  connection  with  the 
statement  that  they  may  And  plaintiff's  In- 
juries may  preclude  her  from  being  married 
for  sMoe  time.  The  effect  of  this  instmction 
Is  to  say  to  the  Jury  that  they  may  consider 
plaintiff's  Impaired  capacity  to  act  as  a  house- 
wife. In  determining  whether  bef  Injuries  are 
such  as  to  postpone  her  marriage.  This  is 
not  error.  If  plaintiff  bad  a  right  to  damages 
for  the  postponement  of  h^  marrl^e. 

2.  We  therefore  consider  defendant's  claim 
that  plaintiff  had  no  right  to  damages  for  the 
poetponement  of  het  marriage.  It  Is  contoid- 
ed  that  she  had  not,  for  t^o  reasons:  (a) 
Because  the  declaratltm,  properly  constmed, 
avers  that  tbe  plaintiff  is  so  Injured  that  she 
can  never  be  married,  while  tbe  evidence 
tends  to  prove  that  her  marriage  Is  merely 
postponed.  We  answer  this  objection  by  say- 
ing that  It  merely  raises  a  question  of  va- 
riance, which  was  not  raised  in  the  court  be- 
low, and  which,  therefcn-e,  under  tbe  well-set- 
tled practice  in  this  court,  will  not  be  consid- 
ered. And  (b)  because  the  evidence  that 
plaintiff's  Injuries  postponed  her  marriage  is 
too  Indefinite  and  uncertain  to  warrant  a  re- 
covery for  that  element  There  Is  evidence 
tending  to  prove  that  before  plaintiff's  In- 
Jury  the  day  was  set,  and  preparations  were 
then  being  made  for  her  marriage,  and  that  It 
was  postponed  because  of  her  Injuries;  that 
these  injuries  are  permanent  We  think 
this  evidence  sufficiently  definite  and  certain 
to  warrant  a  recovery  for  this  element 

3.  Defendant  requested  the  court  to  charge 
"that  the  plaintiff  cannot  recover  for  any  ag- 
gravation of  any  disease  or  condition  that 
existed  i)rior  to  the  day  of  tbe  accident,  in- 
asmuch as  the  declaration  does  not  count  for 
any  aggravation  for  any  pre-existing  condi- 
tloD."  The  court  gave  this  cbargst  and  added: 


**I  think  that  la  so,  gmtlemen  of  the  Jury.  I 
do  not  understand  the  testimony  on  the  part 
of  tbe  plaintiff  In  this  case  as  that  she  was 
not  ["not"  should  probably  be  omitted]  suffer- 
ing from  any  of  the  Injuries  complained  of 
prior  to  that  time,  and  that  the  injuries 
which  she  now  suffers  are  the  direct  result  of 
the  accident  Therefore  there  can  be  no  ques- 
tion of  aggravation  to  be  presented  to  yoa" 
Defendant  contends  that  this  comment  of 
the  court  destroyed  the  whole  force  of  its  re- 
quest I  do  not  so  construe  said  comment 
I  think  the  effect  of  the  Judge's  charge  Is  to 
tell  the  Jury  that  there  could  be  no  recovery 
tor  any  aggravation  of  a  pre-existing  disease, 
ft>r  two  reasons:  Flrat  because  it  is  not 
counted  upon  in  the  declaration ;  and,  second, 
because  it  is  not  claimed  by  th^  plaintiff. 
The  lai^age  of  the  court  at  the  conclusion 
of  the  comment  "Therefore  there  can  be  no 
question  of  aggravation  to  he  presented  to 
you,"  does  not  In  my  judgment  mean,  as 
defendant's  counsel  contend,  that  there  is  no 
warrant  in  this  case  for  saying  that  none 
of  plaintiff's  complaints  do  in  fact  result 
from  an  aggravation  of  some  pre-existing  dis- 
ease. This  language  is  a  mere  r^titlon  of 
tbe  thought  already  indicated,  that  the  qnes- 
tlon  of  damages  on  that  theory  has  not  bem 
presented. 

4.  One  of  defendant's  witnesses  (Dr.  Spits- 
ley)  testified  that  he  made  an  examination 
of  the  [daintlff  a  few  days  before  the  trial 
<tbl8  examination  was  made  in  the  presence 
of  plaintiff's  counsel  and  of  physldans  chos- 
en by  plaintiff),  and  that  that  examination 
diaclosed  no  evidence  of  plaintiff's  Injury. 
On  cross-examination,  plalntlfrs  counsel 
drew  out  the  fact  that,  at  the  time  of  the 
examination,  witness  carried  away  with  him 
some  pus  discharged  from  plaintiff's  womb, 
for  the  purpose  of  making  a  mlcroscoi^cal 
examination,  and  that  he  made  that  examina- 
tion. "Q.  And  you  wanted  to  find  tbe  pres- 
ence or  absence  of  what?  A.  The  presence 
of  everything  that  Is  thwe,  and  the  absence 
of  anything  that  was  not  there.  I  was  not 
looking  for  anything  special.  *  *  *  Q. 
Did  you  find  any  infection — any  evidence  of 
infection — there?  A.  I  found  pus.  Pus 
means  infection.  •  •  •  Q.  You  wanted 
to  know  whether  there  was  a  specific  infec- 
tion there,  and  that  was  the  purpose  of  that 
microscopical  examination?  A.  I  wanted  to 
find  out  what  was  there.  Q.  That  is  why 
you  made  the  examination?  A.  I  Just  said 
I  made  the  examination  to  find  out  what 
was  there.  Q.  Answer  'Yes'  or  'No,'  Didn't 
you  make  that  examination  to  find  out  wheth- 
er there  was  any  speclflc  Infection  there? 
A.  No;  I  did  not  •  *  •  Q.  You  looked 
for  it  while  you  were  making  that  micro- 
scopical examination?  A.  Why,  certainly,  I 
looked  for  everything.  Q.  What  do  yo* 
mean  by  'specific  infection'?  A,  What  1 
mean  by  'specific  infection,'  if  I  am  talking 
about  a  case  of  diphtheria,  I  mean  diphtheria. 
Q.  WUl  you  find  diphtheria  in  the  uterus} 
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A.  Tea;  sometlines.   •  *  *  Q.  I  am  takr 

ing  you  by  specific  Infection  in  the  uterus? 
A.  What  kind  that  might  occur  there?  Q. 
What  are  they?  A.  Many  might;  the  dif- 
ferent kinds  of  puB  germs —  •  •  •  Q. 
Qo  on.  What  kind  of  speciflc  infection  would 
you  find  in  the  nterus,  or  what  would  you 
look  for?  A.  The  difEerent  kinds  of  pus  In- 
fection? Q.  What  are  tbey?  A.  They  in- 
clude the  streptococcus,  two  or  three  kinds 
of  staphylococcus,  gonococcus.  Q.  What  la 
gonococcus?  A.  Gonococcus  is  the  speciflc 
germ  that  causes  a  disease  of  the  mucous 
membrane  known  as  'gonorrhea.'  Q.  You 
find  really  diphtheria  Infectiou,  you  find  coc- 
cus infections,  and  If  you  find  any  sore  there 
it  may  be  syphilitic?  A.  Syphilitic  •  •  • 
A.  Yes,  sh-.  Q.  Specific  Infection?  A.  Yes, 
sir.  Q.  You  took  that  pus  away  upon  that 
cotton,  and  you  made  a  microscopical  exam- 
ination to  find  out  if  there  were  any  of 
these  specific  infections  there?  A.  Specific 
lufections;  yes,  sir."  In  his  closing  argu- 
ment to  the  jury,  plaintiff's  counsel  said: 
"Ijet  us  consider  the  temper  and  frame  of 
mind  of  the  experts  that  have,  testified 
against  the  plaintiff  In  this  case.  Did  you 
notice  yesterday  afternoon  when  It  took  me 
ten  or  fifteen  minutes  to  drive  Dr.  Spitzley 
Into  an  admission  of  why  he  had  put  that 
pus  from  the  womb  upon  the  cotton  and  took 
it  away?  Shrewd  Spitzley!  Shrewd,  al- 
though under  oath!  He  knew  what  I  was 
driving  at  all  the  time.  You  did  not,  per- 
haps; but  he  knew,  and  It  took  me  ten  or 
fifteen  minutes  to  get  the  admission,  but  I 
got  It.  Now,  what  did  the  pus  Indicate,  by 
the  way,  that  he  found  there?  Is  It  nor^ 
mal?  No;  no;  be  says  that  It  Indicated  that 
something  was  tbe  matter  with  that  womb; 
and  yet  ho  testifies  to  yon  tliat  be  found  that 
pus  and  took  it  away  with  him  upon  a  piece 
of  cotton.  And  the  attitude  of  this  expert 
Is  revealed  by  the  admission  which  he  fi- 
nally made  as  to  the  purpose  of  asking  wheth- 
er a  microscopical  examination  had  been 
made  of  that  pus,  and  bis  taking  away  pus 
upon  a  piece  of  cotton  for  tbe  purpose  of 
microscopical  examination,  and  making  a 
microscopical  examination.  He  wanted  to 
see  whether  that  girl  had  gonorrhea — gon- 
orrhea or  syphilis."  Defendant's  counsel  ex- 
cepted. Plaintiff's  counsel  continued:  "That 
Is  the  testimray,  If  the  court  please,  and  you 
will  remember  It  He  wanted  to  see  wheth- 
er that  girl  had  gonorrhea  or  syphilis,  wheth- 
er It  was  present  or  absent  And  that  is 
the  attitude,  genUemen  of  the  Jury,  in  which 
these  bright  honest  fair  eipert«  have  ap- 
proached their  testimony  upon  tills  case. 
Why,  gentlemen  of  the  Jury,  it  does  not  need 
ah  expert  to  know  that  you  could  tell — ^that 
a  pbysican  ought  to  tell  without  a  micro- 
scopical examination — whether  anything  of 
that  kind  was  the  matter.  *  *  *  I  had  a 
right  to  ask  that  question.  I  bad  a  right  to 
show  to  yon  tbe  kind  of  so-called  fair  ex- 
perts that  woe  teatlfying  for  the  defendant 


In  this  case,  and,  although  It  took  me  tea 
minutes —  Gonrt  (addressing  plaintiff's  coun- 
sel): Why  Is  it  unfair  •  •  *  for  tlw 
physician,  for  the  rallvay  company  to  elim- 
inate ererything  that  he  can  in  reaching  tbe 
disorder?  PlaiutUTs  Oonnsd:  Because,  gen- 
tiemen  of  tlie  jury— I  am  appealing  to  the 
common  knowledge  of  the  Jurymen  now — 
that  th^  could  tell  without  making  a  micro- 
scopical examination,  and  that  there  are  oth- 
er evidenoes,  hot  he  was  so  amdons  to  find 
oat;  and  I  think  I  hare  a  right  to  argue 
that  to  the  Jury,  that  he  eren  made—  Court: 
There  Is  no  reference  on  the  part  ot  anybody 
here,  by  anybody,  as  to  that— that  she  was 
suffering  from  any  of  those  disorders.  None 
of  the  physicians  bad  reason  to  beUere  that 
there  was  any  reason  to  look  tot  this  dla- 
ordCT,  any  more  than  anything  else.  •  •  • 
It  does  not  seem  to  me  that  the  remarks  of 
counsel  In  that  regard  are  warranted.  Plaiu- 
tUTs CSounsti:  I  will  drop  it  thai,  ratlker 
than  have  any  error.  (Defendants  counsel 
excepts  to  tbe  argument)  Plalntlirs  Coun- 
sel: In  view  of  your  honor's  ruUi^,  if  you 
will  kindly  instruct  the  Jury  on  that  point? 
Court:  I  have,  I  think,  said  all  I  think  is 
essential  to  be  said  on  that  subject"  The 
foregoing  statement  of  plalntUTs  counsel  is, 
in  effect  this:  That  defendant's  physician 
made  an  altogether  unnecessary  microscop- 
ical examination— for  his  asking  tbe  Jury  to 
say  tbat  it  was  unnecessary  was  equivalent 
to  his  affirming  tbat  it  was  unnecessary — and 
that  he  made  this  examination  for  the  pur- 
pose or  desire  of  discovering  tbat  plaintiff 
was  afflicted  with  goni»rhea  or  syphilis. 
This  statement  was  clearly  unwarranted. 
There  was  nothing  to  indicate,  and  there- 
fore nothing  to  Justify  the  Jury  in  saying, 
that  tbe  microscopical  examination  was  not 
necessary.  There  was  nothing  to  indicate 
that  in  making  that  examination  the  wit- 
ness was  moved  by  a  purpose  or  desire  to 
dlscovM  tbat  plaintiff  was  afflicted  with 
goooiThea  or  sypbllls.  The  most  that  can 
be  said  is  tbat  be  made  that  examination  to 
discover  whatever  might  be  discovered,  and 
tbat  such  examination  might  disclose  the 
presence  of  several  speciflc  gmns,  me  of 
which  was  the  germ  of  gonorrhea.  Neither 
can  we  assume  tbat  this  improper  argument 
was  not  prejudicial  to  defendant  The  ar- 
gument to  the  Jury — an  argument  which 
could  not  be  answered — that  a  witness  of 
defendant  occupying  a  Confidential  relation 
toward  plaintiff,  had  planned  this  flagrant 
violation  of  her  rights,  was  one  calculated 
to  Inflame  tbe  passions  of  the  Jury,  and  we 
are  not  convinced  that  it  did  not  have  tbat 
effect  Neither  is  this  a  case  In  which  coun- 
sel's conduct  may  be  excused  on  tbe  ground 
that  his  language  was  unpremeditated  or 
brougbt  about  by  Improper  remarks  of  op- 
posing counsel.  On  the  contrary,  It  la  evi- 
dent that  he  designedly  brought  out  tbe  tes- 
timony which  served  as  a  text  for,  but  which 
did  not  Justify,  his  impn^r  and  unwar* 
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ranted  nmark.1.  Nor  do  I  tbink  tbat  tbe 
statement  of  tbe  trial  Judge  that  tbe  ranarka 
were  nmrarranted  altogetber  destroyed  their 
effect  PlalDtUFi  coimati  call  oar  attention 
to  many  cases  in  which  flila  court  has  held 
that  improper  remartcs  did  not  justify  a  re- 
versal of  a  Jod^ent  It  Is  sufficient  to  say 
that  in  those  cases  we  thought  that  tbe  tan- 
pn^er  remarks  did  not  atteet  tbe  rerdlet 
la  tfaU  case  we  think  tt  did.  It  shonid  also 
be  said  tbat  plaintiff's  counsti  went  too  far 
in  refenlng  to  the  influence  which  defend- 
ant bad  over  witness  Hudson.  We  do  not, 
bowero',  decide  tbat  this  impnquiety  con- 
stitutes reversible  error. 

For  tbe  error  pointed  out,  tbe  Judgmmt 
should  be  rerttsed,  with  costs*  snd  a  new 
trial  ordered. 


BliAKB  T.  OBONDIN. 
(Sapreme  Gonrt  of  Michigan.    Jnly  21,  190S.) 

1.  Taxes  —  Sales  or  Land  Pttbcbased  bt 
State  —  Oh&raotbb  of  Titlb— "Bight  to 
Maintaih  Tbespass. 

Wber«  a  trespass  li  committed  on  land 
sold  to  the  state  for  nonpaymeot  of  taxes,  and 
the  time  for  redemption  of  which  has  expired, 
the  state,  and  not  the  original  owner  of  tbe 
land,  is  entitled  to  sue  for  the  traspaas. 

2.  8am»— Bkouubitt  of  PaooBSDiiias— Af- 

PEIXATX  PbESUHFTION. 

Where  tax  proceedings  were  introduced  in 
evidence  without  objection,  and  wltliout  any  ir- 
regularity being  pointed  ont  therein,  It  will  be 
assumed  on  appeal  that  they  disclosed  no  ir- 
regularity whldi  affected  the  title  claimed  to 
have  paned  thereby. 

Error  to  Circuit  Cour^  Schoolcraft  County; 
Joseph  H.  Steere,  Judge. 

Action  by  lUcbard  Blake  against  Bdward 
A.  Qrondln.  There  was  a  Judgment  tor 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Argued  before  MOOBB,  0.  J.,  and  CAB- 
PBNTBB.  McALtVAT,  OSTRANDSB,  and 
HONT60MERT,  JJ. 

C.  W.  Dunton  and  T.  I.  Hlzson,  for  appel- 
lant. Ball  ft  BalU  tor  appellee. 

CARPBNTBIB.  J.  Plaintiff  brought  this 
suit  under  the  statute  anthorlilng  treble  dam- 
ages for  trespass,  and  recovered  a  Judgment 
hi  tbe  court  below.  The  facts  are  as  follows: 
The  trespass  consisted  In  cutting  timber  on 
certain  land.  The  original  owners  of  tbe 
land  were  tbe  trustees  of  the  estate  of  Fran- 
eis  Palms,  deceased.  The  taxes  assessed 
against  tiie  land  bad  not  been  paid  for  sev- 
eral years.  Tbe  land  had  been  sold  for  tbe 
nonpayment  of  said  taxes  and  bid  off  to  tbe 
state,  and  at  the  time  of  the  alleged  trespass 
the  time  tor  redemption  had  expired.  After 
the  trespass  was  committed,  defendant  pur^ 
chased  the  title  of  the  state  and  obtained  a 
deed.  Still  later  plaintiff  bought  tbe  title  of 
tbe  trusteea  of  tbe  Palms  estate^  and  procur- 


ed an  assignment  of  th^  rlKht  of  action 
against  dtfendant  t>efend&nt  insists  that 
under  tbese  facts  the  learned  trial  Jndge  env 
ed  In  not  directing  a  verdict  bi  his  favor 
His  contention  does  not  rest  upon  the  ground 
that  be  acquired  tbe  title  of  the  state  af  tei 
tbe  trespass  was  committed,  for  this  cir- 
cumstance was  Immaterial.  See  Huron  Land 
Co.  V.  ^obarge.  128  MIcb.  686,  87  N.  W.  1032. 
but  he  does  bislst  tbat  the  right  ot  action 
for  the  trespass  belonged  to  tbe  state  and  not 
to  the  orl^nal  owner  of  the  land. 

Plaintiff  denies  that  tbe  right  of  action  be- 
longed to  the  state,  and  Insists  that,  not- 
withstanding the  purchase  by  the  state,  tbe 
right  of  action  for  the  trespass  belonged  to 
the  original  owner  of  the  land.  He  contends 
that  the  state  takes  the  title  of  tbe  land  only 
"for  the  punrase  of  securing  Its  lien  and  ecu- 
lecting  Its  revenues."  In  Hickej  v.  Butlec^ 
Ollcb.)  08  N.  W.  974,  tills  same  contentim 
was  made,  and  It  was  supported  by  substan- 
tially tbe  same  arguments  advanced  by  plain- 
tiff.  Our  decision  In  that  case  denied  this 
contention  and  overruled  these  a^uments. 
We  there  held  tbat  tbe  right  of  action  for  a 
trespass  committed  on  stste  tax  land  contli^ 
ued  In  the  state,  notwithstanding  the  fact 
tbat  It  bad,  after  tbe  trespass  was  commit- 
ted, transferred  its  title  (thereby  obtaining 
full  payment  for  Its  tax  lien  and  charges)  to 
tbe  trespasser  himself.  Plaintiff  insists  tbat 
tbat  decision  Is  not  controlling,  because  there 
tbe  controversy  arose  between  the  state  and 
tbe  trespasser,  while  bere  It  arises  between 
the  original  owner  of  the  fee  and  the  tres- 
passer. We  think  this  distinction  altogether 
.unimportant.  According  to  our  decision  in 
Hickey  V.  Rutledge,  the  state  could  in  the 
case  at  bar  recover  against  defendant  upon 
the  ground  that  at  tbe  time  tbe  trespass  was 
committed  it  was  tbe  owner  of  tbe  property. 
It  would  be  in  direct  conflict  with  this  deci- 
sion to  hold  tbat  tbe  trustees  of  the  Palms  es- 
tate might  also  recover  as  the  owners  of  tbe 
property.  We  cannot  sustain  plaintiff's  con- 
tention without  deciding  that  the  right  to  re- 
cover damages  for  cutting  timber  on  stats 
tax  lands  belongs  In  all  cases  to  the  original 
owner  of  the  title,  and  not  to  tbe  state.  Such 
a  holding  Is  not  only  forbidden  by  Hickey  v. 
Butledge,  supra,  but  It  would  obviously  be 
disastrous  to  the  state's  Interests,  and  would 
tend  to  defeat  the  purpose  of  the  tax  law. 

Plaintiff  also  contends  that  there  Is  no 
proof  of  tbe  regularity  of  the  proceedings  by 
which  the  state  acquired  title.  These  pro- 
ceedings were  Introduced  in  evidence.  No 
Irregalarity  was  pointed  out,  and  no  objection 
made  to  them.  We  therefore  feel  forced  to 
assume  tbat  tbey  disclosed  no  Irregularity 
which  affected  tbe  title.  It  follows,  there- 
fore, tbat  the  trial  court  erred  in  refusing  to 
direct  a  verdict  in  defendant's  favor. 

Judgment  will  be  reversed*  and  a  new  trial 
ordered. 
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HOeniAN  T.  H.  H.  COCD  ft  SONS'  LUH- 
BEB  CX>.  et  aL 

(Snpmiw  Oonrt  of  Hlchifan.   July  24,  190S;) 

1.  STATOna  —  OONSTBITCTIOH  —  IlfFUCD  BE- 

FBALS. 

Repeals  b;  implicatioD  are  not  farored, 
and,  in  order  that  a  statute  will  be  conatnied 
as  radicallj  departing  from  the  settled  poller 
of  the  statMb  the  language  thereof  muit  be  nn- 
ambigaoQB,  and  not  aosceptible  of  two  con- 
structions. 

[Ed.  Note. — For  cases  in  point,  seo  loL  44^ 
Oent.  Dig.  Statotes,  |  228.] 

3-  Taxation  —  Auditor's  Dkid  — Eftbot— 
BEOtrLABiTT  or  Fbocebdinos. 

How.  Ann.  St.  |  1002,  dedares  a  tax  deed 
prima  fade  evidence  of  the  rwularitr  of  all 
proceedings.  Sections  1118,  11^  11^3,  1130, 
and  1131  provide  for  the  sale  of  nnredeemed 
tax  lands  and  the  execation  of  deeds  b;  the 
Auditor  Genera),  which  are  given  the  effect 
prescribed  by  section  1092.  Laws  1881,  p.  271. 
Act  No.  229.  amended  by  Laws  1882.  p.  4.  Act 
No.  7,  was  passed  to  stimnlate  sales  of  state 
tax  lands,  and  neither  the  original  nor  amended 
act  referred  to  the  almve  provisions  of  the  stat- 
utes, nor  contained  anj  repealing  clause.  Laws 
1882,  p.  7,  Act  No.  9,  provides  a  general  tax 
law,  and  sections  84  and  85  (page  33)  thereof 
declare  taxes  not  to  be  invalidated  on  account 
of  trr^laritiea,  etc.,  prescribe  the  grounds  of 
Ul^alitr,  and  declare  records,  statements,  and 
certificates  to  be  prima  facie  evidence  of  the 
focts  therein  set  forth.  Act  No.  11,  p.  42.  of 
1882,  is  a  general  repealing  act.  and  repeals 
prior  laws  relating  to  taxes,  "so  far  as  relates 
to  the  future  assessment  of  taxes  and  the  steps 
to  collect  the  same,"  leaving  the  same  in  force 
for  the  completion  of  proceedings  previously 
began.  Held,  that  the  legislation  of  1881  and 
1882  did  not  repeal  the  provisions  of  the  stat- 
utes making  Auditor's  dMds  to  unredeemed  tax 
lands  prima  &eie  proof  of  dw  zegnlarl^  of  the 
*-ax  proceedings. 

On  Rehearing.   Judgment  afflrmed. 

For  former  opiDion,  see  100  N.  W.  lOlO. 

Argued  before  MOORE,  C.  J.,  and  CAR- 
PENTER, McALVAY,  GRANT,  BLAIR, 
MONTGOMBBY.  OSTRANDBB,  and  HOOK- 
ER, J  J. 

Main  J.  Counlne  and  Charles  B.  Henry 
(Frank  T.  Wolcott,  of  counsel),  fw  appellants. 
Avery  ft  Walsb  and  Phillips  ft  J«ila,  Cor  ap- 

pellea 

MOORE.  O.  J.  This  case  was  here  and  Is 
reported  in  111  Mich.  156,  69  N.  W.  231.  It 
was  here  again  and  Is  reported  in  100  N.  W. 
lOlO.  Upon  the  application  of  the  defend- 
ants, a  rehearing  was  ordered.  A  reference 
to  the  two  opinions  which  have  been  filed 
in  the  case  will  make  a  detailed  statemoit 
here  tmnecessary. 

The  qttestion  about  which  this  court  was 
In  doubt  wh«i  it  ordered  the  rehearing,  and 
to  which  the  arguments  have  l>een  principal- 
ly directed,  Is,  was  this  court  In  error  in 
sustaining  the  ruling  of  the  trial  court  that 
the  tax  deeds  offered  by  plaintiff  were  prima 
facie  evidence  of  title?  The  deeds  were  in 
form  as  follows: 

"This  Indenture  made  the  lOtb  day  of  Oc- 
tober In  the  year  of  our  Lord  one  thousand 
•ll^t  hundred  and  eighty  two,  between  Hn- 


bert  B.  Pratt,  D^u^y  Auditor  Qeno-al  of  the 
State  of  Ml<^lKaii,  of  the  first  part,  and  John 
M.  Hoffman,  of  Port  Huron,  Michigan,  of  the 
second  part,  Wttneeseth:  Hist,  whereas  in 
pursuance  of  the  provisions  of  law,  the  said 
party  of  the  second  part  did  on  the  19th  day 
of  October,  A.  D.  1882,  become  the  purchaser 
of  the  rights  of  the  state  in  and  to  the  fol- 
lowing described  lands  situate  in  the  county 
of  Alcona  and  State  of  Michigan  In  said  state 
which  were  bid  olE  to  the  state  for  the  taxes 
assessed  thereon  for  tlie  year  1872-ft-4-6- 
6-7-8  and  1879.  to  wit:  south  half  of  the 
southwest  quarter  of  section  36,  In  town  27 
north  of  range  3  east,  containing  80  acres 
more  or  less.  And  whereas  the  said  party  of 
the  second  part  obtained  a  certificate  from 
the  Auditor  General  for  the  ptirchase  of  the 
above  described  lands  according  to  law,  and 
paid  to  the  State  Treasurer  upon  such  certifl- 
cate  the  sum  of  ^43.92,  being  the  aniount  of 
purchase  money  thereof  as  provided  by  law, 
which  certificate  has  been  presented  and  sar- 
rendered  to  the  said  Auditor  Oeoeral. 

"Now  therefore  this  indenture  witnesseth 
that  the  said  Hubert  B.  Pratt  D^uty  Au- 
ditor General  of  the  State  of  Michigan,  in 
the  name  of  the  people  of  the  state  and  by 
virtue  of  the  authority  In  him  vested  by  the 
laws  thereof.  In  consideration  of  the  premises 
and  the  payment  of  the  purchase  moaey  above 
mentioned,  the  receipt  whereof  la  hereby  con- 
fessed and  acknowledged,  does  by  these  pres- 
ents remise,  release  and  quitclaim  unto  the 
said  John  M.  Hoinnan,  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever 
all  the  rights  acquired  by  the  State  in  virtue 
of  the  original  sale  or  sales,  to  the  state  In 
the  premises  above  described,  subject  to  mil 
taxes  duly  assessed  thereon. 

"In  testimony  whereof  the  said  Hub^  R. 
Pratt,  Deputy  Auditor  Genial  as  aforesaid, 
has  hereunto  set  tils  hand  and  seal  the  day 
and  year  first  above  written.  Signed,  sealed 
and  delivered  In  presence  at 
"Abram  Hamley, 
"Bdlth  A.  Degueu 

"Hubert  R.  Pratt,   [L.  8.] 
''D^uty  Auditor  Genoral  of 

the  State  of  Michigan.** 

The  deed  was  duly  acknowledged,  and  on 
its  margin  was  printed  the  tollowlxig:  "No^ 
139,  one  certificate,  Act  229,  lisws  of  18S1, 
20869.  State  tax  land  deed." 

It  is  conceded  that  bad  the  purchaser  at 
the  tax  sale  been  an  individual,  instead  of 
the  state,  his  deed  would  have  been  prima 
fade  evidence  of  title.  It  is  Insisted,  bow- 
ever,  on  the  part  of  defendants,  that  plain- 
tiff obtained  his  deeds  under  the  pro  visions 
of  Act  No.  229,  p.  271,  Laws  1881,  as  amend- 
ed by  Act  No.  7,  p.  4.  Laws  1882,  and  that, 
as  the  deed  provided  for  in  the  last-named 
act  is  not  by  its  terms  made  prima  fade  evi- 
dence of  title.  It  cannot  be  so  regarded.  It  Is 
also  dalmed  that  evoi  though  plainttfTB  tax 
deeds  were  not  obtained  under  the  law  of 
1881  as  amended  by  Act  No.  7,  ik  4  of  1882, 
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u  It  wu  datofl  October  UK  1888^  and  as  the 
imera]  tax  law  of  1860  waa  n^iealed 
Act  Ma  11.  p.  42;  of  tke  Laws  of  1882,  the 
deeds  are  not  prima  facte  eridence  of  title. 
In  support  of  these  cantentlons,  counsel  fw 
defOidant  dto  Ball  t.  Bnacb,  64  Mich.  886, 
81  N.  W.  66B;  Bnseh  T.  Mester,  70  SiiCh.  582, 
88  N.  W.  458;  and  Norria  t.  Hall.  124  Mich. 
170,  82  N.  W.  882L  On  the  part  of  the  plain- 
tur  it  la  cUlmed  that  Act  Mo.  229,  p.  271, 
Laws  1881,  aa  amended  by  Act  No.  7,  p.  4, 
Laws  1883,  was  Bnpplemental  to  the  existing 
fsrovlalcnis  of  law,  and  was  passed  to  enabto 
ttie  state  to  sell  Its  targe  holdings  of  state 
tax  lands;  and  that  It  did  not  repeal  the  pro- 
visions  of  the  general  tax  law  1860  as  to 
the  prima  fade  character  of  the  deeds.  The 
plaintiff  further  dalma  that  he  obtained  his 
tax  deeda  under  the  graeral  tax  law  of  1860, 
and,  though  It  was  not  obtained  until  that 
law  was  repealed  by  Act  NO.  11,  ^  of 
the  Laws  ot  tBEB,  the  benefit  of  the  prima 
fade  character  of  tbe  deeds  was  saved  by 
the  pnvTlao  In  the  r^^eallng  clause;  dtlng 
Tlllotaon  T.  Olxcult  Judge,  OT  Mich.  585,  56 
N.  W.  040^  and  Bardlng  et  al.  t.  Auditor 
General  (Mich  >  80  M.  W.  275. 

There  were  three  acta  passed  In  1882  ro- 
tating to  the  onsstlon  of  taxsa.  Act  Ma  7, 
which  amended  Act  Ma  220,  p.  271,  of  the 
Laws  of  1881 ;  Act  Na  8,  which  was  a  geor 
era!  tax  taw,  intended  to  take  the  ptace  of 
tbo  teaaai  tax  taw ;  and  Act  No.  11,  wldch 
repmted  prsrkms  tax  laws,  except  aa  tbey 
were  Haved  by  Ito  prorlao.  It  muat  be  cim- 
f eased  tbat  In  deciding  cases  as  to  the  legal 
eOtet  of  tax  deeds  IssuSd  for  tbe  taxes  of  a 
Hrtaa  of  years  xareceding  and  following  tbe 
oiactment  of  the  three  acta  of  1882,  lan- 
foage  has  been  uaed  whldi  It  to  difficult 
to  luinnonlie.  Aa  early  aa  in  iStt  it  was  pro- 
Tided  tbat  the  deed  giT«a  to  purdiasera  at 
tax  sales  "should  be  prima  fade  erldoice  of 
tbe  regularity  of  all  t2ie  proceedings  to  tbe 
date  of  the  ssle."  In  a  well-conaldraed  <v»tn- 
Imi  wrltttti  by  Justice  Wtug  in  t. 
Smith  et  aL,  3  Mich.  487,  tbe  reaaons  are 
given  for  tbU  prorlsloa  of  tiie  law.  He  said: 
"Where  It  Is  doubtful  what  ccmatruction 
Should  be  placed  upon  a  statute  [tbe  same  as 
tbta  one]  the  court  to  antborlaed  to  collect 
tbe  Intention  of  the  Leglatature  from  the  oc- 
casion and  necessity  of  the  taw,  from  tbe  mis- 
chief felt,  and  the  object  and  tbe  remedy  in 
Tiew,  and  tbe  Intmtton  to  to  be  takoi  or  pre- 
Bomed  according  to  what  to  consonant  to  rea- 
aon  and  good  discretion.  An  examination  of 
tbe  leglBtation  of  tbta  stete  will  throw  light 
upon  tbe  Intention  of  tbe  Legtatatnre  as 
manifested  by  the  dauae  in  question.  The 
Legislature  tor  many  years  was  changing 
statutes  concerning  tax  deeds  in  an  effort 
to  make  deeds  more  effectiva  Tbta  was  a 
period  of  great  depression  In  tbe  money 
maAet  Tbe  treasury  of  tbe  stete  waa  emp- 
ty, and  tbe  state  owed  a  Terr  bii^  debt 
Bastem  men  were  unwilling  to  hazard  their 
BMDqy  In  tbe  purchase  of  tax  titles  whore  tbe 


resident  bad  so  little  Interest  In  aiding  them 
to  perpetuate  the  evidoice  <a  their  title. 
The  oourto  of  tbta  stete  as  well  as  of  other 
states  had  ben  exceedingly  estate  In  search- 
ing out  errors  In  tax  sales,  and  this  course  of 
proceeding  bad  prevailed  to  such  an  extent 
tlut  at  length,  it  was  gsnermlly  believed  that 
no  valid  title  oouKL  be  acquired  under  a 
tax  sale:  To  obvtate  these  difficulties  a  new 
system  was  devised  in  1842,  and  another  one 
in  1848,  whidi  was  much  better  calcntated 
to  tosure  a  sale  of  deUnqnent  tax  lands,  as  it 
provided  that  the  deed  to  be  given  to  pnr- 
chaser  at  tax  sales  should  be  prima  fade 
evidence  ot  tiie  regularity  of  all  proceedings 
to  the  date  of  the  sale.  •  •  •  We  pr^w 
to  act  npon  the  rate  that  it  to  the  duty 
of  a  Judge  to  make  snch  a  construction  as 
ahall  repress  the  mlscfaltf  and  advance  t^ 
remedy,  and  tbia  to  hdd  to  be  tbe  cue  In 
an  espectal  manna*  In  respect  to  ata totes  of 
public  ntiUty." 

In  all  the  snbsequdit  amendmrate  made  to 
the  tax  law  inriw  to  tbe  passage  ot  Act  Na  7, 
p.  ^  of  the  Laws  of  188^  thto  provision  of 
the  taw  was  not  changed,  e^c^  to  make  it 
stronger.  Section  1092,  How.  Ann.  St  (sec- 
tion 01,  General  Tsx  Lsw),  provided  that  the 
tax  deed  "shall  be  prima  fade  evidence  of 
the  r^ularity  of  all  the  proceedlnga  frmn  tbe 
valuation  of  tbe  lands  by  the  assessors  to 
the  date  of  the  deed  Indualve  and  of  title 
in  fee  in  tile  purchaser."  Did  the  amend- 
mait  of  Act  No.  220,  p.  271,  of  the  Laws  of 
1881,  by  tbe  passage  of  Act  No.  7,  p.  ^  of 
the  LawB  of  18^  cbange  the  policy  of  the 
stete  In  rotation  to  the  evidentiary  quality 
ot  theae  deeda,  and  re-establish  In  retatlon 
to  ttiem  the  rule  of  strict  constructltm  of 
the  common  law,  whldi  requires  that  a  par- 
ty claiming  title  under  spedal  proceedings 
authorized  by  statute  shall  prove  tbat  all 
tbe  matertal  reqniremente  of  the  statute 
have  been  complied  with,  befbre  tbe  deed  can 
be  recdved  in  evidencef  Before  answning 
tbta  question,  It  will  be  well  to  consider  the 
existing  proTisUms  of  the  law,  and  the  dt- 
natlon  of  the  state  in  relation  to  ita  owner- 
ship ot  tax  landa  when  Act  Mo.  \  p.  4,  of 
the  Lawa  of  1682  was  passed.  Section  1118, 
How.  Ann.  St,  provided  that  the  stete  tax 
tands  not  redeemed  or  ottiOTwIse  dischsi^ed 
dioald  be  olfered  for  sale  at  the  annual  tax 
sales  in  each  year.  The  subsequoit  sec- 
tSom  provided  for  the  prelhninarles  to  Ote 
making  of  the  sale,  for  the  sale  itadf,  and 
for  the  issuing  of  certlflcates  of  sale  \^  the 
county  treasure.  Sectitm  1126  provided  for 
tbe  execution,  iqton  the  snrrendM  of  the 
cwtlflcate  of  sato,  of  a  deed  to  the  purdiaser 
1^  the  Auditor  General,  "which  shall  convey 
all  the  right  acquired  by  tbe  stato  under 
tbe  original  sale  or  salee  provided  that  sudk 
deed  shall  be  aubject  to  all  the  condltlms, 
and  have  the  same  force  and  dfect  as  to 
given  by  section  01  of  thto  act  [section  1002, 
How.  Ann.  St]  to  deeds  executed  la  accord- 
ance with  the  provisions  thwack.'*  Sectimi 
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1120  proTldee  for  the  lale  of  state  tax  luOii 
at  priTate  sale  by  paying  tbe  amount  for 
which  the  same  was  first  offered  In  the 
coanty,  as  state  tax  land,  with  Interest  at 
10  per  cent  per  annum.  The  next  section 
(1190)  provides  tar  the  execnttoa  of  deeds 
to  the  porctaaser  by  tbs  AaOltx  GoieraL 
Section  llSl  provides,  "AU  the  {vovlslonB  of 
law  relatlTe  to  deeds  executed  by  t^e  Au- 
ditor (General  on  the  snrrendsr  of  certlflcates 
of  sale  of  state  tax  lands  Issoed  by  the  sev- 
eral county  treasurers,  shall  be  applicable 
to  deeds  executed  by  him  tor  lands  pnrchas- 
ed  at  hta  office  pursuant  to  the  provisions  of 
this  act" 

Zt  will  be  seen  that  the  ^ect  of  these 
varlons  provisions  was  to  make  all  deeds 
executed  by  the  Auditor  General  of  state 
tax  lands  prima  facie  evidence  of  tbA  reg- 
ularity of  the  proceedings,  and  of  the  title 
In  fee  of  the  purchaser.  This,  then,  was  the 
situation  of  the  law  when  Act  Na  229,  p. 
271,  of  the  Laws  of  1881  was  passed.  It  is 
a  matter  of  common  knowledge  witti  those 
at  al]  ftunlliar  with  the  relation  of  tbe  state 
to  its  tax  lands  that  It  was  loaded  Op  with 
them.  The  provlsloiu  of  law  In  relation  to 
their  public  and  private  sale  to  which  we 
have  called  attention  did  not  have  tiie  ef- 
fect of  securing  purcbasws.  This  being  the 
8ltnati<m,  the  Legislature  midertook  to  rem- 
edy It  by  the  passage  at  Act  Mo.  229,  p.  271, 
of  the  Laws  of  1881.  This  act  contained 
but  three  sections.  The  first  section  pro- 
vided for  the  purchue  by  the  original  owner 
of  the  tttie  within  six  months  after  the  act 
to<dc  effect  at  private  sale,  iip<m  ai^llcatlon 
to  the  Auditor  General.  The  second  secti<m 
(page  272)  provided  for  the  purchase  by  any 
person  after  tbe  act  has  been  In  effect  six 
months,  upon  application  to  tbe  Auditor  Gen- 
eral. The  purchase  under  both  sections 
could  be  ma4e  vpon  more  favorable  terms 
than  was  provided  by  sectloas  1127,  1128, 
How.  Ann.  St  Section  8  proved  for  the 
execution  of  deeds  by  the  Auditor  aeoeral, 
and  It  further  "provided  that  nothing  here- 
in contained  shall  be  construed  to  prevent 
any  person  from  purchasing  any  of  said 
lands  under  «*yiwMTig  laws  at  any  time."  No 
reference  was  made  to  the  provirions  of 
sections  1118-11!%  How.  Ann.  St,  In  rela- 
tion to  the  public  sale  of  state  tax  lands, 
nor  was  thoe  any  legislation  In  the  act  upon 
tliat  subject  nor  is  there  any  st^^gestloa 
tiierein  as  to  what  effect  should  be  given 
to  the  deeds  thneunder.  The  more  favora- 
ble provisions  ot  this  act  did  not  afford  tiie 
relief  It  was  hoped  It  would  l»rlng,  and  the 
L^elatore  met  In  extra  session  In  1882, 
and  Acts  Nob.  7,  9,  and  11,  i^.  4,  7,  Lawa 
1882,  were  passed.  As  before  stated.  Act 
Xo.  7  amended  Act  No.  220  of  the  Laws  of 
1881.  The  amendment  to  section  2  is  not 
material  to  this  controversy.  The  amend- 
ment to  section  8  enabled  one  to  purchase 
the  lands  for  a  period  of  four  months  after 
October  1,'1882,  1^  paying  the  amount  of 


the  original  taxes,  then  Cor  four  months  by 
paying  three>fOurtha  ol  the  amount  of  tiie 
taxes,  then  for  a  like  period  by  paying  one- 
half  the  amount  of  the  taxes,  and  then  for 
a  psodod  of  time  by  p^lng  one-fourtii  of  Ibe 
amount  of  the  taxes.  There  were  other  pro- 
vlsloos  In  this  section,  whldi  It  is  not  neces- 
sary to  tedt&  There  were  four  new  sections 
added  to  the  act  Section  4  (page  fl)  pro- 
vided for  the  public  sale  of  tbe  lands.  Sec- 
tions 6  and  6  read: 

'"Sec.  S.  SwAk  auction  sales  by  county  treas- 
urers stuill  be  conducted  In  all  respects  as 
near  as  may  be  as  sales  of  state  tax  lands 
have  been  heretofore  condneted  by  such  treu- 
urea,  and  shall  be  contlnned  from  day  to 
day  in  like  manner,  until  all  such  lands  are 
disposed  of;  and  certificates  shall  be  given 
to  purchasen  an  sncb  sales  In  substantially 
the  same  manner  and  with  like  effect  as 
sach  certificates  have  been  beretofore  given 
by  county  treasurers  to  purchasers  of  stete 
tax  lands. 

"Sec.  6.  On  presentetion  oi  such  certificates 
to  tiie  Auditor  G«ieral  and  m  ail  sales  made 
by  the  Auditor  Qeneral  he  shall  execute  to 
the  purchaser  a  deed  conveying  alt  the  rl^t, 
titie,  and  Intepest  of  tiie  state  In  and  to  said 
state  tax  lands,  bat  subject  to  all  taxaa  as- 
sessed subsequent  to  the  year  ei^itaNi  hun- 
dred and  eighty,  and  the  deed  ahall  so  state." 

It  Is  not  necessary  to  refer  to  section  7. 
Th«e  was  no  repealing  clause  to  the  act 
and  no  statement  made  as  to  what  the  ef- 
fect of  the  deed  should  be.  No  ref««ice 
whatever  was  made  to  section  llSl,  Bow. 
Ann.  St,  which  we  have  heretofore  quoted 
tn  full,  DOT  to  section  1082,  How.  Ann.  8t 
This  act  was  approved  Hardb  18,  1882,  and 
given  immediate  ^ect  On  the  folloving 
day  Act  No.  9,  p.  7,  was  approved  and  given 
lmme(Uato  effect  'This  act  was  entitled  "An 
act  to  provide  (or  the  asseMmmt  of  prop- 
erty  and  the  levy  and  collection  of  taxes 
thereon."  It  was  a  general  scheme,  and 
was  intended  from  then  On  to  cover  the 
entire  field  embraced  in  ite  title.  It  pro- 
vided tot  a  hearing  and  a  decree  In  the  cir- 
cuit court  before  the  land  should  be  sold 
for  taxes.  SectlMi  84  (page  88)  reada:  **No 
tax  assessed  Vf/aa  anf  propniy.  or  sale 
therefor,  shall  be  held  invalid  on  account 
of  any  irregularity  In  any  assessment,  or  oa 
account  of  any  assessment  or  tax  roll  not 
having  been  made  or  proceeding  had  wlttiin 
the  time  reqiUred  by  law,  or  cm  account  of 
tbe  property  having  been  assessed  without 
the  name  of  the  owner,  or  In  the  name  of 
any  person  other  than  tiie  own«r,  or  on  ac- 
count of  any  other  lit^ularlty,  informality, 
or  omissicxi,  or  vrant  of  any  matter  of  form 
or  substance  in  any  proceeding  that  does 
not  prejudice  the  righta  of  the  person  whose 
property  Is  tsxed;  and  all  proceedings  in 
asseeslng  and  levying  taxes,  and  In  the 
sale  and  conveyance  therefor,  sbaU  be  pre- 
sumed to  be  legal  until  the  contrary  Is  af- 
flrmattvety  Aown:  All  records,  statements. 
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and  certlflcmtes  herein  provided  for  Mull  be 
prima  fade  endence  of  tbe  facts  fbereiii  set 
fwth.  Tbe  alwence  of  any  zeotwd  (mT  any 
proceeding,  or  tbe  omission  of  any  mention 
in  any  record  of  any  vote  or  proceeding,  or 
of  mention  of  any  matter  in  ai^  stat^noit 
or  ewtificate  tiut  shonld  appear  therein  jm- 
dor  the  prorlslons  of  sny  law  of  this  state, 
shall  not  affect  the  validity  of  any  proceed- 
ing, tax,  or  title  depcaidlng  thoeon,  provided 
the  fkct  that  such  note  or  proceeding  was 
had  or  tax  antlioriaed  Is  shown  by  any  other 
record,  stetement,  or  certificate  made  evt 
dence  by  the  terms  of  this  act  or  any  other 
law  of  tids  state.  No  tax,  ac  sale  of  prop- 
erty  for  any  tax,  shall  be  rendered  or  held 
Invalid  by  sbowtaig  that  any  record,  state- 
ment, certificate,  aflldavit;  paper,  or  retnm 
cannot  be  foond  In  the  proper  office;  and 
unless  the  contrary  Is  affirmatively  shown, 
tbe  presumption  shall  be  that  siudi  record 
was  made  and  snch  cwtlficate,  statement 
affidavit,  paper,  w  return  was  duly  made 
and  filed.  Where  any  stet^ent,  certificate, 
or  record  is  required  to  be  made  or  signed 
by  a  sCho(d  district  board  or  a  township 
board,  snch  stetement  certificate,  or  record 
may  be  made  and  signed  by  the  members  ot 
such  boards,  or  a  majority  thereof,  and  it 
shall  not  be  necessary  that  other  members 
be  present  when  each  signs  the  samei  Tbe 
provlsiODB  of  this  section  shall  not  be  con- 
strued to  anthoiiae  any  showing  Impeaching 
tbe  validly  of  any  deed  executed  by  the 
Aodltsff  General  under  the  juiovlslons  of  this 
act,  but  8n<di  deeds  shaU  be  held  absolute 
and  conclusive  as  herein  provided." 

Section  8S  reads:  "In  ai^  mlt  pro- 
ceeding to  enforce  or  set  aside  any  tax,  such 
tax  shall  be  held  illegal  only  for  one  of  the 
following  reasons:  Flrs^  that  no  law  au- 
thorises such  tax.  Second,  that  the  person 
or  persons  appointed  to  decide  whether  a 
tax  shall  be  raised  undra-  a  given  law  have 
acted  without  Jurisdiction,  or  have  not  im- 
posed tiie  tax  in  question.  Third,  that  tbe 
person  or  property  assessed  was  exempt  from 
the  taxation  In  qnestton,  or  was  not  assessed. 
Fourth,  that  the  tax  has  been  paid.  Fifth, 
that  the  supervisor  or  board  of  review.  In 
assessing  a  jfoana  or  property  for  taxation, 
j(V  in  the  aptx>rtionment  .of  the  tex  to  the 
person  or  property  in  question,  acted  fraud- 
ulentiy.  If  any  such  Illegality,  omission, 
or  ftaud  affecte  the  amount  of  the  tax,  the 
tax  shall  be  sustelned  so  far  as  the  same  is 
lust  and  legal." 

On  tbe  same  day  that  Act  No.  9  was  ap- 
proved. Act  No.  11  was  approved,  and  was 
given  immediate  effect  This  was  a  repeal- 
ing act  of  many  laws  relating  to  the  assess- 
ment and  levy  of  texes.  It  craicluded  with 
these  words:  "An  act  to  provide  for  a 
unlfMm  assessment  ot  property,  and  for  the 
collection  and  return  of  taxes  thereon;  and 
all  acte  amendatory  thereof,  be  and  the  same 
all  are  thereby  rq^ealed.  so  for  as  relates 
to  tta  futon  assessment  of  taxes  and  the 


steps  to  collect  tbs  same,  nwy  ranoln  In 
force  only  for  the  completion  of  all  proceed- 
ings heretofore  begun  for  the  collection  of 
taxes,  exeeift  as  otbnwlse  provided  l^'law, 
and  for  the  protection  oi  all  righto  gained 
thereunder,  and  conv^ance  of  land  hereto- 
fore sold  or  that  may  hereaft»  be  sold  and 
all  actions  commenced  and  now  pending  un- 
der the  pro^(«is  thweof,** 

It  is  apparent  ftom  this  statement  of  the 
situation  that  tbe  Legislature  supposed  that 
by  the  passage  of  these  three  acta  it  had 
covwed  all  the  Msentials  of  a  complete  sys- 
tem of  taxation.  Is  there  anything  in  this 
legislation  to  indicate  that  deeds  issued  by 
the  Auditw  Qen^al  tither  at  public  or  pri- 
vate ssle  shall  lose  flie  prima  fade  quality 
wblfdi  attached  to  them  before  this  leglala- 
tfam  was  raacted?  We  have  already  stated 
the  aubstance  of  all  that  was  contained  in 
Act  Na  If  and  that  thwe  was  no  repeaUi^ 
clause  ta  it  It  is  a  well-settled  principle 
of  law  that  reveals  by  implication  are  not 
favored.  Connors  v.  Iron  Co.,  54  Hich.  18S, 
19  N.  W.  938:  TUtotson  v.  Saginaw,  04  Mich. 
244,  S4  N.  W.  162;  Iron  Ob.  T.  Auditor  Gen- 
eral, 79  Mich.  851,  44  N.  W.  616;  Merrlman 
V.  Circuit  Judge,  96  Mich.  608,  B5  N.  W.  102L 
Before  it  can  be  said  the  Legislature  in- 
tended to  make  so  radical  a  departure  from 
the  settled  policy  of  the  state  as  is  ctm- 
tended  for  by  counsel  for  defendant,  we 
think  It  ought  to  be  made  to  appear  by  some 
laivoage  not  ambiguous  and  susceptible  to 
two  constructions.  This  is  not  done  by  .  the 
language  used  to  Act  No.  7.  Is  it  done  by 
tbe  repealing  clause  in  Act  No.  11?  It  pro- 
vides f(ff  the  repeal  of  formor  acts,  to  use 
Ito  exact  language  "so  far  as  rdstes  to  the 
future  assessment  of  taxes  and  the  steps  to 
collect  the  same."  It  provides  the  prior 
laws  remain  In  force  "for  the  com^etion 
of  all  proceedings  hnetofore  begun  fw  the 
cdlectlon  of  taxes  except  as  otherwise  pro- 
vided by  law,  and  for  the  protection  of  all 
righta  gained  thereundor  and  conveyance  of 
land  heretofore  sold  or  that  may  hereaftw 
be  sold."  We  do  not  think  this  had  the 
effect  of  repealing  the  various  provisions  of 
the  law  in  relation  to  tbe  prima  fade  char- 
acter of  the  deeds  Issued  for  the  state  tax 
lands.  Tbe  language  used  in  Blackwood  v. 
Van  Tldt,  80  Mich.  IIS,  seems  apropos  here. 
In  that  case  a  tax  deed  given  In  1856  for  the 
taies  of  1SS4  was  relied  upon  by  the  de> 
fendant  The  statute  in  force  when  this 
deed  was  glvm  made  the  deed  i«lma  fade 
evidence  of  regularity.  The  tax  law  of  1860 
had  a  like  provision.  It  contained  a  repeal- 
ing clause  similar  to  the  one  contained  In 
Act  No.  11,  p.  42,  Laws  1882.  Justice  Chris- 
tiancy.  In  speaking  for  the  court,  said:  "Tbe 
plaintiff  claimed  in  the  court  below  that  by 
the  repeal  of  all  previous  acta  the  rule  of 
evidence  that  made  tbe  deed  prima  facie 
evidence  of  titie  was  annulled,  and,  as  the 
act  of  18G9  only  applied  to  proceedings  bad 
under  1^  the  defendant  was  not  aided  by  it. 
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but  was  ranlttad  to  flw  rale  that  wonW  pre- 
vail In  the  abioice  of  any  such  atatnte,  and 
mjot  anpport  his  deed  by  proof  ot  fiie  nga- 
larity  of  the  proceedings  which  culminated 
In  it  The  drcnlt  court  niled  otherwise; 
An  ezamlnatloii  ot  the  statutes  will  show 
very  deaily  that  flie  Leglelatnre  has  nertt 
designed  to  do  aynj  with  the  provisions 
which  render  these  deeds  prima  fade  eri- 
dence  of  title.  In  evny  Instance  where  an 
amendment  has  been  made,  thla  featnre  has 
been  retained.  If  tiie  rule  ot  ertdence  has 
been  abolished  aa  to  any  of  these  deeds.  It 
must  be  conceded  thst  It  haa  been  done  Iqr 
Inadvertency  as  the  rale  Itself  has  been  a 
part  of  our  state  policy  for  a  quarter  of  a 
century.  Thla  fact  will  not  ssTe  tiie  rate 
it  an  unquestionable  repeal  appears,  but  It 
may  go  far  to  explain  any  amUgnous  or 
doubtful  Isngnage.  And  wo  think  the  lan- 
guage of  the  aavlng  dause  In  the  act  of  1S69 
Is  to  be  c<mBtrued  In  the  light  of  this  state 
policy.  The  repeal  was  not  to  affect  sales 
prevlouBly  made.  Now  It  may  well  be' said 
that  tbe  repeal  of  a  rule  of  evidence  ap- 
plicable to  such  aales  would  not  affect  the 
sales  tbemadTes,  but  the  statute  erldenlly 
meant  not  tbe  aales  aa  anch,  which,  indeed, 
could  not  be  affected  subsequent  l^^isla- 
tton,  but  the  rlghte  derived  from  such  salea, 
and  these  would  be  very  materially  affected 
If  the  deeds  were  to  be  deprived  of  tiielr 
quQlItr  as  evidence  of  title.  And  when  we 
And  this  qnall^  preserved  up  to  the  time  the 
act  of  1S68  took  effect,  and  that  that  act 
gave  It  to  all  subsequent  tax  conveyances, 
the  conclusion  is  Itfeslstlble  that  It  was  the 
Intention  of  the  Le^Iature  by  the  proviso 
to  tbe  repealing  clause  to  preserve  to  the 
holders  of  previous  conveysnces  the  benefit 
of  this  rule  of  evidence."  See,  also,  Tlllot- 
son  T.  Circuit  Judge,  97  Mich.  685.  00  N.  W. 
945,  and  Harding  v.  Auditor  Oeneral  (Mich.) 
99  N.  W.  27S. 

The  purpoBo  of  the  L^latore  In  passing 
Act  Mo.  229.  p.  271,  LawB  1881,  and  Act  Mo. 
7,  p.  4,  LawB  1882,  was  to  so  legislate  as  to 
aecure  sales  of  the  la^  amount  of  land  held 
as  state  tax  lands.  To  accomplish  thla  re- 
sult tbe  price  had  been  greatly  reduced; 
in  iome  conttngeuclea  the  teductlmi  amount- 
ing to  more  tiban  75  per  cent  of  what  It  had 
been.  A  deed  of  these  lands  which  was 
prima  fSde  evidence  of  title  In  fee  would  be 
much  more  valuable  to  a  purchaser  than  one 
which  did  not  posseM  ttiat  quality.  It  Is  In- 
conceivable that,  in  attnnptlng  to  legislate 
80  as  to  secure  customera  for  Ito  lands,  the 
atete  would  deliberately  take  from  tiie  deeds 
which  It  gave  to  Ite  customers  the  quality 
which  made  them  valuable,  and  would  say 
to  the  purchasen  that  before  they  could  es- 
t&bllBh  a  title  through  the  deed  which  ttie 
state  proposed  to  give,  tbe  customer  must 
show  afflrmatlvety  the  regularity  of  all  the 
proceedings  which  led  iqi  to  tbe  deed.  If 
the  Legislature  had  totended  to  bo  legislate 
as  to  make  It  Imposalble  for  tb»  stete  to 


Its  land^  It  could  not  do  so  more  9t- 
f ectlvely  than  by  taking  away  from  Its  deeds 
the  prima  fade  quality  they  bad  ttieretofcm 
possessed.  We  do  not  think  the  Legislature 
so  Intended,  or  0»t  by  flie  legislation  enact- 
ed it  accompUahed  any  soch  anmnalonB  te- 
solt 

It  becomes  necessary  now  to  five  soms  at- 
tmthui  to  Ute  cases  dtsd  1^  counsel  fw 
f  endant  In  support  of  their  cm^tlfm.  It 
will  be  remonbered  ttut  In  the  case  at  bar 
the  purchase  was  made  at  prfvato  sale  at 
the  office  of  the  Auditor  General.  In  the 
case  of  Morris  t.  Hall,  124  Mich.  170;  82  N. 
W.  832,  the  purchase  was  made  of  ttie  county 
treasurer  at  a  public  sate;  It  will  Im  ob- 
served to  the  stotement  of  facto  that  the  tri- 
al court  found  as  fMlows:  "I  find  that  for 
the  delinquent  taxes  at  the  years  1860  1» 
iS80,  incluBlTO,  puUlc  sate  was  made  May 
4,  1884,  under  the  tew  of  1882.  The  deeds 
executed  by  the  Auditor  Oeneral  upon  the 
sale  made  May  4,  188^  are  Introdu^  In 
evidence  by  defendants.  I  find,  as  matter  of 
law,  that  all  aales  made  on  May  4, 1881,  un- 
der the  law  of  1882;  are  invalid;  that  the 
tax  deeds  for  the  years  extending  from  1869 
to  1880.  Inclosivev  woe  made  pursuant  to  a 
Bale  on  May  4.  1884^  under  the  law  of  1882; 
and  consequently  that  th^  are  invalid.**  An 
examination  of  the  original  record  shows 
that  ttOa  was  the  wly  finding  either  of  fSct 
or  law  made  by  Judge  Goolidge  In  relatitm 
to  the  deed  baaed  upon  the  taxes  of  1889  to 
1880,  Indualve.  It  Is  apparent  tiie  law  of 
1882  which  Judge  Goolidge  had  to  mind  was 
Act  Mo.  9.  and  not  Act  Mo.  7,  and  that  hto 
omdusion  waa  based  iukhi  the  c^lidona  In 
Thomaa  t.  OoUlns,  58  Mich.  64,  24  M.  W.  6S3; 
Ball  V.  Buach,  64  Mich.  SS6,  81  M.  W.  WS, 
These  opinions  held  that  Act  Mo.  9,  which 
provided  for  the  public  sale  of  the  state  tax 
lands,  waa  prospective,  and  did  not  apply  to 
aales  for  taxes  levied  before  ite  enactment 
Section  4,  Act  Ma  7,  provides  tta  the  public 
sale  of  the  lands  at  the  tax  sste  of  1884.  At 
tills  time  these  salea  woe  made  to  October. 
It  Is  apparent  that  if  the  provisions  of  Act 
Mo.  9  as  to  the  time  of  sste  did  not  apply, 
as  was  held  In  Thomss  Collins,  suim,  and 
Ball  V.  Bnseh,  supra,  tiie  sate  should  have 
been  held  In  October,  and  not  In  May.  It  la 
equally  apparent  that  a  deed  based  upon  a 
siJe  made  to  May,  and  not  to  October,  would 
be.  as  found  by  Jodge  Goolidge^  Invalid.  It 
Is  spparent  that  a  void  deed  would  not  pos- 
sess any  evidentiary  value,  and  that  In  af- 
firming the  action  of  Judge  Goolidge  to  so 
holding,  it  was  not  necessary  to  say,  as  was 
said  to  the  optolon,  that  the  deed  was  •inad- 
missible to  evidence,  snd  Is  IneflFectosI,  fttr 
the  reason  that  there  vras  no  proof  of  the 
regularity  of  the  tax  proceedings.  The  law 
undw  which  tbe  sale  took  place  did  not  pro< 
vide  that  deeds  Issued  thereunder  should  be 
IHlma  fade  evidence  of  titto."  Such  a  provi- 
Mon  ot  law  would  not  have  helped  the  mat- 
ter, for  tiw  deed  showed  iipon  ite  face  that 
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it  was  based  upon  a  sale  made  in  May,  when 
the  land  reqalred  It  to  be  made  in  October. 
A  light  result  was  undoubtedly  reached  In 
tbe  case,  bnt  we  think  a  wrong  reason  was 
glTf^n  for  it  In  Ball  v,  Buscb.  64  Mich.  336, 
31  N.  W.  565,  the  opinion  is  a  short  one,  pre- 
pared hy  Justice  Sherwood,  who  gave  no  rea- 
son why  the  deeds  were  invalid,  but  content- 
«d  himself  with  saying,  "That  tbe  several 
tax  titles  offered  in  evidence  are  clearly  In- 
valid, under  our  previous  decisions,  Is  clear, 
and  tbe  circuit  Judge  did  right  In  so  holding;" 
citing  a  number  of  authorities,  the  last  two 
of  which  are  Thomas  v.  Collins,  68  Mich.  64, 
24  N.  W.  653,  and  Busch  v.  Neater,  62  Mich. 
381,  28  N,  W.  911.  We  have  already  referred 
to  Thomas  v.  Collins.  In  Busch  v.  Nester, 
Justice  Campbell  said,  "We  think  tbe  state 
deeds  are  prima  facie  evidence  of  title,"  but 
held  that  a  purchaser  did  not  have  a  right 
of  entry  on  land  on  a  mere  tax  certificate  be- 
fore deed.  In  Busch  t.  Nester,  70  Mich.  625, 
88  N.  W.  458,  tbe  discussion  In  the  opinion 
wrttten  by  Justice  Chami^  related  largely 
to  otber  questions  than  the  effect  of  tbe  tax 
deeds.  In  relation  to  those  the  discussion  is 
very  brief.  In  it  this  language  is  used:  **Mr. 
Busch  testified  that  he  Bubmitted  his  tax 
deeds  to  two  attorneys,  and  they  advised  him 
that  they  were  valid,  and,  believing  the  ad- 
vice to  be  correct,  he  took  possession.  He 
further  testified  as  follows:  'I  don't  tbinfc 
I  ever  claimed  to  ba  in  possession  of  any 
otber  parcel  of  laud  there,  except  the  W.  ^ 
of  section  26.  I  just  had  the  timber  cut  off 
from  them,  and  that  was  all.'  The  tax  title 
under  which  he  claimed  the  west  half  of  sec- 
tion 26  was  declared  void  In  Ball  v.  Busch, 
64  Mich.  336,  31  N.  W.  565,  which  has  been 
decided  since  this  case  was  before  us  on  the 
former  occasion.  This  court  said  that  the  In- 
validity of  the  deeds  appeared  upon  their 
face,  and  were  properly  rejected  when  offer- 
ed in  evidence  at  tbe  trial  as  not  being  prima 
fade  evidence  of  title.  It  is  only  fair  to  Mr. 
Busch,  and  to  the  attorneys  with  whom  he 
advised,  to  say  that  tbe  deeds  were  Issued 
under  the  law  of  1882,  and  which  had  been 
held  constitutional  and  valid  by  a  divided 
court  in  a  case  arising  In  Marquette  county, 
and  that  the  edvlce  appears  to  have  been 
based  upon  that  decision."  It  Is  ai^arent  the 
law  of  1882  which  Justice  Champlln  bad  in 
mind  was  Act  No.  9,  and  not  Act  No.  7,  for  it 
was  tbe  former  which  was  construed  in  the 
case  artelng  in  Marquette  county.  A  refer- 
ence to  tbe  case  cited  by  him  will  also  show 
he  was  not  quite  accurate  in  stating  what 
was  decidecl.  We  quote  from  the  opinion  clt^ 
ed:  **W,e  may  properly  say,  in  conclusion,  the 
rejection  of  the  deeds  complained  of,  when 
offered  In  evidence,  was  correct  Their  In- 
validity appeared  on  the  face  of  the  instru- 
ments. How.  Ann.  St  Sf  1092,  11G5.  do  not 
apply  to  such  a  case.  The  liCgislature  did 
not  intend  to  say  that  a  paper  shall  be  held 
prima  facie  valid  when  It  carries  upon  its 
face  the  erldeiico  that  shows  It  void."  We 


have  already  shown  that  this  court  bad  held 
that  the  provision  of  Act  No.  9  for  the  public 
sale  of  state  tax  lands  was  prospective,  and 
that  sales  made  in  May  tor  taxes  levied  be- 
fore the  act  took  effect  were  void.  It  is  ap- 
parent tbe  question  Involved  In  the  last  two 
cases  referred  to  was  not  the  value  of  the 
dee^  as  evidence  of  title,  but  was  whether 
they  were  void.  In  tbe  cases  we  have  re- 
viewed at  such  length,  we  have  endeavored 
to  show  they  were  held  void,  and  for  what 
reasons  tbey  were  so  held.  As  before  stat- 
ed, there  Is  some  language  used  In  some  of 
these  opinions  In  conflict  with  the  conclusion 
we  have  reached,  but  we  do  not  think  the 
dedsions  themselves  are  In  conflict  with  it. 
In  the  opinion  in  Hoffman  t.  Loud  (Mich.)  100 
N.  W.  1011,  tbe  following  statement  is  made: 
"It  should  not  be  forgotten  that  the  land  wu 
sold  to  the  state  at  least  four  timea  before 
tbe  passage  of  Act  No.  7.  Its  title  under 
each  of  Its  sales  when  It  was  obtained  was 
prima  facie  valid."  The  flrst  lurt  is  a  cor^ 
rect  statement  of  facta.  The  last  sentence 
iM  not  a  correct  statement  of  the  law,  and 
should  be  overruled.  The  statute  refers  to 
deeds,  and  not  to  the  state  of  the  title  before 
the  deeds  are  issued. 

The  other  questions  suggested  have  been 
considered,  but  we  do  not  deem  It  necessary 
to  discuss  them. 

Judgment  is  affirmed. 


LUNDTICK  et  aL  v.  WBSTOHBSTBB  FIBB 
INS.  CO.  OF  NEW  YORK. 

(SnproM  Ooart  of  Iowa.   Jnly  12,  190S.) 

1.  iHSUBAItCB  —  YaLUB  OF  PBOPBBrT  —  BTI- 

DEITCS— GOHPSTKROT. 

Where  an  Insurance  policy  undertakes  to 
pay  the  value  of  the  Insured  property  at  the 
time  and  place  of  the  loss,  evidence  of  Its  value 
at  the  tiine  of  an  invoice  thereof  made  8<Mne 
months  previous,  and  while  it  was  at  a  differ- 
ent place  than  where  it  was  burned,  is  incom- 

rtent,  in  the  absence  of  further  evidence  that 
was  of  the  same  value  at  that  time  and 

Slace  as  when  and  where  destroyed,  or  of  evi- 
ence  showing  the  comparative  value  on  the  two 
occasions. 

2.  Saici^— AcruAi,  Valux  —  Founoatiom  job 
Showino. 

The  actual  value  of  Insured  property  can- 
not be  shown  in  place  of  its  market  value,  un- 
less a  foundation  is  laid  for  such  abowins. 
8.  Appeal— Waivbb  or  Ebbobs— Failube  to 
Object. 

Where  an  invoice  of  property  was  admitted 

in  evidence  without  objection,  defendant  could 
not  contend  on  appeal  tbat  there  waa  error  in 
admitting  certain  pages  of  the  invoice. 
4.  InsuBAJfCB— Actions  oir  Pouor— Ahouht 

OF  LOB»— iNSTBtTOTIONB. 

In  an  action  on  an  Insurance  policy,  a 
charge  that  the  jury  may  consider  tbe  Icind  of 
property  lost  or  damaged,  its  age  and  condi- 
tion, the  length  of  time  it  had  been  kept  in 
stock,  the  manner  in  which  it  bad  been  kept 
handled,  and  packed,  the  invoices  admitted  in 
evidence,  the  difference  between  the  invoice 
price  and  the  reawHiable  market  value  of  the 
goods  immediately  before  the  fire,  their  de- 
crease in  value  on  account  of  the  Gre,  and  all 
other  facts  and  circumstances  lowing  the  loss 
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mstalned,  la  fair  aa  a  whole,  and  la  not  subject 
to  the  criticism  of  preclndio^  a  consideratlcai  of 
teatlmoiiy  riiowiiv  the  deterioration  in  value 
occationed  by  the  ase  of  the  goods  and  the  man- 
ner of  handling  them  before  the  fir& 
6.  Saki^Btidbnck— -PBOora  of  Losa. 

•The  proof  of  loss  of  proiwrt?  Insnred  is 
not  competeot  to  prove  the  facta  connected 
with  the  loss  or  the  valne  of  the  propertj  de- 
stroyed and  injured. 

e.  Sahi— Tbiai.— Bbbob  in  InsTBUonoiit— 

Atailabilitt  on  Affeai.. 

While  the  court  is  not  bound  to  limit  the 
effect  of  evidence  ctHnpetent  for  certain  par- 
posea  only,  onlesa  called  upon  to  do  so,  ^et  an 
instrnction  erroneously  stating  that  evidence 
is  competent  for  a  purpose  for  which  it  la  in 
fact  incompetent  la  available  as  error  to  the 
party  prejudiced  thereby,  although  he  made  no 
requeet  for  a  charge  on  the  subject 

Appeal  from  District  Court,  Webster 
County;  J.  R.  WUtalcer,  Judge. 

Suit  on  a  fire  Insurance  policy.  Trial  to  a 
jury,  and  a  verdict  and  judgment  for  the 
piaintlfFs.  The  defendant  appeals.  Reversed. 

Wright  &  Nugent,  for  appellant  Healy 
Bros.  &  Kelleber,  for  appellees. 

SHE2EIWIN,  0.  J.  The  policy  in  suit  In- 
gured  a  stock  of  millinery  goods  and  store 
furniture  and  fixtures  located  in  Ft.  Dodge, 
Iowa,  where  the  fire  occurred  in  the  latter 
part  of  June,  1902.  A  part  of  this  stock  and 
some  of  the  fixtures  were  formerly  owned 
by  one  C.  V.  Lnndvlck,  and  kept  by  him  in 
stock  prior  to  February,  1901,  In  Lake  City, 
Iowa,  a  small  town  distant  from  Ft  Dodge 
about  40  miles.  In  February,  1901,  C.  V. 
Lundvick  availed  himself  of  the  bankrupt 
law.  and  the  goods  in  question  were  turned 
over  to  a  trustee,  who  had  them  Invoiced  in 
Septembw  of  the  same  year.  The  appellant 
attempted  to  prove  the  value  of  these  goods 
at  Iiake  City  at  the  time  of  the  Invoice  there- 
of in  September,  1901,  but  was  not  per- 
mitted to  do  BO,  and  complains  of  the  rallng. 
There  was  no  evidence  that  the  property  was 
of  the  same  value  at  that  time  and  place  as 
It  was  when  destroyed  by  the  fire  In  Ft 
Dodge  In  June,  1902,  nor  was  there  evidence 
tending  to  show  the  comparative  value  there- 
of. The  policy  undertook  to  pay  the  value 
of  the  insured  property  at  the  time  ahd  place 
of  the  loss,  and  it  Is  fundamental  that  evi- 
dence of  Its  value  at  some  other,  place  and 
time  was  incompetent,  unleu  It  was  also 
shown  that  Us  value  at  both  times  and  places 
was  praetlcally  the  same,  or  unless  the  dif- 
ference In  value,  If  any,  was  pointed  out 
Uiss  Gabriel,  one  of  the  witnesses  by  whom 
the  appellant  proposed  to  prove  the  value  at 
Lake  QSty,  was  undoubtedly  <»mpetent  to 
testify  thereto;  but  ftir  the  reasons  steted  the 
testimony  offered  was  Incompetent  The  rule 
applies  as  well  to  the  testimony  offered  touch- 
ing the  value  of  certein  show  cases  and  a 
stove  at  Lake  City.  It  may  be,  as  contraided 
by  counsel,  that  property  of  that  kind  had 
no  particular  market  value,  and  that  its  ac- 
tual value  could  he  shown,  but  admlttingr  tiie 
correctness  of  the  rule  for  the  purpose  of 


this  case,  the  testimony  was  Incompetent  for 
the  reason  that  no  foundation  was  laid  for 
Its  use. 

The  appellant  alleges  error  in  admltttng^ 
In  evidence  certain  pages  of  an  Invoice  of 
the  inxiperty,  made  shortly  before  the  fire. 
As  the  entire  invoice  went  in  on  the  appel- 
lant's Btotement  that  It  had  no  objection 
thereto,  there  Is  no  merit  in  Its  present  con- 
tention. 

In  Its  sixth  instruction  the  court  told  the 
Jury  that  in  determining  the  loss  sustained 
by  the  plaintiffs  It  should  consider  the  kind 
of  property  lost  or  damaged,  its  age  and  con- 
dition, the  length  of  time  It  had  been  kept 
in  stocky  and  the  manner  in  which  it  bad 
been  kept  handled,  and  padced.  In  the  same 
inBtruction  the  Jury  was  told  to  consider  the 
invoices  in  evidence,  and  the  difference  be- 
tween the  invoice  price  and  the  reasonable 
market  value  of  the  goods  in  Ft  Dodge  im- 
mediately before  the  fire  and  the  decrease  in 
value  thereof  on  account  of  the  fire,  and  all 
other  facte  and  circumstances  showing  the 
real  loss  snatelned  by  the  plaintiffs.  It  is 
said  tliat  the  instruction  precluded  a  consid- 
eration of  the  testimony  showing  the  depre- 
ciation In  value  occasioned  by  the  age  and 
manner  of  handling  the  goods  before  the 
fire.  The  instruction  as  a  whole  waa  fair, 
and  it  will  not  bear  the  construction  given  it 
by  the  appellant 

The  court  gave  the  following  instruction: 
"Certain  invoices  and  proof  of  loss  have  been 
Introduced  In  evidence.  '  Ton  are  instrocted 
that  the  same  should  not  be  taken  by  yon 
as  conclusive  evidence  of  the  fair  market 
value  at  Ft  Dodge,  Iowa,  of  the  property 
described  In  said  invoices  and  proof  of  loss, 
but  the  same  Is  allowed  In  evidence  before 
you  only  as  a  memoranda  to  assist  yoa  in 
determining  such  fair  and  reasonable  mar- 
ket value  of  such  property  under  the  evi- 
dence in  the  case."  The  proof  of  loss  was 
not  competent  to  prove  the  facte  connected 
with  the  loss  or  the  value  of  the  property  de- 
stroyed or  Injured.  Neese  v.  The  Fanners' 
Insurance  Co.,  55  Iowa,  601,  S  N.  W.  4S0: 
Lewis  V.  The  Burlington  Insurance  Oo^  80 
Iowa,  259,  46  M.  W.  740;  Edgerly  v.  The 
Farmers'  Insurance  Co.,  ^  Iowa,  644.  TeC 
the  instruction  clearly  directed  the  Jury  tbat 
it  might  80  consider  It  The  appellees  con- 
tend, however,  that  aa  the  proof  of  loss  was 
competent  for  other  purposes  of  the  trial, 
the  appellant  should  have  asked  an  instruc- 
tion limiting  ite  effect  as  evidence  If  It  appre- 
hended that  the  Jury  might  consider  it  In 
finding  the  amount  of  the  plaintiffs'  loss. 
This  was  held  to  be  the  rule  In  Edgerly  v. 
The  Ins.  Co.,  supra,  but  In  tbat  case  the  Jury 
was  not  instructed  to  consider  the  proof  of 
loss  In  determining  the  plaintiff's  damage,  as 
it  was  in  the  Instant  case.  The  paper  be- 
ing competent  for  certain  purposes,  the  court 
was  not  bound  to  limit  Ite  effect  unless  call- 
ed upon  to  do  so.  But  the  rule  does  not  go 
further,  and  warrant  an  Instructlcm  wrone- 
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mu  In  Itself,  for  a  party  hag  the  rlglit  to 
presume,  and  to  rely  upon  tbe  prenmptlon, 
tbat  tbe  instrncttona  given  will  correctly 
state  tbe  law.  and  If  tbey  do  not  do  so  he  naj 
Jnstlj  complain,  although  he  made  no  re* 
quest  coTering  the  subject 

Tbe  other  errors  assigned  an  not  likely 
to  arise  on  a  retrial  of  tbe  case,  and  we  need 
not  discuss  them;  and  for  tbe  reason  that 
we  must  rererse  the  case  because  of  the  In- 
stmctlon  set  out  we  shall  not  consider  the 
sufficiency  of  the  oTldencflb 

Berersed. 


GLEMANS  T.  GHIOAQO,  B.  L  A  P.  BT.  CO. 
(Sapreme  Court  of  Iowa.    July  12,  1905.) 

1,  RAHiBOADB  —  InjUBIEB    TO  TbESFASBEBS— 

DiBcovEBBD  Pekil— Case  IIequibs!I>— Ques- 

nOlT  FOB  JtTKT. 

Where  a  br&kemao  who  was  on  the  rear 
of  a  train  backing  toward  plaintiff,  who  was 
going  in  the  opposite  direction,  testified  tbat 
when  the  train  was  250  feet  from  plaintiff  he 
noticed  that  she  waa  not  going  to  leave  tbe 
trsA;  that  be  then  called  to  her,  and,  failing 
to  receive  recognition.  Immediately  signaled  tbe 
pnfrlneer;  and  it  appeared  tbat  the  train  was 
stopped  as  soon  aa  possible  after  the  signal 
was  given,  bnt  there  was  other  evidence  that  it 
was  not  given  until  the  train  was  within  10 
feet  of  plaintiff,  or  juat  as  it  struck  her — wheth- 
er defendant  ezerased  ordinary  care  to  pre- 
vent the  accident  after  discovering  plaintiff's 
peril  was  for  tbe  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41» 
Cent.  Dig.  Eallroads,  |  1876.] 

2.  Same— C ITT  Oboinance. 

A  city  railroad  speed  ordinance  fs  Insp- 
|>llcaUe  in  favor  of  a  trespasser  injured  by  be- 
ing struck  by  one  of  defendant's  trains  within 
the  dty  limits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41» 
Cent  Dig.  Bailroads,  H  1238,1273-1272.] 

Appeal  from  District  Gourt;  Polk  County; 
A.  H.  Mcy«y,  Judge. 

Suit  to  recover  damages  for  personal  in- 
inries.  Tture  was  a  directed  verdict  txa  the 
defendant,  and  the  plaintiff  appeals.  Be- 
rersed. 

A.  L.  Hager  and  O.  B.  Patrick,  for  appel- 
lant OarroU  Wright  and  John  L  Dllle,  for 
appdlee. 

SHBRWIN,  a  J.  The  Injury  for  which 
the  plalntltf  seeks  recovery  waa  received 
while  Bhe  and  her  mother  were  walking  on 
the  defendant's  track  within  the  corporate 
limits  of  the  city  of  Des  Moines.  They  were 
walking  east,  and  the  train  that  stmck  tbem 
was  an  empty  excursion  train  backing  west 
from  Des  Moines  to  Valley  Junction,  Iowa, 
where  the  defendant's  trainyards  are  locat- 
ed. A  brakeman  was  stationed  on  the  rear 
platform  of  the  train,  and  he  first  noticed 
the  plaintiff  and  her  mother  when  they  were 
about  a  quarter  of  a  mile  west  of  the  train. 
They  were  then  on  the  track,  and  walking 
east  towards  tbe  backing  train.  There  was 
nothing  to  obstruct  their  view  of  the  train, 
oor  was  thm  anytiiing  to  warn  the  lookout 
<ni  tbe  rear  of  tbe  train  that  tber  did  not  see 


It,  or  know  that  It  was  approaching,  until 
tbe  train  was  within  250  feet  of  tbem,  at 
which  time  tbe  brakeman  testified  It  be- 
came apparent  tiiat  they  had  not  noticed 
tbe  train,  and  were  not  going  to  leave  the 
track.  He  further  testified  tbat  he  then 
called  to  tbe  plaintiff  and  her  mother,  and 
that,  failing  to  receive  recognition  In  re- 
sponse thereto,  he  signaled  the  engineer  to 
stop  the  train.  If  this  were  all  of  the  testi- 
mony toochli^  the  action  of  tbe  brakeman 
at  tbat  critical  momrat;  there  could  be  no 
question  for  tbe  Jury,  so  far  as  this  branch 
of  the  case  was  concerned,  for  the  signal 
was  immediately  respraided  to,  and  the  train 
was  stopped  as  soon  as  possible.  It  was 
ranning  at  the  rate  of  10  or  IC  mites  per 
hotir,  and  was  stopped  within  200  feet.  There 
was  other  testimony,  however,  tending  to 
show  tbat  the  signal  to  stop  was  not  given 
until  the  train  was  within  10  feet  of  the 
plaintiff,  or  just  as  It  struck  them.  The  law 
of  the  case  Is  well  settled.  The  plaintiff  and 
her  mother  were  trespassers,  and  the  defend- 
ant owed  them  no  duty  until  their  peril  was 
known.  Burg  v.  Railway  Co.,  90  Iowa,  106, 
57  N.  W.  680.  48  Am.  St  Bep.  419;  Masser  v. 
Railway  Co..  68  Iowa,  602,  27  N.  W.  776j 
Thomas  v.  Railway  Co.,  98  Iowa,  248,  01  N. 
W.  967.  But  when  It  first  became  apparent 
that  they  did  not  know  of  the  approach  of 
the  train,  and  that  there  was  danger  of  strik- 
ing them,  the  active  Aaty  of  the  defendant 
arose,  and  It  was  then  bound  to  exercise  the 
care  required  by  the  law  In  case  of  nontres- 
passers.  Goodrich  v.  B.  G.  R.  &  N.  Ry.  Co.* 
103  Iowa,  412,  72  N.  W.  663;  Sutzin  v.  Ry. 
Co.,  05  Iowa,  304,  63  N.  W.  709;  Orr  v.  Ry. 
Co.,  94  Iowa,  423,  62  N.  W.  851.  No  one  dis- 
putes the  testimony  of  the  brakeman  that  he 
called  to  tbe  plaintiff  when  she  was  first  dis- 
covered to  be  in  peril;  but  It  surely  cannot 
be  said,  as  a  matter  of  law,  that  such  a 
warning  constituted  the  care  and  diligence 
necessary  to  relieve  the  defendant  from  lia- 
bility. Whether  the  defendant  was  gtdlty 
of  negligence  after  the  plaintiff's  peril  was 
discovered  waa  therefore  a  question  for  the 
jury.  An  ordinance  of  the  city  of  Des 
Moines  prohibited  tbe  running  of  trains 
within  the  corporate  limits  at  a  rate  of  speed 
greater  than  six  miles  per  hour,  but  the 
court  held  It  to  be  Immaterial  In  this  case, 
and  we  think  the  ruling  clearly  correct.  The 
ordinance  undoubtedly  was  for  the  protec- 
tion of  the  public  In  so  far  as  It  had  the  right 
to  cross  or  use  the  defendant's  tracks,  and 
no  further.  Except  at  crossings  or  at  other 
places  where  the  public  have  a  right  of  way, 
the  person  who  crosses  the  track  or  travels 
thereon  does  so  at  bis  peril.  He  Is  there  as 
a  trespasser,  and  has  no  right  to  interfere 
with  the  clear  track  which  the  public  de- 
mands, and  which  the  law  Insists  upon.  A 
railroad  is,  to  a  certain  extent,  a  public  high- 
way, and  subject  to  public  control;  and  the 
company  operating  it  has  the  right,  inhering 
In  its  ownership,  and  for  tbe  benefit  of  the 
public,  to  a  clear  and  unobstmcted  way,  and 
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It  may  lairfully  assume  that  this  right  will 
be  respected  by  all  persons.  The  plaintiff 
was  a  trespasser,  and.  as  we  have  seen,  the 
defendant  company  owed  her  no  duty  until 
her  danger  was  known.  As  said  by  Mr. 
Justin  Harlan,  lu  a  concurring  opinion  In 
Felton  V.  Aubrey,  74  Fed.  350,  20  0.  C.  A, 
436:  "The  city  ordinance  did  not  and  could 
not  make  his  presence  on  the  track  rightful 
at  a  place  other  than  one  where  the  rights 
of  the  railway  and  the  public  were  mutual, 
or  where  the  circumstances  were  such  as  to 
imply  a  license  to  use  the  track  by  way- 
farers. If  he  was  a  trespasser,  the  railway 
company  owed  him  no  duty  except  that  of 
avoiding  his  Injury  if  his  danger  waa  discov- 
ered In  time  to  do  so."  In  Masser  v.  The 
Chicago,  R.  I.  &  P.  By.  Co.,  (18  Iowa.  602,  27 
N.  W.  776,  there  was  a  practical  application 
of  this  rule,  although  It  was  not  discussed 
along  the  line  adopted  here.  See,  also,  2 
Ttiompson  on  Negligence,  8  1708;  Prewltt  v. 
Eddy,  IIB  Mo.  283,  21  8.  W.  742.  The  cases 
cited  by  the  appellant  In  support  of  a  con- 
trary rule  are  not  In  point  They  are  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct  679,  36  L.  Ed.  486;  Hayes  v.  Mich.  Cent. 
R.  R.  Co.,  Ill  U.  S.  228^  4  Sup.  Ct.  369,  28 
L.  Ed.  410;  Union  Pacific  R.  Co.  t.  McDonald, 
1D2  V.  S.  262,  14  Sup.  Ct  019,  88  U  Ed.  434. 
Tbe  Judgment  Is  levwaed. 


DILLATOU  et  aL  T.  DILLAVOU  et  at 
(Supreme  Court  of  lows.    July  12,  1005.) 

1.  WlXU  —  PSOVISIOK  FOB  WiDOW  —  ElKO- 

TioR  TO  Taks  Dowkb— Sktiho  OlT  Dow- 

KB— Statutes. 

Code,  f  8279,  provides  that  the  amount 
allowed  OQ  any  claim  which  it  becomes  neces- 
sary to  satisfy  in  dimcard  of  or  In  opposititm 
to  the  provisions  of  a  will  must  be  taken  rata- 
bly from  the  Interests  of  heirs,  devisees,  and 
lecateee.  Held,  that  where  testator  gave  his 
widow  an  Interest  In  his  estate,  with  remain- 
der over,  and  also  begaeathed  other  Interests, 
and  the  widow  elected  to  take  dower,  her  dow- 
er should  not  be  deducted  from  the  share  de- 
vised to  her  with  remainder  over,  but  should  be 
deducted  from  the  entire  estate,  the  devisees  to 
share  in  the  remaining  two-thirds  equally. 

[Ed.  Note. — For  cases  in  point,  see  voL  4B, 
Cent  Dig.  Wills,  fil  2092,  2m.} 

2.  APPUIr-PaESXBVATIOM  OV  EVtDINCS. 

It  is  no  ground  to  refuse  consideration  of 
an  appeal  that  the  evidence  was  not  preserved, 
where  the  question  In  Issue  was  determined  by 
the  pleadinfi,  and  did  not  depend  on  the  evi- 
dence. 

8.  Samb~Notiob  to  Oodefendants. 

Where  no  change  in  a  decree  less  favor- 
able to  defesdantB  was  possible,  failure  of  ap- 
pealing defendants  to  serve  their  codefendants 
with  notice  of  an  appeal  was  no  ground  for  dis- 
missing it. 

Appeal  from  District  Court,  Qreeoe  Coun- 
ty; Z.  A.  Church,  Judge. 

Salt  to  construe  a  will.  Decree  as  prayed, 
from  which  part  of  defendants  appeaL  Re- 
versed. 

Wilson  St  Albert  for  appellants.  Howard 
Ms  Howard,  for  appellees. 


liADD,  J.  The  vrlll  of  James  Dlllavou,  de- 
ceased, was  admitted  to  probate  Octobw  27, 
1908.  The  portions  material  to  this  contro- 
versy are: 

"First — That  I  give  and  bequeath  to  my 
son  George  C.  IMllavou  the  one-tenth  of  my 
estate  and  order  the  same  to  he  paid  to  the 
said  George  O.  DiUavon  within  one  year 
aft^  my  decease. 

"2.  To  my  daughter  Bebecca  Jane  Dllla- 
vou, to  my  son  John  L.  Dlllavou  and  to  my 
daughter  Mary  E.  Bagga  each  the  one-tenth 
of  my  estate  to  be  held  in  trust  tar  their 
sole  benefit 

"3.  I  give  and  bequeath  to  my  wife  Nancy 
C.  Dlllavou  during  her  lifetime,  or  so  long 
as  she  shall  remain  my  widow  tte  slx-tentlu 
of  my  estate. 

"4.  Should  my  wife  Nancy  0.  Dlllavou 
marry  or  at  tux  decease  then  the  said  six- 
tenths  of  my  estate  shall  be  divided  ta  fol- 
lows: 

"To  the  children  of  Martha  Stevens  my 
daughter,  deceased,  I  give  and  bequeath  the 
oue-tenth  of  my  estate  to  be  equally  divided 
between  said  heirs  of  Martha  Stevens. 

"5.  To  my  sons  Samuel  Dlllavou,  Ira  Dll- 
lavou and  Amos  Dlllavou  give  and  t»equeath 
unto  each  of  them  the  one  tenth  of  my  es- 
tate to  be  held  In  trust  for  their  sole  bene- 
fit To  my  daughters  Annlse  Dlllavoo  and 
Stacy  DlllaTon  each  the  one-tenth  to  be  held 
In  trust  for  their  sole  b«iefit" 

The  four  children  named  In  the  first  and 
second  clauses  were  the  issue  of  the  first 
marriage  of  testator,  while  Martha  Sterns 
and  the  five  children  mentioned  in  the  fifth 
clause  are  the  fruit  of  his  marriage  with  his 
second  wife,  the  surviving  widow.  The  lat- 
tw,  declining  to  take  under  the  will,  elected 
instead  to  have  her  dower  interest  In  the  es- 
tate set  apart  to  her.  It  is  conceded  that 
this  should  be  glv^  the  same  effect  as  her 
death  or  subsequent  marriage  had  she  ac- 
cepted the  use  of  the  six-tenths  of  the  es- 
tate under  the  terms  of  the  wllL  See  In  re 
Estate  of  Rawlings,  81  Iowa,  701,  47  N.  W. 
092;  In  re  Estate  of  Yance,  141  Pa.  201.  21 
AU.  643,  12  L.  R.  A.  227,  23  Am.  St  Rep. 
267.  Tlie  sole  question,  aride  from  those  of 
practice,  for  our  determination.  Is  whether 
the  wldoVs  one-thiid  of  tbe  estate  shall  be 
deducted  from  the  six-tenths  devised  to  h«r 
five  children  and  the  heirs  of  Martlia,  sab- 
Ject  to  her  use,  as  held  by  the  district  ooort, 
or  from  the  «itlm  estate,  the  devisees  to 
share  the  remaining  two-thirds  equally.  It 
will  be  noted  that  George  0.  DlllSTon  la  giv- 
en "the  one-tenth  of  my  estate,"  to  be  paid 
within  a  year  after  the  testator'B  death,  and 
that  In  tbe  second  clause  a  Uke  pnHon  Is 
given  to  eaidi  ijt  the  other  three  chlldroi  by 
the  flrst  wife.  TfaoM  toor-tentlis  ef  tbe  m- 
tate  are  disposed  of  nnoondltUmally,  and 
were  to  be  araUable  to  the  devisees  as  aoon 
as  distribution  might  be  effected.  The  re- 
maining six-tenths  were  dlqiKwed  of  qnlte 
aa  unequivocally,  aave  that  these  gifts  were 
deferred  to  the  use  conferred  In  the  third 
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claose  on  the  widow.  This  use,  bowever, 
waB  terminated  Inatanter  upon  hee  refusal 
to  take  under  tlie  will,  and  hj  the  terms  ot 
that  Instrument  the  gifts  of  the  six-tenths 
became  as  effectlTe  as  thme  of  the  fonr- 
teatbs.  So  far  as  the  will  Is  concerned,  then, 
iijiofl  the  widow's  refnsal  to  take,  all  of  the 
estate  was  disposed  of.  The  limitation  of 
Its  uae  bad  not  been  terminated  bj  her  death 
or  marriage,  but  quite  as  effectually  by  her 
refusal  to  accept  the  use  at  all.  No  refer- 
ence to  the  distributive  share  of  the  widow 
[9  found  In  the  instrument,  and,  though  pre- 
siiinecl  to  have  known  of  her  right  thereto, 
the  deceased  made  no  prorlslon  indicating 
any  thought  that  she  might  conclude  to  take 
it  That  contingency  was  not  contemplated 
by  the  testator,  and  It  is  not  perceived  how 
any  claim  could  be  more  antagonistic  to  bis 
last  will  and  testament  than  her  refusal  to  ac> 
cept  the  provisions  therein  for  her  benefit, 
and  her  demand  of  a  distinct  and  inde- 
pendent statutory  right  Section  3279  of  the 
Code  enacts  that;  "Posthumous  children  na- 
provided  for  by  the  parent's  will  shall  in- 
berit  the  same  Interest  as  thoogh  no  will  had 
been  made,  and  the  amount  thus  allowed  to 
Buch  a  ditld  as  well  as  that  of  any  other 
claim  which  It  becomes  necessary  to  satisfy 
la  disregard  ot  ta  tn  opposition  to  the  pro- 
visions of  will,  must  be  taken  ratably 
from  the  Intereata  of  heirs,  devisees  and  leg- 
atees." "Claim"  la  here  nsed  In  Its  broad- 
est sense  as  an  assertion  of  any  right  against 
the  estate.  The  -widow's  right  to  a  distrlbu- 
tire  share  constitutes  a  claim  such  as  con- 
templated by  the  statute,  and  where  she 
elects  to  take  It,  rather  than  what  may  be 
«1rea  her  by  the  wlU,  Is  certainly  '*tn  disre- 
gard of  and  In  opposition  to"  its  provisions. 
It  is  so  In  the  instant  case,  for  thereby  she 
acquired  property  devised  to  others.  This 
beiog  so,  the  statute  Is  aKtllcabte,  and  her 
claim  to  oue-tblrd  must  be  deducted  pro  rata 
from  the  shares  devised  to  the  several  dev- 
isees. We  are  aware  that  Hosklns  v.  Hos- 
kins,  4&  Iowa,  452,  waa  decided  otherwise. 
The  section  quoted,  which  first  appeared  In 
the  Code  of  1851,  seems  to  have  been  over- 
looked. Even  without  It  the  opinion  will  not 
bear  analysis,  for  there  iB  no  ground  what- 
ever for  saying  that  the  testator,  wltbout  ad- 
verting to  the  matter  at  all,  even  inferentlal- 
If,  Intended  the  dower  Interest  to  be  taken 
from  the  shares  of  some  devisees  rather  than 
from  those  of  others.  In  view  of  the  ex- 
plicit direction  of  this  statute,  we  are  com- 
pelled to  overrule  HosUna  v.  Hosklns,  and 
bold  that  the  decree  should  have  awarded 
each  of  the  children  and  the  heirs  of  Martha 
one>tenth  of  the  two-thirds  of  the  estate  re- 
maining after  setting  oft  the  widow's  dower. 

2.  The  appellee  urges  that  the  appeal  can- 
not he  ccmridered,  (1)  because  the  evidence 
was  not  preserved,  and  (2)  owing  to  the 
failure  of  appellants  to  serve  some  of  their 
cndefendants  with  notice  of  app«il.  Tbe 
£rat  point  is  disposed  of  by  saying  that  tbe 
104  N.W.— 28 


question  determined  was  raised  by  the  plead- 
ings, and  In  no  manner  depended  on  the  evi- 
dence, If  any  was  Introduced.  As  no  change 
in  the  decree  less  favorable  to  defendants 
was  possible,  notice  to  codefendants  was  not 
necessary.  Bowman  v.  Besl^,  122  Iowa,  42, 
97  N.  W.  60. 
Beversed. 


BTBYBNS  V.  CARROLLl 
(SnpTone  Court  of  Iowa.   July  12.  1905.) 

1.  TaXATIOH— ASSESBMEHT  OT  OllITTED  PEOP- 

BBTT— Acquiescence— Faii/Xjbb  to  Appeal. 
Code,  {  1373,  authorizes  any  person  ag- 
grieved by  the  action  of  tbe  aBses&or  in  as- 
sessing bis  property  to  make  complaint  to  the 
board  of  review,  and  to  appeal  to  tbe  district 
court  from  the  actim  of  the  board.  Section 
1874  requires  tbe  coon^  treasurer  to  asness 
property  omitted  in  previous  years.  Acta  28th 
Gen.  Asaem.  p.  33,  c.  50,  requires  tbe  treasurer, 
in  assessing  omitted  property,  to  give  the  per- 
son in  whose  name  it  Is  proposed  to  aasen  the 
same  a  notice  fixing  tbe  time  and  place  where 
objection  may  be  made,  and  authorizes  an  ap- 
peal to  the  district  court  from  tbe  action  of  the 
treasurer.  Held,  that  a  taxpayer  in  whose 
name  property  is  daly_  and  regularly  assessed 
by  the  treasurer  as  having  been  previously  omit- 
ted, and  who  fails  to  appeal  to  tbe  district 
court.  Is  conclusively  presumed  to  have  acqui- 
esced In  the  assessment  made,  and  cannot  recov- 
er from  the  treasurer  tbe  amount  o(  the  tax. 
although  the  property  assessed  had  in  fact  been 
previously  assessed  and  tbe  taxes  had  been  paid 
thereon,  and  although  the  treasurer,  in  mak- 
ing the  assessment,  acted  unlawfully,  malicious- 
ly, and  tortiously. 

2.  Sake— Aotb  of  Tbusubbb— Judiciai.  Ds- 
TEBMiNATiON— Exemption  from  Liabilitt. 

Under  Code,  §3  3373,  1374,  and  Acts  28th 
Gen,  Assem.  ji.  33,  c.  60,  autboriKing  the  treas- 
nrer  to  assess  omitted  property  after  due  no- 
tice to  the  taxpayer  and  opportunity  to  file 
objections,  tbe  treasurer,  in  considering  and 
overruling  an  objection  of  the  taxpayer  that 
the  |>roperty  has  been  previously  assessed,  acts 
judicially,  and  Is  not  liable  to  a  civil  action  for 
damages  In  case  he  makes  an  erroneous  de- 
cision. 

3.  Same— DountE  Taxatioiv  —  Taxatiok  in 
Dippebent  Jueihdictioits. 

The  listing  and  taxation  of  moneys  and 
credits  in  one  jurisdiction  does  not  necessarily 
affect  tbe  liability  of  the  owner  to  pay  taxes 
thereon  for  the  same  year  In  another  jurladic- 
tion. 

Appeal  from  District  Court,  Linn  Countr; 
Wm.  O.  Thompson,  Judge. 
The  opinion  states  the  case.  Affirmed. 

D.  D.  Stevrais,  for  qtpellant  Yorls  A 
Haas,  for  appellee. 

WEAVER,  J.  In  tbe  year  1003  one  Mrs. 
B.  V.  A.  Stevens  was,  and  for  some  time  had 
been,  a  resident  of  I^nn  county,  Iowa.  In 
July  of  the  year  m^itloned,  the  defendant 
herein,  being  the  then  counly  treasurer  of 
Linn  county,  claiming  l^t  iSn.  Stevens  was 
chargrable  with  certain  taxes  upon  pn^rty, 
mon^s,  and  credits  which  bad  been  omitted 
from  assessment,  proceeded  to  list  said  prop- 
erty, and  assess  thereon  taxes  for  the  years 
1901  and  1902,  to  the  amount  of  $338.50.  On 
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August  6,  1903,  Mrs.  SteTens  paid  said  taxes, 
making  at  tbe  same  time  a  written  protest 
that  Bbe  had  already  paid  her  taxea  in  fnll 
for  the  years  named,  and  that  the  aBseaHnent 
of  additional  taxes  by  the  treasurer  was  un- 
warranted and  oppreaalTe.  Thereafter  the 
plaintiff  herein  took  a  written  assignment  of 
the  claim  of  Mrs.  Stevens,  and  instituted  this 
action  at  law  to  recover  as  damages  the 
amount  of  money  so  paid  by  her.  with  Inter- 
eat.  The  petition  alleges  the  facts  above  stat- 
ed, and  avers  that  defendant  in  making  the 
assessment  and  the  collection  of  said  tax, 
acted  "unlawfully,  willfully,  maliciously,  op- 
pressively, and  tortlously."  The  defendant 
demnrred  to  the  petition,  on  the  ground  (stat- 
ed In  substance)  that  the  petition  shows  upon 
its  face  that  be  was  acting  within  the  forms 
of  the  law  in  such  cases  made  and  provided, 
and,  if  for  any  reason  the  assessment  made 
by  him  was  nnjust  or  unauthorized,  the  rem- 
edy of  Mrs.  Stevens  was  by  appeal,  and  that, 
having  voluntarily  waived  her  right  of  appeal 
and  paid  the  tax,  she  cannot  recover  the  mon- 
ey in  a  collateral  or  Independent  proceeding. 
The  district  court  having  sustained  the  de- 
murrer, the  plaintiff  appeals. 

The  appellant  concedes  that  notice  of  the 
proposed  assessment  was  duly  served  upon 
Mra  Stevens,  and  that  she  appeared  before 
the  treasurer  at  the  time  and  place  desig- 
nated sad  objected  to  the  assessment,  but 
never  appealed  therefrom,  nor  instituted  any 
direct  proceeding  to  have  the  same  vacated 
or  set  aside.  He  Insists,  however,  that,  as  bis 
petition  alleges  the  conduct  of  the  treasurer 
to  have  been  "oppressive,  tortious,  and  cor- 
rupt,*' It  states  a  good  cause  of  action  for  the 
recovery  of  damages  to  the  extent  of  the  tax- 
es thus  collected,  notwithstanding  the  fallnre 
to  appeal  With  this  contention  we  are  unable 
to  agree.  The  treasurer  acted  strictly  wlthtn 
the  scope  of  his  statutory  power.  See  Code, 
fl  1373,  1374,  and  Acts  28th  Geo.  Assem.  p. 
38,  c  60.  If  It  be  true  that  the  property  upon 
which  he  was  claiming  taxes  had  already 
been  properly  listed  and  asse^ed,  or  If  the 
taxes  thereon  bad  already  been  paid,  that 
fact  constitnted  a  perfect  defense  to  tbe  de- 
mand, and  Mrs.  Stevens'  rights  In  the  prem- 
ises could  have  been  established  and  ef- 
fectually protected  by  appeal  to  the  district 
court  Such  Is  the  remedy  which  the  Legis- 
lature baa  specially  provided  for  this  class 
of  cases,  and  It  must  be  regarded  as  exclu- 
sive. Crawford  v.  Polk  Co.,  112  Iowa,  118, 
83  N.  W.  825 ;  Nugent  v.  Bates.  51  Iowa,  77, 
50  N.  W.  7G.  33  Am.  Rep.  117;  Harris  v.  Fre- 
mont 63  Iowa,  039,  19  N.  W.  S26. 

Nor  is  this  rule  to  be  affected  by  alleging 
that  the  treasurer  or  other  officer  acting  with- 
in the  scope  of  bis  authority  Is  prompted  by 
willful,  malicious,  or  corrupt  motive.  The 
only  damage  which  the  piaintifTs  aasignor  \ 
Is  alleged  to  have  suCfered  is  In  the  amount  , 
of  the  tax  she  paid.    That  tnx  was  levied 
only  after  due  notice  and  after  nppearance  ■ 
thereto  upon  her  part  and  by  falling  to  a^  [ 


peal  she  is  conclusively  presumed  to  acqui- 
esce in  the  assessment  made  by  the  treasurer 
as  correct  See  our  decisions  above  dted, 
and  the  other  cases  therein  mentioned. 
Moreover,  the  treasurer.  In  considering  tlie 
objections  of  the  taxpayer  In  such  proceed- 
ings, and  determining  the  liability  of  the 
property  to  the  claim  for  taxes,  acts  in  a  Ju- 
dicial or  quasi  judicial  capacity,  and  a  civil 
action  for  damages  on  account  thereof  will 
not  He.  Directly  in  point  see  Steele  v.  Dun- 
ham, 26  Wis.  393;  Yates  v.  Landng,  5  Johns. 
291;  Jones  v.  Brown,  54  Iowa,  78,  6  N'. 
140,  37  Am.  R^.  185;  Weaver  v.  Deveudorf, 
8  Denlo,  117;  Stewart  v.  Case  (Minn.)  64  N. 
W.  938.  39  Am.  St.  Rep.  575. 

Appellant  endeavors  to  avoid  this  point  by 
Insisting  that  as  the  petition  alleges  tbat  the 
property  of  Mrs.  Stevens  had  already  been 
listed  and  assessed  for  taxation,  it  follows 
ther^rom  that  the  treasurer,  In  assuming  to 
list  or  assess  It  again,  acted  beyond  his  ju- 
risdiction, and  Is  therefore  not  entltlM  to 
the  benefit  of  the  rule  to  which  we  have 
above  adverted.  But  this  cannot  be  correi  t. 
His  right  to  act  does  not  depend  upon  the 
fact  that  the  property  has  been  omitted  from 
taxation,  for  that  is  the  very  question  be  Is 
empowered  to  decide.  He  does  not  enter  up- 
on the  investigation  upon  peril  of  being  held 
liable  as  a  trespasser  or  wrongdoer  if  It 
should  be  proven  that  the  property  has  al- 
ready been  duly  listed.  The  claim,  upon  tbe 
one  band,  that  the  property  has  been  omitted 
from  taxation,  and  the  denial  of  that  claim 
upon  the  other,  raise  an  Issue  which  he  is  au- 
thorized to  try,  and  his  Judgment  or  decision 
thereon,  whether  right  or  wrong,  is  clearly 
within  his  Jurisdiction,  and  does  not  expose 
him  to  civil  liability  at  the  suit  of  the  prop- 
erty owner. 

It  should  also  be  said  that  while  the  peti- 
tion alleges  in  a  general  way  that  Mrs.  Ste- 
vens had  paid  the  taxes  upon  her  property 
for  the  years  in  question,  It  does  not  allege 
that  such  taxes  were  paid  to  the  defendant 
or  to  Linn  county,  and  it  goes  without  say- 
ing that  the  listing  and  taxation  of  the  mon- 
eys and  credits  In  another  Jurisdiction  would 
not  necessarily  affect  the  liability  of  the 
owner  thereof  to  pay  tbe  tax  here  In  con- 
troversy. 

The  ruling  upon  the  demurrer  was  correct, 
and  the  Judgment  appealed  from  la  affirmed. 


WILDER  V.  GREAT  WESTERN  CEREAL 
CO. 

(Supreme  Court  of  Iowa.    July  12,  lOOo.) 

1.  Masteb  and  Sebv ant— Injuries  to  Sebv- 
ant—Nequoence— Failure  to  Wabw. 
Where  plaintiff,  on  inexporienc^  servant, 
was  injured  by  having  his  hand  caufrtit  between 
the  roliers  of  an  oat  roller  as  he  was  attempt- 
ing to  UQclog  the  rollers  with  a  stick,  and  )i>> 
te.stified  that  when  be  was  instructed  as  to  such 
duty  he  was  merely  charged  to  tue  a  Rtirk. 
without  reference  to  sise,  and  was  not  warnol 
tbat  use  of  a  stick  of  greater  thickncM  than  tli« 
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space  between  the  rollers  would  be  dangeroas, 

and  be  was  injured  by  tlie  ase  of  aucb  a  stick, 
the  evidence  was  sufficient  to  austnlo  a  finding 
that  defeodaat  was  Degligent  in  failing  to  warn 
plaintiff  at  the  danger  incident  to  such  act. 

[Ed.  Note.^ — For  cases  in  point,  see  roL 
CenL  Dig.  Master  and  Servant,  |  QTZ] 

2.  Samb — Obvious  Bahobs. 

Where  plaintiff,  an  inexperienced  servant, 
was  injured  Dj  having  his  band  caught  between 
the  rollers  of  a  machine  as  he  was  attempting 
to  nnclog  the  same  with  a  stick  thicker  than  tlie 
space  between  the  rollers,  and  it  appeared  that 
the  room  was  poorly  lighted ;  that  the  machin- 
ery  was  housed ;  uat  the  front  roll  was  ob- 
scured by  a  board  and  certain  cotton  belting, 
and  over  the  back  roll  groats  were  pouring  at 
the  rate  of  several  basnets  p«r  minute;  and, 
thoagh  the  relative  position  of  the  rolls  could 
hare  been  seen  from  outside  of  Che  casing,  their 
size,  etc.,  was  not  so  discernible,  and  plaintiff 
bad  never  looked  within  the  casing  before  the 
morning  of  his  injury — whether  the  danger 
was  open  and  obvious  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84« 
Cent  Dig.  Master  and  Servant,  {  1112.] 

3.  Saue— AsstnuD  Bisk. 

Pkiintiff  did  not  assume  the  risk  of  audi 
injnry  &»  a  matter  of  law. 

[Ed.  Note. — For  caws  in  {Mint,  see  vol.  34, 
Oent.  Dig.  Master  and  Servant,  U  61&-624, 
10S3.] 

4.  SAJIB— GORTBIBUTOBT  NlOLIOENOK. 

Where  plaintiff  was  Instructed  to  unelog 
an  oat  roller  by  the  use  tit  a  stick,  be  was  en* 
titled  to  assume  that  there  was  no  danger  not 
apparent,  and  that  he  could  perform  the  work 
in  safety,  and  was  therefore  not  guilty  of  con- 
tributory negligence  In  failing  to  investigate 
the  machinery. 

IBd.  Not&— For  casei  fat  point,  see  rol.  84» 
Cant.  Die  Master  and  Servant*  H  T7S-78&] 

5.  Same— InSTBUCTTONS— HABMLK88  Ekbob. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, a  finding  that  defendant  was  nMligent 
condnsively  rebutted  the  charge  that  plaintiS 
bad  assumed  the  rlsk^  defendant  was  not  prej- 
udiced by  an  instruction  that,  if  the  injury  was 
caused  by  defendant's  negligence  without  fault 
on  plainnlTs  part,  plaintiff  was  entitled  to  re- 
cover, omitting  any  reference  to  tbe  defense  of 
aaramed  risk,  and  In  another  luragraph  char- 
ging that,  if  such  defense  was  eatabliahed,  the 
verdict  should  be  (or  defendant 

6.  Sahb— Slight  Neoliobrck. 

An  instraction  that  anieaa  plaintiff  bad 
shown  by  a  preponderance  of  the  evidence  that 
he  was  not  guilty  of  a  failure  to  exercise  ordi- 
nary care,  or  that  if  be  was  that  such  n^li- 
Kence  in  no  way  contributed  to  bis  injury,  he 
was  not  entitled  to  recover,  was  not  objection- 
able as  in  eire<'t  allowing  a  recovery  though 
plaintiff  was  guilty  of  slight  ne^ligencei 

Appeal  from  District  Court,  Wetwter  Oonn- 
ty;  J.  R.  Wbitaker,  Jadge. 

Action  for  damages  resulted  in  a  Judgment 
toe  the  plaintiff.  Tlie  defendant  appeals. 
Affirmed. 

Ryan,  Ryan  &  Ryan,  for  appellant  Healy 
Bros.  &  Kelleher,  for  appellee. 

LAJ)D,  J.  The  defendant  operated  an  oat 
meal  mill  at  Ft  Dodge,  and  the  plaintiff,  8 
boy  of  19  years,  had  his  band  caught  in  one 
of  Its  machines  In  September,  1902,  and  so 
Injured  that  amputation  was  necessary. 
Prior  to  his  employment  by  defendant  he 
bad  had  no  ^perlence  witb  machinery  other 


than  that  used  on  the  farm.  From  Novem- 
ber, 1901,  untU  tbe  last  of  tbe  {(^lowing  May, 
except  one  month,  be  vrorked  for  defendant 
as  a  roustabout;  that  is.  helping  load  and 
unload  cars,  scooping  coal,  fllllog  and  tmck- 
ing  sacks,  moving  machinery,  and  tbe  like. 
Spinning  in  July.  iS02,  be  acted  as  door^ 
keeiier  on  tbe  first  flow  for  six  weeks;  then 
fOr  a  month  carried  water  for  the  men  on 
j  all  the  six  floors;  after  that  swept  floors  and 
•  cleaned  s^Mrators  or  sieves  on  tbe  upper 
;  three  floors  for  a  short  time.  He  was  then 
I  transferred  to  the  second  and  third  fiotnrs, 
whrae,  for  a  couple  of  days,  his  work  was 
i  about  the  same,  and  was  then  shown  by 
'  the  superintmdrat  how  to  oU  a  heated  box 
'  over  a  Journal  to  one  of  tiie  rolUng  machines. 
'  The  superintendent  also  Instructed  bim  to 
"tmcboke"  the  feeder  to  this  machine  when 
it  clogged  up  with  groats  foats  with  bulls 
ofQ.  This  machine  need  not  be  described 
farther  ttian  to  say  that  it  contained  seven 
set  of  rollers,  each  about  10  inches  in  diam- 
eter, and  that  tbe  machinery  was  housed 
In  wooden  covering  about  9  feet  high.  At 
the  front  there  was  a  lid,  6  or  7  Inches  wide 
and  22  Inches  Iimg,  whldi  opened  (n  binges 
downward.  The  rolls  nearest  tbe  lid  were 
about  14  or  16  Inches  back,  turned  toward 
each  other,  and  on  tbe  day  In  question  were 
set  tbree-elghtbs  or  seven-sixteenths  of  an 
inch  apart  Oats  were  not  being  rolled,  but 
groats  were  running  through  the  machine 
as  spouting,  to  be  sacked  for  the  shipment 
The  superintendent  iUnstrated  to  plaintiff  by 
moving  a  stick  or  piece  of  Iron  over  or  be- 
tween the  rollers,  and  according  -to  plaintiff, 
■aid:  "  This  chokes  up  down  herei  Ton 
want  ta  nnchoke  it  Tbe  dough  balls  accu- 
mulate, and  yon  want  to  let  the  grain  pan 
there.  You  want  to  mash  them,  and  use  a 
stick,  and  not  your  hand.'  He  made  a  move- 
ment while  he  was  saying  this.  He  Just  did 
that  way  with  bis  hand  with  the  stick  In  it 
— ^Just  into  tbe  door  whoi  he  opened  it  that 
way.  He  moved  his  hand  that  way  up  and 
down.  After  he  told  me  that  he  closed  tbe 
shutter  and  walked  away."  The  superin- 
tendent testified:  '1  told  him  that  some- 
times the  dust  would  gather  a  little  bit  in 
between  the  rolls,  and  It  would  retard  the 
flow  of  groats,  and  showed  bim  how  to  re- 
move the  dost  and  also  told  him  to  be  very 
careful  not  to  get  his  hand  in  there,  and 
took  a  piece  of  sheet  iron  and  ^wed  him 
Just  exactly  how  to  run  the  sheet  Iron  along 
borlxontally  between  the  rolls  so  there  would 
be  no  danger  of  getting  bis  hand  In,  but  told 
him  to  keep  his  band  out  of  there,  because  if 
he  did  get  it  In  between  the  rolls  it  would 
take  it  off.  Tbe  shutter  was  open  at  the 
machine  when  I  gave  Wilder  Instructions. 
We  don't  keep  It  shut  when  we  run  groats. 
The  Implement  we  bad  at  the  time  I  In- 
structed Wilder  was  a  sheet  iron.  Some- 
times we  used  a  hoop  Iron.  I  used  to  use  a 
prepared  hoop  iron  similar  to  this,  so  he 
oould  take  it  and  run  it  right  in  between 
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the  Ttm.  I  fnnilthed  Vr.  ^der  an  imple- 
mmt  of  tliAt  Und— a  BtrU^  ot  tin  m  abeet 
inm."  Itie  plaintiff  denied  baTlng  been  told 
-what  kind  of  an  iDstrument  other  than  a 
stick  to  use,  and  testified  that  at  abont  2 
o'clock  p.  m.  he  noticed  the  dosed  lid  bulging 
out,  and  opened  It;  that  the  Inside  was  full 
of  groats;  and  that  he  picked  a  stick  about 
a  half-inch  In  lUameter  from  the  floor,  and 
proceeded  to  crash  the  "dough  balls"  and 
nnclog  the  feeder.  He  had  been  at  this  but 
a  few  mlnntea  when  the  stick  was  caught  be- 
tween the  rolls  and  his  hand  drawn  in  and 
Injured  as  stated.  The  claim  for  damages 
resulting  therefnm  Is  based  on  two  grounds 
of  n^ligence;  1.  e.,  failure  to  warn  plaintiff 
of  the  dangers  incident  to  doing  the  work, 
and  omission  to  furnish  blm  with  a  suitable 
implement  with  which  to  do  it  These  were 
put  in  issue  by  defendant,  and  it  pleaded 
that  the  risk  had  been  assumed. 

1.  Taking  up  the  auctions  of  negligence 
separately,  appellant  insists  tbat  the  otI- 
dence  was  Insufficient  to  support  the  verdict, 
miat  the  use  of  a  stick  thicker  than  the  dis- 
tance betweoi  the  rolls  was  dangerous,  and 
that  before  permitting  Its  use  an  inexpert- 
weed  person  should  be  cautioned  of  the  dan- 
gar  that  It  might  be  caught  between  the 
rolls  and  the  hand  drawn  in,  were  matters 
conclnslvely  established  by  the  evidence; 
Whether  plaintiff  was  furnished  a  strip  of 
iron  about  Vsi  of  an  inch  thick.  %  of  an 
inch  wide,  and  about  a  foot  long,  like  t*<at 
customarily  used,  or  was  simply  told  to 
make  use  of  a  stick,  was  In  dispute,  and  the 
finding  of  the  jury  necessarily  conclusive. 
But  it  is  said  that  In  selecting  the  stick  the 
plaintiff  acted  tor  himself.  Independent  of 
d«Cendant  and  for  this  reason  the  latter  la 
not  chargeable  with  negligence  In  not  sup- 
plying proper  tools.  This  might  be  so  had 
the  superintendent  given  no  directions.  Ac- 
cording to  plaintiff's  testimony,  he  was  in- 
structed merely  to  use  a  stick,  and  be  se- 
lected one  like  that  the  superintendent  bad. 
If  this  was  so,  he  was  not  acting  independ- 
ently, bnt  under  Instructions  as  to  what  tool 
to  use  in  unclogging  the  feedw.  A  partic- 
ular stick  was  not  pointed  out,  nor  was  a 
particular  one  furnished;  but  from  what 
was  said,  according  to  his  version  of  the  con- 
rersatiim,  he  was  justified  In  Inferring  that 
he  was  to  take  any  stick  similar  to  that  used 
by  the  superintendent  A  stick  Is  d^ned 
by  Webster  as  "a  small  shoot,  branch,  sep- 
arated, as  by  cutting,  from  a  tree  or  shrub; 
*  *  *  any  long  and  comparatively  slender 
piece  ot  wood,  v^ether  In  natural  form  or 
shaped  with  tools;  a  rod;  a  wand;  a  ataff." 
Wood  is  ordinarily  meant  and  one  would 
not  Infer,  save  under  peculiar  circumstan- 
ces, that  by  the  word  "stick"  a  piece  of  Iron 
was  intended.  If  plalntiCTs  testimony  be 
accepted  as  tme— and  the  jury  might  have 
done  so — ^he  was  directed  to  make  use  of  a 
piece  of  wood.  He  selected  such  an  iDstm- 
inent;  then,  as  he  was  Instructed  to  use,  and 


not  one  of  his  own  choosing.  Because  of  the 
danger  of  being  caught  betweoi  the  rolls, 
and  drawing  the  hand  in,  such  an  Instru- 
ment was  not  a  suitable  appliance  for  clean- 
ing the  rolls,  especially  by  an  inexperienced 
person;  and  the  jury's  finding  the  defend- 
ant was  negligent  in  this  respect  has  support 
in  the  evidence. 

2.  The  principle  Is  weO  letUed  that  tbe 
duty  to  warn  an  inexp«rlenced  employe  le 
limited  to  those  dangers  which  are  not  open 
and  obvions»  or  wtilcb  are  not  likely  to  lie 
appreciated  In  ttie  exercise  of  (vdinary  pru- 
dence. McCarthy  Mulgrew,  107  Iowa,  76, 77 
N.  W.  B27;  Hanson  v.  HammeU,  107  Iowa, 
171,  77  N.  W,  889;  Newbniy  T.  Mfg.  Co.. 
100  Iowa.  441,  6»  N.  W.  748,  62  Am.  St  Bep. 
662;  Yeager  v.  By.,  93  Iowa,  1,  61  N.  W.  215; 
Beck  V.  Mfg.  Co.,  82  Iowa,  280,  48  N.  W.  81. 
The  plaintiff  undoubtedly  knew  there  wen 
rolls  within  the  wooden  casing  or  bousing, 
and  as  he  had  oiled  a  hot  box  over  the  shaft 
about  three  Inches  In  diameter,  of  one  of 
these  rolls,  he  must  have  learned  that  there 
was  machinery  inside  and  In  motion.  A 
wheel  about  a  foot  in  diameter  and  some 
eight  Inches  wld^  on  which  the  belt  from 
the  line  shaft  ran.  was  attached  to  the  shaft 
At  the  other  end  was  a  cogwheel,  whiidi  ar- 
ticulated into  a  similar  wheel  attadied  to 
the  shaft  at  the  other  roll,  and  by  this  means 
turned  it  The  rolls  in  revolving  rapidly 
caused  a  humming  noise.  But  ss  before 
stated,  the  lid  was  at  the  end,  and  opened 
down.  The  plaintiff  had  never  looked  into 
the  "housing"  before  that  morning.  The 
front  roll  was  obscured  by  a  board  and  some 
cotton  belting.  Over  the  back  roll  groats 
were  pouring  at  the  rate  of  several  bushels 
a  minute,  ao  that  the  jury  might  have  con- 
cluded tbat  neltber  when  shown  by  the  su- 
perintendent nor  when  be  made  use  of  a 
stick  himself  was  he  able  to  see  the  rolls 
or  their  relative  location.  The  room  was 
poorly  lighted.  There  was  no  defect  in  the 
machinery.  The  charge  of  negligence  in  fall- 
ing to  property  instruct  of  necesslt?  bas  re- 
lation to  the  particular  work  to  be  done. 
Some  duties  about  the  machine  doubtless 
might  have  been  performed  wltiiout  warn- 
ing, and  a  skilled  machinist  might  have  as- 
certained the  perils  ot  the  task  exacted  of 
plaintiff  without  instruction.  But  he  had  bad 
no  previous  experience,  as  the  superintendent 
well  knew.  To  accomplish  what  was  re- 
quired, he  must  insert  his  hand  within  the 
opening.  What  was  inside,  save  the  groats, 
might  not  have  been  sera,  and,  even  though 
he  knew  of  the  location  of  the  shaft  and 
wheels  on  tiie  outside,  what  was  on  the  In- 
side, and  its  location,  was  a  matter  of  con- 
jecture; and,  In  view  of  bis  youth  and  Inex- 
perience, we  think  the  jury  might  weil  have 
found  that  the  defendant  owed  him  the  duty 
of  warning  him  of  the  dangers  attending  the 
doing  of  the  woric.  Eqieclally  is  tills  true 
with  respect  to  the  use  of  a  stick  Instead  of 
a  piece  of  Iron,  for  an  inexperienced  person 
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would  not  be  Ukely  to  appreciate  the  pecu- 
liar danger  InTOlved  In  tbe  use  of  a  piece  of 
wood  a  trifle  thicker  than  the  distance  be- 
tween the  rolls.  Because  of  the  natural  ef- 
fort to  retain  the  stick,  npon  being  caught 
between  the  rolls,  the  hand  might  be  drawn 
in.  We  think  the  facts  of  the  case,  If  as  dis- 
closed by  plalntiers  evidence,  were  such  as 
to  bring  it  wiOiln  the  well-established  rule 
devolving  upon  a  master  the  duty  of  so  in-  i 
structlng  an  Inexperienced  servant  employ-  I 
ed  about  dangerous  machinery  as  to  enable  | 
him  to  perform  his  task  in  safety.  Aathor- 
Itles  in  support  of  this  principle  are  unneces- 
saiy.  but  the  following  decisions  will  be 
fomid  somewhat  analogous  in  their  facts; 
Creachen  t.  Carpet  Co.  (Pa.)  67  Atl.  1101; 
Le  Beau  v.  Mfg.  Co.  (R.  I.)  57  Atl.  1092; 
Buoy  T,  Elevator  Co.  (Kan.  Sup.)  7B  Pac.  466; 
Joyce  V.  American  Writing  Paper  Co.  (Mass.) 
68  N.  B.  21S;  Sauvagean  River  Spinning 
Co.  (C.  C.)  129  Fed.  963. 

3.  Every  person,  in  undertaking  to  work, 
assnmes  the  risks  ordinarily  Incident  to  his 
employment;  that  iM,  he  agrees  to  labor  in 
tbe  situation  and  with  the  toOlt  ^vlded  in 
Bo  far  as  the  condition  of  these  are  apparent 
or  may  be  ascertained  by  the  ezerdse  of  or^ 
dinary  diligence  and  care.  Bnt  he  does  not 
asanme  the  risk  of  using  Instruments  the 
danger  In  which  Is  known  to  the  master  and 
anknown  to  the  servant  Knowledge,  either 
actual  or  imputed,  because  of  what  should 
have  been  known  by  the  exerdse  of  ordinary 
prudence,  is  absolutely  essential  before  the 
risk  may  be  said  to  have  been  assumed. 
Stomne  t.  Hanford  Produce  Co.,  108  Iowa,  187, 
78  N.  W.  841.  The  existence  of  such  knowl- 
edge Is  inconsistent  with  the  finding  that  de- 
fendant was  negligent  In  failing  to  instmct; 
for.  had  plaintiff  been  aware  of  tbe  dango*, 
hutmctlon  would  have  been  unnecessary. 
Therefore  In  holding  that  tlie  evidence  as  to 
n^llgence  In  failing  to  warn  plaintiff  of  the 
dangers  was  sufficient  to  carry  the  case  to 
the  ]nry,  we  bav^  in  effect,  decided  that  the 
(ssne,  In  BO  tar  as  mippwted  by  the  evidence, 
If  at  all,  as  to  whetikor  the  plaintiff  assomed 
the  risk,  was  also  for  the  Jnry. 

4.  The  same  may  be  said  of  the  eont&ition 
that  tbe  plaintlfl  was  guilty  of  contributory 
negligence.  Tra^  be  did  not  fnTestigate  the 
machinery,  but  he  had  tibe  right  to  assnme, 
from  tbe  order  to  do  the  work,  that  there 
was  no  danger  not  apparent,  and  that  he 
could  perform  It  In  safety.  See  Newbury  v. 
Mfg.  OOh  100  Iowa,  441.  60  N.  W.  743,  62 
Am.  8t  Rep.  582;  Strong  t.  Ry..  94  Iowa, 
880,  62  N.  W.  799. 

5.  The  InstmctloDs  were  contradictory  In 
form,  in  that  the  jury  was  told  that  If  the 
Injury  was  caused  by  defendant's  negligence, 
without  fault  on  plaintiff's  part,  a  verdict 
should  be  returned  for  the  latter,  without 
mentioning  the  defoue  <^  assumption  of 
risk,  and  in  anotbw  paragraph  that,  If  such 
defense  were  established,  the  verdict  should 
be  for  defendant    Bee  Qnlnn  t.  Ry.,  107 


Iowa,  710,  77  N.  W.  484;  Christy  \.  D.  M. 
City  Ry.  Co.  (Iowa)  102  N.  W.  195.  The  case 
is  to  be  distinguished  from  those  cited,  how- 
ever, in  that  the  finding  that  the  defendant 
was  negligent  conclusively  rebutted  the 
charge  that  plaintiff  had  assumed  the  risk. 
This  point  has  already  been  explained,  and 
all  that  need  be  added  is  that,  as  the  issue  of 
assumption  of  risk  was  necessarily  involved 
In  that  of  defendant's  negligence,  tbe  Jury, 
In  returning  their  verdict,  must  have  found 
against  defendant  on  both  Issues,  and  there- 
fore It  was  error  without  prejudice  to  ex- 
clude the  issue  as  to  assumption  of  risk  In 
stating  recovery  might  be  had  upon  a  finding 
that  the  Injury  occurred  through  defendant's 
negligence  without  fault  on  tbe  part  of  plain- 
tiff. No  question  as  to  assumption  of  risk 
was  Involved  In  tbe  other  charge  of  negli- 
gence. If  the  superintendent  furnished  plain- 
tiff with  the  Iron  strip,  the  jury  necessarily 
resolved  that  Issue  In  defendant's  favor.  If 
he  did  not  and  on  the  contrary  Instructed 
him  to  use  a  stick,  as  claimed  by  plaintiff, 
and  he  did  so,  he  did  not  assume  the  risk, 
for  the  evidence  that  he  was  not  apprised  of 
tlie  danger  attending  the  nse  of  a  stick  is  un- 
controvffl-ted.  The  principle  was  well  stat- 
ed in  Bannon  v.  Lutz  (Pa.)  27  Atl.  893:  "The 
duty  Is  on  the  employer  to  furnish  his  em- 
ployes reasonably  safe  appliances  with  which 
to  do  the  work  assigned  to  them.  It  Is  also 
his  dnty  to  know  what  appliances  are  suit- 
able and  In  common  use  for  tbe  purpose. 
The  empl<^  has  a  right  to  assume  that  hfa 
employer  will  Intelligently  and  faithfully  dis- 
charge these  duties.  If  tbe  work  In  which 
be  engages  la  new  to  him,  he  should  be  In- 
structed In  it;  and,  If  he  Is  not  acquainted 
with  the  latent  dangers  Incident  to  it,  they 
should  be  explained  to  him  that  be  may,  so 
far  as  is  condstent  with  the  proper  perform- 
ance of  It  avoid  tbem.  In  such  case  he  is 
not  presumed  to  know  whether  his  employer 
has  furnished  appliances  which  are  reason- 
ably safe  and  in  ordinary  nae^  and  he  Is  not 
chained  with  an  assumption  of  the  risks  In- 
TOlved  In  the  failure  to  provide  them." 

6.  By  tbe  eleventh  instmction  the  Jnry  was 
told  that  nntess  plaintiff  has  shown  by  a 
preponderance  of  the  evidence  that  he  was 
not  guilty  of  a  failure  to  ezerdse  snch  ordi- 
nary care^  or  that  if  he  was,  that  such  ne^ 
lig«ace  In  no  way  contributed  to  his  receiv- 
ing the  Injury  that  he  complains  of,  then  he 
is  not  entitled  to  recover  in  this  case.  This 
was  correct  and  not  open  to  the  erftlclBm  of 
allowing  recovery  even  though  guilty  of 
slight  negligence.  See  Jerolman  v.  Ry.,  108 
Iowa,  179,  78  N.  W.  86S.  Unless  his  fault. 
If  any,  contributed  in  some  way  to  tbe  Injury, 
it  had  no  place  In  the  case.  The  nse  of  the 
double  negative  In  the  thirteenth  Instruction, 
manifestly  through  Inadvratence,  was  favor- 
able, rather  than  otherwise,  to  defendant. 
In  answer  to  special  Interrogatories  the  Jury 
fennd  that  plaintiff  was  instructed  to  keep 
tba  rolls  free  and  open  so  tbe  groats  would 
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freely  past  between  the  rolli,  and  that  be 
selected  the  ImplemeDt  with  which  he  at- 
tempted to  clean  the  rolls.  The  court  rightly 
refoaed  to  submit  the  questions  as  to  wheth- 
er he  failed  to  keep  the  rolls  open  so  the 
groats  would  freely  pass  between  them,  and, 
If  BO,  to  state  whether  such  failure  caused 
the  groats  to  cover  up  the  rolls  at  the  time 
be  was  Injured.  The  Interrogatories  did  not 
call  for  ultimate  facta.  See  Morbry  t.  Ry. 
Co.,  lie  Iowa,  84,  89  N.  W.  105.  If  both  bad 
been  answered  favorably  to  the  defendant,  It 
would  not  necessarily  follow  that  this  was 
due  to  bis  negligence,  or  that,  If  he  kept  the 
feeder  clear,  he  must  have  obserred  the  rela- 
tive position  of  the  rolls.  Th«  record  Is  with- 
out prejudicial  ttTor. 


WEBB  et  aL  T.  WEBB  et  aL 
(Supreme  Court  of  Iowa.    July  12,  190S.) 

1.  Wizxs  —  ConmrsiTcTioif  —  Lm  Bbtatbs 

— POWES  OF  DlBPOSmOH. 

A  will  bequeatblBg  to  testator's  widow  all 

his  personal  property  of  every  kind  and  de- 
scription "to  have  to  hold  by  her  during  her 
life,  and  at  her  death  the  same  or  whatever 
remains  to  be  divided  between  my  children 
equally  between  them,"  ^ves  Uie  widow  a  life 
estate,  with -unlimited  power  of  disposition,  add- 
ed as  a  separate  gift;  but,  if  she  fails  to  ex- 
erdse  snch  power,  the  remainder  npon  her  death 
pasMB  to  the  children. 

2.  Tbubts— iHTiBrHxirr  or  Tstiar  Ptmoa— 

CONVEBSION  INTO  REALTT  —  QUESTIONS  OV 

Fact. 

Whether  real  estate  purchased  by  a  widow 
was  paid  (or  with  the  proceeds  oi  personalty 
left  to  her  by  her  has  band  for  life,  with  remain- 
der to  her  children,  so  as  to  be  impressed  with 
a  trust  for  the  benefit  of  the  children,  la  a 
Question  of  fact. 

[Ed.  Note.— For  cases  In  p^t,  sss  tcL  47, 
Cent.  Dis.  Trusts,  <  188.] 

8.  Saiib— Bubdbh  ov  Pboot. 

Where  a  widow  purchased  land,  and  snbee- 

quently  conveyed  the  same  to  certain  of  her 
children,  the  burden  was  on  other  children, 
who  claimed  that  the  land  was  paid  for  with 
the  proceeds  of  personal^  bequeathed  to  the 
widow  by  her  husband  for  life,  with  remainder 
to  all  the  children  indiscriminately,  to  prove 
that  such  was  the  (act,  and  to  show  the 
amount,  if  less  than  the  whole,  of  the  personal- 
ty so  invested. 

[Ed.  Note. — For  cases  In  point,  see  ToL  47, 
Cent  Dig.  Trusts,  I  128.] 

4.  Samk— Tbdstek'b  Dutt  to  Accouitt. 

Children  to  whom  their  mother  conveyed 
land  claimed  hy  other  children  to  have  boen 
purchased  with  trust  foods,  in  which  all  the 
children  were  equally  interested,  were  not  trus- 
tees of  the  funds  invested  in  the  purchase  of 
the  land,  In  such  sense  as  to  be  under  the  duty 
of  making  a  full  and  accurate  acconntinc  of 
such  funds. 

6.  Deeds— DsLiVERT—PBSStncPTioN. 

Where  deeds  are  duly  signed,  aclmowledg- 
ed,  and  recorded,  it  Is  presumed  that  they  were 
properly  delivered. 

[Ed.  Note. — For  cases  in  p(4nt,  see  voL  ML 
Cent  Dig.  Deeds,  H  S74-583.1 

U.  Same— Deuvkbt  to  Sinau  Obantei. 

A  delivery  of  a  deed  to  one  of  several  gran- 
tees, to  hold  tha  same  for  herself  and  the  oth- 


ers, with  the  knowledge  and  consent  of  the 
latter,  is  a  delivery  to  all. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Deeds,  {  126.] 

7.  Same  —  REnuTTiNO  Gibcumstakcbb— Cor - 

GLUSIVENEsa. 

The  facts  that  a  grantor  remained  In  pos- 
session of  the  property  after  the  execution  of 
the  deed  until  nee  death,  insured  some  of  the 

ftroperty  in  her  own  name,  and  leased  a  part  of 
t,  are  not  conclusive  against  the  delivery  of 
the  deed. 

Aiqpeal  from  District  Court,  Llnn  Ooontr; 
William  C.  Thompson,  Judge. 

This  U  a  controversy  among  the  children 
and  belrs  at  law  of  Joim  W.  and  Elizabeth 
Webb,  deceased,  over  prop«ty  which  It  Is 
claimed  at  one  time  belonged  to  the  parents, 
and  which,  It  Is  said,  was  not  equitably  dis- 
posed of.  The  proprarty  now  involved  con- 
sists of  a  house  and  lot  In  the  town  of  Ma- 
rlon, and  115  acres  of  land  In  Linn  county. 
The  record  title  to  the  lot  Is  In  defendants 
Florence  K  and  Anabel  Webb;  to  3S  acres 
of  the  land.  In  Florence  E.;  and  to  80  acres, 
in  Josephine,  Anabd,  and  Florence.  Plain- 
tlfffl  contend  that  the  deeds  In  which  the 
mother  was  grantor  were  never  delivsed  to 
the  grantees  therein  named,  that  the  mother 
was  of  unsound  mind  when  they  were  exe- 
cuted, and  that  they  were  obtained  through 
undue  influence.  They  also  all^  that  the 
mother  held  tiUe  to  tiie  house  and  town  lot  in 
trust  for  all  the  heirs,  and  that  the  convey- 
ance to  Flomice  and  Anabel  did  not  dis- 
charge this  tmat,  but  that  they  held  title  in 
trust  for  all  the  children.  This  claim  Is  bas- 
ed upon  the  assumption  that  the  lot  was  pur- 
chased and  the  house  built  ont  of  personal 
property  received  from  ber  husband,  which 
she  held  in  trust  for  tbe  children.  Various 
allegations  of  fraud  and  conspiracy  are  char- 
ged, which  need  not  be  noticed  at  this  time. 
Tbe  defendants  denied  practically  all  of  the 
allegattons  of  the  petition/  The  trial  court 
denied  the  relief  asked  by  tbe  plalntlffa,  and 
they  ai^>eal.  Affirmed. 

Jamison  ft  Smyth,  for  appellants.  J.  O. 
Davis  and  Smith  ft  Smith,  tor  appellees. 

DEEMEB,  J.  John  W.  Webb  died  la  tbe 
year  1891.  Before  Us  death  be  made  varlons 
provisions  for  his  children,  who  are  the  par- 
ties to  this  litigation,  airing  certain  ones 
personal  property,  and  others  leal  estate, 
and  making  a  will  whereby  he  devised  to  his 
wife,  HllEabetta,  who  survived  bim,  "all  my 
personal  property  of  every  kind  and  descrip- 
tion, to  have  to  hold  by  her  during  ber  life: 
and  at  hoc  death  the  same  or  whatever  re- 
mains to  be  divided  between  my  i^lldren 
equally  between  them."  There  is  no  contro- 
versy ow  tbe  disposition  made  by  John 
Webb  of  any  of  his  property,  save  tbe  per- 
sonal estate  bequeathed  by  the  will.  It  is 
said  that  tbe  widow  Invested  It,  or  tbe  pro- 
ceeds thereof,  In  the  bouse  and  lot  Id  Ma- 
rlon, and  that  it  stands  as  so  much  pwwn- 
alty  to  be  distributed  ammg  tbe  heirs  equal- 
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]y,  although  tbe  house  and  lot  were  deeded 
by  the  mother,  before  her  death,  to  one  of 
the  defendants.  Defendants  contend  that 
the  will  gave  tiie  mother  the  personal  prop- 
erty absolutely,  and  that  tn  any  event  no 
part  of  this  property  went  Into  the  Marlon 
house  and  lot:  It  is  further  contended  that 
the  deed  to  this  property  was  never  delivered 
to  the  grantee  named  therein.  The  claims 
of  nndne  influence  and  of  unsoundness  of 
mhid  are  pnctically  abandoned,  but  it  la 
stoutly  itudsted  that  none  of  the  deeds  to  the 
defendants  were  ever  delivered.  This.  In 
short,  ia  the  caae  as  presented  to  ns;  and  It 
Involves,  as  will  be  observed,  mixed  ques- 
tions of  law  and  fact 

We  Bball  first  take  up  the  claim  to  the 
house  and  lot  In  Marlon,  The  claims  to  this 
are  two:  First  it  Is  insisted  that  It  was 
purchased  from  proceeds  of  the  personal  es- 
tate left  by  John  Webb,  and  should  for  the 
purposes  of  tills  case  be  treated  as  person- 
alty, for  the  wife,  Elizabeth,  held  the  same 
In  trust  under  the  will  for  the  benefit  of  all 
the  children;  second.  It  Is  contended  that 
the  deed  from  Mrs.  W^b  therefor  was  never 
delivered. 

The  first  of  these  propositions  depends 
primarily  on  the  nature  of  the  bequest  made 
by  John  W.  Webb  In  hla  will.  If  he  be- 
queathed the  personal  property  absolutely  to 
Mb  wife,  then,  of  course,  the  Investment  of 
the  proceeds  thereof  in  the  Marlon  property 
would  not  of  Itself  avail  plaintiffs,  unless 
they  show  that  Elizabeth  died  seised  of  the 
property.  The  will  gave  the  property  to  the 
wife,  Elizabeth,  during  her  Hfe,  and  provid- 
ed that  whatever  remained  at  her  death 
should  go  to  bis  (testator's)  cbtldren.  This, 
of  course,  gave  the  widow  implied  power  of 
disporttion  during  her  life,  but  It  also  lim- 
ited her  estate  therein  to  one  for  life.  The 
presumption  is  that  the  testator  Intended  to 
pass  his  entire  Interest  In  the  property  to 
the  l^atee  named.  But  he  had  the  right  to 
give  but  a  life  estate  therein,  with  remainder 
over,  if  he  saw  fit  and  also  to  confer  upon 
the  wife  power  of  absolute  disposition.  The 
rule  In  this  respect  is  the  same,  whether  the 
property  be  real  or  personal.  Godsiialk  v. 
Akey,  10»  Mich.  350,  67  N.  W.  330;  Wooster 
V.  OOOper,  SS  N.  J.  Eq.  682,  33  Art.  1050. 
Under  oor  holdings  the  widow  took  but  a 
life  estate,  with  imllmited  power  of  dispo- 
sition added,  as  a  separate  gift;  and,  If  she 
failed  to  exercise  this  power,  the  remainder 
upon  her  death  passed  to  the  children.  In 
re  Proctor's  EsUte,  96  Iowa,  172,  68  N.  W. 
670.  There  is  some  confusion  in  our  bold- 
Inga  on  this  subject  but  the  later  cases  an- 
nounce the  rule  above  stated.  L-aw  v.  Doug- 
lass, 107  Iowa,  606,  78  N.  W.  212;  In  re 
Stumpenhousen's  Estate,  108  Iowa,  655,  79 
N.  W.  3T6;  Spaan  v.  Anderson,  115  Iowa, 
121,  88  N.  W.  200.  Bo  that  the  will  gave  the 
widow  but  a  life  estate,  with  power  of  dis- 
position added,  and  all  property  left  nndls- 
yoeed  at  at  fha  time  (tf  her  deaUi  passed  to 


the  remaindermen.  Appellees  seem  to  con- 
cede that  if  part  of  this  personalty,  or  the 
proceeds  thereof,  was  Invested  In  the  house 
and  lot  In  Marlon,  It  Is  Impressed  with  a 
trust  for  the  benefit  of  all  of  the  children,  to 
the  amount  of  such  Investments;  but  they 
deny  that  any  of  the  property  or  money  was 
so  Inrested.  This  Is  purely  a  fact  question, 
with  the  burden  upon  appellants  of  showing 
that  there  was  an  Investment  of  the  person- 
alty, or  some  part  thereof,  therein,  and.  If 
but  a  part  the  exact  amount  so  Invested. 
The  widow  paid  $500  for  the  Marion  lot  and 
built  a  house  thereon  costing  something  like 
fl,500.  She  purchased  the  lot  In  the  year 
1802,  and  the  bouse  was  constructed  during 
the  same  year.  The  money  for  the  property 
was  actually  paid  by  the  mother,  Elizabeth; 
but  defendants  say  that  It  came  from  rents 
for  land  owned  by  them,  and  through  various 
channels,  entirely  distinct  from  the  person- 
alty of  their  faUier.  After  a  careful  read- 
ing of  the  evidence,  we  are  constrained  to 
hold  that  plaintiffs  have  failed  to  show  that 
the  money  used  to  pay  for  the  house  and  lot 
came  from  the  i>er8onal  estate  of  John  W. 
Webb.  Surely  It  did  not  all  come  from  that 
source,  for  there  Is  no  doubt  that  he  had  no 
such  sum  as  $2,000  after  his  debts  were  paid 
by  his  executor.  As  It  did  not  all  come  from 
that  source,  plaintiffs  were  required  to  show 
what  part  if  any,  of  it  came  in  that  way. 
Defendants  are  not  trustees,  and  are  not 
compelled,  of  course,  to  make  a  full  and  ac- 
curate accounting.  Bat  fOT  the  fact  that 
they  now  hold  a  deed  to  the  property,  they 
would  be  equally  Interested  with  the  plain- 
tiffs as  beneficiaries,  and  the  du^  of  a  trus- 
tee to  make  a  full,  fair,  and  accurate  ac- 
counting does  not  fall  upon  them.  Plain- 
tiffs have  failed  to  show  such  an  investment 
of  the  personal  estate  of  John  W.  Webb,  de- 
ceased, In  the  Marion  property,  as  to  create 
a  trust  therein. 

2.  On  December  6,  1900,  the  mother,  Eliza- 
beth, deeded  the  house  and  lot  In  Marion  to 
Florence  and  Anna  Webb,  defendants  here- 
in, and  made  the  other  conveyances  to  which 
we  have  referred.  These  deeds  were  duly 
signed  and  acknowledged  before  a  notary 
public.  After  their  execution  the  notary 
was  permitted  to  take  them,  at  his  request 
in  order  that  he  might  rule  them  with  red 
Ink,  as  Is  sometimes  done.  On  the  next  day 
one  of  the  defendants  called  at  the  notary's 
office  and  secured  the  deeds  from  him. 
These  she  held  until  after  her  mother's 
death,  when  they  were  taken  by  another  of 
the  defendants  (Anna)  to  the  county  record- 
er's office  and  recorded  Jane  23,  1002.  .To- 
sephlne,  the  daughter  who  received  the  deeds 
from  the  notary,  kept  them  in  her  xKtsses- 
slon,  for  herself  and  her  slBters.  until  de- 
livered to  Anna  for  recordation.  Each  and 
all  the  grantees  in  these  deeds  knew  that 
they  had  been  executed  by  the  mother,  and 
consented  to  Josephine's  holding  them.  In 
two  pieces  of  the  ^perty  covwed  by  the 
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deeds,  Josephine  was  not  personally  Int^eat- 
ed.  The  consideration  for  each  of  the  cour 
Tcyances  was  Ioto  and  affection.  The  gran- 
tor declared  that  she  wanted  the  notary  to 
draw  the  deeds,  and  afterward  said,  that  she 
had  deeded  the  property  to  her  daughta^, 
the  defendants  her^n.  As  tibe  deeds  were 
dnly  signed,  acknowledged,  and  recorded, 
12ie  presumption  la  that  they  were  properly 
d^ivered.  Hntton  t.  Smith,  88  Iowa,  238, 
55  N.  W.  326;  Hall  t.  Cardell,  111  Iowa,  206, 
82  N.  W.  503;  Lockhart  v.  Luckhart  (Iowa) 
91  N.  W.  461.  This  presumption  has  not 
been  overcome  any  testimony  on  the  part 
of  plaintiffs  and  apprilants.  Aside  from  this, 
liowerar,  there  was  a  delivery  to  Josephine, 
who  held  the  same  not  only  for  herself,  bat 
for  the  other  grantees,  with  their  knowl- 
edge and  consent  This  was,  in  law,  a  d»- 
llrety  to  all.  Mercer  t.  Mercer,  29  Iowa, 
557;  Cecil  t.  Beaver,  28  Iowa,  241,  4  Am. 
Rep.  174;  Hannah  v.  Swamer,  8  Watts,  9, 
34  Am.  I>ec.  442;  Turner  v.  Whldden,  22 
Me.  121.  These  proposItlonB  are  so  elemen- 
tary as  hardly  to  require  the  citation  of  au- 
thorities. It  Is  true  that  the  grantor  remain* 
ed  In  the  possession  of  the  property  until  her 
death,  but  this  Is  not  controlling  on  the  ques- 
tion of  delivery.  White  v.  Watts,  118  Iowa, 
549,  02  N.  W.  660;  Uppold  T.  lippold,  112 
Iowa.  134,  83  N.  W.  809,  84  Am.  St.  Rep.  331. 
There  is  no  evidence  that  the  grantor  in- 
tended these  instruments  to  be  testamentary 
In  character.  Her  evident  intent,  according 
to  the  testimony,  was  to  pass  a  present  es- 
tate, subject  perhaps  to  a  life  Interest  In 
herself.  She  parted,  absolutely  with  ail  con- 
trol over  the  instruments,  and  there  Is  no 
evidence  to  show  that  delivery  or  operation 
should  be  postponed  nntil  her  death.  Time 
of  enjoyment  was  alone  deferred.  See  White 
T.  Watts,  supra.  The  grants  Insured  some 
of  the  property  in  her  own  name,  and  leased 
part  of  It  after  the  deeds  were  executed,  but 
this  does  not  negative  the  direct  testimony 
as  to  the  delivery  of  the  deeds.  As  the  hold- 
er of  a  life  estate,  she  might  do  any  or  all 
of  these  things. 

8.  As  already  intimated,  the  issues  of  men- 
tal Incapacity  and  undue  influence  are  out 
of  the  case. 

The  other  propositions  being  found  in  de- 
fendants' favor,  the  decree  dismissing  plain- 
tlffs'  petition  ihoQia  he,  and  It  la,  affirmed. 


TBACHOUT  T.  CAPITAL  LODGB  I.  O.  O. 
F.  et  al. 

(Supreme  Court  of  Iowa.   July  12,  1905.) 

1.  Leases— TIei  or  Staibwat  —  CHAaAOTES 
OP  Right— ExcLUSiVENEsa. 

Where  an  owner  of  land,  who  planned  to 
build  thereon,  leased  the  third  story  of  the  con- 
templated building,  "together  with  nn  open  and 
□nobstructed  passageway"  for  a  stairway,  for 
a  period  of  99  years,  and  later  constructed  ths 
building  with  rooms  on  the  second  floor  open- 
ing onto  a  hallway,  egress  from  whidi  was  af- 


forded bj  means  of  the  stairway,  tbe  lease 

would  not  be  construed  as  giving  the  lessee  an 
exclusive  right  to  the  use  of  the  stairway,  such 
as  to  preclude  the  lessor,  his  taumts  and  gran- 
tees, ERKn  using  the  stairway  for  any  proper 
purpose  Incident  to  the  usual  occupancy  of 
the  second  floor  of  the  building. 

2.  E3ABEMENT&— CbEATION    BT   ReSSBVATIOH — 

Passaob  as  Appubtenahqbs. 

A  reserration  In  a  deed  to  one  half  of  a 
building  of  a  right  in  the  grantor,  who  re- 
tained the  other  half,  to  use  a  Btairway  and  hall 
located  in  the  half  conveyed,  creates  an  ease- 
ment appurteoant  to  the  half  of  tbe  building  re- 
tained, which  passes  to  subsequent  grantees  of 
such  half,  although  not  speciflcally  described 
in  the  grant. 

3.  Same— Hnu  and  Absionb— Neokssitt  of 

MENTIOIf. 

It  Is  not  necessary  that  a  reservation  be 
made  to  "the  grantor,  his  heirs  and  assigns," 
In  order  to  create  an  easement  appurtenant  to 
property  owned  by  the  grantor  at  the  time  of 
such  resarration,  and  for  the  benefit  and  ass 
of  which  tbe  reserration  Is  madew 

4.  Same— NBCBSsnr  or  Basbhent. 

Where  an  easement  to  a  stairway  la  ex- 
pressly reserved  by  deed.  It  Is  not  necessary  to 
the  continued  existence  of  such  easement  that 
tenants  of  the  premises  to  which  tbe  easement 
is  appurtenant  nave  no  other  means  of  access 
to  their  tenements. 

6.  Deeds— Reservations — Constbuction. 

The  first  two  floors  of  a  three-story  build- 
fag  were  divided  by  an  oast  and  west  wall,  on 
the  south  side  of  which  the  stairways  and  sec- 
ond-floor hallway  were  situated,  while  the  third 
story  was  occupied  under  a  99-year  lease  by  a 
lodge.  Tenants  of  the  north  half  of  the  sec- 
ond floor  continuously  used  tbe  stairway  to  the 
street  Id  connection  with  their  occupancy.  Tbe 
owner  of  the  building  conveyed  the  south  half, 
reserving  to  himself  "the  right  to  use  the 
stairway  and  ball  upstairs."  Held,  that  the  res- 
ervation could  not  De  construed  to  relate  only 
to  the  hallway  on  tbe  second  floor,  and  tbe 
stairway  leading  from  tiie  second  floor  to  the 
lodgeroom,  but  It  related  to  the  stairway  to  the 
street. 

6.  EASBHBin»  —  ABAHDomfCNT— Failure  to 
Use. 

The  fact  that  the  tenant  of  premises  Is  not 
mal^tQg  actual  use  of  a  stairway  appurtenant 
thereto  does  not  indicate  an  abandonment  by 
the  landlord  of  the  right  to  use  the  stairway. 

Appeal  from  District  Court,  Folk  County; 
James  A.  Howe,  Judge. 

Action  to  enj<^  the  defendant  lodge  and 
its  trustees  from  removing  or  barricading  a 
stairway  In  a  building  owned  by  the  defend- 
ant lodge,  in  which  stairway  the  plaintiff, 
who  owns  an  adjoining  building,  claims  to 
have  an  easement  Decree  for  plaintiff, 
from  which  defendants  aiveaL  AflSrmed. 

MacKenate  A  Fraofclln,  for  i^^Umts, 
Thomas  A.  Cheshire,  for  appelleew 

McCIiAlN,  J.  The  respective  claima  of 
the  parties  with  reference  to  the  stairway  in 
question  will  sufficiently  appear  from  the 
following  statements,  which,  while  not  ac- 
curate in  detail  as  to  the  description  of  the 
buildings  adjoining  it,  cover  all  the  facts 
necessary  to  be  considered  in  determining 
the  rights  of  the  parties  thereto:  In  1876  one 
Ira  Perigo  owned  lot  6  in  block  19  of  the 
town  of  East  Des  Moines,  situated  on  the 
Mutfaeaat  comer  of  Sixth  street  aad  irhat 
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Is  now  designated  as  Grand  arenne,  with  a. 
Crontase  of  60  feet  on  Grand  avenue,  and  132 
feet  on  Sixth  street  Proposing  to  build  a 
buslnen  block  on  the  north  44  feet  of  this 
lot,  with  thft  frontage  on  Sixth  street,  be  en- 
tsnA  into  a  contract  with  the  defendant 
lodge  by  which  he  was  to  build  two  stories, 
and  the  lodge  was  to  build,  the  third  story 
(or  ita  use,  under  a  lease  for  99  years.  The 
only  portion  of  this  lease  now  material  la 
the  provision  that  the  lease  covers  the  up- 
per story  of  the  building  as  already  de- 
scribed, "together  with  an  open  and  unob- 
structed passageway  to  be  not  less  than  4 
feet  wide  and  nmnlng  from  the  6th  St  front 
of  said  brick  building  to  a  point  on  the  sec- 
c»d  story  where  the  stair  commences  leading 
to  the  upper  story  with  the  necessary  space 
running  south  from  the  main  passageway 
on  the  second  story  requisite  for  the  building 
of  the  stairs  from  the  second  story  to  the  up- 
per story  of  said  brick  building."  Under 
thia  arrangement  a  double  brick  building 
was  constructed,  the  two  parts  being  sepa- 
rated on  the  first  and  second  floors  by  a 
brick  wall,  and  the  stairway  from  the  Sixth 
street  front  to  the  second  floor  was  construct- 
ed on  the  south  aide  of  this  wall,  while  on 
the  second  floor  a  hallway  running  to  the 
eastern  end  of  the  building  and  the  stair- 
way leading  to  the  lodgeroom  on  the  third 
floor  were  also  on  the  south  side  of  this  walL 
In  18S5  Perlgo  conveyed  the  south  half  of 
the  building  to  Lafayette  Harter  by  war- 
ranty deed,  containing  this  clause,  "and  the 
■aid  Perlgo  reserves  the  right  to  use  the  stair- 
way and  hall  upstairs."  The  portion  of  the 
building  retained  by  F^lgo  had  rooms  on  the 
second  floor,  with  doors  leading  from  them 
into  the  east  and  west  hallway,  and  the  occu- 
pants of  these  rooms  used  this  hallway  and 
the  stairway  from  Sixth  street  In  connection 
wttb,  and  as  incident  to  the  occupancy  of, 
sodi- rooms.  By  conveyances  from  Ijafayette 
Harter,  through  Intermediate  grantees,  the 
defendant  has  acquired  title  to  the  south  half 
of  the  building  as  above  described;  there 
being  DO  reservation  in  the  warranty  deeds 
of  conveyance  of  any  easement  or  j^vllege 
with  reference  to  the  stairway  or  hallway 
such  as  Is  referred  to  in  the  conv^ance  from 
Perlgo  to  Harter.  In  1888  Perlgo  conveyed 
the  north  half  of  the  building  to  a  grautee, 
who  In  turn  conveyed  the  same  to  plaintiff; 
DO  reference  b^g  made  in  such  conveyances 
to  the  use  of  said  stairway  and  hallway  sit- 
uated on  the  south  side  of  the  wall  between 
the  two  buildings.  The  defendant  lodge, 
having  acquired  another  building  south  of 
the  south  portion  of  the  Perigo  building,  of 
which  it  has  become  the  owner  by  convey- 
ance from  HartCT,  through  intermediate  gi*an- 
tees.  and  desiring  to  construct  another  stair- 
way south  of  the  portion  of  the  original  Peri- 
go building  thus  acquired,  has  attempted  to 
dose  the  stairway  in  the  Perigo  bulldlni^ 
and  prevent  that  use  of  such  stairway  by  o<s 
cnpante     Hm  north  half  of  the  Perigo  Indld- 


!  ing,  now  belonging  to  plalntifE.  and  tho 
i  plaintiff  seeks  to  enjoin  tiie  closing  ot  this 

I  stairway. 

j  The  claim  of  plaintiff  is  that  the  reserva- 
!  tlon  by  Perlgo,  In  his  conveyance  to  Harter, 
of  the  stairway  and  hallway  in  the  south 
half  of  his  building,  created  an  easement 
,  appurtenant  to  the  north  half  of  the  building, 
which  passed,  without  specific  reference  In 
I  the  Intermediate  conveyances,  to  the  plain- 
I  tiff,  and  that  the  defendant  lodge  took  title 
!  to  the  south  half  of  the  building  subject  to 
,  the  easement  thus  created.  The  claim  of  the 
defendant  is  that  the  original  lease  for  99 
years  of  the  third  story  of  the  Perigo  build- 
ing, with  the  provision  therein  relating  to 
the  stairway,  gave  to  the  defendant  lodge 
the  exclusive  right  to  the  use  of  the  stairway 
from  Sixth  street  to  tbe  second  floor  of  the 
building  during  the  term  of  the  lease,  and 
that  on  the  purchase  of  the  south  half  of  tbe 
building  this  right  merged  into  the  ownership 
of  the  south  half,  out  of  which  the  stairway 
and  hallway  were  reserved,  and  that  no  ease- 
ment arose  by  virtue  of  the  lease  or  tbe 
reservation  in  the  conveyance  to  Harter, 
which  became  appurtenant  to  the  north  half 
of  the  building,  and  passed  by  conveyance 
thereof.  This  is  the  very  point  in  Issue,  for 
appellants'  counsel,  throughout  their  argu- 
ment fiiid  In  each  division  thereof,  insist 
that  under  the  original  lease  to  defendant 
lodge  the  exclusive  use  of  the  Sixth  street 
stairway  was  granted  to  the  lodge.  But 
considering  the  provision  of  the  lease  In  the 
light  of  tbe  surrounding  circumstances  and 
the  subsequent  conduct  ot  the  parties,  we 
reach  the  conclusion  that  It  was  the  privll^e 
of  using  this  stairway,  and  not  the  exclu- 
1,  sive  right  to  Its  use,  which  was  granted  to 
the  lodge.  The  grant  was  of  "an  open  and 
unobstructed  passageway,"  and  this  language 
does  not  indicate  In  Itself  the  right  to  an  ex- 
clusive use.  In  view  of  the  circumstances 
und^  which  the  lease  was  made,  no  such 
construction  of  the  language  would  be  justl- 
fled.  Perigo  was  leasing  to  the  defendant 
lodge  the  third  story  of  bis  building,  and  was 
evidently  granting  to  the  lodge  the  means  of 
access  to  such  story.  It  could  not  have 
been  intended,  we  think,  that  Perigo  was  not 
to  have  the  right,  for  himself,  his  tenants, 
and  his  grantees,  to  use  the  stairway,  for 
any  proper  purpose  incident  to  the  usual  oc- 
cupancy of  tbe  second  floor  of  his  building. 
Therefore,  when  Perigo  conveyed  to  Har- 
ter the  south  half  of  the  building,  reserving 
"the  rigbt  to  use  the  stairway  and  hallway 
upstairs,"  he  did  not  simply  reserve  the  use 
of  tbe  stairway  for  the  defendant  lodge,  but 
also  for  himself,  as  owner  of  the  north  half 
of  the  building,  which  reservation  would  pass 
by  any  lease  or  conveyance  of  the  north  half, 
without  specific  reference  thereto.  That  such 
an  easement  passes  by  a  conveyance  of  the 
premises  to  which  It  Is  appurtenant  witLont 
i^eclflc  description,  is  well  settled  by  the  au- 
thorities. It  Is  not  necessary  that  n  reaerra- 
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tion  8baU  have  been  made  to  the  grantor, 
his  heirs  and  assigns,  In  order  to  create  an 
easement  appurtenant  to  the  property  owned 
by  the  grantor  at  the  time  of  such  reserva- 
tion, and  for  the  beneffclal  use  of  which  the 
reservation  Is  made.  Such  a  reservation  Is 
not  a  perstmal  privilege,  but  a  privilege  ap- 
purtenant to  the  property.  Karmnller  v. 
Krotz,  18  Iowa,  352;  Thompson  t.  Miner,  30 
Iowa,  386;  Decorah  Woolen  Mill  Go.  v.  Greer, 
49  Iowa,  490;  MoU  t.  McCanley.  88  Iowa, 
877,  50  N.  W.  218;  McKierson  v.  Acker,  Mac- 
Arthur  &  M.,  150,  48  Am.  R^.  749.  These 
cases  are  not  predicated  upon  the  doctrine  of 
easement  by  necessltj,  but  upon  an  Implied 
covenant  with  reference  to  the  beneficial  en- 
joyment of  the  premisee  to  which  the  ease- 
ment is  appurtenant  Toothe  v.  Bryce,  50 
N.  J.  Bq.  588,  25  Ati.  182.  It  is  ^olly  im- 
material, therefore,  whether  tenants  of  the 
north  half  of  the  building  did  have  access 
from  the  east  end  of  the  liall  on  the  second 
floor  to  Grand  avenue  by  means  of  another 
stairway,  unless  possibly  the  existence  of 
such  a  stairway  Is  to  be  considered  as  In- 
dicating the  Intention  to  be  implied  from 
the  language  used  in  the  lease  to  the  de- 
fendant lodge,  and  in  the  reservation  made 
In  the  conveyance  to  Barter.  But  the  con- 
tinuous use  by  the  occupants  of  the  second 
floor  of  the  north  bialf  of  the  building  of  the 
Sixth  street  stairway  down  to  or  near  the 
time  when  the  defendant  lodge  attempted 
to  close  this  stairway  would  negative  any 
understanding  that  their  means  of  ingress 
and.  egress  between  the  hall  and  the  street 
was  limited  to  the  use  of  the  stairway  from 
the  east  end  of  the  liall  to  Grand  avenue. 
It  appears  that  the  preset  tenant  of  the 
north  half  of  the  building  has  closed  the 
doors  from  the  second  floor  of  his  tenement 
to  this  hallway,  and  has  constructed  for  his 
own  purposes  an  Interior  stairway  from  the 
first  to  the  second  floor,  and  that  the  stair- 
way from  the  east  end  of  the  hall  to  Grand 
avenue,  which  from  the  first  was  a  tempo- 
rary structure,  has  fallen  Into  disuse.  If  it 
has  not  entirely  disappeared.  But  these 
facte  have  no  bearing,  we  think,  on  the  right 
of  the  plaintiff,  as  owner  of  the  north  half 
of  the  building,  to  the  use  of  the  Sixth  street 
stairway  as  an  rasement  appurtenant  to  his 
building. 

Counsel  for  appellants  would  have  us  con- 
sider the  reBervation  in  the  conveyance  by 
Perlgo  to  Barter  of  the  south  half  of  the 
building,  already  quoted,  as  relating  only  to 
the  hallway  on  the  second  floor  and  the  stair- 
way leading  from  the  second  floor  to  the 
lodgeroom.  But  we  cannot  believe  that  this 
IB  a  fair  interpretation  of  the  language,  and, 
In  view  of  the  construction  of  the  building, 
known  to  both  parties  at  the  time  the  con- 
veyance was  made,  and  the  subsequent  con- 
tinuous use  of  the  Sixth  street  stairway  in 
connection  with  the  occupancy  of  the  second 
floor  oC  the  north  half  of  the  building,  cer- 


tainly Barter  could  not  have  understood,  nor 
can  his  grantees  be  JusUfled  In  Insisting, 
that  in  this  conveyance  Perlgo  Intended,  to 
deprive  himself  and  his  grantees,  as  own- 
ers of  the  north  half  of  the  building;  of  the 
use  ot  this  Sixth  street  stairway  as  a  method 
of  ingress  and  egress  to  and  from  the  hall 
on  the  second  floor.  Nor  is  there  any  compe- 
tent evidence  of  the  abandonment  by  the 
plaintiff  of  the  legal  right  to  enjoy  this  ease- 
ment. The  mere  fact  that  the  present  tenant 
of  plaintiff's  premises  Is  not  making  actual 
use  of  the  Sixth  street  stairway  does  not  in- 
dicate any  abandonment  of  such  right  by 
plaintiff,  and  the  fact  that  plaintiff  has  al- 
lowed the  stairway  to  Grand  avenue  to  fall 
into  disuse  affirms,  rather  than  natives, 
his  continuous  insistence  upon  the  right  to 
access  to  the  second  floor  and  hallway  by 
means  of  the  Sixth  street  stairway. 

We  are  satlsfled  that  the  decree  eC  Uie  trial 
court  Is  right,  and  it  la  afllrmed. 


ARNOLD  V.  CITY.  OF  WATERLOO. 
(Supreme  Gonrt  of  Iowa.    July  12,  1906.) 

1.  Municipal    Corpobatiorb  —  Detectivx 

SlOBWALKS— TnjiTBT  TO  PeDESTEIAH— COB - 
TRIBOTOBT  NEQI.IOEITCE  —  EROWLBDOI  O' 

Defects. 

The  fact  that  a  pedestrian  has  knowledge 
Chat  a  sidewalk  over  which  he  assumes  to  pass 
is  defective  does  not  make  him  necligent,  as  a 
matter  of  law,  in  using  the  sidewalk,  unless  the 
danger  attending  such  use  is  so  open  and  ob- 
vious as  to  BuggeBt  itself  in  an  appreciative  way 
to  the  mind  of  an  ordiDarily  prudent  person. 

[Ed.  Note.— For  cases  in  point,  see  voL  ^ 
Cent  Dig.  Unnlc^  Oorporations^  M  1877- 
167^  ITBBl] 

2.  Same— Questions  foe  Jubt. 

Whetber  a  pedestrian  was  negligent  in 
walking  over  an  obviously  ley  sidewalk  XeM,  nn- 
der  the  evidence,  a  question  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  36. 
Gent  Dig.  Municipal  Gorporattons,  H  1OT7- 
1079,1755.]  n 

Appeal  from  Dlstrlet  Court,  Bla^  Hawk 
County;  Franklin  a  Piatt  Judge. 

Action  to  recover  damages  for  k  personal 
hijury  caused  by  a  defectiTe  sidewalk. 
From  a  Judgment  on  verdict  in  favw  of 
plaintiff,  defendant  appeals.  Affirmed. 

Miller  &  WilliamB  and  B.  F.  Swisher,  for 
appellant   J.  T.  SuHivan,  for  appellee. 

BI8E0P,  J.  At  the  close  of  the  evidence 
for  plaintiff,  defendant  moved  for  an  In- 
structed verdict;  one  of  the  grounds  assign- 
ed being  that  plaintiff  had  failed  to  moke  it 
appear  that  at  the  time  of  her  accident  she 
was  herself  In  the  exercise  of  due  care.  The 
motion  was  overruled,  and  such  ruling  is 
made  the  basis  of  Ui*  sole  contention  for 
error.  ' 

Taking  the  view  of  the  evidence  most  fa- 
vorable to  plaintiff,  as  we  are  required  to 
do,  the  jury  was  authorized  to  flnd  tiie  facts 
to  be  as  follows:  PUUntUf  rwides  tn  Shells- 
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burgr,  and  on  the  morning  of  tbe  day  in  quea- 
tioD  (January  19tb)  bad  gone  to  Waterloo  for 
a  visit  Her  accident  occurred  in  a  resi- 
dence section  of  the  city,  and  on  tbe  side- 
walk In  front  of  wbat  1b  called  tbe  "Weaver 
Property."  She  bad  no  previous  knowledge 
as  to  tbe  condition  of  tbe  walk,  and  as  she 
entered  upon  the  same  she  discovered  that  It 
was  covered  with  rough,  rounded,  and  un- 
even BDow  and  Ice;  tbe  general  condition,  as 
described,  being  that  of  a  walk  upon  which 
anow  has  fallen,  melted,  and.  after  being 
tramped  through  by  persona  passing  that 
way,  frozen  again.  PlalntifT  says  that  snow 
was  piled  up  a  foot  or  so  high  on  each  side 
of  the  walk;  that  she  did  not  think  tbe 
walk  was  In  a  dangerous  condition,  so  tiiat 
she  could  not  get  over  It  all  rlgbt  with  care; 
and  that  In  passing  along  she  went  "very 
quietly,  easily,  and  slow."  Further,  she 
says  that  she  got  along  without  trouble  un- 
til she  stepped  upon  a  place  which,  In  addi- 
tion to  being  rough,  irregular,  and  slippery, 
was  sliding  or  slanting,  when  her  feet  slip- 
ped, went  out  from  under  her,  and  she  fell. 
Accepting  such  to  be  the  facts,  we  think 
that  the  question  whether  plaintiff  was  In  the 
exerdse  of  due  care  at  tbe  time  of  hfer  ac- 
cident was  fairly  one  for  the  Jury.  The  mere 
fact  that  a  foot  passenger  has  knowledge 
that  a  sidewalk  ov&  which  he  assumes  to 
pass  is  defective  in  some  resi>ect  is  not  al- 
ways sufficient  of  Itself  to  foreclose  the  ques- 
tion of  dne  care.  Negligence  Involves  not 
only  a  knowledge  of  the  defect,  but  an  ap- 
preciation of  tbe  danger  to  be  apprehended 
therefrom.  Hence  It  is  that,  If  the  danger 
attending  the  use  of  a  sidewalk  is  not  so 
open  and  obvious  as  to  suggest  itself  In  an 
appreciative  way  to  the  mind  of  an  ordinarily 
prudent  person,  an  entry  upon  such  walk 
cannot  be  said  to  amount  to' negligence,  as 
mattw  of  law.  The  following  are  among 
our  recent  cases  on  the  subject:  Nichols  v. 
Laurens,  96  Iowa,  888,  6S  N.  W.  335;  Graham 
V.  Oxford,  106  Iowa,  705,  75  N.  W.  473;  BaU- 
«T  T.  CentervlIIe,  116  Iowa,  275,  88  N.  W. 
379;  Holilngs worth  v.  Ft  Dodge  (Iowa)  101 
N.  W.  455.  In  tbe  Instant  case  it  will  be 
observed  that  plaintiff  found  herself  between 
the  banks  of  snow  piled  up  on  each  side, 
•with  tbe  arallable  walk  In  front  of  her  cov- 
ered b7  rousb  and  uneven  snow  and  Ice. 
While  she  might  have  toned  back  and 
sought  oat  some  other  way  to  reach  her 
destination,  it  seems  that  abe  elected  to  at- 
tempt a  passage  over  the  walk,  and  in  doing 
this  she  proceeded  slowly  and  cautiously.  If 
this  were  all,  and  accordingly  the  whole  case 
was  comprehended  in  the  statement  as  thus 
made,  still,  as  favoring  the  city,  whose  duty 
It  was  to  keep  the  walk  in  r^air,  we  should 
not  feel  dl^osed  to  say  conclusively  that 
plaintiff,  as  a  Tcosmably  prudent  person, 
had  no  rlgbt  to  brieve,  as  she  says  she  did 
believe,  that  she  could  pass  the  walk  In  safe- 
ty. But  aside  from  this,  and  conceding  that 


the  rough  and  Irregular  surface  of  the  snow; 
and  Ice  was  apparent  to  tbe  observation  of 
plalntlfl  as  she  entered  upon  the  walk,  yet 
It  is  manifest  to  us  that  the  further  evidence 
warranted  a  finding  that  the  immediate  and 
hence  proximate  cause  of  her  accident  was 
the  sliding  or  slanting,  as  well  as  slippery, 
condition  of  the  walk  at  the  place  where  her 
fall  in  fact  occurred.  Now.  we  think  It  must 
be  said  that  the  danger  to  be  apprehended 
from  such  place  differed  essentially  In  char- 
acter and  degree  from  the  danger  Incident  to 
tbe  general  rough  and  Irregular  condition  of 
the  Ice  and  snow  on  tbe  walk;  and  there  is 
nothing  in  tbe  record  to  indicate  that  when 
she  entered  upon  tbe  walk,  plaintiff  either 
knew,  or,  as  a  matter  of  law,  was  bound  to 
anticipate,  that  her  feet  would  Micounter 
such  place  of  danger,  with  the  probable  re- 
sult as  now  by  her  complained  of.  This  be- 
ing true,  we  may  even  go  so  far  as  to  con-* 
One  the  question  at  issue,  in  respect  of  Its 
subject-matter,  to  tbe  Immediate  place  and 
cause  of  tbe  accident  and  therefrom  find 
abundant  room  to  conclude  that  a  case  was 
made  to  go  to  the  jury. 

The  case  was  submitted  upon  proper  in- 
structions, and  we  conclude  there  was  no 
em».  Accordingly  the  Judgment  Is  affirmed. 


MATTSON  MINNESOTA  &  N.  W.  B.  OO. 
(Supmne  Goort  of  Minnesota.  July  21,  1005.) 

1.  Neoliobncb— Gabs  as  to  Bxplosivcs. 

Tbe  degree  of  care  required  of  persons 
having  the  possession  and  control  of  dangerous 
ezplosiveB,  sach  as  firearms  or  dynamite,  is  of 
the  highest  Tba  utmost  care  must  be  exer- 
cised, respecting  the  care  and  custody  of  such 
iaatnimentallties.  to  guard  against  injury  to 
others. 

[Ed.  Note.— For  cases  hi  point  see  roL  2S» 
Cent  Dig.  Explosives,  §8  ^  oi} 

2.  Saue— GniLDwn. 

The  degree  of  care  most  be  commensurate 
with  the  dangerous  nature  of  the  article,  and 
is  sreater  and  more  exacting  as  rsspects  young 

children. 

[Ed.  Note. — For  cases  in  point  sea  vol.  28» 
Cent  Dig.  Exfdosives,  SS  4^  6J 

S.  Saue—Evidence. 

Defendant  left  exposed  and  unguarded  on 
its  premises  a  lan;e  quantity  of  dynamite,  which 
was  found  by  plaintiff's  children,  an  explosion 
of  wliich  by  them  resulted  in  the  death  of  one 
and  tlie  permanent  injury  of  the  other.  It  is 
held  that  the  evidence  is  sufficient  to  justify  the 
jury  in  finding  (1)  that  the  dynamite  was  ob- 
tained from  the  premises  of  defendant,  (2)  that 
defendant  negligently  permitted  it  to  remain 
thereon  exposed  and  unguarded,  and  (S)  that 
the  children  were  not  guilty  of  contributory 
negligence. 

4.  Saue— iHFirrED  NsoLioaMoi. 

In  an  action  brought  bj  a  child  non  sui 
juris  for  Injuries  to  his  person  caused  by  the 
negligence  of  defendant,  the  contributory  neg- 
ligence of  bis  parent  or  guardian  will  not  be 
imputed  to  him.  Fitageraid  v.  Ry.  Co.,  13  N. 
W.  168,  29  Minn.  836,  43  Am.  Rep.  212.  over 
ruled. 

[Ed.  Note.— For  cases  in  point  see  tbL  8T> 
Oent  Dig.  Negligence,  U  161-iaiJ 
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6.  Bau— NEGLiaiKCK  or  Pabeht.  i 

The  negligence  of  the  parent  will  bar  an 
action  by  him  for  loss  of  aerrieea,  but  not  an  ! 
action  by  the  infant. 

[Ed.  Note. — For  caaei  in  point,  see  vol.  37. 
CenL  Dig.  Negligence,  151-161;  Parent  and 
Child.  S  §4.] 

(Syllabua  1^  the  Court) 

Appeal  from  District  Coart,  Carlton  Coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  Charles  Mattson  against  the  ! 
Minnesota  &  North  Wisconsin  Railroad  Com-  I 
panjr.   Verdict  (or  plaintiff.   From  an  order  j 
denying  a  motion  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial,  de- 
fendant appeals.    Affirmed.  | 

Davis  &  Holllster,  for  appellant  John 
Jenswold,  Jr..  for  respondent. 

BROWN.  J.  This  acticHi  was  brought  un- 
der the  provisions  of  Gen.  St  1894,  {  6164, 
to  recover  for  Injuries  to  plaintiff's  minor 
son,  caused,  as  alleged  in  the  complaint,  by 
the  negligence  of  defendant  Plaintiff  had  a 
verdict  In  the  court  below,  and  defendant 
appealed  from  an  order  denying  his  altema- 
tlve  motion  for  judgment  notwithstanding 
the  verdict  or  for  a  new  triaL 

It  appears  without  dispute  that  plaintiff's 
two  sons — HJalmar,  for  whose  benefit  this 
action  is  prosecuted,  and  a  younger  brother — 
both  under  the  age  of  nine  years,  obtained 
from  some  source  a  stick  of  dynamite,  which 
they  exploded,  instantly  killing  the  younger 
of  the  two,  and  permanently  maiming  and 
injuring  HJalmar.  Two  principal  questions 
of  fact  were  presented  for  the  consideration 
of  the  Jury,  viz.:  (1)  Whether  the  dynamite 
resulting  in  the  injury  complained  of  was  ob- 
tained from  the  premises  of  defendant;  and 
{2)  If  so,  whether  defendant  was  guilty  of 
negligence  in  permitting  It  to  remain  on  or 
about  its  premises  unguarded  and  unprotect- 
ed. It  was  claimed  by  plaintiff  that  the 
dynamite  was  obtained  from  defendant's 
premises,  and  that  defendant  was  guilty  of 
actionable  negligence  In  permitting  it  to  re- 
main in  an  exposed  place  thereon.  This  was 
controverted  by  defendant  and  It  is  urged 
In  this  court  that  the  evidence  Is  wholly 
insufficient  to  Justify  the  verdict  of  the  Ju- 
ry upon  either  question.  The  evidence  tends  I 
to  show  that  some  time  prior  to  the  date 
of  the  occurrence  complained  of,  defendant 
was  engaged  In  constructing  a  roadbed  in 
the  vicinity  of  the  farm  owned  and  occu- 
pied by  plaintiff  and  his  family,  and  that 
In  and  about  this  work  It  used  dynamite  In 
remoTlng  stumps  of  trees  and  blasting  rock. 
It  had  finished  Its  work  in  this  particular, 
and  the  employes  engaged  therein  had  gone 
elsewhere;  but  all  the  dynamite  belougiug  ' 
to  defendant  which  bad  been  taken  to  this 
place  for  use,  was  not  removed  at  the  time 
the  work  was  completed,  at  least  the  evi- 
dence la  sufficient  to  Justify  the  Jury  In  so 
finding.  The  evidence  shows  that  one  box 
of  dynamite  was  deposttod  under  a  pile  of 
ties  near  the  railroad  track,  and  another  was 


dlscovo^d,  by  plalntHTs  boys  and  a  neigh- 
bor's boy  of  about  their  age,  nnder  an  old 
mattress,  which  had  evidently  been  used  by 
defendant's  employte  during  the  time  they 
were  engaged  In  the  work  In  that  locality. 
The  explosion,  which  resulted  in  the  death 
of  one  of  the  Ix^s  and  the  injury  of  the 
other,  occurred  not  far  from  the  railroad 
right  of  way,  and  near  at  hand  was  found 
on  the  day  following  a  pile  of  about  16  stlcka 
of  dynamite  laid  up  against  the  stump  of  a 
tree.  Just  how  this  came  there  the  evidence 
does  not  disclose.  It  was  not  upon  defend- 
ants premises,  but  about  300  feet  therefrom. 
ConsidO'able  blasting  was  done  by  defend- 
ant's employes,  which  was  naturally  attract- 
ive to  the  boys  of  the  neighborhood,  and  they 
were  to  some  extent  loitering  about  the  rail- 
road right  of  way  while  the  work  was  in 
progress.  They  had  been  warned  away  by 
the  railroad  employes,  and  plaintiff,  their  fa- 
ther, had  been  told  to  keep  them  away  from 
the  railroad  worlc  On  the  day  prior  to  the 
accident  the  boys  discovered  the  box  of  dy- 
namite under  the  mattress,  and  called  the 
attention  of  one  Nester,  who  was  In  the  em- 
ploy of  defendant  to  the  fact  Nester  took 
the  box,  opened  it  in  the  presence  of  the 
boys,  and,  upon  discovering  that  It  contained 
dynamite,  stated  that  he  would  take  It  down 
by  the  railroad  track,  a  short  distance  away, 
and  remove  it  when  he  quit  work  at  night 
The  boys  asked  him  for  some  of  the  dyna- 
mite, but  he  refused,  saying  It  was  a  danger- 
ous article  to  handle  and  that  they  must  let 
it  alone.  They  followed  him  to  the  railroad 
track  and  saw  him  place  it  under  the  ties, 
where  It  is  claimed  the  other  box  was  stored, 
and  he  must  have  known  of  their  presence 
and  that  they  knew  where  he  placed  It  The 
ties  were  piled  along  the  side  and  at  right 
angles  with  the  track,  projecting  over  the 
embankment  leaving  a  space  underneath  the 
outer  ends  and  the  receding  bank.  In  which 
the  dynamite  was  placed.  The  boys  lingered 
at  the  pile  of  ties  until  after  Nester  had  re- 
turned to  his  work,  when  they  went  to  the 
box,  removed  the  cover,  it  not  being  nailed 
down,  and  took  out  a  stick  of  the  dynamite 
and  carried  it  home  with  them.  On  their  ar- 
rival home,  the  father  discovered  the  dyna- 
mite, took  It  from  them,  and  concealed  It  in 
his  bam.  The  day  following  the  boys  ob- 
tained dynamite  from  some  source,  as  al- 
ready stated,  and  its  explosion  resulted  dis- 
astrously to  them. 

We  have  conridered  the  evidence  with 
care,  and  are  satisfied  that  the  Jury  was 
fully  Justified  In  finding  that  the  boys  ob- 
tained the  dynamite  from  the  premises  of  the 
railway  company;  at  least  the  evidence  is 
not  BO  clearly  or  conclusively  the  other  way 
as  to  Justify  the  court  In  disagreeing  with 
the  Jury.  While  there  was  evidence  that 
dynamite  bad  previously  been  used,  not  only 
by  the  railway  company,  but  by  plaintiff  and 
other  farmers  in  the  vicinity,  aa  an  agency  In 
removing  stumps  in  clearing  land,  the  fair  in- 
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feraice  trom  all  tbe  facts  Bhown,  which  the 
Jury  had  the  right  to  draw,  points  to  the 
fact  that  the  dynamite  which  did  the  dam- 
age complained  of  belonged  to  defendant 
Plalatifl  testtQed  that  he  bad  no  dynamite  at 
his  home  at  this  time.  It  appeared  on  the 
trial,  however,  that  60  or  70  sticks  were 
found  In  one  of  his  buildings  under  a  barrel 
the  day  following  the  accident;  bnt  how 
tills  came  there  was  not  made  clear  by  the 
evidence,  and  It  was  for  the  Jury  to  say 
whether  the  boys  took  from  that  source, 
conceding  that  It  was  there  on  the  day  of  the 
accident,  or  from  defendant's  lupply  at  the 
pile  of  ties.  The  evidence  is  conclusive  that 
they  knew  of  the  location  of  the  company's 
dynamite  (they  were  present  when  Neeter 
placed  the  box  under  the  tie  pile),  but  It  does 
not  appear  that  they  knew  of  that  In  the 
building  owned  by  plaintiff.  Plaintiff  was 
not  at  home  on  the  day  In  question,  and  If 
the  boys  were  looking  for  dynamite  for  the 
purpose  of  pleasure  and  amuBcment,  and 
knew  that  It  wis  within  their  reach  at  home, 
they  naturally  would  not  have  been  search- 
ing defendant's  premises  for  It.  Upon  the 
whole  record,  therefore,  we  conclude  that  the 
verdict  to  the  effect  that  the  dynamite  was 
taken  from  the  premises  of  defendant  Is  sus- 
tained. It  remains  to  consider  whether  the 
evidence  makes  a  case  of  actionable  neglt- 
geoce  against  defendant  respecting  the  care 
and  custody  of  its  dynamite,  and  we  pass  to 
that  question  without  further  ^scusslon  of 
the  evidence  upon  this  featnra  of  the  case. 

Plaintiff  relies  for  recovery  upon  the  doc- 
trine of  the  "turntable  cases."  while  it  is 
strenuously  contended  by  defendant's  coun- 
sel that  the  facts  do  not  bring  the  case 
within  that  principle  of  law,  that  It  conclu- 
sively appears  that  defendant  took  reason- 
able care  of  its  dynamite,  and  that,  conceding 
for  the  purposes  of  argument  that  the  dyna- 
mite resnldng  in  the  injury  to  the  boye  was 
taken  ftom  its  premises,  tbey  were  trespas- 
sers thereon,  and  no  recovery  can  be  had  in 
this  action.  The  rule  governing  cases  of  this 
kind,  stated  in  substance,  la  that  one  who 
maintolns  dangerous  Instrumentalities  or  ap- 
pliances on  his  pranises  of  a  character  like- 
ly to  attract  children  in  play,  or  permits 
dangerous  conditions  to  remain  thereon  with 
i''e  kuowlpdge  that  children  are  tn  the  habit 
of  resMTting  thereto  for  amusement.  1r  liable 
to  a  child  non  sul  Juris  who  is  injured  there- 
trmut  eren  though  a  trespasser.  The  rule  is 
intended  for  the  protection  of  children  of 
tender  years,  who  from  Immaturity  are  In- 
capable of  exerdsing  a  proper  degree  of  care 
for  their  own  protection.  It  was  first  ap- 
plied in  this  state  in  the  case  of  Keffe  v.  Ry 
Oa,  21  Minn.  207,  18  Am.  lAep.  393.  wliere  It 
was  said  that  the  owner  of  dangerous  ma- 
chinery, who  leaves  it  In  an  open  place, 
though  on  his  own  land,  where  he  has  rea- 
son to  believe  tliat  young  children  will  be  at- 
tracted to  it  for  purposes  of  play,  is  bound 
to  exercise  reasoniU>le  care  tvt  the  protecttoa 


of  such  children.  That  case  has  been  fol- 
lowed, and  the  principle  therein  laid  down 
applied.  In  several  subsequent  cases  in  this 
court,  and  by  the  courts  of  last  resort  In 
other  states ;  and  though  In  Twist  v.  Ry. 
Co.,  39  Minn.  164,  39  N.  W.  402,  12  Am.  St. 
Rep.  626,  it  was  said  that  the  rule  should 
not  be  extended.  It  has  been  steadily  ad- 
hered to  In  substance  In  all  cases  where  the 
facts  made  It  applicable. 

It  Is  urged  by  defendant  that  the  doctrine 
does  not  apply  to  the  case  at  bar.  In  this 
we  cannot  concur.  The  dangerous  Instru- 
mentality here  Involved  (dynamite)  Is  an  ex- 
tremely baxardoos  article  in  the  bands  of 
mature  persons,  and  a  hundredfold  more  so 
in  the  bands  of  young  children.  The  degree 
of  care  required  of  p^sons  having  the  p(» 
session  and  control  of  dangerous  exploslvest 
such  as  flrearms  ot  dynamite,  is  of  the  high- 
est The  utmost  caution  must  be  used  in 
their  care  and  custody,  to  the  end  that  harm 
may  not  come  to  others  from  coming  in  con- 
tact with  them.  The  degree  of  care  must  be 
comm«isurate  with  the  dangerous  character 
of  the  article  (Keasbey  on  Electric  Wires  [2d 
Bd.)  260,  270),  and  is  greater  and  more  exact- 
ing as  respects  young  children.  As  to  such, 
the  care  required  to  be  exenMsed  Is  measured 
by  the  maturity  and  capacity  of  the  child. 
Hallway  Co.  v.  Stout  17  Wall.  (U.  S.)  eS7, 
21  L.  Ed.  746.  What  would  constitute  rea- 
sonable care  with  respect  to  adults  might  be 
gross  negligence  as  applied  to  a  young  child. 
7  Am.  ft  Bug.  Ency.  Law  (2d  Ed.)  441,  and 
cases  cited.  The  case  at.  bar,  within 'these 
rules,  is  even  stronger  than  the  so-called 
"turntable  cases."  There  is  nothing  so  at- 
tractive to  young  b<^  as  articles  of  an  ex- 
plosive nature,  and  the  greater  the  volume 
of  sound  that  may  be  produced  therefrom 
the  greato-  the  attraction.  As  compared 
with  an  ordinary  turntable,  dynamite  is  vast- 
ly more  attractive,  and  far  more  dangerous. 
Young  children  are  incapable  of  comprehend- 
ing the  dangers  In  handling  or  exploding  the 
same,  and  their  natural  Instincts  urge  them 
into  experiments  with  It  whenever  It  comes 
within  their  reach.  In  view  of  these  consid- 
erations, the  rule  of  law  Imposed  upon  him 
who  possesses  such  dangerous  articles  should 
be  more  exacting  than  in  the  case  of  a  turn- 
table; and,  applying  the  rule  to  the  facts 
before  us.  It  Is  clear  that  the  Jury  was  Justl- 
fled  in  finding  n^Iigence  upon  the  part  of 
defendant  It  failed  to  take  proper  care  of 
dynamite  brought  into  this  vicinity,  and  left 
It  exposed  upon  the  premises  where  childr^ 
had,  to  the  knowledge  of  its  servants,  been 
in  the  habit  of  loitering  and  amusing  them- 
selves. 

An  examination  of  the  books  discloses 
cases  somewhat  similar  to  that  at  bar.  In 
Powers  V.  Harlow,  S8  Mich.  507,  19  N.  W. 
257,  51  Am.  R^.  15^  It  appeared  that  de- 
fendant kept  on  his  premises,  over  wtilch  the 
injured  person,  a  boy  of  tendffl  yean,  was  in 
the  habit  of  piuning,  in  u  exposed  place. 
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certain  dangerous  explosives.  The  boy  dls- 
covered  the  some,  took  <Hie  of  tli^n,  and  ex- 
ploded It,  with  serloua  Injury  to  his  person. 
An  action  for  injuries  to  the  boy,  based  on 
the  ground  that  the  defendant  was  guilty  of 
negligence  in  leaving  the  explosives  upon  bis 
premises  in  an  unguarded  and  unconcealed 
place,  was  snstalned.  In  the  course  of  the 
opinion  in  that  case  Judge  Oool^  made  use 
of  language  so  pertinent  to  the  facts  of  this 
case  that  we  quote  it  He  said :  "Tbe  mov-  ' 
Ing  about  of  the  children  upon  the  land,  ' 
where  they  were  at  liberty  to  go,  while  they 
were  not  actually  employed,  was  as  much  an 
incident  to  their  being  there  aa  is  the  loiter- 
ing or  playing  by  children  outside  the  trav- 
eled part  of  the  highway  as  they  go  upon  it 
to  school  or  upoD  errands.  Children,  where- 
ever  they  go,  must  be  expected  to  act  upon  1 
childish  Instincts  and  impulses;  and  othors,  | 
who  are  chargeable  with  a  duty  of  care  and  ! 
caution  towards  them,  must  calculate  apoo 
this,  and  take  precautions  accordingly.  It 
they  leave  exposed  to  the  observation  of 
children  anything  which  would  be  tempting  [ 
to  them,  and  which  they  in  their  Immature  | 
Judgment  might  naturally  suppose  they  were 
at  liberty  to  handle  or  play  with,  they  should  j 
expect  that  liberty  to  be  taken.  In  this  j 
cause  a  shed  In  which  a  dangerous  explosive 
was  stored  was  left  only  partly  Inclosed,  anA 
Its  structure  and  location  were  such  as  nat- 
urally to  Invite  the  entrance  of  chlldrm, 
either  for  play  or  for  shelter  from  sun  and 
rain.  Children  were  rightfully  near  it,  there 
was  nothing  in  its  appearance  to  warn  them 
off,  It  was  not  fastened  against  their  en- 
trance, and  there  was  nothing  about  it  to  in- 
dicate that  they  would  do  injury  or  be  In- 
jured by  going  there.  The  box  containing 
the  explosives  seems  to  have  had  more  the 
appearance  of  a  box  discarded  as  of  no  [ 
value,  and  with  worthless  refuse  in  It,  than  I 
of  a  box  which  It  was  of  the  very  highest  ' 
Importance  should  be  guarded  with  sedulous  i 
care.  It  was  never  firmly  fastened,  and  the 
only  warning  upon  it  was  a  word  written  up- 
on a  top  board,  which  was  not  always  kept 
on.  A  man  of  ordinary  prudence,  if  told 
that  so  dangerous  an  article  was  so  careless- 
ly stored,  might  well  have  deemed  the  state- 
ment Incredible.  We  cannot,  tinder  these 
drcomstances,  say  that  the  plaintUTs  father 
was  chargeable  with  fault  In  not  suspecting 
the  dang»  and  warning  his  children  away 
from  It,  or  that  the  child  himself  was  blame- 
worthy In  acting  upon  his  <dilldish  instincts 
and  propensities,  which  combined  with  the 
negligence  of  defendant's  servant  to  bring 
tbe  danger  upon  him."  In  Nelson  t.  McLel- 
lan,  81  Wash.  208.  71  Paa  747,  60  L.  R.  A. 
793,  90  Am.  St  Rep.  902,  it  appeared  that 
defendant  placed  several  sticks  of  dynamite 
in  a  box  upon  a  vacant  lot  In  -  tbe  vicinity 
where  he  was  engaged  In  a  pnbllc  Improve- 
ment xmAer  contract  with  tbe  municipal  au- 
thorities, and  wh««  toya  were  in  the  habit 
of  playtaig,  without  securely  covering  the 


same,  and  he  was  held  liable  for  InJnrlaB  to 
plaintiff,  a  boy  of  tender  years,  who  found 
the  same  and  ej^tloded  one  of  the  sticks. 

In  the  case  of  Railway  Co.  t.  McDonald, 
162  U.  8.  262,  14  Sup.  Ct  619,  38  L.  Ed.  434, 
it  appeared  that  the  railway  company  bad 
been  operating  a  coal  mine  near  one  of  Its 
stations,  and  was  In  the  habit  of  depositing 
the  slack  upon  an  open  lot  between  the  mine 
and  the  station  in  such  quanUtlea  that  it 
took  fire  from  the  spontaneous  combustion 
and  remained  In  that  condltlcm,  constantly 
burning.  Plaintiff,  a  young  boy,  visited  the 
coal  mine  In  company  with  another  boy,  and 
became  frightened  1^  threats  of  other  boys 
who  preceded  them  to  the  mine,  and  In  an 
effort  to  escape  from  them  fell  Into  the  burn- 
ing slack  and  was  severely  injured.  Tbe 
company  was  held  guilty  of  negligence  in  not 
pn^erly  guarding  the  pit  of  slack,  and  tJiat, 
under  tiie  circumstances  disclosed,  the  ^aln- 
tiff  was  not  a  trespasser.  It  appeared  tliat 
people  In  general  visited  tbe  mine  at  pleas- 
ure. Including  boys  of  tbe  age  of  plaintiff. 
There  was  nothing  particularly  attractive 
about  the  mine,  either  to  adults  or  children, 
and  certainly  nothing  attractive  In  the  bnm- 
Ing  pit  of  slack.  The  court  in  that  case  dt- 
ed  and  commented  favorably  upon  ttM  lead- 
ing EngUsh  case  of  Lynch  v.  Nurdin,  1  Q. 
B.  29.  In  that  case  it  appeared  that  defend- 
ant's servant  left  tbe  horse  and  cart  he  was 
driving  for  his  master  unhitched  in  the 
street  and  unattended,  while  he  entered  a 
house  on  some  business  ^rand.  Plaintiff,  a 
boy  of  seven  years,  and  other  chlldrui,  dis- 
covering the  horse  unhitched,  began  playing 
about  the  cart.  Some  of  the  boys  got  Into 
the  cart,  while  another  led  the  horse  down 
tbe  street  Plaintiff,  In  attempting  to  get  out 
of  the  cart  fell  between  the  wheels;  the 
cart  passing  over  and  brealdng  one  of  his 
legs.  Defendant,  the  master,  was  Iwld  liable 
for  tbe  neglect  of  Its  servant  in  leaving  the 
horse  in  the  manner  stated,  and  that  hla  re- 
sponsibility was  not  overcome  by  tbe  fact 
that  the  boys  were  trespassers.  That  la  an 
extreme  case,  and  haa  not  been  followed  to 
its  full  extent  by  the  courts  of  this  country. 
It  is  only  referred  to  as  Illustrating  the 
strictness  of  the  rule  In  this  class  of  cases. 

In  Euting  V.  Railway  Co.  (Wis.)  92  N.  W. 
368,  60  L.  R.  A.  168,  96  Am.  St  Rep.  036, 
It  appeared  that  an  employfi  of  defendant 
placed  a  torpedo  upon  the  track,  and  ran 
his  engine  over  and  exploded  It  injmlng  a 
boy  who  was  standing  near.  The  act  was 
not  In  the  discharge  of  tbe  fireman's  dnUes, 
but,  on  the  contrary,  outside  bis  employment 
being  an  attempt  to  assist  at  a  Fourth  of 
July  celebration  then  In  progress  at  the  place. 
The  company  was  held  liable.  In  Railway 
Co.  V.  Shields,  47  Ohio  Bt  887,  24  N.  B.  658^ 
It  appeared  that  the  conductor  of  a  freight- 
train,  in  a  spirit  of  Jollity  and  mirth,  and 
to  have  some  sport  with  certain  lady  pas- 
sengers on  his  train,  with  wbcnn  be  was  ac- 
quainted, placed  a  torpedo  in  front  of  the 
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caboose  at  a  point  on  the  road  where  people 
were  In  the  habit  of  passing  frequently,  ex- 
pecting that  when  the  ear  passed  over  It  an 
explosion  wonld  occur  and  frighten  them. 
No  explosion  occurred,  however,  and  later  in 
the  day  the  torpedo  was  found  by  some  boys, 
who  exploded  It,  injuring  plaintiff.  The 
company  was  held  liable,  and  stress  was  laid 
In  the  (pinion  on  the  fact  that  the  railway 
company  had  not  exercised  proper  care  re- 
specting the  custody  of  the  torpedo,  and  the 
point  that  the  act  of  the  conductor  in  placing 
the  torpedo  on  the  track  was  not  in  the  line 
of  hte  duties  was  held  not  well  taken.  In 
Kdglngton  T.  Railway  Co.  (Iowa)  90  N.  W. 
95,  57  L.  R.  A.  561,  will  be  found  an  elaborate 
review  of  all  tbe  leading  cases  on  this  sub- 
ject That  was  a  "turntable  case^';  but  the 
rules  and  principles  of  law  applicable  to 
tbe  protection  of  children  from  dangerous 
lustromentalities  on  the  premises  of  another 
nre  carefully  reviewed  and  considered. 

The  case  at  bar  Is  wholly  unlike  Stendal 
T.  Boyd,  73  Minn.  53,  75  N.  W.  735,  42  L.  R, 
A.  2S8,  72  Am.  St  Rep.  697,  a  case  where  It 
was  sought  to  bold  tbe  owners  of  the  prem- 
ises liable  for  the  death  of  a  boy  who  was 
drowned  In  an  artificial  pond  located  there- 
oQ.  Unlike  dynamite,  there  is  nothing  In- 
trinsically dangerous  about  an  ordinary  ponA 
of  water,  natural  or  artificial,  and  the  court 
there  rery  properly  held  that  the  doctrine 
at  the  **tnmtable  cases"  did  not  apply.  Nor 
is  the  case  at  bar  like  Haesley  v.  Railway 
Co..  46  Minn.  233.  48  N.  W.  1023,  24  Am.  St. 
Rep.  220.  In  that  case  cars  were  left  by 
servants  of  tbe  railway  company  In  one  of 
Its  yards,  and  plaintiff  and  other  boys  re- 
leased the  brakes,  and  the  cars  ran  down  a 
grade,  resulting  In  the  injury  of  plaintiff.  It 
was  held  that  the  company  was  not  liable, 
and  that  it  performed  its  full  duty  by  set- 
ting tbe  brakes  on  tbe  cars,  which  the  evi- 
dence disclosed  was  done.  Whether  defend- 
ant In  the  case  at  bar  performed  its  full  duty 
In  the  matter  of  caring  for  tbe  dynamite  In- 
juring plaintiff  was  a  question  of  fact  for 
tbe  Jury.  The  other  Minnesota  cases  cited 
and  relied  upon  by  appellant,  where  the  doc- 
trine of  the  "turntable  cases"  has  been  held 
not  applicable,  are  clearly  distinguishable. 
It  Is  unnecessary  to  extend  this  opinion  by 
making  special  reference  to  each. 

In  view  of  tbe  authorities  cited  and  the 
principles  laid  down  by  them,  we  have  no 
difficulty  In  holding  that  the  doctrine  of  the 
"turntable  cases"  applies  to  the  case  at  bar, 
aod  that  defendant  is  liable.  That  defend- 
antn  employee  left  exposed  upon  its  prem- 
ises a  large  quantity  of  the  dynamite  is  clear; 
and  whether  it  was  responsible  for  the  act 
of  Nester,  in  failing  to  properly  guard  and 
cmiceal  tbe  quantity  known  by  him  to  liave 
been  found  by  the  boys,  is  not  of  controlling 
importance.  The  fact  remains  that  those 
irbo  were  intrusted  with  Its  custody,  tbe 
emfdoyAs  engaged  In  the  work  In  which  It 
was  vsed,  failed  to  exercise  due  care  respect- 


ing it,  with  the  knowledge  that  children  were 
In  the  habit  of  loitering  about  the  railroad 
premises;  and  within  the  principle  of  the 
cases  dted  def«idant  Is  responsible  for  this 
neglect 

It  is  also  ui^ed  that  plaintiff,  the  injured 
boy's  father,  was  guilty  of  contributory  neg- 
ligence; that  he  knew  that  his  boys  bad 
been  frequenting  the  railroad  premises,  bad 
obtained  dynamite  therefrom,  and  wholly 
neglected  to  take  adequate  steps  to  keep 
them  away,  and  failed  to  inform  defendant 
that  they  bad  obtained  dynamite  therefrom; 
hence  that  he  was  guilty  of  such  n^Ugence 
as  will  bar  recovery  In  this  action,  brought 
for  the  benefit  of  the  injured  boy.  It  may 
be  conceded  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  contended  by  defend- 
ant; but  as  his  negligence  can  defeat  a  re- 
covery only  by  imputing  it  to  the  Injured 
son,  as  beld  In  Fitzgerald  v.  Railway  Co.,  29 
Minn.  836,  13  N.  W.  168,  48  Am.  Rep.  212. 
we  take  this  occasion,  the  question  being 
squarely  presented  by  tbe  facts,  to  reconsider 
tbe  rule  announced  in  that  case.  It  was 
there  held  that  negligence  of  a  parent  hav- 
ing tbe  care  of  an  infant  non  snl  Juris,  which 
contributes  with  the  negligence  of  a  third 
person  to  produce  injury  to  the  cbUd,  bin's 
recovery  by  the  latter.  The  decision  was  by 
a  majority  of  the  court  and  was  based  upon 
what  was  regarded  sound  principle.  There 
has  been  much  discussion  of  this  question  by 
text-wrlters  and  Judges,  and  tbe  courts  have 
not  agreed  thereon.  A  number  of  tbe  states 
have  adopted  the  reasoning  of  the  leading 
New  York  case  of  Hartfleld  v.  Roper,  21 
Wend.  615,  34  Am.  Dec.  273,  and  held  to  the 
doctrine  as  announced  by  this  court  In  the 
Fitzgerald  Case;  while  other  states,  follow- 
ing the  lead  of  the  Supreme  Court  of  Ver- 
mont in  Robinson  v.  Cone.  22  Vt  213,  54 
Am.  Dec.  07,  uttwly  repudiate  the  doctrine 
as  unsound  In  principle  and  at  variance  with 
the  general  rules  of  law  applicable  to  tbe 
rights  of  Infants.  It  is  said  In  4  Current 
Law,  778,  that  by  weight  of  modern  author- 
ity negligence  of  a  parent  or  custodian  Is 
not  Imputable  to  a  child  non  sui  Juris,  so  as 
to  bar  nn  action  brought  on  Its  belialf.  and 
the  authorities  in  sui^rt  of  the  statement 
are  there  cited.  Bishop.  In  his  work  on  Non- 
contract  Law,  says  that  the  doctrine  of  Im- 
puted negligence,  whereby  an  Infant  loses 
his  suit,  "not  only  where  he  Is  negligent 
bimseir,  but  where  bis  fath^,  grandmother, 
or  mother's  maid  is  negligent  Is  as  Qutly  In 
conflict  with  the  established  system  of  the 
common  law  as  anything  possible  to  be  sug- 
gested." Tbe  law,  says  the  writer,  never 
took  away  a  child's  property  because  bis 
father  was  poor  or  shiftless,  or  a  scoundrel, 
or  because  anybody  who  could  be  made  to 
respond  to  a  suit  for  damages  was  a  negli- 
gent custodian  of  it  But  by  this  doctrlue. 
"after  a  child  has  suffered  damages,  which 
confessedly  are  as  much  his  own  as  an  es- 
tate conferred  upon  him  by  gift;  and  which 
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he  Is  entitled  to  obtain  out  at  any  one  of 
several  defendants  vho  may  hare  contrib- 
uted to  them,  he  cannot  have  them  If  bis 
fath^,  grandmother,  or  mother's  maid  hap- 
pens to  be  one  making  a  contribution." 
The  writer  eoocludes  that  the  "law's  estab- 
lished reasons"  do  not  to  any  extent  sustain 
tbe  doctrine.  The  rale  Is  criticised  and  de- 
clared obnoxious  to  sound  prlndplea  by 
Beach  in  his  work  on  C<mtributory  Negli- 
gence <3d  Sd.)  {  121  et  seq.,  and  by  Judge 
Jaggard  la  his  work  on  Torts.  2  Jaggard  on 
Torts,  985.  These  criticisms  are  sustained 
by  a  vast  majority  of  tbe  courts,  state  and 
federal.  The  authorities  will  be  found  cited 
in  the  works  referred  to  and  In  7  Am.  & 
Eng.  Ency.  of  Law  (2d  Bd.)  448  et  seq.  See, 
also,  Berry  t.  Railway  Co.  (C.  0.)  70  Ped, 
67d,  Battlshlll  T.  Humphreys  (Mich.)  31  N. 
W.  894,  and  Westbrook  t.  Ry.  Co.  (Miss.)  6 
South.  321,  14  Am.  Bt  Repi  587,  where  the 
subject  Is  ably  discussed  and  the  authorities 
reviewed. 

We  have  given  the  matter  very  serious 
consideration,  with  the  result  that  In  our 
opinion  the  doctrine  of  the  Fitzgerald  case  is 
unsound,  at  variance  with  elementary  princi- 
ples of  the  Ia,w  respecting  the  rights  of  in- 
fants, and  should  be  overruled.  The  right 
of  an  Infant  to  damages  for  Injuries  to  his 
person  caused  by  the  wrongful  act  of  others 
Is  a  property  right,  and  entitled  to  the  same 
protection  tn  the  courts  as  is  accorded  other 
property  held  or  owned  by  him.  He  is  enti- 
tled to  the  protection  of  the  law  equally  with 
persons  who  have  attained  their  majority, 
and  to  refuse  him  relief  on  the  ground  of  bis 
parents*  indifference  or  negligence  would  be 
to  deny  it  to  him.  To  impute  to  him  negli- 
gence of  others  is  harsh  in  tbe  extreme, 
whether  the  negligence  so  imputed  be  that 
of  his  parents,  their  servants,  or  his  guard- 
Ian.  Be  is  a  citizen  within  the  meaning  of 
the  law  of  tbe  land,  and  entitled  to  such 
rights  and  privileges  as  are  appropriate  to 
his  class,  and  to  the  equal  protection  of  the 
law.  Though  the  Fitzgerald  Case  has  re- 
mained undisturbed  many  years  as  the  law 
of  this  state,  the  rule  there  laid  down  Is  not 
a  rule  of  properly,  no  rights  will  be  affected 
by  a  departure  from  It,  for  no  one  has  a 
vested  lUfiit  to  negllg«itly  cause  injury  to 
anotber,  and  wa  have  no  mlsglvlnff  as  to 


consequences  In  setting  the  court  light  on 
this  important  question,  and  placing  It  in 
Une  with  the  weight  of  mod«n  thought.  If 
it  bad  become  a  rule  of  property,  we  would 
not  disturb  it;  but  not  being  such,  and  being 
clearly  wrong  in  principle  and  contrary  to 
sound  iralicy,  it  should  not  be  l<«iger  adhered 
to.  Oanser  v.  Oanser.  83  Minn.  199.  86  N. 
W.  18,  85  Am.  St.  Rep.  461. 

The  other  assignments  of  error  require  no 
extended  mention.  Hie  evidence  tending  to 
show  that  defendant  permitted  black  pow- 
der and  other  explosive  mattws  to  remain 
around  and  about  Its  premises  in  the  vicinity 
in  question  was  proper  upon  the  question  of 
the  degree  of  care  actually  exercised  by  Its 
servants  respecting  the  custody,  care,  and 
control  of  the  dynamite.  The  point  made 
that  the  court  erred  in  refusing  the  six- 
teenth request,  to  the  effect  that,  if  the  jury 
were  unable  to  determine  from  the  evidence 
whether  the  boys  obtained  the  dynamite 
from  the  premises  of  the  railway  company 
or  from  plalntUTs  premises,  plaintiff  could 
not  recover,  is  not  well  taken.  Hie  court 
fully  covered  this  request  in  Its  gen«B.I 

Hot  was  there  any  error  In  the  Instructions 
of  the  court  upon  the  question  of  damages. 
It  Is  urged  in  this  connection  that  under  tbe 
diarge  of  the  court  the  juiy  was  permitted  to 
award  plaintiff  damages  for  the  loss  of  serv- 
ices of  his  son;  but  a  careful  reading  of  tbe 
instructions  does  not  sustain  tills  view.  If 
counsel  were  apprehensive  that  the  Jury 
might  gain  that  Impression  from  the  charge, 
it  was  their  duty  to  call  the  attention  of  the 
court  to  the  matter,  that  the  error,  if  any 
was  made,  could  be  corrected.  It  la  clear 
that  the  court  did  not  Intend  to  so  charge  the 
Jury.  The  rule  of  Stelnbauer  t.  Stone,  86 
Minn.  274,  88  N.  W.  764,  applies.  The  dam- 
ages awarded  by  tbe  jury  are  quite  large, 
but  the  same  amount  was  sustained  by  tbe 
Supreme  Oourt  of  the  United  States  in  the 
case  of  Railway  Co.  v.  McDonald,  152  TT.  8. 
262,  14  Sup.  Ct  619,  38  L.  Ed.  434. 

The  question  of  the  contributory  negli- 
gence of  the  boys  waa  one  of  fact,  and  we 
would  not  be  justified,  on  tbe  facts  disclosed, 
in  overruling  the  conclusion  reached  bj  tlie 
Jury  on  that  subject 

Order  affirmed. 
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IOWA  FALLS  UFO.  00.  r.  VAXSLASU 
(Saprane  Court  of  Sonth  Dakota.    Auf.  2, 

1906.r 

1.  FOBCQll  COBPOBATIONB— BU8IHB88  WlTH- 
IH  State  —  OOHDmONS  —  INTKBBTATB  COH- 
UEBCa. 

BoT.  ar.  Code^  U  883-885,  pxohlbiting  eor- 
pontioBS  from  dolag  av  business  or  malntain- 
log  any  action  iritlmi  the  state,  except  on  con- 
dition of  its  filing  a  copjr  of  its  articles  In  the 
office  of  the  Secretary  of  State  and  appointing 
a  stats  acent  on  whom  process  maj  be  served, 
did  not  prevent  foreign  corporations  from  trans- 
acting uid  enforcins  interstate  business  within 
the  state,  and  was  therefore  not  invalid  as  an 
interference  with  Interstate  commerce. 

[Ed.  Note. — For  cases  in  point,  see  toL  10, 
Cent  Dig.  Oommerce,  »  100,  IIS.] 

2.  Sahb  —  Statutes  —  CoNSTBDcnoif  —  Ao- 
tioMB— FuADni  a. 

Bev.  Glv.  Code,  U  8S&^,  prohibit  a 
nonresIdMit  corporation  from  transacting  any 
bo^ees,  acqnlrmg  or  disposing  of  any  proih 
erty  within  the  state,  or  iDstitotlng  therein  or 
maintaining  any  actions  at  law  or  otherwise 
ontil  it  shall  have  filed  in  the  office  ot  the 
Secretary  of  State  a  duly  anttienticated  cow 
of  its  charter  or  articles  of  incorporation,  aiwl 
shall  have  appointed  a  resident  agent  on  whom 
service  of  iffocess  might  be  bad,  and  declare 
that  any  violation  thereof  shall  constitate  a  mis- 
demeanor, etc  Heid,  that  an  answer  to  a  com- 
idalnt  by  a  forelni  corporation  to  foreclose  a 
mechanic's  litti  ailing  that  plaintiff  was  a 
foreign  corporation,  and  had  not  complied  with 
the  laws  of  the  state  relatinir  to  foreign  cor- 
poratiMis,  in  that  it  had  not  £ued  In  the  Secre- 
tarr  <M!  State's  office  a  daty  authenticated  copy 
at  Its  charter,  and  had  not  appointed  a  resident 
agent  on  whc«n  service  of  process  might  be 
made,  and  filed  a  duly  authenticated  copy  of 
such  appointment,  stated  a  complete  d««is^ 
though  the  action  vaa  founded  on  a  cmtraet 
for  materials  made  in  the  state  of  the  oorpora- 
tion's  residence. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Oent.  Dig.  Corporations,  I  2644.] 

Appeal  from  Circuit  Court,  Turner  County. 

Action  by  the  Iowa  Falls  Manufacturing 
Company  against  Percy  Far^ar.  From  a 
Judgment  OTerruling  a  demurrer  to  a  para- 
graph In  defendant!  answer,  plaintiff  ap- 
peals. Affirmed. 

Porter  ifc  King,  tat  apjwllant  L.  Lw  Flee- 
ger  and  J.  W.  Bdmonds,  for  xeai>ondent 

FULLER,  J.  The  only  question  presented 
hf  this  appeal  from  an  order  oTerrullng  a 
demurrer  Is  whether  a  defense  to  an  action 
to  foreclose  a  mechanic's  lien  Is  stated  In 
the  following  paragraph  of  the  defendant's 
answor:  "For  a  further  answer  to  said  com- 
plaint defendant  alleges  that  plaintiff  Is  a 
corporation  created  under  the  laws  of  the 
state  of  Iowa,  having  its  principal  place  of 
business  in  that  state;  that  It  has  not  com- 
piled with  the  laws  of  the  state  of  South 
Dakota  relating  to  foreign  corporations,  ;n 
that  it  has  not  filed  In  the  office  of  the  Sec- 
retary of  State  a  duly  authenticated  copy  of 
its  charter  or  articles  of  Incorporation,  and 
It  baa  not  appointed  an  agent  residing  In  thla 
state  upon  whom  service  of  process  may  be 
made,  and  it  has  not  filed  In  the  office  of  the 
Secretaty  of  State  of  this  state  a  duly  ao- 
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tlienticated  oo^  of  the  aMWlntment  of  such 
an  agent  as  by  law  ^vlded."  Upon  the  the- 
ory that  the  aboTe-mentt<»ied  statutory  pro- 
visions relate  exclusively  to  transactloua  en- 
tered into  wltbln  this  state,  It  Is  vigorously 
contended  by  counsel  that  compliance  there- 
with <m  the  part  of  appellant  was  imneces- 
sary,  because  the  contract  for  the  building 
material  described  in  the  Uen  bere  sought  to 
be  foreclosed  was  made  In  the  state  of  Iowa. 
In  Bradley,  Metcalf  &  Ca  t.  Armstrong,  9 
8.  D.  267,  68  N.  W.  783.  It  la  said  that:  "By 
the  oiactment  of  sections  883,  884  and  885 
of  the  Revised  Civil  Code,  the  L^lslature 
hai  expressly  prohibited  a  nonresident  cor- 
poration from  transacting  in  this  state  any 
business  acquiring  or  disposing  of  any  prop- 
erty. Instituting  or  maintaining  any  actions 
at  law  or  otherwise,  until  such  corporation 
shall  have  filed  in  tlie  office  of  the  Secretary 
of  State  a  duly  authenticated  copy  of  Its 
charter  or  articles  of  Incorporation,  and  ap- 
pointed In  the  manner  provided  therein  a 
resident  agent  upon  whom  service  of  process 
may  be  had.  Any  violation  of  tlils  manda- 
tory statute  la  declared  to  be  a  misdemeanor 
punishable  by  fine  or  imprlaonment,  and  Jus- 
tices of  the  peace  are  given  Jurisdiction  con- 
current with  that  of  the  circuit  court"  As 
originally  enacted,  our  statute  prohibited  the 
transaction  of  business  or  acquisition  or  dis- 
position of  property  In  this  state  by  a  for- 
eign corporation  until  Its  articles  of  Incor- 
poration were  filed  In  the  manner  required 
at  the  present  time,  and  an  agent  wltb  au- 
thority to  accept  service  of  process  was  ap- 
pointed, "who  shall  realde  at  some  accessible 
point  In  the  state.  In  the  county  where  the 
principal  business  of  said  corporation  shall 
be  carried  on."  In  a  case  tlie  same  as  this, 
where  one  of  our  citizens  found  a  corpcna- 
tlon  In  another  state,  with  which  he  con- 
cluded an  Isolated  transaction,  It  was  very 
property  held  that  "a  foreign  corporation  not 
transacting  buslnesa  In  this  territory  may  sue 
In  our  courts  without  having  complied  with 
the  provisions  of  sections  567  and  560,  Rev. 
Civ.  Obde,  relating  to  filing  Its  articles  of 
Incorporation  and  appointment  of  an  agent." 
Fuller  &  Johnson  Manufacturing  Co.  t.  Fos- 
ter, 4  Dak.  820.  30  N.  W.  166.  Having  under 
consideration  a  statute  thus  construed  to  un- 
conditionally allow  foreign  coriwrations  to 
sue  our  citizens  on  claima  arising  in  other 
states,  the  Legislature  of  1805  added,  by 
way  of  amendment,  the  further  restriction 
that  "do  corporation  created  or  organized  un- 
der the  laws  of  any  other  state  or  territory 
shall  •  •  •  sue  or  maintain  actions  at 
law  or  othnwlse  In  any  of  the  courts  of  this 
state,  until  such  corporations  shall  have  filed 
In  the  office  of  the  Secretary  of  State  a  duly 
authenticated  copy  of  its  charter  or  articles 
of  incorporation";  and  Instead  of  requiring 
the  agent  authorized  to  ace^  service  of 
process  "to  reside  at  some  accessible  point 
In  this  state  in  the  county  where  the  prin- 
cipal basinesa  of  sucb  corporation  ahaU  1» 
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carried  on,"  the  ammdment  merely  proTides 
that  "be  shall  reald«  in  some  accessible  point 
In  this  state:  *  •  •  prorlded.  fnrther,  that 
no  action  shall  be  commenced  or  maintained 
In  any  of  the  eoorti  of  this  state  such 
corporation  on  any  contract,  agreement  or 
transaction  made  or  entered  Into  In  this  state, 
by  such  corporation,  nnlesa  such  corporation 
shall  have  fully  complied  with  tiie  provisions 
of  this  article.** 

In  reqnlrinff  the  filing  of  C(»porate  articles 
and  the  appointment  of  an  agent  as  a  condi- 
tion precedent  to  the  commencement  of  an 
action  In  any  court  of  this  state  by  a  foreign 
corporation  to  enforce  a  claim  arising  In  an- 
other state,  the  Legislature  has  need  the 
plalD^t  of  words  in  sentences  free  from  am- 
biguity, and  whether  an  action  is  maintain- 
able on  account  of  a  transaction  entered  Into 
in  this  state  by  sndi  corporation  prior  to 
complying  with  the  statute  is  a  question  not 
now  presented  for  determination,  and  con- 
cerning which  no  opinion  is  expressed. 
However,  it  Is  noticeable  that  section  883  of 
the  RevlBed  ClvU  CSode  provides  gena*ally 
that  no  action  is  maintainable  by  a  foreign 
corporation  until  Ite  articles  are  filed  and 
an  agent  appointed,  while  section  885  speci- 
fles  that  no  action  Is  maintainable  "on  any 
contract,  agreement,  or  transaction  made  or 
entered  into  in  this  state  by  such  corpora- 
tion, unless  such  corporation  ahall  have  folly 
complied  with  the  prorlsiona  of  this  article.*' 
Quite  uniformly  for^gn  corporations  are  ex- 
pressly prohibited  by  a  ccmstltntional  pro- 
vision or  legislative  enactment  from  carry- 
ing on  business  in  states  where  they  are  not 
domiciled  unless  they  have  first  complied 
with  conditions  similar  to  the  requiremente 
of  our  statute;  but  a  thorough  research  dis- 
closes bnt  few  decisions  based  upon  a  pro- 
vision like  ours,  where  in  express  terms  ev- 
ery foreign  corporation  Is  required  to  file  ite 
articles  and  appoint  an  agent  before  it  can 
maintain  any  action  at  law  or  otherwise  In 
any  of  the  courte  of  this  state.  Inferentlal- 
ly,  Oie  suggestion  Is  made  by  counsel  for 
the  corporation  that  the  foregoing  statute, 
literally  construed,  Interferes  with  Interstate 
commerce  by  depriving  their  client  of  its 
constitutional  right  to  maintain  an  action  for 
the  enforcement  of  a  contract  made  beyoqd 
the  boundaries  of  this  state,  and  it  must  be 
conceded  from  the  nature  of  the  transaction 
in  controversy  that  appellant  was  engaged  In 
interstate  commerce.  Plainly,  the  provision 
for  the  appointment  of  an  agent  upon  whom 
service  of  process  may  be  made  does  not  In- 
fringe apon  the  right  of  a  foreign  corporation 
to  sue  in  the  conrto  of  this  state,  and  the 
requirement  that  ita  articles  of  Incorporation 
be  filed  before  commencing  an  action  is  Just 
what  domestic  corporations  must  do  for  the 
protection  of  the  public,  and  as  a  matter  of 
practice  which  in  no  manner  interferes  with 
commercial  intercourse  between  states.  Fail- 
ure to  appoint  an  agent  and  file  the  articles 
of  ineorpMatlon  does  not  render  the  con- 


tract for  building  material  void,  but  merely 
suQends  appellants  right  to  commence  or 
maintain  an  action  tor  the  f(»eclosure  of  ite 
lien  until  the  statnt»ls  complied  with.  Daly 
V.  Ins.  Oo.,  64  Ind.  1.  In  the  case  of  The 
State  V.  American  Bo<A  Ca,  66  Kan.  847,  60 
Pac.  668,  the  court  say:  "The  daim  that 
because  the  defendant  company  Is  engaged 
in  interstate  trade  It  cannot  be  subjected  to 
the  regulations  of  the  law  of  1888  is  unten- 
able. It  may  be  that  It  cannot  be  excluded 
from  doing  business  here,  bat  it  can  be  laid 
under  such  reasonable  cMidltlfms  as  the  fil- 
ing of  ite  charter,  the  payment  of  chartw 
fees,  the  making  of  reporta  and  furnishing  of 
information  concerning  Ita  business,  the  ap- 
pointment of  agente  to  receive  service  of 
process,  etc.  These  are  not  burdens  on  the 
company;  ^ey  are  measures  of  Justice  nnd 
protectUm  to  the  people  of  the  atat&"  In 
imposing  the  statutory  penalty  vq/on  a  cor 
poration  engaged  in  Interstate  commerce  for 
the  violation  of  a  provision  similar  upon 
principle  to  ours,  it  was  decided  by  the  Unit- 
ed States  Supreme  Court  to  be  nether  a  reg- 
ulation of  Interstate  business  nor  an  infringe- 
ment upon  the  exclusive  power  of  Congress 
to  require  railroad  companies  to  post  up 
their  passenger  and  freight  rates  for  the  In- 
formation of  the  public.  B.  B.  Co.  T.  E^- 
ler,  17  Wall.  660.  21  L.  Ed.  710.  We  quote 
from  the  case  of  Ashley  v.  Byan,  158  U.  3. 
436,  14  Sup.  Ot  866,  88  L.  Bd.  77S,  as  fol- 
lows: "At  the  present  day  cnporations  are 
multiplied  to  an  almost  indefinite  extent 
There  is  scarcely  a  business  pursued,  requir- 
ing the  expenditure  of  a  large  capital  or  the 
union  of  large  numbers,  that  Is  not  carried 
on  by  corporations.  It  la  not  too  much  to 
say  that  the  wealth  and  business  of  the  coun- 
try are  to  a  great  extent  controlled  by  them. 
And  If,  when  composed  of  citizens  of  one 
state,  their  corporate'  powers  and  franclilses 
could  be  exercised  In  other  states  without  re- 
striction, it  Is  easy  to  see  that,  with  the  ad 
vantages  thus  p<»sessed,  the  most  Impwtant 
business  of  those  states  would  soon  pass  to- 
to  their  hands.  The  prindpal  boshiess  of 
ev^  state  would  in  fact  be  controlled  by 
corporations  created  by  other  states.  It  fol- 
lows from  tiiese  principles  that  a  state,  In 
granting  a  corporate  privily  to  Ita  own  cit- 
izens, or,  what  is  equivalent  tiiereto^  In  pei^ 
mitting  a  foreign  corporation  to  become  one 
of  the  constituent  parte  of  a  consolidated  cor- 
poration organized  under  ita  laws,  may  Im- 
pose such  condittous  as  it  deems  proper,  and 
that  the  acc^tance  of  the  franchise  in  either 
case  implies  a  submission  to  the  conditions 
without  which  the  franchise  could  not  have 
been  obtained.  In  Paul  v.  Virginia,  8  Wall. 
168, 19  L.  Ed.  357,  the  court  said:  'Having  no 
absolute  right  of  recognition  In  other  states,^ 
but  depending  for  such  recognition  and  the  en- 
forcement of  ita  ccmtracts  npon  their  assent. 
It  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  audi  terms  and 
conditions  as  those  states  may  think  proper 
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to  Impose.  They  may  eiclnde  the  foreign 
corporations  entirely.  They  may  restrict  Its 
business  to  particular  localities,  or  they  may 
exact  Bucb  security  for  the  performance  of 
Its  contract  with  their  citizens  as  In  their 
Jndgm^t  win  beet  promote  the  public  Inter- 
est' "  Section  1283  of  the  General  Statntes 
of  Kansas  1001  provides  that:  "It  shall  be 
the  duty  of  the  president  and  secretary  or 
of  the  managing  officer  of  each  corporation 
for  pioflt  doing  business  In  this  sbite,  ex- 
cept banking,  insurance  and  railroad  cor- 
porations, annually  on  or  before  the  1st  day 
of  Aagrust,  to  prepare  and  deliver  to  the  Sec- 
retary of  State  a  complete  detailed  statement 
of  the  condition  of  such  corporation  on  the 
30th  day  of  Jnne  next  preceding.  *  *  • 
No  action  shall  be  maintained  or  recovery 
had  in  any  of  the  courts  of  this  state  with- 
out first  obtaining  the  certificate  of  the  Seo 
retary  of  State  that  statements  provided  for 
in  this  section  have  been  prc^rly  made." 
In  sustaining  the  above  statute  In  a  case 
like  this  the  court  say:  "It  may  be  said  that 
the  question  here  Is  not  the  power  of  the 
state  of  Kansas  to  lay  a  charge  on  inl^ 
state  commerce,  or  to  prevent  a  foreign  cor- 
poration from  engaging  in  interstate  com- 
merce within  Its  confines,  but  simply  the 
right  of  the  state  to  determine  upon  what 
conditions  its  laws  as  to  the  enforcement  of 
rights  through  Its  courts  may  be  availed  of. 
The  part  of  the  statute  under  consideration 
lays  no  embargo  or  burden  upon  Interstate 
commerce.  It  does  not  seek  to  prevent  or 
hamper  tlie  transactions  of  corporations  en- 
gaged in  that  business.  It  does  not  declare 
their  contracts  void,  or  deny  them  the  en- 
forcement of  any  rights  whatever.  It  mere- 
ly provides  that.  If  they  wish  to  make  use 
of  the  machinery  of  the  state  courts  for 
their  own  benefit,  they  must  do  so  upon  the 
same  terms  as  other  corporate  suitors.  In 
this  we  find  no  interference  with  the  powers 
reserved  to  Congress  by  the  federal  Gonstl- 
tntloo."  Deere  t.  Wyland,  68  Kan.  265,  76 
Pac.  863. 

Without  any  distinction  as  to  Isolated  or 
mnltlfarionB  corporate  transactions  it  was 
held  in  Bradley,  Metcalf  ft  Ck>.  v.  Armstrong, 
supra,  that  a  foreign  corporation  Is  expressly 
prolilblted  from  instlttttlng  or  maintaining 
any  action  at  law  or  otherwise  until  the  stat- 
utory requirements  have  been  answered,  and 
upon  that  case  and  tlie  law  here  enunciated 
the  ordor  appealed  from  la  affirmed. 


8TATB  ex  zel.  TAUBMAN  t.  HUSTON, 
Sheriff. 

(Stqtreme  Oonrt  of  South  Dakota.    Aug.  2, 
190S.) 

CBanHU  Law— -YKinn  —  Lnxt.  —  PnaLioA  - 
Tion. 

Where  the  proprietor  of  a  newspaper 
printed  a  libel  therein,  and  sent  cf^les  to  his 
Bobacribers  by  mall  throughout  the  state,  he 


was  punishable  In  the  county  Into  which  such 
coffieB  were  sent,  as  well  as  In  lliat  whore  the 
libel  was  pobltsbed,  nndw  Rar.  Code  Or.  FrD& 
fii  72,  78,  providing  that,  where  a  public  offense 
18  committed  partly  In  one  county  and  partly 
in  another,  the  offense  is  punUtuible  in  either 
of  such  counties. 

Appeal  from  Circuit  Court,  Bflnnehaha 
County, 

Habeas  corpus,  on  relatlcm  of  Thomas  W. 
Taubman,  against  R.  J.  Huston,  sheriff. 
From  an  order  denying  the  writ,  relator  ap- 
peals.  Affirmed. 

E.  P.  Warner,  for  aroeUanl^  W.  D.  Scott 
and  Aikois  ft  Judge,  for  respondent. 

rULLEB.  J.  All  the  facts  set  fortb  In  the 
sheriff's  return  to  a  writ  of  habeas  corpus 
being  admitted  by  a  demurrer  thereto,  the 
only  question  presented  by  this  appeal  from 
an  order  of  the  circuit  court  denying  the  pe- 
titlODer'B  application  for  a  discbarge  from 
custody  Is  whether  the  editor  and  proprietor 
of  a  newspaper,  who  prints  a  libel  therein, 
with  the  willful  and  malicious  Intent  to  in- 
jure another  by  the  publication  of  such  de- 
famatory artl(de.  Is  subject  to  a  criminal 
prosecuUon  In  a  county  of  this  state  other 
than  that  in  which  his  printing  office  is  lo- 
cated, but  Into  which  be  has  circulated  eople» 
of  such  paper  by  mailing  the  same  to  sub- 
scribers residing  therein.  At  common  law, 
where  a  bullet  discharged  from  a  rifle  aimed 
by  an  assassin  In  one  county  takes  murderous 
>  effect  In  another  conn^.  Jurisdiction  Is  con- 
current; and  our  statute  expressly  provides 
that  where  a  public  offense  Is  committed  part- 
ly in  one  county  and  partly  in  anotber,  or  with- 
in SCO  yards  of  the  boundary  line  of  two  or 
more  counties,  the  Jurisdiction  of  the  olfense 
Is  In  either  of  such  counties.  Reasoning  by 
analogy  therefrom,  It  seems  concinslve  that 
an  editor  of  this  state,  who  writes  and  malls 
a  libelous  newspaper  article  In  one  county  to 
be  published  In  another,  consummates  the  of- 
fense In  the  latter  county,  and  may  be  indict- 
ed therein  and  placed  upon  bis  trial.  Rev. 
Code  Cr.  Proa  8S  T%  73.  Such  Is  the  rule  at 
common  law,  so  far  as  traceable,  and  In 
Commonwealth  v.  Blandlng,  3  Pick.  304,  15 
Am.  Dec  214,  it  was  held  that  the  transmis- 
sion of  a  newspaper  published  In  another 
state  to  one  of  the  counties  of  Massachusetts 
for  circulation  rradered  the  publisher  of  a 
libel  contained  therein  amenable  to  prosecu- 
tion In  such  county.  So  in  Belo  T.  Wren,  63 
Tex.  721,  the  court  say:  "The  fact  that  the 
crime  of  libel  may  have  been  completed  by  a 
publication  of  the  paper  in  Oalvestou  county 
does  not  make  it  any  lees  of  a  crime  to  cir- 
culate the  number  containing  the  alleged  li- 
belous article  In  other  places.  By  the  com- 
mon law  the  sale  of  each  copy  is  a  dlstluct 
offense,  and  the  inrosecntor  may  at  least 
choose  for  which  of  the  distinct  offenses  he 
win  call  the  guilty  party  to  account  A  copy 
of  the  paper  may  first  be  sold  to  A.,  then 
<me  to  B.,  and  another  to  O. ;  but,  because  the 
pnbllcatlMi  Is  completed  by  selling  to  A.,  the 
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gOTermneDt  Is  not  bonnd  to  lelect  tbat  par- 
ticular fact  as  tlie  one  iqwo  wblch  It  will  rely 
to  prore  flie  ompletloa  of  the  oflesve.  It 
may  Indict  tor  tUSnet  of  the  sales,  and  It 
makes  no  dUCeresnce  whldi  was  first  In  point 
of  time.  Bo,  for  tbe  same  reasni,  it  Is  imlmr- 
portant  In  what  place  the  pnblieatlMi  first 
took  place.**  In  conformity  with  the  prin- 
ciples -nptm  whldi  the  law  of  UbSl  to  based, 
ObancellOT  BfcGlaIn  makes  the  following  ob- 
serntion:  "The  crime  Is  committed  wbere 
the  publication  is  made;  but  If  tiie  publica- 
tion is  In  a  newqwper  intakded  tor  circula- 
tion, it  may  be  deemed  made  in  aadi  county 
into  whlidi  it  is  seat,  even  thoui^  printed  In 
another  state."  McOIaIn  on  Oriminal  Law, 
I  1068.  The  fi^owins  cases  are  to  the  ef- 
fect that  a  prosecution  fdr  libel  Is  sustain- 
able In  sny  county  where  a  periodical  oon- 
talnlns  It  circulates  or  to  which  It  is  maUed 
fbr  publication:  Baker  State  (Ga.)  25  S. 
B.  841 :  Commonwealth  t.  Maclotm.  101  Moss. 
1, 100  Am.  Dec.  88;  HaSkeU  t.  Bailey,  68  Fed. 
878,  11  O.  a  A.  476;  Ballcy  T.  Chapman,  15 
Tex.  ClT.  App.  240,  88  8.  W.  5M;  Mills  T. 
State,  IS  Keb.  575,  26  N.  W.  864.  The  act  of 
publication  witb  malidons  intent  being  the 
gravamen  of  criminal  libel,  our  conclusion 
is  that  the  editor  of  a  newspaper  who  there- 
by starts  in  motkm  unlawful  mMns  to  injure 
the  good  name  of  another  may  be  prosecuted, 
in  tbe  absence  of  l^lslatire  restriction,  in 
any  comity  where  his  libelous  publication  Is 
clrciOated. 

The  ordtt'  appealed  from  la  therefore  sf- 
flrme(L 


PARKER  et  al.  T.  LAHBBBTZ  et  al. 
(Snpreme  Court  of  Iowa.   July  13,  1905.) 

1.  Wiii«— UNDiTii  InrLuBHon— FaauD  —  Br- 

IDSNCB— SuinciENCT. 

Elridence  In  a  solt  to  set  aside  the  probate 
of  a  will  examined,  and  not  to  show  tbat 
the  will  waa  procured  by  undue  influence  or 
fraud. 

2.  SAHE— UHDUK  iKFLUEHCIi— Wut  CONsn- 
TUTBS. 

Undue  influence  sufficient  to  set  aside  a 
wUl  must  be  such  as  subjects  tbe  will  of  the 
testator  to  that  of  the  person  exercising  tbe  in- 
flaence,  and  makes  the  Instrument  expresa  his 
purpose  instead  of  that  of  the  testator. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Wills,  »  875-387.f 

8.  Bahb— Burden  or  Proof. 

In  a  suit  to  set  aside  the  probate  of  a  will 
on  the  ground  oi  undue  influence,  tbe  burden 
oC  establishing  it  is  on  the  party  seeking  to 
have  the  probate  set  aside. 

[Bd.  Note. — For  cases  in  point,  see  vol.  40, 
OeuL  Dig.  WUls.  I  389.] 

4.  Same— BviDKNCE— SurnciKNCT. 

Undue  influence  in  procuring  a  will  is  not 
■bowtt  by  mtsn  proof  that  it  was  executed  at 
the  suggestion  or  request  of  the  beneficiary 
therein. 

CBd.  Note. — For  cases  in  point,  see  vol.  4Si, 
Cent.  Dig.  WUls.  H  376.  877,  385J 

Appeal  firom  District  Cour^  Montgomery 
County;  N.  W.  Macy,  Judge. 


Action  at  law  to  set  aside  ttie  probate  of  a 
will,  and  to  haTC  the  will  hdd  for  naught,  as 
having  been  procured  by  fraud,  dureea,  and 
mdae  lufloaice.  At  the  conduslon  of  tbe  erl- 
dence  offered  tor  plaintiffs,  tbe  court,  on 
motlos,  directed  a  verdict  for  tbe  def endant% 
and  plalntlfls  appeal  from  a  Judgment  oa 
such  directed  verdict  Affirmed. 

Richards  &  Richards,  W.  B.  Mitchell,  and 
Jennings  &  Grose,  for  appellants.  Beeson  & 
Pomuoy  and  Junkln  ft  Frlngle^  for  app^ 
leas. 

MeOLAIN,  J.  The  evidence  on  behalf  of 
plalnUff s  tended  to  show  the  O^wlng  facts, 
which  we  shall  consider  without  discussing 
tbe  competency  of  the  evidence  or  tbe  ma- 
teriality of  tbe  facts  which  it  tended  to  es- 
tablish: The  testatrix,  Sarah  BUen  Fairer, 
tbe  moQier  ot  Arthur  W.  Parlrar  and  Ldia 
McBrld^  who  are  plaintiffs,  and  of  Mlnnto. 
LambOTti  and  Mattle  Lyklns,  who  are  de- 
fendanta,  resided  on  a  farm  in  Mratgomery 
county,  about  6  miles  ftom  the  residence  of 
Arthur  W.  PaAer,  wbo  Is  doignated  in  the 
record  as  Dr.  Parker,  and  10  miles  &om  tbe 
residence  of  the  lAmbertses.  The  other 
daugbtos  were  nonresldento  of  the  state. 
On  the  1st  of  March,  1902.  Dr.  Parker  took 
bis  mother  fn»n  the  home  of  the  Lambertses, 
where  she  was  temporarily  visiting,  If  we 
imderstand  the  reccod,  to  fb»  tUy  €t  Bed 
Oak,  about  12  miles  distant,  and  bxonght  her 
back  on  the  evening  of  the  same  day.  After 
he  had  gone  bis  mother  said  that  Ae  "never 
was  so  proud  of  her  boy  in  her  life  as  stke 
was  tbat  day— he  waa  so  kind  to  her"— and 
used  other  like  expressions  with  referoioe  to 
him,  to  which  Mrs,  Lamberts  responded  "that 
he  was  so  good  and  kind  to  her  so  he  oould 
get  more  mon^  out  of  her."  Testatrix  re- 
mained at  the  luHue  of  the  iMUbertses  for 
some  time,  and,  about  a  week  after  tbe  oc- 
currence Just  referred  to,  she  went  vrith  her 
daughter  and  scm-ln-lsw  to  Bed  Oak,  and 
there  executed  tbe  will  in  controvenv,  by 
wblch  she  gave  $1,000  to  her  daughter  Mattle 
Lyklns,  $100  to  her  daughter  Ii^la  Me- 
Brlde,  and  tbe  balance  <tf  her  estate  to  Min- 
nie Lamberts;  appointing  F.  I^unbert^  ho- 
son-ln-tew,  executor,  and  exempting  him 
from  oUlgation  to-flve  bond.  In  tUs  will 
she  recites  that  she  leaves  noUiii«  to  lier 
stm,  Arthur  W.  Partor.  fw  the  reason  that 
she  has  advanced  to  him  during  her  lifetime 
all  tbat  she  desired  him  to  have.  It  anDears 
tbat  some  years  before  she  had  executed  a 
will  providing  for  the  distribution  of  her  es- 
tate In  equal  shares  to  her  children.  Her  es- 
tate consisted  at  the  thne  of  the  execution 
of  the  last  will  and  at  the  time  of  her  death 
of  80  acres  of  land,  of  the  value  of  about 
$6,800i  Dr.  PaAer  testUed  thst  be  had  nev- 
er received  any  advancement  of  any  kind 
from  his  mother.  For  about  a  year  after 
the  execution  of  this  will,  testatrix  resided 
at  her  own  home,  but,  being  seized  with  a 
s«lou8  Illness  In  June,  1908,  at  her  reQoest 


Digitized  by 


Iowa) 


AHLBB8  T.  OITT  OF  BSTHBBVILLE. 


153 


wSi»  waa  takan  to  the  home  of  tlie  Lam- 
bertxea,  wfaera  she  died  In  July.  During  ber 
last  lllneBa  sbe  made  dedaratioDB  to  a  lister 
who  was  with  her  at  tbe  Lambertzes,  assist- 
ing to  take  care  of  her,  that  sbe  regretted  the 
making  of  the  last  will,  and  wished  sbe 
could  restore  the  former  will;  sajlng  tbat 
misrepresentations  bad  been  made  to  ber 
with  reference  to  the  attitude  of  ber  son  and 
of  Mrs.  McBrlde  toward  ber.  Similar  state- 
ments made  hj  testatrix  in  April  preceding 
at  her  own  home  to  the  same  witness  are  al- 
so testified  to.  This  is  substantially  alt  of 
tbe  facts  which  seem  to  bare  any  legttlmato 
bearing  on  the  Case,  save  that  a  letter  was 
written  by  Mrs.  Lambertz  to  her  sister  Mrs. 
McBride,  In  which  this  language  la  used: 
"Leila,  I  did  get  mother  to  make  ber  will  or 
know  bow  she  had  made  it  aa  I  was  accused 
of.  There  is  a  good  deal  <of  talk."  In  an- 
other letter  Mrs.  Lambertz  said  that  they 
had  taken  her  mother  "to  a  lawyer  In  Red 
Oak  to  have  ber  will  made,  helped  her  up- 
Btaira  to  tbe  office  for  that  purpose,"  and 
tbat  tbe  will  "was  witnessed  by  two  as  good, 
witnesses  as  there  was  in  Red  Oak." 

Bren  If  these  so-called  admissions  were 
competent,  the  evidence,  taken  as  a  whole.  Is 
Inaufflclent  to  make  out  a  case  of  either  fraud 
or  undue  influence.  Glring  to  the  eTldence 
all  tbe  weight  which  the  Jury  could  jwsslbly 
have  accorded  to  it,  there  is  nothing  which 
amounts  to  more  than  a  suspicion  tbat  Mrs. 
Lambertz  may  have  poisoned  the  mind  of  her 
mother  against  the  brother,  and  thus  brought 
about  tbe  execution  of  the  new  will.  There 
is  no  evidence  tbat  the  statement  Impugning 
the  disinterested  kindness  of  Dr.  Paiker  to 
his  mother  was  fraudulently  made,  nor  is 
there  any  evidence  that  this  statement  had 
any  ^ect  in  determining  the  disposition 
which  testotrlx  made  of  her  property.  Tbe 
sister  of  testatrix  who  testified  to  tbe  convert 
satlons  and  relations  of  the  parties  at  tbe 
Lambertz  home  was  evidently  quite  zealous 
in  her  etForts  to  make  such  a  shovring  as 
would  justify  the  setting  aside  of  tbe  will, 
and  yet  sbe  does  not  detail  a  single  circum- 
stance or  remark  indicating  such  undue  In- 
fluence as  would  Justify  the  Interference  of 
tbe  court  with  the  exercise  of  Judgment  on 
tbe  part  of  testatrix  In  her  will.  Testatrix, 
according  to  testimony  of  this  witness,  re- 
gretted tbe  execution  of  tbe  second  will,  and 
feared  tbat  sbe  made  a  mistake;  and  yet  sbe 
was  entirely  away  from  tbe  influence  of  tbe 
Lambertzes,  safe  in  ber  own  borne,  vritbln  a 
few  miles  of  her  son,  and  evidently  In  friend- 
ly relations  with  him,  for  nearly  a  year  after 
tbe  execution  of  tlie  secoud  will,  and  before 
she  went  back  to  the  Lambertzes  on  tbe  oc- 
csslon  of  her  last  UlneBs,  and  during  thia 
time  she  made  no  efforts  to  revoke  the  will 
wblch,  as  it  is  claimed,  she  so  deeply  regret- 
ted, and  which  sbe  regarded  as  having  been 
made  under  a  mtsteke.  "To  be  undue,  with- 
in the  meaning  of  tbe  law,  Influence  must 
tM  soch  as  subjects  the  will  of  the  teataunr 


to  that  of  the  person  ezerdslng  such  Influ- 
ence, and  makes  the  paper  exiH^es  the  pur- 
pose of  such  person,  rather  than  tbat  of 
the  testator  himself.  It  must  be  equivalent 
to  moral  coercion.  •  *  •  And  such  undue 
influence  must  be  directly  connected  with  tbe 
execution  of  the  will,  operating  at  tbe  time 
it  was  made."  Perkins  v.  Perkins,  116 
Iowa,  253,  00  N.  W.  55.  "The  burden  of 
proof  la  on  tbe  party  seeking  to  estebllsh 
the  fact  of  undue  influence  for  the  purpose 
of  having  a  conveyance  or  a  will  set  aside, 
and  the  evidence  must  show  that  the  influ- 
ence was  such  as  to  overcome  tbe  will  of 
the  grantee,  and  to  destroy  to  some  extent,  at 
least,  bis  free  agency.  •  •  •  And  It  must 
appear  that  the  undue  influence  was  exerda- 
ed  at  the  time  that  the  act  referred  to  was 
done.  •  •  *  The  mere  fact  that  the  dis- 
position made  by  a  parent  of  his  property 
among  his  children  appeara  unreaaonable  or 
unjust  vrill  not  alone  establish  undue  in- 
fluence, and  prior  declarations  of  an  Intokttou 
contrary  to  the  subsequent  disposition  can- 
not be  shown  to  estebllsh  undue  Influence  In 
respect  to  the  disposition  finally  made. 
*  *  *  Bven  if  It  appears  that  the  deed  or 
vrlll  is  executed  at  the  suggestion  or  request 
of  the  grantee  or  devisee,  and  la  prompted 
by  the  luflnence  which  such  person  has  ac- 
quired by  business  confidence  or  the  showing 
of  an  aCtectlonato  regard,  this  will  not  prove 
undue  Influence,  unless  tbe  freedom  of  tbe 
win  has  been  in  some  way  impaired 'or  de- 
stroyed." Mallow  V.  Walker,  115  lovra,  288^ 
88  N.  W.  462,  91  Am.  St  Rep.  168. 

We  reach  the  conclusion  that  there  was  no 
evidence  on  which  the  question  of  fraud  or 
undue  Influence  In  tbe  execution  of  this  will 
could  properly  be  submitted  to  the  Jury,  and 
the  Judgment  of  the  trial  court  Is  afflrmod. 


AHLERS  V.  CITY  Or  ESTHBRVILLB. 
(Supreme  Court  of  Iowa.    July  IS.  1906.) 

1.  Intoxicatinq  Liquobs— Patmbnt  or  Tax 

— Recovebt— Mistake  as  to  CoHPLiAncs 

wrrH  Law. 

Plaintiff,  engaged  in  selling  intoxicating 
liquors  in  a  cltj  in  which  all  ttie  requirements 
of  the  mulct  law.  as  it  stood  prior  to  the  -going 
into  effect  of  Code  1897,  had  been  complied 
with,  bat  no  general  stetement  of  consent  of 
the  property  owners  to  the  sale  of  liquor,  or 
finding  of  its  sufficiency  by  the  board  of  super- 
visors, as  required  by  Code  1807,  SS  2448,  2450, 
had  been  filed.  Plaintiff,  without  resorting  to 
the  public  records  for  Informatiwi  as  to  wl^th- 
er  the  Code  had  bem  complied  with  or  not,  and 
relying  on  the  fact  that  other  saloons  were  be- 
ing operated  in  the  city,  paid  to  the  city  a 
liquor  tax  exacted  by  It  under  ibt  authority 
given  it  by  Acts  25th  Oen.  Aasem.  p.  68,  e.  ^ 
and  opened  his  saloon,  which  was  soon  after- 
wards closed.  Held,  that  tlie  tax  was  not  piUd 
by  plaintiff  under  a  mistake  of  fact,  and  oonld 
not  be  recovered  back. 

2.  Sahe— MuiCT  Taxes— Natubb  as  Tax. 

Under  Code  1897,  I  2465,  autborizhig  cities 
to  levy  and  collect  additional  taxes,  and  to 
adopt  rules  and  ordinances  for  regulating  fiie 
llqnor  traffic,  a  mulct  tax  exacted  from  a  saJooa' 
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keeper  by  ordinance  aa  a  condition  of  engaging 
In  the  liquor  basfneas  ii  a  tax,  within  the  rule 
preclndiiu  the  recoTeir  back  of  a  tax  vcdon- 
tariljr  paid  onder  a  mistake  of  law. 

Appeal  from  District  Oonrt,  Bmm«t  Oonn* 
tr;  A.  D.  BaiUe,  Judge. 

Action  to  reeoTW  amomit  paid  defendant 
city  as  mnlct  tax.  The  petition  was  dis- 
missed, and  plaintiff  appeals.  Affirmed. 

Myerly  &  Davidson,  for  appellant.  JT.  W. 
Morse.  D.  R.  Alexander,  and  ^ron  31.  Ooon, 
for  appellee^ 

LADD.  J.  Hie  plaintiff  engaged  In  the 
business  of  selling  intoxicating  llqnors  in.  the 
city  of  BBthervlIle  November  S,  1899.  All 
the  conditiona  of  the  mulct  law  were  com- 
plied with,  save  that  requiring  a  general 
statement  of  consent,  and  a  finding  of  Its 
sufficiency  hj  the  board  of  superrlBors,  In 
conformity  with  sections  2448  and  24C0  of 
the  Oode.  A  statonent,  sufficient  as  the  law 
then  stood,  bad  been  ffied  in  1894,  but  no 
action  had  been  taken  subsequent  to  the  go- 
ing in  effect  of  the  Code,  October  1,  1697. 
The  opinion  in  West  t.  Bishop,  110  Iowa,  410. 
61  N.  W.  696,  deciding  that  statements  filed 
before  the  adoption  of  the  Code  furnished  no 
protection,  was  filed  January  29,  1900,  and 
plaintiff  ceased  business  82  days  after  he 
liad  opened  his  saloon.  In  the  meantime  he 
had  paid  the  defendant  city  $700  In  taxes 
exacted  by  an  ordinance  enacted  In  1S94  un- 
der the  provisions  of  chapter  62,  p.  63,  Acts 
^th  Gen.  Assem.  The  demand  for  the  re- 
turn of  this  money  in  this  action  Is  based 
on  an  alleged  mistake  of  fact;  L  e.,  that 
plaintiff  was  Informed  that  a  statement  of 
consent  had  been  filed  and  canvassed  by  the 
board  of  supervisors,  and  that  he  paid  the 
money  In  reliance  thereon.  The  evidence 
shows  that  plaintiff  based  this  supposition 
on  the  fact  that  other  saloons  were  being 
operated,  and  not  on  any  representations 
made  by  the  officers  of  the  defendant  He 
talked  with  one  Honlthouser,  but  that  was 
several  days  after  be  had  begun  business, 
and  then  all  the  tatter  said  was  that  17  more 
than  the  necesaaiy  66  per  cent  of  the  elect- 
ors had  signed  the  statement  of  consent. 
The  time  was  not  mentioned.  No  one  rep- 
reseated  to  him  that  the  board  of  supervisors 
had  canvassed  the  statement  or  made  a  rec- 
ord of  its  findings,  nor  did  he  take  the  trou- 
ble to  ascertain.  He  merely  "supposed  it 
was  all  right,"  without  resorting  to  the  pob- 
He  records  for  information.  Mistakes  of 
fact  may  sometimes  result  from  a  miscon- 
ception of  the  law,  as  contended  by  appel- 
lant, when  equity  wUl  grant  relief  as  In  other 
cases.  Baker  v.  Massey,  50  Iowa,  399;  Ger^ 
dine  v.  Menage  (Minn.)  43  N.  W.  91;  Hemp- 
hill v.  Moody,  64  Ala.  468;  Morgan  v.  Bell 
(Wash.)  28  Pac.  926,  16  L.  R.  A.  614.  But 
this  was  not  such  a  mistake.  One  cannot 
well  be  mistaken  as  to  a  fact  be  has  known 
nothing  of,  and  to  which  he  has  given  no 
consideration.   The  inference  reasonably  to 


be  drawn  from  the  record  Is  that  plaintiff, 
with  many  others,  acted  In  reliance  on  the 
efficacy  of  the  statement  of  consent  filed 
prior  to  the  taking  ^ect  of  the  Code;  and 
the  mistake.  If  any  there  was,  was  in  not 
knowing  that  a  new  statemmt  of  consent, 
with  a  recorded  finding  of  its  suffldesicy  by 
the  board  of  supervisors,  was  essential  as  a 
condition  precedent  to  the  sale  of  Intoxicat- 
ing liquors  under  the  protection  of  the  mulct 
law.  This,  however,  was  not  a  mistake  of 
fact,  either  as  such,  or  arising  out  of  a  mis- 
conception of  the  law,  but  purely  a  mistake 
of  law,  and  it  is  well  settled  that  taxes  vol- 
untarily paid  on  a  mistake  of  law  cannot  be 
recovered.  Kraft  v.  City  of  Keokuk.  14 
Iowa,  86;  Nortbwestran  Union  Packet  Go.  r. 
City  of  Muscatine.  46  Iowa.  185;  Hawkeye  L. 
&  B.  Co.  V.  City  of  Marion.  110  Iowa,  468» 
81  N.  W.  718;  Newcomb  v.  City  of  Daven- 
poft,  86  Iowa,  291,  BS  N.  W.  232;  Odendahl 
V.  Rich,  112  Iowa,  182,  83  N.  W.  886;  Tatom 
V.  Town  of  Trenton  (Qa.)  11  S.  B.  706;  Pey- 
ton V.  Hot  Springs  County  (Ark.)  13  S.  W. 
764;  Johnson  v.  Atkins  (Fla.)  32  South.  870. 
See  Rutledge  t.  Price  Co.,  06  Wis.  36,  27  N. 
W.  819. 

That  it  was  a  tax,  see  sectlfm  24SS,  Oode; 
Newton  v.  McKay  (Iowa)  102  N.  W.  827. 

The  suggestion  that  a  different  rule  fwe- 
valls  In  equity  Is  unfounded. 

Our  conclusion  that  plaintiff  Is  not  entitled 
to  relief  on  this  ground  renders  It  unneca»> 
sary  to  consider  other  questions  argued. 

Affirmed. 


SISSON  V.  BOARD  OF  SUP'RS  OF  BUBNA 
VISTA  COUNTY  et  ai. 
(Supreme  Court  of  Iowa.    Joly  18,  1800.) 

1.  Statdtbs— TnxB — SuFnciEwcr. 

The  title  of  Acts  30th  Gen.  Assem.  p.  61. 
c.  6&  entitled  "An  act  to  promote  the  pntOle 
health,  convenience  and  welfare,  by  •  •  * 
draining  the  lands  of  the  state."  and  providing 
for  the  establishment  of  drainage  diatriclB,  u 
safflcient,  within  Const  art  3.  i  28,  providing 
that  every  act  shall  embraos  bat  one  suhject 
and  matters  connected  therewith,  whidi  >ob- 
Ject  shall  be  expressed  In  the  title,  to  indads 
provisions  for  toe  drainage  ct  snrfaos  watars 
from  agricnltoral  lands. 

2.  BiunEira  Dohaut— Pobuo  Um  — Wbat 

CONSTITTTTES. 

The  public  uBe  for  which  private  Moperty 
may  be  taken  under  Const  art  1,  S  18,  declar- 
ing that  private  property  shall  not  be  taken  for 
public  use  wltiiont  compensation,  must  be  a 
use  which  will  inure  to  the  benefit  of  the  psr- 
tles  concerned,  considered  ss  members  the 
commanlty,  and  not  solely  as  individoala,  whidi 
benefit  must  l>e  common  in  respect  of  the  right 
of  psrdclpatlon,  but  without  necessarily  affect- 
ing each  user  In  precisely  the  same  manner. 

[Ed.  Note.— For  eases  in  point  ses  woL  1& 
Cent  Dig.  Bmlnent  Domain,  1 54^1 

8.  Sahe— TAKino  -or  Land  fob  Deaxraob— 

PuBUO  Use. 

It  is  competent  for  the  Legislature  to  au- 
thorise the  taking  of  private  pnwerty  for  the 
drainage  of  agrlcaltnral  lands,  tfis  taUng  be- 
ing for  a  public  use. 

[Ed.  Note. — For  cases  In  point  see  voL  18i 
Cent  Dig.  Snainmt  Domain,  U  77,  78J 
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4,  Sjuo— Pdbuo  Un— LHnunn  Dkse* 

MinATioir. 

Acta  80th  Gen.  Aasem.  p.  61,  c  68,  ^  1, 
authorizing  the  creation  of  drainage  districts, 
and  declaring  that  the  drainage  of  rartace  wa- 
ters from  agrlcoltoral  lands  shall  be  consid- 
ered a  pablic  benefit,  does  not  authorise  a  tak- 
ing of  i»operty  tor  private  use  by  declaring 
what  ocHiBtitntes  a  public  use,  and  Invading  the 
eight  of  the  ooorts  to  detennln*  whether  in 
any  particular  case  the  drainage  of  agricultural 
lands  Is  a  jnibtie  benefit ;  the  act  merely  mark- 
faig  out  a  general  field  within  which  the  drain- 
age of  lands  shall  be  deemed  a  public  benefit 
6.  Sau—Okuhaqb  DiBTBion  —  DnrmaHA- 

nor  bt  boabd  of  supibtuou— appui^ 

Jttbt  Tbial. 

Acta  80th  Gen.  Assem.  p.  6%  c.  68,  t  6, 
providing  for  an  appeal  frran  the  order  of  the 
board  <n  mperTlBors  establishing  a  drainage 
district  to  be  heard  in  equity,  is  not  In  con- 
flict wltii  GcHist  art  1,  S  9,  declaring  that  the 
right  of  trial  iff  jury  afaall  remain  Inviolate ; 
the  right  of  trial  by  Jury  extending  only  to 
casea  where  a  jury  was  necessary  at  common 
law. 

6.  Save— Sfkozal  ABSESSMirrra  —  Auovm— 

BEnETITS. 

Acts  30th  Oen.  Assem.  p.  61,  c  68,  pro* 
Tidliig  for  the  establlshmoit  of  drainai*  dli- 
Cricts  for  the  drainage  of  agricultural  lands, 
to  be  paid  for  by  assesaments  on  the  lands  ben- 
efited, and  expressly  forbidding  aasessments  in 
excess  of  benefits,  is  not  open  to  the  objection 
tiiat  it  aatborises  the  levy  of  a  special  assess- 
mwt  npm  properbr  tax  a  greatAr  amount  than 
the  benefit  received, 

7.  Sam— arATUTOBT  Pbotisionb  —  Vawdi- 
TT— Equal  Fbotbotion  or  the  Law. 

Acts  80th  Oen.  Assam,  p.  68,  c.  68,  {  27, 
piovidiiic  that  the  spadal  asBeesments  for  the 
payment  of  the  cost  of  drainage  of  lands  shall 
he  levied  at  one  time,  and,  when  levied  and 
certified,  shall  be  payable  at  the  office  of  the 
county  treasurer,  ana  extending  to  those  tax- 
payers who  waive  objections  to  the  ^ality  of 
the  proceedings  the  privilege  of  paying  the  as- 
sessments in  InstalimentB.  is  not  violative  of 
Const  U.  8.  Amend.  14,  providing  that  no 
state  shall  deny  to  any  person  the  e^ual  pro- 
tect! cm  of  the  laws. 

5.  CotmriEfi— PuBUo  Debt— Bowdb  —  Obu- 

QATION  or  COTJNTT. 

Bonds  issued  pursuant  to  Acts  80th  Gen. 
Assem.  p.  69,  c  68,  |  28,  providhig  for  the 
issuance  by  the  board  of  suiwrvisora  of  drain- 
age bonds  for  the  payment  of  the  cost  of  the 
establistmient  of  drainage  diBtrlcte  for  the 
drainage  of  agricnltoral  lands,  and  declaring 
that  each  bond  shall  show  expressly  on  its  face 
that  it  is  to  be  paid  only  by  a  tax  assessed, 
levied,  and  collected  on  the  lands  within  the 
district,  do  not  constitute  an  obligation  of  the 
oouDty. 

9.  Ehineht  DouAin  —  Goupersation— Pay- 
ment —  Secueitt  —  OONSriTUTIONAL  PEO- 

VISIONS— ConsTBtronoM . 

Const  art  1,  I  16,  providing  that  private 
property  shall  not  be  taken  for  public  use  with- 
out "compensation  first  being  made  or  secured 
to  be  made"  to  the  owner,  authorizes  a  taking 
iii  iwivate  property  without  payment  of  com- 
pensation in  advance,  on  the  compensation  be- 
ing secured  and  future  payment  made  certain 
In  the  manner  prescribed  by  the  Legislature. 

[Ed.  Nota.^ — ^For  eases  In  point  see  voL  18^ 
Cent  Die  IBmhwnt  Domain,  H  200-208.] 

10.  Same— Statdtobt  Pbovisions— Validitt. 
Acts  30th  Gen.  Assem.  p.  68,  c  68,  |  7,  pro- 
viding that  the  amount  of  damages  awarded  for 
the  taking  of  land  for  the  ctmstroetion  of  a 
system  for  the  drainage  of  land  shall  be  paid 
''or  secured  to  be  paid  upon  such  terms  and 
conditions  as  the  county  auditor  may  deem  juat'' 
asMs  the  reqiiitWMnta  oi  Oonat  art  1,  1  la* 


providing  that  private  property  shall  not  be 
taken  for  a  pnolic  use  without  oompensatlon 
first  being  made,  or  "secured  to  be  made,"  as  to 
the  form  of  the  legislation. 

[Bd,  Note. — For  cases  in  point  see  vol.  IS, 
Cent  Die  Btaninent  Dtmaln.  S9  200-203.] 

11.  Samb— CovPENBAnon  —  PATmiT  —  Bb- 

CUEITT— SUMIOIEBCT. 

Since  Acts  30th  Gen.  Assem.  p.  61,  c  68, 
relating  to  the  drainage  of  agricultural  lands, 
provides  for  the  levy  and  collection  of  special 
assesaments  for  the  payment  al  damages  award- 
ed for  the  taking  of  land,  a  bond,  amply  se- 
cured, for  the  nse  of  the  persons  allowed  dam- 
ages for  the  takii^  of  their  land,  conditioned 
on  Its  being  void  on  payment  of  the  damages 
out  id  the  lands  onated  by  the  levy  of  a  spe- 
cial drainage  tax  antiiorlzed  by  the  statnt^  to 
snffldrat  to  secure  the  payment  of  the  dam- 
ages, within  Const  art.  1,  I  18,  providing  tliat 

firlvate  property  shall  not  be  taken  for  a  pub- 
ic nse  without  compensation  being  first  made, 
or  secured  to  be  made. 

Appeal  from  District  Court,  Buena  YUta 
Oonnty;  A.  D.  Ballle,  Judge. 

Action  In  eijalty  to  restrain  by  injunctlim 
ttae  defendant  board  of  supervisors  from  far- 
ther proceeding  in  ttae  mattw  of  constracting 
a  ditch  designed  and  intended  to  reclaim  by 
drainage  a  congiderable  tract  of  agricultural 
lands  in  said  county,  to  establlBta  a  drainage 
district  etc  The  defendants  appeared  and 
answered,  whereupon  the  plaintiff  moved  for 
a  decree  in  his  favor  upon  the  pleadings,  and 
a  decree  was  made  and  entered  In  which  a 
portion  only  of  the  relief  prayed  for  was 
granted.  Both  parties  appeal,  and  for  con- 
venience the  plaintiff  will  be  denominated  as 
appellant  Affirmed  on  plalnttfTt  appeal. 
Beversed  on  defendants*  appeaL 

Mack  &  Deland,  for  appellant  F.  F.  Fa- 
vUle  and  A.  L.  Whitney,  for  appellees. 

BISHOP,  J.  The  pleadings  disclose  that 
the  proceedings  on  the  part  of  the  defendant 
board  complained  of  were  being  taken  and 
had  pursuant  to  the  provisions  of  chapter 
6S,  p.  61,  Acts  30th  Gen.  Assem.  Plaintitf 
makes  direct  allegation  that  the  steps  al- 
ready taken  were  in  strict  conformity  to  the 
provisions  of  that  act.  and  that  in  respect 
of  the  further  proceedings  to  be  bad,  exact 
compliance  In  all  respects  with  the  require- 
ments of  the  act  was  Intended.  And  of  these 
matters  the  answer  makes  admission.  It  la 
the  contention  of  plalntlfr,  to  be  steted  In  de- 
tail presently,  that  the  proceedings  so  being 
had  and  proposed  to  be  had  are  unauthor- 
ized and  Illegal,  for  that  the  act  of  the  Gen- 
eral Assembly  under  which  done,  In  reapect 
at  leut  of  many  of  its  ^visions,  is  in  con- 
travention of  the  OODStltntlon  and  void.  And 
this  is  the  general  subject  premitea  for  our 
consideration. 

Necessary  to  a  conslderatim  of  the  ques- 
tions as  precisely  made  and  presented  by  the 
record,  we  should  hare  the  material  provi- 
sions of  the  act  before  us,  and  we  set  out 
the  same  in  substance,  as  follows: 

The  act  la  entitled  "An  act  to  promote 
the  public  health,  convenience  and  welfare, 
lereelnf,  dlt<dil&g  and  draining  the  lauds 
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of  the  state,  and  providing  for  the  establUh- 
ment  of  lerees,  drainage  dlatricta,  or  for  the 
cbang^g  of  natural  water  courses  to  secure 
better  drainage,  and  providing  for  the  con- 
struction of  ditches,  drains  and  water  courses 
and  prescribing  the  method  tor  so  doing,  and 
providing  for  the  assessment  and  collection 
of  the  costs  and  expenses  of  the  same,  and 
Issuing  tmprovemmt  certificates,  or  if"^"g 
and  selling  bonds  therefor." 

Section  1  provides  that  "the  board  of  su- 
pervisors of  any  county  shall  have  Jurisdic- 
tion, power  and  authority  to  establish  a 
drainage  district  or  districts,  and  cause  to  be 
constructed  as  hereinafter  provided  any 

•  •  •  ditch,  drain  or  water  coune,  •  •  • 
In  such  county,  whenever  the  same  will  be 
of  public  utili^  or  conducive  to  the  public 
health,  convenience  or  welfare,  and  the 
drainage  of  surface  waters  from  agricul- 
tural lands  shall  be  considered  a  pubUe  bene- 
fit and  conducive  to  llie  public  health,  con- 
venience, utlll^  and  welfare. 

"Sec.  2.  Wbenever  a  petition  signed  by  one 
or  more  of  the  land  owners  whose  lands  vriU 
be  affected  or  aasessed  tor  the  expenses  of, 
the  proposed  Improvement^  shall  be  filed  In 
the  office  of  the  county  auditor  setting  forth 
that  any  body  ot  district  ot  land  tn  the  coun- 
ty, described  *  *  *  Is  subject  to  ovw- 
flow  or  too  wet  for  cultivation,  and  that  the 
public  benefit  or  utility  or  the  public  health, 
ctrnvenlfflioe  or  welfare  will  be  promoted  by 
dralnlnff,  ditching,  tiling  or  leveeing  the 
same,  *  •  •  the  board  shall  at  Its  first 
sesslcm  tbneafter  •  •  •  appoint  a  disin- 
terested and  competent  engineer  •  •  • 
and  be  sball  proceed  to  examine  and  snrr^ 
the  lands  described  In  said  petition,  and 
other  lands  If  necessary,  and  locate  such  im- 
provement or  Improvements,  *  *  *  as 
will  be  for  the  public  benefit  or  utility,  or 
conducive  to  the  public  health,  amvenleiice 
or  welfare  and  be  shall  make  return  of  his 
proceedings  to  Uie  county  audltOT,**  etc. 

By  section  8  It  Is  provided  that;  If  the  enr 
glneer  recommend  tbe  eetabllshmat  of  the 
drainage  district,  the  auditor  shall,  la  a  pre- 
scribed manner,  give  notice  of  the  pmdency 
at  the  petition,  tbe  favorable  report  of  the 
engineer,  tbe  day  set  for  hearing  before  tiie 
board  of  supervisors,  and  that  all  claims  for 
damages  must  be  filed  five  days  before  such 
day  for  hearing. 

"Sec.  S.  The  board  of  supervisors  at  the 
session  set  for  tbe  hearing  on  said  petition 

*  *  *  shall  tliweupon  proceed  to  bear  and 
determine  the  sufficiency  of  the  petition  In 
form  and  manner,  •  •  «  and.  If  deemed 
necessary,  the  board  may  view  the  premises 
and  it  they  shaU  find  that  such  •  *  • 
drainage  district  would  not  be  A)r  the  public 
benefit  or  utility  nor  conducive  to  the  public 
bealth,  convenlmce  or  vrelfare,  they  shall 
dismiss  the  proceedings;  but,  If  they  shall 
find  such  Improvement  conducive  to  the  pub- 
lic health,  convenience  or  welfare  or  to  tiie 
pnblle  benefit  or  utility,  and  no  claim  sball 


liave  been  filed  toe  damages  as  provided  In 
section  four  hereof,  they  may,  if  deemed  ad- 
visable, locate  and  establish  the  same  in  ac- 
cordance with  the  recommendations  of  the 
engineer,  but  if  any  claims  have  been  filed 
for  damages,  *  •  •  then  the  board  •  •  • 
shall  proceed  no  further  than  to  determine 
the  necessity  of  tiie  •  *  •  drainage  dis- 
trict and  further  proceedings  shall  be  con- 
tinued to  an  adjourned,  regular  or  special 
session,  the  date  of  which  shall  be  fixed  at 
the  time  of  the  adjoummesit;  and  the  county 
auditor  shall  appoint  three  appraisers  to 
assess  such  damages,"  etc. 

"Sec.  6.  The  appraisers  *  •  •  shall  pro- 
ceed to  *  *  *  determine  and  fix  the 
amount  of  damages  to  which  ea<di  claimant 
is  entitied  and  shall  file  with  tbe  county  au- 
ditor reports  In  writing  showing  the  amount 
of  damages  sustained  by  each  claimant 

*  *  *  When  the  time  for  final  action  shall 
have  arrived,  and  after  the  filing  of  the  re- 
port of  (he  appraisers,  said  board  shall  con- 
sider tile  amount  of  damages  awarded  in 
their  final  determination  In  regard  to  estab- 
llabing  such  levee  or  drainage  district  and 
If  In  their  (pinion  tbe  cost  o^  constructlott 
and  tiie  amount  of  damages  awarded  Is  not 
excessive  and  a  greater  burden  tiian  should 
be  ptoperXj  home  by  the  land  benefited  by 
the  imi»ovement,  th^  shall  lociite  and  estab- 
lish tiie  same,  anid  shall  thereupon  proceed  to 
determine  the  amount  of  damages  sustained 
by  each  claimant,  and  may  hear  evldmce  In 
respect  thereto,  and  may  Increase  or  dimin- 
ish the  amount  awarded  In  respect  thereto, 
and  any  party  aggrieved  may  appeal  from 
the  finding  of  the  board  In  establishidg  tho 
improvement  district,  or  from  Its  finding  In 
the  sllowance  of  damages,  to  the  district 
court,  *  *  *  which  appeal  shall  be  tried 
in  the  district  court  as  an  twdlnaiy  proceed- 
ing, exc^t  that  when  the  appeal  Is  trmn  tho 
order  of  the  board  In  establishing  tiie  •  •  • 
drainage  district.  It  shall  be  tried  In  equity. 

"Sec.  7.  The  amount  of  dami^es  finally 
detnmlned  by  the  board  In  favor  of  any 
claimant  •  •  *  shall  be  required  to  be 
paid  In  the  first  Instance  by  the  parties  b«i- 
efited  by  the  said  levee  or  drainage  district, 
tx  secured  to  be  paid  upon  such  terms  and 
conditions  as  the  county  auditor  may  deem 
Just  and  proper,  and  after  such  damages 
shall  have  be«i  paid  or  secured  as  aforesaid, 
the  board  shall  divide  said  Improvemoit  Into 
suitable  sections,"  etc. 

"Sec.  12.  When  the  *  •  •  drainage  dis- 
trict *  *  •  shall  have  been  located  and 
established  as  provided  for  in  this  act,  •  •  * 
the  board  shall  appoint  three  cominis8l<mers; 

*  *  *  and  they  shall  witbin  twenty  days 
after  such  appointment  personally  inspect 
and  classify  all  the  lands  benefited  by  the 
location  and  construction  ot  such  *  •  • 
drainage  district,  or  the  repairing  or  reopen- 
ing of  the  same,  *  *  *  In  a  graduated 
scale  of  benefits,  to  be  nnmbered  according 
to  the  benefit  to  be  received  by  the  proposed 
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Improrament;  and  tbey  dial]  mate  aa  flqni* 
table  apporUmment  of  liie  coats,  «rpeii«M, 
eoata  of  ooiuftnietlOD,  feea  and  damages  as- 
sessed for  the  construction  of  any  aucb  Im- 
proTMiMii^  or  the  lepalrtDg  or  reopening  of 
the  same,  and  make  report  .Uiweof  In  writing 
to  tt»  board  of  snpervlsoTa.  *  •  •  This 
clftssUtcatlon  when  finally  established  shall 
remain  as  a  basis  tot  all  fatm%  aasesments 
comKCted  with  fbe  objects  of  said  leree  or 
drainage  district  imlesB  tbe  board,  for  good 
cause,  shall  anthorlse  a  rerlslOD  thereof. 
*  *  *  The  andltor  shall  caase  notice  to  be 
served  *  *  *  of  the  time  and  manner 
proTlded  for  tiM  establishment  of  a  *  *  * 
drainage  district  vblch  notice  shall  state  the 
amoont  of  special  assessments  apiwrtloned  to 
■ocb  owner,  vpoa  eadi  tract  or  lot,  tiie  day  set 
for  hearing  the  same  before  the  board  of  su- 
pervisors and  that  all  obJectlcHis  thereto  most 
be  made  In  writing  and  filed  with  the  county 
auditor  on  or  before  noon  of  the  day  set  toe 
sach  hearing.  When  the  day  set  for  bear- 
ing aball  have  arrived,  the  board  of  super- 
visors shall  proceed  to  hear  and  determine 
all  objections  made  and  filed  to  said  retort 
and  may  Increase,  diminish,  annul  or  affirm 
ttie  apportionment  made  in  said  report  or  in 
any  part  thereof  as  may  appear  to  the  board 
to  be  jnst  and  equitable;  but  In  no  case  shall 
It  be  competent  to  show  that  the  lands  as- 
sessed would  not  be  ben^Hsd  by  the  Im- 
provement, and  when  such  hearing  shall 
have  been  had  the  board  shall  assess  such 
apportloament  so  fixed  by  It  upon  the  lands 
within  such  levee  or  drainage  district" 

By  section  20  It  Is  provided  that  when  any 
ditch  or  drain  shall  cross  a  public  highway 
tte  cost  of  construction  shall  be  paid  by  the 
township  trustees  from  the  road  fund  of  such 
townablp,  and  whenever  a  bridge  over  such 
ditch  or  drain  is  necessary  the  board  ot  su- 
porvlsors  shall  build  the  same,  and  pay  the 
cost  thereof  out  of  the  county  luidge  fund. 
Further,  If  any  highway  is  benefited  by  the 
construction  of  the  ditch,  the  road  district 
^11  pay  Its  prop<«tlon  of  the  cost  according 
to  bmeflts;  the  amount  to  be  determined  by 
tiie  board  of  supervisors. 

"Sec.  27.  The  special  assessmrat  for  bene- 
fits made  by  tbe  commlnrioners  appointed 
for  that  purpose,  as  corrected  and  approved 
by  the  board  of  supervisors,  shall  be  levied 
at  one  time  by  the  board  against  the  prop- 
erty so  benefited,  and  when  levied  and  cer^ 
tlfied  shall  be  payable  at  the  office  of  the 
county  treasurer.  If  the  owner  of  any  par- 
eel  of  land,  lot  or  premises  against  which 
any  such  levy  shall  have  been  made  and  cer- 
tified, which  ts  embraced  In  any  certificate 
provided  for  in  this  section,  shall  within 
thirty  days  from  the  date  of  such  assesment 
promise  and  agree  •  •  •  that  In  consid- 
eration of  having  the  right  to  pay  his  assess- 
ment In  installments,  he  will  not  make  any 
ol^ectlon  oi  Illegality  or  irregularity  as  to 
the  aseeasment  of  benefits,  or  levy  of  such 
tsx  *  *  *  bat  will  pay  said  assessment 


wiHi  Interest  *  *  *  as  shall  be  prescrib- 
ed by  resolution  of  tbe  board,  rndi  tax  so 
levied  against  the  land,  lot  or  premtoes  of 
snch  owner  shall  be  payaUe  In  ten  equal  In- 
stallments, •  •  •  bnt  where  no  snch 
terms  snd  agreemoit  in  writing  shsll  be 
made  *  •  •  then  the  whole  of  said  q>e- 
cial  assessment  *  *  *  shall  mature  at 
one  time  •  •  •  and  shall  be  collected  at 
the  next  succeeding  Marqb  semi-annual  pay- 
ment of  ordinary  taxes,"  etc. 

"Sec.  28.  If  tbe  board  of  supervisors  shall 
determine  tlist  tbe  estimated  cost  of  recla- 
mation and  Improvement  of  such  district  of 
land  la  greater  than  should  be  levied  In  a 
single  year  upon  the  lands  benefited  *  «  • 
It  may  fix  the  amount  that  shall  be  levied 
and  collected  each  year  and  may  issue  drain- 
age bonds  of  the  county,  bearing  not  more 
than  six  jwr  centum  annual  Interest  and  pay- 
able semi-annually,  In  the  pn^rtlons  and 
at  the  times  when  such  taxes  shall  have 
been  collected,  and  may  devote  the  same  at 
par  to  the  payment  of  the  wortc  as  It  pro- 
gresses or  may  sell  the  same  at  not  less 
than  par  and  devote  the  proceeds  to  such 
payment  •  •  •  Bnch  bonds  shall  be  Is- 
sued for  the  benefit  of  the  district  numbered 
thereon  and  each  district  shall  be  numbered 
by  the  board  of  supervisors  and  recorded  by 
the  auditor,  said  record  showing  specifically 
the  lands  embraced  In  said  district  and  upon 
which  the  tax  has  not  been  previously  paid 
In  full.  In  no  case  shall  the  amount  of  bonds 
ecceed  the  beneflta  assessed.  Qach  bond  Is- 
sued shall  show  expressly  upon  its  face  that 
it  is  to  be  paid  only  I^  a  tax  assessed,  lev- 
led  and  collected  on  the  lands  within  the  dis- 
trict as  designated  and  numbered,  and  for  the 
benefit  ot  which  district  such  bond  Is  Issued; 
nor  shall  any  tax  be  levied  or  collected  for 
the  payment  of  said  bond  or  bonds,  or  the 
Interest  thereon,  on  any  property  outside  tbe 
district  so  numbered,  designated  and  bene- 
fited." 

Further  necessary  to  our  consideration  are 
certain  allegations  of  fact  contained  In  the 
petition,  and  of  which  the  answer  makes  ad- 
mission. Therein  It  Is  said  that  the  district 
instantiy  proposed  to  be  drained  embraces 
portions  of  three  townships  In  Buena  Yista 
county,  and  Included  therein  are  lands  of 
which  plalntur  Is  owner;  that  he  has  filed  a 
claim  for  damages  which  will  accrue  to  bim 
by  reason  of  tbe  construction  of  the  proposed 
ditch  across  and  over  his  lands;  that  the 
amount  of  his  damages  has  been  fixed  and 
reported  by  appraisers  appointed  as  by  the 
act  In  question  provided,  which  report  has 
been  approved  by  the  defendant  board.  It 
Is  then  said  that  tiiere  has  be«i  filed  with 
and  approved  by  the  county  auditor  a  bond, 
with  sureties,  running  to  the  county,  for  its 
use  and  benefit  and  tor  the  use  and  benefit 
of  the  persons  allowed  damages  in  the  es- 
tablishment of  the  Instant  drainage  district: 
it  being  recited  as  the  condition  of  such  bond 
that  "In  the  event  of  the  paymwt  of  the 
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dunacM  awaided  oot  of  tiie  funds  crated  bj  ) 
the  leTTfns  €t  die  special  drmtnase  tax  mm 
hj  Mid  cbmpter  gmteinplated,  tben  this  bond  ' 
to  bt  TOM,"  ate.  And  plaintiff  iva  that  tn  . 
no  oOwr  way.  Conn,  or  mamwr  baa  flio  dam- 
acsa  flzed  and  allowed  been  paU  or  aeenrad. 
and  M  oUwr  aetkm  baa  beoi  tatai  or  moMd 
ben  made  aa  to  tbe  tema  or  eondttiona  vp- 
on  whlcb  such  damaceo  wem  to  be  aecnied 
or  paid  ttan  la  ataown  br  old  bond,  notwifli- 
standlnf  wfaUii  flie  detf*"******;  board  la  about 
to  take  poaaoealan  and  praoeed  with  Hie  wmk 
of  oonatmctlon.  It  la  fnrtber  alleged  that 
dralnase  b(nida  an  about  to  be  leaned  and 
atrid  aa  prorlded  fer  in  tbe  act  to  question, 
to  the  iiMurr  of  plalntlff  aa  a  taxpayer  of  tbe 
coun^,  and  aa  a  landowner  wHUn  tlie  pn- 
poeed  drainage  district 

HsTlng  now  tbe  snbstantiTe  beto  of  tbe 
case  before  ui»  tt  may  be  etated  tbat  snlnnlB- 
■bm  waa  bad  in  tbe  oonrt  tOaw  upon  these 
aenral  gnionda  of  omteatkm,  aa  ^eaented 
bj  plalnttfl:  FInt  Tbat  tbe  title  of  tbe  act 
to  question  is  dtfectlT^  to  tbat  tbe  sob]ee^ 
ntatttt'  of  the  act  Is  not  clearly  expraeed 
therein,  and  Hmt,  as  stated,  it  containa  nkore 
tiian  one  subject  Second.  Tbat  tbe  prorMon 
In  seetkm  1  of  aald  act  reading  as  follows, 
"And  tte  drainage  of  surface  watera  txom 
agricultural  lands  iball  be  conalderad  a  pub- 
lic benefit,  and  oonducttve  to  the  public 
health,  conrenlence,  otlllty  and  welfare," 
must  be  taken  aa  an  attempt  <»i  (he  part  at 
Ibe  LeglBlatura  to  predetermine  every  fact 
question  aa  to  nae,  and  by  ito  tfmple  declara- 
tion make  tbat  a  pobUc  use  which  otherwlae 
would  eonfeeaedly  be  a  pflTate  uae.  Fur- 
ther, tbat  hero  Is  un  attend  on  the  part  of 
ibe  Legialature  to  tovada  tbe  ri^t  of  the 
Judldary  to  detennine  whether,  as  matter 
of  fact,  the  dndnage  of  surface  watera  from 
agricultural  lands  is  &  public  benefit  or  use. 
Third.  That  section  6  of  aald  act  prorldes 
for  appeal  frtHa  tbe  action  of  the  board  to 
eatabliahing  a  drainage  dlatrtct  but  dejwivea 
appelant  of  tbe  r^t  ot  trial  by  Jury,  and 
Is  tfaertfwe  vlt^atlTe  of  sectlim  8  of  article 
1  of  tbe  OonsUtotlou  of  the  state,  which  pro- 
vides A»r  trial  19^  jufy,  and  la  thua  depriving 
tbe  party  of  bla  property  without  due  ^o- 
«ess  of  law.  Fourth.  That  aald  act  autbor- 
Izea  the  levy  of  a  qwdal  aaaessment  upon 
proper^  tat  a  greater  amount  than  tbe  bene- 
fit received  to  snCh  property.  Fifth.  That 
section  27  at  said  act  is  to  violation  of  section 
6,  art  1,  of  the  Oonstltution.  Sixth.  Tbat 
section  28  of  said  act  is  nnconstltotional,  be- 
cause it  simply  provides  a  means  by  which 
the  snpervlaora  of  ibe  county  may  loan  the 
credit  of  the  county  to  a  particular  district 
thnr^,  and  thua  todirecfly  place  upon  the 
taxpayen  of  the  entire  county  the  burden  of 
paying  for  tiie  crastmction  of  a  particular 
ditdi,  and  subject  Utem  to  tbA  payment  at  a 
tax  for  that  purpose,  when  they  have  bad  no 
notice  of  the  inrlw  xnoceedtoga,  and  have  bad 
no  benefita  of  the  improvemento  made.  Sev- 
enth, l^t  section  7  ot  tbe  act  providing  for 


I  the  pigment  of  damay,  or  aeevtty  tar  pay- 
ment tbcnof  by  bond  to  be  mpmvcd  by  the 
'  auditor,  is  not  to  — wy  with  section  LB. 
art  1,  of  the  OirMtitiition,  relating  to  the  ex- 
erdse  of  tbe  right  of  cstiMnt  domain. 

In  reject  of  sndi  aaatteaa  oC  eoMtmitloii. 
flie  finding  of  the  court  bctow  wu  acalnat 
plaintiff  as  to  each  thereof,  except  the  bbt- 
entli;  that  aa  to  suA  ssvcBtt  giuuud  the 
biMing  waa  to  aooord  with  the  cootenthm  of 
platotifl.  and  en  InJUBCtiHial  decree  waa 
entered  accordingly.  Aa  advcra^y  affected, 
tbe  reveeUTe  partleB  aweaL 

1.  The  GMutitution  of  this  state  pnnrldea 
ttmt  *'evecy  aet  ahall  embnue  but  one  anb- 
Jeet  and  matten  property  coanected  ttme- 
wltb;  which  snldeet  ahaO  be  iiiiaiwi  il  to 
the  title;''  Conat  I  20,  ait  &  Predaely 
atated.  Vtlmtbe  contention  oC  appeUaut  that 
to  the  title  of  the  instant  aet  there  to  not 
"a  suggestion  oC  an  totentloK  to  provide 
drainage  dlsbricto  to  drato  svCaoe  watv 
fkom  agrteultural  landa  simply  to  improve 
andt  lands."  The  point  is  bypeicrtticaL  By 
ito  titlCi  the  act  is  one  to  pnMnote  public 
health,  etc.  by  draining  Oe  lands  of  the 
state,  the  eatabilahmcnt  of  drainage  districts, 
etc  *Xanda  of  tbe  Btnts^  meana,  of  ooume, 
"landa  wlthto  the  atate,"  and  indndea  agri- 
cultural lands.  And  by  the  terms  of  tbe  act 
tbeae  latter  are  authoriued  to  be  drained  be- 
cause  conducive  to  the  puUk  health,  etc,  and 
not  **8impty  to  Improve  sncb  landa."  The  In- 
tention of  the  oonstitndflnal  provlaion  waa  to 
prohlUt  tbe  inaertloa  to  an  act  of  Ineougm- 
oua  matter,  baring  do  oonnectlmi  or  rda- 
tion  with  tbe  genemi  subject  aa  expressed  to 
the  title.  Accordtogly  tbe  tltte  Is  sufBdent 
although  confined  to  gaienU  t«na,  if  it  an- 
swers as  a  key  to  tbe  snli^ect-matter  of  the 
act  State  V.  County  Judges  2  Iowa,  280; 
State  V.  Forfcner,  8i  town,  1,  62  N.  W.  772, 
28  L.  B.  A.  208:  Gook  V.  Uarahall  On.  Oowaj 
93  N.  W.  972.  We  conclude  that  tben  to  do 
merit  to  the  contention. 

2.  The  aecmd  ground  of  contentlmB  to- 
vdvea,  aa  it  aoHna  to  ua,  oonalderatlon  fkom 
two  different  view  polnta:  the  one  preaonting 
tbe  questkm  ttf  tbe  power  of  tbe  Leglstotive; 
the  other  presenting  queetiona  having  to  do 
only  with  the  manner  of  exendse  of  the  pow- 
er. The  general  etmtutlon  la  predicated 
UP<m  aectlott  18  of  the  BUI  ot  BlglitB,  wherein 
tt  is  provided  that  "j^vate  pnq^erty  ahall  not 
be  taken  toe  public  use  without  Just  oon^oi- 
satioD  first  being  made,"  etc.  This  proTlaion 
has  been  held  to  problUt  by  InpUcatbm  the 
taking  of  private  propraty  for  any  uae  not 
public  to  character.  Bankbead  v.  Brown,  25 
Iowa,  B40;  Richards  v.  Wolf,  82  Iowa,  SSS, 
47  N.  W.  l<m,  81  Am.  St  Bap.  BOL  The 
right  of  eminent  domato  is  an  attrtbuto  of 
Bovneignty.  The  power  of  enrdse  may  be 
delegated,  luid,  of  neceaaity.  this  mnst  be 
done  through  an  act  of  the  Legislatare,  the 
moutlviece  of  the  people.  It  to  for  that  body 
to  determtoe  to  the  first  instancy  therefbre, 
whst  are  tbe  public  uses,  to  aubsvre  vhidk  a 
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grant  of  power  may  properly  be  made.  That 
this  may  not  be  done  arbitrarily,  and  baTlng 
DO  proper  regard  for  the  character  of  the  con- 
ditions to  wblcb  application  is  to  be  made,  or 
the  results  to  follow  the  use,  may  readily 
be  conceded.  Thus  a  grant  of  the  power  of 
exercise  Intended  to  or  which  has  the  effect 
sfriely  to  rabserre  a  private  use  will  be  Toid, 
and  this  whatever  the  guise  adopted,  or  the 
form  of  words  employed.  And  it  Is  the  prov- 
ince of  the  courts  to  scrutinize  every  act  of 
the  lawmaking  power,  and  to  condemn  when- 
ever violation  of  the  supreme  law  is  made  to 
appear.  It  Is  to  be  said,  bowevw,  that  the 
doctrine  common  to  statutory  construction, 
from  the  view  point  of  the  Constitution,  Is 
applicable  here,  and  from  which  it  follows 
that  Interference  on  the  part  of  the  courts 
will  not  be  warranted,  except  there  be  pre- 
sented a  clear,  plain,  and  palpable  case  of 
transgression.  Morrison  v.  Springer,  16  Iowa, 
304;  Railway  v.  Board,  etc.,  67  Iowa,  199, 
25  N.  W.  128;  Herkimer  v.  Keeler,  109  Iowa, 
680,  81  N.  W.  17S.  It  must  be  confessed  that 
there  is  no  itandard  by 'which  to  determine, 
in  all  cases  what  Is  a  public  use,  or  what 
can  fairly  be  regarded  as  a  public  benefit,  and 
therefore  conducive  to  the  public  health,  wel- 
fare, etc.  The  Constitution  contains  no  words 
of  definition,  and  it  seems  to  remain  for  each 
act  which  is  brought  forward,  aided,  of 
course,  by  the  disclosed  purpose  and  object 
thereof,  and  by  the  conditions,  stated  or  well- 
known,  upon  which  It  Is  to  operate,  to  fur- 
nish an  answer  to  the  test  In  a  former  case 
this  court,  speaking  through  Dillon,  J.,  said: 
"If  a  public  use  be  declared  by  the  Legisla- 
ture, the  courts  will  hold  the  use  public,  un- 
less it  manifestly  appears  by  the  provisions 
of  the  act  that  they  can  have  no  tendency  to 
advance  and  prosecute  such  public  use." 
Bankhead  v.  Brown,  supra.  And  this  from 
another  court:  "If  the  subject-matter  of 
the  legislation  be  of  sncb  a  nature  tliat  there 
is  any  doubt  of  Its  character,  or  if  by  any 
possibility  the  legislation  may  be  for  the  wel- 
fare of  the  public,  the  will  of  tlie  Legislature 
mast  prevail  over  the  doubts  of  the  court" 
In  re  Madera  I.  DIst,  92  Cal.  296,  28  Pac. 
272,  675,  14  L.  R.  A.  755,  27  Am.  St  Rep. 
106.  And  the  use  will  be  scrutinized  less 
closely  when  the  property  Is  vested  In  the 
state  or  some  public  agency  than  when  It 
is  vested  In  a  private  corporation.  United 
States  V.  Railway,  160  U.  S.  668,  16  Sup.  Ct 
427,  40  Lb  Bd.  576;  Lewis  on  Eminent  Do- 
main, I  168.  The  following  cases  also  have 
a  direct  bearing  on  tlie  general  subject:  Ha- 
zen  V.  Essex,  12  Gush.  476;  Welton  v.  Dick- 
•OD.  38  Keb.  767,  67  N.  W.  669,  22  L.  R.  A. 
496,  41  Am.  8t  Rep.  771;  Railway  v.  Porter. 
43  Minn.  627,  46  N.  W.  76;  Sweet  v.  Rechel, 
159  V.  S.  380,  16  Sup.  Ct  43,  40  L.  Ed.  ISS; 
Railway  r.  Stockton,  41  Cal.  147;  Daggett 
v.  Colgan,  92  Cal.  63,  28  Pac.  61,  14  L.  R.  A. 
474.  27  Am.  St  Rep.  96;  Railway  v.  More- 
tioiiM  (WJflO  87  M.  W.  819.  66  Lu  B.  240^ 


88  Am.  St  Sep.  918,  and  note^  wlQi  cases 

cited. 

In  holding  a  use  to  be  public,  it  has  never 
been  deemed  essential  that  the  entire  com- 
muoity,  or  any  considerable  portion  of  it 
should  directly  enjoy  or  participate  In  the 
Improvement  or  enterprise.  This  is  made 
necessary  because  in  the  very  nature  of 
things  the  benefits  to  be  derived  from  Im- 
provements local  in  character  or  peculiar  in 
adaptation  must  be  subject  to  the  restrictions 
of  locality,  the  necessities  of  Individual  and 
community  life,  etc.  Talbot  v.  Hudson,  16 
Gray,  426;  Railway  v.  Railway  (Mont)  41 
Pac.  232,  SI  L.  R.  A.  298,  60  Am.  St  Rep. 
608;  Williams  r.  School  Dist,  33  Vt  271; 
Coster  V.  Tide  Water  Co.,  18  N.  J.  Eq.  64; 
Zlgler  V.  Menges.  121  Ind.  99,  22  N.  E.  782, 
16  Am.  St  Rep.  357.  So,  also,  a  moment's 
consideration  will  serve  to  make  It  clear  that 
controlling  ^ect  cannot  be  given  the  fact 
however  apparent  it  may  become,  that  the 
construction  of  a  particular  Improvement  will 
result  incidentally  In  benefit  to  private  rights 
and  interests.  If  the  contrary  were  true,  it' 
It  doubtful  if  there  could  be  prosecuted  any 
public  work  requiring  an  exercise  of  the  pow- 
er of  eminent  domain.  Mot  a  mllldam,  canal,^. 
or  railway  Intended  to  be  operated  by  pri- 
vate corporations  for  private  gain  could  be 
built  however  necessary  to  the  public  con- 
venience or  welfare,  not  even  a  schoolhouse 
site  or  ground  for  cemetery,  park,  market 
house,  street  or  highway  coidd  be  acquired, 
although  intended  to  remain  under  control 
of  public  authority,  and  for  the  undoubted 
use  and  benefit  of  the  public,  without  making 
disclosure  of  influence,  more  or  leas  marked, 
ni>on  private  rights  and  property  Interests. 
Bankhead  r.  Brown,  supra.  Township,  etc., 
T.  Hackmann,  48  Mo.  243.  Perhaps  no  near^ 
er  approach  to  accuracy  In  the  way  of  a 
general  statement  can  be  had  th^n  to  say 
that  the  mandate  of  the  Constitution  will  be 
satisfied  if  It  shall  be  made  reasonably  to 
appear  that  to  some  appreciable  extent  the 
proposed  improvement  will  Inure  to  the  use 
and  benefit  of  parties  concerned,  considered 
as  members  of  the  community  or  of  the  state, 
and  not  solely  as  Individuals.  While,  how- 
ever, the  benefit  must  be  common  in  resjiect 
of  the  right  of  use  and  participation,  it  can- 
not be  material  that  each  user  shall  not  be 
affected  in  precisely  the  same  manner  or  In 
the  same  degree.  Coster  v.  Tide  Water  Co., 
supra;  Ross  v.  Davis,  97  Ind.  79;  McQuIlIen 
V.  Hatton,  42  Ohio  St  202;  Pocantico,  etc., 
Co.  V.  Bird,  130  N.  Y.  249,  29  N.  E.  246;  Lewis 
on  Eminent  Domain,  |  161. 

With  these  general  principles  In  mind,  we 
may  now  proceed  directly  to  a  consideration 
of  the  provision  of  the  instant  act  And 
first  as  to  the  question  of  legislative  power. 
In  making  appeal  to  the  Constitution,  plain- 
tiff does  not  undertake  to  deny  generally 
the  right  of  the  Legislature  to  authorize  the 
con»tructlon  oC  dnlius  ditches,  etc,  wben 
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condaclve  In  fact  to  pnlillc  benefit,  pub- 
lic authorities  and  at  public  expense,  and, 
as  incidental  thereto,  to  confer  the  power 
to  take  private  propertf.  Thus  far,  at  least, 
the  question  would  seem  to  be  settled  by 
our  former  dedalons.  Hatch  t.  Pottawatta- 
mie Co.,  43  Iowa,  442;  Patterson  t.  Baumer, 
43  Iowa,  477;  01It»  t.  Monona  Co.,  117 
Iowa,  43,  90  N.  W.  610.  The  measure  of 
plaintiff's  contention.  If  we  correctly  Inter- 
pret, Is  that  Inasmuch  as  the  qnestlon  of 
public  use,  In  Its  last  analysis,  Is  judicial, 
the  Legislature  may  not,  by  a  sweeping 
declaration,  as  was  Instantly  attempted,  fore- 
close such  question;  that,  on  the  contrary, 
If  the  use  declared  is  not  public  by  general 
recognition,  every  proposed  grant  of  power, 
to  be  valid,  must  be  accompanied  by  provi- 
sion for  Independent  Judicial  determination 
at  the  hailds  of  some  competent  tribunal,  as 
the  concrete  question  of  use  may  arise.  The 
contention  has  precise  relation  to  the  con- 
cluding phrase  of  the  section,  "And  the 
drainage  of  surface  waters  from  agricultural 
lands  shall  be  considered  a  public  benefit," 
etc.  It  Is  the  argivnent  of  counsel  that 
here  Is  an  attempt  to  anthorltatlTely  declare 
for  the  drainage  of  all  those  agricultural 
lands  In  the  state  which  can  be  said  to  be 
injuriously  affected  by  surface  water,  and 
this  as  of  a  public  use  and  benefit,  without 
regard  to  locality,  extent,  or  condition;  far- 
ther, that  the  ^ect  thereof  in  practical  ec- 
perience  will  be  to  relieve  boards  of  super- 
visors from  all  necessity  for  the  exercise 
of  Independent  judgment  or  discretion,  and 
to  authorize  them  to  act  in  each  case  arising 
arbitrarily  and  as  a  finality,  simply  and 
solely  in  virtue  of  the  declaration  of  the  act 
itself.  Accordingly  counsel  insist  that  the 
act  In  effect  authorizes  a  taking  without  re- 
gard to  whether  the  use  Is  in  fact  public  or 
private.  The  argument  goes  too  far.  Not 
only  that,  but,  as  It  seems  to  us,  counsel  fail 
to  discriminate  properly  between  the  power 
of  the  Legislature  to  mark  out  a  general  field 
within  which  improvements  of  the  character 
In  question  shall  be  considered  as  a  public 
benefit,  and  the  matters  of  question  arising 
upon  construction  of  a  grant  of  power,  or 
which  are  incident  only  to  the  execution  of 
such  power.  It  must  be  remembered  that 
with  the  Legislature  rests  primarily  the 
whole  subject-matter  of  public  Improve- 
ments. The  necessity  for  making  and  the 
time  of  making,  together  with  the  character 
and  extent  thereof,  can  alone  be  determined 
by  It  Now,  from  what  follows  in  subsequent 
sections  of  the  Instant  act,  it  is  made  clear 
to  oiir  minds  that  by  the  term  "agricultural 
lands,"  as  used  in  the  first  section,  It  was 
meant  to  designate  generally  those  various 
and  well-known  bodies  of  land  lying  within 
the  state,  which,  owing  to  location  and  sur- 
face conditions,  habitually  collect  and  retain 
surface  waters  to  such  an  extent  as  to 
presently  unfit  the  same  for  agricultural 
purposes.   Accordingly  the  primary  Inquiry 


comes  down  to  this;  Was  It  competent  tor 
the  Legislature  to  declare  generally  for  the 
reclamation  of  such  lands  by  drains  or 
ditches  constructed  at  public  expense,  and 
as  a  matter  of  public  ben^t?  Or  as  in 
reality  the  question  is  to  be  determined  by 
us,  it  resolves  Itself  into  this  form:  Having 
general  knowledge,  as  the  Legislature  had 
knowledge,  must  the  courts  say  that  In  rea- 
son no  public  benefit  can  result  from  th» 
carrying  out  of  a  general  plan  or  scheme- 
adopted  for  the  drainage  of  such  lands?  Man- 
ifestly the  heart  of  the  Inquiry  thus  present- 
ed Is  the  diaracter  of  the  use.  That  shown 
to  be  public  In  the  sense  that  reasonably  to- 
be  expected  therefrom  is  some  utility,  con- 
venience, or  benefit,  capable  of  being  eojoyed 
In  common,  the  declaration  of  the  act 
amounts  to  no  more  than  to  declare  In  favor 
of  the  building  of  railroads  as  a  public  use. 
or  in  favor  of  sewer  systems  In  dttea,  or- 
that  the  tumplking  and  graveling  of  all 
country  roads  leading  across  swamp  or 
marsh  lands  "shal]  be  considered  a  public 
benefit"  Now,  it  must  be  snflSdent,  in  rea- 
son and  In  the  light  of  experience,  to  say 
that  the  presence  of  marshes  and  swamps 
is  a  menace  to  the  comfort  and  health  of 
community  life.  And  It  Is  certain  that  such 
bodies  of  land,  oftentimes  thousands  of  acres 
in  extent,  Interfere  with  and  make  difficult 
the  establishment  and  repair  of  roads  and 
other  means  of  communlcati(Hi.  Clearly 
enough,  these  are  matters  essential  not  only 
to  the  enjoyment  of  the  rights,  bnt  to  the 
performance  of  the  duties.  Incident  to  citi- 
zenshlp.  Moreover,  back  of  these  and  kind- 
dred  matters  He  the  varied  Interests  of  tba 
several  counties  and  of  the  state  in  having 
the  vast  tracts  of  land  now  lying  under  en- 
forced Idleness  broi^ht  In  to  swell  the  agri- 
cultural resources  of  the  state.  Anrt,  bow- 
ever  desirable  such  a  result,  it  must  be 
apparent  that  it  can  never  be  accomplished 
through  Individual  effort^  It  is  possible 
only  as  a  public  measure,  to  be  worked  ont 
through  public  agencies  and  at  public  ex- 
pense. While  of  doubtful  authority,  this 
latter  consideration  has  been  held  In  some 
jurisdictions  to  be  alone  sufficient  to  give 
character  as  of  a  public  use  to  improve- 
ments such  as  are  here  in  contemplation. 
Bnt  as  we  have  seen,  our  own  cases  E^ve 
recognition  to  the  use  on  the  broad  ground 
of  public  utility,  convenience,  eto.,  and  this 
is  the  doctrine  which  obtains  in  most  of  the 
other  states  having  constitutional  provisions 
similar  to  our  own.  Hatch  v.  Pottawatta- 
mie Co.,  supra;  Zlgler  v.  Menges,  supra; 
Ghesbrough  v.  Com'rs,  37  Ohio  St  W8;  Nor- 
fleet  V.  Cromwell,  70  N.  O.  634,  16  Am.  Rep. 
787;  Wlnalow  v.  WInslow,  95  N.  0.  24;  State 
V.  Polk  CO.,  87  Minn.  825,  92  N.  -W.  216;  60 
!>.  R.  A.  161;  Lile  v.  Gibson,  91  Ma  Appi. 
480;  Hager  v.  Board,  47  CaL  222;  15  Oye.  p. 
9M.  and  cases  dted  In  note. 

The  case  of  Hager  v.  Board,  above  dted, 
went  (m  appeal  to  the  Sa^em*  Court  at  the 
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United  States,  and  was  there  afflrmed.  See 

m  IT.  &  701.  4  Sup.  Ot  668,  28  L.  Bd.  609. 
Analogous  to  a  taking  for  the  inuposee  of 
drainage  of  agrlcnltnnl  lands  Is  that  for 
the  pmposes  of  Irrigation  ot  snch  lands,  and 
■och  latter  has  been  held  to  be  a  public  use 
for  which  tiie  Leglslatnre  may  even  author- 
ise a  private  person  or  corporation  to  exer* 
dse  the  power  of  eminent  domain.  15  Ojc 
p.  58B,  and  cases  dted;  Lewli  on  Bmlnent 
Domain,  |  202,  and  cases  dted  In  the  note. 

Now,  passing  the  qnestlon  as  to  the  char- 
acter of  the  use,  the  further  questions  possl- 
ble  to  arise  must  hare  relatltm  to  the  nature 
and  »tait  of  the  grant  of  power,  the  con- 
ditions under  which  to  be  exercised,  and  the 
manner  thereof.  Bo,  also,  it  fbllows,  as  a 
matter  of  course,  that  any  steps  taken  un- 
der an  ac^  proper  In  Itself,  may  be  called 
in  question  as  vlolatlTe  of  the  constitutional 
prohibition.  In  all  cases  of  attack  up(Hi  the 
act  the  offense  alleged  is  laid  at  the  door  of 
the  Li^lslature,  and  the  acting  agency  is 
chargeable  <HiIy  as  an  Instrumentally.  In  all 
cases  of  offense  arising  out  of  conduct  the 
responslbiUty  must,  of  course,  be  with  the 
acting  agency.  First  then,  Is  the  tustant  act 
Tulnerable  In  Itself  to  challenge  in  the  re- 
spect that  It  authorizes  a  taking  for  private 
use?  We  can  conceive  that  there  may  be 
cases  where  the  drainage  of  a  slough  or 
tract  of  wet  land  would  result  In  so  slight  a 
public  benefit  as  to  be  scarcely  ai^redable. 
But  that  it  was  not  Intended  hj  the  Instant 
act  to  deal  with  such  cases  seems  too  clear 
tor  dispute,  and  this  from  a  most  casual 
readliu^  The  initiative  petition  required 
must  declare  for  a  public  ns^  and  the  board 
of  supervisors,  couvened  In  sesslcm,  and  In 
the  exercise  of  a  judicial  function  well  un- 
derstood, must  find  that  the  particular  ditch 
w  drain  petitioned  for  will  In  fact  result  in 
a  common  bendlt  and  be  of  community  use. 
Mweover,  by  ocpress  authority  of  the  act, 
any  par^  Interested  may  challenge  snch 
flndlng  as  to  the  fact  of  use,  as  made  by  the 
board,  through  the  medium  of  an  appeal  to 
the  courts  of  the  state,  whose  jurisdiction 
to  pass  finally  upon  the  question  of  use  Is 
conceded  on  every  hand.  In  this  situation 
there  can  be  no  room  for  saying  that  a  tak- 
log  la  authorized,  having  no  other  object  or 
effect  than  to  subserve  a  private  Interest; 
and  we  need  not  pursue  the  subject  further 
than  to  say  that  for  the  purposes  of  prac- 
tlcal  application  the  word  "shall,"  as  used 
In  the  statute,  can  properly  be  read  as  "may." 
As  to  the  phase  of  the  question  Involving 
conduct.  It  is  sufficient  In  the  first  Instance 
to  refer  to  the  presumption  that  public  offi- 
cers will  perform  their  duties  conformably 
to  law.  If  a  failure  be  pointed  out,  of  omis- 
sion or  commission,  not  only  does  the  act 
Itself  provide  a  remedy  by  appeal,  but.  Inde- 
pendent thereof,  courts  of  equity  have  plen- 
ary' power  to  prevent  the  accomplishment  of 
an  act  the  doing  of  which  la  prohibited  by 
the  Constitution.   In  the  instant  case  it  is 


conceded  that  tlie  defendant  board  acted  In 
strict  conformity  to  the  law,  and  we  may 
presume  that  it  acted  Intelllg^tly.  We  are 
not  now  called  upon  to  review  any  act  ot 
discretion  oa.  its  part,  w  the  ootrectnaas  of 
its  Judgment 

8.  The  provision  of  tiie  Gonstltathm  qpon 
wblch  the  third  mattor  of  contentiim  is 
predicated  reads  aa  follows:  "Tba  right  of 
trial  by  Jury  shall  remain  Inviolate;  •  •  • 
but  no  person  shall  be  d^wlved  of  Ufft,  Ub* 
erty  or  property,  wlttMUt  due  process  of  law." 
Upon  reading  the  act  in  qnesUmi,  it  will  be 
observed  that  an  appeal  to  the  courts  is  pro- 
vided for,  and  such  may  be  taken  dtlier 
from  the  order  establishing  the  drainage  dis- 
trict or  from  the  order  making  allowance  of 
damages;  in  cases  of  the  former  the  appeal 
shall  be  heard  In  equity;  In  cases  of  the 
latter  the  trial  shall  be  by  ordinary  proceed- 
ings. The  contention  of  plaintiff  has  rela* 
tion  only  to  appeals  of  the  form^  class,  and 
the  argument  Is  confined  to  the  proposition 
that  he  Is  entiUed  to  have  submitted  for  the 
flndlng  of  a  jury  the  queetiw  whether  the 
proposed  drainage  district  Is  a  public  bene- 
fit and  whether  the  land  owned  by  him  Is  to 
be  benefited,  and  therefore  proper  to  be  In- 
cluded In  such  district  This  contention  Is 
also  without  merit  Within  the  meaning  of 
the  Constitution,  the  right  of  trial  by  jury 
extends  only  to  those  cases  where  a  jury  was 
necessary  according  to  the  course  of  pro- 
cedure at  common  law.  State  v.  Orwlg,  2S 
Iowa,  280;  UtUeton  v.  Frits,  06  Iowa.  488. 
22  N.  W.  041.  64  Am.  Bep.  19.  Here  there 
can  be  no  Issue  save  that  made  on  appeal, 
and.  however  tried,  It  can  amount  to  no  more 
than  calling  In  review  the  discretionary  ac- 
tion  of  the  board  of  supervisors.  Such  an 
Issue  is  peculiarly  within  tiie  Jurisdiction  of 
a  court  of  equity,  and  counsel  has  found  no 
cases  where  jurisdiction  has  been  assumed 
by  a  court  sitting  at  common  law,  and  a  ver- 
dict taken.  In  le  Bradley,  108  Iowa.  470^  7» 
N.  W.  280.  Analogous  in  principle  are  cases 
of  appeal  from  boards  of  assessment  equali- 
zation. Davis  V.  Clinton,  66  Iowa,  649,  8  N. 
W.  423.  "Due  proems  of  law"  means  accord- 
ing to  the  establlahed  forms  of  law,  and  the 
requirement  is  satisfied  by  the  grant  of  a 
right  to  proceed  in  equity.  McLane  v.  Lelcbt, 
68  Iowa,  401,  29  N.  W.  S27. 

4.  The  fourth  matter  of  contention  Is  no 
more  than  touched  upon  In  argument  and 
we  may  dispose  of  It  In  a  word.  The  point 
made,  as  we  understand  It  is  that  the  scheme 
devised  by  the  act  for  the  distribution  of  the 
cost  of  the  Improvement  by  special  assess* 
ment  over  the  properties  included  In  a  ^leslg- 
nated  field  of  benefit  will  have  Cor  a  practical 
result  the  levy  of  assessments  for  a  greater 
amount  than  the  benefits  received.  We  do 
not  see  how  this  can  be  true.  The  practice 
of  levying  assessments  upon  abutting  or 
adjacent  properties  benefited  by  a  public 
improvement  has  been  too  many  times  up- 
held to  require  the  anvport  of  an  additional 


Qigitized  by 


4^ 


IM  NOBTHWESTBBN  RBFOBTBB. 


(lova 


holding.  The  cases  are  familiar  to  the  pro- 
feaslon.  In  respect  of  tbe  result  to  be  at- 
tained and  the  method  of  attaining  It,  the 
Instant  act  does  not  dllTer  materially  from 
others  which  haTe  recelred  the  stamp  of  Ju- 
dicial approval.  As  the  act  does  not  author- 
ize, but  on  the  contrary  forbids,  assessments 
In  excess  of  benefits,  we  cannot  assume  that 
a  Tlolatlon  is  Intended  or  will  be  attempted. 

5.  Section  27  of  the  act  Is  made  the  sub- 
ject of  attack  as  being  TlolatlTe  of  section  1 
of  the  fourteenth  amendment  to  the  federal 
Constitution,  which  provides  that  "no  state 
shall  *  *  *  deny  to  any  person  the  equal 
protection  of  the  laws."  The  precise  con- 
tention Is  that  the  provision  In  the  section 
which  extends  to  those  taxpayers  who  waive 
objections  the  prlvUege  of  paying  In  Install- 
ments, and,  on  the  other  hand,  as  argued.  Im- 
poses a  penalty  on  the  one  who  neglects  to 
waive,  and  prefers  challenge  as  against  the 
assessment,  amounts  to  a  denial  of  the  equal 
protection  of  the  law.  This  contention  Is 
wlthont  merit  The  provision  Is  that  the 
assessment  shall  be  levied  at  one  time,  and 
when  levied  and  certified  shall  be  payable  at 
the  office  of  the  county  treasurer.  From 
there  on  the  provision  Is  for  a  privilege,  not 
to  one,  but  to  all.  There  Is  nothing  In  the 
nature  of  a  requirement  It  would  be  absurd 
to  say  that  one  may  be  beard  to  complain 
that  he  is  not  given  equal  protection,  when 
he  Is  accorded  the  same  privilege  that  is  ex- 
tended to  all  others.  If  he  does  not  choose 
to  accept  it  is  equivalent  to  an  election  on 
his  part  to  pay  in  one  sum  upon  bis  liability 
to  pay  being  determined.  State  legislation 
does  not  deny  the  equal  protection  of  the 
laws  if  all  persons  subject  to  It  are  treated 
alike  under  similar  circumstances.  Tredway 
V.  Railway,  43  Iowa,  627;  Owen  v.  Sioux 
City,  91  Iowa,  190,  69  N.  W.  3;  Bucklew  v. 
Railway.  64  Iowa,  603,  21  N.  TV.  103. 

6.  Oounsel  for  plaintiff  seem  to  think  that 
the  provision  made  in  section  28  of  the  act 
for  the  Issuance  of  drainage  bonds  in  cases 
where  an  nndue  hardship  would  be  Imposed 
If  the  expenses  of  an  Improvement  were  to  be 
levied  and  collected  In  a  single  year  Is  void, 
and  this  for  the  reason  that  such  amounts, 
In  effect  to  "a  loan  of  the  credit  of  the  coun- 
ty to  the  parties  primarily  liable  for  the  costs 
of  the  drain."  This  contention  Is  wholly 
refuted  by  the  concluding  sentence  of  the  sec- 
tion. Each  bond  issued  must  show  that  It  Is 
based  upon  a  tax  levied  on  the  lands  within 
the  drainage  district  and  it  can  be  paid  only 
from  taxes  so  levied  and  collected.  Bonds 
thus  Issued  cannot  be  held  to  constitute  an 
obligation  of  the  county  as  a  whole.  Davis 
V.  Des  Moines,  71  Iowa,  500,  32  N.  W.  470; 
Clinton  V.  Walllker,  98  Iowa,  655,  68  N.  W. 
431. 

7.  It  is  the  reading  of  section  18  of  the 
Bin  of  Rights  that  "private  property  shall 
not  be  taken  for  public  use  without  Just 
compensation  first  being  made,  or  secured 
to  be  made,  to  the  owner  thereof,  as  soon 


as  the  damages  shall  be  assessed,"  eta  The 
last  contention  of  plaintiff  challenges,  In  vir- 
tue of  said  section,  the  provision  ot  sectloD 
7  of  the  act  in  question.  In  so  far  as  that 
a  taking  Is  thereby  authorized  npon  the  dam- 
ages being  "secured  to  be  paid  upon  such 
terms  and  conditions  as  the  county  auditor 
may  deem  Just  and  proper."  And  It  Is  the 
gist  of  the  argument  of  counsel  that  there 
can  be  no  appropriation  of  property  when 
the  damage,  as  In  this  case,  has  been  finally 
fixed  and  determined,  except  upon  payment 
of  such  damage;  that  the  expression  "se- 
cured to  be  made"  can  be  construed  to  have 
force  of  application  only  to  cases  where  a 
taking  precedes  a  final  determination  of  the 
amount  of  damages,  and  pending  such  de- 
termination. And  sncb  was  the  view  taken 
by  the  court  below.  On  the  other  hand,  it 
Is  insisted  on  behalf  of  the  defendant  board 
that  the  express  warrant  of  the  Constitution 
is  that  legislation  may  be  had  providing  for 
deferred  payments  In  the  case  of  a  taking; 
the  only  condition  being  that  the  act  authoris- 
ing the  taking  shall  provide  for  the  giving  of 
adequate  security.  We  are  relieved  from 
carrying  our  consideration  beyond  the  limits 
of  construction  by  the  concession  made  in 
argument  to  the  effect  that  the  bond  glv» 
as  recited  In  the  petition  Is  ample  as  to 
amonnt  and  not  to  be  questioned  as  to  the 
solvency  of  those  executing  the  same.  Pro- 
ceeding, then,  it  must  be  said  that  the  pro- 
visions of  a  legislative  act  having  reference 
to  the  subject  of  compensation,  how  and 
when  to  be  made,  etc.,  In  common  with  the 
provisions  relating  to  the  subject  of  use, 
are  to  be  construed  as  valid  where  such  Is 
possible.  Lewis  on  Eminent  Domain.  {  453a, 
and  cases  dted  in  the  note,  among  which 
are  the  following:  Cherry  v.  Board,  eta,  S2 
N.  J.  Law,  644,  20  Atl.  970;  Western  U. 
Tel.  Go.  V.  Williams,  66  Va.  696,  11  S.  E. 
106,  8  h.  R.  A.  429,  19  Am.  St  Rep.  90S; 
Monongahela  N.  Co.  v.  United  States,  148 
U.  S.  312,  13  Sup.  Ct  622,  37  L.  Ed.  463 ;  St 
Joseph  V.  Crowther,  142  Mo.  155,  48  3.  W. 
786.  As  It  seems  to  ns,  a  mere  reading  of 
the  provision  of  the  Constitution  In  question 
Is  sufficient  to  warrant  the  conclusion  that 
within  the  contemplation  of  the  makers  of 
that  instrument  conditions  might  arise 
making  it  desirable  to  accomplish  a  taking 
by  the  state  of  private  property  In  advance 
of  the  fact  of  actual  payment  And  appar- 
ently It  was  not  conceived  that  any  natural 
right  Inherent  in  private  ownership  forbade 
the  authorization  of  such  taking.  It  was 
conceived,  however,  that  Justice  to  the  own- 
ers of  private  property  required  that  In  case 
of  legislative  provision  being  made  for  the 
exercise  of  the  right  of  taking,  the  right 
to  compensation  should  be  saf^uarded  by 
making  such  taking  conditional  in  all  cases 
upon  the  giving  of  security.  Long  Island, 
etc.,  Co.  V.  Brooklyn,  166  U.  S.  685,  17  Sup. 
Ct.  718,  41  L.  Ed.  1165.  This  must  be  so, 
because,  if  the  Intention  had  been  to  forblA 
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I  taking  before  compaisatlMt  actually  paid, 
as  held  by  tbe  trial  court,  the  inorlalini  In 
rctecnce  to  mewAtj  l>  meaninglen  for  all 
practical  pnrpooea.  There  could  be  no  object 
In  seeming  an  owner  while  yet  he  held  title 
and  possession  of  his  land.  Within  our 
view,  tt  follows  therefrom  that  an  act  which 
aottiOTteea  a  taking  ftv  public  nae  wlthoat 
payment  ct  damages  In  advance  but  which 
Diakes  reqnlrement  that  the  dainages  shall 
be  secured,  and  thus  made  certain  of  future 
peTment,  la  tn  direct  harmony  yrith  ttie  con-, 
idtntlonal  provlalon,  rather  Uian  being  at 
rarlance  flimwlth.  People  v.  Hallway,  8 
MldL  486;  State  Park  Henry,  88  Himi. 
288^  86  N.  W.  874.  The  Oonstttntlon,  It  wUl 
be  obaorad,  goes  no  farther  than  to  require 
aeeorlty  be  glrai.  nier*  la  no  adiedule 
of  condltionB  respecting  the  diaracter  nt 
the  aecnrlly  to  be  given,  nor  as  to  tbe 
time  vlien  or  ttie  manner  in  which  the  ae- 
eorlty shall  be  avtrided  1^  paymoit  of  the 
damages  aaseased.  It  tollowa  from  this,  and 
of  neceMlty,  that  all  each  mattera  are  com- 
mitted to  tbe  wisdom  and  justice  of  the 
L^telatore.  And  as  to  a  I^^Iatlve  vm- 
yU/Um  addressed  to  sndi  subject,  the  doctrine 
also  obtains  that  the  courts  may  Interfere 
to  condemn  mly  when  rach  prorision  is 
found  to  be.  clearly,  plainly,  and  palpably 
rlolatlTe  of  the  constitntlonal  reqnir^ent 
Com.  Ooort  t.  Street,  U6  Ala.  28,  22  Sontb. 
628;  Albany  r.  Gilbert,  144  Ho.  224^  46  S.  W. 
187;  Lewla  m  Dmlnait  Domain.  |  4S8a. 
Now  it  will  be  obaerred  that  by  Ibe  provl- 
Bkms  of  tbe  Instant  act  tbe  damages,  If  not 
required  to  be  paid  In  the  first  liutance  by 
tbe  partlCB  immediately  benefited,  tbe  same 
are  required  to  be  "secured  to  be  paid  upon 
roch  terms  and  condltl<niB  as  the  county  au- 
ditor may  deem  Just  and  proper."  This,  in 
onr  view,  meets  tlie  constltutlfmal  require- 
meot,  at  leaat  ai  to  tbe  form  oi  tbe  legls- 
lation.  The  act  not  only  gives  recognition 
to  ttie  aupreme  law,  but  makea  cranpllance 
thwe  wltb  a  eondltton  to  all  forthw  pro* 
ceedlng.  It  la  not  material  that  tb«  Legla- 
latore  did  not  ol  itself  fix  upon  tbe  char- 
acter of  the  security  to  be  taken,  or  the  con- 
ditlons  upon  wblcb  tbe  same  should  be 
ToUed.  It  was  not  required  to  do  so,  and 
that  it  might  delate  to  an  c^cer  of  the 
county  in  which  the  Improrement  was 
Boo^t  to  be  made  an  anthortty  to  make 
determlnatitm  in  each  inatance  la  not  open 
to  question.  Counsel  do  not  even  ai^cgest 
that  such  power  does  not  exist  The  fore- 
golDg  considerations  make  it  dear  that  tha« 
Is  nothing  left  to  deal  with,  except  the  con- 
crete question  of  the  adequacy  of  security 
as  iRvvlded  in  any  given  case.  What  la 
adequate  aeeorlty  where  the  taking  la  for 
distinctly  public  purposea  has  frequently 
been  made  tbe  subieci-  if  ludldal  conaidera- 


tlon.  Thus  it  has  been  held  ibat  where 
propCT  prorisliHi  Is  made  for  the  levy  and 
collection  of  an  assesament  fund,  and  it  Is 
made  the  duty  of  the  public  cSiaen  to  pay 
when  collected,  sudi  b  suffident  Hie  pn^ 
erty  of  the  taxing  district  then  becomes  se- 
curity, and  such  la  adequate.  And  again  it 
Is  Bufllclent  if  the  paymratt  of  damages  is 
made  a  charge  on  the  public  treasury  of  tbe 
government,  genial  or  local,  which  exer- 
cises the  power,  or  on  the  fm^  raised  1^'  it 
by  general  taxation.  16  Cyc  645,  and  notes 
68  and  70,  In  wtalch  the  cases  are  ccrilected. 
Ammg  others  are  the  following:  Ash  v. 
Onmmlngs,  00  N.  H.  001 ;  Ballroad  v.  Daugh- 
ertj,  40  Ind.  88;  State  V.  Otis,  68  Hlnn.  818, 
65  N.  W.  148;  In  re  New  Tork,  88  R  7. 
668;  2  N.  B.  642;  Martin  v.  Tyler.  4  M.  D. 
278,60N.  W.  S82,25L.B.A.  888;  Zimmer- 
man V,  Canfleld,  42  Ohio  8t  468;  Long  v. 
Fuller,  68  Fa.  170;  State  v.  S1^lerlor,  SI 
Wis.  649^  51  N.  W.  1014;  Sweet  v.  Becbd, 
158  n.  S.  880,  16  Sup.  Gt  48,  40  L.  Ed.  168L 
By  the  terms  of  the  inatant  act.  It  wUl  be 
observed  that  full  provision  Is  made  for  the 
lefy  of  assessments  and  tbe  collection  there- 
in and  that  the  fond  created  shall  be  de- 
voted Bole^  to  tbe  payment  at  tbe  damages 
and  expenses  of  tbe  Improvemsit  district 
Bo,  too,  a  provision  for  the  Issue  of  bonds 
to  pay  for  a  general  public  Improvement  had 
been  held  to  be  a  sufSdent  compliance  wltb 
the  requirement  for  aecnrlty.  German,  etc., 
Sodety  v.  Ramlsh,  138  Oal.  120;  68  Fac.  89. 
70  Fac.  1067;  Bobert  v.  Sadler,  104  N.  T. 
229,  10  N.  n.  42a  68  Am.  Bep.  488;  Bates 
V.  TltuBvllle.  8  Plttsb.  B.  484.  Now.  It  must 
be  apparent  that  In  any  given  case  a  require- 
ment tor  adequate  security  will  be  satisfied 
If  Ibat  which  is  proposed  to  be  given  makes 
it  reasonably  certain  that  compensation  will 
in  due  time  be  made.  Tbe  Gonstltutlfflt  and 
the  statute  tudto  in  requlxing  such  security 
to  be  givoi.  and  to  the  county  authorities  is 
left  the  matter  of  detail.  As  a  bond  con- 
fessedly ample  waa  demanded  and  given  In 
the  Instant  case,  it  is  not  necessary  for  na 
to  bold  suffldoit  the  security  ariidng  in  such 
cases  by  force  or  operation  of  law.  The  right 
of  a  danmge  claimant  goes  no  fartiier  than 
to  Insist  that  secnrity  shall  be  given.  He 
cannot  dictate  the  charactOT  thereof. 

It  la  onr  (Mmdnsion  upon  the  whole  case 
that  there  is  made  to  aiq)ear  no  violation  of 
the  Gonstltutlcm  In  any  of  the  respecte  con- 
tended for.  And  from  this  it  follows  that 
the  Injunctional  decree  as  entered  by  the 
court  below  should  not  have  been  granted; 
that,  on  tbe  other  hand,  tbe  petition  of  plain- 
tiff should  have  been  dismissed  as  a  wfiole. 
The  cause  will  be  remanded  for  Judgment  in 
taarmcmy  with  this  oplnltm. 

AfBrmed  on  plalntUTa  appeaL  Beveraed 
on  defendante'  appeal. 
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(Iowa 


TAN  AUKON  t.  WUDBCAN  et  al. 
OBnpniM  Conrt  of  Iowa.   J11I7  18.  lOOS.) 

Pabbiit  Aim  Chtld  —  Custodt  or  Ohild  — 

RiOHT  <Hr  Fathbb. 

Code,  I  8192,  declare!  tiiat  parenta  an  the 
nataral  guardians  of  the  persona  of  their  minor 
diildroi,  and  wtitled  to  their  cnstody.  A  fa- 
ther, on  the  death  ot  his  wife,  gave  the  custody 
of  an  Infant  to  his  sister  and  her  hnsband 
onder  an  arrangement  that  the  child  should  re- 
main with  them  and  the  fatho-  should  pay  an 
annual  sum  for  its  support.  The  agreement 
was  carried  out  for  some  years.  Subsequently 
the  father  remarried.  He  wais  a  man  of  good 
character,  and  ahle  to  support  his  family  com- 
fortably. His  second  wife  was  a  woman  of 
years,  of  good  character,  anxious  to  do  the  best 
she  could  for  the  child.  Held,  that  U>e  father 
was  entitled  to  the  custody  of  the  child. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent  Die  Patent  and  Obild.  H  14^  ie-24J 

Appeal  from  Dlatrtct  Ckmrt,  IiTon  Oountr; 
Wm.  R.  Hntctalnson,  Jad^. 

Habeas  corpus  proceedings  instituted  In 
the  name  and  on  behalf  of  Anna  Van  Auk  en, 
a  minor  child,  hj  B.  Van  Auken,  hw  father 
and  next  friend,  to  detarmlne  tbe  QDeation  of 
her  custody.  Fn»D  a  jnd^oit  In  favor  of 
defendanta,  i^aintUC  appeala.  Beveraed. 

Parsons  St  Rlnlker,  for  appellant  W.  D. 

Boles,  for  appellees. 

BISHOP,  J.  Anna  Van  Anken  was  bom  In 
December,  1896,  in  Lyon  county.  Her  moth- 
er surriTed  tbe  ordeal  of  childbirth  but  a  few 
hours.  Her  father,  B.  Van  Auken,  at  once 
arranged  with  his  sister,  tbe  defendant  Ella 
Wieman,  and  her  husband  and  codefendant, 
Christ  Wieman,  who  lived  a  quarter  of  a 
mile  away,  to  take  the  infant  child  to  tbelr 
home  for  the  time  being  and  care  for  her. 
Soon  after,  the  further  arrangement  was 
made  that  the  child  should  remain  wltb  the 
Wlemans,  and  that  the  father  should  pay 
fSO  per  year  as  compensation  for  her  keep- 
ing. It  Is  agreed  that  payments  In  accord- 
ance with  the  agreement  have  been  made 
regularly.  Without  doubt  tbe  defendants 
gave  the  child  a  good  borne  and  all  proper 
care.  So,  too.  It  cannot  be  questioned  but 
that  they  became  and  are  very  much  attach- 
ed to  her.  As  stated,  the  father  lived  a 
quarter  of  a  mile  away,  and  with  blm  his 
aged  parents.  He  recognized  that  the  child 
was  better  off  with  her  aunt,  and  so  the  ar- 
rangement continued  down  until  shortly  be- 
fore tbe  commencement  at  this  proceeding. 


when  he  remarried.  In  tbe  meantime  tlur 
child  had  been  folly  Informed  as  to  ber  pat^ 
entage,  and  she  frequently  visited  her  father 
and  grandparents.  So,  also,  after  tbe  re- 
marriage of  her  fath»,  she  came  to  his  borne, 
and  was  kindly  and  affectionately  treated 
by  h&f  stepmother.  When  called  npim  to 
surrender  the  fmther  cnstody  of  the  diild, 
the  defendanta  rtfosed,  and  tiila  xooceedlng 
was  Instituted. 

It  Is  not  seriously  questioned  bat  that  the 
father  is  a  man  of  good  character,  and  finan- 
cially able  to  give  comfortable  support  to  bis 
family.  His  present  wife  Is  a  woman  of  ma- 
ture years,  of  good  character  and  disposition, 
and  she  says  she  Is  anxious  to  do  tbe  beat 
she  can  for  her  husband's  child.  Apparently 
the  child  has  affection  for  her  father,  and  she 
r^ards  her  stepmother  with  as  moch  favor 
as  a  child  could  be  expected  to  bestow  upon 
a  comparative  stranger.  The  record  makes  It 
appear  that  tbe  trial  court  dismissed  the  pe- 
tition, and  remanded  the  child  to  the  custody 
of  the  defendants.  Its  aunt  and  ber  husband, 
upon  the  sole  ground  that  bw  best  Interests 
required  that  she  remain  In  their  custody. 
By  the  statute,  parents  are  declared  to  be  the 
natural  guardians  of  the  persons  of  their 
mlnw  children,  and  entitled  to  their  care  and 
custody.  Oode,  S  S192.  There  la  no  ground 
upon  which  the  courts  can  Interfere  with  the 
right  thus  recognized,  except  that  of  Impera- 
tive necessity;  that  is  to  say,  there  can  be 
no  interference  with  the  natural  right  of  a 
parent  except  upon  showing  of  gross  mis- 
conduct, either  willful  or  enforced,  and  in 
character  such  as  to  threaten  serious  and  per- 
manent detriment  to  the  rights  and  interests 
of  the  child.  No  consideration  such  as  the 
advantage  of  wealth,  or  80<dal  status,  or  evm 
of  personal  affectlra,  can  of  Itself  be  snOl- 
cient  If  tbe  parent  IS  a  proper  and  com- 
petent person,  and  has  not  waived  or  for- 
feited his  right,  custody  must  be  awarded 
to  him.  The  subject  <tf  custody  was  treated 
of  generally  In  the  case  of  Holmes  v.  Der- 
rig  (Iowa)  103  N.  W.  973,  the  opinion  by 
Weaver,  J.,  and  filed  at  tbe  present  term. 
We  need  not  make  a  fmrth»  citation  of  an- . 
thorltles.  They  are  numerous  and  uniform. 
We  conclude  that  the  court  erred  In  falling 
to  award  tbe  custody  of  the  plaintiff  child  to 
ber  father,  and  the  judgment  Is  therefore  re> 
versed.  The  case  will  be  remanded  for  Jndg- 
meut  In  harmony  with  this  opinion. 

Beveraed.' 
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STATE  V.  STRUBLO. 
iSopteme  Court  of  South  Dakota.   Am.  2, 

1905.) 

L  Bares— Bkpobts  —  Statutes  —  Constitu- 

TIOHAUTT— LKOISUTITI  POWEB^DkUEOA- 

noir. 

Laws  1908,  p.  81,  c.  79,  prorldlnc  for  the 
appointment  of  a  public  ezamiDer,  ana  reqair- 
ing  that  banke  located  within  the  state  shall 
make  reports  to  him  as  demanded,  the  form  of 
which  mar  be  prescribed  hy '  the  public  exam- 
ine, and  shall  require,  under  appropriate 
heads,  the  exhibition  of  the  details  and  Itema 
of  the  bank's  resources  and  liabilities,  etc.,  was 
not  iUTalid  as  an  attempted  deleeation  of  legis- 
lative power  to  state  bank  ezamuien. 

2.  SaMB— POLICK  POWSB. 

The  Legislature,  in  the  exercise  of  its  po- 
lice power,  IS  authorised  to  regulate  the  busi- 
ness of  banking,  and  for  that  purpose  may 
anthoriis  an  admlnlstTatiTs  ofllcer  to  adopt  a 
rsaamaUs  syatMn  of  inspection  and  reporta. 

[Ed.  Note. — For  oases  in  point,  see  toL  ^ 
Gent.  Dig.  Banks  and  Benkiiig,  |  9:] 

Z.  SAHE— StATUTBS— GOHSTBUCTTIOH. 

Laws  1903,  p.  81,  c.  79,  )  2,  relating  to 
bank  inspection,  providea  that  where  reference 
is  made  to  baius.  bankers,  or  banking  in  the 
act,  the  same  shall  be  construed  as  applring  to 
any  corporation,  association,  firm,  or  iDaividual 
^eaged  in  such  business ;  and  section  28  (page 
88)  declares  that  every  officer,  agent,  or  clerk 
of  any  banking  institution  within  the  title,  who 
lobscribes  or  makes  any  falsa  statement,  or 
enters  or  subscribes  or  exhibits  any  false  paper, 
etc..  shall  be  sabject  to  imprisonment,  etc. 
Held,  that  the  term  "Institution"  as  so  used, 
included  a  prirate  banker,  and  benoe  tlia  sec- 
tion was  not  unconstitutional,  as  conlsrring  a 
special  privilege  on  private  banicers. 
A  Same— Repobts— Siaif  ATUBE— WiTirassBS. 

Where  a  report  of  the  condition  of  a  bank, 
submitted  to  the  public  examiner  and  alleged 
to  Iw  false,  was  received  by  him  without  ob- 
jection on  the  ground  that  It  was  not  attested 
br  the  signature  of  at  least  two  of  the  bank's 
directors,  as  required  by  Laws  1903,  p.  81.  c. 
79,  I  2,  it  was  nevertheless  sufficient  to  sus- 
tain an  information  against  the  officer,  verify- 
ing the  same  for  making  a  false  report. 

Btxor  to  Clrcnit  Gomt,  Moody  Oounly. 

An  iDfGrmatlon  ms  filed  against  Q.  U 
Stnible  tot  making  a  ftilse  floancial  report  of 
the  assets  of  a  state  bank.  From  an  ordor 
mstalning  a  demurrer  to  the  Information, 
the  state  brings  error.  Reversed. 

Pblio  Hail.  Atty.  Oen.,  S).  O.  Coleman, 
State's  Atty.,  and  Aubrey  Lawrence,  for  the 
State.  Alkens  &  Judge,  for  defendant  in  er- 
ror. 

FUIXBH,  J.  In  order  to  determine  whetta- 
«r  tacts  saffldent  to  constitute  a  public  of- 
fense are  stated  in  tbe  information  filed 
against  tbe  defendant  in  error  on  tbe  28th 
day  of  March,  1906,  charging  him  with  the 
ertane  of  making  a  false  financial  report,  It 
will  be  necessary  to  examine  certain  proTl- 
idons  of  chaptOT  79,  p.  81,  Laws  1908,  which 
is  entitled  "An  act  to  provide  a  uniform  sys- 
tem for  the  organization  and  control  of  banks 
and  define  tiie  duties  and  powers  of  the  pub- 
lic namlnar."  Section  1  Is  as  foilom:  "For 
the  purpoaea  of  thla  act  ere^  corporation, 
association,  firm  w  indl-rlduai  whooe  busl- 


ness,  in  whole  or  In  part,  In  Sontb  Dakota, 
consists  of  tbe  taking  of  deposits  or  baying 
and  selling  exchange  shall  be  held  to  be  and 
Is  hereby  declared  to  be  a  bank  or  banker, 
and  the  business  of  such  corporation,  associa- 
tion, firm  or  Indlvldtial  that  of  banking,  and 
as  thus  defined  such  iDdlvldual  member  of 
such  corporation,  association,  or  firm  (except 
as  to  national  banks)  shall  be  subject  to  all 
the  provisions  of  this  act  Where  reference 
herein  Is  made  to  banks,  bankers  or  baokiug 
in  any  manner  the  same  shall  be  construed 
as  applying  to  any  such  corporation,  asso- 
ciation, firm  or  individual  so  engaged  In  busi- 
ness as  here  defined."  Section  2:  "The  pub- 
lic examiner  of  South  Dakota  shall  be  ex- 
offldo  superintendent  of  banks;  he  shall 
cause  every  corporation,  association,  firm  or 
individual  transacting  a  banking  business  Id 
this  state  to  report  to  him  not  less  than  four 
times  a  year  according  to  the  form  which 
may  be  prescribed  by  him,  verified  by  the 
oath  or  affirmation  of  the  president,  vice- 
president,  cashier,  or  assistant  cashier,  or 
managing  officer  of  such  banking  Institution, 
and  attested  by  the  signature  of  at  least  two 
of  Its  directors,  If  the  same  Is  a  private  bank, 
to  be  sworn  to  by  the  owner.  Every  such 
report  shall  exhibit  In  detail  and  under  ap- 
propriate heads,  the  resources  and  liabilities 
of  said  Institution  at  the  close  of  business  on 
any  past  day  by  him  specified  and  shall  be 
transmitted  to  the  public  examiner  within 
seven  days  after  the  receipt  of  a  request 
therefor  from  him.  •  •  •  The  public  ex- 
aminer shall  also  have  power  to  call  for  spe- 
cial reports  from  any  particular  banking  In- 
stitution whenever  in  his  Judgment  the  same 
are  necessary  to  enable  him  to  have  a  full 
and  complete  knowledge  of  Its  condition." 
Section  26:  "Every  officer,  agent  or  clerk  of 
any  banking  institution  under  this  title  who 
subscribes  or  makes  any  false  statements  or 
entries  In  the  books  of  such  Institution  or 
subscribes  or  exhibits  any  false  paper  with 
the  Intent  to  deceive  any  person  authorized 
to  examine  as  to  the  condition  of  such  bank- 
ing Institution,  or  snbscrlbes  or  makes  false 
reports,  shall  be  subject  to  Imprisonment  at 
hard  labor  In  the  state  penitentiary,  for  such 
term,  not  less  than  one  (1)  year  or  more  than 
ten  (10)  years,  as  the  court  trying  blm  may 
designate." 

This  statute  provides  In  effect  that  the  re- 
port, the  form  of  which  may  be  prescribed 
by  the  public  examiner,  shall,  under  appro- 
priate heads,  exhibit  the  details  and  items 
constituting  the  bank's  resources  and  liabili- 
ties; and  In  support  of  the  order  sustaining 
a  demurrer  to  the  information  counsel  for 
the  accused  contend  that  the  Legislature  has 
attempted  to  delegate  Its  power  by  authorlB- 
Ing  that  officer  to  dictate  the  form  and  sub- 
stance of  the  required  report  The  nature 
and  diversity  of  tbe  banking  business  reu- 
da  it  practically  Impossible  for  the  Legisla- 
ture to  prescribe  every  detail  concerning  the 
rules  and  regulations  governing  these  admin- 
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istratlTe  officers  tii  tbe  lav*  who  ue  ez 
officio  BuperlntendentB  of  banks,  and  the  stat- 
ate  under  consideration  confera  npon  thm 
pnUlc  oaminer  no  powers  wUcb  tench  vd- 
on  the  l^slattve  domain.  It  la  beyond  dia- 
puta  that  the  Ijeglslature,  In  the  exerds©  of 
iiM  poUce  power  to  r^ful&te  and  control  tbe 
bustnesa  of  banking  majr  anthorixe  any  such 
admlnlstratlTe  officer  to  adopt'  a  reasonable 
system  of  Inspection  and  reports  that  Is  best 
calculated  to  protect  the  public  and  prevent 
the  dissipation  of  trust  funds.  In  the  case 
of  United  States  t.  WiUIams.  G  Mont  379. 12 
Pftc.  861,  a  federal  statute  providing  that  the 
cutting  of  timber  on  public  lands  for  build- 
ing, agriculture,  and  domestic  purposes  "shall 
be  subject  to  such  rules  and  regulations  fts 
the  Secretary  of  the  Interior  may  prescribe," 
it  ms  held  not  to  be  unconstitutional  as 
trenching  upon  the  domain  of  the  legislative 
department  of  the  government.  So  In  Ing- 
ram T.  State,  84  Am.  Dec.  782,  a  statute  au- 
thorizing the  Governor  to  prescribe  rules  and 
regulations  under  which  the  owner  of  grain 
may  distill  the  same  Into  splrltnous  liquor^ 
and  making  the  violation  of  such  rules  a 
public  offense,  -was  declared  not  to  dej^ve 
the  dtteen  of  his  proper^  without  due  pro- 
cess of  law,  nor  transfer  legislative  power  to 
the  Governor.  Legislative  enactments  grant- 
ing to  the  various  superintending  officers  of 
tiie  state  and  nation  authority  to  prescribe 
rules  in  administrative  matters  are  very 
common  and  have  been  unhesitatingly  Bua- 
tained  In  the  following  cases:  United  States 
V.  Breen  <0.  O.)  40  Fed.  4(3;  Isenhour  r. 
State,  167  lod.  517,  62  N.  IL  40,  87  Am.  St 
R^.  228;  deeper  v.  State  (Tenn.)  53  S.  W. 
062,  48  L.  B.  A.  167.  At  page  70  of  Ids 
excellent  treatise  on  Statutory  Construction. 
Mr.  Sutherland  says:  "The  true  distinction 
Is  between  the  delegation  of  power  to  make 
tbe  law  which  Involves  a  discretion  as  to 
what  the  law  shall  be,  and  conferring  an  aUr 
tbority  or  discretion  as  to  ito  execution,  to  be 
exercised  under  and  in  pursuance  of  the  law. 
The  first  cannot  be  done;  to  the  latter  no 
valid  objection  can  be  made."  Resources  and 
llfttdlltles  are  the  material  si^stance  con- 
cerning which  the  public  examiner  la  author- 
ized to  inquire,  ond  it  would  defeat  tiie  pur- 
pose of  the  statute  to  antidpate  the  method 
of  detecting  mismanagement  or  limit  the  in- 
vestigation 1^  prescrlUng  the  form  of  a  re- 
port to  be  universally  employed.  Upon  both 
principle  and  authorify  the  conclusion  Is  ir- 
reslstibie  that  our  stetute  contains  nothing 
to  Justify  the  imputetion  of  delegated  power, 
and  the  position  of  counsel  Is  clearly  unten- 
able. 

It  is  further  ai^tied  in^stentiy  by  counsel 
fm-  the  accused  that  the  statute  Is  rendered 
unequal,  Inoperative,  and  void  by  the  omls* 
Blon  of  private  banks  from  the  terms  of  sec- 
tion 26,  supra,  and  thereby  granting  to  the 
private  banker  Immunity  from  the  punlsb- 
ment  inflicted  upon  "every  officer,  agent,  or 
derk  of  ai^  banking  Institotlon"  violating 


the  provisions  of  this  act  ]n  tiie  manner 
therein  spedfled.  Speaking  of  class  legisla- 
tion. Judge  Gooley  says:  "The  state.  It  is  to 
be  presumed,  lias  no  fftvors  to  bestow,  and 
designs  to  inflict  no' arbitrary  derivation  of 
righte.  Spedal  privileges  are  alwaya  oboox- 
k>u8,  and  discriminations  against  persona  or 
classes  are  still  mwe  so;  and,  as  a  rule  of 
construction,  it  to  to  be  presumed  th^  were 
probably  not  contemplated  or  deigned." 
Cool^,  Const.  Llm.  668.  In  Ito  i^imary 
sense  Webster  has  defined  the  noun  "institu- 
tion" to  be  "an  establishment  as  the  institu- 
tion of  a  school."  and,  as  a  schot^  or  institu- 
Uaa  of  any  kind  may  be  eitba  public  or 
privato,  the  expression  "any  banking  Institu- 
tion," as  employed  in  section  26,  siqtra,  clear- 
ly embraces  a  private  bank  or  banker  witiiin 
Ite  legal  slgnlflcanee.  As  to  the  correctuess 
of  this  construction,  evwy  doubt  is  dislodg- 
ed by  the  last  sentence  conteined  in  section 
1,  which  reads  as  follows:  "Whoe  referrace 
herein  is  made  to  banks,  bankers  or  banking 
in  any  manner,  the  sanu  shall  be  crastnied 
as  applying  to  any  c(Ri>oration.  assodation, 
firm  or  Individual  so  engaged  In  buadness  as 
here  defined."  Manifestly  there  is  no  rea- 
sonable ground  for  the  claim  that  the  Legis- 
lature has  dtocrimlnated  In  favor  of  a  per- 
son owning  or  connected  with  the  manage- 
ment of  a  privato  bank,  by  creating  no 
penalty  tor  his  making  a  fiilse  report  and  un- 
questionably the  stetute  Is  equally  applica- 
ble to  every  person  authorized  to  make  a 
statement  or  report  to  the  public  examtoer 
relative  to  the  financial  eondllton  of  any- 
banking  instituthm,  whether  public  ct  pri- 
vate. 

Though  confessedly  false  and  designed  to 
deceive  tiie  public  examiner,  the  Instrument 
set  out  In  the  Information,  and  subscribed 
and  sworn  to  by  the  accused  as  the  cashier 
of  the  bank,  is  not  '^attested  by  the  signa- 
ture of  at  least  two  of  ite  dlrecttns,"  as  re- 
quired by  section  2  of  the  act;  and  counsel 
maintain  that  each  oml^on  rendns  the 
same  void  npon  Ite  face,  and  tiierefore  in- 
capaUe  of  deceiving  any  petwrn  auQiorized 
to  examine  the  same.  It  is  charged  In  the 
information  that  tbe  public  examiner  made 
demand  upm  the  accused  for  sworn  state- 
ment at  the  flnandal  condltitm  of  the  Bgan 
State  Bank,  of  Egan,  South  Dalrota,"  and  in 
response  thereto  he  made  and  rendered  what 
is  frequentiy  denominated  in  the  Informa- 
tioa  "a  statement  or  rep<fft"  and  by  his  oath 
verified  the  same  to  be  "a  true  and  comet 
statement  of  the  finandal  condition  of  said 
bank  at  the  dose  of  buslnesB  S^tember  % 
1903;  •  •  •  that  the  statement  as  made 
gives  the  true  and  ctarect  financial  standii^ 
of  the  bank,  and  that  all  quMtions  are  tmth- 
fnlly  answered."  The  attesting  witnesses 
are  guilty  of  -no  oifense,  even  though  the  re- 
port or  statem«it  contains  false  «itrles»  and 
in  coDstmlttg  a  provision  requiring  that  the 
report  shall  be  "attested  by  the  s^nature 
of  three  dlrectm,"  such  omission  was  con- 
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sldered  to  be  no  defenw  In  the  caw  of  Oocb- 
nn  T.  United  States,  157  U.  8.  286,  15  Snp. 
Ct  628,  89  U  SXL  701»  and  tn  dlsmlsBlnff  tbe 
pnqiKttltlon  Mr.  Justice  Brown,  apeaUng  for 
tbat  court,  says:  "For  the  reason  above 
given  we  do  not  think  It  necessary  to  allege 
ttiat  the  report  in  which  the  false  entry  was 
made  was  actually  rerlfled  by  tbe  oath  or 
afflnnatlim  of  the  president  <nr  caablcar,  or  at- 
tested the  slgnatore  of  tbe  directors,  or, 
at  least,  that  the  fact  that  It  Is  averred  to 
baTe  been  made  In  accordance  with  the  pro- 
vialfnis  of  section  5211,  Rer.  St  U.  S.  [U.  S. 
Comp.  St  190],  p.  S498],  Is  a  snffldoit  aver- 
ment that  It  was  property  verified  and  attest- 
ed. If  snch  report  were  not  properly  verified 
and  attested.  It  would  doubtless  be  compe- 
tent for  tbe  Comptroller  of  the  Currency  to 
reject  It,  or  to  proceed  against  tbe  associa- 
tion, nnder  section  6218,  Rev.  St  U.  8.  [U.  B. 
Comp.  St  1001,  p.  8490],  for  failure  to  make 
and  transmit  a  proper  report  But  if  an  as* 
slstant  cashier  makes  a  ftilse  entry  In  a  re- 
port, which  Is  designed  to  be  and  Is  made  use 
of  aa  a  report  to  the  Comptroller  of  the  Cur- 
rency, nnder  section  6211.  It  Is  difficult  to  see 
why  it  is  not  equally  an  offense.  If  the  Comp- 
trolln  of  the  Gnrrracy  chooses  to  accept  such 
report  without  fbe  proper  attestation  and  ver^ 
Iflcatlon." 

As  tbe  Information  Is  sustained  by  reason 
and  anttaorlty  at  every  point  of  attack.  It  Is 
unnecessary  to  pursue  ^thls  dlscusslm  fni^ 
ttier,  and  tbe  order  appealed  firom  Is  re- 
▼nsed. 


HARTSHORN  t.  SMITH  et  al. 

(Supreme  Gout  of  Sonth  Dakota.  Ang.  3, 
1006J 

Executors— Con VETANca  Puksuant  to  Tes- 
tatob's  Cortbaof— Paoonnntos  in  Ootrir- 
XT  Oousr. 

The  petition  to  the  county  court  to  have 
tlw  ezeentor  <rf  one  bound  by  contract  to  con- 
▼ej  real  estate,  bnt  dying  before  making  the 
coDT^ance,  decreed  to  make  the  coDveyance,  is 
p,n^rly  dismissed,  withoat  prejudice  to  peti- 
tioner's right  to  proceed  in  the  circuit  court, 
nnder  Rev.  Prob.  Code.  S  250,  providing  tliore- 
for  where  on  the  hearing  tbe  right  of  petition 
to  have  specific  performance  la  found  to  be 
doubtful :  It  appearing  that  the  contract  price 
was  Mily  a  third  of  the  value  of  the  property 
at  the  time  of  the  hearing,  that  only  a  third 
of  tbe  contract  price  was  paid  when  the  con- 
tract was  made,  and  tliat,  thongh  the  contract, 
which  was  not  recorded  till  nlae  years  after 
Its  execution,  provided  that  on  payment  of  the 
balance  of  the  pnrchaae  money,  evidenced  by 
tbe  purchaser's  note  payable  Ave  years  after 
data,  and  payment  of  tne  taxes,  or  on  ezecation 
and  tender  of  a  mortgaae  securing  the  balance 
of  the  purchase  money,  The  vendor  would  give 
a  deed,  no  payment  of  the  note  or  taxes,  or 
tender  of  the  same  or  of  a  mortgaie.  was  made 
daring  the  life  of  the  vendor,  who  died  four 
yeare  after  tbe  note  was  due,  and  no  reaeons 
excuring  such  failure  to  make  payment  or  ten- 
der being  disclosed. 
Corson,  P.  J.,  diMentlng. 

Appeal  from  Clrcolt  Court,  Minnehaha 
County. 


Proceeding  by  WUUam  If.  l&rtehwn 
against  Jessie  A.  Smith  and  another,  execu- 
ton.  From  a  Judgment  of  tbe  circuit  court 
dismissing  the  petition  <m  appeal  from  the 
county  court  petitioner  appeals.  Affirmed. 

H.  H.  Keith  and  A.  J.  Keith,  for  appellant 
Rice  &  Benson  and  Alkens  ft  Judge,  for  re- 
spondents. 

FULLER,  J.  Pursuant  to  cbaptar  8  of 
tbe  Revised  Probate  Code,  a  proceeding  was 
Instituted  by  petition  to  the  county  court  to 
obtain  a  decree  requiring  the  defendants.  In 
their  representative  capacity,  to  convey  a 
quarter  section  of  Tivner  county  land  to  the 
plaintlft,  who,  on  tbe  21st  day  of  November, 
1882,  entered  Into  a  contract  or  bond  tta  a 
deed  with  Samuel  L.  Wilcox,  since  deceased. 
Ftom  a  Judgment  In  favor  of  plaintiff,  re- 
quiring the  deed  to  be  executed  on  the  pay- 
ment of  a  specified  sum  of  money,  tbe  de- 
fendants appealed  to  the  drcult  court,  where, 
vritbont  prejudice  to  any  snbseqnent  pro- 
ceeding or  action  In  equity,  this  petition  was 
dismissed  on  tbe  ground  that  Oie  right  of  the 
petitioner  to  have  specific  performance  was 
doubtful.  From  a  Judgnwnt  accordingly  en- 
tered, plaintiff  has  appealed  to  this  court 

It  affirmatively  appears  tbat  $1,600  was 
the  consideration  agreed  upon  tor  the  land, 
now  reasonably  worth  96,000;  ttiat  $600  vras 
paid  at  the  time  the  contract  was  executed, 
and  that  upon  receipt  of  the  balance  of  $1,- 
000,  evidenced  by  apptilant's  promissory  note 
of  even  date  tiierewltb,  drawing  Interest  at 
8  per  cent  per  annum,  payable  In  five  yeara, 
together  wlUi  all  taxes  assessed  sntjsequently 
to  the  execution  of  such  contract  Samnel  L. 
Wilcox  obl^ted  himself  to  make,  execute, 
and  deliver  a  sufficient  vrarranty  deed  con- 
veying the  premises  free  from  all  incum- 
brances; but  for  reasons  not  shown  to  be 
excusable  appellant  neither  paid  tbe  taxes 
nor  the  note,  and,  so  far  as  disclosed  by  tbe 
record,  he  never  tendwed  the  same,  or  any 
part  thereof,  to  tbe  payee,  Samuel  L.  WUcoi^ 
who  departed  this  life  on  tbe  Otb  day  of 
May,  1801,  nearly  four  years  after  such  note 
became  due  and  payable. 

The  foregoing  facte  and  drcnmstences  are 
snch  as  to  reasonably  present  a  question  as 
to  the  rights  of  the  petitioner  under  the  stat- 
ute, and  the  circuit  conrt  was  Justified  in 
concluding  therefrom  as  a  matter  of  law  that 
specific  performance  was  not  enforceable  In 
tbe  county  court  As  a  deed  executed  i>ui> 
suant  to  a  decree  of  the  county  court  Is  but 
prima  fade  evidence  of  the  correctness  of 
the  proceedings  and  of  the  authority  of  the 
executor  to  make  the  conveyance  an  action 
In  equity  for  the  apedflc  performance  of  the 
contract  wUI  be  more  likely  to  subserve  the 
ends  of  Justice;  and  section  268  of  the  Re- 
vised l^bate  Code  provides  for  such  an  ac- 
tion in  the  eirenlt  eonrt,  and  expressly  re- 
quires the  county  court  to  dlsmlRs  the  peti- 
tion whenever  the  right  of  the  petitioner  to 
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hare  q^edfle  pereormance  bf  the  contract  la 
donbtfnl. 

In  addition  to  flio  aboro  aUpnlated  and 
specified  method  of  poformlng  tihe  contract 
It  vaa  provided  ttteretai  that,  In  caae  appel- 
lant. Hartshorn,  ahonld  ezecnte  and.  dellrer  a 
mortitage  upon  tb»  premiaea  secnrlng  the 
note  for  ZlfiOO,  Samnd  I*.  WUcox  would,  njh 
oa  demand,  execute  ttie  deed  -with  fall  cove- 
nanta  ot  warrant  u  heretofore  motioned; 
bat  no  mortgage  was  erer  tendered  or  deed 
demanded  during  th«  lifetime  of  Wilcox,  and 
the  contract  or  bond  for  a  deed  waa  not  filed 
for  record  until  more  than  nine  yean  after 
the  date  of  Ita  ezecntion  and  deUTwy  had 
lapsed.  In  tbe  caae  of  Smltti  t.  lawrence, 
16  Hlfdi.  499,  Judge  Cooley  aaya:  "13ie  spe- 
dfie  performance  of  contraeta  muat  alwajra 
rest  In  the  aonnd  discretion  of  the  court,  to 
bo  decreed  or  not,  as  shall  seem  Just  and 
equltaUe  nndmr  tin  peculiar  drcumstancea 
of  each  case.  It  la  frequently  ordered  In 
favor  of  a  party  «4io  haa  been  for  a  conaid- 
arable  period  In  default  If  he  baa  never 
abandoned  -aie  contract,  and  the  other  party 
has  not  suffered  from  the  delay*  for  which 
he  cannot  be  compensated  In  Ibe  decree.  If, 
however,  succeeding  the  default  thoa  haa 
been  a  conaldnable  change  In  tiie  value  ct 
the  property,  Ibla  may  be  reason  sufficient 
for  denying  the  q>eclflc  r^ef.  Inasmuch  as 
the  contract  would  thereto  become  an  un- 
equal one,  and  to  enforce  It  would  be  to  en- 
courage delays  by  raabllng  the  party  to  take 
adrantagtt  of  changes  In  his  favor,,  liiouf^ 
he  might  have  delayed  performance  ixttea- 
ttonally,  and  not  meaning  to  perform  unleas 
favwable  <9iangee  sbould  occur."  The  Irre- 
sistible tendency  of  axvellanf  s  unexplained 
delay  and  the  great  enhancement  of  the  value 
of  the  premlaea  since  his  apparent  d^ault  la 
to  create  some  reasonable  doubt  as  to  llie  pe- 
tHloner'a  right  to  a  conv^ance,  and  under 
the  statute  there  was  nothing  for  tike  couniy 
Judge  to  do  but  dismiss  the  petition  without 
prejudice  to  the  rights  of  the  petitioner  to 
Institute  an  action  for  spedflc  performance 
til  the  contract  In  the  circuit  court  at  any 
time  within  six  moutha  thereafter. 

The  judgment  appealed  from  la  affirmed. 

COBSON,  P.  J.,  dlssenta 


SCHAEFEB  v.  GREMEB. 

(Supreme  Court  of  South  Dakota.  Aug.  2, 

1905.) 

MAUcions  Pbobboutzoii— OraiFuim— Kb- 

ICINATION. 

The  complalat  In  an  acdmi  for  malicious 
prosecutloD  alleging  that  defendant  maliciously 
charged  plaintiff  in  a  awom  complaint  before  a 
jofltice  of  the  peace  with  the  crime  of  malicious 
mischief,  on  account  of  which  he  waa  arrtftedj 
and,  to  ohtaln  his  rele&ae,  gave  a  bond,  ana 
that  at  the  time  set  for  the  hearing  befiwe 
said  justice  of  said  chaise  said  cliarge  was  dia- 
missed  by  the  state's  attorney  acting  for  the 
state,  and  with  the  cmsent  of  defendant,  does 


not  aflirmatlvely  show  that  malldoaB  prose- 
cution had  terminated  in  plaiotilTs  favor  be- 
fore commencemoit  of  the  action,  wliich  is 
necessary  for  its  maintenauc& 

[Ed.  Note. — For  cases  in  point,  see  vol.  3% 
Oent  Dig.  MaUdous  Prosecution,  U  71-74^  993 

Haney,  J.,  dissenting. 

Appeal  f  HMD  Olrcnlt  Oourt  Turner  County. 

Action  by  Louis  Schaefer  against  Petw 
Oremer.  Demurrer  to  complaint  was  ove^ 
ruled,  and  plaintiff  appeals.  Beversed. 

Jonea  ft  Jones,  for  appellant  I«.  Ij.  Flee- 
gw,  for  respondent 

FUIiLEB,  J.  The  saffldency  of  the  facts 
stated  to  constltate  a  cause  of  action  for  ma- 
UdouB  prosecution  Is  the  only  questloD  pre- 
sented by  this  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint  in  which  It 
la  alleged,  in  substance,  that  on  the  15th 
day  of  October,  1903,  the  defendant  mali- 
donaly  and  without  probable  cause  charged 
plaintiff  In  a  sworn  complaint  before  a  Jus- 
tice of  the  peace  with  the  crime  of  malldous 
mischief,  on  account  of  which  he  was  arrest- 
ed, and  to  obtain  his  release  gave  a  bond  In 
the  penal  sum  of  $300. 

It  appean  from  the  uncontroverted  state- 
ment In  the  brief  of  respondent  that  the  only 
contention  by  counsel  for  appellant  in  the 
court  below  waa  that  an  action  for  malicious 
prosecution  will  not  lie  until  the  case  upon 
which  It  Is  founded  has  been  tried  and  finally 
determined  on  Its  merits  by  a  Jury  in  a  court 
of  competent  Jurisdiction,  end  in  Justice  to 
the  learned  Judge  who  presided  at  the  trial 
It  should  be  observed  that  his  attention  was 
apparently  not  directed  to  the  failure  of 
plaintiff  to  state  facts  showing  that  the  al- 
lied malldous  prosecution  liad  terminated 
in  the  discharge  of  the  accused.  The  only  al- 
legation pertaining  to  the  matter  Is  as  fol- 
lows: '"That  on  the  26th  day  of  October,  1903, 
the  time  set  for  the  hearing  before  said  jus- 
tice of  the  said  charge,  the  said  charge  was 
dismissed  by  the  state's  attorney  In  and  for 
said  Turner  county,  acting  tcfc  the  state,  and 
with  the  consent  of  the  defendant;  that  since 
said  time  the  defendant  has  not  further 
prosecuted  said  complaint  but  has  abandon- 
ed the  same."  There  being  nothing  in  tbe 
complaint  to  show  that  the  alleged  malicious 
mischief  constituted  a  misdemeanor  triable 
in  Justice  court  because  punishable  under 
the  statute  by  Imprisonment  In  the  county 
Jail  not  to  exceed  30  days,  or  a  fine  not  to 
exceed  $100,  or  both  such  fine  and  imprison- 
ment we  shall  take  tbe  view  most  favorable 
to  the  contention  of  appellant's  counsel,  and 
assume  that  the  Jmtlce  of  the  peace  was 
called  upon  as  a  committing  magistrate  to 
conduct  a  preliminary  examination  under  a 
charge  of  felony.  There  seems  to  be  ample 
concurrence  of  reason  and  authority  to  the 
effect  that  an  action  to  recover  damages  for 
malicious  prosecution  Is  maintainable  when- 
ever a  proceeding  instigated  maildously  and 
without  probable  cause  before  a  committing 
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megistrate  has  terminated  In  tbe  discbarge 
at  tbe  accDsed  and  the  exoneration  of  his 
ball.  If  nnj  Is  required.  Moyle  t.  Drake,  141 
Mass.  238,  6  N.  B.  520;  Hnrgren  v.  Union 
Mnt  Ufe  Ins.  Co.  (Cal.)  76  Pac.  168;  Wal- 
dron  T.  Sperry,  53  W.  Va.  116,  44  S.  B.  283; 
Page  T.  Citizens'  Banking  Co.,  Ill  Ga.  78, 
86  S.  E.  418,  51  L.  R.  A.  463,  78  Am.  St.  Rep. 
144;  Zehlej  t.  Storey  <Pa.)  12  Atl.  569;  Cof- 
fey T.  Myers,  84  Ind.  106;  Casebeer  t.  Dra- 
hoble,  IB  Neb.  465, 14  N.  W.  397;  Swensgaard 
T.  Davis,  83  Minn.  308,  23  N.  W.  543;  Cooley 
on  Torts,  215.  WbUe  at  common  law  a  pub- 
lic prosecutor  might  enter  a  nol.  pros,  upon 
an  indictment  without  the  consent  of  the 
court,  that  act  did  not  operate  as  an  acquit- 
tal, and  In  this  state  the  practice  is  abolish- 
ed by  statute,  and  such  officers  are  powerless 
to  effect  a  dismissal  of  a  criminal  charge 
pending  before  a  commlttliig  magistrate 
which  thereby  discharges  tbe  accused.  As 
our  statute  makes  It  tbe  duty  of  the  magts- 
ttate  before  whom  the  accused  Is  brought  for 
preliminary  examination  to  grant  him  an 
adjournment  for  a  reasonable  time  to  pro- 
care  counsel,  and  for  that  purpose  he  may  be 
released  from  custody  upon  sofflcient  ball, 
It  is  quite  evident  that  the  bond  for  $300 
mentioned  in  tbe  complaint  was  given  to 
■ecure  plaintltTs  fature  appearance,  and,  so 
far  as  it  Is  alleged  to  the  contrary,  that  un- 
dertaking is  In  fall  force  at  tbe  present  time. 
Where  the  evidence  Is  insufficient,  the  duty 
of  the  Justice  of  tbe  peace  at  tbe  conclusion 
of  a  preliminary  .ezamlnatlOD  is  defined  by 
section  144,  Rev.  Code  Cr.  Proc.,  as  follows: 
"After  hearing  the  proofs  and  tbe  state- 
ment of  the  defendant,  if  be  have  made  one, 
if  It  appear  either  that  a  public  offense  has 
not  been  committed,  or  that  there  is  no  suffi- 
cient cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  order  the  de- 
fendant to  be  discharged,  by  an  endorsement 
on  the  Infonuatioo  to  tbe  following  effect: 
There  being  no  sufficient  evidence  to  believe 
tbe  within  named  A.  B.  guilty  of  tbe  of- 
fense within  mentioned,  I  order  him  to  be 
dlsobarged."  Moreover,  "when  a  magistrate 
has  discharged  a  defendant,  or  has  held  him 
to  answer,  as  provided  in  secttons  144  and 
146,  he  must  return  Immediately  to  the  next 
circuit  court  of  thfe  county  or  subdivision  the 
warrant,  if  any,  the  information,  the  deposi- 
tlon^  If  any  have  been  taken,  of  all  the  wit- 
nesses examined  before  him,  tbe  statement 
of  the  defendant  if  be  have  made  one,  and 
all  undertakings  of  ball  or  for  the  appear- 
ance of  witnesses,  taken  by  him,  toge^er 
with  a  certified  record  of  the  proceedings  as 
th^  appear  on  his  docket."  Section  158, 
Rev.  Code  Cr.  Proc.  Even  if  tbe  complaint 
before  as  would  Justify  the  employment  of 
extraneous  words  sufficient  to  state  that  the 
charge  of  felony  was  dismissed  by  the  Jus- 
tice of  the  peace  on  motion  of  the  state's 
attorney,  that  would  not  be  equivalent  to  the 
absohrtely  essential  disclosure  that  the  plaln- 
ttfl  was  acquitted  of  tbe  charge,  or  the  mall- 


doos  proaecutlcMi  was  In  some  legal  manner 
brought  to  a  final  determination  In  his  favor. 
A  Justice  of  the  peace,  in  the  capacity  of  a 
committing  raaglstrate,  has  no  authority  to 
dismiss  a  criminal  complaint,  but  must  con- 
duct a  preliminary  examination  whenever  a 
person  under  arrest  is  brought  before  him 
charged  with  a  felony;  and,  unless  the  ac- 
cused is  held  to  answer  such  chai'ge  in  tlie 
manner  provided  by  statate,  he  must  In  like 
manner  be  discharged  by  the  formal  order 
or  Indcffsement  of  tne  magistrate  over  his 
official  signature  written  on  tbe  complaint 
or  information. 

From  the  complaint  under  consideration 
it  Is  not  ascertainable  that  plaintiff  was  dis- 
charged by  tbe  magistrate,  or  that  he  secur- 
ed his  liberty  at  the  preliminary  examinatlOD 
otherwise  than  by  giving  ball  for  bis  appear- 
ance in  the  penal  sum  of  1300,  and  it  there- 
fore does  not  affirmatively  appear  that  the 
malicious  prosecution  had  terminated  in  his 
favor  before  the  commencement  of  this  ac- 
tion. Consequently  facts  sufficient  to  consti- 
tute a  cause  of  action  are  not  stated  In  tbe 
complaint,  and  the  order  ovemillng  the  de- 
murrer Is  reversed. 

HANIST,  J.  (dissenting).  These  facts  are 
confessed  by  tbe  demurrer:  (1)  That  on  Oc- 
tober 15,  1903,  the  defendant  made  a  sworn 
complaint  before  a  Justice  of  the  peace  char- 
ging plalntllf  with  having  committed  the 
crime  of  malicious  miscblef  and  procured 
from  the  Justice  a  warrant  for  bis  arrest; 
(2)  that  In  so  doing  the  defendant  acted  mii- 
llclously,  and  without  probable  cause;  (3) 
that  the  plaintiff  was  arrested,  and  gave  ball 
in  the  sum  of  $300  to  obtain  his  release;  (4) 
"that  on  the  26th  day  of  October,  1903,  the 
time  set  for  the  hearing  before  said  Justice 
of  the  said  charge,  tbe  said  charge  was  dis- 
missed by  the  state's  attorney  In  and  for  said 
Turner  county,  acting  for  tbe  state,  and 
with  the  consent  of  the  defendant;  that  since 
said  time  the  defendant  has  not  further  pros- 
ecuted said  complaint,  but  has  abandoned 
the  same."  Except  to  confer  on  the  accused 
the  capacity  to  sue,  the  manner  in  which  the 
prosecution  terminated  Is  immaterial.  The 
law  requires  only  that  the  particular  prose- 
cution complained  of  shall  have  been  termi- 
nated, and  not  that  the  liability  of  the  plain- 
tiff to  prosecution  for  the  same  offense  shall 
have  been  extinguished,  before  the  action 
for  a  malicious  prosecution  is  brought.  Con- 
sequently any  proeeeamg  by  which  tbe  par- 
ticular prosecution  is  disposed  of  in  aucta  a 
manner  that  It  cannot  be  revived,  and  that 
the  prosecutf^,  If  he  Intends  to  proceed  fur- 
ther, must  institute  proceedings  de  novo,  is 
a  sufficient  termination  of  tbe  prosecution  to 
enable  the  plaintiff  to  bring  his  action.  Ap- 
gar  V.  Woolstou,  43  N.  J.  Law,  57;  Casebeer 
V.  Bice,  18  Neb.  203.  24  N.  W.  693.  Whether 
the  proceeding  in  this  case  be  regarded  as 
a  preliminary  examination,  or  criminal  action 
triable  In  tbe  Justice's  comt,  It  was  disposed 
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of  la  such  &  manner  that  the  plaintiff  could 
not  be  proceeded  against  upon  the  tame 
chai^  vltbont  the  Inatltutton  of  a  new  pro- 
ceeding. "In  tbe  conatmctlon  of  a  pleading 
for  the  purpose  of  determining  Ite  effect,  its 
allegations  shall  be  Ubaallr  constnied,  vlth 
a  view  of  aubstantlal  justice  between  tbe 
parUes."  Bev.  Code  CUt.  Proe.  |  13S.  No 
one  could  be  mistaken  as  to  fiie  meaning  of 
tbe  fourth  paragraph  of  this  complaint.  It 
alleges  In  plain  and  concise  language  that  the 
criminal  proceeding  waa  dismissed  with  the 
defendant's  consent  Eliminate  the  words 
"by  the  staters  attorney  in  and  for  said  Turn- 
er county,  acting  for  the  state,"  and  It  would 
cleariy  disclose  a  dismissal  bj  the  Justice* 
What  effect,  then,  should  be  given  such  qual- 
ifying clause?  Certainly  not  one  that  is  ab- 
surd, and  contrary  to  the  manifest  Intent  <tf 
the  pleader.  A  fair  and  rrasonable — ^not  to 
say  liberal — construction,  with  a  rlew  of  sub- 
stantial Justice  between  the  parties,  demands 
that  the  clause  be  given  tbe  meaning  intend- 
ed by  the  plaintiff  and  underatood  by  the  de- 
fendant, namely,  that  tiie  proceeding  was 
dismissed  through,  or  by  means  of,  action, 
taken  by  t3ie  state's  attorney,  witb  the  de- 
fendant's consent  TbB  thought  couTeyed— 
the  ISBue  toidered  is  predady  the  same  as  if 
the  pleader  bad  said  tbe  proceeding  was  dismis- 
sed by  the  Justice  on  the  motion  of  the  state's 
attorney,  and  with  tbe  defendant's  consent 
Suchan  auction  would COTtain^  be  snffldoit 
because  then  tbe  pAceeding  would  be  at  an 
end  wbetber  the  dismissal  was  moneons  w 
not  It  is  evident  that  the  plaintiff  gave  ball 
for  his  appearance  on  the  day  set  ftw  the 
bearing.  If  the  proceeding  was  a  prelimi- 
nary examination,  it  was  the  duty  of  tiie 
magistrate  on  that  day  to  "proceed  to  exam- 
ine the  case."  Ber.  Code  Cr.  Proc.  {  13S. 
The  examination  could  not  have  been  post- 
poned more  than  six  days,  "unless  by  con- 
sent or  on  motion  ct  tbe  accused."  Id.  i  136. 
If  it  was  an  action  triable  in  the  Josttce's 
court  it  was  the  duty  of  the  Justice  to  pro- 
ceed with  tbe  trial  on  tbe  day  set  for  hear- 
ing, unless  upon  good  cause  shown  a  post- 
ponement was  granted.  Bev.  Justice^  Code, 
I  126.  In  Mther  case  a  failure  to  proceed 
and  a  dismissal  of  tlie  proceeding,  however 
Irregular,  would  operate  to  discharge  the 
accused,  and  prevent  him  from  being  bound 
ovra-  or  found  guilty  In  that  particular  pro- 
ceeding, thus  rendering  Ms  cause  of  action 
complete,  provided  the  prosecution  wm  ma- 
licious, and  without  probable  cause,  which 
stands  admitted  for  the  purposes  of  this  ap- 
peal. 

But,  giving  the  pleading  tbe  narrowest  end 
most  technical  construction  possible,  the  de- 
murrer confesses  that  the  criminal  proceed- 
ing was  dismissed  wltli  tbe  defendant's  con- 
sent and  that  it  was  abandoned  by  blm  be- 
fore this  action  was  commenced,  la  other 
words,  the  malicious  prosecution  was  volun- 
tarily discontinued  by  the  defendant  and  it 
seems  to  me  that  be  is  not  in  position  to  as- 
sOTt  tiiat  the  inrooeeding  is  still  paidlug. 


The  admitted  abandonment  of  ttlfliinal 
prosecution  clearly  exdudes  an  intention  on 
tbe  part  of  the  defendant  to  revive  that 
particular  proceeding,  if,  indeed,  it  oould  be 
revived,  which  I  have  endeavored  to  show 
could  not  be  done.  When  a  ptosecntint  has 
been  abandoned  as  tills  Is  aUeged  to  have 
been,  without  any  arrangemMit  with  the  ac- 
cused, and  without  any  request  from  him 
tliat  it  should  be  so  abandoned;  wlien  de- 
fendant's cffliduct  dearly  discloses  an  tatm- 
tim  on  his  part  to  proceed  no  further  with  a 
prosecution  admitted  to  have  bem  malidous 
and  without  probable  cause— ao  valid  reason 
suggests  Itself  to  my  mind  for  kmgw  delay- 
ing a  redress  of  tbe  wrong  Inflicted  hj  sudi 
prosecution.  Brown  v.  Bandall,  SO  Conn.  66^ 
4  Am.  Rep.  36.  So,  with  all  due  respect  for 
tiie  Judgment  of  my  associates,  I  am  omn- 
pelled  to  dlss^t  from  the  conclusion  that  tbe 
order  appealed  from  should  be  reveraed. 


OITX  OF  FT.  PIBRBB  v.  HALL. 

(Sapreme  Court  of  South  Dakota.     Aug.  2. 
1905.) 

1.  JtTOOUBRTS— EQUTTAnLX    BEXID  — NeOLI- 

oano^-LAOHEs. 

A  tilty  could  not  obtain  eqnitaUe  rdief 
againat  a  default  judgment  ratered  on  war- 
rants, one  of  which  was,  by  mfatake  of  law. 
drawn  on  tbe  wrong  fund  for  an  amount  in- 
definitely ezceBslTe,  and  the  other  <rf  which  bad 
not  matured  when  the  judgm«Dt  was  entered, 
where  the  defenses  against  the  enforcement  of 
euch  warrants  were  matters  of  public  record, 
and  the  city  officials  had,  for  five  years  before 
seeking  relief  against  such  Jndgments,  ample 
means  of  access  to  auch  records,  althourii  tbey 
claimed  that  it  was  a  "difficult  matter*  to  lo- 
cate the  papers  relating  to  tbe  lasuance  of  the 
warrants. 

2.  Saub— LAoms. 

Where  mlstakei  fraud,  or  ignorance  of 
facts  is  relied  upon  as  ground  for  eqnitable  re- 
lief against  a  judgment,  and  delay  in  seeking 
auch  relief  is  attempted  to  be  excused,  the  com- 
plaint must  show  tl^t  plaintiff  has  not  dnmber- 
ed  on  bis  rights,  and  tinat  the  remedy  has  been 
invoked  witnin  a  reasonable  time  after  a  dis- 
covery of  the  focts  has  or  should  bavs  been 
made. 

[Ed.  Note. — For  cases  in  point  see  vol.  80, 
Cent  Dig.  Jn^ment,  I  882.] 

8.  Same— NcouoincB. 

Where  a  person  to  enjoin  a  judgment 
at  law,  the  specific  grounds  ui>on  which  his 
equity  rests  must  be  distinctly  set  forth,  and  it 
is  indispensable  that  tbe  complaint  show  upon 
its  face  that  tbe  judgment  assailed  waa  not 
rendered  by  reason  of  his  own  negligwice  In 
not  making  tbe  necessary  defense. 

[Ed.  Note. — For  cases  in  pobit  see  voL  80, 
Cent.  Dig.  Judgment  H  879,  882.] 

4.  Saicb— Gonniiioiis  or  BauKf^-Tiinisa  or 

EquiTT. 

In  a  suit  by  a  dt?  to  enjoin  a  judgment 
on  warrants,  where  one  of  the  warrants  was 
confessedly  valid,  and  tbe  payee  named  in  tbe 
other  had  constructed  a  sidewalk,  for  wbkb  be 
was  entitled  to  a  warrant  on  a  fund  created  by 
special  assessment  against  dty  property,  the 
failure  of  the  'dty  to  tender  the  just  amount 
due.  or  the  warrant  to  which  defendant  was 
Gtmfessedly  entitled,  vi(datea  tbe  maxim  that 
one  who  seeks  eqnltj  must  do  egnity. 
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Appml  from  cnrcnlt  Ooar^  Stanleir  Oonii' 
ty. 

AcUon  the  dty  <a  Ft  Pierre  ai^inst 
EUza  Hall.  From  an  wder  sastaliilng  a  de* 
mnirer  to  the  complaint,  plaintiff  appeals. 

AflSrmed. 

John  F.  Hngbes,  for  appellant  Jobn  A. 
Holmes,  for  raepondent 

FULLER,  J.  At  the  trial  <^  this  action 
to  permanoitly  restrain  the  enforcement  of 
a  Judgment  based  on  two  dty  warrants,  ag- 
gregating $028.30,  the  snffldency  of  the  facts 
stated  In  the  complaint  was  challo^ed  by  a 
general  demnrrer,  a^d  this  appeal  Is  from  an 
order  snstalnlng  the  same. 

eliminating  IncoDgmoos  averments  and 
some  of  the  condnslons  of  law,  It  Is  all^;ed, 
In  sobstanee,  that  one  of  the  warrants  la- 
soed  In  legal  form  by  the  proper  officials  ot 
the  dty  of  Ft*  Pierre  on  the  6th  day  of  Feb- 
mary,  1894,  and  upon  tbat  day  duly  regis- 
tered. ''Not  paid  for  want  of  funds,"  was 
drawn  by  mistake  on  the  general  fimd.  In- 
stead of  a  fund  derived  from  special  assess- 
ments against  pr(v>ert7  In  front  of  which  the 
payee  named  In  tbe  warrant  bad  constructed 
a  sidewalk,  and  tiiat  the  defendant  thereup- 
m  purchased  Ito  same  at  a  very  liberal  dis- 
count; with  full  knowledge  of  such  mistake; 
that  afterward  the  defendant,  Eliza  Hall,  In- 
stituted an  action,  and  filed  her  verified  com- 
plaint, wherein  It  Is  fiilsely  stated  that  the 
above-moitloned  warrants  are  valid  obliga- 
tion of  the  dty,  and  judgment  by  default  on 
said  warrants  was  rendered  and  entered  on 
the  6th  day  of  March,  1900.  It  is  further  al- 
leged *that  a  portion  of  the  said  warrants 
were  valid  warrants  of  tbls  plaintiff,  but  the 
same  weare  not  due,  and  no  action  had  ac- 
crued on  the  same  at  tbe  time  of  entering 
said  jndgmoit*'  Assuming  that  pnxtf  of  the 
allegations  of  the  complaint  would  have  been 
BuflBdent  to  defeat  the  action  on  the  war^ 
rants,  we  will  determine  from  a  considera- 
tion of  all  tbe  facts  and  circumstances 
whether  plalntUTs  failure  to  obtain  Justice 
Is  due  to  negligence  in  offering  no  defoise  to 
tbat  action.  N^lect  to  appear  and  answw 
therein,  and  tills  tardy  application  to  a  court 
of  equity  to  permanently  restrain  the  en- 
forcement of  the  Judgment  by  default,  Is 
■ought  to  be  Justified  in  tbe  complaint  as  fol- 
lows :  "Tbat  dnoe  the  Issuance  of  said  war- 
rant iuod  at  tbe  time  of  rendition  of  such 
Judgment  and  up  until  a  few  weeks  since, 
the  mayor,  council,  and  other  officers  of  this 
plaintiff  had  no  knowledge  or  information  in 
regard  to  the  invalidity  of  said  warrant  or 
of  its  not  having  been  a  legal  claim  and  de- 
mand against  this  plaintiff,  and  bad  no 
knowledge  of  the  facta  relating  to  Its  Issn* 
ance^  as  herdnbefore  set  fortii.  That  at  the 
time  of  rendltlm  of  said  Judgment  this 
plaintiff  or  Its  nfflcers  w  agents  bad  no 
knowledge  ot  Its  said  defense  to  said  action, 
nor  oonld  they  have  discovered  the  same  1^ 


the  exercise  of  proper  and  doe  diligence. 
That  it  was  a  Olfflcult  matter  to  find  ai^  lo- 
cate the  records  and  papers  relating  to  tiie 
issuance  of  said  warrant  and  npaa  whldi 
the  same  was  based,  aaiA  records  and  papers 
being  also  indefinite,  and  making  It  a  diffi- 
cult matter  to  trace  the  Watory  of  said  war- 
rant; and  at  the  time  of  rendition  of  said 
Judgment  B.nd  at  all  times  herein  mention- 
ed, then  was  nothing  to  call  the  attention 
of  the  officers  and  agents  of  this  plaintiff  to 
tiie  fact  of  the  Invalldi^  of  this  warrant 
and  this  plaintiff  and  its  said  officers  had 
no  knowledge  of  the  same  until  witbln  the 
last  fCw  we^s.  That  about  tblrty  days 
since,  when  this  warrant  was  presented  for 
payment  owing  to  the  fact  that  It  bad  been 
lately  discovered  that  oth^  illegal  Judg- 
ments had  been  token  against  this  plaintiff. 
It  occurred  to  some  of  the  officers  of  this 
plaintiff  tbat  it  might  be  advisable  to  Inves- 
tigate t^e  records  in  relation  to  this  and 
aOier  warranln.  This  investlgatiw  resulted 
in  discovery  by  said  officers  of  the  facts  as 
bereinbefwe  set  forth  in  relation  to  the  ille- 
gality of  this  warrant  and  of  all  the  matters 
in  relation  to  it  as  herdnbefore  set  torfb. 
That,  owing  to  the  sworn  stetemente  made 
by  defendant  in  her  complaint  In  said  action, 
wherein  slie  alleged  that  the  said  wsrrant 
was  based  upon  a  good  and  valid  considera- 
tion and  was  duly  and  properly  drawn,  the 
court  was  misled  and  Induced  to  sign  the  de- 
cree In  said  action;  and  said  decree  was 
based  upon  the  warrants  as  hereinbefore  set 
forth,  and  Including  this  last-described  war- 
rant and  was  entered  for  an  amount  of 
9260.82  in  excess  of  the  amount  fw  which  It 
would  have  been  rwdered,  had  the  facts  In 
r^ard  to  this  warrant  not  been  misrepre- 
sented and  so  falsified  in  plaintiff's  com- 
plaint Tbat  the  time  within  which  this 
platotlff  could  move  the  court  to  set  adde  or 
vacate  said  Judgment  has  long  since  expired, 
and  the  time  tor  appeal  therefrom  has  long 
since  expired,  and  this  plaintiff  has  not  now, 
nor  has  it  had  for  more  than  two  years  past 
any  other  plain  or  adequate  remedy  at  law, 
or  any  othw  remedy  whatever." 

Cionsonant  with  public  Interest  and  the 
rductance  ot  a  court  ot  equity  to  disturb 
Judgments  at  law.  we  say  In  the  rase  of 
Howard  v.  Clly  of  Huron,  6  S.  D.  ISO,  60 
M.  W.  803,  that:  "The  conclusiveness  of  a 
Judgment  upon  the  rights  of  the  parties  does 
not  depend  upon  Its  form,  or  upon  the  fact 
tbat  the  court  tovestigated  or  decided  the 
legal  prindples  involved.  A  Judgment  by 
default  or  confession  Is  In  Ite  nature  Just  as 
conclusive  upon  the  rights  of  the  parties  be- 
fore the  court  as  a  Judgment  upon  demurrer 
at  verdict"  It  would  do  violence  to  the 
well-establisbed  practice  of  courts  of  eqtdty 
to  relieve  plaintiff  from  a  iuHgtaent,  tiie  ren- 
dition of  which  might  have  been  prevented 
by  tiie  production  ot  evidence  which  had 
been  for  five  years  before  this  action  was 
I  commenced  a  matter  of  public  record,  and 
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the  fatally  indeflnite  allegation  "that  It  was 
a  difficult  matter  to  locate  the  records  and 
papers  relating  to  the  issuance  of  said  war- 
rant" furnishes  no  excuse  for  delay  and  fall- 
ore  to  defend.  Ample  means  for  informa- 
tion 10  eqnlTalwt  to  knowledge,  and  courts 
of  equity  will  not  Interfere  in  behalf  of  an 
aggrieved  party  who  has  slumbered  on  his 
rights  for  an  nnreasonable  time  In  full  view 
of  a  defense  which  might  have  been  season- 
ably known  and  asserted  by  the  exercise  of 
ordinary  diligence.  That^  by  mistake  of 
law,  one  of  the  warrants  was  drawn  on  the 
wrong  fund  for  an  amount  indeflnltely  ex- 
cessive, and  the  otb^  liad  not  matured  when 
Judgment  was  altered,  la  the  only  basis  for 
the  unspedfled  charge  of  fraud,  and  It  is 
plainly  apparent  that  such  defense  might 
liave  been  discovered  by  reasonable  Inquiry 
long  prior  to  the  commencement  of  the  orig- 
inal action.  To  the  point  that  the  remedy 
here  Invoked  is  confined  to  extraordinary 
cases,  we  quote  from  section  485,  Freeman 
on  Judgments,  as  follows:  "The  rule  allow- 
ing partiea  to  appeal  to  diancery  against  a 
Judgment  in  any  court  is  of  great  strictness 
and  Inflexibility,  and  It  is  necessary  that  It 
should  be  so,  as  otherwise  the  Jurisdiction 
of  that  court  would  soob  supplant  all  other 
tribunals.  A  court  of  equity  therefore  will 
not  lend  its  aid  unless  the  party  claiming  its 
assistance  can  Impeach  the  Judgment  by 
facts,  or  on  the  grounds  of  which  he  oould 
not  have  availed  himself  at  law,  or  was  pre- 
vented from  doing  it  by  fraud  or  accident 
or  the  act  of  the  opposite  party,  unmixed 
with  n^ligence  or  fault  on  his  own  part. 
When  a  party  has  once  an  opportunity  of 
being  brard,  and  neglects  to  do  so,  he  must 
abide  the  consequenras  of  hte  own  neglect 
A  court  of  equity  cannot  relieve  him,  though 
the  Judgment  is  manifestly  wrong."  In 
Melms  V.  Pabst  Brewing  Oo.,  08  Wis.  153. 
06  N.  W.  518,  67  Am.  8t  Bep.  889,  the  court 
say:  "In  an  action  to  set  aside  conveyances 
for  fraud  committed  many  years  before  the 
commencement  of  the  action,  the  plaintiff 
most  allege  and  prove  the  time  when  the 
fraud  was  discovered,  and  what  the  discov- 
ery was,  so  that  the  court  may  clearly  see 
whether,  by  the  exercise  of  ordinary  dili- 
gence the  discovery  might  not  have  been 
made  before."  Where  dther  mistake,  fraud, 
or  ignorance  of  the  tacts  is  relied  upon,  and 
delay  Is  sought  to  be  excused,  tbe  allega- 
tions of  the  complaint  must  be  suffldent  to 
show  a  court  of  equity  that  the  plaintUT  has 
not  slumbered  on  his  rights,  and  that  the 
remedy  Is  invoked  within  a  reasonable  time 
after  a  discovery  was  or  ongbt  to  have  been 
made.  Pipe  v.  Smith,  5  Cblo.  148;  Famam 
V.  Brooks.  9  Pick.  212;  Bank  v.  Bank,  122 
Iowa,  737,  98  N.  W.  606;  Bank  T.  Oampbell, 
12  Ind.  42;  Casey  t.  Gregory  (Sy.)  56  Am. 
Dec.  581.  Tbe  headnote,  fully  sustained  by 
the  opinion.  In  the  case  of  Crim  v.  Hiindley, 
94  n.  a  662,  24  U  Ed.  21S.  Is  as  follows: 
"Tlie  court  affirms  the  doctrine  announced 


In  Hendrlckson  v.  Hinckley,  17  How.  443. 
16  U  Ed.  123,  that  a  court  of  Equity  will  not 
enjoin  a  Judgment  at  law  unless  the  proof 
clearly  shows  that  the  defendant  had  a  Just 
defense,  of  which  he  could  not  avail  him- 
self at  law,  or  to  which,  if  available,  he  was 
prevented  from  resorting  by  fraud  or  un- 
avoidable accident,  unmixed  with  any  fault 
or  negligence  In  himself  or  his  agent." 
When  a  person  seeks  to  enjoin  a  Judgment 
at  law,  the  specific  grounds  upon  which  tbe 
complainant's  equity  rests  must  be  distinct- 
ly set  forth,  and  It  is  indispensable  that  tbe 
complaint  show  u^on  its  face  that  the  Judg- 
ment assailed  was  not  rendered  by  reason 
of  his  own  negligence  ^in  not  making  tbe 
necessary  defense.  Neal  v.  Henderson,  72 
Oa.  209;  Brenner  v.  Alexander  (Or.)  19  Pac. 
9,  8  Am.  St  Rep.  301;  Keileher  v.  Boden.  55 
Mich.  296.  21  N.  W.  346;  Mastlck  T.  Thorn 
29  Oal.  446. 

If,  as  alleged  in  the  complaint  and  admit- 
ted by  the  demurrer,  one  of  the  warrants 
was  valid,  and  the  payee  named  in  the  other 
constructed  a  sidewalk,  for  which  be  was 
entitled  to  a  warrant  on  a  fund  created  by 
special  assessment  against  city  property,  the 
failure  to  tender  the  Just  amount  or  the 
warrant  to  which  the  defendant  was  con- 
fessedly entitled,  violates  the  maxim  that  be 
who  seeks  equity  must  do  equity. 

The  order  of  the  trial  court  sustaining  tin 
demurrer  is  affirmed. 


THBUSH  V.  QBATBILL. 
(Supreme  Court  of  Iowa.   July  12,  1006.) 

1.  Vbndob  and  Pttbchases— Hibtakx  ab  to 
Quantity— Dam  A  OES—INTEBCBT. 

A  purchaser  of  lota  "according  to  tiie  R- 
corded  plat,"  which  disclosed  a  depth  of  202 
feet  whereas  in  fact  the  lots  according  to  the 
survey,  were  only  142  feet  deep,  could  not  on 
recovering  from  his  vendor  the  difference  in 
value  between  the  land  which  be  pnrehased  and 
that  which  he  thoaght  he  purcnased,  recover 
interest  on  that  amount  where  be  had  claim- 
ed and  takea  and  held  possession  of  the  lots  to 
their  f nil  depth  of  202  feet  down  to  the  time 
of  the  trlsl. 

2.  Apfbai<— Review  or  Facts— Deoisiom  or 
LowEB  Cod  BT— Conclusiveness. 

The  decision  by  the  trial  court  of  a  ques- 
tion of  fact  made  in  passing  on  a  motion  for 
new  trial,  will  not  be  distumd  on  appeal  in 
the  absence  of  an  abuse  of  discretion. 
8.  Same— QuunoRS  Reviewable. 

The  trial  court,  in  passing  on  a  motion  for 
a  new  trial,  ordered  plaintiff  to  remit  the  in- 
terest allowed  by  the  Jury,  In  default  of  which 
remission  the  motion  would  be  sustained. 
Plaintiff  refused  to  remit  and  served  a  notios 
ot  appeal,  reciting  that  the  appeal  was  takea 
from  the  Judgment  and  order  sustaining  de< 
ftodant's  motion  for  a  new  trial,  and  requir- 
ing plaintiff  to  remit  any  entry  of  JudgiDent, 
Eela,  that  tbe  only  question  before  the  Supreme 
Court  was  the  riebt  of  plaintiff  to  recover  inter- 
est, and  plaintiff  could  not  um  on  Us  appeal 
that  tbe  court  erred  In  refusing  to  sobnut  to 
the  Jur7  certain  questions  of  damages. 

Appeal  from  District  Court;  Fottawattamlt 
County;  N.  W.  Macy,  Judges 
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AetloD  to  recorer  damaf«f  growbv  ont  of 
a  sal*  and  conveyance  of  real  ettate  trj  de- 
CeDdant  to  plaintiff.  Trial  was  had  to  a  Ju- 
ry, resulting  In  a  verdict  for  plaintiff.  A  mo- 
tion by  defendant  to  let  airtde  the  TOdlct  as 
rendered,  and  for  a  new  trial,  was  mutalned 
on  condition,  and  from  the  order  tliiiB  made 
the  plaintiff  appeals.  Affirmed. 

Clan  r.  KimbaU,  for  appellant  Saunders 
ft  Btnart,  for  appellee. 

BISHOP,  J.  In  the  rear  1883  the  defend- 
ant, then  being  the  owner  of  the  lands  In 
question,  with  others,  laid  oat  and  caused  to 
be  surveyed  and  platted  the  town  of  Under- 
w^ood,  In  Pottawattamie  county.  Aa  .relating 
to  the  particular  lots  which  are  of  the  sub- 
ject-matter of  this  contrdversy,  the  plat  of 
said  town  as  recorded  was  erroneous,  In 
that  the  depth  of  the  lota  as  shown  on  the 
plat  was  202  feet,  whereas  In  fact  the  depth 
of  the  lots  as  actually  surveyed  and  staked 
oat  was  only  142  feet.  In  the  year  1890  the 
defendant  sold  to  plaintiff,  under  written 
contract,  lots  7  to  11,  Inclusive,  In  block  12 
In  said  town,  "according  to  the  recorded 
plat,"  and  in  said  contract  agreed  to  convey 
by  warranty  deed  upon  payments  as  attpn- 
lated  for  t>eing  made.  In  February,  1888,  the 
defendant  executed  and  delivered  to  plaintiff 
a  warranty  deed  of  the  lota;  describing  them 
simply  by  lot  and  block  nnmber.  It  is  con- 
ceded that  the  survey  aa  actually  made  Is 
controlling  In  respect  of  the  alze  of  the  lots, 
and  accordingly  that  plaintiff  took  title  by 
bis  deed  to  the  depth  of  142  feet  only.  The 
ccntenticn  as  presented  by  the  petition,  and 
as  sought  to  be  sustained  by  the  evidence,  Is 
that  plaintiff  was  Induced  to  buy  the  lots 
and  pay  the  stipulated  price  by  the  repre- 
sentations of  defendant  that  such  Iota  were 
202  feet  in  depth,  which  representation  was 
false  In  the  respect  above  stated.  Among 
other  things,  the  plaintiff  seeks  to  recover 
as  damages  the  difference  In  value  of  the  lots 
as  they  are,  and  what  would  have  been  the 
value,  bad  they  been  of  the  size  represented. 
As  testified  to  by  plaintiff  as  a  witness,  the 
aggregate  of  such  difference  was  the  sum  of 
$100.  The  Issue  Involving  the  alleged  misrep- 
resentation and  damage  was  alone  sabmltted 
to  the  Jury,  and,  in  the  course  of  the  Instmc- 
tlons  given,  the  Jury  was  told  that,  If  plain- 
tiff was  found  entitled  to  recover,  interest 
should  be  allowed  upon  the  amount  found 
from  a  date  named  down  to  the  time  of  the 
trial  The  verdict  as  returned  by  the  jury 
was  for  the  sum  of  $150,  with  Interest 
aounmtlng  to  the  farther  sum  of  $10G.  In 
raling  upon  the  motion  of  defendant  fw  a 
new  trial,  this  was  the  record  made:  "It  is 
ordered  that  plalnUff  be  required  to  remit  of 
the  amount  allowed  1^  the  Jury  the  sum  of 
$108,  the  same  being  iJte  amount  of  interest 
allowed:  and  the  court  finding  that,  under 
the  rsoord  herein,  the  plaintiff  is  not  enti- 
tled to  recover  iDterest,  and  upon  plaintiff 
refusing  to  make  such  remission,  Un  ntotioo 


to  set  said*  the  -nHBst  and  tm  new  trial 
win  be  sustained,'*  etc.  Plaintiff  hsTbig  re- 
fused to  remli^  swred  his  notice  of  appeal, 
which  recited  that  the  appeal  is  taken  from 
"the  Judgment  and  order  sustaining  defend- 
antfs  motion  tor  a  new  trial,  and  requiring 
plaintiff  to  remit  any  entry  of  Judgment 
thereof,"  etc. 

The  f<H*egohig  statoment  as  to  the  record 
makes  it  clear  that  we  have  before  us  but 
one  questioQ  for  detmnlnatlon.  Conceding 
the  right  et  plaintiff  to  a  recovery  for  dam- 
ages in  diaraeter  as  claimed  by  him,  and  as 
stated  above,  was  be  entitled  to  have  inter- 
ert  on  the  amount  tliereof  as  particularly 
computed  by  the  Jury,  and  returned  as  part 
of  the  verdict?  It  Is  evldmt  to  our  minds 
that  the  negative  holdli^  of  the  court  was 
predicated  upon  tbe  evidence  appearing  in 
the  record  tmdii^  to  prove  that  plaintiff 
made  claim  under  his  ctmtract  and  deed  to 
the  lots  as  designated  of  the  full  depth  of  303 
feet,  and  tiiat  be  took  possession  conform- 
ably to  his  claim,  and  retained  the  same 
down  to  the  time  of  the  trial.  Assuming 
aneh  to  be  the  fttets,  it  is  clear  that  interest 
was  not  recoverable.  Sutherland,  Damages 
(8d  Ed.)  I  616;  Wood  v.  Goal  Co.  (111.)  9S 
Am.  Dec.  654. 

As  to  the  fact  of  possession  by  plsintlff, 
it  was  tor  the  Mai  court,  in  the  first  In- 
stance, to  draw  a  contusion  from  the  evi- 
dence; and  In  ancb  cases  ttiere  can  be  no 
interference  upon  appeal,  except  an  abuse 
of  discretion  is  made  to  ai^ear.  The  Instant 
record  does  not  warrant  us  in  concluding  thst 
tbe  dlscFettoaary  powers  of  tbe  court  were 
abused. 

By  allegation  and  by  evidence  offered  oa 
the  trial,  platotiff  assorted  and  insisted  upon 
damages  resulting  fnmi  the  misrepresenta- 
tion alleged,  other  and  in  Edition  to  those 
arising  out  of  difference  In  values-^s  that 
he  tiad  been  init  to  tfie  expense  of  litigation 
In  endeavoring  to  have  a  street  opened  up, 
etc  Complaint  is  now  made  in  argument  of 
the  refusal  of  the  court  to  submit  to  the  Jury 
any  question  respecting  the  matter  of  such 
claim  for  damages.  It  Is  apparent  to  our 
minds  that  under  the  state  of  the  record, 
the  subject-matter  of  such  complaint  cannot 
be  considered.  Plaintiff  did  not  move  for  a 
new  trial.  His  attitude  is  one  of  resistance 
to  a  new  trial,  and  he  appeals  only  because 
a  new  trial  was  awarded. 

We  conclude  ttiat  the  record  discloses  no 
reversible  error,  and  the  ruling  and  order  ap- 
pealed from  are  therefore  affirmed. 


JONES  V.  BTINGTON.  District  Judge. 

(Supreme  Court  of  Iowa.    July  12,  1905.) 

1.  Intoxicating  liiQUoas  —  Tioultioh  or 
Law— BuKDEN  or  Psoor. 

While  a  liquor  dealer  complained  of  fOr 
vlolatlDK  HbB  mulct  law  must  show  performance 
of  all  tboee  things  which  are  made  conditions 
precedent  to  the  openiDg  of  a  saloon,  and  that 
the  physiea]  aspects  of  Us  place  at  boilnesa 
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oonform  to  the  requirements  of  tbe  law,  yet 
the  complaining  party  must  affirmatively  sliow 
any  violation  of  the  law  involving  matters  of 
conduct,  Buch  as  illegal  sales,  etc. 
2.  Sahb— PuTsicAi.  Aspect  of  Saiaoh— Rx- 
quiBEUEnxs  of  Mulct  Law. 

The  provision  of  the  mulct  law  reqniring 
a  liquor  business  to  be  carried  on  in  one  room, 
having  but  one  entrance,  and  that  upon  a  pub- 
lic street,  is  violated  by  the  maintenance  of  a 
saloon  having  a  barroom  proper  connected  by  a 
window  with  other  rooms  on  the  main  flotv  of 
the  building,  and  also  connected  by  a  stairway 
with  a  basement  in  which  liquors  are  kept,  ana 
which  in  turn  is  connected  with  other  rooms  in 
the  building,  and  through  them  with  a  side 
street  by  another  and  separate  flight  of  stairs. 
8.  Same— Pbesence  of  Minors. 

The  provision  of  the  mulct  law  that  no 
minor  shall  be  allowed  in  a  barroom,  and  no 
person  shall  be  allowed  behind  the  bar  except 
those  whose  names  are  listed  with  the  county 
auditor,  applies  to  a  son  of  the  proprietor,  aa 
well  as  to  other  persons. 

Action  of  certiorari  originally  brought  In 
this  court  to  determine  the  correctness  of 
certain  proceedings  had  before  tbe  defend- 
ant, as  judge  of  the  Eighth  Judicial  District, 
and  all  as  more  folly  stated  In  the  opinion. 
Annulled. 

Milton  Bemley,  Cor  plaintiff.  Banck  ft 
Bradley,  tor  defendant. 

BISHOP,  J.  It  ai^eara  that  In  April,  18(M> 
an  action  In  equity  was  brought  in  the  John- 
son district  court  against  one  Joseph  Bettag, 
chai|;Ing  him  with  maintaining  an  Intoxicat- 
ing liquor  nuisance  on  certain  premises  in 
the  town  of  Oxford  in  said  connty.  Such 
proceedings  were  had  in  said  action  that 
there  was  a  decree  for  permanent  Injunction. 
It  was  provided  In  the  decree,  however,  that 
a  writ  of  abatement  should  not  Issue  for  30 
days,  and  not  thereafter  provided  that  Bett^ 
comply  In  all  respects  with  the  mulct  saloon 
law  In  the  arrangement  and  conduct  of -his 
place  of  biulness.  In  Bfarch,  1805.  this 
plaintiff  filed  an  Information  cha^ng  the 
said  Bettag  with  violating  said  Injunctlonal 
decree,  and  praying  for  his  arrest  to  answer 
as  fOr  contempt,  and  to  show  cause  why  a 
wilt  of  abatement  should  not  Issue.  A  war- 
rant was  duly  issued,  and,  upon  being 
brou^t  in,  Bettag  filed  answer,  denying  gen* 
orally.  A  hearhog  was  had,  the  evidence  of 
witnesses  being  taken  and  reported  the 
offlfdal  shorthand  r^urter,  at  the  close  of 
which  the  defendant  was  found  guiltless  and 
was  discharged.  The  Instant  proceedings 
were  then  commenced  in  this  court 

The  return  of  the  defendant  includes,  in 
addition  to  the  papers  filed  and  the  record 
entries,  the  evidence  takrai  upon  .the  hearing 
tav  contempt.  Therefrom  it  appears  without 
conflict  that  Bettag  was  conducting  a  saloon 
and  engaged  in  the  sale  of  intoxicating  liq- 
uor at  Oxford  at  the  time  the  Information 
was  filed.  There  was  no  attempt  on  his  part 
to  make  proof  that  those  general  require- 
ments of  the  mulct  law  which  are  in  the  na- 
ture of  conditions  precedent  had  been  com- 
piled with.   On  the  contrarj*,  the  hearing 


seems  to  have  proceeded  upon  the  theory 
that  Uie  law  had  been  put  in  force  in  tbe 
town,  and  the  evidence  pro  and  con  was  ad- 
dressed to  tbe  sole  question  whether,  in  con- 
ducting bis  saloon,  Bettag  had  observed  tbe 
requirraents  of  tbe  law  bavlng  direct  rela- 
tion to  tbe  character  of  bis  place  of  business, 
and  the  matter  of  his  conduct  In  operating 
tbe  same. 

Counsel  for  tbe  Instant  plaintiff  take  the 
position  that,  having  made  proof  of  the  ke^ 
ing  for  sale  and  selling  of  intoxicating  liquor, 
tbe  burden  was  cast  upon  Bettag  to  show 
full  compliance  with  all  the  requirements  of 
law  necessary  to  legal  operation,  and,  in  a 
qualified  sense,  we  may  concede  tb^  position 
to  be  well  taken.  Without  doubt,  a  dealer 
must  take  tbe  burden  of  showing  perform- 
ance of  all  those  things  which  are  In  their 
nature  conditions  precedent  to  the  opening  of 
a  saloon,  and  it  is  not  going  too  far  to  re- 
quire him  to  show  that  tbe  physical  ai^ects 
of  bis  place  of  business  conform  to  tbe  re- 
quirements of  the  law.  But  it  is  for  tbe  com- 
plaining party  in  all  cases  to  show  violationa 
of  the  law  Involving  matters  of  conduct  only, 
as  that  sales  were  made  to  minors,  or  on  Sun- 
day, eta  The  record  before  us,  however, 
does  not  require  that  we  draw  any  nice  dis- 
tinctions as  to  the  burden  of  proof.  Conced- 
ing the  mulct  law  to  be  In  force,  we  find 
positive  proof  that  the  requirements  thereof 
were  not  being  complied  with  by  Bettag,  both 
in  respect  of  the  physical  character  of  his 
place  of  business,  and  as  to  bis  conduct  of 
such  place.  The  law  requires  that  the  busi- 
ness shall  be  carried  on  in  one  room,  having 
but  one  entrance,  and  that  upon  a  public 
street  Bettag  had  at  least  two  rooms — a 
barroom  prapeK,  and  a  basement  room  under^ 
neath  In  which  Uquws  were  kept,  tbe  two 
being  connected  by  a  fl^ht  of  stairs.  And. 
further,  it  appears  that  the  basement  room 
was  connected  with  other  rooms  to  tbe  build- 
ing, and  through  them  into  a  side  street  by 
another  and  separate  flight  of  stairs.  In  ad- 
dition to  tUs,  there  was  near  the  rear  end 
of  tbe  barroom  an  opening  Id  tbe  wall.  In 
character  a  window,  through  which  com- 
munication could  be  had  with  other  rooms 
on  the  main  floor  of  the  building.  As  to  tbe 
conduct  of  tbe  place,  there  is  undisputed  evi- 
dence of  sales  of  liquor  to  a  minw;  then  Is 
evidence  that  tbe  minor  son  of  Bettag  was 
frequently  in  the  saloon  and  btitdnd  tbe  bar; 
and  there  Is  evidence  that  Ibe  hours  specified 
In  the  statute  wItlUn  which  a  saloon  may  be 
kept  open  were  not  strictly  observed.  Coun- 
sel for  defendant  seem  to  think  that  tbe  aphrit 
of  the  law  was  not  -violated  by  the  presence 
of  tbe  mbun  son  of  Bettag  behind  the  bar. 
We  think  otberwise.  It  Is  tbe  mandate  of 
tbe  stetote  that  "no  minw  shall  be  allowed 
In  tbe  room,"  and  no  person  shall  be  allowed 
bebtod  tbe  bar  except  tbose  wbose  namea  are 
listed  with  the  county  auditor.  The  children 
of  the  keeper  of  the  place  come  wltbln  tbe 
prohil^tlon.  as  well  as  tbe  ^Idren  of  hla 
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ndghbor.  And  the  namu  therefor  are  not 
different  In  any  mateslal  respect  Ai  to  tbe 
mattoar  (tf  Uie  opening  and  dosing  at  tbe  aa- 
loon,  the  evidence  la  aomewhat  In  conflict 
and.  If  thla  vreee  all,  ire  ahouM  liesltate  be- 
fon  aasnmlng  to  condemn.  It  la  sufficient, 
however,  to  ny  that  In  the  otlur  rettpecta 
mentioned  the  eridence  la  dear  and  satis- 
factory, and  thereupon  ve  may  Justify  the 
coDdosion,  wlilcb  we  reach,  that  contempt  of 
the  Injunction  decree  was  made  out,  and 
there  afaonld  have  been  judgment  accoidlng- 
ly.  See  the  caaea  dted  In  Bell  t.  Hamm 
aowa)  101  N.  W.  476. 

The  otder  of  discharge  as  entered  in  the 
proceedlnga  tar  contempt  In  anestlon  Is  an- 
Qolled,  and  snch  turthar  proceedlnga  are  di- 
rected to  he  had  In  that  behalf  as  by  law 
provided. 

Annulled. 


HAOE  T.  H.  A.  BOBDKBB  &  GO. 
(Supreme  Oout  of  Iowa.   July  Hi  1906.) 

1.  Mares  and  Sxbvaht— Ivjuana  to  Scbt- 

AKT—FvLLOvr  Sebvahtb— Statdtes— Rail- 

BOAD8— OONSTRtJCnON  ColfPANIBS. 

Where  a  railroad  constrnctlon  company  In 
tho  performance  of  its  work  constructed  a  tem- 
porary track  along  the  line  of  the  trade,  and 
operated  tbereon  trains  of  damp  cars,  moved 
by  small  engines,  by  wliich  device  tbe  eartb 
excavated  from  the  cuts  was  tranaimrted  and 
deposited  on  the  fills,  such  company  was  en- 
n^ed  in  "operating  a  railway,  within  Coda 
IwT,  I  2071,  providing  that  every  corporation 
operating  a  railway  snail  be  liable  to  Its  em- 
ployte  for  all  damages  sustained  in  conse- 
qoence  of  the  neglect  of  other  employto  in  any 
manner  connecteu  with  the  use  and  opraation 
of  the  railway. 

2.  Sake  —  Nkqliqence  —  Etidxmce— Ques- 
non  roB  Jubt. 

Where,  in  an  action  against  a  railroad  con- 
Btractlon  company  for  Injuriea  to  a  minor  em- 

Slojif  consisting  of  the  amputation  of  hia  leg 
y  a  train  while  caught  in  the  angle  of  an  un- 
blocfaed  switch  at  night,  there  waa  evidence  that 
plaintiff  was  pJaceci  In  charge  of  the  switch 
without  warning  or  ingtroction  concerning  the 
danger  of  sudi  acddenta ;  that  tbe  engine  which 
ran  over  plaintiff  was  not  supplied  with  any 
headlight,  except  an  ordinary  lantern;  that 
plaintiff,  though  having  applied  for  a  lantern 
widi  which  he  might  have  signaled  tbe  train, 
had  been  furnished  with  none;  and  that  the 
bralceman  on  tbe  train  discovered  plaintiff's  dan- 
ger, and  signaled  the  train  to  stop  in  time  to 
nave  prevented  the  injury,  had  proper  care 
bem  ezerdaed — whether  defendant  was  goUty 
of  negllgaice  was  for  tbe  jury. 

3.  Save — CoNTaiBUTOBT  Xeolioencb. 

Where  plaintiff,  a  young  and  inexperienced 
boy,  having  been  oreTionsIy  employed  on  a 
farm,  waa  engaged  oy  driendant  railroad  con- 
struction company  as  a  water  carrier  and  chore 
boy,  and  thereafter  waa  placed  in  charge  of  a 
■witch,  at  which  he  was  injured  at  night  by 
having  hia  leg  run  over  by  a  train  while  caugbt 
In  tho  angle  of  an  onblocKed  switch,  and  he  bad 
reo^ved  no  instmctiona  with  reference  to  such 
danger,  he  waa  not  guilty  of  eontrilnitory  neg- 
ligence aa  a  matter  of  law. 

4.  SAXS-'AssmnED  Risk— Pueadiho. 

In  an  action  for  injuries  to  a  servant,  as- 
sumption of  risk,  arising  from  defendant's  neg- 
ligenca^  is  an  affirmative  defense,  whidi  de- 


fendant la  bonnd  to  plead  and  aostaln  by  a  pre- 
ponderance of  the  evidence. 

[Bd.  Note. — For  cases  in  point,  see  voL  34, 
Gent.  Dig.  Master  and  Servant,  SI  858.  807.] 

6.  BaUE— NEGLtOBITCE  OF  MASTBB. 

Risks  assumed  by  an  empit^e  do  not  In- 
dude  those  arising  out  of  the  negUgoace  of 

the  mBBter. 

[Ed.  Note.— Fw  cases  In  point,  see  vd.  S4, 
Omt  Dig.  Blester  and  Semmt,  I  I»8J 

0.  Same— Evidence. 

Where  plaintiff,  a  yonng  boy,  without  any 
practical  knowledge  or  experience,  was  em- 
ployed by  defendant  railroad  crasti^ction  com- 
pany as  a  switch  tender,  and  was  injured  by 
the  negligent  operation  of  one  of  its  trains 
while  bis  foot  was  caugbt  In  tbe  angle  of  an  un- 
blocked switcb,  plaintiff  did  not  assume  the 
risk  of  audi  mjnry  as  a  matter  of  law. 

(Ed  Note. — For  cases  fn  point,  see  vol.  81, 
Gent  IMe.  Master  and  Servant,  H  601-fi09, 
lOTl^lOM^l 

7.  Same— HABMuaa  Ebbob. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant of  a  railroad  construction  company,  the 
jury  properly  found  tluit  detendant  waa  op- 
erating a  railroad,  and  therefore  was  liable, 
though  plaintiff's  injury  was  caused  by  the  act 
of  a  fellow  servant,  as  provided  by  Code  1897. 

5  2071,  defendant  was  not  banned  by  the  snb- 
mission  of  such  question  to  tbe  jury,  which  the 
court  should  have  determined  in  the  affirmative, 
aa  a  matter  of  law. 

Appeal  from  District  Court,  Wapello  Coun- 
ty; M.  A.  Roberts,  Judge. 

Action  at  law  to  recover  damages  for  a  per- 
sonal Injury.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

McEIroy  &  HcBlroy,  for  appellant.  Jaqnes 

6  Jaquea,  for  appellee. 

WEAVER,  J,  It  appears  without  dispute 
that  defendant  la  an  Ullnda  corporation,  and 
at  the  time  of  the  accident  in  question  was 
engaged  In  grading  a  line  of  railroad  tor  the 
use  of  another  corporation  to  Wapdio  county, 
Iowa.  In  the  performance  of  this  worlc,  de- 
fendant constructed  a  temporary  track  along 
the  line  of  the  grade,  and  operated  thereon 
traina  of  dump  caia,  moved  by  small  en- 
gines, by  which  device  the  earth  excavated 
from  the  cnte  was  tranapwted  and  d^toslted 
upon  the  fills.  To  enable  the  trains  te  pass 
each  other,  switches  and  dde  tracks  wm 
made  use  of  at  convenlmt  potote  npon  the 
line.  Tbe  plaintUt  waa  first  employed  by 
tbe  defendant  as  a  water  carrier  or  chore 
boy,  and  thereafter  was  put  In  cfau^  of  one 
ot  the  suritebM.  The  woric  ms  being  car- 
ried on  day  and  night,  the  plaintiff  being  on 
the  night  shift  Durtog  the  night  the  line 
was  illuminated  to  some  extent  by  lucan- 
^acent  electric  lights.  While  thus  employ- 
ed on  or  abont  August  16,  1902,  the  plaintiff 
had  occasion  to  go  some  distence  from  the 
swltoh  stend  to  procure  a  boe  with  which  to 
dean  the  dirt  from  tbe  frogs,  and  as  he  re- 
turned he  stepped  or  stumbled  in  such  a  man- 
ner that  hia  foot  was  caught  between  the 
main  rail  and  awltdi  rail,  and  before  he 
could  extricate  himself  th««from  an  ap- 
proaching train  ran  upon  or  over  him  to  such 
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ft  mannor  as  to  crash  his  1^  and  necessi- 
tate an  amputatloii.  Negligence  Is  charged 
against  tbe  defendant  and  Its  employte  In 
falling  to  properly  block  the  frogs  and  guard 
rails  of  the  switch,  falling  to  have  a  proper 
headlight  upon  tbe  engine  which  mored  the 
train,  failing  to  furnish  plaintiff  with  a  lan- 
tern by  which  he  could  have  signaled  the 
englneman  to  stop  the  train,  falling  to  stop 
the  train  upon  signal  of  a  brakeman  who  had 
discovered  the  plaintiff's  peril,  and  falling  to 
properly  Instruct  the  plaintiff  as  to  his  du- 
ties and  the  dangers  to  which  he  was  ex- 
posed. 

1.  Tbe  first  and  principal  contention  of  the 
appellant  is  that  It  Is  not  a  railway  com- 
pany, and  at  the  time  of  the  plaintUTs  In- 
Jury  was  not  "operating  a  railway,"  within 
the  meaning  of  Code,  S  ^)71,  and  Is  therefore 
not  liable  to  the  plaintiff  for  any  Injury  he 
may  have  sustained  by  tbe  negligence  of  his 
co-employ6s.  The  statute  referred  to  pro- 
vides that  "every  corporation  operating  a 
railway  shall  be  liable"  to  its  employes  for 
all  damages  sustained  in  consequence  of  the 
neglect  or  willful  wrongs,  whether  of  com- 
mission or  omission,  of  the  agents,  engineers, 
or  other  employes  of  the  corporation,  when 
soch  negligence  or  wrong  la  In  any  manner 
connected  with  the  use  and  operation  ^f  the 
railway.  It  Is  also  further  provided  (Code, 
S  2039)  that  "all  the  duties  and  IlabUltles  Im- 
posed by  law  upon  corporations  owning  or 
operating  railways  shall  apply  to  all  lessees 
or  other  persons  owning  or  operating  such 
railways  as  fully  as  if  they  were  expressly 
named  therein  and  any  action  which  might 
be  brought  or  penalty  enforced  against  such 
corporation  by  virtue  of  any  provisions  of 
law  may  be  brought  or  enforced  against  such 
lessees  or  other  persons."  If,  therefore,  the 
appellant,  In  constructing  a  temporary  track, 
and  operating  thereon  locomotives  and  trains 
for  hauling  the  earth  used  In  building  the 
grade,  was  "operating  a  railway,"  !t  follows, 
of  necessity,  that  under  the  statute  cited  the 
fellow-servant  doctrine  can  have  no  applica- 
tion to  this  case.  The  usual  reason  advanced 
in  Justification  of  this  class  of  legislation  has 
been  that  persons  so  employed  are  exposed 
to  great  and  unusual  hazard,  and  in  tbe  exer^ 
else  of  its  police  power  the  state  Is  Justified 
In  making  special  rules  and  regulations  for 
their  protection.  Tbe  hazards  against  which 
this  protection  Is  provided  do  not  depend 
upon  whether  the  corporation  is  engaged  in 
transporting  passengers  and  freight  for  pub- 
lic accommodation.  They  exist  wherever 
men  are  employed  to  move  or  operate  loco- 
motives  and  trains  from  place  to  place  upon 
a  track  constructed  for  that  purpose.  The 
work  of  loading  and  unloading  and  coupling 
and  uncoupling  cars,  the  making  up  and 
movement  of  trains,  the  operation  of  switch, 
es,  and  all  the  perils  which  accompany  the 
handling  of  these  ponderous  Instmmentall- 
tlee  of  transportation,  are  no  less  great  be- 
cause the  owner  of  tbe  tracks,  cars,  and  en< 


glnes  Is  employing  tiiem  In  and  about  some 
private  enterprise,  than  would  be  the  case 
If  he  were  doing  similar  labor  by  slmllsr 
means  In  the  capacity  of  a  common  carrier. 
This  principle  we  have  recognized  in  numer- 
ous decisions.  For  Instance,  It  has  been  held 
that  the  use  of  a  locomotlTe  to  pull  a  r^pe 
or  cable,  by  which  the  transfer  of  iron  rails 
from  one  car  to  another  was  accomplished, 
was  a  part  of  the  hazardous  business  of  op- 
erating a  railroad.  Stebblns  t.  B.  IL,  ItS 
Iowa,  518,  90  N.  W.  856.  A  somewhat  sim- 
ilar proposition  was  affirmed  In  Williams  t. 
E.  R.,  121  Iowa,  270,  96  N.  W.  7T4.  See.  al- 
so. Nichols  T.  R  B.,  60  Minn.  819,  62  N.  W. 
386.  Still  more  directly  in  point  is  the  case 
of  McKnIght  T.  Construction  Co.,  43  Iowa, 
406.  In  that  case  the  defendant  company, 
being  engaged  in  the  work  of  building  a  rail- 
road for  another  corporation,  was  sued  by  aa 
employe  for  injuries  occasioned  to  bim  by  the 
n^Ugence  of  a  fellow  servant.  In  the  man- 
agement of  a  gravel  train  used  in  hauling 
material  for  the  grade.  There,  as  In  the 
present  Instance,  the  defendant  insisted  that, 
within  the  meaning  of  the  statute,  It  wu  not 
operating  a  railway,  and,  in  pursuance  of 
that  theory,  asked  the  court  to  instruct  the 
Jury  as  follows:  "(1)  •  •  •  If  you  find 
that  defendant  was  engaged  only  In  the  busl- 
ness  of  filling  the  roadbed,  constructing  aide 
trails  and  riprap,  such  business  would  not 
constitute  defendant  a  corporation  engaged 
in  (grating  a  railroad.  (2)  The  mere  fact 
that  defendant  used  a  train  of  cars  propelled 
and  operated  by  a  steam  locomotive  for  the 
purpose  only  of  hauling  gravel  or  other  ma- 
terial to  fill  up  the  trestlework  where  the  in- 
jur; complained  of  took  place  does  not  prove 
that  defendant  was  engaged  In  operating  a 
raUroad."  These  instructions,  It  will  be  no- 
ticed, state  In  apt  and  clear  terms  the  sub- 
stance of  tbe  rule  for  which  appellant  here 
contends.  The  trial  court  refused  these  re- 
quests, and  instructed  the  Jury  as  follows: 
"If  you  find  that  the  defendant  at  the  time 
of  the  injury  complained  of  was  operating 
the  train  on  Its  own  account  for  tbe  purpose 
of  constructing  the  railroad  In  question,  then, 
for  the  purpose  of  this  suit.  It  was  operating 
a  railroad.  •  •  *  If  you  find  that  the  de- 
fendant at  the  time  of  tbe  Injury  was  operat- 
ing the  train  In  question  on  Its  own  account, 
and  that  plaintiff  vras  an  employe  of  the  de- 
fendant on  said  train,  and  that  by  the  negli- 
gence of  the  defendant  he  was  thrown  from 
the  train  and  Injured,  and  that  he  did  not 
by  his  own  negligence  contribute  to  the  caus- 
es which  produced  his  Injury,  then  be  is  en- 
titled to  recover."  The  plaintiff  recovered 
Judgment,  and  on  appeal  the  rulings  of  the 
trial  court  were  nphdd  is  correct  statements 
of  the  law.  We  think  there  is  no  l(^cal  dis- 
tinction to  be  drawn  between  the  rule  there 
approved  and  the  one  applied  by  the  district 
court  in  tbe  trial  of  the  case  now  before  us. 
To  hold  with  the  appellant  on  tbis  question 
Is  to  overrule  the  precedent  furnished  by  tbe 
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McKnlght  Case,  and  tbla  we  are  unwilling  to 
do.  The  words  used  by  Adams,  J.,  In  the 
opinion  referred  to,  may  well  be  adopted  by 
us  as  applicable  to  the  facts  presented  by  the 
present  record:  "The  defendant  was  not  op- 
erating a  railroad  In  the  sense  of  doing  the 
business  for  which  It  was  designed — the  car- 
rying of  passengers  and  freight.  It  was 
merely  running  trains  over  It  as  a  part  of 
the  means  employed  In  building  it  •  •  • 
It  we  were  to  throw  out  of  consideration  the 
spirit  and  object  of  the  statute,  and  look  only 
to  a  critical  construction  of  its  language,  we 
might  concede  that  It  would  bear  the  mean- 
ing which  tlie  appellant  would  put  upon  it 
The  Legislatnre,  however,  has  seen  fit,  in 
consideration  of  the  exceptional  hazards  of 
the  business  of  operating  a  railroad,  to  abro- 
^te  in  respect  to  that  business  the  common- 
law  mle  that  an  employ^  cannot  recover 
against  his  employer  for  an  Injury  received 
through  the  negligence  of  a  co-empIoy&  The 
running  of  a  special  train  over  a  railroad  is 
operating  It,  in  a  restricted  sense.  For  snch 
a  purpose,  as  weU  as  In  the  general  business 
of  the  road,  a  number  of  persons  must  be 
employed,  each  dependent  for  Ms  safety  up- 
on the  skill  and  fidelity  of  others.  We  are 
of  the  opinion,  therefore,  that  the  running  of 
special  trains  over  a  railroad  by  a  construc- 
tion company,  in  constructing  It,  is  operating 
the  railroad,  within  the  meaning  of  section 
1307  of  the  Code  of  1873."  This  conclusion 
appears  also  to  have  the  support  of  the  bet- 
ter reasoned  cases  to  which  our  attention  has 
been  called  from  other  Jurisdictions.  Schus 
T.  Powers-Simpson  Go.  (Minn.)  89  N.  W.  68; 
Kline  V.  Iron  Ca  (Minn.)  100  N.  W.  681;  C. 
K.  W.  R.  Co.  V.  Tottan  (Kan.  App.)  42  Pac. 
269;  Boe  v.  Winston  (Minn.)  00  N.  W.  122; 
Johnson  v.  K.  K.,  43  Minn.  222,  46  N.  W. 
150,  8  L.  R.  A.  419.  See,  also,  Glandon  t. 
B.  B.,  68  Iowa,  457,  27  N.  W.  4S7.  In  the 
Kline  Case,  above  cited,  the  defendant  was 
operating  a  narrow-gauge  line,  with  light  en- 
gines and  dump  cars,  for  the  purpose  of  ex- 
cavating and  removing  earth,  substantially 
after  the  manner  described  In  the  present 
case.  Under  a  statute  not  so  broad  In  Its 
language  as  our  own,  the  Minnesota  court 
held  that  the  defendant  was  operating  a  rail- 
road, within  the  meaning  of  the  law.  That 
court  insists  with  much  force  that  the  law 
which  abrogates  the  fellow-servant  doctrine 
as  to  railway  business  can  be  held  constitu- 
tional and  valid  only  because  of  the  peculiar 
hazard  attaching  to  snch  employment  and 
that,  therefore,  In  applying  the  statute,  we 
have  to  inquire  not  whether  the  defendant  la 
a  railroad  corporation  In  the  general  sense  of 
the  term,  but  whether  the  labor  in  which  the 
employ^  was  engaged  at  the  time  of  his  In- 
jury was  such  as  exposed  him  to  the  hazards 
which  are  peculiar  to  the  operation  of  a  rail- 
road. As  tersely  put  by  Mitchell,  J.,  In  the 
Johnson  Case,  supra:  "If  a  distinction  is  to 
ba  made  as  to  the  liability  of  employers  to 
the  employtet  It  moat  be  based  optm  a  dUfw* 


ence  In  the  nature  of  their  employment,  and 
not  of  their  employers.  One  rule  of  liability 
cannot  be  established  for  railway  companies 
merely  as  such,  and  another  for  other  em- 
ployers under  like  circumstances.**  It  la  to 
be  conceded  that  the  courts  are  perhaps  not 
In  entire  harmony  on  this  proposition,  but 
the  difference  has  apparently  been  brought 
about  by  varying  Interpretations  of  local  stat- 
utes. 

The  cases  coming  the  nearest  to  sustnln- 
ing  the  contention  of  the  appellant  are  Wil- 
liams V.  Lumber  Co.  (G.  C)  113  Fed.  382; 
McKlvergan  v.  Lumber  Co.  (Wis.)  102  N.  W. 
333;  Ellington  v.  Lumber  O).,  93  Ga.  63,  10 
S.  B.  21;  White  v.  Kennan,  83  Oa.  34S,  9 
8.  EL  1082;  BaUey  v.  Oarbutt  112  Qa.  288, 
37  S..B.  360.  It  appears  that  the  statutes 
modifying  the  fellow-servant  rule  In  Wiscon- 
sin and  Georgia  make  it  applicable  to  "rail- 
way corporations"  only,  and  the  courts  of 
those  states  are  Inclined  to  the  view  that  un- 
lesB  the  employer  is  In  fact  a  corporation 
owning  or  operating  a  line  of  railway  doing 
business  as  a  common  carrier,  It  Is  not  with- 
in the  scope  of  the  statute.  Our  statute,  un- 
like those  of  Georgia  and  Wisconsin,  Is  not 
confined  to  "railway  corporations,*'  but  ex- 
tends to  "every  corporation"  or  "person**  op- 
erating a  railway.  Code,  n  2039,  2071.  And 
unless  we  are  to  emasculate  the  statute  by 
construction,  every  corpwatlon  or  Individual 
undertaking  to  do  business  or  carry  on  a 
work  which  exposes  Its  employes  to  the  haz- 
ards peculiar  to  railway  operation,  whether 
It  be  In  the  common  carriage  of  freight  and 
passengers,  or  confined  to  the  transportation 
of  materials  for  the  private  use,  advantage, 
or  benefit  of  the  proprietors,  must  be  held 
liable  for  the  negligence  of  Its  employes  In 
and  about  snch  business.  In  short  the  lia- 
bility of  a  defendant  under  the  statute  de- 
pends alone  upon  the  nature  of  the  hazard 
to  which  the  employe  is  exposed,  and  not 
upon  the  technical  character  or  purpose  of 
the  buslnesa  being  done  by  the  employer. 
Most  of  the  authorities  cited  by  the  appellant 
upon  this  branch  of  the  controversy  are  cas- 
es in  which  the  courts  have  held  that  stat- 
utes relating  generally  to  the  regulation  of 
railroads  and  railroad  companies  are  not  ap- 
plicable to  street  railways.  But  we  do  not 
regard  these  cases  as  In  point  Street  rail- 
ways, as  they  existed  at  the  date  of  this 
legislation,  did  not  come  within  the  reasons 
which  underlie  and  support  Code,  i  2071,  and 
other  statutes  of  like  nature.  "Employes  on 
such  roads  are  not  exposed  to  such  hazards, 
risks,  and  dangers  as  are  the  employes  of 
railroad  corporations  proper."  Schus  v.  Pow- 
ers-Simpson Co.,  supra.  Street  railway  cor- 
porations do  not  ordinarily  operate  long  or 
heavy  trains.  Their  cars  are  run  at  compar- 
atively low  rates  of  speed,  are  easily,  control- 
led, and,  generally  speaking,  their  employes 
are  exposed  to  neither  the  kind  nor  the  de- 
gree of  hazard  which  Is  encountered  by  one 
who  wo^  upon  aDd  about  a  railroad,  whoe 
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beary  traiDfl  operated  by  ateam  locomotlTes 
are  maae  use  of. 

There  was  no  error  in  the  rulings  of  the 
trial  court  in  this  respect. 

2.  We  are  unable  to  agree  with  counsel 
for  the  appellant  that  there  Is  no  evidence  of 
negligence  on  Its  part  It  may  be  noted  at 
this  point  that  the  court  did  not  submit  to 
the  Jury  tbe  question  of  the  defendant's  al- 
leged negligence  In  falling  to  block  tbe 
switch,  but  confined  Its  InvesttgatloQ  to  oth- 
er charges.  The  evidence  tends  to  show  that 
plaintiff  was  a  boy  who  bad  been  reared  up- 
on a  form,  and,  until  entering  the  defendant's 
service,  had  no  experience  In  operating  a 
switch,  or  In  other  work  ui>on  or  about  a 
railway,  and  that  be  was  placed  in  charge  of 
the  switch,  and  bad  continued  ^therein  with- 
out any  warning  or  inatmctlons'from  the  de- 
fendants or  others  concerning  the  danger  of 
such  accidents  as  that  In  which  be  was  in- 
jured. There  was  also  testimony  from  which 
the  Jury  might  have  found  that  the  engine 
which  ran  over  plaintiff  was  not  supplied 
with  any  headllgbt,  except  an  ordinary  lan- 
tern; that  plaintiff,  although  he  bad  applied 
for  one,  bad  been  given  no  lantern  for  use 
in  and  about  the  work,  or  for  signaling  ap- 
proaching trains;  and  that  the  brakeman  up- 
on tbe  train  discovered  the  plaintiff's  dan- 
ger and  signaled  tbe  train  to  stop  in  time 
to  have  prevented  the  Injury,  bad  proper 
care  been  exercised.  It  Is  true  that  some  of 
these  propositions,  and  particularly  the  last 
mentioned,  were  vigorously  denied  by  the 
appellant's  witnesses,  but  as  to  none  of  them 
was  there  such  an  absence  of  testimony  as 
would  Justify  tbe  court  In  refusing  to  sub- 
mit the  question  to  tbe  Jury.  It  may  be  true, 
as  contended  by  counsel,  that  reasonable  care 
for  the  lives  of  Its  employes  did  not  require 
the  defendant,  in  operating  Its  line  at  night, 
to  provide  any  beadll^cht  for  Its  engine,  or 
to  anticipate  the  possibility  that  a  boy  pla- 
ced In  charge  of  the  switch,  without  a  lan- 
tern to  guide  hie  steps,  might  be  caught  In  a 
frog  or  angle  of  the  converging  rails;  but 
we  are  not  disposed  to  announce  It  as  a  rule 
of  law  applicable  to  all  cases.  In  this  as  In 
moat  other  cases  the  question  of  reasonable 
care  depends  upon  the  peculiar  circumstan- 
ces attending  the  particular  act  or  omission 
under  consideration,  and  Is  for  the  determina- 
tion of  the  Jury.  So,  also,  as  to  the  question 
of  contributory  negligence.  The  rule  stated 
by  counsel,  that  plaintiff  was  'Required  to 
use  all  reasonable  care  to  acquaint  himself 
with  tbe  nature  of  bis  employment,  tbe  work 
he  was  engaged  in,  and  the  dangers  to  be 
guarded  against,"  may  be  accepted  as  em- 
bodying the  law  applicable  to  tbe  case;  but 
unless  the  material  circumstances  are  undis- 
puted, and  such  that  all  fair-minded  Intelli- 
gent persons  must  draw  therefrom  the  same 
conclusion.  It  still  remains  for  the  Jury  to  say 
whether  be  was  In  fact  In  the  exercise  of 
ordinary  and  reasonable  care  for  his  own 
safety.    His  minority  and  inexperience  did 


not  relieve  him  of  the  duty  of  exercising 
such  reasonable  care,  bnt  reason  and  Justice 
do  not  require  from  the  yoong  and  unsopbis- 
ticated  the  same  soundness  of  Judgment  or 
quickness  of  apprehension  as  may  properly 
be  expected  in  persons  of  maturer  years  and 
wider  experlrace.  Whether,  in  view  of  all 
the  circumstances,  plaintiff  exercised  tbe  rea- 
sonable care  which  may  fairly  be  demanded 
of  boys  of  his  age  and  experience  is  pecul- 
iarly a  fact  question,  on  which  the  court 
could  not  have  directed  a  verdict  without 
palpable  Invasion  of  the  province  of  the  Jury. 

3.  Appellant  argues  that  the  court  should 
have  held,  as  a  matter  of  law,  that  plaintiff 
assumed  the  risk  of  such  Injuries  as  he 
claims  to  have  sustained.  Assumption  of  the 
risks  arising  from  the  negligence  of  the  de- 
fendant Is  an  affirmative  defense,  which  the 
defendant  must  plead  In  answer,  and  sustain 
by  a  preponderance  of  tbe  evidence.  Sankey 
V.  R.  R.,  118  Iowa,  SS,  91  N.  W.  820.  The 
chaise  of  negligence  as  to  the  construction 
and  care  of  the  switcb  having  been  with- 
drawn from  the  Jury  by  the  trial  court,  tt  Is 
quite  doubtful  whether  the  answer  presents 
any  issue  of  assumption  of  risk,  as  applied 
to  the  other  cbarges  made  In  the  petition. 
The  plea  as  stated  expressly  and  specifically 
alleges  that  the  risk  assumed  by  the  plain- 
tiff, and  through  wblch  he  suffered  Injury, 
was  one  which  was  "ordinarily  Incident  to 
the  employment"  In  which  he  was  engaged. 
It  is  scarcely  necessary  for  us  to  suggest  that 
the  risks  thus  assumed  by  tbe  employ^  do  not 
Include  those  arising  out  of  the  negligence 
of  tbe  master.  Moran  v.  Harris,  63  Iowa. 
305.  19  N.  W.  278;  Knapp  v.  R.  R.,  71  Iowa. 
41,  32  N.  W,  18;  Conners  v.  R.  R.,  74  Iowa, 
383,  37  N.  W.  966.  But  waiving  the  question 
of  pleading,  we  still  find  no  error  In  tbe  re- 
fusal of  the  trial  court  to  hold  that  an  as- 
sumption of  the  risk  arising  from  defendant's 
alleged  negligence  had  been  conclusively 
shown  by  tbe  evidence.  As  already  suggest- 
ed, the  defense  is  one  upon  which  the  em- 
ployer must  assume  the  burden;  and,  In  tbe 
absence  of  exceptional  circumstances  not 
here  appearing,  It  most  go,  with  tbe  qnes- 
tlona  of  negligence  and  contributory  negli- 
gence, to  the  Jury.  This  is  especially  true 
where  tbe  plaintiff  Is  young,  Inexperienced, 
or  ignorant,  and  there  Is  any  room  for  doubt 
whether  he  fully  appreciated  the  perils  to 
which  he  was  exposed  by  the  defendant's 
alleged  negligence.  See  Sbebeck  t.  Cracker 
Co.,  120  Iowa,  414,  94  N.  W.  930,  and  Woolf 
T.  Xauman  (decided  at  tbe  present  term  of 
court)  103  N.  W.  785.  Indeed,  about  the  only 
reason  urged  In  argument  tot  holding  as  a 
matter  of  law  that  the  risks  were  assumed 
by  plaintiff  was  bottomed  upon  the  proposi- 
tion that  plaintiff  had  been  In  the  employ  of 
the  defendant  about  three  months  before  bis 
Injury,  and  must  have  seen  and  known  how 
the  business  was  conducted,  and  tbe  dangers 
to  which  be  was  exposed,  and,  by  continuing 
In  tbe  employment,  waived  his  right  to  ob- 
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Ject  to  the  mattoa  now  complained  of.  But 
It  miut  be  remembered  that  he  come  to  this 
work  a  young  boy,  without  any  practical 
knowledge  or  experience  by  which  to  meas- 
nre  or  paas  Judgment  upon  the  methods  em- 
ployed by  the  defendant  In  managing  Its  line 
and  moving  ItB  trains;  and  U  would  not  be 
at  all  unnatural  tor  him  to  accept  those 
methods  as  being  up  to  the  standards  of  good 
railroading,  until  by  Increased  experience  and 
observation  be  ought,  as  an  'ordinarily  rea- 
sonable and  prudent  person  of  his  years,  to 
have  learned  otherwise.  Before  the  dtfense 
(tf  assumption  of  risk  Is  available,  It  must  ap- 
pear that  the  plaintiff  both  knew  and  appro* 
dated,  or,  as  a  reascmably  prudent  person  ot 
his  age  and  ezpolence,  ought  to  have  known 
and  appreciated,  the  peril  to  which  he  was 
exposed  by  reason  of  the  alleged  n^Ugence 
of  the  defendant  and  Its  emptoyds.  Shebeck 
T.  National  Cracker  Co.,  supra.  In  our  judg- 
ment,  this  fact  Is  not  so  clearly  established 
as  to  make  the  aaeBtkm  one  of  law  for  the 
court 

4.  The  exceptions  to  Instmctions  given  and 
refused  are  very  numoroua,  and  their  exam- 
ination in  detail  Is  Impracticable.  It  Is  suffi- 
cient to  say  that  tiie  crltldams  made  by 
counsel  are  In  most  respects  based  upon 
propo^ti<ms  of  law  iq>on  which  we  have  al- 
ready ruled  In  the  preceding  paragraphs  of 
this  oplnlm.  and  do  not  require  farther  state- 
ment or  discussion.  We  may  8a7»  however, 
that  conceding,  tat  sake  of  the  argument; 
that  It  was  error  fm-  tiie  court  to  subnilt  to 
the  jury  the  question  whether  the  defendant 
was  engaged  in  "operating  a  railway,"  it 
was  nevertheless  error  without  prejudice, 
for.  If  the  question  Is  to  be  held  one  ot  law', 
tben  we  think  tiie  court  should  have  decided 
H;  as  did  also  the  Jjiry,  In  the  affirmative. 

The  case  appears  to  have  been  fairly  tried, 
the  record  develops  no  prejudicial  error,  and 
the  Judgment  of  the  district  court  is  there- 
ton  affirmed. 


DREBS  V.  DBGBS. 

(Sopreme  Coart  of  Iowa.    July  12,  1905.) 

Deed  —  Dbuvebt  —  Rboonvctancb  —  Qdxs- 
Tions  or  Fact— BuBOSR  of  Fboot. 

Plaintiff,  beinc  the  owner  of  the  property 
In  controverBf,  had  toade  a  deed  thereof  to  the 
defendant,  his  wife,  candtm  it  to  be  recorded, 
and  sought  to  qoiet  title  thereto  In  himself  on 
the  grounds,  first,  that  the  deed  was  never  de- 
lirered  to  defendant,  and  that  he  never  in- 
tended to  divest  himself  of  the  real  ownership; 
and.  second,  that  snbseqaent  to  the  conveyance 
defendant  reconveyed  the  title  to  him  by  a  deed 
which  bad  been  lost  or  destroyed,  and  never  re- 
corded. Defendant  admitted  the  conveyance  to 
her,  denied  the  alleeed  nondelivery,  and  denied 
having  reconveyed  the  title  to  plaintifT.  Held, 
that  the  controversy  thus  arising  was  one  of 
fact,  and  the  burden  was  on  plaintiff  to  over^ 
e«De  ths  presnmptlon  In  favor  the  record 
lagal  title  a  tsear  preponderance  of  tiie  evi- 
dence. 

Appeal  from  District  Court,  Carroll  Coun- 
ty; P.  M.  Powers,  Judge. 
The  opinion  states  the  case.  Affirmed. 


Salinger  A  Korte  and  O.  W.  Falne^  for 
appellant  Im  A  Bobb.  for  appellee. 

FEB  GUBIAM.  The  plaintiff,  being  the 
owner  of  the  property  In  controversy,  in  the 
year  18KL  made  a  deed  thereof  to  the  defend- 
ant his  wife,  and  caused  it  to  be  rec(nded. 
He  now  se^  to  quiet  the  titie  In  himself 
on  the  claim,  first  that  the  deed  was  never 
In  fact  delivered  to  defendant  and  that  he 
never  Intended  to  divest  himself  of  the  real 
ownership;  and,  seccmd,  that  In  the  year 
1S90  the  defendant  re  conveyed  the  titie  to 
Mm  by  a  deed  which  has  been  lost  or  de- 
stroyed, and  never  duly  recorded.  The  de- 
f«idant  admits  the  conveyance  to  her,  denies 
the  aUeged  nondelivery  of  the  deed,  and  de- 
nies havta^  ever  reconveyed  the  titie  to 
plidntur.  The  ctmtrovmy -thus  arising  is 
one  of  fact  and  the  burden  Is  upon  plaintiff 
to  overcome  the  presumption  In  favor  of  the 
record  legal  titie  by  a  clear  preponderance 
of  the  evidence.  Boblnson  v.  Gould,  26  Iowa, 
89;  Cravoi  v.  Winter,  88  Iowa,  471;  Lack- 
hart  V.  Luckhart  120  Iowa,  290.  94  N.  W. 
401;  Alexander  v.  Alexander,  71  Ala.  295; 
Snider  v.  I^ackenonr.  87  N.  G.  360,  88  Am. 
Dec.  eS5;  Burke  v.  Adams,  80  Mo.  604,  60 
Am.  Bep.  6ia  This  we  think  he  has  not 
done. 

WItiiout  extending  this  opinion  for  a  dis- 
cussion of  the  testimony,  we  have  to  say  that 
we  colnctde  with  the  trial  court  in  its  con- 
clusion as  to  the  weight  and  sufficiency  of 
the  showmgs  made  by  the  respective  parties, 
and  hold  that  plahitUFs  claim  of  title  has 
not  been  established. 

The  decree  appealed  from  Is  affirmed. 


SBAGEB  et  al.  v.  ABMSTRONG. 
(Supreme  Conrt  of  Minnesota.   Jnly  14,  1906.> 

1.  Bankruptct  —  Tbubtes  —  Aonoir  bt 

— FBAUDtJUENT  CORVSTANOBS. 

In  an  action  by  trustees  In  bankruptcy 
to  reach  funds  claimed  to  have  been  paid  out 
by  the  banbmpt  in  fraud  of  his  creditors,  in 
order  to  conatitute  a  cause  of  action.  It  Is  es- 
sentia] that  the  complaint  allege: 

(1)  That  the  assets  of  the  estate  are  not 
sufficient  to  discharge  the  liabilities. 

(2)  That  the  creditors  existing  at  the  com- 
mencement of  the  action  were  such  at  the  time 
the  fraudulent  transfer  took  place,  or,  if  sub- 
sequent creditors,  that  they  were  fraudulently 
affected  thereby. 

2.  Same— Complaint. 

Complaint  held  defective  upon  demnrrer. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Oourt  Watonwan 
County;  James  H.  Quinn,  Judgie. 

Actirai  by  John  W.  Seager  and  others,  trus- 
tees of  Moses  K.  Armstrong,  bankrupt 
against  Bfartha  Armstrong.  Findings  for  de- 
fendant From  an  order  denying  a  new 
trial,  plalntifTs  appeal.  Affirmed. 

J.  L.  Lobben  and  ^,  J.  Peck,  for  appel- 
lants. W.  S.  Hammond  and  A.  B.  Olark,  for 
respondent 
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LEWn,  J.  It  appears  from  the  complaint 
that  Mosei  JL  Armstrong  was  engaged  In 
the  banking  bnalneu  at  St  James,  Minn., 
for  about  20  years,  until  1908,  wben  be  was 
adjudged  a  bankmpt  During  180S  certain 
lote  located  In  St  James,  and  belonging  to 
defendant,  wife  of  Mr.  Armstrong,  "were  Im- 
proved  by  building  thereon  a  hotel  with  mon- 
ey fornlshed  by  him,  and  this  action  Is 
brought  by  the  trustees  In  bankruptcy  for 
the  purpose  of  securing  a  specific  lien  upon 
the  property  to  the  amount  of  the  money  so 
fnmlBhed.  At  the  opening  of  the  trial,  de- 
fendant objected  to  the  introduction  of  any 
testimony,  for  the  reason  that  the  complaint 
did  not  state  facts  sufficient  to  constltnte  a 
cause  ot  action.  The  objection  was  orer- 
roled,  and  the  court  proceeded  with  the  trial, 
and  made  findings  In  favor  <tf  defmdant. 
The  correctness  of  the  dediUon  as  to  the  val- 
idity of  the  complaint  Ilea  at  the  founda- 
tion of  this  appeal,  and.  If  the  p<rfnt  was  well 
taken,  It  will  be  nnnecessary  to  consider  the 
other  questions.  The  objection  to  the  com- 
plaint is  that  It  does  not  appear  that  there 
are  any  creditors  of  the  Annstrong  estate 
whose  claims  have  not  already  been  satis- 
fled,  and  it  does  not  appear  that  the  ac^re- 
gato  assets  of  the  estate  are  not  ample  to 
discharge  all  Uabllltles,  If  any  eztst,  and. 
further,  that  the  complaint  falls  to  allege 
that  Mr.  Armstrong  was  Indebted  to  any  per- 
son at  the  time  the  money  was  fumtohed.  or 
that  any  person  who  was  a  creditor  at  . that 
time  Is  now  a  creditor,  or  was  at  the  com- 
mencement of  this  action. 

The  complaint  contains  rimply  general  al- 
legations that  mx.  Armstrong  was  for  the 
period  of  20  ^rs  engaged  In  the  banking, 
business  and  in  real  estate  transactlonB; 
that  he  received  deposits  of  money  as  a 
banker,  subject  to  check,  and  that  he  issued 
certificates  of  deposit,  thereby  becombig  re- 
sponsible to  the  deposlton;  that  at  the  time 
he  commenced  the  banking  business  he  pos- 
sessed very  little  property  of  any  kind;  that 
dining  all  of  the  time  he  was  Instdvent,  and 
November  24. 1908,  he  was  adjudged  a  bank- 
rvpt\  and  that  his  wife,  the  defendant  here, 
at  all  times  knew  his  Insolvent  conditi«L  It 
is  then  alleged  that  def^dant  was  owner 
of  the  lots,  and  in  1888  th^  were  in  an  un- 
improved condition,  worth  about  $1,000;  that 
Mr.  Armstrong,  with  the  knowledge  and  con- 
sult of  defendant;  erected  thoreon,  with  his 
own  money  and  money  received  from  his  de- 
positors, a  hotel  building  at  a  OMt  of  about 
1100,000.  Then  follows  the  all^tion  that  he 
built  and  equipped  the  same,  well  knowing 
he  was  insolvent;  and  with  ttie  intention  of 
defrauding  his  creditors  and  preventing  them 
from  obtaining  the  satisfaction  of  Cbeir 


mands,  all  of  which  was  known  to  defend- 
ant. 

1.  It  will  be  observed  that,  so  far  as  this 
complaint  is  concerned,  there  may  be  ample 
money  In  the  hands  of  ttie  trustees  to  satis- 
fy and  discharge  all  of  tiie  llaUUtles  of  the 
estate,  if  there  are  any,  which  does  not  ap- 
pear. That  this  is  a  fatal  ieieet  Is  directly 
decided  In  Mueller  t.  Bmss  (Wis.)  88  K.  W. 
229.  See,  also,  Deland  v.  Miller  (Iowa)  98  N. 
W.  8(H;  Boney  t.  Oonable  (lOwa)  101  N.  W. 
005. 

2.  The  complaint  not  only  ftdls  to  allege 
that  Mr.  Armstrong  was  Indebted  to  any  per 
son  at  the  time  the  money  was  furnished,  but 
It  also  falls  to  state  that;  If  there  were  any 
creditors,  they  continued  as  such  at  the  time 
of  the  commaicemait  of  the  action.  There 
la  no  allegatton  that  the  money  was  paid  out 
with  the  intent  and  purpose  of  fraudnlenUy 
affectli^  the  interests  of  snbsequffiit  cred- 
itors, even  If  it  be  assumed  that  there  were 
any  at  the  commmcement  of  the  action. 
Doubtless  a  transfer  of  property  by  an  In- 
solvent,  when  made  for  the  purpose  of  de- 
ceiving a  [orospectlTe  creditor,  who  trusts  the 
debtor  upon  the  suppositlott  that  he  was 
solvent,  may  be  set  aside  as  a  fraud  npon 
such  subsequent  creditor,  as  in  Morrill  v. 
KUner,  113  HI.  818,  but  no  such  facts  are 
set  forth  in  this  complaint  In  Fnlllngton  t. 
Northwestern  Importers'  ft  Breeds  AsS^ 
48  Minn.  480^  SI  N.  W.  475,  81  Am.  St 
Hep.  663,  It  was  held  that  a  subsequent  cred- 
itor cannot  avoid  a  conveyance  to  his  debtor 
merely  because  it  was  made  with  Intent  to 
defraud  creditors  existing  at  the  time  of  its 
execution.  The  same  principle  applies  hen. 
This  disposes  of  the  appeal. 

Order  afllrmed,  with  permlsidon  to  plain- 
tiffs to  amend  tba  comi^alnt,  In  the  discre- 
tion of  the  Mai  court  ■ 

BEAQBB  et  al.  ABMSTBONG. 
(Supreme  Court  of  Minnesota.  July  14,  1905.) 

Aroeal  from  District  Court  Watonwan 
Oounty;  James  H.  Qulnn,  Jnd^ 

Action  by  J.  W.  Seager  and  otiiers,  trus- 
tees of  Moses  K.  Armstrong,  bankrupt 
against  Martha  Armstrong..  Findings  for  de- 
fendant and  plaintiffs  appeal.  Affirmed. 

J.  L.  Lobben,  for  appellants.  W.  S.  Ham- 
mond and  A.  B.  CMark,  toe  respondent 

PEB  OtTBIAM.  This  case  Is  controlled 
the  decision  In  Seager  et  al.  v.  Martha  Arm- 
strong (No.  150)  104  N.  W.  479.  Order  a^ 
firmed,  with  permission  to  plaintlffiB  to  amend 
the  con^alnt  In  the  discretion  of  the  trial 
court 
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STATB  r.  BJEIiKSTBOM. 
(Sapratie  Ooort  of  Soath  DakoU.    Aug.  % 
1905.) 

1.  Labcknt— Nohooubbht  or  OwRn~Bn- 

DKNC7E. 

Id  a  prosecution  for  Uroeny,  when  It  ii 
sbowD  that  the  property  stolen  was  in  posses- 
■ion  of  the  owner's  agent,  the  fact  that  the 
taking  was  without  the  owner's  consent  may 
be  shown  by  teetlmony  that  it  was  without  the 
knowledge  or  cooaent  of  the  agent,  and  by  con- 
ftasions  of  defendant,  and  the  owner  himself 
need  not  be  called  to  testify  to  his  nonconsent 

2.  Sua— Insnucnoiis— Babuum  Bbbob. 

In  a  proaecntion  fw  laicany,  an  Inttmc- 
tlon  that  the  informatiOD  charged  defendant 
with  having  taken  a  colt  from  the  complaining 
witness,  who  was  the  owner's  agent,  whereas 
in  fact  the  information  did  not  so  charge,  was 
not  prcjndldal,  where  the  wldenca  all  ahowed 
that  the  colt  was  in  the  possession  <tf  the  own- 
er's agent  when  It  waa  taken. 
&  Saue. 

In  a  tntwecntiMi  for  larceny  of  a  colt,  a 
durn  telluc  the  jnir  that  they  were  acquaint- 
ed with  the  situation  In  the  country,  and  the 
manner  of  procedure  In  relation  to  stock,  and 
the  character  of  the  business,  and  tiie  way 
stock  was  Iiandled,  and  that  they  had  an  op- 
portnnity  to  use  their  knowledge  in  regard  to 
those  matters,  was  not  subject  to  the  objection 
of  authorizing  the  jury  to  naae  their  veralct  on 
their  own  knowledge  Inatead  of  on  the  evidence. 
A  Sauk. 

In  a  proeecntion  for  laroeny,  a  diane  that 
**the  question  for  this  jury,  and  probably  the 
main  aoestion,  will  be,  who  is  the  owner  of 
this  colt?"  waa  not  prejudldal.  as  withdrawing 
from  the  jury  the  questions  of  intent  and  mis- 
take on  toe  part  of  accused,  where  suctk  ques- 
tions were  rally  and  clearly  submitted  to  tiie 
Jury  by  other  portions  of  the  charge,  and  they 
were  Instructed  that,  if  defendant  made  an 
honest  mistake,  be  could  not  be  cooTlcted. 
5.  CniiuNAi.  Law— Skntbkci— AppulL  —  Bx- 

VIEW. 

Whero  a  sentence  imposed  in  a  criminal 
case  is  within  the  maxlmnm  limit  authorized 
tar  the  itatnte,  the  Swreme  Oourt  cannot  re- 
new the  reasons  or  motives  which  Indnoed  the 
trial  court  to  fix  the  length  of  the  term. 

Error  to  Gircnit  Conrt,  Stanley  County. 
Charles  O.  Bjelkstrom  was  convicted  of 
grand  larceny,  and  brings  error.  Affirmed. 

W.  L.  Shunk  and  John  A.  Holmes,  for 
plalntUt  In  error.  Phllo  Hall,  Atty.  Gen.,  M. 
0.  Slnott,  and  L.  U  Stephens,  for  the  State. 

CORSON,  P.  J.  Upon  an  Information  dn- 
ly  filed,  the  plaintiff  in  error  was  convicted 
and  sentenced  for  the  crime  of  grand  lar- 
ceny, and  the  case  is  before  as  on  writ  of  er- 
ror to  the  circnlt  conrt  of  Stanly  county. 
The  plaintiff  In  error,  whom  we  shall  In  the 
future  designate  as  the  accnsed,  has  assigned 
ntuuerons  errors  allied  to  have  been  com- 
mitted by  the  court  In  the  admission  and  re- 
Jectltm  of  evidence,  refusal  of  the  court  to  di- 
rect a  verdict  in  his  favor,  and  in  the  court's 
instmctlonB  to  the  Jury. 

The  crime  charged  Id  the  information  is 
the  larceny  of  a  certain  colt  alleged  to  be  the 
property  'of  one  W,  L.  Montgomery,  and  up- 
on tlie  trial  It  was  shown  that  the  colt  claim- 
ed to  hare  been  stolen  was  taken  tnm  the 
104N.W.— 81 


pogsosaion  of  MattgcanciT's  agent,  one  Liv- 
ingston,  wbo  Kems  to  bare  bad  chai^  of  a 
nnmbw  of  boraea  and  odta  belonging  to 
Montgomery,  kept  .«i  a  rancb  In  Stanley 
county;  and  It  appears -fran  the  arldttice  of 
Iilvlngston  himself  that  Montgomery  was  the 
owner  of  the  property,  and  resided  in  Gbun- 
berlaln.  In  Brule  coonty.  Montgomor  waa 
not  Introduced  as  a  witness  on  tha  trial,  and 
the  proof  of  the  alleged  taking  and  owner- 
ship waa  proTen  by  said  LlTlngston  and  by 
the  admlsalona  of  the  aoctued.  Upon  the 
eondnslon  of  tbe  eridrace  on  the  part  of  the 
ttate^  conosel  fDr  aocosed  moved  tbe  conrt  to 
direct  a  verdict  in  bla  favor  on  tbe  ground 
that  tbe  nonconsent  of  tbe  owner  to  tbe  tak- 
ing of  tbe  vtapmty  had  not  been  pmvak ;  and 
this  motion  waa  renewed  at  tbe  doae  ot  the 
defendant's  evidence,  and  at  tbe  dose  of  the 
evldenoa  In  rebuttal,  and  denied. 

It  is  strenuously  contended  1^  tbe  accused 
that  in  the  abemee  of  aueb  proof  1^  Mont- 
gomery, tbe  owner  of  the  ^operly,  tiiat  be 
had  not  coDsented  to  the  teklng,  be  was  en- 
titled to  an  acquittal.  This  contention  is 
clearly  untenable.  The  property  waa  shown 
to  have  bem  at  tbe  time  of  tbe  taking  in  tbe 
possession  of  tbe  agent;  Livingston,  and  that 
It  bad  been  in  bis  possession  for  several 
months  prior  thereto  as  tbe  agent  of  Mont* 
gomery,  and  that  tbe  prop^ty  was  taken 
from  his  possession  vrithout  his  knowledge  or 
consent.  And  one  Orvllle  La  Plant,  a  wit- 
ness on  tbe  part  of  the  state,  testified  that 
he  heard  a  conversatltm  in  regard  to  the  colt 
between  the  accused  and  Livingston,  In  which 
the  accused  aaid,  "I  stole  this  yearling  to  get 
even  wltiSt  you.**  There  waa  other  testimony 
of  the  same  diaractert  which  was.  In  our 
opinion,  amply  sufadent  to  warrant  tbe  jury 
in  finding  that  tbe  property  was  taken  by  the 
accused  without  tbe  consent  of  Its  owna, 
MontgomoT.  The  nonconsent  of  tbe  owner 
may  be  proved  by  drcnmstantial  evidence  or 
by  admissions  or  confession  of  tbe  accused. 
Tan  Syoc  v.  State  <Neb.)  06  N.  W.  26T ;  Bub- 
eter  v.  State,  S3  Neb.  663,  60  N.  W.  933: 
Perry  v.  State,  44  Neb.  414,  68  N.  W.  26; 
Beam  v.  State,  52  Neb.  727,  73  N.  W.  227 ; 
People  T.  Jacks,  76  Mich.  218,  42  N.  W.  1139 ; 
Wilson  V.  State,  45  Tex  76,  23  Am.  Rep.  602. 
In  Van  Syoc  v.  Stat^  supra,  the  Supreme 
Conrt  of  Nebraska  s^:  "An  Instruction 
was  given  tbe  Jury  whldi  waa  excepted  to 
on  the  ground  that  it  permitted  the  finding  of 
nonconsoit  on  the  part  of  tbe  owner  to  tbe 
taking  of  the  property  alleged  to  have  been 
stolen  from  drcnmstancea  shown  In  evidence, 
and  not  by  ai^  direct  proof.  Tbe  instruc- 
tion was  proper.  The  owner,  ft  was  shown, 
was  at  tbe  time  lying  on  his  deathbed,  and 
wholly  unconscious  of  what  was  passing 
around  him.  As  was  said  in  Welgrefe  v. 
State  (Neb.)  92  N.  W.  161 :  'All  the  drcum- 
stances  sarrounding  tbe  alleged  larceny  were 
inconsistent  with  a  taking  with  the  consent 
of  the  owners,  and  want  of  consent  may  be. 
interred  from  drcumstances  shown  In  evl- 
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dence  as  well  as  by  direct  testimony  that 
none  was  given.'  9ee,  also,  Ream  t.  State, 
supra."  Of  course,  the  Jury  must  be  satis- 
fied beyond  a  reasonable  doubt  that  the 
property  was  taken'  by  the  accused  without 
the  consent  of  Its  owner ;  and  where,  as  In 
tbe  case  at  bar,  the  property  was  taken  from 
the  possession  of  the  agrnt,  proof  that  it  was 
taken  without  bis  consent,  In  connection  with 
other  evidence  that  satlsfled  tbe  Jury  that 
the  property  was  taken  without  the  consent 
of  the  owner,  Is  sufficient,  without  calling  the 
owner  as  a  witness  to  prove  tbe  fact  of  bis 
nonconsent  We  are  of  the  opinion,  there- 
fore, that  the  court  committed  no  error  In  re- 
fusing to  direct  a  verdict  In  &vor  of  the 
cused. 

It  is  further  contended  by  the  accused  that 
the  court  erred  in  Its  instructions  to  the  Jury, 
one  of  which  was  as  follows :  "This  In- 
formation charges  that  the  defendant,  BJelk- 
strom,  in  this  county  and  state,  on  op  about 
the  15th'  day  of  June  last,  did,  by  fraud  or 
stealth,  take,  steal,  and  carry  away  one  cer- 
tain colt  then  and  there  of  tbe  value  of  $20, 
with  intent  to  deprive  the  owner  thereof;  i 
the  same  colt  being  then  and  there  the  prop- 
er^ of  one  Montgomery,  and  In  charg^  of  the 
complaining  witness,  John  LIvIngstOD."  The 
court  undoubtedly  committed  a  slight  error 
in  stating  that  It  was  alleged  In  the  informa- 
tion that  the  property  claimed  to  have  been 
stolen  was  "in  charge  of  the  complaining  wit- 
ness, John  Livingston,"  as  tbe  last-quoted 
words  were  not  in  the  Information.  The 
court,  in  making  this  statement,  was  evi- 
dently stating  the  substance  of  tbe  Informa- 
tion and  the  claim  made  on  the  part  of  the 
state,  and  we  fall  to  see  In  what  respect  the 
accused  sustained  any  prejudice  by  reason 
of  this  erroneous  statement  It  was  not  nec-  j 
essary  to  allege  this  fact  in  the  Information, 
and  the  statement  of  the  court  to  tbe  Jury 
that  this  fact  was  stated  therein  certainly 
could  not  constitute  prejudicial  error,  as  the 
evidence  in  the  case  alt  tended  to  show  that 
the  property;  though  the  property  of  Mont- 
gomery, was  in  the  possession  of  LlTlngsttm 
at  the  time  it  was  taken. 

Tbe  following  portion  of  the  charge  of 
tbe  court  is  also  excepted  to  and  assigned 
as  error:  "You  also  have  the  advantage  In 
this  case,  gentlemen  of  the  jury,  of  being 
men  who  are  acquainted  with  the  situation 
in  this  country,  and  the  manner  of  pro- 
cedure in  relation  to  stock  in  all  these  little 
details  which  go  to  form  your  general 
knowledge  of  tbe  character  of  tbe  business 
and  tbe  way  property  like  this  is  handled; 
and  It  gives  you  an  opportunity  to  use  your 
knowledge  in  regard  to  these  matters  to 
better  advantage  than  It  would  a  person 
who  was  not  acquainted.  In  Judging  the 
rightful  owner  of  this  property."  It  is  con- 
tended by  tbe  accused  that  under  this  In- 
struction the  Jury  were  authorized  to  base 
their  verdict  on  matters  of  their  own  knowl- 
edge, and  not  on  tbe  evidence  in  the  case; 


but.  In  our  opinion,  this  contention  Is  not 
tenable,  as  the  charge  of  the  court  was  sim- 
ply calling  the  Jurors'  Bttentl<m  to  the  fact 
that,  with  their  knowledge  of  the  ^stem 
of  conducting  the  business  of  raising  borses 
In  this  country,  they  were  better  able  to 
weigh  and  consider  the  evidence  In  the  case 
than  could  jurors  who  were  less  famlU&r 
with  the  mannffl*  of  conducting  the  busi- 
ness. Certainly  there  is  nothing  In  this 
part  of  the  charge  which  Indicates  that  tbe 
jurors  were  to  disregard  the  evidence,  or 
to  dedde  the  case  upon  their  own  knowl- 
edge Independent  of  the  evidence. 

It  is  also  contended  by  the  accused  that 
tbe  court  erred  in  giving  the  following  Id- 
structions:  "It  Is  claimed  on  the  part  of 
the  state  that  the  defendant  on  or  about 
that  date,  in  this  county  and  state,  took 
this  property  and  appropriated  it  to  his  own 
use  by  fraud  or  stealth,  with  Intent  to  de- 
IH*lTe  the  owner  thereof.  I  will  say  to  yon 
that  the  placing  of  one's  tn^nd  upon  prop- 
erty, and  taking  the  property  Into  his  pos- 
session and  putting  it  in  his  pasture,  is 
:  prima  facie  CTldence  that  he  intends  to  ap- 
Iffoprlate  if  and  has  appropriated  It  So 
the  question  for  this  jury,  and  probably  the 
main  question,  will  be,  who  was  the  owner 
of  this  colt?"  It  is  Insisted  on  the  part  of 
the  accused  that  this  Instruction  in  efTect 
took  from  the  Jury  the  question  of  Intent 
and  the  qnestlou  of  mistake  on  the  part  of 
the  accused,  and  thereby  Invaded  the  prov- 
ince of  the  Jury.  Tbe  latter  part  of  tbe 
Instruction,  namely,  "So  the  question  for 
this  Jury,  and  probably  the  main  questloD, 
will  be,  who  was  the  owner  of  this  colt?" 
standing  alone,  may  be  coDceded  to  be  er- 
roneous; but,  read  In  connection  with  other 
I  portions  of  tbe  charge  snbsequmtly  given 
to  the  Jury,  It  is  clear  that  this  apparent 
error  could  not  have  In  any  manner  preju- 
diced the  rights  of  the  accused.  In  subse- 
quent portions  of  the  charge  the  court  In- 
Btracted  tbe  Jury  as  follows:  "If  you  find 
beyond  a  reasonable  doubt  that  the  colt  be- 
longed to  Montgomery,  and  was  in  charge 
of  the  complaining  witness,  and  that  the 
defendant  took  It,  and  placed  his  brand  up- 
on It  and  took  it  Into  his  possession,  and  if 
you  find  that  he  took  It  with  Intent  to  de- 
prive the  owner  thereof,  and  you  And  all 
these  tilings  beyond  a  reasonable  doubt, 
your  verdict  will  be  that  tlie  defendant  Is 
guilty  as  cha^d;  but,  If  you  have  a  rea- 
sonable doubt  as  to  wbeth»  the  horse  be- 
longed to  bim.  yon  will  give  the  defendant 
the  benefit  of  that  doubt,  and  acqtilt  him. 
•  •  •  If  you  And  from  the  evidence  ttiat 
there  is  an  honest  mistake  in  this  case,  yon 
will  say  who  has  made  the  mistake.  If  the 
defendant  claimed  this  horse  through  an 
honest  mistake,  he  could  not  he  held  guilty 
of  the  crime  charged,  or  of  any  ottier  crime: 
but.  If  the  colt  is  not  his,  you  will  say  from 
tbe  testimony  whether  he  made  an  honest 
mistake.  If  he  did.  be  conld  not  be  convict- 
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ed.  If  the  colt  wasn't  Mb,  and  he  took  It 
wlllfnlly,  vltlioiit  knowing  It  to  be  his  or 
bcmestly  believing  It  to  be  his,  and  took  It 
la  manoer  and  fonn  described,  then  he 
would  be  gnllty."  It  will  tbns  be  seen  that 
the  qnesUon  of  Intent  on  the  part  of  the 
accnsed,  and  the  question  of  whether  or  not 
there  was  a  mistake  on  the  part  of  the  ac- 
cused, was  fnlly  and  fairly  snbmltted  to 
the  jnry,  and  they  were  Instructed  that,  if 
the  accused  made  an  honest  mistake,  be 
could  not  be  convicted.  Reading,  therefore, 
the  portion  of  the  char^  excepted  to  In 
connection  with  the  portions  of  the  charge  we 
have  quoted,  shows  clearly  that  the  apparent 
error  In  the  chatge  excepted  to  was  cured, 
and  that  no  reversible  error  was  committed 
by  the  coort  Other  exceptions  were  taken 
to  the  charge  of  the  court,  bat,  after  a  care- 
ful examination  of  them,  we  are  of  the  opin- 
ion that  these  exceptions  have  not  sufficient 
merit  to  require  q;>eclal  discussion  at  this 
time. 

It  is  further  contended  by  the  accused 
that  the  court.  In  Its  remarks  made  at  the 
time  It  rendered  Judgment  In  the  case, 
proves  conclusively  that  the  coart  not  only 
sentenced  the  accused  for  the  crime  char^ 
ged  in  the  information,  bat  also  for  the 
crime  of  perjury.  The  language  of  the 
court  Is  as  follows:  "If  you  deem  the  sen- 
tence severe  In  this  case,  you  may  attribute 
about  one-half  of  It  to  the  perjury  you  have 
committed  In  this  trial."  It  is  to  be  re- 
membered that  these  remarks  of  the  Judge 
were  made  after  the  verdict  of  the  Jury 
was  rendered,  and  after  their  duties  had 
ended.  The  Legislature  has  deemed  It  prop- 
er, in  antborlzing  the  court  to  pronounce 
sentence  in  nearly  all  criminal  cases,  to  fix 
a  maximum  and  minimum  limit  of  such  sen- 
tence, evidently  for  the  purpose  of  enabling 
the  court,  In  pronouncing  such  sentence, 
to  take  Into  consideration  all  the  circumstan- 
ces of  the  case,  and  to  fix  such  a  term  as.  In 
his  Judgment,  Is  proper,  m  view  of  sncb  dr- 
cumstances.  In  fixing  the  term  for  grand 
larceny  the  Legislature  has  fixed  a  maximum 
of  five  years,  leaving  the  court  to  exercise 
Its  dlseretlou  within  that  limit  The  term 
Is  fixed  by  the  court  In  this  case  at  three 
years — two  years  less  than  the  maximum 
-  limit  In  exercising  the  discretion,  there- 
fore, which  Is  vested  In  the  court  the  rea- 
son or  motive  for  fixing  the  length  of  any 
particular  term  Is  not  a  subject  of  review 
in  this  court  While  courts  are  not  usually 
as  frank  In  stating  the  reasons  that  induce 
them  to  Ox  the  sentence  at  any  particular 
term  as  the  court  In  the  case  at  bar,  they 
andoubtedly  frequently  act  upon  such  con- 
siderations, and  give  longer  or  shorter  sen- 
tences as,  In  their  opinion,  are  Justified  un- 
der all  the  circumstances  of  the  case,  and 
the  manner  In  which  the  accused  has  con- 
ducted himself  during  the  trial.  So  long, 
therefore,  as  the  sentence  Is  within  the 
time  limited      itatat^  If  the  Judgment  of 


the  court  Is  otherwise  I^al,'  the  Judgment 
must  be  afilrmed. 

The  counsel  for  the  accused  has  assigned 
as  error  several  rulings  of  the  court  in  the 
admission  and  rejection  of  evidence,  and 
argued  the  questions  relating  to  the  same  at 
considerable  length  both  in  their  brief  and 
oral  argument  but  it  must  sufiSce  to  say 
that  we  are  of  the  opinion  that  the  conten- 
tion of  the  accused  that  the  court  com- 
mitted error  In  these  rulings  is  untenable. 
To  take  up  and  discuss  these  several  al- 
leged errors  would.  In  our  opinion,  serve  no 
useful  purpose,  and  hence  such  a  discussion 
Is  omitted. 

Finding  no  error  In  the  record,  the  Judg- 
ment ^  the  court  below  Is  affirmed. 


KOLANDBR  v.  DUNN  et  aL 

(Supxeme  Court  of  Mlmusota.   Aug.  2,  1905.) 

i^Hcattm  for  mrgnment  Denied 
Fw  fbrmer  (q^lnlon,  see  104  N.  W.  871. 

PER  CURIAM.  In  the  petition  for  rear- 
gument  the  point  Is  made  that  the  court  was 
wrong  In  stating  tliat  the  plaintiff  testified 
that  he  had  made  separate  bargains  for  the 
fixtures  and  for  the  merchandise.  Perhaps 
it  does  not  clearly  appear  from  the  plaiotlfTs 
testimony,  taken  aloue,  but  defendant  Kelsel 
testified  to  that  effect  If  there  were  Inde- 
pendent  bargains  for  the  fixtures  and  for  the 
stock  of  merchandise,  and  afterwards  the  to- 
tal consideration  was  entered  in  a  single  bill 
of  sole,  plaintiff  would  not  be  estopped  from 
showing  the  true  nature  of  the  transaction. 
What  the  effect  would  be  If  the  purchase 
were  an  entire  transaction  Is  not  necessary 
to  a  determination  of  the  questions  raised  on 
tills  appeal. 

Application  for  reargument  denied. 


BBTCD  T.  BURLINOTON,  a  B.  &  N.  BT. 
C50. 

(Supreme  Court  of  Iowa.    July  IS,  1905.) 

1.  Master  and  Sebvart— Imjueibs  to  Sebv- 

AHl^R  AILEOA  DB~AcnON8— ISSUBS. 

Where,  in  an  actini  for  injuries  to  a  brake- 
man  while  coupling  a  tender  equipped  with  a 
link  and  pin  to  a  car  equipped  with  an  auto- 
matic coupler,  one  of  the  allegations  of  the 
petitioQ  was  that  the  "cars"  oi>erated  by  de- 
fendant in  the  train  In  question  were  not 
equipped  with  automatic  couplers,  as  required 
by  law,  and  there  belog  no  evidence  that  any 
car  was  not  equipped  with  automatic  couplers, 
the  court  charged  that  the  statute  (Code,  n 
207&-2082)  requiring  the  use  of  automatic 
couplers  had  no  application  to  the  equipment 
of  the  tender,  defendant  was  not  prejudiced  by 
the  fact  that  the  court  in  stating  the  issues  in- 
cluded defendant's  failure  to  e^uip  Its  "cars" 
trith  automatic  couplers. 

2.  Sauc— Assumed  Rise. 

Where  plaintiff,  a  brakeman,  was  prind- 
pally  employed  to  unload  merchandise  at  sta- 
tions ana  help  do  such  switching  as  he  bad  time 
to  do,  and  he  testified  that  he  had  no  knowledge 
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that  any  of  Moidant^  oisines  were  without 
aatomanc  conplerB,  reqalnd  on  car*  hj  stat- 
ute, until  the  moment  he  waB  called  on  to  coaple 
an  engine  and  tender  not  so  equipped,  which 
bad  been  substituted  for  the  regular  ennne  and 
tender  on  plaintiff's  run,  to  a  car,  ana  he  was 
injured  la  attanptlDg  to  couple  the  link  to  the 
aatomatte  coupler  on  the  car.  he  did  not  as- 
sume Uw  risk  of  using  such  oonplor  m  m  natter 
ot  law. 

8.  Sakx— Invitcd  Exbob. 

Where,  In  an  action  tot  Injuries  to  a  serr^ 
ant.  defenunt's  requested  inBtnictl<His  on  con- 
trihotory  negligence  contained  the  Tery  expres* 
■Ions  used  by  the  court  to  which  objection  was 
flubsequently  made,  defendant  .wm  not  entitled 
to  complain  thereof. 

Appeal  from  Superior  Oonrt  of  Cedar  Rapids ; 
3.  H.  Sothrock,  Judge. 

Action  to  recoTer  damages  for  Injuries  al- 
leged to  hare  been  recelred  by  plaintiff  while 
In  tbe  employ  of  defendant  In  attempting  to 
couple  a  locomotlTe  tender  provided  with  a 
link  and  pin  coupling  to  a  car  provided  with 
an  automatic  coupling.  Tha  negligence  wlc^ 
Inally  relied  upon  by  plalntlfl  was  failure  to 
equip, the  tender  with  an  automatic  coupling 
and  In  backing  the  engine  for  the  purpose  of 
making  tbe  cotqtling  wltbout  signal  to  tbe 
plaintiff  CT  -warning  to  btm.  On  a  t<»iner 
appeal  to  thU  court  it  was  beld  tbat  it  was 
Dot  a  violation  of  the  proTlslon  of  Code,  H 
2070-^3062,  relating  to  automatic  couplings, 
to  tell  to  provide  sncb  couplings  on  locomo- 
tive engines  and  tenders,  and  that  therefore 
Code,  I  208S,  by  wblch  assumption  of  risk  Is 
eliminated  as  a  defense  In  an  action  by  an 
employfi  for  Injuries  received  by  reason  of 
Callnre  to  equip  cars  with  automatic  coup- 
lers, was  not  applicable,  and  the  judgment  In 
favor  of  plaintiff  was  reversed  f(v  failure 
of  tbe  court  to  submit  the  defense  of  as- 
sumption of  risk.  U8  Iowa,  274,  88  N.  W. 
27S.  On  a  second  trial  tiiere  was  a  verdict 
for  plaintiff  Atr  $2,000,  but  plaintiff  submit- 
ted to  a  reduction  by  the  court  to  fl,760, 
and  from  judgmrait  for  tbat  amount  defend- 
ant q>peals.  Affirmed. 

Carroll  Wright,  John  I.  Dlli^  and  S.  E. 
Tracy,  Cor  appellant  Bickei,  Crocker  & 
Teurtellot,  for  appellee. 

MeCLAIN,  J.  1.  For  appellant  !t  Is  in- 
tended tbat  the  court  erred  In  stating  the  Is- 
sues to  the  jury.  In  that  the  fallnie  to  equip 
Its  cars  wltb  automatic  couplers,  as  requ^ed 
by  statute,  was  Included,  although  the  evi- 
dence rolated  entirely  to  failure  to  so  eqnip 
the  tender,  wblch  was  not  In  itself  negligence 
under  that  statute,  as  held  In  tiie  previous 
appeM.  It  is  dalmed.  therefore,  tbat  tbe 
case  should  have  been  submitted  only  on  the 
allegations  of  negligence  in  falling  to  prop- 
erly equip  tbe  tender  with  a  reasonably  safe 
coupling  appliance  and  n^llgence  In  tbe 
operation  of  the  engine.  However,  one  of 
tbe  allegations  of  tbe  petition  was  that  tbe 
cars  operated  by  the  defendant  In  Its  train 
In  connection  with  wblcb  the  plaintiff  re- 
ceived his  Injury  were  not  equipped  with 
automatic  coiq^llngs  as  required  by  law,  aud^ 


If  there  was  any  evidence  of  ffelhira  to  so 
equip  such  cars,  and  tbat  such  failure  proxi- 
matdy  oraitrlbuted  to  platotUTs  Injury,  thai 
It  was  proper  to  submit  the  Issue  as  to  negli- 
gence under  the  statute.  There  was  there- 
fore an  Issue  und»  the  pleadings  as  to 
whether  thwe  iras  negligence  oceaafonlns 
the  Injury  to  plaintiff  In  failure  to  provide 
the  proper  equipment  throughout  ttie  train  of 
automatic  appliances.  It  may  be  that  under 
tiie  evidenoe  tboe  was  no  question  as  to  the 
proper  equipment  save  as  to  Qie  tender  of  tbe 
engine,  and  that  undw  tbe  holding  on  tiie 
previous  MVeal  there  was  no  question  left 
to  be  decided  under  tbe  appUcatton  of  tbe 
stotntory  provldons.  But  however  this  may 
be,  tiie  court,  aftar  stotlng  the  Issues  raised 
by  tbe  pleadings,  directed  tbe  jury  tbat  the 
statute  had  no  application  to  tbe  equipment 
of  Oie  tender,  and  thwet^  removed  any  ob- 
jecti<»  which  otherwise  might  have  been 
available  to  the  defendant  on  account  ot  the 
Inclusion  In  ti»  statonent  of  tbe  Issues  of 
the  question  as  to  failure  to  equip  tbe  cars 
in  Ite  train  with  antomatle  couplings  as  re- 
quired by  Btetnte.  Caimw  t.  Chicago,  B.  L 
ft  P.  B.  Co.,  118  Iowa.  224.  84  N.  W.  1066. 

2.  Failure  of  tibe  court  to  submit  to  the 
jury  tbe  question  of  assumption  of  risk  by 
tbe  plaintiff  aa  to  the  equlpmrat  of  defend- 
ant's tender  with  a  reasraably  safe  coupling 
appliance  Is  rdled  on  as  constituting  wnnr. 
In  response  to  this  contention  counsel  for  ap- 
pellee argue  tbat  assumption  at  rink  was  not 
suffldently  pleaded  by  tbe  defendant  But 
tm  the  former  trial  It  was  assumed  tiiat  there 
was  an  Issue  as  to  sssumptton  of  risk,  not- 
withstanding the  statutory  provision.  Inas- 
much as  tile  stetote  did  not  apply  to  tbe 
equipment  of  the  tendw;  and  we  vrould  not 
be  justUled  In  bokllng  on  this  appeal  Utat  tbe 
pleadlms  did  not  jnopwly  raise  such  an  la- 
suew  Howeva,  m  an  examination  of  the  rec- 
ord we  find  no  competent  evidence  tending 
to  support  the  defmae  of  assumptkm  of  risk. 
It  appears  fmn  the  record  tbat  prior  to  thla 
acdd^t  the  engines  ai^  tmders  on  tiie 
railroads  running  into  Cedar  Bapids.  where 
the  defendant  company  bad  Ite  headquartwe, 
and  where  the  plaintiff  entered  into  defend- 
ant's employment  where  generally  equipped 
with  automatic  couplers,  and  that  many.  If 
not  nearly  all.  of  the  engines  and  tenders  of 
the  defendant's  company  were  so  equliqied. 
Tbe  plaintiff  was  not  employed  as  either  head 
or  rear  brakeman,  but  as  third  brakeman  on 
a  short  run  txom  Vinton  to  Iowa  Falla.  His 
principal  duty  was  to  load  and  unload  mer- 
chandise at  atetlous.  and  In  addition  he  wma 
to  help  do  tbe  swltobhig  If  be  bad  time. 
And  it  was  when  be  waa  thus  temporarily 
assisting  in  swltoblng  that  be  received  the 
injury  of  which  be  complains.  He  testlflea 
that  be  bad  no  knowledge,  while  be  was  thus 
employed,  that  any  of  the  engines  and  tend- 
ers of  d^endanf  8  road  were  without  auto- 
matic couplings,  until  he  attempted  to  make 
the  coupling  in  connection  with  wblch  be  was 
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Injured,  and  found  Udi  tender  to  be  pro- 
Tided  irltb  ft  link  and  pin  conplbig.  It  for* 
ther  appears  tbat  this  engine  and  tender  bad 
not  been  In  general  nte  on  the  tnln  In  oon- 
neetlm  wffii  wbleh  plaintiff  wu  unpIOTed. 
but  were  aabstltnted  for  the  regular  englQe 
and  tendor  on  this  particular  run.  We  readi 
tiie  conclorion,  19iere£ivr^  that  under  the  dr- 
enmatancea  the  plaintiff  waa  not  chargeable 
wltb  general  knowledge  that  engluea  and 
tenden  not  equipped  with  automatic  coup- 
lers Tere  In  use  on  defendant's  road,  and 
that  he  had  not  assumed  any  risk  with  refer- 
ence to  the  link  and  pin  coi^llng  on  the 
tender  of  this  particular  engine,  unless  such 
aBsnmptlon  of  risk  reeiUted  from  the  fact 
that  he  had  knowledge  a  tew  seconds  before 
the  accident  and  while  in  the  very  act  of 
making  the  coupling,  Oat  Hw  tender  waa 
prorUed  •sttOi  a.  Unk  and  pin  conpUng.  In 
Colea  T.  Union  Tmnlnal  B.  Oo^  124  Iowa,  48, 
99  M.  W.  108,  it  Is  said  that  It  la  only  wheE« 
an  employ^  has  been  made  aware  of  the 
danger  auffldently  in  advance  to  enable  him 
to  protect  himself  tbwefrom  tbat  appUcaOoD 
of  fbs  doctrine  of  assumption  of  rlak  can  be 
made,  and  that;  while  knowledge  of  tbe  dan- 
ger  may  come  from  a  wamliq;  given,  or  by 
actual  discovery  thereof  the  employd  la  not 
charged  with  such  knowle^Uie,  unless  brought 
home  to  him  In  time  to  enable  him  to  avoid 
the  acddent,  without  tnatantly  abandoning 
his  service.  We  think  It  would  be  an  onrea- 
sonable  appllcatkm  of  the  doctrine  of  the 
asaumptlon  of  risk  to  aps^y  it  to  a  case  ^ere 
the  employflb  wlthont  b^ng  charged  Tlth 
knowledge  that  he  ml|^  be  called  i^on  to 
use  a  Unk  and  pin  coupling,  dlscovera  flie 
tact  jmt  aa  he  Is  about  to  effect  the  coup- 
ling, and  bold  tlut  he  should  immediately 
abandon  his  service  with  the  company,  on 
pmalQr  of  being  held  to  have  assumed  the 
risk  of  making  the  coupling  with  such  appli- 
ances. Wh«a  the  employA  dlscoven  defect- 
ive appUanoes  he  la  Justlfled  In  continuing  In 
the  employment  on  assurance  of  his  em- 
ployer that  the  defect  will  be  remedied,  and 
such  conttarauice  tot  a  reasonable  time  does 
not  eatablish  the  asaumptlon  of  tlak  in  tbe 
uae  of  such  defective  appliance.  Brana  v. 
Omaha  &  CiouncU  Bluffs  B.  ft  B.  Co.,  130 
Iowa,  406,  94  N.  W.  006;  Hoslc  T.  Chicago, 
B.  I.  ft  P.  B.  Ca,  7S  Iowa,  683,  37  N.  W.  063. 
9  Am.  8t  Bep.  B18.  We  reach  the  conclu- 
sion, therefor^  tbat  the  evidence  would  not 
have  Justlfled  the  Jury  in  finding  tiiat  plain- 
tiff had  assumed  the  risk  of  the  use  of  the 
link  and  vixk  coupling  bn  Uie  tendw,  and  any 
error  ci  the  court  in  failing  to  prt^teriy  sub- 
mit ttie  question  as  to  assumption  of  risk 
was  without  prejudice  to  tbe  defendant 

8.  Complaint  la  made  of  an  Instruction 
with  reference  to  contributory  negligence  to 
the  effect  that  tf  plaintiff  was  Injured  solely 
through  his  own  carelessnesa,  then  the  de- 
fendant waa  not  liable;  and  it  Is  argued  that 
if  plalnUlTs  n^ligence  contributed  to  his  In- 
JiBy,  althoui^  it  waa  not  the  sola  cause 


thereof,  be  was  not  entitled  to  recover.  But 
In  the  Instructions  asked  by  defendant  on 
tide  subject  the  very  expressions  used  by  the 
court  to  which  objection  Is  made  were  lno»^ 
pMated.  Tbe  ^Ebrt  of  the  court  evidently 
was  to  embody  the  rule  as  to  contributory 
negligence  which  defendant  was  contending 
for,  and  if  the  court  borrowed  erroneous 
language  from  Hie  InatmctlonB  aaked  defend- 
ant should  not  complain. 

There  aeems  to  have  been  no  prejudlcal 
error,  so  Car  as  the  dtfendant  la  concerned, 
and  the  Judgment  of  the  trial  court  Is  there- 
fore afflruied. 


HOSnm/BB  V.  BDDT. 
^praae  Court  of  Iowa.   July  1%  1906;> 

1.  HomSTEAD— IXABB  WITH  OPTIOII  TO  Pim- 
CHABE—VALiniTT. 

Code,  g  2074,  provides  tbat  no  conveyance 
<a  contract  to  convev  htmestead,  tf  the  own- 
er is  married,  is  valid,  unless  the  husband  and 
wife  join  in  the  ezecotion  of  the  same  Joint  in- 
■tmmait.  Held,  that  where  an  anmarrfed  man,, 
owning  land  in  a  citj  amonntinc  to  lese  than 
one-half  acre  In  extent  intended  to  divide  it 
Into  lots  and  sell  It  for  boainess  purposes,  bat 
before  doing  so.  married,  and  took  up  his  resi- 
dence on  the  land  with  his  family,  and  there- 
after leased  it  with  prlTil^  of  purchasing,  the 
wife  not  having  ^Ined  in  tbe  sxecotlon  m  the 
lease,  the  provision  Kiving  the  right  to  pup- 
cliase  waa  ooenforceable. 

2.  Baub— DaousATioif  or  HouBStEAn. 

The  actual  occnpation  of  land  by  a  family 
as  a  dwelling  place  Is  a  sufficient  deoaratim  ol 
its  homestead  character. 

[Bd.  Note.— For  eases  hi  point  see  v^  Otr 
Cent  Dig.  Homestead,  |  B7.] 

Appeal  from  District  Court  Black  Ebiwk . 
County;  F.  O.  Piatt  Judge. 

Action  at  law  to  recover  damages  for  fail- 
ure to  convey  real  estate  pursuant  to  a  con- 
tract alleged.  The  facts  are  stated  In  the 
opintui.  There  waa  a  Jury  trial,  and  verdict 
and  Judgment  In  favor  of  plaintiff.  The  de- 
fendant aiveals.  Beveraed. 

Mullan  &  Pickett  for  arocllant  Bolea  ft 
Boles  and  Courtrlght  ft  Arbuckle^  for  appel- 
lee. 

BISHOP,  J.  The  defendant  now  owne. 
and  for  mom  than  80  years  faaa  owned,  con- 
tiguous loto  2  and  8  in  block  2  In  the  city  of 
Waterloo,  in  July,  1897,  defendant  leased, 
by  writing,  for  a  stipulated  rental,  the  nortbr 
west  65  feet  of  the  northeast  90  feet  of  said 
lote  to  plaintiff,  "to  be  used  for  the  purpose 
of  erectile  a  storebuilding,  •  *  *  for  the 
period  of  six  years  •  •  •  ending  on  the 
8th  day  of  July,  1906.**  Among  the  further 
provisions  of  the  lease  appears  the  following: 
"It  is  also  agreed  by  tbe  parties  hereto  that 
said  HostetlOT  shall  have  the  f^Ion  to  pur- 
chase of  said  Bddy  tbe  ivoper^  above  de- 
scribed at  any  time  witbln  three  years  from 
the  dftte  of  this  lease  at  the  price  of  $6,60a 
*  *  *  In  case  anch  purchase  la  made  said 
Bddy  agrees  to  execute  and  deliver  to  said 
Bostetler  a  good  warranty  deed  of  Qia  pran- 
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Ises  described.  *  *  *  If  eald  Hostetier 
shall  not  elect  to  purchase  said  property  as 
above  mentioned,  at  the  expiration  of  this 
lease  •  •  •  she  shall  bare  the  right  to 
remoTe  the  building  or  buildings  she  may 
have  erected  thereon  within  two  months, 
from  the  expiration  of  the  lease."  Plaintiff 
at  once  erected  a  frame  building  coTerlng  the 
leased  ground,  and  occupied  the  same  until 
September,  1899,  when  the  building  was  par- 
tially destroyed  by  fire.  Plaintiff  then  built  a 
more  substantial  strocture,  two  stories  In 
height  veneered  with  brick,  and  in  June, 
1900,  she  tendered  to  defendant  the  full  sum 
of  $6,500,  and  demanded  a  deed  of  the  prop- 
erty covered  by  the  lease,  which  tender  and 
demand  for  conveyance  defendant  refused. 
This  action  was  commenced  In  September, 
1900,  and,  In  substance,  the  petition  alleges — 
using  the  language  of  her  counsel  in  argu- 
ment— "the  breach  of  the  optional  contract 
to  sell  and  convey,  and  claims  damages  aris- 
ing from  a  difference  between  the  contract 
price  and  the  actual  value  of  the  real  estate 
wltb  the  permanent  and  unremovable  Im- 
provements she  had  made  thereon  at  the 
time  of  the  breach."  The  answer  of  defend- 
ant admits  tbe  making  of  the  contract  de- 
clared upon  In  the  petition,  and  the  refusal  on 
his  part  to  accept  of  the  tender  alleged  and 
to  convey.  The  defensive  allegation  Is  then 
made  that  at  the  time  of  the  making  of  said 
contract,  and  ever  since,  he  (defendant)  was 
a  married  man  and  the  head  of  a  family,  and 
that  the  said  premises  then  and  now  consti- 
tute a  part  of  his  homestead;  that  his  wife 
did  not  Join  In  the  execution  of  the  contract 
sued  upon.  At  tbe  close  of  all  the  evidence 
In  the  case  the  defendant  moved  for  an  in- 
structed verdict  In  his  favor  upon  the  ground, 
among  others,  that  the  homestead  character 
of  the  real  estate  in  question  was  establish- 
ed by  the  evidence  beyond  dispute,  and  this 
motion  was  overruled.  As  we  think  the  mo- 
tion should  have  been  sustained,  we  may 
confine  ourselves  to  a  discussion  of  the  prop- 
ositions presented  thereby. 

As  already  stated,  the  defendant  became 
the  owner  of  the  property  some  80  years  ago. 
It  is  conceded  that  the  entire  property  is  less 
than  one-half  acre  in  extent.  Soon  after  his 
purchase,  defendant  built  a  residence  on  the 
property,  and  moved  Into  It  with  his  family. 
The  prr^erty  was  thus  occupied  until  In  the 
year  1892,  when  defendant  and  his  wife  sep- 
arated, the  latter  going  to  Chicago,  where 
she  obtained  a  divorce  in  the  year  1894. 
There  were  no  children  as  a  result  of  the 
marriage,  and,  after  bis  wife  left,  defendant 
occupied  some  rooms  in  the  bouse,  also  the 
barn,  and  the  rest  was  leased  to  a  tenant 
In  June,  1896,  be  remarried,  and,  with  his 
wife,  at  once  took  possession  of  the  entire 
property  as  a  place  of  residence;  and,  with, 
two  children  bom  to  them,  they  continued  In 
the  occupancy  thereof  as  a  home  down  to  the 
time  of  the  trlaL  The  contract  with  plaintiff, 
made  in  tlie  year  1897,  was  not  Hgned  hj 


Mrs.  Eddy,  and,  if  that  were  material,  she 
was  not  advised  of  the  provisions  thereof. 
So  far  the  facts  are  in  no  respect  the  subject 
of  dispute.  And  If  these  were  all,  It  is  quite 
probable  there  would  be  found  no  one  to 
urge  a  right  on  the  part  of  plaintiff  to  recov- 
er. Code,  S  2974,  provides  that  *'no  convey- 
ance •  •  *  or  contract  to  convey  ♦  •  • 
the  homestead,  If  tbe  owner  Is  married,  is 
valid,  unless  tbe  husband  and  wife  join  in 
the  execution  of  the  same  Joint  instrument." 
etc.  And  the  actual  occupation  by  the  family 
of  the  property  as  a  dwelling  place  Is  a  suffi- 
cient declaration  of  Its  homestead  character. 
Yost  V,  Devault;  9  Iowa,  60;  Beeseman  v. 
Davenport,  96  Iowa,  330,  65  N.  W.  301; 
Thompson  on  Homestead,  |  240.  But  plain- 
tiff in  her  reply,  denies  that,  at  the  time  of 
the  lease  and  contract  to  convey,  tbe  proper- 
ty in  question  was  Impressed  with  the  home- 
stead character;  and  it  is  Insisted  in  arga- 
ment  that  the  evidence  warranted  a  finding 
on  the  part  of  tbe  Jury  that  the  occupancy 
of  the  property  by  defendant  and  his  family 
was  intended  to  be,  and  was  in  fact,  tempo- 
rary only,  and  without  intent  to  claim  any 
right  of  homestead  therein.  The  facts  re- 
lied ni>on  to  support  a  recovery,  In  addition 
to  those  already  stated,  in  substance,  are 
these:  The  property  is  located  in  a  busi- 
ness section  of  the  city,  and  in  the  year 
1696  (being  the  year  preceding  bis  marriage 
to  his  present  wife)  defendant  repeatedly 
made  declaration  of  an  intention  to  subdivide 
the  property  into  lots  for  business  purposes, 
and  make  sale  thereof  as  such.  He  made 
with  pencil  a  plan  for  subdivision,  and  sub- 
mitted it,  with  proposals  to  sell,  for  tbe  in- 
spection of  several  peraons  with  whom  he 
sought  to  have  negotlatloDS.  Something 
over  a  year  after  his  marriage  the  contract 
upon  which  this  suit  Is  based  was  entered 
Into,  and  later  defendant,  acting  alone,  au- 
thorized by  leases  each  for  one  year  the  erec- 
tion of  two  other  small  buildings  facing  a 
side  street  on  the  property:  It  does  not  ap- 
pear that  Mrs.  Eddy  knew  anything  about 
what  transpired  before  her  marriage.  As  to 
the  matters  subsequent,  she  knew  simply  of 
the  physical  facts  as  to  occupancy,  respect- 
ing which  she  made  objections  to  her  bus- 
band,  but  none  to  the  tenants.  It  is  upon 
tbe  facts  as  thus  stated,  comprehending  tbe 
whole  case,  that  we  conclude  that  no  case 
was  made  for  the  Jury.  We  may  concede 
that  while  defendant  was  living  uptm  tbe 
property,  an  unmarried  man,  no  right  of 
homestead  existed.  But  the  moment  he 
again  became  the  head  of  a  family,  and  the 
property  became  the  place  of  residence  of 
that  family  It  became  Impressed  with  the 
homestead  character,  and  this  in  his  favor 
and  In  favor  of  his  wife.  From  this  it  fol- 
lows that  the  Intention  formed  by  defendant, 
while  yet  single,  to  sell,  and  even  though 
be  continued  to  entertain  such  intention  aft- 
er his  marriage,  is  wholy  Immaterial.  It  is 
soffldent  that  he  did  not  sell,  and  that  be  did 
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make  of  the  property  a  borne  for  bis  family. 
Rhodes  T.  McCormlck,  4  Iowa.  374,  68  Am. 
Dec.  663;  Williams  v.  Bwetland,  10  Iowa,  61; 
■Woolcut  T.  Lerdell,  78  Iowa,  672,  43  N.  W. 
009;  Thompson  oa  Homestead,  ft  230;  Waples 
on  Homestead,  p.  176. 

Counsel  for  appellee  insist  tbat  tbe  ques- 
tiou  of  the  existence  of  a  homestead  right 
resta  wholly  In  intention,  Tbat  there  are 
casea  la  which  intention  Is  of  materiality  is 
true.  But  It  is  never  true  as  aK>Ued  to  one 
in  the  actual  occupancy  of  m  place  of  resi- 
dcDce  as  a  home.  This  must  be  so,  because 
a  homestead  is  not  in  such  cases  dependent 
jxpon  intention.  It  requires  no  proclamation 
or  formal  dedicatloii,  bat  comes  Into  exist- 
ence by  mere  operation  of  law  contemporane* 
ous  with  occupancy.  It  ends  only  with  aban- 
donment in  fact  Charless  v.  Lamberson,  1 
Iowa,  4S5.  63  Am.  Dec.  467;  Yost  t,  Devault, 
supra;  Thomas  t.  Williams,  60  Tex.  275; 
Little  T.  Baher  <Tei.  Sup.)  11  S.  W.  549; 
Carter  t.  Sommermeyer,  27  Wis.  635. 

It  is  not  contended  that  the  leases  made 
were  sufficient  to  constitute  abandonment 
The  facta  were  brought  Into  the  case  only 
as  reflecting  the  Intention  of  defendant  with 
respect  to  the  property  at  the  time  of  his  re- 
marriage and  at  the  time  the  contract  with 
plaintiff  was  made.  As  we  hold  the  matter 
of  his  Intention  to  be  Immaterial,  the  facta 
eridencing  the  same  are  immaterial.  Sav- 
ings Bank  7.  Kennedy,  68  Iowa,  454,  12  N. 
W.  479;  Robb  v.  McBrlde,  28  Iowa,  386. 

A  farther  reason  Is  to  be  found  In  the 
fact  tbat  whatever  was  done,  as  shown,  was 
by  tbe  defendant  The  case  Ignores  that 
phase  of  the  situation  presented  by  tbe  pres- 
ence of  Mrs.  Bddy,  her  homekeeplng  on  tbe 
property,  and  ber  rights  in  the  premises. 
Certainly  no  one — ^neither  her  husband,  nor 
any  one  with  whom  he  might  contract — 
could  be  beard  to  say  It  was  not  her  home  in 
fact,  and  her  homestead  In  law.  And  being 
such,  Bhe  could  not  he  deprived  of  It,  or  any 
interest  therein,  against  her  will.  Morris  v. 
Sargent,  18  Iowa,  90;  Lunt  v.  Neeley,  67 
Iowa,  97,  24  N.  W.  789. 

The  property  being  a  homestead,  the  con- 
tract of  defendant  to  sell  was  void  under  the 
statute.  It  was  void  In  favor  of  both  hus- 
band and  wife.  Alvls  v.  Alvis  (Iowa)  98  N. 
W,  166.  Accordingly  a  mere  refusal  to  convey 
could  not  be  made  the  subject  of  an  action 
(or  gpedflc  performance,  nor  would  an  actloa 
for  damages  He.  Yost  t.  Devault  supra; 
Bamett  v.  Mendenhail,  42  Iowa,  296;  Mann 
T,  Corrington  (Iowa)  01  M.  W.  409,  67  Am. 
St  Rep.  256. 

Much  Is  said  in  argument  respecting  the 
moral  phase  of  the  case,  especially  as  affect- 
ed by  the  conduct  of  defendant,  shown  In 
connection  with  the  rebuilding  of  the  store 
after  tbe  fire.  But  with  this  the  courts  can 
have  nothing  to  do.  Plaiutlff,  when  she  made 
her  contract,  knew  of  the  occupancy  of  the 
premises  by  defmdant  and  his  family  for 
home  pniiKHKS,  and  she  should  have  protect* 


ed  herself  by  obtaining  the  slgnatute  of  the 
wife. 

The  Judgment  most  be  reversed,  and  tbe 
case  remanded  for  further  proceedlnfs  ac- 
cording to  law. 

Reversed. 

BRISTOR  T.  CHICAGO  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Iowa.    July  18,  1905.) 

1.  PA.aENT  Am  Qaan  —  BxAKOZPATion— 
Psoor. 

A  father's  emancipation  of  Us  son  b^ors 
arrival  at  age  may  be  b;  parol,  tn  writing,  or 
ma7  be  proved  by  circumstantial  evidrace,  or 
Implied  from  the  conduct 

[Ed.  Note.-— For  cases  In  point  see  vol.  87. 
Cent  Dig.  Parent  and  Child,  H  172,  174.] 

2.  SaUB— BVIDKNCB. 

In  an  action  by  a  fath«  to  recover  the 
value  of  certain  horses  killed  tn  transportation, 
evidence  Aeld  to  require  snbrnlaslon  to  the  jury 
of  the  question  whether  the  father  bad  emanci- 
pated his  minor  son,  whom  there  was  eTldence 
to  show  was  the  owner  of  certain  of  the  horses 
killed. 

[Ed.  Note. — For  cases  fai  point,  see  yiA,  87, 
Cent  Dig.  Parent  and  CUM.  |  17&] 

Appeal  from  District  Court,  Slonx  Ooonty; 
George  W.  Wakefield,  Jndge. 

Action  to  recover  the  value  of  horses  lost 
In  transportation.  Judgment  against  defend- 
ant, from  which  It  appeals.  Reversed. 

James  C  Davis,-  Claris  &  McLaughUn,  and 
J.  H.  Hutchinson,  for  appellant. 

LADD,  J,  A  car  was  loaded  on  defend- 
ant's line  of  railway  at  Iroquois,  S.  D.,  la 
Februar?^,  1903.  Household  furniture  and 
farm  machinery  w^e  placed  in  one  end  on  a 
platform  about  20  Inches  high,  and  40  pigs 
put  in  under  It  At  the  other  end  six  horses 
were  hitched  crossways,  boxed  piano,  with 
bed  springs  abeve,  In  front  of  them.  Two 
colts  were  loose  in  the  space  between  the 
doors,  hut  with  the  pigs,  could  run  in  where 
the  horses  were.  It  was  billed  via  Hawarden 
to  Des  Moines  over  defendant's  road,  and 
from  there  to  Charlton  over  the  C.  B.  A  Q. 
Line,  the  contract  being  signed  by  the  ship- 
per as  "P.  R.  &  J.  H.  Brlstor."  The  plain- 
tiff was  given  transportation  in  consideration 
of  loading,  feeding,  watering,  and  caring  for 
the  stock.  Before  reaching  Hurley,  S.  D., 
some  of  the  horses  had  gotten  down,  so  that 
it  was  necessary  to  unload  them.  The  car 
was  picked  up  by  the  next  train,  and  reached 
Hawarden  at  7  minutes  after  6  o'clock  in 
the  moruing.  according  to  the  testimony  of 
the  conductor,  or  1%  hours  before  daylight 
as  testified  by  plaintiff.  Here  the  train 
was  side-tracked  until  8  o'clock  a.  m.,  when 
it  was  to  leave  to  charge  of  another  conduct- 
or. Shortly  after  the  car  reached  Hawarden, 
the  plaintiff,  and  also  his  son,  who  had  ridden 
in  it  without  permission  of  ttie  com[>any  as  a 
stowaway,  heard  a  noise  in  the  other  end, 
and  upon  looking  discovered  that  some  of 
the  horses  were  dowo  again.  Plaintiff  tes- 
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tlfled  that  be  Immediately  requested  the  maa 
at  the  depot  to  bare  the  car  set  at  the  chute 
80  that  It  could  be  unloaded,  but  did  not  re- 
member the  man,  or  whether  he  said  any- 
thing, and  that  upon  returning  to  the  car  he 
heard  his  son  ask  the  conductor  If  be  would 
run  the  car  to  the  chute,  and  the  conductor's 
reply  that:  "We  are  not  birds.  We  cannot 
fly.  We  will  put  yon  there  when  we  get 
ready."  l^s  was  confirmed  by  the  son, 
and  the  evidence  of  both  was  to  the  etCect 
that  the  car  was  not  placed  at  the  chute  until 
an  hour  and  one-half  later,  when  four  horses 
and  one  colt  were  found  dead.  Tbe  plaintlfl 
has  sued  for  the  value  of  these  animals  In 
bis  own  right,  and  the  court  Instructed  that 
they  belonged  to  him.  Appellant  contends 
that  three  of  them  were  owned  by  his  son, 
P.  R.  Bristor,  or  at  least  that  the  question 
of  plaintiff's  ownership  should  have  been 
submitted  to  the  Jury.  The  son  was  nearly 
21  years  old  at  the  time  of  the  loss,  and  tes- 
tified that  after  the  carcasses  had  been  un- 
loaded he  told  bis  latha  to  take  them;  that 
they  were  no  good  to  him;  but  that  prior  to 
that  time  he  bad  claimed  them,  and  called 
tbem  his.  As  the  action  is  not  for  the  car- 
casses, but  reducing  the  live  horses  to  that 
condition,  the  pretended  transfer  requires  no 
attention.  The  plaintiff  testified  that  his  sou 
had  claimed  the  horses.  "I  never  disputed 
him  in  it  at  all.  He  was  a  good  boy,  and  a 
good  boy  to  woA,  and  he  did  work  around 
some,  and  got  that  team.  Of  course,  be  was 
a  minor,  but  I  allowed  him  to  claim  them  as 
his.  I  allowed  him  to  work,  collect  bis  own 
wages,  and  be  worked  a  while  and  got  his 
team.  I  allowed  bim  to  exi>ei|d  his  earnings 
In  the  purchase  of  these  horses,  and  made  do 
objections  to  It  I  allowed  him  to  <dalm  them. 
He  treated  them  as  his  own.  Q.  They  were 
regarded  by  you  as  belonging  to  yoor  son,  P. 
B.  BriBtor?  A.  I  allowed  hitai  to  call  them 
bis.  Q.  Tou  regarded  them  as  bis,  didn't 
yon?  A.  I  calculated  to  as  long  ax  be  took 
care  of  tbem  and  not  fool  tbem  away.  I  al- 
lowed him  to  expend  the  money  that  he 
earned  In  working  as  he  saw  flt,  when  he 
wanted  to  get  the  horses.  He  talked  with  me 
about  buying  the  horses,  and  then  went  and 
bought  tbem.  I  was  not  present  at  the  time. 
He  bought  the  three  probably.  The  three 
that  be  bought  were  the  1,300  pound  horse, 
the  1,100  pound  and  1,050  pound.  Q.  Then 
three  of  the  borses  that  you  found  dead  at 
Hawarden  were  the  borses  that  were  owned 
by  your  son,  P.  R.  Bristor?  A.  Tes,  sir.  He 
owned  one  of  the  colts,  but  not  the  colt  that 
was  killed.  He  did  not  have  any  Interest  In 
any  of  the  other  horses.  My  son,  P.  R.  Bris- 
tor, was  21  years  old  last  August  He  work- 
ed out  one  summer,  and  collected  bis  own 
wages.  That  was  two  or  three  years  ago. 
He  worked  some  by  the  day,  whenever  he 
could  get  away  from  home.  He  farmed  on 
his  own  account  up  in  Dakota  with  these 
horses;  farmed  In  the  n^faborbood  of  40 
accea.  He  dlBposed  of  100  biuhels  of  wheat, 


or  such  a  matter,  that  he  grew.  I  could  not 
say  whethCT  he  used  the  money  to  suit  him- 
self or  not  but,  so  far  as  I  know,  he  did.  I 
have  four  boys  besides  P.  B.  Bristor.  Tbey 
did  the  fanning  In  Dakota.  I  devoted  most 
of  my  time  to  wwking  at  the  carpentfflr'B 
trade.  Q.  When  you  unloaded  them  yon 
found  there  was  five  of  tbem  dead — one  colt 
And  four  horses?  A.  Tes,  sir.  Q.  Tbiee  of 
the  horses  were  fames  belonging  to  your 
son?  A.  Tes,  sir." 

That  a  father  is  entitled  to  the  services 
of  his  children  during  minority  is  not  ques- 
tioned, nor  can  his  right  to  relinquish  his 
claim  to  such  services  and  allow  the  minor 
to  earn  money  for  himself  and  receive  and 
appropriate  bis  own  earnings  at  his  pleasure. 
In  other  words  the  father  may  emancipate 
bis  son,  and  put  him  on  the  same  footing  as 
to  his  services  as  If  he  had  already  attained 
the  age  of  21  years.  Such  emancipation  may 
be  by  parol  or  In  writing,  and  may  be  proven 
by  circumstantial  evidence  or  implied  from 
the  conduct  of  the  parties.  Elverett  v.  Sher- 
fey,  1  Iowa,  356;  Wolcott  v.  Blckey,  22  Iowa, 
171;  BenCT  v.  Bdgington,  76  Iowa,  106,  40  N. 
W.  117;  Kubic  V.  Zembe,  106  Iowa,  280,  74 
N.  W.  748;  Halllday  v.  Miller,  20  W.  Va. 
424,  1  8.  B.  S21,  6  Am.  St  Bep.  6S3;  Flynn 
V.  Baisley  (Or.)  57  Pac  908,  46  L.  B.  A.  645. 
76  Am.  St  Rep.  406.  Quoting  from  Porter  t. 
Powell,  70  Iowa,  161,  44  N.  W.  295,  7  L.  R. 
A.  176,  18  Am.  St  Bep.  S53:  "To  emancipate 
is  to  release;  to  set  free.  It  need  not  he  evi- 
denced by  any  formal  or  required  act  It 
may  be  provm  by  direct  proof  or  by  circum- 
stances. To  free  a  child  for  all  the  period  of 
minority,  from  care,  custody,  control,  and 
service,  would  be  a  general  emancipation; 
but  to  free  blm  from  only  a  part  of  the  period 
of  minority,  or  from  only  a  part  of  the  par- 
ent's rights,  would  be  limited.  The  parent, 
having  the  several  rights  of  care,  custody, 
control,  and  service  during  minority,  may 
surely  release  from  either  without  waiving 
his  light  to  the  other,  or  for  a  part  of  the 
time  without  waiving  aa  to  the  whole.  A 
father  frees  his  son  from  services.  That  does 
not  waive  the  right  to  care,  custody,  and  con- 
trol, so  far  as  the  same  can  be  exercised 
consistently  with  the  right  waived."  Ute 
mere  fact  that  the  son  continued  to  make  Us 
home  with  the  father,  and  continued  to  as- 
sist him  somewhat  about  his  farm  work.  Is 
not  controlling.  This  merely  strengthened 
the  presumption  that  his  services  belonged 
to  bis  father,  which  obtains  as  to  all  minors. 
Notwithstanding  this,  however,  proof  was 
admissible  to  show  that  all  claim  to  his  earn- 
ings and  property  acquired  therewith  bad 
been  relinquished  by  the  father.  "The  eman- 
cipation from  the  father's  control  may  be  as 
perfect  when  both  parties  live  together  un- 
der the  same  roof  as  if  they  were  separated. 
The  father's  renunciation  of  all  legal  light 
to  the  sou's  labor  Is  not  lees  absc^ute  be* 
cause  other  family  ties  continue  nnbroken.** 
M^oskey  v.  Cyph^  27  Pa.  220,  The  sod 
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was  nearly  of  age.  He  bad  been  allowed  to 
work  and  collect  wages  as  Us  own,  and  with 
them  to  pnrctaase  these  horses.  He  had  used 
them  In  farming  on  bis  own  account  Tlie 
father's  OTerslght  donbtless  was  uerdsed 
Id  the  paternal  spirit  for  the  protection  of  the 
son's  Interest,  and  not  because  of  any  claim 
to  the  property  or  the  earnings  of  the  son 
with  or  without  its  use.  Tme,  the  plalntUTs 
answers  are  not  as  definite  as  they  might 
have  been  concerning  his  Intention,  for  he 
refers  to  the  horses  as  belonging  to  his  son, 
and  yet  repeatedly  states  somewhat  eqnlTO- 
cately  that  he  allowed  him  to  claim  them. 
But  the  names  of  both  were  attached  to  the 
shipping  contract,  and  the  son  handled  them 
as  his  own  prop^ty.  We  think  the  evidence 
sncb  that  the  issue  as  to  whether  the  son 
had.  been  emancipated  with  respect  to  his 
earnings  and  acquired  this  property  as  his 
own  shonld  hsTO  been  submitted  to  the  Jury. 

Other  qnestlonB  are  argued,  but  as  we  are 
not  aided  fay  a  lolef  in  behalf  of  the  8pi>ellee 
we  deem  It  advisable  to  6»tttt  thdr  eonild- 
eration. 

BerersedL 


JACOBS  T.  JAOOBB  at  aL  (TA00B8,  latn^ 
(Supreme  Goart  of  Iowa.    July  12,  1905.) 

1.  OOMPBOUISS  AND  STTTLEMXniV-EviDBNCB. 

Where  intervener  turned  over  to  his  moth- 
er prior  as  well  as  mibseqnent  to  blfl  majority 
all  hlfl  eamiocs  to  an  amount  ezoeedlDg  f25,> 
OOO,  and  just  before  lDtervener*B  marriage  he 
insisted  to  his  father  and  mother  that  some  of 
his  accomulatad  money  be  paid  to  him  to  start 
Um  in  bMlnai,  whuenpoa  $15,000  was  paid 
h'm  after  Us  marriace,  out  neither  the  father 
nor  mother  regarded  such  payment  as  ter- 
minating Intervener's  relations  as  a  member  of 
the  family  or  his  interest  in  the  fond,  and  there 
had  becm  no  aocountlog  thereof,  such  psyment 
dM  not  coostitote  a  satisfaction  of  mtuvan- 
er's  Interest  in  the  family  fund. 

2.  Sauk— Infakt's  BiuifciPATioif. 

Where  intervwer  prior  and  subsequtttt  to 
his  majority  was  penmtted  by  his  parents  to 
earry  on  a  business  of  selling  papers,  from 
whidi  he  earned  more  than  ^^,000,  which 
amount  he  turned  over  to  his  mother  with  his 
father's  consent,  who  Invested  the  same  In  her 
own  name,  and  the  father  exercised  no  control 
over  Intervener  or  his  earnings,  but  assisted 
him  and  bis  other  sons  In  a  subordinate  ca- 
pacity in  the  sale  of  such  papers,  such  facts 
were  sofflcient  to  constitute  intarvener's  eman- 
cipation. 

8.  SAin  —  EviDiiioi  —  nunBAononi  with 
DiciAsnn  Pebson. 

Where  complainant,  as  administrator  of 
Us  mother's  estate,  sned  to  recover  certain 
funds,  and  In  such  suit  intervened,  and  claimed 
tlie  funds  for  his  indlvldnal  benefit,  on  the 
ground  that  his  mother  held  the  same  In  trust 
for  him,  his  brothers  and  sisters  were  not  ren- 
dered incompetent  to  testify  to  declarations 
made  by  their  mother  to  third  persons  that  she 
held  tlie  funds  for  complainant  by  Code,  S  4604, 
providing  ttiat  no  i^erson  interested  In  the 
event,  etc,  shall  be  examined  as  to  any  com- 
munication between  witness  and  a  deceased  per- 
son against  the  executor,  sdministratM>,  ndr 
at  law  of  sndi  decedent,  eta 


4.  Saicb  —  Tbustes  ~  Dnpoaaz.  of  Tbdr 
Fonns— Rboovebt. 

Where  iuterveno's  mother  held  certain 
funds  and  securities  taken  In  her  name  in  trust 
for  Intervener,  and  prior  to  tier  death  she  trans- 
ferred the  securities  to  her  husband,  who  had 
knowledge  of  the  trust,  and  shortly  tiiereafter 
the  husband  transferred  a  portion  of  the  pro- 
ceeds of  the  securities  to  his  second  wife,  in- 
ttfvener  was  mtitled  to  recover  from  them  pro- 
ceeds of  the  securities  so  tnmsfsrrsd. 
B.  BAin— RxMcmn. 

Complainant  having  paid  certain  moneys 
to  his  mother,  which  she  held  In  trust  for  him, 
after  her  death  sued,  as  the  mother's  adminis- 
trator, his  father  and  stepmother  to  recover 
the  proceeds  of  securities  In  which  the  funds 
had  Deeu  Invested  by  his  mother,  a  part  of 
which  tdie  had  wTongfallv  transferred  to  the  fa- 
ther prior  to  her  deatn,  and  which  he  had 
wrongfully  transferred  to  his  second  wife. 
Complainant  also  intervened  in  the  suit,  claim- 
ing the  proceeds  of  the  securities  for  his  Indi- 
vidual benefit,  and  on  the  trial  the  court  dis- 
missed the  action  by  complainant  as  adminis- 
trator, and  granted  the  relief  donanded  in  the 

Sttition  of  intervention.  fleM,  that  the  reme> 
es  pursued  by  ctunplalnant  were  not  so  in- 
consistent as  to  preclude  Um  from  the  relief 
awarded. 

6.  BAUS— RXOOVEBT— MeABUSK  of  DAUAOSS. 

Where  complainant  deposited  certain  funds 
with  his  mother  to  keep  for  him,  and  she,  prior 
to  her  death,  improperly  transferred  certain 
of  the  funds  to  dh  husband,  and  he  trans- 
ferred a  part  thereof  to  his  second  wife,  com- 
plainant's recovery  as  against  his  father  and 
stepmother  was  not  measured  by  the  amount 
of  sis  deposits  unpaid  by  his  mother,  but  by 
the  extent  of  the  securities  received  by  bis  fa- 
ther in  excess  of  pn^w  czpenditores. 

7.  Sauk— Costs. 

Where  la  a  suit  to  recover  trust  funds 
complainant  sued  as  administrator  of  his  moth- 
er's estate,  and  Intervened  In  such  proceed- 
ing, claiming  the  fond  for  his  own  benefit,  and 
he  was  successful  as  to  every  Issue  raised  in 
his  petition  of  Intervention  except  as  to  the 
conveyance  of  a  homestead,  but  it  did  not  ap- 
pear that  any  costs  were  incurred  with  refer- 
ence to  sodi  issue  tliat  ware  not  necessary  In 
the  trial  of  the  remaining  Issues,  and  his  peti- 
tion as  administrator  was  dismissed,  it  was 
improper  for  the  court  to  tax  any  part  of  the 
cosu  against  plalntUC  as  intervener,  but  the 
costs  should  have  been  divided,  one-third  against 
complainant  as  administrate  and  two-thirds 
against  defendant 

Appeal  from  District  Court,  Folk  Oounty; 
A,'  H.  McVey,  Judge. 

Action  originally  instituted  by  plaintiff,  as 
administrator  of  the  estate  of  his  deceased 
mother,  for  the  discovery  of  assets  of  her  es- 
tate, converted  by  defendants,  who  are  his 
father  and  his  father's  present  wife,  to  their 
use,  and  to  have  set  aside  assignments  and 
conveyances  made  by  the  mother  prior  to 
her  death,  and  for  the  appointment  of  a 
receiver  for  such  property.  Subsequently 
the  administrator,  who  bad  filed  a  claim  in 
probate  against  the  estate  of  his  mother,  in- 
tervened In  this  action  in  his  own  name, 
alleging  that  the  property  transferred  by  bis 
mother  to  these  defendants  belonged  to  htm. 
and  was  held  in  trust  by  her  for  him,  and 
asking  that  his  rigbt  thereto  be  established 
as  against  defendants.  The  trial  court  dis- 
missed tbe  petition  of  plaintiff  as  administra- 
tor, but  sustained  Us  claim  ai  Intervener, 
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and  gsTe  Judgment  in  bis  favor  against  de- 
fendant Cliarlea  Jacobs  for  $10,000  and 
against  Mary  Jacobs  for  f 2,700,  and  appoint- 
ed a  receiver  for  tbe  property  transferred  by 
Leab  Jacobs  to  tlie  defendant  CSuries  Jacobs, 
vlth  ttie  farther  prorMon  that  the  Talne  of 
anj  property  recovered  from  Mary  Jacobs 
be  credited  on  the  JadgmMit  of  $10,000 
against  Obarles  Jacobs.  All  parties  appeal, 
but  defendants,  bavlng  first  appealed,  wUI 
be  treated  as  appellants.  Affirmed. 

Read  ft  Read,  for  appellants.  Bowcu, 
Brockett  ft  Welday,  for  appellee. 

McGLAIN,  J.  Hie  defendant  Charles  Ja- 
cobs and  bis  wlfe^  Leab  Jacobs,  came  to 
America  from  Russia  In  1866,  and  tn  1860 
removed  from  Rochester,  N.  T.,  to  Bes 
Moines.  FMor  to  this  removal  he  had  been 
engaged  In  the  business  of  peddling,  and 
after  coming  to  Des  Molnea  he  continued  for 
some  years  to  engage  in  that  business.  At 
the  time  of  the  removal  to  Des  Molnea  there 
va«  three  children,  BiKnnah,  Isaac,  and 
MoBSB.  Within  a  few  years  another  daughter 
and  another  son  were  bom,  and  all  of  these 
chlldr«i  remained  at  home  with  th^  par- 
ents until  th^  arrived  at  or  near  majority. 
Moses,  however,  continued  to  reside  with  bis 
parents  until  his  marriage  In  June,  1001, 
■wbexx  he  wu  82  years  of  age.  The  three 
sons  successively,  on  reaching  the  ages  of 
from  six  to  nine  years,  engaged  In  the  busi- 
ness of  selling  newspapers  in  Des  Molnea. 
Isaac  continued  In  that  buslneBa.  with  an  In- 
terval when  be  was  a  newsboy  on  railroad 
trains,  until  he  was  about  18  years  of  age. 
when  he  was  apprenticed  to  the  Jeweler's 
business,  and  snbsequently  removed  to  an- 
other place,  engaging  there  In  that  business 
for  himself.  Louis,  the  youngest,  accumu- 
lated some  money  of  hla  own  dvrlng  his  mi- 
nority, although,  as  It  appears,  with  some 
protest  from  his  parents,  and  also  left  borne 
before  his  majority,  and  engaged  In  business 
fOT  himself.  But  all  three  of  tbe  boya  at 
first  brought  home  the  money  realized  from 
the  aale  of  papers,  and  gave  it  to  their  moth- 
er, with  their  father's  assent,  and  In  this 
way  a  considerable  fund  was  accumulated, 
which  was  loaned  out  In  tbe  mother's  name, 
the  business,  however,  being  transacted  to 
some  extent,  at  least,  by  tbe  father.  We  are 
satisfied  from  the  evidence  that  the  father 
contributed  but  little.  If  anything,  to  the 
accumulation  of  this  fund,  which,  as  the  for- 
mal transactlonB  would  Indicate,  was  regard- 
ed as  being  within  the  custody  and  control 
of  tbe  mother.  For  at  least  20  years  prior 
to  the  death  of  the  mother  the  father  had  not 
been  engaged  In  any  employment  yielding 
pecmiia^  returns,  although  he  had  assisted 
his  wife  In  running  the  house,  and  had  to 
some  extent  aided  the  boys  In  carrying  on 
the  business  of  selling  newspapers.  Moses 
was,  wlthont  question,  the  most  active  and 
successful  of  tbe  three  boys  In  selling  news- 


papers, and  as  he  attained  maturity  be  de- 
rived a  large  tncome  from  the  bualness, 
amounting  in  some  years  to  a  net  sum  of  not 
.  less  thui  |2Ji00  a  year,  and  all  the  money 
which  be  received  as  well  after  bis  majority 
up  to  tbe  time  of  his  manlage  as  during  his 
minority  he  tamed  over  to  hla  mother,  who 
from  week  to  week  famished  him  the  soma 
necessary  to  pay  his  bills  f<w  papns,  aa  al- 
ready stated.  He  lived  with  his  psrents,  and 
it  appears  that  Us  clothing  was  provided  by 
them.  Not  long  befmre  hla  marriage  Moses 
Insisted  to  his  father  and  motiier  that  he 
should  have  aome  <tf  the  accumulated  money, 
and  f 15,000  was  tamed  ovor  to  him,  snb- 
stantlally  without  ^test,  save  that  his  fa- 
ther objected  to  his  bavlng  more  than  $10^- 
000  at  that  tlme^  with  the  suggestion  that 
he  should  have  fl^OOO  later.  The  sum  of 
$16,000  thus  rec^ved  was  d^o^ted  In  a 
bank  In  the  name  of  Mosea,  but  the  certifl- 
cate  of  deposit  was  retained  1^  his  puents 
until  be  married  and  went  in  bnslneas  for 
himself,  when  It  was  surrendered  to  him. 
At  the  time  this  sum  of  mtmcy  waa  ancrra- 
dered  to  Moses,  hia  mothw  bad  remaining  In 
her  poesesdon  in  money  and  securities  a  eon- 
^«able  fund,  the  amount  of  which  is  left 
qnlto  uncertain  under  the  evidence;  bnt  dur- 
ing her  last  illness  In  1801,  at  hee  husband's 
requwt,  she  conveyed  to  him  the  homestead, 
and  assigned  ta  him  securities  to  tbe  value 
of  more  than  $10,000.  About  six  weeks  after 
her  death  her  husband  was  married  to  hla 
present  wife,  and  converted  some  of  tbe  notes 
which  he  held  by  assignment  into  other  seen* 
titles  taken  In  her  name. 

1.  It  Is  claimed  that  tbe  $15,000  paid  to 
Moses  was  so  paid  and  accepted  1^  him  tn 
full  satisfaction  of  any  claim  which  be  might 
have  on  the  funds  In  hla  mother's  bands,  but, 
aftn  reviewing  the  evidence,  we  are  aatla- 
fled  to  stete  the  cmtduslon  that  tiiere  was 
no  Intention  on  elth«  side  to  make  any  final 
settlement  or  adjustment  as  to  tbe  extoit  of 
his  right  to  the  funds  In  his  mother's  bands. 
Neither  Moses  nor  his  parente  seem  to  have 
r^rded  the  payment  as  terminating  his  re- 
lations as  a  member  of  tbe  family  or  as  in- 
terested In  the  funds.  We  are  well  satlafled 
that.  If  there  had  been  a  full  accoonttaig  and 
settlement,  some  more  definite  evidence 
thereof  would  have  been  produced  than  is 
to  be  found  in  this  record.  Mosea  was  at 
this  time  sntldpatlng  marriage  and  tiie  es- 
tablishment of  a  place  of  business,  and  seems 
to  have  thought  that  It  was  time  to  have 
some  money  in  bis  own  name,  and  no  serious 
objection  waa  made  as  to  hia  right  to  in- 
sist on  the  amount  which  he  demanded, 
which  amount  sevns  to  have  hera  proposed 
by  him  without  any  knowle^  or  means  ot 
knowledge  aa  to  how  much  money  bis  maOoN 
had,  or  the  amount  which  may  have  been 
contrttmted  to  the  funds  In  her  hands  by 
other  members  of  tbe  family. 

2.  Counsel  on  each  side  discuss  tbe  qnes- 
tion  of  emancipation,  it  being  contended  on 
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one  band  ttiat  Moees  wu  emandpatea  wben 
be  was  first  allowed  to  fflgase  In  the  sale 
of  newqupers  on  bis  own  re8p<»ulblllt7,  and 
on  the  other  that  he  was  not  emancipated 
when  be  attained  his  majority,  but  as  be 
^xmtlnned  a  member  of  the  f  aml^,  and  paid 
ova  his  earnings  to  bis  motber,  these  earn- 
ings were  the  property  of  bis  parents.  In 
reaching  a  conclosion  as  to  emancipation 
It  is  important  to  bear  In  mlud  that  Moses* 
earnings  flmu  tbe  first  were  not  turned  orw 
to  his  father,  who  had  a  right  to  tbnn,  but 
to  blfl  mother,  with  his  fiitber*s  assoit ;  and 
It  is  established  beyond  contromsy  In  the 
evidence  that  the  funds  thus  recelTed  IQr  hln 
mother  from  him  were  repeatedly  referred 
to  b7  boUi  paroitB  as  belonging  to  Moses. 
Declarations  to  this  effect  were  made  whoa 
the  mon^  was  loaned  in  the  name  of  the 
mottiOT,  and  daring  tbe  latter  yetfni  of  her 
life  Uoses  on  sune  occasi(»ui  transacted  tbe 
bnainesa  for  her  and  In  her  name.  These 
declarations  show  in  a  general  way  that  the 
greater  part  of  the  fund  was  regarded  as 
having  been  omtrlbnted  by  Moses,  and  tb^ 
is  no  qnestton  but  tiltat  bis  contributions  to 
this  fond,  after  deducting  the  $15,000  re- 
ceived 1^  him,  »ceeded  the  amount -wbidi 
was  finally  transferred  by  bis  mother  to  tale 
tetho*  during  her  last  Illness.  If  Uiese  eam- 
InffB  had  from  the  first  been  delivered  to 
tbe  Ather,  who  was  entitled  to  tbem,  aaA 
controlled        him,  ttiere  would  be  more 
force  in  the  a^nment  that  there  was  no 
auandpation,  at  least  prior  to  majority ;  but 
even  so  far  as  the  father  assisted  in  carry- 
ing on  the  business  of  selling  papers,  such 
aaslstsnce  was  rmdered  simply  In  a  snbw- 
dlnate  capacity,  and  alike  to  Moses  and  the 
oth«:  two  sons.  Moses  was  allowed  to  man- 
age bis  business  in  his  own  name,  and  al- 
though, as  already  indicated,  be  paid  over 
the  mon^  received  by  him  from  day  to  day 
to  his  mother,  and  obtained  firom  her  tbe 
num^  necessary  to  pay  bis  bills,  yet  frrau 
all  tbe  circumstances  we  cannot  avoid  the 
conclusion  that  the  father,  who  was  entitled 
to  Moses*  earnings,  voluntarily  surrmdered 
Us  right  thereto,  and  assented  that  such 
earnings  be  accumulated  by  the  mothw,  and 
held  by  her  for  the  benefit  of  her  son;  and 
this,  we  think,  iras  sufllclent  to  constitute 
emancipation.  Dlerker  v.  Hess,  64  Mo.  246; 
Bverett  v.  Shorf^,  1  Iowa,  S^t;  Bener  v. 
Bdgington,  76  Iowa.  106,  40  N.  W.  117 ;  Grary 
V.  Hoffman.  115  Iowa,  332,  88  N.  W.  883; 
Bristor  V.  Chicago  ft  N.  W.  B.  Oa  (decided  at 
present  torn)  104  N.  W.  487.   While  none  of 
the  cases  dted      counsel  are  particularly 
pertinent  to  tbe  facts  of  the  case  b^ore  us,  we 
have  no  difficulty  in  reaching  the  otmcluslon 
that  Charles  Jacobs  relloqulsbed  his  right 
to  tbe  earnings  of  Moses,  and  cannot  now 
assert  any  claim  to  the  funds  derived  by 
him  from  his  wife  on  tbe  ground  that  such 
funds  were  tbe  result  of  tbe  earnings  of 
Mooes  before  emandpatlim. 
Z.  Soma  qnestloa  la  nude  as  to  the  com- 


petraCT  of  tbe  testimony  ot  the  other  cbil- 
dreo,  all  of  whom  ware  called  as  witnesses 
in  behalf  ot  plaintiff  and  Intervener,  with 
r^erence  to  declarations  of  the  mother  as 
to  tbe  funds  accumulated  1^  her  being  held 
for  Moaes.  But  such  witnesses  were  cer- 
tainly Gconpetent  to  testify  as  to  declarations 
made  In  their  pres«ice  to  othemg  although 
they  may  bare  been  possibly  Interested  as 
heirs  of  their  mother  in  the  mult  ot  the 
action  brout^t  by  the  administrator  to  re- 
cover the  funds  transferred  by  her  to  bw 
husband  prior  to  ber  death.  It  Is  only  as 
to  personal  transactions  and  communica- 
tions betweoi  parsons  who  are  intwested 
and  the  deceased  that  the  testimony  is  ren- 
dered incompetent  God^  I  4004.  These 
heirs  were  not  parties  to  nor  interested  in 
the  issues  arising  on  the  petltitm  of  inter- 
ventltm  by  Moses  to  his  own  name  and 
right  The  sole  relief  granted  was  against 
tbe  defendants  on  tlils  petition  of  toterven- 
tlon,  and  we  see  no  necessity  for  tbe  further 
discussion  of  the  question  of  competenf^. 

4.  Having  reached  the  conclusion  on  the 
evidence  that  Leah  Jacobs  had  in  her  bands 
a  sum  of  mon^  which  both  ^e  and  her 
husband  recognised  as  a  trust  fund,  we  have 
no  serious  difficulty  In  sustaining  the  decree 
of  the  trial  judga  As  before  indicated. 
Charlea  Jacobs  has  not  wlthto  the  past  20 
years  contributed  anything  to  the  fund  held 
In  his  wife's  namcL  Am  to  contributions  by 
Isaac  and  Louis,  it  Is-oioagh  to  say  that 
they  are  not  asserting  any  claim  to  the  fund. 
Even  If  th^  have  cmtrlbuted  tiiereto,  to- 
tervener  should  not  be  denied  relief  in  the 
amount  of  the  fund  turned  over  by  Leah 
Jacobs  to  her  husband  without  considera- 
tion, if  it  amounts  to  no  mon  than  toter- 
voier  has  contributed.  We  are  aatlsfled  that 
the  amount  of  his  contribution  more  than 
equals  the  amount  of  the  fund  thus  turned 
over.  And  here  It  may  be  suggested  that 
there  is  no  occasion  for  a  discussion  of  re- 
sulting or  constructive  trusts.  If  the  evi- 
dence shows  that  Leah  Jacobs  received  the 
money  of  her  tma  Moses  under  an  Implied 
agreonent  to  kec^t  it  for  him'  and  ultimate 
return  It  to  him,  then  all  moneys  thus  re- 
cdved  by  her  from  him  constituted  a  trust 
fund  to  her  hands,  to  which  her  husband 
could  acquhre  no  right  by  transfer  of  the 
Becnritles  without  conslderatlMi,  and  the  hus- 
band took  the  securities  with  an  obllgati<m  to 
account  for  them  to  their  real  owner.  The 
presmt  wife,  so  far  as  proceeds  of  securities 
have  been  put  to  her  nam^  holds  such  pro- 
ceeds nndfflr  like  obligation.  The  doctrtoe  of 
trusts  is  argued  with  refwence  to  tbe  home- 
stead, as  to  which  it  would,  of  course,  be  pw- 
tinen^  but  as  the  intervoier  now  makes  no 
claim  to  the  tumiestead  we  need  not  give  the 
matter  further  consideration. 

5.  It  is  contended  that  the  ranedy  asked 
by  totervener  to  his  own  name  is  Incon- 
sistent with  tbe  rmedy  asked  to  the  actlcm 
EM  originally  brought  by  blm  as  admlnls- 
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trator.  Bat  we  do  not  see  that  there  Is  any 
such  iDconslstency  as  to  make  It  improper 
to  glTe  the  relief  granted  In  tbe  lower  court 
on  bl8  petition  of  Interrentloii.  As  the  lower 
court  Olsmlssed  tlie  petition  brought  in  the 
name  of  the  administrator  and  granted  re- 
lief only  on  the  petition  of  Intervention,  no 
wrong  was  done  so  far  as  the  def^kdants  are 
concerned.  If  It  appeared  that  Moses  Jacotis 
was  Mitltled  in  his  own  right  to  the  fnnd 
turned  over  to  bis  father,  It  was  certainly 
competent  for  the  court  to  adjust  the  con- 
ttoverey  under  thfe  Issues  raised  <m  the  pe- 
tition of  intervention  so  long  as  no  othw 
claimant  to  the  fund  was  asking  relief. 

e.  On  the  croes-appeal  It  la  argued  for 
intervener  that  he  was  entitled  to  a  larger 
Judgment,  and  we  think  it  may  be  conceded 
that  the  evidence  tends  to  show  that  the  con- 
tribution made  by  Moses  Jacobs  to  the  funds 
in  his  mother's  hands  exceeded  the  i^gre- 
gate  of  $25,000,  which  he  has  secured  to 
him  from  the  payment  by  his  moth«  of  flfi,- 
000  and  the  Judgment  against  his  father  for 
$10,000;  hut  no  specific  objection  fs  made 
to  the  finding  of  the  court  as  to  the  amount 
of  the  securities  transferred  to  tils  father 
by  his  mother,  or  as  to  the  propriety  of  the 
credits  given  to  tite  fatbw  out  of  the  fund 
r^resented  by  such  securities,  and  the  in- 
tervener was  entitled  to  Judgmoit  against 
his  father  only  to  the  extnnt  of  the  secnrltieM 
received  by  blm  In  excess  of  the  expendi- 
tures which  the  court  recognised  as  proper. 
The  decree  is  based  evidently  not  on  what 
Moees  Jacobs  contributed  to  the  fnnd  in  his 
mottier's  bands,  but  on  the  sbowfng  as  to 
the  amount  of  the  fund  recdved  by  the 
father.  The  same  c<HUdderatlons  are  appli- 
cable to  the  complaint  In  behalf  of  the  ad- 
ministrator as  to  the  dismissal  of  his  origi- 
nal petition.  It  does  not  appear  that  the 
defendants  have  funds  in  their  bands,  aside 
from  those  disposed  of  the  decree  for 
which  they  should  account  to  the  estate. 

Complaint  is  fortbor  made  on  behalf  of 
Intervener  as  to  the  taxation  of  costs.  The 
decree  provides  that  one-third  of  the  ^tire 
costs  in  the  whole  proceeding  be  taxed  to 
defmdants,  cme-thlrd  to  Intervener,  and  one- 
ttiird  to  tbe  administrator.  We  do  not  nn- 
'derstand  on  wbat  thecMT  any  portion  of  the 
costs  were  taxed  against  intervener.  As 
to  no  Issue  raised  tat  his  petition  of  Interven* 
tlon  was  he  nnsuocessful,  save  as  to  the  con- 
v^ance  of  the  hwnestead.  which  he  sought 
to  have  set  aside.  But  as  no  costs  seem  to 
bave  been  taicnrred  with  referoice  to  this 
branch  of  tbe  case  wblch  were  not  neces- 
sary In  the  trial  of  the  Issues  as  to  tbe 
personal  secnrltles,  we  think  It  would  have 
been  equitable  to  assess  tbe  entire  costs, 
so  far  as  the  issues  of  the  intervention  were 
concerned,  to  the  defendanto.  There  was  no 
Impropilety  in  taxing  a  i^ntlon  of  tbe  costs 
TO  the  administrator,  whose  petition  for  re- 
lief was  iffactically  abandoned  during  Qie 
course  of  the  trial. 


Tbe  result  is  that  two-thirds  of  tbe  costs 
In  the  lower  court  are  taxed  to  defendants 
and  one-third  to  tbe  administrator  as  plain- 
tiff In  tbe  original  action,  and  that  the  costs 
of  this  appeal  are  taxed  to  tbe  app^lanta. 
Otherwise  liw  decree  of  tta  trial  court  is 
afflrmed. 


WRIGHT  T.  cm  OP  COUNCIL  BLtTFTS. 
(Supreme  Court  of  Iowa.   July  18.  1906.) 

1.  Watkbs  akd  Wateb  Coubsbs— Nohitavi- 
OABLB  Lakes— Rip ABiA If  Ownebs — Titlk 

to  SUBHEBQEn  LaHD. 

Owners  of  land  bonnded  on  a  Donnavigable 
lake  or  on  a  body  of  water,  the  banks  at  whidi 
were  meandered  In  the  original  government  sur- 
vey, have  no  title  to  the  submei^ed  bed  of  each 
laaa  or  body  of  water. 

[£ld.  Note. — ^Tor  cases  in  point,  see  vol. 
Cent  Dig.  Waters  and  Water  Gounes,  {  120.] 

2.  TmJB  BT  AoOBETIOIf— BnBOKR  OV  PBOOT. 

Persons  seeUng  to  establish  title  la  ac> 
eretlon  or  reliction  to  land  in  tin  possessfon  of 
anothw  have  the  burden  of  showing  the  ac- 
cretion or  lelletioa  bf  which  tbey  dauu  titisw 
8.  Public  Iiairas-SuBnr— UsAnoBam  Wa- 

TXBS. 

Where  surveyed  tracts  actually  abut  npou' 
a  body  of  water  proper  to  be  meandered  nnder 
the  rules  governing  tbe  poblle  snrvej,  and  the 
meander  lines  sabstantiaOy  represent  the  water 
line,  the  title  of  the  abutting  owner  eztwds  to 
the  aetaal  water  line  at  least  ss  it  existed  at 
tb»  time  tiw  survey  was  made;  but  where  there 
Is  no  body  of  water  vmper  to  be  meandered  the 
meander  line  limits  ttie  title  of  tbe  owner  of  tbe 
tract  described  thereby. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48r 
Cent.  Dig.  Watera  and  Water  Oonrses,  1 120.1 

4.  Saicb. 

Tbe  action     government  sorreyors  In  not 

following  a  lain,  but  in  running  meander  lines 
around  a  tract  of  land  not  permanently  covered 
by  water,  and  not  properly  Included  within  the 
body  of  tbe  lake,  does  not  make  the  land  im- 
properly Incladed  within  tbe  meander  lines  a 
part  of  the  lake  in  sudi  sense  as  to  give  own- 
ers of  propertr  abutting  on  the  lake  as  mean- 
dered title  by  aocreti(m  and  reliction  to  the 
land  Improperly  meandered  on  the  recessltm  of 
the  water  therefriHn, 

Appeal  from  District  Court,  Pottowatta- 
mie  County ;  O.  D.  Wheeler,  Judge. 

PlaintifTs  are  the  owners  of  lots  1,  2,  and  S 
of  fractional  section  28,  township  76,  range 
4A,  in  Pottawattamie  county.  Accwdli^  to 
the  government  plat  these  lots  abut  upon  a 
meandered  lake  or  bayou  now  known  as  "Blg^ 
liake,**  the  northern  aid  of  whidi  Is  within 
the  southern  part  of  the  dty  limits  of  Gonn- 
dl  BInfte,  and  these  Idts  t^iether  constitute 
wbat  is  spokoi  of  by  scmie  of  tbe  witnesses 
as  the  "Island,"  although  as  a  matter  of  fact 
not  surronn^d  by  water.  Tbe  Irregular 
tract  In  controvrasy  Is  between  tbe  meander^ 
ed  line  and  tbe  median  line  of  a  portion  of 
the  territory  platted  as  lake  or  bayou  whldi 
is  not  permanottly  covered  by  water.  Tbe 
plaintiffs  claim  title  to  this  tract  as  a  part  of 
the  bed  of  tiie  lake  or  bayou  included  between 
tbe  meandered  lines,  and  not  covered  by  the 
descriptions  of  tbsUr  lota.  Defendant  now 
in  {KMseBsiut  of  tbls  tract  by  a  tenant;  todes 
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plalDtW  title,  and  also  aHerts  title  in  Itself 
under  an  act  of  Congress  passed  In  1880  par- 
porting  to  ccmTej  to  dBfendant  ihe  title  oC 
Ihe  United  States  to  Hie  meandavd  lake 
above  referred  to  upon  condition  that  tlie 
premises  shall  be  beld  for  pobUe  ns^  resort^ 
«nd  recreation.  On  the  trial  of  the  Issues 
the  conrt  tonnd  'Qiat  plaintiffs  had  no  right; 
title,  or  Interest  in  or  to  the  tract  in  question, 
and  dismissed  plaintiffs'  petition  as  without 
merit  m  equity,  and  rendered  Judgment  [ 
against  plalntlflk  fat  oosts,  Cram  which  plain-  i 
tiffs  appeaL  j 

Wright  ft  Baldwin  and  Hajme  ft  Haaeltmi,  I 
for  appellants.   S.  B.  Snyder,  Clt;  SoL,  and 
Harl  ft  Tlnley,  for  appellee^ 

McOItAIN,  3.  In  their  petltioa  plalntlfls 
assert  title  to  the  tract  In  coutroversy  on  the 
theory  tiiat  as  riparian  owners  their  title  ex- 
tends to  the  middle  of  the  bed  of  the  lake  or 
bajroa,  whi<^  is  conceded  <m  both  sides  to  be 
a  nonnaTigable  body  of  water.  This  claim, 
howem,  Is  without  lesal  foundation,  for  it 
has  been  by  this  court  tiiat  the  ownws 
of  land  bounded  on  nonnavlgable  lakes  have 
DO  title  to  the  bed  of  sndi  kikes  covered  by 
water.  Noyes  t.  Collins.  82  Iowa.  668,  61  N. 
W.  25a  2B  L.  B.  A.  609,  64  Am.  St  R^.  671; 
Noyes  V.  Harrison  County,  104  Iowa,  174.  78 
N.  W.  480;  Rood  v.  Wallace.  100  Iowa,  6.  79 
X.  W.  44a  Nor  is  it  claimed  that  tills  lake, 
or  rather  the  pcntlon  of  It  which,  as  indicated  | 
Igr  the  goTemmait  plat,  eztoided  over  the 
tract  in  controren^  and  other  land  to  a  cm- 
neetla&  with  the  BUssouri  tlrer,  wu  erer  a 
□onnavlgable  stream  In  sndi  sense  that  the 
title  <tf  the  adjoining  ownos  wouU  extend  to 
the  colter  thereof.  Iliat  Idea  is  precluded 
by  the  tect  that  the  banks  were  meandered 
in  the  original  survey,  and  the  rule  an- 
nounced In  the  foregoing  ca^es  as  to  the  title 
to  the  beds  of  nonnavigable  lakes  in  Iowa  is 
applicable,  and  excludes  any  ownership  by 
plalntlfb  to  the  tract  in  questi<»i  as  a  part  of 
the  bed  of  the  nonnavlgable  lake.  But  the 
case  appears  to  have  been  tried  in  the  lower 
court  and  is  now  presoited  here  in  behalf  ot 
plaintiffs  on  the  theory  that  the  tract  In  ques- 
tlcMi  was  at  the  time  of  the  original  survey  a 
part  of  the  bed  of  the  lake  covered  by  water, 
and  was  subsequoitly  by  gradnal  recession  ot 
the  water  added  to  plaintiffs'  lots  by  accre- 
tion or  reliction,  and  tbat  theory  of  tbe  case 
ifi  therefore  proi>erly  within  our  considera- 
tion. Inasmuch  as  defendant  Is  In  possession 
<tf  tbe  tract,  and  plaintiffs  are  seeking  to 
tiBve  their  title  to  such  tract  established,  tbe 
burden  Is  on  the  plalntUta  to  show  such  ac- 
cretion or  reliction  as  to  extend  their  title  be- 
yond the  original  meander  line  over  this 
tract.  On  a  close  examination  of  tbe  record 
we  fail  to  find  such  evidence  as  would  war- 
rant us  in  holdli^  tbat  there  had  ever  been 
such  accretion  or  rellcticHi  as  would  thus  ex- 
tend plaintiffs'  boundary  so  as  to  Include  this 
tract  The  fact  that  the  government  sur- 


veyors ran  meander  linos  along  the  two  sides 
of  an  Irregular  water  course  or  body  of  wa- 
ter connecting  tbe  lake  as  it  now  exists  with 
the  Hisoonrl  river  does  not  prove  that  the 
land  included  within  these  meander  lines  was 
at  the  time  of  tlie  survey  e  port  of  tbe  lake 
In  such  sense  that  the  doctrine  of  accretion 
or  reliction  Is  to  bo  appUed  in  determining 
plalntlffO*  boundary.  The  meander  Uoe  is 
not  a  boundary  lino  if  It  snbotantially  repre- 
sents a  water  lino  and  the  snrv^od  tracts  ac< 
tuaUy  abut  upon  a  body  of  water  proper  to 
be  meandered  miSer  Hm  rules  gorwntng  pub- 
lic survciy;  for  tn  aocfa  case  the  title  of  the 
abutting  ovniras  extends  to  the  actnal  water 
line,  at  least  as  it  existed  at  the  time  the 
surv^  was  made.  But  if  there  is  no  body  of 
water  proper  to  be  oieandered,  the  meandw 
line  limlto  tin  title  of  the  owners  of  the 
tracts  described  In  tbe  snrraiy  means  of 
such  meander  lines,  and  they  do  not  acquire 
any  titie  to  land  b^ond  the  mesnder  lines. 
The  running  of  tbe  meander  line  does  not  es- 
tablish tbe  character  of  the  land  outside  of 
snch  boundary.  Schloaser  v.  HcanphlU,  118 
Iowa,  45%  80  N.  W.  842;  Grant  t.  Hemphill, 
92  Iowa,  218,  68  N.  W.  263,  60  N.  W.  618; 
Oarr  v.  Moore.  118  Iowa,  163, 08  M.  W.  62,  97 
Am.  StRep.  282;  Iowa  t.  Rood,  187U.  S.  87. 
23  Sup.  Ot  48.47  Li.  Bd.86;  Rood  v.  Wallace, 
108  Iowa,  6,  79  N.  W.  448.  Tbo  case  before  us 
difflns  from  Schlosserv.HMDphlUandOarr  v. 
Moore  only  in  this  respect:  that  in  these  cases 
It  was  fonOd  that  thwe  was  no  body  of  water 
jnvper  to  be  meandered,  and  ttawe  was  no  occas- 
ion for  the  application  of  the  doctrine  of  accre* 
tion  tit  rdictlon,  while  In  thia  case  It  appears 
that  there  was  at  the  time  of  tbe  cniglnal  sur- 
vey, and  still  Is,  a  body  ot  water  proper  to  be 
meandered  and  oonstttuting  a  liAe,  but  the  me- 
ander lines.  Instead  of  folknrlng  the  lake,  in- 
cluded a  UiTge  tract  of  land  not  permanently 
covered  by  water,  and  not  properly  included, 
thereftne,  witiUn  tiie  body  of  the  lake;  tiie 
tract  of  land  In  controversy  being  a  portion 
of  the  tract  thus  imiwopwly  included.  This 
tract  may  have  beoi'  temporarily  covered 
with  water  at  the  time  of  tbe  mlglnal  survey 
in  such  sense  tbat  It  was  swampy  and  over- 
flowed, and  it  is  still  occasionally  overflowed  • 
in  times  of  flood  by  wat^  thrown  back  from 
the  Missouri  river,  but  there  Is  no  snffldent 
evidence,  in  our  Judgment,  tbat  It  ever  con- 
stituted a  part  of  the  bed  of  tbe  lake.  Now, 
we.  think  it  clear  tbat  tbe  mere  action  of  the 
government  surveyors  In  running  tbese  mean- 
der lines  did  not  make  this  land  a  part  of  the 
lake  bed  in  such  sense  that,  since  the  water 
covering  It  temporarily  and  at  Infrequent  in- 
tervals has  receded,  the  doctrine  of  accretion 
and  reliction  should  apply,  and  we  reach  the 
conclusion  tbat  the  tract  of  land  In  question 
did  not  pass  to  tbe  plaintiffs  on  the  recesRlon 
from  It  of  water  which  may  bare  covered  It. 
With  reference  to  the  land  thus  temporarily 
overflowed,  the  meander  line  bounding  plain- 
tiffs* premises  constituted  a  boundary  line, 
and  plaintiffs  must  be  limited  as  to  their  ti- 
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tie  to  the  tracts  conv^ed  to  tbem  the  gov- 
eminent  tbe  bonndariefl  fixed  for  such 
tracts.  We  do  not  think  this  a  proper  occa- 
sion to  go  Into  an  elaborate  dlscusalon  of  the 
question  whether  the  doctrine  of  accretion 
and  reliction  Is  applicable  as  extending  the 
boundaries  of  riparian  owners  along  the 
shores  of  an  actual  lake  existing  at  the  time 
of  the  original  surv^,  the  waters  of  which 
have  snbseqnently  receded ;  for  we  reach  tiie 
conchifllon  under  the  evidence  that  the  actual 
boundaries  of  the  lake  were  substantially  fbe 
same  when  ttie  original  surrey  was  made  as 
they  are  now.  Big  Lake  la  fed  springs 
along  Its  shwe,  and  has  never,  as  we  think, 
covered  the  land  In  controversy,  except  as  Uie 
water  of  the  Hlssourt  river  has  beoi  thrown 
back  Into  It  in  times  of  flood.  At  such  times 
the  water  covering  this  tract  baa  been  water 
thrown  back  ftom  the  river,  and  not  water  con- 
stituting substantially  a  part  of  the  body  of 
the  lake.  Ak»ig  the  boundaries  of  the  principal 
body  of  the  lake  the  meander  line  la  inside, 
rather  than  beyond,  the  water  line,  and  there 
is  no  evldmce  of  any  such  change  in  condi- 
tions as  to  Justify  a  belief  that  the  lake,  by 
drying  up,  has  receded  tnmi  the  land  in  con- 
troversy, and  that  its  substantlat  boundaries 
have  been  materially  cbanged.  The  conclu- 
sion above  indicated  renders  It  unnecessary 
to  discuss  the  effect  of  the  congressional 
grant  of  the  lake  to  ttie  city,  or  the  facts 
with  reference  to  the  assertion  ot  title  over 
the  tract  In  ctmtroversy  based  on  this  grant 
as  color  of  title  for  the  statutory  period  of 
Umitatiou. 

The  decree  of  the  trial  court  was,  as  we 
tblnk,  correct,  and  Ita  Judgment  la  affirmed. 


N.  W.  HAL8BY  &  CO.  v.  CITT  OF  BEUJD 
PLAINS  et  al. 

(Suprame  Oourt  ot  Iowa.   July  18,  190B.) 

1.  Mdttioipal  CoBPORATtORB  —  Lncrr  of  In- 
DBBTiDNBss  — CoKamunoirAi:,  PaovnioHS 
— Seut-Ezecution. 

CooaL  art  11,  i  8,  prohibltinf  municipal 
corporations  from  becoming  Indebted  to  aa 
araotint  exceediDg  6  per  centum  on  the  valne 
of  the  taxable  property  located  therein,  be- 
came aelf-ezecutins  from  the  moment  of  its 
adoption,  and  required  no  subsequent  legisla- 
tion to  give  it  force  and  effect 

[Ed.  Note. — For  cases  la  point,  see  vol.  10; 
Cent  Dig.  Constitutional  Law,  |  33.] 

2.  Same— Stbict  Cowbtbttctioit. 

Const,  art.  11,  §  8,  prohibiting  monicipal 
corporations  from  becoming  indebted  to  an 
amount  in  excess  of  6  per  centum  on  the  value 
of  the  taxable  property  located  therein,  can- 
not  be  extended  so  aa  to  include  cases  the  sub- 
ject-matter whereof  does  not  bring  them  within 
the  fair  intendment  of  the  languaE^  employed. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  O«istitntlonal  Law,  »  9, 11.] 

3.  CoNsrrrtJTioNAL  Law  —  Constbuctiom  of 
Constitution— CoNTEMPOHABT  Conditions. 

Words  used  in  the  Constitution  are  to  be 
construed  in  their  natural  sense  and.  In  the 
light  of  conditions  existing  when  the  Constitu- 
tion was  adopted)  and  of  the  evil  sought  to  be 


remedied  or  guarded  against,  aa  dlsdosed  bF 
authentic  hii^iny.  constitutional  debates,  and 
contemporary  lepslation  rdatlng  to  the  aob- 

ject-matter. 

[Ed.  Note. — For  cases  In  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  U  9-17.] 

4.  MuniClPAL  GOBFOBATXOHB— XUUT  OF  IH- 
DEBTEDNBSS  —  CONnrrUTIONAI.  PbOVISIOHS 
-<JOH8TBUCTION. 

The  words  "value  of  the  taxable  proper- 
ty," as  used  in  Const,  art  11.  S  3,  prohibiting 
municipal  corporations  from  becoming  indebted 
in  an  amount  exceeding  5  per  centam  on  the 
value  of  the  taxable  prwerty  located  therein, 
when  construed  in  the  light  of  the  pnrpose 
which  actuated  its  enactment  which  waa  to 
prevent  the  improper  expenditure  by  municipali- 
ties of  public  money,  and  of  subseQuent  legis- 
lation (Acts  28th  Gen.  Assem.  p.  23,  c.  41.  f  ^ 
as  amended  by  Acta  30th  Sen.  Assem.  p.  37, 
c  43)  providing  that  no  municipal  corporation 
shall  become  indebted  to  an  amount  exceeding 
1^  per  centam  on  the  "actual  value"  of  the 
property  located  therein,  except  that  citiea  of 
the  second  class  may  become  indebted  to  an 
amount  aggregating,  with  all  other  indebted- 
ness, a  sum  not  exceeding  2^  per  centum  of 
such  "actual  value,"  mean  the  actual  value  of 
property  in  the  city,  and  not  the  taxable  valuo 
prescribed  by  Oode^  i  1806,  providing  that  prop- 
erty subject  to  taxation  snail  be  valued  at  its 
actual  value  and  assessed  at  25  per  centum  of 
such  value,  which  assessed  value  shall  be  taken 
as  the  taxable  value  of  the  property, 

[Ed.  Note. — F<n-  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  I  1838.] 

Appeal  from  District  Court,  Benton  Coun- 
ty; G.  W.  Bumham,  Judge. 

ActLon  to  recover  moneys  had  and  receiv- 
ed. The  opinion  states  the  case.  There  was 
a  trial  to  the  court  without  tbe  iuterventimi 
of  a  Jury,  resulting  in  Judgment  in  favor  of 
defendants.  The  piHfnt***'  company  appeais. 
Affirmed. 

Tom.  H.  Hllner,  for  appellant  S.  B.  Uont- 
gomery  and  J.  B.  Ohambers,  for  appelteea. 

BISHOP,  J.  Section  2,  c.  41«  p.  28,  Acta 
2Sth  Oen.  Assem..  as  amended  by  chapter 
43,  p.  87,  Acta  80th  Oen.  Assem.,  piOTides 
that  "no  •  *  •  municipal  corporfttlon  •  •  • 
shall  be  allowed  to  become  indebted,  in  any 
manner  or  for  any  purpow,  to  an  amount  In 
Qie  aggregate  exceeding  one  and  one-fourth 
per  centum  on  the  actual  value  of  the  prop- 
erty within  sndk  •  •  •  corporation,  to  be 
ascertained  by  the  last  state  and  county  tax 
list  pre,vIouB  to  the  Incurring  of  such  Indebt- 
edness: •  •  •  provided,  however,  that 
*  *  *  cities  of  the  second  class  for  the  pur- 
pose of  erecting  or  purchasing  water  works 
and  a  system  of  sewer^  shall  be  allowed  to 
become  indebted  for  said  purpose  to  an 
amount  aggregating,  with  all  othw  indebted- 
ness, *  *  *  to  a  sum  not  exceeding  two 
and  one-half  per  centum  of  the  actual  value 
of  the  proper^  within  said  city,  to  be  ascer- 
tained in  the  manner  and  form  aforesaid." 
It  is  then  further  provided  by  the  statute 
that  before  any  such  Indebtedness  can  be 
contracted  In  excess  of  1^4  per  centum  an 
election  shell  be  held,  at  which  the  question 
of  the  issuance  of  bonds  for  the  purposes  de- 
signated shall  be  submitted  to  a  vote  of  the 
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electfos  of  the  dty.  The  defendant  rity  of 
Belle  Flolne  Is  a  cl^  of  tlie  second  class  In 
tbis  state,  and  the  defendant  W.  A.  Uontr 
gtaaery  Is  tbe  treasnrw  tiiereof .  It  Is  con- 
ceded that  the  actual  talne  vt  the  ifvopertj 
snbject  to  taxation  iritoated  wltliin  the  lim- 
its of  said  city,  as  determined  by  tbe  as- 
sessor, and  as  shown  by  tbe  state  and  county 
tax  Hsts  for  the  year  WOB,  was  the  som  of 
$1,578,676;  further,  that  the  total  indebted- 
ness of  the  dty,  apart  from  tiie  proposed 
bond  isane,  presently  to  be  referred  to,  warn 
tbe  sum  ot  fStOOO.  Acting  upon  ttie  prori- 
Blons  of  statute  stated  foregoing,  and  In  Jane, 
1901,  there  was  duly  submitted  to  the  Totws 
of  the  defendant  dij  a  pn^xwltlon  to  issue 
-tbe  bonds  th^eof  In  the  sum  of  $80^000  for 
the  purpose  of  erecting  a  system  d  mter- 
-n-oiks  and  sewers  In  said  city.  The  proposi- 
tion rec^Ted  ttie  requisite  number  of  af- 
firmatlTe  Totes,  and  was  declared  to  be  duly 
carried.  Thereafter  the  city  advertised  for 
bids  for  the  punAase  of  such  bonds,  and  In 
connection  therewith  made  the  requirement 
that  each  bidder  should  accompany  his  bid 
with  money  in  the  sum  of  $3,000  as  evidence 
of  good  fotth,  and  which  money.  In  the  case 
of  tbe  successful  Udder,  should  be  applied 
In  part  payment  of  the  purchase  price  of  .ttie 
bonds.'  The  plaintiff  company  was  a  bidder 
for  the  bonds,  and  accompanied  its  bid  by  a 
depodt  with  the  defendant  Montgomery,  as 
city  ^asurer,  of  the  sum  of  (8,000^  as  requir- 
ed. Upon  the  bids  being  opened,  plalntlfl 
was  found  to  be  the  successful  bidder,  and 
tbe  bonds  were  declared  sold  to  It  There- 
after tender  of  the  bonds  was  made,  and 
payment  demanded,  wherenpon  plaintiff  re- 
fused to  receive  the  same  and  pay  therefor. 
Such  refusal  was  based  upon  tbe  sole  ground 
that  tiie  indebtedness  to  be  represented  by 
tbe  proposed  bonds,  added  to  the  Indebted- 
ness alrea^  existing  as  against  said  city, 
would  exceed  the  debt  Umlt  as  isescribed 
by  the  Gonstttution  of  the  state.  Plaintiff, 
in  turn,  demanded  of  the  dty  and  said  Mont- 
gomery, treasurer,  a  return  of  the  sum  of 
$8,000  so  deposited  by  It  as  above  stated. 
Tbe  demand  tor  repayment  being  refused, 
tbIs  acti<m  followed. 

Tbe  constitutional  provision  Invoked  by 
plaintiff,  and  under  which  It  seeks  to  josti^ 
Its  refusal  to  accept  of  tbe  bonds  and  pred- 
icates its  danand  for  repayment  of  the  de> 
posit  money,  reads  as  follows:  "No  munic- 
ipal corporation  shall  be  allowed  to  become 
Indebted  In  any  manner,  or  for  any  purpose, 
to  an  amount  In  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  prop- 
erty within  such  *  •  •  corporation— to 
be  ascertained  by  the  last  state  and  county 
tax  lists,  iffevlous  to  the  Incurrlog  of  such 
indebtedness."  Const  I  8,  art  11.  In  view 
of  the  figures  already  given,  and  to  bring 
the  case  within  the  operation  of  such  pro- 
vision, plabitlff  also  invokes  and  relies  upon 
the  provisions  of  amended  section  180C  of 
the  Code,  wUch  reada  as  follows:  *'A11  prop- 


[  erty  subject  to  taxation  shall  be  valued  at  Its 
actual  value  •  •  *  and  shall  be  assessed 
'  at  tw«ity*flve  per  cent  ot  such  vahie.  Such 
i  assessed  value  shall  be  taken  and  considered 
as  the  taxable  value  of  such  property,  upon 
which  the  levy  sball  be  made.  Actual  value 
of  property  as  used  In  this  chapter  shall 
mean  Ito  value  tn  the  market  in  the  ordinary 
I  conrsje  of  trade."   Predsely  stated,  tbe  con- 
tention of  plaintiff  is  that,  as  ta^  cannot 
be  levied  or  exacted  otherwise  than  on  the 
basts  of  taxable  value— that  is,  25  per  cent, 
of  actual  value — such  taxable  value  must  be 
accepted  as  the  "value  of  tiie  taxable  prop- 
erty," within  the  meaning  of  tiiat  expression 
;  as  found  in  the  Constitution.  From  tills  we 
have  the  argument  that  the  provisions  of  the 
amended  act  of  the  Twenty-Blgbth  General 
Assembly,  under  which  the  defendant  city 
assumed  to  jwoceed,  in  so  tar,  at  least  as  tbe 
same  can  be  said  to  operate  as  a  grant  of 
authority  for  an  increase  cf  indebtedness  be- 
yond the  limit  of  S  per  centum  at  the  "tax- 
able value"  of  the  property  In  the  dty,  are 
violative  of  the  constitutional  provlalon,  and 
void.  It  Is  the  contention  of  defendants,  on 
I  the  other  hand,  that  the  debt  limit  provision 
of  the  Constitution  has  relation  only  to  the 
actual  valuation  of  property  as  the  same  may 
be  found  and  returned  by  tiie  assessor  for 
taxation  purposes;  accordingly,  that  an  In- 
1  debtedness  which  stands  Uie  prescribed  test 
'  In  tiiat  it  does  not  exceed  6  per  centum  of 
t  the  value  of  the  property  subject  to  taxation 
i  "valued  at  Its  actual  value,"  cannot  be  held 
I  to  be  violative  of  soch  provision. 

It  thus  becomes  apparent  that  we  have  as 
the  sole  question  in  the  case,  what  basis  of 
valuation.  In  view  of  the  present  statute, 
must  be  accepted  l^m  which  computation 
of  lawful  Indebtedness  shall  be  made?  It 
win  be  observed  that  the  mandate  of  the 
Constitution  Is.  "Thou  shalt  not."  The  provi- 
sion, being  prohibitive  became  self-executing 
from  tbe  moment  of  Ita  adoption,  and  hence 
required  no  subsequent  legislation  to  give  It 
operative  force  and  effect  Hyatt  v.  Allen, 
54  Gal.  State  v.  Qleason,  12  Fla.  190; 
Trigg  V.  State,  48  Tex.  046;  McKusIek  v. 
Seymour.  48  Minn.  1S8.  50  N.  W.  1114.  How- 
ever, as  in  the  case  ot  a  statute  Intended  to 
operate  speclflcally  to  Intei'dict  or  which  can 
be  said  to  be  against  common  right  the  oper- 
ation  of  the  provision  cannot  be  extended  so 
as  to  include  cases  the  subject-matter  where- 
of does  not  bring  them  within  the  fair  in- 
tendment of  tbe  language  empl<^ed.  Dlvely 
v.  Cedar  Palls,  27  Iowa,  228:  Orant  v.  Daven- 
port, 36  Iowa,  396;  Council  Bluffs  Stewart 
51  Iowa,  885,  1  N.  W.  028;  Davis  v.  Des 
Moines,  71  Iowa,  500,  82  N.  W.  470;  Orvla  v. 
Board,  etc..  88  Iowa,  674,  S6  N.  W.  294.  45 
Am.  St  Rep.  252;  Allen  v.  Davenport  107 
Iowa,  00,  77  N.  W.  532;  Doon  Tp.  v.  Cum- 
mins, 142  n.  S.  366.  12  Sup.  Ct.  220,  35  L.  Ed. 
1044.  In  proceeding  to  give  construction  t» 
a  provision  of  the  Constitution,  It  Is  of  im- 
portance that  ve  b^In  by  making  aacertaln- 
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meat  of  the  pardcolar  object  Intended  to  be 
■nb8er7ed.  To  this  end  we  are  required  pri- 
marily to  look  to  tbe  words  employed,  giving 
to  them  meanlBr  In  their  natural  uaiie  and 
as  commonly  understood.  If  necessary  te  a 
fuller  understanding,  we  may  place  oureelyee 
In  tondi  with  the  m^os  of  the  Instrament; 
and  share  In  their  Tlew  of  tbe  genwal  sub- 
ject by  reading  tbe  cmstltntlonal  debates; 
also  the  ocMitranjmrary  le^datlmi,  If  any,  bar- 
Ing  relation  to  the  sul^eet-mattor.  We  may 
take  note  of  the  evil  as  manlfortly  son^t 
to  be  remedied  or  guarded  ag&inst,  and  of 
the  conditions  to  be  affected,  then  existing 
or  reasonably  to  be  appr^oided  In  the  fu- 
ture, and  as  disclosed  by  the  authentic  bls^ 
tory  of  tbB  stata  HcOr^;or  v.  Baylies,  19 
Iowa,  43;  AOea  t.  Olayton,  63  Iowa,  11,  18 
N.  W.  663,  60  Am.  Bep.  716;  People  t.  Gles, 
26  Mich.  88;  BaUway  t.  Taylor,  62  Wis.  87. 
8  N.  W.  838;  United  States  t.  Moore^  86  U. 
8.  760^  24  lb  Bd.  688.  From  such  sources  we 
learn  that  when  the  present  Oonstltutlon 
came  to  be  written  the  cry  had  already  gone 
up  against  the  reckless  and  profligate  ex- 
penditure of  public  mon^,  wbereby  many  of 
the  municipalities  of  the  stat^  while  yet  In 
swaddling  clotbes,  bad  become  orerburdened 
with  debt  The  altuatlMi  in  such  respect 
then  listing  and  to  be  apprehended  for  the 
future  was  regarded  as  suffldently  grave  by 
the  mak«8  of  tbe  Instrument  to  demand  the 
Inclusion  of  a  municipal  debt  limitation 
clause  as  part  of  the  supreme  law  of  the 
state.  To  effectuate  this  purpose,  it  was  nec- 
wsary  that  a  baste  line  or  point  be  found,  at 
once  couTenlent  and  Just,  from  whicSi  calcu- 
latltms  might  be  made,  and  the  point  of  lim- 
itation fixed.  The  amount  in  value  of  prop- 
erty subject  to  taxation  within  any  given 
municipality  to  be  affected  was  selected  aa 
suitable  to  snch  purpose.  That  the  selection 
thus  made  was  arbitrary  In  character  is  man- 
tfest.  As  well  the  aggregate  of  populatitm 
might  have  been  taken.  In  Its  last  analysis. 
It  amounted  to  no  more  than  fixing  the  line 
marking  the  ebb  and  fiow  ot  municipal 
wealth  as  tbe  point  from  which  by  measure- 
ment the  debt  Hmlt  should  in  all  cases  be 
calculated.  It  cannot  be  considered,  there- 
fore, that  In  any  soise.  or  to  any  cctmt.  It 
was  presently  intended  to  Influence,  much 
less  control,  tbe  matter  of  making  assess^ 
ment  of  pnqterty,  or  the  placing  of  values 
therecm  for  the  purposes  of  taxation.  More- 
orm,  by  other  provli^nis  of  the  Instrument 
an  matters  lnherii«  In  tbe  general  subject  of 
assessments  and  taxation  were  left  to  be 
worked  out  by  the  Legislature,  Including  tbe 
making  of  alterations  as  from  time  to  time 
changed  conditions  or  other  considerations 
might  seem  to  require.  And  it  was  then  open 
to  view,  as  It  Is  now,  that  no  sueb  alteration 
could  have  the  effect  to  Interfere  with  the 
(deration  of  the  Interdiction  imposed  by  the 
limitation  clause  in  its  every  essential  fea- 
ture. Now,  at  the  time  of  the  adoption  of 
the  Constitution,  and  for  that  matto:  contin- 


uing down  to  the  appearance  of  tbe  present 
Oode,  the  law  of  making  property  assess- 
ments for  the  purposes  ot  taxation  recognis- 
ed no  other  basis  than  that  fuU  values. 
This  was  known  to,  and  we  must  assume 
was  Id  the  minds  of,  the  makers  of  tiie  Oon- 
stitntlon.  And  from  this  it  Is  an  easy  step 
to  the  ctmduslon  that  in  Meeeptiug  property 
Tsloations  as  tbe  basts  from  which  computa- 
tion for  limitation  purposes  was  to  be  made 
no  mora  was  Intended  than  the  meaning  con- 
veyed by  the  literal  readiii«  of  the  imrrl- 
slon.  If  this  view  be  sound,  then  an  oibserr- 
ance  ot  such  provision  Invirfves,  first,  sn  in- 
spection of  tbe  tax  list  to  ascertain  tbe 
amount  «f  ttie  taxable  propwiy,  in  value.  In 
the  dtyi  and,  second,  avoidance  of  debt  be* 
yond  the  limit  of  6  per  cent  ot  such  valu& 

How,  then.  Is  the  dtoation  affected  by  the 
appearance  of  Oode  section  1806  upon  tbe 
statute  book?  The  reason  for  the  oiactment 
of  tiiat  secticm  Is  not  difltoilt  of  ascertain- 
ment It  Is  comnum  knowledge  that  prl<w 
Ihtteto  the  law  on  tiie  subject  of  making  as- 
sessments was  persistently  and  unlvnsally 
violated,  and  the  purpose  and  taitent  ct  the 
enactment  in  question  iras  to  secure  as  near- 
ly as  possible  a  compliance  with  the  law  re- 
quiring assessors  to  find  and  return  proper- 
ties at  tbe  full  value  thereof,  and  to  the  end 
that  uniformly  might  obtain.  Tbe  provi- 
sion that  taxes  should  be  Imposed  <mly  oa 
the  basis  of  25  per  cent  must  be  said  to 
bare  been  matter  of  inducement  only.  Cer- 
tainly It  was  not  Intoided  to  change  the 
duty  of  assesscvfl  In  making  asseaunents. 
With  each  of  them  the  duty  is  now,  as  be- 
fore, to  enter  upon  the  assessment  roll  the 
full  -ralne  ot  property,  each  within  his  re- 
spective district  The  difference— ^ind  It  Is 
tile  only  one — ^Is  that  when  the  tax  levy 
comes  to  be  spread  upon  the  treasnm's  book 
a  bads  of  2S  per  cent  of  tbe  assessed  or  ac- 
tual value  Is  required  to  be  ad<q;)ted  foe  tbe 
purpose.  Stich  a  provision  cannot  ther^ore, 
be  said  to  dumge  or  give  a  new  meaning  to 
the  expression  as  found  In  the  Oonstltutlon, 
"tbe  ralue  of  the  taxaUe  proparty."  More- 
over, the  "texable  value"  could  not  by  any 
reasonable  Interpretation,  be  held  to  be  syn 
onymotu  with,  w  the  .equivalent  ot,  "the 
value  of  the  taxable  propoty."  That  It  was 
not  Intended  by  Bectl<Hi  1806  to  accomplish 
more  than  to  bring  about  nntfWml^  In  prop- 
erty vahiations  for  the  purposes  of  taxation 
finds  a  measure  of  conflrmatkm  In  the  provi- 
sions of  statutes  soon  thereafter  enacted,  and 
which  appear  as  the  acta  of  the  Twen^- 
Elghth  and  Thirtieth  General  Assembles, 
and  to  which  reference  has  hereinbefore  been 
made.  Conscious  of  the  basta  upon  wbidi  In 
fact  assessments  had  theretofore  been  made, 
and  realising  that  assessmente  at  full  value 
would,  unless  restrained,  operate  to  author- 
ise municipal  corporations  to  largdy  Increase 
their  indebtedness,  tbe  limitation  acte  refer- 
red to  were  adopted.  Such  amounted  to  a 
legislative  construction  ot  section  1805,  and 
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should  bje  given  weight  of  antborlty  accord- 
iogly.  Lewte'  Sutherland  on  Statutory  Con- 
Btructlon,  I  472  (2d  Ed.).  We  are  aware 
that  a  holding  seemingly  in  conflict  with  the 
▼lews  as  expressed  by  us  above  lias  been 
made  by  the  Supreme  Court  of  Illinois.  Chi- 
cago T.  Pisbbom,  189  lit.  367,  S9  N.  B.  791. 
It  Is  snfDcleQt  to  say  that  we  are  not  satis- 
fled  with  the  reasoning  of  the  opinion  as  de- 
livered by  the  court  Moreover,  there  Is  no 
statute  of  limitation  regulating  the  subject 
tff  municipal  indebtedness,  as  In  this  state. 
Accordingly  we  decline  to  adopt  the  condiH 
slon  as  there  reached. 

It  follows  from  what  we  have  said  that  the 
Judgment  of  the  court  below  must  be  and  It 
la  affirmed. 


VIRST  NAT.  BANK  OF  WBBSTBR  OITT 

T.  DUTOHBB  et  al.. 
'  (Supreme  Court  of  Iowa.    July  18,  190S.) 

1.  Sales— Wabeantim—Notice—Waiveb. 

Where  a  machine  wan  sold  under  a  war- 
ranty, requiring  the  buyer  to  give  notice  of  any 
defects  by  letter  within  two  days  after  first 
vat,  continuons  eftirts  by  agents  of  the  seller 
to  malm  tiie  machine  won  after  the  expiration 
of  the  two-day  limit,  without  objection  on  the 
ground  tlmt  no  notice  lutd  been  given,  was  a 
waiver  of  the  requirement  as  to  notice,  though 
the  contract  declared  that  no  one  had  authority 
to  add  to,  abridge,  or  vary  the  waiver  in  any 
manner. 

[Ed.  ^ote. — For  cases  in  poln^  see  vrt.  4ft, 
Cent.  Dig.  Sales.  I  810.1 

2.  AOKnOT— ACTHOBITT. 

An  agent,  having  power  and  authority  to 
sell  a  machine  under  a  contract  which  contains 
conditions  for  the  benefit  of  the  seller,  has 
authority  to  bind  hie  principal  by  a  waiver  of 
such  conditions. 

[Kd.  Note. — For  cases  In  point,  see  voL  40, 
Oent.  Dig.  Principal  and  Agent,  S  2S3.] 

8.  Sales  — Breach  or  WABRAnxT  —  RETUBif 
or  Goons— Rbabonablx  Tm. 

A  contract  for  the  sale  of  a  com  husking 
machine  provided  ttiat,  if  the  madilne  did  not 
■work  well,  the  seller  should  have  an  oppor* 
tanlty  to  send  experts  to  remedy  the  defects, 
and  that,  if  they  failed,  the  buyer  might  re- 
turn IL  Notice  was  given  that  the  machine 
did  not  work,  and  the  seller's  agents  tried  for 
aont  time  to  fix  it.  The  buyer,  belnz  still  dU- 
satisfied,  wrote  to  tbe  seller,  who  replied,  urging 
further  trial.  Five  days  after  receiving  the 
letter  the  buyer  returned  the  machine  to  the 
•gent  from  whom  he  bought  it  Held,  that  it 
could  not  bs  said  as  a  matter  of  law  that  tiie 
return  was  not  within  a  reasonable  ttane. 
4.  Saiib— CoMaTBrcnoH  or  Coktbact. 

Conditions  in  a  contract  of  sale  limiting 
the  liability  of  the  seller  on  a  warranty  are  to 
be  strictly  construed  against  him. 
6.  Same— Reheot. 

A  contract  for  the  sale  of  a  machine  pro> 
vided  that,  if  it  did  not  work  well,  the  seller 
should  be  notified  and  given  an  opportunity  to 
send  experts  to  remedy  the  defeats;  falling  In 
whicli,  the  buyer  might  return  the  machine. 
The  machine  tailed  to  work,  but  the  seller's 
agents  worked  for  some  time  to  fix  It,  thereby 
waiving  a  requirement  of  the  contract  that  no- 
tice in  writing  shontd  be  given  as  a  condition 
precedent  to  liability  of  the  sell«  on  a  war- 
ranty. Held,  that  the  buyer  was  entitled  to 
return  the  machine  within  a  reasonable  time 
after  the  seller's  agsnts  ceased  thslr  elEorts  to 
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make  It  work,  and  wis  not  restricted  to  an 
action  for  damages  fw  bieadi  9i  the  warranty. 

6.  Paxties— StrarTT. 

A  contract  for  the  sale  of  a  machine  was 
signed  by  a  third  person  as  surety  for  the  buy* 
er.  In  an  action  by  an  indorsee  on  a  note 
givm  for  the  pundiase  price,  the  surety  wss 
not  made  a  party,  and  the  pnrchaser  filed  a 
cross-petition  seekinc  to  recow  frmn  the  sdler 
for  breach  of  warranty.  The  surety  disclaimed 
any  interest  In  the  machine  or  the  dause  of 
action  set  up  in  the  cross-petiticn.  Held,  that 
the  surety  was  not  a  neoessary  party  to  tlM 
cross-petition. 

7.  Pabol  Stidbhos— Sobkttshxp. 

Parol  evidence  was  admissible  to-  prove 
that  the  third  person  signed  the  contract  as 
surety. 

8.  Appbal— Supkbbbdbas— JvBiaoionoH. 

An  appeal  from  an  order  denying  a  motion 
to  set  a  cause  down  for  trial  as  an  equitable 
action,  and  the  filing  of  a  supersedeas  bond  in 
support  of  sndi  aimeal,  does  not  deprive  the 
trial  court  of  Jnrlsdictlon  to  ptocssd  with  the 
actira. 

Appeal  fnMD  INttrtet  Oonrt-  Hamilton 
Oonntr. 

The  opinion  states  the  case.  Affirmed. 

Wesley  Martin,  for  appellant  W.  J.  Covll, 
for  appellee  First  Nat  Bank.  Boeye  & 
Ilenderson,  for  appellee  William  J.  Dntcher. 

WBAVBR.  X  On  September  9,  1901,  the 
appellee  William  J.  Dutcher,  with  his  moth- 
er, PermeUa  L.  Dutcher,  as  an  alleged  sure- 
ty, entered  Into  a  written  contract  with  the 
Piano  Manufacturing  Company  for  the  pur- 
chase of  a  corn  husking  and  shredding  ma- 
chine, manufactured  by  said  company.  The 
agre^  price  of  the  machine  was  f650,  for 
which  Dutcher  executed  several  notes,  one 
of  which  was  assigned  to  the  plaintiff  bank 
before  maturity  and  In  due  course  of  busi- 
ness. The  bank  having  brought  action  to 
recover  upon  said  note  from  William  J. 
Dutcher,  he  appeared  thereto  and  filed  a 
cross-petition,  Impleading  the  Piano  Manu- 
facturing Company.  By  this  pleading  It  is 
alleged  that  the  machine  was  purchased  un- 
der a  warranty,  and,  not  complying  there- 
with, the  defendant  had  returned  it  and  de- 
manded of  the  plaintiff  a  surrender  of  the 
notes  given  by  him  for  the  purchase  price, 
which  demand  was  refused.  It  Is  also  al- 
leged that  the  notes  have  been  transferred 
by  the  company  to  an  innocent  holder,  against 
whom  the  defense  based  on  the  breach  of 
warranty  Is  unavailing.  It  is  further  shown 
that  the  warranty  relied  upon  was  in  writ- 
ing, and  by  its  terms  required  the  purchaser 
to  give  written  notice  to  the  company  and 
its  local  agent,  if,  after  two  days'  trial,  the 
machine  proved  to  be  not  as  represented. 
The  cross-petition  alleges  that  this  condl- 
tlon  was  In  fact  complied  with;  but  It  Is  also 
claimed  that  the  several  conditions  upon 
which  the  warranty  was  made  to  depend 
were  waived  by  the  company  and  its  agents, 
and  that  by  their  request  and  direction  the 
appellee  continued  the  use  of  the  machine 
and  the  attempt  to  moke  it  work  successful- 
ly twyond  the  time  mentioned  In  the  con- 
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tract  DamageB  an  alted  from  tlw  eam- 
pany  tor  the  fall  amonnt  of  tbe  notes  glTen 
for  tbe  purchase  price,  |660,  and  for  trelffht 
paid  upon  the  machine,  $29.25,  with  Interest 
The  manafaetorlng  ctunpanj  admits  tite  sale 
of  the  machine  and  the  warrant  thereof 
upon  the  terms  stated  In  the  wrltli^,  bat 
denies  that  the  said  pnrchaaer  has  perform- 
ed the  conditions  thereof  on  his  part  and 
denies  that  It  has  ever  waived  snch  perf orm- 
anca  In  the  principal  case  the  bank  re- 
covered Judgment  against  Dntcber  for  the 
full  amount  of  the  note  sued  upon,  and  from 
this  Judgment  no  appeal  has  been  takrai. 
On  the  issues  Joined  qpon  ttie  cross-petltlfak 
there  was  a  trial  to  a  jury  and  verdict  in 
favor  of  Dutchn  and  against  the  Piano 
Manufacturing  Company  In  the  sum  of  $TSO. 
From  the  Judgment  entered  on  this  verdict 
the  manufacturing  company  appeals.  The 
appellant  contends,  first  that  no  breach  of 
the  warranty  la  shown  by  tbe  record;  and, 
second,  that  the  record  discloses  without  con- 
troversy the  failure  of  the  i^ellee  to  com- 
ply with  the  conditions  upon  which  the  con- 
tract makes  the  effectiveness  of  the  war* 
ranty  depend. 

1.  The  propoaltion  that  the  alleged  Iweach 
of  warranty  Is  without  support  In  llie  evi- 
dence cannot  be  maintained.  The  under- 
taking of  the  company  was  tliat  the  "ma- 
chine Is  warranted  to  be  of  good  material 
and  workmanship,  and,  when  properly  ad- 
Justed  and  <^rated,  to  do  good  work."  This 
is  probably  nether  more  nor  less  than  the 
warning,  which  In  the  absence  of  the  writy 
ing  the  law  would  imply,  that  the  machine 
was  reaaiHiably  well  made,  of  good  material, 
and  adapted  to  tlie  uses  and  purposes  for 
which  it  was  constructed.  Without  attempt- 
ing to  rehearse  the  testimony,  we  may  say 
that,  If  tbe  appellee  and  his  witnesses  are 
to  be  believed,  the  history  of  the  attempt  to 
operate  the  machine  ^m  the  time  It  was 
started  under  the  supervision  of  the  appel- 
lant's agent  until  the  exi>erlment  was  finally 
abandoned  was  a  continuous  serlea  of  fail- 
ures. According  to  tbelr  story,  though  han- 
dled with  ordinary  care  and  skill,  the  ma- 
chine was  not  only  inefficient  and  Incapable 
of  turning  out  a  reasonable  amount  of  work, 
but  tbe  breaking  of  ports  and  consequent 
serious  delays  were  a  matter  of  dally  occnr- 
rence.  True,  the  appellant's  testimony  tends 
to  show  that  tbe  macblne  worked  with  rea- 
sonable success,  and  that  the  breaks  and 
failures  complained  of  were,  In  a  large  de- 
gree at  least,  occasioned  by  negligence  or 
want  of  skill  on  part  of  the  appellee  and  bis 
assistants;  but  the  conflict  thus  presented 
was  one  of  fact,  and  under  familiar  princi- 
ples Its  determination  was  a  question  for  tbe 
Jury. 

2.  The  question  most  strenuously  insisted 
upon  In  argument  Is  whether  tliere  is  suffi- 
cient evidence  of  a  performance  or  waiver 
of  the  condition  attached  to  tbe  written  war- 
ranty to  Justify  the  trial  court  in  submit- 


ting tlie  ai^ellee's  claim  tar  damages  to  the 
Jury.  The  conditions  pleaded  in  the  oom- 
pai^s  answer,  and  i^Mm  which  it  relies  to 
defeat  the  recovray  up<m  the  warranty,  are 
contained  in  written  contract  or  order  given 
for  the  macblne,  and  are  as  follows:  "If, 
within  two  days  from  the  time  of  its  first 
use,  the  said  machine  shall  Ml  in  any  re- 
spect to  fill  the  warranty,  written  notice 
shall  Immediately  be  given  by  the  pvrdiaser 
to  the  Piano  Manufacturing  Oompany  at 
Chicago,  Illinois,  by  registered  letter,  and  to 
tbe  local  agent  through  whom  the  same  was 
ordered,  stating  wherein  it  fails  to  fill  the 
warranty,  and  a  reasonable  time  shall  be 
g^ven  the  Piano  Manufacturing  Oompany, 
and  the  agent  tiirough  whom  ordered,  to 
srad  a  competent  pnson  to  rmnedy  tbe  dlf- 
flculty;  tbe  purchaser  to  give  the  necessary 
and  Mendly  asstetance,  and  furnish  tbe  nec- 
essary material  and  power  to  start  opemt^ 
and  test  the  maclilne,  and  help  In  general 
wherever  It  may  be  needed  free  of  charge. 
*  *  *  Possessicm  or  use  of  said  mMdilne 
after  two  days  from  the  time  of  its  first 
use,  without  giving  notice  as  above,  shall  be 
conclusive  evidence  of  the  fulfillment  of 
the  warranty  and  full  satisfaction  to  the  pur- 
chaser." 

Concerning  the  requirement  for  notice  to 
the  appellant  there  waa  evidence  from  which 
the  Jury  could  find  that  at  tbe  close  of  the 
seccmd  day's  trial,  tbe  appellee  did  write 
and  mall  to  the  appellant's  prop«  address 
an  unregistered  letter  giving  notice  of  bis 
objections  to  the  macblne.  It  Is  argued  that 
the  failure  to  register  the  letter  is  snch  an 
omission  as  will  in  itself  defeat  any  claim 
under  the  warranty.  Upon  this  point  tJie 
trial  court  Instructed  the  Jury  that  if  the 
appellee  within  the  required  time  mailed  a 
letter  to  the  appellant  giving  notice  of  the 
alleged  defect  In  the  machine,  and  the  appel- 
lant did  In  fact  receive  the  letter  in  doe 
course  of  mall,  then  the  failure  to  register 
was  Immaterial  and  the  notice  was  sufficient 
Error  is  assigned  upon  the  giving  of  this  in- 
struction. The  rule  stated  by  tbe  trial  conrt 
has  more  or  less  support  In  the  cases.  See 
Advance  Thresher  Co.  v.  Curd  <Ky.)  85  6. 
W.  680;  Badgett  v.  Frick  <S.  C.)  5  S.  B.  366; 
Eenny  v.  Anderson  (Ey.)  81  S.  W.  663;  Mach. 
Co.  V.  Rldenour,  96  Iowa,  638.  65  N.  W.  960; 
Frick  V.  Morgan  (Ky.)  6»  S.  W.  1072. 

But  under  tbe  conceded  facts  in  this  rec- 
ord we  think  that  even  If  erroneous,  no- 
prejudice  to  appellant  could  have  resulted. 
It  appears  wlthont  dispute  that  the  first  two 
days'  trial  was  had  In  the  presence  and  with 
the  personal  assistance  of  the  appellants 
agent  who  sold  the  machine,  That  this  trial 
was  thought  insufficient  and  unsatlsfactoiy 
by  both  Is  evidenced  by  tbe  fact  that  the 
agent  continued  with  tbe  machine,  actively 
assisting  and  directing  the  ^ort  to  make  it 
work,  for  much  of  tbe  time  covnlng  a  period 
of  several  weeks,  whea  on  expert  employed 
by  the  appellant  appeared  and  ctmtlnaed  the 
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ezperlzneiit  until  within  a  short  ttmo  before 
appellee  returned  the  machine.  The  agent 
to  whom  refwence  hai  been  made  was  a 
member  of  a  firm  having  charge  of  the  ap- 
pellanTe  local  boabien  at  Webatar  Glty.  He 
uru  also  what  he  toma  the  "blodc  man"; 
that  is,  he  had  the  ^rge  and  OTeralght  of 
appellantfs  bnalneaa  tn  a  given  twrltorr,  call- 
ed a  *^loGik,"  comprlabig  about  one-tonrth  ot 
Hub  slHt^  including  Webster  Glt7.  He  aaya 
tats  dutlea  in  that  capacity  vere  Tarlona— 
"making  aettlements  with  local  agents,  fur- 
nisblng  r^alrs.  taking  notes,  and  aelllng  ma- 
cbizkes  and  settling  for  tbmn.*'  The  ap- 
pellee teattfles  tiiat  Rood  (tiie  i«aiQ  salt  the 
expert  *^m  llie  Flano  Oompeny,"  and  that 
such  expert  received  letters  from  the  com- 
pany  concerning  the  machine  while  he  was 
working  with  tt  These  trials  by  tiie  blodc 
man,  the  agent,  and  the  eqwrt  mnst  have 
covered  very  nearly  the  entire  period  during 
which  the  madilne  was  in  appellee's  posses- 
sion, and  It  Is  quite  clear  that  he  was  in- 
duced  to  keep  It  and  continue  the  endeavor 
to  make  it  work  by  the  encouragement,  as- 
snrmnces,  and  requests  of  these  dlffemt  rep- 
reeentattves  of  the  appellant  All  tbU  was 
done  after  ttie  expbatlon  of  the  two-day  limit 
for  giving  notice  by  the  porcbaaer,  and  witb- 
ont  any  claim  or  objection  that  no  notice  had 
been  given.  Under  the  uniform  holdinga  of 
this  court  we  muat  hold  that  tbe  requirement 
for  written  notice  aftw  two  days'  use  of 
tbe  machine  was  waived,  and  there  was  no 
error  in  suhmltttng  tbe  alleged  breach  of 
warranty  to  the  finding  of  the  Jury.  Insure 
ance  Oo.  v.  Dlerks,  48  Neb.  482, 61  N.  W.  740; 
Dean  v.  Michota,  86  Iowa,  89.  6S  N.  W.  582; 
Davis  V.  Bntrlck,  68  Iowa,  88,  28  N.  W.  27; 
Peterson  Wood,  97  Iowa,  148,  68  N.  W. 
8e»  50  Am.  8t  Bep.  800;  Pltdnowsky  T. 
Beardsley,  87  Iowa,  9;  Hasrillon  v.  ffldrmer, 
122  Iowa,  689, 98  N.  W.  S04;  Blaess  v.  Nichols, 
lis  Iowa,  878,  88  N.  W.  828;  HcCSormlck  v. 
Brower,  94  Iowa.  144.  62  N.  W.  700;  Mo- 
Gormick  v.  BuaseU,  86  Iowa,  556,  68  N.  W. 
810;  Warder  v.  Bobortson,  76  Iowa,  685,  89 
N.  W.  806;  Briggs  v.  Bnmely,  86  lawA.  202, 
64  N.  W.  784;  2  Hechem  on, Sales,  I  1885; 
Flatt  V.  Osborne,  88  Minn.  98.  22  N.  W.  440; 
Sandwich  v.  Feaxy,  40  Neb.  226,  68  N.  W. 
713;  Champion  v.  Hann,  42  Kan.  872,  22 
Fac.  417;  SpringflM  v.  Kennedy  <Ind.  Ajfp.) 
84  N.  B.  856;  Selberllng  v.  Newlon  and. 
App.)  48  N.  B.  161;  M.  L.  ft  T.  Go.  V.  WHcb, 
47  Minn.  183,  49  N.  W.  740;  McGormlek  v. 
MaChmuller  (Neb.)  86  N.  W.  607;  Paraons  v. 
Oadske  (Neb.)  86  N.  W.  86a 

It  Is  a  wtil-settted  rule  that  an  agent  hav^ 
tag  power  and  authority  to  sril  a  nuuditno 
under  a  contract  which  contains  conditions 
for  the  benefit  tfC  the  seller  has  anthwl^  to 
bind  Us  prlndpal  by  a  waiver  of  raeh  con- 
ditions. PlMnowaky  v.  Beardsley,  supra; 
Warder  t.  Bobsrtson,  supra;  McGWmlck  v. 
Browsr.  88  Ivwa,  618,  66  N.  W.  687;  Oa- 
bome  Bai&er,  81  Iowa,  876,  47  N.  W.  70; 
Petexwm  t.  Machine  Oo.,  87  Iowa,  148,  66 


N.  W.  96,  68  Am.  St  Bep.  899.  The  Peterson 
Oase  Is  ijso  authority  for  the  proposition  that 
the  persMial  knowledge  of  the  agent  that  the 
QiMotiiTi*  sold  by  him  falls  to  do  good  work 
rendns  unnecessary  any  written  notice  to 
him  of  such  fad;  alihoui^  required  Iqr  the 
strict  terms  of  the  contract  of  sale. 

Nor  is  the  application  of  this  rule  to  be 
avoided  t^  the  clause  of  the  contract  pro- 
viding that  '"no  person  has  any  authority  to 
add  to,  atHidge^  or  change  this  warranty  In 
any  mannar."  Tbe  proposition  is  entirely 
too  iHoad  and  swe^ng  to  he  effective.  Os- 
borne V.  Backer,  siq>ra;  Peterson  v.  Ma- 
chine Oo^,  supra.  The  app^ant  Is  a  cor- 
porati<m  which  can  act  only  through  agents 
and  employte.  It  cannot  divest  Itself  of  the 
power  to  waive  a  condition  made  for  Its 
benefit  and  that  power  can  be  exercised  wily 
through  some  agmt  These  m«i  were  Its 
servants,  working  in  its  intwest  and  must  be 
presumed  to  have  had  the  authority  usually 
exercised  by  other  agents  nndw  similar  chv 
eurastaxkces.  To  say  that  its  agents  w«« 
vested  with  the  mere  naked  power  to  sell 
and  deliver,  vrlthout  any  anthority  to  waive 
or  modify  any  term  of  the  printed  contract 
would  be,  as  is  well  said  In  the  Pitslnowsky 
Case,  '*to  establish  a  snare  by  wUch  to  en- 
trap the  tmwary,  and  mable  principals  to 
reap  ttie  benefits  flowing  from  tbe  conduct 
of  an  agent  In  the  transaction  of  buBlnesa  in- 
trusted to  his  hands,  vrithout  Incurring  any 
of  tb»  responslblUtles  connected  therewith." 
Tbe  stipulation  In  the  contract  wbldi  i«Berv- 
ed  the  right  to  "the  Piano  Hanufactoring 
Company,  and  the  agent  through  whom  or- 
dered, to  send  a  competent  person  to  rem- 
edy the  difficult,"  Is  in  Itsdf  a  recognttttm 
of  the  authority  of  the  agmt  to  act  in  the 
premises.  Hence,  when,  after  the  expira- 
tion of  the  two-day  limit,  the  company  or 
Its  agent  exercised  the  right  thus  reserved 
to  said  its  expert  to  take  charge  the  ma- 
chine and  to  remedy  its  alleged  defects, 
it  is  quite  certain  that  this  act  if  not  an  ad- 
mission of  due  notice,  la  sufficient  under  the 
authnitles  cited  to  uphold  tbe  plea  that  such 
Umlt  was  waived. 

We  may  also  say  in  this  connection  that 
as  late  as  December  24,  1001,  the  appellee 
wrote  a  letter  to  the  appellant  informing  it 
that  its  expert  and  agents  had  beui  laboring 
for  weeks  to  make  the  machine  do  good 
WOTk,  but  without  success,  and  that  they  had 
requested  him  to  *'keep  on**  with  the  trial. 
The  letter  furttiflr- states  his  discouragement 
and  dissatisfaction  with  tbe  results  produced, 
but  ctfers  to  pmevere  in  the  trial,  If  the 
company  will  remedy  the  defects  cmnplalned 
of.  This  letter  was  answered  by  the  appel- 
lant under  date  of  December  28th.  In  this 
answer  It  in  no  mannw  disavows  or  repu- 
dlates  the  acta  <tf  its  agents  or  expert,  but 
proceeds  to  give  Erections  and  advice  con- 
cerning the  management  of  tbe  shredder. 
The  GorrespondMice  thus  disclosed  Is  a  slg- 
niflcant  drcnmstance,  indicating  that  appel- 
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lanfs  representetlves  were  acting  wltb  Its 
knowledge  and  approTal.  Within  a  few  dayi 
after  the  receipt  of  this  letter  the  appellee 
returned  the  machine  to  the  agent's  ware- 
bouse  In  Webster  City.  Was  the  return  too 
lat»  to  comply  with  the  terms  of  the  con- 
tract? The  contract  provided  no  specific  lim- 
it of  time  In  which  the  retgm  should  be 
made.  It  did  provide  that  If,  after  notice 
of  the  failure  of  the  machine  to  work  as 
warranted  and  opportunity  given  to  the  ap- 
pellant and  Its  agent  to  send  a  competent 
person  to  remedy  the  defects,  the  machine 
still  failed  to  satisfy  the  warranty,  It  was  to 
be  returned  by  the  pardutser  to  the  place 
where  he  received  it  Now,  so  long  as  the 
appellant's  agents  and  experts  continued  to 
work  with  the  machine  and  hold  out  en- 
couragement to  the  appellee  that  It  would  be 
made  as  warranted,  we  think  be  was  Justi- 
fied In  postponing  Its  return.  Oaar-Seott  Co. 
T.  Stark  (Tenn.  Oh.)  36  8.  W.  149;  Wood  T. 
Calvert  (Wis.)  02  N.  W.  632.  Those  efforts 
continued  down  to  within  a  short  time  before 
the  return  was  actually  made.  About  this 
time  appellee,  as  we  luive  seen,  addressed 
the  company  dlrectiy,  rehearsing  his  troubles 
with  the  madilne,  and  asking  that  some  one 
be  sent  direct  from  the  house  to  see  It  and 
make  It  good  If  possible.  The  answer  was 
of  a  character  to  invite  still  further  trial, 
and  we  cannot  say  as  a  matter  of  law  tliat 
the  return  of  the  machine  five  days  later  was 
not  in  reasonable  time.  Warder  t.  Home, 
110  Iowa,  286,  81  N.  W.  691;  McCormlck  T. 
Bussell,  86  Iowa,  566,  S3  N.  W.  810. 

Counsel  argue  with  much  earnestness  tliat 
appellee  kept  and  used  the  machine  long  aft- 
er he  had  fully  concluded  it  was  not  as 
warranted,  and  after  he  had  made  up  his 
mind  to  return  it  If  this  be  so,  then  coun- 
sel Is  undoubtedly  correct  in  saying  that  the 
right  to  rescind  was  lost  But  for  this  court 
to  say  that  such  tact  is  established  would 
be  to  invade  the  province  of  the  Jury,  Tak- 
ing some  isolated  sentences  or  expressions 
from  the  testimony  ot  the  app^lee,  this 
charge  of  duplicity  may  have  some  sapport; 
but  viewing  it  as  a  whole  and  looking  to  his 
entire  story,  with  the  corroboration  afford- 
ed l>y  facts  and  circumstances  developed  on 
the  trial,  we  think  the  Jury  could  fairly  find 
that  he  acted  In  good  faith,  and  that  the  con- 
tinued trial  of  the  machine  was  induced  by 
the  conduct  and  assurances  of  appellant's 
representatives.  Indeed,  we  see  no  good  rea- 
son to  doubt  that  the  protracted  experimen- 
tation with  the  machine  was  persisted  In  by 
both  parties  in  an  honest  desire  to  give  it  a 
thorough  and  fair  trial.  That  appellee  began 
to  have  doubts  as  to  its  successful  operation 
soon  after  the  wort  began  may  be  admitted. 
Certain  it  Is  he  was  not  satisfied  with  It; 
and  that  he  had  good  reason  for  dissatisfac- 
tion is  demonstrated  by  the  appellant's  con- 
tinued and  unremitting  efforts  to  remove  the 
cnrand  <tf  bis  (AJectlML  But  lils  dlisatls- 


faction  Is  not  Inconsistent  with  the  continua- 
tion of  the  trial  In  good  faltib  to  give  the  ap- 
pellant and  its  agents  tiie  amplest  oppor 
tonlty  to  make  good  the  warranty.  Indeed, 
so  far  as  the  record  discloses,  there  was  no 
apparent  reason  or  Inducement  for  the  aih 
pellee  to  continue  the  use  of  the  machine 
while  secretly  intending  to  return  it  There 
Is  no  showing  that  Its  operatim  was  at- 
tended with  any  profit  to  him;  bat  on  the 
contrary,  the  evidence  indlcatw  that  it  was 
productive  <mly  of  loss. 

Counsel's  assumptiMi  that  apiwUee,  after 
refusing  to  give  security  upon  his  notes  pur- 
suant to  a  demand  made  on  January  2,  1902, 
and  after  announcing  his  intention  to  return 
the  machine,  continued  to  use  it,  is  not 
borne  out  by  the  record.  At  leut  snt^ 
proposition  la  not  undisputed.  Indec>d,  the 
work  perfwmed  on  the  day  named  seems  to 
have  been  done  at  the  request  of  appellant's 
agent  and,  if  so^  it  would  not  derive  appel- 
lee of  his  light  to  rescind.  The  rights  of  the 
appellant  were  fairly  guarded  by  the  in- 
fitructlons  of  the  court  and  In  this  respect,  as 
well  as  in  those  whldi  have  already  been 
considered,  the  verdict  is  sustained  by  the 
evidence.  It  Is  to  be  remembered  that  the 
conditions  attached  to  the  warranty  are 
framed  by  the  sella  to  limit  his  liability  and 
restrict  the  benefit  thereof  to  the  buyer.  It 
is  a  settied  rule  tliat  such  oondlUons  are  to 
be  strlctiy  construed  against  the  party  In 
whose  interest  th^  are  made.  Paraona  v. 
Oadeke  <Neb.)  96  N.  W.  8S0;  Itfeyer  v.  Fl- 
deUty,  96  Iowa,  386.  66  N.  W.  S2S,  SO  Ana. 
St  Hep.  874. 

8.  It  is  contoided  that  conceding  the  al- 
leged waiver  of  the  written  notice  at  failure 
of  warranty,  appellee  bad  no  right  to  retnrn 
the  machine,  and  that  his  only  remedy  was 
tn  an  action  for  damages.  Such  Is  not  our 
view  of  the  rights  of  the  parties  under  their 
contract  Without  again  reciting  its  lan- 
guage we  may  say  In  general  terms  that  it 
provides  for  a  notice  to  be  given,  following 
which  the  appellant  is  to  have  reasonable 
time  to  remedy  the  defects,  and  upon  failure 
so  to  do  the  .appellee  may  then  return  the 
machln&  The  time  when  the  right  to  re- 
tnrn must  be  exercised  depends  upon  the  ex- 
piration of  the  period  In  which  the  appellant 
might  rightfully  continue  its  efforts  to  make 
the  machine  confonn  to  tfae  warranty.  It 
did  not  necessarily  depend  upon  the  giTlng 
of  the  notice;  for  the  parties  could  waive 
the  notice  and  the  appellant  proceed  with  Its 
attempt  to  remedy  the  defects  for  a  reason- 
able period,  or  so  long  as  the  parties  shoold 
mutually  consent  thereto.  The  waiver  of 
the  notice  has  no  effect  upon  the  stipulatton 
for  a  return;  for  that  right  as  we  have 
seen,  accrues  only  vhm  the  a[q)ellant  has 
ceased  Its  endeavor  to  remedy  the  defect  and 
has  failed  so  to  do.  The  appellant  did  not 
In  fact  relinquish  Its  attonpt  to  make  this 
machine  w<^  until  a  t§rf  ghort  ttnw  btflsra 


Digitized  by 


Iowa) 


FIRST  NAT.  BANK  t.  DUTCBER 


601 


appellee  returned  It  and  whether  tbe  return 
was  made  within  a  reasonable  time  there- 
after was  for  the  Jury  to  detomlne. 

4.  To  the  appellee's  cross-petltloD  the  ap- 
pellant pleaded  In  abatement  that  Permella 
J.  Ihitcber,  who  executed  the  contract  of 
purchase  with  William  J.  Dntcher,  was  a 
necessary  party  to  the  determination  of  tbe 
matters  stated  In  the  cross-petition,  and  not 
being  a  defendant  m  the  main  action,  and 
therefore  not  entitled  to  nnlte  In  the  cross- 
petition.  It  should  be  dismissed.  The  ap- 
pellee alleged  that  said  Permella  J.  Dutcher 
signed  tbe  order  or  contract  for  the  machine, 
as  surety  only,  and  was  in  no  manner  Interest- 
ed In  the  matters  In  controTersy,  save  as  such 
surety.  The  proof  ofTered  on  the  trial  Bus- 
ts Ins  the  appellee's  allegation  in  this  respect, 
without  controveri^.  Pernfella  J.  Dutcher 
also  appeared  and  filed  a  pleading  disclaim- 
ing any  Interest  in  the  machine  .or  In  the 
cause  of  action  set  np  In  the  crose-petltlon. 
Under  this  state  of  record  the  plea  In  abate- 
m^t  cannot  be  upheld.  That,  in  an  actl(m 
upon  a  promissory  note  brought  by  an  In- 
nocent holder,  the  maker  may  by  cross-peti- 
tion Implead  the  payee  and  recover  from  blm 
upon  a  cause  of  action  growing  out  of  the 
transaction  in  which  the  note  was  given,  and 
which  might  have  been  the  subject  of  set* 
oflf  or  countra^alm,  were  the  principal  ac- 
tion brought  by  such  payee,  has  been  decided 
by  this  court.  Bank  t.  Ohrlst,  82  Iowa,  56, 
47  N.  W.  888;  Id.,  87  Iowa,  416,  M  N.  W. 
460.  If,  then,  tlie  defendant  Dutcher  vrtm 
in  fact  the  purchaser  of  the  machine,  and  aa 
betweoi  him  and  bis  mother  she  wm  surety 
only,  we  think  there  is  no  rule  of  law  which 
pr<^bits  the  pleading  and  proof  of  that  fact 
In  an  action  brought  by  the  aeller  upon  tbe 
contract  it  is  possible  that  tbe  mte  which 
proMMtB  parol  testimony  to  rary  tbe  terms 
of  a  writt»  agreemoit  would  prevent  tbe 
pleading  or  proof  of  such  suretyship  to  tbe 
prejudice  ot  the  seller.  The  plaintiff  In  such 
case  would  have  the  right  to  rely  upon  tbe 
writing  aa  executed;  but  In  so  as  tfie 
relation  of  tbe  two  apparently  Joint  pur- 
chasers to  each  otbor  Is  concerned,  it  is  al- 
ways  competmt  to  show  that  one  of  them 
stands  in  the  relation  of  surety  to  the  other. 
This  is  tme,  even  after  Judgment  has  been 
entered  against  both  as  principals.  Atlee  v. 
Bollard,  123  Iowa,  274,  98  N.  W.  889 ;  Hill 
T.  King,  48  Ohio  St  75.  26  N.  B.  98a  If  tbe 
appellant  bad  any  Interest  in  havlug  Per- 
mella J.  Dntcber  made  a  party  to  the  con- 
troversy, it  was  to  protect  Itaelt  against  any 
possible  claim  by  bar  In  another  action 
founded  upon  flie  same  breach  of  warranty. 
Therefore,  when  she  rolun tartly  appeared 
and  put  herself  on  recwd  as  disclaiming  all 
rl|^  and  Interest  in  the  matta*.  we  tblnk 
the  plea  In  abatonent  ceased  to  hsTe  merit 

8l  Wben  the  pleadings  were  finally  set- 
tled, and  before  trial  was  b^on,  tbe  appel- 
lant monft  to  bave  tbit  cause  set  down  for 


trial  as  an  equitable  action.  This  motion 
was  oremiled,  and  the  appellant  appealed 
from  said  order  and  filed  a  supersedeas  bond. 
This  it  Is  said  deprived  the  court  of  jurisdic- 
tion to  proceed  with  tbe  trial  to  a  Jury,  and 
the  Judgment  rendered  upon  the  verdict  Is 
therefore  void.  The  order  appealed  from 
was  self-executing,  requiring  no  writ  or  pro- 
cess of  any  kind  to  carry  it  Into  effect 
There  was  nothing  to  8up»sede  by  the  giv- 
ing of  a  bond,  and  the  filing  of  such  an  in- 
strument could  have  no  effect  to  deprive  the 
court  of  Jurisdiction  to  proceed  with  the 
trial  See  second  jwragraph  of  the  c^lnlon 
in  Allen  v.  Church.  101  Iowa,  123,  70  N.  W. 
127.  To  bold  othowlse,  and  say  that  by  ap- 
pealing from  an  Interlocutory  ruling  a  party 
may  deprive  the  trial  court  of  jurisdiction 
to  take  any  farther  st^  in  tbe  case  until  to 
tbe  slow  course  of  appellate  procedure  it  is 
remanded,  only  to  begin  anothw  round 
through  the  appellate  tribunal  from  the  n«ct 
adverse  ruling,  would  be  to  derive  courts 
of  the  power  to  administer  substantial  Jus- 
tice and  prolong  litigation  until  Jaradyce  t. 
Jamdyce  would  cease  to  be  any  exaggera- 
tion of  the  law's  delays.  Of  course,  the  par- 
ty who  proceeds  with  a  case  after  his  advw- 
sary  has  taken  an  Intwlocutory  appeal  as- 
sumes the  risk  of  the  effect  which  an  ad- 
verse decision  by  the  appellate  court  may 
have  upon  his  righto ;  but  that  risk  is  often 
pref^ble  to  waiting  until  time  and  change 
have  d^Ttved  the  mato  issue  of  significance 
and  value.  There  is  little  to  choose  be- 
tmen  indeftnlto  dday  and  absolute  doiial 
of  rl^t  Owing  to  variance  to  tbe  terms  of 
tbe  practice  acts  in  the  several  stotes,  we  do 
not  derive  much  aid  from  decided  cases  to 
determining  to  what  extent  an  appeal  from 
an  toterlocntory  order  affects  the  Jurisdic- 
tion of  the  trial  court  But  u  affording 
more  or  less  direct  snj^rt  to  tbe  conclusion 
we  have  announced,  see  People  v.  Whitney. 
47  Gal  S88;  Ford  v.  David.  8  Abb.  Prac. 
880;  Flak  v.  Ralta>oad,  41  How.  Prac.  365; 
Bramley  v.  ^ree,  69  Tenn.  531 ;  Barrow 
T.  Bhlnehander,  8  Johns.  Gh.  120;  Gorham 
T.  Farson,  18  III.  App.  620 ;  State  v.  Judge, 
17  141.  511 ;  Forbes  v.  Tuckerman,  115  Mass. 
115;  Barker  v.  Wing,  58  Barb.  TS;  Henry 
V.  Henry,  4  Dem.  Snr.  (N.  T.)  253;  Sheaf- 
fer's  Appeal,  100  Pa.  379;  Barton  r.  Long. 
45  N.  J.  Eq.  161,  16  Atl  688 ;  Insurance  Go. 
V.  Lemar,  10  Paige,  505. 

It  should  be  said  to  tills  connectton  that 
to  any  case  where  an  Interlocutory  appeal  Is 
taken  from  some  ruling  not  tovolvlng  the 
merito  of  tbe  controversy  and  not  subject  to 
supersedeas  under  the  stetote,  tbe  trial  co«rt 
doubtless  has  tbe  Inhorait  power  to  order  a 
stoy  of  proceedings  pending  the  dispositkn 
of  tbe  appeal,  eith^  upon  ito  own  motion  or 
upon  iQ)plicatlon  a  party.  No  sudi  order 
was  a«ked  to  this  cas&  The  only  questton 
raised  Is  one  of  Jurisdiction. 

Other  esrws  are  assigned,  but  none,  except 
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thoae  to  wUA  m  hare  lefetred.  are  arsned. 
We  hara,  bowevo'.  examined  tbs  ntlre  rec- 
ord In  tbe  light  of  tbe  polnte  tbia  made,  and 
find  no  prejudicial  «ror. 

Tbe  Jndgment  of  tbe  dlatrlct  conrt  la  af- 
firmed. 


OOLB  T.  MILLSIR  ft  SAOHSO  et  aL 
(Supreme  Court  of  Iowa.   July  18>  1905.) 

1.  AonoH  AQAom  VoM  —  IdABiurr  or 
Pabtnbb. 

Where  a  suit  waa  brought  againat  a  firm, 
DO  recovery  could  be  bad  against  one  partner 

on  an  individual  liability. 

[Ed.  Note. — For  cases  in  point,  M*  vol.  83. 
Gent.  Dig.  Partnership.  {  431.] 

2.  Notice— PLEADino—AUBRDiCBNT. 

Code,  i  3560,  provides  that  when  plaintiff 
amends  before  answer,  notice  of  the  amend- 
ment must  be  served.  An  action  was  com- 
menced against  a  partnership,  and  afterwards 
the  pleadings  wen  amended  so  as  to  state  a 
cause  of  action  against  an  Individual  partner, 
but  no  notice  of  this  amendment  waa  asrred. 
Held,  that  Judgment  could  not  be  rendered 
against  the  Individual  partner. 

Appeal  from  District  Court,  Cherokee 
County;  Geo.  W.  Walcefield,  Jn^se. 

.^itlon  of  r^levln  orlglnaUy  tooni^t 
againat  UUler  ft  Sacbae  a«  a  firm,  notlee  be- 
ing aerved  on  E.  Q.  Sacbse  aa  a  monber  of 
said  firm,  Snbseqnmtly,  by  amendment,  tbe 
members  of  the  firm  ware  made  defendants, 
without  further  aorlce  of  notice.  The  case 
was  tried  to  the  court  without  a  jury,  and 
at  tbe  conclusion  of  the  evidence  the  coort 
tendered  Judgment  iHamiMing  the  action  as 
to  the  defendant  firm,  and  taxing  costs  to 
plaintur.  The  court  at  the  same  time  eater- 
ed  a  further  order  that  the  cause  be  con- 
tinned  for  service  aa  to  the  other  defeod- 
ants.   Plaintur  appeals.  AfBrmed. 

Claude  M.  Smith,  for  appellant  J.  A.  Mil- 
ler, tor  aKMllees. 

McCLAIN,  J.  Tbe  evidence  as  set  out  In 
the  record  waa  not  such  aa  to  require  an  en- 


try of  judgment  In  i^atartUTs  tevor  as  against 
the  firm  of  Miller  ft  Sacbse,  and  therefore  the 
jndgmoit  In  favor  of  the  firm  should  not  be 
interfered  wttit  But  it  la  oontoided  for 
plalntlfl  that  tin  eridence  made  out  a  case 
of  IndlTldoal  UablUty  on  the  part  of  B.  G. 
Sacbse,  a  membn  of  tbe  said  firm,  and 
therefore  that  tbe  trial  court  erred  in  not 
rendering  Judgmoit  against  blm  IndlTldnally 
In  favor  at  the  plalntlfl.  Tbe  dlfflcolty  is 
that  he  was  never  served  with  notice  of  an 
action  against  him  Individually,  and  be  never 
appeared  aa  on  Individual  defendant  In  the 
action.  It  Is  true  that  If  tbe  Individual  mem- 
bers of  the  firm  bad  been  joined  as  defend- 
ants in  the  actlok  as  first  brought,  and  no- 
tice of  the  action  had  been,  eorved  oa  than 
individually,  individual  judgment  could  have 
been  rradered  against  tb«a  for  any  liability 
shown  as  against  the  firm  of  wbitdi  they  wore 
members;  but  tbe  liability  {voven  in  this 
caae,  if  any,  waa  a  llablUty  of  defendant 
Sacbse  aa  an  Individual,  and  not  as  a  mem- 
ber of  the  firm,  and  it  seems  too  dear  for 
argom^t  that  Sacbse  was  under  do  obliga- 
tion to  apprar  and  defend  with  ref^ence  to 
his  liability  aa  an  individuaL  The  cause  of 
action  pleaded  as  against  tlie  firm  was  not 
the  same  canse  of  action  aa  that  sought  to 
be  established  againet  Sacbse  as  an  individu- 
al. The  answer  Interposed  for  the  firm  by 
H.  O.  Miller,  tbe  other  member,  raised  an 
lasne  as  to  the  liability  of  the  firm  and  the 
manbers  of  the  firm  Individually  w  the  cause 
of  actum  set  out  sa  against  tbe  firm,  bat 
did  not  raise  any  issue  for  detormlnatloB  as 
to  the  UabUily  of  either  as  an  individual 
under  a  cause  of  action  against  him.  If 
It  be  claimed  that  tbe  amendment  set  iq>  a 
cause  of  action,  against  Sacbse  as  an  Indi- 
vidual, tbe  reply  is  that  Sacbse  was  never 
notified  of  any  such  action,  and  never  ap- 
peared in  any  way  in  the  caae.  When  plain- 
tiff amends  ht^an  anavror.  notice  of  such 
amendmeot  must  be  ssrved.  Oode^  I  8B60. 
The  court  tberefbre  properly  rtfused.  to-  ra- 
ter judgment  against  Sacbse. 
Afflrmed. 
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SaOBMAKEB  T.  JACKSON. 
(Supreme  Court  of  Iowa.    Jnly  IS,  1905.) 

1.  Pabkitt  aitd  Child— Loss  ow  Sbbtices— 
IifjuBT  TO  Child'b  CLOTBino— Bight  or 
Rbcovebt. 

The  fath«r  of  an  infant  child  U  entitled 
to  recover  for  any  injury  to  the  child's  clothing 
and  for  the  loos  of  his  serrices  and  for  medical 
attendance  directly  occasioned  hy  the  wrongful 
acts  of  another. 

[Bd.  Note.— For  cases  in  point,  see  vol  IS, 
Cent.  Dig.  DuuMies,  I  240.] 

2.  ConSPIB&CT  —  StIDBNOB— LlABILITT  Of 
GONaPIRATOBS. 

A  man  and  a  woman  under  age  eloi>ed. 
Ttim  was  evidence  that  a  third  person  in  com- 
pany witii  the  man  handed  the  woman  a  note 
on  the  day  beton  the  elopement ;  that  the  third 
persMi  and  the  man  on  the  night  of  the  elope- 
ment repeatedly  signaled  to  her  nnder  circam- 
stances  indicating  a  purjKiBe  to  induce  her  to 
leave  her  fathers  house;  that  she  left  the 
house:  that  the  third  person  accompanied  her 
and  the  man  a  short  distance,  and  that  on  his 
return  he  deliberately  deceived  her  father  as  to 
the  whereabouts  of  the  couple.  Held  to  war- 
rant a  flntUnj;  tiut  the  man  and  the  third  per- 
son oABpired  to  deprive  the  father  of  the  cus- 
tody of  his  dangfater,  making  each  liable  for  all 
damages  naturally  flowing  from  the  acts  of  ei- 
ther in  carrying  oat  their  designs. 

3.  Sauk. 

Where  the  parties  conspiring  to  deprive  a 
father  of  the  custody  of  lUs  infant  daughter 
contemplated  that  the  journey  of  the  daughter 
fnnn  her  father's  house  should  continue  with 
one  of  the  conspirators  after  a  co-conspirator 
had  returned,  each  conspirator  was  liable  to 
the  father  for  any  injuries  to  the  daughter  and 
her  clothing  following  as  a  natural  consequence 
In  executing  their  designs. 
'  {Ed.  Note.— For  eaaei  hi  point,  wt»  toL  10, 
Gent.  Dig.  Cornqtbacy,  i  14.] 

4.  Assauliv-Fbovocation— ADinSStBnJTT. 

One  who  has  deliberately  decided  to  as- 
sault another  cannot  show  in  mitigation  of  the 
assault  a  provocation  therefor. 

Appeal  from  District  Court,  Montgomery 
G0111147;  A.  B.  Tbcwnell,  Judge. 

Acti<m  for  damages  resulted  in  Judgmmt 
tor  plaintiff.   Itie  defendant  aK)ealB.  Ba- 

J.  H.  Junkbi  and  Ralph  Prlngle.  for  appel- 
lant Beeson  A  Pomero7,  for  Kpe^ee. 

LADD,  J.  One  Weyer  and  plalntUT  were 
■walking  along  a  street  of  Villlsca  In  the  aft- 
ernoon «f  Jnly  31,  1003,  when  defendant  re- 
•qoested  the  latter  to  c<»ne  up  to  his  office. 
He  did  80,  and  when  both  vwe  Inside  defend- 
ant locked  the  door  and  administered  to 
plalntur  a  severe  whipping.  He  had  provid- 
ed a  whip  tor  this  purpose  scone  time  pre- 
vious, haviiig  deliberately  decided  to  have 
Weyer  arrested  and  to  chastise  Shoemakor. 
To  the  petition  claiming  damages  the  def^d- 
ant  pleaded  certain  facts  in  mitigation  and 
also  a  counterclaim.  The  onlj  icings  cqm- 
plained  of  are  the  refusal  of  the  comrt  to 
sabmit  the  Issue  as  to  mitigation  and  the 
rejection  of  certain  evidence.  The  latter  will 
be  first  considered.  It  appears  that  Weyor. 
then  30  years  of  age,  had  been  paying  his  at- 


tentions to  deftiidaiifii'ie'ysar-old  daui^ter, 
and  that  the  plalatifl,  a  ^uth  of  18  nm- 
m«s,  was  trying  to  court  the  niece  of  a  near 
neicU)or.  The  bcfy»  had  aeoi  these  girls 
at  tUs  Dd^ibor's  house  In  the  aftonoon  of 
July  SOth,  and  In  the  evening  a  witness 
testified  to  having  obsOTed  plaintiff  hand  de- 
fendant's daughter  a  piece  of  paper  When  the 
girls  were  at  dsfendantfs  home,  where  th^ 
stopped  that  nl^t  After  the  family  had  re- 
tired, defendant  was  awafcoud  by  whistling 
and  heavy  walking  on  the  mvement  This 
continued  srane  tlm^  when  be  noticed  a  light 
had  beean  strmft  tn  the  girls*  room.  He  thai 
arose,  and  went  downstairs  to  the  front 
porch.  The  noise  ceased  at  once,  and  be  re- 
turned to  his  conch,  ^nils  was  repnted. 
The  third  time  he  noticed  a  person  get  In 
range  with  flie  winAnr  In  the  tfrls*  room, 
whistle  and  stamp,  and  by  going  about  the 
bouse  be  found  such  person  to  be  Weyv,  who, 
after  bdng  scolded,  left  Immediately  after- 
wards the  plaintiff  stepped  from  behind  a 
tree,  and  in  the  con  versa  tl<m  which  followed 
stated  that  tfa^  were  watching  to  see  that 
other  boys  were  not  with  the  girls,  admitted 
that  he  had  beat  Instrumental  in  affecting  a 
reconciliation  betwem  Weyer  and  defoid- 
anf  s  daughter,  declared  that  be  did  not  know 
of  defendant's  objections  to  Weyer,  and  prom- 
ised not  to  Intratbre  terther.  A  ladder,  which 
had  been  placed  by  somAiody  at  the  window 
at  the  girls'  room,  was  tben  removed,  and 
drfendant  retired.  He  was  up  again  at  4 
o'clock  a.  m.,  on^  to  find  the  young  women 
gone.  He  Immediately  began  search,  and, 
aftfir  teleplionlng  to  n^hboring  towns  and 
ascertainij%  tbat  W^er  had  left  the  livery 
stable  witb  a  team  at  about  2  ti^cloA  in  tbe 
momli%  met  plaintiff  as  he  was  returning 
witb  said  team.  In  response  to  inquiry  the 
plaintiff  InfOTmed  d^mdant  that  he  had  left 
Weyor  and  d^endantfs  daui^to-  at  Nodaway. 
Defotdant,  with  the  town  marshal,  left  at 
once  for  tbat  place,  but  found  they  had  not 
been  there.  He  then  tel^honed  to  Villlsca, 
and  was  advised  that  they  were  at  one  Himll- 
ler's  a  mile  and  one-half  southeast  of  Vil- 
llsca. He  then  drove  thore,  and  learned  that 
they  had  left  aft^  getting  breakfast.  The 
jwarch  was  continued  by  the  party  until  noon, 
yrh&i  tbe  marshal  sent  for  men  and  teams  to 
assist  At  about  4  o'clock  in  the  afternoon 
Weyer  and  the  daughter  were  discovered,  and 
-the  lattw  returned  to  her  home.  After  the 
facts  as  recited  had  been  detailed,  the  follow- 
ing question  was  propotmded  to  the  defend- 
ant: "Now,  doctor,  I  will  ask  you  the  condi- 
tion your  daughter  was  In  when  brought 
home,  as  to  her  clothes  being  soiled,  and  her 
being  sick,  and  how  long  that  sickness  con- 
tinued?" This  was  objected  to  on  the  ground 
.that  It  had  VPt  been  .made  to  appear  that 
plaintiff  caused  or  contributed  to  the  Injtury 
of  her  clothtog  or  the  physical  condition  of 
the  girl.  The  objection  was  sustained,  where- 
upon counsel  for  defendant  stated  that  he 
proposed  to  show  that  defendant's  dau^t^ 
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was  itrong  tnd  healthy  prior  to  this  eaca- 
pade,  but  on  her  return  she  waa  HI,  weaket- 
ed,'aiul  conflned  to  her  bed  for  a  w«A  under 
a  physician's  care,  and  had  since  anfferod 
trtaa  the  nerrona  shock;  that  her  clotbtaig 
was  scdled  and  torn;  and  that  he  pmpoaeA 
to  show  the  value  of  her  serrlces  lost  there- 
by, and  the  cost  of  medical  attmdanoe  and  <tf 
repairing  her  clothing.  Conceding  all  thla, 
the  court  held  that  aneh  damages  were  not 
the  proximate  consequence  of  what  plalntlft 
had  done.  In  thla  rollng  we  cannot  concur. 
The  clothing  furnished  bis  minor  daughter 
waa  the  pnqierty  ctf  the  defendant,  and  he 
ma  entitled  ta  reeorer  fw  any  injury  there- 
to which  resulted  directly  from  plaintiff's 
act  Parmelee  v.  Bmlth,  21  HL  620;  Dicfcln- 
80U  T.  Wlnchestw,  4  Gush.  114,  60  Am.  Dec. 
760.  So,  toc^  waa  di^endant  entitled  to  recov- 
er for  any  loss  of  services  or  for  medical 
attendance  occaaloned  directly  1^  the  acta 
of  plaintiff.  See  21  Am.  A  Bug.  Bncy.  1044 
et  seq.  TbiM  does  not  seem  to  be  question- 
ed,  but  It  Is  urged  that  the  sktoess  and  In- 
Jury  to  clothing  did  not  result  from  plain- 
tiff's  act  In  taking  the  parties  to  HimlUer's, 
but  after  they  had  reached  there.  Thhi'  view 
Ignores  the  evidence  tending  to  show  a  con- 
spiracy between  plaintiff  and  Weyer  In  pur* 
snance  of  which  the  latter  attempted  to  elope 
with  the  daughter,  and  that  what  was  done 
might  have  been  bound  to  have  been  done 
In  pursuance  of  such  conspiracy.  True,  the 
plaintiff  and  Weyer  denied  that  any  arrange- 
ment had  been  made  prior  to  starting  for 
HimlUer's  place,  but  this  merely  raised  an 
issue  to  be  determined  by  the  Jury.  The 
facts  that  plaintiff,  when  In  company  with 
Weyer,  handed  the  note  to  defendanfa 
daughter.  If  he  so  did;  ttiat  he  and  Weyer 
repeatedly  signaled  to  her  at  a  late  hour  of 
the  night  under  circumstances  indicating  a 
purpose  to  Induce  the  gtrta  to  leave  the 
house;  that  he  accompanied  Weyer  and  de- 
fendant's daughter  to  HimlUer's,  and  then, 
to  put  defendant  on  the  wrong  track,  delib- 
erately deceived  him — ^these  wem  drcom- 
stances  tending  to  establish  the  existence 
a  conspiracy  between  the  young  men  to  de- 
prive the  defendant  of  the  custody  of  bis 
daughter,  and  were  sufficient  to  have  sustain- 
ed a  verdict  had  the  Jury  eo  tound.  If  so, 
each  ms  liable  for  aU  damages  naturally 
flowing  from  any  wnmgful  act  of  either  In 
carrying  out  th^r  Joint  enterprise.  It  can- 
not be  said  that  it  was  contemplated  that 
flight  should  terminate  at  HimlUer's,  but  lit- 
tle more  than  a  mile  from  her  home.  Pur- 
finlt  was  anticipated,  else  deception  would 
not  have  been  practiced  to  put  defendant  off 
track.  Weyer  and  the  girl  had  no  other 
means  of  omtlnulng  their  Journey,  after 
plaintiff  left  them  at  HlndUer'St  than  <ni  toot 


That  the  parUee  to  the  eonaplnu^,  If  such 
there  was,  contemplated  that  the  Journey 
should  he  continued,  the  Jury  might  weU 
have  found.  They  knew  the  conditions  as  to 
weather,  roads,  and  fields,  and  tiiat  these 
were  such  that  Injury  to  dottdng  and  health 
might  result.  At  any  rate^  if  aneh  injuries 
were  tb»  natural  consequence  of  what  waa 
done  In  executing  Uie  design  of  tbeee  young 
men,  and  resulted  in  damage  to  the  defend- 
ant In  the  way  of  Injury  to  his  daui^ter*8 
clothing  and  loss  of  her  services  and  npense 
for  medical  attendance,  be  should  have  been 
allowed  theretor  <m  his  counterclaim.  The 
evldrace  was  admlsalble.  The  plaintiff's  con- 
duct was  most  contemptible  throughout  and 
he  should  not  be  permitted  to  escape  reqwu- 
slblUty  for  any  damages  directly  consequent 
from  the  acto  of  either  himself  or  W^er  if 
within  the  scope  of  and  in  carrying  out  their 
common  purpose. 

2.  The  court  Instructed  the  Jury  not  to 
take  into  conrtderatlon  the  circumstances 
pleaded  in  mltlgatl<m  In  fixing  the  amount  of 
damages  to  be  allowed  plaintitt.  This  was 
correct.  The  defendant  admitted  that  he 
had  deliberately  decided  to  whip  plaintiff 
and  prosecute  W^er.  Provocation,  to  be  ad- 
missible In  Bdtlgatlim  of  damages,  must  be 
so  recent  and  Immediate  as  to  Induce  a  pre- 
snmptlcm  tliat  the  violence  was  committed 
under  the  Immediate  Infiuence  of  the  paasion 
thus  wrongfully  odted.  If  the  assault  bad 
been  made  after  time  for  reflecticm,  and  un- 
der drcumatances  leading  to  the  presumption 
that  It  was  for  revenge  he  stands  in  the 
position  of  an  original  trespasser,  and  con- 
duct of  the  other  party  will  not  serve  as  an 
extenuatloD.  The  test  is  whethw  "the  blood 
baa  had  time  to  cod."  Ireland  v.  Blltott.  8 
Iowa,  478, 68  Am.  Dec.  715;  Thrall  v.  Knapp, 
17  Iowa,  468;  Oronan  v.  Kukknd^  00  Iowa, 
18,  la  M.  W.  748.  In  the  last  two  cases  it 
seems  to  have  been  thought  that  a  provoca- 
tion happening  the  day  iwevloua  to  tiie  as- 
sault ought  not  to  be  abown,  for  that  suffi- 
cient time  liad  Intervened  to  allow  the  pas- 
sions to  subside  and  reason  to  regain  control 
of  the  mind.  Conceding  the  correctness  of 
the  rule  as  applied  to  the  facts  of  those  deci- 
sions, It  is  doubtful  whether  any  arbitrary 
limitation  of  time  should  be  adopted.  Tti9 
test  is  not  that  of  time,  but  of  casual  rela- 
tion, and  provocation  happening  a  longer 
time  previous  may  in  exertional  drcnmsten- 
ces  be  shown.*  See  Ward  v.  White  (Va.)  9  8. 
B.  1021,  10  Am.  St  Rep.  888.  In  the  instant 
case,  however,  what  the  defendant  did  was 
after  deliberation,  and  not  In  the  heat  of  paa> 
slon.  He  may  have  been  aggravated  with 
the  conduct  of  the  boy,  but  be  did  not  whip 
bim  in  the  heat  ot  paaaKn. 

Bemaad. 
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TDZiLIS  «t  aL  T.  HeOLABT  vt  aL 
(Saprem*  Court  of  Iowa.    Jnly  18t  1906.) 

1.  BUXS  AND  KOTES— TnxB  Of  PinoB— Bti- 
omo  —  Pboductior  Withottt  InDOBai- 
aairr. 

The  prodaetion  of  a  note  without  IndonM- 
meat  hy  the  payee  oamed  therein  ii  lafficient 
evidence  of  owDerahIp  In  the  payee. 

lEd.  Note. — For  oaaea  in  poiot,  see  toL  7, 
Cent  Dig.  Bills  and  Notes,  ||  1826-1831.] 

2.  Jddohbitts  —  DKW^TWta  —  Vj^unon  — 
Showiho  or  Hebits. 

A  denial,  based  on  want  of  infMrmation, 
of  plaintiff's  ownership  of  a  note,  nnaccont' 
panied  by  any  claim  that  she  wss  not  the  own- 
•r  thereof,  was  iitsnfficlent  to  require  the  court 
to  wt  amto  a  default  Judgmsnt  oiteted  oa  the 
note. 

8.  AnAomanr— GuuiiPB— EviDKROB, 

Bridsnco  that  defendant,  against  whom  an 
attachment  was  sned  oat  on  the  ground  that 
he  was  about  to  remoTe  his  pnqterty  with  In- 
toit  to  defraud  his  creditors,  bad  Intended  to 
pay  the  note  before  making  the  removal  by  an 
auction  sale  of  his  itock  and  other  property, 
that  plaintiff  bad  agreed  to  place  the  note  for 
payment  In  the  hands  of  the  intended  auction- 
eer, and  that  defendant  bad  never  refosed  to 
'pay  or  secnre  the  debt,  was  sufficient  to  au- 
thorise a  finding  that  the  grounds  of  the  at- 
tachment were  untnie,  and  that  plaintiff  acted 
withoot  reawmaUe  beli^  to  Uie  oontrary. 

4.  Bajce— Mauoioim  ArrAOHMnn— DAiuan 
—Items. 

Time  spent  by  the  attachment  defendant 
In  employing  and  advising  with  counsel  for  the 
defense  of  the  salt,  time  and  money  spent  in 
procuring  a  delivery  bond,  and  the  value  of  tbe 
necessary  ose  of  defendant's  team  In  making 
the  trips  to  consult  counsel  are  proper  elements 
of  damages  for  malldoDS  attachmoiL 

[Ed.  NotSk— For  cmw  bi  voink  see  tcL  0^ 
Out.  Dig.  Attudunent,  H  1X84,  1886.] 

5.  Dahaqbb— Loss  or  Tncn— BviDinoe. 

What  one  earns  in  his  ordinary  occupation 
Is  evidence  of  tbe  value  of  his  time  on  the 
lasDs  of  damages  occadoned  hy  loss  of  time 
from  mtch  occupation. 

[Ed.  Notn<— Fw  caasB  In  ptrin^  ssa  y6l.  IB, 
OsnL  IHff.  Danacss,  |  49a] 

Appeal  from  District  Court,  Mahaska 
Cotmty ;  Byron  W.  Preston,  Jndge. 

Action  on  a  promissory  note,  aided  by  a^ 
tachment  The  d^endants,  in  their  answer, 
beeanse  of  want  of  InfOTmatlon,  denied  that 
plaintiff  waa  owner  ot  the  note,  and  by  way 
of  ooimterclalm  allied  that  ttie  writ  of  at- 
tachment was  sued  ont  wrongfully  and  mall- 
doosly,  and  prayed  Judgment  for  damages. 
Jiu^pnent  by  default  was  entered  on  the  not^ 
and  tbe  connterclalm  dismissed.  Subae- 
qnently  a  motion  to  set  aside  tbe  dismissal  of 
tbe  connterclalm  was  sustained,  but  OTerml- 
ed  In  so  far  as  it  sought  tbe  same  relief  aa  to 
tbe  jDdgment  tm  the  note.  Tbweafter  trial 
was  had  on  tbe  Issuee  raised  by  the  counter- 
claim, renittlng  in  a  directed  verdict  for  the 
plaintiff.  Frmn  judgment  thereon  tbe  de* 
fMdants  appeaL  Beveraed. 

Oarrer  4  Wooster,  fw  mipellanti.  HcCt^ 
ft  MtOaj,  for  appellees. 

liADD,  J.  Tbe  only  Issue  raised  by  tbe  an- 
swer was  wbe^bor  plalntlfl  owned  tbe  note 


ioed  on.  She  wu  the  payee  named  flMnln, 
and  Ita  prodnetloii*  wittiont  Indorsement,  tot 
cancellation  opoo  tbe  entry  of  Jodgment  was 
solBciait  erldoice  of  ownership.  As  plain- 
tiff was  pot  to  ber  proftf  merely  by  a  denial 
based  solely  on  want  of  Information,  in  the 
absence  of  any  claim  that  the  facts  were 
otherwise,  tbe  court  did  not  wr  In  declining 
to  set  aside  tbe  judgment  mtered  dsCsnlt 
for  the  amount  due.  Tbe  dismissal  of  the 
connterclalm  was  set  aside,  and  iq>on  the  in- 
troduction of  defendant's  evidence  a  verdict 
was  directed  tor  the  plaintiff.  The  grounds 
alleged  tor  suing  tbe  writ  of  attachmmt  were 
thst  tlie  prindpsl  debtor,  McClary*  was 
about  to  remove  permanoktly  from  tbe  ooon- 
ty,  and,  although  having  property  therein  ex- 
empt from  execation,  refnsed  to  pay  or  secnre 
the  plaintiff ;  and  that  be  was  about  to  re- 
move his  property,  or  a  iMirt  thereof,  ont 
of  the  connly,  with  intent  to  defraud  bis 
creditors.  The  evidence  Introduced  by  tbe 
defendant  tended  to  show  that,  though  be 
bad  arranged  to  move  Into  a  neighboring 
coun^,  he  Intended  to  pay  the  note  before 
going.  This  was  to  be  done  by  the  clak  at 
an  auction  sale  of  bis  stock  and  other  pn^ 
tfty  out  of  the  proceeds  derived  therefrom, 
and,  according  to  his  testimony,  plaintiff  bad 
agreed  to  place  the  note  in  the  clerk's  bands 
for  sucb  purpose.  This  was  inconsistent 
with  any  purpose  to  defraud,  and  be  denied 
ever  having  refused  to  pay  or  secure  tbe 
debt  The  record,  then,  was  such  that  the 
jury  might  have  found  the  grounds  of  the  at- 
tachment ontme,  and  that  plaintiff  acttd 
without  reasonidile  belief  to  the  contrar> 
No  damages  wa«  proven,  but  this  was  not 
defendant's  fault  After  stating  that  be  bad 
onployed  counsel  to  defend  In  tbe  attacb- 
ment  suit  McClary  was  asked  tbe  following 
questions :  "Did  you  spend  any  time  In  tbe 
matter  of  emplo^g  counsel  to  defend  this 
suit?  How  much  time  did  you  spend  in  em- 
ploying counsel  and  advising  with  counsel  as 
to  your  rights  in  the  case?  How  much  time 
did  you  spend  In  procuring  a  delivery  bond? 
Did  tbe  delivery  Nmd  cost  yon  anythii^r* 
These  were  objected  to  as  incompetent  im- 
material, and  irrelevant  and  the  objections 
sustained.  They  should  have  been  overruled. 
The  necessity  of  releasing  the  proper^  by 
the  execution  of  the  delivery  bond  was  a  di- 
rect consequence  of  the  levy  of  the  writ  and 
if  be  spent  time  in  obtaining  it  and  expended 
money  therefor,  the  value  of  such  time  and 
the  cost  of  the  bond  were  proper  elements  of 
damage.  So,  too,  was  be  entitled  to  recover 
tbe  value  of  time  reasonably  expended  In  pre- 
paring for  bis  defense  against  the  attach- 
ment If  wrongfully  sued  out  And  this  includ- 
ed that  necessarily  expended  In  consulting 
bis  attorney.  He  testified  that  be  lost  a 
week's  time  from  his  occupation  in  baling 
bay  in  preparing  to  defend,  that  in  going  to 
Oskaloosa  for  that  purpose  Ave  differoit 
times  be  was  compelled  to  use  his  team,  and 
was  then  asked  •  "Q.  Was  the  time  of  your 
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team  worlli  anylliliig?  A.  Tea,  sir.  Q.  How 
much  per  day)  (Same  objection  aa  before 
and  mUng.)  Q.  How  mncta  per  day  were  yon 
eamliv  wben  yon  were  at  work  baling  hay? 
-(Same  objection  and  rnllnc.)^  Tlie  mlii^ 
woe  erroneona.  If  bla  team  waa  neoenarlly 
used  In  making  llie  trip  to  conanlt  connael, 
tlie  value  of  tti^  oae  was  a  legitimate  ele- 
ment of  damages,  and  proof  of  what  be  was 
■earning  in  bis  ordinary  occupation  was  some 
erldence  of  the  value  of  his  time. 

Because  of  tbeae  errors  the  Judgment  Is  re- 
versed. 


BOSS  T.  BOARD  OF  SUPBS  OF  WBIOHT 
COUNTY  et  al. 

(Supreme  Gout  <a  Iowa.   Joly  1%  1905.) 

1.  Dbaihb  —  PsoonDiKGa  to  Ebtabubh— 
OnaATiVK  Statute. 

A  proceeding  for  the  cotutmction  of  a 
•drainage  ditch  was  commenced  noder  Code,  tit. 
10,  c.  2,  and  notice  of  the  proposed  improve- 
ment  was  sirai  to  the  owners  of  land  throu^ 
which  the  ditdi  waa  to  be  constructed,  and  ap- 
praisers were  appointed.  Before  any  farther 
action  was  taken,  the  itatate  under  wliich  the 
proceedinn  were  commenced  was  held  uncon- 
stitutional because  not  providing  for  notice  to 
certain  landowners  who  were  liable  to  assess- 
meot  for  the  cost  of  the  ditch,  and  Laws  30th 
Gen.  Assem.  p.  S6,  c.  67,  waa  enacted  to  cure 
this  defect,  Section  2  of  the  amendatory  act 
provided  that  It  should  apply  to  all  proceedings 
then  pending  before  boards  of  saiwrvlsors  for 
the  location  and  construction  of  drains.  H«ld, 
that  the  amendatory  act  had  a  retroactive  ef- 
fect, Talidatina  the  proceedings  which  had  been 
begun  under  tne  anconatltutional  statute. 

2.  Same— Failttbs  to  Give  Notice— Effect. 

Failure  to  give  notice  to  a  certain  land- 
-owner  of  proceedings  for  the  establishment  of  a 
drainage  ditch  does  not  render  the  proceedings 
invalid  aa  to  landowners  properly  notified. 

[EM,  Note. — For  cases  in  point,  see  voL  17, 
Gent  Dig.  Drains,  {  2S.] 

«.  SAin— Waivkb. 

'n'here  a  landowner,  not  notified  of  a  drain- 
age proceeding  alfecting  her  land,  voluntarily 
appeared,  and  procured  the  allowance  of  a  claim 
for  damages,  all  objections  for  failure  to  give 
notice  were  waived. 

[Ed.  Note. — For  cases  In  iwlnt,  see  voL  17, 
<Gent  Dig.  Drains,  |  28.] 

4.  OiTABDtAii  Ann  Wabd  —  Appboval  of 

OUABDIAN'B  Act— NoTXOB— PBCStTVFTIOH. 
Where  a  ward  whose  land  was  subject  to 
jusessment  for  the  construction  of  a  drainage 
ditch  was  not  notified  of  the  proceeding,  but 
her  guardian  volnntarlly  aimsared,  procured  an 
assessment  of  damages,  and  afterward  brondit 
the  matter  before  the  court  for  fmnsiderauon 
and  approval.  It  waa  presumable.  In  a  collateral 
proceeding,  that  notice  was  given  to  tihe  ward  of 
the  proceeding  to  obtain  approval  of  the  guard- 
ian's action. 

5.  SaUB— COHSTITUTIOSAX.  LaW. 

Code,  tit  10,  c.  2,  as  amended  by  Laws 
SOth  Qen.  Assem.  p.  60,  c.  67,  relative  to  pro- 
cesdiuB  for  the  construction  of  drainage  ditdi- 
'Ss,  and  providing  for  the  appointment  of  com- 
missioners to  examine  the  lands,  classier  them, 
and  In  effect  fix  the  boundaries  of  the  drainage 
district,  is  not  unconstitutional  because  it  fails 
to  provide  for  notice  of  this  part  of  the  pro- 
eeedinis  and  a  hearing  as  to  what  land  shall 
:be  laduded  In  the  district. 


6.  Sake— Right  ov  AppBAih 

Code,  tit.  10,  a  2,  as  amended  by  Laws 
SOth  Gen.  Assem.  p.  S9.  c.  67,  relative  to  pro- 
ceedings for  the  eataolishment  ot  drainaae 
ditches,  and  providing  that  on  appeal  from  the 
assessment  made  by  the  board  of  superviaors  it 
diall  not  be  competent  for  the  landowner  to 
show  that  his  land  received  no  benefit  la  not 
nnconstitotlonal  because  so  limiting  the  scope 
of  the  appeal,  since  the  right  to  appeal  is  not 
a  constitutional  right. 

[Bd.  Note. — For  cases  In  point;  see  voL  17, 
Cent  Dig.  Drains,  I  44.] 

7.  SAun— IxvT  or  Tax. 

In  proceedings  for  the  esteblishment  of 
drainage  ditches  It  is  pn^er  to  levy  the  tax 
before  the  worh  is  done. 

[Ed.  Note. — For  cases  in  poin^  see  vcL  17, 
Cent  Dig.  Drains,  |  77.] 

Appeal  from  District  Court,  Wright  Coun- 
ty; W.  D,  Bvans,  Judge. 

Owtiwari  proceedings  to  prevent  the  aa- 
aesament  and  collection  of  the  coat  of  con- 
etmctlng  a  ditch  pursuant  to  tibe  provisions 
of  clwptw  2,  tit  10^  of  tlie  Code,  and  acts 
aupplementary  thereto.  The  dlatrict  court 
found  for  the  defendants,  dismissed  the  pe- 
tition, and  plaintiff  appeiUa.  Affirmed. 

Nagle  &  Nagle,  for  appellant  O.  F.  Pet^ 
aon,  D.  O.  Cbaae,  and  8.  Flynn,  for  appellees. 

WBATBB,  J.  Froceedinga  to  procun  the 
location  and  conatruetton  of  the  ditdi  were 
Inatltnted  by  iietltion  as  required  by  tlie 
terms  of  the  statute  about  Uardi  IS,  1908, 
and  a  bond  to  secure  payment  of  costa  and 
expenses  was  filed  and  approved.  There- 
upon the  auditor  placed  a  copy  ct  the  peti- 
tion in  the  handa  of  an  engineer,  who  made 
survey  of  the  proposed  improTement,  and 
on  August  16, 190B,  repwted  tbe  same  to  the 
board  ot  anpeirlaora,  with  his  estimate  of 
the  costs  of  construction.  Beginning  on 
March  9,  1808.  notice  of  tlie  propoaed  Im- 
proremoit  was  served  peraonany  or  by  pub- 
lication npc»  the  owners  of  the  lands  throngh 
which  the  ditch  was  to  be  conslructed  that 
the  mattn  would  come  up  Cor  hearing  at 
the  regular  June,  1808,  aeuUm  of  the  board. 
Gotaln  claims  for  damage  having  been  filed, 
appralawa  w«e  appointed,  who  filed  their 
r^Dort  August  17,  1908.  At  fl»  Beptunbor, 
1808,  session  of  the  board  fnrthw  considera- 
tion of  the  matter  was  iws^xHied  until  No- 
vember 12,  1806,  at  which  time  the  ditch 
waa  estaUlabed,  and  Ita  construction  orOer^ 
ed.  Before  any  further  proceedings  were 
had  In  the  matter,  tlda  court  having 
chapter  S  of  title  tO  of  flie  Oode  to  be  un- 
constltational.  In  that  tt  undertook  to  pro- 
vide tot  an  aeaoaament  9t  the  coat  o£  the 
ditch  hi  part  agalnat  the  lands  in  the  Ti- 
cinity,  not  Intersected  l)y  or  bordering  iip<m 
such  ditch,  wlUiout  any  prorlalim  for  notice 
to  the  ownwB  of  anch  landa  ^eebe  v.  Ma- 
goon.  122  Iowa,  84,  97  N.  W.  8Sa  101  Am. 
St  Bep.  268,  and  Smith  v.  Peterson,  128  Iowa, 
67%  99.  N.  W.  S02),  the  General  Aaaembly  of 
the  state  undertook  to  remedj[  the  dtfect 
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tbw  diaelosed.  See  tSbMptee  67,  p.  6^  Liwe 
30Qi  Geo.  AueiiL,  smored  April  29^  UML 
Tbereaftw  the  board  of  snpervtoon  proceed- 
ed Tritb  the  niRtter  of  tbe  oraistructloii  of 
tbe  ditch  In  qnestloii,  fOUovhig  vUli  mb> 
stantUI  ftccaracy  tbe  jwovlBlimi  of  tbe  itat- 
ute  M  amended  b7  the  act  of  the  ThlrtieUi 
General  AsMinbly,  and  wm  about  to  aiBew 
the  expense  of  each  ImproTement  v^on  the 
landa  fonnd  to  be  benefited  thmby*  whnt 
thla  action  waa  besim  in  certlofari  to  hare 
the  proceedlnga  adjudged  void.  The  forego- 
ing history  of  the  case  is  uifflcittitly  tnll  and 
spedflc  to  enable  ns  to  nnderetand  the  fwce 
and  effect  of  the  points  made  by  connsel  In 
armament 

1.  The  first  and  prfnclpfti  contention  on 
part  of  tlie  appellant  is  tiiat;  the  proceedings 
to  secure  the  constmetion  of  the  ditch  bar- 
ing been  begtm  under  a  Toid  statute^  the  snb- 
eeqnent  amendment  even  though  it  liad  tlie 
«flect  to  make  the  statute  constitntlonal  and 
Talld,  could  liave  no  effect  to  give  life  to 
the  pending  proceedings  or  authorise  an  as- 
sessment of  the  cost  of  a  ditch  thus  coi^ 
Btrncted  npon  lands  supposed  to  be  ben- 
efited thereto.  Assumtng,  for  presmt  pur- 
poses, that  it  is  competent  for  the  Legisla- 
ture to  pioride  tor  the  constmctifm  of  a 
dlteh  for  drainage  purposes  and  the  appor- 
tionment  ot  tbe  cost  tiiereof  as  a  special  as- 
sessment upon  lands  thereby  benefited,  we 
think  thla  objection  cannot  be  sustained. 
RefesxlDg  to  tbe  statute  as  it  stood  prior  to 
the  amendmmt,  we  find  that  It  proTlded  tot 
notice  ftf  the  Institution  of  the  proceedings 
to  the  owners  of  lands  intersected  by  or 
abutting  upon  the  dlteta.  Oode,  I  tOiSy.  As 
to  sadi  owners  It  has  never  been  held  tliat. 
when  thus  brought  Into  the  proceedings,  they 
were  entitled  to  any  further  notice  of  the 
succeeding  steps  of  the  statute  in  letting 
tlie  ctmtraet,  cbunrifying  the  lands,  or  mak- 
ing the  apportionment  of  tin  costo  and  ex- 
penses. On  the  omtrary,  It  seems  to  be 
well  settled  fliat  a  stetoto  which  prbrldes  for 
notice  to  the  property  owner  at  some  stage 
of  tlie  proceedinga  before  tlie  assessment  Is 
made  is  not  apem  to  the  constitutional  ob* 
Jection  simply  because  it  does  not  provide 
for  a  new  or  additional  notice  of  each  sue- 
ces^TO  st^  leading  up  to  the  assessment. 
Yeomans  t.  Blddle^  8t  Zowa*.  147,  BO  N.  W. 
S86;  OUver  t.  Monona  Got,  117  Iowa,  43,  90 
N.  W.  610;  Weyertaaueser  ▼.  BUnnesota,  176 
U.  S.  B60,  aO  Sup.  ot  488.  44  L.  Dd.  68S; 
Winona  ft  St.  P.  Land  Oa  t.  Mtoneaota,  159 
U.  8.  626,  16  Sup.  Ot  88,  40  U  Bd.  247; 
Volght  T.  Detroit.  184  U.  S,  115.  22  Sup.  Ct 
387.  46  Ll  Bd.  409;  The  fatal  objection  to 
the  proceedings  under  the  statute  in  Ito  orig- 
inal form  was  found  in  the  further  provision 
contained  tn  Oode,  1 1946,  whereby,  when  tbe 
constructiMi  had  been  determined  upon,  and 
an  apportionment  and  assessment  of  the 
e^ense  were  to  be  made,  it  was  provided  that 
the  same  should  be  charged  not  only  upon 


tbe  property  throng  which  flw  ditch  was 
laid,  and  whose  owners  had  been  notified 
aa  aforesaid,  but  i^on  all  other  landa  'in 
the  vicinity"  which  a  commission  anx^nted 
for  that  purpose  might  find  to  be  benefited 
by  the  Improvonent  No  ptovlston  was  made 
for  notice  to  the  ownm  of  the  additional 
lands  sought  thua  to  be  taxed,  and  this  we 
held  to  constltnte  a  taking  of  property  wIOl- 
ont  due  process  of  law  as  to  such  persons 
and  therefore  unocmBtltutlonal.  Smith  r. 
Peterson,  supra;  Beebe  v.  Magonn,  supra. 
In  the  SmiUi  Gsse  we  fartbor  held  the  stat- 
ute to  be  of  no  force  or  effect  against  tbe 
owners  of  lands  intersected  by  the  ditch  and 
nptm  whom  the  notice  required  by  section 
1940  had  beoi  served,  not  because  it  was  un- 
oonstitnttonal  as  to  such  persons,  but  because 
tbe  void  proviehm  aa  to  "lands  in  the  vl- 
dnlty**  appeared  to  be  such  an  essential  fea- 
ture of  the  sehone  or  pbm  sought  to  be  ef- 
fected that  ita  elimination  would  lead  to  re- 
SQlta  not  contemplated  by  the  Legislature, 
and  defeat  the  purposes  which  the  statute 
was  Intended  to  promote.  In  other  words, 
the  methods  of  tbe  stetate  wore  constitu- 
tional and  valid  up  to  the  point  where  tbe 
r^ptnt  of  the  commissioners  appointed  to 
classify  the  benefited  lands  and  apportion 
tiiereto  tbe  cost  of  fiw  improvement  was  re- 
turned to  the  board,  but  tiie  failure  to  pro- 
vide for  notice  to  all  the  owners  of  proper- 
ty thus  affected  betore  confirmation  of  such 
report  rendwed  ineffectual  and  void  any  at- 
tempt to  make  and  enforce  a  valid  assess- 
ment  The  i»oceedings  relating  to  the  ditch 
in  controversy  reached  just  this  state  ct  ad' 
vancement  before  tiie  amendment  to  tiie 
statute  found  In  chapter  67,  p.  69,  Laws 
80th  Gen.  AssenL,  was  enacted.  That 
amendment  leaves  tiie  statute  unidianged  as 
to  all  tbe  proceedings  to  such  cases  from  tbe 
filing  of  the  petition  up  to  tiie  return  or  re- 
port  made  by  the  commissioners  appointed 
to  classic  the  benefited  lands  and  apportion 
the  expenses,  and  provides  that  when  this 
stage  is  reached  a  time  shall  be  fixed  for 
hearing  objections  thereto,  and  notice  there- 
of shall  be  sOTved  penonally  upon  residmto 
and  up<m  nonresidento  by  publieathm,  and 
upon  such  hearing  the  board  Is  empowered 
to  determine  all  objections  to  tbe  assess- 
ment end  may  increase,  diminish,  annul,  or 
affirm  the  an>ortlonznenta  made  In  the  eom- 
misstouOTS'  report,  or  any  part  tiiereof.  aa 
shall  be  found  just  and  equitable.  By  sec- 
tion 2  of  the  amending  act  thla  amendment 
was  made  to  apply  to  all  proceedings  thai 
pending  befwe  the  boards  of  supervisors  for 
the  location  and  constmetion  of  drains. 
Was  it  competent  for  the  Legtslatuie  to  thus 
provide  and  authorize  tbe  defendants,  wltii 
other  boards  of  supervisors  having  similar 
proceedings  in  hand,  to  cause  iiroper  notice 
to  be  served,  and  proceed  tbereon  to  make 
an  apportionment  and  assebsment  of  the 
j  cost  of  the  ditch?  In  onr  Judgment,  this 
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question  mnst  be  uuwned  In  the  afflrma- 

tlve.  Tbe  ConstltntltHi  of  Iowa  does  not 
forbid  the  enactment  of  retroactlTe  laws, 
and  this  court  has  frequently  upheld  the 
validity  of  such  statutes.  Land  Co.  t.  8o- 
per.  S9  Iowa,  112;  Tllton  t.  Swift,  40  Iowa, 
78;  McMillan  r.  Ck>.  Judge,  6  Iowa,  391; 
Huff  V.  Oook,  44  Iowa,  639;  Sully  t.  Kuehl, 
30  Iowa,  275;  State  t.  Squires,  26  Iowa,  340; 
Galusha  v.  Wendt,  114  Iowa,  007,  87  N.  W. 
512;  Savings  &  L.  Ass'n  t.  Heldt,  107  Iowa, 
297,  77  N.  W.  1050.  43  L.  R.  A.  689,  70  Am. 
SL  Rep.  197;  Windsor  v.  Des  Moines,  110 
Iowa,  175,  81  N.  W.  476,  80  Am.  St.  Rep. 
280;  Ferry  v.  Campbell,  HQ  Iowa,  290,  81 
N.  W.  604,  60  L.  R.  A.  92;  Fair  v.  Buss,  117 
Iowa.  164,  00  N.  W.  627;  Clinton  r.  Walllker, 
08  Iowa.  656,  68  N.  W.  481.  That  the  Legis- 
lature may  by  amendment  cure  a  constlta- 
tlonal  defect  In  a  statute  the  main  purpose 
of  which  Is  within  the  scope  of  leglslatlre 
power,  and  give  such  amendment  retroactlTe 
effect  upon  cases  already  began  and  pending 
la  expressly  held  by  this  court  in  Ferry  t. 
Campbell,  supra.  In  that  case  proceedings 
had  been  begun  to  enforce  a  collateral  in- 
heritance tax  under  a  law  which  was  found 
to  be  unconstitutional  for  want  of  provision 
for  notice  to  parties  In  interest  Pending 
the  proceedings,  the  statute  was  amended 
providing  for  notice  In  such  cases  and  mak- 
ing the  amendment  applicable  to  cases  there 
undetermined.  Acts  27th  Oen.  Aasem.  p.  27, 
c.  87,  I  2.  This  we  found  to  be  a  valid  «• 
erdse  of  legislative  power,  so  far  at  least 
as  it  related  to  personal  estate;  and  unless 
we  propose  to  overrule  that  precedent — 
which  we  are  not  prepared  to  do — ^we  see 
no  way  to  avoid  giving  like  effect  to  the 
amendment  to  the  drainage  act  with  which 
we  are  now  dealing.  The  same  principle 
Is  recognized  and  upheld  In  several  of  the 
Iowa  cases  above  dted. 

Appellant's  claim  that  the  amendatory  act 
was  not  intended  to  have  a  curative  effect 
upon  proceedings  then  pending  Is  clearly  op- 
posed to  tbe  language  employed  therein.  It 
was  the  apparently  studied  purpose  of  tbe 
Legislature  to  remove  the  objection  based 
upon  the  failure  of  the  law  to  provide  for  no- 
tice to  the  landowners,  and  to  give  legal 
force  and  effect  to  proceedings  then  pend- 
ing and  liable  to  be  rendered  nugatory  If  such 
defect  was  not  cured.  While  the  term  "le- 
galized" Is  not  expressly  applied  to  the  pre* 
ILmlnary  proceedings  already  bad,  section  2 
of  the  amendment  hereinbefore  quoted  would 
be  Idle  and  meaningless  If  they  are  not  to  be 
considered  valid  and  sufficient  to  sustain  the 
assessment  made  pursuant  to  the  notice  for 
which  the  act  provides.  The  principle  which 
we  here  apply  was  affirmed  by  us  in  Butts 
V.  Monona  County,  100  Iowa,  74,  60  N.  W. 
284.  Perhaps  no  case  can  be  found  mor» 
nearly  In  point  than  Spencer  v.  Merchant, 
125  U.  S.  845,  8  Sup.  Ot.  921,  31  U  Ed.  763. 
In  that  case,  under  a  sutute  autHorlilng  th« 


same,  a  dty  ordered  a  woilc  of  local  Improve- 
ment to  be  made.  The  work  was  done  and 
the  tax  levied.  After  the  levy  had  been 
made,  and  part  of  the  property  owners  bad 
paid  the  tax,  other  owners  resisted  payment, 
and  were  successful  In  havlDg  the  proceed- 
ings adjudged  void  because  the  statute  fail- 
ed to  provide  for  any  notice,  and  was  there- 
fore unconstitutional.  Stuart  T.  Palmer,  74 
N.  T.  183,  80  Am.  Rep.  280.  After  thia  ad- 
judication was  had,  the  Legislature  passed 
another  act  authorizing  a  relevy  of  such  tax 
after  due  notice  to  the  owners  who  had  re- 
fused to  pay  their  original  apportionment 
Tbe  validity  of  this  legislation  was  affirmed 
by  the  Court  of  Appeals  of  New  York  {Spen- 
cer V.  Merchant,  100  N.  T.  686,  3  N.  E.  682), 
and  reaffirmed  by  tbe  Supreme  Court  of  the 
United  States,  as  above  dted.  The  argu- 
ments there  used  against  the  validity  of  the 
later  statute  followed  the  same  lines  pursued 
by  counsel  In  the  case  at  bar,  and  were  held 
unsound  by  the  highest  court  of  New  Tork 
and  of  the  nation.  We  do  not  stop  to  quote 
from  these  opinions,  but  those  who  care  to 
pursue  the  Inquiry  will  find  the  question 
there  fully  and  exhaustively  considered. 

2.  At  the  time  tiie  ditch  was  located  the 
records  of  tbe  county  indicated  that  one  ot 
tbe  tracts  of  land  Intersected  by  It  belonged 
to  one  Pratt,  a  resident  of  New  York,  and 
notice  directed  to  blm  was  served  by  publi- 
cation. It  appears,  however,  that  Pratt  had 
died  before  the  proceedings  were  instituted, 
and  a  minor  daughter,  Helen  Portia  Pratt, 
was  the  real  owner,  and  the  person  upon 
whom  the  notice  should  have  been  served. 
Later,  however,  and  after  the  order  of  No- 
vember 12,  1008,  establishing  the  ditch,  Hel* 
en  Portia  Pratt,  by  her  guardian,  aroeared  to 
the  proceedings,  and  filed  a  claim  for  dam-, 
ages,  which  was  allowed,  and  the  allowance 
was  thereafter  approved  by  tbe  district  court 
having  Jurisdiction  of  the  guardianship  ma^ 
ter.  Counsel  for  appellant  now  contends 
that,  even  if  chapter  67,  p.  69,  Laws  30th 
Gen.  Assem.,  be  given  retroactive  effect,  and 
made  applicable  to  proceedings  then  pend- 
ing, the  failure  to  include  Helen  Portia  Pratt 
in  the  notice  pursuant  to  Code,  1  1940,  is  a 
fatel  defect,  and  tbe  board  of  supervisors  and 
county  auditor  .never  obtained  Jurisdiction 
to  inaugurate  the  proceedings,  and  that  each 
and  all  of  the  orders  subsequently  made  are 
therefore  wholly  void.  This  position  is 
sought  to  be  supported  by  certain  decisions 
of  this  court  In  cases  relating  to  tbe  esteb- 
Ushment  or  vacation  of  public  highways. 
See  R.  R.  v.  Elllthorpe,  78  Iowa,  415.  48  N. 
W.  277,  and  Mofflt  v.  Brainard,  02  Iowa,  122, 
60  N.  W.  226,  26  L.  R.  A.  821.  But  neither 
of  these  cases,  nor  any  other  which  we  have 
been  able  to  discover,  go  to  the  extent  dalm- 
ed  by  counsel.  The  most  that  can  be  said  as 
to  this  class  of  cases  is  that  they  apply  the 
fundamental  mle  that  no  person's  propwty 
can  be  takm  from  him  by  a  court  or  other 
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tiibmuU  without  notice  and  an  opportunity 
to  be  heard.  Generally  speaking,  at  leaat, 
no  one  la  entitled  to  raise  the  objection  ex- 
cept the  party  entitled  to  the  notice.  Aa* 
same,  tor  Instance,  that  proceedings  for  the 
eatabllabment  of  a  highway  several  miles  In 
length,  and  passli^  through  the  lands  of 
many  different  persons,  are  Instituted,  car- 
ried through  to  the  final  order,  and  the  road 
la  eatabllshed  and  opened  to  travel.  If,  a 
year  or  two  later.  It  be  discovered  that  a 
nonretfdent  owner  of  a  single  smalt  tract 
was  by  some  mistake  omitted  from  the  no- 
tice for  which  the  statute  provides,  we  may 
concede  that  as  to  such  land  and  Boch  own- 
er the  order  of  establishmeDt  Is  voidable  or 
void;  but  It  would  be  a  somewhat  startling 
pn^Mltlon  to  hold  that  failure  to  notify  this 
one  owner  is  a  Jurisdictional  defect  of  which 
every  other  owner  along  the  line  may  take 
advantage,  even  thbugh  he  himself  was  duly 
and  ^ffffetij  notlfled.  Moreover,  when  the 
omitted  ovmer  vt^untaiUy  ai^eared  to  the 
proceedings,  and  procured  an  allowance  of 
her  claim  for  damages,  we  think  it  will  be 
held  to  operate  as  a  waiver  by  her  of  all 
objections  based  upon  the  failure  to  serve  her 
with  notice.  The  only  Interest  the  other 
landowners  could  have  In  her  being  properly 
made  a  party  was  that  her  proper^  might 
be  compelled  to  bear  Its  share  of  the  ex- 
pense in  case  the  ditch  should  be  constructed, 
and  when  she  voluntarily  appeared  the  only 
possible  ground  of  objection  on  their  part 
was  removed.  Poundstone  v.  Baldwin.  145 
Ind.  139,  44  N.  E.  191;  Hauser  v.  Burbauk 
<Mlch.)  76  N.  W.  Ill;  Wolpert  v.  Newcomb 
<Mlch.)  64  N.  W.  826;  Hurst  T.  Hartinsburg 
OSiDD.)  82  N.  W.  1009.  Under  the  hiw  of  the 
cases  here  cited — and  we  find  none  to  the 
contrary— it  Is  entirely  immaterial  whether 
%  guardian  is  authorized  to  waive  service  of 
notice  i^on  hla  ward,  and  we  need  not  here 
pass  upon  that  question.  Had  the  notice 
been  served,  the  vrard  could  have  done  no 
more  than  to  appear  by  guardian  for  the  pro- 
tection of  her  rights.  He  did  so  appear,  and 
brought  the  matter  before  the  court  for  its 
consideration  and  approval.  If  notice  to  the 
ward  was  necessary  to  bind  her  by  such  ap- 
proval, we  must  assume  In  this  collateral  pro- 
ceeding that  the  court  did  not  act  without  It 
3.  The  statute  as  amended  provides,  as 
we  have  seen,  for  the  appointment  of  com- 
missioners who  examine  the  lands  with  the 
view  of  determining  what  tracts  are  benefit- 
ed by  the  improvement,  classify  them  as 
"low,"  '*yret,*'  "svramp,"  and  "dry,"  and  fix 
their  estimate  of  the  proportion  of  the  ex- 
pense which  each  tract  ought  to  bear.  In  ef- 
fect, their  report  la  a  designation  of  the 
boundaries  or  territorial  extent  of  the  drain- 
age district  and  a  statement  of  the  finding 
of  the  commissioners  as  to  a  Just  and  equlta- 
Ue  distribution  of  the  cost  upon  the  several 
tracts  of  land  embraced  in  the  territ(wy  so 
marind  out      them.  Appellant  takes  the 


position  that  the  landowner  is  entitled  to  no- 
tice and  hearing  as  to  the  extent  of  this 
district,  and  whether  hla  land  shall  be  Includ- 
ed therein,  and  that  the  failure  to  provide 
tor  such  notice  and  hearing  renders  the  stat- 
ute unconstitutional.  In  our  opinion,  the  ob- 
Jectkm  la  unsound.  The  division  of  a  state 
or  lesser  municipal  territory  into  districts  for 
the  purposes  of  taxation  or  public  improve- 
ment is  a  legislative  matter,  and  the  citizen 
affected  thereby  cannot  complalh  because 
the  power  is  exercised  without  notice  to  him. 
If,  for  instence,  the  Legislature  saw  fit  to 
divide  the  entire  state  into  drainage  dis- 
tricts, and  make  the  lands  In  each  district 
chargeable  with  the  expense  of  such  drains 
therein  as  the  public  welfare  might  demand, 
we  apiKrehend  that  such  legislation  would  be 
open  to  no  serious  constitutional  objection  oh 
the  ground  that  it  deprives  the  landowner 
of  property  righto  without  due  process  of 
law.  That  such  legislative  power  for  local 
purposes  may  be  delegated  by  the  Legisla- 
ture to  minor  municipalities  Is  a  matter  of 
universal  recognition  and  constant  practice. 
For  example,  a  dty  may,  by  Its  council,  di- 
vide its  territory  Into  sewer  districts  (Code,  } 
79^,  or  the  entire  may  be  declared  a  sto- 
gie district,  and  the  cost  of  a  sewer  be  made 
a  general  charge  upon  all  the  property  with- 
in ite  boundaries;  and  the  fact  that  an  in- 
dividual property  owner  has  been  given  no 
hearing  in  the  matter  of  the  districting,  or 
that  he  may  believe  that  bis  property  is  in 
no  manner  benefited  by  the  Improvement,  af- 
fords him  no  ground  for  impeaching  the  va- 
lidity of  the  sUtute  or  ordtoance  by  which* 
the  districting  was  accomplished.  Other  fa- 
miliar Instances  of  the  exercise  of  this  dele- 
gated legislative  power  will  probably  occur 
to  the  Intelligent  reader.  State  v.  King,  37 
Iowa,  462;  State  ex  rel.  Witter  v.  Forkner, 
94  Iowa,  1,  62  N.  W.  772,  28  L.  B.  A.  206; 
Topeka  r.  Huntoon  (Kan.  Sup.)  26  Pac.  488; 
Boblnson  v.  Scheock,  102  Ind.  807.  1  N.  E. 
698;  Kinney  v.  Zimpleman,  36  Tex.  654; 
Stanflll  V.  Court,  80  Ala.  287;  Dunn  v.  Wil- 
cox Co..  86  Ala.  144,  4  South.  661;  Hyde  Park 
V.  Spencer,  118  111.  446,  8  N.  E.  846;  Turner 
V.  Detroit,  104  Mich.  326.  62  N.  W.  405;  State 
V.  Stewart  (Wis.)  48  N.  W.  947,  6  L.  B.  A. 
394.  The  very  objection  here  raised  by  ap* 
pellant  was  involved  in  Volght  v.  Detroit, 
123  Mich.  647.  80  N.  W.  253.  And  see  same 
case  on  appeal,  184  U.  S.  115,  22  Sop.  Ct 
837,  46  L.  Ed.  469.  In  the  cited  case  the 
Michigan  court  says:  "No  provision  Is  made 
for  a  notice  to  property  owners  of  a  time  and 
place  for  hearing  upon  either  the  question  of 
fixing  a  texlng  district  or  the  question  of  the 
amount  of  the  award  to  be  spread  thereon. 
This,  It  Is  claimed,  leads  to  taking  property 
without  due  process  of  law,  and  is  unconsti- 
tutional. The  statute  prorides  for  a  hearing 
in  relation  to  the  proportion  each  piece  of 
property  shall  bear  to  the  whole  of  the  im- 
provement, moA  the  proper  notice  of  this 
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hearlng  wai  glTOL  It  la  claimed  coanMl 
that  eomplalnant  was  entitled  to  notice  of 
tbe  bmrlng  relating  to  llie  establlsliment  of 
the  BSBeaament  OlatTict  and  of  the  amount  of 
the  total  aaKBunent,  and  beeanae  tbe  stat- 
ute does  not  proTlde  for  these  noUcea  It  la 
unconstitDttonal  as  taking  property  without 
due  process  of  law.  We  do  not  think  thla 
proposition  of  counsel  can  be  maintained. 
The  right  of  flie  Legislature  to  establish  spe- 
cial assessment  districts  In  wUch  all  the 
tues  necessary  to  be  raised  to  paj  for  a  lo- 
cal Improvement  majr  be  assessed  was  for 
a  long  time  questioned,  but  that  rig^t  has  so 
often  been  sustained  by  the  courts  that  it  Is 
no  longer  an  oprai  question.**  Aftw  citing 
authorities,  the  court  proceeds:  *^nder 
these  authoritiea  It  is  very  clear  Hiat  the 
Lei^lature  might  have  established  the  qpe- 
dal  assessment  district  Had  it  seen  fit  to 
do  so^  would  it  be  dalmed  that  its  right  to 
do  so  could  have  been  questioned  as  unconsti- 
tutional because  no  notice  was  given  to  the 
properly  holders  aftected  thereby  that  it  In- 
tended to  establish  such  a  district?  If  tbe 
answer  to  this  question  should  be  In  Uie  nog- 
atlTe,  why,  when  the  Legislature  has  dele- 
gated to  the  common  council  of  the  ctty  the 
right  to  estaUish  the  special  district;  should 
It  be  said  that  the  law  delegating  this  power 
is  unconstitniional  because  notice  is  not  x«- 
qulred?  The  establishment  of  tbe  special 
assessment  district  in  the  one  instance  by  the 
Legislature  and  In  tbe  other  instance  hy  the 
council  is  the  exercise  of  a  leglslatiTe  power, 
•with  which  the  courts  will  not  ordinarily  In- 
terfere." Upon  appeal  to  the  United  States 
Supreme  Court  the  jjidgment  of  the  state 
court  was  aflOrmed.  The  provision  of  law  by 
wblcb,  when  the  proceedings  has  reached  the 
stage  where  It  Is  proposed  to  levy  the  tax,  a 
notice  must  be  served  on  the  property  owner, 
was  held  sufBdent  to  avoid  the  constitutional 
objection,  notwithstanding  no  notice  is  rs- 
qulred  in  respect  to  tbe  creation  of  the  dis- 
trict or  tbe  determination  of  the  aggregate 
amount  of  the  tax  to  be  collected.  See,  also, 
to  the  same  eflec^  Stete  v.  Stewart  (Wis.) 
supra;  People  v.  Mayor,  4  N.  T.  419,  DS  Am. 
Dec  266;  Rogers  v.  St  Paul,  22  Minn.  494; 
Kelly  V.  Minneapolis,  67  Minn.  284^  68  N. 
W.  IKM^  36  L.  B.  A.  9%  47  Am.  St  Bep.  606; 
Erickson  V.  Cass  Co.  <N.  D.)  82  N.  W.  641; 
Paul8«t  V.  Portland,  148  V.  S.  30,  IS  Sup.  Ct 
750,  87  L.  Bd.  687.  In  tbe  last-dted  case  tbe 
rule  Is  thus  stated:  "It  is  settled  that  If 
provision  Is  made  for  notice  to  and  hearing 
of  each  pnq;)rietor  at  some  stage  of  the  pro- 
ceedings upon  the  question  of  what  propor- 
tion of  the  tax  shall  be  assessed  upon  bis 
land,  there  Is  no  taldiv  of  property  without 
due  process  of  law.*'  In  tbe  case  bef  we  xm 
there  Is,  under  the  stetuta^  as  amended,  am- 
ple provirion  for  notice  to  every  landowner, 
and  opportnni^  given  tm  the  hearing  of  all 
objections  he  may  have  to  assert  against  th« 
validity  and  justice  of  the  proposed  charge 


upon  his  property.  This,  under  the  law,  is 
all  he  can  rightfully  ask.  It  is  to  be  noted, 
moreover,  Oat  tqun  the  bearing  which  the 
statute  gives  the  owner  punuant  to  the  no* 
tice  provided  for  by  the  amendment  tbe 
board  of  supervlsora  may  not  only  Increase 
or  diminish  tbe  apportlonnient  tihe  tax  re- 
ported by  the  comndsslonen,  but  may  "an- 
nul" It  entirely.  The  action  of  the  board  at 
this  meeting  la  tbe  final  and  authoritative 
settlement  of  the  boundaries  of  tbe  taxing 
district,  and  this  is  done  only  after  full  op- 
portunity Is  given  to  each  landowner  to  show 
caus^  If  he  has  sny,  why  his  land  should 
not  be  Induited  therein.  It  is  not  denied  that 
the  notice  required  by  tiie  amended  statute 
was  given,  and  plalntlS  given  full  ovpot- 
tmilty  to  be  heard,  and  the  ot^ectlon  here 
made  Is  not  well  taken. 

4.  The  constltatltKiallty  of  ttie  act  la  fnr^ 
tb«r  questioned  beeanae  by  Cod^  1  1947, 
whldi  allows  an  appeal  trom  tlw  assess- 
ment made  by  tbe  board  of  sapwvisors.  It  Is 
also  provided  that  upon  the  trial  of  the  ap- 
peal it  shall  not  be  cmnpetent  for  the  owner 
to  show  that  bis  land  received  no  beaeflto 
from  tbe  improvranent  Counsel  seem  to  con' 
traid  that  the  landowner  Is  tbus  cut  off  fmn 
all  opportunity  to  be  heard  on  the  question 
wbethn  his  land  rec^ves  any  benefit  by 
reasim  of  the  dlteh  for  tiie  constmction  of 
which  he  la  taxed.  But  U  noted  In  the  con- 
cluding part  ot  the  preceding  paragraph,  this 
la  a  mistake;  The  landowner  is  given  op- 
portunity to  appear  before  the  board  of  an- 
pervisors,  which  body  Is  authwlied  to  try  all 
such  objections,  and.  if  ft  be  found  that  any 
tract  of  land  reported  by  the  oommisslonen 
is  not  In  fact  benefited  by  the  Improvement 
It  may  be  relieved  of  tbe  burdUL  The  ^- 
f  ect  of  the  restrictlTe  clause  In  Code,  {  1047, 
is  to  deny  the  right  of  appeal  from  tills 
finding  of  the  board  of  siqiervlsorB,  and  ctm- 
flne  all  further  review  to  the  question  wheth- 
er the  appdlanl^a  land  has  been  assessed  In 
equal  and  fair  proportion,  aa  compared  wltb 
otiier  pnqiorty  onbraced  In  the  district 
That  a  statute  making  the  finding  of  the 
board  conclusive  upon  the  question  wbetbo* 
a  given  tract  of  land  la  prepay  included  in 
the  bttt^ted  district;  and  denying  appeal 
therefrom,  Is  not  an  unconstitutional  dep- 
rivation of  propwty  without  due  process  of 
law,  Is  a  rule  which  has  been  afilrmed 
the  great  weight,  If  not  tJie  universal  cur- 
rent, of  authority.  The  right  to  an  appeal 
from  one  court  or  tribunal  to  another  has 
never  been  held  to  be  in  Itself  a  denial  of 
due  process  of  law.  The  power  to  make  a 
final  det«in1natloa  b^md  whteh  there  Is  no 
appeal  must  rest  somewhere,  and  in  the  ab- 
sence of  express  or  clearly  Implied  consti- 
tutional limitations  upon  Ita  authority  In  this 
respect  the  Legislature  may  confide  that  pow- 
er in  any  givoi  proceeding  to  any  court, 
board,  or  conmilstion.  Of  course,  tlie  tribu- 
nal thus  dffalgnated  must  observe  due  process 
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of  law — that  Is,  the  party  miurt  be  glTen  no- 
tice and  hare  opportunity  to  be  beard— but, 
If  tile  finding  be  against  him,  no  constitu- 
tional guaranty  la  violated  by  dmylng  him 
the  rl^t  of  appeal  Snch  Is  deariy  the  dots 
trine  of  onr  caws.  CSiambllas  t.  Johnson, 
77  Iowa,  ei2,  42  N.  W.  427;  Lambert  t.  UUla 
Ga,  58  Iowa.  666,  12  N.  W.  716;  AUerton  t. 
Monona,  111  Iowa,  560,  82  N.  W.  922;  OHrer 
T.  Monona,  U7  Iowa,  4S>  00  N.  W.  610.  To 
the  same  pcdnt,  see  State  ex  rel.  Hughes  r. 
Diet  Conit  (Minn.)  108  N.  W.  744;  State  ex 
Tel.  T.  Stewart,  74  Wis.  620,  48  N.  W.  947. 
6  Ll  B.  A.  894;  XMckson  t.  Radne,  68  Wis. 
545,  21  K.  W.  620;  TeegaMen  t.  Racine, 
56  Wis.  545,  14  N.  W.  614;  Bogers  T.  St 
Paul,  22  Mbm.  484;  WeftTer  T.  TempUn  (Ind. 
Sup.)  14  N.  B.  600;  Beeves  t.  Grottendlck 
(Ind.  Sup.)  80  N.  B.  888;  Klelne  T.  Tnbey 
ana  App.)  40  N.  B.  144;  Hlbben  t.  Smith, 
191  IT.  8.  810,  24  Snp.  Gt.  68,  48  !•.  Bd.  196; 
Waterworks  r.  Scbottler,  110  U.  S.  847,  4 
SapL  Gt  48,  ^  L.  Bd.  178;  BimfOy  t.  Ooar, 
140  Ind.  292,  89  N.  B.  66;  Spenoer  v.  Mei^ 
chant  125  0.  S.  846. 8  Sup.  Ot  921,  81 L.  Ed. 
768;  Be  Fowler,  68  N.  T.  60;  Dodge  Co.  t. 
Acorn,  61  Neb.  876,  86  N.  W.  202;  Orlffltb  v. 
Pence,  9  Kan.  A^.  288,  68  Pac.  677;  JopUa 
M.  Co.  T.  Joplln,  124  Mo.  129,  27  8.  W.  406; 
GlUett  T.  MclAOgtalln  (Mich.)  87  N.  W.  651; 
Bowersw  t.  Seneca,  ete.,  20  Ohio  Bt  496; 
People  T.  Hagar,  68  Gal.  69,  4  Fac.  961; 
Britton  T.  Blake,  85  N.  3.  Imw,  206;  Brltton 
T.  Blake,  36  N.  J.  Law,  442;  Hagar  t.  Dis- 
trict, 111  IT.  8.  701.  4  Sup.  Ct  668.  28  Ii.  Bd. 
569;  Davidson  v.  New  OArans,  96  U.  S.  97, 
24  L.  Bd.  616.  "Dne  process  oi  law"  does 
not  necessarily  imply  Judicial  procedure  In  a 
c<nirt  of  racord  or  right  9t  trial  by  Jury.  Re 
Bradley,  106  Iowa,  476,  79  N.  W.  280;  Pub. 
OL  Home  v.  Goyne,  184  U.  S.  4Sft,  24  Supi. 
Ct  780,  48 1*.  Bd.  1002;  Welmer  v.  Bunbury, 
30  Mich.  201;  Spencer  r.  Movbant;  supra; 
Yeomans  t.  Blddle,  84  Iowa,  147,  50  N.  W. 
886;  Wuhsen  v.  Board,  101  Cal.  16,  86  Pac. 
353,  40  Am.  St  Bep.  17;  Munson  v.  Gommls- 
Bloners,  48  La.  Ann.  15,  8  South.  006;  Mc- 
Mahon  v.  Palmer,  102  N.  T.  176,  6  N.  B.  400, 
66  Am.  Bep.  706;  Oooley's  Const  Um.  p.  354, 
355;  McKeevers  v.  Jenks,  68  Iowa,  300,  13 
N.  W.  S95;  Be  Meder  Irr.  Dlst,  82  Cat  296, 
28  TtLC  272,  676,  14  L.  B.  A.  755^  27  Am. 
St.  Bep.  106;  Hagar  Bee  Dlst,  111  V.  B. 
701,  4  Sup.  Ot  663,  28  L.  Bd.  668.  The  hold- 
ing of  the  trial  coort  comes  well  within  the 
law  of  the  dted  cases,  and  must  be  iqpheld. 

6.  Smne  other  questions  are  suggested  as 
to  the  detells  to  be  obsored  In  carrying  the 
statute  Into  effect  Among  other  things,  it 
Is  said  that  the  tax  should  not  be  levied  until 
the  woik  la  actually  done.  We  see  no  rea- 
stHUible  ground  for  the  objection.  Certainly 
the  statute  seems  to  aotborfaw  ttie  proceed- 
ing taken  by  the  supervisors.  When  the 
contract  Is  let,  the  amount  for  whldi  the 
dialnage  district  is  to  be  made  liable  Is  ap> 
proximately  ascertained,  and  it  Is  the  dictate 


of  business  prudence  Oat  the  board  ^o- 
ceed  at  <Hice  to  provide  tor  the  means  with 
which  to  discharge  the  debt  Our  attention 
Is  called  to  no  precedent  or  rule  of  law  In 
support  of  the  proposition  stated  by  counsel, 
and  we  think  the  objection  must  be  orer- 
mled:  If,  as  claimed,  the  board  failed  to  fix 
the  propcrtlott  of  the  tax  to  be  paid  yearly, 
we  have  to  say  that  the  petition  in  this 
action  was  filed  September  21,  1904,  inter- 
rOptlng  the  proceedings  by  the  board  before 
any  assessment  was  made,  and  that  the  or^ 
der  distribnting  payment  over  a  series  of 
years  pertains  to  a  matter  of  detail  which  we 
may  prraume  fbe  snperviBors  will  properly 
attend  to  -when  the  termination  of  ttds  litiga- 
tion leaves  them  free  to  go  on  with  the  mat- 
ter. 

Other  polnta  made  In  argument  are  mere- 
ly Incidental  to  or  are  governed  by  those 
wlilch  we  have  already  considered  at  length, 
and  do  not  require  further  discussion. 

The  conclusion  reached  by  the  district 
court  is  correct  and  the  decree  appealed 
from  is  affirmed. 


LEWIS  V.  SHERMAN  BROS,  et  oL 

(Suiweme  Court  of  Iowa.   July  18.  1900.) 

Wills  —  Cowstbuctiow  —  Descbiption  or 
Pbofebtt. 

A  will  deriaed  "tl»  lot  owned  by  me  and 
situated  on  the  corner,  *  *  *  being  120  feet 
of  lot  18  of  M.  Subdivision."  Lot  13  of  M. 
SubdivIaioQ  was  in  fact  only  108  feet  tn  depth, 
bat  was  generally  understood  by  the  pnblic, 
and  was  represented  on  an  unofficial  map,  UK 
be  141  feet  In  depth.  The  tract  owned  by  tes- 
tatrix was  120%  feet  in  depth,  and  Indlnded 
lot  13.  Tbis  tract  was  occnpled  by  her  as  an 
entirety,  and  was  covered  with  continaoa* 
buildinss.  Beid,  that  the  will  devised  the  en- 
tire tract  without  limitation  to  the  boundaries 
of  lot  13  as  shown  by  the  official  plat 

Appeal  from  District  Court,  Wapello  Coun- 
ty; C.  E.  VermllUon,  Judge. 

Action  to  enjoin  the  Issuance  of  a  sheriff's 
deed  under  a  sale  of  the  premises  In  contro- 
versy on  execution  issued  under  Judgment  of 
defendants  Sherman  Bros,  against  Rosa  Fu- 
resteuburg.  Plaintiff  alleges  that  she  is  the 
owner  of  the  premises  tn  question,  and  tliat 
Rosa  Purestenburg  has  no  title  or  interest 
therein  subject  to  execution  sale.  By  the 
decree  the  defendanta  are  perpetually  en- 
joined from  selling  the  premises  or  from  ac- 
quiring or  transferring  any  title  under  the 
pretended  sale,  and  the  title  of  the  premises 
Is,  as  against  the  defendanta,  quieted  In  the 
I^alntiff.  Defendanta  appeal.  Affirmed. 

McElroy  A  McBlroy,  for  aroellanta.  Mc- 
Nett  ft  Tisdal^  tor  appellee. 

McCLAIN,  J.  Plaintiff  Is  the  granddaugh. 
ter  of  one  Sarah  Sampson,  now  deceased, 
who  formerly  owned  a  lot  In  Ottumwa  20% 
feet  front  by  120%  feet  in  depth,  with  the 
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buildings  thereon.  As  appears  from  tbe  plat 
introduced  in  evidence,  this  tract  covers  lot 
13  of  a  subdivision  of  wbat  Is  designated  on 
tlie  original  plat  of  Ottumwa  as  "Mill  Dona- 
tion," wblch  lot  is  20^  feet  front  on  Main 
street  and  108  feet  in  depth  along  Market 
street,  and  also  a  tract  of  tbe  same  width  at 
tbe  rear  of  said  lot  IB  extending  12%  feet 
further  back  along  Market  street  B7  the 
will  of  Sarah  Sampson  the  plaintiff,  whose 
maiden  name  was  Theresa  Fnrestenburg,  be- 
came entitled  to  either  tbe  whole  of  this 
tract  or  to  the  portion  constituting  lot  IS,  by 
the  following  descriptions:  "The  lot  owned 
by  me  and  situated  on  tbe  comer  of  Main 
and  Market  Sts.,  Ottumwa,  la.,  beli^  120 
feet  of  lot  13  of  Mrera  &  Woods*  Subdivision 
■of  'Mill  Donation'  to  Ottumwa,  la.,  subject 
to  the  life  estate  of  my  husband  Goldman 
Sampson."  Tbe  life  estate  Is  now  exttngulsb> 
«d  by  the  death  of  Ooldman  Sampson,  and. 
if  this  description  covers  the  entire  tract  be- 
longing to  and  occupied  by  Sarah  Sampson, 
then  the  portion  of  the  tract  12^^  by  20Vi 
feet  in  dimensions  not  Included  within  tbe 
limits  of  lot  13  as  above  described  was  not 
subject  to  execution  sale  as  the  property  of 
the  Judgment  debtor  of  Sherman  Bros.,  Rosa 
Furestenburg,  plalntUTs  mothw.  On  the 
other  hand.  If  this  description  In  the  devise 
to  plaintiff  does  not  cover  the  portion  of  the 
tract  outside  of  the  limits  of  lot  13,  then  Rosa 
Furestenburg  was  the  owner  thereof,  or  had 
an  Interest  therein  by  descent  from  her  moth- 
er, Sarah  Sampson,  and  this  portion  of  the 
tract,  or  her  Interests  therein,  as  the  case 
may  be,  was  subject  to  execntiou  sale.  In  the 
view  which  we  take  of  the  case.  It  will  not  be 
necessary  to  discuss  the  extent  of  tbe  Inter- 
•eet  of  Rosa  Furestenburg,  if  she  had  any 
Interest,  that  question  depending  on  whether 
the  devise  of  a  life  estate  to  Ooldman  Samp- 
son was  in  lieu  of  his  distributive  Interest 
in  his  wife's  estate,  or  whether  it  was  in 
addition  to  such  distributive  Interest.  We 
have  only  occasion,  ps  we  look  at  the  case, 
to  determine  whether  or  not  the  entire  tract, 
20%  by  120%  feet  was  devised  by  the  will  to 
41ilB  plalntlfl.  Th«  description  In  tbe  -will  to 


this  plalntlfl  pnrpOTtsd  to  covw  the  front 
120%  feet  of  lot  13,  and  If  lot  18  were  In  fact 
120%  feet  or  more  In  d^th,  then  there  would 
be  no  ambiguity  or  uncertainty  as  to  the  ti- 
tie,  and  the  entire  tract  passed  without  ques- 
tion to  this  plaintiff,  but  on  applying  the  de- 
iBcrlption  to  the  plat  it  Is  discovered  that  lot 
13  la  only  108  feet  In  depth,  and  an  ambiguity 
tbereup<m  arises  as  to  whether  or  not  the 
testatrix  intended  to  devise  to  plaintiff  the 
portion  of  tbe  tract  not  Included  within  the 
platted  limits  of  lot  13.  In  attempting  to  ap- 
ply tbe  description  to  the  premises,  either  the 
tract  devised  most  be  confined  to  lot  13,  In 
which  case  tbe  iwrtlon  of  the  description  In- 
dicating the  depth  of  the  lot  must  be  dls- 
regardedt  or  the  description  must  be  Inter- 
preted as  covering  the  entire  tract,  and  tbe 
limitation  to  the  boui^rles  of  lot  IS  must 
be  disregarded.  By  extrinsic  evidence  it 
was  shown  on  the  trial  that  the  ^tlre  tract 
20%  by  120%  feet  was  owned  by  the  testa- 
trix at  the  time  of  the  execution  of  the  will 
and  at  the  time  of  her  death,  and  occupied  by 
her  as  an  entirety,  being  covered  with  con- 
tinuous buildings.  Tbe  map  of  the  city  at 
Ottumwa  published  In  1900.  shows  lot  13  and 
other  similar  lots  of  Myers  &  Woods'  Subdi- 
vision of  "Mill  Donation"  to  extend  back 
from  Main  street  141  feet,  but  It  must  be 
conceded.  In  view  of  tbe  official  plat  of  Myers 
&  Woods'  Subdivision,  that  these  lots  are  In 
fact  only  108  feet  In  depth.  Tbe  map  Indi- 
cates, as  we  think,  a  general  understanding 
on  tbe  part  of  the  public  as  to  the  depth  of 
these  lots,  which  would  explain  and  render 
consistent  the  description  (n  the  wilL  We 
are  satisfied  that  the  Intention  of  the  testa- 
trix was  to  devise  to  plaintiff  the  entire  tract 
owned  and  occupied  by  her  without  limita- 
tion to  the  boundaries  of  lot  13  as  shown  by 
the  ofilcial  plat,  and  this  conclusion  disposes 
of  the  case.  Barney  v.  Miller,  18  Iowa.  400; 
Waldln  V.  Smith,  76  Iowa,  662,  89  N.  W.  82; 
Clifton  Heights  Land  Go.  v.  Randell,  82  Iowa, 
89,  47  N.  W.  90S;  Bckford  v.  Bckford,  91 
Iowa,  64,  68  N.  W.  1003,  26  L.  B.  A.  870. 

The  decree  of  tbe  trial  court  Is  theref<»a 
afflnned. 
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SniONSON  V.  JBNSON. 
<8iipr«aii  Omrt  ot  North  Dakota.  July 

190B.) 

BALa—BsKAoa  or  WABRAKTr— RiacuBton. 

A  breach  ot  a  warranty  of  the  Qualltr  ot 
peraonaJ  property  upon  an  ezchaDge  or  sale 
thet«o(  doe*  not  entitle  a  peraiHi  to  reacind  mcb 
nle  or  exchange  where  It  haa  becxanm  tolly 
executed,  nnless  fraad  be  shown  or  the  agree* 
ment  anthorizes  a  rescission. 

[Bd.  Note.— For  caaea  hi  wiat,  9m  voL  4S, 
Cent.  Dig.  Salea,  |  2M.] 

OByUaboa      the  OoartJ 

Appeal  fn»n  District  Obort;  Tnxn  Cocmtr; 
<^iarlM  A.  Pollock.  Judge. 

Action  by  R.  L  Simonitm  agelnst  Jens 
Jenaon.  Jndgmoit  for  plaintiff,  and  defend* 
ant  appeals.  Serersed. 

Styles  &  Koflel,  for  appelhint  W.  U  Oai^ 
peo^,  for  respondent 

MOBOAN,  a  J.  The  complaint  In  this 
case  alleeea  that  the  plaintiff  "sold  and  de- 
Uvered"  to  the  defendant  SOO  ponnda  of 
twine  of  the  value  of  f76;  that  the  de- 
fuidant  has  rinsed  to  pay  for  the  same, 
althoogh  payment  was  duly  demanded.  The 
answor  contains  (1)  *  Keneral  denial;  ^ 
allegations  to  the  effact  that  defendant  and 
the  firm  of  B.  L  Slmonacn  ft  Go.  entered 
into  an  agreement  wherd^  defendant  re- 
celred  from  said  firm  certain  twine  In  ex- 
change for  a  certain  horse  duly  dtiiTcred  to 
aald  firm,  and  aocapted  by  It  in  payment  of 
said  twine.  13ie  plaintiff  interposed  a  reply 
to  tlie  answer  In  the  form  ot  a  gaieral  de- 
nial. The  trial  ootut  directed  a  verdict  in 
plaintiff's  favor  for  the  full  sum  claimed  In 
the  complaint  at  the  dose  of  plaintiff's  case. 
The  appeal  to  from  the  jndgment  entered  on 
the  verdict 

The  onfy  spedflcatlon  of  error  is  the  direc- 
tion of  a  verdict  in  plaintiff's  ttLjor,  The 
evidence  sIiowb  tliat  the  plaintiff  and  de- 
fendant entered  into  an  agreemmt  nnder 
wlilch  plaintiff  delivered  to  defmdant  BOO 
pounds  of  twine  in  exchange  for  a  horse  be- 
longing to  d^mdan^  which  was  delivered 
to  plaintUL  After  tlLe  delivery  et  the  horse 
to  plaintiff  he  sold  it  but  upon  trial  the 
IwnM  was  found  to  Iw  balky,  and  waa  i»> 
turned  to  plaintiff,  and  that  sale  resdnded 
by  mutual  consent  PlalntUX  teatifiea  In  re- 
aped to  tlia  transaethMt  in  suit  ttiat  the 
horse  was  sold  and  delivered  to  him  under 
a  warranty  that  it  waa  firee  tnm  all  blem- 
ishea,  sound,  etc,  and  that  the  horse  did 
not  folilll  tlw  tonus  of  the  warranty;  and, 
iq^n  discovering  ttie  fact  that  tlie  htvse  did 
not  comply  with  the  warranty,  he  "sent  the 
hrase  back  to  the  defendant"  The  evidence 
does  not  show  that  the  defendant  and  plain* 
tiff  ever  liad  any  negotlationa  in  reqiect  to 
tlie  retnm  of  tlie  horse,  nor  that  the  horse 
was  accepted  by  defendant  when  sent  back, 
or  that  it  was  received  by  him.  The  record 
tbereftve  discloses  tliat  the  parties  exchan- 
ged 500  pmmda  of  twine  t<a  a  tuirse,  and 
304  N.W^^ 


that  tbm  -was  a  ddlvery  of  the  property 
to  each  part7  pursuant  to  the  contract  the 
question  1b  therefore  prraented  whether  the 
plaintiff  has  shown  himself  entitled  to  re- 
scind the  sale  that  became  a  completed  sale 
by  the  delivery  of  the  property  by  both  par- 
ties, and  after  sudi  rescission  by  his  own 
act  alone  sue  for  the  value  of  the  twine. 
There  la  no  all^catlwi  of  fraud,  nor  proof 
showing  it  and  no  proof  that  the  warranty 
was  coupled  with  a  condition  that  the  horse 
abonid  be  returned  If  the  warrant  failed. 
The  warranty  was  therefore  unconditional. 
The  right  to  rescind  did  not  tiierefore,  exist 
under  such  drcomstancea.  The  warranty  is 
a  collateral  agreement  and  not  a  necessary 
constituent  element  of  the  sal&  A  breadi 
of  It  doea  not  alone  warrant  reedarion  un- 
less the  breach  of  warrant  is  agreed  np<m 
as  ground  for  resclaslon,  or  the  facts  show 
that  such  was  the  intentl(Hi  of  the  parties, 
or  fraud  Is  shown  to  exist  No  rlffiit  to  a 
resdaalon  exlatm  under  executed  sales  for 
mer6  breach  of  warranty.  Section  8088.  Bev. 
Codes  1880.  Aside  from  the  statote,  that 
principle  Is  sustained  by  the  weight  of  au- 
thority. The  cases  will  be  found  collected 
in  Vol.  SO,  Am.  ft  Bug.  Bncyc.  of  Law,  p. 
100.  In  such  cases  the  j>erson  must  resort 
to  an  action  for  damages  tor  the  breach  ot 
the  warranty.  Lynch  v.  Curfmaii,  85  Minn. 
170,  68  N.  W.  S;  McCormlck  Harvesting 
Machine  Co.  v.  Fields,  90  Minn.  161,  OS  N. 
W.  886.  The  rights  and  obligations  of  par- 
ties to  an  exchange  ot  pTopeity  are  the  same 
aa  ttiey  are  in  cases  ot  a  sale  of  propwty. 
Section  3098,  Bev.  Codes  1899.  It  was  there- 
fore erroneous  to  direct  a  verdict  tor  the 
platntlfr. 

The  Judgmmt  is  revcraed,  and  a  new  trial 
ocdared.  All  ctmcnr. 


WBISBOOEBB  v.  OAHN. 
(SnpTems  Court  of  North  Dakota.    June  22, 

1909.) 

ExacuTioiT— Time  or  Issuajtci. 

Under  section  SSOO,  Rev.  Codes  1890,  pro- 
viding that  a  judgment  may  be  enforced  by  exe- 
cation  at  any  time  within  10  years  after  its 
entry,  a  Judgment  cannot  be  properly  eoforced 
by  execution  issued  after  said  time,  although 
the  judgment  debtor  has  been  contlDUally  ab- 
sent from  the  state  duriog  said  time,  and  the 
jndgment  r«nains  in  force  for  that  reason, 

[Ed.  Note. — For  cases  In  point  see  voL  21. 
Cent  Dig.  Execution,  |S  168,  169.] 

(Syllabua  by  the  Court) 

Appeal  from  District  Ooort  Cass  County; 

Charles  A.  Pollock,  Judge. 

Action  by  Mary  Weiabocker  against  John 
Cahn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Bamett  ft  Blchardaon.  for  appellant 
Spalding  ft  Stambaugh,  toe  respondent 

MORGAN.  0.  J.  nils  appeal  is  from  an 
order  denying  an  appllcatlott  to  aot  aside  a 
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default  judgment  and  for  leare  to  Interpose  ] 
an  answer,  The  applIcatlOD  may  be  deemed 
regular  In  eveiy  respect  for  the  purposes  of 
this  appeal.  The  trial  court  denied  the  ap- 
plication solely  upon  the  ground  that  the 
proposed  answer  does  not  set  forth  facts 
sufficient  to  conatltut*  a  defense  to  the  cause 
of  action  pleaded  In  the  complaint  The 
complaint  states  a  cause  of  action  for  deter- 
mining adverse  claims  to  certain  real  es- 
tate, and  its  auctions  conform  strictly  to 
those  required  in  such  actions  by  chapter  6 
of  the  Laws  of  1901.  The  defendant's  pro- 
posed answer  sets  forth  the  following  facts: 
That  the  state  of  North  Dakota  recovered  a 
Judgment  against  one  William  WUkene  on 
the  3d  day  of  March.  A.  D.  1882,  and  that 
the  same  was  regularly  filed,  entered,  and 
docketed  on  that  day;  that  said  Wllkens  re- 
moved from  the  state  on  or  about  said  8d 
day  of  March,  18^,  and  has  continuously 
remained  absent  from  this  state  ever  since, 
and  is  now  a  resident  of  the  state  of  Wiscon- 
sin, and  has  never  paid  said  Judgment;  that 
on  the  28th  day  of  October,  1003,  the  state 
of  North  Dakota,  by  Its  proper  officers,  caus- 
ed an  execution  to  be  issued  on  said  Judg- 
ment, and  that  pursuant  to  such  execution 
the  sheriff  of  Cass  county  levied  upon  the 
real  estate  involved  in  this  action,  and  reg- 
ularly sold  the  same  to  the  defendant,  and 
Issued  a  certlflcflte  of  the  sale  thereof 
to  blm  on  the  19tb  day  of  March,  1904;  that 
^sald  sale  was  confirmed  by  the  district  court, 
and  was  regularly  made  In  all  respects;  that 
on  the  17th  day  of  June,  1904,  the  plaintiff 
caused  to  be  filed  and  recorded  In  the  office 
of  the  register  of  deeds  of  Cass  county  a 
deed  of  said  land  from  said  Wilkens  to  her, 
and  now  claims  to  be  the  owner  of  the  same 
by  virtue  of  said  deed. 

Tlie  question  which  will  determine  the 
merits  of  this  appeal  Is  whether  a  sale  of 
real  property  Is  valid  when  made  under  an 
fficecutton  Issued  after  10  years  from  the  en- 
try of  the  Judgment  Actions  based  on  Judg- 
ments are  barred  at  the  expiration  of  10 
years  after  a  cause  of  action  has  accrued 
thereon.  Section  5200,  Bev.  Codes  1899.  The 
absence  of  the  Judgment  debtor  from  the 
state  is  conceded  by  the  respondent  to  stop 
the  running  of  the  statute  of  limitations  up- 
on the  Judgment  and  that  section  S210,  Rev. 
Codes  -1899,  providing  tliat  the  time  during 
which  a  person  Is  absent  from  the  state  after 
a  cause  of  action  shall  have  accrued  against 
him,  the  time  of  his  absence,  if  for  one  year 
or  more,  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  com- 
mencement of  an  action  on  such  cause  of 
action.  Is  ai^Ucable  to  causes  of  action  aris- 
ing on  Judgments.  This  being  the  fact,  It 
follows  that  when  the  execution  in  this  case 
was  Issued  and  the  sale  made  thereunder  the 
Judgment  was  in  full  force  and  effect  as  a 
cause  of  action.  What  was  the  effect  of 
Issuing  an  execution  on  said  Judgment  10 
years  aftw  lt>  raiditton?  Section  S600,  Bev. 


I  Codes  1899,  provides  as  follows:  *Trhe  par- 
ty In  whose  favor  Judgment  has  been  given, 
and  in  case  of  his  death  his  personal  rep- 
resentatives duly  appointed,  may  at  any  tim^ 
within  ten  years  after  the  entry  of  Judgmmt 
proceed  to  enforce  the  same  by  execution  aa 
provided  In  this  chapter."  Apptilants  con- 
tend that  tile  Judgment  having  been  kept 
alive  by  virtue  of  the  debtor's  absence  from 
the  state,  the  right  to  enforce  the  same  by 
uecution  was  extoided  notwithstanding  sec- 
tion 5000,  supra.  We  cannot  agree  to  this 
contention.  Tb«e  is  no  connection  between 
section  5210  and  section  SOOO.  They  apply 
to  different  matters,  and  neither  one  controlr 
or  affects  the  other.  The  Issiilng  of  an  exe- 
cution is,  like  the  continuing  of  the  Hen  of  a 
Judgment  controlled  by  the  statute.  There 
Is  nothing  relating  to  an  execution  or  the  is- 
suing of  the  same  that  Is  controlled  by  sec- 
non  5210.  Tliat  section  pertains  only  to  ac- 
tions or  causes  of  action.  An  execution  i» 
not  a  cause  of  action.  It  pertains  to  the  en- 
forcemeat  of  the  lien  of  a  Judgment  The 
terms  of  section  5500  are  expUcIt  Its  con- 
struction, as  contended  for  by  appellant,, 
would  make  It  necessary  to  read  into  It  cer- 
tain exceptions  or  provisos.  This  Is  not 
permissible.  We  have  nothing  to  do  with 
the  policy  of  this  section.  Its  language  1& 
plain  and  unambiguous.  It  limits  the  time 
during  which  an  execution  may  Issue  on  a 
Judgment  to  10  years  after  Its  entry.  Its 
language  will  not  uphold  the  construction 
that  the  right  to  enforce  the  Judgment  by 
execution  continues  after  10  years  if  the 
debtor  has  become  a  nonresident  or  been 
absent  from  the  state  during  more  than  1 
year  during  the  10  years.  The  right  to  an 
execution  under  tbat  section  does  not  con- 
tinue while  the  Judgment  remains  in  force 
as  a  cause  of  action.  Under  the  tacts  of  ttal» 
case  that  right  terminated  in  10  years  from 
the  entry  of  the  Judgment.  The  absence  of 
the  defendant  did  not  prevent  the  Judgment 
creditor  from  issuing  an  executi<m  before  the 
10  years  expired.  Under  the  emnmon  law 
an  execution  must  issue  within  a  year  and 
a  day  of  the  entry  of  the  Judgment.  The 
creditor  was  strictly  held  to  that  limitation, 
and,  if  he  failed  to  Issue  execution  during 
that  time,  he  lost  his  right  to  an  execution, 
and  must  resort  to  an  acti<m  on  the  Judg- 
ment except  In  certain  cases  not  material  on 
this  appeal.  Freeman  on  Bxecutions  (8d 
Bd.)  I  27.  The  case  of  Merchants'  National 
Bank  v.  Bralthwaite,  7  N.  D.  358^  75  N.  W. 
244,  66  Am.  St  Rep.  658,  In  effect  is  dedaive 
of  this  case. 

Appellant  strongly  relies  on  Brittain  t. 
Lankford  (Ky.)  61  S.  W.  1000.  The  case  la 
not  in  point  as  It  Is  based  on  a  different  stat- 
nte.  The  statutes  of  Kentucky  do  not  fix  a 
definite  limit  to  the  time  during  which  an 
execution  may  Issue  on  a  Judgment  That 
right  exists  while  the  Judgment  remains  in 
force  as  a  cause  of  action.  The  question  de- 
cided in  that  cast  ia  that  the  Jadgment  was 
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In  force  as  a  caiue  of  action,  and  that  the 
execution  was  therefore  properly  Issued. 
Then  are  no  other  cases  dted  on  this  point 
The  ord»  la  affirmed.  All  concur. 


O'KBBFB  T.  lAISTlKOW. 

(SnsTCw  OoQEt  9t  North  Dakota.   Jima  12» 
190S.) 

Bujt-PAsamo  or  TrruE. 

On  a  sale  of  70  bushels  of  flax  mixed  with 
flax  of  like  quality  and  grade,  the  mere  fact 
that  there  has  been  no  separation  of  the  part 
sold  from  the  mass  wIU  not  preveDt  the  title 
tt<m  passing  If  the  parties  bttend  that  title 
■hall  paaa  and  the  pnvsrtr  Kdd  hsa  baan  iden- 
tifled. 

(ByUaboB  by  the  Gonrt) 

Appeal  from  Dlatilet  Oomt,  Waltfi  Omm- 
tr;  W.  J.  Kneeshaw,  Jndge. 

Action  fay  William  O'Keefe  against  Wil- 
liam G.  Z^eiatlkow.  Jndgmont  for  plalntil^ 
and  defendant  appeals.  Affirmed. 

Gray  A  Casey,  for  appellant  De  Puy  A 
De  Puy,  for  re^ndant 

MORGAN,  a  J.  Action  for  the  purchase 
price  of  70  bushels  of  flax.  The  question  in- 
Tolved  la  whether  the  transaction  con- 
stituted a  sale  or  a  contract  for  sale,  and 
whether  the  title  to  the  flax  passed  to  the 
defendant  or  not  The  facts  are  as  (ollows: 
Defendant  wrote  plaintiff,  asking  him  wheth- 
er he  had  some  flax  for  aale.  Plaintiff  aup 
Bwered  by  letter,  saying  that  he  had  70 
bushels  of  flax  for  sale.  Defendant  Imme- 
diat^y  answered  plalntlCTs  letter,  and  asked 
him  whether  the  flax  was  clean,  and  how 
much  he  wanted  for  It  This  letter  was  an- 
swered, and  In  the  answer  plaintiff  stated 
that  the  flax  was  dean,  and  that  bis  price 
for  It  was  92  per  bushel.  Defendant  then 
wrote  plaintiff  as  follows:  "I  will  take  tiie 
70  bushels  of  flax  you  have  on  year  Ops 
farm  at  92.00  per  bushel  for  seed.  Kindly 
keep  It  for  me  and  oblige.  Yours  very  truly, 
W.  O.  Lelstlkow,  by  J.  Dunn."  Plaintiff, 
upon  receipt  of  the  above  letter,  sent  the 
defendant  a  written  order  upon  his  son. 
with  whom  the  flax  was  stored,  to  let  the 
d^endant  have  70  bushels  of  flax,  and  In 
two  or  three  days  thereaftn-  sent  the  de- 
fendant a  bill  for  tiie  price  of  the  flax,  $140. 
After  the  receipt  of  this  bill,  and  on  May 
26,  1902,  the  defendant  wrote  the  plaintiff 
another  letter,  In  which  he  acknowledged 
the  receipt  of  the  bill,  and  stated  that  be 
had  sold  the  farm  upon  which  he  Intended 
to  use  the  flax  for  seed,  and  for  that  reason 
had  no  use  for  the  flax,  but  stated  that  he 
would  'take  the  flax  if  you  [plalntlfT]  Insist 
on  it**  He  further  stated  that,  If  plaintiff 
could  place  it  with  others,  It  would  be  an 
accommodation  to  him,  and  asked  plaintiff  to 
notl^  him  If  he  could  not  place  the  flax 
with  others,  and  he  would  send  a  team  for 
It  The  letter  fortber  stated  that  one  Oopps, 


the  bearer  of  the  letter,  would  like  some  of 
the  flax,  and  plaintiff  was  told  in  the  letter, 
"And  you  can  give  him  whatever  he  may 
want  out  of  this  lot"  Upon  receipt  of  this 
letter  the  plaintiff  drew  upon  Lelstlkow 
through  the  bank  for  9140,  and  did  not  In 
any  other  way  answer  the  letter.  The  draft 
was  returned  unpaid.  About  May  6th  the 
defendant  through  his  authorized  agent 
wrote  his  name  on  the  back  of  the  order 
which  the  plaintiff  bad  given  the  defendant 
upon  his  son,  and  turned  It  over  to  one 
Miller,  who  was  working  f^r  Lelstlkow,  with 
Instructions  to  go  and  get  the  flax;  and 
Miller  presented  the  order  to  the  plaintiff's 
son  between  May  15th  and  aoth,  and  signed 
his  name  on  the  back  of  it  and  turned  it 
over  to  O'Keefe,  in  whose  possession  the 
flax  was.  tJpon  indorsing  and  delivering  the 
order  to  O'Keefe  he  stated,  as  testifled  by 
Milter,  that  "I  could  go  and  get  the  flax 
whenever  I  liked";  that  "the  flax  was  mine, 
and  that  no  one  else  could  get  It  only  me." 
There  was  also  conversation  between  them 
that  O'Keefe  would  measure  the  flax  for 
Miller  when  be  came  for  It  After  this  order 
was  presented  by  Miller  and  accepted,  Copps 
presented  the  letter  from  Leistlkow  for  the 
purpose  of  taking  some  of  the  flax,  but  bis 
request  was  refused,  and  the  reason  given 
for  sudi  refusal  was  that  Miller's  order  had 
been  accepted  previously.  After  this  no  fur- 
ther steps  were  taken  by  Leistlkow,  or  any 
one  on  his  behalf,  to  take  the  flax,  and  it 
still  remains  In  the  granary.  Tills  action 
was  then  begun.  The  trial  court  directed  a 
verdict  for  the  plaintiff  fur  9140,  and  Judg- 
ment was  entered  on  the  verdict  and  de- 
fendant has  appealed  from  the  order  deny- 
ing a  motion  for  a  new  trial. 

The  errors  assigned  pertain  solely  to  the 
direction  of  a  verdict  and  the  refusal  to 
grant  a  new  trial.  The  only  question  to  be 
decided  is  whether  the  title  to  the  flax  pass- 
ed to  Lelstikow  under  the  facts  narrated. 
If  the  title  did  not  pass  to  him,  an  action 
for  the  purchase  price  will  not  lie.  The  de- 
fendant's contention  is  that  title  did  not 
pass,  for  the  reason  that  the  70  bushels  of 
flax  were  not  separated  from  the  mass  with 
which  they  were  mingled.  It  is  conceded 
that  there  were  about  85H  bushels  of  flax 
by  measure,  and  about  74  bushels  by  weight. 
In  the  pile.  It  is  undisputed  that  the  flax 
was  all  of  one  quality  and  grade,  and  fit 
for  seeding  purposes.  Was  a  separation  from 
the  mass,  or  the  measuring  of  the  70  bushels, 
a  condition  precedent  to  the  passing  of  th^ 
title  to  the  defendant?  We  agree  that  i^ 
was  not  There  was  a  sale  of  the  flax.  It 
was  not'  an  executory  contract  for  the  sale 
thereof.  The  price  was  not  paid,  but  that  is 
not  necessarily  a  condition  precedent  to  the 
passing  of  title.  The  payment  of  It  may  be 
waived  or  it  may  be  Insisted  on.  Tbe  flax 
was  in  bulk,  but  Its  s^aratlon  is  not  neces- 
sarily a  condition  prec^ent  to  the  passing 
of  title.   Whether  the  title  passes  or  not 
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Wider  foch  drcomstancw  dependa  npcm  tlie 
intention  of  the  parties,  to  be  gathered  from 
the  terms  and  condlttona  of  the  contract  and 
the  drcomstanceB  surrounding  and  attending 
the  sale.  There  la  no  rule  that  can  be  stated 
to  govmi  all  cases.  Bach  must  be  controlled 
by  Its  own  facta.  There  Is  a  dlveralty  of 
concloalona  readied  by  courts  and  text-wrlt- 
-era  aa  to  the  rales  that  should  govern  In 
caaea  where  the  propniy  sold  la  mixed  In 
an  nnaeparaied  mass  with  other  like  or  alm- 
ilar  property.  It  seems  to  be  generally  held 
that,  If  the  property  sold  la  mixed  with 
other  property  not  llhe  In  quality  or  size  and 
a  certain  grade  or  quality  only  la  sold,  then 
the  separation  and  selection  Is  presumptiTely 
a  condition  precedent  to  the  passing  of  title. 
It  la  alao  held  In  many  cases  that,  If  there 
mnst  be  measuring  or  selecting  of  certain 
kinds  of  pioparty  from  a  masa  before  the 
price  can  be  aacertalned,  then  no  title  pre- 
sumptively passes.  These  rules  are  always 
subject  to  the  Intention  of  the  parties.  In 
this  case  the  property  was  Identified  and  as- 
certained. The  subject-matter  of  the  con- 
tract was  Hpeclfled  as  70  bushels  of  flax  on 
the  Ops  farm.  The  price  was  fixed.  De- 
livery was  not  dependent  on  the  payment 
of  the  price,  but  prepayment  waived.  Noth- 
ing was  undetermined,  or  dependent  upon 
measuring  or  weighing  of  the  fiax.  Tlie. 
mere  fact  that  the  70  bushels  were  mingled 
with  other  flax  Is  not  of  controlling  Im- 
portance, unless  something  was  to  depend 
vpou  the  measuring.  The  evidence  shows 
an  Intent  to  pass  the  title  at  once.  There 
is  nothing  in  the  record  to  negative  an  In- 
tention on  the  part  of  the  seller  to  part  with 
the  property,  nor  on  the  part  of  the  buyer 
to  accept  it  at  once.  The  buyer  and  seller 
became  tenants  In  common  of  the  flax,  each 
having  the  right  to  take  his  share  there- 
from. The  following  cases  are  in  sralnt  on 
this  question:  Mecham  on  Sales,  {  016; 
Hutff  V.  Hires,  40  N.  J.  Law,  581,  28  Am. 
Bep.  282;  Mackellar  v.  Plllabury,  48  Minn. 
S9ft,  61  N.  W.  222;  Nash  v.  Brewster,  39 
Minn.  590,  41  N.  W.  105,  2  L.  R.  A.  409; 
Klmberly  v.  Patchln,  10  N.  Y.  880,  76  Am. 
Dec.  334;  Chapman  v.  Shepard,  39  Ck)na 
413;  Hoffman  v.  King,  68  Wis.  314,  17  N. 
W.  136;  Young  v.  Miles,  20  Wis.  616;  New- 
hatl  V.  Lengdon.  39  Ohio  St  87,  48  Am. 
Bep.  426;  Howell  v.  Pugh, '27  Kan.  702; 
Riddle  V.  Vamum,  20  Pick.  280;  Straus  v. 
Mlnzeshelmer,  78  111.  492;  Crofoot  v.  Ben- 
nett, 2  N.  Y.  258;  Welch  v.  Spies,  103  Iowa, 
889,  72  N.  W.  548;  Waldion  v.  Chase,  37 
Me.  414,  59  Am.  Dec.  56.  Section  3552,  Bev. 
^odes  1899,  declares  the  same  principle  aa 
follows:  "The  title  to  personal  prop^r^  sold 
or  exchanged  passes  to  the  buyer  whenever 
the  parties  agree  upon  a  present  transfM-  and 
the  thing  itsdf  la  Identified,  whether  It  Is 
separated  from  other  things  or  not"  This 
section  makes  the  change  of  titie  a  matter 
of  Intention  or  contract,  and  makes  the  mat- 
ter of  aeration  Immaterial  If  Ou  property 


Is  Identified.  Appellant  dalma  that  a  like 
section  In  the  Oallfomia  Code  has  been  coiif 
strued  by  the  Supreme  Court  of  that  stete, 
and  there  held  in  Blackwood  v.  Catting  Pack- 
ing Co.,  76  Cal.  212,  18  Pac.  248,  9  Am.  St 
Bep.  199,  that  separation  Is  necessary  beufore 
titie  passes.  In  that  case  the  facte  wen 
not  similar  to  the  facto  of  this  one^  but  ev« 
in  tliat  case  separation  is  ateted  to  be  vd- 
necessary  where  the  goods  are  Identified. 
The  order  Is  affirmed.  All  concur. 


HOnOHTON  IBCPLBMBNT  CX>.  T.  DOUGH- 
TY. 

<8tipnBa  Oourt  of  North  Dakota.    Ksy  81, 

1906.) 

1.  Sau  — AoTxoii  it>B  :Miai— BvzDKiroB  or 
TALtn. 

In  proving  ths  valns  of  an  eoi^ne  under 
an  answer  alleging  It  to  be  worthless  on  ac- 
count of  defects  within  the  terms  of  a  written 
warran^,  the  evidence  sboald  be  oonSned  to  the 
valne  of  the  nglne  when  delivered,  and  not  to 
a  time  titer  Its  delivery,  when  it  was  in  a 
different  condition  w  acconnt  id  tweakages. 

tEd.  Note.— For  osaea  In  point,  as*  ToL  tf; 
Cent  Dig.  Sales,  1 10B2L1 

2.  Saio— Wabbantt. 

Evidence  considered,  and  held  Insufficient 
to  sustain  a  verdict  that  an  aigine  purchased 
undw  a  written  warranty  was  worthless 
8.  Sau— B^EmiT  or  Wabeahtt. 

A  written  warranty  of  the  quality  of  an 
article  cannot  be  enlarged  by  proof  of  parol 
.warranfiea  of  quality  made  before  the  written 
warranty  was  made. 
(Syllabus  by  the  Conrt) 

Appeal  from  District  Oonr^  Foster  Oonii- 
ty;  S.  L.  Glaspell,  Judge. 

Action  by  the  Houghton  Implement  Com- 
pany against  Thomas  Doughty.  Judgment 
for  defendant,  and  plalntllf  i^ipnla.  Re- 
versed. 

Behearlng  denied  Jtme  28,  1905. 

Bosard  &  Bosard.  tor  aH>eUant.  UcCae  A 
Leali^  for  xe«poiident 

MOBOAN,  C.  J.  Action  for  the  recovery 
of  91,280  and  Interest,  the  purchase  price  of 
one  25  horse  power  Lightning  balanced  gaso- 
line engine,  sold  by  the  Kansas  City  Hay 
Press  &  Machinery  Company  to  the  defend- 
ant on  August  23, 1002.  The  plaintiff  Is  now 
the  owner  of  the  claim  tat  ssld  purchase 
price  by  due  assignment  thereof  to  It  The 
engine  was  sold  under  a  written  order  pro- 
viding for  the  giving  of  secured  notes  for 
the  purchase  price.  The  engine  was  de- 
livered to  the  defendant  on  August  23.  1902, 
and  kept  by  him  until  the  trial.  Prior  to 
November  6,  1902,  plaintiff  vrrote  him  in  re- 
gard to  settlement  for  the  engine,  and  on 
that  day  defendant  wrote  plalntlfl,  refusing 
to  settle  tor  it  This  snit  was  thereupon 
commenced.  The  defendant  answered,  and 
alleged,  among  other  matters  claimed  as  de- 
fenses, that  the  engine  was  purchased  under 
a  warranty  of  the  quality  and  proper  con- 
struction of  the  engine^  and  that  it  was 
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'^trlcUj  a  flnt*dua  engine  In  vnrf  le- 
■pec^**  and  ironld  gtre  perfect  aatlafaetlim; 
and  that  It  did  not  comply  with  waOx  wir- 
ianl7,  and  waa  wbol^  -wortUeei,  and  of  no 
Talne.  A  connterclalm  was  also  pleaded  for 
damacoa  grovliic  out  of  the  breach  of  war- 
ranty.  Damagea  were  dalmed  In  the  tarn  of 
91,887,  tile  pnrchaie  price  of  the  madilne 
with  freight  added.  The  jxiry  found  a  Ter- 
dlct  In  favor  of  the  defendant.  Plaintiff 
made  a  motion  for  a  new  trial,  based  npon 
a  settled  statement  of  the  case,  wherein  it 
waa  assigned  that  the  evidence  was  Insnf- 
flclent  to  Bostaln  the  rerdlct,  and  that  errors 
of  law  In  the  admission  of  evidence  at  the 
trial  were  committed.  The  particulars  in 
which  the  evidence  was  InanffldMit  to  sns- 
taln  the  verdict  were  spedflcally  pointed  oat 
We  are  agreed  that  the  evidence  was  not 
sufficient  to  snstaln  the  verdict  The  Jury 
must  have  foond  either  that  the  engine  was 
wm^ess  irtien  dellveredt  or  that  the  dam- 
agea arlalng  out  of  the  alleged  breach  of 
warranty  were  equal  to  the  amomit  claimed 
as  due  upon  the  purchase  price  of  the  engine. 
There  Is  no  evidence  that  the  defendant  snf- 
f«%d  any  anbstanial  damages  If  it  be  conr 
ceded  that  there  was  a  breach  of  warranty; 
hence  that  conld  not  properly  have  been  the 
haala  of  the  verdict.  The  evidence  that  the 
engine  was  wholly  worthless,  and  of  no 
Talne,  was  of  the  most  meager  kind,  con- 
ceding that  the  witnesses  giving  It  were 
competent  ta  testify  as  experts  In  regard  to 
the  value  of  the  engine,  evidence  as  to 
ttie  value  of  the  engine  was  the  following: 
The  defendant  was  asked:  "What  Is  that 
engine  worth  in  Its  present  condition,  or 
right  after  the  breakage?  Answer.  I  don*t 
know  whether  it  has  any  value  or  not" 
Another  witness  testified:  "We  failed  to 
(^erate  It  It  could  not  be  operated  with 
safety.  It  broke  in  the  first  <^ratlon  It 
surely  waan't  safft"  And  that,  in  his  opin- 
ion, the  engine  could  not  be  operated  so  aa 
to  produce  any  practical  result  Another 
witness  testified:  "The  mglne  could  not  be 
operated  at  all  In  its  present  condition.  I 
can  dlatinguiah  between  an  engine  that  has 
some  value  and  one  that  has  none.  I 
wouldn't  say  tliat  this  one  had  any  value 
at  all  for  actual  work.  I  mean  that  tbe  en- 
gine itself  would  work,  but  wouldn't  turn 
any  power  without  any  friction  wheel." 
Theae  witnesses  all  testifled  to  the  value  of 
tbe  engine  either  at  the  time  of  tbe  trial 
or  after  the  wheel  broke.  No  one  testifies 
as  to  Its  value  when  delivered.  No  one  tes- 
tifies that  tbe  broken  flywheri  conld  not  be 
remedied  or  replaced,  or  tliat  ttie  alleged  de- 
fect in  tbe  cylinder  could  not  be  remedied. 
Whether  the  breaking  of  the  wheel  was  due 
to  ixMnr  workmanship  or  to  defects  in  the 
matolalB^  or  the  faffeaklng  was  caused  by  In- 
elScient  operation,  evidence  ot  the  value  of 
the  machine  after  it  failed  to  work  on  ze- 
count  ot  breakage  was  not  properly  received. 
Tbe  evidence  should  have  been  directed  to 


its  value  when  received,  or  to  its  value  after 
the  repairs  necessary  to  pot  it  into  tbs  same 
condition  as  when  received  had  been  made. 
Section  4900,  Bev.  Codes  1809,  prescribes  the 
measure  of  damages  In  cases  of  breach  of 
warranty  of  tha  qualHy  of  personal  property 
to  be  tbe  excess.  If  any,  of  flie  value  which 
tbe  proper^  woiiild  have  bad  at  tbe  time  to 
vrtilch  tbe  warranty  r^erred,  If  it  had  been 
coniplled  with,  over  the  actual  value  at  that 
time.  Proof  of  value  must  thoefore  refer 
to  the  time  when  the  property  was  delivered 
under  and  pursuant  to  tb»  warranty.  Evi- 
dence of  Its  valae  after  trial  and  after  break- 
agea  waa  inadmissible  under  the  issues,  and 
Its  receipt  injudicial  cnor. 

Hie  evidence  would  not  sustain  tbe  ver- 
dict had  the  same  evidence  as  to  tbe  alleged 
worthlesaness  of  the  Miglne  been  coitf  ned  to 
the  time  of  its  delivery,  or  after  repairing 
and  making  It  in  the  same  condition  as  wlim 
received.  The  evidence  la  not  based  npon 
facta,  and  la  of  tbat  character  that  a  v^ 
diet,  is  without  aupport  tbat  is  based  npon 
it.  One  witness  states  that  be  does  not  know 
whether  It  has  any  value  or  not  Another 
says,  "I  wouldn't  say  that  It  has  any  valne 
at  all  for  actual  work."  Such  testimony  is 
negative,  and  vrlll  not  support  a  verdict  that 
an  engine  is  worthless  In  the  face  of  evi- 
dence that  it  was  operated  until  It  broke 
down,  and  in  the  absence  of  the  feet  that 
the  alleged  latent  defects  conld  not  be  reme- 
died; and  even  in  tbat  case  It  cannot  be 
claimed  that  tiie  oigine  would  be  (tf  no  value 
whatever.  Fot  these  reasons  we  are  satl»- 
fled  tlut  the  evidence  was  improperly  re- 
ceived after  objection,  and  tbat  It  would  not; 
In  any  event;  be  snfllcfent  to  snstaln  the 
vefdlct 

It  Is  claimed  that  the  verdict  Is  sustained 
under  the  evidence  and  pleadings  that  tbe 
engine  was  to  be  used  as  a  sample  to  Induce 
the  sale  of  like  machines.  Without  con- 
ceding such  contention.  It  Is  sufficient  to  say 
that  the  written  order  for  the  engine  states 
tikat  it  was  to  be  equipped  for  threshing  pur- 
poses, and  nothing  Is  therein  said  as  to  Its 
use  aa  a  sample  engine. 

It  Is  fnrtber  Insisted  that  tbe  venUct  must 
stand  for  the  reason  that  tbe  evidence  abowa 
that  the  machine  did  not  work  In  a  manner 
satisfactory  to  the  defendant  That  conten- 
tion cannot  avail  defendant  If  conceded  to  be 
good,  as  the  defendant  kept  the  engine  with- 
out seaaonable  objection  or  notice.  He  would 
therefore  be  entitied  only  to  damages  actual- 
ly sustained  by  him  on  account  of  the  breadi 
(tf  warranty. 

It  la  also  urged  that  damages  on  account 
of  the  delay  In  delivering  the  ^glne  were 
pn^ierly  to  be  considered  by  the  Jury.  Tbe 
written  order  expressly  provided  that  no 
damages  were  chargeable  for  d^ay  In  de- 
livering the  engine. 

Appellant  assigns  other  errors,  but  as  they 
will  not  probably  arise  on  another  trial  they 
need  not  be  mentioDed. 
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The  order  refnalng  a  new  trial  Is  revKsed. 
a'  new  trial  granted,  and  the  cause  remanded 
for  furCbw  proceedings.  All  concur. 


LOUGH  T.  WHITBI 
(Snprsme  Oonrt  of  North  Dskota.    Ivm  9, 

10050 

iDsnca  or  the  Pcacs— Uhdkbtakiitg— Skbv- 

ICI. 

Under  oar  statute  regalating  appeals  from 
Justice  courtB,  the  serriee  snd  filing  of  the  no- 
tice of  appeal,  and  the  filing  of  the  nndertsUng 
with  the  clerk  of  the  district  court  are  not 
alone  sufficient  to  transfer  Jurisdiction.  The 
undertaking  moBt  be  served  and  the  eervice 
must  be  made  within  30  days  after  the  iu^ 
ment  is  rendered.  Richardsni  t.  Campbell,  81 
N.  W.  31.  9  N.  D.  100,  followed. 

[Bd.  Note. — For  cases  in  point,  see  vol.  31, 
Onat  Dig.  Justices  of  the  Peace,  |  DOO.] 

(Syllabas  bj  ths  Court) 

Appeal  fnm  District  Omut,  Can  County; 
Cbarles  A.  Pollock,  Judge. 

Action  by  H.  P.  Lough  against  M  A. 
White.  Judgment  for  plalndff.  Defendant 
appeals.  Affirmed. 

John  BL  Greene,  tot  appellant,  Bamett  & 
Reese  and  Benton  ft  Lovdl,  tot  lespondenL 

TOUNG,  J.  The  defendant  appeals  from 
a  Judgment  of  the  district  court  of  Cass 
county  dismissing  bis  appeal  from  a  Justice 
court  Judgment.  The  appeal  was  dismissed 
because  of  defwdant^s  fallnre  to  serve  an 
undertaking  within  80  days  after  the  Judg- 
ment was  rendered,  that  being  tbe  period 
fixed  by  the  statute  for  taking  appeals.  Sec- 
tion 6771,  Rev.  Codes  1800.  The  record 
shows  that  the  Justice  court  Judgment  was 
roidered  July  81.  1003.  Tbe  defendant  serv- 
ed bis  notice  of  appeal  on  August  22.  1003, 
and  on  August  28,  1903,  be  filed  tbe  notice 
of  aroeal  with  tbe  cleric  of  tbe  district  court, 
and  also  an  undertaking  in  due  form,  and 
duly  ajiproved  by  the  clerk.  On  September 
2,  1903,  which  was  more  than  80  days  after 
tbe  Judgment  was  rendered,  the  plaintiflr 
served  a  notice  to  dismiss  the  appeal  upon 
Jurisdictional  gixnmds,  to  wit,  tbe  defend- 
ant's failure  to  serve  the  undertaking.  Im- 
mediately  aftnr  the  notice  to  dismiss  was 
served,  the  defendant  served  an  undertaking. 
It  will  be  noted  that  tbe  notice  of  appeal 
was  served  and  filed  and  the  undralaklng 
was  filed  within  80  days  after  the  Judgment 
was  rendered,  but  the  undertaking  was  not 
served  until  after  that  period  had  expired. 
The  sole  question  is  whether  the  failure  to 
serve  tbe  undertaking  wltbln  30  days  was 
fatal  to  tbe  appeal.  Tbe  trial  court  held  it 
wa%  and  dismissed  tbe  ai^ieal.  This  action 
was  strictly  In  accord  with  tba  rule  laid 
down  by  this  oonrt  in  Blcbardson  v.  Camp- 
bell, 9  N.  D.  100,  81  N.  W.  81.  In  that  case 
we  held  tbat  under  our  present  a[^>eal  law, 
wblcb  was  adopted  In  tbe  Revised  Codes  of 
iSSS,  the  SOTvlce  of  tbe  undertaking  wttbln 


the  30-day  period  Is  a  Jurisdictional  prerequi- 
site to  an  appeal,  and  is  one  of  the  essential 
st^s  to  transfer  Jurisdiction.  Priw  to  the 
changes  effected  by  the  1895  law,  our  stat- 
ute, like  the  statutes  of  California  and  South 
Dakota,  did  not  require  the  service  of  the 
undwtaking.  It  was  merely  filed  with  the 
Justice,  and  the  time  for  excepting  to  the 
sufficiency  of  the  sureties  commenced  to  run 
from  the  date  of  filing.  The  1895  Oode  in- 
troduced an  entirely  new  method  of  taking 
appeals.  The  notice  of  appeal  and  nnder- 
taUng.  Instead  of  being  filed  with  the  Jus- 
tice, are  required  to  be  filed  with  tbe  clerk 
of  the  district  court,  and  a  provision  was 
added  that  "the  undertaking  must  be  serv- 
ed." Section  6776t  Rev.  Codes  1895.  Under 
the  former  statute  money  might  be  deposit- 
ed with  the  Justice  as  the  equivalent  of  an 
undertaking,  and  no  notice  of  tbe  deposit 
was  required.  The  new  statute  requires,  the 
deposit  to  be  made  with  tbe  clerk,  and  re- 
quires that  the  appellant,  "In  lieu  of  tbe 
service  of  such  undertaking  serve  a  notice 
of  tbe  making  of  such  deposit  Such  deposit 
and  notice  shall  have  the  same  effect  as 
tbe  service  of  the  required  undertaking." 
Section  6776,  Rev.  Codes  1805.  The  time  for 
excepting  to  the  sufficiency  of  the  sureties, 
Instead  of  running  from  the  date  of  filing 
of  the  undertaking,  commences  to  run  from 
Its  service.  The  changes  are  radical.  In- 
stead of  merely  requiring  tliat  the  under- 
taking be  filed  It  also  requires  that  it  shall 
be  served.  Bach  state  has  its  own  method 
tot  taking  appeals.  The  L^lalature  of  this 
state  has  required  tbe  service  of  the  under- 
teklng.  In  Btetes  where  It  Is  merely  re- 
quired to  be  filed  it  is  held  that  tbe  flUng 
Is  a  Jurisdictional  step,  and  the  flUng  must 
be  within  the  time  fixed  by  the  statute  for 
taking  the  appeal.  Rudolph  v.  Herman.  2 
S.  D.  390.  GO  N.  W.  833;  Smith  v.  Coffin. 
9  a  D.  502,  70  N.  W.  636;  Brown  v.  Ry. 
Co.,  10  8.  D.  633,  76  N.  W.  198^  66  Am.  St. 
Rep.  730;  Coker  t.  Biuwriw  Court,  58  Oal. 
177;  2  S)?elllng  on  New  Trial  ft  Appeal,  f 
745,  and  cases  cited.  Tbe  Legislature  having 
required  the  undertaking  .to  be  swved,  it 
must  be  held  for  the  same  reason  that  aerv- 
ice  Is  JurlsdicUtmal,  and  must  be  mi^  with- 
in tbe  time  fixed  tot  taking  the  appeal. 

Counsel  for  aKtellant  contend  that  Rich- 
ardSMi  T.  Campbell,  supra,  was  not  correctly 
decided,  and  the  provisions  of  our  resent 
statute  requiring  tbe  service  of  tbe  under- 
taking and  service  of  notice  at  deposit  when 
money  Is  deposited  in  lien  of  an  undertaking 
has  nothing  to  do  with  tbe  question  of  Juris- 
diction. The  basis  of  this  contention  is 
found  in  the  language  a  number  of  pro- 
visions of  the  old  statute  which  are  pre- 
served in  the  present  statute  without  diange. 
If  the  language  rtiled  upon  stood  alone, 
counsel's  position  would  undoubted^  be  cw- 
rect  These  provisions  must;  however,  be 
read  and  construed  with  the  added  provi- 
sions requiring  service.  The  majority  of  the 
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court  u  now  eoutltiiM  did  not  participate 
In  the  dedilon  at  Blelmrdaon  t.  Campbell. 
We  utt  all  agreed,  howertf ,  that  no  adequate 
reason  haa  been  advanced  for  departing  from 
the  constroctlon  announced  In  that  case. 
Jndgm^t  affirmed.  All  concur. 


MILLER  TJEXHUS. 
'<8apreme  Ooort  of  South  Dakota.    Avg.  22, 
1906.) 

L  lNBi.m  PsBsone— Plu.  of  lETBAHm— Srx- 

DXnCE. 

Where  the  ansirer  in  an  action  to  enforce 
spedfle  performance  of  a  contract  la  confessedly 
■snfficient  to  admit  testimony  of  defendant  a 
weak  mental  condition  and  Incapacity  to  attend 
to  bnalness,  evidence  of  defendant's  total  bosi- 
neas  incapacity  cannot  be  excluded  on  the 
sronnd  that  it  proves  too  much. 
"2.  HAMtLMB  BnoB  —  AincffDHxnra  —  Con- 

TOBHITr  TO  FSOOr— NiGISSITT. 

Where  an  answer  is  sufficient  to  admit  evi- 
dence that  defendant  is  of  weak  mind,  and  in- 
capadtated  from  attendinK  to  basiness,  the  ad- 
mnsion  of  evidence  of  defendant's  total  mental 
Incapacity  does  not  necessitate  an  amended  an- 
swer to  conform  to  the  evidence*  and  permit- 
tine  the  filing  of  snch  an  answer  is  not  preju- 
dicial to  plaintiff. 

S.  SPBomo  pEBroucaifCB— BxsHT  to  Rkukt. 

^e  right  to  spedfic  performance  being 
equitable,  and  resting  within  a  sound  judicial 
ducretion,  there  must  be  a  meeting  of  the 
minds  In  eveir  essential  particular,  and  the 
contract  most  be  fair,  and  made  ixr  persons  of 
snffldent  anderstanding . 

PDd.  Note.— For  cases  in  point  age  vol.  44, 
Caat  Dif.  I^yecifle  Performance,  H  89.  90l] 

4.  Sauk. 

Spedfic  performance  of  an  executory  con- 
tract for  the  sale  of  a  homesteed  made  by  a 
vendor  mentally  lncai«ble  of  dealing  with  dis- 
cretion, and  unable,  through  Ignorance  of  the 
English  language,  to  understand  the  nature  of 
the  contract  or  terms  of  the  sale,  will  not  be 
enforced  in  favor  of  the  vendee,  who.  knowing 
the  vendor's  weakness  and  ignorance,  took  ad- 
vantage thereof,  especially  where  the  vendor 
returned  to  the  vendee  all  that  the  former  ever 
received  under  the  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  {  100.] 

Appeal  from  Circuit  Court,  Minnehaha 
Goonty. 

Action  by  0.  J.  Miller  affaiost  Thorston 
Oudmenson  TJexbus.  From  a  Judgment  for 
defendant,  plalnUft  aM>eals.  Affirmed. 

Bogde  ft  Wlnans,  ftw  appellant  Boberfc- 
■on  &  Dongherty  end  Alkens  ft  Judge,  for 
respondent 

FUUiElR,  J.  As  a  complete  defense  to 
this  action  to  enforce  spedfle  performance 
of  a  contract  fer  the  sale  of  a  farm,  certain 
false  and  ftandulent  representations  were  el^ 
leged  In  the  original  answer,  by  reason  ot 
wUch  the  defendant  was  Induced  ^to  believe 
that  plalntlCE  was  paying  him  |32  per  acre 
therefor,  and  that  soch  was  the  consideration 
named  In  the  written  agreement,  while,  as 
a  matter  ot  fact  f22  was  wrongfully  insert- 
ed therein      the  antliorlied  agent  of  plain- 


tiff with  the  Intmt  to  deceive  the  defendant 
whose  moital  Incnpadty  la  alleged  as  fol- 
lows: That  the  defendant  then  was,  and 
for  a  Itnig  time  prior  thereto  and  erer  since 
baa  been,  of  a  weak  mind,  and  to  a  great 
aieat  Incapadtated  tram  attending  to  busi- 
ness; and  to  many  years  i^or  to  the  last- 
named  date  and  tm  that  date  this  defendant 
Ured  and  resided  iqwn  said  premises,  living 
atone  In  a  small  house  thoreon,  and  havliw 
no  ftunlly.  That  on  the  lastnamed  date  two 
parsons,  whose  names  are  unknown  to  the 
defendant,  came  to  this  defendant's  place  of 
residence  on  the  premises  In  the  complaint 
and  herein  described,  and,  fraudulently  tak- 
ing advantage  of  d^endants  Incapacity,  pro- 
cured him  to  sign  a  c«taln  writing  relatlTe 
to  the  sale  of  defradanf  a  said  land  to  the 
plalntlfl.  That  said  writing  was  in  the  Eng- 
lish language,  and  tiiia  defendant  Is  unable 
to  read  the  English  language,  or  to  readily 
undnstand  the  same  when  spokrai;  the  eald 
defendant  being  of  ScandlnaTian  origin,  and 
using  the  ScandlnaTian  language  alone  In  his 
communications,  written  or  verbal,  with  oth- 
ers." It  la  urged  as  rer?erdble  error  that 
under  the  ftnegoing  averments,  and  cfrex  the 
objection  of  counsel  for  plaintiff,  the  court 
admitted  teaUmony  showing  total  Incapacity 
of  the  defendant  and  then,  after  the  decision 
vras  announced  In  hia  favor,  granted  leave 
to  file  an  amended  answer  to  conform  to 
snch  evidence  as  follows:  '*That  the  de- 
f radant  was,  and  for  a  long  time  xnrlor  there- 
to and  ever  ^ce  haa  been,  of  weak  mind, 
of  Inferior  Intelligence,  and  to  a  great  extent 
Incapadtated  from  attending  to  buslnessi  and 
at  the  time  mentiraed,  to  wit  October  8, 
1900,  was  incapable  of  transacting  budness, 
er  knowing  what  he  was  HcAag,  or  of  com- 
prehending the  anbilect  of  a  contract  or 
agreement  su^  as  is  set  ferth  In  paragraphs 
2  and  3  of  the  complaint  In  this  action,  and 
the  nature,  effect  9JiA  probable  cimsequence 
thereof.  That  while  so  Incompetent  and  In- 
capacitated he  signed  the  purported  agreo- 
ment  or  contract  mentioned  In  the  com- 
plaint u  therein  set  forth.  That  on  or 
about  the  22d  day  of  October,  A.  D.  1900. 
the  defendant  first  discovered  that  be  had 
signed  such  purported  contract  or  agreement, 
whereupon  lie  at  once  rescinded  said  con- 
tract and  notified  the  plaintiff  thereof;  and 
forthwith  returned  to  the  plaintiff  the  dieck 
for  fifty  dollars  delivered  to  him  at  the  time 
of  signing  said  written  agreement  or  con- 
tract" 

As  the  original  answer  vras  unassalled  by 
demurrer  ox  motion,  and  confessedly  suffl- 
dent  to  'admit  testimony  to  the  effect  that 
respondent  was  of  weak  mind,  and  greatiy 
incapadtated  from  attending  to  any  business, 
evidence  of  total  Incapadty  could  not  be  ex- 
cluded on  the  ground  that  It  proved  too 
much,  and,  there  being  no  necessity  for  an 
am«ided  answer,  appellant  was  not  preju- 
diced thereby.  Consequently  the  only  ques- 
tion to  be  determined  is  whether  the  evi- 
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dence  Is  snffldent  to  Justify  tti*  flndlngB  of 
fact  and  condnsioiis  of  law  upon  wblcb  the 
jodgment  appealed  from  -was  entered.  Rela- 
tive to  tlie  point  connsel  for  appellant  In 
tbelr  Mef  sayt  "All  ttie  evldaice  shows 
that  the  defttidan^  altbongh  he  was  not  a 
brlsht  man,  and  had  hot  little  nnderstandlns 
of  tt»  Bntflsh  lan^uase,  and  was  ihmtore 
pecullariy  susceptible  to  fraud  and  Imposi- 
tion, and  although  he  was  eccentric,  morose. 
Blow  of  speech  and  of  action,  inhospitable,  and 
a  reclnssk  yet  be  bad  ample  mental  capacity 
to  make  any  mannw  of  contract  In  the  ab- 
soice  of  fraud  and  mlsrepreeentatlini."  The 
right  to  specific  performance  being  eanltabte, 
and  within  sonnd  judicial  discretion,  there 
most  be  a  meeting  of  the  minds  in  erary 
essential  partlcnlar,  and  tirn  contract  mnst 
be  fair,  and  made  by  persons  of  snffldoit 
nndnsbuadlng.  The  lieadnote^  fully  sustain- 
ed 1^  tlw  opinion.  In  tiie  case  of  Burkhaltw 
V.  Jones,  82  Kan.  6,  8  Pae.  609,  is  as  fbllows: 
"While,  in  legal  contmplatlon,  two  p^aons 
may  make  a  contract  that  would  be  enforced 
at  law,  yet  If  it  should  seem  probable  ftom 
the  tacts  of  the  case  that  the  parties  did 
notin  fact  and  In  equity  agree  to  the  same 
tiling,  the  supposed  contract  would  not  be 
decreed  In  equity  to  be  oifbrced  speeiacally. 
Therefore,  where  the  facts  are  such  that  in 
law  it  would  be  h^  that  a  contract  of  pvr- 
ctuue  and  sate  of  a  Viece  of  land  was  made 
for  the  sum  of  ^000,  but  In  iJl  probability 
the  vendcff  at  the  time  did  not  bellere  ttiat 
he  was  making  a  contract  to  sell  tiie  land 
for  that  sum,  hut  brtiered  he  was  making 
a  contract  to  sell  the  land  for  the  sum  of 
¥2,100,  a  qtedflc  performance  of  the  am- 
tract  will  not  be  decreed  in  equity  against 
tbB  rendcw  on  the  tend»  by  the  rendee  of 
82,000."  Together  with  facta  showing  that 
respondent  was  helplessly  Incompetent  and 
unable  to  nudrntand  anything  that  the  eon* 
tract  contained,  the  court  found  "that,  while 


the  agents  of  the  plalntUt  who  procured  tiie 
signing  ot  said  contract  did  not  r^resent  to 
the  defendant  that  the  price  he  was  to  re- 
ceive was  any  greater  than  twenty-two  dol- 
lars pOT  sere,  the  defMidant,  because  of  bis 
Ignorance  of  the  Bngllsh  language  and  men- 
tal Inability,  did  not  comprehmd  or  under- 
stand the  turns  or  purport  of  the  contract, 
and  not  know  that  he  agreed  by  said 
contract  to  s^  said  land  ftnr  twenty-two 
dollars  per  acre,  but  understood  that  he  was 
to  get  thlrfy-two  dollars  per  acre  -Qierefor." 
Xfrery  imputation  of  actual  fraud  may  be 
reasonably  ^Imlnated  from  this  case^  but 
not  the  irreslBtlble  lnfer«ice  that  ant^lBnt 
was  familiar  with  reepondentfs  weakness  of 
mind  and  total  Ignorance  of  the  English  lan- 
guage to  an  ectent  whidi  rmdered  him  in- 
capable of  understanding  the  nature  of  the 
contract  or  the  terms  of  sale  and  their  minds 
nOTM-  met  as  to  the  purchase  prices  Meas- 
ured by  the  rule  that  equity  requires  more 
cogoit  reasons  fnr  the  enforcnnent  of  spe- 
cific performance  than  are  necessary  to  sus- 
tain a  contract  ttiat  lus  been  fully  executed, 
we  find  the  evidence  relative  to  plalntUTs 
mental  condition  abundantly  sufficient  to 
show  his  inability  to  make  a  binding  con- 
tract the  facts  found  by  the  trial  court 
are  fully  justified.  The  Judldal  tendency  of 
tiita  mlightened  age  Is  against  the  enforce- 
ment of  an  executory  contract  procured  by 
a  shrewd  man  of  afFalrs  from  one  known  to 
be  mmtally  Incapable  of  dealing  with  judg- 
ment and  discretion,  and  the  act  of  taking 
unfair  advantoge  of  respond«itTs  Inability  to 
understand  the  nature  and  consequences  of 
the  purported  agreement  to  convey  his  home- 
stead is  good  ground  toe  denying  specific 
performance,  and  especially  so  when,  as  In 
this  case,  he  has  returned  to  the  prospective 
grantee  all  that  be  ever  received. 

Ftodlng  no  error  of  law  In  the  lecwd,  the 
judgment  appealed  from  la  affirmed. 
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BARTON  T.  KOON  «t  at 
(Supreme  Oourt  of  Soath  Dakota.    Aug.  22, 
1005.) 

1.  Findings  or  Fact— Adkissiohb. 

A  finding  of  fact  substantially  confcmnln* 
to  allegations  of  the  complaint  expnaily  an- 

mitted  oy  the  answer  is  proper. 

2.  Appeal— Findings  bt  the  Coobt. 

Findings  of  fact  by  the  trial  court  will  not 
be  diaturbed  unless  against  the  clear  preponder- 
ance of  the  erldence. 

S.  Same— OoMTBACis— Ohai.  ALiKKA-non— Ob- 
jection Not  Made  Below. 

It  may  not,  on  appeal,  be  objected  that 
the  oral  agreement  by  wnlcb  it  was  foand  that 
a  written  contract  waa  altered  was  not  exe- 
cuted, and  therefore  not  8ud>  as  Rev.  Civ.  Code, 
I  12S7.  antborises  a  written  contract  to  be  al- 
tered by,  defendants  not  having  objected  on 
that  ground  when  evidence  of  the  alteimtlcHi  was 
introduced,  and  not  having  raised  the  qneatikHi 
on  the  motion  for  new  trial. 

Appeal  from  Circuit  Court,  Brown  County. 

Action  by  C.  S.  Barton  against  J.  hee  Koon 
and  otbers.  Judgment  for  platntUE.  Defend:- 
anta  appeal.  Affirmed. 

I.  O.  Cartlss  and  A.  B.  Kaercber,  for  ap- 
pellants. Charles  H.  Sterena,  for  respond- 
ent. 

HANEY,  J.  In  this  action  the  drcnlt  conrt 
foond  the  facts  to  be  as  follows:  "(1)  That 
during  the  month  of  September,  1901,  and 
prior  thereto,  said  plaintiff  and  one  Bert 
Deltz  were  doing  business  at  the  city  of 
Aberdeen,  In  said  county  and  state,  under 
the  firm  name  of  Barton  &  Delts.  (2)  That 
during  said  time  said  defendants  were  doing 
bnsbiess  as  a  partnersbip  under  the  firm 
names  and  styles  set  forth  in  the  title  to 
this  action.  That  on  the  2d  day  of  Sep- 
tember, 1901,  said  Barton  &  Deltz  and  said 
defendants  entered  into  a  contract  In  writ- 
ing, wherein  said  Barton  &  Deltz  contracted 
to  sell  and  conv^  to  said  defendants,  and 
said  defendante  agreed  to  purchase,  certain 
real  and  personal  property,  constltnting  a 
marble  and  granite  manufacturing  plant, 
with  Its  accessories,  In  said  complaint  de- 
scribed and  set  forth,  at  the  agreed  and  stip- 
ulated price  of  12,500,  of  which  $50  was  to 
be  paid  nix>n  the  execution  of  the  contract, 
92,<XSO  upon  the  conveyance  and  transfer  of 
the  property  embraced  in  said  contract,  and 
$400  when  certain  marble  orders  embraced 
in  Bald  contract  to  the  value  of  f700  were 
gotten  out  and  completed  by  the  said  plaln- 
tlfFs.  That  a  transfer  of  all  the  property  to 
be  conveyed  as  herein  set  forth  was  to  be 
made  by  said  Barton  &  Dedtz  to  aald  defend- 
ants within  60  days  from  the  date  of  said 
contract,  and  that  during  said  period  said 
Barton  ft  Deltz  were  to  have  change  of  the 
entire  plant,  together  with  the  personal  prop- 
erty nsed  In  connection  therewith,  and  to 
manage  and  control  the  same,  and  should 
receive  certain  compensation,  as  In  said  con- 
tract provided,  for  their  services  In  so  doing. 
(4)  That  thereafter,  and  on  or  about  the  Gth 
day  of  October,  1001,  the  said  contract  of 


■ale  and  ptnrchase  was  modified  by  the  mu- 
tual agreement  of  the  parties,  and  It  was 
thereby  contracted  and  agreed  that  posses- 
sion of  the  real  estate,  premises,  and  manu- 
facturing plant  and  personal  property  should 
be  turned  over  and  delivered  to  the  said  de- 
fendants forthwith,  and  that  said  Barton  & 
Delts  should  be  absolved  and  released  from 
performing  and  completing  the  work  aa  pro- 
vided for  In  the  said  original  contract,  ex- 
cept such  as  had  already  been  done  at  the 
time  of  such  modification.  And  thereupon 
and  in  pursuance  of  said  contract  so  modi- 
fled,  the  said  Barton  ft  Delts  immediately  de- 
livered and  surrendered  to  said  defendants 
the  possession  of  all  the  property  embraced 
in  said  original  contract  of  pnrchase  and 
sale  as  provided  for  by  said  modified  con- 
tract. (S)  That  on  or  about  the  Otb  day  of 
November,  1901,  for  a  valuable  consideration, 
the  said  Bert  Deltz  sold,  ass^ed,  and  trans- 
ferred and  set  over  nnto  the  plaintiff  all  bis 
right,  title,  and  interest  under  said  contract, 
and  in  and  to  the  money  due  to  said  firm  of 
Barton  ft  Delts  on  account  thereof,  and  au- 
thorized and  empowered  said  plaintiff  to  re- 
ceive and  collect  the  same  from  said  de- 
fendants. That  there  has  been  paid  by  said 
defendants  under  and  by  virtue  of  the  terms 
of  said  contract,  and  as  part  pnrchase  price 
of  the  property  sold  and  conveyed  as  here- 
inbefore set  forth,  the  mm  of  $1,720,  and  no 
more,  of  vrhlch  said  sum  $1,625  was  paid  on 
or  prior  to  October  6,  1901,  and  $100  on  or 
about  November  9,  1901.  (8)  That  said  Bar- 
ton ft  Deltz  fully  complied  vrith  and  ful- 
filled all  the  terms  and  conditions  of  said 
contract  on  their  part  to  be  kept  and  per- 
formed. (7)  That  on  or  abont  October  5, 
1901,  said  plaintiff  and  said  defendants  en- 
tered Into  a  contract  wherein  It  was  mutually 
agreed  that  said  plaintiff  should  enter  the 
employ  of  said  defendants  as  a  traveling 
sales  agent  at  a  salary  of  abont  $100  per 
month.  That  afterwards,  and  on  or  about 
October  7,  1901,  plaintiff  entered  upon  bis 
duties  under  said  contract,  and  worked  for 
them  for  a  period  of  about  20  days,  and  by 
the  acts  and  conduct  of  both  parties  to  said 
contract  the  same  was  mutually  abrogated 
and  annulled.  (8)  That  defendants  have  ful- 
ly paid  said  plaintiff  for  the  services  so  per- 
formed under  said  last-mentioned  contract" 
And  concluded  as  matters  of  law  "that  there 
is  now  due  and  owing  from  said  defendants 
to  said  plaintiff  ttie  sum  of  $775,  and  Inter- 
eat  th«reon  from  the  Btti  day  of  October, 
1901." 

Defendante'  objections  to  the  third  find- 
ing of  fact  are  not  tenable,  for  the  reason 
that  it  substentially  conforms  to  allegations 
of  the  complaint,  which  are  expressly  admit- 
ted by  the  answer. 

The  contention  that  the  fourth  finding  of 
fact  Is  not  supported  by  the  evidence  is  un- 
tenable. Findings  of  fact  by  trial  courts  are 
always  presumptively  right,  and  though,  un- 
der our  statute,  not  as  controlling  upon  this 
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court  as  tbe  rerdict  of  a  Jury,  thej  must 
stand  unless  there  Is  a  clear  preponderance 
of  tbe  eTtdence  against  tbem.  Jackaon  t. 
Prior  HUl  Mining  Co.  (S.  D.)  104  N.  W.  207, 
and  cases  cited.  If  tbe  learned  circuit  judge 
believed  tbe  testimony  of  the  plaintiff  and 
hla  former  partner  touching  this  branch  of 
the  case,  which  he  bad  a  right  to  do,  not- 
withstanding It  was  contradicted  by  one  of 
the  defendants,  he  could  not  have  found  oth- 
erwise than  be  did.  We  think  the  prepon- 
derance Is  in  favor  of  the  finding,  rather  than 
against  It 

The  fifth  finding  la  not  contrair  to  the 
evidence.  Tbe  plaintiff  testified  that  the  fol- 
lowing writing  was  delivered  to  him  by  bis 
former  partner  after  th^r  partnership  busi- 
ness had  been  sold  and  before  this  action  was 
commenced,  for  the  purpose  of  transferring 
the  claim  In  suit:  "Aberdeen,  South  Da- 
kota, Oct.  30,  1901.  It  la  agreed  understood 
that  Bert  Deltz  Is  to  assume  all  Indebted- 
nesB  at  Aberdeen  National  Bank  and  also 
Alva  Buxton  for  tbe  release  of  a  certain 
amount  of  notes  amounting  to  ¥702  owned 
by  firm  of  Barton  &  Deltz  and  forfeit  All 
claims  as  held  by  Barton  &  Ddtz  against 
Koon  &.  Co.,  amounting  to  $900.  [Signed]  B. 
Deltz."  Tbe  Instrument  was  written  by  tbe 
plaintiff,  a  person  evidently  not  familiar  with 
tbe  forms  usually  followed  in  such  cases. 
Its  language  Is  neither  apt  nor  appropriate, 
but,  considered  in  the  light  of  tbe  surround- 
ing clrcumstaDces,  there  can  be  no  doubt  as 
tjo  the  intention  and  good  faith  of  tbe  par^ 
ties.  The  writing  Imports  a  conslderatloD. 
It  clearly  appears  that  the  plaintiff  Is  the 
sole  owner  of  tbe  claim  sued  upon. 

Appellants  Insist  that  the  sixth  finding  Is 
contrary  to  respondent's  own  testimony  and 
all  the  evidence  in  the  case;  that  defend- 
ant did  not  comply  with  and  folflll  the  terms 
of  the  contract^  because  of  his  failure  to 
complete  the  $900  worth  of  marble  <»der8, 
and  to  furnish  good  and  acceptable  orders  to 
tbe  value  of  $700,  or  any  sum  whatever. 
Throughout  this  litigation  the  appellants 
have  attached  undue  importance  to  the  or- 
ders held  by  the  plaintiff  and  his  partner 
when  they  transferred  their  business  to  the 
defendants.  Such  orders  could  not  be,  under 
any  circumstances,  worth  more  than  tbe  cost 
of  soliciting  them,  or  the  profit  to  be  derived 
from  filling  them.  They  constituted  an  in- 
significant part  of  the  property  contracted  to 
be  delivered.  There  was  a  substantial  com- 
[rilance  with  the  contract  even  If  there  was  a 
failure  to  deliver  all  the  orders  originally 
contemplated.  But  that  feature  of  the  origi- 
nal contract  was,  as  found  by  tbe  court, 
-eliminated  by  an  executed  oral  agreement  un- 
der which  defendants,  at  their  own  request, 
obtained  possession  of  plaintiff's  plant  some 
'80  days  earlier  than  was  originally  contem- 
plated, and  under  which  Barton  &  Deltz 
were  absolved  and  released  from  further  ob- 
ligation with  respect  to  the  orders.  A  con- 
tract in  writing  may  be  altered  by  an  exe- 


cuted oral  agreement  Bev.  Civ.  Code,  | 
1287.  It  la  undisputed  that  defendants  took 
possession  under  the  oral  agreement  prior  to 
the  time  spedfled  In  the  written  contract 
But  whether  such  agreement  was  executed 
or  not  is  Immaterial,  because  defendants  did 
not  object  on  that  ground  when  the  evidence 
of  the  alteration  was  introdnced,  or  raise  the 
question  by  their  specifications  of  error  up- 
on which  the  motion  for  a  new  trial  was 
based.  Due  consideration  has  been  given  to 
each  assignment  of  error  relating  to  tbe  in- 
troduction of  evidence. 

Finding  no  reversible  error,  tbe  Judgment 
of  the  circuit  court  is  afflnned. 


STATE  v.  SHANLBT. 
(Supreme  Court  of  South  Dakota.    Ang.  22, 
1905.) 

1.  GsAifo  JuBT— GHAixsnaES— Tm  of  Tak- 
ing— Grounos. 

Rev.  Code  Cr.  Proc.  |  16S,  aathorlzes  the 
interposition  of  a  challenge  to  the  panel  of  tbt 
grand  Jury.  Secticm  166  provides  that  auch 
challenge  may  be  Interposed  only  on  tlie  ground 
that  the  reqaisite  number  of  ballots  was  not 
drawn  from  the  jurj  box,  that  notice  of  the 
drawing  was  not  ^ven,  or  Oat  the  drawing  was 
not  had  in  the  presence  of  the  officers  desig- 
nated by  law,  or  In  the  manner  prescribed  by 
law.  Section  173  provides  that  no  objection  to 
the  grand  jury  can  be  taken  except  by  chal- 
lenge, and  before  the  grand  Jury  is  sworn,  ac- 
cept that  after  tbe  grand  jury  is  sworn  and 
before  the  indictment  Is  found  the  court  msy. 
In  its  discretion,  upon  good  cause  shown,  allow 
a  challenge.  HeM,  that  a  mling  denying  a 
challebge  to  the  panel  of  the  grand  Jury  will 
be  sustained  where  it  does  not  afflrmaavely  ap- 
pear that  such  challenge  was  Interposed  before 
the  grand  jury  was  sworn,  and  where  the  chal- 
lenge was  based  on  the  ground  that  certain 
names  pnperly  placed  upon  the  jary  list  were 
stricken  therefrom  by  order  of  the  county  com- 
missioners, and  the  names  of  other  persona  sup- 
plied In  their  stead  to  complete  the  list 

[Eld.  Note. — For  caaea  in  point  see  vol.  24, 
Cent        Grand  Joiy,  |  45.J 

2.  HoHiciDB— FnoHions  Assault  —  Ques- 
tions VOB  JUBT. 

In  a  prosecution  for  assault  with  intent 
to  kill,  whether  defendant  Intended  to  kill  or 
Injure  the  person  named  In  the  indictment  or 
some  other  person,  or  whether  bs  find  in  tbe 
direction  of  a  number  of  persons  In  a  manner 
evincing  a  wanton  and  reckless  disregard  of 
human  life,  bat  without,  in  fact,  intei^ing  to 
kill  or  injure  any  tme,  hild,  ondw  die  evidence, 
qnestions  for  tbe  Jury. 

[Ed.  Not& — ^For  caass  in  point  see  nL  20, 
Cent  Dig.  Homicide,  |  663.] 

3.  SaUB  — PeBSON  ABSAUI.TEn  —  Tbibd  Pbb- 

SON. 

Under  Rev.  Pen.  Code,  |  285,  prescribing 
the  punishment  for  every  person  who  shoots  or 
attempts  to  shoot  at  another  'Srith  intent  to 

kill  any  person,"  one  who  shoots  at  or  actnaUy 
shoots  one  person  with  intent  to  kill  another 
Is  Kuilty  of  assault  with  intent  to  kill. 

[Ed.  Note. — For  cases  in  point  aee  toL  26, 
Cent  Dig.  Homicide,  |  116.] 

4.  Indictueriv-Sbpabats  Comm  — Failuu 
TO  Contain— Pbbjitdicb  to  Aocosbo. 

Defendant  cannot  complain  of  the  failure 
of  an  indictment  to  set  forth  the  offense  in  dif- 
ferent forms  under  different  counts,  as  author- 


Digitized  by 


8.D.) 


STATU  T. 


SHANLBT. 


623 


ited  hj  Rer.  Code  Cr.  Proc.  S  224,  aoless  he 
Is  tbweby  misled  in  making  his  defense,  or  is 
exposed  to  the  jeopard;  of  another  prosecntion 
for  the  same  transaction. 
5.  HouiciDE— Felonious  Assa.ui,t— Intknt— 

LnciTATION  BT  INDICTTUENT. 

Rev.  Code  Cr.  Proc.  S  222,  reqnlra  an  in- 
dictment to  be  direct  and  certain  as  regards  the 
party,  the  otFense,  and  the  circumstances  of  the 
oifense  charged.  Section  224  authorises  the 
same  offense  to  be  set  forth  in  different  forms 
or  degrees  under  different  counts.  Section  409 
provides  that  in  a  criminal  action  defendant 
maj  be  convicted  only  of  the  offense  charged* 
or  of  an  Intent  to  commit  such  offense,  or  of 
an  offense  the  commission  of  which  is  neces- 
sarilj  included  In  the  one  charged.  Rev.  Pen. 
Code,  I  285,  declares  every  person  who  shoota 
or  attempts  to  shoot  at  another  "with  intent  to 
UI)  any  i>awn"  punishable,  etc.  Seld,  that 
where  an  Indictment  for  assault  with  intent  to 
kill  alleges  the  harboring  of  a  Bjwci&c  Intent  to 
kill  A.,  and  fails  to  contain  separate  counts  al- 
legins  an  intwt  to  kill  B.,  C.  etc.,  a  convietlMi 
cannot  be  sustained  m  moot  of  an  Intent  to  Ull 
B.  or  C.  and  the  actual  shooting  of  A.,  but  the 
jury  must  be  satisfied  of  the  existence  of  an 
intent  to  kill  A. 

I^ror  from  Circuit  Court,  Sanborn  County. 

Henry  Shanley  was  convicted  of  assault 
-with  Intent  to  kill,  and  brings  error.  Re- 
versed. 

T.  H.  Null  and  J.  E.  WtalUng,  for  plaintiff 
In  error.  B.  W.  Baer,  State's  At^.,  and 
Phllo  Hall,  Atty.  Gen.  (S.  A.  Ramsey,  A.  E. 
ChamberliUn,  and  Aubrey  Lawrence,  of 
connsel),  for  the  State. 

HAMET,  J.  Defendant  was  cbai^ed  with 
shooting  at  one  Andrew  Strlegel  with  Intent 
to  kill  him,  the,  said  Strlegel,  was  found 
guilty  as  charged,  his  motion  for  a  new  trial 
was  denied,  and  be  wss  sentenced  to  ImprUt- 
imment  In  the  penitentiary  for  six  years.  It 
la  contended  that  ttie  court  erred  In  disallow- 
ing def  endant^B  challenge  to  the  grand  Juiy 
panel.  So  far  as  necessary  to  an  nnder- 
standing  of  this  contention,  the  record  reads 
as  follows:  "Upon  the  grand  Jury  being 
called  tiiat  found  the  Indictment  In  this  case, 
the  defendant  Interposed  the  following  chal< 
lenge  to  ttie  panel:  The  defendant  at  this 
time  Interposee  a  challenge  to  the  panel  up- 
on the  ground  •  *  *  that  at  the  meeting 
of  the  county  commisrioners  in  July,  1008, 
the  county  commissioners  directed  the  clerk 
of  courts  to  strike  certain  names  ftom  the 
list  of  200  which  bad  been  theretofore  prop- 
erly drawn  and  placed  upon  tbe  list;  tiiat 
some  of  the  persons  whose  names  were  so 
stricken  from  the  list  of  200  were  at  tbat 
time  qualified  to  act  as  Jurors  in  the  county 
of  Sanborn;  that  said  names  were  omitted 
from  the  list  of  200  names,  and  other  names 
were  supplied  by  the  a)unty  commissioners 
to  complete  the  list  of  200;  and  tbat  at  tbe 
time  tbe  present  grand  Jury  and  petit  Jury 
were  drawn  for  this  term  of  court  none  of 
the  names  so  stricken  from  the  list  were  in- 
cluded in  the  list  of  200  from  which  this  Jury 
was  drawn.* "  It  was  shown  by  oral  tes- 
timony received  without  objection  tbat  at 
Qm  July*  1003,  meeting  of  the  pounty  com- 


missioners they  bad  the  clerk's  list  of  200 
names  before  them,  and  orally  directed  the 
clerk  to  strike  oflf  certain  names.  The  vacan- 
cies thus  created,  together  with  those  drawn 
at  ^e  previous  term  of  court,  were  then  fill- 
ed so  as  to  make  a  list  of  200  names.  The 
Code  of  OHmlnal  Procedure  contains  these 
provisions: 

"Sec.  les.  The  state,  or  a  person  held  to 
answer  a  charge  for  a  public  offense, .  may 
cfaBlIenge  tbe  panel  of  a  grand  Jury,  or  an 
individual  grand  Juror. 

"Sec.  166.  A  challenge  to  the  panel  may  be 
interposed  by  either  party  fw  one  or  more 
of  tbe  following  causes  only:  (1)  Tbat  tbe 
requisite  number  of  ballote  was  not  drawn 
from  tbe  Jury  box  of  the  county  or  subdivi- 
sion. (2)  That  notice  of  the  drawing  of  tbe 
grand  Jury  was  not  given.  (3)  That  tbe 
drawing  was  not  had  in  the  presence  of  tbe 
officers  designated  by  law,  or  In  tbe  manner 
prescribed  by  law." 

"Sec.  173.  Neither  tbe  state,  nor  a  person 
held  to  answer  a  charge  for  a  public  offense, 
can  take  advantage  of  any  objection  to  tbe 
panel  or  to  an  individual  grand  Juror  nn* 
less  it  be  by  challenge,  and  before  tbe  grand 
jury  is  sworn,  except  that  after  tbe  grand 
Jury  is  sworn,  and  before  the  indictment  Is 
found,  the  court  may,  In  Its  discretion,  upon 
a  good  cause  shown,  receive  and  allow  a 
challenge." 

As  it  does  not  affirmatively  appear  tbat  de- 
fendant's challenge  was  Interposed  before 
the  grand  Jury  was  sworn,  and  because  the 
ground  of  challenge  relied  iipon  Is  not  one 
recognized  by  the  stetute,  the  ruling  of  the 
drcnlt  court  in  relation  thereto  must  be  sus- 
tained. 

The  evidence  tended  to  establish  this  state 
of  facta:  On  the  night  of  March  30.  1904, 
the  defendant  and  several  other  young  men 
were  having  "a  hot  time"  In  the  city  of 
Woonsocket  They  firequently  visited  tbe 
saloons,  sang  songs,  told  stories,  were  more , 
or  less  Intoclcated,  and  conducted  themselves ' 
In  the  manner  usual  on  such  occasions. 
About  11  o'clock  tbe  city  marshal,  who  bad 
been  with  "the  boys"  at  times  during  the 
evening,  endeavored  to  persuade  one  of  them 
to  retire  to  the  hotel.  Defendant  interfered, 
and  was  knocked  down  by  the  marshal. 
About  one  hour  later,  when  the  marshal  and 
nearly  all  of  "the  boys"  were  lunching  In 
tbe  rear  room  of  a  building  on  Main  street, 
the  defendant  appeared  In  the  door  between 
tbe  front  and  rear  rooms  of  the  restaurant 
with  a  shotgun  in  his  hands.  Wbai  the 
marshal  saw  blm  he  called  ont  for  some  one 
to  "grab  the  gun."  Instantly  be  and  An-  < 
drew  Strlegel  arose  from  their  ^^ta  at  the 
"luncb  counter."  and  started  towards  the  de- 
fendant, who  began  stepping  backwards  In- 
to and  tbrough  the  front  room.  As  he  did  so 
he  twice  discharged  the  shotgun  In  the  di- 
rection of  the  rear  room.  The  second  dis- 
charge wounded  Strlegd  slightly  on  tlie  ann. 
As  the  defendant  withdrew  towards  the 
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front  door  and  out  Into  the  street,  he  was 
followed  by  the  marshal  who  fired  a  revolTer 
four  or  five  times  without  bitting  anytblng 
except  a  banging  lamp.  There  was  evidence 
tending  to  show  that  the  defendant  had 
threatened  the  marshal,  and  that  he  address- 
ed bim  with  a  vile  epithet  before  firing  the 
first  time;  that  the  marshal  did  not  draw  bis 
revolver  until  after  the  defendant  fired  the 
second  time;  that  the  defendant  attempted 
to  fire  the  third  shot,  but  was  iwevented  by 
some  defect  In  the  mechanism  of  the  gun; 
and  that  the  relations  between  the  defend- 
ant and  Strlegel  were  friendly  and  cordial 
before  the  firing  began.  Whether  the  defend- 
ant intended  to  Itill  or  injure  Strlegel,  the 
marshal,  or  some  other  person,  or  whether 
he  fired  in  the  direction  of  a  number  of  per- 
sons in  dangerous  proximity  to  himself  in  a 
manner  evlndng  a  wanton  and  reckless  dis- 
regard of  human  life,  but  without,  in  fact, 
intending  to  kill  or  injure  any  one,  were 
questions  to  be  det^mined  by  the  Jury.  Not- 
withstanding the  allegation  of  the  indict- 
ment is  that  he  Intended  to  kill  Striegel,  the 
court  charged  the  Jury,  in  effect,  tliat  they 
might  find  the  defendant  guilty  as  charged  In 
the  Indictment  If  satisfied  beyond  reasonable 
doubt  that  be  shot  at  Striegel  with  Intent  to 
kill  Strlegel  or  any  other  person.  The  Jury 
may  or  may  not  have  believed  that  the  de- 
fendant Intended  to  kill  Strlegel.  It  Is  idle 
to  speculate  on  wbat  view  of  the  evidence 
was  taken.  If  the  chai^  of  the  court  per- 
mitted a  verdict  of  guilty  based  on  any  Ir- 
relevant state  of  facts,  the  conviction  can- 
not be  sustained.  An  Indictment  must  be  di- 
rect and  certain  as  regards  the  party  char- 
ged, the  oCTense  charged,  and  the  particular 
circumstances  of  the  ofiTense  charged,  when 
they  are  necessary  to  constitute  a  complete 
offense.  Bev.  Code  Cr.  Proc.  S  222.  In  a 
criminal  action  the  defendant  may  be  con- 
victed only  of  the  offense  charged,  of  an  at- 
tempt to  commit  such  offetase,  or  of  an  of- 
fense the  commission  of  which  Is  necessarily 
included  In  the  one  charged.  Id.  {  409.  The 
offense  charged  in  this  case  Is  thus  defined 
by  the  statute:  "Every  person  who  shoots 
or  attempts  to  shoot  at  another,  with  any 
kind  of  firearm,  air  gun,  or  other  means 
whatever,  with  Intent  to  Mil  any  person, 
*  *  *  is  punishable  by  Imprisonment  in 
the  state  prison  not  exceeding  ten  years." 
Rev.  Pen.  Code.  I  286.  This  statute  provides 
that  every  person  who  shoots  at  another 
*Srith  intent  to  kill  any  person"  shall  be 
ponlsbabie.  It  does  not  declare,  as  do  some 
statoteB  relating  to  this  class  of  offenses, 
that  every  person  who  shoots  at  another 
with  Intent  to  kill  such  other  person  sball  be 
punishable.  Neither  the  letter  nor  spirit  of 
onr  statute  restricts  the  intent  to  the  per- 
son who  IB  shot  at  or  shot.  So,  if  the  de- 
fmdant  shot  at  Striegel  with  intent  to  kill 
bim.  tile  marshal,  or  any  other  iwrson,  he 
was  guilty  of  tiie  crime  charged,  and  the  on- 


ly questicm  is  whether  the  allegations  of  the 
In^ctment  will  sustain  a  conviction  based 
upon  evidence  disclosing  an  intent  to  kill  any 
person  other  than  Strlegel.  Or.  in  other 
words,  did  the  state,  by  merely  alleging  an 
intent  to  kill  Striegel,  limit  the  inquiry  to 
that  issue  alone,  and  should  the  Jury  have 
been  so  Instructed?  Upon  principle  and  au- 
thority it  is  extremely  difficult  to  determine 
wbat  answer  should  be  given  to  these  ques- 
tions. Though  not  therein  expressly  treated 
as  a  question  of  pleading,  the  following  cita- 
tions will  disclose  that  the  authorities  are 
conflicting.  Morgan  v.  State,  18  &Dedes  &  M. 
243;  State  v.  Taylor  (Vt.)  39  Ati.  447,  42  L.  R. 
A.  67S,  67  Am.  St  Rep.  648;  Oallahan  v.  State. 
21  Ohio  St  306;  People  v.  Torres,  38  Cal.  141; 
Dunaway  v.  People.  110  111.  333,  51  Am.  Rep. 
686;  Walker  v.  State,  8  Ind.  290;  People  v. 
Raher  (Ulch.)  62  N.  W.  625,  16  L.  B.  A.  752, 
81  Am.  St  Rep.  575.  This  la  clearly  one  of 
those  cases  contemplated  by  oar  statute 
(Rev.  Code  Cr.  Proc.  S  224),  which  required 
an  indictment  containing  different  counts — 
one  alleging  Intent  to  kill  Strlegel,  another 
latent  to  kill  the  marshal,  and  so  on.  Nev- 
ertheless the  defendant  cannot  complain  un- 
less he  was  misled  in  making  his  defense,  or 
is  exposed  to  the  Jeopardy  of  another  prose- 
cution for  the  same  transaction,  by  reason  of 
the  defects  In  the  indictment  State  t.  La 
Croix,  8  S.  D.  369,  66  N.  W.  944. 

The  testimony  touching  the  quarrel  with 
the  marshal  was  material  only  for  the  pur- 
pose of  showing  an  Intent  to  kill  or  Injurs 
that  officer.  It  was  introduced  by  the  stete, 
and  tended  to  disprove  the  Intent  alleged  In 
the  Indictment  It  Is  not  unfair  to  assume 
that  the  defendant,  relying  upon  the  uni- 
versally recognized  general  rule  applicable  to 
both  civil  and  criminal  cases  that  the  proofs 
must  correspond  with  the  pleadings,  did  not 
object  to  such  testimony  because  it  directly 
refuted  the  specific  allegation  of  the  indict- 
ment, and  that  he  did  not  seek  to  contradict 
it  for  the  same  reason.  Nor  is  it  unreason- 
able to  assume  that  be  was  content  to  rest 
his  cause  upon  the  evidence  received  on  the 
assumption  that  no  Issues  would  be  submit- 
ted to  the  Jury  other  than  those  raised  by 
the  allegations  of  the  accusation  and  his 
plea  of  not  guilty.  The  statute  having  point- 
ed out  a  plain  and  simple  method' of  plead- 
ing in  this  class  of  cases,  the  intent  being 
the  gist  of  the  offense,  and  the  general  rule 
being  that  the  proofs  must  correspond  with 
the  allegations  of  the  Indictment  or  informa- 
tion, we  are  Inclined  to  hold  that  the  de- 
fendant could  not  be  lawfully  found  guilty 
as  charged  In  this  indictment  unless  It  ap- 
pears that  the  Jury  were  satisfied  beyond  rea- 
sonable doubt  that  he  Intended  to  kill  Strle- 
gel; and,  as  this  does  not  appear  by  reason 
of  the  instructions  to  which  proper  excep- 
tions wore  preserved,  the  Judgment  of  the 
circuit  court  must  be  rerersed,  and  a  new 
trial  ordered. 
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THOlfPSON  r.  FARGO  PLUUBINa  * 
HBATINO  CO. 

<8npNiiM  Ooort  of  Nortii  Dalrati.    JwM  28^ 

1006.) 

J0BTIOB  or  TBX  PKAOK— BolfD— APPBOTAL. 

The  fact  that  the  undertaking  on  appeal 
from  justice  court  was  presented  to  the  clerk 
ot  the  district  court,  ana  his  approral  indorsed 
thereon  before  the  notice  of  appeal  and  ouder- 
takinf  were  served,  was  not  an  tarcegnlarltr 
whidi  invalidated  the  appeal. 

[Bd.  Note.— For  cases  In  pdnt.  aoe  toL  SI* 
Oant  Die.  Jnatloes  of  the  FoMe,  I  S5&1 

(Sjllabos  bj  the  Court.) 

Appeal  froin  District  Court.  Bnrlelgta  Coun- 
ty: Edward  T.  Burke,  Speclfti  Judge. 

Actloa  by  Harry  A.  TbompBon  agaiDBt  the 
Fargo  Plumbing  &  Heating  Gompaoy.  Judg- 
ment  for  plaintiff,  and  defendant  tCK>eal& 
'Berereed. 

NoTton  tt  Dallain,  for  appeUant  F.  H. 
BeglBtex;  for  respondent. 

BNOEBITD.  J.  Appeal  from  a  Judgment 
of  tbe  district  court  dlamlBsIng  an  appeal 
from  Justice  ooort  for  liregularlty.  Ttie  ap- 
pellant; befMe  aerrlng  the  notice  of  appral 
and  undertaking  on  the  adverse  party,  pre- 
sented tlie  undertaking  to  the  derk  of  the 
district  conrt;  and  tlie  latter  Indoraed  there- 
on a  formal  approval  thereof.  The  notice 
.and  nndertaking  were  sored  two  days  later, 
and  were  subaeanently  filed  in  the  clett'a 
office  with  proof  of  service.  All  these  acta 
were  done  within  the  time  allowed  for  ap- 
jeaL  The  only  irregularity  alleged  aa  ground 
for  dismissal  was  the  fact  that  the  formal 
apinvval  was  indorsed  on  the  undertaking 
before  service  and  filing.  This  was  no 
ground  for  dismissal.  It  Is  not  material  In 
-what  chronological  wdcr  the  acts  necessary 
to  perfect  an  appeal  are  done,  imvlded  they 
are  all  done  within  the  thne  prescribed  by 
law.  Beqiondent  relies  upon  the  case  of 
Eldrldge  v.  Knight^  U  N.  D.  6B2,  OS  N.  W. 
.800,  wherein  Judge  Oodirane,  leaking  fw 
the  court,  said:  "Tbe  statute  makes  tbe 
service  approval,  and  filing  of  the  under- 
taking prerequisite  to  the  transfer  of  Jnrls- 
•dlcUon  fnHn  one  court  to  the  other.  •  •  • 
The  order  of  performance  of  the  separate 
«teps  necessary  to  be  taken  In  accompllah- 
ingr  the  transfer  is  the  oidw  in  which  th^ 
are  named.  The  first  step  is  the  swvioe  of 
the  notice  of  apo^l  and  undertaking  upon 
the  adverse  party  or  hla  attwney,  and  the 
last  one  necessary  to  the  transfer  of  Juris- 
diction Is  tbe  filing  of  the  notice  of  appeal 
and.  undertaking  in  tbe  clerk's  office."  In 
that  case  the  district  court  bad  dismissed  an 
appeal  because  the  undertaking  had  not  been 
filed  and  approved  before  sarvlce.  Tbls  court 
reversed  that  ruling  of  the  lowor  court;  and 
held  that  It  was  proper  practice  to  serve  the 
notice  and  undertaking,  and  have  It  apiwoved 
and  filed  afterwards.  It  was  not  intended 
by  tbe  language  used  In  that  case  to  convey 


the  Idea  ttiat  tbe  sooceadre  steps  requisite 
to  an  appeal  must  necessarily  be  taken  in 
the  order  thertfn  mentioned,  and  not  other* 
wls& 

The  Judgment  is  reversed.  All  concur. 


BANK  OF  PABK  RIVBB  v.  TOWN  OF 
NORTON. 

(Soprvne  Oourt  of  North  Dab>ta.    April  22, 
190S.) 

1.  Towns  —  PnEOHAsa  or  BoA.n  Obadsss  — 

POWIB  OF  BOAKD. 

Under  the  prorteions  of  section  1115a,  Bev. 
Codes  1899,  relating  to  purchase  of  road  graders 
by  township  boards,  the  township  board  may 
purchase  sudi  sraders  or  other  roed  machinery 
on  its  own  motion,  without  prevlons  autiiorisa- 
tion  or  petition  bj  the  freeholdea  or  voters  of 
the  township. 

[Ed.  Note.— For  cases  in  point;  see  ToL  4S, 
C^t  Dig.  Towns,  i  70.] 

2.  Sahs— PATuanr.  ' 

Under  tbe  provisions  of  section  lllSa,  pro- 
viding that  the  township  board  may  purchase 
road  machinery  "on  credit  or  otherwise."  such 
board  may  purchase  such  machinery,  and  order 
it  paid  out  of  the  general  fund  in  certain  caass, 
instead  of  by  taxation. 

8.  Appeal— BKvnw  w  Bmmro— Taiu  Da 

Novo. 

In  appeaJs  to  this  oourt  nnd«  section  6680, 
Rev.  Codes  1899,  the  evidence  cannot  be  re- 
viewed unless  the  apiiellant  demands  a  trial 
anew  of  all  the  Issues  or  ef  aome  particular 
fact 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Oourt,  Walsh  Coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  the  Bank  of  Park  River  against 
the  town  of  Norton.  Judgment  for  plalntUC, 
and  defendant  appeala.  Modified. 

Behearliv  denied  June' 29.  IflOB. 

B.  a  Slnkler,  for  appellant  H.  A.  Zibby, 
for  respondent 

MOBQAN,'  O.  7.  This  eause  was  tried  in 
the  district  court  undw  tbe  provisions  of 
section  6630,  Ber.  Codes  1698.  TUn  court 
BO  held  on  a  tormet  appeal  from  an  order 
denying  a  new  trial  In  this  case.  12  N.  D. 
4afT,  97  N.  W.  800.  The  appellant  has  not 
denumded  a  trial  de  novo  on  thla  appeal, 
and  la  thwefwe  not  entltied  to  a  review  of 
the  evidence  <m  the  appeal.  State  v.  Mc- 
Qrner,  9  N.  D.  666,  84  N.  W.  863;  Security 
Improvement  Co.  v.  Caas  County,  9  N.  D. 
666,  84  M.  W.  47T.  It  therefore  remains  on- 
ly to  determine  whether  the  pleadings  and 
findings  will  sustain  the  Judgment 

The  action  was  brought  upon  an  order  Is- 
sued by  the  townahip  board  of  tiie  town  of 
Ntnton  to  the  Fleming  Manufacturing  Com- 
paiv,  as  evidence  of  a  portion  of  tbe  pur- 
chase price  of  a  road  gradn  purchased  by 
said  board,  which  order  is  as  follows: 

"Treasurer  of  tbe  Town  of  Norton,  Walsh 
County,  State  of  North  Dakota.  Pay  to 
Fleming  Manufacturing  Company  or  order, 
the  sum  of  one  hundred  dollars  out  of  any 
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moneys  In  the  treaanry  not  otta»wise  ap- 
propriated, being  due  Jan.  Ist,  1901,  wltbont 
Interest  No.  18,646.  J.  H.  Langton,  Cbair- 
man  of  SuperrlBors.  Gonnterslgned,  H.  J. 
AxteJ,  Clerk." 

The  complaint  alleges  tbe  due  and  autbor-  * 
Ixed  execution  of  tiie  order,  and  sets  It  fortb 
In  fuD;  Its  due  assignment  to  the  plaintiff; 
its  due  presentment  to  ttae  timnship  treas- 
urer for  payment;  tbe  refusal  to  pay  and  a 
demand  for  Judgment  for  the  amount  of 
money  due  thereon,  with  costs. 

The  answer  contains  (1)  a  genoral  denial; 
(2)  that  tbe  order  -n-as  Issued  without  the 
alleged  essential  prerequisite  to  its  Issue  of  a 
petition  of  a  majority  of  ttae  freeholders  of 
the  township  to  the  cbalnuan  of  ttie  town- 
ship board  praying  that  he  contract  for  or 
purchase  the  machinery  desired  upon  credit 
otherwise.  Other  defenses  are  alleged, 
but  become  Immaterial,  as  the  evidence  can- 
not be  reviewed. 

Findings  of  fact  were  made  by  tbe  trial 
court  to  the  effect  that  oil  tbe  auctions  of 
the  comidalnt  are  true;  that  tbe  township 
board  purchased  tbe  grader  described  in  tbe 
complaint,  and  issued  ttae  order  set  fortb  In 
the  complaint  for  a  part  of  Its  purchase 
price;  that  tbe  amount  of  the  purchase  price 
was  duly  audited  by  said  board  at  a  regu- 
larly called  meeting  Itaereof ;  that  tbe  plain- 
tiff la  the  owner  of  said  order;  and  that  the 
same  was  duly  presented  for  payment,  and 
payment  refused.  As  conclusions  of  law  the 
court  found*  that  tbe  purchase  of  tbe  grader 
was  made  under  legal  authority  regularly 
exercised,  and  tlut  tbe  plaintiff  Is  entitled  to 
ttae  relief  demanded  in  the  con^ilaint 

The  appeal  Is  from  the  Judgment  adjudg- 
ing the  recovery  of  the  amount  of  the  order 
with  interest  and  costs.  The  appellant's 
principal  contention  is  that  the  townsblp 
board  had  no  authority  under  the  stetute  to 
purchase  tbe  grader.  The  statute  under 
which  it  is  claimed  that  the  township  board 
acted  is  section  1115a,  Rev.  Codes  1899, 
which  reads  as  follows:  "The  township 
board  of  any  township  Is  authoiized  to  pur- 
chase for  tbe  use  of  tbe  township,  upon  cred- 
it or  otherwise,  any  tools,  road  machine  or 
road  grader,  or  either  of  ttaem,  or  one  or 
more  of  either  of  tbem  for  the  use  of  the 
townsblp,  or  tbe  use  of  tiie  overseer  of  tbe 
districts  therein,  as  in  this  article  provided. 
Such  implemente  when  purchased,  shall  be 
paid  for  In  not  to  exceed  five  annual  pay- 
ments out  of  ttae  highway  tax  of  tbe  town- 
ship, according  to  tbe  contract  therefor,  and 
the  chairman  of  the  township  board  shall  Is- 
sue orders  for  the  payment  of  the  same,  and 
such  orders  shall  be  attested  by  and  reg- 
istered with  the  township  clerk,  and  the 
township  clerk  shall  certify  to  the  supervi- 
sors of  such  township,  at  the  time  of  assess- 
ing tbe  highway  tax  for  such  township,  the 
sum  necessary  to  pay  such  orders,  and  ttats 
sura  shall  be  added  to  the  other  taxes  to  be 
raised  for  highway  purposes,  and  when  col- 


lected Aall  be  applied  to  tbe  payment  of 
such  orders  and  to  no  other  purpose  until  ail 
such  orders  are  paid.  Ttae  township  board 
shall  bare  ttae  custody  and  control  of  all  Im- 
plements 80  purchased.'*  Tbe  contention 
that  ttala  sectifoi  does  not  authorize  tbe  pur- 
chase of  a  grader  by  a  township  board  can- 
not be  upheld.  Its  language  is  explicit  tiiat 
ttae  board  is  auttiorlzed  to  do  so.  Ttala  sec- 
tion and  section  1115b  were  evidently  enact- 
ed to  meet  dlfferrait  conditions  or  exigendea 
oclsting  In  townships.  Section  1115a  vests 
tbe  board  witii  discretionary  power  to  pur- 
diase  road  machinery  upon  its  own  motion. 
The  board  might  deem  it  unnecessary  to 
purctaase  any  road  maetalnery  wben  a  ma- 
jority of  ttae  treetaolders  deemed  such  pur- 
chase necessary.  In  such  -case  tbe  dialxman 
of  ttae  board  "sball,  upon  being  petitioned  in 
writing  by  a  majority  of  tbe  fireetaolders  of 
the  town,  contract  tor  and  purchase  *  •  * 
a  road  machine,"  eto.,  as  provided  tor  by 
said  section  1115b.  Gonatrulng  ttae  two  sec- 
tions together,  It  Is  clear  ttaat  section  lllSa 
confers  unqualified  authority  upon  tiie  board 
to  purchase  road  machines,  and  that  aection 
1115b  confers  upon  ttae  freeholdws  tiie  right 
to  require  tbe  chairman  of  ttae  board  alone 
to  purctaase  such  machines  for  ttae  use  of  tite 
townstalp  by  a  pnq>er  petition  In  writing. 

Ttae  appellant  fnrtber  contends  tiiat  tbe 
township  Is  not  liable  in  tbla  action,  aa  tbe 
plaintiff  has  sued  the  township  as  liable  gen- 
erally upon  tbe  order,  and  insists  ttaat  the- 
order  Is  not  binding  upon  tbe  townsblp  as  a 
graeral  liability,  but  that  ttae  township  is  lia- 
ble only  after  tbe  taxes  for  the  payment  of 
the  machine  have  been  levied  pursuant  to 
section  1116a;  and  furtbw  Insists  ttaat  the 
order  should  have  be^  drawn  upon  the  tpe- 
cial  fund  to  be  raised  from  taxation,  and. 
not  being  so  drawn,  ttaat  It  is  void.  We  can- 
not agree  to  this  contention  as  a  matter  of 
law.  Section  1116a  is  a  general  provision 
governing  ttae  purctaase  of  road  madiineiy 
by  townstalp  boards.  It  provides  tot  the  pur- 
chase of  maChineiT  "on  (redlt  or  otherwise.*' 
This  language  necessarily  indicates  that  pai^ 
chases  on  credit  and  taxation  after  the  pur- 
chase are  not  ttae  only  mode  of  securing  such 
machinery.  If  so,  the  word  "otherwise"  be- 
comes entirely  meaningless,  and  of  no  force. 
If  not  purchased  on  credit,  the  provision  tliat 
it  should  be  paid  out  of  special  taxes  to  be 
raised  has  no  application,  as  special  taxa- 
tion would  be  unnecessary.  To  give  effect  to 
all  the  words  of  the  section,  it  must  be  held 
to  authorize  purchases  not  to  be  paid  for  ont 
of  special  texes,  bat  out  of  the  general  fund. 
There  Is  nothing  in  the  findings  nor  in  tbe 
pleadings  to  show  that  there  would  be  no 
money  In  tbe  general  fund  that  could  be 
legally  applied  to  the  payment  of  the  order 
in  suit  when  It  became  due.  Such  money 
might  have  been  provided  for  by  the  action 
of  the  township  taken  In  contemplation  of 
purchasing  a  road  grader,  or  through  some 
other  source.   It  is  dear  that  section  lllSa^ 
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does  not  proTlde  for  parment  for  road  ma- 
chines ezclnslTely  by  taxation. 

Tliere  are  othw  aaslcnments  of  error,  bat 
as  they  luT^dve  an  examination  of  tbe  evi- 
dence they  cannot  be  conaidered  for  the  rea- 
son above  stated. 

The  Judgment  aa  entered  includes  Intoest 
at  8  per  cent  from  the  date  of  the  order. 
This  was  error.  Legal  Interest  from  Jan- 
nary  1,  1001,  only  Is  cha^able.  The  Judx- 
nient  Is  modified  to  that  extent,  and.  as  thus 
modified,  will  be  afOrmed,  and  it  is  so  or- 
dered. All  concur. 


ITBIEDLANDBB  v.  TAINTOR. 
(Supreme  Oonrt  of  North  Dakota.    June  28, 
1906.) 

Mechaitics'  Liin— Rights  ov  Abchitect. 

A  BuperTiainK  arcb!tect,  who  furnishes 
plans  and  specificatioiiB  and  aupervisea  ttae  con- 
struction of  a  bailding  porsnant  to  a  contract 
witii  the  owner  for  such  servicea,  U  entitled  to 
a  Hen  therefor  under  section  4788,  Bev.  Codes 
1899,  which  fires  a  Hen  to  "any  person  who 
shall  perform  any  labor  apon  *  •  *  any 
building." 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Mechanics' .  Liens,  |  4L] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Walsh  Coun- 
ty; W.  J.  Kneesbaw,  Judge.' 

Action  by  Jacob  Frledlander  against  John 
B.  Talntor.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

B.  Smlth-Fetersen,  for  appellant  Guy  0. 
H.  Corliss,  for  req^ondeat 

YOTTNG,  J.  The  plaintiff  brought  tbis  ac- 
tion to  foreclose  a  mechanic's  ILen  upon  a 
certain  two-story  store  and  office  building 
sitnated  in  the  city  of  Park  Blver.  The  find- 
ings and  Judgment  of  the  trial  court  were  in 
plaintiff's  favor.  The  defendant  has  appeal- 
ed from  the  Judgment  and  assigns  error  up- 
on the  Judgment  roll  proper. 

The  trial  court  found,  among  other  things, 
that  the  plaintiff  furnished  plans  and  spec- 
ifications for,  and  superintended  the  con- 
Btmction  of,  said  building,  pursuant  to  a  con- 
tract with  the  defendant  under  the  terms  of 
which  the  plaintiff  was  to  be  paid  for  his 
services  3  per  cent,  of  the  cost  of  the  build- 
ing. The  appeal  presents  but  a  single  ques- 
tion. The  plaintiff  le  an  architect  and  the 
Hen  Involved  In  this  case  la  for  his  services 
in  drawing  plana  and  specifications  and  su- 
pervising  the  construction  of  the  building  up- 
on which  the  lien  is  claimed.  The  defendant 
contends  that  such  service  will  not  support  a 
Uen  under  our  statute.  This  contention  can- 
not be  Bustalned.  Section  4788,  Rev.  Codes 
1890.  declares  that  "any  person  who  shall 
perform  any  labor  upon  *  •  *  any  build- 
ing or  other  structure  upon  land  •  •  * 
under  a  contract  with  the  owner  of  such  land 
•  •  •  shall  •  •  *  have  for  his  labor 
dona   *   *   *   a  Uen  upon  such  building." 


Tlie  statute  does  not  designate  the  persons' 
who  are  entitied  to  liens  under  it  by  name- 
or  occnpatkm. '  Its  language  is  general. 
"Any  person"  wIm  otherwise  comes  within 
its  provisions  la  entitied  to  a  lien.  It  in- 
cludes all  persons  who  perform  "any  labor 
iq>on  any  •  •  •  building."  It  is  urged 
that  the  services  of  an  architect  In  drawing 
plans  and  spedflcations  and  supervising  tiie- 
construction  cannot  be  said  to  be  labor  upotk 
the  bulldiiv*  This  question  Is  not  a  new 
one  to  tlie  courte,  and  it  has  been  held  with 
great  unanimity  that  where  the  architect  not 
only  draws  tlie  plans,  but  superintends  tbe- 
construction,  he  is  entitied  to  a  Uen;  and- 
this  under  stetutes  whldi  merely  give  a  lien 
in  general  terms  for  work  and  labor  fur- 
nished In  the  erection  of  a  building.  Boisot 
on  Mechanic's  Liens,  {  116;  Phillips  on  Me- 
chanic's Liens,  I  158.  Also  Stryker  v.  Cas- 
sldy,  76  N.  T.  50,  82  Am.  Kep.  262,  overruling 
Stryker  v.  Cassldy,  10  Hun,  18.  See,  also, 
Blnn  V.  Electric  Power  Co.  (Sup.)  38  N.  T. 
Snpp.  S46;  Enlght  v.  Norris.  13  Minn.  47a 
(Gil.  438);  Gardner  v.  Leek,  52  Minn.  522,  54 
N.  W.  746;  Mutual  Benefit  Life  Ins.  Co.  v- 
Bowland,  26  N.  J.  Eq.  389;  Bank  v.  Grles,  35^ 
Pa.  423;  Hughes  v.  Torgerson  (Ala.)  11 
South.  209,  16  L.  B.  A.  600,  38  Am.  St  Bep. 
lOS;  Taylor  v.  Gilsdorff,  74  111.  354;  Von. 
Dom  T.  Mengedoht  (Neb.)  69  N.  W.  800; 
Field  &  Slocomb  v.  Consolidated  M.  W.  Co. 
(B.  I.)  55  AU.  757;  Johnson  v.  McClure  (N. 
M.)  62  Pac.  988;  Parsons  v.  Brown  (lowaV 
66  N.  W.  880;  Phoenix  Furniture  Co.  v.  Put- 
in-Bay Hotel  Go.  (O.  0.)  66  Fed.  688;  Amoldl 
T.  Gonin,  22  Grant  Ch.  314;  Mulligan  v.  Mul- 
ligan, 18  lA.  Ann.  20.  Our  statute  gives  a  • 
Uen  for  labor  "upon"  tbe  building,  but  we- 
do  not  regard  this  language  as  peculiar,  or 
requiring  a  difference  in  construction.  The- 
Alabama  statute  uses  tbe  same  language,, 
and  the  court  In  Hughes  v.  Torgerson,  su- 
pra, sustelned  tbe  lien  of  a  supervising  ar- 
chitect "Are  such  services  by  an  architect 
'work  or  lalmr  upon  •  •  *  a  building  or 
improvement  on  land,'  within  the  meaning  of 
the  statute?  Code,  8  3018.  It  is  plain  that 
a  contractor  for  the  construction  of  the  build- 
ing Is  within  the  protection  of  the  statute. 
If  be  was  also  Intrnsted  with  tbe  planning 
of  the  building,  and  with  the  sole  supervi- 
sion of  Its  erection,  we  think  It  equally  plain, 
that  bis  services  In  these  particulars  could 
be  regarded  as  properly  a  part  of  bis  work 
'upon  the  building,'  and  that  compensation 
therefor  might  be  included  In  the  amount  for 
the  security  of  which  he  could  acquire  a  Uen 
nnder  the  statute.  Under  a  New  York  stat- 
ute a  Uen  was  'authorized  In  favor  of  'any 
person  who  shall  perform  any  labor  or  fur- 
nish any  materials  in  building,  altering,  or 
repairing  any  bouse,'  etc.,  *by  virtue  of  any 
contract  with  the  owner,*  etc.  'This  lan- 
guage,' it  was  said  In  Stryker  v.  Cassldy,  7tt" 
X.  Y.  50,  32  Am.  Bep.  202,  'is  general  and 
comprehensive,  and  Ita  natural  and  plain  Im- 
port Includes  aU  persons  who  perform  labor 
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In  the  construction  or  reparation  of  a  build- 
ing, IrrespectlTe  ot  tbo  grade  of  their  em- 
ployment or  the  particular  kind  of  aerrlce. 
The  architect  who  snperintenda  the  con- 
struction of  a  building  performs  labor  as 
truly  as  the  carp«iter  who  frames  it,  or  the 
mason  who  lays  tbe  walls;  and  labn*  of  a 
most  Important  character.  •  *  •  The  lan- 
guage quoted  makes  no  distinction  between 
skilled  and  unskilled  labor,  «r  between  mere 
manual  labor  and  the  labor  of  one  who  su- 
pervises, directs,  and  applies  the  labor  of 
others.  The  general  principle  upon  whldi 
the  Hen  laws  proceed  Is  that  any  person  who 
has  contributed  by  bis  labor  or  by  furnish- 
ing materials  to  a  structure  erected  by  an 
ownw  upon  his  premises  shall  hare  a  claim 
upon  the  property  for  his  oompensatl<m.* 
The  claim  of  an  architect  vas  allowed  In 
that  case.  What  was  there  said  seems  emi- 
nently sound,  and  la  equally  applicable  to  the 
Alabama  statute.  An  architect  who  prepares 
the  drawings,  plans,  and  spedflcationB  for  a 
bnllding,  and  superintends  the  erection  lliere- 
of,  may  as  truly  be  said  ta  perfono  labor 
thereon  as  any  (me  who  takes  part  in  the 
work  of  construction.  That  he  is  within  the 
protection  of  the  statute  la  a  proposition 
well  supported  by  adjudications  upon  oilier 
similar  statutes."  Some  courts  hare  held 
tiiat  an  architect  Is  not  oititled  to  a  lien 
even  when  bis  services  cover  both  furnishing 
ot  plans  and  the  sivervlslon  of  construction. 
See  Baeder  v.  Bensberg.  6  Mo.  App.  445; 
Foushee  V.  Grigsby  CEyO  12  Bush,  76.  Tbe 
weight  of  authority  and  reason,  as  already 
stated,  is  against  this  view.  Then  la  a  sharp 
conflict  in  Judicial  opitUcm  as  to  whether  an 
architect  who  merely  tumlshes  plana  and 
specifications  Is  entitled  to  a  Uen.  Upon  this 
we  egress  no  opinion.  The  plaintiff's  con- 
tract in  tbls  case  included  the  supervision 
of  tbe  construction,  and  under  tbe  rule  of 
construction  adopted  by  the  great  majority 
of  tba  courts  under  the  same  or  similar  stat> 
ntes  to  which  we  give  our  adhnenoe  ho  was 
entitled  to  tbe  lien. 
Judgment  affirmed.  All  concur. 


SCOTT  ft  BARRETT  MEROANTII/B  00.  v. 
NELSON  COUNTY  et  sL 

(Supreme  Court  of  North  Dakota.    June  28, 
1905.) 

1.  TaXATIOK— ILLEQAL  SaLB— ACTIIOW  TO  An- 
NUI.. 

A  Statement  in  the  complaint  that  "said 
real  property  was  not  described  in  the  assess- 
ment thereof  purported  to  have'  been  made  in 
said  year"  is,  as  against  a  demurrer.  Insufficient 
to  show  that  the  property  bad  not  been  assessed 

2.  Sahb— Dblinqcent  Taxes. 

The  count?  auditor  was  audiorlsed  to  In- 
dude  In  the  delinquent  tax  aale  of  1897  the 
unpaid  taxes  of  1895,  If  for  any  reason  the 
land  cbarjfed  with  the  latter  taxes  had  not  been 
Bold  therefor  In  1806. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  40, 
Cent.  Dig.  Taxation.  {  1275.] 


S.  Same— RiQBT  TO  Reuev. 

The  complaint  in  an  action  to  annul  a  tax 
sale  alleged  numerous  defects  in  the  tax  pro- 
oeedtnos  prior  to  sale.  Htid,  that  the  defects 
alleged  were  all  either  cured  or  relief  therefrom 
Urred  hr  secUon  1263,  Rev.  Codes  1899. 
(Syllabus  by  tiie  Court) 

Appeal  from  District  Courts  N^son  Comi- 
ty; Charles  J.  Flsk,  Judge. 

Action  by  the  Scott  A  Barrett  Mercantile 
Company  against  Nelson  county  and  Henry 
Telander,  auditor.  Judgmwit  for  plain tl  IT, 
and  defoidanto  appeal.  Bevosed. 

George  D.  Kelly,  tor  appellants.  Fred  A. 
Kelley  and  Scott  Bex,  for  req^ndent 

ENOERUD,  J.  This  la  an  anieal  fnmi  an 
order  overruling  a  demurrer  to  the  comi^aint. 
The  county  of  Nelson  and  Uie  auditor  ot 
that  county  are  tbe  only  parties  defendant. 
The  complaint  alleges  plaintUTa  ownership 
of  a  town  lot  in  the  vUlage  ut  I«kota,  and 
continues  as  follows: 

'^(4)  That  taxes  were  attempted  to  be  lev- 
led,  assessed,  and  chained  against  said  real 
estate  for  the  year  1895  by  tbe  state  of 
North  Dakota,  Nelson  coun^,  and  the  vil- 
lage of  Lakota.  That  the  texes  attempted  te 
be  levied  In  said  year  by  the  state  of  North 
Dakota  were  levied  iq>on  a  percentage  basis, 
and  not  In  a  sp^Kdflc  amount  The  tax  at- 
tempted to  be  levied  by  Nelson  coun^  was 
not  based  upon  an  Itemized  stetement  of 
the  county  expenses  for  the  ensuing  year. 
The  tax  attempted  to  be  levied  by  the  village 
of  Lakota  In  said  year  was  greatly  in  ezcew 
of  the  amount  which  the  corporate  authori- 
tlea  of  such  village  had  power  to  levy.  That 
tbe  tax  attempted  to  tie  charged  against 
said  real  prop^^  In  said  year  Is  composed 
of  said  illegal  stete,  county,  and  village  tax- 
es aforesaid.  Said  real  property  was  not 
described  In  the  assesamait  thereof  purport- 
ed to  have  been  made  In  said  year,  nor  ms 
Budi  assessment  authenticated  by  Uie  oath 
of  the  assessor.  Tbe  county  board  of  equal- 
isation did  not  equalise  said  taxes.  Bald 
real  property  was  not  offered  tat  sale  and 
was  not  sold  for  fba  payment  ot  tlie  de- 
linquent taxes  of  tbe  year  18«i  at  tbe  time 
required  by  law,  bat  was  offered  Cor  sale 
and  was  in  form  struck  off  and  sold  on  De- 
cember 7,  1897,  to  defendant  Nelson  county, 
and  tex-sale  certificate  No.  840  was  Issued 
therefor,  dated  on  said  day.  That  all  saM 
proceedings  are  a  dood  on  plaintiff's  tlflo 
to  the  said  real  property. 

"(6)  That  more  than  six  years  have  elapsed 
since  the  sale  of  said  land  for  said  taxea 
and  since  the  date  of  said  certificate  at  sal& 
That  possesion  of  said  real  property  has 
never  beei  teken  by  defendant  Nelson  conn- 
ty,  nor  have  proceedings  to  obtain  possession 
thweof  ever  been  Instituted,  nor  has  any 
deed  therefw  been  executed  or  d^lvered  to 
it  That  defendant  Nelson  county  Is  now 
about  to  teke  out  a  tax  deed  based  on  tiie 
aforesaid  illegal  taxA  and  the  moceedlngs 
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bad  to  ^force  the  collection  of  the  wuan, 
and  to  that  end  a  notice  of  expiration  of 
the  period  of  redemption  has  been  Issned 
under  the  hand  and  seal  of  the  defendant 
Telander,  a  copy  of  which  is  hereto  attach- 
ed, mariced  'A,'  and  made  a  part  hereof. 
«    •  • 

"(6)  That  unless  restrained  and  enjoined 
from  so  doing,  defendant  Telander,  at  the 
Instance  and  request  of  defendant  Nelson 
county,  win  execute,  acknowledge,  and  de- 
liver to  said  defendant  a  tax  deed  of  said 
real  property  based  on  the  aforesaid  illegal 
taxes,  and  the  Irregular,  defective,  and  void 
proceedings  had  to  enforce  collection  of  the 
same,  and  on  the  said  outlawed  tax-sale  cer- 
tificate, and  said  defendant  Nelson  county 
will  receive  and  accept  such  tax  deed;  and 
that  the  same,  if  executed  and  delivered, 
will  further  seriously  cloud  and  Impair  plain- 
tiff's title  to  said  real  property. 

"Wherefore  plaintiff  prays  that  said  pre- 
tended taxes  and  all  proceedings  had  to  en- 
force the  collection  thereof  he  adjudged  and 
decreed  to  be  void;  that  the  cloud  on  plain- 
tiff's  title  to  said  real  property  occasioned 
thereby  be,  by  the  judgment  and  decree  of 
this  court,  removed;  that  the  defendant 
Henry  Telander,  as  county  auditor  of  said 
Nelson  cotmty,  and  his  successors  in  office, 
be  perpetually  restrained  and  enjoined  from 
executing,  acknowledging,  and  deHverlng  any 
tax  deed  of  said  real  property  based  on  the 
taxes  aforesaid;  that  during  the  pendency 
of  tbis  action,  and  until  the  final  determina- 
tion thereof,  the  said  Telander  be,  by  the 
order  of  this  court,  restrained  and  enjoined 
from  executing,  acknowledging,  and  deliver^ 
Ing  a  tax  deed  of  said  real  property;  that 
plaintiff  have  snch  other  and  further  relief 
as  the  nature  of  its  cause  may  require;  and 
that  it  recover  of  defendant  Nelson  county 
Its  costs  and  (Usbursements  hneln." 

We  think  the  demorrer  ought  to  have  been 
sustained  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  levy  of  state  taxes  by 
percentage  was  valid.  Fisher  v.  Betts,  12 
N.  D.  197,  96  N.  W.  132,  The  absence  of  an 
Itemized  statement  as  a  basis  for  the  county 
levy  was  an  irregularity,  which  the  Legisla- 
ture could  cure,  and  that  defect  was  cured  by 
the  provisions  of  section  1203,  Bev.  Codes 
1899.  Every  defect  complained  of  in  para- 
graph 4  of  the  complaint,  except  the  alleged 
defective  assessment,  Is  one  that  was  either 
cured  or  barred  by  virtue  of  the  provisions 
of  section  1263,  no  objection  having  been 
made  before  sale. 

Tbte  want  of  an  assessment  could  not  be 
cured  or  barred  by  the  sale,  bat  the  allega- 
tions of  the  complaint  are  Insnfflclent  as 
against  a  demurrer  to  show  that  there  was 
no  assessment  It  Is  admitted  by  the  allega- 
tion that  there  was  an  "assessment  therectf 
purported  to  have  been  made  In  said  year," 
but  it  is  said  that  the  property  was  not  de- 
scribed therein.  One  part  of  this  allegatloD 
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Is  contradictoiT  of  the  other  part  There 
could  be  no  assessment  of  the  property  with- 
out a  descriptlcm  of  It  The  construction 
which  the  allegation  bears  Is  that  the  prop- 
erty was  Insufficiently  described  In  the  as- 
sessment rcdl.  The  allegation  must  be  con- 
strued against  the  pleader  on  demurrer.  So 
construed,  It  Is  clear  that  It  states  a  mere 
legal  conclusion  on  the  part  of  the  pleader. 
The  fact  that  the  land  was  not  sold  in 

1896,  but  was  sold  at  the  annual  sale  In 

1897,  Is  no  ground  for  objection.  We  think 
it  Is  clearly  the  meaning  and  Intent  of  the 
1897  revenue  law  that  the  auditor  shall  in- 
clude in  the  annual  sale  for  delinquent  taxes 
not  only  the  unpaid  taxes  of  the  next  pre- 
ceding year,  but  also  the  taxes  for  any  pre- 
ceding year,  if  for  any  reason  the  lands 
charged  therewith  had  not  been  previously 
sold  therefor.  Bev.  Codes  1809,  {{  1259, 1270, 
1283. 

Chapter  165,  p.  220,  Laws  1901,  amending 
section  1269,  Rev.  Codes  1899,  relating  to  the 
rights  of  purchasers  at  tax  sales,  and  re- 
quiring that  such  purchasers  shall  take  pos- 
session or  procure  deeds  within  six  years 
from  the  date  of  the  sale,  or  within  one 
year  aft^  the  act  took  effect  If  the  sale 
had  been  made  more  than  five  years  before 
the  passage  of  the  act  has  no  application  to 
sales  to  the  state  or  county,  where  the  rights 
of  the  latter  had  not  been  assigned.  It  can- 
not be  pretended  that  the  Legislature  had 
any  such  Intention,  and,  altbough  tue  state 
or  county  might  be  termed  a  purchaser  at  a 
tax  sale,  it  is  too  clear  for  argument  that  the 
word  "purchaser,"  as  used  In  section  1269, 
as  amended,  refers  only  to  private  persons 
or  corporations  holding  tax-sale  certificates. 
The  complaint  In  our  opinion,  does  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  any 
relief,  and  the  demurrer  should  have  been 
sustained  for  that  reason. 

We  do  not  wish  to  he  understood  as  hold- 
ing or  Intimating  that  any  notice  of  expira- 
tion of  redemption  or  a  tax  deed  was  neces- 
sary in  order  to  cut  off  plaintlfTs  rights  in 
the  land  and  to  pass  the  title  to  the  county. 
We  express  no  opinion  on  the  point,  because 
a  discussion  of  that  question  is  not  neces- 
sary to  the  disposition  of  the  case.  If  the 
redemption  notice  and  deed  were  unneces- 
sary, they  work  no  prejudice  to  plaintiff. 

The  order  appealed  from  Is  reversed,  and 
the  cause  remanded  tor  farther  proceedings.. 
AU  concur. 


STBTBNS  V.  HTBRS. 
(Supreine  Court  of  NorUi  Dakota.    June  27, 
1905.) 

1.  Appxal— Review  of  Evidbncb  — SPBcin- 
CATiON  IN  Statement. 

The  specification  contained  In  appellant's 
Btatement  of  case  and  set  out  in  the  opinion 
calls  for  a  legal  conclusion,  and  not  the  deter- 
mination of  a  question  of  fact  and  does  not 
therefore,  authorize  a  review  of  the  evidence 
mider  section  6630.  Rev.  Codes  1899. 
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2.  FBAUDT7I.EITr  CONTETANCE— InTKKT. 

Under  our  statute  (Bection  5065,  Rev.  Codes 
1899)  a  fraudulent  intent  will  not  necenarily 
be  condnalvely  presumed  as  a  matter  of  law 
from  the  fact  that  a  coiiTe3[atice  was  made 
without  a  valuable  conslderatioD,  and  by  one 
wbo  was  at  the  time  inaolvoit.  Under  the 
above  section  the  intent  ia  a  qnestion  <tf  fact, 
and  not  of  law. 

[Ed.  Note. — For  eases  In  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Convinces,  |  987.] 

3.  Same— Absbrcb  or  Considebation— Pihd- 

INOS. 

The  absence  of  a  valuable  consideration 
and  the  insolvency  of  the  grantor  are  eviden- 
tiary, and  not  ultimate,  facts,  and  will  not, 
when  embodied  in  additional  findings,  control 
an  express  finding  that  a  transfer  waa  made 
without  fraudulent  intent. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Grand  Forks 
County;  C.  J.  Flsk,  Judge. 

Action  by  Kena  Stevens  against  Charles  A. 
Myers.  Judgment  for  plaintilt  and  defend- 
ant appeals.  Affirmed. 

W.  J.  Bfayer,  for  appellBnt  Qvj  0.  H. 
Corliss,  for  respondent 

YOUNG,  J.  The  plaintiff  brought,  this  ac- 
tion to  quiet  title  to  an  undivided  one-fourth 
interest  in  480  acres  of  land  situated  In 
Grand  Porks  county,  which  was  conveyed  to 
her  by  her  husband.  Richard  Stevens,  on  Jan- 
uary SO,  1902.  The  adverse  interest  of  tlie 
defendant  arose  through  the  levy  of  a  war- 
rant of  attachment  upon  the  laud  on  April 
13,  1003,  in  an  action  agalust  plalntlCTs  hus- 
band to  recover  damages  for  a  slander  al- 
leged to  have  been  pabllshed  by  him  con- 
cerning the  defendant  on  January  26,  1902. 
The  defendant  alleges  that  the  conveyance 
to  the  plaintlfr,  which  was  made  after  the 
utterance  of  the  alleged  slander,  "was  made 
fraudulently,  and  with  intent  to  cheat  and 
defraud  his  creditors,  and  particularly  this 
defendant,  and  to  prevent  and  hinder  him  in 
collecting  bis  just  claim  for  damages." 
Judgment  was  entered  declaring  the  attach- 
ment proceedings  null  and  void  and  quiet- 
ing title  in  the  plaintiff.  Defendant  bos  ap- 
pealed from  the  Judgment. 

The  statement  of  case,  which  was  settled 
pursuant  to  section  5630,  Rev.  Codes  1899, 
under  which  the  case  was  tried,  specifies  the 
following  question  for  review:  "Was  the 
transfer  of  the  land  here  In  controversy, 
made  by  Richard  Stevens  to  his  wife,  Rena 
Stevens,  the  plaintiff  In  this  action,  fraud- 
ulent as  to  this  defendant,  Cbarles  A.  My- 
ers?" Counsel  tor  plaintiff  contends  that  the 
foregoing  specification  is  Insufficient  to  au- 
thorize a  review  of  the  evidence.  The  con- 
tention must  be  sustained.  Section  5630,  which 
Is  our  only  authority  to  review  evidence  in 
cases  tried  under  that  section,  requires  the 
appellant  to  specify  In  his  statement  of  the 
case  "the  questions  of  fact  that  he  desires 
the  Supreme  Court  to  review,"  unless  he  de- 
sires a  review  of  the  entire  case,  in  which 
event  he  shall  so  specify.  The  appellant  has 
not  demanded  a  review  of  the  entire  case. 


He  specifies  but  a  single  question  for  review, 
and  that.  In  our  opinion.  Is  not  a  qnestion  of 
fact  within  the  meaning  of  the  above  sec- 
tion, but  a  question  of  law.  A  similar  spec- 
ification was  held  Insufficient  In  Salemonaon 

V.  Thompson,  101  N.  W.  320,  13  N.  D.   . 

In  that  case  the  question  specified  was 
whether  a  certain  person  was  a  creditor. 
We  said:  "The  vice  in  this  question  is  that 
it  does  not  present  for  examination  and  de- 
termination on  the  evidence  any  particular 
fact,  but,  on  the  contrary,  calls  for  the  de- 
duction of  a  legal  condnslon  from  Indefinite 
and  unknown  facts.  *  •  •  The  statute 
above  quoted  contemplates  that  the  ipedfi- 
catlon  of  questions  of  fact  for  review  in  this 
court  shall  be  sufficiently  specific  to  enable 
the  respondent  to  determine,  for  the  purpose 
of  amendment,  what  evidence  should  be  in- 
cluded in  the  statement  upon  the  contro- 
verted question  of  fact  One  could  only  con- 
jecture as  to  what  evidence  or  facts  the  ap- 
pellant  would  rely  upon  to  sustain  ber  con- 
tention that  she  was  a  creditor."  We  think 
the  specification  In  this  case  is  insufficient 
for  the  reasons  stated  in  the  case  Jnst  cited. 
It  calls  for  a  legal  conclusion.  A  more  lib- 
eral rule  should  not  be  applied  in  determin- 
ing the  sufficiency  of  a  specification  of  facts 
for  retrial  under  this  statute  than  prevails  In 
testing  the  sufficiency  of  pleadings.  Fraud 
"Is  nevH-  sufficiently  pleaded  except  by  the 
statement  of  the  facts  upon  which  the  charge 
is  based."  See  BUss  on  Code  Pleading,  H 
211,  839,  and  note,  and  cases  dted;  Maxwell 
on  Code  Pleading,  198;  Bump  on  Fraudulent 
Conveyances,  5  28;  9  Encye.  PI.  &  Pr.  686, 
687,  and  688,  and  cases  cited.  Also  Bump 
on  Fraud,  114.  The  appellant  having  failed 
to  demand  a  review  of  the  entire  case,  or  to 
specify  any  particular  fact  tor  review,  we 
are  without  authority  to  examine  the  evi- 
dence, and  all  questions  of  fact  must  be 
deemed  to  have  been  properly  decided. 

The  only  question  before  us,  then,  is  this: 
Do  the  findings  of  fact  sustain  the  conclu- 
sions of  law  and  judgment?  This  question. 
In  our  opinion,  must  receive  an  affirmative 
answer.  The  trial  court  found,  among  other 
things,  "that  the  said  conveyance  was  made 
by  the  said  Richard  Stevens  In  good  faith, 
and  without  any  Intent  on  bis  part  to  de- 
fraud the  defendant  or  any  other  person,  but 
for  the  sole  purpose  of  providing  the  plain- 
tiff with  a  means  of  support  the  said  con- 
veyance beluf  BO  made  by  him  to  plalntifT  on 
the  eve,  and  in  anticipation,  of  the  aban- 
donment of  plaintiff  by  her  said  husband, 
Richard  Stevens,  without  any  just  cause  or 
excuse;  and  that  said  conveyance  was  ac- 
cepted by  this  plaintiff  In  good  faith,  and 
vpithout  any  intent  on  ber  part  to  defraud 
the  defendant  or  any  other  person,  and  with- 
out any  participation  by  plaintiff  In  such  In- 
tent and  without  knowledge  of  any  such 
intent  on  the  part  of  the  said  Richard  Ste- 
vens; and  that  at  the  time  of  accepting  said 
conveyance  this  plaintiff  knew  nothing  of  the 


Digitized  by 


MiniL}. 


SHALQBEN     BED  OLIFF  LUMBSIB  CKX 


631 


defendant  or  his  alleged  claim  for  slander 
asalnat  the  said  Richard  Stevens."  It  will 
be  conceded  tliat  the  above  finding,  standing 
alone  and  nnlmpeacbed,  would  establish  con- 
clusively the  validity  of  the  conveyance.  De- 
fendant seeks  to  avoid  Its  effect  by  referring 
to  certain  additional  findings  which  were 
made  at  his  request,  In  which  the  court 
found.  In  substance,  that  at  the  time  of  the 
execution  of  the  deed  in  question  Richard 
Stevens  was  indebted  to  one  Thomas  Ste- 
vens in  a  sum  exceeding  fl,400;  that  the 
land  conveyed  to  the  plalntlft  was  all  the 
property  he  then  owned  in  this  state,  which 
was  the  place  of  residence  of  himself  and 
wife  on  that  date;  and  that  because  of  such 
transfer  the  defendant  has  been  unable  to 
collect  bis  claim.  It  is  said  that  these  ad- 
ditional findings  present  a  case  of  a  volun- 
tary conveyance  by  an  Insolvent,  and  that 
the  question  of  actual  Intent  with  which  the 
conveyance  was  made  Is  not  material.  In 
other  words,  that  the  law  conclusively  pre- 
sumes an  intent  to  defraud  when  a  voluntary 
conveyance  is  made  by  an  Insolvent  Many 
courts  have  so  held.  A  discussion  of  the 
principles  which  lie  at  the  foundation  of 
these  cases  can  serve  no  useful  purpose.  Our 
statute  in  plain  language  has  laid  down  a 
different  rule,  and,  whether  wise  or  unwise, 
it  Is  our  duty  to  apply  It  Sections  S062  and 
S065,  BO  far  as  material,  read  ai  follows: 
Section  5062:    *1!Ivery  transfer  of  proper^ 

*  *  *  with  Intent  to  delay  or  defraud  any 
creditor  or  other  person  of  his  demands,  Is 
void  as  against  all  creditors  of  the  debtor." 
Section  SOGQ:    "In  all  cases  arising  under 

*  *  *  the  provisions  of  this  chapter,  the 
question  of  fraudulent  intent  is  one  of  fact 
and  not  of  law;  nor  can  any  transfer  or 
charge  be  adjudged  fraudulent  solely  on  the 
ground  that  it  was  not  made  for  a  valuable 
consideration."  It  will  be  noted  tliat  sec- 
tion S052  makes  the  fraudulent  Intent  the 
vital  fact  which  renders  the  conveyance 
void,  end  section  C065  declares  that  "the 
question  of  fraudulent  Intent  is  one  of  fact 
and  not  of  law,"  and  the  latter  section  goes 
further,  and  provides  that  no  transfer  shall 
be  adjudged  fraudulent  solely  upon  the 
ground  that  it  was  not  made  for  a  valuable 
consideration.  This  statute  will  not  permit 
lis  to  hold  that  a  fraudulent  Intent  will  be 
conclusively  presumed  as  a  matter  of  law 
from  the  fact  that  a  conveyance  was  made 
without  consideration,  and  by  one  who  was 
at  the  time  Insolvent;  for  such  a  holding  as- 
sumes that  under  such  circumstances  the 
question  of  latent  is  one  of  law,  and  not  of 
fact,  and  is  directly  in  the  teeth  of  the  stat- 
ute. Tbe  questimi  of  intent  is  always  one 
of  fact  It  must  be  alleged,  proved,  and 
found  In  order  to  avoid  the  transfer.  The 
fact  of  Insolvency  <tf  tbe  grantor  and  the  in- 
adequacy or  total  want  of  consideration  are 
evidence  of  tbe  grantor's  intent  to  defraud, 
but  are  not  c<mclu8ive  evidence.  Tbe  fraud- 
ulent Intent  Is  the  ultimate  fact  in  Isane. 


Insolvency  and  want  of  consideration  are 
evidentiary  facts,  from  which  the  fraudu- 
lent Intent  may  be  inferred.  In  this  case  the 
trial  Judge  found  that  the  conveyance  was 
without  fraudulent  Intent  and  that  Is  the 
ultimate  fact  In  issue,  and  the  finding  Is  con- 
clusive. Tills  finding  is  In  no  way  afFected 
by  the  presence  of  tbe  additional  ^dlngs  as 
to  the  grantor's  Insolvency  and  the  absence 
of  consideration,  for  the  latter,  as  already 
stated,  are  merely  evidentiary.  The  trial 
Judge  might  tiBve  Inferred  a  fraudulent  in- 
tent from  those  facts,  but  be  did  not  do  so, 
but  found  there  was  no  fraudulent  intent. 
That  an  ultimate  fact  in  the  findings  cannot 
be  overthrown  by  the  presence  of  additional 
findings  of  evidentiary  facts  from  which  a 
different  conclusion  might  have  been  drawn 
is  well  settled.  The  ultimate,  and  not  the 
evidentiary,  facts  govern.  If  it  were  not  for 
our  statute,  declaring  that  "tbe  question  of 
fraudulent  Intent  Is  one  of  fact  si^d,  not  of 
law,"  It  might  be  contended  with  good  rea- 
son that  a  voluntary  conveyance  by  an  in- 
solvent should  be  conclusively  presumed  as 
a  matter  of  law  to  have  been  given  with  in- 
tent to  defraud-  Our  statute  forbids  that 
view. 

The  California  statute,  sections  3439  and 
8442,  prior  to  the  amendment  of  1901,  was 
identical  witb  our  sections  6052  and  5055, 
supra.  Tbe  Supreme  Court  of  that  state  has 
held  In  a  series  of  cases  that  under  the  coer- 
cion of  these  provisions  the  question  of  in- 
tent Is  always  a  question  of  fact  and  never 
a  question  of  law,  even  In  case  of  a  volun- 
tary conveyance  by  Insolvents.  Bull  v.  Bray, 
89  Cal.  286,  26  Pac.  873.  IS  L.  R.  A.  676; 
Daugberty  v.  Daugherty,  104  Cal.  221,  37 
Pac.  889;  Knox  v.  Moses,  104  Cal.  502,  38 
Pac.  318;  Bmmons  v.  Barton,  109  Oal.  662, 
42  Pac.  308,  and  cases  cited.  In  our  view, 
no  other  conclusion  is  permlBSlbl&  For  oth- 
er cases  holding  that  such  evidence  Is  pre- 
sumptive, but  not  conclusive,  see  Hyde  v. 
Chapman,  33  Wis.  399;  Barkow  v.  Sanger, 
47  Wis.  600,  3  N.  W.  16;  Hooser  v.  Bunt,  66 
Wis.  74,  26  N.  W.  442;  Jackson  v.  Peek,  4 
Wend.  (N.  Y.)  302;  Seward  v.  Jackson,  8 
Cow.  (N.  T.)  423. 

Judgment  affirmed.  All  concur. 


SHALORBN  v.  RED  CLIFF  LUMBER  GO. 
(Supreme  Court  of  Minnesota.  July  14,  1905.) 
1.  Injubt  to  EicraAxl— Nsauoinoi— Quas- 

TION  TOB  JUBT  —  TUAL  ~  TnW  OF  PBBU- 

I8E8. 

PlalntlfTs  band  was  caught  In  the  shaviDgs 
pocket  of  a  shavingB  baler,  and  was  there 
crushed  by  its  advancing  packer  bar.  Tbe 
charge  as  to  defendant's  oeKligence  was  that  tbe 
loose  roller  over  which  taat  bar  passed  was 
worn  off  from  its  cylindrical  form;  that  Uiere- 
by  a  plate  whidi  passed  over  tiie  bar  as  it  ad- 
vaaced  was  caused  to  Jump  up  and  catch  and 
bold  the  plaintiff's  band  while  down  in  the 
pocket  to  adjust  the  board  oaed  to  evenly  ap- 
ply the  Impact  of  tlte  bar  against  the  abav- 


Digitized  by 


632 


IM  NORTHWESTiDBN  RBFOBTBB. 


IngH.  TTiere  wu  conflict  In  the  erideQce  as  to 
whether  or  not  sndi  Irre^lar  motion  conld 
have  been  produced  by  the  defective  or  tb« 
loose  roller.  These  facts  presented  a  questioD 
for  the  jory  as  to  tiie  defendant's  negligence. 
There  was  oothing  so  complicated  or  nnintdli- 
Bible  about  the  machinery  or  its  operation,  as 
deaerlbed  and  illustrated  on  trial,  to  have  ren- 
dered tt  an  abuse  of  discretion  on  the  part  of 
the  trial  court  to  hare  rinsed  a  yivw  of  Uie 
premises  by  the  jury. 

2.  Sauk  — DEncoTB  m  lUoHXiraBT— Asffoicp* 

TioN  or  Risk. 

Where  the  servant  complained  to  the  mas- 
ter of  a  defective  condition  of  machineiy — in 
this  case,  of  the  loose  roller — and  the  master 
promised  to  correct  sudi  defect,  and  directed 
the  servant  to  continue  his  work  antil  the  re- 
pairs eoold  be  made,  and  the  servant,  tn  xe- 
Uance  upon  raeb  promise,  continued  to  woric 
with  the  defective  {nstmmentallty  without  harm 
for  a  period  of  10  days,  the  danger  was  not  so 
great,  nor  the  risk  so  imminent,  as  to  Impose 
upon  him.  as  a  matter  of  law,  the  assumption 
of  the  risk  involved.  The  qnestion  of  his  cm- 
tribntory  negligence  was  also  for  the  Jurr. 
8.  Damages— Pbbsohaz.  Injusns. 

The  damages  in  this  case  were  not  ex- 
cessive. 

(Syllabus  by  the  Court) 

Appeal  from  District  Coart,  St  Lotds 

Gonntj;  J.  D.  Ensign,  Judge. 

Action  hs  Ernest  W.  Bhalgren  against  the 
Red  Ollfl  Lumber  Company.  Verdict  for 
plaintiff.  From  an  ordw  denying  a  Judgment 
notwithstanding  the  verdict  or  «  new  trial, 
defendant  appeals.  Afflrraed. 

Coryate  S.  Wilson,  for  appellant  How- 
ard T.  Abbott,  for  req^ondent 

JAGOARD,  J.  This  is  an  action  for  per^ 
■onal  Injnries  suffered  by  plaintiff  and  re- 
spondent while  operating  a  macbine  known 
as  a  "BhaTings  baler,"  used  for  the  purpose 
of  pressing  Into  bales  shavingB  conveyed  to 
It  from  the  mill  of  defendant  and  appellant 
That  machine  resembles  the  ordinary  device 
used  for  pressing  bay.  Between  the  baling 
part  and  machinery  part,  and  at  about  the 
center  of  the  press,  was  an  opening  18  inches 
square  and  18  Inches  deep,  known  as  the 
"pocket"  Into  this  the  sbavings  fell  from  a 
spout  leading  down  from  above.  The  open 
space  at  the  bottom  of  the  spont  was  the  top 
of  the  shavings  pocket  After  the  shavingH 
passed  into  this  pocket,  a  board  was  placed 
back  of  them,  and  was  forced  by  a  ram  against' 
the  shavings,  so  as  to  press  them  into  porta- 
ble form.  The  packer  bar  forcing  that  board, 
at  the  end  of  Its  stroke  against  the  board, 
was  substantially  parallel  with  the  press. 
As  It  retreated  its  end  farthest  from  the 
iboard  passed  down  over  a  loose  cylindrical 
roller  attached  to  the  spokes  of  two  wheels, 
and  the  end  of  the  bar  nearest  the  board 
rose  until  at  the  end  of  the  recovery  the  bar 
was  at  an  angle  of  about  45  degrees  with 
the  press.  Aa  the  wheels  proceeded  in  their 
.  revolution,  the  packer  bar  again  rose  on  the 
loose  roller  to  a  position  parallel  with  the 
press,  and  was  pushed  forward  by  links  op- 
erated  by  steam  so  as  to  force  the  bar  against 
.:the  board.   About  tbe  time  the  bar  In  Its 


course  forward  rea<4ied  tbe  opening  at  the 
bottom  of  the  spont  down  which  Uie  shavings 
went  Into  the  pocket  and  which  was  at  the 
top  of  the  pocket  it  struck  a  plate  about  5 
Inches  long,  and  as  wide  as  the  pocket  That 
plate  then  slid  bat^  over  the  bar  as  the  bar 
went  forward.  When  the  bar  returned,  this 
slide  fell  back  until  It  hung  about  right  an- 
gles with  the  press,  thus  forming  one  end  of 
the  pocket  When  the  bar  was  forward  the 
full  length  of  the  stroke,  this  slide  covered 
np  5  Inches  of  the  space  at  the  bottom  of  tbe 
spout  and  at  the  top  of  the  pocket  In  the 
ordinary  operation  of  the  machine,  more  than 
11  inches  of  tbe  18-lnch  space  at  the  bottom 
of  the  spout  and  top  of  the  pocket  was  filled 
by  tbe  plate,  the  width  of  tbe  board,  pro- 
truding shavings,  and  otherwise,  so  that  f 
the  operator's  band  should  be  down  In  tbe 
pocket  as  the  bar  advanced  and  pushed  the 
slide  forward,  the  hand  would  have  less 
than  2  Inches  of  space  through  which  to  be 
extricated  before  It  would  be  caught  by  the 
advancing  bar.  The  plaintiflE  was  in  the  hab- 
it of  putting  his  hand  down  into  the  pocket 
so  as  to  adjust  the  board  before  the  packer 
bar  struck  the  board,  and  of  removing  his 
band  through  this  small  space  in  time  to 
avoid  being  caught  and  crushed  by  tbe  bar, 
and  was  so  doing  at  the  time  he  was  hurt. 
His  hand  was  caught  by  the  plate,  and  was 
crushed  by  the  packer  bar  in  one  of  its  pas- 
sages along  its  slide.  The  Jury  returned  a 
verdict  of  ¥1,995. 

1.  Tbe  negligence  charged  conalsted  of  a 
flattening  of  the  surface  of  the  loose  roller 
over  which  the  packer  bar  revolved.  The 
purpose  of  that  roller  was  to  reduce  friction 
in  the  course  of  the  bar  as  It  rose  and  fell  in 
going  forward  and  in  coming  back  in  its 
stroke,  and  to  support  the  end  of  the  bar 
farthest  from  the  press.  The  roller  was 
about  four  inches  In  diameter.  It  was  worn 
off  atraut  one-sixteenth  of  an  inch  from  its 
cylindrical  form.  The  contention  of  the 
plaintiff  was  that  this  bevel  caused  the  plate 
to  Jump  and  catch  and  imprison  his  band. 
Ordinarily,  when  the  macbine  was  in  perfect 
order,  the  plate  moved  regularly,  and,  ac- 
cording to  plaintlirs  testimony,  did  not  and 
would  not  catch  or  hold  his  hand  while  ad- 
Justing  the  board  in  the  pocket  The  de- 
fendant contended  that  It  was  a  physical 
impossibility  for  this  condition  of  the  loose 
roller  to  have  produced  the  Irregularity  in 
the  motion  of  the  pocket  plate  complained  of, 
or  to  have  caused  tbe  accident  Its  experts 
so  testified.  On  the  other  hand,  there  was 
testimony  on  the  part  of  tbe  plaintiff  that 
the  Jumping  or  Irregular  motion  had  occurred 
in  (act  a  number  of  times  before  and  at  the 
time  of  the  acddent  An  expert  on  his  be- 
half testified  that  the  flattening  of  tbe  roller 
was  calculated  to,  and  naturally  would,  pro- 
duce tbts  effect  The  analogies  of  the  usual 
experiences  with  a  flattened  car  wheel  or 
grindstone  serve  to  Illustrate  the  principle 
and  operation.   In  Tlew  of  the  fiaets  aa  t» 
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the  mai^hlnery  and  of  tbli  testimony,  tiie 
qnegtloii  In  pliTBlcs  was  fairly  for  the  J1117, 
There  la  nothing  In  the  machinery  so  com- 
plicated as  to  have  rendered  it  ImpoaslUe  for 
the  jnry  to  bare  midCTBtood  the  situation,  or 
to  hare  paaaed  proper  judgment  on  the  qnes- 
tlons  presented.  Nor  was  it  an  abase  of  dis- 
cretion on  the  part  of  trial  court  to  have 
refused  to  permit  a  view  of  the  machinery  by 
the  jury. 

2.  It  was  shown  beyond  controTersy  that 
the  plalntUT  complained  to  a  proper  repre- 
sentative of  the  master  of  the  defective  con- 
dition of  the  loose  roller,  and  fully  explahied 
the  situation;  that  the  master,  through  his 
r^resentatlTe.  promised  to  correct  the  de- 
fect, and  directed  the  plaintiff  to  continue 
hlfl  work  until  a  new  roller  should  arrive; 
and  that  the  plaintiff,  in  reliance  on  this 
promise,  continued  to  work  with  the  defect- 
ive Instrumentality  tor  a  period  of  10  days, 
when  the  accident  occurred.  The  rule  Is 
familiar  that  under  such  circumstances  the 
plaintiff  had  a  right  to  rely  upon  the  prom- 
ise of  the  master  to  repair,  unless  the  danger 
of  hie  work  was  so  great,  and  the  probability 
of  injury  so  imminent,  that  a  man  of  ordi- 
nary pmdence  would  not  have  continued  In 
the  employment  It  Is  conceded  that  the 
operation  by  which  the  plaintiff  was  injured 
was  repeated  abont  200  times  a  day  for  each 
of  the  10  days.  In  the  light  of  this  fact  and 
of  the  testimony  as  to  the  nature  of  the 
danger,  the  trial  court  properly  declined  to 
hold,  as  a  matter  of  law,  that  the  plaintiff 
assumed  tue  risk. 

S.  The  same  reasoning  exonerates  the 
plaintiff  from  being  guilty  of  contributory 
negligence,  as  a  matter  of  law,  after  the 
promise  to  repair.  In  view  of  his  knowledge 
of  the  abnormal  danger,  a  greater  degree  of 
care  might  well  have  been  required  of  him 
than  If  he  had  not  known  of  the  defect 
Meador  v.  L.  8.  &  M.  S.  By.  Co.,  13S  Ind. 
290,  S7  N.  E.  721,  46  Am.  8t  Rep.  384;  Jones 
v.  New  American  File  Co.,  21  R.  I.  125,  42 
Atl.  509.  And  a  request  on  the  part  of  the 
defendant  to  the  court  to  charge  the  Jury  to 
that  effect  wonld  properly  have  been  grant- 
ed. It  by  no  means  follows,  however,  that 
the  court  should  have  taken  the  case  from 
the  Jury  for  this  reason,  nor  for  the  further 
reason  that  the  plaintiff  Is  not  relieved  of 
contributory  negligence  where  bis  own  acts 
are  the  moving  power  which  causes  the  in- 
jury. Schlitz  v.  Pabst  Brewing  Co.,  67  Minn. 
306,  58  N.  W.  188;  Bolton  v.  Ga.  Ry.  Co., 
83  Ga.  669,  10  S.  B.  352;  Gorman  v.  Des 
Moines,  etc.,  Go.  <Iowa)  68  N.  W.  674.  The 
•errant  did  not,  as  a  matter  of  law,  by  his 
own  n^Iigence  in  the  matter  of  using  an 
Instrumentality  known  to  he  defective,  bring 
Injury  upon  himself.  He  was  performing 
his  work  in  the  usual  and  customary  way, 
and  m  a  manner  In  which  for  10  days  no 
accident  had  occurred.  Nor  was  the  plaintiff 
guilty  of  contributory  negligence  because  he 
did  his  work  In  a  dangerous  way,  under  dr* 


enmstances  which  permitted  him  to  do  it  in 
a  safe  way,  because  he  did  not  use  a  lever, 
which  was  near,  to  stop  the  machine,  and 
thereby  enable  him  to  adjust  the  board  while 
the  machine  was  not  In  motion.  There  was 
testimony  to  the  effect  that  this  wonld  have 
been  Impracticable.  In  order  so  to  do,  ac- 
cording to  some  testimony,  it  would  have 
been  neceaaary  to  have  used  a  crowbar  or 
hammer  to  make  the  lever  perform  Its  func- 
tion. Moreover,  the  necessary  stopping  of 
the  machine  would  have  decreased  Its  effi- 
ciency from  one-third  to  one-half.  In  the 
light  of  all  the  circumstances,  the  court  prop- 
erly submitted  the  matter  to  the  Jury. 

4.  Counsel  for  defendant  very  earnestly 
contends  that,  allowing  $312  for  special  dam- 
ages, $1,688  was  awarded  for  pain  and  suffer- 
Ing  for  an  Injury  which  was  not  clearly 
shown  to  be  permanent  He  dtes  Gahagan 
V.  Aermotor  Co.,  67  Minn.  252,  69  N.  W.  914, 
In  which  this  court  held  a  verdict  of  $1,800 
excessive  for  an  amputation  of  the  ends  of 
two  middle  fingers  which  had  been  crushed. 
In  the  present  case,  when  the  plaintiff's  hand 
was  taken  out  his  wrist  was  almost  at  a 
right  angle.  The  right  hand  was  cut  from 
the  point  of  the  thumb  through  the  fleshy 
portion  of  the  hand,  and  across  the  wrist  to 
the  opposite  side  of  the  hand,  and  was  cut 
or  cracked  open  between  the  thumb  and  fin- 
ger so  that  the  flesh  on  the  Inside  of  the 
hand  was  loose  and  severed  from  the  boue. 
The  cords  of  the  wrist  which  control  the 
fingers  were  cut  in  two.  When  the  plaintiff 
reached  the  doctor's  office  he  was  put  under 
an  aneesthetic.  The  cords,  arteries,  and 
flesh  were  sewed  up.  Plaintiff  was  unable 
to  sleep  for  a  long  time  on  account  of  the 
consequent  extreme  pain.  Tbere  was  testi- 
mony to  the  effect  that,  despite  a  very  skill- 
ful surgical  operation,  he  had  no  or  little  use 
of  his  two  fingers,  which  were  without  feel- 
ing and  appeared  to  be  deed.  The  fingers 
could  not  be  straightened  back,  and  the  large 
finger  of  the  right  hand  pulled  in  to  the 
wrist  at  nearly  right  angles,  and  was  held 
there  by  reason  of  the  shortening  of  the 
cord,  and  of  the  attachment  of  the  muscles 
to  the  cord  or  to  the  callous,  and  his  whole 
arm  and  shoulder  were  sore  and  pained  him 
on  account  of  the  injury.  Prior  to  the  acci- 
dent he  had  been  a  good  penman.  After  It 
he  could  not  write  with  certainty.  It  was 
possible,  and  there  was  testimony  to  the  ef- 
fect that  the  hand  would  never  quite  right 
Itself;  that  the  adhesions  of  the  bruised  and 
crushed  tendons  would  always  leave  some 
stiffness  In  the  hand.  Tbe  learned  trial 
Judge  said:  "Knowing  the  high  character  of 
the  men  who,  as  a  Jury,  rendered  the  verdict 
herein,  and  having  confidence  in  their  ability, 
impartiality,  and  integrity,  I  do  not  feet  that 
I  have  a  right  to  interfere  with  the  verdict" 
We  cannot  say  that,  under  the  circumstan- 
ces, he  cdiould  have  held  the  verdict  to  be  ex- 
cessive. 

Oh  There  ero  ft  number  <^  othw  asslgnr 
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ments  of  error,  including  rulings  of  tbe  court 
at  tbe  trial,  especially  on  tbe  admlsalon  of 
evidence.  After  careful  examination  and 
consideration  of  tbem  all,  we  are  of  opinion 
tbat  tbe  trial  court  properly  denied  defend- 
ant's motion. 
Order  appealed  from  Is  affirmed. 


BBRAIAN  T.  GOSGROVa  et  al. 
(Supreme  Court  of  Minnesota.   Jane  SO,  19(K!.) 

1.  State  AoBzonLTUBAL  SocmiBa— Ofpiobbs 

— LTABILITT  K>B  FaI^B  IlfPBISONUENT. 

The  State  Agricnltural  Society,  as  a  de- 
partment of  the  state  government,  and  Its  offi- 
cers and  board  of  managers,  as  public  officials, 
are  exempt  from  liability  for  suits  for  false  im- 
prisoDment  Berman  v.  State  Agricultural  So- 
ciety (Minn.)  100  N.  W.  732,  followed. 

2.  CONSTITDTIOKAL  LAW— TITLE  OF  ACT. 

The  title  to  chaoter  126,  [>.  170,  Laws  1903, 
sufficiently  sets  forth  the  sobject-matter  of  the 
subsequent  provisions  thereof,  and  does  not  per- 
tain to  more  than  one  subject. 
8.  State  Aobicttltubai.  Sooibtt— Oboaniza- 
Tion— Attack. 

The  constitntionality  of  the  law  organiz- 
ing tbe  State  Agricultural  Society  is  not  open 
to  attack  in  a  private  action  for  damages, 
4.  Pleading — Waives. 

Plaintiff,  having  consented  to  submit  cer* 
tain  matters  on  affioavits  that  should  properly 
have  been  raised  by  answer,  will  be  deemed  to 
have  waived  the  method  of  procedure. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Henn^ln 
County ;  David  F.  Stmpaon.  Judge. 

Action  by  Aaron  Berman  against  C  N.  Oob- 
grove  and  othcars;  From  an  order  dlsmiaslng 
tbe  action,  pl^titt  appeals.  Affirmed. 

F,  C.  HefFron,  for  appellant  Douglas  A 
Orlggs,  for  respondents. 

JAGQARD,  J.  The  plaintiff,  In  bis  com- 
plaint, alleges  false  Imprisonment  wblle  a 
visitor  at  tbe  State  Fair.  He  charges  that  all 
the  persons  named  as  defendants,  except 
Orlggs  and  Benvall,  were  respectively  officers 
and  members  of  tbe  board  of  managers  of 
tbe  State  Agricultural  Society,  a  private  cor- 
poration. All  tbe  defendants  except  said 
Griggs  and  Renvall  appeared  specially,  and 
moved  to  vacate  and  set  aside  the  pret^ded 
service  of  tbe  summons  and  tbe  complaint 
upon  them,  and  to  dismiss  tbe  action,  upon 
the  ground  that  tbe  said  defendants  were 
representative  and  executive  officers,  and 
therefore,  in  law,  a  part  of  the  state  of  Min* 
nesota,  aod  claimed  the  exemption  of  the 
state  of  Minnesota  from  liability  for  tort 
Tbe  court  granted  an  order  to  show  cause 
why  tbe  pretended  swrlce  of  the  summons 
and  complaint  sbould  not  be  set  aside,  as  to 
tbe  moving  parties,  and,  upon  bearing,  grant- 
ed tbe  motion  to  set  aside  tbe  pretended  serv- 
ice and  dismissed  tbe  action  as  to  the  mov- 
ing defendants.  The  plaintiff  appealed  to 
this  court  from  that  order. 

1.  The  State  Agricultural  Society  was  orig- 
inally «  private  corpwation.   Chapter  142,  p. 


198,  Laws  1883 ;  sections  2952-2974,  Oen.  St 
1894 ;  chapter  29,  p.  46,  Laws  1876 ;  Lane 
Minnesota  State  Agricultural  Society,  62 
Minn.  175,  64  N.  W.  382,  29  L.  R.  A.  708.  Ev- 
ery act  having  reference  to  tbe  Minnesota 
State  Agricultural  Society  was  expressly  re- 
pealed by  section  27,  c.  126,  p.  178,  Laws 
1903.  In  Berman  v.  State  Agricultural  So- 
ciety (Minn.)  100  N.  W.  732,  upon  a  complaint 
substantially  identical  with  that  here  pre- 
B^ted,  in  an  action  brought  by  a  man  with 
tbe  same  name  as  that  of  plaintiff  here,  this 
court  held  that  the  State  Agricultural  Soci- 
ety became  a  d^artment  of  the  state,  and. 
Immune  from  suits  of  this  character;  that 
the  question  of  tbe  legality  of,  the  transfer 
of  tbe  original  society,  and  Its  acceptance 
by  tbe  state,  Is  not  open  to  attack  in  a  private 
action,  but  can  be  inquired  into  only  by  the 
original  society  or  tbe  state  on  a  quo  war- 
ranto; and  that  the  act  is  not  subject  to  tlie 
objection  tbat  it  is  special  or  class  legislation. 
Accordingly  the  validity  of  the  transfer  by 
the  original  society  and  its  acceptance  by  the 
state  Is  established. 

2.  For  the  first  time  the  point  is  made  that 
the  true  subject-matter  of  chapter  128,  p 
170,  Laws  1903,  is  not  expressed  or  ev^  hint- 
ed at  In  Its  title,  and  tbat  tbe  title  embraces 
more  than  one  subject  That  title  reads: 
"An  act  to  reorganize  and  r^ulate  the  affairs 
and  management  of  the  State  Agricultural 
Society  and  State  Fair,  so-called,  approprlat- 
;ag  money  therefor  and  re-raactlng,  codify- 
ing and  amending  the  laws  relating  thereto, 
providing  for  grounds  upon  which  the  same 
is  to  be  held  and  the  conveyance  thereof  to 
the  state  and  tbe  governance  and  control 
thereof,  prohibiting  the  use  or  disposition  of 
Intoxicating  liquors,  and  providing  generally 
for  the  protection,  safety,  health  and  comfort 
of  the  public,  at  and  upon  said  grounds,  and 
in  the  vicinity  thereof."  An  examination  of 
the  subsequent  provisions  of  the  law  in  ques- 
tion demonstrates  that  there  Is  no  merit  in 
tbe  appellant's  contention.  Tbe  title  sets 
forth  speclflcaliy  the  subject-matter  of  the 
subsequent  provisions  of  tbe  law.  It  pertains 
consistently  to  one  subject  Merchants'  Nat. 
Bank  v.  City  of  Bast  Grand  Forks  (Minn.)  102 
N.  W.  703,  704.  It  Is  no  objection  to  it  that, 
as  a  legal  result  the  society  enjoys  immunity 
from  liability  for  torts. 

3.  Appellant  urges  with  much  force  grounds 
for  holding  tbe  law  organizing  the  respondent 
tmconstltutional  which  were  not  presented  to 
or  considered  by  this  court  in  Berman  v. 
State  Agricultural  Society,  supra.  These  ad- 
ditional objections  are  determined  by  the  rule 
there  laid  down,  viz.,  that  the  l^ality  of 
these  provisions  is  not  open  to  attack  In  a 
private  action  for  damages. 

4.  The  court  is  also  asked  to  overrule  por- 
tions of  Berman  v.  State  Agricultural  Soci- 
ety. No  new  principle  or  authority  was  ad- 
duced by  the  appellant  to  lead  the  court  to 
now  change  the  principles  there  announced 
after  careful  and  deliberate  cmuideratlou. 
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5.  The  final  contoitlon  of  tbe  ai^Ilant  is 
that  the  matters  raised  by  the  complaint  and 
order  to  show  cause  could  not  be  heard  and 
decided  by  motion.  These  pertain  to  (1)  the 
«xistence  or  nonexistence  of  a  private  corpora- 
tion ;  (2)  whether  certain  acts  charged  in  tbe 
complaint  were  committed  by  private  parties 
■or  by  allied  officers  of  the  state.  It  is  in- 
sisted with  much  force  that  these  were  ques- 
tions of  proof  and  fact,  which  should  not  be 
beard  npon  motion,  but  which  should  have 
been  raised  by  answer,  and  then  decided. 
However,  in  point  of  fact,  the  moving  defend- 
ants interposed  affidavits  concerning  these 
matters,  and  the  plaintiff  filed  counter  afflda- 
Tlts.  The  plaintiff,  having  consented  to  the 
method  of  dl^sltlon  here  appearing,  is  not 
in  position  to  maintain  this  objection. 

Oidtt  afflrmed. 


In  re  STBAUCH'S  ESTATE. 
STRAUGH  T.  UHLER. 
■{Snpreme  Court  of  Minnesota.  Jnne  SO.  1905.) 

1.  ADianisTBATion  —  Wioow's  Aixowanoi:. 

Under  sectioo  4477.  Gen.  St  1894,  as 
amended  by  chapter  834,  p.  681,  Laws  1903, 
and  section  4493,  Gen.  St.  1884,  the  allowance 
for  support  of  the  family  of  a  deceased  person 
may  be  made  by  the  probate  court  before  the 
return  of  the  Inventory  and  appraisement. 

2.  Saub— ApfbaI/— Tbial  Dk  Novo. 

Upon  an  appeal  from  tbe  probate  court 
from  an  order  making  such  allowance,  the  dis- 
trict court  sbould  try  the  cause  de  novo,  in  the 
same  manner  aa  if  ongiaally  commenced  in  that 
court,  and  not  merely  review  the  proprie^  of 
the  order  appealed  from  upon  Cbe  return  of  the 
probate  court. 
8.'  SAU— EVIOKHOK. 

In  making  such  allowance,  while  some  re- 
gard should  be  had  to  the  situation  in  life  and 

Srevious  manner  of  living  of  the  surviving  fam- 
y,  its  extent  should  be  primarily  determined 
by  the  value  of  the  estate  and  tbe  amount  of 
claims  against  it    Evidence  showing  the  then 
financial  condition  of  the  estate  is  aomissible. 
(BylUbns  by  the  Court) 

Appeal  from  Dtatrlct  Oonrt,  Ramsey  Coun- 
ty; William  Lotils  Kelly,  Judge. 

In  the  matter  of  the  estate  of  John  L. 
Bbranch,  deceased.  From  an  order  granting 
an  allowance  to  his  widow,  Oenevieve 
Strauch,  J.  F.  T7hler,  claimant,  lytpealed 
from  the  probate  court,  and  from  a  Judg- 
ment of  affirmance  he  appeals.  Reversed. 

John  0.  Mangan,  for  appellant  Geoi^e 
C.  Lambert,  tor  respondent 

JA6GARD,  J.  John  L.  Strauch  died  to- 
testate  in  St  Paul  on  June  11,  1904.  Special 
letters  on  bis  estate  were  granted  June  21, 
1904,  to  Eva  G.  Strauch,  his  sister,  who  for 
many  years,  and  op  to  the  time  of  bis  death, 
had  acted  as  his  bookkeeper,  cashier,  and  con- 
fidential clerk,  and  was  Intimately  acquaint- 
ed with  the  nature  of  the  assets.  This  spe- 
cial administratrix  on  July  36.  1904,  made 
and  filed  a  detailed  Inventory  of  the  assets 
of  the  estate,  separating  the  good,  doubtful. 


and  bad,  and,  after  charging  the  doubtful 
and  bad  assets  to  loss  and  gain  account,  and 
deducting  the  same,  stating  the  amount  of 
personal  property  of  the  estate  to  be  $40,- 
800.17.  The  essential  features  of  this  in- 
ventory were  not  embodied  in  tbe  paper 
book,  but  fragments  of  it  were  blended  with 
the  subsequent  account  filed  by  the  admin- 
istratrix July  25,  1904.  In  her  final  account 
filed  July  26.  1904,  the  special  administratrix, 
after  paying  over  $1,747.96  to  tbe  general 
administratrix,  charges  herself  with  other 
personal  property  ready  to  be  turned  over 
to  the  amount  of  $39,009.11.  General  letters 
of  administration  were  Issued  to  Genevieve 
Strauch,  widow  of  deceased,  on  July  11, 
1904.  On  July  26,  1904,  upon  the  widow's 
petition,  and  upon  due  notice  to  appellant's 
counsel,  who  was  present  at  the  hearing, 
and  presented  evidence  on  behalf  of  appel- 
lant the  probate  court  made  Its  order  al- 
lowing the  widow  $200  per  month,  to  com- 
mence July  12,  1904.  This  allowance  was  to 
continue  until  the  estate  sbould  be  fully  set- 
tled, unless  the  estate  should  prove  Insolvent 
in  which  case  the  allowance  should  continue 
for  one  year  from  July  12,  1904.  Thereafter, 
and  on  August  IS,  1904,  appellant  for  the 
first  time  filed  proof  of  his  claim.  On  August 
22,  1904,  he  appealed  to  the  district  court 
from  the  order  of  the  probate  court  making 
the  allowance  to  the  widow.  The  general 
inventory  and  appraisement  were  filed  Oc- 
tober 13, 1904.  The  case  was  tried  on  appeal 
in  the  district  court  The  district  court 
found  as  a  fact  that  the  sum  of  $200  was 
a  reasonable  and  necessary  amount  for  the 
support  and  maintenance  of  said  widow,  con- 
stituting the  family  of  said  deceased,  during 
the  settlement  of  said  estate,  and  that  the 
assets  in  the  hands  of  the  administratrix 
of  said  estate  were  ample  and  sufficient  to 
defray  the  allowance,  subject  to  the  lim- 
itations contained  in  the  order  of  said  pro- 
bate court.  The  order  of  the  probate  court 
was  affirmed  by  the  district  court  Tbe  pres- 
ent appeal  is  taken  from  the  Judgment  en- 
tered accordingly. 

1.  The  probate  court  was  Justified  in 
making  the  allowance  for  the  support  of 
the  family  of  the  deceased  before  the  return 
of  the  inventory  and  appraisement.  Section 
4477,  as  amended  by  chapter  334,  p.  5S1, 
Laws  1903,  provides  in  part  that:  "When 
any  person  dies  possessed  of  any  personal 
estate,  or  of  any  right  or  interest  therein, 
the  same  shall  be  applied  and  distributed  as 
follows:  (1)  The  widow  shall  be  allowed  all 
the  wearing  apparel  of  her  deceased  hus- 
band; hia  household  furniture,  to  be  selected 
by  her,  not  exceeding  in  value  five  hundred 
dollars;  other  personal  property,  to  be  select- 
ed by  her,  not  exceeding  in  value  five  hun- 
dred dollars;  and  such  allowance  shall  be 
made  as  well  when  the  widow  receives  the 
provisions  made  for  her  in  the  will  of  her 
husband,  as  when  he  dies  Intestate.  •  •  * 
(3)  The  widow  or  children*  or  both,  consti- 
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tallng  the  family  of  the  deceased,  shall  have 
each  reasonable  allowance  out  of  the  per- 
sonal  estate  as  the  probata  court  deems  nec- 
essary for  her  and  their  maintenance  during 
the  progress  of  the  aettlement  of  the  estate 
according  to  her  or  their  circumstances, 
which.  In  case  of  an  Insolrent  estate,  shall 
not  be  longer  than  one  year  after  granting 
administration,  or  In  any  case  after  the 
share  of  the  widow  In  the  residue  of  the 
personal  estate  shall  have  been  assigned  to 
her."  Section  4493  provides  that:  "On  or 
after  the  return  of  the  Inventory  and  ap- 
praisement as  provided  In  section  ^ghty- 
fonr,  the  snrrlTlng  husband  or  wife  or  in 
case  the  children  are  minors,  the  guardian, 
shall  petition  the  probate  court  for  the  set- 
ting apart  of  the  homestead  of  the  deceased, 
and  tor  the  allowance  of  the  persona]  prop- 
erty. 9Qch  petition  shall  show  the  rights  of 
the  parties  and  If  made  by  or  for  the  chil- 
dren, their  names  and  ages,  the  description 
of  the  homestead  claimed,  and  a  description 
of  the  personal  property  which  is  desired 
to  be  selected,  and  the  value  thereof,  accord- 
ing to  the  appraisement"  It  Is  to  be  ol>- 
served  that  section  4493  uses  both  words 
"allowance"  and  "selected."  It  is  therefore 
not  entirely  clear  whether  It  requires  that 
the  allowance  for  the  support  of  the  family, 
as  involved  In  this  case,  or  the  selection  of 
fijOO  of  personal  property,  should  be  made 
after  the  return  of  the  Inventory  and  ap- 
praisement It  is  reasonable  to  cionstrue 
It  so  as  not  to  apply  to  the  selection,  at  least 
If  the  construction  were  adopted  that  no 
allowance  for  the  support  of  the  family 
could  be  made  until  after  the  return  of  the 
Inventory  and  appraisement,  the  widow  and 
children  might  be  left  entirely  without 
means  of  support  until  tiie  executor  or  ad- 
ministrator bad  been  appointed,  and  until 
three  months  thereafter  the  inventory  had 
been  made  and  returned,  and  until  there- 
after appraisers  were  appointed,  performed 
their  duties,  and  reported  to  the  probate 
court.  Such  construction  would  Involve 
hardships  which  it  is  the  reasonable  pur- 
pose of  the  statutes,  construed  as  a  whole, 
to  prevent  The  direct  converse  has,  more- 
over, been  the  generally  accepted  construc- 
tion and  practice.  That  cotemporaneous 
exposition  should  be  given  great  weight 
State  V.  N.  P.  R.  Co.  (Minn.)  108  N.  W.  731. 

Accordingly,  before  the  return  of  the  in- 
ventory and  appraisement  the  surviving 
family  Is  entitled  to  apply  for  tbe  statutory 
allowance,  and  the  probate  court  may  prop- 
erly grant  reasonable  provision  for  Its  sup- 
port for  the  statutory  period. 

2.  The  district  court  Improperly  regarded 
the  appeal  ^m  the  probate  court  as  pre- 
senting the  controversy  whether  tbe  probate 
Judge  abused  his  discretion  in  making  the 


allowance.  The  qnesttons  presented  by  the 
appeal  to  the  district  court  were  not  to  be 
determined.  like  questions  arising  on  certi- 
orari, upon  the  return.  The  probate  code 
(Section  4672.  Gen.  8t  1894)  provides  that 
'*wben  such  cause  [the  appeal  from  the  pro- 
bate court]  Is  placed  upon  the  calendar,  tbe 
court  shall  hear,  try  and  detwrnlne  the  same 
in  the  same  manner  as  if  orl^ally  com- 
menced In  the  district  court"  The  duty  of 
the  district  court  was  therefore  not  to  de- 
termine wbethtt  the  probate  court  abused 
its  discretion,  but  to  try  the  case  anew,  and 
to  determine  the  allovrance  to  be  made,  in 
the  exercise  of  its  own  Judgment,  after  a 
complete  trial  de  novo  on  the  merits. 

3.  The  district  court,  consistently  with 
its  theory  of  appeal,  sustained  the  order  al- 
lowing |200  a  month  to  the  widow,  with  the 
restrictions  previously  set  forth.  Upon  the 
record  In  tbe  probate  court,  this  was  a  Just 
and  proper  order,  but  a  materially  different 
state  of  facts  was  presented  to  the  district 
court  The  appellant  there  ofFered  the  in- 
ventory and  appraisement,  showing  a  total' 
appraised  value  of  $0,604.32.  This  was  re- 
ceived without  objection.  Appellant  offered, 
but  was  not  allowed,  to  prove  tbe  exist- 
ence of  debts  In  excess  of  $13,000.  The  ex- 
elusion  of  this  evidence  was  error.  It  ia 
true,  these  clalmq  had  not  been  passed  upon 
or  allowed  by  the  probate  court  The  stat- 
ute, however,  as  has  been  previously  stated, 
contemplates  an  Immediate  allowance  for 
the  support  of  tbe  family  of  tbe  deceased, 
without  waiting  for  the  final  results  of  the 
necessarily  deliberate  processes  of  Judicial 
determination  by  the  probate  court  It  ex- 
pressly provides  tiiat  even  If  the  estate  he 
Insolvent  an  allowance  may  be  made  for  the 
period  of  one  year.  The  extent  of  that  allow- 
ance must  be  determined  primarily  by  the 
value  of  tbe  estate.  Due,  bnt  not  controlUng, 
regard  should  be  had  as  to  the  situation  In 
life  and  previous  manner  of  living  of  the 
widow  or  children,  for  family  expenditures 
must  be  adapted  to  the  resources  of  the 
estate.  It  would  be  gross  injustice  to  permit 
such  an  allowance  to  confiscate  tbe  estate, 
ond  In  effect  rob  its  creditors.  Accordingly, 
where,  as  in  this  case,  the  claim  is  made 
that  the  estate  Is  Insolvent  the  allowance 
should  be  made  with  proper  reference  to  tbe 
facts,  as  far  as  the  same  can  be  ascertained, 
without  undertaking  to  finally  adjudicate 
either  the  value  of  the  property  or  the  valid- 
ity of  the  claims. 

The  Judgment  of  the  district  court  is  ac- 
cordingly reversed,  and  the  case  remanded, 
with  direction  to  try  it  upon  the  merits,  and 
to  make  such  order  as  the  proof,  in  the  judg- 
ment of  that  court,  requires,  and  thereupon 
to  remand  the  case  to  the  probate  court  li> 
accordance  with  section  4676,  Gen.  Bt  1894. 
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STATE  T.  DELAMATBR. 

(Supreme  Court  of  South  Dakota.    Aof.  22, 
1905.) 

1.  iKTozicATiHa  LnjuoBS— Yiounon  of  Li- 
asvaK  Law. 

Bev.  Pol  Code,  t  S834,  reqaires  the  par- 
meot  In  each  conn^  in  which  the  bpBiness  u 
done  of  a  license  on  the  baalneai  of  selMng  or 
oSerins  for  sale  intozicatins  liquors  b;  a  trav- 
eling saleeman.  8eeti(Hi  2^  makes  it  an  of- 
fense to  so  sell  withoat  a  license.  Section  2862 
makes  all  pCTons  ensaged  In  such  unlawful  sell- 
ing, whether  as  owner  or  employe,  equally  liable 
as  principals  HHd,  there  was  a  violation  of 
the  statute  tqr  a  traveling  salesman  for  liquor 
dealers  havliik  their  place  of  bo^ess  in  an- 
other state,  where  he,  within  the  sUte,  solicited 
orders  for  liquor,  though,  according  to  their 
conditiona,  thev  were  forwarded  to  the  dealers 
subject  to  thev  approval,  and  the  liquor  waa 
delivered  to  the  poiduuwi  oobride  the  atate  on 
board  the  cars. 

2.  SAlCX-~CONBTTrDTIORA&  ZiAW— IlimSTATI 
COUHEBCE  CUUBK. 

The  interstate  commeree  clause  of  the  fed- 
eral Constitntlon  Is  not  contravened  hj  Bev. 
PoL  Code.  U  2^  2^  2862,  making  it  an 
offense  (or  a  traveling  aaleaamn  to  take  orders 
for  intoxicating  liquor  without  a  license. 

Haner,  J.,  dissenting. 

Brror  to  Circalt  Court,  Potter  Oonnty. 

Jay  Delamater  was  convicted  of  a  viola- 
tion of  the  liquor  laws,  and  brings  errw. 
Affirmed. 

Lee  Stover,  for  plaintiff  in  error.  Pbllo 
Hall,  Atty.  OoL,  and  6.  If.  Howard,  State*! 
At^.  (Anbrej  iMwnoKB,  ot  couiuel),  tor  the 
Statok 

HANBY.  J.  The  evidence  upon  whldi  the 
defendant  was  convicted  la  conceded  to  have 
eatabllataed  the  following  facts:  "EtRt  the 
defendant,  Jay  Delamator.  la  now,  and  was 
on  the  10th  day  of  February,  A.  D.  190^  a 
traveling  aaleaman  employed  by  Lewla  L. 
Metzger  &  Co..  and  that  the  said  Lewis  L. 
Metzger  &  Co.  are  reaidrats  of  the  city  of 
St  Paul,  In  the  state  of  Minnesota,  and  that 
the  said  Lewis  L.  Metsger  A  Co,  have  their 
place  of  business  at  ttie  aaid  dty  of  St  Paul, 
and  have  no  place  of  bualnesa  in  the  state 
of  South  Dakota,  and  have  had  no  such  place 
of  business  in  the  said  state  of  South  Da- 
kota. That  on  the  10th  day  of  February,  A. 
D.  1904,  Jay  Delamater,  as  such  employ^, 
was  engaged  as  said  traveling  salesman  in 
soliciting  propoaalB  or  orders  for  said  Lewis 
L.  Metzger  &  Co.  for  the  sale  of  intoxicat- 
ing liquors  in  quantities  less  than  five  gal- 
lons from  cItlZCTS  and  residents  of  and  with- 
in the  county  of  Porter  and  state  of  South 
Dakota,  who  were  not  merchants,  traders,  or 
dealers  in  intoxicating  liquors;  that  on  said 
date  he  solicited  and  requested  proposals  or 
orders  from  Ferdinand  Renner  and  Paul 
Gross,  who  were  not  merchants,  traders,  or 
dealers  in  intoxicating  liquors,  at  and  in  the 
county  of  Potter  and  state  of  South  Dakota, 
soliciting  or  requesting  proposals  or  orders 
from  said  last-named  persons  for  the  sale  to 
them  by  Lewis  L.  Hetxger  &  Go.  of  said  in- 


toxicating  liquors.  That  tbe  said  proposals 
and  orders  were  ^ocured  by  defendant  from 
said  named  persons,  fnrwarded  to  his  prin- 
cipal, the  aaid  Lewis  L.  Metzger  A  Go.,  in 
llie  cHy  of  8t  Paul,  state  of  Minnesota.  At 
•aid  time  no  money  was  paid  by  dther  of 
the  said  persfms  to  said  def«idant  or  to  said 
Lewis  L.  MetEger  ft  Co..  and  said  proposals 
or  orders  were  forwarded  with  the  under- 
standing that  they  were  subject  to  the  ap- 
proval of  said  Lewis  L.  Metzger  ft  Co.,  ana 
that  the  defoidant  had  no  pow«r  or  anthoil* 
ty  to  approve  said  proposals  or  orders,  nor 
to  receive  any  money  thereon.  In  addttlou 
to  being  subject  to  the  approval  of  said  Lew- 
is Lb  MetcgCT  ft  Co.,  said  proposals  or  orders 
were  conditioned  that  the  said  whisky  bo  or- 
dered should  be  delivered  to  the  said  Ferdi- 
nand Renner  snd  Paul  Gross,  hwelnbefore 
named,  f.  a  b.  cars  at  the  city  of  St  Paul, 
in  the  state  of  Minnesota.  That  the  said 
Ferdinand  Renner  and  Paul  Gross,  hereinbe- 
fore named,  were  to  pay  the  freight  from  the 
city  of  St  Paul,  in  the  state  of  Mlnnesote, 
and  w«e  to  make  remittence  of  tbe  purchase 
price  of  said  goods  to  said  Lewis  L.  Metzger 
ft  Co.,  at  the  of  St  Paul,  in  the  state 
of  Bfinnesota.  within  sixty  days  after  re- 
ceipt of  said  liquor  In  said  county  of  Potter. 
That  this  defendant  has  never  paid  any  li- 
cense to  the  comity  of  Potter  or  stete  of 
South  Dakota,  or  to  tbe  treasurer,  or  to  any 
one,  as  required  by  section  2834  of  the  Re- 
vised Political  Code  of  the  year  1803,  of  the 
state  of  South  Dakota,  and  that  the  said  de- 
fendant had  not  then  and  there,  and  has 
nevw,  paid  any  license  or  fee  whatsoever  to 
any  township,  prednct,  town,  or  dty  within 
said  coun^  or  stete;  and  ttiat  said  liquor 
therein  Bold  was  Intoxicating  liquor,  to  wit 
whisky,  and  was  not  a  proprietary  patent 
medicine;  and  that  the  said  defendant  Is  not 
now,  and  never  has  been,  a  Housed  pharma- 
cist under  the  laws  of  the  stete  of  South  Da- 
kote." 

Artlde  6,  e.  27,  of  the  Revised  Political 
Code,  relating  to  Intoxicating  liquors,  con- 
tains the  following  provisions:  "In  ail  town- 
ships, precincts,  townft  and  dtles  of  this 
stete  there  shall  be  annually  paid  the  fol- 
lowing license  upon  the  business  of  selling 
or  keeping  for  sale  all  persons  whose 
business  in  whole  or  In  part  consists  In  sell- 
ing or  keeping  for  sale  In  this  state  distilled, 
brewed  or  malt  liquors,  or  mixed  liquors  as 
follows:  •  •  *  Upon  the  business  of  sell- 
ing or  otfolng  for  sale  any  of  the  above  men- 
tioned liquors  at  retail  by  any  traveling  sales- 
man who  solidts  orders  by  the  Jug  or  bottle 
In  lote  of  less  thsn  five  gallons,  two  hundred 
dollars  per  annum.  Said  license  to  be  paid 
in  each  county  In  which  aaid  traveling  sales- 
man does  business  in  accordance  with  the 
provisions  of  section  2836.  *  *  *  All  per- 
sons engaged  In  tbe  selling  or  keeping  for 
sale  of  any  of  the  liquors  mentioned  in  this 
article,  whether  as  owner  or  as  clerk,  agent, 
servant  or  employe,  shall  be  equally  liable- 
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as  prlndpaJs  for  tsj  Tlolatlon  of  the  pro- 
Tistons  of  this  article."  Ber.  Pol.  Codes,  f{ 
2834.  26C2. 

Defendant  contenda:  (1)  Tbat  he  did  not 
violate  the  law;  <2)  that  If  he  did,  it  con- 
flicts with  the  Interstate  commerce  clanse 
of  tbe  fedraal  Constitution,  and  is  invalid. 
"The  Siqireme  Court  of  the  United  States  Is 
the  one  ultimate  Judicial  autbority  on  all 
qoestionB  of  interstate  commerce.  But  as 
has  been  often  pointed  oat,  and  eveai  admit- 
ted the  court  itself,  the  dedslona  of  that 
high  tribunal  bave  been  far  from  uniform, 
and  any  attempt  to  reconcile  all  that  has 
been  said  and  decided  by  It  must  end  in  con- 
fusion. The  difficulty,  If  not  ImposslUUty, 
of  reconciling  all  tbe  decisions  upon  the  sub- 
ject, Is  shown  by  the  extraordinary  nombw 
of  dissenting  opinions  In  the  cases.  Host 
of  tbe  important  decisions  were  rendered 
by  a  divided  court  Still  it  can  safely  be 
said  that  the  differences  of  opinion  tiios 
manifested  bare  not  been  so  much  upon 
fundamental  principles  as  upon  tbe  appli- 
cation of  those  prlndples  to  particular  facts 
and  tbe  construction  of  tbe  various  state 
statutes  which  have  been  undo-  considera- 
tion. The  principles  themselves  are  fairly 
well  settled.  In  view  of  these  facts  the 
Supreme  Oourt  has  said  that  it  would  be  a 
useless  task  to  undertake  to  fix  an  arbitrary 
role  by  which  the  line  separating  tbe  pow- 
ers of  the  state  from  the  exclusive  power 
of  Congress  In  this  regard  must  In  all  cases 
be  located,  and  tbat  it  is  better  to  settle 
each  case  as  It  arises  upon  a  view  of  tbe 
particular  rights  involved."  17  Am.  &  Eng. 
Bncy.  Law,  41.  It  is  therefore  especially 
Important  to  have  the  real  Issues  presented 
by  this  appeal  accurately  defined.  The  na- 
ture of  the  legislation  assailed  is  no  longer 
opra  to  controversy  In  this  court  It  is  an 
exercise  of  the  police  power.  It  Is  regula- 
tion, not  taxation.  State  t.  Buecbler,  10  S. 
D.  156,  72  N.  W.  114.  It  does  not  dlscrim- 
inate  between  resident  and  nonresident  deal- 
ers. All  p«-8ons  whose  business  in  whole 
or  In  part  consiste  in  selling  or  keeping  for 
sale  Intoxicating  liquors  In  this  state  are  re- 
quired to  procure  a  license  before  engaging 
in  such  business.  If  the  defendant  violated 
tbe  law.  It  Is  because  he  was  acting  as  the 
agent  or  employd  of  Metzger  &  Co.,  who 
were  engaged  within  this  state  In  tbe  busi- 
ness of  selling  or  offering  for  sale  such  liq- 
uors at  retail  by  traveling  salesman  who 
solicited  orders  in  lots  of  less  than  five  gal- 
lons. Tbe  power  of  tbe  state  to  Impose  re- 
etralnte  and  burdens  upon  persons  and  prop- 
erty In  conservation  of  the  public  health, 
good  order,  and  prosperity  is  a  power  orig- 
inally and  always  belonging  to  the  states, 
not  surrendered  by  them  to  tbe  general  gov- 
ernment, nor  directly  restrained  by  the  Con- 
stltution  of  the  United  States,  and  essen- 
tially exduslve.  The  power  of  Congress  to 
regulate  commerce  among  the  several  states, 
when  the  subjects  of  tliat  power  are  national 


In  their  nature,  la  also  exclusive.  This  fail- 
ure of  Congress  to  exercise  this  exduslve 
power  in  any  case  is  an  expression  of  its 
will  that  the  subject  shall  be  free  from  re- 
Btrlctlous  or  Impositions  upon  It  by  tbe  sev- 
eral states.  In  re  Babrer,  140  U.  a  MS.  11 
Sup.  Ct  866.  86  Ll  Bid.  572.  That  the  regu- 
latlim  of  tbe  manufacture  and  sale  of  Intoxi- 
cating liquors  Is  a  proper  subject  for  the 
exercise  of  tbe  police  power  is  a  proposition 
wlilcb  baa  nevw  for  a  moment  been  doubted. 
Black,  Intoxicating  Liquors,  i  81.  And  it  is 
now  estebllsbed  beyond  dispute  tbat  such 
liquors  are  legitimate  subjecte  of  Interstate 
commerce.  Leisy  v.  Hardin,  136  U.  a  100, 
10  Sup.  Ct  681,  84  L.  Ed.  128;  Vance  v. 
Tandercook,  170  U.  8.  438,  18  Sup.  Ct  674, 
42  L.  Ed.  1100;  In  re  Bahrcr,  supra.  When 
tbe  Wilson  act  was  adopted  such  liquors 
were  exempted  from  state  regulation  by  op- 
eration of  the  Interstete  commerce  clause 
to  the  same  extent  as  otha  Intimate  arti- 
des  of  commerce.  A  dtisen  of  one  state, 
notwitbstending  the  laws  of  another,  had 
the  right  to  Impwt  Intoxleante  Into  the  lat- 
tBT,  and  there  sell  them  in  the  original  pack- 
ages. Up  to  tbe  point  of  time  when  the 
importetlon  was  sold  or  the  original  i>ackage 
broken  by  tbe  importer,  the  stete.  In  the 
absence  of  congressional  p^misslon,  "had 
no  power  to  interfere  by  seizure  or  any  oth- 
er action  In  prohibition  of  Importetlon  and 
sale  by  the  fordgn  or  nonresident  importer." 
LeIsy  V.  Hardin,  supra.  TbB  Wilson  act, 
which  was  adopted  for  the  purpose  of  al- 
lowing stete  laws  to  operate  on  liquor  sbip- 
ped  from  one  stete  into  another  so  as  to 
prevent  the  sale  of  original  packages  in 
violation  of  tbe  state  laws,  provides  that 
"all  fermented,  distilled,  or  other  Intoxicat- 
ing liquors  or  liquids  transported  into  any 
stete  or  territory,  or  remaining  therein  for 
use,  consumption,  sale,  or  storage  therein, 
shall,  upon  arrival  in  such  state  or  terri- 
tory, be  subject  to  the  operation  and  eftect 
of  the  laws  of  such  stete  or  territory, 
*  *  *  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  In 
original  packages  or  otherwise."  17  Am.  & 
Eng.  Ency.  Law,  298.  By  that  act  Con- 
gress "simply  removed  an  Impediment  to  the 
enforcement  of  the  state  laws  in  respect  to 
Imported  packages  in  their  original  condi- 
tion, created  by  tbe  absence  of  a  specific 
utterance  on  ite  part  It  imparted  no  power 
to  the  stete  not  then  possessed,  but  allowed 
imported  property  to  fall  at  once  npon  ar- 
rival within  tbe  local  Jurisdiction.*'  In  re 
Babrer,  supra.  "Arrival  within  tile  stete," 
as  employed  in  tbat  act  has  been  construed 
to  mean  arrival  of  the  importation  at  Ite 
destination,  and  stete  regulation  attecbes  to 
the  subject  of  an  Interstete  shipment  only 
after  sacfa  shipment  has  been  consummated 
by  tbe  arrival  of  tbe  goods  at  their  desti- 
nation and  their  delivery  to  the  consignee. 
Rhodes  V.  Stete  of  Iowa,  170  U.  S.  412,  18 
Sup.  Ct  664,  4^  L.  Ed.  1088.    A  cmtignee 
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ma.j  recelTe  for  his  own  use  regardless  of 
state  laws.  Vance  t.  Vandercook,  supra.  So 
It  would  seem  that  these  propositions  have 
been  established:  (1)  An  Importer  of  liq- 
uors from  another  state  has  no  right  to  sell 
them  In  the  original  package  or  otherwise, 
except  on  the  terms  prescribed  by  the  Leg- 
islature of  the  state  where  the  sales  are 
made.  (2)  When  Intoxicating  liquors  are 
shipped  from  one  state  Into  another,  they 
■do  not  become  subject  to  any  state  police 
regulation  on  crossing  the  boundaries  of  the 
state  Into  which  they  are  shli^ied,  but  re- 
tain their  character  as  an  artlde  of  Inter- 
state commerce  until  dellrered  into  the  hands 
-of  the  c(Hi8ignee;  but  upon  such  delivery 
they  become  subject  to  such  regulations.  0) 
The  receiver  In  one  state  of  Intoxicating  liq- 
uor sent  from  another  state  has  the  consti- 
tntlonal  right  to  receive  it  for  his  own  ase, 
without  regard  to  any  state  law  to  the  con- 
trary; but  when  received  he  can  dispose  of 
It  in  the  original  package  or  otherwise  only 
on  the  terms  prescribed  by  the  state  statutes. 
Beyond  question  ail  legitimate  subjects  of  la- 
te rstate  commerce,  other  than  intoxicating 
liquors,  may  be  imported  and  sold  by  the 
importer  In  the  <fflglnal  package,  and  no  fea- 
ture of  the  transaction,  from  its  incqjttlon 
to  its  consummation,  is  snbject  to  a  state 
regulati<m  such  as  we  are  considering.  "The 
negotiation  of  sales  of  goods  which  are  In 
another  state,  for  tlie  purpose  of  Introducing 
them  Into  the  state  In  which  the  negotiation 
is  made,  Is  Interstate  commwce."  Bobbins 
V.  Taxing  Dlst,  120  U.  8.  488,  7  Sup.  Ot.  S82, 
30  L.  Bd.  694.  Hence  a  state  statute  which 
requires  that  "each  peddler  or  solicitor  tak- 
ing orders  for  groceries,  clothing,  hardware, 
or  other  mercantile  establishments  shall  imy 
a  license  of  not  less  than  f7&  nor  more  than 
1125  per  year"  in  each  county  in  which  such 
soliciting  is  done  is  clearly  unconstitutional 
when  applied  to  the  case  of  a  traveling  sales- 
man employed  by  a  Minnesota  tailor  In  so- 
liciting orders  for  men's  clothing  to  be  man- 
ufactured In  that  state  and  shipped  to  In- 
dividual purchasers  in  this.  State  v.  Ban- 
kin.  11  S.  D.  144,  76  N.  W.  289.  But  that 
case  and  the  one  at  bar  are  easily  distln- 
guisbable.  In  that  case  the  court  was  deal- 
ing with  a  commodl^  wUch  the  imports 
had  a  right  to  import  and  sell  In  the  con- 
dition in  which  It  was  Imported,  notwith- 
standing the  state  law.  In  this  it  is  dealing 
with  a  commodity  which  the  importer  has 
a  right  to  Import  notwithstanding  the  state 
law,  but  which  he  cannot  sell  within  this 
state,  in  the  original  package  or  otherwise, 
without  conforming  to  the  requirements  of 
the  state  statute.  In  that  case  the  law,  by 
Its  terms,  required  a  license  for  the  mere 
soliciting  of  orders.  In  this  it  only  re- 
quires a  license  of  those  who  engage  in  the 
business  of  selling  or  offering  for  sale  with- 
in the  state.  As  heretofore  suggested,  this 
law,  when  properly  construed,  does  not,  by 
its  terms.  Impose  any  restrlctlraB  upon  the 


tra£Bc  beyond  its  twrltorlal  boundaries,  or 
before  the  Intoxicants  have  by  permission 
of  Congress  become  subject  to  the  police 
power  of  the  state.  If  the  St  Paul  dealers 
were  not  engaged  in  the  busings  of  selling 
and  offering  for  sale  within  this  state,  they 
did  not  violate  the  law,  and  cannot  be  heard 
to  question  its  validity.  If  they  were  en- 
gaged In  that  business,  they  cannot  escape 
its  consequences,  becanse  such  business  was 
state,  and  not  interstate,  commerce;  the  sell- 
ing or  offering  for  sale  of  intoxicants  In  the 
original  package  or  otherwise  within  this 
state  being  subject  to  state  regulation.  Any 
enactment,  the  (q;>eration  of  which  has  a 
tendency  to  diminish  the  consumption  of  in- 
toxicating liquors,  may,  in  a  sense,  be  said 
to  indirectly  Interfere  with  interstate  com- 
merce in  that  commodity,  but  all  such  enact- 
ments are  not  for  that  reason  invalid.  The 
provision  of  the  law  here  involved  does  not 
retard  the  consumption  of  intoxicante  with- 
in this  state,  and  thus  Indirectly  affect  In- 
terstate commerce,  to  any  greats  extent 
than  do  the  provisions  which  require  per- 
sons engaged  In  the  business  at  designated 
places  to  procnre  permits  to  maintain  such 
places.  Begulation  of  the  retail  traffic, 
when  conducted  by  a  traveling  salesman,  is 
certainly  not  less  necessary  or  desirable  than 
when  It  is  carried  on  by  saloon  keepers,  who 
are  constantly  subject  to  the;  observation  of 
thQ  genwal  public  and  the  inspection  of  city 
and  town  officers.  If  the  latter  method  of 
making  sales  Is  to  be  regulated,  the  former 
should  be  to  the  full  extent  of  the  state's 
police  power.  It  is  a  universally  accepted 
rule,  frequently  recognized  by  this  court, 
that  no  legislative  act  should*  be  declared 
unconstitutional  unless  the  conflict  between 
its  provisions  and  some  principles  of  con- 
stitutional law  is  BO  plain  and  palpable  as 
to  leave  no  reasonable  doubt  of  Its  Invalid- 
ity. Such  a  conffict  certelnly  has  not  been 
shown  In  this  case.  On  the  contrary,  the 
reasons  for  concluding  that  the  statute,  cor- 
rectly construed,  does  not  contravene  the 
interstate  commerce  clause  of  the  federal 
Constitution,  are  clear  and  convincing. 

Does  it  appear  that  the  defendant  violated 
the  law?  The  Legislature  did  not  Intend  to 
regulate  the  business  of  selling  or  offering 
for  sale  of  intoxicating  liquors  in  other 
states.  A  license  is  required  only  where  the 
business  is  done  In  this  state.  Does  it  ap- 
pear from  the  conceded  facts  that  Mebsger 
&  Co.  were  engaged  in  the  btisiness  of  sell- 
ing or  crfferlng  to  sell  Intoxicating  liquors 
in  this  state  without  having  procured  the  re- 
quired license,  and  was  the  defendant  act- 
ing as  their  employ^  In  conducting  such  busi- 
ness? They  were  engaged  in  the  business 
of  selling  and  offering  to  sell  intoxicants 
without  a  license,  and  defendant  was  their 
employA  So  much  is  certain.  Was  the 
business  conducted  In  this  state  or  In  Min- 
nesota? Were  they  selling  or  offering  to  sell 
here  or  there?   If  her^  defendant  violated 
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tbe  law.  If  tbere,  he  was  not  snllty  of  the 
crime  charged.  "Sale  Is  a  contract  by  which, 
for  a  pecnniary  consideration,  called  a  price, 
one  transfers  to  another  an  Interest  In  prop- 
erty." Her.  dy.  Oode,  f  1299.  The  defend- 
ant was  not  authorized  to  make  sales  here 
or  elsewhere.  The  orders  or  otFers  obtained 
by  him  were  sabject  to  the  approval  of  Met>- 
ger  &  Co.  No  contract  was  made,  the  minds 
of  tiie  parties  did  not  meet,  nnUI  the  otters 
were  received  and  acc^ted  at  St.  PanL  It 
was  expressly  agreed  that  the  goods  should 
be  delivered  at  that  place.  Title  to  the 
pn^rty  was  there  transferred.  Under  tbese 
drcnmstaQces  It  seems  clear  that  the  sales 
took  place  in  Minnesota,  and  not  in  this 
state.  Shaenfeldt  v.  Jnnkermann  (a  0.)  20 
Fed.  857;  Williams  v.  Felniman,  14  Ean. 
288;  Frank  v.  Hoey,  128  Mass.  263;  Kllng 
V.  Fries.  38  Mich.  275.  If ,  as  has  been 
shown,  persons  residing  In  this  state  may 
purchase  Intoxicants  in  another,  and  receive 
them  in  this  for  their  own  use,  regardless 
of  the  laws  of  this  state,  they  certainly  have 
the  right  to  order  intoxicants  by  mall  or 
through  the  soliciting  agent  of  a  nonresi- 
dent dealer.  In  this  case  the  nonresident 
dealers  appear  to  have  merely  solicited  per^ 
sons  to  purchase  goods  at  their  place  of 
business  in  another  state,  something  the 
Legislature  did  not  attempt  to  regulate,  un- 
less it  be  assumed  that  the  lawmaking  pow- 
er Intended  to  enact  an  unconstltutioiial 
statute,  and,  of  coarse,  such  an  assumption 
cannot  be  tolerated.  So  I  conclude  that 
the  law  under  which  the  defendant  was  con- 
victed Is  valid,  but  that  it  does  not  appear 
that  he  violated  such  law.  For  this  reason 
alone  I  think  the  Judgment  of  the  circuit 
court  should  be  revowed,  and  a  new  trial  or- 
dered. 

OORSON,  P.  J.  I  fully  concur  In  the  views 
expressed  by  Mr.  Justice  HANKY  as  to  the 
constitutionality  of  the  license  law  of  this 
state,  but  I  am  unable  to  concur  in  his  con- 
clusion that  the  defendant  is  not  guilty  of 
the  offense  charged,  and  that  the  judgment 
of  the  trial  court  therefore  should  be  re- 
versed. In  my  Judgment,  when  the  conclu- 
slou  was  reached  that  the  law  Is  constltn- 
tlonal,  it  logically  followed  that  the  Judg- 
ment of  the  court  btiow  was  correct,  and 
should  be  affirmed,  as  the  defendant  was 
clearly  doing  business  In  violation  of  the  law 
of  this  state  without  having  first  paid  the 
license  required  by  the  law.  Section  2834, 
Rev.  Pol.  Code,  relating  to  the  sale  of  intox- 
icating liquors,  provides:  "In  all  townships, 
precincts,  towns  and  cities  of  the  state,  there 
shall  be  annually  paid  the  following  license, 
•  •  •  upon  the  business  of  selling  or  of- 
fering for  sale  any  spirituous  vinous,  malt, 
brewed  or  fermented  or  other  Intoxicating 
liquors  at  retail,  *  •  *  ^400.00  per  an- 
num; upon  the  bu^ess  of  selling  or  offer- 
ing for  sale  any  of  the  atrave  mentioned  liq- 
uors at  retail  by  any  traveling  salesman  who 


solicits  orders  by  the  Jng  or  bottle  In  lots  of 
less  than  five  gallons,  $200.00  per  annum." 
Section  2836  provides:  "EJrery  person  en- 
gaged or  intending  to  engage  in  any  business 
mentioned  In  section  2834,  and  requiring  tbe 
payment  of  any  license  mentioned  in  such 
section,  shall  •  •  •  pay  to  the  county 
treasurer  In  advance  the  license  required  by 
section  2834  for  such  business  for  a  year 
commencing  on  the  1st  day  of  July  and  end- 
ing on  the  thirtieth  day  of  June  nnt  th«e- 
after."  Section  2838  i»ovIdes:  "If  any  per- 
son or  persons  shall  engage  or  be  engaged  In- 
any  business  requiring  the  payment  of  li- 
cense under  section  2834,  without  having 
paid  In  full  tbe  license  required  t^  this  ar- 
ticle, •  •  •  shall  be  punished  a  fine 
of  not  less  than  $50,  nor  more  than  $500.00 
and  costs  of  prosecution,  or  by  imprisonment 
In  the  county  Jail  not  less  than  test  days  nor 
more  than  30  days  or  by  both  such  fine  and 
imprisonment  In  the  discretion  of  the  court" 
It  will  be  observed  by  the  statement  of  facts 
in  this  case  that  tbe  defendant  was  a  trav- 
eling salesman  employed  by  Lewis  L.  Metz- 
ger  &  Co.,  and  that  on  the  10th  day  of  Feb- 
ruary, 1904,  he  was  engaged  as  such  travel- 
ing salesman  in  S(^citlng  orders  for  said 
company  for  the  sale  of  Intoxlcatlnf  Uqnors- 
in  quantities  less  than  five  gallons  from  citi- 
zens and  residents  of  and  within  the  county 
of  Potter,  and  that  he  had  not  paid  any  li- 
cense nor  procured  any  permit  to  sell  tbe 
same  as  required  by  the  provisions  of  section 
2834.  The  question  Is  asked  by  Mr.  Justice 
HANEY  In  his  o[dnion,  "Does  It  appear  that 
the  defendant  vi<^ated  the  law?"  In  my 
Judgment,  that  question  can  be  answered  In 
the  affirmative.  It  appears  from  the  state- 
ment of  facts  that  the  defendant  was  doing 
precisely  what  he  was  pnAlblted  from  do- 
ing without  paying  a  license  and  obtaining  a 
permit  therefor.  Oreat  stress  Is  placed  up- 
on the  fact  that  the  firm  for  which  tbe  de- 
fendant was  soliciting  orders  was  required 
to  pass  upon  the  orders,  and.  If  accepted,  tbe 
intoxicating  liquors  were  delivered  to  a 
transportation  company  In  St  Paul,  and  that 
that  constituted  a  delivery  to  the  parties  wha 
had  given  the  orders  outside  of  this  state, 
and  that  for  this  reason  the  defendant  had 
not  violated  any  of  the  provisions  of  the 
law  of  this  state.  This  construction  of  tbe 
law.  It  seems  to  me.  Is  oitlrely  unwarranted 
by  the  language  of  its  provisions,  tbe  evi- 
dent intention  of  the  lawmaking  power,  and 
In  conflict  with  decisions  of  tbe  courts  pass- 
ing upon  similar  questions.  When,  as  it  ap- 
pears by  the  stetement  of  facts,  tiie  defend* 
ant  was  engaged  In  tbe  bujdness  of  offering 
for  sale  and  solicltlog  orders  for  Intoxicating 
liquors  without  the  payment  of  the  license 
fee  and  obtelnlng  a  permit  to  engage  In  such 
business,  be  vras  engaged  In  a  business  pro- 
hibited by  tbe  lawmaking  [tower.  In  the 
view  I  take  of  the  case,  It  Is  Immaterial  as 
to  whetheo*  the  transaction  Is  to  be  regarded 
as  a  sale  of  liquor  or  offering  It  for  sal^  or 
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soliciting  orden  for  the  purchase  of  tht 

same,  as  tibe  doing  of  either  act  constitutes  a 
TloIaUm  of  the  provisions  of  the  statute. 
Soliciting  orders  for  the  purchase  of  Uqoor 
constltQted  a  part  of  the  transaction  In  the 
sale  of  the  same,  and  this  was  the  view  tak- 
en by  the  Circuit  Ckturt  of  the  United  States 
for  the  District  of  New  Hampshire  In  Lang 
«t  at  V.  Lynch,  reported  in  38  Fed.  489,  4 
L.  R.  A.  831.  In  which  that  court  held:  "Or- 
•ders  taken  for  the  sale  and  delivery  of  liq- 
uors In  violation  of  the  law  of  the  state  are 
a  part  of  the  contract  of  sale,  and  as  such 
render  the  entire  transaction  void,  and  no 
recovery  thereon  can  be  had."  The  learned 
Circuit  Judge  In  bis  opinion  says:  "I  am  of 
opinion,  therefore,  that  the  taking  of  the  or- 
der by  the  agent  of  the  plaintiffs  was  a  part 
of  the  contract  of  sale  so  far  as  to  forbid  a 
right  of  recovery  upon  the  contract;  and  that 
the  statute  of  Xew  Hampshire  Inflicting  a 
penalty  for  the  offense  prohibits  the  right  of 
recovery  for  the  price  of  liquors  sold."  It 
la  true  this  was  an  action  to  recover  the 
value  of  the  liquors  sold  and  delivered  in 
another  state,  bnt  the  court  seems  to  take  the 
view — end  I  think  very  i>roperly — that  tak- 
ing an  order  by  the  agent  was  a  iwrt  of  the 
contract  of  sale.  In  this  case  it  is  not  nec- 
essary to  go  so  far  as  that  court  went,  as 
our  statute  provides  a  penalty  for  offering 
for  sale  or  tor  soliciting  orders  for  the  pur- 
chase of  liquors.  The  case  of  State  v. 
Ascher,  &4  Conn.  289,  7  Atl.  822,  Is  direcUy 
In  point  as  to  the  ottering  tor  sale  or  solicit- 
ing orders.  In  that  case  that  learned  court 
held  that  the  act  of  the  state  of  Connecticut 
of  1882  forbids  all  persons  without  a  license 
therefor  to  sell  intoxicating  liquors  by  sam- 
ple, or  by  soliciting  or  procuring  ordera,  and 
held  that  a  contract  for  sale  made  in  the 
state  of  Connecticut  by  a  traveling  agent  of 
a  firm  In  another  state  of  liquors  to  be  deliv- 
ered In  such  other  state.  Is  a  violation  of  the 
statute.  It  appears  in  the  statement  of  facts 
in  that  case,  as  In  this,  that  a  traveling  sales- 
man representing  a  firm  of  the  city  of  New 
York  was  mgaged  In  the  state  of  Conuec- 
tlcnt  In  solicitlnK  orders  for  Intoxicating  liq- 
uors for  his  Arm;  that  such  orders  were 
transmitted  to  the  firm  In  New  York  City, 
and,  if  approred  the  firm,  the  liquors  or- 
dered were  delivered  to  a  carrier  In  New 
York  City  for  the  party  ordering  the  same. 
The  court  In  the  case  In  Its  opinion  says: 
"The  defendant  was  convicted,  and  appealed 
to  this  court  His  grievance  Is  that  he  was 
convicted  of  an  unlawful  sale,  while,  as  he 
contends,  he  effected  no  sale  within  the 
meaning  of  the  statute  in  this  state.  He 
says  that  he  only  solicited  and  obtained  an 
order  In  this  state,  and  that  the  sale  was 
completed  by  a  delivery  of  the  liquors  by 
bis  employers  to  the  purchaser  In  the  state  of 
New  York.  The  statute  of  1882,  c.  107,  pt 
6,  I  1  (Acti  1882,  p.  186),  provides  that  'any 
person,  who,  nlttaont  a  license  therefor, 
shallt  by  sample,  by  solldtliig  <a  procuring 


orders,  m  otherwise,  sell  any  spirituous  and 
Intoxicating  liquors,  shall  be  fined  for  the 
first  offense  not  more  than  fifty  dollars,'  etc. 
*  *  *  The  question  is,  what  did  the  Leg- 
islature mean  by  selling  by  sample,  or  by 
soliciting  or  procuring  orders?  A  majority 
of  the  court  think  that  It  Intended  to  pro- 
hibit Just  such  a  sale  as  was  made  in  this 
case.  If  the  statute  Is  to  be  so  construed  as 
to  limit  its  operation  to  sales  completed  by 
delivery  In  this  state,  of  course  a  vast  ma- 
jority of  sales  by  soliciting  orders  will  not  be 
embraced  In  the  statute.  We  think  that  the 
Legislature,  taking  notice  of  the  fact  that 
wholesale  dealers  In  New  York  and  else- 
where out  of  the  state  generally  sell  their 
wares  through  agents  going  from  place  to 
place  soliciting  and  procuring  orders,  Intend- 
ed to  prohibit  such  sales;  otb^wlse  the  fa- 
cilities for  making  such  sales  are  so  great, 
extending  to  every  t^wn  and  hamlet  in  the 
state,  that  the  efficiency  of  the  license  law 
would  be  materially  Impaired.  Dealers  in 
neighboring  states,  without  license  and  with- 
out restriction  could  sell  and  cause  to  be  de- 
livered In  any  and  all  parts  of  the  state  liq- 
uors to  any  extent  Hence  the  Legislature 
was  careful  to  guard  against  such  a  result 
by  prohibiting,  as  It  does  In  the  eleventh  sec- 
tion, all  sales  vrltbout  a  license  and  all  sales 
In  a  no-IIcense  town."  And  the  court  la 
concluding  its  opinion,  says:  "The  claim 
that  the  Legislature  Intended  only  such  sales 
as  should  be  consummated  by  a  delivery  in 
this  state  cannot  be  allowed.  It  Is  a  matter 
of  common  knowledge  that  sales  effected  by 
drummers  are  usually.  If  not  always,  con- 
summated by  a  delivery  at  the  vendor's 
place  of  business  to  a  common  carrier;  and 
while  such  delivery,  toe  all  dvil  purposes, 
completes  the  sale  made  by  the  drummer, 
vests  the  title  In  the  purchaser,  and  gives 
the  seller  a  right  to  the  purchase  money,  yet 
for  all  police  purposes  it  la  competent  for  the 
Legislature  to  say  that  the  acts  done  by  the 
drummers  shall  <tf  themselves  constitute  a 
sale,  and  therefore  an  offense.  And  we  thtok 
the  Legislature  intended  so  to  say,  and  to- 
make  all  such  acts  an  offense,  whether  the 
delivery  was  In  or  out  of  the  state.  By  do- 
ing so  the  word  'sell'  is  used  In  the  same 
sense  In  which  it  Is  generally  used  by  busi- 
ness men  in  relation  to  this  subject-matter. 
In  common  language  a  drummer  seUs  goods. 
He  sells  by  sample.  He  sells  by  soliciting 
and  procuring  orders.  The  dealers  sell  by 
drummers  as  their  agents.  Now,  If  the  stat- 
ute does  not  reach  all  such  cases,  then  it 
falls  short  of  reaching  the  evil  aimed  at  and 
the  Intended  remedy  Is  a  failure."  That 
court,  in  Its  opinlcm,  evidently  disregarded 
the  claim  made  by  the  defendant  that  the 
orders  taken  by  him  were  required  to  be 
passed  upon  and  accepted  by  the  firm  in 
New  York  city  before  a  sale  could  be  made, 
and  the  claim  that  the  Interstate  commerce 
law  was  violated,  as  unworthy  of  notice,  as  It 
does  not  refer  to  them  In  the  majority  opln- 
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Ion.  It  will  be  obserred  that  the  proTisions 
of  the  statute  In  this  state  are  broader  and 
more  comprehenslTe  than  the  prorlslons  of 
the  statute  of  Gonnectlciit  and  that  they  In- 
clude not  only  the  sale  of  intoxicating  Uq- 
nors,  but  the  <^erlng  for  sale  and  soliciting 
of  orders. 

Mr.  Justice  HANET  places  reliance  upon 
the  case  of  Distilling  Co.  t.  Nutt,  84  Kan. 
724,  10  Pac.  16S,  but  that  was  a  cItU  action 
for  the  recovery  of  the  value  of  a  barrel  of 
whisky  delivered  at  Kansas  Glty,  In  Mis- 
souri. In  the  later  case  of  Westhelmer  t. 
Welsman,  60  Kan.  753,  57  Pac.  968,  which 
was  also  an  action  to  recover  the  value  of 
certain  Uquor  sold,  the  court,  In  Its  opinion, 
says:  "The  penalty  of  section  32,  above 
quoted.  Is  Inflicted  upon  the  very  person  who 
takes  or  receives  an  order  from  any  person 
In  this  state  not  authorized  to  sell  Uquor,  and 
hence  the  agent  receiving  an  order  for  whis- 
ky here  would  be  amenable  to  the  penalties 
of  the  law."  And  again,  in  the  same  opin- 
ion, the  court  says:  "The  agent  made  no 
sale,  and  could  only  be  liable  under  the  stat- 
ute for  the  taking  of  an  order  for  Intoxicat- 
ing liquor.  The  statute,  operating  only  on 
the  agent,  cannot  prejudice  the  rights  of 
Westhelmer  &  Sons,  who  made  the  sale  in 
another  state.  The  agent  did  no  more  than 
make  an  ofTer  of  sale  subject  to  the  approval 
of  his  house.  The  final  acceptance  of  the 
order  and  consummation  of  the  sale  occurred 
In  Missouri,  where  such  sales  were  lawful. 
Being  lawful  there,  a  recovery  of  the  price 
of  the  whisky  can  be  had  In  our  courts."  It 
will  thus  be  seen  that  that  court  recognises 
the  fact  that;  while  the  sale  of  llquw  may 
have  been  consummated  in  another  state,  the 
agent  who  procured  the  order  was  neverthe- 
less liable  to  the  penalty  Imposed  for  a  vio- 
lation of  the  statute.  Clearly,  the  defendant 
In  the  case  at  bar  was  engaged  in  the  busi- 
ness In  Potter  county,  not  only  of  selling,  but 
ofiTerlng  for  sale,  and  soliciting  orders  for  the 
sale  of,  intoxicating  liquors.  The  claim  that 
the  defendant  had  uot  committed  the  offense 
under  the  statute  because  the  order  had  to 
be  approved  in  8t  Paul,  and  that  the  de- 
livery was  made  there  to  the  purchaser,  and 
not  In  South  Dakota,  is  clearly  untenable. 
Such  a  construction  is  entirely  unwarranted 
by  the  law  itself  or  by  the  evident  Intention 
of  the  lawmaking  power.  In  my  judgment. 
It  is  entirely  Immaterial  whether  the  liquors 
were  delivered  In  this  state  or  delivered  at 
all.  The  offense  was  complete  under  the 
statute  when  the  defendant  solicited  the  or- 
der or  offered  the  liquors  for  sale. 

It  seems  to  me  that  the  construction  given 
to  our  statute  is  altogether  too  narrow  and 
technical,  and  one  entirely  unwarranted  ei- 
ther by  the  language  of  the  statute,  or  by 
the  clear  intention  of  the  Legislature  in  pass- 
ing the  act;  and  that  the  Interstate  com- 
merce law  is  not  In  any  manner  Involved  In 
this  case.  The  lawmaking  power.  In  adopt- 
ing the  license  system  for  this  state,  sought, 


as  far  as  possible,  to  minimize  the  evils  of 
intemperance,  and  prevent  the  miseries  re- 
sulting from  the  use  of  intoxicating  liquors,, 
by  requiring  all  parties  engaged  In  the  busi- 
ness, before  so  doing,  to  pay  a  license,  and 
obtain  a  permit  therefor;  and  this  policy  is 
clearly  carried  out  in  the  provisions  of  the 
statute.  The  Legislature  not  only  prohibited 
the  sale  of  Intoxicating  liquors,  but  the  of- 
fering for  sale,  or  the  soliciting  of  ordm  for 
the  purchase  of,  the  same  by  any  person,  un- 
less he  had  paid  such  license  and  procured 
the  permit.  We  may  assume  that  the  Legis- 
lature knew  all  or  neariy  all  traveling  sales- 
men take  orders  subject  to  the  approval  of 
the  houses  represented  by  them,  and  that 
the  delivery  of  the  goods  sold  la  usually 
made  in  other  states.  If  our  Legislature 
simply  meant  to  prohfbit  the  oflFering  for 
sale  or  soliciting  of  orders  in  cases  where 
the  goods  were  actually  delivered  by  the 
agent  In  this  state.  It  failed  to  accomplish 
anything  beneficial  by  the  enactment  of  the 
law,  as,  of  course.  It  was  known  to  them, 
as  It  Ifl  known  to  us,  that  few,  ff  any,  suctk 
sales  would  be  made  by  agents  in  this  state, 
but  there  would  be,  as  In  the  case  at  bar, 
the  form  of  aubmitting  the  order  to  the  firm 
outside  of  the  state,  and  that  such  firm 
would  accept  the  order  and  deliver  the  liq- 
uors outside  of  our  state.  I  understand  that 
tiie  power  of  the  Legislature  to  require  the 
payment  of  such  license  before  engaging  In 
the  business  in  this  state  of  soliciting  orders 
or  offering  for  sale  intoxicating  liquors  will 
be  affirmed  by  the  undivided  court  In  holding 
the  law  constitutional. 

In  my  <^[nlon.  the  judgment  of  the  court 
below  should  be  affirmed. 

FTTLLBR,  J.  As  self-preservatloa  Is  a 
law  of  nature  predominant  In  every  organ- 
ized community,  the  Inherent  right  to  guard 
against  the  Introduction  and  traffic  In  com- 
modities which  endanger  the  health  and  cor- 
rupt the  morals  of  our  citizens  was  never 
surrendered  to  the  general  government,  and 
the  statute  confessedly  violated  by  the  ac- 
cused In  no  manner  Interferes  with  any  of 
the  laws  of  the  United  States.  From  the 
opinion  of  Chl^  Justice  Taney  In  the  Li- 
cense Gases,  5  How.  6M,  12  L.  Ed.  2S6,  I 
quote  as  follows:  "These  laws  may.  Indeed, 
discourage  imports,  and  diminish  the  price 
which  ardent  spirits  would  otherwise  bring. 
But  although  a  state  is  bound  to  receive  and 
permit  the  sale  by  the  Importer  of  any  ar- 
ticle of  merchandise  which  Congress  author- 
izes to  be  imported.  It  Is  not  bound  to  fur- 
nish a  market  for  It,  nor  abstain  from  the 
passage  of  any  law  which  It  may  deem  neces- 
sary or  advisable  to  guard  the  health  or 
morals  of  its  citizens,  although  such  law  may 
discourage  importation,  or  diminish  the  prof- 
its of  the  importer,  or  lessen  the  revenue  of 
the  general  government  And  If  any  state 
deems  the  retail  and  internal  traffic  in  ardent 
spirits  injurious  to  Its  citizens,  and  calculated. 
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to  produce  Idlenesi,  vice,  or  debauchery.  I 
Bee  nothing  In  the  Ckmstitatlon  of  the  United 
States  to  prerent  it  from  regulating  and 
restraining  the  tr^c,  or  from  prohibiting  It 
altogether,  if  tt  thinks  proper."  Assuming 
that  onr  police  system  of  regulating  the  liq- 
uor traffic  by  means  of  high  license  has  a 
tendency  to  diminish  IntMVtate  shipments, 
that  result  would  constitute  no  Infringement 
of  the  constitutional  guaranty  of  commercial 
freedom  among  the  states.  Independently 
of  any  question  of  dtlsenBhlp,  and  without 
the  slightest  discrimination,  the  solicitor  of 
orders,  as  a  person  engaged  in  the  business 
of  ofTering  tntoxlcattog  liquors  for  sale,  must 
pay  the  license,  or  suffer  the  penalty  pro- 
Tided  by  statute;  but  no  penalty,  restriction, 
or  burden  is  imposed  upon  a  nonresident  en- 
gaged in  Interstate  commerce. 

As  to  the  validity  of  the  law  under  con- 
sideration, I  concur  with  both  my  associates, 
and,  with  PresldlDg  Judge  CORBON,  agree  In 
the  conduslon  that  plaintiff  Id  error  was 
lawfully  convicted.  Consequently,  the  de- 
termination of  all  questions  of  law  and  fact 
at  the  trial  below  is  snstalned  by  the  ma- 
jority of  this  court,  and  the  Judgment  of  conr 
victlon  Is  thoefbre  aflOrmed. 


KINOSLBT  V.  WHBXILIISB  et  ti. 
(Supreme  Court  o(  Minnesota.   June  90,  1906.) 

1.  RkAL  BSTATl  AOKWTB— BviniNCE. 

The  evidence  in  this  case  was  aufflcient  to 
Justify  the  Jury  in  finding  that  the  defendants 
were  the  agmts  of  ths  ^alntiff  for  the  sals  of 
land. 

2.  Saub— RK^nonsEnp. 

A  real  estate  agent  enjoys  no  exemption 
from  the  ordinary  mleH  goTermag  the  relation- 
ship of  principal  and  Bgmt. 

3.  Savk— MiscONoucT  or  Aosmv— Dauaoxs. 

Such  an  agent  owes  to  his  principal  the 
duty  of  making  a  full,  fair,  and  prompt  dis- 
closure of  all  drcTimBtances  affecting  the  prin- 
cipal's rights  or  interests.  Whatever  advao- 
taige  accrues  to  him  by  a  violation  of  that  duty 
he  must  make  good  to  the  principal.  If,  after 
he  has  In  fact  contracted  to  sell  land  to  a  third 
•  person  at  an  advanced  price,  he  parchasea  the 
land  himself  from  his  principal,  without  dis- 
closing the  contract,  and  U  he  thereafter  com- 
pletes the  sale,  he  renders  himself  liable  to  Us 
principal  in  damages. 
(Syllabos  1^  the  Court) 

Appeal  tnm  District  Court,  Polk  County; 
WUUam  Watts,  Judge. 

Action  by  Adelaide  Eingaley  against  Bfaer^ 
man  W.  Wheeler  and  Oarl  M.  Andmon,  co- 
partners as  the  Wheeler  Land  ft  Loan  Com- 
I>any.  Vndict  for  plalntifr.  From  an  oTCer 
doiylng  a  motion  t<x  Judgment  notwithstand- 
ing the  verdict  and  motion  for  a  new  triali 
defendants  appeaL  Affirmed. 

B.  Steenerson  and  Charles  Lorlng,  for  ap- 
pellants.  Eric  O.  Hagen,  for  respondent. 

JAOGARD,  J.  In  this  case  an  action  was 
brought  by  tbe  plaintiff  and  respondent  to 
recover  from  tbe  defendants  and  appellants 


profits  alleged  to  have  been  made  by  the  de- 
fendants in  tbe  sale  of  a  certain  tract  of 
land,  under  the  claim  by  the  plaintiff  that  at 
the  time  of  the  sale  the  defendants  wrae  her 
agCTts.  The  Jury  returned  a  verdict  for 
plaintiff  In  the  sum  of  $600. 

The  defendants  were  tbe  owners  of  the 
land  described  In  the  complaint,  and  on  tbe 
6th  day  of  June  sold  the  land,  820  acres,  to 
the  plaintiff,  at  the  rate  of  $24.50  per  acre, 
and  for  a  sum  of  $7,480  in  tbe  aggregate. 
On  September  28d  the  defendants  procured 
a  purchaser  for  the  land,  and  contracted  to 
sell  It  for  the  sum  of  $30  per  acre,  or  tbe 
sum  of  $9,000  In  the  aggregate.  On  tbe  same 
day  one  of  them  went  to  the  residence  of  the 
plaintiff  and  bought  the  land  back  from 
plaintiff  at  the  same  price  she  had  paid  for 
It  The  defendants  did  not  inform  the  plain- 
tiff of  the  facts  in  reference  to  this  contract 
of  sale,  and  the  plaintiff  did  not  discover 
them  until  afterward.  The  contention  of  the 
plaintiff  was  that  the  defendants  were  her 
agoits  for  sale  at  the  time  they  contracted  to 
sell  the  land  at  an  advanced  price;  that  they 
falsely  and  fraudulently  represented  to  the 
plaintiff  that  they  were  unable  to  find  and 
produce  a  purchaser  for  the  land,  and  in- 
duced her  to  sell  to  them  at  the  price  at 
which  she  bought,  and  by  false  and  fraud- 
ulent representations  Induced  tbe  plaintiff  to 
give  to  the  defendants  tbe  crop  on  the  prem- 
ises, of  the  value  of  $375,  The  defendants 
denied  tbe  misrepresentations,  and  e8[>eclal- 
ly  contended  that  they  were  not  the  agents 
of  the  plaintiff  fOr  tbe  sale  of  the  premises. 
Under  tbe  charge  of  the  court,  upon  the  evi- 
dence introduced  upon  the  Issues  raised  by 
the  pleadings,  the  Jury  fonnd  In  effect  that 
the  defendants  were  the  agents  of  the  plain- 
tiff for  the  purpose  of  selling  the  land.  The 
defendants  urged  upon  this  court  that  this 
verdict  was  not  sustained  by  the  evidence. 
This  ia  the  substance  of  the  controversy. 

1.  An  examination  of  the  evidence  shows, 
among  other  things,  that  plaintiff  bought 
the  land,  as  tbe  def^dants  knew,  for  specu- 
lative purposes.  In  the  hope,  based  In  some 
measure  upon  defendants'  statements,  that 
it  would  Increase  rapidly  in  value.  She  had 
no  agents  other  than  the  defendants  for  tbe 
sale  of  that  land.  She  entered  Into  an  ar- 
rangement with  them  for  a  division  of  the 
crops.  She  became  discouraged  as  to  her  ven- 
ture, and  defendants  encouraged  her  despond- 
ency until  she  was  willing  to  sell  at  a  small 
increase  over  the  price  for  which  she  bad 
bought  A  series  of  letters  concerning  the 
land  itself,  crops,  and  Its  sale  by  defendants 
were  exchanged.  There  is  room  for  much 
legitimate  controvert^  as  to  whether  or  not 
these  letters,  including  one  proved  by  parol, 
amounted  to  a  listing  of  the  lands  for  sale 
by  defendants.  Construing  the  testimony  as 
a  whole,  we  are  of  opinion  that  the  Jury  was 
Justified  in  finding  that  the  defendants  were 
the  agents  ot  plaintiff  tor  tbe  sale  of  the 
laud. 
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DeeeDdants  farther  cmtend  tbat  It  they 
wrae  anpofntea  tin  agents  of  flw  plaintiff, 
that  rdationahlp  waa  ravMnd  1^  Iht  letter 
of  Aasnst  27tb,  In  wMcta  ebe  aays;  *Txi  re- 
gard to  advance  on  tiiat  land,  tlilnk  it  aafier 
to  wait  a  little  and  see  what  the  crop  wUl 
amount  to."  This  letter  did  not  operate  aa 
a  rerocation;  on  the  contrary,  it  la  conslBtoit 
with  the  theory  that  the  defendants  bad  the 
land  for  sale  for  flie  plaintiff. 

3.  The  ptlnciplet  ot  law  i^dlcabla  to  tills 
state  Qt  facta  are  as  simple  as  tluy  are  m&l 
settled.  This  court  has  repeatedly  empha* 
alaed  the  principle  that  real  estate  agents 
mjoy  no  exemption  from  the  ordinary  rules 
which  gown  the  relationship  of  principal  and 
agent  An  agent  owes  a  Iilgh  degree  ot  faith- 
ful nesa  for  the  protection  and  adTancement 
of  ttie  Interest  ot  bla  prindpaL  H»  mnat  act 
solely  fiv  tbat  Interest,  and  not  toe  bla  own 
w  another's  boi^t:  and  most  not;  and  la 
not  allowed  to,  pnt  blmself  In  a  positloin  ct 
conflicting  interest  with  his  princIpaL  The 
principal  haa  a  right  to  npou  oimfldenee  In 
the  most  perfect  good  faith  of  bla  agent,  and 
to  rely  npon  Us  conriatait  loyalty.  The 
ag0it  is  not  entitled  to  enjt^  the  fmlts  of 
any  abnse  of  his  position,  or  failure  in  G«k> 
slstent  performance  of  legal  doties.  An 
agent  to  sell  land  does  not  fnlflll  tbe  measure 
of  1^1  reqalrements  by  merely  carrying  oat 
bis  qtedflc  Infl  tractions.  He  owes  tbe  duty 
of  making  a  fall,  fair,  and  prompt  dlsdosnre 
of  all  facte  affecting  tbe  principal's  ri^te 
or  intereate,  ot  perteinlng  to  tbe  aale  of  land 
by  him.  He  is  denied  the  right  to  profit  at 
the  expense  of  his  prindpal  by  concealment  of 
facts  which  be  ought  to  have  revealed.  What* 
eyer  advantege  accnies  to  him  by  vlolatlMi 
of  his  duties  he  most  make  good  to  hla  prln* 
dpal  whom  he  has  wronged.  Tiffany  on 
Agency,  414;  Holmes  v.  Gathcart,  88  Minn. 
213,  82  M.  W.  05t),  eO  L.  R.  A.  734,  07  Am. 


St  Bep.  518;  ICerrlam  t.  Jotanscm,  SS  Minn. 
61,  90  N.  W.  116;  Hegenmyer  v.  Marks,  37 
Minn,  fl^  82  N.  W.  785,  fi  Am.  St  Rep.  808; 
Smits  T.  Leopold,  SI  Minn.  466,  Sft  H.  W.  719; 
Duinelly  v.  Cunnin^iam,  58  Minn.  376;  59 
N.  W.  1052;  SneU  v.  Ooodlander,  90  Mlmi. 
688,  97  N.  W.  421. 

The  defendants  In  this  case  rendered  them- 
sdves  liable  in  damages  1^  ttieir  failore  to  in- 
toea  thdr  principal  of  their  oppOTtnolty  and 
tiieir  omtract  to  sell.  It  def»dante  sold 
tbe  land  at  an  advanced  price  to  a  man  of 
straw,  and  then  tbrou^  him  to  the  real  ven- 
dee, tbey  would  liave  been  held  responsible  for 
their  profit  TbeUr  direct  purchase  pnt  them 
In  a  position  of  immediate  otmflict  of  Intvest; 
their  concealment  from  the  prlnc^^  of  the 
aale  at  a  aidistantlal  advance  clearly  mode  It 
equally  repugnant  to  a  sense  <tf  }astlce  and  to 
tbe  mles  of  law.  In  TUleny  Wt^vertoi,  54 
Minn.  76^  65  N.  W.  822,  Mr.  Justice  MitCbdl 
aays:  *'Ttia  Important  and  material  tSact  tar 
her  to  know  was  Uiat  ber  agmt  waa  intoest- 
ed  as  purchaser  In  tbe  proposed  sale  of  hw 
l^rtverty,  and  tbereCore  that  bis  Intoesite  did 
or  might  conflict  with  Iters.  It  with  knowl- 
edge of  this  fact  Bhe  saw  fit  to  ttppmve  of 
tbe  sale,  deliva  her  deed,  ftnd  aocq>t  tbe  pnr- 
dkase  mtm^,  without  inquiry  as  to  tlie  extent 
of  bis  interest  or  as  to  the  details  ot  tbe 
arrangemut  betweoi  him  and  tbe  oth»  pnr^ 
chasers,  she  most  be  deemed  to  have  deliber- 
ately ratified  upon  tbe  knowledge  ahe  had, 
witliout  caring  more."  In  tbat  case,  how- 
ever, tbe  sale  was  made  to  the  agent  and 
others  on  June  9, 1886,  and  tbe  sale  at  an  ad- 
vanced price  to  a  purchaser  from  these  ven- 
dors was  made  April  17,  1887.  In  the  case  at 
bar  the  Jury  was  Justified  in  finding  tliat  the 
purchaser  was  found  and  contract  of  sale 
executed  before  the  land  was  boo^t  bai^ 
from  the  plaintiff. 
Order  appealed  from  is  affirmed. 
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WIPFLBB  T.  DETROIT  PATTEEN  WORKS 
et  aL 

(Sapreme  Court  of  Miohlfui.  July  21.  1906.) 
Hdsb&hd  AMD  WiR  ~  Oun  —  DnunDino 
Cbkditobs. 

Where  a  fatuband  depoaia  bis  monar  In  a 
bank  to  tha  credit  of  his  wife,  and  the  bank 
book  is  placed  In  her  keepins,  and  all  checks  by 
which  the  deposit  Is  withdrawn  are  sisned  hj 
her,  there  to  a  gift  to  her.  which  he  cannot 
avoid,  thoofh  Itm  purpose  was  to  idaoe  the  mon- 
ey beyoid  the  rei^  <A  his  creditors. 

Appeal  from  Glrcnlt  Court,  Wayne  Conn- 
ty,  In  Chancery;  Morse  Rc^nert,  Judga 

Suit  by  Ghartes  Wilder  against  the  De- 
troit Pattern  Works  and  others.  From  the 
decree,  both  parties  appeal.  Rsrersed. 

Argoed  before  MOORB,  0.  J.,  and  CAR- 
PENTEB.  UCALVAT.  GRANT,  and  BLAIB, 
JJ. 

Ghaa.  B.  Robortson  (Jasper  0.  Gates,  cl 
comisel),  for  complainant  Fred  H.  Warrmi, 
for  defendants. 

OARPBNTER,  J.  Defendant  Lucy  Is  the 
wife  of  complainant,  and  defendant  Charles 
B.  Is  tbelr  eldest  son.  In  September,  1898, 
comptatnant  commenced  the  manufactare  of 
patterns.  TUs  business  was  carried  on  un- 
der the  name  of  the  Detroit  Pattern  Works. 
The  capital  invested  In  that  business  was 
91,060  in  cash,  the  ownership  of  which  is  In 
^apnte^  and  other  property  of  Inconsiderable 
value.  In  January,  1889,  it  was  found  that 
additional  capital  was  needed,  and  defendant 
Lucy  advanced  91,500,  which  she  obtained  by 
mortgaging  land  which  had  formerly  been 
conveyed  to  her  by  complainant.  This  mort- 
gage was  subsequently  paid.  In  part  by  de- 
fendant Lucy  from  moneys  earned  by  her  In 
keying  boarders,  and  In  part — and  this  ctm- 
stltDted  the  larger  part — from  the  [wofltB  of 
said  buslDesa.  At  the  time  this  $1,600  was 
put  In  the  business,  defendant  Charles  B.  as- 
sumed Its  financial  management.  Since  that 
time  he  has  not  only  managed  Its  finances, 
but  has  exercised  the  power  of  employing 
and  discharging  men.  In  October,  1900,  de- 
fendant Lucy,  assuming  to  be  the  owner 
thereof,  transferred  all  the  assets  of  said 
business  to  a  corporation  then  wganized,  also 
called  the  Detrtrit  Pattern  Works.  The  in- 
corporatws  In  said  corporation  were  the 
three  Indivtdnal  defendants  in  this  case. 
Defendant  Horn,  one  of  the  employes  in  said 
ttuatneas,  subscribed  for  only  one  share  of 
stock,  wbl(di  be  subsequently  transferred  to 
defendant  Lucy.  The  stock  subscribed  by 
defendant  Charles  B.,  with  the  exception  of 
one  share,  was  also  subsequently  transfer' 
red  to  the  defendant  Lucy.  From  Its  incep- 
tion the  bnslnesa  has  been  a  flaandal  sue- 
eeas.  This  suoceas  has  been  due,  not  only 
to  tbe  efforts  ot  complainant,  but  also  to 
the  efforts  of  defendant  Charles  E.  Said 
Charles  B.  had  devoted  his  time  and  energy 
to  the  business  uptm  the  assumption  that  It 
belonged  to  bis  motbw,  defendant  Lucy, 
IMN.W.— 80 


expecting  tliat  through  her  kindness  It  would 
ultimately  come  to  him.  Complaluant  con- 
tends that  be  omtrlbuted  the  original  capital 
to  said  business,  that  the  corporation  was 
formed  without  his  knowledge  and  consent, 
and  that  the  property  and  business  of  said 
oorpwatlon  ther^ore  bel<mgs  to  blm;  and  he 
filed  a  bill  in  the  court  below  to  enforce  bis 
lights  as  such  owner.  From  a  decree  grant- 
ing him  partial  rell^,  both  parties  appeal  to 
this  court 

To  sustain  complainant's  claim  that  from 
the  beginning  he  has  owned  the  property  and 
business  of  the  Detroit  Pattern  Works,  it  1b 
necessary  that  we  should  find  that  he  owned 
the  same  at  its  inception,  and  that  he  did  not 
consent  to  its  transfer  to  the  corporation.  In 
which  be  bad  no  Interest  In  my  Judgment 
tbls  record  warrants  our  saying  that  from 
the  banning  the  property  and  bnriness  be- 
longed to  defendant  Lucy,  and  that  complain- 
ant consented  to  Its  transfer  to  the  corpora- 
tion. I  will  proceed  to  state  briefiy  my  reasons 
for  each  of  these  cbncluslons.  Respecting 
the  ownership  of  the  business  at  Its  Incep- 
tion: Ordinarily  we  may  determine  the  own- 
ership of  a  business  by  looking  at  some  dis- 
tinct arrangement  between  the  parties  Inter- 
ested. In  this  case,  no  such  distinct  arrange- 
ment appears  to  have  been  made.  We  must 
Infer  that  ownership  from  the  ownership  of 
the  capital  contributed,  and  this  Is  the  test 
complainant  asks  us  to  apply.  The  govern- 
ing question  Is  this:  Who  owned  tbe  $1,060 
which  constituted  substantially  all  the  orig- 
inal capital?  This  $1,000,  which  unquestion- 
ably had  once  belonged  to  complainant,  was 
at  the  time  this  business  was  started  deposit- 
ed by  him  In  tbe  City  Savings  Bank  to  the 
credit  ot  defendant  Lucy.  The  book  which 
evidenced  this  deposit  was  placed  in  her 
keeping.  She  signed  all  the  checks  by  which 
the  deposit  was  withdrawn.  Complainant 
testified  that  ,  this  deposit  was  made  In  his 
wife's  name  in  order  to  secure  her  for  the 
$1,600  loan  heretofore-  referred  to.  I  am  for- 
ced to  dtecredlt  this  testimony.  I  am  satis- 
fied that  tbe  $1,600  loan  was  not  made  or 
contemplated  at  the  time  complainant  made 
this  deposit  In  his  wife's  name. 

Complainant  Insists  that  notwithstanding 
bis  making  this  deposit  In  his  wife's  name, 
the  money  still  remained  his  under  tbe  au- 
thority of  Peninsular  Savings  Bank  v.  Wine- 
man,  128  Mich.  267.  81  N.  W.  1091.  That  de- 
cision holds  "that  a  mere  deposit  In  the  name 
of  another,  unaccompanied  by  acts  or  dec- 
larations Indicating  an  Intention  to  donate 
the  fund.  Is  not  alone  sufficient  to  prove  a 
gift,"  and  is  Inapplicable  to  this  case,  where 
there  was  also  a  delivery  of  the  bank  book 
and  a  full  recognition  of  the  wife's  owner- 
ship of  the  fund  deposited.  This  case  Is 
governed  by  Blasdel  v.  Locke.  52  N.  H.  243, 
cited  with  approval  and  dlstlnguisbed  in 
Peninsular  Savings  Bank  v.  Wloeman,  and 
compels  us  to  hold  that  there  was  a  gift. 
See,  also,  Camp's  Appeal,  86  Conn.  88,  4  Am. 
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Bep.  89;  Ovmanfs  Ast/eai,  70  Ocnin.  8^  80 
Atl  482;  Hill  T.  Stevenflon,  68  Uew  Wi,  18 
Am.  281.  Tbe  wily  graand  upon  wUcb 
we  could  bold  tliat  complainant  cmUnoed  to 
have  an  Interest  In  tbe  dqiKWlted  fund  Is  that 
suggested  by  bis  wife's  testimony,  vis.,  tbat 
be  bad  transferred  it  to  her  tm  tbe  purpose 
of  placing  It  beyond  tbe  reacb  of  credltMS. 
Tbls  Is  cozToborated  by  otber  testimony  la 
tbia  cas^  and  it  Is  estabUsbed  to  my  satisfao- 
tton  tbat  complainant  wlsbed  bis  wife  to  ap- 
pear as  tbe  owner  of  tbe  property  and  busi- 
ness of  the  Detroit  Pattern  Woilu,  so  tbat 
no  property  of  bis  mlgbt  be  taken  by  credit- 
ors. 

I  ttilnk  it  may  also  be  said  tiiat  actnated 
by  this  same  motlTe,  Tla.,  tbe  motive  of 
pladog  bis  property  beyond  tbe  reacb  of 
creditwB,  complainant  later  not  only  consent- 
ed, bat  adTlaed  tbat  tbe  pn^»«ty  sbould  be 
transfwred  to  a  corporation  in  wbldi  it 
sbould  clearly  ai^ear  tbat  be  bad  no  inter- 
est. It  ts  true  tbat  be  testiffles  tbat  be  knew 
Dotbing  of  tbia  transfer.  I  discredit  tbls 
testimony,  not  only  because  it  is  contradicted 
by  the  testimony  ci  bis  wife  and  son,  but  be* 
cause  it  seems  to  me  b^fbly  lmi»obable  tbat 
this  circumstance  happened  without  bis 
knowledge.  For  tiiese  reasons  I  think,  aa  X 
baT«  heretofore  stated,  tbat  complainant  nev- 
er owned  tlie  pnverty  and  business  in  con- 
troversy, and  tbat  be  consented  to  its  trans- 
fer to  a  corporation  in  wbldi  lie  bad  no  In* 
terest.  I  have  no  doubt  tbat  there  was  an 
understanding,  as  there  always  Is  when  a 
husband  transfers  to  bis  wife  iHvperty  to 
defraud  crediton,  that  he  should  continue 
to  have  an  interest  in  said  property  and  par- 
tit^te  In  tbe  profits  of  tbe  business.  If  we 
could  enforce  this  onderstandlng.  complain- 
ant would  be  entitled  to  relief;  otherwise,  he 
would  not  No  principle  of  law  is  better 
settled  than  that  we  cannot  compel  a  confed- 
erate in  such  an  illegal  scheme  to  carry  out 
bis  contract  Courts  refuse  to  Interfere,  not 
becauae  they  approve  the  reprehensible  con- 
duct of  tbe  confederate,  but  because  they  will 
not  aid  tiie  other  par^  In  an  Illegal  under- 
taking. 

It  results  from  this  reasoning  that,  in  my 
judgment,  the  decree  of  the  court  below 
should  be  reversed,  and  a  decree  entered 
here  dismissing  complainant's  Ull,  with  costs 
of  both  courts. 


8TATB  V.  WILLIAMS. 

(Supreme  Court  of  North  Dakota.  Juns  28, 

1900.) 

1.  InroxiCATiHO  Liqnoaa— Sau  ot  Patbht 

MSDICINB. 

A  sale  o£  a  patent  medicine  as  nwdldne  by 
a  storekeeper  In  sood  faith  is  not  a  violation  of 
law  under  section  7281,  Bev.  Codes  iSOd,  al- 
though the  same  contains  alcohol  as  one  ci  its 
luffredients. 

[Bd.  Note. — For  cases  in  point,  see  vot  20, 
Cult.  Dig.  Intoxicating  Liquors,  |  146.] 


2.  Sahb— Qunnoir  voa  Jubt. 

Wbetlier  a  sale  of  liquids  Is  made  as  a  med- 
icine or  as  a  beverage,  ander  section  7008,  Rev. 
Codes  1800,  is  a  Question  of  fact  for  tbe  jnry. 

[Ed  Note. — For  cases  In  point,  sse  voL  29, 
Cent  Dig.  Intozlcattaig  Uquors,  {  KKSJ 

8.  SuoE— InsrBUonons. 

Instructions  considered,  and  heJd  errone- 
ous, as  atatlng  to  the  JaiT,  that  the  sale  of  pat- 
ent medicines  Is  unlawful  unless  made  by  a 
registered  pharmacist. 

(Syllabus  h7  the  Court) 

Appeal  from  Dlatrict  Oonrt;  Towner  Coun- 
ty; John  F.  Cowan,  Judge. 

John  Williams  was  convicted  ot  maintain- 
ing a  liquor  nulsauce,  and  appeals.  Beversed. 

Ooolw  &  Ooer,  for  appellant  C.  N.  Frich, 
Atty.  Qen.,  for  reaixmdait 

MORGAN,  C.  J.  Tbe  d^endant  was  con- 
victed of  the  offense  of  keying  and  main- 
taining a  nuisance — ^that  ia,  a  place  where 
intoxicating  liquors  were  alleged  to  have 
be«i  sold — in  violation  of  sectl<Hi  760S,  Rev. 
Codes  1800,  and  appeals  from  tbe  judgment 

The  Inaufflclracy  of  the  evidence  to  sus- 
tain the  verdict  is  not  challenged,  and  errors 
of  law  occurring  at  tbe  trial  are  alone  urged 
aa  grounds  for  the  reversal  of  tbe  judgment 
Error  is  assigned  on  the  giving  of  the  follow- 
ing instructltm:  'THie  fourth  way  that  It 
may  occur  under  the  evidence  In  tbia  case 
is  by  selling  intoxicating  liquors  as  a  medi- 
cine without  having  a  permit  to  make  such 
sale  from  tbe  judge  of  the  county  court  of 
tbe  county  in  which  the  sale  Is  made,  if  any 
sale  of  such  drug  or  material  was  made. 
With  reference  to  the  last  class  of  a  nui- 
sance, where  it  Is  claimed  tliat  tiie  mixture 
or  intoxicating  liquet,  by  whatever  name 
known,  was  sold  as  a  medicine,  I  say  to 
you  tbat  sudi  a  sale  made  of  intoxicating 
liquor  or  Intoxicating  mixture  by  one  who 
was  not  a  druggist  would,  in  effect  be  a  sale 
of  aucb  Intoxicating  liquor  or  mixture  as  a 
beverage.  In  other  words,  such  a  sale, 
though  made  aa  a  sale  of  medidue,  by  one 
not  qualified  to  make  it  under  the  law  ot 
this  state,  is  a  violation  of  our  law.  Our 
law  upon  tbat  point  Is:  'It  sliall  be  unlaw- 
ful for  any  person  or  persons  to  sell  or 
barter  for  medicinal,  sdentlflc  or  mecbanlcai 
purposes  any  malt  vinous,  fomented  or 
otber  Intoxicating  liquor  without  first  having 
procured  a  druggist  permit  th^for  from  tbe 
county  judge  of  tbe  county  wherein  such 
druggist  may  be  doing  business  at  the  time:* " 
Tbe  evidence  shows  that  the  defendant  was 
a  storekeeper,  and  Iw  claims  that  he  sold  the 
liquids  allied  to  be  intoxicating  liquors  as 
patent  medidues.  Section  7281,  Bev.  Codes 
1880,  enacted  as  an  amendment  to  section  12 
of  chapter  108,  p.  SOS,  Laws  1880,  provides 
as  follows:  "The  provisions  of  the  last  sec- 
tion [relating  to  pharmadsts]  aball  not  be 
oonstroed  to  Interfra-e  In  any  manner  with, 
*  *  *  nor  to  prevent  shopkeepers  from 
dealing  In  or  selling  the  commonly  used  med- 
icines and  poisons,  if  such  medldnea  or 
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poflMHU  tre  put  op  by  a  regnl«r  pbarmadst; 
nor  from  dealing  in  and  teUlng  patent  or 
proprietary  medtdnM,"  It  la  claimed  tbat 
Hie  Instmetion  above  quoted  la  enroneona, 
aa  not  containing  a  quallflcatton  to  the  effect 
that,  if  tiie  defendant  eold  the  UiinldB  In 
good  teith  as  a  patent  medicine,  the  defend- 
ant conid  not  be  found  guilty.  We  think 
that  Um  Inatr^tkm  la  prc^ndtdally  errone- 
ona.  Section  7281,  snpra.  doea  not  problUt 
the  Mle  of  pat«it  medicines  by  a  ahopkeeper, 
alOioni^  tbey  may  contain  alcotwl  aa  one  of 
their  Ingredients.  The  Inatroctton  stated  to 
the  jnry  that  the  sale  of  Intoxicating  liq- 
nora  or  mixtures  thereof  as  medldne  would 
bOb  In  effect;  a  sale  tiiereof  as  a  bereraf^ 
and  a  Tlolatlon  of  lav.  l%ia  Is  not  necea* 
sarlly  tma.  SbQpkeq^em  are  permitted  to 
sell  patent  medicines  aa  medldna  The  Jury 
should  hare  been  Instructed  to  that  effect 
It  -warn  a  question  toe  tiiem  to  determine 
-whethtf  the  sale  was  made  In  good  faith 
for  medicine,  or  whether  the  liquids  were 
Bold  aa  intmdcatlng  Ilqnora  aa  a  boTetage. 
Said  section  7281  should  be  construed  In 
connection  with  section  7606,  defining  what 
a  nulaance  la  nnder  tiie  profalUtoiy  law.  0n- 
der  the  Inatmctlons  given,  a  storekeeper 
maintains  a  nuisance  If  he  s^  any  com- 
poond  as  a  medldne  if  it  contains  alcohol 
aa  an  ingredient,  although  the  same  may 
be  vnlrersally  used  as  a  medldpe,  and  was 
ccunponnded  a  regular  pharmadst  There 
an  many  llanlds  that  are  sold  aa  medldnes 
tbat  contain  alcohol,  wbkii  are  not  deemed 
tatudcatlng  Uqnors  as  defined  by  sectlim 
700&  The  last  section  ^Is  with  intoxi- 
cating liquors,  or  mlxtores  that  are  intosi' 
eating,  that  are  sold  as  beverages.  Section 
7281  deals  with  selUng  or  dealing  in  pro- 
inietary  or  patent  medldnes.  The  prohlU- 
tton  of  the  former  section  Is  directed  against 
sellliv  as  a  hevorag^  whereas  the  latter 
antboilSBB  the  sale  as  medldne.  Whetho'  a 
sale  la  made  In  vlolatlcai  of  the  former  sec- 
tion or  under  the  latter  section,  which  does 
not  prohibit  such  salea,  la  a  question  tcx  the 
Jury.  In  statlitf  to  the  jury  that  a  sale  of 
medicine  Is,  In  ^fect,  a  sale  as  a  beverage 
unless  made  by  a  reilstered  i^armadst,  the 
comrt  erred.  The  defendant  was  wititled  to 
have  the  Jury  pass  upon  hla  testimony  that 
he  sold  tiie  liquids  In  question  aa  patent  med- 
ldnes. If  be  did  so  la  good  fhlth  as  a  store- 
keeper, no  €^vae  wss  committed. 

The  Judgm«it  is  revsssed,  and  a  new  trial 
ordered.  All  concur. 


WNOLW  V.  THOMSON. 
^Supreme  Court  oi  Minnesota.    Sept  T,  1906.) 
On  reaignment.  Affirm ed. 
For  former  opinion,  see  108  N.  W.  1026. 

PBB  OtJBIAM.  A  rehearing  was  granted 
tlie  defttidant  upon  the  question  whether  the 
damages  awarded  the  plidntUt  are  exceaslve. 


It  Is  an  admitted  fact  that  the  plaintiff,  after 
she  became  18  years  of  age,  remained  and 
wortod  for  tile  defendant  for  6^  years,  or 
66  months,  ^ils  action  was  brought  to  re- 
cover for  such  services,  and  the  Juiy  allow- 
ed her  $20  a  month  for  the  full  time.  We 
have  reconsldoed  the  evidence,  and  are  of 
the  opinion  tha^  If  the  plaintiff  was  entitied 
to  oompoisatlon  fbr  the  full  term  of  her 
services  afto:  ahe  arrived  at  her  majority, 
the  award  of  damages  Is  fairly  sustained  by 
the  evidence.  It  Is,  howevw,  the  contention 
of  the  defendant  that  in  no  evrat  was  the 
plaintiff  entitled  to  recover  for  services  ren- 
dered prior  to  the  spring  of  1901.  for  the 
reason  tbat  they  were  rendered  by  her  as  a 
member  of  the  defendant's  family,  without 
any  expectation  of  compensation,  and,  fur- 
ther, that  a  promise  thereafter  to  pay  tor 
such  services,  if  made,  was  without  consider- 
ation and  void.  No  such  question  was  raised 
on  the  trial.  The  defense  tendered  by  the 
answer  was  that  during  the  entire  time  of 
the  services  the  plaintiff  "lived  in  the  defend- 
ant's home,  and  occupied  therein  the  position 
and  relation  of  defendant's  daughter,  end 
that  all  services  performed  by  her  for  the 
defendant  were  performed  pursuant  to  such 
relationship,  and  not  otherwise."  This  was 
the  Issue  submitted  to  the  jury  by  the  trial 
court,  and  her  claim  was  treated  by  court 
and  counsel  through  the  trial  as  an  entirety; 
no  question  being  made  that  she  was  not 
entitled  to  recover  for  the  full  tenn  of  her 
service,  if  at  all. 

The  claim  that  the  term  was  divisible,  and 
that  a  recovery  in  any  event  could  only  be 
had  for  services  rendered  after  the  spring  of 
1901,  was  not  made  on  the  trial,  nor  was  it 
passed  upon  by  the  court  or  Jury.  The  ques- 
tion cannot  be  raised  in  this  court  for  the 
first  time,  and  we  adhere  to  our  original  de- 
cision that  the  damages  awarded  the  plain- 
tiff are  not  excessive,  but  Justified  by  the 
evidence. 


OAMPBBLL  V.  RAILWAT  TRANSFBTR  00. 
et  al.  (two  cases). 

(Supreme  Court  of  Minnesota.   Jul;  7,  1905.) 

1.  Tbux— RECEFTion  or  Btidknce. 

It  Is  fairly  within  the  discretion  of  the 
trial  court  to  sJlow  the  plaJntiff  to  give  all  bis 
evidence  at  one  time,  even  though  such  evidence 
tends  to  show  negligent  custom,  before  It  is 
shown  by  some  direct  evidence  that  the  negligent 
act  complained  of  was  committed  by  defendant 
In  this  case^  Md,  that  suffident  foundation  for 
admlMion  of  sniA  evidence  was  In  fact  subse- 
qaently  laid. 

[Bd.  Note. — For  cases  In  point,  see  vol.  46. 
Cent  Dig.  TrUl.  I  139.] 

2.  iRJUaT  TO  ElfPLOTt— NsouoflnoB— Quss- 
TIDN  FOB  JUBT. 

When  it  Is  shown  that  one  defendsnt  was 
iB  the  habit,  when  unloading  cars,  of  placing 
boards,  used  (or  the  purpose  of  closing  car 
doors,  upon  the  top  of  such  cars,  and  another 
defendant  was  in  the  habit  of  receiving  such 
cars  with  admitted  knowledge  ef  soch  custom. 
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the  qnestlon  of  neglinnce  aa  to  both  detendanta 
waa  properly  one  of  fact  for  the  Snrj. 
8.  SAifB— Fatlube  to  Inspect. 

Anterior  negligeDce  of  one  defendant  doea 
not  ihield  aoother  defendant  from  resiranBlbilitT 
for  ita  own  n^ligence  In  Its  failure  to  Inspect, 
•o  as  to  provide  a  reasonably  safe  place  for  ita 
employte'  labor. 

4.  SAUE— COHIBIBinOBT  NsGLiaBnoB. 

BTideDce  examined,  and  held,  that  the 
plaintiff  was  not  goilt?  of  contributory  negli- 
gence as  a  matter  of  law. 

6.  NEOLIGBNOB— AsSUHFTIOIf  OB  BiBE. 

The  defense  of  asanmption  of  riak  la  not 
arallable  to  a  defendant  not  an  employer  of  the 
person  injured. 

6.  ma8tbb  and  slbtant  —  assmcftion  ob 
Bisk. 

Plaintiff,  who,  while  coming  down  the  aide 
of  one  car,  waa  injnred  by  one  end  of  a  grain- 
door  board  resting  against  a  cleat  supporting 
the  foot  board  on  top  of  another  car,  and  pro- 
truding over  the  side  of  that  other  car,  which 
was  standing  on  an  adjoining  track,  did  not,  as 
a  matter  of  law,  assume  soda  risk. 

7.  Action— MisjoiN  DEB  of  Causes— Waitbb. 

Where  two  causes  of  action  are  improperly 
united,  the  objection  thereto  is  waived,  ander 
sections  5232.  6234,  6235,  Gen.  St  1894,  unless 
raised  by  answer  or  demurrer,  and  not  by  way 
(tf  objectitm  to  the  introdnctimi  of  evidence. 

8.  FBBSONAL  InjUBIES— Dakaobb. 

An  award  of  $3,000  for  a  compound,  com- 
minuted fracture  of  the  right  leg,  reaultmg  In 
permanent  injury,  and  for  some  damage  to  the 
left  leg,  whereby  plaintiff,  a  switchman,  Mming 
$8  a  day,  was  confined  to  a  hospital  for  aeTeraJ 
months,  and  was  Incapacitated  from  labor  for 
about  a  year,  is  not  excessive. 

[EJd.  Note. — For  cases  in  point,  see  vol.  15, 
Gent.  Dig.  Damages,  H  877,  878.  888.} 

(SyllaboB  by  the  Court) 

Appeal  from  DUrtrlct  Court,  HeniMpln 
Oonnly;  Frank  O.  Brooki^  Judge. 

Action  by  Alerander  H.  Oampbetl  against 
tbe  Ballway  Transfw  Company  and  the 
Northwestern  Consolidated  Milling  Onnpany. 
V^ict  for  plaintiff,  and  each  defendant  8p> 
peala  from  an  order  denying  separate  mo< 
tions  for  judgment  notwithstanding  tbe  rer- 
dlct  or  for  a  new  trial.  Affirmed. 

Albert  E.  Clarke,  for  appellant  Railway 
Transfer  Co.  Cobb  &  Wheelwright,  for  ap- 
pellant Northwestern  Consolidated  Milling 
Co.  Humphrey  Barton,  for  respondent. 

JAOOABD,  J.  TUB  was  an  actim  to  re- 
cover damages  for  personal  injuries  caused 
by  negligence  of  Iwth  defendants.  The  de- 
fendant Ballway  Tranafer  Company  operates 
what  might  be  called  a  switching  raHrond 
among  the  flour  mills  at  St  Anthcmy  Falls, 
over  which  It  transfers  cars  from  other 
railroad  companies  to  the  mills,  and  from 
the  mills  to  such  ralhroad  companies.  The 
defendant  milling  company  owns  and  oper- 
ates a  number  of  these  mills.  The  transfer 
company  dellTered  freight  cars  to  the  mill- 
ing company  at  one  of  ItM  mills.  The  latter 
then  took  charge  of  and  unloaded  the  same. 
Afterwards  the  tranafer  company,  by  agree- 
ment with  the  milling  compai^,  took  the 
cars  away.  In  May,  1908,  philntUC  entered 
the  employ  of  tbe  transfer  company.  On 


April  6,  ISOi  tb«  tnuufer  oonipasy  dellr- 
ered  to  the  milling  compsay  ssTeral  cars 
loaded  with  grain.  The  doors  ct  the  car  do-  > 
Ing  the  damage  here  were  closed  with 
boards.  On  AprU  8,  1904,  the  plaintiff,  while 
coming  down  on  a  ladder  fnMn  the  tcqp  <tf  a 
Pere  Marquette  freight  car,  waa  caught  b^ 
tween  a  board  projecting  from  the  tap  at 
tile  other  car,  known  as  "800  Oar  8782,"  on 
on  adjacmt  trad;  and  the  car  from  which  he 
was  descending.  While  defendants  united 
against  the  plaintiff,  their  defenses  were  dif- 
fOren^  and  each  daimed  that,  if  any  liability 
existed  at  all,  such  liability  was  that  of  the 
otiier  defendant  only.  The  jury  awarded  a 
TWdict  of  88,000  against  both  defendants. 
The  case  cornea  to  this  court  npm  separate 
appeals  from  an  (Oder  denying  each  defend- 
anlfa  separate  motion  tm  judgment  notwith- 
standli^  the  Terdlet,  or  tor  a  new  trial.  Tlie 
appeals  of  boUi  defendants  will  be  treated,  aa 
far  as  Uils  oplnim  is  concerned,  as  one. 

1.  The  defendant  milling  company  con- 
tends that  reversible  error  was  committed 
by  the  conrt  In  receiving  evidence  that  on 
other  occasiODS  cars  came  from  the  mUls 
with  boards  on  tc^  ttf  them,  undo:  objections 
VpedficftUy  pointing  out  and  fully  apprising 
the  court  of  tbe  ground  of  objecthxi — that 
negllgrat  habit  could  not  be  proven  until  It 
be  shown  some  evidence  that  Uie  particu- 
lar board  emnplalned  of  was  idaced  on  the 
car  canrtng  tbe  damage  by  ibe  defendant 
mining  company.  BlHott  on  Bv.  1 173;  Sha- 
ber  V.  By.  Co.,  28  Minn.  108.  9  N.  W.  675; 
Davidson  v.  By.  Co.,  84  Mtnn.  61,  24  N. 
824;  Pittsburg  By.  Oo.  v.  M^ell  and.  App.) 
06  N.  B.  777;  DunnelTs  Minn.  Trlalbook.  < 
847;  Newstrom  v.  By.  Co..  61  Minn.  78.  63 
N.  W.  268;  Fonda  v.  By.  Oo.,  71  Mtain.  438, 
74  N.  W.  166,  70  Am.  St  Bep.  841;  EaUIen 
V.  N.  W.  Bedding  Co.,  46  Minn.  187,  48  N.  W. 
779.  The  memorandum  of  the  trial  court  on 
this  point  justifies  the  recepticm  of  the  evl- 
dmce  on  two  gromids,  namely:  0-)  Becaiue 
tiie  tosthntmy  was  admissible  as  agaluBt  tbe 
transfer  company,  and,  if  admissible  upon 
any  ground  or  agalnat  any  party.  It  must  be 
received,  and.  if  it  be  Ineffectual  or  Inadmis- 
sible tor  any  spedfle  purpose  or  against  any 
particular  party,  the  court  should,  upon  re- 
quest, so  charge  the  jury;  and  (2)  because 
the  objection  was  addressed  to  the  acAer  of 
proof.  We  are  of  opinion  that  the  latter 
ground,  at  least;  was  well  taken.  Tt  was 
fairly  within  the  discretion  of  tbe  trial  court 
to  allow,  as  it  did,  the  plaintiff  to  give  at 
one  time  all  his  testimony,  including  that 
pertaining  to  this  custom,  and,  in  case  no 
foundation  for  it  was  subsequently  laid,  to 
strike  It  out  on  the  court's  own  motion.  In 
point  of  fact,  however,  direct  testimony  was  . 
subsequently  produced.  It  waa  ahown  that 
no  board  was  on  tbe  car  when  it  waa  deliv- 
ered to  the  milling  company  on  the  morning 
of  April  6th;  that  the  car  was  taken  out 
about  2  o'clock  on  the  morning  of  AprU  6th 
to  the  yard,  to  be  distributed  to  the  tranafv 
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oompany;  tbat  certain  boards  were  taken 
out  of  th«  car  by  the  DaUUBg  company  wbon 
the  car  was  unloaded;  that  afterwarda  the 
board  waa  on  tbe  car.  A  wltneas,  who  load- 
ed the  car  In  North  Dakota.  teatlQed  that 
the  boards  thwe  naed  by  him  In  closlnff  the 
carsloor  qutce  were  of  a  kind  of  hardwood 
peculiar  to  that  inrt  of  the  country,  and 
that  tbe  board  which  injured  tiie  plahitlff 
was  of  this  ^edfle  type.  While  it  la  tme 
tbat  the  lerranta  of  tbe  mlUlng  company 
swore  that  they  did  not  pnt  tbiB  board  on 
the  top  of  the  ear,  tbe  testlmonr  referred  to 
warn  sufficient  to  bsTe  jnstifled  the  tptrodnc- 
tion  of  erldence  of  the  cnstom,  if  it  liad  pre- 
ceded in  point  of  time  tbe  reception  of  pcoot 
of  negligent  custom.  The  eonrt  was  there- 
fore within  tbe  exwctoe  of  its  discretion  as  to 
<ffder  of  proof.-  Gillette  on  Indirect  Br.  1 68. 

2.  Tlie  uqiligenoe  of  13ie  milling  company 
was  sufficiently  shown  to  have  been  a  quea- 
tlon  of  fact  to  be  de^mined  by  the  jnry, 
Tic,  whether  or  not  its  employte  placed  tbe 
board  <Hi  tiie  Boo  car  in  question  in  pursu- 
ance of  a  demonstrated  custom.  Tbe  negU- 
gence  of  the  transfer  omnpany  was  also  fiir 
tbe  pury.  Its  duties  as  to  inspection  in  this 
instance  have  not  the  same  basis  as  if  the 
car  had  oome  to  it  tr6m  a  connecting  car- 
rier. Its  car  wait  to  the  milling  company  in 
a  safe  condition,  and  retorned  In  a  ^Ungerous 
eondttloii.  The  transfer  cranpany  was  not 
directly  responsible  for  the  conduct  of  the 
serrants  of  tlie  mlUing  company,  to  whom  It 
stood  In  no  contnctoal  relation,  and  orer 
whom  it  had  no  control.  It  IndstB  that  it 
bad  no  DoUoe,  actual  or  ctniitmcttTe,  of  the 
presMice  of  tbe  board  on  tbe  top  of  the  car. 
SpanOSc  at  Isolated  instancaa  of  placing  a 
board  on  the  top  of  a  ear  might  wen  be  held 
not  to  Impose  the  duty  of  inqtectioa  In  fliat 
ngiaA.  In  this  ease,  howerer,  there  was  a 
Img-estabUsbed,  easily  obserred,  and  perslat 
ent  enstom  to  tbat  effect  on  tbe  part  of  tbe 
mUIing  oompsny.  The  transfer  company  had 
such  a  ffirect  knowledge  tbat  it  complained, 
and  demanded  tbe  osssatton  of  tliat  habit 
In  tbe  conflict  of  interests  between  the  two 
defOidanta,  the  milling  onnpany  Instetod  that 
tbe  preaenee  of  the  boud  on  tbe  top  of  the 
car,  with  wbieb  we  are  here  conoanwd,  waa 
due  to  tbe  custom  of  the  transfer  company's 
employte  to  put  these  boards  on  tbe  tops 
of  cars,  and  to  then  throw  them  off  at  stated 
plaeea  finr  subsequent  personal  nse  or  sale; 
and  the  transfer  company  omtaided  tbat 
"the  uncontradicted  evidence  shows**  that 
the  milling  company's  servants  continued 
their  dangeroQS  custom.  On  either  theory 
tbe  ne^lgenee  of  the  transfer  company 
wonld  be  fbr  tbe  jarj.  There  waa  in  fact 
sofflelent  erideoee  of  the  ivaetiee  on  the  part 
of  the  other  defendant,  though  somewhat 
abated  in  extant  to  create  a  question  for  the 
Jnry  as  to  eonetructlTe  notice^  and  n^l- 
gence  ttj  tbe  tranafer  company  with  reapect 
to  sndti  enstom.  In  perf  mnanee  of  its  duty 
to  proTlde  its  servant,  this  plalntUC,  wltti  a 


reasonably  aate  place  In  which  to  do  bla 
work,  to  not  expose  him  to  tmknown  and  un- 
necessary hasard.  and  thereunto  to  make  rea- 
sonable Inspection.  It  failed  in  the  perform- 
ance of  this  doty,  aceivdliv  to  the  finding  ot 
ttie  Jury. 

There  Is  no  morit  In  tbe  transfer  company's 
contention  that,  if  any  one  la  liable,  It  must 
be  the  mllUng  company  only,  because  Its  n^ 
llgenoe  was  the  proximate  cause  of  tbe  dam- 
age. In  point  of  fact,  tbat  negligence  was  an- 
terior, but  the  reeponsiblUty  aa  a  Ie«al  cause 
in  such  a  case  does  not  d^xmd  npon  the  ae- 
qaace  In  time  of  the  wrong  charged.  Mo. 
Faa  By.  Go.  t.  Moaeley,  67  Fed.  821, 6  a  G.  A. 
641.  It  la  not  eaeentlal  tbat  a  Juridical  cause 
be  a  sole  cause.  Lske  Shrae,  etc,  Ry.  Co.  t. 
Helntosh  (Ind.  Bnp.)  88  N.  B.  476;  McCl61Un 
T.  8t  Paul,  U.  &  M.  By.  Ga  (Minn.)  B8  N.  W. 
978b  When  damage  emnplained  of  la  the  re- 
ault  at  tbe  wnmg  of  tbe  defendant  and  a 
third  puwm,  and  oonld  not  have  been  produ- 
ced In  tbe  absenoe  of  either,  tbe  defendant's 
wrong  Is,  in  law,  a  proximate  cause  of  the 
injary.  McUahon  t.  Davidson,  12  Minn.  857 
(Oil.  282);  Campbell  t.  City  of  StUlwater,  32 
Minn.  20  N.  W.  820,  60  Am.  Bep.  667; 
Johnaon  r.  N.  W.  TeL  ^xcSl  Co.,  48  Minn. 
483,  61  N.  W.  226;  Gnnd  TruiA  By.  Co.  t. 
Onmndng^  106  U.  8.  700,  1  Sup.  Ct  483,  27 
L.  Bd.  266.  Accordingly  the  anterior  negli- 
gence of  the  mining  ecanpany  in  putting  tbe 
board  on  the  car  did  not,  In  view  of  the  per> 
slstence  of  tbe  dangerous  cnatnn,  ihleld  the 
railway  ocmpany  fn>m  responsibility  fw  Its 
tailnre  to  inspect  tbat  car,  and  to  provide  a 
reasonaUy  safe  place  for  Its  employes'  labor. 
Teal  V.  American  Mln.  Oob.  84  Minn.  820, 
87  N.  W.  837:  Moon  T.  N.  P.  By.  Co.,  46 
BtOnn.  106.  48  N.  W.  610,  24  Am.  St  Bep.  IM; 
Heron  t.  Bailway  Co.,  68  Iflnn.  642,  71  N.  W. 
706.  And  aee  84  Gent  Dig.  cola.  072  to  676, 
indualva, 

8.  The  plaintiff  waa  not  guilty  of  contribu- 
tory n^ligenoe  as  a  matter  ot  law.  It  wbb 
not  his  duty,  aa  tin  milling  company  In 
effect  insists,  to  ere  mine  the  Soo  car,  and 
see  that  ft  did  not  have  boards  on  it,  white 
be  waa  woAlng  with  tbe  crew  of  nun 
which  pulled  out  fnnn  the  mill  the  atrlsg 
of  eight  or  ten  cars,  of  which  tbe  Soo  car  do- 
ing the  damage  waa  one.  The  master,  and 
not  the  servant  waa  required  1^  law  to  make 
the  Inspection.  His  work  did  not  require 
him  to,  and  he  did  not,  according  to  the 
erldence,  pass  over  this  particular  car.  Nor 
was  tae^  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  In  descendiiv  from  ttie  aide 
of  the  moving  car  near  the  car  doing  damage, 
as  ttie  transfar  onnpany  inHats.  He  waa 
not  bound  to  wait  until  tbe  ear  stoi^ed.  To 
have  done  so  might  have  exposed  him  to 
danger  when  the  car  on  which  he  waa  riding 
buaqted  into  another  car.  He  waa  not  neg- 
ligent In  gattliv  oB  Ota,  movinf  ear  m  the 
dde  he  did,  to  enable  him  to  go  back  more 
qolddy  to  tbe  train  and  get  another  car, 
ao  long  aa  the  cauae  of  the  Injury  waa  not 
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the  rapidity  of  tbe  motion.  In  doing  what 
he  did  he  was  eerrlng  hlB  master  to  the 
best  of  his  ability,  and  In  the  naual  and  cus- 
tomary manner,  which  would  not  have  been 
dangerous  If  hli  employer  had  not  been 
negligent  Tbe  defendants  accordingly  hare 
not  concluslTely  shown  negligence  on  his 
part  with  reference  to  the  producing  cause 
of  the  Injury.  Flanders  t.  a,  St  P.,  M.  &  O. 
Ry.  Co.,  51  Bflnn.  IQS,  63  N.  W.  644;  Olson 
V.  Schultz,  67  Minn.  494,  70  N.  W.  779,  86 
L.  R.  A.  790,  64  Am.  St  Bep.  437;  Curtis 
V.  Ry.  Co.,  95  Wis.  480,  70  N.  W.  065;  PhU- 
llps  T.  By.  Co.,  64  Wis.  476,  25  N.  W.  644; 
Ry.  Co.  V.  Tynan,  119  Ted.  288,  66  O.  O.  A. 
192;  RaUway  Go.  v.  Mansberger,  66  Fed.  196. 
12  O.  C.  A.  6T4. 

4.  The  plaintiff  did  not  assume  the  risk 
of  the  projecting  board.  The  basis  of  the 
contention  of  the  defendant  transfer  com- 
pany, to  which  only,  as  his  employer,  this 
defense  Is  arallable,  was  that  defendant  was 
charged  with  no  more  knowledge  than  the 
plaintiff  as  to  the  danger  from  the  project- 
ing b<wrd;  that  If  either  should  have  known 
of  the  danger,  the  plaintiff,  whose  knowledge 
of  the  custom  la  fully  shown,  should  also 
have  known  It  and  therefore  be  assumed  It 
It  Is  a  well-settled  mle  in  tills  state,  how- 
ever, "that  the  master  and  servant  do  not 
Rtand  at  all  upon  the  same  footing  In  these 
matters.  It  is  the  master's  duty  to  supply 
safe  Instrumentalities  for  the  use  of  his 
aerrants.  He  Is  bound  to  exercise  reasona- 
ble diligence  in  Informing  himself  aa  to 
whether  bis  machinery  Is  safe,  whereas  tbe 
servant  in  the  absence  of  notice  to  the 
contrary,  or  something  to  put  him  on  in- 
quiry, has  a  right  to  a&snme  that  bis  mas- 
ter has  done  bis  dnty,  and  to  rely  on  his 
superior  judgment  •  •  •  He  Is  not  nee- 
essarlly  bound  to  know  as  much  as  his  mas- 
ter ought  to  know  as  to  what  Is  or  what  Is 
not  safe.  Again.  It  is  one  thing  to  be  aware 
that  machinery  Is  defective  or  in  a  par- 
ticular condition,  and  another  to  know  or  ap- 
preciate the  risk  reanltiug  therefrom.  *  ♦  • 
The  mere  fact  that  a  servant  knows  the 
defects  does  not  necessarily  <marge  him  with 
contributory  negligence,  or  the  assumption 
of  risks  growing  out  of  those  defects.  The 
question  Is,  did  be  know,  or  ought  he,  in  the 
exercise  of  ordinary  common  sense  and  pru- 
dence, to  have  known,  the  risks  to  which  the 
condition  of  the  InstrumentalltieB  exposed 
him."  Wuotlila  v.  Duluth  Lbr.  Co.,  S7  Minn. 
163,  166,  83  N.  W.  551,  5  Am.  St  Bep.  882; 
■Chrlstlanaon  v.  Northwestern  Compo-Board 
Co.,  83  Minn.  28,  85  N.  W.  826,  85  Am.  St 
Rep.  440;  Sneda  V.  Libera,  66  Minn.  837,  68 
Jj;  W.  36;  Newhart  v.  St  Paul  Ry.  Co.,  51 
Minn.  42,  52  N.  W.  983;  Davidson  v.  Cornell, 
132  N.  Y.  228,  80  N.  BJ.  573. 

Tbe  plaintlft  was  Injured,  not  while  pass- 
ing over  the  way  on  the  top  of  the  car,  pro- 
Tided  for  tbe  use  of  brakemen,  which  risk 
1t  might  have  been  held  he  would  have  un- 
-dertaken,  but  by  a  board  protruding  over 


tbe  Bide  of  the  car,  which  by  the  moe  rea- 
soning he  could  not  be  held  to  have  aasnmed. 
He  was  not  as  a  matter  of  law.  bound  ei- 
ther to  anticipate  that  or  to  Investigate 
whether,  be  might  In  descending  from  tbe 
?ar,  be  exposed  to  danger  from  the  Pere 
Marquette  car  which  would  happen  to  be 
in  the  next  adjoining  trad,  arising  from  the 
tacts  that  one  end  of  a  grain-door  board 
would  rest  against  a  cleat  snpirartlns  the 
way  on  top  of  tbe  car,  and  that  die  other 
end  would  protrude  over  the  side  of  that 
car.  It  would  be  carrying  the  doctrine  un- 
rea8oaaJ>ly  far  to  condnalvely  hold  that  be 
should  have  foreseen  this  possibility  w  have 
appreciated  the  risk.  Biarttn  v.  North  Star 
Tron  Works,  81  Minn.  407.  18  N.  W.  108; 
Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.)  24 
Sup.  Ct  24,  48  L.  Bd.  96;  Ubby.  McNeill  & 
Ubby  V.  Scherman  (111.)  84  N.  B.  801.  S7  Am. 
St.  Rep.  191.  This  is  especially  true  in  view 
of  the  fact  that  plaintiff  had  not  on  that 
trip  passed  over  the  car  on  which  the  board 
protruded.  He  had  not  seen  it  and  knew 
nothing  about  it  He  was  there  at  night 
when  it  was  dark.  The  accident  was  there- 
fore not  tbe  result  of  Inattention  to  a  knovrn 
peril  on  tbe  part  of  the  person  injured,  as 
In  Clark  v.  St  Paul,  etc.,  Ry.  Co.,  28  Minn. 
128,  9  N.  W.  681.  Moreover,  after  the  com- 
plaint by  the  transfer  company  the  milling 
compel^  forbade  the  continuance  of  the  cus- 
tom, and  employed  a  man  to  carry  away 
such  boards  during  the  day,  although  the  un- 
loading continued  all  night  The  accident 
in  question.  It  must  be  remembered,  occnr- 
red  In  tbe  nighttime.  The  effect  <tf  this  oi^ 
der  was  In  some  measure  to  abate  the  dan- 
ger. The  plaintiff  after  the  change  did  little 
work  for  the  transfer  company;  was  sick 
and  not  at  work  for  some  time  iinwvlous  to 
the  accident  Then  circumstances  consti- 
tute additional  reasons  for  refusing  to  bold 
that  as  a  mattw  of  law  he  appreciated  ttie 
danger  and  asaumed  tbe  rlak  oC  tiia  pzotrnd- 
Ing  board. 

6.  The  transfer  company  also  Insists  that 
two  causes  of  action  were  Improperly  united. 
If  this  objection  had  been  raised  by  way  of 
answer  or  demurrer,  this  court  would  have 
been  called  upon  to  determine  the  question. 
Having  raised  the  question  for  tbe  first  time 
at  trial,  and  upon  the  admission  of  evidence^ 
the  defendant  has  waived  It  Sectlona  6282, 
6234.  5235,  Gen.  St  18M;  BopB  T.  Wangfa 
(MIna)  103  N.  W.  500. 

6.  The  milling  company  only,  and  not  the 
transfer  company,  raised  tbe  objection  that 
the  award  of  damages  by  tbe  jury  was  ex- 
cessive. The  difficulties  in  practice  as  be- 
tween the  defendants,  which  might  arise  If 
tbe  objection  were  sustained,  constltuto  do 
sufficient  reason  for  refusing  to  reduce  or 
to  set  aside  the  verdict  If  the  mllHng  com- 
pany be  entitled  to  such  relief.  In  the  as- 
sessment of  damages  in  cases  of  this  char- 
I  acter,  no  fixed  rale  can  be  laid  down.  Pre- 
vious decisions  of  courts  upon  similar  ci^ 
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cumstances  should  be  glren  due  weight,  Inter 
alia,  because  counsel  have  a  right  to  place 
some  reliance  upon  them  as  guides  to  the 
amount  proper  In  connection  with  negotia- 
tions for  settlement  But  In  the  nature  of 
things  the  award  in  each  case  must  be  de- 
termined primarily  by  Its  own  pertinent  ev- 
idence. The  Inatant  case,  It  la  urged,  Is  con- 
trolled by  Slette  v.  G.  N.  Ry.  Co.,  53  Minn. 
341,  55  N.  W.  137.  There  a  verdict  of  $4,- 
100  for  a  transverse  fracture  of  a  thigh 
bone  was  reduced  to  f2.100.  In  the  case  at 
bar  the  Jury  awarded  93,000  for  a  compound, 
comminuted  fracture  of  the  right  leg,  from 
which,  because  of  skillful  surgeiy,  there  was 
an  excellent  recovery,  but  which  resulted  In 
permanent  injury.  But  here  the  left  leg  was 
also  hurt,  although  after  Its  consequent 
swelling  had  been  lanced  the  Injury  does 
not  seem  to  have  been  serious.  Slette  was 
a  sectlonman,  earning  $35  per  month.  This 
plaintiff  was  a  switchman,  acting  sometimes 
as  a  foreman,  and  receiving  In  the  former 
capacity  ?3,  and  In  the  latter  $3.30,  per  day 
of  10  hours.  Plaintiff  was  confined  to  a 
hospital  from  April  6th  to  July  3d.  At  the 
time  of  trial,  about  a  year  after  the  accident, 
he  was  Incapacitated  from  work.  In  accord- 
ance with  the  spirit  and  letter  of  the  Slette 
Case,  and  of  the  authorities  generally,  and 
In  accordance  with  reason.  It  must  be  held 
that  the  verdict  was  not  excessive. 

We  have  examined  and  considered  other 
assignments  of  error,  and  do  not  find  them 
sufficient  to  Justify  reversal  of  order  of  the 
trial  court. 

The  orders  appealed  from  are  affirmed. 


BLLINOBO  T.  BLLINOBO.* 

(Supreme  Court  of  Minnesota.   July  21,  19(Ki.) 

Application  for  reargament  Granted. 
For  former  opinion,  see  108  N.  W.  1182. 

liOVELT,  J.  It  iB  hereby  wd^red  that 
the  applteatlon  for  a  reargument  be,  and  the 
same  la  liweby,  granted  upon  the  quesfloa 
whether  the  conclusion  of  law  of  the  trial 
Judge  1b  sustained  by  hla  finding  o£  fact  as 
modified  In  his  memorandnm  of  January  26, 
1906,  which  waa  made  a  part  thereof.  Snch 
reargnment  to  be  on  briefs,  which  may  be 
typewritten,  to  be  filed  within  20  days  after 
this  date. 


PURVIS  et  aL  T.  ROHOLT. 

(Supreme  Court  of  Minnesota.   Jaly  28,  1905.) 

APPEAL— REXaBH—CONTlKTB. 

Wbere  Judgment  has  t>een  ordered  by  the 
trial  court  upon  the  pleadings,  it  must  appear 
by  the  return  on  appeal,  either  by  the  certifi- 
cate of  the  Judge  or  of  the  clerk  of  the  district 
court,  that  all  the  records  and  files  are  re- 
tamed  to  entitle  a  review  here. 

Hospes  N.  W.  Mfg.  &  Car  Co.,  48  N.  W. 
180,  ^Minn.  250,  foUowed. 

(Syllabus  by  the  Court) 

""•Por  opinion  on  rsbsarlng,  sm  IM  N.  W.  BTB. 


Appeal  from  Dlsti'lct  Court,  Polk  County; 
William  Watts,  Judge. 

Action  by  Robert  H.  Purvis  and  Magnus 
Lundberg,  co-partners  as  the  Robert  H.  Pur- 
vis Land  Company,  against .  John  Roholt 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Afllnned. 

H.  Steenerson  and  Chas.  LorlOK  for  ap- 
pellant (He  J.  Vaole  and  Wm.  P.  Mniphy, 
toe  respondoiti. 

LOVBLT,  J.  This  is  an  aiq^eal  from  a 
Judgment  on  the  face  of  which  it  appears 
that  the  same  was  ordered  upon  the  plead- 
ings by  the  trial  court  Whether  It  was  Jmh 
tided  by  a  construction  of  the  pleadli^  con- 
tained In  the  paper  book,  or  iMsed  upon  stip- 
ulations and  agreements  entered  during  the 
trial,  which  Is  probable^  Is  not  apparent  ftom 
the  return.  The  appellant  has  caused  no  bill 
of  exceptions  or  settled  case  to  be  made,  and 
no  proceedings  subsequent  to  the  reply  are 
before  us  In  the  retnm;  neither  does  it  appear 
from  tbe  certificate  ot  the  trial  Jndge  that 
the  record  contains  all  that  was  offered  or 
considered  on  the  motion  for  Judgment,  ma 
does  the  c^tlflcate  of  the  clerk  of  the  district 
court  show  that  the  return  contains  all  Ute 
records  and  files  In  the  case;  hence  tbe  pre- 
sumption In  favor  ot  tbe  Judgment  must  pre- 
vail, .and  it  la  affirmed.  Hoepes  t.  N.  W. 
Mfg.  and  (3ar  Co.,  41  Minn.  250,  48  N.  W. 
ISO. 


STATB  V.  ST.  BARNABAS  HOSPITAIj. 

(Supreme  0>urt  of  Minnesota.   July  28,  1909.) 

Taxation  —  Exemptions— Hospitaijb—Fabu 
Lanus. 

Defendant,  a  charitable  corporation,  main- 
taining a  hospital  and  owning  a  farm  from 
whidi  It  derives  an  annual  Income  applied  to 
the  relief  of  charity  patients,  but  such  farm 
not  being  a  part  of  the  curtilage  of  tbe  hos- 
pltal.  or  eseentlal  or  necessary  to  operate  the 
same,  held,  that  It  is  not  exenu>t"from  taxa- 
tion as  real  estate  under  section  8,  art  9,  of 
the  state  Constitution. 

State  y.  Bishop  Seabury  Mission,  95  N.  W. 
882,  90  Minn.  M,  distinguished. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  |  898.] 

(Syllabus  by  the  0)urt) 

Aroeal  from  District  Court,  Hennepin 
(bounty;  David  F.  Simpson,  Judge. 

Action  by  the  state  against  the  St  Bar- 
nabas Hospital.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

George  S.  Grimes,  for  appellant  B.  T. 
Young.  Atty.  Gen.,  AJ  J.  Smith,  Co.  Atty., 
and  W.  a  Leary,  A^st  Ca  Atty.,  for  the 
State. 

LOVELY,  J.  This  is  a  proceeding  to  en- 
force the  payment  of  taxes  assessed  for  the 
year  1902,  which  were  delinquent  and  un- 
paid on  the  first  Monday  of  January,  1004. 
The  defendant  here  claims  that  the  property 
was  exempt  under  the  provisions  of  section 


Digitized  by 


Google 


563 


104  NORTHWESTERN  REPOBTBB. 


(Ulnn. 


8.  art  9.  of  fbe  state  OonatltntloiL  Flalntlfl 
had  Jndcment,  ftom  which  the  d^endant  ap- 
peala. 

The  short  fftets  are  as  follows:  Defendant 
la  a  .corporatlim  organised  under  and  pur- 
suant to  the  statntea  of  this  state  for  char- 
itable purposes.  It  hss  no  capital  stotdc,  and 
condnctB  a  hospital  without  any  tIow  to 
proat  It  had  acquired,  prerlous  to  the  as- 
aessment  by  gift,  certain  tsrmtng  lands, 
which  It  rented,  and  dwlved  an  annual  to- 
come  therefinuD  oC  about  (600.  The  pnrp<we 
and  practice  of  the  InstltntlfHi,  aa  expressed 
in  Its  articles  of  Incorporation^  Is  to  reUere 
the  [dck,  wonnded.  and  disabled,  IrrespectlTe 
of  Ber,  nattonality,  color,  or  religious  creed, 
by  proTkUng  a  place  for  the  care  of  Such 
person,  medical  attendance,  food,  and  i^oth- 
Ing.  It  may  also  be  stated  that  the  lands 
and  premises  for  more  than  four  years  pre- 
Tlous  to  these  proceedings  hsve  bemi  a  part 
of  the  endowment  of  the  hospital,  and  are 
and  Can  be  used  only  for  tiie  support  and 
core  of  charity  patients,  but  were  composed 
of  fanning  lands  separate  fnnn  the  curtilage 
of  the  Institution,  and  not  essential  or  nec- 
essary to  the  use  of  the  same  for  hoepltal 
porposes.  It  Is  claimed  on  behalf  of  the 
corporation  that  this  farm,  with  its  Income, 
Is  exempt  ftom  taxation,  nndw  the  section 
of  the  Omstltntlon  referred  to,  which,  afU 
er  providing,  among  other  things,  fliat-  "laws 
shall  be  passed  taxing  all  property  and  p^ 
sonal  pn^)erty  acconUng  to  Its  true  mon^ 
Vslue,**  declares  **that  all  institutions  of 
purely  public  charity  shall  be  ezenqit"  The 
contentlim  of  defHidant  on  ttils  anwal  ti 
that  such  a  couBtmction  should  be  given  to 
the  word  'iiutltatlim''  in  tb»  o^anlc  law, 
and  be  held  to  apply  not  only  to  the  building 
and  adjacent  portions  of  the  land  used  di- 
rectly tar  the  realisation  of  Its  spedflc  and 
dlstlnctlTe  purposes  as  a  hospital;  but  to  all 
real  iiropwty  from  wblfdi  It  derives  an  In- 
come to  aid  In  extending  the  beneficent  pur- 
poses of  its  organisation.  While  the  question 


thus  presoited  has  not  been  directly  paased 
upon  by  this  court,  yet  It  has  been  Impliedly 
held  at  least  that  the  Ocmstltntlon  does  not 
extend  to  real  estate  held  by  charitable  In- 
stitutions. In  County  of  Hennepin  v.  Broth- 
eriu>od  of  the  Ohur<A  of  Gethsemane,  27 
Minn.  460,  8  K  W.  690,  88  Am.  Sep.  288,  it 
was  said  that  the  word  '^Institution''  In  the 
Oonstltntion  comprehends  not  only  s  building 
and  the  ^und  covwed  by  it;  but  adjaomt 
ground  wbldi  la  reasonabty  necessary  or 
proper  to  tba  purposes  and  object  In  Tlew, 
and  wtilch  Is  used  directty  for  the  promotion 
and  acoHnpIlabment  of  the  same,  and  tOr  Ibis 
reason  the  real  estate,  a  part  of  the  Imme- 
diate grounds  connected  ttierewlth,  was  held 
to  be  exempt  In  the  recent  case  of  Stote 
T.  Bi^op  Seabury  Bflsslon,  80  Minn.  96,  96 
N.  W.  882,  wbldi  was  a  proceeding  to  sub- 
ject Taluable  endowmento  InTCsted  In  farm 
mortgages,  the  income  of  whl(di  was  devoted 
to  the  malntoiance  and  support  of  a  semi* 
nary  of  learning,  it  was  held,  upon  a  full 
and  e^anstive  review  of  our  own  decisions 
considered  and  referred  to  therein  In  Ute  lan- 
guage <a  Mr.  Justice  Brown,  that:  "If  such 
fund  had  been  Invested  In  real  property.  Ilie 
immunity  from  taxation  would  cease  within 
the  rule  which  we  had  already  adopted,  and 
upon  considerations  of  public  policy  It  was 
determined  that  while  this  rule  might  be 
inconsistent  It  harmonised  with  the  best  Iih 
terests  of  Institutions  protected  1^  the  ex- 
emption provided  for  in  the  organie  law.** 
The  distinction  betwem  real  estate  and  per> 
sonal  pn^erty  thus  made  In  fliat  case  was 
essential  to  the  determination  reached  there- 
in that  the  endowm«it  for  eharltabla  Inn^ 
poses  wss  not  the  subject  of  taxation  under 
the  Constltctlon,  and  question  raised  on 
this  review  Is  not  therefore,  to  be  regarded 
aa  a  new  one,  hot  must  be  disposed  of  upon 
the  rule  of  stare  dedds.  unless  we  are  pre- 
pared to  set  aside  our  previovdy  dedued 
concflutfons. 
Judgment  affirmed. 
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STATU  «c  nl.  BATON  «t  aL  T.  DtSTRIOT 
CnUBT  OF  BAMSBT  OOUNTT  «t  aL 

(Snprem*  Oout  at  BUnneMta.   S^t  1,  190S.) 

1.  Municipal  IicpBOTKUENra— RussEsauEnT 
— NoncB— SuiFioiBircT. 

Application  for  jodgment  harinc  been  de- 
nied in  an  original  proceeding  for  a  local  im- 
proTement,  the  board  of  public  works  of  the 
dtj  ot  Sl  Paul  irere  aathc»-iwd  to  make  a  re- 
aaeessment,  and  the  first  step  required  was  to 
gWe  notice  onder  section  20,  tit  111,  Oitj 
Cbarter,  of  a  meeting  to  dfltermlDa  tbe  new 
assessment  district  and  to  adjoft  tbe  assessment 
ap<Ki  the  property  benefited. 

Tbe  notices  In  this  instance  were  snfficlent, 
and  the  holding  of  two  separate  meetings  for 
each  of  sucb  purposes  and  tbe  Issuing  of  two 
notices  was  a  substantial  compliance  wltb  tbe 
charter.  State  ez  rel.  Hughes  v.  District  Court 
(Minn.)  103  M.  W.  744. 

2.  Saw— Bbtabushuht  or  Niw  Dwraior. 

In  making  such  reassessment,  the  board  of 
pabllc  works  Dad  authority  under  section  57,* 
tit.  111.  aty  Charter,  to  establish  an  entirely 
new  district  and  to  include  therein  all  property 
benefited  by  the  improvement,  whether  embraced 
within  the  original  district  or  not 

S.  Sahk  —  Abbitbabt  AasisaHBHT  —  Faitt 
Patino  First  ABSEssmifT— Objxctions. 
In  this  case  a  portion  of  the  owners  asaess- 
•d  in  the  Miginal  proceedings  paid  up  tbe  as- 
•easDMDt  withont  oon tasting  Its  Talidfty,  while 
others  appealed  to  the  court,  and  application 
for  Judgment  was  denied  upon  Jurfsalctional 
grounds,  whereupon  die  board  of  public  works 
proceeded  to  make  a  reaasessmoit  and  gave  no- 
tice of  meetings  to  determine  the  assessment 
district  and  to  adjust  tbe  assessment  according 
to  tbe  benefits.  Tbe  district  so  established  ex* 
eluded  all  the  property  upon  which  tbe  original 
assessment  had  been  paid,  but  Included  all 
property  upon  which  ui«  original  assessneDt 
baa  not  been  paid,  and  also  aoaltlmial  property 
not  originally  assessed. 

HeU,  it  aivearing  that  the  board  assessed  tbe 
Nwerty  upon  which  tbe  original  assessment 
bad  not  been  paid  at  $1.25  per  front  foot  less 
than  the  property  originally  paid  without  re- 

Sird  to  benefits,  and  levied  tbe  amount  of  the 
Serence  upon  naw  additional  property,  an 
arbitrary  mle  ot  aisesanent  wm  adc^ted,  and 
the  board  did  not  iHToeeed  In  the  exMnie  of  its 
reasonable  judgment,  and  tbe  assessment  was 
void. 

Hetd.  the  objecti«i  to  the  assessment  on  that 
ground  was  within  the  rlriit  of  a  property  own- 
er who  had  paid  tbe  onginal  assesnnait,  and 
who  seasonably  interpoeea  objeetitm  In  Ow  re- 
assessment proceedings. 

Held,  further,  that  In  the  adjustment  of  tbe 
assessment  apon  the  various  classes  of  prop- 
erty included  in  tbe  new  dlstrlctt  no  snbstautial 
errors  occurred. 

(Syllabus  by  the  Court) 

Oertlorail  by  tlw  eta^  on  thm  relation  ot 
(%arlee  KatoA  and  ottien  to  tbe  dlitzlct 
oonrt  of  Banwey  comity  and  Olin  B.  Le«l% 
Judge  thereof.   Ju^rment  reversed. 

B.  H.  ScbribOT  (Ambroae  Tlghe,  Henry  a 
Jamea,  and  Horace  H.  Blgelow,  of  connaM), 
for  relator*.   J.  0.  Hleha^  City  Atty.,  and 
O.  B.  O'B^,  AMt  Otty  Atty..  tor 
■pondMita. 

UOWIfl,  J.  In  1800,  under  the  former  dtj 

Charter,  tbe  tttjr  connell  of  8t  Paul  inatt- 
tnted  proceedings  fi>r  tbe  paring  of  CbeBtnot 


street,  from  Seventh  itreet  to  tha  levee  on 
tile  HIialBBlppl  rirar,  and  -work  waa  com- 
pleted during  tiiat  year.  To  meet  tbe  ex- 
pensea  of  tbe  Improvement  an  aeacasmait 
-waa  levied  by  tiie  board  of  public  >rorka 
of  $6.18  per  fnmt  foot  on  the  abutting  prop- 
erty, amounting  In  tbe  aggregate  to  $15,- 
686.44.  Ownera  of  828  feet  abutting  on  the 
street  of  tite  Imivovemeat  paid  the  aasess- 
ment,  and  tbe  owncsa  ot  tbe  remaining  2,101.2 
feet  front  objected,  and  the  district  court 
denied  tbe  application  of  tbe  city  for  Judg- 
mmt  against  their  pn^erty  on  tbe  ground 
tbat  the  board  of  pubUc.  wwks  bad  no  Ju- 
riadlction  to  make  tiie  aasesBmai^  because 
of  a  fiillnie  to  b<^d  tiie  eieentlal  meeting 
aa  advertlaed.  A  second  attunpt  waa  made 
to  reaaseaa  for  the  amount  of  the  aness- 
moit  remaining  uiuuld,  vrhlcb  waa  alio 
found  to  be  Invalid,  and  thereupon.  In  1903, 
a  new  proceeding  to  reasseaa  under  tbe  pres- 
ent charter  was  begun  by  tbe  board  of  pub- 
lic worics  by  tiie  Issuing  of  a  notice  dated 
May  5,  1903,  to  the  etCect  that  tbe  boaid  ot 
pabllc  works  would  meet  May  14,  1808,  to 
determine  the  district  wlfbln  which  veofferty 
would  be  spedally  benefited  by  tha  improve- 
ment. In  accordance  with  the  final  order  of 
tbe  common  council  aniroved  May  28,  1888^ 
to  ascertain  what  prtvwty  should  be  assess- 
ed therefor,  notifying  all  persona  Interested 
to  be  present  at  the  specified  time  and  placa, 
Pursuant  to  this  notice.  May  14,  1903,  a 
meeting  of  the  board  -was  held,  at  which 
time  It  waa  determined  tbat  the  property 
spedally  benefited  by  the  Improvement  -was 
all  tbe  abutting  pioiterty  on  CSiestnut  street 
between  Beventii  street  and  the  levee,  and 
also  certain  iQta  lying  north  of  the  railroad 
right  ot  way  and  south  of  Seventh  street, 
describing  the  property.  December  4th  fol- 
lowing, the  board  of  public  works  caused  to 
be  published  In  tiie  official  paper  a  notice  to 
the  dtect  tbat  the  board  would  meet  De- 
cemba  2l8t  to  make  a  reassessment  ot  bene- 
fits, coats,  and  expenses  arWi^  from  the 
Improvement  to  Cbestnnt  street  whldi  notice 
contained  a  deacrlption  oX  the  same  prop- 
erty as  set  forth  in  the  preceding  notice, 
and,  further,  that  the  property  was  specially 
ben^tod  In  tbe  aggregate  amount  of  flO,- 
823 J7.  Pursuant  to  this  notice,  «i  Septem- 
ber 21st,  the  board  completed  the  reasaess- 
ment,  uid  tbe  assessment  rolls  so  made  up 
ccmtalned  a  list  of  the  pn^>erty  on  which 
the  original  assessment  was  paid,  aod.  the 
adfUtional  list  of  xmq^wty,  wbldi  Included 
not  only  the  property  fimntlng  upcm  Chestnut 
street  upon  which  the  original  assessment 
waa  not  paid,  bat  also  certain  additional  loto 
fronting  upon  cross  streets,  miereupcai  ap- 
plication was  made  for  Judgment  which  was 
granted,  and  the  matter  was  brought  to  this 
court  upon  a  writ  of  certlmsri  to  test  tbe 
validity  of  tbe  proceedings. 

Tbe  subject  thus  presented  may  be  dis- 
posed ot  under  three  pnq^tlons:  p.)  In 
making  the  reassessment  did  tin  board  of 
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public  works  comply  with  the  charter  prorl- 
Bions  In  respect  to  meetings  and  notice?  (2) 
Did  the  board  exceed  Its  authority  by  estab- 
lishing a  new  assessment  district  In  the  re- 
assessment proceedings?  (3)  If  the  board 
was  within  Its  charter  powers  In  establiab- 
ing  a  new  assessment  district,  In  making 
such  reassessment,  did  It  act  upon  a  demon- 
strable mistake  of  fact,  and  apply  an  Illegal 
principle  or  an  wroneous  rule  of  law  (a)  In 
not  taking  into  account  the  relative  value 
and  adaptability  of  the  respective  properties 
Involved,  and  (b)  by  excluding  that  portion 
of  the  original  district  upon  which  the  as- 
sessment had  been  paid? 

1.  A  notice  of  the  meeting  to  determine 
the  assessment  district  imdet  date  of  May 
5,  1902,  was  the  first  step  taken  by  the  board 
of  public  works  In  the  reassessment  proceed- 
ings. The  record  shows  that  in  pursuance 
thereof  a  meeting  of  the  board  was  held 
May  14th,  at  which  time  the  board  deter- 
mined that  the  property  specially  benefited 
by  the  improvement  under  consideration  was 
"all  the  abutting  property  on  Chestnut  street 
between  Seventh  street  and  the  levee;  also 
all  the  following  described  lots  lying  north 
of  the  railway  right  of  way  and  south  of 
Seventh  street  to  wit."  Then  follows  a  de- 
scription of  the  property  which  was  con- 
sidered to  be  specially  benefited,  and  which 
comprised  the  assessment  district.  The  next 
step  in  the  proceedings  was  to  give  a  notice 
that  December  21st  the  reassessment  would 
be  made,  setting  out  In  full  a  description  of 
the  property  to  be  so  assessed,  and  the  stip- 
ulation of  facts  reads:  "On  the  2lBt  day  of 
December,  1003,  the  board  of  public  works 
completed  the  reassessment  In  these  proceed- 
ings, and  a  copy  of  the  assessment  Is  hereto 
annexed."  In  State  ex  rel.  v.  District  Court, 
90  Minn.  294,  96  N.  W.  737,  It  was  held  to 
be  a  necessary  step  in  the  original  assess- 
ment proceedings  (under  section  7),  after  the 
contract  is  let  and  before  It  is  executed,  to 
give  notice,  as  provided  by  section  25,  of 
the  meeting  of  the  board  of  public  works  to 
determine  the  assessment  district  In  a  re- 
assessment of  the  same  district  It  Is  debat- 
able whether  any  action  by  the  board  to  re- 
establish the  district  is  required;  the  first 
step  being  to  issue  the  notice  of  the  Cre)as- 
sessmeut  under  section  25.  However,  in  this 
case  the  original  district  was  not  adhered 
to,  and  a  new  one  was  carved  out  Such 
being  the  purpose  of  the  board.  It  was  neces- 
sary under  that  decision  to  establish  the 
new  district,  and  then  to  make  the  assess- 
ment and  to  give  notice  of  such  meetings  as 
provided  by  section  25;  but  it  was  imma- 
terial that  two  meetings  were  held  and  two 
notices  were  given  Lustead  of  .one.  State 
ex  reL  Hughes  v.  District  Court  (Minn.)  103 
N.  W.  744.  The  meetings  were  properly 
held,  and  the  notices  were  sufficient 

2.  Does  the  city  charter  autbCHlze  the 
board  of  public  works  to  enlarge  the  assess- 
ment district  on  a  reaasessmentT  This  objeo 


tlon  la  raised  by  certain  property  owners 
abutting  upon  cross  streets  who  are  Included 
in  the  reassessment,  but  not  In  the  original 
assessment  and  also  by  one  owner  who  had 
paid  the  original  assessment.  Section  67,  tit. 
Ill,  City  Charter,  is  too  long  to  Insert  here; 
but  the  first  part  of  it  in  broad  and  sweeping 
terms  provides  that,  when  judgment  is  re- 
fused or  any  assessment  Is  set  aside  or  de- 
clared void  by  any  court  for  any  cause  what- 
ever, then  the  board  of  public  works  ahall, 
upon  notice  thereof  by  the  dty  treasurer,  pro- 
ceed without  imnecessary  delay  to  make  a 
reassessment  or  new  assessment  upon  all 
property  which  has  been  or  will  be  benefited 
by  such  Improvement  to  the  extent  of  its 
proportionate  part,  etc.  Such  new  assess- 
ment to  be  made  as  nearly  as  may  be  In  ac- 
cordance with  the  law  in  force  at  the  time. 
The  closing  part  of  section  57  Is  to  the  eftect 
that  In  all  cases  where  a  Judgment  has  been 
or  shall  be  refused  or  denied,  or  set  aside, 
for  any  cause,  the  property  may  be  reassess- 
ed, from  time  to  time,  until  each  separate 
lot  or  parcel  has  paid  its  proportionate  part 
of  the  costs  and  expenses  of  the  improvement 
as  nearly  as  may  be  by  the  ben^ts  derived 
or  to  be  derived  from  sucb  Improvemait, 
and,  in  case  tbe  amount  of  sucb  reassessment 
shall  be  less  than  tbe  first  assessment  upon 
the  lots  and  parcels  of  land  assessed,  tbe 
deficit  shall  be  paid  oat  of  the  general  fund. 
Again,  in  the  middle  port  of  the  section  is 
set  forth  certain  special  matters,  which  It  is 
declared  shall  not  affect  the  validity  of  the 
reassessment  The  closing  part  of  the  sec- 
tion, taken  by  Itself,  might  Indicate  that  it 
was  tbe  intention  of  the  Legislature  to  re- 
strict the  reassessment  to  an  adjustment  up- 
on the  same  property  originally  defined  as 
the  benefited  district  But  the  first  part  of 
the  section,  when  read  by  itself,  in  the  broad- 
est terms  expresses  the  power  to  make  the 
reassessment  upon  any  property  benefited  by 
the  Improvement  Although  section  58  has 
reference  to  deficiencies  arising  from  a  mis- 
take in  the  amount  of  the  assessment,  and 
not  to  cases  contemplated  by  section  57.  jet 
tbe  same  purpose  of  the  lawmakers  Is  there 
Indicated  by  the  provision  that  property  boi- 
efited,  without  any  restriction  whatever,  is 
made  subject  to  reassessment  Applying  the 
rule  that  all  pwtlons  at  an  act  must  be  given 
force,  if  possible,  we  are  not  Justified  in  as- 
suming that  the  special  provision  found  at 
the  close  of  section  67  was  intended  to  re- 
strict the  sweeping  prorlslous  of  the  first 
part  Upon  a  reassessment  it  might  appear 
that  certain  property  had  been  assessed  too 
high,  and  in  such  case  it  would  be  proper  to 
provide  that  tbe  deficiency  thus  arising  be 
paid  out  of  the  general  fund,  provided  all 
othw  property  had  been  assessed  to  the  ex- 
tent of  the  benefits.  Considering  the  evident 
purpose  to  give  tbe  board  of  puUlc  works 
full  poww  to  make  a  reassessment  without 
regard  to  tbe  previous  defects  In  the  pro* 
cedure,  Jurisdictional  or  otherwise,  the  appar- 
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CTtlj  aufUcUnff  itrntemaitB  to  which  atten- 
tion has  been  called  do  not  warrant  the  con- 
clusion that  It  waa  tlw  Intention  to  pzerent 
the  board,  npMi  a  reaanament,  fiKHU  reach- 
ing any  proptfty  which.  In  their  Judgment 
was  benefited  the  tanpEorement,  or.  In 
other  vordeb  from  earring  out  a  new  dla* 
trlet.  TtM  power  la  l^talatlr^  and  not  jv- 
dldal;  and  no  defects,  Jnrisdictlraal  or  otlH 
erwiae,  hi  the  proceedings^  can  affect  tha 
▼aUdl^  of  a  reasaesamant  Snch  has  been 
the  untfmn  h(Mtaig  ot  thla  eonrt  from  Rog- 
ers T.  City,  22  Minn.  4M,  and  City  t.  Mnllen, 
27  Minn.  TS,  down  to  State  ex  rel.  Bt  An- 
thony Park  North  Thnt  Company  t.  District 
Comt  103  N.  W.  Sai,  end  State  ex  reL 
Hngbes  District  Ooort;  106  N.  TT.  744. 
The  charter  Is  most  confnaing  in  many  parts, 
but  f^cnn  all  the  provlsiuu  tm  this  snbject  It 
Is  clear  that  It  was  the  intention  by  a  reas- 
sessment to  enable  tbm  board  of  pnblic  works 
to  reach  all  property  benefited,  whether  in- 
claded  In  the  original  district  or  not 

S.  The  ot^ectors  InaiBt  that  an  Illegal  prin- 
ciple and  emmeoui  mle  of  law  was  adi^ted 
by  the  board  of  pnblic  worics  In  making  the 
reassessment;  00  Out  tiie  record  coucIiuiv»' 
ly  shows  that  the  members  of  the  board  did 
not  exercise  their  judgment  In  passing  on  the 
qnestlcms  of  beneflto  with  respect  to  the  tsxI- 
ona  classes  of  property  InTfrived  In  the  new 
district  This  assertion  is  based  upon  the 
fact  that,  according  to  the  erldence  Intro- 
dnced  cm  the  part  of  the  objectors,  that  por^ 
tlon  of  the  property  lying  betweok  Waali- 
ington  and  West  Seventh  streets  was  not 
valuable  tot  any  purpose,  except  cheap  tei^ 
ements,  whereas  the  propwty  between  Waah- 
ington  street  and  the  levee  was  valuable  for 
manufactortes  and  warehouses  on  account 
of  Ita  omtigulty  to  the  railroad  and  the  riv- 
er; again,  that  It  appeared  from  such  evi- 
dence that  Chestnut  street  was  used  as  a 
g^ieral  driveway  for  the  hauling  of  the 
dump  and  refuse  from  the  dty  and  the  levee, 
which  tect  made  the  i^operty  undesirable 
for  residence  purposes,  except  of  the  cheap- 
est character;  and.  further,  that  the  board 
did  not  consider  tiie  tact  that  certain  of  the 
lots  were  improved  and  others  not  On  the 
other  hsnd,  members  of  the  board  testified 
that  In  making  the  reasaeasment  they  took 
into  consideration  the  size,  shape,  depth,  and 
the  lay  of  the  iota,  their  frontage  on  the  Im- 
provement, and.  tbeir  proximity  to  the  street, 
and  to  the  best  oC  their  Judgment  adjusted 
the  cost  of .  the  Improvement  according  to 
the  beneflte  and  made  the  assessment  ac- 
oordlngly.  Conceding  that  It  was  proper  to 
receive  this  class  of  evidence  on  the  part  of 
the  objectors  for  the  purpose  of  showing 
whether  or  not  a  wrong  principle  had  been 
applied  in  making  the  assessment'  the  con- 
clusions of  the  board  must  be  sustained.  If 
It  appears  from  the  record  that  the  distri- 
bution of  the  benefits  tipon  the  property  in 
the  district,  as  carried  out  by  the  board  of 
public  works,  la  a  matter  about  which  rea- 


sonable men  might  differ,  then  these  Is  no 
ground  for  tb»  awHcation  of  the  role  that 
th^  proceeded  upon  an  Illegal  lolnci^ie  or 
erroneona  rule  of  law.  One  man  might  ar- 
gue that  the  pnqwrCy  contiguous  to  the  rail- 
road and  the  rlvwr  would  be  benefited  to  a 
greater  extent,  because  the  Improvement  of 
Chestnut  street  would  afford  them  a  means 
of  Ingress  and  egress  to  the  main  portion  et 
the  dty,  and  that  Inasmuch  as  Chestnut 
street  la  not  suitable  for  the  bettw  dass  of 
residences,  there  Is  a  great  dlacrepancy  in 
the  benefits  confrared  upon  the  two  classes 
of  property.  On  the  other  hand,  it  might  be 
ai^roed  by  another  person  t^t  Chestnut 
street  being  improved,  would  In  all  proba- 
UUty  become  a  flwronghfare  emmectlag  with 
all  of  tb»  mata  streets  of  tlie  dty,  the  levee, 
and  the  nllroad,  about  which  manufactor- 
Ing  and  ware  ho  use  Interesta  would  be  de- 
veloped, and  that  In  the  course  of  time  the 
entire  portion  from  Seventh  street  down  to 
the  railroad  and  levee  would  become  an  Im- 
portant bnslneas  cmter.  As  sotm  as  it  is 
admitted  that  the  subject  permlto  ot  discus- 
sion, the  objection  to  the  conclusions  ot  the 
l)oard  Is  answered.  The  objectors  further  In- 
sist that  a  demonstrable  mistake  of  fact  was 
made,  and  that  the  assessment  was  arbi- 
trary, unequal,  and  nnjust  to  the  distribution 
of  the  various  classes  of  property  located  up- 
on and  contiguous  to  Ohestaut  street  be- 
tween Seventh  street  and  the  raUroad.  We 
have  examined  the  evidence  upon  which 
ttiese  objections  are  predicated,  and  find 
nothing  to  sustain  the  position.  For  instance, 
it  Is  allied  that  certain  pn^mty  In  block 
82,  fronting  upon  Franklin  street  was  en- 
tfanaly  omitted  from  the  assessment  The  ex- 
planation is  that  it  was  considered  by  the 
board  that  that  lot  had  an  outlet  on  Walnut 
street  and  that  there  would  be  very  little 
occaalon  to  use  Chestnut  street  end  It  ac- 
cordingly would  be  assessed  to  maintain  the 
Improvemoit  of  Franklin  and  Walnut  streets, 
and  should  consequently  be  released  from 
the  burden  «t  improving  Chestnut  street 
The  same  explanation  Is  made  with  refer- 
ence to  other  property  similarly  situated. 
Again,  It  Is  claimed  that  a  mistake  was  made 
with  respect  to  cwtaln  property  owned  by 
Mr.  Ryan,  which  has  20  feet  ftontage  on 
Seventh  street  and  100  feet  frontage  on 
Chestnut  street  This  property  was  assessed 
at  9878.40,  whereas  the  next  20  feet  fronting 
on  Seventh  street  adjoining  and  occupied  by 
a  laundry  bnlldliuc,  was  not  assessed  at  all. 
The  explanation  Is  that  Mr.  Ryan  paid  for 
the  privilege  of  a  double  frontage,  and  his 
neighbor,  having  no  frontage  on  Chestnut 
street  except  the  advantage  of  a  rear  drive- 
way, obtained  no  such  spedal  lieneflt  from 
the  Improvement  which  should  subject  the  lot 
to  assessment  Tlmre  Is  nothing  to  Indicate 
that  the  members  of  the  board  did  not  fully 
consldw  the  matter  and  exercise  their  judg- 
ment with  refwenoe  to  the  situation,  and 
come  to  the  conclusion  that  under  the  drcum* 
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stances  the  Byan  property  was  benefltBA  to 

the  amount  of  the  aasesament 

(b)  Was  the  new  district  ^perlj  estal>< 
liahed?  As  stated  tn  the  first  part  of  the 
opinion,  about  oDe-thIrd  of  the  assessment 
(NTiglnaUy  laid  per  front  foot  on  Chestnut 
street  was  paid  by  the  property  owners,  and 
the  remaining  two-thirds  was  not  paid.  The 
sum  so  paid,  in  round  numbers,  amounted  to 
$5,000,  and  the  amount  not  paid  was  f 10,000, 
and  in  proceedings  to  reassess  the  board 
carred  out  a  new  district,  eliminating  that 
portion  of  the  property  fronting  on  Chestnut 
street  upon  which  the  levy  had  been  paid, 
and  Included  in  the  new  district  the  Ches^ 
nut  street  frontage  upon  which  the  levy 
had  not  been  paid  and  additional  property 
fronting  on  cross  streets.  In  making  the  re- 
assessment, the  board  entirely  ignored  the 
position  of  all  the  properly  owners  who 
Iiad  paid,  and  treated  the  case  as  though 
Just  so  much  property  was  eliminated  from 
the  assessment  district,  and  that  the  entire 
cost  of  the  Imiarovement  had  been  reduced 
by  the  amount  already  paid.  The  result  was 
that  on  the  reassessment  the  property  own* 
ers  fronting  on  Chestnut  street  who  failed 
to  pay  the  original  assessment  were  assessed 
about  91.25  per  front  foot  less  than  those 
who  paid  their  original  assessment,  and  the 
dlfEerence  was  made  up  by  spreading  the 
assessment  over  new  property.  This  ar- 
rangement operated  as  a  penalty  upon  those 
who  paid  their  assessments  without  entering 
Into  a  contest  with  the  city  as  to  its  ralidlty 
and  offered  a  premium  to  those  who  became 
delinquent  TJnda*  section  6S  the  right  to 
reassess  Is  limited  to  those  cases  where  a 
deficit  exists  for  the  reason  that  the  original 
assessment  was  too  little.  Conceding  that, 
when  the  total  amount  levied  in  the  original 
assessment  was  insufflclent  to  raise  the  re- 
quired amount,  then  upon  a  reassessmffltt  a 
new  district  may  be  created,  including  new 
property,  and  the  entire  amount  be  properly 
apportioned  to  the  property  benefited,  thae 
la  no  authfrlty,  express  or  Implied,  in  sec- 
tlon  68  to  talce  in  new  property  upon  the  re- 
assessment, and  put  upon  It  the  burden  oc- 
casioned by  default  in  payment  of  the  origi- 
nal assessment  The  power  to  reassess  In 
respect  to  this  case  is  found  in  section  57; 
but  the  terms  "reassessment'  and  "new  as- 
sessment" as  used  In  that  section,  refer  to 
an  entirely  new  apportionment  of  the  bene- 
fits. There  is  no  intent  to  recognize  or 
validate  the  payments  made  under  the  origi- 
nal assessment  The  board  of  public  works 
Is  required  to  make  the  new  assessment  as  in 
the  first  Instance;  L  e.  (a)  give  notice  of  a 
meeting  to  establish  the  district  deemed  to 
be  benefited;  (b)  determine  the  amount  re- 
quired to  be  raised  to  meet  the  cost  of  the 
improvement;  and  (c>  apportion  the  total 
amount  to  the  respective  prop^ties  accord- 
ing to  the  respective  benefits.  Now^  the 
board  did  not  do  this.  It  assumed  that  If 
it  could  find  now  proper^  taeneflted  to  somo 


extent  It  should  be  made  to  hdp  out  those 
who  had  not  paid.  It  appears  from  the  rec- 
ord that  there  was  no  substantial  difference 
In  the  benefits  accruing  to  property  upon 
which  the  assessment  had  been  paid  and 
that  upon  which  It  had  not  It  is  plain  that 
the  board  arbitrarily  left  out  those  tracts 
simply  because  the  assessment  had  been 
paid.  Its  actton  does  not  imply  that  the 
board  came  to  the  conclusion  that  the  omit- 
ted tracts  were  benefited  to  the  extent  of 
(1.25  per  front  foot  more  than  the  other 
tracts  fronting  upon  Chestnut  street  Either 
the  original  assessment  was  right  and  bene- 
fits were  limited  to  the  propoty  fronting  on 
Chestnut  street  or,  If  wrong,  then  there  was 
no  attempt  to  properly  apportion  the  benefits. 
Such  action  was  in  violation  of  the  rule  that 
the  board  must  exercise  Its  judgmoit  and 
not  adopt  an  arbitrary  and  InflexlUe  rule. 
State  V.  District  Court  29  Minn.  62, 11  N.  W. 
138;  State  V.  Judges  of  District  Court  51 
Minn.  539,  53  N.  W.  800,  60  N.  W.  122. 

One  thing  further  remains  to  be  men- 
tioned. This  proceeding  in  reassessment  is 
but  a  continuation  of  the  wlginal  action,  and 
the  objection  stated  was  open  to  those  prop- 
erty owuas  who  had  paid  the  original  levy. 
True,  but  one  of  such  owners  appeared  and 
made  objection;  but  he  was  not  estopped 
because  he  had  volontarlly  p&li  up.  He  did 
so  upon  the  theory  that  the  board  was  right 
in  fixing  the  wiglual  district  and  the  appw- 
tlonment  of  beneflte.  When  that  procedure 
was  declared  invalid  by  the  court  and  the 
board  retraced  its  steps,  those  who  had  paid 
bad  the  right  to  follow  the  proceedings  and 
see  that  their  Interests  were  protected. 
Further,  If  an  incorrect  principle  was  em- 
ployed in  laying  out  the  new  district  It  is 
difficult  to  see  why  the  owners  of  ttie  new 
property  should  not  also  be  heard  to  object 
upon  that  ground,  regardless  of  whether  the 
final  adjustment  of  benefits  inures  to  th^r 
beneflt. 

For  the  reasons  stated  the  application  tar 
Judgment  against  the  prcqperty  Inrolved 
should  have  been  denied,  and  the  Judgment 
so  mtmed  Is  accordingly  rerersed. 


STATU  ex  reL   HATHORN   v.  UNITBD 

STATES  EXPRESS  00. 
(Sapreme  Court  of  Minnesota.  July  14,  1906.) 

1.  Mandaicub—Wheii  OuirrKD— Discbxtxon 

OF  COUBT. 

Mandamus  Is  not  a  mere  writ  of  right  It 
Is  a  legal  remedy  granted  on  equitable  priuci- 
ples.  In  ordinary  cases  parties  are  left  to  their 
ordinary  lemedloL  Tbey  are  entltlad  to  num- 
damos  on^  because  of  sncb  eondltioDa  of  neces- 
sity or  ct  exceptional  circumstances  as  would  re- 
sult In  a  failure  of  Jiutlos  If  the  extraordinary 
relief  were  refused,  and  then  only  In  sxer- 
clse  of  a  sound  Judicial  dlscredoo. 

[Ol  f(ot».r~^rw  eases  in  wiiaU  ass  ToL  8>» 
Cent  Dig.  Mandamus.  H  1*  S.1 

2.  Sams— Doing  or  TTnjLwrin.  Aor. 

Mandamus  will  not  lie  to  comi»eI  the  doing 
of  an  act  which  without  its  command  would  not 
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be  lawful :  tun"  should  a  court  allow  It  to  com- 
pel a  technical  CMupUaDce  with  the  tetter  of 
the  law.  where  lucfa  oompllance  will  violate  the 
mvMt  of  the  law. 

[Bd.  Note- — For  eaaee  in  polut,  aea  roL  88, 
Oent,  Dlf.  Mandamw,  1 42.] 

9.  Samb— Ddty  or  DxnHDAifT. 

Mandamus  will  not  iasDe  where  it  ia  not 
made  to  api>ear  that  there  i>  a  legal  right  in 
the  relator  to  the  thing  demanded,  or  an  Im- 
peratlTe  doty  on  the  part  of  the  defendant  to 
perform  the  act  required. 

[Ed,  Note. — For  caaee  in  p<^nt;  M*  ToL  88. 
Coit.  Die.  Mandamus,  |  41.] 

^  LoTTEBisB— What  OoNarrruTK. 

A  company  which  invests  no  fnnda,  but 
distribntes  monej  collected  twin  Its  patrons, 
leas  a  pefreentage  retained  aa  a  commiBsIon,  In 
aocorduice  with  priority  in  the  number  of  cer- 
tiScate  given  each  ao-caJled  investor,  la  engaged 
in  a  lottery  business,  or  in  a  business  which  is 
in  the  nature  ot  a  lottery,  and  Is  In  result  a 
t<»al  fraud,  when  it  appears  that  the  priority 
of  such  number  is  determined  bjr  chance,  and 
that  the  redemption  of  SDch  certificate  Is  also 
dependent  upon  the  diance  of  solvency  of  the 
company,  baaed  npon  writing  ot  new  and'  lapaa- 
tiM  of  old  oontracta. 

(Syllabua  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
Coonty;  David  F,  Simpson,  Judge. 

Application  by  the  stat^,  on  the  relation  of 
A.  E.  Hathom,  for  a  writ  of  mandamus  to 
tile  United  States  Express  Company.  Mo- 
tion fOT  Judgment  on  the  pleadings  and  for 
a  peremptory  writ  denied,  and  relator  ap- 
peals. Affirmed. 

W.  B.  Dodge  and  V.  W.  Dodge,  for  appti< 
lant  Davis,  KeUogg  Jb  Severance,  for  re- 
spondent 

JAOGARD,  J.  An  alternative  writ  of 
mandamus  to  defendant,  respondent  herein, 
was  issued  by  the  district  court  of  Hennepin 
connty,  upon  petition  of  relator,  Hathom, 
the  appellant  herein.  Upon  the  bearing,  the 
relator  moved  for  judgment  on  the  pleadings 
and  for  a  peremptory  wilt  The  motion  was 
denied.  Thereupon  comisel  stipulated  In 
writing  that  the  order  to  that  effect  should 
be  construed  upon  appeal  as  one  overruling 
a  demurrer  to  defendant's  amended  return. 
The  defendant  express  company,  respondent, 
conducts  offices  In  Minneapolis,  and  has  ade- 
qoate  equipment  for  receiving,  carrying,  and 
delivering  personal  property  by  express  over 
its  several  routes  within  and  wlttaont  the 
state.  Until  October,  1901,  It  received  and 
accepted  all  packages  tendered  by  the  relator, 
tor  compensation  paid,  according  to  Its  st^ed- 
nle  of  rates  for  the  appropriate  dasslflcatlon. 
Thereafter,  and  before  tbe  granting  of  this 
writ  on  several  oecasloDs  It  refased  to  receive 
and  accept  similar  packages,  properly  pn- 
pared  and  addressed,  offered  relator,  who 
at  tbe  same  time  dnly  tmdered  proper  com- 
pensation. The  charge  was  that  the  defend- 
ant intended  to  dtscrlmbiate  i^nlnst  the  rela* 
tor.  The  defense  set  forth  that  the  relator 
and  other  persons  were  engaged  In  the  opera- 
tln  at  ft  lottery  and  scheme  devised  to  da- 


fraud,  under  tb»  name  of  *^atbom  Mntoal 
Commission  Company,"  and  that  it  might  be 
rendered  liable  to  criminal  proeecution  under 
tbe  i!ederal  and  atate  law  for  knowingly  car- 
rying property  pertaining  to  lottery  or  firaud- 
nlrat  scheme.  A  number  of  controversie? 
were  presented  by  the  record,  the  determina- 
tion of  only  one  of  which  la  essential  to  the 
decision  of  this  case,  namely,  whether,  rrpon 
tbe  facts  admitted,  tbe  court  should  grant  a 
peremptory  writ  of  mandamus.  Tbe  ded- 
Bl(m  of  this  question  involves,  first,  an  in- 
qulry  into  the  nature  of  mandamus  and  of 
the  circumstances  under  which  courts  of  law 
grant  tliat  extraordinary  relief,  and,  second, 
into  the  sufficiency  of  the  facts  In  this  case 
as  the  basis  for  the  issuance  ot  that  writ 

1.  The  common-law  writ  of  mandamus 
must  here  be  considered  in  connection  with 
section  400,  Oen.  St  1894,  provldhig  in  sub- 
stance for  the  issuance  of  a  writ  of  manda- 
mus against  common  carriers  to  secure  to 
any  one  proffering  a  package  tran^KMrtatlon 
upon  terms  and  conditloos  as  favorable  as 
those  given  by  the  common  carrier  for  like 
traffic  under  similar  condltifma  to  any  oth- 
er 8hlK}».  That  remedy  Is  expressly  made 
cumulative.  Tbe  effect  of  this  act  is  to  con- 
fer upon  the  district  court  Judicial  power  to 
issue  the  writ  in  proper  cases  of  the  kind 
named.  There  Is  nothing  In  its  express  pro- 
vision, tn  Its  purpose,  or  in  its  proper  con- 
stmctlon,  which  obliges  tliat  court  to  grant 
a  writ  of  mandamus  In  violation  of  tbe  gen- 
eral principles  wblcb  precedents  recognize  as 
controlling  its  Issuance,  and  which  distin- 
guish It  from  usual  legal  process.  Theee 
principles  are  clear  and  well-settled.  Man- 
damus is  not  a  mere  writ  of  right  It  Is  "a 
legal  remedy  granted  on  equitable  princi- 
ples." In  ordinary  cases  parties  are  left  to 
their  ordinary  remedies.  They  are  entitled 
to  mandamus  only  when  there  are  conditions 
of  necessity  or  exceptional  circumstances, 
where  there  would  otherwise  be  a  failure  of 
Justice,  and  then  only  In  the  exercise  of  a 
sound  Judicial  discretion,  and  not  as  a  mat- 
ter of  course.  That  discretion  should  not  be 
exercised  tmlesa  some  sufficient  legal  pur- 
pose la  to  be  subserved.  Kendall  v.  U.  S. 
12  Pet  524,  9  L.  Ed.  1181;  Commonwealth 
T.  Mitchell,  2  Pen.  &  W.  517;  Price  v.  Coim- 
ty  Com'rs,  1  Whart  1;  People  v.  Curyea,  16 
111.  547;  People  v.  Hatch,  33  111.  133;  Peo- 
ple V.  lU.  Cent  R.  R.  Co.,  62  111.  510;  People 
V.  Ketchum,  72  111.  212;  Free  Press  Ass'n  v. 
Nichols,  45  Vt  8;  Life  Ins.  Co.  v.  Wilson's 
Heirs,  8  Pet  281,  8  L.  Ed.  949;  Belcher  v. 
Treat  01  Me.  677;  Davis  v.  County  Com'rs, 
63  Me.  896;  State  T.  Marston,  6  Kan.  524; 
State  of  Kansas  v.  Sterens,  28  Kan.  466; 
Lsmphere  v.  United  Workmen,  47  Mich.  429, 
11  N.  W.  268;  Neu  T.  Voege  (Wis.)  71  N. 
W.  880;  People,  etc.  T.  AssesscHra,  137  N.  T. 
201,  83  N.  B.  146;  State  ex  rel.  v.  Com'rs  of 
Phillips  Co.,  26  Kan.  419;  Pec^Ie,  etc.,  v. 
Board  of  Canvassers,  120  N.  Y.  860,  29  N. 
B.  345,  14  L.  B.  A.  646;  People  T.  McOuIre 
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(Snp.)  66  N.  T.  Supp.  468;  Van  Akin  t.  Dunn 
(Mlcb.)  75  N.  W.  938;  Tennant  t.  Orocker 
(MlclL)  48  N.  W.  677;  MacKinnon  t.  Auditor 
0«n.  (Mich.)  90  N.  W.  S29;  State,  etc.,  t. 
BlBlej  (Mich.)  87  N.  W.  670;  Donahue  T. 
State  (Neb.)  96  N.  W.  1088;  Pei^le  t.  Greene 
(Sap.)  8S  N.  T.  Bapp.  601;  State  T.  City  of 
Lake  City,  20  Minn.  404;  State  T.  Hill,  82 
Minn.  27S,  20  N.  W.  196;  83  Cent.  Dig.  S  5, 
cols.  2063.  The  persons  securing  Its 

aid  must  come  Into  court  with  clean  hands. 
Where  the  proceedings  have  been  tainted 
with  fraud  and  cormptlon,  the  relief  will,  be 
denied,  however  meritorloua  the  application 
may  be  on  other  grounds.  High  on  Eiztra- 
ordlnary  Legal  Remedies  (2d  Ed.)  §  26.  And 
see  Sprung  on  Bxtraordlnary  Relief,  H  1380, 
1368;  Com.  ex  rel.  Van  Dyke  v.  Henry.  49 
Fa.  680^  688;  State  t.  Bnhler  (Mo.)  8  S.  W. 
68.  Mandamus  will  not  lie  to  compel  the  do- 
ing of  an  act  which  without  Ita  command 
would  not  be  lawful.  83  Cent  Dig.  }  42, 
col.  2116.  Nor  should  a  court  allow  it  to 
compel  a  technical  compliance  with  the  let- 
ter of  the  law,  when  such  compliance  will 
violate  the  spirit  of  the  law.  WIedwald  r. 
Dodson,  30  Pac.  680,  99  Cal.  4S0. 

2.  The  statutory  provisions  under  which 
re^ndent  fears  criminal  prosecution  are 
sections  6676  to  6687,  Inclusive,  and  section 
0812.  Oen.  St  1894,  and  Act  Cong.  March  2, 
1886;  sections  3029,  4041,  Rev.  St.  U.  B.,  as 
amended  by  Act  Cong.  Sept  19,  1890,  c.  906, 
H  2.  8,  26  Stat  466  [U.  S.  Comp.  St  1901,  pp. 
2687,  2749].  Section  6676,  Just  referred  to. 
reads:  "A  lottery  Is  a  scheme  for  the  distri- 
bution of  property  by  chance,  among  persons 
who  have  paid,  or  agreed  to  pay,  a  valuable 
consldwatlon  for  the  chance,  whether  called 
a  lottery,  raffle,  or  gift  enterprise,  or  by  some 
other  name."  Section  6579  reads:  "A  per- 
son who  sells,  gives,  or  in  any  way  whatever 
furnishes  or  transfers  to  or  from  another,  a 
ticket  chance,  share  or  interest  or  any  pa- 
per, certificate  or  instrument  purporting  to 
be  or  represent  a  ticket  chance,  share,  or 
Interest  In  or  dependent  upon  the  event  of  a 
lottery,  to  be  drawn  within  or  without  this 
state.  Is  guilty  of  a  misdemeanor."  The  de- 
fendant says  It  fears  l^t  it  would  be  re- 
garded as  a  principal  In  the  commlaalon  of 
the  oCTense  if  It  knowingly  transported  mat- 
ter offered  by  the  relate  in  furtherance  of 
its  unlawful  business,  under  section  6312, 
supra.  The  general  definition  of  a  lottery 
corresponds  with  the  statutory  formula,  to 
which  reference  has  just  been  made.  5 
Words  &  Phrases,  pp.  42^-4248,  Inclusive; 
2  Current  Law,  p.  764,  notes  84,  85;  U.  S. 
T.  Wallls  (D.  C.)  68  Fed.  942. 

The  plan  of  the  relator  la,  or  Is  allied  to, 
a  lottery  In  the  sense  Uiat  it  Is  a  scheme  in 
which  the  promoter  for  a  valuable  consider- 
ation distributes  pn^erty  to  adventurers  by 
lot  or  chance,  Thomas  on  Lotteries,  p.  19. 
That  plan  was  thla:  "When  yon  sign  an  ap- 
plication for  one  or  more  mutual  contracts, 
and  pay  the  agent  or  the  company  f6  upon 


each  contract  applied  tot,  you  become  a  par- 
ticipant with  ail  other  patrons  fn  this  mu- 
tual plan  or  co-operation,  whereupon  an  ex- 
plicit contract  is  d^vared  to  yon  by  the 
company.  Thla  contract  calls  for  the  pay- 
ment of  91.26  per  week  for  60  consecutire 
weeks,  making  the  total  payment  amount  to 
$80.  If  you  keep  up  these  payments  for  tlie 
full  60  weeks,  then,  when  the  contract  is 
reached  in  the  order  of  performance,  the 
company  will  redeem  the  same  by  the  pay- 
ment of  $160  from  the  redemptttm  acoonnt 
as  provided  in  the  contract  •  •  •  The 
company  does  not  Invest  the  money  paid  In 
as  installments,  nor  receive  the  same  on  de- 
posit and  assumes  no  liability  further  than 
to  receive  the  money,  and  i^ce  8S  cents  of 
each  |1.2S  Installment  paid  in  into  the  re- 
demption fund,  to  redeem  the  lowest  number 
outstanding  contract  which  la  i»«mptiy  call- 
ed in  and  canceled  as  often  as  thaw  Is  paid 
to  the  company  enough  of  said  we^ly  Install- 
ments to  provide  for  such  redemption,  and 
place  not  less  than  25  cents  in  the  expense 
account,  to  be  used  solely  for  expenses  of  the 
business,  and  not  more  than  15  coita  In  the 
commission  account  as  and  for  Its  profits." 

The  award  or  prize  to  the  pmon  having  an 
outstanding  contract  with  the  lowest  num- 
ber is  determined  by  chance.  Hie  announced 
plan  of  the  company  is  especially  objection- 
able, because  It  is  signiflcantiy  silent  as  to 
the  manner  In  which  the  priority  in  the  num- 
ber given  to  applications  is  determhied. 
There  Is  nothing  expressly  said  on  that  sub- 
ject The  number  of  the  application  may 
be  determined  by  lot  or  by  drawing.  It  may 
be  given  arbitrarily,  so  as  to  stimulate  busi- 
ness in  preferred  districts  by  awarding  the 
prize.  If  the  scheme  be  given  the  most  fa- 
vorable construction  possible,  applications 
would  be  numbered  in  the  order  in  which 
they  would  be  rec^ved;  then.  If  a  numbe* 
of  applications  be  sent  in  at  the  same  time, 
one  might  be  given  a  higher  number  than  a 
later  application.  Numbers  given  to  con- 
tracts Issued  In  accordance  with  applications 
received  In  the  same  mall  must  be  particu- 
larly dependent  upon  accident  This  element 
of  chance  In  numbering  the  contracts  Is  a 
violation  of  the  autilottery  law.  U.  S.  v. 
Sherwood  (Sup,  Ct  D.  0..  unreported);  Mc- 
Donald T.  U.  S.,  63  Fed.  431. 12  C.  C.  A.  339; 
State  V.  Nebraska  Home  Company  (Neb.)  02 
N.  W.  764.  60  L.  R.  A.  448. 

The  redemption  of  the  contract  in  money  is 
also  in  fact  dependent  on  chance;  for  It  Is 
determined  by  new  bu^ness  done  and  lapsa- 
ti<»i.  It  Is  quite  obvious  that  the  scheme  of 
relators  can  at  best  pay  a  very  limited  num- 
ber of  contracts.  Many  certificate  headers 
must  lose.  The  scheme  will  not  "finance 
out"  An  actuary's  computaticm  of  the  situ- 
ation shows  the  following  startling  result: 
"Assuming  that  only  1,000  contracts  are  Issu- 
ed by  the  Hathom  Mutual  Ooumilssion  Com- 
pany for  the  first  year  ot  Its  existence,  and 
it  continues  dcdng  business  and  paying  con- 
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tracts  aa  tbey  m&tore  for  tbe  period  of  10 
years,  making  due  allowance  for  lapses,  the 
company  would  then  have  on  Its  books  a 
membership  of  over  118,500,000  InvestorB, 
who  would  have  paid  In  $80  each,  or  ovnr 
$9,600,000,000.  Tbe  company  would  have  col- 
lected a  total  of  nearly  914,000,000,000,  out 
of  which  It  would  have  retained  as  Its  share 
over  $5,000,000,000,  notwithstanding  which. 
It  would  not  have  a  cent  on  hand  to  pay  the 
5um  of  $19,000,000,000  called  for  In  Its  then 
outstanding  contracts."  The  most  casual 
conBlderation  of  the  plan  sbows  it  to  be  a 
plausible,  dangerous,  and  in  fact  fraudulent 
scheme  for  getting  rich  quick.  Judge  Loch- 
ren,  of  the  United  Btates  District  Court,  says 
of  tbe  plan  of  this  particular  company:  "It 
would  surely  happen  that,  at  the  death  of 
the  present  owner  and  sole  promoter  of  the 
concern,  there  would  he  nothing  left  In  the 
way  of  assets.  The  last  $160  would  have 
gone  to  the  last  earliest  certificate.  It  is  a 
manifest,  palpable  bubble.  The  mere  Idea 
Is  fraudulent — a  means  of  the  promoters  to 
get  money  to  which  they  have  no  title,  and 
which  th^  hare  not  earned,  from  patrons 
who  are  fooled.  They  get  what  their  vic- 
tims lose."  Other  schemes,  so  similar  as  to 
show  a  commcm  possession  on  the  part  of  the 
public  of  the  quality  of  gulllblli^  and  the 
habit  of  gambling,  and  on  the  part  of  pro- 
moters of  paucity  of  iuTenUon  and  obliquity 
of  moral  vision,  have  been  repeatedly  held  to 
be  lotteries,  within  the  meaning  of  the  fed- 
eral statutes.  Public  Clearing  House  t. 
Coyne.  194  U.  S.  497,  24  Bup.  Ct  789,  48  L. 
Ed.  1092,  s.  c.  (C.  C.)  121  Fed.  927;  Horner 
T.  V,  S.,  147  U.  8.  449,  13  Sup.  Ct.  409,  37 
I*.  Ed.  237;  McDonald  t.  U.  S.,  63  Fed.  426, 
12  C.  C.  A.  339;  U.  8.  v.  Politzer  (D.  C.)  59 
Fed.  273;  U,  8.  v.  Fulkerson  (D.  C.)  74  Fed. 
619;  In  re  National  Indemnity  &  End.  Co. 
(Pa.)  21  Atl.  879;  McLaughlin  t.  Nat  Mut 
Bond  &  Invest  Co.  (C.  O.)  64  Fed.  908.  And 
see  De  Florin  v.  State  (Oa.)  49  8.  E.  699;  cf. 
Meyer  v.  State,  112  Ga.  20,  87  8.  B.  96,  51 
U  B.  A.  496,  81  Am.  8t  Bep.  17.  It  Is  ad- 
mitted that  the  relator  and  bis  associates 
have  been  denied  tbe  use  of  the  United  States 
malls  under  order  of  the  Postmaster  Qeneral 
of  the  United  States,  by  authority  vested  In 
him  by  an  act  of  Congress,  and  that  tbe  re- 
lator has  been  indicted  by  a  federal  grand 
Jury  for  carrying  on  a  business  pn^bited 
by  the  fednral  statatn  and  la  awaiting  trial 
on  said  charge. 

C3ounse]  for  relator  has  urged  very  earnest- 
ly that  there  are  the  same  elements  of  uncer* 
tainty  In  the  business  of  this  company  which 
ocfmr  In  the  business  of  life  insurance  com- 
panies, and  that  both  are  witbln  the  protec- 
tion of  the  law.  It  Is  obvious,  however,  that 
the  dUFerences  are  as  many  as  they  are 
fundamental.  The  purpose  and  operation  of 
a  life  Insurance  company  Is  ben^cent;  the 
object  and  effect  of  this  scheme  is  to  enrich 
its  promoters  and  d^raud  the  public.  A  life 
Insmnuice  omipany  invests  its  funds;  ttiis  as- 


sodatton  does  not  The  ability  ot  a  life  In- 
surance company  to  meet  Its  obligations  does 
not  d^nd  upon  either  new  business  or 
lapses;  that  of  this  association  depends  on 
both.  The  solvency  of  a  life  insurance  com- 
pany is  determined  by  commercial  exigen- 
cies; that  of  this  association  Is  determined 
by  chance.  A  life  insurance  company  may 
remain  solvent  indefinitely;  this  aBSoclatlon 
must  become  insolvent  The  policies  of  a 
life  Insurance  company  are  paid  upon  an 
event  certain  to  happen,  although  at  an  un- 
certain time;  the  certificates  of  this  asso- 
ciation are  paid  according  to  priority  In  num- 
ber, determined  by  chance.  If  paid  at  all. 
See  memorandum  of  the  Assistant  Attorney 
General  for  the  Post  Office  Department  In 
Re  Empire  Diamond  Co.;  State  v.  Interstate 
Savings  Investment  Go.  (Ohio)  60  N.  B.  282, 
62  L.  ft.  A.  630,  83  Am.  St  Rep.  7S4. 

The  relator  Insists  that  the  defendant  as 
a  common  carrier  was  not  only  authorized, 
but  commanded,  as  a  public  servant  to  serve 
all  alike  and  to  refrain  from  discrimination; 
that  It  had  no  concern  with  the  character  of 
relator's  business;  and  that  It  was  neither 
his  keeper  nor  his  judge.  But  It  is  elemen- 
tary that  in  many  Instances  a  common  car- 
rier has  a  right  to  exercise  a  free  and  rea- 
sonable discretion,  as  In  cases  of  danger 
from  the  articles  tendered,  or  of  conditions 
rendering  transportation  perilous  (Edward  v. 
Shetratt,  1  East  604;  Hutch.  Garr.  |§  111, 
lis,  US);  and,  a  fortiori,  as  In  cases  where 
the  transportation  of  articles,  like  Intoxicat- 
ing liquors,  is  prohibited  by  law  (Milwaukee 
Extract  Co.  V.  C,  B.  I.  P.  By.  Oo.,  73  Iowa, 
98,  34  N.  W.  761:  Stete  v.  Goss,  59  Vt  266, 
0  Ati.  829,  59  Am.  Bep.  706.  Gf.  Herrlck  v. 
Gallagher,  60  Barb.  566).  The  trial  court 
was  tbe  keeper  of  public  interests,  and  was 
the  judge  of  the  propriety  of  giving  Ite  ex- 
traordinary remedy  to  aid  the  relator  In  car- 
rying out  the  same  fraudulent  (If  not  Illegal) 
scheme  which  the  federal  authorities  -were 
strenuously  endeavoring  to  subvert  and  pun- 
ish. The  learned  trial  judge  properly  refus- 
ed to  lend  any  semblance  of  sanction  to  that 
Improper  plan,  and  justiy  held  that  the  writ 
of  mandamus  should  not  Issue  here,  because 
It  was  not  made  to  appear  that  there  Is  a 
legal  right  In  tbe  relator  to  the  thing  demand- 
ed, nor  an  Imperative  duty  on  the  part  of  the 
defendant  to  perform  the  act  required.  He 
would  have  abused  his  discretion,  if,  at 
Instence  of  one  not  coming  Into  court  with 
clean  hands  and  for  a  rightful  purpose,  but 
of  the  promoter  of  a  scheme  sure  to  defraud, 
if  not  to  deceive,  he  had  Issued  oompulsoiy 
process  against  a  carrier,  attempting  not  to 
discriminate  between  Its  patrons,  but  not  to- 
Incriminate  itself,  to  compel  It  to  further  the 
transaction  of  a  business  which  in  spirit  at 
least  if  not  also  in  the  lettw,  violated  the- 
statutes  of  this  state  and  law  ot  tbe  land. 

Order  afllrmed. 

STABT,  0.  J.,  took  .no  part 
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LAXB   BUPCRIOB   PBODUCB   &  OOU) 
STORAGE  CO.  t.  CONCORDIA 
FIRB  IN&  GO. 
<Snpreme  Court  of  Hlniiiwtft.  July  28,  19(K}.) 

InSUBAIVCB— BBKAOR  Of  COHDITIORS  OW  POL- 

lOT— Accord  azid  SATiwAcnoii— BTxnxncs 

~IN8TBUOTION  B. 

Id  an  action  bron^t  to  recover  on  an  in- 
surance ^Icy,  where  the  defense  attempted  to 
ahow  that  there  had  been  a  Mttlement  and  ad- 
justment between  plaintiff  and  the  three  com- 
panies, includins  itself,  whose  policies  covered 
the  property  destroyed,  held  upon  the  facts : 

1.  That  under  the  strict  terms  of  the  poli- 
ties the  takinc  of  aabseqaent  insurance  after 
the  flrst  was  a  breach  ot  the  conditions  of  the 
irallcr  iamed  bj  that  company. 

[Ed.  Note.— Fw  caBea  In  point  mo  yvL  2S, 
Oent.  Dl^.  Inraranoe,  H  856-874.] 

2.  !niat  there  was  no  snfficlent  evidence  of 
tlio  mutuailty  of  the  arraneement  between  the 
three  companies  and  idaintiff  to  establish  a  set- 
tlement which  woula  be  an  accord  and  laUs- 
faction  at  law. 

3.  An  ambi^ons  statement  of  the  court  In 
its  inatructions  to  the  jury  that  there  had  been 
a  settlement  was  not  prejudicial  to  d^endant. 

4.  That  the  evidence  in  other  Eeipects  sus- 
tains the  verdict 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
'County;  Andrew  Holt  Judge. 

Action  by  the  Lake  Superior  Produce  ft 
Cold  Storage  Company  against  the  Concordia 
Fire  Insurance  Oompany.  Verdict  for  plain- 
tiff. Motion  fCH*  judgment  notwithstanding 
the  verdict  or  for  new  trial  denied,  and  de- 
fendant appeal!.  Afllrmed. 

Cohen,  AtwatCT  A  ffliaw,  for  appellant. 
Brown  ft  Kerr,  for  reapimdent 

LOYBLY,  J.  This  action  Is  to  recover  on 
a  policy  of  Insurance  for  merchandise  of 
plaintiff  destroyed  by  fire  in  its  warehouse 
at  Minneapolis  November  80,  1001.  It  was 
tried  to  the  court  and  Jury.  There  was  a 
verdict  for  plaintiff;  afterwards  a  motion 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial.  The  court  denied  the  blend- 
ed motion.   Defendant  appeals. 

The  plaintiffs  were  warehousemen  storing 
^gs,  butter,  and  cheese,  and  had  three  stand- 
ard Minnesota  policies  of  insurance  on  stock 
either  as  owners  or  in  trust  One  was  Issued 
by  the  Caledonian  Fire  Insurance  Company 
on  "eggi  and  egg  ca^"  for  $2,000,  dated 
on  the  20tb  of  May,  1901.  This  policy  pro- 
vided that  no  other  Insurance  should  be  per- 
mitted without  the  consent  of  the  company, 
and  no  consent  was  ever  given.  Another  by 
the  Concordia  Fire  Insurance  Oompany  for 
ll.OOO,  Issued  the  5th  of  August  1901,  Insur- 
ing In  terms  "merchandise."  One  In  the 
Citizens'  Insurance  Company  of  the  same 
date  and  for  $1,200,  describing  property  des- 
ignated In  the  same  terms  as  the  Concordia. 
The  Are  occurred  on  the  30th  of  November, 
1901,  destroying  a  Iai|;e  number  of  e^s  and 
a  quantity  of  butter  In  store.  Immediately 
thereafter  the  adjusters  of  the  Concordia  and 


Oitlzena'  Insurance  companies  deided  any 
liability  for  the  eggs  destroyed,  claiming.  In 
substance,  that  while  there  was  a  liability 
against  the  Caledonian  Insurance  Company 
for  ^ggs,  that  the  two  policies  written  sub- 
scQnenUy  were  Intended  to  cover  butter 
alone,  and  that  so  far  as  the  description 
"merchandise"  in  those  policies  applied.  It 
did  not  cover  both  butter  and  eggs.  It  most 
also  be  remembered  that  the  conditions  of 
the  Caledonian  policy  had,  as  seems  clear, 
been  violated  In  terms  by  the  Insurers  in 
obtalnlug  Insurance  in  the  Concordia  and 
Citizens';  hence,  upon  strict  legal  grounds, 
that  there  was  no  liability  upon  that  con- 
tract But  there  was  considerable  discussion 
between  the  adjusters  representing  the  three 
companies  and  the  representatives  of  plain- 
tiff upon  this  subject;  the  defendant's  ad- 
juster claiming  that  It  was  liable  only  for  the 
butter,  which  liability  he  was  willing  to  set- 
tie  and  liquidate.  The  Caledonian  Company 
claimed  that  It  was  not  liable  at  all.  though 
efforts  were  made  to  secure  a  settlement  of 
such  amotmts  as  could  be  agreed  upon,  the 
defendant  and  the  Citizens'  Company  being 
willing  to  account  for  the  butter;  and  there 
was  some  eridence  tending  to  show  that  the 
Caledonian  Company  was  at  that  time  ready 
to  accept  the  proposition  that  It  should  pay 
for  a  share  on  the  loss  of  the  eggs,  but  a 
careful  and,  critical  review  of  the  entire  tes- 
timony leads  us  to  the  conclusion  that  there 
was  no  such  mutual  agreement  between  all 
the  parties  concerned.  Including  plalnUflTs 
representatives  and  the  three  Inaurance  com- 
panies, whereby  a  settlement  was  actually 
made  to  cover  the  entire  loss  sustained  by 
the  plaintiff,  which  was  Its  own  principal  pur- 
pose. The  discussion  of  the  adjusters  was 
tentative  during  the  time,  and  did  not  reach 
the  point  of  a  settlement  nor  was  an  ad- 
justment concluded  in  any  effective  way  so 
as  to  fix  a  liability  for  an  accord  and  satis- 
faction. The  defendant  was  quite  anxious, 
apparenUy,  to  relieve  Itself  from  responsi- 
bility on  the  eggs,  for  which  they  were  liable 
under  the  strict  terms  of  the  policy,  and 
prepared  proofs  of  loss  on  the  butter,  had 
them  signed  by  the  Insured,  and  no  other 
proofs  of  loss  were  ever  submitted,  although 
required  by  the  terms  of  the  policy.  Im- 
mediately after  the  proofs  of  loss  were  thus 
made  out  and  returned,  defendant  also  for- 
warded drafts  covering  the  loss  on  the 
butter,  $370.50,  to  the  plaintiff.  Plaintiff  ap- 
parently cared  very  little  which  company 
paid  Ita  loss,  80  that  it  was  paid  In  full;  but 
soon  after  the  Insurer  discovered  that  the 
Caledonian  would  not  contribute  according 
to  claims  of  the  defendant  and  the  Citizens', 
and  notified  the  defendant  of  this  fact  but 
retained  the  drafts  referred  to,  hoping  that 
an  adjustment  would  be  finally  effected.  This 
state  of  affairs  continued  for  years,  until 
the  time  of  the  trial,  when  the  drafts,  which 
had  never  been  collected,  were  returned  Into 
court,  and  suit  brought  on  the  defmdant^g 
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policy.  There  was  a  tecoTery,  the  liability 
of  the  Citizens'  being  made  by  agreement  de- 
pendent npoa  that  established  against  the 
defendant 

After  the  evidence  bad  been  received,  the 
trial  court,  In  its  Instruction  to  the  Jury,  used 
the  following  language:  "The  defense  set  up 
te  *  *  *  that  the  loss  covered  by  the  pol- 
icies In  question  baa  been  adjusted;  •  •  • 
that  there  has  been  a  settlement  and  pay- 
ment, or  *  *  *  accord  and  satisfaction. 
If  that  defense  has  been  made  out  by  a  fair 
preponderance  of  evidence,  you  need  go  no 
further  In  your  consideration.  •  •  *  Tour 
verdict  must  be  for  tbe  defendants.  *  •  * 
It  Is  nndlBputed  that  the  parties  soon  after 
the  Are  came  to  an  understanding  that  the 
defendants  should  pay  Hie  plalntlflt  the  sum 
of  $370.60,  and  that  thereiq^n  the  plalntlfl 
should  return  the  policies  to  the  defendants; 
*  *  *  and  it  also  appears  that  thereafter, 
about  December  9, 1901,  the  defiandants  sent 
plaintiff  a  draft  * ,  *  *  It  also  appears 
that  in  about  a  month  thereafter  the  plain- 
tiff ttotlfled  the  defendants  that  it  would  not 
accept  tbe  paper  In  payment  unless  In  the 
future  some  other  Insurance  was  adjusted; 
that  Is,  with  the  Caledonian  Company."  We 
are  under  the  decided  Impression  from  the 
record  that  the  court  in  this  statement  under^ 
stood  that  he  was  referring  to  the  butter 
adjustmrait;  but  whether  this  construction 
of  tbe  language  thus  used  could  be  adopted 
or  he  went  b^ond  this  Is  Immaterial,  for, 
If  this  were  so.  and  the  court  charged  the 
jury  that  there  was  a  full  settlement  of  all 
claims  and  an  adjustment  thereof,  it  cer- 
tainly could  not  liave  been-  prejudicial  to  the 
defendant  In  this  case,  for  the  court  left 
It  to  the  Jury  to  find  either  for  or  against 
the  plalntur  generally,  stating  tlut  It  waa 
■till  an  open  question  whether  there  was  a 
consideration  for  an  agreement  of  settle- 
ment and  tbe  Jury  found  against  defendant 
also,  upon  three  special  facts,  viz.,  the  value 
of  the  butter,  the  value  of  the  eggs,  and 
that  there  was  no  consideration.  Our  ex- 
amination of  tbe  record  leads  us  to  the  con- 
clusion that  tbe  graierai  verdict  must  be  sus- 
tained. Involved  In  this  finding  Is  the  fact 
that  there  was  no  settlement  made  by  which 
tbe  Concordia  or  Citizens'  were  relieved  from 
any  part  of  their  liability,  and,  whether  It 
be  true  or  not  that  these  two  companies  were 
liable  an  the  agreement  for  the  settlement, 
there  was  no  such  concurrence  of  all  as 
would  Justify  an  action  on  such  settlement. 

With  reference  to  the  proofs  of  loss 
against  the  Concordia  and  Citizens',  the  ad- 
juster of  these  companies  prepared  the  same, 
and  knew  what  the  controversy  was,  and  It 
Is  not  too  much  to  say  under  such  circum- 
stances that  this  conduct  amounted  to  a 
waiver  of  the  requirements  In  the  standard 
Minnesota  policy  requiring  such  proofs  to  be 
submitted  within  a  specified  time. 

The  fact  that  the  drafts  Issued  by  the 
two  companies  were  sent  to  the  plaintiff  and 
IMN.W.— 86 


retained  presents  a  more  troublesome  qnee- 
tlon,  but  It  Is  apparent  from  the  cwrespond- 
ence  between  the  parties  that  the  plaintiff, 
as  soon  as  it  was  discovered  that  the  Cal- 
edonian Company  would  not  carry  out  the 
arrangement  for  the  benefit,  presmnably,  of 
the  other  companies,  the  latter,  to  secure 
tbeir  own  il^ts,  held  these  drafts,  ht^Ing 
the  olalms  might  be  eventually  settled;  and 
we  see  no  equitable  and  Just  reason  why  it 
should  be  regarded  as  a  payment 

We  have  examined  other  alleged  errors  as- 
signed by  tbe  defendant  in  this  case,  and 
are  clearly  of  the  opinion  that  none  of  them 
merit  distinctive  consideration. 

The  <»der  appealed  from  is  afflrmed. 

START,  0.  J.,  absent  took  no  part 


STITT  at  al.  t.  RAT  POBTAOB  LUMBBB 
CO.  et  al. 

(Supreme  Coort  of  Minnesota.  Sept  2^  190S.) 
1.  ApPBAi.— Review— Findings    or  Faot— 

BquITABLE  MOBTOAOB. 

The  rule  that  this  court  will  not  disturb 
tbe  findings  of  the  trial  court  <n  matters  ot 
fact  where  there  Is  evldeoos  reasonably  tend- 
ing to  sustain  such  findlnEs,  is  here  applied  to 
findings  of  fact  to  the  effect  that  the  contract 
between  platntlfls  and  d^endaut  did  not  make 

ElaintlCb  the  mere  agents  of  the  defendants  to 
uy  timber  tracts  and  omduct  logging  opoa- 
tious  for  an  agreed  price,  but  did  result  in  an 
equitable  or  informal  mortgage  In  which  the 
title  to  lands  purchased  wiUi  money  advanced 
to  plaintiffs  by  d^eodants  was  taken  In  the 
name  of  a  third  person,  consenting  thereto,  as 
security  for  the  repayment  of  the  consideration 

Jirice  and  of  otlier  advances  and  for  the  jwr^ 
ormance  of  a  loning  contract  by  plaintiffs. 
&  MOBTQUBS— AbBOLUTB  DbD— PaBOL  BVI- 
DBNOB. 

A  deed  absolute  on  its  face  may  be  shown 
by  parol  to  be  a  mortgage  to  secure  future  ad- 
vances and  tbe  performance  of  contractual 
duties,  although  the  mortngor  did  not  at  the 
time  have  title  to  the  land,  and  althou^  title 
was  put  in  the  name  of  a  third  person,  under 
agreement  with  him,  for  convenience. 

[Ed.  Note. — For  cases  in  point  see  vol.  35, 
Cent  Dig.  Mortgages,  {  98.] 

8.  Same — Suvficienct  of  Evidence. 

Tbe  evidence,  to  have  sndi  an  effect,  nrast 
be  clear,  positive  and  OHiviDdng,  but  need  not 
amount  to  proof  beyond  a  reasonable  doubt.  It 
Is  not  necessary,  however,  that  the  parties  should 
have  used  the  appropriate  technical  words. 
Elqui^  looks  at  the  substance  of  the  transac- 
tions, and  not  at  the  forms  of  agreement  nor  at 
the  mere  terms  used. 

[Ed.  Note. — For  cases  in  point  see  vol.  ftS, 
Cent.  Dig.  Mortgages,  f  100.] 

4.  Saice— Avoidance— Statute  or  Fbaudb— 
REsm.TiHo  Tbusts. 
A  deed  absolute  on  its  face  with  a  parol 
defeasance  is  not  avoided  by  the  statute  of 
frauds,  nor  by  the  statute  abolishing  resulting 
trusts. 

[Ed.  Note. — For  cases  In  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  t  8&] 

6.  Fbattds,  Statute  op— Pabol  Aobkbheht 
TO  Convbt— Past  PESroBiiANCi. 
A  parol  agi-eement  for  the  conveyance  of 
an  interest  in  land,  not  to  be  perfumed  with- 
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in  a  year,  may  be  taken  oat  ot  the  operatioB 

of  the  statute  of  frauds  by  part  performance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Frauds,  Statute  of,  S  289.] 
4.  MOKTaAaE--B£EAOB:— Bbdeuftion.. 

In  an  action  upon  a  breach  of  an  eqnitable 
mortgage,  a  court  may  determine  the  amoant 
necessary  and  proper  to  be  paid  by  the  mort- 
gagor in  redemption,  and  direct  that,  unless  the 
amount  so  fixed  be  received  and  a  conveyance 
executed  by  the  mortgagee,  the  decree  of  court 
shall  operate  as  a  conveyance. 
7.  Saub — Mdtualitt  ot  Okugatioh — Fraud. 

FSAUD. 

This  relief  is  not  to  be  refused  because 
of  want  of  mutuality  In  obligations,  where  the 
conveyance  Involves  a  eecuri^  for  the  perform- 
ance of  personal  services,  nor  because  of  fraud, 
where  one  of  the  motives  In  patting  title  to  the 
land  in  a  third  person  la  an  ttfaoiig  Indebtadr 
ness  of  the  mor^gor. 
(Syllabas  by  the  Court) 

Appeal  from  District  Oonrt,  Itasca  Cotin- 
ty ;  W.  S.  MeCIenahan,  Judge. 

Action  by  Robert  M.  Stitt  and  Nellie 
AnuBtroDg,  doing  business  under  the  name 
of  Stitt  &  Howe,  against  the  Rat  Portage 
liumber  Company  and  otbere.  Findings  for 
plaintiffs.  From  an  order  denying  a  new 
trial,  defendants  appeaL  Affirmed. 

See  103  M.  W.  1138. 

a  R.  Brtggs,  a  a  McCarthy,  and  Victor  J. 
Welch,  for  appellant&  H.  R  Fryberger  and 
M.  H.  McMahon,  for  reaptnidents, 

JAGOABD,  J.  In  this  case  the  plaintiffs 
and  respondoitB  and  the  defendant  and  ap- 
pellant lumber  company  entered  into  two 
contracta  The  earlier  contract  is  significant 
on^  aa  It  ahedB  light  upon  the  true  nature 
of  the  later  one^  wlUt  which  this  Utl^tion 
Is  concerned.  There  have  been  two  trials 
of  this  action.  In  the  first,  the  court  found 
tor  the  defendants;  In  the  second,  for  the 
plaintiffs.  The  present  appeal  is  from  the 
latter. 

L  The  trial  court  property  resolTed  the 
disputed  matters  of  fact  for  the  plalntiflB. 
The  plaintiffs,  loggers,  without  m»ns  to 
carry  on  leasing  operations,  but  with  Iwg  ex- 
perience In  logging  and  with  an  extensive  local 
knowledge  ot  tb»  sectkm  In  northern  Minne- 
sota known  as  tlie  "Bear  River  and  Deer 
River  Territory,"  and  having  opticms  on  a 
large  number  of  timber  tracte  therein,  enter- 
ed into  an  agreemoit  with  the  defendant  the 
Bat  Portage  Lumber  Cmnpany,  enj^ged  in 
manufacturing  lumbar.  By  the  terms  of 
that  agremrat,  the  lumber  company  was  to 
advance  m<meys  for  buying  lands  and  stump- 
age,  not  to  exoeeH  126,000,000  of  feet,  on  part 
of  which  plalntlflhi  hdd  <vtlons,  for  paying 
taxes  thereon,  and  for  defraying  the  expenses 
of  tihe  l<^^ng  operatl<ms  of  the  plaintiffs. 
The  plaintiffs  wen  to  secure  the  lands  and 
stumpage,  procure  title  deeds  thereto  to  be 
executed  to  defendant  and  appeUamt  Smith, 
to  cut  stumpage  into  logs  at  the  rate  of 
10,000,000  feet  per  year,  to  do  all  voA  In 
that  behalf  and  to  deliver  tbe  same  to  tlie 


Bat  Portage  Lumber  Company  in  the  Bel- 
trami boom. 

One  controversy  concerned  the  price  to  be 
paid  for  the  togs.  Flalntlfltf  case  was  tbat 
the  price  agreed  upon  was  a  sum  "equal  to 
that  at  which  other  tfmUar  logs  cut  tnm 
the  particular  and  apedfled  territory  could 
be  bought  for  and  delivered  at  said  bocnn, 
less  7ff  cents  per  1,000  feet"  The  d^nd- 
ants'  case  was  that  sudi  price  was  to  be  the 
market  value  of  similar  ioga  at  the  place  and 
sessm  ot  delivery,  less  76  cents  per  UOOO 
feet 

A  second — and  the  most  Important — con- 
troversy had  r^ard  to  the  title  to  the  land. 
Plaintiffs  contended  that  moneys,  not  to  ex- 
ceed In  amount  the  total  snm  which  plaintiffs 
were  to  receive  tor  logs  delivered,  were  to  bs 
loaned  by  the  defendant  company  to  them; 
that  the  title  to  all  lands  was  to  be  taken  by 
Smith  as  security  for  said  loans  and  for  the 
performance  of  the  terms  of  the  contract  by 
plaintiffs ;  that  the  said  Indebtedness  by  the 
plaintlffB  to  the  Bat  Portage  Lumber  Com- 
pany was  to  be  paid  by  the  delivery  of  logs 
at  the  agreed  time  and  place ;  and  that  the 
interest  on  said  mortgage  loan  was  to  be 
paid  by  the  deductltms  of  76  cents  per  1,000 
feet  from  the  agreed  price  of  logs.  Plain- 
tiffs fmilier  insisted  that  the  reasons  for 
putting  the  title  in  the  name  of  Smith  were 
88  follows:  That  the  lumber  company  had 
been  advised  by  eminent  local  counsel  that 
It  was  unable,  as  an  alien  corporation,  to 
bold  title  to  the  quantity  of  lands  In  Minne- 
sota lnv<nved  In  this  transaction,  and  that 
plaintiffs  did  not  want  to  take  title  because 
of  an  indebtedness  to  third  persons,  on  which 
judgment  was  subsequently  rendered  against 
them.  Plaintiffs  also  claimed  that  Smith 
knew  and  understood  that  the  conveyance 
was  made  to  him  as  a  security  and  for  the 
convenience  of  the  parties,  consented  thereto, 
and  had  no  Interest  whatever  in  the  preml* 
ses.  The  defendanto  contended  that  the 
plaintiffs  were  to  put  Into  the  scheme  noth- 
ing but  work,  and  to  take  out  nothing  bat 
wages,  to  be  determined  on  the  basis  of  tbe 
price  agreed  to  be  paid  tar  tbe  logs  at  tbe 
time  and  place  of  delivery;  that  the  con- 
tract did  not  create  evoi  a  power  coupled 
with  an  interest,  but  was  a  mere  naked 
agency  for  tbe  performance  of  services  for 
a  determinable  consideration;  and  that  the 
deduction  of  75  cents  ^m  the  price  of  lo^ 
was  an  inducement  to  the  lumber  company 
to  thus  employ  ttie  plalntlifo. 

A  third  controversy  was  wheth»  or  not 
three  pieces  of  land  (known  as  the  **L<ver 
ft  Bum^,"  "Murray,"  and  "Houltcm'' 
tracts)  were  within  the  terms  of  tiie  omtract 
PlaintlffB'  omtention  was  that  they  com- 
mraced  to  cany  out  the  terms  of  the  con- 
tract after  it  was  agreed  upon.  Immediately 
dosed  options  on  timber  whldi  they  already 
had,  obtained  other  captions  on  large  tracts 
of  timber  at  very  advantageous  prices,  sent 
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out  eatimatora  and  explorers  to  examine  tba 
timber,  negotiated  the  pnrchue  of  all  tttt 
timber  that  was  pnrcbased  directly,  and 
paid  for  the  same  throagh  the  Northern 
Pacific  Bank  of  Bralnerd,  with  the  excep- 
tion of  these  three  tracts;  that  u  to  these 
three  tracts  plalntlfh  had  estimated  all  the 
timber,  bad  negotiated  almost  continuously 
for  tte  purchase  of  the  same  for  serosal 
months,  and  finally  directed  the  appellant 
Smith  to  dose  th^  purchases  on  the  terms 
that  they  gave  him;  and  that  he  acted  as 
their  agent  In  closing  sudi  purchases.  Ac- 
cordingly the  plaintiffs  claimed  that  these 
tracto  wwe  as  much  within  the  terms  of  the 
contract  as  any  other  lands.  On  the  other 
hand,  defendante  claimed  that  these  lands 
were  Smith's  own  property,  as  they  were 
Smith's  own  purchase. 

The  fourth  ctmtroTer^  arose  as  to  the  breach 
4tf  the  contract  Plaintiffs  claim  that  they 
procured  deeds  to  timber  tracts,  took  poe- 
seesl<m  of  and  used  tike  lands  In  lowing 
opOTatlms,  pat  In  gaieral  permanent  Im- 
proranoitB,  and  proceeded  to  and  did  de- 
liver logs  in  large  quantities;  that  defend- 
ant the  Bat  Portage  Lumber  Company  ad- 
vanced moneys  to  the  extent  of  $205,197.85; 
that  plaintiffs  delivered  logs  of  the  ctmtract 
value  of  «138,445.44;  that  before  thU  suit 
was  brought  defoidant  was  guUty  of  a 
brea<^  of  contract,  without  cause,  in  re- 
fusing to  advance  money  In  accordance  with 
the  contract,  and  In  rinsing  to  allow  the 
plaintiffs  to  log  under  the  contract,  unlesa 
they  would  enter  into  a  different  agreement 
with  the  Bat  Portage  Lumber  Company;  and 
that  to  such  end  defendant  company  notified 
the  plaintiffs  that  it  would  no  longer  carry 
ont  the  twins  of  the  original  contract  Plain- 
tiffs argne  that  the  real  reason  for  this 
breach  was  the  great  Increase  in  the  value 
of  timber  lands,  whereby  It  became  profit- 
able to  the  lumber  company  to  repudiate 
the  agreranent  and  to  claim  title  to  the 
timbet  tracts.  Plaintiffs  further  Insist  that, 
Immediately  after  the  refusal  of  said  de- 
fendant corporation  to  further  perfiurm  said 
contract  the  plalntiffii  offered  to  perform 
their  part  thereof,  but  said  oObt  was  refused 
by  said  defendant  whereupon  the  plalntUfs 
offered  to  pay  said  defendant  corporation 
all  sums  of  money  advanced  by  it  under  the 
tmns  of  said  contract  to  and  for  the  plaln- 
tlffs,  over  and  above  the  payments  and  cred- 
its, and  demanded  from  the  defendants  a 
conveyance  of  all  tbelr  interests  In  and  to 
said  lands  and  timber,  which  oaer  and  de- 
mand wen  at  all  times  refused  and  reject- 
ed. The  defendants  denied  the  breach  of 
contract  and  tendn  of  performance  by  plain- 
tiffs. 

The  trial  court  found  with  the  plaintiffs 
on  all  these  controversies  of  fact  One  of 
the  essential  questions  presented  to  this 
court  is  whether  or  not  such  findings  were 
Justified  by  the  evidrace.  The  record  la 
this  case  la  voluminous.    The  paper  book 


contains  ZffTt  pages  of  printed  matta.  It 
Is  Imiwacticahle  to  completely  review  or 
discuss  the  evidence  on  these  various  points 
of  dispute.  To  do  so  partially  would  serve 
no  nsefol  purposa  Reference  will,  bow- 
evec,  subsequently  be  made  to  the  testimony 
concemtng  the  agreanent  as  to  the  title  of 
ttie  land  and  the  general  legal  charactw  of 
the  transactions.  A  careful  reading  of  the 
entire  record  has  satisfied  us  that  the  find- 
ings of  the  trial  court  as  to  the  nature  of  the 
contract  Into  which  the  parties  entered, 
and  as  to  Ite  breach  by  defendants  wore' 
Justified  by  the  evidence  Those  findli^ 
examined  In  connection  with  the  relevant 
portions  of  the  testimony,  d»nonstrato  the 
trial  court's  familiarity  with  the  history 
and  details  of  the  case,  the  tiioronghneBs  of 
his  ctmrtderatlon.  and  the  soundness  of  his 
oonclnslon&  There  Is  abundant  evidence  to 
sustain  each  material  finding.  The  rule 
Is  well  established  that  this  court  will  not 
disturb  tiie  findings  of  the  trial  coart  on 
mattov  of  fact  where  there  is  evidence 
reasonably  *y"fl'»g  to  sustain  such  findings. 
Dnnnell's  Minnesota  Practice,  {  1664. 

2.  Thecontracttimsentered  Into  was  valldln 
law.  It  resulted  In  a  conveyance  ot  lands  as 
security  and  In  the  establtefament  of  the  re- 
lation of  mortgagor  and  mortgagee  between 
the  parties  to  this  acUon.  That  a  deed  ab- 
solute on  Ito  Ul<x  can  be  shown  by  parol 
evidence  to  be  In  fact  a  mortgage  Is  elemen- 
tary. Pomeroy'B  Eq.  Jur.  (3d  Bd.)  1 1106;  1 
Jones  on  Mort  c.  8,  S  282 ;  Eaton  on  Bq.  448, 
453  ;  20  Am.  ft  Eng.  Enc.  of  taw  (2d  Ed.) 
953;  Peugb  v.  Davis,  96  U.  S.  882,  24  L.  Ed. 
775;  Heaton  v.  Darling,  66  Minn.  262,  68 
N.  W.  1087 ;  Backus  v.  Burke,  63  Minn.  272, 
66  N.  W.  450;  Terry  T.  Wilson's  Est.  60 
Minn.  670,  62  N.  W.  973;  King  v.  McCai'thy, 
50  Minn.  222,  62  N.  W.  648 ;  Nye  v.  Swan, 
48  Minn.  481.  62  N.  W.  80.  Parol  evi- 
dence Is  admissible  for  this  purpose  no^ 
withstanding  the  stotute  of  frauds.  Lord 
Hardwicke  said  that  such  evidence  had 
nothing  to  do  with  the  statute  of  frauds. 
Walker  v.  Walker,  2  Atk.  98;  1  Jones  on 
Mort  S  822.  Evidence  to  have  such  an  effect 
must  be  clear,  positive,  and  convincing,  al- 
though It  need  not  amount  to  proof  beyond 
a  reasonable  doubt  Wall  v.  Mellke,  89 
Minn.  232,  94  N.  W.  688;  Minneapolis 
Threshing  Machine  Co.  v.  Jones  (Minn.) 
103  N.  W.  1017.  And  see  Howland  v.  Blake, 
97  U.  S.  624,  24  L.  Ed.  1027;  Ensign  v.  En- 
sign, 120  N.  T.  656,  24  M.  E.  942.  It 
would  seem  that  more  than  the  uncorrobo- 
rated testimony  of  the  plaintiff  in  Interest  Is 
required.  McClellau  v.  Sanford,  26  Wis. 
595;  Harter  v,  Christfvb.  32  Wis.  245;  Meier 
v.  -Bell.  119  Wis.  482,  97  N.  W.  180;  Moore  v. 
Crawford,  ISO  TJ.  S.  122,  9  Sup.  Ct  447,  32 
L  Ed.  878;  Adams  v.  Pllcher  (Ala.)  8  South. 
757.  This  record  contains  evidence  fully 
conforming  to  this  standard.  Plaintiffs'  own 
testimony  was  direct  and  positive  in  effect 
Their  contentions  were  In  a  measure  corrobo- 

Digitized  by  VjOOg  IC 


664  104  NORTHWBSTESN  BfiSFOBTBfi.  <Ubia 


rated  by  some  of  Ibd  lomba  company'i  own 
irltnesses  and  by  many  drcmnstances.  That 
lumber  company  charged  to  tbe  plalntUCa  on 
Its  books  of  accoont  alike  all  tbe  mon^  ad- 
vanced to  them  to  bny  stnmpage  and  log* 
gtng  outfltB,  to  do  the  logging,  and  to  make 
permanent  Improvements.  Upon  perform- 
ance of  other  contractual  duties,  plaintiffs 
became  as  much  entitled  to  the  lands  as 
to  tbe  horses  and  logging  outfit  purchased 
with  the  same  advances,  to  which  however, 
defendant  does  not  appear  to  claim  owner- 
ahlp.  It  is  true  that  witnesses  did  not  use 
the  ^>eclflc  technical  terms  conventionally 
appropriate  to  the  creation  of  the  relation- 
ship of  mortgagor  and  mortgagee;  but  this  Is 
not  essential.  £:qulty  loc^  at  the  sub- 
stance and  not  at  the  form.  "If  the  trans- 
action resolves  itself  Into  a  security,  what- 
ever may  be  ite  form,  It  Is  In  equity  a  mort- 
gage." Mr.  Justice  Story,  In  Flagg  t.  Mann, 
2  Sumn.  486,  688,  Fed.  Oas.  No.  4.S47.  "And 
in  order  to  carry  out  the  actual  Inten- 
tion In  such  a  case,  an  enlarged  view  of  the 
facts  constituting  the  transaction  will  be 
takoi  by  the  conrt"  Vanderburgh,  J.,  In 
Madlgan  v.  Mead,  81  MIna  94,  97,  16  N.  W. 
SS9.  "In  addition  to  formal  instruments 
which  are  entitled  to  the  deslgnatl<Hi  of 
mortgages,"  says  Mr.  Jones  (1  Jones,  Mwt 
c.  5,  S  162,  etc,  discussing  equitable  mort- 
gages by  agreements  or  informal  mortgages), 
"deeds  and  contracts  which  are  wanting  In 
*  *  *  the  characteristic  of  a  common-law 
mortgage  are  often  used  by  the  parties  for 
the  purpose  of  pledging  real  proj^tj  or 
some  Interest  in  it  as  security  for  a  debt  or 
obligation,  and  with  the  Intention  that  they 
shall  have  effect  as  a  mortgage.  Bqol^ 
comes  to  the  aid  of  parties  in  sucb  caM  and 
gives  effect  to  their  Intentions." 

The  transaction  may  result  in  a  mortgage 
although  there  was  proporly  no  debt  at  the 
time  the  agreement  was  entered  Into.  A 
deed  absolute  on  its  face  may  be  shown  by 
parol  to  be  a  mortgage  to  secure  future  ad- 
vances. Madlgan  v.  Mead.  81  Minn.  94,  16 
N.  W.  639.  And,  see.  Berry  v.  O'Connor, 
83  Minn.  29,  81,  21  N.  W.  S40;  Ac&erman  v. 
Hunsicker,  85  N.  Y.  43,  39  Am.  Rep.  621; 
Boswell  V.  Goodwin,  31  Conn.  74,  81  Am.  Dec 
169;  Jones  v.  Guarantee  St  Indemnity  Co., 
101  U.  S.  622,  26  L.  Ed.  1030 ;  Jones  on  Mort 
U  804-^74,  Incloslva  A  mortgage  Is  too 
narrowly  defined  when  It  is  said  to  be  a 
security  for  debt  It  may  be  a  security  for 
the  payment  of  a  debt,  or  for  tbe  i>erform- 
ance  of  some  duty,  or  for  both.  Madlgan  v. 
Mead.  31  Minn.  94.  97,  16  N.  W.  539.  During 
the  ezecutl(»]  of  this  contract,  and  until  its 
breach  by  defendants  and  their  rejection  of 
tender,  there  was  both  a  debt  and  a  duty  pf 
performance  of  obligation  owed  by  the  plaln- 
UflTs  to  the  defendant  The  court  properly 
found  that  the  amount  of  tbe  Indebtedness 
dne  by  the  plaintiffs  to  the  defendant  lumber 
company  was  the  sum  of  $66,752.41. 

It  la  not  material  tiiat  th»  conv^ancs 


should  be  made  by  tbe  debtor  or  by  him  in 
whom  the  evldoice  of  redemption  is  dalmed 
to  exist  Oarr  v.  Oarr,  62  N.  T.  2S1 ;  Mar- 
shall r.  Thompson,  89  Minn.  187,  141,  89  N. 
W.  809.  The  description  of  tbe  land  claim- 
ed to  be  given  in  mortgage  In  this  case  was 
made  d^lnlte  and  certain  whaierar  the  deeds 
were  executed  to  Smith.  The  remedies  of 
the  parties  were  redprocaL  In  case  of  a 
breach  of  contract  without  cause  by  either 
party,  a  suit  for  damages  would  He  at  the 
Instance  of  the  Injured  and  Innocent  one; 
In  case  of  such  breach  by  the  plaintiffs,  the 
defendants  could  foreclose  their  mortgage; 
in  case  of  breach  by  the  defoidanto,  the 
plaintiffs  could  bring  an  action  to  redeem. 
The  rights  of  defendant  Smith  are  not  supe- 
rior to  those  of  the  defendant  the  Rat  Port- 
age Lumber  Company.  The  record  discloses 
an  abundance  of  evidence  to  Justify  the  court 
In  so  finding  without  reference  to  any  stipn- 
latlon  by  formor  counsel  for  defoidant  on 
the  first  trial  to  the  effect  that  Smith  stood 
In  no  better  position  to  the  plaintiffs  than 
the  lumber  company.  Smith  was  a  general 
ofllcer  of  that  company  and  held  a  fiduciary 
relation  thereto.  It  is  not  necessary  for  us 
to  here  determine  wbethw  he  was  In  a  por- 
tion to  assert  title  to  the  property  Involved 
as  against  the  corporation  whose  funds  had 
paid  for  that  property.  Smith  was  a  mere 
convenience  In  the  transaction.  He  cimsent- 
ed  to  everything  and  was  a  party  to  the  cod- 
tract  Every  log  was  delivered  under  the 
contract  to  the  company  and  every  dollar 
of  advances  was  paid  by  It  Smith's  only 
function  was  to  hold  the  1^1  title  as  securi- 
ty. "Accepting  the  conveyance  on  these 
conditions,  he  conld  hold  the  proper^  on  no 
other."  Madlgan  r.  Mead,  84  Hlnn.  0«,  07. 
16  N.  W.  639.  Tbe  Intervention  of  sn<A 
third  person  did  not  affect  the  rights  of  the 
parties.  Tbe  rule  is  inflexible  "once  a  mort- 
gage always  a  mortgage."  A  substitntl<Hi  at 
a  third  person  as  grantee  for  reasons  satis- 
factory to  the  parties  to  hold  legal  title  ah* 
solute  in  form  for  the  benefit  of  the  mortga- 
gor and  mortgagee  and  the  subsequent  trans- 
fer of  the  title  to  the  lattw  amounts  to  a 
mere  mortgage.  It  Is  not  material  that  such 
third  person  be  made  a  trustee  of  the  legal 
title  as  between  the  parties,  Yaoderbitrgh, 
J.,  In  Marshall  v.  Thompson,  89  Minn.  137, 
30  N.  W.  309.  And.  Randall  r.  Con- 
stana,  33  Minn.  829,  23  N.  W,  630;  Gill  T. 
Newell,  13  Minn.  462  (OIL  430). 

Counsel  for  defendants  urges  other  reasons 
why  these  transactions  did  not  result  in  a 
mortgage.  We  have  considered  all  of  them, 
but  have  here  referred  to  those  which  we 
deem  sufficient  to  call  for  discussion.  We 
conclude  that  the  trial  court  was  correct  in 
its  findings  of  fact  and  In  its  conclusion  of 
law  to  the  ^ect  that  the  parties  h»eln 
created  an  equitable  mortgage.  Madlgan  t. 
Mead,  81  Minn.  94,  16  N.  W.  539;  Randall  t. 
Constens,  88  Minn.  329,  23  N.  W.  630 ;  Bea- 
ton r.  Darling,  06  Minn.  262,  68  N.  W.  1067  ; 
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Schrlber  t.  Le  Glair,  66  Wis.  579,  20  N.  W. 
ffTO ;  Sweet  t.  Mitchell,  16  Wis.  641 ;  ScHnel- 
der  T.  Reed  <W1b.)  101  N.  W.  682;  Oanda 
T.  Tottoi,  107  N.  T.  281,  61  N.  B.  989;  Bsau 
T.  Dox,  M  N.  T.  807,  90  Am.  Dec.  696. 

8.  Tbe  transactions  were  not  Invalid  be- 
cauae  <it  the  statate  of  frands.  Wltli  great 
force  comuel  for  the  defendants  baa  Insisted 
Out.  If  tb»  plainflfrs'  own  view  of  the  erl- 
dmce  be  correct  the  result  must  be  a  contract 
InTolrlng  a  trust  or  power  orer  or  otmcKn- 
Ing  land  and  relating  thereto,  whldi  by  iti 
terms  was  not  to  be  performed  within  a  year, 
and  that  audi  contract  was  void  under  two 
sectlona  of  the  statute  of  frauds,  t1»^  sections 
4209,  4218,  Oen.  8t  1894.  It  Is  a  conclnslTe 
anawa  to  this  that  this  orart  has  held  tiiat  the 
relationship  between  tbe  parties  finally  estab- 
lished by  the  testtmoiy  was  that  of  mortga- 
gor and  mortgagee,  and  that  this  case  Is  no 
more  within  tbe  statute  of  frauds  than  Is  tbe 
ordinary  formal  mortgage.  But  It  Ute  de- 
fendants' Tlew  of  the  transaction  of  the  par^ 
ties  be  accepted,  the  plalntlfla  are  still  oatl- 
tied  to  relief.  The  statute  of  frauds  espedat 
ly  provides  that  nothing  In  the  chapter  which 
contains  these  two  sections  shall  be  construed 
to  abridge  the  powers  of  courts  ot  equity  to 
compel  specific  performance  In  cases  of  part 
performance  of  such  agreements.  Section 
4Zia  The  fact  that  a  contract  for  an  inter- 
est In  lands  may  not  be  performed  within  a 
year  does  not  destroy  the  force  of  the  equi- 
table doctrine  of  part  performance  nor  pre- 
▼oit  its  application.  Orant  t.  Ramsey,  7 
Ohio  St  167;  Bowel  t.  Smith  <WtB.)  102 
N.  W.  1-9;  ITall  T.  Hazelrlgg.  46  Ind.  676,  16 
Am.  Rep.  278;  Baynes  t.  Chastaln,  68  Ind. 
876;  Wallace  t.  Sco^^rbu,  17  Or.  476,  21  Pac; 
658 ;  Ryan  r.  Dox,  84  N.  Y.  807.  90  Am.  Dec 
696.  This  record  makes  out  a  clear  case  of 
part  performance.  The  plaintllfs,  pursuant 
to  the  agreement  procured  deeds  to  the  lands 
luTolved,  went  Into  possession  thereof,  built 
camps,  cleared  out  logging  and  tote  roads, 
constructed  dams,  cleaned  out  streams,  open- 
ed up  part  of  the  lands  as  a  farm,  and  raised 
crops.  Their  possession  was  of  the  character 
and  extent  appropriate  In  that  neighborhood 
for  lands  of  this  class.  They  paid  on  the 
mortgage  Indebtedness  the  sum  of  $188,446.44. 
It  Is  not  feasible  to  consider  this  testimony 
in  detail  The  conclusion  that  part  perform- 
ance was  made  out  is  reached  by  this  court 
without  reference  to  tbe  stipulation,  made 
in  open  court  on  the  first  trial  of  this  case  by 
the  then  counsel  for  the  defendant  with  refer- 
ence to  the  adequacy  of  part  performance 
shown  within  the  meaning  of  the  equitable 
doctrine  relating  to  part  performance  of  con- 
tract nonactionable  under  the  statute  of 
frauds. 

4.  The  transactions  were  not  Invalid  be- 
cause of  the  statute  abolishing  uses  and 
trusts.  Counsel  for  defendant  has  very  ear- 
nestly urged  that  the  view  of  the  testimony 
most  favorable  to  tlie  plaintiffs,  possible  to 


be  taken,  made  out  a  case  in  which  tlie  ctm- 
slderatlon  for  all  lands  purchased  was  sup- 
plied by  the  defendant  company  under  a  parol 
agresment  between  plaintiffs  and  defendant 
that  the  title  to  all  lands  and  stumpage  ^vSA 
be.  and  that  the  same  were,  taken  in  the  name 
of  Smith ;  that  the  statute  has  abolished  tbe 
trust  which  might  otherwise  have  resulted 
(sections  4272.  4280,  4282,  Oen.  St  1894) ; 
that  no  benefit  accrued  in  this  transaction  to 
dither  plaintiffs  oi*  defendant  company,  but 
that  Smith  took  the  oitire  tltle^  both  legal 
and  equitable ;  and  ttiat  no  parol  trust  to  an 
absolute  cmveyanoe  can  be  based  on  a  imrt 
performanoa  Tbwe  la  an  obvious  and  radi- 
cal distinctkm  between  cases  where  (me  per^ 
son  owns  or  pays  money  for  land,  the  title 
to  which  is  put  in  the  name  of  anotba  person 
for  convenience,  under  a  parol  agreemoit  to 
reconvey  or  to  convey  as  directed,  and  cases 
where  one  person  borrows  money  from  or  con- 
tracts an  obligation  to  another  upon  which 
land  Is  bought,  title  to  which  is  put  in  the 
name  of  that  otter  or  (tf  a  third  person  as 
security  for  tbe  repayment  of  tbe  loan  or  the 
dlschai^  of  the  obligation.  In  the  ftHnner 
class  of  cases,  however  varied  or  complicated 
the  particular  facts  may  be,  no  renUtlng  trust 
arises,  with  the  exception  of  cases  es- 
pecially provided  tat  itttute.  Plllsbury- 
Washbnm  Floor  Oo.  t.  mstler,  68  Minn.  128, 
64  N.  W.  1068;  Andwson  v.  Anderson,  81 
Minn.  829,  84  N.  W.  U2l  In  tbe  latter  class 
of  cases,  the  relationship  established  is  not 
within  tb»  statute  abolishing  uses  and  trusts ; 
and  in  this  case  the  interest  accruing  to  the 
plaintiff  is  no  more  inhibited  by  law  than  is 
the  interest  of  the  ordinary  mortgagor. 

6.  Tbe  relief  granted  by  the  trial  court 
was  proper.  It  held  that  the  defendant  1  am- 
ber company  has  a  valid  lien  on  the  premises 
for  the  sum  of  166,762.41 ;  that  plaintiff  was 
entitled  to  redeem  said  land  and  timber  upon 
payment  of  said  sum  to  said  defendant ;  that 
if  said  defradant  refused  to  acc^t  payment 
In  accordance  with  Its  order,  and  to  execute 
a  conveyance  to  plaintiffs,  then  tbe  decree  of 
the  court  should  stand  as  a  ccmveyance  to 
plaintiffs.  This  decree  is  not  Invalid  because 
of  the  objection  that  It  Is  a  decree  of  8i)eclflc 
performance  of  a  contract  which  lacks  mutu- 
ally of  remedy,  inasmuch  as  the  personal 
services  of  tbe  plaintiffs  are  called  for  by  It 
As  has  been  pointed  out  the  remedies  on  this 
contract  are  reciprocal.  Moreover,  "tbe  doc- 
trine of  this  court  Is  that  If  a  contract  for  the 
conveyance  of  real  estate  Is  sup[>orted  by  a 
valid  consideration  and  there  Is  no  other  good 
reason  why  It  should  not  be  specifically  en- 
forced, except  the  one  of  mutuality  of  remedy, 
it  win  be  so  enforced."  Lamprey  v.  St  P.  A 
O.  B.  Co..  89  Minn.  187.  94  N.  W.  05S.  It  Is 
not  material  by  what  name  tbe  action  is  call- 
ed. Whether  this  be  a  proceeding  to  compel 
specific  performance  of  a  contract  or  an  ac- 
tion to  redeem  and  for  an  accounting,  the 
court  properly  determined  the  remedy  re- 
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qnlred  by  the  record  presented  and  granted 
the  reltef  which  the  plaintiffs  were  entitled 
to  In  eqal^. 

tL  The  asBlgnments  of  error  made  bj  ap- 
pellant number  219.  All  the  objections  which 
we  regard  as  essential  hare  been  here  consid- 
ered and  determined.  These  asalsnments 
point  oat  also  some  minor  errors,  especially 
with  respect  to  mllngB  upon  evidence.  None 
of  these,  however,  justify  a  reversal  of  the 
findings  of  fact,  and  the  conclusions  <tf  law 
of  the  trial  court. 

Order  affirmed. 

STABT,  a     took  no  part 


STEBLB  V.  OITX  OF  KLX. 
(Supreme  Court  of  Minnesota.  Sept.  22,  IWH.) 

WOBK  AND  LaBOB — EvrDENCI. 

Evidence  considered,  and  AeM  amply  solB- 
dent  to  sustain  the  verdict  In  this  caaa 
(Syllabus  by  the  Ooort.) 

Appeal  from  District  Oonrt  St  Lonls 
County ;  William  A.  Cant,  Jadg& 

Action  by  Hngh  Steele  against  the  city  of 
■ly.  Verdict  for  plaintiff.  Motion  for  Judg- 
ment or  new  trial  in  the  altematire  doiled, 
and  def aidant  appeala.  Afflrmed. 

Davla  ft  HtdllBter,  tar  aroellant  Waab- 
bnm,  Bailey  ft  Mitchell,  for  respondent 

LOTELZ,  J.  This  action  la  to  lecorar  for 
extra  work  perfwmed  by  the  plaintifl  in  lay- 
ing a  rock  ft>Qndatlon  for  an  intake  pipe  to 
facilitate  the  establishment  of  its  water- 
works by  the  city  of  Ely.  defendant  The 
cause  was  tried  to  a  Jury,  there  was  a  ver- 
dict for  plaintiff,  followed  by  the  blended  mo- 
tion for  Judgment  <x  new  trial  in  the  altn^ 
native,  which  was  denied,  and  dafendant  ap- 
peals. 

Under  the  Issues  presented  at  the  trial  it 
was  entirely  a  question  of  fact  whether  the 
alleged  extra  work  was  pn^rly  authwlzed 
by  the  consulting  engineer,  one  McOilvary. 
Under  the  terms  of  the  contract  between  the 
city  of  Ely  and  the  plaintiff  contractor,  the 
rock  bottom  actually  laid  was  not  provided 
for  therein,  but  as  the  work  progressed  it 
was  found  that  beds  of  soft  mad  existed  be- 
neath the  line  where  the  Intake  pipe  was  to 
be  laid,  and  that  a  covering  of  some  thick- 
ness, composed  of  vegetable  growth,  clay,  and 
fine  sand,  overlaid  the  beds  of  mud,  so  as  to 
render  it  Impracticable,  If  not  impossible,  to 
have  laid  the  pipe  In  accordance  with  the 
plans.  The  assistant  engines,  Conroy,  in 
charge  of  the  work,  directed  the  rock  bottom 
to  be  placed  as  a  foundation  by  the  contract- 
or, and  the  controvert  In  this  case  arises 
ovw  the  question  whether  tills  work  was 
done  by  the  direction  of  the  engineer,  McOil- 
vary. The  work  was  performed  In  good 
faith  by  the  contractor,  but  the  engineer  de- 
clined to  furnish  estimates  thereof  or  fadli- 


tate  the  collectloa  of  the  claim;  heooe  this 
action.  We  are  satisfied,  from  a  tlurougfa 
and  careful  examination  of  the  entire  testi- 
mony, that  the  work  was  done  under  such 
conditions  as  Justified  the  plaintiff  in  relying 
upon  directions  given  and  approved  by  the 
engineer,  and  that  the  verdict  was  no  more 
than  a  recognition  of  a  righteous  claim. 
The  order  appealed  from  is  affirmed. 


PATTBBSON  at  al.  v.  BABBEB  ASPHAI/T 

FATING  00.  St  aL 
(Supreme  Court  of  Hlnnsaota.  Sept  22,  1806.) 

1.  Municipal  CoapoRATions— Pdbuo  1m- 

PBOVEMBNTS— CONTBACTS— VALiniTT. 

Diamond  v.  City  of  Mankato.  83  N.  W.  911, 
B9  Minn.  48,  «1  L.  R.  A.  448.  as  to  the  vaUdlty 
of  a  certain  contract  for  public  Improvemsit  in 
tbe  dt7  of  Mankato  followed  and  applied. 

2.  Sauk— Action  bt  Taxpatkbs. 

On  the  facts  sUted  in  tbe  ophilon  It  la  keU 
that  plaintUb,  as  genml  taxpayers,  have  snch 
an  interest  In  the  controversy  as  to  be  entitled 
to  the  relief  awarded  bj  the  trial  court 
(Byllabos  by  the  Oonrt) 

Appeal  fnun  Dfatrict  Oonrt,  Blue  Bartfa 
County ;  Lnin  Oay.  Judge. 

ActiMi  by  Lester  Patterson  and  others 
against  Oie  Barber  Asphalt  Paving  Gompai^ 
and  otben.  Judgment  tor  plaintiff  and  de- 
fendant city  of  Hankati^  and  defendant 
asphalt  company  appeals  fnnn  an  order 
denying  a  new  trial.  Afflrmed. 

H.  L.  &  J.  W.  Schmltt  M.  J.  Severance, 
and  Jean  A.  Fllttle,  for  respondente  Pattn^ 
son  and  others.  C  O.  Dailey,  C.  N.  Andrews, 
and  A.  B.  C9aA,  for  respondente  dty  of  Man- 
kato and  others.  How,  Butler  ft  Mltdirtl  and 
Pfau  ft  Pfau.  for  appellant 

LOTDLT,  J.  A  former  appeal  of  this  case 
wUl  be  found  reported  In  101  N.  W.  1064,  and 
a  supplementel  <^inion  denying  an  applica- 
tlMi  for  reargument  in  102  N.  W.  176,  where 
the  facte  are  fully  stated.  That  aK>eal  was 
from  an  order  overruling  a  demurrer  to  plain- 
tlflb'  reply,  bnt  the  history  of  the  litigation 
and  all  material  facts  are  there  given.  It 
would  serve  no  nsefnl  purpose  to  restate 
them,  and  it  is  sufficient  for  preaoit  pn^ 
poses  to  refer  to  the  former  opinion. 

After  the  cause  was  remanded,  it  was  tried 
below  on  ito  merits,  plaintiff  and  defendant 
city  had  judgment  substantially  as  prayed 
for  in  the  complaint,  restraining  the  further 
performance  of  the  contract  and  mjoinlng 
defendant  dty  and  its  officers  from  paying  or 
in  any  manner  discharging  the  obUgstiOD 
thereby  created,  and  defendant  asphalt 
company  appealed  from  an  ordra-  denying  Its 
motion  for  a  new  trial.  Two  principal  qves- 
tlons  are  presented  on  this  appeal :  (1> 
Whether  the  contract  Involved  in  the  action 
Is  void  for  the  reason  allied  and  found  by 
the  trial  court;  and  (2)  whethw.  conceding 
it  to  be  void,  plaintiffs  have  such  an  interest 
In  the  controveray  as  general  taxpayers  as 
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will  Btutaln  tbelr  right  of  action.  Other 
^uestloiu  are  presented  hj  the  aBslgnments 
of  error,  bat  the  questloDB  just  stated  are  the 
controlUnff  ones  In  the  case.  The  findings  of 
fact  are  anstalned  by  the  evidence,  and  the 
assignments  calling  them  Into  question  are 
not  well  taken. 

1.  Upon  the  first  question  above  referred  to 
we  need  only  refer  to  the  case  of  Diamond  r. 
Olty  of  Manbato,  89  Minn.  48,  98  N,  W.  911, 
61  li.  B.  A.  448,  The  Identical  contract  here 
In  question  was  there  before  the  court,  and 
was  held  Invalid  for  substantially  the  same 
reasons  as  are  alleged  In  the  case  at  bar.  The 
facts  Involving  Its  validity  were  In  all  mate- 
rial respects  the  same  in  both  cases,  and  wo 
follow  and  apply  the  decision  there  made.  It 
1b  unnecessary  to  extend  this  opinion  by  re- 
ferring particularly  to  the  facts  upon  which 
that  decision  Is  based.  BeferOMe  to  It  is 
■all  that  la  necessary  for  a  proper  andmstand- 
tos  of  the  points  Involved. 

2.  We  come,  then,  to  the  question  whettm 
plaintiffs  have  such  an  intweBt  In  the  subject- 
matter  of  the  litigation  as  will  sub  tain  their 
right  to  maintain  the  action.  The  action 
Is  brought  by  plaintiffs  as  general  taxpayers, 
and  on  the  theory  and  contention  that  the 
funds  of  the  dty  or  the  taxpayers  In  general 
may  become  liable  for  the  debt  created  In  the 
contract  As  stated  in  the  former  opinion, 
a  part  of  the  contract  was  performed  by  the 
•apfaalt  company,  a  portion  of  the  street 
agreed  to  be  paved  was  in  fact  paved,  and 
the  company  Insists  that  It  is  entitled  to  pay- 
ment therefor,  and  to  enforce  it  heretofore 
brought  an  action  against  the  city  to  recover 
the  same  In  the  United  States  court,  where 
judgment  was  recovered.  There  is,  then,  an 
existing  claim  in  favor  of  the  company 
(whether  it  is  valid  or  not  1b  unimportant); 
and  It  Is  clear  that.  If  the  same  or  any  part 
of  It  may  ultimately  be  enforced  against  the 
municipality  or  by  a  general  levy  of  taxes, 
plalntifFs  as  general  taxpayers  have  the  right 
to  be  heard  In  this  action. 

It  la  urged  by  the  asphalt  company  that 
plaintiffs  have  no  interest  in  the  litigation; 
that  the  portion  of  the  street  agreed  to  be 
paved  by  the  terq|p  of  the  contract  fronting 
their  ivoperty  was  not  In  fact  paved;  that 
the  contract  respecting  this  part  of  the  work 
was  abandiHied  by  the  mntual  consent  of  the 
asphalt  company  and  the  city;  that,  as  the 
contract  expressly  provides  that  the  cost  of 
the  improvement  shall  be  paid  by  assessments 
against  the  abutting  or  benefited  property, 
tbe  plaintiffs,  not  owning  abutting  property, 
are  In  no  way  liable  to  wecial  assessments, 
and,  as  ttie  contract  provides  tbe  method  of 
payment  tar  ttie  work,  the  general  taxpayers 
of  the  dty  are  not  subject  to  taxation  there- 
for. The  contract  does  provide,  as  urged  by 
oonnsel  for  the  asphalt  company,  that  the 
cost  and  expense  of  the  Improvement  shall 
be  paid  by  the  usual  method  of  special  as- 
sessment against  be^iefited  property;  but 
whether  thla  would  be  the  aclusire  remedy 


of  the  asphalt  company  to  enforce  payment 
of  Its  claim  we  need  not  determine.  It  ap- 
pears, from  tbe  finding  of  the  court  and  the 
facts  as  they  are  presented  in  the  record,  that 
the  general  funds  of  tbe  city,  consequently 
the  general  taxpayers,  may  be  resorted  to  In 
discharging  a  portion  of  this  debt  Tbe  con- 
tract does  not  provide  that  tbe  cost  of  paving 
at  the  street  Intersections  shall  be  paid  by 
tbe  property  owners,  and  in  consequence 
this  part  of  the  debt  must  be  borne  by  the 
dty.  And,  further,  the  charter  of  the  city 
provides  that  assessments  for  street  improve- 
ments of  a  nature  like  those  here  Involved 
shall  be  subject  to  a  discount  of  10  per  cent 
If  paid  within  10  days  after  the  notice  of  the 
assessment  This  discount  In  the  case  at  bar 
would  amount  to  a  considerable  sum,  and 
conld  only  be  paid  by  drawing  from  the  gen- 
eral funds  of  tbe  city.  It  could  not  be  de- 
ducted from  ttie  contract  price  of  the  work 
and  taken  from  the  asphalt  company,  but 
would  constitute  a  charge  against  the  dty 
which  the  general  taxpayers  would  be  re- 
quired to  pay.  There  can  be  no  serious 
question,  therefore,  the  contract  being  void, 
that  plaintiffs  are  entitled  to  the  relief  pray- 
ed for  to  this  extent 

It  requires  no  extended  discussion  to  dem- 
onstrate this  contingent  liability,  for  the 
statement  of  the  facts  showing  it  la  con- 
clusive and  sustains  the  trial  court  As 
remarked  In  tbe  former  opinion,  whether  pay- 
ment for  the  cost  of  this  improvement  may 
yet  be  enforced  by  spedal  assessment  pro- 
ceedings in  accordance  with  the  law  laid 
down  in  City  of  St  Paul  v.  Mullen,  27 
Minn.  78,  6  N.  W.  424,  and  followed  and 
applied  by  a  recent  dedsion  of  this  court 
and  whether  the  dty  oflBcers  may  be  com- 
pelled to  thus  proceed  against  the  propoiy 
abutting  tbe  improved  street,  are  questionB 
not  now  before  the  court  The  proper  parties 
are  not  liefore  us.  Plaintiffs  have  no  in- 
terest In  those  questions,  and  are  entitled 
to  no  relief  In  that  direction. 

Order  affirmed. 

8TABT,  0.  J.,  took  no  part 


BTATB    T.    WESTERN    UNION  TBLB- 

GEAPH  CO. 

(Supreme  Court  of  Minnesota.  Sept  25.  1905.) 
1.  Taxation  — PxBSONAL  Pbopxbtt— Bbvikw 

OF  ASSESSMEHT. 

The  prima  fade  validity  of  an  assessment 
of  personal  property  for  seneral  taxation  is  not 
overcome  by  a  well-grounded  claim  of  overvalua- 
tion. Courts  do  not  interfere  therewith,  except 
when  tax  officials  have  acted  fraudulently  or  mal- 
Icioucdy  to  the  substantial  prejudice  of  the  tax- 
payer, or  have  made  a  mistake  so  gross  as  to  be 
fnconflistent  with  fair  and  honest  Judgment  or 
when  they  have  proceeded  on  an  erroneous  rula 
of  law,  and  then  only  upon  sufficient  proof  ad- 
dressed to  proper  legal  standard  of  valuation. 

[Ed.  Note.— For  cases  in  pohit  ses  voL  40, 
Cent  Dig.  TaxaUon,  i  880.] 
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2.  Buoe— YALUATion— Gobi  Pbtcs. 

The  ooBt  price  of  the  tangible  property  of 
a  tele^aph  company,  together  with  reasonable 
deduction  for  natural  deterioration,  Is  not  a 
proper  basis  for  nloation  of  such  property  for 
taxation  on  general  lists. 
8.  Saue. 

The  langrnaee  of  a  law  providing  for  a  con- 
stitutional metnod  of  taxation  is  lo  be  con- 
strued fairly  and  reasonably,  so  aa  to  effectuate 
legislative  Intention,  and  to  compel  luroperty 
protected  by  the  state  to  etmtribute  Its  ratable 
share  of  public  revenue,  and  to  avoid  dlsGrimina- 
tion  in  taxation  between  property  owners. 
4.  Sauii— Pbopebtt  or  Telegsapii  Cohpa- 

mc8— CoNSTrruTTONAL  Law. 
Laws  1891,  p.  TO,  e.  8,  amended  by  chapter 
180,  p.  251,  Laws  1001,  provides  for  the  taxation 
of  the  tangible  and  intangible  property  of  tele- 
graph companies  situated  within  this  state  aa  a 
system,  and  not  merely  for  the  taxation  of 
items  of  tangible  property  only,  and  is  eonstl- 
fntional.  Adams  Express  Company  v.  Ohio,  17 
Sup.  Gt.  306,  165  U.  B.  194,  41  L.  Ed.  683,  od 
rehearing  17  Sup.  Ot.  604.  166  U.  8.  18B,  41  L. 
Ed.  965,  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Ootrrt,  Ramsey  Oonn- 
ty;  QeoTKe  L.  Bnnn,  Tndge. 

Action  by  the  state  against  the  Western 
Cnlon  Tdegraph  Company.  From  the  Judg- 
ment rendered,  ttie  state  aiH>eal8.  Reversed. 

E.  T.  Young,  Atty.  Oen.,  and  O.  W.  Somer- 
by,  for  the  Stat&  O.  M.  Ferguson,  for  re- 
spondent 

JAOGARD,  J.  The  state  of  Minnesota 
brought  suit  against  the  Western  Union  Tele- 
graph C!ompany  for  taxes  for  the  years  1899 
and  1900,  assessed  by  the  state  board  of 
equallzatloa  Those  taxes  were  assessed  and 
an  action  at  law  to  recover  them  was  Instt- 
tuted  under  chapter  180,  p.  261,  Laws  1901. 
The  telegraph  company  prevlotjsly  to  the 
year  1899  had  been  assessed  upon  a  valuation 
of  $865,500.  Id  that  year  the  board,  after 
due  notice  to  the  company,  raised  the  valu- 
ation of  its  prop^ty  to  |1,000.000.  The 
Western  Union  refused  to  pay  the  tax  based 
on  that  amount.  It  appeared  from  the  re- 
turn made  In  accordance  with  the  said 
laws  that  the  company  owned  and  operated 
19,164  miles  of  lines,  with  an  average  of  28 
polea  to  the  mile,  and  627  stations  In  Minne- 
sota daring  the  year  1899,  and  20,200  miles 
of  lines,  with  the  same  average  of  poles  per 
mile,  and  670  stations  in  Minnesota  in 
the  year  1900.  The  trial  court  found  that  the 
admitted  value  of  $600,000.  as  claimed  by 
defendant's  answer,  was  the  true  value  for 
purpose  of  taxation  for  1899,  and  that  said 
value  for  1900  was  $665,294.  As  con- 
clusions of  law  it  found  that  the  plalntUT 
was  entitled  to  Judgment  in  a  sum  based  up- 
on said  valuations.  An  appeal  was  taken 
by  the  state  from  a  Judgment  entered  accord- 
ingly. 

The  conclusions  of  the  trial  court  snstaloed 
the  contentions  of  the  telegraph  company 
that  under  the  law  applying  to  the  taxation 
of  tel^aph  companies  its  tangible  property 
only  was  to  be  assessed  at  t  valuation  to  be 


determined  in  the  same  manner  as  lliat  of 
other  tangible  property,  namely,  at  its  in- 
trinsic worth,  without  the  addition  of  any 
sum  for  supposed  franchise  or  the  like.  Ac- 
cordingly the  record  presents  two  qnestions, 
namely :  First  Is  this  an  Instance  of  over- 
valuation to  such  an  extent  as  to  require  a 
court  to  abate  the  c^dal  assessmentsT  Se<s 
ond.  Is  this  a  case  of  an  aasessment  made 
upon  an  Illegal  prlndplet 

The  principles  involved  in  the  first  question 
aa  to  overvaluation  are  as  familiar  as  they  are 
well  settled.  The  original  warrants  of  the 
Btate  Auditor  are  by  statute  expressly 
made  prima  fade  evidence  of  the  valuation 
therein  contained.  When  they  were  produced 
by  the  state  on  trial,  the  burden  of  proof 
rested  upon  the  tet^aph  company  to  affirm- 
atively show  sufllclent  basis  for  intnterence 
by  the  court  with  that  valuation.  State  t. 
Deering,  66  Minn.  24,  28,  67  N.  W.  S18.  It  la 
presumed,  in  the  absoice  of  evidence  to  the 
contrary,  tbat  public  offldale  faithfully  and 
legally  performed  their  aSHcl&l  duties,  and 
that  in  making  the  assessment  they  pro- 
ceeded upon  euffident  and  competent  evl- 
dence  to  justify  their  action.  La  Selle  &  P. 
H.  &  D.  R.  B.  Co.  Donoghue.  127  III.  27. 
18  N.  E.  827.  11  Am.  St  Bep.  90;  Btate  v. 
Savage,  65  Neb.  714,  91  N.  W.  717,  721 ;  Union 
Bef.  Co.  V.  Lynch,  177  U.  S.  Iw,  164,  20  Sup. 
Ct  031,  44  L.  Ed.  708.  To  overcmne  this 
prima  fade  validity  of  the  assessment,  the 
objector  must  show  more  than  a  well-ground- 
ed claim  of  overvaluation.  Mere  differences 
j  In  opinions  or  theories  as  to  values,  as  Inevi- 
table as  they  are  Inconclusive,  are  not  suffi- 
cient "The  detOTmlnatlon  of  a  board  can- 
not be  overthrovni  by  the  testimony  of  two 
or  three  witnesses  that  their  valuation  was 
other  than  that  fixed  by  the  board."  Mr. 
Justice  Brewer,  In  Pittsburg,  etc,  B.  Oo.  v. 
Backus,  164  U.  S.  421,  436.  14  Sup.  Ot  1114, 
1120,  88  L.  Ed.  1031.  To  require  absolute 
correctness  of  assessment  would  be  Utopian 
futlllly.  On  the  contrary,  it  consists  alike 
with  good  sense  and  good  law  to  acc^t  as 
practicable  the  approximation  to  equality 
in  valuatl<m  made  in  the  exercise  of  the 
Judgment  of  those  upon  fvhom  the  state  de- 
volves the  duty  of  appraisal.  People  v. 
Worthington,  21  III.  172.  74  Am.  Dec.  86;  Por- 
ter  V.  R,  B.  Co.,  76  III.  576.  The  soverrfgn 
power  of  taxation  enforced  by  ministerial 
officers  in  accordance  with  legislative  provl- 
sioiu  is  not  Judldal  In  character.  Courts  do 
not  Interfere  with  assessed  valnatlona,  exc^t 
when  the  taxing  officials  have  acted  fraud- 
nlently  or  maliciously,  to  the  snbstantial 
prejudice  of  the  taxpayer,  or  have  made  a 
mistake  so  gross  as  to  be  Inconsistent  with 
the  exercise  of  fair  and  honest  Jud^ent 
or  where  they  have  proceeded  upon  an  ei^ 
roneous  rule  of  law,  and  then  only  upon  snffi- 
dent  proof  addressed  to  proper  legal  stand- 
ard of  valuation.  Bee  Pittsburg,  etc..  B,  Oo. 
V.  Board  of  Pub.  Works,  172  U.  B.  S2,  89.  19 
Sup.  Ot  00,  48  L.  Ed.  804;  french  Bar- 
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ber  Aaphalt  Oo.,  21  Sup.  Ct.  625,  45  L.  Ed. 
879;  State  ex  rel.  v.  District  Court  (Minn.) 
103  N.  W.  744;  Pittsburg  etc.  B.  Oo.  t.  Badc- 
UB,  154  U.  S.  421,  435,  14  Sup.  Ot.  1114,  88 
Lu  EJd.  1081;  Malsh  v.  Arizona,  164  U.  8. 
509,  610,  17  Sup.  Ot  198,  41  L.  BM.  067;  Dan- 
forth  V.  Uvlngston,  23  Mont.  558,  69  Pac. 
916;  Keokuk  Bridge  Oo.  t.  People,  186  111. 
276.  66  N.  S.  1049;  State  T.  Savage  (Neb.) 
01  N.  W.  729,  730 ;  State  v.  West  Duluth  Land 
Ca.  75  Minn.  456,  78  N.  W.  115.  But,  where 
property  1b  Talued  at  a  sum  bo  enormous 
as  not  to  be  wlibln  the  range  ot  reason  or 
Justice  and  commoo  sense,  the  power  of  the 
court  18  suffideDt,  and  should  be  exerdsed, 
to  correct  Uie  wrong.  State  t.  London  & 
KOTth  American  Mort  Otk,  80  Minn.  277,  8S 
N.  W.88a 

Measured  by  these  rules,  the  testimony  of 
tbe  defendant  wholly  failed  to  entitle  It  to  re- 
lief on  tbe  ground  that  Its  tangible  property 
bad  been  subjected  to  an  Illegally  excesslTe 
valuatkn.  That  eWdmce  was  given  by  Its 
local  sopralntendent  He  placed  a  Taluatl<m 
(mly  on  certain  aegregated  ituns  of  tangible 
property  within  this  state  on  the  Mseaament 
day,  to  wit,  for  tbe  year  1899^  leoaoOO;  for 
tbe  year  1800,  |0S5^94.  Upon  eroBS-examl- 
naticm,  be  stated  that;  ta  determining  Budb 
valuee  of  audi  tHn^erty,  and  of  each  Item,  be 
took  into  consideration  no  element  of  value 
whatever,  except,  first,  tbe  oost  price  (ap- 
parently In  Chicago) ;  and,  second,  leascm- 
able  deductions  tbereftom  for  natural  de- 
tetlorsttoDB.  This  witness  had  examined 
porsonally  mily  between  26  and  SO  per  cent 
of  the  total  system,  and  bad  never  seen  all 
the  lines  of  tbe  company  In  Minnesota.  Ha 
eoold  not  state  aocurately  the  ^oportlon  of 
wires  at  various  ivtcea  In  use  In  the  state. 
His  estimates  were  at  best  an  approximation 
as  to  the  length  of  time  wires  bad  been  used 
and  poles  placed,  and  the  extent  to  which  the 
property  bad  d^redated  by  use.  This  same 
witness  had  given  a  previous  estimate  of 
the  value  of  the  property  in  the  sum  of  $458. 
541.60,  based  on  what  la  generally  under- 
stood to  be  tbe  proportion  of  actual  value  on 
which  otber  personal  property  Is  assessed  in 
the  state  of  Minnesota,  to  wit,  60  per  cent 
The  full  value  of  the  property,  on  this  estl' 
mate  of  the  tel^rapb  company's  own  expert 
would  have  been  $917,082.  He  also  testified 
that  the  cost  of  replacing  the  property  In 
Minnesota  at  that  time  was  about  $900,000. 
The  cost  price  (in  Chicago)  and  natural  wear 
and  tear  and  deterioration  do  not  constitute 
any  reasonable  basis  for  estimate  of  taxable 
value.  In  connection  with  testimony  as  to 
market  value,  or  actual  value,  these  items 
would  doubtlesB  be  entitied  to  consideration. 
Here  no  such  testimony  was  introduced,  nor 
was  there  any  evidence  of  fraud,  misconduct 
or  mistake  on  the  part  of  the  board.  The 
testimony  referred  to  does  not  show  an  error 
of  jodgmrat  but  fairly  construed,  tends 
in  a  measure  to  confirm  tbe  official  valuation 


of  $1,000,000.  The  conclusion  follows  inevi- 
tably ttiat  without  considering  the  value  of 
such  property  as  a  system,  and  without  re- 
gard to  taxable  ptoiperiy  omitted  from  tbe- 
estimates  of  the  telegraph  company,  the  val- 
uation contended  for  by  It  and  sustained  by 
the  trial  court  based  as  it  la  upon  an  Imtoop- 
er  legal  theory  and  calculated  upon  un- 
certain estimates,  does  not  furnish  any  suffi- 
cient foundation  for  Interforaice  by  a  court 
as  tbe  asBessment  of  tangible  property  at  att 
amount  not  neceaaarily  inconsistent  with  a 
correct  legal  view  of  tbe  objector's  own 
testimony. 

Tbe  second  question  preBented  by  thia  re- 
cord, and  tbe  more  important  one  in  prln- 
dple,  craiceniB  the  construction  of  the  act  in 
question  with  respect  to  Its  purpose  to  tax^  not 
segregated  items  of  tangible  property,  but  to 
levy  tbe  tax  upon  tangible  and  Intangible  pro- 
perty united  In  ua&  Chapter  8,  p.  70,  Laws- 
1891,  ss  amended  by  chapter  180,  ik  261,  Laws 
1901,  to  wUch  reference  has  ben  madejmpoa- 
es  upon  tbe  telegraph  companies  the  duly  ot  fil- 
ing a  statement  showing  the  following  fiuits 
(1)  The  total  number  of  miles  owned,  op^ 
ated,  or  leased  wltbln  the  state,  with  a  sep- 
arate showing  of  tba  number  leased;  (2) 
the  total  number  of  telegraph  stations  <m 
eadi  separate  line,  and  the  total  number  of 
tel^apbic  Instruments  in  use  tii»^  to- 
gether with  the  total  number  of  stations^ 
mentimied;  (8)  the  total  number  of  miles  ln< 
each  Borate  line  or  division  tbere<»r,  to- 
gether with  tbe  total  number  of  s^rate- 
wlree  tba«on,  and  stating  tbe  counties 
through  which  the  same  are  carried;  (4) 
the  average  number  of  telegrapb  poles  per 
mile  used  In  the  construction  and  mainte- 
nance of  said  lines.  It  is  further  provided  by 
section  S  of  said  diapter  8  "that  upon  re- 
ceipt of  said  statement  •  •  •  the  Audi- 
tor of  the  State  shall  lay  the  same  before  the 
state  board  of  equalization  at  Ite  annua 
meeting,  which  board  shall  proceed  to  assess 
telegrapb  lines  at  tbe  true  cash  value  tbore- 
of." 

(1)  Counsel  for  the  telegraph  ccnnpany  has 
pressed  upon  the  court  with  earnestness  and 
force  that  tbe  statute  under  consideration 
does  not  authorize  tbe  taxation  of  franchises, 
intangible  property,  or  of  such  property  united 
in  use  with  tangible  property ;  that  such  an  ef- 
fect can  be  given  it  only  by  a  forced  construc- 
tion ;  that  a  charge  of  the  kind  can  be  Imposed 
only  by  clear  and  unambiguous  language ;  and 
that  such  a  statute  must  be  strictly  and  critic- 
ally construed,  so  as  to  secure  property  own- 
ers against  confiscation,  extortion,  and  plunder 
under  cover  of  proceedings  to  collect  revenue. 
He  dted,  Inter  alia.  Potter's  Dwarrls.  255; 
Cooley,  Taxation,  468 ;  U.  S.  v.  Wiggleswortb, 
2  Story,  369,  878,  374,  Fed.  Gas.  No.  16,690; 
Knowlton  v.  Moore,  20  Sup.  Ct  747,  761,  44 
L.  Ed.  969;  U.  8.  V.  Breed,  1  Sumn.  169.  Fed. 
Gas.  No.  14,038;  U.  S.  v.  Watte,  1  Bond,  580, 
588,  Fed.  Gas.  No.  16,668;  Brown  r.  Common- 
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wealth,  98  Va.  366,  36  S.  B.  4S6;  Lx)usblin's 
Appeal  (Pa.)  10  Atl.  832;  Commonwealth 
V.  Railroad  Co.,  129  Pa.  451,  18  Atl.  406, 
410;  Commonwealth  v.  Railroad  Co.,  146  Pa. 
S7,  64,  22  Atl.  212,  236 ;  State  v.  Johnson,  20 
Mont  367,  61  Pac.  820 ;  Williams  v.  Sanger, 
10  East,  G6,  69;  Evening  Journal  Ass'n  v. 
State  Board,  47  N.  J.  Law  36,  S4  Am.  Rep. 
114;  Hart  v.  Smith,  159  Ind.  182,  189,  190, 
64  N.  E.  661,  68  L.  R.  A.  949.  95  Am.  St  Rep. 
280. 

No  consistent  rale  for  the  Interpretation 
of  tax  laws  has  heen  laid  down  by  the 
authorities.  Precedents  can  be  cited  from 
courts  of  high  standing  In  large  numbers  to 
sustain  almost  any  view  contended  for.  The 
-construction  Is  sometimes  aggressively  hos- 
tile to  the  state  (Blackwell  on  Tax  Titles, 
728,  approved  tn  Buell  v.  Boylan,  10  S.  D. 
180,  72  N.  W.  406),  requires  the  resolution 
of  doubts  against  it  (Commercial  Bank  v. 
Sanford  [C.  C]  103  Fed.  98,  100),  and  denies 
the  propriety  of  applying  thereto  any  equita- 
ble considerations  (Lord Cairns,  in  Partington 
V.  Attorney  Gen.,  L.  R.  4  H.  L.  100,  122). 
More  frequently  the  construction  Is  merely 
strict  "A  tax  cannot  be  imposed  without 
clear  and  express  words  for  that  purpose." 
Pollock,  C.  J.,  in  Burr  v.  Scuddus,  11  Ezch. 
191,  approved  in  U.  S.  T.  Isham,  17  Wall.  504, 
21  L.  Ed.  728.  and  in  Treat  t.  White,  21  Sup. 
Gt  611,  45  L.  Ed.  858.  In  an  Increasing  de- 
gree, however,  the  tendency  is  to  construe 
tax  laws,  not  literally,  but  Uberslly,  to  effec- 
tuate their  manifest  and  reasonable  purpose, 
and  In  the  light  of  surrounding  drcmu- 
stances.  Treat  v.  White,  21  Sup.  Ot  Oil, 
618,  46  L.  Eld.  858.  "Revenue  statutes  axe 
not  to  be  regarded  as  penal,  and  tb^fr- 
tore  to  be  construed  strictly.  They  are 
rem^ial  In  their  cbaractv,  and  to  be  cmi- 
strued  liberally,  to  carry  out  the  pnrpoees 
of  their  enactment"  Swain,  J.,  In  IT.  S.  ▼. 
Hodson,  10  wall.  885,  4D6,  18  L  Ed.  937. 
And  see  OllQuot  v.  Cham,  3  Wall.  114.  18  L. 
Bd.  IIB;  Taylor  T.  U.  8..  8  How.  187,  210,  11 
L.  Ed.  550.  Hucb  of  tbe  apparent  Inoonslst- 
ency  of  tbe  formulas  used  will  disappear 
when  tbey  are  confined  to  the  facts  involTed 
In  the  decision  under  consideration,  especial- 
ly with  reference  to  whether  tbe  matter  tor 
determination  be  the  right  of  the  state  to  tax, 
the  legal  sufflclency  of  the  lai^mage  employ- 
ed, or  file  machinery  prescribed,  the  creation 
of  tbe  tax  by  offldals  of  the  law,  or  its  col- 
lection. Usually  a  construction,  liberal  to 
the  state.  Is  applied  to  the  earlier  stages  of 
tax  proceedings  which  are  anterior  to  the 
Attempt  by  tbe  state  to  collect  the  tax,  as  to 
the  method  of  taxation  and  tbe  determination 
of  a  sum  to  be  collected  as  a  tax;  while  a 
construction,  strict  as  against  tbe  state.  Is  ap- 
plied to  the  later  proceedings  to  seize  and 
sell  property  in  satisfaction  of,  or  otherwise 
to  collect,  the  tax  as  thus  ascertained. 
In  the  Instant  case  we  have  to  do  only 
with  the  adequacy  of  the  words  used  by  tbe 


Legislature  In  this  act  to  create  a  method 
for  determining  what  tax  telegraph  com- 
panies shall  pay.  Decisions  so  numerous 
as  to  prohibit  citation  enforce  both  In  spir- 
it and  In  letter  a  fair  and  reasonable  in- 
terpretation of  the  statutory  language,  so  as 
to  effectuate  legislatlre  intention,  and  with  a 
distinct  tendency  towards  a  constmction 
whidi  would  compel  property  protected  by 
the  state  to  contribute  ita  share  of  public 
revenue,  and  which  would  avoid  discrimina- 
tion In  taxation  of  property  owners. 

(2)  The  language  of  the  statute  here  con- 
sidered Is  Inconsistent  with  the  view  that 
it  seeks  to  tax  tangible  property  only.  It  Is 
true  that  apt  terms  like  "corporate  excess," 
"franchises,"  "good  will,"  "system,"  "union 
in  use,"  and  tbe  like,  are  not  to  be  found  in 
it  It  is  significant  however,  and  It  Is  espe- 
cially significant  in  connection  with  previous 
statutes  upon  this  subject  in  this  state,  that 
the  telegraph  company  Is  required  to  make 
known  certain  facts  concerning  its  property 
affairs,  but  is  not  required  to  place  a  valua- 
tion thereon.  The  board  of  equalization 
Is  Impressed  with  the  duty  of  assessing,  not 
the  property  eet  forth  In  a  statement 
or  list  furnished  by  tbe  tel^aph  company, 
but  "tbe  telegraph  lines."  The  use  of  tbe 
term  "lines"  Is  ex  Industria.  Stations  are 
required  to  be  listed  by  the  telegrarrh  com- 
pany, evidently  as  the  basis  of  a  general  val- 
uation of  a  plant  as  a  whole,  not  for  tax- 
ation as  such,  because  they  are  presumptive- 
ly real  estate.  The  language  used  Imports 
an  intention  on  the  part  of  tbe  L^lslature 
to  require  telegraph  companies  to  give  cer- 
tain information  for  the  use  of  the  state 
board  for  assessing,  not  only  tbe  texable 
property  therein  set  forth,  "but  telegraph 
lines  considered  as  a  system.  The  statute 
does  not  in  terms  require  the  board  to  base 
ite  value  of  the  lines  as  such  upon  the  in- 
formation furnished  by  the  owners  thereof, 
but  it  is  left  free  to  ascertain  such  value  In 
such  equitable  and  practical  way  as  It  may 
adopt  The  required  information  is  Intended 
to  assist  not  to  control,  the  board  In  assess- 
ing the  value  of  the  lines. 

(3)  The  official  processes  prescribed  by  this 
statute  are  appropriate  for  a  tax  upon  a  sys- 
tem, and  not  upon  tangible  property  only. 
County  officers  can  adequately  value  and 
assess  physical  entitles,  like  wires,  poles, 
and  telegraph  instruments,  situated  within 
their  districts;  but  the  valuation  of  tenglble 
and  Intangible  property  united  in  use,  be- 
longing to  a  corporation  doing  business  In 
many  states,  like  telegraph  companies.  Is  as 
much  beyond  their  actual  capacity  for  In- 
vestigation and  appraisal  as  it  is  alien  to 
the  natural  theory  of  their  functions.  It  Is 
common  knowledge  that  to  remedy  this  ex- 
ecutive Inadequacy,  tbe  Legislatures  of  the 
various  states  have  vested  the  i>ower  to  tax 
such  systems  as  a  whole  in  their  state 
boards  of  equalization.  In  this  Instence  tbe 
Legislature  has  not  provided  at  length  for 
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the  machinery  by  which  full  Inquiry  can  b* 
made  or  a  valuation  reached  for  the  tax 
which  la  to  be  levied ;  but  there  Is  not  such 
a  failure  to  provide  details  as  to  render  the 
law  Invalid  tor  that  reason,  aa  in  Riley  v. 
W.  U.  TeL  Co.,  47  Ind.  611,  Indeed,  In  prac- 
tice It  may  happen  that  apparent  l^lslatlve 
crudity  may  prove  to  be  administrative  poten- 
cy. The  law  In  this  respect  is  drawn  along 
the  lines  suggested  by  economic  writ- 

ings and  emphasized  by  academic  discusalona. 
The  board  is  given  by  the  telegraph  company 
limited,  but  valuable,  data.  It  can  properly 
avail  Itself  of  Information  derived  from  the 
assessment  of  particular  tel^raph  companies 
in  other  states  and  twritoriee.  Malsb  v. 
Arizona,  165  U.  S.  690,  Oil.  17  Sup.  Ot  193, 
41  Xi.  *  Ed.  667.  This  knowledge  can  be 
largely  increased  from  various  aoorcee  of 
commercial  intelligence  and  from  market 
transactions,  and  may  easily  prove  adequate 
to  enable  the  board  to  make  a  fair  approxi- 
mation of  what  Is  a  proper  valuatitMi  for 
purposes  of  levy.  The  burden  will  then 
rest  upon  the  telegraph  company  to  demon- 
strate substantial  error  therein.  The  cost 
and  pains  of  making  a  full  aud  fair  report, 
conforming  to  law,  of  all  taxable  Items, 
ttielr  situs  for  taxation,  and  their  valuation 
la  fairly  and  Justly  imposed  upon  It  Op- 
portnnll7  Is  given  to  appear  before  the  board 
ana  to  be  heard  aa  to  any  error  In  Judgment 
or  Intent  or  law  made  by  tiie  ofBdala.  Tbe 
ielegraph  company  has  tiie  same  right  u  a 
private  dtlcen  ot  -Qiis  state  to  go  into  tbe 
courts  ana  secare  a  Judicial  determination  as 
to  the  legal  correctness  of  the  adjndlcatlou 
nf  that  board. 

(4)  To  construe  this  law  as  Imposing  a  tax 
vpan  taivfble  objects  ooSj  would  constltiite 
gross  dlsorlminatkm  by  the  state  In  favor  of 
telegraph  companies  against  its  own  real- 
-dents,  corporate  and  natural,  and  against 
fttrdgn  corporations  In  general,  and  would 
In  effect  exempt  large  amounts  of  taxable 
propextj  receiving  tbe  protection  of  Its  laws 
and  InstltntiMUi  from  contributing  to  public 
revenue.  Domestic  corporations  are  taxed 
upon  ttieir  franchises  and  upon  the  value  of 
their  propert7  of  all  kinds  as  a  system.  Sec- 
tlcm  1630,  Oen.  8t  1894;  State  v.  Dulnth 
Oas  &  Water  Ca  (HInn.)  78  N.  W.  1088, 
57  L.  R.  A.  63.  Private  individuals  are  tax- 
ed upon  their  franchises.  Section  1624.  snbd. 
14,  Gen.  St  1894.  The  Legislature  of  this 
state  has  provided  adequate  means  for,  and 
has  required,  the  taxation  of  foreign  cor- 
porations not  assessed  under  laws  providing 
particular  methods.  Such  corporations  In 
practice  are  assessed  under  section  1524.  As 
has  been  stated,  subdivision  14  of  that  sectl<m 
requires  the  listing  and  assessing  of  franchisee. 
Moreover,  subdivision  27  requires  the  llstlug 
of  "the  full  value  of  all  other  articles  of  per- 
stmal  property  not  Included  In  the  preceding 
*  *  *  items."  This  last  omnibus  clause  is 
adequate  for  tibe  taxation  of  the  pntperty  ot 


foreign  corporatliws  as  a  system.  Detroit 
CltlzraiB'  Street  Ry.  Co.  v.  Common  CouncU 
(Mich.)  86  N.  W.  103,  84  Am.  St  Rep.  689. 
And  see  State  v.  W.  U.  Tel.  Co.  (Mo.  Sup.) 
66  a.  W.  775,  781.  It  is  true  that  the  taxing 
authorities  of  this  state  have  failed  to  avail 
themselves  of  this  means  for  properly  increas- 
ing public  revenue ;  but  a  privilege  of  exemp- 
tion Is  not,  therefore,  to  be  based  upon  such  of- 
ficial dereliction.  It  is  an  obvious  rule  tlmt  a 
revenue  statute  should  be  construed  upon  the 
assumption  that  a  Legislature  would  make  no 
discrimination,  and  would  not  attempt  to  pro- 
vide for  the  collection  of  taxes  on  one  kind 
of  property  without  making  provision  for  the 
collection  of  taxes  on  all  other  proper^ 
equally  subject  to  taxation.  Brewa,  J.,  In 
Winona  ft  St  Peter  Land  Co.  v.  Minnesota, 
168  U.  S.  679,  16  Sup.  Ct  88,  40  L.  Ed.  252 ; 
State  V.  Savage  (Neb.)  91  N.  W.  716,  720. 
It  is  equally  clear  that  a  court  should  not 
bold  a  L^iislature  to  have  Intended  to  vio- 
late tbe  constltational  requirement  that  all 
taxable  properly  shall,  for  the  purpose  ot 
public  revenue,  be  assessed  and  at  a  cash 
valuation.  Const  art  9,  H  1,  2,  &  And  see 
Oen.  St  1894,  c.  11,  |  1508.  In  Adams  Ex- 
press Co.  V.  Kentucky,  166  U.  6.  171.  188,  17 
Sup.  Ct  627,  681,  41  L.  Bid.  060,  Fuller,  a 
J.,  said:  "Neither  is  tbere  any  reason  to 
suspect  that  the  Legislature  did  not  tmder- 
stand  the  language  and  meaning  of  tbe  Ooo- 
stltution  when  It  came  to  frame  the  reveniM 
laws  of  tbls  state  under  tt  •  •  •  Neittaer 
Is  there  sny  reason  to  wiupeet  tbat  it  did  not 
Intend  and  endeavor  In  good  faith  to  carry 
into  effect  the  Intent  and  meaning  of  the 
Oonstltatlon,  so  that  we  may  safely  Interpret 
all  words  and  phrases  of  doubtful  or  uncer- 
tain meaning  in  accordance  with,  and  so  as 
to  effectuate  and  carry  out;  tbat  Intent"  It 
Is  slso  well  settled  that  exemptions  must  be 
In  terms  so  speciHc  snd  certain  ss  to  i^mit 
of  no  doubt  Th^  will  not  be  gratuitously 
constmea  Into  legislative  enactments :  Phoe- 
nix F.  ft  M.  Oo.  V.  State  of  Tennessee,  161 
U.  S.  174,  177,  16  Sup.  Ot  471,  40  L.  Bid.  680; 
St  Paul,  M.  ft  M.  Ry.  Co.  v.  Todd  Co.,  142 
V.  B.  282,  287,  12  Sup.  Ct  281,  85  L.  Ed.  1014 : 
Salisbury  v.  Lane  (Idaho)  63  Pac.  883. 

(6)  Tbe  law  as  thus  construed  la  constitu- 
tional. Indeed,  the  historical  and  Judicial 
considerations  which  demonstrate  Its  valid- 
ity necessitate  the  constructloa  bere  given 
to  It  To  derive  the  act  of  the  effect  of  tax- 
ing the  property  of  the  tel^aph  company 
as  a  system  would  be  In  unjustified  opposi- 
tion to  the  most  pronounced  trend  of  gen- 
eral opinion,  and  would  consOtate  reaction- 
ary unreason.  The  current  systems  of  state 
taxation  of  personal  property  originated 
when  such  property  was  limited  In  extent, 
trifling  In  value,  and  simple  In  form,  and 
when  extreme  emphasis  was  pla,ced  upon 
the  doctrine  of  equality,  political  and  eco- 
nomical. The  accepted  theory  of  equality  of 
contribution,  as  dlstlnguialied  from  equally 
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at  sacriflce,  led  to  the  tmlversal  reqnlrement 
of  listing  and  taxlDg  tauglble  property  only. 
In  course  of  time,  personal  property,  new  in 
kind,  ansubstaatlal  in  character,  vast  In  ex- 
tent, enormous  In  valne,  came  rapidly  Into 
existence.  Very  often,  Indeed,  conditions 
which  are  capable  of  producins  larg^  returns 
are  wholly  beyond  the  cwLventioiia]  analysis 
of  the  current  law  of  property.  For  example  a 
large  corporation  ovaged  In  Interstate  com- 
m«ce  undertakes  to  eliminate  competition 
by  lowwing  prices  of  its  commodltiea  In  par- 
tUnlar  districts.  It  spends  large  smns  of 
mon^  in  driving  Indepradent  dealers  out 
of  basiness.  It  eventnally  profits  by  the 
effort.  The  monopoly,  qualified  or  absolnte, 
pays.  What  did  that  Kcpenditore  buyt 
How  wonid  any  taxing  <^cial  name,  list;  or 
assess  what  it  obtained?  It  conUl  not  tie 
Accnratsly  called  an  asset  To  call  It  a 
franchise  would  be  a  gross  misnomer.  The 
tarms  **good  wiU,"  "bu^ess  tedlltles,'' 
porate  excess,**  might  be  q^roprlate;  but 
th^  are  not  ftrand  In  the  ordinary  taxing 
statntss.  WQuterer  nomenclatnre  be  eat- 
ployed.  It  Is  oovfouB  ttiat  the  original  and 
current  statutory  enactments  for  taxing  spo- 
dfic  Items  ot  tangible  prt^rty,  apart  ftom 
the  "omnibus  clause"  referred  to,  do  not  con- 
template such  source  of  profit  as  a  taxable 
object  The  dlfflcnltles  of  adequate  taxation 
of  personal  property  have  been  enormously  In' 
creased  br  the  rerohitlons  In  transportation, 
in  connection  with  the  legal  rules  governing 
Interstate  commerce,  and  the  IlmltatlonB  im- 
posed by  the  very  nature  of  the  jurisdiction 
ot  taxing  districts.  Accwdlngly  the  courts 
have  been  continually  called  upon  to  deter^ 
mine  the  legality  of  leglsIatlTe  attempte  to 
keep  pace  with  the  developments  of  commerce 
and  to  compel  ratable  contribution  to  the  sup- 
port of  the  state  by  the  various  developers 
of  these  new  forms  of  property  and  business. 
The  decisions  of  the  various  courts,  and 
especially  of  the  Supreme  C3ourt  of  the  Unit- 
ed States,  record  a  steady  progress  of  the 
law  toward  more  Just,  adequate,  and  equal 
taxation.  One  step  was  the  transition  from 
the  fiction  of  the  dvll  law,  "Mobllia  per- 
sonam sequuntur,"  to  the  more  natural  rule 
that  the  state  which  protects  property  has 
the  right  to  tax  it.  Irrespective  of  the  resi- 
dence of  Its  owners.  Compare  the  Foreign- 
Held  Bond  Case,  15  Wall.  800,  21  L.  Ed.  179, 
with  New  Orleans  v.  Stwnpel,  175  U.  S.  a09, 
822,  20  Sup.  Ct  110.  44  L.  Ed.  174.  And  see 
Savings  &  Loan  See.  v.  Multnomah  Co.,  168 
U.  S.  421, 18  Sup.  Ot  892,  42  L.  Ed.  803 ;  Pull- 
man Palace  Car  Co.  t.  Pa.,  141  U.  S.  22,  11 
Sup.  Ct  876,  85  L.  Ed.  618;  Bristol  v.  Wash- 
ington Co..  177  U.S.  189.  20  Sup.  Ct&85,  44  L. 
Ed.  701 ;  In  re  Estate  of  Jefferson,  85  Minn. 
216,  28  N.  W.  2S6;  People  v.  Smith,  88  N.  Y. 
576.  While  the  freedom  of  interstate  com- 
merce from  Interference  by  the  state  gover- 
ments  has  been  Jealously  guarded,  the  fed- 
eral Supreme  Court  has  completely  and  re- 


peatedly sustained  the  economic  propriety 
and  constitutional  validity  of  valuing  the- 
property  of  concerns  engaged  in  interstate 
business  as  a  unit  and  of  taxing  by  eacb 
state  that  proportion  of  the  whole  which  aucb 
state  protects.  Postal  Tel.  Co.  v.  Adams, 
165  U.  8.  695,  15  Sup.  Ct  268,  360,  89  L.  Ed. 
811;  Pittaburg.,  etc,  B.  Co.  v.  Board,  172 
U.  S.  82,  19  Sup.  Ct  90.  48  U  Bd.  364 ;  Adama 
Express  Co.  v.  Ohio,  166  U.  S.  194,  220,  17 
Sup.  Ct  SOS,  41  L.  Ed.  683;  Maine  T.  GranA 
Trunk  By.  Co.,  142  D.  S.  217,  12  Sup.  Ot 
121,  86  L.  Dd.  994;  Olereland,  O,  a  ft  St: 
L.  B.  Co.  T.  Badcos,  164  U.  &  489;  14  Snp. 
Ot  1122,  88  L.  Bd.  1041;  New  ToA.  L.  EL 
ft  W.  B.  Go.  T.  PennsylTsnla,  168  U.  8.  481, 
488k  IS  Sup.  Ot  886.  89  L.  Bd.  1043.  Antf 
see  Amwlcan  Transit  Co,  t.  Hall,  174  U.  8» 
70, 19  Sup.  Ot  S99.  48  L.  Od.  899L 

The  issue  meaented  In  tills  case  ooncenur 
particularly  the  constltutlmisll^  <tf  taxation 
as  a  unit  or  system.  OIoacesterFenyT.Paut- 
sylvania,  114  U.  a  196. 6  Snpu  Ot  826, 391..  Bd. 
168,  unamstttntional  a  state  tax  based  on 
the  theory  of  "homegenous  unity**  of  sobstub* 
tlal  and  unsubstantial  assets.  The  later  decf>- 
slons  ot  the  United  States  Supreme  Oonr^ 
however,  have  established  b^ondcontroreny 
that  property  In  part  tangible,  and  as  such 
baring  a  physical  situs  wlUUn  a  state  and  ta- 
part  Intangible,  having  only  a  ooDstmcttTB  si* 
tos  tliereln,  may  be  taxed  upon  a  TalnatltHL  de- 
rived from  their  connection  as  a  system  aa 
a  whole  and  as  *^ted  In  use."  Aduns 
Express  Do.  v.  Oblo,  166  U.  B.  194, 17  Sap.Ct 
805,  41  L.  Ed.  688;  Id.,  166  U.  &  186, 17  Sup. 
Ct  604,  41  L.  Ed.  966;  Detroit  atlzens* 
Street  By.  Co.  v.  Common  OonncU  (MlctL> 
86  N.  W.  96,  102,  84  Am.  St  Bep.  689;  State 
V.  Savage,  65  Neb.  714,  91  N.  W.  716,  728.  Tb» 
decision  in  Fai^  t.  Hart  193  U.  S.  490,  24 
Sup.  Ct  498,  48  Ll  Bd.  TBI.  has  sometimes 
been  erroneously  regarded  as  containing  u. 
more  or  less  complete  rerorsal  of  this  nl^ 
The  limitation  that  case  contains  Is  tiiat  » 
tax  on  an  express  company  of  anothear  state- 
pn^rtloned  to  mileage  is  bad.  when  it  ap- 
pears that  the  total  valuation  la  made  ui^ 
prlndpally  from  real  and  personal  property 
not  necessarily  used  to  the  actual  btisl- 
ness  of  tbe  company,  and  which  is  perma- 
nently located  In  the  state  where  tbe  com- 
pany is  Jncorporated.  1^  general  prln- 
dple  remains  untouched  and  nnassalledr 
namely,  that  **a  state  may  tax  T^opertj, 
not  the  privily  of  doing  badness,  so  as 
to  reach  the  totanglble  value  due  to  •  •  • 
the  organic  relation  of  the  property  lo  the 
state  to  the  whole  systan.** 

To  separate  telegraph  companies  Into  a  dis- 
tinct class  for  peculiar  methods  of  taxatlm  np- 
on  their  property,  regarded  not  abstractly,  bnt 
as  a  part  of  a  system,  does  not  violate  the  con- 
stitutional requirementa  of  uniformity  and 
equality.  W.  U.  Tel.  Co.  v.  Gottlieb.  190  U. 
S.  412,  and  collected  cases  at  page  419,  28  Snp^ 
Ct  780;  788,  47  L.  Bd.  1116.   And  see  Id. 
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(Mo.  Sup.)  66  S.  W.  775;  W.  U.  TeL  Co.  T. 
Taggart,  163  U.  S.  22,  16  Sup.  Ct  lOM,  41  L. 
E±  49;  State  t.  Savage  <Neb.)  01  N.  W.  716; 
Pacific  Gxprees  Oo.  t.  Seibert,  142  U.  8.  889, 
12  Sap.  Ct  2S0,  8S  L.  Ed.  1035 ;  Home  lua. 
Co.  T.  N.  T.,  134  U.  S.  004,  606,  607,  10  8np. 
Ct  693,  33  L.  Ed.  1025. 

We  conclude  that  the  language  of  this  atat* 
nte,  properly  construed,  proTldes  for  the  tax- 
ation of  tangible  and  Intangible  property  of 
the  telegraph  company,  situated  within  thU 
state  as  a  system,  and  not  merely  for  the 
taxation  of  segregated  Items  of  tangible  pro- 
perty, and  is  constitutional. 

The  Judgmoit  of  the  trial  court  is  accord- 
ingly reversed,  and  the  case  is  remanded  to 
the  district  court,  with  direction  to  proceed 
la  accordasoe  wltb  this  opinion. 


BBCEBSON  et  «L  t.  PACIFIC  COAST  * 

MORWAT  PACKING  CO. 
(Sapreme  Court  of  MtimaTCta.  Sept  22, 1906.) 

1.  COHTB^OI— VAUDrrr— MUTUAUTT. 

A  written  contract,  signed  by  both  parties, 
whereby  defendant  appointed  {^alntilTs  its  w 
elusive  agents  for  a  definite  term  to  edl  86  pec 
cent  of  Its  pack  of  fish,  at  an  agreed  oommisswn, 
and  plaintiffs  obligated  themsuTea  to  use  their 
best  efforts  to  sell  racb  pack.  In  pnnmance  of 
which  plaintiffs  in  fact  performed  SMrvices  and 
incorrad  expoisBs  In  Introdnefng  and  vending 
sneh  pack,  u  not  Invalid  tat  want  of  mutuality 
of  obligation.  An  action  for  damages  will  lie 
apon  breach  of  that  contract  without  cause. 

[Ed.  Note. — ^For  caaes  in  point,  see  roL  11, 
Gent.  Dig.  Contracts,  U  21-4ai 

3.  DatuoBS— Bbuoh  or  GoKiBadt-IiOM  or 
PBorxxs. 

The  damages  recoverable  up<n  such  breadi 
are  not  merely  discretionary  with  the  Jury.  Th^ 
include  such  loss  of  profits,  past  and  future,  sa 
are  shown  by  tlie  evMoica  tft  have  proximately 
remilted  from  a  breach  of  the  contract,  exelBdlng 
from  the  awwrd  all  uncertain  and  conjectural 
profits. 

8.  BAin— BviDxncK. 

Evidence  of  sales  made  subsequently  to 
breach  and  during  the  pendency  of  tbe  contract 
term,  althongb  made  by  the  prlndpal  through 
other  agents  than  the  plaintiffs,  are  admissible 
in  evidence,  and  under  proper  direction  by  the 
court  may  be  weighed  by  the  jury  in  estimating 
prevented  gains. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Hennq^ln 
Ootmty;  W.  B.  Cray  and  David  F.  Simpson, 
Judges. 

Action  tqr  Carey  Bmeraon  and  Albert  B. 
Hall,  partners  aa  Bmeraon  &  Hall,  against 
tbe  Pacific  Coast  A  Norway  Packing  Com- 
pany. Verdict  tot  plalotlfrs.  From  an  order 
denying  a  neir  trial,  defendant  lytpeata. 
Affirmed. 

OJertsen,  Rand  A  I>Qnd,  John  Llnd,  and 
A.  Ueland,  for  appellant  Welcli,  Hayne  A 
Hobadk^  tor  reqp<»identB. 

JAOGARD,  J.  The  plaintiffs  and  resp<»d- 
enta  were  brokers  in  groceries,  operating  be- 
.tween  the  producm  or  manufactnrera  and  the 


wholesale  grocera.  They  had  offices  at  vari- 
ous places.  In  this  state  and  elsewhere,  from 
which  they  sold  gooda,  both  by  personal  soll- 
cltatl<Hi  and  correspondence.  The  defendant 
and  appellant,  a  Minnesota  corporation,  with 
Its  prlncpal  office  In  Ulnneapolls,  had  just 
engaged  in  the  buslneas  of  catching  and  pack- 
ing fish,  especially  salmon,  on  tbe  coast  of 
Alaska,  and  shipping  tbe  same  Into  ttie 
United  States  to  be  sold.  This  product  was 
bandied  exclusively  by  the  grocery  trade. 
Tbe  brokers  sold  to  the  wlioiesale  grocere 
solely,  through  tbe  medium  of  brokers,  In 
advance  of  the  catch  and  subject  to  padL 
According  to  the  c(nitenti<Hi  ut  the  plaintiffs, 
they  entered  into  a  written  contract  with  tbe 
defendant  whereby  tb^  were  conatltuted  its 
sole  agents  for  the  sale  of  at  least  86  per  c«it 
of  Its  entire  pat^  of  flsb  of  all  klnds^  npcm  a 
brokerage  of  6  per  cent  tat  a  period  of  two 
years,  at  a  selling  price  to  be  agreed  upon  be- 
tween the  parties.  Thereafter  plaintUEs  de> 
signed  labels,  advertised  tbe  merchandla^  and 
proceeded  witii  the  execnUtm  of  tbe  contract 
At  tbe  end  of  tbe  first  year  of  defendants 
experioice,  the  plalntlffB  bad  sold  a  oonrtder- 
able  quantity  of  flsb.  but  not  tbe  mtire  padL 
Thereupon  the  defendant  repudiated  tlie  eon- 
tract,  and  beftve  flie  end  oi  another  TMr 
Bold  a  large  quantity  of  flsb  tbrongh  a  broker 
in  Olilcago.  niie  actloii  was  breast  to  re- 
cover damages  tor  tbe  allied  breach  of 
contract  Including  fotore  inroflts.  The  Jury 
returned  a  verdict  of  88,000  tot  pUlntUEs. 

1.  Whetliw  or  not  tbe  defendant  ever  ea- 
tared  Into  tbe  contract  with  the  plalntlfh 
for  tbe  breach  of  wbicb  Uds  action  was 
broQ^  was  fairly  a  anestlMi  tor  ilie  Jury 
vpoa  tbe  testimony.  The  written  agreement 
Iffodnced  in  erldeDce  was  under  tbe  etnporate 
seal  ot  tbe  defendant,  and  was  therefore  prima 
teds  its  contract  Emerson  v.  Padflc  Ooast 
ft  Norway  Packing  Company,  02  Uinn.  623. 
100  N.  W.  866.  Moreover,  tbe  record  dis- 
closes conflict  in  tbe  testimony  as  to  whether 
or  not  its  execution  was  in  fact  without  pre- 
vious authority  its  board  of  directors; 
and  there  was  considerable  evidence  as  to 
the  ratification  of  the  agreemokt  by  tbe  de- 
fendant Upon  the  record  the  trial  court 
also  properly  submitted  to  the  Jury  the  ques> 
tion  of  tbe  breach  of  contract  by  ^-de- 
fendant 

2.  The  contract  was  not  so  peculiar  In 
its  nature  as  to  deprive  the  plalntUTs  of  ail 
damages  upon  proof  of  its  breach.  The  facts 
in  this  case  do  not  bring  it  within  the  rule 
that  where  a  contract  Is  optional  on  one 
side,  and  not  mutual,  It  wants  of  sufficient 
consideration  and  is  not  binding.  Bailey  v. 
Austrian.  19  Minn.  535  (Gil.  466) ;  Tarbox 
V.  Gotzlan,  20  Minn.  139  (Gil.  122) ;  Stens- 
gaard  v.  Smith,  43  Minn,  ll,  44  N.  W.  609, 
19  Am.  St  Rep.  20S.  Tbe  contract  at  bar  was 
not,  properly  speaking,  unilateral.  It  was 
signed  by  both  parties.  Defendant  agreed  to 
pay  a  ccmimtsslon  to  tbe  plaintiffs  on  sales. 
Tbe  plaintUb  accepted  tbe  oontraet  and  obli' 
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gated  tbemselres,  during  the  whole  period 
named,  to  use  their  beat  efforts  to  sell  defend- 
ant's merchandise,  and  atrtually  performed 
servlceB  In  Introducing  and  vending  defend- 
ant's stock,  and  Incurred  and  defrayed 
expenses  thereunder.  The  promises  were 
therefore  not  all  on  one  side,  there  was  mu- 
tuality of  obllgatioii ;  and  an  action  for  dam- 
ages would  He  upon  its  breach  without  cause. 
Ames-Brooks  Co.  t.  ^tna  Ins.  Ca,  83  Minn. 
846,  86  N.  W.  344;  Fontaine  t.  Baxley,  90 
Oa.  416, 17  S.  E.  1015.  The  cases  which  will 
be  hereinafter  referred  to  also  fully  sustain 
the  trial  court  on  this  point 

8.  The  real  question  In  this  case  con- 
cerns the  rulings  of  the  trial  court  upon  prof- 
it! as  damages.  Tbe  defendant's  principal 
oontentlonB  In  this  omnectlon  are,  first,  that 
profits  are  not  recoverable  as  damages  upon 
a  breach  of  a  contract  to  sell  upon  commis- 
sion ;  and,  second,  that  evidence  of  sales  made 
by  the  principal  after  the  breach  of  the  con- 
tract by  Its  repudiation  or  the  discharge  of 
the  aalesman  Is  not  admissible  to  show  the 
extent  of  gains  prevented.  The  subject  of 
profits  aa  damages  Is  a  vexed  and  confused 
one  In  the  cnrrait  law.  The  dectelons  and 
text-books  abound  tn  loose  generalisations 
that  as  a  role  fntore  (H-ofits  are  not  pnv* 
a  basis  for  a  Judgment  In  damages  for  an 
admitted  legal  wrong,  but  that  In  certain 
cases  them  are  exceptions  to  tiie  rule  and 
profits  may  be  recovered  as  damages.  JSvea 
a  casual  examination  of  tiie  authorlttes  aa 
a  whole  sattsfles  ttist  It  Is  oceedlngly  dUB- 
cnlt  to  determine,  as  between  tbe  allowance 
and  denial  of  profits  as  damages,  which  is  the 
rule  and  which  la  the  exception.  Nor  Is  it  es- 
pecially significant  which  conclusion  on  this 
point  be  reached.  No  presumption  for  or 
against  tbe  award  of  damages  has  been  estab- 
lished. It  is  also  doubtful  whether  tbe  current 
general  formula  of  the  courts  Is  not  too  In- 
definite and  uncertain  to  be  of  much  practi- 
cal avail.  A  frequently  quoted  statement  of 
tbe  rule  Is  that  of  Mr.  Justice  Lamar,  in 
Howard  v.  Stillwell-Bierce  Mfg.  Co.,  11  Sup. 
Ot  601,  BOS,  SB  L.  Ed.  147 :  '  Profits  which 
would  have  been  realized  bad  the  contract 
been  performed,  and  which  have  been  pre- 
vented by  Its  breach,  are  included  in  the 
damages  to  be  recovered  in  every  case  where 
such  profits  are  not  open  to  the  objectiott  of 
uncertainty  or  of  remoteness,  or  where 
from  the  express  or  Implied  terms  of  tbe 
contract  itself,  or  the  special  circumstances 
under  which  it  was  made,  it  may  be  reason- 
ably presumed  that  they  were  within  the  In- 
tent and  mutnal  understanding  of  both  par- 
ties at  the  time  It  was  entered  Into." 

Four  principal  considerations  have  been 
recognized  and  applied  by  tbe  courts  In  de- 
termining when  future  profits  are  to  be  al- 
lowed as  damages  and  when  they  are  to  be 
denied,  namely :  First,  bow  far  the  contract 
under  considwatlon  specifically  provides  for 
the  award  of  damages  tas  prevented  gains 


upon  its  breach,  or  reasonably  Implies  such 
an  award  aa  a  necessary  eCTect  of  a  natural 
construction  of  Its  terms ;  second,  the  d%re& 
of  certainty  with  which  the  harm  can  be- 
traced  to  the  wrongful  conduct  complained 
of  as  Its  legal  cause;  third,  tbe  extent  to 
which  the  Inherent  difficulties  and  uacer- 
tainties  of  calculatioh  of  amount  of  prevented^ 
gains  renders  tbe  measure  of  damages  specu- 
lative and  untrustworthy;  fourtb,  tbe  possi- 
bility of  applying  to  the  controversy  some 
more  satisfactory  standard  of  compensation. 
In  the  light  of  these  considerations,  the  conrta 
have  weighed  the  evidence  adduced  In  fact 
and  possible  In  the  natnre  of  things  to  be 
proved.   A  fmitfol  source  of  at  least  ap- 
parent Jndldal  inconsistency  on  this  subject 
is  the  failure  to  note  and  aroly  the  obvlona 
dlstincttcm  between  cases  of  torts  and  caaea 
of  contracts.   In  the  former  tbe  damages  are 
not  the  results  of  a  vlolatlcm  of  an  agree- 
ment  They  are,  logically,  Irrespecttve  of 
any  actual  or  of  any  implied  ocmtemplatlon 
of  tbe  parties.  In  tbe  latter  th^  are  in  a 
measure  based  upon  mutual  consent,  espremh 
ed  or  Implied.   Moreover,  there  la  ottea  a 
radical  dUferenee  in  tbe  remedies  which  are^ 
available  to  parties  to  an  agreement  aa  dia- 
tlnguisbed  from  parties  to  a  tort  There- 
may  be  Instances  in  which  the  actual  dam- 
ages may  be  substantially  the  same  In  both 
cases.   Cincinnati,  etc.,  Oas  I.  Co.  v.  West- 
ern Gas  I.  Co.,  162  U.  S.  200,  14  Snp.  Ct  B23, 
88  li.  Ed.  411.   But  tbe  difficulty  Is  as  con- 
spicuoua,  as  it  is  Important  In  legal  effect, 
when  profits  are  tbe  very  object  of  the  con- 
tract Itself  and  are  clearly  within  the  neces- 
sary purview  of  the  parties  making  the 
agreement.   A  number  of  the  eases  cited  by 
appellant  denying  tbe  right  to  recover  prof- 
its Involve  such  actions  ex  delicto  as  to 
have  little  bearing  on  the  present  controversy. 
It  would  be  naturally  consistent  to  allow 
damages  for  prevented  gains  in  this  case, 
as  the  trial  court  has  done  here,  and  deny 
them,  as  this  court  did.  In  cases  of  wrongful 
seizure  by  an  attachment  (Casper  v.  KUppeo. 
61  HInn.  SS3,  63  N.  W.  737,  62  Am.  St  Rep. 
604;  Lowenstetn  v.  Monroe,  56  Iowa,  82,  7 
N.  W.  406),  or  by  replevin  (Williams  v.  Wood, 
65  Minn.  823.  66  N.  W.  1066),  or  In  cases  of 
conversion  generally  (Cushtog  v.  Seymour. 
Sabin  Ca,  30  Minn.  301.  15  N.  W.  240),  or 
In  cases  of  actitmable  n^llgence  (Simmer 
V.  St  Paul,  23  Minn.  408).   Confusion  has 
arisen  also  because  In  the  early  discussions 
of  the  subject  before  the  multiplication  of 
authorltes  upon  particular  classes  of  cases, 
decisions  Just  as  applied  to  tbe  state  of  facte 
presented  by  the  respective  records  became 
unjust  when  distorted  by  application  to  dif- 
ferent circumstances  involving  different  Is- 
sues and  considerations.    Adjudications  that 
no  sufficient  evidence  of  profits  was  In  point 
of  (act  adduced  have  been  treated  as  cases 
holding  that  there  could  be  no  recovery  upon 
any  stete  of  proof.   In  view  of  tbe  super- 
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abundance  of  specific  cases  applying  admitted 
general  principles  to  particular  and  similar 
states  of  facts,  it  would  seem  to  be  a  work 
of  supererogation,  as  well  as  a  source  of  mis- 
conception, to  undertake  to  consider  or  rec- 
oncile or  deduce  much  from  the  enormous 
number  of  cases  on  the  general  subject  of 
profits  as  damages.  An  .excellent  colloca- 
tion and  classificatloQ  of  authorities  on  the 
general  subject  will  be  foimd  in  a  note  to 
Wella  T.  National  Life  Assoclatl<»i,  53  L.  R. 
A.  33. 

The  leading  cases  denying  the  right  to  re- 
corer  as  damages  profits  on  sales  made  after 
the  discharge  of  an  i^ent  selling  upon  com- 
mission, or  after  repudiation  of  the  contract 
and  before  expiration  of  the  term  of  employ- 
ment,  are  to  be  found  In  the  Alabama  Re- 
ports. In  Union  Refining  Co.  t.  Barton,  77 
Ala.  15«,  Stone,  C.  J.,  said:  "In  fact,  the 
success  of  such  enterprise  [the  sale  of  re- 
fined cotton  seed  oil]  depends  on  so  many 
conttngendes  that  we  can  conceive  of  no 
means  of  making  the  necessary  proof  on 
which  to  found  a  verdict.  No  rule  for  such 
ascertainment  con  be  predicated.  Past  suc- 
cesses In  the  same  or  a  similar  enterprise 
will  not  do.  Oondltiona  may  not  always 
remain  the  same."  And  see  Brlgham  t. 
Carlisle.  78  Ala.  243,  66  Am.  Rep.  28;  Beck 
v.  West,  87  Ala.  213,  218,  6  South.  70; 
Hair  T.  Barnes,  26  111.  App.  680;  Stern  t. 
Rosenheim,  67  Md.  603,  10  Ati.  221.  307.  And 
there  Is  authority  to  the  effect  that  where 
the  employer  discontinues  his  business,  and 
thereby  loses  his  agent  profit  of  sales  upon 
commission,  there  can  be  no  recovery,  be- 
cause It  was  within  cwtemplatlon  of  the 
parties  that  "the  employ^  took  the  chances  of 
bis  employer  finding  his  business  profitable 
and  carrying  It  on."  In  re  English  &  Scot- 
tish Marine  Ina.  Co.,  6  Oh.  App.  737;  Pellet 
V.  Manufacturers'  &  Merchants'  Ins.  Co.,  104 
Fed.  502, 43  O.  C.  A  669.  But  see  In  re  Patent 
Floor  Cloth,  Claim  of  Dean  &  Gilbert,  41 
Law  J.  Bq.  476.  There  can  be  no  doubt, 
howev^,  that  the  trend  of  authority  and  the 
weight  of  reason  has  established  that  an 
agent  selling  on  commission  upon  breach  of 
his  contract  by  bis  employer  without  Just 
cause  Is  entitled  to  the  profits,  past  and  fu- 
ture, be  would  have  realized  if  the  defendant 
bad  performed  bis  contraet,  and  that  evi- 
dence of  sales  made  by  the  defendant  within 
the  unexpired  period  is  admissible  and 
should  be  considered  by  the  Jury,  upon  prop- 
er caution  by  the  court  to  avoid  excess  os 
8[}eculation,  to  show  tbe  propor  extent  of 
plalntUTs  recovery. 

The  transition  of  opinion  on  this  subject 
from  the  Alabama  and  some  of  the  earlier 
cases  in  other  courts  to  the  present  rule  Is 
well  illustrated  In  Iowa.  In  Howe  Machine 
Co.  V.  Bryson,  44  Iowa,  160,  24  Am.  Rep.  735, 
the  measure  of  damages  was  determined  to 
be,  not  the  loss  of  profits,  but  the  loss  of 
time.  The  majority  of  the  court  held  that 
tew  caaefl  could  be  fotud  in  which  profits 


have  been  disallowed  as  speculative  In  which 
the  uncertainty  is  greater  than  in  such  a 
case.  There  were,  however,  two  dissenting 
opinions.  In  Hlchhom  v.  Bradley,  117  Iowa, 
130,  90  N.  W.  592,  a  manufacture  revoked 
a  contract  of  a  Jobber  which  had  been  ap- 
pointed Its  agent  for  the  introduction  al  a. 
particular  brand  of  cigars  in  certain  terri- 
tory before  the  expiration  of  the  contract 
term.  In  course  of  a  learned  review  of  the 
specific  and  related  authorities.  McClaln,  J., 
said:  "If  the  question  considered  in  Howe 
Machine  Co.  v.  Brystm  were  now  before  uft 
for  tbe  first  time,  we  might,  in  view  of  the 
later  authorities,  Incline  to  the  (pinion  ex- 
pressed in  the  dlssenttng  (pinion."  It  wa» 
accordingly  held  that  there  was  do  other 
measure  of  damages  than  the  loss  of  profits, 
and  that  the  evidence  of  the  amount  of  sales  of 
such  cigars  made  after  tbe  breach  was  not  ob- 
jectionable on  the  grooDd  that  It  antbMlied 
uncertain  and  q>eciilatlf8  damagea.  In  Mew- 
Tork  Mtimates  of  probable  sales  during  the 
unexpired  term  were  held  inadmissible  as 
eTldoKe  of  future  profits,  Washburn  v.  Hub- 
bard, 6  IMDM.  11.  Tbe  case  did  not 
lay  down  the  rule,  as  seems  to  have  been 
thongbt  In  Union  B^Ing  Co.  v.  Barttn, 
77  Ala.  148, 166,  tiiat  imder  no  drcumstances 
could  future  inoflts  be  recovered.  Tbe  lead- 
ing case  of  Wakanan  t.  Wheeler  &  W.  Mfg. 
Ca,  101  N.  T.  20S,  4  N.  B.  264^  64  Am.  Rep. 
676^  btid  tbat  ttis  gains  preraited  by  sales 
on  commlsBion  are  proper  elements  of  dam- 
age, and  that  sales  made  by  tbe  employer 
after  breach  of  the  ocmtract  to  sell  on  com- 
mission are  admissible  in  evidence  as  evi- 
dence ot  the  damages  recoverable.  And  see 
Beeman  v.  Banta.  118  K.  Y.  642,  23  N.  BL  887, 
16  Am.  St  Rep.  779 ;  W.  O.  A  M.  Co.  v.  Hoi- 
brook,  118  N.  T.  694,  28  N.  B.  906, 16  Am.  St 
Rep.  788;  Bannatjnie  t.  Company,  77  Hnn, 
289,  28  N.  T.  Snpp.  8S4.  The  mle  In  the  fedr- 
eral  court  corresponds.  In  Wells  r,  Nat 
Life  Association  of  Hartford,  99  Fed.  222, 
39  C.  C.  A.  476,  68  L.  R.  A.  83,'  it  was  held 
that  a  life  Insurance  agent  discharged  before 
the  expiration  of  his  term  without  Just  cause, 
was  entitled  to  have  the  Jury  consider  as 
an  element  of  bis  damages  his  commissions 
upon  the  amount  of  new  business  written  by 
the  defendant  within  his  period  through  a 
new  agent  for  tbe  unexpired  term.  And  see 
Taylor  Mfg.  Co.  v.  Hatcher  (C.  C.)  39  Fed. 
440,  3  L.  R.  A  587 ;  Moore  v.  Lawrence  (C.  C.) 
16  Fed.  87;  Anvil  Mining  Co.  v.  Humble.  163 
U.  S.  540,  14  Sup.  Ct  876,  38  L.  Ed.  814 
The  letter  and  spirit  of  many  other  anthorl- 
ties  are  to  the  same  effect  Mueller  v.  Mineral 
Spring  Co.,  88  Mich.  390,  50  N.  W.  319 ;  Loud 
V.  Ca^npbetl,  26  Mich.  239 ;  Leonard  v.  Beau- 
dry,  68  Mich.  312,  86  N.  W.  88;  Pittsburg 
Guage  Co.  V.  Ashton  Valve  Co.,  184  Pa.  36, 
39  Atl.  223;  Dennis  v.  Maxfleld,  10  Allen, 
138;  Blair  v.  Lafllln,  127  Mass.  518;  Mar- 
tin V.  State  Bank  (S.  D.)  64  N.  W.  127;  Hav- 
en T.  Hudson,  12  La.  Ann.  660;  Stevenson 


Digitized  by 


676 


IM  NOBTHWBSTBBK  RBPORTEB. 


(Ulna. 


Morris.  09  Mlaa.  232.  13  South.  834 ;  Green  t. 
Cole.  127  Mo.  587,  30  S.  W.  135 ;  Eussell  T. 
Manufacturing  Co.,  41  Neb.  567,  69  N.  W.  901 
(approTlDK  Mueller  t.  Betbeeda  Oo.) ;  Wiley 
T.  Cal.  Hosiery  Ca  (Cal.)  32  Fac  522;  Treat 
V.  Hlles,  81  W1&  280,  50  N.  W.  806 ;  Scbumak- 
«r  y.  Helnemann,  99  Wla.  261»  74  N.  W.  786. 
This  rule,  allowing  future  iwoflts  upon  prop* 
«r  proof,  accords  alike  with  the  general  q;tlrlt 
of  the  earlier  decisions  In  this  state  (Falr- 
cblld  V.  Rogers.  82  Minn.  269,  20  M.  W.  191 ; 
and  see  Giebel  v.  Hough,  26  Minn.  252,  2  N.  W. 
847),  and  with  the  express  holding  of  this 
court  on  the  former  appeal  of  this  case  In  92 
Minn.  536.  100  N.  W.  865. 

The  reasoning  by  whldi  tiila  conclualon  Is 
reached  la  sound.  The  measure  of  damages 
must  have  relation  to  the  contract  Itself. 
Such  a  contract  at  the  one  here  under  consid- 
eration fumlshas  the  measure  of  damages, 
namely,  proflta.  Profits  were  necessarily  with- 
in the  actual  contemplation  of  the  parties. 
They  are,  therefore,  proper  basis  for  the 
award  of  damages.  8  Am.  &  Bng.  Enc.  of  Law 
(2d  Ed. )  622.  subd.  "b.**  No  question  has  been 
raised,  nor,  it  would  seem,  could  well  be 
raised,  as  to  the  connection  of  the  loss  of 
proflta  as  the  proximate  result  of  defend- 
ant's breach.  The  principal  contention  of 
the  defendant  is  tliat  the  damages  are  con- 
jectural and  speculative  The  uncertainty 
<loee  not  reside  In  the  nature  of  the  business. 
Deep-sea  fishing  is  not  more  speculative  than 
mining,  for  breach  of  contract  with  respect 
to  which  future  profits  have  been  allowed  as 
damages.  Anvil  Mln.  Go.  t.  Humble,  153  U. 
S.  640,  14  Sup.  Ct  876,  38  L.  Bd.  814.  And 
see  Domls  t.  Maxfield,  10  Allen,  138.  Nor 
is  there  any  uncertainty  as  to  the  existence^ 
but  only  as  to  the  extent,  of  the  profits.  See 
Taylor  v.  Bradley,  80  N.  T.  129, 100  Am.  Dea 
416,  and  brief  of  counsel  in  Treat  v.  Hlles, 
81  Wis.  283,  50  N.  W.  896.  It  is  no  exonera- 
tioa  to  defmdant  that  his  misconduct,  which 
has  made  inquiry  as  to  the  quantum  of  harm 
necessary,  renders  that  ifiqulry  dlflScult  6imp> 
son  T.  London  A  N.  W.  R.  Co.,  L.  R.  2  Q.  B. 
D.  274;  Dart  t.  Lalmbeer,  107  N.  T.  668,  14 
N.  B.  291.  The  best  the  law  can  do  is  to 
award  appKKdmate  compensation.  Its  fail- 
ure to  do  even  and  exact  justice  in  such  cases 
Is  not  more  conspicuous  than  in  many  others. 
No  other  remedy  Is  availabla  To  allow  only 
for  loss  of  time  and  expenses  would  put  a 
premium  upon  breaking  contracts  and  deny 
substantial  Justice. 

The  precise  question  as  to  the  admissibility 
of  evidence  of  sales  made  by  the  defendant 
through  another  agent  subsequent  to  the 
breach  of  the  contract  and  within  the  period 
covered  by  agreement  with  the  plaintiffs  has 
not  been  before  fully  decided  by  this  court 
It  is  the  rule  of  this  court  that  the  damages 
are  not  a  mere  matter  of  discretion  of  the 
Jury.  Emerson  v.  Company,  92  Minn.  526, 
100  N.  W.  366.  The  decisions  of  other  courts, 
which  have  been  discussed,  determine  that 
evidence  of  such  sales  should  be  received  and 


consida«d  by  the  Jnry.  In  this  case  tbe 
trial  court  very  properly  cautioned  the  Jury- 
to  avoid  speculation  and  excess,  and  to  be 
careful  not  to  give  undue  weight  to  the  con- 
jectural features  of  the  case;  When  the 
Jury  was  put  In  possession  of  all  the  facts  mm 
to  the  business  transacted  before  and  after 
the  breach  and  within  the  term  <rf  tbe  con- 
tract, it  wu  given  the  best  and  natural 
means  of  forming  as  somid  a  Judgment  as 
could  be  predicated  undo-  tbe  voy  dUBcnlt 
conditions.  The  plalntUT  was  entitled  to  the 
profit  he  would  have  made  «  Us  emtract. 
bad  be  been  pomlttod  to  perform  it,  lu- 
dudlng  tbe  proflta  both  befoN  and  after  the 
breach. 

4.  There  wen  ottMr  aaBlgnmenti  of  wror 
hi  the  admission  of  evld^ice.  tbe  merita  of 
which  It  Is  unnecessaxy  to  discnss.  We  do 
not  regard  lham  as  being  of  suflldeot  Im- 
portance to  Invalidate  the  vwdict,  U  It  be 
conceded  that  tbey  Involve  erroneous  mlinga. 

Order  appealed  from  is  affirmed. 


BLLINQBO  V.  ELLINGBO. 
(Bupmne  Court  of  Minnesota.  Sept.  16,  100B.> 

On  reargument  Reversed. 

Fw  former  tvlnlooa,  see  108  N.  W.  1132; 
104  N.  W.  651. 

PBR  CURIAM  Our  attention  having  been 
called  to  the  fact  that  an  itemized  statement 
of  the  payments  made  to  the  plaintiff  by  tbe 
defendant,  found  in  the  memorandum  of  the 
trial  court  was  made  a  part  of  the  findings 
of  fact  by  order  of  tbe  court,  we  granted  a 
reargumrat  upon  the  queetimi  whether  the 
conclusion  of  law  of  the  trial  court  was  Jus- 
tified by  the  facts  found.  The  final  ccnclu- 
sioD  of  law  directed  Judgment  for  the  plaintiff 
for  $65.66.  This  conclusion  was  based  upon 
tbe  statement  In  the  findings  of  fact  that  tbe 
def«idant  bad  paid  tbe  plaintiff  upon  her 
claim  against  him  $66.80;  but  a  footing  of 
the  Itemized  statement  of  the  payments  dis- 
closes that  the  total  amount  of  payments 
found  by  tbe  court  aggregate  $92.85,  a  dis- 
crepancy of  $26.65.  It  is  obvious  that  tbe 
conclusion  of  law  Is  not  supported  by  tbe 
facts  found  as  modified  by  the  itemized  state- 
ment 

The  plaintiff,  however,  dalms  that  the 
evidence  fully  warrants  a  finding  in  favor  of 
tbe  plaintiff  for  the  full  amount  awarded  to 
her.  The  record  is  by  no  means  concluslTe 
on  the  question.  Tbe  claim,  then.  Is  not  rel- 
evant to  tbe  question  upon  which  a  reargu- 
ment was  ordered.  There  being  a  material 
discrepancy  between  the  conclusion  of  law 
and  the  findings  of  fact,  it  follows  that  tbe 
Judgmrat  appealed  from  Is  erroneous,  and 
that  it  must  be  reversed,  and  a  new  trial 
granted. 

So  ordered,  without  statutory  costs. 
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liYNN  T.  OLrCOSB  SUQAR  BBFININQ 
00. 

(Saprenu  CotiTt  of  lova.  S«pt.  99;  1905.) 

1.  MAffTEB  AND  PSBVAHT— LlABIUTT  FOB  IH- 

icntna— Deftots  in  Tools. 
In  an  action  for  damane  for  inJurlM  to 

Slalntlff  while  In  defendant's  employ,  the  eri- 
ence  tended  to  show  that  the  Injury  was  caused 
by  a  piece  of  steel  slivered  off  from  a  steel  ham- 
mer, made  frmn  a  piece  of  soft  ihaftiog,  and 
provided  for  use  of  defendant!  workmen^  and 
that,  if  defendant  bad  famished  hammers 
made  of  tool  steel  properly  tempered,  there 
would  have  been  less  danger  that  particles 
would  sliver  off  to  the  peril  of  workmen,  but 
It  did  not  indicate  that  the  danger  was  >neh 
as  to  render  it  negligence  to  famlih  hammer* 
of  soft  ateel  for  the  parpose  for  whldl  th^ 
were  to  be  used.  Held  insufficient  to  ibow 
negligence  on  the  part  of  defendant 

2.  San. 

It  Is  miy  machinery  and  appliances  which 
are  lecognized  In  their  nature  as  dangerous  to 
emjdoyte  using  them,  or  in  working  In  prox- 
imity to  them,  as  to  wUeh  the  env>loyer  oweo 
a  dnty  to  the  employ^  of  looking  out  for  his 
safety. 

Appeal  from  District  Cotirt,  Marshall 
County;  0.  W.  Bumham,  Judge. 

Action  to  recover  damages  for  injuries 
received  by  plaintiff  while  in  defendant's 
employ,  resulting,  as  alleged,  from  defend- 
ant's negligence.  At  the  close  of  plaintiff's 
evidence  the  court,  on  motion  of  defendant, 
directed  a  verdict  In  Its  favor,  and  the  plain- 
tiff appeals.  Affirmed. 

T.  F.  Bradford,  for  appellant  BInford, 
SDelllng  &  iTarber,  tov  appellee. 

McCIiAIN,  J.  Plaintiff  at  the  time  of  the 
Injury  was  acting  as  one  of  the  firemen  in 
the  boiler  room  of  defendant's  factory  at 
Marshalltown,  and  while  thus  employed  he 
received  an  Injury  In  one  which  destroy- 
ed Its  sight  The  evidence  tends  to  show 
that  this  Injury  was  occasioned  by  the  flying 
into  the  eye  of  a  hit  of  steel  and  some  par- 
ticles of  coal,  occasioned  by  the  act  of  a 
fellow  workman  In  breaking  lump  coal  with 
a  steel  sledge  or  hammo*.  There  is  no  ev* 
idence  that  the  flyli^  of  the  particles  of 
coal  was  due  to  any  n^Ilgence  chargeable 
to  the  defendant  but  the  evidence  tended  to 
show  that  the  bit  of  steel  which  Inflicted 
the  most  serious  Injury,  and  probably  occa- 
sioned the  loss  of  the  eight  of  plaintiff's 
eye,  silvered  off  from  the  steel  hammer, 
which  was  made  from  a  piece  of  soft  steel 
shafting;  that  sledges  or  hammers  of  this 
kind  were  provided  for  the  use  of  the  work- 
mea  by  defendant's  superintendent  or  fore- 
man; and  that  If,  Instead  of  this  kind  of 
sledge  or  hammer,  defendant  had  furnished 
Its  workmen  with  hammers  or  picks  made 
of  tool  steel  and  properly  tempered,  there 
would  have  been  less  danger  that  particles 
would  sliver  off  and  fly  to  the  peril  of  the 
workmen.  It  was  also  alleged,  and  there 
was  evidence  tending  to  prove,  that  the 
sledges  or  hammers,  as  above  described,  in 
OM 1^  defendant's  employes  In  IffeaUng  qoal, 


had  become  battered  and  worn,  and  bad  re- 
mained In  that  condition  tor  such  length  of 
time  that  def^odant  was  diargeable  In  the 
exercise  of  ordinary  care  with  knowledge 
thereof.  There  Is  no  evidence,  however,  that 
the  battered  and  worn  condltl<»i  of  the  ham- 
mers or  sledges  rendered  them  any  more 
dangerous  In  respect  to  the  flying  off  ol 
slivers  of  steel  than  they  were  when  flrst 
constructed;  and  the  only  evidence  of  the 
sllvraing  of  the  particular  hammer,  from  the 
use  of  which  the  accident  Is  claimed  to  have 
resulted.  Indicated  that  a  bit  of  steel  flew 
out  of  the  m&  of  the  banuner.  leaving  a 
Cresb  break  or  snrfacfc  The  only  ground  of 
n^lgmce^  Iben,  on  whUA  plaintiff  could 
rely,  was  tbe  fnmlsbliig  by  defendant  to  Its 
woAmoi  of  sledges  or  bonunen  of  soft  steel, 
Bocb  as  Is  used  In  shafting,  instead  at  ham- 
mers made  of  tool  steel  and  prtverly  tem- 
pered; for  there  Is  no  evidence  that  it  was 
negllgenoe  on  tbe  part  of  defendant  to  allow 
coal  to  be  broken  up  with  the  head  of  the 
sledge  w  hammer,  instead  of  with  a  pltfc  or 
tbe  sharp  point  of  such  an  Implonent  as  the 
witnesses  descritwd  as  in  genwal  use  fw  tlw 
purpose  of  breaking  coai  In  other  words, 
the  complslnt  of  plaintiff  was  with  regard 
to  the  matoial  of  which  the  hammers  or 
sledges  ynse  oanstructed.  and  not  of  their 
wcnrn  and  defecttve  conditl<«i,  or  of  their 
shape,  or  tbe  method  In  which  they  ^^ere 
allowed  to  be  used. 

Now  the  evidence  as  to  tbe  difference 
between  soft  steel  such  as  Is  used  In  shafting 
and  properly  tempered  tool  steel  simply  in- 
dicated a  greater  probability  of  the  slivering 
off  of  bits  thereof  from  soft  steel  than  from 
tbe  tool  steel.  It  did  not  indicate  that  the 
danger  of  such  silvering  off  from  soft  steel 
was  such  as  to  render  it  n^Ugence  to  fur- 
nish hammers  or  sledges  of  soft  steel  for  tbe 
breaking  of  lump  coal.  The  evidence  tend- 
ing to  show  that  hammers  of  tempered  tool 
steel  were  usually  used  did  not  Indicate  in 
anyway  that  such  hammers  were  usually 
used  for  that  purpose,  because  tbe  use  of 
such  ImplCTients  made  of  soft  steel  was  re- 
garded as  dangerous.  It  appears  that  much 
of  the  coal  used  In  defendanrs  boiler  room 
was  steam  coal  and  did  not  require  break- 
ing, but  that  sometimes  lump  coal  was  used, 
which  must  be  broken  for  firing.  If  It  had 
appeared  that  defendant  allowed  Its  em- 
ployes to  use  a  wooden  maul  for  this  pur- 
pose, and  a  silver  of  wood  from  tbe  maul 
had  injured  an  employ^,  it  would  not  have 
been  enough,  In  order  to  Indicate  tbe  negli- 
gence of  the  defendant  to  show  that  it  was 
more  likely  to  splinter  than  steel,  and  that 
the  usual  Implement  for  breaking  lumps  of 
coal  was  a  steel  sledge  rather  than  a  wooden 
maul.  It  would  be  necessary  that  the  evi- 
dence should  go  further,  and  Indicate  such 
recognized  danger  in  using  an  Implement 
such  as  was  not  ordinarily  In  use  for  the  pur- 
pose,  in  order  to  charge  the  defendant  with 
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Diligence  In  permitting  snch  use.  It  is 
only  macblnery  and  appliances  which  are 
recognized  as  in  their  nature  dangerous  to 
employ^  using  them,  or  working  In  proxim- 
ity to  them,  as  to  which  the  employer  owes 
a  duty  to  the  employ^  of  looklog  oat  for  bis 
safety.  Wachsmuth  7.  Shaw  Electric  Crane 
C!o.(Mlch.)  76  N.  W,  497;  Marsh  v.  Ohlckei^ 
Ing,  110  N.  Y.  396,  5  N.  B.  56 ;  Miller  v.  Erie 
R.  Co.  (Sup.)  47  N.  T.  Snpp.  285 ;  Georgia  R. 
R.  &  Banking  Co.  t.  Nelms,  83  Ga.  70,  9  S.  B. 
1049,  20  Am.  St  Rep.  308;  Martin  t.  High- 
land Park  Mfg.  Co..  128  N.  G.  264,  86  S.  O. 
876,  83  Am.  St.  Rep.  671 ;  Talley  T.  Beever 
(Tex.  OiT.  App.)  78  S.  W.  28. 

Tbls  case,  as  far  as  evidence  for  plaintiff 
shows,  may  be  well  considered  as  close  to 
the  boundary  line  between  accident  and 
negligence;  bat  we  are  satisfied  that  the 
cause  of  the  Injury  was  not  anything  which 
It  was  the  duty  of  the  defendant  to  antld- 
pate  and  prevent,  so  fttr  as  it  might  lutve 
been  prevented  in  the  eztfdae  of  reasonable 
care,  but  was  one  of  those  uncertain  hap- 
penings as  to  which  every  one  must  take 
his  chances. 

Tbe  jndgm^t  is  therefore  affirmed. 


AMERICAN  TROTTING  ASS'N  T. 
REYNOLDS. 
(Supreme  Court  of  Michigan.  Sept.  19,  1905.) 

Patmbnts  —  Pabtt  Bhtitlbd  to  Becoveb 
Back. 

Where  Oe  artides  of  an  assotdatton  omif 
ized  to  promote  the  interests  of  the  American 
trotting  turf  provided  that  any  person  or  as- 
sociation oontrolling  a  race  track  might  be- 
come a  member  thenot,  that  each  member 
should  pay  all  premiums  won  unless  properly 
withheld,  and  that  a  person  obtaining  a  purse 
through  fraud  or  error  should  surrender  It  to  the 
secretary  of  the  association,  if  demanded  by  the 
member  having  paid  it,  etc.,  the  association 
ODuId  not  recover  parses  paid  by  members  to 

Eersons  Illegally  obtaining  them  by  entering 
orses  under  assumed  names  and  in  classes  In 
which  they  were  not  entitled  to  trot*  unless  the 
sums  claimed  were  assigned  by  the  members  pay- 
ing thwn  after  demand  to  the  aaMxdatlon. 

Error  to  Circuit  Court.  St  Glair  County; 
Harvey  Tappan,  Judge. 

Action  by  tbe  American  Trotting  Associa- 
tion against  Felix  Reynolds.  There  was  a 
Judgment  for  plalntU^  and  defendant  brlnga 
error.  Reversed. 

Argued  before  MOORE,  G.  J.,  and  CAR^ 
PENTBR,  McALVAY,  GRANT,  and  BLAIR, 
JJ. 

WllUam  T.  Mitchell  (Stevens,  Graham  & 
StevHis,  of  counsel),  for  appellant  Cady  ft 
Crandall,  for  appellee. 

MOORE.  O.  J.  This  case  was  comm«iced 
by  attachment  Tbe  declaration  Is  on  all  tbe 
common  counts  in  assumpsit  The  bill  of 
particulars  is  for  Illegal  earnings  obtained  by 
defendant  at  various  raras.  tbe  names  and 
dates  of  which  are  given  In  the  bill  of  par- 


ticulars. It  Is  the  claim  of  plalntliE  that  de- 
fraidant  entered  a  horse  under  an  assumed 
name  at  these  races,  In  classes  in  which  It 
was  not  entitled  to  trot  and  ill^IIy  obtained 
purses  to  which  he  was  not  entitled.  The  de- 
fendant pleaded  the  general  issue  The  case 
was  tried  before  a  Jury,  which  by  the  direc- 
tion of  the  circuit  Judge  returned  a  verdict  In 
favor  of  the  plalntlft.  The  case  la  brought 
here  by  writ  of  error. 

Many  assignments  of  error  are  made,  one 
of  them  because  the  Judge  declined  to  direct  a 
verdict  for  defendant  It  ai^Mared  on  tbe 
trial  that  the  various  sums  of  money  obtained 
by  defendant  were  paid  out  of  tbe  funds  of 
the  local  sodetlea.  None  of  these  societies  as- 
signed any  claim  It  bad  against  defraidant  to 
the  plaintUf.  It  Is  claimed  by  plaintiff  no  as- 
signment was  necessary.  The  plaintiff  is  a 
corpwation  organized  uadet  the  laws  of  this 
state  for  the  declared  "pmpose  of  bnproving 
tbe  breed  of  horses  by  promoting  ihe  Intmsts 
of  the  American  trotting  turf."  The  articles 
of  assodaticMi  provide  that  "any  person,  part- 
nership, voluntary  association,  corporation,  or 
any  state,  county,  or  town  agricultural  so- 
ciety, or  other  organization  having  control 
of  a  trac^  and  grounds  for  the  trotting  or 
pacing  of  horses,  may  with  the  approval  of 
the  board  of  directors  become  a  member  of 
this  association  on  the  payment  of  such  an- 
nual dues,  and  on  such  other  terms  and  con- 
ditions 88  shall  be  prescribed  by  the  by-laws." 
Section  81  provides:  **It  shall  be  the  duty  of 
tbe  membm  to  rigidly  enforce  ttw  by-laws, 
rules,  and  regulations  of  this  aasodatlon  upon 
and  In  connectUa  with  tbelr  several  oonrses." 
Section  82  provides :  "Bach  membof  ahall.  Im- 
mediately after  the  close  aC  a  meeting,  pay  all 
premiums  won,  unless  the  same  are  properly 
withheld  under  the  by-laws  and  rules  of  this 
aasodatlon.**  Among  tbe  "rules  and  regula- 
tions'* are  tbe  fallowing :  Rule7:  "Evorai' 
try  ^all  constitute  an  agreemoit  that  tbn 
person  making  It  the  ownw.  driver,  and 
horse,  shall  be  subject  to  ttw  rules  and  regn- 
iations  and  by-lawa  of  this  association,  and 
will  submit  all  disputes  and  questiona  arising 
out  of  such  entry  to  the  authority  and  Judg- 
ment of  this  association,  wboee  ded^on  Shall 
be  flnaL**  Rule  81:  "A  person  obtaining  a 
purse  at  money  through  fraud  or  emw  shall 
Buraidar  or  pay  the  same  to  the  aecretary  of 
tbls  association.  If  demanded  by  tbe  member 
or  by  the  president  or  secretary  at  tliis  as- 
sociation, or  by  order  of  t2ie  board  of  aiq>eal8. 
or  be,  togetha  with  the  parties  implicated  in 
the  wrong,  and  tbe  horse  or  horses  shall  be 
BUQ>ended  until  such  demand  Is  compiled 
with,  and  such  purse  ae  mmtj  shall  be 
awarded  to  the  party  JnsUy  oitltled  to  the 
same."  Bale  88 :  "Any  horse  that  has  be» 
painted  or  disguised  to  represrat  another  or 
dUferoit  horse  and  shall  have  been  entered  in 
a  (dasB  In  which  he  does  not  bdfOg  shall  tar- 
felt  the  entrance  fee  and  be  ruled  oat  and  the 
guilty  party  and  borsa  shall  be  snapoided  at 
ezDelled." 
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It  iB  claimed  by  Tlrtne  of  these  rnlea  plaln- 
tllT  coald  recorer  in  tbla  action,  though  the 
lfx:al  sodetlee,  before  the  suit  was  brought, 
had  made  no  asBlgnment  of  their  respective 
claims,  and  though  no  demand  bad  been  made 
npon  defendant  for  a  return  of  the  money  it 
is  claimed  he  fraudulently  obtained  from 
them.  It  will  be  obserred  that  section  32  pro- 
Tldee  the  local  society  shall  pay  all  premiums 
won.  onless  the  same  are  properly  withheld 
under  the  by-laws  and  rules  of  the  associa- 
tion. It  nowhere  appears  in  any  of  the 
mles  and  regnlatloDs  that  the  plaintiff  is  en- 
titled to  the  receipts  of  the  local  meetings, 
nor  is  it  under  obligatioD  to  pay  any  premi- 
ums. It  is  true  that  by  virtue  of  rule  SI  In 
certain  contingendes  It  shall  be  the  du^  of  a 
person,  on  demand  properly  made,  to  pay  to 
the  secretary  of  the  association  any  money 
obtained  through  fraud ;  but  none  of  the  con- 
tingencies provided  in  the  rule  are  present 
here,  and  there  is  nothing  to  prevent  the  sev- 
eral local  societies  from  bringing  suit  against 
defendant  for  the  money.  See  Davis  v.  Sav- 
Ingg  Bank,  63  Mich.  IBS,  18  N.  W.  629 ;  Corey 

Weber  et  aL*  96  Mich.  85T,  65  N.  W.  982. 

Judgmoit  li  rerened,  toA  new  trial 
ordered. 


DBVBRBAUX  v.  JANES  et  aL 

(Suprene  Conrt  of  Michigan.   Sept.  19.  1005.) 

OUAXDiaK  AKD  WaBD  —  APFOINTHENI  OT 
SPCCUL  ChTABDUn  —  JUBIBDICnON  —  No- 
TIOB  OF  AFPUCATIOS. 

An  order  of  a  probate  court  appolutii^  a 
special  guardian,  which  recited  that,  "on  read- 
ing and  filing  the  petition"  praying  for  the  ap- 
p<nntment  of  a  spedat  raardian,  the  special 
guardian  was  appointed,  Miowed  that  the  OTder 
was  made  without  notice  and  without  Jurisdic- 
tion ;  Comp.  Laws,  |  8710,  authorizing  an  ap- 
pointment of  a  special  guardian  "upon  audi  no- 
tice as"  the  conrt  shall  direct. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Ceat.  Dig.  Onaidian  and  Ward,  I  44.] 

Certiorari  to  Circuit  Court,  Shiawassee 
County;  Steams  F.  Smith,  Judge. 

Certiorari  by  William  Devereaux,  special 
guardian  of  Lyman  H.  Janes,  to  review  a 
decision  dismissing  a  writ  of  habeas  corpus 
sued  out  by  petitioner  against  Charles  A 
Janes  and  anothw  to  obtain  the  custody  of 
Lyman  H.  Janes.  Affirmed. 

Argued  before  GARPENTEB,  GRANT, 
BLAIR,  MONTGOMBRY.  and  08TBAN- 
DBB,  JJ. 

Fred  R.  Bverett  (Dooling  &  Eelley,  of 
coonsel),  for  appellant  A.  G.  Shei>ard 
(Watson  &  Chapman,  of  connati),  for  aj^ 
pelleee. 

MONTOOMEBT.  J.  This  U  certiorari 
to  review  the  dedslon  of  the  drcult  Judge 
dismissing  a  writ  of  habeas  corpus,  sued 
out  by  the  petitioner  and  plaintiff  in  error 
to  obtain  custody  of  Lyman  H.  Janes,  who 
is  alleged  to  be  the  petitioner's  ward.  The 
petition  sets  out  the  proceedlnga  before  the 


probate  court  in  part  &om  which  It  appears 
that  a  petition  for  the  appointment  of  a 
special  guardian  was  made  on  December  14, 
1004,  and  that  the  same  day  an  order  appoint- 
ing a  special  guardian  was  entered  In  the 
following  terms:  "On  reading  and  filing 
the  petition,  duly  verified,  of  J.  Porter  Janes, 
praying,  for  reasons  therein  set  forth,  that 
William  Devereaux  may  be  appointed  special 
guardian  of  said  Lyman  H.  Janes,  to  collect, 
take  care  of,  preserve,  and  manage  said  es- 
tate until  a  general  guardian  can  be  appoint- 
ed, and  it  appearing  to  the  satisfaction  of 
the  court  that  said  estate  requires  imme- 
diately care  and  attention,  and  that  it  Is  nec- 
essary that  a  special  guardian  should  be 
appointed  for  the  purpose  aforesaid,  and 
that  said  William  Devereaux  Is  a  competent 
and  suitable  person  to  execute  said  trust, 
it  is  therefore  ordered  that  said  William 
Devereaux  he,  and  he  Is  hereby,  appointed 
special  gnardlau  of  said  Lyman  H.  Janes, 
with  fall  power  and  authority  to  collect, 
take  care  of,  preserve,  and  manage  said  es- 
tate, under  the  order  and  direction  of  the 
court,  until  a  general  guardian  shall  be  ap- 
pointed or  until  discharged  by  said  court" 

The  qnestl(w  presented  at  the  outset  Is 
whether  ttiere  was  Jurisdiction  to  make  the 
order.  If  there  was  not  Jurisdiction,  the  or- 
der cannot  confer  any  rights  upon  petitioner. 
Partello  v.  Holton,  79  Mldt  872,  44  N.  W. 
610.  It  Is  urged  by  petitioner  that  there 
is  a  presumption  that  the  necessary  steps 
were  taken  to  give  Jurisdiction.  The  statute 
(Comp.  Laws,  }  8710)  anthorlzes  an  appoint- 
ment of  a  special  guardian  by  the  probate 
Judge  "upon  such  notice  as  he  shall  direct" 
Whatever  the  presumption  may  be  In  case 
the  record  falls  to  show  the  fact  we  think 
It  would  be  doing  violence  to  the  redtatlons 
of  this  order  to  say  either  that  there  was 
notice  or  that  the  record  is  silent  on  the  snh 
Ject  The  order  was  made  on  the  same  day 
that  the  petition  was  filed,  and,  more  than 
this,  the  order  recites  that  the  order  was 
made  "on  reading  and  filing  the  petition." 
This  language  fairly  imports  that  simul- 
taneously with  the  filing  of  the  paper  which 
put  the  court  In  motion  the  order  appoint- 
ing a  spedal  guardian  was  made,  thus  neg- 
ativing any  presumption  of  notice  which 
might  otherwise  arise. 

The  order  of  the  circuit  judge  la  affirmed. 


MEACHAM  T.  BLABSS  et  al. 
(Supreme  Court  of  Michigan.   Sept  19,  1005.) 

1.  Vendob  ard  Puschasbb— Rbcobd— NoncB 
—Bora  Fidb  Fubchasebb. 

The  record  of  deeds  not  In  the  chain 
title  of  bona  fide  pnrdiaaers  for  value  is  not 

notice  to  them. 

2.  Deeds  —  CoKSTBtTcnon  —  Estatb  Ooir- 

VEYED. 

Where  the  grautlng  danse  of  a  deed  con- 
veyed the  lands  to  M.  'during  her  lif&  grantee, 
and  to  her  heirs  and  aasigna,  tonver,*  and  the 


Digitized  by 


680 


IM  N0BTHWB8TBBN  BBPOBTSa 


(Mlcb. 


faabendatn  confinned  the  same  to  M.,  and  to  her 
heirs  and  assigns,  In  fee  simple,  forever,  It  con- 
veyed a  fee  to  M.  and  her  heirs. 

[Ed.  Note.--For  cases  in  point,  see  Tol.  16, 
Cent  Vlg.  Deeds.  U  207-278.  4443 

Appeal  from  Circuit  Courts  Washtenaw 
CouDty,  In  Chancery;  Bdward  D.  Kinney 
Jndge. 

Bill  by  William  Pitt  Meacham  against 
Robert  BlaesB  and  ottaen.  From  a  decree 
Id  favor  of  defendants,  onuplalnant  appeals. 

Affirmed. 

Argned  before  CARPBNTER,  McAIiVAT, 
GRANT.  MONTGOMBBX,  and  OSTBAND- 
BB,  JJ. 

Cavanangh  &  Wedemeyer  (Thomas  A. 
Bogle  and  Jay  F.  Lyon,  of  connsel),  for  ap- 
pellant John  F.  Lawrenc*  and  Arthur 
Brown,  tor  appellees. 

UONTGOUBBY.  J.  In  18M  John  Oeddai 
was  the  owner  of  a  larce  tract  of  land  In 
WaBbtenaw  county.  On  tlie  Bth  of  May  In 
that  year  be  conveyed  to  his  daughter,  Pru- 
dence Meacham,  the  80-acre  parcel  which  Is 
the  subject-matter  of  this  suit  by  a  convey- 
ance the  material  parts  of  which  read  as 
follows:  "Enow  all  men  by  these  presents, 
that  I.  John  Oeddes,  of  Lodl,  In  the  county 
of  Washtenaw,  and  atate  of  Bfldilgan,  gran- 
tor,  toe  and  In  cmislderation  of  tbo  sum  of 
sixteen  hundred  dollars  (91.600)  to  blm  in 
hand  now  bere  duly  paid,  the  recdpt  where- 
of Is  hereby  acknowledged,  hare  granted, 
bargained,  sold,  and  released,  and  by  these 
presents  do  grant,  bargain,  sell,  release,  and 
convey,  nnto  Prudence  Markham,  during  ha 
life,  grantee,  and  to  her  heirs  and  assigns, 
forever."  Here  follows  the  description.  The 
habendum  and  covenants  are  as  follows: 
"To  bare  and  to  hold  the  same  nnto  the  said 
grantee.  Prudence  Meacham,  and  her  heirs 
and  assigns,  In  fee  simple,  forever.  And 
the  said  John  Oeddes,  for  himself  and  his 
heirs,  executors,  and  administrators,  do  here- 
by covenant  and  agree  with  the  said  grantee, 
and  her  heira  and  assigns,  that  I  am  seised 
of  a  good,  sure,  perfect,  and  indefeasible 
estate  of  inheritance  In  fee  simple  in  the 
premises  and  every  part  thereof,  and  that  I 
have  full  right  and  power  to  sell  and  con- 
vey the  same  in  fee  simple  absolute,  and  that 
the  same  are  free  and  clear  from  any  Incum- 
brances whatever ;  that  the  said  grantee 
and  her  heirs  and  assigns  may  forever  here- 
after have,  hold,  enjoy,  and  possess  the  same 
wltboat  any  suit,  molestation,  or  interruption 
by  any  person  whatever  lawfully  claiming 
any  right  therein ;  and  that  I  and  my  heirs, 
executors,  and  administrators  will  warrant 
and  defend  the  premises  and  ev^  part 
thereof  unto  the  said  grantee,  and  her  heirs 
and  assigns,  forever."  In  1856,  Urban  D. 
Meacham  and  his  wife.  Prudence  Meacham, 
conreysd  th«  land  In  qnestion  by  warranty 


deed  to  August  Wiedemann,  who  In  turn 
quitclaimed  the  land  to  Leopold  Blaess  in 
April,  1857.  It  appears  that  Wiedemann 
was  acting  as  agent  for  Blaess  in  making 
the  purchase:  Blaess  occupied  the  land  un- 
til his  death,  and  defendants  are  bis  h^rs. 
Complainant  Is  the  sole  ta^  <^  Prudence 
Meacham,  who  died  In  190a. 

This  bill  is  filed  against  the  beirs  of  Leo- 
pold Blaess  to  reform  the  deed  of  May  5, 
1854,  and  asking  a  determination  that  the 
deed  conveyed  a  life  estate  only  to  Prudence 
Meacham,  with  remainder  to  ber  heirs.  The 
bill  avors  that  a  mistake  was  made  In 
the  pr^Miration  of  the  deed  by  omitting 
from  the  granting  clause,  after  the  words 
"during  her  life,"  the  words  "then  to  her 
children,  forevw,"  and  also  a  mistake  in 
omitting,  after  the  words  "Prudence  Meach- 
am" in  the  habendum  clause,  the  words 
"and  her  cbildr«ai  in  fee  simply  forerer."  It 
is  conceded  that  tbe  name  "Markbam"  was 
erroneously  written  In  place  of  "Meaebam" 
In  tbe  granting  clause,  and  both  parties  have 
aiteumed  voy  ivt^Mrly  fbat  the  case  sboald 
be  treated  as  though  this  name  had  been 
properly  writtoi  in  the  deed.  Testimony  was 
offered  to  Abow  tbe  imrpose  of  John  Oeddes 
to  convey  to  his  children,  Including  Prudence, 
only  ft  life  estate^  leaving  ttie  fee  to  tbe 
grandcbildm.  To  support  this  daim  deeds 
to  other  cbUdrm  made  at  about  tbe  same 
time  were  offered.  We  agree  witb  tbe  con- 
clusion of  tbe  circuit  Judge  that  this  line  of 
testimony  was  not  admissible  to  defeat  ttie 
title  of  these  defendants.  Tbe  defenduits' 
ancestors,  it  Is  fair  to  Infer  from  tbe  testi- 
mony, were  good-faith  purchasers.  The  rec- 
ord of  deeds  not  In  tbelr  chain  of  title  was  no 
notice  to  than. 

The  case  must  turn  upon  a  construction  of 
this  deed.  Tbe  circuit  Jndge  stated  bis  views 
as  follows :  "The  granting  clause  of  this  deed 
conveys  tbe  lands  to  'Prudence  Meacham. 
during  her  life,  grantee,  and  to  her  heirs  and 
assigns,  forever,'  and  tbe  habendum  clause 
confirmed  tbe  same  to  'Prudence  Meacham, 
and  to  her  heirs  and  assigns,  in  fee  simple, 
forever.'  It  has  frequently  been  held  that, 
when  tbe  granting  clause  was  uncertain  or  In' 
definite,  tbe  hat>endum  clause  might  explain 
and  define  the  same.  There  is  doubt  and 
confusion  in  the  granting  clause  of  this  deed, 
but  the  language  of  the  habendum  is  clear 
and  certain,  and  leaves  no  doubt  that  an  es- 
tate in  fee  simple  was  conveyed.  It  is  not  In 
contradiction  or  repugnant  to  the  premises, 
but  seems  to  explain  and  define  the  scope  and 
meaning  of  the  deed"  We  agree  with  these 
concluBlons.  If  the  granting  clause  of  this 
deed  be  considered  apart  from  the  faabendnni, 
it  would  be  difficult  to  hold  that  the  word 
"heirs"  should  be  considered  as  int^ded  as  a 
word  of  purchase.  It  is  coupled  with  the 
word  "assigns,"  and  In  this  connection  would 
be  construed  as  meaning  persons  who  would 
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take  from  or  through  Prudence  Meacham. 
But,  when  the  words  of  the  habendum  are 
Gonaldered.  the  meaning  la  made  clear. 

It  la  senerally  held  that;  whUe  tbo  haben- 
dum may  not  limit  or  restrict  the  estate 
granted  In  the  premleee,  it  may  define  what 
was  uncertain.  It  is  also  stated  that  a  grant 
of  a  life  estate  may  by  the  habendum  be  en- 
larged to  a  fbe  simple.  See  Co.  Utt  299a; 
2  Banders,  Usee  &  Tmste  (4th  Bd.)  p.  818; 
Brewster  on  Oonveyandng,  |  181,  and  casea 
dted.  In  Bines  v.  Mansfield,  96  Ma  894,  9 
8.  W.  798,  the  granting  clause  of  a  deed  was 
to  "M.,  his  children  and  assl^u,"  and  flie  ha- 
bendum and  warrant  were  to  "M.,  his  heirs 
and  assigns."  It  was  held  that  the  word 
"children"  was  used  In  the  granting  clause 
in  the  sense  of  **heirs,"  and  that  M.  totA  an 
estate  in  fee.  It  Is  dear  that  this  Is  glTlng 
greater  force  to  the  habendum  than  we  have 
given  to  the  one  under  consideration. 

We  are  satlsfled  with  the  result  reached  by 
tbB  eircnlt  Judge,  and  the  decree  dismissing 
the  complainant's  bill  is  affirmed. 


OAHBT  V.  LEONARD. 
(Supreme  Court  ui  Michigan.   Sept  10,  1906.) 
Bbtoppbl  —  AnAHDomutNT  or  Gomaun  — 

BVIDBNCI. 

Wliere  the  owner  of  certain  land  sold  and 
agreed  to  deliver  to  a  mill  erected  bj  defendant 
and  another  all  the  timber  thereon  suitable  ei- 
tiier  for  ties  or  Bhingles  at  Bpecilied  prices,  and 
thereafter,  on  a  sale  of  the  land,  defendant  re- 
lieved the  vendor  from  jwrsonal  liabill^  under 
the  cratract  br  an  oral  agreement  with  the  v^- 
dee,  intending  to  Bubstltute  the  personal  lia- 
bilitr  of  the  latter,  who  had  full  notice  of  the 
contract  and  assumed  its  performance,  and  who 
thereafter  sold  all  hla  Interest  In  the  land  and 
timber  to  complainant,  whose  agent  also  had 
actual  notice  of  the  contract,  defendant,  being 
in  actual  posMfision  of  the  niill  located  on  the 
land  and  insisting  on  bis  rights,  was  not  estop- 
ped to  deny  that  the  contract  had  not  been 
surrendered  w  abandoned. 

Appeal  from  Circuit  Court,  Mackinac  Coun- 
ty, in  Chancery ;  Frank  Shepherd,  Judge. 

Action  by  Henry  W.  Carey  against  John 
D.  Leonard.  From  a  Judgment  in  favor  of 
defendant,  complainant  appeals.  Affirmed. 

Argued  before  McALVAT.  BLAIR,  MONT- 
OOMEBY,  OSTBANDBB,  and  HOOESB, 
JJ. 

Henry  Hoffman,  for  appellant  James  J. 
Brown  (Holden  ft  Holdoi,  of  oonnsel),  for 
appellea 

BLAIR,  J.  On  or  about  July  10;  1902,  the 
defendant,  Leonard,  tt^etber  with  Lather  J. 
Hull  and  Jesse  Bradley,  formed  a  copartner- 
ihlp,  known  as  the  Hull  ft  Leonard  Mann- 
futorlng  ConqHiny,  for  the  aole  purpose  of 
manntectnrlng  shingles  and  ties  at  F^ma, 
In  Blacfclnac  county,  under  a  contract  of 
even  date  with  Wm.  J.  Ross,  whorel^  the 
aald  Boas  sold  and  agreed  to  deliver  **to  tin 


mill  of  the  secwd  party,  which  Is  to  be  here- 
after erected  by  said  second  party  i^n  a 
portion  of  the  land  of  said  flrat  parly  19011 
which  the  timber  covered  by  this  contract 
Is  located,  all  the  cedar  timber,  suitable 
either  for  ties  or  shingles,  standing  or  lying 
on  land  owned  and  controlled  by  said  first 
party.  In  township  forty-three  north,  range 
five  west,  and  consisting  of  about  five  thons- 
and  acres,  as  claimed  by  said  first  party,  for 
the  following  prices,  to  wit:  Seventeen 
cents  pa  tie  for  all  standard  railroad  ties, 
and  ninety  oente  per  thousand  for  the  first 
two  grades  ot  shingles  manufactured  out  of 
said  tlmbor.  Said  timber  to  be  delivered  by 
said  first  party  on  skids  at  mill  of  said  second 
par^,  or.  In  case  vat  is  built  at  said  mill,  It 
Is  to  be  delivered  In  said  vat"  Said  Ross  al- 
so agreed  to  lease  to  second  partiea  not  more 
ttutn  20  scree  for  a  mill  site^  and  second  par- 
ties agreed  to  erect  a  mill  of  a  capacity  of 
not  less  than  10,000,000  shingles  per  year 
and  have  the  same  In  operation  by  November 
1,  1002,  at  which  time  Ross  agreed  to  com- 
mence delivering  timber,  and  to  "continue  to 
deliver  timber  from  day  to  day  at  said  mill 
In  sufficient  quantities  to  ke^  said  mill  in 
full  operation  until  such  time  as  the  whole  of 
said  timber  covered  by  this  contract  shall 
have  been  manufactured  by  said  second  party 
into  either  shingles  or  ties.  It  is  further  under- 
stood and  agreed  by  the  partiea  hereto  that  In- 
case said  first  party,  his  grantees,  heirs,  or  as- 
signs, shall  for  any  reason  fall  to  deliver 
said  timber  at  the  mill  of  said  second  party 
as  required  by  the  terms  of  this  agreement, 
then  said  second  party  may  enter  upon  said 
lands,  cut  said  timber,  and  haul  the  same  to 
their  mill,  and  in  that  event  shall  pay  as  full 
compensation  for  said  timber  so  cut  and 
hauled  by  said  second  party,  the  sum  of 
seven  cents  for  each  and  every  tie,"  etc  It 
Is  also  further  understood  and  agreed  by  the 
parties  hereto  that  if  said  second  party  shall 
fail  to  carry  out  this  agreement  on  Ite  part, 
without  any  fault  of  said  first  party,  by  cut- 
ting at  least  ten  million  shingles  per  year, 
they  will  sell  said  mill  to  said  first  party  for 
a  reasonable  compensation,  and  will  release 
said  first  party  from  any  liability  to  delivw 
any  further  timber  under  this  agreeDoent** 
Thereafter  said  copartnership  constructed 
provided  In  said  contract  and  the  same  was 
and  erected  a  shingle  and  tie  mill  ot  Palms,  as 
ready  for  operation  In  December,  1902. 
About  November  1,  190!^  Jesse  Bradl^ 
sold  out  his  intereste  In  said  copartnavhlp 
to  his  partner^  Luther  J.  Hull  and  John  D. 
Leonard,  who  conducted  the  business  there- 
after. Said  Ross  delivered  the  said  timber, 
as  provided  In  said  contract,  at  said  mill, 
firom  the  time  It  commenced  opmitlons  in 
December  to  January  7,  1908,  when  he  sold 
all  his  timber  and  lands  In  township  43  north, 
of  range  5  west,  Michigan,  and  being  the 
same  lands  and  timber  covered  by  the  oon- 
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tract  with  Hull  &  Leonard  Manufactor- 
Ing  Company,  to  Char  lee  D.  Miller,  of 
Yassar,  Mich.,  and  thereafter  said  Miller 
stocked  said  mill  until  about  the  7tb  of 
January,  1904,  when  be  ceased  to  furnlab  any 
more  timber  to  said  mil).  On  December  1, 
1003,  Charles  D.  Miller  sold  all  bU  interests 
in  said  lands  and  timber  to  the  complainant, 
Henry  W.  Carey.  On  or  about  January  17, 
1904,  the  mill  was  shut  down,  and  Hull  la- 
formed  Leonard  that  he  would  have  nothing 
more  to  do  with  the  business,  and  soon  there- 
sfter  moved  away  from  Palms.  On  or  about 
February  6,  1904,  the  defendant,  Leonard, 
entered  upon  the  lands  covered  by  the  con- 
tract and  proceeded  to  cut  the  timber  with 
which  to  stock  the  mill,  having  first  notified 
Mr.  MUler  and  Mr.  Car^  to  (umlsb  the 
Umbo:  under  the  contract  Thereupon  com- 
plainant, Carey,  filed  the  bill  of  complaint  In 
this  suit,  praying  tor  an  Injunction  to  re- 
strain the  alleged  continuing  trespasses  of 
said  defendant  A  preliminary  Injunction 
was  granted  by  the  court,  but  upon  hearing 
the  cause  in  open  court  a  decree  was  entered 
dismissing  the  bill.  From  this  decree  the 
complainant  appeals  to  this  court 

The  complainant^B  suit  is  substantially 
predicated  upon  the  auction  that  the  Hull 
&  Leonard  Manufacturing  Company  by  mu- 
tual agreemoit  or  miderstandlng  with  Boss 
and  Miller  surrendered  or  abandoned  tbetr 
contract  with  Boss  upon  the  sale  by  Ross  to 
Miller,  and  that  thereafter  the  firm  was  oper- 
ating under  a  new  parol  arrangement  with 
Miller.  We  agree  with  the  circuit  Judge  that 
this  essential  element  of  complainant's  case 
is  not  sustained  by  the  proofs.  We  are 
satisfied,  after  a  earful  consideration  of  the 
testimony,  that  the  company  never  intended 
to  nor  did  release  its  interest  in  the  timber 
and  lands  under  Its  contract,  but  that  all  it 
attempted  to  do  was  to  release  the  personal 
liability  of  Mr.  Ross  under  the  contract  and 
substitute  therefor  the  personal  liability  of 
Mr.  Miller.  Mr.  Miller  had  full  notice  of 
this  contract  and  assumed  Its  performance. 
If  the  verbal  agreement  to  assume  perform- 
ance of  the  contract,  followed  by  actual 
performance  for  a  year,  was  void  under  the 
statute  of  frauds,  so  also  was  the  allied  ver- 
bal agreement  on  the  part  of  the  company 
to  surrender  its  contract  and  the  verbal 
agreement  cannot  be  held  valid  as  to  the  sur- 
render and  invalid  as  to  the  assumption.  In 
consideration  of  which  the  agreement  to  re- 
lease was  made.  Mr.  Barker,  who  represent- 
-ed  Mr.  Carey  In  tbe  purchase  from  MlUer, 
■bad  actual  notice  of  the  contract ;  the  defen- 
dant Leonard  was  in  actual  possession  of  the 
mill  proper^,  insisting  upon  bis  rights;  and 
we  find  nothing  in  the  transactions  disclosed 
by  the  record  to  estop  him  from  asserting  his 
rights  under  the  contract 

The  decree  Is  affirmed,  with  eosts  to  de- 
fendant 


KUPFIDR  at  aL  T.  inOHIGAN  OLOTHINO 
GO. 

(Supreme  Ooort  of  UlehlgaB.  Sept  19.  190B.) 

1.  SiXBs— BrracT  of  Qualitt— Bbfubs. 

Where,  as  part  of  the  correspondence  be- 
tween buyer  and  sellers  with  reference  to  de- 
fects in  tbe  qaality  of  certain  goods  sold,  the 
seller  stated  that  tbey  were  at  all  times  willing 
to  take  back  any  unsatisfactory  gooda^  if  tbey 
were  In  the  same  oimdiUoa  tliat  they  were  de- 
livered, such  offer  only  entitled  the  buyer  to 
return  goods  which  were  unsatisfactory  and 
were  rejected  by  the  buyer  for  reasonable  caose. 

2.  Samb— Sub  bt  Savflk. 

Where  certain  corduroys  tu  controversy 
were  ordered  by  samples,  and  the  sellers  filled 
the  order  with  goods  equal  to  the  samples,  the 
buyer  was  not  entitled  to  reject  the  same  be- 
cause of  alleged  defects  In  the  quality. 

[Sd.  Note^ — For  cases  In  point,  see  ToL  48; 
dent  Dig.  Sales,  I  400.] 

8.  Sauk— QuALiTT  or  Othxb  Goods. 

lu  an  action  for  the  price  of  goods  sold 
by  sample,  it  was  error  for  tbe  court  to  permit 
the  jut?  to  determine  the  qaality  of  the  goods 
returned  from  that  Invoioe  for  defect  in  quality 
from  testimony  as  to  the  qualitv  of  other  goods, 
where  there  was  no  basis  in  toe  evidence  that 
"such  other  goods"  were  similar  fai  qoall^  to 
the  goods  returned. 

4.  Saub— iNSEXonon— Satisfaotioi*. 

An  agreement  that  goods  sold  shall  prova 
satisfactory  necessarily  implies  a  reasooably 
prompt  inspection  on  the  iwrt  of  tbe  boyw, 
where  no  period  of  time  is  specified. 

[Ed.  Note. — For  cases  In  point  sea  ToL  48. 
Cent  Dig.  Sales,  I  814.] 

5.  Savb— RBnonoH— BuBomr  or  Fioof. 

Where  goods  were  sold  under  an  agreement 

that  tbey  should  prove  satisfactory,  the  burden 
is  on  the  buyer  to  show  that  goods  rejected 
were  legally  unsatiafactory. 
6b  Same— RviDKNOB. 

On  an  Issue  as  to  a  defect  In  quality  of 
goods  sold  under  an  agreement  that  they  should 
be  satisfactory,  the  buyer  could  not  establish 
his  right  to  refuse  acceptance  bj  merely  show- 
ing that  other  goods  received  under  simUar 
orders  were  unsatisfactory. 
7.  Saice  —  Retubh  —  SnBSBQusnr    Acts  of 

OWNEBBHIF. 

Where,  after  a  buyer  returned  goods  sold 
as  unsatisfactory,  and  notified  the  seller  that 
the  goods  were  refused  and  were  at  the  seller's 
risk,  the  buyer  again  ordered  the  railroad  com- 
pany holding  the  goods  to  return  them  to  it, 
such  direction  constituted  an  acceptance  of  the 
goods- 
Error  to  (Srenlt  Oonrt,  Ionia  Oonnty: 
Frank  D.  M.  Davis,  Judge. 

Action  by  Henry  Kupfer  and  others 
against  the  Michigan  Clothing  Ocnapany. 
From  a  Jodgmmt  In  favor  ot  defendant 
plaintiffs  bring  error.  Reversed. 

Argued  before  MOORE.  O.  J.,  and  McAL- 
TAT.  BLAIR,  OSFaANDBB,  and  HOOKER. 
JJ. 

Knappen,  EHelnhans  &  Knappen,  for  ap- 
pellants. B.  a.  Hawley,  for  an>ellee> 

BLAIR,  J.  Plaintiffs  are  dealers  In  cor 
dnroys,  and  this  action  was  brought  to  re- 
cover for  certain  corduroys  sold  to  defend- 
ant under  a  contract  entered  Into  by  oorre- 
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spondence.  On  December  1.  1899,  one  Costo^ 
ma,  a  saleBman  of  plalntlfls  sent  to  defendant 
a  fnll  list  of  samples  of  corduroys;  each 
sample  being  nombered  to  denote  Its 
qnatlty.  All  orders  thereafter  gtven  by  de- 
fendant were  by  such  numbers.  On  De- 
c^ber  28,  1899,  defendant  sent  In  an  order 
for  some  12.000  yards,  whlcb  was  not  ac- 
cepted In  terms  on  acconnt  of  the  times 
specified  for  dellTerles.  After  some  further 
correspondence,  defendant  soon  after,  Jan- 
uary 22d,  sent  In  an  order  as  follows :  "Ton 
can  ship  us  2  pes.  of  the  Mo.  920.  Wlsb 
you  would  send  some  No.  940  at  once,  too." 
This  order  was  filled,  and  nine  further  In- 
voices were  afterwards  shipped  to  defend- 
ant All  inrolces,  up  to  and  Including  the 
one  of  April  16th,  were  paid.  The  InTolcet 
of  June  nth  and  July  27th  were  returned 
and  accepted  by  plaintlfFs.  The  Invoices  o< 
May  1st,  12th  and  18th,  and  June  19th,  were 
returned  by  defendant  PlalntUfs  refused 
to  receive  them,  and  It  Is  for  their  price  un- 
der the  contract  that  this  action  is  brought 
Prior  to  January,  1900,  defendant  had  nev- 
er had  any  trouble  with  plalntlfFa*  goods. 
Dnrlng  Jannary  and  February  of  1900,  and 
snbeequent  months,  clothing  manufactured 
from  plaintiffs'  cloth  was  shipped  back  to 
defendant  by  Its  customers.  On  February 
8,  1900,  defendant  by  letter  called  plaintiffs' 
attention  to  that  fact  saying.  "We  have 
quite  a  few  complaints  on  No.  920  fabric. 
Should  this  be  so?"  On  February  10,  1900, 
plaintiffs  replied :  "As  far  as  we  know,  the 
920  quality  Is  fully  up  to  standard,  and 
we  are  selling  this  cloth  largely,  and  have 
never  had  any  complaints  regarding  them. 
We  can  not.  therefore,  understand  why 
those  delivered  to  you  should  not  have 
been  all  right"  On  March  S.  1900,  defend- 
'ant  wrote  to  the  plaintiffs  as  follows:  "We 
are  being  flooded  lately  with  complaints  re- 
garding corduroy  garments  made  from  your 
goods.  Until  the  past  sixty  days  we  never 
had  any  complaints  to  speak  of,  but  lately 
we  are  receiving  them  very  often.  We  In- 
cline to  the  opinion  that  they  are  Just.  We 
Inclose  yon  samples  of  the  letters,  and  also 
send  you  samples  of  garments  returned." 
On  February  28,  1900,  the  defendant  also 
wrote  the  plaintiffs  as  follows:  "Your 
goods  with  us  are  turning  out  In  bad  shape. 
We  Inclose  you  a  sample  batch  of  letters, 
and  send  you  by  express  a  sample  lot  of 
trousers.  Please  say  to  us  how  this  seems 
to  you."  At  the  time  of  sending  the  letters 
of  Fel»>nary  28tb  and  March  5th,  defendant 
Inclosed  sample  letters  from  retail  custom- 
ers, and  also  sent  by  express  samples  of 
garments  returned.  The  trouble  with  the 
corduroys  was  that  were  tender.  The 
most  of  the  goods  that  were  returned 
were  made  up  out  of  qualities  940,  900,  96S, 
960,  and  965.  On  May  28,  1900,  Beynirids 
&  Ca  returned  one  dozen  pants,  $40;  on 
July  Ist  Schmidt  &  Son  returned  eight  pair 
of  pants,  914;  on  July  18th,  U  Babercom 


returned  five  pair  of  pants,  flO;  on  Norem- 
ber  19th,  O.  A.  Thnrn  returned  two  dosen 
IMlrs  of  pants,  fOO.  On  acconnt  of  the  de- 
fective quality  of  plaintiffs'  cloth,  defendant 
lost  customers,  and  some  customers  deducted 
trom  the  amonnts  that  were  due  for  defect- 
Ire  goods  that  were  not  returned  at  all.  The 
garmenta  tliat  were  returned  had  been  man- 
ufactured out  of  tender  cloth,  and  were  of 
no  value,  and  were  of  the  better  grade  of 
goods,  from  940  to  966. 

On  March  7th  plaintiffs  wrote  defendant 
saying :  "Please  let  us  know  just  what  your 
claim  is,  giving.  If  possible,  piece  number 
of  the  pieces  from  which  the  damaged  gar- 
ments were  made,  and  we  will  submit  the 
same  to  the  mill."  On  March  10.  1900.  de- 
fendant replied  to  plaintiffs*  letter  of  the  7th 
Inst  as  follows:  "We  can't  give  the  piece 
numbers  from  whlcb  goods  were  cut 
Neither  do  we  know  how  many  goods  are 
out  that  will  be  returned  to  us.  We  can't 
cut  these  goods  if  they  are  going  to  turn  out 
in  this  way.  It  would  soon  ruin  our  trade 
completely.  The  only  way,  we  think,  to  be 
fair,  would  be  to  keep  a  record  of  the  goods 
on  which  we  have  to  make  an  allowance, 
either  submitting  to  you  the  garments  re- 
turned or  else  the  correspondence  to  you. 
While  It  Is  a  serious  matter  to  us,  we  think 
we  ought  to  be  made  right  for  actual  loss. 
We  have  got  to  have  cords  that  we  can  fully 
guaranty."  On  March  12th  plaintiffs  wrote 
to  defendant  as  follows: 

''Henry  Knpter  &  Oo.,  Importers,  etc. 
"All  claims  must  be  made  wltbln  five  days 
after  recdpt  of  goods.  Mo  claims  allow- 
ed aftw  goods  an  cnt  or  sponged. 

"March  12.  190a 
"Michigan  Clothing  Co..  Ionia,  Blicfa.— 
Oentlemen :  We  have  to  hand  your  tavor  of 
the  10th  iDst  and  contents  of  same  are  duly 
noted.  We  have  gone  Into  the  matter  ot  an 
allowance  on  the  corduroys,  which  yon  claim 
are  tender,  with  the  mill,  and  the  outcome  it 
that  they,  claiming  ttiat  the  goods  are  not 
tender  aud  are  fully  up  to  standard, 
will  make  no  allowance  whatever.  The 
main  cause  for  dlssatlBfactlon,  Judging  trom 
the  specimen  trousers  which  yon  sent  ns, 
seems  to  be  that  the  buttons  rip  out,  tearing 
the  corduroy  with  them.  The  three  pairs  ot 
trousers  which  show  this  give  every  evidence 
of  having  been  worn  a  long  time ;  but,  aside 
trom  this,  had  they  been  made  up  In  the 
manner  In  which  it  is  customary  to  have 
these,  1.  e.  with  a  cross  top  band,  we  do  not 
think  that  this  would  have  occurred.  As  to 
the  pair  In  which  the  seat  has  been  ripped, 
this  has  the  appearance  of  having  been  done 
with  the  wanton  Intent  of  tearing  it,  and 
there  Is  no  material,  and  especially  no  cor- 
duroy, which  will  not 'rip  after  once  being 
started.  In  the  manner  whlcb  this  certainly 
was.  The  920  quality  Is  a  cloth  made  out 
of  selected  three-ply  yam,  and  as  far  as 
strength  la  concerned  it  la  a^  strong  a  cot- 
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duroy  as  can  be  made,  and  aa  compared  with 
goods  of  which  Ton  sabmitted  a  sample,  and 
wblch  is  a  Tery  poorly  made  cloth,  onrs  la  a 
far  stronger  and  better  fabric.  In  conelnslon, 
we  will  add  that  the  mill  which  snpplies  onr 
cordnroy  la  the  very  best  In  this  country,  and 
none  other  can  produce  the  finished  goods 
which  they  turn  out,  and  as  every  piece  la 
carefully  tested  before  leaving  their  prem- 
ises, and  as  the  trade  has  accepted  thehr 
goods  as  standard,  no  complaints,  sa<^  as 
yon  have  made,  are  In  order,  and  we  can 
only  say  that  we  conaldar  your  custom- 
ers unreasonably  critical.  Very  req;»eetfully 
yours,  Henry  Enpf^  &  Oo. 

"P.  S.  Our  position  towards  yon  Is  the 
same  as  that  of  the  mill  towards  ounielves. 
It  Is  our  mle  to  make  no  allowance  after 
goods  are  cut.  unless  the  mill  in  turn  ln< 
demnifles  us.  and  we  give  warning  to  that 
effect  by  the  superscription  on  our  Mil  heads. 
Ton  state  that  you  mnst  have  corduroys 
that  yon  can  guaranty.  In  this  connecticHi. 
we  would  state  that  we  the  goods  upon 
their  merits  and  we  can  guaranty  nothing- 
This  Is  aa  liberal  a  scope  as  we  are  allowed, 
and  we  stond  quite  propared  to  cancel 
your  order  if  you  cannot  see  your  way  to 
accept  deUverles  on  Uila  basis,  and  which, 
we  may  remark,  is  (me  estebllshed  not  only 
ourselves,  but  by  all  others  who  handle 
ttie  class  of  goods  In  questl<n.  We  are  at 
all  times  perfectly  willing  to  take  back  any 
nnsatlsfactoTy  goods,  if  In  the  lame  con- 
dition that  we  delivered  them.** 

On  July  12th,  defendant  received  the  fol- 
lowing letter  from  a  custrauer: 

'X.  Habwouti  ft  Co., 
"Iferchant  Tailors  and  Gento'  Famlsblng 
Goods. 

"481  Main  Street 

"Fond  dn  Lac,  Wisconsin,  July  10,  1900. 

"Michigan  Clothing  Co.,  Ionia.  Mich.— 
Gentlemen:  We  have  returned  a  pair  of 
pants,  of  lot  4009.  This  la  the  fifth  pair 
which  was  returned  to  us  In  that  way.  We 
are  losing  trade  through  these  pants.  We 
have  five  pairs  of  pants  of  that  lot  on  hand 
yet  Please  let  us  know  whether  we  can 
return  them  or  not,  aa  we  do  not  care  to 
spoil  our  trade  on  account  of  these  pants. 
The  pair  we  return  to  you  were  only  worn 
four  days,  and  the  customer  wants  us  to  re- 
turn the  money  or  get  him  a  new  pair  of 
pants.  So  please  let  us  know  what  we 
should  do  with  them,  and  oblige.  Yours 
truly,  L.  Habercom  &  Co. 

"P.  8.  When  will  our  last  order  be  ship- 
ped?" 

Defendant's  manager,  Preston,  testified : 
"When  this  letter  of  Habercorn  came,  this 
thing  was  keeping  up,  and  I  called  the  su- 
perintendent down,  and  told  blm  not  to  un- 
pack the  last  two  shipments  we  bad  receiv- 
ed from  them — they  hadn't  been  unpacked 
yet — and  take  every  whole  piece  of  their 


bettN  grade  of  corduroy.  I  ordered  them 
to  return  evwything  we  had  unpacked  of 
every  whole  piece  of  goods  that  were  In 
original  packages  and  ship  them  by  fr^ht 
to  Henry  Enpfer  ft  Co.,  New  York.  Q. 
Do  you  remember  receiving  a  shipment 
that  was  srat  on  from  New  York  oa  June 
19th.  the  invoice  bears  date?  A.  Yes, 
those  had  never  been  unpacked.  They  were 
In  the  boxes  nailed  up  as  they  were  sent  by 
the  company.  Q.  What  was  done  with  these 
boxes  of  goods  by  you  7  A.  We  delivered 
them  to  the  Grand  Trunk  Railroad  Com- 
pany. Q.  Had  them  shipped  back?  A.  Yes, 
sir.  Q.  Do  you  remember  what  other  goods 
were  shipped  back  besides  that  shipment  of 
June  19th?  A.  I  could  tell  from  the  mem- 
orandum, I  guess.  Q.  Refreshing  your  rec- 
ollection by  the  use  of  that  memorandum, 
can  you  state  what  goods  were  shipped  ba(^? 
A.  One  piece  940  brown  corduroy,  aside  from 
the  940  brown  corduroy  that  was  in  the  ship- 
ment of  June  19th.  We  shipped  them  576 
yards.  Q.  You  say  040  drab.  A.  Yes. 
How  many  yards?  A.  76  yards.  Q.  What 
order  was  that  In?  Counsel  for  plalntiiT: 
What  date  was  that  returned?  A.  Be- 
turned  on  the  15th  of  July ;  received  by  ua 
on  Invoice  of  1st  day  of  May.  The  next  is 
950  drab  corduroy.  Defendant  shipped 
them  back  676  yards;  960  drab,  shipped 
158  yards,  two  pieces;  965  drab,  shipped 
them  153  yards,  two  pieces.  All  of  these 
were  whole  pieces ;  never  been  cut  or  touched ; 
wrappers  never  been  removed  by  defendant 
They  were  in  the  original  condition  they  had 
been  received.  Those  numbos  ot  yards 
specified  were  all  that  was  returned,  ex- 
cept the  shipment  of  Juds  19th,  which  was 
returned  in  fnlL  Those  were  out  of  other 
shipments.  They  are  folded  different  thaa 
most  goods,  they  come  folded  in  that  way 
and  over,  back  and  fOTth,  Just  like  that  (il- 
lustrating). Tb^  are  done  up  with  a 
string,  and  two  ribbons  run  lengthwise,  tboi 
a  paper  wrapped  around,  tbrai  acroBS,  run 
twice  or  three  times  around  them,  in  this 
way.  Attec  these  pieces  of  cwdnroy  are 
tied  with  riblxms.  then  paper  is  wrapped 
around  each  piece ;  then  they  are  tied  with  a 
heavy  cord.  Each  of  these  several  pieces 
of  corduroy  that  were  returned  by  ua  were 
wrapped  in  that  way  and  had  never  been 
opened  by  defendant  never  cut  D^eud- 
ant  had  some  of  these  goods  on  band  that 
had  been  cut  but  which  were  not  returned 
because  they  weren't  in  the  original  condition 
and  weren't  covered  by  their  offer  of  March 
12th.  Defendant  only  returned  Just  what 
were  In  the  original  condition  they  received 
them  in.  The  reason  or  cause  of  the  dis- 
satisfaction of  defendant  with  these  goods 
that  were  returned  was  they  werttit  giving 
satisfaction  to  their  trade.  Th^  w«e  ivov- 
Ing  tender.  Couldn't  sell  than  at  tb»  prices 
they  were  buying  them  at  and  sell  thou  out 
because  they  couldn't  guaranty  them.  They 
had  to  stend  behind  them,  as  those  letters 
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Indicated,  and  conld  not  use  tbem^  and  under 
tbe  offtt-  of  March  12tfa  retorned  them,  be- 
cause they  weren't  satisfactory. "  After  d^ 
fendant  returned  these  goods  on  July  15th, 
defendant  wrote  the  letter  of  July  IStb.  "Q. 
Anyhow,  yon  returned  them  to  the  city  of 
New  York?  A.  Tes,  air.  Q.  How  were  they 
addressed?  A.  Henry  Knpfer  &  Company, 
their  street  address,  81  Greene  street.  N.  T." 

The  letter  of  July  16th  was  as  follows: 
"Ionia,  Mich.,  7— 16— W.  H.  Kupfer  &  Co., 
New  Tork — Gentlemen:  We  are  obliged  to 
return  you  some  of  your  better  grades  of 
goods,  which  are  not  proving  satisfactory  to 
our  trade  at  the  prlceiL  We  regret  to  do  this, 
and  ask  you  to  charge  na  with  freight, 
Tonra,  T.  B.  Preston.** 

Among  others,  the  following  lattcn  panh 
ed  between  the  parties : 

"July  21,  1900. 

*^lchlgan  Clothing  Co.,  Ionia,  Mich.— 
Gentlemen :  We  today  received  a  notice  from 
the  Delaware,  Lack.  A  W.  B.  R.  that  a  lot 
of  font  cases  of  corduroya  had  arrived  con- 
signed to  ua,  and  that  If  not  removed  within 
24  hours  they  would  be  stored  at  the  risk  and 
expense  of  the  owner.  As  this  notice  pre- 
sumably concerns  you,  we  send  It  to  you. 
We  think  It  very  much  out  of  the  ordinary 
that  yon  should  venture  to  return  snch  a  lot 
of  goods  without  first  obtaining  our  consent 
and  without  giving  us  any  particulars. 
Yours  reepectfully,  H.  Kupfer  ft  Co. 

"P.  S.  The  goods  will  ranain  at  your  dis- 
posal." 

"Ionia.  Mich.,  7—24—1900.  H.  Kupfer  & 
Ool,  81  Greene  St,  New  York— Gentlemen : 
Yours  2l8t  Inst  Our  Mr.  Preston  left  yes- 
terday for  a  two  weeks'  trip  In  Colorado, 
and  as  he  has  charge  of  all  matters  connected 
with  your  house,  we  ask  you  to  kindly  take 
the  goods  representeJ  by  the  inclosed  notice 
out  of  storage  and  hold  for  us  till  he  returns, 
when  he  will  take  the  matter  up  with  you. 
Thanking  you  In  advance  for  your  kindness. 
Very  truly  yours,  Michigan  Clothing  Co., 
Benedict" 

"July  26,  1900.  Michigan  Clothing  Co., 
Ionia,  Mich.— Dear  Sirs:  Your  favor  7—24 
inat  is  rec'd.  The  goods  which  you  return- 
ed had  already  been  stored  and  it  Is  custom- 
ary to  charge  not  less  than  one  month  for 
any  lot  It  cannot  make  any  difference  to 
you  whether  they  are  left  or  not  during  the 
period  stated  as  Mr.  Preston's  absence.  Your 
risk  Is  in  ease  of  fire,  and  we  could  not  cover 
you  In  the  absence  of  any  memo,  or  Informa- 
tion as  to  the  value  of  tiie  contenta,  respect- 
ing which  we  have  not  the  least  Idea.  Re- 
spectfully. Henry  Kopfer  &  Co." 

"August  11,  1900. 

"Michigan  Clothing  Co.,  lonla,  Mich.— Gen- 
tlemen: We  return  check  received  In  youre 
of  the  9th  Inst.,  as  we  can  not  accept  any 
such  settlement  as  yon  Intend  with  it  Your 
refusal  to  take  any  notice  whatever  of  our  re- 
cent correspondence  regarding  your  nnjustl- 
flable  course  In  dnmplDg  open  ua  a  lot  of 


goods,  which  you  lutd  mdcred  and  rMelved 
about  tliree  moDtha  ago^  needs  no  comment, 
nor  will  yon  expect  ns  to  fill  any  more  fod- 
ders, If  we  are  oposed  to  the  rUk  of  almikw 
treatmoit  after  we  luTe  wcecoted  ttiem.  We 
regret  that  we  must  decline  to  take  back  the 
cordun^  repreaented  by  your  deduction  of 
^i06.06,  and  wbldi,  aa  bualneas  meUt  yon 
must  admit  to  be  an  arbitrary  action  on  your 
part  At  the  same  tlme^  we  expect  to  re- 
celre  the  full  amount  of  bills  due  by  return 
of  mail.  BespectfoUy,  H.  Kupfer  &  Co. 

"P.  8.  We  call  your  attention  to  the  fftct 
tbat  the  goods  returned  are  at  the  R.  B.  de- 
pot nerer  having  been  received  by  us.  We 
understand  tbat  they  charge  hl^  stwage 
rates." 

"lonla.  Mich.,  ft— IS— ^Oa  H.  Kopfer  & 
COn  N.  Y.— Gentlemen:  Tonra  11th  Inst 
In  Investigatton  of  matter,  we  fall  to  find 
lettM-  from  you  of  acceptance  of  ordw  or 
promisB  to  fill  sam&  Please  adUse  us  of 
the  date  of  such  letter.  We  were  of  the  opin- 
ion tbat  some  numbers  had  not  been  shipped 
at  all.  and  we  can  find  no  letter  of  ejplana- 
tion  of  why.  Without  going  Into  the  merits, 
we  should  think;  offhand,  if  you  tocA  liberty 
to  not  ship  part,  we  could  take  liberty  of 
returning  part  Would  that  be  right  or  nott 
Yours,  T.  B.  Preston." 

"New  York,  August  16,  1900.  Mr.  T.  a 
Preston,  Secretary  and  Treasurer  Michigan 
Clothing  Co.,  lonla,  Mich.— Dear  Sir:  Yours 
of  6—18  received.  After  you  hare  recetred 
and  accepted  ten  or  more  shipments  on  ac- 
count of  your  order,  It  Is  ratlier  late  to  quib- 
ble about  having  received  any  formal  confir- 
mation of  same.  Tou  certainly  do  not  need 
to  be  enllghtuied  on  the  weakness  of  such  a 
defense.  The  goods  in  eontrova*sy  were  in 
your  possession  some  three  mmiths,  and  yen 
cannot  In  lew  or  In  equity,  set  up  any  claim 
as  to  this.  If  yon  so  desire,  we  will  take 
them  out  of  storage  and  try  to  sell  them 
for  your  account  at  such  prices  as  yon  may 
limit  ^d  without  charging  you  more  than 
actual  cost  of  selling  for  this  service,  but  the 
only  condition  precedent  to  this  is  runl^ 
tance  In  full  for  all  overdue  bills,  and  at 
once.   Yours,  etc.  H.  Kupfer  &  Co." 

"lonla,  Mich..  9— 19— "OO.  H.  Kupfer  ft  Co., 
New  York — Gentlemen :  The  goods  contain- 
ed in  the  four  cases  of  corduroy  are  at  the 
Pere  Marquette  depot  at  lonla,  Mich.,  enb- 
Ject  to  your  order.  The  goods  contained  In 
the  same  are  the  goods  Invoiced  yon  as 
7 — 12,  $503.26,  and  the  shipment  made  by  yon 
6—19,  $494.76,  returned  on  arrival.  Check 
herewith  inclosed,  $112.88,  Is  the  cbedi  sent 
you  8 — ^9  to  balance  as  per  statement  Inclos- 
ed. Your  failure  to  fulfill  your  part  of  con- 
tract and  ship  goods  as  ordered  made  It  prop- 
er for  us  to  return  portion  of  goods  unsatis- 
factory to  us.  This  will  close  ell  correspond- 
ence on  our  part   Yours,  T.  B.  Preston." 

The  goods  in  question  were  ordered  badi 
to  lonla  through  the  Instrumentality  of  the 
defokdant,  by  the  following  order:  "lonla. 
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^11,  B.  Dawie:  Please  have  Bblpment 
fimr  cases  corAvtcf  tor  Enpfer  ft  Ocmipaiiy, 
New  Tork,  81  Oreoie  Street,  eorered  bj 
Ionia  to  Kew  Yorfc  Qnat  Eastern  Una,  blU 
on,  July  12,  retorned  to  Michigan  Clt^blng 
Company,  Ionia,  Mtriiigftn  i  hold  bill  of 
lading.  Hurry  plrase.  Wallace." 

Ur.  Preston  testified  as  to  the  examination 
of  the  returned  goods,  as^  follows:  "By  the 
Court:  Do  I  understand,  Ur.  Rreston.  that 
two  of  these  boxes  you  tqtened— -tiie  two  you 
sent  bade  were  <^»ened  sometUneT  A.  No^ 
sir;  they  wer^t  opened  at  alL  Q.  Two 
salt  ba(ft  without  <^»enlng7  A.  The  two 
sent  back  were  not  The  others  were  goods 
we  had  had  in  the  stomrnnn  maybe  80  days. 
Q.  Those  had  noTer  beoi  unpacked?  A.  Th^ 
badnt  beoi  takn  out  of  the  original  papers 
tbey  came  In.  niat  Is  all."  On  cross-exam* 
Inatlon  witness  testified  they  had  been 
taken  out  of  the  boxes.  The  goods  were  not 
examined  or  Inspected.  The  papers  had  nev- 
er been  taken  off  from  them.  "Q.  Whose 
duty  was  it?  A.  Nobody's.  We  took  the 
goods,  accepted  them,  and  never  examined 
them.  We  took  It  for  granted  tbey  were  all 
right  unless  something  developed  that  they 
were  not  Q.  It  would  be  your  duty.  If  any- 
body's? A.  I  was  too  busy  to  go  and  exam- 
ine every  case  or  piece  of  goods  that  came 
in,  test  it,  and  examine  It  to  see  whether  It 
was  all  right  or  not"  Witness  testified  that 
be  could  not  always  determine  In  regard  to 
tendH-nesB  by  an  examination  of  it.  For  in- 
stance, you  might  examine  the  end  of  a  piece 
that  would  be  all  right,  and  not  when  you  get 
into  the  middle  of  the  piece.  Ton  might  test 
it  every  time  one  of  these  little  ridges  comes. 
One  side  of  the  piece  might  be  perfectly  good, 
and  the  other  side  of  the  piece  not  In  an 
examination  one  might  strike  every  part  of 
the  piece  that  would  be  perfectly  good,  and 
omit  an  examlnatioD  of  that  part  of  a  piece 
that  would  be  tender.  Have  to  rely  upon  the 
representation  of  the  manufacturer  and  upon 
his  good  Intentions.  It  would  be  just  like 
an  examination  of  the  kernels  in  a  bushel 
of  corn  to  see  whether  they  were  good  or  not 
Witness  testified  that  his  attention  was  call- 
ed to  some  of  the  goods  returned.  He  ex- 
amined the  goods  Habercom  returned.  He 
remembers  particularly.  Some  of  those  he 
did  not  know.  "Q.  Did  yon  discover  from 
those  this  tendornees?  A  Just  take  and 
tear  it  right  down,  you  know.  Q.  That  could 
have  been  found  by  examining  It  in  the  piece? 
A.  It  would  have  been  found  very  easily,  if 
we  had  struck  the  locality  In  the  piece.  Ex- 
amine just  that  locality,  yes,  we  would  have 
found  it"  Tliat  the  <Hily  waj  at  testing 
cwdun^B  would  be  to  go  through  and  ex- 
amine every  yard  and  every  particle  of  the 
width  of  them ;  but  no  manufacturer  would 
do  that,  nor  could  do  It  They  have  to  de- 
pmA  upon  the  r^utatlon  of  the  people  that 
deliver  the  stuff  to  than. 

Dtfsidanf B  witness  Boiedlct  testified  that 


he  had  eiamlned  all  ot  flie  goods  retamed 
by  cnsttNBier^  and  that  ttioae  fliat  w«e  dam- 
aged  had  been  worn  a  day  or  two  and  goods 
proved  tmder.  No  rip  in  tibe  seams  at  all, 
but  in  the  goods  themselves.  They  proved 
tender  and  were  returned  for  tibat  reason, 
and  wore  good  for  nothing  only  rags ;  worth- 
less for  ctHnmocial  purposes.  By  taking  the 

 PC's  Iinnda,  you  conld  tctj 

easily  toll  that  the  textlfe  ot  the  goods  was 
fttnl^.  "Q.  That  could  have  beeh  deter- 
mined before  they  were  sent  out  by  your 
company?  A.  If  we  had  any  idea  that  the 
goods  wen  defective.  Q.  If  you  had  exam- 
ined the  doth,  it  would  have  shown,  wouldn't 
It?  A.  Not  unless  you  had  gone  at  It  par- 
ticularly to  find  out  sndi  a  thing.  Q.  I  say 
the  goods  that  had  never  been  used  at  all, 
simply  nude  up.  Ton  say  you  discovered 
some  faulty  conditlcm?  A  Same  condition 
as  to  those.  If  tbey  had  been  wwn  at  all, 
they  would  have  torn  them  the  same  as  those 
that  bad  beoi  worn.  Q.  The  goods,  when  they 
were  sent  away  fr<Hn  your  factory,  conld 
have  been  determined  the  same  way,  conldnt 
they?  A.  Oh,  hadn't  any  Idea  they  wwe  In 
that  condition  when  tbey  were  sent  out  Wa 
supposed  we  got  goods  up  to  the  sample  w* 
bought  Q.  In  order  to  test  corduroys,  to 
find  the  defects,  what  would  it  be  necessary 
to  do?  A.  The  wearing  quality  of  the  cor- 
duroy, texture  of  it  can  be  told  very  easily  by 
pulling  it  each  way,  with  the  weave  and 
against  it  Whetber  it  is  tender  or  not  can 
be  very  easily  told  in  that  way.  He  would 
have  to  go  over  each  pair  separately,  and 
each  part  of  the  pair,  In  order  to  ascertain 
tliat"  Wltoess  testifies  that  from  30  yards 
of  weave  a  dosen  pairs  of  pants  could  be  cut 
In  examining  a  piece  of  goods  of  that  kind, 
they  are  thrown  open  and  looked  over.  The 
sample  piece  that  defoidant  buys  of  is  sim- 
ply sometimes  a  email  piece  of  that  size; 
other  times  it  may  be  cat  long  csiough  to 
make  a  pair  of  pants,  two  yards  and  a  half. 
The  goods  Uiat  are  sent,  usually  defendant 
opened  the  goods,  but  did  not  make  a  minute 
examination  or  investigation  of  the  goods, 
and  have  them  tested.  Sample  test  Is  all 
right  Have  to  suppose  It  is  to  same  con- 
dition. If  there  were  black  and  white  streaks 
across  it,  they  would  notice  that  but  not  the 
wearing  qualities  of  it  at  all.  Do  not  sx- 
amtoe  goods  as  to  tenderness  at  all. 

The  court  Instructed  the  jury  correctly,  as 
we  think,  "that  by  tb^  letter  of  March  12, 
1900,  the  platotlCEs  granted  to  flu  defuidant 
the  privilege  to  retuni  any  unsatlsfaetoiT 
goods,  if  in  the  same  condition  as  they  were 
when  the  pialntUSs  delivwed  them,**  and 
further  ctwrectly  instructed  them  "that  the 
defendant  could  not  arbitrarily  detmnlne 
that  tlw  goods  were  unsatlsfactwy  and  re- 
Jeet  Hian  or  return  them  without  smne  valid 
and  sufficient  reascm.  but  that  In  order  to  au- 
thorise the  defendant  In  rejecting  or  rtfurn- 
ing  siKh  goods  it  would  be  necessary  tor  the 
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defendant  to  satUCr  yon  that  tliere  was  soma 
reaaonable  baala  and  ground  for  his  actixHi 
In  returning  such  goods."  We  think,  how- 
ever, that  the  court  waa  In  wror  in  Inatmct- 
Ing  the  Jury  that  there  waa  any  erldeoce  be- 
fore them  from  whidi  they  would  be  Jnstlfled 
in  finding  that  there  waa  any  reasonable 
basla  for  the  defendants  actkm.  Mr.  Prea- 
ton  teatifled  tiiat  "thla  sale  waa  wiginally  a 
sale  by  samples.  The  sale  was  originally 
samples  of  goods.  The  samples  came  by  ex- 
press.  Witness  had  tiiem  In  mind  at  the 
time  he  gare  the  order  of  December  28th— 
fb»  samples  that  Costoma  aent  them;  that 
be  examined  them  and  knew  what  they  were 
fairly  wdL**  Bach  aabseqnent  order  waa 
given  by  reference  to  the  nomber  of  these 
aamplea,  and  If  the  plalntUb  filled  the  order 
with  goods  which  were  iv  to  the  standard 
of  the  sanq;>les  it  was  Oie  l^al  duty  of  the 
defendant  tn  be  satisfied.  Schlleaa  t.  Olty 
of  Grand  Baplds,  131  Mich.  B2,  90  N.  W.  m 
"Tbat  which  the  law  will  say  a  contracting 
party  ought  In  reason  to  be  satisfled  with, 
that  the  law  will  say  he  is  satisfled  with." 
Duplex  G&  T.  Garden,  101  N.  Y.  387,  4  N.  B. 
740,  64  Am.  Bep.  709. 

PlalnUfla  gave  erldence  tending  to  show 
that  the  porttcolar  goods  returned  were  well 
op  to  the  standard  of  the  aamplea.  Defend- 
and  nerer  had  even  looked  at  them,  knew 
nothing  about  them,  and  gave  no  evidence  as 
to  thelc  Quallly  whatever.  The  court  per- 
mltted  the  jury  to  determine  tb»  quality  of 
the  goods  returned  entirely  from  the  testi- 
mony as  to  other  goods,  charging  than  as 
ftdlowB  intUa  regard:  "If  you  find  that  the 
dtfendant  waa  having  trouble  with  sales  of 
goods  manufactured  from  grades  of  owdnroy 
famished  by  plalntlfla,  and  which  grades 
wwe  similar  in  number  and  quality  to  the 
grades  rstnnwd  to  plaintUfs,  and  that  such 
trouble  with  audi  aalee  to  cuatcmera  waa 
occasioned  by  the  tender  and  defective  qual- 
ity of  audi  grades  of  corduroys  and  by  sudi 
ctaduroya  w>t  being  up  to  sample,  or  waa  oc- 
casioned becauae  of  the  defendant's  loaing 
trade  and  customers  without  guar  ao  tying  the 
quails  of  the  manufactured  artlclea,  and 
that  the  quall^  <rf  the  doth  furnished  by  the 
plainUfla  was  ot  that  duractw  that  the  de- 
fendant could  not  give  auch  guaranty,  then 
the  defendant  hod  valid  reoscm  fbr  r«]ectlng 
such  cordun^s  and  returning  them  to  the 
plaintiffs,  if  Bodi  goods  were  In  tliA  same 
condition  as  whoi  they  were  delivered,  pro- 
vided such  goods  were  returned  to  the  plaln- 
tUBi  wltUn  a  reoaonable  tima"  There  was 
no  baala  famished  by  the  evidence  from 
wbidbi  the  Jury  could  determine  that  the 
goods  defmdant  had  trouble  wltii  were  simi- 
lar in  quality  tn  the  goods  returned  to  plain- 
tuts.  An  agreement  that  goods  sold  shall 
prove  satMactory  necessarily  Implies  a  rea- 
sonably priHnpt  inspection  where  no  period 
of  time  Is  specified,  and  If  the  vendee  refuses 
the  goods  he  must  be  prepared  to  show  that 
the  goods  rejected  were  legally  unsatisfac- 


tory. He  cannot  establish  his  right  to  refuse 
acc^tanoe  by  showing  merely  that  otbex 
goods  received  under  similar  orders  were  un- 
satisfactory. McFadden  v.  Wethecbeeh  08 
Mich.  800,  20  N.  W.  SSL 

We  are  also  of  oplnlmi  ttiat  the  court  erred 
In  refusing  to  direct  a  verdict  tar  plaintiffs 
aa  requested,  for  the  reason  that  the  defend- 
ant's act  in  wdering  the  goods  bat^  to  Iwla 
constituted  an  aoc^tance  in  law.  The  de- 
foidant  need  not  have  shipped  these  goods 
to  New  York.  It  ml^t  have  kept  them  at 
Its  i^ace  of  business  or  stored  than  in  Ionia, 
taking  reasonable  precautions  to  protect  the 
goods.  It  saw  fit,  faowevo-,  to  ship  the  goods 
to  plaintiffs  and  r^udiated  any  Intwest  In 
them.  If  defeidanf  s  claim  that  the  goods 
were  not  in  accordance  with  the  contract  was 
correct,  then  upon  Its  refusal  to  accept  thou 
and  return  to  plaintiffs  the  goods  belonged 
absolutely  to  tin  plaintiffs,  and  the  resblp- 
ment  oC  them  by  dtfendant  would  consUtuto 
an  unlawful  cwversiMi  c£  than.  Defendant, 
having  taku  Ito  position,  must  adhwe  to  it, 
and  ita  dealing  wltii  tiw  iHioperty  In  such 
manner  as  would  be  unlawful  If  it  were  the 
property  at  another  constitutes  an  accept- 
ance of  the  goods.  Farrlngton  v.  Smltii,  77 
MidL  50a  48  N.  W.  927;  Foster  T.  Rowley, 
110  Mich.  68,  67  N.  W.  1077 ;  Cream  Olty 
Glass  Oo.  T.  Frledlander,  84  Wla  58,  S4  N. 
W.  28,  21  L.  B.  A.  186,  36  Am.  St  Bep.  896; 
Benjamin  on  Sales  (6tbBd.)  1708;  Chapman 
V.  Morton,  11  M.  *  W.  688. 

For  the  reasons  given,  tiw  judgmoit  is 
reversed,  and  new  trial  granted. 


MBBBITT  TP.  v.  HARP,  County  Drain 
Oom'r,  et  al. 
(Supreme  Court  of  Michigan.  Sept.  19,  1006.) 

1.  DUINS  —  BXCAVATIOH  —  BNLJJtOmUHT  — 

SUHFACB  WATEB. 

Though  the  authorities  of  adjoining  town- 
ships were  entitled  to  clean  out  old  waterways 
or  drains  to  the  depth  to  whicb  they  were  orig- 
inally excavated,  tbey  were  not  authorised  to 
enlarge  them,  and  thereby  cast  larger  quanti- 
ties of  water  colle<-ted  from  the  drainage  of  an 
additional  area  during  shorter  periods  on  the 
bighwavt,  bridges,  and  culverts  of  an  adjoining 
townabip  to  its  damage. 

2. '  Sauk— Abtificiai.  Waitbwats. 

Certain  waterways  used  for  the  drainage 
of  land  were  none  the  less  artificial  because  the 
drain  commissioners  in  constructing  the  same 
made  use  in  large  part  of  depressions  and 
washed-out  channels  where  the  storm  and  sur- 
face water  flowed  in  a  state  of  nature ;  the 
natural  waterways  bei^  insufficient  to  afford 
the  desired  drainage. 

8.  TxinTB— EnjonnnG  OHUMEUEifT  of  Wa- 

TIBWAT. 

A  suit  by  a  townabip  to  prevent  tlie  en- 
largement of  artificial  waterways  construct- 
ed Dy  officers  of  adjoining  townships  tn  other 
counties  wss  properly  brought  In  the  county 
where  complainant  township  was  located. 
4.  Dbaiks— Enlaboeuknt— Dbaih  Oomizs- 

SIONEBS— PSKflONAI.  LlABILITT. 

Where  the  size  of  an  artificial  drain  waa 
onlawfuUy  incteaaed  by  a  couity  drain  corn- 
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mhsloDer,  to  the  fnjair  of  an  adjoinfi^  town- 
ship, such  commissioner  WM  IndiTidual);  liabl* 
for  the  damage. 

S.  SaUB — iNJUBnS  TO  HlOHWATS — BMXXIVEKX 

BT  Township. 

A  township  la  not  entitled  to  recover  dun- 
ages  for  injuries  to  Its  highways,  bridges,  or 
culverts,  caused  bj  the  enlargement  of  artificial 
water  conrses  hj  the  anthoritiea  of  ftdjoinioc 
townships  and  ooontles. 

Appeal  from  Clrcnlt  Ooart,  Bay  Goanty, 
tn  Chancery;  Main  J.  Oonnlne,  Judge. 

Bill  by  the  township  of  Merrltt  against 
WUltam  Harp,  drain  commlBsioner,  and 
others  From  &  decree  In  favor  of  complain- 
ant, defendants  appeal.   Affirmed  In  part 

Argued  before  MOORE),  O.  J.,  and  CAR- 
PBNTER,  McALTAT,  BLAIR,  and  HOOE- 
BR,  JJ. 

G.  W.  DaTla  i^.  W.  Atwood.  of  ooodmI), 
for  appellants.  Isaac  A.  Gilbert  (James  Tan 
KleedL,  of  counsel),  for  aK>ellee; 

BLAIR,  J,  Hie  defendants  bave  appealed 
from  the  decree  entered  In  tbia  cause,  wblch 
requires  them  to  fill  Qp  certain  drains  In 
the  townships  of  Denmark  and  GUfwd, 
which  were  constmcted  and  hare  been  main- 
tained by  and  imder  the  authority  of  the 
township  drain  commlasloners  of  said  town- 
ships and  the  county  drain  commissioner  of 
said  county.  The  complainant  towssblp  Is 
the  southeast  comer  township  of  Bay 
county.  Adjf^ning  It  on  tbe  east  Is  the 
township  of  Gilford  tn  Tuscola  county.  Ad- 
joining the  complainant  township  on  tbe 
soutti  Is  the  township  at  Blomfleld  in  Sagi- 
naw county,  and  adjoining  Blumfleld  on  the 
east  and  adjoining  Gilford  township  on  the 
south  is  the  township  of  Denmaft  In  Tusco- 
la county.  Tbe  complainant  township  al- 
leges that  sections  14,  2S,  24,  25,  26.  85,  and 
86  of  the  complainant  township  are  low 
ground,  and  that  there  is  no  outlet  for  the 
water  flowing  thereon ;  that  there  is  a  high- 
way extending  across  tbe  township  from 
east  to  wes^  half  a  mile  north  of  the  wrath 
line  of  ttie  township,  and  anottier  one  mile 
north  of  the  south  line  of  the  township,  and 
atlll  another  three  miles  north  of  the  south 
line,  and  that  there  la  also  a  highway 
extending  from  the  sonth  line  of  complain- 
ant township,  one  mile  west  of  tbe  eas^ 
line  thereof,  northerly  about  fOur  miles;  that 
on  said  highways  tbae  are  culverts  and 
bridges,  which  have  been  ccHistmcted  by 
the  township  and  are  under  its  care;  that 
commencing  In  the  Interior  of  the  townahlp 
of  GOftod,  and  extending  across  several  sec- 
tions and  across  the  sonth  line  of  the  town- 
ship of  Gilford  into  section  6  of  the  town- 
stilp  Dt  Denmark,  and  from  thence  into 
section  1  of  Blumfleld  township,  Saginaw 
county,  is  a  waterway  known  as  "Sqnaw 
Oeek,**  wblcb  condocte  wator  down  onto 
section  86  of  tbe  complainant  township; 
that  there  are  other  waterways,  which  it 
names,  and  ditches,  wblcb  carry  water  down 


to  the  aame  point  from  the  townsUps  of 
Denmark  and  Gilford.  One  ot  tiie  ditches 
whldi  It  nndertakes  to  describe  in  its  bill 
of  complaint  is  known  as  "Reese  Oreek,"  or 
"Reese  Drain."  Tbe  complainant  alleges 
that  ttie  county  authorities  of  tbe  oonnty 
of  Tuscola,  towit,  tlie  county  drain  eona- 
mlasloner  of  Tuscola  county,  tlie  townsli^ 
authorities  of  the  townships  of  Gilford  and 
Denmark  and  the  tUghway  commisaioners- 
of  said  townships,  have  caused  certain' 
drains  and  dltehes  to  be  constructed  and* 
maintained  In  said  townships  of  Gilford  and 
Denmark;  tliat  said  county  auttaorltlea  of 
Tuscola  couu^,  oe  said  township  authorities^ 
all  or  some  of  them,  hare  caused  to  be  con- 
structed and  maintained  a  dlteh  or  drain 
known  as  "Squaw  Creek  Drain,"  and  that  It 
conveys  the  water  from  the  townahlpa  of 
Denmark  and  Gilford  Into  section  1  of 
Blumfleld,  and  that  from  thence  It  flows 
over  the  surface  of  the  ground  in  complain- 
ant township;  that  the  county  authorities 
of  Tuscola  county,  or  said  township  authori- 
ties of  Gilford  and  Denmark,  or  all  or  part 
of  them,  have  caused  to  be  constructed  the 
Reese  drain,  and  complainant  nndertekes 
to  describe  the  location  thereof,  and  alleges 
that  the  same  traverses  several  sections 
of  the  township  of  Dnmiark,  and  crosses  tbe 
county  tine  Into  section  12  of  Blumfleld. 
and  then  flows  over  the  surfiice  of  the 
ground  into  said  low  lands  in  complainant 
township ;  that  by  reason  of  the  construction 
and  maintenance  of  the  dltehes  and  drains 
in  Tuscola  county  large  quantities  of  wattf 
are  collected  and  discharged  upon  said  low 
lands  In  complainant  township,  and  wltb 
such  force  as  to  Injure  and  destroy  tbe 
highways,  bridges,  and  cnlverte;  and  that 
the  water  remains  upon  the  low  lands,  and 
stagnates  and  mdangars  the  public  health. 

After  the  taking  of  tbe  testimony  in  asld 
cause  the  complainant  amended  tte  bill  of 
complaint,  so  as  to  Indude  In  Its  aHegattons 
several  otiier  puUlc  drains  in  said  town- 
sblpa,  namely:  The  Ayers  drain,  the  Weiss 
drain,  and  the  Tan  Patten  drain,  and  also  tbe 
Ryan  drain,  the  waters  from  which  flow 
through  the  Squaw  OreA,  the  Pesick,  and 
the  Sdiemm  drains,  which  Intersect  tbe 
Reese  drain.  Tb»  defoidanti  Interposed  a 
demurrer  to  this  bill  ct  comidaint,  which 
was  oTSRuled  by  tbe  circuit  Judge,  wlrose- 
ruling  was  sustained  by  this  court  Town- 
ship of  Uerritt  T.  Harp,  181  Mich.  174,  91 
a.  W.  166.  The  defoitente  tliereupon  filed 
tiielr  Joint  and  several  answers,  denying: 
(a)  That  the  highway  of  tiie  township  of 
Uerritt  mentioned  in  the  bill  of  complaint 
are  under  tbe  control  of  tbe  township,  (b) 
They  deny  that  there  are  koj  bridges  in 
Merritt  township  at  the  places  mentlmied 
in  the  bill  of  complaint,  but  culverts  wly, 
and  allege  tbat  Ibey  are  undor  the  ocmtrol 
of  the  highway  officers  of  said  complaln- 
knt  township,   (c)  Defendante  deny  tbe  al- 
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leged  value  of  tbe  brl^^  or  cnlverti.  (d) 
The  defendaDtB  deny  that  there  !■  no  out- 
let or  escape  for  the  water  which  flowi  on- 
to tbe  low  landa  ot  Mmttt,  and  dmy  that 
tbe  water  beoomee  stagnant  and  offenslTe, 
and  that  a  nnloance  la  created  Uiereby.  (e) 
Tbe  defeodanta  deny  that  ttiey  have  con- 
«tnicted  Koj  blghway  dttdies  In  ^tber  of 
■aid  townihlpa  ft>r  tbe  last  past  20  years, 
which  bare  bad  any  tendenigr  to  Increase 
tbe  T^ame  of  water  which  flows  Into  tfther 
Squaw  Qreek  or  Beese  C^eek  drain,  (f) 
The  defendant  highway  cominlssloners  deny 
that  the  highway  eommlaslonfln  cS  elthtf 
«f  saM  townships  have  ever  bad  anything 
to  do  with  the  eonstroctkm  or  mainte- 
nance of  any  of  the  pid)llc  drains  In  said 
township,  pertlcalarly  of  Sqnaw  Oreek  drain 
«r  Reese  drain,  (g)  The  defendanta  doiy 
that  there  Is  any  Increase  In  the  volume  d 
water  discharged  upon  the  highways  of  tbe 
complainant  township  by  reason  of  tbe  con- 
struction and  maintenance  of  -  ditches  and 
■drains  In  Tuscola  county,  (fa)  The  defendr 
ants  deny  constructing  or  maintaining  artifi- 
cial drains  or  ditches  having  an  outlet  In 
Squaw  Oreek  or  Reese  Oreek  drains  which 
Increase  the  flow  of  water  therein,  or  that 
cause  any  greater  quantity  of  water  to  flow 
upon  the  lands  of  complainant  township. 
(1)  The  defendants  allege  that  Squaw  creek 
and  Reese  creek  are  natural  streams  or  wa- 
ter courses,  and  not  artiflcial,  and  that 
the  waters  from  said  creeks  are  discharged 
Into  another  creek,  In  the  township  of  Blum- 
field  In  Saginaw  county,  which  runs  Into 
and  traverses  the  township  of  Merrltt,  and 
dischargm  the  waters  thereof  into  the  Quan- 
nlcassee  river,  and  that  all  of  the  creeks  are 
streams  with  bed  and  banks  and  with  flats, 
with  well-deflned  banks  bordering  the  flats 
in  nearly  all  places,  excepting  for  a  short 
distance  In  the  township  of  Merritt  (J) 
The  acts  complained  of  are  all  alleged  to  be 
official  acts  performed  In  the  county  of  Tus- 
cola by  them,  if  at  all.  In  pursuance  of  their 
duties  as  such  officials;  and  the  defendants, 
at  the  time  of  the  filing  of  the  hill  of  com- 
plaint, were  all  residents  of  Tuscola  county, 
and  in  and  by  the  bill  of  complaint  no  act 
Is  alleged  to  have  been  performed  or  attempt- 
ed by  tbe  defendants,  or  either  of  them.  In 
the  county  of  Bay.  And  the  same  is  set 
forth  by  the  defendants  In  a  plea  to  the  ju- 
risdiction of  tbe  court  accompanying  the  de- 
fendants* answer. 

There  are  no  streams  of  living  water  In 
the  townships  of  Denmark  or  Gilford,  and 
tbe  so-called  cre^s,  Blumfleld,  Squaw,  and 
Beese,  are  not  credcs  In  a  technical  sense, 
but  are  mns  or  waterways,  where  surface 
water  naturally  flowed  from  tbe  lands  wlthr 
In  the  watersheds  drained  by  them.  The 
watwa  of  the  watersheds  drained  by  Squaw 
creek  and  Reese  creek  were  discharged  from 
time  immemorial  through  those  waterways 
Into  the  Blumfleld  cre^  which  they  readied 


<m  aecUon  1  (tf  the  township  of  Blumfleld. 
After  mingling  with  the  waters  of  Blumfleld 
creek,  the  waters  were  carried  ovw  Into  tbe 
townahip  flC  Merrltt  Complainant  omtenda 
that  Blumfleld  creek  discharges  Its  waters 
Into  a  swamp,  known  as  the  "duck  pond,"  lo- 
cated partly  In  tba  township  of  Blumfleld  and 
partly  In  tbe  township  of  Merrltt,  to  whidi 
there  Is  no  natural  outlet  Defendanta  dalm 
tiiat  thia  dude  pond,  ao  called,  la  nurely  an 
ttctensloa  of  the  Blumfleld  cred^  though 
without  definite  banka,  and  baa  an  outlet  to- 
wards  the  nortbweat  flnally  readilng  In  a 
state  ot  nature  the  Qnannlcassee  river.  Tbe 
lands  in  tbe  four  townshlpe  ot  Blumfleld, 
Merritt  Denmark,  and  Gilford  are  quite  low, 
and  In  an  early  day  they  were  largely  cover- 
ed with  water.  They  have  been  reclaimed  by 
drainage,  so  that  large  tracts  are  now  good 
farming  lands.  This  is  particularly  true  of 
the  townships  of  Gilford  and  Denmark.  In 
which  most  of  the  low,  wet  lands  have  been 
turned  into  productive  forma  Tbe  drains 
which  come  In  question  in  this  suit  ere  as 
fbllows:  the  Squaw  Credc  drain,  which  was 
constmcted  In  1886  in  sections  SI,  82,  88,  and 
28  of  Gilford,  of  a  total  l^gth  of  238.66 
chains;  the  Reese  Creek  drain,  which  was 
constructed  in  1884  in  sections  7  and  18  of 
Denmark,  of  a  total  length  of  181.28^ 
chains;  the  Van  Patten  drain,  which  was 
constructed  in  1870  in  sections  8  and  4  of 
Denmark,  of  a  total  length  of  abont  1% 
miles ;  the  Ayers  drain,  which  was  constmct- 
ed in  1886  in  sections  4,  8,  and  9  of  Den- 
mark, of  a  total  length  of  217.74  chnlns: 
tbe  Weiss  drain,  which  was  constructed  m 
1889  in  section  17  of  Denmark,  of  a  total 
length  of  441%  rods;  the  Peeiek  drain,  con- 
structed In  1899,  along  the  east  and  west 
section  line  between  sections  8  and  17  of  Den- 
mark, till  it  tnrns  northerly  Into  section  7. 
of  a  total  length  of  6,284  feet  and  10  Inches ; 
tbe  Ryan  drain,  constmcted  in  1891  on  sec- 
tion 6  of  Denmark,  of  a  total  lengtb  of  312 
rods ;  the  Schemm  drain,  constructed  in  1901 
on  sections  7  and  8  of  Denmark,  of  a  totai 
length  of  94.90  chains ;  the  Squaw  Creek  im- 
provement drain,  located  In  1897  along  the 
town  line  between  Gilford  and  Denmark, 
and  then  running  southwesterly  across  sec- 
tion 6  of  Denmark,  about  four  miles  In  length 
The  completion  of  this  drain  was  stopped  by 
injunction. 

The  Weiss  drain  and  the  Ayers  drain  were 
dug  in  and  followed  generally  the  course 
of  a  natural  runway  for  surface  water,  known 
as  the  "South  Branch  of  Squaw  Creek," 
which  discharged  ita  waters  Into  the  Squaw 
creek  on  section  28  of  Gilford.  Tbe  Van 
Patten  drain  emptied  Its  watO'a  Into  the 
Ayera  drain.  Squaw  Creek  drain  was  con- 
structed partly  In  and  partly  outside  of  the 
Squaw  Gre^  waterway,  but  at  ita  lower 
end  was  in  tbe  cre^  The  Byau  drain  also 
emptied  Ito  waters  Into  Squaw  credc  Tbs 
Pesick  drain  ^nrt  tiie  Hcbemm  drain  connect- 
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ed  with  tho  Reese  Greek  drain.  The  Pesick 
drain  was  laid  ont  and  constructed  In  old 
highway  ditches,  and  the  Scbemm  drain  fol- 
lowed drainage  ditdies.  The  Scboiun  drain 
has  not  been  fully  constructed.  Orders  were 
made  for  the  deanliv  oot  of  these  drains  by 
the  drain  commissioners  as  follows:  Ayers 
drain,  August  27,  1901 ;  Reese  drain,  August 
28.  1809;  Ryan  drain.  May  29,  1900;  Squaw 
Creek  drain,  July  24,  1000;  Weiss  Creek 
drain.  July  16,  1896.  The  Tan  Fatten  drain 
was  cleaned  out  In  1806,  and  an  application 
for  the  cleaning  out  the  W^bs  drain  was 
filed  with  title  ctwuulssloner  July  12,  1902. 
A  tabulation  of  the  expense  of  cleaning  out 
these  drains  and  the  cost  of  new  drains  was 
given  by  defendant  Harp,  as  follows: 

Gort.      P»ld.  B»l.  oa 

Squsw  Cre«lc  clunlnc,...  |  TTS  66  |774  37|     S  4S 

Squaw  CrMk.  ImprovemaDt,  1,108  00  SS3  U  l,Xti  it 

Ayers  Drain,  cleanins   821  00  468  96     163  06 

Reeee  Drain,  cleanlni   296  W  Overdrawa  tL  S6 

Pesick    Drain,    coat.   1.030  00  MKTS       24  11 

Scbemm  Drain,  c<wt,.....N  G07  00  ttS  60     278  40 

Welw  Drain,  cleanlDC   SOB  00  70  00     138  10 

Byan    Drain,    claulnc,...  109  46  109  46 

Oomplainant  <Aalnis  that  the  deanlng  ont 
of  the  old  drains,  and  the  omstmctKm  of 
new  drains  since  1886  has  caused  a  greater 
volume  <jt  water  to  be  dladiarged  against 
their  roadways,  culverts,  and  bridges,  and 
with  greater  force  than  prior  thereto.  The 
supervisor  and  othw  taHoiat  and  residents 
at  the  township  of  Hendtt  teatUtod  that  the 
overflow  of  watos  combig  Hirongh  and  turn 
the  duck  pond  had  beoi  getting  worse  for 
the  last  four  or  five  years,  and  particularly 
for  the  last  three  years;  that  the  effect  of 
such  overflow  was  to  wash  out  their  road- 
beds, culverts,  and  bridges;  and  that  the 
ov^ow  was,  in  tiie  main,  attributable  to 
the  waters  coming  from  the  townships  of 
Denmark  and  Gilford.  Ttte  def^idants  In- 
sist chat  the  cleaning  oot  <tf  tSie  old  and  the 
construction  of  the  new  drains  has  not  car- 
ried more  watw  nor  with  greater  force 
tiian  prior  thereto,  and  that,  even  if  such 
were  the  result;  it  was  lawful,  since  Squaw 
creek  and  Reese  creek  were  natural  water 
courses,  and  "the  estabUsbmoit  of  the  sanw 
Into  public  drains  bj  the  drain  oxnmlsslon- 
ers  did  not  in  any  wise  destroy  or  change  the 
character  of  the  same.  Th^  are  still  to  be 
considered  as  natural  water  courses.  *  * 
•  All  of  the  cases  in  Michigan  that  miUtate 
against  the  right  of  drainage  In  any  way  are 
where  the  party  sought  to  drain  water 
through  an  artiflcial  channel  but  there  are  no 
cases  wblch  hold  that  one  can  not  dig  ditch- 
es fbr  draining  the  land  if  the  water  flows 
in  a  natural  channel."  We  think  the  evi- 
dence clearly  establishes  the  aHupIalnant's 
claim  that  its  bridges  and  roadbeds  were 
washed  out  by  waters  coming  In  greater  vol- 
ume and  with  greater  fopce  since  1805,  and 
it  only  remains  to  consld^,  uptm  this  branch 
of  the  case,  whether  the  drains  In  question 
caused  this  Injury,  and,  if  so,  were  such 
drains  natural  or  artiflcial  water  courses? 


Squaw  credE  originally  connected  two 
Bwampa  at  swales.  Defendants'  witoesi 
Mitchell  says  of  it:  "I  rttnember  seelngthat 
evw  since  1864.  The  water  ran  from  one 
swamp  to  the  atber.  Ton  might  call  It  a 
natural  watCT  course.  •  •  •  (tee  of  those 
swamps  is  in  the  township  of  Ollford;  the 
otha>,  in  the  township  of  Mnrltt  and  Den- 
mark, too.  That  wKter  course  betvreen  f^KMe 
two  swamps  was  Squaw  cre^.  The  pound 
was  lower  to  the  west  and  drained  the  wa- 
ter out  at  this  swamp  in  Denmark  and  Gil- 
ford into  Menitt  through  this  cfaannti  called 
'Squaw  GreA.'  I  refer  to  that  befcne  any 
digging  or  ditching  was  done  in  Squaw 
creek.  This  water  course,  between  the  two 
swamps,  I  could  not  say  exactly  how  wide 
it  was.  In  some  places  80  or  40  rods,  and 
some  places  wider.  There  has  been  some 
ditching  from  one  swamp  to  flie  other.  The 
ditching  collects  tbo  watw  where  it  need  to 
spread  out,  and  it  is  now  running  In  the 
ditch  between  the  two  swamps,  and  that 
ditch  takes  the  water  from  the  swamp  In 
Gilford  and  Denmark  into  Merrltt"  De- 
fendants' vritness  Van  Bnroi  testifled:  "The 
ditdi  fbllows  the  old  water  course  across 
sectlim  6  of  Dounuk,  and  to  section  82  of 
Gilford  to  within  a  hundred  rods  of  the  east 
line.  It  does  not  f&llow  the  line  whidi  I 
enow  as  the  old  creek  firom  that  point  to 
the  section  line  running  east  and  west  be- 
tween secthms  88  and  28;  bid  from  where  tt 
turns  to  run  nwth  into  sectlfm  28  to  the  aid 
of  the  dltdi  It  follows  the  line,  as  near  as  I 
can  tell.  The  cod  at  the  ditdi,  I  think.  Is  on 
the  quarter  line  running  east  and  west  In 
section  28.  Tes,  as  near  as  I  can  under- 
stand, where  the  ditch  is  running  north  and 
south  tihrough  section  28,  It  follows  the  old 
watw  course;  Irat  ahmg  flie  south  side  of 
28  and  the  east  side  of  S3  it  does  not  follow 
the  old  water  course;  at  least  for  only  a 
little  ways.  Q.  Bow  many  right  angles  are 
there  to  that  ditch?  A.  Three.  I  don't  think 
thaw  ever  was  any  to  the  old  water  course. 
*  *  *  Q.  Following  down  aonthwea^ 
whore  tike  ditch  is  dug,  in  what  you  denonl- 
nate  the  'old  watw  course,*  t^  us  where 
that  ends,  or  what  Is  its  outlet  A.  So  fares 
I  know,  the  outl^  Is  Saginaw  county.  It 
runs  clear  to  the  county  line;  runs  across 
section  6  of  Denmark."  Defendants*  witness 
Weber  testified:  "Q.  Now,  referring  to  the 
Squaw  creek  over  In  the  township  of  T>ea- 
mark,  how  wide  is  It  between  the  banks  to 
the  flats  In  sectitm  8  of  Denmark?  A.  It 
varies  tnnn  6  rods  to  40  rods.  Q.  Was 
there  ever  any  cleaning  out  of  that  creek 
through  section  6  of  DenmarkT  A.  Tes.  two 
w  three  years  ago ;  and  it  was  cleaned  out 
befbre  that  The  flrst  20  w  80  rods  east  from 
the  county  line  was  cleaned  out  by  Obarles 
Lindow,  and  thai  here  and  there  along  It  for 
40  rods  th^  have  worked  at  it  little  by  little 
toe  the  last  12  years.  They  just  cleaned  ont 
the  logs  and  brush,  and  th^  'also  took  a 
h(»rse  and  scraper,  and  scraped  out  a  Uttle, 
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A  or  S  feet  wide.  In  places.**  Dtf endants' 
wltneea  Undaey,  who  emurtracted  tlie  Squaw 
Creek  drain,  teettfled:  *'Q.  Will  Ton  swear 
tliat  wben  ym  o(nistnieted  the  Bqnaw  CceA 
drain  jou  did  not  make  the  dlteh  In  the 
swamp  and  along  llie  road  and  In  ttiat  part 
which  yon  call  Squaw  cre^  deeper  than  na- 
ture had  left  It  at  that  time?  A.  Na  Itwas 
cut  ieeper.  It  was  the  purpose  to  make  It 
deep  enough  so  as  to  draw  the  water  off  the 
surface  of  the  land  and  for  the  pnrpose  of 
Increasing  the  flow  whwe  that  slow  water 
was.  Q.  Isnt  It  a  fact  that  the  dlteh 
through  the  south  part  of  section  28  travers- 
es land  tliat  need  to  be  a  swamp,  and  1% 
In  fact,  low,  swanv>7  land  to-dayT  A.  It  Is 
low  land,  but  they  are  cnltlTatlnK  It  Th^ 
made  that  dltdi  so  that  tiiey  could  cnltlTate 
It."  Defendants'  witness  Hon^gger  testl- 
fled :  *^es ;  I  have  been  along  the  coarse  of 
Squaw  creA  through  section  6  of  Domiarfc. 
That  was  first  cleaned  out  In  Domiai^, 
If  m7  mem<»7  evres  me  right,  about  four 
years  ago.  The  creek  through  there,  through 
section  6,  btfore  It  was  cleaned  out,  was 
somewhat  higher  than  It  Is  through  section 
81  of  Gllfbrd.*'  Defendant  Dawson  testi- 
fied that  "In  the  centw  of  82  there  used  to  be, 
yon  could  not  call  it  dead  water,  but  It  was 
pretty  nearly  level  land;  the  water  stayed 
there  longer."  Charles  Stdiroedw  testified 
that  he  lived  on  sectitm  4  of  Dnunark,  and 
the  Ay  era  ditch  joined  the  Squaw  Greek 
drain  south  of  his  house;  that  ttie  cleaning 
out  of  the  Ayers  ditch  brings  more  water  in- 
to Squaw  creet;  that  the  Squaw  creek  was 
(deaned  out  larger  and  deeper  than  it  was 
before.  Tbendas  Bandall  testified  that  the 
Schemm  drain  was  cleaned  out  down  next 
east  of  the  railroftd. 

Oonnsel  tm  defimdants  stated  that  Squaw 
cnA  was  cleaned  out  across  the  northwest 
oomer  at  section  8  of  Denmark  u  part  of  the 
work  done  on  the  Squaw  CreA  improve- 
ment drain.  BCr.  Buetow,  siQierrisor  of  D«i- 
mark,  testlfled:  "Squaw  creek  goes  op  to 
the  line  between  Denmark  and  Gilford  at 
section  6,  and  no  forthw.  At  the  county 
line  I  said  the  data  wore  S  or  6  rods  wide, 
and  not  quite  so  wide  at  the  other  aid."  That 
the  WKter  has  not  increased  In  Tolmne  in 
Beese  Cretk  drain,  but  **the  current  may  be 
a  little  faster  In  time  of  high  water."  The 
water  In  the  highway  ditches  "would  uatu> 
rally  go  off  a  little  faster,  but  I  do  not  believe 
it  would  come  much  swifter  after  the  ditches 
were  once  full."  He  also  testified  that  the 
Peslck  drain  was  somewhat  deepened  and 
widened.  Joseph  Brennan,  who  lived  on  the 
sontheast  quarter  of  section  86  of  Mraritt 
township,  adjoining  the  duck  pond,  testified : 
"The  last  three  years  I  have  noticed  that 
the  water  q>reada  out  to  the  east  on  my  place ; 
that  is,  It  extends  farther  east  than  it  did 
the  years  before;  I  should  think  alxnit  16 
rods."  That  the  action  of  the  water  between 
the  comity  line  and  Blumfleld  creek  haa  In- 
creased the  channel  each  year.  Mr.  Jotmaoa, 


a  lurveyuf  and  dvll  engineer  of  long  expe- 
rience, speaking  of  Squaw  cre^  says: 
"What  is  called  'Squaw  Greek*  Is  a  swale  sur- 
rounded by  the  blghw  land  and  small  marsh- 
es  and  willows  that  go  to  make  up  a  wattts 
shed;  hot,  as  fUr  as  calling  It  a  cre^,  it  has 
no  semblance  of  a  credi,  only  what  Is  artifi- 
cial." Frauds  Preston  testified:  That  the 
cleaning  out  of  Squaw  creek  "allowed  the 
water  to  crane  down  mors  fiercely  at  once, 
flowed  qnldier.  •  «  «  i  cannot  tell  es.- 
actly  the  amount  ct  increased  water  this 
cleaning  and  etching  has  amounted  to,  but 
the  cleaning  and  ditching  and  emp^lng 
more  drains  into  the  Beese  drain  and  Squaw 
creek  has  caused  the  water  to  cone  down 
with  more  current,  and  fiwcer,  after  heavy 
rains,  and  before^  It  has  time  to  get  ^  the 
low  lands  the  crops  are  destroyed  thereby 
and  damaged,  and  different  roads  and  high- 
way culverts,  and  also,  to  the  best  of  my 
judgmoit,  several  farming  sections,  are  dam- 
aged therebT'"  That  bis  testimtmy  was 
based  "on  my  observation  of  Uie  water  and 
also  ot  the  drain  that  had  been  cleaned  ont 
and  dug.  *  •  •  Q.  But  you  would  not 
claim  that  it  would  add  to  the  territwy 
drained,  simply  by  cleaning  out  the  old 
drain,  would  yout  A.  Tea,  I  would;  t<a 
the  reasMi,  by  cleaning  it  oat  and  deep- 
valiig  it  it  would  give  other  drains  that  emp- 
ty into  It  a  better  diance  to  dlsdiarge  their 
waters." 

Mr.  Howell,  the  Biq>ervIsor  of  Merrltt 
testified  that  the  flow  of  water  bad  Increas- 
ed at  least  tme-thlrd  In  die  last  three  years. 
Mr.  Cedar,  who  resided  on  seetlim  1  of  Blum- 
fleld, testified  that  more  water  came  onto 
Blumfl^d  aHet  the  cleaning  out  of  Squaw 
CkA  drain;  that  they  cleaned  out  Squaw 
credc  east  of  the  coun^  line  about  80  rods. 
Mr.  Horton  testlfled:  "Whenever  there 
would  be  a  heavy  fall  ot  rain  east  of  as, 
in  about  two  days  tbereaftw,  our  lands 
would  be  washed  by  the  water  coming  from 
the  duck  pond ;  this  happened  sometimes  when 
there  was  no  rainfall  on  our  landa"  Mr. 
Tennant  testified  that  there  had  been  mwe 
water  ft>r  the  last  five  years,  and  it  was  in- 
creasing every  year.  Joseph  Richards,  Jr., 
testified  that  Squaw  Greek  drain  was  widen- 
ed and  deepened  In  1899.  Mr.  Van  Buren 
testified  that  In  an  early  day  Merrltt  town- 
ship was  very  wet,  a  dead  swamp,  the 
majority  of  it;  but  as  compared  with  that 
period  the  same  country  Is  fair  farming 
land.  Supervisor  Howell  testified:  "But 
there  is  such  a  fall  of  water  from  Tuscola 
county  upon  the  township  of  Merrltt  that 
the  township  of  Merrltt  and  the  resldoits 
are  not  able  to  dig  ditches  sufficient  to  take 
it  out  of  those  pond  boles." 

Defendants'  witness  Teeke  made  the  sur- 
vey for  the  Bqnaw  Creek  drain  In  1885,  and 
for  the  cleaning  out  thereof  In  1899.  He 
testified  that  from  the  center  of  section  82 
the  drain  did  not  follow  the  natural  course 
of  the  water.  "It  followed  up  onto  dry  land. 
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straight  east  along  the  quarter  line."  The 
drain  then  ran  north  along  the  section  line 
between  32  and  83,  thence  east  along  the 
■ection  line  between  82  and  28,  then  north 
across  the  southwest '  quarter  of  section  28, 
where  it  traversed  section  28.  "The  water 
had  no  r^rular  channel,  bnt  in  thoBe  flat 
lands  the  water  seemed  to  more  over  the 
land.  In  some  places  It  was  deeper  than 
others,  not  nsnally  so,  but  as  natural  to  that 
class  of  land.  *  *  *  Q.  Can  yon  state 
whether,  In  your  resorvey  for  the  cleaning 
out  of  the  drain  two  or  three  years  ago,  you 
made  any  change  In  the  course  of  the  drain? 
A.  No,  sir ;  we  did  not  When  we  cleaned 
the  drain,  we  took  the  old  drain  as  it  was 
-dug,  and  we  did  not  take  any  minutes  of  the 
course,  but  simply  staked  It  out,  and  every 
tt  rods  took  a  level  In  the  bottom  of  the  drain, 
and  we  made  no  change  In  the  width  or  depth 
from  what  it  was  originally  laid.  I  endeav- 
ored to  get  it  as  near  as  possible  the  same 
as  the  original  depth,  but  at  the  outlet  I 
think  it  is  a  Uttle  higher.  *  •  •  I  do  not 
know  bow  much  of  the  work  was  done  on  the 
Squaw  Creek  drain  in  1886.  I  had  nothing 
to  do  with  the  accepting  of  the  drain,  and  1 
liad  nothing  to  do  with  the  drain  from  that 
tlms  tmttl  I  took  the  levels  in  1899.  I  then 
dlacorered  that  It  was  not  down  to  the  origi- 
nal grade.  As  I  fomid  It  then,  I  found  that 
II  was  filled  from  some  cause,  or  else  it  had 
not  been  dug  out  in  the  first  place,  nearly  the 
entire  length  of  the  drain.  I  found  that  there 
was  from  half  a  foot  to  S  feet  in  some  places, 
and  from  half  a  foot  to  8.9  feet  In  one  place. 
The  entire  length  of  all  the  places  whert  the 
excavation  had  to  be  made  ov&e  2  feet,  giving 
It  tibe  extreme,  I  should  say  was  about  88 
rods.  The  dewiest  cutting  was  from  near 
ttie  center  of  aectlon  82  and  betwem  that  and 
the  east  quarter  post  It  was  through  the 
ridge  before  yon  reach  the  quarter  post  I 
left  tike  or^Klnal  width.  I  ^ply  gave  tUe 
width  of  bottom  and  d«ptli  of  cut  in  my  flg- 
ures.  I  am  of  the  (qilnion  that  the  ditch 
never  was  coiiatnicted  the  toll  degrth  of  the 
wiginal  profile,  tfatoni^  tiiat  deep  cat  taiA 
that  it  had  partially  filled,  also,  from  the 
fact  that  Just  above  the  cirt,  the  water  In 
the  ditch  was  about  two  fleet  deep,  and  they 
had  lowered  the  dlt<di  about  a  fooi  by  plow- 
ing the  furrow  through  that  point  The 
water  would  fill  op  flie  ditch  abore,  imtll  it 
was  high  eaauf^  to  go  through  what  catUng 
was  there.  Q.  What  difference  was  there 
between  the  highest  point  In  this  cutting  in 
section  82  of  the  ditch,  when  you  resnrreyed 
it  and  ttie  lowest  point  of  the  ditch,  in  sec- 
tion 28T  A.  Do  yon  mean  tiie  lowest  point 
farther  up  the  drain?  Q.  I  mean  the  lowest 
point  of  the  drala  A.  1.76  feet  Q.  And 
which  was  the  highest?  A.  It  was  the 
hlE^iest  in  this  cut  where  the  ridge  vras.  The 
highest  point  was  at  station  04,  just  west  of 
the  east  quarter  post  of  section  32,  and  the 
lowest  point  was  at  station  74,  and  station  74 
-Is  between  fiie  west  quarter  post  of  section 


33  and  the  northwest  comer  of  section  33. 
Q.  How  much  lilgher  was  the  highest  point 
of  the  cutting,  In  the  section  line  between 
sections  32  and  83  and  tbs  lowest  point  west 
of  the  quarter  post  in  section  28.  Tou  say 
1.76  feet  Is  that  right?  A.  1  find  that  tlie 
upper  end  of  the  drain  In  section  28  is  1.8  feet 
higher  than  that  ridge  Is  at  station  61.  *  * 
*  Q.  Will  you  tell  us  whether  in  your 
former  testimony  you  motioned  the  creek, 
stream,  or  swale,  coming  from  section  4  in 
Dounark,  and  going  north  through  section 
38  tn  the  township  of  Qllford.  and  where  that 
stream  joins  the  Squaw  creek?  A.  I  men- 
tioned it  It  joins  Squaw  creek  a  little  north 
of  the  west  qoarttf  post  of  section  33;  tliat 
is.  there  was  a  stream  of  wattf  which  came 
from  the  southeast  aud,  I  think,  from  the 
south  part  of  section  33,  and  jidned  the  other 
creek  at  that  place,  and  that  was  a  little 
north  and  east  of  the  high  point  of  land  I 
have  mentioned  In  section  32,  and  It  was 
above  it  *  *  *  Q.  From  the  east  quar- 
ter post  of  section  82  to  the  upper  end  of  the 
ditch,  what  If  any,  stream  of  water  did  yoa 
notice  between  those  points,  at  the  time  you 
made  your  first  survey?  A.  There  was  a 
good  deal  of  water  north  of  that  quarter  poet, 
where  it  was  seemingly  the  lowest  That 
wss  about  80  rods  north  of  the  quarter 
post  We  passed  over  Qiat  low  ground  to 
the  higher,  near  the  northwest  comer  of  aec* 
tion  83 ;  then  we  went  easterly  on  the  sonth 
side  of  the  section  line,  to  the  low  ground 
again,  where  the  water  passed  over,  and  to 
the  place  where  we  turned  north  Into  section 
28 ;  and  from  the  point  where  we  turned  to 
the  north,  for  the  most  of  the  distance,  it 
was  low  ground.  At  the  time  wh«i  I  made 
the  survey  first  there  was  water  in  those 
low  places,  such  as  was  natural  to  that  class 
of  swamp  lands,  but  no  defined  or  running 
stream  there.  There  was  nothing  but  the 
natural  flow  of  the  water  over  the  surface  to 
the  southwest;  that  Is,  I  mean  east  of  the 
northwest  comer  at  the  section.  Q.  To 
what  extent  did  yon  find  that  the  water  at 
that  time  existed  on  the  lands  in  sections  28 
and  88  of  Qllford?  I  mean  In  tiM  spring 
when  you  made  your  first  survey,  and  every 
time  after  that  wlien  yon  noticed  It  ontil 
yon  strudE  the  final  stskes  in  August?  A. 
Tbwe  was  consldwable  water  in  the  lower 
elevations.  Sometimes  It  was  boot-top  liigh 
when  I  first  surr^ed  it  Wlien  1  reset  the 
stakes,  tbe  water  had  nearly  dried  out  of 
thttn.  *  *  *  Q.  Wbok  you  made  the  re* 
survegr  In  1880^  was  lli^  any  water  going 
down  the  low  lands  from  and  off  ot  section  28 
of  Gilford,  and  north  or  east  la  the  southeast 
quar^  of  the  northeast  qusrter  of  section 
82,  or  north  or  east  of  the  section  line  be- 
tween sections  82  and  83,  whether  or  not  any 
water  was  goii^c  down  through  what  yon  call- 
ed the  swale  or  low  land  In  which  you  locat- 
ed this  ditch  in  1889?  A.  There  was  no 
water  ont  of  the  ditch.  It  was  dead,  still 
water,  and  not  going  either  way  in  the  ditch. 
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Q.  Was  there  any  water  outside  of  the  dltcb, 
on  either  side  of  It,  mnulng  either  way?  A. 

1  did  not  notice  any  water  on  the  Innds.  It 
had  drawn  the  water  through  the  ridge  and 
from  the  surface  of  the  lands.  Q.  Where 
was  this  ridge?  A.  West  of  the  east  'quar- 
ter post  of  section  32.  Q.  Where  does  the 
ditch  leave  the  low  lands  on  the  quarter  line 
In  section  32?  A.  Pretty  near  the  center 
of  Bectlon  32.  •  •  •  I  said  there  were 
two  feet  of  water  in  the  ^tch  north  of  the 
east  quarter  post  of  section  32.  They  had 
plowed  a  furrow  through  that  rii^e  and  low- 
ered It ;  that  is,  lowered  the  water.  By  doing 
that,  the  water  ran  down  the  ditch.  The 
plow  furrow  was  made  In  the  ditch,  through 
the  ridge.  •  •  •  Q.  The  survey  which 
you  made  of  that  ditch,  if  It  was  tak'en  out 
and  deepened,  as  you  laid  It  out,  would  take 
that  water  all  away,  out  of  the  ditch,  above 
the  ridge? '  A,  Tes,  sir.  •  •  •  The  cav- 
ing of  the  banks  made  them  more  perpendicu- 
lar, and  left  the  bottom  of  the  drain  much 
wider  than  the  original ;  that  Is,  as  I  found  It 
at  the  time  of  the  cleaning.  *  *  *  Q. 
Give  me  the  altitude  at  stake  74,  as  found 
by  you  when  you  made  your  first  survey  In 
1885.  A.  8.68  feet  Q.  How  much  is  that 
elevation  above  the  elevation  that  you  have 
given  me,  as  In  the  creek  at  stake  44,  when 
you  made  the  survey  or  took  the  levels  for 
the  cleaning  out?  A.  It  would  be  S.45  feet 
Q.  The  elevation,  then,  was  eufflcient  ao 
that  all  of  the  water  would  run  off  the  sur- 
face of  the  ground,  through  the  natural  water 
course  In  sections  33  and  32,  Into  the  ditch  at 
the  point  where  you  left  the  natural  water 
course  In  the  construction  of  the  ditch  at 
stake  44.  A.  It  would  be  3.45  feet  Q. 
What  was  the  fall  along  the  natural  water 
course  between  those  two  points ;  that  Is,  be- 
tween stake  74  and  stake  44,  on  the  surface 
of  the  land?  A.  The  original  level  was  88 
hundredths  of  a  foot  •  •  •  I  have  a 
memorandum  of  the  length  of  the  drain  as 
surveyed.  It  was  237  chains  and  92  links, 
reducing  that  to  miles  and  rods  It  would  be 

2  miles,  77  chains,  and  92  links.  •  ♦  • 
Q.  Do  you  say  that  all  of  the  water  coming 
upon  section  38,  out  of  Denmark  township, 
would  have  gone  through  section  82  to  sec- 
tion 81  of  Gilford,  If  Squaw  creek  had  not 
been  cleaned  out  and  improved  according  to 
your  survey  In  1^?  A.  I  think  it  would. 
There  might  be  some  on  the  very  extreme  side 
of  the  section  go  north.  We  did  not  extend 
it  and  there  was  no  Intention  to  enlarge  it ; 
but  It  was  to  he  cleaned  out,  as  near  as  we 
could  get  at  It  to  the  original  depth  contem- 
plated. Q.  If  it  took  all  of  the  water  that 
would  accumulate  on  sections  28  and  33  as 
constructed  before  you  did  any  work  on  it 
cleaning  It  out,  why  clean  it  out?  A.  Be- 
cause It  did  not  do  the  work  contemplated 
In  the  original  construction,  and  It  left  the 
lands  so  they  could  not  cultivate  them.  I 
presume  that  the  application  for  the  cleaning 
was  tor  that  purpose,  and  I  was  employed  to 
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place  the  drain  where  it  ought  to  have  been 
In  the  first  plac&  My  jud^ent  Independent 
of  the  object  of  the  commissioner  and  of  the 
petitioners,  would  be  so  that  the  water  could 
be  drained  low  enough,  and  the  lands  thereby 
made  tillable.  My  instructions  and  object 
was  to  clean  out  the  drain  according  to  the 
original  cuttings,  regardless  of  what  effect 
It  might  have  on  the  lands  at  any  point  Cer- 
tainly the  water  which  could  not  flow  over 
the  highest  elevation  would  have  to  saturate 
the  ground  until  It  would  evaporate." 

Defendants'  witness  John  Flndlay  testi- 
fied: "Q.  Was  it  about  six  years  ago  that 
they  cleaned  out  the  Van  Fatten  drain? 
A.  It  may  have  been  6,  8,  or  10  years. 
There  was  an  old  drain  there  for  years. 
It  must  have  been  there  for  30  years,  and 
the  Van  Patten  drain  was  extended  into 
that  old  drain.  It  was  not  made  any  larger, 
but  it  was  made  deeper.  It  was  cleaned 
out  perhaps,  as  far  as  the  old  drain  went. 
Where  the  drain  was  extended,  the  land 
was  not  wet  It  has  been  cultivated  for 
over  SO  years.  I  suppose  that  the  only  ob- 
ject in  deepening  it  was  to  enable  them  to 
tile  tbeir  land.  I  think  aU  of  the  land 
along  the  old  ditch  had  been  farmed  for  a 
great  many  years."  Defendants'  witness 
Stewart  testified:  "I  do  not  think  there  is 
a  section  In  the  township  but  what  has  some 
water  on  it  now.  Q.  Does  there  as  much 
water  stand  on  28  as  did  before  the  ditch 
was  cleaned  out  and  deepened?  A.  I  think 
not.  And  I  do  not  think  there  Is  as  much  In 
section  38."  Defendants'  witness  Hepfer 
testified:  "And  yet  you  say  that  the  mak- 
ing of  Squaw  Creek  improvement  drain 
would  not  Increase  the  volume  of  water? 
A.  Yes,  sir;  I  said  It  The  water  there 
goes  down  the  small  ditch,  and  you  would 
not  get  any  more  of  It  by  digging  that  ditch. 
What  I  mean  is  that  there  is  about  so  much 
water  to  run  down,  and  in  seeking  Ite  level 
It  goes  to  the  west,  even  though  It  goes  slow- 
er now.  Or  percolates  through  the  ground- 
Probably  In  digging  the  Squaw  Creek  drain 
It  would  collect  the  water  sooner  and  get 
rid  of  it  quicker.  The  drain  would  be  deep- 
er. The  volume  of  water  would  not  be  In- 
creased. The  only  difference  that  I  can 
see  that  It  might  get  down  qulckw.  ♦  •  ♦ 
Q.  Since  this  dltehlng  has  been  done 
through  section  33,  that  swale  yon  speak 
of  there  bas  been  dried  and  the  land  has  be- 
come tillable,  bas  It  not?  A.  The  swale 
— where  is  the  swale?  ■  Q.  Yon  know  you 
have  been  talking  about  some  low  land  In 
section  33.  Since  this  ditching  has  been 
done,  has  any  part  of  the  land  been  Improv- 
ed, or  all  of  It?  A.  The  biggest  share  of 
It  ♦  •  •  I  have  not  been  down  that  way 
since.  There  has  been  no  change  or  exten- 
sion in  Squaw  creek  since  the  first  digging; 
that  Is,  It  has  not  been  extended  any  further 
north  in  section  28  of  Ollford.  The  land  In 
sections  28  and  33  of  Gilford  was  middling 
wet  before  Squaw  Oreek  drain  was  made. 
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And  that  drain  would  have  taken  all  the 
water  away,  U  It  had  been  dug  according  to 
spedflcations ;  bnt  I  do  not  think  It  waa,  as 
there  were  apa  and  downs  In  the  grade  of 
the  bottom  of  the  ditch.  It  does  not  take 
all  the  water  oot  since  It  was  cleaned  out 
It  has  made  It  some  betto*,  to  be  sure;  but 
It  has  not  dried  It  by  any  means." 

Defendants'  witness  SntUff  testtfled:  "The 
Schemm  drain  was  Intended  to  clean  out, 
deepen,  and  straighten  the  old  water  course. 
The  length  of  the  drain  as  laid  is  91  chains 
and  90  links.  *  •  *  Q.  Suppose  the  Ay- 
ers  drain  never  had  beoi  established  as  a 
drain,  where,  then,  was  the  outlet  tta  the 
water  that  came  down  where  the  Weiss  drain 
now  is?  A.  It  would  be  the  same  water 
course  before  it  was  deepened.  It  would  be 
the  same  route,  with  some  Taxations  In  cut- 
ting off  the  angles  and  strai^tening  it  some- 
what; bnt  it  would  be  practically  tlw  same 
route  as  the  Ayers  drain.  Q.  Do  you  re- 
member back  to  the  time  before  the  Reese 
cre^  was  constructed  into  a  drain,  of  the 
territory  in  section  17  travorsed  by  lliat 
drain,  and  whetiier  there  was  any  water 
course  there  before  the  ditch  was  construct- 
ed In  section  18?  A.  7es,  sir;  I  rememha 
back  further  than  that,  and  there  was  a 
water  course  there.  The  water  ran  over  the 
surface  then.  •  •  •  The  Reese  Greek 
drain  has  been  cleaned  out,  and  wbm  it 
was  cleaned  the  first  tlm^  I  had  the  entire 
control  of  it;  but  the  next  time  it  was 
cleaned  under  the  county  drain  commission- 
er. I  mean  that  it  has  been  cleaned  out 
twice  rince  It  was  flnt  ccmstructed  as  a 
drain.  The  first  time,  when  I  cleaned  it 
out,  I  simply  took  out  the  accumulated 
graaa,  flood  wood,  and  tiie  little  obstruct- 
ions occasioned  by  ^  banks  caving  in 
and  snch  like.  I  am  not  sure  whethw  I 
cleaned  It  out  for  the  full  length  of  the  drain. 
The  sectmd  time,  <mly  the  upper  part  of  the 
drain  was  cleaned  out;  that  is,  across  sec- 
tion 18.  •  *  *  I  thought,  when  I  flnt 
came  to  that  country,  that  the  whole  country 
was  a  swamp ;  but  I  find  there  is  golte  a  dif- 
ference. I  have  changed  my  mind,  and  in 
looking  at  the  land  from  the  standpoint  of 
my  knowledge  now  of  that  country  I  eay  that 
Uiere  Is  no  place  within  that  Squaw  Creek 
watoshed  in  the  township  of  DenmaiiE  that 
was  at  any  time  what  would  be  called  a 
swamp.  There  were  no  luids  that  were 
not  hard  bottom  lands.  There  were  no 
places  where  there  were  qutcksand  swamps 
that  I  know  of.  *  •  *  Q.  Was  the  Pe- 
sick  drain  which  you  testified  to  as  being  a 
watOT  course,  cleaned  out?  A.  Tes;  it  gave 
a  better  drainage  to  the  surface  of  the  land. 
It  was  all  constructed  before,  but  we  deepen- 
ed and  Improved  it  *  *  *  Q.  Isn't  it  a 
fact  that  the  Feslck  drain  and  the  Schemm 
drain  simply  ran  from  the  Reese  drain  in  an 
easterly  dlrectton,  aiUl  they  were  swales  or 
dips  of  low  land,  and  those  ditches  were 
made  simply  to  drain  those  swales,  and  not 


to  empty  any  swamps  or  to  receive  any 
water  fnm  any  springs?  A.  That  Is  ri^t 
*  *  *  Q.  I  call  your  attention  to  all  of 
the  drains  you  have  mentioned  this  morning, 
namely,  Reese  drain,  Peslck  drain,  Sdbemm 
drain,  Weiss  drain,  Ayers  drain,  and  the 
Tan  Pattm  drain.  From  your  testlmray, 
you  seem  to  be  quite  famiiiiii'  with  all  of 
them,  and  an  able  to  give  the  width  and 
fiow  of  the  water  near  1^  mouth  ot  the 
Reese  drain.  Now,  at  any  time  during  wet 
seasfHis  did  any  of  those  dltehea  overflow 
their  banks  at  any  place?  A.  I  do  not 
know.  I  never  was  there  in  extreme  high 
water.  We  nev»  wortied  <m  the  ditches 
In  extreme  high  water.  Q.  Then,  when  yon 
testified  as  to  the  flow  of  the  water  and  the 
speed  of  the  current,  it  was  done  whai  you 
saw  it  in  a  dry  tlme^  was  it?  A.  I  did  not 
testify  as  1o  the  wpeeA.  of  the  water  or  any- 
thing of  the  kind,  and  I  do  not  know  whettw 
any  of  tliose  streams  in  time  of  high  wator 
overflow  th^  banks.  *  *  *  Q.  From 
your  knowledge  of  that  particular  vldnlty, 
where  did  the  water  flow  to  from  that  point 
before  Reese  drain  was  constructed  In  Reese 
creek?  A.  It  flowed  the  same  route  of  the 
Reese  ditdi,  exc^t  the  Reese  ditch  stxalght- 
raied  some  points  of  it  and  it  may  have 
shortened  the  route;  but  it  -la  tvutlcally 
the  same  route." 

Def^dante'  witness  Bannan  testified  con- 
cerning Squaw  Greek  drain:  "I  think  tSie 
drain  was  cleaned  oqt  about  three  yean 
ago,  and  since  it  was  deaned  out  the  water 
doesnt  remain  tliere  so  lon^  and  I  guess 
there  doesn't  so  much  stay  In  there."  De- 
fradants'  witness  Ahner  Johnstm  testified: 
"I  suppose  the  stetemento  contained  in  the 
petition  tm  cleaning  It  out  were  true.  At 
least  the  reasons  I  gave  for  cleaning  it  out 
was  to  drain  the  water  off.  When  it  was 
first  established.  It  did  not  take  all  tlie 
water  off  from  section  28,  and  I  think  since 
it  was  cleaned  out  it  furnishes  drainage  for 
my  25  acres.  That  was  akmg  the  south  dde 
of  my  land.  It  extended  for  the  distance 
of  40  rods  from  the  southeast  comer  of 
my  land,  and  it  runs  far  enou^  to  take  in 
about  25  acres.  It  will  take  all  the  water 
fjtt  that  25  acres  when  I  get  drains  cut  out 
to  the  south  section  line,  and  I  tidnk  the 
drain  will  take  all  the  water  that  will  flow 
on  the  south  half  of  section  28.  *  *  *  Q. 
Then  all  of  the  land  now  In  sectlra  28,  since 
this  ditch  has  been  cleaned  out  In  lOOOt  Is 
practically  dry  land  and  drains  to  the  Squaw 
cre^?  A.  I  did  not  sa;  bo,  I  said  the 
south  half  of  section  28,  excepting  the  part 
I  have  mentioned,  drains  Into  Squaw  creek, 
and  all  of  it  is  practically  dry  land  now.  In 
dry  weather  it  is  dry  land,  and  the  same  Is 
true  of  section  83  of  Gilford.  Tboe  was 
not  good  drainage  b^re  the  dltdi  was  deao- 
ed  out  but  now  it  practically  takes  all  of 
the  water  tiiat  comes  on  those  sectltras." 
Defendante'  witness  WllUam  Johnson  testl' 
fled:    "There  was  considerable  watv  In 


Digitized  by 


Hicb.) 


MERRITT  TP.  t.  HARP. 


595 


times  of  heavy  rains  and  from  melting  of 
snows  and  the  like  of  that,  In  sections  28 
and  33,  before  Squaw  creek  was  constructed, 
and  it  could  not  get  away  as  well  as  since. 
Q.  Isn't  it  a  fact  that,  before  the  ditch 
was  dug,  a  good  deal  of  the  water  had  to 
soalt  away  or  evaporate?  A.  It  made  Its 
way  downstream  as  fast  as  It  naturally 
could,  for  the  stuff  which  laid  in  the  creek 
or  low  places  k^t  It  from  going.  Since  It 
has  been  cleaned  out,  the  water  runs  away 
more  rapidly  than  it  did  before.  The  watef 
used  to  lay  there  for  some  time,  until  it 
could  run  away.  It  makes  its  way  off  now 
faster  than  It  did,  and  since  the  ditch  was 
cleaned  out  In  1899  there  Is  but  very  little 
water  stays  In  there ;  that  Is,  It  soon  gets 
off  the  land.  Q.  Before  they  dug  the  ditch 
in  1885,  and  between  that  time  and  when 
they  cleaned  it  out  in  IBOO,  after  heavy 
rains  or  melting  snow  and  Ice,  or  In  the 
springtime,  how  long  would  It  take  the  water 
to  get  off  of  sections  28  and  88?  A.  Well, 
I  suppose  tliat  would  be  owing  to  how  long 
It  rained;  but,  as  a  general  thing,  it  takes 
four  or  five  days  to  take  the  water  all  off  the 
surface.  On  account  of  the  culvert  In  there^ 
and  the  other  one,  It  cannot  carry  the  water 
off  of  28  and  33  as  fast  as  It  accumulates. 
The  culvert  between  28  and  88  la  about 
eight  feet  wide  and  three  feet  deep;  and  in 
time  of  heavy  rains  and  high  water,  I  sup- 
pose it  runs  fulL  Squaw  Greek  drain  along 
the  west  side  of  the  northwest  quarter  of  83 
is  about  nine  or  ten  feet  wide  on  the  top, 
and  p^haps  five  feet  on  the  bottom.  The 
depth  varies.  It  may  have  an  average  depth 
of  five  feet  At  the  time  of  heavy  rain  and 
high  watw,  the  capacity  of  the  drain  is 
taxed  to  its  fall  extent  The  water  breaks 
through  between  sections  32  and  83  in  the 
old  water  course.  Q.  Then  you  would  say 
that,  since  the  drain  has  been  built  and 
cleaned  out,  more  water  goes  down  In  a 
short  space  of  time  than  did  before,  because 
it  takes  it  quicker.   A.  The  surface  water." 

We  have  quoted  from  the  testimony  some- 
what fully  for  the  reason  that  It  was  stren- 
uously Insisted  upon  the  argiunent  by  the 
able  counsel  for  defendants  that  complain- 
ant had  suffered  no  damage  because  of  the 
various  Improvements  of  the  drains  referred 
to,  but  that,  on  the  contrary,  such  Improve- 
ments had  been  a  benefit,  by  diminishing  the 
quantity  of  water  which  would  flow  down 
tiie  natural  waterways.  Several  witnesses 
support  the  counsel's  contention  ingenious 
and  plausible  reasoning;  but  the  facts  as  dis- 
closed by  the  whole  record  do  not  support 
the  claim.  It  Is  obvious  that  the  deepening 
and  straightening  of  old  drains  and  the  con- 
struction of  new  ones  must  have  bad  some 
purpose,  and  It  seems  equally  obvious  that 
that  purpose  was  to  drain  territory  which 
theretofore  was  not  properly  drained.  This 
result  was  actually  produced,  as  disclosed  by 
witnesses  for  defendants,  and  lands  were,  by 
reason  of  the  Improvements,  drained  and 


made  cultivable,  which  previously  had  been 
wet  and  not  fit  for  tillage.  The  bridges, 
highways,  and  calverts  of  complainant  town- 
ship were,  during  the  period  of  the  Improve- 
ments, subjected  to  floods  of  water  flowing 
with  greater  force  and  in  greater  quantity 
than  immediately  prior  to  those  Improve- 
ments. The  Improvements  furnish  an  ade- 
quate cause  for  the  injuries  to  complain- 
ant's roads  and  bridges,  and  the  only  ade- 
quate catise  disclosed  by  the  record.  That 
old  waterways  were  denned  and  straighten- 
ed and  new  ones  constructed  In  part  Is  undis- 
puted, and  It  Is  clear  from  the  testimony 
and  In  the  light  of  common  sense  that  such 
waterways,  as  Improved,  carried  the  waters 
coming  to  them  faster  and  In  greater  quantl-- 
tles  In  a  given  time  than  they  had  thereto- 
fore. The  defendants  bad  a  lawful  right  to 
clean  out  the  old  waterways  or  drains  to  the 
depth  to  which  they  were  originally  excavat- 
ed. They  did  not  have  a  lawful  right  to 
deepen  them,  and  thereby  cast  larger  quanti- 
ties of  water  in  shorter  periods  upon  com- 
plainant's highways,  bridges,  and  culverts, 
to  its  damage.  Smith  v.  £}aton  Tp.  (Mich.) 
101  N.  W.  601;  Cranson  v.  Snyder  (Micb.) 
100  N.  W.  674;  Flnkblnder  v.  Ernst,  126  MU-h. 
565,  86  N.  W.  1127;  O'Connor  v.  Hogan 
(Mich.)  104  N.  W.  29;  Swan  Greek  v.  Brown, 
130  Mich.  882,  00  N.  W.  38 ;  Breen  v.  Hyde, 
130  Mich.  1,  89  N.  W.  732;  Township  of  Mer- 
rltt  V.  Harp,  131  Mich.  174.  01  N.  W.  156; 
Brugglnk  v.  Thomas,  125  Mich.  0,  83  N.  W. 
1019.  The  waterways  were  none  the  less 
artificial  because  the  drain  commissioners 
made  use  in  large  part  of  depressions  and 
washed-out  channels,  where  the  storm  and 
surface  water  flowed  In  a  state  of  nature. 
The  natural  waterways  would  not  afford  the 
desired  drainage,  and  they  were  therefore 
changed  into  artlflctal  waterways  which 
would. 

We  think  the  suit  was  properly  instttuted 
In  the  circuit  court  for  the  county  of  Bay  In 
chancery,  and  under  our  view  of  the  testi- 
mony the  complainant  is  entitled  to  relief. 
Davis  V.  Township  of  Frankenlust,  118  Micb. 
494,  76  N.  W.  1015;  Township  of  Merritt  v. 
Harp,  supra.  The  Squaw  Creek  drain,  and 
the  Ayers,  Peslck,  Scbemm,  Weiss,  and  Ryan 
drains,  were  cleaned  out  or  constructed,  in 
whole  or  In  part  under  the  supervision  of 
the  defendant  Harp,  and  as  to  such  drains, 
he  Is  liable,  under  ottr  decisions,  to  an  actim 
at  law  for  any  damage  which  may  have 
resulted  from  bis  unlawful  acts,  and  la  sub- 
ject to  the  control  of  a  court  of  equity. 
Brugglnk  v.  Thomas,  125  Mich.  9,  83  N.  W. 
1019.  The  Reese  drain  was  cleaned  out 
Mr.  Harp's  predecessor,  and.  so  far  as  the 
record  discloses,  he  has  done  nothing  to 
maintain  this  drain,  unless  it  he  to  Improve 
the  drains  connecting  with  It;  and,  upon 
restoring  the  branch  drains  to  their  previous 
condition,  we  think  he  will  have  fully  dlsr 
charged  his  obligatlonB  to  complainant  in  this 
suit  Tlte  same  holding  will  apply  to  the 
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Van  Patten  drain,  with  reference  to  which 
Mr.  Harp  haa  taken  no  action.  The  Squaw 
Greek  Improvement  drain,  as  we  understand 
from  the  record,  Is  the  subject  of  a  prior  snit, 
which  Is  still  pending, 

We  do  not  find  suffldoit  evidence  In  the 
record  of  any  nnlawfal  acts  on  the  part  of 
the  othw  defendants,  the  highway  commis- 
sloners,  which  resulted  in  Injury  to  complain- 
ant, to  Jmtlfy  a  decree  against  them,  and  as 
to  them  the  bill  most  be  dlsmlBsed.  The 
complainant  township  Is  not  entitled  to  re- 
cover In  this  suit  for  any  damages  to  its 
highways,  bridges,  or  cnlverts.  Such  dama- 
ges are  not  recoverable  by  the  township, 
either  at  law  or  In  equity.  Township  of 
Denver  v.  Booming  Co.,  Ql  Mich.  472,  16  N. 
W.  817;  Township  of  Merrltt  v.  Harp,  supra. 
The  complainant  Is  entitled  to  a  decree  re- 
quiring the  defendant  Harp  to  restore  the 
drains  cleaned  out  or  constructed  under  his 
supervision  to  the  condition  prevlonsly  exist- 
ing, by  damming  them  at  such  points  and  to 
Buch  height  as  will  render  them,  as  nearly  as 
practicable,,  of  the  same  capacity  as  they 
were  prior  to  such  construction  or  cleaning 
oot,  to  the  extent  which  such  cleaning  out 
deepened  or  widened  the  original  excavation. 
If  necessary,  a  reference  may  be  had  to  a 
ctrcnlt  court  commisslOQer  to  take  testl- 
mony  to  determine  the  points  wh^e  dams 
should  be  constructed  and  the  height  thereof. 

The  complainant  will  recover  costs  against 
the  defendant  Harp.  The  defendants  Find- 
lay  and  Dawson  will  recovw  costs  against 
complainant 


KURTZ  V.  GARTNER  et  al. 
(Sopreme  Court  of  Michigan.   Sept  18.  1909.) 

1,  ATTACHUBNT  —  NOTICK  —  PUBUCA.TION  — 

PBoor— Filing  ot  Attidavit  or  Faoor  or 
Publication— Tiux  roa  Filing. 
An  affidavit  ot  publication  of  the  notice  of 
attachment  for  six  eucceasive  weeks,  required 
by  Comp.  Taws,  {  10Q72,  together  with  tbe 
declaration  of  plaintiff  in  the  salt,  filed  after 
the  last  publication,  but  before  the  expiration 
of  the  fan  aiz-weeks  pwlod,  is  not  prematurely 
filed,  wlthlD  section  10S74,  providing  that 
plaintiff,  on  filing  an  affidavit  of  the  publication, 
may  file  his  declaration  and  proceed  as  if  a 
copy  <tf  ttie  attachment  had  neen  personally 
served,  though  tbe  time  to  plead  to  the  declara- 
tion did  not  liesin  to  run  until  the  service  was 
completed  by  the  expiration  of  tbe  six  weeks 
from  the  date  of  the  first  publicaticn. 

2.  QuicnNG  Title— Dbobb  ot  Lmv  IK  Fa- 
vos  or  Dbfinoant. 

Where,  In  a  suit  to  quiet  title  to  land 
claimed  by  defendant  under  attachment  pro- 
ceedings against  the  land,  it  was  shown  that 
the  court  In  the  attadiment  suit  had  jurledic- 
tion  of  the  parties  and  that  the  judgment  there- 
in was  not  ezcesflive,  a  decree  awarding  a  lien 
in  favor  of  defendant  to  the  amount  of  the 
judgment,  Interest,  and  costs  was  sufficiently 
favorable  to  complainant. 

Appeal  from  Circuit  Court  Wayne  Conn^, 
In  Cbancexy;  Joueffh  W.  Donovan,  Jodge^ 


Suit  by  Frances  Eurts  against  George 
Gartner  and  others.  From  a  decree  for  de* 
fendants,  plaintiff  appeals.  Affirmed. 

Argued  before  CARPENTER,  McAI/VAT, 
GRANT,  HOMTGOHEBY,  uA  08TKAN- 
DER,  JJ. 

WUliam  T.  Hewttt  (Gbarlee  O.  Stewart 
of  oonnael).  for  appellant  Charles  Endim 
(Fred  A.  Baker,  and  Harrlaon  Geer,  ot 
counsel),  for  appellees. 

MONTGOMERY.  J.  The  bill  In  this  case 
is  filed  to  quiet  title  to  two  parcels  of  land 
in  the  dty  of  Detroit  Complainant  was 
admittedly  the  owner  of  both  parcels  prior 
to  April,  1898.  In  that  montb  defendant 
George  Gartnor  Instituted  attachment  pro- 
ceedings against  the  property  of  the  com- 
plainant and  caused  an  attachment  to  be 
levied  up<Hi  the  property  In  question.  The 
case  proceeded  to  Judgment  and  the  property 
was  sold  on  execntion,  purchased  by  Mr. 
Gartner,  and  afterwards  conveyed  to  de- 
fendant Dickinson,  subject  to  a  mortgage 
previously  given  to  one  Ehnil  Anderson  and 
later  assigned  to  defendant  Lena  B.  Gartner. 
The  bill  charges  that  the  judgment  In  attach- 
ment was  taken  for  an  excessive  sum,  but 
as  the  complainant  In  her  supplemmtal 
brief  contends  that  tbe  judgment  is  unas- 
sailable on  this  ground,  we  assume  that  no 
reliance  Is  placed  upon  this  auction  In 
tbe  bill.  Tbe  defendants,  howevw,  contend 
that  by  this  allegation  an  issue  la  presented 
by 'the  bill,  which  defendants  have  met  by 
their  answer  In  such  manner  as  to  jostify 
the  decree  below,  which  was  a  decree  for  a 
mon^  judgment  in  favor  of  defendants. 
This  contention  will  require  consideration 
only  in  case  the  court  shall  say  that  tbe 
attachment  proceedings  are  void  fOr  Jorls- 
dlctional  defecta  Manlfestiy  this  is  tbe 
most  important  question  for  oor  conaid«- 
atlon. 

The  facts  are  not  in  dispute.  The  notice 
of  attachment  was  published  for  six  tuccee- 
elve  weeks.  After  the  last  publication,  but 
before  the  explratltni  of  the  full  six-weeks 
period,  an  affidavit  was  made  and  filed 
showing  tbe  dates  of  said  publication,  and 
on  filing  this  affidavit  a  declaration  was 
filed.  Twenty  days  after  the  expiration  of 
tbe  full  six-weeks  period  were  allowed  to 
elapse  before  the  defendants'  defanlt  was 
entered.  Was  the  court  ousted  of  Juris- 
diction because  the  affidavit  and  declaration 
were  filed  before  the  expiration  of  tbe  l^ill 
six-weeks  period,  although  the  affidavit  was 
filed  at  a  time  when  the  fact  of  publication 
might  be  truthfully  stated  on  oath?  The 
stetute  authorizing  substituted '  service  In 
these  cases  provides  (see  {  10,572,  (?<Hnp. 
Laws)  that  such  notice  shall  be  published 
for  six  successive  weeka  Section  10,574 
provides:  "If  a  C0P7  of  tbe  attachmoit 
shall  not  have  been  served  upon  any  of  the 
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defendants  and  none  of  them  ihell  appear 
In  the  Btilt,  the  plaintiff  on  filing  an  affidavit 
of  the  publication  of  the  notice  ber^before 
required  for  six  anccesslve  weeks  •  •  * 
may  file  his  declaration  In  the  suit  and 
proceed  therein  as  If  a  copy  of  such  attach- 
ment had  been  served  npon  the  defendant." 
It  la  clear  that  the  time  to  plead  to  the  decla- 
ration would  not  begin  to  ran  under  this 
statute  ontll  the  service  was  complete  by 
the  expiration  of  six  weeks  from  the  date 
of  the  first  publication,  but  It  by  no  means 
follows  that  the  affidavit  was  prematurely 
filed.  It  was  not  filed  imtll  the  affiaut 
was  able  to  state  all  the  facts  required  by 
the  statute ;  1.  e.,  the  six  weekly  publicationa 
and  their  exact  date.  We  can  conceive  of  no 
reason  why  the  filing  of  this  affidavit  should 
have  been  longer  delayed,  unless  It  may  be 
■aid  that  Its  filing  might  be  calculated  to 
mislead  the  defendant  as  to  her  rights. 
The  answer  to  such  a  suggestion.  If  made, 
would  be  that  the  defendant  in  any  case 
baa  only  to  turn  to  the  statute  to  learn  that 
his  time  to  plead  has  not  been  abridged, 
n^ese  proceedings  c(MiipIied  with  the  terms 
of  the  statute,  and,  while  such  proceedings 
are  required  to  comply  strictly  with  the 
requirements  of  law,  no  such  ovemlce  con- 
struction should  be  placed  upon  the  statute 
as  would  void  proceedings  in  which  the  de- 
fendant has  been  deprived  of  no  right  It 
la  to  be  noted  that  the  statute  does  not  re- 
quire any  statonent  in  the  affidavit  of  any 
fact  occurring  after  the  pub]lcati(ni,  nor  of 
any  action  or  nonaction  by  the  defendant 
or  of  any  officer.  Were  there  such  require- 
ment, or  if  the  affidavit  were  in  the  nature 
of  process,  which  might  be  served  up  to  the 
last  day,  the  rule  would  be  different,  as 
held  in  Drew  v.  Claypool,  61  Mich.  238.  28 
N.  W.  78.  cited  by  counsel ;  but  this  is  not 
such  a  casei  Complainant's  counsel  rely 
with  confidence  upon  Steere  v.  Tanderberg, 
er  Mich.  530,  85  N.  W.  110,  and  Nugent  t. 
Nugent,  70  Mich.  56,  87  N.  W.  706,  as  sus- 
taining his  contention  that  these  proceed- 
ings are  void.  These  two  cases  are  dis- 
tinguishable from  the  present  In  each  of 
these  cases  the  declaration  was  filed  befwe 
any  affidavit  of  publication  was  of  record. 
Omr  conclusion  is  that  the  proceedings  were 
not  void. 

The  circuit  judge  decreed  a  lien  In  favw 
of  the  defendants  for  the  amount  of  the 
Judgment,  Interest,  and  costs.  This  decree 
was  sufficiently  favorable  to  complainant 
Both  parties  have  appealed  to  this  court; 
but  on  the  hearing,  as  well  as  on  the  trial 
below,  defendants*  counsel  Indicated  that 
all  that  was  desired  was  an  equitable  ad- 
justment of  the  Indebtedness.  In  view  of 
this  concession,  we  affirm  the  decree,  with 
costs  of  this  court  to  defendants.  This 
decree  will  operate  to  release  all  claims  of 
defendants  on  payment  ot  amount  decreed. 


PASEB  T.  NIXON. 
(Snprona  Ooort  <A  Michigan.  Sept.  11^  190B.) 

1.  TnfAiiTS  iiT  OouHon — Ooiwraaion. 

A  refusal  by  one  tenant  In  common  o( 
personalty  o{  a  demand  by  the  other  for  ex- 
clusive control  does  not  constitute  conversion. 

[Ed.  Note.— For  cases  In  point  aes  nd.  4B, 
Cent  Dig.  Tenancy  In  Common,  H  70,  71.] 

2.  APPKAL— ESTOPPIL  TO  AlXBGB  BBBOB. 

Plaintiff,  in  trover,  cannot  con^Ialn  of  the 
giving  of  an  instruction  as  to  the  effect  of  a 
■ale,  which  she  liad  put  in  evidence  on  (zow- 
examination,  though  defendant  had  not  pre* 
•en ted  such  a  claim. 

8.  TstAx. — iRBTXucmma  —  Aasuunfa  Taxxm 
NotPbovkr. 

Refusal  of  Instructions  asspmlng  as  tme 

facts  not  proven  is  proper. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial.  I  596.] 

4.  Oine— QinsTiojr  n»  Jttst. 

Though  diere  is  no  direct  oontradletiM 
of  the  testimony  to  establish  a  gift,  coDslBting 
of  statements  and  admissions  of  deceased,  it  is 
for  the  jury  to  determine  the  sense  in  wblch  the 
language  was  used. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Ceot  Dig.  Gifts,  f  101.] 

6.  SuoB— Dcrmiiie  **Om." 

An  instruction,  in  an  action  In  which  titls 
is  claimed  by  gift,  need  not  define  what  con- 
stitutes a  gift  where  there  Is  no  uncertainty 
as  to  the  terms  of  the  gift  but  only  a  qnestlon 
ss  to  which  witnesses  will  be  believed. 

Einor  to  Ctrcnit  Oourt,  Wexford  Oonntj; 
Clyde  G.  Cblttendra,  Judge: 

Action  by  Mlltim  H.  Parke^  admlnUtntor 
of  Margaret  Hast  deoeawd,  against  Fnmk 
Nixon.  Judgment  for  defendant  Plaintiff 
brings  error.  Affirmed. 

Argued  twfore  HOOBB,  a  J.,  and  OAS- 
PBNTBB,  GBANT,  MOMTGOMBRT,  and 
08TBANDBB.  JJ. 

1.  C.  Wheeler,  for  ^ipellant  BL  F.  Saw- 
yer, for  appellee. 

MONTGOMERY,  J.  This  an  action  of  trover, 
brought  by  Margaret  East  in  her  lifetime  to 
recover  the  value  of  a  mare.  The  case  was 
tried  in  Justice  court  In  the  lifetime  of  Mar- 
garet East  and  after  appeal  to  the  circuit  , 
Mrs.  East  having  died,  the  case  was  revived  * 
In  the  name  of  the  administrator.  The  the- 
ory of  the  plaintiff  was  that  Margaret  East 
acquired  title  to  the  mare  in  question  by  gift 
from  her  husband,  William  East;  that  after 
William  East's  death  the  mare  was  taken 
Into  possession  by  his  administrator  and 
sold  to  defendant ;  that  defendant  refused  to 
deliver  up  the  mare  on  request ;  and  that  she 
was  therefore  entitled  to  recover.  The  de- 
fendant offered  testimony  tending  to  show 
that  when  the  mare  in  queetltin  was  a  colt 
she  was  Injured  so  seriously  that  Mr.  East 
determined  to  kill  the  animal ;  but  on  the 
su^estlon  of  his  then  wife.  Electa  East  that 
she  would  care  for  and  raise  the  colt  William 
Ilaat  stated  to  her  that  U  «he  would  do  tlili 
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she  couM  have  the  colt  as  her  property,  and 
that  she  did  care  for  and  raise  the  colt,  and 
the  same  continued  to  be  her  property  until 
her  death.  The  jury  found  for  the  defend- 
ant, and  plaintiff  brings  error. 

The  court  charged  the  Jury  as  follows: 
"The  theory  of  the  plaintiff  Is  that  William 
East  in  his  lifetime,  or  about  the  time  he 
married  Margaret  East,  owned  this  horse 
In  question,  and  that  he  gave  It  to  his  wife, 
Margaret  East,  and  that  she  became  the 
owner  of  It  through  this  gift  from  her  hus- 
band, William  East,  and  that;  consequently, 
the  executor  or  administrator,  whichever  it 
was,  of  the  estate  of  William  East,  deceased, 
had  no  right  to  sell  It  to  Ur.  Nixon,  there- 
fore gained  no  title  to  the  horse,  and  that  he 
therefore  should  account  to  Margaret  East, 
or  her  estate,  for  the  value  of  this  horsfc 
It  Is  the  theory  of  the  defendant  that  Wil- 
liam Bast  did  not  own  this  horse  at  the  time 
he  gave  It  to  Margaret  East ;  that  when  the 
horse  was  a  colt  very  young  It  became  Injur- 
ed, and  that  he  then  and  there  gave  It  to  his 
then  wife.  Electa  East,  and  told  her  (Electa 
Bast)  that  If  she  could  save  the  colt  and  take 
care  of  It  that  she  could  have  it,  that  It  would 
be  ber's;  and  the  theory  of  the  defendant  Is 
that  afterwards,  at  all  times  during  the 
life  of  Electa  East,  that  this  horse  was  known 
as  Electa  East's  horse,  William  East's  flrat 
wife's  horse,  and  that  Mr.  East  himself  had  no 
title  to  It  whatever.  Now,  there  la  practical- 
ly only  one  question  for  this  jury  to  decide, 
and  that  Is,  who  owned  this  horse  In  question? 
I  charge  you  now  that  if  you  find  from  the 
testimony  that  Electa  Bast  owned  this  horse 
In  her  lifetime,  then  the  plaintiff  could  not 
recover,  and  your  verdict  would  be,  'No  cause 
of  action,'  because,  If  she  owned  It,  William 
East  gained  no  title  to  it  hy  her  death,  and 
had  no  right  to  give  It  to  his  second  wife. 
If  you  Bud  that  he  did  not  give  this  horse  to 
his  first  wife,  Electa  East,  and  if  he  did  not 
give  it  to  his  second  wife,  Margaret  East 
then  the  plaintiff  could  not  recover,  because 
It  would  be  his  own  horse,  and  would  belong 
to  his  estate,  and,  having  been  sold  by  the 
executor  or  administrator  of  the  estate,  It 
would  be  a  legal  sale,  and  the  plaintiff  could 
not  recover,  and  your  verdict  would  be,  'No 
cause  of  action,'  But  If  you  find  that  he  did 
not  give  It  to  Electa  East,  but  did  afterwards 
give  It  to  hia  wife,  Margaret  East,  then  your 
verdict  will  be  for  the  plaintiff  in  such  a 
sum  as  yon  find  from  the  evidence  tlie  horse 
was  worth  at  the  time  the  demand  for  It  was 
made  of  the  defendant  Mr.  Nixon."  The 
errors  to  charge  relate  to  the  charge  as  given 
and  the  refusal  of  certain  requests  of  plain- 
tiff. 

It  Is  urged  that  the  court  erred  In  charging 
that  plaintiff  could  not  recover  if  there  was 
a  gStt  to  Mrs.  Electa  East  In  her  lifetime.  It 
is  now  said  that,  even  If  there  was  such  gift 
to  Electa  Bast  In  her  lifetime,  William  Bast 


was  entitled,  under  section  0822,  subsec  7, 
Comp.  Laws,  to  an  undivided  one-third  of 
the  mare  after  Electa  East's  death,  and  would 
have  a  right  to  dispose  of  this  one-third  In- 
terest to  any  one,  and  therefore,  If  tha«  was 
B  gift  to  Murgaret  East,  she  might  in  tbls  ac- 
tion reooTw  one-third  the  value  of  the  prop- 
erty.  No  such  theory  was  presented  to  the 
court  below.  If  there  bad  been,  the  evidence 
falls  to  show  any  demand,  except  a  demand 
for  the  excIualTe  control  of  the  property,  and 
a  refusal  of  such  a  demand  by  a  tenant  In 
common  In  poeeesslon  does  not  amount  to  a 
cooTwston.  HcBlroy  v.  O'Gallaghan,  112 
Mich.  124.  70  N.  W.  441. 

It  is  also  urged  that  there  was  error  in 
that  portion  of  the  charge  In  which  it  was 
stated  that  If  William  Eaat  did  not  give  tbe 
horse  to  Margaret  Bast  plaintiff  could  not 
recover,  because  It  would  belong  to  his  estate, 
end  that  the  sale  by  the  administrator  would 
vest  the  title  In  defradant  It  is  said  de- 
fendant did  not  present  such  a  claim.  Tbis 
Is  true ;  but  plaintiff  did  put  In  evidence  this 
fact  of  sale  by  tbe  administrator  on  cross- 
examination,  and.  having  done  so.  caqjiot 
complain  of  an  instruction  as  to  the  effect  of 
said  sale. 

It  Is  also  urged  that  this  was  error,  for  the 
reason  that  the  undisputed  evidence  show* 
that  William  East  did  give  the  horse  to  Mar- 
garet East  It  Is  true  that  there  was  no  di- 
rect contradiction  of  the  testimony  offered  to 
establish  this  gift  to  plalntUTs  Intestate,  but 
the  testimony  offered  by  plaintiff  consisted  of 
statements  and  admissions  made  by  William 
East  in  tbe  nature  of  admissions.  It  was  for 
the  Jury  to  determine  the  sense  In  which  tht 
language  imputed  to  him  was  used. 

The  refusal  to  give'  tbe  second  request  of 
plaintiff  was  not  errot,  for  tbe  reason  that  it 
assumed  facts  to  be  true  which  were  not 
proven. 

The  third  request  related  to  the  subject  of 
estoppel,  and  was  properly  refused,  for  tbe 
reason  that  the  record  discloses  no  action 
by  plalntUTs  Intestate  predicated  upon  the 
acts  of  the  heirs  of  William  East  which  are 
claimed  to  amount  to  an  estoppel. 

Error  is  assigned  upon  tbe  refusal  of  the 
court  to  define  what  would  constitute  a  gift, 
although  requested  so  to  do.  An  instruction 
on  the  lines  suggested  would  not  have  been 
error,  nor  would  it  have  aided  the  Jury.  A. 
mere  definition  is  seldom  of  value  In  a  charge. 
In  this  case  there  was  no  uncertainty  as  to 
the  terms  of  the  F^ft  to  Electa  East  If  any 
such  transaction  at  all  took  place.  It  was 
solely  a  question  of  credibility.  If  the  testi- 
mony of  defendant's  witnesses  was  true,  a 
gift  did  take  place,  and  there  was  no  exror 
In  so  assuming  in  tb»  charge.  l%e  cose  was 
well  tried. 

Judgment  afflrmed. 
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PBOPUD  T.  HODOn. 
<SupT8me  Court  of  MiolilgBn.  Sept.  19,  1905.) 

1.  WiTNBSaES  —   DZAHinATION    —  IjEA.Dina 

Questions. 

Where,  on  a  trial  for  manslaughter  Id  an 
attempt  to  procure  an  abortion,  a  wltnen 
responsible  for  decedent's  pregnancy  testified 
concernitur  interviews  with  defendant,  and  stat- 
ed that  defendant  had  said  that  the  operation 
was  not  dangerous,  qnestlons  asked  the  witness 
with  reference  to  what  a  phrsician  whom  he 
had  consulted  said  about  marrying,  and  what 
defendant  said  in  reference  to  necessary  instra- 
mente,  and  whether  defendant  fipoke  to  witness 
with  reference  to  procuring-  a  written  statement 
necessary  to  bring  a  sick  person  to  a  ho«pttal, 
and  whether  witness  paid  defendant,  wws  not 
objectionable  as  leading. 

2.  MAnSLATTOHTBB  —  BTIDINOS  —  ADHI88I- 
BILITT. 

Where  defendant,  on  trial  for  manslaughter 
in  procuring  an  abortion,  claimed  tbat  he  be- 
lieved that  the  operation  was  necessary,  and 
that  be  performed  It  without  criminal  Intent, 
evidence  that  he  had  performed  a  similar  opera- 
tion Ml  another  wonan  for  the  purpose  of  pro- 
dndug  an  abortion  was  admissible  on  the  issue 
of  intent. 

3.  Same. 

The  testimony  of  the  woman  that  defend- 
ant, on  the  occasion  of  performing  the  criminal 
operation  on  her,  bad  requested  her  to  procure 
as  much  money  as  possible  from  the  one  respon- 
sible for  her  pregnancy,  but  that  he  would  make 
the  expense  Ughts  if  she  would  permit  him  to 
liave  sexual  intercourse  with  her,  was  admis- 
sible. 

Error  to  Recorder's  Oourt  of  Detroit;  Al- 
fred J.  Murphy,  Judge. 

Scott  F.  Hodge  was  convicted  of  man- 
slaoghter,  and  be  appeals.  Affirmed. 

Argued  before  McALVAY,  BLAIR,  MONT- 
O0M£RY,  OSTRANDER,  and  HOOKER,  JJ. 

Allan  P.  Cox  (Abbott  A  Abbott,  of  counsel), 
for  ai^llant.  Ormond  F.  HbdI;  Pros.  Atty., 
and  Louis  O.  Wnner,  Asst  Proa.  Atty.,  for 
the  People. 

HOOKER,  J.  The  respondent,  charged 
wltli  the  frftense  of  manslaughter  In  an  at- 
tempt to  produce  an  abortion,  was  convicted, 
and  has  appealed.  Tbe  alleged  errora  are 
grouped,  and  raised  three  legal  queatlons:  (1) 
Whethw  certain  questlonB  ariced  witneeses 
for  the  proaecatlon  were  leading,  and  so  prej- 
udicial as  to  call  for  a  reversal  of  the  case ; 
<2)  whether  It  was  error  to  permit  a  witness 
to  testify  that  the  defendant  had  made  in- 
decent propoealB  to  hex  while  be  was  giving 
her  medical  treatment;  (8)  whether  It  was 
enta  to  permit  the  prosecution  to  show  that 
raqtondeDt  bad  on  cme  occaslrai,  before  the 
act  for  which  he  was  on  trial,  performed  an 
cqmatlon  to  produce  an  abortion  nprai  the 
last-named  witness. 

Attention  Is  called  to  eight  questions  said 
to  be  leading.  Among  these  questions  were 
tbe  following :  Blmw  Kohl,  a  witness  respon- 
rible  for  deceased's  ccmdldon,  had  testified  to 
a  professional  Interview  with  a  Dr.  Kimball 
about  tbe  oondltloa  of  the  girl,  and  was 
asked:  "What  did  sbe  say?  Did  she  say 
anything   about  marrylug?"  The  answer 


was:  "Tes.  She  said  It  would  be  a  danger- 
OQS  thing  to  tackle,  to  do  anything  like  that, 
and  she  advised  ua  to  get  married."  Much 
more  was  said  In  the  same  connection,  with- 
out other  suggestion  than  that  contained  In 
the  foregoing  question.  Again,  the  witness, 
having  testified  at  some  length  concerning  the 
first  Interview  with  tlie  defendant,  and  that 
he  said  that  there  was  no  danger,  was 
asked :  "What  did  he  say  in  referrace  to  the 
tools,  if  anything?"  His  answer  was  that  de- 
fendant said,  "I  hare  all  the  necessary  tools 
tq  do  this  with,"  and  tbat  be  took  witncra  in- 
to the  operating  room  and  showed  him,  and 
said,  "If  one  did  not  have  the  necessary  tools, 
he  could  not  go  ahead  and  do  this."  Again, 
tbe  witness  was  asked  whether  the  defendant 
sp(Ae  to  him  on  another  occasion  with  refer- 
ence to  a  written  statement  The  answer 
was,  "Tes.  He  said  he  bad  to  have  a  state- 
ment of  some  bind  to  bring  a  sick  person  to 
a  hospital.  He  said  he  was  going  to  take  ha* 
to  Grace  Hospital.  I  signed  the  statement, 
and  so  did  the  girl."  Again,  he  was  asked 
whether  be  paid  defendant  any  money.  In 
answer  he  gave  a  somewhat  lengthy  conver- 
sation upon  this  subject,  all  relevant.  Coun- 
sel admit  that  the  allowance  of  such  queatlons 
Is  usually  within  the  discretion  of  the  trial 
judge,  but  say  that  these  were  so  plainly  im- 
prop^  and  Injurious  as  to  call  for  reversal. 
To  us  they  seem  proper,  and  not  leading. 
They  were  intraded  to  call  attention  to  cer- 
tain subjects  about  which  testimony  was  de- 
sired. It  was  proper  testimony,  and  the  ques- 
tions did  not  in  tbanselTes  suggest  the  an- 
swers expected. 

The  other  two  questions  can  best  be  dis- 
cussed together.  It  was  the  claim  of  the  de- 
fendant tbat  tbe  operation,  which  he  did  not 
deny,  was  a  necessary  one,  or,  if  not,  that  he 
believed  It  to  be,  and  that  he  performed  it 
without  criminal  Intent  To  show  a  criminal 
Intent  one  May  Lane  was  called  by  the  prose- 
cution, who  testified  that  defendant  perform- 
ed a  similar  operation  upon  her  for  the 
avowed  purpose  of  producing  an  abortion.  It 
is  said  by  counsel  that  this  testimony  was  In- 
admissible, under  the  ease  of  People  v.  Lous- 
dale,  122  Mich.  392,  81  X.  W.  277.  The  cases 
differ  widely.  In  that  case  the  criminal  Intent 
was  a  necessary  conclusion  from  the  act 
proved.  Here  it  was  not  as  we  have  already 
seen.  It  depended  on  the  truth  or  falsity  of 
defendant's  defense  tbat  tbe  act  was  done  for 
a  legitimate  purpose.  See  People  v.  Seaman, 
lOT  Mich.  348,  66  N.  W.  20S,  61  Am.  St  Rep. 
826. 

It  remains  to  consider  the  secon^  question. 
May  Lane  testified  in  detail  to  what  occurred 
between  her  and  defendant  on  the  several  oc- 
casions that  be  treated  her.  Upon  the  snb- 
ject  of  paymfflit,  which  was  the  proper  sul» 
ject  of  inquiry,  sbe  said  that  defendant  want- 
ed her  to  give  bim  what  money  she  could.  "Q. 
What  did  be  say,  if  anything,  about  bringing 
a  young  man  in?  A.  He  said,  if  I  would  do 
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wbat  he  wislied  me  to  do,  to  stay  with  him, 
he  would  mBke  the  expense  lighter.  Get 
what  money  I  could  ftrom  the  fellow,  and 
give  him  part  of  It,  and  I  would  have  more 
for  myself.  He  ttirew  himself  upon  me." 
The  court  admitted  this  testimony  as  part  of 
the  res  gestse.  It  is  undeniable  that  this  tes- 
timony was  well  calculated  to  prejudice  the 
Jury,  and  that  the  question  was  whether  he 
had  committed  a  criminal  abortton  upon  May 
Lane,  not  whether  he  sous^t  w  bad  sexual 
Intercourse  with  her.  But  it  is  undeniable 
that  thla  conTersation,  if  It  occurred,  diarac- 
teilsed  the  act;  which  the  defendant  after- 
wards (to  making  his  d^enae)  claimed  was 
treatment  for  a  Toiereal  disease^  with  which 
the  proposal  was  Inconsistent  It  may  be 
said  that  when  the  testimony  was  admitted 
be  had  not  testified  r^^ardlng  such  disease, 
and  that  it  would  not  have  been  necessary, 
but  for  such  testinKoiy.  May  Lane  testified 
to  an  operation  for  abortion.  It  was  mate- 
rially strengUiened  by  showing  that  it  was  to 
be  paid  for,  and  the  inioe  charged  and  the 
proposition  to  have  her  get  him  money  from 
the  man  in  the  case  were  explanatory  facts 
and  clearly  proper ;  the  other  proposition  and 
the  attendant  drcnmstanoes  bebig  dosely  cmi- 
nected  with  the  transactlim  and  In  fact  part 
of  it 

The  couTlctlon  is  affirmed. 
BLAIB,     concurred  In  the  result 


WEBBER  T.  INOEB80LL  et  aL 
(Sapteme  Court  of  Nebra^  S^t  20,  1006.) 

1.  Appeal—Retiew— Tbiai,  De  Novo. 

Upon  an  appeal  to  thia  court  for  a  trial 
de  novo  of  ibe  iBsue*  tried  in  the  district  court, 
an  error  of  that  court  In  compelling  the  ap- 
pellant plaintiff  to  elect  upon  wbl<h  (tf  two 
causes  of  action  set  totth  in  his  petition  he 
wontd  proceed  cannot  be  oorreeted. 

2.  PUBAOINO  —  LuUXATIOnS  —  OOHFESSIOn 

AND  Avoidance. 

An  answer  setting  up  the  statnte  of 
limitations  is  not  a  technical  plea  of  confession 
and  avoidance.  Whether  an  answer  of  a  sup- 
posed estoppel  is  80  or  not  depends  upon  the 
natare  of  the  matter  alleged  in  the  plea. 
8.  QuiETino  Title— Evidence. 

Evidence  examined,  and  found  to  apht^d 
the  Judgment  of  the  district  conrtt 
(Syllabus  by  the  Court) 

Oommlssloners'  Opinion.  D^rtment  No. 
1.  Aiqpeal  from  District  Court  Clay  County ; 
Hastings,  Judge. 

Action  by  Jacob  O.  Webber  against  L.  H. 
Ingersoll,  executed,  and  others.  Judgment 
for  defendants,  and  plalntltf  apiieals.  Af- 
firmed. 

T.  H.  letters,  for  ai^tant  Bostaugh  ft 
^oore  and  Charles  H.  Sloan,  for  appellee 

AMES,  O.  This  action  was  formerly  be- 
fore this  court  and  disposed  of  by  an  opinion 
by  Mr.  Commissioner  Day,  reported  In  92  N. 
W.,  at  page  126.  Tb»  suit  was  begun  to 


quiet  title  to  a  quart»  section  of  land  In  the 
possession  of  the  plaintiff  against  what  lie 
allied  to  be  a  cloud  tiierem,  eonslstlng  of  a 
deed  pnrpmtlng  to  convey  fiie  same  and  ex- 
ecuted by  John  M.  Bagan  to  one  John  H. 
Bldtf,  deceased,  an  ancestor  o€  tba  defend- 
ants. The  answer  put  in  issue  the  title  of 
the  plaintiff,  and  alleged  tliat  Bagan,  at  and 
before  the  conveyance  by  him  of  tiie  land 
to  Elder,  was  the  owner  of  the  same  by  pur- 
chase and  ctmreyance  for  a  nluable  consid- 
eration from  the  plaintiff,  and  that  the  form- 
er mentioned  conveyance  was  also  for  a  valu- 
able consideration  and  obtained  in  good 
faith.  The  r^ly  allied  that  the  convey- 
ance by  the  plaintiff  to  Bagan  was  upon  cer- 
toln  express  and  implied  trusts  of  which  the 
ancestor  of  the  defoidanto  bad  full  knowl- 
edge at  and  before  the  time  be  obtained  his 
conveyance,  and  wlilcb  he  iKcame  boand  to 
observe  and  carry  out  uid  from  and  by 
means  of  which  and  of  attending  drcum- 
stancee  the  grantee  became  by  result  or 
operation  of  law  a  trustee  of  the  titi?  for  the 
plaintiff.  From  a  Judgment  in  fftvor  of  the 
plaintiff,  error  was  prosecuted  to  this  court 
where  It  was  held  that  the  new  matter  plead- 
ed in  the  reply  was  a  departure  from  the 
cause  of  action  set  out  in  the  petition,  which, 
upon  timely  objection  in  the  trial  court 
should  have  been  strick«i  thorefrom,  but 
that  failure  to  make  such  objection  and  the 
trial  of  the  action  upon  the  Issue  thus  ten- 
dered amounted  to  a  waiver  thereof,  and  en- 
titled the  matter  thus  pleaded  to  be  treated 
as  though  it  bad  been  properly  Incorporated 
into  the  petition ;  but  the  Judgment  was  re- 
versed for  Insnffldency  ct  the  evidence  for 
Its  support  After  the  cause  was  remanded, 
the  plaintiff  by  leave  of  court  filed  an  amend- 
ed petition,  setting  forth  with  greats  ampli- 
tude the  cause  of  actim  pleaded  in  the  form- 
er reply,  and  for  a  second  cause  of  action 
pleading  that  he  bad  been  in  advwse  posses- 
sion of  the  premises  in  dispute  for  more  than 
10  years  Immediately  preceding  the  begto- 
nlng  of  the  suit  A  motim  to  comp^  the 
plaintiff  to  elect  upon  which  of  the'  two 
causes  of  action,  claimed  to  be  mntoally 
Inconsistent  he  would  proceed,  was  sustain- 
ed by  tile  court  and  the  plaintiff  chose  the 
ilrst  of  tiiem.  The  answer  is  a  general  de- 
nial, supplemented  by  the  defuse  of  the 
statute  of  limltetlons  and  a  plea  tiiat  tiie 
plaintiff  is  estopped  from  tttlgatinf  flie  cause 
of  action  upon  whldi  he  Nected  to  proceed 
by  the  fact  that  it  Is,  as  has  been  adjudged 
by  tills  court  ft  departure  fran  the  cause 
of  action  contained  In  the  original  petition. 
The  anegattons  of  tiift  answ«  wers  put  in 
Issue  by  a  r^ly,  and  the  action  proceeded  to 
a  trial,  resulting  in  a  Judgment  tor  the  de- 
fendant from  whidi  the  plaintiff  proseeutet 
this  appeal. 

Appellant  in  hta  brief  reUes  upon  three 
propositions,  which  are  propounded  1^  him 
In  bis  own  language  as  follows:  **(1)  The 
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court  erred  In  ^compelling  the  plaintiff  to 
elect  The  plaintiff  la  entitled  to  iudg- 
ment  on  tbe  pleadings.  (3)  That  plaintiff 
Is  entitled  to  Judgment  on  the  evidence." 

Ab  to  the  flrat  of  these  propoaltlonB  coun- 
sel tor  tbe  appellees  object,  we  think  rlght- 
fall7,  that  It  could  hare  been  properly  pre- 
sented only  by  a  petition  In  error.  This 
court  cannot,  upon  an  appeal  bringing  a 
cause  here  for  a  trial  de  novo,  reform  tbe 
pleadings  by  Introducing  Issues  not  tried  In 
the  district  court,  the  trial  of  which  would 
or  might  require  the  examination  of  evidence 
which  neither  party  was  called  upon  to  pro- 
duce or  could  have  sucessfully  offered  in  the 
court  below.  It  Is  not  a  solution  of  the 
difficulty  for  the  appellant  to  say,  as  he 
does  say,  that  there  Is  enough  evidence  in 
the  record  to  maintain  the  issue  of  adverse 
possession  In  his  behalf.  Although  that  as- 
sertion he  true,  appellees  were  not  bound,  and 
might  not  have  been  permitted,  to  introduce 
evidence  In  rebuttal;  and  the  only  means 
of  correcting  the  error,  if  It  be  one.  Is  a  re- 
versal and  a  new  trial,  an  object  which,  un- 
der the  law  as  it  existed  when  this  appeal 
was  taken,  was  not  the  office  of  an  appeal 
to  accomplish. 

Tbe  second  proposition  la  founded  np<Hi 
tbe  contention  that  the  defenses  of  tbe 
statute  of  limitations  and  of  estoppel  ar^ 
both  of  them  technical  pleas  of  confession 
and  avoidance,  and  that,  neither  of  them 
being  Boffldent  In  this  case,  the  allegations 
of  tbe  petition  stand  confessed  without  de- 
toue  and  ratltle  the  plaintiff  to  Judgment 
Bat  connael  seems  In  this  respect  to  be  af- 
flicted with  some  confusion  of  thought  If 
an  answor  setting  forth  the  statute  of 
limitations  or  an  estoppel  amounted  simply 
to  a  confession  as  a  pleading,  so  that  tbe 
plaintiff  would  be  entitled  to  a  Judgment  on 
motion  without  a  reply  or  evldeiuie,  neither 
defense  would  ever  be  available.  If  ^tber 
of  them  la  insnfflclent  in  this  case.  It  is  be- 
cause of  a  failure  ct  proof  in  its  support 
as  might  be  the  case  with  respect  to  any 
othw  iasoa  CoQiuel  cites  no  antlunlty  for 
holding  that  a  plea  of  the  statate  <tf  Umita- 
tioDS  is  a  confession  of  ISie  alleged  cause 
of  action  to  which  it  is  IntertKMed.  and  we 
are  quite  ni»  that  It  has  not  beoi  hither- 
to so  regarded  by  the  courts  or  profession 
in  this  state.  In  effect.  If  not  In  fttrm.  tbe 
plea  la  that  tbe  plaintiff  ongbt  not  to  have 
or  maintain  his  salt  becaose  the  facts  out 
of  whtc±  a  oanse  tbeeeCot  Is  alleged  to  have 
accrued  are  not  averred  to  have  taken  place 
or  did  not  in  fact  occur,  if  at  all,  within  tbe 
period  of  limitation  before  the  action  begun. 
This  plea  Is  quite  cmslBtent  with  the  con- 
tentl(»i  that  th^  did  not  take  place  at  all, 
and  the  two  Issnes  may  be  and  usually  are 
tried  as  one.  If  the  plaintiff  falls  to  prove 
the  ezlstBiios  of  the  requisite  facta,  he  of 
course  falls  to  recover;  but  if  be  proves 
them,  and  it  appeui  that  their  occnrrenes 


was  too  remote  in  time,  be  also  falls.  As 
to  estoppels,  there  are  several  varieties  of 
them.  An  estoppel,  for  instance,  may  con- 
sist of  a  waiver  by  which  the  plaintiff  has 
foregone  or  abandoned  a  previously  subsist- 
ing and  valid  cause  of  action ;  and  a  plea  of 
such  an  estoppel  of  necessity  confesses  the 
existence  of  the  facts,  the  effect  of  which. 
It  Is  alleged,  was  afterward  waived.  But 
there  are  other  estoppels  which  arise  out 
of  the  very  transaction  and  drcumstances 
upon  which  tbe  plaintiff  relies  as  affording 
him  a  ground  of  recovery,  and  a  plea  of 
Bucb  an  estoppel,  so  far  from  confessing  and 
seeking  to  avoid,  amounts  to  a  practical 
denial  of  the  plaintiff's  cause  of  action.  -And 
there  is  still  another  kind,  in  which  it  is 
averred  that  the  conduct  of  the  plaintiff 
since  the  alleged  accrual  of  his  supposed 
cause  of  action  has  been  such  as  to  lead  the 
Pendant  to  t)elleve  that  it  did  not  exist 
or  would  not  be  asserted,  and  that  the  lat- 
ter has  conducted  bis  affairs  acocMrdlngly, 
and  that  therefore,  wheth»  tbe  plaintiff 
has  a  good  cause  of  action  arising  out  ot  the 
facts  alleged  by  blm  or  whether  he  has  not, 
is  immaterial,  because  he  oxight  not  to  good 
conscience  to  be  permitted  to  assert  it  It 
is  of  such  a  plea  that  It  la  correctly  said, 
in  Stephen  on  Pleading  (2d  Bd.)  p.  828, 1 106, 
that  "It  la  neither  bj  way  of  traverse  nor 
omfesslon  and  avoidance,  vis.,  a  pleading- 
that,  waiving  any  question  of  fitct  relies 
merely  on  tbe  estoppel,  and,  stating  tbe 
previous  act,  allegations,  or  denial  of  the 
opposite  party*  prays  Judgmmt  if  he  shall 
be  received  or  admitted  to  aver  contrary  to 
what  he  btfwe  did  or  said."  In  this  last 
case,  if  the  matter  alleged  In  estoppel  is 
sustabied  by  soffldent  proot  tb««  Is  no 
occaslcm  to  Inquire  whetiier  tbe  arerments 
of  the  plaintiff  are  true  or  false;  but  If  tiie 
defendant  fails  In  bis  pnwt  tiie  pliUntifl 
most  still  establish  the  truth  €0.  his  av- 
erments, unless  it  is  admitted  otherwise 
by  tbe  plea  of  estoppel  Now,  the  eatop!^ 
pleaded  by  the  aivellees  in  this  case  is 
analogous  to.  if  not  strictly  ot,  tbe  last-men- 
tioned kind,  and  prays  the  Judgment  of  tbe 
court  whethw  tbe  plaintiff  ought  to  be  "re- 
ceived or  admitted,"  In  the  language  of  Mr, 
St^bm,  to  "aver"  or  assert  tbe  cause  of 
action  allied  in  bis  amended  petition,  afttf 
having  previously  set  up  and  litigated  a 
different  and  inconsistent  cause  of  action 
in  his  original  petition.  For  the  purposes 
of  this  discussion  It  may  be  assumed,  but 
is  not  decided,  that  the  mattw  thus  pleaded 
and  admittedly  true  la  Ineffectual  as  an 
estoppel,  because  the  formra  trial  was  actu- 
ally of  tbe  same  issue  tendered  In  the  former 
reply. 

We  thus  arrive  at  a  consideration  of 
appellant's  third  proposition,  which  Is  that 
he  is  entitled  to  a  Judgment  on  tbe  evidence^ 
Tbe  evidence  establishes,  as  we  think  with* 
out  serious  conflict  that  tbe  plaintiff  was 
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the  owner  of  the  land  in  controrersy,  sub- 
ject to  a  mortgage  tbereon,  upon  which  there 
had  been  a  decree  of  forecloenre  and  sale 
In  the  federal  court,  and  that  a  marshars 
sale  pursuant  to  the  decree  had  been  had, 
but  not  confirmed;  that  Ragan  bought  the 
title  and  received  a  conveyance  from  Hie 
plaintiff  for  a  valuable  consideration  for 
his  own  uae  and  benefit,  and  unaffected  by 
any  trust,  express  or  implied,  and  not  un- 
der circumstances  from  which  a  trust  would 
result  by  operation  of  law,  but  intending 
to  make  a  profit  by  Its  subsequent  sale  at 
a  larger  price;  that  after  he  obtained  his 
title  he  redeemed  the  land  from  the  mar- 
shal's sale  before  conflrmatlMi  and  with  his 
own  funds;  that  aftwwards  Ragan  sold 
and  conveyed  the  {ffonlaes  to  the  ancestor 
of  the  defendants  for  an  actnal  and  ade> 
quate  consideration,  who  paid  for  the  same, 
in  part  with  funds  previoiialy  belonging  to 
lilm  and  In  part  with  iwoceeds  of  a  loan 
secured  by  a  mDrtgage  executed  npon  the 
Name  and  other  lands;  and  that  there  was 
no  ^reemen^  express  or  implied,  that  ttae 
grantee  Should  hold  tlie  lands  In  trust  for 
the  plaintiff  or  as  security  for  tb»  purchase 
money,  or  any  part  of  It,  paid  to  Ragan. 
This  version  of  the  transaction  Is  testified 
to  Ragan,  who  Is  a  disinterested  witness, 
without  equivocation,  and  Is  corroborated 
by  that  of  both  the  defendants.  It  is  not 
directly  or  pointedly  disputed,  either  by  the 
plaintiff  or  by  any  witness  In  bis  behalf,  and 
the  nature  of  his  occupancy  of  the  premises 
since  that  time  is  condstent  with  the  testi- 
mony of  the  d^endants,  who  are  his 
nephews,  tiiat  It  was  wiUi  their  permission 
and  as  a  means  of  providing  blm  with  a 
livelihood  in  his  declining  years.  Without 
redtinK  the  evidence,  which  we  have  ex- 
amined with  care,  in  further  detail,  it  may 
suffice  to  say  that  we  are  satisfied  that  It 
fully  supports  the  Judgment  of  the  district 
court,  which  we  recommend  be  affirmed. 

LBTTON  and  OLDHAM,  CO,  concnr. 

PEIR  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion.  It  is  ordered  tliat 
the  Judgment  of  the  district  court  be  affirm- 
ed. 


OUTSCHOW  T.  WASHINGTON  COUNTY 
et  al. 

(Supreme  Court  of  Nebraska.   Sept  20,  1900.) 

1.  CouHrnts—CoKTBAOTB— Completion. 

A  contract  which  haa  never  been  began  is 
a  contract  "not  comi^eted  within  the  time 

specified,"  under  the  provleioQS  of  section  5519, 
Cobbey'a  Ann.  St.  3903. 

2.  SaMB— RELBTriKa—LoWEST  BlDDEB. 

The  fact  that  the  person  to  whom  a  con- 
tract ifl  let  under  the  provision  of  section  6519, 
Cobbey's  Ann.  St.  1903,  requiring  the  contract 
to  be  let  to  the  "lowest  responsible  bidder,"  is 
the  only  bidder,  does  not  render  the  contract 
Illegal,  In  the  absence  of  fraud  or  collusion,  or 
of  any  showing  ttiat  the  prloe  is  excessive  or 
unreasonablfc 


I 

8.  Saui:— Bid. 

A  bid  whit*  proposes  "to  construct,  ex- 
cavate, and  complete  by  working  sections"  at 
a  fixed  price  per  cubic  yard  of  earth  responds 
to  a  notice  that  required  bids  to  be  made  "by 
each  worldog  sectloD,"  since  the  proposal  means 
at  the  same  price  per  yard  for  each  working 
section  or  for  the  whole  work. 
(Syllabus  by  the  Ooort.)  . 

Commlssionov*  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Washington 
Oounty ;  Estelle,  Judge. 

Action  by  Joseph  Outschow  against  the 
county  of  Washington  and  the  board  of 
supervisors.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

B.  C.  Ja<Ason,  for  appellant  Frank  DoJe- 
sal,  W.  a  Walton,  and  B.  B.  Oarrlgan,  Cor 

appellees. 

LETTON,  0.  This  was  an  action  brought 
by  a  taxpayer  of  the  county  of  Washington, 
who  was  the  owner  of  lands  adjoining  and 
affected  by  a  proposed  ditch  Improvement  In 
said  county,  to  enjoin  the  board  of  super- 
visors from  letting  a  contract  for  the  con- 
struction of  the  ditch.  It  appears  that,  af- 
ter the  preliminary  proceedings  required  by 
the  statute  were  bad,  the  county  board  ad- 
vertised for  bids  for  the  construction  of  the 
improvement,  and  In  February,  1901,  the  con- 
tract th^efor  was  awarded  to  Callahan 
Bros,  ft  Katz,  a  firm  of  contractors.  Tl  ^y 
filed  the  required  bond,  whl<4i  was  approved, 
and  a  contract  was  duly  entered  into  be- 
tweeo  them  and  the  county  board  for  the 
construction  of  said  ditch.  The  contract 
provided  that  the  ditch  was  to  be  completed 
by  the  15th  of  June.  1904.  On  June  1,  1901^ 
on  tiie  ai^IIcation  of  the  contractors,  the 
time  for  completing  the  ditch  was  extended 
to  January  1,  1905,  under  certain  conditions. 
In  July.  1904,  the  c<m tractors  declined  to 
further  proceed  with  the  work  on  account  of 
alleged  irr^larlties  in  some  of  the  proceed- 
ings of  the  board,  and  at  a  meeting  on  Jnly 
13th  the  board  found  that  the  contract  had 
not  been  completed,  nor  bad  the  work  there- 
under l>een  commenced,  and  the  contract  was 
declared  forfeited.  The  board  then  proceed- 
ed to  advertise  for  bids  tor  the  construction 
of  the  ditch.  At  the  time  specified  tar  the 
reception  of  bids  the  board  met  and,  the 
bid  of  R.  A.  Brown  ft  Co.  being  the  only  one 
submitted,  they  awarded  the  contract  tar  the 
construction  of  the  ditch  to  that  firm,  where- 
upon this  action  was  begun  to  enjoin  tbem 
from  entering  Into  this  contract  In  the  dis- 
trict court  a  demurrer  to  the  petition  was 
sustained,  and  Judgment  rendered  dismiss- 
ing the  action,  from  which  judgment  plain- 
tiff appeals  to  this  court 

His  first  argument  is  that  the  only  poww 
given  to  the  board  to  relet  a  contract  toe  the 
construction  of  the  ditch  is  given  by  section 
20,  art  1,  c.  89,  Comp.  St  1901  (sectitxi  5519, 
Oobbey's  Ann.  St  1908),  which  provides  that 
"any  contract  not  completed  within  the  time 
specified,  shall  be  re-estimated  and  relet  to 


Digitized  by 


■Neb.) 


HBNSBL  V. 


HOFFMAN. 


603 


•the  lowest  responsible  blddra,  bat  not  for 
ft  sum  greater  than  the  estimate,  nor  for  a 
second  time  to  the  same  party  •  •  •'*; 
that  a  contract  which  has  nerer  been  begun 
lb  not  a  contract  "not  completed" ;  and  tbat 
the  words  "not  completed"  imply  sometblnc 
commenced  and  left  unflnlsbed.  We  are  un- 
able to  discern  the  force  of  this  argument 
A  contract,  the  work  upon  whtcb  has  never 
been  commenced,  Is  certainly  no  nearer  com- 
pletion than  one  upon  which  part  of  the  work 
has  been  performed.  To  adopt  the  construc- 
tion contended  fbr  by  the  appellant  would  be 
to  create  the  anomalous  situation  that,  whwe 
a  few  BboTelfuls  of  dirt  had  been  thrown 
out  In  beglnnlnc  the  wwk  of  constructing  a 
ditch,  the  board  might  relet  the  contract 
but  that  where  nothing  has  been  done  at  all. 
It  was  absolutely  derived  of  all  power,  and 
bad  reached  an  impasse^  We  will  not  llgbt- 
jj  impute  to  the  Legislature  «uch  an  intoi- 
tlM,  and  we  think  the  argument  is  without 
merit  If  such  were  the  law,  the  only  means 
necessary  to  take  to  reader  abortlTe  the 
whole  proceedings  would  be  to  act  as  the 
first  contractors  did  hare — take  the  contract 
and  fail  to  carry  out  its  provisions. 

The  next  point  urged  Is  that  since  there 
was  only  one  bidder,  the  contract  was  not 
let  to  the  "lowest  reqwnslbW  bidder." 
State  ex  rel.  Whedon  y.  York  County,  18 
Neb.  67,  12  N.  W.  816,  was  a  mandamus  pro- 
ceeding, brought  to  compel  the  board  of 
county  oommlB8i<Hien  of  Tork  county  to  en- 
ter Into  a  c<nitract  with  the  relates  fen-  the 
purt^iase  of  cotaln  stationery,  on  the  ground 
that  he  was  the  lowest  competmt  blddra 
therefor.  It  appears  that  two  bids  were  fil- 
ed with  the  board,  but  one  of  the  bids  was 
filed  out  of  time,  and  was  not  in  accwdance 
with  the  advertisement  This  left  the  rela- 
tor the  only  bidder.  The  court  held  tbat  he 
was  the  lowest  competent  bidder,  and  the 
writ  was  awarded  as  prayed.  See,  also, 
Baum  T.  Sweeny  (Wash.)  S2  Fac.  778.  It 
may  oft^  happw,  from  the  character  of 
the  work  to  be  performed  or  of  the  supplies 
to  be  furnished,  that  In  a  given  locality  <»ie 
perscm  alone  may  have  the  focilitles  and 
appliances  necessary  to  fulfill  the  terms  of 
the  contract  It  is  a  matter  of  common 
knowledge  that  extensive  excavations,  such 
as  canals,  ditches,  or  railway  cuts,  may  be 
carried  on  much  more  cheaply  and  expedi- 
tiously by  the  use  of  power  machinery.  A 
bidder  equipped  with  such  appliances  may 
have  so  great  an  advantage  over  the  ordi- 
nary individual  as  to  make  it  useless  to  at- 
tempt to  compete  with  him.  Indeed,  the 
bid  of  R.  A.  Brown  &  Oo.  in  the  instant  case 
recites  that  they  had  "a  suitable  dredge 
machine,  now  idle  and  ready  for  Immediate 
use."  There  Is  nothing  alleged  against  the 
good  faith  of  the  bidder,  ntn:  is  it  averred 
that  the  price  Is  exceasive  or  the  bidder  not 
reqjKtnslble  Apparratly  neithra:  the  county 
board  nor  the  bidder  are  to  blame  in  any 
way  toK  the  failure  of  other  persons  to  file 


bids.  Some  courts  have  held  that,  where 
there  was  on\j  one  bidder,  he  could  not  be 
said  to  be  the  lowest  bidder,  since  he  was 
also  the  highest  bidder ;  but  in  tiie  abaoice 
of  fraud  or  collusion,  or  of  any  showing  that 
the  price  Is  excessive  or  unreasonable,  we 
see  no  reason  for  assuming  this  position. 

The  third  objection  made  is  that  the  con- 
tract exceeds  the  estimated  cost  of  construc- 
tion, and  that  the  bid  did  not  comply  wltli 
the  terms  of  the  notice,  which  called  for 
bids  for  the  construction  of  the  ditch  by 
working  sections.  The  re-estlmate  made 
und«r  the  direction  of  the  board  showed  no 
change  from  the  former  estimate.  The  es- 
timate makes  the  total  cost  $42,705.84.  The 
number  of  yards  of  earth  to  be  excavated 
888,344  cubic  yards,  and  Brown's  bid  at 
9^  coits  per  cubic  yard,  makes  the  total 
$36,912.07,  which  is  wlthhi  the  estimate. 

petition  alleges  that  the  amount  of 
«42,SD0.24  waa  adopted  by  the  board  of 
superviaors  as  the  estimate  of  the  coat  of 
said  improvement  after  having  ascertained 
all  the  expenses,  compensatloD  for  land  tak- 
en, and  damages;  tiiat  the  main  Item  of 
coat  in  the  estimate  was  for  the  excavation 
of  the  ditdi,  whidi,  undw  the  bid  of  Calla- 
han Bros.  &  Kftta  amounted  to  $32,536.78, 
while  Brown's  bid  a«^ated  $86,912.67, 
whereby  the  estimate  would  be  exceeded  by 
$8,375.79,  wblch  the  board  of  snpervlBorB 
had  no  antborlt7  to  do.  The  petition,  how- 
ever, does  not  seimrate  the  items  of  the  ea- 
timate,  so  as  to  ^w  what  was  or^lmlly 
estimated  as  the  cost  of  excavation  and  con- 
struction. Brown's  bid  falls  within  the 
original  estimate,  and  hence  is  not  subject 
to  the  objection  made  by  appellant 

As  to  the  contention  that  the  bid  did  not 
reapcmd  to  the  advertisenuail;  because  it  was 
not  made  by  eaidi  working  section,  this  Is  a 
mistake,  since  the  bidder  proposed  to  "oon- 
struct  excavate,  and  complete  by  working 
eecticm"  at  end  fbr  tiie  price  of  9)4  cmta 
per  cubic  yard  of  earth.  Ti^  means  at  9^4 
cents  tor  each  working  sectbm,  or  the  same 
rate  pa  yard  tor  alt 

We  think  the  Judgment  of  the  district 
court  is  correct  and  recommend  that  it  be 
affirmed. 

ASIE8  and  OLDHAM,  Oa,  concur. 

PER  OCRIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 


HENSEL  et  al,  v.  HOFFMAN. 
(Supreme  Court  of  Nebraska.   S^t  20.  1005.) 

1.  Appeal— RevkbsibleGbbob—Instbuction. 

An  instruction  which  withdraws  from  the 
jury  coDsideratioo  of  an  Lssue  of  tact  (.-oncern- 
ing  which  there  Is  a  conflict  of  evidence  is 
reversible  error. 

2.  Evidence — Pleading — ^Aduissions. 

A  formal  admission  of  a  mere  conclasiou 
of  law  bn  a  pleading  may  b*  avoided  by  posl- 
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tire  aTernuDts  of  ttxA  In  the  same  pleading 
which  show  the  admiBsion  to  be  erroneous. 
.  (Syllabus  by  the  Goart.) 

GommiBslonen'  Opinion.  Department  No. 
1.  Error  to  District  Oourt,  Douglas  Couni? ; 
Slabaugh,  Judge. 

Action  by  Wenzel  Hoffman  against  Alvln 
R.  Hensel  and  another.  JncUfment  for  plain- 
tiff, and  defendants  bring  error.  Serersed. 

McGllton.  Gaines  &  Storey,  for  plaintiffs 
In  error.  B.  N.  Bobertson,  for  defendant 
in  error. 

AHES,  0.  One  Bggen  was  tiie  owner  and 
in  poflsesflion  of  certain  laundry  machinery 
situate  in  a  certain  building  in  Omaha.  H« 
executed  a  mortgage  upon  it  to  the  d^end- 
aot  in  error,  plaintiff  below,  and  turned  the 
possession  over  to  him  by  delirering  to  blm 
the  keys  of  the  building  In  which  It  was 
situated.  An  secutlon  np<»i  a  judgment 
against  the  mortgagor  came  into  Hie  hands 
of  the  plaintiff  in  error,  defendant  below, 
who  was  a  constable.  This  is  an  action  for 
conversion  against  the  crastable  and  the 
surety  upon  his  official  bond.  The  petition 
alleges  that  Hensel,  under  color  of  bis  office 
and  by  Tlrtae  of  the  execution,  "wrou^ 
fully  and  unlawfully  took  fnnn  the  possw* 
sion"  of  tile  mortgagee  tiie  property  in  ques- 
tion and  converted  it  to  his  own  use,  to  the 
damage  of  the  plaintiff.  The  anawer  ad* 
mlts  that  the  constable  levied  the  writ  upon 
the  property  mentioned,  and  that  he  adver- 
tised It  for  sale  under  the  writ  and  made  a 
sale,  of  It,  but  alleges  "that  neither  at  the 
time  said  chattels  were  levied  on,  nor  at  the 
time  of  the  sale  thereof  of  defendant  Bggen'a 
Interest  therein,  nor  at  the  sale,  were  said 
chattels  disturbed  or  moved  by  the  said 
Hensel,  nor  have  they  been  moved  at  any 
time  since  by  any  one ;  and  these  defendants 
further  allege  that  nothing  whatever  was 
done  to  place  the  property  in  controversy  be- 
yond the  reach  of  plaintiff  mortgagee,  nor 
to  prevent  him  from  taking  possession  of  it, 
Dor  has  plaintiff  ever  been  refused  posses- 
sion of  said  chattels,  neither  at  the  time  of 
the  levy  nor  since,  by  the  parties  to  this 
suit"  and  that  tbe  proper)?  since  the  sale 
has  been  In  the  same  building  and  condition 
In  whlcb  It  was  at  the  time  of  the  levy,  and 
at  all  times  subject  and  free  to  be  taken  pos- 
session of  by  the  mortgagee,  to  whom  pos- 
session had  been  tendered  by  the  purchaser. 

Defendant  In  error  contends  that  this  an- 
swer admits  the  levy,  and  consequently  a 
conversion  of  the  property,  If  he  was  In 
possession  and  his  mortgage  was  valid  when 
the  levy  was  made,  which  latter  mentioned 
facts  are  not  disputed;  but  the  plaintiff  In 
error  argues,  we  think  more  cogently,  that, 
if  the  negative  averments  of  the  answer  are 
true,  there  was  in  reality  no  levy  and  no 
trespass,  and  that  the  formal  admission  of 
a  levy  is  an  admission  of  a  mere  conclusion 
of  law,  which  is  conclusively  shown  to  be 
erroneous,  and  by  wbicb*  therefore,  plaintiff 


in  wror  is  not  bound.  The  negative  aver- 
ments  are  pnt  in  issne  by  the  reply,  and  the 
evidence  with  respect  to  them  is  conflict- 
ing. The  answer  tartber  allies  that  the 
constable  did  not  know  of  the  mortgage,  ortliat 
mortgagee  was  or  claimed  to  be  in  posses- 
sion thereunder,  nntil  the  day  before  tbe 
sale  was  advertised  to  take  place  and  did 
occur,  when  he  was  informed  of  it  by  an 
agent  and  attorney  of  the  mcnrtgagee,  and 
agreed  with  blm  that  the  sale  should  pro- 
ceed, but  should  be  a  sale  of  the  mortgagor's 
Interest  only,  subject  to  the  lien  of  tbe 
mortgage,  and  that  a  statement  to  this  lat- 
ter eltect  was  made  publicly  and  In  tiie  hear- 
ing of  the  bidders  when  the  sale  was  cried, 
and  that  stiCh  Interest  was  all  that  tbe  par- 
chaser  acquired  or  claimed  by  reason  of  the 
sale,  as  the  mortgagee  well  knew,  and  that^ 
if  the  latter  had  failed  to  take  actual  pos- 
sesion of  the  goods  and  sdl  them  tor  the 
satisfaction  of  his  debt,  such  failnre  was  due 
to  bis  own  neglect  or  obstinacy,  and  not  to 
axxy  act  or  fault  of  the  constable  or  pur- 
chaser, or  any  one  acting  by  tbe  direction  or 
under  the  authority  of  eltii^  of  them.  But 
these  allegations  are  also  put  in  issue  by  the 
r^ly,  and  tiie  evidence  concerning  tbem  is 
in  conflict 

Two  iD^truetions  are  complained  of.  One 
is  numbered  2  in  the  record,  and  is  to  tiie 
effect  tiiat  the  burden  of  proof  Is  upon  the 
plaintiff  In  rarer,  defendant  below,  to  estab- 
lish by  a  preponderance  of  evldraice  that  he 
did  not  at  the  time  of  the  alleged  levy 
"place  said  mortgaged  chattels  beyond  the 
reach  or  control  of  the  plaintiff,  Hoffman.'* 
It  Is  undisputed  that  the  situation  of  tbe 
chattels  did  not  change  between  the  time 
immediately  before  the  levy  and  after  the 
sale,  nie  levy,  as  we  have  already  said, 
was,  as  we  Interpret  the  answer,  practically 
denied,  and  It  was  expressly  averred  that  the 
situation  or  possession  of  tbe  goods  was  at 
no  time  disturbed,  and  that  nothing  was 
done  to  [»-event  access  to  them  by  the  mort- 
gagee. As  respects  the  trespass,  the  real 
wrong  or  gravamen  of  the  charge  In  the  pe- 
tition of  the  plaintiff,  the  anawer  did  not 
differ  In  legal  effect  from  a  general  denial: 
and  the  plaintiff  was  not  relieved  of  tbe 
burden  of  making  that  charge  good  by  a 
preponderance  of  the  evidence.  This  in- 
struction was,  therefore,  we  think,  erro- 
neous. 

Exception  was  also  taken  to  an  instruc- 
tion numbered  6,  which  told  tbe  jury,  "If 
you  believe  from  the  evidence  that  the 
plaintiff,  Hoffman,  was  in  the  possession  of 
chattels  mortgaged  at  the  time  the  levy  was 
made  thereon  by  defendant  Hensel,  •  •  • 
you  should  find  for  the  plaintiff  and  assess 
his  recovery,"  etc.  This  Instruction  with- 
drew from  the  jury  the  defense  that,  al- 
though the  chattels  were  at  all  times  In  the 
possession  of  the  plaintiff,  such  possession 
was  not  disturbed;  and  tbe  sale  was  made 
by  the  agreement  of  the  parties  expressly 
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subject  to  the  Hen  of  the  mortgage,  and  wae 
nearly  or  quite  eqnlTalent,  In  the  then  state 
■of  the  record,  to  a  peremptory  Instruction 
■to  return  a  verdict  for  the  plalutia. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  district  coort  be  reTersed,  and 
:tiw  cause  remanded  for  a  new  trial. 

LmrrON  and  OLDHAM,  col,  concnr. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  It  Is  ordered  that 
the  Judgment  of  the  district  court  be  re- 
Tersed, and  the  cause  remanded  tor  a  new 
4rlal. 


GORDON  r.  KELLBT  et  al. 
XSnpreme  Court  of  South  Dakota.  Sept.  18, 

1905.) 

1.  Appeai.  vbou  Judohxnt  and  Obdbb— Dxs- 

HIBBAL. 

An  appeal,  taken  by  one  notice  of  appeal 
and  andertaking  from  a  default  judgment  and 
&om  an  order  overruling  a  motion  to  vacate  tha 
judgment  and  for  leave  to  answer,  is  a  double 
appeal,  and  will  be  dismissed. 
Haney,  3^  diaetentiDg. 

[Ed.  Note.— For  eases  in  point,  see  vtd.  % 
Cent.  Dig.  Appeal  and  Error,  fi  09,  40.] 

Appeal  from  Beadle  County  Court 
Action  by  W.  A.  Gordon  against  C.  A. 
Kelley  and  another.  From  a  default  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  motion  to  vacate  it  and  for  leave  to 
answer,  defendants  appeal.  Dismissed. 

Kelley  ft  Chamberlain  and  A.  W.  Wll- 
martb,  f<n-  appellants  T.  H.  Nnll,  for  re- 
«pond^t 

OORSON,  P.  J.  This  case  comes  before 
ns  on  an  order  to  show  cause  why  the  appeal 
■should  not  be  dismissed  upon  the  grounds  (1) 
that  the  appeal  Is  from  a  Judgment  and  order 
that  cannot  be  united  in  one  appeal;  (2) 
that  the  appeal  la  from  a  judgment  by  de- 
fault, and  no  application  was  made  to  the 
-court  below  for  relief  on  the  ground  of  any 
error  or  Irregularity  In  the  Judgment  or  the 
entry  thereof;  (3)  that  the  order  sought 
to  be  appealed  from  was  an  order  In  the  ap- 
pellants* favor,  and  one  resting  entirely  in 
the  discretion  of  the  trial  court  ;  (4)  that 
the  undertaking  Is  insufficient,  either  as  an 
undertaking  on  an  appeal  from  the  judgment 
-OF  an  appeal  from  the  order,  and  Is  In- 
anffldent  as  an  undertaking  on  a  double 
appeal  from  said  judgment  and  order. 

It  appears  from  the  affidavit,  upon  which 
the  order  to  show  cause  was  based,  that  the 
judgment  In  the  action  was  r^idered  by  de- 
fault on  the  2d  day  of  December,  1901 ;  that 
thereafter  said  Judgment  was  duly  docketed 
and  entered  In  the  office  of  the  clerk  of  the 
circuit  court  for  Beadle  county ;  that  there- 
after, on  the  16tb  day  of  February,  1905, 
the  cause  came  on  for  hearing  before  said 
■<drciiit  court  on  the  application  of  the  de* 


fendants  for  relief  from  the  default  and  for 
leave  to  answer,  and  that  court,  after  a  full 
hearing,  made  an  order  granting  the  defend- 
ants leave  to  answer  upon  certain  terms 
and  conditions  In  said  arier  provided;  that 
thereafter,  on  the  20th  day  of  February,  1905, 
the  defendants  served  a  notice  of  appeal  to 
the  Supreme  Court,  and  also  served  and 
filed  an  undertaking  on  appeal,  and  there- 
upon caused  the  recwd  in  this  case  to  b« 
transmitted  to  and  docketed  in  this  court 
The  notice  of  appeal,  as  appears  from  an  in- 
spection thereof,  purports  to  be  an  iu^>eal 
from  the  Judgment  and  also  from  the  ordw 
overruling  the  defendants'  motion  to  open 
up  and  vacate  the  said  judgment  in  this  ae- 
tim  and  allow  the  defendante  to  axwwer 
the  complaint,  and  from  the  whole  of  said 
Judgment  and  order.  As  an  appeal  lies  from 
the  judgment,  and  the  order  appealed  from 
is  an  appealable  order,  the  attempted  appeal 
in  this  case  ctmstltutM  a  double  appeal,  or, 
in  other  words,  an  attempt  to  take  two  ap- 
peals by  one  notice  of  appeal  and  under^ 
taking  on  appeaL  Such  an  appeal  is  not 
permissible  under  the  provisions  of  our  Code^ 
except  in  the  case  of  an  appeal  from  a 
judgm«it  and  from  an  ordw  denying  or 
granting  a  new  trial,  made  aftw  Judgmoit. 
In  the  latter  class  of  cases  this  court  has 
held  that  such  appeals  constitute  In  elTect 
but  one  appeal  and  may  be  combined  in  one 
notice  of  appeal.  Hawkins  v.  Hubbard,  2 
8.  D.  631,  51  N.  W.  T74;  Eountz  v.  Eoonts, 
15  S.  D.  66,  87  N.  W.  523;  McVay  v.  Brldg- 
man,  17  B.  D.  424,  97  N.  W.  20.  But.  where 
the  appeal  to  from  the  Judgment  and  from 
any  other  ordar  made  aftw  the  Judgment, 
neb  appeal  cannot  be  taken  in  the  same  no- 
tice of  a]N>Ml  and  upon  the  same  under- 
taking. Hackett  v.  Oundwson,  1  8.  D.  478, 
47  N.  W.  046;  Williams  v.  Williams,  6  8.  D. 
289,  61  N.  W.  88;  Anderson  Hnltman,  13 
8.  D.  100.  80  N.  W.  160. 

The  attempted  amwal  In  this  case,  being 
a  double  appeal,  must  tM  dismtoaed;  and 
it  is  BO  ordered. 

BANBY.  J.,  dissents. 


FOSS  V.  VAN  WAGBNBN. 
(Supreme  Court  of  South  Dakota.   Sept.  2, 
1905.) 

1.  Appeal— SuTFiciER or  of  Bvidbrce. 

On  appeal  from,  the  judgment  only,  where 
It  was  entered  before  the  order  denying  the 
moQon  for  new  trial  was  made^  the  snffidency 
of  the  evidence  to  sostaln  the  findings  cannot 
be  reviewed. 

2.  Chattel  Mortoages— Deuvest  of  Copt 
TO  MoBTGAOOBs— Evidence. 

The  acknowledgment  In  a  chattel  mortage, 
over  the  ^nature  of  the  mortgagor,  of  delivery 
to  him  of  a  full,  true,  perfect,  and  complete 
copv  of  the  mortgage.  Is  at  lea^t  prima  facie 
evidence  that  sucn  dellven  was  made,  as  re- 
quired by  Laws  1897,  p.  250,  c.  95,  {  1,  failure 
of  which  fact  to  appear  on  the  mortgage  is 
declared  by  section  2  to  make  it  void. 
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Appeal  from  Circuit  Court,  Davison  Coun- 
ty. 

Action  Adam  Foss  against  Frank  Van 
Wagenen.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

B.  B.  Wagner,  for  appellant  Preston  & 
Hatmett,  for  respondent 

CORSON,  P.  J.  This  case  comes  before 
us  on  an  appeal  b;  tbe  defendant  from  h 
part  of  the  Judgment  entered  In  the  court 
below.  The  Judgment  was  rendered  on  the 
leth  day  of  May,  1903,  and  on  the  10th  day 
of  September,  nearly  four  months  after  the 
Judgment  was  entered,  the  court  made  Its 
order  denying  the  motion  for  a  new  trial. 
The  defendant  In  Its  notice  of  appeal  has 
appealed  simply  from  the  Judgment  specify- 
ing the  part  appealed  from.  It  Is  recited 
In  tbe  abstract  as  to  the  notice  of  appeal  as 
follows:  "On  the  10th  day  of  September, 
1903,  after  tbe  entry  of  the  order  denying 
the  defendant's  motion  for  a  new  trial,  the 
defendant  perfected  an  appeal  to  the  Su- 
preme Court  of  the  state  of  South  Dakota, 
by  serving  upon  the  plaintiff  and  tbe  clerk 
of  tbe  circuit  court  of  Davison  county  a 
notice  of  appeal,  specifying  that  he  appealed 
from  that  part  of  the  Judgment  and  decree 
wherein  it  Is  by  the  court  ordered,  adjudged, 
and  decreed  that  the  property  described  In 
said  chattel  mortgage  *  •  •  sball  be  sold 
by  public  auction,  by  serving  upon  the  plain- 
tiff and  filing  in  the  office  of  the  clerk  of 
said  court  an  undertaking  In  due  form  of 
law.  *  •  ♦  Thereafter  a  supersedeas 
bond  was  duly  served  and  filed."  No  appeal 
was  taken  from  the  order,  or  any  part  of 
the  order,  denying  the  motion  for  a  new  trial. 

It  Is  contended  by  the  respondent  that  the 
question  of  the  sufficiency  of  the  evidence 
to  Justly  the  findings  of  the  court  cannot 
upon  this  appeal  from  tbe  Judgment  alone, 
be  reviewed,  and  that  all  questions,  there- 
fore, relating  to  the  evidence  must  be  elimi- 
nated from  this  record.  This  contention  of 
tbe  respondent  must  be  sustained.  In  Gade 
V.  Collins,  8  S.  D.  322,  66  N.  W.  466,  the  pre- 
cise question  here  presented  was  discussed 
and  decided  by  this  court  In  the  opinion 
In  that  case  tbe  court  says:  "A  prelimi- 
nary question  Is  raised  by  the  respondent 
to  be  first  determined,  and  that  is,  can  tbe 
court  upon  the  record  in  this  case,  review 
tbe  questions  of  fact  presented?  The  re- 
spondent contends  that  such  a  review  can- 
not be  made  In  this  case  for  four  reasons : 

*  *  *  (4)  Because  no  appeal  has  been 
taken  from  the  order  of  the  circuit  court 
denying  appellants'  motion  for  a  new  trial. 

•  ♦  *  It  may  be  regarded  as  settled  by 
the  decisions  of  this  court  that  this  court 
will  not  review  the  evidence  In  a  case  to 
determine  its  sufficiency  to  Justify  the  ver- 
dict of  the  Jury  or  findings  of  the  court,  un- 
less tbe  same  has  been  brought  to  the  atten- 
tion of  the  court  below  on  a  motion  for  a  j 


new  trial,  passed  upon  by  that  court  and 
brougbt  before  this  court  for  review  In  some 
manner  prescribed  by  law.   Pierce  v.  Man- 
ning, 2  &  D.  517.  61  N.  W.  332 :  Hawkins  r. 
Hubbard,  2  S.  D.  631,  Bl  N.  W.  774;  Plow 
Co.  v.  Bellou,  4  S.  D.  SS4,  67  N.  W.  17;  Even- 
son  T.  Webster,  3  S.  D.  382,  53       W.  747. 
44  Am.  St  B^.  802.   When  the  motion  tor  a 
nev  trial  is  made  and  determined  before 
a  Judgment  is  entered  In  tbe  action,  an  ap- 
peal from  the  Judgmoit  brings  iq)  tbe  order 
of  the  court  denying  or  granting  the  motion 
for  a  new  trial  as  on  intermediate  <xder 
that  can  be  reviewed  by  this  court  provided 
the  decision  of  the  court  denying  or  grant- 
ing the  motion  is  assigned  as  error.  Haw- 
kins  T.  Hubbard,  supra;  Granger  v.  Boll  <S. 
D.)  62  N.  W.  970.   On  such  an  appeal  from 
the  Judgment  tbe  sufficiency  of  the  evidence 
to  justify  the  findings  or  verdict  may  be  re- 
viewed by  this  court;  but,  when  the  order 
denying  or  granting  a  new  trial  la  made  af- 
ter Judgment  in  the  action,  an  appeal  from 
the  Judgment  alone  does  not  bring  up  such 
order  made  after   Judgment   Hawkins  t. 
Hubbard,  supra ;  Manufacturing  Co.  v.  Gal- 
loway (3.  D.)  68  N.  W.  665.    And  If  the  ap- 
pellant desires  a  review  of  tbe  evidence  in 
such  case,  he  must  appeal  from  the  order  de- 
nying or  granting  a  new  trial  to  entitle  him 
to  such  review.   A  party  may,  however,  in- 
clude such  an  appeal  in  the  notice  of  appeal 
from  the  Judgment    Hawkins  v.  Hubbard, 
supra.   Unless  the  order  denying  or  granting' 
a  new  trial  made  after  Judgment  la  appealed 
from,  either  In  connection  with  the  appeal 
from  the  Judgment  or  Indqiendently,  the  de- 
cision of  the  court  below  upon  the  quratlon 
of  the  sufficiency  of  the  evidence  to  Justify 
the  findings  or  verdict  will  be  tqb  adjudicate. 
Weber  v.  Tschetter,  1  S.  D.  205,  46  N.  W.  201. 
In  this  case  It  appears  from  the  record  that 
more  than  a  year  elapsed  after  tbe  Judgment 
was  entered  before  the  order  denying  ap- 
pellants' motion  for  a  new  trial  was  made. 
No  appeal  being  taken  from  that  order,  the 
same  Is  final  and  conclusive  as  to  the  suffi- 
ciency of  the  evidence  to  Justify  the  court's 
findings  of  fact,  and  this  court  cannot  disturb 
them."   The  law  as  eetabiished  by  this  deci- 
sion has  been  followed  and  approved  by  tbls 
court  in  Hagaman  v.  Glllls,  9  8.  D.  68,  68 
N.  W.  192;  Aultman  &  M.  Co.  v.  Becker,  10 
S.  D.  59,  71  N.  W.  7R3;  Parrlsh  v.  Maha- 
ny.  10  S.  D.  278,  73  N.  W.  97,  66  Am.  St.  Sep. 
715;  Bourne  v.  Johnson,  10  S.  D.  36,  71  N. 
W.  140 ;  Myera  v.  Longstaff,  12  S.  D.  G42,  82 
N.  W.  183;  Blacfcman  v.  Hot  Springs,  14  S. 
D.  500.  85  N.  W.  998;  State  ei  rel.  Brown 
V.  City  of  Pierre.  15  S.  D.  671,  90  N.  W.  1047. 
Following  the  rule  laid  down  in  these  cases, 
this  court  must  disregard  the  evidence  in  the 
case  upon  this  appeal  from  the  Judgment 
alone,  and  decide  the  case  upon  the  Judgm«it 
record  alone. 

Tbe  principal  ground  relied  on  by  the  ap- 
]>ellant  for  a  reversal  of  the  Judgment 
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in  this  can  la  that  he,  aa  mortgagor  In 
the  chattel  mortgage,  was  not  furnished 
by  the  mortgagee  with  "a  fnll,  tme,  per- 
tect,  and  complete  copy"  of  the  chattel 
mortgi^  to  be  foreclosed  In  this  action, 
and  that  therefore  the  chattel  mortgage  waa 
TOld  imder  the  provisions  of  chapter  96,  p. 
2S0,  of  the  Laws  of  1887.  The  second  section 
of  that  chapter  provides  "that  every  chattel 
mortgage  shall  be  voiA,  unless  It  i^tpeara  up- 
m  the  mortgage  Instrnment  over  the  signa- 
ture of  the  mortgagor  that  a  tme  copy  of  the 
same  has  beoi  delivered  to  and  received  by 
the  mortgagor  aa  in  section  1  of  this  act  pro- 
vided." The  court,  in  lis  fourth  finding  of 
fact,  found  that  the  said  chattel  mortgage 
contained  the  fallowing  statement:  "I  h^e- 
hy  at^nowledge  that  at  the  time  of  the  mak- 
ing and  d^very  of  this  mortgage  a  fnll,  tra^ 
perfect,  and  complete  copy  of  the  same  was 
delivered  to  and  received  by  me" — and  that 
said  statement  was  over  the  signature  of  the 
defendant  This  finding  of  the  trial  court 
must  be  held  ad  conclnslve  upon  this  court  up- 
on this  appeal,  as  establishing  prima  fade  the 
fact  that  a  full,  true,  perfect,  and  complete 
copy  of  the  said  mortgage  waa  delivered  to  and 
received  by  the  defendant,  In  the  absence  of  the 
evidence  adduced  at  the  trial.  Whether  or  not 
It  was  competent  for  the  defendant  to  show 
that  no  copy  of  the  chattel  mortgage  was  in 
fact  delivered  to  him,  It  is  not  necessary  now 
to  decide,  as,  in  the  absence  of  evidence  or 
an  appeal  from  an  order  denying  a  new  trial, 
that  question  la  not  now  before  us. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  court  below  la  affirmed. 


SCOTTISH-AMEBICAN  MOBTO.  CO.,  Lhn- 
Ited,  V.  BUSSBLL. 

(Snprame  Court  of  South  Dakota.  Sapt  2, 
180S.) 

L  Pabty  Waxxb  — BiROT  or  OonraAor— 
Easbuknt. 

The  provision  In  a  contract  between  own- 
ers of  aajoinittg  lots,  authorizins  either  to 
build  a  par^  wall  on  the  line,  the  other,  when 
using  It  to  pay  half  the  coat,  "and  the  said 
parties  aereby  convey  to  each  other  audi  in- 
terest  In  the  land  to  be  covered  by  said  party 
wall  as  may  be  necessary  to  carry  out  the  terms 
of  this  agreement,"  does  not  convey  a  fee 
simple,  but  merely  glvea  an  easement. 
2.  Same— Notice  to  Pubohabib  or  Lor, 

The  presence  of  a  party  wall  on  the  divid- 
ing line  between  adjoinlDg  lots  is  not  couEtruc- 
tive  notice  to  a  nurcbaser  of  one  of  them,  bo  as 
to  make  blm  liable,  on  using  the  wall,  for  balf 
of  its  cost,  under  the  unrecorded  contract  be- 
tween his  grantor  and  the  owner  of  the  otlier 
lot,  whereby  each  conveyed  to  the  other  such 
intereat  in  the  land  to  be  covered  by  the  wall 
aa  should  be  necessary  to  carry  out  the  agree- 
ment, and  either  was  authorized  to  build  the 
wall,  other,  on  using  it,  to  pay  half  the 
coat. 

Appeal  from  Clrenlt  Conrt,  Minnehaha 
County. 

Action  by  the  Scottish- American  Mortgage 


Company.  I^ted,  against  V,  Ida  Bnssell. 
Judgment  for  defendant  PlaintUf  appeals. 
Affirmed. 

Bailey  &  Voorhees,  tor  ai>pellant  Boyce 
&  Warren,  for  reapondent 

CORSON,  P.  J.  This  is  an  action  for  an 
imjunctlon  to  enforce  payment  for  a  party 
wall,  and  was  tried  upon  an  agreed  statement 
of  facta.  From  a  judgment  in  favor  of  the 
defendant  and  order  denying  a  new  trial,  the 
plaintilf  has  appealed. 

The  plaintiff  is  the  owner  of  lot  18,  and 
the  defendant  of  the  adjoining  lot  '7,  in  a 
block  in  the  city  of  Sioux  Falls.  In  June, 
1869,  Andrew  H.  FhiUips  was  the  owner  of  lot, 
18,  and  Patrick  Hare  was  the  owner  of  lot 
17,  and  they  entered  into  a  party-wall  con- 
tract; but  this  contract  was  not  record- 
ed until  after  Hare  had  conveyed  lot  17 
to  the  grantor  of  the  defendant  Soon  after 
the  aecutlon  of  the  party-wail  contract  Phil- 
lips commenced  the  construction  of  a  building 
known  as  the  "Phillips  Block"  on  lot  IS,  and 
completed  the  same  prior  to  the  5th  day  of 
July,  1892.  In  the  construction  of  this  block 
the  party  wall  was  located  in  accordance  with 
the  party-wall  contract;  the  center  line  of 
the  wall  coinciding  with  the  dividing  line  be- 
tween the  two  lots.  On  July  6,  1892,  Hare 
executed  and  delivered  a  deed  to  lot  17  to  the 
person  through  whom  the  defendant  and  re- 
spondent now  claims  title.  This  deed  was 
filed  for  record  on  the  said  6tb  day  of  July  at 
10  o'clock  a.  m.,  and  the  party-wall  contract 
was  filed  for  record  on  the  same  day  at  S  :45' 
o'clock  p.  m.  The  piu'chaser  ^m  Hare  had 
no  notice  of  the  terms  of  the  party-wall  con- 
tract other  than  such  notice  as  the  existence 
of  the  building  and  of  the  party  wall  would 
give  him.  The  party-wall  contract  contains 
the  following  stipulations:  "Now  it  Is  mntu- 
ally  agreed  by  and  t>etween  the  said  parties, 
for  themselves,  their  heirs  and  assigns,  that, 
if  the  said  Phillips  shall  buUd  the  party  wall 
between  the  aald  lots,  he  shall  build  the  same 
of  brlift  or  atone,  and  not  less  than  16  inches 
and  not  more  than  2  feet  In  thlduieas,  and 
fflctending  back  from  Main  avenue  not  less 
than  7S  feet  In  d^th,  and  shall  buUd  It  on  the 
dividing  line  between  said  lots.  And,  It  Is 
furthOT  mutually  agreed  by  and  between  tibe 
said  parties  that  whenever  the  said  Hare 
shall  hnltd  on  said  lot  17  he  shall  contrib- 
ute and  pay  to  said  Philips  one-half  of  the 
cost  of  said  wall,  and  then  shall  have  the 
right  to  use  said  wall  in  common  with  said 
PhllllpB.  And  it  Is  further  mutually  agreed 
by  and  between  said  partlM  that.  If  the  said 
Hare  shall  first  build  said  wall,  he  shall  build 
it  In  the  same  manner  before  specified,  and, 
upon  payment  to  Um  said  Phillips  of  one- 
half  the  cost  thereof,  said  wall  shall  be  owned 
and  used  in  common.  *  •  •  The  i^ht  to 
build  and  the  obligation  to  use  and  pay  for 
one-half  the  cost  ttiereof,  as  above  specified, 
shall  be  mutual  and  binding  tqton  said  par- 
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ties,  both  u  to  the  wall  that  may  first  be 
bnUt  and  to  anj  fatnre  ertenalon  thereof. 
And  the  said  parties  hereby  convey  to  each 
other,  tbelr  beln  and  aasisns,  redprocally* 
such  Interest  In  the  land  coTered  or  to  be 
<x>vered  by  said  party  wall  afl  may  be  neces- 
sary to  carry  out  the  terms  of  this  agreement 
Wlti^  our  hands  and  seals  this  22d  day  of 
jDue,  1889." 

It  IB  contended  by  the  appellant  that  not- 
withstanding the  defendant's  grantor,  throvgh 
whom  she  claims,  had  no  actual  notice  and 
DO  coDstructlTe  notice  by  reason  of  the  re- 
cording of  the  contract,  still  the  erection  of 
the  party  wall  one  foot  on  lot  17  constituted 
constructive  notice  of  the  existence  of  the  con- 
tract, which  was  binding  upon  her  grantor 
and  those  claiming  nnder  him,  by  reason  of 
the  following  clause  In  the  contract:  "And 
the  said  parties  hereby  convey  to  each  other, 
their  heirs  and  assigns,  reciprocally,  such 
Interest  in  the  land  covered  or  to  be  covered 
by  said  party  wall  as  may  be  necessary  to 
carry  out  the  terms  of  this  agreement"  It 
is  contended  by  the  appellant  that  by  this 
clause  In  the  contract  Phillips  acquired  a  fee- 
simple  estate  to  the  portion  of  lot  17  covered 
by  the  party  wall,  and  that  this  clause  Is  not 
usual  In  a  party-wall  contract  which  is  usu- 
ally a  mere  license  to  erect  a  wall  upon  the 
property  of  the  adjoining  property  owners 
without  in  ^ect  conveying  the  fee  title  to 
such  adjoining  property  owner,  and  that  by 
reason  of  this  clause  of  the  conveyance  the 
erection  of  the  party  wall  was  constructive 
notice,  binding  upon  Hare's  grantee  and 
npon  the  defendant  in  this  action.  It  Is  in- 
sisted by  tbe  respondent  that  no  such  effect 
can  be  given  to  the  clause  of  the  contract 
above  quoted,  and  it  amounts  to  no  more 
than  an  easement  as  defined  by  section  267, 
Rev.  Oiv.  Code.  We  are  inclined  to  take  the 
view  that  the  respondent  is  right  to  her  con- 
tention, and  that  no  fee-simple  title  was  con- 
veyed by  this  clause  in  the  contract  It  will 
be  observed  that  the  language  is:  "And  the 
said  parties  hereby  convey  to  each  other  * 
•  •  such  Interest  in  the  land  covered,  or  to 
be  covered  by  said  party  wal]  as  may  be  nec- 
essary to  carry  out  the  terms  of  this  agree- 
ment" It  does  not  purport  to  convey  an  ab- 
solnto  fee-simple  title,  but  simply  such  toter- 
est  to  the  property  as  may  be  necessary  to 
carry  toto  effect  tbe  terms  of  the  agreement 
<^rtalnly  there  could  have  been  no  such  to- 
tentlon  between  tbe  parties  aa  ttiat  of  c<»iTey- 


Ing  to  eaxh  oOm  the  fee-dmple  title  of  tlw 
ground  npon  which  the  party  wall  was  to  be 
constmeted.   If  we  are  correct  In  the  Tlew 
we  hare  taken  that  the  contract  almply 
panted  an  easement  to  the  party  wall,  then 
it  logically  followa  that  the  existence  of  tbe 
party  wall  was  not  constractlTa  nottoe  of  mn 
agreement  between  the  partleo.  Mo  case  has 
been  called  to  onr  attention,  and  we  think 
none  can  be  fonnd,  to  which  the  ezlsteim 
of  aoch  a  vail  has  beoi  held  to  give  con- 
structiTe  notice  of  tbe  existence  ct  an 
agreement  btodlng  the  owner  <it  an  ad- 
jotolng  property  to  pay  a  portton  <tf  tbe  ex- 
pense Incurred  to  the  erection  of  such  wall, 
and  tbe  only  constmctlre  notice  that  seenu 
to  have  been  recognized  by  the  courts  la  tliat 
Imparted  by  the  recordation  of  the  party- 
wall  agreement    It  seems  to  be  quite  uni- 
formly held  by  the  anthoritles  that  one  pnr^ 
chasing  property  of  the  owners,  who  has  en- 
tered toto  a  party-wall  agreement  without 
notice,  actoal  or  constructive,  of  the  existence 
of  such  an  agreement  Is  not  bound  thereby 
to  pay  any  portion  of  the  expense  of  the  wall 
In  order  to  entitle  him  to  the  use  of  that  por> 
tion  situated  on  his  or  her  lot ;  and  the  author- 
ities are  not  to  harmony  as  to  the  right  of 
a  grantee  of  one  who  has  entered  toto  a 
part7-wal1  contract  to  recover  of  the  owner, 
or  the  grantee  of  such  owner  of  an  ad- 
jolntog  lot  a-  proportion   of  the  expense 
for  the  erection  of  such  wall,  though  the  gran- 
tee of  the  owner  erecting  such  wall  acquired 
the  right  of  his  grantor  to  the  easement  inci- 
dent to  such  a  party  wall.   As  bearing  npon 
the  question  we  have  been  discussing,  see  the 
following  cases:  Roche  v.  TTllman,  104  IIL 
11 ;  Trustees  v.  Lynch,  70  N.  Y.  460,  26  Am. 
Rep.  615;  Huling  v.  Chester,  18  Mo.  App. 
607 ;  King  v.  Wight  IBS  Mass.  444.  29  N.  B. 
644;  Jordan  v.  Kraft  SS  Neb.  844,  61  N.  W. 
266 ;  Mott  v.  Oppenhelmer.  186  N.  T.  812.  31  N. 
E.1097,  17  L.  B,  A.  409 ;  Condultt  T.  Ross,  lOB 
Ind.  166,  26  N.  E  198;  Savage  v.  Mason,  3 
Cush.,  600;  First  Nat  Bank  t.  Bank,  61 
Minn.  25,  63  N.  W.  264 ;  Wtater  T.  Reynolds, 
24  La.  Ann.  118;  Pendleton  v.  Fosdlck.  6 
Ohio  Dec.  796;  Sharp  t.  Cheatham.  88  Ma 
498,  67  Am.  Rep.  433;  Oarmire  v.  Willy, 
36  Neb.  840,  64  N.  W.  662. 

We  are  clearly  of  ISie  (pinion  that  tbe 
trial  court  was  right  to  rendering  judgment 
to  favor  of  tbe  d^mdant;  and  the  judgment 
80  entered,  and  erdsr  denying  a  iMir  trial, 
are  affirmed. 
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NEAL  T.  QILMORB  et  al. 
(Sapreme  Court  of  Michigan.  Oct  2,  1905.) 

1.  HlOHWATS^BBTBUCTIOns— RllCOVAI.. 

Iawb  1881,  p.  800,  Act  No.  24S,  relatins  to 
tbe  obetniction  of  highways  and  the  removal 
thereof,  does  not  abrogate  the  common-law  rem- 
edy of  abatement  bj  vie  mere  act  of  indiTidnals. 

2.  Sahk. 

If  a  HMcial  grlwaiiee  on  the  part  of  an  In- 
dlvidnal  Mating  an  obstmctiDn  in  a  Ughwaj  b« 
necessary,  such  grievance  exiata  in  the  case  of 
the  highway  commisrioner  by  virtue  of  his  office. 
8.  Same  —  AocEPTAncB  ob  TTbeb  —  QuKsnon 

rOB  JUBT. 

Evidence  of  tbe  accrotnnce  of  a  highway  by 
doing  work  thereon  or  by  use  considered,  and 
held,  that  the  question  was  properly  one  for  the 
Jury. 

4.  Save— Opening  and  Wobkino. 

The  fact  that  no  part  of  a  highway  was 
<^ned  and  worked  within  four  years  after  be- 
ing laid  out,  as  required  by  Camp.  lawst  |  4063, 
does  not  prevent  the  establishment  of  the  high- 
way by  user  under  section  4061,  but  vtronld 
merely  require  a  uaer  of  ten  years,  Inetesd  of 
eight. 
6.  Same. 

It  is  not  essential  that  every  part  of  a  hleb- 
way  should  be  worked,  in  order  to  show  the  in- 
tention of  the  public  authorities  to  eoc^  the 
entire  highway. 

&  TBESPASa — TrIAIi — iNBTBUCnONB. 

In  an  action  for  removing  f^icea  from 

Siremises  claimed  by  plaintiff,  and  alleged  by  de- 
endant  to  be  a  highway,  the  court  inatmcted 
that  "on  the  part  of  plaintiff,  •  •  •  who  has 
the  burden  of  proof  to  show  that  a  wrong  has 
been  committed  against  him,  tbe  issue  becoming 
one  as  to  whether  this  was  a  public  and  lawful 
way,  the  plaintiff  claims  ttiat  It  was  not,  and 
that  he  bad  a  right  to  inclose  the  strip  of  land." 
In  a  Bobaequent  part  of  the  charge  the  jury  were 
told  that  tb«  must  find  for  plaintiff,  unleiBs  they 
fonnd  that  tbe  road  was  estahlished  as  claimed 
by  defendant.  Held  that,  taking  the  charge  as  a 
whole,  plaintiff  could  not  complain  that  the 
burden  was  cast  on  him  to  show  that  the  alleged 
higbway  was  ^ot  a  lawful  road. 

Brror  to  drcolt  Court,  Tnscola  County; 
Watson  Beacb,  Judge. 

Action  by  John  W.  Neal  against  John  Q11-. 
more  and  others  for  cutting  down  and  re- 
moving fences.  From  a  Judgment  for  de- 
fendants, plaintiff  appealB.  Affirmed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
OOMERT,  OSTRANDER,  and  HOOKER,  JJ. 

Porter  A  Haffey  (Slmonson,  Oillett  & 
Clark,  of  counsel ) ,  for  appellant  B.  L.  RauB- 
ford  (Qainn  ft  Wlzson,  of  counsel),  tor  ap' 
pelleea. 

BLAIR,  J.  Plaintiff  Is  tbe  owner  of  tbe 
M.  B.  %  of  tbe  N.  E.  ^  of  section  28,  and 
tbe  8.  E.  U  of  tbe  S.  E.  ^  of  section  21,  in 
township  14  N.,  of  range  7  B.  Plaintiff 
purchased  bis  north  40  in  187C,  and  construct- 
ed a  fence  on  tbe  south  side  thereof,  about 
two  roda  distant  from  the  east  and  west  sec- 
tion line  between  sections  21  and  28.  In  1877 
plalntlff  Gtrcnlated  a  petition  for  the  layli^ 
ont  uA  estabUshlDg  of  a  highway  commen- 
ctDff  at  tbe  state  road,  smne  80  rods  east  of 
tbe  common  comer  sections  27,  22,  28, 
and  21,  uid  nmnlng  weat  om  mile  to  Saginaw 


Bay.  Plaintiff  obtained  tbe  signatures  of 
seven  fireebolders  of  the  township  to  this 
petition,  and  delivered  It  to  the  highway  com- 
mlBsioniK  for  action  thereon,  informing  him, 
as  be  claims,  that,  if  he  did  not  lay  out  all 
of  the  proposed  lilghway,  he  did  not  want 
any  of  it  Ttie  townslilp  records  show  that 
on  September  4,  1877,  a  survey  was  made 
tor  tbe  proposed  higbway,  and  that  on  Sep- 
tember Otb  the  same  was  laid  out,  except 
that  part  between  sections  22  and  27.  It 
was  conceded  at  the  trial  that  the  records  pro- 
duced did  not  show  a  lawful  laying  out  of 
the  highway.  Atmut  1879  tbe  then  owner 
of  plaintiff's  south  40  constructed  a  fence 
along  the  north  side  thereof,  about  S  rods 
distant  from  tbe  plaintiff's  fence,  and  thence- 
forth the  east  80  rods  of  the  allied  higbway 
was  incloeed  by  such  fences.  Some  time  in 
IWZ  or  1908  plalntUt  pnrcbaaed  bis  aontb  40 
of  one  Bradford,  and  aoon  thoeaftar  eon- 
'  stmcted  three  fences  across  the  east  80  rods 
of  tbe  alleced  bigbwar-  In  June,  190B,  the 
highway  oommlssioner  made  an  OTdw,  and 
served  a  copy  tbweof  aa  plaintiff,  requiring 
him  to  remore  the  obstructing  fences  in  ac- 
cordance with  tbe  iffOTlslons  of  the  statute 
relating  to  tbe  obstmctlon  of  highways  and 
encroachments  ttwreon.  In  response  to  tUs 
order,  the  plaintiff  served  notice  on  the  com- 
mlBsloner,  denying  the  existence  of  the  high- 
way, etc  No  farther  stcvs  to  enforce  hla 
order  were  taken  by  tbe  commlasioner,  but 
in  December,  1908,  be^  with  tiie  other  dtfend- 
ants  herein,  cut  down  and  removed  tbe  fences. 
Thereupon  the  plaintiff  brought  this  action 
of  quare  elansum  tregit,  to  which  the  defend- 
ants pleaded  tbe  general  issue,  with  notice 
that  tbe  close  where  tbe  injuries  were  alleged 
to  have  been  committed  was  a  public  high- 
way, that  defendant  Gllmore  was  higbway 
commissioner,  and  the  other  defendants  were 
acting  under  his  direction.  In  pursuance  of 
the  provisions  of  chapter  6  of  Act  No.  24S, 
p.  306,  of  the  Session  Laws  of  1881,  entitled 
"The  Obstruction  of  Highways  and  Elncroach- 
menta  Thereon."  The  verdict  of  the  Jury  was 
in  favor  of  defendants,  and  plaintiff  brings 
the  record  to  this  court  for  review. 

Tbe  important  questions  presented  by  tbe 
assignments  of  error,  and  tbe  only  ones  to 
which  we  think  it  necessary  to  refer  in  this 
opinion,  are  as  follows :  First ;  that  the  stat- 
ute relating  to  obstructions  and  encroach- 
ments is  exclusive  of  all  other  remedies,  and, 
defendants  not  having  proceeded  under  the 
statute,  verdict  should  have  been  directed 
for  plaintiff  as  requested ;  second,  that  there 
was  no  evidence  of  user  by  the  public  or  as 
to  the  acceptance  of  the  highway  by  the  pub- 
lic authorities,  and  particularly  as  to  tbe 
east  80  rods  thereof,  and  therefore  plalntlff 
was  entitled  to  recover ;  third,  that  the  court 
erred  in  refusing  requests,  and  in  giving 
instructions  as  to  what  facts  would  warrant 
tbe  finding  of  tbe  eatabllsbment  of  the  high- 
way bf  user. 
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First  Thlfl  preciBe  question  wu  before 
the  Soiireme  Court  of  New  York  In  Wetmore 
et  aL  T.  Tracy,  14  Wend.  250,  28  Am.  Dec. 
526.  It  was  there  held  that  tbe  atatnts 
authorizing  commlsslonera  of  hlKfaways  to 
order  the  removal  of  fences  by  the  erection 
of  which  highways  have  been  encroached 
upon  does  not  abrogate  the  common-law 
remedy  of  abatement  of  nuisance  1^  the  mere 
act  of  Individuals.  The  remedy  given  by 
the  statute  is  cumulative.  We  fully  concur 
In  the  reasoning  and  the  result  reached  In 
this  decision.  The  case  before  us  Is  not  one 
where  the  highway  is  only  partially  encroach- 
ed upon  or  obstructed,  but  where  the  high- 
way la  entirely  obstructed  '  and  closed  to 
traveL  In  such  a  case,  as  said  by  Mr.  Jus- 
tice Chomplaln  In  Plank  Road  Go.  v.  Hilton, 
69  Mich,  lis,  86  N.  W.  739 :  "An  unanthoriE- 
ed  obstruction  across  a  public  street  Is  a 
public  nuisance,  which  any  dtlzen  desiring 
to  travel  along  the  street  may  abate."  If 
It  wCTft  necessary  to  show  a  special  griev- 
ance on  the  part  of  the  Individual  abating 
the  nuisance,  we  think  such  grievance  exists 
in  the  case  of  tbe  highway  commlsslonCT  by 
virtue  of  bis  office,  which  gives  to  him  "the 
general  care  and  superintendence  of  high- 
ways" In  the  township.  See  Hart  v.  Mayor, 
9  Wend.  589,  24  Am.  Dec.  165. 

Second.  The  evidence  of  an  acceptance  of 
this  highway  by  the  doing  of  work  thereon 
by  the  public  authorities  Is  not  very  con- 
vincing, and,  If  It  lay  within  our  [Mx>vlnce 
to  determine  the  question  of  fact,  we  might 
arrive  at  a  dllferent  conclusion  from  that 
reached  by  the  Jury ;  but  we  cannot  say  that 
there  was  no  evidence  tending  to  support 
the  verdict  In  this  regard.  Mr  Lark,  who 
owned  some  60  acres  of  land  west  of  plain- 
tiff, testified  that  he  had  done  most  of  his 
highway  labor  since  1887  upon  this  road: 
"The  overseers  allowed  me  to  do  my  high- 
way labor  on  that  road.  I  can't  say  what 
year.  Mr.  Gould,  who  Is  dead,  allowed  me 
the  road  work  there  a  number  of  years. 
I  can't  remember  what  years.  I  wouldn't 
say,  because  I  don't  know.  It  must  be  12  or 
15  years  ago,  maybe  10.  •  •  •  Wheth- 
er It  was  Mr.  Qould  or  somebody  else, 
they  always  allowed  me  to  do  my  road  work 
on  that  road  there,  because  I  wanted  to 
use  It  for  a  highway.  He  allowed  me  for 
my  road  work.  I  graded  and  dug  ditches. 
In  order  to  make  the  grades.  I  had  to  dig 
tbe  ditch  on  the  north  side  of  tbe  road. 
I  don't  say  on  the  disputed  part  of  the  high- 
way ;  It  was  west  I  never  did  any  work  on 
the  disputed  part  of  tbe  highway;  It  was 
west  What  Gould  allowed  me  was  for  do- 
ing work  on  that  road,  but  west  of  the  dis- 
puted part,  west  of  Neal's.  I  did  the  work 
at  my  quarter  line  east  and  west,  a  little 
west,  up  to  where  the  land  was  a  little  high- 
er, in  order  to  raise  the  road  up,  so  that  I 
could  draw  stuff  over  that  part  of  the  road.** 
He  also  testified  that  at  his  request  tbe  high- 
way commissioner  put  In  a  box  drain  at 


tbe  east  end  of  the  road,  where  plaintiff  had 
dug  ont  tbe  dlttA  so  be  could  not  cms  it 
"When  the  box  was  put  In,  there  ms  dirt 
enough  put  over  it  so  I  could  get  over  tt; 
that  made  a  connection  between  tbe  two 
highways.  Before  the  box  was  put  in  I 
couldn't  travel  It  at  all.  After  it  was  put  in 
X  could  get  across  It"  Charles  Danl^  tea- 
tlfled:  **I  was  overseer  of  hl^ways  there 
I  flilnk  three  years  ago,  and  this  year  1 
caused  statute  labor  to  be  worked  oat  on 
that  highway.  I  think  It  was  three  years 
ago  Mr.  Bradford  did  six  or  eight  days'  work 
on  that  road.  I  talked  with  Mr.  Bradford 
before  he  did  tbe  labor.  I  allowed  him  for 
the  work  on  his  highway  labor.  There  was 
enough  of  the  work  done  so  that  I  accepted 
It  I  went  over  it  I  called  It  a  good  fair 
Job  of  road  work.  I  can't  tell  you  what  he 
used,  but  he  did  a  good  Job.  He  graded  up 
the  road  tbe  same  as  any  road  work.  I 
allowed  Mr.  Lark  for  doing  labor  on  that 
lilgbway,  I  think  It  was  three  years  ago. 
They  were  the  only  two  in  there  Interested 
to  do  work  on  that  highway.  I  allowed 
them  their  highway  work.  Mr.  Lark  cut 
down  some  trees  one  year  as  part  of  the 
highway  work,  so  aa  to  clean  them  out  of 
the  road  and  make  It  convenient." 

As  to  tbe  use  of  this  road  by  the  public^ 
there  was  testimony  by  several  witnesses 
that  tbe  road  throughout  Its  length  was 
traveled  by  such  of  the  public  as  de^red  to 
use  it  going  to  a  summer  resort  or  picnic 
grounds,  known  as  "Spencer's  Grove,"  on 
Saginaw  Bay;  In  hauling  water  from  the 
bay  in  times  of  drought;  In  drawing  fishing 
nets  and  apparatus  to  the  bay  and  hauling 
back  fish;  and  by  Mr.  Lark  In  hauling  out 
his  crops.  There  were  no  residences  or 
bulldlogB  along  the  road,  and  .the  portion 
west  of  plalntUf's  land  was  obstructed  to 
some  extent  sometimes  Impassable,  and  waa 
not  so  good  as  the  east  80  rods,  where  prac- 
tically all  of  the  witnesses  agree  It  was 
a  reasonably  good  highway.  Mr.  Boscoe 
Black,  a  witness  for  defendants,  testified: 
"At  the  time  this  road  was  first  laid  out  It 
was  practically  used  for  the  people  to  turn 
tbelr  cattle  out  onto,  and  then,  of  course, 
when  they  began  to  fence  up  these  prairies, 
the  cattle  had  to  go  to  the  bay.  Then  at  the 
time  of  dry  weather  people  had  to  draw 
water.  Most  every  one  had  to  at  least  and 
they  drove  down  that  way.  Well,  at  that 
time  that  was  the  route  we  used ;  Just  down 
through  this  first  80  rods  from  tbe  east 
Then  this  piece  that  Mr.  Lark  now  owns 
wasn't  fenced.  We  usually  turned  off  the 
highway  there  and  went  across  Mr.  Lark's 
place  to  tbe  shore,  after  passing  this  first 
80  rods.  Then,  when  he  fenced  that  up,  of 
course,  we  bad  to  keep  straight  on  ^wn. 
We  kept  straight  down,  wta«i  we  wanted  to 
go  to  the  grove  or  something  like  that 
That  fence  was  butit  on  Mr.  Lark's  place, 
I  su^mse  about  15  years  ^o.  First  he 
bnlit  part  way  down,  I  tttink  80  rods,  abA 
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afterwards  he  built  the  balance.  Since  that 
time  It  haa  been  used  for  travel  to  the  grore 
in  the  gmnmer,  and  drawing  water.  Ice,  etc., 
in  the  winter,  and  togs.  They  pick  up  quite 
a  good  many  logB  on  the  shore.  The  east 
end  has  always  been  used  for  public  travel 
since  it  was  laid  out,  until  It  was  shut  up 
tbls  last  time,  but  the  west  part  was  closed 
up  about  18  years  ago  by  the  high  water 
and  the  logs  craning  In  Uiere.  I  can't  say 
how  long  that  continued  to  keep  It  dosed. 
It  wasn't  very  long.  I  passed  through  other 
times  when  the  obstructions  were  pretty 
close,  simply  a  little  track  where  yon  could 
drive  through.  But  there  has  always  been 
a  good  beaten  track  from  the  time  the  fences 
were  first  buUt  across  the  first  80  rods. 
Since  Mr.  Lark  buUt  his  fence  there  has  al- 
ways been  a  good  beaten  track  the  balance 
of  the  way  at  all  times.  I  nsed  it  occasion- 
ally. I  fiequented  the  grove  by  that  route. 
We  would  drive  generally.  Sometimes  we 
would  walk."  Mr.  Buchanan,  a  witness  for 
plaintiff,  testified;  "It  Is  a  tact  that  the 
road  as  far  as  the  west  end  of  Mr.  Neal's 
40  l8  a  pretty  good  highway.  The  road  as 
far  as  the  west  line  of  Mr.  Neal's  40  from 
the  east  side  Is  a  pretty  good  highway; 
always  has  been  since  I  have  known  it 
If  I  owned  Lark's  place,  I  would  not  think 
4f  discontlnning  that  highway.  So  far  as  I 
know,  I  suppose  Mr.  Lark  draws  all  his 
produce  from  hlB  land  in  section  21  to  his 
own  farm  on  that  road."  Lester  Briggs,  a 
witness  for  the  plaintiff,  teettfled :  "Betw«e& 
Mr.  Neal*ft  and  Mr.  Bradford's  the  first  80 
rods  Is  ft  jwetty  passable  roadway;  a  well- 
heatra  tmA,  where  they  drawed  things 
over.  It  la  quite  a  looking  highway  that 
portion."  Mr.  Ward,  a  wltnos  tor  the  i^atn- 
tiff,  testified :  "It  was  a  good  road  at  the 
point  where  Mr.  Neal  fenced  It  in;  yes,  a 
good  highway  tor  80  rods."  Mr.  John  Brad- 
ftord,  ft  witness  for  plaintiff,  testlfled:  "I 
got  diarge  of  Mundy's  land  shortly  after  he 
bought  tt.  after  he  got  It  fenced.  I  think  I 
bought  of  Mnndy  in  '85.  I  think  I  bought 
it  a  year  or  two  befwe  it  was  assessed  to 
me.  For  sereral  years  before  I  had  charge 
of  the  Mundy  property  I  think  I  done  the 
load  work  or  uw  it  was  done.  At  the  time 
I  got  dia^  of  this  Mnndy  land  there  was 
not  ft  roftd  fence  on  the  north  side  of  it 
I  h^ped  Mr.  Mnndy  bnlld  a  good  deal  of 
It  The  eftst  ao  of  It  wfts  fenced,  I  think. 
I  think  there  was  ft  pole  fence  there.  It 
was  built  right,  I  think,  somewhere  near 
where  the  fence  Is  now,  or  where  it  was 
when  I  bought  it;  I  don't  know  where  the 
line  Is.  We  hftva  had  It  resurveyed  shace. 
I  think  It  was  not  on  the  line.  When  I 
bought  it,  I  supposed  that  there  was  a  high- 
way tiiere.  I  treated  It  fts  sneb.  I  hsve 
known  thnt  strip  between  ttie  two  fences 
to  be  nsed  ss  ft  road  for  the  public  to  travti 
OTW  ever  ^ce  I  knew  the  plac&  It  was 
commons  for  a  good  while.  Finally,  when 
it  vfts  fenced  up  to  ft  definite  line,  people 


could  travel  between  the  fences.  That 
quarter  line  road  from  the  south  is  a  little 
better  than  this  In  some  places.  That  Isn't 
much  of  a  road  there.  Now  the  lower  parts 
of  them  there  Isn't  either  of  them  very  good 
roads.  Between  Neal's  40  in  21  and  the 
one  he  recently  bought,  that  Is  a  pretty  fair 
line  of  road;  fairly  good  road  in  dry  time 
most  any  time.  It  is  better  than  the  lower 
end  of  the  road."  Plaintiff  produced  evi- 
dence tending  to  show  that  no  work  had 
ever  been  done  upon  the  road  by  the  public 
authorities,  and  that  it  was  not  used  by  the 
public.  The  evidence  was  conflicting,  and 
we  think  the  case  was  properly  one  for  the 
jury.  Grandvllle  v.  Jenlson,  84  Mich.  54, 
47  N.  W.  600;  Gage  v.  Township  of  Pitts- 
field.  120  Mich.  436.  70  N.  W.  687. 

The  fact  that  no  part  of  the  highway  waa 
opened  and  worked  within  four  years  after 
Its  being  laid  out,  as  required  by  section 
4068  Comp.  Laws,  does  not  prevent  the 
establishment  of  the  highway  by  user  un- 
der section  4061.  The  failure  to  open  and 
work  the  road  within  four  years  would 
merely  require  a  user  of  ten  years  instead 
of  eight ;  and  It  was  open  to  the  Jury,  under 
the  evidence  in  this  case,  to  find  a  user 
much  longer  than  ten  years.  The  evidence 
Is  undisputed  that  no  work  waS'  done  upon 
the  80-rod  strip  between  the  fences,  which 
was  obstructed  by  the  cross-fences  torn 
down  by  defendants ;  but  it  Is  also  subetan- 
tlally  undisputed  that  this  80  rods  was  a 
reasonably  good  highway,  which  did  not 
need  to  be  worked.  It  is  not  essentia]  that 
every  part  of  a  highway  should  be  worked 
In  order  to  evidence  the  intention  of  tlw 
public  authorlUes  to  accept  and  maintain 
the  entire  highway.  The  Jury  might  prop- 
orly  find,  under  the  evidence  In  this  case, 
that  tbe  portions  worked  were  so  wwked 
for  use  In  connection  with  the  80  rods  not 
worked. 

Third.  Plaintiff  contends  that  the  court 
Improperiy  Instructed  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff  to 
show  that  the  highway  was  not  a  lawful 
road.  The  court  said  to  the  Jury  upon  this 
subject:  "Now,  upon  the  part  of  the  plain- 
tiff, who  brii^  tiie  ttctlfm  here  and  who 
has  tha  bnrden  of  proof,  practically,  to  show 
that  a  wrong  has  been  committed  against 
talm-^the  Issue  becoming  one  as  to  whether 
this  was  ft  public  and  lawful  highway— ths 
plaintiff  claims  that  It  was  not  and  tbnt 
he  had  a  right  to  Inclose  the  strip  of  land 
in  front  of  his  two  40'b,  or  dividing  bis 
two  40's,  ftnd  had  a  rl^t  to  the  exclusive 
nse  and  control  of  It  On  the  part  of  tbe 
defendant  it  is  claimed  that  this  is  a  law- 
ful highway,  and,  while  It  Is  admitted,  it 
Is  claimed  that  proceedings  were  attnupted 
to  be  taken  In  1877  1^  the  commissioner  of 
highways  to  Isy  out  ft  highway  from  the  sec- 
tion comer  between  sectlonB  21  end  28,  west 
to  the  bsy  shore,  on  the  section  line  between 
sections  21  and  28,  while  it  Is  Admitted  thftt 
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what  appears  from  tb&  record  bore  does  not 
coustltate  a  r^nlar  and  lawful  papor  lay^ 
log  out  (tf  the  highway.  It  1b  claimed  that  as 
a  mattw  of  fact  the  highway  was  laid  out 
while  the  proceedings  were  Irregular  and  de- 
fective and  not  complete;  that  It  was  as  a 
matter  of  fact  laid  out  by  the  commlsslonor ; 
and  that,  following  that  laying  oat,  the  road 
has  become  a  road  by  user  by  the  public  tor 
more  than  elgh^  for  more  than  tea  years." 
No  request  to  charge  was  iresented  \rpon 
this  subject,  nor  was  the  attmtlon  of  the 
court  called  to  the  error,  if  any,  In  the  In- 
struction. In  sxibseatmt  portions  ot  the 
charge  the  court  substantially  Instructed  the 
Jury  that  they  must  find  for  the  plaintiff,  un- 
less they  found  that  the  road  was  establish- 
ed by  user  as  dabned  by  the  defendant. 
Taking  the  charge  as  a  whole,  we  do 
not  think  the  plaintiff  was  pr«e]adlced  by 
the  instmctlan  complained  We  think 
the  charge  was  fair,  and  cwrectly  presented 
the  IsBues  to  the  Jury  for  their  determination, 
and  contained  the  substance  of  plaintiff's 
requests,  so  tar  as  they  properly  reflected 
the  law. 
The  Judgment  is  afflnned. 


VBB  DDTN  T.  DETROIT  &  S.  VLAUK 

BOAD  00. 
(Supreme  Ooort  of  Michigan.  Bept  28,  1905.) 

1.  BviDBNCB— Accept ANOB  or  BiOfiiFT— -Pa- 
BOL  Evidence. 

Where,  pending  an  appeal  from  a  judgment 
ousting  a  corporation  of  its  franchise  to  main- 
tain a  toll  road,  a  traveler  paid  the  toll  and  ac- 
cepted a  receipt  reciting  that  on  the  affirmance  of 
the  judgment  tiae  toll  would  b«  repaid,  evidence  of 
what  the  toll  collector  told  the  traveler  was 
admissible,  in  an  action  to  recover  the  toll  paid, 
aja  showing  the  extent  to  which  the  traveler 
accepted  the  receipt 

2.  GOUTBACTS— GONSTBUOnOIf^ 

Fending  an  appeal  from  a  judgment  oust- 
ing a  corporation  from  its  franchise  to  maintain 
a  toll  road,  the  company  issued  receipts  to 
travelers  paying  the  toll  which  recited  that,  in 
the  event  "of  such  judgment  being  affirmed  in 
the  Supreme  Court,"  the  receipts  would  be  re- 
deemable on  presentation  after  such  affirmation. 
Held,  that  the  words  "such  judgment  being 
affirmed"  referred  to  the  judgment  of  ouster 
which  should  finallT  terminate  the  litigation. 

Error  to  Circuit  Court,  Wayne  Oounty; 
Flavins  li.  Brooke,  Judge. 

Action  by  Eugene  J.  Ver  Duyn  against  the 
Detroit  &  Saline  Plank  Road  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed, 

Ai^ed  before  MOORE,  0.  and  OAR- 
PENTEB.  McALVAT,  BLAIB,  and  HOOE- 
ER,  J  J. 

OmHss,  Leete  ft  Joslyn,  tar  appellant 
O.  BL  Angstman,  for  appellea 

BliAIB,  J.  Def^dant  vras  the  owner  and 
oigaged  in  the  i^ieratlon  of  a  toll  road,  under 
the  provisions  oi  Act  No.  62,  p.  69,  of  the 
lAws  of  1848»  along  a.  highway  extending  • 


fnnn  the  dfy  ct  Detndt  to  a  ptdnt  In  OantoD 
township.  The  prosecuting  attorney  of 
Wayne  county  Instltnted  proceedinss  in  the 
Wayne  circuit  court  to  forfeit  dtfotdanlfa 
charter  and  oust  it  of  its  fiwuddses.  These 
proceedings  resulted  In  a  verdict  and  Judg- 
ment that  "the  reqKmdoit  the  Detndt  ft  Sac 
line  Plank  Bead  Onnpany,  be^  and  it  Is  hwe* 
by,  ousted  and  altogether  eixlnded  tnm  Urn 
corporate  rights,  libertiee,  privileges,  and 
franchises,  and  from  all  right  to  have  and 
maintain  and  operate  a  toll  road  in  the  town- 
ships ot  Springweila,  DeailMan,  Nankin,  and 
Cantm,  and  the  villages  and  hamlets  of  Dear- 
born, Inkstar,  Wayne,  and  Sheldon's  Gomen^ 
from  tbe  wes^Iy  dty  Umiti  of  the  dty  ot 
Detroit  westerly  througta  said  townships  to 
Sheldon's  Comers,  so  called,  on  said  road 
known  as  'Midilgsn  Avenue^'  or  tba  *Ghlcago 
Road' ;  also  that  said  reapoodent  be^  and  it 
hereby  Is,  prohibited  from  cdlecting  toOm 
over  said  road,  or  to  maintain  and  operate 
a  toll  road,  or  to  collect  toll  upon  said  Detroit 
ft  Saline  Plank  Road,  in  the  townships  of 
Sprlngwells,  Dearborn,  Nankin,  and  Cantui, 
In  Wayne  county,  Michigan."  This  Judg- 
ment was  subsequently  reversed  by  this  court, 
and  a  new  trial  ordered.  126  Mich.  366.  94 
N.  W.  20a  As  soon  as  ssld  judgmmt  ot  oust- 
er  was  rendered,  the  farmers  residing  along 
the  road  over  whldi  the  defendant  held  its 
franchise  refused  to  pay  toll.  Therenpon 
the  gatAeepers  along  the  line  locked  the 
tollgates  against  the  farmers,  and  theretipon 
the  farmers  bitched  their  teams  onto  flie 
gates  and  pulled  th«n  out  The  contest  be- 
tween  the  users  of  the  road  and  the  officers 
of  the  defendant  company  assumed  a  very 
disorderly  diaracta. 

At  this  point  In  tiie  controversy  the  deteoA- 
ant  company  Issued  and  placed  In  the  hands 
ot  its  tollgate  keepers  a  receipt  in  the  fol- 
lowing terms:  "This  receipt  for  toll  paid 
is  issued  by  reason  of  a  judgment  of  the  dr- 
cnlt  court  for  the  county  of  Wayne,  and  in 
the  event  of  such  judgment  being  affirmed  In 
the  Supreme  Court  against  ttils  company 
It  will  be  redeemable  at  ttie  office  of  ails 
company  in  Detroit,  if  presented  within  80 
days  of  the  date  of  such  affirmation."  Tbe 
plaintiff  in  this  case  is  tbe  holder  of  receipts 
of  the  above  character  In  the  total  amount 
of  1181.61,  which  receipts  were  given  to  blm 
w  his  assignors  during  the  period  which 
elapsed  wtta  the  entry  at  the  first  judgment 
of  owtet  in  this  case  and  its  reversal  by  the 
Supreme  Court  Plaintiff  received  hla  first 
tldcet  under  the  f(^lowlng  circumstances: 
"Finally  one  night  I  (»me  through,  and  tbts 
tolIkeepOT,  Mr.  Emerson,  I  think  it  was,  ap 
at  Wayne,  be  sayt  tojne:  Ton  betta  pay 
your  toll,  Yer  Dt^  I  will  give  yon  a  tick- 
et' He  showed  me  the  ticket  and  says  to  me 
that  If  I  would  be  good  to  htm  as  a  gat^eep- 
er  and  friend,  pay  my  toll,  and  he  says, 
'When  this  suit  is  ended.  If  it  Is  ended  against 
the  company,  you  will  get  your  num^  ba^* 
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•Well,'  aaya  I,  *I  will  pay  yon  the  toll  pro- 
Tided  that  is  tb«  ease.'  'Well,'  he  says,  'Read 
on  tbe  batik  of  Hie  ticket,  and  ycm  will  see  to 
that  effect'  I  read  tbe  back  of  the  ticket 
'Well/  I  says,  that  la  a  pretty  good  propost- 
tltHL'  I  sayis.  'Batber  than  have  any  trouble 
with  you,  I  will  kHiy  my  toll;  but,'  I  saya, 
*the  road  Is  In  no  condition  to  pay  toll.' "  TbB 
new  trial  ordered  by  this  court  resulted  In 
a  TOTdiet  for  the  people,  and  a  second  Jnds* 
ment  of  ouster  was  duly  entered,  which  was 
affirmed  by  this  court  131  Mich.  80^  90  N. 
W.  687.  Within  60  days  of  the  affirmance  of 
the  second  Judgment,  plaintiff,  Ver  Duyn,  de- 
manded nvttyment  of  the  tolls  evidenced  by 
the  receipts,  whtob  being  refused,  he  brought 
this  suit  Plalntlfl  reoorered,  and  the  de- 
fend  ant  has  remoyed  the  record  to  this  court 
for  review. 

The  principal  contention  of  defendant's 
counsel  la  that  the  judgment  referred  to  In 
the  receipts,  being  tbe  first  Judgment  of  oust- 
er, was  not  affirmed  by  the  Supreme  Court 
but  was  reversed,  snd  that  tbe  fact  that  the 
said  Judgment  was  not  affirmed  relieved  the 
defendant  from  repaying  to  the  plaintiff  tbe 
amount  represented  by  the  receipts  held  by 
him ;  tbe  affirmance  of  the  judgment  being 
the  only  condition  under  which  the  defend- 
ant company  would  be  liable.  We  agree 
with  tbe  learned  trial  Judge  that  this  conten- 
tion is  unsound.  In  tbe  making  of  this  al- 
leged contract  tbe  parties  were  not  upon  an 
equality.  Tbe  plaintiff  and  bis  assignors 
bad  no  voice  or  influence  In  the  drafting  of 
the  receipts.  Tbey  were  prepared  by  the 
company's  attorneys,  and  presented  to  travel- 
ers  of  the  highway  with  tbe  alternative  that 
they  must  either  accept  them  or  turn  back, 
unless  tbey  were  willing  to  risk  their  personal 
safety  by  mdeavoring  to  force  a  passage. 
Under  such  drcumstances,  as  said  by  the 
trial  Judge,  "every  Intendment  should  be 
taken  against  tbe  party  which,  by  its  agents, 
prepared  the  same."  And  we  think  that 
under  the  drcnnjstancee  of  this  case  tbe  evi- 
dence of  what  the  toll  collector  said  to  plain- 
tiff was  admissible,  as  showing  tbe  extent 
to  which  be  accepted  the  receipt  This  al> 
leged  contract  was  not  signed  by  plaintiff, 
and  It  could  only  bind  him  by  his  accepting 
it  and  be  therefore  had  a  right  to  show  tbe 
circumstances  attending  his  acceptance  of 
ttie  paper. 

In  owstruing  tbe  contract,  the  situation 
of  the  parties  and  th^  surroundings  must 
be  considered.  By  the  Judgment  of  the  cir- 
cuit court  the  defendant's  charter  was  for- 
feited, and  it  was  prohibited  from  collecting 
tolls.  The  farmen  who  had  to  use  the  road 
were  resorting  to  violence  to' obtain  what 
they  r^rded  as  their  rlf^t  of  unimpeded 
passage.  Tbe  defendant  was  claiming  that 
the  judgmeot  of  the  circuit  court  that  it  had 
no  right  to  collect  brils  was  wrong;  that  it 
had  compUed  with  the  law  and  was  lawfully 


entitled  to  collect 'the  statutory  tolls.  The 
right  to  collect  tolls  was  the  substance  and 
gist  of  tbe  contention,  and  tbe  agreem^it 
moat  be  construed  with  reference  to  this  fact 
The  partlea  were  not  contending  for  the  cor- 
rectness or  incorrectness  of  tbe  mlings  of 
the  trial  Judge  on  questions  of  the  admlsst- 
blU^  of  evidence  or  whether  the  plea  puis 
darrein  continuance  waived  all  otlrar  de- 
fenses, or  whether  counsel  for  plaintiff  Im- 
jwoporly  alluded  to  defendant  and  Its  vrlt- 
nesBCs  and  counsel,  but  were  contending  over 
th^  substantial  legal  rights  as  defined  by 
the  pleadings.  We  think,  therefore,  that  the 
trial  Judge  correctly  cuurtrued  the  words 
"^uch  Judgments  In  the  recdpt  as  referring 
to  such  Judgment  as  should  be  finally  affirmed 
and  terminate  the  litigation  upon  the  merits. 
The  Judgment  la  affirmed. 


WARREN  V.  OITI  BLECTRIO  RT.  00. 
et  al. 

(Supreme  Court  of  Michigan.  Sept  10,  lOOfi.) 

1.  Blectbicitt— Injubieb— iNBPicnon— Ru- 

SONABLENESS. 

In  an  action  for  Injuries  caused  by  a  live 

electric  wire,  the  reasonableness  of  the  In- 
spection dependa,  not  only  on  tbe  condition  ot 
the  line,  but  also  on  the  nature  of  tbe  danger  to 
be  feared. 

[Ed.  Note. — For  cases  in  point  ses  voL  IS, 
Cent  Dig.  Electricity,  SS  7-9.] 

2,  EvinsNCB— JuDiciAi.  Notice. 

Jadidal  notice  will  be  taken  of  the  fact 
that  electridty  ia  dangerous  and  so  generally 
recognised. 

8.  BiiEOTBiciTT  —  Cass  Rbqdibbd— Irstbuc- 

TIO  NS— PSEJUDICE. 

In  an  action  for  Injuries  caused  by  a  Hve 
electric  wire,  an  instruction  requiring  of  de- 
fendant the  exercise  of  such  care  as  (trdlnarily 
careful  and  prudent  persons  would  exercise  m 
dealing  with  electricit;  under  similar  circum- 
stances was  not  prejudicial  to  it 
4.  Sahb— TiiDB  Foa  Rkpaibs— QuBsnoir  loa 
Jtjbt. 

Plaintiff's  child  was  injured  by  coming  in 
contact  with  a  live  telephone  wire,  which  received 
its  dangerous  current  from  a  trolley  span  wire 
belonging  to  defendant  throngb  being  pressed 
against  the  span  wire  by  tbe  limb  of  a  tree, 
which  was  broken  by  a  storm  tbe  previous 
evening  at  a  considerable  distance  from  the 
point  where  the  wire  parted  and  fell  and  where 
plaintiff  was  injured.  There  was  evidence  that 
the  span  wires  were  not  properly  Insulated  and 
were  not  protected  from  impact  with  other 
wires.  Held,  that  whether  defendant  was  guilty 
of  negligence  in  these  respects  was  for  tbe  jury, 
notwitbatanding  the  short  time  that  elapsed  be- 
tween the  breaking  of  the  wire  and  the  accident 
In  which  to  discover  and  make  repairs. 

6.  SahB— PBOXUIATB  CAUSE. 

Where  plaintiff  was  injured  by  coming  In 
contact  with  a  live  telephone  wire,  which  had 
been  pressed  down  against  an  impnqierly  lo- 
solated  tr(dl^  span  mre  by  the  limb  of  a  tree^ 
which  was  broken  by  a  severe  st<nin  tbe  previ- 
ous evening,  the  failure  to  guard  the  span  wire 
and  the  want  of  insulation  were  concurring 
causes  establishing  a  liabill^,  and  tbe  tweak- 
ing of  the  tree  was  not  toe  sole  prahnate 
cause  of  the  injury. 
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6.  BviDENCB— EIxpsBT  Tmtimokt — CoifprruT- 

OT  OF  Wmrass. 

lo  an  action  for  Injuries  caased  hj  a  live 
electric  wire,  witnesses  who  were  experienced  in 
the  nse  of  certain  alleged  defective  Inaulatora 
nsed  were  entitled  to  testify  as  to  Uieir  ex- 
perioice  in  their  use,  and  to  giTe  their  opinion  as 
to  their  effectiveness,  as  well  as  their  tendency 
to  fall  into  disnse  In  places  where  formerly  used. 

7.  Sauk — Dsmoitstbatitk  BvniEifCK. 

In  an  action  for  Injories  canaed  by  a  liv* 
electric  wire,  it  was  proper  to  Introduce  an 
insulator  or  hanger  in  evidence  which  was  al- 
leged to  be  defective  and  insufficient. 

8.  AFPKAJj— Rbtixw — Habulesb  Bbbob. 

In  an  action  for  injuries  by  a  live  electric 
wire,  defendant  was  not  prejudiced  by  a  Ques- 
tion, asked  of  its  foreman  on  cross-examination, 
as  to  whether  it  was  not  comnion  knowledge 
among  defendant's  employes  that  defendant's 
span  wires  were  charged,  whtfe  it  did  oot  ap- 
P«ur  that  the  witness  admitted  such  fact. 

9.  ELEOTftlClTT  —  PlBBORAL     InmBIU  — AC- 
TION a — EVIDEWCE. 

In  an  action  for  injariea  by  a  live  electric 
wire,  which  had  become  hot  by  contact  with 
defendant's  trolley  span  wire,  it  was  proper  to 
ask  defendant's  foreman  on  cross-examination 
whether  he  had  not  warned  lineman  against  hot 
iq^  wire& 

Error  to  Circuit  Oourt,  St  Glair  0oant7 ; 
Harvey  Tappan,  Judge. 

Action  by  Wella  Warren,  by  his  next  Crlend, 
against  the  City  Electric  Railway  Company 
and  another.  FrcHU  a  judgment  In  favor  of 
plaintiff,  defendant  railway  company  brings 
error.  Affirmed. 

Argued  before  McAIjVAT,  BLAIR.  MONT- 
GOHBBT,  OSTRANDBB,  and  HOOKER,  JJ. 

FblllipB  ft  Jenka,  fOr  appellant  S.  A.  Gra- 
ham and  George  O.  Moore,  for  appellea 

BOOOIB,  J.  The  plaintiff,  a  lad  of  11 
yean  of  age,  was  Boloualy  Injured  by  coming 
In  contact  with  a  live  telephone  wire,  which 
lay  upon  the  ground  In  a  public  street  In 
Port  Hmron.  The  pcoot  thmn  that  the  tele- 
jdione  wire  received  Its  dangerous  current 
from  a  trolley  span  wire  beKmglng  to  appel- 
lant, through  its  b^ng  pressed  down  upon 
said  span  wire  by  the  limb  of  a  tree;  which 
was  broken  by  a  aevere  storm  the  previous 
erenliv,  at  a  ctaudderable  distance  from 
the  point  where  the  wire  parted  and  fell, 
which  was  the  place  where  the  boy  was  In- 
jured. Action  was  brought  against  the  tele- 
phone company  and  the  appellant  and  a  ver- 
dict and  judgment  of  99,000  was  returned 
against  the  latter ;  a  verdict  being  directed 
In  favor  of  the  telephone  company.  The 
acts  of  n^ligence  charged  against  appellant 
were  as  follows:  (1)  Failure  to  properly 
loBulate  the  span  wires  of  the  trolley  line ; 
<2)  to  properly  and  at  reasonable  time  In- 
spect said  Insulation;  (3)  to  place  guard 
wires  over  the  span  wires,  to  iwevent  con- 
tact with  other  wires;  (4)  to  remove  such 
other  wires  as  should  come  In  contact  with 
the  span  wires.  There  was  proof  tending  to 
show  that  the  Insulators  used  were  inject* 
We,  and  that  they  were  not  reasonably  safe 


and  fit  for  the  purpose.  There  was  also  testi- 
mony as  to  the  nature  and  frequency  of  in- 
spectiona. 

These  questtons  were  for  the  jury,  nnlesi 
it  can  be  said  ttiat  the  proof  as  to  tiie  fwmer 
was  Improperly  admitted  and  that  the  in- 
spection was  ctHK^uslvely  Aown  to  ba  reason- 
able; Wtaatevw  may  be  said  of  tlie  fnrmer, 
we  cannot  say  as  matter  of  law  tbat  tlis 
Inspection  proved  waa  reasonable  and  pr(^>er. 
Tbat  is  a  question  for  the  jury,  depending  as 
it  does  upon  the  condition  of  the  line  and 
the  nature  of  the  danger  to  be  feared.  The 
frequency  and  care  required  in  Inspections 
depend  much  upon  the  character  of  the  ap- 
paratus, or  machinery,  or  other  agesit  from 
which  danger  Is  to  be  feared,  and  as  its  de- 
Btructlvraees  and  danger  is  Increased  the 
duty  of  care  Increases.  In  other  words,  the 
degree  of  hazard  attending  the  use  of  a  dan- 
geroua  article  has  a  direct  relation  to  the  care 
which  la  requisite  In  its  use.  Electricity  is 
to  be  classed  with  gunpowder,  dynamite,  and 
other  treacherous  and  destructive  agwts,  of 
whose  dangerous  qnalltlea  we  may  take  ju- 
dicial notice,  as  well  as  of  the  fact  that  so- 
ciety recognizes  them,  and  acts  accordingly. 
No  prudent  man  handles  these  things  with  a 
low  degree  of  caution.  We  find  It  unnecessa- 
ry to  say,  as  some  courts  hsve  said,  that  the 
use  of  electricity  teposes  the  duty  of  the 
greatest  possible  car*.  The  circuit  judge  did 
not  so  charge,  but  contented  himself  with  say- 
ing that  the  duty  requisite  was  such  as  or- 
dinarl^  careful  and  prudent  persona  would 
exercise  in  dealing  with  electricity  under 
similar  circumstances.  This  was  sufficiently 
favorable  to  the  dtfendant,  althon^  it  In- 
volved the  Idea,  befbre  expteeaed,  that  the 
nature  of  the  hazard  is  an  tionent  In  deter- 
mining the  questioD.  The  frequency  and 
nature  of  the  in^)ectlons  required  depend 
in  a  measure  upon  this.  The  following  au- 
thOTlttes,  suggested  by  plalntltrs  brief,  show 
the  trend  of  decisions  upon  this  subject: 
Frlesenbau  v.  Telephone  Co.,  134  Mich.  292, 
96  N.  W.  601:  Wotpers  v.  N.  Y.  ft  Q.  Elea 
Co,  (Sup.)  86  N.  Y.  Supp.  845;  Paine  v. 
Elec.  Co.  (Sup.)  72  N.  Y.  Supp.  279;  Will 
V.  Sdlson  Co.  (Pa)  GO  AU.  161,  86  Am.  St 
Rep.  782;  Denver  Con.  Electric  Co.  v.  Law- 
rence, (Colo.  Sup.)  73  Pac.  89;  Economy  t& 
ft  P.  0&  V.  Blller  (III.)  68  N.  B.  72;  Mem- 
phis St  By.  V.  Kartright  (Tenn.)  75  8.  W. 
719;  Lerlngton  By.  Co.  v.  Fain  (Ky.)  71  a. 
W.  028;  Lutolf  t.  United  Elec.  Ga  (HaasL) 
67  N.  B.  1028;  Blchmond  ft  P.  Elec.  BjT-  Go. 
V.  Rubin  (Ya.)  47  8.  B.  884;  Eeaabey.  Elea 
Wires,  IS  242,  260  ;  8  Current  Law,  1183: 
1  Current  Law.  996;  City  Ble&  Go.  t.  Conerr. 
61  Ark.  881,  SS  S.  W.  426,  31  L.  B.  A.  570, 
64  Am.  St  Bep.  262;  S  Current  Law,  1185w 

Counsel  contend  that  the  evidence  shows 
that  a  leastmable  time  fbr  appelant  to  dlft> 
covo-  the  danger  end  make  repairs  bad  not 
elapsed,  and  that  the  jury  should  have  beea 
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ao  instnicted.  Were  it  conclusively  Btiown 
tbat  defendant's  line  was  In  such  perfect 
condition  tbat  the  live  wire  was  only  chai^ 
able  to  the  effect  of  an  extraordinary  atorm, 
this  point  would  merit  more  consideration. 
But  tbere  was  a  claim  of  negligence  in  not 
properly  insulating  the  Bpan  wire  and  In  not 
protecting  It  from  the  impact  of  other  wires, 
both  of  which  questions  were  for  the  jury. 

In  this  connection  it  is  urged  that  the  prox-' 
Imate  cause  of  the  injury  waa  not  the  want  of 
insulation,  nor  the  failure  to  guard  the  span 
wire,  but  It  ' was  the  breaking  of  the  tree. 
It  is  generally  the  case  that  an  accident  Is 
the  result  of  ctmcurrlng  causea  If  the  rain 
and  snow  never  fell  and  the  wind  mv&  blew, 
wires  would  be  less  likely  to  fall  and  break. 
In  this  case  the  span  wire  was  hot  where  it 
was  not  intended  to  be.  The  telephone  wire 
was  pressed  upon  it  when  It  was  not  so  In- 
tended. The  wire  burned  in  two  from  the  in- 
tense heat  taken  on  from  the  span  wire,  and 
the  ends  felL  All  of  these  were  things  to  be 
anticipated  and  guarded  against   If  this  was 

■  not  done  to  the  extent  tbat  a  prudent  man 
would  do  it,  tb»e  was  a  failure  of  duty, 
whitA  might  be  a  concurring  cause  of  the  ac- 
cidoit,  making  defra^dant  liable.  Thus  we 
held  that,  where  a  horse  was  caused  to  strug- 
gle and  Injure  his  master  through  getting 
his  foot  through  a  hole  in  a  bridge,  the  d^ect 
in  the  bridge  was  a  proximate  cause,  of  the 
accident 

One  Wagw  was  allowed  to  testify  to  effl- 
dency  of  the  Insulatoi^  used  to  prevent  hot 
^pan  wlrea^  He  was  not  permitted  to  testi- 
fy that  tbey  were  unfit,  but  gave  his  axperl- 
ttoce  in  tlielr  use.  He  said  be  came  in  ctm- 
tect.wiUi  many  hot  span  wires  during  ttm 
fire  yean  that  he  worked  where  sncb  insula- 
tors  were  used  in  Lapeer  and  Port  Huron. 
■Harry  Hoffman,  shown,  we  think,  to  be  ez- 
perlenced  and  an  expert  gave  bis  experience 
and  also  bis  opinion  as  to  the  rffectlvenesa 
of  tbia  Mnd  of  Insnlators,  aa  well  aa  th^ 
tendency  to  fall  Into  disuse  in  places  where 
tmvuaeiy  used.  We  think  that  both  of  these 
witnesses  were  competent  to  give  opinions 
npon  Ibe  efFecttTenesB  of  ttiese  insnlators; 
also,  that  it  was  pn^wr  to  introduce 
the  insulator  or  banger  in  evidence. 

Walker,  a  foreman  of  defendant  vaa 
adted  on  crosS'exBnitaiatlon  if  it  was  not  com- 
mon knowledge  uid  common  talk  anumg  tibe 
defendants  employM  tbat  the  Bptai  wires 
were  diarged.  If  this  was  not  proper  on 
CTOBB^Eamlnatlon,  the  answer  did  not  Injure 
docendant;  fdr  onr  attention  is  not  called  to 
an  admlstioD  tbat  It  waa  so.  It  was  not  im- 
proper to  show  tm  cross-examination  that  he 
may  bare  warned  linemen  against  hot  span 

■  wires.  • 

It  Is  daimed  that  the  damages  were  excess- 
ive. On  motion  for  anewtrtal  tbeyworere- 
dnced  to  1^000,  In  which  plaintiff  acquiesced. 
The  Injury  was  serious,  and  we  think  the 
jndgmmt  should  not  be  reversed  on  this 
gronnd.  ■  - 


Complaint  Is  made  of  ttie  intemperate  dis- 
cussion of  the  case,  but  we  are  not  satisfied 
that  defendant  was  injured  by  what  was 
said.  We  think  it  unnecessary  to .  discuss 
other  questions. 

We  taave  found  no  error,  and  the  judg- 
ment is  affirmed. 


PEOPLE  V.  DECKER. 

(Snpreme  Court  of  Midiigan.  Sept.  19, 1905.) 

llckrses — px.uubkbs — re0uuti0j7 — flbmits 
— Fees. 

Under  Pub.  Acts  1901,  pp.  346  348,  No. 
222,  89  4,  12,  creating  city  boards  of  plumbing 
examiners,  authorized  to  charge  a  fee  of  $2  for 
each  regular  examination  made  by  the  board, 
and  providing  for  the  levy  of  a  tax  to  defray 
expenses  incurred  by  the  boards,  a  city  board 
waa  not  authorized  to  tax  and  collect  a  fee,  the 
amount  of  which  was  dependent  on  the  <X>et  of 
new  plumbing  work  dime  within  the  city,  to  b« 
paid  for  the  services  of  the  board,  aa  a  condi- 
tion precedoit  to  the  issuance  of  a  permit  for 
the  work. 

Error  to  Circuit  Court,  Kent  County; 
Wlllts  B.  Perkins,  Judge. 

William  A.  Decker  waa  convicted  of  con- 
tracting certain  plumbing  work  without  ob- 
taining a  Uc^ise  from  the  board  of  examin- 
ers of  plumbers  in  the  city  of  Grand  Rapids, 
and  he  brings  error.  Reversed. 

Argued  before  McALVAY,  BLAIE,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Bntterfleld  &  Keen^,  for  appellant  Wil- 
liam B.  Brown,  Proa  Atty.,  for  the  People^ 

BLAIR  J.  This  IB  a  criminal  prosecution 
for  violation  of  Act  No.  222,  p.  844,  of  tbe 
Public  Acts  of  1001 ;  the  complaint  charging ; 
"That  heretofore,  to  wit  on  the  lOtb  day 
of  July,  A.  D.  1904,  at  tbe  eify  of  Grand 
Rapids,  in  tbe  conn^  ucoresald,  and  for 
twelve  d:^  last  immediately  prior  thereto^ 
one  vniltam  A.  Decker,  be  being  tben  and 
there  a  reglSterad  mastv  plumber  In  tbe 
city  of  Grand  Rapids  aforesaid,  did  then  and 
there  unlawfully  install  and  put  in  a  part 
of  tbe  plmnUng  and  draining  system  of  a 
building  ot  Otto  Tbnm.  and  upon  tbe  premi- 
ses ot  said  Otto  Tbum,  located  at,  to  wit, 
southwest  comer  of  Ottawa  street  and  Louis 
street,  In  said  city  of  Grand  Rapids,  in  vio- 
lation of  sedlai  4  and  section  98  of  the 
code  of  rules  regulating  plumbing  and  drain- 
age work  in  the  dty  of  Grand  Rapids,  Michi- 
gan, formalated  under  tbe  laws  of  the  state  of 
Miciiigan,  by  tlie  board  of  examine  of 
plumbers  of  said  dty  of  Grand  Rapids,  and 
approved  by  the  local  board  of  healtb  of 
said  city  of  Grand  Rapids,  without  first  hav- 
ing received  a  permit,  issued  by  tbe  chief 
inspector  of  plumbing,  allowing  the  install- 
ing ot  said  plumbing  and  drainage  work  as 
aforesaid,  and  without  fh-st  paying  the  fee. 
or  any  part  of  sncb  fee,  as  provided  in  said 
section  98  and  section  4  for  the  examination, 
and  to  procure  tbe  permit  as  provided  in 
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Bald  section  G3  and  section  4,  and  without 
paying  the  fee  as  provided  in  said  section 
83  in  order  to  procure  a  permit  from  said 
chief  Inspector  of  plumbing  to  allow  said 
William  A.  Decker  to  Install  the  plumbing 
and  draining  system  in  said  bnlldlng  and 
on  said  premises  as  aforesaid;  and  the  said 
William  A.  Decker  did,  at  the  time,  place, 
and  in  the  manner  aforesaid,  install  a  part 
of  ^e  plumbing  and  draining  ^stem  afore- 
said, contrary  to  the  rules  formulated  as 
aforesaid  and  approved  as  aforesaid,  said 
mlea  being  in  full  force  and  effect,  and  regu- 
lating all  plumbing  and  drafuBge  work 
connected  with  the  trade,  calling,  or  business 
of  Journeyman  plumber,  employing  plumber, 
or  ma'Ster  plumber  within  the  city  of  Grand 
Rapids  aforesaid,"  etc  Section  4,  referred 
to  in  the  complaint,  is  as  follows:  "No 
plumbing  or  draining  system,  or  part  thereof, 
shall  be  installed  In  any  building  or  upon 
any  premises  until  plans  and  specifications 
for  such  work  have  been  submitted  to  the 
chief  inspector,  approved  in  writing,  and  a 
permit  issued  by  him  for  installing  the 
same."  Section  98  to  aa  follows:  Tor  the 
Inspection  of  plumbing  In  existence,  as  to  Its 
being  sanitary  or  unsanitary,  and  for  the 
necessary  orders  or  suggestions  to  make  said 
plumbing  sanitary,  there  shall  be  no  fee 
or  charge,  that  work,  of  necessity,  being 
within  the  duties  of  the  health  department; 
but  for  the  examination  and  permit  for  new 
work,  and  for  material  changes  In  work, 
there  shall  be  charged  a  fee  of  two  per  cent 
for  the  flrat  five  hundred  dollars*  worth  of 
work,  and  one  per  cent  for  all  additional 
work  proposed :  Provided,  however,  that  no 
fee  shall  be  less  than  one  dollar;  said 
money  to  be  deposited  with  the  application 
for  a  permit  to  do  the  work,  and  the  amount 
80  collected  to  be  placed  In  the  fund  out  ot 
which  the  plumbing  inqwctor's  salary  is 
paid." 

The  defendant  is  a  mast^  plumber  who 
has  been  examined  and  was  duly  roistered 
under  the  law,  and  by  Its  terntt  authorized 
to  practice  his  business  as  a  plumber.  On 
the  1st  day  of  July,  1904.  he  made  to  the 
board  of  plumbers  of  the  dty  the  following 
application:  "Grand  Rapids,  Mich., July  1, 
1904.  Mr.  H.  N.  Thompson,  Plumbing  Inspects 
OF,  City:  Kindly  issue  permit  to  install 
plumbing  and  sewage  In  block  at  southwest 
comer  of  Ottawa  and  IjOuIs  streets  fen:  Mr. 
Otto  Thorn,  owner.  Woi^  conslats  of  three 
Gonduct  stacks,  one  closet  with  vant  staiA, 
roughing  In  for  three  idoeets,  and  cast- 
iron  sewage  to  amnect  with  tile  sewer 
now  In.  This  work  will  be  started  at  once. 
Respectfully  yours,  William  A.  Decker."  No 
permit  was  Issued  upon  this  application. 
1h»  defendant;  baring  commenced  12ie  work, 
was  served  with  a  notice  that  he  had  Tbh 
lated  the  roles  ot  the  board  In  commencing 
the  work  witboot  first  paying  the  fee  pro* 
Tided  (w  In  the  rules  of  the  board.  The 
fact  that  this  fee  wu  not  paid  was  the 


only  ground  for  refusing  the  permit  No 
claim  is  made  that  the  work  was  Imiffoperly 
performed,  or  that  in  any  req;iect  It  did  not 
conform  to  the  rules  of  the  plumbing  board. 
The  record  shows  that  the  plumbing  Inspects 
or  examined  the  work,  and  no  complaint 
was  ever  made  of  the  manner  in  which  tlie 
work  was  done.  While  the  general  charac- 
*ter  of  the  work  was  shown  by  the  applica- 
'  tion,  the  inspector  was  Informed  that  thore 
was  no  contract  determining  how  the  work 
was  to  be  done,  how  far  the  defendant  was 
to  do  it  or  what  its  material  was  to  be.  It 
was  impossible  that  he  could  have  known 
the  cost  at  the  time  of  the  commencemeDt 
of  the  work.  Tbe  Inspector  himBelf  saya 
that  he  did  not  know  how  much  the  ^penae 
proposed  would  be,  that  the  material  for 
work  of  the  kind  varied  so  much  that  tbe 
application  Itself  would  furnish  no  means 
of  determining  the  expense,  and  that  he 
saw  and  knew  nothing  that  would  liable 
him  to  determine  that  question.  The  whole 
matter  was  under  the  control  of  the  owner 
of  the  block,  under  whose  direction  the  work 
was  to  proceed.  No  determination  of  ttae 
amount  of  fees  was  made  by  the  inspeetoTt 
or  by  any  officer  of  the  board,  nor  could  It 
have  been  made  at  that  time,  and  no  demand 
was  ever  made  for  than  by  tbe  officers.  As 
appears  by  the  report  of  the  plumbing 
department  of  the  city.  Its  only  source  of 
income  was  the  amount  received  toe  per- 
mits. It  also  appears  that,  within  the  sum 
of  fl22.07,  the  amount  received  tcaia  tlieee 
permits  was  suffldoit  to  pay  the  expoiaeft 
of  the  whole  department  indudlng  as  well 
its  public  work,  toe  which  no  compcauntloD 
was  charged,  as  the  vrork  of  looking,  after 
new  buildings  or  alterations. 

On  th«  hearing  no  witnesses  wwe  swoto 
w  the  part  of  the  defense,  and  on  motion  ot 
the  prosecuting  attorney  the  court  directed,  a 
Twdlct  against  the  defendant  of  guilty.  His 
reasons  fbr  doing  this,  as  stated  by  himself, 
appear  in  Us  chaige  as  follows :  "I  do  not 
intend,  in  anything  that  I  may  say  at  this 
time,  to  state  my  own  conviction  upon  this 
question;  but  in  Tlew  of  the  Importance  of 
the  question  Involved,  in  view  of  the  fact 
that  for  a  number  of  years  this  llcease  fee 
has  been  Imposed,  and  that  that  Is  the  «yatem 
now  in  vogue  In  tbe  health  departmeat  In 
this  dty,  that  to  duu^  that  asnstem  vronld. 
donbtiess,  create  jnore  or  leas  of  a  dtotnrb- 
ance  In  the  afTalrs  of  that  board.  I  feel  It  la 
necessary  that  tbe  question  be  finally  and 
definitely  determined  by  the  dedslm  of  the 
court  of  last  resort  And  therefon^  gntie- 
men.  In  order  t2iat  the  question  may  be 
settled,  I  direct  you  to  rmdw  a  nzdlct  ot 
guilty  In  this  case,  and  tbe  cleric  idU  tike 
your  verdict"  The  Inspectw  testified,  wltti 
reference  to  ttae  refosal  to  grant  a  permit  to 
responctont,  as  follows:  "That  applicatlmi 
was  put  In  on  the  Ist  of  July.  It  was  an  tt^ 
plication  to  Install  a  system  of  pInmUng  In 
that  building— to  get  a  permit  for  ttut  pur-  . 
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pose.  Tbat  permit  was  not  given.  The  rea- 
son was,  be  refused  to  pay  the  fees  for  It 
The  fees  are  2  per  cent  op  to  the  first  $500, 
and  1  per  cent  th,ereaftw,  of  the  amount  of 
work  put  la" 

Respondent  contends  that  he  was  tried, 
convicted,  and  sentenced  for  a  violation  of 
the  proTlaiMiB  of  section  No.  90,  above  quot- 
ed, and  not  for  an  Infraction  of  section  No. 
4,  and  tbat  the  provisions  of  sectltHi  9S  as 
to  fees  were  not  within  powers  conferred 
upon  tbe  board  by  the  act  In  question,  and, 
If  tbey  wer^  such  attempted  grant  of  power 
was  unnmstltutlonal  and  of  no  effect 
Counsel  for  the  people  Insist  that  respondent 
could  iHToperly  be  convicted  under  section  08, 
bat  that,  even  if  be  could  not  he  could  cer- 
tainly be  lawfully  convicted  under  section  4 
for  falling  to  file  plans  and  spedflcatlona 
with  the  chief  Inspector  and  procnrlng  his 
written  approval  and  permit  before  proceed- 
ing with  work. 

We  think  it  Clearly  appears,  from  the 
testhnony  of  Inspector  Tlion^sOQ  and  the 
charge  of  the  court  above  quoted,  that  the 
respondent  was  actually  tried  and  convicted 
of  a  vitiation  of  section  OS.  and  we  shall, 
therefore,  consider  the  case  with  reference 
to  that  sectltm  only.  In  our  opinion  the 
statute  does  not  attempt  to  confer  npon 
these  local  boards  authority  to  require  the 
payment  of  the  fees  provided  for  in  section 
83.  On  Hie  contrary,  the  l^slatlve  intent 
is  plainly  manifested  that  such  expenses 
shall  be  borne  by  the  at  large.  Sec- 
tion 12  of  the  statute  in  question  (Pnb. 
Acts  1901,  9,  M8,  1H<K  222)  provides: 
"Each  ot  snch  boards  of  examiners  shall 
have  power  to  ivocnre  suitable  quarters  for 
the  transaction  cf  btatium,  to  provide  the 
necessary  furniture^  books  and  stationery, 
and  to  employ  a  clerk  wliosii  duty  it  shall  be 
to  ke^  ft  detailed  and  accurate  record  of  all 
acts  and  proceedings  of  such  board.  The 
board  of  estimates  and  the  commtm  council 
of  every  dty  in  this  state  shall  annually 
insert  in  their  tax  levy  a  sitfBelent  sum  to 
meet  the  expendltnrea  incurred  under  the 
provisions  of  this  act;  and  all  expenses  In- 
curred by  the  several  boards  of  examiners 
in  tiie  executloa  and  performance  of  the 
duties  imposed  1^  tills  act.  Including  Uie  per 
diem  of  the  board  of  examiners  and  compen< 
satlon  of  the  lnQ>ector  or  inspectors  of 
plumbing  and  drainage  as  fixed  by  the  board, 
commissioner  or  departmait  making  their 
appointments  shall  be  a  charge  on  the  re- 
spective cities,  and  shall  be  audited,  levied, 
collected  and  paid  In  the  same  manner  as 
other  dty  charges  are  audited.  levied,  col* 
lected  and  paid."  SectloD  4  of  the  statute 
provides,  among  other  things,  that  the  boards 
of  examiners  shall  have  power  "to  formulate, 
with  the  approval  of  the  local  board  of 
health  of  the  city  in  which  it  'shall  act,  a 
code  of  rules  regulating  all  plumbing  and 
drainage  work  connected  therewith  In  such 


dl7.  Including  the  proper  materials,  and 
workmanship,  and  from  time  to  time  to  add 
to,  amend  or  alter  the  same;  to  charge  end 
collect  from  each  person  applying  for  ex- 
amination the  sum  of  two  dollars  for  each 
r^ular  examination  made  by  said  board, 
and  all  money  so  collected  shall  be  paid 
over  by  the  board  monthly  to  the  treasurer 
of  such  city  in  which  said  board  shall  be 
appointed."  In  view  of  the  specific  provi- 
sion for  collecting  a  fee  of  $2  for  each  regular 
examination  made  by  the  board,  and  the 
general  provision  for  charging  the  re8[>ective 
dties  with  the  expense  Incurred  under  the 
act  and  necessary  for  carrying  out  Its  pro- 
visions. It  seems  manifest  to  us  that  the 
Legislature  did  not  contemplate  the  fixing 
and  collection  of  fees  by  the  local  boards  to 
pay  for  servlccis  which  it  bad  already  other- 
wise provided  for. 

In  our  view  of  the  case,  it  is  not  necessary 
to  consider  the  important  constitutional 
questions  raised  and  so  ably  presented  in 
their  brleft  and  oral  arguments  by  counsel 
for  the  respective  parties.  Whether  it  was 
within  the  constitutional  powers  of  the 
Legislature  to  authorize  such  a  regulation 
by  these  local  boards  or  not,  it  Is  sufficient 
to  say  that  they  have  not  attempted  to  do  so. 

The  Judgment  is  reversed,  and  the  respond- 
ent dlfldiarged. 


F08TBB  V.  BAST  JORDAN  LITMBBR  00. 
(Supreme  Court  of  Midilgan.  Sept  18,  1909.) 

1.  NSQLIGXRCI— CONTBIBUTOBT  NCOLIOEnCB 
— QUKSnON  FOB  JlTBT. 

Where,  In  a  personal  injury  action,  the 
testimony  as  to  plalntilTB  conduct  was  conflict- 
ing, the  gueetUm  of  eontrUmtory  negligence  was 

for  the  jury. 

2.  RAii,BOADa  —  ManAaniBnT  ox  Tbainb  — 
FBioBTEnina  Hobses. 

A  railroad  company  is  not  liable  for  the 
frightening  of  bones  resaltlng  from  the  ordi- 
nary movement  of  its  trains,  but  is  liable  on 
doing  anything  nnneovsary,  naturally  calculated 
to  frighten  ordinarily  gentle  horses. 

[Ed.  Note.— For  cases  faipolnt  see  vol.  41, 
Cent  Dig.  Railroads,  ||  96£Mm,  1241-1240 
8.  Sake— QiTBSTiOR  fob  Jubt. 

Whether  a  railroad  company,  unnecessarily 
placiiw  its  locomotive  near  to  a  traveled  street 
and  then  allowing  steam  to  escape  ther^rom, 
causing  a  traveler's  horse  to  run  away,  was 
guilty  of  negligence  in  failing  to  learn  of  the 
approach  of  the  traveler,  was  for  the  jury. 

[Ed.  Note.— -For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Railroads.  1  1368.] 

4.  Same. 

Whether  a  railway  company,  placing  its 
locomotive  near  a  traveled  street,  was  guilty  of 
actionable  negligence  in  annecessarily  allowing 
steam  to  escape  from  the  locomotive,  thereby 
frightening  the  horse  of  a  traveler  and  causing 
it  to  run  away,  was  for  the  jury. 
6.  EvioENCE  —  Opinions  —  Exauinatob  of 
Witness. 

Where  the  court,  in  an  action  for  personal 
lurries  occasioned  by  plaintiff's  borse  being 
fngbteoed,  sustained  an  objection  to  a  question 
asked  a  witness  as  to  what  lightened  the  horse. 
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and  stated  tbat  It  might  be  well  to  find  oat  If 
the  witness  knew,  and  the  party  aaking  the 
question  failed  to  lay  the  proper  foundation,  the 
Bustaining  of  the  objection  was  not  error. 

[Ed.  Note. — For  cases  In  point,  see  vol. 
Cent.  Dig.  Erldenee.  gS  2292,  230i] 

e.  Appeal— QtJSSTiONS  Raised  is  SnrrLB- 

MENTAL  BaiXV^-CONalDEBATION. 

Questions  raised  for  the  first  time  In  the 
snpplMnentat  brief  of  the  part?  complaininff  will 
not  be  considered  on  appeaL 

Error  to  Circuit  Court.  CbarleTolx  Cknmtgr ; 
Frederick  W.  Mayne,  Judge. 

Action  by  Frank  A.  Foster  against  the  East 
Jordan  Lumber  Company.  There  was  a 
Judgment  for  plalntUt  and  defmdant  brings 
error.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and  McAL- 
VAY,  BLAIB,  OSTRANDER,  and  HOOKER, 
JJ. 

Dennis  L.  Rogers  (Pratt  &  Davis,  of  coun- 
sel), for  appellant  Alfred  B.  Nicholas  (J. 
Ernest  Converse  and  EL  N.  Clink,  of  coun- 
sel for  appellee, 

BLAIR,  J.  The  plaintiff,  a  physician, 
brongbt  this  action  against  the  defendant,  a 
lumbering  corporation,  to  recover  damages 
for  personal  injories  alleged  to  have  been 
sustained  bj  plaintiff  by  reason  of  tbe  negli- 
gence of  defendant  In  so  managing  a  locomo- 
tive on  its  logging  railroad  as  to  frighten 
plaintiff's  horse  and  cause  blm  to  run  away. 

The  occurrence  took  place  at  defendant's 
railroad  crossing  of  Mill  street  in  the  village 
of  East  Jordan,  in  February,  1901,  when  the 
plaintiff,  accompanied  by  two  ladles,  was 
driving  a  single  horse  attached  to  a  Portland 
cutter.  The  crrasing  is  located  near  tbe  east 
end  of  the  bridge  which  spans  the  south  arm 
of  Vine  Lake  and  connects  the  village  of 
South  Arm  with  tbe  village  of  East  Jordan, 
and  plaintiff  approached  tbe  crossing  along 
this  bridge,  the  east  end  of  which  connects 
with  Mill  street,  forming  a  continuous  high- 
way and  the  main  thoroughfare  between  the 
two  villages.  The  east  shore  of  the  lake  for 
upwards  of  a  mile  in  this  locality  is  used  by 
defendant  as  a  mlllyard  and  piling  ground 
for  logs  and  lumber,  and  as  a  switchyard  for 
its  logging  railroad.  The  lumber  In  the  yard 
was  piled  along  here  In  several  tiers,  run- 
ning up  quite  close  to  the  street  line  at  Mill 
street  so  that  the  plaintiff's  view  to  the  south 
up  defendant's  track  as  he  approached  the 
crossing  was  limited  to  the  street  lines.  At 
the  time  of  the  accident  and  for  about  two 
hours  prior  thereto,  one  of  the  defendant's 
locomotives,  under  steam,  was  standing  at 
a  point  from  30  to  90  feet  south  of  the  cross- 
ing, as  estimated  by  different  witnesses.  The 
snow  was  deep,  and  banked  up  on  either  side, 
leaving  a  narrow  beaten  track  along  the 
street  ' 

Plaintiff  testified  tbat  be  stopped,  looked, 
and  listened  when  on  tbe  bridge  some  60  or 
80  feet  from  the  crossing,  and  again  on  Mill 
street  from  25  to  SO  feet  from  the  crossing, 
and  neither  saw  or  beard  anything  to  indi- 


cate the  proximity  of  the  touumotlve;  that 
when  the  horse's  head  was  10  or  12  feet  from 
the  trade,  he  suddenly  took  fright  and  started 
to  run,  and  about  the  same  time  plaintiff 
heard  the  sound  of  escaping  steam.  **I  heard 
a  rumbling  sonnd  Just  as  the  horse  took 
fright  I  have  heard  a  blower  on  an  engine, 
and  this  sounded  like  the  sound  of  a  blow- 
er." Plaintiff's  horse  became  unmanageable, 
ran.  away,  and  collided  with  the  bunks  on  a 
pair  of  lumber  bob  sleighs,  and  plaintiff  was 
severely  injured.  There  was  evideiice  from 
wlilcb  the  jury  might  properly  find  that  the 
horse  was  roadwlse,  gentle,  and  tractable 
The  Jury  found  a  verdict  for  the  plaintiff, 
and  returned  answers  to  two  special  ques- 
tions submitted  on  behalf  of  defendant  as 
follows:  "(1)  Did  tbe  plaintiff  stop  his 
horse  and  listen  for  the  sound  of  a  locomotlre 
just  before  crossing  the  defendant's  railroad 
I  track?  A,  Yes.  (2)  Could  the plalntifl  hear 
'  tbe  sound  of  the  steam  escaping  from  the 
cylinder  cocks,  safety  valves,  and  whistle  of 
the  locomotive  In  question  at  the  time  he 
stopped  his  horse  and  listened,  just  before 
crossing  defendant's  railroad  trac^?   A.  No." 

The  principal  questions  of  law  for  our  con- 
sideration are  presented  by  assignments  of 
error  7  to  13,  inclusive,  to  the  effect  that  the 
court  erred  In  not  directing  a  verdict  for  de- 
fendant for  tbe  reason  that  the  proofs  show- 
ed that  plaintiff  was  guilty  of  contributory 
negligence  and  defendant  was  not  guilty  of 
any  negligence,  or,  at  least,  of  any  negligence 
which  ftas  tbe  proximate  cause  of  the  Injury. 
The  testimony  was  conflicting  as  to  the  plalnr 
tiff's  management  of  bis  horse  and  his  own 
conduct;  but  if  the  jury  believed  his  testi- 
mony and  that  of  the  ladles  with  him  and 
others  called  by  him,  as  they  evidently  did 
from  their  answers  to  the  special  questions, 
they  could  propprly  find  him  free  from  con- 
tributory negligence,  and  the  court  was  not 
In  error  In  submitting  the  question  to  them. 

The  fundamental  question  in  the  case  Is 
whether,  under  the  evidence,  any  negligence 
was  shown  on  the  part  of  the  defendant 
It  Is  well  settled  that  a  railroad  company 
Is  not  liable  for  the  Mght  of  horses  result- 
ing from  the  ordinary  use,  movement,  or 
situation  of  Its  engines,  cars,  or  trains,  and 
tbat  it  has  a  lawful  right  to  make  all  such 
noises  as  are  necessarily  connected  there- 
with. It  may,  however,  become  liable  If  In 
such  use  of  Its  property  it  does  anything 
unusual  or  unnecessary,  naturally  calculated 
to  frighten  ordinarily  well-broken  and  gentle 
horses.  2  Thompson  on  Nt^ligence,  9  1908; 
Hlnchman  v.  P.  M.  Ry,  Co.  (MIcb.)  99  N.  W. 
277 ;  Geveke  v.  G.  R,  &  I.  Ry.  Co.,  57  Mich., 
589.  24  N.  W.  675;  Dunn  v.  Railroad  Co., 
124  N.  C.  252,  82  S.  B.  711;  Petersburg  R. 
Co.  V.  Hlte,  81  Vs.  707.  In  the  Hlnchman 
Case  tbe  plaintiff  attempted  to  drive  across 
defendant's  highway  crossing  while  the  ten- 
der of  Its  locomoMve  was  someUilng  over 
10  feet  distant  from  the  planking  of  the 
crosslnib  but  still  oa  the  highway.  Jnst  u 
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plalDtlff  sot  to  the  edge  of  the  planking, 
steam  was  emitted  from  the  oiglne,  which 
frightened  the  horse  and  plaintiff  wag  Oi- 
Jured,  Mr  Jnatlce  Carpentw,  dellrerlng  the 
opinion  of  the  court,  said:  "The  evidence 
of  the  plaintiff  did  not  indicate  with  any 
certainty  jnat  what  caused  the  emission 
of  the  steam,  and  defoidants  engineer  tea- 
llfled  positiTely  that  he  did  no  act  to  occa- 
sion Its  emission.  It  altM  appeared  that 
there  was  an  automatic  safety  valve,  through 
which  the  steam  which  frightened  plalntiCTB 
liorse  might  have  been  omitted.  It  Is  the 
contention  of  the  defendant  that  we  are 
bound  to  assume  that  the  emleslon  of  the 
steam  was  through  the  automatic  safety 
ralve^  and  numerous  authorities  are  cited 
to  the  proportion  that  such  ^Isslm  is  not 
negligence^  There  was  testimony  trom  which 
the  jury  n^ht  have  Inferred  that,  though 
the  steam  was  emitted  from  the  automatic 
safety  valve,  Its  emission  could  have  been 
prevented  by  appliances  under  control*  of 
defendant's  engineer,  and  that  defoidant's' 
engineer  oonld  have  foreseen  this  anisslon 
and  have  provided  against  the  conseqnaices 
by  moving  his  engine  farther  from  the  cross- 
ing. From  this  evidence,  we  think  that  the 
Jury  might  infer  n^U^ence."  In  the  case 
flt  bar  there  was  no  automatic  valve,  but 
a  blower,  which  must  be  operated  by  the 
engineer  or  fireman,  and  it  follows,  neces- 
sarily, from  the  decision  in  the  Hlnchman 
Case^  that  the  negligence  of  the  defendant 
would  have  been  properly  submitted  to  the 
jury,. if,  as  In  that  case,  the  englnemen  had 
.been  aware  of  bis  pr^nca 

Is  the  defendant  free  flrom  negllgoKe  in 
this  case,  aa  a  mattor  of  law,  becanu  Its 
servants  were  not  aware  of  plaintiff's  ap- 
proach? In  tlie  case  of  Oevdce  v.  G.  B. 
ft  L  By.  Ca,  snpra,  it  waa  said  that  "it  was 
for  the  jury  to  say  whether,  under  all  the 
circumstances,  It  was  negligence  for  the 
company's  agents  not  to  have  discovered 
the  plaintiff's  team  b^ore,  and  to  allow  the 
steam  to  escape  In  the  manner  it  did  Just 
at  the  time  Uta  plaintiff  was  making  the 
croBsli^.  We  haTs  dlfloorered  nothing  In 
the  record  showing  any  necessity  for  opening 
the  cylinder  cocka  Just  at  that  time."  So 
we  ttdak  it  was  a  question  f6r  the  Jury  in 
the  case  at  bar  whether  the  defaidanf a  em- 
ployes o^ht  not  to  have  contemplated  that 
a  traveler  ml^t  be  near  the  crossing  at  the 
time  the  fireman  put  on  the  blower,  and  to 
haTe  refrained  from  doing  so  unnecessarily. 
Def^dant  had  placed  its  locomotive  so  near 
to  an  Important  and  mnch-traveled  public 
thoroqshfare  that  the  putting  an  of  the  blow- 
er was  likely  to  frighten  any  horse  that 
ml^t  be  near  the  track,  and  was  bound  to 
know  Uiat  a  horse  might  onne  upon  the 
crossing  at  any  time.  It  had  so  placed  tiie 
locomotive  that  !t  waa  entirely  concraled 
from  a  traveler  coming  from  the  west,  and 
had  left  it  there  under  steam  for  two  hours 
prior  to  the  accident;  and  it  waa  opm  to 


the  jury  to  find  from  the  evidence  that  it 
was  DOt  necessary  to  have  placed  the  engine 
at  this  particular  point  so  near  the  Iilgh- 
way.  but  that  it  might  have  been  stationed 
much  farther  away.  There  was  also  evi- 
dence that  the  use  of  the  blower  was  en- 
tirely tumecessary.  The  engineer  was  ab- 
sent at  the  time  of  the  accident,  having, 
left  the  engine  In  charge  et  the  flronan. 
He  teatlfled:  "Q.  When  the  engine  is  fired 
op,  what  Is  costonlaiT  to  be  done  with  the 
blown?  A.  Aftw  your  steam  is  up,  you 
have  no  use  for  the  blower.  Q.  Was  the 
steam  up  when  you  left  the  engine?  A. 
Yes,  air."  Aa  to  whether  the  blower  was 
in  use  at  tile  time  of  the  accident  was  a 
auestloa  of  fact  for  the  Jury.  Ohester 
Thompson,  a  witness  of  the  accident,  testi- 
fied that  he  saw  the  fireman  "turn  the  blow- 
er on  a  rery  ahmrt  time  before  I  saw  the 
doctor."  and  that  he  first  saw  tita  doctor 
after  the  horse  began  to  run  away.  Plain- 
tiff testified  that  he  had  heard  a  blower  on 
an  engine,  "and  this  sounded  like  a  blower." 
The  fireman  testlQed  that  the  blower  was 
not  on.  If  the  blower  was  on  at  the  time 
of  the  accident,  it  must  have  been  put  on 
during  the  absence  of  the  engineer,  and.  ac- 
cording to  hlB  testimony,  uunecessarily.  The 
placing  of  the  engine  so  near  the  highway, 
and  leaving  It  there  so  Icmg  behind  the  lum- 
ber piled  by  defendant  on  Its  own  premises, 
and  the  unnecessary  use  of  the  blower,  made 
it  proper  for  the  court  to  submit  the  ques- 
tion of  defendant's  n^Ugence  to  the  Jury. 

The  contention  that  the  allied  n^Ilgence 
of  the  defendant  was  not  the  proximate 
cause  of  the  Injuries  is  disposed  of  by  the 
case  of  Hlnchman  r.  Railway  Co.,  supra. 

Defendant's  counsel  further  Insist  that  the 
court  erred  In  sustaining  the  objection  of 
plalntlirs  counsel  to  the  following  question 
to  the  witness  Nelson  Shaw:  "Q.  What,  In 
yom:  opinion,  did  that  horse  of  Dr.  Foster's 
get  frightened  at?"  Mr.  Shaw  saw  plaintiff 
when  he  was  on  the  bridge,  and  it  was  with 
his  lumber  sleigh  that  plalntlfTs  cutter  col- 
lided. He  stopped  his  team  some  40  or  SO 
feet  east  of  the  crossing  to  wait  for 
plaintiff  to  pass  him.  Upon  the  propoond- 
ing  of  this  question  the  following  occurr- 
ed: "Mr.  Clink:  We  object  to  that  as  in- 
competent and  calling  for  a  conclusion. 
Court:  I  don't  know  as  a  man  looking  at 
that  distance  could  testi^.  (Objection  sq»> 
talned.  Exception  for  defendant)  Court: 
It  m^t  be  well  to  find  out,  possibly,  if  be 
knew.  Q.  Where  did  the  horse  commence 
to  shy  towards  your  sleighs?  A.  About  the 
time,  I  think,  he  came  even  with  my  horses' 
heads.  Q.  How  far  were  your  btwsea'  heads 
from  the  railroad  track,  In  your  Judgment? 
A.  Dcm't  know  how  far,  possibly  40  w  CO 
feet"  In  Gevdte  t.  Ballway  Oo.,  aniwa.  It 
was  held  competoit  for  the  plaintiff's  hua- 
band  "to  give  his  <9inion  aa  to  what  fright- 
ened the  team.  He  was  driving  them  at  the 
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time,  and  his  attention  was  directed  to  tiie 
surronndingB,  and  his  obserratlCHi  muat  baTe 
enabled  him  to  fonn  some  Judgment." 
In  McCuUough  T.  Railway  Co.,  101  Mich., 
234,  69  N.  W.  618,  the'  question  was  again 
before  the  court,  and  Mr.  Justice  Hookw, 
deUvering  the  opinion,  aald:  "Defendant 
complains  that  the  plaintiff's  husband  was 
permitted  to  testify  that  the  horse  was  fright- 
ened by  the  train,  upon  the  ground  that  the 
question  was  for  the  Jury  and  that  the  erl- 
CsDce  Involved  a  conclusion.  In  Geveke  t. 
Railroad  Co..  67  Mich.  689.  24  N.  W.  675, 
such  evidence  was  held  competrat,  where 
the  boreea  were  Immediately  In  front  of  a 
locmnotlve  when  the  engineer  allowed  ateam 
to  escape  fnnn  its  t^llnd^ ;  and  In  thla  case, 
the  other  evldoice  clearly  diowa  the  cause 
of  the  fri^  «f  tiie  taorae,  and  ttie  opinion 
of  the  wltneaa.  If  admissible,  worked  no  In- 
Jury  to  the  defbodant**  If  the  teatlmony  of 
the  driver  as  to  the  cause  of  the  fright  Is 
admissible,  tbe  testimony  of  any  other  wit- 
ness of  the  entire  transaction  mnst  be  eQnal- 
ly  admissible,  after  sbowliv  liuit  his  knowl- 
edge of  the  snrroimdlngB  Is  snfltelent  to 
warrant  hlxn  In  apresslng  an  <9inl<«L 
In  the  case  at  bar.  after  overmling  the  ob- 
jection, the  court  said  to  conns^:  "It  ml^t 
be  well  to  And  out  possibly.  If  be  knew." 
Wo  think  this  warn  an  intlmatkm  to  connael 
that  the  court  would  hold  tlw  qne8ti<m  open 
for  him  to  test  the  witness*  knowledge, 
since  it  did  not  aiqwar  to  the  court  to  be 
shown  that  the  witness  could  state  what  the 
cause  was.  The  substance  of  the  entire  tes- 
timony of  the  witness  as  to  the  action  of  the 
horse,  bearing  upon  the  question  put  to  him. 
was  as  follows;  "X  got  down  there,  and 
noticed  a  horse  coming  across  the  bridge. 
They  came  lively  as  th^  came  on,  and  I  see 
It  was  Dr.  Foster  and  two  young  ladies  sit- 
ting In  the  cutter  coming,  coming  along  at 
quite  a  good  gait,  and  I  see  we  were  going 
to  come  on  the  bridge  at  one  time.  I  shear- 
ed off  to  the  right,  and  thought  I  would  give 
him  his  part  of  the  road.  His  horse,  as  he 
went  to  go  by  mine,  shied,  I  think,  and  struck 
the  end  of  the  btmk  on  the  left-hand  side  of 
the  bunks — on  the  nigh  side  of  the  slelgha 
I  think  he  struck  my  back  bunk  with  his 
cutter,  and  his  horse  broke  loose  and  yanked 
him  over  ttie  dashboard,  and  be  laid  there 
on  the  ground  for  a  minute.  I  saw  the  horse 
coming  over  the  bridge;  do  not  know  as  I 
could  tell  bow  fast  It  was  a  good  lively 
gait  Horse  bad  a  nice  driving  appear- 
ance— ^head  up  and  traveling  right  almg. 
Q.  Did  he  come  to  a  stop  before  be  got  to 
that  railroad  track?  A.  Not  that  time  I 
see  him  until  he  hit  my  sleigh.  That  40  or 
50  feet  was  towards  Mr.  Palmlter's,  and 
borse  continued  about  the  same  gait  until 
he  struck  my  sleighs;  if  anything,  a  little 
faster  from  the  time  I  saw  blm  until  he  hit 
my  sleigh.  I  was  in  a  position  that  I  could 
see  him  plainly,- and  the  horse  was  trotting 


all  the  time  until  he  strw^  my  sltig^ 
When  I  first  saw  the  horse  on  the  bi-Mge^ 
he  wasn't  far  from  the  middle  of  the  draw. 
The  horse  wasn't  running  when  be  struck 
my  sleigh."  It  does  not  ai^>ear  dearly  from 
this  testimony  that  the  horse  was  frightened 
at  all,  certainly  not  till  be  went  to  go  by 
he  witness*  team;  and  defendant's  counsel, 
'not  having  seen  fit.  after  the  Intlmatim  ot 
the  court,  to  supply  a  pn^r  foundation  tar 
the  question,  the  ruling  was  not  erroneons. 

There  are  sev^al  points  argued  In  de- 
f^danfs  supplemental  brief  relative  to 
the  declaration  and  proofs  whldb  we  do 
not  consider,  for  the  reason  that  they  are 
raised  for  the  first  time  in  that  brl^.  We 
have  considered  the  other  assIgnmentB  of 
error  not  covered  by  what  has  alrea^  been 
said,  but  do  not  find  the  allegatkms  sustain- 
ed; and  the  Judgmoit  is  affirmed. 


BOTSrOBD  V.  BURR  et  aL 
(Snpreme  Goort  of  Michigan.   Sept  20,  190^) 

1.  Tbusts  —  Pabox,  Tnusra  —  Etiduicb— In- 

STBUOTIOHS. 
Where,  on  the  issue  of  the  ezisteace  of  a 
parol  trust,  the  declaration  of  the  trust  was 
establi^ed  by  a  single  witness,  contradicted  by 
all  the  circnmatances  snrroonding  the  transac- 
tion, an  instruction  that  the  evidence  showing 
the  trust  was  given  for  the  moot  part  by  the 
witness,  that  the  declaration  of  trust  U  anyt 
was  made  to  falm,  and  that  It  was  from  his  evi- 
dence and  the  surrounding  drcomstancea  that 
a  trust  mast  be  found,  was  misleading,  as  caus- 
ing the  jury  to  infer  that  there  were  clrcum- 
stances  sustiUninff  the  testimony  of  the  witness 

2.  Same  —  BvioKircK  —  ADiasBiBzzjTr  as 
Against  BBiranciABT. 

On  the  issue  of  the  existence  of  a  parol 
trust  in  favor  of  plaintiff,  a  petition  filed  by 
plaintiff  In  the  probate  court  praying  for  the 
delivery  to  her  of  the  alleged  trust  property,  and 
alleging  that  the  deceased  declarant  of  the  trust 
bad  promised  to  deliver  the  proper^  to  plain- 
tiff, but  was  prevented  from  so  doing  by  reason 
of  the  declarant's  Illness  and  death,  Is  evidence 
against  plaintiff,  as  showing  an  executory  agxee- 
ment  without  consideration  and  void. 
8.  Sahb— EviDSNCS— SfTFFicnnor. 

On  the  issue  of  the  existence  of  a  parol 
trust  the  evidence  showed  that  the  donor  had  de- 
clared that  she  thought  of  letting  plaintiff  take 
the  property,  but  that  she  had  kept  it  on  ac- 
count of  collecting  the  Interest  and  had  stated 
to  a  witness  that  if  anything  happened  to  her, 
the  witness  should  see  to  it  that  plaintiff  ob- 
tained the  property  as  it  belonged  to  her,  and 
that  the  donor  retained  possession  of  the  prop- 
erty until  her  death.  Held  not  to  establish  an  ex- 
ecuted trust  essential  to  enable  plaintiff  to  main- 
tain an  action  at  law  to  recover  the  alleged  trust 
property. 

[Ed.  Note. — ^For  eases  In  point  sea  vcd.  47, 
Cant  Dig.  Trustfl.  If  12.  17,  SS,  68.1 

Error  to  Circuit  Court  Kent  Oonnty;  Al- 
fred Wolcott  Judge. 

Action  by  Mary  L.  Botaford  against  John 
F.  Botaford  and  another,  executors  of  Sarah 
C.  Turner,  deceased.  Thwe  was  a  Judgment 
for  plaintiff,  and  Heloi  M.  Burr  and  others 
Intervened,  and  the  Interreneni  bring  wror. 
Reversed. 
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Thifl  is  an  action  of  replevin  for  two  proit^ 
Isaory  notes  executed  by  plaintiff  to  tbe  Ae- 
ceased.  Sarata  C  Turner,  and  certain  certifl- 
catee  of  stock  aasigned  therewltb  as  col- 
lateral security.  One  note  Is  dated  June  IS, 
1893.  and  'tbe  otlier  September  1.  1893.  and 
they  are  for  $S00  eacb.  Mrs.  Tnmer  died 
December  16,  1901,  The  notes  and  securi- 
ties collateral  thereto  were  fbnnd,  with  her 
papers  and  other  evidences  of  debt,  in  a  box 
under  lock  and  key.  The  box,  its  contenta, 
and  the  key  were  under  her  exdtislve  con- 
trol, and  the  key  was  on  her  person  when 
she  became  unconscious,  Just  before  death. 
She  had  no  children.  She  left  a  will  bequeath- 
ing various  soma  to  some  of  her  relatlvei^ 
including  the  plaintiff,  to  whom  she  bequeath- 
ed, with  four  other  relatives,  $3,000  each. 
The  will  was  executed  In  June,  1900.  For 
other  provisions  of  the  will,  see  Turner  v. 
Burr  (decided  July  21,  1905)  104  N.  W.  879. 
She  left  an  estate  of  about  $60,000,  consist- 
ing of  about  half  of  houses  and  lota  In  the 
city  of  Grand  Rapids,  and  half  in  securities 
of  various  kinds.  She  was  a  shrewd,  care- 
ful, and  experienced  business  woman.  The 
defendant  Botsford  Is  the  husband  of  plain- 
tiff. The  executors  inventoried  these,  notes 
as  a  part  of  the  estate.  Plalntlfl  made  a 
demand  of  the  defendants'  executors  for  them, 
and,  Txpoa  refusal  to  deliver  them  to  her,  she 
on  August  8,  1902,  presented  a  sworn  peti- 
tion to  the  probate  court  of  the  county  of 
Kent,  asking  for  the  surrender  of  these  notes 
and  securities  collateral  thereto.  Her 
grounds  for  asserting  title  thereto  are  there 
stated  as  follows:  "Your  petitioner  further 
represents  that  during  the  lifetime  of  the 
■aid  Sarah  G.  Turner,  and  a  short  time — that 
is  to  say.  about  80  days — before  her  death, 
■be,  the  said  Sarah  C.  Turner,  in  considera- 
tion of  the  natural  love  and  affection  which 
she  entertained  for  your  petitioner,  presented 
to  your  petitioner  the  said  principal  sum  of 
$1,000,  represented  by  the  said  notes,  and 
the  said  notes,  and  promised  that  ahe  would 
deliver  the  same  to  her,  and  was  only  pre- 
vented from  making  such  delivery  by  the 
distance  at  which  your  petitioner  resided 
from  her,  and  the  unforeseen  sudden  attack 
of  disease  which  deprived  h^  of  her  facul- 
ties some  days  previous  to  ber  death,  and 
that  previous  to  such  attack  it  was  distinct- 
ly understood  and  agreed  by  and  betwera 
the  said  Sarah  C.  Turner,  In  her  lifetime, 
and  when  in  full  possession  of  ber  facnlties. 
and  your  petitioner,  that  said  notes  and  the 
•aid  securities  should  be  returned  to  your 
petitioner,  and  should  not  be  considered  as 
assets  of  the  estate  of  the  aaid  Sarah  O.  Turn- 
er, and  that  your  petitioner  should  not  pay 
the  same."  To  this  petition  answer  by  de- 
fendant Bradfield,  as  executor,  was  duly 
filed  denying  the  material  facts  therein  ', 
stated.  The  probate  coiurt  denied  the  relief  j 
asked  fbr,  upon  the  ground  that  the  court  j 
had  no  Jnrladlctioii  to  grant  the  grayer  of  1 


the  petitioner.  Thereupon  she  instituted  this 
suit 

The  sole  testimony  to  sustain  plaintiff's 
claim  is  that  of  one  witness,  Charles  M. 
Turner,  who  had  lived  with  ber  for  about  a 
year,  under  drcnmatances  detailed  in  Turner 
V.  Burr  (Mich.)  101  N.W.  622.  She  had  never 
known  him  until  he  came  to  live  with  ber 
under  circumstances  detailed  in  that  case. 
Mr.  Turner's  testimony,  which  alone  serves 
as  a  foundation  for  the  verdict  of  the  Jury  In 
thia  case,  Is  as  follows :  "Q.  I  show  you  the 
note,  and  security  attached,  and  ask  you  If 
you  ever  saw  those  before?  A.  Yes.  I  saw 
them  In  the  aft^noon  of  December  4tlL  My 
aunt,  after  we  talked  awhile,  got  the  tin  box 
she  kept  her  notes  and  mortgages  in,  the 
same  day  I  returned,  and  after  looking  for 
other  papers  she  took  out  these  notes  and 
securities — I  had  seen  them  a  number  of 
times  before — and  she  told  me  that  Mrs.  Bots- 
ford was  over  Just  before  Thanksgiving,  and 
she  thought  of  letting  Mrs.  Botsford  take 
the  notes  and  mortgages  home  with  ber,  but 
I  she  had  kept  them  on  account  of  collecting 
the  interest,  and  told  me  that  she  wanted 
Mrs.  Botsford  to  have  them,  and  that  she 
wanted  me  to  s^e,  in  case  anything  happen- 
ed to  her.  that  Mrs.  Botsford  got  them,  as 
they  belonged  to  Mrs.  Botsford,  and  put  them 
back  In  the  box."  Under  a  question  so.  lead- 
ing as  to  be  objectionable,  and  to  which 
objection  was  duly  made  for  that  reason,  the 
witness  teetlfled  that  Mrs.  Turner  said  "she 
did  not  want  them  [the  notes]  to  go  Into  her 
estate,  as  they  did  not  belong  to  ber ;  that 
she  was  only  holding  them  for  the  interest, 
and  that  they  belonged  to  Mrs.  Botsford." 
After  the  Jury  were  sworn,  counsel  for  de- 
ffflidants  asked  counsel  for  plaintiff  whether 
he  claims  "this  Is  a  gift  inter  vivos,  or  a  gift 
causa  mortis?  Mr.  Albers:  If  anything,  it 
Is  a  gift  causa  mortis."  No  claim  appears 
to  be  made  that  there  was  a  gift  Inter  vivos, 
and  the  court  directed  the  Jury  that  there 
was  no  gift  causa  mortis,  but  submitted  the 
question  to  the  Jury  whether  there  was  a 
trust  created  by  parol,  and  whether  Mrs. 
Turner  held  these  notes  and  the  securities 
collateral  thereto  as  trustee  for  the  plaintiff. 
The  Jury  returned  a  verdict  for  the  plaintiff. 
Argued  before  CARPENTER,  GRANT, 
BLAIR,  MONTGOMERY,  and  OSTRANDER, 
33. 

Frank  U  Oarpoitw,  tor  appellantiL  Mynn 
H.  Walker,  tor  appellea 

GRANT,  J.  (after  stating  the  facts).  The 
court  Instructed  the  Jury  that:  "The  evi- 
dence In  relaticm  to  the  declaration  of  trust 
is  given  for  the  most  part  by  Mr.  Turner. 
The  declaration  of  trnst,  If  one  was  made  by 
Mra.  Turner  In  ber  lifetime,  was  made  to 
him ;  and  it  Is  from  his  evidence,  and  all  the 
surrounding  drcnmatances,  that  you  must 
find  a  dedaration  of  trust"  The  above  lustroc- 
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tlon  left  the  Jnry  to  Infer  that  there  were 
(•Ircumstances  to  sustalD  the  teatlmoDj  of  Mr. 
Tnmer,  and  to  show  that  Mrs.  Turner  held 
the  notes  and  securities  In  trust  for  plain- 
tiff. In  fact,  there  were  no  such  drcum- 
staocea.  On  the  contrary,  all  the  clrcum- 
stancee  refuted  any  theory  of  a  gift  or  trust 
Mrs.  Tomer  retained  during  her  lifetime  the 
absolute  and  exclusive  control  of  the  notes, 
and  regularly  collected  the  Interest  thereon. 
They  were  kept  with  her  other  securities  and 
evidences  of  property.  Plaintlfr  lived  In  Fort 
Huron,  Mich.,  and  Mrs.  Turner  In  Grand  Rap- 
Ids.  Plaintiff  visited  b^,  and  made  a  visit 
at  about  the  time  she  alleges  the  promise 
was  made  to  deliver  them  to  her.  Many  let- 
ters passed  between  them,  and  In  no  one  did 
Mrs.  Turner  refer  to  any  intention  to  for- 
give plaintiff  the  debt  Plaintiff  was  not 
related  to  her  by  Mood,  yet  in  her  will  she 
placed  her  upon  the  same  basis  with  her 
blood  relatives.  It  is  to  be  presumed  that 
Mrs.  Turner,  a  person  of  long  and  great  busi- 
ness experience,  knew  what  was  essential  to 
transfer  title  to  her  property,  both  real  and 
pOTBona).  Her  will  made  no  mention  of 
these  notes.  She  made  a  handsome  bequest 
to  plaintiff  In  her  will.  She  made  no  men- 
Uiya  of  the  matter  to  ber  close  friend,  neigh- 
bor, and  executor.  Dr.  Bradfleld,  or  to  any 
other  of  her  friends.  Sbe  made  no  Indorse- 
ment npon  the  notes.  Sbe  did  not  need  the 
Interest  for  stvport  All  her  acts  and 
condnct,  from  tbe  time  the  notes  were  given 
to  tbe  time  of  her  death,  were  consistent  cmly 
wttb  bar  absolute  ownership.  If  there  was 
any  question  for  the  jury,  th^  should  have 
been  Instructed  that  Ur.  Tumer'e  teetlmcmy 
constltated  tbe  sole  evidence  tending  to  ans- 
taln  the  plalntUTs  claim,  and  that  all  the 
drcnmatances  were  In  direct  bostlUty  to  the 
claim. 

The  plaintiff's  petition  to  the  probate  court 
for  an  order  that  these  securities  be  delivered 
UP  to  her  by  tbe  executors  cannot  be  used  ai 
evidence  In  her  favor,  but  may  be  used  aa 
evidence  against  ber.  Sbe  there  stated  her 
claim,  and  it  was  put  In  writing  by  her  at- 
torney. That  petition  does  not  state  a  gift 
causa  mortis  or  Inter  vivos,  or  show  a  trust 
It  shows  only  a  pramise  to  deliver  the  notes 
to  her,  which  It  is  alleged  Mrs.  Turner  was 
prevented  from  doing  by  the  distance  between 
them  and  an  unforeseen  attack  of  disease, 
and  states  that  It  was  undentood  and  agreed 
that  the  said  notes  and  securities  should  be 
returned  to  the  plaintiff.  The  petition  shows 
only  a  promise  or  an  executory  agreement 
without  consIderatlcHi  and  wholly  void.  It 
Is  but  just  that  she  should  be  bonnd  by  the 
record  she  thus  deliberately  mada  Under 
the  rulings  of  tbe  court  and  the  admission 
of  counsel,  there  was  no  gift  and  plaintiff 
now  eeelis  to  maintain  her  title  to  these  notes 
upon  the  ground  that  there  was  an  executed 
tnut,  whl(^  if  sustained,  must  be  based 
upon  the  statements  which  tbe  witness 


Charles  M.  Tnmer  testifled  she  made  to  him. 
This  court  said  (Hamilton  v.  Hall's  Estate, 
111  mdL  296,  69  N.  W.  486) :  "It  [the  dec- 
laration of  trust]  must  be  such  that  from 
tbe  time  it  is  made,  the  beneficiary  has  an 
enforceable  equitable  intvest  in  the  property, 
contingent  upon  nothing  except  the  terms 
Imposed  by  the  terms  of  the  declaration  of 
the  trust  Itself,"  If  Mrs.  Turner  in  her  life- 
time had  declared  'her  Intention  to  sell  and 
transfer  these  notes,  could  plaintiff  have 
maintained  an  injunction  to  restrain  such  ac- 
tion, or,  if  she  had  actually  sold  them,  could 
plaintiff  have  maintained  trover  against  her 
for  their  value,  <hi  the  strength  of  the  testi- 
mony of  Mr.  Charles  M.  Turner?  Wbat  con- 
sideration could  she  have  shown  for  the 
transaction?  There  was  no  act  or  writing  on 
the  part  of  the  deceased  to  Indicate  that  ebe 
Intended  to  part  with  her  property.  The  dec- 
laration on  her  part  that  these  notes  be- 
longed to  the  plaintiff,  and  that  when  she  was 
dead  she  wanted  them  surrendered  to  plain- 
tiff and  not  made  a  part  of  hv  ^tate,  would 
not  have  been  sufficient  to  pass  UUe  or  give 
her  any  equlteble  enforceable  interest  It 
may  have. been  the  intention  of  Mrs.  Turner 
to  forgive  plaintiff  the  debt  npon  her  death. 
It  Is  very  probable  that  sbe  concluded  to  give 
her  more  than  this  debt  and  place  her  on 
the  same  basis  with  ber  blood  relatives  by 
ber  will,  which  she  did.  and  that  she  there- 
fore left  these  notes  as  a  part  of  her  estate. 
However  this  may  be,  there  is  nothing  In  the 
record  to  show  an  executed  trust,  such  as  la 
essential  to  maintain  a  suit  at  law.  The 
case  Is  ruled  in  principle  by  Trembly  v.  Kler- 
ay  et  al.  (Mich.)  102  N.  W.  638;  Trombly 
V.  Klersy  (Mich.)  104  N.  W.  419 ;  Clay  t. 
Layton,  134  Mich.  317,  96  N.  W.  46a  The 
court  should  have  directed  a  verdict  for  the 
defendant 

Judgmttit  reversed,  and  new  trial  ordered. 


E83BZ  et  al.  v.  ESSEX  et  aL 
(Supreme  Court  of  HlcUgaa.  Sept  19^  19(K.) 

1.  CoBFoa^Tions— Saia  or  Uetubued  Stock 

—V  ALIO  ITT. 

A  sale  of  the  untssned  stock  of  a  corpora- 
tion at  a  grossly  inadequate  som  to  enable  some 
stockholders  to  obtain  control  of  the  corporation 
of  which  facts  the  buyer  bad  notice.  Is  void  aa 
against  dissenting  stoodioldm. 

[Ed.  Note.— For  cases  in  nolnt  sea  voL  12, 
Ont  Dig.  Corporations,  |  M4.1 

2.  Same— Stock  SnBscaiPxroN— TaANsraa  ov 
PaoPEBTT  IN  Payment— DuTT  to  AcconNT. 

A  stockholder,  who  paid  for  his  stock  by 
taming  Into  the  ooriioratlon  certain  patents, 
will  be  required  to  account  for  a  credit  la  his 
account  on  the  books  of  the  corporation  for  a 
transfer  to  It  of  certain  patents  allowed  for  at 
the  time  of  the  parchase  of  the  stock. 
8.  Sauk PATMKifT  of  Stock  — OBsnm — 
Waqu  Dub  a  Thibd  Pbbson. 

A  stockholder,  when  acqolrtng  hi*  stock, 
took  credit  for  a  specified  sum  due  a  third  per- 
son for  wages,  who  sued  the  conwration  there- 
for, ifeltf  that,  pending  the  actfon,  it  was  not 
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•rror  to  dismiss  without  prejudice  a  bill  hj  the 
oorporaUon  egaliut  the  stockholder  to  reeorer 
the  amoiint  of  the  credit. 

Appeal  from  Circuit  Court,  Wayne  Coont;* 
Id  Chancery ;  Joseph  W.  DonoTan,  Jiidg& 

Suit  by  George  B.  Besez  and  others  against 
John  H.  Bssex  and  others,  in  which  defend- 
ant G.  B.  Baeex  Brass  Company  filed  a  cross- 
bllL  From  a  decree  granting  the  reli^  pray-, 
ed  for  In  the  original  bill,  and  dlamlsrtng  the 
crosa-biU,  defoidants  ap[>eaL  Decree  for 
complainant  on  original  bill  affirmed,  and 
decree  dlamiaglng  the  croes-bill  reverBcd. 

Arsaed  before  CAKPENTEIB,  McALVAT, 
QRA14T.  HONTOOMSaX,  and  HOOKBR. 
JJ. 

Qray  *  Oray,  for  complainants.  Lo^e, 
rTrevcHT  ft  Brown,  for  defendants  John  H. 
Essex  and  otberSL  Corliss,  Leete  ft  Jo»- 
lyn,  for  defendant  La  Flamb^. 

MONTGOMERY,  J.  The  G.  B.  Essex 
Brass  Company  was  organized  in  1900.  It 
was  originally  Intended  to  organize  with  capi- 
tal of  $46,000,  of  which  one-half  was  to  be 
subscribed  and  paid  in.  The  subscription  of 
tbe  complainant  George  B.  Essex  was  to  be 
paid  by  turning  In  to  the  company  certain 
patents  at  a  price  of  $7,500.  It  was  found 
on  investigation  that  as  the  law  then  stood 
the  entire  capital  stock  must  be  subscribed. 
Each  of  tbe  subscribers  doubled  his  subscrip- 
tion, but  when  the  stock  was  issued  there  was 
in  fact  Issued  to  each  subscriber  one-half  of 
the  stock  subscribed  by  him  as  full  paid  stock. 
Tbe  remaining  one-half  of  the  shores  were 
not  issued.  The  business  of  the  company 
was  from  the  first  prosperous,  so  that  In  May, 
1904,  while  DO  dividends  had  been  paid  the 
earnings  had  amounted  to  more  than  $27,000, 
and  the  book  value  of  the  stock  was  some- 
thing more  than  $22  per  share.  Allowing  for 
depreciations,  the  stock  was  apparently 
worth  nearly  If  not  twice  double  its  par  value. 
At  this  time  there  was  friction  in  the  board 
of  directora.  Complainant  O.  6.  Essex  was 
treasurer  and  general  manager,  the  defend- 
ant J.  H.  Essex  was  president  snd  the  de- 
fendant Mitchell  secretary.  Tbe  three  con- 
stituted tbe  board.  It  was  suggested  that 
a  lot  adjoining  the  company's  plant  be  pur- 
chased for  the  purpose  of  building  a  foundry 
thereon.  Complainant  G.  B.  Essex  was  at 
first  opposed  to  paying  for  the  purchase  of 
this  lot,  and  ass«ted  arbitrarily  that  be 
would  not  honor  a  check  for  the  same.  Later 
on,  however,  after  defendants  Essex  and 
Mltch^l  bad  opened  notations  for  a  sale  of 
•todc  to  La  E^amboy,  complainant  G.  B-  Es- 
sex offered  to  pay  for  the  lot  if  purchased. 
On  May  81st  the  defendants  Essex  and  Mitch- 
ell negotiated  a  sale  of  626  shares  of  the , 
unissued  stock  to  defendant  La  Flamboy  at 
par.  This  bill  Is  filed  by  ^e  other  stock- 
holders to  set  aside  this  sale  as  made  In  fraud 
of  their  rights.  It  Is  complainants'  theory 
tliAt  this  unlMaea  itocflc  la  to  be  treated  as  a 


new  issue  of  stock,  authorized  by  an  Increase 
of  the  capital  stock,  and  that,  within  the 
principle  of  Hammond  v.  Edison  Illuminating 
Company,  131  Mich.  79,  90  N.  W.  1040,  100 
Am.  St  Rep.  682,  the  then  jmsent  holders 
of  stock  were  entitled  to  have  assigned  to 
them  tot  purchase  at  par  their  just  propor- 
tion of  the  new  shares.  It  is  further  charged 
that  the  Issue  of  these  shares  at  the  inade- 
quate price  received  was  not  for  tbe  purpose 
of  raising  needed  funds,  but  was  in  reality 
for  the  purpose  of  placing  this  stock  In  the 
friendly  hands  of  one  who  would  continue 
the  authority  of  the  defendants  Essex  and 
Mitchell  In  the  management  of  the  corpora- 
ticm,  and  that  this  purpose  was  understood 
and  assented  to  by  the  defendant  La  Flam- 
boy. 

The  defendants  contend  that  the  purchase 
by  La  Flamboy  was  In  good  faith,  that  the 
stock  is  not  to  be  treated  like  a  new  Issue, 
but  as  treasury  stock,  and  that  as  such  it 
might  lawfully  be  sold  to  any  one  who  might 
choose  to  buy  it  We  find  it  unnecessary  to 
decide  whether  In  any  circumstances  this 
stock  might  In  good  faith  and  In  the  interests 
of  all  the  stockholders  have  been  Issued  at 
a  fair  price  by  the  directors  without  first 
offering  the  stodc  to  the  then  shareholders. 
We  are  satisfied  that  the  controlling  purpose 
of  this  sale  to  La  Flambt^  was,  not  to  re- 
plenish tbe  treasury  nor  raise  money  to  buy 
the  lot  in  queatlm,  but  was  to  raaUe  the  de- 
fendants to  Increase  their  voting  power  snfil- 
ciently  to  glva  control  of  tbe  corporatitm  to 
themselvei  and  Ea  Flambiv*  with  the  ex- 
pressed object  ot  cmtinning  thonselves  as 
directors.  La  Flamboy  understood  and  as- 
sented to  this.  We  are  also  convinced  that 
the  anxiety  to  effectuate  this  purpose  led  to^ 
a  sale  ot  this  ttxxk  at  a  grossly  Inadequate' 
price.  A  sale  induced  tqr  sodi  motives  and 
woriclng  an  injmy  to  the  other  stodcholders 
ought  not  to  be  permitted  to  stand.  Way  v. 
Grease  Company.  60  N.  J.  Eq.  263,  47  Atl.  44. 

It  is  contended  that  defendant  La  Flamboy 
purchased  In  good  faith,  and  that  the  remedy. 
If  any  exists.  Is  by  an  action  against  the  di- 
rectors. We  are  satisfied  that  there  were 
abundant  facts  known  to  La  Flnmboy  to  put 
him  on  Inquiry.  Tbe  book  value  of  the  stock 
was  more  than  double  the  price  paid  by  him, 
and  It  must  have  beoi  known  to  him  that  the 
controlling  motive  of  the  defendants  Mitchell 
and  Elssex  was  to  place  the  stock  with  one 
who  would  co-operate  with  them. 

The  defendant  company  filed  a  cross-bill 
against  George  B.  Essex,  and  appeals  from 
the  decree  which  granted  the  relief  prayed 
in  tbe  original  bill  and  dismissed  the  cross- 
bill. It  appears  that  George  B.  Essex.  In 
October,  1901,  caused  a  credit  of  $750  to  be 
entered  in  his  account  upon  the  books  of  the 
company  for  a  transfer  of  two  certain  patents 
to  the  company.  The  preponderance  of  the 
testimony  sustains  tbe  claim  of  defendant 
that  these  patents  were  considered  and  al- 
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lowed  for  at  the  time  of  the  incorporation.  It 
also  appears  tbat  In  a  certain  deal  with  one 
Deare,  b7  which  G.  B.  Essex  acquired  hla 
stock,  Essex  toolc  credit  for  $120.06  doe  Deare 
for  wages.  It  la  stated  In  tlie  brief  of  cono* 
sel  that  Deare  has  aned  the  company  for  this 
sum.  The  cross-bill  will  be  dismissed  as  to 
this  item  without  prejudice,  bat  as  to  the 
credit  of  f7S0  improperly  made  to  George  B. 
Essex  the  croas-blU  Is  stntalned.  and  the 
latter  will  be  required  to  account  Complain- 
ants will  recover  costs  against  d^endants, 
and  the  defendant  company  will  recover  Its 
costs  against  complainant  George  B.  Esaex, 
Including  one-half  the  cost  of  printing  rec- 
ord  and  briefs. 


DOUGLAS  T.  MARSH. 
(Supreme  Conrt  of  MlcUgan.  Sept  19.  190S.) 

1.  TBUi>-OPBmiio  Statdciiit  of  COUNBEZ/— 
Cask  Made. 

The  opening  statement  of  plaintilTB  counsel 
cannot  make  a  case  not  stated  in  the  declara- 
tion. 

[Ed.  Note.~For  cases  In  point  see  toL  46, 
Gent  Dig.  Trial.  I  284.] 

2.  PLIADINQS— DnPLIOITT— fiPlOIAX.  Dbkitb- 
B£B. 

Duplidty  In  a  count  can  only  be  reached  by 
special  demurrer,  and  not  by  motion  for  direc- 
tion of  a  verdict 

[Ed.  Note. — For  eases  in  point  aee  voL  80, 
Cent  Dig.  Pleading,  {|  434,  6^  516.] 

8.  SaUB — ^DUFLICTTOUS  COUHTB. 

Though  It  is  better  pleading  to  set  out  two 
possible  theories  in  separate  counts,  yet  unless 
the  one  averment  negatives  the  other  as  set  forth 
in  one  oount,  the  count  is  not  open  to  the  ob- 
jection that  It  is  dujdicltoua. 

[Ed.  Note. — For  cases  in  point  see  voL  S9, 
Gent  Dig.  Pleadhig.  H  134r-lB7.] 

4.  Mabteb  aho  SEBVANr— Acrion  fob  Ih- 

JUBIES  —  DECLAEATION  —  Al.TEBNATIV«  Al*- 

uoATioNB— Special  Dbmitbreb. 
The  objection  to  a  declaration  in  an  action 
for  personal  injuries,  which  alleges  tbat  defend- 
ant employed  plaintiff  in  a  sawmill ;  that  it  was 
defendant's  duty  to  provide  a  safe  steam  boiler 
to  operate  the  mill ;  that  if  a  third  person  was 
using  a  steam  boiler  in  the  business  of  defend- 
ant under  contract  with  him  or  otherwise,  it 
was  defendant's  duty  to  furnish  a  safe  boiler; 
and  that  defendant  nesligeDtly  furnished  a  de- 
fective boiler  which  exploded  injuring  plaintiff — 
that  it  alleges  the  eziatence  of  the  relaticm  of 
master  and  servant  between  defendant  and 
plaintiff,  and  also  alleges  that  defendant  oc- 
cupied the  relation  of  owner  of  premises  to- 
ward plaintiff,  can  only  be  reached  by  ^wdal 
demurrer,  and  not  by  motion  for  direction  of  a 
v^ict 

Error  to  Circuit  Court  Osceola  Oonnty; 
AarMi  V.  McAlvay,  Judge. 

Action  by  Adelbert  E.  Douglas,  by  next 
friend,  against  Henry  W.  Marsh.  There 
was  a  verdict  for  defendant  and  plaintUE 
t>rlng8  error.  Reversed. 

Argued  before  MOORE,  a  J.,  and  GRANT, 
BLAIR,  MONTGOMERY,  and  OSTBANDER, 
JJ. 

CSiariea  A.  WItbey  (0.  H.  Rose  and  J.  B. 
Ridiardson,  of  connael),  for  appellant  Frank 
li.  Fowler  (A.  J.  Dorel  and  Hal.  L.  Oatler, 
9t  counsel)*  for  appellee 


MONTGOMERY,  J.  The  plalntUT  broaght 
suit  to  recover  for  personal  injuries.  The 
material  averments  of  bis  declaration  are 
quoted:  "For  that  whereas,  the  said  de- 
fendant heretofore,  to  wit  on  the  11th  day 
of  January,  1004,  and  tor  a  long  time  prior 
thereto,  controlled  and  <u»erated  a  ceartain 
sawmill,  in  connection  with  which  be  then 
and  there  had,  for  the  purpose  of  supplying 
ataam  to  opaate  said  sawmUl,  a  certain 
ateam  botlw.  In  tbe  township  of  Hartwlck, 
county  and  ttate  aforesaid,  for  the  pozpoaa 
of  manufacturing  saw  logs  Into  lumber,  etc. 
In  the  prosecution  of  said  entenxlse^  at  the 
place  and  time  aforesaid,  the  defendant  era- 
ployed  various  persons,  among  whom  was 
said  plaintUf,  Adelbert  B.  Douglas,  who  was 
then  and  there  engaged  in  working  for  the 
defendant  for  hire  In  defendant's  said  saw- 
mill, in  the  capacity  of  slab  sawyw.  Where- 
upon it  became  and  was  the  daty  of  said  de- 
fendant to  so  equip,  conduct  and  operate 
his  said  sawmill,  and  so  conduct  his  bust- 
ness  In  connection  therewith,  that  no  un- 
usual risk  or  hazard  should  attend  the  work 
of  said  plaintlfr,  and  to  that  end  It  then  and 
there  became  the  duty  of  said  defendant  to 
nse  in  connection  with  said  mill  a  good, 
strong,  safe,  and  sufficient  steam  boiler,  and 
to  employ  a  well-quallfled,  good,  and  efficient 
man  to  act  as  fireman  and  engineer,  to  make 
and  keep  up  steam,  and  attend  to  the  same, 
and  everything  In  connection  therewith  per- 
taining to  said  boiler,  while  operating  the 
same  In  connection  with  said  sawmill,  and 
to  have  upon,  about  and  for  use  in  connec- 
tion with  the  said  steam  boiler  all  the  usual, 
necessary,  and  racpedient  appliances,  attach- 
ments, and  contrivances,  such  as  water 
glasses,  steam  pipes,  etc.,  and  to  have  the 
same  and  every  part  tho^f  at  all  times 
in  good  order  and  working  condition.  And 
If  any  other  person  or  persons  was  or  were 
.  then  and  there  operating  said  mill  and  ualns 
said  steam  boiler  and  the  other  appliances 
af(»esald  in  the  business  of  said  defendant 
under  contract  with  him  or  otherwise,  it 
then  and  ttiere  became  the  dnty  of  aald  do< 
fendant  to  furnish  for  tha  use  of  sucb  po^ 
son  or  persons  a  good,  atnmg,  safe,  and 
Sclent  steam  bcdier,  and  all  of  the  afore- 
said connections,  appUancsa.  and  attach- 
ments in  good  working  order  and  safe  and 
efficient  condition,  all  of  which  said  several 
duties  the  defmdant  at  the  time  and  place 
aforesaid,  neglected  and  carelessly  failed  to 
observe,  and  failed  to  furnish  tiie  boiler  and 
Qthw  appliances  named  above  in  the  con- 
dition there  stated,  and  Called  to  have  tha 
same  In  his  said  sawmill,  but.  on  the  coi^ 
trary  thereof,  then  and  there  furnished  and 
, supplied  tat  use  in  and  about  his  said  saw- 
mUl, and  then  and  there  had  In  nse  In  and 
aboot  bis  said  sawmlU,  an  old,  poor,  weak, 
Insnffldftnt  and  dangiuons  steam  boiler, 
which  had  been  at  Tartons  tlmea  b^re  that 
patebed  In,  to  wit  three  different  places^ 
and  had  to  the  knowledge  of  aald  defendant 
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before  tbat  been  condemoed  ae  unfit  and 
mwafe  for  use  hj  persons  skilled  In  tbe  art 
of  Inspecting  and  oalng  steam  boilers,  and 
then  and  there  also  furnished  and  aapplled 
and  had  In  use  In  said  sawmill,  In  connec- 
tion with  said  steam  boiler,  poor,  improper, 
insnffldent,  and  dang^na  apldlances,  con- 
nections, and  attachments,  such  as  water 
glass  or  glasses,  steam  gangee,  and  low- 
vater  aignal  whistle,  so  that  said  steam 
twiler  could  not  be  safely  and  well  operated, 
and  then  and  there  also  negligently  bad  in 
the  employ  of  aaid  defendant,  as  fireman 
and  engineer,  or  botb,  one  U  L.  Noyes,  who 
was,  at  the  time  and  place  aforesaid,  in 
charge  of  said  steam  boiler,  and  whose  dnty 
tt  was  to  look  after,  attend  to,  and  operate 
the  same;  he,  the  said  L.  L.  Noyes,  being 
tben  and  there,  to  the  knowledge  of  tbe  said 
defendant,  Incompetmt,  careless,  and  unfit 
tot  that  position  and  service.  Becanae  and 
on  account  of  which  several  acts  of  negli- 
gence on  the  part  of  said  defendant,  some 
or  all  of  them,  tbe  said  steam  boUor,  at  the 
time  and  place  aforesaid,  exploded  with 
great  and  extreme  force  and  violence,  there- 
by dlsmptlug  and  tearing  to  pieces  the  shell 
and  other  portions  of  said  boiler,  and  scat- 
tering them  about  in  fragments,  by  means 
of  which  tbe  bnilding  in  which  defendant's 
■aid  boiler  and  sawmill  were  then  and  there 
located  was  tom  down  and  to  pieces,  and 
blown  about,  and  said  infant  plalntifl,  Adal- 
bert B.  Douglas,  was  then  and  there  struck 
by  some  portion  or  portions  of  said  steam 
boiler,  or  of  said  mill  bulldinf^  or  other 
things  or  substances  then  and  there  put  in 
motion  by  said  explosion,  and  badly  cut 
and  bruised  about  the  head  and  face,  and 
in  or  near  the  left  eye  of  said  plaintiff,  and 
was  also  then  and  there  terribly  burned  by 
tbe  steam  or  hot  water,  or  both,  which  then 
and  there  escaped  from  ssld  boUer  and  iqon 
and  against  the  said  plaintiff." 

Tbe  plea  was  tbe  general  issue.  On  the 
trial,  plaintiff's  counsel.  In  his  opening  state- 
ment, followed  the  lines  of  his  declaration, 
and  stated,  in  ^ect,  that  he  was  unable  to 
state  whether  the  plaintiff  was  working  for 
defendant  or  one  Scotford.  At  least,  we  so 
Interpret  tbe  statemoit;  hut  whether  we  are 
placing  too  narrow  a  construction  on  this 
claim  or  not  Ifl^  In  our  opinion,  quite  im- 
material, for  we  agree  with  tbe  circuit 
Judge  tbat  tbe  opening  statement  could 
not  cover  a  case  not  made  In  the  declara- 
tion. On  defendant's  motion,  the  court, 
after  the  opening  statement  bad  been 
made,  directed  a  verdict  for  tbe  defiant 
The  grounds  of  this  direction  were  stated 
by  the  circuit  Judge  as  follows:  "The 
objection  is  made  by  the  defendant,  up- 
on the  ground  stated,  claiming  that  the 
declaration  in  this  case  is  not  sufficient, 
does  not  allege  spedflcally  a  sufficient  cause 
of  action,  and  does  not  apprise  the  defendant 
in  this  suit  upon  what  his  liability  is  based ; 
It  being  allseed  that  the  relation  of  mastw 


and  servant  existed,  and  also  an  allegation 
in  connection  with  ttiat,  alleging  either  al- 
ternatively or  disjunctively  a  different  re- 
lation, which  would  be  tbe  relation  of  owner 
to  a  lessee  or  contractee.  And  tbe  claim 
is  made  that  on  account  of  these  auctions 
being  different,  as  far  as  any  liability,  if  any 
existed  on  the  part  of  the  defendant.  Is  coa- 
cemed,  and  It  not  appearing  to  the  defendant 
at  this  time,  npoa  the  pleadings,  what  lia- 
bility Is  claimed  as  against  blm  will  be  re- 
Ued  i^cm,  whether  be  la  tbe  master  In  rela- 
tion to  tbe  plalntifl.  or  was  at  the  time  of 
tbe  injury,  or  whether  be  sustained  the  re- 
lation towards  him  of  owner  of  the  premises 
and  not  as  a  master.  It  appears  to  me  tbat 
the  pleading  Is  not  snch  a  pleading  upon 
whicb  a  court  should  allow  tbe  plaintiff  to 
go  to  trial ;  In  othor  words  tbat  It  Is  veclflc 
and  sufficient  and  within  the  rules  of  plead- 
ing, and  the  court  cannot  see  his  way  dear 
to  alknr  the  case  to  unweed  vpoa  snch  a 
pleading,  and  that  tha  court  ought  not  to 
wait,  and  It  would  not  be  the  proper  thing 
tor  tbe  court  to  wal^  nntll  all  the  pnaia 
were  In  on  the  part  of  tbe  plaintiff,  and  thai 
for  the  court  to  say  what  relation  existed  be- 
tweoi  these  parties,  or  what  would  be  the 
nature  of  the  llablUtr*  U  any*  of  tha  de- 
fendant In  this  salt'* 

It  will  be  noted  that  the  objection  made 
was  not  that  there  was  any  tecfanical  failure 
to  aver  suffldott  tacts  to  establish  a  lia- 
bility on  tbe  part  of  tbe  defendant  as  owner, 
but  the  distinct  point  ruled  was  tbat  the 
declaratitm,  beii^  in  the  alternative,  was 
too  uncertain  In  its  statement  to  sustain  a 
verdict  It  Is  the  settled  rule  that  duplldty 
in  a  count  cannot  be  made  the  subject  of 
objection  at  the  trial,  but  should  be  made 
the  subject  of  spedal  demurrer.  7  Enc.  PI.  ft 
Prao.  243,  244.  Bee,  also,  Fuller  t.  Jadc- 
son,  82  Mich.  460,  46  N.  W.  721.  It  would 
have  been  better  pleading  to  set  out  tbe 
two  possible  theories  in  separate  counts: 
but  unless  the  one  averment  negatives  the 
other,  the  objection  of  duplicity  was  not 
good.  It  is  conceded  by  defendant's  counsel 
that  under  certain  circumstances  tbe  owner 
of  premises  may  be  subject  to  an  action 
for.  injuries  resulting  to  an  employ^  of  an 
Independent  contractor  by  reason  of  defects 
in  tbe  premises.  The  authorities  sustain 
this  view.  It  is  true  tbat  liability  does  not 
exist  in  all  cases  where  tbe  premises  or 
machinery  are  out  of  repair.  Sudi  liability 
does  not  grow  out  of  the  contrad  with  tbe 
occupant,  for  as  to  this  there  is  no  privity. 
N(ff  does  it  arise,  ordinarily,  where  tbe  de- 
fed  is  open,  or  known  equally  to  the  tenant 
or  occupant.  If  such  defect  does  not  amount 
to  a  public  nuisance.  See,  on  this  subject, 
Johnson  v.  Spear,  76  Mich.  143.  42  N.  W. 
1092.  15  Am.  St  Rep.  208 ;  Iron  Co.  v.  Erlck- 
son.  89  Mich.  492,  33  Am.  Rep.  423;  Kem 
V.  Myll,  80  Mich.  E>25.  46  N.  W.  5S7.  8  L.  R. 
A.  682;  Id.,  94  MIch.  47T.  M  M.  W.  176; 
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SamnelBon  t.  Mining  Co.  49  Mich.  164,  13 
N.  W.  499,  43  Am.  Rep.  456;  Thompson  on 
N^Ugence,  |  8730;  Fowles  v.  Brlggs,  116 
Mich.  425.  74  N.  W.  1076;  Griffln  v.  Electric 
Co..  128  Mleh.  653,  87  N.  W.  888,  56  L.  R.  A. 
3ia  92  Am.  St.  Rep.  Brady  v.  Klein, 
133  Mich.  422,  96  N.  W.  657.  62  L.  R  A.  909. 
103  Am.  St  Rep.  456.  For  conflicting  views 
ai  to  what  nonfeasance  of  the  landlord  Is 
actionable,  see  Wlllcox  v.  Hinea,  100  Tenn. 
538.  46  S.  W.  297,  41  L.  R  A.  278,  66  Am.  St 
Rep.  770 ;  O'Miall^  t.  26  Associates,  178  Mass. 
566,  60  N.  E.  S87. 

The  plaintlfrs  counsel  contend  that.  It 
being  true  in  law  that  the  owner,  as  swih. 
Is  In  some  circumstances  liable,  even  though 
the  work  upon  the  premises  be  performed 
by  an  Independent  contractor,  the  averments 
In  this  declaration  amount  to  no  more  than 
an  assertion  that  the  plaintiff  does  not  rely 
upon  the  r^ation  of  master  and  servant 
To  this  It  Is  repUed  that  the  declaration 
does  not  set  up  sufficient  facts  to  show  that 
the  defendant  as  owner,  was  guilty  of  n^ 
llgence  of  which  the  plaintiff  as  an  employ^ 
of  Scotford  can  complain.  If  th\B  question 
had  been  raised  by  demurrer— possibly  If  it 
had  been  distinctly  raised  and  made  the 
ground  of  the  court's  rnlliv  on  the  trial — 
It  would  be  of  considerable  force.  Bnt  If  it 
had  been  raised  on  the  trial  the  declaration 
could  have  been  amended,  and  it  cannot  be 
premised  either  that  plaintiff  would  have 
failed  to  supply  the  defect,  or  that  the  court 
would  have  refused  to  permit  the  amendment 
Roes  V.  Ionia,  104  Mich.  820.  62  N.  W.  401. 
This  infirmity  was  not,  however,  pointed  out 
We  are  constrained  to  hold  that  such  of  the 
defects  as  were  made  the  subject  ot  a  dis- 
tinct ruling  by  the  court  were  of  a  cbaractor 
only  subject  to  attack  by  special  demnrrer. 
We  tbink  the  court  erred  in  directing  & 
verdict 

The  Judgment  1>  raversed,  and  a  new  tri- 
al ordered. 


BOBHH  V.  GITT  Or  DETROIT. 
(Supreme  Court  of  Michigan.  Sept  19.  1906.) 

1.  NBOLIGENCI — IlTJCBIES    TO  ChIU>BEN' — ^IM- 
PUTED Neoiloence. 

In  an  action  (or  injuries  to  a  child  by  (ail- 
ing through  a  defective  sidewalk  while  walking 
with  his  father,  who  was  holding  the  child  by 
the  hand,  the  father's  negligence,  if  any,  coold 
not  be  imputed  to  tbe  child. 

[Ed.  Note.— For  cases  in  point  see  vol.  37, 
Cent.  Dig.  Negligence,  H  151-167;  Parent  and 
Child,  5  94.] 

2.  Appeal— RKviEW—HABifUSS  Erbob. 

Where.  In  an  action  for  Injaries  to  a  child, 

his  ezclamationa,  acts,  and  demeanor  showed  that 
he  Buffered  great  pain,  the  admission  of  opinions 
of  witnesses  that  he  suffered  pain,  if  error,  was 
not  sufficiently  prejudicial  to  warrant  a  re- 
versal. 

3.  Sake— Evidence. 

Where  a  physician  testified  that  he  bad 
examined  plaintUrs  injuries  weeks  prior  to  tbe 
trial,  an  objection  to  his  previous  testimony  that 
there  was  "yet"  evidently  contraction  of  the 
tissues  was  rendered  unavailing. 


4.  EmnnrGi — Bxauinatioit  or  Ezmm. 

Where  the  anvwer  of  a  physidan  In  an 
action  for  Injuries  was  not  based  on  a  hypo- 
thetical question  asked  him,  bat  on  his  examina- 
tion of  the  plaintiff,  an  objection  ttiat  tho 
gnestion  was  based  on  facts  not  tn  evidenoe 
was  not  sustainable. 
6.  Sake— OPiMion. 

In  an  action  for  Injuries  to  a  child  by  fell- 
ing on  a  defective  sidewalk,  his  attending  physi- 
cian was  properly  i>ermitted  to  testify  that  from 
his  experience  it  was  his  opinion  that  the  in- 
jury from  which  he  found  plaintiff  to  be  aof- 
fering  could  be  produced  by  stepping  Into  & 
hole  ID  a  sidewalk  and  straining  his  leg. 
6.  Same. 

Where  there  was  evidence  that  plaintiff 
was  a  healthy,  robust  child,  with  perfectly  sound 
legs,  immediately  prior  to  the  injury  in  qnea- 
tion,  and  that  an  abscess  formed  after  tbe  in- 
jury, it  was  proper  to  show  how  tlM  abece— 
might  have  been  caused. 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Gordon  S.  J.  Boehm  against  tbe 
dty  of  Detroit  From  a  Judgment  in  favor 
of  plaintiff,  defendant  brings  nror.  Af- 
firmed. 

Argued  before  McALTAT,  BLAIR,  HONT- 
60MERT.  08TRANDEIB,  and  HOOKBR» 
JJ. 

P.  J.  M.  Hally  (Timothy  E.  Taraney,  of 
counsel ),  for  appellant  Webler  U  Natten» 
for  appellee; 

BLAIR,  J.  The  plaintiff,  an  Infant, 
brought  suit,  by  his  next  friend,  against 
tbe  city  of  Detroit  for  Injuries  alleged  to 
have  been  received  on  the  night  of  AogOBt 
14,  1901.  through  a  defective  sidewalk.  At 
the  time  of  the  accident  the  plaintiff  wu  a 
little  over  four  years  old,  and  was  walking 
over  the  sidewalk  in  question  between  his 
fatha:  and  mother;  his  father  holding  bim 
by  tbe  left  band.  As  tbey  were  going  along, 
the  child  stepped  Into  a  bole  in  tbe  sidewalk 
and  fell  with  c^Hialderable  force  against  bis 
fattm.  Plaintiff  alleges  In  his  declarati<Hi 
tbat  by  reason  of  this  fall  "ttu  moselea, 
teaaOjoiDB,  nerves,  and  ligaments  of  his  rl|^t 
leg  at  or  near  the  groin  thereof  wen  greatly 
and  permanMitly  Injured,  sprained,  bmised, 
and  wrendied,  and  the  femur  bone  of  said 
leg  near  the  hip  joint  was  bmlsed  and  per- 
manently  Injured,  and  said  leg  was  sore  and 
lame,  and  so  remained  fw  a  long  time,  to 
wit,  from  tlumce  bltherto,  and  as  a  resnlt  of 
said  Injuries  an  abscess  formed  near  the 
groin  of  said  leg,  which  caused  plaintiff 
great  suffering,  and  said  abaeees  waa  lanced, 
and  the  bone  where  tbe  same  had  formed 
was  scraped,  and  plaintiff  Is  advised  by  bis 
phyaldan  that  abscessea  are  liable  to  recur 
at  said  point  That  said  injuries  hare  Im- 
paired the  use  of  said  leg,  and  caused  plain- 
tiff to  favor  tbe  same,  and  plaintiff  fear^ 
tbat  his  said  leg  is  permanently  disabled. 
That  In  consequence  of  said  Injurias  plain- 
tiff has  suffered  much  pain,  and  his  nervous 
system  has  been  greatly  shocked,  permanent- 
ly injured,  and  be  bas  been  (AUgad  to  ondo- 
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go  medical  and  surgical  treatment  at  an  ex- 
pense of  about  Beventy-flve  dollare."  It  was 
conceded  by  couusel  for  the  city  that  defend- 
ant was  negligent,  but  it  was  insisted  that 
no  Injury  Iiad  come  to  plaintiff  through  such 
negligence;  that  there  was  no  causal  con- 
nection between  the  child's  fall  and  the  ab- 
scess. The  trial  resulted  In  a  verdict  for 
plaintiff,  and  defendant  has  brought  the  rec- 
ord to  this  court  for  review  upon  writ  of 
error. 

Defendants'  counsel  presented  20  assign- 
ments of  errors,  but  have  discussed  in  their 
brief  and  argument  In  tlilB  court  only  as- 
signments numbered  1,  2,  6,  7,  8,  9,  10,  11,  12, 
13,  14,  IB,  and  16,  which  are  as  follows: 
"(1)  The  court  erred  in  refusing  to  strike 
out  that  portion  of  witness  Boehm's  testi- 
mony wherein  be  said:  'He  was  in  awful 
pain  and  agony.'  (2)  The  court  erred  in  re- 
fusing to  strike  out  that  portion  of  the  testi- 
mony of  witness  Boehm  where  he  said: 
'We  could  not  hardly  touch  his  1^.'  •  •  • 
(6)  The  court  erred  in  refusing  to  strike 
out  that  portion  of  witness  Shield's  testi- 
mony wherein  he  said:  'There  Is  eyideutly 
contraction  of  these  tissues  yet'  (7)  The 
court  erred  In  permitting  witness  Shields  to 
give  an  answer  to  the  hypothetical  question 
on  iiage  87  of  the  record.  (8)  The  coart 
erred  in  remarking:  'It  'seems  to  me  that 
two  ounces  of  pus  would  show  an  Injury  of 
some  kind.*  (9)  The  court  erred  in  using 
tbe  foHowtog  langnage:  *In  the  absence  of 
any  other  cause  for  that,  would  you  attrib- 
ute It  to  stepping  Into  the  sidewalk,  or 
would  stepping  through  a  hole  In  a  sidewalk 
be  likely  to  produce  injuries  such  a»  yon 
found  the  child  suffering  with?*  (10)  The 
Court  erred  in  nsing  the  following  language: 
'All  be  can  say  is  whether  auch  a  fall  would 
be  natural  to  contribute  to  the  Injury  in 
question.  I  don't  suppose  a  cblli  would 
contract  scarlet  fever  by  falling  through  a 
sidewalk.  Yon  may  show  that  stepping 
through  the  sidewalk  was  the  probable 
cause  of  this  injury.*  (11)  The  court  erred 
in  refusing  to  strike  out  that  porti(m  of 
witness  Shield's  testimony  wherein  he  said: 
'And  straining  his  leg.'  (12)  The  court  err- 
ed in  denying  defendant's  request  to  direct 
a  verdict  for  the  defendant  on  the  gr,ound 
that  the  negligence  of  the  parents  must  be 
attributed  to  the  child  under  tbe  facts  of 
tills  case.'  (13)  The  court  erred  in  refus- 
ing to  permit  counsel  for  defaidant  to  argue 
to  the  Jury  the  n^llgence  of  the  parents, 
so  that  the  Jnry  might  pass  upon  the  Intent 
of  the  paroits  considering  the  premises. 
(14)  The  court  erred  in  permitting  witness 
Webber  to  anaww  tbe  hypothetical  question 
on  page  37  of  the  record.  (15)  The  court 
erred  in  permitting  witness  Webber  to  an- 
swer tbe  questtcm  in  reference  to  Dr. 
Shields:  'He  is  a  reputable  physician.' 
(16)  Tbe  court  erred  In  <Aarglng  the  Jnry, 
as  follows:  'Gentlemoi  of  the  Jury,  there 
Is  another  featnre  which  Is  common  to  cases 


of  this  description,  which  ts  eliminated  frop 
this  case.  That  is  the  case  of  contributory 
negligence,  r  charge  you,  gentlemen  of  the 
Jury,  that  no  negligence  on  the  part  of  tbe 
parents  of  tbe  boy  In  taking  him  over  the 
walk  in  question  can  be  Imputed  to  the  bov. 
and  that,  therefore,  no  negligence  of  the 
father  would  bar  his  right  of  action,  as  ii 
would  bar  another  if  be  was  guil^  of  such 
conduct  as  contributed  to  the  injury.  I 
also  charge  you  that  a  boy  of  that  age,  four 
years  and  three  months,  who  is  being  led  by 
his  father,  cannot  be  guilty  of  contributory 
negligence.'  " 

Defendant's  counsel  admit  that  several  of 
the  above  assignments  of  errors  would  be 
trivial  in  an  ordinary  case,  bat  Insist  that, 
since  the  sole  question  of  fact  for  the  Jury 
was  whether  the  fall  of  tbe  child  was  tbe 
cause  of  the  abscess,  the  rulings  of  tbe 
court  permitting  improper  statements  of 
opinions  and  conclusions  of  witnesses  were 
materially  prejudicial  to  the  defense.  No 
requests  to  charge  were  presented  by  de- 
fendant's coonsel,  the  l^sne  of  fact  was  clear- 
ly and  fairly  stated  to  the  Jury,  and  the 
charge  is  not  questioned,  save  as  to  the  In- 
struction that  tbe  negligence  of  the  ifather 
could  not  be  imputed  to  the  child,  in  which 
respect  the  charge  correctly  stated  tbe  law. 
Shippy  V.  An  Sable,  8S  Mich.  282.  48  N.  W. 
584 ;  Mullen  v.  Owosso,  100  Mich.  105,  58  N. ' 
W.  663.  23  L.  R.  A.  698,  43  Am  St  Eep.  430. 
The  fact  that  In  this  case  the  father  had 
hold  of  the  child's  hand  at  the  time  of  his 
fall  does  not  affect  the  principle  involved. 

The  child's  father  testified  regarding  his 
injuries  as  follows:  "As  we  were  goii^ 
home  there,  I  had  the  little  fellow,  holding 
Iiim  by  the  hand,  and  he  stepped  into  the 
hole.  He  fell  with  such  force  as  to  throw 
him  against  me  and  injure  his  leg  so  tbat  he 
started  to  cry,  sometliing  that  Is  unusual 
for  him  to  do.  As  we  were  g<dng  home  he 
cried  all  the  rest  of  the  Tvay,  and  when  we 
got  in  the  house  he  was  crying,  and  we  con* 
sidered  him  hurt  I  was  on  the  outside  going 
south.  The  mother  waa  on  the  Inside  going 
the  same  way.  Tliis  place  Is  about  270  feet 
from  Berlin  street.  I  didn't  see  him  tlM 
next  mwnlng.  I  saw  liim  at  noon.  I  saw 
his  le«  at  that  time.  It  seemed  swollen  to 
me.  and  red.  Well,  be  was  amund  the 
house;  he  was  lying  down  on  the  conch: 
The  hole  he  steived  Into  was,  I  should  Jodge, 
about  6  inches.  The  second  dsy  after  tbe 
accident  1  saw  him.  He  couldn't  nse  his 
leg.  It  was  so  painful  he  couldn't  use  it  1 
know  It  was  painful  by  his  actions.  He  had 
a  very  high  fever,  and  the  doctor  said  be  had 
a  very  bad  fever.  Q.  Stato  what  yon  know 
yourself  about  it.  A.  There  was  a  swelling 
there,  and  he  was  lying  on  the  conch.  It 
was  a  hot  day,  and  we  brought  liim  down 
stabs.  He  was  in  awful  pain  and  agony. 
Mr.  Hally:  I  ask  that  the  answer  be  stricken 
out.  The  last  part  of  tlie  answer,  where  he 
says  he  was  tn  awful  pain  and  agony.  The 
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Oonrt:  He  can't  testify  to  that  bnt  he  can 
testify  as  to  what  he  dkl  and  how  he  looked. 
Q.  What  wag  his  api)eanuiceT  A.  Well,'  he 
had  a  very  bad  appearance.  Mr.  Hally:  I 
ask  that  the  answer  be  atrickeo  out  Mr, 
Nutten:  I  consent  that  It  be  stricken  ont 
Mr.  Hally:  Do  yon  consent,  also,  to  the 
other  Mr.  NuttenT  Mr.  Natten:  I  consent 
to  that  one.  Mr.  Hally:  Did  your  honor 
rale  uixm  that?  The  Court:  I  think  he 
may  testis  to  the.  vfther.  It  seems  to  me 
that  be  can  describe  Indications  of  pain. 
Mr.  Hally:  It  seems  to  me  tbat  it  la  Kitlre- 
^  Inadmissible  to  have  bla  condnalcm  go 
Into  the  cmbo.  The  Court:  That  1>  tro^ 
bnt  upon  the  part  of  the  child.  If  be  vae 
crying  or  if  his  features  were  drawn  np, 
so  as  to  Indicate  tbat  he  wae  snflerlng^  I 
think  he  would  naturally  form  a  condn- 
sion  that  he  wiu  In  pain.  Mr.  Qslly:  That 
is  f or  tlie  Jury.  If  he  can  dnw  such  a 
picture  a>  tbat  to  this  Jury,  we  will  not  ob- 
ject to  tt  The  Court:  It  is  difficult  to  de- 
scribe the  distortions  of  the  features,  but 
yet  at  the  same  time,  I  think  we  can  all 
tell  If  a  child  has  something  tbe  matt» 
with  tt  or  not  We  may  look  over  a  child 
and  And  that  the  cAiHd  baa  pabL  Ur.  Hally: 
Tee,  bnt  children  cry  when  there  is  nothing 
the  matter  with  tbem.  The  Court:  If  we 
look  at  a  pin  sticking  into  a  child,  we  con- 
•  elude  it  has  a  pain.  I  think  you  may  testify 
in  this  case  that  you  examined  the  child 
and  found  the  redness  that  you  spoke  of. 
Mr.  Hally:  Note  an  exception.  Q.  Mr. 
Boehm,  what  was  the  boy's  appearance  at 
that  time?  A.  His  appearance  was  that  be 
was  all  in  a  fever  and  pain.  Q.  Why  do  you 
say  pain?  A.  On  account  oC  the  swelling 
there,  and  he  was  always  holding  his  hand 
on  there.  In  general,  I  took  htm,  as  a  father 
would  take  a  child,  to  be  In  rery  bad  pain. 
Mr.  Bally:  I  ask  the  answer  be  stricken  out 
as  incompetent  The  Conrt:  I  will  let  It 
stand,  and  glTe  yon  the  benefit  of  an  excep- 
tion. A.  I  saw  him  three  days  after  the  a<s 
ddent  There  was  quite  a  swelling  there 
then.  Quite  a  swelling  and  all  red.  He  was 
confined  to  bla  bed.  I  saw  him  every  day, 
from  day  to  day,  np  to  tbe  time  of  the  oper- 
ation. He  was  growing  worse  right  along. 
This  swelling  was  getting  larger,  and  he 
seemed  in  more  pain  every  day.  Q.  Btate 
his  appearance.  Not  how  he  suffered  pain, 
bnt  how  be  speared  to  you.  You  can't  tell 
whether  he  snffeved  pain  In  his  own  mind, 
but  what  appearance  did  he  have?  A.  He 
looked  all  drawn  up,  and  was  crying  as  If 
being  In  pain.  Certainly  he  would  not 
move.  We  could  not  hardly  touch  bis  leg. 
It  was  BO  painful.  Mr.  Hally:  We  object 
to  that  and  ask  that  bis  anawer  be  strlck- 
en  ont  It  Is  outside  of  his  knowledge 
whether  the  child  could  do  such  a  thing  or 
not  A.  I  touched  tbe  child's  leg,  and  he 
streamed  Jnst  as  soon  as  I  touched  him. 
Aftw  he  was  c(mflned  to  bla  bed,  he  stayed 


In  bed  all  tbe  time.  The  Court;  I  think  70a 
may  testify  to  the  child's  manner  when  you 
touched  his  leg.  Mr.  Hally:  That  Is  not 
what  I  take  an  exception  to.  It  was  liia 
opinion  that  the  child  could  not  do  certain 
things.  He  could  not  get  out  of  bed.  He 
could  not  touch  his  le^.  He  could  not  move. 
He  could  not  hardly  touch  his  foot  Ttxwe 
things  I  object  to.  It  Is  entlrdy  wlUiont 
tbe  knowledge  of  the  witness.  The  Conrt: 
Note  an  exception.  Bef(«e  this  acddent 
the  boy  wss  never  known  to  be  sick  a  day 
outside  of  cutting  two  large  teeth,  and  was 
always  healttiy,  robust  and  Uttle  full.  £at 
red  cheeks.  We  never  knew  what  a  sick 
day.  a  xestlees  ni^t  iras  with  blm.  Q.  What 
was  bis  condition  subsequent  to  the  ac- 
cident? A.  Well,  be  baa  middling  poor 
health.  Ur.  Hally:  I  think  that  this  la 
carrying  the  opinion  of  the  witness  too  far. 
I  (^ect  to  the  answw,  and  ask  that  It  be 
atrl^ett  ont  upon  the  ground  that  this  wit- 
neai  li.  In  the  first  plac^  not  competent  to 
Judge  of  the  child's  condition,  and.  In  the 
second  place,  he  is  not  oompetrait  to  say  that 
bis  present  condition  Is  Ihe  result  of  any  in- 
juries or  alleged  Injuries  that  be  received. 
The  Court:  Answer  the  question.  Note  an 
exception.  A.  Well,  since  he  has  been  np. 
>ie  has  got  to  be  pale,  and  his  leg  is  not  right 
as  it  used  to  be.  He  la  thinner,  and  looka 
more  haggard  than  what  be  did,  and  he 
Umps  on  that  leg  after  running  around  and 
playing  or  skating,  and  he  can't  walk  no 
distance  at  all  without  tiring  out;  that  la,  be 
drags  bis  1^.  He  can't  do  anytlilng  like 
that  Before  the  accident  we  never  noticed 
him  dra^ng  his  foot  or  limping." 

The  child's  mother  testified :  "He  stet^>e4 
Into  this  bole,  and  he  commenced  to  cry,  and 
said  it  hurt  him,  and  he  ke^tt  kind  of  whim- 
pering and  crying  until  he  got  home,  and  be 
was  restless  during  the  night  and  In  the 
morning  he  complained  of  It  hurting  him.  It 
was  then  Inflamed  and  swollen  op  a  little, 
and  it  continued  to  swell,  and  we  put  hot 
plates  on  until  about  the  fifth  or  sixth,  and 
the  operation  was  performed.  I  think  It  was 
the  next  morning  when  we  called  the  doctor. 
It  was  the  right  leg,  a  Uttle  below  the  groin. 
He  was  confined  to  bis  bed  about  six  weeks. 
Before  the  aeddmt  there  was  nothing  the 
matter  with  his  leg  at  all,  and  he  waa  always 
a  healthy  dilld.  We  never  knew  what  It 
was  to  be  np  with  him,  except  two  tlmee  Mr. 
Boehm  spoke  of.  Since  the  accident  at  night 
he  has  been  very  nervous,  and  said  that  bis 
leg  pained  him.  He  put  bis  band  there,  and 
said  it  bnrt  blm,  and  be  cries.  The  nott 
morning  after  tbe  accident  It  was  Infiamed, 
swollen  np  a  Uttle,  and  It  continned  to  sw^ 
and  we  put  hot  plates  on  until  about  the  fifth 
or  sixth,  and  the  operation  was  perfwmed. 
It  was  v^y  painful  from  day  to  day.  Every 
time  we  touched  It  or  moved  bis  leg  any  way, 
he  would  cry  and  scream  with  pain.  We  call- 
ed a  doctor,  I  think,  Oe  next  morning.  Attet 
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be  got  off  his  bed,  at  any  time  he  wotild  walk 
any  distance,  he  would  always  say  that  leg 
bnrt  him,  and  put  his  hand  there,  and  say  It 
hurt  him.  The  Oonrt:  The  remark  of  the 
child  may  be  stricken  out  A.  The  appear- 
ance of  that  leg  Is  Just  the  same.  Tou  don't 
notice  It  at  all,  but  he  says  It  hurts  him,  and 
you  can  see  he  faTors  that  leg.  Before  the 
accident,  he  had  a  very  large  face,  and  always 
had  red  cheeks,  but  since  that  he  looks  i>ale 
and  delicate.  He  has  no  appetite.  I  saw 
the  boy's  leg  the  morning  of  the  accident 
Before  he  went  away  I  gave  him  a  bath." 

Dr.  Samuel  Shields,  sworn  for  the  plaintiff, 
testified  as  follows :  "I  am  a  practicing  physi- 
cian, and  have  been  for  14  years,  in  Detroit. 
I  was  called  to  treat  the  plaintiff  In  August. 
1901.  I  think  the  16th.  Q.  What  was  the 
condition  of  his  leg,  doctor,  up  to  the  time  of 
the  operation  after  you  w^  first  called?  A. 
Why,  the  condition  of  his  leg,  at  least,  my  at- 
tention was  drawn  to  the  condition  of  the  leg 
from  the  fact  that  he  complained  of  that  oon< 
dition;  complained  of  pato,  and  was  Tory  t^ 
der  there.  There  was  a  palpitation.  It  was 
tender.  Ton  conid  not  touch  him.  The  child 
bad  condderable  fever,  a  rapid  pulse  rate, 
and  the  condition  Increased  until  there  waa  a 
martced  swelling,  a  distention  of  the  leg,  just 
below  tbe  groin.  Five  or  six  days  after  I 
■aw  him  tbe  flrtt  timer  I  concluded  that  pus 
bad  formed  In  this  leg,  and  I  also  concluded 
it  was  neceasary  to  remove  that  pns  befrae 
tbere  was  tttenslve  destruction.  I  tblnk 
Are  or  six  days  after  I  saw  the  chiM  the  first 
time,  I  lemoved  tbe  pus  and  Unnes  that  were 
broten  down,  by  making  an  Incision  ovw  the 
swelling  and  dissection  down  until  I  got  to 
tbe  iraa  I  washed  out  the  abscess,  and  patt- 
ed that  with  iodoform  gani^  and  dressed  tbe 
ieg.  I  found  about  two  ooncee  of  pns,  I 
should  judge.  In  tUe  abscess.  Q.  Was  the 
periosteum  affectedT  A.  Te^  itr.  Q.  What 
wae  the  condition  at  tbe  nnueleB  tbere  after 
this  <q)eraticniT  A.  There  was  a  contraction 
of  the  mnscles  and  tisanes  in  fliat  part  of  the 
leg  after  he  had  partially  recovered  from 
bla  troubles;  that  Is,  in  September  or  October. 
Q.  What  do  yiH]  think,  doctor,  about  tbB  per- 
manency of  these  Injuries  you  have  relatedT 
A.  I  think  some  of  those  Injuries  are  perma- 
nent Q.  What  are  the  parts  of  the  leg  in- 
volved, dthw  by  the  Inflammation  or  your 
<V»eration?  A.  Wen,  the  swelling  there  was 
apparentiy  Poapart's  ligament,  and  In  the 
center  anterior  portion  of  the  leg,  and  the 
incision  was  made  In  that  place,  and  the  de- 
struction of  tisane  was  In  that  place,  extend- 
ing down  towards,  the  bone.  There  was 
contraction  of  those  tissues,  and  there  evi- 
dently Is  contraction  of  those  tissues  yet 
Mr.  Hally:  I  ask  that  that  answer  be  stricken 
out  that  there  la  evidentiy  contraction  ot 
the  tissues  yet  It  Is  not  In  evidence  when 
this  physician  saw  this  boy  last  and  examined 
him.  Mr.  Nutien:  We  will  connect  It  (Ex- 
eeptkm^  Q.  Docttv,  the  evidmce  shows  that 


the  plaintiff  In  this  case,  Gordon  Boehm,  a 
boy  of  about  four  years  and  three  months 
old,  was  on  August  14,  1901,  at  about  9:25 
p.m.  of  that  day,  walking  along  Concord 
avenue  in  this  city;  that  It  was  a  dark  night 
and  he  was  in  company  with  Ills  father  and 
mother;  that  he  had  hold  of  his  father's  right 
band;  that  the  plaintiff  was  between  bis  fathei 
and  mother;  that  he  had  hold  of  bis  father*! 
right  hand,  and  when  they  arrived  at  a  point 
about  270  feet  from  Berlin  street  that  plain- 
tiff stepped  into  a  hole  In  the  sidewalk  about 
six  inches  in  depth;  that  he  at  once  commen- 
ced crying,  and  put  his  bond  on  the  right  leg 
near  the  groin,  and  said  It  hurt  him  there; 
that  he  cried  after  be  reached' the  house, 
which  Is  about  240  feet  distant  and  again 
complained  of  this  leg  hurting  blm  there; 
that  through  that  night  he  was  sleepless;  that 
the  next  morning  his  right  leg  near  the  groin  • 
was  swollen  and  Inflamed;  that  he  complained 
of  considerable  pain  In  that  region;  tiiat  Im- 
mediately prior  to  his  stepping  Into  this  hole 
there  was  nothing  the  trouble  with  his  right 
leg,  so  far  as  his  mother  knew;  that  bis  health 
immediately  prior  to  the  accidoit  was  good. 
If  the  testimony  In  this  case  is  true,  doctor, 
to  what  would  you  attribute  the  condition 
of  his  leg  when  yon  saw  it  on  tiie  16th  of 
August?  Mr.  HaHy:  I  object  to  tiie  question, 
because  It  contains  facts  that  have  not  been 
produced  here  on  this  triaL  They  may  be 
known  to  the  doctor,  but  they  have  not  cer- 
tainly appeared  in  the  evidence  here.  Mr. 
Ntttten:  I  would  like  those  facta.  Stats 
them,  and  I  will  eliminate  them.  What  ars 
tiie  elonenti  of  wUdi  yon  complain?  Mr. 
^lly:  The  evidence  to  llie  first  place  li  that 
he  did  not  b^in  to  cry,  rimply  be  wtatanpoed 
and  complained  some.  Ihen  is  no  evidence 
Hiat  next  day  tiiere  was  any  swdling  at  alL 
There  was  some  redness  thne.  This  qoss* 
tim  says  tbat  there  was  swdUng  next  day. 
There  is  no  evidence  at  all  In  tills  particular 
case  that  tUs  btqr  put  his  hand  any  place. 
The  evidence  is  that  be  f ^  up  against  taia 
fatbw;  that  be  never  left  his  father's  hand; 
the  father  never  let  go  of  him.  There  are 
plenty  of  facta  tiutt  are  In  this  caae  here  that 
are  not  Included  in  tiiat  hypotiietical  question. 
Ttie  Court:  There  Is  no  question  but  his  f&tb> 
er  testified,  when  he  went  in  the  bole,  he  had 
hold  of  his  hand,  and  he  fell  up  against  him. 
I  suppose  that  tbat  might  be  compatible  wtfli 
his  holding  on  tbe  hand  at  that  time.  Note  an 
exception.  Let  tlie  question  be  answered.  A. 
My  (^ilnion  Is  ^at  Ida  Injury  dstes  from  the 
time  that  he  stepped  Into  tiie  hide.  Dr.  Lane: 
If  he  was  Injured,  there  is  no  question  but  It 
would  date  from  that  time.  The  only  ques- 
tion Is  whether  such  a  condition  would  arise 
from  that  Injury.  Tbe  question  is,  was  this 
the  result  of  the  injury — this  condition  com- 
plained of  by  the  boy?  We  don't  concede  It 
was  injured  at  alt.  Mr.  Nutten:  The  doctor 
says  he  saw  him  every  day  from  five  or  stx 
days  after  the  injury.  Tbe  Ooort:  It  seems 
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to  me  that  two  ounces  of  pus  would  show  an 
Injury  of  some  kind.  Hr.  Hally:  I  tahe  an 
exception  to  the  remarks  of  the  court.  Q.  On 
the  15tta  of  August,  up  to  the  time  of  the  oper- 
ation, would  there  be  any  question  In  your 
mind  but  what  the  Injury  you  have  detailed 
followed  as  a  natural  result  from  the  lujury, 
or  from  hie  stepping  into  the  sidewalk?  Mr. 
Hally:  I  object  to  that  as  not  covered  by  .the 
testimony,  and  as  asking  for  a  conclusion  not 
based  upon  anything,  nor  the  facts  that  have 
been  produced  here.  It  asks  the  doctor  for  an 
opinion  which  can  be  based  either  npon  facta 
that  the  doctor  knows  that  are  not  evidence,  or 
anything  at  all  that  the  doctor  has  a  mlod  to 
consider  as.evldence  to  Justify  the  conclusion. 
Mr.  Nutten :  I  will  add  to  my  question,  then, 
assuming  that  the  child's  leg  was  all  right 
prior  to  the  time  be  8tepi>ed  into  the  hole  on 
^  the  night  of  the  14th  of  August?  Mr.  Hally: 
*  Same  objection,  and  the  same  reason  following 
the  objection,  to  the  addition  to  the  question. 
The  Court:  In  the  absence  of  any  other  cause 
for  that,  would  you  attribute  it  to  stuping  in- 
to the  Bidewalk,  or  would  atepptag  through  a 
hole  in  a  sidewalk  be  likely  to  produce  Injuries 
such  as  you  found  the  child  suffering?  Mr. 
Hally :  I  object  to  tbe  doctor  glring  any  testi- 
mony baaed  upon  a  likelihood.  I  don't  think 
anybody  is  allowed  to  testify  to  what  is  Ukdy 
to  happm.  Tbe  Court:  All  he  can  say  la 
whether  such  a  f&ll  would  be  natural  to  con- 
tribute to  tbe  Injury  In  question.  I  don't  sup- 
pose a  child  wonld  contract  scarlet  ferer  by 
falling  througb  a  sidewalk.  Tou  may  show 
that  steroing  through  the  sidewalk  was  the 
probable  cause  of  this  injury.  A.  From  my 
experience,  I  would  say  that  tbe  injury  that 
I  found  Gordon  Boehm  suffering  from  could 
be  produced  by  stepping  into  a  hole  In  a  aide- 
walk  and  straining  his  leg.  Mr.  Hally:  I  ask 
that  tbe  answer  be  stricken  out,  because  it  In- 
clude in  this  answer  testimony  that  la  not  In 
this  case.  Tbe  Court:  What  is  it?  Mr.  Hal- 
ly :  Straining  of  the  leg.  The  Court :  Note 
an  exception  then.  I  examined  the  boy  to  see 
whether  he  did  limp,  about  six  months  after 
the  injury.  I  saw  him  walk  across  the  floor. 
He  walked  with  a  limp.  Q.  When  did  you 
examine  this  boy  last?  A.  I  examined  him 
somewhere  about  two  weeks  ago." 

Dr.  Nathaniel  W.  W^r,  a  witness  sworn 
for  the  defendant,  testified,  as  follows:  "I 
bare  been  a  physician  of  medicine  and  sur- 
gery in  this  city  for  35  years.  I  am  a  special- 
ist in  diseases  of  women,  i  made  an  exami- 
nation of  this  little  boy  for  a  supposed  In- 
Jury  to  a  limb.  I  found  in  a  straight  line 
transversely  with  the  thighs  scarcely  per- 
ceptible—  I  mistook  some  other  condition 
about  tbe  thigh  for  what  I  was  looking  for, 
not  knowing  exactly  what  to  find.  I  found 
a  straight  cicatrix  or  scar  transvwsely  across 
the  upper  part  of  the  thigh.  That  I  had  to 
look  for  with  considerable  care  to  see.  I 
foiind  BOOM  dlflicnlty  in.  flndins  that  scar.  Q. 


Was  the  place  pointed  out  to  you  wh^e  tliat 
scar  was;  that  is,  the  region?  A.  They  put 
their  finger  down.  I  think  I  discovered  it 
about  tbe  same  time.  I  would  say  tLat  they 
showed  it  to  me  and  I  discovered  it  about 
the  same  time.  I  didn't  find  any  abnormal 
condition.  Both  thighs  were  about  the  name 
size,  no  loss  of  tissue,  and  the  slight  scar 
that  I  saw  Indicated  possibly  suppuration 
beneath  sometime.  Q.  Did  yon  find  any 
other  condition  of  the  boy?  A.  I  found  an 
enlarged  gland  in  the  groin,  in  both  groina, 
and  In  the  neck.  Q.  From  your  examlna- 
tioD  of  tbe  boy,  if  there  was  any  abscess 
tiwre  at  any  particular  time,  what  do  yon 
think  was  the  canae  of  that  abscess?  A.  Un- 
der such  conditions  as  I  fonnd,  an  abacess 
Is  liable  to  form  without  any  Injury  at  times. 
Olanda  auppurate  and  are  destroyed  by  sim- 
ply the  chUd'a  bealth  becoming  Impaired,  uid 
sometimes  they  break  down  without  any 
particular  cause."  On  cross-examination  be 
testlfled:  **Q.  Tou  say  yon  can't  concelTe  of 
any  such  condition  wonld  reanlt  In  a  healthy 
child.  Do  yon  mean  to  tell  me^  doctor,  do 
yon  mean  to  tell  thla  Jury,  that  If  the  child 
was  perfectly  robnat  and  healthy  on  the  night 
of  August  14^  1901,  tihat  his  health  was  ex- 
cellent, if  be  steps  Into  a  hole  Bix  Inches  de^. 
that  be  immediately  commences  to  cry,  that 
he  cries  from  that  time  until  be  gets  Into 
the  homo,  240  feet  away,  that  be  cries  after 
be  gets  into  tbe  honse,  puts  his  hand  npon 
his  groin  and  says  it  hurts  blm  then,  that 
In  the  morning  there  was  a  swelling,  and  In- 
flammation there  and  pain,  do  you  mmn  to 
say,  doctor,  that,  these  facta  taken  into  con- 
alderatioD,  the  fact  that  the  leg  was  perfect- 
ly  well  immediately  previous  to  the  accident, 
if  it  would  not  t>e  referable  to  the  fact  of 
his  stepping  into  that  hole,  if  this  condition 
would  not  be  referable  to  the  fact  of  hla 
stepping  into  that  hole  the  way  he  did?  A. 
Well,  putting  It  that  way,  of  course,  you 
have  got  to  take  tbe  symptoms  as  they  occur 
to  you  and  the  previous  history  and  all  that. 
Mr.  Hally:  I  desire  an  objection  to  that, 
and  now  ask  the  answer  be  stricken  out,  un- 
less tbe  portion  of  tbe  testimony  Is  eliminat- 
ed that  the  boy  put  his  hand  on  the  groin. 
There  is  absolutely  nothing  to  warrant  that 
in  this  case.  Tbe  Court:  I  have  forgotten 
about  that  I  will  give  you  an  exception. 
Q.  Do  you  know  Dr.  Shields?  A.  Yes.  Q. 
He  is  a  reputable  physician?  Mr.  Hally: 
I  object  to  that  Nobody  has  questioned  that 
A.  He  is  a  graduate.  He  has  my  name  to 
his  diploma.  Q.  He  Is  a  reputable  physician 
here?  A.  Tes.  Mr.  Hally :  I  object  to  that 
He  can't  bolster  up  a  man  that  is  put  npon 
the  stand,  when  tbe  truth  of  It  has  not  been 
questioned.  I  aak  It  be  stricken  out  The 
Court :  I  don't  think  there  Is  any  particular 
harm  done.  You  don't  question  his  reputa- 
tion. Dr.  Lane:  Hla  testimony  stands  for 
what  it  Is  worth  nptm  the  witness  stand." 
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The  tefltimony  above  quoted  comprleeti  all 
of  the  testimony  In  the  record  concerning 
the  child*!  nifleriiig  as  a  result  of  the  In- 
jury and  the  connection  between  the  fall  and 
the  abflceae.  It  la  manifest  that,  if  the  Jury 
save  anr  credmce  to  the  nndtapnted  teatl* 
mony  of  the  parents  and  the  attending  physi- 
cian, they  most  have  found  that  the  plain- 
tiff suffered  great  pain.  Independent  of  the 
expresalon  of  i^lnlons  or  cmdnalona  to  tfiat 
effect  The  ezdamattou,  acta,  and  demean- 
or of  the  diild,  which  were  undonbtedly  com- 
petent, folly  estabUabed  the  fact  that  he  sof- 
Yered  great  pain,  and  the  admisBion  of  the 
'Opinions  craqplataed  It  error,  was,  nnder 
the  drcanutances,  not  sufficiently  prejudicial 
to  call  for  a  rereraal  of  the  caae. 

The  sixth  assignment  of  error  wu  dlqwsed 
of  by  the  testlDMiny,  put  In  after  the  objec- 
tion was  made,  that  the  doctor  bad  examined 
the  child  two  weeks  prior  to  the  trial. 

The  seventh  and  fourteenth  assignments 
of  error  are  not  well  founded.  The  point  of 
the  objections  made  to  the  trial  Judge  was 
not,  as  in  the  brief  in  this  court,  that  there 
was  no  evidence  in  the  case  that  the  cbUd 
"at  once"  put  his  hand  on  his  groin,  but 
that  "there  Is  no  evidence  at  all  in  this 
particular  case  that  this  boy  put  his  hand 
any  place."  There  was  abundant  evidence 
that  the  boy  frequently  put  his  baud  upon  hla 
groin;  in  fact,  his  father  said,  "be  was  al- 
ways holding  his  hand  on  there."  Further- 
more, the  answer  of  Dr.  Shields  shows  that 
lie  did  not  base  It  upon  tbe  hypothetical 
question  at  all,  but  upon  his  examination  of 
the  child.  "From  my  experience,  I  would 
say  that  the  Injury  that  X  found  Gordon 
Boehm  suffering  from  could  be  produced  by 
stepping  Into  a  bole  In  a  sidewalk  and  strain- 
ing his  leg."  We  think,  also,  tbat  the  ques- 
tion was  substantially  based  upon  tbe  testi- 
mony and  was  properly  allowed. 

The  answer  of  Dr.  Shields  above  referred 
to  also  disposes  of  tbe  ninth  and  tenth  as- 
signments of  error.  Whether  the  question 
permitted  by  the  court  was  proper  or  not, 
what  was  actually  testified  to  by  the  doctor 
was  admissible.  Bush  v.  Street  R.  Co.,  IIS 
Mich.  513,  71  N.  W.  861,  There  was  evidence 
in  the  case  from  which  tbe  Jury  could  prop- 
erly flud  that  the  child  was  a  healthy,  ro- 
bust child,  with  perfectly  sound  legs,  im- 
mediately prior  to  his  injury,  and  tbat  an 
abscess  formed  after  tbe  injury,  which 
might  tiave  been  caused  by  straining  bis  leg. 
But,  If  there  was  no  evidoice  of  the  strain- 
ing of  the  1^,  this  did  not  render  the  doc- 
tiff's  teatlnKmy  tocompetent  It  was  proper 
to  show  bow  the  abscess  might  have  been 
cansed.  Whether  tbe  proofs  at  the  close  of 
the  testlnumy  Jnstlfled  tbe  anbmisslon  of  the 
case  niton  that  theory  would  present  another 
question. 

We  find  no  orora  In  tbe  record  Justifying 
a  rereraal  of  the  lodgment;  and  the  Jndf- 
inant  la  aiflttned. 


JAMBB  T.  IBTINB  at  al. 
(SuiffMne  Oourt  of  Uldiifan.  8<pt  20,  1905.) 

1.  DnOS— BxSTBIOriOHB— Vaijditt. 

A  restriction  In  a  deed,  declaring  that  no 
structure  but  dwellings,  to  cost  at  least  |2,500 
and  to  be  built  16  feet  from  the  street  line,  shall 
be  erected  on  the  land,  is  valid. 
Sl  Bamb— OoNsnnonoH. 

RestrlctlonB  In  deeds  will  bs  eonstmed 
strictly  against  tbe  grantors  and  those  claiming 
under  them,  and  doabta  resolved  In  favor  of  the 
free  use  of  the  property. 
8.  Same. 

Owners  of  land  platted  it,  and  then  con- 
veyed it  to  a  third  person  aa  trustee,  who  after- 
wards deeded  back  to  each  original  owner  a 
number  of  lots  represeoting  his  interest  in  the 
unplatted  tract.  The  plat,  the  deed  from  the 
owners  to  the  trustee,  and  tbe  deeds  from  the 
trustee  contained  no  restrictions.  The  wiginal 
owners  subsequently  executed  deeds  of  many 
lots,  16  of  which  cootalned  no  restrictions,  while 
others  contained  restrictions  to  the  effect  that  no 
structure  but  dwellings  coating  at  least  |2,000 
should  be  erected  thereon.  There  was  an  under- 
standing that  the  land  should  be  used  for  resi- 
dences. Double  houses  were  built  thereon  with- 
out objection.  Held,  that  a  grantee  in  a  deed 
stipulating  tbat  be  would  not  erect  "any  build- 
ing" on  the  lot  conveyed  of  the  value  of  less 
than  $2,600  was  entitled  to  erect  a  double  house. 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;  Henry  A.  Mandell,  Judge. 

Suit  by  Delbert  C.  James  against  William 
A.  Irvine  and  another.  From  a  decree  dis- 
mlssliv  the  bill,  complainant  appeals.  Affirm- 
ed. 

For  some  time  prior  to  1889,  a  tract  of 
land  extending  west  from  Woodward  avome 
to  Hamilton  Boulevard,  In  the  dty  of  Detroit, 
was  owned  by  several  parties,  and  was  plat- 
ted as  Dnffleld  &  Dnnbar'a  Subdivision,  con- 
taining 98  lots.  Tbe  plat  was  duly  recorded. 
After  the  recwding  of  tiie  plat,  and  on  May 
10,  18B1,  the  parties  owning  the  land  «xe- 
cnted  a  deed  to  Mr.  Bethnne  Duffleld,  as  tma- 
tee.  Mr.  Duffleld  afterwards  deeded  baA  to 
ea<A  ordinal  owner  a  certain  number  vt 
lota,  representing  bla  interest  In  the  unplat- 
ted pnpOT^.  Neither  tbe  plat  nor  tiie  trust 
deed  to  Dnffleld,  nw  tbe  deeds  from  Dnf- 
fleld to  the  mrl^nal  owners,  ccndalned  any 
restricttons  as  to  the  character  w  location  of 
the  bnlldinga  to  be  erected  thereon.  It  was 
stipulated  Iv  writing  upon  the  hearing  below 
that  16  (Ht  these  lots  of  this  snbdivlBlon  om- 
talned  no  building  restrictions  whatever,  of 
which  aeverat  have  been  sold  and  bnlldtaigB 
erected  thereon ;  that  9  of  tlw  tote  are  sub- 
ject to  tbe  restiictUms;  '*that  no  structure 
but  dwellings,  to  ooet  at  least  12,600  and  to 
be  bnUt  16  feet  from  the  street  line  of  EncUd 
avenne,  staall  be  erected  thereon" ;  tbat  2  oC 
said  lote  are  subject  to  the  restriction  that 
"the  granteoi  his  heirs  or  assigns,  •  •  * 
will  not  «ect  any  building  np(m  said  lote 
within  16  feet  of  the  line  of  BucUd  avenue  or 
of  the  value  less  than  92,600;  atld  building  to 
be  used  <mly  aa  dwedUnga  with  appurte- 
nances" ;  tbat  one  deed,  dated  June  18k  1891, 
to  on*  Mary  Stimnan,  contained  the  restcio- 


Digitized  by 


632 


IM  NOBTUWJUBTUBN  BHPORTBB. 


(Midi. 


tlon  "that  no  building  shall  be  erected  upon 
Bald  premtoeB  by  said  second  party,  tier  heirs, 
executors,  administrators,  or  assigns,  except 
for  the  puposes  ot  a  dwelling  only,  ttiat  any 
building  80  arected  shall  not  be  less  tiian  15 
feet  from  the  line  ot  BncUd  nTenne,  and 
shall  cost  not  less  than  |2,000,  and  said  par- 
ties of  the  flrat  part;  for  tbenuelTefl,  their 
heirs,  execotors,  and  administrators,  and 
aald  Betbune  Dnffleld.  as  tmstee,  for  the  con- 
slderations  herein  mentioned,  hereby  cove- 
nant and  agree  that  In  selling  said  land  In 
said  snbdlTlsioa  the  forqpolng  restrictions 
shall  be  innoporated  In  each  and  erary  deed, 
and  that  they,  their  hetrs,  execntors,  admin- 
istrators, and  aasignB,  will  enforce  said  re- 
strlctlona" ;  that  8  of  said  lots  are  mibjeet  to 
the  restriction  **that  said  party  of  tbe  second 
part,  his  heirs  or  assigns,  are  not  to  ooaxpy 
said  praulsea  ezc^t  for  realdeoce  pnrposee, 
*  •  *  and,  fnrtber.  that  no  boUding  shall 
be  meted  within  15  fdet  of  the  street  line 
of  Bndld  avennet  and  to  cost  not  less  than 
92,600";  that  19  of  the  said  lots  are  snb- 
Ject  to  the  restriction  that  the  grantees  "will 
not  occupy  said  premlson  ezc^  for  dwelling 
purposes,  and  to  cost  at  least  f2,S00,  and 
DottobeerectedwltblnlSfeet  of  the  street  line 
of  Euclid  aTonoe'*;  tliat  thwe  are  now  28 
buildings  erected,  or  In  course  of  erection, 
on  Bnclid  arorne  (which  extends  through 
this  sut>diTlsion),  exclualve  of  the  building 
inrolved  In  this  case;  "that  there  are  IS 
buildings  In  the  first  block,  of  which  9  are 
buildings  designed  and  used  for  the  purpose 
of  one  family,  S  of  which  are  double  houses, 
designed  and  used,  reapectively,  for  two  sep- 
arate families,  and  1  of  which  is  a  four- 
family  fiat,  designed  and  used  by  four  sep- 
arate families;  that  lot  No.  8,  owned  by 
def^dants,  and  upon  which  they  propose 
to  erect  the  building  complained  of  In  this 
case,  is  situated  In  the  first  block  near  Wood- 
ward arenne;  that  there  are  16  buildings  In 
the  second  bloc^  16  of  which  are  designed 
and  used  for  one  separate  family,  1  of  which 
Is  a  two-family  fiat  designed  and  used  by 
two  separate  families;  that  lot  No.  40,  owned 
and  occupied  by  the  complainant,  it  situated 
in  the  second  bkx^  8  lots  west  of  Second 
aToine." 

The  defendants  derived  their  title  to  lot  8, 
upon  which  the  building  in  dlq)ute  is 
proposed  to  be  erected,  by  the  trust  deed 
executed  by  all  the  original  platters  to 
DutiQeld,  trustee,  and  a  deed  from  Duffleld, 
trustee,  to  Mary  B.  Dnffleld,  both  of  these 
deeds  being  without  any  reatrlctlwa ;  deed 
from  Mary  Dnflield  to  George  A.  Gregg, 
which  deed  contatos  the  first  restriction  upon 
said  lot;  deed  from  Qregg  to  defendants. 
March  24,  1903,  containing  the  following: 
"Said  party  of  the  second  part,  for  them- 
selves and  heirs  and  assigns,  as  a  part  of  the 
consideration  hereof,  hereby  agree  that  th^ 
will  not  occDpy  said  premises  except  for  a 
dwelling  houses  and  that  tbey  will  not  erect 


any  building  upon  said  premises  within  15 
feet  of  the  line  of  Buclld  avorae,  or  of  tlie 
value  of  less  tlian  $2,500,''  The  deed  to 
complainant  contains  a  similar  restrtctl<Hi. 
Upon  his  lot  he  erected  a  dwelling  hoiise  d» 
signed  for  one  family,  which  is  occapted  try 
himself.  The  defendanto  had  inrepared  plans 
and  q>eclflcation8  tor  the  tfectlOD  a  dvrell- 
ing  house,  and  bad  let  the  contract  wben 
complainant  filed  this  bill  to  enjoin  tliem 
from  erecting  a  doable  dwelUng  bouse,  npon 
the  theory  that  there  was  a  binding  restrK"- 
tlon  upcm  all  lot  owners  of  BucUd  avenue 
that  no  dwelling  boose  shoold  be  erected  for 
the  occupancy  of  more  than  one  family.  The 
house  proposed  to  be  erected  by  the  de- 
fendants is  35  feet  wlde^  with  a  gable  roof: 
to  cost  y6;600,  to  have  all  modorn  convmlen- 
oes,  to  be  built  In  a  first-class  manner,  and 
designed  for  the  use  of  two  families;  the  de- 
fendants designing  to  live  npon  the  lint  floor 
and  to  rent  the  second. 

It  was  stipulated  In  a  snwlVMntal  record 
that  a  double  hous^  deslinied  fiir  use  by  two 
separate  families,  had  been  erected  on  lot 
Na  89,  sltoated  nearer  complainant's  honae 
than  Is  the  proposed  building  <tf  detendanfa ; 
that  said  doable  house  Is  now  occupied  by 
two  sqiarate  families;  Oat  con^lMnant  two* 
tested  and  oltjectsd  to  aald  double  houses  bnt 
took,  no  legal  st^  to  prevent  It;  Out  plans 
for  a  terrace,  designed  for  the  use  of  ttaree 
s^arate  fiunUles,  have  been  sidmiltted  to 
complainant  and  otti»  restdents  of  BacUd 
avenui^  and  that  formal  objections  to  aald 
terrace  were'  made,  but  no  legal  stops  were 
taken  by  complainant  or  other  resldaitB  to 
iwevent  the  erectlm  of  said  terrace;  that 
building  operations  for  the  same  have  been 
ounmenced,  excavations  completed,  and  work 
is  now  b^ng  done  upon  the  walls  ^ve  the 
ground.  The  case  was  heard  npon  pleadings 
and  proofs  taken  In  open  court,  and  the  bill 
diflmlnncifl- 

Argued  before  MOOBB,  a  J.,  and  GAA- 
PBNTBR,  GBAMT,  MONTQOMBBT.  and 
08TBANDEB.  JJ. 

James  A  Eaipatri<ft  (Hour  O.  Walters, 
of  counsel),  for  ajviellant  Shaw,  Warren, 
Gady  &  Oakea,  for  appellees. 

GRANT,  X  (after  stating  the  facts).  0«n- 
plelnant  seeks  to  enjoin  the  defendants  from 
the  erection  of  a  dwdllng  house  designed 
for  two  families,  one  oa  the  first  and  the 
other  upon  the  seccoid  fioor.  His  theory  Is  that 
there  was  a  general  restrictlcn,  binding  upon 
the  original  owners  and  their  subsequent 
grantees,  that  only  a  single  dwelling  houae 
designed  for  one  family  should  be  erected 
upon  each  lot  The  defendanto  have  com- 
piled with  the  other  alleged  restrictions,  and 
we  need  not  discuss  them.  The  restriction 
as  claimed  by  the  complainant  would  be  valid. 
Harris  v.  Boraback  (Mich.)  100  N.  W.  881; 
Watroua  v.  AOan,  67  MldL  868,  24  N.  W.  104, 
68  Am.  Bflpu  863.  BestrlctioDS  in  deeds  wUI 
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be  coDBtrned  strictly  againBt  the  grantors 
and  tbote  claiming  to  enforce  them,  and 
all  doubts  resoWed  In  favor  of  the  free  nse 
of  the  property.  11  Cyc.  1077,  107a  The 
principle  governing  restrictions  of  this  char- 
acter is  not  Id  doubt  The  question  Is  ably 
discussed  In  De  Gray  v.  Monmouth  Beach 
Club  House,  50  N.  J.  Bq.  329,  24  Atl.  888. 
The  court,  after  a  fall  discussion  of  the  prin- 
ciple and  the  authorities,  so  clearly  states 
the  law  (page  840  of  SO  N.  3.  Eq.,  page  892 
of  24  Atl.)  that  we  quote  it:  "The  law  de- 
duclble  from  these  principles  and  the  authori- 
ties, applicable  to  this  case,  is  that  where 
there  Is  a  general  scheme  or  plan,  adopted 
and  made  public  by  the  owner  of  a  tract,  for 
the  development  and  Improvement  of  the 
property,  by  which  It  Is  divided  into  streets, 
avenues,  and  lote,  and  contemplating  a  re- 
striction as  to  the  uses  to  which  buildings 
or  lots  may  be  put,  to  be  secured  by  a  cove- 
nant embodying  the  restriction  to  be  Inserted 
In  each  deed  to  a  purchaser,  and  It  appears, 
by  writings  or  by  the  clrcomstances,  that 
such  coveoanta  are  Int^ded  for  the  benefit 
of  all  the  lands,  and  that  each  purchaser  is 
to  be  subject  to  and  to  have  the  benefit  there- 
of, and  the  oorenants  are  actually  inserted 
In  all  deeds  for  lots  sold  in  pursuance  of 
the  plan,  one  pnrcbaaer  and  bla  assigns  may 
oiforce  the  covoiant  against  any  other  pnr- 
dkaser  and  his  assigns,  if  be  has  bought  with 
knowledge  of  the  scheme,  and  the  covenant 
has  been  part  of  the  anbject-matt^  of  his 
purchase"  See,  also.  Sharp  v.  Ropes.  110 
Mass.  881 ;  McMurtry  v.  Investment  Ca,  108 
Ky.  808,  46  S.  W.  96:  Bonn  v.  Hellberg.  88 
App.  Dfv.  516,  66  N.  Y.  gnpp.  841 ;  Summers 
T.  Beeler  (Md.)  46  Atl.  19.  48  L.  R.  A.  64. 

There  la  nothii^  In  the  plat  or  in  the  deed 
from  the  original  grantors  to  the  trustee, 
or  from  the  trustee  back  to  the  original  own- 
ers, to  indicate  any  restrictions  whatever. 
The  original  platters  afterwards  executed 
deeds  of  many  lots,  16  of  which  contained 
no  restrictions  whatever,  while  others  con- 
tained restrictions  differing  from  each  other, 
and  only  1,  the  deed  to  Mary  Sherman,  con- 
tained any  covenant  or  agreem^t  to  incor- 
porate the  restriction  in  other  deeds.  Com- 
plainant sought  by  parol  evidaice  to  estab- 
lish a  common  plan  for  the  location  and  erec- 
tion of  the  dwelling  houses  in  the  subdivl- 
eion,  and  mdeavored  to  show  an  under- 
standing that  a  dwelling  house  for  one  fami- 
ly on  each  lot  was  intended.  Even  If  re- 
strictions could  be  thus  established,  the  proof 
falls  to  establish  the  one  contended  for  by 
the  complainant.  The  evidence  goes  no  fur- 
ther than  to  show  that  Qiere  was  an  under* 
standing  that  the  subdivision  should  be  used 
for  residences,  and  not  for  business  pur- 
poses. The  subsequent  conduct  ot  the  origi- 
nal grantors  snd  their  grantees  shows  clear- 
ly that  the  understanding  went  no  further. 
Doable  houses  have  been  built  upon  the 
same  snbdlvlslon  wlthont  objection,  and 
complainant  testified  that  ha  did  not  deem 


such  buildings  objectionable.  There  were 
such  houses  on  the  street  when  he  bought 
Is  a  house  more  objectionable  because  built 
to  accommodate  two  families  on  the  same 
floor  than  when  one  Is  on  the  floor  above? 
Complainant  also  testlfled  that  defendants* 
house  Is  not  objectionable  In  appearance, 
and  there  are  other  houaea  u^n  the  subdivi- 
sion more  objectionable  than  his.  One  of 
the  original  owners,  complainant's  witness, 
testified  that  a  house  designed  for  two 
families  was  not  detrimental  to  the  street 
Another  witness  for  complainant  testified 
that  tbe  five  double  dwellings  then  on  the 
street  are  not  detrimental  to  It  The  de- 
fendants submitted  their  plans  to  complain- 
ant and  he  stated  that  the  building  would 
look  as  good  as  two-thirds  of  those  on  tbe 
street  If  It  be  conceded  that  there  was  a 
valid  restriction  limiting  each  lot  owner  to 
"a  dwelling"  to  be  erected  on  his  premises, 
we  think  the  parties  have  construed  that  to 
mean  a  double  house,  or  a  house  of  two 
stories,  to  be  occupied  for  dwelling  purposes 
by  two  families,  as  a  compliance  with  the 
restriction. 

This  is  not  a  case,  as  in  Harris  v.  Rora- 
back,  supra,  where  the  restriction  was  to 
"one  dwelling  house  to  each  lot"  and  the 
grantors  had  Incorporated  that  restriction  In 
every  deed  they  ezeputed.  Neither  Is  It  a 
case  where,  as  In  Olllls  v.  Bailey.  21  N.  H. 
149,  "in  order  that  the  bttildlngs  erected 
thereon  may  not  be  crowded  together,  but 
may  each  be  surrounded  by  a  space  of  open 
ground,"  it  waa  agreed  that  "one  sli^le 
dwelling  house,  with  a  shed,  bam,  and  other 
outbuildings  requisite  for  tbe  use  of  the 
same,"  abould  be  erected.  Complainant  and' 
other  lot  owners,  including  the  defendants, 
have  placed  a  construction  upon  the  lan- 
guage of  this  restriction,  and  must  be  bound 
thereby.  Especially  is  this  true  whm  tbe- 
complainant  shows  no  damage  bj  the  erec- 
tion  of  the  building. 

Other  Important  and  Interesting  questions 
are  raised,  but  this  disposal  of  the  case  ren- 
ders it  unnecessary  to  discuss  them. 

Decree  affirmed,  with  costs. 


PEOPLE  T.  GOI/BATH. 
(Supreme  Court  of  Michigan.  Sept.  19,  190b.> 

1.  Cbxhiivai.  Law— Evidenob  as  to  Age. 

While  one  Is  competent  to  testify  to  her 
agej  yet,  she  having  no  information  on  the  sab- 
ject  from  members  of  her  family,  her  opinion, 
based  on  the  statement  of  others^  is  not  evi- 
dence, and  their  statements  are  hearsay. 

[Ed.  Note.— -For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  I*w,  |  978.1 

2.  Same— CBoas-EzAHinATioN— Matebiazjtt. 

One  wbo,  on  a  prosecatlon  for  itatutory 
rai>e,  has  testified  to  ue  age  of  prosecutrix,  and' 
stated  that  there  was  a  record  of  her  birth,  and 
given  this  to  defendant's  counsel,  may  not  be 
cross-examined  as  to  the  age  of  other  children 
In  the  family^  wlthont  It  t&sf  shown  how  thia 
is  aatsrlaL 
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2.  Sau— InsnncmoHB. 

For  the  court,  in  ita  ch&rge  on  a  tvoeeca- 
tlon  for  Btatutorr  rape,  to  speak  of  proaecotrlx 
as  "the  little  (Irl,^  if  emr,  la  barmleas. 

Hoore,  O.       and  Blair  and  Ostrander,  JJ^ 
dlaaoitiiig. 

Brnw  to  drcuft  Ooart,  Bay  Oonnty;  Tbeo- 
dore  F.  Ettieiiard,  Jvdga 

Iram  B.  Oolbatb  was  conrlcted  of  statn^vy 
vape,  and  brings  error.  AfTlrmed. 

Arffaed  before  UOORB»  O.  J.,  and  OAB* 
PBNTER,  McALVAT,  GRANT.  BLAIR, 
MONTGOHBRT.  OBTRANDBR,  and  HOOK- 
BR,  JJ. 

Pierce  &  Elnnane,  for  appellant  John  E. 
Bird,  Atty.  Gen^  Bralde  J.  Orr,  Proa.  Atty., 
and  R.  T.  Waddl^  Aast  Pros.  Atty.,  far  the 

People. 

HOOKER,  J.  It  la  tbe  general  rule  tiiat  a 
person  la  competent  to  testify  to  his  own  age. 
When,  bowerev,  It  appears  that  he  has  no 
recoUecticm  of  bis  mother,  and  baa  no  infer 
matlon  npon  the  sabject  from  hie  relatives 
or  other  members  of  tbe  family,  fala  opinion, 
based  on  tbe  atatement  of  other  peraona.  Is 
□ot  erldence,  while  the  statements  of  ancb 
persons  an  hearsay.  In  this  eanse  the  defend- 
ant's counsel  sought  to  Introduce  evidence  of 
anch  statements  tbrongb  cross-examination  of 
the  witness,  who  had  not  been  asked  opon 
direct  examination  to  state  her  age.  It  was 
Inadmissible,  and  tbe  oonrt  did  not  err  in  ex- 
cluding It  Tin  tfeec  that  she  waa  defend- 
ant's Ttetlm,  or  even  complaining  witness, 
■does  not  afleet  tbe  question,  which  Is  measnr- 
«d  by  tbe  rule  appllcabte  to  any  witness. 

Tbe  sl8t»  of  defendant's  alleged  victim, 
teatlfled  to  her  age,  and  stated  ttiat  sbe  was 
present  at  ber  blrtii,  wben  die,  the  witness, 
was  fifteen  years  old.  On  cross-examination 
she  was  asked  U  there  was  a  record  al  Bra's 
Urtb,  and  replied.  Tea;  we  have  it**  It  was  | 
developed  that  pending  tbeae  prooeedb^  her 
brother  had  writtoi  a  lettw,  &om  which  wlt- 
nesi^  husband  had  made  a  record.  It  is  In- 
ferable that  thla  letter  gave  the  ages  of  tbe 
children.  Iba  letter  was  not  In  court,  and  It 
does  not  appear  what  the  record  made  by  the 
witness'  husband  showed.  This  record  was 
produced  and  given  to  defendant'a  coun- 
sel, who  did  not  try  to  Introduce  It,  but  who 
sought  to  ask  aueettons  concnning  It  with 
reference  to  other  children.  The  court  said 
that  h«  did  not  see  bow  this  waa  matwlal, 
and  counsel  does  not  seem  to  have  cared  to 
enlighten  him.  Nor  has  be  enlightened  us  as 
to  its  bearing  or  Importance.  Tbia  he  should 
have  done.  If  he  made  any  claim  for  It  If 
there  was  occasion  to  go  Into  the  ages  ot  the 
other  children,  it  could  easily  have  been  made 
to  appear. 

Tbe  fact  tbat  in  bis  charge  the  court  re* 
ferred  to  Eva  as  '*the  little  gbl"  was  not 
necessarily  error.  If  she  waa  a  Uttle  girl, 
and  we  may  preanme  that  she  was,  or  be 
would  not  so  have  described  her,  It  waa  man!- 
feat  to  all  who  aaw  bar,  and,  if  she  waa  really 
a  large  girl,  tbe  Jury  could  not  be  misled  by 


this  description  In  their  presence  at  the  time: 
and  erroneously  calling  her  a  Uttle  girl  would 
not  be  likely  to  injure  tbe  revmdent  with 
tbe  Jury. 
The  Judgment  should  be  afflrmed. 

CARPENTER,  UcALVA7,  GRANT,  and 
MONTGOMEBT,  JJ.,  concurred. 

BLAIR,  J.  (dissenting).  The  reepoDdeot, 
a  piano  tuner,  was  convicted  in  the  Bay  cir- 
cuit comt  upon  an  Information  charging  atate- 
tory  rape  upon  Eva  Gable,  a  female  child  un- 
d«r  the  age  of  16  yeara,  to  wit  of  tbe  age  of 
14  years  on  the  9th  day  of  April.  1901  Eva 
first  met  the  reapondent  In  tbe  parkw  of  i 
hotel  at  Cheboygan,  on  the  9tb  of  April,  1804. 
Reapondent  b^an  a  convmatlon  with  ber, 
and  after  some  casual  remarim  Invited  bar  to 
go  to  Bay  City  with  him,  which  she  flnallr 
consented  to  do.  "He  said  I  could  stay  at  his 
home  a  while,  and.  If  I  wanted  to,  be  would 
get  me  a  place  to  work.  •  •  •  Coming 
down  on  the  train,  be  asked  me  bow  old  I  was. 
and  I  told  bbn  that  I  had  been  told  that  I  was 
17.  and  he  said  I  didn't  look  to  be  that  old. 
He  didn't  think  I  waa."  Reepondrait  took 
Eva  to  bia  rooma  In  a  block  in  Bay  City,  went 
out  and  got  ber  some  fruit  and  then  went 
away,  telling  her  be  waa  going  to  the  hotel 
for  the  night  He  came  back  in  idwut  two 
bonra.  "Wben  be  came  back.  I  waa  in  bed, 
and  I  bad  taken  all  my  clothes  off.  and  bad 
only  my  nightdress  on.  He  came  Into  tbe  bed- 
room. I  said  to  lum.  'I  thought  you  were 
going  to  stey  at  the  hotel  to-nlgbt'  and  be  said 
'No,  I  thought  I  would  come  back  and  atay 
with  you.'  I  saya.  'Where  will  yon  sle^?*  He 
aays.  *I  will  sleep  here.'  1  aeked  him  where 
I  would  sleep,  and  be  saya.  Ton  wlU  aleep 
here,  too.'  I  aays,  'I  ain't  gi^ng  to  stay  liere. 
i  If  you  are.'  He  says,  *Tou  will  have  to.*  I 
tried  to  get  out  of  bed,  and  be  hM  me  in 
bed.  He  had  one  hand  on  my  wrist  and  the 
other  on  my  shoulder.  I  tried  to  get  up,  and 
be  would  not  let  me.  Then  be  tock  one  am 
off  me,  and  th^  undreased  himarif  and  got 
Into  bed.  Wben  be  got  m  bed,  I  did  not  do 
or  say  anything.  I  did  not  try  to  get  away  or 
ke^  him  away  from  me.  Bb  lay  In  bed 
about  10  minutes,  and  tbm  misused  meu  I 
tried  to  get  out  of  bed,  and  be  would  not  lot 
me.  He  had  intercourse  wttb  me  twice  be- 
fore tbe  police  camei  In  about  10  mlnntea. 
About  ha  If  an  bour  afterwards  the  offlcen 
came  to  tbe  door.  We  were  botb  atill  un- 
dressed. The  officers  knocked  on  the  door, 
and  Oolbatb  got  up  and  went  oat  Into  the  room. 
Then  be  came  back  and  told  me  to  get  up. 
and  I  asked  blm  if  It  was  anybody  at  our 
door,  and  he  aaid,  Tea.'  He  aald  he  tbon^t 
it  was  a  ptdlconan.  He  dressed  first,  and  1 
got  up  and  got  dressed,  and  be  told  me  to 
stick  to  it  that  I  waa  17,  and  to  tell  tbem  that 
we  were  not  In  bed,  and  that  be  waa  going 
to  tBkB  me  down  to  the  iepat  Ho  said.  If 
I  told  them  that  we  had  both  been  in  bed, 
tbey  would  send  ua  both  over  the  road." 
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ReapoDdent  admitted  tbat  bli  purpose  In 
inviting  Eva  to  accompany  htm  to  Bay  City 
was  to  have  eecnal  bitercooree  with  her,  bat 
testified  tbat  ttae  coming  of  the  police  pre- 
vented bla  carrying  out  bis  design.  Ra»pond- 
enf  a  counsel  concede  the  correctness  of  the 
court's  mUngs  and  Instructions  as  to  the 
-question  wbetber  xespoodrat  had  sexual 
lotercourae  with  Bra,  but  contend  that 
seriously  prejudicial  errw  was  committed  in 
bia  rulings  upon  the  adndsslblllty  of  testi- 
mony as  to  Eva's  age  and  the  form  of  ^ 
ref^CTces  to  her  In  his  charge.  In  wOor  to 
propnly  discuss  the  legal  questions  Involved 
In  this  tnanch  of  the  case,  it  is  necessary  to 
set  out  quite  fully  portions  of  the  testimony. 
The  only  evidence  as  to  the  age  of  the  com- 
plaining witness,  Bva  Gable,  was  given  by 
tiereelf  aod  her  married  sister,  Mrs.  Ella 
Bonner. 

Bra  testified  on  bee  direct  examination 
tbat  she  was  bom  in  Troy,  Oauada;  that 
ber  mother  was  dead,  and  she  did  not  know 
where  bar  father  was;  that,  after  her  home 
was  ^broken  up  and  her  fathw  wait  away, 
she  wait  to  Mrs.  Eastlake'a  to  live.  "I 
stayed  with  ber  about  a  year.  She  put  me 
In  the  hands  of  Mr.  Brown,  who  took  charge 
of  yonng  children.  He  kept  me  In  bis  house 
for  a  while,  about  three  months;  then  he 
pat  me  with  a  sdioolteacber,  Miss  Walker, 
and  I  remained  with  Miss  Walker  about 
eight  years.  I  afterwards  went  to  live  with 
MacEIroys.  They  moved  to  Wolverine,  up 
north  here  in  Michigan,  and  I  accompanied 
them.  TblB  was  last  June.  Afterwards  the 
MacEIroys  went  from  Wolverine  to  Cbe- 
iMjygan,  and  I  did  not  go  with  them,  because 
I  was  working  at  a  place.  Where  I  was 
working,  the  woman  didn't  want  me  to 
leave  until  a  few  days  after  tbey  went,  and 
th^  told  me  they  would  write  me  and  tell 
me  when  to  come.  I  expected  to  go  from 
Wolverine  to  Cheboygan.  They  left  on  Mon- 
day, aud  I  left  on  Friday.  Q.  Do  you  know 
how  old  yon  are?  A.  Yes,  sir.  Q.  How  old 
are  yon?  From  whom  had  you  been  told 
you  were  16  or  IT?  A.  Mrs.  Brown.  She 
was  tbe  reeve's  wife  In  Canada.  I  have  as- 
■certalned  my  true  age  from  my  slater,  who 
is  here."  On  cross-^amlnatlon  she  testified 
as  follows:  "I  have  do  recollection  of  my 
mother.  My  father  left  us.  I  have  no  rec- 
ollection of  his  leaving.  I  then  lived  with  a 
neighbor  woman,  Mrs.  Eastlake.  I  remem- 
ber that  distinctly.  I  was  old  enough  to 
remember  that  I  lived  with  Mrs.  Eastlake 
about  a  year.  She  lived  a  little  ways  out  of 
Troy.  After  living  a  year  with  Mrs.  East- 
lake  1  went  with  the  reeve,  Mr.  Brown,  who 
looks  after  children  whose  parents  are  dead 
or  have  deserted  them.  I  remember  It  dis- 
tinctly that  I  lived  with  blm  about  a  year. 
After  living  with  Mrs.  Eastlake  for  a  year, 
and  Mr.  Brown  for  another  year,  I  lived 
with  Miss  Walker  for  eight  years,  and  then 
went  to  live  with  a  family  named  MacElroy, 


and  came  with  this  family  to  Michigan  last 
June,  and  lived  with  them  until  tbey  went  to 
Cheboygan.  I  told  Mr.  Colbath  that,  so  far 
as  I  knew,  I  was  17  years  of  age.  I  knew 
this  from  what  people  told  me  that  I  lived 
with.  Q.  As  I  trnderstood  yon,  before  you 
came  here  to  Michigan,  some  party  over 
there  told  yon  yon  were  16  yeare  old  past 
Who  was  ttae  party  that  told  you  you  was 
16  years  old  past?  A.  Mrs.  Brown  told  me 
two  years  ago  tbat  I  was  15.  (Objected  to 
as  immaterial,  what  dlfferoit  people  have 
told  her.  Slie  could  not  give  any  consent, 
aud  could  not  tell  her  ag^  The  Court: 
This  lamination  was  made  on  tbe  other 
side.  It  is  hearsay  and  the  statement  of 
somebody  else,  and  I  think  it  would  be  In- 
competoit  what  somebody  else  told  her.  If 
it  is  not  competent  on  one  side.  It  is  not 
competent  on  the  other.  Mr.  Pierce:  Up  to 
this  stage  of  the  examination,  tbe  people 
having  finished  the  direct  examination  of 
this  complaining  witness,  there  has  been  no 
record  produced  or  anything  produoed  sbow- 
li^  conclusively  her  age.  Tbat  question  in 
this  case,  of  course.  Is  lately  speculative. 
Isn't  It  the  rule  tbat  you  can  gather  from  tbe 
neightwrs,  tbat  you  gather  from  the  persons 
with  whom  you  are  associated  dedaratluu 
made  by  th^  as  to  the  age  in  cases  of  this 
kind  and  character,  and  that  has  a  tendency 
to  show  the  fact  in  the  absence  of  a  record. 
Tbe  Court:  No;  for  tbe  reason  tbat  If  It 
was  from  ber  own  mother's  statement,  or 
h^  own  father's  stetement.  or  her  sisto-'B 
statement,  or  somebody  tbat  had  a  direct 
knowledge  or  might  be  asstmied  had  a  di- 
rect knowledge,  there  might  be  more  claim 
for  It;  bat  you  can  not  try  the  Issue  here  in 
this  case  on  hearsay  as  to  neighbor's  knowl- 
edge, or  on  what  tbey  base  their  knowledge, 
or  whether  tbey  had  any  Information  upon 
it  It  is  tbe  baldest  hearsay  what  neighbors 
say  In  r^ard  to  age.  It  Is  outside  of  any- 
thing that  would  be  in  evidence  as  to  age.' 
The  young  lady's  motho-  died  when  she  was 
2  years  of  age.  She  had  no  knowledge  of  ber 
mother.  Afterwards  ber  father  deserted  tbe 
family,  and  she  has  practically  little  knowl- 
edge of  blm.  If  any,  during  the  younger  por- 
tion of  b^  life.  She  lived,  according  to  her 
testimony,  with  a  woman  named  Brown,  and, 
as  it  appears  from  the  cross-examination, 
Mr.  Brown  had  charge  of  persons  under  the 
unfortunate  circumstances  she  was  in.  She 
was  advised  after  living  with  blm,  after  a 
period  of  eight  years,  by  him,  that  before 
she  came  to  Michigan  she  was  15  years  of 
age,  which  would  make  her  17  now.  Mr. 
Pierce:  Isn't  It  a  strong  circumstance  to 
esUbllsh  the  fact  of  her  age,  and  Isn't  It 
admissible  for  tbat  reason?  Tbe  Court: 
I  don't  think  so.  (Exception  taken.)  It  wlU 
be  a  year  ago  next  month,  June,  since  I 
went  to  live  with  the  MacEIroys  in  Wol- 
verine, Michigan." 
Mra  Ella  Bonner,  Bra's  alstor,  testified 
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tbat  tbelr  mother  died  May  6,  ISM;  that  she 
was  she  with  ber  mother  when  Eva  was 
born,  wblcb  occurred  on  the  2dth  6ay  of  Jnly, 
1889;  that  wltneas  was  at  that  time  15  yeara 
old;  that  there  were  seven  girls  and  three 
boys  In  the  family.  **I  last  saw  Bra  about 
four  years  before  she  went  to  Michigan. 
After  my  mother  died  and  my  fathw  left 
home,  three  months  afttf  she  died,  I  kept 
Bra  nntll  falL  We  got  places  for  thou  that 
we  conid  get  places  f<K,  and  than  we  didn't 
get  places  for  a  lady  went  to  the  council 
and  took  tiiem.  The  conndl  took  care  of 
Bva;  that  Is,  the  reere  fotmd  a  place  for  her 
and  pot  her  wltb  i^B.  BaBtlak&  She  stayed 
there  a  year,  and  then  went  to  Mr.  Brown's, 
the  reeve.  I  don't  know  bow  long  she  stayed 
at  Mr.  Brown's.  After  she  left  Brown'a 
Bhe  went  to  Mies  Walker's.  I  don't  know 
how  long  she  stayed  there  I  don't  know 
where  she  went  next"  Oross-examlnation 
by  Mr.  De  Foe:  "Q.  There  Isn't  any  record 
of  your  sister  Era's  birth?  A.  Tes,  sir; 
we  have  It  Q.  Where?  A.  My  brother  had 
part  of  It  and  I  have  part  of  It  Q.  Pro- 
duce It  A.  I  haven't  got  It  with  me.  The 
captain  has  got  It  Q.  Has  he  got  a  record 
of  Eva's  birth?  A.  Yes,  sir;  It  is  all  on  a 
paper.  Mr.  Anneke:  It  Is  a  statement  tbat 
you  made  out?  Hie  Court:  That  is  Im- 
proper. Q.  The  paper  Gapt.  Wyman  has  got 
is  one  be  made  cot  himself?  A.  No,  sir;  It  is 
my  husband's  writing.  My  husband  made  ft 
out  not  long  ago — about  four  or  five  weeks. 
Q.  When  yon  heard  about  this  trouble,  yon 
and  your  husband  made  out  this  paper?  A. 
Tes,  sir.  My  husband  had  my  brother  send 
It.  He  sent  the  ages  in  bis  letter.  I  wrote 
to  him.  Q.  Tbat  Is  all  yon  know  about  It? 
A.  No,  sir;  I  know  she  was  bom  on  the  26th. 
Q.  Did  yon  get  that  information  from  your 
brother  through  the  letter?  A.  No.  I  know 
It  was  the  26tb.  Q.  As  to  the  record,  did  yon 
get  that  Information  through  your  brother 
writing  you  a  letter?  Did  you  get  that  In- 
formation as  to  the  record  as  to  the  date  of 
Eva's  birth  and  the  rest  of  your  family 
through  a  letter  received  from  your  brother? 
Do  yon  understand  the  question?  Ton  re- 
ceived a  letter  from  your  brother.  A.  Tes, 
sir.  Q.  In  that  letter  he  went  on  and  made 
a  statement  as  to  the  ages  of  the  different 
children?  A.  Tes,  sir;  I  haven't  got  that 
letter  with  me.  I  left  It  at  home.  Q.  When 
your  husband  made  up  the  record  that 
Capt  Wyman  has,  he  made  it  from  this 
record  received  from  your  brother?  A. 
Part  of  It  Q.  What  part  of  It  did  be 
make  up  from  the  letter?  A.  Part  of  my 
younger  sister's.  I  had  the  rest.  I  haveai't 
got  the  record  with  me.  It  la  at  h<»ne.  Q. 
If  you  bad  the  record,  Capt  Wyman  was 
over  thwe  looking  up  this  girl's  age^  was  he 
not?  Was  Cap!  Wyman  over  there  to  your 
home  making  Inquiries  in  r^ard  to  your 
sister's  age?  Why  do  yon  hesitate  to  an- 
swer that  question!  Did  Capt  Wyman  bring 


that  record?  A.  No,  sir;  he  didn't  brluK  It. 
I  brought  It  myself.  The  captain  has  it  now. 
Mr.  De  Foe:  Produce  the  record.  Mr.  An- 
neke: Oan  yon  produce  it?  A.  I  can.  If 
captalib—  The  Ooort:  Can  yon  prodnoe  It, 
Mr.  AnnM»T  Q.  In  whose  bandwrltliur  la 
that  recordT  A.  My  husband's.  Mr.  An- 
n^e:  I  am  aAed  to  prodnoe  what  he  ealla 
a  record.  It  is  mer^  a  Btatemeat  In  tbe 
handwriting  of  some  person.  It  is  not  com- 
petent to  pnt  in  testlmoay.  (Paper  baDded 
to  conned)  Q.  Tbat  reccnd  Is  made  In  ymr 
hnsbanffs  tiandwritlng?  A.  Tea,  sir;  it  was 
made  ftmr  or  Ave  weeks  agoy  hnaband 
got  the  record  from  my  brother  In  a  letter. 
Mr.  Aim^:  Befiore  than  is  any  bm««  eroas 
examination  In  regard  to  tliat  docmnent,  I 
submit  It  should  be  settled  whethw  or  not 
the  subject  of  the  eroeB-»amlnation  is  com- 
[>etent  to  be  put  In  testimony.  The  Court: 
It  is  not  In  evidence.  Mr.  De  Foe:  The 
only  thing  I  am  ^Idtlng  is  to  test  this 
woman's  knowledge  as  to  the  girl's  birth. 
The  Court:  As  to  the  rest  of  the  i^dren.  It 
is  not  material.  Bbe  has  testified  fliat  she 
personally  knows  as  to  this  girl.  Exception 
taken.  Q.  You  did  not  have  the  record  at 
your  home  as  to  this  girl?  A.  No,  sir.  I 
was  asked  by  Oapt  Wyman  If  I  had  a 
record  of  Eva's  birth,  and  I  didn't  have  ai^. 
I  made  no  memorandum  of  my  sisto's  birth 
at  the  time  she  was  bom,  and  I  don't  know 
whether  there  was  ever  any  record  made  of 
Eva's  blrtb  or  not  Q.  This  record  that 
Capt  Wyman  had —  Mr.  Anneke :  I  object 
to  any  more  questions  being  asked  In  relatloa 
to  that  record,  for  the  reason  tliat  it  is 
nothing  that  could  be  put  In  testimony  in 
this  case,  and  could  not  be  the  subject  of 
crosa-ezamlnatloD.  The  Court:  It  is  not 
competent  evidence.  It  Is  all  hearsay.  This 
record  is  not  in  evldoice.  It  wrai't  be  in 
evidence.  It  Is  mtirely  immaterial  as  to  the 
rest  of  the  family,  and  she  testified  from 
personal  knowledge  as  to  the  age  of  the  girl 
in  this  case.  Exception  taken.  Up  to  the 
time  this  transaction  took  place  over  hers 
in  Michigan,  I  had  nothing  to  call  my  at- 
tention to  this  girl.  There  were  seven  girls 
and  three  boys  in  our  family.  There  was  a 
record  of  two  of  the  first  members  of  the 
family.  Q.  Where  is  that  record?  The 
Court :  I  don't  see  how  that  is  material.  It 
don't  affect  this  case.   Exception  taken." 

In  the  course  of  his  charge  to  the  Jnry 
the  court  referred  to  the  complaining  witness 
as  follows:  "Ton  have  heard  the  testimony 
of  the  little  girl,"  ete.,  "and  he  tells  yon 
tbat  his  purpose  in  doing  so  was  to  have 
Intercourse  with  this  child,"  etc.  "It  Is 
claimed  on  the  part  of  the  prosecution  that 
the  testimony  of  tbe  little  girl  shows,"  etc. 
"As  to  whether  or  not  this  little  girl  told 
the  tmth."  etc.  "Ton  have  seen  tbe  llttie 
girl  on  the  stand  yourself "  etc.  "You  have 
heard  the  testimony  of  the  officer,  Mr.  Rad- 
cUffe»  who  saw  this  man  get  off  the  car  wltb 
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tbe  Uttle  drl :  bli  attention  trntng  attracted 
by  tbe  apparait  age  of  ttie  glrL**  It  la  ap- 
parent, we  think,  trxm  this  record  that  tbe 
chief,  If  not  tbe  onljr,  reawmable  defense 
which  tbe  respondent  had  upon  the  merits 
was  that  the  complaining  witness  was 
above  ttie  age  of  18  years.  Tbe  age  ot  Miss 
Oable,  therefor^  presented  the  anpreme 
question  In  the  case,  and  It  was  essential 
that  the  re^ndenf  s  rl^its  shotUd  be  care- 
foll7  protected  bf  tbe  court  in  bis  nillngs 
upon  the  Introduction,  admlBBlblllty,  and  itf- 
erancy  of  testimony,  and  his  Instmcttons 
as  to  the  determination  of  that  question 
by  the  Jury.  Miss  Gable  was  a  competent 
witness  as  to  her  own  age,  and  we  think 
the  Jury  should  have  been  explicitly  so  In- 
formed. Cheever  v.  Coi^don,  34  Mich.  296 ; 
Morrison  t.  Bmsley,  63  Mich.  564,  19  N.  W. 
187 ;  People  t.  Elco.  181  Mlcb.  619,  91  N.  W. 
765,  94  N.  W.  1069.  Whll3  the  trial  Judge 
did  not  Instruct  the  Jury  that  they  could 
not  coDsidw  the  testimony  of  Mlas  Gable 
apon  the  question  of  her  age,  we  think  the 
inry  were  likely  to  understand  from  tbe 
proceedings  above  set  forth  that  her  entire 
testimony  upon  this  subject  was  hearsay; 
and  this  probability  should  have  been  coun- 
teracted by  explicit  InstructlonB  from  tbe 
court 

Tbe  only  reason  explicitly  assigned  by 
Miss  Gable  for  ber  belief  that  she  was  17 
was  that  Mrs.  Brown  had  told  her  so.  The 
prosecutor,  after  himself  putting  this  evl- 
denee  in  the  record,  objected  to .  the  ques- 
tions of  respondent's  conn  Bel  upon  the  same 
subject,  assigning  as  one  reason  that  she 
(Miss  Gable)  "could  not  tell  her  age."  The 
oonrt  ruled  that  the  statements  of  Mrs. 
Rrown  were  hearsay,  and.  as  these  state- 
mentB  were  the  only  basis  assigned  by  Miss 
Gable  for  bex  belief  as  to  her  age,  tbe  Jury 
would  naturally  Infer  that  there  was  no  com- 
petent evidence  in  tbe  case  that  she  was 
ovw  10,  The  testimony  of  Miss  Gable, 
aside  fmn  the  staton^  of  Mrs.  Brown, 
would  have  warranted  the  Jury,  if  they  be- 
lieved It  to  be  accurate^  In  finding  that  she 
was  above  tiie  age  of  16.  Mrs.  Bonner 
teatUled  that  Eva  was  bom  July  26,  1889, 
and  that  her  mother  died  May  S,  18B4;  that 
sbe^  Mn.  Bonner,  kept  Eva  nntU  fall,  -wbm 
the  reeve  found  a  ^ace  for  ho:  wilb  Mrs. 
Sastlake.  "She  stayed  there  a  year,  and 
then  went  to  Mr.  Brown's,  the  reeve.  I 
don't  know  how  long  she  stayed  at  Mr 
Brown's.  After  she  left  Mr.  Brown's,  she 
went  to  Miss  Walker's.  I  don't  know  how 
long  she  stayed  there.  I  don't  know  where 
she  went  next"  Miss  Gable  herself  tesU- 
fled  that  she  lived  with  Mrs.  Eastl^e  about 
a  year,  and  that  she  remembered  distinct- 
ly that  she  lived  with  Mr.  Brown  about  a 
year:  "After  living  with  Mrs.  Bastlake  for 
a  year  and  Mr.  Brown  for  anothtt  year, 
I  lived  with  Miss  Walker  for  eight  years, 
and  then  went  to  live  with  a  family  named 


MacDlroy,  and  came  with  this  family  to 
Michigan  last  Jmw  (June,  1908),  and  lived 
with  them  until  they  went  to  Cheboygan. 
I  told  Mr.  Oolbafh  that  so  far  as  I  knew, 
I  was  17  years  of  age.**  It  appears  from 
the  above  testlmoiqr  that  Miss  Oable  was 
nearly  6  years  old  when  her  mother  died, 
and  was  past  S  when  sbe  went  to  Uve  with 
Mrs.  Eastlake,  and  was  therefore  past  16 
yean  wben  she  went  to  live  with  tbe  Uac- 
Elroy  &mUy.  How  long  she  lived  with 
the  MacSUroy  family  In  Canada  the  record 
does  not  disclose;  but  It  appears  that  sbe 
came  wllii  ttiem  to  Mldilgan  In  June^  190S, 
some  10  montiis  prior  to  the  offense  com- 
plained of.  If  she  lived  with  the  MacBl- 
roys  In  Canada  8  cv  4  numtha,  the  jory 
might  have  found  from  the  testimony  that 
sbe  was  over  the  age  of  16  on  the  9th  day 
of  April,  1904.  In  any  event  tbe  Jury  must 
have  found,  if  they  believed  tbe  testimony 
above  set  forth  to  be  accurate,  that  Mrs. 
Bonnor  was  mistaken  as  to  tiie  date  of  Eva's 
birtbf  the  most  Important  fact  In  issue, 
and  about  wtMb  Mrs.  Bonner  alme  elalnt- 
ed  to  testify  to>m  personal  knowledge. 

In  view  of  the  great  Importance  of  Mrs. 
Bonner's  ^Umony  as  to  tbe  inindpal  Is- 
sue of  fact  we  fldnk  respondents  counsel 
should  have  been  accorded  great  latitude 
in  cross-examlnliv  her,  and  that  tbe  oonrt 
erred  in  refusing  to  allow  counsel  to  ques- 
tion her  as  to  the  reconto  retired  to  here- 
tofore for  tbe  purpose  of  testing  her  credi- 
bility, knowledge,  and  memory.  We  also 
think  the  court  erred  In  referring  to  Miss 
Gable  throughout  bis  charge  as  a  "little 
girl"  and  a  "child,"  from  which  expresoions 
the  Jury  might  Infer  that  in  the  opinion  of 
tbe  court  she  was  visibly  and  palpably  un- 
der the  age  of  16.  We  do  not  consider  tbe 
remaining  assignments  of  error,  for  the  rea- 
son that  tbe  occasion  for  them  will  probably 
not  arise  upon  another  trial. 

Tbe  Judgment  should  be  reversed,  and  a 
new  trial  granted. 

MOORB,  O.  J.,  and  OSTRANDBB,  J.,  con- 
curred with  BLAIR,  J. 


STATE  V.  HOSMBR  et  al.,  Circuit  Jadges. 
(Snpreme  Court  of  Michlg:aa.   Sept  20,  190S.) 

Plkadino  — BiLi,  OF  Pabticui-abs— AonoK 

FOB  Unliqitidated  Dauaoeb. 

Id  an  action  for  damsKes  for  repeal  of 
plaintiff's  charter,  which  authorized  the  repeal 
with  a  proviaioD  that  the  state  should  be  liable 
for  damages  sustained  thereby  the  damages  being 
unliquidated  and  the  declaration  being  apeclflc 
in  stating  the  cause  of  action,  a  bill  of  particn- 
lars  can  not  be  raqnlred. 

[Ed.  Note.— For  cases  In  point  sse  voL  89, 
Cent.  Dig.  Pleading,  S§  9B2-%4.] 

McAlvay,  ^Uasentlng. 

Mandamm  proceedings  on  tbe  relatloa  of 
the  stat^  against  George  Hosmer  and  an- 
other. Wayne  county  drcolt  Judges.  Writ 
denied. 
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Argued  before  MOORE,  C.  T.,  and  McAL- 
VAT.  GRANT.  MONTGOUERT.  and  HOOK- 
ER. 33, 

Obarles  A.  Blair,  Att;^.  Gen.  (Otto  Klrcb- 
ner  and  Thomas  R  Barkworth,  of  counsel), 
for  the  State.  Henry  Bnssel  (Aablcv  Pond, 
of  counsel),  for  respondenta. 

McALTAY,  J.  Relator  applies  tor  man- 
damus to  compel  respondents  to  vacate  an 
order  deuylng  a  motion,  made  by  relator, 
asking  for  a  more  specific  bill  of  particulars 
in  a  suit  pending  In  Wayne  circuit  court 
wherein  the  Michigan  Central  Railroad 
Company  is  plaintiff  and  relator  is  defendant 

Under  an  act  of  the  Legislature  approT- 
ed  March  28,  1846,  entitled  "An  act  to  au- 
thorize the  sale  of  the  Central  Railroad 
and  to  incorporate  the  Michigan  Central 
Railroad  Company"  (Laws  1846,  p.  S7, 
No.  42),  plaintiff  company  was  organized. 
By  Sess.  Laws  1846,  p.  64,  No.  42,  {  89, 
(this  act),  "the  state  reserves  the  right 
at  any  time  after  the  expiration  of  thirty 
years  from  the  passage  of  this  act,  by 
vote  of  two  thirds  of  each  branch  of  the 
same :  provided,  that  said  company  shall  be 
compenBated  by  the  state  for  all  damages 
sustained  by  reason  of  such  alteratl<Hi,  amend- 
ment, or  repeal."  This  statute  was  repealed 
by  Act  Na  2.  p.  7,  of  the  Public  Acts  of  1900 ; 
said  repeal  to  take  effect  and  be  in  force 
from  and  after  December  31, 1901.  The  right 
to  institute  proceedings  against  the  state  for 
the  determination  of  the  damages.  If  any, 
which  the  plaintiff  sustained  by  reason  of 
such  r^)eal,  was  reserved  by  the  tenns  of  the 
repealing  act  By  Act  No.  4,  p.  8^  of  the 
Public  Acts  of  1900,  provision  was  made 
authorizing  plaintiff  to  bring  suit  against 
the  state  In  "an  action  of  trespasa  on  the  ca^" 
In  the  drcolt  court  for  Wayne  county  "for 
the  recovery  ot  any  damages  which  It  has 
sustained  and  to  which  ft  is  entitled  by  rea- 
son of  such  repeat  of  sncb  apedal  diarter  if 
any  damages  be  sustained."  Thereafter  this 
suit  was  Institnted  by  summons,  and  the 
following  declaration  was  In  due  course  of 
practice  filed  therein: 

"State  of  Michigan.   Circuit  Court  for  the 
"County  of  Wayne. 

"County  of  Wayne— sa. 
"The  Michigan  Celitral  Railroad  Company, 
"Plaintiff,  T.  The  State  of 
"Michigan,  Defendant. 

"Said  Michigan  Central  Railroad  Company, 
plaintiff  herein,  by  Henry  Russet,  Its  attor- 
ney, complains  of  the  state  of  Michigan,  de- 
fendant herein,  duty  summoned,  in  a  plea  of 
trespass  cm  the  case:  For  that  the  defend- 
not  being  then  possessed  of  a  certain  par- 
tially constructed  railroad,  known  as  the 
'Central  Railroad,'  and  desiring  to  sell  said 
road,  by  a  certain  act  of  Its  Legislature,  ap- 
proved March  28,  1846,  incorporated  the  plain- 
tiff, and  granted  It  certain  valuable  fran- 


chiscs,  rights,  and  privileges,  as  an  Induce- 
ment to  It;  the  plaintiff,  to  become  the  pur- 
chaser of  said  road,  and  complete  and  ope^ 
ate  the  same ;  and  tiiereafter  the  plaintiff  be- 
came such  a  purchaser  and  completed  saU 
road,  and  until  the  repeal  of  said  act  of  March 
28, 1846.  as  berelnbefore  set  forth,  maintain- 
ed and  operated  the  same,  and  exercised  the 
franchises,  rights,  and  pririlegea  so  granted. 
That  m  and  by  said  act  of  March  2a  1846, 
the  said  defendant  reseired  to  Itself  tbe  right 
after  80  years  fkom  tbe  approval  thereof  to 
repeal  the  same^  provided  that,  in  case  of 
sncb  repeal,  the  plaintiff  should  by  tba  defend- 
ant be  compensated  for  all  damages  sostalned 
by  It,  the  ^alntUf ,  by  reason  of  such  repeal. 
That  d^endant,  an  act  of  Its  L^ftelatnre 
approved  October  16,  1900^  availed  Itself  of 
the  right  so  reserved,  and  repealed  said  act 
of  March  ^  1846,  and  thus  deprived  the 
plaintiff  of  the  frnnehleea,  rl^ts,  and  priv- 
ileges  as  granted  to  It  tv  said  act  and  there- 
by caused  damages  to  tiie  plaintiff  in  the  snm 
of  six  million  OollatB.  That  by  reason  of  the 
premises  tbe  defaidant  became  obligated  to 
pa^  said  Bum  of  money  to  the  plaintiff,  and,  be- 
ing so  obligated,  the  said  defendant  promised 
said  plaintiff  to  pay  It  the  said  snm  of  money 
wboi  thereto  requested ;  yet  the  said  defend- 
ant has  dlsr^rded  Ite  said  promises  and 
has  not,  although.  <tften  requested  so  to  do, 
paid  to  tbe  plaintiff  tbe  ~8ald  snm  of  taomj 
or  any  part  threat,  to  the  plalntUTs  damage 
six  mllllcn  dollars.  And  toe  that  said  de- 
fffldant  heretofore,  to  wit,  a  certain  other 
act  of  its  Legislature  a)n>roTCd  March  28, 
1846,  Incorporated  the  plaintiff  and  granted  to 
it  certain  franchises,  rights,  and  privU^es. 
and  by  said  act  reserved  the  right  afttf  ttilrty 
years  from  such  approval  to  repeal  the  same, 
and  thereby  withdraw  from  the  plaintiff 
such  franchises,  rights,  and  privileges,  pro- 
vided that  the  plaintiff  should  be  compen- 
sated by  the  defendant  for  alt  damages  sus- 
tained by  the  plaintiff  by  reason  of  such  re- 
peal. That  the  defendant  thereafter,  to  wit 
by  an  act  of  Its  Legislature  approved  October 
15,  1000,  exercised  the  right  so  reserved  to 
It  and  repealed  said  act  approved  March  28. 
1846,  and  thereby  the  plaintiff  was  caused 
damages  to  the  amount  of  six  million  dollars, 
which  damages  said  defendant  by  reason  of 
the  premises,  became  l^lly  obll|»ted  to  pay 
to  the  plaintiff ;  and,  being  so  obligated,  said 
defendant  promised  to  pay  the  same  to  the 
plaintiff  upon  request  yet  the  said  defendant, 
disregarding  Its  said  promises  In  that  b^ialf, 
has  not  although  ott&x  requested  to  do  so, 
paid  the  said  snm  of  six  million  dollars,  or 
any  part  thereof,  and  has  heretofore  refused 
and  still  refuses  to  pay  the  same,  to  the  plain- 
tiff's damage  six  milU<m  dollars.  And  for 
that  said  defendant  heretofore,  to  wit  being 
then  possessed  of  a  certain  ottk&e  partially 
constructed  railroad  known  as  the  'Central 
Railroad,'  and  desiring  to  sell  the  said  road, 
by  a  certain  other  act  of  ite  LeFlalatore,  ap- 
proved March  28, 1846,  lucwporated  the  plain- 
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tiff  and  granted  It  certain  valnable  fnuKAIwi, 
rUfhta,  prlTflesea,  and  Indncementi  to  It,  the 
plataitlfl,  to  become  tbe  pnrehaeer  of  said  road 
and  complete  and  operate  the  same,  and 
tbereaftw  tbe  plaintiff  became  socb  pur- 
cfaaaer  and  completed  said  road,  and,  vnUl 
the  repeal  of  said  act  of  Match  2S,  1846,  as 
hetetaiafter  set  fMrth,  maintolned  and  opetti- 
ted  the  same,  and  exercised  the  franchises, 
r^hta,  and  prlvll^es  so  granted ;  that  in  and 
by  said  act  of  March  28, 1846.  said  defendant 
reserred  to  Itself  tbe  right  after  tblrtr  years 
from  the  apjwoTal  therecrf  to  repeal  the  same, 
provided  that,  In  case  of  sndi  repeal,  the 
plaintiff  flbonld  br  tbe  defendant  be  ccunpen- 
satod  for  all  damage  sustained  by  It,  the 
plaintiff,  by  reason  of  sndi  repeal.  That 
defendant,  certain  oth«  act  of  Ito  Legis- 
lature approved  October  16,  1900,  availed  it- 
self of  the  rli^t  so  reeerred  to  rq^eal  said 
act  of  March  28,  1846,  and  thus  deprived 
plaintiff  of  tbe  franchises,  rights,  and  prlv- 
ll^es  80  granted  to  It  by  said  act,  and  there- 
by caused  damages  to  the  i^alntlfl  in  the  sum 
of  six  million  dollars.  That  In  and  by  said 
act  of  October  16,  WOO;  It  was  provided  that 
the  right  of  tbe  pUUntlff  to  rec^ve  compoa- 
satlon  fnm  defendant  on  account  of  such 
repeal  should  not  be  prejudiced  by  the  sur- 
render of  tbe  plaintiff's  charter  and  Its  re- 
organisation prior  to  tbe  thirty-first  day  of 
Decembw,  1901*  under  tb»  provi^ons  of  sec- 
tion 6226,  Compiled  Laws  of  1887,  and  plain- 
tiff availed  itself  of  said  privilege,  so  surren- 
dered its  charter,  and  so  reo^nized.  That 
by  reason  of  the  premises  defendant  became 
obligated  to  pay  the  said  damages  caused  to 
the  plaintiff  as  aforesaid ;  and,  being  so  obli- 
gated, said  defendant  promised  tbe  plaintiff 
to  pay  It  the  said  sum  of  money  when  there- 
to requested,  yet  tbe  said  defendant  has  dis- 
regarded its  said  promlae,  atid  has  not,  al- 
though often  requested  so  to  do,  paid  to  tbe 
plaintiff  the  said  sum  of  money,  or  any  part 
thereof,  to  the  plaintiff's  damage  six  million 
dollara.   Wherefore  plaintiff  brings  suit 

"Henry  Rossel,  Attorney  for  Plaintiff. 

"Business  Address:  Room  28,  Michigan 
Central  Depot,  Detroit*  Michigan. 

"Ashley  Pond, 

**Jobn  G.  Mllbum. 

"John  G.  Johnson, 
"Of  Counael.'* 

A  bill  of  particulars  was  demanded  by  de- 
fendant, and  was  fnmished  by  plaintiff  as 
follows ; 

"State  of  Micblgaa   Circuit  Oonrt  for 
"the  County  of  Wayne. 

*rrhe  Michigan  Central  Railroad  Company, 
"Plaintiff,- T.  Tbe  Btete  of  Hicblgan, 
"Defendant   No.  42,810. 

"Sir:  Please  take  notice  that  the  follow- 
ing are  the  parttcolars  in  which  the  plain- 
tiff claims  to  have  been  damaged  by  the  re- 
peal of  Its  charter,  and  for  tbe  recovery  of 
which  tlila  action  1>  brought,  to  wit:  For 


tba  value  of  tbe  plalntUTs  charter,  repealed 
by  tbe  d^endant  For  damages  sustained 
Hfy  the  plaintiff  by  reason  of  the  abrogation 
of  certain  fixed  and  Indefeasible  rli^ts,  priv- 
ileges, and  franchises  possessed  by  said 
plaintiff,  arising  from  the  repeal  of  Ite  char- 
ter. For  damages  stutained  by  plaintiff  by 
reason  of  Increase  In  tbe  amount  of  taxes  to 
be  paid  by  the  plaintiff,  arising  from  the  re- 
peal of  its  charts.  For  damages  sustained 
by  tbe  plaintiff  by  reason  of  the  change  in 
the  method  of  imposing  taxes  upon  the  prop- 
erty of  the  plaintiff,  arising  from  the  repeal 
of  Its  charter.  For  damages  sustained  by 
plaintiff  by  reason  of  the  reduction  of  the 
maximum  of  rates  which  it  Is  permitted  tO' 
charge  for  passenger  fares  from  three  cents 
to  two  centa  per  mile,  arising  from  the  re- 
peal of  its  charts.  For  damages  sustained 
by  plaintiff  by  reason  of  tbe  change  In  the 
power  of  the  plaintiff  with  respect  to  the 
taking  and  holding  of  right  of  way  and  the 
construction  of  its  railroad,  arising  from  the 
repeal  of  Ita  charter.  For  damages  sustain- 
ed by  plaintiff  by  reason  of  tbe  change  in- 
the  power  of  plaintiff  to  acquire  and  hold 
real  and  personal  property,  arising  from  the 
repeal  of  ita  charter.  Fw  damages  sustain- 
ed by  plaintiff,  arising  from  the  change  with 
respect  to  Ita  liability  for  property  in  de- 
posit in  Ite  depoto  awaiting  delivery,  aris- 
ing from  the  repeal  of  Ita  charter.  For 
depreciation  and  loss  of  value  of  franchises, 
rlgbta,  and  privileges  by  It  possessed  under 
ita  charter  caused  by  the  repeal  of  the  same, 
such  depreciation  and  loss  of  value  con- 
sisting, inter  alia,  of  the  following:  (1) 
Depreciation  and  loss  of  value  by  reason  of 
tbe  corporation  being  now  subjected  to  an  In- 
crease of  taxation.  (2)  Depreciation  and 
loss  of  value  by  reason  of  tbe  corporation  be- 
ing Subjected  to  different  and  more  burden- 
some methods  of  lm[>OBltlon  of  taxation. 
(8)  Depreciation  and  loss  of  value  result- 
ing from  tbe  corporation  being  subjected  to 
tbe  necessity  of  complying  In  Ita  charge  of' 
passenger  rates  with  the  provisions  of  legis- 
lation not  binding  upon  it  prior  to  the  re- 
peal. (4)  Depreciation  and  loss  of  value 
resulting  from  an  alteration  and  diminution 
of  tbe  power  of  the  corporation  to  take  and 
hold  property  for  Ita  right  of  way  and  in  tbe 
construction  of  ita  railroad.  (6)  Depreda- 
tion and  loss  of  value  In  the  corporation  be- 
ing subjected  to  an  alteration  and  diminu- 
tion of  tbe  power  to  acquire  and  bold  real 
and  pwsonal  ptttper^.  (6)  Depredation 
and  loss  of  value  resulting  from  tiie  corpora- 
tion being  subjected  to  a  measure  of  liability 
for  property  deposited  In  Ite  depota  await- 
ing delivery  differoit  from  that  to  which  It 
was  subjected  prior  to  the  repeal  of  Ita  char- 
ter. 

"Tours,  etc.,  Henry  Russel, 

"Attorney  for  Plnlntlff. 

"To  Charles  A.  Blair,  Attorney  GeneraL 
"Attorney  for  Defendant;'' 
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Not  considering  tbls  bill  of  partlcalan 
Bufflclently  specific,  defendant,  under  tbe 
rule,  moved  the  court  for  an  order,  either 
that  the  first  and  second  items  of  the  bill  of 
particulars  be  stricken  out  and  expunged, 
or  that  plaintUC  furnish  a  better  and  more 
specific  bill  of  particulars  within  a  redson- 
able  time,  ai^  in  default  thereof  plalutllf 
be  nonsuited.  Said  motion  was  upon  the 
following  reasons:  "(1)  The  first  it«a  of 
the  said  biU  of  partlcnlan,  to  wit.  *For  the 
Talue  of  the  plaintiff's  charter,  repealed  by 
tbe  defendanV  is  wholly  uncertain  and  In- 
mflSdent;  In  that  it  fklla  to  dladose  the  ele- 
mentB  or  Item  of  plalntUTs  clBlm  growing 
out  of  the  repeal  of  plalntUTa  charter.  (2) 
The  aecond  Item  of  tbe  said  bill  of  partlco* 
lare,  to  wit,  The  damages  snetalned  by  the 
plaintiff  by  reason  of  the  abrogation  of  the 
certain  fixed  and  Indefeaaible  rights,  prlrl- 
leges,  and  franchisee  possessed  by  said  plain- 
tiff, arising  from  tbe  repeal  of  Its  charter,' 
Is  wholly  uncertain  and  insufficient.  In  that 
it  fails  to  disclose  for  what  fixed  and  in- 
defeasible rlgbts,  prlTlleges,  and  franchises 
possessed  of  said  plaintiff,  for  the  abrogation 
of  which  by  the  repeal  of  said  plaintiff's 
diarter,  plaintiff  claims  damages." 

This  motion  was  denied.  Defendants  then 
moved  the  court  to  vacate  and  tet  aside  the 
order  denying  said  motion.  This  motion 
was  also  denied,  and  thereupon  defendant, 
aa  relator,  filed  the  petition  for  mandamus 
in  this  court 

Three  propositions  are  presented  to  this 
court  for  determination:  (1)  Is  the  case 
one  In  which  a  bill  of  particulars  may  be  re> 
quired?  (2)  la  the  bin  ot  parttoolara  fur- 
nished Bafllciently  spedflcf  (8)  Is  manda- 
mus the  proper  remedy? 

1.  Tile  plaintiff  Inslsto  that  defendant  !■ 
not  entitled  to  a  bill  of  partlculara  in  Oila 
casoi  for  the  reason  that  the  lurtioa  le 
brought  to  recover  damages  sustained  on  ats 
count  of  the  repeal  of  ita  qtedal  charter, 
which  Is  a  public  act  of  the  Legislature,  of 
the  terms  and  effect  of  which  the  court  wlU 
take  Judicial  notice^  and  tbe  court  and  de- 
fendant must  therefore  know  the  exact  na- 
ture of  all  rights,  privileges,  and  franchises 
granted  to  the  plaintiff,  and  of  which  It  has 
been  deprived.  The  statute  upon  which  this 
contention  Is  based  (1  Comp.  Laws,  {  60, 
par.  18)  reads;  "All  acts  of  incorporation 
sliall  be  deemed  public  acts,  and  as  such  may 
be  declared  on,  and  given  In  evidence,  with- 
out epeclaliy  pleading  tbe  same."  No  other 
authority  Is  offered  In  support  of  the  [k>s1- 
tioo  taken.  In  case  of  a  suit  brought  by  or 
against  a  corporation  referred  to  In  the  stat- 
ute last  quoted,  this  court  is  bound  to  take 
Judicial  notice  of  Its  charter  and  actual  cor- 
porate existence,  and  It  is  not  necessary  to 
specially  plead  the  same.  But  the  court  will 
not  take  Judicial  notice  of  tlie  details  of  the 


operations  of  a  oorpwatlon  under  its  speclaJ 
charter;  nor  to  what  extent  It  liad,  under 
said  special  charter,  assumed  and  ^erclbcd 
its  rights,  franchises,  and  prlvll^ee;  nor, 
in  case  of  a  repeal  of  Its  charter,  the  nature 
or  extent  of  the  rights,  privli^ee,  and  fran- 
chises of  which  It  had  been  deprived,  and 
for  the  loss  of  which  it  eeeka  recovery  and 
damages. 

Although  this  action  Is  In  fwm  an  action  of 
trespass  on  the  case,  the  dedaratloa  of  the 
plaintiff  is  not  technically  framed  as  In  such 
an  action.  In  such  a  dedaratlcm,  in  order  to 
recover  any  damages  not  necessarily  the  re- 
sult of  the  act  claimed.  It  would  have  been 
necessary  to  specifically  and  with  particular- 
ity set  out  the  same.  This  declaration  is  in 
substance  and  effect  a  declaration  in  asanmp- 
slL  Every  count  is  piu*posely  drawn  as 
sounding  in  assumpsit  The  allegations  of 
the  sevwal  counts  are  as  general  as  in  dec- 
larations on  the  common  counts.  The  action 
is  treated  as  an  action  upon  a  contract  where- 
by the  state,  having  granted  plaintiff  a  special 
charter,  agreed,  if  after  a  certain  time  it  re- 
pealed said  charter,  it  would  pay  all  damages 
sustained  by  reason  of  such  repeal,  and, 
having  exercised  its  right  to  repeal,  is  sued 
upon  its  agreement  The  state  was  strictly 
within  Its  rights  under  the  statnte  in  r^ieal- 
log  the  charts,  all  of  which  la  reoognlied  by 
plahatlff,  and  set  np  in  the  declaration  as  the 
reaam  why  an  actiim  has  aecmed  to  It  to  re- 
cover damages.  We  think  tbe  cue  cleariy 
comes  within  that  class  where  It  Is  proper  for 
a  drttodant  to  demand  and  plaintiff  to  furnish 
a  bill  (rf  particulars.  If  we  are  correct  in  tills 
conclusion,  defendant  can  make  the  demand 
as  a  matter  of  right  The  condnct  at  both 
parties  to  this  poSnt  of  tbe  proceedings 
would  seem  to  be  entirely  In  accord  with  the 
Tlewa  hweln  eqiressed.  A  bill  of  particnlars 
was  demanded  and  promj^tiy  furnished,  set- 
ting forth,  for  the  most  part  with  great  psj^ 
tlcularlty,  the  Items  of  the  plalntUTs  claims. 

2.  Relator  claims  that  tbe  first  and  second 
Items  of  the  bill  of  particulars  furnished  are 
not  sufficiently  specific  The  many  declsiooa 
of  this  court  have  determined  that  the  object 
and  office  of  a  bill  of  particulars  is  to  avoid 
surprise,  to  obviate  the  uncertainty  of  general 
pleading,  and  to  give  such  Information  as  will 
enable  the  parties  to  intelllgentiy  prepare  for 
trial.  It  is  to  Inform  tbe  opposite  party  of 
the  claims  relied  upon  and  not  specifically  set 
out  In  the  declaration,  and  Is  explanatory  of 
the  declaration,  and  In  some  respects  an  am- 
plification of  It  A  comparteon  ot  the  all^a- 
tions  of  damages  in  tbe  several  counts  of 
plaintiff's  declaration  wUl  readily  disclose 
that  they  could  not  be  more  gen«-al  In  theb* 
character.  The  first  count  allures  "that  de- 
fendant •  •  *  repealed  said  act  [L  e..  Its 
charter],  and  thus  deprived  plaintiff  of  the 
franchise,  rights,  and  privil^ea  so  granted, 
and  thoeby  caused  damages."   Tbe  second 
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count  alleges  "tbat  defendant  *  *  *  ra> 
pealed  said  act  [f.  e-,  its  charter],  and  thereby 
plaintiff  was  catued  damages.  *  *  *"  The 
third  count  alleges  that  "defendant  *  *  • 
availed  Itself  of  the  right  so  reserved  to  re- 
peal said  act  [L  e..  Its  charter],  and  thus  de- 
prived plalntlif  of  the  franchises,  rights,  and 
privileges  so  granted,  and  thereby  caused 
damages.**  No  less  general  are  the  two  items 
of  the  bill  of  particulars  objected  to  by  de- 
fendant: (1)  "For  the  value  of  plaintifTs 
charter,  repealed  by  defendant"  (2)  "For 
damages  sustained  by  plaintiff  by  reason  of 
the  abrogatloa  of  the  certain  fixed  and  Inde- 
feasible rights,  privileges,  and  franchises  poa- 
aessed  by  said  plaintiff,  arising  from  the  re- 
peal of  said  charttf."  What  may  be  included 
In  the  above  Items,  and  what  Is  Intended  to 
be  claimed  thereunder,  other  than  Is  already 
stated  in  this  bill  of  particulars.  Is  surely 
within  the  knowledge  of  the  plaintiff.  The 
general  statements  of  the  declaration  are 
broad  enough  to  cover  every  conceivable  claim 
for  damages,  and  these  Items  In  no  particular 
make  such  statements  more  specific.  They  do 
not  obviate  the  uncertainty  of  general  plead- 
ing, nor  give  information  to  enable  the  party 
to  intelligently  prepare  for  trial,  nor  perform 
any  other  office  or  function  which  items  in 
bills  of  particulars  are  Intended  to  perform. 
Defendant  is  entitled  to  know  specifically 
wherein  and  how  plaintiff  has  been  damaged, 
and  is  therefore  within  its  rights  in  demand- 
ing that  a  more  specific  bill  of  particulars  be 
furnished  or  that  these  Items  be  stricken  out 
8.  Is  mandamus  the  proper  remedy?  A 
defendant  In  a  proper  case  is  entitled  to  a 
bill  of  particulars  as  a  matter  of  right  Its 
object  and  office  have  already  been  stated. 
Circuit  Court  Rule  4  (b)  provides:  "If  the 
plaintiff  shall  unreasonably  neglect  to  furnish 
a  bill  ,of  particulars,  or  If  the  bill  of  particu- 
lars d^vered  be  Insuffideat.  the  court  may 
In  Its  discretion  nonsuit  the  plaintiff,  allow 
further  time  to  furnish  it  or  require  a  more 
particular  biU  to  be  delivered."  In  a  case 
wh^  defendant  la  clearly  entitled  to  a  more 
qpedflc  bill,  the  fair  construction  of  this  rule 
wtmld  be  that  the  discretion  it  was  intended 
a  oonrt  should  oercise  should  be  confined  to 
the  terms  of  Ihe  role  itself;  that  is  to  say, 
either  nonsuit  plaintiff,  or  allow  further  time, 
or  require  a  more  particular  bill.  This  court 
has  often  Indicated  that  the  proper  practice, 
under  this  rule  to  procure  a  more  specific  bill 
of  particulars.  Is  to  apply  to  the  court  for  an 
order  to  require  it;  also,  that  an  objection  to 
a  bill  of  particulars  made  for  the  first  time 
upon  the  trial  comes  too  late.  It  clearly  ap- 
pears tbat  the  arollcatlon  for  a  more  specific 
bin  of  parttcnlars  has  been  made  in  good  faith, 
and  not  for  the  purpose  of  delay,  and  defend- 
ant has  exhausted  evoy  means  to  secure  that 
to  which  he  Is  entitled  as  a  matter  of  right 
The  circuit  ju^^es  refused  to  exercise  the  dis- 
cretion required  by  rule  4  (b),  filing  the  fol- 
lowtng  opinion: 


''Michigan  Central  R.  B.  Co.  t.  Tb« 
"State  of  Michigan. 

"The  ol^ect  of  a  bUl  of  particulars  ta  to 
prevent  surprise  on  the  trial  by  furnishing 
such  information  as  might  be  reasonably  re* 
quired,  when  the  rules  of  pleading  permit  a 
declaration  too  general  to  afford  the  defend- 
ant sufficient  notice  of  plalntUfs  claims  to 
prepare  his  defense.  The  first  Item  objected 
to  for  insufficiency  Is :  Tor  the  value  of  the 
plaintifTs  dharter.  repealed  by  defendant." 
This  is  scarcely  an  amplification  of  the  dec* 
laratlon.  The  value  of  the  ^diarter  Is  the  dlf- 
fereuoe  between  the  value  of  the  earning 
power  of  the  plalntUTs  road  as  conducted  un- 
der its  charter,  with  the  rights  Ihmby  secur- 
ed BuA  stfbject  to  the  limitations  tiiraeby  Im- 
posed, and  the  value  of  Its  earning  power  un- 
do- the  general  railroad  laws.  If  we  under- 
stand counsel  for  plaintiff,  they  would  add  to 
this  damages  tot  any  limitations  which  may 
lawfully  be  added  by  further  legislation.  This 
elemoit,  so  tar  as  it  relates  to  legislation  be- 
yond the  trial,  would  aeem  to  be  purely  specu- 
latlve^  and  not  oontonplated  by  Michigan 
Central  charter;  but  we  b^ere  the  trial  Judge 
should  not  be  hampered  by  any  dicta  of  his 
colleagues  at  this  stage  of  the  proceedli^ 
and  fWbear  to  ezpieas  an  (qplnira.  The  sec- 
ond item  in  the  bin  la  similar  to  the  first 
This  cause  of  action  Is  based  upon  the  statutes 
of  the  Btat^  and  an  examination  ot  the  Mich- 
igan Central  charter  and  the  genml  railroad 
laws  diBCIosei  all  that  could  be  put  In  a  bill 
of  partlculara.  We  think  a  bill  of  parttcn- 
lars could  not  be  required.  We  cannot  see 
how  counsel  can  be  surprised  at  the  trial, 
and,  if  the  trial  Judge  reaches  a  different 
conclnskm,  be  has  am^  power  to  adjourn 
or  pttmit  tbB  withdrawal  of  a  Juror  at  any 
stage  ot  the  proceedings  before,  verdict  a 
power  which  has  bera  free^  exendsed  In 
part,  and  whi^  no  trial  Judge  would  refuse 
in  a  case  of  as  much  Importance  to  the  par^ 
ties,  where  the  claim  Is  made  in  good  faith." 

Matters  are  referred  to  In  this  opinion 
which  were  not  before  the  court  and  with 
which  we  have  nothing  to  do  at  the  present 
time.  But  from  the  opinion  Itself  it  appears 
that  the  items  objected  to  are  "scarcely  an 
amplification  of  the  declaration,"  and,  further, 
that  the  motion  Is  denied  l}ecause  "we  think 
a  bill  of  particulars  could  not  be  required." 
The  court  in  effect  held  that  these  items  were 
not  sufficiently  Q>ecIflCt  but  that  in  this  case 
there  was  no  power  to  exercdse  discretion  un- 
der the  rule,  because  no  bill  of  particulars 
could  be  required  at  all.  The  court  was 
clearly  mistaken.  It  had  power  to  scercise 
its  discretion  under  the  rule.  It  Is  apparent 
that  defendant  is  entitled  to  a  more  specific 
bill  of  particulars  of  the  two  items  in  dispute. 
Defendant's  only  remedy  Is  by  writ  of  man- 
damus. Neither  in  its  brief  nor  oral  argu- 
ment before  this  court  does  plaintiff  question 
the  remedy.   Its  contention  is  that  the  bill 
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of  partlcalari  ournot  be  required,  (or  the 
reason  that  the  claims  are  already  specIflcaUy 
set  forth  in  the  pleadings.  Mandamus  ia  a 
discretionary  writ,  not  to  be  used  In  place  ot 
appeal  or  writ  of  error,  but  where  parties 
have  no  other  adequate  remedy,  and  where 
delay  would  work  such  immediate  Injury  and 
mischief  as  should  be  prevented.  This  case 
is  within  the  above  rule. 

A  writ  of  mandamos  should  issue,  setting 
aside  and  vacating  the  order  of  the  circuit 
court  denying  the  motion  for  a  more  speclflc 
bill  of  particulars,  and  granting  an  order 
either  that  the  first  and  second  items  of  plain- 
tiff's bill  of  particulars  be  stricken  out  and 
expunged,  or  that  plaintiff  within  a  reason- 
able time,  to  be  fixed  by  the  court,  do  fur- 
nish a  more  specific  bill  of  parUculars,  and 
that  In  default  thereof  said  plalntlfl  become 
nonsuited. 

HOOKBB,  J.  The  declaration  in  this  case 
la  for  damages,  which  the  Legislature  prom- 
ised should  be  paid.  In  case  the  charter  grant- 
ed to  the  Michigan  Central  Railroad  Com- 
pany at  an  early  day— when  it  purchased 
from  the  state,  and  reHeved  It  from  the  bur- 
den (tf  completing  and  managing,  one  of 
the  lines  of  ralhroad  projected  and  partly 
bmit  by  the  state— should  be  repealed.  In 
1900  this  charter  was  repealed,  and  It  la  a 
notorious  fact  ttat  Uila  action  was  taken  In 
recognition  of  a  demand  tat  cheaper  fareo, 
state  regulation  of  rates,  and  other  changes. 
The  Legislature  has  provided  a  method  of  as- 
certaining the  damages  ccmtemplated  by  the 
original  charter,  through  the  medium  of  the 
established  courts  of  Jnatioe,  in  a  anit  which 
the  railroad  company  was  authorised  to  pros- 
ecute against  the  state  for  the  parpoa& 
The  railroad  cwnpany  has  brought  ita  action 
as  contemplated  by  the  statutes,  and  filed  a 
declaration  alleging  the  tects  and  claiming 
the  damages  caused  by  the  repeal  ot  the 
charter, 

Wlieth«  a  bill  of  partlcniars  was  donand- 
ed,  or  not,  we  are  unable  to  determine  frran 
the  record.  One  was  furnished,  and  it  is  not 
satisfactory  to  the  counsel  for  the  state,  who 
demand  either  that  a  more  specific  bill  be 
famished  or  that  the  first  two  Items  be  stride* 
en  from  the  bill,  and.  In  default  thereof; 
that  plaintiff  be  nonsuited.  That  the  situa- 
tion may  be  made  clear,  we  Incorporate  in 
this  opinion  a  copy  of  said  bill  of  particulars. 
It  is  as  follows:  "Sir:  Please  take  notice 
that  the  following  are  the  particulars  In 
which  the  plaintiff  claims  to  have  been  dam- 
aged by  the  repeal  of  Its  charter,  and  for  the 
recovery  of  which  this  action  is  brought  to 
wit:  For  the  value  of  plaintiff's  charter,  re- 
pealed by  the  defendant  For  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  ab- 
rogation of  the  certain  fixed  and  Indefeasible 
rights,  privileges,  and  franchises  possessed 
by  said  plaintiff,  arising  from  the  repeal  of 
its  charter.  For  damages  sostalned  the 


plaintiff  by  reaison  of  Increase  in  the  amount 
of  taxes  to  be  paid  by  the  plaintiff,  arislns 
from  the  repeal  of  its  charter.  For  damages 
sustained  by  the  plaintiff  by  reason  ot  the 
change  in  the  method  of  Imposing  taxes  up- 
on the  property  of  the  plaintiff,  arising 
from  the  repeal  of  its  charter.  For  dam- 
ages sustained  by  the  ptalntiff  by  reason  of 
the  reduction  of  the  maximum  of  rates  which 
It  is  permitted  to  charge  for  passenger  fares 
from  three  cents  to  two  cents  per  mUe.  aris- 
ing from  the  r^teal  of  its  charter.  For  dam- 
ages sustained  by  the  plaintiff  by  reason  of 
the  change  In  the  power  of  the  plaintiff  with 
respect  to  the  taking  and  holding  of  right 
of  way  and  the  construction  of  its  railroad, 
arising  from  the  repeal  of  its  chartw.  For 
damages  sustained  by  the  plaintiff  by  reason 
of  the  change  In  the  power  of  plaintiff  to- 
acquire  and  hold  real  and  pwsonal  property, 
arising  from  the  repeal  of  Its  charter.  For 
damages  sustained  by  the  plaintiff,  arising 
from  the  change  with  respect  to  Its  liability 
for  property  In  deposit  in  Its  depots  awaiting 
delivery,  arising  from  the  repeal  of  its  char- 
ter. For  d^reciatlon  and  loss  of  value  of 
franchises,  rights,  and  privileges  by  It  pos- 
sessed undffl  Its  charter,  caused  by  the  repeat 
of  the  same,  such  depreciation  and  loss  of  val- 
ue consisting,  Inter  alia,  of  the  following: 
(1)  Depreciation  and  loss  of  value  by  reason 
of  the  corporation  being  now  subjected  to  an 
Increase  of  taxation.  (2)  D^redatlim  and 
loss  of  value  by  reastm  of  the  c<«poratlon  be- 
ing subjected  to  differ«it  and  more  burden- 
some methods  of  imposition  of  taxation.  (8) 
D^redatlon  and  loss  of  value  resulting  from 
the  owporation  being  subjected  to  the  usees' 
sltr  of  complying  in  its  charge  of  pessmger 
rates  with  the  provisions  of  l^slation  not 
binding  upon  it  prior  to  the  r^al.  (4^  De- 
preciation and  loss  of  TOlue  resulting  from 
an  alteration  and  dimlnutlDn  of  tlte  power 
of  the  corporation  to  take  and  hold  property 
for  its  right  of  way  and  In  the  construction 
of  its  railroad.  (5)  De^nredatlon  and  loss 
of  value  in  the  corporation  being  subjected 
to  an  alteration  and  diminution  of  the  power 
to  acquire  and  bold  real  and  personal 
property.  (6)  Depredation  and  loss  of  value 
resulting  from  the  COTporatlon  Mng  sub- 
jected to  a  measure  ot  liability  for  property 
d^wslted  In  Its  depots  awaiting  delivery 
different  from' that  to  vbldi  it  was  subjected' 
prior  to  the  repeal  of  its  charter." 

The  claim  of  the  plaintiff  is  closely  uial- 
ogous  to  that  in  an  action  for  damages  aris- 
ing upon  a  tort  It  is  true  that  the  rq>eal 
was  not  a  wrong,  because  It  was  a  contract 
right  and  the  recovery  of  damages  therefor 
Is  also  a  contract  right;  but  the  measure  of 
recovery  Is  the  amount  of  the  injury,  and 
the  damages  are  unliquidated.  Bills  of  par- 
ticulars are  sometimes  ordered  in  actions 
of  tort  such  as  negligence  and  slander,  in 
some  Jurisdictions;  and  this  court  has  held 
that  it  would  not  reverae  a  cause  fur  that 
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reuoD.  wben  a  trial  court  bad  done  so.  See 
Gary  t.  Baton  Glrciilt  Judge  (Hlch.)  92  N. 
W.  774.  Ordinarily,  bowerer,  bUla  fat  par- 
ticulars have  not  been  regolred  In  actions 
for  conaeqneDtlal  damagea  Thus  In  People 
T.  Marqnette  CHrcnlt  Judge,  8»  Hlch.  437,  a 
mandamus  wae  granted  compelling  respond- 
ent to  racate  an  order  for  a  bill  of  particu- 
lars in  Bnch  a  case.  The  case  of  Kefarlg  t. 
Peters,  41  Mich.  477,  2  N.  W.  801.  was  an  ae- 
tlon  for  damages  based  mi  tbe  sale  of  Intox- 
icating liquors.   A  bill  of  particulars  was 
asfced  and  refused.   It  was  held  that  this 
was  not  error,  the  court  saying:   "This  be- 
ing an  action  for  consequential  Injuries,  we 
do  not  know  of  any  rule  entitling  the  defend- 
ant to  a  bill  of  particnlars"— citing  People 
ex  rel.  Everett  t.  Circuit  Judge,  89  Mich. 
437.    In  Shadock  v.  Plank  Road  Co.,  79  Mich. 
7.  44  N.  W.  158,  an  action  for  negligent  in- 
Jury,  this  court  again  said:   "The  court  was 
right  In  not  ordering  a  bill  of  particulars; 
hut  this  Is  so  because  such  a  bill  Is  only  grant- 
ed where  tbe  pleading  te  more  or  less  gener^ 
al.    In  an  action  on  the  case,  tbe  Injury 
which  is  charged,  and  for  the  consequences 
of  wblcb  the  suit  lies,  must  be  charged  with 
reasonable  certainty,  so  that  there  can  be  no 
difficult  In  knowing  what  to  meet  in  the 
proofs.  If  no  Injury  la  definitely  charged, 
tbe  declaration  la  demurrable ;  but,  where  a 
■nffldently  definite  showing  Is  made  to  give 
a  catne  of  action  for  direct  or  consequential 
damages,  no  demurrer  will  lie,  and  a  defend- 
ant can  only  be  saved  from  surprise  by  con- 
flning  the  recovery  to  tbe  causes  sufficiently 
described."  This  case  seems  to  imply  a  dis- 
inclination to  permit  an  Innovation  upon  the 
rule,  which  prevailed  at  common  law,  that 
bnis  of  particulars  are  not  demandable 
where  tbe  dedaratlon  Is  special.  Tbe  case 
of  Anti-Ealsondne  Co.,  v.  Olrcnlt  Judge, 
119  Hlcb.  487,  78  N.  W.  4fft,  Is,  however, 
a  case  wbere  a  bill  of  particulars  was  re- 
quired In  an  action  of  tort  under  peculiar 
facts;  L  &,  where  the  declaration  was  not 
specific  as  to  mon^  Items  paid  for  which  re- 
covery was  sought  The  case  was  apparent- 
ly considered  exceptional,  as  tbe  cases  refer- 
red to  herein  wwe  cited  and  recognised  as 
anttaorlty. 

Btatntes  and  codes  bave  enlarged  tbe  office 
of  bills  of  particnlars  In  many  states,  bat  not 
In  thla  Even  In  waxA  it  Is  gmerally  held 
that  the  office  (Ht  tbe  bill  la  limited  tn  actions 
of  tort  to  tbe  partlcolu  description  ct  tbe 
cause  of  action  relied  upon,  rather  than  the 
effect  and  consequences  of  the  injury.  See  3 
Bnc.  Pleading  &  Practice;  pp.  650,  S61,  and 
notes.  Tbe  last  case  In  wblch  tbe  question 
arose  In  this  court  treats  tbe  subject  as  (me 
resting  In  the  discretion  of  tbe  trial  court, 
and  refused  to  intwfere.  Ihnt  was  a  crlm. 
con.  case,  and  definite  Inftvmatlon  of  tbe  time 
and  place  of  the  acta  complained  of  were  re- 
quired. In  tbe  ivesoit  case  there  can  be  no 
claim  tbat  llie  declaration  Is  not  qwdflc  In 


stating  the  cause  of  action,  and  the  bill  of 
particulars  contains  many  Items  of  which  no 
complaint  Is  made. 

The  defendant's  counsel  object  to  those 
which  claim  dama^  for  the  value  of  the 
charter  and  privll^es  and  franchises  lost 
through  such  repeal  They  apparently  seek 
to  curtail,  limit,  and  circumscribe  a  possible 
recovery  by  a  bill  of  particulars  which  shall 
anticipate  all  the  proof,  upon  such  subjects. 
We  think  that  counsel  exaggerate  the  office 
of  a  bill  of  particulars,  and  tbat  tb^  are  not 
entitled  to  the  writ  It  Is  therefbre  denied. 

MOORB,  a  J.,  and  GRANT  and  MONT- 
GOMERY. JJ..  concur  with  HOOKER.  J. 


HOWB  V.  MORBT. 
(Supreme  Court  of  Michigan.  Sept  20,  1905.) 

1.  Contracts— Action  fob  Bbucb  — Dbcu- 

BATION— StJFFIClENCT. 

>  Where,  In  an  action  for  services  and  ex- 
PMMCS  Incurred  In  logging  operatloiu  on  defend- 
ant's land,  plaintiff  declared  on  the  common 
counts  tn  aasompait  and  furnished  a  bill  of  par- 
ticulars, and  defendant  was  not  surprised  at  tbe 
testimony  that  defendant  was  to  take  tbe  work 
ss  plaintitr  left  It  and  pay  his  debts  for  labor, 
and  aUo  pay  him  for  hw  services  and  expenses, 
a  judgment  for  plaintiff  would  not  be  reversed 
on  the  groand  that  plaiDtifTs  declaration  should 
have  set  forth  both  the  Indncement  for  and  th« 
terms  of  the  agreement. 

2.  Afpeal— ExcLUSioK  or  Bviobnoii— Habu- 

XJESS  EbBOB. 

Where,  after  sustaining  an  objection  to  a 
question  aslced  plaintiff  on  cross-ezamiDatlon, 
the  court  withdrew  the  ruling  and  expressly  per- 
mitted defendant  to  go  into  the  matter,  the  error 
in  sustaining  the  objection  was  not  prejudicial. 
8.  Sahk— Rivnw— InsmnonirT  Rxooan. 

Where,  in  an  action  for  services  and  sup- 
plies in  logging  operationa,  the  evidence  showed 
an  aneement  bindinz  defendant  to  pay  therefor 
toKether  with  the  value  of  the  services  and  enp- 
plies,  an  instruction  tbat  tbe  verdict  for  plaintiff 
must  be  based  on  the  agreement,  irrespective  of 
the  valne  of  tbe  services,  and,  on  finding  the 
agreement,  the  verdict  should  be  in  such  sum  as 
plaintiff  might  be  entitled  to,  could  not  be  held 
prejudicial,  in  the  absence  at  the  whole  diarge, 
and  In  the  absence  of  requests  for  Instructions, 
and  in  the  absence  of  a  sbowing  of  tiie  amount 
of  the  verdict 

EiTor  to  Olrcnlt  Court  Mlssankee  County; 
Clyde  0.  Cbltt^dep,  Judge. 

Action  Allen  B.  Howe  against  William 
J.  Moray.  Jndgment  toe  plalntllf,  and  defend- 
ant brings  error.  Affirmed. 

A^ed  befwe  MOORE,  O.  J.,  and  CAR- 
PENTER, GRANT,  MONTGOMERY,  and 
08TRANDER,  JJ. 

E.  F.  Sawyer,  fw  appellant  F.  0.  Gaff- 
ney,  for  appellee. 

OETTRANDER,  7.  Tbe  plalntUf  hi  this  case 
claims  that  with  bis  partner,  one  Buck,  he 
uidertook  to  cat  from  defoidanf s  land  ca> 
tain  hemlock  timber,  paying  defendant  stump- 
age  therefor,  and  that  his  lumbering  oper- 
ations proceeded  to  a  pfdnt  wbere,  <m  account 
of  Inability  to  market  the  logs  ox  lumber,  be 
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wu  unable  to  par  flie  mea  ai^tloTeil  by  blm 
or  to  Immediate  continue  the  work;  tbat  bte 
partner  agreed  that  he  might  make  anch  teima 
OB  be  could  about  the  disposal  of  the  logs  and 
property  at  the  camps;  and  that  be  did  make 
an  arrangement  with  Ibe  defraidant,  the 
owner  of  Ibe  land,  by  the  terms  of  which  de- 
fendant  was  to  t^e  the  t^ratlons  and  prop- 
erty as  plaintiff  left  tiiem,  Including  the  camps 
and  the  logs  cnt  and  skidded,  and  to  pay  tbe 
debt!  for  labor  and  supplies,  and  plaintiff  fw 
labor  rendered  by  himself,  his  wife,  and  his 
team,  and  for  the  sopplles  which  plaintiff  had 
furnished  and  paid  for  In  doing  the  woric  up 
to  that  time.  In  other  words,  plaintiff  claims 
tbat  defendant  was  to  take  tbe  job  as  he  left 
It,  paying  Vberetov  as  above  stated.  In  the 
language  of  tbe  record.  In  the  testimony  of 
plaintiff:  "Mr.  Morey  agreed  to  pay  all  claims 
against  tbe  Job,  and  to  pay  my  wife  and  me 
for  our  time.  He  also  agreed  to  pay  for  the 
produce  that  I  put  In.  I  accepted  that  pro^ 
osltion.  «  *  •  He  wanted  to  know  bow 
mucb  the  job  cost  me.  and  I  told  him  as  near 
as  I  could.  He  wanted  to  know  If  I  would 
sell  for  what  It  cost  me,  and  I  told  him  I 
would.  There  was  no  price  agreed  on  that 
day  before  I  went  home.  •  •  ♦  I  next 
saw  Mr,  Morey  up  at  the  camp,  when  I  was 
there  showing  Mr.  King  around,  and  he  told 
me  to  come  otot  the  n^  night  and  settle; 
but  when  I  came  he  wouldn't  pay.  We  made 
no  settlement,  be  was  then  In  possession  of 
the  camp.  I  gave  him  a  bill  of  all  the  claims 
against  the  Job.  It  contained  the  men's 
wages,  my  time,  my  wife's  time,  and  the  stuff 
we  furnished  the  camp.  •  ♦  •  I  k^t  no 
copy  of  it" 

It  is  undisputed  that  defendant  took  posses- 
sion of  tbe  logs  and  camps,  continued  the 
operations,  and  paid  the  men.  He  denies 
having  made  the  arrangement  plaintiff  claims 
was  made,  and  says  that,  on  account  of  plain- 
tiflTs  inability  to  pay  his  men,  they  contem-, 
plated  and  threatened  putting  a  Hen  upon  the 
logs,  and  tbat  to  prevent  tbat  and  to  save 
himself  from  loas  be  paid  them  and  continu- 
ed tbe  work.  Stated  In  another  way,  be 
claims  that  plaintiff  and  his  partner  abandon- 
ed their  operations,  and  that  he,  without  mak- 
ing any  bargain  of  any  kind  with  them,  took 
them  up  where  the  plaintiff  stopped.  Later 
on  plaintiff  sued  defendant,  declared  upon  the 
common  counts  In  assumpsit  and  furnished 
a  bill  of  particulars  of  bis  donand,  whlcb  Is 
here  set  out  in  fnU: 

"To  S9  days'  work  pertorm«d  by  plaintiff  u 
torflman  between  Septembor  28  and  Nov- 
ember 4,  1899,  at  160  per  month   |H  00 

To  89  days'  work  performed  bj  team  durlns 

the  same  time  at  one  dollar  per  day   S>  00 

To  39  days'  work  during  the  same  time,  pM^ 
formed  by  plaintUt's  wife  In  cooking  at  tli« 

said  camp.   SB  00 

To  hay   10  00 

To  flour.   6  SO 

To  pototoee.   S  00 

To  canned  fruit.   12  00 

To  cnbbage   2  CO 

To  lumbar  In  building  and  repairing  camps.      4  00 


Totid.   1206  10 


"All  of  wUdt  said  sums  tbe  defendant 
promised  to  pay  to  plaintiff  upon  tbe  let  day 
of  December,  A.  D.  1899,  In  constderatfrni  of 
plaintiff  tnrnliv  over  to  the  defendant  said 
job,  together  with  all  logs  cnt  and  the  bene- 
fits of  all  said  labor  performed  and  produce 
furnished,  and  which  vaa  done  by  plaintiff  on 
tbe  BBld  let  day  of  December,  1880.** 

The  plea  was  tbe  general  Issue,  with  notice 
that  defttidant  would  show  In  his  defense 
that  if  any  labor  was  performed  by  plaLintifl 
and  bla  wife;  and  If  any  materials  were  fnr^ 
nlshed  by  blm  while  at  wwk  on  said  lumber 
job,  tiiey  were  furnished  for  his  own  use  and 
in  Ida  own  bdialf;  that  plaintiff  and  Buck 
Bbandmed  tbe  wc^  lesTlng  a  large  amoont 
of  labw  bllla  unpaid;  tbat  defendant  new 
hired  any  ot  aald  labor  to  be  perfbzmed,  oor 
such  materials  to  be  furnished,  and  never 
agreed  to  pay  tar  the  aam^  ^tbec  before  or 
after  It  was  poformed,  bnt  that  the  tinib« 
being  logged  belonged  to  d^ndanl;  and.  to 
Bare  tbe  same  from  conflacatlon  under  the 
lien  law,  he  was  f<»rced  to  and  SUA  pay  up- 
wards of  1200,  and  tbat,  fn  order  to  save  any 
pwtion  of  the  logs  and  to  make  tbem  mer- 
chantable, he  was  forced  to  expend  a  large 
amount  ot  money  In  skidding,  hanllng,  and 
banking  the  same;  dut  the  Ic^  were  cnt 
in  an  unskillful  and  onwoAmanllke  manner, 
entailing  a  large  amouni  of  damage  and  ex- 
pense upon  defendant;  that  the  timber  was 
cut  to  Improper  lengths,  causing  defendant 
loas  In  selling  and  disposing  of  it  These 
items  of  damage,  the  notice  concludes,  would 
be  set  off  and  recouped  against  any  claim 
which  plaintiff  might  have. 

The  first  proposition  raised  by  the  assign- 
ments of  error  la  tbat  tbe  testimony  offered 
of  the  claim  of  plaintiff  was  Inadmissible  un- 
der the  declaration  and  bill  of  particulars.  In 
disposing  of  this  objection,  the  learned  trial 
judge  said:  "I  think,  perhaps,  I  can  shorten 
this  matter  somewhat  by  giving  my  Idea  on  It 
and  asking  a  few  questions.  It  seems  to  me 
that,  under  the  declaration  and  opening  state- 
ment of  the  plaintiff,  he  must  rely  upon  the 
agreement  which,  he  claims,  was  made  what 
Mr.  Morey  came  back  from  seeing  Mr.  Buck; 
that  If  any  such  agreement  was  made,  and  I 
don't  assume  that  there  was,  that  he  told  him 
he  would  pay  all  these  bills,  and  pay  blm  for 
his  work  and  supplies;  and  that  be  hns  tailed 
to  pay  for  that.  Could  not  that  be  proven 
under  the  declaration?  The  first  specldc  con- 
tract, whereby  they  were  to  lumber  certain 
logs  and  timber  and  do  certain  things,  I  hard- 
ly think  would  be  material  at  this  time  or  ad- 
missible. Tbe  plaintiff  must  rely,  if  be  reliea 
at  all  under  this  declaration,  on  tbe  simple 
agreement  of  this  man  to  pay  for  these  goods 
and  this  work,  if  he  did  agree  to  it,  and  noth- 
ing ela&"  Counsel  for  plaintiff,  In  njflj  to 
the  objection  made,  says  that  tbe  contract 
wbleb  he  sought  to  prov^  and  did  prove  to  tb» 
satisfaction  of  the  Jury,  was  one  wholly  pep- 
formed  on  tbe  part  of  the  plaintiff,  leaving 
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AOtlAis  to  be  done  by  defendant  bat  pay  the 
money  he  agreed  to  pay;  that  the  bill  of  par- 
tlcnlan  gave  an  Itemized  Btatement  of  plain- 
tiff's claim;  and  ttiat  then  was  no  cause  for 
defendant's  being  misled  or  surprised  at  tbe 
time. 

UnQuestlonably  there  Is  force  to  the  ob- 
jection made  <m  the  part  of  appellant  The 
rules  of  pleading  would  have  been  better 
observed  If  the  declaration  had  set  out 
both  the  Inducement  for  and  tba  terms  of  the 
contract  alleged  to  have  betti  made  between 
the  plalntttt  and  the  defendant  We  are  not, 
bowever,  disposed  to  rererse  the  case  be- 
cause of  insnflldency  of  the  pleadings.  It 
Is  not  apparent  upcm  the  record  that  in  fact 
defoidant  was  antpriaed  by  the  testimony 
offered  ve  by  the  theory  advanced  by  plain* 
tiffs  counsel.  As  the  trial  proceeded  the 
predse  Issue  between  the  parties  became 
clear,  and  after  the  defendant  had  been 
■worn  as  a  witness  It  was  stated  the 
court,  without  correction  or  contradiction 
offered,  as  fbUows:  **Now,  In  orda  that 
there  may  be  no  misunderstanding  In  the 
protrfh  h«e:  This  witness  [the  defendant] 
has  sworn  on  cross-examination  that  be 
took  possession  of  this  property  without  any 
agreement  whaterer  with  this  man ;  that  he 
simply  went  <m  there  and  took  possession  of 
It  *  *  *  In  other  words,  on  one  ride 
then  Is  an  agreement  daiming  to  have  hem 
made  by  Bfr.  Howe  and  Hr.  Bforey  that 
Morcy  would  pay  How  for  his  labor  and 
tor  those  sQi^Ues.  l%ls  witness  (Morey) 
drales  that  agreement  and  says  that  he  took 
poosesslon  of  this  pn«»«rty  without  any 
agre^ent  or  undnstandlitg  whaterer."  For 
•  the  purpooe,  as  it  was  asserted,  of  showing 
that  it  was  not  likely  that  defendant  would 
turn  made  the  agreement  which  plaintiff 
clalma  he  did  make,  connsel  for  defendant 
on  cross-examination  of  plaintiff,  the  subject- 
matter  being  the  manner  In  which  the  logs 
were  cut  asked  the  following  question :  "Q. 
Wen  ttiey  cut  in  a  good  workmanlike  man- 
nerT  Hr.  Gaffney:  Walt  That  is  openli^ 
the  door  to  a  very  wide  and  rery  immaterial 
iBTestigation  In  tUB  matter.  The  question 
of  the  perfwmance  that  Job  between  Mr. 
Mor^  and  Mr.  Buck  Isn't  in  controversy 
here  at  all.  The  question  In  this  case  Is,  was 
there  a  contract  made  betveen  Mr.  Mor^f 
Ranonber  that  counsel  objected  to  the  In- 
troduction of  this  contract  b^ween  Budc 
and  Morey.  Now,  If  be  goes  Into  this  line  of 
cross-examination,  that  contract  must  be 
admitted  iSi.  Sawyer:  It  is  claimed  that 
Mr.  Morey  agreed  to  pay  everything;  all 
that  that  Job  cost  up  to  that  time.  But  it 
has  already  developed  that  tills  man  could 
not  sril  that  timber,  and  we  have  a  right  to 
sbow  that  be  could  not  sell  it  because  it  was 
utterly  mismanaged,  because  It  was  worth- 
less, because  It  had  no  value  whatever ;  and 
the  Jury  have  a  right  to  know  that  this  tim- 
ber had  no  value  whatever  at  It  stood  there, 


that  it  warn  worthless,  and  more  than  worth- 
1^  in  order  to  sbow  the  Improbability  of 
Mr.  Morey,  a  good  business  man,  coming  up 
and  agreeing  to  pay  the  plaintiff  all  that  be 
had  put  Into  that  Job  when  it  was  worth- 
less.*' The  testimony  was  excluded.  Fur- 
ther along  in  the  trial,  the  defendant  bebog 
called  and  sworn  as  a  witness  he  was  asked 
by  his  coxmael :  "Q.  Now,  I  will  ask  you  If 
yon  know  how  much  timber  you  got  that 
was  cut  and  skidded  Mr.  Howe?"  To  this 
an  objection  waa  intraposed,  and  the  testi- 
mony was  ^eluded.  On  his  cross-examin- 
ation, he  was  asked:  "Q.  After  you  had 
made  this  agreement  and  after  you  had 
taken  possession  of  that  Job,  you  made  ar- 
rangonoits  with  Gardner  &  Domlnlcft  by 
which  th^  put  a  mill  in  there  and  cut  and 
mannfactmred  this  timber,  didn't  you?  To 
this  counsel  tOr  defendant  objected  Court: 
The  witness  has  said  that  he  entered  lAto 
poasesslw)  of  that  Job  without  making  any 
bargain.  Is  that  right  witness?  Witness: 
Tes;  that  is  right  Court:  Would  it  make 
any  difference  with  this  case.  If  Mr.  Mwey 
took  poeacesUm  of  this  man*s  labor,  whether 
it  was  worth  anytlilng  or  not?  Mr.  Gaffney : 
Tes ;  as  bearing  upon  hla  credlblU^.  becauae 
he  has  stated  that  he  never  received  any 
bmieflt  from  the  work.  Court:  Well,  If  you 
go  Into  that  I  shall  allow  the  defendant  to 
go  into  the  question  of  the  amount  of  work 
done  <m  those  logs.  ISx.  Gaffney:  Let  me 
understand  the  court  Court:  Mr.  Sawyer 
asked  a  question  In  regard  to  how  many  logs 
were  skidded,  ot  B(nnethlng  of  that  kind. 
Tou  objected  to  it  I  sustained  the  object- 
ion. I  now  recall  tiiat  ruling,  and  will  al- 
low Mr.  Sawyer  to  go  into  it  Mr.  GaCTney : 
Well,  then,  your  honor,  I  will  withdraw  tills 
question  to  save  going  into  that  matter.  I 
withdraw  tt." 

Notwithstanding  the  withdrawal  of  the 
questirai,  the  court  steted  that  In  bis  opin- 
ion it  was  material  to  show  what  defendant 
took  possession  of  and  what  It  was  w<»rth, 
and  that  the  question  that  counsel  tor  de- 
fraidant  asked  on  direct  examination  as  to 
what  he  did  take  possession  of  was  material. 
The  objection  of  plaintiff's  counsel  to  It  was 
overruled,  and  counsel  might  govern  them- 
selves accordingly.  After  this  ruling  counsel 
for  defendant  undertook  to  Interrogate  hla 
client  end,  being  told  that  his  client  knew 
nothing  about  the  number  of  logs  or  the  num- 
ber of  feet  that  were  there  of  bis  own  knowl- 
edge, made  the  followli^  statement:  "I 
thought  not  That  Is  all,  then,  I  cannot 
go  Into  It  I  thought  so  at  the  time  I  asked 
the  question;  but  the  court  ruled,  and  so 
I  didn't  find  out"  This  left  the  case  to 
stand  upon  the  testimony  of  the  defendant 
that  he  received  no  beoeflt  from  the  labor 
wblch  plaintiff  had  put  upon  the  logs  lu 
question ;  that  whether  Gardner  ft  Domlnick 
allowed  him  any  credit  on  that  account  he 
could  not  tell,  because  he  had  put  a  lot  of 


Digilized  by 


646 


104  NORTH  W  BSTBEN  EEPORTBIL 


work  upon  the  logs  himself,  and  had  turned 
over  to  the  manufacturer  sleighs  and  camp 
equipage  and  other  property,  making  it  Im- 
possible for  him  to  tell  whether  he  received 
any  credit  on  account  of  plalntUTs  labor  on 
the  logs.  It  Is  not  apparent  that  defendant 
was  Injured  by  the  rulings  of  the  court  of 
which  he  complains.  The  door  was  widely 
opened  for  him  to  show,  If  he  conId«  the  con- 
dition of  the  logs  and  the  valve  of  plaln- 
tlfTs  labor  upon  them. 

Certain  portions  of  the  charge  are  com- 
plained   ot   The    seventh    aE»lgnment  of 
error  is  directed  speclflcally  to  a  porti<ni  of 
the  charge  which  reads  as  follows:  "The 
amount  of  your  verdict  for  the  plaintiff.  If 
any,  must  arise  from  the  agreement,  if  any. 
made  between  the  parties,  and  this  amount 
must  be  agreed  upon,  not  because  the  services 
were  worth  that  amount,  hut  because  it  was 
agreed  upon  between  the  parties ;  that  is, 
this  Jury,  under  the  proofs,  have  practically 
'nothing  to  say  as  to  what  the  value  of  the 
plaintlfrs  services  on  that  Job  was.  There 
has  been  no  proof,  practically,  as  to  what 
their  value  was,  but  the  plaintiff  r^es  upon 
an  agreement  whereby  he  claims  that  the 
defendant  was  to  pay  him  for  these  serrlceB 
— regardless  of  what  they  were  worth,  I 
might  add — and  that  this  agreement  la  the 
basis  of  his  action  here  to-day ;  and,  if  yon 
find  that  there  was  such  an  agre^nent,  that 
the  defendant  agreed  to  take  this  job  off 
Mr.  Howe's  hands  and  pay  him  bis  time  on 
the  job,  and  for  the  supplies  famished,  and 
for  the  team  work,  and  fbp  Ws  wife's  serv- 
ices, then  your  verdict  will  be  for  the  plaln- 
titr  in  such  sum  as  you  may  And  from  the 
evidence  he  is  entitled  to.   But,  if  yon  find 
tbere  was  no  such  agreement  m&d^  your 
verdict  will  simply  be  no  cause  of  actloi^  be- 
cause the  plaintiff  camot  recover  In  this 
action,  unless  than  was  such  an  agreonent 
made  between  the  parties."  The  complaint 
made  is  that  the  Jury  wore  told  that  there 
was  no  evidence  as  to  what  the  services 
worth,  and  that  it  was  none  ot  tbetr  concern 
whether  they  were  wortti  anything  or  not; 
but,  if  they  found  that  at  a  certain  Inter- 
view held  between  the  parties  nearly  five 
years  before  the  time  the  defendant  had 
agreed  to  pay  for  everything  that  the  plain- 
tiff had  put  Into  the  job,  regardleu  of  what 
it  was  worth,  ttien  tbej  ml^t  find  for  the 
plaintiff  aach  a  sum  as  they  guessed  would 
be  about  rtc^t  The  whole  of  the  cfaa^  of 
the  court  to  the  jury  does  not  appear  in  the 
record.  Nor  does  it  appear  that  counsel  for 
the  defendant  prefared  any  requests  to 
charge.  It  is  not  true,  either,  that  there 
was  no  evidence  given  of  the  value  of  the 
services  of  plaintiff  and  his  wife,  or  of  the 
value  of  the  work  performed  by  the  team, 
or  of  the  siq^Iies  famished  by  pl^ntiff. 
Buch  evidence  as  was  given  on  the  part  of 
plaintiff  was  not  disputed.   It  tended  to  show 
that  the  bill  <hC  parttcnlars  ovrectly  stated 
the  Items,  and  the  total  correctly.  What 
verdict  tha  jury  rendered,  we  do  not  know. 


Confining  ourselves  to  the  errors  which 
are  assigned  and  the  points  which  are  made 
for  appellant;  we  see  no  occasion  to  disturb 
the  judgment  It  la  therefore  afllrmed,  with 
costs. 


THRAXiL  T,  QCINBT  et  al..  Board  of  A»- 
seasoTB. 

(Supreme  Gonrt  of  Michigan.  Bept  20, 

1.  TAXATIOn— PaOPEBTT  SjJBJWCM—SXAMMS  OF 
FOBEION  OOBPOEATIOir. 

Cmrnp.  Laws.  I  38S1,  provides  that  for  the 
purpose  of  taxatioK  personal  property  shall  in- 
clude all  chattels  bdooging  to  InhabitaDts  of  the 
state,  snless  permanent  Invested  in  sDother 
state,  and  riiares  Id  fwoga  corporations  «mm«Hl 
by  citiaens  of  the  state.  A  citizen  ef  the  itate 
owned  shares  in  a  fw^ign  corporatioo  owniog 
property  in  several  statM,  Indading  Michisan. 
The  Govporate  property  was  assessed  where 
situated.  Held,  that  the  shares  of  wtoA  field 
b;  the  ciSicen  of  Che  sUte  wete  subjset  to  tax- 
ation. 

[Eld.  Note. — For  cases  in  point,  see  vol.  4&, 
Cent  Dig.  Taxation,  St  106,  492.] 

2.  Same— AssEssuEifT  or  Cobpobatv  Shakb 
— Objbcvions  bt  OwNaa. 

A  foirigii  corporatioo  owned  property  in 
several  states,  including  Michigan,  which  was 
assessed  where  situated.  A  dtisen  of  UichlgaB 
held  corponiCe  shares,  and  thev  were  assessed  to 
him  at  a  sum  obtained  by  deducting  aae-nfth 
from  their  par  value,  on  acoount  of  the  cor- 
porate property  in  the  state  being  a  fifth  the 
entire  property.  Held,  that  the  owner  of  the 
shares  could  not  complain  of  the  assesBotent. 

Certiorari  to  Circuit  Court,  Wayne- Oovnty; 
Morse  Bohnert,  Judge. 

Mandamus  by  George  Thrall,  admtnlstra- 
tor  of  the  estate  of  Harrisw  H.  Tarlor.  de- 
ceased, against  Benjamin  Quln^  and  others, 
constituting  the  board  of  assessfH*  the 
city  of  Detroit,  to  compel  th«n  *o  vacate 
an  assessment.  Jndgfment  for  respmdents, 
and  relator  brings  certiorari.  Afllrmed. 

The  plaintiff  in  cwUorarl,  the  relator  be- 
low, Is  administrator  of  the  estate  of  Har- 
rison H.  Taylor,  deceased.  Mr.  Taylor,  at 
the  time  of  his  death  and  for  many  years 
prior  thereto,  was  a  resident  of  the  city  of 
Detroit  Id  association  with  others  he  de- 
veloped the  Detroit  Screw  Works,  a  corpora- 
tion organized  and  existing  under  the  laws 
of  the  state  of  Michigan,  Into  a  large  mann- 
facturing  institution.  He  was  a  large  share- 
holder in  the  corporation.  On  March  31. 
1000,  the  Standard  Screw  Company,  a  cor- 
p<ffation  organised  and  existing  under  the 
laws  of  the  state  of  New  Jersey,  acquired 
the  property  of  the  Detroit  Screw  Works, 
and  Mr.  Taylor  received  In  part  payment  for 
his  stock  In  the  Detroit  Screw  Works  $39,700 
of  preferred  stock,  par  value,  of  the  Stand- 
ard Screw  Company.  The  Standard  Screw 
Company  is  also  the  owner  of  manufactur- 
ing plants  in  the  states  of  Massachusetts. 
Connecticut,  Ohio,  and  Illinois.  The  prop- 
erty In  Michigan  constitutes  about  one-ftftU 
of  the  entire  profwrty  of  the  company. 
From  the  organisation  of  the  Detroit  Screw 
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'WfMte  its  property  bas  beeD  regnlarly  as- 
B«8sed  In  thlB  state  In  tlie  manner  provided 
by  law.  Since  tbe  acquisition  of  the  prop- 
erty liy  the  Standard  Screw  Gompany,  tbe 
real  and  personal  property  baa  been  regu- 
larly assessed  in  Detroit;  the  present  as- 
sessed valuation  thereof  being  |186,200.  AU 
of  the  other  properties  of  the  company  are 
assessed  and  taxed  In  the  respectlTe  states 
wliwe  the  proper^  Is  situated.  In  accord- 
ance with  the  laws  of  such  states.  The  re- 
spondents are  the  assessors  of  the  city  of 
Detroit  They  have  assessed  the  stock  of 
said  estate  in  the  Standard  Screw  Company 
at  the  smn  of  $81,760,  deducting  one-flfth 
of  the  value  on  account  of  the  property  of 
tbe  company  located  in  this  state.  The 
wilt  of  mandamus  to  compel  the  respond- 
ents to  strike  the  assessment  of  the  stock 
from  tbe  rolls  was  refused.  It  was  urged 
In  file  court  below«  as  it  is  bere,  that:  (a) 
The  asaessment  against  tbe  Standard  Screw 
Cmnpany  upon  its  propollea  In  tbls  state 
and  in  tbe  otiier  states  above  mentioned, 
and  tbe  assessment  against  said  estate  vfi- 
on  Its  shares  of  stock  In  said  company,  re- 
sult In  a  donbls  assessmrait  upon  tbe  same 
ptopaty  and  niw&  the  same  value,  (b) 
Tbe  assessment  against  the  estate  is  illegal 
and  contrary  to  the  Oonstltutlon  and  laws 
of  the  state  of  Tw^higmi-  (e)  Tbe  assess- 
ment Is  In  violation  of  tbe  Omistitiitlon  of 
tiie  United  States,  and  eonstitntes  a  taking 
of  tbe  looper^  of  the  estate  wlthont  due 
Iiroeess  of  law. 

So  fiir  as  ttw  fiieto  cballeiuis  the  Justice 
of  Uie  taxation  complained  about,  they  are  i 
fordit^y  presented  In  Isngnaga  wblcb  we 
take  from  tbe  brief  t<a  ^intlff  In  certiorari : 
**Tbe  iireclse  question  here  In  issue  has 
nerer  been  passed  upon  in  this  stete.  In 
the  ease  of  Bacon  v.  Steto  Tax  Com'rs,  12tf 
Mild).  2%  85  N.  W.  807.  OO  li.  B.  A.  821.  86 
Am.  St  Rep.  It  was  held  that  shares 
of  stock  In  a  foreign  corporation  were  tax- 
able, where  all  of  the  property  of  tbe  cor- 
poration was  outside  of  tbe  state.  In  the 
case  of  Stroh  t.  Detroit.  181  M!cb.  109,  00 
N.  W.  1029,  It  was  held  that  shares  of  stock 
In  a  foreign  corporation  were  not  taxable, 
where  all  of  the  property  of  the  corpora- 
tion was  Inside  of  the  state.  The  question 
here  presented  Is  whether  stock  in  a  foreign 
trorporation  Is  taxable,  where  a  portion  of 
its  property  Is  within  the  state  and  the  re- 
mainder in  other  states.  Speaking  prac- 
tically, this  question  Is  of  much  more  gener- 
al application  than  either  of  those  hereto- 
fore decided.  Many  Institutions  like  that 
in  the  cas*  at  bar  have  arisen  In  this  state 
in  recent  years.  In  this  case  Mr.  Taylor, 
In  association  with  others,  bad  built  up  a 
large  manufacturing  busings.  Bis  Interest 
was  represented  by  stock  In  the  Detroit 
Screw  Works.  Under  the  law,  the  proper- 
ty of  the  corporation  was  taxed,  but  the 
stock  in  the  coiporatlon  was  not  taxed. 


Thus  this  property  bore  ita  proportionate 
share  of  taxation.  For  business  reasons 
satisfactory  to  Itself  the  corporation  Joined 
with  other  companies  In  other  states  en- 
gaged In  the  same  line  of  business.  All  of 
these  companies  had  property  situated  and 
taxed  in  the  other  states.  The  combination 
of  the  companies  added  nothing  to  the  to- 
tal of  their  property.  Mr.  Taylor,  like  the 
others  interested,  received  stock  In  the  new 
association  or  company  In  payment  for  his 
stock  In  the  Detroit  Screw  Works.  This 
exchange  added  nothing  to  the  actual  prop- 
erty. The  actual  property  of  the  new  com- 
pany consisted  simply  of  the  combined  prop- 
erties of  the  old  companies.  The  value  of 
the  stock  in  tbe  new  company  depended 
solely  and  entirely  on  the  value  of  the  com- 
bined properties.  Therefore  tbe  stock  In- 
tereata  do  not  represent  new  property,  but 
only  the  proportionate  shares  of  the  share- 
holders in  property  already  in  existence. 
In  a  sense,  it  may  be  said  that  the  stock 
going  to  the  shareholders  of  each  constit- 
uent company  represents  their  respective 
share  in  the  property  of  that  company. 
Now,  If  these  shares  of  stock  are  also  sub- 
ject to  taxation,  it  resulta  in  double  tax- 
ation, and  places  an  extraordinary  penalty 
on  business  associations  with  men  engaged 
In  tbe  same  line  of  business  in  other  states. 
Of  course,  combinations  of  the  same  kind 
between  companies  in  this  state  In  the  same 
line  of  business  would  not  be  subject  to 
tlie  same  penalty.  Unfortunately  this  pen- 
alty will  fall  upon  the  state  Itself;  for  If. 
by  forming  such  associations,  men  subject 
themselves  to  double  taxation,  the  Inevi- 
table result  will  be  that  they  will  remove 
from  this  state  to  those  which  pursue  a 
more  Just  and  liberal  policy  upon  this  sub- 
ject The  board  of  assessors  have  attempt- 
ed to  steer  a  middle  course  between  the 
Bacon  Case  and  the  Stroh  Case  deduct- 
ing from  the  value  of  the  stock  tbe  value 
of  the  property  Inside  of  the  state.  This, 
however,  only  obviates  the  difficulty  pro 
tanto  and  still  leaves  actual  double  taxation 
as  to  the  remainder.  As  we  shall  demon- 
strate later,  there  Is  no  legal  antborl^  for 
this  method  of  taxation,  nor  is  tiiete  any 
machinery  for  so  doing.  We  are,  ttierefore, 
clearly  remitted  to  the  question  as  to  wheth- 
er the  Bacon  Case  or  the  Stroh  Case  shall 
control  under  the  facta  In  this  case." 

Argued  before  McALVAY,  BLAIR,  MONT- 
GOMERY. OSTRANDER,  and  HOOKER,  JJ. 

Orla  B.  Taylor,  for.  appellant  P.  J.  M. 
Hally  (Timothy  SL  Tarsney,  of  counsel),  for 
reopontoits. 

OSTRANDER,  J.  (after  stating  the  facts). 
The  attack  of  relator  Is  made  upon  a  partic- 
ular assessment  of  property,  and  also  upon 
legislation,  or  upon  the  construction  of  legis- 
lation, claimed  by  respondeote  to  sustain  the 
assessment  Tbe  statute  (<Domp.  Laws,  | 
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3831),  reads  as  follows:  "For  the  purposea 
of  taxation,  personal  propertj  shall  Include: 
•  •  *  (5)  All  goods,  chattels  and  ef- 
fects belonging  to  inhabitants  of  this  state, 
situate  without  this  state,  exc^t  that  prop- 
erty  actually  anil  permanently  Invested  In 
business  in  another  state  shall  not  be  In- 
cluded. *  •  *  (7)  All  shares  In  corpora- 
tions organized  under  the  laws  of  this  state, 
when  the  property  of  such  corporations  Is  not 
exempt,  or  Is  not  taxable  to  Itself;  or  when 
the  po'sonal  property  is  not  taxed.  (8)  All 
shares  In  banks  organized  within  this  state, 
under  the  laws  of  this  state  or  of  the  United 
States,  at  their  cash  value,  after  deducting 
the  assessed  value  of  real  property  owned  by 
and  assessed  to  such  banks.  (9)  All  shares 
In  foreign  corporations,  except  national 
banks,  owned  by  citizens  of  this  state."  The 
language  of  the  statute  does  not  suggest  a 
rule  of  taxation  not  uniform.  It  Is  said  in 
the  case  of  Stroh  v.  Detroit,  181  Mich.  109, 
90  N.  W.  1029,  the  statute  having  been  ap- 
plied by  taxing  officers  according  to  its 
terms,  that  the  result  was  not  ccmslstent  with 
the  policy  of  the  state  wx  the  constitutional 
rule  of  uniformity.  In  that  case  the  owner 
of  atodi  in  a  foreign  corporation,  the  entire 
property  of  which  was  in  Michigan  and  was 
texed  In  Michigan,  was  assessed  the  value  of 
bis  shares.  It  was  held  that  the  assessmoit 
of  the  shares  should  be  vacated.  In  Bacon 
V.  Tax  Commissioners,  126  Mich.  22,  85  N.  W. 
307,  60  L.  B.  A.  821,  86  Am.  St  Bep.  S24,  also, 
the  law  was  ai^Hed  by  the  taxing  officers  ac- 
'Cwdlng  to  Its  terms.  An  owner  of  shares  of 
BtotSk  In  a  foreign  corporatlim  was  asseesed 
the  value  his  shares.  It  appeared  that  the 
ptoDexty  of  the  corpcvatton  was  ettnated  and 
was  taxed  outside  the  state.  The  assessment 
at  Uie  shares  was  mstalned.  In  each  of  tiiese 
cases  thofe  was,  in  fact,  double  taxatl<m  of 
proptTty,  it  tb<a  shares  of  stodk  are  considered 
as  mere  evidence  of  the  Intn^st  of  the  holder 
ot  them  In  the  lunperty  of  the  corporation. 
In  mly  one  of  the  eases  was  there  each 
double  taxation  In  this  state.  It  is  plain  that 
the  constitutional  rule  can  apply  only  to  the 
taxing  of  property  by  this  state,  and,  this 
being  BO,  Jadlclal  Interference  "wifb  the  sub- 
ject can  go  no  faiths  than  to  see  that  as  to 
taxes  levied  by  and  within  tiie  state  the  rule 
Is  observed. 

Has  the  Leglslatore  exempted  these  abaree 
of  stode  tnm  taxatlcm?  It  Is  said  that  the 
facts  make  a  case  to  be  governed  1^  the  pro- 
vlsiODs  of  clause  S,  above  quoted,  and  that 
proper  construction  would  be  expressed  by 
the  formula  that  shares  of  atotik  In  foreign 
corporations  shall  be  subject  to  taxation,  ex- 
c^t  when  tiie  property  is  actually  and  per- 
manently invested  in  business  in  another 
state.  We  are  of  opinlcm  Oat  this  oonten- 
tlMi  must  be  held  to  be  disposed  of  against 
relator  1^  tbe  decision  In  Bacon  v.  Board  of 
Tax  Commlsslonera.  It  Is  said,  also,  that 
there  Is  no  stetntory  provlsicm  for  taxli« 
the  stock  of  a  fortfgn  corporation  after  de- 


ducting the  valde  of  Its  propert7  wlthlo  this 
state.  Undoubtedly  this  is  true,  and  It  is 
also  true,  as  pointed  out;  that  If  assessors 
are  to  adopt  the  method  pursued  In  this  case, 
in  assessing  citizens  of  this  state  who  own 
shares  of  stock  in  foreign  corporations  bav- 
tng  some  property  within  the  state,  dlfflralties 
will  arise  in  fixing  values  of  such  shares  for 
tbe  purposes  of  assessment  In  tbe  case  be- 
fore us  there  has  been  an  assessment  of  tbe 
shares  of  relator,  which  he  consents  is  a  prop- 
er one  if  they  are  held  to  be  assessable.  We 
are  of  (pinion  that  such  shares  were  taxable:, 
and,  whatever  difficulties  may  arise  In  other 
cases,  that  be  cannot  complain  of  the  partic- 
ular assessment  made.  There  are  many  AlSi- 
cultiee  in  the  assessment  of  pr(^)ert7  under 
laws  designed  and  framed,  so  far  as  general 
enactments  can  be  framed,  to  insure  recog- 
nition and  operation  of  constitutional  re- 
quirements. Courts  must  meet  and  deal 
with  such  matters  as  they  arise.  We  are 
not  here  required  to  say  more  than  that  we 
find  no  reason  to  Interfere  with  tbe  aaseas- 
ment  complained  about 

It  will  be  of  little  bot^  t»  enter  nptm  a 
discussion  ot  the  cmtentlMi  of  relatw  that 
the  particular  assessment  violates  rights 
secured  to  him  by  the  fourteenth  amendment 
to  the  Constitution  of  tbe  United  States  It 
is  In  testing  the  legislation  by  the  Oonsttto- 
tiw  of  our  own  state  that  we  have  experi- 
enced difficulty.  In  tbe  particular  case, 
relator  has  tbe  benefit  of  a  construction  of 
the  law  to  wbldi  we  are  cimimitted.  and 
which  affects  him  no  difleraitly  than  It  does 
any  other  dtlzen  of  the  state  owning  prop- 
erty of  the  same  class. 

Tbe  court  rightly  refnaed  die  wilt^  and  the 
Judgmmt  is  affirmed. 


WOLVBBINB  LAND  00.  v.  DAYI8  et  at 
(Supreme  Court  of  Michigan.  Sept.  !»,  1905.) 

Taxation— DioBKi  tob  Dxuh<10mt  Saxjb— 

Bntbt— VAMunr. 
Where  tbe  decree  for  tax  sale  of  delinquent 
lands  was  eotered  on  the  day  fixed  by  the  order 
of  publication  as  the  date  on  wliieb  ue  petitioa 
therefor  would  be  heard,  and  the  court  was  in 
session  39  days  thereafter  before  the  decree  was 
presented  to  the  register  in  chancery,  and  no 
objection  was  filed  to  the  tax,  the  decree,  not 
being  a  decree  ontll  tecdved  by  the  ngista, 
was  made  after  the  expiration  of  five  days 
from  the  day  fixed  for  tbe  hearing  of  Uie  peti- 
tion, as  provided  by  Pah.  Acts  1893,  p.  384, 

No.  206,  fee. 

Appeal  from  Circuit  Court  Oakland  Coun- 
ty, in  Chancery;  George  W.  Smith,  Judge. 

Suit  by  the  Wolverine  Land  Company 
against  Daniel  L.  Davis  and  anothw.  From 
a  decree  for  defendants,  complainant  ap- 
peals. Reversed. 

Argued  before  MOOBB,  OL  and  CAR- 
PENTER, MONTGOUEBT,  OSTBANDER. 
and  HOOCEB,  33. 

B.  8.  Woodliff  and  D.  W.  OUMser,  fOr  ap* 
pellant  P.  B.  Broml^,  Cor  a^Uesf^ 
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HOOKIIB,  J.  Complainant  appealed  from 
a  decree  of  the  circuit  court  dmrlng  a  writ 
of  assistance  to  put  It  in  posseaslon  of  jjxva^ 
IseB  b7  virtue  of  a  tax  deed.  The  Aodltw 
General's  petition  for  tbe  sale  of  delinquent 
tax  lands  was  filed  July  2^  1886,  and  ob> 
talned  an  order  setting  September  21,  1806, 
as  the  date  upon  which  the  mattor  woinld  be 
beard.  Tbe  decree  bore  date  September  21, 
1890,  but  was  not  presented  to  the  register 
In  chancery  until  Movember  lltb  following, 
on  which  date  he  countersigned  and  entered 
it  Sale  was  made  Decouber  7th,  and  s 
oertlfleate  of  sale  Issued  to  Baldwin,  and  on 
May  3,  1888,  be  received  a  tax  deed.  On 
Bfay  20.  1908,  tbe  ezecuton  of  bis  estate 
deeded  tbe  premises  to  the  petitioner,  and 
the  petition  for  writ  of  assistance  was  filed. 
It  waa  claimed  cm  tbe  hearing  and  the  cir- 
cuit court  beld,  that  the  decree  waa  pre- 
mature and  TOld.  The  September,  1898, 
term  of  the  cfarcult  court  oraraied  on 
tember  2lBt,  and  was  In  session  19  fall  days 
before  Norember  lldi.  No  objection  was  fil- 
ed to  the  tax  1^  any  one  at  any  time. 

Tbe  testlmcmy  showA  b^ond  dispute  that 
this  decree  was  not  received  by  the  register 
In  chancery  until  Novembw  lltb,  when  he 
countersigned,  filed,  and  entered  It  Al- 
though it  was  dated  September  2lBt,  the 
date  fixed  by  tbe  order  of  pubUcatloa  as  tbe 
date  on  wbfcdi  tbe  tax  petition  would  be 
heard,  this  cannot  be  ctmsldered  to  have 
been  a  decree  before  It  was  reoelyed  by  the 
register.  Bee  Bellers  t.  Botsfbrd.  9  mctb. 
490;  Newbovld  t.  Stewart;  16  Mich.  IBS; 
Klngsburr  t.  Kingsbury,  20  lOxSi.  21B.  It 
was  therefore  made  after  the  expiration  of 
tbe  five  days  provMed  by  tbe  statute.  We 
have  held  that  where  a  decree  has  been 
tendered,  and  tbe  court  adjourned  line  die 
without  altting  five  days  after  the  time  fix- 
ed for  hearing  the  tax  proceeding,  tbe  de- 
cree was  void.  We  have  never  held,  however, 
that  this  was  so  where  tbe  court  was  shown 
to  have  been  In  seasloD  tbe  requisite  period, 
and  we  have  intboated  that,  altbon^  a  de- 
cree  may  be  entered  before  the  expiration  of 
the  five  days  mentioned  In  aectlon  68,  Pub. 
Acts  1888,  p.  881,  Mo.  208,  and  no  (me  has 
appeared  and  filed  objecttons,  with  a  shov^ 
Ing  that  be  had  been  prevented  from  filing 
them  earllw  wlthont  fault  on  bis  part,  tbe 
decree  la  not  tendered  void.  The  law  con- 
tanplates  ttaat  the  court  will  adjudicate  up- 
on sudi  a  showing;  not  fliat  the  ai^llcatlon 
necessarily  gives  a  rl|^t  to  file  obj|ectl<ms 
and  have  than  beard.  In  such  a  case,  If 
tbe  Judge  should  d«iy  the  application,  his 
decision  would  be  final,  If  not  amealed 
tram ;  and,  as  we  have  kald,  the  fact  that  a 
decree  bad  been  entered  would  not  preclude 
bla  granting  the  application.  But,  where  the 
court  has  adjourned  without  slttbig  the  req- 
uisite five  days,  another  questltm  is  pre- 
sented, and  we  have  beld  that,  there  being 
In  sndi  cass  an  abridgment  of  the  statutory 
opportunity  tot  presenting  this  application. 


the  decree  was  made  void.  We  fiiink  the 
subject  is  fully  covered  by  the  eases  dted, 
vis;.:  Youngs  v.  Olark,  120  Mldk  628,  79 
N.  W.  808;  Gates  t.  Johnson,  121  Mich. 
864,  80  N.  W.  709;  Brown  v.  Mining  Com- 
pany, 128  Mich.  117.  81  N.  W.  989;  Brown  v. 
Napper,  126  Midi.  117,  88  N.  W.  999;  Allen 
V.  Oowley,  128  Mich.  681,  81  M.  W.  620;  Pen. 
Sav.  Bank  T.  Ward.  118  Mich.  OS,  76  N.  W. 
161,  79  N.  W.  911 ;  McOlnl^  v.  AUnlng  Com- 
pany, 121  Mich.  88;  79  N.  W.  9e& 

The  decree  Is  reversed,  and  a  decree  will 
be  entered  granting  tbe  prayer  <a  tbe  peti- 
tion, and  with  costs  of  both  coartiL 


ATWOOD  V.  MAYOR,  WTC.,  OP  CITY  OF 
SAULT  STB.  MARIB. 

(Supreme  Court  of  Michigan.  Sept  19,  1906.) 

1.  ELBorions— BoABo  ov  OAirvABaxBs— Bx- 
oouira  —  Repobt  or  GnanrnB  —  OonoLu- 

8IVENESS. 

Under  a  itatuto  providing  that  tbe  board 
of  canvasaen  Id  an  election  contest,  on  receiv- 
ing the  report  of  a  coounittee  appointed  to  re- 
coont  the  ctallota,  ahalt  accept  tbe  same  a>  cor- 
rect, anythlDg  In  the  prevlons  declaration, 
certificate,  or  retnma  to  the  contrary  notwith- 
standing the  board  was  nnder  no  duty  to  re- 
view alleged  ernnv  of  the  committee. 

2.  CouBTs — DBcisxons— Stabb  Decisis. 

Where  a  point,  though  Involved  in  a  d»- 
daion  of  a  former  case  bj  the  Supreme  Court, 
was  not  called  to  the  attmtion  of  the  court, 
nor  considered  by  It  Um  dedidon  was  not  bin^ 
log  as  a  precedent 

Certiorari  to  Circuit  Court  Chippewa  Coun- 
ty; Joseph  H.  Steere.  Judge. 

Petition  for  mandamus  on  relation  ot 
Frank  B.  Atwood  against  tbe  mayor  and  com- 
mon council  of  the  cltj  of  Sault  Ste.  Marie. 
From  an  ordw  denying  the  writ  relator 
brings  certiorari.  Affirmed. 

Oren,  Webstm  A  Oarleton,  for  anwUant 
John  W.  Shine  and  M.  r.  M«E>(mald»  for  re- 
qxmdentB. 

PBB  CURIAM.  Bdator  and  one  Jacob  I. 
Deadman  were  opposing  candidates  for  tbe 
office  of  tr«isnrer  of  tbe  dty  of  Sault  Ste. 
Marie  at  tbe  election  held  AiffU  8.  1906.  On 
the  face  of  the  original  retoms  relator  was 
elected  by  a  majority  ct  seven  votes.  When 
the  returns  woe  being  canvassed  by  reqwnd- 
mtB,  who  constituted  the  board  of  canvass- 
ers, said  Deadman  filed  a  petition  mUee  Act 
No.  2B7,  p.  401,  of  the  Public  Acta  of  1887, 
praying  toe  k  recount  of  said  votes.  In  ac- 
cordance witti  the  iwovlslon  of  tbe  said  stat- 
ute said  recount  waa  made  by  a  committee  of 
said  board  of  canvassers,  who  thereafto' 
reported  to  said  board  ttiat  said  recount  dis- 
closed that  said  Deadman  was  elected  by  a 
majority  ol  five  votes.  Before  req»ondents 
took  action  txpaa  this  r^rt  relator  omn- 
menced  these  proceedings  filing  a  peti- 
tion in  which  he  spedfled  various  errora 
made  by  the  comndttee  In  counttng  tbe  bal- 
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lota,  errors  whlcb.  If  corrected,  would  ^oet 
relator,  and  he  prayed  for  a  manflamm  com- 
pelling said  respondents  to  Issue  to  him.  In- 
stead ct  to  said  Deadman,  a  certlflcate  of 
electton.  The  answar  at  said  reqMmdents 
denied  any  error  in  counting  said  ballots. 
Relator  tberenpon  asked  *in<Hwgif  of  fact  re- 
specting these  disputed  ballots.  'Hie  trtal 
Judge  refused  this  request,  and  denied  the 
appUcaticm  tor  a  ih^t*^^"*"*  A  writ  of  cw 
tlorari  brings  the  inraceedlngB  beCora  this 
court  for  review. 

The  writ  of  mandamus  cannot  be  issued 
In  this  case^  unless  there  la  a  dutr  on  the 
part  of  canvasans  to  correct  errors  of  the  re- 
count committee  not  shown  on  the  face  of 
their  report  Is  ttiere  any  such  duty  Im- 
posed upon  the  board  of  canvaasers?  The 
statute  answers  that  question  In  these  words : 
"Said  board  of  canTassers,  upon  receiving 
the  report  of  said  committee,  shall  accept 
the  same  as  correct,  anything  in  the  previous 
declaration,  certlflcate  or  returns  *  *  * 
to  the  contrary  notwithstaodlng."  This  lan- 
guage, which  requires  the  board  of  canvassers 
to  accept  the  return  as  correct,  clearly  for- 
bids the  board  from  treating  It  as  Incorrect. 
Relator  relies  npou  the  case  of  Ghristopherson 
T.  Common  Council  of  Manistee,  117  Mich. 
12S,  7S  N.  W.  446.  In  that  case  the  election 
depended  upon  the  validity  of  a  certain  bal- 
lot, particularly  described  in  the  return  of 
the  board  of  cauvasserB  to  this  court,  but 
not  described  in  the  report  of  the  recount  com- 
mittee. That  ballot  bad  been  counted  by  the 
recount  committee  asalnst  relator.  This  court 
held  that  the  ballot  was  void,  and  should  not 
bare  been  counted,  and  tljerefore  issued  the 
mandamus  asked  for.^.  It  must  be  conceded 
that  there  was  Involved  in  that  case,  as  in  this, 
the  question  of  the  authority  of  the  board  of 
cauvBssers  to  correct  erron  made  by  tbe  re- 
count committee  and  not  shown  on  tbe  face  of 
the  committee's  report  and  that  the  Issuance 
of  the  mandamus  implied  the  existence  of  auch 
authority.  This  questicm  was  not  however, 
brought  to  the  attention  of  the  court,  and  was 
not  considered  by  It  Polnta  decided  in  this 
manner  are  not  binding  as  precedents.  In 
Molony  v.  Dows,  8  Abb.  Prac.  at  page  331,  it 
Is  said:  "If  a  point  la  essential  to  the  decision 
rendered.  It  will  be  presumed  that  It  was  duly 
considered,  and  that  all  that  could  be  urged  for 
or  against  it  was  presented  to  the  court;  but, 
If  it  appears  from  the  r^>ort  of  tbe  case  that 
It  was  not  taken  or  Inqutced  Into  at  all,  there 
is  no  ground  for  his  preanmptiini,  and  the  au- 
thority of  the  case  is  K«<^»ortlonatdy  weaken- 
ed." We  are  not  therefore,  bound  to  follow 
Ghrlst(^herson  t.  Common  Council  of  Manis- 
tee as  a  precedent  Notwithstanding  that 
decision,  we  are  at  liberty  to  place,  and  do 
place  vooa  tbe  statute  the  construction — the 
obTloas  construction — heretofore  indicated.  , 

The  trial  court  very  properly  refused"  the 
mandamus,  and  his  order  should  be  affirmed. 


PBBB  HABQUBTTB  B.  00.  r.  WABASH  B. 
GO.  etaL 

(Supreme  Court  of  Hlehlfan.  Sept  19.  190S.) 

1.  Afpkax. — JuBisDicnoir  or  Tbial  Coubt — 
Failubk  to  Object — Disuissai. 

In  a  snft  by  a  railway  company  to  deter- 
mine its  rights  as  lessee  of  a  unioo  station  com- 
paoy  SB  axainst  another  lessee,  tbe  cause  was 
tried  on  its  merits,  without  objection  to  th? 
court's  JorUdiction.  Beid,  that  the  Supreme 
Court  woold  not  dismiss  an  appeal  from  a  de- 
cree toe  onnplainant  for  want  <>'  jurisdiction  of 
the  trial  court. 

2.  Railboads — TsBiinvAL  FAdunas— Iaasks 

svou  Ukion  Station  Comfaht. 

The  rights  of  a  railway  company,  nnder  a 
lease  from  a  station  company  organized  to  main- 
tain depots  in  a  city,  with  necessary  tracks  to 
make  cwnections  wiUi  all  railroads  deeirins  ac- 
cess to  the  depots,  granting  to  the  railway  com- 
pany terminal  facilities,  are  not  affected  by  a 
snbsequeat  lease  executed  by  the  station  com- 
pany to  another  railway  company. 

5.  Landlord  akd  Tenaut — Ijuuns — Rcixs 

FOB  COITSTECCnON. 

Tbe  rule  that  where  a  lease  is  snsowtlble 
of  two  constructions,  the  one  most  favoraue  to 
the  lessee  must  prevail,  cannot  be  invoked  in 
the  construction  of  a  tease,  when  the  Intention 
of  the  parties  Is  determinable  from  the  lai^age 
used,  enualned  in  thn  Uffat  of  tin  snrromidixig 
circnmstsncas. 

Bailwatb— IteMnraii  PacniTiBB— Uuxon 
Sraxxoir  CoMPAinES — Luses — ^BisEBTATioir. 

A  station  company,  organized  to  maintain 
a  depot  in  a  city,  with  necessary  tracks  for  all 
railroads  desiring  access  to  tbe  depot,  leased  a 
portion  of  its  land  to  a  railway  company,  resnv- 
Ing  a  tract  for  an  devator,  with  space  for 
tracks,  and  the  use  of  a  wharf  to  the  width  of 
60  feet  from  tbe  river  front,  so  that  all  com- 
panies using  tbe  depot  sboold  have  the  right  to 
use  the  same  in  common,  and  space  necessary 
for  tracks  to  approach  the  wharf  for  common 
use,  and  the  common  right  to  use  the  ferry  slip ; 
the  lease  providing  that,  if  other  railroads  did 
not  obtain  rights  firom  the  station  company,  it 
should  have  the  right  to  use  two-thirds  of  the 
wharf  reserved  for  oommon  use.  Beld,  that  the 
reservations  were  in  favor  of  the  station  com- 
pany for  its  own  benefit  tliTongh  leasing  rl^its 
to  other  railroads. 

6.  Same  —  Lease  or  Tsbmoiai.  Fachiixes — 
CoHeTBUcnoN. 

Tbe  lease  required  13m  station  company  to 
build  certain  structures,  wharves,  etc;  Ammig 
these  was  a  ferry  slip.  This  was  not  specially 
mentioned  in  tbe  reservation,  but  was  included 
in  tbe  plans  agreed  on,  and  the  station  company 
coDstmcted  It  BeU,  that  the  ferry  slip  was 
one  of  the  terminal  facilities,  wbieb  was  under- 
stood to  be  for  common  use, 

6.  Same. 

A  stattoD  company,  iwganlied  to  maintain  a 
depot  in  a  city,  with  necessary  tracks  for  rail- 
roads desiring  access  to  the  depot,  leased  a  right 
of  ■  way  to  a  railroad  company  for  connecting 
tracks,  with  the  understanding  that  tbe  station 
company  might  provide  traclM  for  other  rail- 
roads desiring  it.  and  with  a  provision  for  an 
abatement  of  rent  in  favor  of  the  railroad  com- 
pany on  the  happening  of  such  event  Betd, 
that  the  lease  did  not  convey  to  the  railroad 
company  the  entire  right  of  way,  to  the  exclu- 
sion of  the  station  company,  and  the  railroad 
comimny  could  not  deny  to  another  railway  com 
pany,  receiving  a  lease  eonveying  one-half  of  the 
right  of  way,  the  right  to  operata  tracks  thereon. 
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7.  Sahb — tMBBEsa  ow  SuTifur  Coupaitt— F(»- 

HATIOir  or  ASSOCUiTIOH— CONBTBUOIXOir  OF 
AOBEEMENT. 

A  Station  company  granted  terminal  (acU- 
itJei  to  railroad  companTes  by  separate  leases. 
The  lessees  snbaeqaeutly  entered  into  a  contract 
which  redtod  that  the  tracks  leased  to  the  com- 
panies were  so  situated  as  to  make  It  neceaaary 
to  have  an  agreonent  for  the  improvement  of  • 
the  proper^  and  the  transaction  of  business 
thereon,  and  provided  that  they  should  form  an 
aasocfation  which  should  continue  for  10  years, 
and  which  should  have  the  management  of  the 
business.  It  designated  certain  property  as 
"terminal  yards,"  and  a  certain  track  and  spurs 
as  "the  connecting  railway."  Bach  itarty  was 
to  transact  Its  own  bnsiness  in  its  portion  of 
the  yard,  but  the  tracks  of  either  party  might  be 
used  by  the  other  in  the  interdmnge  of  buainess. 
It  was  agreed  that,  as  one  of  the  companies  bad 
a  main  track  on  the  connecting  railway,  the  oth- 
er companies  should  Uiy  tracks  thereon  at  their 
expense,  and  that  "thereafter,  during  the  con- 
tinuance of  this  lease,"  the  connecting  railway 
should  be  used  jointly,  fl'eld,  tliat  toe  agree- 
ment provided  for  the  management  of  the  yard 
and  connecting  railway  for  a  temporary  period, 
and  a  railway  company  could  not  assert  a  right 
not  within  its  lease,  though  it  was  permitted  to 
exercise  It  under  the  agreement  for  10  years. 

Api>eal  from  Clrcnlt  Court,  Wayne  Conn- 
tf,  in  Chancery;  riavlnB  L.  Broolce,  Judges 

Suit  by  the  Pere  Marquette  Railroad  Com- 
pany against  the  Wabash  Bailroad  Company 
and  another.  From  a  decree  for  plaintiff, 
defendant  Wabasb  Railroad  Oompany  ap- 
peals. Modified. 

Argued  before  MOORS,  0.  J.,  and  CAR- 
PENTBEl.  McALVAY.  BLAIR,  and  HOOK- 
BR,  JJ. 

Alfred  RoBsell  and  Alexander  L.  Smith 
< Charles  N.  Travous,  of  counsel),  for  ap- 
pellant Wabash  R.  Co.  Frederick  W.  Ste- 
vens (Benton  Hanchett,  of  counsel),  for  ap- 
pellee F&e  Marquette  R.  Co.  Angell,  Boyn- 
ton,  McMillan  A  Bodman,  for  appellee  De- 
troit Union  R.  Depot  &  Station  Co. 

HOOKER,  J.  The  controTersy  In  this 
cause  Is  over  the  rights  of  the  complainant 
In  and  to  the  use  of  certain  raliroad  prop- 
erty In  the  city  of  Detroit  as  against  the 
claims  of  the  Wabash  Railway  Oompany. 
Both  oompanles*  rights,  whatever  they  are, 
rest  upon  leases  from  the  Detroit  Union 
Station  Company,  except  as  such  rights 
have  been  modified  by  agreements  between 
themselves.  These  companies  use  the  sta- 
tion of  the  Detroit  Unicm  Station  Company, 
which  they  ap^woacb  over  tracks  npon  Ita 
property,  and  there  are  twmfnal  fadlltiee 
which  both  <dalm  a  riiAit  to  use.  The  Wa- 
bash Oompany  denies  the  claims  of  the  com- 
plalnant,  if  it  does  not  Impede  the  complain- 
ant In  Its  use  of  anch  fadlltlea.  It  la  stated 
that,  when  the  bill  was  filed,  the  Wabash 
OHDpony  hod  threatened  to  obatmct  com- 
plaiDonfs  free  use  of  the  ptogmtj,  and  ttiat 
the  bill  OS  orlgtnaUT  filed  contained  a  praj^ 
er  fOT  a  tBsaporary  Injtmctlra,  but  that  an 
arrangement  wa«  made  between  the  parties 
for  the  J<rint  nae  of  the  propert;  dnrlng  the 
lltigatloi^  whldi  made  Its  issue  nnnecessoiy.  i 


Counsel  tat  ttw  Wabash  Railroad  now  ntfe 
that  the  bill  la  filed  for  the  sole  purpose 
of  obtaining  a  construction  of  the  omtracts 
of  the  parties,  and  la  not  within  any  rec- 
ogDlzoO.  branch  of  equity  Jurisdiction,  and 
ask  that  the  bill  be  dismissed  npon  that 
.  ground.  The  point  is  not  raised  bj  demur- 
tts,  but  After  full  hearing  npon  Qie  marlts, 
and  we  do  not  discover  that  flie  pc^t  was 
made  In  the  trial  court 

The  contracts  Involved  are  foiir:  A  lease 
to  the  Wabash.  8t  Lonla  ft  Fadflc  Railway 
Company,  to  whoae  rights  die  defendant 
Wabadi  Bailroad  Company  succeeded;  a 
leaee  to  the  Flint  ft  Pere  Ifarqnetta  Ball- 
road  Company  and  ttie  Detroit,  Lansing  ft 
Morthem  Railroad  Oompany,  Joint  lessees; 
a  aupplem»tal  lease  to  the  Wabash,  St 
Lonla  ft  Padlle  Oompany;  and  a  contract 
between  the  ttuwe  railroad  companies  men- 
tioned, called  Oie  **termhuil  agreement" 
The  leases  were  made,  In  the  order  above 
atated,  by  the  Detroit  Uniim  Railroad  ft 
Statltm  Company,  a  corporation  organised 
under  a  statute  permitting  the  incorporation 
of  union  d<q>Gt  and  station  companies,  de- 
signed to  fiidtltate  the  entry  of  railroads 
Into  dtlea.  See  Comp.  Laws  1887,  I  63S6  et 
seq.  "Hie  object  la  stated  In  said  section 
as  fbllows:  "For  the  purpose  of  acquiring 
the  necessary  station  grounds  and  coDstmct- 
Ing  and  maintaining  railway  freight  and  pas- 
senger depots  in  cities  and  villages,  with 
the  necessary  railroad  tracks  and  other 
accommodatlouB  to  make  suitable  and  proper 
connections  with  all  railroads  terminating 
In  or  passing  through  such  dtles  or  villages 
that  may  desire  access  to  such  depots;  and 
also  all  necessary  bnlldings  for  the  conven- 
ience and  accommodation  of  alt  business 
usually  pertaining  to  such  depots."  Section 
28  of  the  act  provides  "that  all  companies 
under  this  act  shall,  for  a  reasonable  com- 
pensation, provide  suitable  accommodations 
for  the  passengers  and  freight  of  the  rail- 
roads terminating  or  connecting  with  It,  or 
desiring  access  thereto,  and  suitable  tracks 
therefor,  ♦  •  ♦  without  diBcrimlnatlng 
in  favor  of  or  against  any  of  such  roads." 
The  object  is  stated  in  the  articles  of  as- 
sodation  thus :  "For  the  purpose  of  acquir- 
ing the  necessary  station  grounds,  and  con- 
structing and  maintaining  railway,  freight 
and  passenger  depots  In  the  dty  of  Detroit 
county  of  Wayne,  and  state  of  Mictilgan, 
with  the  necessary  railroad  tradis  and  other 
accommodations  to  make  suitable  and  prop- 
er connections  with  all  railroads  terminat- 
ing or  doing  business  in  or  passing  through 
said  dty  that  may  desire  access  to  such  de- 
pots, and  for  the  purpose  of  conatrnctine  all 
necessary  bnlldinga  for  the  convenience  and 
aceonunodatitm  of  all  business  usually  per- 
taining to  Budi  depoti,  and  tor  the  purpose 
at  operating  bnsiness  upon  such  railroad 
tracks.  They  also  show  a  purpose  to  build 
I  a  connecting  railway  **to  or  near  the  point 
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where  the  Detroit,  Bntler  &  St  Louis  Rail- 
road Company  right  of  way  touches  the 
right  of  way  owned  or  operated  by  the  Lake 
Shore  &  Michigan  Southern  Railroad  Com- 
pany, and  to  a  connection  with  the  track 
of  the  said  Detroit,  Bntler  &  St  Louis  Rail- 
road at  or  near  that  point"  The  Detroit. 
Butler  ft  St.  Lonis  Railroad  Is  the  railroad 
over  which  the  Wabash  has  always  reached 
the  city  of  Detroit  Also  an  Intention  to 
construct  tracks  "to  a  point  of  Junction  with 
the  Detroit  Lansing  ft  Northern  Railroad," 
and  "for  the  purpose  of  securing  a  conTen- 
lent  access  for  the  Detroit  Lansing  &  North- 
ern Railroad  Company  *  *  *  to  and  in- 
to said  depot  grounds  in  the  city  of  Detroit" 
The  company  last  named  Is  one  of  the  pred- 
ecessors of  the  Fere  Marqnette. 

The  first  lease  was  made  in  October,  1881« 
and  at  this  time  no  terminal  had  been  con- 
structed. There  was  no  ferry  slip,  wharf, 
elevator,  or  station.  There  were  no  tracks 
In  the  yard,  and  the  four  miles  of  railway, 
mentioned  In  the  record  as  "the  connecting 
railway,"  were  yet  to  be  built  The  sta- 
tion company  owned  a  piece  of  land  boimd- 
ed  north  by  Woodbrldge  street  south  by 
the  Detroit  river,  and  extending  approxi- 
mately from  Twelfth  to  Eighteenth  streets. 
Broadly  stated,  the  object  of  the  lease  of 
October,  1881,  was  to  provide  terminal  facili- 
ties for  the  Wabash  Road,  Inclnding  access  to 
the  Detroit  tIyct  tor  wharf^e  and  ferriage, 
and  connection  between  the  terminal  and  the 
Wabash  Road  four  miles  distant;  also  ac- 
cess to  an  elevator  which  the  station  com- 
pany proposed  to  constmct  and  operate; 
The  next  agreement  affecting  the  premises 
was  the  lease  to  the  Pere  Marquette  and  De- 
troit Lansing  &  Northern  Railroads,  to 
whose  rights  the  complainant  has  succeeded. 
It  is  claimed,  and  must  be  admitted,  that 
the  complainant's  lease  was  ineffectlTe  to 
convey  greater  rights  than  the  station  com- 
pany had  left  after  making  Its  lease  to  the 
Wabash  Company.  A  reference  to  the  an- 
nexed map  will  facilitate,  an  nndwstandlng 
of  this  lease. 

The  entire  parcel  represents  the  ground 
owned  by  the  station  company,  when  it 
made  the  lease  to  the  Wabash  Company.  It 
does  not  include  the  four  miles  of  connect- 
ing railway,  nor  does  it  Include  the  land 
upon  which  It  built  the  Third  Street  Pas- 
Henger  Station  and  the  Immediate  approaches 
thereto.  The  Wabaab  Instrummt  contains 
a  lease  of  the  southerly  portion  of  the  land 
shown  on  the  map,  comprising  the  parcels, 
"o,"  ••x,"  and  "y,"  and  the  ferry  slip,  "a." 
not  then  constructed.  The  reservations  that 
follow  and  limit  the  lease  are:  (1)  A 
tract  of  land  400  feet  long  and  100  feet  wide. 
This  is  the  elevator  imrcel  marked  "o."  (2) 
A  space  for  a  double  track  to  and  from  the 
elevator,  about  as  indicated  on  the  map. 
(3)  Land  for  a  single  track  around  the 
elevator  for  the  return  of  cars.  (4)  "From 
the  west  end  of  the  easterly  1,000  feet  of 


the  wharf,  which  shall  be  for  the  excloslTe 
use  of  the  par^  of  the  second  part  [t  e., 
the  Wabash  Company],  westward  to  the 
proposed  slip  [Grand  Trunk]  for  ferryboats, 
or  to  a  point  about  600  feet  from  the  wester- 
ly boundary  line  of  the  tract"  (6)  "The 
whari;  to  tile  width  ot  00  feet  from  Uie- 


river  front  bat^,  shall  also  be  reswved, 
so  far  that  all  companies  using  the  d^>ot 
and  station  grounds  shall  have  the  right 
to  use  the  same  in  common  *  *  *  in 
the  course  of  their  buslnea^  with  each 
other  and  the  Wabash  Company.  (6)  Space 
necessary  for  certain  tracks  specified,  to  ap- 
proach the  wharf  and  other  piuposeet  for 
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eomrooD.  lue.  (7)  "The  common  right  to 
nae  the  tcwAB  to  the  ferry  Blip  *  *  * 
l8  also  reaerred."  (8)  If  ncdther  ot  roads. 
Detroit,  Laniliig  ft  Northern  and  Pwe  Mar- 
qnette,  lAitaIn  rl^te  of  the  station  companT) 
it  (the  statimi  oonqianr)  to  have  the  right 
to  OMT  as  Ita  own  two- thirds  of  the  (west) 
thonsand  toet  of  wharf  resenred  for  Joint 
nee  of  all  companies  which  maj  nae  the 
station  gronnda,  and  If  only  one  of  said  com- 
paniefl  does  so  to  the  extent  of  one- third, 
and  shall  hare  the  right  to  grant  audi  na^ 
by  way  of  lease  or  otherwlae,  to  third  parties 
or  other  ralboada ;  acceaa  thereto  beSag  j/xo- 
Tided  for. 

Before  referring  to  ofbear  proTlBk>na  of  tike 
Wabash  lease,  we  will  tftamine  complainant's 
lease  aa  regards  these  premises.  It  leases  to 
the  Cfani^alnantB  all  of  tract  "x,  x."  the  same 
being  separated  for  nearly  Its  whole  length 
from  the  WmtMndi  parcel  by  the  etrlp  "z," 
66  feet  wMe.  It  qnotee  the  reserratlon  In  the 
Wabaah  lease  and  gives  the  right  to  a  com- 
mon use  of  all  the  tracks,  wharree,  etc,  pro- 
vided for  In  the  reservatloD  In  the  first  lease, 
and  expressly  "grants  all  such  rights  as  have 
not  been  granted  to  the  Wabash,  St  Louis 
A  Padflc  Railroad,  and  for  all  purposes  there- 
la  stated;  It  being  nnderatood  that  all  tracks 
and  rights  of  way  h^by  granted  and  leased 
are  for  the  Joint  use  ot  the  parties  hereto  and 
the  aaid  Wabash,  St  Louis  ft  Padflc  Ball- 
road  Company." 

We  will  next  examine  these  two  leases 
with  reference  to  the  fonr^mile  right  of  way 
upon  which  the  connecting  railway  Is  built. 
That  Is  a  tract  of  land  60  feet  wide,  and  fur 
nlabes  accem  for  botii  roads  to  the  terminal 
yard  and  station.  The  Wabash  lease  con- 
tains an  agreement  on  the  part  of  the  station 
company  to  obtain  a  right  of  way  wide  enough 
for  four  tracks  In  fee  simple,  and  to  lease  the 
same  to  the  Wabash,  subject  to  the  reserra- 
tlon herein  made,  and  to  build  upon  said  right 
of  way  a  track  or  tracks,  single  or  double,  as 
the  Wabash  Company  should  desire,  from  Its 
railroad  to  the  station  grounds.  "This  right 
of  way  Is  leased  with  this  understanding  and 
reservation:  that  In  case  other  parties  shall 
desire  to  use  the  station  grounds,  and  the 
station  company  shall  build  a  track,  single  or 
double,  for  them,  on  said  right  of  way,  or 
to  connect  with  said  tracks  for  Joint  and  com- 
mon use  of  them  on  said  rlgbt  of  way,  It 
Bball  have  the  right  to  do  so."  The  lease  to  the 
complainant's  predecessors  grants  to  them 
jointly  one-haU  of  the  right  of  way  60  feet 
wld^  together  with  the  right  to  use  jc^tly 
with  the  Wabash  tiut  part  crossing  cntain 
railroads  mentioned.  It  then  contains  this 
provision:  **rhe  said  right  of  way  and  rights 
In  this  danse  described  shall  be  used  In  com- 
mon; the  one>haU  part  by  the  parties  of  the 
second  and  tUrd  parts  hereto,  and  the  one- 
half  part  tikereof  by  the  said  Wabash,  St 
Louis  ft  Padflc  BaUroad  Oonpauy  or  its  suc- 
cessoEB." 


We  have  referred  to  the  provisions  of  the 
two  leases^  Qiat  the  claims  of  the  respective 
parties  may  he  the  better  nndentood.  The 
tracks^  buildings,  etc.,  have  been  built  as  oon- 
tomplated  by  the  parties,  and  two  feny  slips 
are  In  use;  one  whoe  shown  on  the  map,  and 
the  other  near  It  though  It  Is  but  partially,  If 
at  all,  ui>on  the  land  Included  In  the  first  leaae. 
Both  were  constructed  by  the  stat'ju  com- 
pany. It  also  appears  that  many  q;iur  tracks. 
leadUig  from  the  tracks  upm  the  60-foot  right 
of  way,  called  the  "connecting  road,"  to 
manufacturing  and  other  plants  along  ita  Une 
on  both  sides,  have  been  built  There  axe 
two  main  tracks  upon  the  connecting  road, 
extending  from  Ddtay  to.  Seventeenth  street 
The  Fere  Marquette  claims  that  the  two 
main  tracks  and  the  q>un  and  sidings  built 
priw  to  1894,  exceipt  one,  are  owned  in  com- 
mon by  the  two  railroad  companlee,  subject 
to  tiiie  statkm  CMnpany's  rights,  and  that  said 
two  CMnpanles  have  a  common  Interest  In  the 
right  of  way  of  the  connecting  railway.  It 
alao  claims  the  right  to  the  Joint  use  of  the 
sUpa  The  Wabaah  denies  these  dalnw. 

We  pass  by  the  technical  point  made  over 
the  guesti(Hi  of  Jnrlsdiction.  Had  it  been  made 
by  demuiTOT,  as  It  might  bare  been,  we 
should  hesitate  before  overruling  it;  but  there 
is  a  genuine  controversy  here,  whlcb  equity 
can  best  settie,  and  both  parties  have  seen  fit 
to  litigate  Its  merits.  Moreover,  while  an  in- 
Junction  lias  not  issued,  its  necessity  is  ap- 
parent, If  complainant's  claims  are  just,  and, 
coosldarlng  the  opinion  of  the  drcult  judge, 
we  feel  warranted  In  saying  that  It  would 
doubtless  have  been  allowed,  but  for  the  tern- 
porary  arrangement  to  avoid  It  whidh  has 
substantially  the  same  effect  We  think  that 
we  should  not  insist  on  the  empty  form  of  an 
amendment  of  the  bill  and  the  Issue  of  a  tem- 
porary injunction,  or  an  all^tlon  of  threaten- 
ed obstruction  and  a  prayer  for  a  permanent 
restraining  order.  It  is  apparent  that  the 
tlireateued  obstruction  Is  Imminent  and  the 
latter  a  necessary  relief.  If  complainants  are 
right  in  their  claim.  We  have  already  said 
that  the  rlgbts  conveyed  to  the  Wabash  Com- 
pany are  not  to  be  directly  measured  or  af- 
fected by  the  subsequent  lease  to  the  com- 
plainants. Of  itself  it  cannot  lessen  them. 
We  will  th^efore  discuss  the  first  lease  with 
a  view  to  ascertaining  what  rights  the  Wa- 
bash Oompany  has  under  It  as  agataist  both 
defendants;  for  the  rights  of  the  station  com- 
pany are  involved,  and  It  is  before  the  court 
being  In  sympatic  with  the  complainant's 
claims,  and  asking  that  the  decree  from  wUch 
ito  codefendant  has  appealed  be  affirmed. 

Oonnael  for  the  Wabash  Company  say  that 
there  is  no  ambiguity  In  the  trains  of  this 
lease,  and  that  If  it  Is  susceptible  ot  two  con- 
structions, the  one  most  favorable  to  the 
lessee  must  prevail.  We  recognize  that  as  a 
rule  of  constmcU<m  within  proper  limits, 
but  we  think  it  should  not  be  Invoked,  where 
the  Intention  of  the  parties  la  determinable 
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tiom  tba  language  ased,  wlien  exainlned  In 
tbe  light  of '  snrronndliig  condltloiu  and  cir> 
cnmstancefl. 

The  Wabash  Company  waa  tbe  flnt  to  avail 
ItRdf  of  tiie  opportunity  afforded  by  tbe 
Union  Station  Company's  project  By  Its 
leaae  It  eecitred  certain  esdnalTe  rights  In 
depots,  warebooBefl,  tbe  wharf,  etc.,  and 
probably  In  aome  of  the  traiiks  laid  npon  tbe 
land  wbldi  was  unqnallfiedly  leased  to  It 
On  tbe  otbor  band,  it  obtained  morely  a  right 
to  iiae  otbw  parts,  anch  aa  tbe  grmmd  np<Hi 
which  tbe  Aerator  and  elevator  tracks,  and 
return  track  were  laid;  for  sDcb  land  was  re- 
served In  clear  and  unmistakable  languid 
We  are  of  tbe  opinion  that  there  was  a  clear 
reeervatlm  of  tbe  land  or  space  for  tbe  ferry 
tra<ta,  and  that  from  tbe  west  md  of  the 
easterly  1,000  feet  of  the  wharf,  westward  to 
the  pn^need  ferry  slip,  also  tbe  wharf,  and 
toe  Buch  other  tracka  as  should  become  neces- 
sary for  Its  nse,  and  ftxr  the  connections  ot  all 
companies  which  should  aoanlre  from  the 
statlrai  company  the  ri^^t  to  use  ttie  d^t 
and  station  grounda  This  was  more  than  a 
covenant  on  the  part  of  the  Wabash  Com- 
pany to  permit  otiier  companies  to  use  these 
things,  and  more  than  an  attempted  reserva- 
tion by  the  station  company  to  certain  third 
parties.  It  was  a  reservation  to  the  station 
company  itself  for  its  own  ben^t,  through 
leasing  rights  to  other  railroad  companiee, 
which  its  organization  contemplated,  and  the 
lease  plainly  indicated  Its  Intraitlon  to  da 
The  lease  to  questlMi  required  the  station 
company  to  build  certain  structures,  wharves, 
etc.  Among  these  was  the  Grand  Trunk 
terry  slip.  That  was  not  spedflcally  men- 
tioned in  tbe  reservation,  but  It  was  Included 
in  the  plans  agreed  upon,  and  the  station  com- 
pany constructed  it  In  our  opinion  it  was 
one  of  the  terminal  faculties,  which,  like  the 
wharf  and  depot,  was  understood  to  be  for 
common  use.  The  object  of  the  station  com- 
pany's organlzati<m  and  its  patronage  by  the 
Wabash  and  otho-  roads  may  reasonably  be 
said  to  have  included  facilities  for  Eastern 
connections  and  through  traffic,  east  and 
west;  and,  as  the  right  reserved  to  use  tbe 
tracks  to  the  Blip  would  manifestly  be  con- 
fined to  a  use  conststent  with  the  use  of  the 
slip,  preventing  use  tor  other  purposes.  It 
would  be  valueless,  except  In  connection 
with  tbe  use  of  the  slip.  The  contention  of 
the  Wabash  Company  that  it  must  alone 
provide  ferries  and  transport  complainant's 
cars  for  compensation  cannot  prevail.  There 
Is  notlilng  In  the  lease  making  such  a  limita- 
tion, and  It  might  as  well  be  claimed  that  It 
should  control  tbe  approaches  In  a  similar 
way.  That  would  not  be  a  "common  use." 
With  the  question  of  toconvenlence  In  tbe  use 
of  the  slip  we  have  nothing  to  do.  The  par- 
ties must,  by  agreement  or  otherwise,  adjust 
their  use  of  these  facilities  to  some  lawful 
way.  Until  they  do,  they  have  the  rights  of 
tenants  in  common. 

▲t  tba  time  the  first  lease  was  made  tha 


8tatl<m  convany  cmtemplated.  buUdint  ■ 
passenger  station  upon  a  portion  of  Its 
property,  and  it  is  clear  Uiat  It  expected 
that  ito  codefendant  and  cuBpIalnaiif  s 
ivedecessors,  as  w^  as  ottter  roads;  micbt 
have  access  to  it  awmt  tbe  whole  or  a  pnrtlcHi 
of  tbe  foar^mile  ctmnecttng  road  wbldi  it 
eocpected  to  provlOfc  It  afterwards  cbanged 
the  location  and  built  ito  dq^  at  Third 
street,  but  has  used  tbe  connecting  road  for 
access  to  It,  and  all  trains  have  entered 
over  it  As  in  the  case  of  tbe  station  gronnd, 
tbe  writing  contains  a  proviaUm  for  leaalng 
to  the  Wabash  Boad  the  entire  rl^t  of  way, 
and  it  would  necessarily  be  so  cuiatmed, 
but  for  the  later  provision  that  "the  said 
right  of  way  Is  leased  with  tbe  nndwstand- 
tng  and  resemtion.'*  Then  follows  tbe 
statement  that  the  station  company  may 
provide  trades  for  other  railroads  deslrliiK 
it,  and  tiie  lease  ifforldes  tm  an  abatement 
of  rent  in  favor  ot  the  Wabash  Company 
upon  the  happening  ot  sodi  evoit  No  one 
disputes  that  tbe  lease  to  the  ccunplainant 
glvee  it  tbe  right  to  ose  the  track  built  tbr 
it  upon  the  north  half  of  tbe  right  of  way ; 
but  .the  Wabash  Company  contends  that  it 
convcTs  no  title,  but  only  a  ri^t  to  mn  ito 
trains  over  the  tra<i^  and  thla  not  wilnaive, 
and  that  the  title  of  the  land  and  die  track, 
Indndlng  spur  tracka,  la  in  the  Wabash 
Boad  by  virtue  of  ito  lease.  We  are  om- 
vinced,  from  the  nature  of  the  transaction 
and  the  relation  of  tiie  parties,  that  it  was 
not  the  meaning  of  the  lease  to  amvey  the 
entire  right  of  way  to  the  exclusion  of  the 
station  company,  wblclb  imdertoofc  to  reserve 
the  right  to  use  it  for  other  railroads  in  ac- 
cordance with  tbe  plan  of  its  organization. 
The  lease  might  have  been  more  carefully 
drawa  Yet  when  we  consider  all  of  ito 
parts,  It  seems  apparent  that  it  waa  not  the 
design  that  the  Wabash  Road  should  luve 
possession  and  use  it  all.  It  was  to  have  <me 
or  two  tradbB,  and,  while  its  rental  waa 
based  on  tbe  cost  of  tiie  eatSie  ri^t  of  way. 
that  was  to  continue  only  until  tiie  time  when 
tbe  station  company  should  make  arrange- 
ment for  the  use  of  the  remainder  over  and 
above  the  portion  to  be  used  by  the  Wabash. 
When  this  was  done,  the  rent  was  lessened 
to  proportion,  in  which  the  Wabash  Com- 
pany acquiesced,  as  well  as  to  the  user  by 
the  complainant  road. 

Indeed,  this  is  a  construction  too  favor- 
able, perhaps,  to  the  Wabash  Company,  as 
it  implies  an  exclusive  right  to  the  souther- 
ly half  of  the  right  of  way,  while  there  may 
be  some  doubt  if  this  was  Intaided,  and 
whether  it  was  not  the  orlgtoal  design  to 
make  the  connecting  mato  trades,  at  least, 
subject  to  common  use.  When  we  consider 
the  necessary  expectation  that  spur  tracks 
would  be  required  to  tbe  lands  of  adjacoit 
properties,  both  to  tbe  north  and  south  of  the 
connecting  track,  it  is  hardly  reasonable  to 
suppose  that  either  the  Wabash  Road  or 
subsequent  looseos  would  be  content  to  be 
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exclnded  from  the  spurs  on  either  side,  or 
that  the  station  company  wonld  Intentional- 
ly make  leases  contemplating  snch  a  thing. 
We  are  by  no  means  sure  that  It  was  not  the 
design  of  the  parties  In  the  first  lease  to 
reserve  to  the  station  company  for  futnre 
lessees  a  common  right  over  all  tracks  on  the 
connecting  right  of  way,  and  that  It  was 
accomplished  by  the  following  language; 
'*Tbe  said  right  of  way  Is  leased  with  this 
understanding  and  reservation :  that  In 
case  other  parties  shall  desire  to  use  the  sta- 
tion gronnds  of  the  said  first  party,  and  the 
first  party  shall  build  a  track,  single  or 
double,  for  them  on  said  right  of  way,  or  to 
connect  with  said  tracks  for  joint  and  com- 
mon use  of  them  for  their  accommodation  on 
any  part  of  said  right  of  way,  it  shall  have 
the  right  to  do  so."  However  that  may  be, 
we  conclude  that  thff  Wabash  Company  can- 
not claim  a  superior  title  to  the  north  halt 
of  said  connecting  line,  or  restrict  the  com- 
plalnanf  B  use  of  It  under  the  original  leaser 
except  by  Its  common  right.  If  contemplated 
by  the  original  lease. 

We  have  now  determined  that  the  com- 
plainant cannot  he  denied  the  common  use  of 
tbe  north  half  of  the  connecting  road  and  of 
tbe  Grand  Trunk  slip  and  tracks  connecting 
with  it,  upon  the  theory  that  the  original 
lease  deprived  the  station  company  of  the 
right  to  grant  tbem.  In  1889  the  complaln- 
anf B  lease  was  mad&  It  is  Inferable  that 
some  differences  arose  between  the  parties 
to  tbls  suit  from  a  contract  which  was  mads 
between  the  station  ccnnpaiiy  and  Uie  Wabash 
Road  In  1890i  This  contract  redtea  certain 
allied  facts,  among  whl<A  are:  (1)  That 
certeln  porttons  of  Oie  station  gronnds  and 
railroad  taave  been  iMsed  to  complainant's 
predecessMS.  (2)  A  change  in  tbe  place  and 
sltimtlfm  for  a  passenger  depot  (8)  That 
some  of  the  reserved  rights  In  tbe  contract  for 
a  lease  were  not  stated  with  perhaps  snffidaat 
distinctness  and  clearness.  <4}  "For  tb» 
Joint  nse  of  said  grounds  1^  all  of  said  com- 
panies it  Is  expedient  that  there  should  be 
some  revision  of  the  said  contract  in  seme 
respects,  and  of  tbe  bomdarles  of  tbe  vrap- 
erty  beld  and  to  be  held  and  occupied  hy  tbe 
Wabasb  Bailroi^  Company.**  And  It  was 
then  agreed  that  tbe  station  company  should 
lease  to  tbe  Wabasb  Company  tbe  65-fbot 
■trip  of  the  station  grounds  herelnb^we  al- 
luded to  and  marked  "a**  on  the  map,  subject 
to  tbe  resoratloaB  In  Ibe  previous  contract, 
but  modifying  tbem  somewhat  It  was  agreed 
that  tbey  might  be  dunged,  bat  witta  tbe  dis- 
tinct understanding  that  "tracks  to  and  from 
tbe  elevator  and  slips  shall  be  such  as  to  ac- 
cnnmodate  tbe  business  of  the  elevator  and 
rallTDads  with  it  and  bnstness,  also,  of  all 
railroad  companlea  to  and  from  tbe  slips, 
which  may  use  the  station  gronnds  under  the 
leases  made  to  them,  not  intending  hereby  to 
diange  In  any  way  the  rights  of  the  said  sec- 
ond partr  nnder  its  lease  at  1681,  bnt  to  give 
it  a  little  larger  Ubwty  In  arranging  tracks 


to  carry  out  the  purposes  and  objects  of  the 
same  and  the  reservations  therein  made." 
While  this,  perhaps,  did  not  affect  the  com- 
plainant's rights,  it  is  mentioned  as  sbowlns 
the  sitoatlon  at  tliat  time,  and  indicating  dif- 
ferences and  perhaps  disagreement  In  rela- 
tion to  the  earlier  leases. 

Another  Instrumrait,  which  In  our  <^li^n 
has  an  Important  bearing  upon  this  contro- 
versy, is  the  one  called  the  "terminal  agree- 
ment" between  tbe  three  railroad  companies. 
Tbe  object  of  this  agreement  was  to  provide 
for  the  Joint  nse  of  the  main  tracks  and  spurs 
upon  the  connecting  road,  etc.  It  recited 
that  the  several  tracts  of  land  and  railway 
leased  to  tbe  several  railroad  companies  were 
so  situated  and  located  as  to  make  it  neces- 
sary for  some  uniform  and  connected  system 
of  tracks,  and  that  the  use  of  the  tracks.  In 
connection  with  tbe  business  of  the  several 
roads,  was  so  intermingled,  and  the  interest 
of  each  so  closely  related  to  the  others,  as  to 
make  It  Imperative  that  an  agreement  should 
be  arrived  at  tm  the  improvonent  of  the 
property  and  tbe  transaction  of  business 
thereon.  Therefore  It  was  agreed  that  for 
the  purpose  of  carrying  out  such  agreement 
the  three  railroad  companies  should  form 
themselves  into  an  association  to  be  known  as 
tbe  "Union  Terminal  Association,"  which 
should  continue  for  tbe  term  of  10  years,  and 
this  was  to  have  the  management  of  tbe  busi- 
ness. It  designated  certain  property  as  the 
"terminal  yards,"  and  tbe .  four-mile  track 
and  spurs  as  the  "connecting  railway."  Eacb 
party  was  to  transact  its  own  baslness  in 
its  own  portion  of  the  terminal  yard,  but  the 
tracks  of  either  party  might  be  used  by  the 
other  in  the  necessary  int^bange  of  bnsiness 
between  the  two  parts  of  tbe  yard.  It  was 
agreed,  forthw,  that  Inasmoch  as  the  Wa- 
basb Company  bad  a  main  track  on  tbe  south- 
erly portion  of  tbe  connsctlng  railway,  tbe 
other  parties  should  lay  one  or  more  tracks 
on  the  northerly  portion  at  thdr  own  ex- 
pense,  and  that  thereafter,  daring  the  con- 
tinuance of  tbla  lease,  said  connecting  rail- 
way  and  all  spurs  and  sldlogB  of  the  connect- 
ing railway  should  be  owned  and  used  jointly 
by  tbe  parties  as  a  dOTU)le  tnck  railroad. 
The  operatimi,  renewals,  and  maintenance  of 
the  main  track,  spur  tracks,  and  sidings  of 
tbe  connecting  railway  and  tbe  structorea 
and  tracks  of  the  terminal  yard  were  to- 
be  In  charge  of  the  <rfBcwB  of  tbe  Union  Ter- 
minal Association.  Elach  party  was  to  be  at 
tbe  expense  of  maintaining  its  own  part  of 
the  tramlnal  yard,  except  that  part  wblcb 
was  to  be  used  In  common.  This  was  to  be 
shared,  as  was  also  that  of  tbe  connecting 
railroad.  Regarding  tbe  connecting  railway, 
the  agreement  provided  that  tbe  valoe  of  tbe 
two  main  tracks  and  spurs  and  sldtngs  on- 
both  sides  of  tbe  main  Imek  shonld  be  ap- 
praised, and  that  tbe  differences  between  the 
values  of  those  owned  by  tbe  respective  pai^ 
ties  shonld  be  ascertained  and  paid.  Provl- 
slon  was  made  for  additional  spurs  and- 
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tra<^  and  then  followed  tbe  words :  "Said 
main  track,  spurs,  and  sidings  shall  there- 
after be  owned  and  used  In  common,  and  shall 
be  maintained  by  the  Union  Terminal  Associ- 
ation, as  heretofore  provided." 

The  complainant  contends  that,  aside  from 
anr  common  right  which  it  claims  under  Its 
original  lease,  this  provision  gives  it  such 
right  In  perpetuity.  The  Wabash  Company 
Insists  that  it  has  no  such  effect,  for  the  rea- 
son that  all  of  the  provisions  of  that  Inatmr 
ment  have  reference  and  are  limited  to  the 
period  of  10  yeara.  By  the  terms  of  that 
instrument  the  cost  of  the  connecting  raI^ 
way  and  spurs  to  the  parties  was  equalized. 
No  provision  f<x  repayment,  and  each  assum- 
ing its  own  after  10  years,  was  mada  Tbe 
agreement  does  not  say  that  they  shall  own 
this  property  for  the  period  of  10  years,  but 
"thereaftw."  Again  tbe  agreement  provides 
that  the  terminal  association  shall  exist  tox 
10  years— not  that  all  provisions  shall  be  for 
10  years;  and.  while  the  latter  would  be  a 
natural  Inference  unless  words  inconsistent 
appeared,  we  think  they  do  appear.  The  term 
^'thereafter"  Is  a  broad  term.  It  might,  how- 
ever, be  said  to  refer  to  the  period  for  which 
the  parties  were  contracting.  There  Is,  how- 
ever, another  provisicm  that  is  perhaps  mora 
definite.  It  Is  as  follows:  "The  said  first 
party  having  one  main  track  on  the  southerly 
part  of  the  right  of  way  of  tbe  connecting 
railway,  said  second  and  third  parties  shall 
lay  one  or  more  trades  on  the  northerly  part 
of  the  said  right  of  way  at  their  own  ex- 
pense ;  and  thereafter,  daring  the  contin- 
uance of  this  lease,  said  connecting  railway 
and  all  spurs  and  sidings  of  said  connecting 
railway  shall  be  owned  and  used  Jointly  by 
the  parties  hereto  as  a  double-track  railroad." 
What  lease  is  referred  to?  It  may  be  said 
that  it  refers  to  the  agreement  of  which  it 
is  a  part,  but  that  has  no  semblance  of  a 
lease.  This  writing  refers  to  the  leases  un- 
der which  these  rights  were  acquired,  and  it 
Is  not  an  unreasonable  interpretation  to  say 
that  this  provision  has  reference  to  tbe  lease 
made  to  the  Walwsh  Company,  or  perhaps  It 
mlgbt  be  Bald  to  have  meant  the  leases  to 
both  companies,  and  that  this  agreement 
which  Is  executed  with  the  due  formality  of  a 
deed,  having  seals,  was  designed  to  recognizs 
as  existing,  or,  if  not  to  create,  a  common  in- 
terest in  the  connecting  railway,  its  sidings, 
and  spurs,  and  to  make  an  arrangement  for 
its  management  for  a  temporary  period,  leav- 
ing a  more  permanent  one  to  deprad  on  the 
experiences  during  sndi  period.  It  Is  mac* 
more  reasonable  and  probable  to  conclude 
that  this  agreement  that  proposes  to  provide 
for  a  permanent  Improvement  of  pr<^rty  of 
this  character  and  magnitude  was  intended 
to  refer  to  snch  leases,  and  to  make  the  com- 
mon Interest  perpetnal,  than  to  ascribe  to 
its  makers  an  intent  to  take  such  an  impor- 
tant step  for  the  short  period  of  10  years. 

We  are  of  the  opinion  that  the  use  of  the 
Canadian  Blip  la  not  within  tbe  complalnaat^a 


lease,  althon^  It  was  authorized  and  permit- 
ted to  use  it  under  the  terminal  agreement 
tar  10  years.  But  20  feet  of  It  is  built  upon 
the  land  covered  by  the  original  leases,  if. 
Indeed,  any  of  it  Is,  The  remainder  was  con- 
structed by  the  station  company  for  antd  at 
the  expense  of  the  Wabash  Boad,  and  the 
complainant  strenuously  maintained  ttaat 
the  joint  use  of  the  Canadian  slip  was  not 
provided  for  by  the  terminal  agreement, 
though  the  Wabash  Company  claimed  that  it 
waa  Complainant  is  required  by  tbe  decree 
to  account  for  rental  value  during  the  period 
of  the  "terminal  agreement,"  from  whicli  we 
infer  that  it  has  not  paid  such  tmt. 

Allusion  has  not  been  made  In  this  already 
long  opinion  to  correspondence  and  cLrcuui- 
stancea  indicating  the  understanding  of  the 
parties  as  to  their  mutual  rights  under  tbe 
or^Cinal  leases.  There  Is  much  of  a  convin- 
cing charact^,  some  of  which,  we  think,  is 
competent  evidence  upon  the  question  of 
interpretatl<Hi,  especially  that  contained  in 
the  successive  drafts  of  the  terminal  agree- 
ment While  they  would  be  inadmissible  to 
vary  the  clear  language  of  the  instrnment 
they  negative  certain  inferences  whlcb  are 
urged.  Indicating,  not  only  what  was  under 
consideration,  but  the  rejection  of  provisions 
better  calculated  to  express  certain  meaning 
than  that  employed.  Such  testimony  is  ad- 
missible under  many  authorities,  for  which 
we  refer  to  the  briefs  of  counsel.  Neither 
have  we  discussed  tbe  question  of  "practical 
construction  by  the  parties,"  which.  In  connec- 
tion with  the  doctrine  of  estoppel,  has  an  Im- 
portant place  In  the  law  of  contracts.  We  omit 
them  for  the  reason  that  In  our  opinion  the 
agreements  themselves,  when  viewed  In  the 
light  of  tbe  snrroundlng  circumstances,  fur- 
nish sufflctoit  erldoice  of  tin  Intention  ot 
the  parties. 

It  Is  therefore  ordered  that  the  decree  of 
the  circuit  court  In  chancery  be  in  all  things 
affirmed,  except  In  so  far  as  It  relates  to  tbe 
Canadian  Pacific  slip,  as  to  whlcb  It  will  be 
reversed,  and  the  relief  asked  denied.  A  de- 
cree will  be  entered  here  In  oonfc^mity  to 
this  opinion.  Having  prevailed  In  part  the 
appellant  1b  oititled  to  costs  of  this  court 


LINDSAT  T.  WABASH  BT.  GO. 

(Supreme  Court  of  Michigan.   Sept.  19,  1905.) 

1.  ASSAUtT  AND  BaTTXBT— PlKAMWQ  —  VaBI- 
AITCB. 

A  dedaration  in  tr«spasa  vl  «t  armis  jostifie* 
proof  of  the  commission  of  an  assaolt  by  a  rail- 
way conductor  while  preventing  a  person  from 
boarding  a  train  after  he  had  been  ejected  for 
his  refusal  to  pay  fare,  and  the  ^oof  may  abow 
a  justification. 

2.  Samk. 

A  declaration  in  trespass  vi  et  armis,  which 
alle^  that  ttecause  of  the  aasanlt  plaintiff  was 
injured,  and  became  sick  and  disordered,  and  so 
remained  for  a  month,  during  which  time  he  was 
deprived  oC  social  enjoymMt  with  Us  Crisnds 
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ftnd  saffered  bodUj  pain,  and  was  obliged  to  ox^ 
dergo  medical  treatment,  doei  not  anUwriie  a 
recovery  for  asgraTatUm  <tt  plaintiff's  mental 
disorder. 
B.  Sauk. 

A  declaratioii  In  an  action  against  a  rail- 
way company  for  an  assault  committed  by  a 
coDdnctor  in  ejecting  plaintiff  from  a  train  for 
his  refusal  to  pay  fare,  which  alleges  the  assault 
and  the  reanlting  physical  injuriea,  does  not  au< 
tborise  a  recovery  for  negligence  of  the  conduct- 
or in  falling  to  discover  plaintiff's  mental  de- 
rangement. 

-4.  Cabbiebs — EjEcnNQ  Pabsenoxb — Assault 

—Justification. 

A  railway  conductor  ejected  a  passenger  at 
a  station  for  nis  refusal  to  pay  fare.  The  con- 
ductor asked  him  to.  get  off,  and,  when  he  did 
not,  the  condactor  lifted  him  to  his  feet,  when 
he  walked  out.  The  train  started,  but  warn  stop- 
ped  because  the  passenger  attempted  to  board  ft 
When  the  train  started  again,  the  conductor  got 
on  the  rear  platform  of  the  last  car.  The  pas- 
senger took  hold  of  the  railing,  and  the  con- 
ductor was  nnaUe  to  loosen  his  grip,  and  struck 
bfan,  causing  him  to. fall  Bela,  tuit  the  con- 
dactor was  Justified  in  doing  wiiat  he  did. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
■Cent  Dig.  Carriers,  {{  1450,  1451.J 

6.  ASSAITLT  AND  BATTBBT — DWCLUUSBOt — ^BVI- 
DENCE. 

A  declaration  in  trespass  did  not  claim 
damages  for  an  aggravation  of  an  existing  men- 
tal disorder.  The  evidence  showed  tliat  the  as- 
sault was  committed  by  a  railway  conductor 
while  ejecting  plalntitT  from  a  train  for  his  re- 
fusal to  pay  fare,  and  was  Justified,  with  the  ex- 
ception of  an  alleged  blow  given  after  plaintiff 
was  off  the  train.  There  was  no  evidence  show- 
ing the  violence  of  this  blow,  or  that  it  affected 
plaintifTs  mental  condition.  Held,  tliat  evidence 
■of  plaintiff's  snbseqoont  mental  condition  was 
InsdmisribleL 

nror  to  Circuit  Court*  Loiawae  Ctonntj; 
<3iiy  M.  Chester,  Judge. 

Action  by  Thomas  Lindsay,  by  Nannie  O. 
Lindsay,  next  friend,  against  tbe  Wabash 
Railway  Company.  Jodgmoit  for  plalntlfr, 
and  defendant  brlnga  error.  Rerereed. 

Argued'  before  HOORB,  O.  J.,  and  OAR- 
PBNTBR,  McALTAX,  OSTRANDBR.  and 
HOOKSR,  JJ. 

Watte.  Smith  ft  Baldwin,  for  appellast 
Jobn  R  Bird  and  J<du  L.  0*Mealer.  iot  ap- 
pellee. 

HOOKBB,  J.  Ttie  plalntUTs  declaration 
ti  In  treqiaas  li  et  armls,  and  alleges  that 
he  attempted  to  enter  defMidanfs  train  at 
Milan,  MiclL,  as  a  passenger,  when  one  of 
defendant's  servants,  acting  within  the  scope 
«f  bis  onployment  as  condnctor  of  said 
train,  attempted  to  and  did  prerait  his  en- 
tering the  train,  and  palled  and  dragged 
him  aiMmt,  and  atmck  him  many  blows 
with  Us  flats,  and  choked  him,  by  means 
vrbexeot  the  plaintiff  then  and  there  became 
end  was  greatly  hurt,  cut,  braised,  and 
wounded  in  and  about  hts  head,  nedc,  bands, 
arms,  and  legs,  and  became  and  was  sick, 
4ore,  lame,  and  disordered,  and  so  remained 
and  contlnoed  tox  a  long  space  of  time,  to 
wit,  (me  numth  then  next  following  imd  dur- 
ing ail  of  which  time  plaintiff  was  deprived 
of  sodal  enjoyment  with  his  Mends,  and 


suffered  great  bodily  pain  and  distress,  and 
was  obliged  to  undergo  medical  and  su^ical 
treatment  DefMdanf s  brief  states  that 
there  Is  no  allegation  In  the  declaration  that 
tbe  plaintiff  was  mentally  unsound,  and  no 
claim  for  damage  by  reason  of  the  aggrava- 
tion of  his  mental  disease  occasioned  by  the 
treatment  complained  of.  The  defendant 
pleaded  the  general  Issue,  and  added  a  no- 
tice that,  if  plaintiff  was  assaulted,  it  was 
by  reason  of  his  persistent  attempt  to  rtde 
upon  defendant's  car  without  paying  bis 
fara 

The  testimony  given  upon  tbe  trial  shows 
that  prior  to  May  15,  1902,  plaintiff  lived 
at  St  Louis,  Mo.,  and  bad  been  a  conductor 
upon  tbe  Missouri  Pacific  Railroad,  but 
showing  symptoms  of  softening  of  the  brain, 
he  was  discharged.  On  May  29,  1902,  he 
moved  with  his  family  to  Port  Huron,  Mich., 
and  on  that  day  he  took  a  train  at  Port  Hu- 
ron and  went  to  Detroit  siid  in  tbe  same 
afternoon  be  left  Detroit  on  the  defendant's 
train.  While  occupying  a  seat  in  tbe  sleep- 
er tbe  conductor  asked  htm  for  his  ticket 
and  he  replied  that  he  bad  none.  He  said 
be  was  going  to  St  Louis.  Tbe  conductor 
told  him  that  be  would  have  to  pay  bis  fare 
to  Montpeller,  and  change  at  that  place  for 
the  St  Louis  train.  He  then  said  that  he 
had  no  money,  and  was  told  that  be  would 
have  to  get  off  at  Milan.  The  train  stopped 
at  Milan,  and  he  was  asked  to  get  off;  but 
he  did  not  and  tbe  conductor  lifted  him  to 
his  feet  when  he  walked  out  Tbe  porter 
took  out  his  grips.  Tbe  train  started,  but 
was  again  stopped  because  plaintiff  attempt- 
ed to  get  on  hoard.  When  Oie  train  start- 
ed again,  tbe  conductor  got  upon  tbe  rear 
platform  of  the  diner,  the  last  car  on  the 
train.  Tbe  plaintiff  took  hold  of  the  rail- 
ing, and  the  conductor  was  unable  to  loosen 
bis  grip.  The  train  was  gaining  speed,  and 
the  conductor  Btru<^  him  on  the  Jaw  or  side 
of  the  face,  and  in  so  doing  lost  his  balance, 
and  both  fell  to  the  platform.  The  conduct- 
or got  up  and  caught  the  train,  which  pro- 
ceeded tm  Its  war.  The  plalntUTs  counsel 
claim  that  ttie  plaintUf  was  upon  the  flrst 
step  of  tbe  car,  and  that  the  conducts 
struck  plaintiff  after  they  tell  from  the  car. 
The  foregoing  Is  defendant's  version  of  the 
affair.  Plaintiff's  counsel  say  that  when 
the  porter  saw  that  the  plaintiff  was  going 
to  try  to  get  upon  the  train  after  b^ng  eject- 
ed, he  closed  the  doors  to  the  vestibule  of 
that  car,  which  made  it  impossible  to  get  on 
tilers,  but  that  he  then  got  on  tbe  flrst  step 
of  the  rear  oitrance  of  ttie  diner,  holding 
his  baggage  in  one  hand,  and  holding  onto 
Ihb  hand  rail  with  the  othor.  The  train 
was  moving  five  or  six  miles  an  hour,  when 
the  conductor  fdled  him  by  a  severe  blow 
behind  the  ear,  and  he  fell  upon  the  station 
platform  iqion  his  tac^  the  cmdnctor  fall- 
ing upon  him.  A  lady  witness  testified  that 
she  tbongbt  be  struck  blm  after  be  fell  np- 
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on  him.  Tbe  conductor  tlten  got  up  and  got 
upon  the  train.  Flalntlff  got  up  and  sat 
down  by  a  restaurant  near  by,  pale,  and 
with  chin  and  knnckles  bleeding.  One  day 
later,  May  SOth,  be  took  the  train  at  Milan. 
He  did  not  pay  his  fare,  and  was  put  off  at 
Cone.  He  stayed  there  until  evenli^  when 
he  took  a  train  to  Brltton.  He  was  taken 
from  Brltton  to  tbe  Hotel  Gregg  at  Adrian, 
where  he  stayed  until  the  following  Monday, 
when  bis  wife  took  him  to  Port  Huron, 
where  he  remained  until  July  11th,  when 
be  was  taken  to  the  Pontlac  Asylnm. 

The  declaration  contained  no  hint  that 
plaintiff  was  an  ejected  passenger  seeking  to 
re-enter  the  cars.  Neither  did  It  Indicate 
that  he  was  mentally  disordered,  or  claim 
damages  for  tbe  causing  or  aggravation  of 
any  mental  disorder.  We  are  of  tbe  opinion 
that  tbe  simplest  kind  of  a  declaration  in 
trespass  vi  et  armls  would  have  Justified  tbe 
proof  of  tbe  encounter,  and  of  any  physical 
Injuries  Inflicted  upon  the  plaintiff,  and  that 
It  was  not  necessary  to  allege  In  the  decla- 
ration the  facta  of  his  effort  to  ride,  bis  re- 
fusal to  pay  fare,  bis  ejection,  and  persistent 
effort  to  board  tbe  train.  Those  matters 
wwe  competent  proof,  and  might  constitute 
a  Justification  of  the  assault;  but  there 
was  no  variance  between  pleading  and  proof 
in  that  regard.  It  was  not  competent  under 
this  declaration  to  claim  or  prove  damages 
for  aggravatltm  of  a  mental  disorder,  and. 
If  plaintiff  claimed  damages  for  negl^ence 
of  the  conductor  in  falling  to  discern  his  In- 
firmity, tbe  declaration  was  not  such  as  to 
support  such  claim.  Plaintiff's  counsel  say 
that  they  disavowed  a  claim  for  such  dama- 
ges, ami  that  the  court  did  not  permit  tbelr 
recovery.  Under  the  undisputed  proofs  In 
this  case  the  conductor  was  Jastlfled  In  do- 
ing all  that  he  did  to  tbe  plaintiff,  except 
to  strike  him  after  be  fell  upon  the  plat- 
form, if  he  did  BO.  Whether  or  not  a  blow 
was  then  Justifiable  may  have  been  a  ques- 
tion for  tbe  Jury,  dependent  upon  the  cir- 
cumstances and  emergencies  of  the  situation. 

Error  la  alleged  upon  the  admls^on  of 
proof  from  which  the  Jury  may  have  found 
that  a  pre-existing  mental  disorder  was  ag- 
gravated hy  the  conductor's  assault;  the 
declaration  containing  no  hint  of  such  a 
claim.  According  to  the  proof  received,  the 
plaintiff  was  previously  mentally  disordered, 
in  fact  deranged,  and  became  worse  after- 
wards, and  the  claim  was  made  that  bis  dl^ 
order  was  aggravated  by  the  assault  We 
have  already  seen  that  under  the  proofs  the 
only  fault  that  can  be  Justly  ascribed  to  the 
conductor  was  the  blow  said  to  have  been 
given  after  tbe  men  fell  from  the  train. 
Not  <ml7  Is  It  far  from  clear  that  sacb  blow 
was  given,  and,  If  given,  that  It  was  not 
necessary  or  Justifiable  under  the  circum- 
stances, but  there  is  no  proof  whatever  as  to 
the  character  or  violence  of  the  blow,  or 
that  tends  to  show  that  It  had  any  such  ef- 
fect vpoa  plaintiff's  mental  condition.  If 


there  was  any  aggravation  of  such  dlawder, 
it  is  much  more  likely  to  have  been  caoaed 
by  the  Justifiable  blow  dislodging  plaintiff 
from  the  train  than  from  this  Questioiiable 
act  of  the  conductw  upon  the  platform.  It 
has  been  held  In  several  cases  that  such 
proof  la  not  admissible,  and  that  such  dama- 
ges are  not  recoverable  unless  alleged  In  the 
declaraticm.  See  Tburstln  v.  Luce,  61  Mich. 
298.  28  N.  W.  103 ;  Wilkinson  v.  Steel  Works. 
73  Mich.  409,  41  N.  W.  490 ;  Hunter  v.  Dorand 
(Mich.)  100  N.  W.  191;  Phlppen  v.  Bay  City 
Ry.,  110  Mich.  851,  68  N.  W.  216.  Tbe 
court  stated  that  '^nothing  was  claimed,  ex- 
cept a  straight  assault  and  battery,  and  that 
nothing  could  be  claimed  for  plalntifTs  men- 
tal condition;  that  be  stood  there  In  the 
case  u  if  he  were  mentally  sound.'*  Yet 
his  mental  condition  both  before  and  after 
the  occurrence  was  shown,  and  a  physician 
was  permitted  to  testify.  In  substance^  that 
a  blow  on  the  bead  would  be  likely  to  ag^ 
gravate  tbe  disorder. 

It  is  urged  that  it  wak  competent  to  show 
his  previous  condition  and  appearance  as 
affecting  the  qnestlott  of  the  reasonable* 
ness  of  tbe  coMoctw'B  conduct;  but.  If  this 
be  BO,  It  was  not  competent  to  show  plain- 
tiff's subsequent  condition  by  tbe  hotel  ke^ 
er  vho  saw  falm  two  days  later,  or  to  make 
such  proof  as  that  given  by  the  pbyalcian 
referred  to. 

There  are  other  aarigiunwitB  of  error,  but 
we  think  It  mmeoeisary  to  dlacnas  tliem,  a 
the-  questlMi  may  not  arise  upon  anottier 
trial 

The  Judgment  Is  revmed,  and  a  new  trial 
ocdwed. 


DBLANBT  et  al.  v.  HIGHIOAN  BLM  HOOP 
&  LUMBER  CX>. 

(Snprema  Court  of  Hkhlgan.  Sept.  20;  190B.) 

BncmHT — Pabtics — Daran daiit  Not  in 

Actual  Possbssiok. 
An  action  to  recover  possession  of  real 
estate,  based  on  tbe  first  clause  of  Oomp.  Laws^ 
1 11,164,  which  provides  for  such  action  In  case 
lands  are  held  over  the  term,  etc.,  mast  be 
against  the  person  actaally  In  possession  and 
who  keeps  the  complaining  party  out  (tf  pos- 
sessioD,  even  though  he  holds  In  tbe  right  of 
or  under  another,  and  cannot  be  maintained 
against  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  voL  17. 
Cent  Dig.  Ejectment,  i  126.] 

Error  to  Circuit  Court  Kent  County; 
Alfred  Wolcott,  Judge. 

Action  by  Ellen  Delaney  and  others 
against  the  Michigan  Elm  Hoop  &  Lumber 
Company.  Judgment  for  complainants,  and 
defendant  brings  error.  Reversed. 

This  action  was  begun  before  a  circuit 
court  commissions  to  recover  possession  of 
certain  premises.  From  his  Judgment  In 
favor  of  com^alnants,  appeal  was  taken  to 
the  circuit  court;  In  which,  after  a  trUM^ 
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witlioat  a  Jury,  findings  of  fact  and  of  law 
were  made  and  filed,  and  constitute  the  rec- 
ord before  ns.  Complainants  are  the  heln 
at  law  of  Kerr  Delaney,  deceased,  who  was 
at  the  time  of  his  death  owner  of  the  prem- 
ises In  question.  The  premises  are  unim- 
proved and  without  buildings.  Other  find- 
ings of  fact  and  the  conclusion  reached  are 
given  in  the  language  of  the  findings : 

"(3)  I  find  that  on  or  about  Octobw  8, 
1902,  said  Kerr  Delaney  sold  to  said  defend- 
ant all  timber  then  growing  on  said  prem- 
ises by  a  written  contract,  as  follows : 
'Grand  Rapids,  Mich.,  10/8/1002.  I.  Kerr 
Delaney,  have  this  day  sold  to  the  M.  E.  H. 
Co.,  of  Grand  Rapids,  Mich.,  the  timber  In 
all  except  89  cords  that  are  reserved  for 
•aid  Kerr  Delaney,  to  cut  out  of  the  tops 
for  16-inch  wood.  In  all  for  $800.00 — down 
$S0.00;  balance  due.  $750.00,  to  be  paid  be- 
fore  cutting  timber.  Timber  located  2^  M. 
&  W.  of  Fisher,  Mich.,  on  (34)  sec.  Re- 
ceived on  same  entry,  $50.00.  Kerr  De- 
laney,* That  the  sum  of  $50  was  paid  by 
defendant  at  the  time  of  making  the  con- 
tract, and  the  balance  of  $750  about  April  1, 
1903;  that  defendant  soon  after  the  pay- 
ment In  April,  commenced  to  remove  the 
timber  from  the  premises,  and  by  September 
If  1903,  had  removed  practically  all  of  the 
timber  suitable  for  merchantable  lumber ;  tbat 
tor  some  time  prior  to  said  April,  1908,  the 
entrance  to  said  premises  had  been  over- 
flowed, so  that  it  would  have  been  incon- 
Tenlmt  for  defmdant  to  liaul  logs  or  lum- 
ber tnm  said  premises. 

<*(4)  I  find  that  said  defendant,  on  or 
about  September  1,  1908,  sold  all  timber  and 
wood  on  said  premises  to  Bvril  J.  Manshnm 
and  Ladwlg  HcIot  by  a  written  contract;  as 
foUowS:  'Anbnm,  Ind.,  S«pt  1,  1908. 
the  Midi.  Blm  Hoop  ft  L.  H.  Co..  hereby  sell 
to  Lodwig  IMer  and  B.  J.  Manshwn  all 
timber  and  wood  on  tract  purchased  of  Kerr 
Delaney,  located  on  sec  84,  as  shown  In 
contract  with  Delaney,  and  the  said  Mich. 
Blm  Ho<v  ft  Immber  Oo.  reswve  all  logs 
now  cnt,  and  twentT-Conr  trees^  all  of  which 
are  marked,  exc^  Hme  oaks,  and  except 
80  cords  of  16-in.  wood  reserved  by  Delaney, 
and  to  be  cut  out  of  tops  as  per  contract, 
and  the  said  Meier  and  K.  J.  Manshum  to 
pay  $175.00  cash,  and  $175.00  on  the  15th 
November,  1908.  Receipt  of  $176.00  is  here- 
by acknowledged.  Mich.  Elm  Hoop  h  Lum- 
ber Co,  by  McClellan.  Ludwig  Meier.  E.  J. 
Mansbum.*  That  defendant  removed  all  logs 
and  trees  reserved  to  it  by  said  contract 
some  time  during  the  early  winter  there- 
after. I  find  that  neither  said  Kerr  Delaney 
nor  any  of  the  complainants  were  consulted 
or  advised  of  the  sale  to  Manshnm  and 
Meier  until  about  the  time  of  the  death  of 
K&rv  Delaney,  and  shortly  after  the  sale  to 
said  Manshum  and  Meier,  at  which  time  de- 
fendant told  WlT'Jam  Delaney,  one  of  the 
complainants,  that  it  had  si^d  its  Interest  In 


the  contract  to  said  Manshum  and  Meier.  I 
find  that  at  the  time  of  the  sale  to  Manshum 
and  Meier  it  was  expressly  stated  to  said 
defendant  by  said  Manshum  and  Meier  that 
they  would  not  buy  said  timber  and  wood 
from  defendant,  If  such  purchase  would 
place  them,  the  said  Manshum  and  Meier,  in 
a  position  where  they  would  have  to  do  any 
business  with  complainants,  and  that  de- 
fendant agreed  to  stand  between  the  said 
Manshum  and  Meier  and  complainants,  and 
that  the  said  Manshum  and  Meier  should 
have  two  years  from  the  time  of  said  sale  In 
which  to  remove  the  timber  and  wood ;  that 
said  Manshum  and  Meier,  shortly  after  said 
sale  to  them  by  defendant,  entered  on  said 
premises  and  commenced  to  cut  and  to  re- 
move said  timber,  and  have  continued  open- 
ly to  cut  and  remove  said  timber  ever  since 
that  time;  and  that  said  defendant  tias  not 
cut  or  removed  any  timber  or  tc^  since  the 
early  winter  of  1903.  r 

"(6)  I  find  that  no  consent  was  given  by 
complainants  to  the  sale  by  defendant  to 
Manshum  and  Meier;  that  i^or  to  the  be- 
ginning of  this  suit,  and  on,  to  wit,  Octol}er 
31.  1908.  the  said  complainants  served  on 
said  defendant  a  written  notice  to  quit  and 
to  remove  said  timbn:,  and  that  complain- 
ants then  claimed  that  more  than  a  reason- 
able time  bad  elapsed  to  remove  said  timber, 
and  asked  tliat  defendant  surrender  pos- 
session of  said  premises  within  80  days; 
ttiat  possesiAon  of  said  premises  was  re- 
quested of  defendant  by  complainants  a 
numl>er  of  times  thoreafter.  and  that  de- 
fendant did  not  smrendw  to  ctHnplainanto 
said  premises  or  Its  right  to  entw  thereon. 

"(6)  I  find  that  six  months  fnm  the  said 
8th  day  of  October,  1902,  would  have  been  a 
reasonable  time  In  which  to  remove  said 
timber  1^  defendant;  and  that  more  than  a 
reaeonable  time  had  elapsed  In  whldi  to  re- 
move said  timber  from  ttie  sendee  of  the 
notice,  October  81,  1808,  to  the  commence- 
ment of  this  snit  in  Jnne^  1904. 

"(7)  Conclusions  of  tiaw.  I  find  as  a  con- 
clnston  of  law  from  the  above  facts  that  the 
said  complainanto  represent  the  whole  pos- 
sessory estate,  and  represent  tiie  whole  ti- 
tle to  the  said  described  premises,  and  that 
they  succeeded  to  such  estate  and  title  from 
Kerr  Delan^,  deceased ;  that  defendant  was 
holding  over  said  premises  contrary  to  the 
conditions  of  the  agreemrait  under  which  It 
held;  that  said  defendant  holds  said  prem- 
ises unlawfully  and  against  the  rights  of 
said  complainants,  who  are  entitled  to  the 
possession  of  said  premises,  and  that  de- 
fendants are  estopped  from  denying  that 
tliey  so  hold;  and  that  complainants  are 
entitled  to  Judgment  for  restltotion  of  said 
premises  and  their  taxable  costs,  and  that 
judgment  may  be  entered  accordingly." 

The  exceptions  taken  are  all  to  the  conclu- 
sions of  law,  and  the  assignments  of  error 
are  based  upon  such  exceptions.  The  errtwa 
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sBsIgneA  an:  "00  Tbe  court  ored  In  flnd- 
Ing  as  a  concloahm  of  law  that  defendant 
■waa  iK^dlng  over  uM  piemlaea  contrary  to 
the  conditloas  of  the  agreement  nnder  which 
It  held.  (9  The  court  erred  In  finding  aa  a 
conclusion  of  law  that  said  defendant  holds 
said  premises  unlawfully  and  against  the 
rights  ot  said  complainants.  (8)  The  conrt 
erred  in  finding  as  a  conclusion  of  law  that 
said  complalnanta  are  entitled  to  the  poeses- 
sion  of  said  remises.  (4)  The  court  erred 
in  finding  as  a  conclusion  of  law  tbat  de- 
fendant la  estopped  from  denyiDg  tbat  It 
holds  said  premises  unlawfully.  (6)  The 
court  erred  tai  finding  as  a  conclusion  of  law 
that  complainants  are  entitled  to  judgment 
for  resUtntion  of  said  premises  and  thdr 
taxable  costs." 

Argued  befwe  HOORE.  O.  X.  and  OAB- 
PBNTBB,  6BANT,  MONTGOMBRT,  and 
OSTRANDEB,  JJ. 

Dwight  Ooss,  for  appellant  Joseph  Boii- 
han,  for  appellees. 

OSTBANDBR,  J.  (after  stating  the  facta). 
It  Is  found  that  defMidant  waa  not  in  tact 
at  the  time  the  proceeding  waa  Instltnted, 
and  has  not  since  been,  In  possession  of  the 
premises.  It  Is  defendant's  aaslgnees,  If  any 
oue,  who  bare  possessed  the  premises.  Tlie 
mere  fact  tbat  defendanfa  assignees  claim 
the  right  to  remove  the  thnborftromtbe  land 
and  occupy  it  so  for  as  la  necessary  for  that 
purpose  does  not  operate  to  put  defendant 
in  possession  ot  tbe  land.  If  there  is  any 
Bupp<»t  for  the  conclnslQn  tiiat  defendant 
was  at  the  time  suit  was  b^un,  or  has  since 
been.  In  possession.  It  must  be  found  in  the 
fourth  finding  ot  ftct  and  In  the  statement 
that  defendant;  on  making  the  sale  to  Han- 
shum  and  Meter,  agreed  to  stand  between 
them  and  complainants,  and  that  they  should 
hare  two  years  from  Hie  time  of  such  sale 
to  remove  the  wood.  If  1^  this  statement 
and  the  conclusion  of  lav  arrived  at  Is 
meant  that  Hanshum  and  Meier  In  some 
way  hold  possession  under  defendant  and 
under  some  claim  of  right  asserted  by  de- 
fendant it  still  seems  to  be  necessary  that 
the  action,  if  malntalnaMe  at  all,  should  be 
against  the  persons  whose  possesaion  la  a 
fact  Oounsel  for  appellee  Aocb  not  ac- 
quaint us  with  the  thewy  ot  his  caae,  nor 
IMlnt  out  the  legal  relatton  between  com- 
plainants and  defendant,  whltA  denies  de- 
fendant the  right  to  show  and  to  rely  upon 
the  fact  that  It  is  not  the  propor  defendant. 
It  is  stated  in  his  brief  that  the  i»roceedlng 
is  based  upon  the  first  subdivision  of  Oranp. 
Laws,  I  11,164.  The  language  of  this  sub- 
division Indicates  very  plainly  that  the  pro- 
ceeding diall  be  against  the  pwson  In  pos- 
session—the  one  who  keeps  the  complaining 
party  out  of  possession. 

The  Judgment  Is  reversed,  and  a  judgment 
for  defendant  entered,  with  costs  ot  all  the 
courts. 


VAN  NORSDALL  et  al.  r.  SMITH. 
(Supreme  Court  ot  Ml<diigaD.   Sept  20,  10000 

1.  SPICinO  PEBFOBUANOB-GonTBACT  FOB  THE 

PuBCHAsa  or  Land— Ljin  fob  Pbice. 
A  court,  decreeing  a  Bpadflc  performance 
of  a  contract  for  the  pufcbase  of  an  Interest  in 
land,  has  no  i>ower  to  decree^  on  the  purchaser's 
failure  to  pay  the  price,  a  hen  on  any  interest 
he  may  have  in  the  land,  except  the  interest 
which  the  compbiinant  contracted  to  sell. 

2.  Same— OoHTBACTS  Bnfobceable— BBrASOH- 

ABLERBSS. 

The  heirs  of  a  decedent  agreed  to  convey 
their  interest  in  decedent's  land  to  the  widow, 
who  agreed  to  pay  a  specified  sum  therefor,  to- 
rether  with  decedent's  debts.  The  acent  of  the 
heirs  in  the  transaction  held  a  claim  against 
the  decedent,  but  be  did  not  inform  the  widow 
thereof.  The  widow  was  mtitled  to  a  home- 
stead in  the  land,  of  which  she  bad  no  knowl- 
edge at  tiie  time  of  the  agreement  As  a  result 
the  sum  she  agreed  to  pay  was  excessive.  Held, 
ttiat  equity  would  deny  specific  performance  of 
the  contract  as  uncooacionable. 

[Ed.  Note. — For  caaefi  in  point  see  vol.  44. 
Cent  Dig.  Specific  Perfonaance.  H  33,  153. 
1S4J 

Appeal  from  Circuit  Court,  Eaton  Coonty, 
In  Chancery;  Clement  Smith,  Judge. 

Suit  by  Sarah  Van  Norsdall  and  others 
against  Emma  Smith.  From  a  decree  fiH- 
complainants,  defendant  appeals.  Reversed. 

Argued  before  CARPENTER,  McALVAT. 
GRANT,  MONTOOMSBT,  and  OSTBAN- 
DER.  JJ. 

S.  B.  Roe  (Bla(k  ft  Reasoner,  of  counsel), 
for  appellant  J.  B.  Boidee  (Garry  C  Fox. 
of  counsel),  tot  aiw^Uees. 

OSTRANDER,  J.  Defendant  Is  Oie  wid- 
ow, and  cfKDplalnants  are  sisters  and  a  Iwoth- 
er,  respectively,  of  Levi  Smith,  who  died  In- 
testate on  or  about  February  IS,  1903.  own- 
er of  about  94  aores  of  land  which  bad  bean 
his  home.  There  are  no  othor  persons  In- 
terested In  bis  estate,  excepting  his  creditors. 
After  some  negotiations,  a  written  i^reemmt 
waa  made  between  the  widow  on  the  one 
side  and  the  slaters  and  brother  on  the  other, 
dated  February  25,  1903.  by  the  terma  ot 
which  the  widow  agreed  to  boy  and  tbe  oth- 
ers to  sell,  fw  the  sum  of  $67S,  to  be  paid  on 
or  before  April  2&,  1903,  th^  Interest  In  said 
land.  The  contract  contains  tbe  further  f<^ 
lowing  stipnlatlons  and  agreement:  **It  is 
hereby  further  agreed  that  the  said  party  of 
the  second  part  In  conidderatlon  of  said  deed 
of!  said  above-described  premises,  shall  pay 
all  claims  and  demands,  ot  whateva  name 
and  nature,  against  the  estate  of  Levi  Smith, 
except  such  claims  aa  are  her^  othorwlse 
provided ;  that  said  second  party  shall  also. 
In  further  consideration  of  said  conveyance, 
erect  a  monummt  upon  the  grave  of  aaid  Le 
vl  Smith,  at  a  cost  not  lees  than  three  hun- 
dred dollars,  within  two  yeara  tnm  date 
hereof,  and  at  the  time  <^  the  convinces  of 
the  premises  herein  ahall  make,  execute,  and 
•deliver  to  the  judge  ot  probate  a  good  and 
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snflldient  bond,  to  be  am^roved  br  saU  Judge, 
for  tbe  fmltbfnl  pafwmance  and  boUdlng 
and  erecttnc  of  said  monnment  •  •  * 
The  Bald  O.  WUUa  Smitli,  In  cooalderatlcak  of 
tbe  payment  to  Idm  of  Us  ihare  of  a^  alx 
liiindred  aeventjr'flTe  doUora,  her^y  agrees, 
at  tbe  time  of  making  the  conveyance  of  aald 
premises,  to  make,  execute,  and  dellrer  a  re- 
ceipt In  fnll  of  all  notes  now  In  the  hands  of 
other  poramu  upon  which  aaki  Levi  Smith  la 
enrety,  co-maker,  Indorser,  or  in  any  manner 
obligated  with  tbe  said  O.  Willis  Smith,  and 
which  were  given  for  the  express  benefit  of 
G.  Willis  Smith."  Pnianant  to  this  agree- 
ment, and  on  April  24, 1003,  cranplalnanta  ex- 
ecuted and  tendered  to  defendant  a  aultdalm 
deed  of  the  premises,  and  also  tendned  her, 
marked  "Paid,"  'Oie  only  outstanding  note, 
answering  to  the  torma  of  the  said  wrlttm 
agreemoit,  and  tbey  demanded  of  hex  the 
sum  of  $675.  She  rinsed  to  acc^t  the  deed, 
and  refused  to  pay  the  money,  and  theieup- 
on  they  filed  the  bill  In  this  caose,  setting  out 
the  said  agreement  and  tendw,  and  praying 
that  the  defendant  be  decreed  to  qndflcally 
perftwm  aaid  agreonent  A  danumr  to  the 
trfll  was  overruled,  and  an  answer  filed. 
FroofB  wow  taken  in  open  court,  and  the 
court  made  and  entered  a  decree  that  said 
contract  be  performed.  It  Is  provided  in  the 
decree  that  complainants  shall  deposit  with 
tbe  registw  of  the  court  the  quitclaim  deed 
and  the  promissory  note,  and  tlutt  within  60 
days  thereafter  the  defendant  pay  to  com- 
plainants $675,  with  interest  from  the  24tb 
day  of  April,  1908;  that  if  d^endant  neglect- 
ed or  refnsed  within  the  time  limited  to  pay 
such  sum  of  money,  with  Interest  and  accept 
the  deed  of  conveyance,  the  decree  stand  as 
a  conveyanoe  of  the  lands;  "that  upon  Uie 
recording  of  such  decree,  or  a  duly  certified 
copy  thereof,  tiiese  complainants  shall  have, 
and  tbey  are  hereby  given,  a  lien  la  the  na- 
ture of  and  of  tbe  same  force  and  effect  as 
an  execution  levy  fOr  tiie  sum  of  six  hundred 
and  seventy-five  dollars  and  interest  thereon 
as  aforesaid,  upon  all  of  the  interest  of  the 
aaid  defendant,  Emma  Smith,  In  and  to  the 
lands  and  premises,  with  the  appurtenances, 
of  which  the  aaid  Levi  Smith  died  seised  and 
possessed,  both  as  widow  and  heir  at  law  of 
the  aald  Levi  Smith,  deceased.,  and  as  gran- 
tee of  the  complainants ;  *  *  *  and  that 
such  lien  as  aforesaid  shall  take  precedence 
over  any  and  all  claim  or  daims  which  may 
be  allowed  the  aald  defendant,  Emma  Smith, 
against  the  estate  of  Levi  Smith,  deceased, 
and  which  may  be  or  might  become  a  charge 
upon  said  lands  for  the  payment  thereof,  and 
the  said  complainants  shall  have,  and  they 
are  hereby  given,  the  right,  power,  and  au- 
thority at  once,  upon  the  recording  of  this 
decree  aa  aforesaid,  to  enforce  tbe  said  lien 
ao  created  this  decree  upon  the  lands  and 
premises  famlnbefore  mentioned  and  de- 
acribed,  and  sell  tbe  same  by  execution  sale 
to  satlafy  the  amount  due  thereon,  together 


with  all  interest;  coots,  and  ezpenaea  of  anch 
sale,  such  sale  to  be  In  all  tilings  In  accord- 
ance with  the  laroviahms  of  the  statute  rel- 
ative to  execnttoo  salea  of  real  estate"— and 
oomplalnante  were  given  their  costa  of  tbe 
suit  Among  other  objectiona  made  In  the 
court  below  to  the  settlem«it  ct  this  decree 
was  one  that  complainants  were  not  oi titled 
to  a  lien  npon  the  defendanfa  Interest  In 
tbe  lands.  It  la  conceded  in  thia  court  that 
the  decree  la  too  broad,  and  that  the  court 
bad  no  power  to  decree  a  Hen  nptm  any  In- 
terest In  the  land,  except  the  Interest  which 
oomplalnante  laropctted  to  convey.  It  la  to 
be  noted,  also,  that  the  decree  does  not  «- 
der  defendant  to  perform  the  contract  In 
any  other  respect  than  Is  above  stated. 
Detondant  haa  appealed,  complainante  have 
not  appealed,  from  the  decree. 

Thf^  land  In  qneatlon  lies  partly  In  In^iam 
and  partly  to  Eaton  county ;  that  portion  ly- 
ing to  Eaton,  about  84  acres,  having  npon  it 
the  bouse  and  bam.  Appcaiaen  valued  Oie 
estote^  of  wbidb  the  widow  was  later  ap- 
pototed  admtolstratrlx,  at  $2,700,  $800  of 
which  amount  r^preeented  the  personal  es- 
tote.  There  wu  a  mmrtgage  upon  the 
property  oi  $160^  Oomplalnante*  wltneasea, 
some  of  them,  value  the  84  acres  to  Batm 
county  at  $1,200,  and  the  00  acrea  In  Ingham 
at  $1,400,  It  la  contended  that  specific  per- 
ffvmance  of  tbe  contract  ahonld  not  be  en- 
ferced  (1)  because  of  concealmmit  of  ma- 
terial fact  by  complainante*  agent  who  ne- 
gotiated the  transaction;  (2)  becauae  de- 
fendant mlsomceived  her  legal  rlghte  and 
was  Ignonnt  at  material  facte;  (8)  because 
the  couslderatlmi  for  the  money  which  de- 
fendant agreed  to  pay  ta  inadequate;.  We 
will  exarotoe  these  contentions. 

1.  Reuben  Clark,  bn:rt>and  of  Complainant 
Emma  A.  Clark,  seems  to  have  undertakCT 
for  the  complainante  to  sell  to  defendant 
their  interest  in  the  estate.  On  tbe  other 
hand,  defendant  had  the  advice  and  counsel 
of  her  father  and  ber  brotber.  It  does  not 
appear  that  complainants  were  more  anxious 
or  interested  than  was  defendant  to  arrive 
at  a  conclusion.  It  Is  said,  however,  and  Is 
undisputed,  that  Reuben  Clark  had  a  per- 
sonal claim  against  the  deceased,  one  which 
he  afterwards  preeented  to  tbe  commission- 
ers on  claims,  for  nearly  $700,  of  which  de- 
fendant knew  nothing,  and  of  wblch  Clark 
told  her  nothing.  Defendant  executed  the 
contract  with  no  knowledge  that  such  de- 
mand existed.  The  commissioners  allowed 
the  claim  at  tbe  sum  of  $345.  Purchasers  of 
land  from  heirs  take  It  subject  to  debts  and 
expenses  of  administration  (Flood  v.  Strong, 
108  Mich  561,  66  N.  W.  487;  Armstrong  v. 
Loomls,  97  Mich.  577,  56  N.  W.  038) ;  and  It 
might  seem,  therefore,  that  the  provision  in  tbe 
contract  which  required  defradant  to  pay  "all 
claims  and  demands,  of  whatever  name  and 
nature,  against  the  esteto  of  Levi  Smith,  ex- 
c^t  such  claims  as  are  hereto  otherwise  pro- 
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Tided,"  wu  an  nnecenuy  and  immaterial 
stipulation.  As  affecting  the  sum  which  de- 
fendant could  afEord  to  give  tat  what  abe  aap- 
posed  abe  waa  lni7ixiK>  ft  waa  of  very  great 
importance  tbat  she  ahonld  know  the  net 
Talne  of  tbm  eatate.  It  waa  mntualty  anp- 
poaed  bj  th»  partlea  and  by  Reuben  Clark 
that  defendant*fl  Intereat  In  the  land  waa  an 
undivided  (me-half  of  it,  and  tiiat  the  otlier 
undivided  one-half  waa  the  Intereat  of  com- 
plainanta.  Of  h!a  demand,  Mr.  Clark,  relat- 
ing what  took  place  at  one  meeting,  teatlfled : 
"I  told  them  they  knew  more  about  tbe  in- 
debtedneaa  tban  I  did,  aa  I  had  no  baaia  to 
figure  from.  She  waa  the  widow  of  Mr. 
Smith,  and  knew  more  about  his  bnslnesB 
than  I  did,  and,  being  administratrix:  of  the 
estate,  she  knew  more  about  matters  Iban  I 
did.  I  thought  she  might  hare  an  Idea  of  all 
the  claims  which  might  be  presented  against 
the  estate.  I  don't  know  as  to  whether  she 
knew  what  claim  I  bad  or  not  I  didn't  say 
anything  about  it  that  night  It  would  be 
optional  with  me  whether  I  wanted  to  pre- 
sent It  against  the  estate.  I  always  calcu- 
lated I  liad  a  flrst-class  claim,  if  I  wanted 
to  present  it  At  that  time  I  was  not  cer- 
tain about  presenting  it  I  had  never  at 
that  time  figured  up  the  amount  of  my  claim, 
and  I  hadn't  said  anythloc  to  the  lieirB  about 
It  except  my  wife." 

It  is  suggested  by  counsel  for  complalnanta 
that  "at  tbat  time  there  was  nothing  certain 
about  his  presenting  It  and  no  evidence  that 
at  such  time  the  poeslbUlty  of  his  filing  any 
claim  had  ever  occurred  to  him" ;  that  be 
did  not  file  It  until  after  defendant  had 
repudiated  the  contract,  and  after  the  bill 
in  this  case  was  filed.  To  my  mind,  this 
does  not  answer  the  objection.  The  widow 
was  confronted  with  the  proposition  of  buy- 
ing the  Interest  of  three  heirs.  She  had 
offered  tta«n  $200  each.  Reuben  Clark,  for 
the  heira.  had  declined  to  accept  this 
amount  and  waa  asking  $300  for  each.  The 
coat  of  a  tombstone,  wUch  all  agreed  it  was 
proper  to  buy,  the  amount  of  the  debts, 
everytlilng  which  entered  into  the  value  of 
the  tntereata  proposed  to  be  bought  and  aold, 
were  gone  over.  Bxclndlng  a  claim  preaent- 
ed  by  and  allowed  tbe  father  of  defendant 
tiie  conmlaaionera  on  claims  have  allowed 
claims  to  tbe  amount  of  $68a26.  There  la 
the  mortgage,  $165 ;  other  outstanding  debta, 
$50  to  $76,  $60;  tombstone  at  price  agreed 
to  be  proper,  $S00 ;  amount  to  be  paid  com- 
plainants, aa  per  terms  of  the  contract,  $225 
•each,  $67B— «  total  of  $1,806^  The  per- 
sonal eatete  la  by  atatnte  the  property  of  tbe 
widow.  The  rapensea  of  adminlBtratI<m  are 
estimated  at  $100.  The  balance  of  the  es- 
tate, iiien,  would  be  from  $400  to  $500. 
These  flgnrea  are  produced  to  show  of  what 
Importanee  it  .waa  tbat  defendant  abonld 
know  that  Banben  Clark  had  a  demand  of 
•v6»l  agalnat.Qie.fwtatak 


Bnongh  haa  been  said,  also,  to  explain  tbe 
force  of  the  third  contention  made  for  de- 
fendant Mwe  Inadeanacy  of  cmaMeratJon, 
not  accompanied  by  otbw  elementa  of  bad 
faith,  la  not  a  sufficient  ground  for  rcada- 
slon  of  a  contract  or  for  refaalng  tpeeSOc 
performance  of  it  unless  so  exceealve  aa  to 
furnish  aatlafactory  evidence  of  fntod. 
Fraud  ia  always  a  auffldoit  ground  for  re- 
fnalng  specific  enforcement  and  inadequacy 
of  consideration  may  be,  with  oth»  facts 
and  circnmatancea,  convincing  evidence  of 
fraud. 

2.  It  Is  contended  that  defendant  .was  and 
ia  entitled  to  a  homestead,  and  that  this 
right  was  unknown  to  her  at  the  time  abe 
executed  the  contract  Tbe  answer  of  de- 
fendant does  not  advance  this  claim,  and  it 
ia  said  by  counsel  for  complainant  that  It 
is  asserted  for  the  first  time  In  this  court  It 
is  argued,  also,  that  at  most  It  is  a  mistake 
of  law,  which  cannot  be  relieved  against 
It  may  well  be  doubted  If  want  of  knowl- 
edge that  she  owned  a  larger  estate  in  tbe 
land  tban  she  supposed  she  did,  and  was 
therefore  buying  a  less  valuaMe  estate  than 
all  parties  understood  was  being  conveyed, 
can  be  called  a  mistake  of  law  within  tbe 
proper  meaning  of  tliat  term.  In  tbe  view 
we  take  of  the  case,  It  is  not  necessary  to 
discuss  the  proposition.  While  there  are 
many  matters  set  up  in  the  answer  concern- 
ing the  designs  and  fraudulent  conduct  of 
complainants  and  their  agent  which  are  not 
proven,  the  fact  remains,  as  has  been  point- 
ed out  that  tbe  agent  of  complainants  con- 
cealed from  defendant  a  matter  of  vital  Im- 
portance In  the  transaction  between  them, 
the  effect  of  which  will  be.  If  specific  per- 
formance Is  decreed,  to  diminish  materially 
the  sum  she  had  the  right  to  expect  would 
remain  to  her  as  widow.  The  amount  of 
the  difference  Is  not  large.  Neither  waa  the 
entire  transaction  a  large  one.  Tb9  partlaa 
were  not  when  the  contract  waa  made^  on 
equal  terms  as  to  knowledge^  Bveiy  unfair 
contract  is  In  some  measure  unconscion- 
able and  hard.  Courts  withhold  the  pecul- 
iar relief  asked  for  here,  aa  well  where  the 
hardship  appears  from  external  tacta, 
events,  or  circumstances  as  when  It  appears 
from  the  provisions  of  the  contract  itaelf, 
and  leave  complainants  to  their  legal  reme- 
dy. 

It  ia  perliapa  pnpet  to  notice  tliat  if  tbe 
decree  ahould  be  modified  to  tbe  estent  coun- 
sel concede  tbat  it  muat  be,  and,  aa  ao  modi- 
fled,  affirmed,  complalnanta  would  have  for 
their  land  an  order  that  detuidant  pay  tbem 
the  agreed  purchase  price,  and,  if  she  did 
not;  that  tb^  sell  tbe  vwy  land  tb^  bad 
conveyed  to  ber,  in  tbe  manner  of  execution 
aalea,  to  pay  tbonaelvei. 

^e  decree  la  reveraed,  and  a  deoee  win 
ba  entered  diamiialng  the  bill  of  oomplalnt 
with  coats  of  both  courts  to  defendant 
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PERKINS  WINDMILL  00.  t.  EELLT  et  at. 
(Sapreme  Gonrt  of  MkfaigaD.   Sept.  28,  1905.) 

1.  Saxu— AonoH  TOB  PuoB— QcuTioir  n>R 
Just. 

In  an  action  for  the  price  of  gooda  sold, 
oridence  considered,  and  held,  that  the  qneatioa 
of  trand  of  plaintiff  in  making  the  sale  should 
have  been  aubmitted  to  the  jury. 

2.  Saub— BirusAi.  or  Pubcbaskb  to  AjCCEPT 
—Orm  TO  RETUBif. 

If  the  artldes  dellverM  were  not  those  or- 
dered by  the  pnrchaaer,  and  the  seller  was 
notified  thereof,  and  was  in  substance  also  noti- 
fied that  the  purchaser  refused  to  accept,  and 
the  seller  had  the  opportonity  to  repossess  the 
artielea,  there  can  be  no  recovery  of  the  iffice, 
although  the  purchaser  did  not  offer  to  return 
the  articles. 

Hrror  to  Oircnlt  Court,  Wexford  Gonnt?; 
Clyde  O.  Oblttenden,  Jodge. 

Action  by  the  Perkins  Windmill  Company 
against  Thomas  Kelly  and  another  for  the 
price  of  goods  sold.  From  a  Judgment  for 
plalntllt,  defendants  bring  error.  Reveraed. 

PlalntlfC  brooi^t  nit  In  flw  near&eofn 
eonrt  of  the  dty  <tt  Cadillac,  a  oonrt  which 
has  the  Jnriadiction  of  a  ^stlce  court  ThB 
parttea  appeared,  filed  pleadings,  and  tbe 
cue  -waa  adjourned.  Upon  the  adjourned 
day  the  deCmdanta  did  not  appear,  and  Judg- 
ment waa  rendered  agalnat  them.  They 
tboi  appealed  to  the  circuit  court  The  dec- 
laration la  npon  the  (jHumon  coonta  for 
gooda  mM  and  dellreced,  baaed  ttpon  two 
written  ordera  given  by  defendanta  to  the 
plalntlfl,  each  of  which  la  fOT  a  windmlD. 
Detteidants  gave  notice  with  tbdr  plea  that 
the  ocdera  declared  npon  woe  obtained  from 
them  by  fraud,  deceit  and  falae  r^ueaenta- 
tlons;  ttut  aald  radera  wore  baaed  upon  two 
other  orders  for  tbe  Identical  wlndmOla 
whidi  plalntUC  dalma  to  have  sold  to  two 
farmera  IMng  In  tbe  Tldnlty;  that  as  an  In- 
ducemeait  to  make  the  orders  sued  upon  the 
plalntur  eiblblted  to  the  defendanta  the 
other  ordera;  that  plaintiff  offered  to  aeU  to 
aald  defendanta  theae  windmills  at  a  great* 
ly  reduced  price;  that  d^endanta  agreed  to 
take  and  pay  for  the  same  as  soon  aa  they 
were  scented  by  tbe  porchasers;  that  said 
orders  upon  which  aolt  was  brought  were 
algned  as  evidence  of  said  transaction,  and 
for  no  other  purpose;  that  said  pnrohaaos 
reused  to  pay,  aetttng  np  that  their  ordera 
were  also  obtained  by  f^nd  and  deceit; 
that  each  had  contracted  for  a  Perklna 
windmill,  while  the  contract  called  for  what 
la  known  aa  an  *^mperor  wlndmin."  The 
plea  further  aet  np  that  tbe  machinery  waa 
of  an  Interior  quality,  and  not  aa  represented. 

Upon  the  trial  plaintiff  Introduced  ita 
agent  who  teatlfled  to  the  sale  of  the  wlud- 
milla  to  the  defendants,  produced  the  two 
orders,  and  proved  sblpmeot  and  delivery 
to  defoidanti,  and  rested.  The  defendants 
liken  gave  teatlmony  tending  to  show  that 
plaintiff  agent  aSked  them  If  fliey  were  in 
the  maAet  for  wlndmlDa,  to  which  they 
replied   they   were  not;  that   "he  [said 


agent]  then  said  that  he  represented  the  Per- 
kins Windmill  Cfflspany,  and  that  he  would 
like  to  get  the  mUla  started  around  here,  and 
aaked  If  I  knew  of  any  prospects;  that,  If 
I  did,  be  would  get  out  and  get  them  for  me, 
and  maybe  In  ttiis  way  he  could  get  a  start 
here."  Defendant  Mather  then  took  him  to 
one  Forbes,  whose  order  waa  obtained.  De- 
fendant Mather  testified  tiiat  "there  vraa  a 
price  fixed  between  na  at  which  I  waa  to 
purchaae  this  mill  before  we  went  out  in  tbe 
morning**;  that  aftw  tbeae  ordera  were  ob- 
tained from  the  farmers,  which  were  taken 
in  the  name  of  the  pblniue,  the  orders  sued 
on  were  given.  On  the  same  day,  but 
whether  before  or  after  taking  the  orders 
does  not  appear,  and  It  la  Immaterial,  plain- 
tiff and  defendanta  mtered  Into  a  contract 
by  which  the  defendanta  agreed  to  do  all 
businees  pertaining  to  the  sale  of  goods  ship- 
ped undw  the  agreement  to  pay  freight, 
etc.,  to  properly  erect  and  put  In  operation 
Qie  mills  when  sold,  and  to  aettle  for  tbe 
same  immediately  after  being  put  In  opera- 
tion. It  also  provided  that  all  gooda  aold 
prevlons  to  tbe  date  of  the  contract  must  be 
settled  for  under  it  The  two  farmers  testi- 
fied that  In  tbelr  convosatlon  they  contract* 
ed  f or  a  Perkins  vrlndmlU,  and  not  an  B)m- 
peror;  tbat  they  auppoaed  the  written  ordera 
were  for  a  Peridna  mill;  that  when  they  were 
delivered  by  the  plaintiff,  and  ttiey  saw  they 
were  what  la  known  as  the  Emperor,  they 
refused  to  receive  them.  One  windmill  was 
put  up,  but  failed  to  work  satisfactcwily. 
The  other  was  never  put  up.  Tlie  defend- 
ants did  not  offer  to  return  tbe  mills.  There 
was  some  evidence  that  the  agent  acknowl- 
edged that  he  aent  the  wrong  mill,  but  be 
thought  tbe  Bmperor  waa  Juat  aa  good.  Tbe 
court  directed  a  vwdlct  for  tbe  plaintiff, 
holding  that  tbore  waa  no  fraud  In  the  In- 
ceptiou  and  making  of  the  contract  upM 
which  the  suit  la  based,  eliminated  the  qnee- 
tlon  of  ^ud  between  tbe  plaintiff  through 
bis  agent  and  the  farmers  to  whom  the  two 
mUls  were  sold,  and  left  to  the  Jury  the  quea* 
tioD  of  damages  for  the  one  defective  mill,  for 
which  an  allowance  was  evidently  made,  aa 
the  Jtiry  rendered  a  verdict  for  $70. 

Ai^ed  before  MOOBB,  a  J.,  and  CAB- 
PENTBR,  GRANT,  MONTOOMBRT.  and 
OSTRANDBB,  JJ. 

Sawyer  ft  Blab^p.  for  appellanta.  Fred 
S.  lAmb,  tw  appcAIee. 

GRANT.  J.  (after  atatlng  the  facta).  We 
think  tl»  court  wred.  The' contracts  with 
the  farmera  were  made  by  the  plaintiff.  The 
farmera  were  undw  no  obligatl<m  to  take 
the  ndlla,  unless  tbey  wcro  such  as  th^  had 
ordered  and  contracted  for.  Tbe  contracts 
wjth  tbe  farmers  wtm  at  leaat  a  part  of  tbe 
consideration  for  tbe  contract  between  plaln- 
tlfl and  defendanta.  Tbe  defendants  wwe  to 
deliver  the  windmlUa  to  the  farmera  and  to 
put  them  upw  They  pvformed  that  part  of 
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the  contract  by  delivering  them.  Under  the 
evidence  of  the  defendants  the  farmers 
promptly  refused  to  accept  tbeni,  because 
they  were  not  what  they  had  contracted  for. 
If  this  were  the  fact,  the  farmers  were  under 
no  obllgatloa  to  accept  them;  neith^  were 
the  defendants.  The  question  of  fraud 
£houM  have  been  submitted  to  tbe  Jury  un- 
der the  proper  Instructions.  If  It  be  the  fact 
that  the  mills  were  not  those  ordered  by  the 
farmers,  and  the  plaintiff  was  notifled  thoe- 
of,  and  was  in  substance  also  notified  that 
the  farmers  refused  to  accept  them,  and  the 
plaintiff  had  tbe  opportunity  to  repossess  It- 
self of  them,  the  plaintiff  could  not  recova-. 
Judgment  reversed,  and  new  trial  ordeied. 


POWBB  T.  COMMON  GOUNOIL  OF  YIL- 

LAOE  OF  LITCHFIBU). 
(Supreme  Court  of  Michigan.   Sept.  20,  1005.) 

1.  INTOXICATIRQ  LiQUOBB— LlQUOB  DbaLBBS' 
BOR  DS — SUBETIES— NnUBKB. 

Comp.  Laws,  §  5386,  reqalriag  as  a  con- 
dition precedent  to  the  right  to  retail  liquor 
the  execution  of  a  bond,  the  aufficiency  of  which 
shall  Ik  determined  by  the  municipal  authori- 
ties^  "with  two  or  more  •  •  *  Bureties," 
does  not  authorize  a  muDlclpality  to  require 
more  than  two  sufficient  sureties,  but  confers 
the  privilege  on  tbe  principal  of  presenting  a 
liond  with  two  or  more  sureties,  and  the  au- 
thority of  the  mnnlcipality  ia  limited  to  a  de- 
termination of  the  sufficiency  of  bonds  tendered 
in  compliance  with  the  law. 

2.  S^in  —  RxjEonoH  ov  LiQiroB  Deaxa's 
Bond— SuFnciBNCT. 

Where  the  common  council  of  a  village, 
after  adopting  a  resolution  requiring  four  sure- 
ties on  liquor  dealers'  bonds,  becaose  of  Its  be- 
lief ttiat  four  sureties  would  operate  as  a 
restraint  in  conducting  the  business,  rejected  a 
bond  in  proper  form  with  two  sureties,  it  was 
shown  that  the  council  bad  not  attempted  to 
determine,  as  expressly  required  by  Comp. 
Laws,  {  5886,  Oie  sufficiency  of  the  bond. 

3.  Mandamus — LKiuoB  Dbalcb's  Bond — Com- 
FEI.UNO  Acceptance. 

In  mandamus  to  compel  the  common  coun- 
cil of  a  village  to  accept  a  liquor  dealer's  bond 
with  two  sureties,  a  finding  fhat  It  acted  in  good 
faith  In  determining  that  the  l>ond  did  not  com- 
ply with  a  resolution  of  the  council  requiring 
four  sureties  was  Immaterial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2d, 
Cent  Dig.  Intoxicating  Liquors,  i  88.] 

Certiorari  to  Clrcnlt  Court,  Branch  County ; 
Guy  M.  Gtaeato',  Judge. 

Mandamus  by  John  J,  Power  against  the 
common  council  of  tbe  Tillage  of  Litcbfleld 
to  compel  the  acceptance  of  a  bond  required 
as  a  condition  precedent  to  carrying  on  tbe 
Itatior  business.  Thore  was  a  Jndgmait  deny- 
ing the  writ,  and  relator  brings  certlorurL 

Argued  before  GRANT,  6LAIB,  MONT- 
OOMERT,  OSTRANDBR.  and  HOOKBR,  JJ. 

Shirley  Badley  and  William  H.  Lockerby. 
for  appellant  Frankhauaw  &  Cornell,  for 
appellee^ 


OSTRANDBR,  J.  Relator,  desiring  to  op- 
erate a  bar  or  saloon  In  connection  with 
his  hotel,  presented  a  bond  to  the  common 
council  of  tbe  village.  In  proper  form,  wltb 
two  sureties.  The  bond  was  rejected.  There- 
upon he  applied  to  the  circuit  court  for  tbe 
county  of  Branch  for  the  writ  of  mandamus 
to  compel  the  acc^tance  of  the  bond.  The 
court  denied  the  writ,  and  his  action  la 
brought  here  by  writ  of  certiorari  for  review. 

By  unanimous  vote^  the  common  council  of 
tbe  village  had  required  saloon  bonds  to  be 
In  the  sum  of  $6,000.  with  four  sureties. 
The  answer  of  the  common  council  avers 
its  good  faith  In  the  premises,  and  that 
"the  purpose  of  requiring  four  sureties  was 
that  the  best  possible  results  might  be  re- 
alised in  said  village  in  connection  with  the 
operation  of  a  proposed  saloon;  that  it  was 
conceived  by  said  common  council  that  four 
responsible  dtlz&is  of  said  village  as  sure' 
ties  on  said  liquor  bond  would  opa-ate  as  a 
wholesome  salutary  restraint  against  the 
well-known  Tldoue  tendencies  of  such  pla- 
ces." Tb»  only  question  preeoited  la  wlietta- 
er  the  common  council  had  authority  to  re- 
quire more  than  two  sureties  upon  tbe  bond. 

The  statute  (Oomp.  Laws,  |  5386)  requires 
aa  a  condldMi  precedent  to  the  right  to  cany 
on  tbe  retail  liquor  business  the  execution 
and  dellTCTy  to  the  county  treunir»  of  a 
bond,  "the  snffidemT'  of  wldch  shall  be  de- 
termined by  tlw  township  board  of  the  town- 
ship,  or  tbe  board  of  trastees,  the  cooncU 
or  common  coundl  of  the  village  or  dty  in 
which  Budi  buBlDess  Is  j^roposed  to  be  car^ 
ried  on,  to  the  people  of  tiie  state  of  Mich- 
igan, in  the  sum  (tf  not  lees  dian  three  tlioa- 
sand  nor  more  than  six  thousand  dollars* 
with  two  or  more  sufficient  sureties,  who 
shall  be  male  residents  and  tteeht^ders  of 
tbe  township,  village  or  city  In  which  such 
business  Is  proposed  to  be  carried  en,"  etc., 
and  sets  out  tbe  form  of  tbe  bond. 

It  Is  contended  that,  because  the  statute 
calls  for  two  or  more  bondsmen.  It  Is  within 
the  power  of  the  common  council  to  require 
more  than  two.  We  disagree  with  this  con- 
tention. If  tbe  council  has  the  power  to 
require  four  sureties,  It  may  require  eight 
or  ten,  or  more.  The  statute  Is  In  form  a 
general  law,  and  should  not  receive  a  con- 
structlon  which  will  make  Its  operation  vari- 
able. There  must  be  at  least  two  sureties, 
and  we  think  that  no  more  than  two  who 
are  able  to  answer  the  statute  conditions 
can  be  required.  It  Is  well  known,  however, 
that  sureties  upon  official  and  other  bonds 
sometimes  prescribe  as  a  condition  for  be- 
coming sureties  that  either  certain  particu- 
lar persons  or  a  certain  nxmiber  of  persona 
join  in  assuming  the  responsibility  and  lla- 
bitlty  imposed  by  the  bond.  It  Is  tbe  priv- 
ilege of  the  principal  In  tbe  bond  required 
by  this  statute  to  present  a  bond  having 
more  than  two  suretieB,  so  long  as  tech  of 
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them  IB  able  to  answer  the  statute  require- 
ments.  Wbat  Is  left  to  tbe  munldiml  aa- 
thorlty  is  the  snfflcleucy  of  the  bond  tendered 
In  compliance  with  the  senera)  law. 

The  opinion  of  the  common  council  that 
tbe  larger  the  number  of  bondsmen  who  are 
responsible  the  less  likely  would  vlolatlous 
of  the  law  occur  Is  nndonbtedly  a  sound  one, 
which  experience  would  approre.  But  there 
iB  Involred  In  it  more  than  the  duty  of  de- 
termining the  statute  sufficiency  of  the  par- 
ticular bond.  The  declared  purpose  of  the 
common  council  for  requiring  four  sureties 
affirmatlTely  establlshei  the  fftct  that  it  has 
not  attempted  to  determine,  as  the  law  re- 
quires it  to  do,  the  snfltetenc?  of  the  bond 
tendered. 

Tba  finding  tiiat  tbe  council  acted  In  good 
ftilth  In  determining  whether  relatw  bad 
complied  with  tbe  standard  used  Is  Imma- 
teriaL  If  tbe  bond  is  found  to  be  otJierwlea 
BnfBdent  It  should  be  approved. 

The  Judgment  Is  reversed. 


MOORE,  BanklDS  Com'r,  t.  ttONOYAN, 
Circnlt  Judge. 
(Snpreme  Court  of  Michigan.   Sept.  20,  1905.) 

Banks— RECEivEBS—REQuiamsHT  fob  De- 
posit OF  MONKT  WITH  STATE  TSEABCKEB. 
Comp.  Laws,  |  6144,  which  require*  re- 
ceivers of  state  banks  to  pay  over  all  money  col- 
lected or  received  by  them  to  the  State  Treas- 
urer, is  not  ambigooun,  and  it  is  tbe  duty  of  a 
court  to  see  that  Its  receiver  complies  with  aucb 
requirement. 

Handamns  by  Oeorge  W.  Moore,  commls- 
Moner  of  banking,  against  Joseph  W.  Dono- 
van. Wayne  clrcoit  Judge.   Writ  awarded. 

Argued  before  MOOEE,  0.  J.,  and  HOOK- 
ER, CABPBNTBB,  McALVAT,  and  GRANT, 
JJ. 

John  Bl.  Bird,  Atty.  Oen.  (Roger  Irving 
Wykes,  of  counsel),  for  relator.  Henry  M. 
Campbell  and  Frederick  W.  Whiting,  for 
respondent 

HOOKER,  J.  Comp.  Laws,  S  6144,  re- 
quires that  receivers  of  state  banks  "pay 
over  all  money  (so)  collected  or  received  by 
them  ta  the  State  Treasurer,  etc"  The  Un- 
ion Trust  Company,  acting  as  receiver  of 
the  City  Savings  Bank  of  Detroit,  has  not 
comi^ied  with  this  statute,  and  tbe  respond- 
ent, before  whom  the  proceedings  are  pend- 
ing, has  refused  to  order  compliance,  and 
an  application  is  made  to  this  court  to  com- 
pel such  action.  We  see  no  ambiguity  or 
uncertainty  In  the  language  of  the  statute. 
With  the  question  of  tbe  wisdom  of  such 
legislation  we  have  nothing  to  do.  Real  or 
imaginary  Inconvenience  to  parties  has  no 
effect  upon  tbe  question. 

The  writ  will  Issue,  requiring  the  court 
to  order  the  payment  of  all  money  collected 
or  received  by  the  receiver  to  the  State 
Treasurer  forthwith. 


LINOLB  V.  DALZBLU 
(Supreme  Court  tst  Hidilgan.  Sept  20.  1905.) 

SaU  —  BVIDKICCE  TO    ESTABUSH  —  BUX  OF 

Sau  bt  Coefobatioh. 

Where  record  proof  that  a  bill  of  sale  exe- 
cuted by  a  corporation  was  aathorized  was  of- 
fered, and  excluded  on  objection,  it  was  suf- 
ficiently proved  by  proof  of  its  dae  execution  to 
be  admiBsible  in  evidence,  and,  together  with 
proof  of  payment  of  the  consideration  for  the 
property  and  Its  delivery  by  those  having  tbe 
management  of  the  corporation's  affairs,  estab- 
lishes the  pnrdiaaer'a  title  prima  fade. 

Error  to  Circuit  Court  Leelanau  County ; 
Frederldi  W.  Mayne,  Judge. 

Action  by  Jennie  M.  O.  Llngle  against 
Jotm  Dalsell.  From  a  verdict  and  Judgment 
in  favor  of  defendant  plalntUT  brings  error. 
Reversed. 

Argued  before  McALTAT,  BLAIR,  MONT- 
QOHERT,  08TBAia>mR,  and  HOOKBB, 
JJ. 

Dwight  D.  Boot  tat  anwllant  Farm  O. 
OUbert  for  appellee. 

HOOKBB,  J.  Tbe  plaintiff  brought  re- 
plevin for  certain  household  goods,  whldi 
the  defendant  had  seized  for  taxes  upon  the 
real  estate  of  tbe  Traverse  Beach  ResMt 
Association,  upon  tbe  assumption  that  Uie 
property  taken  belonged  to  such  association. 
It  is  conceded  that  tbe  only  question  In  the 
case  was  whether  plaintiff  was  the  owner 
of  the  goods,  and  this  question  was  left  to 
the  Jury.  A  verdict  was  found  for  tbe  de- 
fendant and  the  plaintiff  has  appealed. 

It  is  Uie  contention  of  the  plaintiff's  coun- 
sel ttiat  the  undisputed  proof  shows  her 
ownership;  while  defendants  counsel  say 
that  there  was  proof  to  the  contrary,  and* 
furthermore,  that  plalntUTa  proof  failed  to 
establish  such  ownersh^  It  Is  further  stat- 
ed that  the  record  does  not  embody  a  Judg- 
ment end  tlierefore  there  Is  nothing  which 
this  court  can  review  upon  error.  An  ex- 
amination of  tbe  return  shows  a  Judgment 
entry,  and  reference  is  made  to  a  Judgment 
in  the  bill  of  exceptions  as  tainted. 

A  depoMtlon  of  tbe  plaintiff  contains  the 
statement  that  she  had  been  the  owner  of 
the  property  dnce  March,  1800,  and  bad  pos- 
session and  control  of  it  since,  and  paid  tax- 
es c^on  it  and  received  ccunpensatlon  for 
Its  use  from  the  Traverse  Beach  Association, 
from  whom  she  purchased  it  for  a  substan- 
tial coiudderation.  Another  detfoslUon  of 
plaintiff's  husband  contains  the  statement 
that  tbe  property  was  mortgaged  1^  tbe  as- 
sociation to  E.  P.  Bacon  tar  a  loan  of  $1,- 
229.43,  and,  tlie  note  given  not  being  paid,  he 
started  to  foreclose  the  mortgage,  when  tbe 
board  ordered  a  sale  of  the  furniture  to  tbe 
plaintiff,  who  agreed  to  and  did  pay  the  note 
In  consideration  thramf,  taking  a  bill  of  sale 
therefor.  The  bill  of  sale  was  offered  and 
admitted  over  defendant's  objection  that  req- 
uisite proof  of  execution  was  not  made; 
the  (ffiglnal  bill  not  being  attadied  to  the 
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depositloa.  niere  wu  tesUmoiv  by  Rath- 
born  proTing  the  execution  and  the  seal,  and 
we  tbink  this  waa  sufficient  to  antborlae  Ita 
adminfcnL 

It  la  claimed  that  thwe  ahonld  hare  been 
record  proof  that  the  bill  of  sale  waa  author- 
ized. Sncb  proof  waa  offered  and  ^eluded. 
The  case  atanda.  therefore,  as  thongh  there 
were  no  «uch  record.  The  bill  of  aala  waa 
snffldentlr  proved,  and  also  the  oonsldera- 
tioD  paid  and  the  dellrery  of  the  property 
by  those  bavins  the  management  of  the  asso- 
ciation's affairs.  This  was  sufficient  We 
are  of  the  opinion  that  there  was  a  prima 
fade  case  of  ownnrship,  and  that  the  defend- 
ant offered  no  proof  to  the  contrary.  Sever- 
al witnesses  were  allowed  to  testify  that  they 
never  heard  that  plaintiff  owned  the  proper- 
ty, or  of  any  bill  of  sale  of  the  prt^rty. 
This  was  negative  testimony,  and  not  admis- 
sible. The  fact  that  it  was  used  In  the  hotel 
was  not  Inconsistent  with  plaintiff's  owner- 
ship or  her  claim.  The  court  should  have 
directed  a  verdict  for  the  plaintiff. 

The  judgment  la  leveraed,  and  a  nnr  trial 
ordered. 


GOLLAT  et  al.  T.  IVBS. 

(Bopffsme  Oonrt  of  Miehlsan.  Sept  28,  1905.) 

Appeal— D  isuissai.— RziNSTATBinENT. 

Under  Pub.  Acta  1906,  No.  IS,  amending 
Comp.  Laws,  i  552,  so  as  to  provide  that,  when 
an  appeal  la  dismissed  for  nonpayment  of  the 
register's  fee,  the  Supreme  Court  may  reinstate 
It  if  appellant  shall  make  it  appear  that  justice 
requires  a  revision  of  the  case,  an  appeal  will 
not  be  reinstated  where  an  examination  of  the 
record  satisfies  the  Supreme  Court  that  Justice 
does  not  require  audi  revision  on  the  ments. 

Action  by  Julius  CoUat  and  others  against 
Blarietta  Ivea.  From  a  judgment  for  de- 
fendant, plaintiffa  appealed,  and  the  appeal 
was  dismissed.  Appellants  petltlMi  for  re- 
instatement  Petition  denied. 

Argued  before  MOORE,  G.  J.,  and  OAR- 
PBNTBB,  McALTAY.  ORANT,  and  BLAIR. 
JJ. 

McKnight  St  McAllister,  for  petltlonen. 
Ward  4  Brown,  for  reapondent 

MOORE,  0.  J.  nils  is  an  application  for 
an  order  to  compel  the  clerk  of  the  Kent  coun- 
ty circuit  court  to  make  a  return  to  an  ap- 
peal, where  the  ^  fee  was  not  paid  within 
30  days  after  the  settlement  of  the  case.  It 
is  claimed  the  order  may  be  made  under  the 
provisions  of  Act  No,  15  of  the  Public  Acts 
of  1905,  which  amended  section  552,  Comp. 
Laws,  by  adding  the  following  proviso :  "Pro- 
vided, however,  that  when  any  euch  appeal 
shall,  either  before  or  after  the  passage  of 
this  act  have  been  dismissed  for  non-pay- 
ment of  said  register's  fee  within  said  pe- 
riod of  tliir^  days,  if  the  appellant  shall  by 
petition  and  onnpetent  pnot  make  It  appear 


to  the  Supreme  Court  that  said  fee  ban  since 
been  paid  and  that  justice  requires  a  rerlauni 
of  the  case  upon  the  merits,  said  court  may 
reinstate  anch  a^teal  upon  sndi  terms  at 
may  be  juat;  but  such  reinstatement  shall 
not  be  allowed  without  due  notice  to  tbe 
party  adversely  Interested  and  glvlne  him 
an  <^>portunlty  to  be  heard,  nor  unless  the 
petition  therefor  shall  be  filed  witliln  one 
year  after  such  dismissal. "  Three  objections 
are  made  by  the  defendant  to  the  granting 
of  the  order:  First,  that  tbe  failure  to  pay 
the  fee  ia  not  excused;  second,  that  the  case 
at  bar  does  not  come  within  the  proTisions 
of  Act  No.  IS;  third,  that  Justice  does  not 
require  a  revision  of  the  case  upon  the  merits 
We  think  It  necessary  to  consider  only  tbe 
third  objection.  An  examination  of  the  rec- 
ord satisfies  us  that  justice  does  not  require 
a  revision  of  the  case  upon  tbe  merits. 
The  application  for  tbe  ordw  Is  denied. 


PROWELL  T.  NEUENDORF  et  aL 
(Supreme  Court  of  Mldilgan.  Sept.  10,  1005.) 

JUDOUXNT  NOir  OBaiAKTI  YsaEDICTO. 

A  verdict  for  one  partr  may  not  be  act 
aside,  and  judgment  entmd  for  the  other  party, 

wlthont  a  new  trial. 

[Ed.  Note. — For  cases  In  point  sec  wd.  80; 
Cent  Dig.  Judgment.  SS  S67-875.] 

Error  to  Circuit  Court  Wayne  Oonnty: 
Joseph  W.  Donovan,  Judge. 

Action  Ottlelge  Prowell  against  Charles 
Neuendorf  and  another.  Judgment  for  de- 
foidanta.   Plaintiff  brings  error.  Revised. 

Argued  bef(»«  MOORE,  a  J.,  and  CAR- 
PENTER, ORANT,  HONTOOMERT,  and 
OSTRANDER,  JJ. 

Wesley  L.  Nutten  and  BC  B.  Breitenbacfa, 
for  appellant  William  a  Oottman.  tar  ap- 
pellees. 

MONTOO&IERT,  J.  Tbe  plaintiff  brought 
an  action  of  ejectment  to  recover  a  strip  of 
land  claimed  by  her  to  be  a  portiMi  of  a  lot 
admittedly  owned  and  occupied  by  her.  De- 
fendant claimed  that  a  line  had  be«i  estab- 
lished between  plaintiff's  propoty  and  theirs 
by  agreement  and  acquiescence.  The  cir- 
cuit judge  submitted  this  question  of  fact  to 
the  jury,  who  found  for  tbe  plaintiff.  Later, 
on  a  motion  for  a  new  trial,  the  circuit  judge 
set  aside  the  verdict  for  plaintiff,  and  with- 
out any  new  trial  directed  a  verdict  for  de- 
fendants and  entered  judgment  thereon.  Tbis 
practice  was  without  precedent  and  unau- 
thorized. •  There  was  no  vardict  upon  wbldi 
to  base  the  judgment  See  Central  Savings 
Bank  V.  O'Connor,  132  Mich.  581,  M  N.  W. 
11,  102  Am.  St  Rep.  433;  Plunkett  t.  By.  Oo. 
(Mich.)  103  N.  W.  620. 

The  judgment  will  be  set  aside,  and  i 
new  trial  ordered.  Plaintiff  will  recover 
I  costs  of  tbla  court 
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HOOPDR,  PnM.  Attj^.T.  BATDORFF,  Jutlca 
of  tb«  Peace. 

<Saprein«  Coart  of  Michigan.   8«pt  20,  1905.) 

Phtsioiahb— RsouuTiif a  Puonoi  or  Hxdi- 

OINB. 

On*  practicliw  medidiM  tn  vlolatioD  of 
Pub.  Acta  1899.  p.  870.  No.  287,  prOTiding  that 
all  persons  prarodnc  medicine  and  all  who 
shall  wish  to  begin  the  tame  shall  make  a»' 

filication  for  a  certificate,  la  required  to  applj 
or  a  certificate  under  the  amendatory  act 
(Pnb.  Acta  1903,  p.  270,  No.  191),  providing 
that  all  persons  "who  wish  to  begin  the  practice 
of  medidne"  shall  awly  to  the  board  iii  regift- 
tration  for  a  certificata  of  reglatratlon. 

Certiorari  to  drcnlt  CJonrt,  Calhotm  CJonn- 
tji  Joel  O.  Bopklna,  Judges. 

MaDdwDnoB  bj  Joseph  L.  Holder,  proeecnt- 
iDg  attorner  of  Oalboim  couiit7>  egaiiist 
Howard  H.  Batdorff,  Justice  of  the  peace, 
to  compel  respcmdent  to  iBsne  a  warrant 
Judgment  for  respondent,  and  relator  brings 
cntlorarL  Berersed. 

Argned  before  MOORB,  a  J.,  and  CABr 
PBNTISR.  HCALVAT,  OBAMT,  and  HOOK- 
BB.  JJ. 

Jose^  Lb  Hocqper.  In  pro.  per.  W.  8.  Pow- 
ers^ for  raepondoit 

HOOKBR,  J.  OrlBWold  had  been  practi- 
cing medicine  prior  to  September,  1903,  In 
violation  of  law  (Pub.  Acts  1889,  869,  N& 
237),  not  harlng  been  registered  as  thereby 
required.  In  S^tember,  1903.  Act  191  of  that 
year  took  effect  (Pnb.  Act  1903,  p.  270,  No. 
191).  being  amendatory  to  the  act  first  cited. 
Orlswold  baa  since  continued  to  practice 
medicine  without  any  ^ort  to  comply  with 
such  laws.  On  January  28,  1006.  relator 
presented  a  sworn  complaint  to  the  respond- 
ent, requesting  him  to  file  the  same  and  to 
Issue  a  warrant  for  said  Grlswold,  under  the 
proTisIons  of  said  act  This  was  refused,  and 
relator  applied  to  the  dronit  court  for  a  man- 
damns  to  compel  it 

The  return  of  the  Justice  shows  that  Grls- 
wold had  practiced  In  Battle  Creek  continu- 
ously from  and  after  December.  1902,  and 
that  be  was  not  registered  under  any  law  of 
the  state  prior  to  Act  No.  237,  p.  870,  of  the 
Public  Acts  of  1899,  although  said  act  pro- 
vided that  "on  and  after  the  second  Tuesday 
of  October,  1899,  all  men  and  women  engaged 
In  the  practice  of  medicine  and  surgery  In 
any  of  Its  branches,  and  all  who  wish  to  be- 
^n  the  same  In  this  state,  shall  make  appli- 
cation for  a  certificate,"  etc.  Section  7  pro- 
vided a  penalty  for  a  violation  of  the  act 
Further,  that  by  amendment  (Pub.  Acts  1903, 
p.  2T0.  No.  191)  the  law  was  amended :  "On 
and  after  the  date  of  the  passage  of  this  act 
all  men  and  women  who  wish  to  begin  the 
practice  of  medidne  and  surgery  in  any  of  Its 
branch^  in  this  state  shall  make  application 
to  the  state  board  of  registration  in  medicine 
to  be  registered  and  for  a  certificate  of  r^s- 
trati<m."  It  was  contended,  ou  bis  behalf, 
-that  be  did  not  fall  within  the  terms  of  tbla 


DrmMeOt  for  tin  reason  that  inasmuch  as  he 
was  already  engaged  In  praietlce^  though  In 
▼lolatton  of  law,  it  cannot  be  said  tbat  he 
"wlabed  to  begin  the  practice.**  The  drcnlt 
court  sustained  this  oontsotlcn  and  denied 
the  writ  Tbo  cause  is  now  here  upon  cer- 
tlorarL 

Attention  Is  called  to  the  fact  that  the  act 
of  1889  requires  all  persons  engaged  In  or 
who  wish  to  begin  the  practice  to  make  ap- 
plication, eta.  while  the  amendatory  act 
omits  the  former  class,  thus  apparently  lint 
iting  the  law  to  cases  of  beginners  In  practice. 
We  think  this  inconsistent  with  the  leglsla- 
ti<m  upon  the  subject,  which  began  as  early 
as  1888.  Act  Na  ler.  p.  178,  Pub.  Acts  1888; 
Act  No.  268.  p.  SS8,  Pnb.  Acts  18S7.  Consider- 
ing these  several  acts,  It  Is  reasonable  to  be- 
Ueve  that  in  1899  tb»  Legishitare  took  It  for 
granted  that  practitioners  then  engaged  In 
bnsbtesa  had  complied  with  the  law  of  1889. 
and  that  it  was  not  the  design  to  compel  them 
to  again  make  application.  We  cannot  beUere 
tbat  they  deliberately  intoided  to  olt&e  a 
premium  to  law  breakers,  whldi  is  the  effect 
of  respondents  oontuition.  It  la  more 
reasonable  to  say  that  sudi  a  man  Is  a  be- 
ginner for  the  purpose  of  making  socb  an 
application,  not  btihig  already  a  lawful 
practitioner. 

The  order  of  Ihe  drcnlt  court  Is  rerarsed, 
and  the  writ  will  Issue  as  prayed. 


POBTAGB  ORANGE,  PATRONS  07  HUS- 
BANDRY, NO.  16.  V.  FREB  &  ACCEPT- 
BD  HASONIO  LODGE,  NO.  840,  et  aL 

(Supreme  Coort  of  Michigan.   Sept  20,  1905.) 

IdLRDLOBD  AMD  TENA.NT^LBABa— CoNSTBUC- 

TXON— WxiviB  or  Pbovisionb. 

A  lease  of  lodge  rooms  hj  one  lodge  to  an- 
other, to  be  used  in  common  b;  the  lessor  and 
lessee,  provided  that  thej  should  not  be  leased 
or  rented  to  any  other  lodg&  "without  a  two- 
thirds  majority  of  both  lodges.'*  Held,  that 
the  permitting  of  another  lodge  affiliated  with 
the  lessee  and  also  one  affiliated  with  the  lessor 
to  occupy  the  rooms  by  common  consent  or 
acquiescence,  was  not  a  waiver  of  such  pro- 
vision, which  entitled  the  lessor  to  rent  the  same 
to  a  third  organization  against  the  objection  of 
the  lessee. 

Appeal  from  Circuit  Court  Kalamazoo 
County,  In  Chancery;  John  W.  Adams,  Judge. 

Action  by  Portage  Grange,  Patrons  of  Hus- 
bandry, No.  16,  against  the  Free  and  Accepted 
Masonic  Lodge,  No.  340.  and  others.  Judg- 
ment for  defendants,  and  complainant  ap- 
peals. Affirmed. 

Argued  before  McALVAT,  BLAIR,  MONT- 
GOMERY, OSTRANDER,  and  HOOKER,  JJ. 

Howard  ft  Howard,  for  apitellant  Alfred 
S.  Frost  and  Alfred  J.  UlUs,  for  appellees. 

OSTRANDER,  J.  The  facts  are  somewhat 
complicated.  Generally,  and  sufficiently  for 
our  purposes,  th^  may  be  stated  as  follows: 


Digitized  by 


668 


104  M0RTHWE8THBN  SSPOBTBIB. 


Complaliisnt  and  defeaidaDt  Haatnile  Uoilgt 
No.  340  occupy  the  relation  of  leaaor  and  le»- 
see,  reepectlvely,  waUst  a  written  lease,  eon- 
Btruetlon  of  which  lease  li  InTOlred  aitil  la 
made  In  the  decfee.  The  proTlslffls  of  the 
lease  with  which  the  parties  are  prlndpally 
concerned  Is:  "The  said  party  of  the  first 
part  [complainant]  reserves  the  use  of  the 
second  story  equally  with  the  said  party  of 
the  second  part,  together  with  all  Its  fuml- 
tnre  and  fixtures,  but  reserves  the  full  right 
and  control  of  the  remaining  described  prop- 
erty, to  lease,  let,  or  rent  without  the  consent 
of  the  said  party  of  the  second  part  It  Is 
understood  by  and  between  the  two  parties 
of  this  Instrument  that  the  upper  hall  la  to  be 
used  only  for  lodge  purposes  and  the  trans- 
action  of  their  business,  and  cannot  be  leased 
or  rented  to  any  lodge  without  a  two-thirds 
majority  of  both  lodges."  Oomplalnant  did 
lease  these  rooms  to  defendant  ladles  of  the 
Modem  Maccabees,  a  body  having  a  lodge 
system  and  which  on  various  occasions  occu- 
pied the  lodge  rooms.  This  occupancy  was 
Interfered  with  and  the  meetings  Interrupted 
by  persons  alleged  to  represent  or  he  mem- 
bers of  the  Masonic  Lodge,  which  order  had 
not  consented  to  such  leasing  and  occupancy, 
nnd  the  bill  In  this  cause  was  filed.  The  prin- 
cipal relief  prayed  for  Is  an  Injunction  re- 
straining said  lessee  and  certain  individuals, 
named,  from  further  interfering  with  meet- 
ings of  the  Ladles  of  the  Maccabees.  A  good 
deal  of  testimony  was  taken.  The  decree  en- 
tered denies  complainant  any  relief.  Com- 
plainant haa  appealed. 

It  is  Inaiflted  w  the  part  ot  the  complain- 
ant, and  la  the  principal  condition  here,  that, 
because  by  mutual  consent  of  the  parties  to 
tiie  original  lease— at  least,  by  mutoal  acqui- 
escence—the Order  of  the  E^urtem  Star  had 
t>eeD  permitted  to  occupy  tin  rooms;  the  de- 
fendant Masonic  Lodge  walred  the  provision 
of  the  lease  above  quoted.  It  appears,  how- 
ever. Uiat  by  the  same  mutual  consent  an  or^ 
der  known  na  the  "Pomona  Grange"  was  per- 
mitted to  occupy  the  rooma  These  laat-nam- 
ed  orders  are  In  some  ways  affiliated,  respecs 
tlvely,  with  the  Masona  and  with  the  Gran- 
gers. It  would  be  of  no  general  Interest  and 
would  profit  no  one  to  set  out  the  testimony 
showing  the  ccmnectlon  between  these  orders, 
nor  the  course  of  conduct  of  each.  The  ques- 
tion presented  la  a  mixed  one.  Involving  both 
law  and  fact  The  circuit  Judge  was  war- 
ranted in  his  conclusion,  In  view  of  the  evi- 
dence, that  there  was  no  waiver  by  defend- 
ant lessee  of  the  provision  of  the  lease  against 
letting  to  other  orders.  We  think,  also,  the 
court  rightly  construed  the  lease.  A  careful 
reading  of  the  record  and  of  the  briefs  of 
counsel  has  convinced  us  thst  the  decree 
ought  not  to  be  set  aside  or  modified  In  favor 
of  the  party  appealing.  It  is  afiOrmed,  with 
costs  of  this  court  to  defendants,  other  than 
Portage  Hive,  No.  320,  Ladles  of  the  Modon 
Uaccabeea. 


SCHMID  V.  VILLAGB  OP  FaANKTORT- 

(Supreme  Court  of  Michigan.  Sept  19,  lOCKt.) 

1.  MumclPAL  CORPORATIONH — Bouds — Saxb. 

Where  plaintiff  purchased  certain  town 
bonds  bom  the  agent  of  the  alleged  owaer,  who 
received  a  portion  of  the  proceeda  ni  the  sale 
from  bis  agent,  such  owner  being  estopped  to 
deny  the  validity  of  the  purchase,  the  town  was 
estopped  to  deny  plaintifrs  title  thereto. 

2.  S&ifi&— iHVAUniTT— Bona  Fide  Pubchastb. 

Where,  in  an  action  on  certain  toi^n  bonds 
given  in  aid  of  a  private  enterprise,  it  wa»  ad- 
mitted that  the  bonds  themselves  were  invalid, 
it  was  incumbent  on  plaintiff  to  show  that  he 
was  a  bona  fide  purchaser  for  value. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  |  2000.] 

8.  Same— QnisTioH  fob  Jttbt. 

In  sn  action  on  certain  town  bonds  ad- 
mitted to  be  lll^al,  evidence  heU  to  require 
submission  to  the  jary  of  the  qnestitm  whetlier 
plaintiff  was  a  bona  fide  purchaser  for  value. 

[Ii:d.  Note.— Fw  cases  in  point,  see  VfO.  SOk 
Cent.  Dig.  Municipal  Corporations,  |  20Q6J 

4.  Sahk. 

Where  plslntlfl  daimed  to  be  a  bona  fids 

purchaser  (»  certain  invalid  town  bonds,  evi- 
dence of  a  former  owner  of  bonds  that  prior  to 
the  Bale  thereof  he  lafonned  plaintiff  thst  tlie 
bonds  were  hoDua  bonds  given  for  bulldlns  a 
factoiT,  by  a  letter  pn^ily  addressed  and 
mailed,  was  admissible. 

5.  Sahk— QcKsnoN  fob  Jubt. 

Where,  in  an  action  on  town  bonds,  plain- 
tiff denied  receiving  a  letter  from  a  former 
owner  of  the  bonds  informing  him  that  they 
were  bonos  bonds  issaed  for  Om  building  oC  a 
factory,  whether  such  denial  overcame  tbs  pre- 
sumption arising  firom  the  w««<i™f  tha  letter 
was  for  the  Jury. 

Error  to  Circuit  Court,  Benale  Oonnty; 
Clyde  C.  Cbltteoden,  Judge. 

Action  by  Frederick  Schmtd  against  the 
village  of  Frankfort  From  a  Judgment  In 
favor  of  defendant  plaintiff  brings  error. 
Reversed. 

Argued  before  McALVAT,  BI^R,  MONT- 
GOMXIBT,  OBTBANDEB,  and  HOOKBR,  JJ. 

B.  M.  Tbompson,  tat  avpeltant.  D. 
F.  Warner  and  Thomas  Smortb waits,  for 

appellee 

HOOKBB,  J.  Tbe  plaintiff  was  defeated 
a  third  time  in  his  action  npcm  certain  bomia 
bonds  givoi  by  the  defttidant  In  aid  of  a 
private  enterprise.  The  canae  la  hoe  tar 
the  third  tim^  boUi  former  Jodgmnts  hav^ 
Ing  been  reversed  on  error.  See  181  Ulcfa. 
107,  91  N.  W.  IBl;  96  N.  W.  10C&  Plain- 
tiff's right  to  recover  dqtenda  nptm  ttie  bona 
fides  of  the  pnndiaae  of  the  bonda  from 
Chandler,  who  negotiated  them  tor  Seek?. 

It  la  ocmt^ided  that  CAiandler  was  not 
authorized  to  sell  these  bonda  fbr  Seeley,  and 
Seeley  Is  said  to  have  so  testified  upon  the 
last  trial;  bat  it  clearly  appears  tram  his 
own  testimony  that  be  received  $2,400  of  the 
proceeds  of  the  sale  to  the  plaintiffs,  and  the 
defendant  cannot  question  the  validity  of 
this  purchase  unless  Seeley  could.  Be  la 
clearly  estonied  from  denying  plaintiff's  tl- 
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tie:  It  vu  tberefore  orror  to  instruct  the 
Jury  that:  "lliere  is  one  tiOxa  mattor  to 
which  I  desire  to  call  your  attmUon.  The 
tootlmony  of  Mr.  Sedey  !■  to  the  effect  Uiat 
the  bonds  were  nerer  delivered  to  him,  that 
he  never  bad  them  In  his  posses bIod,  and 
never  authorised  Obandler  or  any  one  else 
to  wtil  these  bonds,  and  at  the  time  the  bcmds 
were  pmrdiased  1^  the  plalntUb  in  this  salt 
be  (Seel^)  was  not  entitled  to  the  posses- 
elon  of  ttie  bonds;  tbe  same  not  haTlng  yet 
been  earned  him.  I  charge  yoo  that  If 
yon  find  that  these  bonds  wwe  never  deliv- 
«rea  to  Howard  Seeley  by  the  GbandlerB. 
and  tbat  Seeley  never  aatborlzed  tlw  Chand- 
lers nor  any  one  else  to  sell  th«n.  and  that 
tbeiy  were  sold  without  his  (Beel^'s)  Itnowl- 
«dge  or  ctuLsent,  then  there  was  no  delivery 
of  theee  bonds,  and  the  plalntUt  cannot  re- 
cover"— and  to  refuse  plaintiff's  ninth  re- 
qnest  viz.:  "If  the  jary  And  that  tbe  bonds 
in  question  were  sold  to  the  plaintiff  with- 
out anthority  from  Howard  Seeley,  and  tbat 
afterwards  snob  sale  was  ratified  by  Mr. 
Seeley,  such  ratification  would  make  the 
sale  valid. "  The  invalidity  of  these  bonds 
Is  conceded.  It  was  therefore  incumbent 
upon  plaintiff  to  dunr  a  btma  fide  pnrcbaae 
for  value. 

^e  plaintiff  contokla  that  the  bonds  were 
purchased  on  June  6tb,  and  several  witnesses 
testified  to  the  transaction.  It  is  undisputed 
tbat  plaintiffs  paid  $400  of  the  purchase 
larlce  upon  that  day,  and  two  days  later  gave 
their  che<±8  for  other  sums,  and  tbat  the 
remainder,  $S00,  was  paid  on  June  22d, 
making  12,700  in  all.  The  defendant  dis- 
putes this  version,  claiming  that  tbe  pur- 
chase wss  not  made  cm  Jnne  5tb,  but  on 
June  22d.  ThiB  contention  is  based  upon  tbe 
ftollowlng  testimony,  viz.:  Tbe  last  payment 
of  $500  was  made  by  che^  dellv«:«d  at  Ann 
ArbOT  to  Obandler  on  June  22d,  at  which 
time  he  necnted  a  writing  guarantying  tbe 
payment  of  theee  bonds.  A  certificate  bear- 
ing date  Jnne  18tb  was  appended  to  certain 
copies  of  tbe  proceedings;  tbe  same  b^ng 
delivered  to  the  plaintiffs  after  Jnne  (Mb, 
and  probably  after  June  18th,  if  not  on 
Jnne  22d. 

Seeley  testified  tbat  about  tbe  middle  or 
latter  part  of  June,  prc^ably  from  12tb  to 
20th.  he  received  a  letter  from  Hack  A 
Smith,  asking  if  he  bad,  or  expected  to  have, 
any  Frankfort  bonds  to  sell ;  that  be  at  once 
answered  that  he  would  have  some,  that 
they  were  bonus  bonds,  for  building  a  fac- 
tory; and  tbat  he  properly  addressed  and 
mailed  the  same.  Upon  bis  statement  tbat 
tiie  former  lettM'  was  lost,  and  plalntUTs 
denial  that  they  ever  had  such  correspond- 
oice,  he  was  permitted  to  give  oral  tes- 
tluKHiy  of  tbe  snhstance  of  aucb  letters. 
Plaintiff  offered  proof  that  the  guaranty 
was  egreed  upon  on  the  5th  but  not  eX' 
ecntod  ontll  ttie  320,  and  that  the  perfeo- 
tton  of  tbe  papers  was  also  prtHulsed  them. 


It  Is  cimtended  that  this  testimony  toids 
to  coatradict  or  discredit  plaintiff's  proof 
tbat  the  bonds  were  bon^t  <m  tbe  6th. 
and  makes  tbat  and  the  bona  fides  of  tbe 
transacdoo  qoestlcKW  for  the  Jury,  while 
plaintiff  Insists  that.  If  this  evidence  were 
all  true,  It  is  not  bicoDsistont  with  tbe 
purchase  In  good  faith  on  June  5th.  as 
stated,  and  that  the  qnestion  should  not 
have  been  left  to  the  Sviry.  Tha  question 
of  bona  fides  Is  to  be  determined  to  ttie 
lil^t  of  all  the  drcomstances.  and  Is  one 
peculiarly  ot  tact  Were  we  to  dedde  It 
onrselTSB,  we  sbonld  be  obliged  to  Inquire 
whether  tb»  taking  of  tbe  goaranty  and  the 
correspondence  testified  to  shook  our  confi- 
dence in  plaintiff's  claim.  They  might  not 
do  so,  bnt  we  sbonld  ban  to  admit  tbat  we 
woe  determlntng  a  gnestton  of  fact  H«ice 
we  may  say  that  It  was  proper  to  leave  It 
to  the  jury. 

We  are  also  of  the  opinion  tbat  tiu  testi- 
mony of  Seeley  In  relation  to  ibe  ewreqmnd- 
ence  was  competsnt,  and  that  It  was  for 
the  jury  to  say  whether  the  denial  of  the 
receipt  of  Seefey's  letter  overcame  tbe  pre- 
anmption  arising  from  the  maUli^,  provided 
the  Jury  should  find  that  tbe  maiUng  was 
Tprorea  by  a  preponderance  of  proof. 

There  are  other  asslgnmenta  of  error  but 
we  think  it  unnecessary  to  discuss  tbem. 

Ttie  judgment  is  rewsed,  and  a  new 
trial  ordered. 


GOODRICH  T.  HACKLBIT-PHEJLPS-BON- 
ELL  CO. 

(Supreme  Ooart  of  Mldiigan.  Sept  20,  1905.) 

Statutes — Repeal  bt  Imflioatioit — Sebvicb 
OF  Pbocebs. 

Pub.  Laws  1908,  p.  878,  No.  282. 1  80.  pro- 
viding that  service  of  process  against  corpora- 
tions may  be  made  on  oiomerated  corporate  of- 
ficers or  by  posting  a  notice  at  the  business  of- 
fice of  the  corporation,  a  re-eoactment  of  the 
law  of  1885  (Pub,  Laws  188^  p.  343).  belns 
permissive,  does  not  impliedly  repeal  Pub.  Acta 
1887,  p.  303,  No.  242,  providing  for  the  service 
of  process  In  suits  against  corporatlmiB ;  the 
two  acts  not  being  inconsistent. 

Error  to  Circuit  Court,  Oceana  County; 
Fred  J.  Russell,  Judge. 

Action  by  Charles  Goodrich .  against  the 
Hack  ley- Phelps-Bonell  Company.  Judgment 
for  defendant,  and  plaintiff  brings  errw.  Re- 

Argued  before  CARPENTER.  McALVAT, 
GRANT,  MONTOOMERT.  and  HOOKER, 
JJ. 

F.  B.  Wetmore,  for  qM)dlant  Bundy, 
Travis  ft  Uerrick  WaUace  Footer  for  ap- 
pellee. 

HOOKBB,  J.  In  1887  a  general  act  was 
passed  in  relation  to  tbe  service  of  process 
against  ooiporatlons,  exc^t  railroad  com- 
panies, and  r^wallfv  all  acts  or  parts  of 
acts  Inconsistent  therewith.   See  Pub.  Acts 
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1887,  p.  808,  Na  242, 1  8.  It  wai  afterwards 
beld  that  a  service  upon  a  maDnfactnrlng 
corporation  under  tbls  statota  was  valtd,  not- 
withstandlng  the  existence  of  other  provi- 
slMis  in  relation  to  process  found  in  defend- 
ants organic  act  It  was  said  that  "the 
Leglslatore  evidently  Intended  to  place  cor- 
poratlcois  upon  the  same  fooUi^  as  Individ- 
nals."  See  Potter  t.  Manutactorlng  Co.,  79 
Hlch.  aoft,  44  N.  W.  080.  The  Important 
change  was  that  process  might  be  served 
upon  the  enmnerated  persons  In  any  county 
where  the  plaintiff  shonid  reside.  It  Is  no- 
ticeable that  there  la  nothing  In  that  provi- 
sion^  or  In  tb»  case  dted,  that  Indicates  that 
the  oi^;anic  act  referred  to  was  Inconslstait 
with  the  law  of  1887,  or  that  a  service  con- 
forming to  tbe  provisions  of  the  wganic  act 
wonld  be  Invalid,  while  tbe  language  need  In 
both  seons  to  Imply  an  enlargement  of  It 

Act  Na  232,  p.  868.  of  the  Public  Laws  of 
1908,  is  an  act  to  revise  and  consolidate  the 
lews  providing  for  the  incorporation  of  man- 
ufacturing companies,  etc.  It  la  a  broad  act, 
evidently  designed  to  t>e  complied  with  In  tbe 
future  Incorporatitai  of  companies  for  a  vari- 
ety of  purposes,  as  indicated  by  sections  86 
and  87,  but  by  no  means  includes  all  pnr- 
poses.  Section  80  provtOes :  "Swvlce  of  any 
notice  or  1^1  iwocess  against  any  eorpora- 
tlMi  formed  or  existing  undw  this  act  may  be 
made  on  the  inesidait,  secretary  or  treasurer, 
or  upon  the  ag«it  in  charge  of  any  business 
(rfnce  of  sndi  corporation  within  this  state, 
or  If  neither  of  such  of&cen  or  agent  can  be 
found,  tbm  such  service  may  be  made  by 
posting  a  true  copy  thereof  in  aome  consplcn- 
ous  place  at  the  business  office  of  the  corpo* 
ration  in  this  state."  This  section  la  In 
l^rms  permissive,  and  tbe  queattou  before  us 
is  whether  we  must  find  It  mandatory,  and 
by  Implication  exclusive  of  the  genonl  pro* 
vision  referred  to  In  Potter  t.  Hfg.  Oo.,  su- 
pra, i.  e.,  Gomp.  Laws.  S  10.468.  Further^ 
more,  section  80  of  the  revised  Act  No.  232,  p. 
878;  Pub.  Acts  1008,  is  identical  with  the  coi^ 
responding  section  In  the  earlier  act,  and  has 
been  in  the  statute  for  a  long  time.  Act 
Na  232,  p.  8B1,  Pub.  Acts  1880,  |  80.  Indeed, 
it  is  said  to  be  much  older  than  that 

The  act  of  1887  was  an  enlargement  of  the 
rights  of  plaintiffii  desiring  to  sue  any  cor- 
poration. It  was  a  general  act  applicable  to 
all  corporatioiia,  and  is  similar  in  character 
to  diapter  280  of  the  Compiled  Laws.  No 
one  would  claim  that  this  chapter  does  not 
apply  to  cwporations  formed  und»  acts 
passed  later  than  the  time  of  the  passage  of 
that  act  nor  would  it  be  claimed  that  the 
recent  revisicm  of  the  act  In  question  has  had 
tbe  ^ect  to  r^ieal  tiie  genmil  act  mentioned 
as  to  manufacturing  corporations.  Again, 
tbe  law  ot  1887  may  be  called  an  Intermedl- 
ate  act;  L  •„  It  was  passed  after  the  act  of 
1880  and  before  the  revision  of  1908.  The 
questlcm  is  whether  it  is  repealed  by  the 
iBttee,  whlcb  aiwclflcally  repeals  several  acts^ 
but  not  the  act  of  1887.  If  that  act  la  Incon- 


sistent with  the  act  of  1908,  It  should  be  held 
to  be  repealed  by  implteatlou;  but  It  la  no 
more  inconsistent  with  it  than  witb  the  act 
ot  1880,  section  80  of  both  acts  being  Identic- 
al. In  sodi  cases  tbe  effect  of  flie  amoid- 
ment  la  not  to  repeal  the  Intermediate  act. 
Bndlich  St  |  194,  dting  Horlsse  v.  B.  B. 
Bank,  1  G.  B.  <N.  B.)  67,  26  L.  J.  62;  Wallace 
V.  Blackwell,  8  Drew.  088;  Bex  t.  Dot^  8 
a  ft  N.  006. 

There  shonid  be  no  presumption  that  tbe 
revision  was  deelgned  to  effect  tbe  genwal 
act  of  1887  as  to  service  of  process,  wliicb 
was  designed  to  apply  generally  to  eorpm- 
ti<HiB  previously  organised  or  whldi  ml^t 
afterwards  be  formed  undw  thai  existing 
or  prospective  laws.  The  revised  act  being 
In  no  way  Inconsistent  with  tbe  genwal  act, 
we  must  aasume  that  it  was  not  Intended  to 
have  the  effect  of  repealing  the  act  of  18S7. 
There  Is  no  Inconsistency  between  this  view 
and  the  cases  of  People  v.  Wensel,  105  Mich. 
70,  62  N.  W.  1088;  Sherlock  v.  Stuart,  06 
Mlcb.  195,  00-  N.  W.  840,  21  li.  B.  A.  080; 
Toledo  Ice  Oa  v.  Manger,  124  Mich.  4  82  N. 
W.  663. 

The  Judgmait  should  be  reversed,  and  the 
court  directed  to  proceed  with  the  caose. 


SPIKBB  T.  AMIQBIOAN  RELIEF  SOOIBTT. 
(Supreme  Oowt  of  Mtcfalfaa.  Sept  20^  1900.) 

Motion  to  modify  judgment  of  Smveme 
Court  Granted. 

For  former  oiAdim,  aee  108  N.  W.  811. 

PER  OmtlAM.  Tbe  oplnlMi  and  judg- 
ment of  this  court  in  thla  case  will  be  so 
modified  as  to  grant  to  the  plaintiff  a  new 
trial,  with  coats  of  this  court  to  d^endant 
No  coats  of  mottot 


PEOPLE  V.  SOHIMMBLL. 
(Supreme  Court  of  Michigan.   Sept  19,  1000.) 
IiiTOXiCATiif o  LiQUOBB— Saloons  —  Cu>siifa 

HOUBS— VnW-OBSTBUOtlOn— iNOICnCBHT. 

Comp.  Laws,  I  5409,  provides  that,  while 
by  the  provisions  of  the  act  places  where  Hqoor 
Is  sold  or  kept  for  aale  must  be  doeed,  all  ob- 
structions of  the  view  from  the  sidewalk,  or  at 
the  side  of  or  end  of  the  bulldiw  of  the  "bar  or 
place  in  said  room"  where  tbe  Uqnors  are  sold, 
shall  be  removed.  Held,  that  an  information 
charging  defeodant  with  being  a  saloon  keeper, 
and  that  on  a  certain  day,  being  Sunday,  he  uien 
and  there  by  means  of  certain  curtains  and 
screens  obstructed  the  view  from  the  aidewalk 
and  street  In  front  of  said  door,  etc.,  waa  fataJly 
defective  for  failura  to  idiarge  that  the  view  of 
the  "bar  or  place  In  said  roomt  where  the  liqows 
were  sold  was  obstructed. 

Exceptions  from  Circuit  Court  Oakland 
County ;  George  W.  Smith,  Jndge. 

Lonis  Schlmmell  waa  convicted  of  keeping  a 
saloon  in  which  the  view  of  tte  bar  waa  ob- 
structed during  closing  hours,  and  he  -brings 
exceptions.  Reversed. 
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Argaed  before  McALTAY.  BLA.IR,  UONT- 
OOMCBY,  OSTRANDBB,  and  HOOKER,  JJ. 

Prank  L.  Cot^  Pros.  Attj..  and  Charles 
8.  Mathews,  Asst  Pros.  Atty.,  for  the  People. 
Darls  ft  Bromler,  for  defendant 

MONTOOMERY.  J.  The  reepondent  was 
conTlcted  nnder  an  Information  which,  after 
charging  that  respondent  was  a  keeper  of  a 
saloon,  charged  the  offense  in  the  following 
language:  "And  the  said  Louis  W.  Schim- 
mell  did  then  and  there  by  means  of  certain 
curtains  and  screens  and  other  things  ob- 
struct the  view  from  the  sidewalk  and  street 
In  front  of  said  bar  there  sitnate  on  or  about 
May  22,  1901,  the  same  being  the  first  day 
of  the  week,  commonly  called  Sunday,  in  said 
Tillage  of  Royal  Oak,  county  and  state  afore- 
said." The  statute  defining  the  offense  Is 
Comp.  Laws,  |  5409,  and  reads  as  follows: 
"During  the  time  when,  by  the  provisions 
of  this  act,  places  where  Ilqnor  Is  sold  or 
kept  for  sale  must  be  closed,  all  curtains, 
screens,  partitions  and  other  things  that  ob- 
struct the  view  from  the  sidewalk,  street, 
all^  or  road  in  front  of  or  at  the  side  or 
end  of  said  building,  of  the  bar  or  place  In 
said  room  where  said  liquors  are  sold  or  kept 
for  sale,  shall  be  removed."  The  case  comes 
to  US  on  exceptions  before  sentenca. 

Objection  was  made  to  the  introduction  of 
evidence  on  the  ground  that  the  Information 
charged  no  offense.  This  objection  was  over* 
ruled,  and  exception  taken.  It  is  somewhat 
doubtful  whether  the  objection  was  so  framed 
as  to  point  out  to  the  circuit  judge  the  defect 
which  we  deem  fatal ;  but  aa  no  sentaice  has 
been  announiied,  and  as  the  question  was 
fully  discussed  at  the  ai^nment.  It  is  mani- 
fest that  It  would  not  be  prop»  to  permit  the 
case  to  proceed  to  sentence.  The  defect  Is 
obvious.  The  information  nowhere  charges 
that  a  view  "of  the  bar  or  place  in  said  room 
where  said  liquors  are  sold  or  kept  for  sale" 
was  obstructed.  It  does  charge  that  the  view 
from  a  certain  point  was  obstructed ;  but  the 
view  of  what,  or  what  place.  Is  not  stated. 

The  conviction  Is  reversed*  and  the  respond- 
ent will  be  discharged. 


HERPOLSHEIMBB  v.  HANSBLD-BLOOOK 
CO.  ct  al. 

vBupreme  Court  of  Michigan.  Sept  20,  1906.) 

BONOS—BOHD  OF  BUILDIRO  COHTBAOTOS— Ll- 
ABILRT  TO  SnBCONTRACTOB. 

A  bond  given  by  a  building  contractor  to 
the  owner  of  a  buil&ng  under  coDstmction  to 
secure  the  performance  of  his  contract  Is  a 
private  Ins^ument  enforceable  only  for  the 
protection  of  the  owner,  and  cannot  be  en- 
forosd  for  tin  bmi^t  of  a  materialman  having 
a  claim  sfinst  the  contractor,  bat  for  whl<» 
nelthw  the  owner  nor  Us  property  is  liable. 

Appeal  fnmi  Olrcait  Court,  Kent  Connty, 
in  Cbaaeaj;  Alfred  Wolcott;  JndgSb 


BUI  In  the  nature  of  sn  intevpleader  filed 
bj  William  G.  Herpolsbdmer  against  tlie 
HanaeU-Elcock  Ootiqtany  and  ottiers.  From 
an  order  sostalnlnf  a  donurrer  to  the  answer 
of  said  dtf«idant  In  the  nature  of  a  cross- 
bill, it  appeals.  Affirmed. 

The  complainant  let  a  contract  to  Hayden, 
'^PPl^yai^d  &  Co.  for  the  erection  of  a  build- 
ing upon  a  lot  owned  by  him  in  the  city  of 
Grand  Haplds;  the  total  cost  of  the  building 
to  be  $100,000.  A  second  contract  between 
complainant  and  Hayden,  Appleyard  St  Co. 
was  made  for  an  additional  story.  The  de- 
fendant and  appellant,  Hansell-Mcock  Com- 
pany, furnished  most  of  the  structural  Iron, 
the  total  bill  for  which  was  about  $20,000,  to 
Haydeu,  Appleyard  &  Co.  The  ccmtractors 
paid  appellant  all  but  $1,446.74.  The  con- 
tractors were  unable  to  pay  their  obligations 
in  full,  and  laborers  and  materialmen  filed 
liens  amounting  to  about  $19,000.  Some  also 
commenced  suits  by  gamiahmait  among 
whom  was  the  appellant  The  appellant  al- 
so filed  Its  lien.  In  order  to  avoid  a  multi- 
plicity of  suits,  complainant  filed  this  bill  la 
the  nature  of  an  lnt«^leader,  making  all  the 
Hen  and  garnishment  claimants  defendants 
therein.  The  appellant,  In  Its  answer  in  the 
nature  of  a  cross-bill,  set  up  its  defective  Hen 
and  Ineffectual  garnishment  proceedings.  It 
also  set  forth  an  Indemnity  bond  for  $60,000, 
executed  by  the  contractors,  with  the  defend- 
ant Fidelity  A  Deposit  Company,  for  the 
faithful  performance  of  the  contract  on  the 
part  of  Haydm,  Appleyard  ft  Co.  The  ex- 
press condition  of  tile  bond,  so  far  as  It  is  es- 
sential to  the  determination  of  tills  case.  Is- 
that  "the  surety  shall  not  be  liable  onder 
this  bond  to  any  one  esxept  the  owner;  but 
it  Is  agreed  that  the  owner.  In  esthnatlng  his 
damages,  may  include  the  claims  of  mechanics 
and  materlalmco,  arising  out  of  the  per- 
formance of  the  contract,  and  paid  by  him 
only  when  tba  same^  by  tbe  statutes  of  the 
state  where  the  ctmbact  Is  to  be  performed, 
are  valid  liens  against  his  property."  A 
similar  bond  was  executed  by  the  same  se- 
curity company  to  the  complainant.  In  the 
sum  of  $7,000,  tor  the  second  contract  It 
then  prayed  for  an  acoonnting  between  com- 
plainant and  Hayden,  Appleyard  &  Co.;  that 
said  security  company  be  decreed  to  pay  the 
lien  claimants  named  in  paragraph  4  of  the 
bill;  ttiat  complainant  be  decreed  to  pay 
appellant  Its  claim  out  of  the  balance  In  his 
hands,  mentimed  In  paragraph  3  of  the  bill, 
or  that  said  security  company  be  decreed  to 
pay  pro  rata  snflldent  of  those  liens  which 
are  found  regular  under  the  statute  to  leave 
a  balance  In  said  complalnantfs  hands  large 
«iou{^  to  pay  appellaotfs  claim  in  full  and 
coete;  that  the  assets  be  marshaled;  and  that 
those  ctalmante  having  a  double  security  be 
compiled  to  first  «haust  tiiat  security  In 
which  appellant  bad  no  Interest  before  being 
pmnltted  to  participate  In  the  fond  In  eom- 
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plalsftnlTB  taanda  against  wUcb  tbe  appellant 
baa  a  claim  hj  reason  of  its  salt  In  garniBb* 
ment,  or  that,  If  for  any  reason  It  be  ftmnd 
that  the  whole  mattw  cannot  Iflgally  be  ad- 
judged and  detwndned  1^  the  decree  of  this 
court  as  abore  mmitlonad,  then  said  com- 
plainant be  directed  to  Imtltate  proceedings 
at  law  or  In  eqoi^  upon  said  bonds  to  en- 
force the  payment  of  such  valid  Uens  there> 
firom,  so  as  to  pomlt  said  complainant  to 
pay  its  (Hansell-Blcot^  Oompany*s)  claim  tu 
foil,  or  ttiat  said  ralld  Hen  claimants  be  ccnn- 
pelled  to  taistitnte  such  proceedings.  Tbere 
were  sevmil  other  prayers  for  relief,  bvt  It 
la  unnecessary  to  motion  them.  To  this 
cross-bill  complainant  demnrred.  The  de- 
murrer waa  sustained  and  the  bill  dismissed. 

Argued  before  CARPENTER,  McALVAT, 
GRANT,  MONTGOMERY,  and  OSTRANDBR, 
S3. 

Elvin  Swarthoat,  for  appellant  Frank  W. 
HIne,  fbr  appellee  Fidelity  ft  Dqwslt  Oo. 
Knappen.  Kleinhana  A.  Knappen,  for  Her- 
polshelmer. 

GRANT,  J.  (after  stating  the  facts). 
There  are  two  complete  answers  to  the  claim 
of  the  defendant  the  Hansell-Elcock  Com- 
pany: 

1.  This  is  not  a  public  bond,  required  by 
statute  of  public  officials,  given  for  the  pur- 
pose of  protecting  laborers  and  materialmen. 
It  is  a  private  bond,  given,  not  for  the  benefit 
of  Mr.  Herpolshelmer's  cr editors,  but  for  his 
own  benefit;  and  there  is  no  liability  upon 
the  bond  until  Mr.  Herpolshelmer  bas  suCfcred 
loss  and  makes  a  claim  und»  the  bond  He 
has  neither  anffered  loss  nor  made  any  claim. 
The  Hansell-ElcodE  Company  stands  In  the 
poaltion  of  a  stranger  or  volunteer.  It 
trusted  the  contractors,  not  Mr.  Herpolshelm- 
er. This  bond  was  given  and  taken  as  se- 
curity alone  for  Mr.  Herpolshelmer.  The 
Hansell-ElcodE  Company,  therefore,  Is  In  no 
position  to  be  subrogated  to  the  rights  of 
this  contract  between  Herpolshelmer  and  the 
Fidelity  Company.  27  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  255.  The  case  Is  within  the  princi- 
ple announced  in  Desot  v.  Boss,  95  Mich.  81, 
M  N.  W.  694,  and  authorities  there  dted. 

2.  The  defendant  the  Hansell-Elcodc  Com- 
pany has  no  valid  Hen  against  the  com- 
plainant's building.  By  the  express  terms 
of  the  contract  of  suretyship,  the  surety  Is 
not  liable  unless  there  are  valid  existing  U&iB 
against  hie  estate.  It  was  only  snch  Hens  as 
this  tbat  the  bond  of  Indemnity  protects  Mr. 
Herpolshelmer  against,  and  in  which  de- 
fendant the  Hansell-EIcock  Company  could 
possibly  have  any  interest  Having  no  valid 
Uen  under  the  statute,  it  follows  that  he  has 
no  interest  whatever  In  this  private  contract 
of  suretyship  betwe^  complainant  and  tile 
dtf endant  the  Fidelity  Company. 

The  decree  Is  affirmed,  with  costs. 


DOUGHBRTZ  t.  CHICAGO.  M.  ft  ST.  P. 
BT.  00. 

(Supreme  Gooxt  of  Sooth  Dakota.  Sept  2, 
lOOS.) 

1.  Railboaos— Cbossiho  AooiDBifT — Omis- 
sion OF  SlGIfAU. 

Evidence,  in  action  for  the  killinc  a 
train  at  a  railroad  crossing  of  b  borse  following 
a  team,  tbat  the  train,  a  special  going  45  miles 
an  hour,  gave  no  croasing  sigDal,  as  required 
by  Rev.  Civ.  Code,  |  538,  and  that  hearing  no 
train,  and  seeing  none,  becaiue  ot  trees  be- 
tween the  highway  and  track,  the  person  in 
charge  of  the  team  drove  on  the  tra(^  war- 
rants a  findioK  that  the  accident  was  caused 
by  the  omission  or  failure  to  give  the  signal, 
making  the  company  liable,  in  the  absence  of 
contributory  n^ligenoe. 

[Ed.  Note. — For  cases  in  point  aee  voL  41, 
Gent  IMg.  Railroads,  1 1141.] 

2.  SaKB— COimiBTTTOBT  MBeUOSNCB. 

One  hearing  no  train,  because  of  omission 
of  the  crossing  signal  required  by  Rev.  Civ. 
Code^  f  B8S,  and  seeing  none,  because  of  woods 
between  the  highway  and  the  track  in  the 
direction  from  wbldi  a  train  came,  was  not 
guUty  ot  contrlbatory  negligence  in  assuming 
that  no  train  waa  near  and  driving  on  the 
track. 

[Ed.  Note. — ^For  cases  in  point  see  voL  fi, 
Gent.  Dig.  Raikoads,  H  1071-1074.] 

&  Sams— Btnosir  or  Paoor. 

Proof  of  the  ktlllng  ta  defudant^s  tralB  at 
a  railroad  crossing  of  pluntilTs  horse  Is  prima 
facie  evidence  of  defendant's  negligenoe,  pla- 
cing on  It  the  harden  of  proof  tbat  it  was  not 
cnilty  of  nMiigence,  and  the  burden  of  proof 
is  not  shifted  to  plamtllf  by  the  Introduction  of 
evidence  by  defendant  though  Itj  by  ovorcomlng 
his  prima  fade  case,  may  require  hfaa  to  give 
fnrtber  evidence. 

[EM.  Note. — For  eases  In  jwint  sss  t(4.  41. 
Cent  Dig.  Rslh-oads,  U  UlT^im] 

Appeal  &om  Olrcnit  Oonrt;  Hutehlnson 
Ooun^. 

Action  hf  James  Dougherty  asalnst 
the  Chicago,  Hllwankee  ft  St  Paul  Railway 
CMnpany.  Judgment  for  plaintUL  Detent 

ant  appeals.  Affirmed. 

Preston  ft  Hannett  tot  appellant  W. 
J.  Hooper,  tor  respondent 

CORSON.  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  rendCTed  In 
favor  of  the  plalntUf  for  damages  alleged 
to  have  been  sustained  by  him  by  the  loss  of 
a  horse  killed  by  an  engine  of  the  defmdant 
It  appears  from  the  evidence  that  the  plain- 
tiff resided  on  the  easterly  side  of  the  de- 
fendant's railway  in  Hutchinson  county,  and 
waa  the  owner  of  a  tract  of  land  mi  the  west- 
erly side  thereof;  tbat  on  the  day  the  horse 
was  killed  he  was  used  by  the  plaintiff; 
with  other  horses,  In  farming  operati<ms  oo 
the  land  on  the  west  side  of  the  track ;  tbat 
about  6  o'cloA  In  the  evening  the  plaintiff 
himself  took  one  of  his  teams  and  started 
tor  Parkstxm,  about  one  mile  away,  leading 
the  horse  killed,  and  that  bis  son,  a  lad  of 
about  14  years,  took  anotiier  team  and  start- 
ed for  bmne  acroaa  tbt  rallroaa  track;  tbat 
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tbe  horse  killed  broke  away  from  the  wagon 
npon  which  the  plalntUt  waa  riding  and 
followed  the  team  driven  hj  tbe  son  across 
the  railroad  track;  that  at  tbe  point  where 
the  horse  was  killed  Is  a  public  highway, 
and  on  the  west  side  of  tbe  railroad  track 
and  for  a  distance  of  about  100  feet  west- 
erly therefrom  was  a  thick  clump  of  trees 
and  bushes,  which  prevented  one,  while 
passing  along  the  highway  for  that  100  feet, 
from  seeing  any  train  that  might  be  com- 
ing from  the  south  along  the  railroad;  that 
about  the  hour  mentioned  a  special  freight 
train  came  along  from  the  south,  making 
about  45  miles  an  hour,  but  this  train  waa 
Dot  noticed  by  the  boy  until  be  waa  upon 
the  railroad  track,  when,  seeing  tbe  ap- 
proaching train,  he  hastened  to  cross  to  the 
east  side,  which  he  succeeded  In  reaching, 
but  the  horse  following  him  was  struck  by 
tbe  engine  and  killed. 

The  case  was  tried  to  a  jury,  which  found 
a  g^ieral  verdict  in  favor  of  the  plaintiff, 
and  also  special  verdicts  submitted  to  them 
as  follows:  "(1)  Within  what  distance  could 
the  engineer,  by  proper  use  of  tbe  appli- 
ances at  bis  ctnomand,  have  stopped  Uils 
train  at  the  time  and  place  shown  by  tbe 
evidence?  (No  answer.)  (2)  Was  the  horse 
killed  thrcnigh  tbe  negligence  of  the 
defendant?  Yes;  for  not  whistling  at  tbe 
proper  place  nor  ringing  tbe  bell.  (S)  If 
you  answer  Tes'  to  questions  2,  state  in 
what  does  tbe  negligence  consist?  For  not 
blowing  tbe  whistle  in  time,  nor  ringing  the 
ten  (4)  If  you  find  any  acts  of  negligence, 
was  tbe  injury  caused  by  such  acta  of  negli- 
gence? By  not  whistling,  nor  ringing  the 
bell.  (6)  What  could  tbe  engineer  have 
done  that  be  did  not  do,  after  he  bad  knowl- 
edge that  the  horse  was  approaching  the 
track,  that  would  have  prevented  the  in- 
Jury?  Tried  to  stop,  which  he  failed  to  do." 
It  will  be  noticed  that  by  the  spedal  verdict 
file  JuiT  found  that  tbe  defendant's  engineer 
failed  to  ring  the  bell  or  blow  tbe  whistle 
b^ore  rmtMag  the  highway.  It  was  shown 
by  tbe  defCoidaiit  in  defense  of  the  action 
that  Its  train  was  properly  equipped  and 
mn  by  competent  trainmen,  and  it  waa  not 
claimed  on  the  part  of  tbe  plaintiff  that  any 
negligence  was  shown  on  the  part  of  the 
defoidant,  other  than  Ita  failure,  as  found 
by  the  Jury,  to  ring  the  bell  or  blow  the 
whistle,  as  provided  by  section  588,  Rev.  Oiv. 
Code,  which  reads  aa  follows:  "A  bell  at 
least  'thirty  pounds  weight  or  a  steam 
whistle^  shall  be  placed  on  each  locomotive 
oiglne,  and  shall  be  rung  or  whistled  at  tbe 
distance  of  at  least  eighty  rods  from  the 
place  where  tbe  said  railroad  shall  cross  any 
other  road  or  street,  and  he  kept  ringing  or 
whistling  until  It  shall  have  crossed  said 
road  or  street,  under  a  penalty  of  fifty  dollars 
fbr  every  neglect,  to  be  paid  by  the  corpora- 
tion owning  tbe  railroad,  one-half  thereof  to 
go  to  tbe  Informer,  and  the  other  half  to  this 


state,  and  also  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect" 

Tbe  appellant  seeks  reversal  upon  two 
grounds:  (1)  That  the  evidence  given  upon 
tbe  trial  discloses  that  tbe  accident  was  un- 
avoidable; (2)  that  tbe  evidence  upon  the 
trial  established  tbe  fact  that  the  plaintiff 
directly  contributed  to  the  Injury  by  permit- 
ting the  horse  to  run  loose  and  get  npon  tbe 
track  of  its  own  free  will,  and  that  plaintiff's 
son  was  guilty  of  contributory  negligence 
in  crossing  tbe  track  without  observing  the 
approaching  train.  A  motion  was  made  at 
the  close  of  all  tbe  evidence  for  tbe  direction 
of  a  verdict  In  favor  of  tbe  defendant  upon 
the  grounds  above  stated,  which  was  denied. 
Tbe  defendant  In  its  answer  did  not  plead 
contributory  negligence ;  but  it  contends  that 
tbe  evidence  on  the  part  of  the  plaintiff 
proves  conclusively  such  contributory  negli- 
gence, and  therefore  the  plaintiff  was  not  en- 
titled to  a  verdict,  notwithstanding  tbe  omis- 
sion to  plead  contributory  Diligence  of  tbe 
plaintiff.  Defendant  also  contends  that  as 
tbe  horse  was  not  seen  by  the  engineer  or 
trainmen  on  defendant's  train  in  time  to  en- 
able them  to  stop  the  train  or  prevent  the 
accident  the  accident  must  be  regarded  as 
unavoidable,  and  the  plaintiff  was  not,  for 
that  reason,  entitled  to  recovery. 

We  are  of  the  opinion  that  neith»  of  these 
contentions  are  tenable,  and  that  the  defend- 
ant having  failed  to  comply  with  tbe  provi- 
sions of  tbe  statute  by  rln^ng  tbe  bell  or 
sounding  the  whistle  continuously  for  80  roda 
before  It  passed  tbe  crossing,  and  tbe  jury 
having  found  that  such  failure  was  the  cause 
of  the  injury,  waa  gnll^  of  such  negligence  as 
entitled  tbe  plaintiff  to  recover.  The  train 
was  a  special  train,  and,  as  will  be  noticed, 
was  proceeding  at  a  high  rate  of  BpeeA,  and 
that,  intervenlt^  between  tbe  train  aa  It  came 
to  the  crossing  and  the  highway,  ttiere  waa  an 
obstmction  by  reaaon  of  the  timber  and  un- 
derbrush, preventing  the  boy  from  se^ng  the 
train  until  he  was  updn  the  track,  and  we  are 
of  tiie  opinion  that  the  jury  were  fully  Jus- 
tified in  findiiv  that  the  accident  waa  caused 
by  the  failure  of  the  engineer  to  comply  with 
the  provision*  of  tiie  statute,  aa  It  la  reason- 
able to  presnme  that  had  the  whlstie  been 
sounded  or  the  bell  rung,  aa  required  by  the 
statute,  tiie  attoiUon  of  the  b<^  would  have 
been  drawn  to  the  train,  and  he  would  have 
avoided  crossing  the  track  until  the  train  had 
passed  al<mg.  At  common  law,  IndependenUy 
of  the  statute,  It  waa  tbe  duty  of  railroad 
companies  in  approaching  public  crossings  to 
exercise  reasonable  care  and  diligence  to  pre- 
vent injuries  to  travelers  or  property  proper- 
ly passing  along  tbe  highway.  Lonlaville  R. 
B.  C!o.  V.  Commonwealtii,  13  Biuh,  388,  26  Am. 
Rep.  205.  But  In  this  state  these  duties  are 
Imposed  upon  tbe  railroad  companies  by 
statute,  and  tbe  failure  to  observe  tbe  provl. 
sions  of  the  statute  constitutes  such  negli- 
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genoe  as  will  render  the  railroad  liable  wben 
the  failure  to  comply  with  the  provisions  of 
the  statute  Is  the  cause  of  the  injury.  In  the 
ahsence,  therefore,  of  a  finding  by  the  Jury 
that  the  party  Injured  was  guilty  of  contrtb- 
utory  negligence,  the  facts  that  the  Injury  oc- 
curred at  a  public  crossing,  and  that  no  warn- 
ing bad  been  given  of  the  approaching  train 
by  the  ringing  of  the  bell  or  sounding  of  the 
whistle,  render  the  company  clearly  liable  for 
any  injury  caused  by  such  failure.  It  will  be 
observed  in  the  case  at  bar  that  the  Jury 
finds  that  the  horse  was  killed  as  a  result  of 
the  failure  of  the  defendant  to  comply  with 
the  provisiona  of  the  statute,  and  this  finding 
Is  clearly  sustained  by  the  evidence.  In  this 
respect,  therefore,  the  case  at  bar  differs  from 
the  case  of  Mankey  v.  C,  M.  ft  St  P.  R.  R. 
Co.,  14  S.  D.  468.  85  N.  W.  1018,  In  which  it 
was  held  that  where  a  horse  was  injured  by 
being  run  into  by  a  train  between  a  whls- 
tling  post  and  a  crossing,  and  no  statutory 
signali  were  given,  there  could  be  no  recov- 
ery for  the  Injury,  In  the  absence  of  erldence 
that  such  failure  was  the  cause  of  the  Injury. 
The  court  was  clearly  right,  therefore,  In 
denying  defendant*!  motion  to  direct  a  yw- 
diet  In  its  tAvae. 

The  contention  of  the  defendant  that  the 
record  discloses  that  the  plalntUTa  was 
guilty  of  contributory  negligence  ia  clearly 
,  antenabl&  The  tntveler  on  a  pnblle  highway 
Is  bound  only  to  the  exercise  of  ordinary 
care  and  iffodace,  and  when  he  approaidies  a 
railway  track,  and  can  neither  hear  nor  see 
an  approachli^;  train,  he  la  not  chargeable 
with  negligence  fcv  asanmlng  that  there  la  no 
train  enffldenUy  near  to  make  the  crossing 
dangerous,  when  the  dgnals  required  by  law 
are  not  given.  Ernst  t.  Hudson  River  R.  B. 
Co.,  85  N.  T.  9,  90  Am.  Dec.  761.  In  that  case 
it  was  held:  "Tbe  omission  of  a  railroad 
company  to  give  the  signals  required  by  the 
statute,  on  the  approach  of  a  locomotive  with- 
in 80  rods  of  ft  highway  crossing,  is  a  breach 
of  duty  to  the  passengers,  whose  safety  It 
imperils,  and  to  the  wayfarer,  whom  It  ex- 
poses to  mutilation  and  death.  The  omission 
of  the  cu8t<»nary  signals  Is  an  assurance  by 
the  company  to  the  traveler  that  no  engine  Is 
approaching  from  either  side  within  80  rods 
of  the  crossing,  and  he  may  rely  on  such 
assurance,  without  Incurring  the  Imputation 
of  breach  of  duty  to  a  wrongdoer.  The  citi- 
zen on  the  public  highway  Is  bound  only  to 
the  exercise  of  ordinary  care,  and,  when  he  is 
injured  by  the  negligence  of  a  railroad  com- 
pany, It  Is  no  answer  to  his  claim  for  redress 
tliat,  notwithstanding  the  omission  of  the  sig- 
nals, he  might  by  greater  vigilance  have  dis- 
covered the  approach  of  the  train,  If  he  had 
foreseen  a  violation  of  the  statute,  Instead  of 
relying  upon  Its  observance."  A  person  may 
assume  that  a  train  approaching  within  80 
rods  of  the  crossing  will  give  the  statutory 
signal,  and.  In  the  absence  of  such  signal. 


such  person  cannot  be  regarded  as  guilty  of 
contrbutory  negligence  by  attemptlDg  to  cross 
the  track  after  looking  and  listening  for  an 
approaching  train,  where  no  statutory  signal 
has  been  given.  Newson  v.  N.  T.  Cent  R.  Co., 
29  N.  T.  890;  Johnson  v.  Hudson  River 
Ry.  Co.,  20  N.  Y.  74,  75  Am.  Dec  875  ;  Harpell 
V.  Curtis,  1  E.  D.  Smith,  78 ;  H^an  v.  Eighth 
Ave.  R.  Co.,  15  N,  T.  383;  Gordon  v.  Grand 
St  Ry.  Co.,  40  Barb.  550;  Penn.  Ry.  Co.  v. 
Ogler,  85  Pa.  60,  78  Am.  Dea  322.  ' 

It  is  further  contended  by  defendant  that 
the  court  erred  In  its  charge  to  the  Jury  as 
follows :  "And  that  proof  is  sufficient  to  place 
the  burden  of  disproving  negligence  upon  the 
defendant  The  defendant  npon  sudi  proof 
being  exhibited  to  you,  must  show  yon  that  In 
and  about  the  accident  In  qnestlMi  the  com- 
pany waa  not  n^Ugent"  Hhe  objectlim  to 
the  charge  made  by  the  counsel  for  the  de- 
fendant la  that  eije  court  l^ed  to  Instruct  the 
Jury  that  tyran  proctf  tqr  the  defendant  that 
its  train  waa  properly  equlKwd  with  all 
modwn  appliances  and  manned  by  an  effi- 
cient crew  of  tralnmai  and  that  the  animal 
was  not  sera  by  the  eaoglneer  In  time  to  ttap 
the  train  m  prevent  the  accldoit,  the  burdoi 
of  pnxrf  then  ahifted  to  the  plaintiff  to  prove 
actual  negligence  on  the  part  of  the  defend- 
ant, and  made  out  Cor  the  plaintifl  a  prima 
fade  case  entltUng  Urn  to  recover,  and  that 
the  bnrdm  of  proof  waa  then  npmi  the  de- 
fendant to  dww  that  It  waa  not  gnil^  of 
negllgKice:  In  this  view  ttie  court  waa  clear^ 
ly  dnrect  The  proof  of  the  killing  estab- 
lished prima  fade  negligence  on  the  part  of 
the  defendant,  and  the  plalntifTs  right  to  re- 
cover. The  law  th»  placed  the  burden  of 
proof  upon  the  ^fendant  to  establish  that 
It  was  not  guilty  of  negligence,  and  this  evi- 
dence was  subject  to  rebuttal  by  evidence  on 
the  part  of  the  plaintiff;  but  the  burden  of 
proof  was  not  shifted  to  plaintlll.  It  still 
remained  with  the  defendant  and,  unless  the 
defendant  established  by  a  pr^wnderance  of 
evidence  that  It  was  not  guilty  of  negligence, 
the  plaintiff  would  be  entitled  to  a  verdict  on 
his  prima  facie  case.  It  la  true  that  if  the 
defendant  Introduces  evidence  tending'  to 
show  that  It  was  not  guilty  of  negligence,  or 
that  the  accident  was  caused  by  the  contribu- 
tory negligence  of  the  plaintiff,  the  prima  fade 
case  of  the  plaintiff  might  he' overcome,  and 
the  plaintiff  required  to  give  evidence,  in 
addition  to  the  presumption,  tending  to  prove 
that  the  defendant  was  guilty  of  negligence 
which  caused  the  accident;  but  as  before 
stated,  unless  the  defendant's  evidence  pre- 
ponderated over  that  introduced  by  the  plain- 
tiff, the  plaintiff  would  still  be  entitled  to  re- 
cover upon  Its  prima  facie  case  made  by  proof 
of  the  killing.  The  court's  Instructions  were 
clearly  right 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  and  order  doiying  a 
new  trial  are  affirmed. 
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'.  J.   Tbla  is  an  appeal  by  the 
m  an  order  denying  his  motion 
1  set  aside  the  Judgment  and  for 
an  answer  In  the  action.  The 
.IB  served  on  the  5th  day  of  De- 
j,  and,  no  answer  l>elng  filed  and 
ice  on  the  part  of  the  defendant, 
13  tried  to  a  Jnry  on  the  27tb  day 
.-,  1905,  and,  the  verdict  having 
.  or  of  the  plaintiff,  a  judgment  was 
thereon.   On  the  21st  day  of  Feb- 
i,  a  motion  was  made  by  the  defend- 
acate  and  set  aside  the  Judgment 
leave  to  answer  in  the  action,  which 
was  on  the  9th  day  of  March,  190S, 
ly  tht  court,  and  from  that  order  the 
nt  has,  as  before  stated,  appealed, 
peart  from  the  affidavit  of  the  def  end- 
led  In  suppmt  of  his  motion,  that  a 
ons  was  served  upon  him  on  the  5th 
•f  December,  1902,  hi  the  city  of  Web- 
in  Day  county;  that  he  read  the  snm- 
,  placed  the  same  In  his  pocket,  and  then 
.^dlately  left  Webster  for  his  hom^  some 
niles  distant,  In  Codington  county;  and 
.  by  some  means  the  summons  was  lost 
furthw  appears  that,  aome  time  In  the 
icr  part  of  Deconber,  12ie  defendant  called 
>in  plalntifTa  attniMy  and  aonsht  Intor- 
.itlon  In  resud  to  the  cas^  and  that  said 
•.lomey  Infivmed  blm  at  that  time  that  be 
■■as  attorney  for  tbb  plalntUt  and  could  glva 
>im  no  Infonnatton  In  regard  to  tlie  case; 
that  at  the  tltne  Hie  defendant  bad  this 
'■onversatUm  with  the  sold  attorney  no  com- 
plaint In  the  action  bad  tbea  been  made  or 
served,  and  that  not  until  tb«  29th  day  of 
December,  1902,  did  the  plaintiff  make  any 
complaint  In  the  acttoo;  that  ho  papws  in 
the  actltm  liad  bem  filed  in  tlw  trfBee  of  the 
clerk  of  courts  In  and  for  Day  comity  prior  to 
that  time,  and  that  be.  for  these  reasons, 
believed  that  said  suit  bad  been  dismissed  or 
dtocontlnned;  tliat  upon  defautan^s  return 
home  trom  the  said  Interview  with  the  plain- 
tiff's attorney,  at  the  request  of  the  brother- 
in-law  of  the  plaintiff,  he  called  upon  her, 
then  living  with  the  family  of  said  brother- 
bi-law,  and  bad  a  heated  conversation  with 
her  in  regard  to  the  case,  upon  which  he 
paid  the  sister  of  the  plaintiff  |50,  and  agreed 
to  pay  her  $500  In  the  fall  of  1903,  and  there- 
upon he  neglected  to  consult  counsel  or  file 
an  answer  in  the  case.   The  defendant  does 
not  claim  that,  In  this  Interview  with  the 
plaintiff,  there  was  any  written  agreement  or 
settlement,  or  that  he  executed  any  note,  or 
In  any  manner  secured  the  payment  of  the 
$500  to  be  paid  in  the  fall  of  190a  This 
statement  of  the  defendant  In  regard  to  the 
alleged  settlement  is  denied  by  the  plaintiff 
1q  her  ftflldavit  in  opposition  to  the  motion, 
and  In  her  affidavit,  In  substance,  she  says 
that  the  defendant  offered  to  pay  her  $500, 
and  thereupon  took  out  of  his  pocket  $60  and 
tried  to  compel  her  to  take  the  same,  but  tliat 
she  refused,  and  that  thereupon  '    "  *lie 
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of  Bjactftalnlng  from  tbe  evidence  for  what 
consideration  or  tbe  price  at  wblch  the  said 
wagons  were  sold ;  and  that  upon  the  aale 
tbe  posaession  of  tbe  said  wagons  were  tam- 
ed over  and  delivered  tbe  said  defendant 
to  tbe  purchaser,  together  with  all  other 
property  by  him  so  sold." 

Tbe  appellant  seeks  a  reversal  of  tbe  judg- 
ment on  tbe  grounds  (1)  that  the  findings 
of  the  court  that  the  defendant  bad  no  ac- 
tual or  constructive  notice  of  the  existence 
of  the  stipulation  indorsed  upon  the  con- 
tract, and  that  no  demand  was  made  upon 
him  for  the  possession  of  said  wagons  prior 
to  bis  sale  of  the  same  as  assignee,  is  not  sup- 
ported by  tbe  evidence;  (2)  that,  assuming 
that  the  findings  are  correct,  the  court  erred 
In  its  conclusions  of  law  drawn  therefrom. 

It  is  conceded  that  tbe  order,  with  the  stip- 
ulation Indorsed  thereon,  was  not  filed  In 
tbe  office  of  the  register  of  deeds,  as  re- 
quired by  section  1,  a  86,  p.  S6,  Laws  1898, 
which  reads  as  follows:  "All  sales  of  per- 
sonal property  where  the  possession  Is  deliv- 
ered to  tbe  vendee,  on  condition  tbat  the  ti- 
tle shall  remain  In  the  vendor  until  the  pur- 
chase money  is  paid,  shall  vest  such  title  In 
tbe  vendee  as  to  third  persons  without  no- 
tice of  such  conditions,  unless  such  contract 
Is  In  writing  and  filed  with  tbe  register  of 
deeds  of  the  county  where  tbe  vendee  re- 
sides." And  the  evidence  of  actual  no- 
tice to  tbe  defendant  of  the  existence  of 
this  stipulation  was  conflicting,  and  we  are 
unable  to  take  the  view  that  the  court's  find- 
ings are  not  sustained  by  a  preponderance 
of  tbe  evidence. 

Ttie  only  remaining  queatl(m,  therefor^ 
necessary  to  be  considered,  is,  did  tbe  court 
err  in  Its  conclusions  of  law.  It  Is  contend- 
ed by  tbe  appellant  that  tbe  defendant,  as 
assignee  of  tbe  insolvent  estate  of  the  Im- 
plement company,  acquired  no  new  rights, 
but  simply  occupied  the  position  of  the 
company,  and  that,  as  the  stipulation  was 
binding  upon  tbe  company.  It  waa  equally 
binding  upon  the  defendant  as  Its  assignee, 
whether  he  bad  actual  or  constructive  notice 
of  the  existence  of  tbe  stipulation  or  not 
The  trial  court  evidently  took  tbe  view,  how- 
evtf,  that  the  defendant  could  not  be  held 
responsible  for  the  value  of  the  wagons,  un- 
less be  had  actual  or  constructive  notice  of 
the  stipulation,  and  we  are  of  tbe  opinion 
that  tn  taking  this  view  tbe  trial  court  was 
right.  It  will  be  observed  that  the  court 
finds  that  the  property  bad  been  sold  by 
tbe  assignee  as  [lert  of  the  assets  of  the  in- 
solvent company,  and  tbat  prior  to  such 
sale  no  demand  bad  been  made  upon  blm 
for  the  possession  of  said  wagons.  It  Is 
difficult,  therefore,  to  discover  any  theory 
upon  which  the  plaintiff  can  recover  in  this 
action.  The  actlcm  Is  one  at  law  Instituted 
against  tbe  defendant  to  recover  for  tbe  con- 
vffl*8lon  of  these  wagons,  and  tbe  action,  as 
before  stated.  Is  not  against  the  defendant 
as  assignee,  but  against  blm  In  his  iodlvidu- 


al  capacity.  It  will  be  noticed  Uiat,  by  the 
terms  of  the  stipulation  indorsed  upon  the 
w6er,  the  sale  of  the  implement  company 
was  not  a  conditional  sale;  but  it  provided 
tbat  tbe  property  sold  and  proceeds  of  all 
sales  were  to  be  held  in  trust  by  tbe  party 
giving  the  order  as  collateral  security  for 
tiie  ben^t  of  tbe  T.  ft  H.  Smith  ft  Co.,  until 
all  obligations  arising  out  of  tbe  coptract 
Hhould  be  fully  paid  in  money.  WliUe 
possibly  the  stipulations  mla^t  be  binding 
upon  the  parties  to  tbe  contract,  clearly 
they  are  not  binding  apon  a  party  taking  tbe 
property  by  assignment,  without  actual  or 
-constructive  notice  of  the  contract  As  the 
contract  or  stipulation  amounts  to  neither  a 
conditional  sale  nor  a  chattel  mortgage  upon 
the  propwty.  In  no  event  would  tbe  defend- 
ant be  beld  liable  for  the  sale  of  the  pnperty, 
in  the  abdenee  of  constructive  or  actual  no- 
tice of  the  contract  In  an  action  at  law, 
when  be  had  disposed  of  the  property  before 
any  demand  had  been  made  upon  him  for  the 
same. 

It  to  owtended  b7  tt»  rapoudant  fbat.  If 
tbe  plaintiff  cUUms  &  Uon  on  a  tpedflc  fnnd 
or  the  right  to  foll<>w  a  specific  fund,  the  ac- 
tion most  be  one  In  equity,  and  flie  party  bold- 
Ing  such  fund  cannot  be  held  liable  in  an 
action  at  law.  fnthont  deciding  wlietli»  or 
not  tbe  plaintiff  would  have  been  entitled 
to  recover  had  his  action  bem  one  in  equity 
Instead  of  me  at  law,  it  to  quite  clear  tbat 
the  defendant  cannot  be  held  for  tbe  valoe 
ot  tba  ^x^ierty,  after  a  aale  of  the  huiw  In 
an  action  at  law,  without  actoal  or  oon- 
stmcttve  notice  of  flie  cwtFact  and  btfore 
any  demand  baa  beat  made  upon  him.  It 
to  aomewhat  dUBcolt  to  conatme  the  tanna 
of  the  stipulatifm.  Aa  befne  stated.  It  does 
not  amount  to  a  conditional  aaSe,  as  SmtOi  ft 
Co.  evidently  parted  with  Ita  legal  title  to 
the  property.  It  to  quite  clear  tbat  under 
this  stlpntotion,  bad  tiw  tnder  and  atlpnlatlfHi 
been  reowled,  and  had  tbB  Impliunent  cran- 
pany  transferred  one  of  tbe  wagcms,  rec^ved 
tbe  cash  payment  therefor,  and  used  tbe 
money  In  payment  of  Its  otiier  obligations, 
neither  tbe  wagon  nor  its  value  could  have 
been  recovered  from  the  purdiascr,  as  such 
purchaser  would  bave  acquired  a  perfect 
tiUe  to  tbe  property.  The  stipulation,  as 
before  stated,  does  not  constitute  a  chattel 
mortgage,  anl,  bad  It  been  filed  aa  such. 
Smith  ft  Co,  could  not  have  followed  the 
property  Into  tbe  bands  of  a  purchaser  to 
recover  the  property  or  Its  value.  The  stip- 
ulation, therefore,  must  be  regarded  aa  tbe 
personal  agreement  of  the  implemrat  com- 
pany to  hold  tbe  property  or  tbe  funds  re- 
ceived from  a  sale  of  tbe  same  in  trust  for 
Smith  ft  Co.,  and  not  as  giving  Smith  ft  Co. 
any  Men  directly  upon  the  property.  It  to 
clear,  therefore,  that  had  tbe  Implement 
company  disposed  of  tbe  pr(^>erty.  Smith  ft 
Co.  could  not  bave  followed  It  Into  the  bands 
of  a  purchaser,  nor  could  Smith  ft  Co^  turn 


Digitized  by 


8.DJ 


EJISTLAND  T. 


PEDEBSOy. 


677 


recovered  tbe  property  from  tbe  Implement 
company  under  the  terms  of  tbe  stipulation 
In  an  action  at  law,  but  could  only  have  en- 
forced the  trust  In  equity.  It  Is  true  that 
Mctlou  2378,  Rev.  Civ.  Code  provides :  "An 
assignee  for  the  b^eflt  of  creditors  Is  not  to 
be  regarded  as  a  purchaser  for  value  and  has 
no  greater  rights  than  his  assignor  bad  in 
respect  to  things  in  action  transferred  by  the 
assignment"  Still,  as  no  action  at  law 
could  have  been  maintained  against  tbe  as- 
signor to  recover  the  possession  of  the  pmp- 
erty,  none  can  be  maintained  against  tbe  as- 
signee to  recover  tbe  same. 

Counsel  for  appellant  has  cited  many  an- 
tlioritles  supporting  his  contention  that  the 
assignee  In  tbe  assignment  for  tbe  benefit 
of  creditors  occupies  the  position  of  the  as- 
slgnor ;  but,  as  will  be  seen,  no  anthorltles 
are  necessary,  in  view  of  tbe  provisions  of 
our  Code  which  have  established  tbe  rule 
upon  the  subject  in  this  state  in  accord  with 
tbe  anthorltles  cited.  We  are  clearly  ot  the 
opinion,  therefore,  that  tbe  court's  conclu- 
sions of  law  were  correct,  and  that  the  plain- 
tlff  could  not  recover  In  an  action  at  law 
against  the  defendant  for  the  value  of  this 
property,  in  the  absence  of  notice,  actual 
or  constructive,  or  demand  before  tbe  prop- 
erty was  disposed  of. 

Tbe  Judgment  of  tbe  court  below  and  order 
denying  a  new  trial  are  affirmed. 


KjHrCLAND  T.  PBDDB80N. 

(Supreme  Oourt  ot  South  Dakota.  B«t  % 

1905.) 

1.  Appeal — Ducbrioh  07  Corar  —  Opxmra 

Defadlt. 

Refusal  to  vpm  a  d^ult  will  not  be 
disturbed,  unless  an  abuse  of  discretion  la 
affirmatively  ihown. 

[Ed.  Note. — For  cases  Id  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error.  I  882&] 

2.  JUDOMEITT— DBrAUia>— VOCATIOS  —  TaOTB 
TO  AUTBOBIZS. 

Under  Rev.  Coda  Civ.  Proc.  |  161,  aa> 
tbOTisiug  vacation  of  a  judgment  taken  against 
one  through  bis  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  it  would  not  be 
justlned,  where  tbe  mmmons  was  regularly 
•wved,  and  defendant  read  it,  and  neglected 
to  omsnlt  counsel,  answer,  or  apjwar,  and  the 
case  was  regularly  tried  and  verdict  ren- 
dered for  plaintiff  on  all  the  Issues,  and  no 
fraud  was  practiced  on  defendant  or  attempt 
made  to  deceive  him,  thongh  plalntifTs  at- 
tOTney,  when  applied  to,  told  defendant  ha 
could  give  him  no  infonnatl<ni  In  r^ard  to  the 
ease,  and  no  complaint  was  filed  till  after  that 
time,  and  defendant  makes  aflldavit  that  he 
made  a  settlement  with  plaintiff;  this  being 
denied  hy  oonnter  affidants  of  plaintiff  and 
another. 

Appeal  from  CIrndt  Oonrt,  Day  Oonnty. 

Actitm  b7  Humt  KJetland  against  Christ 
PedramiL  From  an  order,  defendant  ap- 
peals. Affirmed. 

Frank  Bears,  Cor  appellant  J.  H.  Land, 
for  req^ndoit 


CORSON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  an  order  denying  his  motion 
to  vacate  and  set  aside  the  Judgment  and  for 
leave  to  file  an  answer  In  tbe  action.  The 
summons  was  served  on  tbe  5th  day  of  De- 
cember, 1902,  and.  no  answer  being  filed  and 
no  appearance  on  the  part  of  tbe  defendant, 
the  case  was  tried  to  a  Jury  on  the  27th  day 
of  January,  1905,  and,  the  verdict  having 
been  in  favor  of  the  plaintiff,  a  Judgment  was 
rendered  thereon.  On  tbe  2lBt  day  of  Peh- 
nary,  1003,  a  motion  was  made  by  the  defend- 
ant to  vacate  and  set  aside  the  Judgment 
and  for  leave  to  answer  in  the  action,  which 
motion  was  on  the  9th  day  of  March,  1903. 
denied  by  the  court,  and  from  that  order  the 
defendant  has,  as  before  stated,  appealed. 

It  appears  from  the  aflOdavlt  of  tbe  defend- 
ant, filed  in  suppMt  of  his  motion,  that  a 
smnmons  was  served  upon  him  on  tbe  5tb 
day  of  December,  1002,  in  the  city  of  Web- 
ster, in  Day  county;  that  he  read  the  sum- 
mons, placed  the  same  in  his  pocket  and  then 
immediately  left  Webster  for  his  home,  swne 
16  miles  distant,  in  Codington  county;  and 
that  by  some  means  the  summons  was  lost 
It  further  appears  that,  some  time  In  the 
latter  part  of  December,  tbe  defendant  called 
upon  plalntUTs  attcnney  and  sought  infor- 
mation In  regard  to  the  case,  and  that  said 
attorney  Informed  him  at  that  time  that  be 
was  attorney  for  tbe  plalntlfl  and  could  give 
him  no  information  in  regard  to  the  case; 
that  at  the  time  Ute  defendant  had  this 
cmversation  with  tbe  said  attorney  no  com- 
plaint in  the  action  had  then  beoi  made  or 
SMTed,  and  that  not  until  the  29th  day  of 
December,  1002,  did  the  plalntlfl  make  any 
complaint  In  the  acttoo;  that  no  papers  In 
the  action  bad  been  filed  In  tiie  oflBce  of  the 
Clark  of  coorts  in  and  for  Day  conn^  prior  to 
that  time,  and  that  he,  for  these  reasons, 
believed  that  said  salt  had  been  dlnnissed  or 
dlscontinned ;  ttut  npcm  defendant's  return 
home  from  the  said  Interview  with  the  plaln- 
tUTs attorn^,  at  the  request  of  tbe  brother- 
lu-law  of  tbe  plalntlfl,  be  called  upon  hw, 
then  UvlDg  with  ttM  family  of  said  brotlier- 
Inrlaw,  and  had  a  heated  conversation  with 
her  In  regard  to  the  case,  upw  which  he 
paid  the  sister  of  tbe  plalntlfl  $50^  and  agreed 
to  pay  her  $500  In  the  fall  of  19M,  and  th»e- 
upon  be  neelectod  to  consult  counsel  m  file 
an  answer  In  the  cas&  The  defendant  does 
not  claim  that,  In  this  Interview  witb  tbe 
plaintiff,  there  was  any  written  agreement  or 
settlement  or  that  he  executed  any  note,  or 
in  any  manner  secured  the  payment  of  the 
1500  to  be  paid  in  tbe  fall  of  1903.  This 
statement  ot  the  defendant  In  regard  to  tbe 
alleged  settlement  Is  denied  by  the  plaintiff 
In  her  Affidavit  in  opposition  to  the  motion, 
and  In  her  affidavit  In  substance,  she  says 
that  tbe  defendant  offered  to  pay  her  $500, 
and  thereupon  took  out  of  bis  pocket  $50  and 
tried  to  compel  her  to  take  the  same,  but  that 
she  refused,  and  that  thereupon  be  threw  tbe 
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ISO  upon  tbe  table  and  went  oat,  and  that 
upon  the  following  day  the  said  $50  was  re- 
turned to  and  accepted  by  him.  John  Brens- 
dal,  the '  brother-in-law  of  the  plaintiff.  In 
his  affidavit  in  rebuttal  of  the  defendant's 
application,  corroborates  the  plaintiff's  state- 
ment that  she  refused  to  accept  the  terms 
ot  the  pressed  settlement,  and  refused  to 
accept  the  $50. 

It  may  be  regarded  as  the  settled  rule  In 
this  court  that  a  motion  to  set  aside  and  Ta- 
cate  a  Judgment  and  for  leave  to  answer  is 
within  the  sound  Judicial  discretion  of  the 
trial  court,  and  that,  unless  it  affirmatlTely 
appears  that  there  has  been  an  abuse  of  such 
discretion,  the  ruling  of  the  trial  court  upon 
the  motion  will  not  be  disturbed.  Pettl- 
grew  T.  Sioux  Falls,  5  S.  D.  646,  60  N.  W. 
27;  Merchants*  National  Bank  r.  Stebblns, 
10  S.  D..469,  74  N.  W.  IAD;  Minnekahta  State 
Bank  t.  Fall  Blver  Oonnty.  4  S.  D.  124,  65 
N.  W.  868 ;  Evans  t.  Tall  River  Co.,  4  S.  D. 
119,  66  N.  W.  862;  Minnehaha  Natl.  Bank 
T.  Hurley,  18  &.D.2i,SZ  N.  W.  87.  The  ques- 
tion, t^ierefine,  presented  Is,  was  there  an 
abuse  of  anch  dlscretloa  by  the  trial  court  in 
thla  caae?  Taking  the  most  liberal  view  that 
the  facts  established  by  the  affidavits  In  this 
caae  will  warrant,  we  are  of  the  opinion  that 
there  was  no  such  mistake,  Inadvortmce,  anr- 
prlae,  m  ezcnsable  neglect  as  la  contemplated 
by  section  ISl  of  tiie  Bevlaed  Oode  of  OSvll 
Procedure,  under  which  a  court  la  autiiorlzed 
to  vaca^  and  set  aside  a  ]n4gment  and  per- 
mit a  party  to  answer,  as  would  have  Justi- 
fied the  trial  conrt  In  granting  the  def endanlfs 
motion.  It  wlU  be  observed  that  it  clearly 
appears  that  the  summons  in  ■Qie  action 
was  regularly  served,  and  that  the  defend- 
ant read  the  same,  and  that  be  neglected 
to  consult  counsel,  file  an  answer,  or  ap- 
pear In  the  action,  and  that  the  same  was 
regularly  tried  to  a  Jury  at  the  January  term, 
1908,  of  the  Day  county  circuit  court  and 
verdict  rendered  in  favor  of  the  plalntitr 
on  all  the  Issues,  and  plalntlfl*s  damages  as- 
aeaeed,  and  the  Judgment  regularly  entered 
thereon.  It  doee  not  appear  that  any  fraud 
was  practiced  on  the  defendant,  or  that  any 
attempt  was  made  to  mislead  him,  either 
by  the  plaintiff  or  ber  attwney.  The  plain- 
tiff's attorney,  when  applied  to,  very  properly 
informed  the  defendant  that,  as  attwney  for 
the  plaintiff,  be  could  give  him  no  Informa- 
tion In  regard  to  the  case.  It  also  appears, 
and  we  think  by  a  preponderance  of  the  evi- 
dence, that  no  settlement  was  effected  with 
the  plaintiff,  and  that  nothing  occurred  In 
the  Interviews  between  him  and  the  plaintiff 
which  gave  him  any  right  to  believe  that  she 
accepted  his  proposed  offer  or  would  settle 
the  case  upon  the  terms  proposed,  as  be  re- 
ceived back  the  $S0  left  by  blm  on  her  table, 
and  therefore  it  Is  quite  clear  that  defend- 
ant's failure  to  answer  the  complaint  In  the 
action  and  defend  the  same  was  the  result 
of  his  own  gross  negligence.  Even  under 
tlM  ilbenl  rule  laid  down  by  this  court  in 


Orlswold  Linseed  Oil  Go.  v.  Lee,  1.  S.  D.  531, 
47  N.  W.  956,  88  Am.  St  Rep.  761,  there  were 
no  facta  In  this  case  that  would  have  Justi- 
fied the  court  in  granting  defendant's  motion. 

The  order  of  the  circuit  court  denyliv  de- 
fendant's motion  Is  affirmed. 


In  n  NATIONAL  BOND  &  BBGUBITX 
00.* 

NATIONAL  BOND  A  SECURITY  CO.  v. 

HOPKINS  et  al. 
(Snpreme  Court  of  Minnesota.  Oct.  27,  1905.) 

1.  RiOOBDa—ESTABLISHIKO  TlXLB— TWBKHS 

Law— Pabtibs. 
Tax  liens  bdd  by  the  state  of  Minnesota  are 
within  the  terms  of  section  13,  c  805,  p.  459, 
Laws  1906,  providing  that  it  shall  be  joined  as 
a  party  defendant  in  proceedings  under  the  Toi^ 
rens  law  whenever  It  has  "an  interest  in  or  li«i 
upon"  the  land  In  suit. 

2.  Statutes — Special  LEOisuTioir  —  Consn* 
TDTioNAx,  Law. 

That  section  t«  merely  an  Inddental  feature 
of  the  general  law  enacted  by  tbat  chapter,  de- 
signed to  assist  in  the  effective  execution  ot  the 
Torreos  plan,  and  is  constltttti<HLal,  because  tbat 
law  is  constitutional. 
(Syllabus  by  the  Court.) 

Appeal  Czrom  District  Court,  Ramsey  Coun- 
ty ;  Grler  M.  Orr,  Judge. 

Proceedings  by  the  National  Bond  ft  se- 
curity Company  against  Cordelia  Ht^lm 
and  others  to  re«l>ter  title  to  land.  Jndg- 
mmt  tx  applicant  From  an  order  denying 
the  application  of  the  atate  to  opm  and  set 
aside  tbe  Judgment  tbe  state  appeals 
Affirmed. 

T.  E.  Kane,  Go.  Atty.,  and  O.  H.  O'Neill, 
Aast  Co.  Atty.,  for  the  SUte.  W.  G.  Whiter 
for  reeipondent 

JAGOARD,  J.  Proceedings  to  register 
title  to  land  resulted  in  an  amended  order 
of  the  court  that  tbe  summons  expressly 
name  and  Include  tbe  state  of  Minnesota  as 
one  of  the  defendants.  No  appearance  was 
made  by  the  State.  An  affidavit  of  no  an- 
swer was  filed.  The  court  filed  Its  findings, 
ordering  Judgment  in  favor  of  the  applicant 
Afterwards  the  state  filed  its  answer,  and 
under  a  stipulation  between  the  applicant 
and  the  state  that  answer  stood  in  lieu  of 
verified  petition  to  open  the  decree  under 
section  25,  c  805,  p.  466,  of  the  Laws  of  1906. 
On  the  hearing  the  court  made  certain 
findings  of  fact  as  to  the  tax  liens  held  by 
the  state  and  as  to  a  state  assignment  certif- 
icate executed  by  the  county  auditor  to  the 
applicant,  and  held  as  a  matter  of  law  that 
the  applicant  bad  tbe  laM  tax  lien  upon  all 
the  real  estate  Involved,  and  that  the  same 
was  superior  In  law  to  the  tax  liens  of  the 
state.  It  therefore  denied  the  application  of 
the  state  to  open  and  set  aside  the  Judgment 
rendered  In  favor  of  tbe  applicant  Tbe 
state  appealed  to  thla  court  frtnn  tbe  wdsr  to 
such  effect 
*For  oploioa  on  Uxatlon  ot  costs,  bm  IM  N.  W.  SI6L 
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1.  The  state  loslsta  that  section  13,  c.  305, 
p.  459.  Lawa  1905.  does  not  authorize  the 
making  of  the  State  ot  Mhmesota  a  par^ 
defendant  where  the  only  dahn  or  Interest 
the  state  holds  is  a  tax  lien.  That  part  of 
the  section  which  it  Is  claimed  authorized 
the  Joining  of  the  state  as  a  party  defendant 
is  as  follows:  "Whenever,  in  the  opinion  ot 
the  examiner,  the  state  has  any  Interest  In, 
<»■  lien  upon,  the  land,  he  shall  state  the 
nature  and  character  thereof  in  his  report, 
and  In  soch  cases,  the  state  shall  be  Joined 
aa  a  party  thereto^  in  ordw  that  Its  Ittteresta, 
estat^  or  lien  may  be  defined  and  preserTed." 
A  provision  similar  to  this  was  added  to  tlie 
original  Tcnrena  act  by  chapter  28^  p.  88% 
Gen.  Laws  1908.  The  ewwmtlal  difference  in 
the  language  of  the  two  sections  consists  in 
this,  namely:  In  the  law  ttf  190S,  the 
language  used  was  "interest  in  or  claims  up* 
<m"  land;  In  tiie  law  of  1906,  the  language 
used  was  **lntereat  In  or  lien  upon."  In 
National  Bond  &  Security  C9o.  t.  DaAam,  91 
Minn.  81,  97  N.  W.  458,  this  court  sostained 
the  contention  of  the  state  that  these  terms, 
"interest  In  or  claim  upon"  land,  did  not 
embrace  tax  liens.  "In  a  ^neral  sense  an 
interest  In  or  claim  upon  land  may  Include 
tax.  Judgment,  mtHrtgage^  and  attachment 
Ileos;  but  the  language  employed  in  the 
amendment  will  not  include  an  Interest, 
claim,  or  lien  other  than  the  actoal  rested 
title  in  the  state  of  Minnesota,  unless  it  is 
clear  that  the  Legislature  so  Intended. 
•  •  *  While  true  that  the  state  may 
surrender  its  sowelgnty  and  consent  to  be 
made  a  party  and  be  called  wptm  to  define 
Its  tax  liens  at  any  tlm^  yet  in  Wew  of  the 
manifest  inconvenience,  expense,  and  lack 
of  necemty  It  seons  unreasonable  that  the 
Legislature  Intoided  by  the  amoidment  to 
make  swfli  a  ewe^lng  cSuuge."  The  change 
in  the  language  is  the  clear  expression  of 
leglsIatlTe  intention  to  change  the  law  to 
meet  the  decision  in  the  Daakam  Case,  and 
to  enable  llena  of  the  sate  for  taxes  to  be 
adjudicated  in  the  proceeding  under  this 
Twrens  law.  To  acccnnpllsb  this  result  it  was 
not  necessary  that  the  legislative  act  should 
have  contained  the  opress  terms  "tax  liens" 
or  "lien  for  taxes."  It  Is  true  that  the  state 
may  have  a  lien  on  land  other  than  for 
ta»s,  as  a  Judgment  for  trespass  to  public 
land  or  ^operty;  but  it  is  also  npreas 
statutory  law  that  '*the  taxes  assessed  upon 
real  property  shall  be  a  lieu  tbereon  from 
and  Including  the  first  day  of  May  in  the 
year  in  which  they  were  levied,  until  the 
same  are  paid."  Section  162^  Gen.  St 
1894;  Webb  v.  Bidwell,  15  Minn.  479  (OIL 
894) ;  County  of  Hennepin  v.  St  Paul,  ete., 
Ry.  Oo.,  83  Mhm.  684.  24  N.  W.  196;  Wass 
T.  Smith.  84  Mhm.  804,  25  N.  W.  605.  In 
view  of  the  history  ot  these  laws  it  would 
be  an  unjustifiable  pOTverslon  of  legislative 
intoit  and  a  Tlolent  distortion  of  meaning 


of  words  to  hold  that  the  terms  "any  lien 
upon  land"  do  not  include  the  lien  of  the 
state  for  taxes. 

2.  The  state  further  contends  that  section 
13,  c.  805,  p.  459,  Gen.  Laws  1905,  Is  "special 
legislation  prohibited  by  Const  Minn,  art  4, 
SS  S3,  34;  the  classification  by  counties  hav- 
i^  over  76,000  inhabitants,  for  the  purpose 
of  the  section,  not  being  based  upon  any 
natural  rrason  or  public  policy,  but  Is  a  mwe- 
1^  arbitrary  clasBlflcatlon."  In  support, 
counsel  dte  Dulutb  Banking  Co.  t.  Koon,  81 
Hlnn.  490^  84  N.  W.  885 ;  State  v.  Walker, 
83  Hlnn.  298.  86  N.  W.  104 ;  Nicols  v.  Waltw, 
87  Mhm.  271,  33  N.  W.  800.  Section  18  Is. 
morely  a  part  of  tiie  present  Torrens  law. 
Tic  chapter  306.  It  is  not  a  separate  or  In- 
d^t^ident  enactment  It  is  an  Incidental 
feature^  designed  to  assist  in  the  effective  exe- 
cution of  the  ^oeral  Torrens  plan.  Ite  ctm- 
stltutionallty  Is  not  to  be  determined  Inde- 
pmdently,  but  resto  upon  the  validity  of  the 
law  as  a  wbt^e.  It  is  a  more  luraneh  of  a 
tree,  and  depends  for  support  upon  the 
soundness  of  the  trunk  and  the  roots  of  the 
tree  itself.  In  State  v.  Westfall.  86  Minn. 
437.  488,  480^  89  N.  W.  175,  89  Am.  St  Bep. 
671,  67  L  a  A.  297.  this  court  held  that  the 
law  providing  for  the  Torrens  system  of 
registering  land  titles  was  not  unconstltu- 
tlonal,  because  tbB  classification  of  connttes 
according  to  population  for  the  purpose  of 
the  act  Is  unauthorised  and  in  contravention 
of  sectlwis  88  and  84  of  article  4  of  the  state 
Oonstltutlon.  The  question  is  therefore  not 
longer  an  open  one  In  this  state.  The  law 
itself  being  constitutional,  this  subordinate 
part  is  constttutlonaL 

8.  Flnal^.  the  state  contended  that  the 
court  was  In  error  in  holding  that  the  Hen 
of  taxes  b^  by  the  state  had  been  cut  out 
and  barred  by  the  taxes  held  by  the  appli- 
cant, and  that  the  liens  held  by  the  state 
were  snpwlor  to  those  held  the  applicant 
The  record  does  not  disclose  enough  to  en- 
able tills  court  to  decide  this  controversy. 
The  paper  book  is  an  extraordinary  one. 
There  is  neither  a  settled  case  nor  a  Mil  of 
oceptlons.  The  evidence  presented  to  the 
trial  court  upon  the  hearing  of  the  applica- 
tion has  not  in  any  manner  been  returned  to 
this  court  For  these  reasons  the  respond- 
ent insisted  that  this  court  should  neither 
review  nor  reverse  the  order  of  the  trial 
court  The  questions  Involved  In  this  ap- 
peal are  so  Important  and  this  court  Is  so 
unwilling  to  decide  questions  submitted  to  it 
solely  upon  mere  technical  errors  or  omis- 
sions, that  the  other  questions  In  the  case 
have  been  considered.  But  after  careful 
examination  of  this  record,  we  find  It  im- 
possible to  satisfactorily  or  raasonably 
determine  the  facta  which  must  be  known 
before  a  conclusion  as  to  superiority  of  lien 
can  be  reached. 

Order  afilrmed. 
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In  n  NATIONAL  BOND  ft  SBCUBITZ 
CO, 

NATIONAL  BOND  ft  8ECUBITY  GO.  T. 

KINO  et  al. 
(Supreme  Court  of  Minneaota.   Oct.  27,  1905.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Grier  M.  Orr,  Judge. 

ApplIcatlMi  by  the  National  BoDd  ft  Securi- 
ty Company  to  establish  title  to  land  as 
against  Eliza  A.  King  and  others.  Judg- 
ment for  applicant.  From  an  order  refusing 
to  cpea  the  judgment,  the  state  appeals.  Af- 
flnned. 

T.  B.  Kane,  0(h  Attar.,  and  O.  H.  OTfeUl, 
Asst  Go.  Atty.,  for  the  Btata  W.  a.  Whlta, 
for  reqKmdent 

PBR  CUBIAM.  This  appeal  InvolTes  the 
Identical  lames  preaaited  In  Natloial  Bond 
ft  Security  Co.  t.  Gordidla  Ht^lxw  et  al., 
104  N.  W.  678;  and  for  ttie  reasons  stated 
In  the  opinion  filed  tlMrefn  the  wdw 
pealed  teom  Is  affirmed. 


PBTBIB  T.  BOABD  OF  OOUNTT  GOITBS 

OF  HUBBABD  OOUNTT. 
(Snpreme  Conrt  of  Ulnnesota.  Oct  20,  1906.) 

CoUimES-  EXPBnSCB— TBAHBPOBT^TIOn  OF 
PBI80ITBB8. 

Chapter  2M,  p.  CIS,  Laws  1908.  ameadlng 
section  5550,  Geo.  St  1^4,  so  as  to  provide  for 
ezpenaes  and  tranaportatloD  of  prisonera  neces- 
Barily  Incurred  by  a  sherUE  in  making  arrests, 
has  no  application  ta  variants  Isaaed  by  a 
Justice  of  the  peace. 
(Syllabus  by  the  GonrL) 

Appeal  tnun  District  Oonrt,  HnM>ard 
Gonnty;  M.  A.  Spooner,  Judge. 

Daniel  Petrle  filed  a  claim  with  fbe  board 
of  oommlaaioners  of  Hubbard  coun^,  which 
was  disallowed,  and  from  a  judgment  of  the 
district  court,  affirming  the  disallowance, 
claimant  appeals.  Affirmed. 

B.  F.  Wright,  tot  appellant  D.  O.  Wray. 
for  revondent 

LEWIS,  J.  Appellant,  wbUe  sheriff  of 
Hubbard  county,  received  a  criminal  war- 
rant, Issued  by  a  Justice  of  the  peace  of  that 
county,  authorizing  and  directing  the  prcH;>er 
officer  to  cause  the  arrest  of  a  certain  person 
and  bring  the  prisoner  before  blm  tor  ex. 
nmlnatlon.  The  arrest  was  made  at  Dexter, 
Minn.,  and  the  sherltT  brought  the  man  before 
the  justice,  necessarily  paying  out  to  a  com- 
mon carrier  for  his  transportatloit  the  sum 
of  $2.90.  The  sheriff  filed  his  bill  for  this 
amount  with  the  county  commissioners,  and, 
the  same  haying  been  disallowed,  appeal  was 
taken  to  the  district  court,  and  Judgment  was 
therein  entered  affirming  the  disallowance, 
from  which  tbe  sheriff  appealed  to  this  court 

Chapter  294,  p.  518,  Laws  1903,  re-enacted 
section  6550,  Oen.  Bt  189^  and  provided  that 


for  serving  a  smnmoni,  warrant,  wiit,  » 
any  process  Issaed  by  any  court  of  record, 
the  sheriff  should  receive  $1  for  each  de- 
fendant served,  and  all  necessary  transport 
tatlon  (Oiaiges  actually  paid  out  in  trans- 
porting any  such  iHlsoner  by  a  common  car- 
rier. The  original  section  contained  no  pro- 
vision for  recovering  transportation  charges, 
and  the  sununons  or  process  there  specified 
was  ffttm  a  court  of  law,  instead  of  a  court 
of  record.  Section  6050.  Q&l  St  1894,  limits 
sheriffs*  fees  to  the  same  aa  allowed  con- 
stables, as  provided  by  section  B555,  and  a 
sheriff  is  not  entitled  to  recover  tranqmrta- 
tion  charges  when  performing  tbe  duties  of 
a  constable,  unless  chapter  294,  p.  Slfl^  iMwn 
1908,  makes  such  provision.  No  special  ref- 
erence Is  made  in  the  new  act  to  writs  is- 
sued out  of  Jnstlee  courts.  There  Is  no  spe- 
clOc  repeal  of  section  6506,  and  tbe  only 
language  which  is  relied  upon  to  indicate  an 
intention  to  Include  warrants  issued  out  of 
Justice  courts  is  the  term  "court  of  record"; 
and  It  is  claimed  to  be  significant  that  the 
court  Is  designated  as  one  of  record,  whereas 
the  original  act  referred  to  it  as  a  "court  of 
law."  Technically,  and  perhaps  historically, 
considered,  a  Justice  court,  as  defined  by  the 
statute  of  this  state,  may  be  termed  a  "court 
of  record";  but  it  is  not  necessary  to  aer 
termine  that  question  at  this  time.  Not 
only  by  members  of  the  bar.  but  also  in  the 
popular  sense,  Justice  courts  are  not  gener- 
ally so  classified.  The  Legislature  has  dis- 
tinguished a  Justice  of  the  peace  from  a 
Judge  of  a  court  of  record.  See,  with  ref- 
erence to  printing  and  distribution  of  laws. 
Laws  1874,  p.  lis,  a  7,  S  81-  The  duties  of 
a  constable  are  of  a  local  character,  and 
there  are  probably  few  occasions  for  paying 
money  for  prisoners'  transportation  in  the 
service  of  process  from  a  Justice  court  Pot 
this  reason  the  Legislature  may  have  deem- 
ed it  wise  to  withhold  from  constables  tbe 
privileges  conferred  upon  sheriffs  by  chapter 
294.  We  can  concave  of  no  reason  why 
sheriffs  should  be  endowed  with  the  ex- 
ceptional privilege  of  conveying  prisoner* 
without  expense  to  himself  when  perform- 
ing duties  which  may  be  performed  the 
local  officer,  a  constable.  The  effect  of  such 
legislation  would  be  decidedly  in  favor  of 
sheriffs,  and  the  intention  to  accomplish  that 
result  should  clearly  appear  from  the  act 
The  more  reasonable  view  Is  that  the  Legis- 
lature did  not  have  In  mind  the  technical 
definition  of  a  court  of  record,  when  using* 
that  term,  but  used  It  in  the  common  ac- 
ceptation as  referring  to  the  superior  courts 
which  are  authorized  to  issue  such  writs, 
and  Intended  to  Include  only  the  fees  em- 
braced within  section  6000.  We  hold  that 
chapter  294,  p.  618,  Laws  1903,  has  no  ap- 
plication to  the  services  Involved  In  this 
appeal,  and  the  Judgment  la  accordingly 
affirmed. 

Judgment  affirmed.  * 
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PHILLIPS  et  al.  T.  MO  et  >1. 
(Supreme  Court  of  Miunesota.  Oct  20,  1905.) 

1.  New  Triax^Natuu  or  AonoH. 

To  determine  tbe  right  to  a  Mcoad  trial 
under  the  Btatute,  tbe  court  will  look  to  the 
Bnbatance  of  tbe  cause  of  action  determined,  and 
not  merely  to  tbe  form  or  manner  in  wbtdi  it  la 
proaontod. 

[Sid.  Note. — For  caaea  In  point,  see  voL  87, 
Gent.  Die.  New  Trial.  H  0>  10,  SIO,  306.] 

2.  Sahx— New  Tbul  as  or  Right— Aonon 
TO  RiroBif  Dbed. 

Where,  in  an  action  to  have  a  deed  declared 
a  mortgage,  possesion  of  the  real  estate  la  not 
■ought  b7  either  par^,  Oen.  St.  1894,  |  6845, 
Civing  a  second  trial  as  a  matter  of  rlj^t,  does 
not  apply, 

[Ed.  Note. — For  cases  in  point,  ate  ToL  87* 
Cent.  Dig.  New  Trial,  H  8^-858.] 

8.  Saux-^cofb  ow  Statute. 

Qen.  St.  1894,  f  684S,  doea  not  apply  to  all 
«etIouB  bf  which  tb%  title  to  real  aatata  may 
come  in  qneetion  and  be  determined. 

[SM.  Note.— For  cases  in  point,  sea  vid.  87, 
Cent.  Dig.  New  Trial,  ft  842-%68j 

(SyUaboa  by  the  ConrtO 

Appeal  from  District  Court,  B«dwood 
CMninty;  B.  F.  Webber,  Judge. 

Action  by  Jane  A.  Phllllpe  and  others 
against  Knud  B.  Mo  and  otbera.  There  waa 
Judgment  for  defendants,  and  plaintiffs  gave 
notice  ot  a  demand  for  a  second  trial  ai  a 
mattw  of  right,  and  appeal  from  an  order 
grantliig  a  motion  to  strike  the  notice  and 
demand  from  the  fllea.  Affirmed. 

Fred  B.  PhilUpa  and  Bmest  S.  Cary,  tor 
appellants.  SomerrlUe  &  Olsen,  for  re- 
■poodents. 

BLUOTT,  J.  Tbe  single  question  In- 
ToWed  on  ibis  appeal  Is  whether  or  not  the 
plaintiff  is  entitled  as  a  matter  of  right,  un- 
der Oen.  St  1884,  |  6845,  to  a  second  trial 
of  tbe  action.  Tbe  snlt  was  brongbt  in  Red- 
wood coottty,  and  was  tried  by  tbe  court  with- 
ont  a  Jnry.  A  ju^^ent  was  ordered  for 
tbe  defendants,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  plaintiffs 
appealed  to  this  court,  where  the  order  ap- 
pealed from  was  affirmed.  91  Minn.  811, 
97  N.  W.  969.  Judgment  was  thereafter 
entered  in  the  district  court.  Within  tbe 
time  allowed  by  statute  tbe  plaintiffs  paid 
tbe  costs  and  gave  proper  notice  of  demand 
for  a  second  trial  as  a  matte:  of  right,  as 
provided  by  the  statute  in  actions  for  tbe  re- 
covery of  real  property.  From  an  order 
granting  a  motion  to  strike  the  notice  and 
demand  from  the  fllea  the  plaintiffs  appeal 
to  this  court 

As  this  statute  applies  to  any  action  in 
which,  whatever  may  be  Its  form,  recovery 
of  real  estate  is  sought  by  either  party,  it  Is 
necessary  to  analyze  the  pleadings  In  order 
to  determine  what  was  In  fact  the  sub- 
stance of  the  action.  The  complaint  alleges 
that  on  August  1,  1896,  tbe  plaintiff  Jane  A. 
FhUIlps  was  tbe  ownw  in  fee  and  In  poe- 


session  of  the  premises  In  question;  that  she 
had  theretofore  mortgaged  the  lands;  that 
the  mortgage  had  been  foreclosed  and  the 
time  of  redemption  had  about  expired,  when 
the  plaintiffs  entered  Into  an  agreement  with 
the  defendant  Ennd  SI  Mo,  whereby  he  was 
to  furnish  the  money  to  redeem  said  prop- 
erty from  such  sale  and  teke  au  assign- 
ment of  the  rights  of  the  purchasers  at  the 
foreclosure  sale  and  a  quitclaim  deed  from 
tbe  plaintiffs,  which  was  In  fact  to  be  a 
mortgage  and  be  held  as  security  for  the 
repayment  of  the  money  so  advanced  by 
said  Mo;  that  the  deed  was  executed  and 
delivered  to  Mo  as  security  only,  and  that 
thereafter  Mo  transferred  this  real  estate  to 
another  par^;  that  the  plaintiffs  made 
cwtaln  payments  to  Mo;  that  they  then  de- 
manded an  accounting  and  offered  to  pay 
the  balance  due,  and  that  defendant  refused 
to  accept  tbe  same  or  recognize  tbe  plain- 
tiffs* claim;  that  plaintiffs  have  at  all  times 
referred  to  been  in  actual  possession  of  the 
lands.  PlaintlffB  then  demand  that  the  said 
deed  be  declared  a  m<^gage,  the  amount 
due  thereon  ascertained,  and  the  plaintiffs 
be  allowed  to  redeem  on  such  terms  as  may 
be  proper,  and  for  such  other  and  further 
relief  as  may  be  Just  and  equitable.  The 
answer  practically  admlte  all  the  allega- 
tions of  the  complaint  other  than  those  re- 
ferring to  the  deed  In  question,  and  alleges 
that  such  deed  was  In  truth  and  fact  an 
absolute  conveyance  and  not  a  mortgage; 
that  at  tbe  time  of  ite  execution  an  oral 
agreement  was  made  to  recouvey  80  acres 
of  the  said  lands  to  the  plaintiffs  upon  pay- 
ment within  a  reasonable  time  of  a  certain 
proportion  of  the  whole  sum  paid  by  Mo 
to  redeem  from  the  foreclosure  sale;  that 
no  part  thereof  was  ever  paid,  and  that  after 
said  deed  was  given  to  defendant  Mo  leased 
the  premises  to  the  plaintiffs,  who  have 
since  occupied  the  same  as  tenants  and  paid 
rent  therefor  to  the  said  Mo,  who  was  in 
possession  of  the  premises  through  his 
tenants.  The  answer  prays  judgment  that 
the  plaintiffs  take  nothing  by  the  action  and 
that  defendants  recover  their  costs  and  dis- 
bursementa  The  reply  denies  the  lease  of 
the  premises  to  the  plaintiffs,  and  prays 
Judgment  as  demanded  in  the  complaint 
The  trial  court  found  the  facts  generally  as 
claimed  by  the  defendant,  an^  as  conclu- 
sions of  law  found  (1)  "that  the  plaintiffs 
are  not  entitled  to  tbe  relief  demanded  in 
the  complaint  nor  to  any  relief  whatever; 
(2)  that  the  defendants  are  entltied  to  re- 
cover their  coste  and  disbursementa" 

The  act  in  question  is  a  remedial  statute 
and  should  be  liberally  construed.  To  come 
within  it  the  action  must  be  In  the  nature 
of  an  action  of  ejectment  for  the  recovery  of 
real  property.  It  does  not  Include  all  ac- 
tions in  which  the  titie  to  real  estate  may 
come  in  question  and  be  determined.  As 
stated  by  Chief  Justice  ODflllan  in  Godfrey 
T.  Valentine,  60  Minn.  284,  62  N.  W.  643.  had 
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the  Btatnte  Intended  to  give  the  right  to  a 
second  trial  In  all  actions  where  the  title 
to  real  estate  is  InvolTed  and  Is  determined. 
It  would  have  used  diffei-ent  language.  To 
determine  the  right  to  a  new  trial  In  a  given 
action^  the  court  will  look  to  the  substance 
of  the  action,  end  not  to  the  mere  form 
thereof.  Pleadings  wlU  be  taken  together, 
without  special  reference  to  their  formal 
aTerments,  and  If  It  appears  therefrom, 
in  connection  with  the  findings  and  decision 
of  the  court,  that  the  result  was  to  deter- 
mine the  ownership  and  right  to  possession 
of  real  property,  the  right  to  a  second  trial 
must  be  conceded.  Where  the  ownership 
and  tight  to  possession  concur,  it  has  been 
the  purpose  of  this  court  to  disregard  the 
mere  technical  effect  of  the  pleadings  in 
favor  of  the  substantial  rights  of  the  parties. 
Eastman  r.  Linn,  20  Minn.  4S3  (OIL  387)  ; 
Ferguson  v,  Kumler,  25  Minn.  183;  Somer- 
vllle  V.  Donaldson,  26  Minn.  75,  1  N.  W. 
808;  Schmitt  v.  Schmltt,  S2  Minn.  130, 
19  N.  W.  649;  Knight  v.  Valentine,  35  Minn. 
367,  29  N.  W.  8;  City  of  Bt.  Paul  v.  C,  M.  ft 
St  P.  Ry.  C3o.,  49  Minn.  88,  51  N.  W.  602; 
Godfrey  v.  Valentine,  50  Minn.  284,  52  N.  W. 
643;  Schons  v.  Village  of  Kellogg,  61  Minn. 
128.  63  N.  W.  266;  McRoberta  v.  McArthur,, 
69  Minn.  506,  72  N.  796 ;  Oahre  v.  Berry, 
19  Minn.  20,  81  N.  W.  537;  Flnnegan  t. 
Brown,  81  Minn.  608,  84  N.  W.  843;  Gray 
Caoud  Land  Co.  v.  Security  Trust  Co.,  93 
Minn.  369,  101  N.  W.  605.  Thus  It  has  been 
allowed  in  an  action  to  determine  adverse 
claims  (Eastman  v.  Linn,  20  Minn.  433  [GIL 
387] ;  Gahre  v.  Berry,  79  Minn.  20,  81  N.  W. 
637),  of  forcible  entry  and  unlawful  detainer 
(Ferguson  v.  Kumler,  25  Mino.  183),  and 
even  In  an  action  for  a  divorce  (Schmltt  v. 
Schmltt.  32  Minn.  ISO,  19  N.  W.  649),  where 
a  cause  of  action  substantially  In  ejectment 
was  improperiy  Joined  with  a  cause  of  ac- 
tion for  divorce.  But,  while  the  statute  has 
been  thus  Ub^^ly  construed,  it  has  been 
steadily  and  consistently  held  to  apply  only 
when  the  right  to  recover  possession,  as  well 
as  the  ownership.  Is  Involved.  Sohona  v. 
Village  of  Kellogg,  61  Minn.  12a  63  N.  W. 
257;  McKoberta  v.  McArthur,  69  Minn.  500, 
72  N.  W.  796;  Somervllle  t.  Donaldson,  26 
Minn.  76,  1  N.  W.  808. 

Applying  these  roles  to  the  present  action, 
we  find  it  Tery  apparent  that  the  actixax  in 
form  and  euVstance  Is  in  equity  to  have  an 
instrument  which  on  its  face  purports  to  be 
a  deed  of  conveyance  declared  to  be  in  fact 
a  mortgage  for  the  aecuritr  of  a  debt  The 
plaintiffs  do  not  all^  tliat  they  are  entitled 
to  possession,  or  ask  to  have  their  alleged 
possession  by  tenant  confirmed.  Nor  do  the 
plaintiffs  ask  to  be  adjudged  the  owjon  of 
the  land.  All  that  the  defendants  ask  for  is 
that  the  court  do  not  adjudge  tiiat  the  deed 
In  Questifm  Is  a  mortgage.  The  trial  court 
has  not  found  that  either  party  Is  entitled 
to  recover  the  possession  of  the  land,  and  It 
could  not  properly  have  determined  the  right 


to  possession  under  the  issues  raised  by  tbe 
pleadings  and  litigated  at  the  trial.  It  is 
Impossible  for  this  court,  from  the  record,  to 
say  that  tbe  action  Is  in  substance  one  for 
the  recovery  of  real  property.  The  all^a- 
tlons  and  findings  as  to  the  possession  are 
merely  Incidental,  and  material  only  in  so 
far  as  the  fact  of  possession  haa  a  bearing 
upon  the  relation  In  which  the  parties  stood 
to  the  deed  which  it  Is  aoui^t  to  have  dedar- 
ed  a  mortgage. 
Order  affirmed. 


GITT  OF  DULUTH  t.  ABBAHAMSON. 
(Suprane  Court  of  MhuieMta.  Oct  20,  19(KS.f 

1.  iNTOZioATino  LiQUoaa—SAij:  on  Sviidat 
—Evidence— SuinoiEHCY. 

A  city  ordinance  was  entitled  "Sale  of  In- 
toxicating Liquors."  The  body  of  tbe  act  em- 
braced a  provision  prohibiting  the  opening  of 
licensed  saloons  on  the  Sabbath.  avUj  tbe 
evidence  was  suffident  to  justify  the  courictim 
of  tbe  licensee. 

2.  MniTIOIFAI.  OOBPOUTIOHa— OBDIMAtrCKS— 

Title. 

The  ordinance  was  not  in  conflict  with 
section  27.  art.  4,  of  the  OonstltiitiDn,  and  aee- 

tion  59  of  the  city  charter. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Gent.  Dig.  Municipal  Corporations,  |S  2S8-262: 
vol.  44,  Cent  Dig.  Statutes,  |  lfi&] 
.  (Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Dalutli; 
W.  L.  Wlndom,  Judge. 

Julius  Abrahamscm  was  convicted  of  keep- 
ing a  saloon  open  on  the  Sabbath,  cfmtnxy  to 
the  provisions  of  a  dty  ordinance  and  ap- 
peals. Affirmed. 

A.  Marshall  and  W.  B.  Whipple,  for  appel- 
lant Bert  Fester,  aty  Atfy.,  and  T.  J. 
McKeou.  Asst  City  Atty.,  tat  respondent; 

IiBWIB,  J.  Appellant  was  cmvlctea  In 
the  municipal  conrt  of  the  dty  (d  Dnlntb 
tor  unlawfully  and  willfully  keeping  opea 
a  saloon  on  the  Sabbath,  contrary  to  tbe 
terms  of  tlie  dty  ordinance  regolatlns  tbe 
sole  of  intoxicating  liquor. 

1.  The  trial  court  was  JnstUSed  in  its  con- 
dnslons.  and  the  question  of  the  snffidaic; 
of  tbe  erideace  does  not  merit  any  extend- 
ed discussion.  The  testimony  of  the  proeecai- 
Ing  witnesses  was  to  tbe  ^ect  that  they 
found  the  door  of  the  saloon  opm  on  a  cer- 
tain Sunday,  and  that  sevaal  pwscms  were 
In  the  barroom.  It  was  not  necessary  fw  tlie 
state  to  prove  that  Intozieating  liquor  was 
actually  sold  at  the  time,  and  tbe  truthful- 
ness of  the  explsnatiuk  offered  on  bebatC  at 
the  defense,  accounting  for  tbe  presence  of  tbe 
def  endsnt  licensee,  bis  bartender,  and  onoth^', 
was,  under  the  circumstances,  clearly  fcr  tbe 
determination  of  tbe  court  It  Is  not  inr 
tended  to  ovemile  what  was  stated  in  tbe 
case  of  State  v.  Clemensoi,  82  Minn.  101,  90 
N.  W.  640^  to  the  ^ect  that  the  mere  tact 
that  a  saloon  ke^ier  may  keep  the  door  of  tkla 
saloon  open  after  the  hour  of  11  o'dock 
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would  not,  standing  alone,  coQBtitute  a 
violation  of  the  statute.  What  we  do  hold 
Is  tbat  tbe  court  was  warranted  In  finding 
that  upon  the  occasion  In  question  appel' 
lant's  saloon  was  open  for  tbe  purpose  of 
carrying  on  the  licensed  business. 

2.  The  ordinance  was  not  iuTalM  as  being 
In  contraTCTtlon  of  section  27.  art  4,  of  tbe 
Constltntlon,  and  section  59  of  the  dty 
charter.  The  ordinance  in  question  Is  en- 
titled "Sale  of  Intoxicating  Liquors,"  and 
comprlsea  14  sections,  embracing  the  «itlre 
subject  of  tbe  sale  of  Intoxicants  In  the  dtjr 
of  Oolntb;  provides  for  the  issuance  of  a 
liceoae.  amonnt  of  the  fee,  bond,  sureties, 
applications  for  license,  hearing  upon  tbe 
same,  license  when  not  to  be  granted  and 
bow  to  be  used,  and  penalties;  and.  among 
other  things,  contains  a  provision  requir- 
ing all  places  where  the  sale  of  Intoxicat- 
ing liqnors  shall  be  licensed  to  be  closed 
dnrlnff  all  boors  of  every  Sunday  and  every 
goaeral  or  special  election  day,  and  tliat 
upoo  weekdays  tbey  shall  not  be  kept  open 
later  than  11  at  nlgbt  or  earlier  than  B  in 
tbe  morning.  Tbe  point  urged,  going  to  tbe 
UDCCHiBtltiitlraiaUlsr  of  the  ordinance^  Is  that 
tba  title  qwdflcally  refers  to  the  sale,  where- 
as tbe  provision  In  Qoeitlon  has  referaice 
to  the  regulation  or  pn^bitton  of  ttw  sale 
of  intoxicating  Uqnors,  and  that  the  regula- 
tion or  prohlbltloii  ot  aalea  have  no  Jnst  <x 
proper  reference  to  the  subject  Indicated 
In  the  title  Tbe  objects  and  purpoaes  of  an 
act  need  not  be  expressed  In  fnll  In  the  title. 
Llm  T.  Board  of  County  Com'rs.  80  Minn. 
68,  64,  82  N.  W.  1004.  If  the  provisions  of 
the  act  are  connected  with  its  title,  or  If  tbey 
In  any  reaamable  manner  tend  to  the  aooom- 
pllahmmt  ot  the  object  eqtressed  in  the 
title,  the  statute  is  OHwtltationaL  State  ex 
reL  Ghapel,  68  Minn.  636,  6S  N.  W.  940. 
The  title  Is  snfficioit  it  It  la  not  a  cloak  for 
leglsleting  on  dlssimHar  matters,  and  sub- 
jects unbraced  In  tbe  enacting  clause  are 
naturally  wltUn  the  subject  expressed  in 
tbe  title  Winters  v.  City  of  Dulutfa,  S2 
Minn.  127,  84  N.  W.  788.  If  the  Legislature 
is  fairly  apprised  of  the  general  character 
of  an  enactment  by  the  subject  as  express- 
ed In  Its  title,  and  all  Its  provisions  have  a 
Just  and  proper  ritference  thereto  and  are 
sncb  as  by  tbe  nature  of  the  subject  so  in- 
dicated as  are  manifestly  appr<9riate  In 
that  connectl<m  and  as  might  reasonably  be 
looked  for,  thai  the  requirement  of  the  C9on- 
fidtntion  Is  c(HupIled  with.  State  v.  Cassldy, 
22  Minn.  812,  21  Am.  705.   Se^  also, 

general  principles  discussed  in  State  v.  Board 
of  Control,  86  Minn.  165,  88  N.  W.  633 ;  Gaare 
V.  Board  of  Coun^  Com'rs,  90  Minn.  630.  97 
M.  W.  -422;  State  v.  Leland,  91  Minn.  321, 
98  N.  W.  92.  Tbe  ordinance  In  question  is 
within  ttiese  ^Inctples.  Under  the  genoral 
titles  "Sale  <tf  Intoxicating  Idquors,"  any  one 
would  reasonably  expect  the  ensuing  enact- 
ment to  cover  tbe  entire  subject,  including  the 
regulation  of  licenaes  and  the  conditions  and 


restrictions  upon  which  the  sale  of  liquor 
would  be  permitted.  Tbe  prohibition  of  its 
sale  on  certain  days,  such  as  the  Subbath,  is 
pertinent  to  and  naturally  connected  with  tbe 
general  subject  of  the  sale  of  Intoxicants. 
Judgment  affirmed.  - 


WATKINB  et  al.  v.  BIGBLOW  et  al. 
OTIS  et  al.  t.  AMHERST  H.  WILDBB 
CHARITT. 

(Supiems  Court  ot  MlmuMita.  Oct  20,  1905.) 
WiLiA— CoMTaar— Suit  fob  Cokbtbuotion— 

COURSBL  Fees— EXCE88IVENE88. 
An  allowance  of  $30,000  to  certain  of  tbe 
counsel  engaged  In  this  action  for  lenriees  ren- 
dered by  than  therein  considered  in  connection 
with  the  facts  and  drenmstancas  disdoaed  by 
the  record,  and  Md  excessive. 

(Srilabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  County; 
George  L-  Bunn,  Judge. 

Action  by  Vlctw  M.  WatUns  and  others, 
trustees,  against  Charles  H.  Blgelow  and 
others.  From  an  order  making  certain  allow- 
ances of  attorney's  fees  to  Charles  E.  Otla  and 
another,  the  Ambarst  EL  Wlldw  Charity  ap- 
peals. Reversed. 

Harv^  OfiScer  and  Stringer  ft  Seymonx,  for 
appellant  William  D.  Mitchell,  tor  respcmd- 
enta  Otis  and  How.  Charles  N.  Bell  and  Davis, 
Kellogg  Sl  Sevwance^  fw  ^ctor  M.  Watklns 
and  others. 

BROWN,  J.  This  appeal  Involves  the  propri- 
ety of  tbe  allowance  by  tbe  trial  court  of  at- 
torney's fees  for  services  rendered  In  the  case 
of  Watklns  v.  Blgelow  et  aL,  93  Minn.  210. 100 
K.  W.  1104.  That  case  Involved  the  construc- 
tion of  tbe  last  wills  of  Amherst  H.  Wilder  and 
Fanny  S.-  Wilder,  bis  widow,  by  which  the 
"Amherst  H.  Wilder  Charity"  was  founded. 
Several  prominent  attorn^s  were  retained  In 
the  case  in  support  of  the  wllla,  and  tbe  court 
below  awarded  them  compenaatloD  as  follows: 
Davis.  Kellogg  &  Severance,  $16,000;  Charles 
N.  Bell,  $40,000;  Charles  E.  Otis  and  Jared 
How,  $30,000.  No  objection  was  made  to  the 
allowance  to  Davis,  Kellogg  &  SeveraDce. 
The  allowance  to  Bell  was  by  him  materially 
reduced,  and  a  compromise  effected,  so  tbat 
this  appeal  Involves  solely  tbe  propriety  of  the 
allowance  of  $30,000  to  Judge  Otis  and  Jared 
How.  Tbe  action  was  brougbt  to  obtain  a 
Judicial  construction  of  the  will  of  Mr.  WUda", 
and  was  In  Its  origin  a  friendly  one.  Subse- 
quent to  its  commencement,  however,  certain 
claimants  appeared  and  applied  for  leave  to 
Intervene,  contending  that  the  will  was  Invalid 
and  that  the  property  Involved  belonged  to 
them  as  heirs  of  Mrs.  Wilder,  whose  will,  as 
they  contended,  was  also  Invalid.  Their  ap- 
plication was  made  In  due  form  to  the  court 
below,  vbere  It  was  denied,  and  their  appeal 
to  this  court  resulted  in  an  affirmance  of  that 
order.  93  Minn.  210,  100  N.  W.  1104.  This 
ended  the  litigation.  Tbe  services  for  which 
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oompen Ration  vsi  tHowed  were  rendered  In 
tliat  action,  and  consisted  in  the  main  of  prep- 
aration for  an  argument  of  tbe  1^1  questions 
luTolved  both  in  the  district  and  this  court 
There  was  no  extended  trial  In  the  court  be- 
low. The  controversy  was  determined  trout 
the  standpoint  of  the  pleadlng&  At  the  hear^ 
ing  before  tbe  court  bdow  In  the  matter  of  the 
allowance  to  the  attorneys  for  th^  services, 
the  record  and  lunceedlngs  In  the  action,  to- 
gether with  the  brieft  and  arguments  of  coun- 
sel, were  offered  In  evidence;  also  the  testi- 
mony of  leadtag  members  of  the  bar,  by  whom 
estimates  of  the  value  of  such  services 
wcse  given.  The  bearing  was  bad  be- 
fore tbe  court  before  which  the  original 
action  was  heard,  and  iu>on  the  showing  Just 
m«itloned  the  court  made  the  wder  appealed 
from. 

The  point  made  by  the  respondents  that  the 
genanl  role  that  findings  of  a  trial  court  will 
In  all  cases  be  sustained,  unless  dearly  and 
palpably  against  the  evidence,  ^uld  be 
applied  to  this  case,  Is  not  well  taken.  That 
rule  has  no  particular  application  to  a  case  of 
this  kind.  There  are  no  facts  In  controversy 
to  be  settled  and  determined  by  specific  find- 
ings. The  employment  of  Judge  Otis,  and  the 
fact  tbat  be  associated  with  him  Mr.  How  for 
reasons  personal  tx>  himself,  and  the  extent  of 
the  services  rendered  by  them,  were  in  no  way 
disputed.  The  only  controverted  question  pre- 
sented to  the  court  below  was  the  value  of  th^ 
services.  The  findings  of  the  trial  court  uptm 
that  question  are  not  final,  nor  does  the  gen- 
eral role  guiding  this  court  In  reviewing  find- 
ings of  ttie  trial  court  apply  in  its  full  force, 
lu  view  of  the  fact  that  there  are  no  contro- 
verted qu^ons  of  fact,  and  as  tbe  nature  and 
character  of  the  services  rendered  and  tbe  Im- 
portance of  tbe  litigation  are  as  familiar  to 
this  as  to  the  court  below,  we  regard  the  ques- 
tion In  a  large  measure  as  an  original  one  and 
determine  It  accordingly.  Viewing  the  matter 
in  this  light,  though  we  hesitate  somewhat  to 
Interfere  with  tbe  Judgment  of  the  learned 
trial  court,  the  facts  and  clreumstances  dis- 
closed by  the  record  impel  us  to  the  conclusion 
that  the  allowance  to  Judge  Otis  and  Mr.  How 
Is  too  large. 

It  is  undoubtedly  true  that  the  question  of 
allowance  of  counsel  fees  In  matters  of  thUi 
character  Is  a  judicial  one,  resting  largely  In 
the  sound  discretion  ot  the  court  to  which  it 
Is  presented.  But,  as  ronarked  by  Judge 
Brewer  In  Central  Trust  Co.  t.  Ballway  Co. 
(C.C.)  32  Fed.  187,  it  Is  discretionary  only  In 
the  sense  that  there  are  no  fixed  roles  to  de- 
termine the  proper  allowance,  and  Is  not  dls- 
cretlraary  In  the  seme  that  courta  are  at  libera 
ly  to  give  anything  more  than  a  fair  and 
reasonable  compensation.  The  trust  Involved 
In  this  litigation  was  the  greatest  charity  trust 
ever  attenpted  to  be  created  In  this  state,  and 
should  be  preserved,  guarded,  and  protected 
to  the  fullest  extent,  not  only  by  those  to 
whose  hands  Its  managonent  Is  committed* 


but  by  Uie  courts  as  wdl,  wbenem  caUed  ap 
on  or  required  to  act  It  Is,  Indeed,  andes  ttv 
protection  of  the  law,  and  the  court  should  be 
the  last  to  take  any  action  which  might  be 
criticised  as  opening  Oie  door  to  Its  dlsslpattoii. 
By  this  remark  we  have  so  refer«ice  to  tbe 
'order  hen  under  review,  nor  do  we  migs^at 
that  tfther  the  court  below  or  tbe  attom^v 
whose  fees  are  Involved  intended  to  allow  or 
to  claim  anything  further  than  what  was  ratr 
and  Just 

The  entire  litigation  was  under  tbe  control 
of  Charles  N.  Bell,  who  drew  the  wills  creatiliig- 
tbe  trust,  and  be  was  retained  as  chief  conu- 
sel.  He  associated  with  him  the  firm  of 
Davis,  Kellogg  &  Severance,  and  suggested  to- 
cotain  of  the  trustees  that  Judge  Otis  be  re- 
tained to  represent  them.  For  reasons  person- 
al to  himself.  Judge  Otis  retained  Mr.  How,  a 
member  of  the  St.  Paul  bar,  to  assist  him  in 
the  case,  but  pursuant  to  an  understanding 
between  himself  and  his  clients  that  How's 
emi>loyment  should  not  subject  the  trust  estate 
to  any  greater  charge  for.  his  services.  Sc^m- 
rate  briefs  and  arguments  were  made  by  the 
dUTerent  counsel;  Mr.  Kellogg  acting  for  his 
firm,  and  Mr.  How  for  Judge  Otis.  The  quee- 
tions  discussed  by  each  were  the  same  and 
related  to  the  validity  of  tbe  trust  created  by 
the  wills.  In  determining  the  value  of  the 
services  of  each,  the  court  very  propnly  took 
into  consideration  the  standing  of  counsel  at 
the  bar,  the  nature  and  extent  of  the  services 
rendered  by  them,  the  Importance  of  tbe  ques- 
tions in  Issue,  and  the  amount  of  money 
involved.  The  allowance  to  the  firm  of  Da  via, 
Kellogg  A  Severance  in  the  sum  at  |15,000 
was  retarded  by  all  partis  as  fair  and  Just 
and  In  view  of  tbe  fact  that  tiie  employment 
of  Mr.  How  was  subject  to  the  condition  tbat 
no  extni  liability  should  be  occasioned  thereby 
we  are  unable  to  point  out  why  Jndge  Otis 
should  receive  any  greater  Bum,  even  though 
his  right  to  compensation  might  In  a  measure, 
have  depended  upon  tbe  snccessfol  termination 
of  tbe  litigation.  It  is  not  dalmed  that  fala 
aerrlcea  were  of  any  grater  value  than  those 
of  Mr.  Kellof^,  and  It  seems  clear  that  the 
allowance  of  $30,000  to  blm  Is  beyond  what 
we  should  approve.  The  large  allowance  to 
Mr.  Bell  covered  services  other  than  those 
rendered  in  this  particular  litigation,  and  Is 
no  criterion  upon  which  to  base  an  aUowance 
to  the  other  counsel  His  claim  was  com- 
piomlsed  by  an  arrangement  wltii  the  trustees, 
and  the  greatly  reduced  sum  was  accepted  in 
full  paymrat  for  bis  services.  We  are  con- 
scious of  the  great  service  rendered  ttie  trust 
estate  by  all  counsel  employed,  and  that  a 
^ly  liberal  allowance  was  propwly  made  to 
them  by  the  court  below;  but  we  are  unable 
to  break  away  fnmi  the  conviction  ttut  no 
distinction  should  have  been  made  between 
the  allowance  to  the  firm  at  Davii^  Kellogg  & 
Severance  and  to  Judge  Otis  and  Mr.  How. 
'  Our  conclusion,  therefore.  Is  that  the  ord«r 
appealed  from,  in  so  far  as  It  aXiom  130,000- 
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to  Judge  Otis  and  Mr.  How,  be  reversed,  and 
a  new  trial  ordered,  onlesa  respondents  con- 
sent to  accept  and  receive  the  sum  of  $16,000 
In  full  for  services  rendered  by  them;  notice 
of  acceptance  to  be  filed  with  ^e  clerk  of  the 
conrt  bejow  within  10  days  after  the  case  Is 
lemitted.  It  Is  so  radered. 


NATLOR  T.  STBNH  et  al. 
(Supreme  Court  of  Minnesota.   Oct  20,  1905.) 

1.  BscBOwa— Failube  to  Dbliveb  — Riqhts 
OF  Pabtt  Pebtobuinq. 

A  contract  to  sell  land,  deposited  la  escrow, 
takes  effect  according  to  its  terms  upon  the  per- 
f  ormaace  of  the  agreed  conditions  by  the  grantee 
therein  named,  although  not  in  fact  pbysicaUy 
delivered  to  him. 

(Ed.  Note. — For  cases  in  ooint,  see  vol.  19, 
Cent.  Dig.  Escrows,  18  12,  IS.] 

2.  Contracts— Execution— Failtjbe  of  Pab- 
TiM  TO  Sign. 

A  party  who  signs  and  dellrers  an  instra- 
ment  is  bound  by  the  obligations  it  contains,  al- 
though it  is  not  executed  by  all  the  parties  for 
whose  signatures  it  was  prepared,  where  there 
is  no  testimony  on  his  part  of  intention  not  to 
be  bound  thereby  until  it  is  signed  by  others, 
brought  home  to  the  obligee  therein,  no  express 
agreement  to  such  effect,  and  no  loss  of  remedy, 
by  way  of  indemnity  or  contribution,  by  failure 
of  other  parties  to  execute  the  instrnment 

[Ed.  Note.— For  cases  in  point,  ses  vol.  11,  i 
Gent.  Dig.  Gontiaets.  I  168.]  | 

S.'  VENDOB   AMD  PUBOHABIB— COHTRAOT   FOB  I 
CONVETANCB  —  DBLITXBT    IN    BSCBOW  — 

Bbeach— Dauaoes. 
Where  the  owner  of  an  andlvlded  half  in- 
terest in  land  deposits  a  contract,  not  signed  by 
the  owner  of  the  other  undivided  half,  to  sell 
the  whole  land  to  a  third  pentm,  in  escrow,  to 
be  delivered  to  the  grantee  upon  the  payment  of 
a  certain  sum,  and  thereafter  acquires  the  title 
to  the  whole,  the  grantee  named  in  that  contract 
upon  the  payment  of  such  sum  becomes  entitled 
to  his  rights  thereunder,  although  the  person 
holding  it  in  escrow  refuses  to  deliver  It;  -and 
where  such  vendor  has  sold  the  premises  to  other 

E croons,  who  were  innocent  pnrdiasers  for  value, 
e  is  liable  to  the  vendee  In  damaffes  for  breach 
.of  the  contract. 

(Syllabus  by  the  OmrtO 

Appeal  from  District  Conrt  Dodfle  Gonntr ; 
Thomas  8.  Bnckham,  Judge. 

Actlffli  by  A-  P.  Najlor  against  Jobu  I. 
Stene  and  others.  Judgment  for  plaintiff, 
and  defendant  Strae  appeals.  Affirmed. 

Mohn  &  Motan  and  Tbos.  H.  Qulnn,  f<H>  ap- 
pellant Chllds,  Bdgerton  ft  Wickwln^  for 
respwdent 

JAOOARD,  J.  The  defendant  and  appel- 
lant Stene,  the  owner  of  an  midlvided  half 
Interest  In  a  tract  of  land,  bad  orally  agreed 
with  the  owner  of  tbe  other  undivided  half, 
Lund,  to  buy  the  latter's  Interest  for  $2,SO0. 
Thereafter,  on  September  1, 1908,  the  defend- 
ant Stene  signed  a  cmtract  agreeing  to  con- 
vey the  whole  of  tbe  premises  for  $5,150  to 
tbe  plaintiff.  Of  this  snm  $100  was  earnest 
money.  $20  of  which  was  paid  when  the  con- 
tract was  signed.  Id  that  contract  the  gran- 


tors were  referred  to  In  the  plural  number  as 
"we"  and  "us."  Their  names  were  not  spe- 
dflcally  mentioned.  A  space  for  a  signature 
was  left  blank  under  the  signature  of  tbe  de- 
fendant Stene.  The  plaintiff  also  signed  the 
contract  and  became  bound  by  Its  terms. 
Tbe  agreement  was  tbea  left  wltb  the  attor- 
ney at  law  who  drew  It  to  be  delivered  by 
him  to  the  plaintiff  upon  the  payment  of  $80. 
When  the  contract  was  read  over  to  the 
parties,  the  plaintiff  was  informed  that  It 
would  require  the  signature  of  tbe  other  part 
owner  of  said  land,  Lund.  The  defendant 
Stene  then  promised  and  agreed  to  procure 
such  signature  by  the  time  plaintiff  should 
forward  to  the  said  attorney  the  $80,  balance 
of  earnest  money.  Subsequently  to  the  ex- 
ecution of  the  contract  the  defendant  Stene 
notified  the  attorney  that  the  owner  of  the 
other  half,  Lund,  refused  to  entertain  the 
deal,  and  directed  such  attorney  to  so  advise 
plaintiff  and  to  return  the  earnest  money  to 
plaintiff  and  the  contract  to  him(Stene).  On 
the  4tb  of  September  tbe  defendant  Stene 
procured  a  deed-  to  the  premises  from  Lund. 
On  the  same  day  tbe  plaintiff  offered  to  pay 
$80  to  the  attorney  and  demanded  the  con- 
tract This  the  attorney  refused  to  deliver. 
On  September  7th  the  defendant  conveyed 
the  premises  by  warranty  deed  to  other  de- 
fendants for  $5,720.  The  premises  were,  at* 
the  time  of  the  execution  of  plaintiff's  con- 
tract with  the  defendant  according  to  the 
court's  findings,  worth  the  sum  of  $5,600. 
Tbe  court  found  that  the  defendant  by  his 
repudiation  of  his  contract  with  the  plaintiff, 
damaged  the  plaintiff  to  tbe  extent  of  $450. 
Judgment  was  accordingly  entered  for  the 
plaintiff  In  that  sum. 

1.  The  contract  so  deposited  with  the  at- 
torney operated  as  an  escrow.  8  Words  & 
Phrases,  2464;  Sheppard'a  Touchstone  (7th 
Ed.)  59;  Bowker  v.  Bnrdekln,  11  M.  &  W. 
128,  147;  Mlllershlp  v.  Brookes,  5  H.  &  N. 
797;  Wheelan  v.  Palmer,  68  L.  T.  Rep.  (N. 
S.)  937,  89  Ch.  Dlv.  648.  Upon  the  pCTform- 
ance  of  the  stipulated  condition  It  became  of 
full  force  and  ^ect  and  was  complete  and 
executed,  altbot^h  not  In  fact  delivered  to 
the  grantee  therein  named.  The  defendant 
Stene  became  bound  by  It  and  the  plaintiff 
became  entitled  to  bis  l^al  remedies  In  ac- 
cordance with  Its  terms.  Davis  v.  Clark 
(Kan.)  44  Cent  L.  J.  462.  And  see  note  on 
page  455  ;  28  Sol.  J.  &  R.  468  ;  28  Am.  Law 
Reg.  (N.  S.)  108,  K  15.  16,  and  17  of  note  to 
Cherry  v.  Herring.  The  trial  court  In  this 
case  found  that  the  delivery  of  the  contract 
was  conditioned  only  upon  the  payment  of 
tbe  $80,  and  not  upon  the  procuring  of  the 
signature  by  tbe  owner  of  tbe  other  undi- 
vided half  to  the  contract  It  was  abundant- 
ly justified  In  so  finding.  Inter  alia,  the 
plaintiff  and  the  attorney  with  whom  the  in- 
strument was  left  BO  testified. 

The  Ing^ous  contention  of  the  counsel  for 
the  def«idant  Stene  rests  upon  the  inference 
to  be  drawn  from  the  use  of  tbe  words  "we" 
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and  "VB**  throngboot  tbe  (MUitract,  and 
tnm  the  failure  of  tlie  owner  of  tbe  other 
undivided  lialf  to  sign  the  contract;  In  con- 
nection with  the  testtnitmr  as  to  the  disclo- 
sure of  the  necessity  of  obtaining  that  slgna- 
ture;  Bishp  on  Gont  |  171.  It  is  undoubt- 
edly true  that  the  condltlens  upon  which  an 
instnunent  left  In  escrow  becomes  optative 
may  be  express  or  implied  (see  Park,  B..  in 
Bowker  t.  Burdekin,  11  M.  &  W.  128),  and 
that  the  implication  to  be  drawn  from  tbe 
presence  of  names  of  jutrtles  in  tbe  body  of  a 
contract  and  from  tbe  absence  of  their  sig- 
natures thereto,  In  connection  with  the  testi- 
mony of  the  person  seeking  to  enfbrce  that 
Instrummt  against  those  who  signed  it,  that 
It  was  ix^  to  be  delivered  until  it  was  s^ad 
by  all  whose  names  appeared  in  It,  maj  be 
tint  the  contract  was  not  completed  (Whit- 
ford  T.  Laldler,  04  N.  T.  14B,  15%  46  Am.  Bep. 
131).  And  any  (me  who  executes  a  contract 
may  protect  himself  from  liability  tbereon  by 
affirmatively  showing  an  express  agreement 
that  thwe  Bhonld  be  no  delivery  until  others 
executed  It  DiUon  v.  Anderson,  43  N.  T. 
281.  And  see  Chouteau  v.  Suydam,  21  N. 
T.  170.  There  Is  also  a  class  of  cases  where 
the  parties  executing  tbe  instrument  would 
tiave  a  remedy  by  way  of  Indemnity  or  con- 
tribution  against  the  other  parties  named, 
which  remedy  is  lost  by  the  failure  of  such 
other  parties  to  execute  the  instrument;  In 
which  it  has  been  held  that  each  executed  the 
instrument  upon  the  implied  condition  that 
it  was  to  be  executed  Iv  the  others,  and 
therefore  that  until  executed  by  all  it  was  In- 
choate and  Incomplete  and  never  took  effect 
as  a  valid  contract.  Morton,  J.,  In  Hattoon  I 
T.  Barnes,  113  Mass.  463,  466.  In  the  case  at 
bar  there  fs  no  such  testimuiy,  ^;reemait,  or 
reason  based  on  remedy,  or  other  ctmsldera- 
tlon,  because  of  which  this  court  should  re- 
fuse to  apply  tbe  general  rule  that  a  party 
who  signs  and  dellvOTS  an  Instrument  is 
bound  by  the  obligation  he  therein  aasnmes, 
although  it  Is  not  executed  by  all  the  parties 
for  whose  signatures  It  was  prepared.  Mat- 
toon  V.  Barnes,  Biq)ra;  Dillon  v.  Andown, 
supra;  Richards  v.  Wbltaker,  184  Pa.  191, 
19  Aa  sot  7  L.  R  A.  740,  10  Am.  St  Rep. 
884:  Russell  V.  Freer,  66  N.  T.  67;  Hurd  v. 
Kelly,  78  N.  Y.  688.  84  Am.  Bep.  S67;  Adams 
v.  Bean,  12  Mass.  ISO,  7  Am.  Dec  44;  Qood- 
year,  etc,  Co.  v.  Bacon,  161  Masa  460,  24 
N.  EL  404,  8  L.  R.  A.  486;  Underhlll  v.  Har- 
wood,  10  Tes.  St.  212;-Sldiey  Road  C!o.  v. 
Holmes,  16  Up.  Can.  Q.  B.  268;  Elliott  v. 
Davis,  2  B.  ft  F.  83a  Accordingly,  in  this 
case,  the  court  properly  held  that  the  obliga- 
tion of  the  contract  was  not  Inchoate,  and 
awarded  plalntlfl  relief. 

2.  This  case  does  not  prssent  for  deci- 
sion the  question  whether  the  own««bip  of 
an  undivided  interest  In  land  by  a  pravon 
who  baa  not  Joined  In  a  contract  made  by 
his  co-tenant  will  preclude  a  decree  tor  spe- 
dflc  enforcement  of  the  contract  at  the  In- 
stance of  the  party  In  whose  favor  it  was 


made.  See  StantoD  t.  Slne^etoo  (OaL)  57 
PaC;  146,  47  L.  B.  A.  884;  Cochran  v.  Blont 
16  Sup.  Ct  454^  40  L.  Bd.  720  ;  26  Am.  &  Eng. 
Ehic.  of  Law  (2d  Bd.)  86.  Plaintiff  here 
brought  an  action  against  defendant  Stene, 
and  also  against  the  other  persons  to  whom 
he  sold  the  land  at  an  advanced  price;  pray- 
ing for  qtectflc  performance,  damages,  and 
other  relief.  Altfaoni^  before  the  sale  to 
them,  end  on  tbe  day  of  taider  of  the  remain- 
der earnest  money  by  tbe  plaintiff,  tbe  de- 
fendant St«ie  acquired  the  full  title  to  tbe 
land  from  bis  co-tenant  TbA  plalntUTs  con- 
tract was  never  recorded.  No  actual  notice 
of  Its  ffldstence  was  traced  to  the  purchaser. 
Specific  praformance  was  thentare  Impossi- 
ble. The  court  dismissed  the  actlai  aa  to 
such  other  persons  on  tbe  ground  that  tli^ 
were  Innocent  purchasers  for  value. 

No  excQitlon  takm  before  the  trial  court 
and  no  asslgnmait  of  enat  in  this  court  in- 
dicates ai^  errw  in  the  rulings  of  tbe  trial 
court  either  In  tbe  tact  or  extent  of  Its  award 
of  damages. 

Order  affirmed. 


SUBfNER  V.  CITT  OF  NORTHFIBLD. 
(Supreme  Court  of  Minnesota.  Oct  27.  19D0D 

1.  MomoiPAi.  CospoBATioNB— Sidewalks^ 
iNSFicnoN. 

MnnicIpalitlM  are  boond  to  exercise  only 
reasonable  care  in  tbe  Inspection  and  mainte- 
nance of  sidewalks  and  crosBings ;  bnt  such  care 
Involves  due  regard,  not  0QI7  to  the  siie  and 
depth  of  a  depression  therein  complained  of,  but 
also  to  its  form,  as  affecting  the  peril  to  which 
!  It  exposes  persons  lawfally  using  the  highway. 
[Bd.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Omvoratlons,  H  1012- 
1615.] 

2.  Saue— Nbqlioinoi— QuxanoN  roa  Just.  | 
'  It  is  for  the  jury  to  determine  wbetber 

or  not  It  was  negligent  for  a        to  maintain 
a  croaring  at  a  principal  street  with  full  notice 
of  a  small  V-shaped  hole  broken  tbrongh  the 
planlcs,  in  which  plaintiff's  foot  was  caught,  to  I 
I  her  damage.  j 
[Ed.  Note. — For  eases  In  point,  see  voU  36,  I 
Cent.  Dig.  Municipal  Ocuporatknu,  II  1747, 
1748.] 

(Syllabus  by  the  Coort) 

Appeal  from  District  Court  Rice  County: 
Thomas  S.  Buckbam,  Judge. 

Action  by  Stella  Sumner  against  the  dty  of 
Northfleld.   Verdict  for  plaintiff.    Prom  an 
order  denying  a  new  trial,  d^endant  ajHwala  ' 
Afflnned. 

Jos.  Donaldson  and  Bobert  Mee,  for  an>el- 
lont  A.  B.  Childress  and  F.  M.  Wilson,  fot 
respondrat 

JAGCABD,  J.  Plaintiff  and  respondent 
brought  an  action  against  the  defoidant  and 
appellant  for  perscmol  injuries  caused  by  an 
alleged  defective  sidewalk.  The  Jury  re- 
turned a  verdict  of  t3,2eS0.  From  an  ordo* 
denyliv  motlcm  for  new  trial  the  defendant 
appeals.  The  motion  tor  new  trial  was 
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based  on  tbe  gronndB  that  tbe  Terdlct  was  not 
Justified  bj  the  evldoice  and  was  contrary  to 
law  and  that  there  was  newly  dlscortfed 
evidence. 

Xnasmncb  aa  there  was  no  daim  of  error  In 
law  occnrrlng  at  the  trial,  or  of  any  irr^ 
ularlty  In  proceedhigs  (section  53^  Gen.  St 
180^,  the  assignment  of  error  based  njfoa  the 
admission  in  evidence  by  the  trial  court  of 
certain  photographs,  notwithstanding  de- 
fendants objection^  presenta  no  gnestlon  for 
decision  by  this  court  We  are  of  opinion, 
however,  that  apart  from  this  question  of 
practice  the  photograiAs  were  properly  re- 
ceived In  evidence.  Iba  affidavits  setting 
A>rth  alleged  newly  discovered  evidence  did 
not  entitle  the  defendant  to  a  new  trial,  be- 
cause they  contained  no  matter  not  essen- 
tially cumulative  or  corroborative  in  char- 
acter and  tailed  to  show  tiie  exercise  of  the 
necessary  diligenceu  4  Onrroit  Law,  819, 
820.  The  record  does  not  iwesoit  any  serious 
question  as  to  notice  to  the  dty  of  the  de- 
fective condition  of  the  aldewalfe,  because  of 
which  the  plalntlfC  was  Injured.  A  street 
Gcnnmisaioner  of  the  defendant  charged  with 
the  duty  of  repairing  the  sidewalk,  and  who, 
subsequently  to  tbe  accident;  in  fact  r^alred 
the  defect  here  under  consideration,  testified: 
*1  have  seen  the  hole  lots  of  times,  and  went 
over  It  That  Is  the  sap  rot  Thore  was  no 
bole  there  that  would  call  my  attention  to 
fix  It  It  wasnt  dangerous.  *  *  *  Q. 
So  you  passed  over  there?  How  loi^  before 
that — ^the  accident — had  you  passed  over  it? 
Had  you  passed  over  it  a  week  or  a  month  be- 
fore? A.  About  a  we^  or  less."  There 
was  also  .evidence  from  which  consfructive 
notlm  could  be  inferred. 

Tbe  real  question  presented  by  this  record 
is  whether  the  defect  was  pf  so  serious  a 
character  as  to  present  a  matter  for  tbe 
Jury,  or  was  so  alight  that  the  court  should 
have  said  as  a  matter  of  law  that  no  negli- 
gence on  the  part  of  the  city  could  be  pred- 
icated upon  It  There  was  testimony  to  the 
effect  that  the  defect  consisted  of  a  V-shaped 
bole  extending  entirely  through  the  plank, 
and  that  "at  the  wide  end  there  was  an  Inch 
or  two  of  space  below."  The  plalntifl  tes- 
tified that  the  hole  was  so  deep  that  her  foot 
went  in,  and  that  she  had  to' work  it  out 
Another  witness  said:  "The  heel  of  a  No.  10 
shoe  wonid  Just  go  Into  the  north  end  of  tbe 
hole,  which  run  out  not  exactly  a  V-ehaped, 
but  kind  of  rounded  up  a  little  bit  and  was 
about  6  Inches  long,  entirely  through  the 
plank.  Tbe  depth  of  It  run  oat  12  or  14 
inches,  decayed  down  about  an  inch,  or  half 
way  through  tbe  ptank,  so  that  It  made  a 
straight  Y-shaped  place  2%  inches  wide  at 
the  north  end,  and  ran  out  12  or  14  inches 
straight  that  was  half  way  through.  Then 
tbe  bottom  half  started  the  same  Width  and 
came  In  about  6  Inches,  and  It  was  decayed 
clear  through  the  plank."  The  accident  oc- 
curred at  a  street  crossing  made  up  of  three 
planks.  The  depression  complained  of  was 


between  the  middle  plank  and  one  of  tbe 
outside  planks.  B^ond  tbe  crossing  the 
sidewalk  was  of  cement  The  crossing  was 
laid  on  one  of  tbe  principal  streets  of  a 
dty  of  some  3,400  inhabitants,  one  block 
from  tbe  main  street  and  In  the  vidnlly  of 
churches  and  of  constantly  fKquented  places 
of  business. 

We  are  not  InclInM  to  hold  municipalities 
to  the  exercise  of  more  than  reasonable  care 
in  the  maintenance  of  sidewalks  and  cross- 
ings, nor  to  Impose  upon  them  tbe  duty  of 
making  anything  like  a  microscopic  inspec- 
tion. The  care  and  Inspection  In  that  con- 
nection must  however,  bare  regard  to  all 
circumstances  which  affect  the  peril  to  which 
it  exposes  persons  lawfully  using  the  high- 
way. Neither  the  dimensions  of  the  hole, 
nor  the  depth  of  the  depression  are  necessa- 
rily the  exclusive  tests  of  danger.  A  small 
Y-shaped  hole  may  contain  many  of  the 
elements  of  hazard  to  which  a  railway  frog:: 
exposes.  It  could  easily  become  covered  by 
leaves  and  the  like,  so  as  to  more  readily 
escape  observation.  It  could,  Indeed,  become 
more  perilous  than  a  much  larger  and  more 
consplcnous  d^resslon. 

This  case  comes  before  us  after  a  Jury  has 
found  for  tbe  plalntlft,  and  the  trial  court 
upon  a  full  consideration,  as  is  evidenced  by 
his  careful  memorandum,  has  refused  to  set 
that  verdict  aside.  No  considerations  have 
been  called  to  our  attention  which  would 
Justify  us,  under  these  drcomstancei^  tn, 
setting  the  verdict  aside. 

Order  affirmed. 


OOOFDB  V.  OBRHAN-AMBBIOAN  INS. 

00.  OP  NEW  TORK. 
(Supreme  Conrt  of  Minnesota.  Oct  27,  1905.> 

[nsdeance— Charqe  or  Looatxoh— TunnneB 
OF  Policy— Ihcbeased  Pbeiuuu. 
The  duly  authorized  agent  of  a  fire  In- 
■u ranee  company,  having  power  to  consent  to. 
the  removal  of  tiie  location  of  insured  property 
and  to  transfer  tbe  poli^,  may  by  oral  agree- 
ment consent  to  such  removal  and  make  such 
transfer,  and  if  snch  agreement  is  made  tho 
policy  does  not  become  void  but  contlnnea  In 
force.  The  fact  that  tbe  rate  of  Insarance  ia 
greater  at  the  new  location  does  not  relieve  the 
obligations  of  the  company  under  the  policy, 
provided  the  Insnred  agrees  and  holds  himself 
in  readiness  to  pay  the  additional  premium. 
The  duty  Is  upon  uie  agent  to  ascertaia  what 
the  Incressed  rate  is  and  make  demand  upon  the 
Insnred  therefor. 

[Bd.  Note. — For  cases  in  point  see  voL  28^ 
Cent  Dig.  Insurance,  SS  948-956.] 

(SyUabns  by  the  Court) 

Appeal  flrom  District  Oonrt  Clay  Counlgr; 
Homer  6.  DIbell,  Judge. 

Action  by  W.  I.  Cooper  against  the  Ocr- 
man-Amerlcan  Insurance  Company  of  New 
York.  Judgment  tor  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  a]K>eal8. 
Afiirmed. 

M.  U  Countryman  (Morton  Barrows  and 
Edwin  Adams,  of  counsel),  for  appellant 
O.  A.  Nye,  for  respondent 
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LEWIS,  J.  The  qneetloD  npon  tbls  appeal 
Is  whether  the  evidence  wan  Bnfflclent  to 
justify  the  Jury  In  finding  that  the  company 
coDsented  to  the  change  In  location  of  certain 
insured  goods  and  agreed  to  transfer  the  poli- 
cy, and  whether,  being  oral,  such  agrement 
was  binding  on  the  company.  The  policy 
contained  a  provision  that  It  should  be  void 
"If  the  assured  now  has  or  shall  hereafter 
make  any  other  Insurance  on  the  said  prop^ty 
without  the  assent  of  the  company,  or  if  with- 
out snch  assent  the  property  shall  be  re- 
moved, •  •  ♦  or  if  without  such  assent 
the  situation  or  circumstances  aCTecting 
the  risk,  shall,  by  or  with  the  knowl- 
edge, advice,  agency,  or  consent  of  the  In- 
sured, be  so  altered  as  to  cause  an  increase  of 
such  risks."  PlalntlfTs  testimony  was  to  the 
effect  that,  during  the  time  he  was  engaged 
In  removing  the  property  from  the  place  where 
it  bad  been  insured  to  another  location  three 
or  four  blocks  away  in  the  same  village,  he 
had  a  conversation  with  the  local  agent  of 
defendant  company,  informing  him  that  he 
was  moving  his  goods,  and  to  what  place,  and 
requesting  a  transfer  of  his  policy;  that  the 
agent  answered  he  would  attend  to  It,  but 
that  there  would  be  a  difference  In  the  pre- 
mium, to  which  plaintiff  replied  he  would 
pay  the  difference ;  and  that  the  agent  prom- 
ised to  let  him  know  what  It  was.  The 
goods  were  moved  to  the  new  place,  where 
the  rate  of  Insurance  was  much  higher. 
Plaintiff  did  not  deliver  his  policy  Into  the 
hands  of  the  agent  for  the  purpose  of  a 
transfer,  and  did  not  offer  to  pay  the  In- 
creased premium ;  neither  did  the  agent  call 
for  the  policy  or  make  demand  for  the  ad- 
ditional [M^mlam,  and  did  not  attend  to 
the  transfer.  About  a  month  thereafter  the 
goods  were  destroyed  by  Are. 

It  is  conceded  that  it  was  within  the  duties 
of  the  local  agent,  who  orlgiualiy  issued  the 
[>oilcy  end  received  the  premium,  to  consent 
to  a  removal  of  the  goods  and  to  transfer  the 
policy.  So  far  as  appears  from  the  contract 
which  was  embodied  In  the  terms  of  the  poli- 
cy, such  removal  and  transfer  agreement 
might  be  made  orally  between  the  agent  and 
the  insured.  It  is  immaterial  that  plaintiff 
had  commenced  to  move  his  goods  before  ob- 
taining defendant's  consent.  If  in  fact  the 
agent,  being  advised  of  all  the  drcumstances, 
actually  did  consent  to  snch  removal  and 
agreed  to  make  the  transfer.  We  need  not 
Inquire  wheth^s  the  unearned  premiom  at  ttw 


time  of  the  removal  was  a  sufficient  consider- 
ation to  extend  the  policy  beyond  the  time  of 
the  Are,  for  it  has  nothing  to  do  with  the  ques* 
tion.  Nor  shall  we  enter  into  a  dlscussltm  of 
what  Is  necessary  to  constitute  a  new  agree- 
ment of  insurance,  because  such  discustion 
rests  upon  the  hypothesis  that  there  was  a 
cancellation  of  the  iwllcy  by  the  mere  fact 
of  the  removal  of  the  goods.  Th^  evidence 
warranted  the  conclnslon  tiiat  the  company, 
through  its  dnly  auth<»teed  agent,  consented 
to  the  removal  of  the  goods  and  agreed  to 
transfer  the  policy.  This  being  taken  as  true, 
the  policy  did  not  become  void,  but  continued 
In  force,  and  it  was  the  business  of  the  com- 
pany to  ascertain  the  additional  premium  and 
make  demand  for  it  So  far  as  the  Insured 
was  concerned,  he  had  done  all  that  was  re- 
quired to  him,  tIe.,  to  secure  the  consent  of 
the  company  to  such  removal  and  agreement 
to  transfer  the  policy,  and  consent  himself  to 
the  terms  of  the  change  and  express  his  will- 
ingness to  pay  whatever  the  additional  rate 
might  be.  It  was  of  no  consequence  to  him 
whether  the  agent  caused  the  transfer  to  be 
made  upon  his  books,  nor  was  It  his  duty  to 
find  out  what  the  additional  rate  was  and 
make  tender  of  the  increued  pronlnna. 
Those  matters  were  incidental  to  the  agree- 
ment on  the  part  of  the  company  In  consent- 
ing to  the  change  of  location  and  to  transfer 
the  policy,  and  If  it  chose  to  neglect  them  It 
waived  a  privilege  which  might  have  been  en- 
forced. In  the  absence  of  any  evidence  to 
the  effect  that  the  company  informed  plaintiff 
of  the  additional  amount  required  and  that 
demand  was  made  for  it,  plaintiff,  being 
ready  and  willing  to  pay  It  when  so  advised, 
was  Justified  in  relying  npon  the  agreement 
and  consid^ng  the  policy  In  force.  In 
Williamsburg  Olty  Fire  Ins.  Co.  v.  Gary.  S3 
HI.  468,  and  Pollock  v.  German  Fhre  Ins.  Co., 
127  Mich.  460,  86  N.  W.  1017,  there  was  no 
positive  agreemrat  on  the  part  of  the  company 
consenting  to  a  removal  of  the  goods  and  to 
make  transfer  of  the  policy.  All  that  was 
shown  In  those  cases  was  that  the  company 
had  knowledge  of'  the  change,  and  by  Its  con- 
duct permitted  the  insured  to  rely  upon  the 
implied  promise  to  make  the  change  and  at- 
tend to  the  transfer.  In  those  and  similar 
cases  the  principle  relied  npon  was  waiver 
or  equitable  estopp^.  We  do  not  have  to  go 
so  far  In  the  case  before  oi,  tbe  agreemott 
having  been  express!/  mada. 
Order  affirmed. 


Digitized  by 


Mich.) 


TIZiLAaiD  OF  WATNB  t.  QOLDSMITH. 


689 


HAUi  T.  OITT  07  KALAllAZOO  et  §L 
(Sapreme  Gotut  of  iflflhigan.  Oct  2,  190&> 
Appul  ahd  Bbbob  —  Detebuiiiatioii  or 

Oaubb— Dwnsion. 

Wber«  teTeral  points  are  raised  for  de- 
termiDation  on  appeal,  and  tbe  court  affirms  tlie 
«ase  on  one  point,  and  kljm  that  &a  to  the  other 
p<^ti  the  dedtfon  at  the  court  below  waa  cor- 
rect, all  qneetlona,  whether  of  fact  or  law.  are 
then  res  Judicata,  and  in  another  auit,  brought 
tor  the  same  cause  of  action,  it  is  of  no  im- 
portance whether  the  concluaionB,  either  of 
fact  or  law,  are  right  or  wrong. 

Error  to  Clrcalt  Court,  Kalamazoo  Coon^ ; 
Joel  G.  Hopkins,  Judge. 

Action  by  William  B.  Hall  against  the  city 
«f  Kalamazoo  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  brings  error. 
Affirmed. 

TUa  Is  an  actJon  of  trover  between  tbe 
flame  partiea,  Involving  tbe  aame  property  and 
the  aanie  Issnee,  and  based  upon  tbe  same 
facta  as  tboee  in  dall  t.  City  of  Ealamaioo, 
131  Mlcb.  404, 91 N.  W.  616.  After  tbe  affirm- 
ance of  that  case,  Mr.  Hall  brought  tbis  actlfm. 
Tbe  defendant  gave*  notice  -wltb  bis  plea  that 
all  the  laauea  tai  this  case  were  passed  upon 
and  disposed  of  In  ttie  f  onuo-  solt,  and  that 
all  qneatlona  wwe  therefore  res  i^ndlcata. 
The  case  was  tried  before  the  court  without 
a  Jury.  Flaluturs  attorney  made  an  opeolng 
statement  of  bla  dalita,  which  covras  the  aame 
facta  and  Isanes  as  those  passed  apon  In  the 
former  snit.  Itwas  then  conceded  by  connael 
that  tbe  goods  InTOIved  and  tbe  parties  to 
this  snlt  were  tbe  same  as  In  tiie  former  suit, 
and  that  tbe  racord  In  that  ease  should  stand 
as  the  rectnd  in  this,  so  far  as  It  ralaea  the 
<ine8tton  of  res  adjudicata.  The  court  held 
that  the  questions  Involved  were  res  adjudl* 
«at8  by  tbe  former  suit,  and  entered  Judgment 
for  tlie  defendant 

Argned  before  HOtms,  a  J.,  and  OBANT, 
BIiAIB,  MONTOOMERT.  and  OSTBA^SR, 
JJ. 

B.  A.  Crane,  for  appellant  Harry  0.  How- 
ard (WUUam  B.  Ftuc,  of  counsel),  for  ap- 
pellees. 

OBANT,  J.  (aft»  Stating  tbe  facts).  All 
tbe  Issues  presented  upon  this  record  wore 
fully  considered  and  passed  upon  by  tbe  dr- 
cnlt  comrt  for  tbe  county  of  Kalamasoo  in  tbe 
f oimw  case.  Tbe  record  In  that  case  contains 
285  pages.  It  was  tried  before  the  court 
wttbont  a  jury.  Oouiuel  for  tbe  plalntlfl  pre- 
sented 96  findings  of  fact  and  28  findings  of 
law,  covering  87  pages  of  the  record.  Coun- 
sel for  tbe  defendants  presented  2i  findings 
of  fact  and  18  findings  of  law,  covoing  12 
pages.  Tbe  court's  findings  of  tact  number 
8]  and  cover  14  pages,  and  bis  condusionB  of 
law  cover  8  pages.  The  record  contains  140 
assignments  of  error.  A  comparison  of  plain- 
tiff's opening  statement  In  this  case  with  bis 
brief  In  tbls  court  in  the  former  shows  that 
they  are  Identical  In  substance  and,  to  a 
^reat  extent,  in  language^ 
104  N.W^-44 


«  Plataitlff  in  tbe  former  soft  dslmed  tiUe 
andrl^t(tf  action  mainly  iqion 'ttiree  ^unds: 
(1)  That  be  pundiased  the  goods  st  the  public 
sale;  (S9  that  he  purchased  and  took  an  as- 
signment of  an  attachment  suit  and  the  claim 
of  tbe  plaintiff  tbmunder,  the  Kalamazoo 
Suiqily  &  Construction  Omnpany;  uid  (8) 
that  be  had  an  interest  in  two  chattel  mort- 
gages which  gave  him  title  sufficient  to  msin- 
taln  snlt  Those  claims  and  all  questions 
bearing  thereon  were  distinctly  passed  upon 
and  decided  by  tbe  circuit  court  against  tbe 
plaintiff.  AH  these  questions  were  brought 
to  this  court  for  determination  and  fully  pre- 
sented. Tbe  language  of  that  dedaton  is 
plain  that  *tfae  court  [the  drcuitl  found 
against  all  the  claims  of  ther  plaintiff,  siMl  we 
think  cwrectly."  Tbls  language  affirmed  all 
the  rulings  of  the  dicnit  Jndge  bearing  upon 
tbe  plaintUTs  dalm.  We  did  not  spedflcally 
discuss  each  one  In  tbe.  opinion,  inasmuch  as 
one  of  tbe  findings  was  decUv^  vis.,  that  the 
defendant  bad  no^  at  ttte  tbne  salt  was 
brought  the  possession  or  control  of  the  goods. 
Holding  fliat  the  court  ruled  correctly  on  all 
the  otiier  points  makes  the  case  as  clearly 
res  adjudlcata  as  though  we  had  taken  up, 
discussed,  and  afflnned  each  holding  sqpara- 
ately.  It  is  no  uncommon  practice  fOr  courts, 
where  sevraal  p<dnts  are  raised  tor  detennln- 
atlon,  to  affirm  the  case  uptm  one  point  and 
to  ssy  that  as  to  the  otbn  points,  the  decision 
of  the  court  btfow  was  correct  All  such 
Queatiims,  wbedier  of  fact  or  law,  are  then 
res  adjudlcata,  and  In  another  suit,  brought 
tw  tbe  same  causa  of  sctloi^  it  Is  of  no  im- 
portance  whether  the  condusionB,  either  of 
fSct  or  Isw,  are  right  or  wrong.  Jacobson  r. 
MHlw,  41  Mich.  90,  1  N.  'W.  lOlS;  Cart  v. 
Brick,  118  Mich.  664,  71  N.  W.  1103.  See, 
also,  24  Am.  ft  Bug.  Bnc.  law  (2d  Bd.)  765, 
766. 

Judgment  affirmed. 

VILLAGB  OF  WATNB  t.  GOLDSMITH: 
(Sapreme  Court  of  Michigan.  Oct  2,  190G.) 
L  Afpsu— Bbcobd  — Qnssrions  Bsvziw- 

ABLB. 

On  appeal  from  a  Judgment  of  the  drcult 
court,  affirming  a  Justice's  Judgment  for  plain- 
tiff in  an  action  by  a  village  to  recover  de- 
linquent taxes,  an  assignment  that  there  la  do 
evidence  to  support  the  Judgment  cannot  be  con- 
sidered, where  the  certificate  of  the  Justice 
states  that  the  return  comprisies  all  the  testi- 
mony, but  neither  the  tax  roll,  the  return  roll  of 
delinquent  taxes,  nor  the  extension  of  the  vil- 
lage treasurer's  warrant  are  set  out  In  the  re- 
turn or  contained  in  the  record. 

2.  JUBIICBS  or  THS  FSAOB— APFBAIf— BSCOBD 

—Exhibits. 

On  appeal  from  a  Judgment  of  the  justice 
of  the  peace,  tbe  attachment  of  an  exhibit  to 
tbe  recmd  in  tbm  circuit  court  without  further 
return  fnm  the  Justice,  b  without  authority 
of  law  and  cannot  be  considered. 
8.  MaNiciFAi.  Co&POBATioNs— Suit  fob  Taxbs 

— AwreoBiTT  or  Tbkasubeb— Prow. 
Under   the   statute   conferring  authority 
upon  a  village  treasurer  to  hrlog  salt  to  collect 
taxes,  he  cannot  be  reauired  In  such  a  suit  to 
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prove  hlB  autbOTity  to  represent  the  plaintiff 
vHlace,  as  reqiilrea  in  otber  cases  hj  Oomp. 
Laws  1897.  8  762,  providiiic  diat  the  antbortty 
of  an  attorney  to  appear  must  be  proven,  wbeu 
requested  by  tbe  opposita  party. 
4.  Affkax.  —  Bjeoobd  —  QuasnoRB  Ritibw- 

ABLE. 

On  appeal  from  a  judgment  for  plaiotiff  In 
an  action  by  a  village  to  collect  delinquent 
taxes,  an  osaignment  of  error  alleging  that  the 
tax  roll  Bhowed  on  its  face  that  the  village 
treasurer  had  no  authority  to  bring  tbe  suit 
cannot  be  considered,  whers  tiu  tax  coll  b  Dot 
contained  in  the  record. 
6.  Saub— AirnDAVxra. 

The  affidavit  of  counsel  cannot  be  accepted 
on  appeal  as  showing  what  was  proven  by  oi- 
Scial  documents. 

6.  MURICIPAL    COBFOBATIonS  —  POWKB  OV 

TBBA8UBBB— Suit  fob  Taxes— Adthobzu- 

noN  BT  CoaNTT  Tbeabubeb. 
Under  Comp.  Laws  1897,  }|  2868.  2871, 
authorizing  village  treasurers  to  sue  for  de- 
lingnrat  taxes,  he  need  not  be  antlioriied  t>7 
the  county  treaaorer  to  bring  sott 

Error  to  Gircalt  Coort,  Wayne  Oounty; 
Joseph  W.  Donovan,  Judge. 

Action  by  the  Tillage  of  Wayne  against 
Garl  Goldsmith.  From  a  judgment  for  plain- 
tiff, defendant  ap[>eal8.  Affirmed. 

Argued  before  McALYAY,  BLAIR,  MONT- 
GOMERY, OSTEANDBR,  and  HOOKER,  JJ. 

Edward  M.  Vlning,  for  appellant  Hiram 
L.  Rioe^  for  appellea 

BZ^IR,  J.  This  Is  an  action  of  assnmpslt 
for  the  recovery  of  certain  personal  taxes 
assessed  by  the  plaintiff  against  tbe  defend- 
ant Tbe  snit  was  brought  by  Wm.  H.  Brew- 
er, who  claimed  to  be  tbe  village  treasursr, 
In  tbe  name  of  tbe  muDicipallty,  before  a  jus- 
tice of  the  peace  of  said  village.  Plaintiff 
declared  orally  and  filed  a  bill  of  particnlars 
aa  follows: 

1903,  June  16th.  To  personal  taxes  as- 
sessed by  and  in  favor  of  the  plaintiff, 
tbe  village  of  Wayne,  and  against  the 
defendant.  Earl  Goldsmith  SH  00 

1903,  July  aeth.  To  collect  fee  of  4% 
OQ  same   66 


Total  :  fl4  66 

D^endant  pleaded  the  goiwal  issue,  and 
by  consent  of  the  parties,  the  said  Brewer 
olalmlng  to  represent  i^lntifl,  and  deftodant 
bting  iffesent  In  person  and  by  attorney, 
the  caase  was  adjourned.  With  reference 
to  the  appearance  of  ttie  parties  at  this  time, 
the  justices  return  is  as  follows :  "Decem- 
ber Sd.  Case  called  at  our  name  in  adjourn- 
ment of  this  cause.  Both  parties  present — 
village  of  Wayne  by  W.  H.  Brewer,  village 
treasurer;  defokdant  by  Z.  K.  yining."  On 
the  adjotumed  day  deteodant  amended  his 
plea  by  ^ring  notice  of  v>ecial  mattu.  The 
case  was  tried  by  the  court  wltlumt  a  Jury, 
and  resulted  In  a  Jndgmait  for  plaintiff, 
which  def^dant  removed  to  the  drcnlt  court 
by  writ  of  cerUorarL  The  Judgment  of  flie 
Justice's  court  havli^  been  affirmed  In  the 
circuit  defendant  has  removed  the  cause  to 
this  court 


The  return  of  the  Justice  to  the  affidavit 
for  the  writ  of  certiorari,  so  far  as  it  relates 
to  the  testimony  and  proceedings  on  the 
trial.  Is  as  follows:  ''December  lOth,  1  p. 
m.  Case  called  at  our  name  in  adjournment 
both  parties  present  and  In  court— plaintiff 
by  William  H.  Brewer ;  defoidant  bj  K.  M. 
Vtnlng.  X,  the  said  Justice,  proceeded  to 
try  the  said  causs  without  a  jury.  On  the 
trial  of  said  cause  Anthony  Snyder,  a  wit- 
ness sworn  on  the  part  of  the  plaintiff, 
testified  that  he  represented  tbe  county 
treasure.  Tax  roll  was  offered  in  evidence. 
Defendant  objected  to  the  Introduction  of 
the  so-called  tax  roll  as  void,  for  the  reason 
stated  on  December  3,  1903,  and  for  tbe  far- 
ther reason  that  it  Is  Incompetent,  Irrelevant 
and  ImmattfiaL  This  objection  Is  overruled. 
Defendant  bad  an  exception.  Return  roll  of 
dellnqufflt  tax  of  Wayne  Tillage,  pages  1  to 
12.  in<duslTe.  offwed  In  evldenca  Objected  - 
to  by  d^mdant  for  the  reason  tiiat  it  Is 
Incompetent  Irr^vant  and  Immatra-lal,  and 
for  the  reason  stated  on  December  8,  1803. 
and  for  the  further  reason  that  thore  la  no 
proof  showing  that  the  taxes  have  not  tteen 
paid.  Objections  overruled  and  excepUon  to 
defendant  Extension  of  the  village  treasrar- 
er's  warrant  by  the  county  treasurffl-  ofTw- 
ed  In  evidence;  Defmdant  objected  to  the 
introduction  of  warrant  signed  1^  F.  F.  Snow, 
for  the  reason  that  it  Is  incompetent  ir- 
relevant and  Immatolal,  and  does  not  set 
forth  In  what  year  the  powMU  mentioned 
therein  are  purported  to  have  not  paid  tbelr 
tax.  except  that  said  warrant  says  Oiat  said 
taxes  mre  not  paid  In  the  year  190 ,  at  wtali^i 
time  the  state  Michigan  or  the  United 
States  waa  not  In  exlBtenc&  Overruled. 
Plaintiff  rests.  Defmdant  fnrtho-  moves  to 
dismiss  for  the  reason  .that  there  is  no  i^oof 
of  any  kind  in  this  case,  either  In  the  writ 
or  otherwise,  that  the  village  treasurer  or 
any  person  acting  for  him  is  represented 
in  this  suit  Overruled.  Defmdant  offered 
no  testimony.  And  I  also  cartify  that  the 
foregoing  is  al|  the  testimony  given  on  the 
said  trial,  and  tiiat,  after  bearing  tbe  inroofiB 
and  allegatl(ms  of  the  parties,  I,  the  said 
Justice  did  take  fbur  days  to  T&aHae  my 
decision.  On  December  14th  I  did  render 
Judgment  In  tevor  of  tlie  plaintiff  and  i^ainst 
tbe  dtfendimt  for  114.66  damages  and  also 
98.63  costs.'* 

The  first  assignment  of  error  Is  Qiat  there 
was  no  evidence  to  scqnK^  a  Judgment  for 
the  plaintiff.  This  assignment  la  based 
upon  the  certificate  of  the  Justice  that  his 
statement  In  the  return  comprised  **all  the 
testimony  tfven  cm  the  said  trlaL"  But 
neither  the  tax  roll,  the  return  roll  of  de- 
iinqumt  taxes,  nor  the  extanslmi  <tf  the  vil- 
lage treasurer's  warrant  are  set  out  In  the 
return,  or  contained  in  the  record.  The  at- 
tachment of  Bxhlbit  8  to  the  record  in  the 
circuit  court  without  further  return  from 
tile  Justice,  was  without  authority  of  law  and 
cannot  be  considered.  The  most  mat^al 
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evidence  In  flie  ease  not  bebig  before  u,  ve 
cannot  consider  this  assignment 

The  third  and  sixth  assignments  of  error 
are  based  upon  the  fiUvre  of  Ur.  Brewer, 
upon  donand  therefbr,  to  ikrove  bis  anttiorltr 
to  Tejfteaeat  the  plaintiff,  as  required 
Gmnpk  Laws  189T,  |  762.  This  statate  does 
not  ai^lr  to  a  case  like  the  present  The 
Tillage  treasnrer's  anthorlty  to  brtng  the 
suit  Is  conferred  upon  him  by  statute,  and 
upon  proof  that  he  la  village  treasurer  the 
authority  to  proCeeA  with  the  case  Is  com- 
plete. The  return  of  the  Jnstice  shows  that 
Mr.  Brewer  was  village  treasurer,  and  the 
assignments  are  without  forca 

The  fourth  assignment  of  mror  alleges 
that  the  tax  roll  abowed  on  Its  face  that  the 
Tillage  treasurer  had  no  authority  to  brliig 
the  suit  The  tax  roll  Is  not  before  us,  ntid 
we  ther^ore  cannot  consider  this  assignment. 

The  fifth  assignment  alleges  that  there 
was  no  certificate  or  warrant  or  proof  of 
any  kind  that  the  county  treasurer  had  au- 
thorized the  Tillage  treasurer  to  bring  said 
suit  The  return  roll,  to  which  defendant's 
counsel  refers  In  dlscusring  this  assignment 
is  not  befbre  us;  and  we  cannot  accept  the 
statements  of  his  affidavit  as  to  what  Is 
proral  by  frffidal  documents.  He  should 
have  procored  a  further  return  and  Iutq 
made  these  documents  part  of  the  record. 
We  do  not  think,  howev^.  that  the  village 
treasurer  needs  authority  from  the  county 
treasnrar  to  bring  such  a  suit  Gomp.  Laws 
1897.  H  2868,  2871;  TlUage  of  Ohelsea  v. 
Holmes  (Ulch.)  100  N.  W.  448. 

We  find  no  wrors  In  the  record,  and  tbe 
Judgment  Is  afllrmed. 


8BYU0UB  et  aL  V.  BBUSKS. 
(Sn^eme  Court  of  Michigan.  Bvpt.  20, 190R.) 

1.  ApfejU/— DiATH  or  Pabtt  Arm  SvuauBxr 

— ^MODinCA.TION  OF  JUDOMBNT. 

Under  Comp.  Laws,  I  10,121,  providing 
that,  where  any  of  several  plaintiffs  or  defend- 
ants shall  die  before  final  Judgment,  the  action 
shall  proceed  at  the  suit  of  the  uarvivint;  plain- 
tiff or  against  the  surviving'  defendant,  It  is 
proper  to  allow  suggestion  of  death  of  one  of  the 
ooparties  on  appeal  to  be  made  after  Judgment 
as  of  the  time  of  such  death,  and  to  modify  the 
judgment  so  that  the  costs  go  against  tbe  sur- 
vivor alone. 

2.  Saub— Faxlttbe  to  Suookst  Death— Waiv- 
es. 

WlMTe  one  of  the  co-parties  dies  pending 
appeal,  the  failure  of  the  oppodte  party  to  sug- 
gest the  death  is  an  irregularity,  which  may  be 
waived  by  the  survivor. 

3.  SAVI— EXXODTIOH  TBOV  ApnCLLATB  OOITBT 

— Retobicatioei— Bfrct. 
Where  an  deration  issued  oat  of  the  appel- 
late court  b  recalled  for  the  porpoee  of  refor< 
mation,  so  as  to  comply  with  an  ameuded  Judg- 
ment any  rights  which  have  accrued  under  the 
execution  by  levy  will  be  saved. 

Motion  by  John  Seymour  to  retai  costs,  re- 
call execution,  and  modify  Judgment  on  ap* 
peal. 

See  108  M.  W.  618L 


Argued  before  UOOBZ.  a  X,  and  OS- 
TRANDEB,  OARPBNTBB,  OBAMT,  arid 
HOOKBB.  3J. 

P.  T.  Glaaamlre^  for  tbe  motion.  Frank 
L.  Fowler,  i^tposed. 

FEB  ODBIAH.  Tb»  plaintiff  petitioner 
moves  (1)  to  retax  the  costs  of  this  court; 
09  to  recall  an  execution  issued  out  of  this 
court  tor  collection  of  taxed  coats;  ^  to 
set  aside  the  Judgment  of  this  court  so  far 
as  the  same  affects  Richard  A.  S^monr,  (me 
of  tiie  plalntiflb  below  and  one  of  the  defend- 
ants In  OTor;  (4)  to  compel  plaintiff  In  «ror 
to  suggest  of  record  the  death  of  said  Rich- 
ard A.  Seymour ;  (6)  that  costs  of  this  court 
abide  the  final  determination ,  of  the  cause. 
Two  prlndpal  gronnds  are  asserted  and  re- 
lied upon.  They  are:  (1)  That  the  bill  of 
exceptions  Is  unnecesaarlly  voluminous;  (2) 
that  plaintiff  Bichard  A.  Seymour  having 
deceased  after  Judgment  below  and  before 
the  issuing  of  the  writ  of  error,  It  was  incum- 
bent upon  defendant,  the  plaintiff  In  error, 
to  amend  the  record,  and  that,  not  having 
done  so,  the  Judgment  of  this  court,  revers- 
ing the  Judgment  below  and  granting  a  new 
trial,  la  so  irregular  as  to  require  reforming. 

The  costs  of  this  court,  as  taxed  by  tbe 
clerk  of  the  court  amount  to  $498.18.  Tbe 
reversal  of  tb^  Judgment  and  order  for  a  new 
trial  was  in  effect  the  allowance  of  the  costs 
of  this  court  to  the  party  prevailing  here. 
No  application  of  rule  37  (68  N.  W.  Till)  was 
thought  to  be  required,  and  upon  re-examina- 
tion no  reason  appears  for  sucb  application. 
This  disposes  of  the  questions  ratoed  as  to 
the  amount  of  the  costs  as  taxed. 

The  plaintiffs  sued  as  Joint  ownws  of  tbe 
timber  claimed  to  lutTe  be^  used  or  sold 
by  defendant  This  court  had  no  knowledge 
of  the  death  of  one  of  the  plaintiffs.  Counsel 
fac  tbe  plaintiffs  noticed  the  case  for  hear- 
ing In  this  court  and  later  filed  a  brl^  In 
their  behalf.  In  view  of  the  statute  (Comp. 
Laws,  I  10,121),  and  of  the  opinions  of  this 
court  (Jenness  T.  Circuit  Judge,  42  Mich. 
460.  4  N.  W.  220;  Newberry  v.  Trowbridge, 
13  Mich.  263 ;  Healy  v.  Newton,  06  Mich.  228, 
65  N.  W.  666),  It  seams  proper  to  allow  sag- 
gestlon  of  the  death  of  aald  plaintiff  to  be 
made  now  as  of  the  time  of  such  death, 
and  to  modify  the  Judgment  of  this  court 
so  that  defendant  recovers  costs  against  the 
survivor  alone.  As  to  the  survlTor  so  af- 
fected, the  follure  of  defendant  to  aunest 
tbe  death  of  his  coptalntlff  was  an  Irregular- 
ity merely,  which  he  could  and  did  waive. 

The  execution  issued  out  of  this  court  will 
be  recalled  and  reformed,  so  as  to  comply 
with  the  proper  Judgment  If,"  howevar, 
rights  have  accrued  nndw  said  eincution 
by  levy  upon  the  property  of  said  survlTor, 
said  rights  will  be  saved.  Neither  party 
I  will  recoTer  costs  of  this  motion. 
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JONBS  T.  BfANDBLL.  CSrcntt  Jndg*. 
(STipreme  Ooort  of  Michigan.  fl«pt.  SS,  1006.) 

MaNDAICUB— IiEAVB  TO  FiLB  AlOIITDID  PZJUD- 
INO. 

Mandamna  will  not  lie  to  compel  the  drcult 
judge  to  vacate  an  order  den^i^  a  motion  for 
leave  to  file  an  ommded  declaration. 

Application  for  writ  of  mandamus  by  Claiv 
eace  R.  Jones  against  Henry  A.  Mandell, 
Wayne  circuit  Judge.   Writ  denied. 

Lehmann  &  Biggs,  for  lelatnr.  J<Aii  D. 
Conely,  for  respondent 

PER  CUBIAM.  The  question  In  thle  case 
la  whether  this  court  should  Interfere  by 
mandamus  to  compel  the  circuit  Judge  to  va- 
cate an  order  denying  a  motion  for  leave  to 
file  an  amebded  declaration;  Bald  motion 
having  been  made  before  trial  of  the  cause, 
which  has  not  yet  taken  place.  The  ques- 
tion iB  properly  reviewable  on  error  after 
Judgment,  If  the  proper  exceptiou  was  taken, 
by  including  the  proceedings  in  the  bill  of 
exceptions.  See  People  v.  Anderson,  S3  Mich. 
60,  18  N.  W.  661;  Fangbom  v.  Con.  Ins.  Co., 
67  Mich.  683,  36  N.  W.  814;  Skutt  v.  Circuit 
Judge  (Mlcb.)  99  N.  W.  405;  Snyder  v. 
QuartoD,  47  Mich.  211,  10  N.  W.  201  This 
being  80,  mandamus  will  not  lia. 

The  writ  will  be  denied. 


MARTIN  T.  DBITROIT  LUMBBR  CO. 

(Sapreme  Court  of  Michigan.  Sept.  20,  1906.) 

Masicb  aho  Ssbvaht— iNjnsm— AsauHFTXcif 
OF  Risk. 

A  boy  17  years  of  age,  with  a  llndted  ex- 
perience in  lumber  mills  and  In  oiMrating  a  ma- 
chine coosiating  of  a  circular  saw  moving  in  an 
iron  trough  receiving  the  sawdust,  assumes  the 
risk  of  being  injured  while  using  a  stick  six 
indies  long  to  clean  the  trough  and  insertiug 
his  hand  uader  the  saw,  though  not  instructed 
as  to  the  dangers. 

[Bd.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  H  MS,  001- 
609.] 

Error  tn  Circuit  Court,  Wayne  County; 
Robert  E.  Frazer,  Judge. 

Action  by  Nelson  Martin,  by  his  next  friend, 
against  the  Detroit  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Plaintiff  had  two  flngers  cot  off  by  a  drcn- 
lar  saw,  and  sued  his  employon  for  resulting 
damages.  The  negligence  of  defendant, 
which  Is  charged  ai^  relied  npon,  is  that  the 
saw  was  not  guarded,  and  that  plaintiff,  who 
was  17  years  old  at  the  time  of  the  accident, 
was  not  instructed  in  his  duties  and  notifled 
of  the  danger  and  risk  of  his  employment 
The  statement  of  the  tacts  which  was  made 
by  the  trial  Judge  to  the  Jury  in  giving  his 
reasons  for  directing  a  verdict  Is  not  ques- 
tioned, and  is  here  repeated:  "The  plaintiff 
brings  this  suit  against  the  defendant,  claim- 
ing he  is  ^titled  to  receive  damages  because 


he  had  bis  hand  Injured  while  working  for 
defendant.  The  boy  was  17  years  old.  He 
had  a  limited  amount  of  eiperience  in  mills 
of  that  character.  He  has  operated  one  or 
two  machines.  He  had  operated  a  matcher, 
and  he  had  operated  a  swing  saw,  some  little. 
He  had  had  some  experience  in  this  work — not 
any  very  great  amount  of  experience;  but  he 
had  had  experience,  practically,  upon  the 
machine  upon  which  be  got  Injured.  This 
machine  that  he  was  Injured  upon  was  what 
was  known  as  a  *resaw  machine' — a  machine 
used  for  cutting  ont  siding,  ripping  siding  out 
of  boards.  The  machine  in  operation,  as  you 
have  seen  upon  observation  th^,  consisted 
of  a  frame,  attached  probably  to  the  floor, 
and  a  circular  saw,  and  under  that  circular 
saw  is  an  iron  trough,  and  that  trough  re- 
ceives the  sawdust;  and  it  was  in  cleaning 
out  this  iron  trough  that  this  boy  got  Injured. 
He  claims  that  this  was  a  very  dangerous 
machine,  and  that  he  ought  not  to  have  been 
put  to  work  upon  it  on  account  of  bis  im- 
mature age,  and  that  he  had  not  sufficient 
e:q>erience  or  knowledge  to  be  trusted  with 
the  operation  of  a  machine  of  this  character; 
and  he  also  states  that  some  man,  named 
Smith,  told  him  that,  if  this  trough  got  clog- 
ged up  with  sawdust,  he  was  to  take  a  8ti(^ 
and  remove  It  The  evidence  In  this  case, 
which  is  uncontradicted,  sboWB  that  the  dis- 
tance between  the  circumference  or  teeth  of 
the  saw  and  the  nearest  point  of  thle  trough 
was  about  six  or  seven  inches.  This  boy,  in 
following  the  Instructions  of  Mr.  Smith,  took 
a  stick  six  Indies  long  and  undertook  to  clean 
ont  this  trough.  There  Is  no  evidence  at  all 
in  this  case  that  Mr.  Smith  told  him  to  take 
a  stick  six  inches  long  and  insert  his  hand, 
holding  that  stick,  under  a  saw,  not  more  than 
an  Inch  back  from  his  hand,  or  that  anybody 
told  him  to  take  any  nch  kind  of  a  stick  and 
undertake  to  remoTe  that  sawdust  Now,  a 
boy  of  that  age,  or  any  other  boy —  I  think 
that  a  boy  17  years  old  of  iffdinary  Intelli- 
gence—and  it  is  shown  1^  the  evidence  In 
this  case  that  this  boy  is  a  boy  fully  np  to  tlie 
average  Intelllgenoe  of  boys  of  that  age,  if 
not  more  so,  because,  in  giving  his  testinkony 
in  this  case,  be  described  very  clearty  the 
danger  connected  with  the  operatton  of  all 
these  different  Ducbloes— he  knew  Jnet  as 
well  then  as  he  will  ever  know  in  his  life- 
time that  if  lie  put  his  hand  up  against  a  saw 
in  motion,  bis  hand  would  be  cut  and  he 
knew,  Just  as  wdl  as  Mr.  Smith  knew,  or  any- 
body else,  that  It  was  Us  business  to  keep  bis 
hand  away  trota  tbat  saw,  and  not  bring  it  in 
contact  Willi  it  Now,  if  he  exendsed  care 
such  as  be  should  have  exercised,  he  would 
not  have  taken  a  stick  six  inches  long  to  dean 
out  sawdust  under  that  saw.  If  he  had  taken 
a  stixik  three  feet  long,  or  two  feet  long,  and 
stood  up  above  Uie  cutting  edge  of  the  saw 
and  scraped  that  sawdust  out  he  could  bave 
done  it  without  any  possible  injury  to  him- 
self, and  he  knew  it  Just  aa  well  ttien  as  be 
will  ever  know  it -In  the  world.  Anybody 
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onglit  to  bare  koo-ffn  ttuit.  U  ttiey  took  a  stick 
six  Incbes  long  and  put  their  hand  down 
under  Oiat  saw,  there  was  danger  either  In 
palling  his  band  back,  or,  if  some  obstruction 
met  with  tbe  Btlck,  of  kaocklng  his  band  up 
against  that  saw  and  getting  hia  fingers  cut 
off.  Mr.  Springer:  X  would  like  to  have  It 
appear  In  tbe  record  that,  when  tbe  plaintiff 
gave  his  evidence,  he  gave  the  size  of  tbe 
slick,  indicating  tbe  size  with  his  bands,  and 
It  would  be  eometblng  like  a  foot  long.  Court: 
Wbetber  It  was  six  Inches  or  a  foot,  be  had 
bis  fingers  down  under  ttiat  saw  when  he 
got  cut,  because,  if  he  bad  bad  them  above 
tbe  cutting  edge  of  tbe  saw,  they  would  never 
liave  got  there.  That  stands  to  reason,  and 
nobody  can  dispute  It,  because  It  Is  a  self-evi- 
dent proposition."  Further  along  he  raid: 
"Now,  there  are  a  large  class  of  cases  iHiat 
bave  been  decided  by  the  Supreme  Conrt  of 
this  fita'te  and  other  states  that,  where  these 
dangers  are  latent — tliat  is,  where  they  are 
known  to  men  skilled  In  the  business  and  ex- 
perts In  the  trade — the  party  who  is  not  skill- 
ed In  the  business  does  not  assume  those  risks; 
but  he  assumes  all  risks  tliat  are  apparent  to 
tilin»  Just  as  well  as  they  are  to  the  foreman, 
and.  unless  it  Is  a  matter  In  which  the  fbre- 
man,  on  account  of  his  skill  or  ability  In  tliat 
particular  direction,  has  a  greater  knowledge 
than  he  has,  then  the  servant  Is  not  bound  to 
obey  tbe  directions  of  the  ftueman,  and,  if 
be  does  it,  he  does  tt  at  his  own  peril  Now, 
the  question  arises  In  this  cause  wbetber  any- 
body does  not  know,  Just  as  well  as  tbe  fore- 
man, whether,  if  tbey  put  Oielr  bands  In  con- 
tact wtm  a  swiftly  revolving  saw,  th«y  axe 
not  liable  to  get  it  cut ;  wbetbor  that  knowl- 
edge Is  peculiar  to  men  skilled  In  0iat  trade, 
4ir  to  anybody;  whether  a  idilld  of  even  small- 
er yean  or  a  younger  age  than  tbe  boy  in 


questioa  here  would  not  know  that.  I  sub- 
mit that  they  would,  and  that  this  is  one  of 
tbe  risks  that  Is  assumed  when  taldng  that 
employment."  If  we  add  to  this  statement 
of  facta  a  picture  of  the  machine,  showing  tbe 
saw  and  the  trough  und«r  the  saw,  we  have 
before  us  substantially  all  that  appeared  at 
the  trial,  so  far  as  tbe  case  of  the  plaintiff 
is  concerned,  excepting  the  evident  Intelli- 
gence of  plaintiff  himself  and  his  appreciation 
of  the  risk  attendant  upon  tbe  use  of  such 
machinery. 

It  is  contended  for  plaintiff  that  the  case 
should  hare  been  submitted  to  the  jury,  and 
the  ground  taken  Is  that  plaintiff  cannot  be 
held  to  bave  assumed  risks  of  which  be  was 
Ignorant  and  which  he  was  not  capable 
appreciating ;  that,  "while  in  this  case  it  may 
be  said  that  tbe  danger  that  caused  the  In* 
jury  was  an  incident  to  the  work  of  operating 
the  machine  as  tbe  defendant  had  it  operated, 
it  cannot  be  said  that  the  danger  was  appar- 
ent to  a  boy  of  no  experience  in  doing  that 
sort  of  work."  Tbe  cases  of  C.  &  N.  W.  Ry. 
Co.  v.  Bayfield,  87  Mich.  211,  and  of  Mich. 
Cent  R.  IL  Co.  V.  Smithson,  46  Mich.  212, 
217,  7  N.  W.  791,  are  relied  npon. 

Argued  before  CARPENTER,  GRANT, 
BLAIR,  MONTOOMSRY,  and  OSTRANDBR, 
JJ. 

Oscar  M.  Spclngw,  for  appellant  Keena 
A  LIgbtner,  fw  appellee. 

OSTRANDBR,  J.  (attee  stating  the  fscts). 
It  is  clear  that  the  case  is  ruled,  not  1^  ttie 
authorities  dted  for  plaintiff,  but  by  Kean  t. 
Detroit  Copper  ft  Bnus  Rolling  BCiUi,  W 
Mich.  277,285,  288,  SS  N.  W.  89B.  11  Am.  St. 
Rep.  492;  Hattiaway  v,  Washington  Ullllng 
Ca  (Hlcta.)  108  N.  W.  164,  and  stanllar  cases. 

The  jndgmntt  Is  slHrmed. 
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THOMPSON  «t  aL  T.  VILLAOB  07 
MBICOSTA. 

(Supreme  Oonrt  of  Michican.  Sept.  19,  190S.) 

1.  MiniioiFAi.  Bonoe— Bona  Fun  Pubohas- 
ma— Btxdihct. 

Testimonj  of  one  Uiat  u  owner  of  a  mu- 
nicipal bond,  unenforceable  exc^t  in  the  hands 
of  a  bona  fide  purchaser,  because  given  as  a 
bonus,  he  sold  it  to  the  manager  of  a  bank,  who 
was  acting  in  its  bebalf,  and  Oiat  he  did  not 
impart  his  knowledge  concerning  the  character 
of  the  bond,  Is  prima  fade  erldenee  that  the 
bank  was  a  bona  fide  pordiaser. 

2.  WiTNBasKs— luFKAOHiira  Btidxhci. 

Evidence,  in  an  action  on  Iwnds  issned  by 
a  village  to  the  H.  Company  as  a  bonus  for  its 
ballding  a  milli  and  aoli  by  it  to  a  bank,  frmn 
which  plaintiff  obtained  diem,  that  during  the 
negotiatioQB  for  the  bonus  H.,  president  of  the 
H.  Company,  said  to  a  councilman  of  the  vil- 
lage, in  the  absence  of  representatives  of  the 
bank,  that  if  he  coold  get  the  bonds  he  coold 
torn  them  over  to  the  bank,  and  It  would  sign 
a  bond  for  performance  of  the  contract  to 
build  the  mill,  and  that  the  Indemnity  bond 
afterwards  presented  was  signed  by  a  director 
of  the  bank,  whom  H.  said  was  a  representa- 
tive of  It,  and  that  H.  said  be  had  the  bonds 
payable  at  the  bank  to  indemnify  It  against 
signing  the  bond,  or  so  that  he  could  use  the 
funds  through  the  bank,  is  not  admissible  to 
impeach  H. ;  it  not  being  inconsistent  with  his 
testimony  that  the  bank  was  a  bona  fide  pur- 
diaser. 

3.  Saux. 

In  an  actitu  on  bonds  of  a  village,  de* 

pending  o'n  the  bank  from  which  plaintiff  ob- 
tained them  being  a  bona  fide  purchaser  from 
the  H.  Company  to  which  the  village  issued 
them  as  a  (muus,  evidence  that  R.,  secretary  of 
tiie  H.  Company,  said  in  the  presence  of  H., 
president  of  the  company,  that  he  understood 
the  bonds  were  void,  but  that  they  had  gone 
through  the  form  of  putting  them  in  the  hands 
of  a  bona  fide  holder,  and  that  H.  failed  to  deny 
the  statement  of  R.,  Is  inadmissible  to  Impeach 
H.,  who  had  testifl^  that  the  bank  was  a  bona 
fide  holder,  where  the  drenmstancea  imposed 
no  duty  on  H.  to  deny  such  statement. 

4.  EVIDBNOE— ADKISs'iONB. 

Admissions  of  the  president  of  the  com- 
pany, from  which  the  bank  through  which  plain- 
tiff got  title  to  mnnidpal  bonds  bought  them, 
are  no  evidence  that  the  bank  was  not  a  bona 
fide  holder  thereof. 

6.  Sahe. 

That  a  director  of  a  bank  signed  a  bond 
to  secure  the  performance  of  the  contract  of  the 
H.  Company  to  build  a  mill,  as  a  bonus  for 
-which  a  village  issued  bonds  to  the  H.  Company, 
which  the  bank  bought,  is  no  evidence  that  it 
'had  notice  that  the  bonds  were  Invalid;  it  not 
'being  shown  that  the  director  then  knew  the 
village  authorities  had  anything  to  do  with  the 
itransaction,  or  that  he  was  acting  for  the  bank 
in  signing  the  bond. 

Q,  BVXDSNOB — TbUBTVES — DflifeUBATIOItS. 

Whore  plaintitt  is  suing  as  trustee  of  an 
estate  on  bonds  belonging  to  It,  his  declaration 
is  not  admissible  as  one  made  by  a  party;  the 
estato  not  being  bound  thereby. 

[Ed.  Note. — For  cases  In  point,  see  vpl.  20, 
Cent.  Dig.  Evidence,  |  988.] 

7.  WiTNEBaxs— iKPBACHina  TrnnioiTT. 

Declarations  of  rate  suing  as  trustee,  In- 
consistent with  his  testimony,  are  admissible, 
a  proper  foundatI<m  being  laid,  to  imiteach  him. 

[Bd.  Mote. — Tat  cases  In  point,  see  vol.  00» 
OenTlMff.  WibUMse,  I  1209:] 


&  MuRicxPAi.  GoKPOBAnom— Bomw— BoH A 

FiDX  PiTBOHASKB— IRQUIKT. 

The  test  of  whether  the  officers  of  a  bank, 
at  the  time  of  its  purchasing  mnnidpal  l)ODd% 
had  notice  of  facta  and  circumstances  requiring 
Inquiry,  is  not  whether  they  were  such  as  would 
naturally  or  reasonably  lead  an  ordinarily  care- 
ful and  prudent  man  to  make  inqniry  as  to 
what  the  bonds  were  given  for,  but  whether 
tbey  were  iiuh  to  make  it  bad  faith  not 
to  do  eo. 

_ [Bd.- Note.— For  eaaea  in  pt^t,  aee  voL  86, 
Cent.  Dig.  ManleW  GorporatloDa,  i  1967.] 

0.  Banks— NoTicK  to  Otticeb. 

That  the  president  or  cashier  of  a  bank 
which  purchased  mnnidpal  bonds  had  notice 
or  knowledge  of  (acts  which  would  have  re- 

?uired  Inquiry  as  to  what  the  bonds  were  givoi 
or,  had  he  made  the  ptirchase,  is  not  notice  to 
the  bank,  where  the  purchase  was  not  made  by 
him,  bat  by  the  other,  having  no  such  notice  or 
knowledge. 
Moore,  O.  J.,  dissenting. 

Error  to  drcatt  Com%  Lenawee  Gonntsr; 
Got  U.  duster,  Judgei 

Action  by  Anna  Maria  Thompson  and  an- 
oflier,  tnnteea  <tf  the  estate  of  William  D. 
Thompson,  deceased,  against  the  village  of 
Mecosta.  SuOgmmt  fOr  d^eaodant  PlaSn- 
tStta  bring  error.  Revised. 

Argued  before  MOOBB,  a  J.,  and  OAB- 
PBNTBB,  McALVAT,  OBANT,  HONTGOM- 
BRT,  OSTRANDER,  and  HOOKER,  JJ. 

Eugene  Frlngle  and  Mldiael  Brown,  for 
appellants.  Watts,  Smith  &  Baldwin,  and 
Fellows  &  Chandler,  for  appellee. 

HOOEBR,  J.  mils  action,  brought  to  re- 
cover  upon  a  municipal  Iwnd  Issued  ttie 
village  of  Mecoatat  has  been  before  as  on  a 
fwmer  occaskm.  See  127  Micb.  622, 86  N.  W. 
1044.  The  bond  was  admlttedl7  Irregnlar, 
and  In  order  that  plaintiffs  recover  it  is 
necessary  that  the^  show  ttiat  the  Jadcacm 
Bank,  from  which  th^  purchased  It,  was  a 
bona  fide  purcfaasa  of  tiie  bond  fw  Tala&  Id. 
The  evidence  offered  to  prove  sndi  pnrChase 
consisted  of  the  testimony  of  Hnbdilnson 
and  a  transcFipt  of  that  ot  NewldilE,  a  forrn^ 
cashier  of  the  bank,  now  dead,  taken  upon 
the  former  trial.  We  held  In  onr  former 
opinion  that  Newfclrk's  testimony  was  con- 
sistent with  a  want  <^  bona  fides,  and  there- 
fore was  not  sitffldent  to  overcome  the  pre- 
sumption of  notice.  The  same  la  necessarily 
true  upon  the  present  record.  Hatchinstm 
testified  that  be,  as  owner  of  the  bond,  sold 
It  to  Emerson,  who  was  manager  of  the  bank 
and  acting  on  its  bebalf  la  the  transaction, 
and  that  he  did  not  impart  his  knowledge 
concerning  the  character  of  the  bonds.  There 
was  enough  In  this  testimony  to  take  the 
question  of  good  faith  to  the  Jury,  and,  as  the 
defendant  was  able  to  give  no  testimony 
r^rardlng  the  transaction,  it  was  prima 
fade  evidence  of  a  bona  fide  purchase  un- 
less discredited  either  by  such  an  impeach- 
ment of  Hutchinson  as  Justified  the  Jury  In 
disbelieving  his  testimony,  thereby  leaving 
the  case  to  rest  upon  the  I^al  preeunption 
of  notice,  or  tqr  testimmr  of  facts  and  dr- 
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cxunBtancM  InccmsMeDt  wllli  and  outwelgta- 
Ins  his  testimony. 

Tbe  bond  wu  payable  at  flie  bank  In 
JadoNnt  Ootmsel  offered  testlmcmy  tending 
to  dxnr  that  the  persona  who  conatitated 
the  Tillage  conndl  required  a  bond  t<x  the 
faithful  performance  of  the  contract  to 
build  the  mill,  and  that  anch  a  Ixmd  wm 
famished,  algned  by  WUUam  H.  Thompson, 
who  was  a  director  of  the  bank.  One  of 
these  conndlmcii,  Streeter,  was  allowed  to 
testify  that  at  the  time  the  negotlatlona 
were  pndlng  Hutchinson  said  that,  If  be 
GOQld  get  tliese  bonds,  he  could  turn  them 
over  to  the  Jackaon  Olty  Bank,  and  that  it 
would  atgn  a  bond  ot  ind«nnity  for  f  10,00(K 
Snarantylng  the  performance  of  the  contract, 
and  that  BDcfa  a  bond  was  afterwards  pre- 
sented to  theoF— L  e.,  the  bond  afgned  by 
William  M.  Thompwm— and  that  Bntchlnaon 
■aid  Thompeon  waa  a  repreeentatlTe  of  the 
bank;  alao  that  Hutchinson  eald  he  had 
the  bonds  payable  at  the  bank  to  Indonnlfy 
It  against  signing  the  Indemnity  bond,  or  so 
that  be  could  use  tiie  funds  through  Uie  bank. 
AJl  of  thlfl  related  to  conrersatlon  between 
Hntdiinscm  and  the  d^mdants.  In  the  ab- 
sence of  the  baiA  and  Its  r^reseatatlTes, 
before  the  contract  was  made  or  the  bond 
was  Issued.  It  waa  hearsay  testimony,  and 
It  la  not  claimed  Uiat  it  waa  ^dminlbl^  ex- 
cept  by  way  of  Impeacbmoit,  to  oontradlct 
Hntdilnaon.  A  BIr.  Wilson  was  aAed  if 
B^nolds  had  not  said  In  the  preaence  of 
Hutchinson  that  he  understood  that  the 
bmds  were  void,  of  no  Talu^  .but  that  tbe^ 
took  them  in  their  business  and  took  their 
chances,  and  that  they  bad  gone  through 
the  fiwm  of  putting  this  one  Into  the  hands 
of  a  bona  flde  or  good  teith  hold^.  The 
testimmy  waa  admitted^  althongb  Reynolds 
was  not  a  witness  In  the  case;  It  la  not  dte- 
poted  that  the  testimony  Is  hearsay,  bat  it 
is  daimed  to  have  been  admissible  to  Im- 
peadi  Hntdilnson,  who  was  a  witness.  The 
alleged  conTersatlon  was  long  after  tte  bank 
acquired  the  bond.  The  conversation  with 
Stneter  regarding  Hutchinson's  intentlcma 
waa  not  inconsistent  wfOi  a  bona  flde  pur- 
chase by  the  bank ;  neither  was  the  fact  that 
he  presoited  a  bond  of  Indannlty,  signed  by 
the  bank  or  Its  officer,  nor  tbe  reason  that 
Hutchinson  bad  for  having  tbe  bond  made 
payable  at  the  bank.  They  constltated  no 
testimony  affecting  the  bank's  purchase,  and 
the  testimony.  If  given  by  Hntchlnson,  wonld 
have  been  immaterial.  It  was,  thereftve, 
not  a  proper  sabject  for  Impeachment  Nor 
was  the  testimony  inconsistent  with  Ms  origi- 
nal statement  that  the  bank  bought  In  good 
faith  and  for  value.  Tbe  testimony  of  Wil- 
son had  no  possible  connection  with  Hntchln- 
Mm's  testimony.  This  testimony  Is  said  to 
be  impeaching  in  Its  character,  opon  the 
theory  that  the  statement  of  Reynolds  waa 
made  In  HntcbinBon's  presence,  who.  by  his 
failure  to  doiy'lt,  may  be  said  to  hare  ac- 
qniesced  in  and  adopted  it  and  taaded  to 


lessoi  the  wdght  of  his  testimony  that  the 
sale  to  the  bank  was  a  bona  flde  on&  The 
importance  of  thla  evidence  Is  manifest  whai 
we  consider  that  upon  ais  record  the  burd^ 
of  ivovlng  a  bona  flde  purchase  by  pie  bank 
was  nprai  the  plaintUf.  The  only  testimony 
tending  to  prove  it  was  HutchinsMi's.  By 
impeaching  Hutchinson,  the  jury  might  be 
justtfled  in  disregarding  his  testimony,  which 
would  leave  the  claim  of  b(»u  flde  purchase 
unsupportBd. 

It  would  bave  beoi  competent  to  prove 
by  Reynolds  the  tact  that  tb»  sale  was  a 
fak^  to  give  the  ai^warance  merely  of  a 
bona  flde  sal&  Defendant  did  not  attempt 
tiiat;  bat  sought  to  accomplish  the  same  par- 
pose  In  anothv  way;  1.  e.,  by  discrediting 
Hntdilnsofl.  TbJa  was  competent;  and,  if 
it  had  been  shown  ttiat  Hutcfainson  had  made 
this  statement  ascribed  to  Reynolds,  it 
would  have  been  prt^ier.  So  if  It  had  appear- 
ed that  Hutchinson  had  adopted  the  statement 
or  aald  that  It  was  trae,  the  same  would 
have  been  tbe  effect  State  v.  McOaflln,  86 
Kaa  820,  IS  Pac  B60;  Patterson  r.  Stete 
(Tez.  Cr.  App.)  60  S.  W.  667.  This  is  an 
attempt  to  extend  the  rule  a  at^  farther 
and  make  the  mere  silence  of  the  witneas 
equivalent  to  his  affirmative  assertion  of  the 
truth  of  the  statement  This  is  by  analogy 
to  tbe  rule  tbat  treats  acquiescence  or  silence 
of  a  party  to  an  action  as  an  admission,  whoi 
he  Is  in  duty  bound  to  speak  or  it  la  un- 
natural that  he  should  not  speak.  The 
primitive  rule  In  Impeachment  was  that 
when  One  has  made  a  contradictory  state- 
ment  It  Is  a  contradiction  of  hla  testimony 
which  tends  to  discredit  him,  but  tiiat  it 
cannot  be  used  aa  substantlTe  proof  of  the 
fact  stated.  That  tiiere  la  great  danger  of 
such  use  juries  has  been  said  by  courts 
many  times,  uid  it  la  a  tradition  of  the  law 
that  Impeaclmient  ia  not  favored,  but  must 
be  In  strict  accordance  with  tbe  rule.  There 
may  be  a  f^  modem  text-books  and  digests 
In  which  the  rule  that  silence  may  answer 
the  purpose  of  an  Impeacdunent  is  stated. 
Thua  in  SO  A.  &  B.  Bnc.  of  Law,  1118,  it  is 
said:  "Verbal  statonenta  ot  wrltl^  of 
persons  other  than  the  witness  aougbt  to 
be  discredited,  for  whidi  the  witneas  is  not 
responsible  and  which  have  not  been  ap- 
proved by  blm,  are  Inadmissible  In  evidence 
to  ■  contradict  hla  testimony.  But  a  state- 
ment made  l^r  another  in  the  presence  of  a 
wltneM,  assented  to  and  adopted  by  hlfli.  or 
heard  iv  him  wlthowt  objection  or  oontra- 
diction,  may  be  proved  where  the  statemoit 
contradicts  hla  testimony  in  a  material  res- 
pect and  the  witness  denies  that  the  state- 
ment was  made."  The  portion  of  the  text 
underscored  la  hardly  supported  by  the  cases 
dted.  Thus  in  State  v.  McQaffln,  86  Kan. 
315,  IS  Pac.  660,  the  statements  were  assented 
to  when  made,  and  the  same  Is  true  in  Pat- 
terson V.  State  (Tex.  Cr.  App.)  60  S.  W.  667. 
The  case  of  Easterwood  v.  State,  34  Tex.  Cr. 
B.  40a,  81  &  W.  291  aeems  not  to  be  In 
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point,  thus  learlng  tiie  assertion  of  the  text 
without  support.  It  may  have  been  inserted 
out  of  abundant  caution,  and  Illustrates  how 
esBlly  a  trend  may  be  glren  to  the  law  by 
Inaccuracies  In  tezt-booka  and  digests.  Mr. 
Wlgmore, '  in  bts  wortE  on  ETldeoce,  evlnceB 
his  belief  In  the  force  of  the  analogy  men- 
tioned, and  Bays  that  "a  failure  to  assert  a 
fact  when  it  would  be  natural  to  assert  It 
amounts  in  ^ect  to  an  assertion  of  the  non- 
existence of  the  fact  This  is  conceded  as  a 
general  principle  of  evidence  (post,  S  1071)." 
Wlgmore,  Evidence,  S  1042.  We  concede 
that  a  witness'  testimony  may  be  discredited 
In  many  instances  by  his  fallnre  to  state 
all  that  he  has  previously  stated,  or  by  stat- 
ing more  than  on  previous  occasions,  where 
there  had  been  a  duty  to  speak,  as  shown 
by  the  various  cases  dted  by  the  authw; 
but  the  facts  In  this  case  show  no  such  duty, 
even  If  It  could  be  said  that  a  denial  of 
Reynolds*  alleged  statement  to  Wilson  would 
have  been  natural.  Without  affirming  or 
denyii^  that  there  are  Instances  where  proof 
of  silence  might  be  used  to  Impeach  a  wit- 
ness, we  are  of  the  opinion  that  this  Is  not 
such  a  case.  We  have  neither  been  cited  to 
nor  found  a  parallel  case,  where  defendant's 
position  has  been  sustained.  And  see  2  Bout. 
Die  p.  45;  Goldsby  v.  U.  a,  160  U.  S.  70,  16 
Sup.  Ct  216,  40  L.  Ed.  343.  AU  of  this  testi- 
mony was  likely  to  lead  the  jury  to  a  wrong 
conclusion. 

The  court  refused  to  instruct  the  jury  that 
admissions  of  John  Hutchinson  could  not 
Impair  plaintiff's  right  to  collect  the  bond. 
It  should  have  be«i  given.  He  also  refused 
to  charge  tiiat  the  fact  that  William  M. 
Thompson  signed  a  bond  of  the  Hutchinson 
Manufacturiiu;  Company  to  secure  a  contract 
to  build  a  mill  is  no  evidence  that  It  bad 
notice  or  knowledge  that  the  bond  was  In- 
valid. This  also  should  have  been  given,  as 
there  Is  no  testimony  tending  to  show  that 
at  that  time  Thompson  knew  that  the  vil- 
lage authorities  had  anything  to  do  with 
the  transaction,  or  that  he  was  acting  for 
the  bank  In  signing  the  bond. 

Testimony  was  given  as  to  statements 
made  by  Thompson  at  the  time  of  the  trial 
of  this  case,  when  the  witness  Wilson  asked 
for  further  time  upon  the  bond,  in  which 
conversation  he  said  that  he  was  president 
of  the  bank  and  was  quite  indifferent  as  to 
whether  the  village  paid  the  bond  or  not, 
and  that  "we  are  amply  secured  here  in  Jack- 
son by  the  Hutchinson  Company  for  this 
bond,  and  any  arrangements  yon  can  make 
with  the  Hutchinson  Company  is  agreeable 
to  us."  The  witness  added:  "And  then  I 
talked  with  him  a  little  further  In  r^rd 
to  it,  and  drew  him  out  on  the  question  of 
tbelr  knowledge  of  the  character  of  the  bond, 
and  he  said  that  we — ^using  the  term  'we' — 
signed  the  guaranty  or  Indemnity  bond  which 
the  Bntchinaon  Company  gave  the  village 
of  Hecosta."  Continuing,  witness  said:  "I 
bad  never  seen  that  bond.  •  I  Jost  took  bis 


word  for  it  that  Ve  signed  it,*  as  he  said, 
and.  said  I,  Then  yon  were  familiar  or  knew 
something  about  tiie  character  of  these 
bonds,'  and  he  says,  *Yes,  we  understood  that 
they  were  bonus  bonds.' "  This  testimony 
came  in  under  objection.  We  do  not  discover 
that  defendant's  counsel  claim  that  this 
was  admissible  as  substantive  proof  that 
the  bank  was  not  a  bona  fide  purchaser  for 
value,  and  we  do  not,  therefore,  decide  wheth- 
er the  adnalsslons  of  the  president  of  the 
bank  were  admissible  as  such,  espedaily 
In  a  case  where  the  bank  was  not  a  party. 
It  is  claimed  that  the  declaration  was  ad- 
missible as  <me  made  by  a  party  to  the  suit, 
but  we  think  that  this  overlooks  the  fact 
that  Thompson  sued  in  a  r^tresentatire 
capacity,  and  therefore  could  not  bind  the 
estate  (which  was  tlie  real  plaintiff)  by  his 
declarations.  Flsb  v.  Mwse,  8  Mich.  34; 
Clark  T.  Davis,  32  Mich.  154;  Barry  v.  Davis, 
83  Mich.  615;  Durfee  v.  Abbott,  60  Mich. 
2S3,  16  N.  W.  464;  White  T.  Ledyard.  4S 
Mich.  264,  12  N.  W.  216;  Grece  v.  Helm,  91 
Mich.  451,  51  N.  W.  1106;  Miner  v.  Raymond, 
113  Mich.  28,  71  N.  W.  COl ;  Hudson  v.  Cir- 
cuit Judge,  114  Mlcb.  lis,  72  N.  W.  182,  4T 
L.  R.  A.  345,  68  Am.  St  Rep.  465.  It  is  pos- 
sible that  this  testimony  was  properly  ad- 
missible as  impeaching  testimony.  Mr. 
Thompson  bad  testified  that  be  had  no 
knowledge  of  the  drenmetances  undw  which 
the  bonds  were  purchased,  and  substantially 
claimed  Ignorance  as  to  whether  or  not  the 
bank  bought  without  notice  and  for  valae. 
A  foundation  bavins  been  laid,  we  think  that 
tills  testimony  was  admissible  for  such  a 
purpoaa 

The  court  chafed  the  jury  that  **apon 
this  question  of  knowledge,  of  notice,  gentle- 
men, you  are  Instructed  that  when  the  Jack- 
son City  Bank  got  the  bond  In  question  it 
could  not  be  a  bona  fids  bolder,  if  at  the  time 
its  president  or  cashier  had  any  notice  or 
knowledge  of  facts  and  circumstances  wfaitdi 
would  naturally  or  reasonably  lead  an  ordi- 
narily careful  and  prudent  man  to  make  In- 
quiry as  to  what  the  bond  was  given  for." 
This  Instruction  was  erroneous,  for  the  rea- 
son that  the  test  is,  not  whether  the  drcum- 
stances  would  naturally  lead  the  ordinari- 
ly prudent  man  to  investigate^  but  whether 
they  were  such  as  to  make  It  bad  f  altb  not  to 
do  so.  Brewster  v.  McCardell,  8  Wmd.  478; 
New  Tork  Mine  v.  Bank,  44  Mich.  3SS,  6  N. 
W.  823;  Mace  v.  Kennedy,  68  Mich.  397,  36 
N.  W.  187;  Stevens  v.  Hcl^cblan.  120  Mich. 
290,  70  N.  W.  627;  Ollnes  T.  SUte  Bank 
(Mich.)  04  N.  W.  106.  Agahi.  if  this  in- 
stnictloD  was  intended  to  mean  tliat  knowl- 
edge by  or  notice  to  the  officer  purchasing  the 
paper  would  bind  the  bank.  It  might  not  bo 
erroneous;  but  it  would  be  naturally  intw^ 
preted  as  meaning  that  knowledge  or  notice 
to  either  of  these  officers  would  be  notloe  to 
the  bank,  although  the  purcbaw  was  one 
made  by  one  having  neither  such  knowledge 
or  notice,  It  would  be  a  bordoD  upon  banks 
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to  bold  tbat  all  of  Iti  officers  muBt  antldiMite 
tlw  offer  to  the  bank  of  all  donbtfnl  papsr 
of  wbldh  be  mlgbt  bare  knowledce. 

Tbe  Judgment  sboold  be  reversed,  and  a 
new  trUU  wdored. 

MOOBB,  a  J.  (dlaaentlng}.  mila  east 
baa  bera  bere  btf<««,  and  la  rqiorte^  In  127 
MIcb.  622.  86  N.  W.  lOM.  A  refWence  to  tbe 
oplnlcm  of  JusttceHOOKElBwllldoaway wltb 
the  need  of  making  a  long  statemoit  of  facts 
here.  Upon  the  last  trial  eadi  party  asked 
that  a  rerdlct  be  directed  In  Its  favw.  The 
Judge  declined  to  do  this,  and  anbmitted  tbe 
case  to  the  Jary,  which  returned  a  vwdlct 
In  favw  of  the  defendant  Tbe  case  la 
brongbt  here  by  writ  of  error. 

The  first  asstgnm^t  of  error  requiring 
attention  reJatee  to  tbe  admission  of  a  bond 
given  to  the  trustees  of  the  village  of  Mecosta 
(UKMit  the  time  tbe  bond  sued  upon  was  ls> 
sued.  The  objection  was,  first,  the  bond  did 
not  run  to  tbe  Tillage  of  Mecosta,  and,  second, 
tbat  tbe  fact  It  was  signed  by  William  M. 
Thompson  could  In  no  way  blod  tbe  Jackson 
City  Bank.  It  appeared,  upon  tbe  other  trial 
and  In  this  trial,  that  the  bond  sued  upon 
was  Issued  as  part  of  a  bonus  to  the  John 
Hatchlnson  Manufacturing  Ck)mpany  to  ln< 
dnce  It  to  build  a  flouring  mill  which  tbat 
company  was  to  own.  It  was  tbe  claim  of 
the  Tillage  that  the  company  agreed  to  se- 
cure the  performance  of  Its  agre«nrat  by  the 
giving  of  a  bond  Indorsed  by  tbe  Jadcson  City 
Bank,  and  that  In  performance  of  this  prom* 
tse  it  presoited  to  tbe  Tillage  a  bond  dated 
S^tember  18,  1888,  signed  by  William  M. 
Thompson  aa  surety,  who  was  then  cme  of 
the  dlrectOTH  of  the  bank  and  who  Is  one  of 
tbe  plaintiffs  In  this  suit  We  think  tbe 
testimony  was  competent  as  being  part  of 
the  history  of  the  transaction. 

EiTTor  Is  assigned  npon  the  croes-examlna- 
tlon  of  William  M.  Thompson,  tending  to 
show  his  knowledge  of  the  business  In  which 
tbe  Hutchinson  Manufacturing  Company  was 
engaged  and  of  Its  contract  with  tbe  Tillage 
of  Mecosta.  Counsel  say  that  though  Mr. 
Thompson  was  at  tbe  time  a  director  of  the 
bank,  he  bad  no  control  or  management  of 
the  bank,  and  that  If  be  bad  knowledge  tbat 
the  bond  was  Issued  to  the  Hutoblnson 
Manufacturing  Company  tor  an  Illegal  con- 
Blderatlcm,  It  would  not  be  competent  as  evi- 
dence that  the  bank  bad  notice  of  tbe  con- 
sideration of  the  bond ;  dtlng  Shaw  t.  Clark 
et  at.  49  Midi.  884,  IS  N.  W.  78«,  48  Am.  Rep. 
474.  We  do  not  so  understand  tbe  case 
cited.  It  does  bold  tbat  tbe  knowledge  i>08- 
sessed  BCr.  Shaw,  a  director  who  took  no 
part  tn  managing  tbe  bank,  was  not  notice 
to  tbe  bank  of  tbe  defect;  but  It  does  not 
hold  It  was  not  competent  to  show  what 
knowledge  Mr.  Shaw  had,  Tbe  record  dls- 
ckwea  this  bank  bad  but  four  directors.  Sup- 
posa  aadk  of  tlicm  had  been  offered  «■  a  wit- 


sen  on  tbe  part  of  the  plalntUb;  would  it 
not  bRTe  been  competmit  to  show  by  cross- 
eumlnatlw  what  knowledge  be  possessed  of 
the  want  of  oondderattw  of  tbe  bond?  To 
aak  ttie  queetton  la  to  soggest  Its  logical  an- 
•war.  Mr.  Ilioinpson  was  not  only  one  of  the 
tonr  directwa,  but  be  was  constantly  employ- 
ed In  tbe  banlE,  as  a  c\erk  most  of  tbe  time ; 
but  in  tbe  temporary  absence  of  Mr.  New- 
kirk,  tbe  caabier,  and  Mr.  Thompson's  father, 
the  preeldait  of  the  bank,  be  did  sucb  of 
their  work  aa  be  could,  though  he  did  not 
pass  upon  tbe  dlsoonntbig  of  paper.  Up<Hi 
the  death  of  bis  father  be  became  prealdeut 
of  the  bank.  We  think  the  testimony  was 
competent  It  Is  said:  "The  court  was 
requested  to  charge  the  Jury  that  the  fact 
tbat  William  M.  Thompsoa  signed  a  bond  of 
the  John  Hutoblnson  Manufacturing  Com- 
pany  to  secure  a  contract  to  build  a  mill  at 
the  village  of  Mecosta  is  no  oTidence  that  tbe 
Jadcson  City  Bank  bad  notice  or  knowledge 
that  the  bond  upon  which  this  suit  was 
brought  was  InTslld  In  tbe  bands  of  tbe  John 
Hutdilnson  Manufacturing  Company,  which 
request  was  refused."  This  la  said  to  be 
arror.  If  this  evidence  stood  alone,  th«e 
would  be  a  good  deal  of  force  In  this  sug- 
gestion ;  but  It  did  not  As  already  seen.  It 
was  competent  testimony  In  the  case.  It 
was  coupled  with  other  testimony,  and  with 
circumstances,  which  made  It  proper  testi- 
mony to  be  considered  In  deciding  wheth«: 
the  bank  bad  estabUabed  it  was  a  bona  flde 
holder  of  the  bond. 

The  following  question  was  put  to  Mr. 
Wilson,  and  error  Is  assigned  upon  It:  "Q. 
Now,  I  ask  you  If  Mr.  Reynolds,  In  tbe  pres- 
ence of  Mr.  Hutdiinson — if  Mr.  Reynolds, 
secretary  of  tbe  Hutchinson  Company,  in 
the  presence  of  Mr.  Hutchinson — stated  to 
yon  that  be  undwstood  that  this  bond  was 
void,  of  no  value,  but  that  they  t»ok  them 
In  thdr  business  tJifi  took  tbelr  chances,  and 
that  th^  bad  gone  through  the  form  of  put- 
ting this  Into  tile  hands  of  a  bona  flde  or  good 
faltb  holder,  or  this  in  substance?"  Ques- 
tion was  objected  tp  by  tbe  counsel  for  plain- 
tlfla  as  being  IrreleTsnt  and  incompetent, 
which  objection  was  overmled,  and  coun- 
sel for  the  plaintiff  excepted.  Mr.  Wilson 
was  acting  for  tbe  Tillage.  He  sought  an 
Into-view  with  Mr.  Hutoblnson  and  Mr.  Reyn- 
olds, the  latter  of  whom  had  the  same  In- 
terest In  and  was  clothed  with  tbe  same 
powers  in  relation  to  the  Hutchinson  Manu- 
facturing Company  possessed  by  Mr.  Hutob- 
lnson. Tbe  plaintiff  called  Mr.  Hutoblnson 
as  a  witness,  and  he  denied  that  eltbw  Mr. 
Reynolds  or  himself  Imparted  any  knowledge 
to  the  bank  with  reference  to  what  tbe  bond 
was  given  for.  His  attention  was  also  call- 
ed to  the  conversation  between  Mr.  Wilson, 
Mr.  Reynolds,  and  himself.  He  admitted  a 
conrersatitm,  but  denied  such  a  conversation 
occurred.  The  testimony  objected  to  was 
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admitted  only  for  tbe  purpose  of  bearing 
upon  his  credlblUt7.  We  think  It  wu  ad- 
mUnlhle  tm  that  purpoea 

Error  la  aaelgned  became  the  court  per- 
mitted testimony  to  be  glvfln  of  what  WU- 
Uam  M.  Thompson,  then  president  of  the 
bank,  said  about  extending  the  time  of  pay- 
moit  of  the  buid  after  it  became  due.  It 
was  the  claim  of  defendant  that  the  bank 
nerer  bon^t  the  bond,  tbat  It  was  acting 
all  through  the  transaction  fur  Oe  Hutchin- 
son Hannfactoring  Company,  and  that  the 
statement  made  by  the  president  of  the  bank 
at  this  time  tended  to  siqnmrt  this  claim. 
We  think  the  testimony  was  competent  as 
bearing  upon  that  question.  When  the  case 
was  hen  before  It  was  held  the  bond  was  not 
valid  In  the  bands  of  the  HatcbhuKm  Hanu- 
factorlng  C<»upany,  and  that  It  was  Ineom- 
heat  vjfOB  the  plalntlffii  to  ahow  the  bond  was 
purchased  without  notice  of  Its  Infirmities. 
Without  r^eatlng  what  was  said  we  call 
attention  to  the  language  of  Justice  Hooker 
at  pages  S28  and  529  of  127  Mich.,  pages 
1046  and  1M7  of  86  N.  W.  The  trial  court. 
In  a  careful  and  Impartial  charge,  left  the 
question  to  the  Jury  whettier  there  was  proof 
of  a  bona  fide  purchase.  The  Jury  found  In 
favor  of  dtf endant 

Judgment  should  be  affirmed. 


HUTOHINSON  t.  CLBYBLAND-OLIFTS 
IRON  CO. 

(Supreme  Coort  of  Michigan.  Sept.  20,  lOOS.) 
Nkolmbwcs — Contbibutobt  Nbouokitck. 

Id  ED  action  for  negligence,  it  appeared 
that  plaintiff  was  employed  by  a  contractor 
with  defendant  to  cover  pi[>es  in  a  certain  part 
of  defendant's  mfll.  His  wofIl  did  not  call  Dim 
nearer  than  within  20  to  40  feet  of  the  hatch- 
way thronch  which  he  felL  and  he  had  to  step 
over  a  steam  pipe  a  foot  hiffh  from  the  flo(n-  to 

G there.  His  excuse  for  going  there  was  that 
wished  to  see  the  contractor's  foreman ;  but 
there  was  no  eTidence  that  the  foreman  went 
there  upon  business,  or  that  anrthine  pertain- 
ing to  ois  worli  called  him  there.  The  hatch- 
way was  open  and  unguarded,  which  facilitated 
the  raising  of  cumbrous  machinery  which  de- 
fendant was  putting  Into  his  mill.  Beld,  that 
plaintiff  was  not  justified  In  transgressing  be- 
yond the  limits  contemplated  by  the  contract, 
and  that  he  was  not  entitled  to  recover. 

Ai^eal  from  Circuit  Court  Delta  Oounty; 

John  W.  Stone,  Judge. 

Action  by  John  Hutchinson  against  the 
Clereland-ClifiTs  Iron  Company  for  Injuries 
received  while  employed  by  a  contractor 
engaged  In  making  certain  Improvements  In 
defendant's  mill.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  MOORB,  O.  J^  and  OAK- 
PENTER.  McALVAT.  OSTBANDEB,  and 
HOOEBB.  JJ. 

William  P.  Belden,  for  appellant  James 
H.  Clancy,  for  appellee. 


EOOOKBB.  J,  Tb»  plafntfff  was  tojured 
falling  thnmi^  a  hatchway  tn  defend- 
ant's chuolcal  voAs.  Otie  ntacUiMry  of 
these  vraics  consisted  of  a  number  ct  large 
steel  or  Iron  and  copper  cylinders,  called 
'^stills;**  and  vats  and  necessaiy  pipes.  The 
defendant  had  been  making  alterations  and 
an  enlarfanent  of  Its  plsnt     Ineseadns  the 
number  of  cylinders,  and  had  employed  the 
Jtims-lfanvUle  Oranpanr,  of  llUwaukee.  to 
cone  smne  of  its  cyUodm  and  p^  with 
^astlc  covnlng,  and  the  plaintiff  was  em- 
Idoyed  b7  that  eampaKT  to  do  this  work  un- 
der Its  foreman.  This  work  was  confined 
to  the  easterly  portion  of  the  mUl  at  tiie 
time  of  tiie  accident;  the  new  stills  fbr  the 
north  part  not  bdng  aet  Defendant  was  «i- 
gaged  In  ralalng  them  tiuou^  tbe  batch- 
way  hi  question,  though  not  doing  ao  at  the 
exact  time  of  the  aeddent,  which  was  near 
quitting  time  for  the  woikmen  In.  the  even- 
ing.  Tbe  hatchway  was  open  and  unguard- 
ed at  the  time  plaintiff  walked  Into  it  His 
business  vras  to  mix  the  plastic  material  In 
a  box  near  wh«e  he  was  at  work,  and  It  is 
con^Qiriv^  shown  that  his  work  did  not 
call  Um  nearer  than  within  20  to  40  feet  of 
the  elevator,  and  that  he  had  to  step  over  a 
steam  pipe  a  foot  high  fnnn  ttie  floor  to  go 
there.  His  excuse  for  going  there  is  that 
it  was  near  night,  and  he  wished  to  ask 
the  foreman  wbeUier  he  should  mix  another 
quantl^  of  plastic.   He  had  seen  the  fore- 
man go  In  a  northwesterly  direction  frmn 
him  and  disappear  from  his  sight  around  a 
still,  a  few  feet  from  bim.   The  mill  was  In 
operation,  and  was  lighted  by  electricity. 
Plalntltt  teetlOed  that  the  light  was  dim. 
He  started  in  the  same  direction  and  went 
around  the  still,  ulthnately  walking  Into  tbe 
trap,  which  he  did  not  see  or  notice.  Tbe 
railing  had  been  removed  to  facilitate  the 
raising  of  the  cumtvous  macblnwy.  The 
foreman  was  not  produced  as  a  witness. 
It  was  defendant's  contrition  that  It  owed 
no  duty  to  plaintiff,  who  had  not  been  In- 
vited to  enter  that  portion  of  the  mill,  and 
that  he  was  guilty  of  contributory  negligence. 
The  court  reused  to  direct  a  verdict  for  de- 
fmdant,  and  plaintiff  recovered  $1,000.  De- 
fendant has  appealed. 

The  Important  question  Is  whether  de- 
fendant ovred  a  duty  to  this  plaintiff  of 
antidpatliv  that  be  would  approach  this 
elevator  and  guarding  bIm  against  the  dan- 
gar  of  bis  walking  Into  tbe  hole  In  tbe  floor. 
There  Is  nothing  to  indicate  that  there  was 
any  work  to  call  him  tbore,  and  tbe  case 
rests  upon  the  pn^MMitlon  that  the  fore- 
man might  have  occasion  to  go  there,  and 
lliat  the  plaintiff  mli^t  find  it  necessary  to 
follow  him,  If  be  wanted  directions  about 
his  work.  There  Is  no  evldoice  Indicating 
that  the  foreman  went  there  upon  business, 
or  that  ttM  foreman  had  any  invitation  to 
go  ther«v  or  that  anything  pertaining  to  his 
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wwk  called  bhn  thera  The  J<Aiis-lfaD> 
TUle  Company  bad  contracted  to  cover  cer- 
tain apecUled  pb^es  and  atllla.  whlcb  were 
Mt,  and  Ottawa  to  be  set,  tbe  latter  In  the 
new  part  of  the  mill.  It  bad  nothloc  to  do 
with  the  latter,  for  they  wer»  not  let  Those 
In  readiness  and  npoa  whl<^  they  were  at 
work  were  remote  from  this  eleyator,  which 
was  in  ase  for  the  general  purposes  of  the 
defendant  We  do  not  And  it  necessary  to 
discuss  the  right  of  the  plaintiff  to  follow 
the  foreman,  becanse  we  find  no  invitation 
to  either  of  them  to  go  b^ond  the  place 
where  the  stills  to  be  coTered  were  located. 
The  nndispnted  proof  shows  that  the  de- 
fendanffl  business  was  continued  while  re- 
pairs were  being  made.  Its  contract  with 
the  Johns-ManTille  Comjiany  speclfled  the 
atillB  to  be  covered.  It  contains  no  Implica- 
tioD  of  an  expectation  that  the  laborers  of 
that  company  would  be  at  liberty  to  go  about 
tbe  premises,  or  to  any  pordons  except  those 
wfawe  the  work  was  to  be  done.  It  should 
not  have  been  expected  to  interrupt  Ita  busi- 
ness unnecessarily,  and  it  had  no  reason  to 
expect  an  Invasion  of  places  where  plain- 
tiff's work  did  not  call  falm. 

nie  learned  circuit  Judge  submitted  to 
the  jury  the  question  "whether  It  was  rea- 
■onahle  for  plaintiff  to  leave  the  place  of 
his  employment  and  go  elsewhere  about  the 
mill.  He  could  saf^y  have  said  that  the 
undisputed  proof  excluded  the  question, 
first  because  the  elevator  was  so  far  beyond 
the  confine*  of  his  legitimate  territory,  and, 
second,  becanse  there  was  nothing  justify- 
ing his  intentional  transgression  beyond  the 
llmita  contemplated  by  the  contract  The 
anthoritiea  are  ntmieroaa  in  support  of  the 
doctrine  Invoked,  and  many  are  cited  as  the 
bri^  of  defendants  counsel.  Phillips  t. 
liibraiy  Oo.  (N.  J.)  27  Atl.  478;  Sullivan  v. 
Walln,  14  Ir.  O.  L.  460;  Ivay  v.  Hodge,  9 
Q.  B.  Div.  80;  Batcbeldor  v.  Forteecue,  11 
Q.  a  Div.  474;  Zoebiscb  v.  Tarbell,  10  Allen, 
S8S,  87  Am.  Dec.  660;  Victory  v.  Baker,  67 
K.  T.  S66;  Dlebold  v.  Railroad  Oo.,  SO  N.  J. 
Law.  478,  14  AtL  670;  Doggett  Ill  Gen. 
R.  B.  Oc,  84  Iowa,  284;  Kennedy  t.  Chase, 
119  Gal.  687.  S2  Pac.  83.  68  Am.  St  Rep.  153 
<thl0  last  was  a  case  much  like  the  present 
•one);  Wright  Rawwn.  62  Iowa,  829,  8  N. 
W.  106i,  86  Am.  Bt  Rep.  276;  Pfeiffer  v. 
RinglOT,  12  Daly,  487;  Thompson,  Neg.  e.  7, 
p.  306 ;  Murry  v.  McLean,  67  111.  878 ;  Schmidt 
T.  Bauer.  80  Gal.  666,  22  Pac.  256.  6  K  R.  A. 
680;  Redlgan  v.  Boston  R.  Co..  165  Bfass. 
44,  28  N.  B.  1138,  14  L.  R.  A.  276,  81  Am.  St 
Kep.  620.  The  principle  is  recognized  in 
oar  own  casea  of  Kinney  t.  Ousted,  118  Mich. 

71  N.  W.  482,  88  L.  R.  A.  665.  67  Am. 
St.  Rep.  461^  and  P.  ft  0.  Dock  Co.  Trans- 
portation 00.,  122  Mich.  440.  81  N.  W.  208. 

We  are  constrained  to  reverse  the  Judg- 
ment and  order  a  new  triaL 


HART  T.  OITT  or  NBILLS7ILLID. 
(Suprems  Court  of  Wlscondn.  Oct  8,  1906^) 

1.  MunroxTAL  CavouTioifs— Sbwaoi  Stbtbu 

— ^Iirjinon  to  Paomnr— Luboxtt. 

A  dty  having  by  Its  goveminc  body  daly 
adopted  a  plan  for  a  aewase  ^stem  and  execut- 
ed the  same,  it  is  not  liable  fbr  injuries  caused 
thereby  to  private  property,  not  mvolviog  an 
unconstltudonal  taking  thereof,  prodoced  by 
defects  in  incfa  plan. 

[Ed.  Note^For  casea  in  point  aes  voL  86^ 
Cent  Dig.  Mnnidval  Corporations,  |  1780l] 

2.  Sahb. 

The  basic  principle  of  the  rule  aforesaid  Is 
that  the  due  uoption  of  the  plan  reqaires  the 
ezerdse  by  the  governing  body  ot  the  tatj  of  dis- 
cretionary authority  of  a  quasi  Judicial  nature. 

[Ed.  Nota.^ — For  caaea  In  point  see  voL  88, 
Gttit  Dig.  Municipal  OwpontioiM.  I  ITSOi] 

8.  Samx. 

In  case  a  city  constructs  a  sewage  system, 
not  according  to  any  plan,  or  aocordmg  to  tua 
plan  adopted  In  the  '"awwfr  aforesaid,  the  rule 
stated  does  not  apply. 

[Ed.  Note^Por  casea  In  pdnt  see  vol.  80, 
Cent.  Dig.  Municipal  CorpoiatioiN,  H  1780. 
1781.] 

4.  Plkadhtg— CoirSTBUCTIOV. 

Where  a  pleading  is  open  to  construction, 
that  reasonable  meaning  which  will  support  it 
should  be  adopted,  rather  than  one  which  will 
defeat  it 

[Ed.  Note.— For  cases  In  point  see  vol.  89, 
Cent  Dig.  Pleading,  |  66.] 

6.  MUNIOIPAX.  GOBPOBATIOirB — ^DXFXOT  TK  SfW- 

Aoc  Ststbu — Failuu  to  Repaib. 

Though  a  city  is  not  liable  for  damages  to 
private  property  caused  by  mere  defects  In  the 
plan  of  Its  dnly  adopted  and  executed  sewage 
system,  it  it  acqniree  knowledge  of  such  defects 
and  that  unless  they  are  remedied  they  will  i»o- 
duoe  direct  Injury  to  private  rights,  it  should 
exercise  ordinary  care  to  prevent  such  a  result 
and  Is  responsible  for  damages  caused  ^xf  failure 
In  that  regard. 

[Ed.  Note.— For  caaea  In  point  see  v(4.  86, 
Cent  Dig.  Municipal  Goxporatlons,  M  1781, 
1782,  1789.] 

6.  SAHK— LlABIUTIBS. 

If,  by  reason  of  defects  in  a  plan  of  sewage 
contemplating  that  private  property  will,  as  a 
matter  of  rwht  be  connected  therewith,  snch 

Jtroperty  is  mjured  because  of  water  accnmo- 
ated  In  a  sewer  flowing  therefrom  through 
sach  a  connection  to  such  iwoperty,  tht  injury 
la  direct  within  the  mesnlng  of  the  last  fore- 
going rule. 

[Ed.  Note.— For  cases  hi  point  see  vol.  8% 
Cent.  Dig.  Munldpal  Corporations,  |  1781.] 

7.  Same— EviDEKCx. 

Where,  as  a  matter  of  rif  ht  a  private  drain 
la  constructed,  connectlog  private  proper^  with 
a  main  sewer  through  an  opening  left  by  the 
dty  therefor,  and  damages  result  to  such  prop- 
erty by  accumulated  sewage  flowing  from  auch 
sewer  to  such  property,  the  mere  circumstance 
that  without  snch  drain  no  anch  result  would 
have  happened  will  not  save  the  municipality 
from  llabuitj  for  such  damages. 
(SyUabos  by  the  Judge.) 

Appeal  from  Oircalt  Goort^  Olatk  Oonntr; 
James  CNelll,  Jodgai 
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Action  by  Hiram  li.  Hart  against  the  dty 
of  NelllBvllle.  From  an  order  snstalnlng  a 
demurrer  to  tbe  complaint,  plaintiff  appeals. 
Beversed. 

This  Is  an  appeal  firom  an  order  mstalnlnff 
a  demurrer  to  tbe  complaint  for  insnffidency. 
Tlie  material  facta  stated  In  tbe  pleading  for 
a  cause  of  action  are  these:  For  more  than 
20  years  last  past  plalntlil  has  owned  and  oc- 
cupied as  a  family  home  lots  6,  6,  16,  17,  18 
and  19,  block  8,  Hewitt's  Addition  to  the  dty 
of  NelllsTlUe.  Under  all  parfs  of  the  dwelling 
bonse  thereon  there  Is  a  basement  walled  up 
with  atone,  and  a  well  adjacent  thereto  upon 
which  the  family  d^nd  for  a  water  sapply. 
From  time  to  time  prior  to  July  3, 1003,  wltb- 
out  having  adopted  any  system  therefor, 
said  vity  by  Its  authorized  officers  constructed 
ft  sewer  system  and  maintained  the  same  to 
drain  iiroperty  abntting  npon  some  of  its 
streets.  In  July,  1902,  at  the  expense  of  the 
owners  of  abntting  property  said  <dty  con- 
stmcted  a  sewer  along  tbe  street  In  front  of 
plaintiff's  lota  for  the  purpose  of  draining 
sncb  ftbatUng  property,  plaintiff  paying  the 
cost  thereof  apportioned  to  his  lots.  An 
opening  was  left  In  such  sewer  to  enable  him 
to  connect  therewith  a  drain  leading  from 
his  basement  thereta  In  October  thereafter 
such  connection  was  mi^e.  The  sewer  sys- 
tem  of  the  dty  was  negligently  constructed 
uid  maintained  In  tiiat  no  plan  was  adopted 
thertfor  by  the  dty;  the  Edpe  on  the  street 
last  mentioned  from  the  outlet  tboeof  was 
too  small  to  properly  dispose  of  tlie  sewage 
turned  Into  it;  catch  basins  were  so  placed  as 
to  direct  Into  the  sewer  surface  water  much 
in  excess  of  Its  capacity,  the  sewer  was  not 
laid  at  a  proper  slope  to  make  It  effldent; 
a  part  of  tbe  sewer  system  was  so  constructed 
as  to  torn  surface  water  flowing  down  a 
ravine  known  as  "Goose  Greek"  Into  it,  to 
such  an  extent  as  of  Itself  to  fill  the  pipe  so 
that  the  added  wata  from  catch  basins  and 
ordinary  drainage  necessarily  caused  sewage 
to  back  up  Into  the  sewer  in  front  of  plain- 
tiff's premises  and  through  the  pipe  leading 
to  his  property  Into  his  basement  By  reason 
of  such  defects,  at  various  times  between 
July  S,  1903,  and  March  24,  1904,  such  base- 
ment and  the  well  aforesaid  were  flooded 
fiom  the  sewer,  rendering  the  well  useless 
and  the  home  for  considerable  periods  of 
time  untenantable,  and  at  other  times  un- 
suitable for  residence  purposes,  causing  the 
basement  wall  under  the  bouse  to  settle  and 
to  a  considerable  extent  to  fall,  and  the  house 
to  settle  and  crack  and  otherwise  to  be  in- 
juriously affected,  to  bis  damage  In  the  sum 
of  fl,600.  The  defendant  knew  during  the 
time  of  the  construction  of  the  sewer  system 
that  It  was  not  proceeding  according  to  any 
plan  having  regard  to  the  work  that  would  be 
required  of  such  system;  that  the  work  was 
being  negligently  done  and  that  the  system 
would  be  In^clent  After  the  system  was 
constructed  tbe  defendant  had  notice  of  tbe 


Insufficiency  aforesaid  whlcb  caused  flie  dam- 
age complained  of,  and  that  sudi  damaces 
could  be  prevented  by  diverting  the  watsn- 
of  "Oooae  Greek"  from  flowing  Into  the  sBwsr 
pipes,  and  enlarging  f3ie  main  pipe  at  tbe  out- 
let  leadbig  Into  Ocelli  creek.  When  plalutlir 
connected  his  tmsement  with  the  sewer,  as. 
aforesaid,  he  did  not  know  of  any  of  ttie  de- 
fects which  thereafter  caused  the  damages. 
complatoed  of.  He  was  careful  at  all  times^ 
to  guard  against  his  property  being  damaged 
to  the  manner  in  which  It  was.  The  damages 
were  caused  wholly  by  the  negUgenoe  <tf  tlw- 
defendant,  as  stated. 

ManOi  A  Schoengarth  (James  Wldtham.  ot 
counsel),  for  appellant  Homw  C.  Clark  <L. 
M.  Sturdevant,  of  conns^,  for  tenmndent. 

HABSHALLk  J.  (after  stating  tbe  fkcts). 
The  learned  trial  court  held  tiie  complaint  to- 
be  fatally  defective,  eappotiag,  from  tt» 
facts  alleged,  that  the  Injuries  complained  of 
were  produced  by  defects  in  tbe  original  plan 
of  the  sewer;  and  that  stoce  sodi  defects  were 
rendered  injnrionaly  operative  as  to  wspeir 
lant's  property  by  his  voluntary  act  in  om- 
nectlng  his  private  drain  with  tbe  main 
sewer,  the  result  was  not  i«f«able  to  any 
fault  of  the  respondent  Tbe  reasminc, 
which  resulted  to  such  ctaiduslcHis  Is  em- 
bodied In  an  elaborate  opinion  by  the  Judge- 
containing  a  careful  review  of  numerous  ao- 
thoritles  supposed  to  be  in  point 

While  the  law  Is  well  settled  that  in  caae- 
tbe  governing  body  of  a  dty,  duly  antbwlzed 
thereto  by  its  charter,  adopts  a  plan  for  a 
sewage  systou  and  executes  the  same,  It  in- 
Immune  from  Injuries  resulting  to  ^vate 
property,  not  involving  an  unconstltotlonal 
taking  thereof,  but  which  are  refwable  to 
defects  In  the  plan  itself— Ollluly  v.  City  ot 
Madison,  63  Wis.  518,  24  N.  W.  137,  03  Am. 
Rep.  290;  Champion  v.  Town  of  Crandon,  84 
Wis.  406,  64  N.  W.  775,  19  L.  B.  A.  806; 
Schroeder  v.  City  of  Baraboo,  03  Wis.  96,  67 
N.  W.  27;  Child  v.  City  of  Boston.  4  Allen 
(Mass.)  41,  81  Am.  Dec.  680;  Jf^nstoa  t. 
District  of  Columbia,  118  U.  8.  19.  6  Sup.  Ot 
923,  80  L.  Ed.  75;  2  DIUon's  Munldpal  Cor- 
poratlooa  (4th  Ed.)  |  1061— the  mere  drcom- 
Btance  of  the  constmctlon  of  a  sewage  system 
by  the  properly  authorized  officers  of  a  dty 
does  not  satisfy -that  rule.  The  basic  prin- 
ciple thereof  is  that  discretionary  anthority 
being  vested  In  the  governing  body  of  a  dty 
to  adopt  a  plan  for  a  system  of  sewage,  de- 
fects In  a  plan  so  adopted  are  referable  to- 
mere  errors  In  Judgment,  and,  as  regards  re- 
sulting liability  for  Injuries  to  private  rights, 
are  governed  by  the  same  rule  as  mistakes 
generally  in  the  exercise  of  quasi  Judldal 
authority.  It  follow  necessarily  that  where 
such  authority  is  not  exercised  at  all,  where 
though  a  system  of  sewage  Is  construded  by 
a  dty  without  any  plan  therefor,  passed  npon 
and  adopted  by  the  govwnlng  body  of  the 
corporation,  the  reason  for  exempting  it  from 
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liabUlty  for  defects  attributable  to  faults  in 
tbe  plan  does  not  exist.  It  Is  not  the  mere 
constractiDn  of  a  sewage  system  by  a  city 
which  exempts  the  coxpwatlon  from  liability 
for  Injuries  caused  by  its  operation  growing 
ont  itf  defects  in  tbe  plan  thereof,  but  snch 
construction  according  to  a  plan  stamped 
with  Judicial  approTOl,  lo  to  speak,  of  the 
pHq>er  goTemli^  body. 

It  has  been  held,  as  Indicated  by  cases  dted 
appellant's  counsel,  that  in  wda  to  satls- 
ty  Oie  mle  stated  the  city  council  must  not 
«nly  adopt  a  plan,  but  do  so  wltli  sulHclent 
«are  to  warrant  the  belief  that  legal  discre- 
tion was  ezwdsed  In  the  matter;  that  action 
In  reckless  disregard  of  consequences,  as  by 
adopting  a  palpably  defective  plan,  or  adopt- 
ing one  without  the  aid  of  some  skilled  person, 
-where  that  in  all  reason  Is  required,  cannot 
reasonably  be  attributed  to  man  wror  of 
Judgment  Olty  of  LoulsrlUe  t.  Nwrla.  Ill 
Ky.  90S,  04  S.  W.  96%  88  Am.  St  Bep.  487; 
City  of  Terre  Haute  t.  Hudnut  et  aL,  112  Znd. 
tS42,  13  N.  B.  688. 

The  sufficiency  of  tbe  complaint  before  us 
does  not  depend  upon  our  going  to  the  length 
of  the  two  cases  last  (dted.  It  states  plainly 
tiiat  the  system  of  sewage  was  not  construct- 
ed aooordli^  to  any  plan  adopted  by  the  dty; 
that  on  the  contrary  the  dtj  negligently 
tailed  to  adopt  any  plan. 

Tbe  trial  court  held  contrary  to  the  forego- 
ing f^on  the  theory  tiiat  the  allegation  In 
respect  to  failure  to  BAopt  a  plan  was  intend- 
ed mwely  to  charge  that  die  city  did  not  em- 
ploy a  skilled  ttglneer  and  have  a  plan  laid 
ont  on  paper  and  filed  wldi  tbe  dty  cleric 
We  are  unable  to  appreciate  how  such  a 
meaning  can  be  read  out  of  the  pleading. 
It  seems  to  have  been  supposed  that  the  al- 
legation that  the  sewage  system  was  con- 
structed part  at  one  time  and  part  at  another, 
is  so  Inconsistent  with  Its  not  having  been 
constructed  according  to  any  plan  adopted 
by  tbe  dty,  that  tbe  pleader's  purpose  must 
have  been  to  cbarge  mere  failure  to  cause  a 
diagram  to  be  made  by  a  skilled  person  and 
filed.  We  cannot  so  constme  the  pleading. 
The  more  reasonable  view  seems  to  be,  that 
the  pleader  in  charging  municipal  neglect  to 
adojit  a  plan  for  the  sewage  system  had  in 
mind  such  a  plan  as,  if  It  had  been  adopted, 
would  exempt  the  city  from  liability  for  de- 
fects In  respect  thereto  under  the  familiar 
mle  oa  the  subject  That  was  the  only  kind 
of  a  plan  material  to  the  controversy.  If  the 
pleading  will  reasonably  bear  tbe  construction 
which  the  learned  court  gave  to  it  It  will  also 
bear  the  one  we  have  suggested,  if  indeed  it 
be  necessary  to  resort  to  construction  In  order 
to  read  that  out  of  the  pai>er.  By  a  familiar 
rule,  the  permissible  construction  which  will 
support  a  pleading  should  be  adopted  rather 
than  one  which  will  defeat  it  Miller  v.  Bay- 
er. 94  Wis.  123,  68  N.  W.  869;  Ean  v.  Chicago, 
M.  ft  St  P.  R.  Co.,  95  Wis.  89,  69  N.  W.  997; 
Bmerson  t.  Nash  (Wis.)  102  N.  W.  921. 


If  we  were  to  come  to  the  same  conclu- 
siou  as  did  the  trial  court  on  the  point  above 
discussed.  It  would  not  affect  tbe  final  re- 
sult since  the  complaint  states  that  appel- 
lant had  no  knowledge  of  the  Insuffldeacy 
of  the  sewage  system  prior  to  the  demonstra- 
tion thereof  by  the  flooding  of  his  property, 
as  alleged,  and  that  tbe  dty  had  such  knowl- 
edge prior  thereto  and  failed  to  remedy  the 
defect  or  to  make  any  effort  in  the  matter 
though  there  was  ample,  opportunity  for 
effideutly  doing  so.  A  mistake  of  Judgment 
in  the  adoption  of  a  sewage  system  Is 
one  thing,  Inexcusable  omission  to  remedy 
demonstrated  defects  In  one,  liable,  in  view 
of  the  manner  In  which  such  system  Is 
designed  to  be  used,  to  directly  invade  and 
Injure  private  property.  Is  quite  anothtf 
thing.  The  former  Involves  mere  error  of 
Judgment  the  latter  failure  to  perform  a 
duty  which  the  dty  owes  to  the  persons 
whose  property  is  liable  to  be  so  injured. 
It  la  not  only  the  du^  of  a  dty  to  eierdse 
ordinary  care  In  constructing  Ito  sewage 
system  but  also  In  maintaining  it  That 
Is  l»«ached  by  constructing  a  system  known 
to  be  so  defective  as  to  necessarily  cause  In- 
Jury  to  private  rights,  or  continuing  It  with- 
out making  reasonable  efforte  te  remedy 
known  defecte  therein,  which  would  other* 
wise  naturally  and  directly  cause  such  In- 
jury. Tate  V.  I^ty  of  St  Paul,  &6  Minn. 
627,  68  N.  W.  IDS.  46  Am.  St  Rep.  501 : 
City  of  Bvansville  v.  Decker,  84  Ind.  32.5, 
48  Am.  Bep.  86 ;  Self ert  v.  City  of  Brooklyn, 
101  N.  Y.  186,  4  N.  E.  321,  64  Am.  Bep.  664. 
In  the  last  case  cited  the  court  said: 

**We  are  also  of  tbe  opinion  that  the  ex- 
ercise of  a  Judicial  or  discretionary  power, 
by  a  municipal  corporation,  which  results 
in  a  direct  and  physical  Injury  to  the  prop- 
erty of  an  Individual,  and  which  from  Its 
nature  Is  liable  to  be  repeated  and  contin- 
uous, but  is  remediable  by  a  change  of  plan, 
or  the  adoption  of  prudential  measures,  ren- 
ders the  corporation  liable  for  such  damages 
as  occur  In  consequence  of  its  continuance 
of  the  original  cause  after  notice,  and  au 
omission  to  adopt  such  remedial  measures 
as  ^perlence  has  shown  to  be  necessary 
and  proper." 

That  case  and  the  others  cited,  as  also  the 
elementery  works  on  the  subject  (see  10 
Am.  &  Eng.  Eocy.  Law  [2d  Ed.]  243),  Indi- 
cate that  only  defecte  In  a  plan  duly  adopted 
for  a  city  sewage  system,  which,  when  put 
in  operation  according  to  the  design,  result 
In  some  direct  injury  to  private  rights,  Is 
within  the  rule  rendering  a  city  liable  for 
failure  to  proceed  with  ordinary  care,  after 
notice  of  the  facts,  to  remedy  the  matter. 
However,  since,  where  a  sewer  Is  construct- 
ed under  such  circumstances  as  those  steted 
In  the  complaint  It  is  designed  that  the 
abutting  property  owners  shall  connect  their 
property  therewith,  if  the  operation  of  the 
system  with  connections  thus  made,  by  rea- 
son of  a  defect  in  the  plan  of  the  system, 
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results  In  water  flowing  from  the  sewer  to 
the  private  property  with  Injurious  effects, 
such  injury  is  direct  within  the  meaning  of 
the  cases  cited.  It  was  so  held.  In  effect,  in 
Tate  T.  City  of  St  Paul,  supra.  Judge 
Thonqntm  in  his  work  (section  S876),  formu- 
lated the  rule  thus : 

"But  even  if  it  were  a  good  answer  to 
make  to  the  injured  prop^ty  owner,  that 
the  dty  had  made  a  mistake  In  Its  plan,  yet 
it  would  not  be-  so  after  the  city  had  acquir- 
ed a  knowledge  of  the  inadequacy  of  the 
plan  and  of  tlie  Injury  Inflicted  thereby  ui>on 
the  property  oymer;  since  It  would  be  Its 
duty  to  abate  the  evil  by  changing  Its  plan 
and  rectifying  Its  error." 

That  seems  to  accord  with  familiar  prin- 
ciples covering  the  liability  of  a  municipality 
for  negligence.  We  adopt  it  The  allega- 
tions of  the  complaint  before  us  call  for  Its 
application.  In  the  light  thereof  the  plead- 
ing states  a  good  cause  of  action  independ- 
entty  of  the  first  subject  discussed,  unless 
the  contra  17  must  prevail  because  the  de- 
fective character  of  the  sewer  was  render- 
ed operative  to  the  Injury  of  plaintlfrs  prop- 
erty through  lAe  medium  of  his  private  drain. 

We  are  unable  to  approve  the  decision 
that  In  a  case  like  this,  the  injured  prop- 
erty owner  is  remediless  because  of  the  ex- 
istence of  his  private  drain.  Plaintiff  had 
a  legal  right  to  connect  his  pro[>erty  with 
the  main  sewer,  as  he  did.  The  sewer  was 
constructed  partly  at  bla  expense  with  the 
expectation  and  design  that  such  cwnectlon 
would  be  made.  An  opening  therefor  was 
left  by  the  city,  which,  in  effect  represented 
to  him  that  the  connection  could  safely  be 
made.  No  negligence  whatevo:  can  be  Im- 
puted to  plaintiff  Ijecanse  of  his  private 
drain  up  to  the  time  he  knew  a  discontinu- 
ance thereof  was  necessary  to  save  his  prop- 
erty from  being  injured.  It  would  be  ex- 
ceedingly unjust  to  hold, — that  if  a  city 
constructs  a  sewer  In  a  public  street  at  the 
expense,  in  whole  or  In  part  of  the  owners 
of  abutting  property,  upon  the  theory  that 
such  iHwperty  will  be  specially  benefited  by 
the  facilities  afforded  to  drain  the  same  by 
means  of  a  proper  connection  with  the  sewer, 
and  the  result  Is  that  because  of  defects  In 
the  sewer,  known  to  the  city  to  be  liable  to 
cause  direct  injury  to  such  pn^erty  such 
an  Injury  occurs — ,  the  corporation  can  suc- 
cessfully answer  the  owner's  claim  for 
damages  by  allegii^  that  had  such  connec- 
tion not  been  made  such  Injury  would  not 
have  happened. 

The  cases  relied  v^n  by  the  trial  court 
and  the  respondent's  counsel  on  the  subject 
above  discussed  we  do  not  find  in  point. 
Baxter  v.  Tripp,  12  R.  I.  310,  seems  to  be 
an  authority  upon  which  .great  reliance  is 
placed.  There  the  property  owner  was  per- 
mitted to  connect  his  private  drain  with  the 
main  sewer  only  upon  condition  of  his  "exe- 
cuting to  said  city  a  release  of  all  damages 
which  may  at  any  time  happen  to  such  estate 


in  any  way  resulting  from  such  connection.*' 
The  plaintiff  complied  with  that  condition 
and  his  claim  for  damages  was  defeated 
solely  on  that  ground,  in  Grftves  v.  City  of 
Clean  (Sup.)  72  N.  T.  Supp.  799,  the  overflow 
from  the  main  sewer  occurred  at  a  time 
of  unusually  high  water,  and  the  decision 
was  placed  mainly  on  that  ground.  In  Sh«- 
Ifl  T.  City  of  Oakaloosa.  120  Iowa.  442,  94  N. 
W.  904,  the  recovery  was  drailed  because  the 
plaintiff  was  a  mere  licensee,  and  knew  when 
he  connected  his  property  with  the  main  sew- 
er that  it  was  insnfficl«it  and  that  by  reason 
thereof  injury  had  resulted  from  time  to  time 
for  over  a  year  to  property  in  the  vicinity 
of  his  premises.  In  Dermont  v.  Mayor,  etc., 
4  Mich.  ^S,  Hu  sewer  was  not  constructed 
at  the  expense,  In  whole  or  in  part,  of  the 
owners  of  abutting  property.  The  plaintiff 
connected  his  premises  with  the  sewer  as  s 
mere  licrasee.  The  decision  was  grounded 
on  those  circumstances.  In  Boll  v.  Gl^  of 
Indianapolis,  62  Ind.  647,  the  decision  turned 
on  the  fact  that  the  ptopesrtj  ownw,  as  a  con- 
dition of .  nukliig  hit  connection  with  the 
main  sewer,  gave  a  release  as  in  Baxter  v. 
Tripp,  supra.  In  all  those  cases  it  was  in- 
ferentlally,  at  least  held  that  llabUty  would 
exist  under  such  facte  as  are  allied  in  the 
complaint  before  us. 

When  the  precise  question  we  are  dealing 
with  was  presented  for  decision  in  City 
of  Fort  Wayne  v.  Coombs  et  al.,  107  Ind.  75, 
7  N.  H.  743,  the  court  said: 

"We  find  that  the  authorltiea  settle  this 
question  against  the  corporation,  for  It  la 
held,  without  diversity  of  opinion,  that  the 
municipality  is  liable  in  such 

See,  also,  on  the  same  point  Semple  v. 
City  of  Vlcksburg,  62  Miss.  63,  52  Am.  Bep. 
181;  Hurphy  v.  City  of  Indianapolis,  168 
Ind.  238,  63  N.  E.  489;  Barton  v.  City  of 
Syracuse,  86  N.  T.  54. 

The  general  result  of  the  foregoing  is  that 
a  city  is  not  liable  for  Injurious  consequences 
to  property  abutting  on  a  street  resulting 
from  connecting  such  property  with  a  public 
sewer  constructed  by  the  city  in  such  street 
according  to  a  plan  adopted  by  Its  govonlng 
body, — such  Injury  being  referable  to  de- 
fects in  such  plan  and  not  In  effect  &n  un- 
conatltutlonal  taking  of  such  property.  That 
rule  does  not  apply  where  a  sewage  system 
is  constructed  without  the  judgment  of  the 
proper  body  being  exercised  In  the  matter 
in  the  adoption  of  a  plan  for  the  worl^ 
though  the  system  Is  In  fact  constructed  ac- 
cording to  some  plan.  If  a  sewer  is  con- 
structed by  a  city  in  one  of  its  streets  ac- 
cording to  a  properly  adopted  plan,  but  by 
error  of  judgment  snch  a  plan  is  defective 
so  that,  when  the  sewer  is  put  in  operation 
as  contemplated,  it  causes  direct  Injury  to 
private  rights,  the  mxmldpallty  Is  liable  1^  af- 
ter notice  of  the  defect  It  fails  to  act  with  rea- 
sonable diligence  to  remedy  the  same.  When 
the  design  of  a  sewage  system  constructed  by 
a  city  is  that  abutting  property  owners  will 
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connect  tbOr  pranlns  fbmmHh,  and  they  ar« 
required  to  pay  for  spedAl  benefits  to  incb 
j^npvrtj  hj  bearing  In  whole  or  In  part  the 
eixpenees  of  the  vrm^  and  the  operation  of 
the  sewor  reaults  in  a  direct  Invaaltm  of  anch 
properly  throngh  the  medlmn  of  a  private 
drain,  the  injury  thna  cansed  la  direct  within 
the  meaning  of  the  rale  aa  to  the  dnty  of 
a  municipality  to  use  ordinary  care  to  correct 
known  imp^ecttona  In  its  aewage  ayatem 
liable  to  cauae  Injury  to  ivt^ierty  lawfully 
connected  therewith.  If  a  property  owner 
exercises  hia  right  to  connect  his  premlsea 
a  iwlTate  drain  with  a  public  aewer,  lie 
not  knowing  of  a  defect  tltatin.  which  by 
reason  of  each  connection  will  ^rodoce  in- 
Jnry  to  anch  ^perty,  and  Bnch  Injury  la 
cansed  before  he  knows  of  the  danger,  or 
kno^ring  thereof  has  reasonable  time  to 
gnud  against  the  same,  hte  instrumentality 
in  the  matter  will  not  preclude  hhn  from  re- 
covering  compensation  for  the  Injury,  If 
It  Is  refmble  to  negligence  on  the  part  of 
the  city.  Negligence  in  such  a  case  may 
consist  of  fallore  to  adopt  a  plan  for  the 
sewer;  eftilnre  to  exercise  ordinary  care  In 
constractlng  the  same;  or  fallore  to  act 
with  reasonable  promptnMs  to  remedy  de- 
fects in  the  plan,  causing  direct  injuries  to 
abutting  property,  aftw  notice  of  the  exists 
«ice  of  such  defects.  These  principles  re- 
quire us  to  hold  that  the  complaint  states 
a  good  cause  of  action. 

The  order  an>ealed  from  is  reversed,  and 
the  cause  ronanded  with  directions  to  over- 
rule the  demnrro'  and  fnrtbw  proceed  ac- 
cording to  law. 


TASSB  V.  KINDT. 
(Summne  Court  of  Wlseotisin.  Oct  1^  190S.) 

BBOKB0 — SaJX  cm  ReALTT — RlOHT  TO  COM- 
MISSIOITS. 

Where  a  real  estate  agent,  employed  to  aell 
the  property  tor  the  highest  price  obtaiDable, 
■mnged  with  a  proQWCtiTe  purchaaer  to  pay 
a  oommisaloD  ander  certain  oxitingencies,  this 
arrongment  being  made  while  the  principal  was 
urging  the  agent  to  obtain  a  higher  price  than 
that  for  which  the  property  had  fonimly  been 
offered,  the  agent  was  not  eotitied  to  eomminioil 
on  consammation  of  the  sale  to  the  purchaser 
who  had  agreed  to  pay  commisdon. 

i^ieal  from*  Superior  Court,  Milwaukee 
County;  3.  0.  Lndwlg,  Judgsw 

Action  fay  Fred  Tasse  against  Charles  V, 
Kindt  From  a  Judgment  for  plaintifl^  de- 
fendant appeals.  Reversed. 

Action  by  plainttft,  a  real  estate  agent,  al- 
leging a  verbal  contract  In  1S99,  whereby 
plaintiff  was  to  procure  a  purchaser' for  cer- 
tain real  estate  of  tbe  defendant  "at  the 
hlgbeat  price  obtainable  •  and  satisfactory 
to  the  said  d^endant'*  and  that  when  he 
should  fnralsh  a  pnrdias«r  ready,  wllUng, 
and  able  to  purchase  at  a  satisfactory  price, 
defoidant  should  pay  him  2  per  cent  of  the 
sale  price;  alao  that  In  1902  defendant  au- 
thorised «n  offer  of  said  property  at  f2,000 


per  acre,  and  in  Scvtmber,  1902,  plaintut 
procored  purchaser  ready,  willing,  and  able 
to  purchase  said  property  at  the  price  of 
$2,000  per  acre,  to  whom  the  defendant  sold 
the  property,  amonnting  to  10  acres  where- 
fore  9400  and  Interest  was  demanded.  Bvl- 
denoe  waa  given  tending  to  establish  tbe 
allegatkms  ot  the  complaint^  and  tmdintf  to 
Show  that  defteidant,  while  (Bering  to  ac- 
cept 12,000  an  acre  some  time  in  1901,  had 
insisted  later  on  |2300  per  acre.  It  was 
conceded  that  defendant  did  sell  to  tbe  Filer 
ft  Stowell  Company,  but  whether  for  |2,000 
per  acre  or  for  fl,90B  per  acre  was  sconewhat 
in  dispute.  There  was  «lso  evidesioe  that 
plaintiff  had  negotUted  with  the  Filer  & 
Stowell  peofde.  and  that  he  had  obtained 
and  communicated  to  defendant  an  offer  from 
tiiem  of  92^  per  acre  tot  10  acres  of  land, 
and  there  was  evidence  tending  to  prove 
that  while  BO  negotiating;  he  had  an  agree- 
ment with  tbe  Filer  ft  Stowell  Oon^any  to 
pay  him  a  commission  nnder  certain  con- 
tingencles.  Defendant  moved  for  a  non-i 
suit  at  the  close  of  the  plalntUTs  testimony, 
and.  at  the  close  of  all  the  testimony,  for 
direction  ot  a  verdlcl;  both  of  whldi  motions 
W^  ovnmled.  and  a  graieral  verdict  ren- 
dered in  plaintiff's  favor  for  $400  and  Interest 
ftom  the  time  of  the  8al&  Defendant  moved 
to  set  aside  tbe  verdict  and  for  a  new  trial, 
and  moved  <m  affldavlts  after  Judgment  to 
«et  aside  the  Judgmmt  and  grant  a  new 
trialt  both  of  which'  motions  were  overraled, 
wherei^ui  amieals  weare  taken  both  from 
the  Judgment  and  from  the  order  after  Jodg- 
meut  denying  the  motion  to  set  it  aaldcb 

McBln^  ft  Bscfaweiler,  for  appellant  Fred 
Doer  log,  for  respondent 

DODGB,  J.  (after  stating  tbe  facta).  We 
shall  find  it  unnecessary  to  ccmslder  any  of 
the  errors  assigned,  except  an  instruction  In 
the  following  wonta:  "Tbere  is  some  testi- 
mony la  the  case  tending  to  show  ttiat  the 
plaintiff,  in  the  matter  of  the  sale  of  said 
land,  was  in  the  employ  of  tbe  parties  who 
purchased  the  laud.  That  fact  of  itself  wilt 
not  defeat  the  claim  ot  the  plaintiff.  Too 
may  consider  tiiat  testimony,  however,  so  far 
as  it  may  have  a  bearing  upon  the  questions 
which  ydn  are  to  detenDlnfe**  An  agent 
who  undertakes  tlie  duty  of  making  a  sale 
Cor  another,  or  performtug  a  duty  in  that 
connection  Involving  diligence  In  promotion 
of  the  employer's  Interest,  cannot  recover  com- 
mission U,  without  the  seller's  knowledge, 
he  also  be  employed  upon  compensation  to 
work  in  the  interest  of  the  purchaser.  Hw- 
man  v.  Martlneau,  1  Wis.  180,  IBS,  00  Am. 
Dec.  868;  Stewart  v.  Math^,  82  Wis.  844, 
864;  Ueyer  v.  Hanchett  39  Wis.  410;' Id., 
48  Wis.  246.  The  principle  involved  Is  the 
same  as  that  supporting  the  rule  that  one 
cannot  himself  be  a  purchaser  of  property 
which  he  sells  in  a  fiduciary  capacity,  and 
la  that  average  human  nature  is  too  frail 
to  resist  temptatlmi  to  yield  to  one^  own 
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Interest,  when  In  conflict  with  that  of  an 
^ployer  or  cental  que  tnut  Trne,  there 
ore  many  cases  whwe  the  character  of  the 
wnployment  of  the  aelllng  agent  Is  such  that 
compensation  from  the  purchaser  cannot  af- 
fect his  fidelity  In  the  performance  of  his 
duty  to  the  seller,  as  where  he  is  a  mere 
middleman,  or  employed  only  to  produce  a 
customs  at  a  fixed  price.  Such,  however, 
was  not  the  present  case.  Plalntlfl  was  em- 
ployed to  find  a  purchaser  at  the  best  price 
obtainable,  according  to  his  ccunplalnt  and 
some  of  the  testimony ;  and  while  defendant 
had  at  one  time  authorized,  for  a  limited 
period,  a  sale  at  |2,000  per  acre,  that  time 
had  Icmg  since  expired,  and  there  was  evi- 
dence that,  at  the  very  time  of  the  negotia- 
tions with  the  Filer  &  Stowell  Company,  de- 
fendant was  nrging  his  agent,  the  plaintiff, 
to  endeavor  to  obtain  f 2,300.  In  this  sitoa- 
tlon  It  certainly  cannot  be  said  that  an  em- 
ployment by  Filer  it  Stowell  Company  to 
work  In  tiieir  interest  might  not  be  incon- 
sistent with  plaintlfTB  duly  to  search  for  a 
customer  at  a  higher  price  than  they  were 
willing  to  give.  It  offered  him  temptation 
to  relax  diligence  in  such  efforts,  in  the  hope 
that,  no  higher  offer  being  obtained,  the 
property  might  be  sold  to  the  parties  who 
were  willing  to  pay  him  In  the  event  of  such 
result  of  course,  do  not  mean  to  say 

that  the  evidence  In  this  case  established 
guch  an  employment  by  Filer  &  Stowell 
Company  as  did,  or  even  mii^t,  affect  plain- 
tiff's dil^ence;  but  that  was  a  question  of 
fact  npon  which  the  Jury  were  oktitled  to 
pa  SB,  and  they  should  have  been  Instructed 
that,  if  they  found  such  an  agreement  exist- 
ed, it  would  debar  plalntlfl  from  recovery 
against  the  defendant  To  tell  them  that 
such  an  ^^freement  of  Itarif  could  not  defeat 
his  action  was  erroneoua,  and  might  well 
have  been  prejudicial  to  the  appellant 

Judgment  and  order  appealed  from  are  re- 
Tenedy  and  cause  remanded  for  naiw  trlaL 


JAXTTBKB  V.  JAKDBKB. 
(Supreme  Court  of  ^nscondn.  Oct  8,  1905.) 

DiTOBCE  —  YOLUNTAJBT    SePAUXXOH  —  CBUKL 

AND  IHHUUAN  TBSATHENT. 

Under  Eev.  St  1898,  S  28B«,  subd.  7, 
authorizing  a  divorce  where  tbe  parties  have 
voluntarily  lived  entirely  separate  for  five  years, 
a  husband  is  not  entiUed  to  a  divorce,  where 
his  wife  left  him  because  of  his  cruel  and  In- 
human conduct  and  lived  apart  from  him  for 
the  period  of  five  years,  during  which  there  was 
no  evidence  that  the  husband  had  ever  at- 
tempted a  reconciliation,  or  that  tbe  wife  re- 
mained apart  from  the  husband  for  any  other 
reason  than  because  of  such  treatment 

[Ed.  Note. — For  cases  In  potut,  see  vol.  17, 
Gent  Dig.  Divorce,  fifi  130.  135.] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Orren  T.  Williams,  Judge. 
Action  by  Theodore  Jaknbke  against  Tina 


Jahubke.  From  a  Judgment  for  i^lntilT. 
defendant  appeals.  Berersad. 

This  Is  an  ftppeftl  from  a  Jndgmcnt  of 
divorce^  Plalntlfl  and  defendant  wwe  dal7 
married  in  the  numfli  of  October,  1881.  One 
child,  who  is  nov,  and  has  been  alnce 
1896,  In  the  custody  of  bis  mottier.  Is  now 
living  as  tbe  Issoe  of  tbts  maniaga  In 
the  month  of  January,  189S,  plaintiff  having 
treated  the  d^endant  cruelly  and  Inhnmen- 
ly.  about  the  28th  of  that  month  rtie  waa 
compelled  to  leave  him  and  take  her  two 
children,  one  of  whom  has  since  died,  to  the 
home  of  her  parttita,  whore  she  haa  alnce 
resided.  September  16,  1896,  plaintiff  com- 
menced an  action  for  divorce  on  the  ground 
of  desertion.  Defoidant  answered,  denying 
the  deeertlcm,  and  alleging  On  cruel  and 
Inhuman  treatment  as  the  cause  of  ber 
living  Borate.  The  court  found  that  tbe 
allegations  of  desertion  were  not  trne,  and 
that  the  cruel  and  inhuman  treatment  of  tbe 
defoidant  by  the  plaintiff  waa  the  canee  of 
their  living  separate^  and  Judgment  was 
awarded  dismissing  the  complaint  and  for 
costs  to  the  defendant  On  Oie  Slst  day  €t 
August  1901,  plalntlfl  commenced  action  for 
divorce,  on  the  ground  that  the  parties  had 
voluntarily  lived  separate  and  apart  for  tb» 
space  of  five  years  next  iweoeding  the  com- 
mencemoit  of  the  action.  Defendant,  an- 
swering, alleged  that  the  cause  of  tiielr  liv- 
ing separate  was  due  to  plaintUTs  cruel 
and  Inhuman  treatment  of  her.  October  24, 
ld02,  on  the  cause  being  called  for  trial, 
plaintiff  withdrew  his  complaint;  and  sub- 
mitted to  a  voluntary  nonsuit  In  Septem- 
ber, 1903,  the  preeent  action  was  brooc^t, 
on  the  ground  that  the  parties  had  volnn- 
tarily  lived  separate  for  the  period  of  more 
than  five  years  next  preceding  the  com- 
mencement of  the  action.  An  amendment 
was  added  to  the  effect  that  the  separation 
had  been  mutually  voluntary.  Tbe  defend- 
ant again  answered,  claiming  that  tbe  crod 
and  Inhuman  treatment  of  her  by  plaintiir 
caused  her  to  leave  him  and  to  live  separate. 
The  former  adjudication  that  plalntifirs 
cruel  and  Inhuman  treatment  caused  their 
separatiou  and  living  apart  was  set  up  as  a 
defense,  and  it  was  also  alleged  that  notblng 
had  occurred  since  the  mtry  of  that  Jad^- 
ment  changing  the  relation  of  the  parties  or 
causing  a  continuance  of  their  s^aratlon. 
The  court  found  that  tbe  pauses  had  mutu- 
ally voluntarily  lived  separate  and  apart  for 
the  period  of  five  years  next  preceding  the 
commencement  of  the  action,  and  awarded 
Judgment  of  divorce.  This  la  an  appeal 
from  such  Judgment 

Flehlng  &  KUUlea,  for  appellant  A.  a 
Runkel  (Kl^st  &  Bender,  of  oonnseD.  for 

respondent 

SIBBECKEB,  J.  (after  stating  the  facts). 
It  is  without  dispute  in  this  case  that  the 
plaintiff  and  defmdant  are  husband  and 
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wife,  and  that  tbey  have  lived  entlrelj  aepa- 
rate  since  Jannary.  1895.  This  action  was  com- 
menced by  the  husband  In  S^^tember,  1908, 
for  a  divorce  from  d^endant  upon  Hie 
ground  that  plalottff  and  d^endant  "have 
volODtarlly  lived  entirely  separate  for  the 
space  of  five  years  next  preceding  the  com- 
mencement of  the  action."  Snbdlvlslon  7,  I 
2366,  Rev.  St  1898.  Defendant  excepts  to 
the  flndlng  of  the  circnit  court  that  she  and 
her  husband  have  lived  voluntarily  separate 
for  this  statutory  period  as  not  sustained  by 
the  evidence.  To  constitute  a  voluntary 
separation  under  the  provisions  of  this  stat- 
ute, it  must  appear  that  It  was  mutually 
voluntary  by  the  parties.  The  evidence 
shows  that  defendant  was  compelled  to 
leave  plaintllTs  home  in  January,  1896,  for 
her  protection  and  safety,  on  accomit  of  his 
cruel  and  Inhuman  treatment  of  her,  and 
that,  In  an  action  commenced  by  him  against 
her  for  a  divorce  in  September,  1896,  on  the 
ground  that  she  willfully  deserted  him  with- 
out Just  cause,  it  was  found  and  adjudged 
that  she  had  not  deserted  him.  but  that  she 
was  compelled  to  live  separate  from  him  on 
account  of  his  cruel  and  inhuman  treatment 
of  her.  The  evidence  is  that  from  the  time  of 
Buch  separation  plaintiff  has  taken  no  atepa 
to  effect  a  reconciliation  and  to  remove  the 
estrangement  consequent  upon  his  con- 
duct toward  her,  and  that  he  has  provided 
no  means  for  the  support  of  defendant  and 
her  son,  who  has  lived  with  and  been  sup- 
ported by  defendant  since  their  separation. 
The  defendant  has  persistently  asserted 
that  since  1885  she  has  been  compelled  to  live 
separate  from  plaintiff  on  account  of  his  ill- 
treatment,  and  a  refusal  on  his  part  since 
that  time  to  live  with  and  so  treat  her  and 
to  provide  for  her  as  to  make  it  safe  and 
appropriate  for  them  to  live  and  cohabit  to- 
gether as  husband  and  wife.  It  is  clear 
that  nothing  has  occnrred  which  shows  that 
their  separation  Is  continued  for  any  cause 
other  than  the  one  Inferable  from  the  facts 
and  circomstances  of  Its  commencement 
The  testimony  Is  devoid  of  al]  suggestion 
that  the  defendant  lives  voluntarily  separate 
from  plaintiff  and  admits  of  no  other  con- 
clusion than  that  she  remains  separate  ttom 
plalntlfl  1^  reason  of  the  one  enforced  upon 
ber  by  his  cruel  and  Inhoman  treatment 
The  separation  harlng,  on  the  part  of  the 
wife,  beoi  involnntary  In  Its  inception,  and 
notUng  ai^)earlng  to  show  that  she  con- 
sented to  a  continuance  there(rf,  the  plain- 
tUTs  alleged  cause  of  action  is  left  without 
any  basis  in  fact  and  It  must  fall  Oole 
T.  Cole,  27  Wis.  631;  Thompson  v.  Thomp- 
son, 68  Wis.  168,  10  N.  W.  166;  WUlIams 
T.  WUllamS,  122  Wis.  27,  99  N.  W.  481. 

Judgment  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  Judgment  dis- 
missing the  complaint 
104  N.W.— 45 


HOCKINO  V.  WINDSOR  SPRING  CO. 
(Bopreme  Court  of  Wisconsin.  Oat  S,  1905.) 

1.  Mabzib  Aim  SiBTAin— AssniFnoii  ov 

Bisk. 

A  servant  assomea  the  usual  risks  of  his 
employment  but  not  nnnsual  risks,  unless  he 
knows,  or  has  reasonable  means  of  knowing, 
the  precise  danger  to  which  he  is  exposed. 

[Ed.  Note. — For  cases  In  point  see  vol.  34, 
Cent_Djr  Master  and  Servant  II  588^  548, 

574-eoar 

2.  SAHS—QtrxsTiON  vol  JnXT. 

Where,  In  an  actlm  hr  a  servant  for  pw- 
sonal  injuries  from  defective  machinery,  there 
is  donbt  as  to  whether  the  risk  was  assumed  by 
the  servant  the  question  is  for  the  jury. 

[Bd.  Note. — Vot  cases  in  pi^t  >se  vol.  S4, 
Cent  Dig.  Master  and  Seramt  H  1068-1068.] 

8.  SAKIH-nviDINOK. 

In  an  action  by  a  servant  for  i»erBonal  In- 

Jarlca  caused  by  a  defective  machine,  evidence 
leld  to  require  submission  to  the  Jury  of  the 
question  whether  plaintiff  had  assumed  the  risk. 

Appeal  from  Circuit  Court  Kenosha  Coun- 
ty; E.  B.  Belden,  Judge. 

Action  by  William  E.  Hocking  against  the 
Windsor  Spring  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Re- 
versed. 

This  Is  an  action  to  recover  damages  for 
loss  of  an  eye  and  other  incidental  personal 
Injuries  sustained  by  plaintiff  white  an  em- 
ploy6  of  defendant  The  negligence  charged 
in  the  complaint  Is,  In  effect  that  the  ma- 
chine famished  plalntlfl  In  doing  his  work 
was  not  reasonably  saf^  In  that  the  knife 
was  allowed  to  become  loose  in  its  socket 
and  the  set  screw  used  for  holding  Hie  same 
was  allowed  to  become  thread-worn  and 
loose,  not  holding  tbe  knife  trne  and  firm  In 
its  proper  place  and  position,  and  In  allow- 
ing it  to  turn  and  strike  the  die  on  the  side 
of  the  slot  or  hole ;  negligence  In  not  setting 
the  dies  proporly  or  squarely  rubier  the  knife, 
but  too  ciMe  to  <»ie  side,  tbeceby  causing 
the  knife  to  loosen,  turn,  and  strike  the  sidp 
of  tiie  die;  negligence  In  the  failure  to  in- 
struct plaintiff  In  the  operation  of  the  ma- 
chlne^  the  dangers  thereof,  or  to  warn  him 
of  the  danger  of  splinters  <^  steel  flying.  If 
the  knife  stru<A:  the  side  of  the  die;  negli- 
gence In  failing  to  inspect  the  machine  with 
Buffldent  frequency;  and  negligence  In  fall- 
ing to  employ  a  competent  mechaidc  to  set 
and  adjust  said  die  or  knife,  and  In  employ- 
ing an  Incompetent  man,  who  negllgentlj- 
set  the  knife  and  die  In  an  unsafe  and  im- 
proper manner.  Defendant  answered,  deny- 
ing the  negligence  alleged,  and  charged  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. On  the  trial  the  evidence  offered  1^ 
the  plaintiff  tended  to  show  that  at  the  time 
of  the  Injury,  September  14.  1901,  plaintiff 
was  engaged  in  defendants  factocy  ^  the 
operation  of  a  machine  known  as  a  "pundi 
press"  or  "punch  machine^"  and  In  the  cnt- 
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tiDg  of  bed  spring  slats  tberewiih.  This 
machine  consisted  In  port  of  a  die,  composed 
of  two  parts,  made  ftf  hard  tool  steel,  temper- 
ed,  having  a  slot  or  hole  In  the  cmter  ther^ 
of  of  the  shape  or  form  desired  to  give  the 
ends  of  the  slats— the  die  being  so  set  or 
fastened  In  Its  bed  that  Into  snch  slot  or 
hole  a  close-flttlng  hard  steel  punch  or  knife 
Is  caused  to  descend  In  the  operation  ot  the 
machine ;  the  die  about  the  hole  being  sharp 
for  the  purpose  of  cutting  metal  placed  ovor 
the  hole  when  tba  kMfe  or  pundi  descended 
Into  it  The  pnndi  or  knife  Is  held  In  posl- 
tl<Hi  In  a  socket  in  the  bead  of  the  machine 
by  a  set  screw,  and  Is  made  to  fit  closely 
into  the  hole  or  slot  in  the  die,  and.  being 
of  the  same  ^e  and  shape,  must  be  adjust- 
ed bo  as  to  descend  and  fit  accurate^  into 
the  slot  If  the  die  and  knife  are  not  proper- 
ly set.  It  win  throw  epllnters,  and  Is  liable 
to  break  tlie  die  bed  or  loosen  the  screws. 
The  Imperfect  setting  leaves  a  burr  on  tiie 
stock,  which  has  a  tendency  to  dull  the  punch, 
and  break  the  die  and  punch,  and  Is  liable 
to  torn  the  die  around.  The  continual 
pounding  will  loosen  the  whole  machine, 
and  s(Hnethlng  will  have  to  break.  The  bed 
slats  manufactured  by  said  machine  are  cut 
and  the  ends  trimmed  by  placing  them  over 
the  slot,  and  causing  the  punch  or  knife  to 
desceM  Into  said  slot  by  means  of  the  ma- 
chinery and  power  connected  with  the  punch ; 
the  sharp  edges  of  the  die  cutting  the  slats. 
In  operating  the  machine.  It  Is  necessary 
to  keep  the  punch  and  die  constantly  oiled, 
and  Cor  this  purpose  the  operator  frequently 
oils  the  same  while  the  machine  Is  in  motion, 
"In  order  to  throw  oil  all  over  the  punch 
and  die."  At  the  time  ot  the  injury  plalntKT 
was  oiling  the  macjilne,  and  the  punch  or 
knife  struck  the  die  in  such  manner  as  to 
break-  off  from  the  edge  thereof  a  small 
splinter  of  steel,  which  was  thrown  witii 
great  force  Into  plaintiff's  eye,  causing  the 
Injury  complained  of.  Plaintiff,  when  In- 
jured, was  21  years  of  age,  a  painter  by  trade, 
and  bad  bad  no  experience  in  the  kind  of  work 
he  was  doing,  except  his  experience  while  at 
defendant's  factory.  He  ran  a  sprli^  ma- 
chine for  defendant  when  first  employed, 
about  two  years  before  the  Injury.  The  last 
time  before  the  Injury  he  worked  on  a 
crimper  for  two  or  three  months,  and  the 
last  week  constantly  on  the  machine  In  ques- 
tion, and  occasionally  during  the  preceding 
two  or  three  months.  Be  could  not  tell 
exactly  how  long  he  worked  on  the  machine, 
maybe  two  or  three  weeks.  He  did  not 
know,  and  had  never  been  told,  that  splinters 
of  steel  could  or  might  be  broken  off  and 
thrown  by  the  machine,  and  received  no  in- 
structions In  regard  to  the  running  of  the 
machine,  or  warning  as  to  the  possibility  of 
splinters  of  steel  being  thrown  from  the  die 
Id  case  the  punch  should  strike  It.  He  had 
nothing  to  do  with  the  setting  of  the  die, 
had  never  set  the  machine,  and  had  been  in- 
structed not  to  set  It   He  had  no  knowledge 


or  information  that  the  die  was  Improperly 
set  About  two  days  before  the  injury  he 
discovered  that  the  screw  holding  the  punch 
or  knife  was  looee,  and  tightened  it  with 
his  tngen.  He  informed  the  foreman  of 
the  fact  who  tlghtooed  the  screw,  and  said 
It  was  all  right,  and  directed  plalntlfl  to  go 
ahead  and  run  the  machine.  The  screw 
afterwards  became  loose,  and  plaintiff  tight- 
ened It  twice.  Before  the  Injnry  he  also 
noticed  that  the  machine  was  "chucking.** 
but  did  not  know  at  that  time  what  It  was, 
any  more  than  It  was  a  "drad^.**  About  an 
hour  before  the  injury  he  again  complained 
to  the  foreman  that  the  screw  was  "thread- 
worn  or  loose,"  that  the  machine  was  not 
cuttiiv  good.  It  diA  not  leave  a  nice,  dean 
cut  but  left  a  burr,  and  he  knew  the  screw 
onght  to  be  tli^t  The  fixeman  tlghtowd 
the  ecrew,  perhapa  hammered  It,  cat  a  cotiple 
(HE  ilats,  said  It  was  all  right  and  again  In- 
stmcted  ^aintifl  to  go  ahead  and  run  the 
machine;  Plaintiff,  relying  upon  the  asBnr- 
ance  that  machine  was  all  right;  oontlnned 
to  operate  it  and  an  boor  later  wm  Injured. 
The  screw  and  knife  might  become  loose 
without  Indicating  any  danger  of  the  knife 
or  punch  turning  sufficiently  to  strike  the  die, 
for  thore  was  a  "boss"  on  Qia  sihaft  of  the 
knife  against  which  the  screw  set  to  hold 
it  firmly  In  place.  If  the  screw  became  Buf- 
fldently  loose,  the  knife  would  drop  out. 
The  knife  could  be  woi&ed  In  the  stodc  with 
the  set  screw  loose.  At  the  close  of  Qie  plain- 
tiff's evidence  the  court  on  motion  of  de- 
fendant granted  a  nonsuit  and  from  the 
judgment  entered  thereon  the  plalntlfl  brings 
this  appeal. 

B.  J.  Wellman  and  R.  V.  Baker  (Norman 
L.  Baker,  of  counsel),  for  appellant  Vilaa, 
Tilas,  Jenner  &  Freeman,  for  respondmt 

KBRWIN,  J.  (after  stating  the  facts). 
The  duty  of  the  master  to  furnish  his  servant 
with  a  reasonably  safe  working  place,  and 
reasonably  safe  tools  and  appliances  with 
which  to  do  his  work  and  keep  the  same  In  re- 
pair, is  elementary,  and  there  was  evidence 
that  the  machine  which  was  being  operated  by 
the  plaintiff  at  the  time  of  the  injury  was  de- 
fective, in  that  the  punch  did  not  descend 
squarely  into  the  slot  in  the  die,  but  struck 
or  "sheared"  upon  the  side  of  the  die  In  such 
manner  as  to  throw  the  splinter  of  steel 
which  struck  plaintiff  to  the  eye.  productog 
the  injury  complained  of.  The  general  rule 
Is  that  the  servant  asstunes  the  usual  and 
ordinary  risks  of  his  employment;  but  be- 
fore he  can  be  held  to  have  assumed  an  un- 
usual or  extraordtoary  risk  he  must  know, 
or  have  reasonable  means  of  knowing,  the 
precise  danger  to  which  be  Is  exposed,  and 
which  he  thus  assumes,  and  a  mere  vague 
surmise  of  the  possibility  of  danger  la  not 
sufficient  to  warrant  the  court  In  teklng  the 
case  from  the  jury.  Etorsey  v.  Phillips  & 
Colby  G.  Co.,  42  Wis.  683;  Nadau  v.  White 
River  L.  Co..  76  Wla.  120.  48  N.  W.  1185,  20 
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Am.  St  Rep.  20;  Naylor  v.  C.  &  N.  W.  R.  Co., 
53  WlB.  661,  11  N.  W.  24;  Kennedy  v.  Lake 
Superior  T.  &  T.  R.  Co.,  93  Wis.  82,  68  N. 
W.  1137;  Curtis  v.  ChL  A  N.  W.  R.  Co.,  95 
Wis.  460,  70  N.  W.  665;  Haley  v.  Jump 
RlTcr  L.  Co.,  81  Wis.  412,  51  N.  W.  321,  956; 
Coif  V.  C  &  St.  P.  M.  &  O.  R.  Co.,  87  Wis. 
273,  58  N.  W.  408.  Of  course.  If  plaintiff 
knew,  or  ought  reasonably  to  bare  known, 
that  spllntera  would  fly  when  the  die  was 
improperly  set,  and  still  continued  In  the  em- 
ployment and  use  of  the  machine,  knowing  It 
was  not  properly  set,  be  might  be  held  to 
have  assumed  the  risk.  Where  there  Is 
doubt  whether  the  servant  assumes  the  risk, 
the  question  Is  for  the  Jury.  Rummell  t. 
Dllwortll,  Porter  &  Co.,  Ill  Pa.  843,  851,  2 
AtL  855,  363;  Revollnski  t.  Adams  C.  Co., 
118  Wto.  324,  95  N.  W.  122;  Grant  t.  Key- 
Stone  L.  Co.,  119  Wis.  229,  96  N.  W.  636,  100 
Am.  St  Rep.  883.  It  ts  quite  clear  from  the 
evidence  offered  on  the  part  of  the  plaintiff 
that  it  was  necessary  the  die  should  be 
properly  set  in  such  manner  as  to  cause  the 
punch  to  descend  squarely  Into  the  slot  and 
avoid  striking  upon  the  side,  and  that  such 
striking  did  break  off  and  tlirow  splinters  of 
steel,  and  thereby  exposed  the  operator  to 
danger. 

The  main  controversy,  tber^ore.  In  this 
case  Is  whether  the  plaintiff  assumed  the 
risk.  From  the  evldmce  adduced,  It  does  not 
appear  as  matter  of  law  that  this  defect  was 
an  open  or  obvioos  one,  or  one  which  the 
plaintiff  knev,  or  by  the  exercise  of  ordinary 
care  and  prudence  ought  to  have  known. 
Even  If  plaintiff  might  have  known  that  some 
damage  would  result,  such  as  the  break- 
ing of  the  punch  In  case  It  was  not  properly 
aet,  It  does  not  ai^war  as  matter  of  law 
that  he  was  charged  with  knowledge  of,  or 
by  the  aerdn  of  ordinary  care  and  prudence 
could  have  known,  the  particular  peril  to 
which  he  was  exposed.  As  appears  from  the 
facts  stated,  plaintiff  was  a  paintw,  and 
had  bad  bnt  little  experience  In  the  operation 
of  matdilnery,  and  had  no  knowledge  that  the 
impropw  setting  of  the  die  would  cause 
splinters  of  steel  to  fly,  and  was  not  warned 
<tf  any  danger  In  that  regard,  but,  tm  the 
contrary,  was  assured  by  the  foreman  that 
the  machine  was  all  right  While  it  is  true 
that  U  the  defect  was  an  open  and  obvious 
one,  as  in  Sbowaltw  t.  Falrbuiks,  Horse  it  Gob, 
88  Wis.  876,  60  N.  W.  257,  and  of  which  tbB 
servant  had  equal  knowledge  with  the  mas- 
ter, the  former  woidd  not  be  jnstlfled  In 
relying  vpon  fba  assurance  of  safety  by  the 
masto^.  Bat  the  case  before  ns  is  far  differ- 
ent. Here  it  cannot  be  said  as  matter  of 
law  that  the  dtf ect  was  an  opoi  and  <Arloas 
on^  oe  one  which  ordinarily  woald  be  ap> 
predated  a  man  witboat  operlence,  warn- 
ing, or  technical  knowledge  npon  the  subject 
Upon  these  facts  it  cannot  be  said  that  as- 
snmptlm  of  risk  on  the  part  of  the  plaintlfl 
was  so  clearly  proven  as  to  warrant  the 
court  in  wmsoltlng  the  plaintiff.  Indeed. 


It  cannot  be  said  as  matter  of  law  that  plain- 
tiff knew  he  was  exposed  to  any  danger  in 
continuing  to  operate  the  machine.  It  was 
examined,  set,  put  In  operation,  and  tried  by 
the  foreman  and  pronounced  all  right  only 
an  hour  before  the  injury.  And,  even  If 
he  knew,  or  ought  to  have  known,  that  t^e 
die  might  become  loose.  It  does  not  follow 
that  he  was  apprised  of  the  particular  dan- 
ger to  which  he  was  exposed.  Upon  the 
proof  the  case  made  was  clearly  for  the  Jury, 
and  the  court  erred  In  granting  a  nonsuit 
and  ordering  Judgment  for  the  defendant 
Naylor  v.  C.  A  N.  W.  R.  Co.,  53  Wis.  661, 
11  N.  W.  24;  Kennedy  v.  Lake  Superior  T. 
&  T.  R.  Co.,  93  Wis.  32,  66  N.  W.  1137; 
Luebke  v.  Berllu  Machine  Works,  88  W1& 
442,  60  N.  W.  711,  43  Am.  St  Rep.  913 ;  Re- 
public I.  &  S.  Co.  V.  Ohler,  161  Ind.  893,  68 
N.  B.  901 ;  Dorsey  v.  Phillips  &  Colby  C. 
Co.,  42  Wis.  683;  McDougall  v.  Ashland  9. 
F.  Co..  97  Wis.  382,  73  N.  W.  327;  Newhart  v. 
St.  P.  C.  R.  Co.,  51  Minn.  42,  52  N.  W.  983 ; 
American  Distributing  Co.  v.  Tboroe,  122 
Fed.  431,  68  C.  O.  A.  418 ;  Llttlefleld  v.  H.  P. 
AlUs  Co.,  177  Mass.  151,  58  N.  B.  602 ;  Tess 
V.  Chicago  B.  Co.  (Wis.)  102  N.  W.  932; 
Sherman  &  Redfleld  on  Law  of  Negligence 
(5th  Ed.)  vol.  1,  §  186. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial 


WTSOOKI  V.  WISCONSIN  LAKHS  ICB  & 
CARTAGE  CO. 
(Supreme  Court  of  Wisconsin .   Oct  S,  1906.) 

Pasbnt  Ann  OniLo— Injubibs  to  Child- 
Loss  OF  Sebvicb— Action— Notice. 
Rev.  St  1898,  S  4222,  Bubd.  5,  reqelring 
service  of  notice  within  one  year  in  an  action 
to  recover  dam^es  for  personal  injuries  as  a 
condition  to  plamtiETs  right  of  action,  has  no 
application  to  an  action  by  a  father  for  loss  of 
services  and  exi>ense  of  medical  attendance  and 
nunlng  resultmg  from  an  Injury  sastslned 
by  his  minor  son  through  defendants  alleged 
negligence. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Orren  T.  Williams,  Judge. 

Action  by  Stephan  Wysocki  against  the 
Wisconsin  Lakes  Ice  &  Cartage  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  plalntlfFs  son,  a  minor,  was  severely 
injured  while  In  defendant's  employ,  and 
commenced  an  ftctlon  through  his  guardian 
to  recover  damages  for  such  injuries,  which 
case  was  appealed  to  tills  court,  and  Is  re- 
ported hi  121  Wis.  96,  98  N.  W.  950.  No  no- 
tice of  injury  was  swved  In  such  action,  the 
same  having  been  brought  within  one  year 
from  the  time  of  the  injury.  The  case  at  bar 
is  an  action  bronig^t  by  the  father  of  said 
minor  to  recover  damages  for  loss  of  snvices 
and  for  ei^nse  of  medical  attendance  and 
nursing  resulting  from  the  injuy  sustained 
by  said  minor.   Said  mlmn-  son  of  plaintiff 
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was  Injored  on  the  28tb  day  of  July,  1900. 
The  summons  and  complaint  in  tbls  action 
■were  served  on  the  28th  day  of  May,  1904, 
four  years  after  the  date  of  Injury  to  the  son. 
The  facts  were  stipulated  on  the  trial,  and  it 
was  agreed  that  in  case  plaintiff  was  entitled 
to  recover  upon  sucb  facta,  he  shonid  recover 
$1,000  damages;  the  only  question  In  contro- 
versy being  whether  it  was  necessary  to  serve 
the  notice  provided  for  In  Bubdlvlsion  6,  | 
4222,  Rev.  St.  1888,  and.  If  so,  whether  the  ser- 
vice of  the  summons  and  complaint  la  the 
action  by  the  son  through  his  guai'dian  with- 
in one  year  from  the  date  of  injury  was  suffi- 
cient Each  party  moved  upon  the  stipula- 
tion for  a  directed  verdict  Defendant's  mo- 
tion was  denied,  and  a  verdict  directed  In  fav- 
or of  the  plaintiff  for  $1,000,  upon  which 
Judgment  was  entered,  and  from  which  this 
appeal  was  taken.  Error  is  assigned  be- 
cause the  court  ordered  Judgment  for  the 
plaintiff. 

Fiebing  ft  Killllea,  for  appellant  Frank 
H.  Gngel,  for  respondent 

KEBWIN,  J.  (after  Btatlng  tlw  facts). 
The  statute  limiting  the  time  for  the  com- 
mencement of  certain  acUoiu  to  six  years, 
so  far  as  applicable  here,  reada  aa  ftdlows: 
"An  action  to  recover  damagea  for  an  injury 
to  property,  real  w  personal,  or  tor  an  injury 
to  the  person,  character  or  rights  of  anotiier, 
not  arising  on  contract,  ezc^  in  case  wboe 
a  different  polod  is  expressly  preaolbed. 
*  *  *  No  action  to  recover  damagea  for 
an  Injury  to  the  person  shall  be  maintained 
unless,  within  one  year  after  the  Imppenlng 
of  the  event  canstng  aiMb  damages,  notice 
in  writing,  signed  by  the  party  damaged,  his 
agent  or  attorney,  shall  be  served  upon  the 
person  or  corporatkm  by  whom  it  la  claimed 
sucb  damage  was  caused,  stating  the  time 
and  place  where  audi  damage  occurred,  a 
brl^  deatxiptlon  ct  the  injuries,  the  manner 
in  which  tbey  were  rec^ved,  and  the  grounds 
upon  which  claim  la  made  and  that  satis- 
faction tbweof  la  claimed  of  such  person  or 
corporation.  Sneh  notice  shall  be  given  in 
the  mannor  required  for  the  swvice  of  sum* 
mons  in  courts  of  record.  •  •  •  When 
an  action  shall  be  brought  and  a  complaint 
actually  served  therein  within  one  year  after 
the  happening  of  the  event  causing'  snch  dam- 
ages, the  notice  herein  provided  for  need  not 
be  served." 

The  defendant  contends  that  the  cause  of 
action  set  up  In  the  complaint  for  loss  of  serv- 
ices and  expenses  of  medical  attendance 
and  nursing  occasioned  by  the  Injury  to  the 
minor  son  of  plalndfl,  comes  within  the  class 
designated  In  subdivision  6.  i  4222,  Bev.  St 
188S,  "ft>r  an  Injury  to  the  iterson,"  and  ttaoe- 
fore  the  notice  provided  for  In  snch  section 
should  have  been  served  in  order  to  enable 
plaintUf  to  maintain  this  action.  We  do  not 
think  the  statute  will  bear  snch  IntOTpreta- 
tlon.  It  will  be  seen  that  this  statute  classi- 
fies the  actions  to  which  the  six-year  llmltoi- 


tion  applies  as  follows:  "An  action  to  recov- 
er damagea  for  an  Injury  to  property,  real  or 
personal,  or  for  an  injury  to  the  prawn,  char- 
acter or  rights  of  another,  not  arising  on 
contract**  This  classlflcatlon  indicates  very 
dearly  that  the  Legislature  Intended  that 
each  dass  of  causes  of  action  within  the 
meaning  of  this  statute  should  be  se[>arate 
and  distinct,  and  that  a  cause  of  action  for 
an  Injury  to  property,  real  or  personal,  and  a 
canse  of  action  for  an  Injury  to  the  rights  of 
another,  not  arising  on  contract,  should  be 
separate  and  distinct  from  a  cause  of  action 
"for  an  Injury  to  the  person."  Each  cause  of 
action  Is  based  upon  the  peculiar  nature  of 
the  right  violated,  and  the  provisions  ot  the 
statute  seem  to  classify  the  causes  of  action 
accordingly,  and  the  notice  therein  provided 
for  Is  made  speciflcally  to  a^ly  to  the  daes 
of  actions  designated  as  actions  "for  an  in- 
jury to  the  person.**  It  is  very  dear  that  It 
does  not  apply  to  any  of  the  other  classes 
designated  in  the  statnta  Therefwe  the 
questloa  arises  whether  this  action  Is  one  for 
an  injury  to  the  person  within  the  meaning  of 
this  statute.  An  injury  to  the  person  meana 
a  bodily  Injury.  Oataov  t,  Bomiiig,  106 
WiSL  1,  81  N.  W.  lOOS,  40  B.  A.  476, 80  Am. 
St  Beiik  1.  The  canse  of  action  at  bar  la  not 
one  to  recover  damages  for  a  bodllj  Injtiry. 
Tme,  it  is  contended  that  the  damages  daizn- 
ed  resulted  in  oonseqnence  of  the  bodily  In- 
jury sustained  by  plalntUTs  son.  but  the  caoae 
of  action  ttsdf  Is  not  *f or  an  injury  to  the 
person,"  but  for  loss  of  swvicei  and  incfdraital 
expenses  occasioned  because  of  the  powual 
Injury  sustained  by  the  aaa.  Tbo  plalntifrs 
cause  of  action,  when  viewed  in  the  lii^t  of 
this  statute,  cannot  be  brought  within  the 
class  denominated  damages  "for  an  injury 
to  the  person."  because  the  damages  claimed 
are  not  damages  for  an  injury  to  the  person. 
The  damages  which  plaintiff  may  recover.  In 
the  action  at  bar,  if  he  recov«r  at  all,  ore  not 
damages  for  the  personal  Injuries  mstalned 
by  his  Sim  in  consequnice  of  the  ne^lgmce  of 
the  defendant  These  damages  he  does  not 
claim,  is  not  entitled  to,  and  could  not  recover. 
They  belong  to  a  separate  and  dlstteet  canae 
of  action,  and  belong  to  the  minor  son  blm- 
self.  The  cause  of  action  to  recover  thou  la 
a  diflmnt  cause  of  action  from  the  one  at 
bar,  and  falls  within  tho  daaalflcation  of 
causes  of  action  for  injury  to  the  person, 
while  the  plaintiff's  cause  of  actloD  taJSa  with* 
in  the  other  provision  of  the  atetote,  **an 
injury  to  the  righte  of  another,  not  artabig  on 
contract**  We  think  the  plain  import  of  the 
statute  is  to  make  the  notice  applicable  only 
to  cases  of  an  injury  to  the  penKm— tint  la, 
a  bodily  Injury— where  recovery  of  domaces 
is  sought  for  such  injuries.  The  cause  of 
action  at  bar  plainly  Is  not  such  an  actton. 
Olbbs  v.  Lambee.  23  Wis.  486;  Wagner  t. 
IsXbien,  26  Wis.  436;  Lehmann  v.  FanraU  at 
aL,  96  Wis.  186,  70  N.  W.  17a  87  L.  B.  A.  833, 
60  Am.  St  Bep.  111. 
Counsel  far  appellant  relies  upon  the  con 
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structlon  placed  apon  sectton  1339,  Rev.  St. 
1898,  by  tbia  court  This  section  Is  brond  and 
general,  and  makes  no  clasaiflcatlon  of  canses 
of  action.  The  notice  provided  for  under  this 
section  has  reference  to  any  person  claiming 
damages.  It  applies  to  any  action  and  any 
damages  arledng  under  the  statute.  Besides, 
the  right  of  action  under  this  statute  Is  creat- 
ed by  strict  compliance  with  the  statute,  and 
the  notice  is  required  to  be  served  in  all  cases 
t>efore  any  right  of  action  accrues,  while  the 
notice  under  subdivision  5,  |  4222,  Rev.  St 
1808,  is  only  to  be  served  in  the  one  class  of 
actions  referred  to,  namely,  actions  "for  an 
Injury  to  the  person,"  and  Is  not  a  condition 
precedent  to  the  cause  of  action,  but  a  condi- 
tion in  the  nature  of  a  limitation  upon  a  right 
existing  at  common  law;  the  cause  of  action 
Itself  not  being  dependent  upon  the  statute 
at  all.  Daniels  v.  Racine,  98  Wis.  649,  74 
W.  563;  MelBentaeimer  v.  Kellogg,  106  Wis. 
SO,  81  N.  W.  1033 ;  O'Donnell  T.  New  London, 
118  Wis.  202,  80  N.  W.  511;  Relyea  v.  Toma- 
hawk P.  &  P.  Co..  102  Wis.  301,  78  N,  W.  412, 
72  An.  St  Rep.  878.  From  the  view  we  have 
taken  of  the  case  It  becomes  unnecessary  to 
consider  whether  the  service  of  the  summons 
and  complaint  would  have  been  saffident 
notice. 

The  Judsment  of  iSte  court  beknr  Is  at- 
flrmed. 


STATE  ex  rd.  PATTERSON  t.  BATES. 
(Supreme  Court  of  Minnesota.  Oct  27,  IOCS.) 

1.  Statutes— GosffnuonoN  —  iNComiBTEnr 
Fsovisions. 

Where  the  first  section  of  a  statute  con> 
fMms  to  the  obvious  policy  and  Intent  of  the 
Ijegislature,  it  ia  not  rendered  inoperative  by  In- 
consistent provIsiODB  In  a  later  section  which  do 
not  conform  to  this  poli^  and  intent  In  such 
case  the  latcv  provision  is  nugatory  and  will  be 
disregarded. 

[Ed  Note. — ^For  cases  in  point,  see  voL  44. 
Cent  Dig.  Statute^  1  284.] 

2.  GonsTiTDTionAL   Law  —  DELsoATion  or 

LSOISlJkTIVE  PoWEBfl. 

The  fact  tliat  a  statute  confers  powers  or 
imposes  dntlea  upon  b  judicial  or  executive  of- 
fice which  are  not  strictly  Judicial  or  executive, 
or  which  are  of  an  ambiguous  or  mixed  charac- 
ter, does  not  render  the  statute  void,  as  within 
the  inhibition  of  article  8,  i  1,  of  the  state  Con- 
■titntion. 

8.  Saue— Issue  or  Liquob  Licerbes. 

Chapter  346,  p.  626,  Qen.  Laws  1005.  when 
properly  construed,  is  consistent  in  all  its  parts, 
ooes  not  violate  article  8,  |  1,  of  the  Constitu- 
tion of  the  state,  and  Is  constitutional  and 
effective. 
(ByUsbos  by  the  Court) 

AroMl  from  District  Ooart,  St  Louis 
County ;  Wm.  A.  Cant  and  Homer  B.  Dlbell, 
Judges. 

Application  by  the  state,  on  the  relation 
of  Lonlo  Patterson,  for  writ  of  habeas  ear- 


pua  against  William  J.  Bates.  From  an  w- 
der  denying  the  wri^  relator  appeals.  Af- 
firmed. 

Baldwin.  Baldwin  &  Dancer,  for  appellant 
E.  T.  Young.  Atty.  Oen.,  Oeorge  T.  Simpson, 
Asst  Atty.  Gen.,  and  John  U.  HcCilntocfc, 
Go.  Atty.,  for  respondent 

ELUOTT,  J.  Tbe  r^tor  was  charged- 
with  soliciting  parties  to  pnrchase  intoxicat- 
ing liquors  In  quantities  of  less  than  five 
gallons  in  Tlolstton  of  the  inoTlsionB  of 
chapter  846,  p.  626,  Gen.  Laws  160S.  He 
was  arrested  and  broiqcbt  bef<nre  the  mimie- 
ipal  court  of  Uie  city  of  Dulntb,  and  after 
bearing  was  bold  to  await  the  action  of  ttie 
grand  Jury,  and  in  d^anlt  of  bail  was  xsom- 
mitted  to  the  custody  of  the  sheriff.  There- 
aftw  b«  caused  a  writ  at  habeas  eorims  to 
issue  oat  of  tlie  district  conrt,  and  after  a 
hearii^  thereon  an  order  was  entered  refas> 
ing  to  release  the  petitioner  and  remanding 
him  to  the  custody  of  the  sheriff.  From  this 
order  on  appeal  was  taken  to  this  court  nndw 
the  protons  of  chaptor  227,  p.  2D6,  Iaws  of 
1805. 

We  are  not  onbarrassed  by  any  controrer- 
sy  about  the  fiicts.  It  Is  admitted  tiiat  0ie 
relator  was  legally  amvlcted  in  the  mnnic^ 
ipal  court,  snd  the  writ  ct  habeas  corpus 
properly  discharged.  If  diapter  846,  p.  626, 
Laws  190B,  is  constltntlona]  and  effecttve. 
This  is  the  only  question  presented  by  the 
record.  It  is  contended  by  tba  appellant 
that  the  statute  Is  Invalid,  tor  the  reason  (1) 
that  Ite  several  parts  are  so  inconsistent  and 
contra^ctory  that  the  legislative  intentlw 
cannot  be  ascertained,  and  (2)  that  it  vio- 
lates section  1«  art  8,  of  the  Constitatlon  of 
the  steta 

The  stetnte  Is  entitled  afl  "An  act  Qrohlb-' 
itlng  the  sale  of  IntoxlcatlnK  liquors,  and 
for  the  granting  of  license  for  the  sale  of 
spirituous  and  vinous  liquors,  and  providing 
for  a  penalty  for  the  violation  thereof."  Sec- 
tion 1  provides  "That  whoever  on  bis  own 
behalf  or  as  an  agent  tor  others,  without 
bavii^  a  license  so  to  do  as  provided  for 
in  this  act,  shsll  solicit  any  person  or  per- 
sons, firm  or  corporation  or  association  not 
having  a  lic^ue  to  keep  a  dram  shop  or  sa- 
loon under  the  laws  of  this  state  or  to  a 
licensed  pfayslclan  or  druggist  to  buy  or  con- 
tract for  the  future  delivery  or  to  make  or^ 
der  for  any  spirituous  or  vinous  liquors  In 
any  less  quantify  than  five  (5)  gallons  or 
either  on  his  own  behalf  or  as  said  ai^t  or 
as  an  agent  for  the  purchaser  make  an  order 
contracting  for  the  future  delivery  of  any 
such  liquors  to  any  said  person,  persons,  firm, 
corporatlm  or  association  shall  be  subject 
to  a  fine,"  etc  Section  2  provides  that  "the 
board  of  county  commissioners  may  grant 
license  to  persons  to  act  on  their  own  behalf 
or  as  agente  for  others  in  the  sale  of  ti^Mt- 


Digitized  by 


Google 


710 


104  NOBTBWIDSTIDBN  BBPOBTBB. 


(Minn. 


HODS  or  Tlnons  liquors  tor  fntnre  dellTery  In 
quantities  not  len  than  five  0f>  gallons  to 
others  than  those  dnly  licensed  to  keep  a 
dram  shop  or  saloon  under  the  laws  of  the 
state  In  thdr  respeetlTe  onuitles  as  tbey 
think  for  the  public  good  requires.** 

To  say  that  the  act  is  drawn  with  reason- 
able skill  and  accuracy  would  be  to  use  the 
language  of  flattery.  It  is  crude  in  con< 
stractlon  and  awkward  in  phraseology,  add  It 
Is  doubtful  whether  so  brief  a  leglslattve  en- 
actment ever  contained  more  bad  grammar 
or  a  greater  number  of  verbal  Inaccuracies. 
But  such  defects  are  not  necessarily  fatal 
to  the  statute  so  long  as  the  court,  according 
to  well-known  rules  of  constmcUon,  is  able 
to  discover  the  Intention  of  the  Legislature. 
"Neltba-  bad  grammar  nor  bad  English  will 
Tltlate  a  statute,  if  the  meaning  of  tbe  Leg- 
islature can  be  clearly  discovered.  Awk- 
ward, slovenly,  or  ungrammatlcal  phrases 
and  sentences  may  yet  convey  a  definite 
meaning,  and.  If  they  do,  tbe  courts  must 
accept  it  as  the  m«ining  of  the  lawmakers." 
IMnck,  Int  of  Laws.  |  84;  Kelly's  Heirs  v. 
McGulre.  IS  Ark.  655 ;  Murray  v.  State.  21 
Tex.  App.  820,  2  S.  W.  797,  67  Am.  Bep.  623 ; 
Lane  v.  Scbomp,  20  N.  J.  Eq.  82.  The  stat- 
ute must  be  given  the  benefit  of  every  reason- 
able Inf^nce.  "An  interpretation  which 
renders  a  statute  null  and  ineffective  cannot 
be  admitted.  It  la  an  absurdity  to  suppose 
that  after  It  Is  reduced  to  terms  it  means 
nothing.  It  ought  to  be  Interpreted  In  such 
a  manner  as  that  it  may  have  ^ect,  and  not 
be  found  vain  and  nugatory."  Vattel,  In- 
terp.  of  Treaties  (Law  of  Nations,  p.  263) ; 
State  V.  a,  M.  ft  St  P.  By.  Co..  38  Minn.  281- 
288,  87  N.  W.  782;  State  v.  Board  ot  County 
Com'n  Polk  Co.,  67  Minn.  325-334,  92  N.  W. 
218,  60  L.  B.  A.  161.  In  order  to  render  this 
statute  consistent  and  intelligible,  it  is  only 
necessary  to  omit  the  word  "not"  from  tbe 
clause  "quantities  not  less  tban  five  gallons** 
in  tbe  second  section.  There  Is  no  doubt  ot 
tbe  power  and  right  of  courts  to  thus  omit  a 
word,  when  necessary  to  render  a  statute 
intelligible  which  as  It  stands  is  devoid  of 
sensible  meaning.  The  books  are  full  of 
cases  In  which  words  have  been  omitted, 
supplied,  or  transposed.  Moody  v.  Stephen* 
son,  1  Minn.  401  (Gil.  280);  Woodruff  v. 
Town  ot  Glendale,  26  Minn.  78, 1  N.  W.  681; 
Donobue  v.  Ladd,  31  Minn.  244, 17  N.  W.  881; 
McOee  T.  Board  of  Co.  Com'n,  84  Hlnn.  481, 
88  N.  W.  6:  Chapman  v.  State,  16  Tex.  App. 
76;  Hutcblngs  v.  Commercial  Bank,  91  Ta. 
68,  20  S.  E.  950 :  Bird  v.  Board,  05  Ky.  195, 
24  S.  W.  118;  Paiton  v.  Farmers,  45  Neb. 
8S4,  64  N.  W.  843.  20  li.  B.  A.  853,  50  Am.  St 
Rep.  586;  Lancaster  Connly  v.  Prey.  128  Pa. 
693,  18  Atl.  478;  Lanoister  County  v.  City  of 
Lancaster.  160  Pa.  411.  28  Atl.  854;  Black. 
Int  Law,  f  87. 

But  It  to  contended  by  counsel  that  there 
is  no  more  reason  why  tbe  court  should  by 
construction  omit  the  word  "not"  from  the 
clause  In  the  second  section  than  supply  It 


In  tbe  first  section,  wtddr  wooM  make  tiie 
section  consent  and  the  statute  valid,  but 
render  It  entirely  Inapplicable  as  ter  aa  tbe 
defoDdant  In  this  case  is  coocaned.  The 
rule  that  the  part  trf  tiie  act  which  is  later 
in  position  In  tbe  statute  Is  to  be  deemed  a 
later  expression  of  the  IceHslative  will,  and 
thus  repeal  a  contradictory  earlier  provi- 
sion, is  usually,  although  not  universally, 
acc^ted,  but  does  not  rest  iqpon  a  very  satis- 
factory foundation.  It  has  been  criticised 
by  Bishop  upon  tbe  very  substantial  gnmnd 
that,  as  all  the  provisions  of  an  act  are 
adopted  at  the  same  time,  tliere  can  be  m> 
priority  in  point  of  time  on  account  of  thefr 
relative  position.  Bishop.  Wrlttei  Law,  H 
62-65.   If  any  taifftrence  Is  to  be  drawn  from 
mere  position.  It  would  seem  but  reasonable 
to  give  the  prefomce  to  what  appears  first 
In  (Vder.  The  draftsman  would  ordinarily 
express  the  dominant  Idea  In  bis  mind  In  the 
<H>enIng  paragraph  or  section,  and  what  fol- 
lows would  naturally  and  It^cally  agree 
with  what  precedes.    "Fo^  tt  is  to  be  pre- 
sumed," says  Vattel,  "tbat  the  anthon  of  an 
act  bad  a  uniform  and  steady  train  of  think- 
ing."  But  It  Is  not  necessaiy  to  Invoke  such 
a  presumption  In  tbe  present  Instance,  as  tbe 
rule  of  conetructloD  which  presumes  that 
what  appeara  last  in  tbe  act  Is  tbe  latest  ex- 
presslon  of  the  legislative  will  should  not  be 
applied  where  the  provision  standing  first  in 
tbe  act  Is  more  in  harmony  with  tbe  other 
statutes  In  pari  materia.   This  exception  to 
the  rule  was  applied  by  this  court  in  HcCor- 
mick  V.  Village  of  West  Dntnth,  47  Minn. 
272,  60  N.  W.  128.   The  statute  there  under 
cottslderatlMi  contained  Independent  provi- 
sions in  respect  to  tbe  character  of  certain 
improvement  bonds  which  were  authorized 
by  tbe  act   By  the  first  cbrase  the  bonds 
were  to  be  made  payable  in  five  annual  In- 
stallments, tbe  first  maturli^  one  year  from 
date,  white  the  seomd  clause  provided  that 
tbe  bonds  should  be  made  payable  at  the  op- 
tion at  the  village  after  five  years,  and  ab- 
solutdy  at  the  expiration  of  seven  years, 
from  their  dat&  It  was  claimed  tbat  eltba- 
the  word  "shall"  appearing  in  each  clause 
should  be  read  **may,"  which  would  harmonize 
the  two  clauses  and  permit  the  municipal 
authorities  to  <ac«cl8e  discretion,  w  the 
clause  last  In  order  sboidd  be  ivheld  aa  tbe 
later  expression  of  tbe  I^lslatlve  will.  Tbe 
court  said:   "Tbe  rules  of  constroctlon  in- 
voked by  defendants*  counsel  In  sup[)ort  of 
their  demurrer  are  well  recognized,  but  die 
true  rule  to  be  api^ted  here  Is  that  where 
tbe  first  clause  of  a  section  ccmforms  to  tbe 
obvious  policy  and  intent  of  the  Legislature, 
it  Is  not  rmde^  Inoperative  by  a  later  In- 
consistent clause  whi<di  does  not  conform  to 
this  policy  and  intent   In  sudi  cases  the 
later  clause  is  nugatory  and  must  be  disre- 
garded." This  principle  was  recognized  and 
applied  in  Dlckerson  v.  Nelson,  4  Ind.  280, 
State  .  V.  Williams,  8  Ind.  191.  and  Sanu  v. 
King,  18  Fla.  607.  In  Kansas  Fac.  Ry.  Co^ 
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V.  Com*n,  16  Kan.  SS7,  Mr.  Jnrtlce  Brewer 
■aid  that  where  there  la  no  way  of  recon- 
ciling coaifllcttng  claoM,  and  notldns  to  In- 
dicate wtalch  ttie  L^Ialatnre  regarded  as  of 
paramoant  Importance,  force  Bhould  be  giv- 
en to  tiiose  clanBes  wUcb  would  make  the 
■tatnte  la  harmony  wltb  the  otber  l^IslatliMi 
on  the  same  anhsJect  The  omlselon  of  the 
word  *^otf*  In  the  second  section  renders  tb% 
statute  consistent  and  intelligible,  and  In 
barmony  with  the  general  policy  of  the  state 
as  ^pressed  In  Judicial  dedsltna  and  gener- 
al l^lslatlon  upon  the  aabject-mattar  ot  In- 
toxicating IlqOOTB. 

No  attempt  baa  beretofbre  been  made  la 
tbls  state  to  license  and  control  the  whole- 
sale llqnor  trade.  Prior  to  1887,  said  Chief 
Justice  Gllflllan,  In  State  v.  Orth,  88  Minn. 
1S6,  36  N.  W.  lOS,  "tbe  policy  of  the  state 
has  always  been,  as  we  believe  It  has  be^ 
In  most  of  the  states,  ta  require  license  only 
fOT  the  sale  In  small  quantities,  usually  for 
consumption  1^  the  purchaser  at  the  place 
where  sold,  to  control  and  regulate  drinking 
and  drinking  idaces.  Nearly  all  the  prorl- 
titona  of  tbe  tn^esoit  law  (other  than  the  sec- 
tion now  b^ore  us)  for  licensing  and  regu- 
lating the  business  of  selling  intoxicating 
llQuors  indicate  the  same  purpose  and  are 
inapplicable  to  the  business  of  selling  at 
wbolesale."  After  noting  the  detailed  pro- 
visions of  the  rarlons  secdons  and  their  ap- 
parent  inapplicability  to  the  sale  of  liquors 
at  wh<rtesal^  the  Chief  Jiutlce  continues: 
"All  the  provisions  of  the  law  in  regard  to 
procuring  the  license,  the  contents  of  the  li- 
cense, and  regulating  the  business  point  on- 
eqnlvocally  to  tbe  retail  trade,  making  sales 
in  small  ouantitleB  to  ccmsnmers  as  the 
business  for  whidi  a  licoose  Is  required ;  and, 
taking  the  law  as  a  whole,  we  conclude  the 
Legislature  did  not  intend  to  depart  from  the 
tonaa  policy  of  the  state  and  require  Uc^ise 
for  any  but  the  retail  trade."  The  act  of  1887, 
-with  ttB  various  amendments  (Qen.  St  1884, 
H  1990-1993)  applies  only  to  the  sale  of  Intox- 
icating liquors  in  quantities  of  less  than  five 
gallons — ^that  Is,  to  the  retail  liquor  business : 
and  an  examlnatloa  of  the  subsequent  legis- 
lation discloses  nothli^  which  leads  us  to 
think  that  there  has  been  any  change  of 
policy.  The  evident  object  of  the  statute 
under  consideration  Is  to  prohibit  sales  In 
■mall  quantities,  and  tbls  intention  is  ex- 
pressed in  the  first  section  of  the  act  By 
disregarding  the  word  "not"  in  section  2 
the  provisions  are  thus  made  consistent,  and 
the  mtlre  statute  is  brought  into  harmoi^ 
with  the  general  policy  of  the  state. 

Tbe  otber  ptnmd  assigned  for  reversal  Is 
that  the  act  Is  unconstitutional,  in  tbat  It  Is 
In  omfllct  with  section  1,  art  8,  of  ttie  state 
Constitution,  which  reads  as  follows:  "The 
powm  of  Ibe  covenunent  shall  be  divided  In- 
to three  distinct  deportments,  l^lslaUve, 
ezecntlTe  and  Judicial;  and  no  person  or 
persons  belonging  to  or  constituting  one  of 
these  dq^artmente  shall  oerciae  any  of  the 


powws  propvly  belonging  to  cdtbor  ct  the 
ottwrs,  exc^  In  Instances  expressly  provided 
for  In  this  constitntion."  The  coutructlon 
and  anilicatlon  of  this  provision  of  fbe 
Gonstttntton  has  been  frequently  before  this 
court   Sanborn  v.   Oom'rs.   Bice  Co.,  & 
Minn.  278  (Oil.  26$;  In  re  App.  Senate,  10 
Mbm.  78  (Gil.  SQ);  Home  Ins.  Co.  v.  Flint. 
18  Hinn.  244  (OU.  228);  Bice  v.  Austin,  19 
BUnn.  108  (Oil.  74).  18  Am.  Bep.  890;  Stete 
V.  Young,  29  Minn.  474.  9  N.  W.  737;  Stete 
V.  Ueland.  30  Minn.  29,  14  N.  W.  68;  Stete 
V.  Simons.  82  Minn.  540,  21  N.  W.  7S0: 
Foreman  v.  Board  of  Co.  Oom'rs,  04  Minn. 
871,  67  N.  W.  207;  McGee  r.  Board  Co. 
Com'rs,  84  Minn.  477,  86  N.  W.  6;  Stete 
V.  Crosby,  92  Minn.  176,  99  X.  W.  686.   As  a 
goieral  proposition  of  law  Uxe  Legislature 
cannot  delegate  legislative  powers  to  the 
Judiciary  or  require  the  Judges  of  the  various 
CO  arts  of  the  stete  to  do  any  acto  which  are 
not  in  their  nature  judicial.    KUbourn  v. 
Thompson,  108  U.  8.  168,  26  L.  Ed.  377,  and 
cases  there  cited;  Case  of  Supervisors  of 
Election.  114  Mass.  217,  19  Am.  Kep.  34X; 
Stete  v.  Barker,  118  Iowa.  96,  8©  N.  W.  204, 
67  L.  B.  A.  244,  93  Am.  St  Rep.  222.    But  it 
Is  not  always  easy  to  discover  the  line  which 
marks  the   distinction  between  executive, 
judicial,  and  legislative  functions,  and  when 
duties  of  an  ambiguous  character  are  im- 
posed upon  a  Judicial  oiBcer  any  doubt  will 
be  resolved  In  favor  of  the  validity  of  the 
statute,  and  the  powers  held  to  be  Judicial. 
Foreman  v.  Board  Co.  Com'rs,  64  Minn. 
371,  67  X.  W.  207.   In  many  Instences  the 
acte  which  are  to  be  done  require  the  per- 
formance of  functions,  some  of  wtiich  are 
Judicial  and  others  legislative  or  executive, 
and  these  are  often  so  interwoven  and  con- 
nected that  they  cannot  readily  be  separated 
and  distinguished.   When  this  is  the  case 
the  court  will  not  attempt  to  unravel  the 
combination,  but  will  sustain  the  act  as 
against  the  constitutional  objection.  McOee 
V.  Board  of  Co.  Com'rs,  84  Minn.  477,  88  N. 
W.  6;  Stete  V.  Crosby,  02  Minn.  176,  99  N. 
W.  636.   In  Stete  v.  Crosby,  where  the  con- 
stitutionally of  the  ditch  law  was  susteined, 
Mr.  Justice  Brown  said:    "The  authorities 
are  numerous  austelning  stsitutes  which  im- 
pose upon  the  courte  powers  involving  the  ex- 
ercise of  both  judicial  and  legislative  func- 
tions, sucb  as  flie  condemnation  of  land  for 
public  purposes,  the  appointment  of  com- 
missioners of  election  in  proceedings,  for 
adding  territory  to  municipal  corporatlona, 
and  laying  out  and  eateblisblng  hl^ways. 
The  proceedings  provided  for  by  the  stetnte 
under  consideratlim  Involve  the  exerdae  of 
botb  leglalatlve  and  judicial  powers.  The 
question  of  the  propriety  or  necesaity  of 
public  ditches  to  drain  marshy  or  overflowed 
lands  la  tme  of  leglalatlve  diaracter.  The 
condemnation  of  land  duwvvh  wblcb  taOi 
ditehea  may  be  conatructed.  the  assessment 
of  damages,  and  the  determination  of  the 
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legal  rights  to  parties  affected,  are  judicial. 
Tlie  exercise  of  all  tbese  powers  Is  InTolved 
In  proceedings  nnder  this  statute." 

Some  coafnsloD  In  the  authorities  has  re- 
sulted from  the  unwarranted  assumptloii 
that  all  the  functions  of  goTemment  must 
necessarily  be  either  ezecutlTe,  legislative, 
or  Judicial  in  their  nature,  and  therefore 
referred  by  the  constitutional  provision  to  one 
or  the  other  of  the  three  departments  of  gov- 
ernment. It  may  very  well  be  true  that  the 
duty  Imposed  by  a  statute  such  as  the  one 
nnder  consideration  is  neither  the  one  nor 
the  other.  The  Oonstitutlou  has  refored 
legislative  power  to  the  Legislature,  ex- 
ecutive power  to  the  executive,  and  Judicial 
power  to  tlie  judiciary;  but  It  has  nowhere 
declared  that  all  the  powers  which  are 
necessary  for  the  proper  governmrat  of  the 
commonwealth  are  Included  In  this  clas- 
sification. Analyzing  the  constitutional  pro- 
vision, we  find  it  consists  of  (1)  a  di8trit>- 
utlve  clause,  "The  powers  of  government 
shall  be  divided  into  three  distinct  depart- 
ments, legislative,  executive  and  Judicial;" 
(2)  a  prohibitive  clause,  "No  person  or 
persons  belonging  to,  or  constituting  one  of 
these  departments  shall  exercise  any  of 
the  power  properly  belougring  to  any  of  the 
others;"  and  (8)  an  exception  clause,  "Ex- 
cept in  the  instances  expressly  provided  In 
this  Oonstltution."  The  Oonstltutlon  does 
not  attempt  to  make  an  abstract  dis- 
tribution of  governmental  functions.  It 
merely  assigns  such  as  are  of  recognized 
character  to  the  departments  which  are 
created  by  it  for  their  convenient  and 
effective  exercise. 

The  theory  of  the  distribution  of  govern- 
mental functions  iB  certainly  as  old  as  Ar- 
istotle (Politics,  bk.  6,  c.  11,  I  1),  and  has 
been  a  controlling  principle  and  accepted 
doctrine  of  political  science  since  it  was  elab- 
orated by  Montesquieu  in  his  Spirit  of  Lawa 
For  a  history  of  the  theory,  see  Puzler-Her- 
man.  La  Separation  des  Pouvoira.  The 
belief  In  Its  importance  was  never  strong- 
er than  during  the  latter  part  of  the 
century,  when  our  national  Constitution  was 
formed  and  the  government  established.  See 
1  Blk.  Com.  140,  IM  (Hammond's  Ed.  p. 
862,  871):  2  Woolsey,  Pol.  Scl.  p.  2B9j 
Maine,  Pop.  Gov.  219;  Montesquieu,  Spirit 
of  Laws  (Nugent's  Trans.)  boob  11,  c  6; 
The  Federalist,  Nos.  47,  48,  61.  But  the 
founders  were  too  Intensely  practical  to  be 
controlled  by  any  political  theory,  and,  while 
they  recognized  the  principle  In  constructing 
the  framework  of  the  government,  they  vi- 
olated It  In  practice  and  so  distributed  the 
powers  a«  to  create  a  system  of  checks  and 
balances.  See  Mason's  Veto  Power.  The 
principle  formulated  by  Montesquieu  still 
lies  mt  the  base  of  most  political  organiza- 
ttons  of  the  present  day,  but  during  the  last 
caitory  the  tmdency  of  political  science  has 
been  ta  discard  It  In  its  extreme  form,  be- 


cause, as  said  by  Goodnow,  "It  is  Incapable 
of  aiccurate  statement;  and  because  It  Beams 
to  be  impossible  to  apply  It  with  beneficial 
results  in  the  formation  of  any  concrete 
political  organization.  The  flaw  hi  Montes- 
quieu's reasoning  and  In  tliat  of  his  follow- 
ers was  in  the  assumption  that  the  expres- 
sions of  the  governmental  power  by  differ- 
ent authorities  were  different  powers."  Good- 
now, Adm.  L*w,  20,  21.  See,  also,  the 
same  writer's  Prin.  of  Adm.  Law  1905. 
p.  24,  c.  111.  The  recent  tendency  of 
Legislatures  and  courts  is  commented  on 
by  Mr.  Justice  Brown  in  State  v.  Crosby, 
supra.  The  present  attitude  of  the  courts 
towards  questions  arising  under  this  consti- 
tutional provision  is  well  expressed  by  the 
Supreme  Court  of  North  Carolina:  "While 
the  executive,  legislative,  and  supreme  Judi- 
cial powers  of  the  government  ought  to  be 
forever  s^arate  and  distinct.  It  is  also  trae 
that  the  science  of  government  is  a  practical 
one.  Therefore,  while  eacb  should  firmly 
maintain  the  essential  powers  belonging  to 
it,  it  cannot  be  forgotten  that  the  three  co- 
ordinate parts  conBtltnte  one  brotherhood, 
whose  common  trust  requires  a  mutual  toler- 
ation of  the  occupancy  of  what  seems  to  be 
a  'common  because  of  vicinage'  bordering  on 
the  domains  of  each."  Brown  v.  Turner, 
70  N.  C.  93,  102. 

It  is  well  to  recognize  the  fact  that  "there 
are  a  multitude  of  governmental  duties 
which  have  never  been  and  cannot  possibly 
be  performed  either  by  the  L^islature  or 
the  Governor,  and  which  are  certainly  not 
prescribed  by  the  Constitution  to  the  judi- 
ciary." Paul  V.  Gloucester  Co.,  60  N.  J. 
Law,  610,  15  Atl.  284,  1  L.  R.  A.  86;  Blnnt- 
schll,  Theory  of  the  State,  c,  7.  The  con- 
stitutional provision  has  no  application  to 
acts  of  this  character.  It  applies  only  to 
the  powers  which  because  of  their  characttf 
are  assigned  by  the  Constitution  itself  to 
one  of  the  departments  exclusively.  Ross 
V.  Board  of  Freeholders,  69  N.  J.  Xaw,  291, 
SB  AtL  810;  Eckert  v.  Perth  Amboy  &  W.  R. 
Co.,  66  N.  J.  Eq.  487,  67  Atl.  438.  The  pow- 
ers not  thus  assigned  remain  properly  under 
the  control  of  the  Legislature.  As  said  by 
Black :  "There  may  be  cases  in  which  a 
particular  power  cannot  be  said  to  be  elthw 
executive,  legislative,  or  Judicial;  and  if 
such  a  power  is  not  by  ttae  Oonstltutlon  un- 
equivocally Intrusted  to  either  the  execu- 
tive or  Judicial  departments  of  the  govern- 
ment, the  mode  of  its  ffiEerdse  and  ttie  agen- 
cy must  necessarily  be  determined  by  law 
—that  is,  by  the  Legislature."  Blade,  Onat 
Law,  74.  See,  also,  Gooley,  Const  Lim.  (2d 
Ed.)  42,  48;  McClaln,  Const  Law  in  United 
States,  i  24 ;  Bridges  v.  Shallcross,  6  W.  Ya. 
662;  Field  v.  People,  2  Scam.  (111.)  79;  Peo- 
ple V.  Hurlbut,  24  Mlcb.  44. 63,9  Am.  Bep.  103 ; 
Bondy,  Separation  of  Gov.  Powers,  p.  80. 

An  examlnatiim  of  tlie  antbraittes  in  tbia 
country  suggests  the  thongbt  Hut  In  some 
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IrtftniKTWl  the  courts  baTe  aisumed  Oat  the 
separation  of  the  powers  of  goremioent  Into 
three  classes  results  tram  the  aiHpUcatlon  of 
a  natural,  instead  ct  a  conTeutional,  rule. 
Such  A  theory  leads  to  strained  and  artifl- 
dal  reasoning,  and  ladncss  a  sjstan  of  con- 
stmetlim  which  doiles  proper  force  and  ef- 
fect to  the  constltntlonal  prorlsion.  If  the 
powers  which  are  conferred  upon  the  Judge 
of  the  district  court  and  the  chairman  of 
the  board  of  count7  oHomilsslouers  by  the 
act  under  constderatlan  are  neither  neces- 
sarily executlTe,  leglslatlTe,  nor  Judicial,  the 
act  la  not  In  Elation  of  section  1,  art  8,  of 
the  GoostltutUm  of  the  state.  The  same 
cohfduston  follows,  under  the  prerioos  ded- 
sions  of  this  court,  if  the  acts  to  be  per^ 
formed  are  of  an  ambiguous  character,  m 
are  in  part  Judicial  and  in  part  executive 
or  leglslatlTe.  We  therefore  hold  that  chap- 
ter 8M,  p.  626,  of  die  Laws  of  1906  is  effeet- 
iTe  and  constltntlonal. 

The  fMTder  appealed  from  Is  affirmed,  and 
it  is  ordered  that  the  relator  be  remanded 
to  file  custiody  of  the  respondent. 


MERCHANTS*  STATE  BANK  t.  ST.  AN- 
THONY ft  DAKOTA  BLEVATOR  CO. 

(Supreme  Ooart  of  Hlnneeota.  Oct  18.  1806.) 

Oowe— WiniMSKB  Fne—  Tax atioh — Am- 

D1.VTT. 

Osborne  v.  Gray,  19  N.  W.  81,  82  Minn. 
63,  to  the  effect  that^  where  witnessea  attending 
the  trial  of  an  actiw  are  for  any  reason  not 
called  or  ■worn,  to  entitle  the  prevailing  party 
to  tax  their  fees,  facts  must  be  shown  by  MBda- 
Tit  disclosing  the  necessity  (or  their  attendance 
and  the  materiality  of  their  testimony,  followed 
and  applied.  Mankato  Craig,  83  N.  W.  983, 
81  Minn.  224.  dletlnguisbed  and  limited. 

[Ed.  Note.— For  cases  in  point,  see  toL  IS, 
Gent  IHf.  CoMs,  U  718.  770.] 

(Syllabus  by  the  Goort) 

Appeal  from  Dtotrlct  Court  WUUn  Coun- 
ty; S.  A.  Flaherty,  Judge. 

Action  by  the  Merchants'  State  Bank 
against  the  St  Anthony  ft  Dalcota  Elevator 
Company.  From  a  Judgment  affirming  the 
ruling  of  the  clerk  on  taxation  of  costs,  de- 
fendant appeals.  Affirmed. 

Wilson  ft  MercOT,  tor  aivdlant  Jmies 
ft  King,  for  respondent 

BROWN,  J.  This  cause  came  on  for  trial 
in  the  court  below,  and,  after  the  examina- 
tion of  several  witnesses  In  support  of  the 
auctions  of  the  complaint  was  dismissed 
without  prejudice  on  plalntffTs  application. 
Thereafter  defendant  gave  notice  of  taxation 
of  costs  and  dtsbnrsements.  Including  in  the 
Items  sought  to  be  taxed  a  claim  for  certain 
witness  fees.  The  bill  of  costs  was  verified 
by  the  usual  affidavit  and  to  the  effect  as 
respects  the  witnesses,  that  they  were  neces- 


sary and  material  witnesses  for  defendant 
and  actually  attmded  court  for  the  purpose 
of  testifying  upon  Issues  presented  by  the 
pleadings.  The  plaintiff  objected  to  the 
allowance  of  ttelr  fees,  on  the  ground  that 
there  was  no  sufficient  showing  that  the 
witnesses  were  necessary  or  material,  or 
were  called  for  the  purpose  of  giving  testi- 
mony upon  any  material  issue  or  question  in 
the  case.  No  supplemental  affidavit  was 
tiled  with  the  clvk.  The  clerk  sustained  the 
objection,  and  his  ruling  was  affirmed  by 
the  court  below,  whereioxm  tiie  defendant  Kj^ 
pealed  to  this  court 

The  only  questlai  presented  is  whether, 
as  the  witnesses  were  not  called  to  testify 
aa  the  trial,  a  special  showing  as  to  th^ 
materiality  should  have  been  made  by  de- 
fendant as  held  in  tiie  case  of  Osborne  v. 
Qray.  82  Minn.  68,  19  N.  W.  81.  (Counsel 
for  defendant  insists  that  the  rule  <tf  Oat 
case  was  In  ^fSct  overruled  In  Mankato  v. 
Oralg,  81  Minn.  224,  88  N.  W-  988,  and  that 
the  general  affidavit  of  disbursements  was 
Buffideut;  at  least  that  the  dedrion  last  re- 
ferred to  throws  sufficient  doubt  upon  the 
Questloa  to  Justify  this  appeal.  The  court 
did  not  in  the  case  Just  referred  to  Intoid  to 
d^rt  from  the  rule  laid  down  In  the  Os- 
borne Case.  The  rule  as  there  announced 
Is  that  where  witnesses  attend  the  trial  of 
an  action  for  the  purpose  of  giving  testimony 
upon  the  Issues  presented  by  the  pleadings, 
and  for  any  reason  are  not  called  or  sworn, 
to  entitle  the  prevailing  party  to  tax  their 
fees,  facts  must  be  shown  disclosing  the  ne- 
cessity of  their  attendance  and  the  materi- 
ality of  their  testimony.  That  case  was 
followed  In  Berryhlll  v.  Carney,  76  Minn. 
318,  79  N.  W.  170,  and,  80  far  as  our  informa- 
tion extends,  la  generally  understood  to  be 
the  practice  in  this  state.  We  follow  and 
apply  it  in  the  case  at  bar.  The  case  of  Man- 
kato V.  Oralg,  supra,  should  be  limited  to  the 
presumption  of  good  faith  In  procuring  the 
attendance  of  vrltnesses  and  to  tbe  holding 
that  the  mere  fact  that  their  testimony  was 
excluded  as  Immaterial  should  not  neces- 
sarily preclude  the  taxation  of  their  fees. 
If  the  attendance  of  witnesses  be  procured  in 
good  faith  for  the  purpose  oil  giving  testi- 
mony upon  guestlons  that  might  come  In  Is- 
sue under  the  pleadings,  and  not  for  the 
purpose  of  "swelling  the  bill  of  costs,"  their 
fees  are  taxable,  even  though  the  testimony 
offered  Is  held  by  the  court  Immaterial  or 
Inadmlnslble.  Slama  v.  Railway  Company. 
67  Minn.  167,  68  N.  W.  989. 

In  view  of  the  doubts  surrounding  the 
question,  It  could  not  be  said  that  this 
appeal  was  frivolous;  and  we  deem  It  prop- 
er, in  view  of  the  fact  that  the  purpose  of 
the  appeal  was  to  definitely  settle  the  ques- 
tion of  practice,  to  relieve  the  defendant  from 
the  payment  of  statutory  costs.  No  statu- 
tory costs  will  therefore  be  allowed. 

Judgment  affirmed. 
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BURNS  T.  CITT  OF  DULUTH. 
(Supreme  Court  of  Minoeaota.  Oct  27,  1006.) 

MVNIOZPAI.  C0BPOUTI01IS--L0G*L  IhPBOVK- 

insnTS—AEUBEsauENTS— Double  Taxation. 
CTnder  the  express  proTlsioos  of  a  city  char- 
ter authorizing  the  coUecdon  of  a  percentage  to 
cover  ezpensea  of  making  survey,  plans,  apeci- 
ficatioDS,  and  sapeTintendence,  the  actual  ex- 
penses of  Bach  items  were  Included  In  local  aa> 
sessment.  The  assessment  was  not  thereby 
rendered  illegal,  as  involving  double  taxation, 
because  the  amount  thus  collected  went  into 
a  special  revolving  fnnif  a«ed  for  convenience 
In  makti^  local  improvements  and  largely  sup- 
ported by  local  aasessments,  while  the  actual 
expenses  of  these  items  was  in  fact  defrayed 
out  of  another  fund  supported  exclusively  by 
general  taxation.  Property  owners  paid  no 
more  than  they  should  have  paid  and  enjoyed 
the  use  and  benefit  of  the  accamalation  in  the 
revolving  fund. 

(Syllabos  by  the  Court.) 

Appeal  from  District  Court,  St  Looto  Oono* 
ty;  Wm.  A.  Cant,  Judge. 

In  the  matter  of  an  aasenmeift  of  tiw  city 
of  Dulnth.  From  an  order  oTarallng  objec- 
tions of  Mai^aret  Bnma,  she  appeata.  Af- 
firmed. 

Boger  S.  Powdl,  for  appellant  Bert  Fea- 
ler,  for  respondent 

JAOOARD.  J.  The  city  of  Dnlnth  levied 
assesements  upon  the  piopnty  of  appellant 
and  of  other  obJectorB  for  the  contract  prloe 
of  a  local  improvement,  and  also  10  per  cent 
of  the  contract  price  to  cover  "the  expensce  ot 
making  survey,  plans,  apedflcations,  and  su- 
perintendence" of  the  work.  The  actual  ex- 
penses of  these  Items  were  foond  to  be  $828.06. 
Tbe  10  per  cent  levied  amounted  to  98.748.86. 
The  trial  court  cut  out  so  much  of  tbe  10  p^ 
cent,  levied  as  was  in  excess  of  what  was 
found  to  be  the  actual  expense.  The  con- 
tention of  the  appellant  in  this  case  was  that 
the.  entire  10  per  cent  levied  was  made  with- 
out any  warrant  of  law  and  that  eror  dolUtr 
collected  thereunder  amounted  to  double  tax- 
ation. Tbe  basis  of  this  contentltm  was  that 
tbe  apedai  expenses  referred  to  were  paid  6nt 
of  a  fund  known  as  the  "Public  Works  Fund,*' 
created  by  taxation  on  the  general  lists: 
that  the  money  collected  by  the  asaeasment 
wept  Into  a  "Permanent  Improvement  Re- 
volving Fund,"  not  supported  by  general  tax- 
ation, but  only  by  local  assesament  upon  spe- 
cially benefited  property.  The  appellant 
further  Insists  that  no  part  of  the  money 
which  is  paid  Into  this  revolving  fund  could 
be  used  to  pay  the  Items  of  expense  thus 
collected  upon  local  assessments ;  that  there 
is  no  power  or  authority  anywhere  lodged 
by  which  the  money  could  be  transferred 
from  tbe  permanent  Improvement  revolving 
fund  into  the  public  works  fund,  or  to  any 
other  general  tax  fund;  that  under  section 
S06  of  tbe  charter  no  money  belonging  to 
any  separate  fund  could  be  borrowed  or 
diverted  by  any  means  or  by  any  municipal 
authority  for  tbe  use  of  any  other  ftmd. 


The  proviso  to  that  sectitm  expressly  de- 
nies tba  power  of  the  cotmctl  to  transfer  any 
<Hj  funda  to  the  payments  of  a  public  debt 
**fimds  collected  on  account  of  special  asseas- 
mentsL** 

It  is  not  necessary  for  us  h«e  to  dedde 
whetlier  or  not  double  taxation  of  such  a 
kind  would  be  illegal,  fen-  no  case  of  double 
taxation  is  made  oat  in  fact  The  property 
owners  under  the  final  order  of  the  court  are 
not  charged  an  amount  In  excess  of  tbe  proper 
definition  of  the  costs  of  the  improvement 
St  Paul  T.  Mullen.  27  Minn.  78,  6  N.  W.  421; 
Gibson  V.  Chicago,  22  IlL  866;  Dashlell  v. 
Baltimore,  46  Md.  615;  Benitean  r.  Detroit, 
41  Mich.  116.  1  N.  W.  809;  Cuming  v.  Grand 
Rapids,  46  Mich.  160.  0  N.  W.  141;  State  v. 
Guttenberg,  38  N.  J.  Law,  419 ;  Porter  v.  Pur- 
dy,  29  N.  T.  106,  86  Am.  Dec.  283  ;  Matter  of 
Merrlam,  84  N.  T.  606;  >fatter  of  Pelton,  85 
N.  T.  661 ;  Matter  of  Johnson,  108  N.  T.  260. 
8  N.  B.  899.  Under  tbe  express  provision  of 
the  Duluth  charter  no  question  of  construc- 
tion or  doubt  as  to  tbe  suflldency  of  the  lan- 
guage used  to  impose  the  expenses  of  sur- 
veys, plans,  speelfieatlona,  and  superintend- 
ence arises,  as  in  Longworth  v.  Com.,  34 
Ohio,  118;  Smith  v.  City  of  Portland,  25 
Or.  804,  35  Pac.  665 ;  In  re  Fifth  Ave.  Sew- 
er, 4  BrewBt  369,  S7a  Tbe  objectors  have 
no  ground  of  complaint  based  upon  the  man- 
agement of  Its  own  funds  by  the  municipal- 
ity. The  moneys  which  these  property  own- 
ers contributed  may  accumulate  in  the  perma- 
nent improvement  fund.  The  dty  councU 
had  authority  under  another  section  of  the 
charter,  not  necessarily  inconsistent  with  sec- 
tion 306,  to  turn  the  surpltia  into  a  general  tax 
fund,  vii.,  the  sinking  fund.  In  case,  howevw, 
it  should  fall  BO  to  do,  or  in  case  it  bad  no  such 
power,  the  money  contributed  by  the  object- 
ors would  remain  in  the  revolving  fund  for 
public  use.  The  dty  reasonably  might  raise 
moneys,  as  in  fact  It  had  done,  by  bond  Issoe 
or  otherwise,  to  keep  money  in  this  fund,  there- 
by, Inter  alia,  to  enable  it  to  make  advanta- 
geous contracts  by  the  certain  promise  that 
prompt  payment  would  be  made  for  the  Im- 
provementai  in  advance  of  the  collection  of  tbe 
resultant  local  assessments.  The  payment  of 
a  less  sum  In  general  taxes  ftrilowed  alike, 
whether  tbe  money  was  transferred  to  the 
sinking  fund  or  remained  in  the  revolving 
fund.  It  was  not  made  to  appear  that  the 
surpltiB  remaining  in  the  revolving  fund  conld 
ever  be  used  in  any  assessment  for  any  subse- 
quent improvement  of  this  or  any  other  prop- 
erty, by  applying  tbe  amonnt  of  snch  accumu- 
lation or  any  part  thereof  to  the  costs  of  the 
improvement  or  so  as  to  decrease  the  amonnt 
which  could  be  collected  therefw.  Such  ac- 
cumulation was  used  by  the  public  authorities 
for  public  purposes.  The  objectenv,  therefore, 
paid  no  more  than  they  should  have  paid,  and 
enjoyed  the  use  and  braieflt  ot  the  accumula- 
tion in  the  revolving  fond. 

Judgment  affirmed. 
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BOBBBTSOM  v.  YILLAOB  OF  GRAND 
BAPIDS. 

<SupraDfl  Court  of  Minneaota.  Oct.  27,  1906.) 

1.  OonTSAoia — BuniDiNos  —  OKBTmoi.TX  of 

CoBiaui.Tina  Bnqineeb. 
The  certificate  of  the  consulting  engineer, 
who  was  made  final  arbiter  between  the  parties 
in  a  bolldiog  contract,  Is  conduaive  as  to  the 
completicm  and  character  of  material  and  labor 
furnished.  The  trial  court  was  justified  in  hold- 
ing that  the  plant  was  sobstantially  completed 
in  accordance  with  the  certificate  of  the  en- 
gineer. 

[EM.  Note. — For  cases  in  point,  see  vol.  11, 
C«nt.  Dig.  Cimtracts.  SS  1826.  1880.] 

2.  Dakaqeb— Deut— SnptTLATKD  Dahagks. 

A  ca-tain  provisiMi  for  stipulated  damages 
in  case  of  delay  examined,  and  held,  that  it  was 
too  indefinite  and  uncertain,  and,  further,  tltat 
no  specific  amount  was  stated  upon  which  the 
peroentage  of  dednctlm  might  be  ctnapvted. 
(BjUabus  b7  ^  Court) 

A[q;ieal  from  Dlatrlct  Court,  Itasca  Oounty } 
"W.  S.  McClenahan,  Jndsa 

Action  by  J.  O,  Bobert»m  against  the  vil- 
lage of  Grand  Bapids.  Judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Frank  F.  Price  and  Welch,  Hayne  A  Hu- 
bachek,  for  appellant  Dorment  A  Moore 
and  a  a  McCartlv,  tor  respondent 

LEWIS,  J.  June  14, 1002,  appellant  adrer- 
tlsed  for  bids  for  an  electric  light  plant,  call- 
ing for  sealed  proposals,  according  to  sped- 
flcations  and  plans  to  be  furnished  by  appel- 
lant The  Instrnctions  accompanying  the 
plans  and  specifications  stated  that  all  pro- 
posals must  be  carefnlly  and  completely 
made  on  the  printed  forms  annexed,  and 
would  be  received  for  the  following  work: 
Building,  machinery,  and  electric  lines,  and 
for  one  or  more  of  such  parts,  preference 
to  be  giToi  those  for  the  entire  work.  The 
spedflcatlonB  provided  that  Edward  P. 
Borch,  of  Minneapolis,  was  the  consulting 
engineer,  and  that  shonld  any  discrepancy 
appear  or  any  misunderstanding  arise  as 
to  the  import  of  anything  contained  In  the 
plans  and  speclflcatioDs,  the  decision  of  the 
engineer  shonld  be  final  and  binding  npon 
the  contractor ;  that  the  engineer  might  make 
any  reasonable  alterations  In  the  line, 
grade,  form,  pMltlon,  dimensions,  or  materi- 
al of  the  work,  either  before  or  after  its 
commencement  provided  such  reasonable 
alttratlons  did  not  materially  increase  or 
diminish  the  quantity  of  the  work  to  be  done. 
It  was  further  provided  that  In  order  to 
prevent  disputes  and  litigation,  the  engineer 
should  be  referee  In  all  cases  to  determine 
the  amount  or  quantity,  all  questions  with 
reference  to  the  completion  of  the  work,  and 
that  bis  decision  shonld  be  final  and  con- 
clusive. It  was  further  provided  that  whoi 
the  work  was  completed  to  the  satisfaction 
of  the  engineer,  be  should  report  the  same 
to  the  council,  whereupon  the  village  within 
SO  days  thereafter  sbould  pay  to  the  conr 


tractor  the  whole  amomit  of  money  accru- 
ing to  him,  except  such  portions  thereof  as 
might  be  lawful^  retained  by  It  With  tbo 
exception  of  certain  genaal  provisions,  ap- 
plicable to  all,  the  apedflcations  were  divid- 
ed Into  three  separate  parts,  in  accordance 
with  the  original  advertisement  and  Instruc- 
tions, viz.,  building,  machinery,  and  elec- 
tric lines,  and  each  part  was  treated  Inde- 
pendently, and  so  drawn  tiiat  there  might 
be  three  Independmt  bids  and  contractors. 
The  time  fixed  tm  the  completion  of  the 
building  was  October  Slat;  tor  the  electric 
lines,  November  80th;  and  for  the  machin- 
ery, December  31,  1902.  Upon  one  of  the 
blank  forms  furnished  by  the  Tillage  re- 
spondent formulated  his  proposal,  bearing 
date  July  8,  1002.  The  printed  form  was 
80  drawn  as  to  pmnit  of  the  submission  of 
a  bid  for'elth^  the  building,  machinery,  or 
electric  lines,  or  for  the  entire  construction; 
four  s^arate  headings  being  provided  tat 
that  purpose:   In  the  proposal  submitted 
by  respondent  the  form  was  changed  so  that 
the  proposal  read:    "For  machinery  and 
electric  lines,  twenty-fonr  thousand  five  hun- 
dred, $24,500."  The  printed  form  also  con- 
tained an  agreement  to  enter  into  a  con- 
tract witliin  SO  days  after  receipt  of  notice 
of  the  acceptance  of  the  bid  and  an  agree- 
ment  with  reference  to  stipulated  damages, 
which  win  be  referred  to  later.  The  pro- 
posal having  boea   accepted,   the  parties 
entered  into  a  formal  contract,  dated  July 
8,  1002,  In  which  It  was  agreed  by  respond- 
ent that  In  consideration  of  the  sum  of 
$24,600  he  would  furnish  and  deliver,  ac- 
cording to  plans  and  spedflcatlons,  all  the 
material,  machinery,  and  labor  mentioned 
and  described  In  his  proposal  thereto  a1^ 
tached  and  made  a  part  of  the  contract,  and 
to  erect,  construct  establish,  and  turn  over, 
after  full  test  thereof,  a  complete  electric 
lighting  plant  as  aforesaid,  within  the  time 
In  said  plans  and  specifications  mentioned; 
and  among  other  things  It  was  stated  that 
it  was  the  Intention  of  the  parties  to  accept 
ratify,  perform,  and  be  bound  by  all  the 
provisions  of  the  said  plans,  specifications, 
advertlsem^t   Instructions,   proposal,  and 
all  documents  relating  thereto  and  attached. 
The  building  was  erected  by  another  party, 
under   separate   contract   and  respondent 
proceeded  to  furnish  the  machinery  and 
electric  lines.   The  work  progressed  during 
the  fall  and  winter  of  1002.   Payments  were 
made,  from  time  to  time,  upon  the  certifica- 
tion of  the  consulting  engineer,  based  upon 
tbe  percentage  of  work  done  and  material 
furnished,  and  on  tbe  2d  day  of  March,  1903, 
tbe  ei^neer  directed  a  communication  In 
writing  to  the  village  council,  in  which  he 
declared  that  the  specifications  for  the  ma- 
chinery and  electric  lines  were  more  than 
fulfilled  by  respondent,  that  the  work  and  ma- 
terial furnished  had  been  more  than  requir- 
ed by  the  specifications,  that  the  testa  of  the 
machinery  had  been  according  to  contract, 
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und  that  the  work  had  been  completed  to 
his  satisfaction,  and  directing  the  village  to 
pay  the  contractor  -within  30  days  the  whole 
amount  of  money  due,  except  such  portions  as 
might  lawfully  be  retained,  and  also  certl^- 
iBg  that  at  the  time  the  smn  of  $S00  waa  due 
on  the  contract  This  action  was  brought 
to  recover  the  sum  of  $2,400,  conceded  to 
be  the  balance  of  the  contract  price  stIU 
unpaid.  The  defease  consists  of  a  deolal  that 
the  contract  was  completed.  A  counter- 
claim was  Interposed  upon  the  theory  that 
the  village  was  entitled  to  the  amount  of 
stipulated  damages  referred  to  in  the  pro- 
posal  for  at  least  the  time  elapsing  from 
December  31,  1902,  until  March  2,  1903.  and 
other  counterclaims  for  damages  growing 
ont  of  the  failure  of  respondent  to  furnish 
proper  material  and  workmanship.  At  the 
close  of  the  case  the  trial  court  directed  a 
verdict  for  respondent  for  the  entire  amount, 
thus  withdrawing  from  the  jury  considera- 
tion of  all  of  the  counterclaims. 

1.  In  the  absence  of  any  evidence  to  In- 
dicate that  the  engineer  was  acting  in  bad 
faith  or  according  to  demonstrable  mistake 
of  facts,  his  certificate  to  the  effect  that  the 
contract  bad  been  completed  according  to 
the  plans  and  specifications  was  final.  The 
work  was  required  to  be  done  to  the  entire 
satisfaction  of  the  engineer,  who  was  given 
authority  to  make  reasonable  alterations, 
and  the  stipulations  to  the  effect  that  he 
should  be  the  referee  in  all  cases,  In  order  to 
prevent  disputes  and  litigation,  did  not  limit 
his  authorlly  to  the  settlement  of  actual  dis- 
putes. There  is  no  evidence  to  indicate  that 
any  objections  were  made  to  the  materials, 
the  work,  or  the  conduct  of  the  engineer  un- 
til  after  tlie  contract  had  been  substantially 
completed  and  a  new  village  council  bad 
been  elected.  The  repainting  of  the  poles  was 
properly  treated  as  a  d^ect  arising  after  the 
acceptance  of  the  plant  by  the  engineer,  and 
the  defect  was  remedied,  as  required,  by  ap- 
ivopriate  provisions  In  the  specifications. 
This  disposes  of  all  such  counterclaims,  and. 
although  the  evid^ice  with  respect  to  these 
items  Is  very  long,  we  fall  to  discover  that 
there  was  any  fraudulent  Intoit  to  evade 
the  terms  of  the  contract,  or  that  the  engi- 
neer was  d^fmstrably  acting  under  a  mis- 
apprehension as  to  the  facts.  With  rtference 
to  the  filter,  upm  which  so  much  stress  was 
laid  at  the  argument,  it  is  very  clear  that 
nelthw  within  the  letter  nor  spirit  of  the 
spedficatlonB  and  contract  was  respondent 
required  to  furnish  such  an  article.  The 
provision  was  that  the  contractor  was  to  pro- 
vide piping  for  the  condenser,  as  speclfled, 
the  discharge  from  the  condenser  to  run  to  a 
suitable  point  outside  of  the  building  SB  feet 
ftom  the  same  to  a  filter.  In  the  absence 
of  specifications  as  to  the  character  of  the 
filter.  It  must  be  takoi  for  granted  that  ap- 
pellant expected  to  furnish  it,  if  such  con- 
nection should  be  insisted  upon.  As  to  the 
effect  of  the  englne^s  certificate,  see  St  F. 


&  N.  P.  By.  Co.  T.  Bradbury,  42  Minn.  222, 
44  N.  W.  1;  King  V.  City  of  Duluth,  7& 
Minn.  155,  80  N.  W.  874. 

2.  "It  Is  further  agreed  that  If  I  shall 
fall  to  deliver  all  materials,  or  to  perform 
any  or  all  of  the  services  contracted  for  in 
accordance  with  the  conditions  and  require- 
ments of  the  contract,  the  village  council 
shall  moke  deductions  as  follows  from  tlie 
contract  price  for  all  materials  not  deliver- 
ed or  services  not  rendered  by  the  last  day 
of  tbe  time  fixed  for  the  completion  of  the 
work :   For  the  building,  at  tbe  rate  of  two- 
tenths  of  1  per  cent  of  the  contract  price  for 
each  day's  delay  until  the  same  shall  have 
been  completed  and  accepted.    For  tbe  ma- 
chinery, at  tbe  rate  of  one-tenth  of  1  per 
cent  of  the  contract  price  for  each  day's 
delay  until  the  same  shall  have  been  com- 
pleted and  accepted.   For  the  electric  lines,, 
at  the  rate  of  one-tmth  of  1  per  cent, 
of  tbe  contract  price  for  each  day's  delay 
until  the  same  sfaall  have  been  completed 
and  acc^ted.   In  case  the  deduction  to  be 
made  hereunder  should  equal  6  per  cent  ot 
the  amount  of  the  contract,  the  contract 
may  at  the  option  ot  the  village  cooncU  be 
canceled;  provided,  that  delays  by  an  In- 
junction, or  by  strlkM,  riot  fire,  or  other 
disaster,  may  in  the  dlscretkm  of  tbe  cooncll 
be  accepted  In  writing  as  snffldent  for  waiv- 
ing such  deductions  or  cancellation.  The 
said  deductions  are  agreed  upon  as  tbe  liq- 
uidated damages  that  the  village  of  Grand 
Rapids.  Minnesota,  will  suffer  by  reastm  of 
stuA  default,  and  not  by  way  of  potaity.** 
We  are  asked  by  appellant  to  hold  that  be- 
cause rrapondent,  in  tbe  subsidiary  contract, 
agreed  to  turn  over  a  completed  electric 
light  plant  on  the  81st  of  Decembtf ,  1902,  it 
amounted  to  a  waiver  of  the  time  fixed  for 
completing  the  electric  lines  by  November 
30th,  and  the  stipulated  damages  for  one- 
tenth  of  1  per  cent  upon  the  entire  cost, 
$24,500.  for  each  day's  delay,  took  ^ect  De- 
cember 81st  On  the  other  hand,  it  is  sub- 
mitted   by    respondent    that   when  the 
sevwal  documents — advertisement,  Instmc- 
tions,  spedficattcmB,  pnvosol,  and  subsidiary 
agreement— are   considered   together,  such 
conclusion  Is  not  warranted.   It  is  evldoit 
that  the  stipulated  damage  provision  was 
put  in  tbe  printed  form  of  the  proposal,  in 
order  that  It  might  be  made  to  apply,  1^ 
slight  changes,  to  separate  and  ind^>endait 
contracts  for  the  building,  macblnery,  and 
electric  lines.  The  spedflcatloaB  having  pro- 
vided ttiat  the  building  should  be  completed 
October  81,  the  electric  lines  November  30, 
and  the  machinery  December  81,  1902,  the 
rate  of  two-tenths  of  1  per  cent  deduction 
for  each  day's  delay  In  constructing  tb» 
building,  and  one-t«ith  of  1  per  cent  dedac- 
tlon  for  each  day  of  delay  In  completing  the 
electric  lines  and  machinery,  each,  was  in- 
serted upon  the  theory  that  a  d^nlte  con- 
tract price  would  be  fixed  for  each  of  ssch 
divisions  of  work.  Had  the  bidder  stated 
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tbe  amocDt  of  titie  cort  of  tbe  machinery  and 
the  electric  lines  Hparatelj,  Uiere  would  be 
a  baals  iQion  wUdi  to  eetliiiate  tbe  rate  at 
^e-tentb  of  1  per  cent  for  ea<di  day^  delay 
In  completion,  In  tech  case.  Bat  respondent 
■chcne  to  submit  a  proposition  to  conatmct 
the  machinery  and  electric  lines  for  the  total 
■anm  of  924,e00,  and  made  no  change  In  tbe 
prorteloDR  concerning  stipulated  damages  to 
make  It  applicable.  Appelant  accepted  the 
bid,  entered  Into  a  contract,  and  did  not  re- 
<liilre  any  cbange  to  be  made  In  the  agree- 
ment as  to  damagea,  mie  problem  before 
tbe  court,  ttaer^ore.  Is  to  detMmlne  what 
waa  the  Intention  of  the  parties,  and  this  Is 
to  be  gathered  from  the  Tarfona  writings  and 
the  printed  blanks  which,  taken  together, 
form  the  contract 

If  the  total  amount  of  the  bid  bad  been  In- 
verted and  made  aivHcable  to  tbe  stipula- 
tion tot  damages,  we  will  concede  that  tbe 
artlpnlatlon  could  be  oiforced.  Tbe  actual 
damages  resulting  from  tbe  delay  were  not 
easy  of  determination,  and  it  waa  a  proper 
case  tor  the  implication  of  such  an  agree- 
ment And,  again,  the  amount  of  <me-tentb 
of  1  per  cent  of  the  oitire  bid,  ¥24,  for  each 
day  of  delay,  was  not  excessive,  and  tbwe- 
fore,  if  the  language  anployed  1^  tbe  parties 
watranta  the  concluidw  that  they  Intended 
the  stipulation  to  apply,  there  appears  to  be 
no  reason  why  It  should  not  be  enforced  as 
stipulated  damages,  within  the  prindplefl 
Illustrated  Beveral  dedslona  of  this  court 
Garter  t.  Strom,  41  Minn.  522,  48  M.  W.  894; 
Taykff  T.  Times  Newapapn  Ca,  88  Minn.  tSSS, 
SS  N.  W.  700,  85  Am.  St  Rep.  478 ;  Woma<^ 
▼.  Coleman,  88  Minn.  IT,  88  N.  W.  068.  It 
bas  frequently  been  held  that  where  the 
«motmt  stipulated  in  tbls  class  at  agreements 
la  to  be  paid  absolutely  opon  the  failure  to 
perfbrm  a  curtain  act  the  sum  stipulated  will 
be  conslmed  to  be  in  tbe  nature  of  a  penalty 
rather  than  stipulated  damages;  for  In- 
«tance,  WiUson  t.  Mayor,  88  Bid.  208,  84  AtL 
77^  55  Am.  St  Rep.  880 ;  5  Am.  A  Eng.  Bncy. 
law  (8d  Ed.)  27.  If  the  provision  for  stipu- 
lated damages  is  bidefinlte  or  doubtful,  it 
flhould  not  be  oiforced.  Courts  are  not  in- 
clined to  enforce  penalties  and  forfeitures, 
nnleas  such  Intration  clearly  appears  from 
the  contract  In  falling  to  speclflcally  pro- 
vide tiiat  tbe  (me-tenth  of  1  per  cent  for  each 
day  of  delay  should  take  effect  from  tbe  date 
of  completing  the  entire  plant  December  81st, 
it  may  be  Infnred  that  It  was  the  Intention 
<it  tbe  parties  to  eliminate  from  tbe  contract 
entirely  all  application  of  the  provlaion  for 
«t^ulated  damages.  We  are  iucUned  to  the 
view  that  tbe  minds-  of  the  parties  did  not 
meet;  the  Intention  not  being  expressed  to 
apply  tbe  payment  of  one-toitb  of  1  per  coit 
at  tbe  entire  amount,  of  the  contract  price 
for  each  6aj  of  delay  aft«r  Decemt>er  Slat 

The  agreement  u  to  stipulated  damages  is 
fwdered  uncertain  and  Indefinite  for  another 
reason.  "It  la  further  agreed  that  If  I  shall 
fiill  to  deliver  all  materlala  or  to  perform  any 


or  all  of  tile  services  contracted  finr.  In  accord- 
ance with  the  conditions  and  reQulrements 
of  the  cmfrac^  the  village  conndl  shall  make 
dednctlona  as  followa  from  the  contract  price 
for  aU  materials  not  delivered  or  eervleee  not 
rendered  by  the  laat  day  of  the  time  /toed 
for  the  completion  of  the  wrk."  It  tbe 
words  italicized  bad  bem  omitted,  it  would  be 
clear  that  the  stipulated  amount  was  to  be 
deducted  fnnn  tbe  contract  price  for  each 
day  of  delay ;  but  sndi  deduction  la  tor  all 
materials  not  delivered  or  aervicea  not  ren- 
dered by  the  last  day,  etc.  If  this  means  that 
the  deduction  of  one-tenth  of  1  per  c^t  Is 
to  be  based  upon  the  value  of  tbe  matnlala 
and  wwk  not  delivered  and  rendered  by  the 
last  day  of  the  time  fixed  tor  ccNoipletlon, 
thm  the  amount  la  uncertain  and  indefinite, 
and  there  la  no  pn^ier  basia  upon  which  the 
percentage  may  be  computed.  If  by  that 
language  it  waa  tbe  intention  to  provide  that 
the  deduction  of  <me-tMitb  of  1  per  cent  was 
to  be  made  In  lieu  of  all  matwiala  not  de- 
livered or  swvlces  not  rendered,  then  a  Ques- 
tion wonld  arise  whether  w  not  under  the 
other  terms  of  tbe  cmtract  the  contractor 
could  be  compelled  to  complete  his  contract 
if  he  chose  to  pay  the  penalty  rathw  than 
fumlab  the  materials  and  labor  so  delayed. 
Tbe  clause  is  so  uncerteln  as  to  make  It 
doubtful  in  what  way  the  percentage  la  to  be 
computed.  For  all  these  reasims  the  court 
was  jostlfled  in  holding  that  the  provision 
referred  to  did  not  constitute  an  agreanent 
to  pay  stipulated  damages. 
Order  affirmed. 


NAA8  et  aL  V.  CHIOAOO,  B.  I.  &  P.  RT.  CO. 

(Supreme  Court  of  Minnesota.  Oct  27.  190S.) 

1.  BviDBNCE— DocmfEnTABT— Memobanduu. 

As  against  the  objection  that  It  waa  incom- 
petent inunateriaJ,  and  no  foundatioo  laid.  It 
waa  not  error  to  receive  In  evidence  a  written 
memorandum  or  report  concerning  which  tbe 
party  who  executed  it  bad  testified  that  it  was 
correct  made  Id  the  usual  course  of  business, 
and  turned  Into  the  office  of  hie  employer  In  the 
customary  manner,  although  the  witness  did  not 
state  distinctly  that  he  had  no  independent 
recollection  of  the  facts  c<Mitained  in  the  re- 
port. > 

[Ed.  Nota. — For  cases  ln>  point  see  vol.  20, 
Cent  Dig.  Evidence,  S  1647.] 

2.  CaEBIEBB— INJUBT   TO  FBEXOB^IlfffrBITO- 

noNs. 

The  court  committed  no  prejudicial  error  in 
instructing  tbe  Jury  upon  the  question  whether 
the  consignee  bad  received  proper  notice  of  the 
delivery  of  the  car  by  the  common  carrier. 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Mlnne- 
apolia ;  Charles  L.  Smith,  Judge. 

Action  by  Louis  K.  Naaa  and  others 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  Verdict  for  d^endant, 
and  from  an  order  grantbig  a  new  trial  It 
appeals.  Reversed. 

John  Llnd  and  A.  TTeland,  for  iQfpellant 
George  O.  Stiles,  fiw  respondoita. 
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LEWIS,  J.  Reapondeat  Conrad  Schopp 
Fruit  Company,  of  St  £x>nlB,  shipped  a  car- 
load of  strawberries  from  that  point  to  Naaa 
Bros.,  commission  merchants,  at  Minneapolis, 
in  a  refrigerator  car  fm^lahed  by  the  Chica- 
go, Burlington  &  Qnincy  B^ilway  Company. 
Appellant  was  a  connecting  carrier,  and 
transported  the  car  from  Burlington,  Iowa, 
to  Minneapolis,  its  destination.  Tbe  berries 
having  deteriorated,  this  action  was  brought 
by  tbe  shipper  and  consignees  to  recover 
damages.  A  verdict  having  been  returned 
for  appellant,  the  court  granted  a  motion 
for  a  new  trial,  and,  if  there  was  suffi- 
cient evidence  to  sustain  the  verdict,  ap- 
pellant must  prevail  upon  this  aK>eal,  unless 
the  court  committed  errors  In  law  during  the 
trial.  Having  come  to  the  conclusion  that 
the  case  must  be  reversed  upon  the  grounds 
hereafter  set  fortb,  it  will  not  be  necessary 
to  consider  two  questions  presented  and  ar- 
gued by  appellant  In  support  of  its  motion 
for  judgment  non  obstante,  viz. :  Whether 
the  contract  contained  In  the  bill  of  lading 
was  binding  upon  both  parties;  and.  If  so, 
was  the  stipulation  as  to  the  method  of  es- 
timating damages  waived  by  appellant? 
And,  further,  was  tbe  complaint  sufficient 
to  charge  appellant  with  negligence  In  fall- 
ing to  properly  ice  the  car?  For  tbe  pur- 
poses of  this  case  only  we  will  assume  that 
the  complaint  was  snfflclent 

As  a  part  of  appellant's  case  upon  the 
question  of  Its  negligence  in  not  properly 
Idng  the  car,  It  offered  In  evidence  what  Is 
called  a  "station  refrigerator  car  report" 
A  witness  was  called,  who  testified  that  he 
was  appellant's  yard  clerk  at  Minneapolis, 
and  that  his  duties  were  to  take  a  record  at 
7  o'clock  in  the  morning  of  all  cars  on  the 
team  track;  that  be  made  an  examination 
of  the  whole  yard  at  7  o'clo(^  a;  m.,  June 
6th,  of  the  cars  upon  the  several  tracks,  and 
made  a  record  thereof  under  the  headings  of 
the  several  trails;  that  the  car  in  question 
was  on  tra<&  No.  4,  and  that  be  ent»ed  In 
tbe  proper  book  tor  that  purpose  a  record 
of  bis  examination,  and  that  the  same  was 
correctly  made.  The  witness  further  stated 
that  It  was  his  duty  to  report  the  quantity 
of  Ice  in  tbe  car  at  tbe  time,  and  the  con- 
dition of  the  fmlt  and  turn  such  r^rt  in 
to  the  freight  office.  The  witness,  having 
been  shown  tbe  refrigerator  car  repc^  for 
the  car  In  questiou  (Bxhlblt  9>,  stated  that 
he  made  It  June  6,  1903;  that  it  was  in  his 
handwriting  and  a  correct  report  made  In 
the  usual  performance  of  bis  duties  and 
turned  In  to  the  fr^ht  t^ce  in  tbe  usual 
way.  Objection  was  made  to  the  report  up- 
on the  ground  that  it  was  immaterial,  in- 
competent  and  no  fonndatlcm  laid  for  Its 


introduction.  Tbe  report  was  prop^ly  re- 
ceived in  evidence,  provided  It  appeared  that 
the  witness  had  no  Independmt  recollection 
of  the  facts  it  contained.  Fnmi  the  general 
questions  put  and  answered  relative  to  tbe 
cars  and  their  location,  and  his  recoUectloD 
of  tbe  facts,  It  sufficiently  appears  that  he 
had  no  recollection  of  the  facts  written 
down  by  him,  and.  If  res[K>ndents'  counsel 
had  any  doubt  on  tbe  subject  he  should 
have  called  attention  to  the  spedflc  point 
Under  such  circumstances  it  was  not  error 
to  receive  the  report  We  do  not  decide 
whethtf  It  was  admissible  as  an  original 
record. 

The  court  having  instructed  tlie  Jury  to 
the  effect  that  U  tbe  car  was  dellvwed  at 
Minneapolis  the  night  of  June  6th,  and  ap- 
pellant on  that  date  notifled  tbe  consignees 
of  the  fact  mcb  notice  was  snffident  to 
relieve  appellant  frmn  liability  aa  a  com- 
mon carrlw,  re^mndents'  counsel  called 
the  court's  attention  to  the  Instruction, 
pointing  out  what  he  deemed  to  be  oror, 
whereupon  the  court  further  charged  the 
Jury  to  the  effect  that  from  the  time  tbe 
car  was  placed  on  an  unloading  track 
available  to  be  delivered,  or  available  tor 
the  consignees  to  unload  it  and  having  due 
notice,  was  a  sufficient  placing  of  tbe  car  to 
relieve  appellant  from  liablUtr;  ttiat  ap- 
pellant was  required  to  place  tbe  car  at  acxne 
suitable  place  where  the  conalgneee  could 
unload  It  and  that  they  have  notloe  of  sucb 
fact  Tbe  court  remarked  that  tbe  Jury 
could  consider  whether  the  consignees  had 
otha  notice  than  from  appellant  and,  If  so, 
if  they  knew  the  car  was  there,  then  it  was 
not  necessary  for  the  railroad  company  to 
notify  them.  Although  the  specific  ground 
of  n^llgence  charged  In  the  complaint  was 
for  delay  In  transportation,  tbe  ground  re- 
lied upon  at  the  trial  was  for  fallore  to 
keep  the  car  properly  iced.  The  car  was 
placed  upon  the  team  track,  available  to 
consignees  not  later  than  7  or  7:80  o'ckM± 
Saturday  morning.  Consignees  had  been  In- 
formed by  appellant  the  previous  evailng 
tliat  the  car  would  arrive  about  10:80  that 
night  Although  <me  of  respondents  tes- 
tified that  he  looked  for  tbe  car  as  early  as 
&  o'clock  Saturday  morning,  and  did  not  find 
It  until  about  7  o'clock,  such  failure  to  find 
it  does  not  appear  to  have  depended  on  want 
of  notice  of  its  arrival.  In  tbe  absence  of 
evidence  to  sliow  that  respondakts  w«e  mis- 
led by  some  failure  of  anwllant  to  give  no- 
tice, the  instructioa  was  not  preJndidaL 

Th«'e  was  sufficient  evidence  to  support 
the  verdict  and.  no  eerota  bavlng  ocenrred 
at  tbe  trial,  the  ordw  ai^>ealed  from  Is  re- 
versed, and  Judgment  ordwed  for  defendant. 
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STATE  T.  SHATTUCK  ©t  a]. 

(Supreme  Court  of  Minnesota.   Oct.  20,  1905.) 

Gaub— Pbohibition  of  Sau—Apflicatioh— 
Statutk— CoNBrrnmoNALiTT. 

Section  45,  c.  336,  p.  606,  Laws  1903,  wbicb 
provides  that  no  person  shall  •  •  •  sell  to 
any  one  •  •  *  at  any  time  any  *  *  ,  * 
raffed  grouse,"  construed,  and  held,  that  toe 
statute  applies  to  all  raffed  cronse,  whether 
captured  within  or  without  this  state,  and,  far- 
ther, that,  80  construed.  It  i«  not  in  c(»ifllct  with 
the  GoDBtitation  of  this  state  or  of  the  United 
States. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  fi  828;  vol.  2*. 
Cent  Dig.  Game,  S8  3,  6-S.] 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Minne- 
apolis; Charles  L.  Smith,  Judge. 

Ira  H.  Shattuck  and  another  were  con- 
victed of  seiUng  a  ruffed  grouse,  and  appeal. 
AflOrmed. 

KooD,  Whelan  &  Bennett,  for  appellants. 
B.  T.  Toong,  Atty.  Gen.,  Al.  J.  Smith,  Co. 
Att7..  and  Dongloa  A  Grlgga,  for  the  State. 

START,  O.  J.  Tbe  defendants  on  April  4, 
1906,  were  convicted  In  tbe  municipal  court 
of  ttie  eit;  of  Minneapolis  of  the  alleged 
offense  ot  selling  on  December  4,  190i,  a 
cwtaln  game  bird,  known  as  "raffed  grouse." 
Tb^  appealed  from  tbe  judgment,  and  here 
ui^  two  reasons  wby  it  should  be  revised. 
Tbe  hen  material  prorlsionB  of  the  statute 
npon  wbicb  the  conviction  is  based  are  as 
follows:  "No  person  shall  •  •  *  sell  to 
anj  toe,  have  in  posscssiMi  with  intent  to 
sell  or  have  in  possession  or  under  control, 
at  any  time  any  •   •   •  raffed  grouse, 

*  •   •  ezc^   that   any   ruffed  grouse 

*  *  *  or  pheasant  may  be  killed  and  had 
In  possession  between  tbe  16tb  day  of  Octobw 
and  tbe  16th  day  of  Deconber  following, 

*  *  *  and  when  any  of  the  birds  men- 
ti<med  In  this  section  have  been  lawfully 
canght,  taken,  killed  or  had  In  possession 
during  tbe  time  herein  allowed  they  may  be 
had  in  possession  for  the  five  days  after  tbe 
time  herein  allowed."  Laws  1903,  p.  606,  c. 
336,  §  46.  It  appears  from  tbe  record  that 
on  December  5, 1901,  Mr,  Samnel  F.  FuUerton, 
with  some  other  gentlemen,  went  to  the 
Nicollet  Hotd  Caf6  in  Minneapolis,  of  which 
tbe  defmdants  were  tbe  proprietors,  and  up- 
on th^  request  they  were  served  by  the 
servants  of  the  defendants  with  a  ruffed 
grouse,  nils  particular  bird  was  killed  in 
the  state  of  Wisconsin,  brought  into  the  state 
of  Minnesota,  tha%aftw  came  to  the  posses- 
sion of  tbe  defendants,  and  was  kept  in  the 
storeroom  of  tiielr  caf6  until  sold  as  stated. 

1.  The  first  reason  urged  why  the  Judg- 
ment should  be  reversed  is  that  the  statute 
in  question  does  not  apply  to  wild  game 
brought  into  this  state  from  another  state. 
Tbe  manifest  purpose  of  the  statute  Is  to 
protect  the  game  of  this  state,  and  not  that 
of  any  other  state;  but  tbe  Leglslatore,  in 


the  exercise  of  Its  police  powers,  might  well 
conclude  that  a  reasonable  and  effective 
method  of  protecting  the  ruffed  grouse  of 
this  state  would  be  to  prohibit  within  the 
state  the  sale  of  such  game,  without  refer- 
ence to  tbe  state  wherein  it  was  captured. 
Or,  In  other  words,  tbe  intention  of  this 
statute  was  to  absolutely  prohibit  trafficking 
in  such  game  within  the  state,  leaving  those 
who  desire  it  for  tbelr  pleasure  or  personal 
use  free  to  go  and  capture  it,  at  such  times 
and  subject  to  such  reasonable  limitations 
as  the  L^slature  might  prescribe.  It  Is 
not  to  be  doubted  that.  If  commercialism  be 
eliminated  by  prohibiting  the  sale  of  game 
within  tbe  state,  all  motive  would  be  removed 
for  hunters  for  revenue  only  to  ^igage  In  the 
business  of  killing  game  In  such  quantities 
as  to  extinguish  the  species  In  tbe  course  of 
a  few  years.  Such  a  prohibition,  therefore, 
is  a  potent  protection  to  the  game  of  our 
state.  If,  however,  such  protection  be  limited 
to  game  captured  in  this-  state,  Its  purpose 
would  be  In  a  large  measnre  defeated;  for. 
when  commingled,  game  of  the  same  kind 
captured  in  this  and  other  states  cannot  be 
readily,  if  at  all,  distinguished.  Hence,  to 
make  the  closing  of  the  market  for  game  an 
efflcimt  method  of  protecting  game  of  our 
own  state,  the  prohibition  must  extend  to  all 
game;  for,  If  the  market  be  closed  to  the 
game  of  this  state  and  left  open  to  the  game 
of  other  states.  It  would  not  be  difficult  to- 
defeat  the  purpose  of  tbe  statute  by  evasion* 
fraud,  and  lybig.  This  statute,  then,  unless 
the  language  in  whicb  it  is  expressed  forbids, 
must  be  construed  so  as  to  give  ^Eect  to  the- 
purpose  for  which  It  was  enacted  and  not  so 
as  to  d^eat  it  The  language  this:  "No 
person  shall  sell  to  any  one  at  any  time  any 
ruffed  grouse."  This  clear  and  precise  iwo- 
blbltion  extends  to  all  ruffed  groiue,  and  we 
cannot  construe  tbe  statute  so  as  to  exclude 
from  its  operation  game  killed  in  other  states 
and  brought  into  this  state  and  here  sold, 
without  disregarding,  not  only  tbe  manifest 
purpose  of  the  statute,  but  also  Its  un- 
equivocal language.  The  statute  means  Just 
what  It  says. 

Oounsel  for  the  defendante  cite  and  rely 
upon  the  following  cases:  People  v.  (VNell, 
71  Mich.  326.  39  N.  W.  1;  Commonwealth  t. 
Wilkinson,  139  Pa.  298,  21  AtL  14;  Com- 
monwealth T.  Hall,  128  Mass.  410,  86  Am.  8t 
Bep,  387.  The  stotnte  of  Michigan  construed 
In  tbe  first  case  dted  prohibited  the  sale  of 
"any  of  the  kinds  or  species  of  birds  pro- 
tected by  this  act"  It  was  tbe  game  of  the 
state  of  Michigan  which  was  protected  by 
tbe  act;  hence  it  was  necessarily  held  that 
the  prohibition  extended  only  to  such  game. 
The  Pennsylvania  statute  provided  that  no 
person  sbal]  "kill  or  expose  for  sale  or  have 
In  his  or  her  possession  after  tbe  same  has 
been  killed  any  quail,"  etc.,  and  it  was  held 
In  the  second  case  cited  that  the  prohibition 
against  killing  game  was  necessarily  limited 
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to  game  of  the  state,  because  the  statute 
could  not,  and  was  not  Intended  to  have, 
any  extraterrltoria!  effect,  and,  further,  that 
the  clau8e,"after  the  same  has  been  killed^" 
referred  to  the  same  game  that  it  was  unlawful 
to  kill;  that  Is,  the  game  of  the  state.  The 
statute  of  Massachusetts  prorlded  that  "who- 
ever in  this  commonwealth  t&kea  or  kills 
any  •  *  •  ruffed  grouse,  •  •  •  or 
sells,  buys,  has  In  possession  or  offers  for 
sale  any  of  said  birds,  shall  upon  conrlctlon 
be  ponlsbed  by  a  fine  of  twenty  dollars  for 
■each  and  every  such  bird."  It  was.  In  the 
last  case  cited,  beld  that  the  statute  had 
reference  only  to  birds  killed  in  "this  com- 
monwealth"; that  is,  in  Massachusetts,  It 
la  clear  that  by  reason  of  the  difference  in 
the  Btatutea  construed  none  of  the  cases  cited 
is  ha«  In  point  We  hold  that  the  statute 
prohibits  the  sale  of  ruffed  grouse  within 
this  state,  whether  It  was  killed  In  this  state 
or  killed  and  brought  from  anothw  state. 

The  statute  as  <thns  construed  does  not 
violate  any  vt  tbe  provlaionB  of  our  state 
■GonstitntlfHi,  aa  the  ditfoadanta  claim,  nielr 
icontentlm  Is  that  the  statute,  if  so  conatroed, 
Tlolatee  section  7,  art  1,  of  our  Onutltatlon, 
In  that  It  dqiriTea  them  of  tb^  property 
without  doe  process  of  law.  The  argumait 
in  support  of  this  claim,  briefly  stated,  is 
that  the  game  in  qnestlra  was  lawfully  cap- 
tured in  the  state  of  Wisconsin,  and  tbenby 
became  ttw  absolute  property  of  Its  captor 
and  of  those  to  wh(nn  be  might  sell  it;  hence 
it  was  their  private  ^perty,  lawfully  ob- 
tained and  beld  by  a  title  which  waa  Inde- 
pendent of  this  state,  at  tiie  time  they  sold 
It  Thwefore  any  law  which  forUds  such  a 
aale  of  their  private  ivoperty  within  tbla 
state  deprives  ttion  of  tbeir  property  wlthont 
due  process  of  law.  The  argument  seeaiu 
plausible,  but  It  Is  unsound  in  principle;  tat 
when  private  ^smperty  is  bron^t  fr<Mn  one 
state  into  another  state,  and  becomes  a  part 
■of  tbe  mass  of  property  thereof,  the  police 
power  of  that  atete  attachee  to  It,  precisely 
as  It  does  to  like  property  originally  therein. 
The  title  to  all  wild  game  is  In  the  state,  in 
trust  for  the  clticais  thereof,  and  is  not 
anbjeet  to  private  ownoship,  except  upon 
such  conditims  and  limitations  as  tbe  state 
may  impose,  In  the  nercise  of  its  police 
powers,  for  the  protection  of  such  game. 
While  such  power  cannot  be  extended  to 
game  in  another  state,  yet  if  It  Is  voluntarily 
brought  Into  this  state,  and  it  is  reasonably 
necessary  to  then  subject  it  to  the  same  police 
r^ulations  as  apply  to  game  captured  within 
this  state.  In  order  to  prev^t  the  extinction 
of  game  in  this  stat^  tbe  Legislature  has 
the  undoubted  right  to  do  so.  Subjecting 
such  game  to  the  same  limltatioas  and  re- 
strictions as  are  applied  to  like  game  cap- 
tured wltliln  the  state  does  not'deprlve  the 
owner  thereof  of  his  pr<^>erty  without  due 
process  of  law;  for  he  voluntarily  brings 


hta  property  Into  this  state,  with  knowledge 
of  such  restrictions,  which  are  necessary  | 
for  tbe  protection  of  the  property  of  the  ■ 
state.  The  effect  of  many  valid  police  r^- 
nlatlons  Is  to  restrict  and  Impair  rights  of 
property,  but  in  such  cases  private  Interests 
must  yield  to  public  intuits.  Tbe  con- 
clusion we  have  reached  is  supported  by  the 
great  weight  of  Judicial  authority.  State  v. 
Rodman,  68  Minn.  S93,  60  N.  W.  1096;  State 
V.  Nortbon  Padflc  Hz.  Co.  68  Minn.  403, 
SO  N.  W.  1100;  State  v.  Chapel,  63  Minn. 
686.  66  N.  W.  MO;  State  v.  Poole  (Minn.) 
100  N.  W.  647;  Geer  v.  Connecticut  161  U.  S. 
619,  16  Sup.  CL  600,  40  L.  Ed.  793 ;  Magner 
V.  People,  97  III.  820;  Ex  parte  Maler.  103 
Oal.  476»  87  Pac  402,  42  Am.  St  Rep.  129; 
People  V.  Bootman,  180  N.  Y.  1.  72  X.  E.  605. 

2.  This  brings  us  to  tbe  second  reason 
urged  by  the  defoidants  for  a  reversal  of 
tbe  judgment  which  is  that  the  statute  in 
question  violates  section  1,  art  14,  of  the 
amendmentfl  to  the  Constitution  of  the 
United  States,  In  that  It  deprives  the  owner 
of  his  proper^  without  due  process  of  law; 
also  section  8,  art  1,  thereof,  In  ttiat  it  is 
an  Interference  with  interstate  commerce 
The  fourteenth  amendment  does  not  impair 
the  police  powers  of  the  state.  Barbie  v. 
Connolly,  118  U.  S.  81,  6  Sup.  Gt  357.  28  L. 
Bd.  923;  Wisconsin  By.  Co.  v.  Jacobson,  179 
V.  S.  287.  21  Sup.  Ct  116,  45  L.  Ed.  194.  It 
follows,  tbea,  that  If,  as  we  hold,  the  statute 
under  consideration  does  not  deprive  the 
owner  of  the  gam^  the  sale  of  whkii  Is 
prohibited,  of  his  properly  without  due 
process  <a  law,  tbe  statute  is  not  In  confflct 
with  the  fourteenth  amendment.  It  la  equal- 
ly clear  that  the  statute,  as  we  have  con- 
strued It;  is  not  an  Interfemce  wltli  In^ 
state  conunerce;  fOr  tbe  game  in  qoesticn 
was  at  the  time  of  tbe  sale  a  part  of  flie  mass 
of  property  of  tills  state  and  subject  to  tiie 
police  powers  of  tbe  state.  If  tbsn  was 
ever  any  doubt  about  this  propositlmi.  It  Is 
set  at  rest  by  the  act  of  Oongreas  (Act  Usy 
26,  1900,  c  668,  81  Stat  187  07.  8.  Oomp.  St 
1901,  p.  200]),  known  as  the  '*Lacey  Act" 
which  provides  that  ''the  dead  bodies  or  parts 
thereof  of  wild  game  animals  or  game  or 
song  birds  when  transported  into  any  state 
shall  be  subject  to  the  laws  of  tbe  state, 
enacted  in  the  aerdse  of  its  police  powers, 
to  tbe  same  extent  as  If  sndi  game  had  been 
produced  In  such  state,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  importation  In 
original  packages."  This  eliminates  all  qnes* 
tiouB  of  Interstate  commerce.  People  v.  Boot- 
man.  180  N.  T.  1,  72  N.  E.  605. 

Our  conclusion  is  that  the  statute  in  ques- 
tion prohibits  the  selling  of  any  ruffed  grouse, 
whether  It  Is  captured  wltbln  or  without  this 
state,  and  that  so  construed.  It  Is  not  in 
conflict  with  either  the  state  or  tedwal  Otat 
stitution. 

Judgment  affirmed. 
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GALLOWAY  T.  AGAR  PAOKINO  GO. 
(Snpreme  Oomt  of  Iowa.  Oct  1S»  lOOS.) 

1.  mabisb  aud  Skbtast  —  Ihjubt  to  S»> 
FLOTt-UnaAn  Pud— NiouaENO»-Qvia- 

TlOff  FOB  JUBT. 

Elrldence  in  an  action  against  an  employer 
for  tha  death  of  an  employi,  who  was  caught 
bj  an  unguarded  shaft,  examloed,  and  held,  that 
the  question  of  the  employer'i  negligence  in 
falling  to  provide  the  employfi  a  sue  place  In 
whi^  to  work  was  for  the  Jnry.  even  in  the 
absence  of  the  proriafona  of  Code  Bam.  1902,  | 
4999b,  to  the  efEeet  that  an  owner  of  a  mann- 
factnring  eetabllahment  ihall  properly  guard  all 
machinery. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Serrant.  f  1010.] 

2.  NlQUOEItCS— PEBSONALlHJirBy^-GOIVTBIB- 
UTOBT  NKGLIOBHOB, 

One  complaioing  of  an  iDjory  r«ceived 
through  the  negligence  of  another  must  abow 
that  he  was  in  the  exercise  of  due  care. 

[Ed.  Note. — For  caaea  fn  point,  sea  roL  87, 
Cent.  Dig.  Negligence,  |  229.] 

8.  Same— Qitbstion  vob  Jubt. 

The  Qnestion  whether  one  was  in  the  ex- 
ercise of  dne  care  at  the  time  of  his  Injury, 
alleged  to  have  been  neglig^tlj  inflicted  by 
another,  ia  for  the  Jury,  when  on  the  facta 
reasonable  minds  may  make  dlHerent  concln- 
adonsi 

[Bd.  Note.— For  cases  In  point,  see  vol.  37, 
Cent  Dig.  Negligence,  »  279,  286,  291.  290, 
299.] 

4.  MaSTXB  and  SSBVAIfT— INJUBT  TO  BBBVAHT 

— CORTBIBUTORT  NeGUOBNOB. 

Evidence  In  an  action  against  an  employer 
tot  tlM  death  of  an  employ^  by  being  caught 
a  rerolTlng  shaft,  examiiied,  and  AeM,  that 
qaestim  <^  decedents  oontxQratory  nwli- 
cence  was  for  the  Jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  SI  1069-1182.} 
6.  Same— ABSUHPnoiT  OT  Rm— KnowuDGS 
or  BhtlotA. 
A  servant  does  sot  aasame  the  risk  hiddent 
to  an  unsafe  place  In  which  to  work,  where 
knowledge  on  us  mrt  ot  tbc  danger  is  wanting ; 
he  having  the  rl^t  to  aasnme  that  the  place 
is  safe. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  H  179,  647, 
051,  8811 

6.  Same— Bubdbh  or  Pboviho  Knowudob 

OF  Danobbs. 
An  employer,  when  sued  for  injuries  to  an 
employfi^  mnst.  lo  ordor  to  charge  the  employd 
wiUi  the  assumption  the  ridu  incident  to 
the  work,  show  either  that  the  employ^  knew 
of  the  danger  Incident  to  the  work  op  that 
the  conditiona  ware  such  that  ignoranoa  was  in- 
excusable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  S  907.] 

T.  Sake— Question  fob  Jubt. 

Evidence  In  an  action  against  an  employer 
for  the  death  of  an  employ^  who  was  caught 
In  an  unguarded  revolving  shaft  examined,  and 
keUt  that  the  gaeetlon  whether  decedent  as- 
sumed the  liMk  incidrat  to  wwUng  in  an  unsafe 
place  was  for  the  Jury. 

[Ed.  Not&— For  cases  In  point  see  vol.  84, 
Gent  Dig.  Master  and  Servant  SI  1068-1088.] 

Appeal  from  District  Conr^  Folk  County; 
James  A.  Howe,  Judge. 

Action  at  law  by  plalntifT,  as  administrator 
chC  the  estate  of  Qeorge  Calloway,  deceased, 
to  recover  damages  for  the  death  of  said 
104  N.W.— 46 


George  Calloway,  caused,  sa  alleged,  the 
negligence  of  defendant  At  the  close  of 
the  evidence  for  plaintlfC  there  was  a  direct- 
ed verdict  for  defendant,  and  plaintilf  ap- 
peals Reversed. 

Spurrier,  Forbes  ft  Mills,  for  appellant 
Garr.  Hewitt  PaAer  &  Wright  for  appellee. 

BISHOP,  J.  The  motion  to  direct  a  ver- 
dict was  based  upon  substantially  these 
grounds:  (1)  There  was  no  evidence  of 
negligence  on  the  part  of  defendant  (2) 
The  evidence  made  It  appear  that  plaintiff's 
decedent  was  guilty  of  contributory  negli- 
gence. (8)  The  evidence  made  it  appear 
that  there  had  been  an  assnmptlcm  of  the 
risk.  As  we  think  the  motion  should  have 
been  overruled,  a  brief  review  of  the  evidence 
as  found  in  the  record,  and  Iiavlng  appllca- 
tlon  to  the  several  propoaltloos  iffeaented. 
se«ns  necessary. 

1.  The  defendant  operates  a  packing  bouse 
In  the  city  of  Des  Moines,  and  the  plaintiff's 
decedent,  a  boy  14  years  of  age,  was  In  its 
employ.  The  negligence  allied  on  the  part 
of  defendant  la  in  not  providing  a  safe  place 
to  work.  A  careful  reading  of  the  evidence 
satisfies  us  that  the  jury  would  have  been 
warranted  in  finding  the  cradltitnu  and  cir- 
cumstances under  which  the  boy  met  his 
death  to  be  SB  follows:  The  hog-killing 
house  of  dffiCendant  Is  so  arranged  that  the 
hogs  are  driven  up  a  chute  or  inclined  way 
to  ttie  second  story,  where  they  enter  what  is 
des^nated  bs  a  "receiving  pen."  From  there, 
as  needed,  they  are  driven  through  a  narrow 
chute  Into  a  cateh  pen,  and  ttom  thence  Into 
the  shadcUng  pen.  The  driving  is  acoom- 
pUshed  by  the  use  of  a  whip  furnished  by 
defendant,  and  which  consists  of  a  stem  or 
liandle  about  IS  Inches  long,  to  whldi  there 
is  attached  at  one  aid  a  strong  lash  two  or 
three  feet  long,  while  at  the  other  end  ttiere 
is  a  thong  loop  designed  to  pass  around  the 
wrist  of  the  user  and  thus  avoid  toss  of  the 
whip.  The  drivers  walk  along  a  passage- 
way at  the  side  of  the  chnte,  and  whip  the 
bogs  into  the  receiving  pen.  On  tc^  of  the 
feoceworic  finrming  the  pens,  and  leading  up 
to  the  gate  into  the  shadEling  pen,  was  a 
board,  laid  flatwise,  upon  which  the  drivers 
walked  when  driving  the  hogs  from  the  re- 
ceiving into  the  shackling  pen.  Now,  pass- 
ing ovaswlse  over  the  chnte  leading  from 
the  receiving  pen  to  the  catch  pen,  and  abont 
four  or  flve  feet  above  the  floor,  was  a  re- 
volving shaft  constituting  part  of  the  ma- 
chinery of  the  plant  and  this  was  not  boxed, 
nor  was  protection  afforded  against  the  same 
in  any  other  way.  Owing  to  the  fact  that 
the  room  was  illy  lighted,  such  shaft  was 
but  dimly  discernible.  On  the  morning  of 
the  accident  the  boy,  Calloway,  was  taken 
from  other  work  In  which  he  tiad  previously 
been  engaged,  and  for  the  flrat  time  directed 
to  assist  in  driving  the  hogs  up  the  chute 
into  the  receiving  pen.  and  thence  into  the 
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sbat^lfng  pen.  Verj  shortly  after  going  to 
work,  and  while  standing  on  the  footboard 
near  the  catch  pen,  his  whiplash  caught  on 
the  rapidly  rerolTlng  shaft,  and.  the  loop 
being  fastened  about  his  wrist,  he  was  whirl- 
ed to  an  Instant  death.  It  does  not  appear 
that  he  had  been  warned  of  the  danger  to  be 
apprehended  from  the  s:uift,  and  thwe  is  no 
direct  evidence  to  the  effect  that  he  knew  of 
the  existence  thereof.  Sorely  upon  these 
fact  conditlona  ttiere  may  fairly  be  predicated 
the  asBerti<m  of  an  unsafe  place  to  work. 
And  this  would  be  tme,  even  in  the  absence 
of  any  statutory  prorlslon  reqoirlng  the 
shaft  to  be  guarded.  Code  Supp.  1902,  | 
4990b.  The  rales  under  whU3x  ne^llgnice 
may  be  charged,  where  a  master  foils  to  fur- 
nish a  safe  place  to  work,  and  whteh  Im- 
poses a  duly  upon  him  to  warn  anl  instruct 
a^lnst  dangers  for  any  reestm  not  obvious, 
are  too  well  understood  to  require  a  cita- 
tion of  authorities. 

2.  It  is  the  rule  In  this  stato  that  one  com- 
plaining of  the  negligence  of  another  must 
make  it  appear  that  on  hte  own  part  he  was 
in  the  exercise  of  due  care ;  and  the  question 
of  due  care  is  always  for  the  Jury,  where 
hpon  the  facts  shown  reasonable  minds  mi^t 
reach  a  different  concloslon.  The  cases  an- 
nouncing these  rules  are  familiar  to  the  pro- 
fession. Now,  should  we  concede^  and  for 
present  purposes  we  mi^  do  so.  that  the 
boy,  Calloway,  was  of  sufficient  age  and  pos- 
sessed of  eufflclent  Intelligence  to  bring  him 
witliln  the  general  toleration  of  ttie  rule,  sttU 
our  reading  of  tlie  record  makes  tt  plain 
that,  respecting  the  question  at  care  on  his 
part,  the  case  was  peculiarly  one  for  the 
Jury.  What  transpired  Immediately  pre- 
cedii^  the  accident  no  one  saw. '  The  bay  was 
seen  standing  on  the  running  board  with 
his  whip  in  hand  a  moment  before,  and  next 
as  he  was  being  whirled  to  his  death.  While 
It  may  be  doubtful  if  at  the  precise  time 
any  hogs  were  passing  through  from  the  re- 
ceiving pen  to  ttie  shackling  pen,  yet  such 
had  been  going  on  almost  constantly,  and 
it  is  certain  that  hogs  were  in  both  pais. 
For  all  that  appears  the  bay  was  wbeve  he 
had  the  right  to  be,  and,  as  we  have  aeen, 
there  la  no  direct  evidence  that  he  had  been 
made  aware  of  the  presence  of  the  shaft,  or 
that  he  knew  of  the  danger  to  be  apprehend- 
ed therefrom.  Should  It  be  said,  therefore, 
by  way  of  conclusion,  that,  while  waiting 
a  call  to  drive  on  more  hogs,  he  stood  there 
Idly  cracking  his  whip,  no  conclusive  pre- 
sumption of  a  want  of  due  care  could  attach 
to  hlfl  acts  or  conduct 

S.  What  has  already  been  said  disposes 
of  the  propoeitlOD  included  In  the  motion 
that  no  liability  attached  to  the  defendant, 
for  that  the  risk  of  accident  such  as  occurred 
had  been  assumed.  There  is  no  such  thing 
as  an  assumption  of  risk  Incidental  to  an 
unsafe  place  for  worb,  where  knowledge  of 
the  danger  is  wanting.  Calloway  had  the 
right  to  assume  in  the  flrst  instance  that  the 


place  was  safe.  It  was  tttr  the  defendant 
to  show  Mther  knowledge  or  that  Om  cao.- 
lUtlons  wOTe  such  that  ignorance  was  in- 
excusable And  the  question  involved  was 
one  for  ttie  Jury,  mcholans  v.  Railway,  90 
Iowa,  SOk  D7  M.  W.  604;  Stomne  v.  Hanftwd. 
108  Iowa.  187.  78  N.  W.  811 ;  Cnshman  r. 
Foel  Oo,  116  Iowa,  618,  88  N.  W.  817; 
Anderson  t.  Hallway,  1(0  Iowa,  80  N. 
W.  661. 

We  liave  not  attemiitea  to  tollow  all  the 
lines  of  argument  as  made  by  counsel,  and 
the  ptdnts  of  tlie  evidence  have  beei  stated 
most  Cavorahle  to  plalntUE,  as  we  are  re- 
quired to  da  On  Qie  whole,  tt  la  oor  con- 
cluslon  that  the  case  should  have  been  sub- 
mitted to  the  jury ;  and  the  case  will  be  re- 
manded, that  such  may  obtain. 

Reversed. 


STATE  V.  HUMMER. 
(Soprema  Court  of  lomu  Bvpt.  27,  1906.) 

1.  SsDuonoN— insTBuonom. 

In  a  pro8ecQti<»i  for  sednctlon.  an  in- 
struction that,  "where  the  diaractw  of  the 
prosecutrix  for  chastity  Is  attacked,  it  Is  the 
right  of  the  state  to  show  her  mod  moral 
character  in  her  h<nne  eommnnltyj*'  must  be 
understood  as  extending  to  numlity  in  tba 
broad  sense,  and  is  erroneoos. 

2.  Sahb— BvioiRCX. 

In  a  proeecDtlon  for  seduction,  the  r^n- 
tation  of  prosecutrix  for  morality,  which  may 
be  shown  in  rebuttal  of  evidoioe  tcndins  to 
show  nnchastity,  is  a  r^nt&tion  tw  morality  in 
sexual  relations:  and  It  was  error  to  allow 
prosecntOT  to  Introduce  evidenoe  of  the  general 
reputation  of  the  prosecutrix  for  morality. 

3.  Sauk— InemuOTioNS. 

In  a  prosecution  for  seduction,  an  Instruc- 
tion that  "no  particular  amount  of  improper 
conduct  or  indecent  familiarity  with  men,  ex- 
clusive of  sexual  intercourse,  is  conclusive  <tf 
unchaste  character.  *  *  *  No  particular 
amount  or  degree  of  lasdvlons  and  indecent  con- 
duct and  conversation  can  be  set  down  as 
conclusive  evidence  of  unchastl^" — while  cor- 
rect as  to  indecent  conduct  utd  conversation, 
was  emmeoua  in  pladng  lasdvlons  conduct  on 
the  same  basis  as  indecency. 

Appeal  from  District  Coiu%  Sobnaoa  Coun- 
ty;  O.  A.  Byington,  Judge. 

Defendant  was  convicted  In  a  prosecution 
for  seduction,  and  appeals  from  the  sentence 
of  three  years'  imprisonment  in  the  peni- 
tentiary. Reversed. 

Baker  &  Ball  and  George  R  Holbert,  for 
appellant.  Chns.  W.  MuUan.  Atty.  Gen.,  and 
Lawrence  De  Graff.  Asat  Atty.  Qcn.,  tm  the 

State. 

McCLAIN,  J,  L  There  was  testimony  on 
behalf  of  defendant  trading  to  show  unchas- 
tlty  of  the  prosecutrix  prior  to  the  time  of  the 
alleged  seductlcm,  and  the  state  In  rebuttal 
was  allowed,  over  defendant's  objection,  to 
ask  several  witnesses  as  to  the  general  rep- 
utation of  the  prosecutrix  for  morality  prior 
to  such  alleged  ^eduction.  It  is  now  contend- 
ed for  the  appellant  that  the  court  erred  In 
ovCTTuUng  the  objection  to  this  testimony,  and 
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In  InstnictlDg  the  jury  that,  ''where  the  ehaiv 
acter  of  the  i>rosecntrli  for  chastity  is  attack- 
ed. It  la  the  right  of  the  state  to  show  her 
good  moral  character  in  her  home  commu- 
nity." We  think  It  is  clear  from  the  record  that 
the  moral  character  referred  to  in  the  testi- 
mony and  in  the  Instruction  was  not  limited 
in  the  mind  of  the  court,  or  in  the  minds  of  the 
Jnry,  to  sernal  moralltr,  but  extended  to 
morality  la  the  broad  senae ;  and  the  qnestlon 
Is  whether  the  general  good  reputation  of  the 
prosecntrlz  as  to  being  a  moral  person  can  be 
shown  and  considered  in  rebuttal  of  evidence 
tending  to  abow  specific  acts  of  nnchastity. 
It  Is  well  settled  In  this  state  that  the  general 
repntaticHi  of  the  prosecutrix  for  chastity  may 
be  shown  and  considered  by  way  of  rebuttal 
to  testimony  tending  to  show  nnchastlty. 
Thns  in  State  t.  Shean,  82  Iowa,  88,  it  was 
held  competent  for  the  proeecatiou  in  such  a 
case  to  show  that  the  prosecutrix  was  of  good 
character  for  chastt^.  correct  and  modest  In 
her  deportment,  and  that,  until  the  occurrence 
with  defendant,  she  was  considered  a  rirtuoAs 
girl;  and  the  court  aaya:  "The  observation  of 
all  experience  establlshea  that  a  woman  of 
good  r^utatlon  tot  vlrtne  with  those  who 
well  knew  ha:,  of  modest  deportment  when 
In  the  society  of  men  and  women,  will  not 
likely  be  gull^  of  the  conduct  charged  against 
the  prosecutrix.  When  such  accuaatlona  are 
broiisht  against  women  of  such  character, 
they  are  r^arded  In  a  degree  aa  Improbable. 
This  rule  is  of  constant  application  in  every- 
day life,  and  preswves  the  peace  and  name  of 
the  virtuous  against  the  tongue  of  slander 
and  hate.  *  •  *  rShe  fact  that  a  life  of 
purl^,  sn(^  as  will  secure  and  sustain  a 
reputation  for  virtue,  riders  In  a  d^ree 
charges  of  lewdness  and  sexual  indulgence 
improbable,  is  the  ground  upon  which  the 
evid^ce  objected  to  was  admitted."  With 
reference  to  this  case  the  court  said.  In 
State  V.  Prlzor,  49  Iowa,  631,  583,  31  Am.  Bep. 
IfiS:  ''We  there  held  that  upon  the  trial  of 
an  Indlctmeoit  for  seduction,  where  acts  of 
lewdness  had  been  testlfled  to  by  witnesses 
for  the  prisoner,  the  good  reputation  of  the 
prosecutrix  for  virtue  may  be  shown  in 
rebuttal.  The  dedalon  is  based  upon  the 
ground  that  a  reputation  for  virtue,  gained 
b7  a  life  of  purity,  rendeis  In  a  degree  chaises 
of  towdnesB  and  sexual  Indulgence  Improh- 
iU>le,  and  may  therefor  be  given  in  rebuttal  of 
evidence  supporting  such  charges.  EJvldence 
of  a  r^^tation  tor  cbusttt^,  baaed  upon  a 
life  of  purity,  surely  ought  to  be  a  protection 
of  SMue  d^ree  of  strength  against  specific 
charges  of  lewdness;  but  It  cannot  be  said 
that  reputation  for  onchastlty  establiahea  the 
character  to  be  Impure.  Such  a  character 
may  be  eetablished  by  proof  of  particular 
adj,  or  by  a  course  of  life  and  conduct  incon- 
sistent with  parity.  A  pure  diaracter  may 
not  be  shown  by  reputation,  but  evidence  of 
particular  lewd  conduct  may  be  rebutted  by 
proof  of  a  good  reputation."  In  State  v. 
*LeiiUian,  88  Iowa,  670^  06  N.  W.  292»  the 


cases  from  which  quotations  have  been  made 
are  dted  In  support  of  the  proposition  that, 
when  the  chaste  character  of  the  prosecuting 
witness  is  attacked  by  attempting  to  show 
that  she  really  invited  the  sexual  Intercourse 
which  resulted  In  her  ruin,  the  prosecution 
might,  in  rebuttal,  properly  call  witnesses  to 
show  that  she  was  of  chaste  character.  It 
seems  to  ua  to  be  clear  that  the  reputation  for 
morality,  which  under  the  authority  of  these 
cases  may  be  shown  In  rebuttal  of  evldfflice 
tending  to  prove  specific  acts  of  lewdness  or 
nnchastlty.  Is  a  reputation  for  morality  In  the 
aexual  relations — that  is,  a  reputation  for 
sexual  -Tlrtue,  and  not  merely  r^utation  as 
to  general  good  moral  character;  and  It  is 
evident  that  the  court  did  not  intend  to  go 
further  In  State  v.  Belnheimer.  109  Iowa. 
624,  80  N.  W.  660,  where  these  cases  are  cited 
in  support  of  the  brief  statement  that  It  was 
proper  for  the  prmecutloD,  att&e  defendant 
had  introduced  evidence  tending  to  show  the 
unchastity  of  the  prcHsecutrlx,  to  sustain  her 
character  by  proof  of  her  general  reputation 
in  the  community  In  which  she  lived.  So  f«r 
as  we  can  discover,  no  court  has  ever  gwie 
further  than  this  In  allowing  proof  of  r^uta- 
tlon  In  rebuttal  of  spedflc  evidence  of  nn- 
chastlty- State  V.  Lockarby,  50  Minn.  863. 
52  N.  W.  968,  38  Am.  St  Rep.  666;  Carroll  v. 
State,  74  Miss.  088,  22  South.  296.  60  Am. 
St  Rep.  Sa»;  Suther  v.  State,  118  Ala.  88,  96, 
24  South.  43;  Smith  v.  State,  107  Ala.  139. 
144,  18  South.  306;  State  v.  Clark,  9  Or.  466. 
The  court  erred,  therefore.  In  allowing  the 
prosecution  to  Introduce  and  the  jury  to  con- 
sider evidence  of  general  reputation  for  mo- 
rality aa  tending  to  r^ut  the  testimony  for 
the  defendant  which  tended  to  show  an  un- 
chaste character. 

2.  In  an  Instruction  with  reference  to  un- 
chaste character  of  prosecutrix  as  a  defense, 
the  Jury  were  told  that  "no  particular  amount 
of  improper  conduct  or  Indecent  familiarity 
with  men,  exclusive  of  sexual  Intercourse,  is 
conclusive  of  unchaste  character.  You  are 
the  sole  Judges  of  the  actual  character  of  the 
prosecutrix  for  chastity  as  disclosed  by  the 
evidence.  No  particular  amount  or  degree  of 
lascivious  and  Indecent  conduct  and  con- 
versation can  be  set  down  as  c(MicIuslve 
evidence  of  uncbasUty.  It  is  not  every  act  of 
impurity,  nor  even  of  Indecency,  that  would 
fix  the  stain  of  unchastity  upon  a  woman. 
Persons  differ  In  their  manner  and  tone  of 
conversation.  In  their  educaticm  and  refine- 
ment, and  In  the  manifestations  of  character." 
This  direction  is  unquestionably  correct  as 
to  indecent  conduct  and  conversation,  for  de- 
cency  Is  often  a  question  of  taste  and  refine- 
ment But  the  court  erred  iu  placing  lasciv- 
ious conduct  on  the  same  basis  as  mere  In- 
decency. Lasclviousness  is  defined  as  wan- 
tonness or  lewdness.  BxperteDoran  (D.  C.) 
32  Fed.  76;  United  States  v.  Clarke  (D.  O.)  38 
Fed.  732;  United  States  v.  Durant  (D.  O.)  46 
Fed.  763;  State  v.  Lawrence,  19  Neb.  807, 
27  N.  W.  126.   Conduct  cannot  be  cbaraetei^ 
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Iwd  as  laBcMoPB,  wanton,  or  lewd,  tmlew  It 
la  mtotloiuilly  calcniated  to  Incite  to  lust 
It  Is  thus  dlattngolsbad  from  Indecency  and 
Impropriety,  which  may  or  may  not  Indicate 
IxiBt,  depending  upon  the  purposes  or  fedlngs 
ot  tbe  person  who  Is  guilty  of  sadi  Indecmey 
or  Impn^riety.  Indecency  of  omdnct  may 
tend  to  iffore  laadTionsnen;  but  ws  tUnk 
that,  when  lasdvloasness  Is  proren,  an  un- 
chaste character  Is  thw^  astabllidied.  ▲ 
wcnnan  of  chaste  diaractor  would  not  be 
guilty  of  laadTlous  conduct  The  fact  of 
lasdTloasness  proTce  an  tmcbaste  character. 
In  this  state  It  Is  well  settled  that  nnchaste 
character  may  exist  without  actual 'irnchaa- 
tlty.  It  consists  of  Impnrttr  ot  mind  with 
reference  to  the  sexnal  relations.  Andre  t. 
State,  5  Iowa,  889.  OS  Am.  Dec.  708.  Lasd- 
Tionsness  not  only  indicates,  but  establishes, 
impurity  of  mind.  The  instructloB  makes  no 
distinction  between  lasdvlousness  and  inde- 
cency,  and  in  this  respect  we  think  It  was 
erroneouB.  We  cannot  see  bow  any  amount 
or  degree  of  lascivious  conduct— that  is,  con- 
duct which  Is  in  fact  lasdvlouB  oa  tbe  part  of 
the  one  guilty  thereof— could  be  consistent 
with  chaste  character. 

Many  other  alleged  errors  are  argued,  but 
we  find  nothing  In  the  record  requiring  fur- 
ther discuBslon,  either  with  reference  to  the 
correctness  of  the  proceedings  in  tbe  present 
case,  nor  with  a  view  to  a  retrial  of  the  case. 
For  the  errors  pointed  out,  tbe  judgment  must 
be  reversed,  and  tbe  case  is  ronanded  tot  a 
new  trial. 

Bevosed  and  xemanded. 


HUNT  T.  BRANOH  OIROUIT  JUDGB. 
(Supreme  Court  of  Michigan.  Sept  28,  IWS.) 
BxEirpTiOMS  —  Bbnitit  Oebtifioates  — Pro- 

OBEDB— PA.T1IBnT  TO  BBVUIOIAXT— IHJURO- 
TION. 

Comp.  Iaws,  I  77CH,  providea  that  the 
money  or  other  benefit  to  be  paid  by  any  aa* 
Bociation  aathorised  to  do  business  under  the 
act  providiQE  for  the  organizatiOD  of  benefit 
societies  shall  not  be  liable  to  attachment  by 
trustee,  garnishment,  or  other  process,  and  shall 
not  be  peized  by  any  legal  or  equitable  process 
or  by  operation  of  law  to  pay  any  debt  or  lia- 
bility of  any  beneficiary  named  in  a  certlflcate 
or  of  any  nerson  who  may  hare  a  right  there- 
under. Held,  that  under  such  section  ■  court 
of  equity  In  a  divorce  proceeding  had  no  Joris- 
dictioD  to  enjoin  payment  of  benefits  acemlng 
under  a  benrat  otftmcate  to  a  benefielaTy. 

Mandamus,  on  relation  of  Charles  B.  Hunt, 
against  the  Branch  circuit  Judge,  to  compel 
respondent  to  dissolve  an  injunction  and 
vacate  an  order  for  maintenance  in  divorce 
action.   Writ  granted  in  part 

Argued  before  MOORB,  a  J*.,  and  CAB- 
PBNTICB,  UCALTAT,  OBANT,  and  HOOK- 
BB,  JJ. 

Palmer  &  Palmer,  for  relator.  LoAerby 
ft  Oowell,  tax  teq^ondent 


HOOKiat,  J.  The  relator  was  benefldary 
In  two  certificate  issued  by  mutual  benefit 
■Odettes  of  which  his  father  was  a  manber. 
Two  daya  after  the  tatter's  deatii  the  relat- 
(w*B  wife  filed  a  bill  ft>r  divorce  and  alimony, 
mablng  the  aodetlea  parties  thereto,  and  ob- 
tained a  temporary  injunction  restraining 
tbe  payment  of  the  benefits  to  the  relator. 
The  relator  was  brought  in  by  publication, 
as  per8<mal  service  could  not  be  had  upon 
him,  for  the  reason  that  he  was  absent  from 
this  state  and  in  tbe  state  of  Qeoi^ta.  He 
employed  attorneys  at  Coldwater,  and  they 
filed  an  order  that  "on  motion  of  Klnne^ 
Brlggs  ft  Palmer,  solidtora  for  tbe  defend- 
ant the  appearance  of  said  defendant  be, 
and  is  hereby,  entered  spedally,  and  for  the 
purpose  of  filing  a  petition  to  dissolve  the 
injunction  heretofore  issued  in  this  cause, 
and  f<»r  genaal  relief.  This  was  accompa- 
nied by  a  petitiwi,  made  by  counsel  upon  re- 
lator's behalf,  for  a  dIsscHutlon  of  the  in- 
junction. Upon  service  of  this  petition  coun- 
sel for  the  complainant  filed  a  petition  for 
an  allowance  for  expenses  and  maintenance 
during  the  pendency  of  the  suit,  and  caused 
notice  of  the  hearing  of  the  same  to  be 
served  on  relator^  counsel.  The  two  ap- 
plications were  heard  at  the  same  time ;  tbe 
motion  to  dissolve  the  injunction  being  de- 
nied, and  the  other  being  granted  and  an 
allowance  made.  Belatw  now  asks  that 
the  court  be  compelled  by  mandamus  to 
(1)  dissolve  said  injunction;  (2)  vacate 
the  order  allowing  maintenance,  eta  Tbe 
questions  argued  are  (1)  whether  tbe  fond 
was  subject  to  the  process  of  the  court ;  (2) 
whether  there  was  such  a  service  as  to  sup- 
port the  action  of  tbe  court  in  relation  to 
alimony  pendente  lite. 

The  first  cmitentlon  rests  upon  the  stat- 
ute (Comp.  Laws,  I  7754),  which  provides: 
"(7754)  Sec.  15.  The  mon^  or  other  boie- 
fit  charity,  relief  or  aid  to  be  paid,  provided 
or  rendered  by  any  association  authorised 
to  do  business  under  this  act,  shall  not  be 
liable  to  attachment  by  trustee,  garnishee, 
or  other  process,  and  shall  not  be  seized, 
taken,  appropriated  or  applied  by  any  I^al 
or  equitable  process,  or  by  operation  of  law, 
to  pay  any  debt  or  liability  of  a  certificate 
bolder,  or  of  any  beneficiary  named  in  a  cer- 
tificate, or  of  any  person  who  may  have  any 
right  thereunder."  In  other  words,  tbe 
claim  is  that  this  dass  of  property  is  ez- 
«npt  from  Intwference  by  a  court  of  equity 
for  this  purpose  and  that  snch  courts  have 
no  jurlsdictlcm  over  it  We  are  reluctantly 
forced  to  the  condusion  that  this  statuta 
must  be  construed  in  accordance  with  the  re- 
lator's contention,  and  that  tbe  writ  should 
Issue  as  prayed,  so  far  as  the  Injunction  Is 
concerned. 

Upon  the  other  question  we  must  decline 
to  interfere  at  this  stage.  If  tbe  order  for 
temporary  alimony  is  void  for  want  of  Jurls- 
dlctioUf  it  cannot  he  enforced.  It  there  Is, 


Digitized  by 


SJBOVUB  T.  WOLVBBINB  1DY».  Oa 


726 


Jurisdiction,  we  ihoolA  kw  fflidiifHnfrt  to  In- 
terfere with  tbe  msoretlon  of  the  drcult 
Jndga  OoonMl  dte  avtiiorltlM  to  nvport 
ttMlr  claim  that  by  appearing  and  mo/wins  to 
dtaaolw  tha  Injaactton,  the  defuidant  ap- 
peared fenwally  in  tiw  caae  and  omferred 
Jurisdiction,  If  the  court  did  not  already 
have  it  See  Goad  v.  Ooad,  41  Wis.  S6;  8 
Gyc.  GO^  note  28l  We  jOnd  It  mmecfleury 
to  paai  upon  the  qneatlon,  and  thla  portion 
o£  ttw  nllef  prayed  for  la  doiled. 

A  writ  will  laem  In  acowdanoe  wltti  ttie 
abore  opinion,  without  eofta  to  eitbar  party. 


PEOPLE  T.  WOLYBBINB  HTO.  GO.  at  aL 
Supreme  Court  of  Mldilgan.  Sept  28,  1906.) 
1.  OouKTB  —  Title  to  Bku.  Pbopebtt  —  Ob- 

BTEUCTION  or  StBEBIS. 

The  title  to  lands  cannot  be  tried  in  a  proae- 
catlon  in  recorder's  court  ot  tbe  city  of  Detroit 
for  obBtmctinc  a  atreet. 

5.  Savs. 

In  order  to  ooat  a  court  of  JariadlctloD  of  a 
prosecution  for  obstructing  a  street  on  the 
cround  that  it  iDTolves  title  to  land,  It  is  e»- 
•ential  that  there  ebonld  be  a  bona  fide  con- 
tention ettber  aa  to  the  ezlatence  of  tbe  atreet 
«r  the  title  ot  the  land  where  the  altefed  ob- 
stmctlone  are  located. 

8.  DEDICATIOIf— ACCBPTANOE. 

Where  a  plat  dedlcatinc  a  street  Is  daly 
made  and  recorded,  and  approved  by  the  board 
of  jrablic  works  of  the  df^,  an  acceptance  la 
anmciently  shown  by  evidence  that  men  employ- 
ed by  the  city  plowed  forrowe  on  each  side  of 
the  street,  and  then  took  the  road  scraper  and 
aeraped  the  dirt  up  to  the  center  of  the  road, 
making  it  suitable  for  pnbUc  travel. 

[Ed.  Note^For  caaea  in  point,  aae  Td.  10, 
Cent  Die.  Dedication,  1  7S.] 

4.  OoUBTft— TiTLB  TO  JLiARDB— GOOO  FaTTH  Ilf 

OONTENTIOK. 

Where  a  street  haa  been  duly  dedicated  and 
accepted  by  the  dty  by  opening  and  working  the 
■ame,  and  defendants  have  recognized  the  public 
character  of  tbe  street  by  preaentio^  a  petition 
to  the  conocil  asking  for  Its  vacation,  the  de- 
fendants, when  prosecuted  for  obstructing  the 
street  cannot  in  good  faith  contend  that  t^e 
proaccntion  involves  the  title  to  lands,  and  thai 
onat  tbe  recorder'a  oonrt  of  Jnrladiction. 

6.  HUHIOIFAI.  COBFOUnOKS  —  OBBXBUonon 

or  Stbebts. 
Tbe  owners  of  lots  on  both  sides  of  a  street 
.which  ia  not  need  hj  the  public,  but  only  for 
sncb  ownera'  private  purposes,  nMy  obatmct 
•och  atreet  witnont  liability  to  prosecution. 

Cotlorarl  to  Recorder's  Oonrt  <xt  Detroit; 
Jamea  Pbelan,  Judge. 

Prosecution  of  tlw  WcAwtnA  Uannfactnr* 
Ing  Company  and  another  for  obstructing 
a  atreet  Sentence  having  been  entered  up- 
on conviction,  defendants  bring  cortlorarl. 
Bereraed. 

Argued  before  CARPENTER,  GRANT, 
BLAIR,  UONTOOMBRT,  and  OSTBAND- 
BR,  JJ. 

Keou.  Ughtnw  &  Oxtoby  (Samuel  8.  Har- 
ris, of  counsel),  for  appellants.  Timothy  BL 
TarttMiy  and  J.  Waltw  Dohaney,  tax  ttaa  Path 
pirn. 


BLAIR,  J.  Tlie  ditflendants  were  con- 
Tlctod  on  June  24,  1904,  In  the  recorder's 
oonrt  ctf  tbe  dty  of  Detmt,  of  obstructing 
Xlilrteentti  street,  sooOi  of  Stanley  avenue, 
an  alleged  public  street  In  said  dty,  under 
tbe  iffOTlslonB  at  a  dty  Mdlnance.  Sen- 
tance  having  beu  entared  upon  sncb  convic- 
tion, defandanto  have  Inought  tbe  Judgment 
and  recwd  to  tbla  court  for  review  upon  writ 
of  cartiorarL. 

Dafandants  In  their  brl«f  limit  tbe  "dis- 
cussion" to  three  itnoa,  aa  follows:  (1) 
Reapondento  in  good  faith  claim  tiUe  to  tbe 
ptopwty  InquaatUuL  (2)  No  actual  highway 
exlatod  at  tlie  place  In  question.  (8)  Tbe 
dty  now  accepted  as  a  street  the  parcel  or 
ffetxfitxtf  In  Question. 

It  la  w6U  setUed  that  tbe  title  to  landa  can- 
not be  tried  In  proceedings  like  the  present 
People  V.  Stott,  90  MldL  848,  U  N.  W.  m 
and  caaea  dtad.  In  wder  to  oust  tiw  court 
ot  Jurlsdlctloii,  it  la,  bowerar.  oasentlal  that 
there  abonld  be  a  bona  flde  contention  dtbar 
aa  to  the  existence  of  the  highway  or  the  title 
of  the  landa  wfawe  tbe  alleged  obstructlone 
are  located.  The  rate  la  well  stated  by  Mr. 
Justice  Ohristiancy,  in  Robnta  t.  Highway 
Oommlaaiaaas,  25  MldL  28,  aa  follows: 
"And  whenever  tbe  contest  shall  appear  be- 
fore the  Jury  to  be,  really  and  In  good  faith, 
a  question  ot  tbe  ezlstoice  ot  tbe  highway 
dalmaJ,  or  a  qneatlon  Involving  the  title 
to  real  estate,  ratbor  than  a  qneatlon  of  en- 
croachment upon  a  highway  admitted  to  ex- 
ist, or  the  ezlatoice  of  wblcb  la  not  in  good 
faith  serlonsly  contested,  or  so  clearly  shown 
aa  to  admit  of  no  real  and  bona  flde  contest 
the  whole  proceeding  should  be  dismissed  by 
the  Jury  aa  beyond  their  jurisdiction  in  such 
a  proceeding."  We  think  that  the  eiietenoe 
of  the  highway  Is  bo  dearly  ahown  in  the 
caae  at  bar  as  to  admit  ot  no  real  and  bona 
flde  contest  It  appears  omclUBlvely  from 
the  evidence  that  on  the  I4th  day  of  July, 
1886,  Soiator  McMillan,  having  th««tofore 
purchased  the  property,  executed  a  plat  in 
due  form,  whereby  he  dedicated,  amongst 
other  thlngB,  tbe  streeta  and  all^s  shown 
on  said  plat  to  tbe  publle  On  the  I8tb  day 
of  July,  1896,  the  plat  designated  "McMlllan'a 
Bdensor  Subdivision  of  Part  of  Lots  1  and  2, 
Lafferty  Farm,  Private  Claim  228,"  was  ap- 
proved by  the  board  of  public  works  of  the 
ci^  of  Detroit  On  the  19th  day  of  July, 
1896,  this  plat  was  recorded  in  Liber  19  of 
Plats,  on  page  96,  In  tbe  office  of  the  register 
of  deeds  for  Wayne  county.  Thirteenth 
street,  the  highway  in  question  here,  was  one 
of  the  Btreeto  dedicated  by  said  plat  It 
further  appears,  by  the  nndispnted  testi- 
mony, that  Boon  after  the  recording  of  the 
plat  a  gang  of  men  In  the  employ  of  the 
board  of  public  works,  under  the  direction 
of  a  ward  boss,  plowed  three  farrows  on  each 
aide  of  Thirteenth  street  its  oitlre  length, 
and  then  took  a  road  scraper  and  scraped 
it  up  to  the  center  tbe  road,  rounded  up 
tbe  street,  and  aeraped  it  i|p  for  public  tr«TeU 
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and  Ilia  walk  wbi  paid  for  a  pay  bcna  fox 
the  dty.  This  opening  and  working  the  street 
bj  the  <itj  oonstitnted  a  dear  and  nneg:nlT»> 
cal  acceptance  of  the  street,  which  tbenoDOa 
became  a  public  atreet  <tf  the  tity,  anbject  to 
ita  jnrladlctlon  and  control,  till  racated  or 
lost  b7  nmraaer  or  adTerae  poaaeBaton,  wbldi 
is  not  claimed  In  this  caaa  dty  of  Mt 
Clemens  t.  Sanitarium  Oo^  127  Mich.  110, 
86  N.  W.  SS7.  FurthornKwe,  the  defendants 
recogniaed  the  puUtc  (diameter  of  the  street 
by  their  own  solemn  act  In  January,  1803, 
the  defaidanta  presmted  a  petition  to  the 
oommon  council  asking  for  the  vacation  ot 
Thirteenth  street  south  of  Stanley  avenoe, 
which  was  referred  to  the  committee  on 
street  opoilngs,  who  reported  on  March  10th 
ha  fSTor  of  granting  the  prayer  of  the  petl- 
tlon  upon  certain  conditions,  and  a  reaolntton 
was  introdacad  to  that  effect  On  March 
24th  the  reaolution  was  put  on  Ita  pusag^ 
and  failed  of  securing  the  necessary  thre^ 
fourths  of  the  votes  of  the  aldermen-elect, 
there  being  16  yeas  and  15  nays.  In  Mardi, 
1908,  and,  we  suppose,  after  the  failure  of  the 
Tacatiim  jvoceedlnga,  defendanta  eonatmcted 
a  fttioe  across  the  street  whldi  Is  ttw  ob- 
stmctlon  convlained  ct,  XJaOer  wxh  drcnm- 
stances,  we  think  the  recorder's  court  had 
Jurisdictim  of  the  case. 

It  remains  to  consider  whether  Thtrteoith 
street  south  of  Stanley  avoiue,  was  an 
actual  highway  In  the  sense  ttiat  Its  obstruc- 
tion Interrupted  trayel  which  otherwise  would 
have  taken  place.  Chief  Justice  Campbell, 
detlrerlng  the  opinion  of  the  court  In  Beecher 
r.  People,  88  Mich.  269.  81  Am.  Bep.  816. 
said:  "The  object  of  the  power  granted  to 
the  city  to  prevent  obstructlona  to  various 
easements  of  a  public  diaracter  Is  not  to  set- 
tle 'the  title,  which  cannot  be  tried  by  a  mu- 
nicipal court  under  dty  ordinances.  Horn 
V.  People,  26  Mich.  221 ;  Roborts  v.  Highway 
Com'rs  of  Cotrellvllle,  25  Mich.  28.  Neither 
can  any  such  Interference  in  a  summary  pro- 
ceeding be  had,  except  where  some  way 
actually  used  has  been  intrarupted  in  Its 
user  or  enjoyment  A  theoretical  easement 
not  actually  used  Is  not  within  the  law.  Till- 
man y.  People,  12  Mich.  401;  Jackson  v. 
People,  9  Mich.  Ill,  77  Am.  Dec.  491."  The 
testimony  on  the  part  of  the  pec^le  as  to  the 
actual  use  of  this  portion  of  the  street  was 
not  very  strong.  At  the  time  defendants  con- 
structed the  fence  across  the  street  they  were 
the  owners  of  the  lots  on  both  sides  south  of 
Stanley  avenue  to  the  railroad  tracks,  where 
a  fence  barred  further  progress;  there  being 
no  crossing  over  the  railroad  i^ht  of  way. 
The  fence  constructed  by  def aidants  bad  been 
In  place  for  a  year  before  complaint  was 
made,  and  defendants  gave  evldmce  tending 
to  show  that  the  street  was  used  south  of 
Stanley  avenue  for  their  private  purposes 
only.  The  court  Instructed  the  Jury  upon  this 
subject  as  follows:  "The  Wcriverlne  Com- 
pany would  have  a  right  to  build  a  fence 
acroaa  there.  If  thore  was  no  public  highway 


thera  Bntttlalmmatorial  wbettMrornotit 
iBuaed.  If  I  gin  the  city  of  Detroit  a  pteoe  of 
land  out  here,  and  they  ran  a  street  dxmn  here, 
and  plow  it  iq>  and  grade  it  and  It  Is  aecepted. 
It  Is  Immaterial  wbetbsr  John  Smith  or  Jooss 
walked  over  It  or  not  unless  there  are  some 
conditions  nominated,  and  If  they  accept  it 
they  are  bound  to  carry  out  those  condlttoni; 
It  in  law,  they  are  good.  If  I  give  it  to  than, 
It  becomes  a  part  of  that  plat  If  It  Is  dedi- 
cated, it  becomaa  a  part  of  tiiat  plat  that  was 
Introdnced  here^  and  lliat  waa  aoc^ted.  It 
la  Cor  yon  to  say  whether  (ar  not  it  Is  aatreet" 
As  applied  to  inusecutlons  for  obstruction  <a 
highways  under  dty  ordinances,  like  the 
present  we  Vbink  the  diarge  was  erroneous. 

The  judgment  Is  reversed,  and  a  new  trial 
granted. 


MORTON  T.  BATON. 

(Snprems  Oonrt  of  Michigan.  Sept  28,  190B^> 

AasuHPaiT  —  AuouNTB  Dm  loa  Labok  ard 
Matbbiau  —  Naoissrrr  or  Swobn  Staxk- 

ICENT. 

In  a  suit  in  assumpsit  for  labor  snd  ma- 
terials furnished  for  the  erection  of  a  building; 
where  the  time  within  which  liens  for  sodi  labor 
and  materials  could  have  been  obtained  by  the 
laborers  and  materialmen  had  long  since  passed, 
no  sworn  statement  as  to  the  amount  doe  such 
laborers  and  materialmen  was  necessary. 

Brror  to  Circuit  Gourt  Washtoiaw  Oounty ; 
Bdward  D.  Klnn^  Judge: 

Action  by  Robert  Morton  against  Caleb 
Baton.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  OTor.  Affirmed. 

Argued  before  MOORB,  a  J.,  and  GRANT. 
BLAIR,  MONTGOMERY,  and  OSTRANDER, 
JJ. 

D.  0.  Grlffen  and  Frank  B.  Jones,  for 
appellant    Lee  N.  Brown,  for  appellee. 

MOORE,  O.  J.  This  cause  was  commenced 
In  Justice's  court  The  plaintlfl  declared 
orally  on  the  common  counts  in  assumpsit 
and  for  work,  labor,  and  materials,  and 
claimed  damage  $300,  and  filed  a  bill  of 
particulars  In  writing  clalniing  a  total  of 
$488.70.  Defendant's  plea  was  In  writing, 
and  was  the  general  Issue,  with  notice  (1) 
that  whatever  work  was  done  and  mate- 
rials fumlsbed  upon  and  In  the  construction 
of  the  dwelling  house,  as  claimed  by  the 
said  plaintiff  in  this  cause,  was  done  under 
the  terms  and  conditions  of  a  certain  con- 
tract in  writing  between  said  plaintiff  and 
defendant  by  the  terms  of  which  all  moneys 
due  and  payments  made  thereunder  were  due 
and  payable  to  James  B.  McGregor  and 
John  P.  Kirk,  and  not  to  plaintiff;  (2) 
that  under  the  terms  and  conditions  of  said 
contract  all  claims  for  extras  and  addltlcmal 
work  was  to  be  left  to  B.  P.  Borlson.  arch- 
itect as  arbitrator  thereof,  and  the  decision 
of  said  Borlson  was  to  be  final  as  betwe«k 
said  parties,  and  payments  therefor  were  to 
be  made  to  the  said  James  £L  McGr^or  and 
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Jobs  P.  Kirk;  (8)  that  said  dwelling  bouse 
was  not  and  has  not  bem  completed  by 
tbe  Bald  plaintiff  as  prorldad  for  In  said 
contract,  and  no  mtmBfB  ue  now  due  there- 
under; and,  fnrthw,  that  about  $900  due 
flubcontractors,  laborers,  and  matvlalmen 
was  unpaid.  Plaintiff  recovered  a  judgment 
in  tUe  justice  court  The  case  was  appeal- 
ed to  the  circuit  court,  where  he  recor- 
ered  a  Judgment  of  ^119.  The  defendant 
bas  brought  the  case  here  by  writ  of  errot. 

It  Is  the  claim  of  plaintiff  that  he 
commenoed  to  build  a  house  for  defendant 
under  an  oral  contract;  that  after  he  had 
workefl  thereon  about  a  wedk  a  written 
ctmtract  was  drawn  and  signed;  that  th« 
proTlalona  of  the  written  contract  and  speci- 
fications were  disregarded  because  of  oral 
agreements  made  later  between  the  parties 
timeto;  and  that  plaintiff  put  In  an  extra 
cross- wall,  extra  work  on  the  rear  porch, 
a  partttl<m'ln  the  hall,  extra  work  because 
of  ttie  saah  wdgbts,  furnished  some  brides 
and  siding,  tore  up  a  pine  floor  and  sub- 
stituted a  hardwood  floor,  <dianged  the  spin- 
dles in  the  stairway,  put  rear  st^s  to  the 
front  porch,  lowered  the  floor  Joists  after 
ther  were  onoe  In,  made  dianges  In  the  attic 
windows,  and  put  in  four  extra  windows, 
ana  a  dumge  In  plate  glass,  for  all  of  which 
be  mj»-  Hr.  Batra  agreed  to  pay,  and  that 
changes  wm  made  in  fibe-  floors  which  cost 
lilm  $126  to  make,  vhbA  the  architect 
tUon^t  wa»  twice  too  mncb.  He  also  claims 
that  in  the  faU»  probably  In  Morember,  be 
made  an  oral  contract  to  make  changes  in 
the  bam  of  defendant,  for  which  he  was 
to  have  9126,  that  he  did  much  of  this 
work,  and  did  not  do  the  rest  because  Mr. 
Baton  failed  to  do  what  he  agreed,  and 
that  for  his  woric  on  the  bam  he  nerar 
received  a  dollar.  It  waa  tbe  claim  of  de- 
ftndant  tiiat  all  tike  wotic  done  xm  tbe  boose 
was  dcme  under  a  written  contract  dated 
May  14,  1901,  by  tbe  terms  of  which  all 
paymeots  were  to  be  made  to  Kirit  &  M& 
Gregor,  who  guarantied  tbe  performance  of 
tbe  ccmtraet,  whldb  contract  bad  provisions 
relating  to  dianglng  tbe  plans,  and  stated: 
"Without  fliwmiHng  or  Invalidating  this 
agreanent,  and  In  case  at  audi  alterations 
the  increase  or  diminution  of  expense  oc- 
casioned thereby  shall  be  estimated  accord- 
ing to  tbe  price  flxed  by  tiiese  presents  for 
the  whole  woriE  and  materials,  and  tbe  cost 
ot  such  alterations  shall  be  added  to  or 
taken  from  the  said  prtoe.  as  tbe  case  may 
be.  If  said  parties  cannot  agree  on  the  price 
to  be  added  to  or  deducted  from  this  con- 
tract for  said  alterations,  the  price  to  be 
fixed  by  aald  Rorls(»i,  and  bis  decision  shall 
be  binding  on  both  parties  and  shall  be 
finaL"  It  also  had  the  following:  **If  said 
boilding  is  not  completed  by  said  Ist  day 
of  September,  1901,  said  Morton  shall  pay 
first  party  one  dollar  per  day  for  each 
and  every  day  said  dwelling  remains  unfin- 


ished after  said  Ist  day  of  S^tember,  which 
amount  said  Eaton  may  deduct  from  any 
payments  due  or  to  become  due."  The  bouse 
was  not  completed  September  1,  1901.  The 
plaintiff  testified  It  was  agreed  after  the 
contract  was  signed  that  the  house  need 
not  be  completed  September  1st  Defendant 
also  claimed  be  bad  paid  Elrk  ft  McGregor 
more  than  the  contract  price,  with  the  ex- 
traa  added;  that  the  bouse  was  not  com- 
pleted aad  U«k  debts  were  stIU  unsatisfied. 

DtfMidant  asked  the  court  to  direct  a 
vwdlct  in  its  (aver,  because  as  to  tbe  hoiue 
tile  work  was  dme  under  a  written  coo- 
tract  the  terms  of  which  had  not  been  com- 
plied with,  while  as  to  the  bam  the  plain- 
tiff  had  not  furnished  a  sworn  Statement 
as  to  the  amount  due  laborers  and  material- 
nm,  and  for  other  reasma  which  it  is  not 
necessary  to  aet  out  In  detalL  Tbe  Judge 
declined  to  direct  a  vwdict  He  charged 
tbe  Jury,  amimg  other  things,  as  follows: 
"Tbo  plaintiff  claims  that  over  and  above 
all  payment  of  Uens  and  obUgatims  tbm 
Is  still  due  and  unpaid  njpon  tbe  contract 
for  tbe  building  of  tbls  taouee  In  question 
a  contidvable  balance.  The  defoidant,  bow- 
ever,  diqistea  this  chtim,  and  Insists  be  has 
OTOrpald  tbe  contract  price  and  has  paid  for 
all  extras.  It  Is  not,  perhaps,  Important 
In  tbla  case  wbetiwr  the  plaintiff  or  defoid- 
ant  is  rlgbt  In  tills  respect ;  *f  or  under  the 
pleadings  In  this  cause  and  the  bill  of  par- 
ticulars In  this  case  there  can  be  no  re- 
covery for  any  alleged  balance  on  the  orig- 
inal contract  of  $2,100.  Tbm  particular 
question  arises  in  rt«ard  to  bidldtaig  llie 
bam  and  the  extras.  The  plaintiff  claims 
fOr  certain  additions  and  alterati<Hia  made 
in  the  original  contract  for  construction  of 
the  tioose.  The  contract  provides,  among 
other  things,  tiiat  If  the  parties  cannot  agree 
upon  the  price  for  these  so-called  extras 
then  they  shall  be  left  to  the  architect 
iSx.  BoTimm,  and  bis  decMon  as  to  tbe 
ivloe  shall  be  binding  and  finally  condoslve 
In  the  matter.  l  aay  to  yon  this  agreemmt 
in  that  contract  Is  blnUng  upon  tbe  parties, 
and  there  can  be  no  recovery  for  any  ex- 
tras unless  and  so  far  as  they  have  been 
approved  and  flxed  upon  by  the  architect 
Of  course,  If  the  d^endant  has  made  pay- 
ments snfficltiit  to  cover  the  mrlginal  contract 
price  of  92,100  and  also  snfladent  to  cover 
all  extras  so  far  as  tbey  have  been  ap- 
proved by  the  an^ltect,  then  in  this  case 
tb^  can  be  no  recovery  for  any  extras. 
But  If  these  extras  have  not  been  paid 
for,  and  if,  over  and  above  tbe  contract 
price  and  all  Ums  and  obturations,  then 
Is  still  a  balance  due.  tben  the  plaintiff 
may  recover  for  such  extras  as  tbe  andiltect 
bas  recognized  and  approved.  The  plaintiff 
claims  a  balance  due  for  work  upon  tbe 
bam.  If  tbe  plaintiff  flnlabed  bis  work 
upon  tbe  bam,  and  there  is  still  a  balance 
due  bim  unpaid,  be  la  raUtied  to  seoover 
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for  that;  but  if  he  failed  to  complete  hli 
contract  upon  the  bam,  and  if  it  cost  Mr. 
Eaton  more  to  finish  the  job  than  the  dif- 
ference between  what  Mr.  Eaton  paid  the 
plaintiff  and  the  contract  price,  then  the 
plaintiff  would  not  be  entitled  to  recoTer 
in  this  action.  I  gay  to  you,  farther,  that 
under  the  terms  of  the  contract  betweoi 
these  parties  no  balanc*  can  be  recovered 
in  this  action  even  for  any  extras,  unless 
the  contract  had  been  completed  by  the 
plaintiff  and  all  claims  for  labor  and  ma- 
terial bad  been  paid ;  that  Is,  or  those  claims 
had  been  Included  in  ttw  amount  which 
the  defendant  retained.  One  or  two  re- 
qnests  I  wUl  giTe  yon  on  the  part  of  the 
defendant  In  this  cause  in  Justice's  court 
the  plaintiff  furnished  and  filed  a  bill  of 
particulars  in  which  do  claim  Is  made  ft>r 
any  balance  due  np<m  the  contract  ivloe 
for  the  dwtillng,  and  ud6j«  the  law  the 
plalntlfl  Is  now  confined  to  swdi  Items  as 
were  In  the  bill  <tf  partknUrs,  and  cannot 
now  recover  for  any  balance  upon  the  con- 
tract price  of  the  dwelling.  If  you  shall 
find  from  the  evidence  that  the  plaintiff 
contracted  to  do  certain  work  upon  the 
bam,  and  that  be  left  the  work  before 
It  was  completed,  and  you  shall  find,  further, 
that  the  amount  paid  by  the  defendant, 
elthw  to  the  plaintiff  or  upon  his  order  to 
woikmot  or  materialmen,  together  with  the 
amount  which  it  cost  him  to  complete  the 
work,  amounted  to  the  contract  price  or 
more,  then  the  plaintiff  cannot  recover  any- 
thing in  this  action  for  Bn<A  work  as  he 
did  or  for  materials  furnished." 

The  important  question  in  the  case  Is 
whether  the  Judge  should  have  directed  a 
verdict  In  favfir  of  defendant  as  requested. 
In  addition  to  the  testimony  of  the  plaintiff 
which  we  have  quoted,  we  think  it  ought  to 
be  said  that  the  architect  was  called  as  a 
witness  by  defendant  Among  other  things, 
he  testified  that  extras  had  been  done  and 
that  he  allowed  all  of  them,  except  the  extra 
fOr  the  floor  and  the  plate  glass;  that  the 
four  windows  w^  not  extras,  and  that  he 
had  at  one  time  a  list,  which  he  had  mislaid. 
He  also  testified:  "The  plate  glass  was  an 
extra,  of  course.  If  the  plate  glass  was  put 
In  the  entire  house.  Instead  of  the  front  win- 
dows, where  it  was  specified,  It  Was  an  extra ; 
but  Mr.  Eaton  and  Mr.Morton  had  an  agree- 
ment whereby  Mr.  Morton  agreed  to  allow 
him  $100  and  he  could  furnish  whatever  glass 
he  saw  fit  That  was  concluBlr&  That  was 
the  reason  for  cutting  out  the  S66.  Did  not 
have  anything  to  do  with  the  barn  at  all 
Nor  nothing  to  do  with  the  cistern,  brick, 
nor  sand."  Enough  will  appear  from  this 
testimony  to  show  that  there  was  consider- 
able work  that  was  not  done  under  the  writ- 
ten contract  It  also  shows  a  claim  on  the 
part  of  plalntlfl  that  before  extras  were  put 
In  th^  were  agreed  to  between  the  parties 
without  the  intervention  of  the  axdiitect 


With  reference  ta  tbe  contention  tliat  plain- 
tiff could  not  recover  as  to  the  bam,  because 
he  had  not  furnished  a  sworn  statement  as  to 
the  amoont  due  laborers  and  matnialmen. 
It  may  be  aald  ttSB  It  not  a  proceeding 
brought  to  enf«ce  a  medianlc*«  Hen.  It  Is 
a  suit  in  assumpsit  tor  labor  and  mateilals. 
This  wort  was  dmie  and  materials  furnished 
prior  to  January  1,  1902.  The  sifit  was  com- 
menced in  Justice  court  In  May.  1902.  It  was 
tried  In  the  circuit  court  in  December,  19U2. 
It  l8  the  claim  of  plaintltt  that  defendant 
dealt  with  tlie  labOTera  and  materialmen 
himself.  Defendant  testified:  "Mr.  Morton 
and  I  bad  a  contract  ft»r  doing  some  work  on 
Uw  bam.  He  was  to  raise  It  up  and  put  un- 
der a  wall,  put  In  a  new  door,  and  move  It  in- 
to the  center  of  the  bara  from  the  coma, 
and  finish  it  all  up,  in  good  shape  to  occupy, 
complete;  put  In  stalls  and  floor,  to  make 
and  hang  a  roller  door,  and  put  under  new 
sills.  He  was  to  furnish  the  material  and 
do  the  work  for  $120.  There  was  never  any 
other  figure  talked  about  He  raised  up  the 
bam,  and  put  the  wall  under,  and  strat^tra- 
ed  the  root  That  Is  all  he  did.  I  came  then 
<me  morning  from  my  place  and  found  him 
loading  up  his  tools  and  taking  tlion  amy.  I 
asked  him  what  he  meant  I  was  anrpriaed. 
He  said  he  was  going  to  quit  the  Job.  Had 
paid  him  about  $86.  Paid  to  James  Baton 
$21.60.  Paid  to  James  Eaton  on  Morton's 
order.  All  the  payments  I  evw-  made  wwb 
eithw  to  Mr.  Morton  w  on  his  order  on  the 
barn.  Q.  What  are  the  payments?  A. 
George  Barry,  $8.00;  W.  Morton,  $440:  B. 
Morton,  $4;  Wm.  Eer«y.  $17.90;  B.  Morton, 
$2;  George  Beny,  $6;  Wm.  Crosby,  $2l70;  B. 
Morton,  $24.9a  It  all  amoonts  to  $85.90. 
Have  completed  tlie  Job  Mr.  Morton  Uirew  np^ 
Q.  What  did  it  cost  you  to  complete  it?  A. 
Total  amoont  $81.60.  Paid  nu»e  than  tbe 
contract  price.  I  wanted  to  get  rid  of  It  and 
avoid  having  any  trouble  with  him.**  Tbere  Is 
no  claim  that  anr  U«u  vpoa  the  bara  wen 
pending  and  imsettled  when  ttils  testhnony 
was  given.  Tb»  time  in  whidi  tbey  could  be 
obtained  bad  Itmg  passed. 

It  will  be  Been,  by  referring  to  that  pwtlon 
of  the  charge  which  we  have  quoted,  the  Jury 
were  tnstmctod  that  If  they  should  find  "tbat 
tbe  amount  paid  by  the  defendant  either  to 
the  plaintiff  or  upon  his  order  to  worknaeu 
or  materialmen,  together  with  tbe  amonpt 
which  it  cost  him  to  complete  tbe  work, 
amounted  to  the  contract  price  or  more,  then 
the  plaintiff  cannot  recover  anything  in  this 
action  for  such  work  as  he  did  or  for  materi- 
als furnished."  Tbe  questions  presented 
were  In  the  main  questions  of  fact  about 
which  the  parties  were  not  agreed.  The 
Judge  could  not,  in  view  of  the  testimony, 
decide  the  case  as  a  matter  of  law.  We 
think  he  properly  submitted  it  to  the  Jury. 

Judgment  Is  B'""»*i^ 
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BIDIBIUI  T.  UeOONNBLL  et  aL 
(SnprMM  Court  of  Miclilgan.  Sept  28,  1906.) 

1.  ConTSAOTS— GORBIDEUTIOH— iRBUmAlf <a  — 
RiGHTB  or  MonOAOXB. 

Where  the  grantee  of  mortgmsed  premiaei 
insured  the  baildioce  thereon  anoer  a  policy 
payable  to  the  nuYtfagee  as  hie  interest  misht 
appear,  and  after  loea^  paymeot  bdnc  denied, 
the  mtHtgagee  became  aeeimty  for  costs  in  a 
aait  by  me  owner  to  recover  thereon,  paid  the 
jury  fee,  and  employed  an  attorney  to  aaslet  at 
the  trial,  audi  acts  constltated  a  suffideot  con- 
sideration for  the  crantee's  agreement  to  pay 
SDch  mortgagee  a  portion  of  the  proceeds  of  tlui 
judgment  recovereo  on  the  policy. 

2.  Attoshet  A.Nn  Glikht — Lubiutt  or 
TOBRSr  TO  Tbud  Fkbsoh. 

Where,  jvlor  to  a  salt  on  an  insorance  policy 
payaUe  to  a  mortgagee  aa  hl>  Interest  might 
api>ear,  it  was  agreed  that  a  certain  amount  of 
the  proceeds  of  any  judgment  recovered  should 
be  paid  to  the  mortm^,  and,  the  proceeds  of 
the  judgment  baring  been  paid  by  the  insurance 
company  to  the  owner's  attorneys^  the  mortgagee 
notified  them  not  to  pay  over  the  mortgagee's 
portion  of  the  fund  to  the  owner  until  the  mort- 
gagee could  conf«  with  his  counsel,  bat  tlie  at- 
torneys diar^arded  such  notice  and  paid  over 
the  full  amount  to  the  owner,  they  were  liable 
to  the  mortgagee  for  bis  proportloa  of  the  fund. 

Appeal  from  Circuit  Oourt,  Berrien  Ooonty, 
In  Chanoeiy ;  Jotan  B.  Garr,  Judge. 

Bill  hr  3^  W.  BelBtle  agaliut  James 
McGoDDell  and  others.  A  decree  was  render- 
ed In  favw  of  complainant  and  defendants 
a]n>esL  Affirmed. 

ATKoed  before  McALTAY,  BLAIR,  HONT- 
OOMEBY.  OSTBANDER,  and  HOOKER,  JJ. 

Cady  &  Andrews  (Oeorge  W.  Bridgman 
of  conneel),  for  appellant!.  Lawrence  O. 
Fyfe,  for  i^ipdlee. 

MONTGOMBBY,  J.  Blla  Simmons,  being 
tbe  owner  of  a  lot  in  Bnclianan,  Mlcb.,  on 
whlvb  stood  a  bonse  and  bam,  on  flie  21st 
of  September  1894,  mortgaged  the  same  to 
the  complainant  for  $884.  On  March  20, 
1806,  Snia  Simmons  conveyed  ber  Interest 
by  warranty  deed  to  defendant  McOonnell, 
be  paying  on  the  purchase  price  $00.  The 
fall  pnrdiaae  price  was  9^10:  The  complain- 
ant's mortgage,  beii^  of  record,  oontinaed  a 
lien  on  the  land  In  the  hands  of  McOonnell. 
nils  fttct  be  recognlMd,  and  on  the  8th  day 
of  April,  1898,  he  procmed  a  policy  of  lur 
■nrance  In  the  Mortbvresten^  National  In  the 
sum  of  $800,  $000  of  wUdi  was  placed  on 
the  dwelling  bonse,  $100  on  the  bam,  and 
$200  on  household  furniture.  The  policy  was 
"payable  to  John  W.  Beistle,  mortgagee,  as 
Ids  interest  may  appear."  In  June,  189^ 
complainant  commenced  forecloeure  of  his 
mortgage  by  advertisement  A  sale  toalk 
place  <m  8^»tember  8,  1808,  which  became 
efltecUTe  to  cot  off  tiie  eqolty  of  redemption 
oa  B^tenriMT  8,  1889.  In  die  meantime,  and 
In  Jnly,  1809,  a  Are  oocnrred,  cimsmnlng  the 
dwelUng  bonse  and  its  contents.  The  bam 
was  not  burned.  The  insurance  company 
rinsed  to  pay  Oie  loss.  A  suit  was  lnstltat> 
ed  In  the  name  at  defendant  McOonnell  aa 
plaintiff;   the  defendants  Oady,  Andrewa 


ft  Mnrdodi  bilng  attwneys  of  record.  A 
recoToy  was  bad  In  tb»  warn  of  $T68J^ 
wbldi  waa  afterwards  paid  Into  the  hands  of 
the  clerk  of  the  court  and  by  him  tamed 
over  to  Gady,  Andrews  ft  Mocdoeb.  While 
the  fonds  were  in  his  hands,  complainant 
demanded  that  tbe  proportt<m  thereof  dne 
him  be  paid  him,  or  that  tbe  funds  be  held 
by  Oady,  Andrewa  &  Mvrmch  mitil  he  eonld 
confer  with  counsel  as  to  his  rights.  Ignor- 
ing tills  request  the  money  was  paid  to  de- 
fendant McOonnell  upon  tbe  latter^  demand. 
This  bill  la  filed  tor  an  accoontliw  and  to 
compel  the  payment  of  the  money  to  com- 
plainant Wnm  a  decree  In  fitvor  of  ctan- 
plalnant,  defendanta  appeal 

The  complainant's  testimony  tnds  to  show 
that  mttee  the  loss  by  lire  he  and  the  deftad- 
ant  McOonnell  cmsalted  one  ot  two  attorneys 
rdattve  to  an  action  on  tbe  policy,  hot  that 
detttidant  MeCmmell  afbwwarda,  acting  In- 
dependenUy,  unpU^ed  the  defendant  atbnv 
TUfM  in  ttie  first  instance.  Oomplainantfa 
testimony,  however,  shows  that  later  on  be 
consulted  with  defendant  Andrews,  and  that 
It  was  agreed  that  complainant  sbonld  em|^ 
Mr.  James  O'Hara  to  assist  at  tbe  trial,  and 
that  be  did  assist;  that  Andrews  advised 
that  tbe  policy  protected  thb  complainant; 
that  he  (oomplaioant)  became  securlly  fw 
costa  and  paid  the  jmy  te^i  aM.  also,  ttiat 
It  was  fully  agreed  before  the  trial  was  en- 
tered npm  that,  it  a  judgment  was  recovered, 
complainant  waa  to  receive  tbe  amount  hia 
dne,  his  interest  in  the  mortgage,  and  that 
Andrews  was  to  see  It  paid  ont  of  Ihe  re- 
covery. The  testimony  of  the  dtfeodants 
differs  from  this  in.  some  particulars.  An- 
drews denies  having  been  empl<^ed  by  com- 
plalnant  at  any  time;  but  ttds  does  appear 
1^  hla  teattnumy:  First  Mr.  CHara  waa 
employed  by  the  complainant  and  assisted  on 
Uie  trial;  second,  btfore  the  trial  commen- 
ced Mr.  CHara  Insisted  that  before  the  trial 
commence  tbtre  be  an  understanding;  third, 
that  there  was  an  agreement  and  hfa  version 
of  it  is  aa  fftllowa:  "So  1h^  agreed  th«& 
I  give  you  this  as  I  understand  the  apee- 
meat  Ur.  CHara  said  the  boose  and  lot 
were  wortti  $160— that  Is  what  Mr.  BeUtle 
bad  told  him— or  ttie  bam  and  lot,  after  the 
fire,  and  he  said.  *Well,  If  we  get  a  judgment, 
we  will  add  that  Into  the  judgment  and  di- 
vide the  amount'  And  I  don't  know  whether 
I  said  anything  or  not  unless  I  said  It  seem- 
ed to  me  that  It  was  an  equitable  arrange- 
ment Q.  What  was  tbe  snbatanee  of  It? 
What  did  McOonnell  say.  If  anything?  A. 
Well,  that  was  McConn^'s  proposition;  that 
ttiey  divide  the  proceeda  In  case  the  suit  was 
won.  Tbe  Court:  Dlvlte  tbe  judgment? 
A.  To  add  this  $100,  the  value  of  the  lot,  to 
the  amount  recovered,  and  thai  divide  it 
Q.  You  mean  the  amoimt  of  Insurance  on 
the  bouse,  or  alt(^her?  A.  Altogether.  I 
might  say  here  there  was  some  talk  there 
about  the  $160,  tb»  lot  and  the  bam  being 
worth  $160,  and  Mr.  McOonnell's  ^200  on  tbe 
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penoM]  ^nptttjf  nA  thst  Ihtj  wvold  dlvMs  j 
the  wkote  tUac— |Mt  oAet  ooe  of  tboaa 
■gataHt  tte  olksr.  Q,  Bn  there  was  ■»  ab- 
•olste  anmageoieat  made  as  to  bow  ite  ttdnc 
aboald  be  dtiided?  Jl  There  was  a  fiinel 
vndcfBtndlBc  that  was  to  be  the  dtrMaa^ 
That  fs  BIT  RBendwaiiee  of  It" 

The  *w*«A«nf  ■earn  to  have  eoaalned  i 
tU»  asreenMBt  al  one  cnattns  lAugtr  tfea  , 
Riatloa  of  creditor  and  debtor  betireea  eon-  I 
ptelnant  and  deCendant  McCouneiL   We  do  I 
not  so  and  the  Caeta.   We  are  fnllT  oatMled 
that  the  parties  taitmded  to  proflde  for  a 
dfrlaloa  of  the  fnad  reoorend.  and  tbet  tt 
is  BMUdfest,  and  nrast  have  been  nanifcat 
tnm  the  fint,  to  Mr.  Andrews,  that  the  par-  ; 
pose  waa  to  prerent  tUa  fund  going  into  { 
the  hands  of  defendant  MeConoeU.  If  then  i 
was  doobt  aboBt  this  in  Us  lalnd  at  the  tlme^  ' 
be  bad  ample  notiee  of  conq>lainanfs  dalm  | 
to  tbat  regard  before  the  mon^  wm»  paid  ! 
Ofer  to  HeConn^  Under  tiieae  dream-  ' 
Btanoea  be  could  not  rrilere  htmeelf  or  his  I 
ftrm  by  tnmiDg  the  nxner  orer  to  McOoo- 
nell.   Sims  t.  Brown,  6  TbompL  ft  C  <N.  T. 
Ba^  Ct)  0;  Veraet  t.  Wlloaz.  M  How. 
Frac  820.  M  Aawn  by  these  cases,  An- 
drew^ ss  sttomey,  was  not  boimd  to  jlM 
to  the  demand  of  McCooDell  witboot  In- 
demnity.  It  was  open  to  him  to  file  a  bill 
of  interpleader,  if  deemed  neceasary  for  Us 
protection.  The  record  shows  that.  Instead 
of  doing  tUs,  he  stated  to  tbe  complainant 
In  HcC<«uiell*s  ivesence  tbat  be  would  bare 
to  pay  tbe  money  orer  to  UcConnell  ca  de- 
mand.  It  la  needlees  to  say  tbe  demand 
"followed  bard  nptm." 

It  Is  argned  by  tbe  app^lee  tbat  the  com- 
plainant nerer  acquired  any  Interest  in  this 
Insarance.  Bnt  tbe  law  Is  not  ao.  If  it  be 
conceded  that  tbe  owner  of  the  eqni^,  who 
Is  tbe  Insured  named  Id  the  policy,  is  the 
proper  party  to  maintain  an  action  on  the 
policy,  It  does  not  follow  that  the  mortgagee 
bas  no  eqnltible  interest  in  tbe  fund. 
Ostrander  on  Fire  Insarance,  304,  800.  This 
qnsstlMi  Is  nnimportaxit  In  this  case,  how- 
ever, as  we  find  there  was  an  e;qtress  agree- 
ment to  dlTlde  this  fond,  and  diat  there  was 
a  conelderatlon  for  this  agreemmt  in  tbe 
serrioes  ot  Mr.  O'Hara,  ftiniisbea  and  paid 
tOK  by  complainant  We  think  this  Judg- 
ment was  Impressed  with  an  equitable  trust 
In  faror  of  complainant  which  was  not  di- 
verted by  the  mon^  finding  its  way  Into 
the  hands  of  defendants  Oady,  Andrews  & 
Murdoch,  that  <m  notice  of  complainant  it 
was  tbelr  duty  to  retain  so  much  of  the 
money  as  would  aatlsfy  their  demand,  and 
that  thlB  bill  was  properly  filed  to  have  a 
trust  declared  and  for  an  accounting.  The 
decree  was  sufficiently  favorable  to  defend 
ants.  The  case  ii'one  of  some  hardship  to 
defendants.  No  fraud  ie  char^ced,  but  we 
are  constrained  to  hold  that  defendant  An> 
drews  did  not  regard  tbe  rights  of  complain- 
ant  and  failed  to  protect  him. 

The  decree  la  affirmed,  with  costs. 


MMPOMTEM,  qnA 


pABflcm  St  sL  T.  crrr  or  oband 

SAPIDB. 

(ffaji  !■■  Cat  si  mOi^  Sept.  38^  19Q&) 
1.  MuBKiFaK   OMnBazBon  —  Pcaue  Im- 

wovmris  rsmsimis  fniiiim  Lahd- 

owsna. 

Under  tbe  Omd  »spih  cgy  ebartv.  ooo- 
fisriag  pswer  the  city  eevBcB  to  SMfee  stteK 
haptovaKatSi  an  sm^bhmc  m  absttiag  fto^ 
ertj  for  the  taspiwrcmnt  of  a  street  waa  not 
void  beca—e  the  tjueaatl  waa  let  and  executed. 
Che  bond  apfvtmd,  ad  the  wotk  eoaqileCed  be- 
foR  an  J  oppottHnity  was  gtvea  to  the  landown- 
ers to  be  heard ;  the  dty  not  being  rcqofred  to 
■obniit  the  qocstian  of  the  sdvinfacntT  of  tbe  ia»- 
jiiim  IM  nl  to  the  taxpayen,  nor  s>ve  them  an 
opportnntty  to  be  hiaiil  hi  rriitinn  thaeto. 
Z  Samk. 

Under  the  Grand  Ra^de  city  ehartv,  peo- 
Tiding  for  the  bBprotemeat  of  streets,  the  only 
notice  reiinired  to  be  gnen  to  property  owners 
is  tbMt  required  aflv  the  aaiwnnnii  are  re- 
ported. 

3L  8aiA— Snms—TttcBBStTT. 

Where  a  dty  cooncQ  had  power  to  oon- 
■tmct  certain  street  impKmmenta,  it  was  com- 
petent for  It  to  indode  the  caostrnciion  of 
storm  water  aewen;  and,  sndi  sewcn  being 
proTided  for,  the  neoeadty  thereof  was  not  re- 
TiewaMe  in  e  salt  to  art  aside  an  awnncnt  for 
such  improTCSAcnt 

4.  Sam— AaaaasKKSTB — SPASATa  Pabchls. 

Where  a  widow  occnpled  two  parcels  of 
farm  land  tt^tber,  <Mie  of  whidi  die  owned  In 
fee  and  held  a  dower  estate  In  the  other,  an  as- 
seaamcnt  at  both  tracts  in  one  pared  for  street 
improTements  was  not  emmeooa. 

Appeal  from  Superior  Court  of  Granl 
Rapids,  In  Chancery ;  Bldwrd  L.  Newnbam. 
Judge. 

Bill  by  Walter  S.  Parstms  and  others 
against  the  dty  of  <taind  BaiMa.  From  a 
decree  In  favor  of  defendant  pUlntlffla  ap- 
peal. Affirmed. 

Argued  before  McAIiVAT.  BIiAIB,  MONT- 
GOUEBT,  OSTRANDER.  and  HOOKER,  33. 

Holmes  ft  Holmes,  for  appeUants.  Moses 
Taggart  tar  appdlea 

HOOKER,  3.  Tba  bill  of  complaint  In 
this  cause  was  filed  In  August  1898.  Abby 
Parsons,  a  widow,  sbice  decmsed,  was  tbe 
sole  complainant  Its  object  was  to  restrain 
tbe  collection,  by  sale  of  the  premises,  of 
an  assessment  for  street  improvements 
tberetf^re  made  against  her  interest  in 
certain  real  estate  tbat  bad  belonged  to  her 
deceased  husband  at  the  time  of  bis  death, 
her  Uiterest  In  which  consisted  of  an  es- 
tate In  fee  of  a  portion  and  a  dower  ri^t 
of  another  part;  both  being  folly  described 
in  the  bill.  All  were  farm  lands  and  parts 
of  one  Izact,  which  was  the  hmne  of  h^ 
self  and  husband  while  he  lived.  The  bill 
states  that  she  was  the  person  to  pay  the 
taxes  assessed  sgalnst  said  property.  An 
answa  was  filed.  Abby  Parscms  died  <hi 
March  18,  1809,  and  an  order  tevlvlnc  said 
suit  In  tbe  name  at  Hiram  O.  Luce,  special 
administrator,  was  made  August  2^  189&. 
On  January  4^  1902,  upon  a  Bhowlnjg  that 
■aid  Luce  had  been  discharged  as  special 
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admli^MTttiff;  an  order  wu  made  rerlv- 
ing  the  rait  In  ttie  names  of  the  preeent  pai^ 
ties  complainant;  tbey  being  li^s  at  law 
of  Abby  Parsons.  The  bill  iraa  dismissed 
after  a  liearing  of  Uta  merits  on  April  22, 
1901  and  an  appeal  lias  been  taken  by  one 
or  mom  of  tbe  complalnanta. 

Accofdl&ff  to  the  claim  ct  tbe  complain- 
ants coonsel,  as  shown  tat  their  brief,  this 
improrement  was  unneceesary  and  Ul-ad- 
Tiaed;  the  Boll  being  sandy  and  not  reqnlr^ 
Ins  a  sewer.  Witnesses  wo  testified,  giving 
tbelr  opinion,  also,  that  the  woik  was  poor- 
ly dime.  Tbey  also  allege  that  tbe  assess- 
ment was  Toid  by  reason  of  noncompliance 
with  the  law  qnder  which  they  were  osder- 
ed  and  made. 

Kalamazoo  ararae  nms  northweat  and 
■outbeast,  jirinlDg  Burton  aTonne  at  the 
■ontb  qnarter  poat  of  section  S,  according 
to  tbe  map  fmrnlahed  by  complainants'  conn- 
aeL  TbB  land  In  wlilfdi  Abby  Parsons  bad 
a  dower  inta«st  latiie  S.  B.  M  of  section  5, 
and  It  is  contlgnons  to  Burton  avenve,  lying 
north  (kC  said  aTenne.  Its  southwest  comer 
extends  to,  or  within  a  few  rods  at,  Ealama- 
soo  aTenne.  West  of  this  parcel  Is  the  land 
vliich  she  claimed  to  own  In  fee.  which  is 
all  of  the  &  W.  %  of  section  6.  lying  east 
of  Kalamasoo  avenne^  which  it  abuts.  On 
Jnne  7.  1897,  a  resolution  was  adopted  by 
tbe  common  council  that  the  grading  and 
graveling  with  pit  gravel  of  Kalamazoo 
avenue  from  the  aonth  line  of  Fifth  avmue 
to  fb»  north  line  of  Burton  avenue,  inelndlng 
tbe  construction  of  vertical  stone  curbing 
and  necessary  bridges,  culverts,  catch-basins, 
approaches,  and  cesspools,  was  a  necessary 
public  Improvement  On  Jnne  14th  a  mo- 
tion to  reconsider  this  resolution  was  adopted. 
Thereupon,  as  substltnteB  for  such  resolu- 
tion, two  resolutions  were  offered  and  adopt- 
ed.  One  of  these  related  to  a  proposed  Im- 
provement of  Kalamaxoo  avenue  from  Fifth 
avenne  to  Burton;  the  other,  from  Boston 
avenue  to  Burton  avenue.  We  find  but  one 
ot  these  reaolntlons  In  the  record.  It  is 
as  follows: 

"By  Aid.  Terkerko!  'Resolved,  by  the. 
common  council  of  tbe  city  of  Grand  Baplda, 
tbat  the  grading  and  graveling  of  Kalamazoo 
avenue,  a  pnblle  street  In  the  city  of  Orand 
Bapidi^  from  the  north  line  of  Boston  Bve< 
niM,  a  public  street  in  said  city,  to  the  north 
line  of  Burton  avenue,  a  public  street  In  said 
<dty.  Including  the  construction  of  the  neces- 
saiy  bridges,  culverts,  gutters,  crou-walks. 
manholea,  catch-basins,  approaches,  storm 
water  sewers,  and  cesspools  In  portion  of 
said  Kalamaxoo  avenue*  Is  a  necessary  pub- 
lie  Improvement  And  be  It  further  resolv- 
ed, that  the  ezpwse  of  said  public  Improve* 
ment  shall,  pursuant  to  title  B  of  the  charter 
of  the  said  city,  be  defrayed  by  assessments 
payable  in  five  equal  annual  instellmente  In 
the  manner  In  said  tiUe  S  provided  for.* 
Adopted." 

On  Jnne  2Stfa  a  final  estimate  of  tSf600  fWr 


this  bnproTMnent  was  filed.  On  June  i28th 
tiie  clerk  presented  a  contract,  which  waa 
approved  by  the  conndl.  and  the  mayor  waa 
directed  to  encnte  H;  whitdi  he  did.  On 
September  7th  a  resolntton  waa  adopted,  di- 
recting the  mayor  to  anwlnt  a  committee  of 
three  from  the  council  to  locate  a  district 
to  be  usessed  for  tbB  improvement  to  Kal- 
amaaoo  avenue  between  Boston  and  Burton 
avennee.  Presnmably  this  was  done,  for 
the  report  of  such  committee  appears  In  the 
record,  and  also  its  adoption  on  September 
18Ql  a  petition  to  have  the  roadway  made 
28  feet  wide,  Instead  of  18,  and  a  remon- 
strance against  such  change,  were  filed  and 
rrferred  to  the  alderman  of  the  ward.  This 
waa  on  September  27th.  On  October  2Sth, 
under  a  suspension  of  the  rules,  the  resolu- 
tion and  order  for  the  Improvement  of  Kala- 
masoo  avenue  from  Boston  to  Barton  ave- 
nues waa  reconsidered,  and  aubstltatea  wen 
adc9ted  aa  follows: 

**  *Whereas,  It  has  hem  detomlned  by  the 
common  council  of  the  city  of  Orand  Rapids, 
by  resolution,  that  the  grading  and  graveling 
of  Ealamaaoo  avenue,  a  public  atreet  In  the 
dty  of  Orand  Rapids,  from  tbe  north  line  of 
Boston  avMine,  a  public  street  In  said  ci17, 
to  tbe  north  line  <^  Barton  avenne,  a  public 
stieet  in  said  dty.  Including  the  conatruction 
of  the  necessary  bridges,  calverta.  gutters, 
cross-walks,  manhole^  catdL-basins,  ap- 
proaches, storm  water  sewers,  and  cesspools 
in  Bsid  portlcm  of  said  Kalamaaoo  avenue,  Is 
a  necessary  public  improvement;  and  where- 
as, the  board  of  public  works  in  and  for  tbe 
of  Grand  Raplda  haa  csdmated  the  ex- 
pense of  said  Improvement  inelndlng  the 
cost  of  such  estimates  and  plans  and  assess- 
ments inddmt  tliereto,  at  the  snm  ct  five 
thousand  six  hundred  (S,600)  dollars :  Th«e- 
fore,  - resolved  by  the  common  council  ot  tbe 
dty  of  Orand  Rapids,  that  the  entire  of  such 
expense  be  assessed  upon  the  owners  or  oc- 
cupante  of  lands  and  houses  l>en^ted 
soch  improvement  And  l>e  It  further  re- 
solved, that  the  following  portion  of  said 
dty  be  deemed  to  be  benefited  by  said  pub- 
lic improvement  to  tiie  entire  «tent  of  said 
estimated  expense,  and  proper  to  be  assess- 
ed to  the  whole  expense  thereot  to  wit :  All 
lote,  parte  of  lots,  and  pieces  of  land  includ- 
ed within  the  following  bonndariea:  Com- 
mencing at  the  Interaectlon  of  the  easteriy 
line  of  Kalamasoo  avenue  and  the  north 
line  of  Boston  avenue;  th«ice  southwiy 
along  the  said  easterly  line  to  the  south  line 
of  Boston  avenue,-  thence  east  along  said 
south  Una  to  a  line  paralld  with  and  distent 
100  feet  from  the  said  easteriy  line  of  Kala- 
mazoo avenne;  thence  southeasterly  along 
said  parallel  Itoe  to  a  line  parallel  with 
Boston  avenue  and  distent  100  feet  there- 
from; thence  east  along  said  parallel  line 
to  the  east  llmlte  of  said  dty ;  thence  south 
along  said  east  llmlte  to  the  north  line  of 
Burton  avenne;  thence  west  along  tbe  north 
line  of  said  Burton  avenue  to  the  easterly 
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line  ot  the  Detroit,  Grand  Rapids  &  Western 
Railroad  right  of  way ;  thence  northwesterly 
along  said  line  last  mentioned  to  the  north 
and  south  Quarter  line  of  section  B,  township 
6  north,  range  11  west;  thence  north  along 
said  quarter  line  to  a  point  IBO  feet  weateE- 
ly  at  right  angles  to  the  southwesterly  line 
of  Kalamazoo  avenue ;  thence  northwesteiiy, 
parallel  with  Kalamazoo  arenue,  to  a  line 
drawn  through  the  place  of  b^Innlng  at 
right  angles  to  the  easterly  line  of  Kalama* 
zoo  arenne;  thence  northeasterly  to  the  place 
of  beginning,  excepting  from  the  above-de- 
scribed district  all  public  streets  and  alleys.' 
Adopted. 

"By  Aid.  Gibson:  Order  rebitlTe  to  tbe 
Improvement  of  Kalamazoo  avenoe  from 
Boston  avenne  to  Bnrtm  avenue: 

"  'Whereas,  the  common  council  of  the  dty 
of  Grand  Baplds  did.  by  the  affirmative 
vote  of  five-sixths  of  all  tbe  aldermen-elect 
of  said  common  council,  resolve  to  make  the 
following  pobllc  Improvements  In  said  city, 
viz. :  The  grading  and  graveling  of  Kalama- 
zoo avenue,  a  public  street  in  the  dty  of 
Grand  Rapids,  from  the  north  line  of  Bos- 
ton avenue,  a  pnbllc  street  in  said  dty,  to 
the  north  line  of  Burton  avenue,  a  public 
street  in  said  dty,  Including  the  construc- 
tion of  the  Decessary  bridges,  culverts,  gut- 
ters, cross-walks,  manholes,  cateb-baalDS,  ai»- 
proaches,  storm  water  sewers,  and  cess- 
pools In  said  pcH^on  of  said  Kalamazoo 
avenue;  and  whereas,  said  common  coundl 
has  determined  to  make  such  public  improve- 
ment; and  whereas,  the  board  of  public 
woricB  in  and  for  the  dty  of  Grand  Rapids 
has  estimated  the  «q>en8e  thereof  at  the 
sum  of  five  thousand  six  hundred  (5,600) 
dollars,  Indudlng  the  costs  of  estimates, 
plans,  and  assessments  Inddent  thereto : 
It  is  thereupon  ordered  that  tbe  following 
portion  of  said  dty  Is  deemed  to  be  bene- 
fited by  said  public  Improvement  to  the  en- 
tire estBat  of  said  estimated  expense  and 
propo*  to  be  assessed  for  the  whole  expense 
thereof,  to  wit:  All  lots,  parts  of  lots,  and 
pieces  of  land  Indnded  within  the  follow- 
ing boundaries:  Commencing  at  the  Inter- 
seetlon  of  tbe  easterly  line  of  Kalamazoo 
avenue  and  tbe  north  line  of  Boston  avenue; 
thence  soutberly  along  the  said  easterly  line 
to  the  south  line  of  Boston  avenue;  thence 
east  along  the  said  south  line  to  a  line  par- 
allel with  and  distant  100  feet  from  the  said 
easterly  line  of  Kalamazoo  avenoe;  thmce 
southeasterly  along  said  parallel  line  to  a 
line  parallel  with  Boston  avenue  and  dis- 
tent 100  feet  therefrom;  thence  east  along 
said  parallel  line  to  the  east  limits  of  said 
dty ;  thence  south  along  the  said  east  limits 
to  tbe  north  line  of  Barton  avenue ;  thence 
west  al<Hig  the  north  line  of  Bald  Burton 
avenue  to  the  easterly  line  of  the  Detroit, 
Grand  Rapids  ft  Western  Railway  right  ot 
way;  thence  northwesterly  along  the  said 
line  last  mentioned  to  tbe  north  and  south 
Quartw  line  of  section  6,  townsh^  6  north. 


range  11  wert;  tlienoe  north  along  said  quar^ 
ter  line  to  a  point  160  feet  westerly  at  risbt 
angles  from  the  southwesterly  line  of  Kala- 
mazoo avenue;  thence  nortbwestwly,  par- 
allel with  Kalamaioo  avenue,  to  a  line 
drawn  through  the  place  of  beginning  at 
right  angles  to  ttw  eaato-ly  line  of  EaJama- 
zoo  avOTue;  thence  northeasterly  to  tbe 
place  ot  beginning— excepting  from  tbe 
above  described  district  all  public  streets 
ODd  ftll^  And  Uwt  tbe  board  itf  aaaessors 
of  tbe  dty  of  Grand  Rapids,  who  tbe 
charter  of  said  dty  are  oonatftnted  com- 
missioners tat  tb»  purpose,  be,  and  tbe^ 
are  hereto,  directed  to  make  said  asaess- 
mente  npon  all  owners  ot  occopanta  of  lands 
and  houses  within  the  district  afmresald 
In  proportion,  as  nearly  as  may  be,  to  tbe 
advantege  whldi  eadi  shall  be  deemed  to 
acquire  by  the  making  of-  sndi  pnbllc  Im- 
provement; and  It  Is  farther  ordered  and 
directed  that  said  commissioners  shall  divide 
each  assessment  on  tbe  assessment  roll  so 
to  be  made  Into  five  equal  parts,  and  tliat 
said  commissioners  meet  for  the  purpose  of 
making  such  assessment  on  Friday,  the 
29th  day  of  October,  1887,  at  10  o'dock  In 
the  forenoon,  at  tbe  ofllce  of  the  dty  dark.* 
Adopted- 

"The  following  assessment  roll,  heretofore 
returned  by  the  assessors  and  filed  in  the 
office  of  the  city  clerk,  was  presented  by  the 
clerk :  Tbe  Improvement  of  Kalamazoo  ave- 
nue from  Boston  avenue  to  Burton  avenn& 

"Aid.  Verkerke  moved  to  accept  the  roll, 
and  that  further  consideration  of  the  same 
be  postponed,  and  Monday  evening,  January 
17,  ISEtS,  at  the  session  of  the  common  coun- 
cil on  Bald  evening,  be  designated  as  the 
time,  and  the  common  coundl  rooms  in  tbe 
city  of  Grand  Rapids  as  the  place,  for  hear- 
ing appeals  therefrom,  and  the  dly  clerk 
be  Instructed  to  give  notice  of  said  time  and 
place  ot  hearing  appeals,  and  of  the  names 
being  returned  to  his  office  to  be  published 
In  the  Grand  Rapids  Herald,  a  dally  pub- 
lic newspaper,  printed,  published,  and  cir- 
culated In  the  d^  of  Grand  Rapids,  for 
at  least  two  successive  days  previous  to 
said  January  17,  1888.  Carried." 

"January  10,  1808. 

"The  clerk  presented  for  further  considera- 
tion and  for  hearing  appeals  the  assessment 
roll  for  the  Improvement  of  Kalamazoo  ave- 
nue from  Boston  avenue  to  Burton  avenue. 
Appeals  being  presented  by  Sarah  S.  Flsk. 
Mrs.  Abby  A  Parsons,  Margaret  Powers,  and 
others.  Aid.  Gibson  moved  that  the  same 
be  referred  to  a  ^pedal  committee  of  tbree 
to  be  appointed  by  the  mayor,  and  that  fur- 
ther consldOTation  of  the  roll  be  postponed 
for  one  week.  Carried.  The  mayor  a^ 
pointed  Aid.  Yerkerke,  Gibson,  and  Slonun 
as  such  committee." 

"January  17,  1808. 
"The  derk  presented  for  further  con&ldera- 
tlou  the  assessment  roll  for  the  improvement 
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of  Kalamaioo  tTenm  from  Boston  arame  to 
BnitoD  BTMiiie.  AkL  Tflrkerke  moved  tbat 
further  consldflratlon  of  tbe  roll  be  postponed 
for  one  week.  Carried.  Aid.  Verkorke  moved 
to  reconalder  the  votw  on  hU  motion  to  post- 
pone conBlderatlon  on  the  assessment  roll  for 
tbe  Improvement  of  Kalamaioo  avoine.  Car- 
ried. Aid.  Tetfeerke  then  moved  tbe  follow- 
ing as  a  snbstltnte  for  bis  original  motltn: 
That  fnrthor  consideration  of  tbe  roll  be 
XKWtponed  one  wedc,  and  that  tbe  roll  be 
laid  on  tbe  table,  and  that  tbe  committee 
bt  given  further  time  for  the  hearing  of 
appeals.  Carried.** 

"January  34.  1888. 
"Tbe  clerk  presented  for  hirther  considera- 
tion tbe  roll  for  tbe  Improvement  of  Kalama- 
soo  avenue  from  Boston  avome  to  Bnrt<Hi 
avoiiia  Thereopon  Aid.  Vwkerke,  the  chair- 
man of  the  committee  having  the  matter  In 
charge,  asked  that  the  committee  be  granted 
one  week  more  time.  On  motion,  time  asked 
tot  was  granted." 

**Jannary  81.  1898. 
"The  clerk  presented  for  further  consider- 
ation tbe  assessmoit  roll  for  tbe  Improve- 
ment of  Kalamaaoo  avenue  from  Boston 
avenue  to  Burtcm  avorae.  Thereupon  Aid. 
Terkerke.  chairman  of  the  committee  having 
the  appeals  from  tbe  assessmoits  in  said 
roll  in  charge,  presented  tbe  following  re- 
port: 

"To  tbe  Honorable  tbe  Mayor  and  tbe 
Common  Coundl  of  tbe  City  of  Grand 
Rai^ds — Gentlemm:  Tour  special  cmomlt- 
tee,  to  whom  was  referred  tbe  various  ap- 
peals from  the  assessment  roll  for  the  Im- 
provement of  Kalamazoo  avenue  from  Bos- 
ton aTenue  to  Burton  avenue,  respectfully 
r^>ort  that  the  same  has  had  careful  consld- 
«ratioD.  While  we  find  the  assessments  on 
said  roll  rather  burdensome,  we  find  it  eQni- 
tably  apportioned  according  to  ben^ts.  We 
therefore  recommend  that  the  appeals  be 
denied  and  the  roll  ratified  and  confirmed. 
John  Terkerke,  W.  H.  Olbmn.  O.  B.  Slocam, 
Special  Committee.' 

"Adopted  February  7. 1898." 

Tbe  forgoing  shows  that,  while  many 
measures  were  adopted  and  reconsidered,  tbe 
following  proceedings  were  taken:  (1)  A 
resolatlon  of  necessity  for  the  Improvement 
on  Jtme  14th,  and  that  the  cost  be  assessed 
on  land  owners.  (2)  The  filing  of  an  esti- 
mata  on  June  26tb.  (3)  The  appointment 
of  a  committee  to  determine  an  assessment 

■district  on  September  7th.  (4)  A  report  of 
the  committee  and  its  adoption  on  September 
13th.'  (6)  The  entry  in  its  minutes  required 
by  section  2  of  title  6  of  the  charter,  which 

■  describes  tbe  improvement,  declares  its  neces- 
sity, states  the  proportion  to  be  assessed  on 
landowners  to  be  benefited,  and  specifies  the 
whole  sum  to  be  assessed  and  the  portion 
of  the  city  deemed  benefited.   This  was  done 

•October  25th.  (6)  The  entry  of  the  order 
required  by  section  5  of  title  6  of  the  charter. 

.An  appeal  was  taken  from  the  assessment 


which  followed,  and  this  was  heard  and 
determined  adversely  to  complalnanta. 

It  la  claimed  that  tbe  assesament  la  vtrid 
for  tbe  reason  that  the  contract  was  let  and 
executed,  bond  approved,  and  woilc  complet- 
ed before  any  opportunity  was  given  the 
landowners  to  be  heard.  The  answer  admits 
that  tbe  omtract  was  let  and  signed,  and  the 
contractw  was  wdered  to  commence  work 
at  once,  on  July  Sd.  By  Its  terms  the  work 
was  to  be  finished  by  S^tember  1st,  follow- 
ing. It  la  stated,  and  not  denied  13iat  we 
discover,  that  the  work  waa  dcme  acccHrdlng 
to  ^e  terms  of  tbe  contract,  and  before  any 
steps  were  taken  to  determine  the  assees- 
ment  dlatrlct^  and  before  the  action  of  Octo- 
ber 26th.  It  seems  to  have  been  the  under- 
standing of  tbe  coundl  that,  upon  declaring 
tbe  necessity  of  certain  street  Improvements, 
It  might  go  on  and  make  them  and  after- 
wards take  the  necessary  steps  to  assess  the 
cost  upon  the  landowners  of  the  vicinity,  and, 
as  already  stated.  It  completed  this  work  be- 
fore It  took  any  step  to  determine  the  district 
to  be  assessed.  Tbe  charter  confides  to  tbe 
council  the  power  to  require  and  make  street 
improvements.  It  does  not  require  It  to  sub- 
mit the  question  to  the  taxpayers,  or  give 
them  an  opportunity  to  be  heard  In  relation 
thereto;  but,  having  declared  tbe  necessity. 
It  may  proceed  with  the  work,  anticipating 
the  collection  of  assessments  and  taxes — a 
method  pointed  out  in  subdivision  1  of  sec- 
tion 2  of  title  S  of  tbe  charter.  The  only 
notice  to  the  citizen  is  that  provided  after 
the  assessments  are  reported,  which  he  has 
a  right  to  have,  and  which  relates  to  his 
assessment,  and  to  that  only.  We  are  of 
the  opinion  that  the  proceedings  up  to  and 
including  the  assessment  were  regular,  and 
that  they  should  not  be  set  aside  for  the 
reason  stated,  nor  for  the  reason  that  tbe 
work  was  done  before  tbe  assessment  was 
made  or  the  assessment  district  determined 
upon.  We  think  It  was  competent  for  the 
council  to  Include  In  Its  resolutions  storm 
water  sewers.  It  did  this  in  its  substitute 
adopted  June  14th,  and  we  must  assume  that 
tbe  resolatlon  reflected  Its  judgment,  whether 
It  acted  upon  the  recommendation  of  the  city 
engineer  or  not  It  was  a  legislative  act,  the 
validity  of  which  does  not  depend  upon  what 
some  court  of  Justice  may  think  of  Its  wis- 
dom, or  upon  the  want  of  personal  knowledge 
of  Individual  members  of  the  councU. 

It  is  claimed  tbat  this  assessment  Is  void 
because  the  complalnante'  land  was  assessed 
as  one  parcel,  while  sbe  held  different  es- 
I  tates  in  two  parcels  (though  occupied  as  one), 
one  of  which  abutted  upon  the  street,  while 
the  other  did  not.  It  seems  to  be  assumed 
that  land  not  abutting  upon  a  street  Is  not 
l>eneBted  by  street  improvemets,  or.  If  at  all, 
not  as  much  as  lands  which  abut.  It  U 
doubtless  generally  true  tbat  distinct  and 
separate  parcels  must  be  assessed  separately, 
but  tbis  Is  as  much  a  matter  of  occupancy 
and  use  as  of  titles  A  home  cov^ing  two 
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lots  may  be  assened  as  a  whole,  or  a  fann 
Including  two  40-acre  lots  may  be  aasesBed 
as  one  parcel.  The  fact  that  the  owner  haa 
dUCerent  eetatee  does  not  make  separate  as- 
sessments necessary.  Counael's  brief  states 
that  "«Tei7  IndlTldaal  foot  of  adjacent  prop- 
wfy  extending  back  half  a  mile  was  assessed 
at  an  amoqnt  equal  to  the  abuttli^ 
«rty."  We  are  not  Impressed  by  the  contri- 
tion that  mere  separation  from  the  street  by 
a  narrow  strip  should  make  property  exempt 
from  assessment,  when  other  adjacent  prop- 
erty, not  BO  separated  from  the  street,  would 
not  be.  Benefits  depend  upon  something 
more  substantial  than  mere  occupancy  or 
ownership,  which  are  necessarily  tempwary. 

We  are  asked  to  sit  In  rvTlew  of  the  Jndg^ 
ment  of  the  assessing  board,  but  we  cannot 
do  that  The  power  of  assessment  Is  rested 
elsewhere.  We  think  that  tbe  dalm  of  fraud 
Is  not  sustained  by  the  proof.  It  was  com- 
petent to  Include  tbe  storm  sewer  with  tbe 
oUier  IniproTttnrats.  It  was  a  part  of  tbem, 
as  it  was  a  means  of  expeditiously  removing 
water  from  the  highway.  Having  discussed 
the  qnestlona  tiiat  seem  most  meritorlons,  we 
(HDit  allusion  to  others,  whldi  do  not  legolre 
It 

The  decree  is  affirmed,  with  costs. 


COOPER  T.  PHCENIX  AOOIDBNT  *  SICK 
BBNBFIT  ASS'N  OF  BBNTOM 
HARBOR. 

(Snprsme  Court  of  Mlcliigdn.  Sept  28,  IWH.) 

1.  IifsuBANOB— Sick  Binbfit— FoLicr—Con- 
DiTioNB— Application. 

Where  plaintiff's  preliminary  notice  of  111- 
nesa  aa  a  basis  for  a  claim  on  a  nek  benefit  pol- 
icy recited  ttiat  he  was  not  neceBsarily  confined 
to  his  house  nor  to  bis  bed,  and  plaintiff's  physi- 
cian as  a  witness  testified  that  he  was  not  nec- 
essarily confined  to  the  house  during  the  con- 
tinuance of  Ills  aickneas,  plaintiff  was  not  en- 
titled to  recover  under  a  provision  for  the  pay- 
siMit  of  benefits  while  the  insured  was  ''nec- 
essarily, entirely,  and  continuously  confined  to 
tbe  bouse  and  subject  to  tbe  calls  of  a  registered 
physidan." 

2.  Sascb— Aonona— CoHiuor  Luitatxonb— 
Waivbb. 

Where,  in  an  action  to  recover  sick  benefits 
under  a  policy,  defendant  Immediately  denied 
liability  on  January  7,  1902,  on  receipt  of 
proofs,  but  later,  on  July  16th,  offered  to  pay 
ISO  "for  the  sole  purpose  of  avoiding  litigation 
and  tlie  attendant  expenses  thereof,*'^  which  of* 
fer  was  renewed  on  July  18th,  such  offers  were 
not  negotiations  calentated  to  prevent  plaintiff 
from  Bringing  suit,  and  thwefore  did  not 
amount  to  a  waiver  of  a  policy  provision  pro- 
viding that  no  suit  should  be  brought  thereon 
unless  commenced  within  three  years  after  the 
right  of  action  aeemed. 

Error  to  Circuit  Court,  Kent  County; 
Willis  B.  Perkins,  Judge. 

Action  by  Thmnas  F.  Coi^  against  tbe 
Phouilx  Accident  St  Side  Benefit  Association 
of  Benton  Harbor,  Mich.  From  a  Judgment 
in  favor  of  plalntlg,  defendant  brings  error. 
Reversed. 


I  Argued  before  McALVAT,  BLAIR,  MONT- 
OOMBRY,  08TRAMDBR.  and  HOOKER, 
JJ. 

B.  J.  Adams,  for  aro^Hsnt.  McKnlgftt  ft 
UcAlUster,  for  appellee. 

OSTRANDBR,  J.  Plaintiff  sued  npim  a 
policy  of  insurance  iBsaed  by  dsfWidant  com- 
pany. With  its  plea  ttM  defendant  set  tip 
various  provisions  and  conditions  of  the 
policy  sued  upon,  and  upon  them  and  upon 
evidence  claimed  to  be  undisputed  baaed  its 
d^ense  to  the  action.  Tbe  c«idltl<m  relied 
iqwn  la:  "Lesal  proceedings  tta  recorar 
bovnnder  shall  not  be  brought  imtll  after 
three  months  from  date  of  filing  proofa  at 
borne  office  of  tbe  association,  nor  brongbt  at 
all  unless  commoiced  witMn  three  months 
of  tbe  time  when  right  of  action  may  accme.'' 
Plaintiff  claims  this  provlal(m  was  waived 
and  title  time  extoided  1^  negotlatkns  for  a 
aettlanent  Tbe  provisions  of  the  poller  re- 
lied upon  are  the  following:  ''Third.  Xn 
tbe  sum  of  tS5  per  month  [this  refers  to  the 
Indemnity  provided  to  be  paid],  or  mt  that 
rate  for  any  proporti«mte  part  thereof,  for 
the  number  of  ccmsecutlve  days  after  the 
first  five  days,  that  tbe  aasored  la  neeo—arlly, 
entirely,  and  continuoualy  confined  to  tbe 
house  and  subject  to  the  calls  of  a  nslstaed 
ptayaK^  In  ffood  standlnc.   •  *   *  (d) 
Disability  resulting  fn«i  sunstroke,  fireea- 
Ing,  carbuncles,  b(^  felons,  absceoa,   •  *  • 
is  classified  as  Illness,  and  covered  only  under 
clause  third  of  this  contract"   Such  disabil- 
ity as  plaintiff  Buffered  resulted  fnnn  a  fekm, 
and  tiie  declaratkm  avers  tbe  right  to  re- 
cover under  clause  "third,",  above  quoted. 
The  court  directed  a  verdict  tOr  plaintiff  for 
180.85.  and  Judgment  was  entned  od  tbe 
verdict  This  ruling  of  the  court  Involved 
the  determination  that  plaintiff  had  made  a 
case  entitling  him  to  Indemnity  va&er  clause 
"third"  of  tbe  cerUflcata,  and  also  tbat  the 
action  was  begun  wltbln  three  months  after 
hla  right  of  action  accrued.  For  plaintiff  Is 
error  it  Is  contended  tbat  tbe  recwd  auivorts 
nether  ctmclusion,  and  that  either  a  vradict 
should  have  been  directed  for  d^Ondant  or 
tbe  questions  submitted  to  tlie  jury. 

Plaintiff  resides  at  Newaygo,  and  for  three 
years  before  this  case  was  tried  In  the  cir- 
cuit court  bad  bem  for^nan  on  tbe  street 
and  contractor.  He  testified  that  about 
December  2S,  1901,  bis  finger  began  to  trouble 
blm,  and  on  January  2,  190%  he  consulted  a 
physician,  who  pronounced  tlmt  be  bad  a 
felon  and  prescribed  a  poultice.  Later  the 
finger  was  twice  amputated,  the  Second 
amputation  taking  place  at  the  office  of  tbe 
physician.  "During  all  this  space  of  time, 
from  tbe  time  I  flrat  dlscovwed  it,  the  23d 
day  of  December,  up  to  March  6th,  I  did  not 
do  any  work  whatever,  and  I  was  In  tbe 
bouse  most  of  tiie  time,  and  cmly  vent  out 
In  tpiing  to  tbe  doctor's  <^ce,  and  out  un- 
der hla  direction  to  take  an  airing."  On 
cross-examination  be  testified:  "I  was  In 
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bed  a  eoDpte  of  Oajt,  I  tbink  tbst  wu  tbe 
second  and  tblrd  day  after  It  was  lanced.  I 
remember  testlfjing  In  the  caee  partially 
tried  before  tbe  justice  at  Newaygo  that  I 
was  not  omflned  to  the  bouse.  Q.  Why  do 
yaa  tell  ns  now  In  tbla  court  that  yon 
were  confined  to  tbe  boose?  A.  I  don't 
tbbok  tbat  I  onderatood  It  that  I  was  confined 
oonttamooBly  to  tbe  bonse,  for  I  dont  think  I 
sworor  if  I  mnember  rlg^t  what  I  said,  that 
I  was  confined  contlnaoiuly  to  tbe  honse. 
Q.  Ton  do  ^ean  to  swear  now,  then,  that  you 
were  confined  continnonaly  to  the  bouse,  nec- 
eaaarlly  and  continnonaly  and  entirely  con- 
fined to  the  bonse}  A.  Mo,  air.  Q.  Ton  were 
not,  as  a  matter  of  fact,  necessarily  confined 
to  tbe  bonae,  ocept  when  yov  would  go  In 
there  for  20  mlnntea  every  two  hours  to  dress 
It,  were  yon?  A.  I  was  confined  to  tiie  honssv 
but  I  was  ont  when  It  was  necessary.  The 
doctor  said  wfaoieTer  I  wanted  anything  done 
to  It  to  come  to  the  ofltee,  according  to  his  or> 
d^s.  Q.  Well,  yon  went  other  places  be- 
sides the  doctor's  ofllce  during  tbe  time  yon 
wen  nnralng  this  felon?  A.  I  went  to  tbe 
post  office,  and  went  to  tbe  drug  stcwe.  Q. 
And  went  to  the  hotel,  too,  didn't  yon?  A. 
Yes ;  I  dropped  Into  ttie  hotel  one  day  and 
saw  Hr.  ChrlstlAn.  I  was  not  c(mfined  to  the 
house  all  of  the  time.  Tbe  biggest  majority 
of  tbe  time  I  was  there.  Some  of  tbe  days  It 
was  necessary  for  me  to  remain  In  the  bonse 
between  the  times  I  was  dresalng  my  band. 
I  cannot  tell  what  days.  There  was  different 
times  that  I  wonid  stay  In  that  I  did  not  feel 
like  getting  ont  in  tbe  streets.  Z  couldn't  say 
how  many  days.  There  was  from  two  to 
three  days  of  different  sessions.  Some  days 
I  felt  fiUrly  well,  ezc^t  from  pato.  Then 
there  were  other  days  that  I  was  so  ahA  I 
did  not  feel  like  morlng  at  all,  exc^t  from 
pain,  just  tramp  around  tbe  hoiue.'' 

Plaintiff  sent  a  preliminary  notice  to  tbe 
defendant  January  2,  1902,  which  states  he 
hoa  a  felon,  quit  work  December  2Bth,  and 
gives  the  name  of  hla  physician,  whose  re- 
port accompanied  It  nils  report  .contains 
the  following  anestlona  and  answers :  *'(15) 
Is  be  necessarily  confined  to  bis  bonse?  Na 
(16)  IB  he  confined  to  Ms  bed?  No."  The 
final  proofs  furnished  by  plaintiff  In  March, 
19Q2,  contain  tbe  following:  "(6)  On  what 
date  was  It  necessazy  for  yon  to  qvit  work  on 
account  of  this  disability?  January  1.  •  •  • 
(8)  On  what  date  were  you  BxBt  out  of  the 
house?  I  was  not  confined  to  the  bousa** 
Plaintiff  produced  his  physician  as  a  witness, 
and  bis  testimony  la,  after  desorlblng  the  ail- 
ment and  Its  treatment :  'During  all  tbis  time 
he  waft  under  my  care^  and  I  was  subject  to 
his  call,  and  I  aaw  him  and  treated  and  ex- 
amined bis  band  almoat  every  day,  and  dur- 
ing that  time  tbe  man  was  unable  to  do  any 
manual  labor.  Be  was  aot  necesaarily  con- 
fined to  the  bonse  during  the  continuance  of 
It  I  suggested  to  him  the  advisability  ot 
going  out  if  he  felt  disposed  to  He  suffered 
a  great  deal  (rf  pain,  and  was  reatleas,  sleep' 


less,  and  I  directed  him  to  get  out — get  ont 
and  take  an  airing.  That  is  what  I  mean  1^ 
*he  was  not  confined.' "  Tbe  further  testi- 
mony tends  to  prove  that  the  case  was  a  se- 
vere one,  accompanied  by  elevation  of  temper^ 
ature.  On  crosa-examinatiim  witness  testi- 
fied: **I  said  tbat  Mr.  Cooper  was  not  confined 
to  the  house  necessarily."  At  the  trial  the 
agent  of  defendant  was  a  witnees,  and  he 
was  asked:  "Q.  Was  be  confined  to  the 
house?  A.  No;  I  guess  not  I  met  him  out 
on  the  street  ^le  Oourt:  Is  there  any  ne- 
cesslty  of  gt^ng  over  that  again?  He  was 
not  confined  to  the  house  during  his  illness. 
That  Is  conceded.  Let  us  get  at  tbe  real 
point  N<dK>dy  claims  he  was  confined  to 
the  houa&  Mr.  McKnlght:  That  is,  all  the 
time.  We  do  not  claim  he  did  not  go  out 
Just  aa  we  have  stated." 

To  say  as  matter  of  law  that  this  evldmce 
Is  suflSdent  to  OLtltle  plaintiff  to  recover  in- 
demnlty  contracted  to  be  paid  In  case  he  was 
necessarily,  entirely,  and  continuonsly  con- 
fined to  tbe  boose,  la  to  do  violence  to  flie 
law  and  tbe  ftiets.  Bneh  a  ruling  involves 
much  more  than  the  construction  of  the  con- 
tract It  Is  an  interpretation  ot  It  wUdi 
Is  inooialstent  wltb  ite  terms.  It  would 
seem  that  when  defendant  company  bad  re- 
ceived fimm  platntUC,  as  part  of  his  final 
inroofs,  an  aflldavlt  In  which  he  stated,  ^"1 
was  not  confined  to  the  house,"  and  wboi 
this  statement  w«s  confirmed  by  that  of  Us 
attending  physician,  who  made  no  answer  in 
tbe  final  proofs  to  tbe  questions  asked  for 
Information  upon  this  subject  nothing  re- 
mained to  be  done'  In  tbe  case,  except  to  re- 
ject the  claim.  Instead,  we  infer  that  be- 
cause of  the  Interest  and  request  of  tbe 
local  agent  it  oBareA  to  pay  plaintiff  $25. 
Ooouael  for  plaintiff  rely  upon  the  decision 
of  this  oourt  in  Hoffman  v.  Michigan  Heme 
ft  Hoqtltal  AasX  12S  Mich.  828,  87  N.  W. 
265,  {}4  U  B.  A.  740.  In  that  caae  the  worda 
of  ibe  contract  were  "contlnoously  confined 
to  the  house."  Tb»  court  submitted  to  tbe 
Jury  the  qneeUoD  of  llabllUy,  wbldi,  by  the 
terms  <rf  tbe  Instnietlon  given,  tovolved  a  find- 
tDg  Out  plaintiff  was  continnonaly  confined  to 
the  bonae  (m  account  of  Ulneaa.  It  is  true 
that  the  Jury  was  advised  that  It  was  not 
necessaqr  that  thB  plaintiff  Should  ronaln 
In  tbe  bonse  eontinnously  during  ihe  entire 
time  of  dlaabiUty,  and  ttut  to  step  out  of 
doom  now  and  then,  or  to  occasicmally  go 
to  tbe  oflloe  of  bla  phyridan,  would  not  be  a 
vtolatlon  <a  this  clause,  and  that  tbe  question 
was,  "Was  the  plaintiff  sick,  and  with  a 
disease  covered  by  this  policy,  to  tbe  extent 
that  he  was  totally  disabled  firom  proeecot- 
Ing  any  bwlnessT  And  was  be  continuouBly 
confined  to  his  house  on  account  of  audi  dck- 
ness,  to  the  extent  that  he  was  necessarily 
and  in  good  faith  there  the  larger  portion 
of  his  time,  and  voly  wvat  forth  either  from 
necessity  for  consultation  with  or  by  direc- 
tion of  hli  physician,  tn  whose  charge  and 
care  he  waa?"  In  the  clause  now  betore 
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U8  the  words  are  "neceflsarllr,  entirely,  and 
continuously  confined  to  tbe  boose."  The 
ontract  Is  not  one  of  indemnity  for  disability 
caused  by  a  felon.  It  la  only  wben  tbe  re- 
sulting disability  Is  of  auch  nature  tbat  the 
hoIdOT  of  tbe  policy  is  oeceesarlly,  entirely, 
and  continuously  confined  to  bis  bouse  that 
Indemnity  Is  promised.  If  the  proTislon  bad 
been  written  expressly  to  meet  and  avoid 
tbe  effect  of  tbe  reasoning  In  the  case  refer- 
red to,  it  could  not  have  well  been  made 
atrongw.  See^  alai^  Shirts  t.  Phflsnlz  Ac- 
cident; etc.,  Abs'h,  87  N.  W.  968,  185  Midi. 
489. 

Plaintiff  did  not  make  a  case  entitling  blm 
to  the  Twdlct  which  was  directed.  We  do 
not,  however,  feel  c(mipelled  to  say  that  he 
is  not  ^titled  to  recover  for  some  of  the 
time  during  which  disability  continued,  and 
therefore  shall  send  the  case  badt  tor  a  new 
trial.  This  determination  requires  na  to 
consider  whether  the  court  below  was  in  er- 
ror  In  holding  tbat  the  action  was  begim  In 
prc^r  time.  Hie  defradant,  in  reply  to  the 
preliminary  notice  which  plaintiff  sent  to  it, 
wroto  htm  a  letter,  dated  January  7,  1902, 
denying  any  liability  upon  the  express  ground 
that  he  was  not  confined  to  the  hous^  and 
refored  him  to  clause  **tbird"  of  his  pt^lcy. 
From  this  position  the  defendant  is  not 
shown  to  have  moved.  Tbe  offer  made  by 
tbe  attorney  of  defendant  to  the  attorney  for 
plaintiff,  dated  July  16,  1902,  to  pay  $30, 
"for  the  sole  purpose  of  avoiding  litigation 
and  att^dant  expenses  thereof,"  and  stating 
that,  if  plaintiff  cared  to  acc^t  that  amount, 
ft  cbe<^  would  be  sent,  otherwise  the  claim 
would  be  contested*,  does  not  necesaarlly,  If 
at  all,  Indicate  any  change  of  position  on  the 
part  of  tbe  company.  If  there  Is  qnastloD 
about  It,  the  letter  of  defendant's  attorney, 
dated  July  18,  1902,  answers  the  question. 
A  part  of  this  letter  1b  here  given :  "In  reply, 
t>eg  to  say  that  it  would  hardly  seem  neces- 
sary for  me  again  to  repeat  the  conclusion 
arrived  at  by  the  [defmdant]  after  due  de- 
liberation ;  but  you  evidraitly  have  failed 
to  understand  what  I  said,  and  therefore 
I  again  repeat  It  If  [plaintiff]  prefers  to 
«coGi>t  tbe  ottec  of  the  company,  made  for 
the  sole  purpose  of  avoiding  litigation,  tbe 
company  will  pay  him  980.  It  be  prefers 
litigation,  we  are  perCectly  willing  that  be 
should  bare  it  We  leave  the  matter  oitira- 
ly  for  him  to  decide.  •  •  *"  This  of- 
fer, made  in  July,  was  attempted  to  be  ac- 
cepted by  plaintiff  In  Movonber.  The  de- 
fendant declined  to  pay.  It  cannot  be  said, 
we  think,  as  matter  of  law,  tbat  defendant 
waived  the  provision  requtriiog  suit  to  be  be- 
gan  within  three  months  after  right  of  ac- 
tion accrued,  or  that  tbe  talks  between  at- 
torn^ after  July  18^  1902.  w«re  negotia- 
tions calculated  to  prevent  plaintiff  from 
bringing  an  action.  Unless  tbere  waa  some- 
thing In  tbe  conduct  of  the  company  upon 
which  plaintiff  bad  tbe  right  to  and  did 
rely,  whldi  reasonably  evidenced  parley  and 


the  yielding  of  tbe  position  assumed,  plain- 
tiff cannot  excuse  poelponemoit  of  his  suit 
Tbe  case  Is  not,  upon  this  record,  ruled  by 
Voorhels  v.  Benefit  Society,  01  Mich.  469, 
474,  SI  N.  W.  1109.  It  is  doubtful  if  there 
is  any  testimony  from  which  a  Jury  would 
have  the  iright  to  find  that  there  were  "ne- 
gotiatiMis"  betwew  the  parties  in  the  ^c^er 
meaning  of  that  word.  We  resolve  tbe  doubt 
In  favor  of  plaintiff. 

Judgment  is  revenad,  witb  otmtM,  and  a 
new  trial  granted. 


DANIELS  V.  CRANE. 
(Supmae  Court  of  Michigan.  S^  28.  1905.) 
Afpxai.  —  Qeottnd  or  Bivuw  —  Absxscb  or 

FlROtROB. 

There  is  nothing  to  review  on  appeal  tram 
a  judgment  In  an  action  tried  before  tbe  oonrc 
without  a  jury,  where  no  written  findings  wets 
made  or  requested. 

Emv  to  drcnlt  Ooort,  Beule  Otmnty; 
Olyda  O.  Chittenden,  Judge. 

Action  by  William  8.  Daniels  against  Mar- 
tin Crane.  Fnnn  a  jodgmoit  tor  plaintiff, 
defendant  brings  vnor.  Affirmed. 

Argued  before  MOOBB,  0.  J.,  and  CAR- 
PENTER, McAIiVAT,  GRANT,  and  BLAIR, 
JJ. 

D.  O.  F.  Warner,  tor  appellant  Stuart  & 
Heald,  for  appellee^ 

MOORE,  C.  J.  This  case  was  commenced 
by  attachment.  It  was  tried  before  tbe 
Judge  without  a  jury.  No  requests  were 
filed  for  written  findings  of  fact  or  law. 
None  were  found.  Tbe  judge  rendered  a 
judgment  In  favor  of  the  plaintiff.  Tbe  case 
la  brought  here  by  writ  of  error.  Under  the 
repeated  rulings  of  this  court  there  Is  noth- 
iDg  for  us  to  review.  McDonell  v.  Union 
Trust  Co.  (Mich.)  102  N.  W.  953,  and  the 
many  cases  there  cited. 

Judgment  is  affirmed. 


WAMTON  V,  RYAN. 

(Supreme  Court  of  Michigan.   Sept  28,  19(K(.) 

Appeal— Fi  n  d  ings — Co  nclusi  vxif  ess. 

Where  the  evidence  Is  conflicting  and  there 
la  tesCimony  which,  it  believed,  jwftlficd  tiw 
findings  of  tbe  trial  court,  tbe  judgment  will  be 
affirmed. 

[Ed.  Note. — For  cases  In  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Bnor.  H  8879-80S2, 

8990.] 

Error  to  Circuit  Oturt.  Kent  County;  Al- 
fred Woicott,  Judge. 

Action  by  Terry  Walton  against  X)tls  H. 
RyaQ.  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.  Affirmed. 

Argued  before  MOORE,  O.  J.,  and  CAR- 
PENTER, McAI^VAT,  GRANT,  and  BLAia 
JJ. 

McBrlde  &  Connell,  tor  im>eUsnt;  Sodcen 
&  Rodgera,  tor  appelleeu 
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MOOBB,  0.  J.  thi»  case  was  commraced 
In  justice  court.  It  was  appealed  to  the 
circuit  court,  wh^  It  was  tried  by  the 
judge  without  a  Jury.  Several  wltnrases 
were  sworn  on  the  part  of  each  of  the  par- 
ties to  the  litigatimi.  The  Judge  made  find- 
ings of  tact  and  law,  and  rendered  a  Jndg- 
ment  In  faror  of  the  plaintiff.  The  defend- 
ant aSked  the  judge  to  amend  bis  findings  in 
BDcta  a  way  as  would  result  In  a  judgment 
tor  defendant  This  the  Judge  declined  to 
da  ExceptiMis  were  taken  to  said  denial 
and  to  the  findings  as  made.  A  motion  was 
then  made  for  a  new  trial,  which  motion  was 
denied.  TbB  case  is  brought  bere  by  writ  of 
error. 

It  would  profit  no  oa»  to  take  up  each  of 
the  assignments  of  error.  An  examination 
of  the  record  shows  testimony  which,  If  be- 
lioTed,  Justified  the  findings  made  by  the 
judge.  See  Cole  r.  Shaw,  108  Mich.  60S,  61 
N.  W.  869;  Lamoreaux  t.  Orerellng,  106 
Mich.  601,  61  N.  W.  783;  Orockett  v.  Bearce, 
104  Mich.  267,  62  N.  W.  844 ;  Boyle  t.  Walsh, 
106  Mich.  237,  68  N.  W.  435;  Painter  t. 
Ledyard,  109  Mich.  668,  67  N.  W.  901;  Fuller 
T.  Ehle,  118  Mich.  13,  74  N.  W.  204;  Ohllds  v. 
Nordella.  116  Mich.  611,  74  N.  W.  713;  Morse 
T.  Blanchard.  117  Mich.  87,  76  N.  W.  88. 

Judgment  Is  afllrmed. 


ATTOBNIDY  GBNBRAL  ex  reL  BUBBANK 

T.  8TRTKBB. 
(Snpnnie  Oonrt  of  Michigan.  Sept.  28,  190S.) 

1.  Statutes— AmifDATOBT  Acts— Yaliditt. 

A  statute  purporting  to  amend  a  repealed 
statute  ii  valid,  whore  the  prOTisions  of  the  new 
statute  are  Independent  and  complete  In  them- 
aelvea 

[Ed.  Note. — For  cases  In  point,  see  Tcd.  44, 
Gent  Dig.  Statutes,  »  202,  253.] 

2.  SAHB— iNACXnTUOT  IN  TZTLB  OF  BiLL— Bv- 

rccT. 

The  Inaccuracy  In  the  title  of  a  bill  as  first 
introduced,  arising  from  Its  failure  to  allude  to 
an  amendment  of  a  prior  statute  Intended  to 
be  ■w"«'iHil  by  the  bin.  Is  not  fatal,  where  the 
intntlon  to  amend  tb»  section  then  In  force  Is 
shown. 

[Ed.  Note. — For  cases  in  point,  see  ToL  44, 
Gent.  Dig.  Statutes.  H  204,  206.] 

8.  SAine  —  SuBSTmnxD  Bizx  —  Tub  fob  In- 

TBODUCTIOK. 

A  bUl.  entitled  "A  bill  to  amend  section  1  of 
«^ter  2  of  Act  No.  254  of  the  Public  Acts  ot 
1887,  entitled  'An  act  to  provide  for  the  con- 
stractlon  and  maintenance  of  drains  and  the 
assessments  and  collection  of  taxes  therefor,' " 
was  Introdoced  in  the  Ijeglslatare.  The  com- 
mittee reported  back  the  bill,  with  a  substitute 
entitled  ''A  bill  to  provide  for  the  election  of 
county  drain  eommfssioners  in  the  county  of 
Berrien."  The  substitute  was  passed.  Held, 
that  the  bill  as  passed  was  germane  to  tlie  put^ 
pose  of  the  original  bill,  and  hence  it  was  not 
void  becaase  introduced  b;  the  committee  more 
than  60  days  after  the  beginning  of  the  session. 
4.  Dbaihb— Blbctioiv  and  Appointuiht  or 
OomnssiowRB  STATOT»-lMFijro  AvniD- 

MBHT. 

Loc  Acts  1008,  p.  489,  No.  448,  providing 
(or  the  election  of  county  drain  commlesioners 
In  the  couDty  of  Berrien,  is  an  ampndmf>nt  by 
hnplicaUon  of  Laws  1807,  p.  861,  No.  2i>4,  as 
104  N.W.— 47 


amended  by  Laws  1809,  p.  468,  No.  272,  au- 
thorising the  board  of  sopKvisors  of  eadi 
county  to  appoint  a  dndn  oommisrioner,  and  a 
person  elected  pursuant  to  the  act  of  1908  Is 
entitled  to  the  office  as  against  an  incumbent 
holdiuK  under  an  appointment  under  the  law 
of  1887  as  amended  In  1899. 

Quo  mrranto  1^  the  Attorney  General,  on 
the  relation  of  John  B.  Burbank,  against 
Frank  A.  Stryker,  to  oust  respondent  tiom 
the  olflce  of  drain  commissioner  of  a  county. 
Judgment  of  ouster. 

Ai^ed  before  MOOBE,  G.  J.,  and  CAB- 
PENTEB,  McALTAY,  OSTBANDBR,  and 
HOOKER,  JJ. 

Gore  &  Harvey,  for  relator.-  A.  A.  Worth- 
ington  and  M.  L.  Howell,  for  respondent 

OSTRANDER,  J.  The  respondent  was  du- 
ly appointed  drain  commissioner  of  Berrien 
county  October  14,  1003,  pursuant  to  the  pro- 
visions of  section  1  of  chapter  2  of  Act  N<r. 
272,  p.  4S9,  Laws  1899.  This  act  Is  amenda- 
tory of  certain  sections  of,  and  adds  certain 
sections  to,  Act  No.  264,  p.  351,  Laws  1897, 
entitled  "An  act  to  provide  for  the  construc- 
tion and  maintenance  of  drains,  and  the 
collection  of  taxes  therefor,  and  to  repeal 
all  other  laws  relative  thereto."  For  con- 
venience, the  section  is  qnoted:  "The  l)oard 
of  supervisors  of  each  organized  county  in 
this  state  shall,  at  their  annual  meeting  In 
the  year  eighteen  hundred  and  ninety-seven 
and  every  second  year  thereafter,  appoint 
one  county  drain  commissioner,  whMe  term 
of  office  shall  be  two  years,  and  shall  begin 
on  the  flrst'day  of  January  following  his  ap- 
pointment All  county  drain  comminsioners 
holding  o£Bce  at  the  time  that  this  act  takes 
effect  shall  continue  in  office  until  the  first 
day  of  January,  eighteen  hundred  and  ninety- 
eight  In  case  of  vacancy  In  the  office  of  the 
county  drain  commissioner  occurring  thirty 
days  or  more  previous  to  a  regular  or  special 
meeting  of  the  board  of  supervisors,  the  same 
may  be  filed  within  ten  days,  or  as  soon 
thereafter  as  practicable,  by  appointment  by 
a  majority  vote  of  the  county  clerk,  prose- 
cuting attorney  and  Judge  of  probate  of  the 
county  and  of  which  election  they  shall  file 
the  certificate  with  the  county  clerk,  and 
the  persou  so  appointed  shall  hold  his  office 
until  the  next  regular  or  special  meeting  of 
the  board  of  supervisors,  when  the  said 
board  shall  fill  such  vacancy.  Every  county 
drain  commissioner  shall  within  ten  days 
after  bis  appointment  take,  subscribe  and 
file  with  the  county  clerk  the  oath  of  office 
required  by  tbe  Constitution  of  this  state  and 
shall  also  within  the  same  time  execute  and 
file  with  such  clerk  a  bond  to  tbe  county  In 
the  penal  sum  of  ten  thousand  dollars  with 
two  or  more  sufficient  sureties  to  b%  ap- 
proved by  such  clerk,  conditioned  upon  tbe 
faithfnl  discharge  of  the  duties  of  his  office. 
It  shall  be  the  duty  of  tbe  county  clerk,  upon 
the  appointment  of  any  county  drain  com- 
missioner to  make  report  thereof  to  the  Sec- 
retary of  States  giving  also  the  date  lie  aual- 
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ified  Slid  entered  apon  tiia  discharge  of  his 
daties."  It  cbanges  tbe  ewresponding  sec- 
tloii  In  the  Irw  of  1887  only  by  Increasing 
the  penalty  of  tbe  required  bond  from  |fi,000 
to  ¥10,000. 

Re^ndent  qnallfled,  and  on  January  1* 
1004,  entered  upoa  tbe  duties  of  tbe  office. 
Relator  was  duly  electt'd  In  November,  1901, 
pursuant  to  an  act  of  the  Legialatore  ap- 
proved April  30,  1903,  being  Act  No.  44S,  p. 
489,  Loc.  Acts  1903,  which  reads  as  follows : 
"An  act  to  provide  for  the  election  of  county 

drain  commissioner  In  the  county  of  Bo- 

rlen. 

"The  people.of  the  state  of  Michigan  enact : 
"Section  1.  At  the  regular  biennial  election 
to  be  held  on  the  Tuesday  succeeding  the 
first  Monday  In  November,  nineteen  hundred 
four,  and  each  two  years  tbereafter,  there 
shall  be  chosen  In  Berrien  county  In  this 
state,  by  the  qualified  electors  thereof,  on 
the  same  ticket  as  the  other  county  officers, 
a  county  drain  commissioner,  whose  term  of 
office  shall  begin  on  tbe  first  day  of  January 
following  his  election,  and  continue  for  two 
years.  Before  entering  on  the  duties  of  bis 
office  said  duly  elected  drain  commissioner 
shall  take  and  file  with  the  county  clerk  tbe 
constitutional  oath  of  office,  and  sball  also 
file  a  bond  In  the  penal  sum  of  five  thousand 
dollars,  conditioned  on  tbe  faithful  discbarge 
of  the  duties  of  his  office,  which  bond,  before 
filing,  shall  have  been  approved  by  the  board 
of  supervisors.  It  shall  be  the  duty  of  the 
county  ci^k  to  make  report  to  the  secretary 
of  state  of  tbe  election  and  qualification  of 
the  county  drain  commissioner,  as  a  part  of 
his  report  of  the  election  and  qualification  of 
the  county  officers. 

"This  act  Is  ordered  to  take  immediate  ef- 
fect" 

Having  taken  the  oatb  of  office  and  filed 
an  official  bond  In  the  sum  of  (5,000.  ap- 
proved by  the  board  of  supervisors,  he  de- 
manded of  respondent  the  office  and  the 
books  and  papers  thereto  belonging.  His 
demand  was  refused,  and  this  proceeding 
was  instituted. 

The  I^slative  history  of  the  act  last  men- 
tlohed  Is  here  given :  There  was  Introduced 
In  the  House  Februai?  10,  1903,  House  Bill 
No.  210.  entitled  "A  bill  to  amend  section  one 
of  chapter  two  of  act  number  two  hundred 
fifty-four  of  the  Public  Acts  of  eighteen  hun- 
dred and  ninety-seven,  entitled  *An  act  to  pro- 
vide for  the  construction  and  maintenance 
of  drains,  and  tbe  assessment  and  collection 
of  taxes  therefor,  and  to  repeal  all  other 
laws  relative  thereto,'  approved  June  2, 
eighteen  htmdred  and  ninety-seven,  and  to 
repeal  section  two  of  said  act"  There  Is  a 
section  2  in  each  of  tbe  nine  chapters  of  the 
act  The  bill  was  read  a  first  and  second 
time  by  its  title  and  referred  to  the  com- 
mittee on  drainage.  This  committee,  on 
March  17,  1008,  reported  back  the  bill,  with 
an  accompanying  substitute  therefor,  entitled 
**A  bill  to  provide  for  tbe  election  of  county 


drain  conunlailoner  In  ttie  county  of  Ber- 
rien," and  recmmnended  that  the  substitute 
be  ccmenrred  In  and  that  tbe  bill  as  substi- 
tuted pass.  Tbe  report  was  acc^ted  and  tbe 
committee  dlsc^rged;  and,  the  question  be- 
ing on  tbe  adoption  of  tbe  proposed  substi- 
tute, It  was  adopted.  Tbe  rules  w^e  sus- 
pended, the  bill  placed  on  Its  Immediate  paa- 
sage,  read  a  third  time,  passed,  and  given  ljn> 
mediate  effect  This  action  of  the  House  was, 
in  the  regular  course  of  business,  communi- 
cated to  the  Senate,  where  it  was  also  passed, 
and  also  given  Immediate  efltocL  Tbe  bill 
was  signed  by  the  governor. 

Hie  recori  presente  tbe  single  qucstloD  of 
tbe  validity  of  this  act  Tbe  specifications 
of  tbe  attack  made  upon  It  are:  (1>  House 
Bill  No.  210  proposed  to  amend  a  putlcnlar 
section  of  a  particular  act,  which  section 
had  been  repealed  when  the  bill  was  intro- 
duced. (2)  Tbe  substitute  for  House  Bill  No. 
210  Is  an  Independent  I^slatlve  enactment 
and  was  Introduced  more  than  SO  days  after 
the  beginning  of  the  session.  Local  Act 
Na  448  does  not  in  terms  repeal  the  pro- 
visions of  the  general  law  relating  to  drains, 
nor  can  It  be  held  to  repeal  by  Implication 
any  particular  section  of  the  general  law. 
(4)  That  If  Local  Act  No.  448  has  been 
legally  enacted  and  has  any  force.  It  will  op- 
erate to  suspend  a  general  law  of  tihe  state 
In  a  particular  locality. 

On  the  part  of  the  relator  It  Is  contended 
that  tbe  case  Is  ruled  by  Attorney  General  ex 
rel.  Reece  v.  Shekel!  (Mich.)  101  N.  W.  525. 
In  that  case  relator  bad  been  appointed  to 
the  office  of  city  attorney  under  a  ci^  charter 
which  fixed  the  term  of  bis  office  at  two 
years.  Tbe  L^islature,  during  his  term, 
gave  to  the  city  a  new  charter  In  which  tbe 
term  was  fixed  at  one  year.  Respondent  was 
appointed  city  attorney  under  tbe  provisions 
of  the  new  charter,  and  was  performing  the 
duties  of  the  office  when  the  information  was 
filed.  It  was  conceded  that  the  Legislature 
has  the  power  to  abolish,  cut  down,  abridge, 
limit,  or  extend  the  term  of  office  of  an 
officer  created  by  the  Legislature,  If  not  pro- 
hibited by  tbe  Constitution.  The  only  ques- 
tion was  whether  the  Legislature  bad  in  the 
new  charter  clearly  and  sufficiently  ex- 
pressed the  intention  to  make  the  term  of  tbe 
particular  office  a  one-year  term  in  place  of  a 
two-year  term,  as  It  bad  been  under  the 
former  charter,  and  In  so  doing  to  deprive 
respondent  of  one  year  of  tbe  term  for  wbtch 
be  had  been  appointed.  Relator's  contention 
was  based  upon  certain  language  In  section  5. 
tit  4,  of  the  act  (Act  No.  523.  p.  766,  Loc. 
Acts  1903),  which  language  this  court  held 
did  not  support  the  contention.  An  alto- 
gether different  question  Is  presented  upon 
this  record.  The  act  which  we  are  consider- 
ing does  not  abolish,  cut  down,  abridge, 
limit  or  extend  a  term  of  offlcft  Its  effect 
it  Is  true,  will  be,  if  tbe  law  Is  valid,  to 
sbOTtm  the  term  for  which  respondent  was 
appointed.  The  further  effect  of  tike  act,  if 
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TElld,  Is  to  repeal  by  Impllcatlon  sectton  1  of 
chapter  2  <tf  the  (eDeral  law  In  Berrien 
conntj;  to  create  a  torn  of  <d!Dce  beginning 
Janaai7  1,  1906,  Inatead  of  be^nnlng,  as  It 
doea  In  all  other  counties,  on  January  1, 1004; 
to  take  tnm  the  superrisors  of  that  county 
the  power  to  appoint  the  drain  commlBBl(Hier; 
and  to  flz  tlie  penal  sum  of  the  bond  at  one- 
half  that  required  In  other  counties. 

As  to  the  flrst  ctmtentlon  ihC  respondent, 
which  Is  that,  because  the  particular  section 
of  the  law  of  1807  had  been  r^iealed  by  the 
law  of  1899,  an  act  to  amend  die  repealed  see- 
tlon  could  have  no  force,  there  Is  conflict  of 
antborlty.  It  was  held  in  City  of  Beatrice  t. 
MassUch.  108  Fed.  743,  47  0.  a  A.  657,  that, 
where  the  provisions  of  the  new  statute  wov 
independoit  and  complete  in  themselTes,  the 
objection  was  not  good.  See,  also,  the  cases 
collected  and  reTlewed  in  note  to  Wire  Co. 
T.  Boyce,  44  O.  C.  A.  588,  104  Fed.  173.  Ttie 
innccnracy  In  the  title  of  the  bill  as  first  In- 
troduced, falling  as  it  does  to  allude  to  the 
amendment  of  section  1.  a  2,  made  In  1800, 
is  not  fatal.  There  could  be  no  doubt  ot  the 
Intention  to  amend  the  section  then  in  force ; 
the  Identification  not  befug  dlflknlt,  if  the  text 
of  the  bill  did  not  correct  It.  which  It  may 
have  done.  Attorney  Oraieral  T.  Rice,  64 
Mich.  386,  31  N.  W.  203 ;  Brooks  t.  Hydorn, 
76  Mich.  278.  42  N.  W.  1122. 

The  substitute  was  not  reported  wlttiln 
the  flrst  50  days  of  the  session.  Whether 
the  legislation  is  void  for  that  reason  must 
depend  upon  the  question  whethw  the  act. 
as  passed,  is  germane  to  the  general  purpose 
of  the  bill  as  flrst  introdnced ;  1.  e.,  210.  The 
purpose  of  the  substitute  Is  plain.  It  was 
to  make  Berrien  county  exceptional  In  the 
method  of  tbe  selection  of  a  drain  commis- 
sioner. That  must  be  supposed  to  have  been 
the  purpose  of  bill  210,  and,  If  so,- that  bill 
would  haTe  made  a  valid  law,  although  the 
particular  nature  of  the  proposed  amendment 
was  not  shown  by  the  title,  if  such  exception- 
al proTlslons  could  have  been  made  a  part 
of  the  drain  laws  originally  enacted.  We 
are  of  the  opinion  that  such  a  prorlslon 
would  have  been  valid.  See  Ruoff  v.  Com- 
mon Council,  128  Mich.  880,  87  N.  W.  383, 
where  the  authorities  are  cited,  and  P>M)pIe 
er  rel.  Kent  Supervisors  v.  Loomls  (Mich.) 
98  N.  W.  262. 

It  is  JiTge6  that  this  substitute  Is  not  ger- 
mane, because  it  cannot  be  said  to  be  an 
amendment  to  section  1,  c.  2,  or  some  other 
section,  of  the  drain  law,  and  because  it  is 
not  a  general  provision,  but  a  local  measure. 
Had  Its  provisions  appeared  in  the  original 
section,  the  particular  provision  would  have 
been  no  more  general,  and  no  less  local,  than 
It  Is  now.  Hence,  If  right  In  saying  that  it 
would  then  have  been  valid,  it  would  seem 
that  It  must  be  valid  now.  Again,  while 
this  does  not  In  express  terms  amend  section 
1  as  it  stood,  it  is  an  unmistakable  amend- 
ment by  Implication  of  that  section. 

The  relator  should  have  judgment  of  oust- 
er, with  costs. 


ALLEN  V.  ELLIS  et  ftl. 
(Supreme  Court  of  Wisconsin.  Oct  8,  1905.) 

1.  Judgmeut — Res  Judicata. 

The  assiniee  of  a  Jadgment,  ander  an  as- 
signment made  after  tl>e  commencement  and  be- 
fore the  terminatioD  of  a  garnishment  action 
by  tbe  Jndgment  creditor,  is  a  stranger  to  the 
garnishment  action,  and  the  ju^^ent  therein 
rendered  is  not  conclnaive  in  his  favor. 

2.  MOBTOAOIS — EVIDEircS  AS  TO  CHABACTEB  OT 
TBAHflACnoW. 

Evidence  held  snflldent  to  support  a  finding 
that  the  relationship  of  mortgagor  and  mort- 
gagee did  not  exist 

8.  WrrNEBSEB — iNCOHSIBTXnT  SrATEHENTB. 

Discrepancies  In  evidence  of  a  witness  given 
upon  varjoQfl  examinations  In  different  actions, 
where  they  are  of  slight  importance  and  ex- 
plained by  the  witness  as  mistakes  in  recollec- 
tion reinlting  from  the  lapse  of  time,  do  not 
Justin  tbe  court  in  disregarding  his  evidence. 

[Bd.  Note. — Vat  eases  In  point,  see  vol.  50, 
Gent  Dig.  Witnesses,  H  lOSO,  1266.] 

4  Vendoe  Ain>  Pdbohasbr — Pbopertt  —  Bvi- 

DEKCE. 

A  ccmtract  to  convey  Included  all  of  tbe 
vendor's  property,  with  certain  specific  excep- 
tions. The  lands  In  dispute  were  not  specified 
as  excepted.  The  vendor's  father  occupied  the 
land  for  10  years  after  the  makinif  of  the  con- 
tract without  any  claim  of  ownership  by  the 
purdiaser.  No  transfer  hy  deed  was  made  or 
called  for  under  the  contract  and  the  manager 
and  agent  of  the  purchaser,  who  acted  for  it 
in  the  negotiations,  admitted  that  he  did  not 
consider  the  land  in  question  to  be  the  property 
of  the  vendor  when  the  contract  was  made. 
StXd  snfficient  to  support  the  concIuRion  that 
tbe  land  in  question  was  not  included  in  the 

contract   

5.  Advebsi  PoassBsion — CHAnAom  or  Pos- 

BK88I0H.  ,  ,  i 

A  father,  going  into  poaseesion  of  laud 
with  the  consent  of  his  son,  and  under  an  agree- 
meat  to  occupy  and  cultivate  the  farm  for  his 
own  benefit  and  with  the  further  agreement 
that  the  titie  should  remain  in  tbe  son,  and  con- 
tinulog  such  possession  up  to  the  time  of  his 
death,  without  anything  to  Indicate  that  there 
was  any  change  in  the  character  of  the  posses- 
sion, does  not  gain  title  by  adverse  possession. 

[Ed.  Note.— For  cases  in  P?in*j«*^"*<LA 
Cent.  Dig.  Adverse  PosseadoD,  K  28S,  288-291.] 

Appeal  from  Circuit  Court,  Ban  Olaire 
County ;  B.  W.  Helms,  Judge. 

Action  by  Edward  W.  Allen  against  J.  F. 
Ellis  and  others  to  remove  a  cloud  on  the  title 
to  property.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Afllrmed. 

This  Is  an  action  wherein  tbe  plaintiff  asks 
the  judgment  of  the  court  declaring  that  he 
is  the  owner  in  fee  of  the  premises  described 
in  the  complaint,  and  that  defendants  be  de- 
clared to  have  no  estate  or  interest  therein ; 
that  the  mortgage  appearing  of  record  on  the 
premises  be  ordered  satisfied,  and  that  an 
accounting  be  had  between  plaintiff  and  de^ 
fendants  as  to  the  rents,  issues,  and  profits 
of  the  premises  and  for  injuries  done  by  de- 
fendante  to  plnlntl£f'B  estate  in  the  lands; 
and  that  plaintiff  have  judgment  for  what- 
ever sum  may  be  found  due  him,  and  for  the 
possession  of  the  premises.  The  defendante 
deny  that  the  plaintiff  has  any  right,  title, 
or  Interest  In  the  premises,  and  cinim  thtit  tlie 
title  to  the  land  Is  In  the  defendant,  J.  F, 
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Ellis,  and  aver  ttiat  plaintiff  Is  not  «!• 
titled  to  an  accoimtlng  as  prayed  for,  and 
tbat  plaintiff^  dalm  tbat  he  ts  owner  in  fee 
of  the  lands  Is  wlthont  fonndatkm  and  fraud- 
ulent; and  tlU7  demand  that  ptalntUTs  com- 
plaint be  dismissed,  and  upon  tbeir  counter- 
claim  tber  demand  Jndgment  tbat  plaintUTs 
deeds  and  tboee  of  bis  immediate .  gruitors 
under  the  ezecati(»i  sale  on  JndEmoit  against 
H.  C  Bills  as  Judgment  debtor  be  bold  void, 
and  tbat  said  judgment  wUcb  was  assigned 
to  tbla  plaintiff  and  tot  wUcb  ezecotlon 
issued,  be  OTdered  satlafled  <rf  record  as  fullj 
paid  and  discharged.  It  la  also  avoiTed  tbat 
H.  O.  Ellis  Is  dead. 

The  material  facts,  as  appears  from  the  un- 
disputed testimony  and  the  findings  of  the 
court,  are  as  follows:  On  May  24,  1876; 
Frederick  A.  Moore,  who  at  tiiat  time  was  the 
owner  in  fee  simple  of  the  lands  described  in 
the  complaint,  conTeyed  them  to  the  defoid- 
ant  J.  r.  Ellis.  The  deal  with  Moore  was 
made  by  H.  0.  Elllla,  father  of  the  defendants, 
and  upon  delivery  of  the  deed  to  J.  F.  Bills 
H.  C.  EIIls  went  into  Immediate  possession. 
Improved  and  managed  the  lands  as  part  of 
his  farm,  and  treated  the  premises  in  all  re- 
spects as  his  property.  He  also,  either  di- 
rectly or  indirectly,  paid  the  purchase  price 
of  the  landa  to  Moore.  There  was  no  agree- 
ment between  J.  F.  Ellis  and  H.  G.  Ellis  that 
J.  F.  Ellis  shontd  bold  the  title  as  security 
for  an  obligation  running  from  H.  G.  Ellis  to 
blm,  and  that  he  should  convey  to  H.  G.  Bills 
upon  payment  by  H.  C.  Ellis  of  the  purchase 
price  of  the  lands.  "(4)  Tbat  prior  to  June 
23, 1886,  a  Judgment  had  been  rendered  In  the 
circuit  court  for  Trempealeau  county  In  favor 
of  Oeo.  W.  Wbereatt  against  the  defendant 
J.  F.  Ellis  for  $2,938.10  on  a  default,  and 
that  on  Bald  June  28,  1886,  the  defendant  J. 
F.  BUla  gave  an  ap[>eal  bond  upon  appeal 
&om  Bald  Jud^^ent  to  the  Supreme  Gourt, 
conditioned  to  pay  said  judgment,  if  said 
judgment  should  be  confirmed  In  said  last- 
named  court,  which  said  bond  was  signed  by 
Chw.  li.  Allen,  John  J.  Worth,  and  Hurando 
C.  Ellis  as  sureties,  tbe  latter  being  the  Indi- 
vidual mentioned  throughout  these  findings 
as  H.  CL  Ellis;  that  upon  said  appeal  the 
said  judgment  was  affirmed,  but  subsequently, 
upcm  application  to  tbe  circuit  court,  the  said 
defendant  was  allowed  to  open  the  case  and 
file  an  answer  In  said  action  and  defend  the 
same,  but  in  said  order  opening  the  case  and 
allowing  answer  It  was  provided  that  said 
judgment  stand  as  security  for  any  judgment 
subsequently  obtained  upon  the  trial  of  the 
issues  raised  by  said  answer.  (6)  That  there- 
after, and  upon  the  trial  of  tbe  issues  in  the 
action  mentioned  In  finding  4  upon  Its  merits. 
Judgment  was  rendered  In  favor  of  the  plain- 
tUf  Wbereatt  and  against  defendant  J.  F. 
Bills  on  August  25,  1895,  for  $1,940.36.  (6) 
Tbat  thereafter  suit  was  begun  on  tbe  bond 
mentioned  In  finding  4,  and  on  June  12,  1899, 
Judgment  was  rendered  therein  in  favor  of 
■aid  Wbereatt  against  John  J.  Worth  and 


B.  O.  Ellis  for  tbe  sum  of  $1,728.^  damages 
and  $46.20  costs,  amounting  in  all  to  $1,771.- 
62.  (7)  That  on  July  12,  1889;  said  lastr 
mentl<med  Judgment  was  dxbeted  In  tbe  cir- 
cuit cotnrt  of  Ban  Claire  oonnty,  and  on  Joly 
20,  1899,  the  same  was  docteted  In  clrcnlt 
court  ot  Dunn  county.  <9)  That  on  Ainll  16, 

1901,  fibe  sheriff  of  Bau  Claire  oonnty  aiM.  tbe 
lands  in  Bau  Claire  county  described  in  tbe 
complaint  on  an  execution  issued  upon  tbe 
Judgment  meatfoned  In  finding  6,  and  on  AihII 
111b  the  sheriff  of  Dunn  county  sold  the  lands 
lying  in  Dunn  county  described  In  flw  com- 
plaint oa  an  execution  issued  in  said  last-men- 
tioned Judgment;  that  In  both  instances  tbe 
lands  were  sold  to  <nie  R.  K.  B<^.  ^  That 
on  July  28,  1902,  tbe  shorlff  of  Ban  COalre 
county  issoed  to  said  B.  K.  B<^  a  aherlfrs 
deed  landa  mentioned  In  the  complaint  as 
lying  In  Ban  Claire  county,  and  on  Jnly  21. 

1902,  tbe  sheriff  of  Dunn  county  issued  to 
said  B.  K.  Boyd  a  sheriff's  deed  of  the  lands 
mentioned  In  the  complaint  as  lying  in  Dunn 
county,  botb  of  said  deeds  bdng  issued  upon 
said  aalee  aAwesaid.  (1(Q  That  on  Angost 
17.  1908.  the  said  B.  K.  Boyd  by  qnltclaira 
deeds  conveyed  tbe  lands  mentlfmed  In  the 
complaint  to  B.  W.  Allen,  the  plaintiff  here- 
in. (11)  Tbat  on  the  17tb  day  of  Angaat, 

1903,  the  Soutliwestem  Land  Company,  a 
corporation,  by  quitclaim  deeds  conveyed  to 
said  plaintiff  herein  the  lands  described  In 
the  complaint"  On  September  1,  1898,  J.  F. 
Ellis  by  written  offer  agreed  to  sell,  assign, 
and  convey  to  the  Southwestern  Land  Com- 
pany all  of  his  property,  with  certain  Bpeciflc 
exceptions,  in  consideration  of  the  companj 
assuming  and  agreeing  to  pay  certain  q>eclfie 
obllgationa  The  offer  contained  do  qMxdfic 
description  of  the  property  covered  by  It. 
This  offer  was  duly  accepted  by  the  company. 
Tbe  lands  In  dispute  were  not  spedfled  as 
excepted,  but  neither  J.  F.  Bills  nor  the  land 
company  have  considered  this  land  as  covered 
by  this  contract  On  June  28,  1886,  J.  F. 
Ellis,  H.  a  Ellis,  John  J.  Worth,  and  Charles 
L.  Allen  signed  an  undertaking  for  J.  F.  Ellis 
on  an  appeal  to  tbe  Supreme  Court  from  a 
judgment  rendered  In  favor  of  George  W. 
Wbereatt  The  judgment  bad  been  rendered 
on  default  and  J.  F.  EIIls  was  aftoward 
permitted  to  defend  on  the  merits ;  tbe  Judg- 
ment being  allowed  to  stand  as  security. 
Judgment  was  again  rendered  In  favor  of 
Wbereatt  Wbereatt  sued  to  recover  on  the 
undertaking  given  on  the  appeal  from  the 
first  judgment  and  recovered  judgment  thwe- 
In  for  $l,7n.62,  June  12,  1890,  against  H.  a 
Ellis  and  John  J.  Worth.  Charles  L.  Allen 
successfully  defended  under  the  statute  of 
limitations,  and  no  Judgment  was  rendered 
against  J.  F,  Ellis,  because  he  had  been  dis- 
charged in  insolvency  proceedings  from  tbe 
payment  of  his  debts.  Wbereatt  thereafter 
commenced  a  garnishee  action  against  the 
Southwestern  I^and  Company  and  J.  F.  Ellis, 
as  garnishees  of  H.  C.  Ellis,  to  apply  tbe 
pnverty  of  H.  CL  BIUs  to  the  attlafactloa  of 
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the  jQdgmait  for  $1,771^  obtained  June 
12.  1899,  agalutt  B.  a  BUU  ud  John  X 
Worth.  This  action  was  commenced  befora 
Whereatt  tnuuftrred  hla  ludsmoiti  to  B.  W. 
Allen,  the  plalntUC,  but  waa  decided  aflir> 
ward.  Whereatt  eoiight  to  recover  tmn  X 
F.  Bulla,  aa  gamlabee  of  H.  a  BUls,  the  teal 
estate  In  oontrovmy  In  the  present  eoit; 
bnt  the  court  found  that  he  vaa  not  liable  as 
such  gamlihee^  aa  he  hod  no  j/nprntsr  under 
hla  control  w  In  his  poaaesaton  beloiglng  to 
H.  a  ElllB.  J.  r.  EUlB  appealed  to  the  Su- 
preme Court  from  the  aeoond  Judgment  In 
faror  of  Whereatt,  and  Samuel  ElUa  and 
Peter  Hanaon  signed  the  appeal  bwd.  Aftor 
an  afllnnance  of  this  judgment  Whereatt 
Imnight  BUlt  against  Samud  Bills  and  Peter 
Hanson  on  this  bond,  and  recovered  Judgment 
against  them  for  on  September  26, 

189&  The  Southwestern  Land  G<nnpan7, 
which  had  agreed  with  J.  V.  Ellis  to  protect 
these  bondsmen,  dtfended  the  action  for  them. 
On  July  19.  1899,  Whereatt  aaslgned  his 
Judgments  to  the  plaintiff,  E.  W.  Allen. 

The  court  found  as  conclusions  of  law  that 
plalntifl  Bcgnlred  no  title  under  the  quitclaim 
deed  from  R.  K.  Boyd,  and  that  he  acquired 
no  title  under  the  quitclaim  deed  from  the 
Southwestern  land  Company,  because  the 
lands  In  controversy  were  not  Included  in  the 
oontract  between  J.  F.  Ellis  and  the  land  com- 
pany. The  court  accordingly  awarded  Jndg- 
ment  dismissing  the  complaint 

Wlckham  ft  Fair,  tor  aiq^llant.  W.  F. 
Bailey,  tor  teqpondents. 

BUDBEOKBB,  J.  (after  stating  the  facts). 
The  plaintiff  brings  this  action,  demanding 
that  the  title  acquired  by  him  to  the  lands  In 
question  be  oonOrmed.  that  he  be  declared  the 
ownw  in  fee,  and  that  it  be  decreed  that  the 
defendants  have  no  Interest  in  ttie  landa, 
and  that  Ihey  be  barred  from  eZMdslng  the 
rights  of  ownership  an^  possession  which 
tliey  aasnt  and  seA  to  maintain.  The  facta 
alleged  1^  the  plaintiff  are  sufflctent  to  eon- 
stitnte  a  cause  of  action  In  the  nature  of  a 
Huit  in  eqnlt7  to  remove  the  cloud  upon  the 
title  which  he  claims  to  own.  and  which.  If 
foond  valid,  makes  him  the  owner  in  fee  (tf 
the  lands  and  gives  him  the  right  to  the 
possession  thereof.  As  stated  In  Pier  v.  Fond 
du  Lac.  88  Wis.  471:  "The  remedies  given 
in  sndi  action  are  broad  and  ample.  To 
give  effectual  relief,  the  court  will  decree 
the  reformation,  surrendn,  or  cancellation 
of  ^eda  and  other  Instnunents  affecting  the 
title,  or  the  reforma^on  or  cancellation  ut 
recocds  and  the  ezecotioh  of  deeds  and  re- 
leases. In  shorU  it  possesses  power  to  de- 
cree sdeqnate  relief  and  to  enforce  full  eze- 
cntlon  of  its  Jndgment"  Other  cases  hold- 
ing that  auch  a  bill  may  be  maintained  are 
collected  in  KrucsInaU  v.  Neuendorf,  99  Wis. 
264,  74  N.  W.  974. 

B.  E.  Boyd,  as  purchaser  at  an  encuUon 
aale  In  April,  1901,  under  a  Jndgment  against 
B.  0.  BlUs,  secured  a  SherUTs  deed  of  the 


memlses  tn  Jnly.  U02.  A  quitclaim  deed  of 
tba  Interest  thereby  acquired  wss  made  by 
B.  K.  B<^  and  wife  to  this  philntifl  <m 
August  17,  190S.  On  the  trial  of  the  Issues 
the  court  found  that  plaintiff  had  acquired 
no  title  or  interest  in  the  landa  under  this 
cooveymnce  from  B.  K.  Boyd.  The  conclu- 
sion of  the  court  Is  baaed  on  the  ground  that, 
though  H.  C.  Ellis  paid  the  consideration  for 
the  lands  when  they  were  purchased  from 
iioon,  the  tUle  thereto  was  taken  in  the 
name  of  J.  F.  Bills,  liis  son.  and  was  ao  held 
from  the  date  of  purduse  to  the  commence- 
ment  of  this  action.  Exception  Is  urged  to 
this  omdnsion  of  ttm  court  on  the  ground 
that  the  finding  is  against  the  clear  prepon- 
derance of  the  evldttice,  and  upon  the  fur- 
ther ground  that  the  plaintiff  stands  In 
privity  with  the  Judgment  creditor  In  tbe 
action  wher^  the  dterilTB  deed  Issued  on 
execution  sale,  and  that  the  same  question 
waa  litigated  between  such  Judgment  oedlt- 
or  and  tibe  defendants  in  a  gamlahment  ac- 
tion wherein  the  property  waa  aonght  to  be 
reached  In  satiatactbm  of  the  original  Judg- 
ment which  plaintiff  bad  purchased,  and 
therefore  such  finding  Is  res  adjudicate  in 
this  action  betweoi  plaintiff  and  tbe  defend- 
ant J.  F.  Bills.  It  appears  that  plaintiff  is 
the  purduunr  ot  the  Judgment  in  tlM  case  of 
Whereatt  v.  :B.  O.  Bills  et  al.,  and  that 
Whereatt  conunenced  an  action  against  the 
Sonthwestmn  Land  Oompany  and  J.  F.  Bills 
as  garnishee  defendants  for  the  purpose  ot 
reaching  any  property  in  the  hands  of  the 
garnishees  and  of  applying  it  In  aatisfactlon 
of  tbe  Judgment  in  the  original  action  pf 
which  tbe  piwinnfp  is  the  assignee.  Tbe 
present  plaintiff  was  not  a  jHuly  to,  nor  did  he 
appear  In  or  have  any  cimtrol  ovor,  tbe  pro- 
ceedings in  the  gamlahment  action.  The 
garnishment  action  went  to  Judgment  after 
trial,  and  the  court  held  that  J.  F.  Bills  waa 
not  liable  aa  gamlabee.  and  diamlssed  the 
action  as  against  bim.  The  court  found  as  a 
fact  in  the  gamlahment  action  that  the  title 
to  the  land  Involved  In  the  preaent  auit  waa 
conveyed  to  J.  F.  Bills  under  an  agreement 
betweui  him  and  his  tether,  R.  0.  Bills. 
**that.  upon  payment  by  tbe  latter  of  the  sum 
which  J.  F.  ElUs  had  paid  for  the  land,  the 
said  lands  diould  then  upon  demand  be  con- 
veyed by  the  said  J.  F.  Ellis  to  the  said  H.  a 
Ellis."  It  Is  claimed  that  the  determination 
of  this  question  In  the  garnlahmeait  action  Is 
binding  upon  the  partiea  to  the  present  action, 
because  tbe  present  plaintiff,  Edward  W.  Allen, 
was  the  aasignee  of  the  original  Judgment.  fOr 
the  satlsfactlfm  of  which  the  garnishment  a& 
tlon  was  prosecuted  by  the  plalntifl  therein. 
There  ia  nofblng  to  show  that  tbe  plaintiff 
was  beneficially  Interested  in  the  prosecution 
of  the  garnishment  action.  So  far  as  It  ap- 
pear:^ that  proceeding  was  wholly  In  the  in- 
terest of  and  for  the  benefit  of  the  original 
Jndgment  creditor.  Thla  situation  leaves  the 
plaintiff  in  this  case  a  stranger  to  the  gar- 
nlahment  action. 
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But  It  iB  claimed  tbat,  since  lie  obtained 
that  Jndgment  by  pnrcbase  from  Whereatt, 
who  was  plaintiff  In  both  the  original  and  the 
garnlBtunent  action,  he  Is  bound  by  such  find- 
ing in  the  garnishment  action  as  a  privy. 
This  claim  we  do  not  consider  well  founded. 
To  constitute  privity  as  here  asserted,  It  must 
appear  ttiat  there  was  a  mutual  or  Buccesslve 
relationship  to  the  right  of  property  affected 
by  the  Judgment  which  was  assigned  to  this 
plaintiff.  "It  is  only  when  the  particular 
property  or  right  which  has  been  transferred 
has  been  afflrmattvely  shown  to  have  been 
the  subject-matter  of  the  former  litigation, 
and  its  status  settled  thereby,  that  the  effect 
of  the  litigation  is  conclusive  upon  a  grantee 
or  transferee  of  the  property."  Grunert  v. 
Spanlding,  104  Wis.  193.  opinion  225,  80  N. 
W.  589,  590.  "In  the  doctrine  of  res  adjudi- 
cata,  privity  extends  no  farther  than  the  par- 
ticular subject-matter  or  property,  the  status 
of  which  was  determined  by  the  Judgment  as 
to  that  particular  thing.  •  •  •  The  mere 
personal  effect  of  the  Judgment,  however.  Is 
absolutely  confined  to  the  parties  to  the  liti- 
gation. It  does  not  attach  to  and  become  a 
rule  of  property  as  to  any  other  thing  than 
the  particular  subject  of  the  controversy, 
which  was  closed  by  the  Judgment"  Hart 
V.  Monlton,  104  Wis.  849,  opinion  854.  80  N. 
W.  599,  600,  76  Am.  St  Rep.  881.  The  plain- 
tiff In  the  instant  case,  as  assignee  of  the 
judgmrait  in  the  orl^al  action,  became  suc- 
cessively related  to  the  rights  of  properly 
which  were  determined  by  the  Judgment  so 
assigned  to  him.  The  questions  involved  and 
litigated  In  the  garnishment  action  are  in- 
dependent of,  and  are  not  Included  in  and 
covered  by.  the  Judgment  in  the  original  ac- 
tion. The  matters  concluded  therein  are 
confined  to  the  parties  to  tbat  litigation 
and  the  mere  personal  effect  of  auch  Judg- 
ment, which  estops  the  parties  as  to  the 
mattm  embraced  tha-eln,  does  not  pass 
with  the  transfer  of  the  original  Judgment, 
though  the  party  plaintiff  vas  identical  In 
both  actions.  Since  the  parties  are  not  the 
same,  and  since  the  decision  In  the  garnish- 
ment action  would  not  be  concltulve  against 
this  idaintlff,  it  follows  that  It  Is  not  con- 
elusive  In  his  favor,  and  the  doctrine  of  rea 
adjudicata  does  not  apply.  Omnert 
Spaulding,  supra:  Hart  Moulton.  supra; 
Hunt  V.  Haven,  52  N.  H.  102;  McDonald  t. 
Gr^ry,  41  Iowa,  618;  Burlen  v.  Shannon, 
3  Gray,  387;  Herman  on  Estoppel  and  Rea 
Adjudicata,  6  135;  Shipman  v.  Rollins.  98  N. 
Y.  811 ;  Lens  t.  a  A  N.  W.  R.  Ga,  111  Wis. 
198,  86  N.  W.  607. 

Appellant  directs  our  attention  to  tite  testi- 
mony bearing  on  the  finding  of  fact  that  the 
relationship  of  mortgagor  and  mortgagee  did 
not  exist  between  the  defendant  J.  F.  Bills 
and  his  father  as  to  the  lands  in  controver- 
sy, and  asserts  that  there  Is  such  a  conflict 
in  the  evidence  ot  J.  V,  Ellis  in  this  action 
and  hla  evidence  In  other  actions  on  this 
question  as  to  make  his  evidence  in  this 


case  Incredible.  An  examination  of  the  eri- 
dence  does  not  warrant  such  an  Inference. 
True,  there  are  some  dlscr^ncies  in  his 
evidence  given  upon  the  various  examina- 
UODB  in  the  different  actions.  They  are. 
however,  of  slight  importance,  and  were 
explained  by  the  witness  as  mistakes  in 
recollection,  resulting  from  the  lapse  of 
time  and  the  complications  rising  out  of  the 
different  transactions  involved  In  the  litiga- 
tion. The  trial  court  would  not  have  been 
Justified  In  disregarding  his  evidence  In  the 
case.  Taking  it  into  consideration  with  the 
other  evidence  in  the  case,  the  court  bad 
good  ground  to  conclude  that  the  relation- 
ship of  mortgagor  and  mortgagee  did  not  ex- 
ist, and  its  finding  m  this  subject  cannot  be 
disturbed. 

Appellant  also  clatma  that  the  respondent 
J.  P.  Ellis  conveyed  whatever  Interest  he 
had  in  the  lands  in  controversy  to  the  South- 
western Land  Company  by  tlie  contract  of 
September  1,  1893,  and  that  this  land  com- 
pany conveyed  such  Interest  to  him  by  the 
gnltclaim  deed  of  August  17,  1903.  The 
court  found  that  the  parties  to  that  contract 
did  not  In  fact  intend  to  include  the  lands 
In  question  in  this  contract,  and  that  they 
were  not  conveyed  under  it  There  is  hardly 
room  for  argtunent  upon  this  question.  In 
the  light  of  the  nndlsputed  facts  that  the 
land  was  held,  occupied,  and  used  1^  H.  C. 
Elils  throughout  the  10  years  after  the 
making  of  the  contract  and  the  commence- 
ment of  this  action  without  a  claim  of  owner- 
ship by  the  land  company,  that  no  transfer 
by  deed  was  made  or  called  for  under  this 
contract,  and  the  fact,  admitted  by  Cibarles 
L.  Allen,  who  was  the  scde  manager  and 
active  f^ent  of  the  land  cMnpany,  and  who 
acted  for  it  in  the  negotlationB  resultlns  In 
this  contract,  that  he  did  not  consider  tbls 
land  to  be  the  pn^rty  of  J.  F.  Ellis  wtien 
the  contract  was  made.  The  focts  estab- 
lished by  the  evidence  abundantly  sni^Kirt 
the  conclusion  of  tiie  court  on  this  question. 

It  is  contended  that,  It  It  be  held  tbat  the 
titie  to  this  land  is  In  J.  F.  Ellis  as  grantee 
In  fee  under  the  deed  from  Moore,  then  H.  C. 
Ellis,  his  father,  has  acquired  such  title  by 
adverse  possession  of  the  land.  The  father's 
uninterrupted  possession  and  use  of  the  lands 
for  the  period  of  27  years  Is  admitted.  TtM 
evidence  also  shows  that  he  went  Into  pos- 
session with  the  consent  of  his  son  and 
under  an  agreement  to  occupy  and  colUvate 
the  farm  for  his  own  boiefli  and  with  the 
furthffl-  agreemrat  tbat  the  ttUe  should  be 
in  the  son.  This  possession  and  use  contin- 
ued under  this  arrangement  up  to  tiie  time 
of  his  death.  Nothing  Indicates  tbat  there 
was  any  change  In  tlie  character  of  the  te- 
ther's possession.  The  facts  necessary  to 
show  a  hostile  possession  do  not  appear. 
In  so  far  as  the  proof  characterises  the 
poueeslcHi,  It  Is  to  the  ^ect  that  the  fatiier 
held  and  occupied  the  land  under  the  1^1 
proprietor,  and  that  he  never  claimed  or 
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asserted  occupancy  or  possession,  other  than 
In  subordination  and  Bubaerrlence  to  the 
legal  title.  No  grounds  are  established  up- 
on  which  a  claim  of  adverse  possession  Iv 
the  father  can  he  based. 

Respondent  presented  arguments  upon  a 
number  of  questions  not  covered  by  the 
court's  findings  and  Judgment  It  does  not 
appear  that  they  were  considered  upon  the 
trial,  there  were  no  requests  presented  to 
the  lower  court  to  find  on  them,  nor  are  they 
covered  by  any  exceptions  preserved  in  the 
record.  Under  these  drcamstancea  we  do 
not  feel  called  upon  to  consider  these  qnei- 
UoDB  on  this  appeal. 

The  Jndgmoit  la  afllnned. 


WBRLB  V.  NORTHWESTERN  FLINT  * 
SANDPAPER  CO.  et  al. 
(Supreme  Court  of  Wisconsin.   Oct.  8,  ISOS.) 

1.  CoBPOBATIOnS— ConvXTANCK  ot  Pbopebtx 

TO  Stookhoij>mi— Vauditt. 
A  corporation,  whldi  was  Indebted  and  un- 
able to  procure  money,  adopted  a  resoluUoa 
authorising  the  sale  of  its  property  for  a  price 
not  less  than  the  indebtedness ;  the  stockholders 
to  have  th«  first  opportunity  of  purchaglDc. 
There  betng  no  other  bids,  the  property  was 
•old  to  one  of  the  stockholders  for  the  amount 
of  the  debt,  and  was  by  him  conveyed  to  a  new 
oorponitiou,  organized  by  himself  and  other 
stotAdwldam  of  the  old  ootporation.  Held  that, 
under  Ber.  St  1808.  I  1775.  providing  that 
•wy  corporation  may.  by  a  vote  of  the  major- 
ity of  the  stockholders,  sell  or  convey  all  or  any 
portion  of  its  property,  die  transaction  could 
not  be  hdd  faivalid  at  tfaa  nit  of  a  minority 
Btockholder. 

2.  Sams— AMKnnuxNT  ow  Abticlks  or  Inoor- 
FOEATION— Failure  to  Recobo. 

Where  an  amendment  of  articles  of  incorpo- 
ration, authorizing  the  increase  of  capital  stock 
and  of  the  number  of  directors,  was  not  filed 
when  made,  nor  until  the  date  upon  which  a 
conveyance  of  the  property  of  the  corporation 
was  made  pursuant  to  a  majority  vote  of  the 
stockholders,  but  doring  the  interval  the  di- 
rectors acted  as  snch  without  objection,  the 
delay  In  recording  the  amendment  did  not  affect 
the  validity  of  tta  aale. 

Appeal  from  Circuit  Court,  Marathon 
County;  W.  C.  SUverthorn,  Jadge. 

Action  by  Peter  C.  Werle  against  the 
Northwestern  Flint  A  Sandpaper  Company 
and  others.  From  a  judgment  for  defoiid* 
ants,  plaintiff  appeals.  Affirmed. 

This  is  an  appeal  from  an  Interlocutory 
judgment  refusing  to  set  aside  the  convey- 
ance, bill  of  sale,  and  transfer  of  the  prop- 
«rt7  of  the  defendant  company  to  the  de- 
fendant Kuckuk,  and  adjudging  that  the 
same  "were  made  In  good  faith,  pursuant  to 
law,  without  any  fraud  or  undue  baste,  and 
were  lawful  acts"  of  the  company,  and  were 
thereby  "sustained  and  confirmed  as  valid 
transfers  and  conv^ances."  The  facts  np- 
oa  which  mcb  Judgment  was  based  were  found 
by  the  court,  or  are  undisputed,  and  to  the 
effect :  That  the  defendant  company  was  In- 
corporated and  organized  under  the  laws  of 
tbla  state,  February  16,  1900.  with  a  capital 


Btodc  of  f39,000,  divided  Into  350  shares  of 
$100  each  and  nonassessable.  That  at  its 
first  meeting  of  stockholders,  February  20, 
1900,  there  was  elected  a  board  of  three  di- 
rectors, one  of  whom,  Blchert,  was  chosen 
president  and  treasurer,  and  to  whom 
$20,000  of  such  stock,  consisting  of  200  shares, 
was  issued;  another,  Werle,  the  plaintiff 
herein,  as  secretary,  to  whom  $10,000  of  such 
Bto<^,  consisting  of  100  shares,  was  Issued; 
and  the  other  was  one  Qenrlch,  to  whom 
$1,000  of  such  stock  was  Issued.  That  April 
9,  1900,  the  articles  of  Incorporation  were 
amended,  so  as  to  increase  such  capita!  stodt 
to  $50,000.  That  January  21,  1901,  such  ar- 
ticles were  again  amended  by  increasing  the 
capital  stock  to  $100,000,  and  also  increasing 
the  number  of  directors  to  five,  and  thereup- 
on Elchert,  Werle,  Curtis,  Johnson,  and  Al- 
bers  were  regularly  elected  as  such  directors, 
and  the  board  then  chose  Elchert  as  presi- 
dent, Johnson  as  vice  president,  and  Atbers 
as  secretary  and  treasurer.  That  such 
amendment  was  r^Iarly  made  In  all  re- 
spects, except  the  same  was  not  recorded  In 
the  raster's  office  until  December  8,  1001. 
That  the  stock  so-  Issued  to  Elchert  and 
Werle,  respectively,  was  paid  for  by  their 
conveying  and  transferring  to  the  company 
property  belonging  to  them.  That  February 
13,  1001,  the  company  was  embarrassed  for 
want  of  working  cash  capital  and  ready 
funds.  That,  claims  being  made  that  the 
property  which  Eichart  and  Werle  put  Into 
the  corporation  was  not  worth  as  much  as 
the  Btodc  Issued  to  them,  respectively,  th^ 
each  on  February  18,  1901,  reduced  the 
amount  of  their  stock  one-half,  and  surren- 
dered the  same  to  the  company,  under  agree- 
ments to  the  effect  that,  if  for  the  ensuing 
three  years  the  net  profits  of  the  company 
should  be  20  per  cent-  each  year,  then  the 
company  would  reissue  to  them,  respectively, 
one-half  of  the  stock  so  surrendered,  or  pay 
to  them  Its  nominal  value  In  cash.  That  the 
whole  amount  of  stock  outstanding  on  that 
day  was  432  shares,  of  $100  each,  of  which 
Elchert  owned  100  shares  and  Werle  50 
shares.  That  September  21,  1901,  the  com- 
pany was  Indebted  to  the  amount  of 
$31,587.96,  and  pressed  for  payment,  and  so 
called  a  meeting  of  Its  stockholders  for  Octo- 
ber 2,  1901,  to  consider  ways  and  means  of 
continuing  business,  and  It  was  then  decided 
to  raise  money  by  bonding  the  propoiy,  and. 
If  that  should  be  Impossible,  then  to  offer 
the  property  for  sale  at  not  less  than  the 
amount  of  such  Indebtedness,  and  thereupon 
adjourned  to  October  7,  1901.  That,  It  hav- 
ing been  found  at  snch  adjourned  meeting 
that  not  more  than  two-thirds  of  the  amount 
requisite  could  be  raised  on  bonds  of  the 
stockholders  and  indorsers.  It  was  determined 
by  a  vote  of  300  to  55  to  sell  the  property, 
and  thereupon  a  special  stockholders'  meet- 
ing was  called  for  October  21,  1901,  to  vote 
on  the  resolution  for  sale,  which  resolution 
was,  at  such  special  meeting  on  the  day  and 
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year  last  maitloned,  adopted  br  a  Tote  of  815 
to  50,  the  plaintifl  being  the  only  person  Tot- 
Ing  In  the  negative.  That  the  resolution 
authorized,  empowered,  and  directed  the  di- 
rectors to  sell  the  property  of  the  company, 
or  so  much  thereof  as  might  be  necessary,  at 
the  highest  price  obtainable,  within  20  days, 
but  not  for  less  than  the  amount  of  such  in- 
debtedness, and  that  in  making  snch  sale 
each  and  all  of  the  then  present  stockholders 
should  first  have  the  opportunity  of  purchas- 
ing the  same  after  10  days'  notice  of  snch 
proposed  sale  had  been  glren  to  them.  That 
pursuant  to  such  resolution,  and  more  than 
10  days  after  snch  notice,  and  on  NoTember 
11,  1901,  the  directors  accepted  the  bid  of  the 
defendant  Kuckuk  for  the  amount  of  such  in- 
debtedness, and  NoTember  25,  1901,  was  fixed 
aa  the  date  for  making  the  conreyance  and 
transfer  of  the  property  to  him.  and  notice 
thereof  was  then  given  to  all  of  the  stock- 
holders according  to  the  resolution  of  Octo- 
ber 21,  1901.  Prior  to  such  sale,  and  on  No* 
vembOT  26,  1901,  this  actton  was  commenced, 
and  a  temporary  Injunction  therein  granted, 
which  on  hearing  was  dlasolved  by  the  circuit 
court  The  articles  of  incorporation,  aa 
amended  January  21, 1901,  were  duly  record- 
ed in  the  register's  office  December  Z,  1901. 
Thereupon,  and  puniuant  to  the  authority 
given  the  stockholders  October  21,  1901, 
and  the  action  of  the  board  of  directors  No- 
vember 11,  1901,  pursuant  thereto,  a  deed 
and  bill  of  sale  of  all  the  property  of  the 
company  were  duly  cocecuted  by  the  vice  preth 
ident  and  secretary  of  the  company  and  then 
delivered  to  the  defendant  Kuckuk,  in  con- 
sideration of  $81,687.96  by  blm  paid;  the 
same  being  the  total  amount  of  the  com- 
pany^ liabilities.  December  IS,  1901,  the 
plaintltt  served  a  second  amended  and  snin>le- 
mental  complaint,  alleging  such  sale^  trans- 
fer, and  oonvayanee,  and  praying  ttiat  the 
same  should  b6  set  aside  as  tranduloi^  on- 
authorlied,  and  void,  and  that  the  property 
be  reconv^yed  to  the  company,  and  fOr  an 
Injunction.  The  defendants  answered,  and, 
among  other,  things  alleged  In  effect  that 
since  the  commencemrait  of  the  action  they 
had  discovered  that  the  articles  as  amended 
January  21, 1901,  bad  not  been  filed  or  record- 
ed in  fba  register's  oflBce  until  December  8, 
1901 ;  that  pursuant  to  the  resolution  of  Octo- 
ber 21,  lAOl,  the  plaintiff  and  every  other 
stockholder  had  bad  full  ogpportnntty  to  diare 
therein,  and  the  answering  defendants  there- 
with offwed  to  the  plaintiff  and  other  Inte^ 
ested  persons,  not  defoidanta  herein,  to  «m- 
vey  to  blm  or  ttiem  the  iffoperty  on  receipt 
of  the  amount  so  paid  tiierefor,  with  legal 
interest  The  court  fbund,  amrag  otbw 
Uiings,  that  tbe  plaintiff  was  one  of  the  dip 
rectors  of  the  company,  and  acted  aa  such 
from  the  time  at  ita  first  organiaatlfm  ^town 
to  tbe  commencement  of  tttis  actl<m;  that  at 
the  time  of  snch  sale  and  omveyance  to 
Kudtuk  the  company  was  greatly  embar- 
rassed by  the  eTistftnee  of  pressing  debts  of 


the  amount  stated,  and  was  unable  to  pay  the 
same  or  any  considerable  portion  thereof: 
tliat  the  evidence  failed  to  show  any  fraud 
or  fraudulent  practice,  or  undue  baste,  in  or 
about  the  sale  and  conveyance  of  said  prop- 
erty, or  in  the  proceedings  leading  up  to  such 
sale  and  conveyance;  that  the  three  years 
for  the  reissue  of  the  60  shares  of  stock  to 
the  plaintiff,  as  so  agreed  February  13,  1901, 
liad  not  expired;  that  the  evidence  failed  to 
show  any  want  of  consideration,  or  undue 
advantage,  or  fraud  or  fraudulent  practice. 
In  respect  to  the  plalntlfTs  surr^der  or  can- 
cellation of  his  stock  or  his  consent  tbe%to; 
that  the  evidence  billed  to  show  any  mls- 
management  of  the  property  or  the  affairs  of 
the  company,  or  otherwise;  that  since  the 
sale  and  conveyance  to  Kuckuk  the  property 
had  all  been  anveyed  to  a  ccffporatimi  tince 
organised. 

As  conclusions  of  law  the  court  found  in 
^ect  that  the  failure  of  the  defMidant  com- 
pany to  record  its  articles  as  amended  Jan- 
uary 21, 1901,  nntU  December  3, 1001,  did  not 
affect  tbe  proceemngs  and  acts  of  the  dafnd- 
ant  ccHupany  mentioned;  that  the  company 
had  a  legal  and  valid  organisation  and  ex.- 
Istence  prior  to  that  amendment,  and  Its  au- 
thority and  power  were  not  lost  nor  ceased 
thereby,  nor  made  illegal  or  void  by  reason 
of  sudk  &ilnre,  and  that  ttie  plaintiff  was 
estopped  from  questioning  the  regularity  of 
any  of  sndt  proceedings ;  tbat  such  sale  and 
conveyance  to  Kodnik  should  be  aostalned 
1^  tbe  interlocntwy  judgment  and  decree  ot 
the  court;  that  the  written  contract  of  Feb- 
ruary 18,  1901,  for  tbe  surrender  and  cancel- 
latlui  of  60  shares  of  tbe  plaintiff^  stodr, 
should  be  sustained  by  such  Interlocntcffy 
judgment  and  decree;  and  that  no  safBdent; 
grounds  for  the  appointment  ot  a  recelw 
nor  for  the  Inning  of  an  injunction  herein 
existed,  and  therefore  the  same  were  denied. 
The  interlocutory  judgment,  from  which  the 
appeal  was  taken  as  mmtlimed,  was  based 
upon  and  is  in  accordance  with  Ibe  facts  and 
conclusions  of  law  thus  stated. 

B.  B.  Lord,  Carl  H.  Mueller,  and  Brown,  - 
Pradt  &  Genrlch,  for  appellant  Krentzer, 
Bird  &  Bosenberry.  for  respondoits. 

OABSODAT,  a  J.  (after  stating  tbe  facts). 
It  Is  found  by  the  court,  and  Is  undis- 
puted, that  tbe  plaintiff  was  one  of  tbe 
directors  of  the  defendant  company,  and  aa 
such  acted  with  the  board  of  directors  cmi- 
ttnuously  from  tbe  time  the  company  was 
first  organized  down  to  the  comnumcanait  of 
this  action,  being  a  period  of  more  than  21 
months.  During  that  time  he  bad  full 
knowledge  of  tbe  sevwal  meetings  ot  tbe 
stockholders  mentioned  In  the  foregoing  state- 
ment and  the  proceedings  and  action  of  such 
meetings,  and  the  several  meetings  and  so 
tlons  of  the  board  of  dlrecton.  Ttum  Is 
no  ground  for  claiming  any  fraud,  or  deceit, 
or  circumvention,  or  undue  Influoice,  prao> 
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ticed  by  tbe  dpf  endauts,  or  any  of  than,  on 
the  pbdotur  In  any  of  tbe  tnuuacttoiw  mtn- 
tloDod  In  the  foregoing  statement.  After 
a  year's  experloice  tbe  conquny  was  found 
to  be  greatly  embarrassed  for  want  of  funds 
to  pay  Ita  ddits  and  continue  the  business. 
The  pressure  for  tbe  payment  of  dd>ts  by 
the  creditors  of  the  company  was  such  as 
to  result  in  the  holding  of  several  meetings 
by  the  8to<Uii^ra  of  tbe  company  to  derise 
ways  and  means  for  paying  the  debts  of  the 
company  and  continuing  Its  business.  The 
raising  of  money  for  sndi  purposes  undn 
such  drcumstancsa  by  levying  an  assessment 
upon  the  Btockholda*s  of  the  company  could 
not  be  reawted  to,  for  the  simple  reason  that 
none  of  the  stotft  was  assessable.  After  re- 
peated consuItatloDS  the  attempt  was  made 
to  raise  the  reaulalte  amount  of  money  by 
borrowing  tbe  same  and  pledging  the  prop- 
erty of  the  oompany  as  security ;  but  It  waa 
found  that  no  mon  than  about  two- thirds 
of  the  amount  of  tbe  Indebtedness  could  be 
thus  raised,  to  say  nothing  about  working 
capital.  Fldally.  to  "arold  ludgmenr  in 
favor  of  the  creOltora,  **or  bankruptcy  pro- 
ceedings.** at  a  special  stockholder^  meeting 
called  for  the  purpose,  and  held  October  21, 
1901,  the  resolution  mentioned  In  the  fore- 
going statement  was  adopted  by  a  vote  of 
816  to  60;  the  plalntltr  being  the  only  person 
voting  In  tbA  negative^  Tbe  question  pre- 
sented is  not  whether  tbe  management  and 
administration  of  the  affairs  of  the  company 
were  the  wisest  possible  It  Is  oiough  to 
know  that  tbe  proceedings  had,  the  conclQ> 
slons  reachsd,  and  the  subseQuent  action 
of  tbe  board  of  directws  In  obeying  and  ^t- 
fng  effect  to  sndi  resolutions  seem  to  have 
been  free  from  any  and  all  ftaud.  deceit; 
drcumventlon.  or  undue  Influence,  and  made 
In  good  faith,  and  with  the  purpose  of  safe- 
guarding the  rights  and  Interests  of  all  tbe 
stockholders. 

The  principal  contention  seems  to  be  that 
the  cooreyance  of  the  entire  property  of  the 
company,  pursuant  to  the  authority,  power, 
and  direction  thus  given  by  tbe  stockholders, 
to  one  of  tbelr  number,  Kucknk,  and  by  him 
conv^ed  to  a  new  coriMration,  the  "Wausau 
Sandpaper  Co.,"  organized  by  him  and  other 
stockholders  for  tbe  purpose,  was  In  legal 
^ect  a  conveyance  directly  to  themselves, 
and  hence  void  In  law.  ^e  right  to  make 
such  conveyance,  when  so  authorized,  em- 
powered, and  directed,  cannot  be  seriously 
doubted.  Stripped  of  veit>iage  not  applicable 
here,  the  statute  declares  that:  "Every 
such  corporation  *  *  *  shall  have  the 
powers  of  a  corporation  conferred  by  these 
statutes  necessary  or  pn^r  to  conduct  the 
business  or  accomplish  tin  purposes  prescrlt>- 
ed  Its  articles,  •  •  •  and  may,  by  a 
vote  of  a  majority  of  the  stock  given  at  any 
r^nlar  meeting  or  at  any  special  meeting 
duly  called  for  the  purpose,  sell  and  con- 
vey or  authorise  to  be  conveyed  all  or  any 
portion  itf  the  Donprnty  owned  by  It,  whether 


real,  personal  ae  mixed."  Section  1776,  Rev. 
St  188&  This  conrt  has  had  occasion  from 
time  to  time  to  consider  the  i«"gwg^  tbue 
quoted,  but  has  never  questioned  the  power 
to  so  convey  when  so  authorised.  Shoe- 
maker V.  Washburn  Lumber  Co.,  97  Wis. 
S94,  696,  73  N.  W.  883;  Consolidated  Water 
Power  Co.  v.  Nash,  109  Wis.  490,  498^  86  N. 
W.  485;  Marvin  v.  Anderson,  HI  Wis.  887, 
892,  803,  87  N.  W.  226. 

2.  It  is  contended,  moreover,  that  the  trans- 
action was  Tidd  as  a  matter  of  law,  becaoae 
the  sate  and  oonv^anoe  was  made  to  a 
stockholder  of  the  corporation.  But,  as  in- 
dicated, It  was  made  In  good  faith,  and  with 
tbe  knowledge  oC  all  tiie  8to6kbold«s,  each 
<Hie  of  whom  waa  at  liberty  to  bid  on  the 
•ale  and  become  a  purchaser,  if  be  saw  fit 
to  do  sou  The  company  could  only  sell  to 
some  one  willing  to  purdiase.  In  this  last 
case  It  was  held  that  **a  acdvent,  going  corpo- 
ratlon  has  tbe  same  right  to  sell  ite  propae- 
ty  In  the  regular  course  of  buslnees,  regardless 
of  whether  the  vendee  Is  a  sto&holder  of 
the  corporation,  as  a  natural  person,"  So 
It  baa  been  held  that  a  corporation  may  make 
a  valid  assignment  of  all  Its  propwty  and 
assets  for  tbe  payment  of  Its  debts  In  the 
manner  and  ttam  and  to  the  effect  prescrib- 
ed by  tin  statute.  Qarden  City  Banking 
&  Trust  Go.  V.  Oellfuss;  86  Wis.  612,  616,  67 
N.  W.  840.  So  it  has  been  held  that  "the 
board  of  directors  of  an  insolvent  corporation 
baa  power  to  make  a  voluntary  assignment 
of  all  Ito  property  for  the  benefit  of  Its  cred- 
itors, without  the  authority  or  consent  of 
its  stockholders,  unless  restrained  by  Its 
charts  or  other  legal  enactment"  Ooets 
V.  Kale,  108  Wis.  866,  889,  79  M.  W.  401, 
402.  So  it  has  been  held  that  "an  officer  and 
director  of  a  going  corporation  may  purchase 
Its  outstanding  obligations  at  a  discount 
fw  bis  own  boieflt,  and  enforce  them  in 
full,  where  he  owes  no  duty  to  the  corpora- 
tion, inconsistent  with  such  purchase,  to 
act  for  ita  benefit"  Olenwood  Mfg.  Oa  v. 
Syme,  109  Wis.  856,  862,  86  N.  W.  482,  434. 
No  creditor  Is  hare  complaining,  but  only  a 
stndcholder,  who  had  tbe  same  rig^t  and  op- 
portunity to  purcbase  as  any  other  stock- 
holder. The  result  of  the  transaction  was 
to  pay  and  satisfy  all  the  debts  of  the  corpo- 
ration. It  was,  in  effect  for  the  braeflt  of 
the  creditors  of  the  corporation.  Tbe  case 
presented  falls  to  show  any  unlawful  diver- 
sion of  the  property  of  the  corporation  by 
tbe  majority  of  the  stockholders  which  en- 
tities the  plaintiff,  as  a  minority  stockholder, 
to  any  relief  in  equity.  Sothwell  v.  Robin- 
son, 44  Minn.  638,  47  N.  W.  266 ;  Skinner  t. 
Smigh,  134  V.  Y.  240,  81  N.  O.  911. 

8.  Nor  do  we  think  the  sale  and  convey- 
ance should  be  set  aside  merely  because 
there  was  a  delsy  of  at>out  10  months  in 
recording  the  amendment  to  the  articles  of 
incorporation  which  authorised  the  Increase 
of  the  capital  stock  and  the  number  of 
directors  from  three  to  five.  The  amend- 
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mMit  was  recorded  on  the  day  tbe  codtct- 
Ance  wu  made.  The  delay  wai  a  mere  in- 
advertence. The  flre  dlrectore  were  all  dx>> 
een  by  the  stockholders,  and  acted  as  euch, 
apparently  vitbont  any  objection  from  any 
<me,  or  any  Qtiestion  being  made  as  to  their 
right  to  BO  act;  and  they  acted  In  purenance 
<3t  authority,  power,  and  direction  expresa- 
ly  given  by  the  etocbfaoldera  themselTea. 
No  one  qnmtlons  their  eligibility  to  hold  the 
office.  It  la  well  settled  that  even  "where  a 
person  not  eligible  to  Ihe  office  Is  declared 
Reeled,  and  no  stoddiolder  objects  or  takes 
legal  proceedings  to  test  the  right  to  the 
office,  and  sndi  powm  Is  allowed  to  perform 
the  dntles  of  his  office,  he  becomes  an  officer 
de  facto.  As  such  bis  acts  cannot  be  ob- 
jected to  on  the  ground  that  he  was  not  a 
legally  elected  director.  Nelttier  corporate 
creditors,  nor  the  corporation,  nor  the  stock- 
holders, nor  the  director  himself,  Is  allowed 
to  raise  this  objection  in  that  manner.  The 
remedy  Is  to  onst  him  Iv  Qno  warranto  or 
to  enjoin  him  as  a  nsnrper.  Bnt  after  be 
Is  allowed  to  become  a.  de  facto  director  his 
title  to  office  cannot  be  attacked  collaterally, 
nor  can  his  acts  be  rqmdiated  on  that 
ground.  A  director,  as  a  de  facto  director, 
may  bind  the  company  by  his  acts,  it  allowed 
to  continue  In  his  position."  2  CkxA  on 
Corp.  (Mb  Bd.)  f  028.  This  Is  In  harmony 
■with  fb»  rulings  of  this  court  Helnze  t. 
South  Green  Bay  Land  &  Docik  C!o.,  109 
Wis.  99,  106,  85  N.  W.  145;  Barthell  t. 
Hencke,  99  Wis.  680,  662,  75  N.  W.  952;  Fad- 
nesB  T.  Braunborg.  78  Wis.  257,  282-286,  41  N. 
W.Sl  It  is  conceded  that  the  company  was 
l^lly  Incorpwated  and  organised,  and  cm- 
tlnued  as  such  corporaticm  during  all  the 
time  in  question.  We  find  no  ground  for 
iUstmrblng  the  Judgment 

The  Judgment  of  the  drcnlt  court,  aM>ealed 
frran,  Is  affirmed. 


BLISS  T.  ROSBNKBANS. 

<Sapreme  Court  of  Wisconsin.   Oct  3,  1905.) 

1.  Appeal — Deiat  ht  Filiitq  Record  —  Dia- 

MI88AI. 

A  motion  to  dismiss,  because  the  record  was 
not  filed  in  time,  may  be  met  by  the  imposition 
of  terms,  where  the  record  is  afterwards  filed. 

[Bd.  Note. — For  ca.'>es  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  f  8166.] 

2.  SaUB — UWDBBTAKIKG  —  QUALIFICATION  OF 
SCBBTiES. 

Under  Rev.  St  1898,  §  3005,  declaring  that 
an  nndGrtaking  on  appeal  shall  be  of  no  effect 
unless  accompanied  by  the  affidavit  of  the  sure- 
ties stating  that  each  is  worth  a  snm  which 
Boms  in  the  aggregate  shall  be  double  the 
amount  of  the  undertaking,  an  aiBdavit  that 
each  surety  is  worth  the  ^um  of  $394  is  insuf- 
ficient, where  the  undertaking  is  for  the  pay- 
ment of  costs  and  damages  not  exceeding  $260 
and  of  a  judgment  for  $804. 

Appeal  from  Circuit  Ootirt,  MUwankee 
County;  Orren  T.  Williams,  Judge. 

Action  by  A.  H.  Bliss  against  O.  Lk 
Rosenkrans.  From  a  judgment  for  plaintiff, 
defendant  appeals.   Appeal  dismissed. 


Defendant  appealed  from  a  Judgment 
against  him  In  the  sum  of  fSOi.  The  only 
undertaking  served  was  to  the  efFect  that  the 
aivwllant  would  pay  costs  and  damages 
awarded  against  him  m  appeal,  not  uceed- 
ing  1260,  and  that  he  would  pay  flie  Judg- 
ment, If  affirmed.  It  was  signed  by  two 
sureties,  each  of  whom  made  affidavit  that 
he  was  wortti  the  snm  of  $394.  Bespondent 
mores  to  dismiss  ttie  appeal,  first,  because 
the  record  was  not  filed  in  time,  and,  second- 
ly, because  no  undertaking  satisfying  the 
statute  was  served. 

A.  H.  Blatchley,  for  appellant  McBlroy 
&  Eschweiler,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  The 
flrat  ground  urged  for  dismissal  conld  be 
met  by  Imposition  of  terms,  since  the  record 
has  DOW  been  filed;  but  the  second  ground  of 
motion   seems  to  us  Insuperable.  Section 
3065,  Rev.  St  1808,  provides:   "An  nnder^ 
taking  upon  appeal  shall  be  of  no  effect  mi- 
less  it  shall  be  accompanied  by  the  affidavit 
of  the  sureties,  in  which  each  surety  shall 
state  that  he  Is  worth  a  certain  sum  men- 
tioned,   *   «   *   and  which  soms  so  sworn 
to  shall.  In  the  aggregate,  be  double  the 
I  amount  specified  In  said  undertaking."  The 
1  amount  epeclfled  In  the  undertaking  is  the 
I  aggregate  of  $250  limitation  on  costs  and 
I  damages  npon  appeal  and  the  face  of  the 
$894  judgment  In  the  court  below,  or  fG44. 
The  aggregate  worth  of  the  two  sureties, 
according  to  their  affidavits.  Is  $788,  which 
'  falls  far  short  of  double  tbe  amount  speci- 
fied In  the  undertaking. 

For  this  reaeon  the  appeal  must  be  dis- 
missed.   So  ordered. 

i  — — 

CLANCY  V.  GEB  et  al. 
(Supreme  Court  of  Wisconsin.   Oct  S,  1905.) 

1.  Injunction — GsoumiB  CXASnro  to  EIxxbt 
AT  Time  of  Tbial. 

Where  it  H  apparent  that  tbe  ground  for 
perpetual  injunction  against  defendants  ceased 
to  exist  at  the  time  of  the  trial,  thongh  a  good 
cause  of  action  existed  for  tbe  temporary  in- 
junction, the  court  is  Justified  in  refusing  to 

Sant  the  relief  of  a  perpetual  injunction  and  in 
Bmisslng  the  complaint 

2.  Same — Costs. 

Where  defMidasts  Joined  laroe  npoD  a 
cause  of  action  for  injunction,  and  maintained 
their  position  to  the  end  of  the  trial,  and  the 
court  found  that  they  were  guilty  of  the  wronps 
alleged  when  the  action  was  commenced,  and 
that  the  suit  was  in  its  origin  properly  brought 
for  relief  hy  Injnnction,  but  that  the  protection 
of  plaintiflrs  rights  had  been  fully  accomplished, 
plaintiff  should  have  had  judgment  for  costs, 
although  the  perpetual  injunction  was  denied. 

Appeal  from  Circuit  Court,  Racine  Coun- 
ty; E.  B.  Belden,  Judge. 

Action  by  John  F.  Clancy,  doing  business 
under  the  firm  name  and  style  of  John  F. 
Clancy  &  Co.,  against  John  H.  Ceb  and  oth- 
ers, to  enjoin  Interference  with  plaintiffs 
business.  From  a  judgment  for  defendants, 
plalutifif  appeals.  Reversed. 

Rehearing  denied  Decouber  12,  190& 
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PUUntUt  vas  engaged  In  the  bnMnees  of 
veiling  coal  and  wood  at  wholesale  and  re- 
tall  In  the  city  of  Baclne,  and  from  time  to 
time  received  shipments  of  coal  In  boat 
loads,  which  he  was  compelled  to  unload; 
this  w(^  being  dime  by  men  In  his  employ. 
The  cmnplalnt  states  fiiat  at  the  time  of 
bringing  the  action  the  plalntUF  was  receiv- 
ing snch  shipments  In  lots  of  from  860  to  6,000 
tons,  and  that  there  were  then  at  his  docks 
two  boat  loads,  one  <s^  1,000  tons  and  one  of 
2.700  tons,  which  It  was  necessary  to  unload 
Immediately  to  save  the  expense  and  cost 
of  demurrage;  that  plaintiff  had  a  gang  of 
men  In  bis  employ  unloading  coal,  and  that 
they  would  be  so  engaged  during  the  season 
ot  naTlgatlon ;  and  that  It  was  necessary  to 
a  proper  and  efficient  conduct  of  his  busi- 
ness tbat  they  be  uninterrupted  by  the  de- 
fendants. The  Individual  defendants  are 
alleged  to  be  members  of  the  International 
Liongsboremen'i  &  Marine  Transportation 
Workers'  Association.  These  defendants  are 
alleged  to  have  conspired  together  for  the 
purpose  of  wrongfully  Interfering  with  plain- 
tiff's conduct  and  control  of  his  business,  by 
hindering  and  preventing  his  securing  the 
help  necessary  to  prosecute  It,  particularly 
by  compelling  blm  to  hire  certain  persons 
and  to  diBcbarge  others  against  his  will,  and 
tbat  the  defendants  have,  by  show  of  force 
and  threats  and  acts  of  personal  violence, 
intimidated  and  frightened  the  employto  of 
plaintiff,  so  that  he  Is  liable  to  be  deprived 
of  their  servlcea  It  Is  further  alleged  that 
defendants  purpose  to  continue  to  harass  and 
annoy  plaintiff  and  his  employes,  and  to 
create  greater  disturbances  and  more  trouble, 
to  order  to  cause  plaintiff  to  discontinue  his 
business.  Defendants  are  alleged  to  be  with- 
out means  and  property  sufficient  to  compen- 
sate plaintiff  in  damages  for  the  loss  like- 
ly to  be  caused,  and  plaintiff  therefore  de- 
mands Judgment  tbat  during  the  pendency  of 
the  action  and  forever  after  the  defendants 
be  restrained  and  enjoined  from  obstructing 
and  Interfering  with  the  plaintiff  In  the  con- 
duct and  control  of  his  bUBinesB,  and  from 
Intimidating  or  forcing  persons  to  quit  his 
service,  or  from  preventing  them  from  enter- 
ing the  service  of  plaintiff,  and  from  collect- 
ing in  and  about  the  approaches  of  plalntliTs 
iSockB  for  pl(^etlng,  patrolling,  and  guarding 
such  approaches  and  the  grounds  and  build- 
ings for  the  purpose  of  Intimidating  plain- 
tiff's employes,  and  that  they  be  enjoined 
from  going  to  the  homes  of  plaintiff's  em- 
ployes for  the  punwse  of  intimidating  or 
coercing  them  to  leave  bis  employment  or 
from  entering  his  service.  The  temporary 
Injunction  asked  for  was  issued,  to  be  ef- 
fective during  the  pendency  of  the  action, 
and  the  acts  complained  of  were  discontin- 
ued. The  action  was  begun  July  25,  1904, 
and  on  that  day  the  temporary  Injunction 
was  Issued.  The  action  was  tried  January 
S,  1900,  after  the  strike  bad  ended,  and  re- 
sulted in  flndlnga  to  the  effect  that  at  the 


time  the  temporary  InJnncUon  had  been  ap- 
plied for  a  good  canae  existed  for  granting 
It  that  It  had  been  applied  for  In  good 
faith,  but  that  no  cause  existed  for  granting 
a  perpetual  Injunction.  Judgment  was 
awarded  denying  the  perpetual  Injunction, 
dtomlasing  the  action  and  granting  tiie  de- 
fendants their  costs  against  plaintiff.  This 
Is  an  appeal  from  thla  Judgment 

Palmer  &  Gittlngs  (M.  B.  Walker,  of  coun- 
sel), for  appellant  Thompson  A  Harv^, 
fbr  roipondenta. 

SIEBBCKBR,  J.  (after  stating  the  facts). 
From  the  facts  as  found  by  the  trial  court 
It  is  apparent  that  the  ground  for  a  perpetu- 
al Injunction  against  defendants  had  ceased 
to  exist  at  the  time  of  the  trial,  thougli  a 
good  cause  of  action  existed  for  temporar- 
ily enjoining  defendants  at  the  time  the  ac> 
tion  was  commenced.  The  only  relief  sought 
In  the  action  was  preventive,  namely,  to  en- 
join defendants  f^m  Injuring  plaintiff  In 
his  business.  Under  such  circumstances  the 
court  Is  Justified  In  refusing  to  grant  the 
relief  of  a  perpetual  Injunction  and  in  dis- 
missing tbe  complaint  This  practice  Is  sus- 
tained when  the  facts  show  that  there  is  no 
imminent  peril  to  the  rights  of  a  complain- 
ant at  the  time  of  trial,  though  such  peril 
may  have  existed  when  the  action  was  com- 
menced. The  remedy  by  injunction  Is  deem- 
ed "a  necessity  only  when  It  Is  perfectiy 
clear  from  the  facts  that  unless  granted, 
'  the  complainant  may  be  irreparably  Injured, 
!  and  tbat  be  can  have  no  adequate  remedy 
I  at  law  for  the  mischief  occasioned."  It  is 
:  manifest  from  the  evidence  that  the  strike 
had  ended  and  that  the  defendants  had  aban< 
doned  their  original  purpose  of  injuring 
plaintiff  in  his  business.  No  grounds  for  ap- 
prehending that  they  were  liable  to  commit 
any  future  acts  to  his  Injury  were  left  Un- 
der these  circumstances  the  trial  court,  in  Its 
discretion,  was  warranted  in  refusing  to 
make  the  Injunction  perpetual.  We  find  no 
grounds  for  holding  that  It  abused  this  dis- 
cretion. Reynolds  v.  Everett.  144  N.  T.  189, 
39  N.  E.  72 ;  16  Am.  &  Eng.  Enc.  of  Law,  p. 
344;  Wlswell  V.  First  Gong.  Church.  14  Ohio 
St  31. 

The  court  however,  awarded  judgment 
of  dismissal  of  the  action  and  for  costs 
against  the  plaintiff.  The  record  shows  that 
defendants  Joined  Issue  upon  the  cause  of 
action  alleged  against  them  for  an  Injunc- 
tion. This  position  they  maintained  to  tbe 
end  of  the  trial.  The  court  found  that  they 
were  guilty  of  the  wrongs  alleged  against 
them  by  the  plaintiff  whra  the  action  was 
commenced,  and  that  the  suit  was  In  Its 
origin  properly  brought  for  preventive  relief 
by  injunction,  but  that  the  protection  of 
plaintiff's  rights  had  been  fully  accomplish- 
ed by  the  Interlocutory  remedy  of  a  tempo- 
rary Injunction,  and  that  no  grounds  exist- 
ed for  apprehending  further  Injury  to  plain- 
tUTs  rights.  Since  the  trial  resulted  in  ana- 
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talnlng  hts  came  of  action  for  preventlTe 
reU^  to  tbe  extent  indicated,  the  plaintiff 
was  Justlfled  In  prosecuting  the  action  to  a 
final  termination,  and  was  entitled  to  tbe 
UBoal  favorable  consideration  of  a  prevail- 
ing party  on  the  question  of  costs.  We  find 
nothing  in  the  case  that  negatives  the  Just- 
ness of  plaintiff's  claim  to  his  costs,  and 
they  should  In  equity  be  awarded  him. 
Spengler  v.  Hahn,  95  Wla.  472,  70  N.  W.  460; 
Menz  V.  Beebe,  102  Wis.  842,  78  N.  W.  601 ; 
Mowry  T.  First  National  Bank  of  Baraboo, 
66  Wis.  SS9,  29  N.  W.  559;  Avery  v.  Wilson 
(a  a)  20  Fed.  856;  Cyc  voL  11,  subd.  "Vp. 
32;  Noland  v.  Pope,  7  J.  J.  Marsh.  (Ey.)  187. 
Upon  the  findings  tbe  court  in  its  discretion 
properly  refoaed  to  make  the  Injunction  per- 
petual, but  erred  In  granting  Judgment  dls- 
mlsaing  the  action  and  awarding  costa  to  tbe 
defendants.  It  should  have  decreed  that 
plaintiff  have  Judgment  for  costs  against 
defendants,  and  denied  further  relief  aa  un- 
necessary. 

Judgment  reversed,  ana  the  canae  remand- 
ed, with  directlona  to  enter  Judgment  in  fa- 
vor of  plaintiff  In  accordance  wltb  this 
opinion. 


HIGBBB  T.  8TATB. 
<8npr«me  Gowt  of  Ndtzaska.  8«pt  20^  iSOS.) 

1.  EuenzzLsmiT— BiGBT  of  Actioh— Evi- 

OIROB. 

In  a  prosecutlOD  for  embeKElement  of  a 
"right  In  actl<m,"  under  section  121  of  the 
OriiDinai  Code,  It  Is  not  necessary  to  show  that 
the  defmdant  was  at  the  time  of  the  alleged 
embezzlement  in  tbe  manual  posseasion  of  the 
monev  or  property  which  was  the  subject  of 
the  right  In  action.  If  the  agent  of  a  corpora- 
tion so  uses  the  rights  in  action  of  his  employer 
as  to  prevent  his  employer  from  asserting  those 
rights,  and  bo  deprives  Oie  employer  of  the  prop- 
erty or  money  involved,  and  by  so  doing  ap- 
propriates the  property  or  money  to  his  own 
use,  witliont  the  assent  of  tibe  employer  and 
with  the  fraudulent  intent  to  so  appropriate 
the  same,  ha  Is  guilty  of  embesslement  under  the 
statute. 

2.  SaME^— PABTT  iKJUBEn— Oobpobation. 

The  allegation  of  the  information  that  the 
party  injured  is  a  corporation  is  sufficiently  BDa> 
tained  by  proof  that  It  is  a  de  facto  conwration. 
Proof  of  Qie  regularity  of  the  proceedings  to  In- 
corporate la  not  necessary. 
8.  Same— VEncE. 

Under  thta  clause  of  the  statute,  converting 
rights  in  action  to  one's  own  use  hi  an  essen- 
tial element  of  the  crime.  The  venue  is  prop- 
erly laid  in  the  county  where  the  purpose  Is 
formed  to  convert  the  right  In  action  and  the 
decisive  steps  taken  to  carry  out  tliat  purpose, 
although  the  subject  of  the  right  In  action  is 
situated  In  another  county. 
4.  Same— Evidence— Value. 

Evidence  that  the  party  against  whom  the 
rl^t  in  action  existed  was  solvent,  and  actually 
paid  ths  money  Involved  as  directed  by  the  d^ 
fendant  In  adjustment  <tf  the  right  In  action,  la 
sufficient  prima  facie  evidence  of  value. 
6.  Cannivu.  Law  —  Elkotion  Betwxin 
Counts. 

When  two  counts  of  an  information  Involve 
substantially  the  same  facts  and  call  for  the 
same  evidence  to  support  them,  the  court  will 


not  ordinarQy  require  an  election  upon  whid 

count  the  prosecution  will  proceed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Gent  Dig.  Indictment  and  Information,  |  439.] 

6.  Saot— Instbuctiomb. 

An  Instruction  Is  not  prejudicially  errooe- 
ous,  because  it  states  some  of  the  elements  of 
the  crime  charged  and  omite  others,  when  the 
other  demente  are  correctly  stated  and  defined 
in  other  instructions.  Instructions  must  not 
contein  conflicting  statements,  and,  when  read 
and  construed  t^rether,  must  correctly  state 
the  law. 

[Ed.  Note.— For  cases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  1 1990^ 

7.  Sake. 

An  Instruction  which  recites  some  of  the 
essential  dements  of  the  crime  charged  and 
omlte  othwra,  and  tells  the  Jury  that  the  tilings 
recited  In  the  Instruction  would  constitnte  the 
crime,  Is  erraneons  and  prejudicial,  even  though 
there  was  another  lostmction  which  contra- 
dicts It  and  correctly  states  the  other  things 
necessary  to  bs  shown  to  constitute  goUt 

[Ed.  Note.— Fw  cases  In  point,  see  vid.  1^ 
Cent  Dig.  Criminal  Law,  H  1900,  lOOa.] 

8.  EuBKZZLXHBifT— ImBTBtrcnons. 

In  a  prosecution  against  ao  agmt  for  em- 
beazling  the  rights  in  action  of  his  employer, 
an  Ins^ctlon  In  which  the  Jnry  Is  told  that  it 
the  defendant  "received  credit  In  his  Indlvidaal 
capacity"  fOr  a  right  in  action  of  the  m^yer 
he  would  be  guilty  of  embeulnnent  Is  erroneous. 
Unless  the  act  Is  done  with  a  felonious  intent, 
and  resulte  in  depriving  the  employer  of  his 
money  or  property.  It  Is  not  embnslement 

[Bd.  Note. — For  cases  in  point,  sse  voL  Ifl^ 
Ceat.  Dig.  Embesdement,  |  8.] 

(Syllabus  by  the  Court) 

Error  to  District  Court,  Sarpy  Coonty;  8nt- 
ton,  Judge. 

Osmos  0.  Higbee  was  convicted  of  embea- 
Blement,  and  brii^  error.  Beversed. 

NelBon  a  nratt  and  H.  8.  Mlctewm.  tar 
plaintiff  in  error.  Norria  Brown  and  W,  T. 
Thompstm,  for  tbe  State. 

SEDUWXCK,  J.  Tbe  Farmer^  0(H»peta^ 
ative  Shipping  Aisodatlon  was  engaged  in 

buying  grain  at  Oretna,  In  Sarpy  caanty,  and 
In  shipping  and  lellliv  tlie  aanw.  The  da- 
fmdanV  Higbee,  was  In  charge  of  the  bnri- 
neaa  as  agent  of  this  company.  The  George 
A.  Adama  Gndn  Company,  of  Omaha,  waa 
Indebted  to  the  Farmwa*  Co-operattTe  Ship- 
ping AjModatlon  for  grain,  which  Uie  defend- 
ant aa  the  aguit  of  that  company  had  ahtp- 
ped  and  sold  to  the  Omaha  company.  The 
defendant,  who  la  plaintiff  ia  error  here, 
waa  inosocnted  upon  a  charge  of  embeBle> 
ment;  the  information  containing  two  counts. 
Uiwn  ti»  fliat  count  he  waa  finmd  not  goll^. 
The  charge  nptm  which  ha  waa  convicted  ia 
the  embeaalement  ct  "a  certain  right  In  ac- 
tion, to  wit,  a  certain  indebtedneaa  fhoi  due 
and  owing  by  the  George  A.  Adama  Grain 
Company -of  Omaha.  Nebraska,  to  tbe  aald 
Farmera'  Co-operative  Shaping  Aaaodatlon, 
for  grain  abipped  to  said  George  A.  Adama 
Grain  Company  by  the  aald  Farmera*  Oo-op»a' 
tlve  Shipping  Aaaociatlon,  In  the  amount  of 
tweoty-el^t  hundred  nine  and  "/les  dollan 
(R809,63V' 
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1,  Tbe  flttt  contention  made  te  ttut  the  In* 
debtednen  of  tbe  Omalia  companjr  to  his 
emplojw  waa  not  wltldn  tlie  meaning  of  the 
statate  defining  the  crime  of  embesslement 
and  providing  a  penalty  tb^for.  It  Is  said 
In  the  brief:  '^e  plaintifl  is  charged  with 
embenllng  a  right  In  action,  an  Indebtedness. 
Just  how  the  plaintifl  conld  obtain  possession 
of  an  Indebtedness  we  are  at  a  loss  to  know." 
The  language  ot  the  statute  Is:  "If  any  oa* 
cer.  attorney  at  law,  agent,  clerk,  or  aerrant 
of  any  Incorporated  company  or  Joint  stock 
company  shall  embeole  or  ctmTsrt  to  his 
own  use,  or  fraudulently  take  or  make  away 
with  or  secrete  with  intent  to  embecsle  or 
fraudulently  ctmrert  to  bla  own  use  without 
tba  assent  of  his  or  bet  employer  or  employ- 
firs,  or  the  owner  or  ownen  tiiereof,  any 
mimey,  goods,  ri^ts  In  actlMi  or  oth»  valu- 
able seool^,  or  eots  whatever,  btHaagisig 
to  any  otlwr  perscms,  •  •  •  every  such 
penon  so  ofloiding  shall  be  punished  In  tbe 
manner  provided  by  law  for  feloniously  steal- 
tug  propttty  of  tbe  tsIim  of  the  article  so 
embeasled.**  Or.  Code,  |  121.  The  evldooce 
In  this  case  tends  to  show  that  the  defendant, 
«■  managing  agent  of  tlie  company,  was  In 
tbm  contnri  ol  its  business  In  buying  and 
shipping  grain  and  in  collecting  the  proceeds 
thereof  for  flw  company.  In  this  capacity 
be  sold  grain  to  the  Omaha  company,  and  in- 
stead of  receiving  the  money  for  the  use  of 
his  employer  as  his  agency  contemplated  be 
caused  the  proceeds  to  be  applied  by  tbe 
Omaha  company  to  tbe  adjustment  of  his 
speculations  upon  the  Board  of  Trade.  His 
contratkm  now  seems  to  be  that  lie  never 
bad  poBsessttm  of  the  money,  nor  of  any  tangi- 
ble thing  tiiat  could  be  made  tbe  subject  of 
embezxlement  Of  coarse,  If  he  bad  collected 
the  money  for  his  employer,  as  It  was  bla 
doty  to  do,  and  then  bad  without  the  owner's 
assent  used  It  for  his  own  benefit  wltli  Intent 
to  defraud  the  owner,  tboe  could  have  been 
no  doubt  that  such  action  would  have  consti- 
tuted embenloment.  The  result  reached  by 
talm  waa  the  same,  so  far  as  his  Individual 
business  was  concerned,  as  It  would  have 
been  if  he  had  first  ctrilected  the  money  and 
used  it  In  adjusting  tliese  speculations.  At 
the  common  law  poaseaalon  was  a  necessary 
element  of  tbe  crime  ttf  larceny,  as  It  is  1^ 
statute  of  embesdement  Tbe  dlstlnctimi 
between  the  two  crimes  depends  upon  tiie 
nature  of  tbe  possession  and  the  manner  <tf 
obtaining  it,  and  It  would  seem  that  a  mere 
credit  waa  not  ttie  BiU)ject  ct  larceny  at  com- 
mon law.  It  Is  vplthln  the  province  ot  the 
Legislature  to  d^ne  qrlmes  and  provide  pun- 
ishment therefor,  and  to  determine  what  ac- 
tion or  conduct  shall  be  deemed  criminal  end 
subject  to  punishment 

The  contention  upon  this  point,  then,  de- 
pends upon  tin  constructton  and  meaning  ot 
tbe  statute.  It  was,  of  course,  competent 
for  the  Legislature  to  make  the  act  of  d^ 
frandlng  his  employer,  by  using  the  credits 
of  tbe  employer  for  tbe  personal  benefit  of 


the  agent  wtthout  tbe  ament  of  tbe  employer 
and  with  the  intoit  to  defraud  tbe  employer, 
criminal,  and  to  provide  for  the  punishment 
of  such  act  as  embesslan«it  What  Is  meant 
by  the  words  "rights  In  action,**  as  used  In- 
thls  statute?  They  are  not  tbe  exact  equiva- 
lent of  choaes  ot  things  in  actltm.  The  term 
"chose  (ot  tiling)  in  action'*  Is  used  In  con- 
tradiction to  a  chose  or  thing  in  possession. 
It  is  used  when  the  title  to  the  money  ot 
property  (the  thing)  is  In  one  person,  and  the 
possession  is  In  another.  The  word  "rights," 
used  In  OiiB  connection,  Is  a  broader  term. 
The  Legislature  seems  to  have'  contemplated 
that  an  agent  might  use  a  mere  claim  or 
demand  In  such  a  way  aa  to  deprive  the  own- 
er of  the  thing  claimed,  and  to  appropriate 
it  to  his  (the  agentfs)  own  use.  To  do  this 
with  Intent  to  defraud  and  without  the  as- 
sent of  the  owner  Is  made  embezslement  by 
this  statute.  Unless  the  owner  li  deprived 
of  the  thing  (the  money  or  property)  involved 
in  the  transaction,  there  can,  of  course,  be  no 
embezzlement  McCormick  v.  Keith,  8  Neb. 
142;  Western  W.  B.  Oo.  v.  Portrey,  50  Neb. 
801.  70  N.  W.  883.  If  his  title  to  the  prop- 
erty is  not  impaired,  his  right  in  action 
would  still  remain.  Upon  the  trial  the  proe- 
ecntion  introduced  evidence  tending  to  show 
that  the  speculations  upon  the  Board  of  Trade, 
in  which  these  funds  were  used,  were  the  In- 
dividual transactions  of  tbe  defendant  It 
was  admitted  that  the  transactions  were 
carried  upon  tbe  books  of  the  Omaha  com- 
pany In  the  defendant's  name.  The  defend- 
ant testified  that  In  these  transactions  he 
was  acting  for  his  employer,  and  supposed 
at  the  time  that  the  accounts  were  so  kept 
The  Jury  must  have  found  that  he  acted  for 
himself  la  these  mteculatlons,  and  that  his 
manlpnlatkm  of  the  accounts  ct  his  employw 
was  such  as  to  cancel  his  empk^er's  clabn  to 
Hie  money  as  against  the  Omaha  company, 
and  so  deprive  his  employer  of  the  money 
owing  by  that  company.  The  sTidence  upon 
tlila  jfoint  is  not  entirely  satlsfactOTy.  and 
flie  point  Is  not  discussed  In  the  Ivief s.  Be- 
cause ot  these  facts,  and  In  view  of  tbe  con* 
<duslon  reached  upon  anothw  feature  of  the 
case,  we  do  not  find  it  necessary  to  consider 
this  matter  furthw.  It  Is  sufficient  to  say 
that  we  consider  the  contention  of  the  de* 
fendant  tbMt  It  Is  necessary  to  show  manual 
possession  and  conversion  of  the  money 
claimed  untenable.  If  the  agent  of  a  corpo- 
ration so  uses  the  rights  in  action  ot  his  em- 
ployer as  to  prevent  his  employw  from  as- 
serting those  rights,  and  so  deprives  the  em- 
ployer ot  the  property  or  money  Involved, 
and  by  so  doing  appropriates  the  property  or 
money  involved  to  his  own  use,  without  the 
assent  of  the  employer  and  with  the  toiud* 
ulent  intent  to  so  apprc^ate  the  same, 
he  is  guilty  ot  embeaslement  under  the  stat- 
ute 

2.  The  next  contenttim  is  that  there  la  no 
competent  proof  of  the  corporate  existence 
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of  the  Farmen'  CJo-operative  Statpplng  Asso- 
ciation. Tbere  seems  to  be  no  merit  In  this 
conteDtlon.  Articles  ot  Incorporation  "of  this 
company  were  received  in  evidence,  and  tbey 
appear  to  have  been  filed  with  the  county 
clerk.  It  was  shown  that  the  association 
had  directors  and  had  elected  ofBcera  and 
performed  the  ordinary  functions  of  a  cor- 
poration. The  defendant  contracted  with 
this  board  of  directors,  and  carried  on  the 
business  under  their  employment.  This  Is 
ample  proof  of  a  de  facto  corporation,  and 
Is  all  that  Is  required.  Braltbwalte  t.  State, 
28  Neb.  832,  45  N.  W.  247. 

8.  Under  this  clause  of  the  statute  con- 
verting "rights  In  action"  to  one's  own  use  is 
an  essential  element  of  the  crime.  The  de- 
fendant was  in  Sarpy  county.  The  business 
of  his  employer  was  being  there  transacted 
by  him,  and  If,  by  his  actions  there,  he  so  con- 
verted the  rights  In  action  of  his  employer 
as  to  violate  this  statute,  the  prosecution 
for  the  ofCense  was  rightly  brought  In  that 
county.  The  objection  that  the  courts  of 
Sarpy  county  had  no  Jurisdiction  of  this  case 
was  rightly  overruled. 

4.  The  evidence  shows  that  the  Omaha 
company  was  solvent,  and  that  tbe  claim  of 
the  employer  was  actually  applied  to  tbe 
adjustment  of  the  deals  upon  the  Board  of 
Trade.  This  Is  snfflclent  proof  of  valne  of 
tbe  rights  In  action  converted. 

6.  The  two  counts  of  tbe  Information  In- 
volved the  same  facts  and  called  for  the 
same  evidence  to  support  them.  Tbe  court 
therefore,  did  not  err  in  refusing  to  require 
the  state  to  elect  upon  whldi  count  It  would 
proceed. 

0.  In  the  sixth  Instruction  given  by  the 
court  to  the  Jury  some  of  the  elements  of 
the  crime  of  embezzlement  are  stated,  and 
It  Is  contended  that  the  instruction  is  de- 
fective, In  that  It  omits  other  essentia]  ele- 
ments of  the  crime.  To  this  contention  it 
IB  replied  by  the  state  that  these  elements 
are  defined  In  other  Instructions,  and  that 
tbe  InstmetlonB,  taken  as  a  whole,  are  for 
that  reason  not  objectionable.  This  would 
appear  to  be  a  sufficient  answer  to  the  objec- 
tion tiiat  la  made  to  thla  instruction;  but 
the  same  objection  la  made  to  the  thirteenth 
Instmctlon  glvoi  by  the  court  and  this  ob- 
jection Is  not  00  satisfactorily  answered. 
The  thirteenth  Instruction  Is  as  follows: 
*^ou  are  Instructed  that  If  yon  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant,  within  three  years  prior  to  the 
filing  of  the  Information  In  this  case  and 
within  the  time  charged  In  tbe  Information, 
was  the  ag«it  of  the  Panners'  Go-operative 
Shipping  Association,  an  lno>rporated  com- 
pany, and  that  while  such  agent  be  disposed 
of,  or  caused  to  be  disposed  of,  any  money 
or  right  in  action  of' the  said  Farmers'  Co- 
operative Bblppli^  Association,  or  secured 
credit  for  the  same  tai  his  Individual  capac- 
ity and  for  bis  own  use,  or  for  the  urc  of  any 
otoer  person,  except  tbe  said  Farmen'  Co- 
opoatlTe  Shipping  Association,  without  the 


assent  of  the  said  Farmers*  Oo-operatiTe 
Shipping  Association,  that  would  constitute 
embezzlement  of  such  money  or  right  in  ac- 
tion, as  tbe  case  may  be ;  and  it  would  make 
no  difference  whether  the  amount  emb^zled, 
if  any,  was  disposed  of  in  the  manner  above 
Indicated  In  one  transaction,  at  one  partlco- 
lar  time,  or  consisted  of  a  continuous  series 
of  acta."  The  Jury  were  told  by  this  Instruc- 
tion that  It  they  found  from  tbe  evidence 
beyond  a  reasonable  doubt  certain  facts* 
"tbat  would  constltoto  embezzlemenf* 

Did  it  omit  essential  elemento  of  tbe  crime 
charged?  To  constitute  embezzlement  tbere 
must  be  a  fraudulent  Intent  on  the  part  of 
tbe  accused  to  convert  tbe  property  to  bla 
own  use.  The  defendant  must  have  made 
an  Intentionally  wrong  disposal  of  the  prop- 
erty. Indicating  a  design  to  cheat  and  defraud 
tbe  owner.  The  instruction  omits  an  essen- 
tial element  of  the  crime  of  embezzlement, 
the  felonious  Intent  Not  even  the  word 
"wrongful"  was  used  In  characterizing  the 
defendant's  acts.  If  the  defendant  did  ev- 
erything stated  In  tbe  instruction,  he  would 
not  be  guilty  of  embezzlement  The  Attor- 
ney General  does  not  defend  this  Instruction, 
but  contends  that  when  It  Is  read  In  con- 
nection with  other  portions  of  the  charge, 
the  error.  If  any,  Is  cured.  It  Is  true  tiiat  In- 
structions will  be  construed  together,  and  tbe 
charge  considered  as  a  whole ;  but  It  is  firm- 
ly established  that  "an  Instruction  whereby 
tbe  whole  case  Is  attempted  to  be  covered, 
but  which  omito  an  essentia)  element.  Is  er- 
roneous, and  is  not  cured  by  another  Instrac- 
tion  wblch  covers  the  point"  Dobaon  ▼. 
State,  61  Neb.  C85.  85  N.  W.  843:  Bergeron 
V.  State.  53  Neb.  752,  74  N.  W.  253;  McAleer 
V.  State,  46  Neb.  116,  64  N.  W.  858;  Barnes 
V.  State,  40  Neb.  545,  59  N.  W.  125.  Tbe  in- 
struction condemned  In  Dobson  v.  State, 
supra,  Is  similar  to  the  one  in  the  case  at  bar. 
It  purported  to  define  larceny,  but  omitted 
tbe  felonious  Intent  Nerval,  O.  3^  speak- 
ing for  the  conrt  said:  "By  tbis  instruc- 
tion the  conrt  attempted  to  cover  the  wbole 
case.  If  It  omitted  an  essmttal  element,  tbe 
giving  It  was  error.  •  •  •  This  is  tme. 
even  though  another  Instmctlon  may  Include 
tbe  element  omitted  In  the  one  by  which  the 
court  attempts  to  state  to  the  Jn^  the  essen- 
tial Ingredients  of  the  crime.**  Tbe  instmc- 
tlfm  also  tells  tbe  Jury  that  If  the  defendant 
"secured  credit  In  his  Individual  capacity 
and  for  bis  own  use"  for  any  right  In  action 
of  his  employer,  be  would  be  guilty  of  em- 
bezzlement It  Is  dear  that,  unless  by  secure 
Ing  this  credit  for  hlsiself  he  deprived  his 
employer  of  the  right  in  action,  by  destroy- 
ing or  alienating  bis  title  to  tbe  subject  of 
tbat  right,  and  unless  he  did  this  with  tbe 
felonious  Intention  of  so  depriving  bis  em- 
ployer, he  could  not  be  guilty  of  embeide- 
ment  For  Ibese  reasons  this  Instmctlon  was 
erroneous,  and  the  verdict  cannot  be  support- 
ed. 

Tbe  Judgment  of  the  district  court  Is  re- 
versed, and  tbe  cause  remanded. 
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Bx  parte  ALGOB. 
(Snpnnw  Ooort  of  Nebruka.  Bapt  20,  IMfi.) 
Statutkb  —  Tma  of  Act  —  OonsTrrunoNij:. 
Law. 

The  subject  of  diapter  93,  p.  493,  Laws 
1901,  which  provides  penalties  for  blBCkmail, 
Portion,  and  kindred  Monies,  is  expressed  by 
its  title  with  snffictent  clearness  to  meet  ttaa 
requirementK  of  section  11,  art  8,  of  the  Con- 
stitution. 
(SyUabos  by  the  Court) 

AppllcatloB  of  UlMan  Algoe  for  a  writ  of 
habeas  corpDS.  Denied. 

John  O.  Gelser.  for  applicant  Norrls 
Brown,  Atty.  Gen.,  and  W.  T.  Thompson,  Dep- 
uty Atty.  Gen.,  tor  the  State. 

BARNES,  J.  Lillian  Algoe  was  charged  la 
the  district  court  of  Douglas  county  with 
violating  the  proTlBl(»ia  of  section  2,  c.  93,  p. 
493,  Laws  1901  (section  2106,  Cobbey's  Ann. 
St  1903}  entitled  "An  act  to  provide  penal- 
ties for  blackmail,  extortion,  and  kindred 
felonies."  To  that  charge  she  pleaded  guilty, 
and  was  sentenced  to  pay  a  fine  of  $250  and  the 
costs  of  the  prosecution,  and  to  stand  com- 
mitted until  said  fine  and  costs  were  paid,  or 
she  should  be  otherwise  discharged  according 
to  law.  In  default  of  payment  she  was 
placed  in  the  custody  of  the  sheriff,  and  waa 
by  him  confined  In  the  common  Jail  of  Doug- 
las county.  To  r^In  her  Uberty  she  filed 
her  petition  for  a  writ  of  habeas  corpus  in 
this  court  A  writ  vras  issued,  directed  to 
said  idierlff,  returnable  on  the  6th  day  of 
Jnly,  iS06.  To  said  writ  the  respondent 
made  return,  setting  forth  the  forgoing  facts 
as  his  warrant  for  her  detention,  and  also 
a  plea  of  forma  adjudlcatlfflL  The  petition- 
er demurred  to  the  return,  and  the  cause  was 
thereupon  submitted  to  the  court 

Her  first  and  principal  contention  is  that 
tbe  jnovlslons  of  the  act  In  question,  and  es- 
pecially of  the  section  tbraeof  under  which 
she  was  prosecuted,  are  broader  than  Its  title, 
and  violative  of  that  clause  of  section  11,  art 
3,  of  the  Conatltatlon,  which  provides  that; 
"No  bill  shall  contain  more  than  one  subject 
which  shall  be  dearly  opressed  in  its  title." 
To  support  this  contention  connsel  dte  State 
T.  Perstaiger,  70  Mo.  846.  That  case  clearly 
announces  the  principle  contended  for ;  but  an 
lamination  of  tbe  act  there  un^r  considera- 
tion dlsdoses  that  tbe  L^lalatnre  of  Missouri, 
nndw  tbe  following  title :  "An  act  to  change 
tbe  penalty  for  disorderly  conduct"— not  only 
changed  the  penalty  for  that  crime,  as  al- 
ready defined  by  the  statutes,  but  also  in- 
cluded therein  other  acts  which  bad  not 
theretofore  been  declared  ^sorderly  conduct, 
making  them  a  crime  and  fixing  a  penalty 
thereftff.  The  Supreme  Court  of  Hissonrl 
could  well  say  ia  that  case  that  tbe  title  to 
tbe  act  gave  no  notice  that  a  new  definition 
of  what  should  constitute  disorderly  conduct 
was  to  be  given  therein.  Indeed,  by  the  plain 
language  ut  tbe  title  it  clearly  appeared  that 


nothing  was  to  be  accomplished  by  tbe  act 
but  a  change  of  penalty  for  the  violation  Qt 
the  provisions  of  an  existing  penal  statute. 
It  is  quite  clear  that  the  title  to  the  act  la 
that  case  was  much  narrower  in  its  scope 
than  the  <Hie  In  question  herein.  Therefore 
we  do  not  feel  constrained  to  follow  that  de- 
cision. The  question  involved  in  this  contro- 
versy has  not  heretofore,  in  its  present  form, 
been  presented  to  us.  But  one  quite  analo- 
gous to  It  was  decided  in  tiie  case  of  Granger 
v.  State,  62  Neb.  352,  72  N.  W.  474,  where  we 
held  that  a  title  which  read,  "An  act  to  pun- 
ish cattle  stealing,  and  to  punish  persons  re- 
ceiving or  buying  stolen  cattle,  and  to  pun- 
ish all  persons  harboring  or  concealing  cat- 
tle thieves,"  was  broad  enough  to  embrace 
provisions  defining  such  crimes  and  provid- 
ing a  punishment  therefor,  although  there 
was  another  statute  in  existence  which  de- 
fined the  crime  of  cattle  stealing.  That  case 
was  followed  and  approved  in  Ream  v.  Stat^ 
62  Neb.  727.  73  N.  W.  227.  Again  It  appears 
that  this  question  was  before  tbe  Supreme 
Court  of  Kansas  In  State  v.  Dunn,  06  Kan. 
4S3,  71  Pac.  SIL  There  the  tiUe  to  the  act 
was,  "An  act  to  punish  pickpockets,"  and  it 
was  held  to  be  broad  enough  to  cover  a  defi- 
nition of  the  crime  as  well  as  to  provide 
a  punishment  therefor.  These  authoritieft 
would  seem  sufficient  to  sustain  the  validity 
of  the  section  of  the  act  in  question.  It  may 
also  be  said  that  on  principle,  as  well  as  prec- 
edent we  stwuld  hold  the  act  In  question 
valid.  As  was  said  in  Wenham  v.  State,  65 
Neb.  397,  91  M.  W.  421,  422,  58  Lb  R.  A.  826: 
"Courts  should  never  usurp  legislative  fnnc- 
tions,  and  before  declaring  a  law  unconsti- 
tutional we  should  be  fully  oanvlnced  that 
it  is  clearly  In  omflict  with  some  provteion  of 
the  fnndamentol  law,  some  clause  of  tbe  Con- 
BtitatlfHi,  either  state  or  national." 

The  purpose  ot  the  clause  of  our  Gonstitn- 
tlon  above  quoted,  was  to  prevent  surr^ 
titious  legislation ;  and,  if  the  title  to  an  act 
is  sufficiently  comprehensive  to  indicate  to 
the  L^latnre  and  the  public  the  matten 
actually  nnbraced  therein,  It  cannot  be  said 
to  folate  that  provision  of  the  fundamental 
law.  From  the  language  of  the  title  to  the 
act  in  question.  It  waa  to  be  expected  that 
tbe  Legtelature  would  define  blackmail  and 
-  extortion.  1^  meaning  of  the  wm'd  "bladc- 
mail"  Is  well  known  and  understood,  and  its 
d^nitlon  as  it  appears  in  the  body  of  the 
act  is  Just  what  we  would  expect  it  to  be  by 
a  glance  at  Ite  titl&  Bapalje  says :  "BladE- 
mail  is  an  extortion  of  bush  mon^ ;  obtain- 
ing value  fn»D  a  person  as  a  condition  of 
refraining  from  making  an  accusation  against 
him,  or  disclosing  some  secret  calculated  to 
operato  to  his  prejudlc&"  And  extortion  is  a 
synonymous  term.  Tbe  provisions  of  the  act 
In  question  are  cleariy  expressed  by  this  def- 
inition, and  It  Is  not  to  be  believed  that  the 
Legislature  was.  or  that  the  public  will  be, 
deceived  by  the  title  as  to  what  is  contained 
In  the  Iwdy  of  tbe  act  We  are  therefore 
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of  opinion  that  the  passase  of  the  act  was  In 
all  respects  a  valid  exerclae  of  leglslatlTe 
power. 

This  view  of  the  case  renders  It  unneces- 
sary for  us  to  determine  the  effect  of  the 
respondent's  plea  of  former  adjudication,  and 
we  therefore  decline  to  consider  It  For  the 
foregoing  reasons  the  demurrer  to  the  return 
to  the  writ  Is  overruled,  the  writ  Is  quashed, 
and  the  petitioner  Is  remanded  to  the  costody 
of  the  respondent 

Judgment  accordingly. 

HOLOOMB.  a  J.,  not  Sitting 


McKIBBIN  et  aL  ▼.  DAT. 
(Bopreme  Court  of  Nrimuka.  Bept  20,  19(XS.) 

1.  pAfiTiraBSmP^SlVIDENOS. 

Evidence  examined,  and  held  soffld^t  to 
siutaln  the  Bpedal  finding  of  the  jury  tbat 
SimpaoD  McKibbin  was  a  monber  of  ue  nim  of 

McKibbln  Bros. 

2.  TBIAJC— BUUMQB  OH  BTIDXKGB. 

An  error  of  the  trial  court  In  the  admission 
of  evidence,  which  is  Insufficient  to  support  an 
allegation  of  the  petition,  may  ordinarily  be 
cured  by  ntrikiog  the  testimony  from  the  record, 
and  especially  withdrawing  It  from  the  con^dar- 
atlon  of  the  jury  by  an  Instruction. 

[Ed.  Note.— For  cases  In  point  see  v<d.  46, 
Cent  Dig.  Trial,  I  288l] 

8.  FBAun  —  Faus  Repb£sknta.ttoiib  —  In- 

STSDCTIOITS. 

Instructions  of  the  trial  court  examined, 
and  held  not  prejudicial. 
4.  Sake— BviDENCB. 

Action  of  the  trial  court  in  the  admlssbm  of 
evidence  examined,  and  JMd  not  prejudicial. 
6.  Sahb— Measxtu  of  Damages. 

Award  of  damages  examined,  and  held  ex- 
cessive; and,  further,  held  that,  unlvs  a  re- 
mittitur of  f412.56  of  the  damages  awarded 
be  entered  In  this  court  the  jud^oent  of  the 
district  court  will  be  reversed,  and  the  eanse  re- 
manded for  further  proceedings. 
(Syllabus  by  the  Court) 

CommlBsloners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Laocaater  County ; 
FroHt,  Judge. 

Action  by  Henry  J.  Day  against  Simpson 
McKibbin  and  others.  Judgment  toe  plain* 
tlfC,  and  defendants  bring  error.  Affirmed. 

A.  n.  Harvf^  and  Stewart  &  Hunger,  for 
plalntlffls  in  error.  Ii.  C  Burr,  for  dttfoidant 
'  In  error. 

OLDHAM,  a  This  !■  an  atfUon  toe  deceit; 
before  this  court  tor  a  second  review.  At 
the  ftrst  review  a  Jwlgment  In  favor  of  the 
plaintiff  and  against  the  defendant  Slmpscm 
McKibbin  alone  was  reversed,  and  the  cause 
was  remanded  for  proceedings  under  the 
opinion.  This  opinion  is  reported  In  98  N. 
W.  846.  On  a  second  trtal  of  Uw  Issues  to 
a  Jury  in  tlie  court  below,  there  was  a  yet- 
diet  for  the  plaintiff  asalnitt  all  of  the  d»> 
fendantB.  Judgment  was  rendered  <m  this 
verdict,  and  to  reverse  ^Is  Jndgmmt  defnd- 
ants  bring  error  to  thia  coarU 


In  the  former  opinion  the  Issues  involved 
In  the  controversy  are  fully  set  out  Con- 
sequently, a  restatement  is  unnecessary.  At 
the  last  trl^  of  the  cause  in  the  district 
court,  the  question  as  to  whether  Simpson 
McKibbin  was  a  member  of  the  Arm  of 
McKibbin  Bros,  was  by  his  own  request 
submitted  to  the  Jury  for  a  q;>eclal  finding, 
and  the  Jury  answered  that  he  was  a  mem- 
ber of  the  firm.  An  examination  of  the 
testimony  contained  In  the  bill  of  exceptions 
shows  that  there  Is  competent  evidence  to 
support  this  finding.  Consequently  the  -rer- 
dlct  against  all  the  defendants  la  sufflclently 
supported. 

At  the  last  trial  of  the  cause,  plaintiff 
amended  his  petition  on  the  allegations  of 
fraud  and  deceit  In  the  sale  of  the  real 
estate  Involved  In  the  controversy.  Defend* 
ants  filed  a  motion  to  strike  this  allegation 
from  the  petItl<Hi,  because,  on  the  testimony 
Introduced  at  the  first  trial,  we  had  held 
that  the  evidence  was  not  sufficient  to  sup- 
port the  allegation  of  damages.  The  motion 
was  overruled,  and  plaintiff  was  permitted, 
over  defendants'  objections,  to  Introduce  his 
testimony  tending  to  support  this  Issae. 
When  the  testimony  was  all  introduced,  the 
court,  being  of  the  opinion  that  It  was  still 
Insuffidoit  struck  out  all  the  testimony  ad- 
mitted as  to  false  reprraentatlons  of  the  cash 
value  and  rental  of  the  real  estate  conveyed 
to  plaintiff,  and  gave  an  Instruction  to  the 
Jury  specifically  withdrawing  this  Issue  from 
its  consideration.  It  is  now  strongly  urged 
in  defendants*  brief  that  this  admissloD  of 
testimony,  In  the  first  Instance,  and  the  over- 
mling  of  the  motion  to  strike  this  all^atloo 
from  the  petition,  were  highly  prejudicial 
to  the  defendants,  although  the  testimony 
was  subsequently  stricken  from  the  record, 
and  the  issue  withdrawn  by  iDStmctlons 
from  the  consideration  of  the  Jury. 

In  the  first  place,  the  court  did  not  av 
in  refusing  to  strike  the  aUegatl(Ht  from 
the  petition,  because  the  evidence  introduced 
at  tbe  first  trial  was  Insufficient  to  support 
It,  for  the  court  had  no  means  of  knowing 
what  additional  testimony  might  be  offered 
at  the  second  hearing.  Again,  the  testimony 
cO&ni  and  received  in  the  first  Instance 
was  not  of  su^  a  peculiarly  prejudicial 
diaracter  as  to  probably  influence  the  Jury 
In  its  finding  on  the  alleged  fraud  and  de- 
c^t  charged  to  have  been  practiced  on  the 
plalnUfl  In  the  sale  of  the  sbx^  of  goods. 
When  testimony  is  admitted,  and 'Is  not  con- 
nected in  such  a  manner  as  to  make  It 
material  to  the  8llegatl<»i  It  tends  to  sup- 
port tba  error  in  Its  admission  at  first  Is 
ordlnarl^  cured  by  the  action  of  the  trial 
court  In  striking  the  testimony  from  the  rec-  * 
ord  and  withdrawing  it  from  tiie  conslderft- 
ttoa  of  tiie  Jury  1>7  special  Instructlona. 

The  n^  alleged  error  called  to  our  atten- 
tion in  defendants'  brief  is  that  the  court 
refused  to  give  any  Instructions  that  fairly 
presented  defendants'  theory  of  the  case  to 
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the  parj.  Tbm  case,  u  submitted  to  the 
Jniy.  aepraded  upon  all^fed  fraadnlent  rep- 
resentatloiu  made  by  dtf  endants  to  tbe  plain* 
tiff  concmiliir  tbe  value  of  a  M»dc  of 
gooda  which  dtfendanta  traded  to  plaintiff. 
PlalntiS'a  theoiy  waa  that  defoidaiitB  had 
falsely  and  knowingly  r^resentad  that  the 
■tock  of  goods  had  been  knroloed  at  the  first 
of  tbe  year  1902,  and  that  hy  snch  lOTolce 
tb^  were  shown  to  be  of  the  valne  ot  16^700, 
and  that  between  tbe  time  of  the  InTolce  snd 
the  sale  of  the  goods,  tm  Apill  80,  1902,  de- 
fendants bad  made  additions  1^  pardiase  to 
the  stodc  of  goods  snffldent  to  Increase  its 
Taloe  of  the  sum  of  97^)00.  Def  endantB  practt 
cally  admitted  the  representations,  bnt  de- 
nied that  they  were  fraudulwitly  made,  « 
that  the  goods  were  not  of  the  ralne  claimed. 
Plaintiff*!  tMtlmony  tended  to  show  con- 
dnsive^  that  tbe  ralne  of  the  stock  of  goods 
was  bat  $4398.81.  Defendants  Introduced 
testhumy  tending  to  tbovr  that  In  July,  1901, 
there  bad  been  some  kind  of  an  Invoice  of 
the  stotik  as  It  then  existed,  and  wUle  coo- 
talned  In  another  building  with  some  dlffor- 
ent  fixtures,  which  invc^  approximated 
$6,700.  But  the  pretended  invoice  was  In- 
complete, some  pages  missing,  and  Included, 
amoiv  other  things.  Items  <a  |238,  ca^  in 
the  drawer,  and  f 650.  In  notes  and  accounts. 
Under  the  Issnes  thus  arising  m  the  testi- 
mony, the  court  instructed  the  Jnry  much 
more  at  length  than  was  necessary;  but 
each  of  the  instructions  cast  the  burden  on 
tbe  plaintiff  to  show  by  a  preponderance  of 
the  evidence  that  tbe  representations  of 
value  made  were  false,  and  that  tbey  were 
made  either  with  a  reckless  disregard  of 
their  v^ty  or  with  knowledge  that  tbey 
were  false  when  made.  The  instructions 
were  all  framed  to  reflect  the  law  of  the 
case  as  determined  at  the  first  hearing  In 
this  court,  and  we  ore  not  pointed  to  any 
Instructions  which  are  inherently  wrong. 

Complaint  is  made  In  the  brief  of  the  de- 
fendants as  to  the  action  of  the  trial  court 
in  the  admission  of  evidence  and  In  the 
latitude  ^ven  the  plalntUTs  counsel  In  the 
cross-examination  of  the  defendants.  When 
deceit  and  fraud  are  alleged,  a  liberal  range 
of  Investigation  Is  properly  permitted  In 
the  proof  of  such  issues,  and  we  have  ex- 
amined each  of  the  several  complaints  In  this 
regard,  and  are  satisfied  that  the  trial  Judge 
did  not  exceed  his  proper  discretion  in  bis 
rulings  in  these  matters. 

It  is  next  urged  that  the  damages  are  ex- 
cesaive.  In  a  determination  of  this  question, 
we  have  made  a  careful  examination  of  tbe 
evidence  contained  In  tbe  record,  and  are 
convinced,  from  such  examination,  that  the 
quantum  of  damages  awarded  in  the  verdict 
exceed  the  proper  measure  of  plalotlfrs  re- 
covery, under  the  evidence  and  tbe  instruc- 
tions given  to  tbe  Jury.  PlalntUTs  evidence 
shows  very  conclusively  that  an  invoice  of 
the  stock  of  goods,  made  by  competent  and 
disinterested  persons  of  la^  exporlenca 
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and  onqnestloned  skill  in  mncantUe  pnr^ 
suits,  sboira  the  value  of  the  stock  to  have 
been  91,36&81  at  tbe  time  It  was  purchased 
by  plalntUE.  Now,  ttw  measure  tit  plalntUTs 
damage  was  tbe  dlfflOrenoe  betwem  the  value 
of  the  sto<^  as  rqnrasented  the  defend- 
ants and  Its  actual  value.  Deducting  the 
actual  value  of  the  stodc  from  Its  reive- 
sented  value,  the  dilTerenoe  Is  $2,646.60.  Al- 
lowing interest  at  the  rate  of  7  per  cent 
for  81  mnAhs— the  time  Intervening  between 
the  purdiase  of  the  goods  and  the  date  of 
I  the  trial— the  amount  ot  the  hiterest,  which 
is  $47a61,  added  to  the  prhicUisl  (12.616.69), 
Is  $3,125.80,  or  $412.6B  less  than  Om  dam- 
ages awarded  In  the  verdict 

We  therefore  cecommoid  that,  unless 
phUntlff  enters  a  cemlttltnr  of  $412.56  of 
the  damagSB  awarded,  the  Judgment  ot  the 
district  court  be  reversed,  and  the  cause 
remanded  fin:  further  proceedings ;  but  that, 
if  such  remittitur  be  entered  within  80  days 
of  the  filing  of  this  optnltni,  the  Judgment 
of  the  dtetrlct  court  be  affirmed. 

AUB8  and  LBTTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  givoi  In 
the  foregoing  opinion,  it  is  ordered  that 
unless  the  plaintiff,  Henry  J.  Day,  enter  a 
remittitur  In  this  court  of  $412.66  of  the 
damages  awarded  In  tbe  court  below,  the 
judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings;  but.  If  such  remittitur  be  en- 
tered within  80  days,  tbe  Judgment  of  tbe 
district  court  will  be  affirmed. 


ALLISON  et  al.  v.  FIDELIT7  MUT.  FIBB 
INS.  CO. 

(Supreme  Ooort  ot  NdiraSka.  Sept  20,  1905.) 
BviDXRCB— Judicial  Noticb— Jxjdombnts. 

Courts  do  not  take  jndldal  notice  of  the 
existence  of  Judgments  or  decrees  in  cases  other 
than  the  then  pending  case,  and  a  decree  ren- 
dered In  recelversb^  proceedli^  Is  no  exception 
to  the  rule. 

[Ed.  Note.— For  cases  in  pobit,  sss  voL  SK^ 
Cent  Dig.  Evidence,  f  |  68.  64.] 

(Syllabu  by  the  Court) 

Commissioners*  Opinion.  Department  No. 
1.  Ai^eal  from  District  Court  Douglas 
County ;  Baxter,  Judge. 

Action  by  Edward  M.  AlUson  and  Robert  B. 
Howell  against  Fidelity  Mutual  Fire  In- 
surance Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed. 

Baldrlge  &  De  Bord,  for  appellant  Isaac 
B.  Congdon,  for  appellee  Howell. 

LBITTON,  C.  This  Is  an  appeal  from  a  de- 
cree of  the  district  court  of  Douglas  county 
allowing  a  claim  against  the  receiver  of  the 
Fidelity  Mutual  Fire  Insurance  Company. 
The  Fidelity  Mutual  Fire  Insurance  Com- 
pany and  the  Merchants'  &  Manufacturers' 
Fire  Insurance  Company  were  mutual  lu- 
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surance  companlea  organkad  and  doing  bnsl- 
new  vnAex  the  laws  of  this  state  prorldlng 
for  mntaal  fire  liuniranoe  oompanlaa.  The  re* 
specttn  ct^panles  were  each  In  the  custom 
of  reinsiirlng  with  the  othw  any  rl^  which 
the^  did  not  wish  to  assnme  In  tbc^  entirety. 
Both  oiffuiizatlonB  became  Insolrent  and 
wwe  placed  In  the  hands  of  receivers.  The 
recdTer  of  the-  Merchants*  A  Hannfactnrers* 
Fire  Insnrance  Company  dahned  that  the  Fi- 
delia Bfutnal  Fire  Insurance  Company  was 
Indebted  to  the  Merchants  &  MUmfaetnrm* 
Fire  Insurance  Company  for  a  balance  of 
92,532.78  due  for  assessments  on  policies 
Issoed  to  it  for  sach  relnsnrance,  and  a 
further  sum  of  $800  dne  for  a  retatsnred  loss, 
and  that  an  assessment  had  beoi  made  by  the 
district  court  In  the  recelwshlp  iffoceedlogs 
to  that  amount  An  answer  was  filed  to 
this  claim,  containing  a  general  denial  and  a 
denial  that  an  assessment  had  been  made  by 
the  ^strict  court,  and  settli^  up  a  settlement 
between  tbe  companies.  frtXh  othw  defenses 
not  necessary  to  notlc&  No  r^ly  was  filed 
to'  this  answer. 

Appellant  Insists  that  the  afBrmatlTe  al- 
Ic^tlons  at  the  answer,  not  being  denied 
a  reply,  stand  admitted,  and  that  It  Is  entitled 
to  a .  dismissal  upon  the  pleadings.  As  to 
this.  It  is  not  the  usual  practice  to  compel 
creditors  of  Insolvent  corporations  whose  af- 
fairs are  being  settled  iqi  a  receiver  under 
the  direction  of  the  court  to  draw  their  claim 
with  the  nicety  and  formality  required  In 
ordinary  legal  procedure,  nor  are  technical 
rules  of  pleading  usually  applied.  In  such 
a  case  as  this,  however,  when  It  Is  apparent 
there  Is  a  substantial  controversy  between 
the  parties,  the  better  practice  Is  for  the 
court  to  direct  Issoes  to  be  made  up.  and  tbe 
pleadings  In  such  case  should  conftHrm  to 
and  the  issues  be  tried  according  to  the  usual 
methods  of  procedure  in  litigated  cases. 
Since  no  Issue  was  directed  to  be  made  up 
by  the  court  we  will  not  at  this  time  apply 
the  strict  rules  of  pleading,  and  therefore 
hold  that  tbla  point  Is  not  well  taken. 

The  claim  of  Ihe  anwllee  alleges  that  a 
decree  entered  In  the  case  of  Wells  v. 
Merchants'  &  Manufacturers'  Mutual  Fire 
Insurance  Company  in  the  district  court  of 
Douglas  comity  foipid  that  tbe  Mncbants'  & 
Manufacturers*  Mutual  Fire  Insurance  Com- 
pany had  made  certain  assessmmts  against 
tbe  Fidelity  Mutual  Fire  Insurance  Company, 
and  that  the  amounts  set  (qtposlte  the  name 
of  the  Fidelity  Mntaal  Fire  Insurance  Com- 
pany In  said  decree  ni^er  words  "Unpaid 
Assessment"  are  tbe  respective  amounts  due 
from  said  company  to  the  Merchants'  & 
Manufacturers'  Company,  and  that  tbe  re- 
ceiver should  forthwith  proceed  to  collect 
such  amonnts,  and  that  In  order  to  raise 
a  fund  to  fully  pay  and  discharge  the  obliga- 
tions of  the  Merchants'  &  Manufacturers' 
Company,  and  recdvenblp  and  expenses  and 
coats,  It  was  necessary  to  make  a  further 
assessment,  and  tbat  the  amounts  set  opposite 
the  name  of  the  Fidelity  Company  In  the  de- 


cree under  the  words  "Assessment^  are  the 

amounts  of  asseasmmt,  and  flut  the  re- 
cover should  forthwith  proceed  to  collect  tbe 
same.  These  all^atlons  of  the  dalm  filed 
are  denied  by  the  answer.  They  const!  tnte 
the  foundation  of  the  claim,  and,  unless 
proved,  there  is  no  evidence  to  support  tbe 
decree.  The  proceedings  are  similar  to  an 
action  upon  a  judgmoat  w  decree,  and,  un- 
less the  Judgmoit  or  decree  Is  admitted  by 
the  answer  or  takn  pro  contesso  by  default. 
It  must  be  proved.  But  this  msy  as  well  be 
said  of  any  other  decree  or  judgment  m- 
dered  by  the  district  court  ot  Douglas  county. 
Courts  do  not  take  judicial  notice  of  the  ex- 
Istoice  of  Judgments  w  decrees  In  cases  other 
than  the  then  pending  case,  and  a  decree 
rendered  In  a  rec^voshlp  iHooeedlnga  le  no 
exception  to  ttie  rule.  There  Is  no  com- 
petait  evldoice  In  the  reowd  to  show  that 
any  snch  assessment  was  ever  made  or  de- 
cree rendered  as  la  declared  nptm,  and  hence 
the  jn^pmoit  Is  not  suMtortad  br  the  evi- 
dence. Since  the  case  must  be  reversed  and 
remanded,  we  think  the  dlatrlct  court  should 
direct  Issues  to  be  made  up  and  further  pro- 
ceedings be  had  In  like  mannw  as  In  otber 
litigated  causes. 

We  recommend  that  the  decree  of  the  dis- 
trict court  be  reversed  and  ronanded,  with 
directions  to  cause  proper  Issues  to  be 
framed,  It  a  new  trial  Is  desired. 

AMBS  and  OLDHAM,  CO.,  concur. 

FEB  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  is  reversed  and  remanded,  with 
directions  to  caose  proper  issues  to  be 
framed,  U  a  new  trial  Is  desired. 


CONNELLY  v.  STATE. 
(Snpreme  Court  of  Nebraska.  Sept  20,  ISQS.) 

1.  Cbiuinai.  Law— Instbdotionb. 

It  is  not  error  to  refuse  to  give  lastmctions 
requested  hr  the  defendant  on  ttie  law  of  self- 
defense.  If  uie  court  has  already  hj  instractioni 
given  on  his  own  motion  properly  sabmitted 
that  qnestion  to  tbe  Jury. 

[Ed.  Note.— For  cases  in  point  voL  14. 
Cent.  Dig.  CrimiDal  Law,  |  2011.] 

2.  Sauk— Evidence  to  SusiAUt. 

It  is  not  error  to  refuse  an  Instruction  cor^ 
rect  in  principle,  where  tbe  evidence  la  not  such 
as  to  make  it  applicable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  (  1985.] 
8.  Saue— ApPBAXr-BnviBW— Statkhkiits  or 

CODNSBX. 

Alleged  Improper  statements  of  counsel, 
made  while  arguing  a  case  to  tbe  jury,  to  be 
available  on  error,  must  have  been  objected  to 
at  tbe  Ume  they  were  made  and  the  raling  of  the 
court  invoked  thereon ;  and  the  record  of  auch 
statements,  together  with  the  objections  there- 
to and  the  ruling  of  tbe  court  thereon,  most  be 
preserved  in  the  bill  of  exceptions. 

[Ed,  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  H  2045,  2828J 

(Syllabus  by  Uie  Court) 
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Krror  tD  District  Oourt,  Slonx  County ; 
'WestOTer,  Judge. 

James  Otmnelly  was  convicted  of  man- 
slaoghter,  and  brings  error.  Affirmed. 

R.  C.  Noleman,  Pred  Wright,  Grant  Qotbrle, 
and  M.  F.  Harrington,  for  plaintiff  In  error. 
V.  N.  Front  and  Norria  Brown,  for  tbe  State. 

BARNES,  J.  On  tbe  ISth  day  of  Uarcb, 
1904,  tbe  plaintiff  In  error,  James  Connelly, 
shot  and  killed  one  Heniy  H.  MUler  In  Sloox 
county.  In  this  state.  He  was  tried  for  the 
crime  on  an  Information  charging  blm  with 
murder  In  tbe  first  degree,  and  was  found 
guilty  of  manslaughter.  From  a  judgment 
sentencing  him  to  imprisonment  In  tike  state 
penitentiary  for  a  term  of  eight  years,  he 
prosecutes  error.  On  tbe  trial  It  was  ad- 
mitted by  the  accused  that  he  shot  and 
killed  tbe  deceased,  and  he  defended  himself 
against  such  action  on  tbe  groimd  of  jastl- 
fiable  homicide.  There  are  17  assignments  of 
error  In  his  petition,  but  In  his  brief  and  on 
tbe  oral  argument  only  3  of  them  were  relied 
on  tor  &  reversal  of  tbe  Judgment  of  the  trial 
court 

Tbe  record  discloses  that  the  accused  In- 
troduced some  evidence  tending  to  show  that 
the  deceased  was  a  man  of  violent  temper  and 
quarrelsome  dlBposltlon;  that  he  had  made 
some  threats  against  the  accnsed,  both  com- 
municated and  uncomjnimlcated ;  that  the  ac- 
cused bad  been  well  and  Intimately  ac- 
quainted with  the  deceased  for  about  12 
years ;  and  that  tbe  deceased  was  approacb- 
Ing  blm  In  a  threatening  manner  at  the 
time  be  fired  the  fatal  shot  It  is  contended 
that  the  court  erred  In  refusing  to  give  the 
Jury  an  instruction,  tendered  by  tbe  accused, 
submitting  bis  theory  of  self-defense.  The 
instruction  tendered  specifically  directed  the 
attention  of  tbe  Jury  to  the  evidence  tending 
to  show  the  bad  cbaracter  and  violent  temper 
of  the  deceased.  ThtB  Instruction  was  re- 
fused for  tbe  reason,  as  stated  by  tbe  trial 
court,  that  be  bad  already  instructed  tbe 
jury  oD  hla  own  motion  In  relation  to  that 
matter.  Tbe  record  discloses  that  paragraphs 
15  and  16  of  the  court's  instructions  properly 
submitted  tbe  questlcm  of  self-defense  as  ap- 
plied to  the  evidence  above  mentioned.  In 
the  latter  part  of  paragraph  16  tbe  court  said: 
"the  rule  In  such  cases  Is  this:  What  would 
a  reasonable  person,  a  person  of  ordinary 
caution,  judgment,  and  observation.  In  the 
position  of  tbe  defendant  seeing  what  he  saw 
and  knowing  what  be  knew,  suppose  from  this 
situation  and  these  suiroundings?  If  such 
reaonable  i>erson,  so  placed,  would  have  been 
Justified  In  believing  himself  In  Immediate 
danger,  then  the  defoidant  would  be  JusUfied 
In  believing  himself  in  such  peril,  and  In  act- 
ing upon  such  appearance."  Having  given 
the  Instruction  above  quoted,  the  court 
properly  refused  to  give  the  instruction  ten- 
dered by  the  accused.  Where  tbe  substance 
of  an  Instruction  asked  for  has  been  glvoi  by 


the  court  on  his  own  motion,  the  party  tender- 
ing the  instruction  cannot  complain  of  its 
rejection  by  tbe  court  Bush  v.  State,  47 
Neb.  642,  66  N.  W.  638;  CarraU  v.  State,  63 
Neb.  431.  73  N.  W.  939. 

Tbe  accnsed  further  contends  that  he  bad 
tbe  right  to  shoot  and  kill  tbe  deceased  In 
order  to  prevent  tbe  commission  of  a  felony, 
and  that  tbe  court  erred  in  refusing  to  give 
an  instruction  tendered  by  him  presenting 
that  theory  of  his  defense  to  tbe  Jury.  In 
order  to  determine  this  question.  It  Is  neces- 
sary for  us  to  give  at  least  a  summary  state- 
ment of  what  was  shown  by  the  evidence  in- 
troduced at  the  trial.  It  appears  that  the 
accused  had  In  some  mannw  obtained  posses- 
sion of  a  steer  claimed  by  the  deceased ;  that 
be  bad  bad  possession  of  the  animal  for  some 
length  of  time  prior  to  the  tragedy;  that  tbe 
deceased  bad  knowledge  of  his  possession  of 
tbe  animal,  and  that  on  tbe  14th  day  of 
March,  1904,  the  accused  and  the  deceased 
were  in  tbe  town  of  Alliance;  that  the  ac- 
cused there  learned  that  the  deceased  was 
going  to  get  the  steer,  and  thereupon  he 
started  for  his  ranch,  rode  nearly  all  night, 
and  arrived  at  home  at  about  3  o'clock  on  tbe 
morning  of  tbe  15th ;  that  before  noon  of  that 
day  he  armed  himself  with  a  Winchester  rifle, 
mounted  what  was  called  a  "buck^in"  pony, 
rode  to  tbe  ranch  of  his  neighbor,  Swanson. 
where  the  steer  then  was,  drove  it  home,  and 
placed  it  In  his  own  herd.  Almut  noon  of  tbe 
14tb  Inst  the  deceased,  accompanied  by  one 
Harry  Dash,  started  on  horseba(i  from  Alli- 
ance to  find  and  bring  away  the  steer  in 
question.  On  tbe  first  day  after  leaving  Alli- 
ance th^  reached  the  ranch  of  one  Elmore, 
about  19  miles  west  and  a  little  south  of  that 
place.  They  stayed  there  overnight  and  left 
Elmore's  ranch  the  morning  of  ttie  15th  at  7 
o'clock.  From  there  they  went  to  what  la 
called  the  "Swanson  Ranch,"  which  they 
reached  In  tbe  forenoon.  They  looked  over 
the  cattle  on  the  Swanson  ranch  In  search  of 
the  steer,  but  did  not  And  It  At  that  time 
they  saw  a  man  driving  an  animal  away. 
The  man  was  riding  a  buc&skln  horse,  and 
was  going  in  an  easterly  direction,  towards 
tbe  ranch  of  tbe  accused.  Thereupon  the 
deceased  and  Dash  started  In  tbe  direction  of 
Connelly's  place,  which  was  distant  about  a 
mile  and  'a  half  southeast  After  arriving 
at  the  ranch,  they  looked  among  the  cattle, 
and  there  found  the  animal  they  were 
searching  fbr.  After  finding  tbe  steer,  they 
rode  over  south  of  the  ranch,  and  then  east, 
and  then  came  back  to  the  windmill  situated 
near  tbe  barn.  It  appears  that  their  pur- 
pose In  riding  about  tbe  ranch  was  to  find  tbe 
accused.  Not  finding  him,  the  deceased  went 
up  to  the  ranch  house  to  see  <Hie  Rea,  who 
was  working  there,  to  get  some  grain  for  the 
horses.  Afterwards  he  came  back,  and  about 
this  time  they  noticed  a  buckskin  horse  down 
In  the  draw  by  some  bowlders  or  rocks ;  the 
reluB  of  the  horse's  bridle  being  fastened  to 
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Qie  rocks.  Th^  then  rode  <lowii  to  where  the 
horse  was  standing,  but  saw  nothing  of  the 
accused  at  that  tUnfc  They  then  rode  back 
to  the  corral,  and  put  their  horses  In  the 
bam,  where  they  fed  th^.  After  coming  out 
of  the  bam  they  saw  the  accrued  on  a  knoU 
wutheast  of  the  corral,  abont  200  yards  dis- 
tant, In  a  crouching  position  on  his  hands  and 
knees,  apparently  crawling  on  the  ground  and 
looking  towards  them.  It  appeared  to  them 
that  he  crouched  lower  after  he  saw  they 
were  looking  bis  way.  When  the  deceased 
saw  Connelly,  he  started  to  go  out  where  he 
wa&  When  he  came  within  60  or  60  yards  of 
him,  the  accused  fired  the  shot  that  almost  In- 
stantly killed  the  deceased.  It  appears  that 
during  all  the  time  Interrenlng  between  the 
time  HlUer  left  the  bam  and  until  he  was 
shot  by  the  accused  he  was  sem  and  observed 
by  Harry  Dash;  that  be  was  a  one-armed 
man,  6S  years  of  «ge,  and  at  the  time  of  the 
tragedy  bad  no  weapon  of  any  kind  on  his 
person.  The  evidence  of  the  etate  shows  that 
before  the  shot  was  fired  no  conversation  had 
taken  place  between  the  deceased  and  the 
accused,  and  that  Immediately  befwe  the 
shot  was  fired  the  arm  of  the  deceased  was 
swinging  by  his  aide.  It  further  appears  that 
the  accused,  after  he  had  shot  the  deceased, 
lounedlately  left  the  scene  of  the  tragedy. 

The  foregoing  facts  are  not  disputed,  ex- 
cept In  so  far  as  the  evidence  of  the  accused 
differs  from  the  evidence  of  the  state  as  to 
what  took  place  at  the  time  the  tragedy 
occurred.  Connelly  testified,  in  his  own  be- 
half, In  substance  as  follows :  **I  looked  up. 
I  had  taken  off  my  shoes  to  take  some  cac- 
tus out,  or  my  boot,  rather;  and  I  looked 
and  saw  Mr.  Miller  In  about  00  or  60  feet  of 
me.  He  said :  'What  are  you  doing  there?* 
And  I  said:  1  am  here  attending  to  my 
business.  What  are  you  doing  here?'  He 
Bald:  'I  am  here  after  that  steer  [pointing 
to  where  there  was  a  bunch  of  cattle].*  I 
said;  That  is  my  steer,  Miller,  and  you 
can't  take  him  without  you  have  an  ofllcer, 
or  a  writ  of  replevin.'  He  was  walking  right 
along  towards  me  slowly.  He  said:  'Yon 
go  In  the  house  and  stay  there  until  I  take 
this  steer.*  I  said :  *I  will  do  no  such  thing. 
I  will  stay  here  and  see  that  you  don't  take 
this  steer.'  He  said :  'Damn  you,  I  will  fix 
yon  right  here.*  He  ran  his  hand  In  his 
pocket,  and  ran  right  towards  me.  When 
be  was  within  about  20  feet  (my  gun  was 
lying  beside  me),  I  jerked  It  up  and  shot 
quick,  like  that"  It  Is  apparent  from  the 
foregoing  evidence,  given  by  the  accused  him- 
self, that  at  the  time  he  fired  the  fatal  shot 
the  deceased  was  neither  In  the  act  of  com- 
mitting, nor  was  he  about  to  commit,  a  felo- 
Dj.  He  was  not  attempting  to  take  posses- 
Bion  of  ttie  steer  in  question,  and,  even  If  he 
had  made  ndi  an  attempt  openly  and  under 


a  claim  of  ownership,  he  would  out  have 
been  guilty  of  a  felony.  Nay,  more  than 
that;  even  If  he  had  succeeded  In  taking  for- 
cible possession  of  the  steer  undo*  a  IxHia 
fide  claim  of  ownership  (and  It  is  not  shown 
or  contended  that  his  claim  was  not  made 
In  good  faith),  he  would  not  have  been  guilty 
of  a  felony.  His  offense,  at  most,  would 
have  been  no  more  than  a  trespass.  So  the 
evidence  of  the  accused  did  not  even  tend 
to  support  his  claim  that  he  fired  the  fatal 
•hot  to  prevent  the  commission  of  a  felony. 
It  IB  true  that  the  defendant  in  a  criminal 
case  is  entitled  to  have  his  theory  of  his  de- 
fense submitted  to  the  jury  by  proper  In- 
structions. But  there  must  be  at  least  some 
evidence  to  support  such  a  theory  before  It  can 
be  submitted.  There  was  no  evldrace  in  this 
case  which  would  siQKMnt  the  Inatroction 
tendered,  and  it  was,  for  that  reason,  iwop- 
erly  refused. 

Lastly,  It  Is  contended  that  a  new  trial 
should  be  granted  for  misconduct  of  the 
prosecuting  attorn^.  We  find  attached  to 
the  transcript  a  couple  of  affidavits  noade 
by  counsel  for  the  accued.  In  which  sre 
•et  forth  certain  statements  all^nd  to  have 
been  made  by  the  county  attomev  In  argu- 
ing ttw  case  to  the  jury.  These  statements 
or  strletnreit  however,  If  ttiey  maj  be  called 
such,  vere  ot  a  mild  nature^  and  It  Is  doabt- 
ful  If  filer  were  at  all  pr^udldal  to  the 
rights  of  the  accused.  Again,  the  recwd  fia  Hi 
to  show  tiiat  th^  were  objected  to,  or  that 
the  trial  court  was  asked  to  make  any  rol- 
Ing  theretm.  To  make  such  statementa  avail- 
sble,  they  must  be  preserved  In  the  form  of 
a  bill  of  excepdons.  Wright  v.  State,  45 
Neb.  44,  68  N.  W.  147;  Korth  v.  State,  46 
Neb.  631,  65  N.  W.  792;  Holt  v.  State  (Neb.) 
88  N.  W.  10T8.  The  affidavits  above  men- 
tioned are  not  preserved  in  or  made  a  part 
of  the  bin  of  exceptions,  as  required  by  the 
authorities  above  cited,  and  for  that  reason 
we  hsve  no  authority  to  consider  them. 

From  an  examination  of  the  whole  record 
we  are  satisfied  tiiat  the  accused  was  given 
a  fair  and  Impartial  trial.  Indeed,  every 
doubtful  proposition  seems  to  have  been  re- 
solved in  his  favor.  He  was  allowed  to  in- 
troduce evidence  of  the  character  and  dis- 
position of  the  deceased,  without  regard  to 
Its  competency,  and  we  are  Impressed  with 
the  idea  that  the  evidence  In  this  case  would 
have  sustained  a  convlctltMi  for  a  higher 
degree  of  crime  than  manslaut^ter.  In 
fact,  it  Is  apparent  that  the  accused  ought 
to  be  well  satisfied  with  the  verdict  of  the 
jury  and  the  judgmrat  and  sentence  of  the 
court 

There  being  no  reversible  enor  in  the  rec- 
ord, the  Judgment  of  the  district  court  is 
hereby  affirmed. 
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HOBTON  T.  HAYDBN  et  aL 
(Snpreiiw  Coart  of  Nebraska.  Sept.  20,  1905.) 
PATla^r^^tlOOTBBT  Back— Fludiho-Subi 
DaoiBis. 

In  an  action  to  recover  money  that  hae  been 
paid  to  defendant  pursuant  to  a  judgment  in 
mandunns  whldi  wae  afterwards  reversed,  a 
petitictn  whidi  allege*  only  the  payment  of  the 
mooey  in  obedience  to  the  writ  and  the  snbse- 
qnent  reversal  of  the  judgment  In  maQdamus, 
without  allegations  of  fact  showing  that  the 
plaintiff  is  justly  entitled  to  the  money  in  con- 
troversy,  doea  not  state  a  cause  of  action.  A 
Jndjpnent  overruling  a  moticm  for  restitution  in 
tfae  mandamus  proceeding,  upon  rround  that 
ander  the  drcomstances  ot  toe  case  tne  respond- 
•nt  was  not  entitled  to  an  order  of  restitutitm 
and  that  his  remedy  was  in  an  action  at  law  to 
eatabllah  bis  right  to  the  money,  will  be  ad- 
hered to.  The  rule  ot  stare  dedsis  will  be  ap- 
pUed. 

[Bd.  Note.— For  cases  in  point,  m*  vol.  81^ 
Cent.  Dig.  Payment,  |  2M.] 

(SyUabuB  by  the  Ooort.) 

Error  to  DlBtrlct  Oonrt^  Douglas  GouitTi 
Estelle,  Jads«. 

Actioa  bj  Blcbard  8.  Horton,  trustee  of 
tbe  Greater  America  Exposition,  bankn^t; 
against  Wllllam  Hayden  and  others.  Judg- 
ment tor  defendants,  and  ^alntlff  brings 
error.  Afllrmed. 

Hamilton  &  Maxwell  and  R.  B.  Horton. 
for  plaintJit  In  error.  Smyth  &  Bmttli,  fw 
defendants  In  error. 

8IEDGWICK,  J.  Tbe  facts  underlying 
this  controveny  are  stated  somewhat  in  de- 
tail in  the  opinion  in  State  ex  rel.  Hayd^ 
et  aL  V.  Horton  et  al.  (Neb.)  97  N.  W.  434. 
Tfae  order  of  tbe  district  court  sustaining 
tbe  motion  of  tbe  respondent  there  to  com- 
pel Hayden  Bros,  to  make  restitution  was  re- 
rersed,  and  the  cause  remanded  to  tbe  dis- 
trict court  with  Instructions  to  dismlsB  the 
proceedings.  Tbe  motion  for  rehearing  waa 
overrnled  in  an  opinion  which  may  be  found 
in  99  N.  W.  601.  It  was  there  held  that  the 
general  mie  announced  in  HIer  v.  Anheuser- 
Busch  Brewing  Association,  60  Neb.  320,  S3 
N.  W.  77.  that  "upon  the  reversal  of  a  Judg- 
ment which  has  been  executed  It  Is  tbe  duty 
of  tbe  court  to  compel  restitution,"  was  not  of 
uniTersal  application,  and  that  restitution  is 
not  in  all  casM  a  matter  of  absolute  right 
It  rests  in  tbe  sound  discretion  of  the  court 
It  was  said  that  under  the  circumstances  of 
this  case  "the  court  would  not  in  this  sum- 
mary proceeding  order  a  return  of  the  money 
in  controversy,"  and  that  "this  was  not  a 
proper  case  In  which  to  summarily  order  a 
return  of  the  moner  before  the  rights  of  tbe 
parties  had  been  adjudicated  in  an  action  at 
law."  09  N.  W.  eoa  The  petition  In  the 
case  at  bar  counted  solely  upon  the  allega- 
tion tliat  tbe  money  had  been  obtained  by 
Hayden  Bros,  from  the  Bxpositton  Company 
by  the  <9«ration  of  tbe  writ  of  mandamus, 
and  that  the  order  allowing  tbe  writ  of  man- 
damns  bad  been  reversed  and  the  cause  dis- 
missed. Tbrn*  waa  no  allegation  of  any 


facts  from  whldi  it  conid  be  fonnd  that  Hay- 
den Bros,  were  justly  indebted  to  tba  Sxpo- 
Bltion  Company  or  to  the  tmstee  In  bank- 
rusfbey.  It  was  dotarmlned  tn  the  tbrmer  de- 
cisions dted  that  allegations  identicaUy  the 
same  as  those  contained  in  UAa  petition  did 
not,  under  tiie  drcumstances  disclosed  in 
that  case,  entitle  tfie  tmstee  In  bankruptcy 
to  any  relief. 

We  are  satisfied,  then,  with  the  conclusion 
reached,  and  we  see  no  ground  now  to 
change  our  views.  The  district  court  siw- 
talned  a  general  demurrer  to  the  petittm. 
and,  tbe  plaintiff  electing  to  stand  upon  the 
petition,  tiw  action  was  dismissed.  This 
judgment  of  the  district  court  waa  right, 
and  Is  affirmed. 

Affirmed. 


BEER  T.  WISNBB  at  aL 
(Supreme  Court  of  Ndiraska.  Sept  20,  190S.> 

OONTEACT— CONSTBUCTIOW— SaLK  OT  RXAMT— 

Title  or  Vendie— BAnKBUFTCr. 
A  party  borrowed  the  amount  necessary  to 
pay  the  purchase  price  of  certain  real  estate,  fOr 
the  purdiaae  of  which  he  bad  made  an  oral  con- 
tract with  the  owner,  giving  his  note  therefor. 
To  secure  the  payment  the  note  It  waa  orally 
agreed  among  the  vendor,  the  vendee,  and  the 
payee  of  the  note  that  upon  payment  of  tbe  note 
the  title  to  the  real  estate  should  be  conveyed  to 
the  veudee,  but  upon  default  In  such  payment  it 
should  he  conveyed  to  the  bank.  Afterwards 
the  vendee  was  adjudged  a  bankrupt  and  a  trus- 
tee appointed  for  his  estate.  Held: 

1.  That  80  long  as  the  vendee,  or  those 
claiming  under  him,  base  their  claim  upon  the 
three-sided  craitract,  th^  must  accept  it  in  its 
entirety,  and  will  not  be  permitted  to  avail  than- 
selves  of  those  tenns  which  are  fovorable  and 
reject  those  which  are  onerous. 

2.  That  the  vendee  took  merely  the  equi- 
table title,  subject  to  a  lien  in  favor  of  the  holder 
of  the  note  for  the  amount  due  thereon,  and  that 
the  trustee  of  his  estate  occupies  no  more  ad- 
vantageoos  portion. 

(Sylldnu  by  the  Court) 

Commissioners'  Opinion.  Department  Na 
2.  Appeal  from  District  Court,  Lincoln 
County;  Grimes,  Judge. 

Action  by  Max  Beer  against  John  E.  Wis- 
ner  and  others.  Judgment  for  plaintiff,  and 
defmdant  Roach  appeals.  Affirmed. 

Beeler  &  Muldoon,  fw  appellant  Wilcox 
&  Halllgan,  for  appellees. 

ALBERT,  C.  This  la  an  appeal  from  a  de- 
cree of  foreclosure.  It  apiiears  from  the  rec- 
ord that  one  Basklns  was  formerly  the  owner 
in  fee  of  tbe  real  estate  Involved,  and  that 
he  entered  Into  an  oral  contract  for  tbe  sate 
thereof  to  one  Baker.  To  enable  Baker  to 
raise  the  money  to  pay  the  purchase  price. 
It  was  orally  agreed  among  Basklns,  Baker, 
and  the  First  National  Bank  of  North  Platte 
that  the  bank  should  advance  the  money  re- 
quired, taking  Baker's  note  therefor;  that 
upon  the  payment  of  this  note  tbe  fee  title  to 
the  premises  should  pass  to  Baker,  but  upon 
defoult  in  the  parment  ot  the  note  the  tiU* 
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Bhoold  pus  to  tbe  bank.  Id  pnnnanca  of 
this  agreemoit  the  bank  advanced  the  moneTi 
whlck  was  paid  to  Basklns.  Baker  oaented 
bis  note  therefor  to  the  bank,  and 
execDted  a  deed  to  tide  real  estate,  leartng  a 
blank  space  for  the  insertion  of  the  grantee's 
name,  and  delivered  It  to  tbe  president  ct 
the  bank,  with  the  understanding  on  the  part 
of  all  concerned  ttiat  upcm  payment  of  Bak- 
er's note  to  tbe  bank  the  president  should 
Insert  Baker's  name  In  the  deed  as  grantee 
and  deliver  It  to  him,  but  that  npcm  default 
of  such  payment  tbe  name  of  the  bank 
•should  be  inserted  as  grantee  and  the  deed 
delivered  to  It.  Under  this  arrangement 
Baker  took  poesesslon  of  tlie  premises  Aft- 
erward, Baker  transferred  hla  lutraest  in  the 
premises  to  one  Hamilton,  and  in  pnrsnance 
of  an  wal  arrangement  among  the  parUea 
concerned  Baker's  note  to  the  bank  was  can- 
celed and  that  of  Hamilton  taken  Instead, 
with  the  same  understanding  for  the  trans- 
fer of  the  title  to  the  premises  on  payment 
of  this  note  or  In  default  of  such  payment  as 
had  previously  existed,  save  that  Hamilton 
stood  In  the  place  of  Baker.  Hamilton  in 
tum  transferred  his  Interest  in  the  premises 
to  the  defendant  Wlsner,  and  thereupon  Ms 
note  to  the  bank  was  canceled  and  that  of 
Wlfluer  taken  instead  for  the  balance  due  on 
tbe  pnndwae  price.  The  understanding  for 
tbe  transfer  of  the  title  to  tbe  premises  was 
renewed  with  respect  to  Wlsner,  who  took 
possession  and  continued  in  possession  of  the 
premises  until  March  14,  1903,  when  be  was 
adjudged  a  bankrupt,  and  the  defendant 
Boach  was  appointed  trustee  of  his  estate. 
Tbe  trustee  thereupon  leased  the  premises 
to  the  defendant  F.  B.  Wlsner.  On  the  17th 
day  of  March,  190S,  the  bank  transferred 
Wiener's  note,  which  had  been  given  in  lieu 
of  Hamilton's  and  which  was  then  past  due, 
to  the  plaintifC,  and  tbo'eupon  the  plaintUTs 
name  was  Inserted  as  grantee  in  the  deed 
and  the  deed  delivered  to  him.  Afterward, 
CD  the  17th  day  of  February,  1901,  without 
any  further  consideration,  Basklns  executed 
and  delivered  to  tbe  plaintiff  a  quitclaim 
deed  for  the  premises.  Tbe  trial  court  found 
that  tbe  plaintifT  bad  a  lien  on  tbe  premises 
for  tbe  amount  due  on  the  note  given  by  Wla* 
ner  to  tbe  bank  for  tbe  balance  due  on  the 
purchase  price,  and  entered  a  decree  of 
foreclosure,  from  which  the  trustee  ct  the 
bankrupt  estate  alone  appeals. 

l^e  appellant  contends  that  tbe  bank  bad 
DO  Hen  on  the  premises,  and  consequently 
none  passed  to  the  plaintlfC  by  the  transfer 
to  him  of  the  note  by  the  bank.  The  argu- 
ment in  suppwt  of  this  contention  is  based 
on  two  propositions,  which  are  thus  stated  in 
tbe  brief:  "(1)  The  deed  was  void  for  all 
purposes,  being  executed  and  delivered  in 
blank,  and  therefore  no  rights  could  be  based 
thereon.  (2)  The  delivery  of  tbe  deed,  even 
though  a  valid  deed,  would  not  create  a  lien 
or  mortgage,  because  It  was  not  accompanied 
wltb  any  writing,  aigned  by  any  of  the  par* 


ties  Kmgbt  to  be  chaiV8d>  wfaereln  tt  was 
agreed  tbat  tbe  deed  should  operate  as  a 
mortgage  on  the  premises  to  secure  said 
note;  and  this  was  the  condition  of  matters 
on  tbe  said  IStb  day  of  March,  1908,  when 
^e  defendant  Wlsner  was  adjudged  a  bank- 
rapt,  and  upon  which  day  the  rights  and  in- 
tereste  of  the  trustees  became  vested.** 

Both  of  these  propositions  might  be  con- 
ceded, and  sdU  the  plalntifTs  right  to  a  Hen 
on  the  premises  would  not  be  ne^ttved. 
Whatever  right  Ota  appellant,  the  trustee  of 
tbe  bankrupt's  estete,  baa  in  the  prwdaes, 
must  be  based  on  tbe  three-sided  contract 
for  tbe  purchase  of  tbe  pronises;  and.  so  long 
as  he  dalms  under  ttwt  contract^  he  must 
ace^  or  reject  It  in  Its  entirety.  He  will 
not  be  permitted  to  avail  himself  of  Oiose 
terms  which  are  favorable  to  him,  and  reject 
those  which  are  onerooa.  By  the  terms  of 
that  contract  the  title  in  fee  simple  was  to 
pass  to  -tbe  bankrupt  upon  the  payment  of 
his  note  to  tbe  bank,  and  In  defoult  of  such 
payment  the  title  was  to  pass  to.  the  bank. 
Tbe  bankrupt  could  never  compel  a  convey- 
ance of  tbe  title  in  fee  'to  Urn  until  he  had 
performed  or  offered  to  perform  his  part  of 
the  three-sided  contract,  namely,  paid  bis 
note  to  tbe  bank;  and  the  trustee  of  the  es- 
tate of  the  bankrupt  obviously  occupies  no 
better  position.  The  note  has  not  been  paid, 
and  the  decree  of  the  district  eeort,  which  is 
an  ordinary  decree  of  foredosure  of  a  mort- 
gage lien,  ia  a>  ffevonible  to  the  trustee  as  he 
has  a  right  to  aak,  and  we  reownmend  that 
it  be  affirmed. 

DUFFIE  and  JACKSON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  tbe  decree  of  the  dis- 
trict court  is  affirmed. 


RODENBROCK  GRES9. 
(Sapreme  Court  of  Nebraska.   Sept.  20,  1905.) 
Bboeebs— Saus  ov  Bbautt— Recovebt  fob 

Se& V  t  C£  S 

Services  as  a  real  estate  bfoker,  rendered 
tot  the  owner  o(  the  land  withoat  a  written  con- 
tract, cannot  be  recovered  for  as  such  on  a 
quantum  meruit.  Blair  v.  Austin  (Neb.)  08  N. 
W.  1040,  followed  and  approved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Brokers,  8  44.] 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Otoe  County; 
Jessen,  Judge. 

Action  by  William  Rodenbrock  against 
Baimond  Gress.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

W.  H.  Pitaer.  for  plaintiff  in  error. 
James  W.  BatcMo,  John  V.  Morgan,  and 
John  O.  Watson,  for  d^coidant  in  oror. 

OLDHAM,  O.  This  was  a  suit  to  recover 
tbe  value  of  swlces  alleged  to  have  been, 
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rendered  by  plalntlfl  In  the  court  bdow  as 
a  real  eetate  agmt  and  broker  In  n^tl- 
ating  the  Bale  of  certain  lands  owned  by  the 
def«idant  In  Otoe  county,  N^.  Dtfendant 
demurred  to  tbe  petition  In  tbe  district  court 
The  demurrer  was  sustained,  and.  plain- 
tiff refnsii^  to  further  plead,  tbe  petition 
wa0  dismissed.  To  reverse  the  judgment  of 
the  district  court  in  dismissing  tbe  i>etition, 
plaintiff  brings  error  to  this  court 

mie  petition,  after  showing  that  on  and 
prior  to  January  1,  1902,  the  defendant 
was  the  owner  of  the  lands  In  controversy, 
describing  them,  allies  that  In  the  month 
of  October,  1002,  the  defendant,  b^g  de- 
sirous of  selling  said  lands,  requested  the 
plaintiff  to  sell  them  for  the  defendant  for 
$12,000,  and  promised  to  pay  plaintiff  for 
his  services.  If  plaintiff  succeeded  in  making 
a  sale  of  the  lands  on  said  terms.  The 
petition  then  allies  that,  in  reliance  on  the 
request  and  agreemmt  of  the  defendant 
plaintiff  devoted  a  large  amount  of  time  and 
made  continued  efforts  toward  effecting  a 
Bale  of  said  lands,  and  that  he  did  effect  a 
contract  of  sale  thereof  to  one  John  Bando 
for  the  price  of  912.000.  and  that  there- 
after  the  defendant  and  John  Bando  com- 
pleted the  transfer  of  tbe  lauds,  and  defoid- 
ant  executed  his  deed  to  Bando  conveying 
the  lands,  and  received  the  sum  of  f 12,000, 
the  purchase  price  thereof,  and  that  the 
sale  was  effected  entirely  through  the  efforta 
of  the  plaintiff,  and  was  highly  advantageous 
to  the  defendant  Plaintiff  further  alleged 
that  the  usual  compensation  for  similar 
sauces  In  effecting  sales  of  real  estate  is 
a  commission  of  6  per  cent  on  the  first 
$1,000  and  2%  per  cent  on  tbe  aale  price 
exceeding  $1,000,  that  this  was  well  known 
to  the  defendant  that  since  the  sale  has  been 
completed  defendant  promised  to  pay  the 
plaintiff  this  commission,  and  that  no  part 
thereof  has  been  paid.  The  petition  prays 
for  Judgment  for  the  amount  of  the  com- 
mlBaion  at  tbe  rate  stated. 

It  will  be  noticed  that  there  is  no  allega- 
tion in  the  petition  for  the  recovery  of 
money  expended  in  the  uegotlatioQ  of  the 
sale  at  defendant's  request  and  for  bis  bene- 
fit nor  is  there  any  allegation  for  the  rea- 
sonable, value  of  services  performed  at  de- 
fendant's request  and  toe  his  benefit;  but 
on  tbe  contrary,  the  petition  alleges  on  tbe 
reasonable  value  of  commissions  earned  as 
a  real  estate  ag^t  and  broker  in  effecting 
tbe  sale  of  lands.  This  brings  the  case 
squarely  within  the  doctrine  announced  by 
this  court  in  Blair  v.  Austin  et  al..  98  N.  W. 
1010.  In  which  It  was  held  that  "services  as 
a  real  eetate  broker,  rendered  for  the  owner 
of  the  land  without  a  written  contract  can- 
not be  recovered  for  as  such  upon  a  quantum 
meruit"  Section  10,268,  Cobbey'a  Ann.  St 
1903,  has  recently  been  construed  in  all  Its 
phases  by  this  court  In  Spence  v.  Apley,  04 
N.  W.  109.  Baker  v.  Olllan,  M  N.  W. 
Danlelwm  r.  Goeb«l,  86  N.  W.  818.  and 


Blair  T.  Austin,  snpra.  It  thereft>re  needs 
no  further  discussion  In  this  opinion. 

The  Judgment  of  the  district  court  In 
smtBlnlDg  the  demnrrer  was  in  foil  harmony 
with  all  these  decisions,  and  we  recomm«id 
that  such  Judgment  be  affirmed. 

AMES  and  LETTON,  oa,  concur. 

PER  CURIAM.  For  the  reasons  given 
in  the  forgoing  opinion,  the  Judgment  of 
the  district  court  la  affirmed. 


KISTKER  V.  BESEKB. 
(Supreme  Court  of  Minnesota.   Nov.  3,  1909.) 

BouNDABiss— Action  to  Ebtabush. 

In  an  action  under  chapter  68,  p.  185,  Gen. 
laws  1893,  to  determine  and  establish  the 
boundary  line  betweeq  adjoining  tracts  of  land, 
the  evidence  is  examined,  and  held  sufficient  to 
sustain  the  verdict  of  tbe  Jury  and  tlie  findings 
of  the  trial  court. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Sibley  Oonn 
ty;  Francta  Oadw^l  and  P.  W.  Morrlatm. 
Judges. 

Action  by  Fred  Ktetner  against  Daniel 
BesAe;  Judgment  for  plaiatUI.  From  an 
ordor  deiqrlng  a  new  trial,  defoidant  ap- 
peals. Affirmed. 

W.  H.  Leemau,  for  appellant  P.  A.  Cos- 
grove,  for  respondent 

BROWN,  J.  This  action  was  brought  un- 
Aer  the  provisions  of  chapter  68,  p.  185,  Gen. 
Laws  1893,  to  determine  and  establish  the 
Iroundary  line  between  the  adjoining  landii 
of  the  respective  parties.  Plaintiff  had 
Judgment  in  the  court  below,  and  defendant 
appealed  from  an  order  denying  bis  motion 
for  a  new  trial. 

The  complaint  alleged  the  ownership  of 
the  lands  by  the  respective  parttee  between 
which  the  boundary  line  Is  In  dispute,  and 
tbe  fact  that  tbe  line  was  in  controversy 
and  unestabliBhed,  and  prayed  for  Judg- 
ment definitely  locating  the  same.  The  de- 
fense was:  (1)  That  the  line  now  in  dis- 
pute was,  more  than  30  years  prior  to  the 
commencement  of  this  action,  fixed  and  es- 
tablished by  an  agreement  between  the  then 
owners  of  the  adjoining  lands,  and  that 
the  line  so  agreed  upon  has  at  all  times 
since  been  acquiesced  in  and  treated  as  the 
true  boundary  line;  (2)  that  for  more  than 
15  years  prior  to  the  commencement  of  the 
action  defendant  has  been  In  the  actual, 
exclusive,  open,  continuous,  and  notorious 
possession  of  all  the  land  bordering  on  the 
north  of  the  line  so  established,  and  has 
acquired  title  thereto  by  adverse  possession, 
even  though  the  line  agreed  to  by  the  par- 
ties was  not  the  correct  government  line. 
Some  time  prior  to  the  commencement  of  the 
action  a  dispute  arose  between  the  parties 
respecting,  the  true  line,  whereupon  a  sur- 
vey waa  made  at  their  Instance  by  the  coun- 
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ty  guTTcyor,  who  finmd  the  line  established 
by  the  goTomment  varvey  to  be  at  rarlance 
with  the  line  now  contaided  for  by  defrad- 
ant  The  trial  court  sabmitted  t6  the  Jnir 
the  qaestlons:  (1)  Whether  the  line  run 
by  the  county  surveyor  waa  the  correct  line 
according  to  tbe  goTemmeot  snrr^;  and 
(2)  wheOier  defendant  had  acqnlred  title 
to  the  atrip  of  land  In  queatlon  by  adTerae 
poBseeslon.  Tbe  Jnry  anewered  flie  flrat . 
question  In  the  afflrmatlTe,  and  the  second 
In  the  native.  The  conrt  anbseqaently 
made  flndlnga  of  fact  embodylog  therein  the 
findings  of  tlie  jury,  and  finding,  fnrthert 
in  effect,  fhat  the  line  was  not  established 
by  tbe  ivedecesaors  In  title  of  the  parties 
to  tbla  action,  as  contended  for  by  defend* 
ant;  and  that  the  line  was  In  dispute  and 
nnestabllshed. 

It  is  contended  by  d^BOdant  iqpon  tills 
appeal  that  tt»  evidence  la  ocmdnBiTe  that 
some  SO  years  or  more  aco  the  dividing  line 
between  these  two  tracts  of  land  was  agreed 
upon  by  the  then  own^B,  parents  of  tlra 
parties  to  this  action;  tiiat  a  fence  was 
constructed  ttiereon  and  has  conttnuously 
since,  np  to  the  time,  at  least,  the  contro- 
vengr  in  ttits  action  arose,  been  acquiesced 
in  and  treated  as  the  true  boundary  line. 
It  is  also  contended  that  the  evidence  Is  con- 
duslre  that  defendant  has,  for  more  than 
15  years,  had  the  actual,  open,  and  exclu- 
sive possession  of  the  land  In  bis  subdivi- 
sion up  to  the  line  cont«:ided  by  him  to 
have  been  established  years  ago,  and  that 
he  liaa  acquired  title  thereto  by  adverse 
possession.  If  counsel's  contention  in  either 
respect  wwe  true,  It  would  necessarily  re- 
sult in  a  new  trial ;  but  a  careful  examina- 
tion of  the  recwd  leads  to  the  conclusion 
that  there  Is  evidence  reasonably  tending  to 
support  the  findings  of  the-  jury  and  the 
trial  court,  and  the  order  appealed  from 
must  therefore  be  affirmed.  Loverldge 
Omodt,  SB  Minn.  1.  SS  N.  W.  664.  The  ey- 
idence.  it  la  true,  tends  very  strongly  to 
corroborate  the  contention  of  defendant  as 
to  the  prior  location  of  this  line;  but  It  is 
not  conclusive.  There  Is  evldmce  In  the 
record  whicb  tends  to  show,  and  it  was  for 
the  Jury  and  tbe  court  below  to  accept  or 
reject  that  at  the  time  the  present  contro- 
versy anwe  def^idant  made  no  claim  of  a 
prior  location  of  the  line,  and  himself  sug- 
gested tbe  pr<^rlety  of  employing  the  coun- 
ty Burv^or  to  ascertain  the  true  line,  and 
be  made  no  claim  to  the  county  surv^or 
of  a  prior  location.  While  he  testified  that 
he  repeatedly  made  such  claim.  It  Is  clear 
that  the  evldoice  Just  referred  to  made  tbe 
question  one  of  fact  Upon  the  subject  of 
defendant's  adverse  possession,  the  evidence 
Is  not  conclusive  In  his  favor.  To  consti- 
tute title  by  adverse  poBsession,  one  must 
not  only  he  In  aciual,  open,  notorious,  and 
exclusive  possession  for  the  necessary  length 
of  time,  in  years,  but  such  possession  must 
be  accompanied  by  some  claim  w  assertion 


of  title,  and  with  an  Intention  on  the  part 
of  the  possessor  to  claim  adverse  to  tbe 
true  owner.  Defendant  may  have  been  in 
poCToeaion  of  tbe  land  in  question  fbr  15 
years,  but  whether  he  held  possession  with 
intent  to  claim  title  advoae  to  the  true 
owner  was  a  questUm  of  fact  to  be  deter* 
mined  by  the  trial  court  His  acta  and 
oraduet  with  reference  to  the  land  and  his 
posoessiai  thereof  occurring  subseqnoit  to 
the  completion  of  tbe  statutory  period  of 
Ifi  years  were  proper  evidence  as  bearing 
upon  and  as  tending  to  characterise  his  prior 
possessitm  ai^  the  purpose  of  it  Todd  r. 
Weed.  84  Ulnn.  4,  86  N.  W.  756;  Gritchlow 
T.  Beatty  (Ey.)  28  8.  W.  960;  Van  Blaioom 
T.  Klpp.  26  N.  X  Law,  SSL  Defendant's 
acts  and  conduct  with  reference  to  tbe 
boundary  line  In  question,  as  disclosed  by 
the  record,  tend  to  contradict  his  present 
contention  fiiat  he  was  occupying  tbe  land 
In  question  wiUi  intent  to  claim  title  MgaSnat 
the  true  owner,  and  the  weight  and  effect 
to  be  given  thereto  waa  for  tbe  trial  court 
Upon  the  whole  record,  therefor^  w«  are 
satisfied  that  tbe  evidence  Is  not  conclusive 
in  defendants  favw  aa  the  pnvo^tlons 
contended  for  by  him,  and  that  tbe  odw 
denying  the  motlim  tor  a  new  trial  abonld 
be  affirmed. 
Orda  affirmed. 


McDonald  bbois.  t.  gampbbll  & 

bbbgeson. 

(Supreme  Court  of  Mhmesota.  Oct  27,  1005. > 

1.  PABXNXBSHIP — EviDBNCX  TO  E^AHUSB. 

Evidence  upon  an  issue  of  partnersblp  cm- 
sldered,  aii<?  Aefd  sufficient  to  justify  the  fi'id- 
logs  and  order  of  the  trial  court. 

2.  Samb — What  Comanruvim. 

There  Is  no  arbitrary  test  by  whidi  to  de- 
termine when  a  partoemip  existSL  As  be- 
tween themselves,  parties  are  partners  when  tbe 
evidence  as  a  whole  shows  that  they  intendfi] 
to  combine  tbelr  property,  inbor,  and  skill  in 
an  enterprise  or  business  ss  prindpala  fw  tlie 
purpose  of  Joint  profits. 

[Bd.  Notft— For  cases  in  pohit  ase  voL  88» 
Cent  Dig.  Partnership.  H  1^15.] 

8.  Appeal  —  Intboduction   of   BviDENca  — 

Habmless  Ebbor. 

Permitting  counsel  to  examine  witness  at 
to  the  contend  of  a  written  instrument,  with- 
out first  prodncins  the  paper  and  allowing  the 
witness  to  examine  it  Mid,  under  tbe  circum- 
stancee  of  this  case,  error  without  ^«Jndic& 

(Syllabus  by  tbe  Court) 

Appeal  from  Municipal  Court  of  Minneapo- 
lis; Charles  L.  Smith,  Judge. 

Action  by  McDonald  Bros,  against  Camp- 
bell  &  Bergesoa  Finding  for  plalntlth. 
From  an  order  denying  a  new  trial,  defend- 
ant Emily  P.  Campbell  appeals.  Affirmed. 

Savage  &  Purdy.  tor  appellant  Chades 
B.  Fowler,  for  respondent 

ELLIOTT,  J.  The  action  was  Isrongfat 
against  the  defendants  as  partners  to  recov- 
er the  unpaid  balance  of  an  account  for  mtg- 
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chaiuHtft  Mid  and  delivered  to  tbe  flrm  of 
Oampb^  &  Bergewm.  Tbe  only  Inne  of 
fkct  at  tlia  trial  warn  wbether  tlie  defendant 
Emllr  P>  OunpbeU  was  a  mahbet  ot  tbe 
firm,  and  upon  this  lanw  tbe  trial  court 
found  In  farw  of  the  plalntUEi.  Fmn  an 
order  denying  a  motion  for  a  new  trial,  the 
defendant  Emily  P.  Oampbell  am^eala  to 
thla  court 

1.  Tbe  evidenoe  tending  to  eatabUab  tiw 
ulstence  ot  a  partnonbip  betwen  Bwge- 
•on  and  Mrs.  Campbell  was  not  rmy  satls- 
fliGtory;  bnt  It  was  snfflcent  to  eonrlnce  the 
trial  court,  and  we  find  no  reason  for  disturb- 
ing Its  conclnskHi.  The  witness  Bndd.  who 
appears  to  bSTe  been  enfitrelr  fair  and  dlsln- 
tOTestod,  testified  tbat  he  called  upon  Emily 
P.  Campbell  at  ber  residence  as  the  repre- 
sentative of  a  OHnmerclal  agency  for  the 
purpose  of  obtaining  Information  about  the 
financial  condition  of  the  firm  of  Campbell 
ft  Borgeson,  and  that  In  anawer  to  his  In- 
quiry Mrs.  Campbell  stated  that  she  was 
fnmlshlng  tbe  capital  to  carry  on  the  busi- 
ness and  was  personally  responsible  for  all 
the  debts  of  the  firm.  Mr.  Campbell  testi- 
fied that  he  was  the  member  of  the  firm, 
and  that  his  wife  at  no  time  had  any  con- 
nection with  the  buslnesB.  Bat  it  appeared 
that  on  March  8.  1904,  he  had  made  a  state- 
ment of  assets  and  liabilities  on  behalf  of 
the  firm,  to  which  be  signed  the  name  of  his 
wife  aa  a  member  of  the  firm.  The  witness 
Budd  testified  that  be  had  this  statement  in 
his  possession,  but  he  was  not  able  to  say 
whether  he  had  ever  exhibited  it  to  Mrs. 
Campbell.  It  was,  therefore,  not  competent 
evidence  to  charge  Mn.  Campbell  as  a  part- 
ner (McNamara  v.  Enstls,  46  Minn.  311,  48 
N.  W.  1123) ;  but  It  may  have  very  materi- 
ally afFected  the  value  of  Mr.  Campbell's 
statement  at  the  trial  that  bla  wife  had 
never  been  a  member  of  the  firm.  The  court 
believed  the  testimony  of  Budd,  and  was 
of  the  opinion  tbat  his  evidence,  when  tak- 
en in  connection  with  the  conditions  and  clr- 
cumatances.  was  aufflcent  to  show  that  Mrs. 
Campbell  was  a  member  of  the  firm. 

It  waa  necessary  for  the  plaintiffs  to  es- 
tablish the  relati(Hi  of  partners  as  a  fact, 
because  there  la  no  element  of  esb^pel  in 
the  case.  Tbe  witness  Budd  did  not  repre- 
sent the  plaintiffs,  and  there  la  no  evidence 
to  show  that  tbe  statement  made  to  bim  by 
Mrs.  Campbell  was  ever  communicated  to 
tbe  plaintiffs.  Acc^tlng  the  facta  as  found 
by  the  trial  court,  we  think  the  conclusion 
fairly  follows  that  Mra.  Oampbell  was  a 
member  of  the  firm.  Partnership  Is  a  con- 
tractual relation  existing  between  persons 
who  have  combined  their  property,  labor, 
and  skin  in  an  enterprise  or  business  as 
principals  for  the  purpose  of  joint  profit. 
Baldwin  V.  Eddy,  64  Minn.  426.  67  N.  W.  349; 
Meehan  v.  Valentine,  145  U.  8.  611.  623,  12 
Sup.  Ct  972.  36  li.  Ed.  836  (Gray  J.).  It  ex- 
ists when  there  ia  a  community  of  Interests 
in  tbe  wbole  property,  bnalneas,  and  reaponp 


alblllty  of  the  concern.  It  la  true  Hut  aome 
of  tbe  ordinary  Indicia  of  partnership  are 
not  disclosed  by  the  erldMico  in  this  case. 
An  admlaaliMi  by  a  party  that  he  Is  a  mam- 
baattL  firm  la  snflSdent  to  bind  blm  as  sndL 
Booaalls  T.  Steronaon,  62  Minn.  198,  64  N.  W. 
880l  Snch  an  admlnlon  Is  shown  by  this 
evidence.  Mrs.  Campbell  was  to  furnish  tbe 
capital  and  be  reqwnalble  tor  tbe  losses,  and 
the  fair  inference  is  tlut  she  was  to  partid- 
pato  in  the  prt^ta.  The  question  of  partner^ 
ship  or  no  partnership  ia  not  to  be  deter- 
mined by  any  arbitrary  fwrmula.  In  some  of 
tbe  early  cases  in  thla  court  the  role  then 
gwwally  prevailing  was  adopted,  and  the 
agreement  to  ahare  proflta  was  said  to  be  a 
conclusive  teat  ixt  the  existence  of  a  partner^ 
ship.  Fay  t.  Davidson,  18  Minn.  B28  (Oil. 
491) :  Wright  T.  Davidson.  18  Minn.  440  (Oa 
416) :  Connolly  t.  Davidson,  16  Minn.  619  (Gil. 
428) ;  Warner  v.  Myrick,  16  Minn.  91  (OIL  81). 
But  according  to  the  modem  doctrine,  even 
an  agreemoit  to  partlclpato  In  profits  la  not 
conclusive  evidence  of  a  partnership.  An 
said  by  Mr.  Jtistloe  Oooley,  in  Beecber  t. 
Doah,  4S  Mich.  188,  7  N.  W.  785,  40  Am.  B^ 
46S:  "So  far  aa  the  notion  ever  took  hold 
of  the  jodldal  mind  that  the  question  ot 
partner^itp  or  no  partnerahtp  was  to  be 
aettled  by  arbitrary  tests,  it  was  erroneous 
and  mlscbievoiis."  Tba  gradual  abandon- 
ment of  the  Idea  that  soch  arbitrary  testa 
exist  may  be  -traced  from  Grace  v.  Smith, 
8  W.  Bl.  099,  through  Waugh  v.  Carver,  2  H. 
Bl.  286,  2  Smith,  L.  C.  (9th  Ed.)  1178,  to  tbe 
celebrated  case  of  Cox  v.  Hickman,  8  H.  Ll 
Gas.  268,  Which  established  the  role  that 
even  peraona  wbb  share  profits  do  not  incur 
tlie  llabllltlea  of  partners,  unless  the  hnsi- 
ness  is  carried  on  thaiiselves' personally 
or  by  others  as  their  real  or  ostonalble  agents. 
Cox  V.  Hickman  tms  been  generally  fol- 
lowed In  this  country.  Bee  authorities  dted 
In  note  to  George,  Partn.  148. 

The  question  of  partnership  depends  upon 
tbe  consent  and  Intention  of  the  parties,  and 
this  intention  must  be  sscertalned  from  the 
whole  evidence  and  all  the  circumstances  of 
the  case.  Bates.  Partn.  vol.  1,  f  15  et  seq. ; 
Sbumaker,  Partn.  I  31,  and  the  cases  there 
dted.  But,  where  a  partnership  la  tbe 
legal  reault  of  the  agreement  actually  made, 
parties  are  partners,  even  though  they  have 
atlpulated  that  they  are  not  to  be  partners. 
"Tbe  Intention  is  ascertained  from  the  wbole 
contract,  from  the  actual  result  It  creates, 
and  not  from  the  fact  tbat  tbe  parties  de- 
nominated It  a  partnership  or  may  declare  a 
partnership  is  not  intented."  Bestor  v.  Bark- 
er,  106  Ala.  260.  17  South.  880:  Anderson  v. 
NewblgglnK,  L.  R.  13  App.  Cas.  816.  In 
Badeley  v.  Consolidated  Bank,  38  Ch.  Dlv. 
2SS,  Lord  Justice  Llndley  aald:  "I  take  it 
tbat  it  la  quite  plain  now,  ever  since  Cox  v. 
Hlcliman,  that  what  we  have  to  get  at  Is 
the  real  agreement  between  the  parties." 
In  the  aame  case  Lord  Justice  Bowen  ssld : 
"To  my  mind  the  true  test  of  partnership 
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has  been  wttleA  by  tb»  Btnue  of  Lords  and 
court  after  court  In  a  my  which  lefires 
it  no  longer  open  to  dlKnasion.  The  real 
test  la  tbat  which  Is  decided  by  a  catena 
of  cases,  beginning  wtth  Cox  t.  Hickman 
and  ending,  I  hope,  wltti  this  cftse,  thom^ 
I  am  not  sure  of  that.  The  qnestlon  is 
whether  there  Is  a  joint  bnalness,  or  whether 
the  parties  are  carrying  on  business  as 
[Htoclpals  and  agents  ft>r  Mch  other.  •  •  * 
Hie  right  way  is  to  weigh  the  facts  s^rate- 
ly  and  together,  and  to  draw  your  condn- 
slona.**  See  Ames,  Oases  on  Partnership,  124, 
not& 

It  thus  appears  that  no  one  fact  or  dx^ 
cnnuttanoe  can  be  takm  as  Ibe  conclusive 
test  by  which  to  determine  the  question 
of  partnership  or  no  partnership.  All  that 
is  necessary  is  that  there  be  competent 
evidence  to  sbow  tiiat  tiie  parties  have  en- 
tered into  a  contractual  relation  1^  which 
they  have  combined  tMlr  property,  labw, 
and  skill  In  an  watensrlae  as  principals  for 
the  purpose  of  joint  jwoflts. 

2.  It  was  emn-  to  penntt  tlie  plalntUTs 
counsel  to  examine  the  witness  B.  8.  Oamp- 
bell  concerning  the  contents  of  the  written 
statement  of  assets  and  liabilities  of  the 
Itamt  without  first  ivodudng  tiie  paper 
and  allowing  the  witness  to  examine  it 
O'Rlley  T.  caampet  08  Minn.  689,  66  N.  W. 
740;  McDonald  v.  Bayha.  93  Minn.  18^  100 
N.  W.  079.  But  the  case  was  being  tried 
by  the  court  without  a  jury,  and  we  are 
satisfied,  from  an  examination  of  the  entire 
record,  tbat  the  error  did  not  In  any  sub- 
stantial manner  prejudice  the  rlghte  of  the 
appellant  or  In  the  slightest  degree  affect 
the  result  of  the  action. 

The  order  appealed  from  in  afflnned. 


HANSON  V.  BYBNB8. 
(Snpreme  Court  of  Minnesota.  Oct  20,  1900.) 

1.  PLUDniQ— COHBTBUCnOM. 

The  cMDplalnt  herein  statsa  a  cause  of 
aotlOQ  ex  delicto. 

2.  COOIITIBOUIV— AOTIOH  Ilf  TOBT. 

A  cause  of  action  cannot  be  pleaded  as  a 
counterclaim  to  an  action  ex  delicto,  unless  it 
arises  out  of  the  transaction  set  forth  in  the 
complaint  or  is  connected  with  the  subject- 
raatter  of  the  action. 

[Ed.  Note.— For  cases  in  pofait,  see  vol.  43, 
Cent.  Dig.  Se^Off  and  Gonnterdaim,  H  81. 
61,  56,  57 J 

3.  8A.UE. 

The  allied  causes  of  actioo  {deaded  In  the 
answer  herein  do  not  oonstltata  proper  eonnter- 
dalms. 
(Sjllabns  by  the  Court) 

Appeal  from  District  Court,  Meeker  Coun- 
ty; G.  B.  Qvale.  Judge. 

Action  by  Hans  Hanson  against  John  T. 
Byrnes.  BYom  an  order  OTerruHng  demnr- 
rera  to  couDterclalms,  plalntlfl  appeals.  Re- 
versed. 

Alva  K.  Hunt,  for  appellant  H.  S.  McMon^ 
agle,  for  respondent 


SRTABT,  a  J.  The  complaint  purports  to 
allege  a  cause  of  action  for  damages  sustained 
by  reuon  of  the  deceit  and  tbe  fraudulent 
r^resoitations  at  the  d^ndant  as  an  attor- 
ney at  law.  The  answer  denied  eadi  allega- 
tton  of  the  complaint  ezc^t  the  fnrmal  alle- 
gation that  the  defendant  was  an  attorney  at 
law  and  perfwmed  legal  services  fbr  tbe 
plalntlfl.  It  then  alleged  three  separate 
counterclaims  as  follows:  First,  that  be- 
twe«i  January  1,  189^  and  January  1, 1903, 
the  defendant  at  the  request  of  the  plialntiff 
pertbrmed  services  as  an  attorney  at  law  fOr 
blm,  for  whtefa  the  plaintiff  ^reed  to  iMy  tiie 
defendant  $1,900;  second,  that  between  Jan- 
nary  1, 1897,  and  January  1, 1900,  ttie  defend- 
ant at  the  request  of  the  plaintiff  paid  for 
him  $286,  which  he  promised  to  r^ay  to  tbe 
defendant;  third,  that  between  January  1, 
1897.  and  January  1,  tSOS,  the  defendant  at 
the  request  of  tbe  plalntlfl  loaned  to  blm 
$214.67,  which  he  promised  to  repay  to  the 
defmdant  The  plaintiff  demurred  to  each 
of  these  allseed  counterclslms  on  tbe  ground 
that  it  did  not  constitute  a  counterclaim. 
The  trial  court  overmled  tbe  demurrer,  and 
tbe  plaintiff  appealed. 

1.  The  defendant  here  seeks  to  justify  the 
order  overruling  the  demurrer  on  the  ground 
tbat  a  demurrer  reaches  the  first  defective 
pleading  and  tbat  the  complaint  does  not  al- 
lege facts  constituting  a  cause  of  action.  Up- 
on a  demurrer  to  an  answer  the  sufficiency 
of  the  complaint  as  to  matters  of  substance 
may  be  considered,  and  judgment  given 
against  the  party  whose  pleading  was  flrst 
defective.  First  National  Bank  v.  How,  28 
Minn.  160.  0  N.  W.  626;  Bansman  v.  Wood- 
man, S3  Minn.  612.  24  N.  W.  198.  Whether 
this  rule  has  any  application  to  a  case  where 
by  the  answer  the  complaint  has  become  the 
subject  of  an  Issue  of  fact  ai^^  the  demurrer 
la  to  a  counterclaim  which  allegee  a  s^arate 
and  Independent  cause  of  action.  Is  an  open 
question  in  this  state.  See  1  Chltty's  Plead- 
ing, 660 ;  Anderson  Loan  Assoc.  v.  Thompsoo, 
88  Ind.  406,  and  Lawe  v.  Hyde,  80  Wis.  343. 
We  assume,  for  the  purposes  of  a  decision  of 
this  case  only,  tbat  such  demurrer  searches 
the  entire  record  and  fastens  upon  the  flrst 
defective  pleading.  Such  a  demurrw.  bow- 
ers, can  reach  only  prior  pleadings  which 
are  defective  In  substance,  and  not  those  which 
are  only  technically  so.  Stratton  v.  Allen.  7 
Minn.  602  (Oil.  400).  It  follows  that  tbe  al- 
legations of  the  complaint  herein  are  not  to 
be  construed  with  the  same  strictness  that 
would  be  required  If  the  defendant  bad  de- 
murred to  the  complaint  instead  of  answer- 
ing It  and  tbat  It  will  be  held  euflSdent  If  by 
a  fair  Intendment  It  states  facts  constituting 
a  cause  of  action.  The  allegations  of  the 
complaint  herein  are  unnecessarily  volumi- 
nous and  somewhat  Involved ;  but  construing 
them  liberally.  It  must  be  held  that  the  com- 
plaint states  a  cause  of  action  ex  delicto  for 
the  recovery  of  damages  which  the  plaintiff 
bas  sustained      the  franduleot  and  decti^ 
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fal  repnsentatloiu  and  adrlce  mwlto  and 
ClTen  by  the  deCendant  as  an  attevDer  at  law 
to  tbe  plaintiff,  vtamby  be  was  Indoced  to 
pay  to  the  defendant  $1^.66.  ItlstHM^as 
suggested  by  tbe  defendant,  tbat  ttiere  la  no 
direct  allegation  of  tbe  ultimate  fact  tbat  tbe 
plaintiff  lost  the  snma  paid  to  tbe  defendant 
or  tbat  be  sustained  damages  In  the  sum  so 
paid  by  reason  of  tbe  fraodnlent  representa- 
tions and  advice;  bat  this  condnsion  may  be 
fairly  Inferred  from  tbe  foots  alleged.  We 
bold  ttiat  tbe  complaint  states  a  cause  of  ac- 
tion. 

2.  The  canse  of  action  alleged  in  the  com- 
plaint not  being  one  arising  on  contract,  but 
an  action  to.  dsUcto,  it  is  obTtons  tbat  a  cause 
of  action  cannot  be  pleaded  as  a  connterelalm 
tbueto  unless  it  arises  oat  of  the  transaction 
set  ftvth  In  tbe  complaint  or  Is  connected 
with  the  snbjectmatter  of  tbe  action.  Oen. 
St.  1894,  I  6287;  Dannell'B  Hlnn.  Pleading, 
H  569-66S.  This  proposition  is  not  contro- 
Terted  by  tbe  defendant,  bat  he  claims  that 
tlie  caoses  of  action  pleaded  as  oonnterclalms 
all  grew  out  of  tbe  same  sabject-matter  or 
transaction  alleged  In  the  complaint.  This 
may  be  trae;  bat,  If  trne,  the  fsct  ronains 
tbat  It  does  not  so  appear  i^wn  tbe  fkce  ot 
the  pleadings,  for  the  alleged  connterdalms 
contain  no  allegations  showing  tbat  the 
causes  of  action  so  pleaded  grew  ont  of  tbe 
transaction  set  forth  in  the  complaint  or  that 
they  were  connected  with  the  sabject-mstter 
of  tb»  action.  A  similarity  of  dates  Is  the 
only  sn^estlon  (tf  such  conneetlon.  TUs  is 
not  snfflcient  snd  we  hold  that  tbe  alleged 
caosss  of  action  pleaded  In  flie  answer  do  not 
Gonstltiite  proper  connterclalms  to  this  actltm. 

Order  orcrraling  the  demurrer  is  reversed. 


KAATBRUD  r.  GII«BBRT80N  et  al. 

<Snprenie  Court  of  Minnesota.   Oct.  20,  1905.) 
JuDOUEHTS— Res  Judioau— Idsniitt  or  Is- 
sus. 

In  an  action  to  enforce  tbe  specific  per- 
formance of  an  oral  contract  to  convey  an  in- 
terest in  land,  held,  that  the  judgment  in  a 
former  acti<m  pleaded  in  the  answer  herein  ia 
not  a  bar  to  this  action,  and  tbat  the  facts 
found  by  the  trial  conrt  are  sostalned  by  the 
evidence. 
(Syllabas  by  the  GoorL) 

Appeal  from  District  Oonrt,  Norman 
County;  Andrew  Orlndeland,  Judge. 

Action  by  Ole  Johnson  Kaaternd  f^lnst 
O.  aUbertson  and  others.  From  a  judg- 
ment for  plaintiff,  defendant  Oilbertscm  ap- 
peals. Affirmed. 

A.  G.  Gray,  for  appellant  M.  A.  Bratt- 
laod  and  Ole  J.  Yaule,  for  respondent 

START,  C.  J.  ThlB  action  was  brought 
to  enforce  the  Bpeclfic  performance  of  an 
alleged  oral  contract  whereby  the  defendant 
O.  GUbertaon,  hereafter  referred  to  as  the 
defendant  agreed  to  convey  certain  land  in 
tbe  county  of  Norman  to  the  plaintiff.  Tti» 


cause  was  tried  by  the  court  without  a  Ju- 
ry, and  findings  of  fact  In  fSTor  of  the  plain- 
tiff made,  and  Judgment  ordered  In  bis  fa- 
vor for  'Uw  relief  demanded  in  tiie  com- 
plaint and  the  defendant  appealed. 

The  Important  question  here  to  be  de- 
termlned  Is  whether  this  action  is  barred 
by  a  Judgment  between  the  aame  parties 
In  a  former  action.  The  allegations  of  tbe 
complaint  In  this  action  are  to  tbe  cflect 
fbllowlng:  TlMt  in  June,  1S97,  tbe  defi- 
ant pnrcfaased  tbe  land  from  tibe  Northern 
Padflc  Railway  Company  under  an  exec- 
utory contract  for  a  deed  upon  the  pay- 
ment of  the  porchase  price  of  the  land ;  that 
be  entered  Into  an  oral  contract  with  tbe 
plaintiff  whereby  he  agreed  to  convey  his 
interest  In  the  land  to  the  plaintiff  upon  be- 
ing paid  such  sums  as  the  defendant  paid  to 
the  railway  company  therefor;  that  the 
plaintiff  by  the  contract  agreed  to  porcliase 
the  land  on  tbe  terms  stated,  enter  into 
possession  thereof,  and  cultivate  the  same; 
that  UDder  and  by  virtue  of  the  contract 
the  plaintiff  went  Into  possession  of  tbe 
land,  cultivated  it  and  made  valuable  im- 
provements thereon ;  and,  further,  that  be 
lias  performed  or  <^ered  to  perform  on  bis 
part  all  of  the  terms  of  the  contract  but 
the  defendant  has  refused  to  convey  to  the 
plaintiff  his  int^eet  In  the  land.  The  an- 
swer denied  the  allegations  of  the  complaint 
and  alleged  that  the  plaintiff  brought  a 
prior  action  against  the  defendant  upon  the 
same  facts  alleged  in  this  action,  and  set 
out  tiie  pleadings,  finding  of  fact,  and 
Judgment  in  that  action.  Tbe  complaint  In 
tbe  former  action  allied  In  effect  tbat  tbe 
plaintiff  himself  purchased  the  land  of  the 
railway  company  and  borrowed  the  money 
to  make  tfie  first  paymmt  therefor  from 
the  defendant  which  he  agreed  to  repay, 
with  interest  and  that  to  secure  the  pay- 
ment thereof  the  contract  of  the  railway 
company  for  a  conveyance  of  the  land  was 
by  the  agreement  of  tbe  parties  made  to 
the  defendant  to  be  held  by  him  to  secure 
the  payment  of  money  so  borrowed.  The 
relief  prayed  was  tbat  the  amount  due  to 
the  defendant  be  ascertained,  and  upon  its 
payment  into  court  for  the  defendant  he 
be  decreed  to  execute  an  assignment  of  the 
contract  of  the  railway  company  to  the 
plaintiff.  The  answer  to  the  complaint  in 
the  former  action  was  a  general  denial. 
A  trial  of  that  action  resulted  In  a  Judgment 
for  tbe  defendant  which  la  still  in  force. 
The  reply  In  this  action  denied  the  allega- 
tions of  the  answer  thereto,  except  tbnt 
It  admitted  that  there  was  a  former  action 
between  the  parties  and  that  the  pleadings 
and  Judgment  were  as  therein  stated.  The 
trial  court  in  this  action  found  that  the 
cause  of  action  set  forth  and  Involved  in 
tbe  former  action  between  the  parties  was 
Dot  the  same  cause  of  action  herein  alleged. 
The  practical  test  as  to  whether  a  former 
Judgment  is  a  bar  is  to  inquire  whethw  the 
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same  eTidenee  will  sustain  tlie  former  anA 
present  action.  West  v.  Hennessey.  68  Minn. 
133,  69  N.  W.  984;  Village  of  Wayzata  t. 
Ry.  Co.,  67  Minn.  885,  68  N.  W.  1073;  Ross- 
man  ▼.  Tllleny,  80  Minn.  160,  88  N.  W.  42, 
81  Am.  St  Rep.  247.  Applying  this  test, 
we  find  that  the  former  action  was  In  le* 
gal  effect  one  to  have  the  transaction  there- 
in alleged  declared  a  mortgage  and  to  re- 
deem, while  this  action  Is  one  for  the  spe- 
dflc  performance  of  an  oral  contract  to  con- 
vey an  Interest  In  the  land.  It  is  dear 
that  the  aame  evidence  would  not  sustain 
both  actions.  Therefore  the  trial  court 
rightly  held  that  the  Judgment  in  the  for- 
mer action  ta  not  a  bar  to  this  one. 

It  is  further  claimed  by  the  defendant 
that  he  was  holdli^  the  land  upon  a  trust 
for  the  plaintiff  which  was  forbidden  by 
Gen.  8t  1894,  |  4280,  which  proTldes  that, 
when  a  grant  of  an  interest  in  land  for  a 
raluable  consideration  is  made  to  one  per- 
son and  the  consideration  therefor  is  paid 
another,  no  tmst  results  in  faTor  of  the 
peniHi  making  the  paymm^  but  the  title 
rests  In  Hie  grantee.  The  case  of  Anderson 
T.  Anderwm.  ai  Minn.  820.  84  N.  W.  112.  is 
dtad  In  support  of  flw  pn^oeitlon.  The 
case  Is  not  In  point;  tor  In  that  case  the 
consideration  was  paid  by  one  person  and 
the  conr^uice  made  to  another,  and  It  was 
held  tiiere  was  no  resulting  trust  In  the 
case  at  bar  the  revorse  Is  true;  tar  the 
om^deratlon  was  paid  by  the  defoidant  and 
the  trazu£a  of  the  interest  In  ibe  land 
made  directly  to  him.  The  plaintiff  Is  not 
claiming  the  land  by  virtue  of  any  trust, 
resulting  or  otherwise,  but  by  an  fffiU  con- 
tract tor  the  purchase  of  the  defendant's 
interests;  the  contract  having  been  so  far 
pwformed  as  to  take  it  ont  of  "the  statute 
of  frauds.  The  claim  Is  without  merit 
The  findings  of  fact  by  the  trial  court  ate 
sustained  by  the  evld«wek 

Order  afflrmffl 


KOHOUT  T.  NEWMAN  et  at 
(8apr«me  Court  of  Minnesota.   Oct  20,  1905.) 
HaBTKB  and  SEBVANT — INJUBIES  TO  Sebvaitt 

— StvamtcE — QuEsnoR  fob  Jttbt. 

In  this,  a  personal  Injury  action,  it  Is  held 
that  the  evidence  was  someient  to  take  the  case 
to  the  jury  on  the  qoestioa  of  the  dtfendants' 

alleged  negligence. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Hascal  R.  Brill,  Judge. 

Action  by  Frank  Kohout  against  Lewis 
B.  Newman  and  another.  There  was  verdict 
for  defendants,  and  from  an  ot6»t  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.  Be- 
Toaed. 

O.  B.  Hohnan.  for  appellant  Morton  Bar* 
rows,  for  respondents. 


STABT.  C.  J.  Action  for  the  recovery  of 
damages  for  personal  injuries  sustained  by 
the  plaintiff,  which  were  caused,  as  he  ^iniiw, 
by  the  negligence  of  the  defmdants.  At  th« 
close  of  the  evidence  the  trial  court  directed 
a  verdict  for  the  def aidsnts,  and  the  plaintiff 
appealed  from  an  order  denying  his  motiw 
for  a  new  trlaL 

A  consideration  of  the  appeal  Is  slmpIUied 
by  the  fact  that  tiiere  Is  no  material  oen- 
flict  in  the  evidence  and  no  claim  that  the 
plaintiff  assumed  the  rUk  or  that  he  was 
guilty  of  negligence  contributing  to  Us  in* 
Jury.  The  record,  then,  presents  the  dean- 
cut  question  whether  the  evidence  was  snfll- 
dent  to  Justify  the  Jury  in  finding  that  the 
plalntitTs  Injuries  were  the  result  of  the  de- 
fendants' alleged  negligence.  The  evldeneew 
In  connection  with  the  admissions  In  the  an- 
swer, is  snffldrat  to  establish  these  erlden- 
tlary  facts:  On  November  19^  1904.  tbe  de> 
fendants.  as  contractors,  were  oigaged  in  ex* 
cavating  tot  the  fbundatlon  of  a  large  build- 
ing at  the  ocnner  ot  Second  and  Ja<^aon 
streets  In  the  dty  vt  St  PauL  The  work  to 
be  done  Included  the  excavation  of  a  bank  at 
blue  clay  some  20  feet  high,  which  was  so 
bard  It  could  not  be  loosened  by  pick  and 
shovel,  except  In  small  pieces  no  larg«  than 
a  man's  hand ;  for  It  iras  in  Its  natural  state 
as  firm  as  rock.  The  plaintiff  was  a  cunmon 
laborer,  and  employed  as  sudi  by  tiie  defted- 
ants.  During  the  forenoon  of  the  day  named 
he  was  engaged,  with  others,  on  the  bottom 
level  of  the  excavation,  and  at  the  foot  of  the 
bank,  In  loading  Into  wagons  pieces  of  tbe 
bank  which  the  men  on  top  of  It.  with  pi<±s 
and  shovels,  threw  down  to  the  bottom  level. 
At  such  noon  hom:,  and  In  the  absence  of  the 
plaintiff,  the  defendants  caused  a  portion  of 
tiie  bank  to  be  blasted  for  the  necessary  and 
proper  purpose  of  loosening  the  clay,  so  that 
It  could  be  removed.  The  result  of  the  blast 
was  to  shatter,  crack,  and  loosen  a  portion  of 
the  bank.  The  plaintiff  returned  and  re- 
sumed his  work  in  the  afternoon,  but  be  did 
not  know  that  the  bank  had  been  blasted,  or 
that  Its  condition  had  been  changed,  or  that 
it  was  then  shattered,  cra<fted,  and  looeened ; 
nor  was  he,  at  any  time  before  the  acddoit 
advised  of  the  change  made  by  the  defend- 
ante  In  the  natural  condition  of  the  bank.  At 
about  4:30  o'clock  In  the  afternoon  of  the 
same  day,  and  while  the  plaintiff,  with  others, 
was  at  work  at  the  foot  of  the  bank,  and 
other  omployes  of  the  defendants  were  st 
work  on  the  top  of  the  bank,  substantially  In 
the  same  manner  as  the  work  was  carried  oa 
during  the  forenoon,  a  considerable  portion  of 
the  bank,  which  had  been  eo  cradEed  and 
loosened  by  the  blasting,  fell  upon  the  plain- 
tiff, whereby  he  was  Rertously  Injured.  Sc»ii« 
of  the  pieces  of  tbe  bank  which  so  fdl  and  In- 
jured the  plaintiff  were  so  large  that  two 
men  could  not  lift  them  into  the  wagon. 

It  Is  quite  obvious  that  the  Jury  might  have 
fairly  inferred  from  these  evidentiary  facts 
the  ultimate  facts  that  the  acts  of  tUft  dstmir 


Digilized  by 


FOSTER 


GOBDON. 


766 


ante  In  MastSnv  tbe  bank  In  tbe  abomce  of 
tbe  plalnUft  rendered  tbe  place  where  be  was 
required  to  work  unsafe  and  matttlally  In- 
creaBcd  bis  peril,  tbat  it  was  tbeir  dnt^  to 
adTlse  him  of  the  change  In  the  natural  con- 
4Utlon  of  tbe  bank*  and  that  It  was  nciillgenoe 
on  their  part  not  to  do  so.  It  is  bnmaterial 
whether  or  not  they  Inspected  the  bank  after 
tbe  blast,  if  In  Uie  exsrdae  ot  wdlnary  care 
they  might  hsTe  learned  that  the  bank  had  by 
the  blast  been  made  an  unsafe  place  for  the 
plaintiff  to  work  without  being  warned  of  its 
changed  oondltlon.  The  fact,  however,  that  the 
«Tldence  wassafflclenttosastalnaflDdiDgtbat 
the  dtfendanta  wwe  negligent  In  the  premises 
would  not  require  tbe  submission  of  tbB  case 
to  the  Jury,  unless  there  was  also  ertdenoe 
wUdi  would  sustain  a  finding  that  the  de- 
fendants' n^ll^nce  was  the  proximate  cause 
of  plalntUTs  injury.  It  is  tlie  contention  of 
tbe  defendants,  and  such  was  the  view  of 
tbe  trial  court,  that  there  was  no  evidence  to 
■iHnr  that  the  bank  feU  because  of  tbe 
blasting.  It  Is  true  that  there  was  no  direct 
evidence  showing  Just  how  and  why  the  bank 
fell;  but  it  wsa  established  by  the  adnds- 
sions  In  the  snswor  and  the  evidence  that  a 
portion  of  tbe  hard  and  firm  bank,  which  had 
beoi  sbatferedt  cracked*  and  loosened  by  the 
blast,  fell  some  hours  afterwards  npon  tbe 
plaintiff  and  Injured  blm.  Whether  from  these 
facte  tbe  forttaer  ultimate  fact  tbat  the  bank 
fell  becauss  it  had  been  sbattered  and  loosen- 
ed by  tbB  blast  mli^t  be  fairly  Inferred  was  a 
qnestiuitor  tbe  Jury.  Hill  T.Wlnstcm,  78  Minn. 
80.  7SN.W.108a  Inthecasedtedltlssteted 
in  tlw<9ln]<mtbatUiepart(tf  tbe  bank  which 
fell  upon  tbe  plaintiff  'liad  been  loosoied  or 
dislodged  by  blasting  and  from  no  oth^  cause. " 
This  statement  does  not  distinguish  that  case 
from  tbe  one  here  under  consideration.  The 
«onrt  in  that  case  did  not  Intimate,  much  leu 
decide*  diat  it  waa  necessaiy,  in  ordw  to 
show  tbe  negligence  of  tbe  deCndant,  to 
negative  ereir  other  cause  tot  the  fall  of 
tbe  bank  except  tbe  tect  tiut  it  had  been 
loosened  by  blasting.  Any  such  ruling  would 
be  clearly  nnaound,  Cot  It  is  sufflcloit  If 
tbe  eTidaue  fnmisbes  a  reasonable  basis  toe 
satiffying  tbe  minds  of  tbe  Jury  that  the  act 
complained  of  was  the  prozlmato  and  oper- 
ative cause  of  tbe  plaintiff's  injury.  Orth 
Railway  Co.  47  Minn.  S8S*  ISO  N.  W.  868; 
Olson  T.  Railway  Go^  68  Minn.  159,  71  N.  W. 
6;  Stdndorff  t.  St  Paul  OasIUiit  Ga,  92 
Minn.  496,  100  N.  W.  221. 

It  Is  snggested  by  the  defendants'  counsel 
tbat  the  part  of  tbe  bank  which  bad  been 
looeoMd  tqr  the  blast  was  dislodged  t^scnne  one 
ae  more  of  tbe  men  working  on  tbe  tx^  or  dielf 
of  Uie  bank ;  but  tin  evidence  Indicates  tbat 
it  would  have  been  impossible  tor  them  to 
have  dme  so  if  tbe  bank  had  not  been  first 
cracked  and  loosened  by  the  blast  Again, 
tiie  enidaioe  does  not  Justi^  the  conclusion 
that  any  of  tlie  men  on  top  of  the  bank  were 
goUty  of  any  n^llgence  which  caused  the 
plalntUTs  injury;  for  there  Is  no  evidence 
that  tiuiy  were  not  doing  in  a  proper  way  Juit 


what  tbe  defendante  placed  them  there  to  do. 
Negligence  will  not  be  presnmed,  in  the  ab- 
sence of  any  evidence  tending  to  establish  it 
If,  however,  it  were  shown  that  the  negli- 
gence of  the  plaintiff's  fellow  servants  con- 
curred with  tbat  of  the  defendants,  It  would 
not  be  a  defense  to  this  action.  Franklin  v. 
Railway  Co.,  87  Minn.  400,  34  N.  W.  SOS,  6 
Am.  St  Rep.  866.  We  hold  tbat  the  evidence 
was  sufficient  to  require  the  submission  of  tbe 
case  to  tbe  Jury. 
Order  reversed,  and  new  trial  granted. 


FOSTER  V.  GORDON. 
(Bnprenw  Court  of  Minuflsota.  Nov,  8,  IOCS.) 

1.  Moncr  Paid— Whet  Aonoir  Maihtaih- 

ABU. 

An  action  upon  the  common  counts  for 
moneys  paid  la  properly  brought,  where  a  sister 
at  her  brother's  request  takes  an  assignment  of 
his  notes  and  mortgages  to  a  third  person,  de- 
livers the  canceled  notes  to  her  brother,  and  at 
his  request  satisfies  the  mortgage. 

[Bd.  Note. — For  cases  in  point  see  vol.  85^ 
Cent  Dig.  Money  Psid,  S  10.] 

2.  PUADina  —  AuKDicEiTT  —  DiBOBmoiT  or 

OOUBT. 

It  Is  within  the  discretion  of  the  trial  court 
to  allow  an  Informal  pleading  for  money  bad  and 
reoslTSd,  upon  this  state  of  fiuits,  to  be  smoided 
into  a  connt  tax  moneys  paid. 

8.  BXIOtJTOBS  —  POWBBS     PENDIHQ  APPBAI. 

rsou  Fbobatk  or  Wiu.. 
An  appeal  pending  from  an  order  of  the 
probata  court  admittfaig  a  will  to  probate  does 
not  affect  an  order  apirainting  an  executor,  un- 
less an  appeal  fa  also  taken  from  such  order. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  22, 
Cent  Dig.  Executors  and  Administrate,  | 
831.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Norman  Coun- 
ty; Andrew  Orlndeland,  Judge. 

Action  by  Edgar  A.  Foster,  execator  of 
Clara  A.  Fostra,  against  A.  H.  Gordon.  Ver- 
dict for  plaintiff.  From  an  order  denying  a 
motion  for  judgment  notwithstanding  the 
verdict  or  for  a  neW  trial,  defendant  a{^>eals. 
Affirmed. 

Ole  J.  Vanle,  Wm.  P.  Murphy,  and  M.  A. 
Brattland,  for  appellant  Samuel  W.  Pa<A- 
ard  and  A.  G.  Gray,  for  respondent 

JAGGABD,  J.  The  defendant  gave  notes, 
secured  by  a  mortgage,  to  Jenny,  Semple  & 
Oo.  Afterwards  on  October  8,  1896,  at  his 
request  his  sister  purchased  and  took  an  av- 
slgnment  of  the  notes  and  mortgage.  Tbe 
notes  were  canceled  and  delivered  by  tbe  sli^ 
tor  to  defendant  and  afterwards,  at  the.r»- 
quest  of  the  defendant  the  mortgage  was  sat- 
isfied. One  of  the  notes  fell  due  October  1, 
and  the  oth«  November  1,  1894^  The  sister 
died  March  24,  1001,  leaving  a  will  whereby 
she  gave  all  her  property  to  her  husband,  the 
platotlff.  This  will  was  admitted  to  pro- 
bate In  Michigan,  and  in  Norman  county, 
Minn.,  where  tbe  platotlff  was  appointed  ex- 
ecator. Fran  tbe  allowance  of  the  will  in 
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Normaii  eonnfy,  an  appeal  was  taken  by  tbe 
father  of  tbe  deceased,  accompanied  with  a 
stay  bond,  in  accordance  with  atatote.  Thla 
actlra  was  started  1^  the  plalutifl,  as  execu- 
tor, while  the  appeal  front  the  allowance  of 
the  will  was  poidlnf.  At  the  close  of  the 
teBtimoDy  the  defendant  made  a  motftm  to 
direct  a  verdict  for  the  defendant,  which  mo- 
tion was  denied.  Thereupon  the  plaintiff 
moved  that  the  court  direct  a  verdict  In  hlB 
favor,  which  motion  was  granted.  The  de- 
fendant appeals  from  an  order  denying  bis 
alternative  motion  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial. 

The  first  point  raised  by  the  assignments 
of  error  Is  upon  the  pleading.  The  original 
complaint  contained  an  Informal  allegation 
of  money  had  and  received  from  the  deceased 
Bister  by  the  plaintiff,  In  the  amount  of  the 
two  notes  aforesaid,  on  the  8th  day  of  Octo- 
ber, 1896.  The  answer.  In  a^dditlon  to  cer- 
tain counterclaims,  set  up  the  pendency  of  an 
appeal  from  an  order  of  the  probate  court  al- 
lowing the  will  aa  the  last  testament  of  the 
deceased.  At  the  eoA  of  the  trial  the  court 
allowed  an  amendment  of  the  complaint,  so 
as  to  set  forth  a  conventional  count  for  mon- 
eys  paid  by  the  deceased  sister  for  tbe  bene- 
fit and  at  the  request  of  the  defendant  in 
the  sum  of  the  aforesaid  notes.  The  real 
purport  of  the  contention  of  the  defendant 
was  that  the  plaintiff's  cause  of  action  was 
upon  the  notes  and  mortgage,  which  had  been 
assigned  to  his  sister.  Inasmuch  as  tbe 
notes  were  barred  by  the  statute  of  limita- 
tions, there  could  have  be^  no  recovery 
thereon  If  the  suit  had  been  brought  upon 
them.  We  are  of  opinion  that  the  final  form 
of  action  was  correct  in  Itself,  and  was  the 
proper  one  to  be  brought  upon  thla  state  of 
facta.  That  the  allowance  of  tbe  amend- 
ment was  entirely  within  the  discretion  of 
tbe  trial  court,  and  that  the  pleading  In  this 
form  of  the  common  counts  consists  with 
current  and  approved  practice,  Is  obvious. 

Tbe  only  other  assignment  of  error  of  mo- 
ment In  the  ease  was  based  upon  the  want  of 
capacity  In  the  plaintiff  to  sue,  because  at 
the  time  the  acticm  was  commenced  an  appeal 
from  the  order  allowing  the  will  to  probate 
had  been  perfected  and  was  then  pending. 
Defendant  insists  that  "an  executor  Is  tbe 
creation  of  the  testator,  that  the  appeal  sus- 
pended or  annulled  tbe  order  appealed  from, 
and  that  the  executor  was  therefore  In  the 
same  position  aa  though  the  order  appoint- 
ing him  had  never  been  made."  The  lan- 
guage of  the  statutes  does  not  sustain  this 
view.  By  section  4665,  Qen.  St  1894,  an  ap- 
peal may  be  taken  to  the  district  court  from 
an  order  admitting  a  will  to  probate,  and  al- 
so from  an  order  appointing  an  executor. 
By  section  4668  the  appellant  Is  required  to 
specify  In  his  notice  the  "judgment,  order  or 
decree"  appealed  from.  By  section  4670  It 
is  provided  that  such  appeal  shall  suspend 
the  operation  of  the  "ord»,  Judgment  or  de- 
cree appealed  from,"  and  stay  the  proceedings 


until  sneb  appeal  Is  determined,  et&  A  fialr 
constroctlon  of  these  sections  resolts  tn  the 
rule  that  an  appeal  pending  from  an  ord&' 
of  the  probate  court  admitting  a  will  to  pro- 
bate does  not  affect  an  order  appolntliv  an 
ezecatw,  onless  an  appeal  Is  also  tak^  trotn 
sndi  order.  Klng^  Administrator  t.  Rose, 
100  Ky.  898,  S8  a  W.  844.  The  reasonable- 
ness of  this  rale— Indeed,  its  necessity— is 
apparent  The  estate  most  have  some  le- 
gal representative  to  care  for  its  Interests 
pending  the  appeal.  The  executor  already 
appointed  by  the  court,  by  an  order  frwn 
which,  on  this  state  of  facte,  no  appeal  hu 
heea  taken,  is  naturally  the  person  to  oon- 
serve  them.  If  the  parties  conconed  desire 
to  object  to  him,  they  have  the  statotory  rem- 
edy by  application  to  the  probate  court  fw 
the  appointment  of  a  specif  admlnlatrator 
pending  the  hearing  of  their  appeal,  or  other 
form  of  objection.   Gen.  St  IBM,  |  4483. 

We  have  considered  the  various  oOier  er- 
rors assigned,  and  find  mme  of  them  of  sof- 
flcient  morlt  to  call  for  special  mention,  or  to 
Justify  a  reversal  of  the  order  of  the  trial 
court 

The  order  appealed  tram  Is  alSrmed. 


DAVIS  V.  JOHNSON  et  aL 
(Supreme  Ckiurt  of  Minnesota.  Nov.  8,  1905.) 

1.  Puuu>iHa— Bill  or  PiJtixcDLAaa— Acrioit 
roB  Leqax.  Sbbvioes. 

A  bill  of  particnlara  Is  demandable  In  aa 
action  to  recover  for  l^al  profesaional  »erric« : 
but  tiie  same  degree  of  detail  in  the  preparatiot 
of  the  statement  is  not  t^equired  as  in  an  action 
to  recover  for  merchandise  mM  and  delivered. 

[Ed.  Note. — For  cases  in  point,  see  voL  5, 
Cent  Dig.  Attorney  and  Caioit,  S  867;  vol.  89, 
Oent  pig.  Pleading,  I  802.] 

2.  TaiAL— Rulings  ow  Bvide!tc«. 

Certain  rulings  of  the  trial  court  in  the 
Introduction  of  evidence  considered,  and  Md 
proper. 

8.  SaHS— EXOLUBION  OF  EVIDENCX. 

Where,  in  response  to  a  demand  for  a  bin 
of  particulars,  tbe  plaintiff  serves  an  insaffident 
bill,  tbe  defendant  should  apply  to  the  ooort  for 
an  order  requiring  the  plaintiff  to  serve  a  more 
complete  and  particular  statemait  and  antU 
this  is  done  evidence  cannot  be  excluded  under 
the  complaint  as  though  no  bill  whatever  had 
been  served. 

[Ed.  Note. — For  cases  in  point,  see  toL  88. 
Cent  Dig.  Pleading,  i  1421.] 

(Syllabns  1^  the  Court) 

AK>eai  from  District  Conrt,  Lyon  Gonnty; 
B.  F.  Webber,  Judge. 

Action  by  Thomas  B.  Davis  against  Thcun- 
as  Xohnson  and  others.  Verdict  for  plaintiff. 
From  an  order  granting  a  new  trial,  plaintiff 
appeals.  Beversed. 

V.  B.  Seward  and  John  I.  Davis,  for  ap- 
pellant. I^tterson  &  Woodard  and  AC  £. 
Mathews,  for  respondoits. 

ELLIOTT,  J,  Action  to  recover  the  vaiae 
of  services  rendered  as  an  attorney  at  law. 
A  verdict  returned  for  the  plaintiff  was  set 
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ulde  by  the  coort,  and  a  new  trial  granted, 
an  the  ground  that  the  court  had  erroneooslr 
wemilea  the  defendantfi  objection  to  the 
introduction  of  an7  evidence  tending  to  prove 
the  acconnt  alleged  In  the  complaint  B^m 
this  ordw  the  plaintiff  appealed. 

1.  ThlB  court  has  intimated  that  sectlca 
6246,  Oen.  St  189^  xelatea  only  to  vrbat  are 
commonly  known  a«  merchandlBe  acconnta 
(Jonea  v.  M.  W.  Tmst  Oo..  67  Ulnn.  410.  68 
N.  W.  1108) ;  bnt  the  goieral  tuidencjr  eeenui 
to  be  to  extend  Ita  application  to  actltau  to  r^ 
cover  for  professional  servlcea,  such  as  tboae 
rmdered  by  attorn^  and  physicians.  Lomk 
dale  V.  Oltman,  60  Minn.  02,  62  N.  W.  131; 
Thompson  v.  Knld»rbo<^er  Ice  Co.  (Com.  PI.) 
2  N.  Y.  Snpp.  18;  HcLanghlln  r.  Kelly  (Snp.) 
6  N.  T.  Bnpp.  674;  Dempsey  t.  Bergen  Co.  Tr. 
Co.  (Bop.)  77  N.  T.  Snpp.  466;  Plununer  t. 
Well  (Wash.)  46  Fac.  648.  ^ere  appears  to 
be  no  very  substantial  reason  why  on  attor- 
ney sbonld  not  fmnlah  a  bill  ot  parUenlars 
when  .he  seeks  to  recover*  for  professional 
servlceB  which  octend  over  a  period  at  time, 
and  are  of  a  ^aracter  which  admit  of  b^ng 
stated  In  an  Itemised  and  detailed  fwm.  Bat 
services  of  this  character  do  not  always,  or 
even  generally,  admit  of  being  Itemized  like 
an  account  for  groceries  or  lumber.  The  ob- 
ject of  a  bill  ^  particulars  In  such  a  case  Is  ac- 
complished whim  It  gives  to  the  defendant  the 
information  whldh  will  enable  him  to  pr^re 
hla  defense.  In  an  action  of  this  character 
"a  bin  of  partlcnlan  descrlUng  the  nature 
and  character  of  the  services  and  die  result 
at  whldi  dey  arrived  and  tiie  afl^regate 
value  (MF  the  bill  Is  snfflclent  Under  this 
head  can  be  classed  the  services  of  attorneys, 
physicians,  and  the  like."  Bncy.  Fl.  ft  Pr. 
vol.  8,  p.  64(L  In  this  case  a  bill  of  particulars 
was  demanded  by  Ibe  defendant,  and  tbe 
plaintiff,  reo^nlslng  the  obliffitlon  to  comply 
with  the  demand,  served  the  following  state- 
ment: "June,  1008.  0.  S.  Pierce  ft  Thoa. 
Johnson,  Dr.  1200.001  Counsel  and  l^al  serv- 
ice In  transfer  of  I>11klns  Stine  and  In  obtain- 
ing commission  of  11.000.00."  Under  the 
drcnmstances  of  this  case  we  think  the  de- 
fendant complied  with  the  leqidrement  of 
the  statute.  The  statement  as  rendered  in- 
formed the  dtfendant  fully  of  the  dioractn 
of  the  services,  the  manner  In  which  they 
were  rendwed,  the  transaction  out  of  which 
the  services  arose,  and  the  af^regate  value  of 
the  whole.  The  defendant  was  thus  clearly 
informed  at  the  services  fbr  which  the  plain- 
tiff was  seeking  to  recover.  The  complaint 
allied  that  the  services  were  rendered  dur- 
ing the  months  of  June,  July,  August  Sep- 
tember,, and  October;  bnt  the  statement  as 
served  limited  the  d«nand  to  services  ren- 
dered In  the  month  of  June.  In  view  of  the 
nature  of  legal  professional  services  and  the 
well-known  and  generally  recognised  diffi- 
culties In  the  way  of  preparing  a  statement 
so  as  to  fuUy  and  fairly  describe  the  services 
In  detail,  we  think  this  statement  should  have 
been  construed  with  more  liberality,  and  not 


tested  by  that  degree  of  strictness  WiJicn 
would  have  been  necessary  in  a  statement  of 
men^audise  sold  and  delivered.  Thompson 
V.  Knickerbocker  Ice  Co.,  2  N.  T.  Supp.  18. 

2.  The  order  of  the  trial  court  granting  a 
hew  trial  proceeds  upon  tbe  theory  that  no 
bill  of  partlcnlan  bad  been  swed  in  re- 
qmnae  to  the  defmdant^s  demand.  But  the 
record  shows  that  one  was  served,  which, 
whUe  possibly  Insufficient  bed  the  action 
been  to  recover  for  merchandise,  was  suffl- 
dent  under  the  drcumstancea  disclosed  In 
this  case.  It  is  stated  in  the  r^poudent'a 
brief  that  a  demand  iras  made  for  a  more 
spedflc  bill  of  partleulan,  but  the  record  falls 
to  show  this  fact  Accepting  the  statement 
however,  as  true,  the  plaintiff  was  neverthe- 
less not  in  default  for  failing  to  serve  a  bill 
of  partlculara.  He  had  at  the  most  simply 
served  an  InsnffltAeot  bill.  T|ie  atatuto  re- 
anlres  tiiat  the  plaintiff,  upon  demand  mut 
furnish  to  the  defendant  a  bill  of  partlculaxa 
"or  be  precluded  from  giving  evidence  there- 
of." When,  In  response  to  a  proper  demand, 
an  insufficient  Mil  is  swved.  "the  court  or  a 
judge  thereof,  may  wder  a  further  or  more 
particular  tOU"  In  Lonsdale  v.  Oltman,  60 
Hina  62,  62  N.  W.  181,  it  is  said  that  "the 
last  sentence  refen  only  to  a  case  when  a 
copy  of  the  account  Iws  been  served,  bnt  Is 
not  deemed  sufficiently  definite  or  particular." 
If  the  defendant  waa  not  sattefled  with  tin 
statement  rendered,  he  ahould  have  demand- 
ed a  mm  partlcuhur  bill  (Minneapolis  En- 
velope Co.  V.  Vanstrom,  SI  Minn.  612,  68 
N.  W.  788),  and.  If  It  was  not  then  furnished, 
apply  to  the  court  or  a  judge  thereof,  for  an 
order  requiring  a  further  or  more  particular 
bill.  Until  this  was  done,  he  was  not  In  a 
portion  to  demand  that  evidence  be  excluded 
because  of  the  failure  to  comply  with  his 
demand  for  a  more  particular  bllL  A  party 
cannot  ^ore  an  insufficient  bill  of  particu- 
lars, or  t2ie  failure  to  fumlah.  a  saflsfacttnry 
one  on  d«nand,  and  at  the  trial  have  evidence 
etduded  as  though  no  bill  had  been  served. 
The  court  therefore,  properly  ovomled  the 
defendant's  motion,  as  be  was  not  In  a  posi- 
tion to  avail  himself,  of  the  plalntlfTs  failure, 
even  had  the  bill  of  partlcnlan  been  Inade- 
quate. 

8.  The  complaint  also  alleged  an  express 
inromise  to  pay  the  sum  of  $200  for  service* 
Id  connection  with  this  particular  transac- 
tion. It  is  evident  that  the  plaintiff  expect- 
ed to  rely  upon  this  express  contract  After 
the  case  was  opened  the  plaintiff  called  the 
answering  defendant  Plerc^  for  cross-exam- 
ination under  the  statute.  The  defendant's 
counsel  Immediately  said :  "At  this  time  the 
defendant  objecte  to  the  introduction  of  any 
evidence  of  the  account  set  forth  to  the  plato- 
tlfTs  complatot  on  the  ground  that  no  bill 
of  partleulan  as  required  by  law  has  been 
furnished  as  demanded  by  defendant  Pierce." 
This  objection  was  not  to  the  Introduction  of 
any  evidence  under  the  complaint  but  to 
"any  evidence  of  the  account  set  forth  ia 
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tbe  complaint'*  PlalntUTa  coniiMl  rq^lM: 
"It  la  oar  Intention  to  ralr  onlj  iqion  the 
ezpreaa  agreement  to  pay  the  anm  of  $200, 
and  noOilng  ^se."  Tbe  objection  waa  tbwe- 
npon  OTornled;  the  court  aajrlng,  bowertf : 
"But  I  ahall  limit  7011  to  prorinf  tbe  agree- 
ment to  pay  tbe  entire  demand."  Tbe  rul- 
ing waa  evidently  aatlafactory  to  both  sides. 
It  waa  nominally  In  faror  of  tb»  plalntlfl; 
bnt  It  permitted  blm  to  Introdnce  ertdence 
wldcb  he  evidently  bad  no  desire  to  otter,  and 
limited  blm  to  proving  what  be  eipresaed  a 
deaire  to  prove.  It  alao  aeoned  to  aatlaCy 
the  d^ndant^  coanael,  who  aoon  after  atat- 
ed  hla  undenUnding  as  followa :  "I  nnder- 
atand  the  mllng  of  the  conrt  la  that  the  idaln- 
tUF  will  not  be  pomltted  to  go  into  tbe 
items.*'  And  the  conrt  replied :  '^e^  that 
la  what  I  have  already  held.**  The  effect 
of  the  llmitattoi  was  thna  to  a:clnde  all  evi- 
dence tending  to  prove  the  itana  of  tbe  ac- 
count and  anataln,  Instead  of  overrule,  the 
defaufanfa  objection.  TIm  trial  then  pro- 
ceeded upon  the  theory  that  tbe  plabitlff  bad 
alleged  and  was  aeeklng  to  prove  that  be  had 
rendmd  certain  aorlcea  tor  the  defeodanta, 
and  Uiat  the  dtfmdants  had  expressly  prom- 
ised to  pay  $200  therefor.  The  detmdanf  s 
counsel  evidently  accepted  thla  theory  aa 
correct,  and  requeated  the  conrt  to  charge 
tbe  Jury  that  **tba  plaintiff  la  aulng  the  de- 
tendanta  Pierce  and  Johnson  nnder  an  express 
agreement  for  services  rendered  Ur.  Davis 
to  Fierce  and  Johnson."  The  court  so  charged 
the  jury»  and  pkuperly  directed  them  that  the 
plalntlg  miiat  recover  $200  or  nothing.  No 
bill  €t  parttcalars  could  be  demanded  In  an 
utlon  at  ttda  nature.  Stlllwdl  r.  Heman- 
dea,  7  Daly  (N.  T.)  4SS. 

The  itona  of  an  account  wm  fbua  not  in 
dlqrate.  No  one  denied  that  Davla  had  per- 
formed I^ral  aarvlceo  at  the  Inatancea  of  tbe 
defendant  Plercew  Tbe  controvmcr  was  as 
to  whether  Pierce  had  agreed  to  iMiy  the  ape- 
dflc  anm  of  $200  therefor,  or  whethw  Davis 
bad  agreed  to  perform  the  services  gratui- 
tously In  reaction  of  the  fact  that  Pierce 
had  been  Instrumental  In  bringing  cartaln 
other  clienta  to  Davia*  olBce.  Tbe  question 
actually  litigated  waa  the  alleged  pnmilae  to 
pay  the  9200,  and  on  Out  laane  tbe  Juiy 
found  for  the  plaintiff.  The  court  granted 


a  new  trial  becauae  It  had  not  exdnded  die 
evidence  of  tbe  account  As  we  have  seen, 
the  record  shows  that  this  evidence  waa  ex* 
eluded  by  the  actual  ruling;  and  all  parties 
acquieaced  therein  and  barmonionaly  pro- 
ceeded to  try  tbe  lasoe  of  an  e^reaa  contract 
Upon  the  whole  record  It  la  veiy  certain  that 
the  defendant  consented  to  try  this  Issue, 
and  he  la  not  In  a  poaitlon  to  object  that  an 
instruction  which  be  requested  embodied  an 
etroneooa  theory  or  contained  bad  law.  Oum- 
mlngs  V.  Bears,  80  Minn.  80a  m  N.  W.  44a 
Accwdlng  to  the  tbeory  upon  which  the 
action  was  tried  the  result  was  correct,  if 
tbe  Jury  believed  the  plaintlff'a  testimony. 
Davla  T.  Jacoby,  64  Ulnn.  144,  55  N.  W.  908; 
Engler  v.  Schneider,  66  Minn.  S88,  6D  N.  W. 
189. 

The  <vder  of  the  trial  court  grantb^  a  new 
trial  la  therefore  reversedt  and  the  verdict 
reinstated  in  full  force  and  effect 


STATE  V.  CEAWFORD. 
(Supreme  Court  of  BiUnneaota.  Aug.  SO,  1905.) 

Appeal  from  District  Court  Sherbnme 
County;  A.  B.  Olddlngs,  Judge. 

C  D.  Crawford  was  convicted  of  crime, 
and  appeals.  Motion  to  stay  execution  of 
Judgment  until  appeal  can  be  presented. 
Granted. 

B.  8.  Caxy  and  Ghas.  8.  Wheaton,  for 
appellant  B.  T.  Young,  Atty.  Gen.,  and 
r.  T.  White,  Oow  Atty.,  and  Ghaa.  8.  JeUcy, 
Special  Gonnael.  for  Um  Stata 

START,  Ow  J.  A  motion  on  behalf  of  tbe 
appellant  to  stay  the  executloa  of  Uie  Judg- 
ment herein  until  hla  appeal  can  be  present- 
ed to,  beard,  and  determined  by  the  Supreme 
Court  having  been  duly  made,  heard,  and 
oonsUtored,  It  la  ordned  that  the  motion  be 
granted,  and  that  Ibe  esecutlon  of  tbe  Judg- 
ment in  this  caae  be,  and  It  la  hereby, 
stayed  until  the  appMl  from  the  Judgment 
can  be  and  is  heard  and  determined,  or  tbe 
court  otberwlae  directs.  Ordered,  fnrtlier, 
that  a  ovtifled  copy  of  thla  wder  be  de- 
livered to  tbe  sheriff  of  tbe  county  of  Sher- 
burne, to  whom  a  warrant  for  the  executton 
of  the  Judgment  has  been  delivered. 


Digitized  by 


BODBWIO  T.  CITY 


OP  PORT  HUKON. 


769 


BODEWIG  V.  CITY  OF  PORT  HURON. 
(Supreme  Court  of  Michigan.  Oct  SI,  1905.) 

J.  MUNICIPAI.  COBPOBA.TIORB  —  I^ABILimS— 
TJbb  or  Pbemtses. 
A  citj  which  by  Hi  charter  !■  reoaired  to 
provide  a  peathonse  or  hospital,  and  which 
make*  tise  of  a  private  dwelling  for  a  hospital, 
mast  pay  the  owner  of  such  dwelling  a  reason- 
able sura  for  the  ase  thereof,  although  the  city 
obtained  ponenion  by  a  trick  or  treq;»asa  00m- 
mitted  by  its  officer  or  agent. 
2.  Sake— LiABiLiTT  res  Tobts— Aois  of  Or- 

FICSBS. 

A  city  la  not  liable  for  damages  resulting 
from  the  act  of  its  health  officer  in  tortiously 
entering  Into  and  wrongfully  using  a  private 
faoose  as  a  Desthouse,  where  it  neither  Erected 
nor  authorized  the  trespass,  nor  ratified  the 
health  officer's  act,  although  It  had  the  benefit 
thereof. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  86, 
Cent  DhL  Mnnicipal  Coiporatloiu,  U  1575. 

Error  to  Clrcnlt  Goart»  8t  Clair  Oountr; 
Hsrvey  l^ppan,  Judge. 

Action  by  Jobu  Bodewlg  against  the  c!t7 
of  Port  Huron.  There  was  a  judgmoit  for 
plaintiff,  and  defiant  brings  error.  Re- 
Tersed. 

Flaintitr  owned  six  honsea  on  the  south 
side  of  Bancroft  street,  In  the  city  of  Port 
Huron,  which  he  leased  for  dwelling  houses. 
In  January,  1902,  Dr.  H.  R.  Mills,  who  was 
at  that  time  health  officer  of  the  city,  called 
upon  plaintiff,  asklDg  If  he  bad  an  empty 
house.  Plaintiff  replied  that  he  had  one  on 
Bancroft  street,  gave  Mills  upon  his  request 
a  key  to  the  house,  and  offered  to  go  with 
Mills  to  look  at  the  bouse.  Mills  said  he 
would  not  go  until  morning,  and  asked  for 
what  sum  the  house  rented.  Plaintiff  re- 
plied that  the  rental  charge  depended  upon 
the  family.  He  was  told  there  would  not  be 
much  of  a  family,  and  said  that  for  the  win- 
ter months  the  house  could  be  had  for  |6  a 
month.  Mills  stated  that  he  would  be  around 
In  the  morning  and  go  with  plaintiff  to  look 
at  the  house,  and  he  went  away  with  the 
key.  KItlls  did  not  return  In  the  morning, 
and  plaintiff,  going  to  the  bouse,  found  It  oc- 
cupied end  placarded.  Meeting  Mills,  he 
said:  "  *Mr.  Mills,  you  done  an  awful  Job  on 
me.'  'Well,'  he  says,  'well,  we  couldn't  help 
ourselveB,*  and  he  didn't  do  it  alone."  A  few 
days  later  a  red  sign,  with  the  word  "small- 
pox," appeared  on  the  house.  It  was  used  as  a 
detratlon  fafu^pltal  and  pesthouse, .  and  was 
placarded  until  late  In  the  summer  of  1002. 
In  May,  WOS,  the  house  was,  under  direction 
of  the  then  health  officer  of  the  city,  fuml- 
{liited.  and  was  by  him  rented  for  six  dol- 
lars a  month ;  the  rent  for  two  months  being 
paid  to  him  and  by  him  to  the  city  treasurer. 
In  August,  1902,  plaintiff  presented  to  the 
common  coimcll  of  tbe  a  claim,  verified, 
vetting  up  tbe  taking  possession  of  tbe  boose 
by  tiie  bealtb  officer,  the  nse  to  which  tbe 
boose  bad  been  and  was  being  put.  alleging 
damage,  not  only  to  tbe  particular  house  and 
its  rental  valne,  but  also  to  tbe  houses  adjoin- 
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lug.  Tbe  claim  was  referred  to  tbe  com- 
mittee on  ways  and  means.  In  February, 
IQOS,  plaintiff  sent  to  the  cound)  a  further 
commnnlcatlon,  In  which  was  recited  the  fil- 
ing of  the  claim,  its  reference  to  a  committee, 
and  no  subsequent  action,  asking  for  action 
and  hearing  before  the  committee.  It  was 
consented  on  the  part  of  the  city,  at  the  trial, 
that  the  claim  might  be  treated  as  havlsg 
been  disallowed  by  the  council. 

In  Jung  or  July,  1903,  plaintiff  began  suit 
against  the  city  of  Port  Huron.  The  declara- 
tion names  the  action  as  "trespass  on  the 
case,"  and,  after  averring  ownership  of  the 
property  In  question  and  of  the  adjoining 
property,  charges  In  the  first  count  that  the 
defendant  "with  force  and  arms  and  without 
leave,  license,  or  permission"  from  plaintiff, 
"took  possession  of  one  of  tbe  said  houses," 
describing  It,  and  changed  and  converted  it 
Into  and  used  it  for  a  pesthouse.  placarded 
It  to  show  its  use,  "then  and  thereby  and  by 
means  thereof  causing  great  and  continuing 
damages  and  annoyance  and  great  loss  to  the 
said  plaintiff,  both  as  to  the  house  and  premi- 
ses so  taken  possession  of  by  the  said  defend- 
ant, and  the  houses  and  premises  of  the  said 
plaintiff  in  close  proximity  thereto,  to  the 
plaintiffs  damage."  The  second  count  of  the 
declaration  reads  as  follows :  "And  for  that, 
whereas,  heretofore,  to  wit,  on  the  22d  day 
of  January,  A.  D.  1908,  said  plaintiff  was  the 
owner  of  and  in  possession  of  a  certain  house 
and  premises,  located  and  being  tbe  second 
house  west  of  Thirteenth  street  and  being  on 
Bancroft  street,  In  the  dty  of  Port  Huron, 
which  said  bouse  and  premises  was  of  great 
value,  to  wit.  of  the  value  of  |1,200.00,  and 
while  he,  the  said  plaintiff,  was  so  In  posses- 
sion of  said  premises  tbe  said  defendant,  by 
Its  officers,  sgents,  servants,  and  employes, 
with  force  and  arms  and  without  leave,  li- 
cense or  permission,  on,  to  wit  the  day  afore- 
said, took  possession  of  the  said  house  and 
premises  and  converted  the  same  into  a  pest- 
house, and  forcibly  ejected  plaintiff  there- 
from, and  since  said  time  and  from  thence 
hitherto  has  continued  to  bold  and  occupy 
said  premises,  contrary  to  the  rights  of  said 
plaintiff,  and  did  for  a  long  space  of  time,  to 
wit,  for  upwards  of  one  year,  continue  to  use 
and  occupy  said  house  and  premises  as  a 
house  used  for  persons  afflicted  with  con- 
tagions diseases,  to  wit  with  the  conta^ons 
disease  commonly  called  'smallpox,'  and  has 
refused  and  n^lected  and  still  reftues  and 
neglects  to  pay  the  said  plaintiff  anything  for 
the  use  and  occupstlon  of  said  premises,  al- 
though often  requested  so  to  do,  to  the  plaln- 
tUTs  damage  of  |2,000.00."  There  are  other 
averments  of  loss  of  rents  and  profits.  The 
plea  does  not  appear  In  the  printed  record, 
and  upon  the  trial  no  testimony  was  Intro- 
duced on  tbe  part  of  the  defendant 

When  the  case  for  the  plaintiff  was  rested, 
counsel  for  defradant  moved  that  a  verdict 
for  defraidant  be  directed  for  tbe  reason  that 
"this  is  an  action  of  trespass  on  the  case, 

Digitized  by  GooQle 


770 


IM  NORTBWBSTSIBN  BBPOBTBB. 


according  to  the  declaration,  and  the  case  as 
att^pted  to  be  made  out  Is  an  action  of 
treepasB ;  also  for  the  reason  that  the  tres- 
pass, If  It  should  be  treated  as  an  action  of 
trespass,  the  trespass  as  proven  occurred 
subsequent  to  the  trespass  as  alleged  In  the 
declaration,  which  I  understand  Is  fatal; 
and  for  the  farther  reason  that  this  Is  an 
action  of  tort,  and,  being  such,  the  dty  Is  not 
liable  for  tbe  wrongful  acts  of  Its  health 
officer,  If  tixae  were  any  wrongful  acts.  My 
proposition  Is  this :  That,  while  the  city  Is 
resjKmslble  in  many  Instances  for  the  acts  of 
Its  agents  In  a  cItU  action,  and  while  the  city 
in  a  cMl  actim  might  be  liable  f<H-  the  rent 
of  this  places  because  the  health  officer  rented 
It  or  used  1^  in  an  action  of  assumpsit  or  a 
proper  action,  tbe  city  might  be  held  liable; 
bat  that  la  not  the  cose  we  bare  here.  We 
bare  bwe  the  case  of  a  man  who  happens  to 
be  holding  the  office  of  health  officer  of  tbe 
city,  and  who  is  performing  a  duty,  not  a 
duty  of  the  dty,  not  a  duty  ttut  la  doing  any 
good  to  the  cily  as  a  dly,  bat  a  duty  that  is 
imposed  upon  him  by  the  state  law  for  the 
benefit  of  the  health  of  all  the  citizens ;  and 
my  propoAUaa  ia  that  in  that  case  that  the 
city  ia  not  liable  for  bis  twtloua  act,  that  the 
dty  ia  not  liable  toe  the  fact  that  he  may 
have  done  some  wrong,  that  wbo'e  a  dty  Is 
obligated  by  tbe  state  law  to  do  certain  acts, 
not  for  Itself,  but  tor  tbe  state,  that  It  may 
have  certain  dvll  llabllitiee  In  assumpsit,  but 
that  It  Is  not  liable  for  a  tort  That  is  the 
basis  of  my  motion."  This  motion  was  over- 
ruled. 

The  court  also  declined  to  give  defendant's 
foorth,  Utth,  and  alxth  reqtesta  to  duiim 
wUdi  w»e:  "(4)  Ton  are  instructed  to 
direct  a  verdict  for  the  defendant,  for  the 
reason  that  it  la  not  shown  that  the  city 
of  Port  Hanm  anthorlied  any  of  the  tres- 
paasea  alleged  to  have  been  conmiitted  or 
proved.  (5)  I  inatruct  yon  tbat  the  de- 
fendant cannot  be  held  liable  for  the  acts 
ctnnplahBed  ot  and  it  is  not  responsible  for 
the  torta  of  Its  health  officer  m  health 
board,  and  cannot  be  held  liable  for  the 
t<wts  of  each  offioon,  (6)  I  Inatruct  yon 
Uiat;  If  tlie  trespass  complained  of  was  com- 
mitted, BtUl  there  ia  nothing  in  the  proof 
which  would  warrant  tbe  Jury  in  finding 
that  defendant  could  have  authorized  tbe 
same,  m  could  have  done  any  act  which 
would  make  the  dty  liable  on  account  of 
the  sama" 

Afta  carefully  excluding  from  the  con- 
sideration of  the  jury  all  elements  of  and 
daim  to  damages,  except  tbe  pr(H>er  rental 
to  be  allowed,  the  court  said  to  the  Jury: 
"Fw  these  reasons  there  remains  but  one 
Question  tor  your  determination ;  that  la, 
what  la  a  fair  and  Just  compensation  to  Mr. 
Bodewlg  for  the  occupation  and  use  of  the 
single  bouse  at  Thirteenth  street  by  the 
dty  of  Port  Huron  aa  a  pestbouse  from  Janu- 
ary 27,  1002,  until  June  2G,  1903,  practical- 
ly A  period  of  one  year  and  five  montba. 


There  has  been  some  testimony  offered  In 
the  case  of  a  family  occqpylng  tbe  boose 
next  door  becoming  afflicted  with  smallpox, 
and  I  allowed  some  testlmouy  to  be  Introdu- 
ced In  the  case  showing  that  the  children 
from .  the  house  had  gone  Into  tbe  middle 
honse.  I  Instruct  yon  that  this  testimony 
has  been  stricken  from  the  record,  and  that 
you  are  not  to  consider  It,  and  that  yon 
have  no  right  to  condude  that  the  persons 
having  smallpox  In  this  house  caught  It  on 
account  of  being  the  next  house  to  tbe  one 
taken  by  Dr.  Mills.  You  wlU  recall  tbe 
testimony  of  Dr.  Cote  to  tbe  effect  that 
those  persons  caught  smallpox  from  an 
entirely  different  source  and  from  a  dif- 
ferent locality,  and  that  testimony  Is  not 
contradicted.  You  will  also  consider  that 
the  burden  of  proof  is  upon  the  plaintiff, 
and  he  must,  by  a  fair  pr^nderance  of 
the  evidence,  establish  the  fact  and  convince 
you  that  he  has  been  damaged,  and  the 
extent  and  amount  of  snch  damage.  Now, 
gentlemen,  you  will  recollect  that  there  is 
no  evidence  of  physical  injury  to  the  prop- 
erty, and  that  tlie  measure  of  dam^e  In 
this  case  for  your  consideration  la  what  the 
use  of  a  house  aa  a  pestbouse  was  fairly 
and  reaK>nably  worth  to  the  clly  for  the 
time  they  occupied  and  used  it  aa  a  pest- 
house.  As  to  what  Its  use  Is  fairly  and 
Justly  worth,  you  are  the  sole  judges,  ex- 
cept tbat  the  amount  cannot  be  less  than 
six  dollars  a  month,  named  by  Mr.  Bodewlg 
to  Dr.  Mills  when  he  gave  him  tbe  key,  and 
cannot  exceed  the  amount  as  testified  to 
by  the  witnesses,  and  It  may  also  be  any 
amount  between  those  figures.  Tou  are  not 
bound  by  these  statements,  further  than 
to  give  them  fair  consideration  as  evidence, 
and  to  determine  what  la  a  fair  price  for 
the  use  made  of  tbe  property.  Yon  are  to 
be' the  Judges  of  that  trom  all  the  co&ditions 
and  circumstances.  In  this  case  you  may 
also  consider  that  tbe  house  is  said  to  be 
worth  about  fSOO,  the  lot  being  worth  about 
$300,  and  that  the  fair,  ordinary  rental  value 
is  from  $6  to  $7  per  mcmth.  TaUng  that  all 
into  consideration,  the  value  of  the  house 
Itself,  and  Its  former  and  present  rental 
value  aa  bearing  upon  the  other  qoestlon. 
and  you  should  award,  not  fandfol  or  ex- 
orbitant damages,  because  the  defendant 
is  a  d^,  but  the  question  for  you  to  deter- 
mine Is  a  fair  and  Just  compensation  tbat 
will  make  the  plaintiff  whole  up  to  the  time 
of  the  commencement  of  this  action,  June 
26,  1003.  You  should  not  consider  rent  or 
use  after  that  date,  because  the  plaintiff 
may  have  a  separate  claim  for  the  use  of  tbe 
property  thereafter.  Now,  gentlemen,  yoa 
are  directed  to  find  a  verdict  for  the  plain- 
tiff, and  to  fix  the  amount  at  sacb  Just  and 
reasonable  sum  as  will  compensate  him  for 
the  use  made  of  hla  proper^,  nothing  more 
and  nothing  less." 

There  was  a  verdict  and  Judgment  for  $300. 
Defendant  assigns  as  errors,  refusal  to  direct 
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a  TNcUct  for  defendant,  refusal  to  charge 
aa  reqaested,  and  "(5)  The  court  erred  in 
directing  tta«  Jury  that  the  CII7  could  be 
held  liable  In  tbla  action  tor  the  conduct  of 
Dr.  MUte." 

Argued  before  MOORB,  C  J.,  and  McAL- 
VAT,  GRANT,  BLAIR,  and  OSTBANDBR, 
JJ.  . 

Joseph  Walsh,  Catj  Atty.,  for  appellant 
Sterou,  Graham  &  SterenSi  tor  appellee. 

OSTBANDER,  J.  (after  stating  the  facts). 
The  main  brief  for  appellant  discusses  the 
single  proposition  that  the  city  Is  not  lia- 
ble for  the  tortious  acts  of  Its  health  officer, 
and  the  case  of  Nicholson  v.  City  of  Detroit, 
129  Mich.  248,  88  N.  W.  695.  Bfl  L.  R.  A.  601, 
Is  cited  and  relied  upon.  The  defendant 
had  the  power — Indeed,  it  Is  by  the  charts 
made  a  duty — to  provide  a  pesthouse  or 
hospital.  It  made  use  of  the  premises  (jt  the 
plaintiff  for  a  bospltaL  Its  liability  and 
duty  to  pay  for  such  use  such  sum  as  under 
the  circumstances  Is  reasonable  is  not  denied. 
This  liability  is  not  diminished  by  the  fact 
that  the  city  obtained  possession  of  the  prem- 
ises by  the  trick  or  trespass  of  an  officer  or 
agent  of  the  city.  The  single  question  la 
whether  the  declaration  can  be  held  to  sup- 
port the  Judgment  The  first  count  of  the 
declaration  may  be  said  to  be  in  case,  since 
the  damages  alleged  are  consequential.  The 
second  count  Is  the  common-law  count  in 
trespass  for  a  common  expulsion.  2  Ghltty, 
PI.  865.  The  third  count  avers  a  trespass, 
with  both  direct  and  consequential  resulting 
Injury.  The  case  of  the  plaintiff  as  pleaded 
Is  a  case  of  tortious  entry  into  and  wrong- 
ful use  of  real  estate,  whether  we  regard  the 
allegations  of  forcible  entry  and  expulsion 
or  the  particular  use  to  which  the  premises 
were  devoted.  It  is  not  a  declaration  ad- 
mitting plea  or  notice  of  set-off.  And  the 
recovery,  limited  though  it  was,  is  not  merely 
for  the  loss  of  rents  and  profits,  an  element 
of  damages  properly  recoverable  as  result- 
ing from  the  wrongful  expulsion  of  plaln- 
tlff  from  the  premises.  Such  damages  would 
be  in  no  way  dependent  upon  the  fact  that 
defendant  made  use  of  the  premises.  The 
proofs  show  the  rental  value  of  the  premises 
to  have  been  not  more  than  $1  per  month. 
The  recovery  is  at  a  rate  nearly  three  times 
as  large.  It  is  not  claimed  that  the  city  of 
Port  Huron  directed  or  authorized  the  tres- 
pass complained  of,  nor  that  it  ratified  the 
tortious  act  of  the  health  officer,  although 
it  had  the  benefits  of  what  be  did.  So  that 
opon  his  own  theory  and  practice,  and  the 
proofs,  plaintiff  has  recovered  a  Judgment 
against  the  city  of  Port  Huron  for  damages 
resulting  from  the  claimed  and  alleged 
tortious  conduct  of  tbe  health  officer  of  the 
dty.  In  this  view  of  tbe  case  It  is  within 
tbe  ruling  in  Murray  v.  Village  of  Grass  Lalce, 
125  Mich.  2,  83  N.  W.  995. 

The  Judgment  is  reversed,  with  costs,  and 
a  new  trial  granted. 


FIRST  NAT.  BANK  OF  TRAVBRSB  OETZ 

T.  CLERK  OF  UNION  TP. 
(Supreme  Court  of  Michigan.   Sept.  20,  1905.) 
MANDAinrS  —  COVNTT  OsTICEBS — EXECUTION 
or  CORTBACT8— ACCKPTANCB  OF  COMPENSA- 
TION FBou  Onus  Pabtibs. 

In  mandamus  to  compel  a  township  clerk 
to  certify  the  amounts  due  upon  a  county  order 
given  in  payment  for  a  road  roller,  in  order 
that  a  tax  might  be  levied  to  pay  such  amounts, 
evidence  that  the  county  supervisor  received 
compensation  for  his  services  in  procuring  the 
order  for  the  machine  justified  the  court  m  re- 
fusing. In  tbe  exercise  of  its  discretion,  to  issue 
the  writ. 

Certiorari  to  Oircnlt  Conrt  Orand  Trav- 
erse Oomity;  Frederick  W.  Hayne,  Judge. 

Mandamns  ^  the  First  National  Bank  of 
TraTOK  City  against  the  clerk  of  Union 
township.  The  writ  was  denied,  and  tbe  re- 
lator brings  certiorari.  Affirmed. 

Argued  befme  MOOBB,  O.  J.,  and  CAB- 
PENTBR.  McALTAT,  OSTRANOBB.  and 
HOOKER.  JJ. 

J.  W.  Patcfain,  for  appellant  Farm  C 
Gilbert  for  respondent 

OSTRANDBR,  J.  On  or  about  December 
17,  1902,  pursuant  to  the  provisions  of  Act 
No.  173,  p.  218,  Laws  1897  (Comp.  Laws,  |fi 
4193-4107).  the  commissioner  of  highways 
for  the  township  of  Union.  In  the  county  of 
Grand  Traverse,  upon  the  Joint  request  of  a 
majority  of  the  overseers  of  highways  of 
such  township  In  writing,  and  with  the  as- 
sent of  the  township  board  of  the  township, 
purchased  for  the  use  of  the  township,  upon 
credit  from  a  manufacturer,  a  road  roller. 
In  accordance  with  the  contract  of  purchase 
and  sale,  a  township  order  was  drawn,  regis- 
tered by  the  clerk  of  the  township,  a  true 
copy  filed  by  him  In  his  office,  delivered  to 
the  vendor,  and  by  the  vendor  assigned  to  re- 
lator and  plaintiff  In  certiorari,  a  copy  of 
which  order  reads  as  follows :  '*To  the  Treas- 
urer of  Union  Township  in  Grand  Traverse 
County,  State  of  Michigan:  Whereas,  the 
commissioner  of  highways  of  your  said 
township  has  heretofore  duly  contracted  for 
and  purchased  of  C.  W.  Carter  &  Co.,  in  pur- 
suance of  the  laws  of  the  state  of  Michigan, 
one  Carter  patent  snow  roller :  Ton  are 
hereby  directed  and  required  to  pay  to  said 
C.  W.  Carter  &  Co.,  of  St  Johns,  Michigan, 
or  order,  out  of  the  highway  fund  of  said 
township  ($500)  five  hundred  dollars,  the 
contract  price  therefor,  as  per  contract  as  fol- 
lows: $100  on  the  1st  day  of  March,  1904; 
$100  on  the  1st  day  of  Match,  1905 ;  $100  on 
the  1st  day  of  March,  1906 ;  $100  on  the  1st 
day  of  March,  1907 ;  $100  on  the  1st  day  of 
March,  1908— with  Interest  at  the  rate  of  six 
per  cent,  per  annum,  payable  annually,  from 
the  20th  ^  of  December,  1902.  at  First  Na- 
tional Bank,  In  Traverse  City,  Michigan. 
Witness  our  hand  and  seal  as  highway  commis- 
sioner and  supervisor  of  said  township,  this 
17tb  day  of  December,  1902.  D.  McAIey,  High- 
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waj  OommlBsloner.  O.  IC  H^ger,  Supeirlsor." 
NotbiBff  lias  been  paid  on  the  order.  It  Is  al- 
leged tbat  no  money  baa  been  prorlded  by  the 
townabip  for  payment  of  the  order,  be- 
canse  the  cferfe  of  township,  respondent 
below,  declined  to  certify  the  amonnti  dns 
upon  the  order  as  snms  to  be  inclnded  In  the 
budget  of  the  township.  Relator  filed  Its 
petition  In  flie  drcnlt  court  for  the  county  of 
Grand  Traverse  for  a  mandsmns  to  compel 
the  clerk  to  make  the  necessary  and  proper 
certification,  so  that  the  tax  could  be  spread 
to  pay  the  amount  due  on  the  ordor.  To  ttils 
petition  an  answor  was  filed,  and  a  repllot- 
tlon,  which  called  for  the  framing  ot  lasiiea, 
and  26  issues  were  framed  and  ordered  to  be 
submitted  to  be  determined  as  Issues  of  f«ct 
The  matter  was  brought  to  hearing  before  the 
court  and  a  Jury. 

The  answer  of  the  respondent  to  the  order 
to  show  cause  alleges  rarlous  reasons  why 
the  contract  made  fbr  the  road  roller  ought 
not  to  be  pwformed  on  the  part  of  the  town- 
ship, and  sets  out  conduct  of  the  supervisor, 
at  the  time  the  contract  was  procured  and 
the  order  given,  In  support  of  the  claim  tbat 
proper  official  action  was  wanting.  In  the 
progress  of  tbe  bearing  in  the  circuit  court,  the 
anpervlsw,  whose  name  appears  In  the  action 
to  purchase  the  madilne,  was  called  as  a 
witness  for  relator  and  gave  testimony.  The 
Jury  was  excused  from  tbe  courtroom,  and 
the  court  said  to  counsel,  among  otber  thlnga : 
"The  action  of  tbe  township  board  as  such  is 
necessary  to  constitute  a  legal  contract  or 
j^reeanait  for  the  purchase  of  this  machine. 
Whatever  it  may  be,  under  the  stotnte  some 
action  must  be  taken.  In  this  case^  the  super- 
Tlsor's  testlmtmy  is  that  be  was  to  receive 
and  did  receive  compensation  fromtiwownos 
of  the  machine.  This  compensatim  con- 
sisted in  psy  for  the  time  which  be  e|>ent  In 
working  for  than.  In  this  case  It  was  cmly 
|22JM>— probably  an  amount  fliat  was  not 
more  than  sufficient  to  pay  Iilm,  but  in  the 
view  that  I  take  of  the  matter  It  does  not 
matter.  It  is  not  material  wbeQier  be  re- 
ceived fRMn  tbe  seller  of  the  machine  |1  m 
$100.  An  <^cer  acting  for  and  in  beb^f  of 
the  township  cannot  be  In  the  employ  of  a 
party  contracting  with  tbe  town^p  in  rela- 
tion to  the  very  matter  which  Is  to  ocnne  be- 
fore the  board,  and  tlw  fact  tbat  in  tills  case 
the  compensation  was  none  too  much,  prob- 
ably, I  consider  la  entirely  immaterial,  and 
the  fact  that  the  parties  were  honest  and 
that  he  was  acting  in  an  honest  manner — 
simply  got  bis  day's  pay — ^la  immaterial  also. 
Tbe  policy  of  the  law  Is  not  such  that  these 
wholesalers  can  go  around  and  employ  town- 
ship offlcen  to  go  around  with  th«n  in  order 
to  get  the  article  sold,  uid  then  sit  on  the 
township  board  and  act  in  btiialf  of  tbe  town- 
ship. Now,  for  this  reastn,  it  seems  to  me 
that,  unless  this  testimony  Is  to  be  uncon- 
tradicted, tbe  facts  tbat  I  have  Indicated 
would  be  condutive  of  tbe  question  in  this 
case,"  After  bearing  from  oounsel,  tbs  Jury 


was  recalled*  and  the  mvpeniam  vaa  again 
called  to  the  stand  and  gave  fnrUier  testi- 
mony, which,  while  It  may  be  aald  to  soften, 
in  no  way  changes,  the  fiicte  as  steted  by  tbe 
trial  Judge.  The  court  tbaeruxm  Instmcted 
the  Jury  that  there  was  no  question  tor  thdr 
consideration,  discharged  them,  and  denied 
the  writ 

seems  to  be  conceded  upon  tbe  record 
that  the  township  never  accepted  or  need  the 
road  rollCT.  Counsel  fw  respinident  states  In 
his  brief  that  the  '^le  question  dedded 
the  drcult  court  was  that  the  so-called  or- 
der was  voidable  by  having  been  obtained  by 
means  contrary  to  public  policy."  The  grant- 
ing of  the  writ  of  mandamua  by  a  court  In- 
volves to  some  extant  tbe  exercise  of  dlscre- 
tldn.  The  relator  occupies  no  different  posi- 
tion, and  has  no  greater  legal  w  equitable 
right  to  consideration,  than  its  assignor 
would  have. 

The  determinatloD  ot  the  court  below  was 
warranted,  and  the  Judgment  is  affirmed. 


WILKINSON  T.  DUNKLBT-WILLIAHS 
CO. 

(Saproue  Court  of  Michigan.  8<s»t  28,  1005.) 

Appsai/— Decbbe  OsANTina  Injuncnon— Er- 

RCT  or  Appeai.. 
While  the  effect  of  an  appeal  from  a  decree 
grandn^  a  permanent  Injunction  is  to  stay  all 
proceediQfs  in  the  circuit  court,  such  appeal 
does  not  operate  to  dissolve  the  InjonctloD,  nor 
entitle  the  defendant  to  violate  the  same  pend* 
Ing  tbe  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Gent  Dig.  Appeal  and  Error,  {  2278.} 

Action  by  Thomas  J.  Wilkinson  against  tbe 
Dunkley-Wllllams  Company.  On  application 
to  punish  defendant  for  contempt  In  violating 
an  injunction  pending  appeaL  Application 
granted. 

Argued  before  MOORE,  OL  J.,  and  CAR- 
PEXTER,  GRANT,  MONTGOMERY,  and 
HOOKER,  JJ. 

S.  H.  Kelley,  for  oonplalnant  Cotdc  4 
Chandler  and  Alfred  J.  Mills,  for  defendant 

MOORE,  a  J.  Tbe  conq)lalnattt  filed  an 
injunction  bill  A  preliminary  inJoDction 
waa  granted. in  tbe  court  below,  and,  after 
a  bearing,  a  permanoat  injunction  vras  de> 
creed  as  prayed.  The  case  waa  appealed  to 
this  court,  and  an  appeal  bond  tn  the  sum  of 
90,000  was  given,  Tbe  case  has  been  heard 
and  affirmed  in  this  court  See  108  N.  W. 
170.  It  Is  tbe  claim  ot  complainant  that 
pending  the  appeal  the  defendant  vlolatod 
tbe  provisions  of  the  Injunction,  and  be  seeks 
in  tbls  proceeding  to  have  it  punUdwd  for  oc»- 
tonpt  It  is  tlie  claim  of  def^dant  first; 
that  if  the  Injunctlcm  li  in  force  pending  tbe 
appeal  that  It  has  not  vlf^ted  its  terms: 
and,  second,  tliat  the  eftect  of  appealing  the 
case  here,  and  giving  llie  booA^  ia  to  stay  all 
proceedings  pendliv  tbe  an>eal,  and  to  de 
away  with  the  effect  of  the  lnJvnctio& 
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Then  can  be  no  doubt  that  the  effect  of 
the  appeal  la  to  bring  the  case  Into  thla 
court  and  to  stay  all  proceedings  In  the  di^ 
cult  court  See  section  651,  Comp.  Laws; 
Daly  T.  Litchfield,  11  Mlcb.  407;  Seal  v. 
Chase,  81  Mlcb.  490;  Day  v.  De  Jonge,  06 
Mich.  650,  88  N.  W.  627;  Fetrie  T.  Circuit 
Judge,  98  Mlcb.  130,  66  N.  W.  1108;  Wright 
V.  King,  107  Mich.  660,  65  N.  W.  656.  It  does 
not  follow,  howeT^r,  that  where  an  appeal 
is  takes  fr<Hn  a  decree  granting  an  Injunction 
that  the  terms  of  the  injunction  may  be  ig- 
nored. In  Brevoort  t.  Detroit,  24  Mich. 
82!^  upon  the  filing  of  the  bill  a  preliminary 
Injunction  was  granted.  Upon  the  hearing 
the  bill  was  dismissed.  An  appeal  was  taken 
to  this  court,  and  pending  the  appeal  an  ap- 
plication was  made  here  to  have  defendants 
punished  for  contempt  This  court  held  that 
the  appeal  from  a  decree  dismissing  the  bill 
did  not  revive  the  Injunction  and  that  the 
defendants  were  not  liable  as  for  contempt 
In  2  Eng.  Fl.  &  Pr.  826,  it  la  said:  "Ap- 
peals from  Orders  Affecting  Injunctions. 
Thus  an  appeal  from  a  decree  granting,  re- 
fusing, or  dlasolTlng  an  injunction  does  not 
disturb  Its  operative  effect  unless  the  trial 
Judge  In  allowing  an  appeal  therefrom  is 
vested  with  discretion  to  make  and  does 
make  an  order  suspending  or  modifying  the 
Injunction  during  the  pendency  of  the  ap- 
peal." In  the  note  It  is  said:  "An  appeal 
from  an  Injunction  order,  even  with  a  super- 
sedeas bond,  does  not  vacate  or  snspend  It 
The  defendant  must  abstain  from  doing  the 
prohibited  thing  until  reversal,  or  be  guilty 
of  contempt"  In  16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  486,  it  is  said:  "The  violation  of 
an  Injunction  pending  an  appeal  la  a  con- 
tempt and  Is  punishable  as  such.  It  is  well 
settled  that  an  api>eal  from  en  order  granting 
an  Injunction  or  from  a  decree  for  a  perpet- 
ual Injunction  does  not  operate  as  a  super- 
sedeas, and  does  not  permit  the  defendant  to 
disregard  the  injunction."  See  Bridge  Co.  v. 
Krleger  et  al.,  91  Ky.  625,  16  S.  W.  824.  In 
Railroad  Co.  v.  Gilbert  El.  R.  Co.,  71  N.  Y. 
430,  it  was  said;  "The  order  of  the  judge 
was  In  substantial  compliance  with  the 
statute,  and  stayed  'all  proceedings  on  the 
part  of  the  plaintiff  In  execution  of  the  Judg- 
ment.* But  tbiB  did  not  affect  the  validity 
or  effect  of  the  Judgment  pending  the  appeal, 
so  far  as  it  bore  upon  and  restrained  the 
action  of  the  defendant  Its  servants  and 
agents.  It  did  not  absolve  them  from  the 
dnty  of  obedience,  and  permit  them  to  do 
that  which  the  Judgment  absolutely  pro- 
hibited, and  the  doing  of  which  would,  as 
adjudged  by  the  court,  cause  Irreparable 
mischief  to  the  plaintiff,  or  an  injury  which 
could  not  certainly  be  compensated  In  dam- 
ages. The  statute  does  not,  and  the  judge's 
order  staying  the  plaintiff  did  not  and  could 
not  derogate  from  tbe  efficiency  of  the  Judg- 
ment In  its  operation  upon  and  effectually 
restraining  all  acts  by  the  defendant  In 


violation  of  its  mandate.  Tbe  court  should 
have,  and  doubtless  has.  the  power,  notwith- 
standing an  appeal,  especially  as  long  oa  tbe 
action  is  pending  In  the  same  court  upon  an 
appeal  from  the  Special  to  the  General  Term, 
to  command  respect  for  Its  judgments  and 
obedience  to  its  mandates  until  they  are  re- 
versed. This  power  Is  essential  to  the  ad- 
ministration of  Justice,  and  to  the  respect 
which  courts  of  justice  have  a  right  to  de- 
mand from  suitors.  It  would  seem  to  be 
preposterous  that  a  party  could,  by  the  mere , 
order  of  the  court  staying  his  hands  from  ex- 
ecuting a  Judgment  not  yet  executed,  be  de- 
prived of  the  whole  fruit  of  the  judgment  by 
the  lawless  act  of  the  defeated  party  pend- 
ing an  appeal,  without  remedy;  that  he  most 
stand  by,  and  without  possibility  of  redresi^ 
see  the  subject-matter  of  the  litigation  de- 
stroyed, 80  that  if  he  succeeds  in  affirming 
the  judgm«it  It  will  be  a  barren  victory.  If 
tbe  respondent  bm  Is  right  In  its  contention, 
pending  an  appeal  from  a  judgment  staying 
wast^  which.  If  committed,  will  destroy  the 
freehold,  the  appellant^  In  simply  staying  tbe 
plaintiff's  proceedings  on  the  judgment  may 
with  Imptmity  do  tbe  very  act  forbidden  and 
destroy  the  fre^old.  This  would  be  to  give 
the  latter  Injunction,  staying  action  by  tbe 
one  party  upon  the  Judgment  effect  as  work- 
ing a  dissolution  of  the  permanent  and  gen- 
eral Injimction,  before  granted,  restraining 
the  other  party  from  doing  any  act  affecting 
the  subject  of  the  litigation.  Tbe  judgment, 
BO  far  as  It  enjoined  tbe  defendant  needed 
no  execution.  It  acted  directly  without  pro- 
cess upon  tbe  defendant  and  the  stay  only 
operated  to  prevent  the  collection  of  the  coats 
awarded."  See,  also.  Hicks  v.  Michael,  16 
Cal.  107;  Ortman  v.  Dixon,  0  Cal.  23; 
State  V.  Chase,  41  Ind.  856 ;  High  on  Injunc- 
tion (2d  Ed.)  I  1686."  See,  also.  Telephone 
Co.  V.  States  110  Ind.  203,  10  N.  E.  822, 12  N. 
E.  136;  Helnlen  v.  Cross,  63  Cal.  44. 

The  effect  of  the  ap[>eal  Is  not  to  dissolve 
the  Injunction,  and  while  It  continues  In 
force  It  may  not  be  ignored.  Did  the  de- 
fendant violate  Its  terms?  It  would  profit 
no  one  to  review  the  evidence;  but  we  think 
it  clear  the  defendant  did  ignore  the  pro- 
visions of  the  injunction,  and  should  be 
punished  as  for  contempt 

The  extent  of  the  punishment  and  the 
need  of  a  reference  will  be  determined  on 
the  settlement  of  tbe  decree. 


WITHBY  V.  FEBB  HARQUETTB  R.  CO. 

(Supreme  Court  of  Michigan.  Sept  28,  1003.) 

1.  Ca—wbs— Loss  OF  Passemgcb's  Bao'oaoe. 

A  father,  paying  full  fare  for  himself, 
traveling  with  an  infant  child  of  such  tender 
years  that  by  custom  no  fare  is  demanded  for 
Its  carriage,  may  recover  upon  the  contract  of 
carriage  for  loss  or  injury  of  articles  bought 
and  used  for  tbe  child,  which  artidfls  are  a  part 
of  the  father's  baggage. 
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2.  HUBBAIfO  AND  Wm—SEPABATB  PbOPEBTT 

OF  Wife— HusBARD'B  Bzoht  to  Rbcovbb. 
A  pasenger,  traTellng  with  hlB  wife,  ii  en- 
titled to  recover  in  an  action  of  contract  from 
the  carrier  for  loss  ot  and  damage  to  articles  of 
Jewelry,  etc.^  belonging  to  the  wife  and  glroi 
to  her  by  third  persons. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26^ 
Cent.  Dig.  Husband  and  Wife,  §  77G.] 

8.  Evidence— OPiKioNff^DAHAQB  TO  FxsBON- 

ALTY. 

In  an  action  against  a  railroad  company 
for  injury  to  baggage,  opinion  evidence  by  wit- 
nesses who  had  inapected  various  articles  of 
wearing  apparel  which  had  been  injured  was 
admissible  to  show  the  amount  of  the  injury. 

4.  TelAL— iNjnBT  to  PbOPKBTY— PBODrCTION 

OF  Pbopebtt  in  Coubt. 
In  an  action  against  a  railroad  company  for 
Injuries  to  variona  articles  carried  as  baggage, 
Id  which  witnesses  for  defendant  were  per- 
mitted before  trial  to  inspect  the  injured  arti- 
cles, refusal  of  the  court  to  require  such  articles 
to  be  produced  before  the  jury  was  not  an  im- 
proper exercise  of  discretion. 

Error  to  Circuit  Court,  Kent  Coanty ;  WllUs 
B.  Perkins,  Judge. 

Action  by  Charles  S.  Witbey  against  the 
Pere  Marqnette  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings 
error.  Affirmed. 

Argued  before  MOORB,  C.  J.,  and  CAR- 
PENTER. MONTGOMBRT,  OSTRANDBR, 
and  HOOKSJR,  JJ. 

Frederick  W.  SteveDS  and  Charles  Mc- 
pherson, for  appellant  Crane  ft  Norris,  for 
appellee. 

OSTRANDBR,  J.  On  Satarday.  Decem- 
ber 28,  1908.  plaintiff,  bis  wife,  and  their 
21  months  old  child  were  passengers  on 
defendant's  ro^  from  Monroe,  where  tbey 
bad  passed  GhrMmas  with  relatives,  to 
Grand  Rapids,  their  home.  As  baggage  they 
bad  on  the  same  train  two  trunks.  These 
tmnks  contained  various  articles  of  dress 
and  of  the  toilet;  some  Intended  solely  for 
the  use  of  the  Infant  They  contained,  also, 
some  articles  of  jewelry  used  by  and  Intend- 
ed for  use  by  the  wife,  which  had  been  given 
her  by  others  than  her  husband,  which  she 
took  to  Monroe  with  her  on  her  visit,  and 
some  gifts  made  to  plaintiff  and  his  wife 
and  to  the  child  at  Monroe.  Plaintiff  pur- 
chased at  Monroe  two  full  fare  tickets  to 
Grand  Rapids,  no  ticket  for  the  infant  check- 
ed the  trunks,  and  received  the  checks  Is- 
sued for  them.  At  East  Purls,  near  Grand 
Rapids,  tbe  train  In  question  was  in  collision 
with  an  east-bound  passenger  train.  On  the 
following  Monday  the  baggage  was  deliver- 
ed at  plaintiff's  place  of  residence,  and  later, 
at  defendant's  freight  d^t,  plaintiff's  wife 
picked  out  from  a  quantity  of  goods  certain 
articles  which  had  been  in  the  tmnks.  As 
delivered,  the  trunks,  whlcb  were  broken, 
contained  a  portion  only  of  tbelr  original 
contents,  and  also  articles,  some  of  them 
greasy,  not  belonging  to  plaintiff  or  his  wife, 
coal,  and  pieces  of  earth  or  mud.  The  con- 
tents ot  the  trunk  were  mussed,  and  some 


of  them  stained  and  greased  and  spotted 
with  mud.  In  January,  1004,  a  claim,  wtilch 
reads:  "I  herewith  present  my  claim  for 
damages  sustained  by  Mrs.  Witbey  and  my- 
self In  your  wreck  of  December  26,  amotint- 
Ing  to  $386.25"— with  a  list  of  articles  and 
Sgures,  was  presented  to  defendant  and 
.later  plaintiff  began  this  suit  The  action  is 
assumpsit.  Liability  of  defendant  is  predi- 
cated upon  tbe  contract  of  carriage,  tbe 
nonperformance  of  the  contract  by  defend- 
ant and  the  Injury  of  'the  baggage.  No 
contention  was  made  In  the  court  below 
respecting  the  negligence  of  the  defendant 
and  resulting  liability  to  pay  plaintiff  the 
damages  he  sustained. 

The  case  comes  here  upon  26  assignments 
of  error,  which  may  be  grouped,  and  which 
counsel  for  defendant  has  grouped  and  dis- 
cussed, under  four  propositions.  Stating 
these  propositions  as  tbey  are  understood, 
and  In  tbe  order  In  which  tbey  will  be  dis- 
cussed, they  are :  (1)  That  plaintiff  was  not 
entitled  to  recover  (as  he  did)  for  destruc- 
tion of  and  damages  to  articles  Intended  for 
the  sole  use  of  the  Infant ;  (2)  that  he  was  not 
entitled  to  recover  (as  he  did)  for  Ic»s  of  and 
damages  to  the  articles  of  jewelry  belonging 
to  his  wife;  (S)  that  tbe  court  improperly 
admitted  opinion  evidence  as  to  the  amount 
or  sum  of  the  damage  to  particular  articles ; 
and  (4)  that  tbe  court  should  have  required, 
upon  defendant's  application,  production  of 
the  damaged  articles,  so  far  as  they  could 
be  produced,  for  exhibition  to  the  jury. 

1.  It  is  contended  that  because  no  fare 
was  paid  for  the  Infant — because  It  was  car- 
ried free — the  defendant  "was  a  gratultons 
bailee  as  to  the  baby,  and  the  transportation 
as  baggage  of  articles  Intended  solely  for  Its 
use  was  a  mere  incident  to  that  gratuity," 
and  tbe  case  of  Flint  &  Pere  Marquette  Ry. 
Oo.  V.  WIer,  S7  Mich.  Ill,  26  Am.  Rep.  499. 
Is  relied  upon  to  sustain  the  contention.  In 
that  case  tbe  form  of  action  was,  as  It  is 
here,  assumpsit  The  plaintiff,  on  a  passage 
from  Saginaw  to  Detroit  upon  defendant's 
road,  lost  as  he  claimed,  his  trunk,  contain- 
ing personal  effects.  It  appeared  that  both 
plaintiff  and  his  trunk  were  being  carried, 
not  for  hire,  but  gratuitously.  It  was  held 
that  In  the  absence  of  a  contract  for  car- 
riage, damages  for  loss  of  the  baggage  could 
not  be  recovered  In  assumpsit  The  rale  in 
13ie  case  cited  does  not  control  the  present 
case.  Even  If  it  can  be  said  that  the  child 
was  carried  free,  a  point  which  we  do  not 
consider,  It  by  no  means  follows  that  the 
articles  In  question,  the  child's  wearing  ap- 
parel, were  carried  free.  Tbe  clothing  of 
tbe  infant  was  the  property  of  the  father, 
and  was  In  the  trunks  of  the  father,  with 
whom  the  defendant  had  made  a  contract  of 
carriage,  both  of  bis  person  and  bis  ba^age. 
While  It  Is  asserted  on  the  part  of  defend- 
ant that  It  had  the  right  to  charge  for  the 
carriage  of  the  Infant  It  la  not  claimed  that 
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nnder  Its  rales  and  practice  It  does  charge 
anyOilng  for  the  carriage  of  Infants  of  the 
age  of  plaintiff's  child.  Nor  do  we  base  our 
determination  at  all  npon  the  fact,  which 
appears  In  the  record,  that  the  Infant  oc* 
cnpfed  fOr  hire  a  seat  In  the  parior  car  dnr* 
Ing  the  Mp.  What  we  hold,  and  what  we 
think  the  correct  role  of  law,  la  that  a  father, 
paying  full  fare  for  hiniBelf,  traveling  with 
an  Infant  child  of  such  tender  years  that  by 
custom  no  fare  is  demanded  for  Ita  carriage, 
may  recoTer  npon  the  contract  for  carriage 
for  the  loss  or  Injury  of  articles  bought  and 
used  for  the  child,  which  articles  are  a  part 
of,  and  packed  and  carried  with,  his  baggage, 
and  npon  the  ground  that  such  articles  are 
the  property  of  the  parent,  in  his  possession, 
and  properly  a  part  of  his  proper  baggage. 
Prentice  Decker,  49  Barb.  21;  Burke  t. 
liOuiSTllle,  etc..  B.  B.  Co.,  7  Heiak.  451,  10 
Am.  Rep.  618;  Wheeler  t.  St.  Joseph,  etc., 
B.  R.  Co.,  SI  Kan.  640.  8  Pac.  207;  Smith  T. 
Abair,  S7  Mich.  62;  63.  40  N.  W.  509. 

2.  We  hare  before  us  iu>  question  conc^n- 
Ing  the  right  of  the  husband  (plaintiff)  to 
recover  for  injuries  to  the  ordinary  wearing 
apparel  of  the  wife.  The  contention  relates 
entirely  to  artlclee  of  Jewelry,  lost  or  Injured, 
which  were  not  given  or  furnished  1^  her 
husband.  It  la  defendant's  position  that, 
these  being  the  a^arate  and  sole  property  of 
the  wife,  the  husband,  under  the  cifcum> 
stances  shown,  could  not  recover  for  their 
loss  or  Injury.  In  bis  charge  the  court  said 
to  the  Jury :  **Some  question  has  been  raised 
by  defendant's  counsel  to  the  effect  that  the 
articles  contained  In  this  trunk  which  had 
been  previously  given  to  the  plaintifrs  wife 
by  others,  and  which  were  taken  by  her  to 
Monroe  on  this  trip  as  a  part  of  her  ward- 
robe, ought  not  to  be  included  In  your  consid- 
eratton.  These  articles  are  the  cameo  pin 
set  In  pearls,  the  silk  liberty  scarf,  the  set 
of  gold  beads,  the  emerald  wreath  set  In 
pearls,  and  perhaps  some  oth^r  articles.  But 
after  some  consideration  (although  not  with- 
out considerable  hesitation)  I  liave  concluded, 
under  the  circumstances  admitted  In  this 
cas^  to  submit  that  question  to  you  In  re- 
lation to  these  article  thus  enumerated.  I 
feel  somewhat  certain  that  the  husband  had 
such  special  property  in  these  articles  rea- 
son of  bis  possession  that  he  would  be  en- 
titled to  recover  their  value,  if  lost,  notwith- 
standing they  were  the  spedal  property  of 
the  wife.  I  therefore  instruct  you  that 
•  •  *  these  articles,  which  were  the 
wife's  property,  •  •  •  and  which  you 
believe,  under  the  evidence,  were  either  lost 
or  damaged,  shall  be  taken  Into  consideration 
by  you  In  fixing  the  amount  of  damages  aua- 
tained  by  the  pkdntiff.  *  *  *"  Error  Is 
assigned  upon  this  portl(m  of  the  charge,  and 
is  also  asaigned  upon  the  refusal  of  the  court 
to  give  defendant's  eleventh  request  to 
charge,  which  was:  "The  plaintiff  Is  not 
entitled  to  recover  for  the  loss  of  or  damage 


to  any  article  belonging  to  Us  wife  which 
bad  not  been  purchased  with  funds  fnmlsbed 
by  the  pUlntlff."  Of  this  request  it  Is  said 
by  counsel  for  plaintiff  that  "tiie  def^idaut 
contrads  that  In  no  case  can  any  recovery  be 
had,  unless  the  plalntlfl  establishes  an  abso- 
lute title  to  the  articles,  notwithstanding  that 
the  plaintiff  was  the  bailor  and  the  defendant 
was  the  bailee,. and  undertook  with  the  plain- 
tiff to  carry  the  trunks  safely." 

We  do  not  60  understand  the  position  of 
counsel  for  defendant  No  one  will  contend 
that  In  all  cases  a  bailor  must  show  abaolute 
title  to  the  thing  balled  In  order  to  maintain 
an  action  against  the  bailee  for  injury  to  the 
subject  of  the  bailment.  Ibe  question  in  this 
case  is  whether  nnder  the  drcumatances 
shown  plaintiff,  with  respect  to  the  particu- 
lar chattels,  bad  the  Interest  necessary  to 
enable  him  to  maintain  this  action.  I  have 
been  of  opinion  that  npon  the  facts  and  the 
declaration,  which  avers  a  contract  between 
the  i^arties  to  tranqiort  plaintiff's  baggage, 
of  which  baggage  the  articles  in  question  are 
averred  to  have  been  a  portion,  it  must  be 
held  that  the  plaintiff  cannot  recover  the 
value  of  tiie  particular  property  of  the  wife. 
Hy  Brethren  who  sat  In  the  case  are  agreed, 
and  tben  is  reason  and  authority  to  sustain 
them,  that  the  verdict  and  Judgment  are 
right,  and  that  the  recovery  may  be  and 
should  be  sustained  upon  the  ground  that  the 
contract  to  carry  plaintiff  and  his  wife  and 
their  common  baggage  was  a  contract  with 
the  plaintiff.  Bailroad  Ga  v.  Mitchell,  32 
Fla.  77, 13  South.  673.  21  L.  R.  A.  487 ;  Pack- 
et Co.  V.  Smith,  23  Md.  402,  87  Am.  Deci  575. 
Analogous  decisions  are  those  In  Blancbard 
T.  Page,  8  Gray,  281 ;  Moran  v.  Packet  Co.,  35 
He.  55.  See.  also,  Hutchinson  on  Carriers, 
I  724.  It  is  not  claimed  that  the  articles  in 
question  were  not  proper  baggage  for  the 
wife.  In  a  sense,  the  question  presented  is 
one  of  general  commercial  law.  In  view  of 
whldi  I  yield  my  own  opinion  to  thaV  of  the 
majority. 

8-  It  la  necessary  in  considering  this 
proposition,  for  a  better  understanding,  to 
make  further  reference  to  the  record.  The 
plaintiff,  his  wife,  and  others  were  sworn  as 
witnesses  for  the  plaintiff.  Each  of  them 
had  made  some  examination  of  the  articles 
about  which  they  gave  testimony.  Excepting 
plaintiff's  wife,  each  was  permitted  over  ob- 
jection to  estimate  In  dollars  the  amount  of 
the  injury  described  by  them,  or  to  state  the 
injury  in  fractions  of  the  value  before  injury, 
as  that  the  damage  was  one-fourth  or  one- 
half  of  the  original  value  of  the  articles,  or 
that  for  the  purpose  for  which  they  were  pur- 
chased they  had  no  value.  The  witnesses 
Smith,  Schwartz,  Remington,  and  Berry, 
called  by  plaintiff,  were  treated  by  counsel 
as  expert  witnesses,  and  each  gave  answers  to 
hypothetical  questions.  It  Is  evident  that, 
whetbor  Included  In  the  hypothetical  ques- 
tion or  not;  and  It  usually  was,  the  answer 
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of  each  witness  as  to  amoimt  of  damage  was 
based  in  part  upon  a  personal  Inspection  of 
the  iQjnred  article.  A  witness  with  25  years' 
experience  In  dry  goods  was  asked  by  plain- 
titrs  counsel :  "Q.  Assuming  that  that  gown 
was  made  late  in  the  fall  of  1903  by  Miss  Rem- 
ington, cost  $85  when  dellTered,  and  was  worn 
the  second  time,  that  it  had  been  through  a 
railroad  colllsioD,  been  to  the  cleaner's,  and 
left  after  cleaning  in  the  shape  it  is  now, 
state  what  in  your  opinion  would  be  the 
value  of  that  gown  In  the  present  condition 
for  Mrs.  Wlthey's  use  and  wear.  A.  The 
gown  having  Iteen  injured,  the  purpose  for 
which  It  was  made  Is  absolutely  destroyed. 
A  gown  which  Is  made  for  a  dressy  dress,  to 
be  worn  as  a  dress  for  dress  occasions,  when 
it  has  become  soiled  or  spotted  or  Injured  so 
that  it  shows,  its  value  for  that  Is  tost  en- 
tirely ;  and  It  is  not  a  gown  that  Is  adapted 
for  ordinary  uses.  She  did  not  buy  It  for 
a  house  dress  or  street  dress.  Its  value  Is 
gone.  *  *  ^  1  should  not  consider  It  bad 
any  money  value  for  the  purposes  for 
which  it  was  made.  It  has  lost  it  by  its  dam- 
age." Another  witness,  the  dressmaker  who 
made  the  gown,  testifled  that  In  ber  opinion 
it  was  damaged  one-half,  or  %U2.60.  These 
examples  acquaint  us  fairly  with  the  grounds 
of  the  exceptions  taken.  As  to  two  rather 
expensive  dresses,  an  opera  cloalc.  and  the 
overcoat  of  the  plaintiff,  the  Injurlra  com- 
plained about  were  principally  to  the  appear- 
ance of  the  garments,  rather  than  Injuries 
to  the-  fabrics.  Each  witness  had  some 
knowledge,  gained  troth  observation,  which 
the  jury  bad  not  and  conld  not  have,  except 
by  seeing  tbe  injured  property,  althong^  the 
witnesses  attempted  to  describe  omMUtiona 
as  they  saw  them. 

Ooonsel  for  appellant  contends,  that,  what- 
ever experience  these  witnesses  may  have 
had  in  their  respective  lines  and  however 
competent  they  may  have  been  to  state  cost 
and  quality  and  to  describe  the  Injury,  it  was 
not  competent  to  state  to  the  Jury  an  opinion 
of  the  amount  of  the  damage  expressed  In 
dollars.  It  is  a  rule  of  the  law  of  evidence 
that  upon  tbe  question  of  the  existence  or 
nonexistence  of  a  fact  In  Issue,  whether  a 
main  fact  or  an  evidentiary  fact,  the  opinion 
of  witnesses  Is  not  admissible.  What  a  wit- 
ness has  seen  or  heard  or  felt,  he  knows,  and 
It  is  for  him  to  put  before  the  jury  the  facts 
as  he  has  perceived  them  by  his  senses,  and 
for  the  Jury  to  form  an  opinion  concerning 
the  fact  In  proof  of  which  the  evidence  is 
offered.  But  there  are  exceptions,  apparent 
or  real,  to  the  rule  which  excludes  opinion 
evidence.  A  real  exception  Is  that  class  of 
opinion  evidence  which  is  called  'expert  evi- 
dence.' Tbe  apparent  exceptions  are  not 
easily  classified.  They  are  sometimes  treated 
as  opinions  admitted  under  exceptions  to  the 
rule,  sometimes  as  matters  of  fact  The 
practical  test  for  receiving  or  rejecting 
opinions  of  lay  witnesses  seems  to  be  that, 


when  the  Snry  can  be  put  into  a  position  of 
equal  vantage  with  tbe  witness  for  drawing 
them — ^when  by  tbe  mere  words  and  gestures 
of  the  witness  the  data  he  has  observed  can 
be  so  represented  that  the  jurors  have  those 
data  as  fully  and  exactly  as  the  witness  bad 
them  at  the  time  he  formed  his  opinion — he 
may  no^  as  a  rule  give  an  opinion  or  estimate. 
Wlgmore  on  Evidence,  S  1024.  It  was  said  by 
Justice  Campbell,  in  Evans  v.  People,  12 
Hlcb.  27,  34:  "Exp^lence  has  shown  that 
many  cases  exist  In  which  It  is  Impossible,  by 
any  description,  however  graphic,  to  explain 
things  so  as  to  enable  any  one  but  the  witness 
himself  to  see  or  comprehend  them  as  they 
would  have  been  seen  <x  comprehended,  could 
the  Jury  have  occupied  bis  position  of  obser- 
vation. In  such  cases  the  witness  must  give 
fals  own  impressions  and  conclusions,  or  his 
narrative  is  useless,  adding,  however,  as  full 
explanations  as  tbe  nature  of  the  case  will 
admit;  so  that  his  capacity  and  truthfulness 
may  be  tested  as  far  as  practicable."  In 
this  state,  t^tlmony  concerning  the  amount 
of  damage,  largely  matter  of  opinion,  has- 
been  held  properly  received  in  cases  not  to  be 
distinguished  In  principle  from  the  one  at  bar. 
Continental  Ins.  Co.  v.  Horttm,  28  Mich.  173 ; 
Prints  V.  People,  42  Mich.  144,  S  N.  W.  306.  3ff 
Am.  Rep.  437;  Enright  v.  Hartslg,  46  Mlcb. 
469.  9  N.  W.  496.  In  Grand  Rapids  T.  O.  R. 
ft  I.  R.  R.  Co.,  S8  Mich.  641,  26  N.  W.  159^ 
cited  and  relied  upon  by  plaintiff  In  error, 
the  evidence  held  to  have  been  wrongly 
admitted  was  not  opinion  as  to  value  of 
premises  merely,  but  opinion  or  Judgment  as 
to  compensation  to  be  awarded  for  taking 
premises  in  condemnation  proceedings. 

The  court  carefully  instructed  the  Jury. 
He  said  In  part:  "Several  witnesses  have 
been  permitted  to  testify  as  to  their  opinions 
as  to  value  both  before  and  after  the  allied 
injuries  to  these  articles.  But  I  instruct  you 
that  you  are  to  assess  tbe  plaintiff's  damages 
according  to  your  own  best  Judgment  of  the 
evidence  and  as  to  the  injury  done  to  them ; 
and  the  evidence  that  has  been  thus  received 
may  be  followed  or  not,  as  you  find  that  It  l» 
true  or  not,  under  the  evidence  as  to  the 
amount  of  damages  the  plaintiff  has  actually 
sustained.  If  you  believe  from  the  evidence 
In  tlie  case  that  the  statements  and  estimates 
made  by  any  witness  are  not  warranted,  you 
need  not  follow  such  statements.  If  you  be- 
lieve that  they  are  warranted,  you  may,  to- 
the  extent  that  yon  find  they  are  warranted 
by  the  evidence.  In  other  words,  the  whole 
question  of  the  amount  of  damages  sustained 
by  the  plaintiff  Is  for  you  to  determine,  and 
you  alone,  from  the  evidence,  and  you  are  not 
to  be  governed  or  concluded  by  the  opinions  of 
any  one  else,  unless  you  believe  such  opinions 
to  be  well  founded  and  based  upon  tbe  evi- 
dence In  the  case." 

A  subpcena  requiring  in  terms  that  plain- 
tiff and  bis  wife  produce  In  court  such  of  tbe 
damaged  articles  u  were  In  their  possession. 
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WB8  taken  out  on  the  part  ot  defendant,  and 
with  a  witnees  fee  and  an  additional  fee  was 
served  upon  both  the  plalDtlff  and  bis  wife. 
The  record  diaclosefl  that  a  considerable 
amount  of  the  most  expensive  clothing  could 
have  been,  without  evident  Inconvenience,  so 
produced,  including  plaintffTs  overcoat,  and 
the  opera  cloak  and  two  dresses  belonging  to 
his  wife,  the  value  of  which  It  was  claimed 
had  been  dlmlnlahed  $127.S0  by  stains,  marks, 
and  other  Injuries  to  the  appearance  of  the 
garments  received  in  the  collision.  None  of 
the  clothing  was  produced,  and,  upon  the 
motion  of  defendant's  counsel  to  compel  its 
production,  counsel  for  plaintiff  announced 
that  It  would  not  be  produced.  At  different 
times  during  the  trial  the  following,  with 
other  ^mllar,  language  was  used  by  the 
court:  "At  present  I  think  it  Is  a  matter  In 
the  discretion  of  the  court  to  require  It,  and, 
being  a  discretionary  matter,  I  do  not  feel 
like  exercising  It  against  the  wish  of  the 
party  to  bring  personal  chattels  into  court  for 
exhibition  to  the  Jury."  "I  do  not  think  it  is 
wltbln  the  province  of  the  court,  as  I  have 
already  said,  to  compel  the  production  of  such 
evidence.**  "If  the  party  does  not  care  to 
produce  these  articles,  but  chooses  rather  to 
have  oral  testimony  as  to  their  condition 
received.  Instead  of  the  articles  themselves, 
I  think  It  is  a  matter  that  rests  with  the 
party  and  not  with  the  court"  And  In  the 
charge  to  the  jury  it  was  said:  "Something 
baa  been  said  about  the  refusal  of  the  plain- 
tiff to  inodnce  before  yon  the  articles  alleged 
to  have  been  Injured  or  damaged.  I  think, 
perhaps,  I  ought  to  say  something  about  that 
to  yon  in  these  instmctlons.  I  have  already 
said  In  your  presence  that  to  produce  the 
articles  or  not  produce  them  was  a  privilege 
belonging  to  the  plaintiff,  and  to  him  alone, 
concerning  which  the  court  under  the  dr- 
comatances  bad  no  right  to  Interfere.  Tet, 
if  It  should  ai^)ear  to  you  bt  the  eridoMe 
that  It  would  be  practicable  to  produce  those 
articles  In  court,  the  fact  that  there  was  a  re- 
fusal to  produce  tbem  is  a  matter  you  may 
can^dee  as  bearing  upon  the  credibility  of  the 
witnesses."  These  rulings  and  thla  instmc* 
tlon  are  before  ns  for  review.  We  shall  as- 
sume that  the  learned  trial  Judge  did  not 
mean  to  be  understood  as  denying  the  power 
of  the  court  to  order  the  production  of  the 
garments.  Graves  v.  City  of  Battle  Greek, 
©5  Mich.  266.  54  N.  W.  757,  19  L.  H.  A,  641, 
85  Am.  St  Rep.  561.  Treating  the  rulings 
made  as  an  exercise  of  Judicial  discre- 
tion, we  are  not  Impressed  that  the  discretion 
was  abused.  The  witnesses  for  defendant 
were  permitted  before  the  trial  inspection  of 
the  principal  articles  of  apparel  claimed  to 
have  been  Injnred,  and  we  do  not  think  it  is 
clear  that  the  inspection  which  the  Jury 
might  have  made.  If  the  garments  had  been 
produced  In  court  would  have  aided  them. 
Judgment  la  affirmed. 


UILLEB  T.  MoIiAUGHLIN  et  al. 
SAlf  B  T.  WAIiKBB  et  al. 
(Supreme  Court  of  Michigan.  Bept.  28,  1905.)- 

1.  UoBTOAoBS—FoRECiJOStiBE— Parties. 

Where  the  court  authorised  the  purchase- 
of  a  mortsB^  out  of  funds  giveo  by  a  testator 
by  will,  giving  the  same  to  bia  four  children, 
each  to  holi  an  undivided  one-fourth  for  life, 
and  on  the  death  of  each  life  tenant  an  un* 
divided  one-fourth  to  the  srondchildren  then 
llTlng  or  to  the  Issue  then  living  of  any  de- 
ceased grandchild,  a  suit  to  enforce  the  mort- 
gage and  the  mortgagee's  guaranty  of  payment 
cannot  be  defeated  because  children  may  be  bom 
who  will  have  an  interest  in  the  fond ;  the  court 
having  aathorl^  to  see  tiuit  the  fund  reaches 
the  proper  partfra. 

2.  Taxation— Tbaksixb  Tax— Stxtotb— Rx- 
TSOAcnVE  Opbhatioh, 

Pnb.  Law*  1899,  p.  284,  No.  188,  Unposlng 
a  tax  on  transfers  of  prooerty  by  will,  does  not 
apply  to  a  will,  probatea  In  1896^  devising  an 
estate  to  testator's  four  children,  each  to  hold 
an  undivided  one-fourth  for  life,  and  on  the 
death  of  each  life  tenant  an  undivided  one- 
fourth  to  go  to  the  grandchildren  then  living  or 
to  the  issue  then  living  of  any  deceased  grand- 
child. 

8.  OuASAimr— -Rbuedibs  or  Oieditob— Cor- 

DITIONS  PbECEDENT. 

Where  a  mortgagee  sold  the  note  and  mort- 
gage, and  gave  a  bond  secored  by  a  deed  guar- 
antying the  principal  and  Interest,  the  buyer 
eonid  enforce  the  bond  and  deed  without  first 
selling  the  land  described  in  the  mortgage;  the 
mortgagee  htSng  a  guarantor  of  the  payment  of' 
the  debt 

Appeal  from  Circuit  Court,  Wayne  County,. 
In  Chancery;  Joseph  W.  Donovan,  Judge. 

Consolidated  suits  by  Sidney  T.  Miller, 
trustee,  against  Joseph  B.  McLaughlin  and 
others,  and  by  the  same  plaintiff  against 
Bryant  Walker,  trustee,  and  others.  From 
a  decree  for  complainant  defendants  Anna 
Georglna  Hobtwrd  and  others  appeaL  Af- 
firmed. 

Ar^ed  before  MOORB,  0.  J.,  and  GRANT, 
BLAIR.  MONTGOMGRT,  and  OSTRAM- 
DOR,  JJ. 

Willis  O.  Clarke,  for  appellants  Dingwall 
and  others.  Mlllw,  Smith,  Alexander  ft 
Paddock,  for  appellee. 

MOORB,  O.  J.  A  veadlng  of  the  opinkms 
in  Re  Beecber's  Estate,  118  Mich.  667,  72- 
N.  W.  11.  and  BIddle  v.  Biddle,  117  Mich. 
28.  75  N.  W.  91.  may  aid  in  onderatanding 
the  mattna  in  controversy  in  this  litigation. 
After  the  opinitm  was  filed  In  Biddle  v. 
BIddle,  what  was  known  as  the  "Biddle 
House  Property"  waa  sold.  Some  of  the 
funds  realized  therefrom  were  by  direction 
of  the  court  Invested  In  the  purchase  of 
the  securities  which  are  sought  to  be  fore- 
closed in  this  proceeding.  A  history  of  the 
securities,  taken  from  brief  of  counsel,  but 
borne  out  In  the  record.  Is  as  follows: 

"On  March  13.  1893,  Joseph  R.  McLaughlin 
and  Robert  J.  McLaughlin,  defendants  in 
the  flrat  of  the  above-entitled  causes,  and 
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CbarlM  O.  Temans  and  Edmund  J.  Owen,  |  amoog  other  things,  that  the  amotmt  of 
both  since  deceased,  made  a  bond  and  mort-  ;  said  bond  was,  as  of  September  13,  181»S. 
gage  to  Margaret  Woodbrldge  to  secure  pay-  ,  $118,000  of  principal,  payable  July  1,  190O.  i 
ment  of  the  sum  of  $121,115.   The  mortgage  ;  with  interest  thereon  at  the  rate  of  6  per  I 
covered  a  part  of  private  claim  671  In  Ecorse,  |  cent,  payable  December  13,  1898,  and  every 
Wayne  county,   Mich.    On  July  24,  1895,  |  three  months  thereafter,  until  the  whole  of 
Margaret  Woodbrldge  assigned  this  bond  and    said  principal  sum  should  be  paid,  all  pay* 
mortgage  to  Collins  B.  tinbbard  and  George  i  ments  to  be  made  at  the  Detroit  Savin;r-« 
Dingwall,  who  on  the  following  day  assigned  I  Bank ;  and  the  time  of  payment  of  said 
them  to  George  L.  Beecher  and  Luther  S.  !  bond  and  mortgage  was  thereby  so  modified 
Trowbridge,  administrators  of  the  estate  of    and  extended,  and  the  said  defendants  Jebb 
Luther  Beecher,  deceased.   On  the  same  day,  ;  and  John  V.  Moran  thereby  agreed  to  pay  | 
July  25, 1895,  Hubbard  and  Dingwall  guaran-    the  same  to  the  said  ctnuplalnant  herein, 
tied  to  said  administrators,  tbeir  successors,  i  *  *  *   Said  agreement  also  Evovfded  thai 
and  assigns,  the  payment  of  the  bond  and  !  all  of  the  existing  agreements  and  secorltlei 
mortgage,  and  to  secure  this  guaranty  Hut>-  .  should  remain  in  full  force  and  tfect,  ex- 
bard  and  Dingwall  and  their  wives  by  war-    cept  as  modified  by  said  agreement:   *    •  • 
ranty  deed  ccmveyed  to  George  L.  Beecher    i^ter  It  was  arranged  to  substitnte  tor  the  i 
certain  premises  In  Detroit   Mr.  Beecher  '  stock  In  the  Cook  Farm  Company,  Limited,  | 
at  the  same  time  executed  to  Hubbard  and    certain  real  estate  of  said  company  on  the  I 
Dingwall  bis  declaration  of  trust,  stating  in  I  Cook  Farm,  and  accordingly,  on  December 
substance  that  Hubbard  and  Dingwall  had  '  28,  1900,  with  consent  of  parties,  Including 
guarantied  the  payment  as  aforesaid,  and    ColUns  B.  Hubbard  and  George  Dingwall, 
that  the  lands  were  conveyed  to  Beeper  as  i  said  defendant  Bryant  Walker,  trustee^  exe- 
securlty  for  said  guaranty.  On  December  1,  |  cuted  a  declaration  of  trust  to  the  ^ect 
1906,   an  agreement  was  made  between  |  that  the  Cook  Farm  Company,  Limited,  had 
Beecher  and  Trowbridge,  administrators,  and  '  that  day  conveyed  to  him  certain  premlsefl 
other  parties  In  Interest  Including  Collins  <  in  Detroit  on  the  Oook  Farm,  whlcb  the 
B.  Hubbard  and  George  Dingwall,  redtln^    said  Walker  held  in  trust  to  sell  and  convey 
among  other  things,  the  bond  and  mortgage  j  apon  the  written  request  of  the  Detroit  Sav- 
and  the  aforesaid  assignments  fuid  guaranty    ingg  Bank,  or  of  Sidney  T.  Millar,  tnutee. 
thereof ;  that  the  interests  of  Edmund  J.  |  or  both,  the  proceeds  of  such  sale  to  be  used. 
Owen  and  defendants  McLaughlin  were  then    jirgt,  to  pay  all  taxes  and  assessments  which 
owned  by  defendant  Louise  M.  [Owen]  Jebb;  :  might  be  levied  against  said  lands  during 
that  the  interest  of  Yemans  was  then  owned  '  the  existence  of  the.  trust  and  to  pay  all 
by  defendant  John  V.  Moran;  that  the    expenses  connected  with  the  formation  and 
claim  of  said  administrators  upon  said  bond    maintenance  of  the  same ;  second,  to  secure 
bad  been  presented  to  the  commissioners  on    the  Detroit  Savings  Bank  for  all  advances 
claims  against  the  estate  of  Edmund  J.    which  it  might  make  from  time  to  time  to 
Owen,  deceased,  and  it  was  agreed  that    said  Jebb  for  moneys  required  for  the  proi>er 
said  claim  against  the  estate  of  Owen  was  ,  performance  of  said  trust  not  exceeding 
thereby   withdrawn,   and  said   defendant  !  $25,000;  third,  to  secure  to  said  Sidney  T. 
Louise  M.  Jebb  therewith  delivered  to  said  ,  Miller,  trustee,  the  performance  by  said  Jebb 
administrators  $47,000  par  value  of  the  stock  I  of  the  agreement  of  September  9,  ISas. 
of  the  Cook  Farm  Company,  Limited,  to  be  ,  Said  Cook  Farm  Company,  Limited,  stock 
held  as  additional  securl^  for  the  payment  i  and  land  were  obtained  by  Mrs.  Jebb  from 
of  Bald  bond  as  tberebr  extended ;  that  said  :  the  estate  of  her  deceased  husband,  Edmund  ! 
defendants  Jebb  and  John  V.  Moran  thereby  !  J.  Owen,  one  of  the  makers  of  the  original  i 
agree  to  pay  to  said  adminlBtrators  the  un-  ;  bond  and  mortgage  In  suit   On  February  24. 
paid  amount  of  said  bond,  to  wit  $118,394.99,  !  1902,  Sidney  T.  Miller,  trustee,  filed  his 
$30,000  on  or  before  July  1, 1900,  and  interest    bill  of  foreclosure  against  the  lands  orlginal- 
from  September  13,  1895,  at  the  rate  of  6    ly  mortgaged,  and  also  the  Hubbard  and  j 
per  cent  per  annum,  payable  semiannually,  '  Dingwall  lands.   To  this  bill  the  defendants  i 
and  that  the  time  of  payment  of  said  bond    Anna  Georgina  Hubbard,  Collins  B.  Hubbard, 
and  mortgage  was  so  extended ;  that  the  '  and  George  Dingwall  demurred  on  the  ground 
other  parties  to  said  agreement  executed    of  multifariousness.   Their  demurrers  were 
the  same  in  token  of  their  assent  thereto;  i  overruled  in  circuit  court  and  on  appeal, 
and  that  all  of  the  then  existing  agreements    Miller,  Trustee,  v.  McLaughlin  et  at,  332 
and  securities  should  remain  in  full  force    Mich.  234,  93  N.  W.  435.   Thereupon  the 
and  effect  excepting  as  modified  by  said  ,  same  defendants,  Collins  B.  Hubbard.  Anna 
agreement   By  agreement  dated  September  '  Georgina  Hubbard,   and  George  Dingwall 
9,  1898,  made  by  the  parties  in  interest.  In-    filed  their  plea,  which  was  overruled.  The 
eluding  defendants  Hubbard  and  Dingwall,  ;  defendants  took  an  appeal  to  this  court 
the  bomplalnant  Sidney  T.  Miller,  trustee,  '  which  was  dismissed.    The  defendants  moved 
bought  said  bond  and  collateral  securities.  :  this  court  to  reinstate  the  appeal,  whlcb 
The  eald  agreement  recited  the  foregoing  '  motion  was  denied.   Miller  v.  Hubbard  et  aL. 
agreements  and  guaranty,  and  further  agreed,  .  98  N.  W.  390.   George  Dingwall  then  ^pUed 


Mich.) 


UILLEB  MoLAUQHLIN. 


779 


to  the  circuit  oourt  to  enter  a  final  otisr 
OTerrullng  said  plea.  This  application  was 
denied,  and  then  laid  defendant  reappealed 
from  the  order  orermling  bis  plea,  which 
reai^peal  was  dlamlssed  on  the  motion  of 
complainant.  Miller  t.  Dingwall,  Supreme 
Oourt  Vile  No.  20,897  [no  opinion].  On 
July  1.  1902,  the  said  Sidney  T.  Miller,  trus- 
tee, filed  his  bin  to  enforce  said  trust  against 
Bald  Bryant  Walker,  trustee,  Ix>ulBe  M.  Jebb. 
and  the  Detroit  Savings  Bank.  Such  pro- 
ceedings were  taken  that  both  of  said  causes 
came  on  to  be  heard,  and  the  same  were 
consolidated,  and  thereupon,  on  proofs  taken 
in  open  court,  the  decree  herein  was  entered. 
From  said  decree,  Anna  Georglna  Hubbard, 
Collins  6.  Hubbard,  and  George  Dingwall 
now  appeal.  The  said  Collins  B.  Hubbard 
and  Qeorge  Dingwall  also  appeal  from  the 
order  oTerrullng  their  plea,  and  the  said 
Ceorge  Dingwall  further  appeals  from  the 
refusal  of  the  circuit  court  to  make  final 
the  order  OTOTruling  the  plea." 

Counsel  say  In  the  brief  that  under  said 
decree  a  sale  of  all  the  lands  described  there- 
in has  beoi  had,  resulting  In  a  deficiency  of 
nearly  $60,000.  The  defenses  Insisted  on  by 
the  appellants,  as  stated  by  counsel,  are  five : 
"First  The  possibility  of  unborn  heirs  to  the 
property  In  question  vitiates  the  scheme  of 
this  litigation  in  all  Its  branches  for  lack  of 
parties.  Second.  The  existence  of  an  In- 
heritance tax  as  a  lien  upon  all  the  real 
property  given  as  security  in  these  cases 
renders  the  state  of  Michigan  a  necessary 
party,  and  It  has  not  been  made  a  party. 
Third.  The  proceedings  against  these  appel- 
lants are  premature,  and  can  only  take  place 
after  exhaustion  of  the  remedies  which  com- 
plainant has  against  the  principal  debtors. 
Fourth.  Certain  oral  agreements  made  by  the 
complainant  with  certain  of  the  defendants, 
which  resulted  In  extending  the  time  of  the 
principal  Indebtedness,  have  entirely  released 
the  appellants.  Fifth.  The  consolidated  cause 
is  a  four-fold  litigation,  with  three  branches 
of  which  the  appellants  are  In  no  way  con- 
cerned; but  by  reason  of  being  Improperly 
joined  the  entire  burden  of  the  defense  has 
t>een  cast  upon  them,  and  this  improper 
Joinder  makes  the  bill  multifarious." 

As  to  the  fifth  of  these  defenses  we  think 
the  question  was  settled  by  the  opinion  in 
Miller  V.  McLaughlin,  132  Mich.  234.  93  N.  W. 
43S.  As  to  the  fourth  defense  we  shall  con- 
tent ourselves  with  saying  we  have  examined 
it.  as  presented  by  counsel,  and  do  not  think 
it  well  taken.  The  other  defenses  will  be 
considered  in  the  order  in  which  they  are  pre- 
sented. 

First  Does  the  poBsiblllty  of  unborn  heirs 
to  tlie  estate  of  Mrs.  BIddle  postpone  the 
fiMreclosnre  of  these  securities  until  some  in- 
definite time  In  the  future,  because  the  i>oa- 
slble  unborn  heirs  cannot  be  made  parties? 
Counsel  quotes  from  the  provisions  of  the 
will,  and  then  says  In  his  brief:  *'Yet  it 


is  apparent  from  the  provlslonfl  of  the  will 
described  above  that  grandchildren  and  great- 
grandchildren might  be  bom  subsequent  to 
the  partition  suit  who,  on  account  of  the 
remainders  being  contingent,  may,  when  the 
last  child  Is  dead  and  the  effect  of  the  will 
finally  determined,  hare  Interests  in  the  BId- 
dle House  properly  entirely  unrepresented  In 
the  partition.  On  account  of  the  advanced 
age  of  the  two  surviving  children  of  Eliza 
F.  BIddle,  although  In  law  it  Is  always  to 
be  considered  a  legal  possibility.  It  is  as  a 
matter  of  fact  Improbitble  that  any  more 
grandchildren  will  be  born :  but  new  great- 
grandchildren are  fast  appearing  In  tbe  world, 
some  five  or  six  having  already  been  bom 
since  the  partition  case,  one  being  siKvified 
by  the  witness  Miller  [the  complainant]  In 
his  testimony,  with  tbe  further  statement 
that  others  existed,  he  knew  not  how  many," 
Upon  the  death  of  a  grandchild  who  may  be 
parent  of  any  of  the  lately  bom  great-grand- 
children before  the  death  of  the  two  remain- 
ing children.  It  will  happen  that,  when  the 
death  of  those  children  does  occur,  the  at 
present  unvested  one-half  of  this  property 
will  vest  in  the  great-grandchildren  to  the 
extent  that  their  parent,  the  grandchild, 
would  have  taken.  In  short,  the  position 
of  tbe  appellants  Is  that  both  the  partition 
case  and  the  present  suit  are  defective  for 
want  of  parties,  and  that  no  suit  can  be  prop- 
erly brought  of  the  nature  of  the  present 
litigation  until  the  entire  estate  is  vested 
by  the  death  of  the  remaining  children." 

Mrs.  Btddle  died  prior  to  1SC5,  in  which 
year  her  will  was  probated.  The  same  ques- 
tion presented  here  was  suggested  In  Bid- 
die  V.  BIddle,  supra.  A  reference  to  the  opin- 
ion in  that  case  will  show  that  grandchil- 
dren and  great-grandchildren  were  before  tbe 
court  It  will  show  how  they  were  brought 
In.  Parties  having  the  same  interest  which 
an  unbom  heir  would  have  in  the  estate, 
should  it  now  come  Into  the  world,  were  be- 
fore the  court  then.  Their  Interests  were 
fully  represented.  The  complainant  In  this 
ease,  as  trustee,  represents  grandchildren  and 
great-grandchildren  of  Mrs.  Biddle.  We 
think  the  following  proposition  Is  applicable 
here:  "Parties  by  r^resentatlon  are  inter- 
ested persons  not  named  as  parties  In  the 
suit  but  deemed  to  be  sufficiently  represented 
for  certain  purposes  of  the  suit  by  parties 
thereto  holding  special  relations  to  them. 
The  doctrine  grows  out  of  convenience  or 
necessity  in  the  administration  of  justice. 
Especially  Is  It  applicable  where  the  parties 
not  before  the  court  are  only  possible  par- 
ties, not  In  esse,  and  where  the  interest  of 
all  parties  In  being  require  a  decree  which 
will  completely  and  finally  dispose  of  the 
subject-mntter  of  the  litigation.  Such  pos- 
sible parties  cannot  as  a  matter  of  course, 
be  brought  before  the  court  In  person,  and 
It  would  be  highly  Inconvenient  and  unjust 
that  the  rights  of  all  parties  In  being  should 
be  required  t^  await  the  possible  birth  of 
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new  claimants  until  the  i>oBsiblli^  of  such 
birth  has  become  extinct  If  persons  In  be- 
ing are  before  the  court,  who  have  the  same 
Interest  and  are  equally  certain  to  bring  for- 
ward the  entire  merits  of  the  Question,  and 
thus  give  such  Interests  effective  protection, 
the  dictates  both  of  conTenlence  and  justice 
require  that  there  should  be  a  complete  de- 
cree." Fletcher  on  Equity  Pleading  A  Prac- 
tice, S  33.  We  have  a  case  here  where  the 
defendants  have  had  complainant's  money,  to 
secure  the  payment  of  which  a  mortgage 
was  transferred  by  them  and  Its  payment 
guarantied.  The  defendants  have  not  lived 
up  to  their  agreement,  and,  when  complain- 
ant seeks  to  enforce  his  remedy.  It  is  said 
by  way  of  defense  that  children  may  yet  be 
bom  who  have  an  interest  in  the  fund  secur- 
ed by  the  mortgage,  and  that  it  cannot  be 
enforced  for  that  reason  until  some  Indefinite 
period  In  the  future.  We  think  this  defense 
has  no  merit  The  court  which  authorized 
the  purchase  of  this  mortgage  has  ample  au- 
thority to  see  that  the  fund  secured  thereby 
reaches  the  proper  parties.  See  Slil  v. 
Ketchum,  Har.  Ch.  423 ;  Cook  v.  Wheeler,  Id. 
443 ;  Adams  v.  Bradley,  12  Mich.  346 ;  Snook 
V.  Pearsall,  95  Mich.  634,  54  N.  W.  721. 

Is  the  second  defense  good?  Counsel  claim 
there  is  an  Inheritance  tax  due  tbe  state 
of  about  9500  under  the  provisions  of  Act 
No.188,  p.  284,  Pub.  Laws  1899,  and  that  the 
mortgage  cannot  be  foreclosed  until  that  tax 
la  paid.  It  has  not  occurred  to  tbe  officers 
representing  the  state  that  It  has  any  claim 
for  an  Inheritance  tax,  and  the  state  Is  not 
asserting  any  such  claim.  Whatever  claim 
any  heir  may  have  Is  conferred  upon  It  by 
the  will  of  Mrs.  Biddle,  which  was  probated 
in  1866.  Stellwagen.  AdmV,  v.  Durfee,  130 
Mich.  166,  89  N.  W.  728,  Is  authority  for  the 
statement  that  our  inheritance  law  Is  a  sub- 
stantial copy  of  the  New  York  statute,  and 
that  the  construction  put  upon  It  by  the  New 
York  courts  as  a  rule  should  control.  The 
following  cases  are  authority  for  the  proposi- 
tion that  in  a  case  like  tbe  one  at  bar  the 
inheritance  tax  law  does  not  apply:  In 
re  Seaman,  147  N.  Y.  69,  41  N.  B.  401 ;  Mat- 
ter of  Pell.  171  N.  Y.  48,  63,  68  N.  B.  789, 
57  L.  R.  A.  540,  89  Am.  St.  Rep.  791. 

Is  the  third  defense  wel)  taken?  This  is  | 
based  upon  tbe  claim  that  it  was  the  duty  to 
sell  the  land  described  In  the  original  mort*  | 
gage  before  a  claim  could  be  urged  against 
the  land  of  the  appellants  or  against  the 
appellants.  This  claim  could,  perhaps,  be 
successfully  urged,  were  appellants  not 
guarantors  of  payment;  but  they  were  such 
guarantors.  See  Johnson  v.  Shepard,  85 
Mich.  115;  Michigan  State  Bank  v.  Trow- 
bridge, 92  Mich.,  217.  62  N.  W.  632.  Tbe 
report  of  sale  shows  that  all  the  land  has 
been  sold,  and  that  there  is  still  a  deficiency 
of  nearly  $50,000.  We  do  not  tUnk  the  third 
defense  Is  well  taken. 

The  decree  ot  the  court  below  la  afllnned, 
with  costs. 


MiLLBR  T.  Mclaughlin  et  at 

(Supreme  Court  of  Michigan.  Sept  28,  1905^1 

1.  MOBTGAOKS  — SriPVUTIOHB  — BEqUEST  TO 

Tbustek  to  Fobbclosb. 

Where  it  was  agreed  that  property  con- 
veyed to  a  tmstee  to  secure  an  obligation  should 
be  sold  at  tbe  written  request  of  parties  named, 
and  a  request  to  sell  was  duly  made,  the  da^  to 
foreclose  the  trust  became  iterative. 

2.  Actions— Consoudatioh—Objectioks. 

Where  a  party's  rights  could  be  protected 
in  a  consolidated  suit,  he  could  not  object  to 
the  order  of  consolidation  <hi  the  gnniDd  that  be 
should  have  been  made  a  patty  by  amendment 
to  the  original  bill. 
8.  Save. 

A  defendant  though  deprived  of  bis  rights 
to  file  a  a^}t8-bill  against  a  codef  endant  to  com- 
pel a  contribution  to  the  indebtedness  sued 
lor  by  reason  of  a  consolidation  of  suits,  can- 
not obtain  a  reversal  of  the  decree,  where  be 
may  maintain  an  action  at  law  against  tbe  co- 
defendant  for  the  amount  due  from  blm. 
4.  Sake. 

Where  a  defendant  might  have  ap[»eared  in 
either  of  the  two  suits  and  6Ied  a  cross-bill 
against  a  codefendant  to  compel  a  contribution, 
but  failed  to  do  so,  and  failed  to  do  so  after  tbe 
consolidation  of  tbe  suits,  the  order  of  consolida- 
tion did  not  deprive  blm  of  rights  sufficient 
to  jastify  a  reversal  of  the  decree  in  tbe  con- 
solidated suit 

6.  Apfeai.— Objbotion  Not  Maob  Below. 

An  objection  to  a  decree  foreclosinr  a  mort- 
gage, not  made  in  tbe  court  below,  wul  not  be 
considered  on  appeal. 

6.  MoBTGAOBs— FosimosTnix— OouciBBion- 
bb's  Debus— Rkcordino. 

Pub.  Acts  1899.  p.  310.  No.  200,  provides 
that  deeds  on  tbe  sale  of  land  ander  a  mortgage 
foreclosnre  suit  shall  be  executed  by  tSie  com- 
missioner, who  shall  Indorse  thereon  the  time 
when  the  same  shall  become  operative,  and  wbo- 
sfaall,  within  20  days  after  the  sale,  deposit  the 
deed  with  tbe  register  of  deeds.  In  a  snit  to 
foreclose  a  mortgage,  the  commissioner  made 
a  report  of  tbe  sale,  and  bis  deed  was  recorded 
on  tbe  same  day.  Subsequently  the  coort  con- 
firmed tbe  commissioner's  repott  of  sale  and  de- 
nied tbe  motion  to  set  aside  tbe  deed.  BeU, 
that  the  deed  was  recorded  in  eonfonnitr  with 
tbe  statute. 

Appeal  from  Glrcnlt  Court  Wayne  Ooun- 
ly,  in  Chancery ;  Joseph  W.  Donovan,  Judge. 

Consolidated  suits  by  Sidney  T.  Miller, 
trustee,  against  Joseph  B.  McLaii^Un  and 
others,  and  by  tlie  same  complainant  against 
Bryant  Walker,  trustee,  and  oUiere.  From 
a  decree  for  complainant;  defendants  ^rant 
Walker  and  another  appeal.  Affirmed. 

Ai^ed  before  MOORB,  C.  J.,  and  QRANT, 
BLAIR,  MONTGOMBllY,  and  OSTBAKDEa 
JJ. 

Walker  &  Spalding,  for  appellants  Walker 
and  Jebb.  Miller,  Smith,  Alexander  &  Pad- 
dock, for  appellee. 

GRANT,  J.  Separate  appeals  were  taken 
In  this  case  by  defet^nts  Walker  and  Hra. 
Jebb,  and  otber  reasons  urged  against  consoli- 
dation than  those  urged  by  the  other  appel- 
lants. They  also  urge  objections  to  the  de- 
cree which  affect  them  alone.  A  separate 
opinion  in  their  case  Is  therefore  necessary. 

1.  Tbe^  urge  that  the  consolldatlwi  was 
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pnjiidlcUil  to  the  dtfendant  Jebb  ftnd  de- 
^nrived  ha  of  material  rights,  becatue 

<a)  ^wr  Inelat  that  under  the  tnut  agree- 
ment of  Walker,  to  foreclose  whldi  the  sec- 
•waA  snlt  was  brought,  tlie  dntjr  to  sdl  the 
trust  pnqierty  woidd  not  arise  until  there 
was  an  ascertained  deficiency  tind«  the  for^ 
•closore  of  the  original  mortgage,  so  that  the 
flec<md  suit  was  prematmre.  This  appears  to 
be  based  upon  the  theory  that  there  was  an 
extension  of  time  to  tbta  trust  agteement 
The  inrties  evidently  desired  to  gain  tlmew 
■Complainant  refused.  Mr.  Walker,  In  his 
testimony,  says :  *^ere  was  do  definite  ex- 
tension (tf  this  large  mortgage  for  a  period 
•of  five  years,  beeanse  It  conld  not  be  obtaii^ 
«d ;  bnt  the  understanding  was  that  this  was 
to  proTlde  means  imtll  we  could  sell."  So 
this  trust  agreement  was  assented  to  by  Mr. 
Miller,  to  be  sold  by  him  upon  the  "written 
request  of  the  Detroit  SSTlngs  Bank,  or  at 
ffidney  T.  Miller,  tmstee^  or  both."  After 
eome  time  the  reanest  was  made,  and  the 
-duty  to  foracloae  ttie  trust  tiiea  became  op* 

(b>  It  la  also  insisted  that  Walker  and  Mrs. 
Jebb  should  be  made  parties  by  an  amend- 
ment to  Uie  original  bill,  and  not  by  consol- 
idation. Mrs.  Jebb's  rights  can  be  thorough- 
ly protected  la  the  consolidated  suit  She 
ml^t  have  gained  some  addiUonal  time,  if 
tironght  In  1^  amendment,  instead  of  by  con- 
-flolidation.  She  is  not  otherwise  prejudiced. 

(c)  It  la  n^  urged  that  by  ttie  OHUotlda- 
-tlon  Mrs.  Jebb  Is  deprived  of  the  rigbt  to  file 
M.  cross-bill  against  her  codefendant  Moran,  to 
-compel  him  to  contribute  toward  the  pay- 
ment of  such  portion  of  the  indebtedness  as 
was  satisfied  by  the  sale  of  her  Individual 
property,  put  up  as  collateral  for  the  Joint 
obligation  of  Mrs.  Jebb  and  Mr.  Moran 
through  the  tnut  agreement  If  she  Is  now 
deprived  of  that  right  In  these  chancery 
«nits,  she  still  may  maintain  a  suit  at  law  to 
recover  Uie  amount  due  from  Mr.  Moran. 
Mrs.  Jebb  might  have  appeared  In  either  oS 
the  two  suits  and  filed  a  cross-bill.  She  did 
not  choose  to  do  so,  and  we  think  now  she 
f  s  not  entitled  to  have  the  decree  reversed. 
Even  upon  the  order  of  consolidation  she 
mli^t  have  adked  leave  to  interpose  a  oross- 
t>ill  for  the  protection  of  her  rights  as 
Against  Moran,  and  the  court  would  nndoubt- 
•edly  have  granted  it  A  court  of  chancery 
-determines  and  settles  the  rights  of  all  the 
parties  to  a  transaction  of  this  character,  In 
order  to  avoid  a  multiplicity  of  suits.  We 
think  it  is  Mrs.  Jebb's  own  fault  that  she 
has  not  put  herself  In  Uie  position  which  en- 
titles her  now  to  this  remedy. 

2.  It  Is  nrged  that  the  decree  is  erroneous 
<a)  because  Interest  was  computed  at  an 
«xce8BiTe  rate;  (b)  because  the  proceeds  of 
the  sale  of  Mrs.  Jebb's  property  are  applied 
to  her  Indebtedness  to  the  Detroit  Savings 
Bank,  not  yet  due;  (c)  that  the  decree  re- 
quires the  sale  of  Mrs.  Jebb's  property  to  be 
made  by  a  circuit  court  commissioner,  in- 
stead of  the  trustee.   No  such  claims  were 


made  in  the  court  btiow,  upon  filing  ob- 
Jecticms  to  the  report  of  the  commissioner, 
or  on  entering  the  decree.  The  objections 
are  made  too  late.  Beldlng  v.  Meloche,  IIS 
Mich.  228,  71  N.  W.  S92;  Beck  t.  Finn,  122 
Micb.  21,  80  N.  W.  786. 

8.  It  wu  next  contended  ttnt  the  com- 
misirioner's  deed  was  improperly  executed 
and  recorded  befOTO  the  consummation  of 
the  sale.  The  report  of  the  ciHnmlssloner 
was  made  November  3,  18D4,  and  his  deeds 
m.  the  sale  were  recorded  on  ttie  same  day. 
The  defendants  moved  to  set  aside  the  sale 
and  vacate  the  deeds,  and  on  the  2lBt  of 
November  an  order  was  made  by  the  court 
modi^lng  and  confirming  the  commission- 
er's report  of  sale  and  denying  the  motion 
to  set  aside  the  deeds.  ^  Act  No.  200,  p. 
81A  Pnb.  Acts  189D,  It  is  provided  that  the 
circuit  C0!uit  commissioner  shall  upon  such 
sale  execute  deeds.  Indorsing  thereon  the 
time  when  sale  shall  become  <H)erative,  and 
shall  within  20  days  after  such  sale  depos- 
it the  same  wltti  the  register  of  deeds  of  the 
county.  The  recording  was  In  conformity 
with  this  Btetute. 

Decree  is  afibmed,  with  costs. 


DOnOLABS  V.  PAINS  at  al. 
(Supreme  Court  of  Midtican.  Sept  28,  1905.) 

1.  FUNOIPAL  AND  AOXH-^-SCOFB  Ot  AUTHOB- 

ITT— Evidence. 

In  an  action  for  the  converaioQ  of  certaiQ 
stock,  which  defendantB  had  purchased  for 
plaintiff  upon  her  order,  given  to  one  of  defend- 
ants' agents,  evidence  that  the  agent  bad  no  au- 
thority to  make  a  contract  obligatinK  defendants 
to  purchase  the  stock  was  admissiole  to  show 
that  the  contract  was  made  where  the  order  was 
execnted,  and  not  where  it  wa>  given. 

2.  CoNTBACTB— Place  ot  ExBotmoN. 

Where  plaintiff,  who  lived  in  Michigan,  di- 
rected defendants,  through  their  agent  in  that 
state,  to  purdiase  certain  stock,  which  order  de- 
fendants, who  lived  and  transacted  business  in 
Massachusetts,  executed  In  tliat  state,  the  ctm* 
tract  was  made  in  Massachusetts. 

3.  Saub— What  Law  Oovebns. 

A  contract  Is  to  be  Interpreted  according  to 
the  law  of  the  place  where  it  Is  made,  unless  by 
the  terms  or  nature  of  the  contract  It  appears 
that  It  was  to  be  executed  in  another  country, 
in  which  case  the  law  of  die  place  of  execatlon 
governs. 

[Ed.  Note. — For  cases  In  point,  see  voL  11, 
Cent.  Dig.  Oontractx,  SS  724-727.] 

4.  Sahb— Intention  of  Pabties. 

Where  plaintiff,  residing  in  Michigan,  or- 
dered of  defendants,  through  their  agent  in  that 
state,  stock  which  defendants,  who  were  resi- 
dents of  Massacbtasetts,  purchased  in  that  state, 
and  for  which,  accordlog  to  an  esteblisbed  cus- 
tom, plaintiff  paid  In  Michigan,  init  was  entitled 
to  pay  for  In  Massachusetts  or  elsewhere,  no  in- 
tent to  have  performance  of  the  contract  take 
place  elsewhere  than  in  Massachusetts  was  ap- 
parent and  hence  the  law  of  Maasachusetta 
governed. 

6.  Sauk  —  Intrbpbetation  —  Question  or 
Law. 

Where  the  testimony  in  reference  to  the 
terms  of  an  oral  contract  Is  not  In  conflirt,  in- 
terpretation of  the  contract  la  for  the  court. 

[Ed.  Note.— For  casra  In  p^t  see  vol.  11, 
Cent  Dig.  Contracts,,!  760.] 
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Error  to  Glrcalt  Ootnt,  Hongbton  County; 
Albert  T.  Streeter,  Jndge. 

Action  by  Nellie  B.  Douglass  against  Wil- 
liam A.  Paine  and  another.  From  a  Judg- 
ment fW  plaintiff,  defendants  appeal.  Be> 
Tersed. 

Argued  before  MOORE.  C.  J.,  and  Mc- 
ALVAT.  BLAIR,  OSTBANDER.  and  HOOK- 
ER, JJ. 

Gray  ft  Stone,  for  appellants.  Ball  ft  Ball 
(Tbomas  J.  Barry,  of  counsel),  for  appelle& 

HOOKER,  3.  The  plaintiff  Is  a  married 
woman,  residing  at  Hougbton.  In  this  state. 
Defendants  are  stodEbrokers,  residing  and 
doing  business  at  Boston,  Mass.  They  also 
maintain  a  branch  office  at  Houghton,  Uich., 
In  charge  of  one  Mr.  Dee,  a  salaried  employs 
of  the  defendants;  the  sign  over  the  dow 
of  bis  office  being  "Paine,  Webber  ft  Oo. 
Thomas  S-  Dee.  Manager."  The  plaintiff  oc- 
cupied rooms  In  the  same  bnllding  at  the 
time  of  the  tntnaactlon  which  gave  rise  to 
this  action.  The  action  was  brought  to  re- 
cover damages  toe  the  alleged  unlawful  sale 
and  conversion  of  some  Copper  Range  stock 
which  defendants  had  purchased  for  the 
plaintiff.  She  recovered  a  Judgment  In  the 
circuit  court,  from  which  the  defendants  have 
appealed. 

The  principal  questitm  arises  over  the  de- 
fendants' claim  that  the  court  should  have 
directed  a  Terdlct  In  their  favor.  A  con- 
sideration of  this  quesUon  will  require  a  brief 
statement  of  the  facta  of  the  case  Diade  by 
the  plaintiff's  eridence  What  has  been  said 
regarding  the  residence  and  character  of  tba 
business  of  the  defmdants  were  admitted 
facta.  The  plaintiff  teatlfled  that  she  was 
cognizant  of  such  facts,  and  commenced 
dealing  with  the  defendants  In  May,  1901, 
when  they  purchased  for  her  New  York 
BHerated  stock,  upon  bet  verbal  order  given 
to  Mr.  Dee  at  Hougbton,  as  was  her  uniform 
custom.  She  said  in  her  testimony :  *'Aside 
from  that,  I  have  purchased  Btock  through 
them  on  several  occasions.  I  always  gave 
the  order  to  purchase  the  stodc  to  the 
manager,  Mr.  Dee,  In  the  office  of  Paine, 
Webber  ft  Co.,  in  Uils  village.  Whenever  I 
have  given  those  orders,  the  purchases  have 
always  been  made  for  me.  I  always  gave  a 
verbal  order  to  buy  the  stock— never  a  writ- 
ten order.  After  I  gave  the  orders  I  would 
always  learn  from  Mr.  Dee  that  the  stocks 
had  been  purchased  and  the  prices  paid  for 
same.  I  never  had  any  statements  in  writ- 
ing of  stodcs  purchased.  I  suppose  state- 
ments of  my  account  came  to  their  office,  but 
they  were  never  sent  to  me.  I  got  my  Infor- 
mation as  to  what  they  had  purchased,  and 
the  prices  charged  to  me,  from  what  Mr.  Dee 
told  me.  I  didn't  want  Mr.  Douglass  to  know 
about  these  various  dealings.  He  dldnt 
know  anything  about  them,  and  I  dldnt  wish 
him  to  know.  I  asked  Palne-Webber  not  to 
mall  me  anything  direct;  that  I  would  get 
tiblngs  at  thdr  offica.   Everything  came  to 


their  office,  and  I  requested,  when  any  state- 
ment was  sent  me  from  the  East,  ttiat  it 
should  be  sent  to  the  office  here  under  cover." 
Her  attention  being  called  to  the  punbose  of 
the  Copper  Range  stock,  she  said:  "I  went  to 
the  office  this  day  with  a  friend  who  was  j 
holding  some  Copper  Range,  who  went  there 
for  the  purpose  of  selling  It,  and  asked  me  to  j 
go  with  her  for  that  purpose,  and  we  went  to  ! 
the  office,  and  she  told  Mr.  Dee  that  sbe 
wanted  to  sell  her  Copper  Range  that  day. 
and  Mr.  Dee  told  her  that  she  must  not  think 
of  selling  It,  and  that  It  was  going  into  the 
consolidation  at  ¥112.50 — was  to  be  con- 
solidated with  Battle ;  that  he  had  a  tel^ram 
from  Boston  stating  that  this  would  be  the 
kind  of  consolidation  before  the  middle  of 
Sept^ber,  and  he  showed  that  telegram  to 
tibis  party,  and  she  decided  not  to  sell  her 
ttotk.  Be  showed  the  telegram  to  me.  and 
asked  me  why  I  did  not  sell  100  shares  of 
Union  pacific^  which  I  was  carrying  In  tiieir 
office  at  that  time,  and  which  was  a  dividend- 
paying  vtxHik,  and  which  I  had  aa  an  invest- 
ment—why I  did  not  aell  that  and  buy 
Copper  Range,  200  diares  of  Capper  Range. 
I  told  him,  if  I  sold  the  Union  Fadflc;  I  boM 
it  at  a  loss;  but  he  said,  if  this  goea  Into  the 
consolidation  at  that  tlm^  yon  will  make 
so  much  more  you  could  afford  to  take  that 
small  loss,  and,  aftw  tolking  It  over,  on  bis 
advice  I  told  him  that  he  could  purchase — 
could  sell  the  Union  Padflc  tot  me,  and 
purchase  200  shares  of  Cc^per  Range  stock 
for  me.  The  telegram  was  signed  by  one  of 
the  Palnes.  It  was  not  a  table  telegram,  as 
I  have  seen  those  frequently.  The  telegram 
was  sent  to  Thomas  S.  Dee,  and  it  said:  'Ad- 
vise customers  to  buy  Copper  Range.  Will 
go  Into  the  consolidatimi  before  September 
15th  at  $112.60.'  It  was  not  written  on  any 
table  telegram.  Those  usually,  I  think,  are 
put  on  the  ^pewrlter.  I  gave  Mr.  Dee  an 
order  to  sell  my  Union  Pacific  at  a  lose, 
which  was  an  Investment  and  a  dividend- 
paying  stock,  on  bis  advice,  and  bought  200 
shares  of  Copper  Range — ^gave  him  an  order 
to  buy  it  I  do  not  know  exactly  what  my 
loss  was  on  the  sale  of  the  Union  Padflc,  but 
I  should  say  between  $400  and  (600.  Paine. 
Webber  ft  Co.,  held  at  that  time  a  Union 
Pacific  4  per  cent  bond  for  $1,000.  and  2^ 
shares  of  National  Bank  stock  of  Houghton, 
a  dividend-paying  stod^,  and  I  had  paid  In 
about  $1,000  in  cash.  The  bank  stock  was 
paying  12  per  cent  on  the  par  value.  It 
would  be  worth  about  $800  a  share,  I  suppose. 
Afterwards  I  was  informed  by  Mr.  Dee  that 
they  had  bought  200  shares  of  Coppor  Range 
for  me  at  $82.50.  I  got  that  information 
that  .same  afternoon.  I  did  not  get  any 
written  statement  of  it  He  just  told  me. 
That  stock  was  bought  on  the  22/0.  of  Au-  ! 
gust,  and  Mr.  Dee  left  on  the  27tb,  five  days  I 
later,  and  there  was  Sunday  Intervening,  1 
thtok.  After  Mr.  Dee  told  me  that  I  had  no 
further  communication  with  him  In  regard  to 
it  up  to  the  time  he  went  away.  Ur. 
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Foster  took  his  place  In  tbe  office  at  the  time 
he  went  away  on  the  27th.  Mr.  Foater  took 
charge  of  the  office,  I  bellere,  <m  the  28th. 
Mr.  Dee  left  on  the  27th.  On  Wednesday 
morning,  the  28th,  Mr.  Foster  sent  the  <^ce 
boy  to  my  door  to  ask  me  to  come  to  Palne- 
Webber's  office.  I  went  there  and  had  an 
interview  with  Mr.  Foster  in  the  iwiTate 
office^  He  told  me  that  I  mnst  either  pat  ap 
more  collateral  on  the  stock  that  they  bad 
bought  for  me  or  close  out  part  of  the  stocft. 
I  told  him  that  they  bad  the  same  mai^ 
that  tiwy  had  when  they  bought  the  stock  few 
me  as  an  Inrestment,  and  that,  as  .the  atoCk 
bad  not  depreciated  In  valoe,  I  refosed  to 
put  np  mwe  margin,  and  I  told  blm  that  be 
sbonld  not  cloae  out  any  of  my  stock,  and  be 
told  me  ttaat  those  were  tbe  orders,  and  that 
he  would  dose  out  the  stax^  and  be  ckwed 
out  100  shores  of  G(v^>er  Bange.  He  told  me 
that  morning  that  be  wonld  close  it  ont,  and 
told  me  the  next  day  tbat  he  had  aotd  100 
shares  at  $80.  I  told  blm  tbat  he  bad  no 
right  to  close  it  ont;  tbat  Mr.  Dee  bought 
tbe  stock  tor  me,  advised  me  to  boy  it  on  tbe 
margin  tbat  I  had  there;  and,  as  tbe  vtock. 
had  not  d^redated  in  valne^  that  I  would 
compel  the  firm  to  pat  It  ba(&.  I  wrote 
Mr.  William  A.  Paine  a  letter  stating  tbe 
facts  of  the  case  to  him,  and  they  returned 
tbat  100  shares  Oopprar  Bange  to  my  account, 
and  put  It  baA  at  fSO,  (Aiarglng  onnmlsslon 
both  ways.  I  cannnot  state  the  exact  time 
that  I  learned  that  tbe  stock  was  put  back 
in  my  account  They  have  It  In  tie  state- 
ment that  It  was  put  ba<ft  on  tbe  6th  <tf 
S^tember.  but  it  was  put  back  beime  that 
I  should  say  that  Mr.  Foster  Informed  me 
that  the  Btotik  had  bem  put  back  as  early  as 
the  4tb  or  Sth.  I  learned  it  then  ftom  Mr. 
Foster,  and  I  also  had  a  letter  from  Mr. 
PaiD^  stating  tbat  he  had  put  the  stock  back. 
At  the  time  Mr.  Foster  told  me  tbat  tiie  atodk 
bad  beoi  put  batft  be  said  tbat  he  was  wily 
acting  according  to  orders ;  that  be  bad  orders 
to  sell  the  stock  or  have  more  margin  on  it 
and,  of  course^  be  said,  if  Mr.  Paine  put  It 
back,  it  was  all  right,  and  tbat  be  bad  put  It 
bade  In  the  account ;  but  they  cduurged  commit 
sion  both  wi^B,  taking  the  stoc^  out  at  980^ 
and  putting  It  back  at  980.  Tb^  (diarged  on»- 
eighth  of  1  per  cent  for  buying,  and  the  same 
for  selling.  X  believe  that  Is  tbelr  rule.  I 
mean  to  say  ttaat  when  they  sold  my  stock 
against  my  protest  tfa^  charged  me  a  com- 
misirion  for  selling  it,  and  when  they  put  the 
stock  back  on  my  demand  tb^  ^rged  ma 
a  commission  for  putting  It  back— the  same 
commission  that  tbey  had  charged  for  selling 
it.   Hiat  would  be  commission  eodi 

way.  making  in  all  $26.  On  the  6th  of  Sep- 
tember, tbe  day  tbat  President  McKlnley  was 
abot,  I  gave  Mr.  Foster  an  order  to  sell  100 
shares  of  Missouri  Padflc,  a  dl^doid-paylng 
stock  tbat  tb^  were  bol<Ung  tor  me-^  sell 
that  becanse  I  thought  It  was  going  down  In 
price;  and  I  talked  with  Mr.  Fosta  whether 
I  should  sell  tbat  100  shares  of  Missouri 


Pacific,  which  was  a  dividend-paying  stock, 
or  sell  tbe  200  shares  of  Gt^iper  Bange  which 
were  In  my  account,  and  he  advised  me  not  to 
sell  tbe  200  shares  of  Goivor  Bange,  because 
It  was  going  to  advance  so  much  wboi  it 
went  into  the  oonsolldatloii,  whiefa  would  take 
place  within  a  very  sfawt  time.  He  advised 
me  very  mnch  agatost  it— tf  I  wanted  to  sell 
any  stock  to  sell  the  Missouri  Pacific ;  and  I 
gave  him  an  cnder  to  sell  It,  100  shares.  He 
told  me  afterwards  tbat  he  bad  sold  it  It 
was  sold  at  about  $102  a  share  according  to 
bis  repwt  and  I  lost  ^,000  by  the  sale  of 
tbat  stodE.  The  money  was  retained  by 
Paine.  Webbw,  ft  Co.,  and  credited  on  my 
account  That  was  all  tbat  took  place  at 
tbat  time  In  regard  to  stock  ^ansacUons. 
The  next  commanlcatlon  I  had  with  Paine, 
Webber  ft  Ca,  or  their  managw  b»e.  in 
r^ard  to  stock  account,  was  on  Tuesday 
morning,  September  24th.  Between  this  day 
and  the  day  on  which  I  ordered  the  sale  of 
the  Missouri  Pacific,  I  had  bad  no  communl- 
catloD  with  ttiem  at  all  to  r^;ard  to  this 
stock  transaction,  nor  bad  I  been  called  upon 
during  that  time  to  put  ixp  any  more  mon^ 
or  security,  nor  bed  it  been  Intimated  to  me 
in  tbe  meantime  that  my  account  was  poorly 
secured,  and  that  any  sale  would  be  made 
of  my  Btodt.  On  tbe  24tb  at  September  Bfr. 
Foster  sent  the  office  boj  to  my  door  to  ask 
me  to  come  to  the  office ;  that  he  would  like 
to  see  me.  We  were  living  in  tbe  same 
building  with  Palne-Weftber's  t^Bce  at  tbat 
tim&  I  went  to  the  office  ttf  PaIne>Webber, 
into  the  private  i^ce,  and  Mr.  Foster  told  me 
that  my  200  shares  of  Capper  Bange  was  sold, 
and  told  me  the  price  they  bad  got  for  it 
When  I  talked  with  blm  about  it,  be  said  that 
tbe  sto(A  went  down,  depreciated  in  value,  and 
Ibat  th^  were  obliged  to  sell  it  to  protect 
themselves,  which  tbey  did.  I  told  Mr.  Fos- 
ter that  tbey  bad  no  right  to  sell  the  stock 
without  giving  me  notice  and  without  my 
order.  He  claimed  that  tb^  had  a  right  to  sell 
it,  and  that  tbey  bad  sold  It  I  told  him  that 
I  would  see  Mr.  Paine  about  the  sale  of  the 
stock,  and  tbat  th^  bad  no  right  to  sell  It  with- 
out an  order,  and  be  claimed  that  the  margins 
were  loww  than  tbey  allowed  the  account 
to  be  in  the  office,  and  that  he  had  a  right  to 
sell  it  There  was  no  agreement  as  to  what 
amount  of  margin  was  to  be  kept  nor  was 
there  any  such  agreement  at  any  tim&  At 
the  time  I  bought  the  stodc  the  margin  was 
never  mentioned,  because  I  had  ample  mar- 
gin to  buy  the  stock  as  an  investment  at 
that  time.  He  told  me  that  be  had  sold  It 
for  $6aS0  and  $61, 1  think,  and  $oa  It  made 
a  loss  of  about  $4,600  m  the  Ck^per  Bange 
stock.  Afterwards  I  saw  Mr.  Dee  and  talked 
with  him  about  It  I  had  told  Mr.  Foster 
that  I  would  not  allow  that  tb^  bad  a  right 
to  sell  the  stock,  and  he  told  me  tbat  he  was 
acting  undo:  orders,  and  that  he  could  not 
do  anything  about  It  I  aAed  him  to  put  ttie 
stock  batft  In  my  account,  and  be  said  that  lie 
could  not  do  that,  and  that  Mr.  Dee  would  be 
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Jiome  soon,  and  I  conld  talk  with  him  i^ut 
it.  It  was  about  a  week  after  that  before  I 
talked  with  Mr.  Dee  about  It,  and  he  told  me 
that.  If  he  had  been  here,  It  would  never  hare 
happened,  and  I  told  blm  that  this  wiped 
■out  my  credit,  and  that  I  would  not  allow 
that  my  stock  waa  sold,  and  that  they  should 
put  It  back  to  my  account,  with  the  collateral 
that  I  had  up  at  that  time.  Mr.  Dee  said  that 
iie  could  not  do  anything  about  It;  that  I 
would  have  to  talk  with  Mr.  Palne  about  It 
But  he  said:  'Had  I  been  here,  It  never 
would  have  happened.'  He  said  that  he  waa 
powerless  to  do  anything;  that  he  couldn't 
■do  anything  about  It;  and  that  Mr.  Palne 
would  be  here  soon,  and  be  would  appoint  an 
interview,  so  that  I  could  talk  with  him  in 
regard  to  It  After  talking  with  Mr.  Dee  on 
■or  about  the  3d  or  Sth  of  October  I  wrote 
Mr.  Palne  a  letter— Mr.  William  A.  Paine— 
in  regard  to  their  closing  out  my  stock,  and 
told  blm  that  they  had  closed  the  stodE  with- 
out notice,  and  asked  him  to  put  it  back  in 
my  account.  I  never  received  any  reply  to 
that  letter,  and  I  talked  with  Mr.  Dee  In 
regard  to  that  Mr.  Ball  (to  Mr.  Gray): 
Have  you  got  tbat  letter?  Mr.  Gray:  No; 
we  haven't  for  a  reason.  Witness  (proceed- 
ing): Mr.  Palne  never  made  any  reply  to 
that  letter,  and  Mr.  Dee  told  me  tbat  he 
would  be  here  soon,  and  that  be  would  ap- 
point an  Interview  for  me  to  see  him,  and  let 
me  know  when  I  could  see  Mr.  Paine.  He 
was  here  the  last  of  October,  or  In  November. 
I  went  to  the  private  office  and  told  Mr. 
Paine  that  I  thought  they  bad  used  my  8to<^ 
in  a  very  wrong  manner  in  selling  it  without 
proper  notice,  and  Mr.  Palne  said  that  the 
margin  was  reduced,  and  that  they  had  the 
right  to  sell  that  stodi,  and  that  he  would  not 
-do  anything  about  it  at  all,  and  said  that, 
even  at  the  price  it  sold,  the  stock  account 
showed  a  Ions  to  tbpm  at  the  price  It  was  at 
tiiat  time,  and,  of  courae,  as  I  had  bad  all  this 
worry  and  sleeplessness  over  the  account  I 
think  I  cried  a  little  and  talked  with  Mr. 
Palne  and  tried  to  persuade  him  to  do  some- 
tbitig  for  me  in  regard  to  the  matter,  which 
be  refused  to  do.  He  at  that  time  tried  to 
persuade  me  to  give  them  a  note  for  the  dif- 
ference In  this  account  for  what  they  had 
sold  the  stock,  and  I  told  him  that  I  didn't 
consider  that  I  owed  them  anything,  that  I 
thought  the  debt  was  the  other  way.  and  I 
refused  to  give  any  note  or  make  any  settle- 
ment with  him  whatever.  He  asked  me  to 
<lgn  a  note  for  the  difference  that  showed  In 
this  account  at  the  time,  and  what  he  called 
tblB  collateral  note  that  they  had  up.  He 
said  tbat  he  only  called  the  securities  that 
I  had  up  worth  $6,000— the  bank  stoCk  $S,000, 
and  the  Union  Pacific  bond  f 1,000;  and  be 
said  there  was  a  loss  of  about  $1,200.  It  was 
that  amount  that  he  wanted  me  to  give  him  a 
note  for.  He  had  those  securities,  of  course. 
I  wanted  him  to  return  those  to  me  and  put 
the  stock  back  In  my  account — the  200  Copper 
Bange  which  they  had  sold.  And  Mr.  Palne 


said  that  he  couldn't  do  that  as  tbe  account 
stood ;  that  I  owed  him  this  amount  of  money 
OT&  and  above  the  value  of  the  securities. 
I  told  him  that  I  would  not  rea^^nlEe  the 
sale;  that  X  would  not  give  him  any  note, 
because  I  would  not  recognize  the  sale.  The 
Union  Pacific  bond  that  I  had  up  wIQi  them 
as  securi^  was  my  own.  The  25  shares  of 
Houghton  National  Bank  stock  belonged  to 
Mr.  Douglass,  and  tbey  knew  it  at  the  time 
they  took  it  as  collateral.  At  the  time  when 
the  bank  stock  waa  put  up  Mr.  Dee  bad  ajsked 
me  for  additional  margin.  This  was  before 
the  C>)pper  Range  was  bought  and  I  asked 
Mr.  Douglass  If  be  would  let  me  take  his 
stock  to  put  up  on  Missouri  Pacific,  of  which 
I  had  l(X>  aharee ;  that  It  was  a  dividend-pay- 
ing stock,  and  I  asked  him  to  loan  me  this 
bank  stod^,  and  be  gave  me — well,  I  don't 
know  what  you  call  it — ^power  of  attorney,  or 
something,  witb  the  stock.  Mr.  Dee  under- 
stood. He  was  called  to  the  bank.  He  un- 
derstood tbat  the  stock  stood  In  Mr.  Douglass* 
name,  and  was  never  to  be  changed  on  the 
books  of  the  bank.  At  the  same  time  that 
I  had  those  securities  with  Palne,  Webber  & 
Col,  I  also  had  between  $600  and  $1,000  In 
cash,  which  was  money  tiiat  I  had  deposited 
with  tbenL  In  my  transactions  with  Palne, 
Webber  A  Go.  all  moneys  tbat  I  paid  In  or 
deposited  were  always  d^}oslted  or  paid  in. 
In  the  office  of  Palne-Webber,  to  Mr.  Dee. 
I  also  drew  money  from  that  office  on  some 
of  my  transactions.  When  I  drew  money. 
Mr,  Dee,  in  the  office  here,  gave  me  chedks 
for  it  on  the  Houghton  National  Bank.  In 
all  my  business  that  I  did  with  the  firm  of 
Palne,  Webber  &  Co.,  I  never  did  any  with 
them  anywhere,  except  at  this  office.  I  never 
drew  any  money  after  taking  their  advice  to 
buy  Copper  Range.  I  never  had  any  to  draw. 
Q.  Yon  were  stating  about  an  Interview  that 
you  had  with  Mr.  Paine  about  the  last  of 
October  or  the  1st  of  November.  Did  you 
state  all  that  occurred  between  you  and  him 
at  that  time?  A.  Well,  no;  I  did  not  state 
all  that  occurred.  Q.  Well,  can  yon  give  a 
complete  and  full  account  of  the  Interview? 
Was  there  anything  else  tbat  passed  between 
you?  A.  Well,  Mr.  Paine—  At  the  time,  of 
course,  as  I  say,  I  used  all  the  persuasion 
possible  to  get  him  to  return  the  stock  to  my 
account,  and  be  said  that  be  couldn't  do  It 
and,  as  I  said  before,  tried  to  get  me  to  give 
htm  a  note  for  it  and  I  told  htm  about  the 
bank  stock  that  he  held ;  that  It  did  not  be- 
long to  me ;  that  it  belonged  to  Mr.  Douglass ; 
that  he  could  not  hold  It.  I  told  him  that  I 
never  bad  any  notice  that  they  contemplated 
the  selling  of  the  stock  after  the  time  when 
he  had  returned  the  stock  that  was  sold  to 
my  account  I  told  him  tbat  I  had  bad  no 
notice  to  put  up  more  money,  and  he  said, 
as  I  said  before,  tbat  the  margin  was  ex- 
hausted, and  that  th^  had  a  right  to  sell  the 
stock  without  ^vlng  notice.  Mr.  Paine  told 
me  at  that  time,  also,  tbat  If  I  didn't  gtve 
him  a  note  that  there  was  a  way  be  could  get 
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it  from  soma  one  elae.  He  didn't  mention 
■elllng  the  securities.  I  never  received  a 
written  statement  from  tbem,  because  they 
knew  In  tbe  office  tbat  Mr.  Douglass  didn't 
know  about  this  transaction  at  all,  and  they 
never  sent  me  any  statement  on  tbat  account 
I  used  to  go  to  the  office  nearly  every  day  and 
get  the  information  there.  After  Mr.  Toeter 
told  me  on  the  24th  of  September  that  the 
stock  was  already  sold  I  didn't  learn  that 
tliey  claimed  that  it  was  sold  on  the  25th  of 
Septemb^,  nntll  I  received  their  statement 
that  they  made  out  for  me  In  the  Boston 
office.  It  was  sent  to  Mr.  Dee,  and  delivered 
him  to  me.  That  statement  was  received 
some  time  In  February  or  March,  1903.  I 
bad  another  Interview  with  Mr.  Paine  after 
the  Interview  in  November  or  October,  1901. 
I  can't  state  when  it  was,  but  I  should  say 
It  was  in  the  following  spring.  It  was  In  the 
private  office  here  In  Houghton.  I  had  been 
writing  to  Mr.  Paine,  Imploring  him  to  make 
•one  arrangementa  with  me  about  this  ac- 
count, and  I  wrote  him  one  letter  asking  blm 
to  put  the  stock  back  In  my  account,  and  I 
remember  his  writing  to  me  saying  that;  of 
course,  he  couldn't  do  tbat,  but  that,  if  I 
could  buy  Ooppv  Range  stock  and  hold  It,  he 
tiuraght  that  I  would  make  up  my  loss.  My 
second  Interview  with  him,  above  refwred 
to,  was  almost  a  repetition  of  tbe  first  inter* 
view.  It  was  in  regard  to  the  sale  of  the 
■took,  and  begging  blm  to  put  it  back  in  my 
account,  and  bis  refusing  to  do  so.  With  ref- 
erence  to  my  statement  about  finally  getting 
a  statement  of  account,  whlcb  was  sent  to 
Mr.  Dee  and  delivered  blm  to  me.  after 
I  bad  be«i  informed  of  the  sale  of  the  stock, 
I  bad  tried  by  writing  letters,  by  talking  wttb 
Mr.  Paine,  and  talking  wltb  Mr.  Dee^  to  get 
some  satlatactoiy  arrang^ent  about  the  sale 
of  my  stock,  and  I  bad  never  beea  able  to  do 
tbat  So  I  decided  to  bring  suit  tor  it,  and 
I  asked  them  for  tliat  statemrait  It  was 
made  in  February,  and  I  received  It,  I  tblnk, 
the  1st  of  March.  It  was  about  a  month  after 
I  asked  for  It  before  I  received  it  I  asked 
Mr.  Dee  for  it,  and  told  hUn  tbe  poxpose  that 
I  wished  to  use  It  for.  I  told  bim  tbat  I  In- 
tended to  do  something  about  recorerbig  my 
stock  that  they  bad  sold.  He  said  tbat  ttie 
statement  bad  to  come  from  the  Boston  offlcft 
I  repeatedly  asked  for  It,  and  be  said  be 
faadn't  received  it  In  response  to  my  r^ 
quest  I  finally  got  the  stat^ent,  which  was 
delivered  to  me  by  Mr.  Dee,  here  in  Houghton. 
(Statement  shown  witness  marked  "Dxlilbit 
6.")  That  Is  the  statement  It  Is  dated 
February  28,  1903.  Mr.  Dee  telephoned  me 
he  had  tbe  statement,  that  he  had  received  it 
from  Boston,  and  I  went  to  the  office  and 
got  It ;  but  It  was  some  time  about  the  1st  of 
March.  It  was  about  the  1st  of  February 
that  I  called  on  blm  and  asked  blm  to  have 
It  made  out  (Statement  received  In  evidence 
as  marked  without  objection.)  I  kept  no  ac- 
count  myself,  so  tbat  I  could  cbvA  this  state- 
ment up  to  see  whether  it  was  correct  or  not 
IMN.W^-GO 


With  ref«ence  to  the  Item  in  that  account, 
'July  S,  1901,  100  Missouri  Padflc  rights  re- 
ceived,' the  hold^s  of  Missouri  Pacific  etodc 
were  given  the  right  to  purchase  a  certain 
amount  of  stock  at  a  certain  price,  and  tbey 
were  called  'righto*  on  the  stock.  It  was  tbe 
rli^t  of  the  holders  of  tbe  stock  to  purchase. 
Those  rights  were  supposed  to  have  been  pur- 
chased and  paid  for  and  kept  with  tbe  stock. 
As  to  the  Item  to  the  statement  of  account, 
'May  24th,  1,000  U.  P.  4's  received,'  that  was 
the  Union  Pacific  bond  that  was  held  of  mine. 
I  put  It  up  as  collateral  with  them.  With  refer- 
ence to  the  item  of  'August  2d,  15  Missouri 
Pacific  received,'  that  Is  the  stock  that  I  bad  a 
right  to  purchase,  and  that  also  went  in  as  col- 
lateral with  the  rest  Wltb  reference  to  the 
Item  'December  8,  1901.  25  National  Bank 
Houghton,  received,'  tbat  Is  the  same  25  shares 
of  bank  stock  that  I  suppose  they  received  on 
August  17tb.  I  did  not  have  It  after  August 
17th,  and  I  have  never  bad  It  stoce.  With 
reference  to  the  item  on  the  oi4>oslte  side  of 
the  account  'September  30,  1,000  U.  P.  4*8 
delivered,'  I  never  had  more  than  one  Union 
Pacific  or  one  lot  of  bonds  of  Union  Pacific 
4's,  the  fl^OOO  Union  Pacific  bond  that  was 
deposited  as  stoted  In  the  account  May  24th, 
and  tbat  was  never  delivered  back  to  me. 
With  reference  to  the  item  to  the  stotement 
of  the  account  near  tbe  bottom  on  the  left- 
band  side,  'December  8tb,  1,000  U.  P.  4's  re- 
ceived,' I  never  depmlted  any  1,000  4's  or  any 
bonds  or  securities  of  any  kind,  on  December 
8, 1901.  I  never  deposited  any  securities  of 
any  kind  wltb  tbem  after  they  had  reported  to 
me  that  th^  had  sold  tbat  Copper  Range 
stock.  I  was  told  It  was  put  on  there  to  make 
it  show  that  I  had  paid  them  that  on  account 
This  bond  here,  after  I  deposited  tbat  in  May, 
or  whenever  it  was,  I  never  received  it  badk  or 
redeposlted  It  This  stotement  gave  me  the 
first  information  that  I  bad  that  the  sale 
was  claimed  to  have  been  made  on  the  25th 
of  September,  tostead  of  tbe  24tb  of  Septem- 
ber, or  prior  to  tbat  time.  I  believe  tbat  they 
charge  10  pototo  on  railroad  stocks,  and  20 
potots  on  copper  stocks.  I  bellere  that  was 
the  rule  to  Patoe-Webber's  office.  I  dont 
know  it  to  be  a  fact  but  I  have  beard  that 
anybody  buying  stocks  to  Palne-Webber*8 
office  would  have  to  put  up  a  margin  of  $10 
a  share  on  railroad  stocks,  and  $20  a  share 
on  copper  stoclcs;  but  as  to  my  uUxka  there 
was  no  talk  of  margins.  In  all  the  time  to- 
tervenlng  between  my  purchase  of  the  200 
shares  of  Copper  Range  and  my  toformation 
tbat  It  had  been  sold,  I  was  never  asked  tor 
further  margins  but  once,  when  I  was  asked 
for  margins  on  that  account  by  Mr.  Foster 
and  refused  to  put  tbem  up,  and  be  sold  100 
shares  of  tbe  Copper  Range  stock.  I  was 
never  asked  tor  farther  margins  on  OofpipeT 
Range  by  Mr.  Dee.  To  my  knowledge  and 
recollection  I  didn't  try  between  August  22 
and  S^tember  25,  1901,  to  get  money  In 
Houghtcm  to  put  toto  Palne-Webber's  office 
upon  my  account  At  the  time  of  the  sale  of 
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tfae  200  Copper  Range  my  margins  In  Palne- 
Webber'8  oSise  were  not  short  to  my  knowl- 
eOgo,  nor  was  I  Infbrmed  that  tii«y  were.  I 
KappoaeA  that  I  bad  ample  there  to  protect 
those  Btodks.  After  the  purchase  of  the  Cop- 
per Bange  stock  I  went  to  Buffalo  on  a  pleas* 
ure  trip.  We  left  here  on  the  7Ui  of  Septem- 
ber, 1901,  and  returned  on  the  23d  of  Septem- 
ber. While  I  was  absent  I  did  not  make  any 
urangementB  vriUi  any  one  here  to  protect 
my  account  with  Paine,  Webber  &  Go.  while 
I  was  gone.  I  supposed  my  account  was 
amply  protected.  I  requested  an  acquaint- 
ance  to  write  me  about  the  stock  as  to  the 
prices  of  It,  but  I  didn't  tak  a  friend  here 
to  protect  my  account  with  Paine-Webba 
while  Z  was  absent  nor  did  I  send  a  telegram 
to  tiUs  town  to  a  Mend  here  while  I  was 
absent  to  protect  my  account  I  never  took 
any  statements  tiam  Paine-Webber^  office^ 
If  tbey  were  sent  there,  they  were  left  there. 
They  were  never  delivered  to  me  to  take  trom 
the  office.  They  would  keep  a  statement 
ther&  I  had  requested  Palne-W^ber  not 
to  send  any  statements  to  me  through  the 
malt  They  were  to  come  to  their  office  nn* 
der  cover  tor  me.  I  saw  statements  so  sent; 
I  suppose  two  or  tiiree.  I  saw  no  atatementa 
there  after  sale  of  the  stock.  They  claimed 
I  owed  them  a  balance  after  the  sale  of  the 
stock.  They  had  a  statem^t  I  think,  In  the 
office.  I  knew  the  amount  that  thoy  claimed 
at  the  thne.  I  think  Mr.  Dee  kept  the  state- 
ment in  the  office.  I  knew  the  figures  of  the 
account  After  my  interview  with  Mr.  Paine 
I  wrote  him  a  great  many  letters  oflF^ng  to 
make  any  kind  of  a  settlement.  If  he  would 
return  the  stock  to  my  account  or  If  he  would 
return  the  bank  stock  lhat  be  held  as  col- 
lateral." 

The  foregoing  sufficiently  shows  the  plain- 
tiff's testimony  regarding  the  contract,  and, 
we  think,  warranto  flie  statement  that  the 
evidence  shows  tiiat  the  plaintiff  sent  an  or- 
der  to  Paine,  Webba  ft  Go.  to  purchase  this 
stoA,  and  that  she  had  a  dqrasit  of  collateral 
with  them,  which  secured  them  In  making  It, 
and  that  die  knew  Ihat  she  was  buying  upon 
margin,  and  that  the  margin  required  was 
920  per  share  on  coppor  stocks.  That  the 
price  of  this  etock  fell,  so  that  the  margin 
waa  reduced  below  920,  does  not  an>ear  to 
have  been  disputed,  nor  was  the  fact  tiiat 
defmdante  then  sold  some  of  the  8to(^  upon 
the  stodc  exchange,  without  previous  notice 
of  time  and  place  of  sale.  One  of  the  legal 
questions  discussed  Is  whether  the  contract 
wherry  the  stock  was  purcbued  waa  a 
Michigan  or  MassBchusette  contract,  and  np* 
on  ita  determination  the  necessity  of  notice 
of  an  intention  to  sell  at  auction,  giving  time 
and  place  of  such  sale,  Is  said  to  depend; 
It  being  ccmtended  that  If  a  Massachuaetto 
cfmtract  the  case  must  be  governed  by  the 
law  of  Massachusetts,  and  that  In  such  event 
the  notice  insisted  upon  by  plaintiff's  counsel 
was  not  necessary. 

Two  queetlona  enter  into  this,  vi&:  (1) 


When  and  where  were  contract  relations  es- 
tablished? (2)  Where  did  the  parties  con- 
template performance  of  the  contract  to  be 
made?  The  proofs  show  pretty  clearly  tliat 
Dee  had  not  aatborliy  to  make  a  contract 
obligating  the  defendanto  to  purchase  the 
Gc^per  Bange  stodc,  and  evidence  offered  of 
Itmltationa  upm  his  authority  should  not 
have  been  excluded.  The  record  shows  that 
the  plaintiff  knew  the  course  of  dealing ;  and, 
fnrtliermcHre,  there  is  no  evidence  tending  to 
show  a  promise  vtpoa  the  part  of  Dee  that 
his  inindpal  would  buy  Oopper  Bange  stoA, 
or  sell  Elevated.  He  received  and  forwarded 
an  order  to  his  principals  in  Boston,  vrlth 
whom  plaintiff  already  had  dealings.  It 
was  subject  to  acceptance  or  rejection,  and  It 
was  accepted  and  ttie  purdiase  made.  &m£b 
acceptance  dosed  a  contract  which  was  fliae- 
tofore  a  mere  otter,  and  it  occurred  in  Mass- 
achusetts. What  was  the  contract  thus 
made?  Merely  that  defendanto  should  pur- 
chase  for  the  plaintiff  200  shares  of  a  desig- 
nated Bto^  If  obtainable  at  a  defined  price, 
and  that  she  idiould  pay  them  the  cost  tben- 
of  and  reasonable  compensation;  or,  if  It 
Is  .Inferable  trma  the  proof  ttiat  It  vraa  to  be 
purchased  upon  marglii,  tlut  she  should  keq> 
the  margins  good. 

There  can  be  no  quesUtm  that  the  omtraet 
was  made  in  Massadiusetts,  and  under  the 
settled  rule  It  should  be  toterpreted  by  the 
rules  of  Maasachusetta  law,  unless  a  clear 
contrary  Intent  is  apparent,  or  the  place  of 
performance  affects  the  question.  The  rule 
that  a  contract  is  to  be  Interpreted  acccn^ng 
to  the  law  of  the  place  where  It  is  made  la 
subject  to  the  ^ceptlon  that,  "If  by  the 
terms  or  nature  of  the  contract  it  appears 
that  it  was  to  be  executed  in  another  country. 
th«i  the  place  of  maktog  the  contract  be- 
comes Immaterial,  and  the  law  ot  the  place 
where  the  contract  Is  to  be  performed  gov- 
^s,  in  determining  the  rlgbto  of  the  parties, 
and  if  a  contract  la  made  to  one  state  or 
country,  and  according  to  Ita  terms  Is  to  be 
performed  In  another,  It  vrlll  be  presumed 
that  it  was  mtmed  into  with  reference  to  the 
laws  of  the  latter,  and  those  laws  will  be 
resorted  to  in  ascertaining  the  validity,  obli- 
gation, and  effect  ot  the  contract  Beach  on 
Contracts,  8S  602,  006;  0  Gyc.  582,  snbd.  S; 
Paret  v.  Bryson,  Fed.  Gas.  Na  10,710. 
2  Parsons  on  Contracto,  7S4  et  seq.  That 
this  contract  was  made  to  Maasa<diuaetta  can- 
not be  questioned.  It  does  not  appear  from 
the  tenns  of  the  instrument  that  the  parties 
Intended  that  the  stock  should  be  purchased 
to  any  otiier  state,  thouf^  there  was  no  lim- 
itation upon  defendanto'  right  to  purchase 
anywhere.  In  fact  it  was  pundiased  tliere. 
It  must  have  been  expected  that  It  would 'be 
held  there,  If  bought  on  margto,  and  plain- 
tiff's collata-al  was  held  there.  - 

There  would  prolmbly  be  no  escape  from 
the  conclusion  that  the  Massachusetta  role 
should  govern  this  case,  but  for  the  claim 
that  payment  was  to  be  made  to  Michigan, 
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If  that  ein  be  Mid  to  afeeel  0w  aneatloiL 
Ordinarily  the  acceptance  of  the  order  In 
Boston  would  entitle  the  acc^tor  to  payment 
tber&  But  it  is  erldoit  that  both  partlee 
knew  the  custom  of  the  office  In  permitting 
paymentB  to  the  agott  In  Houghton,  and  de- 
fendants conld  not  avoid  acconntablll^  tor 
payments  or  dopoelts  of  coHatoral  thus  madei 
We  think  that  It  was  Intended  that  plaintiff 
flhoold  hare  mdtk  right  or  the  right  to  i^iT 
In  Boston.  We  doubt  defendants  right  to  re- 
fuse to  recelTe  payment  In  Boebm.  Payment 
la  as  mndi  a  part  ct  the  performance  aa  the 
pnrdiaBe  of  the  stock.  We  have,  th^  a  eon- 
tract  made  In  Maseachasetts  under  which  ttie 
purdiase  might  be  made  anywhere,  and  pay- 
ment might  be  made  either  in  Ulchlgan  or 
Massachusetts,  or*  perhaps,  anywhere,  at 
plaintiff's  option.  2  Paracms,  Gout  738,  and 
cases  cited.  We  do  not  Intend  to  Imply  that 
an  express  provision  that  payment  should  be 
made  In  HougAton  would  justify  the  applica- 
tion of  Michigan  law  to  the  Interpretation  of 
other  provisions  of  the  contract  We  do 
not  decide  that  question.  Under  this  state 
of  fiicts  we  cannot  say  that  the  terms  of  the 
contract  show  an  intent  to  have  Qie  perform- 
ance  take  place  tisewhere  than  In  Massacho- 
■etts.  Thla  was  not  a  written  contract ;  but 
the  testimony  Is  not  In  conflict,  and  theretore 
we  most  pass  upon  the  legal  question  of  Its 
Interpretatkm. 

This  does  not  teave  us  the  onxntnnlty  of 
qoestlonlng  the  ctHrrectness  of  the  Massachu- 
setts rule  relating  to  the  sale ;  for,  as  conced- 
ed fey  counsel,  we  must  accq>t  It  as  the  law 
applicable  to  the  contzact  of  the  parties,  It 
being  determined  that  the  law  of  Masaa- 
cbnaetts  applies.  We  think  It  unnecessary  to 
pass  upon  other  questions,  as  they  may  not 
arise,  should  the  cause  be  tried  again. 

The  Judgmmt  la  reversed,  and  a  new  trial 
ordwed. 


SWING  V.  MoINTZBB  at  aL 

(Sopreme  Gonrt  of  Michigan.  Oct.  2,  190S.) 

1.  Wnu— PaoBAxa  or  Lost  Wiui— Paastncp- 
TiOH  or  Bbvooatiok— BviDinoi. 

On  an  application  for  probate  of  an  al- 
leeed  lost  will,  declarations  of  the  testator  are 
admi^ble  to  rebut  the  presamptlon  of  revoca- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  v<d.  40, 
Cent  Dig.  Wlllik  i  696.] 

Z  Bami. 

On  an  application  for  probate  of  an  alleged 
lost  will,  evidence  held  to  require  submission  to 
the  jery  of  the  questions  whether  testator  in 
tact  made  the  will,  and  whether  he  destroyed  It 
with  an  Intent  to  revoke. 
3.  Sake— ConTSHTs— SiconDABT  Evidencs. 

Where,  on  an  application  for  probate  of 
an  alleged  lost  will,  it  appeared  that  the  scrlye- 
ner  only  made  me  will  for  testator,  and  that 
immediately  after  the  will  was  executed  the 
draft  or  memorandum  of  Its  contents,  shown  to 
have  been  In  the  scrivener's  handwriting,  was 
found  in  the  same  room  and  near  the  same  table 
at  which  the  will  was  executed,  which  memoran- 
dum was  in  the  same  condition  at  the  time  of 
the  trial  as  whm  the  will  was  drawn,  such 
memorandum  was  admissible  In  evidence. 


Brror  to  Olzcuit  Court  Wayne  County; 
Getnrge  8.  Hosmer,  Judge. 

Appllcatton  by  Augusta  Bwlng  tm  the  pro- 
bate of  an  alleged  lost  wUl  of  Archibald  P. 
Mclntyre,  deceased,  to  which  Delos  Mclntyre 
and  othwB  filed  objections.  From  a  judg- 
ment draiyli^c  pn^Muent's  application,  she 
brings  error.  Reversed. 

Argued  before  OABPBNTEEt,  6BANT, 
BLAIB,  MONTGOMEBT.  and  OSTBAND- 
BB.  JJ. 

Maybnry,  Lucking,  Emmons  &  Belfmao 
(Harrison  Oeer,  of  counsel),  for  appellant 
Bowen.  Douglas^  Whiting  &  Mnrfln,  for  ap- 
pellees. 

BLAIR.  J.  Archibald  P.  Mclntyre  died  at 
bis  home  In  Sand  HUI,  Redford  townsblp. 
Wayne  county,  on  the  13th  day  of  May,  1900. 
He  left  surviving  him  as  bis  heirs  at  law 
two  brothers,  rranklln  and  Delos,  who  were 
residents  of  the  state  of  New  York,  and  a 
daughter  of  a  deceased  brother.  Mrs.  Helen 
Lampbere,  who  resided  at  Tassar,  Id  this  state. 
No  will  being  found  after  Mr.  Mclu^re'a  death, 
administration  of  his  estate,  amounting  to 
¥130,000  as  appraised,  was  granted  to  one 
Boswortb,  who  administered  and  distributed 
the  estate  und^  the  order  of  the  probate 
court  After  the  distribution  of  the  estate, 
but  before  It  was  finally  closed,  the  appellant 
Augusta  Ewlng,  filed  ber  petition,  which, 
as  amended  later  on,  alleged,  among  other 
things,  the  following:  "(S)  That  as  your 
petitioner  is  informed  and  believes,  the  said 
Archibald  P.  Mclntyre  during  his  lifetime, 
In  conformity  to  law,  duly  executed  In  writ- 
ing a  certain  paper,  and,  being  of  full  age 
and  in  souud  mind,  did  publish  and  declare 
the  seme  to  be  his  last  will  and  testament 
(6)  That  the  witnesses  to  the  execution  of 
said  will  were  William  A.  Smith  and  Bmma 
A.  Yerkee.  That  said  witnesses  were  compe- 
tent and  duly  attested  said  will  In  the  pres- 
ence of  the  testator  and  in  the  presence  of 
each  other.  That  the  exact  date  of  the 
execution  of  said  will  cannot  now  be  stated, 
but  your  petitioner  alleges,  on  her  Informa- 
tion and  belief,  that  the  same  was  executed 
and  published  as  aforesaid  between  Septem- 
ber 1st  and  October  Slst  1896.  (7)  That 
the  contents,  terms,  and  provisions  of  said 
will,  as  your  petitioner  is  Informed  and  be- 
lieves, were  substantially  as  follows:  I  di- 
rect the  payment  of  my  Just  debts.  I  direct 
that  my  executor  have  my  name  and  dates 
of  my  birth  and  death  cut  on  my  monument 
I  direct  that  my  executor  discharge  the  mort- 
gage held  by  me  against  Carrie  Hessey.  I 
direct  that  my  executor  discharge  the  mort- 
gage held  by  me  against  Calvin  Parker  and 
wife.  I  give  to  Almond  Harris,  of  California, 
a  nephew  of  my  deceased  wife,  $S,000.  I 
give  to  the  grandchildren  of  my  deceased 
Bister,  in  Wisconsin,  $5,000.  I  give  to  Helen 
S.  Lampbere,  a  daughter  of  my  deceased 
brother  Joseph,  100  acres  of  land  off  tbe  east 
side  of  my  farm  and  lying  next  to  fHiomas 
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Bort'B  farm,  soutb  of  the  Grand  River  road.  < 
I  give  to  Augusta  Ewlng,  niece  of  my  deceas-  i 
ed  wife,  $S,000.  I  give  to  Emma  Dn  Bole, 
niece  of  my  deceased  wife,  that  part  of  m7 
farm  In  Bedford,  lying  between  Grand  River 
road  and  the  Waterford  road,  and  east  of 
the  north  and  south  road  running  on  the 
west  side  of  the  hotel,  Including  the  store 
opposite  said  land  facing  on  Grand  River 
road,  and  also  to  her,  $2,500.  I  give  to  Susan 
Stringer,  niece  of  my  deceased  wife,  the  part 
of  my  farm  lying  west  of  said  north  and 
south  road,  and  between  Waterford  road  and 
Grand  River  road.  I  give  to  the  [>er8on  who 
has  stayed  with  me  and  managed  my  house- 
hold affairs  and  cared  for  me  for  at  least 
two  years.  Including  the  entire  period  of  my 
last  sickness,  the  hotel  and  cmtents  thereof. 
I  give  to  the  two  daughters  of  Eva  Kenyon, 
formerly  Eva  D.  Harris,  the  gold  watch, 
Jewelry,  and  wearing  apparel  of  my  deceased 
wife,  and  to  the  son  of  said  Eva  D.  Kenyon 
[Archibald  Keiiyon]  my  gold  watch,  Jewelry, 
and  wearing  apparel.  I  give  all  the  residue 
of  my  real  estate,  personal  and  mixed,  to  the 
■on  and  two  daughters  of  Eva  D.  Kenyon 
herein  mentioned,  share  and  share  alike. 
I  nominate  Wm.  B.  Ewiog  my  executor. 
[Signed]  Archibald  P.  Mclntyre:  And  dnly 
attested  and  sabscrlbed  as  witnesses  In  the 
presence  of  the  testator  and  of  each  other  by 
muiam  A.  Smith  and  Emma  A.  Terkea. 
(7a)  That  after  the  execation  of  aald  will 
as  aforesaid,  as  yonr  petitioner  Is  Infcvmed 
and  verily  believes,  the  same  was  placed  lor 
said  testator  In  a  certain  iHrivate  box  kept 
by  himself  in  a  desk  wherein  were  kq;>t  pri- 
T«te  papers,  and  to  the  time  of  his  death  the 
aald  will  of  the  said  testator  was  in  exlotenoe 
and  in  full  force  and  was  never  revoked  by 
him.  and  by  bis  demise  became  operative 
for  the  beo^t  of  the  persons  beretofwe 
recited  as  beneficiaries  tiierenndw.  (7b) 
That  your  petitioner  has  caused  a  most  care- 
fnl  and  diligent  search  Cor  said  will  to  be 
made,  and  tiiat  said  will  cuinot  now  be 
fonnd.  (8)  Tour  petltlmier  Is  informed  and 
believes  that  the  said  Delos  Mclntyre  and  a 
n^taew  named  Harold  [son  of  the  said 
Franklin  Mclntyre],  at  the  time  of  the  death 
of  deceased  ot  Immediately  tbraeafto',  took 
poasession  of  and  ranoved  all  of  the  private 
papers  of  deceased,  and  after  the  funeral 
was  over  tbey  hastily  and  unexpectedly  de- 
parted to  the  state  of  New  York,  with  the 
said  papers  In  satdiels  and  otherwiaa  And 
yonr  petitioner  diarges  the  fact  to  be  that 
tbey  either  destroyed  the  said  will  of  de- 
ceased, which  they  fonnd  among  his  said 
papers,  ot  have  suppressed  or  concealed  the 
same.  That  tbey  have  not  retnraed  the  said 
papers  [and  other  tangible  -propaly],  and 
have  not  presented  the  said  will  for  probate 
In  the  county  of  Wayne,  but  instead,  on  peti- 
tion of  said  Helen  Lamphere,  proceeded  with 
the  administration  of  said  estate  in  their 
own  interest  as  the  heirs  at  law  of  said 
dvceaaed,  wholly  ignoring  the  rights  of  the 


)  said  beneficiaries  in  the  said  will  named. 
I  19)  That  Helen  Lamphere,  Herbert  Babcodc, 
Hyrtle  De  Mund.  and  Nettie  Col^an,  who 
are  named  as  beneficiaries  under  said  will 
are  respectively  the  same  persons  as  the  heirs 
at  law  above  mentioned  by  told  names.  That 
the  relationship,  ages,  and  residences  of  the 
other  benefldarles  under  said  will  are  as 
follows:  Almond  Harris,  a  nephew  to  the 
wife  of  said  deceased,  over  the  age  of  21 
years,  and  residing  at  Columbia,  in  the  state 
of  California.  Susan  Stringer,  niece  of  de- 
ceased's said  wife,  over  21  years  of  age,  and 
residing  in  the  of  Detroit,  in  said  Wayne 
county.  Bmma  £>u  Bols,  niece  of  said  wife, 
over  21  years  of  age,  and  residing  In  the  city 
of  Detroit  Alice  Kenyon,  over  21  years  of 
age,  and  Bessie  Keoyon  and  Ardilbald  Ken- 
yon, minor  dilldrai  of  Eva  D.  Kenyon.  de- 
ceased [wtw  was  a  niece  of  said  deocNSsed 
wife],  residing  at  Grand  Ledg%  in  the  state 
of  Michigan.  Yoor  petitions  [Aognsta  Sw- 
ing], a  niece  of  said  deceased  wtfe^  over  21 
years  of  age,  and  residing  In  Delray.  as  afore- 
said. Therefor©  your  petitioner  prays  that 
the  said  win  of  Archibald  P.  Mclntyre,  de- 
ceased, when  produced  or  established  as  a 
lost  or  destnved  will,  may  be  admitted  to 
probate,  and  that  the  said  estate  may  be  dis- 
tributed pursuant  to  the  terms  tberec^" 
Frf^onenfs  petition  bavlng  beoi  denied  on 
hearing  by  the  probate  court,  she  appealed 
to  the  drcnlt  court,  where  a  verdict  was 
directed  fi>r  the  contestants,  and  she  has  ap- 
pealed to  this  court. 

The  drcnlt  Judge  held  that  there  was  snf- 
fleient  evidence  of  tiie  lawful  execution  of 
the  alleged  will  to  go  to  the  Jury,  but  dlreeb 
ed  a  verdict  for  the  reasmt  stated  by  him, 
as  follows:  **Now,  gmtlemen  of  the  Jury, 
I  think  the  only  further  qnestlw  there  Is 
In  the  case,  and  the  matter  on  account  of 
which  I  remove  It  from  your  consideration. 
Is  the  question  -whether  the  Ic^pU  presomptlon 
is,  at  the  present  time,  that  that  will  was 
revoked.  I  think,  under  the  testimony  In 
this  case^  ttn  eridrace  slunra  that  the  will 
was  revoked,  and  that  there  Is  not  snf- 
fident  erldmce  Introduced  1^  the  proponent 
whldi  has  a  legittmate  tendency  to  show  that 
this  will  was  still  In  existence  at  the  time 
of  the  decease  of  the  testettv.  The  only 
testimony  whidi  I  may  say  squints  in  that 
direction,  and  I  dtmt  believe  It  amonnts  to 
a  scintilla.  Is  the  evidence  of  Mrs.  Terkes. 
and  the  oity  evidence  of  Mrs.  Terkes  Is  the 
evidence  that  Harold  Mclntyre,  who  was  one 
of  the  blood  relatlTes,  took,  a  certain  podket- 
book  and  took  from  there  money,  which  he 
omcealed  In  the  bam.  -Thwe  Is  no  ev1< 
deuce  on  her  part  or  on  the  part  of  anybody 
else  that  be  took  a  will,  or  that  there  was  a 
will  In  existence  at  the  time  ottbBiM  gentle- 
man's decease-  There  la  some  testimony, 
I  think,  of  dedaratlona  not  Imis  before  his 
death— if  I  recall  It,  the  last  dedamtimi 
was  in  December— that  be  bad  made  pn>- 
visiona  for  certain  perams;  bat  I  do  not 
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tlilnk  that  that  ertdence  Is  snfficieat  to  orer- 
come  the  presumption  of  the  law  of  the 
revocation  of  the  will  which  bad  been  ex- 
cluded. The  mle  of  the  law,  as  I  under- 
stand It,  in  the  absence  of  testimony  which 
would  tend  to  show  a  suppression  of  the 
win,  or  tend  to  show  the  loss  of  the  wlU, 
Is  that  when  such  will  Is  not  found  that 
there  Is  a  rerocatlon,  and  when,  as  In  the 
case  at  bar,  the  pn^»erty  la  devised,  the 
revocation  would  result  In  leaving  the  prop- 
erty to  those  who  are  of  his  own  blood.  It 
seems  to  me,  gentlemen,  that  the  presump- 
tion of  revocation  must  be  even  stronger. 
Now,  for  these  reasons,  gentlemen,  I  feel 
constrained  to  remove  this  from  yonr  consid- 
erations and  direct  a  verdict  as  against  the 
proponents." 

Counsel  for  appellees  submit  that  the 
conrt  was  In  error  In  holding  that  there 
was  any  evidence  legitimately  tending  to 
establish  the  execution  or  contents  of  the 
alleged  iMt  <a  destroyed  will,  and  that  In 
such  cases  only  the  clearest  and  most  strin- 
gent evidence  snfflras.  We  think  the  trial 
Judge  was  clearly  correct  In  bis  holding 
in  this  regard.  There  is  no  Intermediate 
mle  in  Michigan  as  to  the  amount  of  proof 
required  between  that  which  obtains  In  dril 
and  in  cElmiiial  eases.  In  testamraitary  as 
well  as  In  other  civil  cases,  a  preponderance 
of  evidence  la  all  that  Is  required  to  sus- 
tain the  ls8n&  Alkln  t.  Weckerly,  19  Micb. 
482.  The  sole  question,  tboretOTe,  und»  the 
cliatfe,  is  whether  there  was  aoy  ^idencs 
In  the  case  le^tlmat^  tending  to  overcome 
the  prima  tmcS»  presumption  of  rerocatlon 
arising  from  the  nonprodnctlon  of  the  will. 
In  determining  tbis  question,  we  must  give  to 
tbs  testimony  the  most  favwable  interpreta- 
tttm  and  the  gnatsat  iffobatlTe  force  that  It 
will  M^itlniately  bear  In  siqiport  of  tlie  pro* 
ponent's  case.  Horeow,  the  testator's  pa- 
pers, includliv  the  will,  If  flwre  was  one, 
fell  under  the  control  of  the  ctuitestantB, 
who  bad  a  powerfOl  motive  toe  suppressing 
It  'Trhla  is  a  conslderfttKm  which  could 
not  be  overlooked  In  a  discussion  turning 
oa  the  Influmce  of  presumptions.  Schultz 
▼.  SchnltE,  86  N.  T.  ess.  91  Am.  Dec.  88. 
The  presence  of  motive  and  opportunity 
oould  not  be  wholly  dlsr^arded."  Stevens 
T.  Hope,  02  Mich.  66,  17  N.  W.  esa 

Considering  the  testimony  in  the  light 
of  these  rules,  the  Jury  would  have  hem 
warranted  in  finding: 

(1)  miat  tb9  testator,  In  the  full  posses- 
sion of  his  mental  faculties,  made  his  will 
in  September,  1690,  whereby  he  Intended  to 
and  did  dispose  of  all  of  bis  property,  giving 
nothing  to  his  two  brothers. 

(2)  That  he  entertained  a  kindly  feeling 
for  all  of  the  devisees,  moet  of  whom  were 
relatives  by  afEUiatlon  or  Mood,  and  a  deep 
affection  for  the  residuary  legatees. 

(S)  That  he  entertained  a  feeling  of  bitter 
bostlUtr  towards  his  two  brothers  in  New  i 


York,  and  died  without  material  change  of 
sentiment  In  this  regard. 

Mrs.  Yerkes  testified  that  before  and  after 
the  making  of  the  will  she  heard  the  testator 
say  of  his  brothers:  "He  never  got  a  dol- 
lar from  them  and  they  never  would  get 
anything  of  his.  •  •  •  I  heard  him  say 
It  a  number  of  times."  Mr.  Lee  testified 
that  testator  said  to  him:  "So  far  as  his 
brothers  was  concerned,  they  never  would 
help  him  when  he  called  upon  them,  and 
he  would  be  damned  if  they  should  ever  have 
a  dollar's  worth  of  his  property  if  he  could 
help  It."  Kate  Du  Bols  testified  that  she 
heard  falm  say  in  the  summer  of  1899 :  "My 
people  shall  never  have  any  of  my  money 
when  I  am  gone."  Joseph  McSIcheran  testi- 
fied: "From  conversation  that  I  have  had 
with  Mr.  Mclntyre,  I  know  that  he  felt  very 
hard  towards  his  brothers,"  Franklin  and 
Delos.  "I  have  heard  Mr.  Mclntyre  say  that 
when  he  disposed  of  his  property  that  his 
brothers  should  not  have  any  of  It  *  *  * 
I  could  not  say  how  many  times  I  have  heard 
him  make  this  statement  I  have  heard 
him  make  It  a  good  many  times  while  I  was 
there.**  Abram  Shepherd  testifled :  "I  heard 
him  say  thero  was  a  time  when  be  wanted 
some  help;  that  his  brothera  ml^t  as  well 
have  helped  blm  as  not ;  they  were  in  condi- 
tion so  tli^  could;  they  would  not  do  it 
but  he  bad  got  so  that  be  did  not  need  any 
belp ;  now  tbt^  mtn  willing  to  be  neighbor* 
ly  and  ftlMUUy  with  Mm,  or  about  to  that 
effect— that  was  the  meaning  of  it— but  now 
be  did  not  want  anything  to  do  wltta  thenu 
I  have  beard  him  say  that  be  did  not  cal- 
culate tbat  bis  brothers  would  have  any  of 
bis  property.  He  said  this  a  number  of 
times.  I  could  not  say  how  many  times; 
bat  at  diftftroit  times  we  would  talk  about 
this  thing  and  tbat  thing,  and  about  our 
relations  and  Bo  on,  and  that  seemed  to  be 
bis  mind.  He  seemed  to  be  quite  bitter 
against  bis  brotbras  for  the  way  tbey  had 
used  him  before."  And  that  In  the  fall  of 
1899:  **On  that  occasion  the  conversation 
came  up  In  something,  I  forget  Just  how 
now,  about  relatives,  and  so  on,  and  he  said 
in  substance  that  he  had  fixed  it  or  would 
fix  it  BO  that  bis  brothoe  would  have  nothing 
of  his  propOTty.  I  could  not  say  which  he 
said,  but  in  that  way  it  was  that  bis  brothers 
would  not  get  any  of  bis  property.  That  la 
the  meaning  of  It  *  *  *  He  said  he 
did  not  want  his  brothers  to  have  it  a  num- 
ber of  times  before  that  eJoag  In  1880,  '86 
and  "ST."  Dr.  Holcomb  testifled :  "The  only 
words  I  ever  heard  from  Mr.  Mclntyre  about 
his  folks  was  his  feelings  against  bis  broth- 
ers. I  have  heard  him  speak  In  favor  of 
a  great  many  dUferent  people,  but  I  never 
beard  him  say  anything  In  favor  of  any  of 
his  relatives.  *  *  *  I  know  Harold 
Mclntyre.  I  remember  of  his  coming  there 
some  time  during  his  last  Illness.  I  think 
1  be  came  about  a  wedc  before  Mr.  Mclntyre 
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died.  I  don't  jtist  remember.  He  was  there 
sereral  days.  I  believe  Mr.  Bosworth  wrote 
him  a  letter.  Before  Boaworth  notified  Har- 
old to  come,  I  had  a  conyersatlon  with  Mr. 
McInlTre  about  sending  for  any  one.  I 
asked  him  If  we  hadn't  better  telegraph  or 
send  hla  brother  word  about  hU  slcknesa, 
and  he  said,  'No.'  That  was  before  Harold 
came.  •  *  •  There  was  something  said 
about  Deloa,  and  Harold  said,  why,  some* 
thing  about,  if  Mr.  A.  P.  Uclntyre  got  better 
and  he  knew  he  sent  for  Delos,  he  would 
not  like  1^  Bometblng  to  that  effect ;  and  he 
asked  me  to  aak  for  Franklin  Mclntyre, 
and  Mr.  A.  P.  Mclntyre  first  said,  'No,'  and 
then  be  said,  ^Well,  ttie  boy  la  tme  and  we 
will  see  about  that,'  or  Vlll  look  aftor  that* 
— eomething  to  that  effect  The  express 
language  I  cannot  rem«nber.  At  the  time  I 
asked  him  If  I  should  telegraph  for  his  broth- 
ese,  I  Informed  him  of  the  tact  that  1m  was 
a  verj  aldk  man." 

(4)  niat  he  recognised  the  will  as  stlU  in 
existence  as  late  as  December,  1866. 

He  told  Mr.  Lee:  "That  he  bad  enough 
to  take  care  of  Eva  ac  her  children  and 
that  be  bad  alrea^  proTided  for  Bra's  chil- 
dren. •  *  *  That  talk  was  the  last  time 
that  I  saw  him;  I  think  the  28th  day  of 
December,  before  he  died  in  the  ^rlng." 
Mr.  Ttogen  testlfled  that  he  had  a  amversa- 
tion  with  him  in  ttie  fall  of  1890:  "He  says: 
*Gharlte,  I  don't  know  whether  I  will  pull 
tliTOugh  to  spring  or  not'  I  rraiarked  to  him : 
'Why,  Mack,'  referring  to  him  (Mclntyre). 
We  always  called  him  'Mack.'  I  says :  'Why, 
Ma<±,  I  guess  yon  will  pull  through.  Ton 
are  a  pretty  strong  rugged  man  yet.'  'Well,' 
he  says,  'I  don't  know,  I  am  feeling  pretty 
bad.'  I  said  he  hadn't  ought  to  work,  I 
said :  'I  snppose  you  have  got  your  business 
all  arranged  satisfactorily  to  yon.'  'Why, 
yes,'  he  says,  'Z  have  got  that  all  fixed  up; 
got  the  will  made  and  everything  fixed  up.'  " 
Mr.  Wright  had  a  conversation  with  him  in 
March,  1899:  "He  asked  me  if  I  knew 
whether  Mr.  P^ry  had  made  a  will,  and  I 
told  him  that  I  did  not,  but  I  did  not  think 
that  he  had  a  great  deal  to  will ;  that  his 
stuff  was  mostly  all  mortgaged.  'Well,'  he 
says,  'that  la  too  bad,'  he  says,  'whffli  a  man 
gets  to  Perry's  age  and  mine,'  he  says,  'they 
ought  to  have  their  prop^ty  fixed  so  that 
they  wonld  know  where  it  was  going  to.' 
He  says :  'I  have  got  mine  fixed  that  I  know 
who  is  going  to  get  It,  so  there  won't  be 
any  qoarrellng,  and  I  thought  Perry  had 
hla.' "  Mr.  McEcheran  bad  a  conversation 
with  him.  In  which  he  mentioned  the  death 
of  Mrs.  Kenyon,  the  mother  of  the  residuary 
legatees :  "And  he  took  her  death  very  hard. 
That  was  after  she  died.  He  felt  very  bad 
about  It  And  he  said  at  that  time  that  he 
had  provided  for  her  children  by  will.  That 
was  In  the  spring  of  1897.  •  •  •  When 
I  said  Mr.  Smith  told  me  be  had  already 
made  a  will,  Mr.  Mclntyre  Bald  be  bad.  He 


said  he  thought  he  had  better  have  it  done 
while  he  was  in  shape  to  do  it  ai^d  he  said 
he  had  provided  for  these  Kenyon  children 
In  that  will;  and  he  said  at  that  time  BUI 
Ewlngs — William  Bwlnga — ^was  to  be  erec- 
utor  of  the  will." 

(5)  That  Harold  Mclntyre,  a  son  of 
Franklin,  and  Delos  Mclntyre,  a  tirotho'  of 
Franklin,  bad  an  opportnnltsr  to  and  a  motlTe 
for  Buj^reesing  the  proposed  will,  if  it 
existed. 

Mr.  Mclntyre  died  about  6  o'clock  Snnday 
evening.  May  18,  1900.  A  we^  previous, 
Harold  Mclntyre  bad  come  fran  New  Tork 
in  response  to  a  letter  from  Bosworth.  Dar- 
ing this  last  week  he  and  Mrs.  Yerkes  were 
the  only  persons  who  were  about  the  hotel. 
Until  Friday,  Harold  worked  in  the  barn; 
but  <m  Thursday  Mr.  Mclntyre  grew  worse, 
and  from  tiiat  time  on  Harold  spent  bis  time 
in  the  hotel.  On  Friday  Mclntyre  grew 
worse,  and  In  the  evening  it  was  decided  to 
operate  on  him.  This  was  performed  on  Sat- 
urday. For  two  w  three  days  he  was  in  a 
semicomatose  condition.  After  the  operation 
he  never  regained  consdonsness,  and  died 
Sunday  night  In  preparing  blm  for  the  oper- 
ation on  Saturday  morning.  Dr.  Holcomb 
found  a  pocketbook  In  tbe  sleeve  of  Mcln- 
tyre's  shirt  containing  |1,000  in  money,  some 
checks,  and  some  keys.  The  doctw  and 
Harold  went  upstairs  and  counted  the  money, 
and  thai  Harold  took  possession  of  the 
pocketbook  and  all  its  contents.  At  this 
time  Mclntyre  was  in  a  cconatose  conditioQ, 
and  unable  to  appreciate  what  was  going  oo. 
These  keys  opened  the  desk  and  tin  box  in 
which  Mclntyre  kept  his  papers.  From  this 
time  until  8  p,  m.  Sunday  night  these  keys 
were  In  Harold's  possession.  During  this 
time  Harold  was  continuously  in  and  out  of 
the  room  where  Mclntyre  lay.  He  slept  on 
a  couch  by  the  door,  and  had  free  and  com- 
plete access  to  this  desk  at  all  times.  About 
noon  Sunday,  while  Mclntyre  was  uncon- 
scious, Harold  removed  from  the  desk  $600 
in  cash  and  secreted  It  In  the  bam,  saying  It 
was  "damn  right  his."  A  short  time  aft^ 
Mclntyre's  death  Harold  approached  Dr. 
Holcomb  and  said  that  there  was  money 
there  which  some  one  ought  to  look  after, 
and  asked  him  to  assist  in  the  search.  Bos- 
worth, Wllmarth,  Harold,  and  the  doctor 
together  went  to  the  secretary  or  desk.  Dr. 
Holcomb  called  for  the  key.  Harold  handed 
it  to  him,  taking  it  from  his  pants  podcet 
The  doctor  opened  the  desk,  and  examined 
the  contents  to  see  what  money  could  be 
found.  A  large  amount  of  papers  of  various 
kinds  were  found,  among  them  some  notea 
and  mortgages.  The  notes  and  mortgages, 
t<^ther  with  the  mon^,  were  placed  in  the 
safe  In  Boswortfa's  store  across  the  street 
The  majority  of  the  papers  were  not  examin- 
ed at  all.  No  search  was  made  for  a  will. 
They  were  looking  for  money.  Immediately 
after  the  funeral  on  Wednesdaj,  Harold 
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bnrrledlr  took  all  tbe  papers  out  of  tlie 
drawera,  plgem  holes,  etc..  In  the  desk, 
■tuffed  than  In  pillow  cases,  and  placed  them 
In  a  telescope.  Tosethor  with  his  Uncle 
Delos,  he  left  for  New  York  state  that  night; 
taking  the  telescope  and  papers  with  them, 
where  they  remained  nntll  Thursday  or  SUr 
day  of  the  following  we^  Harold  Uclnr 
tyre  testlfles:  "Uncle  and  I  left  Sand  HUl 
about  7  o'doA  that  night;  I  think  7  or  8 
o'clodc.  I  carried  this  grip  fall  of  papera. 
I  did  not  take  wltii  me  aoy  of  the  p^ws 
whldb  had  been  placed  In  Mr.  Boswnth's 
safe  and  afterwards  placed  in  tbe  Wayne 
County  deposit  box.  I  bad  tbe  key  to  that 
d^NMlt  box.  I  trareled  with  my  nnde  to 
Branstmi,  N.  T.,  and  bis  home  was  fonr 
miles  bdow  tbm,  and  I  itft  him  at 
liOmiardsTilla  My  ancle  had  the  telescope 
with  these  old  psvers."  Dr.  Holonnb  teetl- 
fled  that  the  Mils  In  tbe  long  po<^etbook  In 
the  dett  "lotted  as  thongh  they  had  been 
handled  In  s<Hne  way.  Th^  were  not  out 
amooflL  Tbey  were  crinkled  np  apparently. 
Hint  was  easy  to  be  dlsc^ed.  Looked  as 
Ihon^  they  bad  been  handled  by  somebody, 
and  after  they  were  straightened  out  tbey 
were  put  back  in  the  po<*etbook." 

If  the  declarations  of  the  testator  were 
admissible  as  evidence  then  we  think  the 
case  shonld  have  been  submitted  to  the  jury. 
Here  was  a  very  large  estate,  In  tbe  eyes  of 
the  parties  interested,  and  the  desire  to  pos- 
sess it  would  furnish  a  powerful  motive  for 
suppressing  a  will  which  would  divert  It  en- 
tirely into  other  channels.  Both  Immediate- 
ly before  and  after  the  death  of  Mr.  Mcln- 
l^ie,  his  papers  came  into  the  hands  and 
were  under  Ibe  control  of  tjbose  who  had 
this  powerful  motive,  and,  without  having 
made  any  spedflc  search  for  a  will,  tbey 
Immediately  after  the  funeral  removed  tbe 
vast  majority  of  tbe  papers  from  tbe  state 
of  Michigan  and  left  them  In  charge  of  the 
brother  whom  mirold  was  afraid  to  send 
for.  The  secreting  of  the  testator's  money 
by  ^rold  was  also  a  suspldoua  clrcum- 
stane^  which  the  jury  were  entitled  to  con- 
sider In  determining  whether  he  would  be 
likely  to  take  advantage  of  bis  opportunities 
to  secrete  a  will,  if  one  existed.  The  Inveter- 
ate hostlllly  of  the  testator  towards  bis 
brothers,  which  was  In  large  part  the  cause 
of  his  making  the  will,  In  order  that  they 
might  get  wme  of  his  property,  might  also 
give  rise  to  a  legitimate  hiference  thst  the 
brothers,  whose  motive  would  lead  them  to 
destroy  the  will,  actually  did  destroy  it, 
rather  than  the  man  whose  motive  would 
lead  him  to  preserve  It 

But  counsel  for  contestante  contend  ttiat 
the  declarations  of  the  testator  were  not 
competent  evidence  to  rebut  the  presump- 
tion of  revocation,  and  that  the  great  weight 
of  current  authorlly  Is  to  tiiat  effect,  citing 
Throckmorton  v.  Holt,  180  U.  8.  662,  21  Sup. 
Ot  474,  46  H  Ed.  063;  In  re  Kennedy's  Will. 
167  N.  T.  168»  00  N.  B.  442;  COark  t.  Turner, 


60  Neb.  280^  09  N.  W.  848,  88  L.  R.  A.  488; 
Mercer's  Adm'r  v.  Macklln,  14  Bush,  484; 
Lane  v.  Moore.  161  Mass.  87,  28  N.  B.  828;  21 
Am.  Bt  Bep.  430;  Meeker  v.  Boylan,  28  N.  J. 
law.  274;  Walton  v.  Kendrick,  122  Ma  004, 
27  8.  W.  872,  25  li.  B.  A.  701;  Hayes  v.  West, 
87  Ind.  21 ;  Ooucb  v.  Eastham,  27  W.  Va.  796» 
56  Am.  846;  Qordon's  Case,  60  N.  J.  Bq. 
897, 26  Atl.  268 ;  Leslie  v.  McMurtry.  60  Ark. 
SOI,  90  fi.  W.  83;  Olbson  v.  Gibson,  24  Mo. 
227.  We  do  not  deem  it  necessary  to  enter 
upon  a  discussion  of  the  authorities,  to  de- 
termine on  whldi  side  the  weight  of  author^ 
Ity  lies,  since  the  rule  has  been  established 
In  this  state  against  contestants'  contention. 
Lawyer  v.  Smith,  8  Mich.  412,  77  Am.  Dec. 
460;  Harrlng  v.  Allen,  35  Mich.  606;  Hope's 
Appeal,  48  Mich.  618,  12  N.  W.  682;  In 
re  Estate  of  Lamble,  97  Mich.  60,  66 
N.  W.  228:  Obeever  v.  North,  106  Mich.  890, 
64  N.  W.456^  87  Lb  B.  A.  661,  68  Am.  St  Rep. 
tt9.  nie  Throckmorton  and  Kranedy  Oases, 
supra,  rvndlate  the  doctrine  of  Sngden  v. 
Lord  Bt  Leonards.  L.  B.  1  Prob.  Dlv.  154. 
That  case  is  cited  with  approval  In  the  Lam- 
ble Case,  supra,  by  this  court  See,  also.  In 
support  of  the  rule  as  adtvted  In  Mldilgan, 
Patten  v.  Ponlton,  1  Swab,  ft  TMst  06;  Mw- 
rls  V.  Swaney,  7  HelAk.  691 ;  Southworth 
Adams,  11  Blss.  267,  Fed.  Cas.  No.  18,194: 
Gardner  v.  Gardnw,  177  Pa.  218,  86  Atl. 
068;  Gavitt  r.  Moulton,  119  Wis.  85.  96  N.  W. 
S95;  In  re  Page,  118  in.  576»  8  N.  E.  862.  60 
Am.  Bep.  885;  McDonald  v.  McDonald,  142 
Ind.  66>  41  N.  B.  886.  As  said  by  Chief 
Justice  Appleton  in  Oollagan  v.  Bums,  87  Me. 
449:  "The  declarations  of  the  testator  may 
have  been  false  and  uttered  to  dectfve,  or, 
being  true,  they  may  have  been  misonder- 
stood  In  whole  or  in  part,  from  Inattentlott. 
Ttiey  may  have  been  mlsrecollected  from 
f  orgetfulness  or  mlsreported  fnnn  dedgn. 
But  all  this  affecte  the  degree  of  credit  to  be 
given  the  testinioDy,  not  Ite  sdmlsslbllity. 
It  shows  that  caution  should  be  used  lu 
weli^ilng  it,  not  that  It  Should  be  excluded. 
The  occlusion  of  evidence,  relevant  and 
material,  from  the  fear  that  It  may  not  re- 
ceive Ite  Just  degree  of  credence,  Is  the  rode 
resort  ot  barbarlnn.  CSvUisatlon  bears, 
weighs,  examines,  compares,  and  then  de- 
cides." 

But  one  other  question  remains  for  consid- 
eration. The  trial  judge  excluded  a  cartaln 
pai>er  alleged  to  be  the  orii^nal  draft  of  the 
alleged  will,  and  upon  this  ruling  error  Is 
assigned.  It  was  proved  by  the  testimony 
of  two  of  the  scrivener's  sons  that  the  draft 
or  memorandum  was  undoubtedly  In  their 
father's  handwriting.  The  draft  agrees  In 
most  respects  with  tbe  oral  testimony  as  to 
the  contente  of  the  will  and  the  expressed 
Intentions  of  the  testator.  Then  was  evi- 
dence from  which  the  Jury  might  legitimate- 
ly find  that  Mr.  Smith,  fbe  scrivener,  read 
the  will  over  to  testator  and  It  was  then 
executed  by  the  testator  and  witnesses, 
without  chuige;  tbat  In  tbe  evening  of  the 
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same  day  the  draft  was  ftrand  opon  the 
floor  of  the  same  room  and  near  the  same 
table  at  which  the  will  waa  executed ;  and 
that  the  draft  was  In  the  same  omdltloD 
as  then.  If  this  paper  actually  waa  Hie  draft 
from  which  the  will  was  drawn,  and  the  will 
bad  been  destroyed,  the  draft  waa  manifesto 
ly  the  best  ertdence  In  existence  of  Its  con- 
tents. The  testimony  Indicates  that  this 
was  the  only  will  wblcb  Mr.  Smith  had  erer 
prepared  for  Mr.  Hclntyre,  and  we  think 
the  question  should  have  been  submitted 
to  the  jury  whether  the  paper  was  the  pre- 
liminary draft  from  which  the  will  was 
drawn.  If  It  was,  It  was  admissible  in 
evidence. 

The  Judgment  is  rermed,  and  a  new  trial 
granted. 


ATTORNBT  OBNBRAIi  ei  rd.  GIBSON  t. 
BOABD  or  SUP^  OF  MONT- 
CALM COUNTY. 
(Supreme  Court  of  Mldiigan.  Oct  81,  1905.) 

1.  ConimEB  —  CouifTT   Butldinos  —  Rkpaib 

Ain>  RECONBTBUOnOIf . 

A  courthooBe  waa  destroyed  hy  fire,  and  the 
board  of  supervisore  passed  a  reaolution  pur- 
porting to  provide  for  the  repair  of  the  same. 
The  ptBDfi  and  speclficntions  for  the  work  con- 
templated th«  reteation  of  the  outside  contain- 
ing walls  of  the  old  buildlnr  only,  and  even  tbey 
were  to  t>e  reduced  in  height,  entirely  removed 
at  the  portico  in  front  of  the  building,  and 
strengthened  at  the  bottom  by  a  new  four-Inch 
brick  wall,  and  flushed  with  cement.  The  por- 
tico was  entirely  new.  The  entrance  to  the 
building,  the  liallways,  windows,  and  doors,  and 
arrangement  of  rooms  were  all  changed,  and 
other  changes  were  made.  HeU,  that  the'  ac- 
tion of  the  board  of  superrisors  contemplated 
in  effect  the  erection  of  a  new  structure,  and 
«aa  invalid,  in  the  abanuse  of  a  two-thirds  Tote 
In  favor  of  the  same. 

2.  Sahi: — Dbstbuctioit  bt  Ftbb. 

Comp.  Laws  1897,  |  2480,  requirlniE  the 
board  oE  supervisors  to  cause  the  courthouse 
and  public  offices  of  the  county  to  be  duly  re- 
paireo,  and  providing  that  the  sums  expended 
in  such  repairs  shall  not  exceed  $500  In  any  one 
year,  unless  authorized  by  vote  of  the  electors 
of  the  county,  applies  only  to  repairs  made  with 
money  realised  by  a  tax  or  loan,  and  does  not 
apply  to  tlie  repair  of  a  building  destroyed  by 
fire,  the  expense  of  which  la  borne  by  the  in- 
surance fund  raalised  on  the  destruction  <^  the 
building. 

3.  Same— Usi  of  Insuxanob  Moret. 

Comp.  Laws  1887,  |  SMS,  requires  Oie  coun- 

g treasurer  to  Insure  the  county  buildings  at 
e  direction  of  the  board  of  supervisors.  Sec- 
tion 2544  provides  that.  In  case  of  the  destruc- 
tion of  or  damage  to  buildings  so  insured,  the 
treasurer  shall  demand  and  receive  the  Insur^ 
ance  money  and  pay  the  same  into  the  coon^ 
treasury,  to  be  used  In  repairing  or  rebuilding 
such  buildings.  Section  2484,  subd.  16,  gives 
the  board  of  supervisors  the  care  and  manage- 
ment of  the  property  and  business  of  the  coun- 
ty. Section  2485  provides  that  the  powers  men- 
tioned in  subdivision  36  of  the  preceding  sec- 
tion shall  not  be  exercised  without  a  vote  of 
two-thirds  of  all  the  members  elected  to  the 
board.  Seid,  that  while  the  board  of  supervis- 
ors may  use  insurance  moneys  collected  on  the 
injury  or  destruction  of  a  public  building,  either 
to  repair  or  rebuild  audi  DuUding,  such  action 
roust  be  sanctioned  by  the  votea  of  tw<Khiids 
of  all  the  members  elected  to  the  board. 


4  CEBTIOBABI  —  JuMSDHmOH  —  COOTT  COM- 

uissionxaa. 

Under  Comp.  Laws  1897,  I  10,498,  provid- 
ing that  writs  at  certiorari  may  be  allowed  by 
any  Jostloe  tt  the  Supreme  Court,  Judge  of  the 
efrcnit  cour^  or  clicult  court  commissioner, 
the  circuit  court  commiBsioner  has  authority 
to  allow  a  writ  of  certiorari  to  review  proceed- 
ings of  a  county  board  of  snpervis<vs  in  refer- 
ence to  the  reconstruction  of  a  courthouaa. 

6.  BaUB— PbOOXEIIENQ»— PAXTIB8  —  ATTOKinT 

Obnebal. 

A  proceeding  In  cwtiorari  for  the  review 
of  the  action  of  a  county  board  of  supervisors 
in  the  mattw  of  tiie  reconatructltm  ot  a  oonrt- 
hoase  la  properly  instituted  by  the  Attwney 
General. 

Certiorari  by  the  Attorney  Qoieral.  mx  the 
ration  of  Frank  S.  Gibson,  to  review  the 
proceedings  of  the  board  of  snperriBora  of  tbe 
county  of  Montcalm.  Proceedings  qnashed. 

Argued  before  McALVAT,  GRANT,  BLAIR, 
MONTGOMERY,  and  HOOKER,  JJ. 

N.  O.  Grlswold,  B.  J.  Bowman,  and  C.  L.  & 
a  B.  Rarden  (Allen  B.  Morse,  of  counsel), 
for  relator.  Frank  A.  Miller  and  George  E. 
Nichols,  for  respondent 

BLAIR,  J.  This  la  a  proceeding  by  writ 
of  certiorari  to  review  the  proceedings  of  the 
board  of  supervisors  of  the  county  of  Mont- 
calm with  reference  to  the  reconstructton  of 
tbe  courtbouee,  containing  the  Jail  and  sher- 
UTa  office  and  other  county  offices,  which  waa 
destroyed  by  fire  on  the  16th  day  of  February, 
1906.  On  the  27th  day  of  February,  1905. 
the  board  met  In  special  session,  upon  tbe 
call  of  the  county  clerk,  upon  petition  of  more 
than  one-third  of  tbe  members  of  tbe  board, 
at  Corey's  Hall,  in  the  dty  of  Stanton.  The 
board  comprised  20  members,  all  of  whom 
were  present.  At  the  afternoon  session  of 
the  board,  "Superrlsor  Bailey  moved  that 
there  be  submitted  to  the  qualified  electors 
of  the  county  the  proposition  to  bond  the 
county  for  $40,000.  to  be  used  to  rebuild  tbe 
courthouse,"  which  motion  prevailed  by  14 
yeas  to  12  nays.  On  the  following  day,  Feb- 
ruary 28.  1905,  Supervisor  Holland  presented 
the  following  resolution :  "Whereas,  the 
Montcalm  county  courthouse,  which  included 
the  county  offices,  the  county  Jail,  and  sher- 
iff's residence,  was  destroyed  by  flre  on  the 
16th  day  of  February,  A.  D.  1905,  and  for  this 
reason  it  Is  a  public  necessity  that  a  new 
comity  courthouse,  for  the  county  ofiSces  and 
other  county  purposes,  and  a  county  jail  and 
BherlCT'B  residence,  be  erected  upon  the  pres- 
ent site,  the  courthouse  square,  in  tbe  city  of 
Stanton,  Montcalm  county,  Michigan :  There- 
fore, be  It  resolved,  by  the  board  of  super- 
visors of  the  county  of  Montcalm,  that  the 
erection  of  a  courthouse  for  county  offices  and 
other  county  purposes,  and  also  a  county  Jail 
and  sheriff's  residence,  Is  a  public  necessity ; 
and  be  It  further  resolved,  that  it  Is  necessary 
for  the  county  to  borrow  forty  thousand  dol- 
lars for  the  purpose  of  erecting  said  court- 
bouse,  county  Jail,  and  sberllf'B  residence;  and 
be  It  further  resolved,  that  there  be  sabmlt- 
ted  to  tbe  qualified  electon  ot  aaid  ooonty 
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at  ttie  ammal  apttng  electloD,  to  be  hM  on 
tlie  lint  Uonday  of  April,  A.  D.  190B,  the 
proposltioii  to  borrow  on  tbe  faith  and  credit 
of  nUl  connty,  and  to  lame  Its  bonds  Ihtn- 
for.  the  anm  <tf  forty  tbonuuid  dollars,  the 
ivroceeds  to  be  used  fn  the  purpose  <tf  erect* 
lug  a  mltable  oonrttunue,  and  alao  a  eonnty 
Jail  and  sberUTs  reeldaice— said  money  so 
borrowed  to  be  paM  In  elSbt  equal  butall- 
ments  of  five  thonsand  dollars  eadi,''  etc 
This  resolution  {HWralled  by  IB  Teas  to  10 
nays.  On  the  same  day  Superrlaor  Jenaen 
presented  the  following  resolution:  *"Be- 
solved,  by  the  board  of  snperrlsors,  that  Oor- 
ey's  HaU.  sltnated  In  the  Oor«y  Block,  the 
north  aide  (tf  Main  street,  In  the  dtr  vt  Stan- 
ton.  be,  and  the  same  la  bereby,  designated 
as  the  place  of  holding  the  sessloDa  of  the 
circuit  court  of  the  cotmty  of  Montcalm, 
from  thla  28tb  day  of  Febmary.  A.  D.  1906, 
to  and  nntu  the  lat  day  of  December,  A.  D. 
lOOfi,  and  that  the  seaalona  of  thla  board  ahall 
also  be  held  at  the  aame  place.*  The  motion 
iveralled,  a  majority  of  the  members  Totlng 
ther^br  by  yeaa  and  naya,  aa  f<dlow8 :  Teas 
— Meaara  Bailey,  Bannen,  Bower,  Boyer, 
Church,  Dalea,  B^eeman,  HelmiCk,  Holoomb) 
jr.  &,  Holcomb,  M.  H.,  Holland,  Locaa,  Lute, 
Jenaoi,  Elrker,  MMitgomay,  MAwtim,  Nlch- 
ola.  Porter,  Rinker,  Sharp.  Bteama,  Train, 
Weatcott  <2A).  Naya— None."  At  the  aftcr- 
wion  aeoolon  SupeniBor  Holland  <^ered  Am 
following  resolution :  **'BesolTed,  by  the 
board  of  anperrlBora  <tf  the  county  of  Mont- 
cahn.  that  the  dialrman  of  thla  b«ird  be^  and 
be  la  boreby,  reaueated  to  appoint  a  apedal 
building  committee  of  aaid  board,  eonalatlng 
of  three  members,  and  said  committee  be, 
and  bueby  la,  inatmcted,  empowered,  and 
authtnlsed  to  employ  cnnpetent  archltecta 
and  adopt  plana  and  apedflcatlonB  for  thp 
building  of  the  new  courthonae,  the  county 
Jail,  and  sherlCCa  reald«ice,  aubject  to  the 
Kpprmtil  of  thla  board,  and  aaid  cmnmlttee 
la  alao  bereby  furthw  Inatructed,  empowered, 
and  authorised  to  anperlntoid  the  arrange- 
ment  for  the  temporary  offlcea,  and  also  for 
the  tempnrary  Jail,  and  aaid  committee  la 
given  full  power  and  authority  to  do  wbat^ 
ever  In  ita  Judgmait  It  may  be  deemed  ex- 
pedient and  neceasary  for  the  pnrpoaea  here- 
in specified.*  Mr.  Bailey  moved  that  the 
reeolntlon  be  bid  on  the  table;  Mr.  Ball^a 
motion  did  not  prevail,  the  yea  and  nay 
vote  resulting  as  follows:  Yeas— Messra. 
BalUiy,  Ban&en,  Bower,  Church,  Holcomb, 
M.  ILt  Newton,  Sharp.  Bprague  (8).  Naya — 
Messra.  Boyor,  Dales,  Freeman,  Helmidt, 
Bolcomb,  J.  8.,  Holland,  Lucaa,  Lute,  Jowai, 
Klrker,  Porter,  Rinker,  Steams,  Train,  Weat- 
cott (IB).  The  resolution  waa  adopted 
the  following  yea  and  nay  vote:  Teas— 
Meaara;.  Bailey,  Bannoi,  Bower,  Bt^er, 
Church,  Dales,  Freeman,  HelmiCk,  Holcomb^ 
J.  S.,  Holcomb,  M.  H.,  Holland,  Lucan^  Lute^ 
Jensen,  Elrker,  Newton,  Nlcbola,  Portn, 
Blnker,  Sharp,  Spragus,  Steams,  Train, 
Weatcott  {'it).  Nays— None.  The  chairman 


appointed  as  such  committee  Mesara.  Hol- 
land, Jmaen,  and  Porter.  The  mlnutaa  men- 
read  1^  tbe  cleric  and  apinoved  aa  read. 
Mr.  Joiaen  moved  that  the  board  adjomu 
sine  die.  The  motl<m  inrevalled.  The  chair- 
man declared  the  board  adjourned." 

The  proposition  to  bond  the  county  for 
940^000  was  submitted  to  the  electora  of  the 
county,  aa  {wovlded  In  On  reaolutlon  of 
ruaiy  28th,  and  waa  loat  by  a  majority  of 
677.  After  the  boud  of  aopervlaora,  at  ita 
aeaalon  of  April  10th,  had  canvassed  the  vote 
and  arrived  at  thla  result,  the  ccmmlttee  on 
courOiouae  and  grounds  preeented  the  follow- 
ing repwt,  which  waa  adopted:  "To  the 
honwable  board  of  suparvlsws  of  Montcalm 
county:  Tour  etnunlttea  on  conrUionae  and 
grounds  and  Insnranoe  beg  leave  to  submit 
the  following  rqMfft:  After  the  burning  of 
the  courthonae  on  tiie  16t3i  ot  S^rtHruary,  1906, 
we  fumlabed  the  adjusters  tta  the  Insurance 
eompanies  an  estimated  cost  of  the  property 
destroyed  by  dr^  which  estimate  showed  a 
loss  far  greater  than  the  amount  of  Insur- 
ance. The  adjuster  recommended  the  pay- 
ment In  full  of  the  claim  of  loss  oa  building 
and  oont^ts,  and  the  Insnranoe  oanpanles 
allowed  the  same  In  full,  and  the  same  has 
t>een  paid  to  the  county  treasurer  of  said 
county,  the  total  amount  ot  swdi  Insurance 
being  $20,000,  and  since  which  time  we  have 
had  the  records,  furniture,  and  aupplles  of  the 
aevwal  offlcea  insured  aa  followa:  The 
county  clerk,  judge  of  jirobate  and  commla- 
slontt>  of  achools,  now  located  In  the  Gabalan 
Building,  Insured  for  $S,000.  The  register 
of  deed's  records  and  office  flxtnree  have  not 
been  Insured,  for  the  reason  that  we  found 
It  would  cost  us  6  pw  cent  to  insure  the- 
records  In  the  building  where  th^  were  con- 
fined at  the  time  we  were  ftutborlzed  to  In- 
sure them;  and  deonlng  this  too  high,  we- 
made  arrangemente  with  the  dty  council 
to  have  his  office  removed  Into  a  safer  place, 
and  they  secured  room  In  the  store  building 
of  Charlea  Holland,  where  the  reglater  of 
deeds  has  now  moved.  But  no  insurance  has 
been  taken  out  upon  that  office,  but  will  lie 
attoided  to  at  once.  If  this  meets  with  the  ap- 
proval of  your  honorable  body,  and  which  we 
do  recommend.  We  have  no  Instructions  tor 
taking  any  Insurance  iqwn  the  record  furni- 
ture, and  aupplles  of  the  county  treasurn, 
but  would  recommad  that  thla  office  be  In- 
Bured."  At  tiie  afternoon  aeaslon  on  April 
11th  the  building  committee,  by  Supervisor 
Holland,  reported  aa  followa:  ***Tour  com- 
mittee has  considered  the  matter  of  repairing 
the  courthouse  at  Stanton,  and  have  secured 
plans  from  a  cmnpetent  architect,  and  we  are 
Infwmed  that  It  Is  practical  to  r4)alr  said 
courthonae,  and  that  the  expense  of  re> 
pairing  the  same,  careful^  Bgnred  and  esti- 
mated, amounta  to  $18,071.  Therefore  we 
have  pNpmnd  a  resolution  whldi  we  will 
^esent  at  tUa  time  toe  the  conslderatlott  ot 
the  tward:  "Whereas,  the  Montcalm  county 
courthouse  was  Injured  and  damaged  by  Are 
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on  tbe  leth  day  of  Febrnary.  A.  D.  1906,  and 
for  this  reason  It  i«  a  public  necessity  that 
said  courthouse  be  repaired  and  rebnllt ;  and, 
whereas,  the  cost  of  repairing  and  rebnildlng 
said  courthouse  will  not  exceed  the  sum  of 
$20,000,  and,  whereas,  the  said  courthouse 
at  the  time  of  the  damage  and  injury  by  flre 
was  insured  In  the  sum  of  twen^  ttiousand 
dollars,  which  said  money  is  now,  or  will  be 
by  the  time  the  same  Is  required  for  the  pur- 
pose of  such  repairing  and  rebuilding,  in  the 
coiin^  treasury,  to  be  used  in  the  repairing 
and  rebuilding  of  such  courthouse:  There- 
fore, resolved,  by  the  board  of  Biqwrrlsors  of 
the  county  of  Montcalm,  that  the  repairing 
and  rebuilding  of  said  courthouse  Is  a  pub- 
lic necessity;  and  be  it  further  resolved, 
that  the  building  committee  heretofore  ap- 
pointed by  said  board  of  supervisors  be,  and 
to  hereby,  authorized  and  empowered  to 
proceed  to  repair  and  rebuild  said  courthouse, 
the  cost  of  said  repairing  and  rebuilding  not 
to  exceed  the  said  sum  of  twenty  thousand 
dollars  now  on  hand  to  be  used  for  that  pur- 
pose." '  Mr.  Holland  moved  the  adoption  of 
tbe  r^Ktrt  and  resolution.  The  motion  pre- 
vailed, a  majority  of  the  members  voting 
therefor  by  yeas  and  nays,  as  follows :  Yeas 
— Boyer,  Dales,  roumie,  Freeman.  Holcomb, 
J.  S..  Holland,  Klrker,  Lucas,  Lute,  Montgom- 
ery, Porter.  Steams,  Westcott,  Wood  (14). 
Nayft— Bailey,  Bannen,  Bower,  Church,  Dlck- 
erson,  Holcomb,  M.  H.,  Jensen,  Miller,  Harden, 
Sharp,  Sprague,  Tan  Wormer  (12).  A  ma- 
jority of  the  members  having  voted  In  favor 
of  tbe  adoption  of  the  resolution,  the  chair- 
man declared  the  same  duly  adopted."  On 
motion  of  Supervisor  Dales,  the  accepting  of 
plans  for  the  repairing  and  building  of  the 
courthouse  was  left  In  tbe  hands  of  tbe  build- 
ing committee.  This  motion  prevailed  by 
14  yeas  and  12  nays. 

The  foregoing  comprises  substantially  the 
entire  record  with  reference  to  the  rebuild- 
ing or  repairing  of  tbe  courthouse  building. 
The  Issues  raised  by  the  allegations  of  error 
relate  to  tbe  power  of  the  board  of  super- 
vlsors  In  the  premises.  Tbe  petitioner  claims 
that  tbe  proceedings  of  the  board  upon  the 
11th  day  of  April  were  null  and  void, 
tCK  the  reasons:  "First  That  the  proposed 
work  was  the  erection  of  a  new  bnlldlng  and 
not  the  repairing  of  tbe  old  building,  and 
required  a  two-thirds  vote  of  all  tbe  mem- 
bars  of  the  board  elected.  Second.  Be- 
cause the  board  conld  not  expend  to  exceed 
9500  In  repairing  and  rebuilding  without  sub- 
mitting tbe  question  to  a  vote  of  the  people. 
Third.  Because,  even  If  the  contemplated 
bnlldlng  constituted  r^alra,  and  not  the 
erection  of  a  new  building,  still  tbe  board 
could  not  nee  tiie  fund  provided  from  the 
collection  of  ttie  Insurance  money  without  a 
two-thirds  vote  of  all  tbe  members  elect 
Fomrth.  Because  of  a  delegation  of  powers 
resting  sole^  In  the  board  of  supervlson  to 
tlw  bnlldlng  committee." 

nie  primary  question  In  tlile  case  to  wheth- 


er the  proposed  construction  of  tbe  conrt- 
house  under  the  action  of  tbe  board  of  super- 
visors of  April  11,  1906,  provides  for  the  re- 
pair of  the  existing  courthouse,  as  It  pur- 
ports to,  or  whether,  nnder  the  guise  of  re- 
pairing, it  in  reality  provides  for  the  erec- 
tion of  a  new  courthouse.  It  Is  conceded 
that,  If  the  action  of  the  board  had  the  ef- 
fect of  providing  for  the  erection  of  a  new 
courthouse,  such  action  was  void,  since  it 
was  not  supported  by  the  necessary  two- 
thirds  vote  of  all  of  the  supervisors  elected. 
Wayne  County  Supervisors  v.  Circuit  Jodge, 
111  Mich.  38,  99  N.  W.  88.  Tbe  dividing  line 
between  repairs  and  new  constnictlon  U 
difficult  of  determination,  and  there  to  con- 
siderable conflict  and  uncertainty  in  the  de- 
cisions of  the  courts  upon  this  question.  We 
think,  however,  that  under  statutes  making 
a  dtotlnctlon  beween  the  erection  of  new 
stmctures  and  the  repairing  of  existing 
structures,  the  repairing  of  a  structure  pre- 
supposes the  retention  of  tbe  substantial 
Identity  of  the  structure.  As  said  by  the 
court  in  Wattles  v.  Ice  Co.,  SO  Neb.  261. 
69  N.  W.  765,  SO  L.  B.  A.  424,  61  Am.  St 
Bep.  664:  *^ese  words  'repair'  and  'keep 
In  repair*  are  not  technical  words,  nor  should 
they  be  given  a  technical  or  strained  Inter- 
pretation. They  should  receive  their  ordi- 
nary Interpretation.  To  repair,*  as  It  to 
ordinarily  used,  means  to  amend,  not  to 
make  a  new  thing,  but  to  refit,  to  make 
good,  or  restore  an  existing  thing.  See 
Todd  V.  Rowley,  8  Allen,  61;  Stephens  v. 
Mllnor.  24  N.  J.  Bq.  85a  When  we  speak 
of  repairing  a  thing,  the  very  pxpresslon 
presupposes  something  In  existence  to  be 
repaired."  In  Ardesco  Oil  Co.  v.  RichardsMi, 
63  Pa.  162.  It  is  said:  "Bepalr  means  to 
restore  to  Its  former  condition,  not  to  change 
either  the  form  or  tbe  material.**  In  State 
v.  Wblte,  16  R.  L  S91,  18  Atl.  179,  1038,  the 
court  say:  "To  repair  means,  according  to 
Webster:  TTo  restore  to  a  sound  or  good 
state,  after  decay,  injury,  dItopldatlOD, 
partial  destruction;  as,  to  r^^alr  a  honee. 
a  wall  or  a  ship.'  To  amend,  according  to 
the  same  author,  means:  *To  change  in 
any  way  for  tbe  better;  as  (a)  by  simply 
removing  what  Is  erroneous,  corrupt,  super- 
fluous, faulty,  and  the  like ;  (b)  by  supplying 
deficiencies;  (c)  by  substitntlng  sometblng 
else  In  the  place  of  what  to  removed.*  We 
think  that  the  building  of  a  new  bridge  In 
a  highway  to  something  more  than  moely 
retailing  the  hlj^way,  within  the  meaning 
of  said  section  1.  Indeed,  the  statute  seems 
to  view  It  In  this  light;  for  by  Pub.  8t 
B.  I.  c.  84,  8  B,  It  Is  provided  that  towns 
may  approprtote  money  'for  the  bulldli^ 
rejnlrlng,  and  amending  of  bridges.*  To 
bnlld  to  to  constmet  and  raise  anew,  and 
not  simply  to  amend  or  repair  something 
previously  constructed.  Bays  Rogers,  In 
Oomell  r.  Tanartsdalen,  4  Pa.  864,  870^  re- 
ferring to  flie  term  *repalr8' :  It  to  not  a 
technical  expression,  and  must  be  taken  as 
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nMd  In  ItB  ndlnary  Bense,  and  <lon  not  ex- 
tend to  ImpioTemeBtB  of  the  soil.  *  •  * 
Repain  do  not  Include  new  bnUdlnge,  but 
tiiey  a  restoration  to  a  eoond  state  at 
what  had  gone  into  partial  decay  tv  dilapida- 
tion, or  betterlnr  wbat  bad  been  destroyed 
In  part  •  •  •  The  word  "repairs"  Is 
plain,  nnamblgoons,  and  mnst  be  considered 
as  used  In  tbe  sense  In  which  It  Is  ordinarily 
nnderstood.  To  repair  Is  to  restore  to  a 
sound  state,  to  mend  or  reflt' "  In  Board 
V.  Gwln  (Ind.)  86  N.  B.  2B7.  22  U  B.  A.  402, 
the  circuit  court  mAer  Ito  poweir  to  order 
necessary  repair^  after  having  condemned 
the  courtroom  as  unsafe^  approred  and 
adopted  certain  plans  and  specifications,  and 
ordered  **tbat  said  courtroom  be  repaired 
In  accordance  therewtth."  Hie  court  say: 
**We  hare  already  seen  Oial;  when  the  plans 
and  specifications  made  a  part  of  th»  order 
are  carried  out^  there  will  be  left  stendlng 
only  a  ■ney  small  part  of  the  old  bnlldlDg, 
a  small  portion  of  the  old  walls.  Bverythlng 
else  will  be  new,  and  there  will  be  additions 
and  extensions,  all  of  which  will  be  entirely 
new.  It  Is  manifest  from  tbe  face  of  the 
record  of  the  order  that  the  Intent  was  to 
come  as  near  building  a  new  courthouse  as 
possible,  and  yet  retain  any  semblance  of 
repairs.  It  Is  quite  manifest  from  tbe  order 
that  tbe  only  reason  that  any  portion  of 
the  old,  dilapidated  wall  was  retained  was 
to  furnish  a  nucleus  around  wblcb  repairs 
conld  be  made  with  some  plausibility,  and 
so  that  the  court  might  be  able  to  say  the 
work  ordered  was  repairs.  The  work  con- 
templated and  described  in  tbe  plans  and 
spedflcations  cannot  be  denominated  're- 
pairs' with  any  regard  to  accuracy  of  ex- 
pression, as  we  shall  hereinafter  aee."  And 
again:  "A  case  much  more  In  point  and 
nearly  parallel — ^Indeed,  exactly  parallel — 
with  the  case  at  bar  as  to  tbe  extent  of 
the  power  conferred  where  a  duty  to  repair 
is  Imposed  by  law,  was  decided  by  this 
court,  and  a  conclusion  was  therein  reached 
contrary  to  that  reached  In  the  cases  above 
referred  to.  It  was  said  by  BlUott,  J., 
speaking  for  the  whole  court  In  that  case, 
that:  *We  are  unable  to  resist  the  conclu- 
sion that  the  tmstee,  under  color  of  making 
repairs  and  removing  obstructions,  has 
changed  and  Improved  the  ditch  in  several 
essential  particulars.  Tbe  ditch  had  been 
gnattj  widened  and  deepened,  and,  doubt- 
less, much  Improved,  since  the  amount  ex- 
pended is  almost  twice  tbe  cost  of  the 
orlglndl  ditch.  Hie  inference  from  the  facts 
stated  Is  that  the  trustee  has  Improved  the 
dltcb  Instead  of  repairing  It  Under  author- 
ity to  repair,  there  can  be  no  enlargement 
and  Improvement  except  In  so  far  as  the 
work  of  repairing  necessarily  enlarges  and 
Improves.  "Repair,"  says  the  Supreme  Court 
of  Pennsylvania,  "means  to  restore  to  sound 
or  good  condition,  after  Injury,  or  partial 
destruction."  Pittsburg  &  B.  Pass.  R.  Co. 
V.  Pittsburg,  80  Pa.  72.  The  authority  of 


the  township  trustee  was  to  restore  as  nesr- 
ly  as  practictiile  to  Itt  original  condition, 
not  to  enlarge  or  improve,  no  matter  how 
much  the  improvement  may  have  been 
needed,  nor  how  much  property  owners  may 
have  bem  benefited.*  Wearer  t.  TempUn, 
118  Ind.  80S,  14  N.  B.  60a  The  same  prin- 
ciple was  asserted  by  this  court  In  Western 
Paving  ft  Supply  Oo.  r.  CHtlsen's  Street  B. 
Co.,  128  Ind.  (SK  26  N.  B.  188,  28  N.  B.  88, 
10  li.  B.  A  770b  25  Am.  Bt  Bep.  462,  where 
It  was  said:  The  obligation  to  repair  a 
street  is  one  thing,  and  the  obligation  to 
construct  a  street  Is  another  and  different 
thing.  To  repair  a  thing  is  to  restore  It  to 
a  sound  steto  after  decay,  injury,  dilapida- 
tion, or  partial  destruction.  To  reconstruct 
is  to  construct  or  build  again.  One  who 
only  assumes  an  obligation  to  repair  a 
house  could  not  be  required  to  tear  It  down 
and  rebuild  It.*  So  the  weight  of  authority 
seems  to  be  that  the  power  to  repair  does 
not  carry  with  it  or  imply  the  power  to  re- 
build or  reconstruct**  See,  also,  Ft  Wayne, 
eto.,  Ry.  Co.  v.  Detroit,  84  Hlcb.  79;  Good- 
year Go.  T.  Jackson,  112  Fed^  146,  00  O.  O. 
A  159,  65  L.  B.  A.  W2i  Oavan  v.  Nonaoss 
(Oa.)  48  6.  B.  771;  Carlton  t.  Newman,  77 
Me.  408»  1  Atl.  191 

The  specifications  for  rqiairing  the  court- 
house provide,  among  other  things,  that: 

"The  outelde  walls  of  the  building  are 
not  to  be  altered  or  changed  in  any  way : 
It  being  tbe  Intention  and  purpose,  under 
tbe  plans  as  prepared  and  these  specifica- 
tions, to  restore  and  reflt  said  building  for 
a  courtbouse  and  county  building  within 
the  present  outside  walls,  and  place  the 
same  In  a  good,  safe,  and  sound  condition, 
with  fireproof  offices,  and  In  so  doing  to 
use  and  utilize  the  outside  walls  and  as 
much  of  the  Inside  walls  as  may  be,  in  view 
of  the  changes  and  alterations  to  be  made 
In  the  size,  conditions,  and  location  of  the 
courtroom  and  other  rooms,  offices,  and 
vaulte  as  shown  by  said  plans  and  these 
specifications,  and  only  so  much  of  tbe  out- 
side and  Inside  walls  are  to  be  altered, 
changed,  or  added  to  as  may  be  necessary 
to  carry  out  the  general  Intention  and  pur- 
pose of  repairing  said  building,  and  refitting 
and  restoring  the  same  for  use  as  a  court- 
house and  county  building,  remodeled  and 
repaired  so  as  to  be  more  convenient  and 
practicable  for  public  use  and  better  In  gen- 
eral appearance  than  heretofore.  Such  re- 
pairs, changes,  and  alterations  are  expressly 
limited  to  such  alterations  and  changes  as 
may  be  necessary  to  carry  out  the  general 
Intention  of  repairs  upon  and  wltbin  said 
building  as  shown  by  the  drawings,  plans, 
and  these  specifications,  that  is  to  say ;  The 
outside  brick  walls  to  be  token  down  to  re- 
move the  present  brick  cornice,  and  to  such 
level  as  shown  on  elevations :  also  the  entire 
wall  of  the  front  of  tbe  building  at  portico, 
all  openings  In  walls  for  frames,  etc.,  to  be 
lowered,  raised,  or  cut  to  new  and  built  as 
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■bown  on  elevations  and  plans  (see  brick 
work),  and  tbe  Inside  brick  walls  and 
foundations  to  be  retained  wltbont  change 
when  the  same  can  be  used  or  utilized  by 
repairing  wbere  needed,  and  when  sncb 
walls  and  foundationa  shall  conform  to  said 
plans  and  eleratioas. 

"Cwnmon  Brick  Work. — Take  down  all 
Inside  brick  walls,  chlmn^v,  Taalts,  and 
all  other  Inside  txidk  work  required  to  carry 
OQt  the  woric  accordlQg  to  the  plans  and 
specdflcatlonsL  Bolld  all  brlfft  wells  above 
concrete  walls,  snch  as  Intoior  walls,  back- 
ing for  exterior  walls,  flues,  patching,  and 
all  othor  brltft  work  except  face  brick  work 
(see  face  brick),  with  good,  hard,  common, 
merdiantaUe  brick,  to  be  free  from  lime. 
Build  4rlnch  brick  wall  Inside  around  the 
entire  outside  walls  In  subbasement  to  re- 
ceive ground  floor  Joists,  these  bricks  to  be 
laid  In  cement  mortar  (see  section).  Also 
carry  up  brick  wall  In  cement  mortar  m 
tbe  Inside  of  outside  walto  to  receive  flrst- 
stoiy  floor  Joists  (see  section).  The  outside 
walls  of  tbe  building  that  are  solid,  safe, 
and  not  damaged,  and  stand  erect,  below 
tbe  height  of  the  walls  as  shown  «i  the 
drawings,  are  not  to  be  taken  down,  except 
where  necessary  to  carry  out  the  general  In- 
tentions of  the  plans  and  these  qtedflcattons 
according  to  the  provisions  and  details  as 
ha«lnbefore  set  forth  under  paragraph  bead- 
ed 'General  Conditions'  (see  page  8).  The 
foundation  footings  for  all  new  exterior  and 
Interior  walls,  together  with  piers,  chimneys, 
flues,  etc.,  to  be  of  the  several  widths  and 
thicknesses  as  shown  on  plans.  The  new 
concrete  foundation  walls  to  be  carried  up 
to  the  several  heights  as  shown  on  sectional 
drawings.  The  entire  outside  foundation 
walls  that  remain  standing  to  be  flushed  up 
on  tbe  Inside  with  1  to  2  Portland  cement  to 
a  full  and  even  surface  satisfactory  to 
architect  and  all  wooden  charred  timbers 
to  be  removed. 

"What  Building  Oommlttee  will  Furnish.— 
Win  furnish  and  lay  sidewalks.  Will  fur- 
nish and  put  In  electric  wiring.  Will  furnish 
and  put  in  call  bells.  Will  furnish  and  put 
In  all  electric  light  flxtnree.  Will  furnish 
and  put  In  all  plumbing.  Will  furnish  and 
put  In  the  entire  heating  plant,  Including  tbe 
setting  of  boilers,  etc.  Will  furnish  vault 
doors,  contractor  to  set  Will  furnish  all 
vault  fixtures  and  steel  shutters  for  windows. 
Will  furnish  all  desks  and  cabinet  fixtures 
for  offices." 

As  appears  by  the  plans  and  specifications, 
Bubstantlally  fll  that  was  to  be  retained  of 
the  old  building  was  the  outside  containing 
walls,  which  were  to  be  reduced  In  height 
some  10  feet,  entirely  removed  at  front  of 
building  at  portico,  and  strengthened  at  the 
bottom  on  the  Inside  up  to  tbe  first-story 
Joists  by  a  new  4-lnch  brick  wall  and  flushed 
with  cement.  Only  such  portions  of  the  out- 
side walls  are  to  be  retained  as  "are  solid, 
safe,  and  not  damaged  and  stand  erect" 


All  else  was  new.  The  Jail  and  sberUTa  office 
contained  In  the  old  building  were  entirely 
omitted  from  the  new,  and  no  provision  was 
made  for  thnn  elsewhere.  Tbe  portico  was 
entirely  new.  Tbe  entrance  to  ttw  building, 
the  hallways,  tlie  windows  and  doors,  the 
arrang«nent  of  tbe  rooms,  were  all  changed, 
and  nelthCT  in  the  exterior  nor  tbe  Interior  ap- 
pearance of  the  proposed  bnildlng.  wiOi  Ite 
new  portico,  was  there  anything  to  remind 
any  familiar  observer  of  the  old  courthouse. 
The  old  building  was  determined  by  the 
board  of  superrisors  to  have  been  'Vestroyed 
by  fir^"  and  a  new  building'  required  to  take 
Ite  places  to  cost  140.000^  as  shown  by  their 
resolutltms  of  February  27th  and  28tli,  and 
tbe  r^rt  of  tbe  committee  In  Aiirll  shows 
that  tbe  actual  loss  was  "far  greater  than  the 
amount  of  Insurance,**  whldi  the  Insurance 
companies  paid  In  full.  We  Uilnk  it  must 
be  said,  as  remarked  by  the  Supreme  Court 
of  Indiana  in  Board  v.  Gwln,  supra :  "It  Is 
manifest  from  tlw  face  of  Qie  record  •  •  • 
that  tbe  Intent  was  to  come  as  near  bnlldii^ 
a  new  courthouse  as  possible  and  yet  retain 
any  semblance  of  repairs." 

We  think,  however,  that  If  the  contemplat- 
ed Improvemente  are  properly  designated  as 
r^>alr8,  a  tiro-thirds  vote  would  still  be  re- 
quired to  raider  the  action  lawful.  Tbe  con- 
templated r^alra  were  to  be  paid  for  out  of 
the  insurance  m<m^  collected  by  the  county 
treasurer.  Sections  2543  and  2644  of  the 
Compiled  Laws  of  18B7  provide  as  follows: 

"(2648)  Sec  44.  When  directed  by  the 
board  of  supervisors,  tbe  county  treasurer 
stiall  cause  to  be  Insured  any  or  all  the  pnb- 
11c  buildings  belonging  to  the  county,  as  said 
board  shall  direct,  and  tbe  Insurance  thereiHi 
shall  be  token  In  the  name  of  tbe  treasura*, 
and  bis  successors  in  oBlee. 

"(2544)  Sec.  45.  In  ease  of  tiie  destruction 
of,  or  damage  done  to  tbe  buildings  so  In- 
Btiredi  the  treasurer  shall  have  authority,  and 
it  shall  be  his  duty,  to  demand  and  receive 
tbe  moneys  which  shall  be  due  on  account  of 
such  insurance,  and  In  case  of  n^lect  or  re- 
fusal to  pay  the  same,  he  shall  sue  for  and 
collect  such  mon^s  In  his  name  of  ofilce 
whenever  directed  by  the  board  of  super- 
visors, and  pay  tbe  same  Into  the  coun^ 
treasury,  to  be  used  In  repairing  or  rebuild- 
ing snch  public  buildings." 

It  win  be  observed  that  there  is  no  expreiM 
provision  in  these  sections  authorizing  the 
board  of  supervisors  to  use  the  money  when 
collected  by  the  treasurer,  and  unless  author- 
ity to  use  such  funds  is  granted  by  aome'other 
section  it  would  be  derived  from  subdivision 
16  of  section  2484,  which  reads  as  follows: 
"Sixteenth.  To  represent  their  respective 
counties,  and  to  have  the  care  and  manage- 
ment of  the  property  and  business  of  tbe 
county  in  all  cases  where  no  other  itrovisiim 
shall  be  made." 

Express  authority  Is  granted  section 
2480  to  repair  public  buildings,  as  follows: 

"{2^  Sec.  7.  It  Btaall  be  tbe  doty  of  such 
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board,  M  often  u  Sbell  be  necessary,  to  cause 
tie  conrtbouM,  Jail,  and  pubUc  offices  of 
tb^  covntT'  to  be  duly  repaired  at  the  ex- 
pense of  snch  county;  bat  tbe  sums  expen&d 
In  such  reiKiirs  shall  not  exceed  Ave  hundred 
dollars  In  any  one  year,  unless  anthoriaed  by 
a  vote  of  the  electors  such  county,  as 
berelnafter  proTlded.** 

This  section  limits  the  amount  to  be  ex- 
pended tai  any  year  to  $500,  unless  authority 
to  ttcpend  more  is  granted  by  the  electora  of 
tbe  county.  This  section  clearly  does  not 
apply  to  the  Insurance  fund*  ainoe  the  vote  Is 
only  to  be  taken  irhen  tbe  money  is  to  be 
-raised  by  tax  or  loan.  We  think,  therefore, 
tbat  BobdiTWon  16,  supra,  governs,  and,  as 
-any  action  under  that  subdiTislon  requires 
for  its  Talldlty  a  two-thirds  Tote,  the  action 
of  the  board  was  Invalid.  See  section  2485, 
■Comp.  Lawa.  We  think  the  board  of  snper- 
Tlsors  has  a  right  to  use  the  Insurance  m<m^ 
-collected,  upon  the  Injury  w  destruction  of  a 
public  bulldlnib  tfther  to  repair  m  rebuild 
-Qie  atructnr^  without  submitting  tbe  question 
to  the  electors;  but  such  action  must  be  sanc- 
tioned by  tiw  votes  of  two-thirds  of  all  of  the 
members  elected. 

We  think  that  tbe  circuit  court  commission- 
er had  auUunlty  to  allow  tbe  writ  and  that 
It  was  not  improvidently  allowed.  Comp. 
laws,  1887. 1 10^488;  Loder  v.  Llttlefleld.  39 
Mich.  874;  Monroe  v.  Beynells,  ISl  Mich. 
258, 80  N.  W.  106B.  The  proceeding  waa  prop- 
er^ instltnted  by  the  Attorn^  Goieral. 
Attorney  General  v.  Detroit,  26  Mldi^  268. 

It  results  that  tbe  i^neeedlngs  of  the  board 
•must  be  quashed,  with  coets  to  relator. 

MONTGOMERY,  J.  I  concur  otk  tbe  last 
volnt 


DAT  LBATHBR  GO.  v.  MICHIGAN 
LBATHBB  GO. 

(SnpraoM  OoQTt  of  Mldilgan.  Oct  81, 1905.) 

1.  8AXM"0aDia  Corviitutiiio  Oortbictb. 

Defendant  Inquired  of  plslntilTs  broker 
what  he  could  procure  certain  leather  for,  and 
an  answer  waa  recelred  by  telegram.  A  few 
days  later  defendant  gave  an  order  for  the 
leather  to  the  brokw,  who  made  out  a  memo- 
randum addressed  to  plaintiff,  containing  the 
□ame  of  defendant  and  reciting:  "Terms  2% 
SO  dars  SO  rolls  No.  1  harness  "/sa  lbs.  at  80  c. 
75  lolla  B.  harness  >s/i«  lbs.  at  29  c.  Ship  In 
-one  car  and  secure  carload  rates.  Remarks, 
-confirming  telegrams."  The  order  was  Bigned 
by  tbe  broker,  and  copies  were  sent  to  both 
plaintiff  and  defendant.  Held,  that  the  memo- 
random  constituted  the  contract  between  the 
parties. 

Z  Btidbitob  —  Pabol  Svioirob  —  WaiTTEir 
GoKraAOTS— Faavions  Oonvkbsations. 
Where  a  contract  for  the  sale  of  goods  ii 
reduced  to  writing,  provkma  conversations  be- 
tween the  parties  are  inadmissible  to  show  an 
egress  warranty. 

[Sd.  Note^For  cases  Id  point  ate  voL  20l 
Gent.  Dig.  Evidence,  |  ITOO.] 


8.  SAUflh-WAaaanm— Bbucb;— DucDEB  ov 

BUTEB. 

In  the  absence  of  an  express  warranty,  the 
vendee,  on  receipt  of  the  goods,  must  act 
promptly  after  an  opportuul^  Is  given  to  in- 
spect, and  must  reject  them  within  a  reason- 
able time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  I9  404,  406,  413.] 

EbTor  to  Olrcidt  Court,  Wayne  County; 
Morse  Bohnert,  Judge. 

Actton  by  the  Day  Leather  Gompany 
against  the  Michigan  Leather  Company. 
There  was  judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Argued  before  MOOBE,  a  J.,  and  GAB- 
PBNTBB,  McALYAY,  GRANT,  and  BLAIR. 
JJ. 

Adolpb  Slomao  (Edmond  M.  Sloman,  of 
counsel),  for  appellant  Bowen,  Donglas. 
Whiting  ft  Murfln,  tor  appellee. 

McAIiVAT,  J,  Plaintiff,  an  Indiana  cor- 
poration, sued  defendant,  a  Mlcblgao  corpo- 
ration, in  assumpsit  for  a  balance  claimed  to 
be  due  for  certain  goods  sold  and  delivered 
by  it  to  defendant  Tbe  negotiations  for  the 
sale  of  the  goods  were  had  through  G.  A. 
Lilly  &  Co.,  brokers  acting  for  plaintiff.  Tbe 
memorandum  or  order  upon  which  the  goods 
were  shipped  was  In  triplicate  as  follows: 
"The  Day  Leather  Co. — Michigan  Leather 
Co.  Detroit  Mich,  at  once.  Terms  2%  30 
days  30  rolls  No.  1  haruess  »/se  lbs.  at  30  e. 
76  rolls  B.  harness  "/t*  lbs.  at  29  c.  Ship 
In  one  car  and  secure  carload  rates.  Re- 
marks, confirming  telegrams.  Tours  truly, 
G.  A,  Lilly  &  Co.  Jan.  24.  1903."  A  copy  of 
this  order  was  sent  to  each  of  the  partiea 
Twenty-one  rolls  of  No.  1  leather  and  72 
rolls  of  B.  leather  were  sblpped  to  and  re- 
ceived by  defendant  Plaintiff  claims  that 
these  grades  of  leather  were  of  a  kind  and 
quality  well  known  to  the  trade,  that  this 
leather  was  received  by  defendant  at  Detroit 
In  good  condition,  and  was  of  the  class  of 
goods  described  In  the  order.  The  goods 
were  received  at  Detroit  February  4,  1903, 
and  delivered  to  defendant  The  leather 
was  in  rolls,  wrapped  In  paper.  Defendant 
did  not  make  any  Inspection  of  the  leather, 
but  at  oDce  shipped  out  many  rolls  on  orders 
already  taken,  and  put  the  balance  in  stock 
and  continued  to  sell  from  this  stock.  On 
February  13tfa  defendant  wrote  plaintiff  that 
complaints  were  made  as  to  the  quality 
of  the  leather.  Considerable  correspondence 
passed  between  the  parties.  Finally  plain- 
tiff, not  admitting  defendant's  claim  tiiat 
the  goods  were  not  of  standard  quality,  re- 
quested that  tbe  goods  not  sold  be  returned. 
This  was  done,  and  defendant  given  credit  on 
account  Tbe  amount  of  the  bill  of  goods 
sold  to  defendant  was  $6,590.80.  upon  which 
defendant  has  paid  $8,000  cash.  Other 
credits  for  goods  retomed,  ete.,  leave  a  bal- 
ance claimed  by  plaintiff  of  $1,814416.  De* 
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fendant  gavs  notice  at  reeoupmeDt  under  the 
plea,  claiming  damagea  on  account  of  defect- 
ive gooda,  breacSi  of  warranty,  loaa  of  bnai- 
nesa  and  [iroflt,  and  damage  to  good  will  d 
bnslneas.  Tbe  case  was  tried  before  the 
court  with  a  jury,  and  resulted  In  a  verdict 
and  Judgment  tot  plaintiff  for  the  fnll 
amount  claimed.  From  this  Judgment  de- 
fendant brings  tb»  case  to  this  court  by  writ 
of  OTor. 

Tbe  contention  of  the  defendant  is  that 
there  was  an  express  warranty  by  the  plain- 
tiff as  to  the  quality  and  grade  of  goods,  and 
that  the  gooda  delivered  were  not  as  repre- 
sented. In  tbls  transaction  we  find  from  the 
record  that  an  ofTer  had  been  made  through 
Lilly  &  Co.,  brokws,  on  100  rolls  Day  leathw 
by  Mr.  Frank,  goieral  manager  and  secretary 
of  defendant,  and  declined.  Defendant  later 
inquired  of  Lilly  &  Co,  what  he  could  pnxmre 
100  rolls  B  Day  leather  for,  and  best  terms. 
The  answer  to  this  Inquiry  was  by  t^egram, 
January  21.  1003,  as  follows,  "Can  sell  100 
rolls  Day  leather  One  and  B  22-6  pounds, 
ship  direct.  Answer."  Mr.  Lilly  tastlfled: 
"I  received  tbe  final  order  for  this  leather, 
I  think  It  was,  tbe  same  day  the  order  was 
forwarded  aa  a  submission  of  sale  to  be  sub- 
mitted." January  24tta  tbe  wder  In  evld«ice 
was  made  In  triplicate  and  a  copy  sent  to  both 
pUlntifl  and  defendant  Mr.  LlUy  testified 
that  this  (urdw  was  in  etmfirmation  of  a  tele- 
gram. Bir.  Frank  testified:  "I  didn't  know 
d^nittiy  until  January  24th  that  I  was  go- 
ing to  have  this  leather.'*  This  order 
amounted  to  a  contract  between  these  par* 
ties,  and  the  court  was  not  In  error  In  ex- 
cluding tbe  conversatfons  previous  to  oiter^ 
Ing  into  this  otmtract  vtteni  by  defendant  to 
show  express  mzranty.  That  defendant  so 
C(»isidered  It  ai^ears  from  tbe  recrad. 

In  sales  ct  this  kind  tbe  law  la  well  aet- 
tled  that,  in  the  absence  of  an  express  war- 
ranty, tbe  vendee  on  receipt  of  the  gooda 
muat  act  ivomptly  after  an  opportunl^  is 
given  to  inspect,  and  reject  tfaem  within  a 
reasonable  time.  Uptm  tills  brandi  of  the 
case  tbe  court  correctly  Instructed  the  jury. 
He  also  correctly  Instructed  the  Jury  as  to 
the  Implied  warranty  of  fitness,  and  the 
kind  and  quality  of  gooda  plaintiff,  under 
the  order  given,  waa  required  to  furnish, 
and  as  to  the  measure  of  damages  in  case 
of  failure  ao  to  do.  Tbe  defendant's  re- 
quests not  given  were  properly  refused. 

In  this  case  the  defendant  admits  that  no 
proper  Inspection  of  the  goods  was  made,  al- 
though there  was  ample  opportunity,  leav- 
ing only  the  question  of  fact  to  be  determin- 
ed as  to  whether  the  goods  sold  and  received 
were  merchantable  No.  1  and  B  harness 
leather  of  standard  quality,  as  known  to  the 
trade.  Tbe  charge  of  the  court  was  not 
prejudicial. 

It  IS  not  necessary  to  discuss  the  other 
assignments  of  errc»r.  We  find  no  errcnr  in 
the  case. 

The  Judgment  of  the  circuit  court  is  af- 
4rmed. 


BOTD  V.  BOTD  et  at 
(Supreme  Court  of  Iowa.  Oct  27,  19(K(.) 

1.  Names— -lone  Sonans—Beoobds— Notice. 

Becords  which  show  that  "Ch^ey"  is  tbe 
holder  of  the  legal  title  to  land  do  not  give  no- 
tice of  judgments  agaJoBt  him  under  tbe  name 
of  "SheSey,"  and  one  may  rely  on  tbe  records 
aa  written. 

[Ed.  Note.— For  cases  hi  point,  see  -nL  36, 
Cent  Dig.  Names,  If  18,  14.] 

2.  MOBTOAOES  —  FOKBCLOaUBB  —  FBIOBITT  OF 

JUDOMBITT— BUBDER  OW  PbOOF. 

A  judgment  creditor,  who,  in  an  action  to 
foreclose  a  mortgage,  asserta  that  the  mortgagee 
bad  actual  knowledge  of  tbe  e^stence  of  the 
judgment  against  tbe  mortgagor  at  the  time  of 
tbe  execution  of  the  mortage,  has  the  burden 
of  proving  actual  knowledge  to  estaUiah  the 
sapremacy  of  tbe  judgment 

8.  PBINOIPAI.  AlfD  AOBNT— BXIBTKHCB  OT  Rl- 
I.ATIOK— KKOWUDOE  OF  AOBHT. 
An  agent  for  a  borrower  in  proenring  a 
loan  is  not  tbe  agent  of  tbe  lender,  because  be 
consents  to  rely  on  the  agent's  representation  as 
to  the  condition  of  the  borrower's  title,  and  tbe 
lender  is  not  chargeable  with  tbe  Imowledge 
possessed  by  the  agent 

Appeal  from  District  Court,  Mahaska  Coun- 
ty;  W.  G.  Clements,  Judge. 

Action  in  equity  to  foreclose  a  mortgage  on 
real  estate.  The  opinion  states  the  facts. 
There  was  a  decree  for  plaintiff,  and  the  de- 
fendant Downs  alone  appeals.  Affirmed. 

Davis  ft  Orris,  tor  appelant  Llatut  Mc- 
Millan, for  appellee. 

BISHOP,  J.  John  Sbeflev,  or  Gheffey,  was 
an  illiterate  n^ro  living  in  Mahaska  oonnty, 
with  his  wifb,  mien,  likewise  lUlterate  Id 
Fetmiaiy,  1000,  the  defaodant  O.  M.  Downs 
(Atalned  a  mon^  Judgment  agaiiMt  tlian  un- 
der tbe  name  of  "Sbeffey**  in  the  district 
court  of  Mahaska  county.  Subsequent  to  the 
rendition  of  said  Judgment  the  said  negro, 
under  the  name  oi  John  Ch^ley,  became  pos- 
sessed of  the  title  to  the  certain  real  estate 
in  question,  situate  In  said  MSbaaka  county, 
and  which  title  was  made  a  matter  of  reo- 
ord.  The  mortgage  here  songfat  to  be  fore- 
closed was  executed  by  John  OheflCqy  sad 
Ellen  Cheffey.  bis  wife,  and  bears  date  June 
6,  1902.  It  was  made  a  matter  of  record 
June  27, 1002.  In  August,  1902,  Downs  sued 
out  an  execution  on  his  Judgment,  and  the 
property  In  question  was  levied  upon  by  tbe 
sheriff  as  the  pnverty  tjt  John  Sheff^  or 
Cbeffey,  and  it  was  thus  sold  at  executiwi 
sale;  Downs  becoming  the  purchaser.  Sep- 
tember 28, 1903.  a  sherUTs  deed  was  executed 
and  delivered  to  Downs^  and  therein  the  Judg- 
ment debtor  is  described  aa  "John  Staeffey,  or 
Ch^^,"  and  said  deed  was  duly  made  i 
matter  of  record.  John  Bh^ey,  or  Cheffey, 
having  died,  the  defuidant  Jos^  Boyd  was 
appointed  administrator  of  bla  estate  mi 
mary  5,  1904^  This  action  was  commenced 
February  8,  1904,  and  O.  M.  Downs  was  made 
a  party  defendant  the  all^timi  as  agabist 
him  being  that  he  has  an  interest  in  the  real 
estate,  but  which  is  Inferior  to  the  Hen  of  the 
mortgage,  and  the  pra^  is  that  it  may  be 
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so  adjudged,  and  for  flmcloran.  Tbere  was 
judgment  and  decree  by  default  against 
Joseph  Boyd,  admlnlBtratnr.  Downs  appear- 
ed and  filed  answor ;  among  other  fblngs  as- 
serting ttiat  John  Sbeff^  and  foba  Gbeffejr 
was  one  and  the  aame  person,  and  setting  np 
his  Judgment,  ezecntltm  sale^  and  deed,  and 
his  absolute  tltie  to  the  pn^oty  thwennder. 
It  Is  also  alleged  that  plaintiff  had  actual 
and  constmctiTe  notice  of  hla  (defendant's) 
jDdgment  and  ttiat  the  same  was  a  lien  aa  the 
property  at  the  time  the  mortgage  now  sued 
upon  was  taken  and  acc^ted.  Said  defend- 
ant prays  that  his  title  may  be  quieted  ac> 
cordingly. 

A  brief  statemat  ot  the  evidence  will  be 
sufficient  The  old  negn  «nployed  Llston 
McMillan,  Esq.,  counsel  for  plaintiff  In  the 
Instant  action,  to  procure  for  him  a  loan  on 
the  property.  HcMlllan  applied  to  plaintiff, 
and  the  latter,  although  bating  no  knowledge 
of  Ch^fey,  consmted,  provided  his  mortgage 
should  be  a  first  Hen  on  the  pn^rty.  Mc- 
Millan assured  him  that  he  should  have  a 
first  Um  and  agreed  to  prepare  the  abstract 
himself.  Upon  going  to  the  records,  be  found 
the  title  In  the  name  of  John  Gbeffey,  with  no 
Uens  or  Judgments  under  that  name.  He 
then  prepared  the  note  and  mortgage  In  suit, 
and  bad  the  same  executed  by  Cheffey  and 
wife,  each  signing  by  a  cross,  and  they  were 
delivered  with  the  abstract  to  plaintiff,  who, 
in  turn,  paid  tbe  amount  of  the  loan  to  Mc- 
Millan. The  latter  paid  out  tbe  money  as 
directed  by  Cheffey.  It  is  certain  that  plain- 
tiff had  no  personal  knowledge  of  the  Downs 
judgment  McMillan  made  no  search  of  the 
records  for  Judgments  against  "Sheffey" ;  but 
whether  he  knetr  otherwise  of  the  existence 
of  tbe  Judgment  In  favor  of  Downs  at  the 
time  be  received  the  money  from  plaintiff  for 
Cheffey  la  the  subject  of  considerable  dispute 
in  the  evidence.  i 

1.  It  Is  not  contended  by  appellant  that 
where  a  Judgment  debtor  takes  title  to  real 
estate  In  a  name  other  than  his  own,  and 
hence  other  than  the  name  designated  in  the 
judgment  and  afterwards  mortgages  the 
property  to  an  Innocent  third  person,  tbe 
Judgment  la  the  paramount  Hen.  It  seems  to 
be  their  thought  that  &«  "Sheffey"  and  "Chef- 
fey" are  or  may  be  pronounced  alike,  the  In- 
stant case  should  be  ruled  by  the  doctrine 
of  idem  sonans.  But  this  cannot  be.  What- 
ever might  be  said  in  a  case  presenting  a 
fact  situation  different  from  that  we  have 
before  us,  it  must  be  true  here  that  the  matter 
of  pronunciation  Is  of  little,  If  any,  con- 
sequence. Tbe  Inquiry  into  the  stete  of  the 
records  proceeded  from  a  name  recorded  as 
the  title  holder.  Tbe  matter  of  spelling  then 
became  the  Important  thing,  because  the  rec- 
ords do  not  speak  otherwise.  And  It  cannot 
be  said  In  reason  that  the  name  "Cheffey"  ap- 
pearing as  title  holder  would  of  itself  con- 
stitute a  warning  signal  to  look  out  for  judg- 
mente  under  the  name  of  "Sheffey."  This 
being  tme^  the  sltnatloQ  Is  governed  tbe 


gen»al  rule,  too  well  known  to  the  prof  esdcm 
to  require  tiie  citation  of  authorities,  to  the 
effect  that  In  matters  ot  title  one  may  rely 
upon  the  public  recent  as  written.  Of 
course^  we  do  not  mean  to  hold  that  where 
the  Initial  lettors  are  the  same,  the  doctrine 
d  Idem  Btmans  may  not  be  rdled  on  to  over- 
come a  diftOence  In  spelling,  whwe  the  nomi- 
nation Is  substantially  the  same.  Conceding, 
then,  that  Boyd  was  bound  by  the  records, 
and  might  not  rely  upon  the  abstract  furnish- 
ed blm  as  a  full  and  faithful  disclosure  of  the 
matters  appearing  upon  such  records,  still 
it  must  be  said  that  as  to  him  the  record  was 
clear,  and  that  the  filing  of  his  mor^csge 
gave  to  him  paramomat  title.  As  bearing 
im  the  subject  see  Howe  v.  Thayer,  ^  Iowa, 
164 ;  Tliomas  v,  Desney,  57  Iowa,  58, 10  N.  W. 
SIB ;  Huber  v.  Bossart^  70  Iowa.  718,  29  N.  W. 
606 ;  Hell  ft  lAner's  Appeal,  40  Pa.  468,  80 
Am.  Dec:  e9a 

2.  But  counsel  f6r  appellant  say  that  tiie 
burden  was  upon  plaintiff  to  show  that  he  did 
not  have  actual  knowledge  of  the  existence 
of  the  judgment  and  that  the  same  constitut- 
ed a  prior  lien  upon  the  property.  Tbere  Is 
no  m«rlt  In  this  contention.  To  establish  the 
supremacy  of  his  Judgment  Downs  came  in 
and  asserted  actual  knowledge  thereof  on  the 
part  oi  plaintiff.  Under  a  familiar  rule,  It 
was.  for  him  to  prove  it 

8.  A  further  contention  on  behalf  of  appel- 
lant is  that  McMillan  had  knowledge  respect- 
ing the  Judgment  and  that  as  In  the  matter 
of  the  preparation  of  the  abstract  he  was  act- 
ing as  the  agent  of  B<^d,  the  latter  became 
chargeable  with  the  knowledge  possessed  by 
him.  This  position  Is  wholly  untenable.  We 
need  not  stop  to  determine  the  fact  as  to 
what  if  «ny,  knowledge  was  possessed  by 
McMillan.  It  is  true,  as  shown  by  tbe  testi- 
mony of  McMillan,  that  Boyd  consented  to 
rely  upon  his  representetloQ  as  to  the  condi- 
tion of  the  titie.  But  that  did  not  make  him 
the  agent  of  Boyd.  McMillan  was  acting  for 
Cheffey,  and  the  effect  of  the  situation  was 
no  more  than  If  Boyd  had  said  to  Cheffey : 
I  win  take  your  word  for  It  that  the  abstract 
yon  offer  me  shows  perfect  title.  No  au- 
thority Is  required  to  support  this  conclusion. 

This  disposes  of  the  several  contentions 
made  by  appellant  and,  finding  no  error,  the 
decree  ia  affirmed. 


CAMPBELL  V.  PARE  et  at. 

(Supreme  Court  of  Iowa.   Sept  28,  19(KS.) 
On  rehearing.   Oplnl<xi,  as  published  In 
101  N.  W.  861,  modified. 

PER  CURIAM.  A  reconsideration  of  this 
case  on  application  of  appellee  has  led  the 
majority  of  the  court  to  the  ccmclualon  that 
the  portion  of  the  opinion  relating  to  the  rul- 
ing excluding  the  written  lease  or  Instrument 
of  conditional  sale,  signed  in  the  name  of 
the  Daniels  Foot  Cycle  Compaiqr  by  Oallund. 
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is  erroneoni.  The  of^hm  la  therefbre  modi- 
-fled  by  chanting  the  paragraph  commencing 
with  the  words,  "The  defendant  testlfled  that 
tbe  machinery,"  and  ending  with  the  worda 
"to  remain  In  the  record*  w  to  be  Introduced 
when  offered,"  bo  as  to  read  as  follows: 
"The  defendant  teetlQed  that  the  machin- 
ery, which  was  represented  to  constitute 
a  considerable  part  of  tbe  asseta  of  tbe 
company,  did  not  belong  to  It,  but  to  hto 
knowledge  was  taken  away  by  persona  claim- 
ing to  be  tbe  owners  thereof.  Thta  evidence 
was  stricken  oat  on  the  ground  that  defend- 
ant did  not  show  any  actual  knowledge  as  to 
wtaethOT  tbe  persona  who  took  It  away  did 
ao  rightfully  or  wrongfully.  But  we  tblnk  It 
Cfji  hardly  be  Berloualy  contended  that  the 
fact  of  the  machlnor  being  taken  away  un- 
der claim  of  right,  and  without  resistance  on 
•the  part  of  thMe  Interested  In  the  company, 
■did  not  tend  to  show  that  it  did  not  belong  to 
■the  company.  The  court  should  have  allowed 
the  testimony  of  tbe  defendant  aa  to  the 
machines  b^ng  taken  away  to  remain  in  the 
Tecordt  or  to  be  Introdnced  when  offered." 

With  this  modlflcaticm,  the  <^inlon  la  ad- 
liered  to  and  the  petttion  fw  rehearing  Is 
oTormled.  The  r^orter  will  make  the 
change  above  Indicated  whw  the  (vlaltm  Is 
•officially  published. 


STATB  T.  BOSCUM. 
(Supreme  Oonit  of  Iowa.  Oct  17,  1006.) 

1.  MAUOIOtra  MlBOnnV^BVEBIRQ  AND  CU- 
BTinO  AWAT  FSOIT  TBWSS— iNSTKUCriOMS. 

An  Instruction,  on  a  trial  for  pulling  up 
-and  carrying  away  fruit  trees,  that  if  trees  of 
the  kind  describea  in  the  Indictment  were  aev- 
■ered  and  removed  from  the  land  of  the  pnmt- 
■cntor,  and  if  some  of  them  were  within  a  abort 
time  planted  on  land  occupied  by  accused,  and 
it  was  shown  that  he  placed  trees  where  thej 
were  found,  the  accused  was  gaUty,  unless  the 
possesaioD  of  the  trees  had  been  explained,  so  aa 
to  create  a  reasonable  doubt  as  to  whether  the 
trees  had  been  taken  from  the  prosecutor's  land, 
was  not  prejudicial  to  accused,  when  accom- 
panied with  Instructions  on  the  weight  of  cir- 
cumstantial evidence  and  on  the  necessity  of 
finding  beyond  a  reasonable  doubt  that  the  trees 
found  on  accused's  land  were  the  trees  taken 
from  the  land  of  the  prosecutor. 

2.  Saicb— Psoor  of  Malice— Supticibnot. 

To  Justify  a  conviction  for  maliciously  sev- 
ering and  carrying  away  fruit  trees,  proof  of 
express  malice  against  the  owner  is  not  neces- 
sary, and  proof  that  accused  intentionally  did 
the  act  without  just  cause  is  sufficient  proof  of 
malice. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88, 
CenL  Dig.  Malicious  Mischief.  {  2.] 

8.  Saue— Evidence— SurnciBNCT. 

Evidence  on  a  prosecution  for  maliciously 
severing  and  carrying  away  (mlt  trees  ez- 
amlneoT  and  held  Inaumcient  to  anpport  a  ccm- 

viction. 

Appeal  from  Dlatrlct  Court,  Des  Moines 
County ;  W.  S.  Withrow.  Judge. 

Defendant  waa  charged  with  willfully,  un- 
lawfully, maliciously,  and  mlscblevoualy  pnl- 
ling  up.  carrying  away,  and  severing  from 
the  land  oC  one  Anderaon  41  fruit  trees  then 


and  there  standing  and  growing,  and  on  a 
trial  to  a  Jury  had  In  1001  was  convicted. 
This  conviction  waa  set  aalde  on  appeal  lo 
this  court  See  119  Iowa,  330,  &3  N.  W.  2da 
He  was  aghln  tried  in  1001,  and  convicted, 
and  now  appeals  from  the  Judgmrat.  Be- 
versed. 

Gecffge  8.  Tracy  and  O.  h.  Poor,  for  ajvp^ 
lant  Cbas.  W.  Mollan,  Atty.  Oen..  and 
Lawrence  De  Oraff,  Asst  Atty.  Gen.,  tor  the 
Btata 

McOLAIN.  J.  ThB  only  evidence  tending 
to  connect  defendant  with  the  crime  was  tbe 
finding,  among  the  trees  recently  planted  In 
defendants  <»cbard,  ct  four  trees,  whlcta  by 
certain  marks  the  prosecuting  witness.  An- 
derson,  and  other  witnesses  identified  aa 
among  tbe  trees  tak«  trim  Anderwm's  prem- 
ises in  the  ctmunlsslon  of  the  crime  charged. 
Complaint  Is  made  ot  the  Instrnctions  of  tb« 
court  as  to  the  weight  to  be  gtv^  by  the  Jury 
to  this  evidence,  but  we  think  tbe  Instruc- 
tions were  not  erroneous  In  this  respect  Tbe 
Jury  were  substantially  told  that  if  cotain 
trees  of  the  ktod  described  in  the  Indictment 
were  severed  and  removed  from  the  land  of 
Anderson  wrongfully  and  without  tbe  con- 
sent of  the  owner,  and  that  some  of  them 
were  within  a  short  time  planted  upon  land 
occupied  by  the  defendant,  and  if  by  the  ad- 
mission of  the  defendant  the  jury  fonnd  It  to 
be  a  fact  that  he  placed  such  trees  where 
they  were  found,  auch  facts  would  warrant 
the  Jury  in  finding  tbe  defendant  guilty  of  tbe 
crime  charged,  unless  tbe  possession  of  said 
trees  bad  been  »;plalned,  or  unless  the  ex- 
planation offered  on  behalf  of  the  defendant 
created  to  the  minds  of  tbe  jury  a  reasonable 
doubt  as  to  whether  the  trees  had  been  wrong- 
fully taken  from  Anderson's  land.  There 
seems  to  be  no  Just  ground  of  complaint  of 
this  statement  of  the  law,  accompanied  with 
other  tostructlona  as  to  the  weight  to  be  given 
to  circumstantial  evidence  and  the  necessity 
of  finding  beyond  a  reasonable  doubt  that  the 
trees  fonnd  In  defendanfa  orchard,  and  ad- 
mitted to  have  been  planted  there  by  him. 
were  the  identical  trees  that  were  taken  from 
Anderson'a  land  In  connection  with  the  com- 
mission of  the  alleged  crime.   There  Is  also 
some  complaint  aa  to  the  instructions  relat* 
Ing  to  tbe  malice  necessary  to  constitute 
malicious  Injury  to  the  property  of  another  i 
It  being  contended  for  appellant  that  to  justi- 
fy a  conviction  there  must  be  proof  of  ex- 
press malice  and  111  will  aa  against  snch  own- 
er.   But  we  think  the  court  correctly  instruct- 
ed tbe  Jury  that,  while  there  must  be  proof 
that  tbe  act  was  mallcloualy  done,  it  waa  not 
necessary  to  prove  that  the  defendant  waa 
actuated  by  specific  111  will  toward  the  owner, 
and  that  proof  that  he  tot^tionally  Injured 
or  destroyed  tbe  property  of  such  owner, 
without  just  cause  or  excuse,  was  suffldCTt 
proof  of  the  malice  essential  to  constitute 
the  crime.    State  v.  Und^  M  Iowa,  139,  6 
N.  W.  168 ;  Stoto  r.  Williamson,  68  Iowa.  S5I, 
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27  N.  W.  259;  State  t.  Pblppt,  95  lows,  401. 

64  N.  W.  411. 

Bat  the  most  oerlomi  question  In  tlie  case, 
as  we  view  It,  is  raised  by-  the  claim  on  be- 
baU  of  aK>ellant  that  the  evidence  la  not 
mffldttt  to  suj^rt  the  verdict   It  appears 
from  the  testimony  of  Anderson  and  that  of 
Meyer,  wbo  was  then  working  for  him,  that 
about  2.000  apple  and  peach  trees,  in  alter* 
nate  rows,  were  set  out  on  Andersm's  farm 
atxmt  the  20th  of  April.  1901.  and  that  Meyer, 
either  on  bis  own  Bii£ge8tI<Hi  and  with  Ander- 
son's subsequent  approval  or  on  the  original 
mggestlon  of  Anderson,  marked  about  1,600 
of  these  trees  with  a  Tnshaped  notch,  made 
with  a  knife  on  the  scars  left  by  the  trimming 
of  the  branches  after  planting.   Meyer's  tes- 
timony as  to  the  proportion  of  trees  thus 
marked  Is  very  unsatisfactory ;  for  on  the 
last  trial  he  testified  that  he  marked  about 
one-third  of  tbem,  admitting  at  the  same 
time  that  at  the  former  trial  he  testified  that 
he  marked  1.800.   Anderson  does  not  show 
any  definite  knowledge  on  the  subject,  ez- 
<xpt  that  furnished  by  a  cursory  examina- 
tion of  the  orchard  after  the  trees  had  been 
marked.   Meyer  does  testify  to  the  marking 
of  all  the  trees  In  the  outside  seven  or  eight 
rows  around  the  orchard,  and  about  half  the 
trees  in  the  middle  part  of  the  orchard.  It 
further  appears  from  the  testimony  of  Ander- 
son and  Meyer  that  on  May  2d  It  was  dis- 
covered that  38  peach  trees  and  5.  apple  trees 
had  been  pulled  or  di^  up  and  taken  away. 
It  Is  Impossible  to  determine,  from  the  Indef- 
inite testimony  as  to  the  places  from  whidk 
these  trees  were  taken,  whether  they  were  In 
the  rows,  all  of  the  trees  of  which  had  been 
marked,  or  in  the  middle  part  of  the  orchard, 
where  only  a  portion  of  the  trees  had  been 
marked;  but  It  appears  that  they  were  not 
all  taken  from  the  same  locality.   On  June 
7th  Anderson  received  through  the  mall  an 
anonymous  lett^,  postmarked  at  Burlington, 
advising  him  that  he  would  find  bis  trees  set 
oat  on  the  Iteve  Roscnm  place,  and  that  Ros- 
cnm  and  his  wife  and  his  hired  man  stole 
them.  Acting  on  this  information,  Ander- 
son sent  Meyer  and  one  Erekel,  who  had  al- 
so been  In  his  employ  and  who  lived  in  the 
neighborhood,  with  two  oflBcers  from  Burling- 
ton, in  the  nighttime  to  defendant's  place, 
about  five  miles  distant,  to  search  for  the 
stoloi  trees.   It  appears  that  Meyer  and 
Kr^el  were  the  only  two  persona,  beside 
Anderson   himself,   who   knew  about  the 
marks  on  Anderson's  trees,  and  that  these 
two  men  eoi^ucted  the  search  In  def endanfs 
orchard.  One  of  tbem  had  a  dark  lantern 
in  bla  pocket,  but  the  search  for  marked 
trees  was  made  by  feeling  and  after  6  or 
7  treea  bad  been  examined  In  this  way  a 
tree  was  found  with  the  proper  marks, 
and  was  CTamf^y^d  by  means  of  the  lantern. 
In  the  same  way  the  second  tree  from  this 
one  in  the  row  was  found  to  be  marked, 
and  the  marking  identified  by  examina- 
tion.  Thlg   concluded   the   search  made 
104N.W.— 51 


that  night,  and  the  next  day  the  same 
parties,  accompanied  by  the  shetifT  with  a 
search  warrant,  went  into  defendant's  or- 
chard and  found  another  tree  between  the  two 
which  had  been  discovered  the  night  before 
which  was  marked,  these  3  trees  being  apple 
trees,  and  in  another  part  of  the  orchard  1 
peach  tree  likewise  marked,  and  these  4  trees, 
taken  away  by  the  officers  and  introduced 
on  the  two  trials  as  exhibits  and  transmitted 
to  this  court  for  examination,  fnrnlsbed  the 
entire  basis  in  the  evidence  for  connecting 
defendant  with  the  commission  of  the  crime. 

We  have  examined  the  marks  on  these  4 
trees,  and,  while  they  do  correspond  to  some 
extent  with  the  marlES  which  Meyer  says  he 
made  on  the  Anderson  trees  and  with  marks 
on  other  trees  introduced  in  evidence  taken 
from  Anderson's  wduurd  and  suit  up  with 
the  record,  such  correspondence  is  not  to  our 
minds  very  persuasive.  The  marks  are  sucb 
as  might  easily  have  been  made  on  trees  in 
defendant's  orchard  by  any  one  desiring  to 
throw  suspicion  on  defendant  But  It  seems 
to  ns  to  tM  of  very  great  significance  that 
Er^el,  after  examining  only  6  or  7  trees, 
should  by  feeling  alone,  the  night  being  so 
dark  that  he  could  not  dlstli^lsh  between 
the  different  kinds  of  trees,  have  found  2  of 
the  4  marked  trees  which  were  discovered  af- 
ter full  search  by  daylight  among  the  146 
trees  In  defendant's  orchard;  and  It  is  also 
a  curious  circumstance  that,  if  defendant 
took  and  planted  out  the  41  trees  which  were 
missing  from  Anderson's  orchard,  he  should 
have  happened  to  get  only  4  trees  which  were 
marked.  It  Is  established  beyond  controver- 
sy 1^  the  evidaice  that  during  the  previous 
fall  fmlt  trees  bad  been  ordored  by  defoid- 
ant  and  his  wife  for  the  purpose  of  planting 
this  iHKAtard.  and  that  these  trees  and  another 
lot  bought  out  of  a  wagon  had  been  delivwed 
at  dtfendantffl  place  within  about  10  days 
prior  to  tbe  27tb  of  April  and  heeled  in  ready 
to  be  planted ;  and  the  uncontradicted  testi- 
mony^ tbe  defendant  and  bis  wlfbandaman 
who  was  working  for  him  at  the  time  Is  that 
all  ttiese  trees,  save  the  small  lot  of  peach 
trees  purchased  out  of  a  wagon,  were  planted 
before  tbe  27th  of  April,  and  that  this  last  lot 
of  peadi  trees  was  planted  on  the  4th  of  May, 
lit  tiioi,  the  testimony  for  tbe  defSidant 
should  be  believed,  the  apple  trees  stolen 
from  Anderson's  orchard  must  have  been 
planted  in  defendant's  orchard  among  other 
apple  trees  already  planted  and  In  spaces 
reserved  for  them  for  that  purpose,  or  in 
places  tnm  which  trees  already  planted  had 
been  taken  out.  As  it  seems  to  us,  this  is  in- 
credible, and,  indeed,  the  whole  the(»y  of 
tbe  iHWBecutlon  seems  incredibly  in  connec- 
tion with  the  facts  which  are  fnUy  estab- 
lished; for,  if  defendant  Is  guilty,  he  must 
have  driven  five  miles  with  a  team  at  night 
to  steal  41  trees,  to  be  planted  with  other 
trees  which  he  bad  purchased,  when  he 
might  at  an  inconsiderable  expense  have  fol- 
ly supplied  himself  with  trees  from  sources 
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from  which  the  other  trees  planted  were  pro- 
cured. There  Is  alHulntely  no  evidence  ot 
any  malice  or  111  will  on  the  part  of 
defendant  toward  Anderson.  They  had  been 
on  friendly  ta-ms  while  defendant  had  been 
living  In  AndersoD'a  immediate  neighborhood, 
and  on  the  12tb  of  April  preceding  the  loss 
of  Anderson's  trees  defendant  had  visited 
Anderson's  place  and  purchased  seed  pota- 
toes ^rom  him,  and  In  connection  with  the 
purchase  bad  ^igaged  In  a  long  and  friendly 
conversation.  This  was  before  Anderson  had 
planted  ont  the  trees  In  bis  orchard,  so  that 
the  visit  of  defendant  could  not  have  been 
with  any  purpose  to  spy  out  the  location  of 
Anderson's  orchard.  The  testimony  shows 
that  this  visit  of  defendant  to  Anderson's 
place  was  In  the  ordinary  way  of  neighbor- 
hood relationship,  and  there  la  not  the  slight- 
est indication  of  any  ulterior  or  sinister  mo- 
tive. 

Defendant  undertook  to  account  for  all 
the  trees  found  planted  In  bis  orchard;  but 
It  must  be  admitted  the  evidence  la  conflicting, 
and  that  defendant  does  not  satisfactorily 
prove,  aside  from  bis  own  testimony  and  that 
-of  his  wife,  that  he  procured  as  many  trees 
from  the  different  sources  as  were  found 
planted.  The  discrepancy,  however,  is  small, 
and  explained,  according  to  defendant's  theo- 
ry, by  the  delivery  of  a  few  more  trees  than 
the  exact  number  ordered.  On  the  other 
hand,  however,  the  excess  of  trees  in  de- 
fendant's orchard  over  the  number  conclu- 
sively proven  to  have  been  delivered  to  him 
does  not  amount  to  half  the  number  of  trees 
shown  to  have  been  taken  from  Anderson's 
orchard,  and,  as  already  indicated,  only  four 
of  the  Anderson  trees  are  In  any  way  traced 
to  the  orchard  of  defendant. 

We  have  revlented  the  evidence  with  care, 
alid  have  pointed  ont,  in  snch  detail  as  can 
only  be  Justified  by  the  peculiarities  of  this 
remarkable  case,  that  the  evidence  does  not 
Justify  the  conclusion  tbat  defendant  took 
any  trees  whatever  from  Anderson's  Mchard. 
The  conviction  Is  therefore  set  aside,  and  the 
case  remanded  for  a  new  trial. 

Berersed. 


UND8AY  ft  PHBLPS  00.  T.  ZOBCELEB 
et  al. 

(Supreme  Court  of  Iowa.  Oct  18,  1905.) 
1.  Mecrahio's  Lien  —  Fbxobitt  —  Okdbb  or 

Under  Code,  §  3092,  which  provides  tbat  the 
failure  of  a  subcontractor  to  file  a  statement  of 
his  lien  within  30  days  from  the  date  on  which 
the  last  of  the  material  was  furnished  or  the 
last  of  the  labor  was  performed  shall  not  de- 
feat the  Hen,  except  against  purchasers  or  in- 
cumbrancers without  notice  whose  rights  ac- 
crued after  the  30  days  and  before  filing  of  the 
lien,  and  section  3094,  which  permits  the  filing 
of  a  lien  after  the  expiration  of  30  days  with 
the  same  effect  as  if  filed  within  SO  da^  but 
enforceable  only  to  the  extent  of  the  balance 
due  from  the  owner  to  the  contractor  at  the 
time  of  the  service  of  tbe  notice,  and  section 
S095,  which  declares  that,  as  between  persons 
claiming  liens  on  the  same  property,  thej  shall 


toks  aooMding  to  the  order  of  the  filing  of  the 
statements  therefor,  a'  subomtractor  who  tiles 
his  ^  statement  and  gives  the  notice  after  the 
expiration  of  the  30  days  acquires  a  lien  sape- 
rioT  to  another  subcontractor  who  sabseqoently 
files  his  statement  within  the  statutory  pertod 
and  is  oitltled  to  the  fond  remaining  mmtaid  on 
the  contract. 

2.  Same — BrrmauisHicKnT — Statdtks. 

Where  a  principal  contractor's*  order  on 
the  owner  in  favor  of  a  subcontractor  was  ex- 
prmaly  repudiated  by  the  owner,  the  owner 
cannot,  by  virtue  of  Code,  I  8098,  which  pro- 
vides that  to  Effeserve  his  lien  the  subcontractor 
must,  after  commencing  his  labor  or  the  fur- 
nishing of  material  and  within  80  days  after 
the  completion  thereof,  serve  a  notice  on  die 
owner  <n  the  filing  of  his  claim,  avail  himself 
of  its  force  as  payment  in  determining  the 
amount  due  on  the  contract  at  Uie  time  another 
subcontractor  filed  a  lien  after  the  expfantton 
of  the  statutwy  period  and  gave  the  notice. 

Appeal  from  ZMstrlct  Court,  Scott  G01111I7; 
James  W.  Bollinger,  Judge. 

Suit  in  equity  to  foreclose  a  mechanic's 
lien.  The  defendant  Bruno  Zoec^ler  entered 
into  a  written  contract  with  one  F.  0.  Nhare. 
by  the  terms  of  which  Ntaare  agreed  to  erect 
a  dwelling  house  for  bim  for  the  sum  ot 
$1,850,  $1,200  of  whldi  was  to  be  paid  as  the 
building  progressed,  and  tiie  balance.  9^0. 
when  the  building  was  completed.  Tbe  In- 
termediate payments  were  made  as  agreed, 
bat  the  building  was  never  completed.  Tbe 
plalntUfs  are  subcontractors  whose  claim 
was  not  filed  nntU  after  the  expiration  ot 
the  80  days  provided  therefw  by  sectioa 
3092  of  the  Code,  and  the  defendant  J,  A. 
Warner  Is  also  a  subcontractor  whose  claim 
was  filed  within  the  statut<H7  time,  bat  after 
the  plaintiffs'  claim  was  filed  and  notice 
thereof  was  duly  served.  In  addition  to  th^ 
$1,200  paid  to  Nhare  nnder  the  terms  of  the 
contract,  the  defendant  Zoeckler  had  paid 
$198  to  another  subcontractor  on  an  ordra- 
therefor  given  by  Nhare,  and  this  payment 
was  made  before  either  claim  under  consider- 
ation was  filed.  The  trial  court  found  tliat 
Zoeckler  was  entitled  to  credits,  besides  the 
sums  so  paid,  amounting  to  $87,  making  tbe 
total  amount  paid  on  bis  contract  $1,486,  and 
leaving  a  balance  In  his  hands  of  $365,  for 
which  sum  he  established  the  plaintiffs'  lien 
prior  to  the  lien  of  J.  A.  Warner.  Tbe  court 
further  decreed  tbat  the  payment  of  $198  on 
the  order  mentioned  was  not  in  accordance 
with  the  terms  of  the  contract,  and  es- 
tablished tbe  claim  of  Warner  for  that 
amount  The  defendants  Zoeckler  aiveal. 
Affirmed. 

Bnymann  ft  Ruymann,  for.  appellants. 
Steve  P.  Bawden  and  Alfred  a  Mueller,  tor 
appellees.  * 

SHEBWIN,  a  J.  We  think  the  Judgment 
Is  right,  and  It  certainly  Is  If  It  be  true  that 
the  plalntUb*  lien  is  entitled  to  priority  to  the 
lien  of  the  defendant  J.  A.  Warner.  Section 
3092  of  the  Code  provides  that  a  failure  to 
file  tbe  statement  within  the  time  specified 
therein  shall  not  defeat  the  Hen,  except 
against  purchases  or  Incombrancers  In  good 
falfli,  withont  notice,  whose  rtght  aecmed 
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after  the  time  specified  and  before  any  claim 
for  tbe  Hen  waa  filed.  Section  3094  permits 
a  subcontractor  to  file  hie  claim  for  a  lien 
after  the  expiration  of  30  days,  and  further 
provides  that  it  shall  hare  the  same  force 
and  effect  as  if  filed  within  the  30  days,  "but 
shall  be  enforced  •  •  •  only  to  the  ex- 
tent of  tbe  balance  due  from  the  owner  to 
the  contractor"  at  the  time  of  the  service  of 
the  notice  upon  him.  The  appellants  do  not 
claim  that  Warner  is  a  purchaser,  or  that  he 
holds  an  incumbrance,  within  the  meaning 
of  section  3002.  Hence,  as  to  him.  It  Is  clear 
that  ttie  delay  in  filing  the  plaintiffs'  state- 
ment cannot  effect  their  right  to  priority 
tinder  said  section;  and  section  8006  express- 
ly provides  that  "as  between  persons  claim- 
ing mechanics'  liens  upon  the  same  property" 
they  shall  take  priority  "according  to  tbe 
order  of  tbe  filing  of  the  statements  and.  ac- 
connts  therefor."  Robertson  v.  Barrack,  80 
Iowa,  538,  45  N.  W.  1062.  It  Is  manifest, 
therefore,  that  as  between  the  plaintiffs  and 
Warner  the  plaintiffs  are  entitled  to  priority, 
because  their  statement  was  filed  and  notice 
thereof  given  before  Warner's  was  filed. 
This  being  true,  the  plaintiffs  are  entitled 
to  the  fund  remaining  unpaid  on  the  contract, 
because  the  statute  expressly  so  provides; 
and  this  without  reference  to  the  claim  of 
the  defendant  Warner,  who  Is  an  inferior 
lien  holder.  Hog  v.  Hlntrager,  80  Iowa,  859, 
45  N.  W.  1035;  Thompson  ft  Thompson  t. 
Spencer,  95  Iowa,  265,  08  N.  W.  695. 

Nhare  gave  Warner  an  order  on  Zoeckler 
for  the  amount  of  his  bill;  and,  as  we  under- 
stand Qie  appellants*  argument,  they  contend 
that  it  operated  as  an  equitable  assignment 
of  so  much  of  Nfaare's  claim,  and  that  it 
should  be  treated  as  a  payment  In  determin- 
ing the  amount  of  money  in  the  hands  of 
Zoeckler  when  the  plaintiffs*  statement  was 
filed,  and  that  the  case  should  then  be  con- 
trolled by  section  3093  of  the  Code,  which 
provides  that,  **to  preserve  his  lien  against 
the  owner,  and  to  prevent  payments  by  the 
latter  to  the  principal  contractor,  or  to  inter- 
mediate subcontractors,  but  for  no  other  pur- 
pose, the  subcontractor  must,  after  commen- 
cing sucb  labor  or  furnishing  such  material, 
and  within  thirty  days  after  the  completion 
thereof,  serve  upon  such  owner,  or  bis  agent 
or  trustee,  a  written  notice  of  the  filing  of 
ancb  claim.**  Tliis  contention  Is  not  good, 
however,  for  the  reason  that  the  order  was 
never  accepted  or  paid  by  Zoeckler.  In  fact. 
It  was  expressly  repudiated  by  him,  and  be 
cannot  now  avail  himself  of  its  force  as  a 
payment.  Moreover,  Warner  claims  nothing 
on  acconnt  thereof,  but  relies  on  his  rights 
nnder  the  statute.  It  may  be  that,  If  there 
had  been  an  acceptance  of  tbe  order  and  an 
agreement  to  pay  the  same,  a  court  of  eqnlty 
would  treat  it  as  a  payment  vrhlch  should  be 
protected  under  section  8093;  but  the  evi- 
dence does  ^ot  sustain  any  claim  of  the  kind. 

Mo  question  is  raised  as  to  the  decree  in 
favor  of  Warnw.  Tbe  Judgment  Is  affirmed. 

Affirmed. 


JORDAN  V.  CHICAGO  ft  N.  W.  RT.  CO. 
(Supreme  Court  of  Wisconsin,  Oct  3,  1905. 
Separate  Opinion,  Oct  18,  1905.) 

L  BXECtTTOBS   aud   Aduiriotbatobs  —  Af- 
FOTRTVENT  OT   PUBLIO    ADXINIBTBATOB  — 

Notice. 

Under  Rev.  St  1898,  |  3819,  providing  that 
In  certain  cases  "tbe  count;  court  having  juris- 
diction •  •  •  may  upon  its  own  motion  or 
upon  the  application  of  the  public  administra- 
tor *  *  *  grant  administration  of  soch  e>* 
tate,"  the  appointmoit  may  pnqwrly  be  mads 
without  notice. 

2.  JtroGMENl^ApPOINTMEHT  OF  PuBLIO  Au- 

MiNiBTEATOK— Collateral  Attack. 
Under  Rev.  St.  1898,  S  3819,  declaring  that 
when  any  person  sbaU  die  intestate,  leaving 
property  in  this  state,  but  leaving  no  widow, 
surviving  husband,  or  next  of  kin,  the  county 
court  having  Jurisdiction  shall  grant  adminis- 
tration to  the  public  administrator,  such  court, 
on  petition  filed  for  appointment,  has  Juris- 
diction to  determine  whether  deceased  leaves 
any  property  In  the  state,  and  its  determination 
cannot  be  collaterally  attacked. 

Do^,  J.,  dissenting  In  part 

Appral  from  Circuit  Court,  Kenodia  Coun- 
ty; B.  B.  B^en.  luidg^. 

Action  by  Hmry  F.  Jovdan,  admintetra- 
tor,  against  tiie  Chicago  &  Northwestern 
Railway  Company.  From  a  judgment  In 
favor  of  plaintiff,  d^endant  appeals.  Af- 
firmed. 

It  Is  conceded  that  the  plaintiff's  intestate 
was  killed  in  the  county  of  Kenosha,  Janu- 
ary 23,  1904,  while  in  the  employ  of  the  de- 
fendant as  a  section  laborer.  January  26, 
1904,  the  plaintiff  filed  his  verified  petition 
in  the  county  court  of  that  county,  wherein 
he  represented,  In  effect  that  be  was  the 
public  administrator  of  that  county;  tliat  the 
deceased  died  In  the  town  of  Pleasant 
Prairie,  In  that  county,  January  23,  1904,  In- 
testate; that  he  died  posseaed  of  certain 
personal  property  not  exceeding  $5,000,  con* 
slstlng  of  a  claim  for  damages  against  the 
defendant  for  negligently  causing  bis  death 
and  for  wages  due  him  from  tbe  defendant 
for  work  and  labor  performed  by  him  for  the 
defendant,  and  debts  due  and  unpaid  to  an 
amount  unknown  to  the  petitioner;  tliat  tbe 
deceased  had  left  him  surviving  a  widow 
and  three  children,  whose  Christian  names 
and  ages  were  unknown  to  the  petitioner, 
and  who  were  then  in  Italy  or  on  their  way 
to  the  United  States;  that,  except  as  above 
stated,  no  person  under  21  years  of  age  or 
otherwise  Incapable  of  prosecuting  or  de- 
fending such  action  had  any  iuterest  in  the 
subject-matter  therein  or  any  rights  in  re- 
spect thereto  which  might  be  affected  by  the 
order  entered  thereon;  that  at  tbe  time  of  his 
death  the  deceased  was  an  Inhabitant  of 
Kenosha  county;  and  the  petition  prayed 
that  letters  of  administration  be  issued  to  the 
plaintiff  or  some  other  suitable  person.  Up- 
on such  petition  the  Kenosha  coimty  court, 
on  February  2,  1904,  issued  letters  of  admin- 
istration to  the  plaintiff,  reciting  therein.  In 
effect,  that  the  deceased,  late  of  Lake  county, 
111.,  died  intestata  while  Uvinc  in  Kenosha 
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ooiml7,  and  bavlng  at  tho  time  of  hl>  death 
goods,  chattels,  credlta,  and  estate  In  Kenosha 
county,  by  means  whereof  such  letters  were 
panted  of  all  and  singular  Oie  goods,  chat 
telB,  credits,  and  estate,  and  also  the  audit- 
ing, allovhii^  and  final  dlsdiai^ng  of  tiw 
account  of  the  deceased,  and  therefore  the 
coon^  oonrt  granted  totlie  plaintiff ,  In  effect, 
foil  power  to  administer  and  fUthfnlly  dis- 
pose of  all  and  slngtUar  the  goods,  chattels, 
and  estato  of  the  deceased;  to  ask,  demand, 
reoorer,  and  rec^vethedtibts  which  were  doe 
onto  the  deceased  while  living  and  at  the 
time  of  his  death  piopo'^  belonging  to  him; 
to  pay  the  debts  of  the  deceased  so  far  as 
there  was  property  to  do  so;  to  make  or 
canse  to  be  made  a  fnll,  trne,  and  perfect 
inventory  of  all  and  singular  the  goods,  chat- 
tels, credits,  and  estate  of  t3ie  deceased 
which  had  or  should  come  to  his  possession 
or  knowledge  on  or  before  Ifay  2,  1804;  and 
also  to  render  a  jnst  and  tme  account  of 
such  administration  at  or  before  the  expi- 
ration of  one  year  fJrom  Febroary  2,  IDOl,  and 
to  obey  all  orders  and  decreet  of  the  court, 
and  also  render  a  just  and  true  account  of 
such  administration  when  thwennto  hiwfnlly 
required.  February  20,  1904,  the  plaintiff, 
as  such  administrator,  commenced  this  action 
and  alleged  In  the  ecMupIaln^  In  eOect,  that 
such  killing  was  solely  by  reason  of  the 
wrongful  act,  iataxAt,  negligence,  and  care- 
lessness of  the  defendant;  that  the  defendant 
was  liable  In  damages  therefor  to  the  plain- 
tiff as  such  representatlTe;  that  the  amount 
recovered  be  paid  over  to  the  widow  and 
chlldrw  of  the  deceased;  that  the  deceased 
was  a  resident  of  Late  county,  IlL,  but  was 
Injured  snd  died  in  Kenosha  county,  leaving 
a  widow  and  three  Infant  children  and  prop- 
erty and  an  estate  to  be  administered  there- 
in, but  leaving  no  vldow  or  next  of  Un 
residing  tiwreln;  that  Immediately  upon  such 
death  the  plaintiff  as  such  puUlc  adminis- 
trate Itecame  the  only  personal  represente- 
ttve  of  the  deceased;  that  January  26,  1904, 
he  filed  his  petition  for  his  a^kolntmoit  as 
such  administrator  and  was  appointed  as 
stated;  that,  soon  aftor,  the  defendant's 
claim  agent  fxtteni  the  plaintiff  $3,000  In 
com^wnlse  and  settiemoit  of  said  claim 
and  canse  ct  action,  and  the  plaintiff  acced- 
ed the  same  and  thereby  the  canse  of  action 
was  settled  and  compromised;  that  the  plain- 
tiff then  presented  to  the  defendant  proper 
releases  and  discharge  of  the  defendant  from 
all  further  liability,  but  that  the  defendant 
did  not  jMiy  the  samck  as  Ita  attonu^  e*r 
pressed  doubt  of  bis  authmi^  to  make  sndi 
setUement-^nd  inrayed  judgment  toe  $8,000 
and  Interest  from  February  2,  1904.  March 
2,  1004,  the  defendant  answwed  In  abate- 
ment of  the  action,  by  way  of  admlssfoiu, 
denials,  and  counterall^tlons  to  the  effect 
that  the  deceased  at  the  time  of  his  death 
was  a  n(»ireBldent  ot  Wisconsin,  and  not  a 
dtlaen  of  the  United  Stetee;  that  the  widow 


and  chUdrai  wow  resldenta  and  cttlaens  of 
Italy  and  nonresident  all«is;  that  ttae  de- 
ceased left  no  estate  to  be  admlnisteced  hi 
Wisconsin,  and  no  property  or  estate  In  Ke- 
nosha county;  that  no  saflBclut  p^tloa  or  ap- 
plication for  administration  had  been  made 
to  the  Kenosha  county  oonrt;  that  no  notice 
of  the  time  or  place  of  hearhig,  as  required 
by  notion  8808  of  the  Revised  Stetntes  of 
1888,  had  been  given;  that  the  Kenosha 
county  court  had  no  jurisdiction  to  make 
such  appointment;  or  any  appointment,  over 
the  estate  ot  the  deceased,  or  to  grant  such 
letters  ot  administration;  and  that  all  the 
proceedings  ot  fliat  court  were  null  and  void. 
The  defendant  further  answered  in  bar  of 
the  action,  by  way  of  admlsstona,  deDiah^ 
and  counter  allegations  to  the  diect  that  the 
deceased  was  Instantly  killed  while  In  the 
employ  ot  the  defoidant  as  a  section  labor- 
er; that  he  1^  him  surviving  hit  widow 
and  children,  who  were  residente  and  dt- 
liens  of  .Italy  and  nonresident  altras. 

The  cause  having  come  on  for  trial  Mar 
2, 180^  It  was  sttpuhited  by  and  between  tiie 
parties  in  open  court.  In  effect,  that  a  trial 
by  jury  be  waived,  and  the  cause  beard  by 
the  court;  that,  If  the  court  should  adjudge 
that  the  plaintiff  was  lawfully  appealed 
administrator  of  the  estate  ot  the  deceased 
and  had  the  legal  right  to  bring  the  actimi. 
judgment  might  thereupon  be  entered  In  fa- 
vor of  the  plaintiff  and  against  the  defendant 
for  $3,000,  the  defendant  reewving  tbe 
to  appeal  from  the  judgmoit  of  the  conr^  so 
far  as  tbe  same  related  to  the  legality  of 
the  appointment  of  the  plaintiff  as  nch  ad- 
ministrator; that  the  record  ot  such  ^polnt- 
ment  might  be  c<msldered  In  evidence;  and 
that  the  deceased  was  killed  In  Kenosha 
county,  January  23,  1804,  while  in  the  de- 
fendaof B  employ  as  a  section  laborer,  br 
being  struck  by  a  locomotive  (qiwrated  by  tbe 
defendant  At  the  close  of  the  trial  tbe 
court  made  findings  ot  fact  to  the  effect  that 
all  tbe  material  allegations  of  the  onnplaint 
were  true;  that  the  plaintiff  was  and  ia  tiie 
administrator  ot  the  estete  of  the  deceased 
and  tbe  personal  representative  thereof,  and 
aa  such  had  the  legal  capacity  to  commence 
this  action;  that  the  appointment  of  the 
plaintiff  as  soch  admbitstrahv  and  tbe  grant- 
ing to  him  of  letters  of  admlnistratim  w«e 
and  are  valid,  regular,  and  propw;  tiut.  the 
court  having  so  found  and  dedded,  jndcment 
Should,  pursuant  to  the  sUpalatl<Hi,  be  given 
and  entered  in  fhvor  of  the  plaintiff  for 
$3,000,  together  with  costi  of  the  action; 
that  the  deceased  1^  prapwty  and  an  estate 
within  Kenosha  county  to  be  administered 
therein;  that  the  allegation  of  the  answer 
that  tbe  deceased  died  instantly  was  not 
prov^  And  as  conclusions  of  law  the  court 
found,  in  tfeet,  that  the  sOalntiff  was  «• 
tltied  to  a  jud^ent  against  the  defendant 
for  $8*000,  together  with  the  costs  of  the 
action,  and  ordered  judgment  to  be  entered 
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accordingly.  From  tbe  Judgment  bo  entered 
the  defendant  brings  thla  appeal. 

Bdvard  Bl.  Bywu,  for  appellant  B.  J. 
WeUman  and  B.  T.  Baker  (Norman  L.  Baker, 
of  oonnael),  for  reepondent 

0A88ODAT,  a  J.   (after  stating  tbe 
tactM).  Under  flw  atlpiilatlon  entered  Into 
on  the  trial,  the  only  question  here  for  con- 
sideration la  whether  the  plaintiff  waa  law- 
folly  appointed  admlnlatrator  of  the  estate 
of  the  deceased  and  had  the  legal  right  to 
bring  thin  action.  There  Is  no  claim  that 
the  plaintiff  shonld  have  heen  appointed  such 
admlnistratw  by  reason  of  being  one  of  the 
perscma  referred  to  In  section  8807  of  the 
Berlsed  Statutes  of  1888,  nor  that  the  notice 
prescribed  in  section  8806  of  the  Revised 
SUtntes  of  1898  was  ever  given.  The  plain- 
tiff claims,  and  the  trial  court  In  effect  found, 
that  the  appolntm«it  was  properly  and  regu- 
larly made  by  the  county  court  npon  a  snfB- 
dent  petition  nndw  section  8819  of  the  Be- 
Tised  Statutes  of  1888.  Omitting  words  not 
applicable  herc^  that  section  declares  that 
*%rhen  any  person  shall  die  Intestate,  leaving 
property  In  this  state,  bnt  leaving  no  widow, 
onrviving  hnsband  or  next  of  kin,  known  to 
the  eoonty  court,  living  therein,   •  •  • 
the  county  court  having  Jurisdiction  of  such 
estate,  •  •  *  shall,  upon  Its  own  motion 
or  upon  tiie  application  of  tbe  public  admin- 
istrator. If  such  court  shall  deem  necessary, 
grant  administration  of  such  estate  *   •  * 
to  the  public  administrator,  and  it  shall 
thereupon  be  lawful  for  the  public  adminis- 
trator to  take  possession  of  tbe  property  and 
effects  of  the  intestate,   •   •   •   and  pro- 
tect and  preserve  the  same  and  to  proceed 
^Itb  the  administration  of  such  estate  and 
with  the  care  and  management  of  the  es- 
tate,   •   •    ♦   until  adminietratton  •   •  • 
thereon  shall,  upon  proper  application  of 
some  person  entitled  to  apply  therefor,  be 
granted  to  some  other  person.    If  such  in- 
testate  •   •   •   be  a  nonresident,  admin- 
istration  *   *   *   of  his  estate  shall  be 
granted  to  the  public  administrator  of  the 
county  where  the  property  may  be  found." 
And  then,  after  providing  for  the  revocation 
of  the  appointment  of  such  public  adminis- 
trator, the  section  provides  that  "such  es- 
tates shall  be  administered  by  the  public  ad- 
ministrator in  the  same  manner  as  other 
estates,  except  as  otherwise  provided  here- 
in."  Section  3819,  Rev.  St.  1898.   As  held 
by  this  court,  this  section  "obviously  pro- 
vides merely  for  a  temporary  situation,  and 
authorizes  appointment  of  the  public  admin- 
istrator only  until  those  having  lawful  right 
tmder  section  3807  shall  make  prop»  appli- 
cation."  Welsh  V.  Manwaring,  120  Wis.  377, 
379,  380,  08  N.  W.  214.   As  indicated,  "tbe 
county  court  having  Jurisdiction  of  such 
estate."  may,  "upon  Its  own  motion  or  upon 
the  application  of  the  public  administrator, 
e   •  •  grant  administration  of  such  estate 


•  •  *  to  the  public  administrator."  Of 
course,  snch  appointment  may  properly  be 
made  without  notice. 

The  contention  Is  that  the  county  court 
had  no  Jurisdiction  to  make  such  appoint- 
ment because  the  Intestate  did  not  die 
"leaving  property  in  this  state."   In  other 
words,  It  is  claimed  that  It  appears  firom  the 
evidence  taken  thatthe  Intestate  left  no  estate 
In  Wisconsin,  and  that  In  tbe  absence  of  an 
estate  therda,  the  county  court  had  no  Ju- 
risdiction to  make  the  appointment  The  rec- 
ords of  snch  anx^tment     the  county  court 
are  in  evidence;  but  there  is  no  indlcatkm 
that  such  app(^tment  was  ever  set  aside  tqr 
tbe  county  court  or  any  appeal  taken  there- 
from to  the  circuit  conri  Bnt  counsel  for 
the  defendant  contends  Uiat  the  authority 
of  the  county  court  to  make  such  apptrint- 
ment  Is  opai  to  collateral  atiadt  for  want  of 
Jurisdiction,     reason  of  the  absence  of  any 
estate  hi  WlaoniBin  left     the  intestates  In 
support  of  such  contention  counsel  cite  tbe 
decisions  of  this  court  holdhig  that  "the  on- 
ly Jurisdiction  which  the  county  court  has  In 
respect  to  the  admbilstratlon  ot  estates  la 
over  those  of  dead  persons."  Mella  r.  Stei- 
mons,  4S  Wis.  884,  80  Am.  Rep.  746;  Wis- 
ccaudn  Trust  Go.  v.  Wis.  H.  ft  F.  Ins.  Oa 
Bank,  lOS  Wis.  404,-81  N.  W.  642.   See,  al- 
so, lyArusment  T.  Jones.  4  Lea,  ^1.  40  Am. 
Rep.  12;   Thomas  v.  People,  107  IlL  S17, 
47  Am.  Bep.  468;  Scott  t.  UcNeaU  1S4  U. 
S.  84,  14  Sup.  Ot  1106,  88  L,  Ed.  896;  Cun- 
uiua     Beading  School  Dhrt.,  198  U.  S.  468, 
26  Sup.  Ct  721,  49  L.  Ed.  1126.   The  dis- 
tinction between  such  a  case  and  the  one 
at  bar  Is  pointed  out  by  Marshall,  C.  J.,  in 
an  early  case,  and  expressly  sanctioned  by 
some  of  the  cases  above  dted.   Griffith  v. 
Frazler,  8  Cranch,  9,  23,  8  L.  Ed.  471.   It  Is 
there  said  that  "in  the  common  case  of  in- 
testacy It  Is  clear  that  letters  of  adminis- 
tration must  be  granted'  to  some  person  by 
the  ordinary  (having  the  power  of  our  coun- 
ty conrt),  and,  though  they  should  be  granted 
to  one  not  entitled  by  law,  still  the  act  Is 
binding  until  annulled  by  tbe  competent  au- 
thority, because  he  had  power  to  grant  let- 
ters of  administration  in  the  case.  But 
suppose  administration  to  be  granted  on  the 
estate  of  a  person  not  really  dead.   The  act, 
all  win  admit  Is  totally  void.    *   •    •  The 
case,  in  truth,  was  not  one  within  his  Juris- 
diction.  It  was  not  one  In  which  he  had  a 
right  to  deliberate.   It  was  not  committed 
to  him  by  the  law.   And  although  one  of  the 
pointe  occurs  in  all  cases  proper  for  his  tri- 
bunal, yet  that  point  cannot  bring  the  sub- 
ject within  his  Jurisdiction."   This  court 
following  the  highest  courts  of  England,  has 
held,  on  direct  appeal  from  the  county  court, 
that  an  order  or  Judgment  of  a  Xx}uiBiana 
court  appointing  an  administrator  of  the  es- 
tate of  a  deceased  person,  though  based  on  a 
petition  alleging  that  the  deceased  died  while 
a  resident  of  that  state  leaving  prapwty 
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tbendn,  was  not  condaslTe  sa  to  tbe  domlcUs 
of  the  deceased,  and  did  not  preclude  a  court 
of  tbiB  state  from  taking  Jurisdiction  of  pro- 
ceedings to  probate  tbe  will  of  tbe  deceased 
and  administer  so  mucb  of  bis  estate  as  was 
actually  located  In  Wisconsin.  Frame  t. 
Thormann,  102  Wis.  663,  067-671,  79  N.  W. 
30,  afDrmed  176  U.  S.  350,  856,  20  Sup.  Ot 
446,  41  L.  Ed.  500;  De  Mora  t.  Concba,  28 
Ch.  DlT.  268,  affirmed  In  li.  R.  11  App.  Cas. 
541.  See  also  Orerby  v.  Gordon,  177  U.  S. 
214,  228,  224,  20  Sup.  Ct.  603,  44  L.  Ed.  741 
Of  course.  It  treaueotly  occurs  tbat  an  in- 
testate person  leaves  property  located  In 
different  states.  Where  that  Is  the  case, 
there  can  be  no  doubt  that  the  appropriate 
court  of  each  state  where  such  property  Is 
located  may,  upon  proper  proceeding  being 
had,  grant  letters  of  administration  ot  bo 
much  of  the  estate  as  Is  therein  located. 

The  question  here  presented  Is  whether 
the  appolntmoit  of  tbe  plaintiff  as  adminis- 
trator by  the  county  court  Is  open  to  collat- 
eral attack.  The  county  court,  upon  peti- 
tion filed,  certainly  had  Jurl&dictl(m  to  de- 
termine whether  the  deceased^left  any  prop- 
erty la.  the  state  of  Wisconsin.  Having  such 
jurisdiction  of  tbe  subject-matter  In  such 
proceeding  In  rem.  Its  determination  could 
not  properly  be  treated  as  a  nullity,  nor  be 
open  to  collateral  attack.  Van  Fleet's  Col- 
lateral Attack,  SS  527,  673.  and  cases  there 
cited.  In  tbe  last  of  these  sections,  It  is 
said  tbat  "the  statutes  concerning  the  ap- 
pointment of  administrators  authorize  It  to 
be  made  in  certain  cases  Ui  any  county  where 
tbe  decedent  left  assets.  On  tbe  presenta- 
tion of  a  petition  asking  for  an  appointment 
Id  such  a  case,  it  becomes  a  question  of  fact, 
to  be  determined  from  the  evidence,  whether 
or  not  the  decedent  did  leave  assets  in  that 
county,  and  an  erroneous  decision  is  conclu- 
sive in  a  collateral  proceeding."  See  11  A. 
&  E.  E.  L.  (2d  Ed.)  785;  Pick  v.  Strong, 
26  Minn.  303,  8  N.  W.  687 ;  McCtooey  v. 
N.  Y.  R.  R.  Co.,  182  Mass.  205,  65  N.  E.  62 ; 
O'Connor  v.  Hugglns,  113  N.  Y.  511,  21  N.  B. 
184;  Jobnson  v.  Johnson's  Estate,  66  Mich. 
526,  S3  N.  W.  413;  Brawford  v.  Wolfe,  103- 
Mo.  S91,  15  S.  W.  426;  Dunn  v.  German- 
American  Bank,  109  Mo.  90,  18  S.  W.  1139. 
tn  this  last  case  It  was  expressly  held  that 
"the  right  of  a  public  administrator  to  take 
charge  of  an  estate  cannot  be  collaterally 
qnestloned."  To  the  same  effect:  Hoes  v. 
N.  Y.,  N.  H.,  ft  H.  R.  Co.  (Sup.)  77  N.  Y. 
Supp.  117.  In  so  far  as  this  court  bas  spok- 
en on  similar  subjects  of  jurisdiction,  the 
same  is  in  harmony  with  the  autborltles 
cited.  Tallman  v.  McCarty,  11  Wis.  401; 
Portz  V.  Schantz,  70  Wis.  497,  86  N.  W.  249 ; 
Swan  V.  Norvell,  107  Wis.  626.  83  N.  W.  934. 
We  must  hold  that  the  appointment  of  the 
plaintiff  as  such  administrator  was  conclu- 
sive on  the  defendant  in  this  action.  Be- 
sides, the  evidence  Is  sufBcient  to  support 
Ijbe  finding  ttiat  the  deceased  left  prc^oty 


and  an  estate  within  EOMsha  county  to  be 
administered  therein. 

Tbe  judgment  of  tbe  drcoit  court  U  «f* 
firmed. 

DODOB.  J.  np<ui  the  ground  ti»t  ttie 
evidence  shows  that  decedient  had  pnqterty  in 
Kenosha  county  I  concur  in  tbe  afflrmuice 
of  the  judgmoit,  but  I  cannot  yield  assent  to 
the  doctrine  that  the  exercise  of  JurisOlctloo 
to  appoint  an  administrator,  the  county 
court  concludes  all  collateral  Inquiry  u  to 
whether  it  bad  jurisdiction  to  der  sa  To  so 
bold.  Is  to  adopt  the  sophistry  which  was  ex- 
ploded by  Paine,  J.,  witb  such  dignity  of 
ridicule  in  Rape  v.  Heaton,  0  Wis.  328,  76  Am. 
Dec.  269.  adopting  the  views  expressed  In 
Starbuck  v.  Murray,  5  Wend.  1^  21  Am. 
Dec.  172.  Where  the  vwy  exlatmce  of  a 
fact  Is  essential  to  the  power  of  a  court  to 
consider  a  matter,  ttiat  it  cannot  have  such 
power  to  consider  when  the  fact  does  not 
exist  seems  an  axiom.  To  concede  the  neces- 
sity of  existence  of  the  fact  as  a  condition  to 
tbe  court's  deciding  at  all,  and  then  to  bold 
that  though  it  does  not  exist,  yet  the  court's 
decision  that  it  does  In  effect  creates  the  fact, 
is  magic  It  endows  courts  with  omnip- 
otence. It  creates  something  out  of  no- 
thing. It  sanctions  the  logic  of  the  man  who 
would  lift  himself  by  pulling  on  his  own  boot 
straps.  The  power  of  the  state  ot  Wisconsin 
to  exercise  any  control,  either  by  Ite  courts  or 
other  branches  of  government,  over  the  prop- 
erty left  by  a  decedent,  must  depend  on  either 
the  fact  of  bis  residence  here  or  the  presence 
of  effects  within  the  state.  Moyer  v.  Koontz. 
103  Wis.  22,  79  N.  W.  60.  74  Am.  St  Rep,  837 : 
Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  Ed.  565 : 
Cunnius  v.  Reading  School  District  198  U.  S. 
458,  25  Sup.  Ot  721,  49  L.  Ed.  1125.  In  ab- 
sence of  those  facts,  it  cannot  confer  on  any 
one  authority  to  meddle  with  snch  deced«it's 
property,  to  take  It  Into  possession,  sell  it  or 
give  it  away.  The  acts  of  one  -so  attempted 
to  be  authorized  must  be  entirely  futile  and 
ineffective  whenever  qnestloned  by  the  govern- 
ment baviug  lawful  jurisdiction  over  socb 
property  or  by  Its  administrative  agents. 
Hence  the  payment  of  money  to  one  appointed 
administrator  without  jurisdiction  will  not 
protect  appellant  against  an  administrator 
duly  appointed.  So  I  cannot  doubt  tbat  ap- 
pellant had  right  to  question  whether  plain- 
tiff was  administrator  at  all. 

That  a  jurisdictional  fact  must  actually 
exist  before  any  decision  of  a  court  can  be 
conclusive  bas  been  declared  repeatedly  by 
this  court;  and  the  Ulo^c  of  those  courts, 
some  of  which  are  cited  In  the  majority  opin- 
ion, which  hold  that  a  finding  that  such 
fact  exists  suffices,  has  been  reviewed  and 
repudiated.  Rai>e  v.  Heaton,  supra ;  Pollard 
V.  W^^er,  18  Wis.  669 ;  Carr  v.  Oomm^lal 
Bank  of  Racine,  16  Wis.  52;  St  Sure  t. 
Llndsfelt  82  Wis.  346,  52  N.  W.  80&  19  L.  R. 
A.  611^  88  Am.  St  R^  00;  Toepfet  t.  Lam- 
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pert,  102  Wla.  466, 469, 78  N.  W.  779 ;  Johnson 
Turnell.  118  WUl  468. 472, 88  N.  W.  S15.  Tbe 
Bame  [nlnctple  has  been  declared  by  the  Su- 
preme Conrt  of  tbB  IMted  Stateq,  whlcb  to 
this  field  la  onr  siq>erior,  tm  the  aiforcement 
of  a  Judgment  lendrnd  wltiioiit  jnrlsdictlon 
Is  a  taklns  of  properly  without  dne  procos 
of  law.  Rose  t.  Hlmely,  4  Cranch,  241,  269, 
2  Ij.  Ed.  608;  Orlffittir.  Frasler.S  Grandi,0, 
8  ti,  BMt  471;  Thompson  t.  Whitman,  18 
Wall.  «f7.  21  L.  Bd.  897;  Soott  T.  McNeal, 
154  U.  8.  Si  48,  14  Sup.  Ct  1106,  88  L.  Ed. 
S96;  Bdl  T.  Bell.  181  U.  8. 17S,  178,  21  Sap. 
<2t.  661,  46  L.  Ed.  804;  Cooper  v.  Newell, 
178  t7.  S.  666, 19  Sop.  Gt  606,  48  L.  Ed.  808; 
Andrews  T.  Andrews.  188  TT.  8. 14,  28  Sup.  Ot 
237.  47  Ed.  86a  New  Tork  has  repeatedly 
applied  tbe  aame  doctrine,  following  Starbnck 
T.  Murray,  anpra,  tbe  reasoning  of  which  tlUs 
conrt  dfeemed  unanswerable.  Fergnaon 
Grawfbrd.  70  N.  T.  268,  26  Am.  Bep.  689; 
0*Donoghiie  t.  BaieB.  169  N.  T.  87,  9%  68 
N.  E.  687.  and  cases  dted ;  Hoes  t.  Railway 
Oo.  178  N.  T.  486,  06  N.  B.  119.  The  fbllow- 
Ing  are  aome  of  llie  Jurisdictional  facts,  ab- 
a«iiee  of  whldi  has  been  held  to  preclude 
JnrlBdletlon  and  raider  jndldal  action  Told, 
ev«n  collaterally  considered,  although  in  such 
original  proceedii^  the  fact  bad  been  foond 
and  recited,  via. :  The  tect  of  serrloe  of  pro* 
oees  (Rape  t.  Heatw.  sopra;  Pollard  t. 
Wegener,  supra;  Carr  v.  Commercial  Bank 
of  Badne.  supra) ;  the  fact  of  actual  appear- 
ance to  fbB  action  and  of  authority  of  attor- 
ns (OhriBt  T,  DavidBon.  116  Wis.  621,  98 
N.  W.  682;  Cooper  Newell,  178  U.  S.  666, 
19  Sup.  Ct  606,  48  L.  Ed.  808) ;  the  fftct  <tf 
<lea13i  b^ore  administration  (Melia  t.  Sim- 
mona.  45  Wit.  884,  80  Am.  Rep.  746;  Wis.  T. 
Co.  T.  Wis.  H.  ft  F.  Ina.  Co,  Bank,  106  Wis. 
464,  81  N.  W.  6^ ;  Orifllth  T.  Prazler,  aniwa ; 
Scott  T.  McNeal,  supra) ;  the  fiact  of  domicile 
in  divorce  (St.  Sure  t.  IJndafelt,  82  Wis. 
84A,  62  N.  WrW  19  Lb  R.  A.  616,  S3  Am.  Bt 
R^.  60;  Andrews  t.  Andrews,  supra;  Bell 
T.  Bell,  supra) ;  the  l^a]  sufficiency  of  pub- 
1icatl<m  proceedings  (Beanpre  t.  Brlgham,  79 
Wis.  486,  48  N.  W.  696) ;  existence  ot  jnop- 
«rty  In  state  of  tlie  Judgment  (Reiner  Hurl- 
bnt.  81  Wis.  24,  60  N.  W.  788, 14  L.  R.  A.  662. 
29  Am.  St  R^.  860) ;  seizure  of  property  by 
eheriff  (To^tfer  t.  Lam  pert,  supra) ;  fact  of 
capture  and  location  of  proper^  in  prize  con- 
demnation (Rose  T.  Himely,  aupra) ;  location 
of  a  trespass  (Thompson  r.  Whltcomb,  su- 
pra) ;  domicile  of  a  decedent  (Frame  t.  Thor^ 
mann.  102  Wla.  668»  79  N.  W.  89;  Id..  176 
n.  a  856,  20  Su^  ct  446^  44  L.  Bd.  600; 
Ovtfhy  T.  Oordon,  177  U.  S.  214,  20  Sup.  Ct 
808,  44  I*.  Bd.  741) ;  location  of  property  in 
admlnlstratbrn  proceeding  (Overby  t.  Oordon, 
supra;  Hoes  t.  Railway  Ca  aupra). 

There  certainly  Is  no  distinction  between 
such  tecta  and  that  of  the  existence  of  prop- 
erty within  a  state,  and  none  is  suggested 
either  by  counsel  at  tuf  flie  oidni<m  filed  on 
bebalf  of  Um  court  in  this  case.  I  do  not  find 
tbat  the  dtatiMia  In  that  opinion,  with  one 


exertion,  at  all  support  tbe  holdii^  that  a 
Jurisdictional  tact  cannot  be  denied  and 
oambied  in  collateral  jHraceedlngs.  Some 
are  to  the  ect  either  that  it  the  court 
has  Jurisdiction,  tbe  Judgment  cannot  be  at- 
tached collaterally,  which  la,  of  course,  b^ 
glng  the  present  question.  OtiierB  declare 
that  tbe  recitation  of  the  Jurisdictional  fact 
in  the  record  establishes  It  prima  fiide,  a 
rule  with  which  I  not  only  agree,  but  would 
enlarge  to  tbe  extent  that  the  mere'  Judgment 
of  a  superior  court  of  gesiraal  Jurisdiction 
prima  fade  establishes  every  Jurisdictional 
fact  not  expressly  contradicted  by  the  recrad. 
The  exceptional  ease  is  O'Connor  t.  Hugglna, 
118  N.  T.  611,  21  N.  B.  184.  wbereln'it  Is  said 
that  all  Jurisdictional  facts  are  concluded 
against  collateral  attack  a  redtatlon  of 
them  In  the  record ;  but  it  supports  this  dic- 
tum by  dtation  and  quotation  of  argument 
from  Boderigas  v.  E.  R.  Savings  Inst,  68 
N.  Y.  460,  20  Am.  Rep.  665.  holding  Oat  tibe 
tact  of  deatti  Is  so  concluded  and  cannot  be 
contradicted.  Obviously  the  O'Connor  Case 
is  the  logical  deduction  from  tbe  Roderlgas 
holding,  and  vice  versa.  If  ttie  record  can 
condude  one  Jurisdlctlcaial  fact,  it  can  an- 
other. No  more  omnipotence  Is  necessary  to 
kill  a  live  man  than  to  create  property  where 
th^  la  none.  Howevw,  the  former  baa  been 
held  Impossible  In  Wisconsin,  and  ndther  the 
Roderlgas  Case  nor  tbe  logical  deduction  frwn 
It  in  O'Connor  v.  Hugglna  is  very  cogent  au- 
thority here.  I  do  not  understand  that  dther 
Is  authority  in  New  Tork,  for  I  find  that 
Boderigas  v.  B.  R.  Savings  Inst,  68  N.  T.  460. 
80  Am.  Rep.  666.  Is  spoken  of  as  that  "much 
dted  and  overruled  caae"  In  Matter  of  KUhtn, 
172  N.  T.  667. 66  N.  B.  661.  68  L.  B.  A.  06.  In 
my  opinion,  the  question  whether  there  exist- 
ed In  Wlaemubi  any  propwty  of  decedent  was 
open  to  denial  by  defendant  and  to  trial  in 
tiie  present  acticm. 


LABfBBRTON  t.  LAMBBRTON. 

(Supreme  Court  of  WlBCODsin.   Oct  3,  19Q5.) 

DrvoBCB — Ikteblocdtobt  Judouekt  —  Stibsb- 
quEirr  PBOCXEDiiras. 

A  Judgment  granted  plaintiff  "a  divorce 
from  bed  &nd  board  for  the  term  and  period  of 
two  years  from"  the  date  of  the  judgment,  and 
awarded  her  tbe  right  to  possession,  use,  and 
Income  of  a  portion  of  the  property  for  the  term 
of  five  Tears  from  Its  date,  and  expressly  pro- 
vided that  it  should  not  prejudice  the  right  of 
plaintiff  to  apply  for  judgment  of  divorce  from 
the  bonds  of  matrimony,  or  from  bed  and  board 
forevw.  in  the  event  that  defendant  did  not  re- 
frain from  the  use  of  intoxicating  liquors,  and 
that  it  should  not  be  deemed  to  provide  tor  or 
to  be  a  final  distribution  and  division  of  the 
property  of  defendant  between  tbe  parties 
thereto.  The  Judgment  was  based  on  findings 
of  cruel  and  inhuman  treatment  and  habitual 
drunlcenness.  Held,  tbat  such  judgment  was 
interlocntOTT.  within  Rev.  St  1886.  9  2883, 
which  provfoes  that  "In  case  of  a  finding  or 
decision  subetantially  disposing  of  the  merits, 
but  leaving  an  account  to  be  talcen,  or  issue  of 
fact  to  be  decided,  or  some  condition  to  be  per- 
formed, •  *  *  an    Interlocutory  judgionit 
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may  be  made,  dlipodng  of  all  the  issaes  covered 
by  the  finding  or  deciuon,  and  reserTing  further 
qnestlona,"  and  that  it  did  not  bar  plaintifl 
mm  filing  a  sabMoumt  api^ication  In  toe  same 
canaei  after  the  expiration  of  two  years,  asking 
for  separation  from  bed  and  board  forever. 

Appeal  from  Ctrcalt  Court;  Ractee  Ooimtr; 
Warren  D.  Tarrant,  Jndge. 

Action  by  Oatherlne  R.  Lamberton  against 
Charles  W.  Lamberton  for  divorce.  From  a 
Judgment  dlamlBslDg  proceedings  subsequent 
to  an  Interlocutory  decree  for  temporary 
separation,  plaintiff  appeals.  Reversed. 

The  plaintiff  and  the  defendant  were 
married  August  18,  187S.  December  9,  1808, 
the  plaintiff,  Mrs.  Lamberton,  commenced 
an  action  In  the  circuit  court  against  the 
defendant  her  husband,  for  a  divurce—the 
complaint  alleging,  in  ^ect;  sncb  marriage 
and  the  residence  of  both  partleB  in  this 
state;  that  they  had  tour  children,  one  19 
yean  old  and  another  16  years  old;  that 
during  the  marriage  the  plaintiff  had  de- 
meaned herself  as  the  faithfnl  and  affection- 
ate  wife  of  the  defendant;  that  the  hnsfiand 
had  been  an  habitual  drunkard  for  more 
than  five  yeaxa  Immediately  prior  to  the 
commenconent  of  the  action;  that  during 
thft  last  year  before  the  commencement  of 
the  action,  and  eepedalty  durii^  the  last 
three  months  thereof,  he  had  inflicted  cruel 
and  inhuman  treatment  on  bw,  and  had  re- 
peatedly threatened  her  with  bodily  injury ; 
that  she  was  47  years  of  age,  and  that  he 
was  48  years  of  age;  and  contained  other 
allegations  In  respect  to  the  prt^rty,  and 
prayed  a  divorce  from  bed  and  board  for- 
ever, and  for  the  custody  of  the  children 
and  a  final  division  and  dlstributiott  of  Uie 
property  of  the  defendant  The  defendant 
answered  1^  way  of  admissions  and  denials. 
January  25,  1880^  the  parUes,  by  their  re- 
spective attorneys,  stipulated  and  agreed 
that,  in  ease  a  divorce  should  be  granted, 
then  that  ttiere  should  be  a  division  and  dis- 
tribution of  the  property,  and  the  plaintiff 
and  children  supported  as  therein  agreed; 
that  at  the  end  of  five  years  ^m  the  time 
of  entry  of  judgment  therein,  if  such  jvAg- 
ment  should  be  entered,  or  any  time  there- 
after, either  par^  thereto  might  apply  to 
the  court  for  a  redistribution  of  the  property 
rights,  to  be  made  In  such  manner  as  to 
the  court  might  seem  Just  and  agreeable  to 
equity ;  that  the  defendant  reserved  therein 
the  right  and  privilege  to  visit  the  members 
of  his  family  occasionally,  without  prejudice 
to  the  right  of  either  party;  and  It  was 
therein  mutually  agreed  Uiat  such  aipreO' 
ments  lAouId  take  effect  and  be  In  force 
from  the  time  the  court  should  enter  Judg- 
ment In  the  matter,  if  any  should  be  so 
entered.  The  circuit  court  thereupon,  and 
on  February  10,  188^  found,  as  matters 
of  fiict,  such  marriage,  residence,  and  chil- 
dren; that  during  such  married  life  the 
plaintiff  had  demeaned  herself  as  a  faith- 
ful and  affectionate  wife  of  the  defendant; 


that  for  more  Uian  one  year  immediately 
preceding  the  commencement  of  the  action 
the  defendant  had  been  an  habitual  dronk- 
ard,  and  continued  to  be  such;  that  for 
more  than  one  year  Immediately  preceding 
the  commencement  of  the  action  tlie  de- 
fendant had  on  many  occasions,  wltbout 
cause  or  provocation,  grossly  abused  and 
llltreated  the  plaintiff,  and  had  applied  op- 
probrious epitheto  to  her,  and  had  repeatedly 
threatened  her  with  physical  Injar?,  and 
bad  been,  without  any  cause  or  Justification 
or  excuse,  guilty  of  cruelty  In  his  treatment 
of  the  plaintiff;  that  his  habits  and  conduct 
toward  the  plaintiff  had  been  such  as  to 
render  It  Improper  for  her  longer  to  be 
compelled  to  live  with  him  as  his  wife; 
that  the  plaintiff  should  receive  a  convey- 
ance and  assignment  from  the  defendant 
of  the  property  therein  described   that  the 
plaintiff  should  have  the  possession,  use, 
and  income  of  the  homestead  farm  therein 
described  for  five  years  from  that  date; 
that  debto  should  be  paid  as  tiierein  prp- 
Bcril>ed;  that  the  defendant  should  have 
the  possession,  use,  and  income  of  certain 
of  the  property  as  therein  mentioned;  that 
the  plaintiff  should  have  the  custody  of  the 
nUnor  children,  and  maintain  them;  and 
ttiat  the  facts,  matters,  and  things  stated 
and  set  torth  in  the  complaint  were  teae. 
As  conclusions  of  law  the  court  found  **tfaat 
the  plaintiff  Is  entitled  to  Judgment  of 
divorce  from  bed  and  board,  as  against  aaid 
defendant  for  the  term  and  period  of  two 
years  from  this  date,  and  that  the  defend- 
ant should  be  restrained  and  enjcdned  fitom 
attempting  to  make  his  home  with  or  in 
aiqr  other  manner  Interf^ng  with  or  an- 
noying the  plaintiff,  excepting  that  he  be 
entitied  to  vltit  his  infant  children  herein 
referred  to  twice  In  each  month  and  at 
reasonable  hours  within  the  day;  the  Jndff- 
ment  h«eln  not  in  any  manner  to  prejudice 
the  xli^t  of  thif  plaintiff  to  apply  for  Judg- 
ment of  divorce  ftom  the  bonds  of  matri- 
mony, or  from  bed  and  board  ftwever,  in 
the  event  that  the  defendant  does  not  re- 
frain from  tiie  use  of  strong  and  intoxicat- 
ing liquors  and  drinks**— and  forthw  to 
the  effect  that  the  defendsnt  should  convey 
to  the  plaintiff  tiie  lands  moktioned;  Oat 
the  i^alntiff  have  the  possession  and  use 
of  the  farm  described,  with  the  personal 
propoty  mentioned,  for  the  period  of  five 
years  from  the  'date  thereof  subject  to  the 
payment  of  the  taxes  thneon ;  that  the  other 
property  be  adjudged  to  the  husband ;  that 
the  wife  have  the  custody  and  control  of 
the  minor  children,  and  to  provide  for  them; 
and  further  found  that  the  Judgment  there- 
in should  not  be  deemed  to  be  a  final  dis- 
tribution and  division  of  the  property  of 
the  defendant  between  the  parties  thereto^ 
but  should  be  consideved  by  the  court  upon 
any  fivther  appHcation  for  division  of  ihkv- 
er^  between  the  parties  thereto,  and  ordered 
Judgment  acoonUngly.  ^nmeiqw^  and  on 
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Febroiry  10.  18B9i  jndfment  wm  entraed 
In  accordance  with  such  flndlngB  of  fact 
and  concliulona  of  law,  and  the  same  con- 
tained, anumg  other  things,  ftiese  provisions : 
rrhet  the  plaintiff  be,  and  she  hsceby  is, 
granted  a  divorce  from  bed  and  board  for 
the  term  and  period  of  two  years  from  and 
after  this  date  as  against  said  defendant, 
and  he,  the  said  defendant,  is  restrained 
and  enjoined  firom  attempting  hoeafter 
doring  said  period  to  make  his  tiome  with 
or  in  any  manner  interfering  with  the  plain- 
tiff, excepting  only  that  he  shall  have  the 
right  to  vl^t  hU  Infftnt  children  twice  in 
each  month  during  the  daytime  at  the  home 
of  said  plaintiff,  if  tliey  make  their  home 
with  hvr;  this  Judgment  not  to  in  any 
manner  prejudice  the  rif^t  of  the  plaintiff 
to  ai^ly  for  Judgment  of  divorce  from  the 
bonds  of  matrimony,  or  from  bed  and 
board  forever.  In  ttie  event  that  the  defend- 
ant does  not  refrain  from  the  nse  of  strong 
and  Intoxicating  liquors  and  drinks." 

October  22,  190S,  the  platntlfl,  Mrs.  Lam- 
berton,  petitioned  the  court  for  a  Jndgmrait 
of  divorce  and  separation  from  the  defendant 
from  bed  and  board  forevw,  and  for  a  rea- 
sonable division  of  the  pn^rty,  and  tar 
reasonable  costs  and  attorney's  fees,  and 
for  gowral  relief,  and  therein  stated  the 
proceedings,  flpdings,  and  Judgment  ma^ 
tloned,  and  the  occnrrOKes  and  conduct  of 
tbe  defendant  after  the  rendition  of  that 
Jndgment,  and,  among  other  tiiinga,  alleged 
that  the  defendant  had  not  refrained  fnnn 
the  nse  of  strong  and  intoxicating  liqum 
and  drinks,  but  continued  to  nse  them  to 
excess,  as  he  did  prior  to  the  rendition  of 
the  Judgment  Upon  such  petition  tlu  de- 
fendant was,  <m  DecembCT  8,  1906,  ordered 
to  show  cause  l>efore  the  court  December 
29.  1908,  why  the  prayer  of  the  petition 
should  not  be  allowed,  and  the  petltiMier  be 
granted  a  divorce  from  bed  and  board  for- 
ever from  the  defendant,  and  a  reasonable 
division  of  the  property  he  made,  together 
with  costs  and  genial  relief.  December  29, 

1903,  the  defendant  answered  suCh  petition 
and  order  to  show  cause,  by  way  of  admis- 
sions, dmlalB,  and  counter  SllegatloDg,  and, 
among  other  things,  denied  that  he  drank 
or  tised  intoxicating  liquors  to  excess;  that 
since  tbe  rendition  of  said  jndgment  be  had 
DOt  been  under  the  Influence  of  liquor  or 
Intoxicated,  but  had  been  temperate  In  his 
habits;  that  he  had  not  been  able  to  work, 
and  bad  no  trade  outside  of  his  knowledge 
of  farming ;  that  be  had  received  the  Income 
from  tbe  trust  estate  of  $26,000,  left  him  by 
his  fatlKT — snd  prayed  that  the  plaintiff  be 
competed  to  perform  the  agreement  and  stip- 
ulation of  January  26,  1899.    On  January  ^ 

1904.  Judge  Belden,  of  the  First  circuit 
before  whom  tbe  proceedings  were  pending, 
made  an  order  therein,  requesting  Judge 
Tarrant  of  tbe  Second  circuit,  to  attend 
and  preside  at  the  bearing  of  the  above 
matter,  and  to  bear,  try,  and  determine  tbe 


same.  A  trial  tbeimae  having  been  bad,  the 
court  orally  decided  that  soch  petition  was 
a  contlnnation  of  tbe  former  action,  and 
that  tbe  fln^iwgM  and  conclusi<m8  of  law 
tber^  were  res  adjudlcata,  and  that  tbe 
plaintiff  was  entitled  to  a  Judgment  of  di- 
vorce from  the  defendant  from  bed  and 
board  fwever,  and  for  a  flnal  division 
of  the  property.  Therenpon  tbe  respective 
parties  prepared  and  submitted  snch  find- 
ings of  fact  and  conclnakms  of  law  as  tiiey 
rialmad  tlnmselves  ^titled  tow  At  tbe  time 
of  sndi  submission  the  defendant  made  Ob- 
jection to  tbe  Jnrisdictloa  of  the  court  over 
tJu  snbject-mattw,  for  the  reason  tliat  the 
same  had  already  been  termlnatsd  in  a  Jndg- 
ment After  argmncot  npcm  snch  objection 
tbe  court,  on  January  16,  190B,  ordraed  a 
new  trial  fherrin,  witlioiit  oootsi  on  tbe 
ground  that  tbe  court  lud  no  Jurisdiction 
of  the  snbjeet-matter  of  the  plalntHTs  peti- 
tion of  October  SS,  190S;  and  tliere^Miii, 
and  on  January  16,  1906,  entered  anotbor 
order  and  Judgment  dismissing  all  proceed- 
ings sobeequoit  to  the  petition  of  October 
22,  1908,  without  prejudice  to  tiie  plaintiff^ 
proeeedli^  In  accordance  with  the  Jndgmoit 
of  February  10,  1880,  and  In  accordance 
with  tbe  law  and  ^ocednre  in  audi  mattns 
proper,  witlwnt  cost  to  elthw  i^arty.  From 
tbe  order  of  January  16,  1906,  granting  a 
new  trial,  and  flnm  the  order  and  Jndgmoit 
of  January  16,  1906,  diamlsslng  tbe  pro- 
^*nfl*iig^  tar  want  of  Jnrisdictlim,  tlie  plains 
tiff  brings  ttilB  appeal. 

W.  W.  Bowlsnds,  for  appellant  Nathan 
Pereles  ft  Sons  and  Clinton  O.  Price,  for 
respondent 

OASSODT,  O.  J.  (after  stating  the  facts). 
After  hearing  the  evidence  and  the  argu- 
ment of  counsel  on  the  trial  of  the  Issues 
made  by  the  plalntifTs  petition  of  October 
22,  1906,  and  the  defendant's  answer  there- 
to, and  after  the  respective  parties  had 
requested  findings  of  fact  and  conclusions 
of  law,  which  they  submitted  to  the  conrt 
and  after  the  court  had  announced  that  the 
evidence  fully  warranted  findings  and  Judg- 
ment In  favor  of  the  plaintiff,  if  the  court 
had  authority  to  pronounce  such  findings  and 
Jndgment  the  defendant  moved  for  a  new 
trial  on  the  ground  that  the  Jurisdiction 
of  the  court  over  the  subject-matter  had 
already  been  terminated  by  the  jndgment 
of  February  10,  1899.  The  court  sustained 
the  objection,  and  by  order  granted  a  new 
trial  on  that  ground,  and  thereupon  ordered 
and  adjudged  that  all  proceedings  subsequent 
to  such  petition  be  dismissed  without  preju- 
dice, as  mentioned  in  the  foregoing  statement 
As  stated  In  the  opinion  of  tbe  trial  court 
and  conceded  by  both  parties,  "divorce  pro- 
ceedings are  the  creature  of  statute  taw." 
Martin  v.  Martin,  112  Wis.  818,  8T  N.  W. 
2S2,  88  M.  W.  215,  and  numerous  cases  there 
cited.  The  Judgment  of  February  10,  1899, 
was  based  npim  findings  that  tbe  defwMlant 
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was  gallty  of  cruel  and  inbumaD  treatment 
and  that  for  more  than  a  year  Immediately 
pm;eding  the  commencement  of  the  action 
be  bad  been  an  habitual  drunkard.  Upon 
either  of  such  gromidB  the  court  might  have 
adjudged  "a  divorce  from  the  bonds  of  matri- 
mony." SnbdlTiBions  S,  6,  S  23S6,  BeT.  St 
1808.  So  upon  either  of  aucb  grounds  the 
^xmrt  was  expressly  authorize^  by  the  stat- 
ute to  adjudge  "a  divorce  from'  bed  and  board 
forever  or  for  a  limited  time."  Section  2307, 
Rev.  St  1898.  The  Judgment  of  February 
10,  1899,  granted  to  the  plaintiff  "a  divorce 
from  bed  and  board  for  the  term  and  period 
■of  two  years  from"  the  date  of  that  Judg- 
ment That  Judgment,  entered  pursuant  to 
the  stipulation  of  the  parties,  made  January 
25,  1889,  awarded  to  the  plaintiff  the  right 
to  the  possession,  use,  and  Income  of  a  large 
fMrtion  of  the  property  for  the  term  and 
period  of  fire  years  from  Its  date,  and 
expressly  pro>vlded  that  It  should  not  prej- 
udice the  right  of  the  plalntlfT  to  ai^ly  for 
Judgment  of  divorce  from  the  bonds  of  mat- 
rimony, or  from  bed  and  board  forever.  In 
the  event  that  the  defendant  did  not  refrain 
from  the  use  of  strong  and  Intoxicating 
liquors  and  drinks,  and  that  It  should  not 
be  deemed  to  provide  for  or  to  be  a  flnal 
dlstrlbntlott  and  division  of  the  property  of 
the  defendant  between  the  parties  thereto. 
Thus  the  Judgmmt  barred  the  defendant 
from  bed  and  board  for  the  term  of  two 
years,  and  awarded  to  the  plalntUT  the  pos- 
session, use,  and  Income  of  a  large  portion 
of  the  property  for  the  period  of  five  years. 
The  plaintllTs  petition  was  filed  after  the 
expiration  of  the  two  years,  but  before  the 
expiration  of  the  five  years.  Of  course,  the 
Judgment  did  not  bar  the  defendant  from 
bed  and  board  after  the  termination  of  the 
two  yeurs. 

Did  the  action  abate  and  go  out  of  court 
on  the  expiration  of  the  two  years,  Febru- 
ary 10,  1901?  Or  did  It  continue  In  court, 
with  the  "right  of  the  plaintiff  to  apply  for 
Judgment  of  divorce  from  the  bonds  of  matri- 
mony, or  from  bed  and  board  forever,"  in 
case  the  defendant  did  not  reform  and  be- 
come a  sober  man,  as  provided  in  the  Judg- 
ment? Or  was  the  power  of  the  court  In 
that  action  completely  suspended  and  ter- 
minated on  the  expiration  of  the  two  years, 
regardless  of  the  fact  whether  the  defend- 
ant continued  to  be  an  habitual  drunkard  or 
not?  If  the  court  bad  no  power  after  the 
expiration  of  the  two  years  to  grant  relief 
to  the  plaintiff  in  that  action  for  such  mis- 
conduct of  the  defendant,  then  would  that 
Judgment  be  a  bar  to  a  new  action  brought 
by  the  plaintiff  for  the  same  purpose?  If 
not,  then  the  power  of  the  court  would  be 
made  to  turn  upon  the  form  of  the  proceed- 
ings, rather  than  upon  the  nature  of  the 
wrongs  complained  of.  It  is  true,  as  Indi- 
cated In  the  opinion  of  the  trial  court,  that 
the  authority  expressly  given  by  statute  to 
revise  a  Judgment  of  divorce  as  to  the  prop- 


erty Interests  of  the  parties  from  time  to 
time  upon  petition,  as  here.  Is  "founded  upon 
the  ld«i  of  Jurisdiction  In  the  court  to  award 
a  divorce,"  and  **tben  to  make  divlsloii  or 
direction   respecting   the  property    of  the 
parties."   Section  2369.  Rev.  St  1806.  So 
the  statute,  on  such  petition  being  filed, 
expressly  authorizes  the  revision  and  alter- 
ation of  "such  Judgment  concerning  the  care, 
custody,  maintenance  and  education  of  the 
children."    Section  2363,  Rev.  St  189a  So 
the  statute  provides  that  "a  Judgment  at 
divorce  from  bed  and  board,  forever  or  for 
a  limited  time,   *   *   *   may  be  revoked 
at  any  time  thereafter,  under  such  r^nla- 
tlons  and  restrictions  as  the  court  may  Im- 
pose, upon  the  Joint  application  of  the  parties 
and  their  producing  satisfactory  evidence  of 
their  reconcUiatlon."   Section  2370,  Ber.  St 
1898.   Besides,   the   statutes   confer  upon 
courts  certain  powers  In  general  langnage. 
as  follows:  "The  circuit  court  has  Jnris- 
dlctton  of  all  actions  to  affirm  or  to  annul 
a  marriage,  or  for  a  divorce  from  tlie  tmnd 
of  matrimony,  or  from  bed  and  board,  and 
authority  to  do  all  acta  and  things  necessarj 
and  proper  in  such  actions  and  to  carry  Its 
orders  and  Judgm^ts  into  execution  as  bere- 
Inafter  prescribed.  All  sucb  actions  shall  be 
commenced  and  conducted  and  the  orders 
and  Judgments  therein  enforced  according  to 
the  provisions  of  these  statutes  in  respect 
to  actions  In  courts  of  record,  as  far  as  ap- 
plicable, except  as  provided  In  this  cbapter." 
Section  2348,  Rev.  St  1898.   That  section 
is  a  combination  and  amendment  of  sections 
8  and  15  of  chapter  111  of  Ihe  Revised  Stat- 
utes of  1858.   It  Is  man  goieral  and  com- 
prehensive than  the  sections  so  amended. 
Under  the  statutes  so  in  force  prior  to  such 
amendment,  a  wife  obtained  a  Judgment  of 
divorce  against  her  husband  and  tor  $800 
alimony  and  costs,  and  the  same  was  dock- 
eted, and  execution  Issued  thereon  and  re- 
turned unsatisfied,  whereupon,  and  against 
the  repeated  objections  fbr  want  of  authority, 
the  husband  was  brought  before  the  county 
Judge  on  supplementary  proceedings  and  ex- 
amined, and  disclosed  the  fact  that  the  hus- 
band had  conveyed  his  homestead  to  his 
father,  and  thereupon  a  receiver  was  ^ 
pointed,  and  the  receiver  brought  the  action 
against  the  father  to  set  aside  such  conv^- 
ance,  and  obtained  favorable  findings  and 
Judgment  and  from  that  Judgment  the  fatiitf 
appealed  to  this  court,  and  it  was  here  argued 
at  length  that  the  divorce  statutes  gave  no 
authority  for  such  supplementary  proceed- 
ings, nor  such  appointment  of  a  receiver  and 
the  maintenance  of  such  action  by  him.  But 
In  an  elaborate  opinion  by  Dixon,  G.  J.,  after 
conceding  that  the  court  possessed  no  powers 
except  such  as  were  conferred  by  statute, 
the  eojurt  reached  the  conclusion  that  the 
statute,  which  declared  that  "the  coort  shall 
have  power  to  award  Issue,  to  adjudge 
costs,  and  to  enforce  Its  Judgments,  as  la 
other  cases,"  gave  ample  antborlty  tcx  such 
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-aupplementary  ivoceedlnga,  receivership  and 
action.  Barker.  Receiver,  t.  Dayton,  28  Wis. 
367,  369-378.  380-382. 

It  has  often  been  said  by  this  court  that 
there  can  be  but  one  flnaJ  judgment,  and 
that  mnst  dispose  of  all  the  Issues  and  rights 
of  the  parties.  Section  2882,  Rev.  St  1898. 
The  Revised  Statutes  of  1898  made  an  imr 
portant  amendment  to  section  2883  of  the 
Statates  by  adding  the  following:  "In  case 
of  a  finding  or  decision  snbstantfaHy  dispos- 
ing of  the  merits,  but  leaving  an  account  to 
be  taken,  or  issue  of  fact  to  be  decided,  or 
some  condition  to  be  performed.  In  order 
fully  to  determine  the  rights  of  the  parties, 
an  interlocutory  Judgmsot  may  be  made,  dis- 
posing of  all  issues  covered  by  the  finding 
or  decision,  and  leservlnf  f  urth«  questions 
until  the  r^rt,  Terdict,  or  subsequent 
flndlng."  Behbeln  t.  Bahr,  109  Wis.  162.  85 
N.  W.  315;  Garvin  v.  Crowley,  116  Wis.  DOl. 
93  N.  W.  470.  Hare  the  findings  of  Febro- 
ary  10,  1809.  that  the  defendant  was  guilty 
of  cruel  and  Inhuman  treatment  and  was  an 
habitual  drunkard,  substantially  disposed  of 
the  molts  of  the  action  and  the  limited  di- 
vorce from  bed  and  board  was.  In  effect,  al- 
tered upon  condition  that  the  defendant 
should  refrain  from  the  excessive  use  of 
atrtmg  and  Intoxicating  liquors;  and  the  ques- 
tion wliether  he  so  regained  was  necesurily 
rested  tor  subsequent  determlnatioD.  After 
<!arefal  amslderatlon.  we  are  forced  to  the 
couduslon,  that  the  Judgment  of  February 
10,  1800,  was  an  Interlocntory  Judgment, 
within  the  meaning  of  tlie  amendment  to  the 
statutes  last  quoted;  and  this  decision  Is 
based  wholly  on  that  ground. 

The  ordw,  and  the  inrder  and  judgment  of 
the  (drcult  court  from  which  the  appeal  was 
taken,  are  both  reversed,  and  the  cause  Is 
remanded,  with  dirffctlon  to  complete  the 
trial  of  the  ismies  made  by  the  plaintHTs 
petition  and  the  defendant's  answer  thereto, 
and  for  further  proceedings  according  to 
law. 


ELLINOER  V.  EQUITABLE  LIFE  ASSUR. 
see.  OP  THE  UNITED  STATES. 
(Supreme  Court     Wiaamsin.  Oct.  8,  1905.) 

1.  DiscovuT— Pasties— EXAKiiTATion  Bx- 

FOBS  TBlAIr-PUBPOSKS. 

Rev.  BL  1898,  {  4006,  nuthorizlng  examina- 
tion of  an  adverse  party  otherwise  than  as  a 
witness  on  the  trial  in  any  action  or  proceeding, 
and  declaring  that  such  examination  may  be 
taken  before  issue  Joined  to  enable  the  party  to 
"plead,"  la  not  limited  to  a  complaint,  answer, 
or  reply  but  extends  to  a  "claim"  xxrgeA  In  de- 
fense a  prooeedinx  instituted  by  either  party 
In  aid  of  an  action  or  defense  which  may  be 
put  fn  Issne  and  tried,  Inctudins  an  examination 
of  plaintiff  who  has  bronght  a  proceeding  for 
the  examination  of  defendant's  books  and 
papers  before  the  filing  of  a  complaint,  as  au- 
thorised 1^  section 

2.  SMfB—STAT. 

Circoit  Court  Rule  19,  |  6,  suhd.  1.  pro- 
viding tliat  an  order  to  show  cause  or  an  order 
absolute  on  appUcatioa  tor  an  azamination  of 


l>ooka  and  papers  sliall  operate  as  a  stay  of  all 
other  proceedings  "in  the  action"  of  the  party 
against  whom  It  Is  made,  until  such  order  shall 
have  been  complied  with,  vacated,  or  reversed, 
provides  for  a  stay  of  proceedings  "in  the  ac- 
tion" only,  and  does  not  bar  the  party  resisting 
the  application  to  compel  such  inspection  from 
obtaining  the  examination  of  plaintiff  desiring 
the  same  otherwise  than  as  a  witness  at  the 
trial,  as  aathorised  by  Rev.  St.  1888,  f  4096. 
8.  Sam*— Apfkai^-Spsoial  PsooBioinas. 

Where  plabitlff  applied  for  an  Inspection  of 
books  and  papers  alleged  to  be  necessary  to 
enable  bim  to  frame  a  complaint,  as  authorized 
by  Rev.  St.  1898,  «  4188,  such  proceeding  was 
a  provisional  remedy,  so  that  an  order  staying 
the  proceedings  on  defendant's  application  to 
examine  plaintiff  as  an  adverse  witness  In  de- 
fense thereof,  as  anthorised  by  section  4094, 
was  appealable  under  section  8069,  authorising 
an  appeal  tvm  an  order  refusing  a  provisional 
remedy- 

AK>e8)  from  Circuit  Court,  Hllwaukes 
County ;  Warren  D.  Tairant.  Jodga. 

Action  by  Albert  Blllnger  against  the 
Bquitable  Life  Assurance  Society  of  the 
United  States.  From  an  order  staying  an 
examination  of  tb»  plaintiff,  othowlse  than 
as  a  witness  at  the  trial,  deposition  at  the 
Instance  of  the  dtfendant  as  an  advorse  party 
In  a  proceeding  instituted  by  plalntUf  to  ob- 
tain an  Inspection  of  defendant's  bmAs.  etc.. 
It  appeals.  Remsed. 

This  action  was  commoiced  July  29,  1904, 
1^  the  service  of  a  summons  upon  the  defend- 
ant It  appears  tram  an  affidavit  of  one  of 
the  attorneys  for  the  plaintiff,  made  Sep- 
tember 20,  1904,  that  the  action  is  upon  a 
policy  of  Insurnnce  issued  by  the  defendant 
to  the  plaintiff,  March  11,  1884.  which  by  its 
twms  matured  March  10,  1004,  and  upon 
which  the  plaintiff  paid  an  annual  premium 
of  9410.86  In  advance,  and  was  induced  to 
make  the  contract  by  statements  to  the  effect 
that  upon  the  maturity  of  the  policy  he  would 
receive  a  sum  in  excess  of  $13,000,  bnt  that 
the  defendant  refuses  to  pay  more  than 
$9,122.70;  that  there  Is  due  to  the  plaintiff 
In  addition  thereto  from  the  defendant  a 
share  of  the  reserve  fund  and  surplus,  as 
will  be  revealed  by  an  examination  of  the 
books  of  the  defoidant;  that  such  books, 
data,  and  memoranda  containing  such  facts 
are  not  In  the  possession  or  under  the  control 
of  the  plaintiff  or  his  attorneys:  that  such 
inspection  is  necessary  to  enable  the  plaintiff 
to  frame  his  complaint;  and  that  the  af- 
fidavit is  made  In  good  faith  and  as  a  basis 
for  an  order  for  that  purpose.  Upon  such  af- 
fidavit and  the  records,  files,  and  proceedings 
in  the  action,  the  defendant  was  ordered  and 
required,  September  20,  1904,  to  give  to  the 
plaintiff  such  inspection  or  sworn  copies  of 
all  the  tMMks,  data,  and  memoranda,  showing 
the  resOTve  fond  and  accumulated  surplus 
and  other  funds  of  the  defendant  during  the 
period  covered  by  the  policy  as  stated  In  the 
affidavit,  at  the  time  and  place  therein  stated, 
or  show  cause  to  the  contrary  before  the 
court  October  1,  1904,  and  that  the  plaintUTs 
time  to  plead  in  the  action  be  extended  and 
limited  to  20  days  from  and  after  the  bear- 
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Ing  and  determlxiatloD  of  tbe  motion  and  the 
completloB  of  the  examination  of  sach  books, 
data,  and  memoranda,  or  the  serrlce  of  anch 
sworn  copies.  The  bearing  of  that  order  to 
show  cause  was  extended  to  October  28,  1904. 
October  21,  1904,  upon  the  papers  served  and 
the  record  and  proceedings  In  the  action  and 
the  affidavit  of  the  attorney  tar  the  defend- 
ant annexed  thereto,  the  defendant's  attorney 
gave  notice  that  the  plaintiff  would  be  examin- 
ed "otherwise  than  as  a  witness  on  the  trial," 
by  deposition  at  the  instance  of  the  defendant 
as  an  adverse  parly,  "In  the  proceeding  In 
said  action  Instituted  by  the  plaintiff  to  ob- 
tain an  inspection  of  books,  data,  and  memo- 
randa and  accounts  of  the  defendant,  al- 
leged to  be  in  its  possession,  relating  to  the 
plalntUTs  policy  of  insurance,  upon  which 
said  action  is  alleged  to  be  based,  before" 
the  circuit  court  commissioner,  at  his  office 
as  therein  stated,  on  October  28,  1904. 
Thereupon,  and  on  Octobo*  24,  1904,  upon  all 
the  recortto,  flies,  and  proceedings  In  the 
action,  and  on  affidavit  of  the  plaintiff's  at- 
torney made  October  24,  1904,  thereto  an- 
nexed, the  defendant  was  ordered  and  re- 
quired to  show  cause  before  the  court  on 
November  5,  1904,  "why  an  order  should  not 
be  made  and  entered  therein,  staying  all 
proceedings  before"  tbe  circuit  court  com- 
missioner "until  after  tbe  hearing  and  de- 
termination of  the  order  to  ahow  cause  made 
and  entered"  therein  September  20, 1904,  and 
until  after  the  making  and  serving  of  the 
complaint,  and  for  a  temporary  stay  p^dlng 
the  hearing  thereon.  After  the  hearing  of 
that  order  to  show  cause,  and  the  court  hav- 
ing r^erved  its  decision  and  taken  the  matt«r 
tmder  advisem^t,  and  the  court  having 
decided  the  same  orally,  thereupon  "ordered 
that  all  proceedings  before  the  said  John  T.. 
Wentwortb,  court  commissioner,  until  after 
the  hearing  and  determination  of  the  order  to 
show  cause  made  and  entered  herein  on  the 
20tb  day  of  September,  1904,  be,  and  the  same 
are  hereby,  stayed,  and  that  the  plaintiff 
have  costs  on  this  motion  in  the  sum  of  $10." 
From  that  otHet  the  defendant  brings  this 
appeal. 

Winkler,  Flanders,  Smltb,  Bottom  ft  Faw- 
cett  and  Charles  F.  Fawcett,  toe  ai^llant. 
Kronahage  ft  BCcQovon  (W.  8.  Frasier,  of 
coonBel},  tor  requwdent 

OASSODAT.aJ.  (afteratatliigtliefftcfal). 
The  trial  court  reused  to  allow  the  defoid- 
ant  to  examine  the  plalntifl,  as  an  adverse 
party,  under  sectlini  4096  of  ttie  Revised 
Statutes  of  1896,  In  tbe  proceedings  InsUtnted 
by  the  plaintiff  to  compel  the  def^idant  to 
luoduce  Its  books  and  papm  for  Inspection, 
or  to  fnmlsb  swom  <!oplee  fbenoft  In  oOmsp 
wwda,  the  trial  court  Btayed  all  inroceedlngfl 
on  tbe  part  ot  tbe  d^mdant  under  that  sec- 
tion, until  after  tbe  matter  ot  Inspecting 
bootu  and  papers  and  tbe  fomlidilng  of 
sworn  ooptes  thweot  should  be  fnlly  deters 
mined  1^  tbe  court  This  was  pat  on  tbe 


ground  that  Ibe  section  mentioned  had  no 
application  to  a  proceeding  to  compel  tbe 
inspection  of  books  and  papers,  whicb  was 
treated  by  the  court  as  a  mere  motion.  Tbe 
correctness  of  such  ruling  depends  npon  the 
authority  given  by  the  statute  and  the  nature 
of  the  proceedings  which  the  defaidant  eeeks 
to  prevent   The  section  of  the  statute  dted 
declares  that  *the  examination  of  a  party. 
*   *   *  otherwise  than  as  a  witness  on  a 
trial,  may  be  tak^  by  deposition  at  tbe 
instance  of  tbe  adverse  party  in  any  action 
or  proceeding,  at  any  time  after  tbe  com- 
mencement thraeof  and  before  Judgment."' 
That  section  also  provides  that  where  the 
requisite  notice  la  given,  accompanied  by  the 
prescribed   affidavit,   stating  tbe  requisite 
facts,  such  examination  may  "be  taken  be- 
fore Issue  Joined,   •   •   •   to  enable  the 
party  to  plead."   "Tbla  court  has  frequently 
held  that  the  examination  thus  authorized 
was  Intended  aa  a  snbstitate  for  a  bill  of 
discovery  under  the  old  practice^  and.  being 
remedial,  should  be  liberally  constmed." 
Frawley  v.  Cragrove.  88  Wis.  443,  58  N.  W. 
689 ;  State  v.  Baetz,  86  Wis.  29.  81,  66  N.  W. 
829;  Schmidt  v.  Menasha  Wooden  Ware  Gb.. 
92  Wis.  581,  66  N.  W.  606.   Thus  construed, 
the  word  "plead,"  as  thus  need  in  the  statute^ 
Is  not  to  be  limited  to  a  complaint,  answer, 
or  reply,  but  may  extend  to  a  claim  urged  in 
defense  of  a  proceeding  inatltnted  by  either 
party  In  aid  of  an  action  or  defense,  and 
which  may  be  put  in  Issue  and  tried.  !nie  stat- 
ute declares  that  "tin  court  before  wliicb 
an  action  is  pending,  or  a  Judge  thereof; 
may.  In  discreticm  and  uptm  due  notice,  order 
eithor  party  to  give  to  tbe  other,  within  a 
specifled  time,  an  Inspection  and  cc^  or  per- 
mission to  take  a  copy  of  any  books,  papoa 
and  documents  in  his  possession  or  under  his 
control  containing  evidence  relating  to  the 
merits  of  the  action  or  of  the  defense  there- 
in."   Section  4183,  Rev.  St  188a   One  of  the 
circuit  court  rules  provides  that  such  applica- 
tion may  be  made  "by  either  party  to  compel 
tbe  other  to  give  blm  Inspection  and  a  copy 
or  permission  to  take  a  copy  of  any  books; 
papers,  or  docomokts  In  bis  poBseeslon  or  ni^ 
der  his  control  which  may  be  necessary  to 
enable  the  applicant  to  frame  hta  omiiklalnt 
answer,  or  reply,  as  the  case  may  be,  or 
whl^  shall  be  material  to  any  application 
made  by  him  for  ai^  prorlalcMial  remedy." 
Subdivision  1,  |  1,  rule  10.  Section  2  of  tbe 
same  rule  prescribes  what  tbe  petition  or 
affidavit  must  contain  when  tbe  application 
Is  neceasary  to  enable  tbe  party  *io  Crame  his 
c<nnplalnt  ans^ur.  or  r^ly.  or  to  obtain  scxoe 
provisional  reme^,  w  to  prepare  Cor  trial, 
as  tbe  case  may  b&"  Tme^  Ibe  same  rule 
provides  that  "the  ordv  to  sbov  cause  on 
sodi  aiH>Ucatton,  as  w^l  as  tbe  order  tiwolnte 
made  uptm  showing  cause,  •  •  *  gball 
operate  as  a  stay  of  all  other  proceedings  In 
the  action  of  tbe  party  against  whom  It  li 
made,  unti]  such  order  aOiall  bava  been  ona- 
plled  with*  vacated,  or  revoeed."  Bectlen  S, 
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Id.  Bnt  mch  itay  of  "proceedliigs  In  flw  «o- 
ttan"  does  not  tfiaate  to  bar  nidi  partj 
from  reaisUng  the  application  to  compM  such 
Inapectlra  of  iuch  books  and  papen  or  the 
farnlBhlng  of  aworn  copies  thereot  Other- 
wIbb,  the  proceedings  to  compel  snch  Inspec- 
tion and  copies  would  be  ex  parte  and  the 
statutory  requirement  of  giving  notice  to  the 
opposite  party  would  be  without  slgDlflcance. 
The  Btatates  dlTlde  remedies  Into  **actl(»i8^ 
and  '*8pecial  proceedings."  BecUon  aS94.  Ber. 
St  18B&  After  defining  an  action  the  statute 
declares  that  "every  other  remedy  la  a 
spectal  proceeding."  Sections  2066, 2606,  Ber. 
8t  1896. 

The  plaintiff  contends  that  the  order  ap- 
pealed  from  la  hot  appealablew  The  defend? 
ant  clalma  that  It  la  appealable  elthw  as  "a 
final  order  affecting  a  substantial  right  made 
In  special  proceedings,"  or  as  "an  order" 
that  "refnsea  *  *  *  a  provisional  reme- 
dy." Subdivisions  2;  8. 1  8068.  Rev.  St  1888. 
It  was  held  by  this  court  many  years  ago 
that  *^e  remedy  formerly  procund  by  an 
ancillary  suit  In  equity  for  a  discovery  Is 
now  granted  by  an  order  In  the  principal 
cause,"  and  that  "sncb  an  order"  was  "a 
provlBi<Hial  remedy,"  and  was  therefore  "ap- 
pealable." Noonan  v.  Orton,  28  Wis.  386. 
Subsequently  It  was  held  by  this  court  that 
"an  order  requiring  a  party  to  an  action  to 
submit  to  an  examination  as  a  witness  for  the 
opposite  party,  being  a  substitute  for  a  bill 
of  discovery,"  was  "a  provisional  remedy," 
and  therefore  was  "appealable."  Blossom  v. 
Ludington,  81  Wis.  288.  Mr.  Justice  I^on 
wrote  the  opinion  of  the  court  In  both  of 
those  cases.  In  commenting  upon  the  first 
of  these  cases,  soon  after,  Dlzon,  0.  J., 
speaking  for  himself,  stated  **that  the  remedy 
for  a  discovery  is  properly  called  a  special 
proceeding,  and  so  defined  by  the  statute." 
Witter  V.  Lffon,  84  Wis.  674.  In  Prince  v. 
McGarty.  61  Wis.  8.  20  N.  W.  655,  It  was  held 
that  the  term  "special  proceedings,"  as  used 
In  subdivision  2  of  section  3069  of  the  Revised 
Stotutes  of  1888,  le  to  bave  the  same  mean- 
ing as  defined  in  sections  2683,  2686.  This 
must  necessarily  be  correct  In  re  Quardian- 
ahlp  of  Welch,  108  Wis.  387,  883.  84  N.  W. 
i5."iO;  State  ex  rel.  Atty.  Gen.  v.  Frost  118 
Wis.  641,  88  N.  W,  812,  88  N.  W.  915;  Deuster 
T.  Zillmer,  119  Wis.  402,  407,  408,  97  N.  W. 
vll;  State  ex  rel.  Rlsch  v.  Trustees,  121  Wis. 
44.  69, 88  N.  W.  864 ;  Harrlgan  v.  OUchrlst  121 
Wis.  277. 88  N.  W.  908.  But  as  the  order  In 
Prince  V,  McOarty,  supra,  was  made  by  the  cir- 
cuit judge  at  chambers,  and  not  by  t^ie  court 
It  was  held  not  to  be  appealable^  The  opinion 
in  that  case  was  also  written  by  Mr.  Justice 
Lyon.  In  Nichols  v.  McGeocb.  78  Wis.  360, 
47  N.  W.  872,  an  order  of  the  court  refming 
tbe  defendant's  application  for  the  production 
of  botdis  was  revised  on  appeal.  To  the 
same  effect  Steto  v.  Baetz,  86  Wis.  28,  66 
N.  W.  829;  Schmidt  v.  Menasha  Wooden  Ware 
Co..  82  Wis.  628.  60  N.  W.  606.  In  MInnesote 
It  was  held  that  a  stetnto  "providing  tor  the 


examination  of  an  adverse  party  as  If  unda* 
cross-examination"  applies  **to  any  proceed- 
ing Involving  soch  an  Issoe  wtalch  the  parties, 
as  a  matter  ot  right  are  entitled  to  have 
beard  m  wal  testimony."  Stn»n  v.  l^tana 
dent  By.  Co.,  81  Minn.  846,  84  N.  W.  4& 
In  view  of  the  authorities  dted  we  ore  don- 
stralned  to  hold  that  tbe  proceedings  Instt- 
toted  by  the  plaintiff  to  compel  tbe  inspec- 
tion of  boQka  and  papers  were  a  provUonal 
remedy  as  defined  by  this  court  In  the  cases 
cited.  It  has  been  said  that  **a  provisional 
remedy  Is  a  ooUatraal  proceeding  permitted 
only  to  cmmeetion  wltb  a  r^nilar  action  and 
as  one  of  Ita  toctdoito."  Volume  6,  Words  & 
Phrases  Judicially  Determined,  0762;  Snave* 
ly  V.  Abbott  Buggy  Co.,  86  Ean.  106.  12  Pac. 
S32.  The  language  of  section  4006  Is  brmd, 
and  authorizes  the  examination  of  the  ad- 
verse party  "otherwise  than  as  a  witness  on 
a  trial  *  *  *  to  any  action  or  proceeding, 
at  any  time  after  the  commencement  thereof 
and  before  Judgment"  The  application  tor 
the  Inspection  of  books  and  papers  was  cer- 
tatoly  a  "proceeding,"  and,  since  the  order 
appealed  from  refuses  a  provisional  remedy, 
we  must  bold  that  It  Is  appealable  under  the 
third  subdivision  of  section  8060  of  the  stat- 
utes. 

The  order  ot  the  circuit  court  is  reversed, 
and  the  cause  Is  r^anded  tor  fnrUm  pro- 
ceedings acciffding  to  this  q^lnlon. 


LAMORBUX  V.  WILLIAMS  et  aL 
(Supreme  Court  of  Wlaconsin.  Oct.  8,  1905.) 

APPSAX.  —  EXISTENOS    OT    AOTUAL  OOHTBO- 
VEBST— DiaUISBAL. 

There  can  be  no  actual  controvert  be- 
tween candidates  as  to  the  manner  of  prmting 
a  ballot  for  a  primatv  electkm,  where  both  the 

Erlmary  election  ana  the  municipal  election 
ave  taken  place;  and  an  appeal  from  an  order 
grantlag  an  bijonction  relaang  thereto,  bnt  hn- 
poalnff  no  coats,  will  be  diamJsMd. 

Appeal  from  drcnlt  Oonrt;  Ban  Olalre 
County;  James  (VNelll,  Judge. 

Action  by  O.  A  Lamoreux  against  Bart 
Williams  and  another.  Trom  an  order 
for  xdatotiff,  deCmdanto  appeal.  .^»peal 
dismissed. 

This  Is  an  appeal  from  a  temporary  in- 
Jnnctlonal  order.  Tbe  complaint  and  affida- 
vit upon  which  the  order  was  based  showed 
that  In  February,  1905,  nomination  papers 
in  due  form  were  filed  In  the  office  of  the 
defendant  Fisher,  city  clerk  of  the  city  of 
Ashland,  nominating  both  tbe  plaintiff  and 
the  defendant  Williams  as  Republican  candi- 
dates for  the  nomination  as  mayor  of  that 
city  at  the  primary  election  called  for 
March  21,  1905 ;  that  there  was  also  filed  a 
nomination  paper  nominating  the  defendant 
WlIIIamB  as  a  Democratic  candidate  for 
nomination  for  the  same  office;  'that  the 
defendant  Williams  claimed  that  his  name 
should  be  printed  on  Iwth  the  Republican 
and  Democratic  ticketo  upon  tbe  Australian 
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ballot  to  be  used  at  such  primary;  and  ' 
that  the  defendant  Fisher  threatened  to  . 
so  print  the  ballot  Upon  these  facts  the 
circuit  court  enjoined  the  clerk  by  order 
from  printing  Williams'  name  on  the  primary 
ballot  nntll  he  should  file  a  written  state- 
ment Indicating  the  par^  designation  nnder 
which  his  name  should  be  placed,  and,  lu 
case  of  fiUIare  so  to  do,  directing  the  clerk 
to  place  the  name  upon  one  of  the  tickets, 
and  only  npon  one.  From  tills  order  tbB 
appeal  Is  taken. 

F.  J.  Oollgnon  (Dillon  &  Collgnon,  of  coun- 
sel), for  appellants,   w.  M.  Tompkins  and 

John  M.  Flynn,  for  respondent 

WINSLOW.  J.  (after  stating  the  facts). 
The  respondent  moves  to  dismiss  the  appeal 
for  the  reason  that  the  question  at  issue 
has  ceased  to  be  of  any  practical  Importance 
and  Is  a  mere  moot  quesUon.  It  is  apparent 
that  a  decision  one  way  or  the  other  will 
accomplish  nothing,  so  far  as  the  parties 
are  concerned.  Both  the  primary  election 
and  the  muoiclpal  election,  to  which  the 
primary  was  merely  preliminary,  have  long 
since  passed  into  history,  and  no  judgment 
now  made  can  In  any  way  atTect  either 
election.  There  can  be  no  actual  contro- 
versy between  the  parties  as  to  the  manner 
of  printing  a  primary  ballot  or  conducting 
a  primary  election  which  performed  Its 
sole  function  more  than  six  months  ago. 
The  principle  Is  familiar  that  "courts  sit 
only  to  decide  actual  controversies,  and  not 
to  answer  mere  moot  questions  of  law  or 
fact"  Hogan  v.  La  Crosse,  104  Wis.  106, 
80  N.  W.  lOS.  Nor  will  this  court  entertain 
an  appeal  unless  the  appellant  has  an  ez< 
istlng  right  which  the  order  or  judgment 
appealed  from.  If  erroneous,  has  substan- 
tially prejudiced.  Id.;  Mills  v.  Oreen.  1S9 
U.  S.  651,  10  Sup.  Gt  182,  40  L.  Bd.  293. 
It  Is  plain  that  there  Is  no  such  case  here. 

The  appellant  places  reliance  upon  the 
case  of  State  ex  rel.  Bunge  v.  Anderson,  100 
Wis.  528.  76  N.  W.  482,  42  L.  R.  A.  230,  but 
the  distinction  between  the  two  cases  Is 
manifest  That  was  a  mandamus  action, 
and  the  appeal  was  taken  from  an  order 
quashing  the  writ  because  it  did  not  state 
facts  aufflcient  to  constitute  a  cause  of  ac- 
tion. This  order  granted  no  leave  to  amend, 
and  hence  necessarily  determined  the  action, 
and  would  be  followed  by  judgment  for  ' 
costs,  and,  if  reversed,  the  appellant  would 
be  entitled  to  recover  costs  and  nominal 
damages  In  the  trial  court  These  con- 
siderations were  held  to  be  sufficient  to 
make  the  case  one  Involving  a  real  and  ex- 
isting controversy,  notwithstanding  the  fact 
that  a  decision  could  not  affect  the  main 
controversy  npon  the  merits  raised  In  the 
trial  court  In  the  present  case  there  Is 
no  such  situation.  The  order  appealed  from 
imposed  no  costs,  and  In  no  way  affects  the 
final  determination  of  the  action,  either  as 


to  the  merits  or  as  to  costs.  It  ts  as  harm- 
less as  a  spent  rifle  ball  Hie  qaestloiw 
presented  by  the  appeal  bare  become  naere- 
ly  academic,  and  we  most  decline  to  con- 
sider them. 
Appeal  dismissed. 


OHARLBS  T.  GODFBET. 
(Supreme  Court  of  Wisconsin.  Oct  8,  1905.) 

1.  APFEAi<— QuumoNS  Rbvibwable. 
Where  there  Is  no  certificate  by  the  trial 

judge  that  the  bill  of  exceptions  contains  all  the 
eviaence,  or  so  much  thereof  as  is  necessary  to 
present  the  questions  of  law  raised  at  the  trial, 
the  Supreme  Court  cannot  review  a  finding  of 
fact. 

2.  Mechanics*  liSBNS  —  Fobbolosubb  —  Par- 
tial Costs. 

Under  Rev.  St  1898,  |  3323.  providing  that 
an  action  to  foreclose  a  mechanic's  lien  shall 
be  regarded  as  an  equitable  action,  and  section 
2918,  providing  that  in  equitable  actions  costs 
may  be  allowed  in  whole  or  In  part  in  the  dis- 
cretion of  the  court,  the  court  baa  authority  b> 
allow  partial  costs  In  an  action  to  foreclose  a 
mechanic's  lien. 

Appeal   from  Circuit  Court,  Walwortb 

County ;  E.  B.  Belden,  Judge. 

Action  by  B.  R.  Charles  against  Jennie  8. 
Godfrey.  From  a  Judgment  for  plaintiff  for 
Insufficient  relief,  he  appeals.  Affirmed. 

J.  H.  Page,  for  appellant  William  G. 
Wheeler  and  James  O.  Eestol,  for  respond- 
ent. 

WINSLOW,  J.  The  plaintiff  sued  to  fore- 
close a  mechanic's  lien  of  $170  for  the  pur- 
chase price  of  a  furnace  placed  by  him  in 
'  the  defendant's  house,  and  the  defendant 
counterclaimed  on  account  of  allied  defects 
In  the  Installatlfm  and  operation  of  the  fnr> 
nace.  The  court  after  trial  found  that  the 
coid-alr  pipe  was  not  properly  placed,  and 
allowed  $25  damage  upon  the  counterclaim 
therefor,  and  rendered  the  usual  Hen  judg- 
ment for  the  plaintiff  for  $145,  with  Interest, 
but  limited  the  costs,  exclusive  of  disburse- 
ments, to  the  sum  of  $26.  The  plaintiff  ap- 
peals from  the  judgment,  and  assigns  as 
errors  (1)  the  allowance  of  any  sum  txpon 
the  counterclaim,  and  (2)  the  limiting  of 
the  taxable  costs. 

Neither  assignment  of  error  Is  well  takoL. 
There  Is  no  certificate  by  the  trial  judge  that 
the  bill  of  exceptions  contains  all  of  the  evl- 
'  dence,  nor  that  it  contains  so  much  of  the 
evidence  as  is  necessary  to  present  the  qnes* 
tlons  of  law  raised  at  the  trial.  Hence  m 
cannot  review  any  finding  of  fact  Dadcam 
V.  Beemer,  64  Wis.  13,  24  N.  W.  486. 

The  action  is  an  equitable  action.  Sectton 
3323,  Rev.  St  188&  Prlw  to  the  enactment 
of  the  Revised  Statutes  of  1888,  costs  In  an 
equitable  action  could  be  allowed  or  not.  In 
the  discretion  of  the  conrt;  but  the  court 
had  no  discretion  to  allow  tiartlal  costs. 
the  last-named  statutes,  however,  sobdlvlslon 
7  of  secUon  2918^  Rev.  St  1878^  was  amended: 
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by  Inserting  tbe  worde  "In  whole  or  in  part,** 
so  that  tbe  drcnlt  court  now  has  authorltr 
to  allow  partial  coats,  In  Its  discretion.  In 
equitable  actions.  There  Is  no  special  atat- 
ate  changing  this  rale  In  reference  to  ac- 
tions to  foreclose  mechanics'  liens.  No 
abase  ot  discretion  appears  in  tbe  prssent 
case 

Judgment  affirmed. 


WITTMANN  BBRanR. 
(Supreme  Coart  of  Wisconsin.  Oct  8,  1005.) 

APFCAIf— FlNDinoS  OT  BXVIBEB— GOKOLUSITB- 
NESS. 

A  finding  of  a  referee,  confirmed  by  the 
court,  supported  by  testimony,  will  not  be  dis- 
turbed, aniess  against  the  cmr  preponderance 
of  the  eridence. 

Appeal  from  Circuit  Court,  Milwaulcee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  Rudolph  Wlttmann  against  Wil- 
liam Berger.  From  a  judgment  granting  In- 
sufficient relief,  plalntiCT  appeals.  Affirmed. 

Turner.  Pease  ft  Turner,  for  appellant 
Austin,        ft  Gehrs,  fin:  respondent. 

WIN8L0W,  J.  The  plaintUT  brought  ac- 
tion for  an  accounting,  claiming  that  he  had 
been  for  a  number  of  years  a  partner  with 
the  defendant  in  a  manufacturing  business 
in  Milwaukee,  doing  business  under  the  name 
of  the  Berger  Bedding  Company.  The  de- 
fendant admitted  that  prior  to  January,  1896, 
the  plaintiff  had  an  interest  In  the  profits  of 
the  business,  but  alleged  that  this  interest 
terminated  by  agreement  at  the  date  named, 
and  that  since  that  time  the  plalntlfT  had  been 
employed  by  him  as  a  traveling  salesman 
only,  and  admitted  that  he  owed  the  plaintiff 
the  sum  of  $2,304.93  for  salary  and  commis- 
sions earned,  but  not  drawn.  The  issues  were 
referred  for  trial  to  a  referee,  who  found 
the  facts  to  be  substantially  as  contended  by 
the  defendant;  and  these  findings  were  con- 
firmed by  the  court,  and  a  money  Judgment 
entered  for  the  plalntUT  for  the  amount  due 
The  plaintiff  appeals,  and  claims  that  the 
finding  to  the  effect  that  the  partnership  or 
profit-sharing  Interest  of  the  plaintiff  was 
terminated  In  January,  1896,  is  contrary  to 
the  clear  pr^nderance  of  the  evidence. 
Careful  reading  of  the  evidence  convinces  us 
that  the  findings  might  well  have  been  In 
accordance  with  the  plaintiff's  contention. 
There  are  facts  which  point  In  that  direction 
quite  persuasively.  But  there  certainly  is 
testimony  snnportlng  the  finding,  and  we 
find  onrselTes  unable  to  say  that  It  Is  against 
the  clear  pr^Hmderance  of  the  evidence. 

Judgment  affirmed. 


MBANS  T.  8TATB, 
(Supreme  Omrt  of  Wiseonsln.  Oct  8,  1906l) 

1.  SODOlfT— BVIDENOE. 

The  crime  against  natare,  punishable  by- 
Rev.  St  1898,  S  4591,  and  not  the  crime  of  tak- 
ing Improper  liberties  with  the  privates  of  a 
miDor,  ponlihable  by  section  4581a,  is  committed' 
by  inducing  a  boy  sevm  years  of  age  to  insert 
his  male  organ  in  tbe  month  of  seeused. 

2.  C«BiHiKAL  Law  — TEsmiONT  or  Accou- 

PLICI— SulTICIKNCy. 

A  conviction  may  be  sustained  on  the  on- 
corroborated  evidence  of  an  accomplice. 
8.  Sau}— Consent  to  Commission  of  Cann— 
Infanot. 

A  boy  seven  years  of  age  cannot  cooseot  to- 
a  crime  against  nature,  and  Is  not  an  accom- 
plice. 

Error  to  Munidpal  Court  of  Milwaukee- 
County;  A.  OL  Brasee,  Judge. 

Arthur  L.  Ifouw  was  convicted  of  crime,, 
and  he  brings  error.  Affirmed. 

Henry  B.  Bradley,  for  plaintiff  In  error. 
L.  M.  Sturdevant  Atty.  Gen.,  A.  O.  Titos, 
Asst  Atty.  Gen.,  and  Walter*  D.  CVnrrigan,. 
Asst  Atty.  Gen.,  for  the  State. 

WIN3L0W,  J.  The  plaintiff  in  error  was 
convicted  of  a  crime  against  nature,  under 
section  4691,  Rev.  St  1898,  committed  by 
inducing  a  boy  seven  years  of  age  to  insert 
his  male  drgan  in  the  mouth  of  the  plaintiff 
in  error.  Upon  writ  of  error  he  claims  that 
as  the  hoy  was  Incapable  of  penetration  in 
the  sense  In  which  tliat  word  Is  used  in  rape, 
aud  incapable  of  emission,  there  was  no 
crime  under  section  4591,  but  only  an  In- 
decent aMSUlt  imder  section  4691a,  Rev.  St. 
1898. 

We  are  UDwlllIng  to  soil  the  pages  of  our 
reports  vriftt  lengthened  discussion  of  the 
loatiisoroe  subject  There  is  sufficient  au- 
thority to  sustain  a  convictlcm  in  such  a  case, 
and,  If  there  were  none,  we  should  feel  no- 
hesitancy  In  placing  an  authority  upon  the 
booka  The  Queen  v.  Allen,  1  Den.  C.  C.  304; 
Kelly  V.  People,  192  III.  119,  61  N.  B.  428. 

It  Is  said  that  the  boy  was  an  accomplice, 
and  that  no  conviction  can  be  sustained  npon 
his  uncorroborated  evidence.  Sudi  is  not 
the  law  in  this  state.  It  Is  In  the  discretion  of 
the  trial  court  whether  to  direct  an  acquittal' 
or  not  Black  v.  State,  59  Wis.  471,  18  N. 
W.  467;  Porath  v.  State,  90  Wis.  627.  63  N. 
W.  1061,  48  Am.  St  Rep.  964.  Moreover,  an 
accomplice  is  one  who  consents,  and  a  boy  of 
such  tender  years  Is  not  capable  of  legal 
consent  and  hence  la  not  an  accomplice. 
Kelly  V.  People,  supra;  Mascolo  v.  Montesan- 
to,  61  Conn.  50.  23  Atl.  714,  29  Am.  St  Rep. 
170. 

Judgment  affirmed. 
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WARBBN  BBOS.  GO.  T.  KINO. 
<8npreme  Court  of  Uiniuuta.  Nor.  10,  180S.) 

GONTBAOTS  —  ACTIOH    FOB   BBUOH  —  COH- 
PLAINT. 

The  rale  that  a  pleadliq^  when  assailed  on 
Kensral  dinner,  Is  entitled  to  a  litwral  con- 
stroction.  applied,  and  the  complaint  in  an  ac- 
tim  for  damages  for  a  breach  of  contract  Md 
to  state  a  cause  of  action, 
(Syllabaa  by  the  Conrt) 

Appeal  from  iMstrlct  Court,  St  Lonls  eoon- 
^;  J.  D.  Ensign,  Judge. 

AcUcn  by  the  Warren  Bros.  Company 
against  George  B.  King.  From  an  ordw 
overmllng  a  demurrer  to  the  complaint  de- 
fendant appeals.  Affirmed. 

Wxn.  B.  Phelps,  for  appellant  Steams  ft 
Hunter,  for  reapondoit. 

BROWN,  J.  Appeal  from  an  order  over- 
rullng  a  general  demurrer  to  plaintiff's  com- 
plaint The  complaint  alleges,  in  substance 
and  effect,  that  defendant  had  a  contract 
with  the  city  'of  Doluth  to  pave  certain  of 
Its  public  streets;  that  on  the  20th  of  June 
1904,  plaintiff,  a  corporation,  entered  Into  a 
contract  with  defendant  under  and  by  which 
It  agreed  to  do  a  part  of  the  work  at  the  com- 
pensation of  $1.40  per  square  yard;  that 
plaintiff  has  at  all  times  since  making  the 
contract  been  ready  and  wiiliog  to  per- 
form the  same,  but  tbat  defendant  has  re- 
fused to  permit  it  to  do  so  and  has  violated 
the  contract  to  plaintUTs  damage.  The  con- 
tract Is  disclosed  by  two  letters;  one  written 
by  plaintiff  to  defendant  embodyliu;  the  prop- 
osltloD  to  do  the  work,  and  defendant's  reply 
accepting  the  same.  These  letters  were,  no 
doubt  the  result  of  some  prior  n^tiations 
between  the  parties.  Plalntitrs  letter  to  de- 
fendant is  as  follows:  "We  will  lay  the  sur- 
face on  Seventeenth  Arenne  in  Dnluth,  under 
spedflcations  on  file  at  the  Board  of  Public 
Works,  for  the  sum  of  one  dollar  and  fort; 
cents  (11.40)  a  square  yard;  you  to  furnish 
the  stone  for  the  surface  at  the  plant  we  to 
furnish  all  other  material  and  labor."  To 
this  defendant  replied:  "I  will  accept  the 
terms  of  your  letter  of  June  24th  for  the  lay- 
ing of  the  surface  on  Seventeenth  Avenue 
Bast  Also  for  Twenty-Tbird  Avenue  Bast 
should  the  contract  be  awarded  me." 

It  is  contended  on  the  part  of  defendant  In 
support  of  his  demurrer  to  the  complaint 
that  It  is  apparent  from  tbe  two  letters  Just 
referred  to  that  the  minds  of  the  parties  did 
not  meet  upon  anything  definite  and  certain; 
that  plaintiff's  letter  is  an  offer  to  lay  the 
surface  of  Seventeenth  Avenue,  while  de- 
fendant's acceptance  refers  to  Seventeenth 
Avenue  East  It  may  be  that  there  are  two 
avennes  In  Duluth,  one  known  as  Seventeenth 
Avenue  and  another  as  Seventeenth  Avenue 
Bast ;  but  this,  If  so,  would  merely  rend^  the 
contract  ambiguous  as  to  its  subject-matter 


and  subject  it  to  parol  Identiflcatlon,  should  i 
question  arise  on  the  trial.  PlaintUTs  otter 
was  to  surface  Seventeeitb  Avenue  according 
to  the  specifications  on  file  with  the  board  of 
public  works.  These  specifications  tber^ 
became  a  part  of  the  contract  and  were  oo 
doubt  definite  and  B|>ecific  as  to  the  particu- 
lar street  The  mere  fact  that  defendsDt 
added  to  his  acceptance  of  plaintUTs  propo 
sltlon  tbat  he  would  give  plaintiff  the  con- 
tract for  paving  Twenty-Third  Avenue  Eafft 
should  it  be  awarded  him  by  the  dty.  Is 
wholly  immaterial,  and  in  no  way  changa 
the  contract  between  the  parties  with  refer- 
ence to  Seventeenth  Avenue,  and  tfaa«  is  do 
merit  to  this  featnre  of  defendant's  argumeot 

The  rule  of  the  court  In  constmlng  plead- 
ings on  demurrer  is  too  well  settled  to  re- 
quire the  citation  of  authorities.  They  arc 
entitied  to  a  broad  and  liberal  congtruction, 
and  if  by  any  fair  and  reasonable  const^l^ 
tion  a  cause  of  action  may  be  spelled  out  of 
the  allegations,  however  inartificlally  ther 
may  be  stated,  the  pleading  will  be  held  suffi- 
cient as  against  demurrer,  Dunnell,  S  732 
et  seq.  Within  this  rule  It  Is  <dear  tbat  tbe 
complaint  states  a  cause  of  actbML 

Order  affirmed. 


NATIONAIi  BOND  ft  SBCUBITT  CO.  et  sL 
T.  KINO  et  bL 
SAME  V.  HOPKINS  et  aL 
(Supreme  Court  of  Minnesota.   Nov.  8,  1906.) 
Appeal  from  taxation  of  costs.  Affirmed. 
Por  former  opinion,  see  104  N.  W.  678. 

PEB  CURIAM.  In  proceedings  to  register 
titie  under  the  Torrens  act  for  land  trans- 
fers, the  state  was,  on  petition  of  the  ap- 
plicant therein,  under  the  provisions  of 
chapter  305,  p.  460,  |  13,  Gen.  Laws  190G, 
made  a  party  defendant  to  the  end  that  the 
validity  of  certain  tax  liens  might  be  ad- 
judicated. The  proceedings  having  resulted 
favorably  to  the  applicant  on  appeal  to  this 
court,  it  sought  to  tax  costs  and  disburse- 
ments against  the  state.  Tbe  dertt  sustained 
the  Attorney  General's  ohijection  thereto,  and 
applicant  appealed. 

The  clerk's  decision  is  sustained.  Tbe 
case  iB  unlike  that  of  State  v.  But^nun 
(Minn.)  104  M.  W.  240,  where  costs  were  al- 
lowed against  the  state.  In  that  case  tbe 
state  brought  the  action  and  compelled  de- 
fendant therein  to  litigate  the  controvenr 
with  It  and  coste  and  disbursements  were 
proporly  awarded  in  favor  of  defendant  In 
the  proceedings  at  bar  the  state  is  not  tbe 
moving  party,  and  Is  only  incidentally  and 
nominally  a  party  to  the  litigation.  In  sncb 
a  case  the  state  should  not  be  held  liable  t<« 
costs  and  dlsbursementa 

Afilrmed. 
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8TATB  ex  rel.  BROOKS-SCANLON  LUM- 
BBR  GO.  V.  KNIFB  FALLS 
BOOM  COBP.  at  aL 

(Snpnuw  OmiTt  of  snnneMta.  Kor.  17,  1005.) 

1.  AcnoH— UntfoiNDsn  0¥  Caubbs. 

The  test  In  an  eqnltable  action,  whether 
■everal  canses  of  action  are  improiwrly  united 
in  the  complaint,  is  whetber  all  the  matten 
alleged  therein  could  have  been  Included  in  a 
bill  in  equity  under  the  old  practice  without 
uakfaif  it  mnltlfarions.  If  w>.  they  may  be 
properly  united  In  one  complaint  under  our  Code 
practice^ 

2.  BQinrr— Bnx— HuLTiFABiQussKM. 

An  equity  bill  ii  not  moltiferlous,  where 
one  general  right  only  is  dalmed  by  it,  al- 
though the  defendants  have  only  separate 
Intereets  in  distinct  quecrtiong  which  arise  out 
of  or  are  connected  with  such  right.  All  of  the 
defendants,  howew,  mu«t  be  aftected  In  some 
respect  by  the  aetloD  or  by  some  part  thereof ; 
but  it  li  not  necessary  that  ail  should  be 
equally  affected. 

8.  Action— CoMPLAiNT^OTNOEB  or  CAussa. 

Complaint  herein  constmed,  and  held,  that 
Mveral  causea  of  actimi  are  not  improperly 
united  therein. 

(Syllabus  by  tb»  Court) 

Appeal  from  District  Oonrt,  Oariton  Coun- 
ty ;  Wm.  A.  Cant,  Judge. 

Action  by  the  state,  on  the  relation 
of  the  Brooks-Scenton  Lumber  Company, 
a^lnst  the  Knife  Falls  Boom  Corporation 
and  others.  Demurrer  to  the  complaint 
orermled,  and  defendants  appeal.  Affirmed. 

John  B.  Van  DerUp,  W.  P.  Warner,  H. 
Oldenburg,  and  Wm.  B.  Pbelpa.  for  appel- 
lants. Ripley  &  Lnm.  J.  N.  Searlea.  Wash- 
burn. BaUey  A  Mitchell,  and  John  A.  Keyea, 
for  respondent 

STABT.  a  3.  nils  la  an  equitable  action 
by  the  state,  on  tbe  relation  of  the  Brooks- 
Scanlon  Lumber  Company,  against  the  de- 
fendanta,  to  determine  the  relatlTe  rights 
of  the  puUlc,  tbe  relator,  and  the  defend- 
anta  to  the  use  of  the  8t  Lonta  river,  and  to 
enforce  them.  The  defendants  sererally  de- 
murred to  tite  complaint  on  the  ground 
that  sereral  causea  of  action  were  improp- 
erly united  therein.  The  trial  court  made 
Ito  order  orermling  the  demurrer,  and  the 
defendants  severally  appealed. 

the  here  material  allegations  of  the  com- 
plaint, briefly  stated,  are  to  the  effect  fol- 
lowing: 'The  relator  and  the  defendants 
are  each  a  corporation  duly  organized  undra 
tbe  laws  of  tbls  state,  me  St  Louis  river, 
hereinafter  r^rred  to  as  "the  rlvei"  Is 
a  navigable  stream  for  the  floating  and 
driving  thaeln  of  logs  and  lumber,  and 
has  been  so  used  for  more  tiun  GO  yean, 
and  still  la.  The  defendant  Knife  Falls 
Boom  Onporatlon,  hereinafter  referred  to 
as  the  "Boom  Company,"  by  virtue  of  Bp. 
lAWS  1872,  p.  4S^  c  10^  and  SP<  Laws  1885, 
p.  280,  c.  9Sf  WHS  authorized  and  required  to 
construct  and  maintain  booms  In  the  river 
-within  towns  416  and  60,  range  17,  In  tbe 
county  of  Cariton  sufficient  to  receive,  se- 
lOlN.W.— 02 


cor^  and  d^ver  all  \oga  and  himber  that 
may  come  or  be  driven  from  the  river  and 
tto  tributaries  vrltbln  the  llmlta  of  such 
boom  privileges;  further,  to  take  the  entire 
possession  and  control  of  all  such  logs  and 
lumber,  and  boom,  scale,  and  deliver  them 
to  the  owners  thereof,  as  provided  by  such 
Special  Laws,  for  which  service  it  is  au- 
thorized to  charge  a  fee  of  not  more  than  25 
centa  per  1,000  feet  of  wath  logs  and  lumber ; 
and,  further,  that  if  any  logs  or  lumber  are 
unreasonably  detained  by  the  Boom  Com- 
pany by  reason  of  inadequate  facilities  for 
handling  them  It  shall  be  liable  for  all 
damages  therefor.  Tbe  upper  limit  of  the 
river  over  which  the  Boom  Company  was 
so  granted  sole  control  for  tiie  purpose  of 
log  navigation  Is  a  short  diatance  below 
the  month  of  the  Cloquet  river,  one  of  tbe 
tributaries  of  the  rivei',  and  tbe  lower  limit 
thereof  is  some  15  miles  dowmrtream,  at  a 
point  a  few  rods  below  the  dam  of  the  de- 
fendant Northwmtem  Papw  Company  In 
tbe  village  of  Cloquet  The  Boom  Com- 
pany Id  the  year  18^  erected,  and  has  ever 
since  maintained  and  operated,  c«tain 
structures  in  titie  river  about  7  mUes  below 
the  limit  of  Ita  territory  for  the  purpose  of 
sorting  the  logs  of  dlfferoit  owners,  so  that 
the  same  could  be  delivered  to  each  owner, 
and  as  a  part  of  the  l<V4ortlng  works  the 
entire  stream  Is  and  has  been  divided  by  It 
Into  trails  leading  down  the  river  a  distance 
of  a  mile  or  more,  nie  trails  are  so  ar- 
ranged in  connection  with  the  sorting  works 
that  the  logs  of  different  owners,  after 
passing  through  the  works,  can  be  diverted 
Into  different  trails,  where  the  logs  destined 
for  different  owners  are  gathered  and  re- 
tatoed  while  being  driven  to  polnto  further 
down  the  stream.  At  the  village  of  Cloquet 
Immediately  below  the  termination  of  the 
trails,  the  defoidanta  Cloquet  Lumber  Com- 
pany, Northern  Lumber  Company,  Johnson- 
Wentworth  Lumber  Company,  and  North- 
west Paper  Company,  have  cwtaln  mills, 
booms  for  sorting  li^s,  and  dams,  as  follows, 
to  wit:  On  the  right  bank  of  said  stream 
the  Northern  Lumber  Company  has  two 
sawmills,  snd  below  those  mills  on  the  same 
side  of  the  river  is  a  mill  owned  and  con- 
trolled by  the  Cloquet  Lumber  Company, 
and  below  that  and  on  the  same  side  of  the 
river  Is  the  mill  of  the  Johnson-Wentworth 
Lumber  Company,  and  below  that  and  on 
the  same  side  of  the  stream  Is  the  paper 
mill  of  the  Northwest  Paper  Company. 
For  the  purpose,  of  receiving  and  holding 
logs  or  pulp  wood  destined  to  be  manutac- 
tured  or  bandied  at  these  several  mills,  the 
Boom  Company  and  Ite  codefendanta  own- 
ing and  operating  such  mills  have  divided 
the  river,  which  is  at  that  locality  of  the 
width  of  about  560  feet,  Into  trails  and 
storing  booms  or  po(fteto  by  means  of  piling 
connected  with  floating  booms  and  movable 
sheer  booms  and  secondary  aortlng  works. 
The  complaint  then  aeta  out  in  detail 
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the  manner  In  which  the  defendants  hare 
divided  or  parceled  out  the  river  among 
tbemeelTes,  and  the  piling,  trails,  storage 
booms,  and  other  stmctures  they  have  sev- 
erally placed  In  the  river  with  the  consent 
of  the  Boom  Company,  and  the  extent  and 
the  capacity  thereof,  and  how  their  opera- 
tion injuriously  attects  the  rights  of  the  re- 
lator and  others  to  have  their  logs  and 
lumber  come  down  the  river  through  the  15 
miles  thereof  so  controlled  by  the  Boom 
Company,  and  especially  that  the  Boom 
Company  arbitrarily  discriminates  In  favor 
of  its  codefendants,  by  dlscontlnnlng,  for 
their  accommodation,  Its  business  of  sort* 
Ing  from  the  common  mess  in  the  river  the 
logs  of  the  respective  owners  and  sending 
them  down  the  stream.  Tbls  Is  done  when- 
ever the  trails  and  storage  booms  of  its  co- 
defendants  are  full  of  logs,  with  the  result 
that  the  Intermingled  mass  of  logs  In  the 
stream  above  Its  sorting  works  are  unreason- 
ably detained,  and  the  relator  and  others  are 
deprived  of  their  right  to  the  reasonable 
use  of  the  river  for  the  transportation  of 
their  logs.  The  relator  in  the  year  1901  be- 
came the  owner  of  large  tracts  of  timber 
tributary  to  the  river  above  the  limits  of  the 
Boom  Company,  and  established  Its  sawmill 
on  the  river  below  such  Umlto,  and  all  of  Its 
logs  and  lumber  coming  Into  the  possession 
and  control  of  the  Boom  Company  within  lt> 
limits  are  so  detained  therein  for  an  unrea- 
sonable length  of  time  by  the  etructnres  of 
the  defendants  In  the  stream  and  the  opera- 
tion thereof.  The  complaint  also  alleges 
that  each  defendant  owns  in  severalty  the 
structures  placed  In  the  river  and  operated 
by  It,  and  sets  out  the  manner  In  which  each 
delays  the  operation  of  the  Boom  Company  in 
the  discharge  of  Its  duties  and  obligations 
to  the  relator  and  to  the  public  having  occa- 
sion to  use  the  river  for  the  purpose  of  float- 
ing their  logs  and  lumber.  The  defendante, 
however,  heretofore  have,  and  still  do,  co- 
operate and  combine  together  to  maintain 
the  continued  existence  of  the  aforesaid  sort- 
ing -workB,  trails,  booms,  dams,  and  other 
stmctures,  and  will  continue  to  maintain 
the  same  and  manage  the  same  as  alleged, 
to  the  delay  and  Injury  of  the  relator  and 
all  others  having  occasion  to  use  the  stream 
as  a  highway  for  forest  products,  unless  re- 
strained by  the  court  It  Is  not  practicable 
to  liquidate  the  damages  sustained  by  the  re- 
lator and  others  desiring  to  float  logs  down 
the  river  through  limits  of  the  Boom  Com- 
pany by  reason  of  the  unreasonable  deten- 
tion thereof  by  the  structures  so  placed  in 
the  river  and  operated  by  the  defendants, 
and,  were  it  otherwise,  such  damages  could 
only  be  recovered  by  a  multiplicity  of  suits. 

The  complaint  Is  voluminons,  and  it  la 
not  practicable  here  to  state  all  of  its  allega- 
tions in  detail.  Therefore  we  have  attempt- 
ed to  state  only  enough  thereof  to  indicate 
In  a  general  way  the  subject-matter  and  pur- 
pose of  the  action,  as  a  basis  for  detwmining 


whether  several  causes  of  action  are  Improp- 
erly united.  The  relief  prayed  for  by  the 
complaint  Is  to  the  effect  that  the  court 
make  Ingulrr  Into  and  determine  the  boand- 
ary  line  between  the  public  right  in  the 
river  within  the  territory  of  the  Boom  Com- 
pany and  the  private  right  of  the  several 
defendants,  and  by  decree  regulate  tlie  com- 
mon use  of  the  river,  and  determine  tbe  ex- 
tent of  tbe  respective  rights  of  the  relator 
and  othOTS  navigating  the  stream  with  tbelr 
logs  or  forest  products,  and  the  extent  to 
which  such  navigation  can  be  lawfully  In- 
terfered with  by  the  defoidants.  or  aJiy  cf 
them,  whether  by  tbe  existing  sorting  works, 
trails,  booms,  dams,  and  other  Btractnics, 
or  otherwise,  and,  furtha*  that  tbe  defend- 
ants and  each  of  them  be  enjoined  tnm 
maintaining  and  operating  the  several  atrac- 
turea  In  the  river  within  tbe  limits  thereof 
controlled  by  the  Boom  Company  in  tbe  man- 
ner alleged  In  the  complaint,  whereby  tiie 
logs  of  tibe  relator  and  ot  tbe  public  are 
unreasonably  detained  by  the  Boom  Com- 
pany. 

Counsd  tac  the  defendants.  In  support  of 
their  several  danurrers,  urge  that  the  com- 
plaint, correctly  construed,  alleles  several  in- 
dependent causes  of  action  against  sevml 
defendants,  which  are  not  Included  in  the 
same  transaction  or  transactions  connected 
with  the  subject  of  the  action.  If  this  be  the 
proper  construction  of  the  complaint,  it  fol- 
lows that  several  causes  of  action  are  im- 
properly united  In  the  complaint  The  au- 
thorities cited  by  tbe  defendants  fully  sop- 
port  this  conclusion.  While  there  are  al- 
legations In  the  complaint  which.  If  consider- 
ed separately,  would  seem  to  Jnsti^  such 
construction,  yet  when  all  of  the  material 
allegations  are  construed  together,  it  Is 
clear  that  the  claimed  construction  is  not  the 
correct  one.  This  Is  not  an  action  at  law 
for  tbe  recovery  of  damages,  but  one  to  se- 
cure equitable  relief  only.  The  test  in  an 
equitable  action,  whether  several  causes  of 
action  are  improperly  united  in  the  com- 
plaint, is  whether  they  could  have  been  in- 
cluded In  a  bill  In  eqnity  under  tbe  old 
practice  without  making  It  multifarious.  If 
so,  they  may  be  properly  united  in  a  com- 
plaint under  our  Code  practice  by  virtue  of 
Gen.  St  18»4,  §  5260. 

A  bill  In  equity  is  not  multifarious,  where 
one  general  right  only  Is  claimed  by  It  al- 
though the  defendants  have  only  eepBnte 
interests  In  distinct  questions  which  arise 
out  of  or  are  connected  with  such  right 
All  of  the  defendants,  however,  jnust  be  af- 
fected in  some  respect  by  tbe  action,  or  l^" 
some  part  thereof;  but  it  is  not  necessary 
that  all  should  be  equally  affected.  Nordi 
V.  Bradway,  9  Minn.  183  (OIL  169) ;  Fish  t. 
Berkey,  10  Minn.  203  (GIL  161) ;  Palmer  v. 
Tyler,  IS  Minn.  106  (GU.  81);  Jones  v. 
Morrison,  31  Minn.  140,  16  N.  W.  864 ;  Pos- 
ter V.  Landon,  71  Minn.  494^  74  N.  W.  2SL 
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The  case  of  North  t.  Bradway,  sapra,  Is  the 
original  and  leading  case  In  this  state  on 
the  subject  of  what  does  and  what  does  not 
constitute  an  Improper  Joinder  of  action  In 
an  equity  bill,  and  It  fully  sustains  the  mle 
Tve  bere  state.  The  action  in  that  case  war 
brought  by  Judgment  creditors  against  their 
debtor  and  hla  several  grantees  to  subject  to 
the  payment  of  their  Judgment  certain  prop- 
er^, parts  of  which  the  debtor  by  separate 
transactions  and  conveyances  had  transfer- 
red to  his  codefendants  in  severalty  for  the 
purpose  of  defrauding  his  creditors.  A  de- 
murrer was  Interposed  on  the  ground  that 
eeveral  causes  of  action  bad  been  Improperly 
united.  The  court  OTomled  the  demurrer, 
for  the  reason  that  one  general  right  only 
was  claimed  by  the  complaint,  namely,  the 
right  of  the  plaintiffs  to  subject  the  debtor's 
property,  which  he  had  transferred  to  de- 
fraud them,  to  the  payment  of  their  Jndg- 
ment,  and,  further,  that  although  the  several 
grantees  respectively  took  by  Independent 
t.-onveyances  aod  transactlona,  and  there  wai 
no  Joint  fraud  In  any  one  transaction,  yet 
the  grantees  were  severally  Int^^ted  in 
and  affected  by  the  assertion  of  the  plain- 
tifTB  right  to  the  extent  of  their  several  con- 
veyances. This  case  has  been  repeatedly 
cited  and  approved  by  this  court,  and  it  has 
never  been  overruled,  directly  or  Indirectly. 

The  case  of  City  of  Albert  Lea  v.  Nlelson, 
SO  Minn.  101, 82  N.W.  1104, 81  Am.  St  Rep.  242, 
cited  by  defendants  Is  not  here  In  pdnt  The 
complaint  In  that  case  was  In  the  nature  of  a 
bill  of  pean  to  enjoin  each  of  the  defendants 
from  prosecotlnf  bis  action  at  law  to  recover 
damages  sustained  him  reascm  of  the 
overflow  of  his  land  by  the  plaintiff's  dam. 
In  Its  last  analysis  that  action  was  not  one 
in  which  the  plaintiff  claimed  one  general 
right  only ;  but,  on  the  contrary,  the  plain- 
tiff sought  to  enjoin  some  eight  defKidanti 
from  prosecuting  their  separate  and  inde- 
pendent actions  at  law,  in  wtaldi  there  was 
no  community  of  Interests  In  the  auesttons 
of  law  and  fact  involved  therein.  In  short 
the  plalntlfl  united  eight  independent  causes 
of  actlini  in  one  complaint  The  distinction 
between  the  other  cases  in  this  court  cited 
by  defendants  and  the  one  at  bar  Is  so  ob- 
vious that  It  is  unnecessary  here  to  specialize 
them. 

Testing  the  complaint  by  the  role  we  have 
stated,  we  are  of  the  opinion  that  several 
causes  ct  action  are  not  Improperly  nuited 
tiiOTeln.  It  fairly  appears  from  the  com- 
plaint that  the  Bomn  Company,  by  virtue  of 
Special  Laws  therein  referred  to,  is  practical- 
ly the  overloitt  of  IB  miles  oi  the  river,  and 
vested,  as  the  representatlTe  of  the  soverdgn, 
the  state  of  Minnesota,  with  the  public  fuws 
tions  Qi  regulating  and  admlntoterlng  the 
navigation  of  the  river  within  such  limits. 
Osborne  v.  Boom  Co.,  82  Minn.  412,  21  N.  W. 


704.  50  Am.  Rep.  600.  It  Is  vested  with  the 
r^al  power  to  take  possession  and  exclusive 
control  of  all  logs  passing  through  Its  domain 
and  levy  tribute  thereon.  This  grant  of 
power  carries  with  It  public  duties  and  ob- 
ligations. It  must  treat  all  persons  trans- 
porting logs  and  lumber  down  the  river  Im- 
partially. It  cannot  favor  one  set  of  log 
owners  at  the  expense  of  the  others.  It 
must  not  detain  the  logs  of  any  owner  for  an 
unreasonable  time.  In  the  discharge  of  its 
duty  to  administer  the  navigation  of  the  river 
within  Its  domain,  It  has  by  necessary  Impli- 
cation the  power  to  make  and  enforce  such 
reasonable  regulations  as  are  necessary  to  the 
perfin'manoe  of  its  duties,  socl^  as  relating 
the  placing  of  <Astnictlons  In  the  stream. 
While  it  Is  true  that  neltiier  it  nor  the  state, 
which  It  ropresenb^  can  Invade  the  private 
rights  of  riparian  owners,  yet  on  the  ottier 
hand,  such  owners  cannot  Interfere  by  its 
structures  with  the  public  right  oi  floating 
logs  In  the  stream  which  the  Boom  Company 
la  bound  to  regulatei  Now,  it  fairly  appears 
from  the  oomplalot  that  one  general  right 
only  is  claimed  by  It  namely,  the  right  to 
have  the  logs  of  the  relator  and  others  simi- 
larly situated  transported  down  the  rlvw 
along  the  part  thereof  controlled  by  the  Boom 
Company  without  any  unreasonable  delay ;  or. 
in  other  words,  the  subject-matter  of  the 
action  Is  the  enforcement  of  the  duties  Im- 
posed by  law  upon  the  Boom  Company  In  re- 
spect to  the  navigation  of  the  river.  It  fur- 
ther appears  from  the  complaint  that  the 
CO  defendants  of  the  Boom  Company  are  nec- 
essary parties  to  any  action  for  the  enforce- 
ment of  the  general  right  claimed  In  the  com- 
plaint, and,  while  they  are  not  equally  in- 
terested In  or  affected  by  the  action,  they  are 
all  Interested  In  some  distinct  questions  which 
arise  cat  of  the  right  claimed.  If  the  alle- 
gations of  the  complaint  be  true,  the  violation 
of  its  duties  by  the  Boom  Company  and  its 
Invasion  of  the  right  of  the  relator  and  the 
public  in  the  several  respects  alleged  in  the 
complaint  cannot  be  enjoined,  aod  such  right 
I  enforced,  without  affecting  In  one  way  or  an- 
;  other  each  and  all  of  the  def^dants.  If  the 
j  Boom  Company  Is  enjoined  from  shutting 
I  down  Its  sorting  works  when  the  storage 
booms  of  its  codefendants  are  full,  or  if,  to 
enable  it  to  discbarge  Its  public  and  private 
obligations.  It  Is  necessary,  as  It  appears  from 
the  cMnplaint  to  be,  for  the  court  to  decree  a 
rearrangement  of  the  trails,  booms,  and  struc- 
tures of  the  several  defraidanti  In  the  river, 
subject  to  th^r  riparian  rights,  or  a  diange 
in  the  operation  thereof,  it  necessarily  follows 
that  all  of  the  defendante  are  Intoned  In 
and  wlU  be  affected  by  ttils  action.  We  there- 
fore .hold  ttwt  several  causes  of  action  are  not 
improperly  united  In  the  complaint  her^n. 
Ord«  afllrmed. 


Digitized  by 


I 


820 


IM  NOBTHWBSTBBM  BBFOBTBR. 


6ARTLBS0N  T.  VANDHEHOFF  rt  ml. 
vSttpreme  Court  <a  Minneaota.  Mot.  10.  1905.) 

1.  PUKCIPAIi    AND     AABHT  —  FBAUDULBHT 

Profits  ov  Aonvr— Fboot  or  Aqsnot. 
The  mle  that  an  agent  is  responsible  for 
profits  fraaduIentlT  obtained  at  the  ezpeoM  of 
bis  principal  ai^ea  only  when  the  agenqr  ia 
eaublisheo.  On  the  facta  In  this  case,  tho  es- 
istence  of  that  relatbndilp  was  fos  tlie  jury. 

[Ed.  Note. — ^For  eases  in  pointy  see  vol.  40, 
Cent  Dif.  Principal  and  Agent,  ||  180-18S, 
722.] 

2.  BbOKIBS  —  BXIODTOET  COKTBAOT  — FHAUD 

or  Aqknt— Waivu. 
An  owner  of  land,  which  hk  agent  baa  sold, 
cannot  recover  damages  from  that  agent  for 
fraad,  where  each  owDer,  knowing  of  a  resale 
bf  the  T«idee^  and  suspecting  his  agent  of  con- 
nivance in  siicb  resale  at  an  advanced  price, 
refuses,  when  tbe  contract  Is  still  executory,  to 
avail  himself  of  easy  means  of  ascertaining  the 
truth,  and  nevertbelem  executes  tbe  coatract 

(Byllabna  by  the  Oonrt) 

Ai^Mttl  trom  Municipal  Ootirt  of  Mliuift> 
apoUs ;  B.  P.  Walte,  Judge. 

Action  by  Harriet  N.  BartleaoB  against 
H.  A.  Vanderfaoff  and  others.  Verdict  direct- 
ed for  defendant  Thlan,  and  verdict  render- 
ed tm  defendant  Yanderboff.  Motion  for 
Judgment  notwithstanding  the  Terdlct,  or 
tot  a  new  trial,  was  denied,  and  plaintiff  ap- 
peals. AOtrmed. 

O.  H.  RcBsman,  for  appellant  Byron 
Sutherland  and  L,  R.  Tblan,  for  respondents. 

JAQGARD,  J.  The  defendant  Tblan. 
knowing  tbat  one  Nelson  wanted  to  buy  in 
tbe  Tldnity  of  a  ]ot  belonging  to  plaintiff, 
sent  bis  office  mate,  a  real  estate  broker, 
defendant  Vanderboff.  to  ber  husband  "to 
get  Bartleson's  least  cash  price  for  that  lot 
and  get  a  commission" ;  telling  him,  "I  will 
furnish  the  money  to  buy  the  lot"  Yander- 
boff saw  Mr.  Bartleson,  tbe  husband  and 
agent  of  the  plaintiff.  As  tbe  result  of  tbe 
negotiations  Bartleson  agreed  to  sell  for 
$450  and  to  glre  Yanderboff  a  6  per  cent, 
commission.  The  plaintiff  executed  tbe  con- 
tract of  sale  to  Tblan,  and  Tblan  contracted 
to  seil  to  Nelson  for  $600.  This  action  Is 
brought  to  recover  from  both  defendants  $50 
(being  tbe  difference  between  $450,  tbe  price 
for  which  plaintiff  sold  tbe  lot  to  Tblan,  and 
$500,  tbe  amount  for  which  tbe  lot  was  sold 
to  Nelson),  and  also  $22.50  (paid  to  Yander- 
boff as  commission).  Tbe  defendants  moved 
tbe  court  for  a  directed  verdict,  which  was 
granted  as  to  Tblan  only.  Defendant  Yan- 
derboff had  a  v^idlct.  Tbe  plaintiff  moved 
for  judgment  notwithstanding  tbe  verdict,  or 
for  a  new  trial,  which  motions  were  denied. 

One  of  the  plalntlfTs  principal  contentions 
is  that  the  record  conclusively  shows  Yander- 
boff to  have  been  the  plalntiCTs  agent,  and 
as  such  to  have  been  guilty  of  a  fraud,  to 
which  Tblan  was  a  party,  in  falling  to  ad- 
vise bis  principal  of  tbe  Increased  price  for 
which  the  lot  could  be  sold.  This  court  has 
repeatedly  held  and  emphasized  that  an 
agent  will  not  be  allowed  to  place  himself 


In  a  position  In  vhlcb  duly  and  Interest 
conflict,  or  to  make  profit  out  of  hU  awBocf 
at  the  ezpoise  of  bis  principal,  wlttioat  tnll 
knowledge  and  consent  of  his  prindpaL  In 
this  case  there  would  be  no  question  tliat 
the  plaintiff's  ccaiclnslon  was  right  if  the 
testimony  bears  out  bis  contention  as  to  the 
facta.  H^cenmyer  t.  Marks,  S7  Hlnn.  6, 
S2  N.  W.  786,  6  Am.  St  Bep.  SOS;  Klugsley 
T.  Wheeler  <Mlnn.}  104  N.  W.  M3.  Vander- 
bofr  went  to  Bartleson  as  tbs  agent  of  Thian. 
He  did  not  make  himself  the  agoit  of  Bartle- 
son by  asking  the  ownership  and  price  cif  the 
lot  Inter  alia.  Vanderboff  testlfled:  "I 
gave  blm  [Mr.  Bartleson]  a  blank  contract 
and  deed.  •  •  •  After  I  had  returned  to 
my  office  Mr.  Bartleson  telephoned  to  me 
that  he  thought  tbat  it  was  not  necesBarr  for 
Mrs.  Harriet  BarUeson  to  tign  that  contract 
and  that  I  could  sign  it  And  I  said :  'No, 
sir;  I  am  not  her  authorized  agent,  and  I 
have  no  authority  to  sign  papers,'  and  in- 
sisted upon  her  signature  on  the  papers, 
which  he  iKOcnred  on  the  day  that  the  con- 
tract was  signed."  The  fact  that  Vander- 
boff was  to  receive  a  commission  was  not 
absolutely  concluslre  tar  the  plaintiff.  De- 
fendante  insist  tbat  tbe  $22J»,  being  6  per 
cent  of  $480.  while  referred  to  by  the  parties 
as  a  cmnmlsslon,  was  in  point  of  tact  a  mere 
deduction  from  the  price  to  be  paid.  Mr. 
Bartleson  testified:  "Q.  So  tbat  be  made 
the  lot  net  to  you  $460,  less  $22.50?  A.  That 
is  right  Q.  You  were  glad  to  sell  It  at  tbat 
price?  A-  I  fixed  the  price  at  $500.  Q.  And 
finally?  •  •  •  A  I  finally  told  him  we 
would  take  $450.  Q.  Less  $22.50  tor  him? 
A.  Yes,  sir.  Q.  Tbat  waa  the  price  at  which 
you  fixed  It?  A.  Tes,  sir.**  This  and  other 
testimony  conflicted  with  the  testimony  up- 
on which  appellant  relies,  and  justified  the 
court  in  submitting  tbe  question  of  agency 
of  Yanderboff  to  the  Jury,  to  be  determined 
by  It  as  a  matter  ot  fact  8  Current  Iaw. 
70. 

Apart  from  tbe  question  of  ageocj,  how- 
ever, tbe  plaintiff  was  not  entitled  to  recov- 
er. He  did  not  assign  as  error  in  this  court 
tbe  further  charge  by  tbe  trial  court,  to  tbe 
effect  tbat  if  the  Jury  believed  from  the 
testimony  that  tbe  deed  was  delivered  and 
the  balance  of  the  purchase  price  received 
by  Mr.  Bartleson,  with  full  knowledge  on 
the  part  of  Bartleson  of  conduct  on  the  part 
of  Mr.  Vanderboff,  that  at  tbe  time  he  ma* 
tbe  sale.  If  be  did  make  a  sale  for  $450,  be 
knevp  that  be  could  sell  the  lot  for  $500.  or 
If  be  might  have  known  It  and  willfully  ab- 
stained from  finding  out  tbe  facts,  for  tbe 
purpose  of  availing  himself  of*  the  alterna- 
tive of  an  action  of  fraud,  then  the  plain- 
tiff could  not  recover.  This  instruction  was 
properly  given  upon  Mr.  Bartleson's  own 
testimony.  When  be  delivered  the  perfected 
deed  to  Yanderboff,  he  said  to  Vanderboff 
tbat  circumstances  bad  come  to  his  knowl- 
edge which  Indicated  that  this  lot  bad  already  | 
bem  sold  to  another  for  a  higher  price,  and  I 
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that  be  feared  that  he  had  been  "gtoned"—  i 
defraoded.  The  attorney  who  was  examin- 
ing the  abstract  Ua  Mr.  Nelson  bad  told  him 
of  the  sale.  Mr.  Bartleson  teatlfled :  "I  hard- 
ly think  be  told  me  how  much  Nelson  was  to 
pay  for  it  I  think  I  asked  him  that  ques- 
tion, and  he  said  he  didn't  know,  perhaps. " 
Yanderboff  cwroborated  tills  testimony,  rls. : 
Mr.  Bartleson  said  that,  if  be  fonnd  it  to  be 
a  Act  that  VanderbcA  had  reo^red  a  profit 
aside  from  the  commission,  he  should  com- 
mence action  against  him,  and  would  re- 
cover the  commlsslQn  and  tbe  profit  that  was 
made,  and  would  cause  Tanderhoff  trouble 
besides.  Tanderhoff  replied:  "Mr.  Bartle- 
son, you  will  find  everything  all  rlffht.  I 
aold  the  property  to  Mr.  Thlan,  and  if  Mr. 
Tbian  has  made  any  mon^  on  that  deal 
It  Is  nom  of  your  business  or  mine."  In 
this  case  there  was  abundance  of  testimony 
from  which  the  jury  might  properly  have  in- 
ferred a  willful  failure  and  neglect,  for  some 
ulterior  purpose,  to  find  out  facts  which  tbe 
plalntlfl  might  readily  have  ascertained. 
Under  such  drcnmstanoes  be  Is  not  in  a 
position  to  ocmiplaln,  allow  a  person 
who  has  discovered  fraud,  while  the  con- 
tract is  stilt  wholly  ezecotory,  to  go  on  and 
execute  it,  and  then  aoe  for  tbe  fraud,  looks 
very  much  like  permitting  him  to  speculate 
upon  the  fraud  at  the  other  party.  It  is 
frandulrat  to  allow  a  man  to  recover  for 
self-taifllcted  damages."  Mitchell,  J.,  in 
Thompson  v.  Llbby,  86  Minn.  287.  81  N.  W. 
62.  In  Ballard  v.  Nye,  188  Gal.  688.  50% 
72  Fac  166,  160^  Lorlgan,  J.,  said:  "With 
all  these  facts  directly  and  strongly  showing 
that  Hayford  [tbe  aaanmed  agent]  had  no 
right  to  the  possettdon  of  this  money,  facts 
which  should  have  suggested  Investigation 
and  Inquiry  as  to  how  be  aoonlred  It,  tbe 
appellant  made  none  We  are  mindful  of 
tbe  general  rule  tbat  a  party  must  have 
fall  knowledge  all  material  facta  before 
the  doctrine  of  ratification  can  be  applied. 
'Ignorance  of  such  facts,  however,  can  avail 
nothing,  where  It  Is  intentional  and  deliber- 
ate, or  where  the  circumstances  are  such 
as  reasonably  to  put  the  principal  upon  In- 
aulry.'  Mechem  on  Agency.  I  148.  This 
general  rule  Is  Intended  to  protect  tbe  vigi- 
lant, not  to  aid  those  who,  advised  by  tbe 
situation  and  surroundings  that  an  inquiry 
should  be  made,  make  none;  and  ignorance 
of  the  existence  of  facte  which  might  have 
been  ascertained  with  ordinary  dlllguice  Is 
no  protection.  Where  tbe  situation  natural- 
ly and  reasonably  snggeste  tbat  some  In- 
quiry or  investigation  should  be  made,  and 
none  Is  made,  tbe  person  falling  to  nuke  It 
will  be  deemed  In  law  possessed  of  sudi  facts 
as  tbe  Inquiry  would  have  disclosed."  And 
see  Tmett  v.  Underdonk,  120  Cal.  681,  588, 
53  Pae.  26;  Teall  v.  Slaven  (C.  O.)  40  Fed. 
774;  Wood  V.  Carpenter,  101  U.  B.  186,  26 
U  EkL  807. 

It  follows  that  tbe  order  appealed  from 
mmrt  b^  and  it  la  bweby,  afBrmed. 


HBRSHOY  V.  WBIiOH. 

(Supreme  Court  of  Minnesota.  Nov.  8,  1905.) 

1.  Balb— BvznxKoa. 

Evidence  considered,  and  keU  safBdait  to 
support  tbe  vetdiet. 

3.  Punes-SAU  of  Cozxaxesau  bt  Pune- 

OB. 

A  parson  who  holds  the  l^al  title  to  stock 
of  a  corporation,  which  bos  been  pledged  to  a 
bank  as  collateral  secnrlty  for  a  loao,  and  who 
is  able  to  get  possession  of  the  stock  certificate 
at  any  time  upon  payment  of  the  loan,  may 
make  a  valid  sale  of  Ute  stock 
(Syllabos  by  the  Court) 

Appeal  from  District  Court,  Meeker  Coun- 
ty;  G.  E.  Qvale,  Judge. 

Action  by  Herman  M.  Hershey  against 
Richard  Welch.  Verdict  for  plaintlCt.  From 
an  order  denying  a  new  trial,  defendant  ap- 
peala  Affirmed. 

H.  8.  McMonai^e^  for  appellant  Alva  B. 
Hnn^  for  respondent 

BLLIOTT,  J.  The  complaint  alleges  that 
on  or  about  March  25, 1906,  the  plaintiff  sold 
and  delivered  to  the  defendant  10  shares 
of  the  capital  stock  of  the  Utcfafleld  Tele- 
phone Company,  represented  by  certificate 
Na  68,  for  the  agreed  price  of  «300 ;  that  the 
defOi^uit  agreed  to  take  and  pay  for  the 
stock  ML  or  before  May  1.  1906:  that 
before  the  let  of  May  tlie  defendant 
paid  as  a  part  of  tbe  purchase  price  there- 
of the  Bum  of  $60;  tbat  on  tbe  9th  day  of 
May,  1905,  plaintiff  tendered  the  certificate 
of  stock,  duly  Indorsed  and  assigned  by  tbe 
plaintiff,  to  the  defendant  and  demanded 
payment  of  the  balance  of  the  purchase  price ; 
and  that  the  defendant  then  refused  to  ac- 
cept the  sto(&  and  pay  the  balance  due  thoe- 
oa  The  answer  denies  the  agreement  to 
purchase  tbe  stodc  and  pleads  tile  statute  of 
frauds. 

The  only  Issue  presented  for  tbe  Jury 
was  whether  tbe  contract  had  been  made  as 
claimed  by  plaintiff.  If  the  plaintiff's  evi- 
dence was  to  be  believed,  it  proved  the  mak- 
ing of  tbe  contract  as  alleged  and  a  payment 
of  the  part  of  the  purchase  price.  The  de- 
fendant admitted  tiiat  paymento  bad  been 
made,  but  claimed  tbat  be  had  entered  Into 
a  contract  for  an  option  to  purchase'  the  stock, 
and  that  the  paynrnte  bad  been  made  as 
tbe  purchase  price  of  tbe  option.  As  the 
evidence  stood,  the  issue  was  clearly  defined, 
and  was  properly  submitted  to  the  Jury. 
Their  determination  was  final,  and  the  order 
denying  the  motion  for  a  new  trial  was 
properly  overruled,  unless  there  was  suae 
error  of  law  duly  excepted  to. 

Several  of  the  assignmente  of  error  are 
too  vague  and  indefinite  to  require  considera- 
tion, and  others  seek  to  predicate  error  upon 
the  failure  of  tbe  trial  court  to  give  certain 
luBtructions  which  were  not  requested.  These 
cannot  be  considered. 

It  was  not  necessary  for  tbe  court  to  sub- 
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mlt  to  the  Jury  the  question  of  whether  a 
tender  of  the  Btodc  was  made  to  the  defend- 
ant It  was  admitted  b7  both  the  plaintiff 
and  defendant,  and  waa  a  conceded  fact  In 
the  case. 

The  motion  to  direct  a  verdict  upon  the 
ground  that  It  bad  not  been  shown  that  the 
plaintiff  was  able,  ready,  and  willing  to  turn 
over  the  stod^  was  properly  d^ed.  It  Is 
true  that  the  Btodc  was  at  the  time  ot  the 
sale  in  tbe  possession  of  the  Bank  of  Utcta* 
field ;  but  tbe  general  ownership  of  the  stock 
remained  In  the  pledgor,  subject  to  Qie  Hen 
of  the  bank.  Cross  t.  Eureka  Lake  &  Canal 
Co.,  73  Cal.  302,  14  Pac.  885,  2  Am.  St  Bep. 
808.  It  was  beld  as  collateral  security 
merely,  and  It  concluslTely  appeared  tbat 
tbe  plaintiff  was  able  to  get  possession  of 
the  stock  at  any  time.  In  fact,  It  Is  conced- 
ed that  tbe  bank  delivered  the  certificate 
to  tbe  plaintiff,  so  that  he  was  able  to  and  did 
tendn  It  to  tbe  defendant  du^  assigned 
and  free  from  any  and  all  claims.  If  de- 
fendant had  acc^ed  tb»  certificate  the  bank 
could  thereafter  have  aaswted  no  claim  of 
any  character  against  the  stock.  Tbe  platn- 
tifl  was  able  to  dsUrar  tbe  stock  to  tiie  de- 
fendant upon  payment  of  tbe  balance  due  on 
tbe  contract  This  was  sufficient  Mayo  t. 
Enowlton,  184  N.  T.  250.  ai  N.  O.  086 ;  Bell 
T.  Ballam  12  N.  a  291. 

No  request  was  made  for  any  Instructions 
as  to  the  measnre  of  damages,  and  we  find 
no  error  in  the  Instructions  as  given. 

Order  affirmed. 


STATB  V.  CBAWFOBD  at  aL 
(Supreme  Court  of  UUmeeota.  Oct  27, 1006.) 

1.  Cbimikai.  Law  —  EzAHnvATioir  or  Wrr- 

NESSBS — FAILUM   TO    ObJKCT  —  WAIVKB  OV 

Erbob. 

Where  questions  improp^  In  form  are  ask- 
ed ot  and  answered  by  a  witness  in  a  criminal 
case,  and  no  objection  1>  made  nor  exception 
taken,  no  error  Is  saved  wWch  Is  subject  to  re- 
view by  an  appellate  court  as  a  matter  of  ri^ht ; 
and  if  such  inquiries  are  made  by  a  juryman 
with  the  court's  pormlssion,  failure  of  uie  court 
to  interpose  objections  is  not  necessarily  re- 
versible error. 

[Ed.  Note. — Fop  cases  in  point,  see  vol.  IB, 
Cent.  Dig.  Criminal  Law,      2039,  2643.] 

2.  Same — New  Trial. 

In  criminal  cases,  the  granting  or  refaslng 
of  a  new  trial  for  errors  of  law  should  not  be 
determined  by  mere  technical  conformity  with 
or  infringement  <A  rules  of  practice  and  evl- 
dence. 

3.  Same. 

New  trials  should  be  granted  only  when  the 
substantial  rights  of  the  accused  have  been  so 
violated  as  to  make  it  reasonably  clear  that  a 
fair  trial  was  not  had.  State  v.  Nelson,  97  N. 
W.  652,  91  Minn.  143,  followed  and  applied. 

CBd.  Note. — ^For  eases  in  point,  see  voL  15» 
Gsnt  Dig.  Criminal  Law,  H  2181-2186.] 

4.  Houicini: — Bvideitcb — Niw  Tbxal. 

The  defendant  in  this  case  was  found 
guilty  of  murder  in  the  first  degree  and  was  sen- 
tenced to  be  banged  for  the  murder  of  a  fellow 
traveler  in  a  box  car,  while  the  accused  and  an- 
other were  engaged  in  holding  up  the  murdered 


man  and  other  inmates  ot  that  ear.  The  ixio- 
clpal  aasignment  of  error  was  based  upon  ques- 
tions asked  by  a  Juror  of  a  witness,  with  the 
oourt's  permlnloa,  involving  a  conelotfoa  or 
opinion  as  to  whether  the  accused  stepped  aside 
to  take  aim  at  his  victim,  to  which  no  obJectioD 
was  made  and  no  exception  was  taken.  Fonr 
eyewitnesses  to  the  shooting  testified,  without 
attack,  impeadmtent,  or  ineomdstenGy,  to  even 
detail  of  the  homicide.  The  revolver  which 
fired  the  bullet  and  tbe  bullet  which  was  taken 
from  the  brain  of  the  dead  man  were  produced, 
identified,  and  connected  with  the  accused.  He 
himself  took  tile  staud  in  his  own  defense  and 
admitted  the  robbery  and  shooting,  but  denied 
intent  to  kill,  tinder  such  circumstances,  a  new 
trial  Is  refused  and  the  Judgment  affirmed. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Sherburne 
County;  A.  B.  Olddlngs,  Judge. 

C.  D.  Crawford  and  George  B.  Palmw 
were  convicted  of  murder,  and  Crawford 
appeals.  Affirmed. 

Bmeet  S.  Gary  and  Charles  8.  Wheabm, 
for  appellant  B.  T.  Towig,  Atty.  Oen.,  C. 
S.  Jelley.  and  V.  T.  Whlte^  Oa  Atty..  for  tbe 
Stata 

JAGOABD,  3.  The  accused,  C.  D.  Crawford 
Jointly  Indlctea  with  one  Qeo^  B.  Palmw  for 
murder  in  the  first  degree,  wss  convicted  on 
separate  trial  and  was  sentenced  to  be  hanged. 
On  appUcatlon  of  hla  counsel,  a  atay  of  »ecu- 
tlon  was  granted.  The  case  cornea  before  this 
court  upon  an  appeal  from  tbe  Judgment  of  the 
trial  court  Tbe  uslgnments  of  error  are  23 
In  number.  Upon  argument  In  tliia  court,  coaa- 
ati  for  the  accused  expressly  waived  all  a.- 
cetfft  tbe  <Hie  to  whi^  refoence  will  eq>edal- 
ly  be  made  bareafter.  A  Ixlef  statement 
ot  the  facts  In  this  case  Is  essential  to  the 
proper  understanding  of  the  questions  thos 
raised.  Crawfbrd  and  his  codefoidBnt,  PbIdI' 
er,  knew  eacb  other  before  the  night  of  the 
murder.  Crawford  had  been  lu  the  army 
and  was  ftunlllar  with  the  handling  of  flre- 
arms.  He  and  Palmer,  together  with  five 
other  young  mea,  Lundln,  Freeman,  Bjor- 
qulst,  Oonrwtoon,  and  Keuier,  woe  rldbig 
togetbw  on  a  freight  train.  In  a  cmnblnatios 
malt  and  baggage  car,  witib  the  consent  of  a 
brakaman.  Grawfbrd,  testi^rlng  on  bis  own 
behalf,  confirms  the  narrative  of  the  otbex 
^ewltnessea  In  almost  all  essential  par- 
ticulars. In  substantially  bis  own  language, 
the  tragedy  occurred  as  follows:  He  had 
said  to  Palmer,  while  tbey  were  on  the  car : 
"Let's  hold  them  up."  Palmer  replied :  "All 
right;  I've  a  fladi  ll^t"  He  passed  the 
ligbt  over  to  C^wford,  who  then  bad  both 
the  light  and  a  revolvw.  Palmer  found 
a  dub  In  the  car.  "Tbey  each  knew  what 
each  of  than  bad  to  do,  and  what  he  had 
to  do  In  order  to  make  this  hold-up  ^ectlve" 
Crawford  beld  tbe  flash  light  in  his  left  band 
on  tbe  heads  and  faces  of  the  men,  "on  one 
and  then  tbe  otber,**  and  followed  tbe  U|^t 
with  his  revolver  In  his  right  hand.  Palmer 
flourished  his  club.  Both  Crawford  and 
Palmer  cried  out:  "Throw  up  your  hands!" 
Although  no  one  offered  any  resistance,  Craw- 
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ford  fired  tme  shot  In  the  air  Jost  to  "scare" 
the  prospective  rlctims.  At  the  rear  end 
of  the  car  was  a  sorting  table,  about  five  feet 
long  and  four  feet  wMe.  Lvndtn  and  Bjor- 
qnlst  bad  lain  down  on  It  and  had  gone  to 
islee^  each  lying  on  his  right  side,  each  with 
his  face  to  the  front  end  of  the  car.  Bjoi> 
qtUst  aWcAe,  got  off  the  table,  and  held  up 
his  hands.  Lundln  ronalned  on  the  table. 
After  the  first  shot  was  fired,  Lundln,  lying 
with  one  hand  In  bis  overcoat  pocket,  did 
not  get  up ;  but,  when  Palmer  tried  to  wakra 
blm,  It  seemed  to  Crawford  "as  If  he  kind 
of  raised  up  a  little."  -  Fabner  then  stepped 
away  and,  according  to  Crawford,  said  to 
Crawford,  "Wake  blm  up ;"  according  to  all 
other  ^ewltnesses.  "Shoot  the  son  of  b 
Wteh."  Crawford,  then  only  a  few  feet 
away  from  Lundln,  passed  the  light  back- 
ward and  forward  and  followed  the  light 
with  the  rerolTor.  He  "shot  the  revolver 
immediately  after  Palmer  said  'Wake  blm 
up.'"  He  said:  "I  was  standing  more  or 
leas  standing  still  at  that  time,  but  Just  then 
the  cars,  }ust  as  he  said  'Wake  him  up,'  the 
cars  Jerked.  I  had  the  revolver  like  this 
[Illustrating],  and  Just  aa  he  said  'Wake 
blm  up*  the  train  Jerked  and  I  stepped  fot^ 
ward.  It  threw  me  forward  and  brought 
the  revolve  down  like  that  [Illustrating] 
Just  as  the  cars  Jerked,  and  Just  as  I  went 
forward  the  gun  went  off,  and  I  noticed  that 
the  man  on  the  table  kind  of  quivered.  I 
noticed  that  be  did  not  get  up."  The  wit- 
nesses Indicated  the  way  In  which  Crawford 
held  the  flash  light  in  his  left  band,  so  that 
the  light  fell  on  Lundln's  face,  and  the  gun 
in  his  right  hand.  He  raised  or  moved  up 
his  arm  when  he  was  getting  ready  to  shoot 
Lundln.  Conradson  testified,  without  ot>- 
Jectlon,  that  Crawford  "moved  It  [the  flash 
light]  up  like  this  and  took  aim.  He  did 
not  take  a  very  long  aim.  but  he  brought  It 
op  to  his  eye."  Without  objection,  Kenuer 
testified  at  one  place  "that  Crawford  Just 
took  deliberate  aim  and  fired."  At  another 
place,  In  answer  to  the  gnestlon :  "Did  you 
mark  that  as  the  place  where  he  was  stand- 
ing at  the  time  the  first  shot  was  fired?"  He 
said,  "No,  sir ;  I  dont  think  so,  and.  If  I  did, 
I  was  mistaken,  because  be  stepped  over 
there  at  the  time  he  fired  the  second  shot, 
so  that  he  would  have  a  chance  to  get  a  line 
on  his  [Lundln's]  face."  The  two  defendants 
then  proceeded  to  rob  their  four  living  com- 
panions. When  tb^  came  to  the  dead  man. 
Palmer  seems  to  have  hesitated;  but  Craw- 
ford said:  "Ton  need  not  be  afraid  of  liim. 
He  is  dead.  Dead  men  tell  no  tales."  There- 
apon  Palmer  robbed  the  body,  taking  from 
it,  among  other  things,  a  watch.  Having 
taken  everything  they  could  find.  Palmer 
said:  "We  are  having  damned  poor  lu<ft 
this  fall."  or  "damned  poor  picking  this  fall." 
Crawford  thereafter  ordered  Conradson  to 
open  the  car  door,  and  Palmer  said:  "We 
are  through  with  you  fellows.  Climb  out 
of  tboa"  The  men  in  the  ctr  proceeded  to 


obey.  One  of  them  got  out  of  the  car  Just 
as  the  rapidly  moving  train  was  about  to  go 
over  a  bridge.  He  waited  until  the  bridge 
was  passed  and  then  Jumped.  The  others 
followed.  None  were  seriously  hurt  The 
two  defendants  stayed  on  the  train  some  time 
longer,  then  left  It  and  went  to  the  shores 
of  a  river  where  they  divided  the  "swag" 
or  "Junk"  as  Crawford  describes  It  This 
Included  the  watch  which  was  taken  from 
the  body  of  the  dead  man  and  Identified  by  bis 
father,  the  Jeweler  who  sold  it,  and  other- 
wise, and  whldi  was  found  in  Crawford's 
possesBltm  when  he  was  arrested. 

Toward  the  dose  of  the  case  of  the  state 
there  occurred  Qie  cmly  matter  which  Is  now 
properly  before  as  upon  assignment  of  error. 
The  record  reads:  "By  One  of  the  Jurors: 
Q.  I  would  like  the  witness  a  question  to  ask. 
The  Court;  You  may  ask  It  Q.  Mr.  Con- 
radson, you  say  that  after  he  the  first  shot 
did  fire,  and  before  he  did  the  second  diot 
fire,  he  did  to  one  side  step?  A.  Yes,  sir. 
Q.  Now  I  would  like  to  ask  you  if  your  best 
Judgment  Is  If  he,  after  he  the  first  shot  did 
fire,  and  before  he  did  the  second  shot  Are, 
he  did  to  one  side  step  that  he  might  the 
better  aim  take?  A.  Yea,  ^r;  so  that  be 
could  see  Lundln's  foce  better  and  get  out 
of  our  line  and  get  a  better  view  of  Lundln. 
Q.  And  yon  say  that  he  careful  aim  did  take? 
A.  Yes,  sir.  Q.  And  then  did  you  hear  the 
report?  A.  Yes,  sir.  Q.  Now,  then,  after 
yoQ  the  report  did  hear,  did  yon  right  away 
know  that  Lundln  was  hit?  A.  No,  sir.  Q. 
How  long  after  you  the  report  did  hear  be- 
fore yon  knew  that  the  man  oa  the  table 
sleeping  was  bit?  A.  I  didn't  know  that  be 
was  hit  I  knew  that  he  didn't  get  up,  and 
I  thon^t  be  must  be  shot.  That  is  all  I 
knew  abont  It"  Counsel  for  the  accused 
insists  that  It  is  the  duty  of  the  court  In  its 
sound  discretion  to  allow  the  Juror  to  ask 
any  proper  and  competent  question,  but  ft 
was  likewise  the  duty  of  the  court  In  Its 
sound  discretion,  with  regard  to  the  rights 
of  the  defendant,  to  determine  whether  or 
not  the  questions  were  proper  and  competent 
questions  before  allowing  the  same  to  be 
submitted  to  the  witness,  and  not  to  allow  in- 
competent questions  to  be  asked,  and  that 
failure  td  object  to  this  question  Involving 
the  opinion  of  this  witness  was  error.  In 
support  of  this  he  cites  typical  authorities 
to  the  effect  that  It  Is  a  "well-established 
principle  that  the  rejection  of  competent  and 
material  evidence,  or  the  reception  of  Incom- 
petent and  Improper  evidence,  which  Is 
harmful  to  the  defendant  and  excepted  to, 
present  an  error  requiring  reversal.  Such  a 
ruling  affects  the  substantial  rights  of  the  de- 
fendant, even  though  the  appellate  court 
would,  with  the  rejected  evidence  before  it. 
or  with  the  improper  evidence  excluded,  still 
come  to  the  same  conclusion  reached  by  the 
Jury.  The  defendant  has  the  right  to  Insist 
that  material  and  legal  evidence  offered  by 
him  shall  to  recelTed  and  mbmltted  to  the 
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]Qi7,  and  to  bave  lUegal  aod  Improper  evl- 
deuce,  which  may  be  harmful,  ezclnded,  aod 
have  the  opinion  of  the  jury  upon  proper  evi- 
dence admitted  In  the  case,  and  upon  such 
evidence  only.  People  t.  Wood,  126  N.  T. 
249,  27  N.  B.  362;  People  T.  Gieenwall,  108 
N.  T.  296,  15  N.  E.  404,  2  Am.  St  Bep.  415. 
Ab  was  said  by  Earl.  J.,  In  the  latter  case: 
"A  person  on  trial  for  his  life  Is  entitled  to 
all  the  advantages  which  the  law  give  him, 
and  among  them  is  the  right  to  have  bis 
case  submitted  to  an  Impartial  jury  upon 
competent  evidence.  Stokes  v.  People,  53 
N.  Y.  164,  13  Am.  Rep.  492."  People  t. 
Corey,  148  N.  T.  476.  42  N.  B.  1066. 

We  are  satlafied  that  as  a  matter  of  strict 
technical  constmctlon  there  Is  no  error  In 
this  record  entitling  the  accused  to  a  new 
trial  as  a  matter  of  right.  Essentially  the 
same  matters  as  th<»e  here  objected  to  had 
been  previously  testified  to  without  objection 
or  exception,  as  appears  from  the  statement 
of  testimony  previously  made,  and  were  not 
assigned  as  error  here.  No  objection  was 
made  to  the  question  aslced  by  the  JntymaOt 
nor  to  the  admission  of  the  testimony  In 
answer,  nor  was  any  motlm  made  to  strike  It 
out,  nor  was  any  exertion  taken  In  any  way 
thereto.  Accordingly,  assuming  that  the 
questions  and  testimony  have  all  the  l^ral 
faults  coonael  for  the  accused  contends  for, 
and  that  the  decision  of  this  case  Is  to  be 
rested  up<m  tedmlcal  rules,  ttw  appeal  must 
faa  "Savinc  Questions  for  Beriew,"  2  Cur- 
rent Law,  1680.  And  see  Id.  1B94  et  seq. 
That  the  Inqulrtes  were  mads  by  a  Juryman 
with  tiie  courts  pormlMion  did  not  neces- 
sarily Impose  upon  the  trial  Judge  the  duty 
of  conducting  tiie  defense  by  Interposing 
obJectionB  based  upon  tbelr  not  very  Impn^r 
toirm,  because  oldectkKis  by  his  eoonsel  might 
prejudice  the  defendant  We  do  not  hold 
that  the  court's  discretion  In  this  regard 
might  not  be  abused  upon  a  different  state 
of  facts.  Tbsm  are  cases  In  which  It  would 
be  the  more  orderly  ivactlce  for  the  trial 
court.  In  Its  discretion,  to  ask  the  Juryman  to 
Indicate  the  point  of  his  inquiry  and  then  to 
see  that  Hie  quesaim  is  properly  formulated, 
as  by  directing  conned  to  put  It,  so  as  to 
afford  the  usual  <H>Portnnl^  for  objection 
and  exception.  Indeed,  there  la  ordinarily 
no  occasion  for  a  Juryman  to  Intorogate  a 
witness.  In  the  instant  case,  however,  no 
abuse  of  discretion  on  the  part  ot  the  trial 
comt  and  no  leverslble  error  appeara  in  this 
matter. 

The  deel8l<Hi  in  this  case,  however,  is  not 
based  upon  compliance  ot  n<«compliance 
with  tedmlcal  rules  of  practice  or  evidence. 
Such  rules  are  prlmariiy  different  from  the 
otmstitutional  guaranties^  without  the  strict 
obsar^'snce  of  whb!h  punlshmrat  even  by 
a  properly  constltated  court  la  little  better 
than  the  pnni^ment  by  a  mob.  Matters  of 
mere  procedure,  however,  have  no  sudi  sanc- 
tity. When  a  court  exercises  its  traditional 
power  to  relate  a  trial,  to  pass  on  the  com- 


petency, materiality,  or  sufficiency  of  evi- 
dence, or  the  propriety  of  the  form  of  a  ques- 
tion, and  to  revise  the  action  of  a  Jury,  it 
violates  no  constitutional  right;  nor  does  It 
when  It  confirms  the  verdict  of  a  Jury. 
Rules  of  practice  and  evidence  are  primarily 
designed  to  secure  the  orderly  admlnlatra- 
tion  of  the  laws  of  the  land.  They  serve 
their  purpose  so  far  as,  and  only  so  far  as, 
they  conduce  to  a  fair  trial  But,  instead 
of  serving  as  a  means  of  securing  justice, 
they  have  been  made  to  usurp  dominion  as 
if  their  observance  were  the  end  to  be  at- 
tained. Decisions  of  many  courts  have  de- 
termined controversies  ccmcernlng  them  as 
If  they  were  the  constitutional  requirements, 
as  if  the  object  of  the  law  was  their  eroln- 
tlon  Into  a  perfect  system,  and  as  If  the  func- 
tion of  even  the  highest  Judicial  tribunals 
was  to  secure  their  consistent  enforcement 
Under  the  guise  of  i»rotectlng  the  "rights  of 
the  accused,"  this  pwversion  Id  the  use  of 
these  rules  has  been  and  must  be  the  source 
of  wrong,  alike  to  tilie  accused  and  to  the 
public  Tfx,  on  12ie  one  hand,  cases  IotoIv- 
ing  human  lives  may  arise  in  which  an  ap- 
pellate court  would  properly  feel  that  there 
was  imposed  cm  it  the  duty  of  setting  aside 
a  T«rdlct  of  conviction  and  of  granting  a 
new  trial  for  errors  rommltted  by  the  trial 
court  resulting  In  an  unfair  trial  of  ttw  de> 
fendant  although  no  objection  or  exertion 
was  made  or  taken  to  the  improper  admis- 
sion or  exclusion  of  evidence,  or  to  the  im- 
propOT  conduct  or  ruling  of  a  trial  court 
because  of  the  mistake  ot  misconduct,  neg- 
lect incompetency  of  his  counsel.  Tbe 
strict  application  of  [wactice  rules  would 
then  make  a  new  and  fair  trial  impossible. 
On  the  othOT  hand,  the  exaggeration  of  tbe 
value  of  Budi  tecAnlcalltlea  has  <q>ened  tbe 
doors  for  the  escape  of  unnumbered  and  un- 
doubted OTlmlnals.  **B4Hne  of  tlie  Instances 
of  enforcement  would  Beean  Incredible,  even 
in  the  Justice  of  a  tribe  of  African  fetish 
worshipers."   1  Wlgnuffe  on  Ev.  p.  7a 

Then  is  a  corrent  ImpresslQn  on  part 
of  the  pntfession  of  law,  and  of  tbe  com- 
munity In  gramal,  that  all  courts  are  hope- 
lessly committed  to  this  apotheosis  of  an 
artificial  system,  as  repugnant  to  common 
sense  as  it  la  sid)verBlve  of  commtm  josticek 
In  point  of  ftct  1U»  !■  'ar  from  being  tra& 
The  original  Bngllsh  rule  wa«  that  erroneous 
admission  or  exclusion  of  evidence,  duly 
objected  to.  would  not  be  a  basts  tor  new 
trial  if  the  rest  of  tbe  testimony  be  snflleient 
to  warrant  tbe  oondnston  to  which  the 
Jury  have  comfc  Later,  and  aboat  1835.  a 
different  rule  came  to  be  geaarally  accepted, 
viz.,  "that  an  ntot  ot  ruling  created  par  se 
for  the  defeated  party  a  right  to  a  new  trial. 
It  remained  tbe  law  of  England  until  It 
was  reftwmed  away  fOT  dvU  cases  in  1875." 
In  tbe  United  States  this  mle  Is  the  law  In 
tbe  majOTity  of  Jurisdictions,  but  it  Is  not 
sustained  by  the  better  opinion  ot  reason 
(1  Wigmore  on  Br.  p.  71.  I  21),  and  U  di»- 
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Unctly  not  the  law  In  this  state.  In  State 
T.  Nelson.  91  Minn.  14S,  144.  14S,  97  N.  W. 
652,  Brown,  J.,  says :  "New  trials  In  crimi- 
nal prosecntlMu  have  for  many  years  been 
granted  by  the  courts  with  too  much  liberal- 
ity (8  Columbia  Law  Rev.  488),  and  to  sncta 
an  extent  bave  the  tedinlcal  ligbtM  of  ac- 
cused persons  been  magnlfled  and  upheld, 
and  that,  too,  in  cases  where  pillt  has  been 
oTerwhelmlngly  shown,  as  to  result  in  much 
public  discontent;  and  to  brluf  the  adminis- 
tration of  the  criminal  laws  Into  disrespect 
IDrrora  of  no  Tital  consequence,  at  least 
not  affecting  materially  the  substantial  rights 
of  tbe  accused,  either  In  the  admission  or 
exclusion  of  evidence  In  the  Instructions  of 
the  trial  court  to  the  Jury,  or  allied  mis- 
conduct of  the  prosecuting  attorney,  have 
<qpened  prison  doors  and  liberated  many  crim- 
inals. This  condition  has  caused  peaceful 
and  law-abiding  citizens  to  become  lawless, 
and  to  Join  In  tbe  barbarous  method  of  pun- 
IsblDg  crime  by  a  resort  to  the  court  of 
Judge  Lynch.  All  such  outrages  of  the  law 
have  been  attributed  In  the  main  to  tbe  lax 
administration  of  tbe  laws  In  tbe  criminal 
courts,  the  gravity  and  tenacity  with  which 
they  respect  the  alleged  l^al  rights  of  tbe 
criminal,  and  tbe  unnecessarily  strict  ad- 
herence to  ancient  forms  and  procedure. 
Remedies  have  been  suggested,  among  others, 
that  the  right  of  appeal  be  taken  away  In 
such  cases;  but  It  is  believed  that  the  only 
appropriate  way  to  quiet  tbe  public  mind  in 
this  respect  and  restore  confidence  In  the 
ability  of  tbe  courts  to  administer  Justice, 
not  only  to  the  criminal,  but  to  society  and 
the  state  as  well,  and  to  overcome  the  tend- 
ency to  resort  to  lynch  law,  Is  a  prompt  and 
siieedy  trial,  conviction,  and  ceriain  and  un- 
relenting .punishment  of  the  guilty,  unac- 
companied by  tbe  long  delays  usually  inci- 
dent to  tbe  administration  of  criminal  laws, 
and  unaccompanied,  too,  by  too  much  respect 
for  refined  and  subtle  technicalities.  New 
trials  should  be  granted  only  where  tbe  sub- 
stantial rights  of  tbe  accused  have  been  so 
violated  as  to  make  it  reasonably  clear  ttiat 
a  fair  trial  was  not  had." 

The  present  case,  however,  presents  neither 
error  nor  unfair  trial.  The  substantial 
rights  of  tbe  accused  have  not  been  violated. 
We  have  examined  with  care,  notwithstand' 
Ing  tbe  waiver  of  counsel  for  the  accused, 
all  his  assignments  of  error,  and  find  all 
without  merit  Throughout  the  entire  case, 
the  record  shows,  the  trial  court  carefully- 
followed  each  successive  development  of  tes- 
timony, correctly  ruled  on  every  question 
raised  by  counsel,  and  so  ordered  that  the 
result  was  an  eminently  Just  and  Impartial 
trial.  The  counsel  of  the  accused  who  tried 
the  case  before  the  Jury,  but  who  did  not 
appear  for  him  upon  this  appeal,  was  ap- 
pointed by  the  court.  He  performed  his 
difficult  end  painful  duties  with  fidelity  and 
ingenuity  So  far  as  the  testimony  is  con- 
cerned, tlw  language  of  Porter,       io  & 


similar  case  (People  t.  Femandea,  86  N.  T. 
48,  SO)  Is  apt:  "The  circumstances  which 
woe  established  by  evidence  confessedly 
oompetnt  were  so  coochislTe  as  to  the  guilt 
ot  the  prisoner  that  no  honest  Jury  could 
refuse  to  convict  him  of  the  crime.  •  *  * 
We  are  under  no  legal  or  moral  obligation 
to  assume  that  the  Jury  mli^t  have  rendered 
a  false  verdict  •  •  •  but  for  tbe  errone- 
ous admission  of  *  *  *  evidence."  The- 
prosecuting  attorney  without  orror  proved 
every  step  In  the  perpetration  of  tbe  double 
felony  from  Its  beginning  to  its  end,  by  testi- 
mtmy  the  most  direct  complete,  and  concln- 
alve,  amounting  to  a  substantial  demonstra- 
tion of  the  guilt  and  of  the  degree  of  guilt 
of  the  accused.  Not  only  did  four  full-grown 
men,  who  in  the  possession  of  all  their  facul- 
ties had  seen  in  the  light  held  by  the  prisoner 
himself,  In  his  presence  and  In  tbe  presence 
of  each  other,  every  act  of  tbe  tragedy, 
testify  witboot  atta^  impeachment  or  In- 
consistency, to  every  brutal  detail;  not  only 
were  the  revolver  which  shot  the  bullet  and 
the  bullet  which  was  taken  from  tbe  brain 
of  tbe  dead  man  produced.  Identified,  and 
connected  with  the  deceased ;  but  he  himself 
voluntarily  took  the  stand  and  admitted  the 
robbery  and  the  shooting.  There  Is  accord- 
ingly no  doubt  that  the  Judgment  of  tbe  trial 
court  should  be,  and  it  is  hereby,  .affirmed; 
and  It  Is  hereby  directed.  In  accordance  with 
the  statute  (Gen.  St  1804,  |  7891).  tbat  the 
sentence  pronounced  hj  the  trial  court  be 
executed. 
Judgment  affirmed. 


In  re  LINDEBMITH'S  WILL. 

LINDESMITH  v.  LINDE8MITH  et  al. 
(Supreme  Coart  of  Minnesota.   Nov.  S,  1905.) 
Wills— Revocation— Evidkhcx—Dkolaba- 

TJONs  or  Dbcedbnt. 
Where  a  writing  in  the  form  of  a  contract 
but  claimed  to  be  a  revocation  of  an  existing 
will,  is  complete,  clear,  and  Dnambiguous,  oral 
evidence  of  aeclarations  made  by  a  decedent  to 
show  that  he  intended  and  understood  that  the 
writing  was  a  revocation  of  an  existing  will  is 
inadmurible. 

[Bd.  Note. — For  cases  In  point  see  voL  49,, 
Gent  Dig.  Wills,  i  696.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ste^  County  ; 
Thomas  S.  Buckham,  Judge. 

In  the  matter  of  the  will  of  O.  Llndeamlth. 
David  B.  Llndeemith  presented  the  will  for 
probate.  From  an  order  of  the  district  court, 
affirming  an  order  of  the  probate  court  ad- 
mitting the  will  to  probate,  Herbert  O.  lin- 
desmlth  and  others  appeal.  Affirmed. 

J.  A.  Sawyer,  for  appellants.  Wheelock  & 
Sperry  and  Robert  Taylor,  for  respondent 

ELLIOTT,  J.  Orlando  Lindesmlth  died  In 
Steele  coun^,  Minn.,  on  the  20th  day  of  July, 
1903,  leaving  an  estate  therein  of  the  value 
of  about  $60,000.  On  tbe  8th  of  Uie  previous 
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Ua7  be  duly  executed  a  will,  which  aftw  his 
death  was  on  Angwt  3A,  1908,  admitted  to 
probate  by  the  probate  conrt  From  that  or- 
der an  appeal  was  taken  to  the  district  oonrt 
After  a  hearing  In  that  conrt  It  was  fonod 
that  the  instrnmoit  was  entitled  to  probate 
as  the  last  will  and  testamait  of  Orlando 
lilndesmltii  and  ordered  that  a  Judgment  be 
entered  admitting  said  will  to  probate  and  af- 
firming In  all  respects  the  order  of  the  pro- 
bate court  From  an  order  deDying  a  motion 
for  a  new  trial  the  contestants  appealed  to 
this  court 

The  trial  conrt  finmd  as  facta  that  at  the 
time  of  the  execntlon  of  the  will  Orlando 
Llndesmlth  was  of  full  age  and  of  sound  and 
dlapoaing  mind  and  memory,  and  understood 
the  nature  and  character  of  the  Instrument 
he  was  executing  and  the  nature  and  extent 
of  the  pro[>erty  of  whldi  he  was  dlqioslng 
thereby,  and  comprehended  and  appreciated 
the  claims  on  his  properly  of  the  vartous 
members  of  tb»  family ;  that  said  Instrument 
was  not  procured  to  be  made  by  the  undue  In- 
fluence of  any  person,  but  was  executed  by 
Orlando  Undesmfth  of  his  own  tne  will  and 
as  his  voluntary  act;  and  that  such  will  so 
Executed  by  him  was  never  by  him  revoke<I. 
Orlando  Llndesmith  was  living  with  his  sec- 
ond wife,  with  whom  he  had  made  an  ante- 
nuptial contract  providing  in  some  measure 
for  her  support  in  case  she  survived  blm. 
After  die  will  in  questitm  was  made,  and  a 
few  days  before  his  death,  be  seems  to  have 
been  considerably  exercised  over  some  mat- 
ters connected  with  the  diqwisltion  of  his 
proper^,  and  three  days  before  hla  deatii  he 
sent  for  his  attorney  and  executed  the  fol- 
lowing Instrument:  "Articles  of  agreonent 
made  and  entwed  into  tills  17th  day  of  July, 
1803,  by  and  between  Orlando  Llndesmith, 
Wllhelmlna  Llndeamlth,  his  wife,  and  Da^ 
vld  Bay  Llndesmith,  his  son,  witnesseth: 
That  there  exists  a  marriage  settlenmit  be- 
tween said  Orlando  Llndesmith  and  Wll- 
helmlna Llndesmith,  made  prior  to  their 
marriage,  and  the  said  Orlando  -Llndesmith 
desires  to  make  some  further  provisions  tor 
the  support  of  said  Wilhelmina  Llndesmith 
In  case  of  his  death.  It  baa  berai  therefore 
mutually  agreed  by  and  between  the  parties 
hoeto:  That  the  said  David  Ray  Llnde- 
smith shall  build  a  small  cottage,  containing 
at  least  two  rooms,  made  warm  and  cmntort- 
able.  and  furnish  the  said  Wilhelmina  Llnde- 
smith a  piece  of  garden,  not  exceeding  one 
acre,  and  sufficient  fuel  for  bar  own  use, 
prepared  for  the  stove.  The  said  Wllhehnlna 
Llndesmith  to  have  the  use  ot  said  cottage 
and  garden  during  bar  lifetime,  unless  she 
shall  remarry,  in  which  case  the  foregoing  al- 
lownnce  diall  cease  uid  determine  at  the  time 
of  such  remarriage.  It  is  also  agreed  that 
she  shall  have  the  old  surrey  after  the  death 
of  said  Orlando  Llndesmith,  to  do  with  ss  she 
pleases.   It  is  further  agreed     and  betweoi 


the  parties  hereto  that  the  said  David  Ray 
Llndesmith  shall  pay  to  the  said  Wilhelmina 
Undesmlth  tibe  sum  ot  three  hundred  dol- 
lars per  annum.  In  quarterly  InstallmesitB  of 
seventy-five  dollars  each,  from  the  date  of 
the  death  of  said  Orlando  Llndesmith  until 
their  youngest  child,  Helen,  shall  reach  the 
age  of  sixteen  years,  and  that  provisions 
herein  made  shall  be  and  remain  a  lien  on  the 
estate  of  Orlando  Llndesmith  tmtll  they  are 
fulfilled,  and  that  the  provisions  herein  are  sat- 
isfactory to  all  the  parties  hereto."  The  In- 
strument was  signed  by  the  decedent  and  by 
his  son,  David  Ray  Llndesmith,  and  his  wife, 
Wilhelmina  Llndesmith,  and  was  witnessed 
by  Lewis  L.  Wheelock  and  Everett  E.  Liode- 
smltb.  There  was  no  formal  attestation 
clause.  It  appears  merely  that  the  instru- 
ment was  signed  "in  the  presence  or*  the  wit- 
nesses and  aduiowledged  before  a  notary 
public 

The  appellants  claim  that  this  pai>er  was 
a  revocation  of  the  will  of  May  Stb,  and  tliat 
therefore  the  heirs  of  Orlando  Llndesmith 
take  the  estate  in  the  proportions  deterndned 
by  the  statutfe  The  instrument  Is  not  testa- 
mentary in  character.  It  is  a  contract  be- 
tween Orlando  Llndesmith  and  his  son.  who 
was  the  principal  Ijeneficlary  under  the  will, 
to  which  the  wife  assents,  which  binds  the  sou 
from  the  date  thereof  to  make  the  provision 
therein  stated  for  hte  mother  after  the  death 
of  her  husband.  It  Is  complete  and  unambig- 
uous, and  the  oral  evidence  offered  for  the 
purpose  of  showing  that  Orlando  Llndesmith 
Intended  and  understood  It  to  be  a  revocation 
of  the  will  of  May  8th  was  properly  ezcladed. 
We  agree  with  the  learned  trial  court  that 
"the  purpose  of  this  contract  is  clear,  and  Ito 
language  and  the  circumstances  under  which 
it  was  executed  make  it  plain  that  its  exe- 
cutifm  was  simply  for  tlie  purpose  debated 
on  its  face,  namely,  to  provide  additional  sup- 
port for  Undesmith's  wife,  who,  as  he  well 
knew,  was  soon  to  become  his  widow.  To 
permit  an  Instrument  so  clesr  and  plain  to 
its  terms  to  be  by  parol  evidence  tronstormed 
Into  a  revocation  of  Ids  will  would  be^  not 
to  explain  or  make  clear  such  instrument, 
but  to  wholly  Change  its  meaning  and  mani- 
fest import"  It  ia  not  claimed  that  the  in- 
strument in  question  was  not  such  as  he  in- 
tended It  to  be,  or  that  there  was  any  mto* 
take  or  fraud  to  Its  preparatl<m,  but  simply 
that  the  language  used  was  intraded  to  mean, 
and  does  really  mean,  something  entire  cUf- 
feroit  from  what  it  says,  somethtng  that 
would  not  be  even  suspected  from  a  mere 
readily  of  the  instrument  Gen.  8t  X8M, 
f  40S0,  iirovides  the  only  methods  by  wtdch  a 
will  can  be  revoked.  Graham  v.  Bnrcfa,  47 
Minn.  171,  49  N.  W.  687,  28  Am.  St  Bep.  539. 

The  othCT  assignments  of  errw  have  been 
considered  and  found  to  be  withont  merit 

Order  afllrmad. 
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ALLBBIOHT  t.  NORTHEBN  PAO.  BY.  CO. 
{Saprame  Ooart  of  Minnesota.   Nor.  S,  1906.) 

1.  Oauk — Sehtb  or  Deeb — Maktjfactueb. 

On  the  authority  of  Linden  v.  ItfcConntck, 
96  N.  W.  786,  90  Uinn.  837,  AeJd,  that  a  person 
who  in  good  faith  lawfnll;  parchases  deer  and 
moose  skins,  taken  from  animals  lawfully  killed, 
for  the  puri>08e  of  tanning  the  same  and  usinf 
tboQ  in  mannfactarlng,  acq  aires  a  valid  titla 
thereto. 

2.  SaHB— SHIPHENT  out  OT  SfTATK. 

Deer  and  moose  skips,  pnrchased  in  good 
faith  from  persons  who  nave  tak^i  them  from 
animals  legally  killed  daring  the  open  season, 
may  lawfully  be  shipped  out  of  the  state  for 
the  pnri»ose  of  being  tanned  and  returned  to  the 
shipper  for  use  in  manafactoring  gloves  tind 
mittens. 
(Syllabns  by  the  Court) 

Aiq^eal  from  District  Co  art.  Crow  Wing 
Cotmtr;  W.  8.  McOtenabui,  Judge. 

Action  b7  Cllfbm  A.  Allbrigbt,  execator 
of  Loren  B.  Warrai,  agalnat  tbe  Nortban 
Padflc  Railway  Goiiq)aiir.  Verdict  for  plain- 
tiff. From  an  order  denying  a  motion  for 
Jndsment  notwithstanding  tbe  verdict  or  for 
a  new  trial,  defendant  appeala.  Affirmed. 

Polk  ft  Polk  and  Donglas  &  Grlgga,  for 
appellant  Clifton  A.  Ain)rlKbt;  for  reefpond- 
ent 

ELLIOTT,  J.  Tbe  plaintiff  recovered  a 
verdict  against  the  defendant  in  an  action 
brought  for  tbe  valae  of  certain  deer  and 
moose  hides.  From  an  order  denying  an 
alternative  motion  for  judgment  notwith- 
standing tbe  verdict  or  for  a  new  trial,  the 
defendant  appealed. 

On  tbe  11th  day  of  April,  1900,  the  plain- 
tUTs  intestate,  Loren  E.  Warren,  delivered 
to  the  defendant  railway  company  at  Braln- 
erd,  Minn.,  three  rolls  or  bundles  of  deer 
skins  and  moose  hides,  containing  70  hides, 
all  of  the  value  of  $179.12,  to  be  by  defend- 
ant carried  to  Johnstown,  In  the  state  of  New 
York,  for  the  purpose  of  being  tanned,  and 
then  returned  to  Warren  at  Bralnerd,  Minn. 
Tbe  hides  and  skins  in  question  had  been 
taken  from  animals  legally  killed  by  other 
parties  within  the  state  during  the  open 
season,  and  had  been  purchased  by  Warren 
In  good  faith  for  a  valuable  consideration. 
Warren  was  at  the  time  engaged  in  the 
manufacture  of  gloves  and  mittens,  and 
used  hides  and  skins  of  this  kind  in  bis 
business.  The  bides  were  taken  from  the 
possession  of  the  defendant  by  the  board 
of  game  and  flsh  commission  under  the 
claim  that  they  were  the  property  of  the 
state,  were  contraband  In  the  hands  of  War- 
ren, and  were  being  shipped  out  of  the  state 
in  violation  of  chapter  221,  p.  409,  Gen. 
Laws  1887.  and  the  acts  amendatory  thereto. 

There  seems  to  be  no  controversy  about 
tbe  facts,  although  It  is  claimed  In  respond- 
ent's brief  that  the  evidence  tending  to  ahow 
the  purpose  for  which  the  bides  were  being 
shipped  ont  of  the  state  was  stricken  from 
the  record.  ^Hie  record  ehowa,  howeverp 


that  all  of  the  evidence  of  this  diaracter 
was  not  stricken  out,  and  snfBdent  remains 
to  sustain  tbe  plalntifF's  contention  in  this 
respect  On  tbeee  facts  tbe  question  Is 
whether,  under  the  act  of  1897,  a  person 
during  tbe  closed  season  can  legally  ac- 
quire title  to  deer  skins  and  moose  hides, 
taken  from  animals  lawfully  killed  during 
tbe  open  season  by  other  persons,  and  ship 
them  out  of  the  state,  to  be  tanned  and 
returned  to  him  for  use  in  manufacturing. 
We  do  not  think  it  necessary  to  review  the 
Bttthoritiee  and  statutes  of  this  state,  as  It 
is  very  clear  that  the  trial  court  was  rlgbt 
in  holding  that  the  case  is  controlled  by  Lin- 
den V.  McOormidE,  90  Minn.  887,  96  N.  W. 
786. 

Tbe  order  appealed  from  la  therefore  af- 
flrmed. 


ELLINGTON  T.  GREAT  NORTHERN  RT. 
CO. 

(Supreme  Court  of  Minnesota.  Nov.  10,  1905.) 
1.  Railboads— Ofbbatioh  or  Road— Pas- 

BONAL  INJUBUCS— NkOLIOBKCS. 
To  render  a  railroad  company  liable  for 
Injnries  resulting  from  the  operation  of  its 
trains  or  other  conduct  of  Its  business  and 
affairs.  It  must  appear  that  the  company  failed 
In  the  performance  of  some  dn^  It  owed  to  the 
injured  party. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  S  1235.] 

2  Saub— Injubies  to  Tbbspasseb. 

A  railroad  company  as  a  general  rule  owes 
no  Autj  to  a  trespasaer  upon  its  premises,  child 
or  adult,  except  to  refrain  from  wantonly  or 
willfully  injuring  bim. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  S8  1238,  1239.] 

3.  Saue— Injubies  to  Child. 

On  the  facts  disclosed  by  the  record,  which 
are  stated  in  the  opinion,  it  is  keJd  that  plain- 
tiff's Intestate  was,  at  tbe  time  of  the  Injnry 
resulting  in  his  death,  to  recover  for  which  this 
action  was  brought,  a  trespasser  upon  defendant's 
premises,  and  defendant  owed  him  no  duty  to 
discover  his  presence  thereon  before  moving  the 
cars  which  ran  upon  and  killed  him.  The 
general  rule  that  a  railroad  company  Is  under 
no  legal  obligation  to  keep  a  lookont  for  tres- 
passers upon  its  premises,  adults  or  children, 
except  to  avoid  ininry  to  them  after  discovering 
their  presence,  applies. 

[Ed.  Note. — For  easBs  In  point,  aee  vol.  41, 
Cent.  Dig.  Balbroads,  H  1288;  1261,  12a2L] 

4.  Saub— Fences, 

A  fence  constructed  In  accordance  with  tbe 
provisions  of  Gen.  St.  1894,  t  2055.  is  a  suf- 
ficient compliance  with  the  statutes  requiring 
a  railroad  company  to  fence  its  right  of  way. 
even  though  the  road  so  fenced  extends  iiarallel 
to  and  within  100  feet  of  a  public  highway.  , 
6.  Same— Statutes— Repeal. 

Gen.  St  1894,  9  2698,  requiring  every  rail- 
road company  to  fence  its  line  of  road,  when 
operated  along  and  within  100  feet  of  a  public 
highway,  with  a  suitable  and  snbstaotial  post 
and  board  or  stone  fence,  was  repealed  by  impli- 
cation by  the  statutory  enactments  referred  to 
in  the  opinion. 

6.  Sahi— Pailubb  to  Fbnob— Neoligbnce. 

The  fallnre  of  a  railroad  company  to  fence 
Its  load  as  required  by  statute  la  prima  facie, 
but  not  eonduslvei  evidence  of  negligence. 
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When  not  fenced,  the  qtnstion  whether  a  prop«r- 
W  cwBtracted  fence  would  have  prevented  a 
child  at  tender  years  fnwt  going  upon  the  right 
of  way  is  a  qnutlon  of  fact 
(Syllabus  hy  the  Court) 

Appeal  from  District  Court,  Polk  GoiiDty; 
William  Watts,  Judge. 

Action  by  Lewis  Ellington,  admlnlatrator 
of  Hans  Hermand  Ameson,  against  the  Great 
Northern  Railway  Company.  Verdict  for 
defendant  From  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Ole  3,  Vanle  and  Wm.  P.  Murphy,  for 
appellant  M.  L.  ConntrTman  and  A.  <X 
Wilkinaon,  for  respondent 

BROWN,  J.  The  facts  In  this  case  are  aa 
follows:  The  line  of  defendant's  railroad 
extends  through  the  village  of  Carman,  a 
suburb  and  within  the  limits  of  the  city  of 
Crookston.  In  the  vicinity  of  the  place 
where  the  accident  complnlned  of  occurred 
Its  yards  are  located,  within  which  are  a 
coal  shed.  Icehouse,  and  several  side  tradts, 
all  upon  the  right  of  way.  The  land  on 
each  side  of  the  track  is  platted  Into  lots  and 
blocks,  with  a  street  extending  along  the 
line  of  and  between  the  right  of  way  and  the 
platted  lots ;  but  no  streets  extend  across  the 
right  of  way.  Deceased,  a  boy  four  years  of 
age,  lived  with  bis  parents  on  one  of  the 
platted  lots,  a  short  distance  away,  where 
they  had  resided  for  some  time  prior  to  the 
accident  On  August  9,  1904,  at  about  7 :30 
o'clock  in  the  evening,  the  servants  of  defend- 
ant backed  one  of  its  engines  down  the  side 
track  leading  to  the  coal  shed  for  the  purpose 
of  taking  on  coal.  Two  freight  cars  stood  in 
the  way  on  the  same  track,  and  the  engineer 
pushed  or  "shunted"  them  forward  a  distance 
of  200  feet  or  more,  where  th^  collided  with 
and  were  stopped  by  a  loaded  car  standing 
further  down  this  track.  The  Impact  sent 
the  loaded  car  forward  30  or  40  feet  Soon 
after  plaintifTs  Intestate  was  found  dead 
underneath  the  forward  end  of  the  two  cars 
so  shunted  down  the  track.  How  the  child 
came  to  be  at  the  point  of  collision  between 
the  cars,  or  just  how  the  accident  happened, 
was  not  made  clear  by  the  evidence.  There 
was  evidence  showing  that  his  parents  had. 
Just  prior  to  the  accident,  sent  him  on  an 
errand  to  a  neighbor  living  on  the  opposite 
side  of  the  track.  This  action  was  brought 
to  recover  for  the  boy's  death  upon  two 
grounds  of  alleged  negligence:  First,  that 
defendant  bad  failed  and  neglected  to  fence 
Its  right  of  way  at  the  place  of  the  accident ; 
and,  second,  that  the  servants  and  agents  of 
defendant  were  negligent  and  careless  in  the 
manner  of  moving  the  cars  which  stood  In  the 
way  of  the  approach  of  the  engine  to  the  coal 
shed,  and  that  no  precautions  were  taken 
before  doing  so  to  ascertain  whether  any 
children  or  others  were  in  or  about  the  yards 
at  a  place  of  danger.  The  defense  was.  In 
addition  to  the  contention  that  the  absence 
of  the  fence  was  not  the  proximate  cause  of 


the  accident,  that  the  parents  of  deceased 
wwe  guilty  of  contributny  negligence  In 
sending  him  on  an  errand  to  the  neighbor 
residing  at  the  opposite  side  of  the  yards; 
there  being  no  crossing  over  the  right  of  way 
at  this  placfc  The  jury  returned  a  verdict 
for  defendant,  and  plaintiff  appealed  from  an 
order  denying  bis  motion  for  a  new  trial. 
Sev^al  errors  are  assigned,  which  wUI  be 
disposed  of  in  the  order  stated  in  the  brief. 

1.  It  was  conceded  on  the  trial  that  the 
rl^t  of  way  was  not*fenced  as  required  by 
statute,  and  the  trial  court  Instructed  the 
Jury  that  such  failure  on  the  part  of  defmd- 
ant  constituted  evidence  of  Diligence  on  its 
part,  but  submitted  to  them  the  question 
whether  the  absence  of  the  fence  was  the 
proximate  cause  of  the  accident;  and,  fur- 
ther, that  a  fence  constructed  in  accordance 
with  the  provisions  of  section  205S,  Gen.  8t 
1894,  would  be  a  compliance  with  the  law 
requiring  defendant  to  fence  its  right  of  way, 
and  left  It  to  the  Jury  to  say  whetho-  such  a 
fence,  had  It  been  constructed,  wonld  have 
prevented  the  deceased  from  going  upon  the 
track  at  the  time  in  question.  It  Is  contend- 
ed on  the  part  of  plaintiff  that  the  court  err- 
ed In  these  Instructions.  We  are  unable  to 
concur  In  this  contention.  Section  2692,  Gen. 
St  1894,  requires  all  railroad  companies 
owning  or  operating  a  railroad  in  this  state 
to  build  and  maintain  a  good  and  sufficient 
fence  on  each  side  of  such  road,  and  sectioc 
2693  provides  that  a  failure  of  the  company 
to  comply  with  this  requirement  shall  be 
deemed  evidence  of  negligence  on  Its  part. 
In  construing  this  statute,  we  have  never 
held  that  a  failure  of  compliance  therewith 
was  conclusive  evidraice  of  n^ligenc&  The 
most  the  court  has  said  in  any  case  has  been 
declaratory  of  the  statute,  which  makes  rach 
failure  evidence  of  negligence  against  the 
company.  Gen.  St  1894,  1  2693;  Rosae  v. 
Duluth  Ry.  Co.,  68  Minn.  216,  71  N.  W.  20, 
87  L.  R.  A.  591,  64  Am.  St  Rep.  472.  It  was 
in  tbis  view  of  the  law  that  the  trial  court 
submitted  to  the  Jury  the  question  whether, 
if  a  proper  fence  at  the  place  of  this  accident 
had  been  erected,  It  would  have  prevented 
the  deceased  from  going  upon  the  rlgbt  of 
way.  It  was  held  In  the  case  of  Halverson 
T.  M.  &  St.  L.  Ry.  Co.,  32  Minn.  88,  19  N. 
W.  892,  that  as  to  certain  animals,  such  as 
horses.  It  would  be  clear,  as  a  matter  of  law, 
that  a  fence  would  "turn"  them,  and  as  to 
other  animals,  such  as  she^  or  swine,  it 
would  be  a  question  of  fact  deprading  upon 
the  size  of  the  animal;  and  In  a  case  like 
that  at  bar,  whether  a  fence  constructed  as 
required  by  law  would  prevent  chlldrot  from 
passing  It  and  going  upon  the  right  of  way 
Is  a  question  of  fact  to  be  determined  accord- 
ing to  the  facts  and  circumstances  presented 
by  the  evidence.  In  Fezler  v.  WlUmar  * 
Sioux  Falls  Ry.  Co.,  85  Minn.  252,  88  N.  W. 
746,  It  was  held  as  a  matter  of  law  that  the 
absence  of  the  fence  was  not  the  proximate 
cause  of  the  Injury  then  complained  oi.  So 
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on  tbli  feature  of  tbe  cue  the  trial  court 
ctwrectlr  Instmcted  tbe  Jnry. 

It  !■  alBO  nrsetf  Hut  tlie  conrt  omd  In 
■tatlnff  to  tiie  ivry  tiut  a  fence  conatmctea 
In  accordance  with  the  proYlalons  of  eectim 
Gen.  St  1804,  would  be  a  comitllance 
with  the  railroad  fmce  law;  It  bcAag  Indatod, 
In  thla  connectl<ni,  that  ae  the  right  of  way 
In  question  extended  alouR  and  adjacent  to 
a  public  street,  the  company  was  zequlred  to 
fence  the  same  In  accordance  with  the  pro- 
Tlslona  of  section  2698.  That  statute  was 
pa  seed  In  1870,  and  Is  the  first  railroad  fence 
law  enacted  1^  oar  Legialatnre.  It  proridea 
that  it  shall  be  the  duty  of  every  railroad 
owporatlon  within  this  state  to  cause  Its 
line  of  road,  ^wn  op«ated  along  or  upon  the 
line  of  any  public  road  or  highway,  or  par- 
allel thereto  and  within  100  feet  distant 
thereCrom,  to  «ect  and  maintain  a  soitaUe 
and  snbatantial  post  and  board  or  atone  fence, 
at  least  S  feet  in  Iwlgtat,  along  or  near  tbe 
Una  of  its  road,  so  as  to  separate  the  same 
from  tbe  highway  and  prevent  tbe  passage 
of  teama  or  animate  over  tba  track  at  places 
other  than  regular  and  j^operly  constructed 
crossings.  It  la  Indsted  tbAt  this  statute  la 
SAIII  in  force,  and  that,  as  the  evidence  Is 
condaalTe  of  defendant's  fallnze  to  comply 
with  It,  tbe  court  oared  In  instructing  tbe 
Jury  that  the  fence  provided  for  by  section 
2050  was  snffletoit  An  examination  of  the 
Tarlons  statutes  on  ttiis  subject  leads  to  the 
conclusion  that  thli  statute  has  been  repraled. 
Subsequent  to  Ita  enactment  tbe  Legislature 
passed  section  2602  (cha^^ter  24^  pu  40,  Gen. 
Laws  1876),  by  which  all  railroad  companies 
were  required  to  fence  their  tracks  by  good 
and  snbatantial  fencea,  and  for  a  failure  to 
do  BO  Imposed  a  liability  for  all  damages 
Buffered  by  any  person  In  consequence  of 
such  neglect  Section  2055  was  passed  long 
anbseqnent  to  the  passage  of  sectitHi  2698, 
and  was  held  In  Halverscm  v.  M.  &  St.  L.  By. 
Co.,  supra,  to  apply  to  railroad  companies. 
That  section  provides  tiiat  lu  all  cases  where 
any  law  of  this  state  requires  to  be  erected 
or  maintained  any  fence  ac  fences  for  any 
purpose  whatever.  It  Aall  be  a  aofflclent  com- 
pliance vrtth  such  lav  If  there  shall  be  erect- 
ed and  maintained  a  barbed  wire  fence,  con- 
■istlng  of  two  barbed  wires  and  one  smooth 
wire,  wltti  at  least  40  barbe  to  the  rod;  the 
wire  to  be  firmly  fastened  to  posts  not  more 
than  two  toOa  apart  The  language  of  that 
statute  Is  broad  and  otHnprehraiidve,  and 
must  be  taken  to  have  been  Intended  by  the 
Legislature  to  cover  tbe  entire  subject  of 
fences;  and,  though  repeals  by  Implication 
are  not  favored,  the  conclusion  is  unavoidable 
that  section  2G08  was  thereby  repealed.  We 
have  examined  the  decisions  of  the  court 
where  the  duty  of  a  railroad  company  to 
fence  Its  right  of  way  has  been  involved, 
and  in  no  case  la  section  2688  relied  upon  or 
referred  ta  Fnnn  this.  In  view  ot  the  fact 
that  many  miles  of  railroad  In  this  state 
extend  along  public  highways,  and  thla  par- 


ticular statute  has  never  ben  Invoked,  tbe 
Inference  arises  Oat  It  haa  been  conaldered 
as  repealed. 

2.  It  la  further  Insisted  that  the  court  wred 
in  taking  from  the  Jury  tin  question  whether 
defendant  was  guilty  of  negligence  in  not 
taking  precautions,  before  moving  tbe  cars 
which  ran  upcm  and  killed  the  child,  to  as- 
certain if  any  children  or  other  persona 
were  In  or  about  the  yarda  It  Is  claimed 
that  young  children  were  in  the  bablt  of 
frequenting  tbe  right  of  vniy  in  this  im- 
mediate Tldnlty.  and  that  such  practice  was 
known  to  the  agenta  of  d^endant  In  view 
of  which  counsel  contends  that  tt  was  the 
duty  of  the  company,  before  moving  the 
cars  about  the  yard,  to  take  some  steiw  to 
ascertain  whether  children  were  there,  and. 
If  so,  to  guard  against  injuring  them.  There 
was  no  error  in  the  action  of  tbe  court  in 
witbdrawing  this  question  from  the  jury. 
Tbe  doctrine  laid  down  by  some  of  the  oourte, 
to  the  effect  that  a  railroad  company  is 
under  legal  obligation  to  keep  a  constant 
lookout  for  trespassers  particularly  children 
and  is  liable  for  injuries  resulting  from  a  fail- 
ure to  do  BO,  has  never  been  followed  <v 
a{^lled  In  this  state.  TbiB  court  has  stead- 
ily adhered  to  what  seems  to  us  the  more 
Just  and  equitable  doctrine  ivevalllng  in 
most  of  the  courte  (23  Am.  &  Eng.  Ency. 
Law  [2d  Ed.]  TSSi,  that  to  render  a  railroad 
company  liable  for  injuries  resulting  from 
the  operation  of  trains  or  other  conduct  of 
Its  tnuInesB,  it  must  appear  that  the  company 
failed  In  tbe  performance  of  some  duty  It 
owed  the  injured  party;  such  failure  belUK 
tiie  proximate  cause  of  tbe  injury.  Akers 
T.  C,  St  P.,  M.  ft  O.  Ry.  Co.,  S8  Minn.  S40, 
60  N.  W.  069;  Wickenburg  t.  H.,  St  P.  ft 
S.  S.  M.  Ry.  Co.  (Minn.)  102  N.  W.  718.  We 
have  always  held  that  a  railroad  company 
owes  no  duty  to  a  trespasser,  except  to  re- 
frain fKHDn  wantonly  or  wiUfuUy  Injuring 
him.  This  rule  has  been  applied  both  as  to 
adulte  and  children  for  many  years.  In 
Bcheffler  t.  M.  ft  St  L.  Ry.  Co.,  32  Minn.  518, 
21  N.  W.  711,  It  appeared  that  a  child  18 
months  of  age  strayed  from  his  home,  a 
short  distance  from  the  railroad  track,  on 
tbe  right  of  way  at  a  p<^t  not  a  public 
crossing,  and  was  killed  by  a  passing  train. 
The  trial  conrt  charged  tbe  Jury  in  that  case 
that  If  the  engineer  in  charge  of  the  train 
could  by  tbe  exercise  of  reasonable  care  have 
seen  tiie  child  upon  the  track  in  time  to  have 
avoted  the  accident  the  company  was  liable. 
On  review  In  this  court  the  Instruction  was 
held  erroneous.  In  disposing  of  tbe  question 
tbe  court  said  that  defendant  did  not  owe  tbe 
child,  a  trespasser,  the  duty  of  having  its 
engineer  lo<^  to  see  if  he  was  upon  tbe  track, 
and  therefore  tin  fact  that  tbe  engineer 
could  have  seen  him  If  he  had  looked  did  not 
make  the  company  liable.  In  Uepfel  v.  St 
P.,  M.  ft  M.  Ry.  Oo.»  40  Minn.  263,  51  N.  W. 
1048,  the  court  satd:  "A  railway  company 
Is  not  ordinarily  obliged  to  ke^  a  lookout 
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for  tcwpamras,  whether  aaults  or  children, 
on  Its  can  or  tndc,  nor  to  presume  that  ther 
will  expofie  tbemselTes  to  danger  thereon; 
bat  having  notice  of  tb^  presence  and  tbat 
tbey  are  In  danger*  Its  fwrranta  controlling 
tibe  movements  of  Its  cars  or  madilnery  are 
bound  to  nae  reasonable  care  to  avert  It*' 
See  also,  Stadley  t.  St  P.  &  D.  By.  Co.,  48 
Minn.  249,  Bl  N.  W.  116. 

The  precise  question  here  before  ns  was 
presented  and  argued  In  tiie  case  of  Mattes 
V.  O.  N.  By.  Ga  (Minn.)  104  K.  W.  234,  and. 
though  not  covered  by  the  opinion.  It  was 
not  r^arded  as  consistent  with  the  rules  on 
the  subject  therefcofwe  applied  in  similar 
cases.  Of  course.  In  all  cases  where  the  pres- 
ence of  trespassers  la  known,  proper  care  must 
be  exercised  to  avoid  Injuring  theuL  Sloni- 
ker  V.  6.  N.  By.  Oo^  76  Minn.  306.  79  N.  W. 
168L  And  where  the  company  expressly  or 
by  slloit  acquiescence  permits  Its  yards  and 
premises  to  be  frequented  or  used  by  the  pab- 
Uc  goierally,  or  permits  such  conditions  re- 
specting the  use  thereof  to  exist  as  to  make 
it  reasonable  to  anticipate  the  presence  of 
treqwssers,  proper  precautions  must  be  taken 
to  ascertain  whether  any  are  present  that  In- 
Jury  to  them  may  be  avoided.  But  such  Is 
not  this  esse.  The  evidence  falls  to  show 
that  the  company,  expressly  or  Impliedly,  per- 
mitted children  to  frequent  its  yards  for  the 
purpose  of  play  or  otherwise,  and  therefore 
no  duty  to  anticipate  their  probable  presence 
existed.  No  highway  extended  over  the  rail- 
road yards,  and  we  find  no  evidence  in  the 
record  tending  to  show  that  people  living  Id 
the  vicinity  were  in  the  habit  of  crossing  the 
trade  at  this  point  or  making  use  of  the  same 
as  a  highway.  While  the  evidence  shows 
that  children  were  to  some  extent  in  the 
habit  of  going  upon  the  yards — smaller  ones 
at  the  Icehouse,  picking  up  particles  of  Ice, 
and  larger  ones  at  the  coal  shed,  shooting 
pigeons — it  Is  clear  that  the  agents  of  the 
company,  whenever  they  were  fonnd  there, 
drove  them  away,  and  the  evidence  does  not 
show  that  they  ever  knowingly  permitted 
them  to  remain.  Deceased  was  not  upon  the 
premises  as  a  licensee,  by  the  exfH'esB  or  Im- 
plied invitation  of  defendant  but  on  the  con- 
trary, was  a  trespasser,  and  the  rule  that  a 
railroad  company  owes  no  duty  to  a  tres- 
passer, whether  child  or  adult  except  to  re- 
frain from  knowingly  or  willfully  Injuring 
him  after  discovering  hla  presence,  applies. 
The  only  exception  to  this  rule,  so  far  as  our 
decisions  are  concerned,  Is  found  in  the  so- 
called  "turntable"  and  similar  cases;  but  It 
can  have  no  application  to  a  case  like  that  at 
bar.  The  doctrine  of  those  cases  is  founded 
on  the  conduct  of  the  owner  of  praises  In 
keeping  thereon  unconcealed  and  unprotected 
dangerous  instrumentalities,  which  are  In 
their  natnre  alluring  and  attractive  to  chil- 
dren of  tender  yeara  Frvn  such  conduct  on 
the  part  of  the  owner  of  the  premises,  the 
law  implies  an  lnvltatl<m  to  infanta  to  enter 
tbereon  for  the  purpose  of  amusing  tbent- 


selves.  But  this  court  has  declined  to  extend 
that  doctrine  to  other  eases,  and  It  has  been 
strictly  limited  to  dangerous  machinery  and 
instrumentalities.  Keefe  v.  M.  &  St  P.  By. 
Co.,  21  HInn.  207,  18  Am.  Rep.  393 ;  Mattson 
V.  M.  &  N.  W.  R.  Co.  (Minn.)  104  N.  W.  443; 
Brlckson  v.  G.  N.  By.  Co.,  82  Mlna  00.  84  N. 
W.  462,  61  L.  R.  A.  646,  83  Am.  8t  Rep.  410; 
Stendal  v.  Boyd,  73  Minn.  63,  76  N.  W.  735, 
42  L.  R.  A.  288,  72  Am.  St  Rep.  607 ;  Haeslegr 
V.  W.  &  St  P.  Ry.  Co.,  46  Minn.  233,  48  N.  W. 
1023,  24  Am.  St  Rep  220.  Deceased  was  not 
lured  or  attracted  to  the  railroad  yards  by 
unprotected  machinery  or  other  dangerous 
Instrumentalities  kept  thereon  by  defendant 
and  the  case  does  not  omie  within  tbe  doc- 
trine of  the  "Turntable  Oases.** 

S.  There  was  no  error  In  the  charge  of  the 
court  an  tbe  subject  of  contributory  negli- 
gence. From  what  has  been  said  on  tbe  other 
branch  of  tbe  case.  It  follows  that  def«idant 
was  not  required  to  kee|>  a  lotAout  tat  tres- 
passers, nor  to  exercise  care  to  discover  th^ 
presence  npon  Its  premises,  ^e  trial  court 
correctly  said  to  the  Jury  tbat  the  parents 
of  deceased  smt  him  on  an  errand  on  the 
opposite  side  of  the  railroad  yards,  they  were 
gnilly  of  ctmtrtbutory  negligence^  llsere  was 
no  evidence  that  defendant's  employte  knew 
of  the  presence  of  deceased  on  the  trat^  and 
the  rule  of  willful  and  wanttm  necUgence 
does  not  apply. 

This  disposes  of  all  the  assignments  of  error 
requiring  especial  attentldh  and  results  In  an 
aflSrmance  of  the  order  appealed  fAnu. 

Order  affirmed. 


BBX3UBITT  TRUST  GO.  r.  JOBS'TIMQ  et  al. 

(Supreme  Coart  of  Mtonesota.   Nov.  10,  1903.) 

1.  Co nTRAOTS— Judicial  Cohbtbuctioh—In- 
TENT  or  Pabtibs. 

The  sole  office  of  the  rules  of  Judicial  con- 
struction is  to  sscertaiD  and  declare  the  inten- 
tiou  of  the  partifls,  aa  made  apparent  and  evi- 
denced by  the  language  of  the  fnstrument  con- 
Rtmed.  taken  in  its  entirety,  and  particular 
forma  of  expression,  technical  legal  phraseolocr. 
and  rules  of  grammatical  analyxauon  are  not 
conclusive.  The  writing  la  taken  as  a  whol«. 
and  the  various  provisions  thereof.  If  Incongru- 
OUB  and  Inconsistent  made  to  harmonise  an4 
unite  Id  a  contristent  agreement  In  consonance 
-with  the  intention  of  the  parties. 

2.  DBBDS  —  OOHSTBTJCnOH  —  IHTEB— g  GOK- 
VEYSD — EaSEUENT. 

A  deed  of  real  property  c<Hiveyed  to  tbe 
grantee  "a  peri>etual  easement,  for  the  purposen 
of  a  public  levee  or  street  only,  over  and  upon 
lot  numbered  2  In  block  A,  and  lots  3,  4,  and  5 
In  block  0,  *  *  *  in  Robertson's  addition  to 
West  St.  Paul,  according  to  the  recorded  plat 
thereof,  and  also  lots  numbered  5  and  6  in 
block  2  in  Marshall's  addition  to  West  St.  Pant. 
*  *  *"  HM,  that  a  perpetual  easement  only 
was  transferred  and  conveyed  by  tbe  deed,  not 
only  to  the  lots  in  Bobertson's  additltm,  bat 
also  to  those  In  Marshall's  addition.  The  words 
"over  and  upon,"  immediately  preceding  tbe 
description  of  tbe  lots  in  Robertson's  addition, 
must,  to  effectuate  the  Intenticm  ot  the  parties, 
be  supplied  hy  tntmdment  immediately  preced- 
ing tbe  description  of  the  lots  in  Marshall*! 
a£litlon. 
(Syllabus  by  the  Court) 
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Appeal  from  Dlstrlet  Court,  Bamwr  Oosn- 
tj ;  Wm.  Lonl*  KeHy.  Judge, 

AcUmi  bj  tin  Secnrlty  Trnrt  Gompeiv 
agatnBt  Frank  H.  Jo«itlng  and  otben.  rnmi 
a  Jndgment  nfmlng  a  new  trial,  plalntlfl 
ai^>ttl8.  Reversed. 

Dnrment  &  Moore,  for  appellant  John  W. 
Pinch  and  Bamnel  Wtaalqr,  for  respondents. 

BROWN,  J.  The  facta  In  this  case  are 
substantially  like  those  presented  In  the  case 
of  Sanborn  t.  Tan  Duyne,  80  Minn.  219,  96 
N.  W.  41;  but  for  a  proper  understanding 
of  the  present  opinion  a  restatement  Is  neces- 
sary. They  are,  In  short,  as  follows:  On 
and  for  some  time  prior  to  Angust  16,  1883, 
one  Daniel  D.  Merrill  was  the  owner  of  lots 
numbered  5  and  6  In  block  2,  located  on  the 
west  bank  of  the  Mississippi  river,  in  Mar- 
shall's addition  to  West  8t  Paul.  Prior  to 
the  date  named  the  municipal  authorities  of 
the  dty  of  St  Paul  instituted  certain  pro- 
ceedings to  condemn  the  same  and  other  real 
property  similarly  situated  and  adjacent 
thereto  for  levee  purposes,  all  of  which  land 
BO  sought  to  be  condemned  belonged  to  and 
was  the  property  of  said  Merrill ;  a  portion 
thereof  being  situated  In  Robertson's  addition 
to  West  St  Paul,  and  a  portion  In  Marshall's 
addition,  and  all  bordering  upon  the  Missis- 
sippi river  and  aiAject  to  ot«^ow  in  time  of 
high  vr&ter,  a  considerable  portion  of  some 
of  the  lots  being  In  the  bed  of  the  river. 
The  proceedings  to  condemn  were  Irr^ular, 
and  donbt  existed  on  the  part  of  the  imuild- 
pal  anthorlties  as  to  tb^  validity,  and  to 
obviate  any  such  defect  an  agreement  was 
entered  Into  betwew  the  dty  and  Merrill 
l>T  wblcb  the  lattw  conveyed  the  property 
to  the  city  for  the  conslderatloD  of  $700.  The 
conveyance  was  In  the  form  of  a  warranty 
deed;  the  part  here  Important  being  as  fol- 
lows :  "This  Indenture,  made  this  IBth  day 
of  August  In  the  year  of  our  Lord  one 
tbonsand  dght  hnndriBd  and  eighty-three,  be- 
tween Daniel  D.  MerrlU  and  Alice  K.  Merrill, 
tola  wife,  of  Ramsey  county,  Minnesota,  pai^ 
ties  of  the  first  part,  and  the  dty  of  8t  ^nl, 
Ranw^  comity,  Minnesota,  party  ot  the  sec* 
ond  part  wltnessetb :  That  the  said  parties 
of  the  first  part  In  consideration  of  the  sum 
of  seven  hundred  (fTOO)  dollars  to  them  in 
band  paid  by  the  said  parly  of  the  second 
l»art  tbe  receipt  whereat  Is  hereby  adcnowl- 
edged,  have  granted,  bargained,  sold,  and  coo- 
T^ed  and  do  by  these  presents  gran^  bar- 
gain, Bsll,  and  oonv^,  to  the  said  party  of 
the  second  part  Its  snccessors,  heirs,  and  as- 
signs, fbrevw,  all  those  tracts,  pieces,  or 
parcels  of  land  lying  and  being  in  the  connly 
of  Rams^  and  state  of  Minnesota,  described 
as  follows,  to  wit:  A  perpetual  easement 
for  the  purpose  of  a  public  levee  or  street 
only,  over  and  npon  lots  numbered  2  (2)  In 
block  A,  lots  number  three  (8)  and  four  (4) 
in  block  0,  lots  number  one  (1)  and  two  (2) 
and  three  (3)  in  block  Si,  lot  five  (S)  In  block 


one  Irandred  and  tf^ty-Oiree  (18S),  and 
lots  fonr  (4)  and  five  (0)  In  block  one  hun- 
dred and  eiffhty-elght  (188),  all  In  Rober^ 
son's  addltim  to  West  St  Paol.  according  to 
the  recorded  plat  thereof,  and  also  lots  num- 
bered five  (6)  and  six  (6)  In  block  two  (2> 
In  Marshall's  addition  to  West  St  Paul,  ac- 
cording to  the  recorded  plat  thereof  In  the 
office  of  the  register  of  deeds  In  and  for  said 
county."  The  city  never  made  use  of  the 
property  for  the  purposes  for  which  It  was 
acquired,  namely,  levee  or  street  purposes; 
but  under  and  pursuant  to  chapter  S4,  p.  266, 
Special  Laws  of  the  year  1891,  being  an  act 
to  authorize  the  common  coundl  of  the  city 
of  St  Paul  to  lease  this  particular  property, 
the  municipal  authorities  leased  tbe  same  to 
the  defendants  In  this  action,  who  have  erect- 
ed thereon  a  manufacturing  establlBtiment, 
the  buildlnga  being  so  erected  that  they  can 
be  readily  removed  without  injury  to  the 
real  estate,  and  they  are  now  tn  possession 
of  tbe  property  under  and  by  virtue  of  that 
contract,  claiming  no  other  right  or  title.  In 
1893  Merrill  became  Insolvent  and  made  a 
general  assignment  for  the  benefit  of  bis  cred- 
itors to  the  Security  Trust  Company.  The 
trust  company  accepted  the  trust  imposed  by 
the  assignment  and  at  the  time  of  the  c<Hn- 
mencement  of  this  action  was  acting  in  that 
capadty,  and  brought  tbe  same  as  assignee 
of  Merrill.  Subsequentiy  the  trust  company 
duly  sold  and  transferred  to  the  plaintiff, 
Lawton,  all  of  Merrill's  right  title,  and  in- 
terest in  and  to  the  lands,  and  he  was  duly 
substituted  as  plaintiff  in  the  action,  so  that 
the  controversy  is  now  between  Lawton,  who 
has  succeeded  to  the  rights  of  Merrill, 
through  the  trust  company,  assignee,  and  the 
defendants,  and  the  sole  question  presented 
for  consideration  Is  the  extent  of  the  estate 
or  interest  the  dty  acquired  to  the  land 
under  the  deed  from  Merrill. 

The  learned  trial  court  after  a  careful 
consideration  of  the  language  of  tbe  deed 
and  tbe  authorities,  concluded  that  an  ab- 
solute fee  was  conveyed  to  the  city,  and  that 
no  Interest  or  right  passed  to  the  tmst  com- 
pany by  the  Merrill  insolvency  assignments, 
and  that  Lawton  acquired  nothing  by  his 
purchase.  The  deed  in  the  Sanborn  C&8e, 
supra,  granted,  bargained,  sold,  and  conv^- 
ed  a  "perpetual  easement  for  the  purposes 
of  a  public  levee  over  and  upon  lots  1  and  2 
in  block  183,  and  over  and  upon  lots  1,  2,  and 
3,  block  F.  Robertson's  addition  to  West  St 
Paul."  Under  that  language  we  held  that 
an  easement  only  was  tramferred  to  the 
city,  the  fee  remalnli^  In  the  original 
grantor,  and  that  the  dty  had  no  right  to 
divert  the  land  from  the  purposes  for  which 
it  was  acquired  by  leasing  it  to  third  pw^ 
sons  for  use  In  a  private  enterprise.  Such 
must  be  the  result  In  the  case  at  bar  tmlesa 
ttie  language  of  the  deed  here  under  con- 
sideration requires  a  different  condnslon. 
The  language  of  thla  deed  la  ambiguous  to 
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>uch  an  extent  as  to  call  for  the  conatnictlon 
and  Int^retiition  of  the  court  In  apply- 
ing the  nsnal  roles  on  that  sabject  we  hare 
little  difficulty  In  arrlTlng  at  a  ccmclnslon. 
Rules  of  construction  are  brought  Into 
requisition  only  for  the  purpose  of  ascer- 
taining the  intentioD  of  the  parties,  where 
that  Intention  is  not  made  clear  by  their 
written  contract  The  general  rule  appli- 
cable to  this  branch  of  the  law  Is  well  ex- 
pressed in  the  case  of  Grueber  t.  Linden- 
meier,  42  Minn.  100,  48  N.  W.  965 :  'TTechnlc- 
al  rales  of  construction  are  not  faTored, 
and  are  not  to  be  so  applied  as  to  defeat 
the  Intention  of  the  parties;  for.  as  was 
said  In  Witt  T.  St  Panl  &  N.  P.  By.  Oo*  88 
Minn.  ISS,  85  M.  W.  9B2,  such  rales  of  oon- 
stroctlon  in  modem  times  have  glren  way 
to  the  m<we  sensible  rule,  which  is.  In  all 
cases,  to  give  effect  to  the  Intention  of  the 
partlen^  If  practicably  when  no  principle 
of  law  la  thowby  violated.  Too  much  stress 
la  not  to  be  laid  on  the  grammatical  con- 
atmction  or  forms  of  expression  nsed.  The 
cardinal  role  of  construction  Is  to  ascertain 
and  give  effect  to  the  InteatUm  of  the  parties 
to  the  taurtmment;  and  to  this  ead  tbe  court 
mnat  oontider  alt  parts  of  It,  and  the  con- 
fltmctkm  mnat  be  upon  the  entire  deed,  and 
not  upon  diajolnted  parts.  Aiut,  If  the  lan- 
gnage  Is  ambiguous,  resort  may  be  had  to 
the  evldmce  of  the  sumrondlng  drcnm- 
•tances  and  the  situation  of  the  parties,  If 
Decesaaiy.  in  order  to  throw  light  upon  their 
Intention.'*  The  prlndples  thna  expressed 
will  be  fomid  running  through  all  the  de- 
dalons  of  this  and  other  courts  in  cases  In- 
volving tbe  Cfmstruction  of  ambiguous  in- 
struments. Undley  r.  Groff.  87  Minn.  838, 
84  N.  W.  28;  Witt  v.  St  Paul,  88  Mlna  127. 
86  N.  W.  882:  Base  r.  Roberta,  9  Minn.  119 
(OIL  109);  Flaten  ▼.  Moorhead,  61  Minn. 
621,  S8  N.  W.  807*  19  B.  A.  195;  Tlngue 
T.  Patch.  98  Minn.  487,  101  N.  W.  792; 
Bates  T.  Foster,  69  Me.  UTT.  8  Am.  B^.  408; 
Miller  r.  By.  Co,*  90  N.  T.  480,  43  Am.  Bep. 
179;  Bent  v.  Bog«s,  187  Mass.  ^2.  It  may 
be  said,  vp^fclng  generally,  that  in  enters 
ing  into  a  contract  the  parties  thereto  hare 
some  definite  and  a>eclflc  object  or  purpose 
In  ff^lew,  and  that  the  language  employed 
by  them  In  eqiresslng  their  engagements 
and  tbe  forms  of  expression  used  are 
directed  towards  and  Intended  to  Indicate 
and  disclose  that  purpose.  The  sole  office 
of  the  rules  of  judicial  construction  is  to 
ascertain  and  declare  that  purpose,  as  made 
apparent  and  evidenced  by  the  language  of 
the  instrument  construed,  taken  In  Ita 
entire^,  and  particular  forms  of  expres- 
sion, technical  legal  phraseology,  and  rules 
of  grammatical  analyzation,  are  not  con- 
clusive. The  writing  is  taken  aa  a  whole 
and  the  various  provisions  thereof,  if  In- 
congruous and  Inconsistent  made  to  harmo- 
nize and  unite  In  a  consistent  agreement  in 
consonance  with  the  Intention  of  tbe  parties, 
17  Am.  &  Eng.  Bncy.  of  Lav,  6. 


In  the  l^t  of  these  rules  we  inquire.  In 
the  case  at  bar,  what  was  the  intention  of 
the  parties  to  this  deed,  as  gath^nd  from 
the  whole  Instrument?  What  main  ot^ect 
or  purpose  bad  they  In  mind  at  tbe  time 
of  ito  execution?  In  arriving  at  saeh  in- 
tention and  purpose,  we  construe  tbe  deed 
In  connection  with  the  situation  (tf  the 
parties,  ttxB  condition  of  tiie  property,  tbe 
purpose  for  wldcb  it  eonld  be  ntUIsed,  and 
the  apparent  object  of  the  <dty  in  acquiring 
it  So  far  as  the  record  dlsdoses  there  -was 
no  substantial  dlffwence  between  tbe  lots 
In  BobOTtson's  additton  and  those  here  in- 
volved, which  were  In  Marshall's  addition. 
They  wwe  valuable  for  leTOe  pnrpoaea  only 
In  their  then  cfmdltton,  and  the  city  had 
instituted  proceedings  In  condemnation  for 
tbe  purpose  of  acquiring  them  tor  that  use. 
It  was  not  necessary  to  the  vestiture  of  that 
right  In  the  city  that  the  fee  to  tbe  lots  be 
conveyed,  and  as  to  the  loto  in  Bobertaon's 
addition  It  is  beyond  controversy  that  the 
parties  Intended  by  the  transaction  the 
transfer  or  grant  of  an  easement  only.  The 
dty  could  In  -any  event  acquire  only  a  qnali- 
fled  or  terminable  fee  (Fafrchlld  t.  St  Paul. 
46  Minn.  640,  49  N.  W.  825).  which  would 
lapse  by  nonuser;  and  the  language  of  the 
deed  here  before  us  does  not  within  the 
rules  we  have  adverted  to,  disclose  an  in- 
tention to  grant  to  the  dty  any  greater 
right  or  titie  to  the  lote  in  question  than 
to  those  In  Robertson's  addition.  No  reason 
top  such  a  distinction  is  found  In  tbe  situa- 
tion of  tbe  property,  tte  character  or  Talne 
of  the  land,  or  the  naes  for  which  it  wa? 
adapted. 

It  Is  urged  that  because  the  words  "orer 
and  utMn,"  as  they  appeared  Immediately 
preceding  the  description  of  the  lots  in 
Robertson's  addition,  were  not  repeated  In 
that  portion  of  the  deed  describing  the  lots 
la  question,  which  were  In  Marshall's  addi- 
tion, the  intention  of  the  grantors  is  tfans 
clearly  shown  to  have  been  to  convey  tbe 
fee  to  these  particular  loti^  and  not  a  mere 
easranent  We  do  not  concur  In  this  con- 
tention, even  from  a  grammatical  {Hrint  of 
view.  To  give  effect  to  the  Intention  of  ttw 
parties  as  disclosed  }jy  the  entire  Instrument 
In  connection  with  the  rituation  of  ^e 
property  and  the  purposes  for  which  It  was 
conveyed  to  the  d^,  tbe  words  "over  and 
upon,"  immediately  preceding  the  mention 
of  the  lote  in  question,  must  be  supplied  by  , 
Intendment.   Properly  construed,   tbe  de- 
scription win  read  **a  perpetual  easement 
over  and  upon  lot  2  in  block  A,  lote  8  and  4  i 
In  block  O;   •   •  •  In  Bobertaon's  addi- 
tion to  west  St  Paul,   •  •   *   and  also  | 
over  and  upon  lote  6  and  6  In  block  2  in 
Marshall's  addition  to  West  St   Paul."  i 
This  result  harmonises  with,  not  only  the  I 
manifest  Intention  of  tbe  parties,  but  tbf 
proper  grammatical  construction  of  the  lan 
guagSh 
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TtM  furm  OMd  for  this  transfer  wu  that 
of  a  waixantT  deed,  coDtolnlng  the  usual 
oovenaitts  and  clauses  Incident  to  that  form 
of  conveyance ;  bat  these  Tarlonp  proTlslons 
must  be  constmed  In  the  llffht  of  the  whole 
Instrnment,  and  not  by  any  arbitrary  or 
technical  legal  roles  ordinarily  applied  there- 
tow  It  follows  that  the  learned  trial  court 
was  In  error  in  holding  that  an  absolute  fee 
passed  by  the  deed  In  question,  and  the  or- 
der denying  plaintiff's  motion  for  a  new 
trial  la  nrersed,  and  a  new  trial  granted. 


BATON  T.  GAUD  et  aL  (two  cases). 
(Snprane  Comt  of  Minnesota.  Nor.  10,  19060 

OOABOZAM  AND  WABD  —  AonOH  OH  BONO — 

ConsKNT  or  Coubt. 
Consent  of  the  probate  court  Is  a  necessary 
prerequisite  to  maintain  an  action  against  sure- 
ties upon  a  guardian's  bond. 

[Od.  Note.— Vor  cases  in  point,  see  foL  20^ 
Cent.  Dig.  Onardian  and  Ward,  f  681.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County;  Willard  R.  Cray,  Judge. 

Actions  by  Mabel  0.  Baton  and  by  Charles 
W.  Eaton  against  A.  F.  Oale  and  S.  C.  Oale. 
Judgments  for  defendants,  and  plalntUTa  ap- 
peal. Affirmed. 

Caias.  B.  Bond,  ft>r  appellanta.  SL  O.  Oale, 
for  reqpondenta 

UIWIS,  J.  Is  It  a  necessary  prerequisite 
that  consent  of  the  probate  court  be  obtained 
in  order  to  maintain  an  action  against  sure- 
ties upon  a  guardian's  bond?  Section  4699, 
Gen.  St  1894,  proTides  that  all  bonds  re- 
quired to  be  taken  by  order  of  the  probate 
court  shall  run  to  the  Judge  of  probate  and 
hla  successor  In  office,  unless  otherwise  pro- 
vided, and,  in  case  of  any  breach  of  the  con- 
ditions thereof,  may  be  prosecuted  in  the 
name  and  for  the  benefit  of  any  person  Inter- 
ested therein,  whenever  the  probate  court 
directs.  Section  4700  places  in  the  probate 
court  entire  power,  upon  Its  own  motion,  to 
require  additional  bonds,  and  to  remove  ex- 
ecutors, administrators,  or  guardians  for  fail- 
ure to  comply  with  the  order  of  the  court  to 
furnish  new  or  additional  bonds  to  the  satis- 
faction of  the  court  Section  4702  reads: 
"When,  on  application,  the  probate  court  has 
authorized  any  bond  to  be  prosecuted.  It  shall 
make  a  certified  copy  of  the  bond,  and  a  cer- 
tificate, under  the  seal  of  the  court,  that  per- 
mission has  been  given  to  the  person  named 
in  such  certificate  to  prosecute  the  same." 
This  langufage  la  not  permissive,  but  imper- 
ative. It  Is  the  clear  Intent  of  these  sections 
to  place  under  the  control  of  the  probate  court 
the  complete  supervision  of  executors,  admin- 
istrators, and  guardians,  so  far  as  pertains  to 
the  furnishing  of  security  and  consenting  to 
the  commencement  of  litigation  based  upon 
such  bonds.  Whether  the  decision  of  the  pro- 
iMte  coort  on  Uuit  question  Is  final,  disarm- 
104  N.W.— «8 


ttonary.  or  subject  to  review  is  not  presented 
upon  this  appeal  We  are  not  called  upon 
to  decide  whether  some  other  course  of  pro- 
cedure might  not  have  been  as  suitable  and 
served  the  purpose  of  protecting  the  wards  of 
the  court  Just  as  welL  It  may  be  that  the 
necessity  of  commencing  an  action  against 
the  sureties  on  such  a  bond  might  have  been 
left  to  the  discretion  of  the  parties  Interested 
and  their  legal  advisers,  but  the  Legislature 
did  not  see  fit  so  to  do  and  proceeded  upon 
the  theory  that  the  probate  court  was  not 
only  to  pass  upon  the  sufficiency  of  the  sure- 
ties, the  legaU^  of  the  lx>nd,  but  also  upon 
the  necessity  of  commencing  an  action.  No 
such  permission  having  been  obtained,  the 
case  was  properly  dismissed. 
Judgments  affirmed. 


NBLSON  et  al.  v.  OHAKLBS  BDTCHBB 
LUMBER  GO. 
(Snprane  Court  of  Minnesota.  Oct  27,  1900.) 

1.  ApPKA]>-La,W  or  THX  Oasc. 

A  decision  on  a  former  appeal  reviewing  s 
former  trial  of  an  action  is  the  law  of  the  case 
on  an  appeal  reviewing  a  second  trial,  If  the 
evidence  was  the  same  on  both  trials ;  bat  If- 
It  was  not,  the  former  decision  is  the  law  of 
the  case  only  bo  far  as  It  la  applicable  to  the 
facts  developed  on  the  second  trial. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  ZHg.  Appeal  and  Error,  {  4S68.] 

2.  Loos  Airn  Looonvo— Action  roa  Pbicb— 

SOALK. 

In  this,  an  action  to  reoover  the  purchase 

Srice  of  logs,  it  Is  h«ld  that  the  finding  and 
ecision  of  the  trial  court  to  the  effect  that  tiie 
parties  did  not  agree  that  the  scale  of  the  logs 
by  the  surveyor  general  should  omcluirively  filnd 
the  parties  as  to  the  qoantlty  of  logs  delivered, 
are  sustained  by  the  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Goodhue 
County;  W.  C.  Wllllston,  Judge. 

Action  by  Benjamin  F.  Nelson  and  others 
against  the  Charles  Betcher  Lumber  Company. 
Judgment  for  plalutlils  for  a  less  amount 
than  claimed,  and  from  an  order '  denying 
a  new  trial  they  appeal.  Affirmed. 

John  B.  Van  Derllp,  for  appellants.  Al- 
bert Johnscm,  for  respondent 

START,  C.  J.  Action  to  recover  $4,004.07, 
the  alleged  unpaid  balance  of  the  purchase 
price  of  a  quantity  of  saw  logs,  marked 
"Crab  W,"  sold  by  the  plaintiff  to  the  de- 
fendant The  cause  was  tried  by  the  court 
without  a  Jury,  and  judgioent  directed  for 
the  plaintiffs  for  $2,705.76,  with  Interest 
and  they  appealed  from  an  order  denying 
their  motion  for  a  new  trial. 

The  complaint  alleged,  with  other  matters, 
that  on  August  18,  1900,  the  plalntiflTs,  by 
Messrs.  Walker  &  Akely,  sold  to  the  de- 
fendant 1,000,000  feet  more  or  less,  of  logs, 
the  exact  quantity  thereof  to  be  determined 
by  the  boom  scale  thereof  at  St  Paul,  and 
there  delivered;  that  the  defendant  agreed 
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to  pay  fOr  th«  log*  so  scaled  and  dellTered 
at  tbe  rate  of  $13  per  1,000  feet  accordins 
to  the  boom  scale  thereof  at  St  Paul ;  that 
the  logs  were  duly  scaled  and  delivered  at 
snch  boom,  pursuant  to  tbe  contract;  that 
tbe  quantl^  of  logs  so  scaled  and  delivered 
was  1,060,  420  feet  according  to  the  boom 
scale  thereof  at  St  Pnul ;  and,  further,  that 
the  defendant  has  paid  only  $9,781.39  of  the 
purdiase  price  of  the  logs.  Tbe  answer 
alleged  that  on  Augiut  18,  1900,  the  de- 
fendant entered  into  a  verbal  contract  with 
Walker  &  Akely  whereby  they  sold  and 
agreed  to  delivw  to  the  defendant  at  tbe 
St  Paul  boom  1,000,000  feet  of  lost,  to 
be  correctly  scaled,  at  $18  per  thousand 
feet;  that  pursuant  to  the  contract  Uiere 
was  delivwed  to  the  defendant  at  the  St 
Paul  boom  910,940  feet  of  logs,  and  no  more ; 
and  that  the  defendant  has  paid  thereon 
$9,781.39.  Tbe  answOT,  except  as  admitted, 
denied  the  allegations  of  the  complaint 

The  trial  judge  found.  In  effect  the  fol- 
lowing facts,  namely :  That  on  the  21st  day 
of  August  1900,  said  plaintiffs  sold  to  said 
defendants  1,000,000  feet  of  'X!rab  W"  logs, 
to  be  delivered  1^  the  plaintiffs  to  tbe  de- 
fendant at  the  St  Paul  boom,  there  to  be 
scaled  and  ddlvered  to  said  defendant  That 
there  was  not  at  any  time  any  contract 
stipulation,  or  agreement  made  or  existing 
by  or  between  plaintiffs  and  defendant  that 
tbe  scale  of  tbe  logs  made  the  depuly 
scalers  or  by  the  surveyor  general  of  log! 
and  lumber  for  the  Second  lumber  district 
of  this  state  should  be  binding  or  conclu- 
sive upon  plaintiffs  or  defendant  That  the 
logs  were  scaled  at  the  St  Paul  boom  by 
deputies  of  tbe  surveyor  general  of  logs 
and  lumber  in  the  manner  UBnally  adopted 
by  depn^  surveyors  in  scaling  logs,  but  by 
reason  of  then  existing  oondltlons  at  such 
boom  it  was  practically  impossible  to  make 
a  reasmiably  accurate  survey  or  scale  of 
the  logs.  Tbe  defendant  Qpon  the  arrival 
of  the  logs  at  Its  mlU  in  the  city  of  Red 
Wing  and  after  It  commenced  to  saw  them, 
bad  good  reason  to  believe  and  did  believe 
that  tbA  scale  of  logs  at  tbe  St  Paul  boom 
was  grossly  Inaccurate,  and  so  informed  tbe 
plaintiffs  and  demanded  a  rescale  of  the 
logs.  Thereupon,  at  the  request  of  the  de- 
fendant, tbe  plaintiffs  not  consenting,  the 
surveyor  general  sent  his  deputies  to  Red 
Wing  and  a  rescale  of  the  logs  was  thai 
made  by  than.  Tbe  scale  of  tbe  logs  at 
the  St  Paul  boom  showed  that  there  was 
1,060,420  feet  of  logs  d^vered  to  tbe  de- 
fendant but  sncb  scale  was  not  correct 
The  correct  quantity  of  logs  so  delivered 
was  960,050  feet  and  no  more,  or  100,370 
feet  less  than  the  amount  claimed  by  tbe 
plaintiffs.  It  was  admitted  that  the  boom 
scale  at  8t  Paul  was  tbe  scale  made  by 
tbe  surveyor  general. 

The  decisive  question  raised  by  tbe  assign- 
ments of  error  la,  what  was  tbe  contract  of 
the  parties  in  regard  to  determining  the 


quantity  of  Hie  logs?  T%a  oontenti<m  of  the 
plaintiffs,  briefly  stated.  Is  that  the  evldoice 
omcluBlvely  shows  that  the  parties  agreed 
to  abide  by  Jiie  boom  scale  at  St  Paul,  and 
that  there  was  no  difference  between  tbe 
testimony  of  tbe  plaintiffs  and  the  defmd- 
ant  as  to  tbe  fact  claimed.  If  tills  conteo- 
tion  be  correct  it  follows  that  tbe  order  ap- 
pealed from  must  be  reversed ;  for  it  was  so 
held  on  tbe  fcwmer  appeal  herein.  88  Kinn. 
617,  93  N.  W.  661.  But  Is  the  contention  cor- 
rect? The  fint  trial  of  the  cause  was  by 
the  court  without  a  Jury,  and  the  evidence 
of  the  defmdant  tending  to  show  tbe  actual 
quantity  of  logs  delivered,  was  excluded, 
and  findings  of  fact  made  to  the  effect  that 
the  contract  of  the  parties  was  as  alleged  in 
the  complaint  and  Judgment  directed  for  the 
full  amount  claimed  plaintiff.  The  de- 
fendant made  a  motion  for  a  new  trial,  which 
was  granted,  and  the  plaintiffs  appealed  from 
the  order.  This  court  affirmed  the  order, 
and  held  that  tbe  aeale  of  tiw  surv^or  graer- 
al  at  the  St  Paul  boom  was  wly  prima  fade 
correct;  that  tbe  court  would  not  be  war- 
ranted in  giving  greatw  effect  to  tbe  scale 
made  by  blm  than  Is  givui  by  tbe  statute 
(Gen.  St  1894,  |  2897).  unlesB  tbe  parties 
stipulated  In  tbelr  contract  tbat  the  scale 
should  be  omicInslTe  and  final  as  to  the 
quantity  of  logs,  or  tbe  Intention  so  to  do 
fairly  appeared  from  the  terms  of  tbe  con- 
tract It  was  further  held  upon  tbe  recwd 
thai  before  the  court  that  there  was  no 
stipulation  In  tbe  contract  of  the  parties  tbat 
tbe  scale  made  tqr  the  snrv^or  generail  at 
tbe  at  Paul  boom  should  be  final:  nor  was 
the  agreement  between  Ibem  sndi  as  to  war- 
rant the  Inference  that  tb^  Intended  to  be 
bound  thereby.  8S  Minn.  023,  93  M.  W.  081. 
Tbe  plaintiffs'  contention  on  tbe  former  ap- 
peal was,  as  bere,  tiiat  tbe  uncontradicted 
evidence  conclusively  showed  tiiat  the  patties 
aipreed  to  abide  by  the  boom  scale  at  St  ^ul. 
Tbe  court  we  have  stated,  held  othowfse. 
The  decision  on  the  former  appeal,  however, 
would  not  bind  tbe  parties  on  tbls  qq>eal. 
unless  tb»  e^dence  on  both  trials  was  the 
same.  The  rule  In  such  cases  Is  that  a  deci- 
Bi<m  on  a  former  appeal  reviewing  a  fonner 
trial  of  an  action  Is  the  law  of  the  case  on 
an  aiq;>eal  reviewing  a  second  trial,  If  tbe  evi- 
dmce  was  substantially  the  same  on  both 
trials ;  but  f  It  was  not  tbe  former  dedsion 
is  tiu  law  of  tbe  case  only  so  far  as  It  is  ap- 
plicable to  tbe  facts  developed  on  tbe  second 
trial.  MfdVamara  t.  Fengllly*  04  BUnn. 
648.  67  N.  W.  661. 

We  assume  tor  tbe  purposes  qf  tbla  ap- 
peal, the  cwrectnesB  ot  xdatntlfTB  claim  tiiat 
the  evidence  as  to  the  contract  waa  not  the 
same  on  both  trials,  and  inquire  whether  tiie 
evidence  on  the  trial  now  under  review  was 
conclusive  tbat  the  parties  by  tbdr  contract 
agreed  tbat  tbe  quantity  of  logs  should  be 
determined  by  tbe  surveyor's  scale  at  the  St. 
Paul  boom.  There  were  three  men  prcscn* 
when  the  contract  was  made;  Mr.  Walker 
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ftnd  Mr.  N«l8on  representing'  the  plaintiffs, 
and  Mr.  Betcher  acting  tor  the  defendaot 
It  la  admitted  by  all  of  them  that  the  plaln- 
tiffa  wanted  the  logs  scaled  at  Minneapolis, 
bnt  the  defendant  insisted  that  they  sboald 
be  scaled  at  St  Paul  boom,  and  that  Anally 
the  parties  so  agreed.  Mr.  Walker  and  Mr. 
Nelson  each  testified  In  effect  that  the  con- 
tract was  that  the  defendant  shonld  pay  $13 
per  thousand  for  the  logs  according  to  the 
boom  scale  at  St  Panl.  On  the  other  hand,  Mr. 
Betcher  testified,  on  Us  direct  examination, 
to  the  effect  that  the  contract  was  that  the 
defendant  shonld  pay  $13  per  thousand  for 
the  logB,  that  tbey  were  to  be  scaled  at  the 
St  Paul  boom,  that  the  correctness  or  Incor- 
rectness of  the  scale  was  not  mentioned,  that 
the  only  question  was  where  the  logs  could 
be  scaled  to  the  best  advantage,  that  he  con- 
tended that  If  tbey  were  scaled  la  Minne- 
apolis there  would  be  serious  delay  in  getting 
tbem  out,  and  that  It  was  then  agreed  that 
they  should  be  scaled  In  St  Paul.  Upon  his 
cross-examination  he  testified  In  part  as  fol- 
lows: "Q.  Now.  It  is  a  fact  Is  it  not,  that 
these  logs,  when  yon  purchased  them  In  Au- 
gust 1000,  It  was  agreed  between  you  and 
Mr.  NehKHi  that  they  should  be  sent  down  to 
St  Paul  and  that  you  should  pay  for  them 
$1S  per  thousand  according  to  the  boom  scale 
as  they  were  run  out  of  the  boom  for  bralling. 
A.  $13  a  1000  was  the  price.  Q.  According 
to  the  boom  scale  as  they  were  being  run  out 
of  the  boom  for  bralUng.  Isn't  It  true  your 
conversation  and  agreement  was  you  w«« 
to  pay  $13  a  thousand  according  to  the  St 
Paul  boom  scale?  A.  Yes,  sir.  Q.  As  they 
were  turned  out  to  be  brailed?  A.  You  are 
adding  something.  Q.  The  conversation  was 
you  were  to  pay  for  them  according  to  the 
St  Paul  boom  scale?  A.  What  is  the  differ* 
ence.  Q.  You  know  what  the  difference  Is. 
Isn't  that  a  fact?  A.  Call  It  so,  if  you  please. 
It  is  to  be  a  correct  scale.  Q.  I  would  like 
to  have  you  answer  that  question.  Wasn't 
that  the  agreement,  you  were  to  pay  for 
those  logs  at  $13  per  1000  feet  according  to 
the  St  Paul  boom  scale?  A.  I  don't  think 
I  ever  testified  so.  (Question  repeated.)  A. 
No.  •  ♦  •  Q.  And  the  scale  to  which 
you  referred  as  the  basis  for  payment  on 
those  logs  was  that  scale  which  the  surveyw 
general  was  going  to  make  at  the  St  Paul 
boom?  A.  Yes,  sir;  that  was  the  basis  of 
payment — the  scale  of  the  surveyor  general 
at  the  St  Paul  boom.  •  ♦  ♦  Q.  In  buy- 
ing those  logs  under  that  contract  your  pur- 
I>ose  was,  was  It  not,  to  receive  them  and  pay 
for  them  ateordlng  to  that  boom  scale  at  St 
Paul?  A.  Yes,  sir."  On  his  redirect  ezamin< 
atlon  the  witness  testified  that:  "Q.  In  your 
conversation  with  Nelson  In  reference  to 
those  logs,  was  there  anything  said  about 
scale  for  boomage?  A.  No,  sir.  Q.  Was 
there  any  understanding  of  that  kind?  A. 
No,  sir.  Q.  Was  there  any  agreement  or 
understanding  at  talk  that  they  were  going 
to  be  scaled  tor  booouige,  and  that  yon  were 


going  to  pay  according  to  the  scale  for  boom- 
age?  A.  I  had  nothing  to  do  with  the  boom- 
age.  Q.  Then  your  answer  will  be  what? 
A.  No." 

It  would  unnecessarily  incumbv  the  record 
to  quote  all  of  the  testimony  of  the  several 
witnesses  as  to  the  contract  We  have^ 
however,  attentively  considered  the  entire 
evidence,  and  reached  the  conclusion  that  the 
evidence  as  to  the  contract  is  not  conclusive 
In  favor  of  the  plaintiffs'  contention.  The 
trial  Judge  saw  and  observed  the  witnesses, 
and  it  may  have  been  obvious  to  him  that 
the  apparent  contradictions  in  the  testimony 
of  the  witness  on  behalf  of  the  defendant 
was  due  to  his  failure  to  appreciate  the  full 
scope  of  the  direct  questions,  which  assumed 
the  contract  to  be  as  claimed  by  the  plain- 
tiffs, and  which  he  answered  in  the  affirm- 
ative. However  this  may  be,  the  credibil- 
ity of  the  witness  was  a  question  for  the 
trial  Judge,  and  we  hold  that  his  findings  of 
fact  as  to  the  contract  of  the  parties  and  as 
to  the  number  of  feet  of  actually  de- 
livered by  the  plalntiOls  to  the  defendant  are 
sustained  by  the  evidence,  when  tested  by 
the  rule  applicable  to  verdicto  and  findings 
of  fact  The  answer  was  sufficient  to  tust- 
ify  the  admission  of  evidence  toning  to 
show  the  actual  quantity  of  logs  delivered. 
We  find  no  reversible  wror  In  the  record. 

Order  affirmed. 


8TATB  V.  HOUSTON-CHAMBERLIN 
HARDWARE  CO. 

(Supreme  Court  of  Minnesota.  Nov.  10,  1S05. 
On  Rebearins,  Nov.  28,  1906.) 

TAXATion  —  PebsonaIi  Pbofxbtt  —  Onnn- 
OATI— CXJIRICAL  Bbbor— EPFicrr. 
In  the  tax  list  and  In  the  certlflcato  of  delbi- 
guent  personal  property  taxes  issued  by  a  county 
treasnrw  to  the  clerk  of  coort  the  name  of  the 
party  assessed  for  taxes  was  entered  as  "Hoos- 
ton-Cbamberlain  Howe  Company,"  instead  of 
Hottston-^amberlaln  Hardware  Company.  Up- 
on issue  Joined  by  answw  to  a  citation,  in  tiw  ab- 
sence of  any  evideDce  that  there  was  another 
firm  of  that  name,  or  that  the  firm  had  been 
deceived  or  misled,  the  court  was  Justified 
In  finding  that  the  word  "Howe"  waa  a  cler- 
ical error,  or  an  Incomplete  abbreviation  of 
the  word  "Hardware,"  and  the  discrepant^  lo 
the  name  was  not  available  aa  a  duenaa  to 
avoid  payment  of  the  tax. 
(Syllabns  by  the  Court) 

Appeal  from  District  Court  Wright  Onm- 
ty:  Artlinr  B.  Qiddlngs.  Judge. 

Action  by  lAe  etate  i^lnat  the  Houston- 
Cauunberlln  Hardware  Company.  Judgment 
for  the  state,  and  defendant  appeals^ 
Affirmed. 

James  C.  Tarbox,  for  appelant  W.  H. 

Cutting,  for  respondent 

LEWIS.  J.  A  citation  was  Issued  by  the 
district  court  of  Wright  county  against  the 
Houeton-Chamberlin  Hardware  Company, 
requiring  it  to  abow  cause  why  Jt  shoold 
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not  pay  eerbdn  peraonal  pwpatj  tuML 
Appellant  answered,  and  alleged  tbat  no 
peraonal  or  other  taxes  bad  ever  been  levied 
or  assessed  against  tbe  partnership,  or  on 
any  property  belonging  or  claimed  to  be- 
long to  tbat  no  delinquent  personal  prop- 
erty taxes  bad  ever  been  retomed  by  tiie 
coonly  treasurer  to  the  dezk  of  tbat  court, 
and  tbat  no  warrant  for  tbe  collection  of 
any  sucb  taxes  bad  ever  been  Issued  by  the 
clerk  or  returned  to  blm  by  tbe  county 
sberllt.  In  the  tax  list  and  In  tba  oertlflcate  Is- 
sued by  the  county  treasurer  to  tbe  dwlc  of 
court  of  deUnqufflt  peracmal  property  taxes 
for  190S,  tiie  name  entered  as  a  party  assessed 
for  taxes  was  "Honston-Cbomberlln  Howa 
Company,"  In  tbe  Tillage  of  Montioello ;  Talu- 
atton  of  pn^er^,  $1,800;  taxes  and  potalty, 
$89.08.  ^e  board  of  county  commissioners 
thereupon  made  a  report  of  Urn  uncollected 
personal  property  taxes  for  the  year  1903, 
and  In  tbe  list  so  revised  Oe  same  name 
was  altered,  *'Houston-C3iamberlIn  Howe 
Company."  Tbe  matter  came  on  for  trial, 
and  the  court  found  tbat  appellant,  Honstoii- 
Ohamberiin  Hardware  Company,  was  do- 
ing business  In  the  village  of  Monticello; 
ttiat  May  1,  1908,  It  was  the  ownw  and  In 
possession  of  personal  property  In  Monti- 
cello  subject  to  taxation ;  that  a  citation  was 
duly  Issoed  under  the  iwovlMons  of  section 
VSeO,  Qen.  St  1894,  and  tbat  the  property 
ot  appellant  was  property  listed  for  taxation 
in  1908,  bat  ttiat  tbe  tax  books  and  records 
did  not  show  the  correct  name  under  which 
appidlant  was  doing  business;  tbat  the  fail- 
ure so  to  specify  tbe  right  name  was  a  mere 
inaccuracy  or  clwlcal  error;  tbat  the  aber-- 
llTs  return  to  the  iiersonal  property  tax 
warrant  was  served  upon  appellant,  and  tbe 
citation  was  directed  and  served  upon  It  un- 
der the  true  and  correct  name;  tbat  tiie 
personal  property  of  appellant  in  Montlcdlo 
was  listed  for  taxation  In  1908,  was  duly 
levied  and  assessed  In  tbe  sum  of  $81.8(^ 
became  delinquent,  and  was  not  paid. 

If  we  understand  tbe  argument  of  ap- 
pellant, It  Is,  conceding  It  possessed  person- 
al property  In  the  village  of  Montlcello  in 
1908  subject  to  taxatUm  and  assessed  as 
stated,  and  admitting  tbat  It  has  never  paid 
such  tax,  yet  because  In  the  sheriff's  certif- 
icate and  report  made  by  tbe  board  of  coun- 
ty commlsBlonera  the  word  "Howe/'  Instead 
of  "Hardware,^  appears,  tbat  liability  for 
sucb  taxes  has  not  been  shown.  Undw  tbe 
findings  of  the  court  tbat  the  discrepancy 
In  the  name  Is  a  mere  clerical  error,  and  In 
tbe  absence  of  any  evidence  to  show  appe- 
lant has  been  misled  thereby,  there  is  no 
possible  ground  upon  wbicb  payment  of  tbe 
taxes  can  be  av<rided.  "Howe"  Is  clearly 
Intended  as  an  abbreviation  of  "Hardware." 
If  there  was  danger  of  appellant  paying 
the  taxes  of  another  firm  of  similar  name. 
It  could  easily  have  been  shown  at  the  trial 
that  there  was  such  a  firm  and  tbat  appel- 
lant had  no  assessable  properly. 

Judgment  affirmed. 


On  An>lIcatHm  tor  Rea^umeot 

PER  CURIAM.  Tbe  application  for  a  re* 
argument  is  denied,  but  for  clearness  we 
add  to  tbe  former  opinion:  The  findings 
of  the  trial  court  were  Justified  by  the  evi- 
dence, because  It  appeared  from  the  county 
auditor's  testimony  that  tbe  word  "Howe" 
was  ambiguous,  for  tbe  reason  that  the  de- 
fense was  negative  and  rested  alone  upon 
the  apparent  discrepancy  In  the  name,  and 
because  upon  sucb  an  Issue  and  upon  sucb 
a  showing  the  burden  was  upon  appellant 
to  prove  that  It  did  not  possess  tbe  property, 
that  it  was  Incorrectly  assessed,  and  that 
appellant  was  not  In  fact  the  party  retired 
to  In  tbe  tax  list  and  citation.  This  tiie  ap- 
pellant failed  to  do. 


LIZED  V.  ROBERT. 

(Snprone  Court  of  Minnesota.   Nov.  10,  1905.) 

Pastnebbhip  —  Accouimno — ^Agbkemsnt  or 
Pabtnebb. 

An  action  to  recover  moaey  bad  and  re- 
ceived. Held,  admitting  that  the  answer  set  op 
a  coonterclalm  which  preseDted  an  issne  for  an 
aocoantitv,  the  evidence  was  not  aaffident  to 
jastUy  the  court  in  holding  that  according  to 
the  partnersfalp  agreement  respondent  was  to 
furnuih  all  of  the  stock.  Implements,  and  mate- 
rials necessary  to  be  pandutsed  dnrlng  the  piog^ 
ress  of  tbe  partnership  work.  In  striking  an 
account  between  the  parties,  error  was  com-' 
nutted  in  charging  ajmellant  with  certain  8ta<^ 
and  matoials  bought  for  the  benefit  of  tbe  firm. 
(ByUabos  by  the  Court.} 

Appeal  fi'om  District  Court,  Bamser 
County ;  Wm.  Louis  Kelly,  Judge. 

Action  by  Roch  J.  Lixee  against  Frank 
Robert,  Jr.  Judgment  for  defoidant  From 
an  onto'  denying  a  new  trial,  plaintiff  9^ 
peals.  Reversed. 

BtUes  W.  Burr  and  Morton  Bamnra,  for 
aK>olIant  Horbm  ft  Vvaegn,  tot  reqpondr 

ent 

LEWIS,  J.  Appellant  commenced  tUs 
action  to  recover  $SS6.11,  which  be  alleged 
was  bad  and  received  by  respondent  and 
converted  by  blm.  The  answer  denied  tbe 
conversion,  and  as  a  "cross-blir  alleged  that 
May  B,  1908,  appellant  and  respondent  enter- 
ed Into  a  verbal  contract  of  copartnership 
for  the  purpose  of  omdnctlng  tiie  general 
business  of  railroad  contractors  and  con- 
structors, under  ttie  firm  name  of  Lizee  & 
Robert  appellant  to  furnish  tbe  working 
capital,  equipment,  and  plant,  and  respond- 
ent to  devote  bis  entire  time,  energy,  and 
ablll^  to  the  bufllneaa;  tbat  prt^ta  and 
losses  were  to  be  divided  In  the  proportions 
of  three-fourths  to  appellant  and  one-fourth 
to  respondent;  tbat  between  May  12  and 
November  23,  1903,  the  firm  constructed  a 
portion  of  what  Is  known  as  tbe  Preston- 
Islnours  Line  of  railroad  at  a  net  profit  of 
$8,000,  no  part  of  which  respondent  received, 
except  $1,252.19;  that  about  November  23, 
1903,  appellant  wrongfaI]y  took  exclusive 
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poBseatf  OB  of  flu  partnenl^  aueti,  books, 
acconnta,  and  stock,  for  flw  pnEpose  oi  cheat 
Ing  and  de&andlng  rtibpondent  out  of  bis 
Interest  In  the  business;  and.  regardless  of 
his  ri^ts,  appellant  caused  ftUse  and 
fraudulent  entries  to  be  made  In  the  books, 
and  converted  to  bis  own  use  all  oi  tbe 
partnership  assets,  and  refused  to  have  an 
accounting  of  the  copartnershi]^.  Judgment 
was  dnnanded  tbat  tbe  copartnership  be 
dissolved,  that  an  accoantlng  be  had,  and 
that  the  property  of  the  firm  be  sold,  the 
partnership  debts  paid,  and  ttie  aiuplns.  If 
any,  divided  between  tbe  j^artles.  Appel- 
lant replied  to  this  answer,  admitting  the 
copartnership  agreement  entered  into  May 
5,  under  the  name  of  Liaee  &  Robert, 
and  that  respondent  was  to  have  a  one- 
fourth  interest  In  the  buriness  and  bear 
one-fourth  of  the  losses  and  liabilities,  and 
alleged  that  hj  the  terms  of  the  copartnei^ 
ship  agreemmt  respondent  idtould  pundiase 
a  one-fourth  interest  In  tbe  construction  out^ 
fit  then  owned  by  appellant  and  valued  at 
$10,000,  and  upon  tbe  iwyment  ot  such 
amount  the  outfit  should  become  firm  pn^ 
erty,  and,  further,  that  respondent  ml^t 
draw  $100  per  numth  for  the  support  of 
himself  and  family,  and  all  proflte  In  em- 
cees of  that  sum  to  be  applied  on  the  pur- 
chase inlce  of  bis  one-fovrth  interest  In 
the  outfit  nie  reply  further  admitted  tbe 
watk  mentioned  in  the  answer,  but  denied 
any  greater  profit  than  $4,000,  and  allseed 
that  November  2^  1908,  appellant  and  re- 
spondent had  an  accounting  and  settlement 
of  their  copartnmhip  business,  and  that 
It  was  then  agreed  between  them  that  tlie 
copartnership  be  disserved ;  that  respondent 
received  $144.00,  In  addition  to  what  he  had 
already  been  paid.  In  full  satisfaction  and 
discharge  of  his  claim;  and  rlghtt  to  tbe 
profits  of  the  business;  that  respondent  was 
absolved  from  his  agreement  to  porduuw 
B  one-fourth  Interest  in  the  ootfll;  and  there- 
after the  propertf  belonged  to  appellant 
The  parties  went  to  trial,  and  tbe  court 
found  that  the  copartnership  was  formed; 
that  the  Preston-Islnonrs  railroad  work,  and 
certain  other  work,  as  allied,  was  perform- 
ed at  a  net  profit  to  the  firm  of  $7,271.77 ; 
tbat  respondent  had  not  agreed  to  purchase 
a  one-fourth  Interest  In  the  outfit  as  alleged 
by  appellant;  that  there  had  never  been  ai^ 
accounting  or  settlement  between  the  par- 
ties ;  and  that  respondent  had  not  sOld  his 
interest  In  the  business  to  appellant  The 
court  farther  found  that,  after  the  work 
above  mentioned  had  been  completed  by  the 
fl:rm,  appellant  took  a  contract  for  certain 
railway  construction  work  In  his  own  name, 
at  Lee's  Summit  Mo.,  to  which  point  the 
outfit  was  shipped,  respondent  asristlng 
thereat,  and  that  In  December,  lOOS,  without 
respondent's  knowledge  or  consent;  appel- 
lant caused  all  tbe  transactions  of  the  firm 
to  be  closed  on  tbe  books  and  all  the  profite 
thereof  to  be  credited  to  himself,  claiming 


that  he  had  made  settiement  wttibi  respond- 
ent; fliat  respondent  on  learning  of  appd* 
lantfs  conduct  repudiated  such  acts  and 
refused  to  be  bound  thereby  or  to  be  longer 
associated  In  business  with  appellant  and 
January  20;  18M,  appropriated  the  sum  of 
$B3&11  to  his  own  use,  money  sent  him  by 
appellant;  $600  being  drawn  from  the 
personal  account  of  appellant  In  the  Her^ 
chants'  National  Bank,  St  Paul,  and  being 
the  mtmey  whldi  appellant  se^  to  recover 
In  tills  action.  The  court  Viea  made  an 
accounting  between  the  luirUes,  and  found 
as  an  ultimate  conclusion  tbat  respondent 
was  entitied  to  recover  from  appellant  the 
sum  of  $5e5.7{^  together  with  his  coate  and 
dlsburseniaits. 

Appellant  insists  that  the  only  problem 
before  the  trial  court  taking  the  histny  of 
the  firm  from  its  inception  as  detailed  by  tbe 
parties,  their  witnesses,  books,  and  accounts, 
was  whether  or  not  on  January  20,  1901, 
respondent  converted  to  his  own  use  money 
which  belonged  to  appelant  The  taking  of 
the  money  having  been  admitted,  tbe  question 
of  respondwf  s  UablUty  tmned  upon  whether 
or  not  he  was  at  that  time  a  manber  of  the 
firm  of  Llzee  ft  Robert,  and  whether  tbat  mon- 
ey belonged  to  the  copartnership.  Such  being 
the  ultimate  Issue  and  purpose  of  the  trial, 
all  of  the  otiier  propositions  discussed  and 
determined  were  merely  Incidental,  as  bear- 
ing directly  npon  the  question  of  respondent's 
right  to  appnqniate  the  m<niey,  and  it  be- 
came necessary  to  determine  whether  or  not 
the  copartnership  bad  been  dissolved  and 
the  affairs  of  the  firm  settled  prior  to  that 
time.  If  respondent  sold  out  his  intoest  as 
alleged  in  tiie  r^ly,  and  on  Januazy  20th 
bad  ceased  to  be  a  m«nber  of  the  firm  of 
Usee  ft  Robert  and  took  money  which  be- 
longed to  appellant  perscmally  and  'which 
had  been  sent  him  eitbor  as  an  employ^  or  as 
a  member  of  the  new  firm  of  Liiee  ft  Go., 
then  his  justification  falls,  and  he  has  shown 
no  right  title,  or  Interest  In  the  money.  On 
tbe  other  band.  If  by  the  so-called  cross-bill 
respondent  successfully  tendered  an  Issue  of 
accounting,  then  there  were  two  issues  be- 
fore tbe  court:  First  whether  there  bad 
been  a  dissolution  and  setUement  of  the  co- 
partnership November  23d,  as  allied  by  ap- 
pellant; and,  second,  if  there  bad  been  no 
dissolution  and  settlement,  the  copartnership 
having  continued  In  existence,  respondent 
was  entitled  to  an  accounting  and  Judgment 
for  wbatev^  balance  might  be  due  him.  The 
trial  court  proceeded  upon  the  theory  that  In 
falling  to  demur  to  the  new  matter  pleaded 
as  a  cross-bill  In  the  answer,  appellant 
waived  bis  right  to  object  to  an  accounting 
In  case  the  court  should  find  that  tbe  partner- 
ship had  terminated.  As  already  stated, 
appellant  claimed  and  testified  that  he  was 
to  furnish  the  outfit  which  he  owned  at  the 
time  the  partnership  was  formed,  estimated 
at  a  value  of  $10,000,  and  tbat  respondent 
was  to  purchase  a  one-fonrth  interest  there- 
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In.  A/taotSag  ttw  ganenl  allegatloiiB  of  the 
answer,  the  conrt  found  that  according  to  the 
copartnfflvh^  agroemwit  appellant  was  to 
fnmlsh  all  necessaxy  working  capital,  equip- 
ment, and  i^aut  for  the  buslnesB,  and  that 
respondent  did  not  agree  to  purchase  any  In- 
terest therein.  The  evidence  was  conflicting 
as  to  the  alleged  purchase,  and  the  court  was 
JusUfled  In  accepting  respondent's  statonent 
In  ttiat  respect;  but  we  fall  to  find  any  evi- 
dence in  the  record  tending  to  show  that  when 
the  copartnership  was  formed  appellant  agreed 
to  fnmlsh  not  rally  Uie  outfit  which  he  then 
owned,  but  also  to  fnmlsh  such  addlUraial 
outfit  as  ml^t  be  required  In  the  progress 
of  the  work.  Respondent  dU  not  so  testify 
at  the  trial;  but;  <m  the  contrary,  his  con- 
duct and  the  acts  of  the  Ann  in  the  prosecn- 
tlon  of  tb.e  business  indicate  ttiat  such  was 
not  the  arrangemoit  While  the  Preston- 
Islnours  work  was  going  on,  additional 
horses,  harness,  and  tools  were  needed,  and 
were  purchased  with  the  firm's  money  and 
diailfed  to  ttie  expense  of  that  work.  If 
those  itoma  were  regarded  as  a  partnership 
expense,  then  upon  what  ground,  In  an  ac- 
counting, should  appellant  be  charged  with 
that  expense  and  not  ^e  firm?  The  ground 
suggested  by  respondent  Is  that  appellant  Is 
in  no  position  to  raise  this  point,  because  be 
took  possession  of  the  property  and  shipped 
the  same  to  Lee's  Summit,  and  has  erer 
since  retained  possession,  and  In  December, 
1002,  caused  the  books  to  be  written  up  and 
himself  charged  with  this  property. 

The  proposition  comes  down  to  this:  If 
on  November  28d  respondoit  sold  out  his 
interest  in  the  company,  then  there  was  no 
need  of  an  accounting  and  be  had  no  right 
to  retain  appellant's  money.  On  the  other 
hand.  If  he  did  not  sell  out,  and  there  was  no 
dissolution  of  the  firm  and  no  settlement  of 
its  affairs,  then  upon  an  accounting  appellant 
was  entitled  to  be  credited  with  every  item 
of  expense  which  he  Incurred  on  behalf  of 
the  firm  during  Its  existence.  The  relation 
of  the  parties  was  not  changed  by  the  mere 
fact  that  appellant  removed  the  outfit  and 
the  tiooks  to  Lee's  Summit,  after  completing 
the  work  on  which  they  were  engaged  in 
Minnesota,  and  kept  possession  of  the  prop- 
erty, l^elr  respective  rights  did  not  depend 
upon  whether  or  not  appellant  had  possession 
of  the  property,  but  upon  Its  value  as  of  the 
date  when  appellant  claims  to  have  dissolved 
the  partnership.  If  at  that  time  the  firm's 
property,  horses,  harness,  and  implements, 
which  had  been  purchased  for  Its  benefit, 
had  deteriorated  in  value,  then  appellant, 
who  retained  possession  thereof,  should  be 
chaiged  only  with  the  reasonable  value  at 
that  time.  On  the  other  hand.  If  the  value 
had  Increased,  he  should  account  for  Its  tme 
value.  There  are  other  items  In  refwence 
to  which  It  is  seriously  claimed  the  court 
was  mistaken  In  making  the  accounting; 
but  it  is  unnecessary  to  determine  the  correct- 
ness of  the  decision  In  this  respect  Having 


concluded  that  torn  was  committed  In  strlk- 
lug  the  account;  we  deem  it  wise  to  order  a 
new  trial  as  to  all  ipaes.  The  case  Is  very 
complicated,  seems  to  have  becm  tried  under 
a  partial  misunderstanding  of  the  facta  and 
as  to  the  Issues,  and  It  seems  doubtful  wheth- 
er tbe  erldoiee  recelTed  was  of  snflkrioit 
scope  to  develop  the  true  oondltlon  of  tiw  co- 
partnership. Justice  will  be  more  Ukely  to 
be  attained  by  a  new  trial  of  all  the  Issues. 
Order  reversed  and  new  trial  granted. 


KOBIl^Ba  et  aL  v.  FIRST  MAT.  BANK 
OF  WHITBWATEE. 
(Supreme  Court  of  Wisoonsln.  Oct.  8,  lOOS.) 

L  Banks  jlhd  Bankihg— DEPOsrra  Subjxci 

TO  Check— Dsui-Ho. 
A  deposit  In  a  bank  subject  to  check  tm- 
posee  on  the  bank,  In  the  abMnoe  of  any  con- 
tract to  the  contrary!  the  duty  of  paying  on  ac- 
count  of  the  deposit  only  on  a  proper  demand 
therefor  by  check  at  the  bank  darmg  banking 
hours,  and  a  breach  of  the  bank's  obUgatkm  to 
pay  on  proper  demand  ii  eesential  to  a  canae  of 
action  for  ihe  deposit  and  to  sat  the  statute  of 
limitations  running  in  respect  to  It. 

[Bd.,  Note. — For  cases  in  point,  see  woL  9, 
Gent  Dig.  Banks  and  Baukhig,  |  DOS.] 

2.  Buck  —  Lnoraxioira  —  STATDSOBr  Pboti- 

«  SIONS. 

Ad  action  against  a  bank  for  a  deposit  sub- 
ject to  check  is  complete  only  on  the  bank's  fail- 
ure to  pay  on  proper  demand  belDg  made,  and 
is  barred  in  six  years  thersaftn  by  Bev.  St. 
18»S,  14222.  anbd  8,  and  la  not  aSeeted  1^  sec- 
tion 4226,  providing  that  actions  tor  the  buance 
due  on  account  accme  at  dw  ttne  of  ttw  last 
item  in  the  account 

[Ed,  Note. — For  cases  in  point,  see  nd.  6^ 
Cent  Dig.  Banks  and  Banking,  S  005.] 

Anwsl  from  Cttrcnit  Oonrt  Walwortb 
Oounty ;  B.  B.  Balden,  Jadg& 

Action  by  Hary  Koeliv  and  another,  tx- 
eeutrlees  of  Jacob  Kpelaer,  deceawffd,  against 
the  First  National'  Bank  at  Whitewater. 
From  a  Judgment  for  defendant,  plaintiffs 
anpeaL  Reversed. 

Appeal  from  the  circuit  court  for  Wal- 
worth cotmty.  The  action  was  to  recover 
moneys  deposited  by  Jacob  Koelzer  In  the  de- 
fendant bank  subject  to  be  checked  out  In  the 
r^lar  course  of  business.  The  last  trans- 
action between  the  defendant  and  the  de- 
positor in  respect  to  the  account  occurred 
more  than  six  years  before  the  commence- 
ment of  the  action.  It  was  claimed  in  the 
complaint  and  denied  by  the  answer  that  the 
balance  due  after  such  last  transaction  was 
J533.26.  A  balance  at  that  time  of  $8.25, 
was  conceded.  Plalntilf  claimed  that  a  de- 
posit of  $525.00.  was  made,  which  waa  dis- 
puted. The  six  year  statute  of  limitations 
was  duly  pleaded.  The  cause  was  tried  by 
the  court  resulting  In  findings  to  the  effect 
that  the  tme  balance  was  as  claimed  Cy 
plaintiff,  but  that  the  cause  of  action  ac- 
craed  to  recover  the  same  at  the  date  of  such 
last  transaction,  and  without  demand  for 
payment,  and  hence  aoch  cause  of  actloa  wag 
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barred  by  the  «lx  year  atatote  of  limltattons. 
Jod«ment  fw  aeffanflaiit  was  rendwea  ac- 

cordlDi^. 

J.  H.  Page  (William  Smith,  of  cotuuel), 
for  appellants.  James  O.  Eeatol  (White- 
head &  Matheaon,  of  oonnael).  for  respond- 
ent 

MABSHAIiL,  J.  (after  stating  the  facts). 
The  learned  drcnit  conrt  seems  to  have  ap- 
plied to  the  facts  of  this  case  the  doctrine 
which  preralled  in  Cnrran  v.  Witter,  68 
Wis.  10,  81  N.  W.  706,  60  Am.  Rep.  827:  The 
qneetlon  there  was  this:  Is  a  demand  for 
payment  of  a  bank's  written  obligation  In  the 
form  of  an  ordinary  certiflcate  of  deposit 
essential  to  a  cause  of  action  to  recover 
thereon?  For  the  reason  that  the  relations 
of  the  parties  to  such  an  Instrument  are 
those  of  debtor  and  creditor,  and  all  its 
characteristics  are  identical  with  those  of 
a  promissory  note  payable  on  demand,  it  was 
held  to  be  snch  a  note  and  to  be  governed 
by  the  law  relating  to  such  contracts  as  re- 
gards necessity  for  demand  for  payment  as  a 
condition  precedent  to  action  thereon.  That 
Is,  since  in  contemplation  of  law,  a  promls- 
sory  note  payable  on  demand  is  due  from  Its 
date  and  affected  by  the  statute  of  limlta- 
ttons from  that  time,  such  a  note  payable  by 
a  bank,  though  called  a  certificate  of  deposit, 
must  be  goTeroed  accordingly.  That  is  well 
supported  by  Judicial  authority,  though  there 
U  much  authority  to  the  contrary,  mainly 
baaed  on  the  theory  that  the  relation  be- 
tween  a  bank  and  its  depositor  is  not  that  of 
debtor  and  creditor  but  more  like  that  of 
bailee  and  bailor.  Obviously  since  the  rule 
as  to  a  certificate  of  deposit  Is  grounded  on 
the  fact  ttiat  it  is  a  mere  promissory  note 
payable  on  demand,  it  does  not  necessarily 
apply  to  ordinary  Indebtedneas  of  a  bank 
to  a  depositor  carried  on  Its  hooks  In  ojfen 
account  subject  to  check. 

If  such  indebtedness  as  that  last  men- 
tioned were  of  the  same  diaracter  aa  that 
on  an  ordinary  account  one  would  be  gov- 
erned by  the  same  rule  as  the  other  as  re- 
gards the  statute  of  limitations.  A  canaa  of 
action  to  recover  tha«on  would  not  be  de- 
pendent upon  a  formal  demand  for  paymoit. 
Manifestly  It  la  not  of  the  aame  cbaraeter. 
Tn  case  of  an  ordinary  account  It  Is  the 
legal  ri^t  of  the  creditor  to  have  his  debtor 
eeek  him  out  and  pay  him.  There  la  no  such 
obligation  as  to  a  bank  creditor.  The  gen- 
eral cDBttnn  in  bankli«  buslneis  la  to  pay 
on  account  of  such  indebtedness  only  upon 
a  proper  demand  tboefor  by  check  or  Its 
•eqnlTalent  at  the  bankli^  bonae  during  ordi- 
nary banking  hours.  One  who  deposits  mon- 
ey for  his  credit  in  audi  an  account,  without 
any  special  understanding  to  the  contrary, 
la  preanrned  to  aoc^  the  undo^hlng  of 
the  bank  to  pay  according  to  the  general 
wage  In  such  caaea,  which  la  known  to  all 
mea,  Then  being  snch  a  general  custom. 


wtttMnit  aome  i|>eclal.  aUpulatlon  to  tiie  con- 
trary, the  contract  between  the  bank  and  its 
general  depoaHora,  by  neceaaary  Implication, 
accorda  tbwewlth.  Bo  a  breach  of  the  bank's 
obUgatl<m  to  pay  iqran  a  prtq>er  demaDd  be- 
ing made,  or  some  act  on  the  part  of  the  bank 
dlapensing  with  ancb  demand,  la  essential 
to  a  caiaw  of  action  to  recover  of  It  and  set 
the  statutes  of  limitations  running  In  respect 
to  the  debt 

The  Jndldal  and  elementary  authorities 
are  In  substantial  harmony  with  the  result 
above  reached.  In  Wood  on  Limitations 
(Sd  Ed.)  f  17,  the  trend  of  American  deci- 
sions is  stated  in  these  words : 

"But  It  appears  to  be  that  an  action  will 
not  lie  against  a  bank  for  a  deposit  until 
after  a  demand  has  been  made  tberefor. 
The  engagement  of  a  bank  with  its  depositor 
Is  not  to  pay  absolutely  and  immediately,  but 
when  paymoit  ahall  be  requested  at  the 
banking  house,  and  tho^fore  It  is  not  in  de- 
fault or  to  respond  in  damages  until  demand 
and  refusal;  nor  does  the  statute  of  llmlta- 
tlom  begin  to  ran  until  demand  has  bee^  du- 
ly made." 

The  texts  in  Morse  on  Banks  and  Banking 
(4th  Ed.)  vol.  1.  S  322,  and  the  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  vol.  3,  p.  838,  sup- 
ported by  numerous  authorities,  are  to  the 
same  effect. 

It  is  suggested  by  counsel  for  respondent 
that  as  this  court  has  held  that  the  relation 
between  a  bank  and  its  depositor  is  that  of 
d^tor  and  creditor  and  that  no  demand  for 
payment  of  It^  ordinary  certificate  of  de- 
posit Is  essential  to  a  cause  of  action  to  re- 
cover thereon,  it  must  necessarily  follow 
that  the  same  rule  applies  to  an  ordinary 
Indebtedness  on  open  account  as  In  all  Juris- 
dictions the  rule  la  uniform  as  to  both 
classes  of  Indebtedness.  Counsel  are  In  error 
in  that  True,  many  courts  hold  contrary 
to  the  policy  adopted  here  as  to  a  demand 
being  necessary  to  a  cause  of  action  on  cer- 
tificates of  d^sit  True,  In  such  Jurisdic- 
tions there  la  no  distinction  between  lod^t- 
edness  on  such  a  certlflcato  and  todebted- 
nesB  on  open  account,  but  In  every  Juris- 
diction, so  far  as  we  can  discover,  where 
It  has  been  held  that  the  statute  of  llmita- 
thxH  tm  aucb  a  certificate  mna  from  Ita 
date,  and  the  qnestloQ  has  been  determined 
aa  to  when  It  runs  aa  to  an  ordinary  bank 
credit  aobject  to  check.  It  baa  been  held 
that  a  donand  for  payment  la  necessary  to 
set  anch  statute  In  operation.  Aa  significant 
In  that  regard  as  any  of  the  American  deci- 
sions are  those  of  tba  SiQirane  Court  of 
Mlnnesote,  slDce  the  rule  thraa  la  that  the 
relatlOD  between  a  bank  and  Ite  depositors 
la  that  of  d^tor  and  credltw.  Branch  v. 
Dawson,  88  Minn.  890,  28  N.  W.  SB2 ;  Mltebell 
V.  Baston,  87  Minn.  83S,  33  N.  W.  010.  See, 
alao,  Morse  on  Banks  and  Banking  (4th  Ed.) 
VOL  1,  U  802,  882. 

We  do  not  oTflrlmft  tba  tact  that  the 
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accouDt  In  qnestton,  u  la  nsnal,  was  an  open 
accotmt  cnrrent  and  that  It  Is  provided  by 
statute  that  "in  actions  brought  to  recoTer 
the  balance  due  upon  a  mntual  and  open 
account  cnrrent  the  cause  of  action  shall 
be  deemed  to  have  accrued  at  the  time  of 
the  last  Item  proved  In  such  account"  Sec- 
tion 4226.  Rev.  St  188a  That  does  not  ap- 
ply where  by  agreement  between  the  parties 
the  debt  Is  payable  only  upon  the  happening 
of  some  particular  event  Mere  bank  cred- 
its are  an  exception  to  accoants  In  general 
referred  to  In  the  statute,  since,  as  stated, 
demand  for  payment  at  the  banking  house 
during  banking  hours  is  essential  to  put  the 
bank  in  default  Section  4226.  Rev.  St  1898, 
does  not,  but  subdlvlalon  8,  |  '^22.  Bev. 
St  1898,  does  cover  snch  caaes  as  the  one 
beft>re  ns;  it  being  understood  that  the 
statute  commoices  to  (^tvate  only  from  the 
time  the  cause  of  actloii  Is  complete. 

The  judgment  is  reversed,  and  the  canse 
remanded  with  directions  to  render  Judgment 
in  favor  of  the  plaintiff  for  $538.26,  with 
interest  thereon  from  the  Stli  d«r  of  Febru- 
ary^ 1898»  with  coats. 


BOBHLBR  T.  BOBBLER  et  aL 

(Supreme  Court  of  WlsconBln.  Oct  8,  lfi(XI.) 

1.  DiVOBGB— JUDGUKKT— AUUOirr  — SUFPOBI 

OF  ClIILOBEn. 

Rev.  St  1888,  |  2862,  aathorlEtng  the  court, 
on  rendering  a  judgment  of  divorce,  to  make 
provision  for  the  custody  and  malnt^iance  of 
the  minor  children  of  the  parties,  only  au- 
thorizes the  court  to  provide  for  Uie  custody 
and  maintmance  of  the  children  during  their 
minority. 

2.  Baiik  —  JuDOimiT  worn  rax  Svprmtr  or 

Children — Liabilht. 
A  judgment  of  divorce  rendered  at  the  suit 
of  a  wife,  which  awarded  to  her  the  custody  and 
care  of  the  minor  children  of  the  parties  and 
directed  the  husband  to  pay  her  a  stated  sum 
annually  so  long  as  she  had  the  care  and  cus- 
tody of  the  children,  only  required  the  husband 
to  pay  the  annual  sum  during  the  minority  of 
the  children,  and  the  oonrt  could  not  impose  on 
him  the  doty  of  providing  for  a  child's  support 
after  attaining  majori^;  the  obligation  being 
enforceable  under  the  atktnte  relating  to  the 
support  <tf  the  poor. 

&  S&ICB— LXXn  VDB  PaTURT  n»B  SUPPOBT  OF 

CBILDBEN— DlSOHAKOE. 

Where,  in  proceedings  by  a  husband  pray- 
ing that  his  real  estate  be  relieved  of  the  lien 
created  by  a  judgment  of  divorce  for  the  pay- 
ment to  the  wife  of  an  annual  sum  during  the 
time  she  liad  the  custody  of  their  children,  it 
was  shown  that  he  had  paid  the  annual  sum 
during  the  minority  of  the  children,  an  order 
discliarging  the  lien  should  be  entered. 

Appeal  from  Circuit  Oonrt,  Milwaukee 
Oonnty ;  Warren  D.  Tarrant  Judge. 

Petition  by  Henry  Boehler  against  Emma 
Boebler  and  another  for  a  modlflcatlcHii  of  a 
judgment  of  divorce.  From  on  oid»  grant- 
ing inaufflclent  relief,  petltkmer  ajrpeals.  Be* 
versed. 


Appeal  ft-om  the  circuit  court  for  Milwau- 
kee coimty  from  an  crder  In  a  proceeding  in 
the  actl(m  of  Emma  Boiler,  plaintiff,  t. 
Henry  Boehlw,  defoidant  June  6th,  1886, 
such  proceedings  were  duly  bad  in  snch  ac- 
tion that  a  Judgment  of  divorce  was  rendered 
for  the  plaintiff  and  she  was  awarded  till  the 
further  order  of  the  court  the  care  and  casto- 
dy  of  the  minor  children  of  the  parties, 
Adella  Boehler,  then  five,  and  Richard  Boeh- 
ler, then  about  three  years  of  age;  and  was 
also  awarded  for  their  maintenance,  so  long 
as  she  had  such  care  and  custody,  the  sum  of 
$100.00,  annually,  to  be  paid  by  defendant  in 
installments,  payment  being  secured  by  a  lien 
upon  his  real  estate.  This  proceeding  was 
commenced  by  petition  dated  July  28th,  1901. 
—setting  forth  among  other  things  that  the 
Judgment  aforesaid  had  been  fully  compiled 
with  up  to  that  time  as  to  the  payment  of 
$100.00,  for  the  care  of  the  children  men- 
tioned,— for  an  order  modifying  the  Judgment 
so  that  no  further  payment  could  be  required 
and  so  his  real  estate  would  be  relieved  from 
any  further  lien  In  that  regard.  Issues  were 
made  up  between  the  parties  which  were  in 
due  form  tried  before  a  referee,  resulting  in  a 
report  to  the  effect  that  the  daughter.  Adella 
Boebler.  was  twenty-four  years  of  age  and 
unable  to  wholly  support  herself,  that  ttie  de- 
fendant was  able  to  provide  for  her  support, 
and  that  she  was  equitably  entitled  to  have 
the  Judgment  in  ttie  divorce  action  modified  so 
as  to  require  him  to  pay  her  till  the  further 
order  of  the  court  $60.00.  annually,  and  have 
such  payment  secured  by  a  lien  upon  his  real 
estate.  The  court  modified  such  rei>ort  by 
reducing  the  amonnt  defendant  should  pay  to 
$50.00,  and  then  confirmed  it  an  order  being 
entered  accordingly,  In  form  so  modifying  the 
judgment  of  divorce  as  to  require  sach  pay- 
ment The  order  furthw  required  payment 
by  defendant  of  $25.00^  to  plalntUTs  attarncT 
as  costa, 

Sdwiber  ft  Ortb,  fw  appelluit  Flerson  L. 
Hals^,  for  reqnndents. 

MARSHALL,  J.  (after  stating  the  facts^. 
An  action  for  a  divorce  la  a  statutory  pro- 
ceeding. The  limit  of  Judicial  authority 
therein  does  not  ertend  beyond  that  spedfled 
in  the  writt^  law  (Bncy.  P.  &  P.  voL  7.  p. 
52),  which  provfdes  that  the  oonrt  may,  upon 
entering  a  decree  of  divorce,  in  case  of  th^e 
being  minor  children,  provide  for  their  care,  ' 
custody,  maintenance  and  education,  and  in 
its  discretion  award  such  custody  to  either  of 
the  parties.  Section  2362,  Rev.  St  1888.  Xo 
authority  is  conferred  by  statute  to  provide  in 
a  divorce  judgment  or  any  proceedings  In  a 
divorce  action  for  the  support  of  adult  <^1- 
dren  of  the  parties.  The  plain  meaning  at 
the  statute  as  to  children,  is  that  provision 
for  their  maintenance  shall  be  limited  to  the 
period  of  minority.  Words  to  that  effect  ara 
a  part  of  the  statute  by  necessary  implica- 
tion. The  custody  of  Is  that  control 
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of  children,  belonglog  ae  a  matter  of  rlgbt  to 
parents,  wbich,  of  course,  doee  not  extend  be* 
yond  mlnorlly.  It  follows  that  the  modifica- 
tion of  the  dlTwce  Judgment  complained  of 
was  worse  than  mere  error.  It  was  extra- 
judicial It  was  and  is  a  nnllity. 

The  proceeding  on  tiie  part  of  appellant  to 
obtain  a  modification  of  the  divorce  Judgment 
by  inserting  therein  a  danse  limiting  hla 
obligation  for  the  maintenance  of  bis  children 
to  their  minority,  was  wholly  nseless.  The 
jndgmCTt  needed  no  sniA  modification.  It 
only  provided  for  such  support  during  the 
time  the  mother  was  given  the  care  and 
custody  of  them,  which,  as  before  stated, 
necessarily  ended  with  their  minority.  It 
could  not  be  extended  beyond  ttiat  time  by 
the  court  and  there  Is  no  room  in  the 
language  of  the  Judgment  to  suppose  that 
there  was  any  puipose  ther^y  to  extend  it 

If,  for  any  reason,  appellant  be  legally 
bound  to  contribute  for  the  support  of  his 
adult  Child,  Adella,  the  obligation  rests  upon 
condittons  satisfying  the  statute  as  to  the 
■npport  of  the  poor,  and  tiie  remedy  to  en- 
force It  Is  the  one  specially  prescribed  by  the 
statute  for  sudi  cases,  not  by  a  proceeding  In 
the  divorce  action. 

Since  evidence  aliunde  the  record  was 
necessary  to  show  the  fact  that  the  Hen 
created  by  the  Judgment  to  enforce  payment 
to  the  plaintiff  on  account  of  the  maintenance 
of  the  children  had  been  fully  discharged  by 
payment  for  the  full  period  of  their  minority, 
as  directed,  It  was  proper  to  apply  to  the 
court  for  a  formal  order  adjudging  such 
satlflfactloD  and  discharging  the  Judgment  in 
that  regard.  Upon  the  proofs  made  such  an 
order  should  have  been  granted. 

The  order  appealed  from  is  reversed,  and 
Uie  canse  remanded  with  directions  to  enter 
an  ofder,  iQton  ttie  request  of  the  defendant 
satis^ing  the  Judgment  as  to  the  requirement 
therein  for  payment  of  money  to  the  plalntlfl 
for  the  support  and  maintenance  of  the  chil- 
dren of  the  parties.  Costs  in  this  court  are 
aUowed  in  tavw  of  appellant 


MILTIMORB  V.  HOFFMAN. 
(Supreme  Court  of  Wisconsin.   Oct  8,  1906.) 

1.  JtrsnoBS  or  the  Puck— Appuz^Nonoa 
— TiTLI  OF  OA.use. 

Where  a  salt,  though  orlglQally  brought  by 
M.,  as  president  of  a  certain  village,  was  dock- 
eted by  the  justice  In  the  name  of  "Village  of 
D.,  B.  G.  M.,  President  PlainUff,  v.  H.,  De- 
fendant" a  notice  on  ap^al  from  the  justice's 
judgment  In  favor  of  plaintiff,  entitled  the  same 
as  the  action  was  watered  on  the  Justice's 
docket  was  sufficient 

2.  Sam— BBTuan, 

Where  a  notice  of  appeal  from  a  Justice's 
odgment  was  signed  by  the  apitellaot  In  person, 
t  was  immaterial  that  the  justice's  return 
failed  to  certify  the  person  by  whom  the  ootiee 
of  ai^eal  was  delivered  to  the  Justice. 

a.  Save— JmiBDICTIIOH. 

Where,  oo  a  change  of  venue,  a  justice  of 
the  peace  transferred  the  case  to  P.,  the  next 


nearest  Justice,  etc.,  a  Justice  other  than  P.,  in 
the  absence  of  any  further  showing,  acqaired 
no  Jurisdiction  under  such  order  to  try  the 
causes 

4.  Bau— DunoBSAi.  or  Cattbb. 

Under  Rev.  St  1888,  |  8769,  dedaring  that 
an  appeal  from  a  justice  of  the  peace  carries  to 
the  circuit  court  the  same  power  to  examine 
and  adjudge  the  cause  and  to  render  the  same 
Judgment  the  justice  ooght  to  have  rendered, 
where  an  appeal  was  properly  perfected  from  a 
justice's  Judgment  on  which  )t  was  contended 
that  the  justice  had  no  jurisdiction,  and  the 
circuit  court  so  found.  It  was  its  duty  to  dis- 
miss the  action*  as  dlstiuguished  from  a  mere 
diamissal  of  the  ajtpeal. 
6.  Saue— Costs. 

Under  Rev.  St  1898,  |  2926,  authorizing 
the  allowance  of  costs  on  appeal  in  favor  of 
respondents  if  a  Justice's  judgment  appealed 
from  be  affirmed  or  the  appeal  be  dismissed, 
and  In  favor  of  the  appellant  if  the  judgment  be 
reversed,  the  circuit  court,  on  appeal  from  a 
justice's  Judgment  in  favor  of  plaintiff,  prop- 
erly awarded  costs  against  plaintiff  on  dlsmisul 
"of  the  action"  because  the  Justice  had  no  Juris- 
diction. 

Appeal  from  Circuit  Court  Clark  County ; 
James  O'Neill,  Jndga 

Action  by  B.  G.  Mlltimore  against  William 
Hoffman.  From  a  circuit  court  Judgment, 
reversing  a  Judgment  in  favor  of  plaintiff, 
he  appeals.  Affirmed. 

Action  ot  replevin,  oommenced  in  Justice 
court  upcm  an  affidavit  of  one  B.  G.  MUti- 
more,  as  president  of  the  village  of  Dor- 
chester and  on  Its  behalf,  alleging  detention 
by  dtfendant  of  certain  chattels  "belonging 
to  the  Are  d^artment  of  said  village  of  Dor- 
chester," of  which  the  plaintiff,  as  president 
and  agent  of  said  village,  was  then  lawfully 
entitled  to  the  possessloa  The  action  was 
docketed  somewhat  ambiguously  by  the  Jus- 
tice of  the  peace,  but  probably  with  Mllti- 
more as  the  plaintiff.  Affidavit  of  prejudice 
was  made  by  defendant  and  order  entered 
changing  the  venue  to  "Charles  Fartrl^, 
the  nearest  Justice  qualified  by  law  to  try 
the  above-entitled  action."  Upon  this  record, 
duly  certified  by  the  first  Justice  of  tbe  peace, 
Ob^biUlg,  one  O.  W.  Bean,  describing  him- 
self as  Justice  of  tbe  peace  of  Clark  county, 
entered  the  case  on  his  docket  tmder  the  title, 
"Village  of  Dorchester,  B.  G.  Mlltimore, 
President  Plaintiff,  v.  William  Hofllman,  De- 
fendant" and  proceeded  to  try  the  case,  and 
under  that  title  rendered  Judgment  In  favor 
of  the  plaintiff  and  against  the  defendant 
for  possession  of  the  property,  damages,  and. 
costs.  From  this  Judgment  the  defendant  ap- 
pealed to  the  circuit  court  where  motions 
were  made — by  the  plaintiff  to  dismiss  the- 
appeal,  and  by  the  defendant  to  dismiss  the 
action.  The  first  motion  was  based  on  in- 
sufficiency of  notice  of  appeal  and  Insufficien- 
cy of  return.  The  circuit  court  permitted 
tbe  return  to  be  amended,  beld  that  the  notice 
of  appeal  was  sufflcieot  but  that  the  Justice 
had  no  Jurisdiction,  and  therefore  entered 
Judgment  dismissing  the  action  and  for  re- 
covery of  costs  in  circuit  court  by  defend- 
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ant  against  plaintiff,  Mlltimora  FriMit  tb»t 
Judgment,  Mlltlmore  appeala 

Emery  W.  Crosby  (R.  J.  McBrtde,  of  coun- 
sel), for  appellant  Oroelle  &  Humphrey 
iPaxk  it  Oaipenter,  ot  oomuel),  tor  lespfmO- 
«nt 

DODGE,  J.  (after  stating  the  facts).  Ap- 
pellant first  contends  that  the  ai^;>eal  should 
have  been  dismissed  In  the  drcnit  court  for 
defects  In  the  appellate  proceeding,  in  that 
the  notice  of  appeal  describes  the  Judgment 
as  in  favor  of  "Village  of  Dorchester,  B.  Q. 
Mlltljnore,  Plaintiff,"  while  the  suit  was 
•originally  brought  by  B.  G.  UUtimore.  The 
action  as  docketed  by  Justice  Bean  was  in 
the  name  of  "Village  of  Dorchester,  B.  O. 
3filtlmore,  Plaintiff,  v.  William  Hoffman,  De- 
fendant" Under  that  title  he  entered  jndg- 
rnent  In  favor  of  "the  plaintiff,"  both  for  the 
"delivery  of  the  goods  and  the  recovery  of 
■damages  and  costs.  The  defendant's  notice 
declared  his  appeal  from  the  order  and  Judg- 
ment entered  In  an  action  so  entitled,  and 
the  undertaking  and  the  return  were  all  so 
•beaded.  We  cannot  doubt  that  the  appeal 
was  responsive  to  the  Judgment  from  which 
It  was  taken,  and  that  any  other  entitling 
■of  the  cause  or  description  of  the  Judgmrat 
vould  probably  have  been  in^ectual  as  not 
BO  responsive. 

Certain  insuflSdencles  in  the  Justice's  re- 
turn, also  urged  as  defeating  the  appeal, 
were  all  of  a  character  capable  of  amend- 
ment and  it  was  therefore  proper  for  the 
court  Instead  of  dismissing  the  appeal  on 
account  of  them,  to  order  their  amendment 
by  further  return.  Demmlng  v.  Weston,  IB 
Wis.  236.  Complaint  now  made  that  even 
the  amended  return  fails  to  certify  the  per- 
son by  whom  the  notice  of  appeal  was  de- 
livered to  the  Justice  Is  of  no  force,  since  the 
notice  was  signed  by  the  appellant  In  person. 
Evangelical  Lutheran  St  P.  Gemeinde  v. 
Koehler,  69  Wis.  6S0,  18  N.  W.  476;  Ben- 
jamin V.  Houston,  24  Wis.  309;  Smith  v. 
Ormsby.  61  Wis.  18,  20  N.  W.  6S6;  Frlemark 
T.  Rosenkrans,  81  Wis.  359,  S6S,  51  N.  W.  5S7; 
Patrick  V.  Town  of  Baldwin,  109  Wis.  842, 
85  N.  W.  274,  68  li.  B.  A.  618.  Hence  we 
conclude  that  the  appeal  to  liie  ctictiit  court 
was  properly  brought 

Jurisdiction  of  the  subject-matter  of  this 
action  in  Justice  Bean  obviously  was  ladl- 
ing. His  only  claim  of  Jurisdiction  rests 
upon  an  order  of  Juatioe  Oberbllllg  trans- 
ferring the  action  to  Justice  Partridge.  In 
the  absence  of  any  further  showing.  Justice 
Bean  is  a  simple  volunteer,  with  no  right 
whatever  to  try  this  action.  Jurisdiction  of 
a  Justice  must  affirmatively  appear.  Ely  v. 
Tailman,  14  Wis.  28;  Jones  v.  Hunt  90  Wis. 
199,  63  N.  W.  81. 

The  next  question  discussed  Is  whether 
the  court  having  acquired  authority  at  least 
to  examine  the  action  of  the  Justice  of  the 
peace  by  proper  appellate  proceedings,  upon 
finding  that  the  Justice  bad  no  Jurisdiction 


of  the  cause,  should  merely  dismiss  the  ajveal 
or  should  dismiss  the  proceedings,  ttaerd>y 
annulling  the  Judgm^t  entrap  by  the  Justice 
of  the  peace.  In  an  early  case  (Felt  t.  Felt 
19  Wis.  198)  it  was  said  that  the  proper 
proceeding  In  such  case  was  to  dismiss  the 
appeal,  In  entire  analogy  to  the  duty  of  ^ 
circuit  court  when  it  failed  of  Juriadlctlai 
by  reason  of  inadequate  appellate  proceed- 
ings. This  view  was  repudiated,  however, 
in  Elalse  v.  Sta^  27  Wis.  462,  whm  the 
proper  order  was  declared  to  be  one  of  dis- 
missal  of  the  action,  which  dismissal,  said 
the  court  "nullifies  and  puts  an  end  to  the 
proceedings  in  both  courts."  This  view  con- 
trolled in  Butl^  V.  Wagner,  35  Wis.  64, 
Cooban  v.  Bryant  86  Wis.  606,  and  Appeal  of 
Boyston,  68  Wis.  612.  11  N.  W.  86 ;  and  the 
propriety  of  such  an  order  wtui  assumed  to 
be  settled  In  Stoltman  v.  Town  of  Lake 
(Wis.)  102  N.  W.  920,  where  the  failure  of 
Jurisdiction  in  the  appellate  court  was  due 
to  absence  of  jurisdiction  in  the  court  be- 
low. The  distinction  betweoi  the  attitude  of 
the  sppellate  court  In  the  two  cases  is  ob- 
vious. Where  the  appeal  is  not  perfected 
in  the  manner  prescribed  by  law,  the  drcolt 
court  has  no  Jurisdiction  evoi  to  look  Into 
the  Jurisdiction  of  the  Justice  of  the  pesce. 
Hence  it  dismisses  the  appeal,  leaving  un- 
disturbed the  Judgment  as  entered  below. 
Section  8770,  Rev.  St  1898 ;  Sbiff  v.  Brownell, 
4  Wis.  285,  286.  When,  however,  the  ap- 
peal is  i>erfect  end  the  question  of  the  Jus- 
tice's jurisdiction  is  raised,  the  drcuit  court 
must  examine  and  review  the  proceedings 
before  the  Justice  to  the  extent  at  least  of 
ascertaining  whether  he  bad  Jurisdiction  to 
support  that  of  the  circuit  court  Darling 
V.  Conklin,  42  Wis.  478.  Indeed.  It  may  be 
said  that  in  the  first  case  the  circuit  court 
falls  of  any  Jurlsdictl<m  over  the  appeal ;  in 
the  second,  it  acquires  Jurlsdictioc  of  the  ap- 
peal, but  none  over  the  merits  of  the  action. 
The  appeal  carries  to  the  circuit  court  the 
same  power  and  duty  to  examine  and  ad- 
judge upon  the  question  of  JuriadlctlcMi  ss 
existed  In  the  Justice,  and,  by  virtue  of  sec- 
tion 8769,  Rev.  St  1898,  to  r^der  the  same 
Judgment  the  Justice  ought  to  have  rend«^ 
The  subject  received  lucid  discussion  in  Hc- 
Kltrick  V.  Peter,  S  Dana  (Ky.)  587;  Wil- 
liamson V.  Judges,  42  N.  J.  Law,  886 ;  Ripple 
T,  Eeast  16  Pa.  Oo.  Ot  B.  648;  U.  3.  v. 
Nourse,  6  Pet  470,  8  L.  Bd.  467.  The  Su- 
preme Court  of  the  United  States,  after  full 
deliberation,  has  declared  in  accordance  with 
this  view,  and,  when  the  appeal  is  regular, 
examines  the  Jurisdiction  of  the  inferior 
court  and,  if  that  be  found  wanting,  ^tera 
Judgment  vacating  the  Judgment  below.  U. 
S.  V.  Nourse,  supra;  Nelson  v.  Leiand,  22 
How.  48,  16  L.  Ed.  269.  Such,  too.  has  been 
the  uniform  custom  in  this  court  Ketchnm 
V.  Freeman.  24  Wis.  296;  Matfaie  t.  Mcin- 
tosh, 40  Wis.  120.  We  are  convinced,  both 
by  reason  and  authority,  that  the  ruling  of 
tba  circuit  court  was  proper  In  dlamtmliig 
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tbe  action  and  ttiiu  annnlUng  aU  proceed- 
loss  ta  botii  that  and  the  justice  court 
Tbe  question  wbetber  tbe  circuit  court 

-  erred  In  awarding  Indcment  for  costa  agalnat 
the  plaintiff  U,  of  course,  entirely  atatutory. 
Section  2825,  Bar.  St  1^  authorlna  costs 

'  on  appeal  in  favor  of  respondent  If  justice^ 
Judgment  be  afllrmed  or  the  appeal  be  dis- 
missed, and  In  favor  of  appellant  it  Judg- 
ment be  rerereed.  Prior  to  1875  <Lav8  1875, 
:p.  245,  c.  140)  tbe  aectlon  did  not  contain 
.BUS  proTlslon  tm  costs  on  diuniaaal  of  ap- 
peal, and  this  court  had  held  that  In  Buch 

-  case  no  costs  could  be  awarded,  both  because 
■  of  want  of  Jurlsdlctitm  to  render  any  Jndg- 

ment  and  because  the  statute  did  not  expreas- 
Ty  provide  for  that  conditton.  Oonfesaedly 
the  former  ground  Is  no  obstacle  in  the  pres- 
'ence  of  express  statute,  and,  since  the  amend- 
ment  <tf  1875,  costs  are  recoverable  upon 
dismissal  of  appeal,  althou^  the  an>p^- 
late  court  has  no  Jurisdiction  even  of  the 
appeal  (Flnlay  v.  Prescott,  104  Wis.  614, 
SO  N.  W.  030.  47  L.  R.  A.  695)  ;  and  that 
amendment  has  generally  been  recognized  as 
indicating  a  legisIatlTe  policy,  in  contradlc- 
-tion  of  tbe  formerly  declared  doctrine  that 
absence  of  Jurisdiction  on  appeal  from  a 
Justice  precluded  recovery  of  costs  to  pro- 
-vlde  for  costs  In  all  cases  which  might 
arise  upon  such  appeal,  for  the  statute  rega- 
latlng  Judgments  on  appeal,  in  abs^ice  of 
new  trial,  at  the  time  of  that  amendment 
authorized  nothing  but  affirmance  or  reversal. 
Section  218,  c  120,  Rev.  St  1868.  After- 
wards, by  c.  216,  p.  253,  Laws  1891,  came 
tbe  authority  to  render  an  affirmative  Judg- 
ment in  the  circuit  court  (section  8769,  Eev. 
St  1898) ;  but  the  old  statute  as  to  costs  was 
-not  changed  (section  2926,  Rev.  St  1898), 
thus  clearly  indicating  that  such  affirmative 
Judgment  was  deemed  by  the  Legislature  to 
constitute  either  a  reversal  or  affirmance 
of  the  justice's  judgment  according  to  its 
effect  on  the  rights  of  the  parties.  Clearly, 
upon  appeal  from  a  Judgment  in  favor  of 
plaintiff,  an  affirmative  Judgment  in  the  cir- 
cuit court  in  favor  of  defendant  would  con- 
stitute a  reversal  of  the  Judgment  appealed 
from,  within  the  meaning  of  section  2926, 
Xtev.  St  1898;  but  we  can  see  no  failure  of 
analogy  between  that  and  tbe  situation  here, 
where,  as  already  pointed  out  the  Judgment 
■of  tbe  circuit  court  nullifies  and  cancels  the 
affirmative  judgment  rendwed  by  tbe  Justice 
In  plaintiff's  favor  on  tbe  ground  that  It 
bad  been  erroneouly  rendered.  No  more 
complete  reversal  In  practical  effect  Is  con- 
celvabl&  Hence  we  conclude  that  the  situa- 
tion ia  within  the  express  words  of  tbe  stat- 
ute (section  2926,  Rev.  St  1898)  authoriz- 
ing costs  in  favor  of  the  appellant  when  the 
Justice's  Judgment  Is  reversed. 

We  find  no  authority  In  this  court  in  con- 
flict with  this  conclusion.  True,  it  had  been 
beld  prior  to  1876  that  upon  dismissal  of 
appeal  no  costs  could  be  taxed.  Mitchell 
T.  Kennedy,  1  Wis.  511;  Pratt  r.  Brown,  4 


Wis.  188.  All  such  decisions  applied  to  dis- 
missals for  Insnfflctoit  anpeals,  until  Felt 
T.  Felt  auprst  wbere  tbe  la<A  of  jurisdiction 
arose  with  the  Justice.  In  that  case  tbe 
ruling  denying  costs  was  but  a  corollary  ct 
the  other  holding  that  tiie  proper  action  In 
circuit  court  was  to  dismiss  tbe  appeal,  nei- 
ther affirming  nor  reversing  the  judgment 
below ;  but  that  decision  was  jvomptly  orer^ 
ruled,  as  we  have  already  pointed  out  True, 
In  BladEwood  v.  Jones,  27  Wis.  wbere 
jurisdiction  was  sustained,  It  was  said,  cit- 
ing Felt  V.  Felt  supra,  that  If  the  action 
had  been  properly  dismissed,  costs  against 
plalntlfl  would  have  been  erroneous.  The 
remark  was,  of  course,  wholly  obiter,  is  not 
at  all  BttppOTted  by  the  authority  dted,  nw 
1^  any  discussion,  and  can,  at  most  be  con- 
sidered an  unofficial  expression  of  opinion 
by  tbe  learned  author  thereof.  It  has  never 
since  been  followed  or  referred  to  as  authori- 
ty by  this  court  We  cannot  consider  it 
any  obstacle  to  the  conclusion  now  raacbedt 
Judgment  affirmed. 


ARNOLD  V.  HEWITT  et  aL 
(Supreme  Court  of  Iowa.  Oct  24,  1905.) 
Ohattbl  M0BT0A.OBS— Landxaeo  Ann  Tsn- 

ANT— PlIOBITT  OF  LDENS. 

Tbt  lien  of  a  purebaae-money  mortcaae, 
«lT«n  by  a  tenant  on  property  taken  onto  tbe 
leased  premises,  Is  prior  to  the  landlord's  lien 
for  suraeqnently  accruing  rent 

[Bd.  Note.— For  casM  hi  point  aee  vol  ^ 
Cent  Dig.  Chattel  Mortgages,  i  280.] 

Appeal  from  District  Court  Jonee  County; 
B.  B.  MUIer.  Judge. 

Action  to  recover  tbe  value  of  certain  sheep 
alleged  to  have  been  converted  1^  deCendants 
to  their  own  use.  A  trial  to  the  conrt  resntt- 
ed  In  a  judgment  in  favor  tit  plaintiff,  and  the 
defendants  ai^eal.  Affirmed. 

Jamison  &  Smyth,  for  qipellantL  Vtak 
Chamberlain,  for  appellee. 

BISHOP,  J.  The  facts  as  evidently  found 
by  the  trial  court  and  with  which  finding  we 
are  content  may  be  stated  as  follows :  Prior 
to  March,  1901,  plaintiff  and  the  defendant 
Hewitt  both  then  living  in  Jones  county, 
entered  into  an  oral  agreement  In  pursuance 
of  which  the  former  gave  into  the  possession 
of  the  latter  a  fiock  of  sheep ;  tbe  understand- 
ing being  that  the  same  should  be  cared  for 
by  the  latter,  that  each  year  the  wool  and 
the  male  lambs  should  be  sold  and  the  pro- 
ceeds equally  divided,  that  until  the  expira- 
tion of  five  years  Hewitt  should  have  no  fur- 
ther or  other  interest  In  the  sheep,  and  that 
at  tbe  end  of  that  period  the  deal  should  be 
closed  by  an  equal  division  of  all  tbe  flock  and 
tbe  Increase  then  remaining  Before  the  ex- 
piration of  the  five  years,  and  on  the  date 
above  named,  the  said  Hewitt  leased  a  farm 
of  the  def^dant  C.  B.  Chlsmore  in  Unn  coun- 
ty and  ren9ved  thereto.  Hie  lease  was  in 
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writing  and  for  one  year,  tint  with  privilege  on 
the  part  of  Hewitt  to  extend  the  term  to  three 
years.  In  April,  1001,  the  parties  to  the  lease 
verbally  agreed  opon  the  term  as  for  three 
years.  Plaintiff  consented  that  the  sheep 
might  be  taken  to  the  Chlsmore  farm,  and 
this  was  done ;  the  number  of  the  sheep  being 
then  60.  In  June,  1901,  and  the  contract 
period  still  having  some  time  to  nm,  porsn- 
ant  to  an  agreement  therefor  plaintiff  sold 
the  entire  flo<^  to  said  Hewitt ;  the  consider- 
ation agreed  upon  being  the  sum  of  $350.  To 
secure  payment  of  snch  purchase  price,  and 
as  part  of  the  same  transaction,  Hewitt  ex- 
ecuted and  delivered  to  plaintiff  a  chattel 
mortgage  covering  as  described  60  head  of 
ewe  sheep  and  lambs  then  with  them,  and  all 
wool  and  Increase  therefrom,  and  being  the 
flock  of  sheep  then  In  possession  of  the  mort- 
gagor on  the  farm  of  defendant  O.  B.  Chls- 
more in  Linn  county.  Record  of  the  mort- 
gage was  made  In  Linn  county.  Hewitt  paid 
rent  to  Chlsmore  for  the  year  1901 ;  also  a 
portion  of  that  due  for  the  year  1902.  On 
August  1,  1903,  he  was  owing  on  rent  account 
$800,  for  which  Chlsmore  held  his  notes ;  one 
for  $300  then  due^  and  one  for  $500  due  Jan- 
uary 1, 1904.  Some  time  before  the  date  last 
named,  and  to  apply  In  payment  of  said  notes, 
Hewitt  sold  and  delivered  to  Chlsmore  all  the 
sheep,  lambs,  and  wool  In  bis  possession; 
there  being  of  the  sheep  48.  and  of  the  lambs 
17,  and  2  sacks  of  wool.  A  portion  only  of 
the  Ind^tedness  doe  from  Hewitt  to  plaintiff 
having  been  paid  when  due,  In  August,  190S, 
plaintiff  conunenced  bis  action  in  equity  In 
Jones  county  for  judgment  and  to  foreclose 
bis  said  mortgage.  Chtsnuwe  was  made  a 
party  defteidant ;  the  allegation  as  to  him  be- 
ing that  he  claimed  to  have  some  Hen  upon 
or  interest  In  the  property,  and  that  such  Ilea 
or  Interest  was  Inferior  to  the  mortgage  Hen. 
In  said  action  each  of  the  defendants  made 
defoult,  and  there  was  Jndgmoit  against  de- 
fendantHewlttlnthesumof  $1^70and  costs, 
$32.62,  and  a  decree  of  foreclosure  as  prayed 
against  both  defendants.  An  execution  was 
Issued  and  returned  unsatisfied,  with  accrued 
costs  In  the  sum  of  $3.  Thereupon,  and  in  Oc- 
tober, 1903,  the  plaintiff  commenced  his  action 
at  law  In  Linn  county  against  the  defendant 
Chlsmore  alone,  allegii^  that  the  sheep, 
lambs,  and  wool  so  sold  to  him  by  Hewitt 
was  all  property  covered  by  said  mortgage, 
and  all  that  was  left  thereof,  and  diarglng 
conversion  of  the  same  by  Chlsmore  to  his 
own  use  The  value  <^  the  property  so  al- 
leged to  have  been  converted  is  alleged  to 
have  been  $240.  To  tills  action  Cbismore 
appeared  and  filed  answer  and  cross-pfr 
tition.  The  answer  Is  In  the  nature  of  a  gen- 
eral denial.  In  substance  the  crosa-petitloii 
asserts  a  landlord's  lien  in  favor  of  defoid- 


ant  upon  the  property  purdiased  by  him, 
which  Hen  was  superior  to  that  of  plaintiCTs 
mortgage ;  that  the  purchase  price  was  cred- 
ited upon  the  farm  rent  for  the  year  1902. 
and  which  became  due  January  1,  1903. 
Plaintiff  filed  reply,  denying  a  superior  liea 
In  favor  of  defendant,  also  pleading  that  the 
she^  were  exempt  property  In  the  ban  da  of 
Hewitt,  and  therefore  not  subject  to  a  land- 
lord's Hen.  By  stipulation  the  decree  In  the 
foreclosure  action  was  set  aside  as  to  defend- 
ant Cbismore,  and  the  actions  were  consol- 
idated to  be  tried  as  an  equity  action  In  the 
Jones  county  court  The  trial  resulted  In 
Judgment  for  plaintiff  in  the  sum  of  $222.50 
and  cmtB,  including  the  costs  of  the  Linn 
county  action. 

It  Is  not  disputed  but  that  plaintiff  .was 
entitled  to  recover  the  value  of  50  sheep; 
that  being  the  nmnber  which  is  by  law  ex- 
empt from  execution  (Code,  {  4008),  and 
hence  not  subject  to  landlord's  Hen  (Code, 
I  2992).  The  contention  now  made  in  argu- 
ment is  that  of  the  number  of  the  sheep,  4 
ewes  were  purchased  by  Hewitt  from  a  third 
party  subsequent  to  the  mortgage  and  hence 
not  included  therein;  that,  adding  6  of  the 
lambs  to  the  45  sheep  remaining,  there  was 
left  12  lambs  wblcb  were  subject  to  land- 
lord's Hen ;  and,  such  lien  being  paramount 
to  the  mortgage,  plaintiff  was  not  entitied 
to  recover  the  value  thereof.  As  to  the  wool 
it  Is  contended  that  plaintiff  bad  glvai  con- 
sent to  the  same  being  sold,  and  hence  should 
not  be  allowed  to  recover  therefor ;  and  as  to 
this  latter  fact  plaintiff  makes  admlaslon. 
As  to  the  12  Iambs  In  excess  of  the  50  for 
which  it  Is  conceded  plaintiff  may  reoova, 
the  contention  of  defendant  as  now  made  Is 
ruled  against  him  by  the  case  of  DaTis,  etc^ 
Co.  V.  McHugb,  116  Iowa,  416,  88  N.  W.  04& 
It  was  there  held  that  a  purchase-money 
mortgage,  given  by  a  tenant  as  part  of  the 
transaction  for  purchase  by  him  of  property 
taken  onto  the  leased  premises,  is  a  prior  Hen 
to  the  landlord's  claim  for  fotore  accruing 
rent  Now  the  evidence  tor  plaintiff  as  to 
values  was  that  the  ewes  were  worth  $4  per 
head  and  the  lambs  $2.00  per  head.  It  is 
evident  to  our  minds  that  the  trial  court  ac- 
cepted  of  these  figures  as  correct  aJ^d  this 
makes  it  clear  that  neither  the  value  of  tlie 
four  ewes,  the  subject  of  contration,  nor  the 
value  of  the  wool,  entered  into  the  Judgment 
It  win  be  observed  that  45  bead  at  $4  and  17 
head  at  $2.S0  makes  the  exact  amount  of  the 
Judgment  By  the  stipulation  filed  plaintiff 
was  entitied  to  recover,  if  at  all.  tot  the  value 
of  the  she^  and  the  costs  at  the  Linn  county 
action.  The  amount  of  the  Jodgmmt  la  with- 
in the  aggregate  of  those  soius. 

We  conclude  that  then  warn  no  error,  and 
the  Judgment  Is  affirmed. 
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SFOONHBDC  at  ox.  T.  SPOONHBIU. 
(Sai»reme  Court  of  Dakota.  Juna  21, 

1.  Dud  —  Yaudxtt  —  Iktozioatioii  or 

A  deed  i»  voidable  if  the  grantor  at  the  time 
of  ezecutiog  it  waa  so  intoxicated  as  to  be  in- 
capable of  acderstandiiig  the  natate  and  effect 

of  the  transaction. 

[Ed.  Note.— For  eaaes  tn  jfoint,  aee  toI.  16, 
Cent.  Big.  Deeds,  S  16S.] 

2.  CANCSLUTION  of  iNErrBUHBHTB  —  Ratifi- 
OATION. 

The  grantor  in  sach  cases  most  move 
promptly  and  within  a  reasonable  time  after 
the  intoxication  ceases  and  knowledge  of  the 
transaction  has  come  to  him,  or  he  has  notice 
of  facts  sufficient  to  put  him  upon  ingairy,  or 
he  will  be  deemed  to  have  ratified  the  deed. 
_[Ed.  Note.— For  casea  in  point,  aea  voL  1% 
Cmt.  Dlf,  Deeds,  |  207.] 

8.  Same— UNBEABonABLB  Dblat. 

An  nnezplained  delay  of  nearly  aeren  years 
before  commencing  an  action  to  set  aside  ^e 
deed  Is  nnreasonable,  eq^ecially  In  view  of  the 
fact  that  the  land  has  materially  increased  In 
value. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Oant  Dif.  Cancellation  of  Instramenti,  |  49.] 

(Syllabos  by  the  Court.) 

Appeal  from  District  Court,  Stede  Oran- 
ty  I  Charies  A.  Pollock,  Jodge. 

Action  by  P.  P.  Spoonhelm  and  Anna 
Spoonbelm  against  Baldor  P.  Spoonlielm. 
Judgment  for  plalntUb,  and  defendant  ap- 
peals. Reversed. 

Rehearing  denied  October  11,  1906. 

J.  A.  Sorley,  for  appellant  Qnj  O.  H.  Cor- 
liss, for  respondents. 

MOROAM,  a  J.  Plaintiff  brongbt  tbls  ac- 
tion to  set  aside  a  deed  of  real  property  exe- 
cuted and  delivered  by  lilm  to  the  defendant 
bis  brother^  on  December  28, 1889;  The  com- 
plaint alleges  that  the  plaintiff  was  at  said 
time  tn  ancb  mental  and  physical  condition 
through  the  ezcestf  ve  drinking  of  intoxicat- 
ing liquors  that  be  wu  in  danger  of  sudden 
deatb.  and  that  it  waa  agreed  between  him 
and  the  defendant  at  defendant's  solicita- 
tion, that  plaintiff  should  convey  tlie  land  to 
the  dtf endant;  and  that  the  defendant  agreed 
to  convey  the  same  to  plaintiff's  wife;  that 
plaintlfl  thereupon  conveyed  the  land  to  the 
defOndan^  but  defendant  has  since  refused 
to  convey  the  land  to  the  plaintiff's  wife; 
tliat  defendant  baa  been  in  possession  of 
Mid  lands  since  and  Including  a  part  of  the 
year  1895,  and  has  appropriated  all  the  czoiis 
raised  thereon;  and  that  the  value  of  the 
rents  and  pioflts  of  said  land  Is  tiie  sum 
of  91,000  per  annum.  The  answer  denies 
these  anegations,  exc^  as  to  possession, 
and  allies  that  said  deed  was  given  to  him  as 
security  for  mon^  tiien  owing  to  defendant 
from  plaintiff,  and  for  security  for  liability 
iQcnrred  by  defendant  in  becoming  plaintilTs 
mrety  on  notes  given  by  blm  to  others,  and 
aa  security  for  future  advances.  The  de- 
fendant also  sets  forth  In  the  answer  a 
counterclaim  In  substance  as  follows ;  That 


<m  September  IT,  1894^  i^nttfl  was  indebt- 
ed to  the  defendant  In  the  sum  of  about 
$2,284.76  for  money  loaned,  and  that  these 
parties  bad  a  settlement  on  tiiat  day  which 
resulted  In  a  conveyance  of  said  land  by 
plaintiff  to  defendant  by  warruity  deed.  In 
consideration  of  tiie  satlsfBction  and  dis- 
charge of  all  of  plaintiff's  Indebtedness  and 
liability  to  defendant;  that  snch  settlement 
was  fully  consummated  on  that  day;  and 
that  defendant  went  Into  posses^n  of  said 
land  and  cultivated  the  same,  and  has  ever 
since  been  in  possession  thereof.  The  plain- 
tiff interposed  a  general  denial  to  all  the  al- 
legations of  the  reply.  The  trial  court  found 
tiiat  the  deed  of  December  26.  1^,  was  a 
mortgage,  and  further  found  that  the  deed 
of  September  17,  1884,  was  giTen  when  the 
plaintiff  was  entirely  incapacitated  from 
knowing  what  he  was  then  doing  by  reason 
of  his  lntoxlcati<m,  and  ordered  said  deed  set 
aside  upon  payment  by  plaintiff  to  defend- 
ant of  the  amount  adjud^ced  to  be  due  and 
owing  to  blm  by  plaintiff,  after  allowing  as 
credit  thereon  $250  pa  annum,  the  annual 
rental  value  while  defendant  was  in  posses- 
sion. Defendant  has  appealed  from  said 
Judgment  and  demands  a  review  of  tite  en- 
tire case  under  section  5680,  Rev.  Codes  1889. 

It  wUl  be  noticed  that  the  trial  coart 
found  against  the  plaintiff  so  far  as  the  al- 
legations of  the  complaint  are  concerned. 
This  finding  Is  not  expressly  challenged  by 
the  plaintiff  on  tiie  appeal,  although  its 
correctness  is  not  conceded.  It  therefore 
follows  that  thwe  la  no  Issue  to  be  determin- 
ed on  this  appeal  as  to  the  relation  between 
the  parties  arising  out  of  the  deed  of  Decem- 
ber 2^  1888.  This  deed  was  a  mortgage  In 
equity,  althou^  an  absolute  vrarranty  deed 
In  terms,  ^e  important  issue  that  remains 
to  be  decided  is  as  to  the  drcumstancea  un- 
der which  the  deed  of  September  17,  1894, 
was  ^ven,  and  the  legal  effect  under  the 
evidence  of  tiie  giving  of  that  deed.  There 
is  a  cUrect  conflict  in  the  evidence  as  to  the 
drcumstancee  under  which  the  deed  was  glr- 
en.  Plaintiff  contends  that  he  has  no  mem- 
ory of  the  giving  thereof,  and  that  if  he 
signed  it;  he  was  so  drunk  at  the  time  that 
the  deed  was  void.  He  further  contends 
that  the  defendant  induced  him  to  begin 
drinking  in  August  1894,  uid  encotiraged 
him  in  continuing  on  a  long  drinking  spree, 
which  ended  in  his  becoming  Incompetent 
to  do  any  hnsiness,  that  he  might  procure  a 
deed  of  this  land  from  blm.  ^nie  evidence 
shows  that  plaintiff  had  bem  using  In- 
toxicating liquors  for  over  three  weeks  be- 
fore September  ITtb.  He  was  Intoxicated 
during  a  part  of  every  day  of  that  time.  Be 
drank  la^  quantities  of  liquor,  and  at  times 
was  unable  to  walk  at  all  during  that  time. 
He  was  often  drunk,  and  was  not  entirely 
free  from  the  Influence  ot  liquor  during 
most  of  that  time  During  these  days  he 
generally  staggered  while  walking  and  was 
boistero'tts  and  abusive  In  his  talk.  He  con- 
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staDtly  showed,  hj  his  conversation,  appear- 
ance and  actions,  tiiat  he  was  on  a  debauch. 
H«  also  nsed  morphine  occaBlonally  daring 
this  time.  He  neglected  his  farming  affairs 
and  spent  money  freely.  He  lired  two  and 
a  half  miles  from  Hatton  and  spent  much  of 
bis  time  there,  but  generally  went  home 
nights,  and  often  took  his  liquor  home  with 
blm  and  drank  during  the  night  A  few 
days  after  September  17th  be  was  taken  be- 
fore the  insanity  board  of  Grand  Forks  coun- 
ty on  the  application  of  his  wife  and  lodged 
In  jail.  He  was  not  committed  to  the  asy- 
lum, hut  was  allowed  to  go  home  on  parole 
as  be  states.  He  was  taken  before  the 
board,  not  with  a  Tlew  to  baring  blm  sent 
to  the  asylum,  but,  as  Is  to  be  fairly  Inferred 
from  the  evidence,  to  Induce  him  to  stop 
drinking.  The  fact  of  his  having  been  In- 
toxicated during  this  time  Is  proven  by  the 
testimony  of  his  neighbors  and  the  business 
men  of  Hatton.  Over  a  dozen  witnesses  tes- 
tify to  that  tect,  and  from  tbelr  having  seen 
him  during  this  time  and  from  his  actions 
and  appearance  they  further  testify  that 
they  did  not  think  him  capable  or  competent 
to  Intelligentiy  transact  any  important  busi- 
ness while  in  the  condition  In  which  they 
saw  him.  Pour  of  these  witnesses  saw 
him  on  September  17th,  but  two  of  these  did 
not  see  him  until  late  in  the  day,  several 
hours  after  the  deed  was  delivered,  and  they 
testify  that  he  was  Intoxicated  when  they 
saw  him.  The  plalntifTs  signature  was  duly 
witnessed,  and  defendant  acknowledged  the 
deed  before  a  notary  public  at  Hatton.  The 
notary  public  was  not  a  witness  at  the  trial. 
The  attesting  witnesses  were  sworn,  and  one 
of  them,  defendant's  attorney  of  record  In 
the  case,  testifies  that  he  was  not  Intoxicat- 
ed, and  the  other  witness  did  not  particular- 
ly observe  him,  but  saw  nothing  in  his  ac- 
tions indicating  his  present  intoxication. 
Plaintiff's  wife  testified  that  he  drank  dur^ 
ing  the  night  of  September  16th,  and  says 
that  he  was  not  as  drank  as  usual  on  Sep- 
tember 17th.  Plaintiff  transacted  other  busi- 
ness with  parties  on  the  morning  of  the 
17th,  and  their  testimony  tends  to  show  that 
they  did  not  oonslder  him  capable  of  Intelli- 
gently transacting  business  at  that  time. 
The  defendant  testifies  that  plaintiff  was 
sober  during  the  17th  of  September,  and 
plaintiff  testifies  that  he  has  no  recollection 
whatever  of  the  transactions  of  that  day. 
Plaintiff  drank  nothing  during  that  day  un- 
til the  settiement  was  completed,  although 
be  had  all  the  appearance  of  having  been 
on  a  protracted  debauch.  He  Is  a  man  of 
good  business  ability,  has  a  fair  education, 
and  was  prosperous  as  a  farmer.  He  had 
drank  liquors  to  some  extent  since  1883, 
aod  during  and  since  1889  has  been  accus- 
tomed to  continue  drinking  and  become  in- 
toxicated at  Irregular  periods.  The  witness- 
es Gowran  and  Adams,  who  transacted  busi- 
ness with  plaintiff  on  the  morning  of  Sep- 
temtier  17th,  before  the  deed  was  signed) 


testify  tliat  they  had  considerable  trouble 
in  getting  him  to  settie  up  their  matters,  but 
that  be  finally  gave  them  orders  for  certalik 
grain  In  the  elevators  to  satisfy  their  liens. 
They  both  say  that  he  was  unfitted  for  busi- 
ness. Mr.  Gowran  states  his  opinion  to  b» 
that  "a  man  addicted  to  drink,  or  that  ha» 
t>een  under  the  influence  of  It  sufficient  to- 
hftve  the  face  tliat  he  had,  wouldn't  have 
sufficient  Judgment  for  any  business."  He- 
further  says  that  he  exercised  Judgment  and 
that  he  understood  the  bu^ness  that  he  trans- 
acted with  him,  although  not  so  fully  as  a 
person  would  who  had  never  drank. 

The  setUement  was  agreed  to  between  Mr 
Sorley  and  plaintiff  near  plalntUTs  residence. 
Mr.  Sorley  was  there  at  defendant's  request 
He  went  there  to  procure  a  settlement  of  aU. 
matters  unsettled  between  the  brothers.  Af- 
ter all  items  of  account  between  them  had 
been  considered  and  adjusted,  plaintiff  said 
that  he  was  unable  to  pay,  and  Soriey  sug- 
gested that  he  sell  the  land  to  defendant. 
After  some  talk  the  price  was  agreed  upon 
at  ¥2,300  after  Sorley  had  submitted  the 
matter  to  defendant  They  went  to  defend- 
ant's home  to  draw  up  the  deed,  and  went 
there  at  plaintiff's  request  At  defendant's 
house,  one-half  mile  distant  from  plaintifTs 
home,  the  deed  was  drawn  up,  signed,  and 
witnessed.  They  went  to  Hatton,  where  the 
deed  was  acknowledged,  and  three  notes, 
marked  "Paid"  by  Sorl^,  were  turned  over 
to  plaintiff.  Plaintiff  signed  a  contract  to 
sell  certain  mortgaged  wheat  at  private  sale, 
and  that  the  proceeds  be  applied  on  defend- 
ant's Indebtedn^,  not  Included  in  the 
$2,284.75.  Defendant  did  not  record  this 
deed,  on  advice  of  his  counsel  that  It  was  un- 
necessary If  he  took  possession.  Defendant 
bad  knowledge  that  the  plaintiff  bad  been 
drinking  to  exce«  betweot  August  and 
tember  17th. 

It  remains  to  determine  what  conclusions 
are  deduclble  from  the  evidence  upon  the  fol- 
lowing questions:  (1)  Was  the  deed  void? 
(2)  If  not  void,  was  It  voidable  at  the  election 
of  the  plaintiff?  (3)  Was  the  settlement 
I  fairly  and  honestly  made.  In  view  of  the  fact 
that  the  relation  of  mortgagor  and  mortgagee- 
had  hitherto  existed  between  the  parties? 
(4)  If  not  so  made,  and  the  giving  of  the  deed 
was  voidable  at  the  time,  has  plaintiff  rat- 
ified the  giving  of  the  deed  by  not  attadslng 
its  validity  promptly? 

Upon  the  first  question  we  find  that  the 
evidence  will  not  sustain  a  conclusion  that 
the  deed  was  given  when  there  was  an  entire 
want  of  understandli^  on  the  part  of  the 
plaintiff  as  to  what  he  was  doing.  Whether 
the  contract  or  deed  of  an  Intoxicated  person 
is  ever  entirely  void  on  the  ground,  alone, 
that  it  was  given  while  intoxication  con- 
tinued and  rendered  the  person  entirely  with- 
out understanding  or  Judgment,  we  need  not 
determine  as  a  question  of  law.  The  au- 
thorities are  in  conflict  on  this  question. 
Conceding,  for  the  purposes  «f  tUm  cue,. 
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tbat  tbe  deed  <tf  an  Intoxlcaied  pwaon  wbo 
la  entlnlr  without  vndentandliv  i»  void,  and 
tbat  eectlon  2706,  Rev.  Codes  1890,  providing 
tbat  "a  person  ortlrely  wltbout  understand- 
ing has  no  power  to  make  a  contract  of  any 
kind,"  appllea  to  contracts  made  wbUe  a 
persrai  la  temporarily  Intoxicated,  we  would 
neverflieieaB  be  forced  to  And  that  the  plain- 
tiff was  not  In  teat  condition  wheu  he  made 
the  aettlnnent  and  gare  ttie  deed.  But  there 
la  hardly  any  conflict  In  the  authorities  upon 
tbe  question  as  to  whettier  a  deed  kItod  while 
a  person  is  In  an  Intoxicated  condition  la 
voidable  at  his  election.  It  is  generally  held 
tbat  he  may  avoid  his  deed  under  such  ctr^ 
cmustance&  Tbe  g^iwal  rule  la  stated  in  17 
Am.  &  Eng.  Bnc.  Law,  p.  401,  as  follows: 
"Where  a  person  seeks  to  avoid  respoortblUty 
for  a  contract  on  the  ground  of  intoxication 
alone.  It  must  appear  tbat  Uie  dmnketmees 
was  so  excessive  that  he  was  utterly  de- 
prived of  tbe  use  of  hla  reascm  and  nnder^ 
standing  and  was  altogetbor  incapable  of 
knowing  the  effect  of  what  he  was  doing. 
Any  degree  of  Intoxication  which  falls  abort 
of  this  will  famish  no  ground  for  release,  In 
the  abeence  of  fraud  on  tbe  part  of  tbe  other 
contracting  party."  Tested  hj  this  rule,  we 
are  strongly  Inclined  to  the  view  tbat  the 
facts  do  sot  bring  the  plaintiff  within  its  ap- 
plication. Oonalderlng  eveiythlng  tbat  was 
done  end  said  by  him  on  September  17th, 
and  Ids  condition  prior  tiwreto,  we  should 
besitate  long  before  deciding  tbat  he  was  In 
such  cradltlon  that  be  did  not  understand 
the  dfect  of  his  settlement  and  deed  of  tbat 
day.  Plaintiff  drank  nothing  daring  tbat  day 
until  after  the  transactions  were  all  closed. 
Xotblng  is  shown  In  his  conduct  or  by  his 
words  Indicating  that  degree  of  incapadly 
tbat  will  avoid  tbe  deed.  During  the  whole 
day  he  did  not  show  in  any  way  that  he  was 
not  in  bis  normal  mental  condition.  He 
probably  drank  during  tbe  night  prevlottB, 
and  tbe  effects  of  such  drinking  had  not  en- 
tirely passed;  but  that  ftct  is  far  from  being 
a  good  ground  for  finding  him  wholly  In- 
capacitated from  undOTStandlngly  transacts 
log  business.  But  we  are  agreed  tbat  plain- 
tiff's conduct  and  inacti<m,  after  he  had  be- 
come entirely  sober  and  entirely  free  from 
the  effects  of  excesdve  drinking,  are  suCScient 
grounds  for  denying  him  relief.  Hence  tbe 
question  of  Uxt  as  to  whether  the  deed  was 
voidable  on  account  of  bis  condition  will 
not  be  further  considered  Plaintiff  did  not 
act  promptly  In  asking  to  have  tbe  deed  set 
aside,  and  he  bos  by  sucb  inaction  ratified, 
this  deed,  OMncedlng  tbat  he  could  have 
avoided  the  deed,  had  he  acted. 

The  following  facts  convince  us  that  be  Is 
entitled  to  no  relief:  This  conclusion  is 
reached  from  the  evidence  of  facta  that  tran- 
spired on  September  17th,  and  from  what  the 
evidence  shows  his  condition  to  have  been  on 
that  day.  Whether  he  was  capable  of  un- 
derstandingly  making  a  settlement  and  sign- 
ing tbe  deed  depends  Qpm  bis  condition  on 


fliat  day.  His  condition  days  or  wedES  be- 
fbre  tbat  day,  or  on  days  tollowlng,  has  alone 
but  a  very  remote  bearing  on  tbe  question  as. 
to  bis  condition  on  September  17tb.  It  is 
undisputed  that  tbe  plaintiff  has  not  drank 
Intoxicating  llqnors,  except  oocasliHully  and. 
to  a  very  Umlted  extent;  since  about  October 
10,  18M.  Since  that  time  he  has  been  sob^, 
and  at  all  times  conceded  to  have  possessloi^ 
of  bis  full  mratal  powers.  After  receiving 
the  deed,  defendant  went  into  possession  of 
this  land  and  pkiwed  it  to  tbe  foil  of  1804. 
In  1800  be  put  the  same  Into  crop  and  har- 
vested it,  and  appropriated  tbe  crops  to  hi^ . 
own  use.  This  has  been  done  by  him  every 
year  since,  and  up  to  tiie  present  time.  The 
plaintiff  Ind  twen  In  possession  of  and  culr 
tivated  tbe  land  up  to  and  Inclndlng  tbe  17th 
day  of  September,  1801  The  plaintiff  ac^ 
knowledged  tiiat  be  knew  tbat  the  defend-; 
ant  was  In  possession  thereof  since  the  year. 
1804,  or  early  in  1806.  When  the  settlement 
of  all  tb^r  mutual  accounto  waa  made  and 
tiie  deed  delivered  on  September  17th,  three 
notes,  aggregating  In  amounto  about  fl,60(^ 
were  marked  "Paid"  and  turned  over  to  the 
plaintiff  by  defendant  Theee  notes  were 
k^  by  plaintiff  and  introduced  In  evidence 
at  the  trial.  At  the  conclusion  of  the  settie- 
ment,  when  the  deed  was  delivered,  plain- 
tiff was  paid  a  small  sum  of  money,  being 
about  $16 — ^tite  difterence  between  the  ag- 
gregate Indebtedness  and  the  price  agreed 
upon  for  the  land,  92i800.  The  plaintiff  ad- 
mits in  his  evidence,  in  answer  to  questions, 
by  bis  counsel,  tbat  defendant  toformed  him 
early  In  1805  that  he  was  tiie  owner  of  ttie 
land  In  question.  In  the  same  year  tbe  fol- 
lowing conversation  was  liad  between  plain- 
tiff and  defendant:  "Q.  What  did  yon  say 
to  him,  and  he  to  yout  Ana.  W^l,  we  did 
not  have  a  long  conversation,  and  I  asked 
blm  how  things  were,  and  be  saya  they  are 
all  fixed  up.  I  says,  'How  Is  thatr  He 
says,  'I  have  had  an  attorn^  over  there  to, 
straighten  things  out  with  you,  and  I  am 
through  with  It'  Tes;  be  said  he  had  to. 
leave  It  to  an  attorney  to  get  it  fixed  up  legal- 
ly." This  convenationuid  tbe  other  facts  stat- 
ed conduslvely  idiow  that  tbe  plaintiff  learn- 
ed early  to  1800  that  the  defendant  claimed 
the  land  as  bis  own,  and  plaintiff  did 
nothing  towards  moving  to  set  aside  or  dls- 
afilrm  tbe  setUement  until  tbe  year  1000,  and 
did  not  begin  this  suit  until  nearly  seven 
years  after  tiie  deed  was  given.  It  Is  true, 
plaintiff  claims  that  be  said  to  tiie  defendant 
when  they  met  on  the  highway,  that  defend- 
ant would  have  to  aettle,  or  words  to  tbat 
effect  Plaintiff  testifies  tbat  to  1808  defend- 
ant informed  him  tbat  be  bad  a  deed  to  this, 
land,  and  plaintiff  said  we  will  test  that 
These  matters  of  casual  conversation  do  not 
excuse  nor  Justify  the  long  delay.  Defend- 
ant has  at  all  times  since  September  17th. 
claimed  the  land  aa  bis  own. 

From  these  facte  we  have  no  beeltatiout 
in  holding  that  tbe  platoUff  ratified- the  aale. 


Digitized  by 


848 


KM  NOBTHWBSTBRN  UBFOBTBB. 


and  cannot  now  invoke  tlie  aid  of  a  court 
of  equitr  to  relieve  him  from  his  contract 
He  should  have  diaafflrmed  his  contract 
promptly  upon  learning  of  it,  or  of  facts  suf- 
ficient to  put  him  upon  inquiry.  No  adequate 
excuse  Is  offered  for  the  long  delay  in  assert- 
ing his  rights.  Defendant  informed  him  In 
1895  tliat  be  was  through  with  the  matter 
and  that  everything  was  settled.  The  rela- 
tionship between  the  parties,  and  the  fact, 
as  testified  to  by  the  plalntUf,  that  he  hoped 
that  defendant  would  act  as  a  brother 
should,  and  that  he  thought  that  be  would  fi- 
nally settle  with  blm,  are  not  sufficient  reasons 
to  excuse  bis  failure  to  move  promptly  in 
the  legal  assertion  of  bis  rights  as  be  now 
claims  them.  A  person  will  not  be  allowed 
to  wait,  and  determine,  after  unreasonable 
lapse  of  time,  whether  a  contract  be  disad- 
vantageous to  him  or  not,  before  rescinding 
It  He  must  determine  promptly  upon  re- 
covering his  Judgment  whether  be  will  abide 
by  his  contract  or  repudiate  the  same.  No 
definite  time  can  be  fixed  for  bis  so  doing, 
but  each  case  will  be  disposed  of  upon  its 
own  clraunstances.  Drake  v.  Wild,  65  Vt 
611,  27  Atl.  427;  Hammond  y.  Wallace,  85 
Cal.  522,  24  Pac.  837,  20  Am.  St  Rep.  239 : 
Rowe  v.  Horton,  65  Tex.  89 ;  Amey  v.  Cockey, 
73  Md.  297,  20  Atl.  1071 ;  Hatch  v.  Kelly,  63 
N.  H.  29 ;  Jones  v.  Oullen,  142  Ind.  335, 40  N.  E. 
124;  Puller  v.  Montague  (a  O.)  03  Fed.  204. 
In  this  case  the  evidence  shows  that  the 
value  of  the  land  has  materially  increased 
during  the  seven  years  that  followed  the 
giving  of  the  deed.  In  1894  the  sum  of  $2,300 
was  not  far  from  its  actual  cash  value. 
The  court  found  it  worth  $2,500.  There  is 
competent  evidence  in  the  case  that  it  was 
worth  much  less.  It  Is  now  worth  $6,000. 
We  are  satisfied  that  It  Is  the  Increased  value 
of  the  land  that  is  the  incentive  to  the  bring- 
ing of  this  suit  Mahou  v.  Leech,  11  N.  D. 
181,  90  N.  W.  807 ;  Wadge  v.  Klttleson.  12  N. 
D.  452.  07  N.  W.  866.  It  would  be  inequitable 
to  permit  the  plaintiff  to  get  his  land  back 
at  its  Increased  value,  with  the  rental  value 
during  all  these  years,  and  to  allow  the  de- 
fendant legal  interest  only.  The  plalntifF 
should  have  avoided  such  a  condition  prompt 
ly  by  attacking  the  conveyance,  or  show  some 
valid  reason  for  not  doing  so. 

The  plaintiff  claims  that  coupled  with 
bis  alleged  intoxication,  the  facta  should  be 
considered  that  the  defendant  employed  an 
attorney  to  procure  the  settlement  and  that 
plaintiff  was  tbereby  surprised  and  made  the 
settlement  under  coercion,  and  that  the  set- 
tlement was  unfair  and  should  be  set  aside 
on  that  ground,  as  the  relation  of  mortgagor 
and  mortgagee  existed  between  the  parties, 
which  fact  causes  courts  of  equity  to  scru- 
tinize all  transactions  of  the  sale  of  the  equi- 
ty of  redemption.  These  matters  are  dis- 
posed of  on  the  grounds  stated  In  relation 
to  the  question  of  the  alleged  Intoxication  of 
the  plaintiff.  The  plaintiff  has  ratified  the 
deed  by  not  moving  to  set  aside  the  deed 


promptly,  or  at  least  within  a  reasonable 
time  after  he  became  free  from  his  alleged 
Incapacity. 

The  Judgment  Is  reversed,  aod  tbe  district 
court  is  directed  to  order  Judgment  for  the 
defendant  All  concur. 


BCHWOKBEL  v.  FUOINA. 

(Stvrame  Oonrt  of  North  Dakota.  Jane  Ift 

1906.) 

1.  I^NDLOBD  AND  TEnAUT— DeNXAXi  OT  TXXU 

— Tebuination  or  Tbnanct. 

If  the  tenant  denies  hU  landlord's  dtle,  tha 
latter  may  at  his  election  treat  it  as  a  diaseisin. 
and  the  tenancy  is  tber^y  terminated  without 
notice  to  quit. 

[Eld.  Note. — For  cases  in  point  sea  voL  82, 
Cent  Dig.  Landlord  and  Tenant  f  836.] 

2.  USZ  AND  OCOUFATION— LlABIUTT  OW  FoB* 
HCB  TKNANT. 

When  the  former  tenant  retains  possessJwi 
of  the  premises  after  the  terminatioa  of  the  re- 
lation of  landlord  and  tenant  he  is  liable  for 
tbe  value  of  the  use  and  occupation  of  the  prem- 
ises. 

[Ed.  Note. — For  cases  in  point  "ee  vol.  32, 
Cent  Dis.  Landlord  and  Tenant  H  737.  796; 
vol.  47,  Cent.  Dig.  Dee  and  Occupation,  1  3.] 

8.  Wmresa — CBOss-BxAUiiTATXoiir. 

The  latitude  to  be  allowed  in  croas-exaxnina- 
tlon  is  largely  discretionary  with  tbe  trial  court, 
and  its  rulings  in  that  respect  will  not  be  dis- 
turbed, except  in  cases  of  abuse. 

lEH.  Note.— For  caaea  in  point*  MS  foL  Sfi, 
Cent  Dig.  Wltneasw.  I  928.1 

4.  Sauk. 

A  greater  latitude  is  allowable  in  the  cross- 
examination  of  a  party  who  places  himself  oa 
the  stand  than  tn  that  of  other  witnesses. 
6.  Saks — CBOSS-BxAiONATioir  or  DEFEKnAirr. 

Tbe  plaintiff  was  permitted  to  prove  by 
cross-examination  of  uie  defendant  a  fact 
matwial  to  plaintiff's  case,  which  the  plaintiff 
had  failed  to  prove  .before  resting  his  case. 
Seldt  that  there  waa  no  abuse  of  dlscretton. 
(Syllabus  by  the  Oonrt) 

Appeal  from  District  Oonrt  Eddy  County; 
8.  L.  Olaspell,  Judge. 

Action  by  O.  J.  Schwoebel  against  George 
B.  Fugina.  Jadgmmt  for  plaintiiEi  and  d» 
fendant  appeals.  Affirmed. 

Rehearing  denied  Octob^  11, 190S. 

S.  B.  Bllaworth.  for  appellant  V.  Bald- 
win, for  respondent 

BNGBRUD,  J.  This  is  an  appeal  by  de- 
fendant from  a  Judgment  for  plaintiff,  en- 
tered pursuant  to  the  verdict  in  bu  action  to 
recover  for  the  use  and  occupation  of  about 
120  acres  of  farming  land  in  Eddy  county 
during  the  farming  seasons  of  1901  and  1902. 

The  substance  of  the  allegations  of  ttie 
complaint  were  as  follows :  First  That  the 
land  in  question  waa  owned  by  Joseph  Fugi- 
na and  Marcus  Fugtna  from  the  lat  day  of 
January,  1886,  until  the  1st  day  of  April 
1901.  Second.  That  some  time  between  tbe 
years  1886  and  1895  tbe  defendant  and  his 
father  were  permitted  to  enter  into  the  pos- 
session of  said  premises  and  use  tbe  same 
under  an  agreonent  whereby  tbeiy  were  to 
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have  the  nse  of  said  land  apon  the  coDditiUm 
that  tbe7  pay  ^  taxes  thereon;  that  the 
defendADt  and  hla  fathor  took  poaaceelon  of 
the  praniseB  nnder  said  agreement,  and  oc- 
copied  the  same  thereonder  ontil  on  or  about 
the  1st  daj  of  February,  1001,  when  the 
father  of  this  defendant  died.  Third.  That 
about  that  time  the  owners  of  tJie  land  dla- 
covezed  that  the  defendant  and  his  father 
bad  fhlled  to  fnlfltl  the  agreemoit  under 
whldi  th^  occupied  the  prttnlses  by  falling 
to  pay  the  taxes  as  agreed,  and  tbat  this  de- 
fsndant  was  attempting  to  secure  a  tax  title 
to  the  land ;  that  the  tnmen  thereupon  paid 
the  taxes  and  demanded  possession  of  the 
premises  firom  the  defendant;  that  the  de- 
fCTdant  theraupon  claimed  to  be  the  owner  of 
the  land  and  refused  to  snrroider  possession 
thereof,  and  subsequoltly,  on  or  about  tbe 
14th  day  of  September,  1901,  eommenoed  an 
action  In  the  district  court  against  the  said 
JoaesHx  Fuglna  and  Marcus  Foglna,  the  then 
apparent  owners,  to  establish  tlUe  In  himself 
to  said  land;  that  said  action  resulted  In  a 
Judgment  in  favor  of  Joseph  Fuglna  and  Mar- 
cuB  Fuglna  and  against  said  Geoi^  B.  Fugl- 
na, whereby  It  was  adjudged  and  decreed  that 
George  B.  Fuglna  had  no  title  or  interest  In 
•aid  land.  Fourth.  That  on  or  about  the  Ist 
day  of  Aiffll.  1901,  the  plaintifT  purchased 
fKHD  Joseph  Futfna  and  Marcos  Fuglna  the 
premises  in  qnestiiHi,  and  all  their  right 
title,  and  interest  in  and  to  tbe  same,  and 
the  renta  tberectf  accruing  after  that  date, 
and  that  plaintiff  now  is,  and  at  all  times 
fllnoe  the  1st  day  of  Aioil,  1901,  has  been, 
the  owner  of  and  entitled  to  the  possession  of 
said  lands  and  the  rents  tb«eof.  Fifth. 
Tbat  the  defukdant  wrongfully  and  unlaw- 
fully wittdield  the  possession  of  said  lands 
from  the  plaintiff  under  said  pretended  claim 
of  title,  and  occupied  and  cropped  the  same 
dnring  the  farming  seasons  of  1901  and  1002. 
Sixth.  That  the  rent  and  use  of  said  premises 
during  each  of  said  seasons  was  reasonably 
worth  the  sum  of  $2S0,  or  |500  for  both  sea- 
•ons.  Serenth.  Alleges  a  demand  for  and  re- 
fusal to  pay  the  said  sum  ot  fOOO.  Judgment 
is  dananded  for  flre  hundred  dollars  and  In- 
terest 

To  such  complaint  the  defendant  made  an- 
swer, tbe  matvlal  parts  of  whidi  are  as  fol- 
lows :  Admits  the  ownosfalp  ot  the  land  1^ 
JosejA  and  Marcus  Fuglna,  as  allied  in  the 
complaint  prior  to  .^irll  1,  1001,  and  a  pur- 
chase thweof  by  plaintiff  at  the  time  men- 
tioned In  the  complaint  but  alleges  that 
whaterw  intwest  plaintiff  acquired  undw 
■aid  purchase  he  acquired  with  full  notice 
and  subject  to  the  agreement  existing  be- 
tween the  defendant  and  Joseph  and  Marcus 
Fuglna,  which  entitled  the  defendant  to  the 
use  and  possession  of  the  land  during  the 
years  1901  and  1902.  Defendant  admits  tbat 
be  occupied  and  cropped  the  lands  during  tbe 
years  1901  and  1002,  but  denies  tbat  such  pos- 
session was  wrtmgful.  and  denies  that  the 
rent  and  use  for  said  years  is  worth  the  sum 
1MN.W.— S4 


(tf  $200  a  year.  He  admits  "that  between  tbe 
years  1886  and  1890  the  said  Joe^h  Fugina 
and  Marcus  Fuglna  entered  into  an  agree- 
ment with  this  said  defendant  and  his  flitber, 
which  agreanent  in  substance  and  eftect 
provided  thkt  defendant  and  his  father  were 
to  have  the  use  of  said  land,  but  doiies  tbat 
in  consideration  ot  said  use  defendant  or  bis 
father  were  to  pay  the  taxes  <m  said  land. 
He  admits  that  be  and  his  father  entered  In- 
to possession  of  said  land  immediately  ntter 
said  agreement  and  have  bad  the  possession 
and  use  of  tbe  same  at  all  times  since  tbe 
making  of  said  agreemmt  until  this  time. 
He  admits  that  during  all  of  said  time  this 
defendant  resided  with  bis  father  and  worked 
said  land  in -pursuance  of  their  said  agree- 
ment with  said  Joseph  Fuglna  and  Marcos 
Pnglna  as  aforesaid."  The  answer  dmles 
that  at  tbe  time  mentioned  In  paragraph  S 
of  plaintiff^  complaint  the  defendant  or  his 
father  had  failed  to  perform  the  apwement 
ander  which  they  occupied  and  were  entitled 
to  the  use  of  the  land ;  denies  that  he,  at  the 
time  nientloned  in  said  paragraph  8  of  the 
complaint  or  at  ai^  time,  claimed  to  be  the 
owner  of  said  land ;  and  denies  that  the  pos- 
Bessl<m  of  the  same  was  at  any  time  de- 
manded of  him  by  said  Joseph  Fuglna  and 
Marcus  Foglna.  The  answer  admits  that  at 
about  the  time  moationed  in  said  paragraph 
8  of  the  complaint  this  defendant  commenced 
an  acticHi  against  said  Josq)b  Fuglna  and 
Marcus  Foglna,  and  that  said  action  was 
tried  in  the  said  (Ustrlct  court ;  but  denies 
tbat  tiM  decree  entered  in  said  action  in  any 
manner  determined  the  right  to  tbe  use  and 
rental  of  said  land  during  the  years  1001  and 
1902. 

The  appellant  contoids,  and  most  of  the 
assignments  of  error  are  baaed  on  that  con- 
traition,  tbat  the  complaint  shows  that  the 
defendant  was  in  possession  as  a  tenant 
holding  over  from  year  to  year  undo-  tbe 
original  lease,  and  was  accordingly  liable 
only  for  the  agreed  annual  rent  to  wit  the 
amount  of  tbe  annual  taxes,  and  no  more. 
We  do  not  so  construe  tbe  complaint  We 
think  it  states,  tiiough  with  unnecessary  pro- 
lixity, a  good  cause  of  action  for  the  recovny 
of  the  value  of  the  use  and  occupation  of  the 
premises,  grounded  on  defendant's  mtmgful 
occupation  during  tbe  farming  seasou  of 
1901  and  1002.  Tbe  complaint  shows  that 
the  relation  of  landlord  and  tenant  existed 
between  the  former  owners  of  the  land  and 
this  d^«idant  and  his  father  until  the  fa- 
ther's death.  It  was  titen  discovered  that 
this  defoidant  was  in  possessitm,  claiming 
title  in  himself,  and  denying  bis  landlord's 
title.  The  defSndanfs  denliJ  of  bis  land- 
lord's titie  was  in  law  a  r^radlation  and  ter- 
mination of  tbe  tenancy,  dispensing  with 
notice  to  qnlt  and  the  landlord  ml^t  treat 
It  as  a  disseisin,  as  has  been  done  by  com- 
mencing this  suit  to  recover,  not  the  agreed 
rent  but  tbe  value  of  the  use  and  occupation. 
Wood  on  Landlord  and  Tenant  P-  4Se,  and 
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followliif  cases  dted  !n  note  on  page  402  of 
same  work:  Hall  v.  Devest  10  Vt  083; 
Cnrrler  t.  Earl,  13  He.  216;  Tillotwm  t. 
Doe.  S  Ala.  407,  39  Am.  Dec.  330;  Bteama  t. 
Godfrey,  16  lie.  1S8;  Fnaaelman  t.  Worth- 
Ington.  14  III  18S. 

The  complaint  would  hare  been  in  bett« 
form,  bad  It  simply  alleged  tbe  nltlmate  facta 
girlng  the  rlgbt  to  recover,  instead  of  nar- 
rating the  drcomstancea  wblCh  estabilsb 
those  facts.  The  evidence  established,  with- 
out material  di^mte,  that  the  tects  woe  sub- 
stantially as  nanrated  in  the  complaint,  ex- 
cept in  one  particular.  The  evidence  showed 
the  former  owners  of  the  land  leased  it  as 
stated  In  the  complaint,  not  to  defendant 
and  his  father,  but  to  the  fatha  alone,  al- 
though the  father  and  scm  anmrently  jointly 
farmed  it  The  variance,  however,  was  not 
material.  It  was  not  a  departure  from  the 
issues  in  any  snbstantlal  particular,  and  de- 
fendant was  in  no  way  prejudiced  tbweby. 
An  amendmrait  was  thwefore  unnecessary. 
Halloran  v.  holmes  <N.  D.)  101  N.  W.  810. 
^  Before  resting  his  case  the  plaintiff  lud  of- 
fered no  proof  to  show  that  the  defendant 
bad  asserted  title  in  himself,  aa  alleged  In  the 
c(unplalnt  Tills  fact  however,  was  proved 
by  the  testimony  of  the  defendant  himself 
upon  cross-examination,  aftw  being  called  aa 
a  witness  In  bis  own  bdialf.  The  cross-ex- 
amination by  wbidi  this  testimony  was  elici- 
ted had  no  relation  to  the  matters  concerning 
wliich  the  defendant  had  testlfled  on  bla  di- 
rect examination,  and  was  permitted  over  the 
objection  of  defendant's  connsel  that  it  was 
irrelevant  and  immatarlal  and  Improper  cross- 
examination.  It  was  clearly  relevant  and 
material,  because  It  tended  to  prove  that  the 
defendant  bad,  by  denying  bis  landlord's  title, 
terminated  by  bla  own  act  any  tenancy  which 
be  might  othwwise  be  in  a  position  to  claim. 
The  objection  that  it  was  Improper  cross- 
examination  was  one  addressed  to  the  dis- 
cretion of  tbe  trial  court,  and  the  ruling  of 
that  court  will  not  be  disturbed  except  in 
cases  of  abus&  Stete  v.  Bunkor,  7  S.  D.  639, 
6B  N.  W.  33;  Bea  v.  Ulssouri,  17  WalL  532, 
21  If.  Ed.  707.  There  was  no  abuse  of  discre- 
tion. The  witness  being  croB8-«Eamined  was 
the  defendant  himself.'  This  tect  distin- 
guishes this  case  from  that  of  Kaeppler  v. 
Bank.  8  N.  D.  406,  79  N.  W.  869.  The  chief 
reaaon  for  the  rule  that  the  cross-examina- 
tion should  be  confined  to  the  matters  re- 
ferred to  in  the  direct  examination  la  that 
the  party  who  calls  a  witness  is  to  a  certein 
extent  deemed  a  sponsor  for  the  truthfulness 
of  bis  testimony.  To  permit  such  a  witness 
to  be  cross-examined  to  prove  facts  ftordgn 
to  the  matters  to  which  his  direct  examina- 
tion extraded  would  therefore  be  a  manifest 
injustice  to  the  party  calling  him.  This  rea- 
aon for  the  rule  baa  no  application  where  the 
Interested  party  Is  himself  on  the  witness 
stand ;  and  hence  the  rule  is  not  so  strictly 
enforced  In  the  cross-examination  of  the  ad- 
verse party  as  in  the  case  of  other  witnesses. 


Bea  V.  Missouri,  enpra.  Any  feet  in  Issue 
within  the  knowledge  of  tiie  adverse  party 
may  be  proved  by  cross-examination  of  him 
before  or  at  the  trial  after  Issue  joined ;  and  he 
may  be  so  examined,  whether  be  often  him- 
self as  a  witness  or  not  Chapter  OS,  Laws 
1908.  It  was  clearly  within  the  discretionary 
power  of  the  court  to  permit  proof  of  tiie 
omitted  fact  to  be  made  at  any  time  befne 
the  evidmce  closed. 

None  of  the  errors  allied  by  api>ellant 
were  prejudicial,  because,  as  we  view  the 
pleadings  and  proof,  the  undisputed  evidence 
established  plaintiff's  right  to  recover  the  fair 
value  of  the  use  and  occupation  of  the  prem- 
ises during  the  time  In  questfon ;  and  the 
only  question  for  the  jury  to  decide  was  what 
that  value  was.  The  trial  court  was  rlgbt 
In  BO  holding.  The  sufficiency  and  compe- 
tency of  the  evidence  to  support  the  jury's 
finding  as  to  value  are  not  questioned. 

The  judgment  Is  affirmed.  All  ooncor. 


WHBATON  T.  LIVBBPOOL  &  LONDON  & 
GLOBE  INS.  GO. 

<Su^enie  Court  of  Sontii  Dakota.  Oct  8, 
1906.) 

1.  GoiinntTAM€B  —  ABsnrai  or  Associux 

OOTJirSKL. 

There  la  no  error  in  refoslns  defendant  a 
cootinuaDce  for  absence  of  associate  counsel : 
defendant's  attorney  of  record,  who  had  partici- 
pated actively  In  each  of  the  two  preoedlrc 
trials  and  on  the  motions  for  new  trIaU  which 
had  been  granted,  and  who  was  familiar  with 
and  competent  to  try  the  case,  being  present. 

[Eld.  Note. — For  cases  In  point  see  voL  10, 
Cent  Dig.  Continuance,  |  &7.] 

2.  EVIDBNCI— DBOUSATtOnS  09  A«IIT— BX8 

Gest^ 

Declarations  of  an  infuranoe  agent  made 
while  the  policy  sued  on  was  still  in  his  hands 
undelivered  to  inanred,  as  to  the  reasons  it  was 
undelivered,  are  admissible  aa  part  of  the  res 
gests. 

3.  iNSUBAiroi — ^AcnoH  (or  Poliot — ^BnODfcs 

AS  TO  PBEUIUU. 

Testimony  of  the  Insurer's  agent  In  an  ac- 
tion on  a  fire  policy,  as  to  the  time  he  knew 
what  the  iveminm  was,  is  Inunatwlal :  be  hav- 
ing testified  that  he  offered  the  policy  for  a  cer- 
tain premium. 

4.  Saub — REcrnNQ  Paxunm  in  Poucr. 

The  validity  of  an  inaoranoe  policy,  tlM 
premium  on  which  was  paM,  la  not  affected  by 
omission  of  a  statemuit  therein  of  the  amount 

of  the  premium. 

6.  IRTBBKAI.  REVanua — RXVENUX  Staicfs. 

The  question  of  the  want  of  revmue  stamps 
on  an  insoranoe  policy,  required  by  law  when 
it  was  issued,  cannot  be  raised  in  a  state  court 
[Ed.  Nota — For  cases  in  pofait.  see  voL  29. 
Cent  Dig.  Internal  Revenue,  |  89.] 

6.  Inbuba^cb — ^Deutsbt  of  Pouot. 

Where  a  fire  risk  has  been  accepted  by  an 
insurance  agent  the  policy  written  out  and 
signed,  and  the  premium  received,  and  the  agent 
has  rejwesaited  to  the  proper^  owner  tliat  lis 
is  Insured,  there  Is  a  binding  contract  oC  insur- 
ance, though  the  policy  still  remains  in  the 
hands  of  the  agent 

[Bd.  Note.-— For  easeo  in  point,  ate  voL  S8, 
Cent  Dig.  Insurance,  |i  364,  86(C] 
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7.  AFPKAL — IlTBTBUCnoHB — EiXCEPTIOin. 

A  charge  is  the  law  of  tha  case,  in  the  ab- 
■ense  of  exceptiona  thereto. 

8.  IK8TTRAKCB — TiTUE   OT  InBUBED — ^TbUBTKB. 

A  mortgagee  of  chattels  to  whom  the  mort- 
gasor  has  given  a  bill  of  sale  of  the  proi>ert7> 
he  to  Belt  It,  dednct  the  amonat  of  the  mortgage. 

Kr  other  debts  of  the  mortgagor,  and  give  any 
tance  to  the  mortgagor,  being  the  legal  owner 
and  trustee  of  an  express  trust,  may  recover  the 
full  amount  of  an  Insurance  policy  taken  out  by 
him  on  the  property,  though  it  exceeds  th* 
amount  of  his  mort^ige. 

9.  Saiob— RKnECTton  of  Eibk  bt  Inamtn  — 

Nones  TO  IlCBUBBD. 

Where  an  tnsnrance  agent  issues  a  policy, 
accepts  the  premium,  ^tifies  .the  property  own- 
er tiiat  the  policy  has  been  issued,  assures  him 
that  it  Is  in  force,  and  gives  blm  no  notice  prior 
to  loss  Uiat  the  Insoni  has  r^ected  the  risk, 
the  biBam  Is  liaUs. 

Appeal  from  Circuit  Court,  Lake  Coonty. 

Action  by  A.  H.  Wtaeaton  against  the 
Liverpool  ft  London  &  Globe  Insarance 
Company.  JodgnwDt  tor  plaintiff.  Defend- 
ant aroeala.  Affirmed. 

Cbaa.  J.  Porter  and  Bdaon  Bich,  for  appel- 
lant Phllo  Hall  and  3.  H.  WllUamBon,  for 
reapondoit 

GOBSON,  J.  Thlff  mm  an  action  by  the 
plaintiff  to  recover  of  the  dtfendant  the  aum 
ot  $1,S00  nptm  an  allied  insarance  otmtract 
Verdict  and  Jiri^rmeht  beliv  In  fttvor  of  the 
plaintiff,  the  defendant  baa  appealed  from 
the  Judgment  and  ordor  denTlng  a  new  trlaL 

It  la  dlKloaed  1^  tlie  evidence  in  the  caae: 
That  aome  time  pilor  to  July,  1900,  one  Ab> 
saAnm  Bogttad  pnrdiased  of  the  ^alnttff  a 
creamery  building  and  machinery  situated 
upm  raited  land,  in  I«ke  county.  That 
notea  secured  by  a  chattel  nxntgage  on  the 
building  and  machinery  were  given  plaintiff 
to  eecnre  the  same.  That  Bogstid  had 
placed  Insurance  upon  this  i^tifwrty  In  tha 
Weatcheater  Insurance  Oompany,  through 
one  Sheridan,  an  agent  for  such  company 
and  other  companies,  residing  at  Madfaon. 
In  July.  1900.  Mr.  Sheridan  notlfled  ICr.  Bog- 
stad  that  be  had  heoi  directed  by  said  West- 
theater  GtHnpany  to  cancel  the  policy  Issued 
by  said  company  on  this  machinery.  That 
on  July  26th  Bogstad  still  owed  plaintiff 
9466  on  this  mortgage,  and  on  that  day 
Bogstad  gave  plaintiff  a  hill  of  sale  of  the 
•wiuUm  plant,  and  th^  entered  Into  a 
amtract  which  provided  for  the  running 
of  the  plant  by  the  plaintiff,  and  author- 
ising him  to  sell  the  same  and  to  pay  himself 
out  of  the  proceeds,  pay  some  debts  due  trom 
Bogstad.  and  to  pay  said  Bogstad  any  bal- 
ance that  might  remain  hi  his  handa  over 
and  above  the  amount  so  paid.  The  UIl  of 
sale  was  filed  In  the  register's  office  on  that 
day.  and  In  the  eveolng  th^  went  to  Mr. 
Sberldan'a  office  to  fix  up  the  insurance;  Mr. 
Bogstad  told  Sheridan  be  had  given  plaintiff 
a  Ull  of  sale  of  the  property,  had  turned  It 
over  to  blm,  and  be  was  gcdng  to  ran  it. 
The  agent.  EOieridan.  suggested  that  under 
the  new  ownosblp  of  the  property  the  West- 


chester Gompany  might  carry  the  risk,  and 
the  Westchester  policy  was  then  asslgried  to 
plaintiff.  The  Westchester  Company  can- 
celed their  policy  on  August  11th,  and  Sh^ 
Idan  filled  out  a  policy  in  the  defendant  com- 
pany and  sent  a  dally  report  to  the  company 
on  that  day,  notifying  the  company  of  the 
fact  By  the  cancellation  of  the  Westchester 
policy,  a  certain  amount  Of  numey  bad  been 
returned  to  Sheridan  to  pay  over  to  B<^tad, 
and  this  sum  was  assigned  to  the  plaintiff  In 
this  action.  This  amount  so  retained  by  the 
agent  seems  to  have  been  suflQcient  to  pay 
the  premium  cm  the  $1,S00  policy  claimed  to 
have  been  Issned  by  him  as  agent  of  the  de- 
fendant company,  and  has  never  been  paid 
over  to  the  plaintiff.  On  August  13th  Mr. 
Sheridan  wrote  the  plaintiff  tbe  following 
letter:  "Madison.  S.  D.,  Aug.  13,  1000.  A. 
H.  Wheaton,  Bsq..  Prairie  Queen.  Dear  Sir: 
Tbe  Westchester  have  canceled  their  policy 
on  the  creamery,  and  I  have  placed  It  in  the 
Uveipool  &  London  &  Globe.  To  save  any 
Inconvenience  In  case  they  upon  tbe  Investi- 
gation do  not  wish  to  carry  it,  I  will  bold  the 
policy  until  approved.  Yours  truly.  Wmee 
Sholdan."  On  August  IRth  tbe  defendant 
company  wrote  tiie  agent  a  letter  canceling 
the  policy.  But  BO  far  as  the  record  dis- 
closes the  evidence  Is  conflicting  as  to 
whether  or  not  tbe  contents  of  this  letter 
was  communicated  to  tbe  plaintiff,  and  he 
tacitly  approved  tbe  action  of  the  agent  In 
placing  tbe  risk  vrith  the  London  Company 
by  making  no  objections  thereto.  There  was 
a  sharp,  conflict  in  the  evidence  as  given  by 
tbe  plaintiff  and  the  defendant  In  regard  to 
the  iBsolng  of  this  policy;  tbe  agent  testifying 
that  he  Informed  the  plaintiff  that  tbe  Lon- 
don Company  had  refused  to  take  the  risk, 
and  that  he  had  Issued  a  polity  to  him  In  the 
Traders'  Insurance  Company.  This  was  de- 
nied by  tile  plaintiff,  who  testified  that  he 
never  heard  of  the  Ttaders*  Insurance  Com- 
pany  In  connection  with  the  -transaction. 

It  Is  contended  1^  the  defendant  that  tiie 
policy  made  out  by  Sheridan  was  never  In 
force,  not  having  been  d^vwed  to  the  plain- 
tiff and  never  having  been  approved  1^  tiie 
home  company,  but,  on  the  contrary,  was  ez- 
pressly  rejected  by  tbe  company,  and 
the  agent  was  notified  and  requested  to 
cancti  the  same.  It  Is  further  contended  by 
the  defendant  that  tiie  plaintiff  could  not  In 
any  event  recover  a  sum  greater  tiian  tbe 
amount  of  his  dalm  against  tbs  creamery, 
which,  we  have  seen,  was  9465.  It  is  In- 
sisted, on  the  other  band,  by  the  respondent 
tiiat  the  Mimt,  Sholdan,  was  authmlaed 
to  and  did  Issue  tbe  policy  In  the  London 
Ctmipany.  and  that  having  made  out  the 
policy  and  received  the  premium  in  effect  by 
retaining  tbe  mon^  in  his  hands  returned 
by  Ibe  Westchester  Ocunpany,  which  by  tbe 
assignment  belonged  to  the  plaintiff,  and  tbe 
j^intiff  not  bdng  notified  tiiat  the  policy 
had  been  rejected  by  the  London  Gompany. 
that  company  was  bound  by  the  policy  so  is- 
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Bned  by  the  agent.  The  respondent  farther 
contends  that,  notwithstanding  his  own  claim 
sgalDBt  the  creamery  was  the  amount  above 
stated,  he  was  a  trustee  of  an  express  trust 
In  favor  of  Bogstad  and  his  creditors  for  the 
balance  of  the  $1,500,  secured  by  the  policy, 
and  that  be  was  therefore  entitled  to  recover 
the  full  amount  of  the  policy;  the  amount 
therein  named  being  less  than  the  value  of  the 
property  destroyed  by  fire.  While,  as  before 
stated,  there  was  a  sharp  conflict  in  most  of 
the  evidence  on  the  part  of  the  plaintiff  and 
on  the  part  of  the  defendant  regarding  what 
occurred  at  the  various  Interviews  between 
the  idaintlff  and  ISie  agent,  and  the  same  Is 
very  voluminous,  no  useful  purpose  would  be 
served  by  reproducing  It  In  this  opinion,  as 
the  weight  and  credit  to  be  ^ven  the  evi- 
doice  was  a  matter  entirely  toe  the  Jury; 
they  being  tbe  exclusive  Judges  of  the  oredl- 
blUty  of  the  witnesses  and  the  weight  to  be 
given  their  testimony.  We  are  of  the  opin- 
ion that  If  tiie  Jury  believed  the  testimony  of 
the  plalntlfl,  as  they  clearly  had  a  right  to 
do,  there  wsM  si^dent  evidence  to  Justify 
l^em  In  flndlng  a  verdict  for  tbe  plalntltt.  In 
cases  tried  to  a  Jury  this  court  will  not  ordi- 
narily review  the  evidence  for  the  purpose  of 
determinlDg  its  weight,  but  only  to  ascertain 
therefrom  whether  or  not  there  was  suf- 
ficient legal  evidence  to  support  the  verdict 
Jeansch  v.  Lewis  et  al.,  1  S.  D.  809, 48  N.  W. 
128. 

It  Is  contended  by  the  appellant  that  the 
court  erred  In  refusing  to  grant  to  tbe  defend- 
ant a  continuance  upon  the  affldavlto  of  Its 
counsel;  but.  In  denying  this  motion,  we  are 
of  tbe  opinion  that  the  court  committed  no 
errOT.  It  appears  from  tbe  record  that  there 
had  been  two  previous  trials  in  trhlch  mo- 
tions for  new  trials  had  been  granted,  and 
that  Mr.  Porter,  the  counsel  for  the  defend- 
ant, had  participated  to  these  trials  and  in 
the  hearing  of  the  motions,  and  was  thor- 
oughly conversant  with  all  the  facts  in  llie 
case.  The  statement,  therefore,  made  by 
counsel,  that  Edson  Rich,  Esq.,  associate 
counsel,  was  nnable  to  be  present,  owing  to 
tbe  severe  Illness  of  his  wife,  did  not  consti- 
tute a  sufficient  ground  for  granting  a  con- 
tinuance. The  court,  In  denying  the  motion, 
very  properly  stated  that  Mr.  Porter  was  an 
attorney  of  record  for  defendant,  that  be  had 
participated  actively  in  each  of  the  two  pre- 
ceding trials  of  the  case  and  upon  motirais 
for  new  trials,  and  was  familiar  with  and 
competent  to  try  the  case.  Certainly  no  one 
knowing  Mr.  Porter  will  questUm  his  ability 
to  protect  the  rights  oi  the  d^endant 

A  reversal  of  the  Ju^ment  was  also  sought 
for  the  reason  that  competent  evidence 
was  excluded  and  that  Incompetent  evidence 
was  admitted,  and  tor  tlie  reason  tibat  tbe 
trial  court  erred  in  overruling  the  moti<»i  of 
tbe  defendant  that  the  court  Instruct  the 
Jory  to  return  a  verdict  In  Its  fiivor.  It  is 
contended  by  the  appellant  that  the  court 
erred  In  admitting  the  declarations  of  the 


agent,  Sheridan,  made  on  September  Ist  or 
3d,  on  the  ground  that  the  transactiOD  in  re- 
gard to  tbe  policy  had  been  closed  and  was 
not  binding  upon  the  defendant.  This  con- 
tentloQ  Is  clearly  untenable,  for  the  reasMi 
that  tbe  declarations  of  the  agent  Introduced 
in  evidence  were  made  while  the  transaction 
was  pending  and  before  its  conclusion.  As 
will  have  been  noticed,  the  policy  bad  not 
been  delivered  to  the  plaintiff  at  that  time, 
and  tbe  plaintiff  In  his  testimony  says:  "I 
went  down  to  Mr.  Sheridan's  office  for  the 
purpose  of  getting  this  policy  •  •  • 
that  he  had  written  me>  about,  and  asked  for 
the  policy.  *  •  •  And  Mr.  Sheridan  stat- 
ed to  me  that  tbe  company  bad  requested 
him  to  make  a  personal  examination  of  this 
risk,  •  *  •  and  that  he  had  made  such 
sonal  examination  of  them  and  made  a  favor 
able  report,  and  that  he  was  waiting  for  a 
reply  and  received  none,  and  requested  I 
leave  the  policy  In  his  possession  until  be 
heard  from  them,  which  I  did."  It  will 
thus  be  seen  that  the  statements  made  \3j 
Sheridan  were  as  to  this  undelivered  policy, 
and  it  constituted  a  part  of  the  res  gest& 
While  this  court  has  held  that  dedaratlMU 
of  an  agent  as  to  a'  business  transactioD 
which  was  concluded  cannot  be  given  In 
evidence  as  against  bte  principal,  it  has  al- 
ways bem  careful  to  'discriminate  between 
statements  as  to  transactions  which  were 
concluded  and  those  omstltutlng  a  part  of 
the  res  gestn^  Clearly,  so  loi^  as  the  policy 
was  In  the  hands  of  tbe  agent,  undelivered 
to  tbe  plaintiff,  any  statemmt  made  by  him 
as  to  the  reasons  tbe  same  was  undelivered 
were  competent 

It  is  farther  contended  tliat  the  court  erred 
in  sustaining  plaintiff's  objection  to  Qie 
following  question:  "At  that  time  did  you 
know  what  tbe  premlnm  was?*  Tbe  wit- 
ness bad  tastifled:  **I  did  not  Fetura  die 
premium  to  BIr.  Wheaton.  I  had  what  was 
left  of  tbe  Westfdieeter  premium.  •  •  * 
Therefore  there  would  be  something  like 
112  <»r  |18  to  be  deducted  tnun  tbe  $72  hr 
reason  of  the  WesfadieBter  policy.  That  re- 
mainder was  left  in  my  bands.  I  testifl^ 
that  I  otteceA  this  policy  for  94S,  8  per  coit" 
The  question  Hien  objected  to  was  asked 
him,  and  tbe  objection  sustained.  As  the 
witness  had  testUed  that  he  offered  the 
policy  for  941^  8  per  cent,  it  was  not  material 
as  to  whether  he  knew  what  the  {ffemlnm 
was,  and  the  ruling  upon  the  motion  sustain- 
ing plalntlff^B  objection  to  tiie  question  was 
clearly  right ;  hat  it  would  not  in  any  event. 
If  erroneous,  constitute  reversible  error. 

It  is  further  contended  that  the  court 
ored  in  admitting  in  evidence  the  poller  of 
insurance,  which  was  objected  to  on  the 
ground  that  the  same  was  not  completed 
and  could  not  be  made  the  basis  of  an  actUm. 
It  is  contended  by  tlie  d^endant  flut  the 
policy  was  not  completed,  for  tbe  reason 
that  the  amount  of  tbe  premium  was  not 
mied  In,  and  that  it  did  not  liave  the  revexnie 
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atampB  required  by  law  at  that  time,  and 
that  It  was  never  delivered,  and  the  evidence 
showed  that  It  was  not  In  force.  These  ob- 
jections to  the  Introdactlon  of  the  policy 
were  clearly  untenable.  It  had  been  shown 
that  the  premium  had  been  paid,  and  the 
omiaslon  of  a  statement  of  the  amount  of  the 
premium  In  the  policy  would  not  affect  the 
validity  of  the  policy.  The  question  of  the 
want  of  revenue  stamps  was  not  one  that 
could  be  properly  raised  In  a  state  court. 
Ploukett  V.  Hanscbka.  14  S.  D.  454,  85  N. 
W.  1004.  It  Is  true  the  poUcy  bad  not  been 
delivered  to  the  plaintiff  in  person,  but  as 
we  have  seen,  he  had  been  notified  that  the 
poUcy  was  belog  held  by  the  agent  merely 
for  the  purpose  of  making  a  further  report 
to  the  company,  and  which  report  had  been 
made;  and  It  further  appears,  as  we  have 
seen,  that  there  was  evidence  tending  to 
prove  that  the  agent  had  said  that  the  policy 
was  in  force.  If  the  Jury  found  that  the  risk 
had  been  accepted  by  the  agent,  the  policy 
written  oat  and  signed,  and  the  premium 
received,  and  that  the  agent  represented  to 
the  plaintiff  that  be  was  insured  In  the  de- 
fendant company,  they  were,  justified  in 
finding  that  there  was  a  contract  of  insur- 
ance binding  upon  the  defendant  Angell 
V.  Insurance  Co.,  69  N.  Y.  171,  17  Am.  Bep. 
322;  Zell  V.  Insurance  Co.  (Wis.)  44  N.  W. 
828;  Ostrander  on  Fire  Ins.  pp.  10-19; 
Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  448, 
77  Am.  Dec  419;  Newark  Machine  Co.  v. 
Kenton  Ins.  Co.,  CO  Ohio  St  649,  35  N.  B. 
l(m,  22  L.  R.  A.  768;  Ellis  v.  Albany  City 
F.  Ins.  Co.,  50  N.  T.  402,  10  Am.  Rep.  496 ; 
13  Am.  &  Bng.  Bncy.  Law  (2d  Ed.)  218; 
Mathers  v.  AssoclaUon,  78  Wis.  588,  47  Nf 
W.  1130,  11  L.  R.  A.  83;  McCabe  v.  iBtna 
Ins.  Co.,  9  N.  D.  19.  81  N.  W.  426,  47  L.  R.  A. 
641.  It  may  be  fiu^er  stated,  as  strength- 
ening this  position,  that  the  court  In  Its 
charge  to  the  jury  stated  to  them  that  if 
they  found  that  the  conversation  occurred 
between  the  plaintiff  and  Sheridan  on  Sep- 
tember 1st  or  3d,  wherein  said  agent  told 
said  plaintiff  that  he  was  Insured  in  the 
defendant  company  by  a  policy  Issued  by 
him  which  was  in  full  force  and  effect,  the 
company  would  be  liable  to  plaintiff;  other- 
wise not  No  exception  was  taken  to  this 
cbante,  and  it  Is  therefore  to  be  regarded 
as  the  law  of  the  case. 

At  the  close  of  the  plalntlfTs  evidence 
the  defendant  requested  the  court  to  instruct 
the  jury  to  direct  a  verdict  In  this  case  for 
the  defendant  for  the  reason  that  the  plain- 
tiff had  failed  to  make  out  any  cause  of 
action ;  that  he  had  not  proven  the  issuance 
of  any  policy  to  him ;  that  the  policy  offered 
and  received  In  evidence  was  not  a  complete 
policy;  that' the  evidence  was  that  plafntlfl 
was  not  the  sole  and  unconditional  ownra* 
of  said  property,  and  was  not  such  at  the 
time  the  same  was  Insured,  and  also  shows 
that  the  said  property  was  situated  oa 
leased  nal  property,  and  not  real  pnpsrty  • 


to  which  the  plaintiff  bad  title  in  fee;  that 
the  plaintiff  had  never  authorized  or  In- 
structed the  agent  of  this  company  to  place 
any  insurance  with  the  defendant  company, 
and  that  if  such  Insurance  was  placed.  It 
was  done  without  his  knowledge  or  consent 
and  that  he  never  paid  or  consented  to  pay 
any  money  for  premium  for  insurance  to 
the  defendant  company;  that  before  the 
plaintiff  had  any  knowledge  or  Information 
that  this  policy  had  been  written  It  bad 
been  rejected  by  the  defendant.  Upon  all 
of  the  grounds  upon  which  the  motion  was 
made  the  evidence  was  conflicting,  and  the 
questions  therein  presented  were  all  ques- 
tions of  facts  for  the  Jury,  and  the  court 
therefore  was  right  in  denying  the  motion. 

The  only  exception  appearing  to  have  been 
taken  to  the  charge  of  the  court  was  to  that 
part  of  the  charge  In  which  the  court  In- 
structed the  jury  that  "If  you  find  In  favor 
of  the  plaintiff,  he  will  be  entitled  to  recover 
the  full  amount  of  the  policy  ($1,500),  with 
7  per  cent  interest  from  November  10, 1900." 
In  the  view  we  take  of  the  case  there  was 
no  error  In  this  Instruction.  The  plaintiff, 
as  the  legal  owner  of  the  property,  although 
in  fact  he  held  portions  of  it  in  trust  tat 
Bogstad  and  hie  creditors,  was  under  the 
circumstances  a  trustee  of  an  express  trust 
and  as  such  trustee,  as  well  as  legal  owner, 
and  having  paid  the  premium  for  the  full 
amount  of  the  insurance,  lie  was  entitled  to 
recover  the  full  amount  named  In  the  poUcr- 
The  defendant's  agent  at  Madison  seems  to 
have  been  rrated  with  the  usual  powers  of 
an  agent  of  a  company,  anthorlsed  to  accept 
risks,  fix  the  amount  of  the  premium,  and 
Issue  policies  therefor  in  the  name  of  the 
company-  Assuming,  therefore,  as  must 
have  been  found  by  the  jury,  that  the  agent 
had  issued  the  policy,  accepted  in  Effect  the 
premium  therefor  by  retaining  money  in  bis 
hands  belonging  to  the  plaintiff,  and  having 
notified  the  plaintiff  that  the  policy  had  been 
Issued  and  assured  him  that  the  same  was  ta 
force,  and  giving  him  no  notice  prior  to  the 
loss  of  the  property  that  tba  defendant  had 
rejected  the  risk,  the  company  was  boand 
by  the  act  of  Its  agent  The  poweiv  and 
duties  of  the  class  of  insnrance  agents  to 
which  the  agent  tratasactlng  the  business  In 
this  case  seemed  to  belong  was  so  fully  d^ 
cussed  in  the  case  of  Vesey  v.  Assurance  Co. 
<S.  D.)  101  N.  W.  1074,  that  a  further 
discussion  seems  unnecessary.  Assuming, 
therefore,  that  the  jury  believed  the  evld^ice 
on  the  part  of  the  plaintiff,  th^  wdict 
was  fully  justlfled  by  the  same,  as  the  de- 
fendant was  bound  the  acts  of  the  ^ent 
In  iMuing  the  policy  and  in  Inducing  Hm 
plaintiff  to  believe  that  be  was  Insured  In 
fbe  defendant  company,  notwithstanding  that 
company  as  a  matter  of  fact  bad  refused  to 
accept  the  risk  and  directed  their  agent  to 
cancel  the  policy. 

The  judgment  of  the  court  below,  and 
order  denying  a  nnr  trial,  are  affirmed. 
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THOMPSON  ft  JUVH  t.  SCHOYBB 
(  KBLLOG-MACKAT-CAMERON 
CO.,  Interrenei). 

(Supremfl  Court  of  South  Dakota.  Oct  8, 

1905.) 

FOBBIQIf  COBFOKATIOKS— FAILUBK  TO  CoiCPLT 

WITH  Statdti— Bights  to  Iktebtsve  in 

A  foreign  corporation,  wfaidi  has  not  filed 
In  the  office  of  the  Secretary  of  State  an  au- 
thenticated copy  of  its  articles  of  Incorporation 
or  appointed  a  resident  agent,  as  required  by 
tiie  statute  relating  to  foreign  corporatlCHia,  n 
not  entitled  to  intervene  in  a  suit 

[Ed.  Note. — For  cases  in  point,  see  TOL  12, 
Cent.  Dig.  Corporations,  i  2644.] 

Appeal  from  Clrcnlt  Court,  Minnehaha 
Gounty. 

Action  1^  Tbompem  A  Jnve,  a  Ann  com* 
posed  of  Anton  ThompsoD  and  anotber, 
against  CSiarlea  T.  Scroyer,  In  which  the 
KellOK-Mackay-Cameron  Company  intervened. 
From  a  Judgment  In  feTor  of  the  Interr«ier, 
plaintiff  appeals.  Reversed. 

Joe  KlTbj,  for  appellant  H.  H.  Keith  ai^ 
Albert  J.  Keith,  tap  respondent 

CORSON,  J.  This  is  an  action  by  the 
plalntUrs  to  recover  from  the  defendant  the 
sum  of  $358,  claimed  to  be  due  them  from  the 
defendant  for  the  Installation  of  a  steam- 
heating  plant  erected  by  them  for  the  de- 
fendant The  respondent  the  Kellog-Mac- 
kay-Cameron  Company,  filed  a  complaint  In 
intervention,  claiming  that  the  heating  plant 
was  furnished  by  It  that  It  retained  title 
thereto  and  bad  filed  a  mechanic's  lien 
against  the  premfsea  of  the  defendant  for  the 
value  of  the  same,  and  demanded  that  it  be 
adjudged  to  be  the  owner  of  the  plant  or  for 
the  value  thereof.  The  plaintiffs  In  their 
answer  to  said  complaint  in  intervention, 
among  other  things,  alleged  that  the  said 
Intervener  was  a  cor[H)ratlon  organized  and 
existing  under  the  laws  of  the  state  of 
Illinois,  and  that  such  corporation  bad  not 
filed  In  the  office  of  the  Secretary  of  State  of 
South  Dakota  an  authenticated  copy  of  its 
charter  or  articles  of  Incorporation,  and  bad 
not  complied  with  the  provisions  of  the  laws 
of  this  state  In  relation  to  foreign  corpora- 
tions, and  had  not  appointed  a  resident  ^nt 
of  the  Intervener  In  this  state. 

The  record  discloses  the  following  stipula- 
tion: "It  was  agreed  on  the  trial  that  the 
intervener  was  a  foreign  corporation  and  has 
never  complied  with  the  laws  of  the  state  of 
South  Dakota  regarding  foreign  corporations, 
nor  has  It  ever  apiralDted  a  resident  agent 
for  the  state  of  South  Dakota."  At  the  con- 
clusion of  the  plaintiffs'  evidence  the  plain- 
tiffs moved  "that  the  court  strike  out  the 
complaint  in  intervention  on  the  part  of  the 
Eellog'Mackay-Cameron  Company,  for  the 
reason  that  It  Is  stipulated  and  It  appears  of 
record  that  said  Intervener  is  a  foreign  cor- 
poration and  never  bad  complied  with  the 
lam  of  the  state  of  South  Dakota  in  gelation 


to  foreign  eDrporationB."  Ttds  motloo  was 
overruled,  and  the  plalntiflte  excepted.  Bnb- 
segnoitly  the  defendant  moved  the  court  to 
Inatmct  the  Jury  to  return  a  verdict  In  his 
favor  and  against  the  plaintlffli,  which  motloo 
was  denied,  and  thereupon  the  intervener 
moved  the  court  for  the  direction  of  a  verdict 
In  Its  favor.  Motion  was  granted,  and  the 
Jury  was  Instructed  by  the  court  as  follows: 
"Under  the  evidence  in  this  case  it  appears 
that  this  heating  plant  was  the  prop«*ty  and 
remains  the  property  of  the  Eellog-Macfcay- 
Cameron  Company,  and  not  the  property  of 
the  plaintiffs.  Under  this  state  ot  facts  It  ii 
the  du^  of  the  court  to  direct  a  verdict  In 
favor  of  the  defendant  as  against  the  plain- 
tiffs, and  In  favor  of  the  Eellog-Mackay-Cam- 
eron  Company."  To  such  direction  of  the 
court  and  entry  of  verdict  the  appellants  ex- 
cepted. The  rulings  of  the  court  In  refusing 
to  strike  out  the  complaint  in  interv«ition 
and  In  directing  a  verdict  In  favor  of  the  In- 
tervener are,  among  others,  assigned  as 
error. 

We  are  of  the  opinion  that  the  court  In 
these  rulings  committed  error  for  which  a 
new  trial  must  be  granted.  The  Intervener, 
not  having  filed  In  the  office  of  the  Secretary 
of  State  a  doly  authenticated  copy  of  Its 
articles  of  Incorporation  or  appointed  a  resi- 
dent agent  tiiereln,  had  no  standing  in  court 
and  was  not  entitled  to  take  any  part  In  any 
proceedings  therein.  The  questions  arising 
upon  these  asslgnm«its  of  error  were  fully 
considered  and  decided  by  this  court  in  the 
cases  of  Bradley  Metcalf  Company  t.  Arm- 
strong, 9  S.  D.  297,  68  N.  W.  733,  and  Iowa 
Mfg.  Co.  V.  rarrar,  104  N.  W.  449.  The 
Rulings  of  the  court  were  clearly  In  contra- 
vention of  the  law  as  laid  down  In  these 
cases. 

The  Judgment  of  the  court  and  order  deny- 
ing a  new  trial  are  revised,  and  the  court  Is 
Instructed  to  strike  out  the  complaint  in  Inter- 
vention. « 


BISHOP  &  BABCOGK  CO.  v.  SCHLEUN- 
ING  et  aL 

(Boprema  Court  of  South  Dakota.   Nov.  1, 

1905.) 

CoapOBATIONS  —  FOBBIGH    COBFOBATIONa  — 
COICFLUNCB  WITH  STATK  LA,W— RIOHT  TO 

8ns. 

A  foreign  corporation,  which  has  failed  to 
comply  with  Rev.  Glv.  Code.  S  883,  retjuiriog 
such  a  corporation  to  file  in  the  t^ce  Dt  the 
Secretary  (ME  State  an  authenticated  copy  of  its 
charter  as  a  condition  of  doing  liiislin—  In  the 
state  or  maintaining  aettons  In  Its  coarta,  can- 
not me  in  the  courts  of  the  state  until  it  does 
comply  therewith. 

[Ed.  Note. — For  cases  in  point  see  vol.  12. 
Cent.  Dig.  Corporations,  H  2544.  2563-2967.] 

Appeal  from  Circuit  Oourt,  Pennington 

County. 

Action  by  the  Bishop  ft  Babcock  Company 
against  Adeline  Bchleunlng  and  others,  co- 
partners as  Bchleunlng  ft  Q>.  From  Jndg- 
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rneut  for  defendants,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 
See  108  N.  W.  887. 

Channcey  Wood,  fbr  appellant  Bnell 
&  Gardner,  for  re^ondenta. 

OORSON,  J.  This  la  an  appeal  by  the 
plalntUC  fnnn  a  judgment  entered  upon  a  reiv 
diet  of  tlie  Jury  In  farm  of  the  defendant, 
directed  by  the  court 

Plaintiff  in  its  brief  says:  It  Is  aOmlt- 
ted  that  the  plaintiff  la  an  Ohio  corpraatlon 
and  baa  not  complied  with  chapter  47,  p.  02, 
of  the  Seaalon  Laws  of  1885, (section  888, 
BOT.  Gtr.  Oode),  and  has  not'  app<dnted  a 
resident  agent  In  the  state  of  Booth  Dakota, 
and  that  plaintiff  Is  not  a  rellgloQS  or  cbal^ 
liable  corporation.  Tbe  dtfwidants  1^  their 
counsel  then  moved  the  court  to  direct  a 
▼erdlct  In  ftivor  of  Ihe  defendants  and 
against  the  plaintiff  on  all  the  lasues*  for  the 
reason  that  the  plaintiff  had  not  compiled 
with  the  foreign  corporation  law  and  for  that 
reason  could  not  maintain  an  action.  The 
motion  was  granted  by  the  coort  and  the 
Jury  instructed  to  return  a  rerdlct  In  favor 
of  the  defendants."  It  will  Uina  be  seen 
by  the  statement  of  counsel  for  appellant 
that  tiie  aame  question  is  presented  In  this 
ease  as  vn.B  presented  in  the  cases  of  Brad- 
ley, Metcalf  ft  Go.  T-  Armstrong,  9  S.  D.  287, 
68  N.  W.  738,  and  Iowa  Falls  Mfg.  Co.  v. 
Farrar  (S.  D.)  104  N.  W.  440,  In  which  this 
conrt  held  that  a  foreign  corporation  ttiat  had 
failed  to  comply  with  the  lawa  of  this  state 
could  not  maintain  an  action  In  Its  courts 
until  it  had  so  complied  with  the  laws  of 
the  statfc  See,  also,  Thompson  ft  Juve  v. 
Schroyer  et  al  (S.  D.)  104  N.  W.  8S4.  Fol- 
lowing these  decisions,  the  Judgment  of  the 
court  below  must  be  aflOrmed. 

The  jDdgment  of  the  circuit  court  and  or- 
Her  denying  a  new  trial  are  affirmed. 


HARGRBAVES   BROS.  T.  HACKNEY. 
(Sopreme  Court  of  Nebraska.  Oct.  19,  1905.) 

1,  Bankbuptct— Unlawful  Prefebenceb. 

Evidence  ezaiAlned,  and  held  safficient  to 
snataia  the  jadgment. 

2.  Sake— iNSTBUorioNS. 

InstmctioDfl  examined,  and  Md  not  prej- 
udicial. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  DlBtrlct  Conrt,  Lancaster 
County ;  Frost,  Judge. 

Action  by  Walter  W.  Hackney,  trustee  In 
bankruptcy  of  Jnllns  M.  Erlenborn,  against 
Horgreaves  Bros.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Tlbbets  ft  Anderson,  for  plalntlfFs  in  error. 
John  S.  Bishop  and  Mockett  ft  Folk,  for  de- 
fendant In  exTor. 


OLDHAM,  C.  This  was  an  action  by  the 
trustee  in  bankruptcy  of  Julius  M.  Erlenborn 
to  recover  from  the  defendants  In  the  court 
below  the  amount  of  an  alleged  preference  re- 
ceived by  tbem  as  creditors  of  the  bankrupt. 
There  was  a  trial  of  the  Issues  to  a  Jury  In 
the  court  below,  a  verdict  for  the  plaintiff, 
and  judgment  on  the  verdict  To  reverse 
this  judgment  defendants  bring  error  to  this 
court 

This  case,  with  the  companion  case  of 
Hackney  v,  Raymond  Broe.-Clarke  Company 
<Neb.}  04  N.  W.  822,  Involving  the  same 
Issues,  has  been  three  times  before  this  court 
for  consideration.  The  facts  Involved  in  the 
controversy  have  been  fully  stated  and  dis- 
cussed in  each  of  the  former  opinions,  which 
will  render  a  further  statement  imnecessary. 
The  Instant  case  was  first  considered  In  an 
unofficial  opinion  by  Hastings,  C,  reported  In 
8  Neb.  (Unof.)  676,  92  N.  W.  626.  In  that 
opinion  a  Judgment  In  favor  of  tbe  defendants 
in  the  court  below  was  reversed  for  an  error 
of  the  trial  conrt  in  its  Instructions  to  the 
Jury  on  the  question  of  preference.  It 'was 
there  held  In  substance  that  imder  the  facts 
and  circumstances  surrounding  tbe  transfer 
of  the  account  of  Erlenborn  to  Kettering,  tbe 
assiunptlon  of  such  account  by  Kettering  as 
part  of  the  purchase  price  of  Erlenborn's 
stock  of  goods,  with  the  knowledge  of  the 
defendants  that  it  was  so  Intended,  amounted 
to  a  preference  in  violation  of  the  national 
bankruptcy  law,  If  the  defendants  knew,  or 
had  reason  to  believe,  that  such  transaction 
would  result  In  a  preference  to  them  over 
other  creditors  of  Erlenborn  of  the  same  class. 
Tbe  companion  case  of  Hackney  v.  Raymond 
Bros,  was  later  considered  by  this  court  In  an 
opinion  delivered  by  Pound,  C.,  and  reported 
in  94  N.  W.  822.  In  this  case  a  Judgment  In 
favor  of  Raymond  Bros,  in  tbe  court  below 
was  recommended  for  affirmance;  It  being 
held  in  that  opinion  In  substance  that 
whether  or  not  the  sale  of  the  account  of 
Erlenborn  to  Kettering  was,  under  the  evi- 
dence, a  sale  of  an  account  against  a  bank- 
rupt made  In  the  ordinary  course  ^f  business 
by  the  creditor,  was  a  question  of  fact  to  be 
determined  by  the  jury,  and  it  was  also  held 
that  it  was  not  error  for  the  trial  court  to 
exclude  tbe  schedule  of  liabilities  filed  by 
BrlCTbom  In  the  bankruptcy  proceedings. 
Motions  for  rehearing  were  filed  in  each  of 
the  above  causes.  The  two  motions  were  con- 
sidered together,  and  an  exhaustive  opinion, 
which  went  Into  every  material  fact  in  tbe 
controversy,  was  delivered  by  Holcomb,  C.  J., 
and  Is  reported  In  99  N.  W.  676.  In  this 
latter  opinion,  the  opinion  of  Hastings,  C. 
supra,  was  adhered  to,  and  the  opinion  of 
Pound,  C,  supra,  so  far  as  in  conflict  there- 
with, was  vacated  and  set  aside;  it  being 
held  that  the  transfer  of  the  account  in  tbe 
manner  detailed  by  tbe  testimony  was  not  a 
sale  of  the  account  of  the  debtor  in  tbe  ordi- 
nary course  of  trade,  and  it  was  forther  held 
specifically  that  It  was  error  for  the  trial 
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court  to  exclude  from  the  evidence  the 
scbednle  filed  In  the  bankruptcy  proceedings. 

The  first  question  called  to  onr  attention 
is  that  the  evidence  Is  not  suffldent  to  sus- 
tain the  Judgment  An  examination  of  the 
testimony  shows  facts  and  clrcomatanceB  to 
bare  existed  sufficient  to  bare  placed  an 
ordinarily  pmdent  man  on  inquiry  as  to  the 
financial  condition  of  Erienbom  at  the  time 
the  preference  was  accepted. 

The  next  objection  called  to  our  attention  is 
as  to  the  alleged  error  of  the  trial  court  In 
giving  the  concluding  sentence  of  paragraph 
8  of  tbe  InstmctlonB  on  Ito  own  motion.  The 
portion  of  the  Inetmctlons  objected  to  must  be 
read  in  connection  with  the  entire  Instmctltm, 
as  well  as  tlie  preceding  Instruction  to  which 
It  relates.   These  instructions  are  as  follows: 

*'(7)  If  you  shall  determine  from  the  evi- 
dence that  Erlenborn,  January  16,  1900.  was 
insolvent,  and  consequently  that  a  preference 
was  obtained  by  the  defei^ants,  then,  before 
the  plaintiff  can  recover  herein,  it  will  be 
necessary  for  him  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  defendants,  at 
the  time  of  tbe  making  of  said  transfer  to 
Kettering  and  the  payment  by  him  of  defend- 
ants' claim  to  the  amount  of  |675 — ^that  the 
defendanto  had  reasonable  cause  to  believe  a 
preference  was  thereby  Intended. 

"(9  Therefore,  before  finding  against  the 
defendants,  it  is  necessary  for  you  to  conclude 
from  the  evidence  that  they,  or  A.  B.  Har- 
greaves  acting  for  them,  had  reasonable 
cause  to  believe  that  a  preferoice  was  in- 
tended. On  this  point  you  ore  instructed 
that  a  creditor  Is  not  charged  with  knowlec^e 
of  his  debtor's  financial  condition  from  the 
mere  nonpayment  of  his  debt,  or  from  dr- 
comstances  which  give  rise  to  mere  suspicion 
to  his  mind  of  possible  Insolvency ;  nor  is  it 
essential  that  the  creditor  shonld  have  actual 
knowledge  of  or  belief  in  his  debtor's  In- 
solvency, but  that  be  shonld  have  reasonable 
cause  to  believe  his  debtor  to  be  Insolvent 
He  has  reasonable  cause  so  to  believe  If  facts 
and  circumstances  with  respect  to  the 
debtor's  financial  condition  are  brought  home 
to  him,  BUdti  as  would  put  an  ordinarily 
prudent  man  upon  Inquiry ;  for  he  Is  charged 
with  knowledge  of  the  facts  which  such  in- 
quiry should  reasonably  be  expected  to  dis- 
close, or  if  be  has  knowledge  of  facts  and 
circumstances  which  would  cause  a  reason- 
ably pmdent  man  so  to.  believe.  While  con- 
structive notice  Is  sufficient  ground  for  such 
belief,  yet  tbe  circumstances  upon  which  such 
notice  Is  predicated  must  be  of  a  character  to 
induce  belief,  as  distinguished  from  mere 
suspicion.  TranaacUont  not  in  the  usual 
oourte  of  trade  or  of  the  accugtomed  dealinffi 
between  the  parties  are  notice  of  probable 
wrong,  and  the  creditor  is  therebj/  put  on 
inguirj/,  and  is  chargeable  with  all  suCh  in- 
quiry/ would  have  produced." 

It  Is  the  italicized  portion  of  the  Instruc- 
tion that  Is  objected  to,  and  It  Is  ni^ed  that 
this  portion  of  tbe  Instruction  assumes  that 


the  transfer  <tf  the  acconnt  was  not  made  In 
the  (Vdlnary  course  of  business.  This  con- 
clusion is  folly  Jutlfled,  and.  tmleas  the 
evidence  Is  so  clear  and  convincing  on  this 
potot  that  no  other  finding  could  be  support- 
ed, the  objection  is  well  taken.  On  this 
point,  however.  It  was  held  In  tbe  oplnitHi  by 
Holcomb,  O.  J.,  supra,  that  "the  trial  court 
erred  in  submitting  to  ttie  Jury  the  question 
of  whether  tbe  transactions  between  Ketta- 
lug  and  Brienbom  and  tbe  defendants  were 
or  were  not  bona  fide  sales  of  accounts,  or 
whether  they  wa«  entered  toto  with  the  viev 
of  securing  a  preference  In  violation  of  the 
bankruptcy  law."  In  view  of  this  holding, 
the  court  vraa  justified  to  declaring,  as  a 
matter  of  law,  that  the  transaction  was  "not 
in  the  usual  course  of  trade  or  of  tbe  accus- 
tomed dealtogs  between  the  parties."  We  are 
tberefwe  of  optolon  that  under  the  peculiar 
condtttons  snrroimdlng  tills  transaction,  the 
Instructions  aa  a  whole  w«a  ntba  fsTorable 
than  otherwise  to  defendants'  theory  of  the 
case. 

We  are  asked  to  review  the  holding  in  our 
last  opinion  aa  to  tbe  admission  of  the 
schedule  filed  to  tba  bankruptcy  jwoceedtogs. 
This  question  was  fully  discussed  In  toe 
former  opinion  between  these  same  parties, 
and  we  see  no  reason  to  re-»amlne  it 

As  these  are  tbe  only  qnestlMiB  properly 
called  to  our  attrition,  wa  recommoMl  that 
the  Jodsment  of  the  district  court  be  afflrmed. 

AMES  and  LBTTON,  OG;,  concnr. 

PER  CURIAM.  For  tin  reasona  given  In 
the  foregoing  opinion,  tbe  Jndgmoit  of  tiM 
district  court  Is  affirmed. 


FISGUS  V.  WILSON  ct  al. 
■(Supreme  Conrt  of  Nebraska.  Sept  20.  190&) 

1.  WlUA— WHATCONaTITUIS-TaaXAMEHTAKT 

DisFOsrrion. 
A.  receives  from  B.  the  som  of  $5,000,  and 
ezecntea  and  delivers  to  B.  a  mortgage  on  real 
estate  providing  for  the  payment  of  $300  per 
annum  during  the  lifetime  of  B.  The  mortgage 
contains  tbe  following  provision :  "It  Is  under- 
stood and  agreed  that  the  Intention  of  the  pai^ 
ties  hereto  Is  to  secure  to  said  [B.]  the  interest 
on  said  principal  sum  of  $6,000  daring  the  term 
or  period  of  his  natural  life,  and,  in  case  tbe 
interest  ia  paid  according  to  the  terms  thereof, 
the  principal  sum  of  $6,000  Is  to  remain  to 
said  [A.],  her  heirs,  executors,  admlniatrntors. 
and  assigns,  and  npoo  the  death  of  said  [B.]  and 
payments  of  interest  as  aforraald  this  obliga- 
tion is  to  become  null  and  void."  Held  not  to 
be  an  attempt  at  a  testamentary  disposition  of 
B.'8  property. 

2.  CoNTBACT-OonaxiiucnoN. 

In  the  determination  of  tbe  zighto  of  paiv 
ties  to  a  contract,  the  contract  shonld  be  con- 
strued in  the  light  of  sorrounding  dreiunstances 
and  the  conditi<m  of  the  parties  at  tbe  time  of 
making  it 

[Ed.  Note.— For  caaes  in  asa  voL  11, 

Ctmt.  Dig.  Contracts,  i  TO2.I 

8.  Saue— CoNsrauonov  bt  PAvrm. 

Where  tbe  parties  to  a  contract  have,  with 
a  knowledge  of  Its  terms,  givn  It  a  pardeolar 
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constrnctlon,  such  constnictioQ  will  generally  be 
adopted  bj  the  courts  In  glvins  effect  to  fta 
provisioiiB. 

[EM.  Note.— For  eases  In  point,  MS  ToL  U. 

Cent  Dig.  Contracts,  i  7S8.] 

(Srllabos  bj  the  CourtJ 

OomiDlsslontfH*  OplnloiL  D^rtaMmt  No. 
2.  Error  to  District  Oonrt,  Lancaster  Coun- 
ty ;  Holmes,  Jtu^e. 

Action  by  Nannie  W.  Fiacns  against  Jo- 
seph B.  Wilson  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  wror.  Be- 
Tsrsed. 

Robert  Rtbd,  for  plaintiff  In  error.  A.  H. 
Harrab,  Geo.  B.  Hlbner,  Hall  tt  Maclay,  Wll- 
lard  E.  Stewart,  Tbos.  O.  Munger,  Uockett  ft 
Polk.  G.  O.  Wliedon,  and  N.  K.  Orlggs,  tcr  6a- 
f  en^lants  In  ernar. 

JA0E8ON,  a  nils  action  InrolreB  the 
right  at  certain  beira  of  ^lllam  W.  Wilson, 
deceased.  In  a  partition  proceeding,  to  parUd- 
pate  in  the  distribution  of  the  partitioned  es- 
tate In  proportion  to  their  respective  shares 
wltbotit  diminution  <hi  account  of  tbe  flnandal 
transBctions  of  siuAi  heirs  with  the  decosed 
In  bis  Ufetima 

William  W.  Wilson  died  Intestate  In  Lan- 
c&ster  county  on  the  20th  day  of  March,  1901* 
His  snnrlTlng  heirs  were  Josepb  B.  Wilson, 
Carrie  W.  Covert,  Boxana  Wilson,  BCary  A. 
Wllaon,  Carrie  a  Slater,  Katharine  Samn 
Howard,  Jay  Sanm,  Jennie  Ijl  ffliiuter,  D. 
BanfeB  miaon,  WHHam  W.  Ooofc,  Nannie  W. 
riscns,  Zacbariab  T.  Wilson,  Bart  Wilson, 
Minnie  Wilson  Boyer,  Foss  Wilson,  and  Glad- 
ys Glenn.  During  tbe  lifetime  of  tbe  deceas- 
ed be  delivered  to  Nannie  W.  Flscns  the  sum 
of  96,000,  and  she,  Joining  witb  ber  bnsband, 
executed  and  delivered  to  him  a  certain 
mortgage  bond  In  tbe  snm  of  ¥10.000.  con- 
ditioned "for  the  payment  of  three  hundred 
dollars  ($300.00)  on  the  24th  of  May,  18H 
and  tbe  like  sum  of  three  hundred  dollars 
($300.00)  on  tiie  24th  of'  May  of  each  and 
eveiy  year  thereafter  following,  during  tbe 
term  of  said  Wilson's  natural  life,  tbe  said 
annual  sums  of  three  hundred  dollars 
(9300.00)  each  being  legal  Interest  at  the 
rate  of  6  per  cent,  on  five  tbousand  dollars 
($5,000.00)  this  day  advanced  to  Nannie  W. 
FIscus  by  Bald  Wilson,  and  in  case  of  default 
of  said  first  parties  hereto  fn  the  payment  of 
any  one  of  the  said  Instellments  of  interest 
for  the  period  of  thirty  days  after  said  In- 
stallmento  of  Interest  become  due,  then  in 
that  event  tbe  whole  amount  of  said  prin- 
cipal sum  of  five  tbousand  dollars  ($5,000.00), 
together  with  the  Interest  thereon,  shall  be- 
come due  and  payable  forthwith ;  aud  It  Is 
understood  and  agreed  that  the  intention 
of  the  parties  hereto  is  to  secure  to  said  W. 
W.  Wilson  tbe  Interest  on  said  principal  sum 
of  five  thousand  dollars  ($5,000.00)  during  the 
term  or  period  of  his  natural  life,  and,  In 
case  the  Interest  is  paid  according  to  tbe 
terms  thereof,  tbe  principal  sum  of  five 
tiiousand  dollars  ($5,000.00)  Is  to  remain  to 


the  said  Nannie  W.  liscus,  ber  heirs,  execu- 
tors, administrators,  and  assigns,  and  upon 
the  death  of  said  W.  W.  Wilson  and  the 
payments  of  interest  as  aforesaid  this  obli- 
gation is  to  become  null  and  void  and  of  no 
effect"  This  bond  also  describes  certain 
real  estate  In  Pennsylvania,  which  tbe  mak- 
ers pledged  as  security  for  tbe  performance 
of  tbe  conditions  of  the  bond,  and  latw 
In  the  bond  It  was  provided  tbat:  "In 
case  of  default  being  made  at  any  time  In 
the  payment  of  any  one  of  the  said  Install- 
mente  of  Interest,  or  any  part  thereof,  for 
thirty  days  after  tbe  same  falls  due  as  afore- 
said, tbe  whole  of  said  debt  and  Interest 
shall,  at  tbe  option  of  tbe  said  party  of  tbe 
second  {lart,  bis  executors,  administrators, 
assigns,  thereupon  become  due  and  payable.** 
A  further  provlsimi  In  tbe  bond  was :  "Tbat 
If  the  said  Calvin  8.  Vlscns  and  Nannie  W. 
Fiseus,  their  heirs,  executors,  administra- 
tors, and  assigns,  do  and  shall  well  and 
truly  pay.  or  cause  to  be  paid,  unto  tbe  said 
party  of  the  second  part,  bis  heirs,  execu- 
ttna,  administrators,  and  assigns,  tbe  Inter- 
est as  aforesaid  on  tiie  days  and  times  here- 
inbefore mentioned  and  appointed  for  the 
payment  thereof.  In  like  money  In  the  way 
and  manner  hereinbefore  specified,  and  all 
taxes  that  may  be  assessed  on  this  mor^ge, 
without  any  fraud  or  further  delay,  and 
without  any  reduction,  defalcation,  or  abate- 
ment to  be  made  fbr  or  In  respect  of  any 
taxes,  charges,  or  assessments  whatever,  that 
then  and  from  thenceforth  as  well  this  pres- 
ent Indenture,  and  tiie  estate  hereby  grant- 
ed, as  the  Bald  obligations  above  recited, 
shall  cease,  determine,  and  become  absol- 
utely null  and  void  to  all  Intent  and  purposes, 
anything  hereinbefore  contained  to  tbe  contra- 
ry thereof  in  any  wise  notwithstanding.*' 

They  also  at  the  same  time  delivered  what 
migbt  be  termed  a  contract,  containing  tbiB 
provision:  "Tbe  condition  of  this  obliga- 
tion Is  such  tbat  If  tiie  abore-bounden  Cal- 
vin 8.  Flscns  and  Nannie  W.  FIscus,  his  wife, 
their  heirs,  executors,  and  administrators,  or 
any  of  them,  shall  and  do  well  and  truly  pay 
or  caused  to  be  paid  unto  tbe  above-named 
W.  W.  Wilson  tbe  Just  and  full  snm  of  three 
hundred  dollars  ($300)  on  tbe  24tb  day  of- 
May,  A.  D.  1894,  and  a  like  snm  of  three 
hundred  dollars  ($300)  op  the  24th  of  May 
of  each  and  every  year  following  thereafter 
during  tbe  term  or  period  of  said  Wilson's 
natural  life,  the  said  annual  sums  of  three 
hundred  dollars  ($300)  each  being  legal  Inter- 
est at  the  rate  of  6  per  cent  on  five  tbousand 
dollars  ($5,000.00)  this  day  advanced  by  said 
W.  W.  Wilson  to  said  Nannie  W.  FIscus,  and 
In  case  of  default  of  said  first  parties  hereto 
In  the  payment  of  any  of  the  said  Install- 
ments of  Interest  for  tbe  period  of  thirty 
days  after  said  Installments  of  Interest  be- 
come due,  then  and  In  that  event  tbe  whole 
amount  of  said  principal  snm  of  five  thou- 
sand dollars  ($5,000.00).  together  with  Inter- 
est thereon,  Bhall  become  due  and  payable 
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forthwith.  And  it  Is  anderstood  and  agreed 
that  the  iDtention  of  the  parties  hereto  is  to 
secure  the  said  W.  W.  WIIbqh  the  Interest 
on  said  principal  snm  of  five  thousand  dollars 
($5,000.00)  during  the  term  or  period  of  his 
natural  life,  and  In  case  the  Interest  Is  paid 
according  to  the  terms  thereof  the  principal 
sum  of  five  thousand  dollars  ((5.000)  is  to  re- 
main to  Bald  Nannie  W.  Fiscus,  her  heirs,  ex- 
ecutors, and  administrators  and  assigns,  and 
upon  the  death  of  said  W.  W.  Wilson  and 
payment  of  interest  as  aforesaid  this  obli- 
gation to  become  null  and  void  and  of  no 
effect." 

The  interest  payments  on  this  bond  were 
made  by  Nannie  W.  Fiscus  and  her  husband 
up  to  and  Including  the  payment  due  In  May, 
1899,  and  no  payments  were  thereafter  made 
by  them.  On  the  24th  day  of  July,  1894.  the 
deceased  executed  a  formal  release  of  the 
mortgage  bond  given  by  Nannie  W.  Fiscus  and 
her  husband.  This  release  he  bad  in  his  pos- 
session until  some  time  In  1898,  when  it  was 
delivered  to  S.  P.  Donaldson,  an  attorney  at 
Jaw  at  Wllklnsburg,  Pa.,  who  later  gave 
to  Wilson  a  written  receipt  as  follows : 
"Pittsburg,  Pa.,  Sept  28,  189a  Received 
from  W.  W.  Wilson  a  release  of  a  mortgage 
given  by  OalTln  S.  Fiscus  and  Nannie  W. 
Fiscus,  his  wife,  to  said  Wilson.  The  said 
mortgage  is  for  (5,000.00  and  recorded  in  the 
recorder's  office  of  Allegheny  Co.,  state  of 
Pennsylvania,  in  Mortgage  Boole  vol.  663, 
page  487.  The  said  release  and  satisfaction 
Is  to  be  held  in  escrow  by  me,  and  Is  to  be 
recorded  in  said  recorder's  office  of  Alle- 
gheny Co.  upon  the  decease  of  said  W.  W, 
Wilson.   S.  B.  Donaldson." 

Concerning  the  custody  of  this  release,  Mr. 
Donaldson  testified:  "That  he  met  the  de- 
ceased at  the  home  of  Nannie  W.  Fiscus,  and, 
after  being  introduced  to  Mr.  Wilson,  Wilson 
said,  'I  want  to  consult  you  about  a  mort- 
gage which  I  hold  against  Mrs.  Nannie  Fis- 
cus, covering  this  property  here.'  He  said  to 
me  that  he  understood  that  some  question 
might  be  raised  as  to  the  satisfaction  of  the 
same,  notwithstanding  the  terms  of  the  mort- 
gage providing  that  it  should  be  canceled  and 
.satisfied  at  bis  death.  He  said  he  Iiad  given 
Mrs.  Fiscus  this  money,  and  that  he  did  not 
ivish  her  to  have  any  difficulty  whatever  with 
it  when  be  was  gone,  and  that  the  property 
was  to  be  entirely  clear  of  the  mortgage  at 
the  time  of  his  death.  That  he  had  a  paper 
prepared  which  be  thought  would  satisfy  the 
record  In  such  a  way  as  to  make  her  title 
clear  and  unincumbered  so  far  as  his  mort- 
gage was  concerned.  He  then  proposed  to 
leave  said  paper  with  me.  In  case  of  his 
death,  I  should  file  It  or  tiave  It  filed  In  the 
recorder's  office  of  Allegheny  county.  He 
told  me  to  take  the  paper  with  me  and  ex- 
amine It  carefully,  and.  if  I  thought  It  would 
not  make  such  a  record  aa  would  fully  dis- 
charge the  mortgage,  to  prepare  another 
paper  that  would  give  her  a  record,  clear 
of  laid  mortgage  and  that  would  not  likely 


be  questioned.  *  *  *  He  said:  1  have 
given  her  this  money,  I  want  the  record  of 
her  mortgage  to  be  dear  whon  I  am  gone.' 
•  *  *  Mr.  Wilson  said  that  be  Intended 
only  to  collect  interest  on  the  money  m>  long 
as  he  saw  fit,  and  In  no  event  was  there  any 
Interest  or  any  money  whatever  to  be  ac- 
counted for  by  Mrs.  Flscna  or  hea^  husband 
at  the  time  of  or  after  his  decease.  I  was 
to  keep  said  release,  which  he  delivered  to 
me.  until  after  his  death,  and  then  to  be  enter- 
ed by  me  of  record,  and  not  to  be  recorded 
before  that  time,  unless  be  authorised  me 
to  do  so."  The  release  was  filed  and  record- 
ed on  the  1st  day  of  April,  1901. 

On  July  7,  1898,  the  deceased  wrote  a 
letter  to  Mrs.  Fiscus  from  Lincoln,  Neb.,  in 
which  he  said:  "Has  Mr.  Donaldson  given 
you  his  opinion  of  the  matter  and  where? 
If  so,  tell  me  what  he  said,  and  if  he  wants 
me  to  execute  some  new  papers.  I  am 
anxious  to  have  it  done  right,  as  I  want  yon 
to  have  no  further  trouble  about  it  when 
I  am  gone  the  way  of  all  flesh.  So  ask  him 
to  give  you  his  opinion,  and  not  me.  I  will 
in  all  probability  write  Mr.  Donaldson  and 
try  to  fix  things  that  will  last"  In  a  later 
letter  he  said:  "Was  glad  to  know  that 
Mr.  Donaldson  thought  the  release  I  gave 
him  to  hold  was  sufficient;  bnt  if  at  unj 
time  he  should  alter  his  opinion,  let  me 
know  It  and  we  will  make  new  writings 
that  will  be  good,  as  I  am  very  anxious  to 
make  it  beyond  a  doubt"^ 

On  the  28th  day  of  April,  1894.  Katharine 
Saum  Howard,  then  Katharine  Saum,  re- 
ceived from  the  deceased  the  snm  of  (3,000, 
and  at  that  time  executed  and  delivered 
to  the  deceased  a  mortgage  on  cotaln  real 
estate  in  Iowa,  ^e  conditions  of  ttie  mort- 
gage were  as  follows:  "Provided,  always, 
that  these  presents  are  upon  the  express  con- 
dition that  if  the  said  Katharine  Saum,  or 
her  heirs,  executors,  or  administrators,  shall 
pay  or  cause  to  be  paid  to  the  said  W.  W. 
Wilson,  during  the  full  taem  of  his  natural 
life,  the  sum  of  one  hundred  and  eighty  dol- 
lars ((180.00)  annually — said  payments  shall 
commence  the  first  day  of  May,  1896.  and 
annually  on  the  first  day  of  May  thereafter 
during  his  life;  said  sum  being  Interest  at 
the  rate  of  six  per  cent  (6%)  per  annum 
upon  the  aforesaid  sum  of  three  thousand 
dollars  ((3,000.00)— and  also  pay  six  per 
cent  (6%)  per  annum  on  all  annual  pay- 
ments that  are  not  paid  at  maturity,  then 
and  in  that  event  these  presents  shall  be 
void  and  of  no  eftect  And  it  is  further 
agreed  and  understood  that  in  case  default 
be  made  at  any  time  in  the  payment  of  any 
one  of  said  Installments  of  interest  or  any 
part  thereof,  or  for  taxes  that  may  be  as- 
sessed or  levied  on  said  premises  for  thirty 
days  after  the  same  becomes  due  and  de- 
linquent as  aforesaid,  then  the  whole  of  said 
debt  and  Interest  shall  become  due  and  pay- 
able at  the  option  of  said  W.  W.  WUaon. 
And  it  is  still  fnrtha  proTlded  tliat  if  the 
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said  Katharine  Sanm,  hn  h^ra,  admlnliH 
tratorg,  or  executors,  shall  refuse  or  neglect 
at  any  time  to  pay  the  taxes  when  due  as 
herein  provided,  tfam  the  said  W.  W.  Wilson 
may  pay  the  same^  which  gum  so  paid,  with 
ten  per  cent  interest  (10%)  per  annum,  shall 
be  a  lien  upon  said  premises  like  the  prln- 
dpaL  The  Intention  of  this  instrument  1b 
to  secure  to  the  said  W.  W.  Wilson,  during 
his  natural  lifetime,  the  Interest  upon  three 
thousand  dollars  (93.000.00)  at  the  rate  of 
six  per  cent  (6%),  payable  annually,  and 
in  the  event  these  condltlonB  are  strictly  fnl* 
filled,  the  said  stun  of  three  thousand  dol- 
lars ($3,000.00)  shall  be  rested  In  the  said 
Katbartoe  Saum,  her  heirs,  administrators, 
or  executors,  forever."  The  annual  pay- 
ments provided  for  by  the  mortgage  had  been 
fully  paid  at  the  time  of  Wilson's  death,  so 
that  there  was  no  default  <hi  Uie  part  of 
Katharine  Saum  Howard. 

On  July  10,  1900.  the  deceased  wrote  Bfrs. 
Howard  from  Lincoln,  addressing  her  as 
follows:  "Dear  Katharine:  1  wrote  you 
yesterday  and  forgot  to  mention  about  that 
release  I  left  with  Mr.  Harrah.  You  do  not 
really  need  a  note  from  Mr.  H.,  but  you  had 
better  preserve  his  letter  to  yon  acknowledg- 
ing the  note  of  the  release  left  by  me.  That 
is  all  you  need,  but  I  took  a  receipt  from  him, 
as  it  is  necessary  in  case  it  should  be  put 
on  record  without  my  consent  I  think  you 
are  perfectly  safe  as  you  have  his  letter  ex- 
plaining to  you  that  be  has  it  and  that  la 
as  good  as  a  formal  receipt  So  don't  worry 
any  more  over  that  And  if  anything  hap- 
pens  to  me,  you  know  where  It  is.  and  all 
yoa  have  to  do  is  to  pay  up  the  Interest  to 
the  date  of  my  death  and  get  the  release." 

On  the  1st  day  of  June,  1894,  Wilson 
executed  a  formal  release  of  the  Katharine 
Saum  mortgage,  and  on  June  27,  1900,  de- 
livered the  release  to  A.  M.  Harrah.  an  at- 
torney at  law  at  Newton,  Iowa,  taking  Mr. 
Harrah's  receipt  as  follows :  "Newton,  Iowa. 
June  27.  1900.  Received  of  W.  W.  Wilson 
a  release  of  mortgage  securing  a  $3,000.00 
mortgage,  signed  by  Katharine  Saum,  re- 
corded in  Book  180,  page  126,  Jasper  Co., 
Iowa.  Release  to  be  held  in  escrow  until 
notice  of  death  of  Wilson,  then  to  be  placed 
on  record  on  evidence  being  produced  that 
interest  is  paid  to  date  of  said  death.  Then 
record  to  be  delivered  to  said  Katharine-  A. 
M.  Harrah."  After  Mr.  Wilson's  death  this 
release  was  properly  recorded. 

On  the  same  date  of  the  transaction  with 
Katharine  Saum,  Jay  Saum  received  from, 
the  deceased  the  sum  of  $3,000,  and  on  the 
the  same  date  executed  and  delivered  to 
the  deceased  a  mortgage  on  real  estate  in 
Iowa,  containing  provisions  substantially  the 
same  as  those  found  in  the  mortgage  given 
by  Katharine  Saum.  The  annual  payments 
provided  for  in  the  Jay  Sanm  mortgage 
were  all  made;  the  last  payment  having 
been  mads  by  a  promissory  note,  and  ac- 


knowledged by  the  deceased  by  a  letter  as 
follows:  "Lincoln,  Nebraska,  May  22,  1900. 
Jay  Sanm,  Usq.,  Dear  Nephew:  I  found 
your  letter  of  the  9th  Inst  awaiting  me  on 
my  return  from  Kansas  City  and  Wichita, 
enclosing  your  promissory  note  for  $170.00, 
payable  in  one  year  from  May  1,  1900,  with 
6  per  cent  Interest  for  which  I  am  very 
thankful,  as  it  closes  up  thd  interest  to 
May  1.  1900.  I  enclose  yon  a  note,  which 
please  carefully  preserve,  as  it  may  be  use- 
ful some  day."  The  deceased  also  executed 
a  formal  release  of  the  Jay  Saum  mortgage, 
and  on  June  27,  1900,  delivered  the  same  to 
Mr.  Harrah,  taking  from  him  a  receipt  sub- 
stantially like  the  one  given  for  the  Katha- 
rine Sanm  release.  This  release  was  also 
recorded  after  the  death  of  Mr.  Wilson. 
No  notes  were  taken  by  the  deceased  from 
Katharine  or  Jay  Saum  In  connection  with 
his  transactions  with  them. 

After  Wilson's  death  George  B.  Hibner 
was  appointed  and  qualified  as  admlnistra- 
tor  of  the  estate,  and  at  the  time  of  the 
commencement  of  this  action  the  adminis- 
tration of  the  estate  had  proceeded  beyond 
the  time  appointed  for  the  filing  of  claims 
against  the  estate,  and  it  was  determined 
that  tbe  personal  property  was  sufficient  to 
pay  all  lu^btedness  azid  tbe  cost  of  adminis- 
tration, and  thoreupon  Katharine  Sanm 
Howard,  Jay  Sanm,  Bozana  Wilson,  Nannie 
W.  Flscns,  and  William  W,  Cooik  commenced 
an  action  for  tbe  partition  of  the  real  esteto 
Involved  in  this  controversy.  TiM  r^alo- 
Ing  heirs  and  the  administrator  were  named 
as  defttidants.  Tbomaa  0.  Hungw  was  ap- 
pointed guardian  ad  litem  for  the  defendant 
Mary  A.  Wltoon,  a  penon  of  nnsoimd  mind, 
and  answered  In  faw  behalf.  B.  S.  UoAett 
was  SKwinted  guardian  ad  litem  for  tbe  de- 
fendant Gladys  Glenn,  -and  answered  In 
her  behalf.  Foss  Wilson,  Zacbarlab  T.  Wil- 
son, Burt  Wilson,  Minnie  Royer.  Jos^h  R. 
Wilson,  and  Jennie  L.  Shuster  also  answered. 
In  each  of  the  answers  above  referred  to 
It  was  alleged  that  William  W.  Wilson  In 
his  lifetime  loaned  to  Nannie  W,  Flscus  the 
sum  of  $5,000,  to  Katharine  Saum  Howard 
the  sum  of  $3,000,  and  to  Jay  Saum  the  sum 
of  $3,000.  Copies  of  the  mortgages  given 
by  them,  together  with  a  copy  of  the  contract 
with  Nannie  W.  Flscus  and  her  husband, 
were  attached  to  and  made  a  part  of  the 
answers,  and  It  was  alleged  that  no  part 
of  the  principal  or  Interest  had  been  paid. 
They  prayed  for  an  accounting  of  the  sever- 
al sums  due  under  the  conditions  of  the 
mortgages,  and  that  the  amounts  so  found 
due  be  set  off  against  the  respective  shares 
of  Nannie  W.  Flscus,  Katharine  Saum  How- 
ard, and  Jay  Saum.  Carrie  W.  Covert  an- 
swered, but  did  not  controvert  the  right  of 
Nannie  W.  Flscus,  Katharine  Saum  Howard, 
and  Jay  Saum  to  participate  according  to 
their  shares.  Nannie  W.  Flscus^  Katharine 
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Saum  Howard,  and  Jay  Saxim  replied,  ad- 
mitting the  ezecatlon  and  delivery  of  the 
mortgagee  by  each  of  them,  and  the  contract 
by  Naunie  W.  Flscus,  and  alleging  that  the 
anma  received  by  them  were  glfta  on  the 
part  of  Wilson  during  bis  lifetime,  and  that 
they  had  fally  complied  with  all  of  tlie  con- 
ditions named  In  the  mortKages,  and  alleged 
that  the  heirs  of  WiUlam  W.  Wilson  bad  no 
right,  In  this  action,  to  obtain  a  decree  estab- 
lishing claims  for  money  against  other  heirs, 
and  that  no  one  but  the  administrates  of  the 
estate  of  Wilson  could  sue  for,  collect,  or 
enforce  payment  of  any  claim,  or  maintain 
an  action  therefor.  Th^  also -challenged  the 
Jorlsdictlon  of  the  court  to  adjust  mone^ 
claims  between  belra,  or  to  assign  to  heirs 
the  residue  of  estates  of  deceased,  alle«lng 
that  such  Jurisdiction  belonged  ezclustvely 
to  county  courts. 

Upon  the  Issues  thns  presented  tbere  was 
a  trial,  and  the  ooort  found,  omcmg  other 
things: 

"That  during  the  lifetime  of  William  W. 
Wilson  he  loaned  money  to  each  of  the  here- 
inafter named  heirs,  and  that  on  the  23d 
day  of  Septttnber,  1808  <?),  he  loaned  to 
Nannie  W.  Flscus  the  sum  of  |5,000,  to  Kath- 
arine Saum  Howard  the  sum  of  $3,000  on 
the  28th  day  of  April,  18W,  and  to  Jay  Saum 
the  sum  of  $8,000  on  the  28th  day  of  AprU, 
18»4u   That  at  the  time  of  the  loans  so 
made  to  Nannie  W.  Flscus,  Katharine  Saum 
Howard,  and  Jay  Saum  said  persons  above 
named  executed  and  delivered  to  William  W. 
Wilson  bonds  and  mortgages  to  secure  the 
payment  of  said  sum  of  money  so  received 
by  each  of  them,  and  the  Interest  thereon.  ; 
And  the  said  mortgages  or  bonds  so  executed 
by  the  several  parties  to  the  said  William 
W.  Wilson,  deceased,  provided,  among  other 
things,  that  It  was  understood  and  agreed 
that  the  Intention  of  the  parties  thereto  was 
to  secure  to  the  said  William  W.  Wilson  the 
Interest  on  said  principal  sums  so  advanced 
during  the  term  or  period  of  the  natural 
life  of  the  said  William  W.  Wilson,  and  that, 
In  case  the  Interest  was  paid  according  to 
the  terms  thereof,  the  principal  sum  was 
to  remain  to  the  said  mortgagors,  their  heirs, 
executors,  administrators,  and  assigns,  and 
that,  upon  the  death  of  the  said  William 
W.  Wilson  and  the  payment  of  interest  as 
aforesaid,  the  obligations  or  mortgages  so 
executed  by  them  to  secure  such  money  as 
herein  described  were  to  become  null  and 
void  and  of  no  effect   That  the  said  William 
W.  Wilson,  at  or  about  the  time  of  making 
such  advancements  as  are  herein  described, 
executed  releases  of  the  said  mortgages  and 
satisfactions  thereof,  retaining  the  same  in 
his  possession  or  depositing  the  same  in 
escrow,  to  be  delivered  to  the  said  parties 
to  whom  such  advances  had  been  made, 
conditioned  upon  the  performance  of  the 
wveral  conditions  therein  expressed,  the 


more  important  of  which  was  die  payment 
of  the  lntra«8t  1^  the  several  parties  npm 
the  amounts  so  advanced  to  them  by  the 
said  Wilson  at  the  time  said  Interest  be- 
came due  up  to  the  time  of  his  death  as 
aforesaid.  And  it  was  clearly  the  InteDthm 
of  the  said  WUllam  W.  Wllaim  that  tbe  said 
advancements  so  made  to  tbe  several  parties 
herein  should  be  considered  and  was  Intended 
to  constitute  gifts  to  take  effect  upon  his 
death,  conditioned  upon  the  jnyment  of  tbe 
Intoest  as  aforeeald.  That  said  Jaj  Saum 
and  Katharine  Saum  Howard  bad  paid  all 
interest  due  and  owing  upon  their  eeveral 
obUgations  at  the  time  Qto  same  became 
due.  and  at  the  time  of  the  said  WUllam 
W.  Wilson's  death  they  were  not  In  default 
of  any  of  the  oonditlona  of  tb^  several 
obligations  expressed.  That  tbe  said  Nannie 
W.  Flscus 'paid  Intereat  upon  the  amount 
so  advanced  to  her  by  said  William  W.  Wil- 
son up  to  March  21,  1898.  but  had  not  paid 
or  offered  to  pay  any  Interest  on  said  ad- 
vancement subseauent  to  aald  date^  and  at 
tbe  time  of  the  deatb  of  the  said  William 
W.  Wilson  was  In  default  of  intsrert  alncft 
tbe  24th  day  of  Marcb,  1898. 

"Upon  tbe  forcing  facts  the  court  finds 
the  following  cooclusi<HU  of  law:  In  the 
construction  of  tbe  contracts  between  tbe 
several  parties  herein,  and  now  and«  con- 
sideration In  tbis  case,  It  Is  only  necessary 
to  consider,  In  determining  tbe  Issues  Joined 
between  the  parties,  the  act  to  be  performed 
and  the  manner  of  performing  It   And  such 
construction,  th«%forei  must  be  adc^ted  as 
win  give  effect  to  the  provisions  which  carry 
out  the  Intent  of  tbe  contract  made  between 
the  claimants  herein  and  the  deceased,  Wil- 
liam W.  Wilson.   It  doee  not  seem  to  tbe 
court  necessary  to  pass  upon  the  qnestiiMi, 
so  far  as  tbe  contract  with  Nannie  W.  Flscus 
Is  concerned,  as  to  whether  that  constituted  a 
gift  'Inter  vivos'  or  not   The  paymrat  of 
the  advances  were  dependent  upon  tbe  con- 
dition that  interest  should  be  paid  on  the 
sums  so  advanced  until  tbe  death  of  tbe  said 
Wilson.   The  said  claimants  having  default- 
ed In  the  performance  of  this  vital  condition. 
It  is  clear  to  the  court  that  notwithstanding 
the  findings  heretofore  made  'that  it  was 
the  Intention  of  the  said  Wilson  that  such 
advances  should  never  be  returned  or  re- 
paid, provided  the  Interest  thereon  should  be 
paid  until  his  death,'  the  said  claimant, 
Nannie  W.  Flscus.  having  failed  to  pay  soch 
Interest,  forfeited  her  rights  under  the  con- 
tract  The  court  Is  therefore  of  the  opinion 
that  the  said  Nannie  W.  Flscus  should  be 
charged  with  the  sum  so  received.   The  only 
remaining  question  to  be  determined  by  the 
court  In  this  case  Is  the  rights  of  Jay  Saum 
and  Katharine  Saum  Howard  In  the  premis- 
es.  They,  having  compiled  with  all  of  the 
conditions  of  said  contract,  were  entlUed  to 
tbe  release  of  their  several  mortgagea,  and 
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would  tw  entitled  to  thdr  share  of  said  es- 
tate Id  addition  to  tlie  advances  so  made  to 
them.  Therefore  it  Is  adjudged  by  the  court 
that  the  defendant  Nannie  W.  Flscns  be 
charged  with  the  sum  of  f5,000  from  her 
-distributive  share  of  the  estate  of  William 
«  W.  Wilson,  deceased,  and  that  the  advances 
made  hj  the  said  William  W.  Wilson  during 
his  lifetime  to  the  other  heirs  of  said  estate, 
■as  above  found,  be,  and  the  same  hereby  are, 
decreed  to  be  canceled  and  paid  la  accord- 
ance wlUi  the  contract  as  her^before 
found." 

In  the  final  disposition  of  the  case  In  the 
district  conrt  the  court  allowed  to  Mr.  Mirn- 
ger  and  Mr.  Mockett,  as  guardians  ad  litem, 
certain  attorney's  fees,  and  directed  that 
Bach  fees  should  be  charged  to  the  entire  es- 
tate. Nannie  W.  Flscus  brings  the  case  to 
this  court  by  petition  in  error  because  of  the 
judgment  of  the  lower  conrt  charging  her 
with  the  sum  of  |6,000  received  by  her  from 
the  deceased  la  his  lifetime,  and  directing 
that  the  same  be  set  off  against  ber  share  of 
the  estate.  She  also  alleges  error  In  the  al- 
lowance of  attorney's  fees  to  Messrs.  Monger 
and  Mockett  and  charging  the  same  against 
the  entire  estate.  Katharine  Saum  Howard 
and  Jay  Saum  have  filed  cross-petitions  In 
error,  solely  on  the  ground  of  the  qnestloa  of 
the  attorney's  fees  allowed  to  the  guardians 
ad  litem.  Those  of  the  defendants  contest- 
ing the  right  of  Katharine  Saum  Howard  and 
Jay  Saum  to  participate  In  the  distribution 
without  diminution  filed  croes-petltlons  In 
error  because  of  the  Judgment  allowing 
Katharine  Sanm  Howard  and  Jty  Saiun  to 
participate  in  the  dlstrlbntlon  without  ac- 
coantlng  for  the  controverted  snms  received 
by  them  from  the  deceased.  Th^  have,  how- 
ever, presented  a  motion  to  be  permitted  to 
dismiss  their  cross-petIti<»tt  and  to  be  al< 
lowed  to  proceed  as  by  appeal.  That  motl<m 
la  submitted  with  the  merits  of  the  contrb- 
rersy,  and  is  allowed. 

Omitting  for  the  present  the  question  of 
atfeom^s  fees,  the  contention  of  the  parties 
In  this  conrt  may  be  snnimarlzed  as  follows: 
The  parties  to  the  action  who  opp<ne  the 
rlgbt  of  Nannie  W.  Fiscus,  Katharine  Saum 
Howard,  and  Jay  Sanm  to  participate  in  the 
distribution  without  accounting  for  the  sums 
received  by  them  from  the  deceased  now  con- 
tend that  the  transaction  of  the  deceased 
with  reference  to  the  sums  received  from 
him  by  those  parties,  was  an  attempt  on  the 
part  of  the  deceased  to  make  a  testamentary 
disposition  of  the  snms  so  received.  On  the 
contrary,  It  is  contended  by  the  other  side 
that  the  sums  received  by  them  should  be 
treated  as  gifts  hiter  vivos. 

Taking  up,  first,  the  claim  of  an  attempted 
testamentary  disposition  of  the  property  of 
the  deceased,  we  find  ourselves  unable  to 
■cree  with  that  contention.  -  A  testamentary 


disposition  of  property  Involves  the  act  or 
will  of  a  slnglel  Individual,  a  condition  that 
does  not  here  exist  The  question  Involved  is 
rather  <nw  arising  out  of  contracts  between 
parties  in  every  respect  possessing  the  ca- 
pacity to  contract  The  rls^ts  of  the  parties 
must  therefore,  deqpend  upon  their  contract 
obligatl<»i8,  and  In  the  determination  of  those 
rights  the  contracts  should  be  considered  In 
the  light  of  surrounding  drcomstances  and 
the  condition  of  the  parties  at  the  time  of 
making  th«ii.  Where  the  parties  to  a  con- 
tract have,  with  the  knowledge  of  Its  terms, 
given  It  a  particular  construction,  such  con- 
stmctlon  will  generally  be  adopted  by  the 
courts  In  giving  effect  to  Its  provisions.  Pax- 
ton  V.  Smith.  41  Neb.  66,  89  N,  W.  690; 
Lawton  v.  Ponner,  68  Neb.  214,  80  N.  W.  808. 
Where  both  parties  to  a  contract,  regarding 
which  there  may  be  doubt  or  uncertainty  as 
to  the  proper  construction,  by  their  acts 
under  and  with  reference  to  It  and  with 
knowledge  of  ito  tarms,  have  given  to  such 
contract  one  and  the  same  construction,  It  Is 
generally  a  safe  rule  to  adopt  such  con- 
struction. State  ex  rel.  Seth  Thomas  Clock 
Company  v.  Commissioners  of  Cass  County 
60  Neb.  666,  83  N.  W.  783.  It  becomes  hn- 
portent  therefore,  to  consider  the  relations 
which  these  parties  sustained  toward  the  de- 
ceased, and  the  courae  which  they  pursued 
with  reference  to  the  contracts  subsequent 
to  the  time  of  their  execution. 

No  one  could  read  the  record  In  this  case 
without  becoming  convinced  that  Nannie  W. 
Flscus  and  Katharine  Saum  Howard  w«e 
favorite  nieces  of  the  deceased,  and  that  Jay 
Saum  was  a  favorite  n^hew.  He  seems  to 
have  been  a  frequent  visitor  at  their  home*, 
his  communicationB  to  them  were  of  a  kindly 
and  endearing  nature,  and  his  every  act  In 
cohnectlon  with  the  transactions  Involved 
showed  a  deep  solicitude  for  their  welfare 
and  the  ultimate  benefits  which  th^  mi^t 
enjoy  from  his  bounty.  There  were  frequent 
defaults  in  the  payment  of  the  Installments 
of  Interest  sometimes  extending  partially  for 
a  year  or  more  after  the  time  of  payment, 
and  no  word  of  protest  or  act  on  the  part  of 
the  deceased  because  of  such  default  and  the 
fact  that  after  such  defaults  had  occurred  he 
took  the  precaution  to  place  the  discharge 
of  the  mortg^es,  executed  by  these  parties 
in  his  favor.  In  the  hands  of  third  persons.  In 
connection  with  the  statements  made  by  him 
at  the  time  they  were  so  deposited,  seems  to 
show  conclusively  that  It  was  never  his  In- 
tention to  require  a  return  of  the  principal 
sums  given  by  him  to  these  relatives.  The 
intention  of  the  deceased  is  fully  expressed 
In  his  letter  of  July  10,  1900,  to  his  niece 
Katharine  Sanm  Howard,  wherein  he  says, 
in  reference  to  the  release  left  with  Mr.  Har- 
rah :  *'If  anything  happens  to  me,  you  know 
where  It  is,  and  all  you  have  to  do  Is  to  pay 
op  the  intereat  to  the  date  of  my  death  and 
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get  the  release."  This  letter  gives  force  to 
ttie  testimony  of  the  witness  Donaldson  con- 
4MHT)ng  the  conversation  had  by  him  with  the 
deceased,  at  the  time  of  the  delivery  to  him 
of  the  Nannie  W.  Fiacus  release,  wherein  he 
stat«  that  the  deceased  Informed  him  that 
be  had  givm  Nannie  W.  Flscos  the  95.000, 
that  his  Intention  was  to  collect  Interest  on 
it  so  long  as  he  saw  fit,  but  that  be  bad  given 
her  Ihe  |S,000.  Upon  a  consideration  of  tlie 
eridenoe  In  the  case,  we  are  Impelled  to  con- 
stme  the  contract  between  the  deceased  and 
these  parties  so  as  to  give  effect  to  the  evi- 
dent iatentton  ttf  tbe  parties,  and  to  bold 
tiiat  in  tbe  distribution  of  tbe  estate  noithdr 
Katharine  Sanm  Howard.  Jay  Sanm,  or 
Namile  W.  FIsciis  sbonld  be  cba^d  wltii  the 
principal  of  the  soms  received  by  th«n. 

They  staonld,  doubtless,  be  cliarged  with 
Interest  on  ancb  snms,  not  already  paid,  np 
to  the  date  of  the  death  of  Mr.  Wilson. 

As  to  the  matter  of  attorney's  fees,  connsel 
who  were  appointed  gnardian  ad  litem  for 
their  respective  wards  were  entitled  to  have 
their  fees  allowed  by  the  court  and  taxed  as 
a  part  of  tbe  costs  of  tbe  case.  The  only 
qoeetlon  Is  whether  it  would  be  equitable  in 
this  suit  to  require  that  Item  of  costs  to  be 
paid  by  all  of  the  parties  in  proportion  to 
their  Interest  Tbe  general  rule  Is  that  In  a 
partition  proceeding,  where  anch  proceeding 
la  adversary,  counsel  fees  may  not  be  taxed 
against  the  entire  estate,  and  while  In  such 
cases,  where  Infants  are  parties,  considerable 
latitude  has  been  given  to  the  discretion  of 
trial  courts,  yet  where,  as  In  this  case,  the  ap- 
pointment is  not  a  mere  formal  one,  but  is 
for  the  purpose  of  conducting  the  litigation  on 
behalf  of  the  wards,  and  such  wards  choose 
to  make  the  proceeding  an  adversary  one, 
we  think  the  more  equitable  rule  Is  to  require 
them  to  stand  on  the  same  footing  with  other 
parties  to  the  litigation,  and  under  the  cir- 
cumstances as  they  are  here  presented  we 
think  the  trial  court  erred  In  requiring  ancb 
fees  to  be  borne  by  all  the  parties  In  propor- 
tion to  their  Interest 

We  recommend  that  the  judgment  of  tbe 
district  court  as  to  Nannie  W.  FIscus,  and  In 
so  far  as  It  taxes  attorney's  fees  to  be  borne 
by  all  the  parties,  be  reversed,  and  that  the 
cause  be  ronanded  to  the  district  court,  with 
instructions  to  enter  a  decree  In  conformltr 
with  this  opinion. 

AZABRT  and  DUFFIB,  OC,  concur. 

PEB  OUBIAM.  For  the  reasons  stated 
In  the  forgoing  opinion,  tbe  judgment  of  the 
district  court  as  to  Namile  W.  FIscus,  and  In 
80  far  as  It  taxes  attorney's  fees  to  be  borne 
by  all  the  parties,  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  instruc- 
tlona  to  entor  a  deoee  in  cooformitj  with 
this  opinion. 


CHIOAOO,  B.  &  Q.  RY.  CO.  St  aL  V.  HAR- 
LBY. 

(Supreme  Ootirt  of  NebraAa.  Sept  20,  1906.) 

1.  Razlboads — AoaxDOR  AT  Ouuure—^iins- 

TIOK  fOB  JUBT, 

Evidence  examined,  and  kM  to  present  a 
state  of  facts  from  wUdi  dilferent  minds  ml^^ 
reasonably  draw  dlffemt  Inferences. 

2.  Sahb — ^FwmHATi  Causb  <a  Iir^uaT. 

Where  the  proximate  caose  of  an  injtuy 
depends  vpvn  a  state  of  facts  from  wUdi  diflfer- 
ent  minds  might  ressonaUy  draw  diflamt  in- 
ferences, it  Is  a  propv  qoestum  Cor  ths  cmridcr- 
ation  of  tbe  jury.  Lincoln  Traction  Oompany 
V.  Heller  (Neb.)  100  N.  W.  197. 

[Bd.  Note. — For  cases  In  point,  see  v«d.  41, 
Oent.  Dig.  Railroads,  i  llOa] 

(Syllabus  by  the  Court.) 

Oommissloners'  Opinion.  Dqtartment  Ma 
2.  Error  to  District  Court;  Lancaater  Oonn- 
ty;  Comlsb,  Judge. 

Action  by  John  H.  Harley  against  tbe 
Chicago.  Burlington  &  Qttlncy  Ballway  Com- 
pany and  John  Kreps.  Judgment  for  plain- 
tiff,  and  defendants  bring  error.  AfDrmed. 

J.  W.  Deweese  and  Frasik  O.  Biiduv,  for 
plalntiffa  In  error.  A.  W.  Bi^  tor  dtfoid- 
ant  In  error. 

JACKSON,  C.  This  Is  a  proceeding  In 
error  to  reverse  a  judgment  of  the  district 
court  of  Lancaster  county.  The  defendant 
in  error,  hereafter  styled  tbe  plaintUT,  sued 
the  plaintiffs  In  error,  hereafter  styled  the 
defendanta,  on  account  of  a  pononal  Injury 
which  he  claims  he  sustained  by  reason  ta 
certain  negligent  acts  of  the  defendants; 
the  allegations  of  his  petition  material  to 
the  Inquiry  being  that:  "On  or  about  the 
27th  day  of  August,  1902,  tbe  said  defodant 
railway  company  and  tlie  said  defendant 
John  Kreps,  its  foreman,  negligently  and 
carelessly  placed  tbe  said  hand  car,  with 
shovels  and  tools  and  tbe  coats  and  dlnna 
palls  of  the  said  workmen  loaded  thereon,  in 
the  said  road  near  the  track,  and  on  tbe  south 
side  thereof,  thereby  negllgratly  and  wrong- 
fully obstrucUiv  the  road  at  said  oosslng. 
and  so  placing  the  same  that  It  was  inyne- 
slble  for  any  one  desiring  to  use  said  cross- 
ing to  pass  over  It  Tbe  workmen  of  tbe  said 
defendant  company,  under  tbe  direction  of 
the  said  Kr^n,  left  said  hand  car  ao  stand- 
ing in  tbe  road,  and  at  tbe  time  of  the  in- 
juries herein  complained  of  bad  proceeded 
eastward  along  the  railroad  track  about  300 
feet  where  they  were  at  work.  In  the  fore- 
noon of  said  27th  day  of  August  1902. 
the  plaintiff,  John  H.  Harley,  with  one  Frank 
Davey,  was  traveling  along  tbe  public  high- 
way from  Malcolm,  and  attempted  to  cross 
the  railroad  track  at  tbe  crossing  above  de- 
scribed. Tbe  rails  of  said  track  at  tbe  point 
of  said  crossing  were  about  five  feet  higher 
than  tbe  ground  where  said  hand  car  bad 
t>een  left  and  about  five  feet  higher  than  tbe 
roadway  along  tbe  north  side  of  said  txas±, 
where  ttas  plaintiff  and  said  Davey  were 
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driTlng.  Upon  reftcUng  tbe  right  of  war,  at 
a  point  about  20  feet  norUi  of  def endantft 
track,  aald  Darey,  who  waa  driTlng.  the  horse, 
noticed  an  obstractliHi  In  the  roadway  on  the 
Boutb  aide  of  the  tra<^  and,  pladng  tlie 
bone  in  charge  of  the  plaintiff,  left  the 
T^cte  and  wait  forward  to  Inveatigata. 
About  thia  time  tbe  defendant  Krepa,  witli 
the  workmen,  came  to  the  croaahig,  and,  find- 
ing it  Impoaalble  for  the  team  to  paea  be- 
canae  of  tbe  obstruction  bj  the  band  car* 
on  bla  volition  and  without  reaueat  of  the 
plaintiff  or  of  lald  Dav^,'  proceeded,  with 
the  aaalatance  of  said  workmen,  to  ranove 
said  hand  car  from  tbe  roadway  and  place 
the  Bame  on  the  track.  •Plaintiff  allegea 
that  said  Kngw  and  aald  woriunen  moved  the 
hand  car  along  the  roadway  and  upon  aald 
traift  In  a  eareleas,  negligent,  and  wrongful 
manner,  so  that  the  borse  In  diarge  of  the 
plaintiff  became  frightened  and  nnmanage- 
able,  because  of  the  movi^'  of  said  band 
car  along  tbe  roadway  and  iqwn  the  tracks, 
and  ran  eastward  along  the  right  of  way  of 
the  defendant  company,  and  at  a  point  about 
140  feet  east  of  said  crossing  overturned 
the  vdilde,  throwing  tbe  plalntlfl  out,  break- 
ing his  leg,  and  rendering  him  unoonsdons. 
Plaintiff  aliens  that  the  borse  in  Ills  diarge 
at  raid  time  waa  ot  gentie  dlspoeiitton  and 
safe  for  driving  purpoaea,  was  accustomed 
to  be  driven  near  railroads,  and  was  not 
frightnied  by  the  operation  of  can  along 
and  jxpm  railroad  traAs ;  but  that  because 
of  tbe  unnsual  sight  of  the  band  car  left 
standing  In  tbe  road,  and  because  of  the 
negligent  manner  in  which  the  same  was 
moved  along  tbe  road,  and  because  of  tbe 
unusual  noise  caused  by  said  moving  and  the 
rattling  of  the  toola,  utenrils,  and  palls  on 
aald  hand  car,  aald  horse  became  frlglitened 
and  ran  away."  The  defendanta  flled  sepa- 
rate answers  in  snbstance  denying  the  al- 
I^atlons  of  the  petition,  and  alleging  that  tbe 
Injury  received  1^  tlie  plaintiff  was  by  rea- 
son of  tbe  running  away  of  the  ham,  and 
that  It  was  due  to  the  caxeleasneas  and  negli- 
gence of  tlie  plaintiff  and  witiumt  fault  or 
negligence  on  tbe  part  of  ttie  d^endanta. 
PlaintUTs  reply  was  a  gmeral  denial.  There 
was  a  trial  to  tbe  court  and  jury,  reault- 
tDg  in  a  finding  and  Judgment  for  the  plaln- 
tilf.  Tbe  def^dants  prosecute  error  to  this 
court 

Many  aarignmenta  vt  error  are  suggested 
in  the  petition,  but  in  the  btl^  of  the  defmd- 
anta  and  at  the  autmitaslon  of  the  ease  in  this 
court  counsel  have  sugjpBSted  that  they  prefer 
to  submit  the  case  on  the  merits  of  the  ques* 
tlon  of  HaUIlty,  ratiier  tiian  upon  any  tech- 
nical oTor  that  would  cauae  a  reversal  and 
a  new  trial,  and  tbAt  the  facts  upon  which 
they  rely  for  a  disposition  of  the  case  finally 
and  without  a  new  trial  are  tbe  facts  tiiat 
are  admitted  and  sworn  to  1^  the  plaintiff 
himself.  We  hate  eumined  the  bill  of  er- 
ceptdons,  and  find  competent  evidence  tending 
to  eetabUsh  the  following  facts:  The  plain- 


tiff la  a  rsaident  ot  the  city  of  Lincoln,  where 
be  Is  employed  as  secretary  of  a  Ufa  Insur- 
ance company.  Tbe  company  have  agents  at 
Ualoolm,  tills  stato,  and  on  the  27th  day  of 
August;  1902,  tbe  plaintiff  was  at  that  point 
for  the  purpose  of  aaalattng  tbe  company's 
agents  In  doting  up  some  business  thc^  there 
bad  in  view,  (tee  of  the  agenta  waa  a  Mr. 
Davey,  at  wboae  home  tbe  plalntlfl  was  a 
guest  Dav^  owned  a  farm  about  one  mile 
distant  fkom  the  town  of  Malcolm,  of  which 
a  email  tract  was  cut  off  from  tbe  balance 
of  tbe  farm  >  creek,  and  the  tract  ao  cut 
off  waa  aooessible  only  by  a  private  croas- 
Ing  over  the  right  of  way  of  tlie  defendant 
company.  Tbe  company^i  right  of  way  was 
BO  feet  wide  on  each  side  of  the  center  ot  its 
track.  At  the  point  where  tbe  private  cross- 
ing was  located  tbwe  waa  a  fill  of  some  4 
or  6  feet  tor  tbe  purpose  of  the  oompany'a 
roadbed,  with  barrow  ditchea  <m  eithw  slde» 
and  for  the  purpose  of  the  croeaing  the  com- 
pany bad  built  cnlverte  over  the  barrow 
ditebca,  and  Davey  had  built  a  grade  from 
tiie  culverts  to  the  top  of  the  fllL  That  por^ 
tion  of  the  driveway  over  the  croeslng  that 
waa  uaed  for  travel  waa  about  10  feet  wide, 
and  on  each  aide  sunflowm  bad  grown  up 
as  high  or  hlgh^  than  a  buggy  top,  The 
crossing  opened  Into  tbe  public  highway  on 
one  side  and  Davey'a  field  on  the  other.  Tbe 
plaintiff  waa  Invited  to  accompany  Davey'a 
son  to  that  portion  of  his  farm  reached  by 
means  of  thia  private  crossing  and  hold  tbe 
borse  while  be  (Davey)  procured  some 
potetoee.  The  conveyance  used  on  tbe  oc- 
casion was  a  top  buggy  drawn  by  a  aingle 
horse,  knovm  to  be  gentle  and  accustomed  to 
be  drivm  In  ttiat  locality.  He  entoed  tbe 
buggy  and  accompanied  Dayey.  They  drove 
along  the  public  highway,  parallel  wltb  the 
defendant  oompany*B  right  of  way,  until  the 
printe  crossing  was  reached.  Here  thc^ 
started  acroea.  Wbu  about  halfway  be- 
tween tin  railroad  and  tbe  public  hl|^ay 
they  discovered  a  hand  car  on  the  other  side 
ftf  the  railroad  track.  Davey  left  tbe  ear^ 
riage  in  charge  of  tbe  plaintiff  and  went 
across  the  track  to  see  whether  tbe  hand  car 
would  Interfere  with  thtir  crossing  over  thie 
railroad.  When  Davey  reached  the  car,  he 
informed  the  plaintiff  tiiat  it  would  be  nec- 
essary to  remove  the  car  from  the  crossing 
before  they  could  pass  over.  The  section 
foreman  and  trvw  of  the  detondant  company 
in  charge  of  the  car  were  engaged  in  some 
rq^aln  aking  the  track  at  some  distance 
away,  and,  observing  the  presence  of  Davey 
and  tbe  plaintiff  at  the  creasing,  left  their 
work  and  approached  tbe  crossing  with  the 
view  of  removing  the  car.  On  the  hand 
car  waa  clothing  of  the  section  crew,  to- 
gether with  their  dinner  buckets.  As  the  car 
was  moved  forward  onto  tbe  track  the  din- 
ner buckets  rattled,  and  the  borse,  thai  be- 
ing h^  by  tiie  plaintiff  hlmaelt  who  waa 
alone  In  the  carriage,  being  frightened,  start- 
ed to  back  up,  the  buggy  was  cramped,  and 
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tiw  plaintiff  fearfiil  of  l)eiQg  orertumed, 
undertook  to  control  tbe  borse  and  keep  iti 
iiead  toward  tbe  car ;  but  the  horse  became 
nnmanageable  and  started  to  run  down  the 
defendant  comsmnr's  rl^t  of  way.  Plain- 
tiff attempted  to  rein  It  ba  A  to  the  public 
hl^way.  In  dt^ng  bo  the  buggy  was  ora> 
turned  and  tbe  plalntlfl  was  thrown  to  tbe 
■ground  and  sustained  a  Berloua  Injury.  The 
plalntlfl  bad  never  btfore  visited  the  place 
where  the  injury  was  received,  and  was 
therefore  entirely  ^nfumniai'  with  tbe  cross- 
ing and  surroundings.  It  was  tbe  custon  of 
the  section  crew  of  the  d^ndant  company 
to  leave  the  band  car  where  It  was  on  this 
•occasion,  whoi  at  win-k  in  that  vidslty.  The 
car  was  on  the  wagon  track,  and  was  so 
sitoated  88  to  obstruct  travel 

It  Is  contended  by  tbe  defendants  that  the 
leaving  of  tbe  hand  car  at  this  crossliv  was 
-not  the  proximate  cause  of  the  injury,  and 
that,  even  though  it  may  be  held  to  have  beoi 
an  act  of  negligence  on  the  part  of  the  rail* 
road  company  to  have  left  Ita  car  on  thla 
croaalng,  atlll  tbe  plaintiff  cannot  recov«,  for 
tbe  reason  that  Uie  plaintiff  himself  was  neg- 
ligent in  not  pCTmlttlng  the  horse  to  torn 
away  from  Uie  object  at  whldi  It  was  af- 
frighted, and  that  the  injury  which  be  sus- 
tained was  tbe  direct  result  of  hla  own  ne^ 
llgmt  course  In  undertaking  to  keep  the  horse 
with  Its  face  towards  such  object,  and  that 
he  could  readily  have  avoided  the  danger  by 
taming  the  htnrse  bade  toward  the  indillc 
highway.  The  question  does  not  arise  out  of 
the  ordinary  use  of  a  railroad  tnuft  at  a 
crossing,  SDcfa  as  the  operation  of  trains  and 
hand  cars,  or  of  the  temporary  obstruction 
to  travel  growing  out  of  audi  use,  but  It  In- 
volves tbe  right  of  a  railroad  company  in 
tbe  first  instance  to  remove  a  hand  car  from 
Its  txtu±  and  place  It  upon  a  crossing  in  such 
a  way  as  to  obstruct  travel,  as  well  as  the 
■course  subsequently  pursued  by  the  plaintiff 
when  he  found  the  highway  so  obstructed. 
Thwe  Is  no  distinction  in  principle  between  a 
public  and  private  crossing,  in  so  far  as  the 
■questions  Involved  in  this  case  are  eoncwned; 
and.  unless  tbe  plalntUTs  own  n^lgence  was 
the  proximate  cause  of  his  Injury,  then  tbe 
case  ought,  to  some  extent,  to  be  detCTiIned 
by  the  rl^t  of  the  railroad  company  to  place 
Its  hand  car  upon  the  crossing;  as  it  did  In 
'    this  case. 

In  Yars  v.  O.  T.  R.  Go.,  28  Upper  Canada 
■0.  P.  R.  14S,  it  appears  "that  employ^  of  the 
defendant  removed  a  hand  car  from  the  track 
onto  the  public  highway  and  went  away  and 
left  tt  the  plaintiff  drove  past  in  his  carriage, 
and  his  horse,  shying  at  the  car,  ran  away, 
threw  the  plaintiff  out.  and  severely  Injured 
bim.  Held,  that  there  was  evidence  of  n^li- 
gence  to  go  to  tbe  Jury  In  thus  placing  the  car 
on  the  highway,  for  which  the  defendants 
were  responsible ;  and  a  verdict  for  the  plain- 
tiff was  upheld."  In  that  case  it  was  said 
by  the  court  "that  It  was  a  matter  entirely 
for  the  Jury  to  say  whethn  the  vdilcle  in 


Question  was  one  calculated  to  cause  tbe  In- 
Jury,  and  whether  tiw  place  In  which  it  was 
left  was  ae  was  not  a  fit  and  pn^er  place  for 
it,  so  aa  to  render  the  defmdants  gnUtr  of  iMK> 
Ugence  in  so  placing  It"  In  8.  a  &  S.  R.  Co. 
T.  Bridges  (Tex.  Civ.  App.)  40  8.  W.  S8S,  the 
facts  were  stated  by  tbe  court  aa  follows: 
•*PIalntifF'8  wife  api»oadied  defmdanl^B  rail- 
road crossbig,  driving  a  horse  which  she  had 
driven  for  sevwal  years,  and  which  had  been 
found  to  be  gentle,  Defendant's  employfis 
had  left  a  hand  car  loaded  with  tools  in  aacfa 
a  posltkm  as  to  obstmct  the  highway,  and  the 
horse  became  frightmed  at  the  crtMrtmctloo. 
and  after  the  onployfie  had  moved  the  hand 
car  off  the  crosUng  tbe  woman  urged  the 
horse  across  tbe  tradu.  and  it  then  ran  away 
and  she  was  killed.  Held,  that  she  was  not 
gaUty  <^  contributiwy  negllgoice,  and  that 
obstructing  a  highway  by  allowing  a  hand 
car  filled  wltti  tools  and  summnded  by  em- 
pU^te  dressed  In  white  and  blue  garments 
to  remain  thereon  is  sndi  n^Ugence  as  win 
render  def aidant  liable  for  the  death  of  one 
whose  hme  was  frightened  at  tbe  obctmc- 
tion."  In  that  case  tbe  crossing  was  a  pri- 
vate croaalng.  In  A.,  T.  *  8.  F.  B.  Ca  r.  M«<- 
row  (Kan.  Aw  )  40  Pac.  966,  It  was  Said: 
"Where  the  section  hands  in  repairing  a  rail- 
road tra&  placed  a  hand  car  and  allowed  it  to 
remain  there,  with  the  tools,  buckets,  and  coats 
thereon,  by  the  side  of  the  trade,  and  within 
tbe  margin  of  a  highway,  and  near  the  travel- 
ed tra<&,  in  aucb  a  poaltlim  as  to  be  naturally 
or  manifestly  calculated  from  tte  aniearanoe 
and  sitnatim  to  frlghtui  horaea  of  wdlnaiy 
gentleness  and  broke  to  travel  ahmg  the  same, 
and  a  traveler  <m  the  hi^way  la  riding  a 
horse  of  ordinary  gentleness  and  broke  to 
travel  along  the  road,  and  while  In  tbe  cxer 
dae  of  ordinary  care  and  prudence^  In  at- 
tempting to  cross  the  railroad  track  and  in 
passing  said  hand  car,  his  hcwse  Is  so  fMgbt- 
ened  that  be  becomea  nnmanageable  and  In 
his  fright  throws  the  rldw  to  tbe  ground  and 
thereby  Injures  htm,  there  is  such  negligence 
on  the  part  of  the  employes  of  the  railroad 
company  as  would  render  the  company  liable 
for  damages  sustained  thoeby.**  And  In  O. 
A  M.  B.  Co.  ▼.  Ttowbridge,  1261  Ind.  S91.  26 
N.  B.  64^  It  is  fbund :  "Where  a  woman  was 
thrown  and  Injured  by  her  horse  taking  tHght 
at  a  hand  car,  whidi  two  minutes  btftore^  ui£ 
while  she  was  approaching  in  foil  view  of  the 
section  mm,  had  been  left  by  them  standing 
10  feet  from  the  e«ter  of  the  hl^way.  the 
evidence  of  n^llgence  proximately  causlx^ 
the  Injury  is  snffldent  to  austeln  a  verdict 
against  tbe  ccanpany.**  In  the  light  ot  these 
authorities,  and  taUng  into  consideration  tbe 
ordinary  and  rightful  use  of  croodnga  over 
railroads  and  tbe  obllgfttlona  ot  railroad  com- 
panies with  reference  thereto,  we  conclude 
that  tbe  Jury  was  Justified  In  findli«  that  tbe 
placing  of  the  defendant  cranpany'a  car  <»i 
the  highway  In  audi  a  manner  aa  to  obstroct 
travel  waa  on  act  of  negUgnice;  It  certain!; 
was  not  such  ordinary  use  of  tba  cniasliig 
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as  was  contemplated  in  tbe  dlscusBton  of  O., 
B.  ft  Q.  R.  Co.  T.  Roberts  (Neb.)  91  N.  W. 
706.  cited  by  defendants. 

The  disposition  of  tbe  case,  then,  mnst  torn 
npon  tbe  question  of  whether  or  not  tbe 
course  parsned  by  tbe  plaintiff  was  so  negli- 
gent In  character  as  to  Justify  tbe  court  In 
determining,  from  tbe  OTidence  produced  In 
bis  own  behalf,  that  he  was  not  entitled  to 
recover.  Counsel  for  tbe  defendants  have 
presented  a  very  able  and  exbaustlTe  argu- 
ment in  support  of  the  defendant's  contention 
that  It  was.  It  la  based,  however,  upon  au  as- 
sumption of  fact  with  reference  to  which  the 
Jury  evldoitly  found  against  the  defendant 
company.  It  la  true  ttaat  this  assumption  of 
fact  is  supiwrted  by  the  testimony  of  the  de- 
fendant's witnesses,  and  is  in  effect  that,  when 
the  plaintiff  and  Davey  discovered  the  hand 
car  on  the  crossing,  tbey  bad  Just  started  to 
turn  from  the  public  highway  onto  the  road- 
way leading  over  the  crossing,  and  that,  when 
tbe  attempt  was  made  to  remove  the  hand 
car  and  tbb  horse  became  frightened,  the 
borse  was  so  situated  and  might  readily  have 
been  turned  down  the  public  highway  and 
thus  avoided  all  danger.  With  reference  to 
tbe  fact,  however,  about  tbe  location  of  the 
horse  and  conveyance  at  the  time  tbe  borse 
was  frightened,  there  Is  a  sharp  conflict  In 
the  evidence;  both  tbe  plaintiff  and  Davey 
having  testified  that  before  tbey  discovered 
tbe  car  and  stopped  the  borse  they  bad  cover- 
ed about  half  the  distance  between  the  public 
highway  and  tbe  railroad  track,  and  had  pro- 
ceeded to  the  cuIvCTt  over  the  barrow  dlteta 
on  that  side  of  tbe  railroad  track  from  which 
they  were  approaching  the  car.  It  is  evi< 
dent,  as  we  have  already  Intimated,  that 
tbe  jury  ftjund  the  fact  to  be  as  testified  to 
by  the  plaintiff  and  the  witness  Davey. 
Furthermore,  we  are  asked  to  determine  this 
controversy  upon  tbe  fact  as  admitted  and 
testified  to  by  tbe  plaintiff.  Here,  then,  is 
the  situation.  Tbe  plaintiff  is  alone  In  tbe 
buggy  on  the  driveway,  the  open  part  of 
which  is  some  10  feet  In  width.  He  Is  sur- 
rounded by  sunflowers  on  eithCT  side  as  blgb 
or  higher  tlian  the  buggy  top.  Tbe  horse 
becfmies  frightened  from  the  appearance  of 
the  band  car  with  clothing  thereon  and  the 
noise  of  tbe  dinner  buckets  as  the  car  is  be- 
ing pushed  forward  upon  tbe  railroad  track 
some  25  feet  away.  Tbe  Borse  In  Its  fright 
starts  to  back.  The  buggy  was  cramped,  and 
the  plaintiff  was  fearful  of  being  overturned. 
What  should  he  have  done  under  the  circum- 
stances? There  Is  no  time  for  mature  de- 
liberation. He  attempted  to  control  the  horse 
and  keep  him  with  his  face  toward  the  object 
at  which  he  was  frightened.  It  is  evident 
that  different  minds  might  draw  dlfferoit 
conclusions  as  to  whether  this  act  of  the 
plaintiff  was  a  negligent  one,  and  the  rule  Is 
well  settled  that,  where  tbe  proximate  cause 
of  an  injury  depends  upon  a  state  of  facts 
from  which  different  minds  might  reasonably 
draw  different  inferences,  the  Question  Is  one 
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for  a  Jnry,  and  the  finding  of  a  Jury  under 
such  circumstances  should  not  be  disturbed. 

We  recommend  that  tbe  judgment  of  the 
district  court  t>e  affirmed. 

DUFFIB,  <X,  concurs.  ALBERT,  O.,  not 
aittlDs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  tbe 
district  court  Is  affirmed. 


FRANCE  V.  HOHNBAUM  et  al. 
(Sapreme  Ootut  of  Nd>raska.  Sept  20, 1905.) 

HOUESISAD— M<WTQAaB— JUDOHXirT  —  PKHSI- 
TIBS. 

Where  the  extent  of  the  homestead  and  the 
valae  of  the  daimant's  Interest  therein  is  less 
than  that  allowed  him  by  law,  a  mortgage 
placed  thereon  after  the  rendition  of  a  Judgment 
against  such  claimant,  for  the  pnrpoee  of  pay- 
Ing  off  a  prior  mortgage*  will  not  bt  affected  by 
such  judgment 

(Syllabns  by  the  Court) 

On  motion  for  r^earlng.  Overruled. 
For  former  opinion,  see  102  N.  W.  75. 

BARNES,  J.  The  qu^ons  luTolved  In 
this  case  were  decided  by  an  opinion  written 
by  Mr.  Commissioner  Letton  (102  N.  W.  76), 
where  it  was  held  that  a  certain  Judgment  in 
favor  of  tbe  plaintiff  and  against  the  defend- 
ants was  not  a  lien  on  tbe  defendants'  home- 
stead superior  to  a  mortgage,  the  proceeds  of 
which  were  used  to  pay  off  another  mort- 
gage which  was  executed  and  recorded  prior 
to  the  time  tbe  Judgment  was  obtained,  and 
that  the  court  could  refuse  to  appoint  appraisers 
to  appraise  the  defendants'  homestead,  which 
was  sought  to  be  subjected  to  execution  sale, 
where  it  clearly  appeared  that  such  home- 
stead did  not  exceed  160  acres  in  extent  and 
that  tbe  defendants'  interest  therein  was  less 
than  $2,000.  Plaintiff,  having  filed  a  motion 
for  a  rehearing.  In  his  brief  and  on  the  oral 
argument  contends  that  our  decision  con- 
flicts with  the  rule  announced  in  Beach  v. 
Reed,  55  Neb.  006,  76  N.  W.  22,  Horbach  v. 
Smiley,  54  Neb.  217.  74  N.  W.  623,  and 
Brown  T.  Campbell  (Neb.)  03  N.  W.  1007. 

An  examination  shows  that  the  question 
involved  In  Beach  v.  Reed  was  whether  a  de- 
cree of  foreclosure  should  be  reformed  so 
as  to  Include  lands  not  embraced  therein, 
and  it  was  decided  that  a  mortgagee,  who 
purchased  real  estate  sold  at  Judicial  sale 
to  satisfy  the  decree  foreclosing  his  mortgage, 
was  not  entitled  to  have  the  foreclosure  de- 
cree and  sheriff's  deed  reformed  so  as  to  in- 
clude therein  lands  not  adjudged  by  tbe  fore- 
closure decree  to  be  subject  to  the  lien  of  the 
mortgage.  Incidentally  It  was  said  in  the 
opinion  that  a  debtor's  homestead  exemption 
is  limited  in  quantity  to  two  contiguous  Iota 
In  an  Incorporated  city,  town,  or  village,  if 
outside  such  corporation  160  acres  of  land, 
and  in  ^ther  case  In  value  to  $2,00(^  and  that 
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ft  money  Judgment  of  the  dlBtrict  Vonrt  be- 
comes ft  lien  upon  all  of  the  lands  of  the  debt- 
or In  the  county,  at  least  from  the  date  of 
Its  rendition,  and  a  mortgage  executed  upon 
sudi  lands  thereafter  will  not  invest  the 
mortgagee  with  a  lieu  superior  to  the  Judg- 
ment for  anything  more  than  the  debtor's 
homestead  interest  In  Horbach  t.  Smiley 
it  was  held  that  under  the  homestead  law  of 
1867  a  Judgment  is  a  lien  on  the  homestead, 
but  that  such  lien  cannot  be  enforced  by 
execution,  so  long  as  tbe  premises  are  owned 
and  occupied  by  &  Judgment  debtor,  but  that 
the  existing  homestead  act  exempts  from 
forced  sale  upon  execution  or  attachment  a 
homestead  not  exceeding  in  valae  $2,000.  and 
a  Judgment,  while  the  premises  are  impressed 
with  tbe  homestead  cberacter,  Is  not  a  Hen 
thereon,  even  after  their  sale  and  abandon- 
ment by  tbe  debtor ;  that  under  the  present 
homestead  law  a  Judgment  is  a  Hen  merely 
on  the  debtor's  Interest  in  lands  occupied  as 
a  homestead  in  excess  of  $2,000.  While  In 
Brown  T.  CampbeH  It  was  held  that  the  head 
of  a  family  has  a  homestead  right  of  the 
value  of  $2,000  In  160  acres  of  land  owned 
and  occupied  by  him  as  a  homestead,  which 
is  not  the  subject  of  fraudulent  alienation, 
and  that  a  conveyance  of  such  homestead 
right  will  not  be  set  aside  as  tiavlng  been 
made  in  fraud  of  creditors.  It  was  further 
held  that,  if  there  was  a  surplus  in  excess  of 
the  sum  of  $2,000  within  the  homestead  lim- 
its, a  conveyance  of  sacb  surplus  can  be  set 
aside  when  made  In  fraud  of  creditors. 

So  it  appears  that  the  direct  qneatlon  In- 
volved in  this  c<mtroversy  did  not  arise  In 
any  of  the  foregoing  cases.  On  the  other 
hand,  it  is  provided  by  section  6200,  Cobbey'e 
Ann.  St  1903,  that :  "A  homestead  not  ex- 
ceeding in  value  $2,000  consisting  of  tbe 
dwelling  house,  In  which  the  claimant  re- 
sides, and  its  appurtenances,  and  the  land  on 
which  the  same  Is  sitnated,  not  exceeding 
160  acres  of  land,  to  be  selected  by  tbe  owner 
thereof,  and  not  In  any  Incorporated  clly  or 
village,  or  instead  thereof,  at  the  option  of 
the  claimant  a  quantity  of  contiguous  land 
not  exceeding  two  lots  in  any  Incorporated 
dty  or  village,  shall  be  exempt  from  Judg- 
ment Hens  and  free  from  execution  or  forced 
sale."  The  effect  of  this  section  is  to  pre- 
serve to  the  head  of  a  family  a  homestead  not 
exceeding  160  acres  of  land,  or  two  contigu- 
ous lots  In  any  incorporated  city  or  village, 
not  exceeding  in  value  $2,000,  clear  and  free 
of  Judgment  Hens,  and  all  other  Hens  and  in- 
cumbrances, unless  placed  thereon  by  tbe 
Joint  act  of  tbe  husband  and  wife.  Constru- 
ing this  act,  it  was  held  In  Hoy  v.  Anderson, 
39  Neb.  386,  S8  N.  W.  125,  42  Am.  St.  Rep. 
&91.  that  tbe  extent  of  a  homestead  is  uot  to 
be  determined  by  the  fee-simple  value  of 
tbe  land,  but  from  the  value  of  the  home-  ' 
stead  claimant's  interest  therein.  It  appear-  > 
ed  In  that  case  that  Anderson  owned  160 
acres  of  land  In  this  state,  of  the  value  of  i 
$2,800,  upon  which  he  resided  with  his  fam-  i 


Uy  as  a  homestead.  There  was  a  valid  mort- 
gage on  the  premlsea  to  secure  the  payment 
of  $1,200.  Subsequent  to  the  giving  of  the 
mortgage,  but  while  the  land  was  occupied 
as  a  homestead,  two  Judgments  were  obtained 
against  Anderson,  transcripts  of  wblch  were 
duly  filed  in  tbe  district  court  of  the  county 
In  which  the  real  estate  was  sitnated.  On 
these  facts  the  court  said:  "Applying  the 
foregoing  considerations  to  the  case  before  us. 
it  Is  clear  that  Anderson's  Interest  In  the  land 
cannot  be  reached  by  an  ordinary  execution. 
The  total  value  of  tbe  quarter  section  fa 
$2300,  and  taking  therefrom  $1,200,  the 
amount  of  tbe  mortgage,  leaves  Anderson's 
interest  less  than  $2,000.  It  follows  that  the 
transcrlpted  Judgments  are  not  liens  upon  tbe 
real  estate.  To  hold  otherwise  would  be 
against  the  spirit,  if  not  the  very  letter,  of 
onr  homestead  law."  It  was  further  held  in 
eflTect  that,  in  case  Anderson  should  convey 
the  property  to  another,  In  that  event  the 
Judgments  could  not  be  satisfied  out  of  It 
because  Anderson's  grantee,  taking  the  land 
in  tbe  then  existing  conditions,  would  bold  it 
free  and  clear  of  Judgment  liens.  In  Mun- 
Bon  V.  Carter,  40  Neb.  417,  58  N.  W.  931,  it 
appeared  that  a  homestead,  wblch  was  ex- 
empt at  and  before  the  rendition  of  a  Jn^- 
ment,  was  by  mesne  conveyance  transferred 
from  the  Judgment  debtor  to  his  wife,  and  It 
was  held  that  the  right  of  the  wife  to  as- 
sert  such  homestead  exemption  was  in  no 
way  affected  by  fraudulCTt  Intent  with  which 
either  of  the  conveyances  was  given  or  re- 
ceived. In  Smith  V.  Nenfeld,  57  Neb.  flSO, 
78  N.  W.  278,  this  court  held  that  one  right- 
fully in  the  possession  of  a  homestead  can 
maintain  an  action  for  the  removal  of  tbe 
apparent  Hen  of  a  Judgment  therefrom,  on 
tbe  theory  that  such  Hen,  though  only  ap 
parent  is  &  clond  upon  his  title.  In  Mundt 
V.  Hagerdom,  49  Neb.  409,  68  N.  W.  610. 
It  was  decided  that  our  homestead  act  ex- 
empts to  those  persons  within  Its  provialona 
a  homestead  not  exceeding  $2,000  in  value 
over  and  above  incumbrances,  and  that  tbe 
exemption  in  such  a  case  la  determined,  not 
from  the  value  of  tbe  fee-slmpIe  title,  but 
from  the  value  of  the  claimants'  Invest  in 
the  premises.  Tbe  foregoing  decisions  have 
been  often  approved  and  followed  by  ns.  and 
the  principles  announced  therein  have  become 
a  rule  of  property  and  tlie  settled  law  of 
this  state. 

Applying  the  forcing  rules,  if  a  debtor 
baa  a  right  so  long  as  bis  homestead  Interest 
is  within  the  statutory  limits,  to  transfer  the 
homestead  absolutely  unln cambered  by  Judg- 
ments that  may  be  of  record  against  him. 
he  would  have  the  right  to  execute  mortgageB 
on  his  homratead  for  the  purpose  of  taking 
up  and  paying  off  prior  existing  mortgages 
which  would  be  superior  to  any  Judgments 
against  him,  and  the  lien  of  aoch  new  mort- 
gages would  be  in  no  way  impaired  thereby. 
The  evidence  in  the  case  at  bar  clearly  shows 
that  tba  value  of  the  defendants'  taomestead 
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Interest  In  the  premises  at  no  time  alnoe 
tbey  pun^hased  the  proi>erty  baa  ever  ap- 
proached the  statntory  limit;  so,  when  tbe 
mortgages  in  question  herein  wete  executed 
thereon,  tfa^  had  a  right  to  so  Incumber  the 
bomestead  without  regard  to  the  plalntUTM 
Judgment  Perhaps  the  reason  of  this  rale, 
as  heretofore  stated,  may  not  be  entirely  sat- 
isfactory to  ns ;  but  the  mle  itself  has  been 
settled  and  established  by  snob  a  long  line 
of  decisions  that  we  do  not  feel  at  liberty 
at  this  time  to  cbange  it  We  conceive,  how- 
ever, that  the  principle  on  which  those  deci- 
sions rest  la  that  the  present  homestead  act 
expressly  provides  that  a  judgment  shall  not 
be  a  lien  on  the  homestead  of  the  judgment 
debtor ;  that  la  to  aay,  it  la  not  a  lien  on  the 
land  comprising  such  homestead  so  long  as 
Its  extent  is  less  than  160  acres  of  land,  or 
two  contlgnoQS  lots  situated  in  an  Incorpo- 
rated city  or  village,  and  his  interest  there- 
in does  not  exceed  the  sum  of  $2,000.  If  a 
Judffnient  Is  not  a  Hen  on  the  land  embraced 
in  the  bomestead  of  the  Judgment  debtor.  It, 
of  course.  Is  not  a  lloi  on  his  branestoad  In- 
terest therein. 

From  the  statement  of  the  facts  In  this 
case  It  appears  that  the  mortgages  which  the 
plaintiff  claims  are  now  subsequent  and  In- 
ferior to  the  lien  of  his  Judgment  were  ex- 
ecuted and  placed  on  record  at  a  time  when 
the  defendants'  Interests  In  the  bomestead 
were  less  than  92,000,  and  at  a  time  when  no 
execution  had  been  Issued,  and  no  attempt 
made  to  levy  an  execution  upon  the  home- 
stead. So  there  was  no  point  of  time  when 
the  plaintiff's  judgment  could  or  did  become 
a  Hen  on  the  land,  and  there  never  was  any 
excess  which  could  In  any  manner  be  im- 
pressed with  such  a  lien.  Such  being  the 
conditions  when  the  exeaitlon  In  question 
herein  was  issued  and  levied,  there  was  noth- 
ing upon  which  a  lien  could  be  impressed, 
and  the  trial  court  could  in  Its  descretlon 
refuse  to  make  the  needless  expense  of  ap- 
praising the  Interests  of  the  defendants  in  the 
premises. 

For  the  foregoing  reason,  we  are  satisfied 
that  our  former  opinion  is  right,  and  the 
plalntlfTs  motion  for  a  rehearing  la  therefore 
overruled. 


TOUNG  V.  STATE. 

(Sniweine  Court  of  Nebraska.  Sept  30,  10(Kt.) 

1.  HomciOB  —  Justification  —  Defense  ov 
Home, 

Where  one  Is  assailed  in  bis  home  or  domi- 
cile, or  the  home  Is  attacked,  be  may  use  such 
means  as  are  necessary  to  repel  the  assailant 
from  the  bouse,  or  prevent  his  forcible  entry 
or  material  injnry  to  the  borne,  even  to  the 
taking  of  life:  but  a  homicide  in  such  a  case 
would  not  be  Justifiable,  tmless  the  slayer,  In  the 
careful  and  proper  use  of  bis  faculties,  bona 
fide  believes,  and  has  reasonable  ground  to 
believe,  that  the  killing  is  oeoeRsary  to  repel 
the  assailant  or  prevent  his  forcible  entry. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Homicide,  H  158-163,  110,  182.] 


2.  Same— DoiaoiLB— What  CoNflrrmmcfl. 

A  box  stall  at  a  fair  ground,  provided  with 
inside  fastenings  to  Its  doors,  whlcD  Is  prepared 
and  used  by  a  man  as  his  office  and  sleeping 
apartment  the  place  where  he  resides,  he  having 
no  other  place  of  abode,  and  which  contains  hla 
cJothing,  his  money,  and  all  of  his  bdonglngs,  is 
in  legal  effect  bis  home  or  domicile. 

3.  Same— Insteuctions— Self-Defenbb. 

Where  a  defendant  charged  with  the  crime 
of  murder,  admits  the  killing,  defends  his  action 
as  justifiable  in  defense  of  his  person  and  his 
domicile,  and  Introduces  competent  evidence 
tending  to  wtabiish  his  theory  of  the  homicide, 
he  Is  entitled  to  have  tiie  jury  instructed  on  the 
law  of  such  def^iae. 

4.  CannNAi;,  Law— iHenHTcnoNO. 

It  is  the  duty  of  the  trial  judge,  partic- 
ularly in  criminal  actions,  to  instruct  the  jury 
as  to  the  rales  of  law  governing  the  disposition 
of  the  cause,  whether  he  is  requested  to  do  so 
or  not ;  and  if  a  charge  to  a  jury,  by  omission 
to  instruct  on  certain  points,  in  effect  wltn- 
drawB  from  their  conaidcration  an  essential 
issue  of  the  case,  it  is  erroneous. 

[Ed.  Note.— For  cases  In  point.  voL  14, 
Cent.  Dig.  Criminal  Law.  »  1808,  1996.1 

(SyUabns  by  the  Ooort) 

Error  to  District  Court,  Lancaster  Oounty: 
Holmes.  Judge. 

James  Young  was  convicted  ef  murder  In 
the  second  degree,  and  brings  error.  Re- 
versed. 

R.  D.  Stearns.  W.  W.  Towle,  and  W.  P. 
McCreary,  for  plaintiff  In  error.  Xorrls 
Brown  and  W.  T.  Thompson,  for  the  State. 

BARNES.  J.  James  Young,  who  will  here- 
after be  called  the  accused,  was  tried  in  the 
district  court  of  Lancaster  county,  on  an 
Information  charging  him  with  murder  In  the 
first  degree,  for  the  killing  of  one  Samuel 
Winter.  He  was  found  guilty  of  murder  in 
the  second  degree,  and  was  sentenced  to  Im- 
prisonment in  the  state  penitentiary  for  a 
term  of  15  years,  and  from  that  sentence  he 
prosecutes  error. 

It  appears  from  the  evidence  that  the  ac- 
cused was  located  at  the  State  Fair  Grounds, 
near  the  city  of  Lincoln,  during  the  summer 
of  1901,  and  there  had  charge  of  some  trot- 
ting horses  owned  by  one  Brownell;  that  he 
was  authorized  to  employ  assistants,  and  had 
full  power  to  dischsrge  them;  that  he  pre- 
pared one  of  the  stalls  at  the  grounds  for. 
and  used  It  as,  his  office  and  sleeping  apart- 
ment, having  provided  its  doors  wltb  Inside 
fastenings,  consisting  of  hooks  and  staples; 
that  during  the  summer,  and  up  to  about 
the  Ist  of  September,  be  bad  In  hla  service 
Max  Wagner.  Samuel  Winter  (tbe  deceased), 
and  a  colored  man  of  the  name  of  Milt  BaalL 
It  further  appears  that  on  or  about  the  last 
day  of  August  be  discharged  Winter,  and  on 
the  erenta^  of  September  let  met  him  tn  tbe 
city  of  Uncoln  and  paid  hhn  bla  wages, 
string  htm  $4  more  than  was  hla  due,  and 
the  deceased  at  that  time  declared  bis  In- 
tention to  go  to  Denver,  Oolo  The  accused 
thereaftw  returned  to  the  fair  ground  in 
company  wltb  one  John  Wright,  arriving 
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there  about  midnight.  After  drinkli^  some 
coffee  at  a  lunch  counter  he  went  to  the  stallB 
where  the  horses  which  he  had  charge  of 
were  kept,  and  ascertained  that  they  had  not 
been  proi>erly  cared  for.  For  this  neglect  ha 
found  some  fanlt  with  Wagner  and  Basil, 
but  no  serious  difficulty  occurred  between 
them.  He  then  went  to  hla  sleeping  apart- 
ment He  claims  that  before  going  to  bed 
he  beard  some  persons,  whom  he  recognized 
by  their  voices  as  Wagner  and  the  deceased, 
talking  about  "doing  him  iv,"  as  he  ex- 
pressed It  He  thereupon  went  down  the 
line  of  stalls  to  where  one  Yorbees  was 
lying  on  a  cot,  and  told  bim  not  to  go  to 
sleep,  as  he  feared  there  would  be  trouble. 
He  then  returned  to  his  apartment,  placed 
his  revolver  under  bis  pillow,  uudreBBed,  and 
went  to  bed.  Shortly  afterwards,  and  about 
2  o'ckxft  In  the  morning  of  September  2d, 
Wagner  and  the  deceased  forced  open  the 
doors  and  entered  the  stall  when  the  ac- 
cused was  sleeping.  The  evidence  Is  conflict- 
ing as  to  what  was  there  said  and  done  by 
them.  The  accused,  however,  admits  that  he 
seized  his  revolver  and  fired  three  shots  at 
them,  or  in  their  direction,  with  the  result 
that  Wagner  was  wounded  In  the  arm,  and 
the  deceased  was  shot  In  the  hip;  the  ball 
entering  the  abdomen,  thus  giving  him  a 
wound  which  caused  his  death.  At  the  trial 
it  was.  the  theory  of  the  defense  that  the  ac- 
cused was  justlQed  in  firing  the  fatal  shot  in 
defense  of  his  domicile  and  bis  person,  and 
at  the  conclusion  of  the  testimony  he  ten- 
dered certain  instructions  fairly  submitting 
that  defense  to  the  jury,  and  requested  the 
court  to  give  them.  They  were  refused,  and 
he  excepted  to  such  refusal  It  further  ap- 
pears that  the  court  failed  to  instruct  the 
jury  on  the  law  of  this  theory  of  the  de- 
fense, on  his  own  motion,  and  such  refusal 
and  failure  to  instruct  are  now  assigned  as 
grounds  for  a  reversal  of  the  Jndgu^t  of  the 
trial  court. 

It  IB  well  settled  In  this  atate  that  It  Is 
the  duty  of  the  trial  Judges  particularly  In 
criminal  actloDB,  to  Instruct  the  Jury  as  to 
the  rules  of  law  governing  the  diaposltlon 
of  the  cause,  whether  be  is  requested  to  do 
80  or  not;  and  if  a  charge  to  a  Jury,  by 
omission  to  instruct  on  certain  iMlnts,  In 
effect  withdraws  from  the  consideration  of 
the  jury  an  essential  Issue  of  the  case,  it  la 
erroneous.  Pjarron  v.  State,  47  Neb.  294, 
m  N,  W.  422;  Dolan  v.  Stete,  44  Neb.  643, 
62  N.  W.  1090;  Long  v.  State,  23  Neb.  88,  88 
N.  W.  310.  The  first  question,  then,  for  us 
to  determine  is:  Was  the  stall  or  apartment 
occupied  by  the  accused  In  a  1^1  sense  his 
domicile  at  the  time  he  fired  the  fatal  shot? 
It  appears  from  the  evidence  that  the  accused 
was  a  single  man,  and  it  was  not  shown 
that  he  had  any  home  or  place  of  abode 
other  than  the  one  where  the  tragedy  oc- 
curred. The  evidence  also  shows  that  he 


came  there  with  Brownell's  horses  early  Id 
the  spring  of  1904,  and  had  lived  there  con- 
tinuously from  that  time  until  the  shooting 
took  place;  that  he  had  fixed  up  box  stall 
No.  47  for  his  office  and  slewing  room,  and 
had  put  inside  fastenings  on  the  doors;  that 
be  had  therein  his  bed,  his  trunk,  ail  of  his 
clothing,  his  mon^,  and  the  hamesa,  boots, 
and  other  thinffs  used  by  him  in  training  and 
racing  the  hones  which  were  in  his  charge. 
In  fact,  it  was  the  only  home  he  had.  It 
was  the  place  where  he  lived— bis  only  place 
of  resldenoeu  ToEt  writers  so  far  have  been 
unable  to  agree  upon  a  legal  definition  of 
the  word  "domicile,"  or,  rather,  as  to  what 
Is  a  man's  domicile^  We  find,  howeTer.  in 
14  Cyc.,  at  page  834.  a  quotation  from  Smith 
T.  Croom,  7  Fla.  81.  defining  the  word  as 
follows:  "We  like  the  conception  of  the 
word  'home'  which  constltntes  the  command- 
ing element  of  the  d^nition  givai  in  the 
Roman  law,  as  well  as  those  given  by  two 
modem  Jurists.  It  Is  the  word  whose  ea- 
sential  meaning  comes  np  fully  to  our  idea 
of  AuDidle.  It  la  a  word  which  admlte  not 
of  qnaliflcatlon.-  To  ^pesk  of  a  p^manrat 
home  Is  to  perpetrate  a  tautology.  To 
speak  of  a  tempwaiy  hmne  Is  to  Inrolre  a 
contradiction  of  terms.  It  is  a  w<wd  whidi 
finds  Its  true  interpretation  in  the  Instinea 
of  our  nature.  It  is  a  word  the  full  meaning 
of  wiilcb  is  of  nnlrersal  aiipUcatl<»L  It  is 
nndnstood  alike  lif  the  degraded  savage  and 
the  daaalc  Greek--by  the  repnbUcan  serf  and 
the  refined  Roman.  Wherever  that  spot  is 
found,  there  the  law  fixes  the  domicile. 
•   •  This  definition  seems  to  be  a 

reasonable  one,  and  it  fully  mecte  with  our 
approval.  The  word  "domicile,"  or  "dweU- 
Ing,"  has,  In  cases  like  the  one  at  bar,  re- 
celved  a  most  liberal  construction.  In  Pond 
▼.  People,  8  Mich.  150v  a  building  36  feet 
distant  from  a  man's  house,  used  for  pre- 
serving nets  employed  in  the  owner's  ordi- 
nary occupation  of  a  fisherman,  and  also  as 
a  permanent  dormitory  for  his  servants,  was 
held  to  be  In  law  a  part  of  his  dwelling  or 
domicile.  So,  bearing  in  mind  the  rule  that 
no  man  shall  be  deemed  without  a  domicile 
(14  Oyc.  836),  we  are  of  opinion  that  the 
place  where  the  shooting  occurred  was,  with- 
in the  meaning  of  the  law,  tbe  domicile  of 
the  accused. 

This  brings  us  to  the  question :  Was  there 
competent  evidence  Introduced  on  the  trial 
tending  to  show  that  the  accused  killed  the 
deceased  In  defense  of  bis  person  and  his 
domicile?  The  defendant  was  sworn  and  tes- 
tified in  his  own  behalf,  In  substance  as  fol- 
lows: "And  after  I  went  to  bed  I  laid 
quite  a  while,  and  I  knew  Max  was  drink- 
ing, and  I  knew  his  disposition  when  he 
was  drinking.  He  was  notoriously  bad-tem- 
pered. After  a  while  I  thought  it  was  just 
more  talk  than  anything  else.  So  I  covered 
up  and  was  just  about  half  asle^,  and  they 
came  around  to  the  door.  I  beard  some  mm 
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speak.  I  woke  np  and  lit  the  lantern,  and 
some  of  them  was  over  against  tbe  door. 
I  said :  'WhoeTer  that  is,  go  away  from  tbe 
door.'  And  Jnat  at  tbat  tbe  door  was  jerked 
open.  The  toot  of  my  cot  came  right  np  to 
tbe  door,  Uke  this  [Indicating].  Here  is  the 
door,  here  [Indicating],   Here  was  my  cot 

[Indicatlnc].   And  Wagner  said :  'Tons  

of  a  b  !   Here  Is  the  man  that  said  yon 

was  going  to  fire  all  of  as  Friday.'  I  said: 
'Max,  so  far  as  yon  are  concerned,  yon  come 
around  to-morrow,  when  yon  are  sober,  and 
I  will  talk  to  yon.'  I  said:  *I  have  settled 
with  Sam,  and  have  nothing  to  say  to  Mm.' 

He  said:    'Ton  s         of  a  b  !    I  will 

cave  your  head  In  with  this  laDtern.'  Sam 
made  tbe  remark :  *I  will  cut  your  guts  out 
and  hand  them  to  yon.'  When  he  made  Us 
first  remark,  'We  come  to  do  yon  up,'  I  shot 
right  through  the  door.  I  said-  'Now,  Max, 
you  had  better  get  out '  He  raised  the  lantern. 
I  turned  over  again  and  shot  In  his  direction, 
and  was  getting  out  of  bed.  I  shot  three 
shots.  After  I  shot  tbe  third  time  Max 
turned  and  ran  out  Sam  went  to  the  door. 
I  got  out  of  bed.  I  said:  'Now,  Sam,  get 
out  of  here.  Ton  are  coming  around  to  cause 
trouble  after  I  discharged  you.'  I  said: 
'Now,  Sam,  I  have  always  used  you  right  in 
every  way.'  He  said,  'Yes.'  I  said :  'I  haTe 
tried  to  use  yon  like  a  man,  and  give  yon  tbe ' 
easy  side  of  It  since  you  have  been  at  work, 
and  you  come  around  now  and  make  a  dis- 
turbance.' He  turned  and  walked  aroimd 
the  bam.  That  was  the  last  I  seen  of  him. 
I  didn't  know  at  that  time  that  I  had  shot 
Winter."  The  testimony  of  witnesses  Carter 
and  Towie  In  a  measure  corroborates  the 
foregoing  statements.  They  both  testified 
that  Wagner  said  to  them :  "We  went  there 
to  get  riVen  with  that  d  d  nigger  by  giv- 
ing him  a  good  pounding,  and  we  got  the 
worst  of  it"  It  is  true  that  Wagner  tells 
a  dlflTerent  story  as  to  what  occurred  after 
be  and  deceased  forced  open  the  stall  door, 
and  Winter,  In  his  so-called  dying  declara- 
tion, said  nothing  about  threats  or  hard 
words  at  tbe  time  tbe  shooting  occurred. 
With  these  conflicting  statements  In  evidence, 
it  was  for  the  Jury  to  determine  who  of  the 
witnesses  was  entitled  to  the  most  credit, 
and  which  of  them  should  be  believed;  and 
it  was  error  for  the  court,  by  refusal  to  in- 
struct, to  ignore  any  part  of  the  evidence^ 
So  we  are  satisfied  that  there  was  sufficient 
evidence  Introduced  In  snpport  of  defendant's 
theory  of  tbe  homicide  to  require  the  court 
to  submit  it  to  thtt  Jury  by  proper  instruc- 
tions. 

Where  one  Is  assailed  In  his  home,  or  the 
borne  Is  attacked,  he  may  use  such  means  as 
are  necessary  to  repel  tbe  assailant  from  the 
house,  or  prevent  his  forcible  entry  or  mate- 
rial Injury  to  his  home,  even  to  the  taking 
of  life.  But  a  homicide  In  such  a  case  would 
not  be  Justifiable,  unless  the  slayer,  In  tbe 
careful  and  proper  use  of  his  faculties,  bona 
fide  belteTas,  and  has  reasonable  ground  to 


believe,  that  the  killing  la  necessary  to  re- 
pel tbe  assailant  or  prevent  his  forcible  en- 
try. State  V.  Peacock,  40  Ohio  St  S3S; 
Harts  V.  State,  26  Ohio  St  167;  Fond  v. 
People,  supra ;  Brown  v.  People,  88  111.  407. 
Tbe  instructions  asked  for  by  tbe  accused 
emttodled  the  foregoing  principle  In  apt  and 
suitable  language,  and  yet  the  court  refused 
to  give  them,  and  failed  to  so  instruct  on 
his  own  motion.  That  this  was  reversible 
error  there  can  be  no  question. 

Many  other  assignments  of  error  are  ably 
presented  by  counsel  for  the  accused,  which 
we  decline  to  consider,  because  a  new  trial 
must  be  granted  for  the  error  above  men- 
tioned, and  it  is  to  be  presumed  that  the 
district  court  will  correctly  determine  all 
questions  which  may  arise  on  the  next  trial 
of  the  accused. 

For  the  refusal  to  give  the  instructions 
asked  for  on  an  essential  issue  of  the  case, 
the  Judgment  of  tbe  district  court  Is  revers- 
ed, and  the  cause  la  remanded  for  a  new 
trlaL 


McGINNIS  et  al.  T.  R.  K.  JOHNSON  CO. 
(Supreme  Court  of  Nebraska.  Sept  20.  1906.) 

1.  PLKADnro — Motion  to  Stbikk. 

A  denial  in  an  answer  tbat  the  oral  con- 
tract allured  by  the  plaintiff  was  made,  together 
with  a  statement  tbat  a  contract  was  mado  at 
the  time  alleged  differing  substantially  from  the 
one  set  up  oy  plaintiff,  la  not  sabject  to  a 
motion  to  strike  on  account  of  cbanging  tbe 
Issues  from  a  general  denial,  since  the  aJlegation 
that  a  dlffereot  contract  was  made  Is  a  mere 
matter  of  evidence,  tending  to  prove  that  the 
contract  declared  npco  was  not  mada  Such 
allegations  may  be  superfluous  ud  redundant, 
but  do  not  change  the  iarae. 

2.  Sau  —  Delivxbt  —  Ukbeaboitable  Delat. 

Where  coal  from  a  mine  in  Illinois  was 
ordered  from  a  wholesale  coal  dealer  in  Ne* 
braska  on  December  7,  1001.  to  be  delivered  to 
the  buyer  at  Valparaiso,  Neb.,  for  the  winter 
trade,  an  offer  to  deliver  the  same  upon  March 
28.  1902,  is  such  an  unreasonable  delay  Id  deliv- 
ery as  to  release  the  buyer  from  the  obligation 
to  take  and  pay_  for  the  same;  no  good  reason 
for  the  delay  being  shown. 

8.  SaUB— QtlBSTION  FOB  COUBT. 

In  such  a  case  tbe  court  may  determine 
whether  the  offer  to  deliver  was  made  within  a 
reasonable  time  as  a  matter  of  law.  and  it  Is 
annecefwary  to  submit  tbe  question  to  the  jury 
for  determination, 
4.  AppEAi,— Amended  Bond. 

It  is  not  error  for  the  district  court  to  allow 
an  appellant  to  flle  an  amended  app«Ll  bond 
within  a  specified  time,  to  take  the  place  of  a 
bond  irregular  and  defective  in  form. 
(Syll^ua  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Saunders  Coun- 
ty; Good,  Judge. 

Action  by  Robert  W.  HcOlnnis  and  Alfrert 
L.  Snow  against  the  R  K.  Johnson  Ccnnpany. 
Judgment  for  defendant  and  plalntlflb  bring 
error.  Affirmed. 

G.  B.  Abbott  and  B.  E.  Hendricks,  for 
plaintiffs  In  error.  L.  B.  Qruver.  for  defend- 
ant In  error. 
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LETTON,  a  This  action  was  originally 
brought  In  justice  court  to  recoTer  damages 
for  the  breach  of  a  contract  of  sale  and 
delivery  of  two  cars  of  coal  sold  by  the 
plaintiffs  to  the  defendant  The  bill  of  par- 
ticulars alleged  that  an  order  was  glT«i  to 
plaintiffs  for  two  cars  of  coal,  the  delivery  of 
one  car  to  the  defendant  and  payment  there- 
f'Y,  and  the  tender  to  them  of  the  second  car 
and  their  refusal  to  accept  the  same.  No 
anBw«:  was  filed,  but  a  continuance  for  30 
days  was  granted  at  defendant's  request 
The  defendant  failed  to  appear  at  the  time  to 
which  the  cause  was  continued.  A  trial  was 
then  bad,  and  upon  the  evidence  adduced  the 
court  found  in  favor  of  the  plaintiffs  and 
against  the  defendant  and  rendered  Jadg- 
Dient  accordingly.  An  am)eal  was  duly  per- 
fected from  this  judgment  to  the  district 
court  The  [wtltlon  filed  in  that  court  Is 
substantially  the  same  as  the  bill  of  particu- 
lars in  the  justice's  court  The  defendant 
filed  an  answer,  first  denying  every  all^a- 
tlon  In  the  petition  except  as  thereinafter 
admitted;  second,  admitting  that  the  coal 
was  ordered,  but  setting  forth  in  addition 
thereto  that  the  coal  was  to  be  delivered  In 
30  days  from  the  date  of  the  order,  that  it 
was  ordered  expressly  for  winter  trade,  and 
Uiat  the  delivery  was  not  offered  for  nearly 
four  months  after  the  order  was  given  and 
after  the  winter  season  was  passed,  and  alleg- 
ing, further,  that  the  defendant  before  that 
time  had  rescinded  and  canceled  the  order  on 
account  of  the  nonfulfillment  of  the  contract 
by  the  plaintiffs  within  the  time  limited. 
The  plaintiffs  thereupon  filed  a  motion  to  the 
answer,  asking  the  court  to  strike  the  same 
from  the  flies  for  the  reason  that  the  auc- 
tions thereof  were  not  In  Issue  In  the  court 
below,  and  because  of  a  change  of  Issues  from 
those  tried  in  the  lower  court  This  motion 
was  overruled,  to  which  the  plaintiff  ex- 
cepted. 

This  is  the  first  error  assigned.  Since  the 
defendant  made  no  appearance  In  the 
justice's  court  the  allegations  of  the  bill  of 
particulars  were  to  be  taken  as  denied  gen- 
erally, and  the  plaintiffs  were  required  to 
sustain  the  same  by  proper  evidence.  Carr 
T.  Luscher,  35  Neb.  318,  53  N.  W.  144.  When 
he  proved  the  making  of  the  contract  and  the 
offer  to  deliver  the  coal  to  defendant  within 
\  reasonable  time,  its  refusal,  and  the 
.jnount  of  damages  sustained  by  reason  of 
this  refusal,  he  had  made  bfs  case.  In  the 
district  court  the  Issues  are  required  to  be 
the  same  as  those  upon  which  the  case  was 
tried  in  the  lower  court,  for  otherwise  It 
would  be  a  new  case  and  not  an  appeal. 
Inglehart  t.  Lull  (Neb.)  90  N.  W.  762;  Id., 
95  N.  W.  25.  Does  the  answer  tender  a 
different  Issue  from  that  presented  in  the 
Justice  court?  The  allegations  of  the  answer 
deny  the  making  of  the  contract  sued  upon 
and  allege  the  making  of  a  different  contract 
npder  the  general  issues  as  presented  in  ttw 


justice's  court  the  defendant  can  only  be  per- 
mitted to  show  any  fact  which  goes  to  dis- 
prove the  facts  alleged  in  the  petition.  The 
plaintiffs  plead  and  rely  upon  an  ordinary 
oral  contract  of  sale  and  deJIvay.  Under  a 
general  denial  the  def^dant  would  be  en- 
titled to  prove  that  the  conversation  In  which 
the  oral  contract  was  claimed  by  the  plaintiffs 
to  be  made  was  in  fact  different  from  what 
the  plaintiffs'  witness  narrates,  and  tbat  the 
agreement  actually  made  was  in  fact  different 
from  the  one  alleged  by  llmltationB  and 
conditions  at  the  time  of  the  delivery  of  the 
cmJ.  This  would  disprove  the  all^atlon  that 
a  contract  was  made  such  as  is  allied  and 
relied  upon  the  plaintiffs.  While  that 
part  of  the  answer  which  pleads  a  resdssloo 
of  the  owtract  by  the  defendant  was  new 
matto",  and  not  within  the  issues  In  the 
Justice  court  still  the  motion  was  made  to  the 
answer  as  a  whole,  and,  since  a  portion  of  the 
matter  all^d  therein  was  ptoperlj  pteaded. 
the  motion  was  properly  overruled. 

At  the  conclusion  of  the  testimony  both 
parties  moved  for  a  directed  verdict  The  mo- 
tion of  the  defradant  to  direct  a  verdict  in  Its 
favor  was  sustained;  the  reason  given  by 
the  court  in  the  instruction  being  that  the 
plaintiffs  had  failed  to  show  that  they  deliv- 
ered the  coal  within  a  reasonable  time  and 
because  they  failed  to  excuse  the  delay  in  the 
shipment  of  the  coal.  Plaintiffs  duly  ex- 
cepted to  the  giving  of  this  instruction,  ani" 
the  same  is  assigned  here  as  errw.  The  evi- 
dence upon  the  part  of  the  plaintiff  was  to 
the  effect  that  Its  agent  3.  A.  Miller,  took  the 
order  at  Valparaiso  for  two  cars  of  coal  and 
one  of  salt  on  December  7,  1901,  from  R.  K. 
Johnson,  the  managing  agent  of  the  defradant 
corporation,  and  that  no  stipulation  was 
made  as  to  the  time  of  sbipm«it  or  the  slse  of 
the  cars.  The  order  was  sent  by  him  to  the 
office  of  the  plaintiffs  at  Fremont  Neb.,  and 
the  coal  waa  ordered  shipped  from  a  coal 
mining  company  In  Illinois.  On  February  3. 
1002,  neither  car  had  arrived,  and  the  defend- 
ant wrote  to  the  plaintiffs  stating  it  needed 
the  coal  very  badly  and  wished  they  would 
hurry  it  up.  The  first  car  reached  Valparlso 
on  or  before  March  11, 1902,  and  was  received 
and  paid  for  by  the  defendant  On  March 
26th  defendant  wrote  plaintiffs,  stating  that 
the  other  car  had  not  come  and  "that  it  is 
now  so  late  that  we  will  be  unable  to  use  it" 
In  reply  to  this  the  plaintiffs  wrote  that  they 
were  not  responsible  for  the  delay,  and  that 
since  they  had  no  other  place  for  the  car  at 
this  time,  they  would  expect  defendant  to 
take  it  The  second  car  arrived  at  Val- 
paraiso on  March  28th.  The  defendant  was 
notified  of  its  arrival,  but  refused  to  accept  it 
on  account  ot  the  delay  In  dellTery.  Tbs  evi- 
dence dora  not  show  that  any  conditlmu  tx 
limitations  were  made  In  the  contract  with 
reference  to  the  time  of  delivery.  The  cm- 
tract  therefore,  Is  nothing  more  or  less,  than 
an  ordinary  contract  of  sale  and  dellToy.  la 
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sucb  a  contract  the  ooDdltion  Is  implied  tbat 
the  delivery  sball  be  made  wltbln  a  reason- 
able time.  The  question  presented  here  is 
whether  or  not  this  qnestion  in  the  Instant 
case  should  hare  been  decided  by  the  court  or 
wbetb»  it  should  have  been  submitted  to  the 
Jury  under  appropriate  inBtmctions.  It  there 
are  no  drcnmstances  which  might  tend  to 
excuse  the  delay,  there  can  be  no  question 
tbat  the  lapse  of  nearly  four  months  from 
the  time  of  the  giving  of  the  order  to  the  offer 
of  delivery  is  so  unreastmable  that  the  buyer 
cannot  be  required  to  acc^t  the  goods,  and 
tbe  delay  would  be  so  clearly  unreasonable 
tbat  it  would  be  tbe  duty  of  the  court  to  say 
as  a  matter  of  law  tbat  the  buyer  was  ex- 
cused thereby.  Where  there  are  circumstan- 
ces of  doubt  or  dispute  as  to  tbe  terms  of  the 
contract,  or  where  facts  are  testified  to  which. 
If  believed  'by  tbe  Jury,  might  excuse  tbe  de- 
lay In  delivery,  then  the  question  of  whether 
delivery  has  been  made  according  to  tbe 
terms  of  the  contract  or  whether  the  delivery 
has  been  made  within  a  reasonable  time 
under  all  tbe  drcomstances  la  a  question  tot 
tbe  Jury. 

We  are  of  tbe  opinion  that  the  testimony 
as  to  an  idleged  usage  of  the  coal  trade  tbst 
unless  the  buyer  rescinds  before  the  coal  is 
shipped  be  cannot  rescind  tberaaft«.  when 
considered  in  connection  with  the  other  facts, 
la  no  excuse  for  the  delay.  Tbe  knowledge 
of  such  custmo  was  not  brought  home  to  tbe 
buyer.  Tbe  coal  was  not  sblnted  direct  to 
tbe  purcbasw.  It  was  billed  to  tl»  sella-, 
and  the  bnyw  had  no  control  over  tbe  shlp- 
meat.  The  seller  was  notlfled  before  tbe 
coal  reached  Valparaiso  tbat  the  buyer  did 
not  want  It,  and  Its  diq>06ltl<ai  was  entirely 
within  bis  own  control.  The  defendant  pur- 
chased the  coal  delivered  at  Valparaiso.  It 
bad  a  right  to  Its  delivery  within  a  reasonable 
time,  and  after  waiting  from  December  7, 

1901,  the  date  of  the  orAet,  until  March  26, 

1902,  without  receiving  the  same,  tbe  delay 
was  so  unreasonable  that  It  had  the  right  to 
rescind  the  order  at  tliat  time,  which  It  did 
by  letter  of  tbat  date,  and  before  the  coal 
arrived  at  Valparaiso,  or  before  delivery  was 
offered.  We  are  of  the  opinion,  under  all 
tbe  facts  in  this  case,  that  the  delay  in 
delivery  was  so  unreasonable  as  a  matter  of 
law  tbat  the  district  court  was  Justified  In 
giving  tbe  Instruction  complained  of. 

Complaint  is  made  of  tbe  appeal  bond, 
which  was  irregular  and  defective;  but  an 
amended  bond  was  given  by  I«ive  of  the 
district  court,  and  we  Uilnk  there  was  no 
error  In  this  action. 

We  recommend  that  tbe  ju^pment  of  flie 
district  court  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated  In 
tbe  foregoing  opinion,  the  judgmmt  ot  the 
district  court  Is  affirmed. 


SOBHNBR  V.  GRAND  LODGE  OF  ORDEU 

OF  SONS  OF  HERMAN. 

( Supreme  Court  of  Nebraska.  Sept  20,  1905.) 

L  iHBPBAlWaP— Mptuai.  Berirt  Associatxoh 
— Obbtifioatk. 

A  certiGcate  of  a  mntnal  benefit  association 
will  be  treated  aa  a  contract  of  Insurance  be- 
tween the  member  and  the  association. 

[Ed.  Note.— For  cases  tn  point,  see  voL  28^ 
CenL  Dig.  Insorance.  ^  1848.] 

2.  Samb— AsssSBifEirrs— Patuzrt. 

Where  by  the  cmutltutlon  and  by-laws  of  a 

fraternal  benefit  society  !t  Is  made  the  duty  of 
the  members  of  snch  society  to  pay  their  assess- 
ments  and  dues  to  the  secretary  of  tbe  local 
lodge  to  which  they  brion^  soai  sseretaty.  In 
receiving  sudi  dues  and  aasessments,  acto  as 
the  agent  of  the  grand  lodge  of  the  order  which 
issues  the  certificate. 
8.  Saub — FwFErruBES — Waivkb. 

If,  with  knowledge  of  the  facts  by  reason 
wherettf  It  la  entitled  to  claim  a  forfeiture,  the 
Insurer  oontinues  to  treat  the  policy  as  In  force, 
or  does  any  act  Inconsistent  with  an  intention 
to  ineist  upon  tbe  forfeiture,  the  forfeiture  Is 
waived.  Hnnt  T.  Insurance  Co..  92  N.  W.  021, 
66  Neb.  125.  followed  and  approved. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insorance,  I  1087.] 

4.  Saux — CoNDmoKB  IN  Policy. 

Conditions  in  a  policy  of  insurance  limit- 
ing or  avoiding  liability  are  strictly  construed 
against  the  Insnrer  and  liberally  in  favw  of  the 
Inaored. 

5.  Saiu — ^AcnoiT  on  Poliot — Evioence. 

Held,  under  the  facts  and  drcnmstances 
shown  by  the  record  in  this  case,  that  it  was 
error  to  direct  a  verdict  for  the  defmdant 
(Syllabus  by  tbe  Court.) 

Oommiasloners*  Opinion.  Deinrtment  No. 
1.  Error  to  District  Court,  Cedar  County; 
Graves,  Judge. 

Action  by  Christine  Soelmer  against  the 
Grand  Lodge  of  the  Order  of  tbe  Sons  of 
Herman.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

John  Bridenbaugb,  for  plaintiff  In  oror. 
B.  Ready  and  J.  O.  Robinson,  for  defendant 
in  error. 

OLDHAM,  C.  This  was  an  action  on  a 
fraternal  benefit  certificate  Issued  by  the 
Grand  Lodge  of  the  Order  of  the  Sons  of 
Herman  to  Jacob  Soehner  on  Iiis  becoming  a 
n^ember  of  the  fraternal  Insurance  society 
and  the  payment  by  tilm  of  the  dues  requir- 
ed by  the  society  on  the  21st  day  of  February. 
1899.  By  this  certificate  the  association,  on 
proof  of  the  death  of  Jacob  Soehner,  promis- 
ed to  pay  to  plaintiff,  the  wife  of  Jacob 
Soehner  and  the  beneficiary  named  In  the 
certificate,  the  sum  of  $500.  The  petition 
alleged  the  Issuance  of  the  certificate  and  tbe 
full  compliance  by  Jacob  Soehner  with  the 
Constitution,  by-laws,  and  rules  of  the  order, 
and  payment  in  full  of  all  dues  and  assess- 
ments required  by  the  rules  ot  the  associa- 
tion and  by  the  terms  of  such  certificate  and 
policy  of  Insurance,  and  that  on  tbe  25th  day 
'  of  September,  1002,  the  said  Jacob  Soehner 
1  died  from  the  effects  of  having  been  struck 
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and  mn  over  by  ft  rsllnnd  train,  and  that 
notice  of  the  death  was  properly  communi- 
cated to  tbe  defendant,  and  defendant 
fused  and  failed  to  pay  the  amonnt  due  plains 
tiff  on  tbe  benefit  certificate. 

Tbe  answer  admitted  that  the  defendant 
waa  a  fraternal  benefit  society  organized  un- 
der the  laws  of  the  state  of  Nebraska,  and 
that  plaintut  was  tbe  wife  of  Jacob  Soeh- 
ner,  and  that  defendant  had  Issued  tbe 
tiflcate  alleged  od  In  tbe  petition.  Tbe 
answw  then  sets  np  the  application  of  Jacob 
Soduier  tm  membership  In  the  order,  and 
the  matnial  provlalon  to  the  qnestloos  now 
In  Issue,  wbldi  was  that  "I  further  agree 
that  I  will  comply  witii  all  Ibe  laws,  mles, 
and  r^nlatlona  now  In  force  and  those 
which  may  hereafter  be  adopted,  and  Ibis 
fact  shall  be  tbe  wpeclBc  reason  which  will 
entitie  me  to  the  Insnrance  and  all  other 
proTlsIons  and  benefits  of  the  otderJ'  The 
answer  then  alleges  that  at  the  time  of  the 
deatti  of  the  deceased,  and  for  more  than 
two  years  prior  thereto,  the  biws  of  the  order 
governing  the  payment  of  dues  were  as  fol- 
lows: 

"Art  17.  Par.  1.  Members  who  hare  fftU- 
ed  to  pay  their  U>dge  dues,  Insurance  assess- 
ments and  fines  within  80  days,  figured  from 
flie  date  of  making  the  assessment,  shall 
be  suspended  Ipso  facto,  and  shall  lose  all 
rights  to  which  they  would  otherwise  be  en- 
titled, and  It  shall  need  no  apedal  mler  w 
notice  on  the  part  of  tbe  order. 

"Par.  2.  Such  suspended  members,  wheth- 
er auch  suspension  is  on  account  of  fail- 
ure to  pay  lodge  dues  <x  Insurance  aasess- 
ment^  shall  lose  all  rights  to  which  tbey 
would  otherwise  be  entitled,  and  the  certifi- 
cate of  Insurance  shall  be  null  and  YoiA. 
•   •  • 

"Far.  8.  A  suspended  membw  can  be  rein- 
stated if  he  pays  all  arrearages  wlthbi  30 
days  from  date  of  suspension.  He  can  also 
be  reinstated  if  he  makes  written  application 
for  r^nstatement  to  the  local  lodge  within 
three  months  of  the  date  of  suspension  and 
pays  all  lodge  dues,  insurance  assessments, 
and  flnea  To  be  reinstated  at  this  time, 
howeva-,  reanlres  a  two-thirds  of  all  tbe 
rotes  cast  by  ballot  in  favor  of  snch  r^mtate- 
ment  at  a  meeting  of  the  local  lodge. 

"Par.  4.  F<Hmwr  members  who  bare  been 
suspended  more  than  three  months  can  be 
reinstated  to  their  r^ts  only  when  they  fol- 
low the  same  proceedings  as  for  the  taking 
in  of  new  members,  yet  there  must  be  en  ez- 
amlnati(»i  by  a  physician.  In  such  cases, 
however,  the  Initiation  can  be  dispensed  with, 
provided  he  applies  within  six  months  from 
the  date  of  the  suspension." 

The  answer  further  alleges  that  assess- 
ment No.  4,  payable  during  tbe  month  of 
April,  had  not  been  paid  by  tbe  deceased  or 
any  one  for  him,  nor  have  asseesments  num- 
bered 6,  6,  7,  8,  and  0  of  the  series  of  1902 
been  i>ald,  tbe  same  being  the  assessments 
tor  the  months  of  May,  June,  July,  August* 


and  8fi>ptember;  that  according  to  tbe  lavm 
and  obligations  above  set  forth  Jacob  Soehnei 
thereby  forfeited  his  certificate  of  insurance, 
and  such  forfeiture  was  entered  on  the 
records  of  tbe  Grand  Lodge  of  said  Order  ot 
Sons  of  Herman  by  the  secretary  thereof  on 
the  1st  day  of  B£ay.  1902;  and  that  tbe  de- 
ceased had  tailed  to  make  any  antUcatiwi  or 
a  request  for  reinstatement  and  never  has 
been  rehntated.  and  this  defendant  is  re- 
lieved of  said  lodge  certificate  of  insorance. 

A  r^ly  waa  filed  to  this  answer  in  tbe 
nature  of  a  general  denial,  and  on  issues 
thus  joined  there  was  a  trial  to  a  jury,  and 
at  tbe  ctose  of  the  testimony  otteni  by  both 
plaintiff  and  defendant  the  ooort  directed  a 
voillct  for  defendant  and  entered  Judgment 
on  such  verdict,  and  to  reva>se  tbia  judgment 
tbe  plaintiff  brbigs  wror  to  tids  court. 

In  addltftm  to  the  by-bws  set  np  In  the 
answer  of  defendant,  the  following  provi- 
slons  of  the  benefit  certificate  were  offoed 
and  admitted: 

"Art  2.  Membership.  U)  AU  the  members 
of  all  tbe  lodges  of  the  Order  of  the  Sons  of 
Herman  In  tbe  state  of  Nebraska  are  firmly 
bound  tai  tbe  case  of  death  of  a  bvothw  who 
la  entitled  acceding  to  tbe  constltutlak  and 
by-laws  to  the  sum  of  $900  to  pay  tbe  aame 
to  such  person  or  persons  as  was  designated 
In  bis  application  by  the  deceased  member 
as  the  recipient  of  tbe  Insurance  money.  ^ 
Tbe  assessment  tta  tbe  making  up  of  this 
sum  shall  be  made  trom  all  the  members  <rf 
tbe  order  In  the  state  in  tb»  followii^  man- 
nor:  Members  from  18  to  80  years  of  age, 
80  cents;  90  to  88  years  of  age,  40  cents;  33 
to  40  years  of  age,  60  cents.  ^)  By  the  1st 
of  each  month  ea^  member  of  the  order 
Shan  pay  to  the  secretary  of  hia  lodge  bis 
assessment  to  tbe  mortuary  fund,  wbldi  as- 
sessments are  to  be  sent  not  UtUx  and  within 
tbe  10th  of  tbe  same  month  by  him  to  tbe 
grand  secretary,  etc.,  and  the  grand  secretary 
is  required  to  forward  receipt  which  receipt 
must  be  laid  before  the  lodge  at  tbe  next 
meeting.  *  *  *  (5)  If  a  member  taas  not 
paid  bis  assessments  80  days  after  tbe  caU- 
ing  In  day,  he  shall  be  suspended  for  30  days; 
if  he  pays  within  this  time,  he  la  reinstated 
into  his  rights;  if  he  does  not  pay,  he  Is  to  be 
stricken  oa  the  membership  list  (6)  If  tbe 
mortuary  fund  amounts  to  more  than  $3,000 
through  tbe  monthly  asaessments  of  the 
members,  tbe  executive  committee  is  empow- 
ered to  postpone  the  next  following  ssnrnn 
meat  tor  an  Indefinite  time." 

The  by-laws  pleaded  In  defendant's  an- 
swer were  adopted  after  tbe  benefit  certif- 
icate was  issued.  The  last  provisions  set 
out  were  in  force  and  unbodied  In  the  certif- 
icate at  tbe  time  It  was  issued.  The  material 
evidence  Introduced  at  the  trial  was  tbat 
on  tbe  IStb  of  September  Jacob  Soebner 
paid  to  the  local  secretary  of  the  lodge. 
Lewis  Ottenhelmer,  the  assessmente  for 
April,  May,  June,  July,  August  and  Septem- 
ber, and  arrears  of  dues  for  tbe  ttilrd  and 


Digitized  by 


Neb.)     80KHNEB  t.  GRAND  LODGB  OV 


ORD£}R  OF  SONS  OF  H£BMAN.  STS 


fourth  ijuarters  and  his  per  capita  tax,  and 
received  a  receipt  in  full  of  such  paymenta 
from  the  local  secretary;  that  on  the  26th 
day  of  September  he  was  killed  In  a  railroad 
accident;  and  that  notice  of  his  death  was 
properly  communicated  to  the  defendant 
lodge.   The  evidence  showed  that  the  local 
secretary  had  repeatedly  requested  Soefaner 
to  pay  his  arrearages  to  the  lodge.  The 
local  secretary  testified  on  behalf  of  defend- 
ant, and  over  defendant's  objection,  that, 
when  he  received  the  money  from  Soehner 
and  gave  him  a  receipt  In  full  for  his  arrear- 
ages, he  told  Soebner  that  he  had  been  out 
BO  long  that  he  was  scratched  off,  bnt  that 
he  would  write  to  the  grand  secretary  and 
see  If  he  wonld  accept  the  money,  and,  If 
he  did,  It  would  be  all  right.   The  record 
of  the  pttnd  secretary  was  Introduced,  which 
showed,  after  the  name  of  Soehner,  on  date 
of  July  Ist,  a  G^erman  word,  which  trans- 
lated meant  "scratched  oflT."   There  ts  no 
eTidence,  however,  except  the  entry  Itself, 
as  to  when  this  word  was  written  after 
the  name  of  Soehner.    When   the  local 
secretary  received  the  money,  he  did  not 
write  to  the  grand  secretary,  as  he  said  he 
had  agreed  to  do,  until  after  the  death  of 
Soehner.   He  then  wrote  to  the  grand  secre- 
tary, wlthont  Inclosing  the  money,  and  the 
grand  secretary  declined  to  receive  It,  and, 
so  far  as  the  evidence  shows,  the  local 
secretary  still  has  the  money  In  bis  posses- 
sion.  This  Is  all  the  evidence  material  to 
the  Issues  contained  In  the  record. 

We  have  set  out  the  material  conditions 
of  the  policy,  the  application,  and  the  con- 
stitution and  by-laws  of  the  association, 
because  they,  when  not  In  conflict  with  the 
statute  authorizing  such  organisation,-  con- 
stitute the  contract  between  the  member 
and  the  association.   While  In  the  early 
days  of  the  existence  of  fraternal  benefit 
associations  a  different  view  of  their  rela- 
tion to  their  members  was  entertained  by 
some  of  the  courts  of  the  United  States, 
the  very  strong  trend  of  modem  decisions 
Is  to  treat  a  benefit  certificate  as  a  contract 
of  Insurance  between  the  member  and  the 
association,  and  this  modern  doctrine  has 
received  the  approval  of  this  court  in  the 
very '  recent  case  of  Modem  Woodmen  of 
America  v.  Colman.  64  Neb.  162,  89  N.  W. 
641.    It  Is  not  the  policy  of  the  law  to  favor 
forfeitures,  and  It  Is  the  tendency  of  courts 
to  regard  a  provision  In  the  constitution  or 
by-laws  of  a  benefit  society  that  a  member 
not   remitting  bis   assessments   within  a 
specified  time  shall  forfeit  his  claim  to  mem- 
bership as  not  a  self-executing  provision, 
but  one  which  requires  affirmative  action 
of  the  association  by  declaring  a  forfeiture. 
N.  W.,  etc.,  Aas'n  v.  Schauss,  148  III.  804, 
S5  N.  B.  747.   In  fact,  the  strong  tendency 
iH  to  constme  the  by-laws  and  constitution 
liberally  In  favor  of  the  assured. 

In  the  Instant  case  It  Is  contended  on  the 
part  of  the  insurance  company  that  Jacob 


Soehner  was  susj>ended  by  the  affirmative 
action  of  the  grand  lodge  on  the  1st  day 
of  July  for  his  arrearages.  But  there  is 
no  evidence  tb&t  the  local  lodge  was  ever 
notified  of  this  sospenslon.  If  it  were  actual- 
ly made  at  that  time.  Section  8  of  the 
by-laws,  pleaded  in  defendant's  answer, 
provides  that  the  suspended  member  can  be 
reinstated  by  paying  all  arrearages  30  days 
from  date  of  snspenslon.  Under  this  section 
of  the  by-laws  all  he  has  to  do  is  to  pay 
his  arrearages.  It  Is  also  provided  that  after 
bis  suspension  for  8  months  he  may,  by  a 
two-thirds  vote  of  the  society,  be  reinstated 
on  payment  of  arrearages.  Now,  assuming 
that  Soebner  was  suspended  on  July  Ist  by 
the  grand  lodge,  be  bad  not  been  out  of  the 
order  three  months  at  the  time  he  paid  all 
arrears  to  the  local  secretary.  While  there 
is  no  specific  provision  for  reinstatement 
between  30  days  and  8  months,  yet,  fairly 
and  liberally  construed,  any  member  of 
this  order  In  arrears  may  within  3  months 
of  his  suspension  be  reinstated  by  paying 
his  arrearages,  when  the  money  is  accepted 
without  a  vote  of  the  lodge.  Now  by  sec- 
tion 3  of  the  constitution  and  the  conditions 
of  the  policy  it  is  made  the  duty  of  each 
member  to  pay  his  dnes  and  assessments 
to  the  local  secretary  of  his  lodge,  and  the 
duty  of  the  secretary  to  remit  to  the  grand 
secretary,  and  the  grand  secretary  to  re- 
turn a  receipt  to  be  read  In  lodge.  Under 
such  a  provision  as  this  the  local  secretary 
becomes  the  agent  of  the  grand  lodge  In 
receiving  dues  and  assessments  from  its 
members.  In  Supreme  Tribe  of  Ben  Hur 
V.  Hall,  24  Ind.  App.  816,  fSe  N.  B.  780,  7& 
Am.  St  Rep.  262.  It  Is  said:  "The  duties 
of  an  officer  determine  the  question  of  his 
agency,  and  not  what  be  may  be  called.  He 
la  the  agent  of  the  Supreme  Tribe  for  do- 
ing what  its  by-laws  require  him  to  do  as 
between  the  members  of  the  order  and  the 
Sopreme  Tribe" — citing  Supreme  Council, 
etc..  V.  Boyle,  10  Ind.  App.  801,  83  N.  B. 
1105;  Germanla  Ins.  Co.  v.  Lunkenhelmer, 
127  Ind.  586,  26  N.  B.  1082. 

If,  then,  the  local  secretary  of  the  lodge 
was  the  agent  of  the  Qrand  Lodge  In  the 
receipt  of  dues  and  assessments  from  the 
members  of  the  local  organization,  the 
question  arises  as  to  whether  the  receipt 
by  him  to  Jacob  Soehner  for  all  past-due 
assessments  and  per  capita  tax  amounted 
to  a  waiver  of  the  conditions  of  the  by-laws 
providing  for  the  snspenslon  of  a  member 
In  arrears  more  than  30  days.  In  the  very 
recent  ease  of  Hunt  v.  Insurance  Co.,  66 
Neb.  125,  92  N.  W.  921,  It  was  said  by  this 
court:  "It,  with  knowledge  of  the  facts 
by  reason  whereof  It  Is  entitled  to  claim  a 
forfeiture,  the  Insurer  continues  to  treat 
the  policy  as  In  force,  or  does  any  act  In- 
consistent with  the  Intention  to  insist  upon 
the  forfeltore,  the  forfeiture  Is  waived" — 
citing  In  support  of  this  proposition  Hughes 

Insurance  Co.,  40  Neb.  626;  69  N.  W.  112; 
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Rochester,  etc.,  Ck>.  t.  Ubertr  Ins.  Co.,  44 
Neb.  637,  62  N.  W.  8T7,  48  Am.  St  Rep.  745; 
Home  Ins.  Co.  t.  Kuhlman.  58  Neb.  488.  78 
N.  W.  936,  76  Am.  St.  Bep.  HI.  In  Rich- 
ards OD  Insurance,  p.  80,  the  author  says: 
"Unlrersally  it  is  held  that  the  acceptance 
of  an  assessment  or  premium  by  the  home 
oCBce  Is  a  waiver  by  the  company  of  all 
former  grounds  of  forfeiture  Itnown  by  it." 
To  the  same  effect  Is  the  holding  In  Supreme 
Tribe  of  Ben  Hur  v.  Hall,  supra,  and 
Masonic,  etc.,  Ass'n  y.  Beck,  77  Ind.  203, 
40  Am.  Rep.  295.  In  Queens  Ids.  Co.  T. 
Young,  86  Ala.  424,  5  South.  116,  11  Am. 
St.  Rep.  51,  It  IB  said:  "Conditions  In  a 
policy  of  Insurance  limiting  or  avoiding 
liability  are  strictly  construed  against  the 
Insurer  and  liberally  In  favor  of  the  assured. 
Thou^  the  waiver  may  be  In  the  nature  of 
an  estoppel  and  maintained  on  similar  prin- 
ciples, they  are  not  convertible  terms.  The 
courts,  not  favoring  forfeiture,  are  nsually 
Inclined  to  take  hold  of  any  circumstances 
that  indicate  an  election  to  waive  tbe  for- 
feiture. •  •  ♦  If  tiie  company,  after 
Icnowledge  of  the  breach,  enters  into  nego- 
tiations or  transactions  with  tbe  assured 
which  recognise  and  treat  the  policy  as 
still  in  force,  or  Induces  the  assured  to 
incnr  trouble  or  expense,  it  will  be  regarded 
as  having  waived  the  right  to  claim  tbe 
forfelture"--clt]ng  Tltns  t.  Glen  Falls  Ina. 
Co.,  81  N.  T.  410. 

Fraternal  benefit  assodatlons,  as  defined 
by  section  6483,  Cobbey's  Ann.  St  1903,  are 
corporations,  societies,  or  voluntary  asso- 
ciations formed  or  organized  and  carried  on 
for  the  sole  benefit  of  Ite  members  and  their 
beneficiaries,  and  not  for  profit.  Section 
4484  requires  such  association  to  make  pro- 
vision for  the  payment  of  benefits  in  case 
of  death,  and  permits  provisions  to  be  made 
for  the  payment  of  lienefite  in  case  of  sick- 
ness, eta  Section  6485  provides  that  the 
fund  from  which  benefits  shall  be  paid  and 
tbe  exi>enses  of  the  society  defrayed  shall  be 
derived  from  beneficiary  calls,  assessments, 
or  dues  collected  from  the  members.  Under 
the  by-laws  and  constitution  of  the  Sons  of 
Herman,  as  before  set  out  In  this  opinion,  as- 
sessmente  for  the  mortuary  fund  were  made 
monthly,  according  to  the  age  at  wUch  tbe 
member  was  admitted,  until  the  fnnd  reach- 
ed a  certain  stipulated  amount  when  the 
calls  might  be  suspended  by  the  grand  secre- 
tary. In  other  words,  both  under  the  statute 
and  the  by-laws  of  tbe  order  these  assess- 
ments were  levied  under  tbe  direction  of  the 
grand  lodge.  While  there  Is  some  ques- 
tion Interposed  about  the  legality  of  these 
assessments,  yet  this  question,  we  think, 
does  not  arise  and  cannot  be  considered  un- 
der the  pleadings  filed  and  Issues  raised  in 
this  case.  Plaintiff  tried  tbe  case  on  the 
theory  that  tbe  assessments  had  been  legally 
levied  and  bad  been  paid  by  her  husband. 
Defendant  tried  it  on  tbe  theory  that  all 
these  asaesamenta  from  April  to  S^tember, 


inclusive  had  been  legally  levied,  and  tliai 
Jacob  Soehner  was  In  default  for  notipar- 
ment  of  each  one  and  all  of  thenL  Ttien  the 
question  arises  whether  or  not  the  action  of 
the  lodge  In  assessing  the  deceased  m«iuber. 
Soehner,  for  the  month  of  Angust  and.  Sep- 
tember, Is  consistent  with  Its  theory  tlut  he 
was  suspended  in  July.  In  Stylow  v-  Wis- 
consin Odd  Fellows'  Mutual  Life  Ins.  Co.,  34 
N.  W.  151,  2  Am.  St  Kep.  738,  it  is  said  by 
the  Supreme  Court  of  Wisconsin  tliat  "every 
time  the  company  makes  an  assessment 
ment  against  the  assured  after  he  failed  to 
pay  the  previous  asse^^sments  withiii  the 
time  prescribed  by  the  rules  it  waives  the 
forfeiture  of  the  policy  for  such  failure  t" 
pay  and  admlto  him  to  be  a  member  of  tbe 
company,  notwithstanding  such  failure." 

It  is  urged  by  counsel  for  defendant  in  er^ 
ror  that  andw  the  rule  laid  down  by  this 
court  in  Adams  t.  Grand  Lodge  A.  O.  U.  W.. 
66  Neb.  389,  92  N.  W.  588,  the  receipt  of  tbe 
money  by  the  local  seoetary  was  not  suf- 
ficient to  show  a  walvor  of  other  omdltioiiB 
for  the  relnstatemoit  of  a  membtt,  especially 
when  the  receipt  la  accompanied  by  an  ex- 
press requirement  of  compUaDce  vrith  other 
conditions.   In  tbe  case  Just  dted  the  m^n- 
ber  of  the  order  bad  been  8n8|;>ended.  and  ao 
entered  on  the  books  of  tbe  local  as 
as  the  grand  lodge.   When  he  applied  for  re- 
instetement  the  rolea  of  the  order  required. 
In  addition  to  the  payment  of  dues,  tbe  pco- 
dactlon  of  a  health  certificate  from  a  phy- 
sician.  The  finance  officer  notified  him  of 
this  condition,  and  furnished  him  a  bealth 
certificate  to  return  properly  executed  by  a 
physician.   This  the  member  n^lected  to 
do.  .The  eridence  in  this  esse  also  sbows 
that  the  mamber  himself  waa  fully  f^m^ll^^^ 
with  the  rules,  and  bad  beea  anqmaded  and 
relnsteted  under  these  ruka  before  tills  ttine. 
In  the  case  at  bar  there  was  no  requirement 
under  the  rules  for  a  health  certificate,  or 
anything,  as  we  have  pointed  out  bnt  tbe 
payment  of  arrearages.   This  the  moober 
did.   So  that  the  only  question  In  this  case. 
If  there  be  one  at  all,  la  whether  or  not  tbe 
alleged  conversation  between  him  and  tbe 
local  secretary  was  sufficient  to  Inform  the 
member  that  tbe  local  secretary  would  bold 
the  money  subject  to  the  action  of  tbe  grand 
secretary.  No  condition  was  named  In  the 
receipt  executed  and  delivered  1^  the  local 
secretary,  and  no  explanation  Is  mads  as  to 
why  the  asseasmaite  were  (diarged  against 
the  deceased  member,  when  the  grand  secre- 
tary was  Insisting  that  he  had  been  **stnick 
<^."   It  seems  to  us  that  under  this  peculhtf 
condition  the  question  of  the  understanding 
between  deceased  and  tbe  local  secretary  at 
the  time  tbe  payment  was  made  was  at  leait 
one  of  fact  for  the  Jury.   In  Thlbert  t.  Su- 
preme Lodge  Knighte  of  Honor,  78  Minn 
448,  81  N.  W.  220,  47  L.  R.  A.  136,  79  Am.  St 
Rep.  412,  under  conditions  very  similar  to 
those  in  tbe  ease  at  bar  it  waa  aald  by  Ot^ 
lini^      in  rendering  the  optnlim:   **But,  Id 
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auy  event,  the  gnestlon  whether  the  reporter 
gave  the  notice  testified  to  was  for  the  jury ; 
taking  into  consideration,  as  we  must,  that 
Tbibert,  who  alone  conld  deny  the  conversa- 
tion, was  dead  and  could  not  be  heard." 

We  are  therefore  of  opinion  that  the  dis- 
trict court  erred  in  directlug  a  verdict  for  the 
defendant,  and  we  reconimeod  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

AMES,  a,  cmcnn. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  Ee> 
manded  for  further  proceedings. 


liANCASTBB  COUNTY  (KNIGHT,  County 
Treesorer,  Intervener)  v.  FITZOBRAIiD 
et  at. 

(Snpreoie  Court  of  Nebraska.  Sept.  20,  190S.) 

1.  Bond— Action— Plea  niNG. 

It  Is  essential  to  a  recovery  on  a  bond  to 
plead  a  breach  of  the  condition,  and  a  petition 
which  fiiils  to  allw  such  breach  Is  fatally  de- 
fective. 

[EkL  Note. — ^For  eases  In  pohit,  see  vol.  8; 
Gent  Dig.  Bonds,  S  172.] 

2.  Waste  — iNTOUcnoN  — Who  mat  BfAiif- 
TAiN—COTJKTT— Unpaid  Taxbs. 

When  taxes  against  real  estate  are  past 
-due  and  unpaid,  the  county  by  which  the  taxes 
were  levied  may  mahitaln  a  suit  to  restrain 
waste,  where  the  acts  complained  of  would  re- 
-duce  the  value  of  the  property  to  an  amoant 
insufficient  to  pay  the  taxes. 

3.  Saki. 

In  order  to  nuilntain  such  salt  it  Is  not 
necessary  that  the  county  should  Arst  beconis  a 
purchaser  of  the  proper^  at  tax  sale. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
SL  Error  to  District  Ooart,  Lancaater  Oonn- 
ty:  Uolmes,  Judge. 

Action  by  the  county  of  Lancaster  against 
Mary  Fitzgerald  and  otbos.  Benjamin  F. 
Knight,  connly  treasurer.  Intervened.  Judg- 
ment for  defendants,  and  plaintiff  and  Inter- 
vene bring  error.  Reversed. 

James  Lu  Caldwell,  F.  M.  Tyrrell,  and 
C!bartes  B.  Matson.  for  plaintiffs  in  error. 
J.  G.  HcNemey,  R.  D.  Steams,  and  Fiank  D. 
Bager,  fbr  defendants  In  error. 

ALBERT,  C.  This  salt  was  brought  by 
Xjancaster  county  in  1902  to  restrain  the  de- 
fendants from  removing  a  btillding  from  cer- 
tain lots  on  which  the  county  claimed  a  lien 
by  virtue  of  taxes  levied  by  said  county  under 
Its  general  authority  to  levy  and  collect  them. 
In  its  original  petition  the  plaintiff  alleged 
the  levy  of  the  taxes  against  the  property  for 
the  years  1892  to  1901,  inclusive;  that  said 
taxes  were  past  due  and  unpaid;  that  the 
lots,  with  the  building  thereon,  are  of  suffi- 
cient value  to  pay  said  taxes,  but  would  be 
wholly  insufficient  thorefor  should  aaid  bulldr 


Ing  be  removed;  that  the  defendant  Eager 
was  proceeding  to  raze  said  building,  and  to 
remove  the  same  and  the  material  of  which 
It  Is  constructed  from  said  lots.  A  temporary 
restraining  order  was  allowed.  Shortly  af- 
terward the  plaintiff  and  the  defendant  Eager 
entered  into  a  written  stipulation  to  the  effect 
that  the  restraining  order  should  be  dissolved 
upon  said  defendants  entering  Into  a  bond  to 
the  plaintiff,  with  sufficient  sureties,  condi- 
tioned "that  in  case  the  taiea,  or  any  part 
thereof,  set  out  In  plaintiff's  petition,  shall  be 
finally  decreed  to  be  a  lien  upon  the  building 
and  material  taken  therefrom  by  said  defend- 
ant, as  alleged  in  plaintiff's  petition,  that 
said  defendant  shall  pay  the  amount  of  said 
taxes  to  the  plaintiff  county,  not  exceeding 
the  value  of  said  building."  In  pursuance  of 
this  stipulation  the  defendant  Eager,  with  the 
United  states  Fidelity  &  Guaranty  Company, 
as  surety,  gave  the  bond,  and  thereupon  the 
restraining  order  was  dissolved.  Thereafter, 
leave  of  court  having  first  been  obtained,  the 
county  treasurer  filed  a  petition  of  interven- 
tion, and  the  plaintiff  filed  an  amended  and 
supplemental  [>etltlon.  The  petition  of  inter- 
vention and  the  amended  and  supplemental 
petition  are  substantially  the  same.  Both  al- 
lege the  due  levy  of  taxes  for  1892  to  1901, 
Inclusive,  upon  said  lots,  and  the  nonpayment 
of  such  taxes;  that  the  property  had  been 
duly  offered  for  sale  at  tax  sale,  but  had  not 
been  sold  for  want  of  bidders ;  that  said 
taxes,  including  interest,  penalties,  etc.,  ag- 
gr^te  $000 ;  that  since  the  commencement 
of  the  action  the  defendant  Eager  had  re- 
moved the  building  from  said  lots  and  dis- 
posed of  the  material  In  such  a  -way  that  It 
could  no  longer  be  Identified ;  that  by  reason 
of  the  removal  of  said  building  the  lots  were 
not  worth  to  exceed  f50,  whereas  before  said 
removal  they  were  worth  more  than  sufficient 
to  satisfy  the  said  taxes,  interest,  penalties, 
etc.  Both  pleadings  also  contain  allegations 
showing  the  execution  of  the  bond  herein- 
before referred  to,  a  copy  of  which  is  set  out 
in  said  pleadings,  the  dissolution  of  the  re- 
straining order  in  pursuance  of  the  stipula- 
tion, and  the  formal  allegation  that  the  plain- 
tiff and  Intervener  respectively  have  no  ade- 
quate remedy  at  law.  The  surety  on  the 
bond  was  brought  in  as  a  party  defendant, 
and  both  It  and  the  defendant  Eager  demur- 
red to  the  amended  and  supplemental  peti- 
tion of  the  plaintiff,  as  well  as  to  the  petition 
of  Intervention.  The  several  demurrers  were 
sustained,  and  plaintltrs  amended  and  sup- 
plemental petition,  as  well  as  the  petition  of 
intervention,  dismissed.  The  case  is  here  on 
error. 

So  far  as  the  demurrers  Interposed  by  the 
Fidelity  &  Guaranty  Company  are  concerned, 
we  have  no  hesitation  In  saying  that  they 
were  properly  sustained.  Its  liability,  If  any. 
is  on  the  bond.  The  condition  of  the  bond 
la  "that  If  It  shall  be  finally  decreed  that  said 
items  of  taxes,  or  any  of  them,  are  a  ll«i  on 
■aid  propnty,  IncludUic  tbe  boiling  on  aaUl 
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lots,  and  If,  In  that  eventf  the  aald  Wank  IX 
Eager  shall  well  and  trnly  pa7  anch  taxea  as 
decreed,  et&**  No  breach  of  tbla  condition  la 
pleaded.  On  the  amtrary,  the  record  ahows 
afflrmatlTelr  that  tiie  decree  vpaa  whldi  the 
payment  of  the  taxea  1^  Eager  la  made  cob- 
tlngent  has  never  been  entered.  Until  that 
decree  la  entered  there  can  be  no  breach  of 
the  oondltlona,  and  until  there  la  ancb  breach 
there  can  be  no  recovery  on  the  bond.  Thla 
obstacle  to  a  reooveiy  la  not  overcome  by  the 
all^atlons  that  then  la  no  adequate  remedy 
at  law.  While  that  plight  la  often  held  snffl- 
dent  to  give  a  remedy,  It  Is  never  held  saffl- 
dent  to  create  a  right,  nor  to  Vary  or  modify 
the  stlpolated  condition  upon  which  the  llabll- 
1^  of  a  par^  to  an  obligation  depends. 
What  we  have  aald  with  respect  to  the  Fidel- 
ity ft  Guaranty  Company  applies  to  the  de- 
fendant Eager,  so  far  as  the  plalntUf  and  the 
Intervener  seek  to  recover  on  the  bond,  be- 
cause hla  Uablll^  m  the  bond  la  to  be  tested 
by  the  same  rales  as  that  of  his  sorety.  so 
far  as  the  snfBdency  of  the  pleadings  In  qaes> 
Hon  are  concerned. 

Bnt  where  a  pleading  is  assailed  a  gen- 
eral demnrrer,  the  question  Is  not  whether  It 
entitles  him  to  any  relief ;  and.  althongh,  as 
we  have  seen,  neither  the  plalntl|r  nor  Inter- 
vener can  recover  on  the  bond,  It  still  remains 
to  determine  whether  the  facts  pleaded  by 
them  entitle  them  to  any  form  of  relief.  The 
theory  of  the  plalntUf  and  the  Intervener 
seems  to  be  that  this  Is  an  action  In  the 
nature  of  waste,  and,  while  we  agree  in  the 
view  that  both  petitions  are  snflklent  to 
charge  the  defoidant  with  waste,  we  are  met 
with  the  defendants'  proposition  that  neither 
the  plalntUf  nor  the  Intorvener  have  snffldent 
title  to  maintain  waste.  We  are  not  unac- 
quainted with  the  technical  rules  which  for- 
merly prevailed  with  respect  to  tbe  action 
of  waste,  and  the  action  on  the  case  In  the 
nature  of  waste,  but  these  rules  have 
been  greatly  relaxed.  An  Injunction  restrain- 
ing waste  was  granted  at  the  suit  of  a  Judg- 
ment creditor,  whose  Judgment  was  a  lien  on 
the  premises,  in  Vandemark  v.  Schoonmaker, 
9  Hun  (N.  T.)  16.  and  Wltmer's  Appeal,  45 
Ptt.  465,  84  Am.  Dec.  605 ;  at  the  suit  of  an 
attaching  creditor  In  Camp  v.  Bates,  11  Conn. 
61,  27  Am.  Dec  707.  See,  also,  Jones  v.  Brit- 
ton,  102  N.  G.  166.  9  S.  E.  554.  4  L.  B.  A.  178 ; 
Thompson  v.  I^nan,  1  Del  Cb.  64 ;  Braswell 
V.  Morehead,  45  N.  O.  26,  67  Am.  Dec.  686. 
By  the  provisions  of  the  revenue  law  then  In 
fbrce  the  taxes  were  a  Uen  on  the  real  estate. 
Section  138,  art.  1,  c.  77,  Comp.  St  1901.  The 
county  treasurer  was  authorized  to  enforce 
the  collection  of  the  taxes  by  a  sale.  To 
that  end  be  was  the  trustee  of  the  state  and 
the  snbdlvldons  thereof  for  whose  benefit  the 
taxea  were  levied.  Logan  connty  v.  Cama- 
ban,  66  Neb.  686.  92  N.  W.  984.  0S  N.  W.  812. 
That  being  true,  in  view  of  the  authorities 
dted,  it  is  clear  to  us  that  the  county  treas- 
urer, as  such  trustee,  had  a  right  to  bring  and 
maintain  a  suit  of  this  diaracter.  But  whoi 


the  taxes  are  coltocted  they  pass  to  Uw  eoan- 
ty,  which  then  becomes  Ibe  tmatee  fOr  tlieir 
disbursement.  Logan  County  t.  Camahan. 
supra.  As  between  the  treasurer  and  the 
county,  the  latter  la  the  party  nltlmat^y  «- 
titled  to  the  taxe^  or,  In  other  words,  the 
real  party  In  Interest,  and  as  sodi  is  cnn- 
petent  to  bring  and  nulntain  thte  salt.  It 
fbllows  tnm  what  has  been  said  that  Eager^ 
demnrrera,  not  mly  to  plalntUTs  petltkm.  bnt 
to  the  petltlm  of  Intervention,  should  have 
been  overruled,  not  on  the  ground  that  th^ 
state  a  cause  of  action  on  the  bond,  because 
they  do  not,  but  because  they  do  state  fiicts 
sufllciait  to  constitnto  a  cause  of  actlMi  fior 
wasto. 

The  deftndant  Fitzgerald  appears  to  be 
only  a  Dombial  party,  and  for  that  reason  this 
will  be  a  suffldent  reCeraice  to  her. 

It  is  tberrfore  recMumended  that  the  decree 
of  the  district  court  be  reversed,  and  the 
cause  rwnanded  for  farther  pnceedlnga  ac- 
cordii^  to  law. 

DUFFIB  and  JACKSON,  CO.,  conenr. 

PEB  CURIAM.  For  the  reasons  stated  In 
the  forgoing  optnlon,  the  decree  of  Jlie  dis- 
trict court  is  reversed,  and  the  cause  remand- 
ed tor  farther  ^oceedlngs  according  to  law. 


BBOWNTIELD  v.  UNION  PAC.  R.  CO. 
{Supreme  Court  of  Nebraska.  Sept  20, 
Tkuij — ^IiTSTBUonoira. 

Where  a  party  has  produced  proof  tendioa 
to  Bnstaiii  his  theory  of  the  case,  oe  Is  entitled 
to  have  such  theory  Buhmitted  to  the  jury  by 
suitable  instructions,  without  qnalifring  wor^ 
calculated  to  mislead  the  Jury  Into  the  belief 
that  althoDgh  they  may  find  toe  theory  of  aoch 
party  to  be  tme,  they  may  rstnm  a  verdict  for 
the  opposing  party. 

(Syllabus  by  the  Court) 

Commissioners*  Opinion.  D^rtmratNal 
Error  to  District  Court  Dawson  Oomny; 
Hostetler,  Judge. 

Acti<m  by  Nathaniel  Brownfldd  against 
the  Union  Padflc  Ballroad  Omqwny.  Judg- 
ment fOr  defendant,  and  plaintUt  brings 
error.  Beveraed. 

Warrington  ft  Stewart  for  plalntur  In 
error.  Jobn  N.  Baldwin,  Edacm  BIch,  John 
A.  Sheean,  and  B.  A.  Cook,  for  defuidant 

in  error. 

JACKSON,  C.  This  is  a  proceeding  In  error 
to  reverse  a  Judgment  of  the  district  court 
of  Dawson  county.  Neb.  The  plaintiff  In 
error  sued  the  defendant  In  error  in  tlie 
court  below  to  recover  the  value  of  certain 
cattle,  which  In  his  petition  he  claims  were 
killed  by  taaTlog  been  run  over  with  certain 
of  defendant's  engines  at  a  place  where  by 
law  the  defendant  was  required  to  main- 
tain a  fence  along  each  side  of  Its  right 
of  way;  It  being  alleged  in  the  petition 
that  the  detttidant  negllganfly  omitted  to 


Digitized  by 


BROWNFIELD  t.  UNION  PAO.  &  Ca 


877 


maintain  a  anltable  and  anfflclent  fence 
«loii8  the  BOO  til  Bide  of  its  rlgbt  ot  way, 
&Dd  that  a  large  nnmber  of  plalntifTs  cattle 
strayed  npoa  defendant'!  right  of  way  and 
railroad  trade,  without  any  n^lect  or  fault 
on  the  part  of  the  plaintiff,  and  while  said 
-cattle  were  w>  on  the  defendant's  railroad 
-toack  the  defendant,  by  its  servants  and 
■employes,  carelessly  and  negligently  and 
'Without  due  caution,  propelled  certain  of 
Its  engines,  with  cars  attached  thereto,  over 
and  upon  15  head  of  the  plaintifl's  cattle^ 
killing  11  and  injuring  and  crippling  4  cattle. 
The  defendant,  by  Its  answer,  denied  that 
It  did  not  maintain  a  suitable  fence  along 
«a<di  side  of  its  right  of  way,  and  alleged 
tbat  it  did  maintain  such  fence  and  that 
the  same  was  In  good  r^lr.  It  admitted 
that  it  was  a  corporation,  and  denied  each 
and  every  other  allegation  In  the  petition. 
It  further  alleged  that,  if  any  injury  was 
caused  to  said  stock.  It  was  due  to  the 
carelessness  and  negligence  of  the  plaintiff, 
and  not  by  the  carelessness  or  negligence 
of  the  defendant  or  any  of  Its  servants, 
rrhe  reply  was  a  denial  of  any  carelessness 
or  negligence  on  the  part  of  the  plaintiff. 
There  was  a  trial  to  the  court  and  a  Jury, 
resulting  In  a  Judgment  and  verdict  for 
the  defendant  The  plaintiff  prosecutes  error. 

The  evidence  discloses  that  in  the  night* 
time  on  the  leth  day  of  Angust.  1908,  a 
large  nnmber  of  the  plaintiff's  cattle  entered 
upon  the  right  of  way  of  the  defendant, 
and  that  a  passing  train  stmde  and  killed 
11  cattle  and  injured  4  others. 

Many  assignments  of  error  are  presented 
-by  the  petition,  Including  the  giving  of  in* 
structtons  Noa.  7  and  9,  given  by  the  court 
■on  its  own  motion.  Instruction  No.  7  reads 
as  fallows:  *Tbe  court  instrocts  the  Jury 
that  by  the  law  ot  this  state  the  defmdant 
was  required  to  erect  and  maintain  a  fence, 
-suitable  and  amply  suffldoit  to  prevrat  cat- 
tle from  getting  onto  the  railroad  traCk,  at 
and  ak>ng  flie  right  ot  way,  where  the  cattle 
were  killed  and  injured.  If  plaintiff  satisfies 
yon  by  a  preponderance  of  the  evidence  that 
defendant  failed  to  keep  and  maintain  such  a 
fence  as  herein  described,  and  that  the  cat* 
tie  were  killed  and  Injured  because  ot  such 
fact,  then  the  defendant  Is  liable,  and  y6ur 
verdict  will  be  for  the  plaintiff,  unless  you 
find  for  the  defendant  ujxm  other  instruc- 
tions bereln  i^ven."  It  Is  contended  that 
this  Instruction  Is  ernmeous  because  of  the 
words  "unless  you  find  fbr  the  defendant 
upon  other  Instructions  herein  given."  With 
this  contention  we  agree.  The  plaintiff  was 
oitltled  to  an  instruction  advising  the  Jury 
that,  if  they  were  satisfied  by  a  prepooAet' 
ance  of  the  evidence  that  the  defendant 
failed  to  keep  and  maintain  a  fence  suitable 
and  amply  suflSdeat  to  prevent  the  cattle 
from  getting  onto  its  railroad  tra<A,  and 
that  If  by  reason  of  that  fact  the  plalntlfTs 
cattle  escaped  upon  the  railroad  tra&  and 
were  killed,  the  defendant  was  liable,  and  • 


that  their  verdict  should  be  for  the  plaintiff. 
He  was  raitltled  to  that  Instruction  without 
qoallflcatlon.  The  qualifying  words  added 
can  have  but  one  meaning,  and  that  Is  that 
under  a  certain  state  of  facts  It  was  the 
duty  of  the  Jury  to  find  for  the  plaintiff 
unless  tb^  should  find  for  the  defendant 
There  Is  some  evidence  In  the  record  tend- 
ing to  show  that  the  fence  In  question  was 
not  suitable  for  the  purpose  required  by 
the  statute,  and  the  evidence  Is  undisputed 
that  on  the  morning  after  the  cattle  were 
killed  some  of  the  wires  wwe  down  In  at 
least  two  places,  and  for  that  reason  the 
error  In  the  Instruction  was  prejudicial. 

Instruction  No.  9  Is  as  follows :  "The 
court  instrocts  tiie  jury  that.  If  you  find 
from  the  evidence  that  the  stock  escaped 
upon  the  track  of  the  defendant  through 
a  gate  erected  by  the  company  for  the  ac- 
commodation of  the  plaintiff,  and  the  plain- 
tiff at  the  time  had  failed  to  lock  and  se- 
cure the  gate,  and  by  reason  of  such  failure 
on  his  part  the  stock  went  through  such 
gate  and  upon  the  tracft,  and  were  there 
killed,  then  the  defendant  Is  not  liable  to 
the  plaintiff  for  such  kilting,  unless  you 
should  farther  find  ttut  the  killing  or  Injury 
to  such  cattle  was  done  through  the  negli- 
gence of  the  servants  of  defendant  In  oper- 
ating their  train."  The  particular  portion 
of  this  instruction  complained  of  is  that 
part  reading  aa  follows:  "And  the  plaintiff 
at  the  time  had  failed  to  lock  and  secure 
the  gate,  and  by  reason  of  such  failure  on 
his  part  the  stock  went  through  such  gate 
and  upon  the  track,  and  were  killed,  then 
the  defendant  Is  not  liable."  It  Is  doubtless 
true  that  the  only  obligation  resting  upon 
the  plaintiff  with  reference  to  the  gate,  was 
to  close  and  secure  the  same  with  the  means 
provided  for  that  purpose  by  the  defendant. 
He  was  not  required  to  lock  the  gate,  which, 
according  to  the  ordinary  meaning  of  the 
word  "lode,"  would  be  to  lock  the  gate  with 
a  key.  No  such  obligation  could  be  Imposed 
upon  the  plaintiff,  espedally  under  the  facts 
In  this  case,  whldi  disclose  that  such  was 
not  the  means  provided  by  the  defendant 
for  securing  the  gate.  The  giving  of  the 
latter  Instruction,  however,  might  not  be 
held  to  be  prejudldal,  because  tbo  undisputed 
evidence  Is  that  on  the  evening  before  the 
cattle  were  killed  the  gate  was  fastened 
In  the  mannw  provided  by  the  company 
(or  that  purpose,  and  that  the  means  so 
provided  were  amply  suflldent  for  the  pur- 
pose Intended. 

For  the  emor  In  instruction  No.  7  we 
recommend  that  the  Judgment  of  the  dis- 
trict court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

ALBERT  and  DUFFIE,  CC.  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  conrt  Is  reversed,  and  the  cause 
iwnandsd  for  farther  proceedings. 
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HADACHBCK  t.  CHICAGO  B.  ft  Q.  BT. 
CO. 

(Supreme  Court  of  Ndbraska.  Sept  2^  1905.) 

CouBTs— Dbcisionb  ot  Sopbkue  Court  or 
UniTKD   States — JuDomns  —  Gabrish- 

ICEHT. 

The  SuiHreme  Court  of  the  United  States 
has  exclusive  final  jurisdiction  over  the  mibject 
of  the  effect  to  be  ginn  in  each  state  to  the 
recorde  and  judgments  of  courts  of  sister  states, 
and  that  court  has  held  that  a  Judgment  in 
gamisbment  in  one  state  ia  a  bar  to  an  action 
by  the  priDcii>al  defendant  against  the  gamisbee 
to  recover  the  same  debt  in  the  state  of  the  resi- 
dence of  the  former.  Chicago,  R.  I.  &  P.  R.  Co. 
T.  Sturm.  174  U.  8.  710,  19  Sup.  Ct.  707,  43 
L.  Ed.  1144. 
(Syllabus  hj  the  Court) 

Commissioners*  Opinion.  Department  No. 
1.  Error  to  District  Court,  Gage  County; 
KelllKar,  Judge. 

Action  by  St^ben  Hadacheck  against  the 
Ctalcago.  Bartlngton  &  Qulncy  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

A.  D.  McCandless  and  W.  H.  Asbby,  for 
plaintiff  In  error.  Hazlett  &  Jacli.  J.  W. 
Deweese,  and  F.  B.  Bishop,  for  defendant  In 
error. 

AMES,  C  This  is  a  proceeding  In  error 
to  reverse  a  Judgment  for  the  defendant  In 
the  district  court.  Tbe  plaintiff  had  been  em- 
ployed as  a  laborer  In  this  state  by  the 
defendant,  and  had  been  discharged  firom 
such  employment  on  tbe  lOth  day  of  Decem- 
ber, 1002,  when  there  was  due  him  as  wages, 
earned  within  the  then  next  preceding  00 
days,  the  sum  of  (58.20,  to  recover  which  this 
action  was  brought.  In  the  preceding  April 
an  action  had  been  begun  against  the  plain- 
tiff in  a  Justice's  court  In  tbe  state  of  Mis- 
souri, In  which  an  attachment  bad  been  Issued 
and  the  defendant  railway  company  served 
with  process  of  garnishment  as  his  debtor. 
To  this  process  the  company  answered  that  It 
was  not  Indebted  to  tbe  defendant  therein, 
except  for  wages  earned  by  him  as  a  laborer 
within  the  then  next  preceding  60  days, 
which  was  exempt  to  blm  under  the  laws  of 
Nebraska  and  tbe  state  of  his  residence.  On 
the  12th  day  of  April,  1902,  the  plaintiff  also 
appeared  In  the  Missouri  court  by  plea  and 
affidavit,  setting  forth  the  same  matters 
contained  in  the  answer  of  the  company,  and 
concluding  with  a  prayer  "that  said  moneys 
so  attached  be  released."  This  prayer  was 
granted  by  the  court,  bnt  three  days  later 
the  action  proceeded  to  trial  and  a  Judgment 
in  favor  of  the  plaintiff  therein  for  the  sum 
of  $98.90.  This  Judgment  has  never  been 
impeached  or  satisfied,  and  a  duly  authen- 
ticated transcript  of  It,  as  well  as  of  subse- 
quent proceedings  thereon,  was  offered  and 
received  In  evidence  In  this  case.  On  De- 
cember 9,  1902,  an  execution  upon  It  was 
Issued,  and  new  proceedings  In  garnishment 
were  Instituted  against  the  company,  wlilch 


made  answer  to  the  like  rifect  as  that  alreadr 
recited,  and  the  Jndgmott  defendant  also 
appeared  and  moved  to  quash  the  proceed- 
ing, upon  the  ground  that  tbe  Judgment  wu 
void  for  want  of  Jnrlsdlctitm  over  his  posm. 
Both  obJectlonB  -were  overruled  by  the  conn 
on  the  lOth  day  of  December,  and  a  Judgment 
in  the  usual  fwm  was  rendered  for  the  re- 
covery by  the  plaintiff  in  that  action  against 
the  conQwny  of  the  sum  of  $58.20,  being  tbe 
same  money  and  for  the  Idoitlcal  indebted- 
oeas  in  dispute  in  the  present  salt.  Tblf 
latter  mmtloned  Judgment  baa  not  been  in 
any  manner  Impea^died,  but  was  satJsfied  and 
diachaiged  by  the  company  1^  peymmt  ssd 
Uie  record  and  proceedings  in  tiie  Mlssoori 
court  were  pleaded  and  proved  In  bar  In  this 
action. 

In  the  face  of  the  decMon  of  the  Snpreme 
Court  of  the  United  States  In  Chicago,  B.  I. 
&  P.  R.  Co.  V.  Sturm.  174  U.  &  710.  10  Bop. 
Ot  797,  4S  L.  Ed.  1144.  it  camiot  be  con- 
tended that  the  Judgments  aet  out  In  the 
answer  are  subject  to  oollatnal  fttta<&,  or 
that  they  are  not  an  effectual  bar  to  tbe 
pres«it  suit  That  court  has  exclusive  final 
Jurisdiction  meat  the  subject  of  the  effect  to 
be  givra  in  each  state  as  to  the  records  and 
Jndgmoits  of  courts  of  sister  states.  Tbe 
case  before  us  Is  Identical  in  all  essentU) 
respects  with  that  dted,  in  which  It  was 
held  that  a  Judgment  in  gamisbment  In  the 
state  of  Iowa  was  a  bar  to  an  action  by  tbe 
principal  defoidant  against  the  garnishee  ta 
recover  the  same  debt  In  the  state  of  Kansas, 
where  tbe  former  resided.  Nothing  would 
be  gained  by  repeating  here  tbe  reasons  given 
by  tbe  court  In  its  opinion  for  reaching  sacb 
conclusion.  The  matter  is  settled  beyond 
criticism  or  cavil,  and  we  recommend  that  the 
Judgment  of  the  district  court  be  afflcmed. 

LETTON  and  OLDHAM,  Oa.  concnr. 

PER  CURIAM.  For  the  reasons  stated  b 
the  foregoliv  opinion,  It  Is  ordered  that  tbe 
Judgment  of  tlie  district  court  be  afflrmed. 


POCniN  V.  CONLET  et  al. 
(Supreme  Court  of  Nebraska.   Sept  SO,  1909^) 
1.  MoBTOAOB— DmonivcT  JuDGionn— I^- 

TATIOHS. 

An  appllcatifm  for  a  deficiency  jadgDicnt 
should  be  made  within  tbe  time  that  tlw  statute 
would  bar  an  action  on  tbe  note  secured  by  tlw 
mortgage  on  the  foreclosure  of  which  the  de- 
ficiency arises;  the  statute  commencing  to  nm 
from  conflmiatlon  of  the  foreclosure  aaJe. 

[Ed.  Note.— For  cases  hi  point,  see  vaL  85. 
Cent.  Dig.  Ifortgagea,  H  160$  1613.] 

2L  Hubbard  aitd  Wm— ICoktoagi— Cov>- 

NAirrs. 

A  married  woman  is  not  bound  by  tlw  cov- 
enants In  a  deed  or  mortgage,  where  she  JoiJt 
with  her  husband  in  making  the  same  for  tt» 
sole  purpose  of  releasing  her  dower  Intareat 
Section  4800,  Comp.  St  1903. 
(Syllabus  hf  Um  Court) 
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Commissioner^  Opinion.  Department  No. 
2.  Appeal  from  District  Gonxt,  Onater  Oonn- 
ty;  Hostetler,  Jadge. 

Action  by  William  Pocbln  against  rnmk 
Conler  and  otbers.  Judgment  for  plaintiff, 
and  defendant  V.  B.  Jakwaj  appeals.  Af- 
firmed. 

R.  A.  Uoor^  tor  appellant  0.  H.  H<rf- 
comb,  0.  L.  Qntteraon,  and  Moore  ft  Ledwlcb, 
tor  appellees. 

DnFFIB,  C.  Nels  AndersMu  one  of  Uxe 
defendants,  purchased  160  aores  of  land  In 
Custer  coanty  from  one  Blary  G.  Ttaombnrg 
Id  Jnn^  1892,  tor  91.600.  At  tliat  time  tli«*e 
was  an  S80O  mortgage  on  tbe  land  In  farwr 
of  the  Olobe  Investment  Company,  which 
mortgage  was  deducted  from  the  purchase 
PTlce.  Anderson  paid  iSra.  Tfawnburg  fSOO 
In  casta,  and  gave  a  second  mortgage  oa  the 
land  tor  9300  to  secure  tbe  balance  of  the 
purchase  money.  The  $800  mortgage  given 
to  the  Olobe  Inrestment  Oompany  was  trans* 
ferred  to  William  Pochln,  who  commenced 
forecloeare  imiceedtngs  tiiereon.  and  obtained 
a  detme  on  December  8,  1806.  The  9300 
mortgage  i^ven  to  Bfrs.  Thomburg  was  by 
her  transferred  to  the  appellant,  Mrs.  Jak- 
way,  who  was  made  a  party  defendant  In 
the  foreclosnre  action  commenced  by  Pochln. 
The  decree  found  that  there  was  dne  on  tbe 
mortmiKe  held  by  Pocbln  $946.6e,  and  on  the 
mortgage  held  by  Mrs.  Jakway  9301.60.  An 
order  of  sale  Issued  on  tbls  decree,  and  the 
land  was  sold  in  June,  1898,  and  the  premises 
bought  In  by  William  Pochln,  plalntilT,  In 
tbe  action,  for  9600.  The  proceeds  of  tbe 
sale  being  Insuffldent  to  satls^  the  decree 
in  favor  of  Pochln,  of  course,  there  waa 
nothing  to  apply  on  the  second  Hen  of  Bfrs. 
Jakway.  This  sale  was  confirmed  by  an 
order  of  the  district  court  entered  on  June  21, 
1898,  and  tbe  sberKT  ordn-ed  to  make  a  deed 
to  the  plaintiff,  Pochln.  Tbe  sheriff's  deed 
was  made  October  29,  1898.  On  July  24, 
ItX>a  Mrs.  Jakway  filed  in  the  district  court 
of  Cuater  county  what  la  termed  an  "appli- 
cation for  Judgment  and  supplemental  an- 
swer"; this  paper  being  entitled  the  same  as 
the  foreclosure  proceedings  commenced  by 
Pochln.  In  this  application  and  supplemen- 
tal answer  Mrs.  Jakway  alleges  all  of  tbe 
matters  above  set  out,  and  states  further 
that,  tbe  Pocbln  mortgage  having  been  de- 
ducted from  the  purchase  price  of  the  land 
at  the  time  Nels  Andersra  bought  from  Mrs. 
Thomburg,  be  waa  In  duty  bound  to  [wy  the 
same;  tiut  he  and  his  wife,  Clara  Anderson, 
for  tbe  purpose  of  defeating  tbe  mortgage 
held  by  Mrs.  Jakway  and  depriving  her  of 
her  security,  permitted  Pochln  to  foreclose 
hlB  mortgage,  and  after  the  decree  and  sale, 
but  before  the  making  of  tbe  sheriff's  deed. 
Mrs.  Anderson  took  from  him  a  quitclaim 
deed,  which.  It  Is  alleged,  amounts  to  nothing 
■nore  than  a  redemption  from  the  sale.  Tbe 
prayer  Is  that  porsonal  Judgment  may  be 
entered  against  both  Nels  and  Olara  Ander- 


Bon  for  the  amount  found  due  her  by  the  decree 
In  the  Pochln  foreclosure,  and  that  the  Judg- 
ment be  made  a  special  lien  upon  the  mort* 
gaged  pranlses.  Both  Nels  and  Clara  An* 
dfflvon  filed  answers,  and  by  a  lengthy  reply 
filed  by  Mrs.  Jakway  the  facts  are  set  out 
more  in  detail;  the  theory  being  that,  Mrs. 
Anderson  having  Joined  with  her  husband  In 
tbe  mortgage  given  to  Mrs.  Thomburg,  she 
is  now  estopped  by  tbe  covenants  therein 
from  setting  up  title  to  the  land  as  against 
that  mortgage.  It  Is  further  claimed  that 
the  money  paid  Pochln  for  tbe  quitclaim 
deed  was  principally  furnished  by  Nels  An- 
derson, and  that  he  is  the  equitable  owner 
of  the  land.  A  decree  went  In  favor  of  tbe 
Andersons,  and  Mra  Jakway  has  brought  tbe 
case  here  by  appeal. 

Among  other  defenses  Interposed  by  the 
Andersons  was  the  statute  of  limitations,  but 
the  decree  entered  does  not  show  what  view 
was  taken  by  the  district  court  of  that  de- 
fense. Whether  Mrs.  Jak^ny  in  her  answer 
in  the  Pochln  foreclosure  action  asked  for  a 
deficiency  Judgment  against  Nels  Anderson, 
who  alone  signed  the  note  secured  by  Mra. 
Jakway'a  m<»r^ge,  does  not  appear,  but  the 
presumption  is  that  no  suchrdlef  was  asked; 
the  foreclosure  decree  not  making  any  refer- 
ence to  such  a  claim  made  either  by  Pocbln 
or  by  Mrs.  Jakway.  We  have,  then,  this 
case:  A  decree  of  foreclosnre  entered  In  De- 
cember, 1806;  a  sale  under  that  decree  which 
was  confirmed  in  June,  1898;  a  deed  from  the 
purchaser  to  Mrs.  Anderson  after  the  con- 
firmation, but  before  the  execntion  of  the 
sheriff's  deed.  The  confirmation  of  the  sale 
divested  Nels  Anderson  of  his  titie  to  the 
property,  and.  while  the  sheriff's  deed  was 
not  executed  until  October,  1808,  he  still  be- 
came tbe  equitable  owner  of  tbe  land  upon 
the  confirmation  of  the  sala  Lamb  v.  Sher- 
man, 19  Neb.  681,  28  N.  W.  319;  Teasel  v. 
White,  40  Neb.  432,  58  N.  W.  1020.  24  L.  R. 
A.  449.  The  sale  and  tbe  confirmation  satis- 
fied the  Pocbln  decree  to  the  extent  of  9600, 
the  amount  Ud  upon  the  land,  and  we  do  not 
see  how  it  can  be  claimed  that  redemption 
from  the  decree  could  thereafter  be  made. 
After  the  sale  to  Pocbln  was  completed  by 
confirmation,  he  could  sell  bis  interest  In  the 
land,  and  Mrs.  Anderson  had  the  same  right 
as  any  other  to  make  the  purchase.  If  the 
money  was  furnished  by  ho-  husband,  that 
fact  might  be  established  In  a  proper  action 
and  tbe  land  subject  to  the  satisfaction  of 
any  Judgment  against  him;  but  it  does  not 
appear  that  Mrs.  Jakway  Is  a  Judgment  cred- 
itor. Cpon  confirmation  of  tbe  sale,  she  was 
entitied  to  a  deficiency  Judgment  against 
Nels  Anderson,  who  alone  signed  the  note 
secured  by  her  mortgage;  but  no  Judgment 
has  yet  been  established  against  blm  for  a 
deficiency,  and,  if  we  treat  the  pleading  in 
tbls  case  as  an  application  for  such  JucUc- 
ment.  tbe  defense  of  tbe  statute  of  limita- 
tions was  Inter poeed  and  ought  to  be  sus- 
tained. 
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In  Durkee  t.  Koebler  (No.  13,796)  103  N. 
W.  767,  it  waa  held  that  an  application  for  a 
•deficiency  Jodgment  should  be  made  within 
the  time  that  the  statute  would  bar  an  action 
on  the  note  or  account  on  which  the  lien  is 
based,  counting  from  the  date  of  confirma- 
tion of  the  sale  of  the  propwty.  More  than 
live  years  from  confirmation  having  elapsed 
before  the  filing  of  this  supplemental  an- 
swer, the  right  to  a  deficiency  Judgment  is 
barred  by  the  statute,  and  the  court  properly 
•dismissed  the  application.  Mrs.  Anderson  is 
not  estopped  by  the  covenants  in  the  mort- 
gage held  by  tin.  Jakway.  She  did  not  hold 
title  to  the  mortgaged  premises  at  the  time 
It  was  gt-vvBr  but  joined  with  her  husband 
only  for  the  purirase  of  releasing  her  dower. 
By  section  4506  of  the  Compiled  Statntee  of 
1903  It  Is  provided  that  a  married  woman 
shall  not  be  bound  by  any  covenant  In  a 
joint  deed  of  herself  and  husband,  and  while 
It  has  been  held  that  this  statute  was  abro- 
gated by  the  married  woman's  act,  so  far  as 
It  attempted  to  release  her  from  covenants 
made  in  a  conveyance  of  property  held 
In  her  own  right  and  In  which  her  husband 
joins,  the  statute  is  stlU  eCTectlve  to  protect 
her  against  covenants  contained  In  a  deed 
in  which  she  joins  with  her  busband  in  a 
conveyance  of  property  owned  by  him  for 
the  sole  purpose  of  releasing  her  dower  Intov 
est 

The  decree  of  the  district  court  was  cor- 
rect, and  we  recommend  Its  affirmance. 

JACKSON.  O,  concurs.  ALBBBT,  O,  not 
■itUns. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  Is  affirmed. 


CHAPMAN  V.  CHAPMAN. 
<Supreme  Court  of  Nebraska.  Sept.  20,  190S.) 

1.  BviDBNOB-nJUDIOUI.  RlOOBD— AUTHBNTZ- 
OATION. 

It  is  indispensable  to  the  authentication 
of  a  judicial  record  of  a  sister  state  that  it 
have  attached  thereto  a  certificate  of  the  pre- 
sidioK  judge  that  the  attestation  Is  'In  due 
form"  or  "in  due  form  of  law." 

2.  Husband  ahd  WirE—SspikEan  BCaihtb- 

NANCE. 

In  case  of  the  separation  of  husband  and 
wife.  It  Is  Incnmbent  upon  the  spouse  first  re- 
pudiating marital  obligations  to  establish  free- 
dom from  fault  and  justlflcatioa  or  excuse  for 
such  conduct 

3.  SaUB— JVDOUENT  IN  OBOSS. 

In  an  action  by  a  wife,  not  for  a  divorce 
of  either  description  authorized  by  the  statute, 
but  simply  to  compel  the  husband  to  provide  her 
an  adequate  support  and  maintenance,  it  is 
error  to  render  a  judgment  tn  her  favor  for  a 
single  sum  In  gross  and  award  execution  there- 
for. 

(Syllabus  by  the  Coart) 

GommlBSlonera'  Opinion.  I>qi>artment  No. 
1.  Error  to  District  Conr^  Cedar  Oonnty; 
Oravea,  Judge. 


Action  by  Florence  Elliott  Chainnan 
against  Hiram  T.  Chapman.  Jodgnkent  for 
plaintiff  and  defendant  teinss  error.  Be- 
Ttfsed. 

J.  O.  Robinson  and  W.  B.  Oontt;  for  plain- 
tiff In  error.  Oorley  *  Woodnmgh,  for  de- 
fendant In  error. 

AMES,  G.  This  Is  an  action  by  a  wife 
against  her  husband,  not  for  a  dlvOTOe  from 
the  bonds  of  matrimony  nor  from  bed  and 
board,  but  to  obtain  a  decree  for  maintenance 
only,  which  she  alleges  that  the  defendant, 
being  a  man  of  large  means  and  ability,  has 
for  a  term  of  years  failed  to  provide;  he 
having  utterly  deserted  her.  The  answer  in 
effect  admits  the  desertion  and  failure  to 
support  bat  Justlflea  by  averring  that  some 
10  years  previous  to  the  b^lnning  of  this 
action  the  defendant,  by  the  judgmoit  of  the 
district  court  of  Cass  county,  in  North  Da- 
kota, obtained  a  divorce  from  the  bonds  of 
matrimony  with  the  plaintiff,  in  an  action 
duly  pending  in  said  court.  In  whicti  the 
plaintiff  bad  entered  her  ap[>earanoe,  and  in 
which  she  had  been  allowed  by  the  court  and 
paid  by  the  defendant  certain  sums  as  "suit 
money"  or  alimony  pendente  lite.  In  her  re- 
ply the  plaintiff  admits  the  beginning  of  the 
suit  in  the  North  Dakota  court,  but  denies 
that  she  was  ever  served  with  process  or 
ever  appeared  therein,  denies  tliat  she  was 
ever  paid  anything  by  way  of  temporary  ali- 
mony in  the  action,  denies  the  rendition  of  a 
decree  of  divorce  in  that  action  as  alleged 
In  the  answer,  and  alleges  that  neither  she 
nor  the  defendant  has  at  any  time  been  a 
resident  of  the  state  of  North  Dakota,  or 
of  the  county  of  Cass  therein,  aqd  ttiat  the 
district  court  of  that  county  never  had  Juris- 
diction of  her  person  or  of  the  subject-mat- 
ter of  a  suit  of  divorce  between  herself  and 
her  husband.  In  short  by  these  and  other 
denials  and  averments  the  entire  proceeding 
in  the  North  Dakota  court  was  pat  in  issue 
as  completely  as  could  have  been  done  by  s 
general  denial,  except  that  It  was  admitted 
that  there  was  some  such  proceeding  or  pre- 
tended proceeding  by  which  the  defendant 
sought  to  justity  his  desertion  of  the  plain- 
tiff and  his  failure  to  support  her. 

To  maintain  the  issues  on  hla  part,  the 
defendant  offered  In  evidence  a  copy  of  the 
judgment  roll  in  the  proceeding  in  the  North 
Dakota  court  which  was  objected  to  on  the 
ground  that  it  was  not  authenticated  in  the 
manner  provided  by  law.  The  defect  of 
which  the  plaintiff  complains  is  the  absence 
of  a  certificate  by  the  presiding  judge  of  the 
coort  that  the  attestation  to  the  record  by 
the  clerk  is  "in  dae  form"  or  "In  due  form  of 
law,"  as  Is  required  by  an  act  of  Congress 
and  a  statute  of  this  state.  Aatboritles  that 
the  absence  of  sach  certificate  is  a  fatal  de- 
fect are  too  numerous  and  too  familiar  tc 
permit  a  contrary  contention,  wtaicb.  indeed, 
counad  tot  plaintiff  do  not  In  this  court  at* 
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tempt  to  make;  bat  be  does  argue  tbat  the 
objection  In  the  court  below  was  so  vague 
and  general  as  to  be  IneffectuaL  The  ob- 
jectioii,  as  appears  by  the  bill  of  exceptions, 
was  in  the  following  form :  "That  the  same 
Is  not  authenticated  as  required  for  the  au- 
thentication of  foreign  records  under  the 
laws  of  this  state  or  by  act  of  Congress  in 
such  cases  made  and  provided."  We  think 
the  language  used  was  sufficiently  definite 
to  invite  especial  examination  of  the  form 
and  language  of  the  certificate  of  authentica- 
tion, which.  If  made,  would  have  disclosed 
the  defect,  and  that  greater  precision  was 
not  required.  The  trial  court  received  the 
document  in  evidence ;  but,  as  the  objection 
goes  to  its  competency,  we  feel  bound  to  ig- 
nore Its  presence  in  the  record.  We  are 
thus  excused  from  discussing  the  evidence 
offered  to  impeach  the  proceeding  la  the 
North  Dakota  court  for  fraud  and  want  of 
jurisdiction,  but  may  note  in  passing  that 
It  sufficed  to  satls^  the  trial  Judge  of  the 
Inralidlty  of  the  decree  attacked. 

The  conclusion  thus  reached  dispenses 
with  a  consideration  of  much  of  the  briefs 
and  arguments  of  counsel  for  plalntlfl  in 
error;  bat  the  foremost  and  prindpal  of 
his  remaining  complaints  is  the  ass^nment 
that  there  Is  no  evidence  that  the  plaintiff 
below  is  a  person  of  good  character  and  free 
from  fault  in  her  marital  relations  with  the 
defendant  As  showing  the  validity  of  this 
objection  counsel  cites  Stewart  on  Marriage 
and  Divorce^  S  179,  and  several  Judicial  de- 
cisions by  courts  of  other  states,  to  the  ef- 
fect tbat  a  wife  who  is  living  apart  from  her 
husband  must,  in  order  to  sustain  an  action 
of  this  kind,  aver  and  prove  that  she  her* 
self  is  free  from  fault  and  tbat  the  separa- 
tion was  not  due  to  her  own  wrong.  But  we 
do  not  think  that  tills  rale  is  intended  to  im- 
pose an  unequal  burden  on  the  wife,  or  to  de- 
prive her  of  the  benefit  of  the  ordinary  pre- 
Homptions  of  Innocence  that  obtain  in  favor 
of  one  r^Iarly  Indicted  by  a  grand  Jury  for 
an  alleged  offense.  There  la  enough  in  the 
record  to  show,  and,  indeed,  it  is  not  dis- 
puted, that  the  defendant  deserted  his  wife 
within  a  short  time  after  his  marriage,  and 
about  10  years  before  the  beginning  of  tliis 
action.  If  be  had  valid  excuse  or  Jostlfica- 
tlon  for  such  conduct.  It  Is  surely  Incumbent 
npon  him  to  make  known  its  nature  and  es- 
tablish It  by  proof.  Upon  the  face  of  the 
traiwactlon  he  is  himself  a  wrongdoer,  and 
it  appears  to  us  that  it  would  be  a  glaring 
Injoatice  both  to  exonerate  him  from  ex- 
plaining his  desertion  and  to  require  the 
plaintiff  to  show  affirmatively  that  she  has 
been  guilty  of  no  act  calculated  to  provoke 
It  We  do  not  think  that  the  rule  Invoked 
by  counsel,  or  any  of  the  anthorltles  cited 
by  him,  sanction  such  a  practice.  The  case 
would  be  quite  different  if  the  plaintiff  had 
left  the  bed  and  board  of  the  defendant  In 
such  a  case  there  would  be  no  impropriety 
In  calling  iq>on  her  to  prove  her  own  free- 
IMN.W.— 06 


dom  from  fault  as  well  as  a  Justification 
for  her  own  conduct  by  that  of  her  husband. 
In  short  the  gist  of  the  rule  Is  that  which- 
ever spouse  has  first  repudiated  the  marital 
obligations  is  rightly  called  iqwn  to  give  a 
valid  reason  for  so  doing. 

There  was  a  Judgment  for  the  wife  for 
the  sum  of  $10,000,  which  the  defendant 
who  prosecutes  error,  complains  of  as  ex- 
cessive and  aa  being  supported  by  insufficient 
evidence.  The  evidence,  in  brief,  is  tliat  he 
was  worth  in  excess  of  $100,000  at  the  date 
of  desertion;  the  wife  being  ignorant  of. 
and  being  unable  to  procure  witnesses  having 
knowledge  of,  the  state  of  his  affairs  since 
that  time.  The  defendant  offered  no  evi- 
dence on  the  subject,  but  complains  tbat 
that  of  the  plaintiff  is  so  remote  as  to  be 
incompetent  We  do  not  think  so.  It  was 
the  best  obtainable  by  her  concerning  a  mat- 
ter within  the  peculiar,  if  not  exclusive, 
knowledge  of  the  defendant  and  it  suffices 
to  raise  a  presumption,  which  be  had  abun- 
dant oi^rtanlty  to  rebut  If  he  could  do  so. 
The  ta.ct  that  he  made  no  such  attempt 
serves  to  strengthen  the  presumption.  We 
think,  however,  that  the  court  erred  In 
awarding  so  large  a  sum,  or,  indeed,  any 
sum  at  all,  in  gross,  for  the  future  support 
and  maintenance  of  the  plaintiff.  Tbat  prac- 
tice was  sanctioned  and  the  contrary  course 
disapproved  by  this  court  in  Cochrane  v. 
Cochrane,  42  Neb.  612,  60  N.  W.  942,  and  in 
McOechle  v.  McGechle,  48  Neb.  263,  61  N. 
W.  692,  but  we  think  without  mature  or 
adequate  deliberation.  Neither  description 
of  divorce  authorized  by  the  statute  is  pray- 
ed for  In  the  petition  or  granted  by  the  court 
nor  does  the  plalntlfl  ask  for  separate  main- 
tenance. She  prays  simply  that  the  defend- 
ant be  compelled  to  support  her  accordingly 
with  his  ability  and  suitably  with  her  station 
in  life,  and  for  aught  that  appears  she  is 
ready  and  wlllli^  to  resnme  marital  rela- 
tions with  him  at  any  time  he  shall  express 
a  wish  or  afford  an  opportunity  for  her  to 
do  so.  The  Judgment  Is  In  form  and  effect 
an  ordinary  Judgment  at  law  that  the  plain- 
tiff have  and  recow  of  and  from  the  defend- 
ant the  sum  of  $10,000  and  costs  of  suit, 
and  that  execution  issue  therefor.  The  de- 
fendant is  considerably  h«r  senior,  and  not 
Improbably  will  predecease  her;  but  she  la 
not  barred  of  her  dower  or  of  her  distributive 
share  in  Ills  estate  In  the  event  she  shall 
survive  him,  and  if,  after  his  payment  of  the 
Judgment  she  should  through  improvidence 
or  misfortune  again  become  destitute,  he 
would  still  remain  obligated  for  her  support 
BO  long  as  the  marriage  relation  should  sub- 
sist, which,  on  the  othw  hand,  might  termi- 
nate by  his  death  on  the  day  after  the  pay- 
ment should  t>e  made.  We  are  ignorant  of 
any  authority,,  statutory  or  other,  for  the 
a!«atlon  for  a  married  woman  of  a  separate 
estate  out  of  the  {ffoperty  of  her  husband 
without  his  consent,  and  such  an  act  would 
have  a  tendency  to  discourage  the  resnmv 
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tlon  of  marital  relations,  which  it  Is  In  the 
interest  of  good  morala  and  sound  pobUc 
policy  to  promote.  We  think  that  the  judg- 
ment of  the  district  court  should  t>e  reversed, 
and  the  cause  remanded,  with  Instructions 
to  receive  such  additional  competent  evi- 
dence pertinent  to  the  subject  of  alimony  . 
as  may  be  offered  by  either  party,  and  to  ; 
award  to  tbe  plaintiff  such  sums,  to  be  paid 
to  iKx  periodically  by  the  defendant,  as  shall 
appear  to  be  within  his  ability  to  and 
be  adeqiute  for  hex  suitable  maintenance. 

It  Is  therefore  recommended  ttiat  the  judg- 
ment be  reversed,  and  the  cause  remanded, 
with  iDStmctlons  to  proceed  In  compliance 
with  tills  opinion. 

LBTTON  and  OLDHAM,  CX3..  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  forgoing  (pinion.  It  is  ordered  that  the 
judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded,  wltii  InstructlonB 
to  proceed  In  compliance  with  this  opinion. 


LINCOLN  TRAOTIOM  00.  T.  SHBPHERD. 
(Suprane  Court  of  Ndiraska.  Sept  20.  1905.) 

Cabbims  IrrjnaT  to  PAaunosB— Evidknce. 

In  an  action  for  damages  by  a  passenger 
asainst  a  street  railway  company,  where  the  de- 
fendant's liability  rests  upon  the  question 
whether  or  not  a  street  car  was  suddenly  and 
carelessly  started  as  tbe  plaintiff  was  about  to 
alight  therefrom,  which  Is  denied,  the  defendant 
is  only  required  to  furnish  sufficient  proof  to 
rebut  that  produced  by  the  plaintiff  npon  this 
point,  and  is  not  required  to  establish  its  free- 
dom from  negligence  by  a  prspondowice  of  the 
evidence. 
(Syllabus  by  the  Court) 

Commlselonara*  Opinion.  D^rtmoit  Na 
1.  Error  to  District  Court  Lancaster  County ; 
Frost,  Ju^e. 

Action  by  Eatherlne  M.  Shepherd  against 
the  Lincoln  Traction  Company.  Judgment 
for  plaintiff,  and  defendant  brings  enat. 
Reversed. 

Clark  &  Allen,  for  plaintiff  In  error.  Stew- 
art ft  Monger,  for  defendant  In  error. 

LBTTON,  C.  This  action  Is  brought  to  re- 
cover for  personal  injuries  which  the  plain- 
tiff alleges  she  suffered  while  a  passenger  up- 
on a  street  car  belonging  to  tbe  defendant 
company.  She  alleges  that  when  she  desired 
to  alight  she  notified  the  motorman  to  stop 
the  car :  that  after  the  car  was  stopped,  and 
while  she  was  in  tbe  act  of  alighting,  tbe  car 
was  negligently,  suddenly,  and  violently 
jerked  and  started  forward,  thereby  throwing 
her  upon  the  brick  pavement  and  causing 
severe  Injuries.  The  defendant,  for  answer, 
denied  these  allegations  and  alleged  that 
while  the  car  was  In  motion  the  plaintiff 
carelessly  and  negligently  alighted  and  step- 
ped down  upon  the  street  that  1^  reason  of 
bet  nesllgsnoe  In  alighting  from  a  mfning 


car  she  fell  upon  the  pavement,  and  that 
the  Injuries  she  received  were  the  result  of 
her  own  carelessness  and  negligence.  These 
allegations  were  denied  by  the  r^ly.  A 
trial  was  had,  resulting  in  a  verdict  and 
judgment  for  tbe  plaintiff,  from  which  tbe 
,  defendant  prosecutes  error.  For  convenience 
;  the  parties  will  be  designated  as  In  the  dte- 
trlct  court 

Etefendant  alleges  that  the  court  erred  In 
giving  instruction  No.  11.  This  iDstmction. 
so  far  as  material  to  this  discussion,  is  as 
follows:  "Tbe  burden  ot  proof  Is  <m  the 
plaintiff  to  prove  by  a  pr^wnderance  of  the 
evidence  that  she  received  the  injuries  while 
being  transported  by  the  defendant  com- 
pany at  or  about  the  time  and  place  alleged, 
and  that  tbe  n^llgence  of  the  company  vras 
the  proximate  cause  of  such  Injuries,  and 
that  by  reason  thereof  the  plaintiff  has  sus- 
tained damages,  and  the  amount  of  such 
damages.  On  the  other  hand,  when  tbe 
plaintiff  has  shown  that  she  met  with  an 
Injury  while  being  transported  by  the  defoid- 
ant.  arising  from  defendant's  management 
and  (veratlon  of  its  car,  then  the  burdea  of 
proof  is  upon  the  defendant  to  prove  by  a 
preponderance  of  the  evidence  that  it  was 
not  guilty  of  the  n^ligent  act  complained  of 
in  the  pialntifTs  petition,  and  as  set  out  tn 
the  first  paragraph  of  these  instmctlans.'* 
The  complaint  made  of  this  instruction  Is 
that  it  is  erroneous  because  It  states  tliat 
the  burden  shifted  to  defendant  to  disprove 
the  "n^llgent  ac^  complained  of  in  the  peti- 
tion. The  brief  of  defendant  was  filed  befbre 
the  opinions  of  this  court  In  Lincoln  Traction 
Co.  T.  Webb,  102  N.  W.  258,  and  Idnecdn  Trac- 
tion Co.  V.  Bdler,  102  N.  W.  262,  were  hand- 
ed down,  and  Is  mainly  taken  up  with  an 
argument  and  citation  of  authorltleB  tm  tbe 
purpose  of  establishing  ttie  ruls^  laid  down  in 
ttiese  cases,  that  It  is  error  to  Instmct  tbe 
jury  In  substance  that  It  is  mOj  necessary  for 
the  plaintiff  to  prove  tiuit  be  was  a  passenger 
and  was  injured,  and  that  tbe  burden  of  proof 
is  then  upon  the  defendant  to  Show  by  a  pn- 
ponderance  of  the  evidoice  that  it  was  not 
guilty  of  tbe  negligent  act  complained  ot 
So  far.  therefore,  this  court  has  already 
adopted  the  doctrine  for  which  tbe  defradant 
contends,  and  the  only  question  necessary 
to  consider  in  this  connection  is  whettaer 
this  instruction  is  in  contraTentlon  of  the 
principles  laid  down  In  the  two  cases  men- 
titmed. 

Instruction  No.  11  consistB  of  two  main 
propositions,  the  first  of  which  ts  to  tbe 
effect  that  tbe  plaintiff  must  prove  (1)  Oiat 
she  received  the  Injuries  alleged  while  beiiv 
transported  tbe  defOidant,  (2)  that  tbe 
n^llgence  of  tbe  company  was  the  proximate 
cause  of  such  Injuries,  and  (3)  that  by  rea- 
son thereof  she  had  sustained  dami^^  to  a 
certain  amount  The  second  proposition  em- 
braced in  the  Instruction  is  (1)  that  when 
tbe  plaintiff  has  shown  that  she  met  with  ao 
injury  while  being  transported,  and  (2)  Itiat 
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the  injnry  anwe  from  ttie  defendant's  man- 
as«nent  and  operation  of  Ita  car,  then  the 
burden  of  proof  Is  on  the  defendant  to  prove 
by  a  prepondavnce  of  the  evidence  that  It 
was  not  gollty  of  the  negligent  act  com- 
plained of.  As  to  the  first  proposition,  we 
bare  heretofore  said  that  It  Is  a  general  mle 
tbat  the  burden  of  proof  Is  always  npon  the 
party  maintaining  the  affirmattve  of  an  Issue. 
Rupp  V.  Sarpy  County  (Neb.)  98  N.  W.  1042; 
Id.,  102  N.  W.  242;  Lincoln  Traction  Co.  v. 
Webb  (Neb.)  102  N.  W.  2Ba   The  first  dlvl- 
flion  of  this  Instruction  lays  down  this  prin- 
ciple, and  correctly  Informs  tlie  Jury  that  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  n^ligence  of  the  company  was  the 
proximate  cause  of  the  Injuries.   The  neces- 
sity of  proving  this  essential  element  to  es- 
tablish the  plaintiff's  case  was  wholly  omit- 
ted from  the  instructions  given  in  the  Webb 
and  Heller  Cases.   In  those  cases  the  Jury 
were  Instructed  that  when  an  injnry  to  a 
passenger  was  proved  the  n^Hgence  of  the 
defendant  was  presumed,  while  In  this  in- 
atructlon  the  Jury  are  correctly  told  that  the 
burden  of  proof  Is  on  the  plaintiff  to  prove 
such  negligence.   As  to  the  second  division 
of  this  Instruction,  the  Jury  were  instructed 
that,  after  the  plaintiff  has  shown  that  she 
met  with  an  injury  arising  from  the  defend- 
ant's management  and  operation  of  the  car, 
the  burden  of  proof  was  upon  the  defendant 
to  prove  by  a  preponderance  of  the  evidence 
that  it  was  not  gollty  of  the  negligent  act 
complained  of. 

It  will  be  seen  that  the  negligence  charged 
In  the  petition  consisted  In  the  careless  act 
of  suddenly  moving  and  jerking  the  car 
when  the  plaintiff  was  in  the  act  of  alight- 
ing. The  case  Is  different  from  one  In 
which  a  collision  or  derailment  occurs,  or 
where  there  is  an  accident  to  the  machinery 
or  appliances  used  as  a  means  of  trans- 
portation. In  such  case  evidence  of  that 
fact  and  of  the  plalntlfiTs  Injuries  arising 
therefrom,  without  other  proof,  raises  the 
presumption  of  negligence.  The  thing  It- 
self speaks.  "Bes  ipsa  loquitur."  And  this 
Is  the  foundation  upon  which  the  doctrine 
rests.  The  plaintiff  Is  not  required  In  such 
a  case  to  prove  that  the  accident  resulted 
from  the  defendant's  negligence,  on  account 
of  the  hardship  he  would  be  under  of  being  1 
compelled  to  seek  evidence  which  might 
lie  wholly  within  the  defendant's  grasp 
and  control.  This  subject  Is  discussed  and  ' 
the  reason  for  the  rule  clearly  shown  in 
Lincoln  Traction  Co.  v.  Webb,  supra ;  the 
opinion  citing  the  cases  upon  which  the 
doctrine  rests  and  which  are  quoted  In  the 
brief  of  defendant  In  this  case.  In  cases 
auch  as  this,  however.  It  is  Impossible  to 
apply  this  rnle.  When  the  plaintiff  had  in- 
troduced testimony  to  substantiate  the  al- 
legation that  the  proximate  cause  of  her 
injury  was  the  careless  starting  of  the  car 
while  she  was  In  the  act  of  alighting,  the 
defendaofa  obligation,  in  order  to  escap* 


llablU^,  was  the  aame  as  In  any  other  case 
of  negligence.  It  was  compelled  to  dis- 
prove this  allegation,  either  by  showing  tbat 
the  sudden  movement  did  not  happen,  or 
that,  although  It  happened,  the  defendant 
was  exercising  all  due  and  proper  care  In 
the  operation  of  the  car  at  the  time  and 
was  free  from  negligence.  The  plaintiff  was 
required  to  go  further  by  her  evidence  than 
in  a  case  where  evidence  is  furnished  by 
the  thing  Itself.  In  such  case  the  legal 
presumption  furnishes  a  part  of  the  plain- 
tiff's case.  There  was  a  direct  conflict  In 
the  evidence  as  to  whether  or  not  the  car 
stopped  as  plaintiff  was  alighting  and  then 
started  forward  with  a  Jerk,  or  whether  the 
accident  was  caused  by  the  plalntUT  step- 
ping from  the  car  while  It  was  In  motion 
and  before  it  stopped.  The  question  wheth- 
er -or  not  the  car  was  negligently  started 
with  a  sudden  jerk  while  the  plaintiff  was 
In  the  act  of  alighting  was  the  crucial  point 
In  the  case,  and  to  require  the  defendant 
to  prove  by  a  preponderance  of  the  evidence 
tbat  this  negligent  act  did  not  occur  was 
Imposing  a  requirement  upon  It  which  the 
law  does  not  justify.  It  was  the  plaintiff's 
duty  to  establish  this  allegation  by  a  pre* 
ponderance  of  the  evidence.  If  the  defend- 
ant produced  merely  sufficient  evidence  to 
balance  that  produced  by  the  plaintiff  upon 
this  point,  it  was  enough.  The  defendant 
was  not  compelled  to  Introduce  any  evidence 
until  the  plaintiff  had  shown  that  the  In- 
Jury  resulted  from  a  negligent  act  and 
after  the  plaintiff  had  Introduced  evidence 
to  that  effect  It  was  only  compelled  to  meet 
the  same  to  the  same  extent  as  In  other 
cases  where  damages  are  sought  for  in- 
juries by  reason  of  negligence,  and  vfas  not 
compelled  to  establish  Its  innocence  by  a 
preponderance  of  the  evidence. 

Plaintiff  In  an  extensive  and  painstaking 
brief  has  cited  cases  from  the  courts  of 
England  and  almost  every  state  and  terri- 
tory in  the  United  States,  using  expressions 
that  where  an  injury  to  a  passenger  has 
been  proved,  arising  from  the  defendant's 
management  and  operation  of  the  means  of 
transportation,  a  presumption  of  negligence 
Is  raised,  and  the  "burden  Is  cast"  upon 
the  defendant  to  show  tbat  It  was  not  neg- 
ligent, or  "that  the  defendant  must  show," 
or  that  '^e  burden  of  proof  Is  upon  the 
defendant"  to  show,  or  "it  rests  upon  defend- 
ant to  establish,"  freedom  from  negligence. 
Though  the  language  employed  in  these 
casee  Is  not  exactly  the  same,  and  Is  used 
with  more  or  less  exactness,  the  Idea  Intend- 
ed to  t>e'  conveyed  is  that  which  Is  expressed 
In  Lincoln  Traction  Co.  v.  Webb,  supra,  as 
follows:  "Where  negligence  Is  proved,  or 
where,  from  the  nature  of  the  accident 
which  was  the  proximate  cause  of  the  In- 
jury, negligence  Is  presumed,  the  carrier  Is 
then  required  to  show  tbat  It  was  In  no 
wise  at  fault"  But  thU  Is  the  extent  of 
the  burden  lmp(»ed  upon  the  defendant 
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and  Is  the  Mme  In  casea  of  carriers  -  of 
paBseogers  as  tn  other  cases  of  negligence* 
and  the  defeodaiit  Is  not  required  to 
come  the  plaintiff's  testimony  by  a  prepon- 
derance of  the  evidence.  In  the  Instant 
case,  as  soon  as  the  defendant  convinces  the 
Jury  that  the  evidence  apon  Its  part  as  to 
the  sudden  starting;  of  the  car  Is  equal  In 
weight  and  credibility  to  that  of  the  plain- 
tiff on  this  point,  It  is  entltied  to  a  verdict, 
and  the  Jury  should  have  been  so  Instructed. 
Where  the  liability  of  the  defendant  depends 
upon  a  question  of  fact,  as  to  which  there 
la  a  direct  conflict  in  tbe  evidence,  an  ln> 
■tmctloa  which  Imposes  a  heavlw  burden 
upon  It  than  Is  proper  ts  prejadldali) 
erroneous. 

Defendant  fnrtiier  complains  of  tbe  over* 
mllng  of  a  motion  for  a  new  trial  npon  the 
ground  of  newly  discovered  evidence.  The 
evidence  offered  was  cumulative  In  ita  na- 
ture, and  It  Is  a  very  close  question  wheth- 
er or  not  it  would  Influence  the  result  npon 
a  new  trial.  Since  a  new  trial  must  be 
granted  on  account  of  the  error  in  the 
instmction,  the  defendant  wlU  be  afforded 
an  opportunity  to  produce  this  further 
evidence  at  that  time. 

We  recommend  that  the  Judgment  of  tlie 
district  court  be  reversed. 

AMES  and  OIJ>HAU,  GC,  concur. 

PER  GTTRIABI.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
the  district  court  Is  reversed. 


RECTOR  V.  ANDERSON  et  al. 
(Supreme  Court  of  MinDesota.  Nov.  3,  1905.) 

1.  Action  —  JoiNDBB  or  Causes— Assault 
Conversion. 

Complaint  coDntrued,  and  held,  that  it 
fltatea  two  causes  of  action — one  f<nr  convenlon 
and  one  for  assault 

2.  n^NAHCT  IN  ComtoH— Coirnuoi  to  Culti- 

VATB  liANn. 
A  contract  for  tbe  cultivation  of  land  on 
shares  construed,  and  held,  followioff  Stranze- 
way  V.  Eisenman,  71  N.  W.  617,  68  Minn.  895, 
that  the  parties  were  tenants  la  common  ai  the 
crops. 

[Ed.  Note. — For  cases  in  point  see  y<A.  82, 
Cent  Dig.  Landlord  and  Tenant,  t  1868.] 

8.  Con  VERSION— Assault— EviDENCK. 

The  evidence  was  not  sufficient  to  sugtaln 
a  verdict  for  the  plaintiff  on  either  cause  of 
action,  and  the  trial  court  rightly  dismissed  tlie 
entire  action. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County ;  Charles  M.  Pond,  Judge: 

Action  by  Joseph  R.  Rector  against  Sadie 
E.  Anderson  and  otb^s.  Verdict  for  plain- 
tiff for  fl.  From  an  order  denying  a  new 
trial,  he  appeals.  Affirmed. 

George  R.  Robinson  (George  T.  Halbort, 
of  counsel),  for  appellant.  Robert  Jamlatm 
and  Day  ft  Enchee,  for  req)ondents. 


START,  a  J.  Action,  as  we  constroe  the 
complaint,  to  recover  damages  for  the  convert 
slon  of  certain  pnvonal  property  and  for  an 
assault  upon  the  plaintiff  by  tbe  defend- 
ants. When  the  plaintiff  rested  iiia  case, 
tin  trial  court,  on  motion  of  the  defotdants 
Anderson  and  Wakeman,  dismissed  both 
causes  of  action  as  to  them  on  the  sronnd 
that  the  evidence  would  not  justify  a  ver- 
dict against  either  of  them  on  either  cause 
of  action.  The  trial  then  proceeded  as  to  tbe 
defendant  Brown  on  tbe  Issue  as  to  the  al- 
leged assault  by  him,  and  a  verdict  was  re- 
turned for  the  plaintiff  for  |1.  The  plain- 
tiff appealed  from  an  order  denyli^  his  mo- 
tion for  a  new  trial.  It  was  stipulated  In 
this  court  that,  If  the  order  appealed  from 
be  affirmed  as  to  the  defendants  Anderson 
and  Wakeman.  It  shall  also  be  affirmed  as 
to  the  defendant  Brown;  but,  If  It  is  re- 
versed as  to  them,  it  shall  also  be  reversed 
as  to  him.  The  question,  then,  tor  our  de- 
cision, iB  whether  the  trial  court  erred  hi 
dismissing  the  entire  action  as  to  the  de- 
fendants Anderson  and  Wakeman. 

The  allegations  of  the  complaint  were  tothe 
effect  following,  namely:   The  plaintiff  and 
the  defendant  Anderson  entered  into  a  writ- 
ten contract  whereby  the  parties  agreed  that 
tbe  plaintiff  should  farm  and  till,  during  tbe 
season  of  farmii^  commencing  April  15.  1002. 
and  ending  March  15,  lOWt,  the  land  of  the 
defendant  Anderson  which  was  described  In 
the  complaint ;  that  the  plaintiff  by  virtue  of 
the  contract  went  into  poaseeslon  of  tbe  land 
and  tbe  buildings  thereon,  andth«>e  remain- 
ed, performing  in  all  things  the  terms  of  the 
contract  on  bis  part,  until  September  27, 1902. 
when  the  defendants  willfully  and  unlaw- 
fully, with  force  and  arms,  eateni.  npon  tbe 
land  and  buildings  thereon,  and  excluded  tiw 
plaintiff  therefinMn,  and  fordbiy  took  posses- 
sion of  all  crops  grown  vptm  the  land,  aud 
converted  tbe  same  to  their  own  use;  tliat 
the  crops  so  forcibly  taken  and  appropriated 
by  tbe  defendants  consisted  of  877  bushels  of 
oata,  40  tons  of  hay,  500  bushels  of  potatoes, 
and  140  acres  of  growing  corn,  one-half  of 
which  this  plaintiff  was  thea  and  there  en- 
titled to,  and  which  was  of  the  reasonable 
value  of  $440 ;  that  by  reason  of  tbe  wrong- 
ful acts  of  aatd  defendants  In  so  fwdbly 
taking  possession  of  said  property  and  ap- 
propriating it  to  their  own  nse  plaintiff  has 
sustained  damage  In  tbe  sum  of  $440.  no  part 
of  which  has  been  paid.   For  a  farther  and 
second  cause  of  action  the  plaintiff  realised 
the  allegations  of  the  first  cause  of  action  as 
to  tbe  leasing  and  possession  of  tiie  land 
and  in  addition  thereto  all^^:    That  on 
the  27th  day  of  September  the  defendants 
wrongfully  and  unlawfully  conspired  and 
confederated  together  to  forcibly  break  and 
enter  upon  tbe  land,  then  In  tbe  quiet  and 
peaceable   possession   of   the  plaintiff,  to 
frighten,  intimidate,  and  prevent  him  frmn 
completing  the  contract,  and  did  then  and 
tha«,  in  pnrsnanoe  of  said  unlawful  purpose^ 
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assanlt  and  wound  blm  with  a  broadax,  then 
and  there  held  in  the  band  of  the  defendant 
Brown,  whereby  plaintiff  was  seriously 
wounded  and  Injured  permanently,  to  hla 
damage  In  the  snm  of  $3,000.  The  d^end- 
ants  Anderson  and  Wakeman  made  separate 
answers  to  the  complaint  The  answer  of  the 
defendant  Wakeman  was  substantially  the 
same  as  that  of  bis  codefendant  And^son; 
hence  It  Is  only  necessary  to  refer  to  her 
answer.  So  for  as  here  material,  her  an- 
swer denied  the  all^atlons  of  the  complaint, 
except  therein  admitted,  and  alleged  that  the 
parties  entered  Into  the  contract,  a  copy  of 
which  was  annexed  to  the  answer ;  that  the 
defendant  compiled  with  all  the  terms  of  the 
contract  on  her  part,  hut  the  plaintiff  failed 
to  perform  the  contract  In  the  particulars  set 
forth  In  the  answer;  that  tbereupcm  she 
altered  upon  the  land  for  the  purpose  of 
caring  for  the  crops  thereon,  but  did  not  di- 
rest the  plaintiff  of  the  possession  there- 
of; and,  further,  that  no  division  of  the 
crops  had  been  made  when  this  action  was 
commenced,  nor  did  the  plalntttt  request  a 
division  thereof.  The  all^timu  of  the 
plaintiff's  second  cause  of  action  were  put  In 
Issue  by  the  answer.  The  plaintiff  clatmed 
on  the  trial  that  he  was  entitled  to  damage 
for  the  forcible  and  alleged  unlawfully  entry 
by  the  defendant  Into  the  house  and  build- 
ings on  the  land.  The  trial  court  ruled  that 
no  damages  were  alleged  in  the  complaint 
for  such  entry,  and,  further,  that  two  causes 
of  action  were  alleged  In  the  complaint— one 
for  the  conversion  of  personal  property,  and 
the  other  one  for  an  assault.  It  Is  apparent 
from  a  mere  reading  of  the  complaint  that 
the  trial  conrfs  constrnctlon  of  the  complaint 
was  correct ;  for  the  damages  claimed  in  the 
first  count  thereof  were  for  personal  property 
alleged  to  have  been  appropriated  by  the  de- 
fendants, and  In  the  second  count  the  claim 
was  for  damages  by  reason  of  the  assault. 
It  follows  that  the  pivotal  question  on  this 
api>ea1  is  whether  the  evidence  was  sufficient 
to  snstain  a  verdict  against  the  defendant  for 
damages,  either  for  the  alleged  conversion 
or  for  the  assault 

1.  The  flrst  question  Is :  Was  the  evidence 
snfflclent  to  snstain  a  verdict  against  the  de- 
ffendanta  for  the  alleged  conversion  of  the 
personal  property?  We  answer  the  question 
In  the  negative.  The  contract  between  the 
plaintiff  and  defendant  Anderson  for  farming 
the  land  by  the  plaintiff  for  a  share  of  the 
crop  was,  so  far  as  here  material,  substantial- 
ly like  those  construed  in  the  cases  of 
Strangeway  v.  Elsenman,  88  Minn.  896,  71 
N.  W.  617 :  Avery  v.  Stewart,  75  MIna  106, 
77  N.  W.  560,  78  N.  W.  244,  and  McNeal  v. 
Rider,  79  HInn.  168,  81  N.  W.  890,  78  Am.  St 
Rep.  437.  The  contract  provided  that  the 
plaintiff  should  carry  on  and  cultivate  the 
farm,  furnish  all  necessary  assistance  to 
work  and  crop  the  farm  and  secure  the  crops 
grown  thereon  in  a  farmerlike  style;  that 
until  a  dlTlBion  thereof  the  title  and  posMs- 


slon  of  all  hay  and  crops  grown  or  produced 
on  the  farm  should  be  and  remain  In  the 
landowner,  the  defendant  Anderson;  that,  if 
the  cropper  failed  to  perform  the  conditions 
of  the  contract  on  bis  part,  the  owners  might 
enter  Into  possession  of  the  farm  and  do  all 
things  agreed  to  be  done  by  the  cropper,  and 
deduct  the  cost  thereof  from  his  share  of  the 
crop;  and,  further,  that  the  owner  should, 
upon  the  performance  of  the  contract  by  the 
cropper  and  upon  reasonable  request  there- 
after made,  give  and  deliver  to  him  on  the 
farm  one-half  of  all  hay  and  crops  raised  on 
i  the  farm.  It  was  held  In  the  cases  cited  that 
the  parties  to  such  a  contract  are  tenants  In 
common  of  the  crops,  but  until  a  division 
thereof  the  title  to  the  whole  thereof  remains 
in  the  owner  of  the  land  as  security  for  the 
performance  of  the  contract  by  the  cropper, 
and,  further,  that  the  cropper  Is  entitled  to 
such  possession  of  the  land  and  the  crops  as 
Is  necessary  to  enable  him  to  perform  the 
contract  on  his  part  Other  than  this,  he  is 
not  entitled  to  the  possession  of  the  crops 
I  until  a  division  thereof. 
I  The  parties  being  tenants  in  common  of  the 
hay  and  crops,  the  landowner  could  not  be 
guilty  of  converting  them,  unless  she  sold, 
destroyed,  or  removed  them  from  the  farm. 
Strong  V.  Colter,  18  Minn.  82  (Gil.  77).  Now, 
the  evidence  Introduced  on  behalf  of  the 
plaintiff  showed  that  when  this  action  was 
commenced  (October  29,  1902),  and  at  the 
I  time  of  the  trial,  none  of  the  hay  w  crops 
;  raised  on  the  farm  had  been  sold  or  removed 
I  by  the  defendant  Anderson,  except  by  the 
mutual  consent  of  the  parties;  that  no  dlvt- 
I  slon  had  been  made  and  none  requested  by 
I  the  plaintiff;  that  the  defendant  on  Septem- 
I  ber  27,  1902,  went  upon  the  farm  and  In- 
J  formed  the  plaintiff  that  she  took  possession 
of  the  farm  because  of  his  failure  to  perform 
his  part  of  the  contract;  that  at  this  time 
there  was  a  large  amount  of  hay  uncut  and 
the  com  and  potatoes  had  not  been  har- 
vested; that  she  left  the  defendant  Brown 
in  posaesslon  to  take  charge  of  tlie  cnttiiv 
of  the  hay  and  the  securing  of  the  cn^;  and. 
further,  that  the  plaintiff  remained  on  the 
premises  until  about  JanoaiTf  1903,  when 
he  voluntarily  left  We  have  fully  consid- 
ered the  evidence,  and  reached  the  conclusion 
that  taking  the  most  favorable  view  of  it 
for  the  plaintiff.  It  was  not  snffldent  to  sus- 
tain a  verdict  against  the  defendants  for  a 
conversion  of  any  of  the  hay  or  crops  raised 
on  the  taxm.  Whether  the  d^^dants*  con- 
duct In  forcing  an  entrance  into  the  house  aa 
the  farm,  which  was  in  the  possession  of 
the  plaintiff,  was  Justifiable,  we  do  not  oon- 
sld«,  as  it  Is  unnecessary  In  view  of  our  con- 
struction of  the  cmuplaint 

2.  The  second  question  la:  Was  the  evi- 
dence sufficient  to  snataln  a  verdict  against 
the  defendants  Anderson  and  Wak«nan  for 
the  alleged  assault?  We  also  answer  this 
question  in  the  native.  The  assault  waa 
committed  1^  the  defendant  Brown  alone; 
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bis  codefeodants  not  being  present  at  the 
time.  The  evidence  does  Dot  Justify  the  In- 
ference that  the  assault  was  committed  by 
Brown  in  the  course  of  his  employment,  or 
that  hlB  wronpful  act  was  directly  or  In- 
directly authorized  by  bis  codefendanta  or 
either  of  them.  We  hold  that  the  trial  court 
did  not  err  In  dIsmlsslDg  the  action  as  to  the 
defendants  Anderson  and  Wakemao. 
Order  affirmed. 


ENGLISH  T.  MINNEAPOLIS  A  ST.  P. 
SUBURBAN  RY.  CO. 
(Supteme  Court  of  Minnesota.  Nor.  17.  190S.> 

1.  PLSADINO  —  AUBNDMEHT  —  CORrOBHINO 

Complaint  to  Bvidenck. 
In  an  action  to  recover  damages  for  per- 
sonal Injnrles  alleged  to  have  been  caused  by 
tbe  n^ligeoce  of  Uie  defendant,  the  complaint 
alleged  that  tbe  defendant  so  carelessly  and  neg- 
ligently oiwrated  and  controlled  the  car  as  to 
cause  the  car  to  collide  violently  with  an  iron 
gate  extending  across  the  tracks  thereby  with 
great  force  throwing  the  plaintiff  against  the 
seats  and  otber  parts  of  the  car.  At  the  trial 
evidence  was  received  from  whldi  it  might 
reasonably  be  inferred  that  the  plaintiff's  in- 
juries were  caused  by  tbe  manner  in  which  tbe 
car  was  handled  by  Uie  motonnan  In  attempting 
to  make  a  sudden  stop,  and  not  solely  by  the 
shock  of  the  collision.  Beld,  that  the  trial 
court  did  not  abuse  its  discretion  In  allowing  the 
plaintiff  to  amend  the  ccnnplaint  in  order  to 
make  the  allegations  conform  to  tbe  evidence. 

[Ed.  Note. — For  esses  In  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  9  603.] 

2.  New  Tbiai.  —  Excbsbivi  Dahaobs  — As- 

SIONUENT  OF  EbBOR. 

Wliere  It  la  claimed  tibat  tbe  damages 
awarded  by  a  Jury  in  an  action  to  recover  un- 
liquidated damages,  such  as  an  action  for  per- 
sonal injuries,  are  excessive  or  Inadequate,  and 
were  given  nnder  the  influence  of  passion  or 
prejudice,  the  motion  must  be  made  in  the  trial 
conrL  under  the  fourth  subdivision  of  section 
5898.  Oen.  St  1894 

S.  AFPBAIi— RBTIEW— EZOEBSIVB  DAHAGKS. 

The  granting  or  refusal  of  a  new  trial  upon 
the  ground  of  excessive  or  Inadequate  damages 
appearing  to  have  been  given  under  the  In- 
fluence of  passion  or  prejudice  rests  in  tbe 
sound  Judicial  discretion  of  tbe  trial  court, 
subject  to  review  in  this  court  under  the  rules 
applicable  to  other  discretionary  orders.  It  can- 
not be  raised  for  tbe  first  time  in  this  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  1  1704;  vol.  8, 
Cent  Dig.  Appeal  and  Bnror.  {  8S7S.] 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court,  Ramsey  Goim- 
ty ;  Oscar  Hallam,  Judge. 

Action  by  Emma  English  against  the 
Minneapolis  &  St.  Paul  Suburban  Railway 
Company.  Verdict  for  plaintiff.  Motion  for 
Judgment  notwithstanding  tbe  verdict  or  for  a 
new  trial  denied,  and  defendant  appeals. 
Affirmed. 

Munn  &  Tfaygeson,  for  appellant  H.  A. 
fjoughran,  for  respondent 

ELLIOTT,  J.  On  the  29th  day  of  Decem- 
ber, 1904,  the  respondent  was  a  passenger  on 
one  of  appellant's  cars  then  being  operated 
between  Stillwater  and  St  PauL  At  a  jfoiDt 


on  the  line  of  railway  at  or  near  Uie  village 
of  North  St  Paul,  where  the  street  railway 
Interaects  the  tracks  of  tiie  Wisconsin  Central 
Railway  Company,  the  car  In  which  respond- 
&cit  was  riding  collided  with  a  semaphore 
signal  which  extended  across  the  tracft  at 
that  point,  and  came  to  a  sudden  stop.  The 
respondent  claimed  that  she  was  injured  by 
reason  of  such  collision  and  the  sudden  stop- 
ping and  Jerking  of  the  car,  and  In  an  action 
to  recover  damages  for  such  Injuries  received 
a  verdict  In  her  favor  for  the  sum  of  $1,500. 
The  appellant's  motions  for  Judgment  not- 
withstanding the  verdict  or  for  a  new  trial 
were  denied,  and  tbe  case  comes  to  this  court 
upon  appeal  from  this  order.  The  ai^llant 
seeks  to  have  the  order  lerersed  on  the 
grounds:  (1)  Error  of  the  trial  court  in  per- 
mitting the  plaintiff,  at  tbe  close  of  the  evi- 
dence, to  amend  the  complaint;  (2)  that  tbe 
verdict  of  the  Jury  was  excessive  and  given 
nnder  the  Influence  of  passion  and  prejtidice : 
and  (3)  erroneous  rulings  of  the  trial  court 
in  tbe  reception  and  rejection  of  evidence. 

1.  Tbe  complaint  as  It  originally  stood  al- 
lied, as  grounds  of  n^lig^ce  upon  which 
the  right  of  action  was  predicated,  that  "while 
this  platntifl  was  a  pasaei^er  upon  one  of  de- 
fendant's cars  said  defendant,  Its  sorvants. 
ag^ts,  and  employtt.,  then  and  there  having 
the  control,  manag^nent  and  direction  of 
said  car,  so  carelessly,  negligently,  recklessly, 
and  unsklllfully  managed,  operated,  and  con- 
trolled said  car  and  said  street  railway  and 
their  equipment  as  to  cause  the  car  npon 
which  plaintiff  was  riding  to  violently  and 
with  great  force  and  speed  collide  wltb  an 
Iron  gate  extended  across  the  track  of  said 
railway  company  at  said  point  as  aforesaid, 
thereby  with  great  force  throwing  this  plain- 
tiff from  her  seat  against  other  seats  and 
parts  of  said  car,  thereby  seriously  InJarlDg." 
etc.  At  the  close  of  the  testimony  tbe  plain- 
tiff asked  leave  to  amend  the  complaint,  so 
.  aa  to  make  the  same  conform  to  the  facts 
'  proven,  by  Inserting  before  tbe  words  "there- 
by with  great  force  throwing  this  plaintiff*' 
,  tbe  words  "and  then  and  there  sndd^y  J««- 
'  ed  and  stopped."  This  amendment  was  al- 
lowed. Appellant  contends  that  the  Issue 
was  thus  changed  from  that  tendered  by  the 
complaint,  and  with  reference  to  which  the 
evidence  was  c^ered  and  received,  and  that 
It  was  thereby  prejudiced.  We  think  tbs 
amendment  was  properly  allowed. 

The  record  shows  that  both  plaintiff  and 
defendant  introduced  evidence  for  the  pur- 
pose of  showing  the  manner  in  which  the  car 
was  handled  at  the  time  of  tbe  accident  and 
Immediately  thereafter.  Without  objection 
on  the  part  of  defendant  plaintiff  testified  as 
follows :  "We  were  riding  along  the  same  as 
usual  for  most  of  the  way  over,  and  the  car 
collided  with  this  iron  gate,  throwlt^  me 
against  the  seat  As  I  went  to  rise  up  I  was 
thrown  against  tbe  seat  •  •  •  When  I 
raised  to  go  out  I  was  thrown  against  a  seat 
and  knocked  backward  Into  tbe  seat  afaln. 
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*  •  •  When  I  kind  of  rallied  from  that, 
I  tried  to  get  ont  of  the  car,  and  I  was 
thrown  by  tbe  side  against  the  corner  of  the 
other  seat  •  *  •  The  first  that  I  no- 
ticed was  they  come  together  with  sncb 
I  smaah  that   it  Jarred  the  wtiole  car. 

*  *  *  It  seemed  to  slide  against  some- 
thing, and  trying  to  stop,  and  then  jerked — 
gave  several  jerks;  the  only  way  I  can  ex- 
plain It"  In  answer  to  the  question.  "And 
it  was  In  one  of  those  Jerks,  you  say,  that  you 
were  thrown  against  the  seat!"  The  witness 
answered,  "Yes,  sir."  On  cross-examination 
the  following  questions  and  answers  appear  in 
the  record:  "Q.  You  didn't  notice  it  until  you 
■mashed  into  It?  A.  No,  sir.  Q.  And  then  did 
the  car  stop  when  it  smashed  into  tbe  sema- 
phore? A.  Well,  it  came  to  a  sudden  stop, 
and  then  it  Jerked.  Q.  Jerked  and  started 
up  again,  eh?  Just  as  It  struck  the  sema- 
phore? A.  Well,  I  suppose  that  was  when 
it  was.  There  was  a  sudden  crash  and  a 
Jerk,  and  then  It  jerked  different  times,  once 
or  twice,  afterwards,  that  I  know  of."  Later 
the  witness  said:  "As  I  got  into  the  aisle 
and  started  to  go  out,  the  car  Jerked,  and  I 
struck  this  side  on  the  end  of  the  seat"  De- 
fendant's counsel  then  asked:  "That  Is,  af- 
ter you  got  In  the  aisle?  A.  Yes,  sir.  Q. 
You  are  sure  that  the  car  got  another  jerk? 
A.  Yes,  sir;  it  surely  did.  Q.  So  that  af- 
ter falling  forward  on  the  seat,  the  car  made 
another  jerk  and  catched  you  back  In  the 
left  side?  Is  that  the  way  it  is?  A.  I  was 
ttirown  kind  of  against  the  end  of  the  seat" 
The  cross-examination  continued  along  this 
line  for  tbe  purpose  of  showing  the  effect  on 
the  witness  of  tbe  several  "jertcs"  wblcb  she 
claimed  the  car  made. 

The  witness  Tllden,  called  by  plaintiff,  tes- 
tified: "Well,  the  first  we  knew  there  was 
a  crasli,  and  as  soon  as  I  heard  this  crash  I 
got  up.  It  was  a  crash  and  a  jar,  and  this 
thing  came  along  and  smashed  the  window. 

*  *  *  When  we  struck  this  gate,  it  was  a 
crash  and  jar,  and  then  the  car  came  to  a 
etap  very  sudden."  Witness  Hollering  tes- 
tified: "There  was  a  crasli,  and  we  all 
Jumped  up  and  ran  towards  the  back  end  of 
the  car,  and  then,  of  course,  after  tbe  crash 
the  car  stopped.  •  •  ♦  It  stopped  with 
a  jerk.  •  *  •  I  think  it  did  strike  more 
than  once.  •  •  •  I  am  sure  It  did."  The 
witness  Lunden  testified  that  tbe  stop 
"seemed  to  be  of  a  kind  of  jolty  nature,"  and 
on  cross-examination  be  was  asked:  "Well, 
now,  there  was  Just  one  stt^  there,  wasn't 
tbere?  That  is,  there  was  Just  one  stop  at 
tbe  time  of  that  allied  accident  then? 
There  was  just  one  stop  of  the  car,  then  it  went 
across  tlie  track  and  stopped  again  ?  A. 
Why,  no;  there  seemed  to  be  two  or  three 
sudden  Jerks."  Tbe  witness  Heiiicke  testi- 
fied that  the  car  stopped  very  '^suddenly,  wlUi 
a  Jerk — with  three  Jerks." 

For  tbe  defendant  tbe  witness  Stewart 
tbe  conductor  on  tbe  car.  testified  that  tbe 
track  was  slippery  and  downgrade  towards 


the  crossing;  that  after  striking  tbe  sema- 
phore the  car  stopped  with  the  rear  end 
at>out  18  feet  from  the  semaphore;  that 
striking  the  semaphore  bad  no  effect  on 
tbe  car,  other  than  to  break  the  glass  in 
the  windows;  that  brakes  were  applied  be- 
fore reaching  tbe  semaphore ;  that  tbe 
wheels  were  sliding;  that  the  car  did  not 
come  to  a  abort  stop  there;  that  tbe  stop 
was  not  violent  enough  to  throw  any  one 
down;  that  tbe  motorman  bad  applied  tbe 
air  before  It  struck.  "I  did  not  feel  the 
jar;  did  not  notice  any  Jar;  did  not  have  a 
sudden  stop."  The  witness  Nenmlller,  for 
defendant  testified  that  tbe  car  did  not 
come  to  a  sudden  stop.  "I  did  not  get  a 
Jolting.   It  was  not  a  jolting  motion." 

It  appears  from  this  brief  abstract  of  a 
portion  of  tbe  testimony  that  the  manner  In 
wblcb  tbe  car  was  bandied  by  tbe  defeud- 
aot's  employte  was  fully  covered  by  the 
evidence  offered  by  both  plaintiff  and  de- 
fendant Upon  this  condition  of  the  evi- 
dence It  was  clearly  wlttiln  the  discretion  of 
tbe  trial  court  to  allow  tbe  plaintiff  to 
amend  her  complaint  in  order  that  it  might 
conform  to  tbe  evidence. 

2.  On  the  motion  for  a  new  trial  the  de- 
fendant claimed  that  the  verdict  should  be 
set  aside  because  It  was  not  justified  by 
the  evidence.  Tbla  did  not  raise  the  ques- 
tion of  excessive  damages  given  under  tbe 
infiuence  of  passion  and  prejudice.  We 
tiBve  recently  held  that:  "In  actions  to 
recover  unliquidated  damages,  such  as  ac- 
tions for  [>ersona]  injuries,  libel,  slander, 
and  similar  actions,  where  the  plaintiff's 
damages  cannot  be  computed  by  mathemat- 
ical calculation,  and  are  not  susceptible 
of  proof  by  opinion  evidence,  and  are  within 
tbe  discretion  of  the  jury,  the  motion  for 
new  trial  on  the  ground  of  excessive  or  In- 
adequate damages  should  be  made  under 
tbe  fourth  subdivision  of  section  S398,  Gen. 
St  1894;  and  In  such  cases  the  court  will 
not  interfere  with  Uie  verdict  unless  the 
damages  awarded  appear  clearly  to  be  ex- 
cessive or  inadequate,  as  tbe  case  may  be, 
and  to  have  been  given  under  tbe  Influence 
of  passion  and  prejudice."  Mobr  v.  Wil- 
liams (Minn.)  104  N.  W.  12.  The  granting  or 
refusal  of  a  new  trial  on  the  ground  of  excess- 
ive or  inadequate  damages  rests  in  the 
sonnd  Judicial  discretion  of  tbe  trial  court 
and  it  la  therefore  necessary  that  tbe  trial 
court  should  have  the  opportunity  to  exer- 
cise Its  discretionary  power  In  this  respect 
Mohr  V.  Williams  (Minn.)  104  N.  W.  12; 
Pratt  V.  Pioneer  Press,  32  Minn.  217,  20  N. 
W.  87. 

The  queation  was  not  raised  on  the  mo- 
tion for  a  new  trial,  and  it  was  not  until 
the  case  reached  this  court  that  the  defend- 
ant assigned  as  error  that  "the  court  erred 
in  holding  that  tbe  verdict  of  the  Jury  was 
not  excessive  and  was  not  influenced  by 
passion  and  prejudice."  It  follows  that  as 
said  In  SeTema  r.  Brainard,  61  Minn.  265, 
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63  N.  W.  477 !  "Whether  the  damages  were 
excessive  we  are  not  at  liberty  to  determine, 
because  the  record  does  not  show  that  the 
appellant  ever  applied  to  the  court  below 
for  a  redaction  of  the  amount  of  the  damages, 
or  that  be  made  a  motion  for  a  new  trial 
because  the  damages  assessed  by  the  Jury 
were  excessive.  In  order  to  have  present- 
ed that  question  properly  upon  this  appeal, 
the  court  below  should  have  exercised  Its  dis- 
cretion and  Judgment  upon  the  matter,  and 
then  his  decision  or  order  would  bave  been 
reviewable  here." 

3.  The  appellant  assigns  as  error  the  re- 
fusal of  the  court  to  charge  "that,  while  the 
Jury  are  Judges  of  the  credibility  of  witness- 
es, at  the  same  time,  If  testimony  given  by  a 
witness  contradicts  actual  physical  condi- 
tions and  facts  surrounding  the  accident, 
the  Jury  have  no  right  to  consider  such  testi- 
mony." Whatever  might  have  been  said  as 
.to  the  propriety  of  this  Instruction  If  the 
complaint  had  not  been  amended,  It  certain- 
ly was  not  applicable  to  the  Issue  as  actu- 
ally submitted  to  the  Jury. 

The  other  assignments  of  error  relate  to 
the  reception  or  rejection  of  evidence.  We 
have  given  them  all  careful  consideration, 
and  And  no  error  which  would  Justify  a  re- 
versal of  the  order  of  the  trial  court. 

Order  affirmed. 

KRONING  T.  ST.  PAUL  CITY  RT.  CO. 
(Supreme  Court  of  Minnesota.  Nov.  8,  1905.) 
AFPBAL  —  JUBISDICTIOK  —  RBUAHD  —  NEWLT 

Discovered  Evidence. 
This  court  has  Jurisdiction  to  remand  a 
case  and  the  record  thereof  to  the  trial  court, 
to  enable  the  appellant  to  renew  a  motion  for  a 
new  trhU  on  the  ground  of  newly  discovered 
evidence  arising  since  the  filing  of  the  return 
in  this  conrt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  % 
Cent.  Dig.  Appeal  and  Error,  I  4387.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Ollu  B.  Lewis,  Judge. 

Action  by  Daniel  Eroning  against  the 
St  Paul  City  Railway  Company.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.   Case  remanded. 

Mmm  &  Tbygeson.  for  appellant  H.  A. 
Loughran,  for  respondent 

START,  C.  J.  Motion  to  remand  the  case 
and  return  herein  to  the  district  court  to 
enable  the  appellant  to  amend  and  renew  its 
motion  for  a  new  trial  on  the  groimd  of  new- 
ly discovered  evidence  arising  since  the  fil- 
ing of  the  return  In  this  court 

The  first  questloD  to  be  considered  is 
whether  this  court  can  legally  remand  the 
case  for  the  purpose  stated.  It  is  well 
settled  that  this  court  may  remand  a  case 
and  the  return  to  the  trial  court,  with  leave 
to  the  party  asking  for  the  remand  to  apply 
to  that  court  to  correct  the  record  In  accord- 
ance with  the  facta  or  to  procure  an  amend- 


ment of  the  record.  Pbcenlz  t.  GarduCT, 
13  Minn.  294  (Gih  272)  ;  Chesley  v.  Boom 
Co.,  89  Minn.  83,  38  N.  W.  769.  But  the  appli- 
cation for  relief  in  this  case  is  not  merely  one 
to  remand  the  case  for  the  purpose  of  secur- 
ing a  correction  of  the  return  or  supplying 
omissions  therein.  It  is  more  radical,  for  the 
appellant  seeks  to  have  the  case  remanded 
for  the  purpose  of  asking  the  trial  court  to 
reconsider  the  motion  for  a  new  trial  upon 
a  ground  never  before  suggested  to  the  court 
The  radical  character  of  the  motion,  however. 
Is  not  the  test  of  the  question  whether  we 
have  Jurisdiction  to  grant  It,  although  tbe  un- 
usual character  of  tbe  relief  sought  is  a 
cogent  reason  why  the  power.  If  it  exists, 
should  he  exercised  with  caution.  The  ap- 
pellate Jurisdiction  of  this  court  is  not  deriv- 
ed from  the  Legislature,  but  from  the  Consti- 
tution (article  6,  9  2),  and  is  expressed  tha«- 
in  in  these  words:  "It  shall  have  •  •  • 
appellate  Jurisdiction  In  all  cases  both  Id 
law  and  equity."  This  general  grant  of  pow- 
er carries  with  it  by  necessary  tnteDdmeot 
every  other  power  reasonably  necessary  for 
the  complete  exercise  In  all  cases  of  the  Ju- 
risdiction conferred.  County  of  Brown  v. 
Winona  Land  Co.,  88  Minn.  897,  37  N.  W. 
949;  State  v.  Leftwicb,  41  Minn.  42.  42  N. 
W.  598.  It  was  by  virtue  of  this  Implied 
power  that  the  cases  were  remanded  in  tbe 
decisions  we  have  cited.  We  therefore  hold 
that  we  have  Jurisdiction  to  grant  the  re- 
lief prayed  for  by  the  motion,  if  the  appellant 
has  shown  itself  entitled  to  it 

Counsel  for  the  respondent  urges  that  the 
appellant  has  not  shown  Itself  entitled  to  tbe 
relief  asked,  for  the  reason  that  it  has  not 
shown  due  diligence,  and  that  the  alleged 
newly  discovered  evidence  la  simply  Impeach- 
ing evidence,  and  not  of  a  character  to  ren- 
der It  probable  that,  if  the  evidence  be  given 
on  a  new  trial,  it  would  change  the  result 
These  matters  are  to  be  decided  by  tbe  trial 
court  in  the  exercise  of  a  sound  discretion. 
We  are  limited  to  the  inquiry  whether  enongta 
has  been  shown  to  Justl^  the  conclusion  that 
tbe  appellant  Is  Justly  entitled  to  an  opportn- 
Qlty  to  present  the  questions  to  the  trial 
court  and  obtain  its  decision  thereon.  Tbe 
rule  that  neither  cumulative  nor  Impeacbln; 
evidence  newly  discovered  Is  a  ground  for  a 
new  trial  is  not  an  inflexible  one,  but  it  mu5t 
yield  to  the  demands  of  Justice  in  exceptional 
cases.  If  the  showing  here' made  is  insuffi- 
cient as  a  matter  of  law  to  entitle  the  appel- 
lant to  a  new  trial,  Its  motion  must  be  de 
nied.  On  the  other  hand,  If  the  showing  it 
such  that  it  Is  reasonably  clear  that  the  ap- 
pellant should  have  tbe  opportunity  to  pre- 
sent Its  claim  for  a  new  trial  to  the  district 
court  for  Its  decision,  the  motion  must  be 
granted.  We  have  fully  considered  the  mer- 
its of  the  motion,  and  have  reached  the  con- 
clusion that  It  should  be  granted.  We  re- 
frain from  diacnsslns  tbe  alleged  facts, 
the  obvious  reason  that  th^  must  be  passed 
upon  by  the  trial  court 
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It  Ib  therefore  ordered  that  the  cose  and 
return  be,  and  tbey  are  berebr,  remanded 
to  tbe  district  court  of  the  eonnty  of  Ramsey 
to  enable  the  appellant  to  renew  Its  nwtion  In 
that  court  for  a  new  trial  on  tbe  further 
ground  of  newly  discovered  evldoice,  and, 
further,  that  In  case  the  district  court  shall 
grant  such  motion  tbte  remand  shall  there- 
upon become  absolute,  but,  If  tbe  motion  be 
denied,  then  tbe  decision,  with  the  proceed- 
ings relevant  thereto,  be  made  a  part  of  tbe 
original  retnm  to  this  court,  and  tbe  wbole 
thereof  be  returned  without  unnecessary  de- 
lay for  further  proceedings  thereon  In  this 
court  upon  the  appeal  now  pending. 


GABON  r.  POWERS-SIMPSON  CO. 
(Supreme  Court  of  Minnesota.  Not.  17,  1905.) 

1.  Mabteb  Ann  Servant — Belationshif — 

QOEffllOn  FOB  JUBT. 

The  relationship  of  master  and  servant  rests 
upon  contract,  express  or  implied,  and  where 
tnere  Is  dispate  of  fact  as  to  whether  tbe  c(hi- 
tract  of  employment  was  made  with  an  Inde- 
pendent contractor  or  tbe  employer  of  such 
contractor  it  is  for  a  Jory,  noder  proper  instrnc- 
tioHB,  to  determine  the  controrersy. 

[Eld.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  |  1004.] 

2.  Saub— Btidknck. 

In  this  case,  involving  recovery  for  personal 
Injaries  caused  by  alleged  negligence,  there  was 
such  a  dispute  of  fart  concerning  the  party 
employhur  the  plaintiff  as  rinmla  have  been 
mbmitted  to  a  jury. 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Court,  St  Louis 
County;  Homer  B.  Dlbell,  Jadge. 

Action  by  Archlle  Caron  against  the  Pow- 
ers-Simpson Company.  Verdict  for  defend- 
ant From  an  order  granting  a  new  trial, 
It  appeals.  Affirmed. 

Marshall  &  Whipple,  for  ai^dlant  John 
Jenswold,  Jr.,  for  respondent 

JAOOABD.  J.  The  plaintiff  was  at  work 
on  the  top  of  a  rollway  of  logs,  which  were 
being  piled  by  means  of  skids.  While  he 
was  assisting  In  raising  the  skids,  the  pile 
of  logs  broke,  rolled,  and  fell  over  and  upon 
him,  and  produced  the  damages  here  sought 
to  be  recovered.  This  action  was  based  on 
the  alleged  negligence  of  tbe  defendant  and 
appellant,  causing  the  pile  of  logs  to  break. 
The  Jury  brought  In  a  verdict  for  the  de- 
fendant, which  the  court  on  motion  set  aside. 
From  bis  order  granting  a  new  trial  this 
appeal  was  taken. 

Tbe  defendant  upon  trial  Introduced  testi- 
mony tending  to  show  that  the  plaintiff 


was  not  In  tbe  employ  of  the  defendant 
Powers-Simpson  Company,  but  was  In  the 
employ  of  P.  M.  Broderlck,  who  for  present 
purposes  will  be  regarded  as  an  Independent 
contractor,  through  whose  alleged  negligence 
be  was  Injured.  Tbe  court  charged  as  a 
mattw  of  law  that  the  plaintiff  was  the 
employ6  of  Broderlck,  and  not  of  tbe  de- 
fendant Powers-Simpson  Company.  Tbe  ini- 
tial and  essential  question  In  the  case  Is 
whether  or  not  tbe  testimony  was  so  con- 
clusive as  to  Justify  this  charge.  It  Is  ele- 
mentary that  the  relation  of  master  and 
servant  rests  upon  contract,  express  or  Im- 
plied, and  that,  when  there  is  dispute  of 
fact  as  to  tbe  pawns  by  whom  that  con- 
tract was  made,  tbe  jury  under  proper  In- 
structions must  determine  tbe  ccmtroversy. 
There  was  evidence  In  this  case  tending  to 
show  the  following  facts,  viz. :  Tbe  presi- 
dent of  the  defendant  company,  Mr.  Powers, 
personally  hired  one  Al  Caron,  assigned 
him  as  foreman  of  what  was  known  as 
"Broderlck's  Camp,"  and  directed  him  to 
hire  more  employes.  Thereafter  Al  employed 
plaintiff  at  Duluth  for  agreed  wages,  and. 
returning  with  blm^  met  Powers,  who  per- 
sonally drove  them  all  out  to  camp.  After 
plaintiff  was  hurt  Mr.  Powers  wrote  to  the 
mother  superior  of  a  hospital  at  Duluth 
concerning  the  plaintiff  as  follows:  "I  am 
very  sorry  that  one  of  our  men  what  was 
working  for  us  only  1^  dajrs  met  with  an 
accident  that  bad  to  take  his  leg  off  at 
your  hospital  a  few  days  ago.  Would  like 
to  have  you  take  tbe  t>est  of  care  of  him, 
and  will  get  a  collection  from  tbe  men  to 
help  pay  you  for  your  trouble,  as  tbe  poor 
fellow  had  not  a  cent  at  the  time  of 
accident  and  I  think  be  Is  a  good  worthy 
fellow."  This  and  other  evidence,  unneces- 
sary to  be  here  referred  to,  was  sufficient 
to  make  It  a  question  of  fact  for  the  jury 
to  determine  whether  the  plaintiff  was  In 
the  employ  of  Broderlck  or  of  the  Powers- 
Simpson  Company.  Tbe  court  accordingly 
properly  granted  a  new  trial. 

The  other  principal  assignment  of  error 
la  based  ui>on  the  contention  that  even  upon 
the  theory  of  plaintiff's  employment  by  tbe 
defendant  a  verdict  for  plaintiff  could  not 
stand,  because  it  must  be  Impossible  for  tbe 
plaintiff  to  show  actionable  negligence  on 
tbe  part  of  the  defendant,  and  that  the 
facts  show  assumption  and  appreciation  of 
risk  by  the  plaintiff.  We  are  of  opinion 
that  upon  tbe  record  here  this  contention 
should  not  be  sustained.  Inasmuch  as  tbe 
case  Is  subject  to  a  new  trial,  we  forbear 
from  discussing  these  questions  at  length. 

Order  affirmed. 
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STATE  w  rel.  BHEBHT  V.  BATB8,  Sberifl 

of  Sl  Loais  Goimt7. 
(SQpreme  Gonrt  of  Minnesota.  Not.  10,  1905.) 

GsnnNAL  Law— JusisDicnoiv— OOKFLAinT— 
SuFFicirwcr. 
The  law  regalatiog  criminal  procedure  of  a 
mnnicipalitr  provided  that  when  an  olFeoder 
was  in  ctutody  be  sbonid  be  brought  before  the 
court  without  process,  and  the  clerk  should 
enter  upon  the  records  of  the  court  a  brief 
statement  of  the  offense  with  which  he  was 
charged,  the  statement  to  stand  in  place  of  a 
complaint.  Relator,  baving  been  arrest^  with- 
out a  warrant,  was  taken  before  the  conrt 
charged  with  drunkenness  and  disorderly  con- 
duct, and  the  record  of  the  proceedings  Is  as 
follows :  "The  Ci^  of  Dulnth  t.  Joseph  Sheehy. 
Being  drunk  and  disorderly.  September  21, 
1004,  on  complaint  at  Officer  Wilcox,  defendant 
(Joseph  Sheehy),  being  In  court,  pleads  not 
guilty.  Trial  Bet  for  11  o'clock  a.  m.  to-dav. 
Bail  fixed  at  $250.00,  lo  default  of  which  de- 
fendant rmanded  to  the  city  Jail.  September 
21,  1004,  11  a.  m.  Case  called.  Defendant  in 
court.  Frank  Wilcox,  James  Dingwall,  James 
Rocevell,  and  Walter  Lloyd  called,  sworn,  and 
testified  for  the  city.  City  rests.  Joseph 
She^,  Bert  Sommerfteld,  Norman  Bain,  and 
Peter  Quinn  called,  sworn,  and  testify  for  the 
defradant.  Defendant  rests.  Thereupon  the 
court  adjudges  the  defendant  guilty  and  sen- 
tences him  to  be  committed  to  the  county  jail 
for  a  period  of  siztr  (60)  days  at  labor.  De- 
fendant committed."  Held,  the  coart  did  not 
acquire  Jurisdiction  of  relator,  for  the  reaaoii 
that  the  complaint  failed  to  state  a  pnblic 
offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17. 
Cent.  Dig.  Drunkards,  S  12.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St  LouIh 
County ;   Homer  B.  Dibell,  Judge. 

Application  by  the  state,  on  the  relation  ot 
Joseph  Sheehy,  for  writ  of  habeas  corpus 
against  WllltBm  J.  Bates,  sheriff  of  St.  Loufs 
county.  From  the  order  discharging  the 
writ,  relator  appeals.  Beversed. 

John  H.  Martlii,  L.  0.  Harris,  and  Uoiiti 
B^m,  for  appellant  Tbomas  J.  McKeon, 
Asst  City  Atty.,  for  respondent 

LEWIS,  3.  Relator  was  arrested  In  tbe 
city  of  Dulntb,  September  20,  1804,  by  a 
police  officer  <a  that  city,  wlttwat  a  warrant, 
was  lodged  In  the  dty  Jail  overnight,  and  the 
next  morning  brongbt  before  the  mtuUdpel 
court  upon  a  charge  of  drunkenness  and 
disorderly  conduct,  to  Which  be  pleaded  not 
guilty,. was  tried,  found  guilty,  and  com- 
mitted to  the  county  Jail  for  tbe  period  of 
60  days  at  labor.  Relator  appealed  to  tbe 
Supreme  Court  from  tbe  Judgment  of  tbe 
monldpal  court  but  the  appeal  was  dis- 
missed. Fending  tbe  appeal  be  was  released 
on  ball,  but  upon  dismissal  tbereof  was 
again  recommitted  to  Jail.  Proceedings  In 
habeas  corpus  were  then  commenced  in  the 
district  coutt  In  St  Louis  county,  and  after 
a  hearing  the  writ  was  discharged  and  relator 
again  remanded  to  Jail.  From  that  wder 
appeal  was  taken  to  this  court  under  chapter 
327,  p.  734,  Oen.  Laws  1885. 

Of  the  several  proposltionB  ui^;ed  on  behalf 


of  relator  as  the  ground  for  bla  diacbarge 
from  custody,  we  will  consider  only  one,  tIs., 
whether  the  municipal  court  acquired  Juris- 
diction to  try  the  relator  and  impose  sentence. 
Relator  was  arrested  and  tried  under  the 
provisions  ct  the  city  (wdlnanoe,  which  In 
part  reada  as  follows :  "It  shall  be  unlawful 
within  any  public  street,  ground  oc  thorough- 
fare, w  in  any  public  theater,  ball,  shop  or 
store,  or  other  public  place  within  the  limits 
(Hf  tbe  dty  of  Dulnth.  for  any  peram  to  take 
part  In,  Indte  or  encourage  any  brawUnt 
disorderly  noise,  sboatlng^  ^9*^**g  or  other 
disturbance  of  the  public  peace,  or  within 
such  public  place  to  ccmimit  or  encourage  tbe 
making  or  committing  of  any  assault  or 
battery,  or  to  atv»ear  in  such  public  place  io 
a  state  of  open  drunkenness,  w  for  anj  per- 
son to  appear  in  sudt  public  place  In  a  state 
of  open  drunkomeas.  •  •  Section  82,  c 
58,  p.  e02,  Sp.  Laws  1881,  part  of  an  act  per 
talnlng  to  ttie  Jurisdiction  of  tbe  monldpal 
court  of  tbe  dty  oi  Dulntb.  reads:  "Crim- 
inal Proceedings— How  Conducted.  Com- 
plalDts  in  criminal  cases,  where  the  deCendant 
is  not  in  custody,  may  be  made  to  the  court 
while  in  session,  or  to  the  Judge  orderk  when 
not  In  session,  and  shall  be  made  In  writing, 
or  be  reduced  to  writing  by  tbe  Judge  or  clerk 
and  swOTn  to  1^  tbe  omiplainant,  wbetber 
tbe  offense  charged  be  a  violation  of  the 
criminal  laws  of  the  state  or  of  tbe  ordi- 
nances, regulations,  laws  or  by-laws  of  said 
dty.  Complaints,  warrants  and  other  proc- 
ess in  criminal  cases  may  follow  substan- 
tially the  forms  heretofore  In  ue  by  Justices 
of  the  peace,  with  such  alterations  as  may 
be  conveni«it  to  adapt  the  same  to  the  style 
of  this  court,  or  may  be  in  such  other  form 
as  the  court  may  prescribe,  sanction  or  ap- 
prove. In  cases  where  alleged  offenders 
shall  be  in  custody  and  be  brought  before  flie 
court  or  the  clerk  without  process,  tbe  clerit 
shall  entw  upon  the  records  of  the  conrt  a 
brief  statement  of  the  oKeaaB  with  wbldi  the 
dfender  is  charged,  whicb  statement  shall 
stand  in  place  ot  a  cmnplalnt  unless  the 
court  shall  direct  a  formal  complaint  to  be 
made.  The  plea  of  tbe  defmdant  shall  be 
'guilty*  or  'not  guilty.'  In  case  of  a  fiU]m« 
to  plead  tbe  clerk  diall  entw  a  plea  of  not 
guilty,  and  a  former  acquittal  or  cmiTlctloD 
fOT  the  same  offense  may  be  proved  under 
the  plea  of  not  guilty  with  like  effect  as  If 
formally  pleaded."  Tbe  recwd  of  tbe  pro- 
ceedbigs  in  tbe  munldpal  court  is  as  follows: 
"The  City  of  Duluth  v.  Jos^h  Shediy. 
Bdng  druidc  and  disorderly,  Si^itember  21, 
1904.  on  complaint  at  Offlca-  Wlteox,  defoid- 
ant  (Joseph  Sbeeby),  being  In  court,  pleads 
not  guilty.  Trial  set  tor  11  o'clodc  a.  m.  to- 
day. Ball  fixed  at  «2Ba0O,  to  defftult  of 
which  defendant  remanded  to  the  dty  JalL 
September  21,  1904^  11  a.  m.  Case  called. 
Defendant  in  court  Fraidt  Wilcox,  James 
Dingwall,  James  Rocevell,  and  Walter  Lh^ 
called,  sworn,  and  testlfled  for  tbe  dty.  City 
resta.  Jos^  Sbeeby.  Bert  Sommerfleld. 
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Norman  Bain,  and  Peter  Qutnn  called,  sworn, 
and  testify  for  tbe  defendant  Defendant 
rests.  Thereupon  the  court  adjudges  tbe 
defendant  goUty  luid  sentences  blm  to  be 
committed  to  the  county  Jail  for  a  period  of 
sixty  (60)  days  at  labor.  Defendant  com- 
mitted." 

This  record  does  not  disclose  that  relator 
committed  any  offense  against  the  laws  of 
Minnesota,  or  that  he  violated  any  of  the 
ordinances  of  the  dty  of  Dnlnth,  or  that  any 
offense  was  committed  at  any  time  or  place 
within  the  Jnrlsdictlon  of  tbe  municipal  court 
of  Dulutb.  He  was  charged  with  being 
drunk  and  dlaordwly,  and  ostensibly  con- 
victed on  such  charge.  The  ordinance  pro- 
vides that  it  Is  "unlawful  within  any  public 
street  *  *  *  or  other  public  place  wlttiln 
the  limits  of  the  city  of  Dulutb,  for  any  per- 
son to  take  part  in,  Incite  or  encourage  any 
brawling,  disorderly  noise,  shouting  or  other 
disturbance  of  the  public  peace,  *  *  *  or  to 
appear  In  such  public  place  In  a  state  of  open 
drunkenness.  *  *  *"  The  record  does  not 
show  that  relator  committed  any  of  these 
offenses  at  any  particular  time  within  the 
Jurisdiction  of  the  municipal  court  of  Dulutb. 
It  la  not  shown  that  he  appeared  In  any  pub- 
lic place  In  a  state  of  open  drunkenn^s,  or 
that  he  committed  any  other  disturbance  of 
the  public  peace  within  the  Jurisdiction  of  the 
court  Relator  was  simply  charged  with 
being  "drunk  and  disorderly,"  and,  so  far  as 
the  record  shows,  he  might  have  been  beyond 
tbe  city  limits,  or,  If  In  the  city,  at  his  own 
home,  or  at  least  not  In  a  public  place.  The 
section  above  quoted  from  the  city  charter 
divides  criminal  procedure  Into  two  classes: 
Defendants  not  In  custody,  and  defendants 
in  custody.  In  the  first  Instance,  the  crimi- 
nal complaint  must  be  in  writing,  or  be  re- 
duced to  writing  and  swwn  to,  before  a 
warrant  can  issue  for  the  arrest  of  the  offend- 
er. In  the  second  class,  tbe  offender  Is 
brought  before  the  court,  or  clerk,  without 
process,  and  the  clerk  Is  required  to  enter 
apon  the  records  of  the  court  a  brief  state- 
ment of  the  offense  charged  against  the 
offender,  which  statement  shall  stand  in  tbe 
place  of  a  complaint,  unless  tbe  court  shall 
direct  a  formal  complaint  to  be  made,  and 
defendant  Is  then  required  to  plead  thereta 
There  la  no  avoiding  the  effect  of  this  lan- 
guage. It  is  Just  as  Important  that  tbe  com- 
mission of  an  offense  be  disclosed  by  a  state- 
ment reduced  to  writing,  when  the  offender 
la  in  custody,  as  that  a  formal  complaint 
states  facts  constituting  an  offense,  when  tbe 
offender  Is  not  In  custody.  The  requirement 
that  a  brief  statement  of  the  offense  shall  be 
reduced  to  writing  In  the  records  of  the  court 
cannot  be  Ignored  and  treated  as  an  Inciden- 
tal matter.  Such  might  be  tbe  case,  were  au- 
thority conferred  to  enter  an  oral  complaint 
In  open  court,  to  which  defendant  was  re- 
tiuired  to  plead ;  but  relator  was  not  answer- 
lug  to  an  oral  complaint.  Jurisdiction  can- 
not be  presumed  fnxn  the  mere  fact  that  the 


relator  was  arrested  and  brought  before  the 
court  The  complaint  Is  tbe  first  step  in  the 
proceedings,  and  if  it  charges  the  commission 
of  an  offense  it  confers  Jurisdiction,  and 
irr^mlar  subsequent  proceedings  are  some- 
times treated  as  mere  Irregularities.  State 
V.  Graffmuller,  ao  Minn.  6.  46  N.  W.  445. 
This  particular  question  does  not  seem  to 
have  been  presented  to  the  district  court, 
but  under  the  statute  the  matter  comes  here 
on  appeal,  Is  to  be  tried  de  novo,  and  cannot 
be  Ignored. . 

For  these  reasons,  relator  is  held  In  cus- 
tody without  warrant  of  law,  and  must  be 
discharged.  So  ordered. 


EOQLBSTON  et  al.  v.  ADYANGD 
THRESHER  GO. 
(Supreme  Coort  of  Minnesota.  Nov.  17,  1803.) 

1.  pRinoiPAi.  AND  Aqbnt— Acts  oi  Agent— 

LlABILITT  OF  PainciFAX. 
An  agent  of  defendant,  with  authority  to 
sell  its  machinery  for  cash  or  secured  promis- 
sory notes,  sold  a  threshing  machine  outfit  and 
accepted  and  received  from  the  purchasers 
(plamtiffs),  without  express  authority,  certain 
personal  property  in  part  payment  of  tbe  par- 
chase  price.  The  contract  of  sale  was  subse- 
quently rescinded  by  mutual  consent  of  tbe  par- 
USB,  but  the  property  delivered  to  the  agent  in 

fart  payment  was  never  returned,  and  plaintiffs 
rougot  this  action  against  defendant,  the  prin- 
cipal, to  recover  the  value  thereof.  It  is  held 
that  tbe  manner  and  course  of  dealing  between 
the  agent  and  defradant  as  disclosed  by  the 
evidence  was,  within  the  rule  laid  down  in 
Columbia  Mill  Co.  v.  Bank.  53  N.  W.  1061,  52 
Minn.  224,  such  as  to  charge  defendant  with 
liability  for  the  act  of  the  agent  in  taking 
property  from  plaintiffs  In  part  payment  for  tbe 
machine. 

2.  CoNTBAOTS  —  Rescission  —  Fraudclest 
Repbbse  ntations. 

As  between  the  immediate  parties  to  a 
written  contract,  where  one  is  induced  by  tbe 
false  statemGnts  of  the  other  to  sign  the  same, 
he  is  not  bound  thereby,  and  may  defend  against 
tbe  contract  on  the  ground  of  fraud,  even 
though  negligent  in  signing  without  reading  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.   Dig.  Contracts,   H  420,  425.] 

3.  Peincipal  and  Agent— Action  bt  Petn- 

CIPAX. 

Evidence  considered,  and  held  sufficient  to 
SQstain  the  v^dict 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Nobles  Coun- 
ty;  P.  E.  Brown,  Judge. 

Action  by  Herbert  W.  Eggleston  and 
George  M.  Eggleston,  copartners  as  Eggles- 
ton Bros.,  against  the  Advance  'l''breaber 
Company.  Verdict  for  plaintiffs.  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

It.  Tm  Longbrake  and  Laron  Jones,  for 
appellant  Steele  S.  Smith  and  Benton  ie 
Molyneauz,  for  respondents. 

BROWN,  J.  The  facts  In  this  case  are 
as  follows:  During  the  yeora  1901,  lf)02.  and 
1903,  one  Shanahan  was  defendant's  agent 
at  Worthlngton,  Minn.,  for  the  sale  of  its 
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threahlDg  machines  and  other  farm  lmide> 
ments,  and  hla  appointment  and  anthorltr 
as  mth  WOTS  embodied  In  a  written  fwntract 
which  QKcIflcal^  stated  and  fixed  the  terms 
of  the  agency.  The  contract  In  a  general 
way  clothed  the  agent  with  authority  to  sell 
defendantfs  machlnwy  on  the  terms  and  con- 
ditions spedfled  therein,  and  provided  that  the 
company  would  fnrnlsh  order  blai^  to  the 
agent;  which  be  was  required  to  use  In  tak- 
ing orders  for  machinery,  whether  the  sales 
were  for  cash  or  on  time;  that  all  orders 
should  be  filled  out  In  triplicate,  one  copy  to 
be  forwarded  at  once  to  the  company's 
branch  office  at  Minneapolis,  one  to  be  dellT- 
ered  to  the  purchaser,  and  the  other  to  be  re- 
tained by  the  agent  at  his  office,  and  to  con- 
tain a  property  stetement  by  the  purchaser 
and  the  terms  and  conditions  of  the  sale; 
that  all  money,  notes,  and  security  taken  hy 
the  agent  on  any  sale  should  belong  to  the 
company,  and  that  no  TertMl  modlfleattona 
In  tiie  tmns  of  the  contract  would  be  rec* 
ognlzed  by  the  company;  uid  spedfled  par* 
tlcularly  the  terms  on  which  the  agent  whs 
authorized  to  make  sales.  The  agmt  agreeO. 
to  abide  by  the  contract  In  December, 
1002,  Shanaban  sold  one  of  defendant's 
threshing  machines  to  plalntlffia^  taking  from 
them  tbe  order  required  by  his  contract  of 
agency  and  In  which  the  price  and  terms  of 
sale  were  stated,  via.:  A  complete  thr^rii- 
ing  outfit  for  tbe  sum  of  $8,360,  payable  in 
three  annual  installments  of  98SO  each ;  and 
as  a  part  of  tbe  contract,  and  In  part  pay- 
ment of  the  purchase  price,  the  agmt  agreed 
to  accept  and  receive  from  plalntUfs  certain 
horses  and  old  machinery,  rahied  at  $800. 
which  agreement  was  Incorporated  in  tbe 
body  of  the  order.  The  horses  and  old 
machinery  were  subsequently  delivered  to  tbe 
agent,  who  accepted  and  received  the  same  In 
accordance  with  the  terms  of  tbe  contract 
The  agent  ordered  the  threshing  machine 
to  be  sent  on  by  defendant,  and  It  arrived 
in  August  1903.  consigned  to  Shanaban.  For 
reasons  not  clearly  disclosed  by  the  evidence, 
the  parties  at  about  the  time  the  machine 
arrived,  the  agent  acting  for  defendant  re- 
scinded the  contract  and  plalntlfl^s  were  re- 
lieved from  further  obligations  thereunder. 
Whether  tbis  tesclasion  was  brought  about 
because  of  the  fact  that'  plaintiffs  were  un- 
able to  pay  fre^ht  charges  for  tbe  trans- 
portation of  tbe  machine  to  Wortbington, 
as  they  had  agreed  to  do  by  the  terms  qf 
the  order,  or  because  the  machine  had  ar- 
rived BO  late  in  the  threshing  season  as  to 
make  It  practically  certain  that  few  jobs  of 
thresblng  could  be  then  obtained,  we  need 
not  stop  to  inquire.  Tbe  fact  remains  that 
tbe  order  for  the  machine  was  canceled  and 
the  contract  rescinded  by  mutual  consent, 
and  that  tbe  agent  subsequently  sold  the 
macliine  to  other  parties.  Prior  to  this 
time  tbe  agent  sold  tbe  horses  and  old 
machinery  delivered  to  him  In  part  payment, 
and  neither  the  property  nor  tbe  proceeds 


thereof  was  ever  returned  to  plaintiff s. 
This  actum  was  brought  to  recover  the  value 
of  such  property,  on  the  theory  that  defend- 
ant was  responslbla  for  the  acts  of  Ita  agoit 
and  bound  thereby.  The  defense  to  tbe 
action  was :  (1)  That  the  contract  by  which 
the  agent  took  the  i>r<q;>erty  from  plalntUb  In 
part  payment  for  tbe  machine  was  without 
and  beytmd  tbe  boc^  of  his  authority,  and 
nnauthorlaed;  and  (2)  that  plalnttfCs  sidn 
sequently  released  defendant  from  liability 
on  account  of  tbe  transaction.  Plaintiffs 
bad  a  verdict  in  the  court  below,  and  defend- 
ant appealed  from  an  order  denying  ita  alt«- 
native  motion  for  Indgment  notwithstandliig 
the  verdict  or  for  a  new  trial.  The  ueigii- 
mmts  of  «Tor  on  this  appeal  necessary  to  be 
specially  c(m^dered  preeoit  the  question 
whether  the  evidence  sustains  the  verdict. 
We  find  no  reversible  ereors  in  the  record, 
either  In  the  admission  or  exdusloB  of  evi- 
dence, or  In  tbe  charge  of  the  court  to  tbe 
Jury. 

1.  The  court  Instructed  the  Jury  upon  tbe 
Itfindpal  question  In  the  case,  tlw  antliorlty 
of  the  agent  as  fbllows:  "If  you  believe 
from  tbe  evidence  and  under  the  Inatmctlcros 
ttiat  in  the  etmne  of  the  defendants  bwi- 
ness  Shanahan  made  exchanges  of  property 
similar  to  the  one  in  coatroversy  here,  and 
assuming  to  act  for  defmdant  therein,  and 
fbr  so  long  a  period  prior  to  tbe  making  of  tbe 
transactlmi  In  question,  and  during  tlie  times 
Bxhlhlt  B-1  and  Etxhlblt  B-2  were  In  force, 
as  to  fairly  satisfy  your  minds,  and  to  fairly 
Justify  the  Infttrence  that  this  defendant 
company  had  given  him  audi  authority,  or 
autliorlty  to  so  do,  then  you  should  resolve 
this  question  in  fiivor  of  the  plalntlfte." 
Counsel  do  not  complain  of  this  as  an  inaccu- 
rate statement  of  the  law,  but  tbe  contentifm 
is,  as  we  understand  it  that  the  nndlspnted 
fftcts  In  the  case  raider  that  rule  of  law  In- 
applicable. We  do  not  concur  In  this  con- 
tention.  It  Is  thoroughly  settled  In  Ibis  state 
that  a  prlndpal  may  so  conduct  bis  business 
through  an  agent  as  to  becwne  liable  for 
tbe  acte  of  the  agent  outside  of  his  express 
or  actual  authority.  Thus  to  Columbia  Mill 
Go.  r.  Bank,  S2  Minn.  224,  68  N.  W.  1061, 
It  was  held  Umt  on  the  question  ot  tbe  au- 
thority of  an  agent  tbe  party  dealing  with 
bhn  might  prove  the  course  and  ntaniier  of 
business  as  conducted  between  the  prindpal 
and  agent  from  which  actual  authority  to 
do  particular  acte  would  be  Implied,  thoui^ 
the  party  dealing  with  the  agent  did  not 
know  of  such  course  and  manner  of  didng 
business  at  tiie  time  of  dealing  with  Iilm.  It 
was  also  there  held  that  authority  of  flie 
agent  might  be  assumed  or  Implied  in  casM 
where  the  prindpal  negligently  permitted 
hbn  to  exOTdse  authority  not  expressly  grant- 
ed. Tlut  case  was  fallowed  and  applied  ta 
Best  T.  Krey,  88  Bnna  82;  8B  N.  W.  82% 
where  the  same  principle  was  laid  down 
and  adhered  to.  It  is  clear  from  an  exami- 
nation of  the  evidoice  in  the  case  at  bar  that- 
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the  rule  established  In  those  cases  applies. 
The  agent,  Sbanahan,  was  clothed  wI13i  gen- 
-eral  authority  to  sell  defendant's  farm  ma- 
chinery, and  though  ordinarily  be  would  have 
no  implied  authority  to  sell  machines,  ex- 
cept for  cash  or  notes  taken  In  accordance 
with  the  terms  oC  his  agency,  the  manner  in 
which  be  conducted  his  business  and  was 
negligently  permitted  to  conduct  it  by  de- 
fendant Is  sufficient  to  charge  defendant  with 
liability.  The  agent's  contract  expressly  pro- 
Tlded  that  orders  should  be  taken  from  every 
purchaser  of  machinery,  that  the  terms  and 
■conditions  of  the  sale  should  be  distinctly 
stated  therein,  and  that  the  contract  so  taken 
ehonld  be  forwarded  Immediately  to  the  com- 
pany's branch  office  at  Idlnueapolls.  There 
was,  of  course,  no  purpose  In  these  require- 
ments other  than  to  give  defendant  general 
oversight  of  the  conduct  of  the  agency  and 
that  It  might  be  Informed  of  contracts  made 
by  the  agent,  and  It  Is  clear  that  If  the  agent 
bad  complied  with  the  terms  of  his  agency 
in  this  respect,  information  would  have  been 
communicated  to  the  company  of  this  sale 
and  the  terms  and  conditions  thereof  before 
plaintiffs  delivered  the  property  in  question 
to  the  agent  The  order  was  taken  December 
27,  1902,  bnt  the  property  was  not  delivered 
to  the  agent  until  the  following  month — a 
part  of  It  on  January  10th,  and  the  remainder 
-on  January  27th.  But  the  evidence  discloses 
that  the  contract  of  agency.  In  this  particular 
at  least,  was  practically  abandoned  by  the 
parties.  The  agent  transmitted  no  orders 
taken  by  him  to  defendant  and  defendant 
did  not  require  blm  to  do  so,  but  permitted 
him  to  make  sales  to  such  purchasers  as  In 
his  Judgment  were  advisable.  The  general 
agent  of  defendant  In  charge  of  its  Minne- 
apolis office,  to  which  all  orders  were  requir- 
ed to  be  sent  testified  that  the  company  knew 
nothing  of  the  orders  taken  by  8hanaban 
-dnrlng  the  entire  time  of  his  agency.  The 
orders  and  notes  taken  for  machinery  were 
retained  by  the  agent  and  never  transmitted 
to  the  compauy — the  agent  was  not  required 
BO  to  do — and  the  matter  of  sales  was  left 
entirely  with  him ;  the  company's  only  desire 
being  to  obtain  Its  money  at  the  end  of  each 
season.  This,  it  occurs  to  us,  beyond  any 
question  was  such  a  negligent  manner  of 
conducting  Its  business  with  the  agent  as  to 
cliarge  defendant  with  liability,  even  though 
it  had  no  actual  notice  of  the  terms  of  this 
contract  If  defendant  had  Insisted  upon  a 
compliance  with  the  terms  of  the  agency, 
It  would  have  been  Informed,  upon  receipt  of 
the  order  in  question,  of  the  fact  that  the 
agent  had  taken  property  from  plaintiffs  in 
part  payment  for  the  machine  sold  them. 
Under  tsuch  circumstances  It  Is  Immat^lal 
that  it  did  not  in  fact  know  the  agent  was 
In  the  habit  of  exceeding  his  authority,  as 
want  of  knowledge  was  due  to  defendant's 
own  neglect  The  evidence  shows  that  the 
agent  bad  made  numerous  other  sales  on  the 
same  terms  and  condltionB  as  here  under 


consideration,  but  the  orders  taken  on  those 
sales  were,  like  the  one  in  the  case  at  bar, 
retained  by  the  agent  with  the  consent  of 
defendant  The  evidence  brings  the  case 
fairly  within  the  principle  of  the  authorities 
cited,  and  there  was  no  error  in  the  Instruc- 
tion of  the  court 

2.  It  Is  claimed  that  subsequent  to  tbe  time 
plalntlfib  demanded  of  defendant  a  return 
of  the  propepty  delivered  to  the  agent  or 
payment  of  Its  value,  plaintiffs  by  written 
contract  released  and  discharged  defendant 
from  all  liability  on  account  of  that  transac- 
tion. The  question  whether  this  release  was 
signed  by  plaintiffs  with  knowledge  of  Its 
contents  and  for  the  purpose  of  discharging 
defendant  from  liability  was  properly  sub- 
mitted by  the  trial  court  to  the  jury.  The 
release  recites  that  In  consideration  of  (1 
paid  to  plaintlfb,  th^  released  defendant 
from  any  and  all  claims  In  damages  or  other- 
wise which  they  might  have  against  It  on  ac- 
count of  the  property  turned  over  to  the 
agent  in  part  payment  of  the  machine  for 
which  they  gave  their  order.  The  testimony 
on  the  part  of  defendant  Is  that  this  release 
was  signed  by  plaintiffs  with  full  knowledge 
of  its  contents,  and  that  the  consideration 
mentioned,  $1,  was  paid  to  them  at  the  time. 
The  evidence  on  the  part  of  plaintiffs  Is  to 
the  effect  that  the  release  was  signed  with- 
out knowledge  of  Its  contents;  that  defend- 
ant's agent  who  procured  plaintiffs'  signa- 
ture, expressly  represented  to  them  at  the 
time  it  was  signed  that  it  contained  nothing 
which  would  release  defendant  from  liability 
on  account  of  this  property,  and  on  the 
strength  of  that  representation  It  was  signed 
without  reading.  They  also  denied  that  the 
consideration  expressed  In  the  writing  was 
ever  paid  to  them.  It  Is  elementary  that  as 
between  the  parties  to  a  written  contract 
where  one  is  induced  by  the  false  statements 
of  the  other  to  sign  the  same,  he  is  not  bound 
thereby  and  may  defend  against  the  contract 
on  the  ground  of  fraud,  even  though  he  was 
negligent  in  signing  without  reading  it 
Shrimpton  v.  Phllbrlck.  63  Minn.  866,  65  N. 
W.  661;  Aultman  v.  Olson,  34  Minn.  450,  23 
N.  W.  461;  Maxfleld  v.  Schwartz,  45  Minn. 
160,  47  N.  W.  448,  10  L.  R.  A.  606 ;  Erick'son 
V.  Fisher,  61  Minn.  800,  68  N.  W.  638;  Cole 
Bros.  &  Hart  t.  Williams,  12  Neb.  440,  11  N. 
W,  876 ;  Foster  v.  Macktnnon,  4  L.  R.  0.  P. 
704.  This  rule  would  not  apply  where  the 
controversy  arose  between  a  party  to  a  con- 
tract who  was  fraudulently  Induced  to  sign 
It  and  a  third  person;  but  as  between  im- 
mediate parties,  tbe  defrauded  one  may  al- 
ways be  heard  to  Interpose  the  defense  that 
he  was  induced  to  sign  the  same  by  the 
fraudulent  representations  of  the  opposite 
party.  The  evidence  made  this  feature  of  the 
case  one  for  the  jury. 

We  have  examined  all  the  assignments  of 
error,  and  discover  no  reason  for  reversing 
the  case;  and  the  order  appealed  from  Is 
affirmed. 
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WELCH  et  aL  T.  NORTHERN  PAG.  R.  GO. 

(Suprane  Court  of  Minnesota.  Nor.  17,  18W.) 

Appkai. —  Haeiclebs  Ebbob— Right  to  Ap- 
peal. 

On  defendant's  motion  for  Judginent  not- 
wlthHtanding  the  verdict,  the  trial  conrt  made 
an  order  srantin;  tbe  same,  but  conpled  tbare- 
with  a  farther  order  that  tbe  action  be  dis- 
missed. Defendant  acc»>ted  the  order  in  its 
entirety  and  caused  jniwment  tit  dismissal  to 
be  entered,  from  which  pmintlffs  appeal.  Held : 

(1)  Whether  the  trial  court  has  authority  to 
dismiss  an  action  after  trial  upon  a  motion  for 
iudgment  notwithstanding  the  verdict,  quaere. 

(2)  That  plaintiffs  were  not  prejudiced  by  the 
dismissal  of  this  action.  If  the  dismiMal  had 
not  been  ordered,  defendant,  under  tlie  terms  of 
the  order  made,  would  have  been  entitled  to  a 
Gna]  judgment  on  the  merits,  and  the  order  was 
in  fact  favorable  and  not  prejudicial  to  plain- 
tiffs, and  must  be  affirmed. 

(Syllabns  by  the  Court) 

Appeal  from  District  Court,  Crow  Wing 
County;  M.  A.  Spooner,  Judge. 

Action  by  Patrick  Welch  and  John  GUmer 
against  the  Northern  Pacific  Railroad  Com- 
pany.  From  a  Judgment  of  dlsmlsMl,  plaln- 
tiffs  appeaL  AfOrmed. 

T.  a  Blewltt  and  A.  D.  Bowe,  for  appel- 
lants. L.  t.  Obamberlaln  and  J.  B.  Kerr, 
tbr  respondent 

BBOWN,  J.  Tbls  actioa  was  tnron^t  to 
recover  damages  for  the  alleged  negligent  In- 
Jury  to  personal  property  dellraed  to  de- 
fendant for  transportatlMi  over  Its  line  of 
railroad.  Issue  was  Joined  on  the  question 
of  negligence,  and  the  case  came  on  for  trial 
before  tbe  oonrt  and  a  Jur^.  At  the  close 
of  plalntUto'  caae^  defendant  moved  to  dis- 
miss the  action  on  tbe  ground  that  plalntUh 
bad  failed  to  prove  Ibe  allegations  of  tbe 
complaint;  and  again  at  tbe  dose  of  tbe 
trial  defendant  again  moved  to  dismiss  for 
tbe  same  reason.  Motion  being  denied,  a 
request  was  made  to  instruct  a  verdict  for 
defendant  The  request  was  denied,  tbe 
case  submitted  to  tbe  Jury,  and  a  vndlct 
rendered  for  tbe  plaintiffs:  Hiereupon  the 
def«kiant  made  an  altarnatlve  motion  for 
Judgment  notwithstanding  tbe  verdict  or 
for  a  new  trial,  i^on  which  the  eout  bdow 
made  the  following  order:  "The  motion  of 
the  defmdant  to  tbe  abore^ntltled  action 
for  Jndgmoit  notwithstanding  the  verdict 
herein  coming  on  to  be  heard,  U  T.  Qiamber> 
lain  and  James  B.  Kerr  appeared  for  defend- 
ant In  support  of  nld  motion,  and  T.  a 
Blewltt  and  A.  E.  Bowe  appeared  on  behalf 
of  the  plaintiffs  In  <^positl<m  tliereta  It 
is  ordered  that  said  motion  be.  and  It  la  here- 
by, allowed,  and  the  verdict  herein  to  favor 
of  the  plaintiffs  and  against  tbe  defoidaat 
be,  and  it  Is  hereby,  vacated  and  set  aside. 
And  It  Is  ordered  that  judgment  be  entwed 
haeto  dlunissiiig  the  above-entitled  action 
without  prejudice,  but  with  costs  in  fiivor 
of  tbe  defendant  and  against  tbe  tdatotUb." 
Thereafter  the  costs  were  taxed  in  favor  of 
defendant,  and  a  Judgment  of  dismissal  with- 


out prejudice  formally  entered  as  directed 
by  the  order  of  the  court   PlafntUts  appeaL 

The  only  question  argued  by  the  appellaatr 
is  whether  the  trial  court  had  autbori^  opon 
tbe  alternative  motion  for  Judgment  not- 
withstanding the  verdict  or  a  new  trial  to 
order  a  dismissal  of  tbe  action.  But  In  tbe 
view  we  take  of  the  case  It  becomes  unneces- 
sary to  determine  that-questlon.  It  will  be 
observed  that  the  cotart  below  had  before  ft 
and  was  considering  tbe  motion  for  Judg- 
ment notwithstanding  the  verdict  only,  and 
tbe  order  made  had  reference  solely  to  tbsi 
portion  of  the  motion.  That  motion  was 
granted  and  the  verdict  set  aside;  but,  as  we 
read  between  the  lines,  the  court  as  a  favor 
to  plaintiffs  made  tbe  further  order  that  Judg- 
ment be  entered  dismissing  the  action  with- 
out prejudice.  It  is  clear  that  plaintiffs  have 
no  cause  to  complain  of  the  action  of  tlte 
court  below.  The  court  having  granted  tiie 
motion  for  Judgment  notvritbstanding  the 
verdict  defendant  alone  was  to  position  to 
insist  that  the  court  exceeded  Ita  autoorlty 
to  ordering  a  dismissal  of  the  action.  The 
order  of  dismissal  operated  to  fiivor  of  tbe 
platotlffs  and  enables  them  to  commence  t 
new  action.  If  this  portion  of  the  (Hder 
were  eliminated,  stricken  out  as  nnauthor 
iced.  Judgment  would  necessarily  be  entered 
upon  the  merits  of  the  action  to  ftiTor  of  de- 
fendant, which  would  constitnte  a  bar  to  soy 
further  action  by  platotlffs.  Defendant  a^ 
cepted  the  order  as  an  entirety,  and  caused 
Judgment  to  be  entered  to  conform!^  wltli 
its  directl(»is,  and  the  platotlffs  are  teft  In 
the  sitoation  they  were  to  before  the  action 
was  commenced.  Clearly  tb^  are  to  no  way 
prejudiced  or  aggrieved.  Cornish  v..  West 
89  Minn.  8S1,  M  N.  W.  1062;  HeLaugbttn  v. 
Nicholson,  70  HInn.  71,  72  N.  W.  827.  7S  N. 
W.  1. 

Judgment  afBnned. 


PHTBIRSON  8T0B1L 
(Supreme  Gonrt  of  Klnneeoto.  Nov.  17, 190&) 

AFPSAI4— Review— iRsumomiT  Recobd. 

An  aweal  from  a  Judgment  baaed  on  u 
order  refu«ng  to  vacate  and  set  aside  a  pre- 
TiouB  order  modifying  a  clerk's  taxation  of  cnti 
and  disbursements  and  for  leave  to  file  a  pro- 
posed supplemental  affidavit  in  support  of  tbe 
original  affidavit  of  costs  and  disbarsements. 
tovolvlng.  as  it  does,  a  review  ot  the  ezocte 
of  discreti<Hi  by  die  trial  court,  cannot  be  ooo- 
sfdered,  when  baaed  upon  a  record  wbidi  « 
certified  to  by  die  clerk  only,  and  which  is  not- 
and  does  not  purport  to  be,  a  settled  esse  w  UD 
of  exceptions. 
(Syllabus  by  the  Court) 

Appeal  tnan  District  Oourt  Me^er  Qhib- 
ty;  G.  E.  Qvale,  Judge. 

Action  by  Kelly  Peterscm,  by  his  guardian, 
Morion  Peterson,  against  Andrew  A.  StwiD. 
Motion  by  defendant  to  set  aside  JndgnwBt 
taxing  costs  denied,  and  be  appeals.  Af- 
firmed. 

Alva  R.  Hunt  for  appellant  Foster  A 
Stites,  for  reaiKUidait 


Digitized  by 


MlnnO        TWSBDIB  v.  P.  £.  OLSON  HABDWABB  A  FUBNITUBS  Ca  895- 


JA6GABD,  J.  TblB  was  on  vMaa  to  n- 
oover  damages  for  slandor.  When  reached  In 
Its  (ffder  in  the  court  b^ov.  It  was  dismissed 
on  mott<m  of  pbUntlft,  hereafter  the  de- 
fendant swed  his  bill  of  cmta  and  disburse- 
ments. Including  ther^  witness  fees  and 
mileage  for  IS  witnesses,  accompanied  by  an 
affidaTlt  that  eacb  witness  named  was  neces- 
Bary  and  material  for  the  defendant  and  bad 
necessarily  traveled  tb»  number  of  miles  and 
attended  the  number  of  days  set  opposite 
their  names.  On  the  day  set  for  taxing  said 
costs,  plaintiff  filed  objections  thereto,  Inter 
alia,  because  none  of  said  witnesses  were 
sworn  or  tesUfled,  and  ttiat  said  affidavit  did 
not  set  forth  what  the  testlmcmy  of  any  of 
said  witnesses  would  have  been,  nor  sbow 
that  the  same  would  have  been  material  or 
competent  Thereafter,  and  before  said  costs 
were  taxed  by  the  clerk,  a  supplemental  affi- 
davit was  filed  on  behalf  of  defandant;  the 
material  change  therein  being  that  the  place 
of  residence  of  each  witness  was  added.  The 
clerk  overmled  the  objections  and  taxed  the 
costs.  Plaintiff  appealed  therefrom  to  the 
district  court  That  court  by  its  order  modi- 
fied the  taxation  of  costs  by  the  clerk  by 
striking  out  all  witness  fees  and  mileage. 
Judgment  was  ent«^  accordingly.  Defend- 
ant immediately  moved  to  vacate  and  set 
aside  the  order  modifying  the  clerk's  tax- 
ation and  for  leave  to  file  a  proposed  sup- 
plemental affidavit  upon  terms.  This  motion, 
upon  hearing,  was  denied,  and  this  appeal 
was  taken. 

The  paper  book  consisted  essentially  of 
the  pIea<Ungs,  including  the  bill  of  costs, 
notice  of  taxation  and  affidavit,  the  plalntUTs 
objection  to  the  allowance  of  taxation  of 
costs,  the  orders  of  the  court  and  motion 
papers  in  connection  with  the  supplemental 
affidavit,  and  the  judgment  appealed  from. 
The  only  certificate  In  the  record  Is  that  of 
the  clerk  to  the  effect  tbat  be  bad  compared 
the  paper  writing  with  the  original  Jut^ment 
roll  and  notice  of  appeal  and  bond  on  appeal, 
of  record  In  his  office,  and  tbat  the  same  is 
a  true  and  correct  copy  of  said  original  and 
the  wbole  thereof.  There  was  no  settled  case 
nor  bill  of  exceptions,  nor  certificate  of  the 
trial  court  In  any  form.  The  clerk  could  not 
certify  as  to  what  was  or  was  not  offered  or 
considered.  That  Is  for  the  Judge,  and  not  for 
the  clerk,  to  certify.  Mitchell,  J.,  in  Hospes 
V.  Northwestern  M.  &  C.  Co.,  41  Minn.  266, 
261,  43  N.  W.  180.  Especially  In  view  of  the 
memorandiun  of  the  trial  court  that  his  con- 
elusion  was  based  In  part  "on  what  oc- 
curred at  the  hearing  of  the  appeal  from  the 
clerk's  taxation,  as  well  as  what  was  then 
contended  for,"  we  are  unable  to  review  on 
this  record  the  exercise  of  discretion  by  the 
trial  Judge.  Firth  v.  Brack.  &1  Mhia  242, 
66  N.  W.  987;  Hospes  v.  Northwestern  U.  & 
0.  Co.,  supra. 

Judgment  affirmed. 


TWBBDIB  V.  P.  E.  OLSON  HABDWARB 

ft  FUBNITDBB  CO.  et  al.* 
(Supreme  Oonrt  of  Minnesota.   Nov.  17,  1905.) 

X4AITDL0BD  AKo  Tehanis— Lba.se— Joint  Ten- 
ant—Option TO  Renew— ExEBCiSE. 
The  owner  of  certain  premises  leased  the 
same  to  two  tenants  as  ;joiat  lessees  for  a  def- 
inite period,  with  the  privilege  of  an  additional: 
term.  Held,  it  was  necessary  for  both  tenants 
to  exercise  the  option  to  contmne  the  lease  upon 
the  expiration  of  the  original  term,  but  such 
intention  might  be  expressed  Jointly  or  inde- 
pendently, or  by  remaining  in  possession;  but, 
when  one  of  the  Joint  tenants  expressly  in- 
formed the  owner  that  he  refused  to  extend  the 
lease  jointly  with  bia  co-tenant,  such  co-tenant 
having  notice  thereof,  and  the  owner  having 
acted  upon  sucli  declaration;  and  within  a  rea- 
sonable time  thereafter  having  brought  an  ac- 
tion for  possession  of  the  premises,  be  was  en- 
titled to  recover,  although  the  other  toiant  had 
served  notice  that  ha  would  remain  under  Uw 
terms  of  the  lease. 
(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Minne- 
apolis; E.  F.  Waite,  Judge. 

Action  by  William  Tweedie  against  the  P. 
B.  Olson  Hardware  ft  Furniture  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed. 

0.  J>.  Gould,  tor  tSi^Uant.  John  P.  Qa.\- 
bralth  and  GJertoen  ft  Lund,  for  reqmndents. 

LEWIS,  J.  Prior  to  May  7,  1902,  the  P. 
BL  Olson  Hardware  ft  Furniture  Company 
and  Oscar  L.  Pherson,  engaged  In  the  fur- 
niture business,  agreed  to  rent  from  appellant 
a  certain  building  in  which  to  conduct  their 
business,  agreeing  to  divide  the  floor  space 
between  them,  and  P.  R  Olson,  president  of 
the  Olson  Company,  was  authorized  to  se- 
cure a  lease  of  the  premises.  He  secured  the- 
lease  for  a  period  of  three  years  from  May  7, 
1902,  with  the  privilege  of  two  years  ad- 
ditional, at  the  annual  rental  of  (1,500,  to 
be  paid  monthly  at  the  rate  of  $125,  but 
caused  the  name  of  the  P.  E.  Olson  Hardware 
ft  Furniture  Company  only  to  appear  as 
lessee,  leaving  out  tbe  name  of  Mr.  Pherson. 
Pursuant  to  this  lease  the  parties  occupied 
the  premises,  and,  some  trouble  having  arisen 
between  them  as  to  their  respective  rights, 
the  Olson  Company  brought  an  action  against 
Pherson  In  the  municipal  court  at  Minne- 
apolis to  oust  him  from  possession;  and 
Pherson  retaliated  by  commencing  suit  In 
the  district  court,  and  had  the  lease  reformed 
so  as  to  show  that  he  was  a  Joint  lessee  with 
the  Olson  Oompany,  and  enjoined  the  mu- 
nicipal court  from  interfering  with  his  pos- 
session. After  the  determination  of  that  ac- 
tion the  parties  continued  to  occupy  the  prem- 
ises until  the  expiration  of  the  three  years, 
and  for  three  days  thereafter,  when  appellant 
brought  this  action  In  the  municipal  court 
at  Minneapolis,  In  forcible  entry  and  de- 
tainer, and  the  question  at  issue  was  whether 
or  not  respondento  were  unlawfully  holding 
the  premises.  The  court  aubmltted  the 

*For  opinion  on  uplloatloB  lor  reargument,  see 
104  H.  W.  1089. 
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matter  to  the  Jury,  and  a  verdict  was  re- 
turned in  favor  of  tbe  tenanta. 

At  the  trial  appellant  testified  that  in  De- 
cember. 1901,  he  stated  to  Mr.  Olson  that,  if 
the  two  parties  would  get  along  and  rent 
the  premises  Jointly,  the  option  to  renew 
would  be  recognised,  but  that  he  would  not 
rent  to  ^ther  of  them  separately.  Mr.  Olson 
answered  that  he  would  not  rent  in  conpec- 
tlon  with  Pherson,  and  that  the  Olson  Com- 
pany did  not  wish  to  renew  the  lease  with 
Pberson.  It  is  stated  that  this  couTersatlon 
took  place  in  the  presence  of  Pherson.  and 
that  be  knew  the  Olson  Company's  attitude 
on  that  subject  Mr.  Olson  denied  that  he 
had  agreed  with  appellant  to  rent  the  build- 
ing for  his  company,  but  admitted  that  he 
made  an  affidavit  in  tbe  preceding  suit.  In 
which  he  stated  he  would  not  Join  with 
Pherson,  but  was  ready  and  willing  himself 
to  pay  the  rent  of  the  whole  premises  and  se- 
<:nre  payment  of  the  rent  for  the  additional 
term  of  two  years.  Pherson,  however,  served 
notice  upon  appellant  some  time  In  Jan- 
nary,  1906.  that  he  elected  to  avail  htmseU 
-of  the  privilege  of  renting  tbe  premises  for 
tbe.  ensuing  two  years  upon  the  terms  and 
•conditions  of  the  leaser  The  court  sub- 
mitted to  tbe  Jury,  as  a  question  of  fact, 
whether  or  not  respondents  had  exercised 
the  option  to  rent  the  premises  for  the  en- 
suing two  years  from  May  7,  1905,  and  In- 
structed the  Jury  that  tbe  lease  was  a  Joint 
■one,  and  that  neither  of  the  tenanta  could 
bind  tbe  other  by  an  exerctae  of  the  option 
to  continue  the  lease;  that  In  expressing  their 
intention  to  exercise  such  option  it  was  not 
necessary  that  they  act  Jointly,  but  it  was 
sufficient  If  each  of  the  parties,  either  ex* 
pressly  or  impliedly  by  conduct,  expressed 
an  Intention.  There  was  no  dispute  as  to 
-the  position  taken  by  Pberson.  He  had  al- 
ready manifested  his  intention,  in  January, 
190S,  to  exercise  the  option  to  remain,  and 
had  followed  it  up,  not  only  by  remaining  in 
possession  after  May  7,  1005,  but  In  making 
a  tender  of  the  entire  amount  of  the  ensuing 
monthly  payment  of  ^126.  The  question 
narrowed  down  to  whether  the  Jury  were 
Justified  in  concluding,  from  its  conduct  In 
remaining  in  possession,  that  the  Olson  Com- 
pany bad  expressed  an  Intention  to  renew 
tbe  lease,  notwltbstandlng  tbe  fact  that  It 
tad  previously  declared,  through  its  manager, 
that  it  would  not  raww  the  lease  Jointly 
■with  Pherson. 


If  it  conclusively  appears  fiNun  the  dec- 
larations and  conduct  of  the  parties  that 
there  was  no  Intention  on  the  part  of  tbe 
Olson  Company  to  exercise  its  option  to  re- 
new the  lease,  as  well  aa  no  Intention  on  the 
part  of  plalntilf  to  recognize  the  occupancy 
of  the  Olson  Company  for  the  period  of  three 
days  as  an  election  to  lease,  appellant  was 
entitled  to  a  verdict  A  different  qoestlOD 
would  arise,  had  appellant  elected  to  hold  tbe 
Olson  Company  for  the  additional  tain.  Bnt 
here  appellant  took  tbe  company  at  Its  worA, 
and  acted  accordingly  with  all  reasonable 
speed  to  get  possession.  Neither  of  the  par- 
ties did  a  thing  or  made  any  ^laratlons,  up 
to  May  7,  190S,  Inconsistent  with  their  pre- 
vious attitude,  and  there  was  no  cbange  of 
mind  down  to  that  tima  The  complaint  Is 
this  action  was  sulmcrlbed  and  sworn  to  oa 
May  10,  1906,  and  filed  In  the  office  of  tbe 
city  clerk  May  12th, .  upon  which  date  tbe 
writ  was  Issued  and  served.  From  this  it 
cannot  be  spelled  out  that  plaintiff  In  any 
way  recognised  tbe  oontinued  occiqwDcy  of 
the  prenises  by  tbe  Olson  Company  as  as 
electl<m  nnder  the  lease.  TTpoo  the  ex- 
piration of  the  three-year  period  appelant 
was  oitttled  to  immediate  notice  that  it  wai 
the  Intoitlon  of  tbe  tenanta  to  ranew-  the 
leas^  and,  in  the  case  <st  a  dedsratloa  on  tbe 
part  of  ttM  OUoa  Onnpany  that  tbey  did  not 
pn^Mse  so  to  do,  SKtellant  cannot  be  held  to 
have  scQoieaced  in  such  election  simply  be- 
cause he  allowed  tbe  onopany  to  occuiv  tbe 
premises  for  three  days  before  CfHoniaicliig 
actiim.  Tbe  company's  answer  m  tiiis  case 
expressly  doiied  that  It  wonld  conttnne  tbe 
lease  in  conjunction  with '  Ptierson.  A^iel- 
lant  waa  Justlfled  In  taking  the  company  at 
its  word,  and  In  dwnandlm  and  reBainlng 
ponessUm  of  tlie  premises.  The  fiact  ttat 
tbe  two  tenants  may  bare  bad  tronlile  and 
did  not  get  along  well,  and  that  one  bad 
hoped  to  secure  the  Irase  alone  and  inde- 
pendent of  the  other,  has  nothlnc  to  do  wldi 
the  issue  In  this  case;  and,  so  far  as  Pberson 
la  c(Hicemed,  it  is  hla  mlafortune  that  be 
could  not  secure  the  co-operation  of  tbe  Jotait 
lessee,  and  his  Section  to  remain  did  sot 
bind  the  ocnnpany,  In  view  of  Its  open  and 
specific  declaratim  to  tbe  contrary.  The  mo- 
tion for  Judgment  notwithstanding  tbe  ve^ 
diet  should  have  beat  granted. 

Judgment  revacsedt  and  Jndfment  ordered 
tor  appellant 
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BRADT  r.  GILMAN. 
(Supreme  Coart  of  Minnesota.  Nor.  17,  1905.) 

1.  MOBTOAaS— FOBUXOSUBI— Bkdkicptioii  bt 
Gbeditob. 

The  plaintiff  filed  a  notice  of  bis  lntenti<Hi 
to  redeem,  from  a  mortgan  foreclomre  sale  as 
m.  jndgment  cre<Utor,  bat  fila  judgment  was  not 
docketed  until  four  hours  after  bis  notice  was 
filed.  He  attempted  to  redeem  by  virtue  of  such 
notice.  HeM,  tbat  he  was  not  entitled  to  re- 
deem, and  bis  attempt  to  do  ao  waa  Toid. 

2.  Tim— Fbaotiohb  of  a  Dat. 

The  legal  fiction  that  there  are  no  fractions 
of  a  day  has  no  application  to  cases  where  the 
■tatate  expresslj  requires  that  notice  shall  be 
taken  ot  the  prwiiae  time  an  official  act  ia  done 
and  that  a  record  thereof  be  made. 

(Ed.  Notoy — Pot  cases  in  point,  ate  toI.  4ft, 
Gent  IMg.  Time,  1 68.] 

(SyUabua  bj  the  Court) 

Appeal  from  District  Court,  H«mepln 
County ;   Andrew.  Holt,  Judge. 

Action  by  Michael  C.  Brady  against  Adam 
Oilman.  Judgment  for  def^dant,  and  plain- 
tiff appeals.  Affirmed. 

Chaa.  SL  Bond  and  M.  C.  Brady,  for  appel- 
lant A.  C.  Mlddlestadt,  for  respondent 

START,  a  3.  Action  of  ejectment  Trlai 
by  flie  court  without  a  jury.  The  district 
court  of  tin  oonnty  of  Henn^ln,  In  which  the 
action  waa  poiding,  aa  a  conclosion  of  law 
tmaed  upon  Its  findings  of  fact,  directed  Judg- 
meat  on  the  merita  for  the  defendant  It 
was  so  altered,  and.  the  plaintiff  appealed 
from  the  judgment 

The  question  for  our  det^ion  la  whether 
the  conclnalon  at  law  and  Judgment  ara  sup- 
ported by  the  findings  of  fact  The  short 
facts  found  by  the  court  are  these:  On 
October  7, 1808,  the  in^ulaes  in  question  were 
duly  aold  on  the  forecloenre  by  advertisement 
of  a  mortgage,  whlcli  waa  the  first  lien  there- 
cm,  to  Matban  M.  Bamea,  mortgagea  On 
Octobtf  1,  1904,  another  mortgage  on  the 
premises,  which  was  the  second  lien  thereon, 
waa  duly  made  to  the  defendant  herein,  and 
duly  recorded  on  October  5,  1804.  On  the 
next  day  the  defendant  filed  a  notice  in  due 
form  and  substance  of  bis  intention  to  re- 
deem as  such  mortgagee  the  premises  from 
the  sale  on  the  foreclosure  of  the  first  mort- 
gage. No  redemption  was  made  by  the  mort- 
gagors, and  on  October  12,  1804,  the  defend- 
ant aa  such  Junior  mortgagee  redeemed  the 
premises  from  the  foreclosure  sale.  The 
usual  certiflcate  of  redonptlon  waa  issued  to 
blm  and  duly  recorded  on  the  same  day.  On 
October  6, 1804,  the  plaintiff  secured  from  one 
of  the  mortgagors  In  the  first  mortgage  a 
confession  of  Judgment  in  his  favor  in  the 
sum  of  $25,  and  In  the  afternoon  of  that  day 
and  before  12:20  o'clock  delivered  it  to  the 
clerk  ot  the  district  court  and  requested  blm 
to  enter  and  docket  It  forthwith,  which  the 
clerk  promised  to  do.  There  is  no  showing 
at  what  hour  of  the  day  last  named  the  Judg- 
ment was  entered  in  the  Judgment  book  in 
tbe  derk*8  office;  but  tiie  Judgment  dock^ 
104N.W^-67 


does  show  that  the  plaintiff's  Judgment  was 
not  docketed  until  tbe  honr  of  S  o'clock  of 
that  day.  On  the  same  day,  and  at  the  hour 
of  1  o'clo(±  p.  m.,  the  plaintiff  filed  in  the 
office  of  the  register  of  deeds  a  notice  in  prop- 
er form  stating  his  Intention  aa  a  Judgment 
creditor  to  redeem  the  premises  from  the 
foreclosure  sale.  On  tbe  following  October 
17th  tbe  plaintiff  attempted  to  redeem  the 
premises  as  such  Judgment  creditor,  and  did 
all  things  necessary  to  make  a  valid  redemp- 
tion, save  and  except  that  the  only  notice  of 
his  int^tlon  to  redeem  was  one  filed  four 
hours  before  bis  Judgment  was  docketed. 
Thereupon  the  usual  certiflcate  of  redemption 
was  made  and  delivered  to  the  plaintiff, 
which  was  recorded  the  next  day.  On  March 
15th  following,  on  application  of  the  plaintiff 
and  consent  of  the  Judgment  debtor,  the  dis- 
trict court  of  the  county  of  Hennepin  ordered 
the  clerk  to  amend  the  docket  entry  so  as 
to  show  that  plalntlfTs  Judgment  was  dock- 
eted at  12 :80  o'clock  p.  m.  October  6,  1904, 
and,  further,  that  the  Judgment  after  such 
change  Is  made  in  the  record,  shall  have  the 
same  force  and  effect  as  If  It  bad  been  dock- 
eted at  12:80  o'clock  p.  m.,  provided  that  the 
rights  of  third  persons  shall  not  be  affected 
by  the  order. 

Was  the  plaintiff's  attempted  redemption 
of  the  premises  valid?  This  Is  the  sole  ques- 
tion presented  by  the  record,  and  we  answer 
it  in  the  negative.  The  attempted  amend- 
ment of  the  docketing,  of  the  plidntiff'a  Judg- 
ment la  not  relevant  here,  for  the  rights  of 
the  defendant  were  not  affected  by  the  ac- 
tion of  the  court  to  which  be  waa  not  a  party. 
Every  clerk  of  tbe  district  court  Is  required 
to  keep  a  docket,  in  which  he  shall  enter  al< 
pbabettcally  the  nam^  of  each  Judgment  debt- 
or, the  amount  of  the  Judgment  and  the  pre- 
cise time  of  bis  entry.  Gen.  St  1894,  | 
861.  The  Judgment  becomes  a  lien  ou  the' 
nnexempted  land  of  the  Judgment  debtor  only 
from  the  time  of  so  do<^etlng  It  Oen.  St 
1884,  I  5425.  A  creditor  having  a  Junior 
lien,  legal  or  equitable,  on  mortgaged  prem- 
ises, may  redeem  from  a  foreclosure  sale 
thereof,  provided  be  files  notice  of  his  intui- 
tion to  do  so  within  the  year  allowed  for  re- 
demption. Oen.  St  1884.  S  0044.  It  Is  a  con- 
dition precedent  to  the  exercise  of  the  right 
of  such  creditor  to  redeem  that  he  file  a  no- 
tice ot  bis  intention  to  do  ao,  and  to  entitle 
blm  to  give  the  notice  be  must  have  a  lien  on 
tbe  premlsee  at  tbe  time  be  files  his  notice; 
Therefore  a  notice  of  an  Intuition  so  to  re- 
dean,  filed  an  intended  redemptions  before 
be  Is  In  fact  a  Hen  creditor,  la  void,  even 
though  by  tiie  docketing  of  hfs  Judgment  he 
afterwards  becomes  such  creditor  before  the 
year  to  redeem  e^ires.  Bfanrln  t.  Camea, 
71  Minn.  806,  74  N.  W.  188. 

The  plaintiff  contenda  that  the  trial  court 
found  that  there  was  no  evidence  showing 
at  what  hour  the  Judgment  waa  docketed, 
and  does  not  find  that  it  was  not  docketed 
tmtll  the  hour  of  5  o'cIodE  p,  ol  What  tbe 
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court  did  find  waB  that  there  was  no  evidence 
showing  at  what  time  the  Judgment  was  en- 
tered In  the  Judgment  book,  but  that  the  dock- 
et book  did  show  that  the  Judgment  was  not 
docketed  until  5  o'clock  p.  m.  The  clerk  was 
required  by  law  to  enter  the  precise  time 
of  the  docketing,  and  he  Is  presumed  to  have 
done  his  duty.  The  ne-  ossary  Inference  from 
the  finding  Is  the  ultimate  fact  that  the  Judg- 
ment was  not  docketed  until  the  hour  named. 

It  Is  also  urged  on  behalf  of  the  plaintiff 
that  the  defendant  cannot  question  the  valid- 
ity of  the  redemption,  for  the  reason  that  all 
he  was  entitled  to  was  the  amount  paid  by 
him  to  redeem  from  the  mortgage  foreclosure 
sale  and  the  amount  of  his  own  lien,  with 
Interest,  all  of  which  was  paid  by  the  plaintUI 
to  the  sheriff  when  he  attempted  to  redeem. 
Such  is  not  the  law,  for  the  defendant  by  his 
redemption  was  subrogated  to  the  rights  of 
the  purchaser  at  the  foreclosure  sale,  and 
thereby  obtained  the  right  to  acquire  the  ab- 
solute title  to  the  premises,  unless  redeemed 
within  the  time  allowed  by  law  by  one  having 
the  legal  right  so  to  do.  Hughes  v.  Olson, 
74  Minn.  237,  77  N.  W.  42,  78  Am.  St  Rep. 
343. 

The  last  contention  of.  the  plaintiff  to  l>e 
considered  is  that  the  law  does  not  take  no- 
tice of  fractions  or  parts  of  a  day ;  hence  the 
Judgment  must  be  deemed  to  have  been  dock- 
eted at  the  time  the  notice  of  Intention  to  re- 
deem was  filed,  both  acts  having  been  done  on 
the  same  day.  The  legal  fiction  that  there 
are  no  fractions  of  a  day  has  no  application 
to  cases  like  this  one,  where  the  statute,  to 
avoid  confusion,  expressly  requires  that  no- 
tice shall  be  taken  of  the  precise  time  an 
official  act  is  done,  and  that  a  record  thereof 
be  made. 

Judgment  affirmed. 


STATE  V.  HAWONS. 
(Supreme  Court  of  Minnesota.   Nov.  8,  1000.) 
Intoxicating  LiQUOBfl — Saxbs  to  Miwob»— 

BVIDENOE. 

The  defendant  was  convicted  of  the  offense 
of  giving  and  furnisbing  intoxicating  liquors  to 
a  minor.   Held,  that  the  evidence  was  sufflcienc 
to  sustain  the  verdict. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;  H.  D.  Dickinson,  Judge. 

Frederick  Hawkins  was  convicted  of  sell- 
ing liquor  to  a  minor-  From  an  order  deny- 
ing a  new  trial,  be  appeals.  Affirmed. 

Nye  &  Deutsch,  for  appellant  B.  T.  Yonng, 
Atty.  Gen.,  Al  J.  Smith.  Oo.  Atty..  and  B.  W. 
Gray,  Asst  Co.  Atty.,  for  the  State. 

START,  C  J.  The  defendant  was  accus- 
ed, by  an  Indictment  in  the  district  court  of 
the  county  of  Hennepin,  of  the  ofTense  of 
having  on  February  8,  1905,  given  and  fur- 
nished intoxicating  liquor,  namely,  one  keg 
of  beer,  to  a  minors  Otto  Swanaon.  The  Jni7 


found  tHe  defendant  guilty  of  the  charge, 
and  he  appealed  from  an  order  denying  his 
motion  for  a  new  trial. 

The  Important  question  raised  by  the  ae- 
signments  of  error  Is  whether  the  evidence 
is  sufficient  to  sustain  the  verdict  There 
was  evidence  tending  to  show  Uiat  tbe  de- 
fendant was  a  saloon  keeper  at  Excelsior 
on  February  9,  1905;  that  on  that  day  be 
promised  two  boys,  both  minors,  one  of 
whom  was  Otto  Swanson,  a  keg  of  t>eer,  if 
they  would  fight  six  rounds  and  draw  blood : 
that  tbe  boys  accepted  the  offer  and  fought 
and  blood  was  drawn ;  that  then  the  victor. 
Otto  Swanaon,  with  two  or  three  other  boys 
and  the  defendant  went  into  the  saloon,  and 
shortly  thereafter  Swanson  went  into  the 
basement  thereof  and  came  back  through 
the  saloon  with  a  keg  of  beer  In  a  gunny 
sack,  set  It  down  on  the  back  porch  of  the 
saloon,  and  then  went  back  into  the  saloon 
and  asked  the  defendant's  bartender  for  a 
faucet,  who  told  him  that  he  did  not  have 
one ;  that  Swanson  did  not  tell  the  bartender 
for  what  purpose  be  wanted  the  faucet; 
that  the  keg  of  beer  was  then  placed  In  a 
sleigh  and  driven  down  to  the  shore  of  the 
lake,  tapped,  and  Swanson  and  bis  compan- 
ions drank  part  of  It  The  defendant  tes- 
tified that:  "Otto  Swanaon  won  the  fight 
He  got  tiie  decision,  and  he  came  to  me 
and  said :  'Fred,  give  me  that  keg  of  beer.' 
I  said :  'Otto,  I  can't  give  you  a  keg  of  beer. 
You  are  a  minor,'  He  says:  'It'a  funny  I 
can't  get  a  keg  of  beer.'  I  said:  'Cant 
give  it  to  you,  and  I  won't'  I  can't  tell  yon 
where  I  went  after  that  I  was  out  between 
tbe  saloon  and  the  billiard  room  afterwards. 
*  *  *  I  did  not  give  any  of  these  boys 
permission  to  take  beer  from  my  premises, 
and  no  one  of  them,  except  Swanson,  said 
anything  to  me  about  beer.  I  was  not  la- 
formed  that  they  had  taken  the  beer  nntll 
25  or  80  mlnntes  after  they  had  tal»n  It 
I  did  not  know  they  had  had  It  nntU  they 
were  gone.  I  do  not  know  of  mr  own 
knowledge  whether  or  not  they  got  any  beer 
that  day."  Otto  Swanson  testified  that: 
"After  the  fight  I  said  to  HawUns:  *Glve 
me  that  keg  of  beer.*  He  says:  1  cant. 
Ton  are  a  minor.'  Tl^re  was  nottiing  else 
said,  and  no  <me  else  was  there.  Neitho- 
Mr.  Hawkins  nor  any  one  In  bis  employ,  at 
any  time  after  tbe  fl^t,  told  me  I  could 
have  the  beer,  or  gave  It  to  me:" 

If  tbe  testimony  of  the  defendant  be  ac- 
cepted aa  tbe  whole  troth  of  tbe  transactloii. 
he  Is  not  guilty  of  tbe  offense  charged.  His 
credibility,  however,  was  a  qoestton  for  flie 
Jury.  We  deem  It  nnneceesaEy  to  discuss 
the  evidence,  for  it  clearly  pointo  to  the  wa- 
elusion  that  the  defraidant  did,  directly  or 
indirectly,  give  and  furnish  to  Otto  Swanson 
a  k^  of  beer  as  charged  In  the  todlctmeot 
Indeed,  the  evidence  is  very  persnaelve  diat 
such  was  tbe  Hct  and  that  Swanaon  did 
not  steal  tbe  beer.  Upon  a  consideration  of 
the  whole  evidence  we  are  of  the  opinion. 
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and  we  «e  hold,  tbat  the  verdict  Is  Mlj 
sustained  by  the  eridence. 

Brldenoe  was  glren  by  the  state  orer  the 
defendant's  objection  teodins  to  show  that 
-the  beer  made  the  boys  who  drank  It  drunk. 
Tbis  Is  assigned  as  error.  The  rallnff  of  the 
court  was  correct;  for  the  evidence  was  prop- 
er, tending  to  show  that  the  beer  was  Intox- 
icating. We  are  not  to  be  understood  as 
botdlBg  that  the  court  might  not.  In  the  ab- 
sence «f  evidence  of  the  fact,  take  Judicial 
notice  that  lager  beer  Is  IntoxlcaUng. 

Order  affirmed. 


MBXBR  T.  TOWN  07  PBTBIUSBURO 
«t  al. 

<Sttpf«Be  Court  of  Ulnnesota.  Nov.  24,  190B.) 

iNJUKCnOH  —  USI  OF  HlOHWAT  —  DlBSOI,U- 

non. 

Tlie  trial  court  did  not  abase  its  discretion 
in  dissolving  a  tet^torary  InJanctioQ  enjoining 
the  defendants,  as  town  saperviBors,  pending 
the  action,  from  removiiw  fences  oat  of  the 
locus  In  qno,  whldi  they  c&lmed  to  be  a  public 
highway. 

(Syllabns  by  the  Conrt) 

Appeal  from  District  Court,  Jadtsm 
County;  James  H.  Qulnn,  Judge. 

Action  by  Mary  Meyer  against  the  town 
of  Petersburg  and  others.  From  an  order 
dissolving  a  temporary  injunction,  plalutlfl 
appeals.  Affirmed, 

Allen  St  Ward,  for  appellant.  Knox  & 
Faber,  for  req;K»ident8. 

START,  0.  J.  The  plaintiff  brought  this 
action  in  the  district  court  of  the  county  of 
Jackson  to  restrain  the  defendants  from  tres- 
passing upon  her  land  and  removing  tbe 
fences  thereon.  When  the  action  was  beguQ 
a  temporary  Injunction  was  Issued  ex  parte 
by  the  court  commissioner  so  restraining  the 
defendants  pending  the  action.  The  defend- 
ants, who  constitute  tbe  board  of  supervisors 
of  the  town  of  Petersburg,  by  their  answer 
put  in  issue  the  allegations  of  the  complaint 
and  alleged  that  the  locus  in  quo  was  a  public 
highway.  Thereupon  they  moved  the  court 
upon  the  pleadings  and  affidavits  tor  an 
order  dissolving  the  temporary  Injunction. 
The  motion  was  opposed  by  the  plaintiff  upon 
affidavits  and  public  records.  The  trial 
court,  after  hearing  the  parties,  made  its 
order  dissolving  the  Injunction,  and  the  plain- 
tiff appealed  from  tbe  order. 

An  order  of  a  trial  court  granting  or  Aenj- 
lag  a  tmporary  injunction  Is  largely  a 
matter  of  Judicial  discretion,  and  will  not  be 
reversed  on  appeal,  except  for  an  abuse  of 
such  discretion.  Myers  v.  Transfer  Co.,  53 
Minn.  335,  66  N,  Vf.  140;  Gorton  v.  Town 
of  Forest  City,  ©7  Minn.  36,  68  N.  W.  478; 
Stillwater  Water  Co.  t.  Farmer,  92  Minn. 
230,  09  N.  W.  882.  The  evidence  on  tbe  part 
of  the  defendants  on  tbe  hearing  of  tbe  mo- 
tion tended  to  show  that  the  locus  in  quo 
was  a  public  highway  by  statntozy  use  or 


dedlcatkai,  and  on  the  part  of  the  plaintiff 
that  It  wu  not,  and,  further,  that  there  wa> 
a  pid}llc  hl^way  laid  out  and  emitting  on 
the  section  line,  near,  but  not  on,  the  locos 
In  quo.  We  ar»  of  the  opinion  that  tbe  trial 
court  did  not  abuse  Its  discretion  In  dis- 
BolTlng  the  temporary  Injunction;  for  it  re- 
quires a  very  clttr  case  to  Justify  the  dosing 
of  an  allied  highway  by  InJnnctUm,  pending 
a  sirit  to  dotennlne  wbetha*  it  Is  or  is  not  a 
public  bi^wsy.  TbeplalntlflF  cites  tbe  case 
of  Cbadboume  t.  Zllsdorf,  84  Minn.  43,  24 
N.  W.  308.  No  temporary  injunction  was 
issued  in  that  case,  but  by  the  final  Judg- 
ment it  was  determined  tbat  the  locus  in 
quo  was  not  a  public  highway,  and  the  de- 
fmdant,  as  road  overseer,  or  otherwise,  was 
-permanently  enjoined  from  ^terlng  thereon. 
Upon  an  appeal  to  this  court  It  was  held 
that  the  permanent  injunction  was  properly 
allowed.  The  case  cited  has  no  relevancy  to 
the  question  whether  the  temporary  Injunc- 
tion was  or  was  not  properly  dlssolTeiil  In. 
this  case. 
Order  affirmed. 


DANVBR8  FARMERS*  BLBTATOR  CO. 

V.  JOHNSON, 
(Supreme  Court  of  Minnesota,  Nov,  17,  1905,) 
Tbovxb  Ain>  ConvEBSiOR — Bvroincx. 

In  this,  an  action  to  recover  for  the  con- 
version of  mon^,  held,  that  the  findings  of  fact 
and  decision  of  the  trial  court  are  sustained 
by  the  evidence. 
(Syllabns  by  tbe  Conrt) 

Appeal  from  District  Court,  Bwitt  County ; 
G.  B,  Qvale,  Judge. 

Action  by  tbe  Danvers  Farmers'  Elevator 
Company  against  Charles  Johnson.  Judg- 
ment for  defendant  From  an  order  denying 
a  new  trial,  plaintiff  appeala  Affirmed. 

F.  P.  Olney,  for  appellant   8.  H.  Hudson, 

for  respondent 

START,  O.  J.  The  plaintiff  owned  and 
operated  a  grain  elevator  at  Danvers,  this 
state,  during  the  years  1900  and  1901,  and  the 
defendant,  as  its  secretary,  managed  Its  busi- 
ness. He  executed  a  bond  with  sureties  in 
the  sum  of  93,000  to  the  plaintiff  to  secure  a 
faltbful  discharge  of  bis  dntles.  In  Decem- 
ber, 1901,  the  plaintiff,  claiming  that  the  de- 
fendant had  converted  to  bis  own  use  Its 
moneys,  amounting  in  the  a^pregate  to  tbe 
sum  of  $8,446.15,  commenced  in  the  district 
court  of  the  county  of  Swift  two  actions  for 
the  recovery  of  the  amount  so  converted. 
One  of  the  actions  was  against  the  defendant 
and  the  sureties  on  his  bond  to  recover  $8,000 
of  tbe  sum  alleged  to  have  been  converted. 
Tbe  other  one  was  this  action,  which  was 
brought  against  the  defendant  alone  to  re- 
cover $5,446.15,  the  balance  of  the  sum  claim- 
ed to  have  been  converted  less  the  $3,000 
thereof  secured  by  the  bond.  The  complaint 
in  this  action  alleged  the  pendency  of  the 
action  to  recover  the  $3,000/  secured^  by  the 
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bond.  Both  actions  were  for  the  same  de- 
falcation, and  were  tried  by  the  court  wttta- 
out  t  Jury,  and  were  decided  hy  the  court 
npon  llie  same  erldence.  In  the  action  on 
the  tKmd  the  trial  Judge  found  at  a  fact  fliat 
the  defendant  bad  converted  the  money  of  the 
plaintiff  In  a  Emm  greater  than  $S,000,  bat 
the  exact  amount  he  was  unable  to  determine, 
and  ordered  Judgment  against  the  defradant 
and  his  sureties  for  $3,000.  The  defendant 
appealed,  and  this  court  held  that  the  find- 
ing was  sustained  by  the  evidence.  See 
101  N.  W.  402.  The  trial  coort  In  this  action 
found  that  file  defendant  converted  to  Ms 
own  use  the  maosy  at  the  plaintiff,  aggregat- 
ing more  than  ^000,  bnt  that  the  exact 
amount  In  excess  of  $3^)00  he  wu  unable  to 
find  from  the  evidence,  and,  fnrthOT,  that 
such  $3,000  was  the  Identical  defiUcatfon  for 
which  Judgment  was  ordered  against  tiie 
defendant  In  the  action  on  the  bond.  As 
a  conclusion  of  law  Judgment  was  directed 
for  the  defendant  dlsmlBslng  this  action. 
The  plaintiff  made  no  motion  for  more 
spectflc  findings  of  fact,  or  for  a  finding  to 
the  effect  that  the  defendant  converted  a 
definite  amount  of  money,  naming  a  sum  in 
excess  of  $3,000.  The  plaintiff  appealed  from 
an  order  denying  Its  motion  for  a  new  trial. 

No  claim  Is  here  made  that  the  plaintiff  Is 
mtltled  to  recover  In  this  action  the  $3,000 
which  It  recovered  In  the  action  on  the  bond, 
but  Its  claim  Is,  In  effect,  that  the  findings  of 
fact  are  not  sustained  by  the  evidence,  Id 
that  It  shows  that  the  defendants  total  defal- 
cation was  $14,10196,  and  that  for  the  bal- 
ance thereof,  after  deducting  the  $3,000,  Judg- 
ment should  have  been  ordered  for  the  plain- 
tiff, or,  in  other  words,  that  the  findings  of 
fact  are  not  sustained  by  the  evidence.  The 
general  character  of  the  evidence  appears  In 
the  opinion  of  this  court  on  the  former  appeal. 
The  question  here  is  not  whether.  If  the  trial 
Judge  had  found  that  the  defalcation  was  a 
definite  sum  materially  greater  than  $3,000, 
the  evidence  would  sustain  the  finding,  but 
the  question  is  whether  the  plaintiff  was  as  a 
matter  of  right  entitled  to  such  a  finding. 
We  have  considered  the  evidence,  which  Is 
complicated  and  in  many  of  Its  details  in- 
definite, and  reached  the  conclusion  that  the 
findings  of  fact  are  fairly  sustained  by  the 
evidence  and  that  the  action  was  properly 
dismissed. 

Order  affirmed. 


O'ROnBOl  V.  GERMAN  INS.  00.  Ot 
FREEPORT,  ILL. 

(Supreme  Court  of  Minnesota.  Nov.  10,  1005. 
Od  Rehearing,  Nov.  22,  1905.) 

1.  iHSnBAKCE— ReFEBCNCB  TO  ABBITUTOB^ 

Waiveb  of  Condition. 
If  a  referee  nominated  bj  the  Insurer  to 
adjust  a  fire  loss  arbitrarily  and  unfairly  re- 
fuses to  co-operate  with  his  associate  in  select- 
ing a  third  referee,  and  refuses  to  further  act 
as  a  referee,  such  conduct  will  constitute  a 
waiver  by  the  insurer  of  its  rights  to  have  the 
loss  adjusted  by  referees,  U  It  authorises  or  aj^ 


proves,  directly  or  Indirectly,  ttie  action  of  Its 
referee. 

[Ed.  Note. — For  cases  In  point,  see  voL  S8l 
Gent  Die  Insurance.  H  1436^  14ffr.l 

2l  Baum, 

If  the  Insurer  does  not  so  anthoriae  or  ap- 
prove the  action  of  its  referee,  but,  upon  beiag 
advised  thereof,  it  refuses  to  agree  to  tha  selec- 
tion of  other  referees,  It  thereby  wolves  its 
right  to  an  aiwrabal  ot  the  loss. 
^  [Bd.  Note.— For  cases  in  pohit  see  tcL  28h 
Cent.  Dig.  Insurance,  H  1436^  14OT.] 

8.  SAMB— EVIDINCK. 

Evidence  considered,  and  held  to  sustain  tbs 
verdict  to  the  effect  that  the  defendant  waived 
Its  right  to  appralaa]  of  the  loss  bfoe  In  qata- 

tion. 

(Syllabus  1^  the  Coort) 

Appeal  from  District  Court,  St.  Louis 

Oounty;  J.  D.  Ensign,  Judge. 

Action  by  Bryan  O'Rourke  against  the 
German  Instnnnce  Company  of  Freeport.  IIL 
Twdict  for  plalnOfl,  and  defendant  moved 
for  Jndgmesit  notwithstanding  the  verdict  or 
for  new  trial.  From  an  order  denying  a 
new  trial,  but  ordering  judgment  for  the 
defendant,  plaintiff  appeahL  Berased. 

Baldwin.  Baldwin  &  Dancer,  for  SHisIlattL 
Morton  Barrows,  tor  respondent 

START,  0.  J.  The  complaint  herein  al- 
leged in  effect,  with  other  matters,  that  on 
Uay  21, 1902,  the  defendant  duly  executed  to 
the  plaintiff  its  policy  of  Insurance,  and 
tiiereby  Insured  him  In  the  sum  of  $800 
against  lora  or  damage  by  fire  of  Ms  building 
and  Its  fixtures  at  Htbblng,  this  state,  for  the 
term  of  one  year;  that  on  August  28, 1902,  tte 
building  was  damaged  by  fire  to  the  extoit 
of  $800  and  the  defendant  duly  notified  there- 
of; that  proofs  of  the  loss  sustained  were 
duly  made  and  delivered  to  the  defendant; 
and,  further,  that  the  defendant  refused  to 
pay  such  loss,  bnt  waived  Its  right  to  on 
appraisal  thereof  by  referees.  The  answer 
denied  that  the  defendant  waived  such  wcp- 
pralsal,  and  allied  that  the  plalntUf  by 
his  own  acts  and  misconduct  prevented  any 
arbitration  of  the  loss  by  referees.  This 
was  denied  by  the  reply.  A  trial  of  the  Is- 
sues by  a  Jury  resulted  in  a  verdict  for  the 
plaintiff  for  the  sum  of  $720.42.  The  defend- 
ant then  made  a  motion  for  Judgmoit  In  Its 
favor  notwithstanding  the  verdict  or  for  a 
new  trial,  and  the  court  made  Its  order  deny- 
ing a  new  trial,  but  ordered  Judgment  abso- 
lute for  the  defendant  The  plaintiff  ap- 
pealed from  the  whole  order. 

Two  issues  only  were  submitted  to  the 
Jury.  The  first  one  related  to  the  alleged 
waiver  by  the  defendant  of  Its  right  to  an 
appraisal  of  the  loss  by  referees,  and  the 
second  one  to  the  amount  of  the  loss  In 
case  the  plaintiff  was  entitled  to  recorer 
upon  the  policy.  As  to  the  second  issue, 
no  claim  Is  or  can  be  made  that  the  eridaice 
was  not  sufllcient  to  sustain  the  award  of 
damages  made  by  the  Jury.  As  to  the  first 
Issue,  the  trial  court  instructed  ttie  jury 
to  the  effect  that;  unless  the  A>fti>»i«i*» 
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waived  Its  right  to  an  arbltratlcm  of  th« 
loss,  tbelr  Terdlct  must  be  for  tbe  defend&nt 
It  iB  dear  from  the  record  that  the  trial 
court  baaed  tti  order  for  Judgment  npon  the 
proposition  that  as  a  matter  of  law  there 
was  no  erldence  to  sustain  a  finding  in  favor 
of  the  plaintiff  on  the  first  issue.  No  claim 
■was  made  In  this  court  in  tbe  brief  of  coun- 
sel for  defendant  that  the  trial  court  erred 
In  any  of  its  Instrnctions  to  the  Jury.  The 
record,  then,  presents  for  our  decision  the 
sole  question  whether  the  evidence  was 
Boffldent  to  make  the  question  of  waiver 
one  of  fact,  or,  in  other  words,  to  sustain 
the  verdict  of  the  Jury  on  that  issue.  It  is 
reasonably  clear  frtmi  the  evidence  that  the 
Jury  might  have  found  a  verdict  for  the  de- 
fendant; but,  unless  there  was  no  evidence 
fairly  tending  to  support  tbe  v«*dlct,  the 
order  appealed  from  must  be  reversed.  It 
Is  practically  admitted  that  a  loss  within 
tbe  terms  of  the  policy  occurred  on  August 
26,  1902;  that  the  defendant  was  duly  noti- 
fied of  the  loss;  that  the  parties  did  not 
agree  as  to  tbe  amount  thereof;  that  two 
referees  were  selected  as  provided  by  the 
policy,  namely,  Mr.  H.  M.  Leigbton,  of  Min- 
neapolis, one  of  tbe  three  persons  named 
by  the  defendant,  and  Mr.  J.  M.  Mclntyre, 
of  Hibbing,  one  of  tbe  three  persons  named 
by  the  plaintiff;  and  that  the  referees  ac- 
cepted, and  met  at  Hibbing  on  November  18, 
1902. 

There  was  evidence  relevant  to  the  issue 
of  waiver  as  follows:  Bfr.  Mclntyre  testi- 
fied that  the  referees  bad  a  meeting  for  the 
purpose  of  selecting  a  third  referee;  that 
Mr.  Leigbton  proposed  Mr.  Watterworth  or 
Mr.  McLeod ;  that  the  plaintiff  was  Informed 
that  Mr.  Watterworth  was  a  referee  select- 
ed by  the  insurer  f<Nr  t^e  adjustment  of  an- 
other flre  loss  which  the  plaintiff  had  sus- 
tained, and  that  Mr.  Mclieod  was  his  part* 
ner;  that  for  this  reason  he  declined  to  agree 
to  the  selection  of  either  of  them,  and  so 
Informed  Mr.  Lei^ton,  who  declined  to  sug- 
gest any  other  names;  and,  further,  that  he 
then  suggested  to  Mr.  Leigbton  the  names 
of  many  other  persons  who  were  contractors 
and  builders,  and  that  Mr.  Lelghton  declined 
to  consider  the  selection  of  any  of  them. 
The  witness  further  testified  in  part  as  fol- 
lows: "What  was  said  at  tbe  hotel,  after 
you  went  to  the  hotel?  A.  Well,  there  wasn't 
very  much  said.  I  asked  blm  if  we  couldn't 
decide  en  another  man  besides  these  two. 
I  told  him  in  the  Hotel  Hibbing  my  objection 
to  Mcl«od.  Q.  What  did  he  say?  A.  He 
told  me  that  he  was  busy,  that  be  had  a 
lot  of  work  to  do  In  the  evening,  and  must 
hustle  back  on  the  morning  train;  and  he 
said  he  ought  not  to  come  up  on  that  case 
at  all  because  he  was  so  busy,  and  be  was 
going  back  in  the  morning.  I  asked  him, 
then,  if  we  couldn't  decide  on  a  third  man 
now,  and  have  it  over,  so  that  he  could  go 
back,  and  he  said  he  would  take  McLeod  or 
Watterworth;  that  h»  wouldn't  taka  anj- 


body  else  I  had  snssested,  becanae  he  dldnt 
know  th^n.  He  gave  that  reason — ^he  didn't 
know  them,  and  he  would  not  take  any  man 
he  did  not  know.  Q.  All  right  Tell  what 
was  said.  A.  I  asked  him  If  we  couldn't 
get  another  man.  He  said:  'No,  I  have 
got  to  go  away  on  the  morning  train,  and 
I  won't  have  anything  more  to  do  with  It' 
I  am  quite  sure  that  was  what  be  said. 
Q.  Did  you  see  him  after  that?  A.  No;  I 
didn't  see  him  after  that"  On  his  cross- 
examination  the  witness  testified:  "Did  he 
[Lelghton]  say  the  purpose  of  his  visit  was 
to  inquire  into  the  loss  on  the  O'Bonrke 
building  by  fire?  A.  On  the  frame  building. 
Q.  Inquire  Into  the  loss  cm  the  O'Ronrke 
building?  A.  Yes;  to  estimate  tbe  loss.  Q. 
To  estimate  the  loss?  A.  Yes;  he  was  one 
of  the  appraisers  for  the  insurance  com- 
pany." The  plaintiff  testified  that  he  beard 
a  part  of  the  conversation  between  the  refer- 
ees, and,  further :  "I  walked  up  to  the  two 
of  them  on  the  walk,  and  I  says:  'Why 
don't  you  folks  get  together  and  straighten 
up  that'  He  says:  'Mr.  Mclntyre  won't 
teke  Mr.  Watt«TTorth.'  I  says :  'Can't  you 
pick  some  One  else?'  or  words  to  that  effect 
'Can't  you  get  some  one  else  In  the  state 
outside  of  Mr.  Watterworth?'  And  be  says: 
•No ;  got  to  have  Mr.  Watterworth,'  or  some 
words  to  that  effect  And  he  walked  right 
away.  I  followed  him  a  little  on  the  walk, 
and  said :  'Come  on,'  I  said,  'and  fix  It  up,' 
.or  something  like  that  He  said:  *I  will 
have  nothing  more  to  do  with  it  I  am 
going  to  Minneapolis.'  Wouldn't  hardly 
look  at  me  or  talk  to  me." 

Mr.  Lelghton  was  called  as  a  witness  by 
the  defendant,  and  testified  to  the  effect  that 
he  did  not  refuse  to  act  as  a  referee;  that, 
when  Mr.  Mclntyre  refused  to  accept  Mr. 
Watterworth,  he  suggested  the  names  of 
several  persons,  but  Mr.  Mclntyre  steted 
that  he  did  not  know  them,  and  that  It  would 
take  a  day  or  two  to  look  them  up.  "I  said 
to  him:  'It  would  be  no  use  for  me  to  lay 
around  tbe  hotel  here,. then,  while  you  are 
doing  that'  'No;  I  don't  know  as  It  would 
be.'  And  I  told  him  if  he  was  going  to  take 
that  length  of  time  I  would  go  back  to 
Minneapolis.  And  he  promised  to  let  me 
hear  from  bim."  Mr.  Lelghton  further  testi- 
fied as  follows:  "Q.  Did  you  visit  Hibbing 
in  November.  1902,  with  reference  to  the  ad- 
justment of  tida  flro  Kmm  for  Mr.  O'Rourkef 
A.  I  did." 

After  the  referees  separated,  and  on  No- 
vember 28,  1902.  the  plaintiff  commenced  to 
repair  his  building.  Nothing  further  seems 
to  have  been  done  by  either  party  anent  an 
adjustment  of  the  loss  until  December  22. 
1003,  when  a  letter  on  behalf  ot  the  plaintiff, 
written  by  his  attorneys,  was  sent  to  and  re- 
ceived by  the  defendant  This  letter,  after 
referring  to  the  loss,  steted:  "An  attempt 
was  made  between  you  and  him  some  time 
ago  to  have  an  appraisal,  according  to  the 
terms  of  the  policy;  but  the  appraiser  select- 
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ed  by  yon,  In  seeking  to  select  another  ap- 
praiser wltb  tbe  appraiser  appointed  by  Mr. 
O'Rourke,  absolutely  refused  to  agree  to 
any  one  for  the  third  appraiser,  except  one  or 
two  persona  The  appraiser  selected  by  Mr. 
O'RouiiEe  considered  the  two  names  iinfslF, 
and  was  willing  to  agree  upon  any  other  re- 
sponsible person  that  might  be  named.  As 
a  result  of  the  action  of  your  appraiser, 
no  appraisal  was  had.  We  now  desire  to 
have  the  matter  finally  settled  up,  and  are 
ready  to  select  appraisers  according  to  the 
terms  of  the  policy.  If  you  wlU  not  do  this, 
then  we  shall  commence  suit  upon  the  policy. 
Kindly  let  us  know  your  pleasure  at  the  ear- 
liest moment"  The  defendant  replied  by  a 
letter  from  its  attorneys,  which  challenged 
the  correctness  of  the  facts  stated  In  plalntUTs 
letter  and  then  stated:  "As  Mr.  O'Rourke 
has  now  rebuilt,  we  are  unable  to  see  how  It 
would  be  possible  for  a  third  party  to  arrive 
at  an  intelligent  estimate  of  this  loss  and 
thus  qualify  himself  to  act  as  umpire."  The 
plaintiff's  attorneys  then  made  reply,  reiter- 
atlng  their  version  of  the  facts,  and  then  said: 
"As  stated  In  our  letter,  we  repeat  In  Mr. 
O'Rouke's  behalf  that  he  Is  ready  and  will- 
ing now  to  have  an  appraisal  made  of  the 
property  according  to  the  terms  of  the  policy. 
If  the  company  does  not  see  fit  to  submit 
to  an  appraisal,  we  shall  take  it  that  they 
waive  t2ie  appraisal,  and  we  will  commence 
suit  to  recover  the  amount  of  the  loss."  In  re- 
ply the  defendant  recapitulated  the  facts  as 
claimed  by  it  and  said:  "It  would  appear - 
«quaUy  clear  that  O'Ronrke,  by  proceeding 
to  rebuild  the  damaged  premises,  has  by 
bis  voluntary  act  destroyed  the  evidence  of 
damage  and  made  a  legal  appraisal  an  Im- 
possibility. We  desire,  however,  to  be  more 
than  fair,  and  for  the  sole  purpose  of  an  am- 
icable adjustment,  and  with  the  express 
proviso  that  it  shall  not  be  construed  as  either 
an  admission  of  llablll^  or  a  waiver  of  any 
of  Its  rights  la  the  premises,  we  now  offer 
to  adjust  and  settle  the  matter  by  the  pay- 
ment of  the  sum  of  three  hundred  dollars," 
In  reply  the  plaintlfTs  attorneys  wrote  that: 
"Mr.  O'Rourke  desires  us  to  eay  that  the 
proposition  will  not  be  accepted,  and,  since 
we  assume  that  this  Is  your  best  offer,  we 
will  give  a  notice  under  the  policy  for  an 
appraisal  In  accordance  with  the  terms  of  the 
policy.  If  tbe  company  does  not  see  fit,  we 
shall  then  commence  suit  upon  the  policy, 
which  will  probably  be  the  best  way  to  set- 
tle the  whole  question."  To  this  the  defend- 
ant replied:  **We  have  placed  this  matter 
fully  before  you,  and  stated  our  position  In 
that  connection,  and  we  do  not  know  that  we 
have  anything  further  to  add  or  amend  at  the 
present  time.  Ton  will,  of  course,  take  such 
action  as  to  yon  may  seem  justifiable  In  the 
premises." 

We  have  not  attempted  to  refer  to  all  of  the 
evidence  received  upon  the  Issue  of  waiv- 
er In  detallf  but  to  i^ve  a  substantial  sum- 


mary thereof.    We  have,  however;-  consider^ 
ed  the  entire  evidence  pertinent  to-  the  issue, 
and  have  reached  the  conclusion  ttwt  tbe  evi- 
dence was  sufficient  te-  take  the-  case  to  the 
jury  on  the-  gnestlon  of  waiver,  and  that  tbe 
whole  evidence,  taking,  as  we  mast,  the  most 
favorable  view  of  it  tar  the  i^lntlff.  fairly 
sustains  the  verdict   The  evidence  was  suf- 
ficient, it  satltfactcn?  to  the  jury,  to  scstaln 
a  finding  that  the  reCevee  nonhutted  by  tbe- 
company—that  is,  tt»  referecj  tor  all  prac- 
tical pttipoee»— arbitrarily  and  unfairly  re- 
fused to*  consider  the  selectton  of  any  other 
person  as  umpire^  or  tiiird  referee,  except 
one  of  the  two  persons  named  by  him,  and 
that  Us  action  was  in  effect  a  refusal  to 
proceed  with  an  appraisal  of  the  loas.    If  tiie 
refereee  selected  by  tbe  parties  simply  fail- 
ed to  agree  upon,  a  third  referee  after  an 
honest  effort  upon  tbe  part  of  each  to  do  so, 
thea  either  pikrty  desiring  an  appraisal  of 
tbe  loss  m^bt  have  api^led  to  the  district 
court  of  tbe  ivoper  county  to  appoint  a  third 
referee.   Laws  1896,  p.  422;  c  175,  }  30^ 
This  statute,  however,  has  no  appUcatioa  t» 
a  case  where  a  referee  nominated  Ivf  one  of 
the  parties  refuses  to  act  as  such;  for  tbe 
court  is  only  authorized  to  appoint  a  third 
referee.   If,  then,  the  referee  aoaUnatetl 
by  the  defendant  did  by  his  wards  or  con- 
duct refuse  to  act  further  as  a  r^eree^  and 
his  action  was  autborlsed  or  approved,  direct- 
ly or  Indirectly,  by  the  defendant,  it  would 
constltate  a  waiver  of  Its  right  to  have  the 
loss  adjusted  by  referees.   What  tbe  effect 
would  be  upon  tbe  rights  of  tbe  parties  If 
the  Insurer  should  affirmatively  show  that  the 
refusal  of  its  referee  to  act  was  without  its 
knowledge  or  consent  we  need  not  determine. 
But  if  the  defendant  did  not  so  authoriie 
or  approve  such  action  on  the  part  of  Its  ref- 
es^.  yet  if,  upon  being  advised  thereof,  it 
refused  to  agree  to  tbe  selection  of  other 
referees.  It  would  thereby  waive  Its  right  to 
an  appraisal  of  the  loss.   McGullough  v.  Ins. 
Co.,  113  Mo.  606, 21  S.  W.  207;  Brock  v.  Ina  Co. 
102  Mich.  083.  61  N.  W.  67,  26  L.  R.  A.  623, 
47  Am.  St  Rep.  562;  Niagara  Ins.  Co.  v. 
Bishop,  164  111.  9,  39  N.  E.  1102,  45  Am.  St 
Rep.  105;  Chapman  v.  Ins.  Co.,  89  Wis.  572.  62 
N.  W.  ^2. 28  L.  R.  A.  4(K}.  The  correspondence 
between  the  parties  after  the  alleged  aban- 
donment by  the  referee  Leighton  of  tbe  mat- 
to-  of  the  adjustment  of  the  loss  is  snffldentto 
justify  a  finding  that  the  defendant  refused, 
after  being  advised  thereof,  to  ccv-operate 
with  the  plaintiff  to  secure  the  appointment  of 
other  referees,  and  further,  tbat  if  the  plain- 
tiff, as  he  suggested  that  he  would  do,  had  giv- 
en notice  under  tbe  policy  for  an  appranal  it 
would  have  been  onavaillng.   The  plaintiff 
was  not  bound  to  do  a  vain  thing.    Upon  tbe 
consideration  of  the  whole  evidence,  we  liold 
that  it  Is  sufficient  to  sustain  tbe  finding  of 
the  jury  upon  the  issue  of  waiver,  and  that 
the  trial  court  erred  in  ordering  judgment 
for  tlt«  defendanti  Order  rvverte^t.  Qaus« 
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remanded,  with  direction  to  the  district  conrt 
to  cause  Judgment  for  the  plaintiff  to  be  en- 
tered on  the  verdict 

On  Rehearing. 

PBR  CDBI AM.  The  defendant  having 
made  an  application  for  a  reargmnent  of 
thla  case,  it  1<  ordered  that  the  application 
be,  and  It  is  hereby,  denied,  but  ordered, 
further,  that  the  order  of  this  court  remand- 
ing the  cause  be,  and  it  1b  hereby,  modified 
so  as  to  read  as  follows:  "Ordered  that  the 
order  appealed  ftom  be  reversed,  and  the 
cause  remanded  to  the  district  court,  with 
leave  to  the  defendant  to  renew  his  motion 
for  a  new  trial  in  that  court  at  any  time 
within  20  days  after  the  r^lttltur  Is  filed 
ther^;  but  if  such  motloui  be  not  made 
within  the  time  limited,  or  It  be  denied,  then 
the  district  court  is  directed  to  cause  Judg- 
ment to  be  entered  for  the  plaintiff  on  the 
verdict" 


HOINB  et  al.  V.  BOABD  OF  OOU'RS  OF 

RENVILLE  COUNTY  et  al. 
<8oprane  Court  of  Minnesota.  Nov.  10,  1905.) 
Nmw  Tbul  —  Statutobt  Bxoht  —  Aovsnra 

ClAIlfS  TO  REAX.TT. 

In  this  an  action  to  determine  adverse 
claims  to  real  estate,  it  Is  held,  following  Phil- 
Upe  V.  Uo,  104  N.  W.  681.  and  former  deciwons 
of  this  court  tliat  the  defendant  w«a  not  en- 
titled to  a  second  trial  of  the  action  by  virtue 
of  Gen.  St  1804,  |  S846. 

[Ed.  Note. — For  cases  In  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  t§  342-355.] 

^yllabna  by  the  Conrt) 

Appeal  from  District  Ootut,  Renville 
County;  Oorfaam  Powera,  Judge. 

Action  by  Maggie  J.  Helns,  executrix;  end 
otlms,  against  the  board  of  county  com- 
mlBsionera  of  Renville  county  and  others. 
Judgment  for  plaintiff.  BVom  an  order  va- 
cating a  donand  for  another  trial,  striking 
It  fn»n  the  flies,  defendant  board  of  county 
commissioners  appeals.  Affirmed. 

Frank  Murray,  for  appellaiita.  I^don  A- 
Smith  and  William  A.  Lancaster,  for  re- 
spondents, 

START,  0.  J.  Action  to  determine  ad- 
verse claims  to  the  real  estate  described  In 
the  complaint.  A  trial  of  tbe  cause  re- 
sulted in  a  judgment  to  the  effect  that  the 
plaintiffs  are  tbe  owners  and  entitled  to  the 
possession  of  the  land,  that  the  defendants 
have  no-  estate  or  Interest  In  or  lien  upon  it 
and  that  the  plaintiffs  recov^  from  the  de- 
fendant county  the  sum  of  $66.30  as  costs. 
Tbe  defendant  within  six  months  thereafter 
paid  tbe  costs  and  demanded  another  trial 
of  the  action,  by  virtue  of  Gen.  St.  18&4,  | 
SS4G.  The  trial  court,  on  motion  of  the  plaln- 
-tUCB.  made  Its  order  vacating  the  demand 


and  striking  It  from  the  flira.  The  defend- 
ant appealed  from  the  order. 

We  had  occasion  In  a  recent  case  to  con- 
atrue  section  5845,  supra,  which  provides 
that:  "Any  person  against  whom  a  Judg- 
ment is  recovered  in  an  action  for  the  re- 
covery of  real  property,  may,  within  six 
months  after  written  notice  of  such  Judg- 
ment upon  payment  of  all  costs  and  damages 
recovered  thereby,  demand  another  trial  by 
notice  In  writing  to  the  adverse  party  or  bis 
attorney  In  the  action."  Phillips  v.  Mo 
(Minn.)  104  N.  W.  681.  We  held  In  that  case, 
following  former  decisions  of  this  court  that 
the  section  applies  only  to  an  action,  what- 
ever may  be  its  form,  In  which  the  recovery 
of  real  property  Is  sought,  and  that  It  does 
not  apply  to  all  actions  In  which  the  title  to 
such  property  Is  In  question  and  determined. 
This  rule  was  expressly  recognized  In  the 
case  of  Gabre  v.  Berry,  79  Minn,  20,  81  N. 
W.  537,  dted  and  relied  upon  by  the  de- 
fendant In  this  case.  There  was  a  difference 
of  opinion  In  that  case  as  to  the  application 
of  the  rule,  but  none  whatever  as  to  its 
correctaesa.  In  determining  In  any  particu- 
lar action  whether  either  party  Is  entitled  to 
a  second  trial  by  virtue  of  the  statute,  the 
substance  of  the  action  as  disclosed  by  tbe 
pleadings,  and  not  Its  form,  is  tbe  test 
whether  It  be  one  for  the  recovery  of  real 
property.  Gray  Cloud  Land  Co.  v.  Security 
Trust  Co.,  G3  Minn.  369,  101  N.  W.  605. 

Subjecting  this  action  to  such  test  wo 
find  that  the  here  material  allegations  of 
the  complaint  are  these:  The  plaintiffs  are 
in  the  actual  possession  of  a  tract  of  land 
described  In  the  complaint  and  the  defend- 
ants and  each  of  them  claim  an  estate  or  In- 
t(»%8t  therein  or  Hen  thereon  adverse  to 
the  plaintiffs.  Wherefore  the  plaintiffs  de- 
mand Judgment  that  defendant  have  no  es- 
tate or  Interest  In  the  premises  or  lien  there- 
on. The  answer  of  the  defendant  county  al- 
leged that  It  was  the  owner  In  fee  simple  and 
In  possession  of  the  land  by  virtue  of  a 
warranty  deed  therefor,  executed  and  de- 
livered to  the  defendant  by  the  plaintiff's 
testate.  The  answer  then  put  In  Issue  tbe 
allegations  of  the  complaint  we  have  referred 
to,  and  demanded  Judgment  that  the  plaintiff 
take  nothing  by  the  action  and  that  the  de- 
fendant have  such  relief  as  It  shall  show  It- 
self entitled  to.  The  reply  denied  that  the 
defendant  was  the  owner  or  In  the  posses- 
sion of  the  land,  and  alleged  that  the  deed 
referred  to  In  tbe  answer  was  never  delivered. 
It  Is  perfectly  obvious  that  neither  of  the 
parties  to  the  action  thereby  sought  to  re- 
cover possession  of  real  property,  and,  fur- 
ther, that  the  action  Is  simply  one  to  de- 
termine adverse  claims  to  real  estate.  It 
follows  that  the  defendaot  was  not  entitled 
to  a  second  trial  by  virtue  of  the  statute. 

Order  afflrmed. 
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BABNGROVBR  et  al.  t.  PETTTIGREW. 
(Snpreme  Court  of  Iowa.  Oct  17,  1905.) 

1.  Cohtbactb — ^PuBuo  Polict  —  FuBnuHnre 
Pboof  in  Divobce. 

A  contract  between  a  liasband,  whose  wife 
waa  about  to  sne  (or  dirorce,  and  an  attorney 
and  a  detective,  whereby  the  attorney  and  de- 
tective agreed  to  furnish  proof  of  the  wife** 
infidelity  and  secare  a  divorce  for  the  hniband, 
and  whereby  he  agreed  to  pay  the  attorney  and 
detective  (1,000  on  the  procurement  oi  the 
divorce,  is  void  aa  against  public  policy. 

2.  CHAUraBTY  AND  MAINTBNAIlCB--PATlfKinF 

or  Wmntsa  Fkeb. 

A  contract  between  a  hnsband,  whoee  wife 

was  about  to  sue  for  divorce,  and  an  attorney 
and  a  detective,  whereby  the  attorney  and  de* 
tective  agreed  to  pay  the  busband'a  witnenei 
out  of  the  sum  he  agreed  to  pay  on  their  pro- 
rariiiV  for  him  a  divorce,  tn  champertoas.  ' 

3.  Work  and  Labob — Intaud  CoinsACT — lu- 
PLIED  Pbomibk — Rboovbbt. 

Where  one  cannot  establish  hit  cause  of  ac> 
tion  on  a  quantnm  meruit,  without  relying  on 
services  whldi  contravwie  public  policy,  he  can- 
not recover. 

[Ed.  Note. — For  cases  lo  point,  see  vol,  50, 
Cent  Dig.  Work  and  Labor.  }  25.] 

4.  Same — Sebvices  in  Pbocubing  a  Ditobcb. 

An  attorney  and  a  detective,  who  render 
services  which  are  in  themselves  illegal,  because 
having  for  their  object  the  procurement  of  a  di- 
vorce tat  &  husband,  cannot  recover  from  the 
husband  cm  a  quantum  msrult. 

Appeal  fi*om  District  Court,  Union  Coonly ; 

II.  M.  Towner,  Judge. 

Suit  at  law  to  recover  for  services  ren- 
dered In  divorce  proceedings  between  the  de- 
fendant and  his  wife.  The  plalntUF  Bam- 
grover  is  an  attorney  and  the  plaintiff  Hughes 
is  a  detective.  They  learned  that  Mrs.  Tettl- 
grew  was  abont  to  commence  an  action  for  a 
dirorce  from  the  defendant,  and  aa  informed 
blm,  and  before  notice  of  suit  was  served  en- 
tered into  a  written  agreement  with  him, 
which  Is  as  follows :  "The  first  part?  has 
employed  second  party  to  prepare  evidence  in, 
and  try  in  the  district  court  of  Union  county, 
Iowa,  for  first  party,  the  suit  entitled  Jessie 
Pettlgrew  v.  J.  S.  Pettlgrew,  In  which  said 
first  party  Is  defendant;  and  said  second 
party  undertakes  to  furnish  proof.  In  the  trial 
of  said  cause,  of  the  plalntlfTs  Infidelity 
to  first  party,  and  to  secure  him  a  divorce 
from  bis  wife  on  his  cross-petition  to  be  filed 
in  said  suit;  and  as  compensation  for  said 
services,  first  party  agrees  to  pay  second 
party  as  follows:  Twenty-five  dollars  cash, 
the  receipt  of  which  Is  hereby  acknowledged, 
and  then,  when  second  party  is  successful  in 
securing  him  a  divorce  from  his  wife  on  his 
cross-petition,  or  In  case  first  party  shall  com- 
promise said  suit,  or  do  any  other  act  or 
thing  to  prevent  second  party  from  accom- 
plishing said  end,  the  further  sum  of  $1,000. 
Said  sums  to  be  In  full  compensation  for 
their  services ;  and  In  case  of  the  failure  of 
fiald  Barngrover  and  Hughes  to  obtain  said 
divorce,  except  by  reason  of  some  act  or  thing 
done  hereafter  by  the  said  Pettlgrew,  then 
the  said  second  party  will  be  entitled  to  re- 
eelve  only  the  said  earn  of  flS  In  hand  paid; 


and  It  Is  further  agreed  that,  in  case  the 
$1,000  Is  paid  by  first  party  to  secood.  party, 
then  said  second  party  will  pay  defendant's 
witness  fees  In  said  case,  or  deposltloDB  taken 
by  him."  The  petition  set  ont  this  contract 
and  asked  a  recovery  thereon,  and  also  aaked 
a  recovery  on  a  quantum  meruit,  allying, 
further,  that  the  suit  between  the  defendant 
and  his  wife  had  been  compromised,  and  that 
she  had  been  permitted  to  secure  a  divorce 
without  opposition.  The  answer  put  in  issue 
the  l^allty  of  the  agreement,  and  on  the 
trial  there  was  a  directed  verdict  for  the  de- 
fendant after  the  close  of  the  plalntlfTs'  evi- 
dence.  The  plaintiffs  appeaL  Affirmed. 

J.  E.  Bamgrover,  for  appellants.  T.  Ik 
Maxwell  and  D.  W.  Hlgbee^  for  ai^wUee. 

SHERWIN.  C.  J.  The  clearly  expressed 
object  of  the  agreement  waa  to  bring  abont  a 
dissolution  of  the  marriage  contract  ■Tuj  ta 
put  an  end  to  the  various  duties  and  obliga- 
tions resulting  from  it  It  Is  therefore  against 
sound  public  policy  and  void.  The  marriage 
relation  Is  sacred,  and  one  which  the  law  will 
encourage  and  maintain  when  formed.  Its 
dIssolutloD  wilt  not  be  left  to  the  caprice  of 
the  parties  thranselves,  nor  will  It  be  permit- 
ted to  rest  on  the  interference  of  stranga^ 
Hence  any  agreement  conditioned  on  the  ob- 
talnment  of  divorce,  or  Intended  or  calculated 
to  facilitate  Its  obtalnment.  is  void.  Such 
is  the  settled  policy  of  the  law  as  expressed 
in  the  universal  rule  adopted  by  the  courts. 
9  Cyc.  619,  and  cases  cited;  15  Am.  &  Eng. 
Enc.  Law,  956,  and  cases  cited;  Stokes  t. 
Anderson  (Ind)  21  N.  B.  SSI,  4  L.  R.  A.  313; 
McCurdy  v.  Dillon  (Mich.)  98  N.  W.  746. 

The  agreement  also  provides  that  the  ap- 
pellants shall  pay  the  defendant's  witnesses 
out  of  the  fl.OOO  so  received,  and  Is  cham- 
pertous.  Boardman  ft  Brown  v.  Tbompstn^ 
25  Iowa,  487;  Adyo  v.  Hanna,  47  Iowa,  254, 
29  Am.  R^.  484. 

The  appellants  contend  that,  if  the  agree- 
ment be  held  to  be  Invalid,  they  are  still  en- 
titled to  recover  the  reasonable  value  of  their 
services  on  a  quantum  meruit  But  the  law 
will  not  imply  a  promise  to  pay  for  services 
which  are  In  derogation  of  public  policy,  any 
more  than  It  will  enforce  a  specific  contract 
having  that  object  In  view ;  and  when  a 
plaintiff  cannot  establish  his  cause  of  action 
without  relying  on  an  lll^al  contract,  or  oa 
services  which  by  their  very  nature  contra- 
vene public  policy,  he  cannot  recovw.  Pang- 
bom  V.  Westlake,  33  Iowa,  646;  Reynolds 
V.  Nichols  &  Co.,  12  Iowa,  398;  Miller  v. 
Ammon,  145  U.  S.  421,  12  Sup.  Gt  884,  38 
li.  Bd.  759;  Pollock's  Principles  of  Con- 
tracts, 25^260.  In  the  light  of  this  well- 
settled  rule.  It  Is  manifest  that  there  can  be 
no  recovery  here  on  a  quantum  meruit;  for 
the  services  rendered,  as  shown  by  the  record, 
were  along  the  line  specified  In  the  written 
agreement  The  appellants  clto  many  cases 
wherein  recovery  on  a  quantum  meruit  wu 
allowed  whcM  the  contract  waa  ftnmd  to  te 
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ille^l.  In  many  of  the  cases  champertous 
contracts  were  InTolved,  and  in  all  the  serv- 
ices actually  rendered  were  not  In  them- 
selves illegal;  while  In  the  case  at  bar,  as 
we  have  seen,  the  services  rendered  were  In 
themselves  lU^al,  because  their  object  was  to 
procure  a  divorce  for  the  defendant. 

The  judgment  of  the  district  court  was 
clearly  right,  and  It  la  affirmed. 

Affirmed. 


STATE  V.  COLLIGAN. 
(Supreme  Court  of  Iowa.   Oct.  18,  1905.) 

1.  Insane  PEBaona— Tbeatmeht  in  Hobfitai. 

— LlABILITT  FOE  SUPPOBT. 

In  the  absence  of  statutory  provision  an* 
thorizing  a  recovery,  the  state  cannot  recover 
compensation  for  maintaining  a  nonrelrident 
insane  patient  In  the  state  hospital.  ' 

2.  Same— Statutobt  Peovisiohs. 

Ck»de,  $  2297,  which  provides  that  the  coun- 
ty of  the  residence  of  an  insane  person  may  re- 
cover the  sums  paid  for  his  sapport  at  the  state 
hospital,  and  which  declares  that  this  provision 
"shall  not  be  construed  to  release  the  estates 
of  such  persons  nor  their  relations  from  Ifability 
for  their  support,"  dues  not  anthorize  the  state 
to  rwver  compensation  for  snpiKirting  a  non- 
resident insane  person  in  the  state  hospital. 

Appeal  from  District  Conrt,  Woodbury 
County ;  O.  W.  Wakefield,  Jndge. 

Action  brotigbt  by  the  state  against  a  non- 
resldeat  of  the  state,  who  has  been  confined 
in  the  hospitals  for  the  insane  at  Independ- 
ence and  Clarlnda,  to  recover  tlie  amonnt  ex- 
pended for  him  and  on  his  behalf  while  thus 
confined.  Judgment  for  the  defendant  from 
which  the  state  appeals.  Affirmed. 

Chas.  W.  Mnllan,  Atty.  Qen.,  Lawrence 
Degraff,  Asst  Atty.  Oen.,  and  F.  Terrls. 
for  the  Statew  0.  H.  Dillon,  for  appellee. 

McLAIN,  J.  By  Code,  |  2297,  it  Is  pro- 
vided that  the  county  of  the  residence  of  an 
Insane  person  may  recover  from  the  pr<^rty 
of  the  patient  any  sums  paid  by  the  county 
for  the  supirart  of  such  person  In  the  state 
hospital ;  but  It  la  agreed  that  the  defendant 
In  this  action  was  not  a  resident  of  anr 
county  in  the  state  at  the  time  he  was  com- 
mitted to  the  hospital,  and  that  he  bad  no 
legal  settlement  in  the  state.  He  was  as  a 
matter  of  fact  a  resident  of  South  Dakota, 
and  was  only  temporarily  In  this  state  when 
committed.  By  Code,  %  2283,  It  is  provided 
that  "patients  In  a  hospital  having  no  legal 
settlement  in  the  state  or  whose  legal  set- 
tlement cannot  be  ascertained  shall  be  sup- 
ported at  the  expense  of  the  state."  It  la 
further  provided  In  the  same  section  that  In- 
sane persons  having  a  settlement  within  an- 
other state  may  be  removed  to  the  place  of 
legal  settlement,  and  that  the  trustees  of  the 
hospital  may  authorize  the  superintendent  to 
remove  any  patient  who  has  no  legal  settle- 
ment within  the  state.  Notwithstanding 
these  provisions,  tbe  defendant  has  been 
maintained  tor  many  years  In  the  hospitals 


of  this  state  at  the  state's  expense.  It  has 
been  discovered  now  that  defendant  has  prop- 
erty in  the  connty  of  his  residence  In  South 
Dakota,  and  the  state  seeks  to  recover  Judg- 
ment against  him  for  the  expenses  of  hl» 
maintenance  In  the  state  hospitals,  in  order 
that  it  may  subject  his  estate  In  South  Da- 
kota to  the  payment  of  such  expense. 

The  contention  on  behalf  of  the  state  is 
that  the  estate  of  an  insane  person  Is  liable 
for  the  necessary  expenses  of  his  support 
Conceding  this  legal  proposition,  we  find  no- 
authority  for  holding  that  the  state,  having 
established  hospitals  for  the  insane,  which 
are  largely  charities,  and  provided,  in  the 
Interest  of  humanity  and  for  the  protection 
of  society,  that  insane  persons  shall  be  con- 
fined therein,  has  any  common-law  right  of 
recovery  against  those  who  receive  the  bene- 
fits of  such  public  charities.  Tbe  uniform 
rule  seems  to  be  that  there  is  no  liability  on 
the  part  of  the  person  who  receives  such  bene- 
fit, or  on  the  part  of  his  relatives,  to  make 
compensation  save  as  such  compensation  may 
be  expressly  required  and  provided  for  by 
statute.  No  such  obligation  Is  to  be  Implied. 
Delaware  County  v.  McDonald,  46  Iowa.  170 ; 
Montgomery  County  v.  Gupton,  189  Mo.  303, 
89  S.  W.  447,  40  S.  W.  1094.  This  has  been 
the  uniform  holding,  also,  as  to  public  aid 
furnished  to  poor  persona.  Bremer  County  v. 
Curtis.  54  Iowa,  72,  6  N.  W.  ISO ;  City  of  Al- 
bany V.  McNamara,  117  N.  Y.  16S,  22  X.  E. 
981,  6  L.  R.  A.  212.  In  Jones  County  v.  Nor- 
ton, 91  Iowa,  680,  60  N.  W.  200.  It  was  held 
that  tbne  was  no  common-law  right  of  re- 
covery by  the  eoonty  against  the  estate  of  an 
insane  person  for  the  expenses  of  sach  per- 
son in  tbe  connty  poorhouse,  and  the  statute 
was  subsequently  amended  so  as  to  impose 
such  liability.  See  Acts  26th  Gea  Assem.  c 
62,  now  inc(»rporated  Into  Code,  }  2207.  In 
the  absence  of  any  statutory  provision  author* 
Izing  recovery  by  the  state  as  against  an  in- 
sane person  confined  in  tbe  state  boepital,  n» 
such  recovery  can  be  bad. 

Counsel  rely  upon  the  first  clause  In  Code. 
§  2297: '  "Tbe  provision  herein  made  for  the 
support  of  the  Insane  at  public  charge  shaU 
not  be  construed  to  release  the  estates  of  suclk 
persons  nor  their  relatives  from  liability  for 
their  support."  But  it  seems  to  us  that  this 
falls  far  short  of  being  a  statutory  provi- 
sion authorizing  a  recovery  by  tbe  state  In 
such  cases ;  and,  as  the  other  language  of  the 
section  relates  only  to  wforcement  of  lia- 
bility by  the  county  of  tbe  residence  of  tbe  pa- 
tient, which  baa  been  compelled  by  the  pro- 
vision of  the  statute  to  pay  to  the  state  the  ex- 
pense of  his  maintenance  in  a  bo^ltal  or  has 
supported  him  In  a  county  Institution,  we  con- 
clude that  there  la  no  expression  of  any  legis- 
lative Intention  to  create  a  liability  which 
may  be  enforced  by  the  state  against  the  pa- 
tient or  his  property.  The  only  case  directly 
relied  upon  by  counsel  for  the  state  Is  that  of 
Coleman  v.  Commissioners,  6  B.  Mon.  239; 
but  in  that  case  it  was  held  onlr  tbat  a  court 
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ot  equity.  <w  discovery  that  tbe  Insane  peraim 
had  an  estate,  might  wiforce  against  the 
estate  a  atatatorr  Uabtlitr  which  might 
previoQsly  have  been  made  effectual,  bad  the 
fact  of  the  ezistence  of  the  estate  been 
knova 

The  jndgmoit  of  tbe  trial  conrt  is  alBrmed. 


STATB  T.  LOFTUS. 
(Supreme  Court  of  Iowa.  Oct  17,  1905.) 

1.  Cbiuihai.  liAw— Trial— Eixanov  Bvrwxiit 
Acts. 

In  a  proeecntion  for  adultery,  wbere  the 
only  opportunities  for  intercourse  which  the  evi- 
dence tended  to  nbow  were  on  separate  and 
disttnet  ofxaaiona,  the  state  should  have  been 
compelled  to  elect  on  which  one  of  the  occasions 
ft  would  rely. 

2.  ADVLTEKT— EVIDKHOB. 

In  a  prosecution  for  adultery,  letters  writ- 
ten in  the  handwriting  of  defendant's  alleged 
paramour  and  fouod  in  different  places  in  de< 
fendant's  bouse,  hut  not  shown  to  have  been 
connected  with  defendant,  were  Inadmissible  in 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  1» 
Gent  Dig.  Adultery,  (  20.] 

S.  Sake — Ck>uPL.A.iNT  of  Ikjcbed  Spouss. 

Under  Code,  §  4032,  providing  that  no 
prosecution  for  adultery  can  be  commenced  ex- 
cept on  complaint  ot  the  hu^and  or  wife,  the 
complaint  of  the  injured  spouse  must  be  made 
to  a  committing  magistrate  or  before  the  grand 
jury ;  and  a  mere  statement  to  the  county  at- 
torney that  complalnaot  wanted  the  goil^  par- 
ties punished  did  not  amount  to  a  comphunt, 
within  the  meaning  of  the  statute. 

4.  Saice— QuEsnoKs  fob  Jdbt. 

In  a  prosecution  for  adultery,  whether  the 
prosecution  was  begun  on  tbe  complaint  of  the 
Injured  spouse,  as  required  by  Code,  f  4^2, 
held,  under  the  evidence,  a  qnesUOD  for  tbe  jury. 

5.  Same — What  Constitutes  Coicpi.aiht. 

Under  Code,  |  4932,  providing  that  no 
prosecution  for  adultery  can  be  commenced  ex- 
cept on  complaint  of  tbe  husband  or  spouse,  the 
act  of  the  injured  spouse  in  testifying  before 
the  grand  jury  in  response  to  a  subpcena  does 
not  constitute  the  making  of  a  complaint;  but 
he  must,  by  his  statements  and  actions,  pre- 
fw  a  charge  against  the  wrongdoer. 

[Dd.  Nots^For  caaes  In  pobit,  ss*  yoL  1, 
Osnt.  Dig.  AdulteiT,  1 11.] 

6.  Sauk—Cohplaiitt  bt  Divobced  Husband. 

Under  Code,  g  4932,  providing  that  no 
prosecution  for  adultery  can  be  commenced  ex- 
cept on  complaint  of  tbe  husband  or  wife,  a 
divorced  husbaud  does  not  occupy  such  a  status 
as  to  entitle  him  to  complain  against  his  wife 
for  adultery  conmiltted  by  her  prior  to  the 
divorce. 

Appeal  from  District  Ooort^  Keokuk  Coon- 
ty;  B.  W.  Preston,  Jndgfc 
The  defendant  was  convicted  of  tbe  crime 

of  adultery,  and  appeala  Reversed. 

Brown  ft  Wlllcochson,  for  appellant  C 
W.  Mullan,  Atty.  Qen.,  tor  the  State. 

LADD,  J.  The  accused  was  the  wife  of 
James  Loftus,  with  whom  she  had  lived  as 
such  for  28  years,  and  from  whom  she  bad 
been  divorced  prior  to  the  commencement  of 
this  action,  owing  to  cruel  and  Inhuman 
treatment  on  hla  part   He  teatlded  that  In 


the  evening  of  July  26,  1904.  tals  wife  said 
she  would  Bleep  downstalrB,  and  he  came 
down  at  abont  II  o'clock  p.  m.,  and  discov- 
ered she  bad  gone;  that  Herrlfleld  lived 
acron  tbe  street,  and  ttiat  he  walked  over 
and  saw  "her  coming  from  towards  the 
bam,  and  Herrlfield  was  standliiK  In  tbe 
barn  door";  that  she  vraa  without  hat  or 
shoes,  and  be  asked  her  If  she  was  sick,  to 
which  she  made  no  reply,  but  returned  te 
the  house  and  tten  left  again,  and  be  did 
not  see  her  until  tbe  second  morning  thcfe- 
after;  that  on  July  2Bth,  following,  he  saw 
her  go  into  Herrffleld's  bam  shortly  after 
9  o'dock  In  ttie  evening,  and  Merrifleld  fol- 
low a  few  minutes  later,  and,  though  he  was 
gone  tor  a  witness  no  more  than  10  minute, 
tbe  bam  was  empty  upon  his  return,  niese 
were  the  only  opportunities  for  sexual  Inter 
conree  irlthln  the  county  which  the  eridenee 
tended  to  show,  and  unless  tbe  crime  was 
committed  on  one  of  tiiese  occatdons  tlie  ac- 
cused should  have  been  acquitted.  When 
the  state  rested,  defendant  moved  that  the 
state  be  required  to  elect  upon  wbidi  tnns- 
actlon  it  would  rely.  Hie  motion  was  over 
ruled.  It  should  have  been  sustained.  State 
V.  King,  117  Iowa,  492.  91  N.  W.  768;  State 
V.  Norris,  122  Iowa.  154,  97  N.  W.  999.  and 
cases  cited.  The  mllng  of  tbe  court  finds  no 
support  in  State  v.  HIgglns.  121  Iowa.  19. 
90  N.  W.  244,  for  there  the  adulterous  re- 
lationship was  continuous;  tbe  parties  oc- 
cupying the  same  room  for  several  montha 
Here  tbe  oEFenses,  if  committed  at  all,  were 
distinct  and  separate,  and,  as  recognized  in 
that  case  and  held  by  the  authorities  gener- 
ally, an  election  should  have  been  exacted. 

2.  The  state  introduced  in  evidence,  over  de- 
fendant's objections,  five  billets  and  the  con- 
tents of  another,  which  had  been  lost.  These 
were  unsigned,  and  contained  nothing  to 
Indicate  the  person  for  whom  Intended.  The 
evidence  tended  to  show  that  they  were  in 
the  handwriting  of  Merrifleld,  and  that  one 
of  them  was  found  under  tbe  bed  In  wbidi 
defendant  and  ber  husband  were  accustom- 
ed to  sleep,  about  two  weeks  prior  to  the  di- 
vorce, and  the  others  in  an  unsealed  envelope 
under  the  bed  in  tbe  spare  room,  where  no 
one  slept  How  they  reached  the  house 
does  not  appear,  and,  if  ever  In  the  posses- 
sion of  or  seen  by  tbe  defendant,  the  reconl 
falls  to  disclose  the  fact  Two  witnesses 
say  that  they  saw  notes  exchanged  by  de- 
fendant and  Merrifleld  on  the  street,  and  tbe 
husband  testified  that,  In  speaiilng  of  the 
divorce  proceedings,  he  said  to  ber,  "I  have 
got  some  notes  which  vrill  be  pretty  hard 
for  you  to  account  for,"  to  whi<di  she  repli- 
ed: "They  don't  amount  to  much.  There 
is  no  name  signed."  To  what  notes  either 
referred  Is  not  disclosed.  Tbe  record  fails 
to  connect  those  Introduced  In  evidence 
with  the  accused,  and  It  was  error  to  admit 
them. 

3.  Whether  the  prosecution  was  begun  on 
the  husband's  complaint  is  extremely  doubt- 
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foL  He  appeared  before  tiie  grand  Jury  In 
resptnue  to  a  sabpffina,  and  wltb  reference 
thereto  testlfled:  miat  was  tbe  only  reason 
thftt  I  came.  Mn.  Herrlfl^  and  the  conn- 
^  attorn^  wanM  me  to  come,  and  I  came 
became  I  was  anbpoened.  I  do  not  tblnk 
I  told  tbe  cotmty  attorney  that  I  wanted  an 
Indictment  found  against  defendant  Mrs, 
Merrlfleld  wantod  It  done,"  On  redirect  ex- 
amination be  testified  that  be  would  have 
come  wltbont  a  subpoena.  If  the  county  at- 
torney had  sent  for  him;  that  he  had  told 
him  at  Delta  that  be  "wanted  them  both 
punlsbed."  The  only  evidence  on  direct  ex- 
amination was  his  statement  that  he  "ap- 
peared before  the  grand  jury  and  demanded 
that  an  indictment  be  found  against  the  de- 
fendant" This  statement  Is  In  the  natnre 
of  a  conclnslon,  and.  If  based  on  the  par- 
tlcuiars  given,  is  wlthont  support  Indeed, 
the  fair  inference  to  be  drawn  from  his  as- 
sertion that  "Mrs.  Merrlfleld  wanted  It  don^ 
la  that  It  was  not  on  his  motion.  Tbe  state* 
ment  to  the  county  attorney  was  not  In  the 
nature  of  a  complaint  which  In  any  event 
must  be  made  to  a  committing  magistrate 
or  before  the  grand  jury.  State  t.  Brlgga, 
68  Iowa,  416,  27  N.  W.  858. 

But  the  jury  might  have  found  that  the 
demand  that  defendant  be  indicted  was 
made,  and.  If  so,  that  the  prosecution  was 
b^tm  on  Loftua'  complaint  The  Issue, 
however,  was  for  the  Jury.  State  v.  Dono- 
van, 61  Iowa,  278,  16  N.  W.  130;  State  T. 
Stout,  71  Iowa.  343,  82  N.  W.  372.  Unless 
be  Intended,  In  what  he  did  and  said,  to  pre- 
fer a  charge  against  defendant  the  pros- 
ecution was  not  begun  on  bis  complaint  and 
the  jury  ahouid  have  been  so  Informed. 
Instead,  the  court  instructed  that  "the  ap- 
pearance before  the  grand  jury  as  a  witness 
by  tbe  husband  against  the  wife,  and  his 
testifying  against  bis  wife  and  asBlstlng  In 
obtaining  testimony,  Is  a  commencement  of 
the  prosecution  as  contemplated  by  law.** 
There  Is  nothing  In  the  record  to  Indicate 
tbat  he  aided  In  obtaining  testimony,  and 
testifying  before  tbe  grand  jury  In  response 
to  a  subpoena,  without  more,  furnishes  no 
proof  of  purpose  to  mal^e  complaint 

4.  No  prosecution  for  adultery  "can  be 
commenced  except  on  complaint  of  the  hus- 
band or  wife."  Section  4932,  Code.  Though 
Txiftns  was  husband  of  defendant  when  the 
offense  Is  said  to  have  been  committed,  he 
bad  ceased  to  be  such  when  the  prosecution 
was  begun;  and  appellant  insists  that  bis 
status  was  not  such  as  to  entitle  him  to 
make  complaint.  We  have  repeatedly  said 
that  tbe  offense  Is  against  the  unoffending 
spouse,  as  well  as  the  state.  In  explaining 
tbe  reason  for  this  provision  in  the  stetute ; 
and  we  are  of  the  opinion  tbat  the  unoffend- 
ing spouse  must  be  such  when  the  prosecu- 
tion Is  commencced.  In  State  v.  Smith,  108 
Iowa,  440,  79  N.  W.  115,  the  defendant  com- 
mitted tbe  adultery  with  Mrs.  Worthley, 
who  was  thereafter  divorced  from  her  bu»- 


band.  Bnbseqnently  fbey  were  remarried, 
and  than  Worthley  caused  Smith  to  be  In- 
dicted, and  the  court  held  tbat  tbe  hiatus 
between  the  entry  of  the  decree  of  divorce 
and  remarriage  would  not  defeat  the  bus- 
band's  right  to  prosecute;  be  being  such 
botii  when  the, offense  was  committed  atad 
when  'the  pnsecutlon  was  begun.  The  in- 
stant case  la  distinguishable  from  that  de- 
cision. In  that  Loftns,  at  the  time  he  is  said 
to  have  made  complaint  was  not  tbe  def  end- 
anlfs  bnaband.  Not  being  mth,  tbe  prose- 
cution could  not  be  commenced.  Hie  opin- 
ion In  State  Smith  contains  some  expres- 
sions not  In  harmony  with  tiiese  views,  and, 
as  the  writer  Uilnks,  not  essential  to  the  con- 
clusion there  reached.  But;  regardless  of 
this,  the  court  as  now  constituted,  without 
being  committed  to  the  construction  of  tbe 
statute  as  there  announced,  Is  united  In 
adjudging  that  this  prosecotlan  was  begun 
without  authority. 
Bereraed. 


BARRETT  v.  MeOARTT  at  at 

(Supreme  Oonrt  of  South  Dakota.  Oct  Z, 

1905.) 

1.  Tail ANCT  in  OouHtnr— Advbbse  PoBsasraar 

— ^Tax  Title. 

The  mere  taUng  of  a  tax  title  by  a  tcaiant 
In  commoD  to  unimproved  wild  land,  wlthont 
any  exclusive  residence  on  and  occupation  of 
it  la  Dot  luch  an  ouster  of  his  co-tenants  as 
will  set  the  statute  of  limitations  in  motion. 

2.  Saub — Patueht  of  Taxis. 

The  payment  of  taxes  by  tbe  devlsse  of  a 
tenant  In  common  of  land,  who  had  no  such 
possession  as  to  constltHte  adverse  possession 
against  his  co-tenants,  will  be  regardra  as  pay- 
ment bj  a  tenant  in  common  for  the  benefit  of 
all  the  co-tenants,  so  as  not  to  entitle  him  to 
the  benefit  of  Rev.  Code  Civ.  Proc.  SS  54,  66. 
declaring  that  one  shall  be  held  to  he  the  legal 
owner  of  land  where  he  pays  taxes  on  it  for  10 
succesrive  yrars,  being  In  the  actual  possession 
of  It  nndw  claim  of  color  of  title,  or  bavins 
color  of  title  merely  In  cass  the  land  Is  vacant 
and  nnoocnpied. 

Appeal  from  Glrcnit  Oooxt,  Turner  Oonnty. 

Action  by  Charles  H.  Barrett  against 
Thomas  McCaHy  and  othera.  Prom  a  Jndg* 
ment  for  plaintiff,  defendant  Thomas  Mc- 
carty appeals.  Affirmed. 

L.  L.  Fleeger  and  Ryan,  Merton  &  Newbury, 
for  appellant  French  A  Orris,  for  respond- 
ent 

OORSON,  X  This  was  an  action  to  quiet 
title  to  a  quarter  section  of  land  Id  Turner 
county,  a  one-half  Interest  In  which  was 
claimed  by  tbe  plaintiff.  Finding  and  judg- 
ment being  In  favor  of  tbe  plaintiff,  tbe  de- 
fendant Thomas  McCarty  has  appealed  to 
this  court  from  the  Judgment  alone.  Tbe 
only  questions  before  ns,  therefore,  are  as  to 
whether  or  not  tbe  court's  conclusions  of  law 
are  supported  by  tbe  findings  of  fact 

The  court's  flndinga  may  be  thus  sum- 
marized: Prior  to  the  month  of  February, 
IfiTS,  one  Sarah  McCarty  filed  upoa  the 
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quarter  section  of  land  in  controverey  and 
made  final  proofs,  and  In  that  month  she 
married  Domlnlck  Dillon,  and  was  thereafter, 
and  until  the  time  of  her  death  In  February, 
187S,  his  wife,  and  resided  with  him  in 
Turner  county.  She  died  Intestate,  leaving 
as  her  heirs  .Domlnlck  Dillon  (her  hdsband), 
her  mother,  three  brothers,  and  two  sisters, 
four  of  whom  are  made  parties  defendant 
in  this  action.  On  October  7,  18T0,  a  treas- 
urer's deed  for  the  taxes  of  1875  upon  said 
land  was  Issued  to  Dennis  McOarty,  one  of 
the  helra  of  Sarah  McCarty  IMIlon,  and  one 
of  the  tenants  In  common  owning  said  land. 
In  June.  1S91.  the  said  Demils  McGarty  died, 
leaving  a  will  by  which  he  devised  the  prop- 
erty to  his  brother  Thomas  McCarty,  the  ap- 
pellant in  this  action.  This  will  was  pro- 
bated In  July,  1891,  in  the  county  court  of 
the  county  of  Waukesha,  in  the  state  of 
Wisconsin,  but  was  not  probated  in  Turner 
county,  In  this  state,  until  subsequent  to  the 
commencement  of  this  action,  to  wit,  May 
17,  1902.  At  the  time  the  tax  deed  was 
issued  in  1870  the  land  was  unimproved, 
oncDltlvated,  and  unoccupied,  and  in  a  state 
of  nature,  except  a  few  acres  thereof,  which 
was  broken  by  Sarah  McCarty  Dillon  prior 
to  her  marriage,  and  most  of  the  land  In  that 
vldnlty  was  In  the  same  condition.  In  18&t 
or  1885  Dennis  McCarty  stopped  people  in 
the  vldnlty  of  said  land  from  using  it  for 
pasturage,  and  which  prior  to  that  time  was 
used  for  common  pasture.  In  1887  Dennis 
McCarty,  the  grantee  In  said  tax  deed,  rented 
said  land  to  people  In  that  vicinity,  and  in 
that  or  the  foUowln/TMr  be  caused  80  acres 
of  said  land  to  be  bnA«i,  and  at  vartons 
times  since  and  after  his  death  the  defend- 
ant Thomas  McCarty  has  caused  "40  acres 
more  of  said  land  to  be  bn^en.  Since  1887 
or  1888  the  plowed  land  on  said  pranlses 
was  rented  each  year  by  Domls  McOarty 
during  his  lifetime,  and  after  his  death  by 
the  appellant,  to  tenants  who  paid  the  rent 
to  Dennis  McCarty  during  his  lifetime,  and 
after  his  death  to  the  appellant,  Thomas  Mc- 
Carty. Domlnlck  Dillon,  the  husband  of 
Sarah  McCarty  Dillon,  for  more  than  20 
years  prior  to  the  commencement  of  tills  ac- 
tion lived  in  Clay  county*  S.  D.,  about  10^ 
miles  the  premises  In  controvway,  azid 
Dennis  McOarty,  until  1889,  lived  In  the 
same  county,  about  3%  miles  from  said 
Dominlck  DlUon.  Dennis  McCarty  dahned 
to  own  said  premises  from  the  date  of  said 
tax  deed  to  the  time  of  hla  death;  but  there 
is  no  evidence  that  he  ever  made  such  claim 
to  any  one  other  than  his  brother,  the  ap- 
pellant herein,  and  Phillip  McCarty.  The 
appellant  claimed  to  be  the  owner  of  the 
premises  from  the  death  of  hla  brother 
Dennis  to  the  present  time.  Said  Dominlck 
Dillon  never  made  any  claim  of  any  intnest 
in  said  premises  or  for  an  accounting  of  the 
rents  tliereof  to  die  appellant,  and  tiw  evi- 
dence does  not  show  whetfaor  he  ever  made 
any  claim  of  title  or  tor  an  accounting  of 


rents  to  Dennis  McCarty  during  hla  lifetime. 
There  is  no  evidence  to  show  that  aald 
Domlnlck  Dillon  ever  knew  that  said  Dennis 
McCarty  or  the  api}ellant  claimed  title  to 
the  Bald  land.  Neltber  Dennis  McOarty  nw 
any  parties  to  this  action  ever  resided  upon 
said  land,  bat  Dennis  McCarty  paid  the  taxes 
assessed  ni>on  said  land  from  the  time  of 
the  Issuance  of  said  tax  deed  until  hla  death, 
and  since  hla  death  the  appellant  has  paid 
the  taxes  thereon.  The  court's  findings  ot 
fact  do  not  show  at  what  time  or  times  any  i 
of  said  taxes  were  paid,  either  by  Dennis  or  I 
Thomas  McCarty.  On  the  11th  day  of  No- 
vember, 1901,  Domlnlck  Dillon,  the  husband 
of  tlie  said  Sarah  McCarly  Dillon  in  hex 
lifetime^  quitclaimed  his  interest  in  said 
land  to  the  plalntifC  in  this  action  tor  the 
recited  consideration  of  91,000.  Ttie  sum- 
mons in  this  action  was  served  upon  all  of 
the  defendants,  but  none  of  them  appeared 
In  the  action,  other  than  the  appellant  herein. 
Upon  the  facts  found  the  court's  conclnsicms 
of  law  were  In  favor  of  the  plaintiff,  and 
Judgment  was  thereupon  rendered  and  al- 
tered adjudging  him  to  be  the  owner  of  an 
undivided  one-half  Interest  In  the  Said  land. 

It  will  be  seen  that  In  1872  Sarah  Mc- 
Carty, the  alstar  of  the  appellant  eitered 
the  land  In  controversy;  that  she  afterwards 
married  Dominlck  Dillon,  and  died  In  1873, 
leaving  the  said  Domlnlck  DllloD,  hus- 
band, and  the  other  defendants  named  Id 
the  action,  as  her  h^rs  at  law.  Aa  Sarah 
McCarty  Dillon  left  no  children,  ondo-  the 
law  of  this  state  Domlnlck  Dillon  succeeded 
as  one  of.  her  hdrs  to  one-half  of  her  real 
property,  and  the  other  half  became  the 
property  of  her  inotlier  uid  brothers  and 
sisters.  Domlnlck  Dillon,  ther^ore^  held 
one-half  of  the  property  aa  oo-tenant  with 
the  brothers  and  slBters.  The  land  In  con- 
troversy at  that  time  was  unfeoced  and  un- 
occupied prairie  luid,  and  so  remained  nntu 
1881  or  1886^  ocept  a  few  acres  which  had 
been  plowed  or  cultivated  prior  to  the  latter 
named  date.  In  1879  Dennis  McCarty,  oaa 
of  the  co-tenants,  obtained  a  tax  deed  for 
the  property,  and  thereafter  and  until  the 
time  of  his  death  paid  the  taxes  thereon, 
and  since  bis  death  In  1801  tile  aM)dIant 
has  iMld  the  taxes  on  the  said  property. 

It  Is  c<Hitaided  by  tin  appellant  that 
Dennis  McOarty  by  virtue  of  hla  tax  deed 
acquired  ttUe  to  aald  property  advosely  to 
Dillon,  and  that  prior  to  the  commimce- 
ment  of  this  salt  he  and  hla  devisee^  tbe  op- 
pellant  herein,  had  held  the  said  property 
adversely  to  the  other  heirs  and  to  said 
Domlnlck  Dillon  fi>r  more  than  20  years, 
and  that  therefore,  at  the  time  when 
Domlnlck  DUlon  conveyed  bis  Interest  In  the 
j^!op&etf  to  the  plaintiff,  his  right  to  tiie 
■ame  was  barred  by  the  twenty-year  atatote 
of  UmltatSons.  Appellant  further  contends 
that,  as  he  bad  paid  the  taxes  upon  the 
Vtopexty  since  1891.  he  was  entitled  to  be 
declared  the  owner  of.  the  same  under  and 
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hy  virtue  of  section  54  of  the  Rerlsed  Code 
of  Girll  Procedure,  which  provides  that 
every  person  In  the  actual  possession  of 
lands  or  tenements  for  10  successive  years 
under  claim  and  color  of  title  made  in  good 
faith,  and  who  shall  have  paid  all  taxes 
legally  assessed  upon  said  lands,  shall  be 
adjudged  to  be  the  legal  owner.  Section  55 
makes  similar  provisions  aa  to  unoccupied 
lands.  It  Is  contended  by  the  respondent: 
<1)  That  Dennis  McCarty,  being  a  tenant  In 
common  with  Domlnlck  Dillon  and  his 
brothers  and  sisters,  could  not  acquire  any 
title  adverse  to  them  under  the  tax  deed, 
and  consequently  that  his  claim  of  title 
under  such  deed  did  not  constitute  aa  ad- 
verse possession  within  the  meaning  of  our 
Oode;  (2)  that  the  character  of  his  posses- 
sion was  not  such  as  to  constitute  adverse 
[>oB8esslon  as  defined  by  our  Code,  and  con- 
sequently that  the  title  of  Domlnlck  Dillon 
was  not  barred  by  the  20-year  statute  of 
limitations;  (3)  that,  as  the  will  of  Dennis 
McCarty  was  not  admitted  to  probate  In 
this  state  until  after  the  commencement  of 
this  action,  the  appellant  herein  cannot 
claim  the  t)eneflt  of  the  provislona  of  sec- 
tions 54  and  56  above  referred  to,  and  hence 
that  the  action  was  not  barred  the  10- 
year  statute  of  limitations. 

While  it  Is  conceded  by  the  respondent 
that  a  tenant  In  common  may  oust  his  co- 
tenants  and  acquire  the  title  to  the  whole 
property  by  an  adverse  possession,  the  ouster 
must  be  of  such  a  character  as  to  notify  his 
-co-tenants  that  he  denies  their  right  to  the 
property  and  holds  the  same  adversely  to 
tbem.  Yet  the  mere  taking  of  a  tax  deed 
to  unimproved,  wild  land,  without  any  ex- 
clusive residence  upon  and  occupation  of 
the  same,  does  not  constitute  an  ouster — 
such  ouster  as  will  set  the  statute  of  limi- 
tations In  motion.  We  are  of  the  opinion 
that  this  contention  on  the  part  of  the  re- 
spondent is  correct,  and  that  there  was  no 
such  an  ouster  In  this  case,  or  adverse  pos- 
session, as  would  constitute  a  bar,  under  the 
20-year  limitation,  in  this  action.  As  we 
have  seen,  up  to  18S4  or  1885  the  land  In 
controversy  was  used  as  a  common  pasture; 
and  subsequently  to  that  time,  though  por- 
tions of  the  land  were  rented,  the  same  was 
neither  fenced  or  otherwise  improved.  But, 
whether  or  not  the  adverse  possession  was 
sufficient,  after  the  year  1884  or  1885,  with- 
in the  provisions  of  our  Code  defining  ad- 
verse possession,  it  Is  clear  that  prior  to 
that  time  the  possession  was  entirely  In- 
sufficient to  constitute  adverse  possession, 
and  hence  there  was  no  such  adverse  holding 
by  a  co-tenant  for  a  period  of  20  years  as 
would  constitute  a  bar  to  the  action.  As 
Dennis  McCarty  had  no  snch  possession  of 
the  premises  as  a  co-tenant  as  would  consti- 
tute adverse  possession,  his  devisee,  the  ap- 
pellant in  this  case,  acquired  none,  and  bis 
payment  of  taxes  from  1801  to  1001  must  be 
regarded  as  tbe  paymoit  of  taxes  by  a  C(h 


traant,  and  he  is  not,  therefore,  entitled  to 
the  benefits  of  the  act  of  1891.  While  he  may 
be  entitled  to  recover  of  his  co-tenanta  their 
proper  proportion  of  the  taxes  paid,  over 
and  above  the  amount  of  rents  received  by 
him,  he  could  acquire  no  title  as  against 
them  by  the  payment  of  the  taxes.  Payment 
of  taxes  and  improvements  made  by  any  one 
co-tenant  are  ordinarily  presumed  to  be  made 
for  the  benefit  of  all  the  co-tenants,  and  the 
law  will  not  permit  one  co-tenant  ordinarily 
to  take  advantage  of  his  possession  to  acquire 
title  or  cut  ofF  the  rights  of  his  co-tenants. 
How  far  the  rights  of  the  appellant  were 
affected  by  his  failure  to  have  the  will  of  his 
brother  probated  In  this  state  prior  to  the 
commencement  of  the  action,  it  Is  not  now 
necessary  to  decide,  as  we  are  clearly  of  the 
opinion  that,  had  It  been  probated  at  the 
proper  time,  he  could  have  acquired  no  new 
rights  as  against  his  co-tenants. 

These  facts  lead  to  an  afilrmance  of  the 
judgment  and  the  same  Is  affirmed. 


LAVIN  V.  KBEGER. 

(Supreme  Court  of  South  Dakota.   Oct  8, 
1906.) 

1.  Nbw  Tbtal— Grant  by  Other  than  Tbial 

JUOOE — PBBSUHPTmn. 

An  order  for  a  new  trial,  granted  by  a 
judge  who  did  not  preside  at  tbe  trial,  does  not 
carry  with  it  the  usual  presumption  under 
which  such  an  order  will  not  be  reversed,  ex* 
eept  in  case  of  an  abuse  of  diaoretion. 

2.  AfPXAI^NBW  TaXAI^^tETIEW. 

Wtiere  a  new  trial  is  granted  by  a  Judge 
who  did  not  preside  at  tbe  trial,  the  question 
on  appeal  ia  whether  the  court  erred. 

3.  Same. 

Where  a  judge  who  did  not  preside  at  tbe 
trial  sranted  a  new  trial  in  a  case  In  which 
practically  tbe  only  witnesses  were  the  parties, 
and  tlwir  testimony  was  conflicting,  tne  Su- 

Sreme  Court  on  skmaI  wiU  not  disturb  the  or- 
ar. 

Appeal  from  Oircnlt  Oourt,  Deuel  County. 

Action  by  William  T.  Lavln  against  Wil- 
liam Kreger.  From  an  order  granting  a  new 
trial  after  a  verdict  for  plaintift,  he  appeals. 
Affirmed. 

T.  J.  Law,  H.  J.  Hon^well,  and  X.  Sew- 
ard, for  iQ^Ilant  0.  A.  Mead,  for  respond- 
ent 

CORSON.  J.  This  Is  an  appeal  by  the 
plaintiff  from  an  order  granting  a  new  trial. 
This  action  was  instituted  by  the  plaintiff  to 
recover  from  the  defendant  the  sum  of  |1&3.- 
66  and  interest,  being  one-half  of  the  loss  in- 
curred in  the  purchase,  shipment  and  sale  of 
a  certain  floc^  of  sheep,  purchased,  as  claimed 
by  the  plaintiff,  in  pursuance  of  an  agreement 
made  between  himself  and  the  defendant 
whereby  the  profits  or  losses  of  said  trans- 
action were  to  be  shared  equally  between 
them.  The  defendant  In  his  answer  admitted 
the  purchase,  shipment  and  sale  of  these 
sheep  by  the  plaintiff,  and  admitted  that  the 
loss  incurred  amonuted  to  $307.81.  but  denied 
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that  the  transactloD  was  a  partnership  trans- 
action, and  denied  that  he  was  a  party  to  the 
same.  The  defendant  also  alleged  in  his 
answer  that  the  she^  were,  at  the  time  of  the 
purchase  and  shipment,  affected  with  scab, 
and  that  he  and  the  plaintiff  both  knew  them 
to  be  so  affected,  and  by  reason  thereof  the 
shipment  of  the  said  sheep  was  unlawful,  and 
that,  if  he  had  In  fact  become  a  party  to  snch 
a  contract,  It  was  void  as  against  public  pol- 
ity. The  action  was  tried  to  a  Jury  la  1903, 
and  a  verdict  returned  in  favor  of  the  plain- 
tiff, and  on  motion  of  the  defendant  a  new 
trial  was  granted.  The  second  trial  again  re- 
sulted In  a  verdict  for  the  plaintiff,  but,  before 
the  motion  for  a  new  trial  was  again  heard 
or  the  bill  of  exceptions  settled,  Hon.  Julian 
Bennett,  before  whom  the  case  was  tried, 
died,  and  the  bill  of  exceptions  was  by  order 
of  this  court  settled  by  Hon.  Charles  Whit- 
ing, Judge  of  the  Ninth  Judicial  circuit,  and 
the  order  granting  a  new  trial  was  mdde  by 
him.  Subsequently  a  motion  was  made  to 
vacate  and  set  aside  the  order  made  by  Judge 
Whiting  (the  same  being  a  chambers  order) 
before  Hon.  George  H.  MarQuls,  who  suc- 
ceeded Judge  Julian  Bennett  as  circuit  Judge 
of  the  Third  circuit,  and  was  denied,  and  a 
new  trial  granted.  It  is  trom  this  latter 
order  that  this  appeal  is  taken. 

Ab  will  be  observed,  neither  Judge  Whit- 
ing nor  Judge  Marquis  presided  at  the  trial 
of  the  case,  and  hence  the  presumption 
ordinarily  ai^Ucable  to  trial  courts  exer- 
cising their  discretion  In  granting  or  refusing 
a  new  trial  has  no  application  to  this  case. 
The  principle  to  be  applied  In  such  a  case  is 
laid  down  by  this  court  In  Sands  v.  Cm  Ik- 
shank,  16  S.  D.  146,  87  N.  W.  5S9,  and  ap- 
proved in  Tyler  t.  Haggart  (S.  D.)  102  N.  W. 
682.  In  the  lattor  case  tills  court  says: 
"The  order  for  a  new  trial,  having  beoi  made 
by  Judge  McOoy,  who  took  no  part  in  the 
trial  of  the  case,  does  not  carry  with  it  the 
presumption  usually  connected  with  such  an 
ord»,  nam^.  that  the  ruling  of  the  trial 
court  In  granting  or  denying  ttie  motion 
would  only  be  reversed  In  case  of  an  abuse  of 
'the  court's  discretion ;  and  the  prlndide  to  be 
applled-to  snch'  a  case  Is  thus  stated  by  this 
court  In  Sanda  t.  Oruikshank,  15  8.  D.  146, 
87  N.  W.  000,  as  follows :  "The  reason  of  the 
rule  is  that  one  who  has  observed  the  ap- 
pearance and  demeanor  of  witnesBea  is  in  a 
better  position  to  Intelligently  weigh  the  oral 
evldewe  than  one  who  merely  reads  the  al>- 
fltract  of  it  as  preserved  in  a  bill  of  exc^ 
moBM,  *  *  *  In  tills  case  the  Judge  who 
granted  defendant's  application  did  not  pre- 
side at  the  trial,  to  whom  the  record  was  as 
cold  and  lifeless  as  It  is  to  us.  *  •  *  He 
cannot  be  presumed  to  have  reviewed  the 
record  from  any  bettor  position  than  that  oc- 
cupied by  the  Jvdges  of  this  court  Hla  de- 
cision should  be  i^ven  no  greater  force  or 
effect  than  the  oplnhm  of  an  apellate 
Judge.'" 

The  only  question  to  be  considered  In  such 


a  case  Is  did  the  circuit  court  err  in  granting 
or  refusing  the  new  trial?  Upon  a  careful 
examination  of  the  evldoice  In  this  case  we 
are  unable  to  say  that  the  circuit  court  erred 
In  granting  defendant's  motion.  Practically 
the  only  witnesses  In  the  case  were  the  plain- 
tiff and  defeidaDt,  and  their  testimony  was 
conflicting.  In  view  of  the  fact  that  a  new 
trial  was  granted,  we  do  not  deem  it  proper 
to  set  out  or  review  the  evidence  givra  at  the 
former  trial,  and  It  must  suffice  to  aay  that 
the  plaintiff  sought  to  establish  the  fact  by 
his  evidence  that  the  defendant  entered  into 
a  partnership  with  him  In  the  purdtiaae  of  the 
flock  of  sheep  which  the  plaintiff  took  to 
Chicago  and  sold  at  a  loss,  of  which  loss  he 
claimed  the  defendant  should  pay  one-half. 
The  defendant  denies  this  partnership,  and 
denies  that  he  was  interested  In  the  purchase 
and  sale  of  the  she^  and  doiles  liability 
for  any  pwtion  of  the  loss.  Judge  Wbltlng 
seems,  upon  a  review  of  this  evidence^  to 
have  made  the  chambers  order  granting  the 
new  trial.  Judge  Marquis,  the  successor  of 
Judge  Julian  Bennett,  confirmed  this  citam- 
bers  order  and  granted  the  new  trial  as  an 
order  of  the  court  pro  forma,  as  he  had  been 
of  counsel  In  the  case  and  was  therefore  dis- 
qualified to  sit  therein,  except  upon  the  stip- 
ulation of  counsel  waiving  all  obJeetiMis  to 
his  passing  upon  the  case  by  reason  of  Us 
dlsqualiflcations. 

We  therefore  express  no  opinion  upon  the 
merits  of  the  case,  further  than  to  say  ttiat 
we  discover  no  error  In  the  order  maite  by  the 
circuit  court,  and  the  order  of  that  court  is 
affirmed. 


CITT  OF  GBNTBBVILLEI  v.  OATKEN. 

(Supreme  Court  of  South  Dakota.  Oct  8, 

1905.) 

1.  inroxiGATnro  Liqmns  —  Orrr  loaaras— 

OsDnTANCK. 

Even  If  section  1  of  an  ordinance  provid- 
Ing  that  it  shall  be  unlawful  for  any  person  to 
sell,  keep  for  sale,  w  give  away  within  the 
corpcHrate  limits  of  the  any  spiritaoiu,  malt, 
brewed,  fermented,  or  vinoua  liquors  vitboot 
first  having  secured  a  city  license  therefor,  is 
invalid.  In  falling  to  follow  Rev.  PoL  Code,  f 
2854,  authorlBing  any  city  within  whidi  a  liqnw 
license  has  been  paid  to  prohibit  the  licensee 
from  "engaging  in  the  business  of  selling  intox- 
icating liquors  to  be  drank  in,  on,  or  about  tlie 

}>remises  where  sold"  within  the  coiporate  lim- 
ts,  till  be  shall  pay  to  the  city  such  snm  as  may 
be  fixed  by  ordmanoe,  not  less  than  $200  nor 
more  than  S600,  still  section  2  of  the  ordinance, 
providinr  that  the  amount  which  shall  be  paid 
to  the  city  for  a  license  for  the  sale  of  intoxi- 
cating liquors  at  retail  shall  be  |600  per  anQDm 
for  each  place  within  the  coriwrate  limits  of  the 
city  where  such  intoxicating  liquors  are  kept 
for  sale  or  sold,  satisfies  every  requirement  of 
the  statute  by  prescribing  the  amount  to  be 
paid  the  city  by  every  person  engaging  In  the 
retail  liquor  business. 

2.  Same — Refusal  of  Citt  Licensk. 

A  city  council  on  its  own  knowledge  may 
refuse  to  one  bavinfc  a  raunty  license  a  <itj  11- 
ceass  for  retailing  intoxicating  liquors. 
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Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  the  dty  of  CenterviUe  against 
George  B.  Oayken.  Demurrer  to  the  com- 
plaint was  oramled.  and  defendant  appeals. 
Affirmed. 

Joe  Elrby,  for  appellant  Alan  Bogae, 

for  respondent 

FULLBB,  P.  J.  Ultimate  facta  sufficient 
to  Justify  overruling  a  demurrer  to  the  com- 
plaint in  this  action  to  abate  a  liquor  nui- 
sance by  means  of  an  injunction  may  be 
stated  as  follows :  At  all  times  essential  to 
the  questions  of  law  presented  there  was  in 
force  in  the  city  of  CenterTlUe  an  ordinance 
authorizing  the  granting  of  a  permit  to  sell 
intoxicating  liquors  within  corporate  limits, 
as  follows: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  sell,  keep  for 
sale  or  give  away  within  the  corporate  limits 
of  the  city  of  Gentervllle  any  spirituous,  malt, 
brewed,  fermented  or  rlnous  liquors,  or  any 
mixture  or  compound  thereof  exc^t  proprie- 
tary patent  medicines,  without  first  having 
complied  with  all  the  requirements  of  the 
laws  of  South  Dakota  relating  thereto  and 
securing  a  city  license  therefor. 

"Sec.  2.  The,  amount  which  shall  be  paid 
to  the  dty  of  Centetrllle  for  a  license  for  the 
sale  of  intoxicating  liquors  at  retail  shall  be 
the  sum  of  six  hundred  dollars  per  annnm 
for  each  and  every  place  within  the  ooe- 
porate  Umits  of  said  dty  where  anch  Intoxi- 
cating liquors  are  kept  for  sale,  or  sold,  paya- 
ble semiannually  In  advance  on  or  before  the 
first  day  of  June  and  December  of  each  year." 

Appellant  having  first  procured  a  license 
from  the  coonly  commissioners  to  ttigage  In 
the  business  of  selling  Intoxicatlnc  liquors 
at  retail  on  the  ground  floor  of  a  two-story 
building  situated  upon  lot  11,  blodk  16,  In 
the  original  plat  of  the  city,  made  bis  for- 
mal application  to  the  city  authorities  for  a 
permit,  pursuant  to  section  2854  of  the  Re- 
vised Political  Code,  which  was  unanimously 
rejected.  Notwithstanding  such  action  of  the 
city  coundl,  appellant  engaged  in  the  business 
of  selling  intoxicating  liquors  to  be  drank  In, 
upon,  and  about  such  premises,  and  still  con- 
tinues, without  a  permit  to  conduct  the 
trafiSc  at  the  place  designated  in  a  manner 
that  shows  the  same  to  be  a  public  nuisance. 
For  a  reversal  of  the  order  appealed  from 
counsel  relies,  first  upon  tbe  failure  of  sec- 
tion 1  of  the  ordinance  to  follow  section  2854, 
supra,  with  reference  to  "engaging  In  the 
business  of  selling  Intoxicating  liquors  to  be 
drank  in,  upon  or  about  the  premises  where 
sold";  and,  secondly,  upon  the  fact  that  his 
client  had  complied  with  the  law  by  filing  a 
bond  and  paying  the  amount  required  tor  a 
county  license. 

Assuming,  without  deddlng,  that  section  1 
of  tbe  ordinance  is  Invalid,  In  so  far  as  it 
purports  to  prohibit  the  unlicensed  sale  or 
giving  away  of  Intoxicating  liquors  with- 
in corjwrate  limits,  section  2  amply  answers 


every  requirement  of  the  statute  by  prescrib- 
ing tbe  amount  which  must  be  paid  to  the 
city  by  every  person  engaging  In  the  retail 
busluMs  OS  defined  by  tbe  statute  and  author- 
ized by  the  county  license,  which  must  first 
be  obtained  from  the  county  treasurer  pur- 
suant to  sections  2834-2830  of  the  Revised 
Political  Code.  In  Town  of  Britton  v.  Guy, 
97  N.  W.  1045.  we  said :  "It  is  only  to  per- 
sons having  coimty  license  that  the  oflScers  of 
a  town  can  grant  a  license  to  engage  in  tbe 
business,  and  even  then  It  Is  a  matter  left  to 
their  discretion."  The  complaint  is  clearly 
sufficient  to  state  a  cause  of  action  under  sec- 
tion 1546  of  the  Revised  Political  Code,  which 
expressly  authorizes  every  Incorporated  city 
or  town,  through  Its  common  coundl  or  board, 
to  restrain,  prohibit  oud  suppress  any  per- 
son or  persons  from  keeping  "houses  or  places 
wherein  spirituous,  vinous  and  fermented 
liquors  or  beer  are  sold  without  a  license, 
and  tippling  houses,  are  hereby  declared  ta 
be  and  shall  be  deemed  to  be  public  or  com- 
mon nuisances." 

There  is  no  merit  In  the  contention  of  coun- 
sel for  appellant  that  an  injunction  will  not 
lie  to  restrain  the  holder  of  a  county  license 
from  selling  intoxicating  liquors  at  retail  in 
an  Incorporated  dty  or  town  that  has  re> 
fused  to  grant  a  permit  and  in  the  case  of 
McCormlck  v.  Pfelffer,  103  N.  W.  31.  It  was 
held  by  this  court  that  the  dty  council  Is  th* 
final  arbiter,  and  may  deny  an  application 
for  a  permit  upon  its  own  knowledge,  without 
the  presentation  of  any  evidence  or  the  ex- 
amination of  any  witnesses. 

The  facts  stated  in  the  complaint  are  suffl- 
dent  to  constitute  a  cause  of  action,  and  the 
order  overmUng  the  demurrer  U  affirmed. 


HBBBIBT  T.  HEBERT. 

(Supreme  Court  of  South  Dakota.  Oct  8» 
1W5.) 

1.  WmTBSBES — ^Redibect  Examinatioit. 

Where,  in  an  action  on  a  note,  defendant 
claimed  that  be  bad  made  a  partial  payment 
thereon,  and  plaintiff  admitted  on  croas-ezami- 
nation,  that  defendant  had  paid  him  a  specified 
sum,  It  was  proper,  on  redirect  examination, 
to  allow  him  to  testify  that  tbe  payment  was- 
made  for  work  performed  and  that  there  was 
that  amount  due  on  that  account 

2.  BviDENOB — Bklevakot — Value  of  Sebviceb. 

Where,  in  an  action  on  a  note,  plaintiff 
claimed  that  the  sum  paid  him  was  paid  for 
work  done  and  not  as  a  partial  payment  on  the 
note,  as  alleged  by  defendant  and  defoidant 
testified  that  plaintiff  was  a  poor  workman  and 
did  not  do  as  much  work  as  others  employed 
for  less  wages  than  that  claimed  by  plaintiff,  It 
was  proper  to  penait  plaintiff  to  prove  in  re- 
buttal that  he  did  more  work  than  the  others. 

3.  Teial  —  Evidence  —  Objections  —  How 
Raiseo. 

An  objection  to  the  admlsidbllity  of  evi- 
dence most  be  made  before  the  question  elicit- 
ing the  evidence  is  answered,  unless  the  answer 
is  not  responsive,  in  which  case  a  motion  to. 
strike  It  out  tor  that  reason  is  proper. 

4.  BviDKirC»— RELBrARCT~VAI.CT  or  SEBVIfnES. 

Where,  In  an  action  on  a  -  note,  plaintiff 
claimed  that  s  sum  paid  him  was  paid  ntr  work 
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performed,  and  not  as  a  jArtlal  pajment  on  tha 
note,  as  alleged  b7  defendant,  and  defendant 
testlQed  that  plaintiff  waa  a  poor  workman,  it 
was  not  error  to  permit  plaintiff  to  teatifj  that' 
defendant  found  no  fault  with  tha  work. 

^peal  from  (^rcnit  Court,  Pennington 
Oonn^. 

Action  bj  John  Hebert  against  Frank 
Hebert  From  a  judgment  f«r  plalntUf,  de- 
fendant appeals.  Affirmed, 

Chauncey  L.  Wood,  for  appellant  Charles 

W.  Brown,  for  respondent. 

CORSON.  J.  The  j>lalntlflr  and  respondent 
sues  upon  a  promissory  note  for  $1,000,  dated 
June  1,  1900,  and  payable  to  his  order  two 
rears  after  date,  with  interest  at  7  per  cent 
annum.  The  plaintiff  in  bis  complaint 
alleged  that  no  part  of  said  note  had  been 
paid,  except  the  sum  of  $200  paid  on  the  3d 
of  June,  1901,  and  Indorsed  upon  said  note, 
and  demanded  Judgment  for  $870  principal 
and  Interest  with  interest  thereon  from  June 
1,  1902.  The  defendant  admitted  the  execu- 
tion of  the  note,  and  denied  each  and  every 
other  allegation  of  the  complaint  and  al- 
leged that  In  the  month  of  Jxme.  1901,  he  paid 
the  plaintiff  the  sum  of  $600,  $200  of  which 
was  Indorsed  upon  the  note;  and  subsequently 
$400  more,  in  two  payments  of  $200  each, 
which  should  hare  been  Indorsed  U[>on  the 
note,  and  that  there  was  due  from  the  def end- 
.ant  to  the  plaintiff  on  the  note  the  sum  of 
$400,  and  no  more.  Verdict  and  Jndgm^t  be- 
ing in  favor  of  the  plaintiff  on  all  the  lasoea, 
the  defendant  has  ap[>ealed. 

On  the  trial  the  platatiff,  as  a  witness  in 
his  own  behalf,  testified  that  he  had  been 
paid  upon  said  note  the  sum  of  $200,  which 
was  indorsed  thereon,  and  $70,  Interest  for 
one  year,  and  no  more.  On  his  cross-exam- 
ination be  was  asl^ed  by  the  defendant's 
counsel  whether  the  defendant  did  not  In  ad- 
dition to  the  $200  Indorsed  upon  the  note,  pay 
lilm  $200  In  the  office  of  B.  R,  Wood,  and  the 
third  Bom  of  $200  on  the  streets  of  Custer. 
The  plaintiff  admitted  the  payment  of  these 
two  sums,  but  testified  that  the  second  $200 
was  paid  as  consideration  for  mining  ground 
conveyed  by  him  to  the  defendant  and  that 
the  third  $200  was  paid  on  account  of  worlt 
and  labor  performed  by  him  and  his  son  for 
the  defendant  It  will  thns  be  seen  that  the 
real  issue  was  as  to  whether  or  not  the 
second  and  third  $200  payments  were  made 
upon  the  note  or  made,  as  stated  by  the  plain* 
tiff,  for  mining  ground  conv^ed  by  him  to 
the  defendant  and  for  work  and  labor  per- 
formed by  him  and  his  son  for  the  defendant ; 
the  payment  of  the  $70  Interest  on  the  note 
not  being  controverted  by  the  plaintiff.  The 
plaintiff,  in  his  redirect  examination,  was 
aSked  to  explain  to  the  Jury  the  mining  trans- 
action upon  which  the  second  $200  was  paid, 
and  the  work  and  labor  performed  by  him, 
and  the  amount  due  him  therefor,  upon  which 
the  third  $200  was  claimed  by  blm  to  have 
been  paid.  It  appears  ttiat  when  the  second 


and  third  payments  of  $200  were  made.  In 
June,  1901,  there  was  nothing  due  upon  the 
note;  the  Interest  having  been  paid  for  the 
year  ending  June  1,  190L  The  defendant 
teatifylng  In  his  own  behalf,  admitted  that  be 
«mployed  the  plaintiff,  and  that  he  had  neva 
settled  with  him  tor  the  work  and  labor  per- 
formed, and  that  be  had  paid  him  $190  on 
account  thereof,  as  testified  to  by  the  plain- 
tiff. The  defendant  also  testified  that  the 
plaintiff  was  not  a  very  good  worker. 

It  is  contoided  by  the  aj^llant  that  the 
court  erred  In  admitting  the  following  ques- 
tions, to  be  propounded  to  the  plalDtiff  on  bis 
redirect  examination :  *^ll  how  mnch  labor 
yon  did  In  1900,  or  at  any  time,  for  your 
brother,"  This  question  was  objected  to  on 
the  groond  that  It.  was  immaterial  to  any  of 
the  issues  in  the  case,  and,  the  objection  being 
overruled,  exception  was  taken.  The  anawe- 
was.  In  substance,  that  he  and  his  son 
worked  for  ttie  defmdant  for  several  months, 
and  that  there  was  due  him  therefor  the  sum 
of  $487.00.  We  are  of  the  <H»inlon  that  there 
was  no  erroT  committed  by  the  court  In  per- 
mitting the  plaintiff  to  answer  the  question. 
Having  admitted  on  his  cross-examinatioD 
that  the  $200  had  been  paid  htm,  It  was  prop- 
er, In  redirect  examination,  to  allow  him  to  tes- 
tify on  what  account  the  $200  was  paid,  and 
to  show  that  there  was  due  him  that  amount 
and  more  for  the  work  and  labor  performed 
by  him,  on  acoonnt  of  which  ttw  $200  was 
paid. 

It  la  farther  contoided  by  the  aiq;>ellant 
that  the  court  erred  in  permitting  the  plain- 
tiff in  rebuttal  to  answer  the  following  ques- 
tion :  "Now,  I  merely  want  to  ask  yoo  about 
this  work.  How  did  the  work  done  by  you 
there,  the  surface  work,  the  above-ground 
work,  compare  with  that  done  by  any  otfa« 
party  working  for  your  brother  EYank?" 
No  objection  waa  made  to  this  qnestloo  at 
the  time  It  was  propounded  to  the  witness, 
and  he  answered;  "I  hauled  more  wood  in 
one  day  than  any  man  that  I  seen  done  In 
three."  The  defendant  thereupon  objected 
to  the  question  as  not  proper  rebuttal  evl- 
CLeace.  This,  we  think,  waa  proper  r^uttaL 
for  the  reason  that  the  defendant  when 
testifying  as  a  witness  in  his  own  bdialf 
had  stated  that  the  plalntttt  was  a  very  poor 
worker,  and  that  he  did  not  do  as  mudi 
work  as  anothw  man  employed  by  him  at 
less  wages  tiian  that  claimed  by  the  plain- 
tiff. Bat  as  no  objection  seems  to  have 
been  taken  to  this  question  until  after  it 
waa  answved,  the  objection  was  In  any 
event  clearly  unt^iable.  A  party  is  not 
permitted  to  sit  by  until  the  question  Is  ask- 
ed  and  answered  without  objection,  and  then 
make  the  objection  to  the  question.  The 
objection  ahoald  be  made  before  the  question 
is  answered,  unless  the  answer  is  not  re- 
sponsive to  the  question,  and  a  motion  ia 
made  to  strike  it  out  for  that  reason.  Wendt 
V.  0.  M.  ft  Bt  B.  B.  Go.,  4  &  D.  476^  ST  K. 
W.  226. 
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It  Is  tmttHst  omtaided  by  the  appellant 
that  the  court  erred  In  permitting  tbe  plain- 
tiff to  answer  the  following  question :  "Was 
any  fault  fonnd  by  Frank  with  yonr  work?" 
This  was  objected  to  as  cumulatlTe  and  im- 
material; but  we  are  of  the  opinion  that  It 
was  properly  admitted  for  tbe  same  reason 
that  the  foregoing  question  was  admitted, 
namely,  In  rebuttal  of  defendant's  evldmce 
that  plaintiff  was  a  poor  worker. 

These  are  the  only  errors  assigned,  except 
that  the  court  erred  In  overruling  the  plain* 
tiff's  motion  for  a  new  trial,  which  last  as- 
signment was  not  urged  in  this  court  It  Is 
quite  apparent  from  tbe  record  in  tills  case 
that  the  appeal  was  taken  merely  for  delay, 
and  we  are  of  the  opinion  that  It  Is  a  prop- 
er case  to  Impose  damages  for  the  delay 
caused  by  the  appeal,  as  we  are  authorized  i 
to  do  by  subdivision  5,  I  411,  Rev.  Code  Olv. 
Proc. 

The  Judgment  of  the  court  below  and  order 
denying  a  new  trial  are  affirmed,  with  10 
per  cent  damages  for  the  delay  caused  bj 
the  taking  of  the  appeal. 


BASKERVILLB  et  al.  T.  JOHNSON  et  at 

(Sopreme  Coort  of  Sonth  Dobita.  Oet  8, 

1005.) 

L  Saub— AoBEiMEirr  tat  Sixa— WAB&Ufrr-— 

EXCEFTIOH— KBSCISSIOn. 
Where  a  cootract  for  the  sale  of  a  thresh- 
ing outfit  contained  a  written  warranty  that  the 
machine  was  well  made  and  of  good  material, 
and  tbe  tltlfl  and  right  of  posaevlon  was  re- 
tained in  the  vendors  until  full  settlonent  was 
made  therefor,  the  contract  did  not  constitute 
an  immediate  sale,  but  was  only  an  agreement 
for  sale  with  a  warranky  and  right  of  inspection 
and  rescission  for  a  breach  oi  contract,  as  pro- 
vided by  Bev.  Glv.  Code,  H  1299.  1501, 
1340. 

2.  Saub — Bbeaoh  or  Wabbantt — REscissnnr. 

Where  a  contract  for  tbe  ule  of  a  thresh- 
ing outfit  warranted  tlie  same  to  be  well  made 
snd  of  tood  material,  and  on  a  delivery  beli^ 
tendered  it  api>eaTed  that  most  of  the  machine 
was  apparently  old,  out  of  order,  and  pat  to- 
gether in  a  bungling  manner,  the  buyers  were 
Justified  in  retnung  to  accept  the  same  and  In 
rescinding  the  entire  contract 

Appeal  fKHn   Oliciilt  Ooart,  BrocAdngs 

County. 

Action  by  M.  B.  BaskerviUe  and  another 
ngainst  Thomas  N.  Johnson  and  others. 
From  a  judgment  in  favor  of  plaintiffs,  d»> 
fendants  appeal.  Affirmed. 

Hall,  Lawrence  &  Roddle,  for  appellants. 
Mathews  ft  Stewart  and  Jenkins  and  Jack- 
son, f OT  respondents. 

FULLER,  P.  J.  The  substance  of  the  con- 
tract, made  the  basis  of  this  action  to  recover 
the  purchase  price  of  certain  personal  proper- 
ty, may  be  stated  thus:  On  the  2d  day  of 
September,  1901,  the  parties  to  the  contro- 
versy entered  into  an  Indivisible  executory 
contract,  by  the  terms  of  wbldi  appellants 
104N.W.— 68 


sold,  subject  to  a  written  warranty,  and 
agreed  to  deliver  to  respondents  at  the  dty 
of  Brookings,  a  threshing  outfit  consisting 
of  a  grain  separator,  wind  stacker,  and  self- 
feeder,  manufactured  by  the  Advance  Thresh- 
er Company  of  Battle  Creek,  Mich.,  and  in 
consideration  therefor  respondrats  agreed  to 
pay  all  freight  charges  from  the  factory  at 
the  time  of  delivery  at  Brookings,  and  to  ex- 
ecute two  secured  notes,  aggregating  $955, 
payable  to  appellants,  together  with  7  per 
cent.  Interest  from  date  until  paid.  From  a 
personal  Inspection  of  such  property  immedi- 
ately np4»i  Its  arrival  on  trade  at  Brookings, 
reepondMite  unanimously  concluded  that  It 
was  not  suitable  for  the  purpose  Intended, 
nor  such  as  their  contract  called  for,  and 
thereupon  refused  to  receive  or  settle  for  the 
I  same  or  any  part  thereof.  This  appeal  is 
from  a  jud^nent  dismissing  the  action  and 
from  an  order  overruling  a  motion  for  a  new 
trlaL 

Accusing  to  the  written  warranty,  which 
constitutes  a  part  of  the  contract  under  which 
tbe  machinery  was  "ordwed,  purchased,  and 
sold,"  the  same  is  guarantied,  among  other 
thli^  to  be  "well  made  and  at  good  ma- 
terial,** and  tbe  title  and  rii^t  to  possession  Is 
retained  In  the  vendors  until  fnll  settlement  la 
made  thwefor  by  the  execution  and  delivery 
of  the  above-mentioned  promissory  notes  se- 
cured by  chattel  mortgage.  The  Intention  of 
tbe  parties  that  the  title  ahontd  not  immedi- 
ately pass  b^ng  ttaus  plainly  expressed,  the 
transaction  erldenoed  by  their  written  agree- 
ment does  not  constltate  a  sale,  but  "an  agree- 
ment tm  sale*'  with  a  warranty  and  tlie  right 
of  Inqiectlon  and  rescission  In  case  of  a  breach 
of  contract  Rev.  Civ.  Code,  K  ^299,  1301, 
'  1839,  1S40 ;  J.  I.  Case  Ttireshtng  Machine  Co. 
T.  Blchinger  et  at,  15  S.  D.  530,  91  N.  W.  82; 
Scbwartx  et  aL  v.  Church  of  tbe  Holy  Gross 
of  Minneapolis  (Bllnn.)  62  N.  W.  266;  Mobile 
Fruit  ft  Trading  Go.  McOnlre  et  aL  Ollnn.) 
88  N.  W.  838. 

Although  reqpondentB  bargained  for  a  new 
outfit  to  be  made  of  good  material  and  capa- 
ble of  performing  the  wozfe  for  which  It  was 
Intended,  the  evidence  is  abundantly  ample 
to  Jnstlfly  the  Jury  in  finding  that  tbe  most  of 
It  was  apparently  old,  out  of  order,  and  pnt 
together  In  a  very  bungling  manner.  Conse- 
quently th^  were  not  bound  to  receive  any 
part  of  such  machinery,  and  the  rescission 
of  the  Hitlre  ctmtract  was  fully  Justified. 
Rubin  et  al.  v.  Sturterant  et  al.,  80  Fed.  930, 
26  a  a  A.  250;  Bush  v.  Fisher,  89  Mo. 
ARp.  1 :  Smith  V.  York  Manufacturing  Co.,  68 
N.  J.  Law,  242.  83  AU.  244;  HcGormiCk  Har- 
vesting Machine  Go.  t.  Knoll,  67  Neb.  790, 
78  N.  W.  394;  Munford  v.  Kevll  et  aL  (Ky.) 
6SS.  W.  706. 

A  careful  examination  of  every  assignment 
of  error  argued  in  the  brief  of  counsel  for 
appellant  resulte  In  tbe  conclnslrai  that  no 
enora  of  law  occurred  at  the  trial,  and 
the  Judgment  appealed  from  is  affirmed. 
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STATE  ex  nl.  HELLIBR  v.  YINCBNT. 

(Supreme  Court  of  South  Dakota.  Oct.  8* 
1900.) 

1.  Oftzcibs— Buotrn— Amoin-uKnT— nsBH 
OP  Appointkb. 

The  power  of  appointment  to  an  elective 
office  is  exhausted  when  once  exercieed,  and  any 
aubseiiueDt  appointment,  until  the  incumbent 
has  been  removed  or  the  offira  has  become  va- 
cant, is  void. 

2.  Sheriffs  and  Oonstableb — VACAiTor— Ai^ 

POINTUEMT — TEBU  OF  APPOINTBOL 

Rev.  Pol.  Code,  1  181^  provide*  that  ap- 
pointments to  fill  vacancies  ihall  "continae  nn- 
til  the  next  general  election  •  *  *  and  a 
Buccessor  ia  eiected  and  qualified."  The  in- 
cumbent of  the  office  of  sheriff  for  the  term 
ending  January,  1905,  was  reflected  in  Novem- 
ber, j904,  for  a  full  term  of  two  years.  He 
died  December  7,  1904.  The  county  commis- 
sioners appointed  oat  to  fill  the  unexpired  term 
'*until  January  1,  1005,  or  until  his  Rucceesor 
is  appointed  or  qualified."  Beld,  that  the  ap- 
pointee was  entitled  to  the  office  until  the  next 
seneral  election  at  which  the  vacancy  could  be 
filled  and  a  sacoeesOT  elected  and  qualified. 

Appeal   from   drcnlt   Court,  Uaraball 
County. 

Quo  warranto  by  the  state,  on  the  relation 
of  Charles  T.  Helller,  against  Marshall  Vin- 
cent From  a  judgment  for  defendant,  relat- 
or appeals.  Affirmed. 

Harry  B.  Phelps,  Byron  Abbott,  and  Cbarles 
1L  Stevens,  for  ai^ellant  Campbell  A  Tay- 
lor, for  respondent 

PULLEE,  P.  J.  Claiming  to  be  lawfully 
entitled  to  the  office  of  sherUf  of  Marshall 
county  by  reason  of  his  appointment  by  the 
county  commissioners  on  January  6,  1905, 
plaintiff  brought  this  action  to  oust  the  '■ 
defepdant,  who  was  Inducted  into  such  office  J 
and  discharging  the  duties  thereof  by  virtue  | 
of  the  following  appointment  made  on  the 
13th  day  of  December,  1904:  "We,  the 
honorable  board  of  county  commissioners 
of  Marshall  county,  S.  D.,  In  regular  session 
as  per  adjournment,  do  hereby  appoint  Mar- 
shall Vincent  as  sheriff  of  Marshall  county 
for  the  unexpired  term  of  H.  A.  Hinkley,  de- 
ceased. This  appointment  Is  ontil  January 
1,  1905,  or  until  his  successor  Is  appointed  or 
qualified.  Board  of  Counl?  Commissioners: 
Frank  McKlnley,  Chairman.  Geo.  A.  Elaom. 
Thos.  Greaser."  The  material  facts,  which 
are  undisputed,  may  be  stated  thus:  Ou 
the  first  Monday  of  January,  1903,  Mr.  H.  A. 
Hinkley  duly  qualified  and  entered  upon  the 
duties  of  the  office  of  sheriff,  to  which  be  had 
been  elected  at  the  November,  1902,  general 
election  for  a  full  term  of  two  years,  and 
continued  therein  until  the  7th  day  of  De- 
cember, 1904,  when  he  departed  this  life. 
He  had  also  been  re-elected  at  the  regular 
November,  1904,  election  for  the  ensuing 
term,  to  commence  on  the  first  Monday  of 
January,  1905;  and  the  question,  there- 
fore, is  whether  the  county  commissioners 
had  authority  to  limit  the  appointment  of 
the  defendant  to  the  unexpired  term. 

It  may  be  said  in  a  general  waj  that  the 


power  of  appointment  to  an  dective  office 
ia  exhausted  when  once  exerdeed,  and  any 
subsequent  appointment  to  tiie  lame  office, 
until  tlie  Incumbent  baa  been  legally  le- 
moved  or  the  office  become  vacant  la  in* 
efTectaal  and  void.  Thomas  t.  Buttob,  67 
Am.  Dec.  151;  State  ex  rel.  Brown  t.  Wood- 
ruff. 32  N.  T.  355:  Mecbem  on  Public  Officers 
I  115.   Under  a  ctmstitntlonal  lunvlslon  to 
the  effect  that  a  certain  officer  ahall  be  elect- 
ed and  bold  hia  office  for  four  years  and  un- 
to bis  snccesBOT  la  dected  and  qualified,  the 
Michigan  court  denied  the  power  to  limit 
an  appolntmrat  to  the  flrat  term  of  a  re- 
elected officer,  and  the  headnote  in  a  case 
similar  to  this  upon  principle  la  as  follows: 
"A  judge  of  probate  was  re-elected,  but  be-  | 
fore  the  commencement  of  his  new  term  | 
died,  and  an  app<dntment  was  made  by  the  I 
Governor  to  fill  the  vacancy.  January  Ist  i 
[when  the  new  term  would  commence]  the  ' 
Governor,  on  the  aupposltion  that  there  was  i 
now  a  new  vacancy,  made  another  appoint-  ' 
ment    It  was  held  that  the  second  appoint- 
ment waa  void,  and  that  under  Qie  Constltn-  I 
tion  the  person  first  anwlnted  would  hold  j 
until  a  successor  was  elected  and  qualified." 
People  ex  rel.  Andrews  v.  I^rd,  9  Uicb.  227. 

The  exclusive  power  of  flilii^;  vacancies 
In  county  and  precinct  offices,  exc^  coonty 
Judges,  Is  conferred  upon  the  board  of  coun- 
ty commlsslonersL  and.  In  case  a  vacancy  i 
occurs  30  days  preview  to  an  electiw  day  I 
at  which  the  office  may  be  filled,  no  appoint-  j 
ment  can  be  made,  unless  It  be  necessary  to  | 
carry  out  such  election  and  canvass  the  vote, 
and  In  such  event  the  at^olnted  incumbent  | 
can  hold  only  "until  after  said  election,  or  | 
until  his  successor  is  elected  and  qualified.'*  | 
Itev.  Pol.  Code,  |  1S13.   WUle  the  Constitu-  | 
tlon  specifies  two  years  as  the  term  for 
which  a  sheriff  shall  be  elected,  the  prevail- 
ing doctrine  In  such  cases  appears  to  be  j 
that  an  officer  la  entitled  to  hold  over  until 
his  successor  Is  elected  and  qualified,  un- 
less such  practice  Is  plainly  prohibited,  and 
the  statute  dnder  which  the  board  of  conn-  ! 
ty  commissioners  in  this  instance  was  act- 
ing Is  as  follows:    "Appointments  under 
the  provisions  of  this  article  stiail  be  made 
in  writing,  and  made  to  continue  until  the 
next  general  election  at  which  the  vacancv 
can  be  filled,  and  until  a  successor  la  elect- 
ed and  qualified,  to  be  filed  with  the  Secre-  | 
tary  of  State  or  In  the  proper  county  offices  j 
respectively.    Persons  appointed  to  offices  | 
as  herein  provided  shall  qualify  in  the  same  | 
manner  as  Is  required  of  those  elected, 
the  time  of  which  shall  be  prescribed  in 
their  appointment"   Rev.  Pol.  Code,  H  1814, 
1815.   According  to  the  express  terms  of  the 
statute  and  the  spirit  of  our  decisions,  the 
death  of  the  sheriff  on  the  7th  day  of  Decem- 
ber, immediately  following  his  re-election, 
created  a  present  vacancy  in  the  office,  wbieli 
could  be  filled  only  by  a  written  appoint- 
ment, not  for  the  unexpired  term,  bot  "to 
continue  until  the  next  general  tiectlcm  at 
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wlilch  the  Tacanc7  can  be  filled,  and  nnttl 
a  niccesaor  la  elected  and  qualified."  The 
case  of  State  ex  ret  Sheets  r.  Bpeldel  (Ohio) 
56  N.  B.  871,  la  dlrectlj  parallel,  wad  the  lyl- 
labus  of  the  court  la  aa  followa:  "When 
one  who  la  holding  the  office  of  aherlfE,  and 
Is  a  candidate  for  election  to  aucceed  him- 
self, dies  before  entering  upon  the  new  tenn, 
a  Tacancy  la  thereby  created  In  tbio  term  In 
which  be  was  serving,  but  not  In  the  term 
for  which  he  waa  a  candidate  and  upon 
which  he  had  not  altered;  and  one  who 
Is  doly  appointed  and  qnalifled  to  fill  the 
Tacancy  thus  created  will  bold  the  office 
for  and  daring  the  unexpired  term  of  fall 
predecessor  and  until  his  successor  ia  elected 
and  qualified;  and  such  election  must  be 
bad  at  the  first  proper  election  that  is  held 
more  than  30  days  after  the  occurrence  of 
the  Tacancy."  To  limit  the  appointment  of 
Vincent  to  the  unexpired  term  of  the  de- 
ceased sherUI  would  not  only  Involve  a 
flagrant  disregard  for  the  plainest  of  laor 
guage,  but  necessitate  the  unauthorized 
substitution  of  the  Judiciary  for  the  legls- 
latire  in  making  a  new  statute.  The  trial 
court  was  fully  Justified  In  deciding  that 
appellant  Is  not  entitled  to  the  office,  and 
that  respondent  was  at  the  commencement 
of  thlB  action,  and'now  la.  the  duly  appoint- 
ed, gnalifled,  and  acting  sheriff  of  Marshall 
connty. 

The  Judgment  appealed  from  Is  affirmed. 


FOSS  r.  PETTEBSON  et  aL 

iSoprame  Ooart  of  South  Dakota.  Oct  8k 

1905.) 

1.  iHBTOAirca— BBNsnrSooixrT-OsBTxncATB 
— Bbuktioiabt— Who  hat  Bb. 

Where,  in  an  action  on  a  benefit  certificate 
by  a  snbstitnted  beneficiary,  a  stranger  to  the 
member,  the  answer  allwed  that  plaintiff  was 
neither  a  ralatlve  of  the  msured  nor  dependent 
on  him,  nor  entitled  to  the  proceeds  of  the 
certificate  under  the  by-laws  of  the  society  or 
under  the  laws  of  the  state  in  which  the  society 
was  organized,  evidence  that  a  by-law  of  the 
flodety  provided  that  certlflcates  should  be  pay- 
able only  to  the  wife  or  surviving  children  of 
the  member  or  a  person  related  to  him  as  heir, 
was  admissible,  as  showing  that  plaintiff  was 
disqualified  from  becoming  a  beneficiary. 

2.  Sahb  —  Osuum  or  Bbhhioiaet  —  Taud- 

ITT. 

A  member  holding  a  certificate  (n  a  benefit 
society  stipulating  that  certificates  shall  be 
made  payable  only  to  the  wife  or  children  of 
the  membw  or  a  person  related  to  him  aa  heir, 
cannot,  cither  under  the  certificate  or  under 
Bev.  GIv.  Code,  9  712,  providing  that  the  bene- 
ficiary in  such  a  certificate  shall  be  the  husband, 
wife,  or  heir  of  the  insured  member,  change  the 
beneSciary  by  snhstltoting  a  stranger  in  the 
place  of  a  d^endent  brother  of  the  member; 
and  the  latter,  notwitfastanding  the  attempted 
change,  is  entitled  to  recover  on  the  certificate. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insnrance.  §S  1946-1954.] 

Appeal  from  Circuit  Court,  Minnehaha 
Connty. 

Action  by  Charley  A.  Fobs  against  the 
Modern  Woodmen  of  America,  In  whlcb,  on 


the  application  of  d^endai^  Bolf  Fetter- 
son,  by  Qnstave  Petteraon,  hia  gnardlan»  waa 
aubstltated  as  a  part7  defendant  Fnan  a 
Jndgnmt  for  dtfendant  Bolf  PettenoD, 
plalntUC  appeals.  Affirmed. 

Joe  Klrby,  for  appellant  Welle  &  Telgen, 

for  respondents. 

FULLER,  P.  J.  Thla  action  as  Instituted 
was  to  recover  the  amount  specified  In  a 
benefit  certificate  purporting  to  have  been 
Issued  to  one  of  its  members  by  the  Modern 
Woodmen  of  America  on  the  day  of  such 
member's  death,  and,  upon  a  sufficient  show- 
ing that  the  defendant  society,  stood  ready 
to  pay  the  full  amount  claimed  to  the  legal 
beneficiary,  the  money  was  deposited  In  court, 
while  the  action  proceeded  In  the  name  of 
plaintiff  against  Rolf  Petterson,  a  brother 
of  the  deceased  Woodman  and  the  sole  bene- 
ficiary named  In  the  original  benefit  certifi- 
cate issued  on  the  3d  day  of  November,  1903. 
After  the  introduction  of  testimony  tending 
to  prove  that  the  name  of  plaintiff  was  by 
means  of  fraud  and  forgery  substituted  for 
that  of  the  beneficiary,  Rolf  Petterson,  with- 
out the  knowledge  or  consent  of  the  insured, 
the  following  allegation  of  the  answer  was 
established  by  the  undisputed  evidence  and 
remains  anchallenged  in  this  court :  "That 
the  said  plaintiff  is  neither  a  relative  In 
any  degree  of  the  said  Oustave  L.  Petterson, 
nor  a  dependent  nor  Is  he  entitled  to  any 
of  the  proceeds  of  said  beneficial  certificate 
under  the  constitntion,  by-laws,  or  charter 
of  said  order,  the  Modem  Woodmen  of 
America,  not  by  the  laws  of  the  state  of  Il- 
linois, being  the  state  under  whose  laws  the 
said  society,  the  Modem  Woodmen  of  Ameri- 
ca, waa  organized."  Under  the  foregoing  and 
other  paragraphs  of  the  answer,  and  over 
the  objection  of  counsel  for  plaintiff,  the 
trial  court  v«7  property  admitted  in  evidence 
the  by-laws  of  the  society,  which  provide 
that  "benefit  certlflcates  shall  he  made  pay- 
able only  to  the  wife,  surviving  children, 
or  some  other  person  or  pwsons  specifically 
named  In  said  benefit  certificate  as  '  bene- 
ficiary, who  are  related  to  the  member  as 
heir,  blood  relative,  or  person  dependent  up- 
on him,  or  member  of  his  family,  whom  the 
applicant  shall  designate  In  bis  application: 
provided,  however,  that  no  payment  shall 
be  made  upon  any  benefit  certificate  to  any 
person  who  does  not  bear  such  relationship 
as  wife,  surviving  child,  heir,  blood  relative, 
or  person  dependent  upon  or  member  of  the 
family  of  the  member  at  the  time  of  his 
death."  For  the  reason  that  plaiutiff  was 
confessedly  disqualified  under  these  by-laws 
from  becoming  a  beneficiary  in  any  event,  a 
verdict  was  directed  In  favor  of  defendant 
Rolf  Petterson,  and  the  Judgment  complained 
of  was  entered,  dlsmlBSlng  the  action  upon 
Its  merits. 

A  standard  author  elucidates  the  objections 
that  exist  against  the  substitution  or  original 
designation  of  a  benefidaijr  having  no  Is- 
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Burable  Intwest  In  part  aa  Collows:  "In 
elth»  case  tbo  holder  ot  ancb  policy  la  in* 
Cereeted  In  tbe  death,  rather  than  the  Ufa, 
of  tbe  Jjuarad.  Tbe  policy  of  the  law  fi»^ 
blda  Buch  apecalatlona  baaed  on  the  contlnn^ 
ance  of  human  life.  It  will  not  nphold  a 
practice  which  Incites  danger  to  human  Ufa, 
and  It  anbBtantlally  declares  that  no  one  shall 
have  any  claim  onder  a  policy  upon  the 
life  of  another  in  whose  life  he  had  no  In- 
anxahle  Interest  at  the  .time  that  he  acanlred 
tbe  policy,  whethw  the  poVlcj  be  leaned  to 
bim  directly  from  the  Insure,  or  whethw 
be  acquires  tbe  policy  1:^  pundiase  and  Uh 
slgmnent  from  another."  May  on  Inanranc^ 
S  398.  Were  we  to  Indulge  the  unjuatlfled 
assumption  that  the  insured  Woodhian  ac- 
tually attonpted  to  Bubstituta  ;^alntlfE  aa 
a  beneficiary,  Instead  of  Us  d^iendent  Ivotbr 
er,  anch  actl<m  would  be  Invalid,  as  against 
public  policy,  and,  by  reaaon  of  the  <»rlglnal 
dealgnatiDn  still  remaining  in  ftnoe^  the  in- 
surance would  go  to  the  latter.  lUs^  t. 
Odd  Fellows'  Mutnat  Belief  Association,  142 
Mass.  224,  7  N.  B.  844;  Stnte  T.  Standard 
Ufe  Assodatlon,  88  Ohio  St  281;  Freaby- 
terlan  Assur.  Fund  t.  AUoi  (Ind.  Bvjf.) 
7  N.  EL  317;  Sup.  Lodge  Kni^^ta  of  Honor 
T.  Nairn.  60  BfldL  44,  26  N.  W.  828;  Fisher 
T.  Donovan  (Neb.)  77  N.  W.  779.  M  L.  B.  A. 
88S.  The  statute  of  IlllnolB,  pursuant  to 
which  tbe  Modem  Woodmen  of  America  in- 
corporated for  the  transaction  of  buslneaa. 
was  not  produced  at  tbe  trial,  bat  section 
712  of  our  Revised  Civil  Code  la  as  follows : 
"No  corporation  m  aasodatlon  organised  or 
operating  under  this  article  shall  Isaoe  any 
certificate  of  manbersbip  or  poUcy  to  any 
person  *  •  *  unleas  the  beneficiary  un- 
der said  certificate  shall  be  husband,  wife, 
relative,  legal  representative,  heir  or  legatee 
of  SDCb  Insured  member,  nor  shall  any  certif- 
icate be  assigned ;  and  any  cwtlficate  Issued 
or  assignmeot  made  in  violation  of  this  sec- 
tion shall  be  void."  According  to  all  the 
authorities  it  seems  vitally  easential  to  an 
^active  change  of  the  ben^dary  named 
in  the  oertlficate  of  fraternal  life  Insurance 
that  the  insured  member  observe  tbe  by- 
laws of  the  society  and  ke^  wltbln  the 
limitations  prescribed  by  the  laws  of  tbe 
state  under  which  the  society  originated. 
an4  In  determining  the  legal  status  of  a 
substituted  beneficiary  It  will  be  presumed 
In  this  state,  there  being  no  evldoioe  to  the 
contrary,  that  the  law  of  such  slater  state 
is  tbe  same  as  our  own.  Sandmcyer  v. 
Dakota  F.  ft  M.  Ins.  Co.,  2  S.  D.  846.  SO  N. 
W.  353;  Meuer  v.  G.  M.  &  St  P.  By.  Co.,  6 
8.  D.  668.  50  N.  W.  945,  25  L.  B.  A.  81.  49 
Am.  St  B^.  898;  Morrla  v.  Hubbard,  10  S. 
D.  258,  72  N.  W.  894. 

PlalntifT  being  a  stranger  to  tbe  insured 
and  expressly  prohibited  by  the  statute  and 
by-laws  from  becoming  bis  beneficiary,  either 
by  original  designation  or  substitution,  the 
verdict  was  properly  directed  against  bim, 
and  the  judgment  appealed  from  la  affirmed. 


WIESHANN  T.  DONALD. 
(Sapreme  Court  of  Wlsonuin.  Oct  8;  1906^) 

1.  Appcal— FiKDnre  or  Fact — ^Bevijew. 

In  the  absence  of  a  bill  of  ezceptlona.  the 
Saprane  Court  cannot  rcTiew  the  findinga  of 
fact 

2.  iNSAint  Pnaaoira — Aonoirs  bt — Guauus 
Ad  Lmic — ^Adthobett  or  Cocbt. 

Where  a  plaintiff  by  reason  of  his  insanity 
cannot  protect  bis  rights  in  tbe  litigation,  the 
coort  should  exercise  tiie  aatboritr  confmed 
by  Bev.  St  1^8,  I  2615,  and  appc&t  a  geard- 
ian,  and  net  dismiss  the  cause. 

[Ed.  Note. — For  cases  in  point  aee  voL  27, 
Cffiit  Dig.  Insane  Potsods,  S  164.] 

8.  JUDOUEHTB — JDDQUEKT  OK  PLEASnTGB. 

Where  an  action  was  at  issue  b;  the  Sling 
of  an  answer  containing  no  denial  of  the  allega- 
tions of  the  complaint,  and  merely  allying  that 
plaintiff  was  insane,  tbe  court  on  motion  of 
plaintiff,  should  render  Judgment  on  the  plead- 
ings, subject  to  its  distfetionary  power  to  per- 
mit defendant  to  idead  on  t«Ba  to  tbe  merits, 
on  showing  an  excnas  for  his  netfect  to  do  so. 

Appeal  from  Clrcnlt  Court,  Badne  Coun- 
ty; B.  B.  Bdden.  Judge. 

Action  by  Henry  \nesmann  against  James 
Donald,  as  executor  of  Thomas  Donald,  de- 
ceased. From  a  Judgment  dismissing  tbe 
complaint  plaintiff  appeals.  Reversed. 

Action  breufl^  In  BCarch.  1W&,  upon  a 
money  demand  for  professional  services  rend- 
ered 1^  plaintiff  to  defendant  Defendant 
•erved  aiuwer,  merely  alleging  that  tbe 
plaintiff  was  adjudged  to  be  inauie  by  tbe 
county  court  In  November.  1901.  and  that 
said  plaintiff,  at  tbe  time  of  the  commence- 
mmt  of  tbe  suit  and  of  the  answw,  waa 
Insane  and  Incompetent  to  Institute  or  main- 
tain the  action,  and  had  no  general  guardian, 
nor  any  guardian  ad  litem  appointed  for  the 
action.  Plaintiff  moved  to  strike  oat  the 
answer  aa.  frivolous,  irrelevant  redundant 
and  scandalous,  and  for  Judgment  according 
to  the  demand  of  the  comidaint  which  mo- 
tion waa  denied  April  17. 1903,  and  aception 
duly  reserved.  Whereupon  the  action  waa 
noticed  for  trial,  and,  despite  the  protest  of 
the  plaintiff  against  the  trial  of  hla  sanity, 
that  question  seems  to  have  been  tried  on 
evidence  of  some  sort,  including  a  certified 
copy  of  tbe  order  of  the  coun^  Judge  ad- 
Judging  said  plaintiff  insane  and  ordering 
that  he  be  committed  to  the  Northern  Hoa- 
pital.  No  bill  of  exceptions  was  served. 
Thereupon  tbe  court  entered  an  order  re- 
citing that  tbe  issue  had  been  tried  and  a 
dedalon  in  writing  filed,  which  does  not  ap- 
pear In  the  record,  and  ordering  Judgment 
dismissing  the  plalntlETs  complaint  Where- 
upon Judgment  to  that  effect  was  entered, 
from  which  the  plaintiff  appeals. 

Hairy  Wieemann.  In  i^a  par.  Walla-  ft 
OittlngB,  for  reapwadent 

DODGB.  J.  (after  stating  tbe  facts). 
Tbe  absence  of  any  bUl  of  exceptions  In- 
forming us  whatevidmce  was  presented  to 
the  trial  court  precludea  ua  from  reviewing  the 
Queatlon  of  plaintUTa  sanity  aa  a  tact,  and 
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from  coDdderlng  the  validity  of  Uie  connty 
Judge's  order,  earnestly  arsoed  by  lilm.  By 
reason  ot  this  omission,  the  case  miut  be 
considered  ss  If  his  Insanity  had  been  fnlly 
prored. 

The  drastic  action  <tf  the  trial  court  iq 
dlsmiastaiff  plalntUTs  complaint  npon  a  folly 
admitted  cawe  of  action  becanse  of  his 
mental  Incompetency,  thereby,  fm  the  time 
at  least,  relieving  the  defendant  from  pay- 
ment of  money  which  h^  by  not  denylngi 
admitted  he  owed  to  the  idalntlffi,  seems  to 
be  in  complete  negation  of  the  dnty  owed 
by  all  courts  to  protect  and  care  for  the 
rights  of  the  mentally  Incompetent  We  are 
given  very  little  aid,  either  by  the  record 
or  the  respondents  brief,  In  ascertaining 
the  reasons  which  led  to  snch  action.  The 
respondent  Informs  wt,  without  citation  of 
aathwity,  that  *'the  principle  that  an  in- 
sane person  cannot  appear  as  plaintiff  and 
prosecnte  a  ease  In  his  own  behalf  Is  ele* 
mentary."  Perhaps  be  told  the  drcnlt  court 
the  same  thing,  and  that  court  believed 
him.  This  proportion  lias,  however,  been 
directly  negatived  by  this  court  in  Hens  v. 
Beebe,  96  Wis.  383,  70  N.  W.  468,  60  Am. 
St  Bep.  120;  where  It  was  held  that  no  ob< 
Btacle  exists,  ^ther  by  common  law  or  under 
our  statute^  to  the  malDtenance  of  an  action 
by  an  Incompetent  person.  Among  the  sup- 
porting authorities  cited  in  that  case  was 
Chicago  &  P.  R.  Go.  V.  Monger,  78  111.  300, 
where  It  is  pertinently  said:  "The  note 
was  due  and  unpaid,  and  somebody  was  en- 
titled to  sue  upon  It  and  enforce  its  collec- 
tion. If  appellee  {the  Incompetent]  was  not, 
who  was?"  Again,  in  RanUn  v.  Warner, 
70  Tenn.  802;  it  Is  said:  "The  law  mainly 
designs  to  protect  the  weak  and  dependent, 
and  If  the  courts,  seeing  a  suitor  has  rights 
or  property  entitled  to  thetr  consideration 
and  judgment,  turn  him  out  because  no  one 
wilt  or  does  assnme  the  role  of  guardian  or 
next  friend  for  liim,  they  will  certainly  be 
guilty  of  a  strange  perversion  of  the  object 
of  thetr  creation."  The  common-law  right 
of  a  lunatic  to  maintain  a  suit  was  declared 
as  long  ago  as  Lord  Coke's  time,  in  Bever- 
ley's Case,  2  Coke's  Rep.  pt.  4,  p.  668.  And 
the  distinction  In  this  respect  between  an 
incompetent  and  an  Infant  has  always  been 
recognized  (1  Freeman  on  Judgm.  S  152), 
and  Is  fully  preserved  in  our  own  statutes, 
which  provide  (section  2613,  Rev.  St.  181W) 
that  an  Infant  must  appear  by  guardian, 
but  omit  any  such  requirement  with  refer- 
ence to  -the  Insane  plaintiff.  The  rule  in 
Menz  V.  Beebe  is  supported,  not  only  by 
the  authorities  there  cited,  but  also  by  Alien 
-r.  Ranson,  44  Mo.  268,  100  Am.  Dec.  282; 
Xtankin  v.  Warner,  supra ;  Amos  v.  Taylor, 
2  Brev.  (S.  C)  20;  Stlgers  v.  Brent,  BO  Md. 
214,  33  Am.  Rep.  317;  Looby  v.  Redmond, 
66  Conn.  444,  34  Ati.  102;  Skinner  v.  Tlb- 
bltts,  18  Civ.  Proc.  R  (N.  T.)  870. 

Our  statutes  evince  a  policy  to  confer 
upon  courts  full  power  to  protect  the  Intei^ 


ests  of  Insane  persons  who  ate  la  oonrt 
withoQt  Ibe  protection  of  their  guardians,  by 
authorising  that  In  any  case,  when  a  party 
dull  appear  to  be  Insane,  the  court  or  Judge 
may  appoint  a  gnardlan  for  the  action,  as 
the  case  may  require,  and  by  reqidrlng  that 
In  case  of  a  defendant  he  dull  be  protected 
by  a  gnardlan.  Section  2619,  Rev.  8t  18B8. 
The  proper  course  for  courts  to  pursue, 
when  It  becomes  apparent  that  a  plaintiff, 
by  reason  of  his  Insanl^,  cannot  safely  pro- 
tect his  rights  In  the  litigation,  is  lllnstrated 
by  Wlesmann  v.  Daniels,  114  Wis.  240,  90 
N.  W.  162;  where,  npon  suggestion  of  such 
a  rituation,  this  court;  Instead  of  dismissing 
the  case  and  denying  all  hearing  to  the  un- 
fortunate, appointed  a  guardian  ad  litem 
and  directed  the  case  to  proceed.  For  the 
reasons  above  stated,  It  Is  obvious  that  the 
circuit  court  erred,  to  the  grievous  lurejndlce 
ot  the  plaintiff.  In  dismissing  this  action, 
and  that  the  Judgment  to  that  effect  must 
be  levmed.  Since,  however,  the  action 
was  at  Issue  hy  the  filing  of  what  the  de- 
fendant had  denominated  his  answer,  had 
been  duly  noticed  for  trial,  and  the  plaintiff 
moved  for  Judgment  upon  that  answer,  no 
reason  is  apparent  for  refusing  him  snch 
relief.  The  answer  contained  no  word  of 
denial  of  any  of  the  allegations  of  the  com- 
plaint, and  It  was  the  duty  of  tiie  court 
In  that  situation  to  render  Judgment  accord- 
ingly, subject  to  Its  discretionary  power  to 
allow  defendant  to  plead  to  the  merits  If 
he  could  show  sufficient  excuse  for  his  neg- 
lect to  do  so,  and  npon  terms  such  as  would 
compensate  the  plaintiff  for  the  delay  and 
the  repetition  for  his  preparation  for  trial. 
We  have  determined  to  leave  that  situation 
still  open,  so  that  such  discretion  may  stlli 
be  exercised,  although  npon  the  record  as 
It  now  stands  plaintiff  would  be  entitled 
to  Judgment  for  the  amount  demanded  in 
his  complaint 

Judgment  reversed,  and  cause  remanded, 
for  further  proceedings  according  to  law. 


BOTLB  (LARSON  et  al.  Interveners)  v. 
NORTHWESTi5RN  NAT.  BANK  OF 
SUPERIOR  et  al. 
(Supreme  Court  of  Wisconain.  Get  8,  190S.) 

1.  Banks  and  Banking— Dbpostts—Tbubt 

Funds. 

Where  a  grain  broker  sold  grain  for  cub- 
tomers  on  commissicm,  and  deposited  the  pro- 
ceeds, inciodinE  his  commissions.  In  a  bank 
to  the  credit  of  an  account  under  wliich  he  did 
business,  pending  a  settlement  with  the  ship- 
pers ot  the  grain  so  sold,  and  It  appeared  that 
after  a  deposit  amonnting  to  $1,161.43  of  plain- 
tifTs  money  had  tieen  made  to  such  account  the 
lowest  balance  to  the  credit  of  the  account,  and 
before  any  money  betonginK  to  Interveners  was 
deposited  therein,  was  $153^,  sncb  sum  was  In 
equity  the  property  of  plaintiff. 

2.  Same— Liability  to  Beneficiabt. 

Where  a  commission  merchant  deposits  the 
proceeds  of  sales  for  his  principal  in  a  bank  to 
bis  own  orediti  and  draws  out  the  same  on  his 


Digitized  by 


018 


104  NORfaWfiSTEBN  RBPORTEB. 


(WUL 


IndlTidual  diecka,  his  principal  cannot  nomm 
tlw  amount  so  drawn  out  from  tiw  bank. 

On  retaearlnK-  Denied. 

ITor  former  oplnloo.  see  108  N.  W.  1128. 

CAS80DAT,  G.  J.  The  motion  for  a  re- 
hearing presents  no  ground  for  holding  the 
hank  liable  In  this  action  for  the  (500  for 
which  Mr.  Scbwedler  gave  his  check  more 
than  a  month  prior  to  the  time  when  anj 
money  belonging  to  the  plaintiff  or  to  an^ 
of  the  Interveners  was  deposited  In  the  bank. 
The  reason  for  this  ruling  la  sufBclently 
stated  In  the  opinion  filed.  Boyle  v.  N.  W. 
Nat.  Bank,  103  N.  W.  1123,  1127,  1128.  So, 
for  the  reasons  there  given  (pages  1126, 
1127),  we  adhere  to  the  ruling  there  made 
"that  the  $648.18  standing  to  the  credit  of 
Mr.  Schwedler  on  the  books  of  the  bank 
on  the  morning  of  February  10,  1902,  was 
In  equity  the  property  of  the  owners  of  the 
net  produce  from  which  the  same  was  re- 
alized, and  should  be  paid  to  such  owners 
according  to  their  proportionate  shares  there- 
of In  equity."  We  are  now  asked  to  fully 
determine  the  rights  of  the  parties  upon  the 
facts  here  presented.  While  tiie  principles 
upon  which  those  rights  are  to  be  determined 
are  stated  In  the  opinion  on  file,  yet  the 
rlf^ts  of  the  respecttTe  parties  are  not  there 
stated  In  detail. 

The  question  Is  as  to  the  proper  distribu- 
tion to  be  made  of  the  $648.13  to  the  credit 
of  Schwedlw  in  the  bank  on  the  morning 
of  February  10,  1902.  As  stated  In  that 
opinion,  $1,161.43,  belonging  to  the  plaintiff, 
Boyle,  was  deposited  in  the  bank  to  the 
credit  of  Schwedler  December  14  and  18, 

1901.  Upon  the  theory  that  there  was  only 
$648.13  to  be  distributed,  It  was  found  by 
the  trial  court  and  Is  undisputed  that  the 
lowest  balance  to  the  credit  of  Schwedler 
between  December  9,  1901,  and  Febmary  10, 

1902.  was  $153.50,  on  January  2,  1902.  Since 
no  money  t>e]onglng  to  any  of  the  Into'ven- 
VTB  went  into  tbe  bank  prior  to  the  day  and 
year  last  mentioned,  it  Is  manifest  that  the 
$158.60  so  to  the  credit  of  Schwedler  Janu- 
ary 2,  1902,  was  in  equity  the  property  of 
Boyle.  It  la  also  manifest,  upon  the  prlnd- 
plea  stated,  that  the  moneys  belonging  to 
Boyle  which  had  t>een  drawn  from  the  bank 
on  the  checks  of  Schwedler  prior  to  January 
2,  1902,  cannot  be  reached  by  him  in  this 
action.  It  appears  from  the  findings  and  Is 
undisputed  that  after  January  2,  1902,  and 
during  that  month,  there  were  deposited  in 
tbe  bank  to  the  credit  of  Schwedler  moneys 
belouging  to  the  following  interveners,  re- 
spectively, in  the  amounta  stated,  to  wit: 
Wlbe,  $426.92;  Anderson.  $430.88;  McNeil. 
$147.35;  and  Brown.  $165.:a3— making  in  the 
aggregate,  with  the  amount  so  belonging  to 
Boyle,  $1,323.36.  It  also  appears  from  the 
findings  and  is  undisputed  that  the  Intwvm- 
er  Larson  shipped  to  Schwedler  a  car  load 
of  grain,  which  be  sold  on  commission,  and 
the  proceeds  tluEMtt  uuoniitliig  to  $527.78; 


wwe  deposited  in  the  bank  to  tbe  credit  of 
Sdiwedler  February  4  and  8,  1902.  and  that 
after  paying  therefrom  the  freight,  inspec- 
tion, and  other  charges,  Including  commis- 
sions, the  balance  thereof,  amountiiig  to 
$439.08,  belonged  to  Larson,  and  tbat  after 
such  deposit  of  the  proceeds  of  Larwm's 
grain  "the  only  checks  drawn  or  paid  vifoa 
said  aceoont  were  three  In  number,  •  •  • 
amounting  in  tbe  aggregate  to  $109.2I>.''  As- 
suming that  this  amount  was  all  paid  from 
the  proceeds  of  Larson's  grain,  tb^,  by  de- 
ducting this  amount  from  the  $527.78.  the 
proceeds  of  Larson's  grain  so  deposited,  there 
remains  a  balance  of  at  least  $4ia58  as 
belonging  to  Larson,  and  wblcb  must  hare 
been  in  the  bank  to  tbe  credit  of  Scbwedler 
on  tbe  morning  of  February  10,  1902.  We 
perceive  no  reason  why  Larson  Is  not  entitled 
to  that  amount  In  the  Judgment  to  be  en- 
tered In  this  action.  Dedoeting  tbe  $4iaS8 
from  the  $648.13  standing  to  tbe  credit  of 
Schwedler  on  the  mornixig  of  February  10, 
1902,  and  it  leaves  a  balance  of  $229.65  to  be 
distributed  to  Boyle  and  tbe  four  Interreners 
whose  moneys  went  tnto  the  bank  to  the  cred- 
If  of  Schwedler  In  the  month  of  January,  1902, 
as  stated,  according  to  their  proportionate 
shares  thereof  In  equity ;  tbat  is  to  say.  to 
Boyle  $26.63,  to  Wlbe  $74.06,  to  Anderson 
$74.66,  to  McNeil  $26.56,  and  to  Brown  ¥28. 
66,  making  a  total  of  $229.66.  This  gives  to 
each  a  little  over  tT%  per  cent  on  tbe 
amount  of  his  claim  for  his  money  so  on 
deposit  In  January,  1902.  The  division  thus 
to  be  made  Is  In  accordance  with  the  prln- 
dplee  stated  In  the  opinion  on  file. 

Tbe  Judgment  of  the  superior  court  for 
Douglas  county  Is  hereto  modified  by  redu- 
cing tbe  amount  of  tbe  recovery  from  the 
First  National  Bank  to  $648.13.  and  that  tbe 
same  be  divided  betwe»  the  parties  equita- 
bly ffiititied,  as  Indicated  In  the  opinion  on 
file,  and  as  stated  in  this  opinion,  and  tliat. 
as  so  modified,  tbe  Judgment  la  affirmed,  with 
costs  In  this  court  In  favor  oC  the  appellant. 

Denied,  without  costs. 


BEST  T.  GUNTHHR  et  &L 
(8npr«ne  Court  of  Wleconsin.  Oct  8.  IQOSw) 
On  rehearing.  Dwied. 
For  fonuOT  report,  see  104  N.  W.  82. 

PER  GDBIAH.  Rehearlnff  dsnied,  with 
$26  costs. 

GA8S0DAT.  a  J.  (dissenting).  I  dis- 
agreed with  the  decision  of  tbls  case  at  the 
time  It  was  made,  but  through  some  Inad- 
vertance  I  failed  to  state  tbe  fact  at  the  time 
the  decision  was  announced.  On  this  motion 
I  feel  at  liberty  to  briefly  and  reapectfatly 
state  my  views  of  tbe  law  applicable  to  tbe 
undisputed  facte  of  this  case.  The  question 
presented  la  whether  tbe  mortgage  made  and 
recorded  November  16, 1900,  and  ban  aousht 
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to  be  foreclosed,  Ib  ralld  and  binding  as  a 
security,  although  neTer  executed  by  the 
defendant,  Mary  T.  Onnther,  the  sole  owner 
of  the  land  described  In  the  mortgage,  nor  by 
any  one  else  with  her  consent  or  knowledge. 
True,  the  mortgage  punxnrts  to  have  been  ex- 
ecuted by  Arttiur  W.  Gnnther,  aaaumlng  to 
act  for  and  In  the  name  of  Hary  T.  Gnnther. 
under  and  by  vlrtne  of  a  power  of  attorney 
^ecnted  by  her  and  recorded  about  two 
years  prior  to  the  making  of  the  mortgage. 
But  within  a  year  after  the  executltm  of  that 
power  of  attorney,  and  about  IS  months  prior 
to  the  making  <tf  the  mortgage,  Mary  T.  Oun- 
ther,  und»  ber  hand  and  seal,  duly  execut- 
ed a  written  Instniment  in  terms  expressly 
revoking  countermanding  annulling,  and 
making  void  that  power  of  attorn^;  and  the 
same  was  duly  acknowledged,  witnMsed,  and 
recorded  Augoat  12.  188&  The  amtentlon 
is,  and,  as  I  understand,  the  court  held,  that 
such  revocation  was  iBefFectuol  and  void,  for 
the  reason  that  the  fact  of  such  revocation 
was  not  "brought  to  the  personal  notice  of 
the  agent."  Two  cases  are  cited  in  support 
of  such  contentiim.  Eelly  v.  Pbdps,  67  Wis. 
426,  420,  IS  N.  W.  885;  Walker  v.  Denison. 
86  111.  142-14&  In  the  first  of  these  cases 
the  ^ent  sued  his  principal  for  conunlaelons 
on  the  sale  of  personal  property  by  blm,  but 
wbldi  the  principal  refused  to  deliver.  No 
such  controversy  is  here  presented.  But  the 
only  object  of  such  notice  to  the  agent  is  to 
protect  the  agent  It  is  no  protection  to 
Hiird  persons  dealing  ta  good  faith  ^th  the 
agent  and  without  notice.  1  Am.  ft  E.  E. 
lAw  (2d  Ed.)  1220.  In  the  other  case,  a 
patratee,  after  having  given  a  power  of  at- 
torney to  Walker,  and  another  to  sell  the 
letters  patent  Ip  certain,  teiritory  named, 
sold  and  assigned  all  his  interest  therein  to 
otho-  parties,  ''who  wnre  aware  at  the  time 
of  the  existence  of  tb»  power  of  attorney," 
and  two  UHmths  thereafter  the  attorney  un- 
der su(A  power  sold  and  conv^ed  the  same 
interest  In  the  patent  to  Denlson.  and  took 
ft-om  him  tberefw  a  deed  of  the  premises 
therein  described ;  and  the  action  was  to  set 
aside  that  deed,  and  the  same  wa>  decreed  by 
the  trial  court  as  prayed,  and  the  Judgment 
was  affirmed  by  the  Sivreme  Court,  which 
held,  that  the  power  was  not  coi^Ied  with  an 
Interest;  "that  the  principal  might  revoke 
the  power  at  any  time,  leaving  the  attorn^ 
to  his  action  tar  breach  of  the  covenant  not 
to  rewoka;"  that  "when  the  principal,  who 
bas  given  a  powv  of  attomcEy  to  sell,  himself 
sells  and  disposes  of  tin  thing  before  a  sale 
by  the  agent,  this  will  be  a  revocation  of  the 
power,  by  operation  of  law;  *  *  *  that 
aa  the  sale  ot  the  teritory  1^  the  agent  was 
"withoat  right  and  authculty,  and  the  con- 
v^ance  €t  the  land  was  made  without  con- 
nid»atIon.  a  court  of  equity  would  require 
the  agent  and  his  wife,  to  whom  the  deed  was 
made,  to  reconvey  the  land  to  the  grantor." 
That  case  seems  to  be  in  line  with  my  con- 
trition. See  Ueabem  on  Agency,  H  219,  220. 


Obviously  the  power  of  attorney  In  Ques- 
tion was  not  coupled  with  an  Intues^  as  in- 
dicated In  the  case  last  mentl<med.  The 
Btetute  presaibes  how  all  oonv^ances  ct 
lands  within  this  stete  or  any  Interest  there- 
in should  be  mEecuted.  Seetlcm  2216,  Bev. 
St  1898.  Mrs.  Gunther  was  expresdy  au- 
thorized by  the  statute  to  "convey  bar  lands 
In  this  state  or  any  int«^  thn^"  1^  her 
"separate  deed."  Section  2221,  Bev.  St  1896. 
So  the  statute  authmrlaed  hw  "by  letter  of 
attorney,  executed  and  acknowledged  in  the 
manner"  therein  prescribed,  to  anthwlce 
her  attorn^  to  convey  any  intwest  in  any  of 
her  real  estate.  Sectlos  2228,  Ber.  St  1898. 
So  it  authorised  her  alone  to  execute  and  ac- 
knowledge "every  such  conveyance  and  letter 
of  attorn^"  of  or  relating  to  her  real  estate 
Section  2224,  Bev.  St  1888. 

The  important  questlfm  Is  wbeth»,  prior 
to  receiving  the  note  and  mortgage,  the  plaln- 
tur  had  constructive  notice  that  the  power 
of  attorney  under  which  Arthur  W.  Gunthw 
assumed  to  act  In  making  tbem  had  in  tact 
been  revoked.  The  statute  provides  that 
"a  letter  of-  attmnay  or  other  Instrument  con- 
taining a  power  to  conv^  lands  as  agrat  or 
attorney  for  the  owner  thereof  when  execut- 
ed, acknowledged  and  proved"  as  therein 
iwescribed,  may  -be  "recorded."  Section 
22S7,  Ber.  St  1898.  Another  section  of  the 
Bevised  Statutes  provides  that:  "Mo  letter 
of  attorney  or  oUier  instmmoit  containing  a 
power  to  convey  lands,  when  executed,  ac- 
knowledged and  recorded  as  provided  in  this 
'Chaptw,  shall  be  deemed  to  be  revoked  by  any 
act  of  the  party  by  whom  It  was  executed  un- 
less tiie  instrument  cmtaining  such  revo- 
cation be  also  recorded  in  the  same  office  in 
whldi  the  Instrument  containing  the  power 
was  recorded."  Section  2246,  Bev.  St  1898. 
The  obvious  meaning  of  this  section,  to  my 
mind,  is  that  smA  power  of  attorn^  "shall 
be  deemed  to  be  revtflced"  in  case  "sudi  revo- 
cation be  also  recorded  in  tlie  same  office  in 
which"  tlie  powor  of  attorney  la  recorded. 
But  It  la  said  that  "a  letter  of  attomir  and  an 
instrument  revt^ng  the  authority  confwred 
thereby  are  not  included  within  the  terms 
used  in"  chapter  100  of  the  Bevised  Statutea. 
The  statute  declares  that  "every  conveyance 
of  real  estate  within  this  state  •  •  • 
which  shall  not  be  recorded  as  provided  br 
law  shall  be  void  as  against  any  subsequent 
purdiasee  in  good  faith  and  for  a  valuable 
consldaatimi  of  the  same  real  estate  or  any 
portion  thereof  whose  conveyance  shall  first 
be  duly  recorded."  Section  2241,  Bev.  St 
1898.  Another  section  declares  that:  "The 
l^m  'conveyance,*  as  used  In  this  chaptw, 
shall  be  ccmstrued  to  unbrace  every  instru- 
ment bi  writing  by  which  any  estate  or  in- 
terest In  real  estate  is  created,  aliened,  mort- 
gaged or  assigned  or  by  which  the  titie  to  any 
real  estate  may  be  affected  in  law  or  equity, 
except  wills  and  leases  for  a  term  not  ex- 
ceeding three  years."  Section  2242,  Bev. 
St  1886b  Certainly  the  power  of  attorney 
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was  an  "Instnuoent  In  writing  by  which"  an 
Interest  In  real  estate"  was  anthorlzed  to 
be  "created,  aliened,  mortgaged  or  assigned, 
or  by  which  the  title  to"  Mrs.  Gnnther's  real 
estate  might  "be  affected  In  law  or  eqnity.** 
The  several  sections  cited  are  all  contained 
In  the  chapter  entitled  "Of  A-llenatlon  by 
Deed,  and  the  Proof  and  Recording  of  In- 
strnments  affecting  Title  to  Land."  "An- 
thorlty  to  execute  a  deed  most  be  given  by 
deed."  2  Jones,  L.  R.  P.  C.  i  1021.  A 
mortgage  thus  purporting  to  be  executed  by 
a  stranger  to  the  title  Is  on  Its  face  a  mere 
nalllty.  Had  the  mortgage  In  Question  been 
BO  executed  by  Arthur  W.  Gunther  before  the 
power  of  attorney  bad  been  revoked,  still  It 
would  bare  been  valid  only  by  virtue  of  the 
power  of  attorney.  The  power  of  attorn^, 
therefore,  would  have  been  an  essential  part 
of  such  conveyance  by  way  of  mortgage. 
The  sole  object  of  the  power  of  attorney  was 
to  affect  the  title  to  land;  and  hence,  as  In- 
dicated, the  statutes  fully  provide  tor  Its 
being  executed  and  recorded  In  the  chapter 
"affecting  title  to  land."  The  same  Is  true 
of  the  revocation  of  the  power  as  appears 
from  the  statutes  quoted. 

The  only  object  of  recording  such  Instru- 
ments la  to  notify  persons  subsequently  deal- 
ing with  the  attorney  or  agent  as  to  the  ex- 
tent of  his  power  or  want  of  power.  Thus 
It  was  held  in  New  Tork  at  an  early  day, 
under  similar  statutes  to  the  sections  here 
Involved,  that:  "A  party  dealing  with  an 
agent  or  attorney  Is  bound  to  know  the  ex- 
tent of  bis  power,  and  Is  bound  to  Inspect  the 
Instrument  conferring  It,  especially  where 
there  is  but  one  transaction  between  them. 
•  •  •  If,  however,  a  power  to  convey  la 
recorded,  an  Instrument  of  revocation  also  re- 
corded in  the  same  county  appears  to  be 
snfflclent  notice."  Williams  v.  Blrbec^,  1 
Hoff.  Ch.  300.  To  the  same  effect  la  the 
decision  In  Arnold  v.  Stevenson,  2  Nev.  284, 
239,  where  that  case  Is  cited  approvingly. 
True,  the  statute  of  Nevada  is  slightly  dif- 
ferent from  ours  In  Its  wording;  but  In  my 
Judj^ent  It  is  the  same  in  substance.  The 
text  writers  seem  to  agree  that  the  recording 
of  such  revocation  pursuant  to  the  require- 
ment of  a  statute  Is  constructive  notice  to  all 
persons  subsequently  dealing  with  the  at- 
torney or  agent  Thus  it  Is  said  by  Mr.  Jones 
that  "it  Is  provided  by  statute  In  nearly  all 
the  states,  though  In  somewhat  varying 
terms,  that  a  power  of  attorney  to  convey 
real  estate  must  be  executed,  adcnowledged, 
and  recorded  In  the  same  manner  that  con- 
veyances are.  In  several  states  a  power  of 
attorney  to  convey  Is  not  deemed  to  be  re- 
voked, until  the  instrument  of  revocation  is 
deposited  for  record  in  the  same  office  in 
which  the  power  Is  recorded."  2  Jones,  L. 
R.  P.  C.  i  1(^22,  citing  statutes  In  many  states. 
Another  writer  says  that  "In  some  states  the 
revocation  of  a  power  Is  required  to  be  depos- 
ited for  record  In  the  proper  office ;  and,  where 
the  revocation  la  recorded  according  to  the 


statute,  the  anthorl^  Is  terminated,  atthoogh 
the  agent  has  no  actual  notloe."  1  Am.  ft 
B.  E.  li.  (2d  EkL)  1221.  Referring  to  each 
statutes,  Mr.  Mecbon  says  that  "these 
statutes  commonly  provide  also  that  any  in- 
strument revokli^  such  a  power  shall  or 
may  be  recorded  In  the  same  office  and  make 
such  recording  In  either  case  constructive 
notice  of  the  facts  which  tiie  recwd  discloses. 
Where  such  statutes  prevail,  the  record- 
ing of  a  revocation  of  the  agenf  s  authority 
Is  notice  to  all  who  may  subsequently  have 
occasion  to  deal  with  him;  and,  where  the 
statute  Is  imperative,  the  revocation  cannot 
be  given  effect  in  any  othex  way,  unless  by 
express  notice"  Mechem  on  Agau^f  |  229. 
The  rule  seems  to  be  universal  that  "the 
death  of  the  principal  terminates  a  power  to 
convey,  and  a  deed  made  by  the  attoniey 
after  such  death  Is  void,  even  If  he  was 
ignorant  of  tin  fact  of  the  death,  tbongb.  If 
the  power  be  coupled  with  an  interest,  It 
survives,  and  may  be  executed  after  the 
death  of  the  donor."  2  Jones^  L.  B.  P.  a 
fi  10S7. 


WOODMAN  T.  BLUB  GRASS  LAND  Oa 
(Sapreme  Court  of  Wisoonrin.  Oct.  8.  1906.) 

1.  YeHDOB     ABD     PUBCHASn  —  OOKTUCI  — 

Breach. 

Where  a  vendee  wrote  frequent  and  em- 
phatic letters  to  the  vendor  that  he  considered 
the  contract  rescinded  and  annulled,  demanded 
return  of  the  earnest  mon^,  and  threatened 
immediate  suit  if  it  was  not  rrtomed,  mich  arts 
consdtnted  an  absolute  and  nneqnlTOcal  repudi- 
ation of  the  contract 

2.  Saub — EucnoN. 

Where  a  vendor,  on  being  notified  of  the 
vendee's  repndiation  of  the  contract,  continued 
to  notify  SDch  vendee  that  it  would  cairy  oat 
the  contract  on  its  part,  and  would  expect  the 
vendee  to  do  the  same,  and  in  Its  answer  to  a 
suit  to  recover  the  earnest  money  alleged  that 
it  was  at  all  times  ready  and  willing  to  carry 
out  the  contract  and  tendered  performance  on 
the  day  soecified,  etc.,  the  vendor  did  not  elect 
to  treat  ue  vendee's  repudiation  as  a  breach, 
and  was  therefore  bound  to  show  full  perform- 
ance on  its  part  In  ord^  to  sucoessfnlly  defend. 
8.  Saue — ^Mabkrabu  Trrui — Axiuoma  <m 

iNCOBPOBATIDir — FAILUKI  TO  IHDKX. 

Where  a  vendor's  title  offered  andv  a  con- 
tract came  through  a  corporation  whose  articin 
had  been  in  fact  recorded  in  the  vropw  coaDtj. 
as  required  by  Bev.  St  1808.  1  1772.  snbd.  7. 
the  mere  failure  of  the  register  of  deeds  to  prop- 
erly index  the  record  thereof  was  ImmaterlaL 
4.  Same — Lnnrs. 

Where  all  the  liens  on  land  contracted  to 
be  conveyed  were  presently  payable,  and 
amounted  to  1«b  than  the  amount  contracted  to 
be  paid  by  the  vend^  on  delivery  of  the  con- 
tract such  liens,  b^ng  payable  out  of  the  pur- 
chase money  simultaneously  with  the  making 
of  the  conveyance,  did  not  rendtt  the  tiUe. 
otherwise  perfect  unmarketable^ 

On  rehearing.  Denied. 

For  former  opinion,  see  103  N.  W.  28G. 

WINSLOW,  J.  A  motion  for  rehearing  has 
been  made  by  the  appellant  in  this  case,  and 
we  have  endeavored  to        it  that  earful 
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conBlderatton  which  the  Importance  ot  the 
principles  Involved  and  the  ability  of  the 
ai^umttit  made  demand.  No  serlom  fanlt 
la  fonnd  with  the  legal  principle  stated  In 
the  former  opinion.  It  Is  admitted  that  the 
court  correctly  stated  that,  "when  one  party 
to  an  eKecatory  contract  before  the  time  for 
performance  repndlates  It  by  deliberately  de> 
daring  that  he  will  not  perform,  the  other 
party  may  treat  the  contract  as  terminated, 
and  recover  the  damages  sustained  by  the 
other's  breach."  But  It  is  argued  that  (1) 
there  was  no  absolute  and  unequivocal  re- 
pudiation in  fact,  and  (2)  even  If  there  was 
such  a  repudiatiim,  still  the  defendant  did 
not  treat  It  as  a  breach,  and  hence  cannot 
now  take  advantage  of  it,  but  must  show 
full  performance  on  its  own  part 

As  to  the  first  of  these  contentions,  we  shall 
spend  little  time  upon  it  The  frequent  and 
emphatic  written  declarations  of  the  plain.- 
tiff  that  he  considered  the  contract  rescinded 
or  aonnlled,  demanding  return  of  the  earnest 
money,  and  threatening  immediate  suit  If  it 
was  not  returned,  seem  to  as  as  amounting  to 
very  clear,  uneqidvocol,  and  abaolute  refosals 
to  perform. 

The  second  contention,  however,  ts  far 
more  serious.  The  law  with  regard  to  an 
anticipatory  breach  of  an  aecntory  contract 
doubtless  is  that  the  other  party  must  treat 
It  as  a  breach,  and  that  if  he  do  not  do  so, 
but  continue  to  demand  performance,  he  will 
be  held  to  have  kept  the  contract  alive  for  the 
benefit  of  both  parties.  In  other  words,  he 
cannot  treat  the  repudiation  both  as  a  breach 
and  as  no  breach  at  the  same  tlma  Benja- 
min on  Sales  (7th  Am.  Ed.)  §  568;  Ansou  on 
Contracts  (2d  Am.  Bd.)  p.  871 ;  8  Cyc.  698, 699 ; 
Dlngley  v.  Oler.  117  U.  &  400,  3  Sup.  Ot  850, 
29  U  Bd.  084.  The  tiourt  found  hi  the  pres- 
ent case  that  the  defendant  ceased  Its  effortfl 
to  remove  the  objections  to  the  title  after 
receipt  of  the  plaintiff's  letter  of  September 
2d.  Had  this  been  the  only  fact  In  evidence 
throwing  light  on  the  conduct  of  the  defend- 
ant It  might  perhaps  be  said  that  it  did  In 
fact  treat  the  plalntllTa  repudiation  as  a 
breach;  but  It  appears  without  dispute  that 
the  defendant  notified  the  plaintiff  by  letter 
dated  Septranber  20, 1902,  that  it  should  carry 
out  the  contract  on  Its  part  and  should  ex- 
pect the  plaintiff  to  do  the  same,  and  again 
on  September  25th  sent  a  letter  of  like  pur- 
port The  defendant  also  alleges  in  its  an- 
swer that  It  was  at  all  times  ready,  able, 
and  willing  to  carry  out  the  provisions  of  Its 
said  contract  and  that  on  October  1,  1902, 
it  tendered  to  the  plaintiff  a  satisfaction  of 
the  $8,000  mortgage  and  a  duly  executed  con- 
tract of  sale,  as  required  by  the  option  con- 
tract and  has  ever  since  a  date  prior  to  said 
October  1st  been  ready,  willing,  and  able  to 
•jerform  its  part  of  the  contract  On  mature 
reflection  we  are  of  opinion  that  it  very  clear- 
ly appears  by  these  facts  and  admissions  that 
the  defendant  never  treated  the  plaintiff's 
repudiation  as  a  breach,  but  baa  contlnnad 


to  demand  performance,  and  has  tbm  kept 
the  contract  alive,  and  must  now  show  ability 
to  perform  on  its  own  part  In  ordw  to  de- 
feat plaintiff's  claim  toe  noarery  of  his  earn- 
eet  money. 

This  brings  us  to  the  second  branch  of  the 
case,  namely,  the  quratlon  whether  the  de- 
fendant had  marketable  title  to -at  least  8,500 
acres  on  October  1,  1902.  It  will  be  noticed 
that  the  contract  does  not  require  the  defend- 
ant to  exhibit  a  marketable  title.  A  number 
of  defects  in  the  title  were  claimed  upon  the 
trial,  but  only  two  deserve  serious  attention, 
and  these  two  will  be  brl^y  considered. 

<1)  The  defendant's  title  came  through  the 
Brown-R(^blns  Lumber  Company,  a  corpora- 
tion, and  the  abstract  of  title  failed  to  show 
that  the  articles  of  incorporation  had  ever 
been  recorded  In  the  office  of  the  register  of 
deeds  of  Oneida  county,  as  required  by  subdi- 
vision 7,  S  1772.  Rev.  St  1898.  It  was  shown 
by  the  evidence  that  the  articles  were  duly 
made  and  filed  and  actually  recorded  as  re- 
quired by  law,  but  had  not  been  indexed- 
The  mere  failure  of  the  register  of  deeds  to 
properly  Index  the  record  cannot  be  regarded 
as  Invalidating  the  corporation  or  suspending 
*  Its  legal  powers.  This  seems  too  clear  to  re- 
quire argument. 

(2)  The  lands  were  incumbered  by  a  mort- 
gage for  18,871.85  to  one  Bishop,  executed 
March  8.  lOOQ,  being  the  mortgage  referred  to 
as  the  $8,000  mortgage  in  the  statement  of 
facts  herein.  This  mortgage  contained  a  pro- 
vision to  the  effect  that  the  mortgagee,  upon 
request  would  release  any  portion  of  the 
lands  at  any  time  upon  payment  of  $2.50 
per  acre  A  release  of  the  mortgage  in  full 
was  signed  by  Bishop  on  October  1,  1902, 
and  acknowledged  on  the  following  day,  and 
was  In  possession  of  the  defendant's  attorney 
when  he  called  on  the  plaintiff  October  14, 
1002.  It  also  appeared  that  27  40-acre  par- 
cels of  the  land  were  sold  for  taxes  in  May, 
1806,  bnt  that  no  tax  deeds  had  been  Issued 
upon  the  certificates,  and  that  the  aggregate 
amount  of  the  tax  certificates  and  Interest 
did  not  exceed  $200.  These  incumbrances 
may  be  treated  together.  Th^  were  all 
presently  payable  and  a^regated  a  little 
more  than  $9,000.  There  were  8,760  acres  of 
land,  the  title  to  which  was  certainly  market- 
able, subject  to  these  last-named  Hens.  The 
purchase  price  was  $8.50  per  acre,  or  $306,660 
In  the  aggr^te.  One  third  of  this  simi,  or 
$10,220,  was  payable  on  delivery  of  the  land 
contract  October  1st.  Tbe  defendant  on  that 
day  could  have  brought  and  maintained  his 
action  for  specific  performance  of  the  con- 
tract, notwithstanding  the  existence  of  these 
Hens,  because  they  were  presently  payable, 
and  the  court  could  by  the  decree  make  pro- 
vision for  their  payment  and  discbarge  out 
of  the  purchase  money  then  due.  28  A.  & 
E.  Ency.  (2d  Ed.)  p.  109;  Onlld  v.  Atchison 
R.  Co.,  57  Kan.  70,  45  Pac.  82.  33  L.  R.  A.  77, 
57  Am.  St  Bep.  312;  Fraln  v.  Klein,  18  App. 
Dir.  <M,  46  N.  T.  Si^  8M;  BdmlaoD  t.  Zbo^ 
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owaU.  0  8.  D.  40,  68  N.  W.  288.  The  Idea 
l8  tbat  a  lioi  which  mar  be  paid  out  of  the 
pnrChaae  mouej  slmnltaneouHlj  with  the  de- 
livery  of  the  deed  does  not  make  an  other- 
wise perfect  title  iinnia]iEetabl& 
Behearlnc  denied,  without  coeti. 


GALLAWAT  et  aL  r:  BOOHBSTBB 
LOAN  &  BANKING  GO.  et  al. 
{Supreme  Oonrt  of  Nebraaka.  Oct  19^  19(Kt.) 

JUDGHBKT— DKL1.T  IV  BlfTBT. 

Delay  in  «Dt«rins  cm  the  records  of  ths  die- 
trlct  court  a  Judgment  pronounced  in  open  coart 
will  not  invalMate  the  Judgment,  in  the  absence 
of  a  fraud  perpetrated  hj  such  delay. 

[Ed.  Note. — For  cases  In  point,  eee  vol.  SO, 
Cent.  Dig.  Jadgment.  IS  GOl,  S21.] 

(Syllabna  by  th«  Coart) 

Commissioners*  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Antelope 
County;  Boyd.  Jodge. 

Suit  by  Arthur  T.  Gallaway  and  others 
against  the  Rochester  Loan  &  Banking  Com- 
pany and  others.  Judgment  tor  defendauta, 
and  plalntlffB  appeal.  Affirmed. 

B.  D.  Kllboum.  W.  T.  Allen,  and  Powera  i 
A  Hays,  for  appellanta.  H.  F.  Harrington, 
N.  D.  Jackson,  and  8.  D.  Thornton,  for 
appellees. 

OLDHABI.  O.  This  la  an  action  by  the 
plaintiff^  who  were  the  former  owners  of 
a  number  of  tracts  of  real  estate  in  Antelope 
county,  to  expnnge  a  Journal  entry  conllrm- 
Ing  the  sale  of  these  lands  In  a  foreclosure 
proceeding  In  the  district  court  of  Antelope 
county  and  for  permission  to  redeem  ^m 
the  mratgage.  The  defendants  are  Oie  pur- 
chasers at  the  mortgage  sale  and  their 
vendees.  Tliere  was  a  trial  of  tho  Issues 
to  the  court,  and  Judgment  In  favor  of  the 
defendants.  To  reverse  this  Judgment,  plain- 
tiffs have  appealed  to  this  court 

From  an  unnecessarily  vtriumlnons  record 
we  have  gleaned  the  following  abridged 
statement  of  the  facts  and  issues  Involved 
In  the  controversy:  On  and  prior  to  the 
Ist  day  of  August,  18M^  the  plalntiffa  in 
this  cause  of  action  were  the  owners  In  fee 
of  the  lands  In  controversy  and  other  lands 
In  Anteloira  county,  all  of  which  were  sub- 
ject to  a  first  mortgage  to  Henry  U  Pratt 
The  lands  In  controversy  were  also  subject 
to  a  second  mortgage  to  the  Bot^ester  Loan 
&  Banking  Oompany.  On  the  date  above 
meaUoned  Henry  U  Pratt,  as  plaintiff, 
brought  an  action  In  the  district  court  of 
Antelope  county  to  foreclose  his  mortgage 
on  the  lands  now  In  controversy  and  the 
other  lands,  and  the  Bochester  Loan  &  Bank- 
ing Company  and  the  plaintiffs  herein  were 
made  parties  defendant  to  that  cause  of 
action.  The  plalntUb  appeared  and  an- 
swered, claiming  to  be  the  owners  of  the 
lands.  The  Bochester  Loan  &  Banking  Com- 
pany aroeared  and  filed  a  cross-petition  on 


its  second  mortgage.  On  the  SOtb  nt  Novem- 
ber, 189%  a  decree  was  entered  in  favor  of 
the  ^alntlff,  Heniy  h.  Prat^  for  the*  sum  of 
914,400,  and  or^flng  a  sale  of  the  property. 
On  the  4th  day  oe  October,  1897,  the  prop- 
«tj  involved  in  this  ctmtroversj  was  pat-  \ 
chased  at  the  sheriff's  sale  under  the  Pratt 
decree  by  the  Bochester  Loan  St  Banking 
Company  for  tlie  sum  of  18,800.  The  plain- 
tiffs herein  objected  to  the  sale,  bnt  their  ! 
objections  were  overruled  and  the  sale  was 
confirmed,  as  appears  from  the  records  of 
the  conr^  on  the  11th  day  of  November. 
1897.  An  appeal  was  taken  from  ttils  or- 
der of  confirmation  to  the  Supreme  Oonrt 
and  waa  docketed  for  bearing,  and  the  order 
of  confirmation  of  the  district  oonrt  was 
affirmed  in  this  court  on  the  Stb  day  of 
October,  1898,  under  the  following  stipula- 
tion: "Whereas,  an  order  of  conflrmation 
.was  entered  In  the  district  <»urt  of  Antelope 
county,  Nebraska,  in  the  above-entitled 
cause,  couflrmlDg  the  sale  of  the  following 
described  real  estate,  to  wit :  [Here  follows 
a  description  of  the  lands.]  And  whereas, 
the  defendants,  William  C  Gallaway,  Mary 
R.  Gallaway,  Arthur  T.  Gallaway,  and  Km- 
mett  B.  Gallaway,  appealed  from  said  order 
of  conflrmation  to  the  Supreme  Court  of 
Nebraska,  where  such  appeal  Is  now  pend- 
ing. And  whereas,  said  app^lants  William 
C.  Gallaway,  Mary  B.  Oallawey,  Arthur  T. 
Gallaway,  and  Bmmett  E.  Gallaway,  do  not 
wish  to  prosecute  said  appeal :  Now,  there- 
fore, said  appellants  hereby  consent  and 
request  that  a  final  order  be  entered  in  this 
case  affirming  the  Judgment  and  decree  of 
the  district  court  of  the  said  Antelope  coun- 
ty, Nebraska,  and  directing  the  present 
sheriff  of  Antelope  coi^nty,  Nebraaka,  to  exe- 
cute to  the  purchaser  of  the  aforesaid  real 
estate  deeds  for  the  same  and  an  order  of 
dlstribntlon.  Arthur  T.  Gallaway,  Emmett 
E.  Gallaway,  William  0.  Gallaway,  Mary  R. 
Gallaway,  by  E.  D.  Kllboum,  Their  Atty." 
Under  this  stipulation  the  decree  was  af- 
firmed in  this  court,  and  a  mandate  was 
retomed  to  the  cleric  of  the  district  court 
of  Antelope  county  and  entered  upon  the 
records  of  ssld  court  After  this  mandate 
was  issued  the  tbevUt  executed  a  deed  to 
the  lands  In  dispute  to  the  Rochester  Loan 
&  Banking  Company  and  distributed  the 
purchase  pri<fe  as  directed  in  the  decree  of 
confirmation.  A  portion  of  these  lands  were 
subsequentiy  conveyed  by  the  Bochester 
Loan  ft  Banking  Company  to  defendant 
Oilman  for  the  sum  of  911(000,  wbo^  rely- 
ing on  his  record  titie,  has  erected  Improve- 
mente  thereon  in  the  sum  of  about  ¥90,000 
prior  to  the  institution  of  this  suit 

The  reason  urged  by  the  plalntUCs  for 
expunging  the  journal  entry  showiag  the 
conflrmation  of  the  sale  1^  the  district  ooort 
Is  that  the  decree  conflnulng  the  sale  was 
In  fact  entered  by  the  Judge  of  said  court 
after  the  Utta  day  of  November,  1897.  and 
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otitalde  of  Antelope  county.  The  srldenee 
■.-cUed  upon  to  sustain  tbls  contention  Is  « 
flbowfnr  mat.  when  Um  objeettons  to  Hi* 
oottflrmatiML  of  the  sale  filed  the  present 
plaintiffs  had  been  orermled,  It  was  dis- 
covered that  the  defendant  Bocheater  Loan 
A  Banking  Gompany  had  given  the  shwlff 
of  Antelope  connty  an  ancertifled  check  on 
a  foreign  bank  to  cover  Its  bid,  and  that, 
as  there  was  some  doubt  as  to  whether  the 
cbe<^  would  be  honored  or  not.  It  was 
agreed  by  all  the  parties  that  the  decree 
should  not  be  formally  entered  nntll  the 
sheriff  had  time  to  collect  his  mon^  on 
the  check.  It  Is  fair  to  say  this  was  talked 
of  among  the  attorneys  representing  the 
different  parties  to  the  action,  and  that 
there  wag  an  understanding  among  them 
that,  unless  the  check  proved  genntne,  the 
sale  might  be  set  aside  to  protect  the  sheriff. 
The  check,  however,  proved  to  be  genuine, 
and  the  sheriff  received  the  money  on  the 
bid.  A  Judgment  and  decree  was  according- 
ly prepared  by  counsel  for  Pratt,  the  Roches- 
ter Loan  &  Banking  Oompany,  and  the  de- 
fendants Oallaway,  who  are  the  present 
plaintiffa  This  decree  was  sent  to  the  dis- 
trict Judge,  who  had  gone  to  a  neighbor- 
ing county  during  a  recess  of  the  court,  and 
was  there  signed  by  him  and  retomed,  to 
be  formally  entered  of  record  at  the  ad- 
journed sitting  of  the  Antelope  connty  dis- 
trict court  on  December  2,  189T.  The  decree 
was  entored  of  the  date  November  11,  1887, 
and  it  gave  the  defendants,  who  are  the 
present  plaintiffs,  40  days  from  the  final 
adjournment  of  the  court  to  prepare  and 
settle  a  bill  of  exceptions,  and  20  days  to 
file  a  supersedeas  bond.  As  before  stated, 
the  present  plaintiffs  availed  themselves  of 
the  leave  given  In  this  decree,  filed  a  super- 
sedeas bond  within  20  days  of  the  final 
adjournment  of  the  court,  and  perfected  an 
appeal  from  the  order  of  confirmation, 
whlcb  was  subsequently  affirmed  under  the 
stipulation  before  set  out  In  the  super- 
sedeas bond  executed  by  them  In  this  appeal 
they  recited  that  a  decree  of  foreclosure 
of  the  premises  had  been  entered  In  the 
district  court  on  the  11th  day  of  November. 
1897.  It  appeared  from  the  positive  testi- 
mony of  Judge  Robertson,  who  represented 
Kir.  Pratt,  and  of  Judge  Jackson  and  Mr. 
S.  D.  Thornton,  who  represented  the  Roches- 
ter Loan  ft  Banking  Company,  all  of  whom 
were  present  when  the  decree  was  entered, 
that  the  trial  Judge  announced  In  open  court 
bis  unequivocal  decree  confirming  the  sale, 
when  the  objections  to  the  confirmation 
were  overruled.  The  trial  court  in  the  In- 
stant case  found  such  to  be  the  facts,  and 
we  think  that  such  finding  Is  sustained  by 
a  clear  preponderance  of  the  evidence. 

It  Is  well  settled  In  this  Jurisdiction  that 
mere  delay  in  extending  the  Journal  entry 
of  a  Judgment  on  the  records  of  the  court 
in  which  It  Is  entered  does  not  affect  the 
validity  of  the  Judgment,  when  no  fraud 


Is  perpetrated  upon  the  parties  to  the  Judg- 
ment or  their  prlTlea  by  reason  of  such 
delay.  Slater  t.  SUrvlng,  45  Neb.  OM,  6S 
N.  W.  848.  In  tbe  case  at  bar  ttiere  was  no 
imreasonabla  delay  In  entering  tbe  Judgment 
of  record.  It  was  done  before  tbe  final 
adjournment  of  the  term,  and  the  present 
plaintiffs  had  all  their  rights  protected  In 
such  Judgment,  so  that  they  might  have 
directly  attacked  It  for  any  Irregularity  In 
their  appeal  to  this  court  Instmd  of  doing 
so,  they  sdpulated  here  to  have  the  judg- 
ment of  tbe  district  court  affirmed  and  to 
direct  tbe  lesaance  of  the  sheriff's  deed. 
This  stlpulstlon  was  entered  Into  with  plain- 
tiff, Pratt,  in  tbe  foreclosure  proceedings, 
in  part  consideration  for  his  permitting  the 
Qallaways  to  redeem  certain  other  lands 
covered  by  his  mortgage.  Having  aided  In 
procuring  a  confirmation  of  the  sale  on  whlcta 
the  present  defendants*  rights  depend,  they 
cannot  either  In  equity  or  in  conscience,  as 
against  those  claiming  under  such  Judgment, 
now  be  heard  to  My  that  tbe  Judgment  is 
void. 

We  therefore  recommend  that  the  Jods* 
ment  of  the  district  court  be  affirmed. 

AMDS  and  LElTrON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  glv»  In 
the  foregoing  opinion,  the  Judgmmt  ot  the 
district  court  is  affirmed. 


BAKEB  T.  McDonald. 

(Supreme  Court  of  Nebraska.  Oct  6.  19(^.) 

1.  Sax^es— CiuHGB  or  Tmx. 

The  general  rule  ii  that  when  the  terms  of 
sale  of  persooal  pr^erty  have  been  agreed  on, 
and  the  bargain  u  struck,  and  everTtblng  the 
seller  has  to  do  with  the  goods  is  complete,  tbe 
contract  of  sale  becomes  absolute  as  between 
the  parties  without  actual  pajrment  or  delivery, 
and  the  property  and  the  risk  of  accident  to 
the  goods  vest  In  the  buyer. 

[Ed.  Note. — ^For  casM  in  point  see  vol.  43, 
Cent  Dig.  Sales,  |  S20.] 

2.  Bahe— Ton  roa  Patuekt— PBESuupnon. 

Where  the  time  of  payment  is  not  fixed 
1^  the  contract  of  sale,  the  law  presumes  a 
cash  sale,  and,  while  title  may  have  passed  to 
the  buyer,  he  Is  not  entitled  to  possession  until 
the  full  purchase  price  has  been  paid  or 
tendered. 

[Eld.  Not& — For  caaei  In  point  see  voL  4S, 
Cent  Dig.  Sales,  f|  229,  289.] 

S.  Same— MBAStJBBicEKT  or  Goods— Funo 

OB  lIlSTAKE. 
Where  the  amount  to  be  paid  is  to  be  de- 
termined by  measurement  of  the  property  to 
be  made  by  the  parties,  a  measurement  which  Is 
grossly  nnfair,  as  the  result  of  fraud  or  mis- 
take, is  not  binding,  aod  a  tender  based  there- 
on does  not  entitle  the  purchaser  to  possession. 

[Bd.  Note. — ^For  cases  in  point  see  vol.  43. 
Cent  Dig.  Sales,  |S  91,  189-196.] 

4.  Sams— Rbgovkbt  or  Goods  ut  Sblub. 

Where  the  property  has  been  set  apart  and 
identified,  and  title  vested  in  the  purchaser,  who 
has  paid  part  of  the  purchase  price,  bat  becanss 
of  fraud  or  "T'«t^'^  in  the  measnrMMDt  his 
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tendtt  of  tbe  balance  due  U  not  mffident  In 
amoiuDt,  the  seller  may  recover  poasesBioD  of 
the  property  from  the  purchaser  by  an  action 
in  replevin  on  the  ground  of  Bpeclai  ownership 
and  right  of  possession ;  bat  be  cannot  main- 
tain such  action  under  the  claim  of  abeolat* 
ownership  without  rescinding  the  contract  of 
sale  and  tendering  back  the  amount  paid. 

[Ed.  Note. — For  casei  in  point,  see  vol.  48. 
Cent  Dig.  Sales.  H  890-893,^8&-e01.] 

{Syllabos  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2.  Error  to  District  Court,  Dodse  Ooonty; 
Holleobeck,  Judge. 

Action  by  Peter  A.  McDonald  against 
Thomas  Baker.  There  was  Judgment  for 
plaintiff,  and  defendant  brings  error.  Ra- 
veraed. 

John  P.  Breen  and  C  EL  Abbott,  for 
plaintiff  In  error.  B.  J.  Stlnsou,  H.  C  Hay- 
nard.  and  Geo.  L.  Loomla,  for  defendant  In 
error. 

DUFFIB,  C  HcD<Hiald  brought  this  ac- 
tion In  r^lerln  to  recorer  from  Baker  cer- 
tain bay,  of  whicb  be  claims  to  be  the 
aiwolute  owner.  On  a  trial '  to  the  court 
without  a  jury,  Judgment  went  in  his  favor, 
and  Baker  baa  brought  the  case  here  on 
error.  The  parties  altered  Into  a  contract 
relating  to  the  bay  In  question,  and  signed 
the  f611owlng  memorandum :  "Fremont,  Neb., 
Oct  9th.  1902.  This  day  I  have  sold  to 
Thomas  Baker  thirty  stacks  of  hay  at  $2.75 
per  ton  la  the  stack,  for  which  I  have  re- 
ceived 9100.00.  The  hay  la  to  be  measured 
in  the  stack.  This  hay  is  to  be  moved  off 
the  ground  before  March  1st.  1903.  Thomas 
Baker.  P.  A.  McDonald."  There  were  more 
than  30  stacks  in  the  field  at  the  time  the 
contract  was  made,  and  the  particular  stacks 
which  Baker  was  to  have  were  not  set  apart 
or  designated;  bnt  it  was  understood  ttiat 
Baker  might  select  them  from  the  whole 
number  In  the  field.  Some  time  after  the 
contract  was  made,  and  before  the  hay  was 
measured.  Baker,  at.  the  request  of  McDon- 
ald, made  a  further  payment  of  $200,  making 
9300  paid  on  the  contract  price.  Baker  was 
unable  to  be  present  in  person  when  the 
hay  was  measured,  but  was  represented  by 
a  man  of  his  own  selection,  who  participated 
In  that  part  of  the  transaction.  The  meas- 
urement was  made  of  31  stacks,  Instead  of 
30;  bnt  of  this  no  complaint  is  made  by 
Baker.  Baker -took  the  flgures  of  the  meas- 
urements with  him  to  Omaha,  and  afta 
some  delay  made  a  computation,  and  found, 
as  he  claims,  that  the  stacks  contained  112 
tons  and  a  fraction.  He  then  wrote  the 
plaintiff,  giving  the  measnrements  and  re- 
sult of  his  computation,  and  Inclosing  his 
check  for  $8.40,  as  the  balance  due  on  the 
hay  according  to  Ms  measurementa  and  com- 
putation. McDonald  immediately  returned 
the  check,  with  a  letter  to  the  effect  tiiat 
he  was  not  satisfied  with  the  measurements. 
On  receipt  of  this  letter  Baker  answered, 
saying  that,  if  McDonald  waa  not  aatlsfled 


wltb  ttie  meaaonmoiti*  b»  could  return 
the  1800  and  have  the  hay.  la  tbe  maan- 
time  Baker  had  comm^ioed  to  bate  the  hay, 
and  bad  shipped  about  '14  tons  <rt  It  to 
Omaha.  On  receipt  of  Baker's  last  letter, 
McD(mald  wmt  to  tbe  11^  where  tbe  haj 
was  stacked,  notified  Baker's  men  not  to 
preee  or  ahlp  any  more  of  It  and  then 
brought  thlB  action  to  reooTv  pooscealon  of 
the  hay,  alleging  that  be  wia  tbe  abscdota 
owner  thereof. 

The  case  was  brought  and  tiled  on  the 
theory  that  th&re  was  fraud  or  mistake  la 
tiie  meaanrement  of  tiie  bay,  and  that  In- 
stead of  112  tons,  as  claimed  by  Baker,  there 
was  In  fact  140  tons.  As  tiie  erldeiioe  ta^ 
ports  tbe  claim  of  UcDtmald  that  tbe  stacks 
contained  about  140  tns,  the  qnestloiw  In- 
volved will  bare  to  be  considered  upon  the 
theory  that  McDonald's  claim  of  fraud  or 
mistake  in  tbe  measurement  baa  been  estab- 
lished. That  McDonald  was  entitled  to  tlw 
possession  of  the  hay  nntU  mid  the  pur- 
chase inlce  la  not  a  qnestton  open  to  dl^^rtn. 
Tbe  writtoi  memorandum  of  contract,  as 
well  aa  the  contract  Itself,  so  far  as  ap- 
pears from  the  oral  evidence  In  the  record, 
are  silent  as  to  the  time  <tf  payment  of 
the  price  of  the  hay.  The  Uw.  therefore, 
presumes  a  cash  sale;  lliat  Is,  that  payment 
and  dellvoT  wwe  to  be  coocorrent  Conse- 
quently Baker  was  entitled  to  possession 
only  upon  payment  In  full  or  tender  of  tbe 
agreed  price,  mdess  there  was  a  waiver  of 
such  payment  by  McDonald,  and  such  walw 
Is  not  to  be  presumed  by  Baker's  ejection 
of  the  stacks  that  were  to  become  his  nnder 
tbe  contract  McDonald  replevied  upon  the 
ground  of  absolute  ownership,  and  his  right 
to  recover  d^nds  upon  the  question  of 
whether  he  bad  title  to  tbe  hay  when  tbe 
action  was  commenced,  or  whether  snch  title 
was  in  Bako*.  As  before  stated.  McDonald 
undoubtedly  bad  tbe  right  of  possession  ontU 
paid  for  the  bay ;  but  such  right  of  posses- 
sion. If  title  had  passed  to  Baker,  could 
not  support  his  claim  of  absolute  ownerstalp^ 
and  would  not  allow  evidence  In  support  of 
bis  petition.  An  allegation  ot  goieral  owner- 
ship In  an  action  of  replevin  is  not  supported 
by  proof  of  a  mere  lien  or  other  special 
ownership.  Sharp  v.  Johnson,  44  Neb.  166w 
62  N.  W.  466,  and  cases  dted  in  Page's 
Digest  P-  181S. 

The  material  question  to  be  determined, 
th^,  is,  who  held  title  to  the  hay  at  tbe 
time  this  action  was  commenced?  The  mod- 
em doctrine  undoubtedly  Is  that  neither  de- 
livery nor  payment  of  the  purchase  money 
is  generally  requisite  for  vesting  title  to 
personal  property  In  the  btiyer  under  a  con- 
tract of  sale;  it  being  necessary  <»ily  tbat 
the  Identical  goods  which  are  the  sabject 
of  tbe  contract  should  be  ascertained  and 
the  price  fixed.  Newmark  on  Sales,  I  158, 
gives  the  rule  in  the  following  language: 
"When  the  terms  of  sale  are  agreed  on. 
and  ihe  bargain  la  struck,  and  aracrthins 
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that  the  seller  has  to  do  with  the  goods 
la  complete,  the  contract  of  sale  becomea 
absolute  cs  betwem  tbe  partlaa  without  ac- 
tual paTment  <a  dellvay,  and  tbe  property 
and  tbe  riak  of  accident  to  tbe  goods  vest 
In  tbe  bnror.**  Sdwuler^a  Penonal  Property, 
▼ol.  2,  8  24S»  is  aa  follows:  "Where  specific 
■duttels  ars  onbraced  under  a  contract  of 
Iminedlate  sale,  ai^  nothing  remains  to  be 
-done  to  them,  tbe  presamed  Intent  of  the 
partlea  la  that  tbe  right  of  property  shall 
twcsome  transfeired  to  tbe  buyer  and  Test 
In  him  Immediate  upoQ  tiw  conqiletion  of 
tbe  bargain  by  mutual  aasoit,  and,  even 
though  tbe  seller  subsequently  continue  in 
possession  of  the  goods,  the  presumption  re- 
mains the  same  as  between  the  parties; 
tils  possession  being  that  of  a  bailee  with 
«  right  to  recoTer  his  price." 

When  the  contract  for  the  sale  of  this 
hay  was  made  between  tbe  parties,  title 
did  not  then  rest  In  Baker,  because  tbe 
ertacks  were  thereafter  to  be  selected  by 
him ;  but  when  bis  selection  was  made,  and 
the  hay  deflnltely  ascertained  and  measured, 
then  he  became  vested  with  tbe  title  and 
took  all  the  risk  of  ownership.  Had  the 
hay  beai  burned  or  otherwise  destroyed, 
Baker,  instead  of  McDonald,  would  have 
vostalned  the  loss;  and  there  can  be  no 
question  that  McDonald,  Immediately  af^ 
the  selection  and  measurement,  might  have 
sustained  an  action  against  Baker  to  recovor 
tbe  balance  of  the  purchase  price,  and  this 
on  the  theory  that  the  title  had  passed. 
Allen  V.  Bnsbfort  (Neb.)  101  N.  W.  1028; 
Barker  t.  Davles,  47  Neb.  78,  81,  66  N.  W.  11. 

Had  McDonald  brought  this  action,  claim- 
ing a  special  interest  in  the  hay,  there  la 
no  doubt  that,  npon  proof  of  fraud  or  mis- 
take In  the  measurement  made,  he  would 
be  entitled  to  a  judgment  giving  him  pos- 
session and  determining  tbe  extent  of  hla 
interest  His  claim  is  that  by  a  fraudulent 
or  mistaken  measurement  it  is  sought  to 
<]^rlT9  him  of  about  28  tons  of  hay,  of  the 
▼alue  of  $77.  Had  his  action  been  brought 
upon  this  theory,  Baker  could  have  tendered 
tbe  amount,  with  costs  and  retained  posses- 
sion of  tbe  hay,  or,  after  tbe  trial,  could 
bare  paid  the  judgment  given  by  the  court, 
and  both  parties  would  have  their  full  due; 
Baker  the  hay.  and  McDonald  his  money. 
Under  the  judgniait  appealed  from,  McDon- 
ald has  9300  of  Baker's  money  and  Is  found 
to  be  the  absolute  owner  of  the  hay.  In 
part  payment  of  which  that  money  was  glv- 
en  htm.  We  have  no  doubt  that  under  the 
circumstances  of  this  case  McDonald  could 
not  rscover  as  absolute  owner  without  re- 
scinding the  contract  of  sale  and  tendering 
badE  the  9300  received  on  the  purchase.  His 
action,  if  be  desired  to  r^levy  the  hay. 
Instead  of  suing  for  the  amount  due  him, 
should  have  been  for  possession  as  the  owner 
of  a  special  Interest  In  the  hay,  and  oot 
as  tbe  unqoallfled  owner. 


We  recomm^d  that  tbe  judgment  be  re- 
vereed,  and  the  case  remanded. 

ALBEBT  and  JACKSON,  Ca,  concur. 

PER  CURIAM.  Fw  tbe  reasons  stated  In 
the  forcing  opinion,  the  Judgment  of  the 
district  court  la  revwsed,  and  the  cause 
remanded. 


LABBON  V.  ANDERSON. 
(Supreme  Court  of  Nebraska.  Sept.  20, 1906.) 
L  AnvisaE  Posasssioir^TAOKnia. 

Where  daring  his  lifetime  a  hnaband  took 
possession  of  certain  real  estate,  claiming  title 
thereto,  and  lived  upon  the  same  with  his  wife 
and  family  as  hia  borne,  and  before  die  lO-year 
period  of  Umltatlon  expired  the  husband  died, 
leaving  bis  widow,  who  continued  to  reside  upon 
the  same  as  her  home,  the  possession  of  the 
widow  may  be  tacked  to  that  of  the  husband, 
so  as  to  raise  the  bar  of  tbe  statute  of  Umita- 
tkm.  Montague  v.  Uaninda  (Neb.)  99  N.  W. 
60S.  . 

[Ed.  Note.— For  cases  In  point,  see  vol  1, 
Cent  Dig.  Adverse  Possession,  |  m] 

2.  Same — Possession  bt  Widow — Cuius  of 
Childben. 

In  eucb  case  the  possessltm  of  the  widow 
Is  a  continuation  of  the  adverse  possession  of 
the  husband,  and  will  not  be  presnmed  to  be  ad- 
verse to  the  claims  of  their  children  and  heirs. 

[Ed.  Note. — For  cases  in  point  see  vol.  1. 
Cmt  Dig.  Advuve  Possession,  H  329,  330.] 

8.  8aus>— RUHTa  OF  Hkibs. 

The  widow's  right  to  possession  Is  by  virtue 
of  the  marital  relation,  and  will  not  t>e  cod- 
stmed  to  be  independent  and  hostile  to  that  of 
h«r  busband'i  heirs,  unless  by  jme  means  she 
brings  to  tiielr  attention  the  ftct  that  she 
claims  to  own  the  property  in  her  own  right 
and  adversely  to  any  right  derived  through 
her  husband. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  ||  829,  33a] 

4.  EsTOTFKL— IM  Pais. 

Where  one  by  his  words  or  oondnct  willfully 
causes  anothw  to  believe  In  tbe  existence  of  a 
certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  o^n  previous 
position,  the  former  Is  ccncluded  from  averring 
against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time. 

[Ed.  Note.— For  eases  In  iwint  see  vol  19. 
Cent  Dig.  Estoppel,  U  124-14C.T 

(Syllabus  by  the  Court.) 

Commissioners*  Opinion.  Department  No. 
1.  Appeal  from  District  Court,  Sarpy  Coun- 
ty ;  Day,  Judge. 

Action  by  Bent  Larson  against  Gustav 
Anderson.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

Wm.  R.  Patriae  and  SamL  L.  Wlnt^  for 
appellant  J.  O.  Detwellar.  for  appellee. 

liETTON.  C.  This  Is  an  action  to  quiet  the 
title  to  a  certain  tract  of  land  lying  In  An- 
derson's addition  to  the  village  of  Bellevue, 
N^.  This  tract  consists  ot  a  part  of  block 
10  and  all  of  blocks  11  and  12  In  said  addl- 
tlon,  together  with  tbe  streets  lying  between 
■aid  bkKdn.  Tbe  plaintiff  aUi«ea  that  on 
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Norember  16,  188T,  and  for  more  than  three 
yean  prior  thereto,  one  Anna  C.  Carlson 
and  Andres  Carlson,  hor  husband,  were  the 
owners  of  this  property;  that  their  title  to 
block  11  was  by  deed,  and  to  the  remainder 
of  the  premises  by  adrerse  possession  of  Anna 
C.  Carlson  for  more  than  10  years ;  that  said 
parties  executed  a  mortgage  on  blo<^  11, 
which  was  aftmrards  foreclosed,  and  the 
title  to  the  same  conveyed  through  said  fore- 
closure proceedings  to  one  Martin,  and  from 
blm  to  one  Charles  O.  Anderson,  who  con- 
veyed the  same  to  the  plaintiff;  that  after 
the  title  of  Anna  G.  Carlson  to  the  ronaln- 
der  of  the  property  by  adverse  pOBsesalon  had 
become  complete  she  conveyed  the  same  to 
Charles  G.  Anderson,  who  conveyed  to  the 
plaintiff;  that  the  defendant,  Oustar  Ander- 
son, dalms  title  to  the  premiseB— and  plalnr 
tiff  prays  for  a  decree  quieting  title  aa  against 
said  defoidant  The  defendant  answera, 
claiming  title  to  the  premises,  averring  that 
hla  father,  Andres  Carlson,  to^  possession  oi 
the  pnfi0ttr  In  18S%  and  held  the  same 
adversely  to  all  pemms  until  bis  death,  in 
1890;  that  aftw  his  death  the  defendant  him- 
self went  into  possessfon  of  the  same  by 
virtue  of  Us  right  as  heir  at  law  of  his 
said  father ;  and  that  evor  since  said  time  he 
haa  bew  in  advtese  possessloD  of  the  same, 
subject  to  the  homestead  and  dower  rl^^ts  of 
hla  mothor,  Anna  O.  Garlaon.  He  prays  ttiat 
the  acUtm  be  dlamisMd  and  the  title  to  ttw 
premises  quieted  In  the  defendant  The  reply 
is  a  general  denial,  coupled  with  an  allega- 
tion that  plalntUTa  grantor,  Charles  O,  An- 
derson, purchased  the  premises  upon  the  de- 
fendant's r^resentatlon  Uiat  be  would  get  an 
absolute  titie  by  buying  from  ASma  C  Carl- 
son, the  defendant's  mother ;  that  Charlea  O. 
Anderson  did  so  in  reliance  upw  said  rqtre- 
sentatlons;  and  that  the  defendant  fa  ea- 
tt^ped  by  such  ctmduct  to  claim  any  tltie 
to  the  premises.  The  district  court  found  In 
favor  of  the  plaintiff,  and  entered  a  decree 
aocordln^y,  from  which  decree  the  defmdant 
has  appealed. 

In  18S3  Andres  Carlson,  the  father  of  de- 
fendant, Qustav  Anderson,  and  the  grands 
father  of  C^rlea  O.  Anderson,  who  is  the 
wa  of  Oustav.  bought  a  tax  oertlflcate  up- 
on block  11,  and  soon  after  took  possession 
of  part  of  block  10,  all  of  11  and  12,  and  the 
streets  lying  between,  Inclosing  the  same  with 
a  fence  and  building  a  small  bouse  upon  the 
tract  He  lived  upon  the  premises  with  his 
wife,  Anna  Carlson,  as  his  home,  claiming 
title  to  the  same,  until  October,  1800^  whoi 
he  died.  His  wife  continued  to  live  then 
until  March,  1902,  when,  on  account  ot  her 
frail  physical  condiUcHi,  she  went  to  the 
plaintiff's  house,  where  she  died  In  December, 
1902.  In  his  lifetime  Andrea  Garlsm  and 
wife  »ecuted  a  mwtgage  on  blodc  11.  i;t>on 
a  foreclosure  of  this  mortgage  the  property 
was  sold,  bid  in  by  Martin,  the  mortgagee, 
and  sold  by  him  to  Charles  O.  Anderson,  who 
afterwordfl  convered  the  same  to  the  plain- 


tiff. As  to  this  portlwi  of  the  property  there 
seems  to  be  no  room  tar  disputing  the  plain- 
tiff's title.  So,  also,  as  to  a  pcntion  of  block 
10,  described  In  a  deed  to  plaintiff  in  which 
defendant  Joined.  This  conveyance  la  un- 
Impeacbed,  and  the  plalntUTs  title  aeems 
clear,  as  against  the  defendant 

As  to  the  remaining  propM^,  the  only  title 
shown  In  any  of  the  parties  Is  a  title  derived 
by  the  adverse  posaeasltm  of  Andres  Carlson 
for  seven  years  before  his  death  and  of  Us 
widow  end  heirs  stoce  that  time.  This  brings 
us  to  the  cmly  question  of  moment  in  the  case; 
and  that  Is  whethw  the  poasesaioa  of  Mrs. 
Carlson  after  hv  husband's  death  operated 
to  vest  the  title  to  the  premises  in  ber  by 
adverse  possession,  or  whether  her  poeseasloo 
was  only  a  otmtlnuatiim  of  the  adverse  posses- 
si(m  held  by  her  husband,  ao  that  the  legal 
^ect  would  be  the  aame  as  If  her  husband 
had  lived  throughout  the  statutory  period. 
In  otii«  wordi^  did  she  hold  advcmely  to  all 
the  world,  including  her  husband's  heirs,  or 
did  she  hold  adversely  only  as  against  the 
same  persons  to  whom  bsr  husband's  pooacc 
sion  was  adveraef  The  presnmptioa  la,  in 
the  abaence  of  any  evidence^  tiiat  where*  the 
title  to  a  homestead  ia  in  tiie  husband,  and 
the  widow  remains  in  oecupatlmi  of  the 
homestead  after  her  husband's  deatli,  she 
daima  by  virtue  of -her  haueatead  rl^i^  and 
her  possession  will  not  be  conatrnea  to  be 
adverse  to  the  rights  of  the  helra«  unleoa  by 
some  act  on  her  part  she  Indicates  her  In- 
tention to  hold  advws^  to  thoiL  In  the 
present  instance  it  appears  that  Mrs.  Corlaw 
after  having  been  ^ipointod  administratrix  of 
ber  husband's  estate,  took  some  steps  to  have 
a  hraneatead  set  apart  to  her  the  ommty 
court  though  no  order  setting  the  same 
apart  was  ever  made,  so  far  as  the  erldence 
shows.  In  her  aK>llcatlon  for  license  to  aell 
real  estate  to  pay  debts,  she  set  fcorth  the 
real  estate  belonging  to  her  buaband,  tndnd- 
Ing  that  In  conteovmy,  alleges  thnt  tbe 
portion  tovolved  in  the  action  had  beok  set 
apart  to  her  as  h«  bomeatead,  and  aAs 
leave  to  sell  the  other  real  estate  bel<uging 
to  the  deceased  for  the  payment  of  bis  debts. 
This  evidence  strongly  militates  against  the 
plaintiff's  claim  that  she  held  the  pronlees. 
claiming  tttl^  lndG|>endent  of  her  hnsband'R 
estate  thtfeln  and  adversely  to  all  pawns, 
tocludlng  her  hurttand'a  h^rs,  and  tbe  evl- 
d«ce  taken  aa  a  whole  falls  to  estobllab  ttia 
contention. 

Tbe  plalntifl'B  title  to  this  pntiaa  of  tlie 
premises  is  derived  through  a  deed  from  Mrs. 
Carlson  to  her  grandson,  Charlea  O.  Anderson. 
We  are  convinced  from  0ie  eviduoe  that 
the  only  title  she  bad  thereto  was  the  right 
derived  fTom  her  huritand'a  occupancy  of  the 
premises,  and  wUdi,  throui^  her  occupancy 
of  the  same  aa  a  bomeatead  anbaeqaent  to 
hla  death,  ripened  into  a  perfect  title  In  her 
hnsband'a  heira,  subject  to  her  life  eatate. 
Montague  v.  Mamnda  (N^.)  B8  N.  W.  653. 
The  plaintiff  contends  that  the  defendant  re- 
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quested  COiflrles  G.  Andmon  to  pnrebase  the 
property  from  his  grandmotbw,  and  repre- 
sented to  Um  tliat  ibe  owned  it  all,  and  Uiat, 
since  bla  sod  relied  npoa  these  statements  In 
the  pnrdiaBe,  the  father  Is  now  estf^iped  frran 
clalmlntr  any  right  to  the  premises,  and  there- 
fore baa  no  title  to  the  same.  The  eridencs 
to  snataln  thta  contenttm  la  vlrtnally  mi- 
dlapated.  The  father  urged  the  son  to  bay 
from  hia  grandmother,  stating  that  she  owned 
tbe  proper^  and  coold  glre  a  good  deed  to  it 
Tlie  son  then  made  the  agreement  Qiat  be 
would  care  for  the  old  lady  nntll  she  died 
in  consideration  fW  the  transfer  of  the  land. 
The  defendant  did  not  disclose  at  that  time 
that  the  only  estate  bis  mother,  Mrs.  Carl- 
son, bad  was  her  life  estate  by  virtiw  of  her 
hoKnestead  right,  or  that  be  claimed  any  title 
to  tbe  land,  and  at  hla  request  and  relying 
upon  bis  rcfpresmtatlons  the  son  took  the 
title.  Haying  thns  induced  the  son  to  as- 
same  the  burden  of  his  grandmother's  care 
In  amslderatlon  for  tbe  transfer  of  a  good 
title  to  tbe  premises,  he  cannot  now  be  per- 
mitted to  speak  and  claim  a  title  that  ht 
then  disowned.  He  afterward  omcarred  in 
this  ^sposltkm  of  the  property,  lirlng  np(m 
the  land,  admowledging  this  8on*8  tltle^  and 
paying  taxes  upon  it  In  bis  aon's  name; 
and  It  is  now  too  late  fOr  Um  to  diange  bla 
position  to  Jits  sou's  detriment 

Tbe  Judgment  of  the  district  court  Is 
rlgh^  and  Should  be  affirmed. 

AMES  and  OtJ>HAM,  COL,  concur. 

pans  OUBIAlf .  For  tbe  reasons  stated  In 
the  f(Mr^oli«  opinion,  the  Jndgmokt  of  tiie 
district  court  Is  affirmed. 


MORRIS  T.  LINTON  et  sL 
LINTON  et  al.  t.  MORRIS  «t  aL 
(Supreme  Court  of  Nebraska.  Sept.  20,  1909.) 

1.  DKPoeiTionB  —  AoHisaiBiurr— New  Fab- 
TIES  TO  Acnon. 

In  tbe  case  of  alienation  of  lands  pendoite 
lite,  depositions  of  witnesses  taken  after  the 
alienatioD  and  before  tbe  alienee,  becomes  a 
party  to  the  cause  may  be  used  against  the 
alienee,  the  same  as  they  might  have  been  used 
against  the  party  under  whom  he  dalms. 

2.  MOBTOAQK— InVAUD  NOTB— BmCOT. 

Where  a  mortgage  is  given  to  secure  a 
bona  fide  Indebtedness  contracted  before  the  exe- 
cution of  a  note,  the  mortgage  will  be  held  Talld 
as  security  for  tbe  debt,  although  the  note  it- 
self may  tw  Invalid  (Or  want  of  a  revenue 
stamp. 

[Ed.  Note. — For  cases  Id  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  |  Zl6;  vol.  35.  Cent 
Dig.  Mortgages,  »  143,  223.] 

3.  BBS  Judicata. 

■Tbb  dbonlssal  of  a  bill  iHtbont  pr^diee 
does  not  comdude  tbe  parties  thereto. 

[Ed.  Note.— For  eases  In  point,  sea  toL  80l 
Cent  Dig;  Judgment,  H  1080,  1165.] 

4.  TaUBTS— BXECUTXO   AND  EXBCtJTOBT. 

The  distinction  between  trusts  executed  and 
executory  is  this:  A  trust  executed  Is  where 
tbe  party  has  given  enuplete  directions  for 


settling  his  estate,  with  perfect  limitations.  An 
executory  tnut  Is  where  the  directlona  are  in- 
complete, and  are  rather  mlnntea  or  Inatnu^ 
tions  for  the  settlement 

_p!d.  Note.— For  cases  hi  point,  see  voL  47, 
Oeot  Dig.  Trusts,  |  164.] 

0.  Pbofbbtt  —  RxAi.  BsTAn  — Law  or  thk 

SlTtJB. 

The  law  of  the  situs  govuna  in  regard  to 
all  rights,  interests^  and  titles  bk  and  to  im- 
movable property. 

[Ed.  Note.— For  cases  fai  jfobxt,  see  vol.  4XK 
Cent  Dig.  Property.  S  &] 

(Syllabus  by  the  Court) 

OommlBsloners'  Opinion.  Department  Na 

1.  Anwal  from  and  Error  to  District  Court; 
Douglas  County ;  Sutton,  Judge. 

Action  by  John  Morris  against  Pboebe  R. 
B.  E.  Linton  and  others.  Judgment  for 
plaintiff,  and  Pboebe  R.  B.  SL  Linton  and 
cwtaln  others  appeal,  and  John  Morris  and 
others  bring  error.  The  causes  wwe  eo^ 
solidated.  Affirmed. 

John  O.  Telser,  for  appellants  and  plaln- 
iSBB  In  orror.  E.  W.  BImeral,  for  apptflea 
and  defendants  In  error. 

OLDHAM,  a  The  orlgtaial  petition  in 
this  case  was  tiled  on  May  24,  1898,  in  the 
district  court  of  Douglas  county,  praying  for 
the  fbredosure  of  a  real  estate  mor4;age  ex- 
ecuted by  the  defoidant  Phoebe  R.  B.  B. 
Linton  to  John  Morris,  mortgagee.  The 
mortgage  was  given  to  secure  adTancements 
of  money  made  by  tbe  mortgagee  for  the 
aqtarate  use  of  Mrs.  Linton,  and  was  pur- 
ported to  be  OTldraced  by  a  note  executed 

her  to  tbe  mwtgagee  at  the  time  the  mort- 
gage was  givOL  It  waa  a  Nebraska  form 
of  mor^ge,  describing  tbe  mortgagor  as 
"Phoebe  Rebecca  Bllzabetb  Elwina  Linton, 
of  Omaha,  Nebraska,  United  States  of  Ameri- 
ca, wife  of  Adolphus  Frederldk:  Linton."  It 
was  acknowledged  on  January  14,  1896,  In 
London,  England,  before  the  deputy  consul  gen- 
eral of  tbe  United  States  of  America,  under 
seal  of  bis  office,  In  tbe  ordinary  form  of 
acknowledgment  In  thla  state.  It  is  stipu- 
lated, however,  that  Mrs.  Linton  was  a  sub- 
ject of  Great  Britain  at  the  time  the  note 
and  mwtgage  were  executed.  When  tbe 
suit  was  instltnted  all  parties  appearing 
to  bare  any  .claims  or  Interest  In  tbe  mort- 
gaged premises  were  made  parties  defendant 
The  cause  of  action  was  continued  from 
time  to  time,  and  on  August  28,  1901,  upon 
notice  to  all  the  parties  defendant,  deposi- 
tions were  taken  by  the  plalntlfl  In  London. 
England,  and  these  deiKisitlonB  were  died  in  tbe 
district  court  of  Douglas  county  September 
17,  1001.  On  May  20.  1001,  there  had  been 
filed  for  record  with  the  register  of  deeds 
of  Douglas  county  a  purported  conveyance 
In  trust  of  tbe  lands  in  controrersy  fr(»n 
Mrs.  Linton  to  a  trustee  for  tbe  benefit  of 
her  two  minor  (dilldren.  Gbarlea  and  Fry  da 
Linton.  This  is  claimed  to  have  been  done 
in  compliance  with  an  antwuptlal  contract 
with  her  husband.  Tbareaf^,  on  Novera- 
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ber  4,  1901.  plalntUf  filed  &n  amoided  and 
snpplemental  petition,  making  tbeee  minor 
cblldren  and  the  trustee  named  in  tbe  pur- 
ported deed  parties  defendant  A  goard- 
lan  ad  litem  was  appointed  for  tbe  minor 
defendants,  and  after  many  delays  the  is- 
sues were  finally  settled.  On  April  9,  1904. 
a  decree  was  entered  In  favor  of  the  mort- 
gagee for  tbe  sum  of  $44,679.20,  and  a  fore- 
closure of  tbe  mor^ged  premises  was  di- 
rected. To  reverse  tbls  decree  the  guard- 
ian ad  litem  of  tbe  minor  defendants  brings 
<H*ror  to  this  court,  and  defendants  P.  B.  B. 
B.  LiDton  and  ber  husband  bring  the  cause 
here  by  ai^al.  Tbe  two  causes  of  action 
were  consolidated  and  will  be  treated  to- 
gether. 

In  the  error  proceedings  by  the  guardian 
ad  litem  of  the  minor  defendants,  it  is  first 
uiged  that  tbe  court  erred  In  oTerruUng  the 
motion  of  the  guardian  ad  litem  to  suppress 
tbe  depositions  taken  In  Lond<ui  on  August 
28,  1901,  as  against  the  rights  of  the  minor 
defendants.  No  motion  to  suppress  these 
depositions  was  made  until  May  2.  1902, 
and  tbe  moti<»i  to  suppress  was  not  called  for 
action  nntU  April  8,  1904,  the  day  the  trial 
began.  Tbe  court  orerruled  tbe  motion,  and 
the  trial  proceeded  without  further  objec- 
tions from  the  defendants.  Without  deter- 
mining whether  or  not  these  minors  wov 
necessary  parties  to  the  sult»  it  is  snffldent 
to  say  that  iliey  came  Into  the  suit  pendente 
lite  undw  a  ccmv^ance  executed  long  after 
the  suit  bad  been  instituted.  It  la  ttie  rule 
that,  where  an  alimation  of  property  la 
made  pendrate  lite,  tbe  alienee  la  bound  bv 
the  proceedings  in  tbe  suit  after  ttu  aliena- 
tion and  befbre  tlie  alienee  beoomea  a  party 
to  it.  Depoaltlona  ef  witnesasa,  taken  after 
tbe  alienation  and  b^bre  the  aUenee  beoxaee 
a  party,  may  be  naed  against  the  alluee, 
aa  they  might  have  bea  uaed  agalnat  the 
party  vaAer  whom  lie  dainu  2  Barber, 
Ohaneny  Practice  79;  Lange  t.  Braynard, 
104  CaL  1B6,  87  Pac.  868. 

It  la  next  urged  that  the  court  erred  In  ad- 
mitting In  evidence  the  note  executed  hj 
Mrs.  Linton  to  the  mortgagee,  because  audi 
note  does  not  appear  to  be  stamped,  aa  re- 
quired 1^  the  revenue  laws  of  Bngland, 
where  the  note  waa  executed,  and  that  conse- 
-qnently  tbe  mortgage  vrtiicli  secured  the  note 
was  Told.  In  tbe  first  place^  as  tbe  trial 
waa  to  the  court,  and  not  to  a  Jury,  it  waa 
not  error  to  admit  the  note  In  erldenoe  la 
Ihe  first  instance^  even  if  unstamped.  The 
only  oTor  that  could  be  predicated  would 
be  tbe  action  of  the  trial  court  in  rendering 
Judgmoit  on  sudi  improper  testimony.  The 
court,  after  admitting  the  note,  r^tised  to 
render  judgmmt  on  it,  and  on^  found  tor 
the  plaintiff  for  such  sums  of  money  aa  were 
shown  without  dispute  to  have  been  famish- 
ed Mrs.  lilnton  tor  tbe  benefit  of  ber  sep- 
arate estote  The  note  was  given  tat 
4B4,  but  tbe  evidence  showed  Oiat  part  of 
tbla  conslderatton  waa  a  dd>t  at  tbe  hue- 


band,  Adolphna  Frederick  Untwi,  and  no 
recovery  waa  allowed  for  this  part  of  tbe 
(Aligatlfm.  It  Is  a  well-eettled  proposltioa 
that,  whCTe  tlie  original  ctmslderatloD  is 
valid  and  la  cmtracted  prior  to  the  execu- 
tion of  the  note,  a  mortgage  given  to  secure 
tbe  debt  will  be  valid,  although  the  aute 
purporting  to  evidence  the  debt  is  invalid 
for  want  ot  a  revenue  stamp.  1  Jones  <m 
Mortgages  (8d  Ed.)  853;  Wllscm  v.  Car^,  «) 
Vt  179;  Brown  v.  Watte,  1  Taunt  (Eng.) 
6S8 ;  Sutton  v.  Toomer,  7  B.  &  a  (Eng.)  416l 
Tbe  sufficiency  of  the  evidence  to  sustain 
the  decree  la  challenged  in  both  tbe  error 
and  the  appellate  proceedings.  The  facts 
underlying  tbe  controversy  are  that  in  1878 
Phoebe  B.  B.  B.  Flnley,  a  proq>ective  Amert- 
can  b^rees,  tima  a  minor  of  the  age  of  Id 
years,  whose  father  resided  in  tlie  stete 
of  P^maylvania,  was  married  in  Paris, 
;  France,  by  tbe  BngUsh  consul  to  Adolpbus 
Frederick  Linton,  of  London.  Bngland.  wiio 
appears  to  have  been  a  profUgate  bankrupt 
Before  the  marriage  the  following  ante- 
nuptial agreement  was  entered  into  by  tbe 
totended  husband  and  wife:  "This  la  an 
agreement  made  on  the  9th  day  of  Decem- 
ber, Anno  Domini  1878,  betwe«a  Adolpbus 
Frederick  Linton,  Esq.,  bachelor,  of  IS 
Gilbert  St.  Grosvenor  Square.  Middlesex, 
on  the  one  part  and  Phoebe  Rebecca  BUzs- 
beth  Elwlna  Finley,  <»i  the  otb«  part  in 
pursuance  of  a  marriage  which  is  pn^Msed 
to  take  place  between  said  parties.  It  Is 
agreed  that  all  tbe  mon^s  and  iwoperty 
that  the  said  Intmded  wife  may  become  <x 
is  now  In  possession  at,  or  tb&t  die  may  at 
any  future  time  become  entitled  to,  shall 
be  free  from  the  debts,  control,  and  engnge- 
mente  of  the  said  intended  husband,  and 
settled  upon  herself  for  h&e  sole  and  s^miate 
use,  and  be  divided  amongst  the  children 
of  the  said  Intended  marriage  In  sucb  shares 
aa  the  said  intended  husband  and  wife  may 
appoint  but  subject,  nevertheless,  to  the 
said  husband  teklng  a  vested  life  inta«st 
In  any  sucb  money  or  property  as  above 
mentifmed.  In  the  evoit  of  bis  surriTlng 
tbe  said  Intended  wUe.  And  it  is  fortber 
agreed  between  tbe  said  parties  tbat  a 
formal  deed  of  settlonent  shall  be  dmvn 
up  embodying  In  ^ect  the  said  agreement 
aa  Boon  aa  eonvenlmtly  possible  after  said 
mairiagfc  [^gnedl  Pboebe  Bebecca  Bllza- 
beth  Elwbia  Flnley.  [Signed]  Adolpbus 
FredralA  Linton.  Wltneas:  B.  Lancasto' 
John9on."  At  the  time  tblB  agreement  was 
entered  into  Mrs.  Ltoton  was  the  heir  ex- 
pectant of  her  maternal  grandfatha,  James 
B.  Brown,  a  resident  of  Penn^irlvanla.  In 
1880  the  grandfather  died,  leaving  a  valu- 
able estate^  which  in  1890  waa  conve3rod  in 
trust  to  OoL  John  B.  Flnley,  father  of  Mrs. 
Unton,  for  her  sole  benefit  Tbla  eetate 
waa  held  to  truat  by  OoL  Flnley  untU  1894. 
when,  on  Septembw  28th  of  tbat  year,  be 
conveyed  the  lands  now  In  controverey  and 
otJier  lands  to  Mra.  Linton.     TbSm  conTcj- 
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ance  was  properly  filed  for  record  with  the 
regiaU/r  of  deeds  of  Dooglas  county.  About 
two  years  later  the  mortgage  In  controversy 
was  given.  On  November  10,  1882,  Mrs. 
liinton  brought  an  action  In  the  English 
chancery  court  against  her  husband  and 
his  tmstee  In  bankruptcy  for  specific  v^- 
formance  of  the  antenuptial  agreement 
above  set  out  It  Is  fair  to  say  that  the 
suit  appears  to  have  been  brought  with  the 
full  knowledge  and  probably  at  the  sugges- 
tion of  plalntlfl.  John  Morris.  The  suit 
however,  was  dismissed  without  prejudice 
by  the  plaintiff  October  30.  1893. 

It  is  now  contended  by  counsel  for  the  | 
appellants  and  plaintiffs  In  error  that  the  | 
lAstitntlon  of  this  suit  was  a  ratification  of  | 
the   antenuptial   agreement  entered  into 
-while  Mrs.  Linton  was  a  minor.   If  we  j 
should  regard  the  Institution  of  the  suit  as 
a  ratification  of  the  contract,  we  would  be 
compelled  likewise  to  regard  the  dismissal  of 
the  cause  by  her  as  a  revocation.  "The 
true  rule,  however.  Is  that  the  dismissal  of 
a  bill  without  prejudice  does  not  conclude 
the  parties  thereto,  and  they  are  at  liberty 
to  bring  another  bill  upon  the  same  subject- 
matter."   House  V.  Mullen,  22  Wall.  (U.  8.)  i 
42,  22  L.  Bd.  838;  Bank  of  Maywood  v.  Es-  I 
tate  of  McAllister,  56  Neb.  188.  76  N.  W.  ! 
662.   Hence  the  Institution  and  dismissal 
of  this  suit  amounted  to  neither  a  ratifica- 
tion nor  a  revocation  of  the  contract.  From 
the  terms  of  the  above  agreement  It  la  plain- 
ly  an  executory,  rather  than  an  executed,  | 
contract   It  shows  on  Its  face  that  its  pur- 
pose was  tn  protect  the  expected  inheritance 
of  the  vrtfe  from  the  debts  and  liabilities 
of  the  bankrupt  bastwnd,  because,  at  the 
time  the  contract  was  entered  Into,  under 
tbe  laws  of  England,  where  the  parties  In- 
tended to  reside,  the  personal  property  of 
the  wife,  when  reduced  to  possession,  passed 
to  the  husband.    Consequently  the  husband 
was  to  have  a  life  estate  In  the  property  If 
be  survived  the  wife;  but  all  the  property 
to  be  received  by  her  was  settled  on  herself 
for  her  sole  and  separate  use,  to  be  divided 
among  llie  children  of  the  intended  marriage 
In  such  shares  as  the  husband  and  wife  | 
might  snbsegnently  agree  upon,  and  It  was  j 
farthor  agreed  that  a  formal  deed  of  settle-  ' 
ment  should  be  drawn  up  to  effect  this  pur-  I 
pose  as  soon  as  conveniently  possible  after  : 
tbe  marriage.  | 

Tbe  contention  of  the  plaintiffs  in  error  | 
iB  that  tbe  minor  defeudantii  take  the  fee  of  i 
the  land  In  dispute  as  porchasers  under  this  | 
antenuptial  settlement  and  that  the  mort-  ' 
gage  was  taken  by  the  mortgagee  with  fall 
knowledge  of  their  rights  under  this  agree- 
ment  "The  distinction  between  a  trust 
executed  and  executory  Is  this:  A  trust 
executed  is  where  the  party  la  given  cmd- 
plate  directions  for  settling  bis  estate,  witt 
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perfect  limitations;  an  executory  trust  la 
where  the  directions  are  Incomplete,  and 
rather  minutes  or  Instructions  for  the  settle- 
ment" Neves  et  aL  v.  Scott  et  aL,  9  How. 
(U.  S.)  211,  13  U  Bd.  102;  McCartney  et 
aL  V.  Ridgway  et  al.,  160  111.  129,  43  N.  E. 
826,  32  L.  B.  A.  &5S.  The  acUon  anticipated 
by  this  agreement  for  carrying  It  Into  ef- 
fect was  the  execution  of  a  formal  deed 
for  that  purpose.  This  was  never  made  un- 
til 1901,  or  five  years  after  the  mortgage  had 
been  executed.  At  the  time  tbe  agreement 
was  entered  into  Mrs.  Linton  bad  not  yet 
come  Into  possession  of  her  estate,  and  the 
ancestor  from  whom  she  received  It  was 
still  alive.  In  this  court  In  tbe  case  of 
Kocber  v.  Cornell,  S9  Neb.  816,  80  N.  W. 
911,  aftw  a  very  careful  review  of  the  au- 
thorities, we  held  that  a  married  woman 
cannot  contract  with  reference  to  her  sub- 
sequently acquired  property.  Now,  at  tbe 
time  the  contract  was  made.  It  is  conceded 
that  Mrs.  Linton  was  a  minor,  and  that  the 
contract  to  be  binding  upon  her,  must  have 
been  afiinned  after  she  arrived  at  maturity, 
which  was  long  after  she  had  become  a 
married  woman. 

But  It  is  contended  by  counsel  for  the 
Llntons  that  the  contract  the  mortgage, 
and  the  note  are  all  governed  by  the  laws  of 
Great  Britain,  the  place  where  the  contract 
was  entered  into,  and  not  by  the  laws  of 
the  state  of  Nebraska,  the  sitns  of  the  real 
estate.  It  is  said  authoritatively  by  the 
learned  Judge  Story,  in  his  conSict  of  Laws 
(section  428)  that  the  law  of  the  situs  shall 
exclusively  govern  In  regard  to  all  rights, 
interests,  and  titles  In  and  to  Immovable 
property.  See,  also,  Richardson  v.  De  <3er- 
TsUe  (Mo.)  17  S.  W.  974.  28  Am.  St  Rep.  426. 
It  follows,  therefore,  that  the  execution  of 
tbe  mortgage  and  the  contract  under  which 
the  minors  claim  title  to  the  real  estate  must 
be  determined  by  the  laws  of  this  state,  and 
not  by  the  laws  of  England.  As  already 
set  forth  in  tbe  opinion,  the  mortgage  Itself 
was  a  Nebraska  form,  and  was  executed  in 
conformity  with  onr  statutes.  But  even 
If  tbe  admowledgment  had  been  Informal  as 
between  the  parties,  the  mortgage  would 
ban  beoi  good,  as  held  by  this  court  In 
Linton  T.  Cooper,  68  Neb.  407,  78  N.  W.  731, 
and  In  Morris  t.  Linton,  61  Neb.  687,  86  N. 
W.  666. 

We  therefore  conclude  that  flie  antenup- 
tial agreement  relied  upon  Is  no  sufficient 
defense  against  plaintiff's  mortgage,  and  rec- 
ommend that  the  jodgment  of  the  district 
court  be  affirmed. 

AMES  and  LBTTON,  G<X,  coscor. 

PER  CITRIAM.  For  the  reasons  given 
in  tbe  foregoing  opinion,  the  Judgment  of 
the  district  conrt  is  affirmed. 
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8PIINCER  T.  WILSON. 
(Sapreme  Court  of  Nebraska.  Sept.  20,  1906.) 

1.  Affxu— BxviKW— OBjKTiioirB  Not  Baxbsd 
Below. 

Where  a  party  relies  Qpon  a  variance  be- 
tween the  pleadings  aad  tbe  proof  to  defeat  a 
recovery,  that  qneetion  ahonfd  be  raised  at 
some  time  during  the  progress  of  tbe  trial,  and 
unless  it  is  80  raised  and  sogBested  to  tlie  trial 
court  it  win  not  be  cODsiderio  on  error  in  this 
court. 

2.  Same — TmmsQB  or  Cotjht. 

The  record  examined,  and  found  to  contain 
evidence  to  sustain  tbe  judgment. 
(Syllabus  by  the.  Court) 

CommlsBioners'  Opinion.  Department  No. 
2.  Error  to  Dletrlct  Court,  Boone  County; 
Hanna,  Judge. 

Action  by  Oliver  Wilson  against  Frank 
Spencer.  Judgment  for  platntlfl,  and  def aid- 
ant brings  error.  Affirmed. 

O.  B.  Spear,  for  plaintiff  in  error.  J.  B. 
Wilson  and  B.  F.  WllUama,  for  defendant  In 
error. 

JACKSON,  O.  The  defendant  In  oror, 

herein  styled  tbe  plaintiff,  commenced  an 
action  In  the  district  court  of  Boone  county 
against  the  plaintiff  In  error,  herein  styled 
the  defendant;  bla  petition,  omitting  the 
caption,  being  as  follows:  "Plaintiff  says: 
That  during  the  montha  of  June,  July,  Au- 
gust, and  September,  1903,  the  defendant  un- 
lawfully and  wrongfully,  with  force,  broke 
and  entered  upon  tbe  wheat  field  of  tbe  plain- 
tiff, situated  on  the  west  thirty  acrea  of  tbe 
southeast  quarter  of  section  8,  township  18, 
range  5  west,  in  Boone  county,  Nebraska,  and 
then  and  there  with  bis  hogs  trod  down,  ate 
up,  and  turned  over  shocks  of  wheat,  caus- 
ing tbe  wheat  to  rot,  and  destroying  the  same 
to  the  amount  of  125  bushels  of  wheat,  of 
the  value  of  6S  cents  per  bushel,  amounting 
to  $66.75  damages  to  the  plaintiff,  which  de- 
fendant converted  to  his  own  use.  That  tbe 
said  wheat  while  In  the  shock  was  on  the 
above-described  land,  and  that  the  plaintiff 
had  the  possession  and  control  of  the  said  land 
and  wheat,  and  was  the  owner  of  the  wheat. 
That  tbe  defendant  entered  thereon  without 
the  consent  of  the  plaintiff,  and  damaged  and 
destroyed  tbe  said  wheat,  and  that  the  dam- 
age was  not  of  tbe  fault  or  negligence  of  the 
plaintiff.  That  the  plaintiff  has  demanded 
pay  for  tbe  said  damages  from  tbe  defendant, 
which  the  defendant  refuses  to  pay.  That 
tbe  plaintiff  la  damaged  to  tbe  amount  of 
S6S.75  by  the  said  defendant  Plaintiff  asks 
judgment  for  $68.75  damages  and  interest  at 
7  per  cent,  from  July  1,  1903,  and  costs  of 
suit"  Tbe  answer  was  a  general  denial. 
The  parties  waived  a  jury  and  the  case  was 
tried  to  the  court  who  found  for  the  plain- 
tiff and  assessed  his  damages  at  ^40,  for 
which,  with  costs  of  suit,  judgment  was  en- 
tered. The  defendant  prosecutes  error  to 
this  court,  and  now  urges  that  the  damages 


are  axceesive,  Uie  Jodgmoit  1b  cratrary  to 
law,  and  la  not  mistained  1^  anffldoit 

denc& 

A  considerable  portion  of  tiie  d^eodant's 
brief  and  argument  Is  devoted  to  an  attempt 
to  demonstrate  that  there  Is  a  variance  be- 
tween  tbe  pleadings  and  the  proof;  that  the 
case  stated  in  the  petition  U  one  In  trequm, 
while  the  evidence  tends  only  to  snpport  an 
action  In  trespass  on  the  case.  The  record 
discloses  that  this  queatlon  was  at  no  time 
raised  during  tbe  trial.  The  evldaice  of  tbe 
plaintiff  was  offered  and  admitted  without 
objection  or  exception.  There  waa  no  at- 
tempt at  the  close  of  the  plalntUTs  caae  to 
nonsuit  the  plaintiff.  The  defendant  pto- 
ceeded  with  the  Introduction  of  evidence  t0 
controvert  the  case  made  by  the  plaintiff, 
and  submitted  his  case  upon  the  evidence  sa 
adduced.  In  Knight  r.  Kenney  (Neb.)  80 
N.  W.  918,  Mr.  Justice  Harrison,  who  dfr 
llvered  the  opinion  of  the  conr^  In  a  dlstnis- 
slon  of  the  Questltm  of  variance  In  that  case, 
■aid:  "It  is  argued  that  there  was  a  fatal 
variance  between  the  note  In  suit  as  pleaded 
and  the  one  Introduced  in  evidence.  There 
were  some  dUfwences,  but  none  material  to 
the  Issues,  or  tbe  extotenoe  of  irtiich  could 
In  the  least  prejudice  tbe  rights  of  tjhe  ocm- 
plainant  Moreovw,  the  wror,  If  any.  In 
this  r^;ard,  was  In  no  manner  the  subject  of 
notice,  objection,  or  exception  in  tbe  trial 
oonrt;  and  Is  not  entitled  to  considwatiiHi 
here."  It  is  evident  tbat  In  tbe  trial  court 
botta  parties  placed  a  constmcUon  upon  tbe 
pleadings  different  from  the  one  now  contend- 
ed for  by  the  defendant,  and,  tbat  being  true; 
wtere  tbe  caae  was  fairly  tried  In  tbe  conrt 
below  upon  a  theory  adcqited  by  both  parties, 
they  should  not,  In  a  proceeding  In  eirw,  be 
permitted  to  adopt  a  different  theory.  If  tbe 
defendant  is  correct  in  his  constmctlon  at 
tbe  petlticm,  be  shonld  luve  raised  tbat  ques- 
tion In  the  court  below,  where  the  plaintiff 
would  have  been  given  an  (4)portnnlty,  npm 
proper  terms,  to  remedy  the  defect  in  his 
pleadings. 

Concerning  tbe  qnestlon  of  tbe  snffldai^ 
of  the  evidence  to  vapport  tbe  Judgment, 
there  is  evidence  in  the  record  snffldoit  to 
snstaln  tbe  findings  of  the  trial  conrt.  It 
may  be  true  that  tbe  evidence  would  also 
have  sustained  a  finding  f6r  tbe  defendant 
but  in  ttais  court  tbe  case  stands  as  thongh 
it  bed  been  tried  to  a  Jury,  and  a  verdict 
rendered  and  Judgment  entered  niwn  conflict- 
ing e^dence;  and,  adhering  to  the  long-estab- 
lished role  of  this  court  the  judgment  will 
not  be  disturbed. 

We  recommend  that  tbe  Judgment  of  tbe 
district  court  be  affirmed. 

DUFFIB,  a,  ooncnza.  AI^BKKT,  O,  not 
sitting. 

PER  CURIAM.  Tor  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  tbe 
district  court  la  affirmed. 
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VIELD  ft  aL  T.  LINOOLN  TBAOIION  Ca 
at  aL 

(SQpnma  Court  ot  NalnukE.  Sept  20, 1906.) 

TTAJCATION — BOABD  OW  EiQUAUZATIOK — DlBOBS- 

TioK — ^Appeal. 

The  sound  discretion  reposed  In  the  board 
of  egualizatioD  in  bearing  complaints  on  the  val- 
uation of  property  for  aBMssment  under  the 
revenue  law  in  fnroa  fa  1902  will  not  be  dla- 
turbed  by  this  court,  nnlesa  ao  manifestly  wrong 
tbat  reasonable  minds  could  not  differ  thereon. 

(Syllabus  by  the  Court) 

OommlBSioDera'  Opinion.  Department  NOb 
1.  Error  to  District  Court,  Lancaster  Coaur 
ty;  Holmn,  Judge. 

Action  by  Allen  W.  Field  and  Addison  8. 
Tlbbeta  against  the  Lincoln  Traction  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error.  Affirmed. 

Allen  W.  Field  and  A.  S.  Tlbbeta,  pro  se. 
Clark  ft  Alien  and  J.  L.  Caldwell,  for  de* 
fendants  In  emv. 

OLDHAM,  0.  This  cause  Is  a  proceed- 
ing In  error  from  the  action  of  the  board  of 
county  commissioners  of  Lancaster  county, 
sitting  as  a  board  of  equalization,  on  the  valu- 
ation of  property  of  the  Lincoln  Traction 
Company,  a  corporation,  for  the  year  1902. 
Tbe  plaintiff  In  error  Qled  a  protc^  and  ob- 
jection to  the  assessment  as  returned  by  the 
assessor.  Tbe  protest  was  beard  and  evl- 
deuce  taken  in  this  and  other  similar  cases 
before  the  county  board,  sitting  aa  a  board 
of  equalization,  and  on  such  hearing  the 
value  of  the  propwty  for  taxation  was  fixed 
by  the  board  at  $50,000.  Error  was  prose- 
cQted  from  this  finding  to  the  district  court, 
wbere  the  action  of  the  board  was  affli-tned, 
and  to  reverse  this  judgment  of  the  district 
court  error  is  brot^ht  to  this  court 

The  only  contention  urged  in  tbe  brief  of 
the  plaintiff  In  error  is  that,  under  the  tes- 
timony taken  before  the  board  of  equaliza- 
tion, it  is  grossly  inadequate  to-  assess  the 
property  of  tbe  defendant  tracttou  company 
at  $50,000.  The  evidence  was  taken  in  a 
very  informal  manner  before  tbe  board  of 
equalization,  as  is  generally  tbe  case  in  pro- 
ceedings of  this  nature  before  such  boards. 
Under  the  rules  governing  the  admission  and 
exclusion  of  testimony  in  courts  of  record, 
little  of  the  evidence  offered  would  have  been 
received.  The  assessment  was  made  under 
tbe  revenue  law  in  force  In  1902,  which  has 
been  superseded  by  tbe  enactment  of  1003, 
which,  it  is  hoped,  will  prove  much  more  ef- 
fective in  distributing  the  burdens  of  taxation 
in  an  equitable  manner  on  all  classes  of  pn^ 
erty  within  the  commonwealth.  Under  tbe 
law  as  It  existed  tn  1002  it  was  the  [wculiar 
province  of  tbe  board  of  equalization,  la  Its 
administrative  capacity,  to  hear  and  deter- 
mine complaints  of  improper  valiiatlon  made 
by  the  local  assessors,  and,  unless  it  is  made 
to  appear  that  the  judgment  of  tbe  board. 
In  flxiog  the  valuation  on  ancb  complaints, 
was  80  clearly  wrong  that  reasonable  minds 


could  not  differ  thereon,  the  sound  discre- 
tion reposed  In  tbe  board  should  not  be  dis- 
turbed by  a  reviewing  conrt 

Thare  is  no  evidence  In  the  record  before 
VB  to  say  that  titw  Jndgmoit  In  tbe  case  at 
bar  was  erroneous  In  this  sense.  We  tbore- 
fore  ncoramend  tbat  tiie  Judgment  of  flw 
district  court  be  afDirmed. 

AMES  and  LETTON,  Oa,  concur. 

FEB  CURIAM.  For  tbe  reasons  glvoi 
In  tbe  forcing  oplnlcm,  tbe  Judgment  of 
the  district  court  Is  affirmed. 


WOODS  T.  LINCOLN  GAS  ft  ELEOTBIO 

LIGHT  00.  et  aL 
(Supreme  Court  of  Nebraska.   Oct  6,  1906.) 

1.  Taxation — Valuation  or  Asssssine  Om- 
oxft— Pbbsduftion. 

The  valuation  of  property  made  by  the 
proper  assessing  officer  is  presumed  to  be  cor- 
rect, and  the  burden  is  upon  those  atta^Ing  tbe 
same  before  the  board  of  equalization  to  show 
that  It  should  be  assessed  at  a  higher  rate. 

[Ed.  Nota — For  cases  in  point,  aae  vol.  45, 
Cent  Dig.  TazaUon.  H  777,  SOL] 

2.  Same— Finoina  of  Boabd  or  BqvAuza- 
TioN— Review. 

The  findings  of  a  t>oard  of  equalization  must 
be  so  manifestly  wrong  tbat  reasonable  miads 
could  not  differ  thereon  before  this  court  will 
disturb  them.  Field  v.  Lincoln  Traction  Go. 
(Neb.)  Fupra, 

[Ed.  Note. — For  cases  In  point,  sas  voL  45, 
Cent  Dig.  Taxation,  S  879.] 

(SyHaboB  by  tbe  Court.) 

Commissioner's  Ophilon.  Department  No. 
1.  Error  to  District  Court,  Lancaster  Coun- 
ty ;  Holmes,  Judge. 

Action  by  George  J.  Woods  against  the 
Lincoln  Gas  ft  Electric  Llgbt  Company  and 
others.  There  was  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Allen  W.  Field  and  A.  S.  Tlbbeta,  for  plain- 
tiff In  error.  H.  F.  Rtffie  and  S.  a  Strode,  tot 
defendants  in  error. 

LETTON,  C.  This  Is  a  proceeding  in  error 
to  review  the  Judgment  of  tbe  district  court 
of  Lancaster  county  in  flfHrming  the  action 
of  the  city  council  of  the  city  of  Lincoln, 
sitting  as  a  board  of  equalization,  In  assessing 
the  value  of  the  personal  property  of  the 
Lincoln  Gas  ft  Electric  Light  Company  for 
tbe  year  1902.  Tbe  manager  of  tbe  company 
made  a  return  to  the  assessor  that  tbe  value 
of  its  pasonal  property  was  $175,000.  This 
was  increased  by  the  tax  commissioner  of 
tbe  dty  to  $300,000.  Objections  were  filed 
to  this  assessment  with  tbe  board  of  equalize^ 
tlon,  and  a  hearing  had  thereon.  Tbe  board 
of  equalization  found  that  the  value  as 
fixed  by  tbe  tax  commiasloner  was  correct, 
and  the  district  court  found  no  error  in  the 
proceedings 

At  the  outset  of  the  discussion  we  deem  It 
advisable  to  say  tbat  this  court  will  not 
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osnrp  tbe  fmietlons  of  the  trlbmials  created 
by  law  for  ascertaining  the  fair  cash  value 
of  property  for  taxation,  antf  will  not  con- 
stitute Itself  a  taxing  board  or  board  of 
egnalizatlon.  It  will  examine  the  errors 
assigned  in  the  proceedli^  of  the  district 
court  in  the  same  manner  and  to  the  same 
extent  as  in  other  error  proceedings,  and  the 
same  presumptions  will  be  applied  as  in  other 
cases.  If  the  evidence  Is  snffident  to  Biqtport 
the  Judgment  of  tbe  inferior  tribunal,  It  will 
not  be  disturbed,  even  though  our  view  of 
its  eCTect  should  differ  from  that  of  the  board 
of  equalization. 

A  number  of  errors  were  made  In  the  ad- 
mission of  evidence  before  the  board  of 
equalization,  but  In  tbe  view  we  take  of  this 
case  it  is  needless  to  discnss  them.  Tbe 
main  question  In  the  case  Is  whethw  w  not 
Bufflcittit  evidence  was  introduced  before  the 
board  of  equalization  to  warrant  tiut  body  in 
changing  or  modifying  the  aBseesed  valuation 
returned  by  the  tax  commiasimer.  We  hare 
said  that  a  verdict  will  not  be  Ht  aside  (hi 
tiie  ^ound  of  want  of  sufficient  evidence  to 
support  It,  unless  the  want  Is  so  great  as  to 
show  that-  the  verdict  is  manifestly  wrong 
(Sycanuffe  r.  Grundrad,  16  Neb.  629, 20  N.  W. 
Saffi);  and  so  with  the  findings  of  the  board 
of  equalization.  These  must  be  so  manifest- 
ly wrong  that  reasonable  minds  could  not 
dtfftf  thereon  beftwe  this  court  will  disturb 
tbem.  Field  et  aL  t.  Lbicoln  Traction  Oo^ 
104  N.  W.  9S1.  The  ralnatlon  made  and  re- 
turned by  the  tax  commisslonar  is  presumed 
to  be  correct;  and  the  harden  was  upon  the 
complainants  betcxe  tbe  board  of  equaliza- 
tion to  show  that  Uie  property  of  tbe  cor- 
poration should  have  been  assessed  at  a  hl^ 
et  rate. 

The  evidence  which  was  relied  upon  by 
the  cranplainants  consisted  mainly  of  certain 
facts  with  reference  to  bond  issues  made  by 
the  company.  It  seems  that  the  present  cor- 
pwaUon  was  formed  as  a  result  of  a  re- 
organisation of  the  persims  Interested  In  a 
former  corporation  named  the  "Uncoln  Qas 
tt  Blectrlc  Company'*;  that  an  Issue  of  bonds 
and  capital  stock  of  this  company  was  sur- 
rendered at  a  discount  to  a  reorganisation 
committee,  who  Issued  btmds  snd  stock  of 
tbe  present  corporation  In  Hen  tbmot 
There  are  now  outstanding  bonds  of  this 
company  to  the  par  value  of  91,062,000.  The 
testimony  upon  this  brandi  of  the  case  offws 
no  dffidnite  basis  upon  which  to  estimate  the 
actual  valne  of  the  personal  property  of  the 
corporation.  Tbe  defendant  introduced  testi- 
mony wiUi  reference  to  the  value  of  certain 
atociks  of  merchandise  in  the  city  of  Lincoln 
tor  tbe  purpose  of  comparison,  and  also  testl- 
m<my  as  to  the  amount  it  would  cost  to  re- 
place 0ie  entire  property  at  the  craporatlon 
within  tbe  dty.  But,  taking  the  whole  evi- 
dence together.  th«e  is  not  sufficient  data 
furnished  by  either  party  upon  whldi  to  base 
a  reasmuUile  estimate  of  the  value  of  this 
property.  Tbim  being  tbe  case,  tbe  determina- 


tion made  by  tbe  tax  oommtssioaer  and  tbe 
board  of  equalization  must  stand. 

It  may  be  said  ttut  the  principal  officov  of 
this  corporation  are  nonresidents  of  the  state, 
that  the  books  and  papers  from  wlildi  ac- 
curate knowledge  might  be  obtained  of  the 
cost  or  value  of  tbe  plant  are  not  within  tbe 
jurisdiction  of  the  board  of  equalisation,  and 
that  the  resident  officers  betrayed  a  remark- 
able degree  of  Ignorance  with  refoence  to  the 
corporate  affairs.  The  errors  committed  In 
the  admission  of  evidence  were  not  prej- 
udicial to  the  complainants,  since,  taking  all 
the  evidence  that  was  furnished  In  the  case, 
there  is  not  sufficient  to  justify  this  court  in 
reversing  tbe  judgment  of  the  district  court 

We  recommend  that  tbe  judgment  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CO,  concur. 

PBR  CURIAM.  For  tbe  reasons  stated 
In  the  foregoing  opinion,  the  Judgmott  of 
the  district  court  Is  affirmed. 


FIELD  et  al.  v.  NEBRASKA  TEIA- 
PHONB  00.  et  aL 
(Supreme  Court  of  Nebraska.  Sept  20,  1905.) 

Taxation— Appeal  fbou  Board  or  Equali- 
zation—Bill  OJ  EXCXPTJONS— APPKOVAL. 
Under  section  Sll  of  the  Code  of  Civil 
Procedure  (Coblwy's  Ann.  St.  1903,  {  12^).  a 
bill  of  exceptions  of  the  proceedings  h&d  be- 
fore a  county  board  of  equalization  may  i» 
settled  and  approved  by  the  presiding  officer  of 
such  board ;  but  the  general  provisions  of  tliis 
section,  limiting  tbe  time  in  which  the  bill 
may  be  allowed  and  providing  for  notke  en 
the  adverse  party,  most  be  oomsHeA  with. 
<Syllabaa  by  the  Coort) 

GommiMtfoneni*  Opinion.  Dquutment  Ka 
1.  Error  to  District  Court;  Lancutn  Ooon- 
I7;  Holmei^  Judge. 

Action  by  Allen  W.  Field  and  Addison  8. 
Tibbets  against  tbe  Nebraska  Telephone 
Company  and  others.  Judgmcmt  tm  defend- 
ants, and  plaintiffs  bring  error.  Affirmed. 

Allen  W.  Field  and  Addtaon  S.  Tibbets, 
pro  se.  W.  W.  Morsman  and  Hailed  F. 
Rose,  for  defendant  In  error  telephone  com- 
pany. J.  L.  Caldwell,  for  d^endants  in 
error  county  commissioners. 

OU>HAM,  a  The  plalntiBB  In  this  cause 
of  action,  as  taxpayers  of  Laneas^  ooon* 
ty,  Neb.,  filed  a  complaint  wltb  tbe  tMMid 
of  equalisation  of  said  county,  objecting  to 
the  assessment  tar  taxes  tor  the  year  IBOt 
of  the  Nelnaska  Teleidune  Company  as 
being  too  low.  A  hearing  was  had  before 
the  board,  evidence  taten,  and  final  Judg- 
ment rendered  by  the  board.  0x1  tbe 
valuation  of  the  company  at  920,000l  Tbe 
complainants  excepted  to  the  jndgmoit  of 
the  board,  prepared  a  bill  of  exc^thHis, 
had  the  same  settled  and  certified  to  by 
the  chairman  of  the  board,  and  filed  a  peti- 
tion In  error  with  the  bill  in  tbe  district 
court  of  Lancaster  county.  On  notion  of 
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Hw  defondants  tli*  bill  of  exceptioiu  was 
gnaBbed  by  the  district  vooxt,  and  flie  Judg- 
ment of  tlie  board  of  equalisation  was  af- 
firmed, and  to  zeverse  ttds  Jodgrmeot  plaln- 
tlfls  bring  error  to  this  court 

In  the  brief  filed  by  the  plaintiffs  In  error 
It  Is  said:  "If  Oie  bill  of  exceptions  was 
properly  quasbedt  then  complainants  are  in 
no  position  to  attack  ihe  action  of  the  board 
of  eqnaUntton ;  If  not  pn^erly  quashed, 
then  tiie  cause  should  be  remanded  to  Oie 
district  court  for  action  on  the  merits  of 
Ihe  case."  With  reference  to  the  settlemrat 
of  ttie  bill  ftf  exc^tlcms.  It  appears  txom  the 
record  that  b^ore  the  adJoummMit  of  the 
board  of  equalization  on  July  10,  1902,  an 
order  was  made  glTlng  tiie  complainants 
60  days  In  which  to  settle  a  bill  of  excep- 
tions; that  2  days  after  the  ^^ratlon  of 
■this  order,  on  September  10,  1902,  the 
board  of  county  commissioners  extended  the 
lime  for  settling  the  bill  of  exceptions  to 
September  21,  1902;  that  on  the  20th  day 
of  BeptembOT  the  bill  was  settled,  wlthont 
notice  of  any  kind  harli^  been  served  upon 
the  defendants.  The  bill  of  exceptions  was 
attempted  to  be  settled  under  section  Sll 
et  the  Code  of  CItII  Procedure  (OobbCT's 
Ann.  St  1903,  S  1295),  which,  so  far  as  It 
Is  necessary  to  consider  It  Is  as  follows: 
"When  the  decision  Is  not  entered  on  the 
record,  or  the  grounds  of  objection  do  not 
Bnffldently  appear  In  the  entry,  the  party 
excepting  must  reduce  his  exceptions  to 
writing  within  fifteen  (15)  days,  or  at  such 
time  as  the  court  may  direct,  not  exceed- 
ing forty  (40)  days  from  the  adjournment 
Bine  die,  of  the  term  of  court  at  which  the 
Judgment  la  rendered,  or  at  which  the  mo- 
tion for  new  trial  la  ruled  on,  and  submit 
the  same  to  the  adverse  party  or  hla  attor- 
ney of  record  for  examination,  and  amend- 
ment If  dcBlred.  •  •  •  Within  ten  (10) 
days  after  such  snbmlsslon,  the  adTene 
party  may  propose  amendments  thereto  and 
shall  return  said  bill,  with  hla  proposed 
amendments,  to  the  other  party  or  his 
attorney  of  record.  The  bill  and  proposed 
amendments  must  within  ten  days  there- 
after, be  presented  by  the  party  seeking 
the  settlement  of  the  bill  to  the  Judge  who 
beard  or  tried  the  case,  apon  five  (S)  days' 
notice  to  the  adverse  party,  or  his  attorney 
of  record,  at  which  time  the  Jadge  shall  set- 
tle the  bill  of  exceptions.  •  •  •  In  cases 
where  a  party  seeking  to  obtain  the  allow- 
ance of  the  bill  of  exceptions  has  used  due 
diligence  In  that  behalf,  but  has  failed  to 
secure  the  settlement  and  allowance  of  the 
same  as  herein  required,  it  shall  l>e  com- 
petent for  the  Judge  who  tried  the  cause, 
upon  showing  of  due  diligence,  and  not 
otherwise,  to  extend  the  time  her^  allowed, 
but  not  beyond  forty  (40)  days  additional 
to  that  herein  provided,  making  such  specific 
directions  In  that  behalf  as  shall  seem  Just 
to  all  parties:  Provided,  that  any  person 
or  officer,  or  the  presiding  oflBcer  of  any 
iKMird  or  tribunal,  before  whom  any  pro- 


ceedings may  be  had,  shall,  on  request  of 
any  party  thereto,  settle  sign  and  allow  a 
blU  of  exceptions  of  all  the  evidence  offered 
or  given  on  the  hearing  of  such  proceed- 
ings. •  •  Hie  proviso  with  which 
this  section  doses  was  added  to  the  section 
by  amendment  in  the  year  1895,  plainly,  as 
we  think,  fOr  the  purpose  of  making  the 
provisions  of  the  section  applicable  to  in- 
ferior tribunals,  officers,  and  boards  not 
Included  In  the  original  section. 

The  contention  of  plaintiffs  In  error  seems 
to  be  that  the  amendment  of  1805  la  an  In- 
dependent act  complete  within  Itself,  In- 
tended alone  to  govern  the  setUement  of 
bills  of  exceptions  In  inferior  tribunahf.  and 
that  the  general  provisions  of  the  act,  re- 
quiring the  service  of  notice  on  the  adverse 
party  and  limiting  tiie  time  that  may  be 
allowed  in  the  first  Instance  to  40  days, 
have  no  application  to  bills  of  exceptions 
of  proceedlntpi  from  county  boards  and 
other  Inferior  tribunals.  With  this  conten- 
tion we  are  unable  to  agree ;  for.  If  the  act 
of  1895  is  complete  within  itself  and  was 
Intended  as  an  Independent  act  It  could 
not  be  passed  aa  an  amendment  to  section 
Sll,  supra,  but  must  have  been  enacted  un- 
der a  separate  titie.  As  we  view  it  the 
amendment  of  1895  Is  germane  to  the  sec- 
tion to  which  it  refers,  and  was  simply 
intended  to  extend  the  provMons  of  the 
section  to  proceedings  had  In  connty  boards 
and  InferiOT  tribunala.  Thus  considered,  it 
should  be  Interprets  as  If  the  entire  section 
as  am^ided  had  been  enacted  at  one  time. 
The  proper  office  of  a  proviso  In  a  stetnte 
Is  to  limit  or  qualify  general  provisions. 
The  general  provisions  of  the  act  require 
the  bill  of  exceptions  to  be  settled  by  the 
"Judge  who  heard  or  tried  the  case,"  while 
the  provlao  added  to  the  statute  allows  the 
bill  to  be  approved  by  "any  person  or  officer, 
or  the  presiding  officer  of  any  t>oard,  before 
whom  the  proceedings  may  be  had."  There 
is  nothing,  however,  In  the  proviso  qualify- 
ing the  time  In  which  the  bill  may  be 
prepared  or -dlBpenaing  with  the  service  of 
notice  on  the  adverse  party,  as  provided  for 
in  the  body  of  tbe  section.  The  right  of  a 
litigant  to  examine  a  bill  of  exceptions, 
which  purports  to  contain  all  the  evidence 
that  was  taken  at  the  trial  of  the  cause 
to  which  he  Is  a  party,  and  the  privilege  of 
suggesting  amendments  before 'the  bill  Is 
settled  and  becomes  conclusive  of  the  facts 
therein  recited,  Is  a  valuable  right  which 
should  not  be  llghtiy  denied;  certainly  not 
by  the  strained  construction  of  the  proviso 
of  an  act  which  In  Itself  clearly  rec<^lzes 
and  seeks  to  protect  this  right 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  LETTON,  CG.,  concur. 

PER  CnRIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed.  ^  ■ 
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FIBUO  et  aL  T.  LINCOLN  OAS  *  BLBO 
TSIO  LIGHT  GO.  et  aL 

(Supreme  Court  of  Nebraska.  Sept  20,  1905.) 

Taxation— Appeal  tbom  Boasd  0¥  Bqtiali- 

■JiATioN— Bill  or  Kxceptiohs. 
For  the  reasons  set  forth  in  Field  at  al.  v. 
Nebraska  Telephone  Company  et  al.,  104  N. 
W.  932,  the  judfment  of  the  district  court  is 
affirmed. 

(Syllabus  by  the  Ooort.) 

Commissioners'  Opinion.  Department  No. 
1.  Error  to  District  Court,  Lancaster  C!onn- 
ty;  Holmes,  Judge. 

Action  by  Allen  W.  Field  and  Addison  S. 
Tibbets  against  the  Lincoln  Gas  &  Electric 
Light  Company  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Allen  W.  Field  and  Addison  S.  Tibbets, 
pro  Be.  H.  F.  Rose,  for  defendants  in  error 
Lincoln  Gas  &  Electric  Light  Company.  J. 
U  (^ldweU»  for  defendants  in  error  county 
OHnmiBsioners. 

OIjDHAH,  G.  This  is  a  companion  case  to 
No.  13,907,  Field  et  al.  t.  Nebraska  Telephone 
Company  et  al.,  104  N.  W.  032,  and  in- 
volves tbe  Identical  question  on  tbe  settle- 
ment of  a  bill  of  exceptions  from  tbe  county 
board  of  equalization  therein  determined. 
Tbe  causes  were  argued  together,  and  for  the 
reasons  set  forth  in  No.  13,907,  Field  et  aL 
T.  Nebraska  Telephone  Co.  et  al.,  supra,  we 
recommend  that  the  Judgment  of  the  district 
court  be  affirmed. 

AMES  and  LETTTON,  CO.,  amcnr. 

PER  OURIAM.  For  the  reasoiu  given  In 
No.  13,007.  Field  et  al.  t.  Nebraska  Telephone 
Ckimpany  et  al..  the  Judgment  of  the  dlatrlct 
court  iB  affirmed. 


TURLBT  T.  STATE. 
(Supreme  Court  of  Nd>raska.  Oct.  B,  1005.) 

1.  jubt— compbileiicr  of  j ubob— objection b 

— Waiveb. 

The  objection  that  a  Juror  is  disqualified 
because  of  having  been  convicted  of  a  felony 
may  be  waived.  A  party  who  does  not  in- 
quire in  regard  to  the  matter  on  the  voir  dire 
examination  of  the  joror,  nor  object  to  the 
juror  on  that  ground  until  after  the  trial,  will 
be  held  to  bave  waived  the  objection. 

[Bd.  Note. — For  cases  In  point,  see  voL  31, 
Cent.  Dig.  Jury.  U  608,  604.] 

2.  Homicide— SKLT-DEFmrsB—BriDEKGE. 

Upon  trial  of  an  informatira  for  murder 

and  a  plea  of  self-defense,  it  is  competent  to 
Bhow  that  the  deceased  was  at  the  time  In 
the  lawful  and  peaceable  possessiOD  of  the 
premises  where  the  homicide  occurred ;  and  for 
that  purpose  it  Is  not  error  to  allow,  under 
proper  instructions  from  the  court,  the  intro- 
duction in  evidence  of  a  written  lease  convey- 
ing to  tbe  deceased  tbe  right  of  poti»ession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
CenL  Dig.  Homicide,  SS  386,  423.J 


8.  Cbiuinai.  Law  —  Habiclbbs  Buob  — Ad- 
HiBsioN  OF  BviDKNCB— Bxprar  TramcoHT. 
Matters  of  common  observation,  and  mat- 
ters upon  which  Jurymen  are  as  capable  of 
forming  an  opinion  aa  are  physidans  and  sur- 
geons, are  not  matters  fbr  expert  medical  testi- 
mony. But  it  ia  not  neceasariiy  reveraible 
error  to  allow  a  witness  to  testify  to  a  truism 
with  which  all  intelligent  men  are  ptesomed 
to  be  acquainted,  nor  is  it  in  all  cases  reveruble 
error  to  allow  a  witoeas.  over  objectioo,  to 
testify  to  a  proposition  of  law.  or  a  fact  <A 
science  or  nature  which  ia  a  matter  of  common 
knowledge. 

[Ed.  Note. — For  eaaea  in  point,  see  voL  1^ 
Gent  Dig.  Criminal  Law,  fS  lOW-1063.] 

4.  SAIO— InSTBUcnONfr— BvBDKir  OF  Pboof. 

It  is  not  error  to  Instruct  tlie  jDiy  in  a 
trial  for  murder  that,  "when  competent  evidence 
has  been  introduced  tending  to  prove  that  tbe 
defendant  acted  In  self-defense,  ft  ta  incumbent 
upon  the  state  to  prove  to  you  MTond  a  reason- 
able doubt  that  he  did  not  m  act.'^ 

[IkL  Note. — For  cases  in  point,  see  vtri.  26, 
Gent  Dig.  Homldda,  18  278,  882.] 
6.  Saub— Ebxob  Cubed  bt  Othsb  Zhbtbuc- 

TIONB. 

One  who  Is  violently  assaulted  may  use 
snch  mrans  for  self-protection  from  the  as- 
aault  as  would  appear  to  an  ordinarily  reason- 
able and  prudent  man  similarly  situated  to  be 
necessary  under  the  circumstances.  An  instruc- 
tion which  tells  the  jury  that  if  under  such 
circumstancee  he  uses  "^jund  reason"  in  de- 
termining what  la  necessary  for  self-protection. 
It  is  all  that  la  required  of  him,  la  inaccurate, 
but  is  not  erroneous,  requiring  a  revenal  of 
the  judgment,  if  it  Is  coupled  with  another 
instruction  which  tells  the  Jury  that  there  most 
be  an  acquittal  If,  under  such  circnmatancea. 
the  defendant  had  reasonable  ground  to  believe 
and  did  believe  that  there  was  a  design  to  take 
bla  life  or  to  do  him  great  bodDy  harm. 

6.  HovioiDE— InsTBOcnoNB— Sbut-Dkixkbs. 

In  a  trial  for  mnrdw.  with  evidence  of 
self-defense,  when  it  appears  that  the  accused 
was  a  trespasser,  or  was  otherwise  violating 
the  law  at  the  time  of  the  homicide,  and  there 
is  evidence  tending  to  show  that  the  kiiUn^  was 
done  in  Justifiable  aelf-protection  from  a  vicious 
and  dangerous  assault  by  the  deceased,  it  is 
error  to  instruct  the  Jury  that  "when  a  man 
without  fault  in  the  lawful  pursuit  his 
duties,  is  attacked,"  he  may  defend  himaelf 
against  such  attack.  A  treapaaser  may  defend 
himself  against  an  unlawful  and  dangeroiu  as- 
sault. But  the  whole  charge  upon  this  sobject 
may  be  construed  together;  and  if  in  one  in- 
struction the  Jury  without  audi  qualifications 
is  plainly  told  that  "where,  from  the  natore 
of  the  attack,  there  is  reasonable  ground  to 
believe  that  there  is  a  design  to  take  hia  life 
or  to  do  him  great  bodily  harm,  and  tbe  party 
attacked  doea  so  believe,  then  the  shooting  m 
the  assailant  under  such  circumstancea  will  be 
excusable  or  justifiable,"  it  is  not  reversible 
error  to  tell  the  Jury  In  another  inatmction 
that  the  defendant  will  under  such  circum- 
stances also  be  Justifiable,  tf  he  ia  blmadf  with- 
out fault  and  In  the  biwfol  pumift  of  his 
duties. 

7.  Same— Duty  to  Rbtbeat. 

Although  it  appears  that  the  deceased  was 
at  the  time  of  the  homicide  guilty  of  a  technical 
assault  upon  the  accused.  It  would  not  be  law- 
ful to  use  more  force  than  necessary  for  self- 
protection  from  that  assault;  and  if  the  Jury 
should  find  that  tbe  accused  was  a  trespasser 
at  the  time.  It  would  be  his  duty  to  retire  from 
his  assailant  if  by  so  doing  he  could  avoid  all 
danger  from  the  assault  To  kill  the  assailant 
nnder  snch  circumstances  would  not  be  justi- 
fiablflb  A  request  to  instruct  that  "the  law  don 
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not  reqaire  the  defendant  to  flee  from  hia 
assailant"  was  properly  refused,  as  misleading. 

(Ed,  Note. — For  caaea  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  SS  102,  16a-171.] 

&  CBnanAi.  Law— Niw  Teial— Nkwut  Du- 

COVBUD  BVIDINCE— DlLIQSHOS. 

It  Is  not  error  to  refuse  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  if  the 
proposed  evidence  might  with  reasonable  dill- 
geaea  have  been  produced  upon  the  trial  or  la 
cumnlative. 

[£d.  Note. — For  cases  in  point,  see  voL  14| 
Cent.  Dig.  Criminal  Law,  H^IS,  2328.] 

(Syllaboi  by  the  Court.) 

Bnror  to  Dlatrict  Ootut,  Hall  Ooimty ;  Paul, 
Judge. 

WllUam  T.  Tnrley  was  convicted  of  miir* 
der,  and  brings  error.  Affirmed. 

Homer  &  Homer,  Harrison  &  Prince,  and 
J.  F.  Webster,  for  plaintiff  In  error.  Norrls 
Brown,  Attj.  Gen.,  W.  T.  Thompson,  Deputy 
At^.  Gen.,  R.  R.  Borth.  W.  H.  Tbompeon, 
und  C.  O.  Ryan,  for  tbe  State. 

SEDGWICK,  J.  In  March,  1903,  one  Nor- 
man T.  Bliss  was  shot  and  killed  by  the 
defendant  In  Hall  county,  Neb.  Tbe  defend- 
ant, who  Is  plaintiff  In  error  here,  was  prose- 
cuted  in  tbe  district  court  npon  an  Informa- 
tion which  charged  him  with  mnrder  In  the 
first  degree.  He  admits  that  be  shot  the 
deceased  twice  with  a  sbotgnn,  and  that 
tbis  caused  the  death  of  tbe  deceased.  He 
alleges  that  what  be  did  was  done  in  self- 
defuse.  Upon  the  trial  of  this  issue  be  was 
found  guilty  of  murder  In  tbe  second  degree, 
and  waa  sentenced  to  a  term  In  the  penitai- 
tlary  fw  17  years. 

1.  Thwe  appears  to  be  some  complaint  made 
in  the  Tolumlnons  brief  filed  that  tbe  ali^- 
tlons  of  tbe  Information  are  not  sufficient  to 
support  the  conviction,  and  we  find  that 
this  objection  was  made  Qp<m  the  trial,  and 
that  tbe  point  is  preserved  In  tbe  record.  It 
Is  difficult  to  determine  from  the  brief  upon 
what  ground  this  objection  rests,  and  upon 
examination  of  the  Information  It  appears  to 
t>e  In  tbe  usual  form  and  to  contain  allega* 
tlons  of  all  tbe  facts  necessary  to  constitute 
the  crime  of  which  tbe  defendant  was  con- 
victed. ' 

2.  There  Is  also  a  contention  in  the  brief 
-tiiat  the  evidence  is  not  sufficient  to  support 
the  verdict.  .The  defendant  had  leased  the 
farm  adjoining  the  premises  occupied  by  the 
deceased,  and  tbe  day  before  the  shooting 
occurred  bad  brought  his  family  to  tbe  farm 
which  be  had  leased.  It  appears  that  the  de- 
ceased did  not  reside  upon  the  premises  oc- 
cupied bs  blm,  but  on  the  morning  of  the 
tiomldde  be,  with  bis  young  son,  took  some 
cattle  and  oth&r  property  there,  and  soon 
af^  their  arrival  discovered  that  stnne  tres- 
passing pigs  were  destroying  corn  which 
was  piled  In  an  Incloeure  near  tbe  house 
upon  tbe  premises.  They  drove  these  ani- 
mals away  some  considerable  distance  through 
tbe  stubble  fields  and  corn  stelks,  and.  while 
doing  so,  chased  them  with  pitchforks,  and 


killed  two  small  pigs  of  about  25  pounds 
each.  There  was  evidence  from  which  the 
jury  was  plainly  justifiable  In  finding  that 
these  animals  belonged  to  one  Bamhart,  from 
whom  the  defendant  bad  leased  the  place 
that  he  occupied,  and  that  the  defendant  had, 
by  authority  of  the  owner,  assumed  the  care 
of  the  animals,  and  that  the  premises  were 
BO  situated  that  the  defendant,  from  the 
house  wh^e  be  was  at  the  time,  could  see 
the  deceased  and  his  son  chase  the  animals 
and  apparently  using  violence  against  them, 
and  that  the  defendant  thereupon  took  his 
shotgun,  which  was  loaded  with  two  shells, 
and,  together  with  two  boys,  one  being  his 
son,  who  accompanied  him,  left  bis  bouse 
and  went  In  the  general  direction  of  the 
deceased  and  his  son,  who  were  chasing  the 
animals.  Tbe  two  parties  were  so  near  to 
each  other  that  an  altercation  or  conversation 
ensued,  and  thereupon  the  shooting  occurred, 
which  resulted  In  the  death  of  the  deceased 
On  tbe  one  band,  it  Is  contended  by  the 
state,  and  there  is  evidence  tending  to  support 
the  contention,  that  it  was  the  chasing  and 
killing  of  these  animals  by  the  deceased 
which  caused  tbe  defendant  to  leave  bis 
house ;  that  bis  purpose  was  either  to  prevent 
further  injury  to  tbe  animals  or  to  punish 
the  deceased ;  that  from  tbe  time  he  left  tbe 
boiue  he  walked  rapidly  toward  tbe  deceased, 
and  that  the  deceased,  seeking  to  avoid  con- 
tact with  him,  started  for  the  house  upon 
the  premises  which  he  occupied,  and  that  tbe 
defendant  changed  his  course  from  time  to 
time,  80  as  to  Intercept  tbe  deceased,  and 
that  finally,  when  they  came  In  contact,  the 
defendant  asked  the  deceased  whose  hogs  be 
was  chasing,  and  was  answered  that  they 
were  Mr.  Barnhart's  hogs ;  that  he  then  asked 
the  deceased  how  many  of  them  he  had  killed, 
and  was  told  not  to  ask  too  many  questions ; 
that,  when  this  altercation  began,  the  defend- 
ant was  in  the  field  upon  the  premises  oc- 
cupied by  and  In  tbe  possession  of  the  deceas- 
ed, and  the  deceased  was  In  the  public  high- 
way adjoining  these  premises ;  that  thereupon 
the  deceased  passed  through  the  wire  fence 
into  his  field,  and  ordered  the  defendant  to  get 
off  from  his  premises,  and  Chen  started  to- 
wards bis  home,  walking  in  a  general  dlrect- 
tion  away  from  the  defendant;  that  the  de- 
fendant thereupon  followed  tbe  deceased  for 
a  few  steps,  and  then  being  a  short  distance, 
perhaps  two  rods,  from  the  deceased,  tbe  de- 
fendant dlscbai^ed  his  gun  towards  the  do- 
ceased,  striking  him  In  tbe  arm  and  back,  and 
wounding  him;  that  thereupon  the  deceased 
turned  towards  tbe  defendant,  shouting  "Dont 
shoot !  Don't  shoot !"  and  the  defendant  imme- 
diately shot  tbe  deceased  in  the  breast,  killing 
him  Instantly.  On  the  other  hand,  It  is  con- 
tended by  the  defendant  that  he  and  the  two 
:  boys  who  accompanied  him  left  his  house  with 
the  purpose  of  hunting;  that  they  could  not 
!  see  tbe  deceased  and  his  son  from  the  house 
I  where  they  started,  and  knew  nothing  of 
I  their  wbereaboote  nntll  tiioy  had  hunted  for 
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some  tlm«  In  the  open  fleMs ;  that  the  meet- 
ing between  the  deceased  and  the  defiendant; 
was  not  sought  by  the  defoidant,  bnt  was  ac- 
cidental, and  that,  when  they  met  the  defend- 
ant, th^  Inqnind  of  the  deceased  whose  hogs 
those  were  that  he  was  driving,  and  was  an- 
swered fay  the  deceased  that  be  did  not  know ; 
that  he  then  Inquired  how  max^  he  bad 
Idlled,  wherenpcm  the  deceased,  being  greatly 
enraged,  passed  through  the  wire  fence^  and 
with  vloloit  and  abustre  language  and  threats 
rushed  upon  the  defendant  with  a  fork,  which 
the  deceased  held  In  his  hands ;  that  the  de- 
fendant said  to  the  deceased,  '*8topl  at  1 
win  have  to  shoot,"  and  the  dec^ised  not 
stopping,  but  conttnubig  his  assault,  the  de- 
fendant first  shot  him  In  the  arm,  and  after- 
wards through  the  body,  which  caused  his 
death ;  and  that  this  shooting  was  necessary 
on  the  part  of  the  defendant  to  defend  him- 
self against  the  assault  of  the  deceased. 
There  was  a  large  Tolune  of  evld«)oe  taken. 
Many  witnesses  were  oamlned.  Other  facts, 
more  or  less  material,  were  shown.  The  Is- 
sue thus  presented  was  peculiarly  one  for 
the  Jury  to  pass  upon,  and  we  are  entirely 
satisfied  that  their  verdict  should  not  be  dis- 
turbed for  want  of  evidence  to  support  It 

8.  After  the  trial  was,  completed.  It  was 
discovered  that  one  of  the  jurors  had  former^ 
ly  been  convicted  of  felony  In  the  district 
court  of  Hall  county,  and  had  served  a  tsnn 
In  the  penitentiary,  pursuant  to  a  sentence 
imposed  upon  that  conviction.  The  sentence 
was  on  the  3d  day  of  March,  1880,  and  was 
for  the  term  of  one  year.  The  convict  was 
allowed  two  months  for  good  behavior,  pur- 
suant to  the  statute,  and  was  discharged  on 
the  Sth  day  of  January,  18S7.  The  evidence 
shows  that  In  a  fire  which  occurred  at  the 
penitentiary  the  records  of  his  discharge  were 
destroyed.  There  Is  a  transcript  of  the  rec- 
ord kept  In  the  'Offlce  of  the  Qovemor,  from 
which  it  appears  that  be  was  allowed  two 
mouths  for  i^xid  behavior,  and  It  also  appears 
that  no  copy  of  the  order  for  his  discharge 
was  preserved  in  the  records  in  the  Govern- 
or's office^  It  Is  shown  that  the  custom  was 
in  such  coses  to  Insert  in  the  order  for  his  dis- 
charge a  provision  declaring  the  convict  to  be 
restored  to  all  his  civil  rights  in  all  respects, 
the  same  as  though  a  pardon  had  been  granted. 
Xo  reason  or  precedent  Is  shown  in  the  briefs 
for  declaring  this  man  now  to  be  deprived  of 
his  civil  rights,  and,  even  if  we  were  con- 
strained to  so  hold,  we  do  not'  think  that  the 
objection  to  this  Juror  would  require  a  rever- 
sal of  the  Judgment  Great  latitude  is  al- 
lowed the  defendant  upon  the  voir  dire  ex- 
amination to  enable  him  to  ascertain  whether 
there  Is  any  ground  for  objecting  to  the  Juror. 
He  cannot  waive  an  objection  of  this  nature, 
and,  after  taking  his  chances  of  an  acquittal 
before  the  Jury  selected.  Insist  upon  an  ob- 
jection which  he  should  have  raised  upon  the 
Impaneling  of  the  Jury;  and  if  he  makes  no 
effort  to  ascertain  whether  a  Juror  offered  Is 
qualified  to  sit  he  must  be  held  to  have  i 


waived  the  objection.  Any  other  role  would 
introduce  uncertainty  into  a  Jury  trial,  whidi 
would  be  Intolerable. 

4.  The  shooting  occurred,  as  before  stated, 
upon  premises  which  were  In  the  possessloo 
of  the  deceased.  Objection  was  made  to  tbe 
Introduction  of  a  lease  of  these  reraises  to 
the  deceased.  This  lease  was  introduced  only 
for  Hue  purpose  of  showing  the  deceased's 
right  of  possessicHi,  and  the  court  In  f  ts  in- 
stmctlons  expressly  so  stated  to  the  Jury. 
It  was,  of  course^  competent  to  show  Uiat  the 
deceased  was  In  the  peaceable  posacsalon  of 
these  pronises,  from  wtaidi  it  was  contended 
on  the  part  of  tlie  state  he  had  indered  the 
defendant  at  the  time  of  the  shootiiv-  It 
may  be  that  the  Introductlxm  at  this  tease 
was  unnecessary;  that  the  other  evidence 
sufficiently  showed  the  actual  poesosslcm  and 
control  of  the  premises  to  be  in  the  deceased. 
No  apparent  prejudice  to  tlie  defendant  re- 
sulted from  Its  introduction.  Nom  is  pointed 
out  in  tlie  briefiB,  and  we  are  not  able  to  see 
that  the  defendant  was  prejudiced  tben^. 

5.  It  will  be  rememboed  that  an  important 
question  that  was  disputed  upon  the  trial 
was  whether  the  deceased  at  the  time  of  the 
shooting  was  making  or  threatening  to  make 
an  assault  upon  the  def^dant,  or  was.  on 
the  other  hand,  seeing  to  avoid  a  conflict 
with  him.  It  was  shown  by  the  position  of 
the  body  that  the  deceased,  whoi  shot,  did  not 
fall  towards  the  defendant,  but  in  an  oppo- 
site direction.  Dr.  George  Boeder  was  called 
as  a  witness  by  the  state,  and  qualified  as  an 
expert  physician  and  aorgecm.  After  testify- 
ing at  large  to  an  examination  of  the  body 
and  his  qualifications  as  an  expert,  he  was 
asked  this  questifm:  "Doctor,  assuming  that 
a  man  received  a  charge  of  shot  in  the  right 
chest,  the  charge  you  describe  aa  entering  tlie 
right  chest  of  Mr.  Bliss,  when  he  was  stand- 
ing still,  and  being  about  25  fSet  distant  from 
the  person  who  shot  him,  do  you  know  In  what 
direction  he  would  fall?"  and  answ^ed,  "Tea. 
sir."  He  was  then  asked  In  what  dlrectliXL 
Objection  to  this  question  was  sustained,  and 
it  was  not  answered.  The  witness  waa  then 
asked  If  he  had  had  military  service  or 
special  study  as  a  military  surgeon,  and  an- 
swered that  he  had.  and  then  was  aAed  this 
question:  "Xow,  doctor,  assuming  tbat  a 
man  was  charging  forward  at  a  rf^ld  gait 
and  would  receive  a  gunshot  wound,  like  the 
one  you  have  described  as  entering  the  rl^t 
chest  of  Mr.  Bliss,  being  some  25  feet  dist- 
ant from  the  p^sou  shooting  him,  do  you 
know  what  direction  he  would  fall?"  and 
answered  "Yes,  sir."  He  was  tlien  aslked: 
"Tou  may  state  in  what  direction  he  would 
fall."  His  answer  was:  "He  would  fall 
in  the  dlreotion  of  the  momentum  of  the 
body  at  the  time  of  the  shooting.'*  A  moOoa 
was  made  to  strike  out  the  answer,  for  tbe 
reason,  oxaoug  other  things,  that  he  bases 
his  answer  on  common  knowledge  of  facts 
that  are  supposed  to  be  understood  by  every- 
body, and  not  in  the  line  of  aurgoy.  Xbis 
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motion  was  orermled,  and  an  erceptlon  tak- 
en. TheM  niUngs  at  tba  court  are  now 
aaalgned  for  ocTor. 

It  Beans  clear  that  the  objection  to  the 
qneatlon  was  well  taken.  Matters  of  com- 
mon observation  and  matters  npon  whlcb 
Jurymen  are  as  capable  of  forming  oplnlou 
as  medical  men  are  not  matters  for  expert 
testimony.  2  Elliott,  Evidence,  {  lOM.  Tbe 
answer  which  the  witness  made  to  this  ques- 
tlon  shows  that  he  did  not  regard  It  or  an- 
swer It  as  a  medical  aoestlont  and  It  cannot 
be  inoperly  so  regarded.  The  testimony, 
therefore,  shonld  have  been  excluded;  but  it 
Is  not  pointed  out  In  tbe  brief  In  what  man- 
ner the  defendant  could  have  been  prejudiced 
by  this  answer.  It  had  already  been  shown 
conclusively  In  tiie  evidence^  not  only  by  this 
witness  but  by  others,  that  from  tbe  nature 
of  the  wound  tbe  deceased  would  have  no 
c<Mitrol  whatever  of  bis  motions  aftor  re- 
ceiving the  wound.  That  being  the  case,  we 
take  It  that  the  proposition  that  a  human 
body,  when  suddenly  deprived  of  all  self-con- 
trol, will  fall  In  the  direction  of  the  momen- 
tum of  the  body.  Is  a  tmism  with  which  all 
Intelllgmt  mm  mnst  be  presumed  to  be 
acquainted.  This  snswer  of  the  witness, 
therefore^  could  not  be  prejudicial  to  tbe  de- 
fendant. When  Dr.  Smith  was  testifying,  he 
was  asked  substantially  tbe  same  anoatlon. 
It  was  objected,  among  other  things,  that  'It 
Is  a  matter  to  be  detmnlned  by  facts  and 
physfcB,  supposed  to  be  familiar  to  every- 
body, and,  forthor,  that  It  would  depend  uptm 
whether  tiie  fOrce  of  the  charge  was  snffldent 
to  overcome  tbe  force  preeented  by  the  body. 
*  •  *  The  body  would  ke^  on  moving  in 
the  directum  It  was  going  by  reccdvlng  a  bnV 
let  or  shot  wound;  for  the  momentum  of  tbe 
body  is  so  much  greater  than  the  momentum 
of  the  shot  b^ng  2JS00  times  heavier."  Tbe 
question  was  then  modified  as  followa: 
"Then  you  say  the  body  would  go  on  in 
the  direction  in  which  It  was  moving  at  the 
time  tbe  sbot  was  received?**  There  was  no 
objection  to  tills  question,  and  the  witness  an- 
Bwoed:  "Tes,  tf^."  Thus  the  d^ndant  by 
his  ooirasel  stated  as  a  mattw  of  law  the 
substance  of  the  witness*  answer.  The  wit- 
ness was  not  allowed  to  state  his  bdief  as  to 
whether  the  deceased  was  standing  still  or 
was  advancing  towards  the  defendant  at  the 
time  of  the  shooting,  but  merely  stated  that 
which  the  defmdant  Insisted  was  a  matter 
within  tb9  common  knowledge  of  alL  The 
receiving  of  this  evidcoce  could  not  be  ^e- 
Judldal  wror  requiring  a  reversal  of  the 
Judgment 

Some  other  objections  w«e  made  to  the 
ruling  of  tbe  court  in  receiving  and  enludr 
Ing  evidence,  but  we  do  not  And  any  man 
in  that  regard.  Tbe  witness  Earl  Bliss,  a 
young  son  of  the  decessed,  testified  that 
at  the  time  of  tbe  first  shot  the  deceased 
was  going  away  from  tbe  defOidant,  and 
It  appeared  that  the  second  shot  took  effect 
directly  In  the  breast  of  the  deceased.  This 


witness  vraa  asked:  "Do  yon  know  of  any- 
thing that  made  your  father  turn  around 
towards  Turlc^,  so  that  he  faced  him?**  and 
it  is  now  urged  that  the  court  erred  in  re- 
fusing to  allow  this  quesUmi  to  be  auBvenA. 
Also,  the  same  witaess  wss  asked:  "Now, 
thm,  if  your  father  was  only  five  feet  west 
of  Mr.  Turley  when  he  stood  tliere  In  the 
road,  and  as  be  came  through  the  fence, 
I  want  to  know  how  be  got  to  be  two  rods 
west  of  blm."  The  witness  was  not  allowed 
to  answer  this  questlcHi,  and  the  ruling,  it 
is  contended,  was  erroneous.  Both  of  these 
questions  are  ta  their  nature  aigumentative, 
and,  taken  In  connection  with  tbe  questions 
tiut  preceded  them,  were  clearly  so.  De- 
fiBndant*s  attom^s  were  allowed  great  lati- 
tude in  the  crosa-ezamlnation  of  this  wit- 
ness, and  the  matters  apparently  aimed  at 
In  these  questions  are  thoroughly  investi- 
gated.  It  was  clearly  within  the  discretion 
of  the  trial  court  to  exclude  audi  questions. 
The  other  cmnplains  up(m  the  exclusion  of 
evidence  are  of  a  similar  nature,  and  do  not 
require  further  discussion. 

e.  It  was  claimed  that  the  tradu  made 
by  the  parties  at  the  place  of  the  abooting, 
as  seen  by  witoesses  Immediately  after  the 
shooting,  indicated  that  the  deceased  bad 
walked  along  the  fence  in  tlte  field  for  some 
distanoek  and  had  been  followed  by  the  de- 
fendant immediately  before  the  shooting  took 
plaofti  It  was  sought  to  id«iti^  these  tracks 
as  those  made  by  tbe  deceased  and  by  the 
defendant,  reqiectiv^,  and  the  witness,  who 
had  examined  them  soon  after  the  shooting 
and  had  described  the  boote  worn  by  the 
deceased  at  the  time  of  the  shooting,  was 
asked  this  question,  "You  may  state  how 
they  compare  as  to  size^  BIr.  Booda';  the 
tracks  you  saw  along  ■  the  fence,  and  tlie 
boote  yon  saw  on  the  dead  man's  body,"  and 
answered,  "I  thought  they  compared  all  right, 
although  I  never  measured  them.'*  In  Bus- 
sell  v.  State,  62  Neb.  612,  87  N.  W.  841,  and 
Clongfa  V.  State,  7  Neb.  820,  it  is  said  that 
to  allow  a  witness  to  tell  the  Jury  his  be- 
lief as  to  who  made  certata  tracks  was  to 
Invade  the  jirovlnce  of  the  Jury,  and  it  is 
insisted  that  the  ruling  complained  of  comes 
within  the  principle  established  in  Ihose 
cases.  We  do  not  so  regard  it  The  wltoess 
was  not  asked  whether  the  boote  of  the 
deceased  made  the  tracks  in  question.  He 
was  asked  to  state  how  they  compared,  and 
that  only  as  to  slz&  The  effect  of  this 
tesllmcaiy  was  no  different  than  if  tbe  wit- 
ness bad  testified  to  the  sise  of  each,  mat- 
toe  which  were  within  bis  knowledge,  and 
not  mere  mattws  of  oplnicm.  This  objec- 
tion, we  tbink,  was  properly  overruled. 

7.  Nearly  all  of  the  81  instructions  given 
by  tbe  court  npon  ite  own  motion  are  com- 
plained ot  As  to  most  of  these  instructions, 
there  aeons  to  be  no  ground  of  complaint 
whatever.  They  are,  so  far  as  we  can  see. 
clear  and  satisfactory  In  their  statonent 
of  the  law  to  the  jury.   Some  of  the  ob- 
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jectiona,  however,  will  be  noticed.  The 
fourth  and  fifth  Instructions  given  bj  the 
court  to  the  Jury  are  as  follows:  Instruc- 
tion No.  4:   "Tou  are  further  Instmcted 
that  a  reasonable  doubt  Is  an  actual,  sub- 
stantial doubt  arising  from  the  evidence  or 
want  of  evidence  in  the  case-"  Instmctlon 
No.  5:   "By  the  term  'reasonable  doubt,'  as 
herein  used,  la  not  meant  a  mere  caprice, 
conjecture,  or  groundlras  possibility.   It  is 
an  actual,  substantial  doubt,  based  on  a 
reason  arising  either  from  the  evidence  or 
want  of  evidence  in  the  case,  and  sufficient 
to  cause  an  ordinarily  prudent  man  to  hesi- 
tate and  refuse  to  act  In  the  most  Impor- 
tant affairs  and  concerns  of  life.   The  guilt 
of  an  accused  person  is  proven  beyond  a 
reasonable  doubt  when,  upon  the  entire  com- 
parison and  consideration  of  all  the  evidence, 
the  minds  of  the  Jurors  are  in  that  condi- 
tion that  they  can  say  from  the  evidence 
they  have  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge."   It  is  i 
possible  that  we  do  not  understand  counsel  j 
In  the  discussion  of  these  instructions.  Cow- 
an V.  State,  22  Neb.  026,  85  N.  W.  406,  and  ! 
Carr  v.  State,  23  Neb.  752,  87  N.  W.  630,  I 
which  are  cited,  are  not  in  point,  as  the  j 
instructions  held  erroneous  In  these  cases  I 
defined  a  reasonable  doubt  as  one  having  a  j 
reason  for  Its  basis  derived  from  the  testi- 
mony, and  for  the  having  of  which  the  Jury  | 
can  give  a  reason.   It  was  held  that  to  , 
require  the  Jury  to  give  a  reason  for  the  j 
donbt,  or  else  disregard  It,  was  erroneous, 
and  It  was  also  held  that  the  basis  of  donbt 
might  be  derived  from  a  want  of  evidence 
as  well  as  from  the  testimony  actually  giv- 
en; but  the  Instruction  In  this  case  Is  not 
subject  to  criticism  on  either  ground.   It  is 
said  In  tlie  brief  that  "a  reason  for  the  j 
doubt  is  never  necessary,"  and  it  seems  to 
be  Insisted  that  it  was  error  to  Instruct  the 
Jury  that  a  reasonable  donbt  must  be  based 
on  a  reason  arising  either  from  the  evidence 
or  want  of  evidence  in  the  case.   We  do 
not  think  that  this  proposition  calls  for  a 
dlBcnsslon,  ev«i  in  so  Important  a  case  as 
this.   There  is  not  much  difference  between 
the  expression  "reasonable"  and  the  expres- 
sion "based  on  reason."  We  do  not  discover 
any  prejudicial  error  in  these  two  instruc- 
tions. 

&  In  the  next  instruction  the  Jury  was 
told  that,  "when  competent  evidence  has  been 
introduced  tending  to  prove  that  he  did  so 
act  [In  self-defense].  It  is  incumbent  upon 
the  state  to  prove  to  you  beyond  a  reason- 
able doubt  that  he  did  not  so  act;  and  if, 
upon  a  consideration  of  all  the  evidence  in 
this  case,  you  entertain  a  reasonable  doubt 
as  to  whether  the  defendant  acted  in  self- 
defense,  it  is  your  doty  to  give  the  defend- 
ant the  benefit  of  the  doubt  and  acquit  him." 
It  Is  objected  that  this  instruction  requires 
the  defendant  to  furnish  some  proof  that 
be  acted  In  self-defense.  There  are  two  suf- 
fldent  answers  to  this  objectloa  In  the  first 


place  the  instruction  does  not  require  any 
proof  from  the  defradant  but  Informs  the 
Jury  that  when  competrat  evidence  baa  bem 
Introduced  upon  that  point— that  is,  when 
there  is  any  competent  evidence  In  the  can 
tending  to  show  that  the  defendant  acted  in 
self-defense,  whether  Introduced  by  the  de- 
fendant or  by  the  state — ^thc  burden  of  proof 
is  th^n  upon  the  state.  The  second,  reason 
is  that  the  defendant  requested  tbe  court 
to  give  an  Instruction  In  the  idantleal  lan- 
guage now  complained  of. 

9.  Tbe  nineteenth  Instruction  given  br 
the  court  Is  as  follows:  "You  are  instruct- 
ed that  if  you  believe,  from  the  evidence  as 
explained  in  these  instructions,  that  at  tbe 
time  the  said  defendant  Is  alleged  to  have 
shot  the  said  Norman  T.  B.lls8,  the  drcnm- 
stances  surrounding  the  defendant  were  sndi 
as  in  sound  reason  would  Justify  or  induce 
in  bis  mind  an  honest  belief  that  be  was  in 
danger  of  receiving  from  the  said  Norman 
T.  Bliss  great  bodily  barm,  and  that  defend- 
ant did  so  believe,  and  tliat  the  defendant  In 
doing  wha,t  he  then  did  was  acting  from  the 
Instinct  of  self-preservation,  then  he  is  not 
guilty,  although  tbeee  may  in  fact  have 
been  no  real  or  actual  danger."  It  Is  doubt- 
ful whether  one  who  Is  the  subject  of  a 
vicious  assault  is  required  In  all  cases  to  use 
sound  reason  in  determining  what  be  should 
do.  If  be  acts  as  an  ordinarily  reasonable 
and  prudent  man  would  act  und^  audi 
circumstances.  It  Is  perhaps  all  Hiat  would 
be  required  of  blm.  The  langnage  in  this 
Instruction,  then,  Is  not  to  be  commended. 
This  instruction  follows  one  in  wbich  It 
is  stated  that  **where,  from  the  nature  of  the 
attach,  there  Is  reasonable  gnnuid  to  believe 
that  there  Is  a  design  to  take  his  life  or  to 
do  him  great  bodily  harm,  and  the  party  at- 
tacked does  80  believe,  then  the  shootiiig  of 
the  assailant  under  such  circumstances  will 
be  excusable  or  Justifiable."  We  cannot  be- 
lieve that  the  Jury  was  misled  upon  consider- 
ation of  these  two  Instructiona  together.  A 
number  of  InstructlonB  were  requested  by 
the  defendant  upon  this  point,  but  no  request 
was  made  for  an  explanatlmi  as  to  what  was 
meant  by  sound  reason. 

10.  The  objection  made  to  InstrucUcHi  Na 
18  given  by  the  court  upon  its  own  motlm 
Is  of  a  more  serious  character.  Tbnt  In- 
struction is  as  follows:  "You  are  Instructed 
that  In  this  case  the  defendant,  Wlllltni 
T.  Turley,  sets  up  the  plea  of  necessary  self- 
defense.  The  rule  of  law  on  this  subject  of 
self-defense  is,  where  a  man  without  fanlt, 
in  the  lawful  pursuit  of  his  duties,  Is  at- 
tacked, and  where,  from  the  nature  of  tbe 
attack,  there  Is  reasonable  ground  to  be- 
lieve that  there  is  a  design  to  take  his  Ufe 
or  to  do  him  great  bodily  harm,  and  the 
party  attacked  does  so  believe,  then  tbe 
shooting  of  the  assailant  under  such  circom- 
Btances  will  be  excusable  or  Justifiable^  al- 
though it  should  afterwards  appear  that  no 
injury  was  Intended  and  no  real  danger  ex- 
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lated.**  In  tiila  caae  the  Jury  mas  bave 
found  from  the  evidence  that  the  defendant 
was  not  without  fault  According  to  bis  own 
evldrace  be  waa  engaged  In  taunting  on  the 
Sabbath  day,  and  be  was  a  trespaBser  upon 
-tbe  land  occnpled  by  the  deceased.  It  was 
admitted  all  parties  tbat  be  was  not  "In 
■Qie  lawful  pnrsnlt  of  bis  duties."  In  EEans 
State  (Neb.)  100  N.  W.  41fi,  an  Instruc- 
tion similar  to  ttils,  but  omittlag  the  words 
'^without  fanlt*'  was  beld  to  be  pr^ndldally 
erroneous.  In  that  case  there  was  evidence 
trading  to  diow  that  the  defendant  was  a 
-trespasser  at  the  time  of  tbe  homicide,  and 
■was  thraefore  acting  unlawfully.  The  instruc- 
-tion  tbere  complained  oi  was  f oHowed  with  a 
xnore  particular  Instruction  as  to  the  right 
of  self-defense;  but  this  made  that  i^ht  de- 
imid  upon  the  existence  of  a  ntmessentlal 
fact,  which  was  In  dispute.  In  the  ease  at 
bar  the  dreumstances  In  evidence  were  of 
such  a  character  as  to  make  tbe  tenlt  of 
tills  instruction  still  more  apparent  The 
conelnslon  Is  onavoldaUe  that  the  Instme* 
tion  was  not  applicable  to'  tbe  facts  In  tiie 
case.  We  Iblnk,  howevw,  that  this  etror  Is 
not  of  sQcb  a  character  as  to  require  a  revo- 
aal  of  tbe  Judgment 

In  tbe  next  Instruction,  which  is  copied  In 
another  paragraph  ot  this  opinion.  Hie  anat 
states  the  law  of  self-defense  and  ajntlles  it 
to  tbe  facts  In  thia  case,  and  tells  the  }ury 
plaln^  that;  if  certain  facts  exist  tiie  de- 
fOidant  Is  not  guilty.  Tbe  proposltlonB  tbat 
liie  defendant  was  without  fault  and  was  In 
tbe  lawful  pursuit  of  bis  duties  at  the  time  of 
the  killing,  are  not  Indoded  as  necenary  In 
order  to  require  his  acquittal  on  tbe  ground 
of  self-defense.  'DiIb  Is  a  positive  state- 
ment that  th^  must  acquit  tbe  defendant  If 
-the  necessary  elements  exist  wblch  are  re- 
fdted  Is  tbe  Instruction,  although  it  sbonld 
not  appear  tbat  he  was  without  fault  or  was 
In  the  lawful  pursuit  of  bis  duties.  The 
statement  In  tbe  inrtruction  complained  of 
that  tbe  shooting  of  bis  assailant  wonld  be 
excusable  If  these  unnecessary  elements  ex- 
isted In  connection  with  others  wbldi  wera 
necessary  do  not  contradict  the  positive 
statements  of  tbe  nineteenth  Instruction,  and 
could  not  have  misled  tbe  jury.  It  appears 
to  us  tbat  these  two  Instructions,  taken  to- 
gether, although  each  of  tbem  contains  lan- 
guage tbat  Is  not  to  be  commended,  do.  If 
properly  construed,  and  they  must  have 
been  construed  by  the  Jury,  contain  a  cwrect 
statement  oi  the  law  as  aivlled  to  this  case. 
Instructions  that  were  explicit,  and  more 
fully  explained  tbe  law  In  view  of  the 
peculiar  facts  of  this  case,  would  have  been 
proper,  and  no  doubt  would  have  been  given, 
if  requested. 

11.  The  defendant  requested  the  court  to 
Instruet  the  Jury  as  foUoTra:  "Ton  are  in- 
structed tbat  If  you  find,  from  tbe  evidence, 
that  the  deceased,  Norman  T.  Bliss,  assaulted 
defendant,  Turley,  with  a  pltehfork,  then  tbe 


law  does  not  require  that  defendant,  Tnrl^, 
flee  from  his  ass&llant,bnt  he  might  stand 
his  ground  and  meet  force  with  force."  If 
the  abstract  proportion  <rf  law  embraced  In 
this  Instructitm  Is  correct  still  we  do  not 
think  that  tlie  refusal  to  so  Instruct  tbe  Jury 
In  this  case  Is  revoalble  error.  The  Jury 
might  have  thought  from  tbe  evidence  that 
tbe  deceased  was  entirely  Justifiable  In  order- 
ing the  defendant  from  his  premises,  but  that 
the  conduct  of  the  deceased  In  Insisting  upon 
the  .defendants  leaving  his  premises  was 
such  as  wonld  amount  to  a  technical  assault 
and  yet  this  Instruction  would  Induce  them 
to  suppose  tbat  waQer  such  drcnmstances  de- 
fendAnt  was  Justifiable  In  klllli^  the  deceased, 
although  be  bad  no  reasonable  ground  to  be- 
lieve that  he  was  in  danger  of  serious  Injury, 
and  notwithstanding  that  the  use  he  made  of 
the  deadly  weapon  in  his  hands  was  entirely 
unnecessaiy  to  save  himself  teom  injury. 
The  instruction  as  It  was  offered  was  not 
applicable  to  the  facts  in  the  case  as  con- 
tended for  either  party,  and  might  have 
been  Tery  misleading  to  the  Jury. 

12.  Exception  Is  taken  to  some  of  the  lan- 
guage used  by  counsel  for  the  state  In  the 
closing  argument  to  tiie  Jury.  Some  of  these 
expresitioos  are  copied  In  the  record  and  are 
discussed  at  large  In  the  briefs.  The  main 
objection  taken  seems  to  be  not  so  much  to 
any  particular  statemut  w  form  of  expres* 
slon  used  as  to  the  general  diaracter  of  the 
argument  We  cannot  of  course,  present 
the  argnment  complained  of  here.  It  Is  suf- 
ficient to  say  that  we  do  not  find  therein  any 
serious  vit^tion  of  the  rl^ts  of  the  de- 
fmdant 

Another  p(^t  urged  in  tbe  brief  and  dis- 
cussed quite  at  large  is  that  the  court  erred 
In  not  granting  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  Then  was  a 
large  mass  of  evidence  produced  vipon  this 
point  on  the  hearing  of  the  motion,  and  we 
do  not  fe^  Justified  In  taking  the  time  and 
space  necessary  fw  a  statement  and  dlscus- 
flton  of  tbe  question.  The  evldraice  supposed 
to  be  newly  dlseovwed  was  cumulative  In  its 
(diaracter  and  of  doubtful  Impnrtance 

Other  qnestiims  suggested  in  the  brief  have 
been  oomldered,  but  are  not  of  such  Inqimr- 
tance  as  to  require  further  discussion. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  tbe  district  court  Is  affirmed. 


LINK  V.  OAMPBELIfc 
(Supreme  Court  of  Nebraska.  Oct  K,  1905.) 

L  EJJF.CTMENT — PCXADnrO — GXNXBAL  DENIAI. 
—  InSTBDCTIOMS  — TlTUB  BY  ADVKBSX  POS- 

SEBSIOn. 

In  an  ejectment  caae^  title  by  adverse  pos- 
sesion may  be  proved  uoder  a  general  denial, 
and.  when  sach  title  is  one  of  tbe  defenses  relied 
upon  by  the  defendant,  he  ia  entitled  to  have  the 
Jury  ins^cted  with  reference  to  the  same,  if 
any  competent  evidence  has  been  introduced  to 
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Bnpport  tbat  Inne,  even  thongfa  the  evidenctt 
mar  be  coDtradicteo.  or  may  be  considered  in- 
safficient  hj  the  foxy. 

[Bd.  Nota^For  cases  In  point,  see  ToL  17, 
Cent  Dir.  Ejectment.  ||  811^  SOO,  SZL] 
%  Saub— mxx  or  PunmrF. 

In  an  ejectment  case,  where  the  defendanfi 
answer  is  a  general  denial,  It  U  not  erjror  to  in- 
struct the  jury  that  the  plaintiff  must  recover,  if 
at  ali,  upon  the  strength  of  his  own  title  to  the 
property,  and  that  he  cannot  rely  npon  the  weak- 
ness of  the  defendant's  title. 

[£kl.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  EJectmoit,  U  18,  824.] 

&  Warr  or  Ebbob  —  Habhixss  Ebbob  —  Iir- 

STRUCmOKB. 

The  use  in  an  Instruction  of  the  phrase  **a 
fair  preponderance  of  the  evidence"  eriticiaed, 
but  )ield  not  to  be  prejudiciall;  erroneous. 

[Ed.  Note. — For  cases  In  point  see  ToL  46* 
Cent  Dig.  Trial,  I  549.] 

(Syllabus  by  the  Court) 

Commissioners*  Opinion.  Department  Ko. 
].  Error  to  District  Gout,  Antelope  Connty; 
Boyd,  Judge. 

Action  by  Harvey  N.  Link  against  SylveB- 
ter  O.  Campbell.  There  was  judgmoit  f<n* 
defendant,  and  plaintiff  bringa  error.  Af- 
firmed. 

Jackson  A  Williams,  for  plaintiff  In  error. 
Sylreater  O.  Campbell,  Saml.  J.  Tnttle,  and 
William  Y.  Allen,  for  defendant  In  error. 

LETTON,  C.  The  facts  in  this  case  are 
recited  in  the  opinion  filed  at  the  fbrmo' 
bearing.  100  N.  W.  409.  At  tbe  forma: 
bearing  tbe  case  was  reversed  on  acoount  of 
tbe  giving  of  two  Instrnctlons,  tbe  first  of 
which  submitted  to  the  Jury  tbe  question  of 
whether  or  not  tbe  defendant  Campbell  and 
bis  grantors  had  been  In  possession  of  the 
strip  of  land  In  controvert  for  10  years  prior 
to  the  time  tbe  action  was  begun.  This  In- 
struction was  held  to  be  erroneons,  mainly 
because  It  "was  admitted  on  tbe  wal  argu- 
ment to  be  without  sufficient  support  by  the 
evidence,"  and  it  Is  said  that  an  instruction 
submitting  tbe  affirmative  of  an  issue  which 
there  Is  Insufficient  evidence  to  maintain  is 
prejudicially  erroneous.  We  have  hereto- 
fore said :  "Where  there  Is  any  evidence 
to  support  an  issue  presented  by  a  party 
to  an  action,  be  is  entitled  to  have  the  Jury 
Instmcted  with  reference  to  bis  theory  of 
the  case.  If  snppwted  by  competent  evidence 
and  presented  by  tbe  pleadings.**  And  tbls 
may  be  considered  to  be  settled  law  In  tbls 
Jurisdiction.  Banoocfc  t.  Stout;  28  Neb. 
301,  4ft  N.  W.  446;  CmmlDgbam  t.  Fuller, 
35  Neb.  68.  52  N.  W.  836 :  Boice  t.  Palmer,  55 
Neb.  389.  75  N.  W.  849:  Western  Mattress 
Co.  T.  Osterfiaard  (Neb.)  101  N.  W.  334. 
A  re-examlnatlon  of  the  record  shows  that, 
while  the  evidence  Is  conflicting,  a  number 
of  witnesses  testified  to  tbe  adverse  holding 
of  tbe  tract  of  land  In  question  for  more 
than  10  years  by  defendant  and  his  grantors. 
The  force  of  this  evidence  Is  weakened  by 
testimony  upon  the  part  of  the  plaintiff's  wit- 
nesses that  for  a  part  of  tbe  time  rent  was 
paid  for  tbe  use  of  such  land  to  tbe  plain- 


tiff, but  tbe  Identic  of  the  tract  of  land  for 
which  rent  was  paid  with  that  claimed  by  the 
defendant  is  In  dispute.  Tbe  testimoiiy  of 
the  defendant's  witnesses,  if  uncontradicted, 
would  have  sustained  a  verdict  based,  upon 
adverse  possession,  and  tbls  Is  soflScisit  to 
Justify  tbe  giving  of  the  instruction.  The 
weight  and  sufficiency  of  the  testimony  were  I 
for  the  Jury.  They  may  have  disbelieved 
tbe  testimony  of  one  side  and  believed  tbe 
other.  It  la  true  that  upon  tbe  first  oral 
argument  in  this  court  it  was  admitted  by 
one  of  the  counsel  for  defendant  that  the  evl-  | 
dence  was  not  very  strong  npon  this  branch 
of  tbe  case,  but  It  was  not  conceded  that  tbe 
question  was  erroneously  submitted.  One 
of  the  theories  upon  wiilcb  tbe  case  was 
tried  was  that  the  defendant  and  his  grantors 
bad  occupied  tbe  premises  for  tbe  statutory 
period,  and  he  was  entitled  to  have  that 
question  submitted  to  the  Jury. 

As  to  Instruction  No.  2,  requested  by  de- 
fendant, which  is  assigned  as  error,  it  is 
objected  that  the  instruction,  so  far  as  it 
advised  the  Jury  that  the  plaintiff  must  re- 
cover. If  at  all,  upon  tbe  strength  of  bis  own 
title  to  the  property,  and  that  he  cannot 
rely  upon  any  alleged  weakness  of  title  in 
the  defendant,  la  erroneous ;  and  it  Is  argued 
that  tbls  is  a  dispute  as  to  tbe  boundary  line, 
and  not  as  to  a  question  of  title.  Bat  tbe 
issue  presented  by  'Jie  pleadings  was  as  to 
tbe  title  to  a  certain  strip  of  land  contain- 
ing about  IS  acres.  Tbe  plaintiff  allied 
ownership,  which  the  defendant  denied.  T^e 
plaintiff  was  required  to  establish  his  title 
to  the  same  by  competent  proof  of  ownership, 
and  If  he  failed  to  do  so  he  could  not  re- 
cover in  the  action.  At  the  trial  be  produced 
his  muniments  of  title,  but  be  was  further 
required  to  show  that  the  particular  tract 
in  dispute  was  covered  by  the  description  in 
bis  paper  title,  and  he  was,  In  fact,  com- 
pelled to  recover  upon  the  strength  of  his 
own  title  to  tbe  pro[>erty  in  controversy. 
Objection  is  further  made  to  tbe  phrase  "a 
fair  preponderance  of  evidence,"  used  In 
this  instruction.  The  use  of  the  expression 
"a  fair  preponderance  of  the  evidence"  has 
been  repeatedly  beld  by  this  court  not  to  be 
reversible  error.  Murray  v.  Burd,  65  Neb. 
427,  91  N.  W.  278 ;  Dunbar  v.  Briggs,  18  NetL 
94,  24  N.  W.  449;  Marx  A  Kemp^  v.  Kil- 
Patrick,  25  Neb.  107,  41  N.  W.  Ill ;  Altscbuler 
T.  Cobum,  38  Neb.  881,  57  N.  W.  836.  We 
agree  with  the  former  opinion  that  the  use 
of  the  qualifying  word  "fair"  la  inadvisable, 
and  not  to  be  commended ;  but  as  tbe  record 
stands  in  this  case  we  cannot  see  wherein 
tbe  Jury  were  In  any  wise  prejudiced  there- 
by. 

Instruction  No.  8,  as  to  the  wei^t  to  ba 
given  the  orglnal  field  notes,  la  complained 
of.  Taken  with  the  other  instructions  iip> 
on  this  point  we  see  no  error  therein.  Wbil^ 
perhaps.  Its  statements  would  not  be  suffi- 
ciently specific.  If  standing  alone,  the  In- 
structions aaked  for  by  plaintiff  and  ciTen 
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upon  tbls  branch  of  the  case  supply  what 
may  be  lacking  In  particularity.  Much  the 
^eater  part  of  the  evidence'  in  the  case, 
vphlch  consists  of  nearly  600  pages.  Is  di- 
rected to  the  question  of  where  the  tme  origi- 
nal gorernment  corners  upon  the  line  be- 
tween sections  15  and  16  were  situated  and  It 
Is  evident  that  this  was  considered  the  most 
important  question  in  the  case.  We  are 
satisfied  that  the  attention  of  the  Jury  to 
the  determination  of  this  question  of  fact 
was  in  no  wise  prejudicially  affected  either 
by  these  instructions,  or  by  the  otber  mat- 
ters complained  of  by  plaintiff  in  error. 

In  the  whole  case  we  find  no  error  prej- 
udicial to  the  plaintiff  In  errOT,  and  rec- 
ommend that  the  Judgment  of  the  diitrlct 
-court  be  affirmed. 

AMES  and  OLDHAM,  CO..  concur. 

PER  CURIAM.  For  the  reasons  stated 
Id  tbe  foregoing  opinion,  the  Judgmoit  ot 
the  district  court  is  affirmed. 


WINSTON  T.  ABU8TBONO  «t  ox. 
<8npremB  Court  of  Nebraska.  Oct  S,  1906.) 
MoBTGAors — CoHSnnoLATioif — EviDENCT — Svr- 

FICIENCT. 

Evidence  examined  and  held  insufficient  to 
«astain  the  finding  of  the  trial  courL 

(Syllabni  by  the  Court) 

Commissioners'  Opinion.  Department  No. 
2L  Appeal  from  District  Court,  Sheridan 
County;  Westover.  Judge. 

Action  by  William  L.  Winston  against 
Thomas  A.  Armstrong  and  wife.  From  a 
decree  for  defmdants,  plaintiff  appeals.  Re- 
versed. 

John  J.  Sullivan  and  W.  W.  Wood,  tor 
■appellant  C.  Patterson,  for  appellees. 

ALBERT,  a  This  mlt  was  brought  for 
tbe  foreclosure  of  a  mort|[age  made  by  the 
defendant  Thomas  A.  Armstrong  on  the  24th 
day  of  Jnne^  1880,  to  secure  a  note  of  even 
date  given  1^  lilm  to  bis  father,  payable  In 
Ave  years.  The  note  was  Indorsed  and  the 
mortgage  aaslgned  to  the  plaintiff  after  ma- 
turity. Some  time  after  giving  the  not^ 
the  maker  thereof  married,  and  his  wife  is 
his  codefendant  In  this  suit  The  defense 
is  a  want  of  consideration  for  the  note.  The 
<ourt  found  generally  for  the  defendants 
and  entered  a  decree  accordingly.  The  plain- 
tiff brings  tbe  case  here  on  appeal. 

The  plaintiff  claims  that  the  note  waa 
given  for  a  half  Interest  in  a  lot  and  store, 
stock  of  merchandise,  and  some  other  per- 
sonal propwty  sold  to  tiie  def^dant  Tliomas 
A.  Armstrong  1^  his  fathtt".  It  is  conclu- 
sively established  that  from  188S  to  1890 
the  d^ndant  Thomas  A.  and  his  father  con- 
ducted a  ma«antile  business  under  the  Arm 
name  of  T.  A.  Armstrong  ft  Co.,  and  the 
property  in  question  was  a  part  of  the  as- 


sets of  the  firm ;  that  In  1890  the  property 
was  invoiced  at  94,200.  and  the  father  then 
transferred  an  undivided  interest  thereof  to 
a  third  party;  whereupon  he  retired  and 
Thomas  A.  and  a  third  party  continued  the 
business.  The  contention  of  the  plaintiff  is 
that  at  the  time  the  father  transferred  the 
half  interest  to  such  third  party  be  also 
transferred  the  remaining  half  Interest  to 
Thomas  A.,  and  that  such  was  the  considera- 
tion for  the  note  in  question.  The  testi- 
mony of  Thomas  A.  is  in  effect  that  for  some 
years  after  becoming  of  age  he  remained  with 
his  father,  and  assisted  bim  In  farming,  and 
later  in  tbe  sheep  business,  under  an  In- 
deflnite  arrangement  that  he  should  have 
an  interest  therein ;  that  afterward.  In  188Q 
they  engaged  as  equal  partners  in  tbe  mer- 
cantile business  in  this  state,  as  almve  men- 
tioned, for  which  the  father  furnished  the 
capital,  and  in  which  his  father  gave  him  a 
half  interest.  In  consideration  of  his  services 
after  becoming  of  age;  that  they  continued 
in  this  business  for  about  two  years,  when 
the  father  sold  his  interest  to  a  third  party, 
as  hereinbefore  mentioned ;  that  afterward, 
to  relieve  the  father's  mind  of  the  fear  of 
want  in  bis  old  age,  he  gave  him  the  note  in 
question,  with  the  understanding  that  the 
mortgage  securing  It  should  not  be  recorded, 
and  that  the  principal  should  not  be  paid, 
but  the  interest  should  be  paid  during  bis 
father's  lifetime,  when  the  note  should  be 
returned  to  Thomas  A.  Thomas  A.  Is  cor- 
roborated by  a  witness,  who  testified  to 
statements  made  by  Thomas  A.'s  father, 
some  two  years  before  the  note  was  given, 
that  he  had  given  Thomas  A.  a  half  Interest 
in  tbe  business  in  consideration  for  his 
services  after  he  was  of  age.  The  same  wlt< 
ness  testified  that  after  the  note  was  glvea 
tbe  father  told  him  that  it  was  given  volun* 
tarily  and  to  guaranty  him  a  life  support. 
These  alleged  conversations  took  place  more 
than  10  years  before  the  suit  was  tried.  The 
witness  was  a  stranger  to  the  transaction^ 
and  It  will  not  be  presumed  that  he  especial- 
ly charged  his  memory  with  the  conversa- 
tioiu.  Under  such  drcnmstances  It  would 
be  next  to  Impossible  for  the  witness  to  re- 
call tbe  conversations  as  tb^  actually  oc- 
curred, and  of  necessity  he  would  omit  many 
ct  the  details,  which,  if  recalled,  might 
give  the  conversation  a  different  meaning 
from  that  which  h^  at  this  late  day,  gathers 
from  it  Aootbsx  witness,  produced  to  cor- 
roborate Th«naB  A.,  teatlfled  to  hia  under- 
standing that  the  note  waa  merely  given  for 
the  support  of  the  father,  and  not  as  a  part 
of  tbe  purdiase  mon^  tor  the  half  interest 
in  the  business.  But  be  gave  none  of  the 
conversations  upon  whldi  hie  understending 
In  this  behalf  la  based,  nor  does  It  appear 
that  he  bad  any  conv»flatlons  with  the 
father  upon  which  It  conld  be  based.  Conse- 
quently bis  evidence  on  this  point  is  of  no 
value. 

On  the  other  band,  Thomaa  A.'s  testtmony 
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is  Hatlj  contradicted  by  that  of  his  father, 
who  testified  posItlTely  that  the  consldera- 
tton  therefor  was  a  half  Interest  In  the  lot, 
building,  and  personal  property  to  which  we 
have  heretofore  referred.  It  Is  further  con- 
tradicted by  the  tefltlmony  of  hia  brother, 
who  drew  the  Instr amenta  In  qnestlon,  was 
present  when  they  were  executed,  and  heard 
the  conversation,  and  who  corroborate  his 
father  as  to  the  consideration  for  the  note. 
A  8l8t«r,  who  was  a  member  of  the  family 
at  the  time,  testified  to  conversationB  had 
between  her  father  and  Thomas  A.  Immedi- 
ately prior  to  the  giving  of  the  note,  to  the 
effect  that  Thomas  A.  should  give  her  father 
a  note  for  the  half  Interest  In  the  business. 
She  was  not  present  when  the  transaction 
was  finally  consummated,  bat  her  evidence 
la  ^titled  to  weight,  because  it  contradicts 
that  of  Thomas  A.,  In  which  he  claims  to 
Imve  been  given  the  half  interest  la  con- 
sideration of  his  past  services  to  his  father, 
because  the  conversations  to  which  she  tes- 
tified took  place  long  after  the  time  at  which 
he  claims  the  half  interest  was  thus  trans- 
ferred to  him.  Besides,  the  circumstances 
seem  to  corroborate  the  testimony  of  the 
father.  It  does  not  seem  likely  that  a  son, 
intending  to  provide  a  life  income  of  sbme 
(200  a  year  for  his  father,  to  that  end  would 
give  his  note,  secured  by  mortgage,  for  $2,100, 
with  interest  at  10  per  cent,  payable  In 
five  years.  Again,  the  face  of  the  note  Is 
for  just  one-half  the  value  of  the  property 
mentioned,  as  shown  by  the  Invoice,  and  for 
precisely  the  same  amount  as  that  paid  by 
the  third  pftrty  for  the  one-half  interest  in 
the  property  In  question  which  the  father 
transferred  to  him.  These  coincidences  are 
liighly  significant. 

We  hare  not  overlooked  the  fact  tiiat  for 
two  years  the  mercantile  business  was  car- 
ried on  by  Thomas  A.  and  hia  father,  under 
the  firm  name  of  T.  A.  Armstrong  &  Co. 
At  flrgt  Right  this  would  appear  to  corrobo- 
rate Thomas  A/s  version  of  the  transaction 
strongly.  But  he  was  a  member  of  bla 
father's  household.  For  years  he  had  been 
the  active  manager  of  his  father's  affairs. 
Considerable  sums  of  money  belonging  to 
bis  father  had  passed  into  his  hands,  and  at 
least  one  considerable  debt  of  his  had  t>een 
paid  by  his  father.  It  does  not  appear  ttiat 
any  settlement  was  ever  had  between  them, 
unless  it  was  at  the  close  of  the  mercantile 
venture.  At  the  close  of  that  venture,  as 
before  stated,  an  inventory  was  taken,  and 
the  property  was  invoiced  at  $4,200.  For 
an  undivided  one-half  a  third  party  paid 
$2,100,  and  at  about  the  same  time  Thomas 
A.  gave  the  note  in  suit  for  a  like  sum. 
From  the 'history  of  the  transaction  we  are 
satisfied  that,  whatever  may  have  been  the 
Interest  of  Thomas  A.  in  the  firm  of  T.  A. 
Armstrong  &  Co.,  he  had  none  In  the  prop- 
erty in  question,  which  alone  is  claimed  to 
have  furnished  the  consideration  for  the 
note,  and  which  had  been  bought  with  his 


fatbo-'s  money,  save  sncb  addlttons  as  had 
been  bought  out  of  the  proceeds  of  the  busi- 
ness. 

Tills  case  is  here  for  trial  de  novo,  and, 
in  view  of  all  the  facts  and  drcumstanoea, 
the  conclusion  la  forced  upon  us  that  the  note 
was  given  for  an  undivided  one-haif  of  the 
building,  lot,  stock  of  merchandise,  and  other 
personal  property,  as  claimed  by  the  plain- 
tiff, and  that  the  finding  of  the  trial  court 
that  it  was  given  without  consideration  is 
not  sustained  sufficient  evidence.  It  Is 
thwefore  recommended  that  the  decree  of  tbe 
district  court  be  reversed,  and  the  cause  re- 
manded, with  directions  that  an  acconnt  be 
taken  <a  tbe  amount  due  on  the  note  and  a 
decree  accordingly  entered. 

DUFETE  and  JACKSON,  CO.,  cxmeat. 

PER  CURIAM.  For  the  reasons  statea 
in  the  foregoing  opinion,  the  decree  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded, with  directions  that  an  account  be 
taken  of  the  amount  due  on  tbe  note  and  a 
decree  entered  acowdingly. 


ARNOUT  V.  CHADWICK. 
(Snpreme  Court  of  Nebraska.   Oct  6.  1906.) 

1.  JmiQMiarra  —  Taoation  —  CoNsrsucnva 

Fbacd. 

To  justify  a  trial  coort  in  setting  aside  a 
decree  rendered  at  a  former  term  on  the  groood 
of  fraud,  it  is  not  necessary  that  actual  fraud 
should  be  found.  It  la  sufficient  if  facts  and 
circumstances  arejiroven  from  whidi  construct- 
ive fraud  can  be  inferred,  if  by  reason  of  racb 
facts  and  drcumstances  the  party  seeking  to 
avoid  the  decree  was  Induced  to  make  no  appear- 
ance in  the  cause  in  wbidi  the  decree  was  ren- 
dered. 

[Ed.  Notes. — For  casu  in  poiat.  see  yoL  30; 
Cent  Dig.  Judgment  H  785,  89&^] 

2.  Sahb — BviDsncB — SumciEiTor. 

Evidence  examined,  and  kM  sufficient  to 
justify  the  district  court  la  vacating  a  fdrmer  de- 
cree of  that  court 
(Syllabus  by  the  Court) 

Oommlulonen*  Oidnion.  D^iartment  Mo. 
2.  Appeal  from  District  Oomt,  Douglas 
County;  Troup,  Judge. 

Petition  by  Sdna  Amout  against  William 
J.  Ohadwick  to  set  aside  a  decree  prerioasly 
rendered  in  an  action  defendant  against 
petitions.  From  a  Judgment  vacating  tbe 
decree,  def^dant  appeals.  Affirmed. 

T.  J.  Nolan  and  F.  A.  Brogan,  for  appel- 
lant.  JelTerls  &  Howell,  for  appellee. 

JACKSON,  O.  This  is  an  appeal  ftt>in  a 
decree  of  the  district  court  of  Douglas 
county,  setting  aside  a  former  decree  render^ 
ed  in  that  court  It  appears  from  the  plead- 
ings and  the  evidence  that  the  appellant, 
defendant  herein,  on  November  7,  1903,  filed 
a  petition  in  equity  against  the  appellee, 
plaintiff  herein,  to  compel  the  conveyance 
of  certain  real  estate  in  Douglas  county. 
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which  it  was  alleged  the  appellee  held  for 
him  In  trust  Personal  service  of  Bommona 
was  had  on  the  appellee,  who  failed  to  ap- 
pear, and  on  the  2Sth  da;  of  December  of 
that  year  the  appellee  was  defaulted,  and  up- 
on a  bearing  to  the  court  a  decree  was  enter- 
ed conforming  to  the  prayer  of  the  petition. 
After  the  adjournment  of  the  term  in  which 
said  decree  was  entu'ed,  and  on  the  19th 
day  of  March,  1904,  the  appellee  filed  a  peti- 
tion containing  allegations  which,  If  true, 
would  constitute  a  complete  defense  to  the 
appellant's  cause  of  action  In  the  cause  in 
which  the  decree  was  entered,  and,  as  a 
reason  for  not  appearing  and  defending  in 
that  action,  alleged  that  on  the  day  after  the 
process  therein  had  been  served  upon  her 
she  called  upon  the  appellant  for  an  explana- 
tion of  the  proceeding,  and  that  thereupon 
the  appellant  stated  "that  his  temper  had 
been  aroused,  that  he  had  gone  to  an  attor^ 
ney,  who  advised  him  to  bring  suit  but  that 
he  would  have  the  case  thrown  out  of  court 
nnd  dismissed,  and  received  from  this  plain- 
tiff a  copy  of  the  order  of  court  .before  serv- 
ed upon  her  as  above  mentioned,  and  put 
tlie  same  In  his  pocket  and  told  this  plain- 
tiflf  that  It  was  all  right,  that  there  would 
be  nothing  more  to  the  case,  and  that  this  j 
plaintiff  should  not  bother  any  more  about  I 
it;  that  plaintiff  relied  upon  the  statements 
and  representations  of  this  defendant  and 
believed  that  he  was  acting  In  good  faith 
and  that  the  case  which  the  defendant  had 
brought  In  court  would  be  dismissed,  and 
that  she  would  have  no  further  trouble  in 
relation  to  the  matter."  She  further  alleged 
that  relying  npon  the  statements  and  rep- 
resentations of  the  appellant,  she  made  no 
appearance,  by  answer  or  otherwise.  In  said 
action,  and  believed  that  the  case  had  been 
dismissed,  until  some  four  or  five  days  prior 
to  the  Qllng  of  her  petition  for  a  new  trial. 
She  further  alleged  that  the  decree  obtained 
by  the  appellant  was  procured  upon  perjured  j 
testimony.  Upon  her  petition  for  a  new  | 
trial  issue  was  Joined,  and  after  a  bearing  : 
to  the  court  the  decree  assailed  by  her  peti- 
tion was  vacated  and  a  new  trial  ordered. 
From  the  Judgment  vacating  the  decree  and 
allowing  a  new  trial  an  appeal  was  taken 
to  this  court,  and  we  are  asked  to  reverse 
the  Judgment  of  vacation  for  two  reasons: 
First  because  the  decree  Is  not  supported  by 
the  evidence  and  Is  contrary  to  the  evidence; 
and,  second,  because  the  district  court  did 
not  find  the  existence  of  fraud  alleged  in  the 
plaintiff's  petition.  We  will  consider  these 
questions  in  order  as  they  are  presented. 

The  evidence  upon  controverted  questions 
of  fact  was  adduced  through  the  examina- 
tion of  witnesses  in  open  court    There  was 
a  sharp  conflict  in  the  testimony  of  these  j 
witnesses,  and  It  Is  impossible  to  reconcile  . 
tbelr  statements  upon  the  theory  that  they 
all  adhered  rigidly  to  the  truth.    For  that  I 
reason  considerable  weight  will  be  given  th 
the  fludiogs  of  the  trial  Judges  who  saw  the 


witnesses  in  court,  observed  their  demeanor 
and  deportment  while  testifying,  and  who, 
for  that  reason,  was  by  far  better  qualified 
to  form  a  correct  conclusion  as  to  the  weight 
to  be  given  to  their  testimony.  The  appel- 
lee, as  a  witness  In  her  own  behalf,  testified 
in  substance  that  the  process  In  the  action 
instituted  against  her  by  appellant  was  serv- 
ed on  the  9th  day  of  November;  that  on  the 
following  day  she  went  to  the  place  of  busi- 
ness of  the  appellant,  took  the  papers  to  him, 
and  asked  him  what  he  meant;  that  he  said 
to  her  that  she  need  not  pay  any  attention, 
that  he  was  a  little  riled  in  temper  and  had 
consulted  a  lawyer  and  told  him  to  go  ahead, 
that  she  should  pay  no  more  attention  to  it 
and  that  he  would  throw  it  out  of  court; 
that  she  handed  the  papers  back  to  him  and 
did  not  pay  any  more  attention  to  It;  that 
she  did  not  know  of  his  having  proceeded 
with  the  case  and  procured  a  decree  until 
the  8th  day  of  March  following;  that  the 
decree  was  entered  while  she  was  away  on 
her  wedding  trip.  Her  testimony  is  to  some 
extent  sustained  by  facts  and  circumstances 
proven  at  the  bearing.  The  appellant  on 
his  own  behalf,  in  substance  testified  that 
the  appellee  came  to  his  store  with  the  pa- 
pers which  had  been  served  on  her  In  the 
suit  instituted  by  him,  and  said:  "Tfals  Is 
a  nice  thing  for  a  man  like  you,  that  thinks 
be  is  a  gentl^an,  to  try. and  bring  a  lady 
into  court  I  am  too  much  of  a  lady  to  bring 
a  lady  into  court  if  you  are  not  more  of  a 
gentleman  to  bring  a  lady  into  court"  She 
took  the  papers  and  fired  them  on  top  of  the 
showcase.  I  said:  "You  bad  better  take 
the  papers  and  see  some  attorney  and  de- 
fend yourself,  if  you  have  a  claim  to  this 
property."  We  had  a  few  different  words. 
He  denied  the  statements  made  by  the  ap- 
pellee relative  to  the  conversation  on  that 
occasion.  The  evidence  disclosed  some  facts 
and  circumstances  tending  to  support  his 
statements.  We  have,  however,  examined 
the  entire  record  with  considerable  care, 
and,  taking  into  consideration  the  oppor- 
tunities for  determining  the  truth  enjoyed 
by  the  trial  Judge,  which  by  reason  of  dr- 
cumstauces  are  denied  to  this  court  we  do 
not  feel  Justified  in  disturbing  the  decree 
as  being  against  the  weight  of  evidence. 

This  brings  us  to  a  cou^ideration  of  the 
second  ground  urged  as  a  reversal  of  the 
decree — that  the  court  did  not  find  the  exist- 
ence of  fraud  alleged  In  the  plaintiff's  peti- 
tion. The  finding  of  the  district  court  in 
that  respect  Is  In  the  following  language: 
"That  the  plaintiiC  herein,  defendant  therein, 
in  the  cause  in  which  said  decree  was  entered, 
was  served  with  summons  thereon  on  the  9th 
day  of  November,  1903,  and  that  thereafter, 
to  wit  on  the  10th  day  of  November,  1903, 
this  plaintiff,  then  Edna  Howell,  took  the 
summons  to  the  plaintiff  therein,  defendant 
herein,  and  then  and  there,  at  the  place  of 
business  of  the  defendant  herein,  plaintiff 
therein,  delivered  said  summons  to  the  de- 
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fendant  herein,  plaintiff  therein,  and  at  said 
time  the  said  Chadwic^  and  this  plaintiff 
had  a  conversation  concerning  the  salt  in 
which  the  said  snnunona  was  issued  and 
served,  wherein  the  8£ld  Chadwlcfc  by  words, 
acts,  and  conduct  Induced  this  plaintiff  to 
believe  that  he  had  commenced  said  suit 
while  In  anger,  and  that  he  did  not  intend 
to  prosecQte  the  same  to  decree,  and  tliat 
he  wonld  not  so  prosecnte  said  canse,  and 
further  Induced  this  plaintiff  to  believe  that 
he  would  cause  said  suit  to  be  dismissed 
and  thrown  out  of  court,  and  further  In- 
formed this  plaintiff  that  she  need  give  no 
further  attention  to  said  suit ;  that  this  plain- 
tiff relied  upon  said  statements,  conduct,  and 
inducements,  and  by  reason  thereof  gave  no 
further  attention  to  said  litigation,  and  made 
no  appearance  therein  to  protect  her  rights 
In  the  property  in  question;  and  that  this 
plaintiff,  defendant  therein,  was  Justified, 
reason  of  the  conversation  with  said  plaintiff 
therein  and  his  acts  and  conduct,  In  relying 
upon  her  belief  that  said  action  would  not  be 
further  prosecuted,  and  would  be  dismissed 
without  proceeding  to  decree.  This  court  does 
not  deem  it  necessary  to  find  that  the  defend- 
ant herein.  In  said  conversation  mentioned, 
deliberately,  purposely,  and  willfully  intend- 
ed by  bis  said  acts  and  conduct  to  work  a 
fraud  upon  this  plaintiff,  but  does  find  that 
the  acts,  conduct, -and  conversation  on  the 
said  10th  day  of  November  between  said  par- 
ties, and  the  subsequent  taking  of  said  decree 
as  herein  found,  were  such  as  to  constitute  a 
fraud  In  law  upon  this  plaintiff,  the  defend- 
ant therein." 

It  Is  contended  by  appellant  tiiat,  to  justi- 
fy a  court  of  equity  In  setting  aside  a  formor 
decree  and  Judgment  rendered  upon  proper 
process  and  pleadings,  It  is  necessary  that 
there  should  exist  actual  fraud,  not  legal  or 
technical  fraud,  and  that  the  findings  of  the 
district  court  do  not  come  within  that  rule. 
We  do  not  think  It  important  to  inquire  into 
the  reasons  given  by  the  trial  court  for  the 
conclusion  which  followed.  If  the  conclusion 
Is  right,  then  it  should  be  sustained,  notwltb- 
BtandlDg  the  fact  that  the  district  court  may 
have  given  a  wrong  reason.  We  eannot  agree 
with  counsel,  however,  In  their  oontentiou 
that  actual  fraud  must  be  shown.   In  Kla- 


bunde  V.  Byron-Reed  Company  <Neb.)  98  ^ 
W.  182,  it  is  held  that  equity  wlU  reUm 
against  a  judgment  or  decree  on  the  gronnd 
of  fraud,  actual  or  constructive,  committed 
the  successful  party,  or  where,  from  excusable 
neglect,  a  defendant  has  been  prevented  from 
Int^lKislng  a  meritorious  defense  or  estab- 
lishing grounds  entitling  him  to  afllnnatin 
relief  in  such  actlmi,  and  Mr.  Jostice  Hoi- 
comb,  in  delivering  the  opinion  ct  the  coort 
made  use  of  the  fallowing  language:  "We 
do  not  say  there  has  be«i  any  action  on  the 
part  of  defendant,  or  for  which  It  should  be 
held  responsible,  which  worked  an  actoil 
^ud  on  the  plaintUTs  rights.  It  Is  m 
necessary  that  we  should.  Nor  do  we  tiiluk 
we  would  be  warranted  in  so  saying  Tba« 
is,  however,  sufficient  In  the  record  to  wimiU 
an  Inference  that  he  has  suffered  a  wrons 
which  equl^  will  relieve  figw<»^i  There  li 
at  least  constroctlTe  fraud.  Ttx  plaintiff 
was  lulled  into  a  Ceeltug  of  ease  and  safet; 
because  of  what  he  understood,  and  that  be 
was  Justified  in  believing,  was  the  pmmiie 
and  agreemoit  of  Oa  d^enOant,  and  be- 
canas  of  the  InfMrnatiw  recdived  by  id 
counsel,  who  undertook  to  represoit  him  In 
litigation."  The  rule  there  announced  la  as 
apprqirlata  one  tor  the  cue  at  bar.  Ve 
hoM,  ttierefore^  that  the  findings  (rf  the  dis- 
trict court  wm  amply  suffldoit  npm  whid 
to  base  the  Judgment  vacating  the  fomxr 
decree^ 

No  questiott  is  raised  in  this  hearing  ai 
to  the  8ufflcl«U7  of  the  showing  on  the  part 
of  the  appellee  that  she  had  a  good  and 
meritorious  defense  to  the  action  Instituted 
against  her  by  appellant 

We  recommend  that  the  judgment  of  tbe 
district  court  vacating  its  former  decree  be 
affirmed,  and  that  the  cause  be  remanded  f« 
further  proceedings. 

DUFFIBb  CL,  ooncnra  AI^BBEtT.  (L,  not 
sitting. 

PER  CURIAM.  Tor  the  reasons  stated 
in  the  foregoing  opinion,  the  judgment  of  tbe 
district  court  vacating  Its  former  decree  b 
affirmed,  and  the  cause  is  remanded  t<re  la- 
thee proceedings. 
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TEAL  V.  ST.  PAUL  CITT  BT.  CO. 
(Supreme  Court  of  Mlimeaota.  Dee.  8,  190B.) 

bTBEET  RaILBOADB — COLUBlOIf  WITH  TEATKLEB 

— EviMENCB— Imnuonom — Oohtbibdtobt 

Neoliqence. 

Action  to  recover  for  personal  injories  bub- 
talned  b;  a  coIIiBion  between  the  defendant's 
street  car  and  the  sleirh  of  the  plalntilTa  hw- 
band,  In  which  aba  was  ridinK  and  which  was 
drawn  by  a  horse  owned  and  driven  bj  him. 
Held: 

1.  The  erideoce  Jnstifled  the  trial  coort  In 
submitting  to  the  Jury  the  question  of  the  wilt- 
fnl  n^ligence  of  the  defendant,  and  the  coords 
charge  to  the  jury  as  to  such  qaestion,  consider- 
ed as  a  whole,  was  free  from  error. 

2.  The  coort  did  not  err  in  its  charge  as 
to  the  alleged  failure  of  the  defendant  to  sound 
Its  gong. 

3.  The  evidence  does  not  show  that  the 
plaintiff  was  gnilty  of  cootribntwy  negUfanos 
as  a  matter  of  law. 

(Syllabus  by  the  Coart) 

Appeal  from  District  Oonr^  Banu^  Oran- 
ty ;  George  L.  Bmm,  Judge. 

Action  by  Maiy  J.  Teal  against  the  St.  Paul 
Glt7  Ballway  Company.  Verdict  for  plalntUt. 
From  an  order  drayliig  motion  for  Jadgnient 
notwithstanding  the  wdlct  or  for  a  new 
trial,  defendant  appeals.  Affirmed. 

Mann  &  Tbygeson,  for  appellant  H.  A. 
Longhran,  for  respondent. 

START.  C.  J.  On  the  aftemoon  of  Janoarr 
16.  1906,  at  about  2  o'dock.  the  plalntUT  was- 
riding  with  ber  husband  upon  his  invitation 
In  a  Edeigh  drawn  by  a  horse  owned  by  him 
and  which  he  was  drlTing  in  an  easterly  di- 
rection along  Minnehaha  street  In  the  dty  of 
St.  FaoL  While  he  was  attempting  to  cross 
Bast  Sevokth  street  near  the  intersection  of 
Minnehaha  and  Mendota  streets  the  sleigh 
was  stmck  by  a  car  of  the  defendant  going 
easterly  on  Seventh  street,  whereby  the  plaln- 
tlff  was  thrown  fr<Hn  ttie  sleigh  and  injured. 
This  action  was  brought  to  recover  damages 
for  such  injury  on  the  ground  that  the  defend- 
ant negligently  ran  the  car  over  the  crossing 
at  a  dangerous  rate  of  speed  wltboat  sound- 
ing the  bell  or  gong,  and.  further,  that  the 
motoneer  in  charge  of  the  car  waa  gnilty  of 
willful  negligence.  The  Jury  returned  a  ver- 
dict for  the  plaintiff  in  the  sunt  of  (576,  and 
the  defendant  appealed  from  an  order  denying 
Its  motion  for  Judgm^t  notwithstanding  the 
verdict  or  tor  a  new  trial.  We  consider  only 
the  assignments  of  error  mged  In  the  de- 
fendant's brief. 

1.  The  first  assignment  of  error  urged  la 
that  the  trial  court  ored  in  submitting  to 
the  Jury  the  question  of  willful  negligence^ 
for  the  reason  that  there  was  no  evidence  to 
sustain  a  finding  for  the  plaintiff  on  such  Is- 
sue. The  contention  of  the  defendant  Is  that 
the  motoneer  did  not  discover  that  the  per- 
sona in  the  sleigh  were  in  peril  until  the 
slelgb  was  driven  upon  the  tracks,  when  he 
did  all  In  his  power  to  avoid  the  collision. 
The  evidence  on  this  issue  was  in  our  opinion 
sufllcimt  to  make  the  question  whether  the 
motoneer,  aft«  be  discovwed  the  plaintlfl  in 


a  position  of  danger,  used  ordinary  care  to 
prevent  the  collision  one  of  fact;  hence  the 
evidence  Justified  the  submission  of  the  issue 
to  the  Jury.  It  Is  further  claimed  in  this 
connection  tiiat  the  court  erred  in  Instructing 
the  Jury  to  the  effect  that  the  duty  of  the 
motoneer,  after  be  discovered  the  plalntlft  In 
a  position  of  danger,  or  after  he  knew  or 
ought  to  have  known  that  she  would  be 
struck  by  the  car  If  be  did  not  stop  the  car, 
was  to  use  ordinary  care  to  avoid  the  accident 
— ^that  Is,  to  atop  the  car;  and  If  he  failed  to 
do  so  he  would  be  guilty  of  wlUful  negligence. 
It  may  be  conceded  that,  If  this  was  all  the 
trial  court  said  to  the  Jury  upon  the  subject 
of  so-called  willful  n^ligence.  it  would  have 
been  error.  Fonda  v.  St  Paul  City  KalJway 
Ca,  71  Minn.  4S8,  74  N.  W.  166,  70  Am.  St 
Rep.  841;  J^ger,  Smith  &  Co.  v.  Duluth-Superl- 
or  Traction  Oo.,  93  Minn.  814. 101  N.  W.  298. 
But  the  part  of  the  charge  excepted  to  was  not 
all  that  was  said  upon  the  subject  The  dis- 
tinction between  ordinary  negligence,  which 
is  not  actionable  If  the  negligence  of  the  In- 
jured party  directly  contributes  to  the  result 
and  willful  negligence,  whereby  liability  Is 
Incurred  Irrespective  of  the  contributory  neg- 
ligence of  the  Injured  party,  was  clearly  sub- 
mitted to  the  jury.  The  jury,  after  the  case 
had  been  submitted  to  than,  came  into  court 
tor  further  Instructions,  and  the  distinction 
was  again  pointed  out  and  the  trial  court 
then  said  to  the  Jury:  "That  willful  negli- 
gence Is  simply  aud  solely  this:  First  yon 
must  find  that  the  motoneer  actnally  saw  the 
plaintiff  in  a  position  of  danger.  Now,  will- 
ful negligence  Is,  after  that,  that  he  did  not 
use  reasonable  care  to  avoid  the  accident" 
The  charge,  considered  as  a  whole,  waa  cor- 
rect and  the  jury  could  not  have  been  misled 
by  the  detached  part  of  the  charge  which  Is 
made  a  basis  of  the  assignment  of  error. 

2.  The  court  Instructed  the  jury  that: 
"And  so  the  ringing  of  the  bell  or  gong 
In  this  case  Is  only  material  in  case  It  does  not 
appear  from  the  evidence  that  Teal  knew  the 
car  was  approaching  and  tbat  It  might  strike 
him  In  case  he  attempted  to  make  the  cross- 
ing." The  defendant  urges  that  this  was 
error  because  it  conclusively  appears  from 
the  evidence  that  the  plaintiff  and  ber  bus* 
band  each  saw  the  approaching  car;  hence 
the  instmctlon  .would  naturally  lead  the 
jury  to  infer  that  the  evidence  might  or  would 
justify  them  in  finding  the  defendant  guilty 
of  negligence  because  the  gong  was  not  rung. 
It  Is  true  that  the  plaintiff  and  ber  hiuband 
saw  the  car  when  It  was  half  a  block  from 
the  crossing;  but  this  la  not  all  they  testified 
to  in  this  connection.  The  plaintiff  testified 
that  she  bad  a  sleeping  baby  in  her  arms  at 
the  time,  that  as  the  horse  neared  the  cross- 
ing a  boy  jumped  on  the  side  of  the  sleigb 
and  her  husband  turned  and  told  him  to  get 
off,  that  she  tbep  looked  up  and  saw  the  car 
half  a  block  from  the  crossing,  the  horse  was 
near  the  first  car  track,  and,  thinking  that 
thwe  waa  ploity  of  time  to  get  orer  without 
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danger,  she  tnrned  to  took  at  ber  bal^  and 
paid  no  mora  attention  to  the  car.  TUa  erl- 
dmce  Indicates  that  the  attention  of  the  plahi- 
tiff  and  her  husband  was  diverted  after  they 
saw  the  car,  and  It  -wfiB  a  question  for  the 
Jury  whethw  the  sonndlns  of  the  £oi«  at  this 
critical  time  would  have  warned  them  of 
their  peril.  For  this  reiuon  the  Instrnctlon 
complained  of  was  prop^Iy  submitted. 

8.  The  last  allured  etror  urged  Is  that  the 
evidence  shows  that  the  plaintiff  was  guilly 
of  contributory  negligence  as  a  matt»  of  law. 
This  claim  Is  based  upon  the  plalntUTs  testl- 
numy  to  the  effect  that  she  saw  the  coming 
car  at  the  time  her  husband  was  trying  to  get 
the  bay  off  Ihe  side  of  the  Melgh,  but  she  did 
not  tell  her  husband,  because  ahe  did  not 
think  there  was  any  danger.  The  negl^ience 
of  the  husband,  If  any,  cannot  be  imputed  to 
her.  Flnley  r.  Railway  Oo..  71  BClnn.  471, 
74  N.  W.  174.  Now,  taking  the  most  favor- 
able view  of  the  evidence  for  the  defmdan^ 
the  question  of  the  plaintUTs  contrlbutwy 
negligence  was  at  most  a  question  of  fact  for 
the  jury.  Johnson  v.  St  Faul  Clt7  Ry.  OOb, 
07  Minn.  260^  69  N.  W.  900,  86  L.  R.  A.  586; 
Lammers  v.  Railway  Oik,  82  Minn.  120,  84  N. 
?r.728. 

We  And  no  revoMhle  errw  In  the  record. 
Order  affirmed. 


WILSON  et  al.  v.  TODNOBfAN  et  at 
(Bopreme  Oourt  of  Minnesota.  Nov.  24, 1005.) 

Acnow — JomnEB  or  Causes. 

Action  for  relief  on   sccount   of  alleged 
fraud  in  connection  with  a  contract  for  the  pur- 
chase of  land.  Eeld,  that  several  caosee  of  ac- 
tion are  not  improperly  united  In  the  complaint. 
(Syllabna  by  the  Court) 

Appeal  from  District  Court,  Cass  County; 
M.  A.  Spooner,  Ju^e. 

Action  by  William  H.  Wilson  and  William 
F.  Meek  against  Philip  D.  Youngman  and 
others.  From  an  order  of  the  district  court 
overruling  a  demurrtt  to  the  complaint,  de- 
fendants Yonngman  e^peal.  Affirmed. 

Dnrment  A  Moore  and  0.  R.  8t  John,  for 
ax>pellantB.  J.  M.  Hawthorne,  for  respcmd- 
ents. 

START,  a  J..  ThUi  Is  an  appeal  by  Phil- 
ip D.  Youngman  (hereinafter  designated  the 
defmdant)  and  his  wife  from  an  order  of  1h« 
district  court  at  the  county  of  Caas  over- 
ruling their  donurrer  to  the  complaint  on  the 
grounds  that  several  causes  of  action  are  im- 
properly united  th»«in  and  tiiat  the  com- 
plaint does  not  state  facts  sufflrtent  to  con- 
stitute a  cause  of  action.  It  Is  clear  that  the 
second  ground  of  demurrer  Is  not  well  taken. 
The  wife  of  the  defendant  is  a  party  to  the 
action  because  of  her  interest  In  the  land 
described  in  the  complaint,  ■  and.  If  the  de- 
mwner  was  rightly  ovwruled  as  to  the  de- 
fendant, it  was  also  as  to  her. 

A  sufficiently  full  and  accurate  statement 


of  the  here  material  allegations  of  tbe  com- 
plaint la  the  foltowtaig,  namely :  tn  Mardi, 
1902^  Mr.  B.  B.  Wright  held  oontncCs  for  m 
deed  of  the  land  described  in  tbe  complaint 
and  tile  defendant  urged  tbe  plalntlfta  to 
Join  with  him  in  the  joint  pundiase  of  the 
land  from  Mr.  Wrl^l;  and  then  fala^  and 
fraudulently  represented  to  tiwm  that  tbe 
land  oould  not  be  bou^t  tar  less  than  $S  per 
acre.  The  plalntUTs,  believing  sodi  r^we- 
aentatlon  to  be  true,  then  entered  into  an 
agreement  with  the  defendant  whereby  tbe 
parties  mutually  agreed  to  purchase  Hie  land 
tor  their  Joint  benefit  from  Mr.  Wright  at  tbe 
price  of  $5  per  acre,  eadi  party  to  pay  ooe- 
thlrd  of  the  purchase  price  thereof,  and  alao 
one-thizd  of  all  Intsrest,  taxes,  and  acpenaei 
incidental  to  sxtch  purchase,  or  the  sale  of 
the  land,  in  case  tb^  should  sell  it  It  was 
furttm  agreed,  as  a  part  of  the  same  agree- 
lasat,  that  the  contracte  for  tiie  purdiaae  of 
land  diould  be  taktfi,  for  the  convoilence  €t 
all  parties.  In  the  name  of  Mr.  millam  A. 
Wilson,  a  son  of  one  of  the  plalntUBs,  and. 
further,  that  the  defendant  should  act  as  the 
agent  of  all  the  parties  in  ttie  purchase  of  the 
land.  Thereupon  the  d^mdant  acting  for 
himself  and  his  assodatea,  purchased  tbe 
land,  some  2000  acres,  from  Mr.  Wright  fOr 
per  acre,  amounting  in  tbe  aggregate 
to  $6>GKt;  but  for  the  purpose  of  cheating 
his  associates,  the  plalntifTs,  he  caused  to  be 
Inserted  in  tbe  contracts  for  the  sale  and 
purchase  of  the  land  the  sum  of  ^987.^  as 
the  purchase  price  thereof,  instead  of  the 
true  and  actual  consideration  for  such  par- 
chase.  He  also  fraudulently  caused  his  own 
name  to  be  inserted  in  the  contracts  as  tbe 
sole  voidee.  The  representation  of  tbe  de- 
fendant that  the  land  could  not  be  purdiaaed 
tor  leas  than  95  per  acre  was  false,  as  he  at 
all  times  well  knew.  But  each  of  the  plaln- 
tiffs,  relying  upon  such  repres^tatlon  and  in- 
duced thereby,  has  paid  to  tbe  d^endant  to 
be  applied  by  him  on  the  purchase  price  of 
the  lands,  taxes,  and  expenses,  a  sum 
largely  in  excess  of  his  one-third  part  there- 
of on  the  bairis  of  98.25  per  acre  Cor  the  land. 
The  amount  so  paid  by  the  platotlff  Heck 
aggregates  $3,581.80,  and  by  the  plaintiff 
Wilson  88,426.88.  Tbe  defendant  however, 
has  paid  and  an>Iied  on  the  purchase  price  at 
the  land,  out  of  the  mon^  so  paid  to  him 
the  plaintiffs,  Mily  the  sum  at  91,682.12. 
The  plaintiffs,  by  reason  of  the  false  r«pr«- 
sentotlons  made  to  Uiem  by  the  defendant 
have  paid  to  him  aa  account  at  tbe  purchase 
IHice  of  tbe  premises  tbe  sum  of  81,806.53 
in  excess  of  the  total  sum  paid  thereon  by 
htm,  which  sum  be  has  ctrnverted  to  his  own 
use.  The  complaint  prays  Judgment  that  tbe 
pUlntlffs  own  the  entire  interest  in  tbe  con- 
tracts and  land,  that  the  defendant  bas  no 
Interest  thereto,  that  be  account  with  tbe 
plaintiffs  for  the  mtm^  received  fnnn  tbem. 
and  for  general  relief. 

It  appears  from  the  allegations  of  the  com- 
platot  that  tbe  plalntlffii  claim  flui^Kr  om 
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goieral  rl^t,  namelr,  relief  In  some  Kppn^ 
ptiate  form  for  the  fraod  of  the  aefendant 
Id  the  making  of  tbe  allied  contract  and  In 
carrying  It  Into  effect  as  the  agent  of  the 
plalntiffB,  and,  furth^,  that  all  matters 
therein  allied  grow  out  of  or  are  a  part  of 
Buch  alleged  frand.  Therefore  eev^al  caases 
of  action  are  not  improperly  united  in  the 
complaint  State  r.  Knife  Falls  Boom  Corp. 
(Minn.)  104  N.  W.  817.  The  fact  that  each 
of  the  three  parties  was  to  pay  one-third  of 
the  pnrchase  price  of  the  land,  and  each  was 
to  own  an  nndlvlded  one-third  Interest  there- 
in, and  that  the  money  paid  to  the  defendant 
was  paid  by  the  plaintUTs  seTerally,  does  not 
change  the  fact  that  the  contract  In  conneo 
tlon  with  whidi  the  fraud  was  committed 
was  a  joint  contract,  and  that  they  cannot 
maintain  separate  actions  for  any  relief  for 
fraud  connected  with  the  contract.  Porter  t, 
Fletcher,  25  Minn.  493.  We  hold  that  the  sev- 
eral causes  of  action  ar*  not  improsterlj 
united  in  the  complaint 
Order  affirmed. 


BQAN  T.  WINNIPEG  BASEBALL  OLUB. 
Limited. 

(Supreme  Court  of  Hinnesota.  Dec.  1,  1906.) 

Contract  —  Cokstbtjotion  —  Acrnoir  ros 

Bbeiach — EvniEKCK. 

Action  to  recover  salary  dae  upon  a  base- 
ball contract  Beld,  that  the  trial  court  cor- 
rectly  erautraed  the  contract  and  that  the  evi- 
dence sastains  the  verdict  for  the  plalntifE. 

(SyllaboB  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Grier  M.  Orr,  Judge. 

Action  by  Edward  F.  Bgan  against  the 
Winnipeg  Baseball  Club.  Umlted.  Verdict 
for  plalntUf.  From  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

J.  F.  George,  for  appelant  Thomaa  Mc- 
Dermott  for  respondent 

START,  O.  J.  Action  to  recover  a  balance 
of  $800,  which  the  plaintiff  alleges  to  be  due 
to  him  from  the  defendant  for  services  ren- 
dered to  the  defendant  by  the  plaintiff  as  a 
bajseball  player,  pursuant  to  a  contract  be- 
tween the  parties,  and  to  recover  the  further 
sum  of  $126.50,  which  the  plaintiff  claims 
that  he  paid  out  and  expended  for  the  de- 
fendant at  Its  request  Verdict  for  the  plain- 
tiff In  the  sum  of  $526,  and  the  defendant 
appealed  from  an  order  denying  Its  motion 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial. 

The  plaintiff  managed  a  baseball  team  for 
the  defendant  during  the  seasons  of  1002  and 
1003,  and  on  September  10,  1903,  the  parties 
entered  into  a  written  contract  wherein  the 
defendant  was  designated  as  the  party  of  the 
first  part  and  the  plaintiff  as  the  part7  of  the 
second  part,  and  whereby  tbe  plaintiff  agreed, 
for  the  stipulated  monthly  salary  of  $266.66, 
to  manage  the  defendant's  baseball  team 
during  tbB  next         to  oommence  on  April 


lat  and  to  aid  oa  October  lat  Vb»  contract 
provided  that  the  plaintiff  ihoQld  devote  hla 
entire  time  and  aarvlces  as  a  baseball  player 
to  the  defendant  and  also  not  to  render  any 
•ervlces  as  a  ball  player  to  any  otlier  par^ 
during  the  time  of  the  contract  without  the 
defendant's  consent  The  contract  also  con- 
tained this  iwovlslon:  "The  party  of  tbe 
second  part  to  devote  bis  time  In  the  Interim 
in  the  Interest  of  the  Winnipeg  BcUKbalt  Olvb, 
Limited.  The  party  of  the  first  part  hereby 
agrees  not  to  release  the  par^  of  the  second 
part  within  the  time  specified  under 
any  circumstances."  This  provision  was 
written  into  the  contract  but  tbe  other  pro- 
vlaiona  were  printed;  hence  it  must  prevail 
over  the  printed  portion  of  the  contract  If 
there  is  an  inconsistency  between  them.  All 
of  the  defendant's  ^ignments  of  error  which 
are  sufflcl^t  in  form  and  substance  raise  two 
general  questions,  namely,  the  construction  of 
the  contract  and  whether  the  evlduce  la 
sufficient  to  anstain  the  verdict 

1.  It  is  the  contention  of  the  defmdant 
that  the  contract  sbould  be  construed  simply 
as  one  for  personal  services,  and  subject  to 
the  rule  that  the  Illness  of  the  party  who  bas 
obligated  himself  to  rwder  personal  services 
terminates  the  contract  The  defendant 
claims  that  the  plaintiff  by  reason  of  illness 
never  entered  upon  the  performance  of  the 
contract  and  never  earned  any  salary  there- 
nnd^.  This  contract  however,  is  something 
more  than  the  ordinary  contract  for  personal 
services;  for  the  defendant  thereby  agreed 
not  to  release  the  plaintiff  during  tbe  term 
specified  in  the  contract  under  any  circum- 
stances. Evidence  was  received  on  the  trial 
to  the  effect  that  In  baseball  circles  the  word 
"release"  is  the  same  as  the  word  "dis- 
charge." The  plaintiff  obligated  blmself  by 
the  contract  not  to  render  any  services  as  a 
baseball  player  to  any  party  during  the  time 
limit  of  the  contract  and  It  would  seem  to  be 
only  fair  that  the  defendant  should,  as  It  did, 
obligate  itself  not  to  release  or  discharge  the 
plaintiff  within  such  time.  If,  as  the  defend- 
ant claims,  the  plaintiff  never  entered  upon 
the  performance  of  the  contract  and  never 
rendered  any  service  thereunder,  he  would 
not  be  entitled  to  recover  thereon.  But  u 
we  construe  the  contract  if  the  plaintiff  did 
in  fact  enter  upon  the  performance  of  the 
contract  and  rendered  services  thereunder,  be 
would  be  entlUed  to  the  stipulated  compensa- 
tion so  long  as  the  contract  remained  in  force. 
Whether  the  defendant  would  be  Justified  in 
terminating  the  contract  if  the  plaintiff  by 
Illness  or  otherwise  became  incapacitated  to 
perform  it  on  his  part  we  need  not  deter- 
mine ;  for  tbe  defendant  made  no  attempt  to 
do  so.  The  trial  court  construed  the  contract 
substantially  as  we  do.  and  correctly  sub- 
mitted the  question  to  tbe  Jury  on  that  basis, 
and  did  not  err  in  refusing  the  defendant's 
special  requests  for  instmctions  to  the  jury 
wtilch  were  based  upon  Ita  theory  of  the  con- 
tract and  the  evldcaicflb 
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2.  Th«  evidence  taida  to  thow  liiat  the 
plaintiff  did  enter  upon  the  performance  of 
Ills  contract;  that  thereafter  he  became  id 
and  did  not  hlmKlf  play  ball,  bat  that  be 
continiied  te  render  limited  serrlcea  to  ttie 
defaidant  In  the  management  of  its  team, 
arranging  games,  Beenring  plaTera,  and  con- 
aultlng  and  advlaing  with  the  dtfendantfa 
president  by  letters,  tele^tams,  and  personal 
conferences;  and,  fnrthw,  that  he  was  re- 
leased by  the  defendant  July  16,  1904.  and 
not  befwe,  npm  his  own  reqnest  The  evi- 
dence was  conflicting,  and  we  bold  that  it 
f  aU-ly  sustains  the  verdict 

the  defendant  claims  that  thm  was  no 
evidence  tending  to  support  the  plalntUPi 
claim  for  mon^  paid  for  its  use  and  beneftt, 
and  that  the  trial  court  erred  in  sohmltting 
the  questlDn  to  the  Jury.  Even  if  the  record 
sopporta  this  claim,  tt  was  not  reversible 
error;  for  the  plaintiff  was  entitled  to  re- 
cover on  the  contract  for  services,  if  at  all, 
the  stlpalated  salary  ontU  be  was  released. 
The  verdict  establishes  his  right  so  to  recover, 
but  it  Is  fW  an  amount  less  than  the  amount 
due  him  on  account  of  salary. 

Order  affirmed. 


8TATB  «  r«l.  TOUNO,  Atty.  Oen.,  v. 
VILLAGE  OP  KENT  «t  al. 

(Supreme  Court  of  Minnesota.   Nov.  17,  1905.) 

1.  Quo     WAaBANTO  — MtJMICIPAI.  OOBPOBA- 

tions—Fbanchisb— Application  to  Ai»* 

KUI.. 

When  the  Attorney  General  of  the  state, 
acting  In  his  official  capacity  as  the  chief  law 
officer  of  the  state,  exhibits  an  information  in 
the  nature  of  quo  warranto  to  the  district  conrt, 
and  asks  that  a  writ  Issue,  directed  to  a  monlc- 
ipal  corporation,  requiring  It  to  show  cause  why 
its  franchise  should  not  be  declared  null  and 
void,  the  court  has  no  discretion,  but  must  grant 
leave  to  file  the  Information  as  a  matter  of 
course-  and  direct  the  writ  to  Issue.  Upon  the 
return  It  is  the  duty  of  the  court  to  try  the 
issues  of  law  and  fact  presented  thereby,  and 
to  determine  the  same  upon  the  merits  ac- 
cording to  rules  of  law  applicable  thereto. 

2.  Courts  —  IssiTANCE  or  Quo  Wasbarto  — 
Discretion. 

When  an  application  in  a  proceeding  of 
this  character  is  made  by  the  Attorney  Gen- 
eral to  the  Supreme  Court,  instead  of  to  the 
district  court,  that  court  will  exercise  the  dis- 
cretion given  tt  by  statute,  and  determine 
whether  it  b  a  case  in  which  the  writ  should 
issue  out  of  that  courL  If  in  its  Judgment  the 
application  should  have  been  made  to  the  dis- 
trict court,  leave  to  file  tlw  infdvmatiou  will 
be  dpnied. 
(Syllabus  by  the  Court) 

Appeal  trom  District  Court,  WHkin  Ooud- 
^;  8.  A.  Flaherty,  Judge. 

Quo  warranto  by  the  state,  on  the  rela- 
tion at  B.  T.  Toung,  Attorney  General, 
against  the  village  of  Kent  and  others. 
Fran  an  order  dismtsaing  the  writ,  relator 
appeals.  Revised. 

B.  T.  Toung,  Atty.  Gen.,  Edward  Balentlne, 
and  Jones  &  King,  for  appellant.  John  W. 
Mason  and  Purcell,  Bradley  &  Dl?et,  for 
respondentB. 


EUilOTT.J.  This  Is  an  appeal  by  the  State 
of  Minnesota,  tnm  an  order  ct  the  district 
conrt  vacating  and  setting  aside  an  order 
permitting  the  institution  of  proceedings  in 
quo  warranto  against  tlie  village  of  Kent  and 
Its  officers  and  tmatees.  The  wxit  waa  is- 
sued upon  an  information  exhibited  by  the 
Attwney  General  of  the  state,  acting  ex 
officio  on  behalf  of  the  public,  and  not  upon 
the  relation  of  a  private  relatw.  It  recited 
Hiat  because  of  certain  Irregnlarttlee,  tbereln 
fully  set  forth,  tbe  village  bad  never  been 
legally  Incorporated,  and  that  tbe  pretended 
incorpmtlon  bad  no  force  or  effect.  Tb^ 
writ  was  duly  Issued  on  May  17,  1906.  On 
June  5th  the  respondent  moved  to  iHwmwi 
the  InfbrmatloD  and  writ  on  the  gramnds  (1) 
that  the  court  had  no  Jurisdiction  In  the 
premises,  and  (2)  that  the  cause  of  actiim 
was  not  a  proper  case  for  quo  warranto  in 
the  district  court,  and  that  by  reasm  of 
qwdal  and  exertional  drcnmstances  in- 
volving tbe  corpwate  existence  of  a  mnnld- 
pal  corporation  and  the  interest  and  con- 
venience of  tbe  public,  application  tor  said 
writ  should  have  been  made  to  tbe  Supreme 
Court  ot  the  state.  The  writ  bad  lieen  made 
returnable  on  that  date,  and  a  motion  seons 
then  to  have  been  made  to  dismiss  the  in- 
formation on  the  ground  (1)  that  It  was  not 
a  proper  case  for  quo  warranto  In  tbe  district 
court,  and  (2)  that  tbe  order  pmultting  tbe 
issue  of  the  writ  had  been  'inadvertoitly 
made  without  condderatlon  and  witliont  tb» 
conrt  having  exercised  any  discretion  tliere- 
in."  The  motion  was  granted  iq>on  Iwth 
grounds.  The  state  contends  that  the  trial 
court  erred  In  granting  this  motion,  because 

(1)  it  had  full  and  complete  Jurisdiction  and 

(2)  the  Attorney  General  bad  the  rl^t  to  In- 
stitute tbe  proceedings  without  the  consent 
of  tbe  court,  and  (3)  even  if  the  court  bad 
any  discretion  In  tbe  matter,  having  once 
Issued  the  writ,  ite  discretion  was  exhausted, 
and  it  was  then  Its  duty  to  hear  and  de- 
termine the  cause  upon  the  merits. 

1.  We  do  not  understand  counsel  for  the 
respondent  to  seriously  contend  that  tbe  dis- 
trict court  was  without  Jurisdiction  to  enter- 
tain and  determine  this  proceeding.  Chapter 
80,  8  1,  Rev.  SL  1851,  abolished  the  writ  of 
quo  warranto  and  proceeding  upon  informa- 
tloQ  In  the  nature  of  quo  warranto ;  but  that 
statute  was  repealed  by  chapter  122,  Gen. 
St.  1866,  which  revived  the  writ  as  a  com- 
mon-law writ  to  be  Issued  in  a  proper  case 
by  the  district  court,  as  the  court  of  general 
orginal  Jurisdiction,  the  historical  successor 
of  the  Court  of  King's  Bench.  State  v.  Otis, 
6S  Minn.  275,  59  N.  W.  1015;  Stote  v. 
Lockerby,  57  Minn.  411,  59  N.  W.  495.  This 
court  also  has  original  Jurisdiction  In  quo 
warranto,  but  the  Constitution  and  statutes 
recognize  the  desirability  that  such  proceed- 
ings should  ordinarily  be  instituted  In  the 
lower  courts.  Under  Gen.  St  1894,  S  4823. 
the  Supreme  Court  will  not  order  tbe  writ 
to  Issue  vhea  "there  li  a  remedy  In  some 
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otber  court  which  is  at  all  adequate."  Gen. 
St.  1894,  S  4823  (Gen.  St  1878,  C.  63,  « 
1),  which  provides  for  the  exercise  of  the 
JnrlBdictlon  authorized  by  article  8,  i  1,  of 
the  Constltotion,  empowers  the  Supreme 
Court  to  Issue  quo  warranto  writs,  "subject 
to  such  relations  aud  coudltions  as  the 
court  may  prescribe."  These  conditions  are 
prescribed  in  State  v.  Otis,  supra,  where  It 
was  said:  "This  court  will  not  grant  such 
appllcaUons  if  there  la  a  remedy  In  some 
other  court  which  Is  at  all  adequate,  unless 
under  special  and  exceptional  circumstances, 
as,  for  Instance,  that  there  will  be  great 
Injury  and  inconvenience  to  the  public  by 
reason  of  the  delay  and  uncertainty  caused 
by  commencing  in  the  lower  court  and  awalt- 
ing  a  final  determination  on  appeal  to  this 
court"  State  v.  Dowlin,  33  Minn.  536,  24 
N.  W.  188;  State  v.  Gates,  35  Minn.  385,  28 
M.  W.  927 ;  SUte  v.  Morlarty,  82  Minn.  68. 84 
N.  W.  405.  But  It  will  be  noted  that  it  is  the 
discretion  of  this  court  and  not  that  of  the 
district  courts,  which  is  referred  to  In  the 
statute.  The  Jurisdiction  of  the  Supreme 
Court  being  to  a  certain  extent  Tolontary, 
It  may  decline  to  order  the  writ  to  issue  In 
a  case  which  comes  within  the  conditions, 
even  though  the  district  court,  under  the 
same  drcumBtances,  would  have  no  right  to 
refuse  it  The  law  which  confers  original 
jurisdiction  upon  this  court  expressly  au- 
thorizes it  to  define  the  conditions  under 
-which  it  will  be  exercised ;  but  the  Juris- 
diction is  conferred  on  the  district  courts 
-without  any  such  limitations.  Their  Juris- 
diction is  complete,  and  in  the  exercise  there- 
of they  have  a  Judicial  discretionary  power 
to  grant  or  refuse  leave  to  file  informations 
In  the  nature  of  quo  warranto  wboi  lyiplled 
for  by  individuals. 

2.  It  is  further  contended  that  even  if 
the  court  had  any  discretion  in  the  matter 
of  allowing  the  Information  to  be  filed  and 
the  writ  to  issue,  it  was  exhausted  when  the 
court  once  exercised  Its  discretion  and  al- 
lowed the  information  to  be  filed  and  the 
writ  to  Issue,  and  nothing  thereafter  re- 
mained for  It  to  do  but  try  and  determine  the 
issues  of  law  and  fact  in  accordance  with  the 
rules  of  law  as  In  ordinary  cases.  In  People 
T.  Regents.  24  Colo.  176,  40  Pac.  286.  Mr. 
Justice  Campbell  said:  "The  authorities 
seem  to  be  unanimous  that  when  once  the 
discretion  of  the  court  In  which  the  pro- 
ceeding Is  brought  has  been  exercised  and 
the  p^mlsslon  given  to  relator  to  file  an  In- 
formation, such  discretion  la  exhausted,  and 
nuy  not  be  recalled;  but  on  the  contrary. 
the  court  must  then  proceed  to  determine 
the  controversy  the  same  as  any  other  upon 
the  law  and  facts."  In  Spelling,  Extr.  Rem. 
▼oJ,  2,  (  1777,  It  Is  said :  "Where,  however, 
ihe  court  has  in  the  exercise  of  its  discre- 
tion permitted  the  information  to  be  filed. 
Its  dlscretl<»iary  power  Is  thereby  exhausted, 
and  the  issues  of  fact  and  law  as  presented 
most  at  the  trial  bs  determined  according 


to  the  strict  rules  of  law  as  in  ordinary 
cases."  In  State  v.  Brown,  5  R.  I.  1,  the 
court  said:  "The  discretion  to  allow  In 
such  a  case  the  filing  of  an  information  of 
this  character  is,  as  we  apprehend,  all  the 
discretion  which  courts  of  authority  Justly. 
When  the  information  Is  filed,  all  the  dis- 
cretionary power  of  the  court  1b  expended." 
To  the  same  effect  are  High,  Extr.  Rem.  ( 
606;  People  v.  Golden  Rule  et  al.,  114  111. 
34,  28  N.  E.  883;  People  v.  Paisley,  81  IlL 
App.  52;  Place  v.  People,  83  111.  App.  84; 
State  T.  Elliott,  18  Utah.  200,  44  Pac.  243; 
State  V.  Sban^  36  W.  Va.  230,  14  8.  E.  1001. 
And  see  Rex  v.  Brown,  4  T.  R.  276.  Mr. 
Justice  Campbell's  statement  that  tbe  au- 
thorities seem  to  be  unanimous  Is  hardly 
correct,  as  there  are  cases  which  hold  that 
this  discretionary  control  remains  with  the 
court  until  the  case  Is  finally  determined, 
and  that  where  leave  is  improvldently  given 
the  court  may.  upon  the  hearing,  refuse  re- 
lief upon  the  same  grounds  upon  which  it 
might  originally  have  refused  leave  to  filf 
the  information.  People  v.  Wild  Gat  Special 
Drainage  DIst,  31  111.  App.  223;  People  v. 
Hamilton,  24  111.  App.  609 ;  State  v.  Hoff,  88 
Tex.  297,  81  S.  W.  290 ;  State  v.  Claggett  73 
Mo.  888.  We  are  of  the  opinion  that  tbe  court 
exhausts  Its  discretiou  when  It  exercises  it  up- 
on the  preliminary  application  for  leave  to 
file  the  Information.  This  presumes,  however, 
that  the  court  actually  exercises  Its  discretion, 
and  does  not  deprive  It  of  the  right  to  dismiss 
the  proceedings  if  it  subsequently  appears 
that  it  acted  improvldently  or  through  in- 
advertence and  under  a  misapprehension  of 
facts.  Gilroy  v.  Comm.,  105  Pa.  484 ;  Comm. 
v.  KlsUer,  149  Pa.  350,  24  Aa  216.  Under 
such  circumstances  no  Judicial  discretion  is 
exercised. 

8.  But  has  the  court  any  power  to  refuse 
to  allow  the  Information  to  be  filed  in  a  case 
such  as  the  record  here  discloses?  This  ques- 
tion cannot  be  answered  Intelligently  with- 
out some  consideration  of  tbe  origin  and  de- 
velopment of  the  writ  of  quo  warranto  and 
the  Information  in  the  nature  of  the  writ  of 
quo  warranto,  and  also  of  the  practice  and 
procedure  at  common  law  and  under  the 
early  English  statutes,  which  were  a  part  of 
the  common  law  as  It  waa  adopted  in  this 
country.  The  historical  phase  of  the  subject 
will  be  found  aomevifhat  extensively  present- 
ed In  State  v.  Elliott  18  Utah.  200,  44  Pac. 
248,  State  V.  Ashley,  1  Ark.  304,  High.  Extr. 
Rem.  (3d  Ed.)  t  605,  and  in  Blackstone's  Com- 
mentaries, bk.  3. 

A  very  brief  r6sum6  only  Is  sufiSclent  to 
show  beyond  the  possibility  of  doubt  or  cavil 
that  the  ancient  writ  of  quo  warranto  and 
the  Information  in  the  nature  of  quo  warran- 
to at  common  law  Is  and  always  was  a  writ 
of  right  at  the  Instance  of  the  Attorney  Gen- 
eral ex  officio,  as  the  representative  of  the 
Crown,  commonwealth,  or  state  As  said  by 
Chief  Justice  Com^ys,  "the  writ  of  quo  war- 
ranto had  its  existence  In  the  womb  of  the 
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ocHnnKm  law  before  the  time  of  the  CrtiBadefl, 
altbongh  nerer  appearing  npon  the  statute 
book,  as  aided  parliamentary  provision  for 
Its  exercise  nntU  the  time  of  the  first  Rich- 
ard." State  T.  Stewart;  6  Honst  (Del.)  859. 
It  iMued  out  of  Ghancery,  and  was  returnable 
at  first  before  the  King's  Bench  at  West- 
minster, and  at  a  later  period  before  the 
Jasticea  In  eyre.  When  these  Justices  were 
displaced  by  tb»  judges  on  the  rarions  dr- 
cults,  the  writ  became  again  returnable  be- 
fore the  justices  at  Westminster.  In  the 
unusually  felicitous  words  of  Coke,  "with 
justices  in  eyre  tills  branch  llred,  and  with 
them  it  died."  This  was  the  ancient  writ,  a 
writ  qi  right  for  the  King,  against  him  *Vho 
claims  or  usurps  any  office,  fntnchlse.  or  lib- 
erty, to  inquire  by  what  authority  be  supports 
his  claim.  In  order  to  determine  the  right" 
Blackstone,  bk.  8,  c.  12,  p.  5.  The  proce- 
dure upon  this  writ  was  complicated  and  cum- 
bersome, and  this,  In  connection  with  the 
fact  that  the  Judgment  was  conclusive,  even 
against  the  Grown,  led  to  its  abandonment 
and  the  Introduction  of  the  Information  In 
the  nature  of  quo  warranto.  The  ancient 
writ  was  a  purely  dTlI  proceeding,  and  the 
Judgmmt  never  Involved  more  than  seizure 
of  the  flranchise  by  the  Crown.  The  intar- 
matUm  which  took  Its  place  was  a  criminal 
proceeding,  and  Involved  fine  and  imprison- 
ment, as  well  as  the  ouster  of  the  defendant 
from  the  usurped  franchise.  It  lost  this 
character,  however,  long  before  the  American 
Revolution,  although  the  form  of  &  criminal 
proceeding  was  retained  In  England  until  St 
47  &  48  Vict  c  61,  p.  15,  which  provided  that 
"proceedings  In  quo  warranto  shall  be  deem- 
ed to  be  civil  proceedings  whether  for  the 
purpose  of  appeal  or  otherwise."  In  some 
of  the  states  the  old  form  is  still  retained, 
and  informations  of  this  cliaracter  are  in 
toxm  criminal,  although  In  substance  purely 
civil. 

The  ancient  writ  thus  became  obsolete  in 
England,  and  the  proceeding  by  Information 
In  the  nature  of  quo  warranto  cnme  Into  use. 
Informations  In  the  nature  of  quo  warranto 
were  either  (1)  such  as  were  filed  by  the  At- 
torney General  ex  officio  on  behalf  of  the 
crown,  or  (2)  those  exhibited  by  the  Master 
of  the  Crown  Office  on  the  relation  of  some 
private  Individual.  The  abuse  of  the  right 
which  the  Master  of  the  Crown  Office  exer- 
cised of  filing  such  Informations  on  his  own 
discretion  at  the  instance  of  private  per- 
sons who  were  not  named  as  relators 
led  to  the  enactment  of  St  4  &  5  Wm. 
&  Mary,  c.  18,  which  made  It  necessary  for 
a  person  who  desired  to  file  such  an  Informa- 
tion to  obtain  permission  to  do  so  from 
the  court  and  enter  Into  a  recognizance  for 
the  sum  of  £20.  Rex  v.  Hertford,  Salk. 
376.  This  statute  was  restrictive  In  its  oper- 
ation, and  the  purpose  was  to  restrict  the 
powers  of  the  Master  of  the  Crown  Office  to 
vex  and  oppreas  the  King's  subjects.  It  wUl 
be  noted  that  the  act  Id  no  way  restrained  or 


restricted  the  power  of  the  Attorney  Genial 
when  acting  ex  officio  on  behalf  of  the  gen- 
eral public.  It  related  solely  to  proceedings 
Bought  to  be  instituted  by  the  Master  ot  the 
Crown  Office  at  the  instigation  of  private  in- 
dlTldtials.  This  is  also  true  of  the  famoia 
St  0  Anne,  e.  20,  the  sul>stance  of  which  lias 
heen  embodied  in  so  many  American  statutes 
relating  to  the  subject  of  quo  vrarranto.  As 
we  have  seen,  the  former  act  was  restrictive, 
bnt  tbe  statute  of  Anne  was  enacted  for 
"rendering  the  proceedings  npon  writs  of 
mandamus  and  informations  in  the  natnre 
of  quo  warranto  more  speedy  and  efTectnal 
and  far  the  more  easy  trying  and  detmnln- 
ing  the  rights  of  officers  in  franchises  and 
boroughs."  In  contrasting  these  two  stat- 
utes, Mr.  Justice  Wilmot,  in  Rex  v.  Trelauney. 

8  Burr.  1616,  said  "that  the  two  acts  ot  Par- 
liament (St  4  &  5  Wm.  &  Mary,  c  18,  and  St 

9  Anne.  c.  20)  relate  to  quite  different  ob- 
jects and  are  the  reverse  of  each  other.  The 
former  restrains  the  clerk  of  the  crown  in 
the  court  ot  King's  Bench  from  «hlbit- 
Ing  or  filing  information  without  leave  of  the 
court  In  cases  where  all  subjects  might  be- 
fore the  making  of  that  act  have  made  use 
of  the  King's  name  without  such  leave.  The 
latter  lets  in  every  person  who  deslrea  It  to 
make  use  of  his  name  in  prosecuting  usmpers 
of  franchises,  whereas  before  no  subject 
could  have  done  so;  but  it  provides  that  these 
informations,  as  well  as  those  tat  misde- 
meanors, mnst  be  undo-  the  leave  and  dis- 
cretion of  the  court  and  the  court  ought  not 
to  give  such  leave  without  sufficient  reason.*' 

We  thus  find  that  the  common  law  as  we 
received  it  provided  for  the  Information  in 
the  natore  of  quo  warranto  In  two  classes 
of  cases,  and  that  these  two  classes  in- 
cluded <1)  those  filed  by  the  Attorney  Gen- 
eral ex.  af&clo  on  behalf  of  the  Crown,  and 
(2)  th(Ae  allowed  by  the  court  to  be  ex- 
hibited by  the  Master  of  the  Crown  OflBce 
at  the  Instance  of  a  private  individual.  The 
second  class  includes  (a)  those  relating  to 
corporate  franchises,  which  were  the  most 
numerous,  and  to  which  alone  St  9  Anne, 
c  20,  applied,  and  <b)  all  others  exhibited 
at  the  Instance  of  private  relators. 

The  ancient  common-law  writ  of  quo 
warranto  was  a  writ  of  ri^t  for  the  King, 
and  Issued  as  of  course  at  the  Instance  of 
the  Attorney  Qfineral.  4  Blackstone.  p.  3(M»: 
Abbot  of  Strata  Mertella,  6  Coke.  40;  Rex 
v.  Phillips.  4  Burr.  2000;  Rex  v.  Staverton, 
Yelverton  190,  1  Bulst  64;  Wbelcbel 
Wiley.  76  Ga.  647.  After  the  ancient  writ 
was  displaced  by  the  Information  In  the  na- 
ture of  quo  warranto,  no  one.  so  far  as  we 
have  be^  able  to  discover,  ever  questioned 
the  right  of  the  Attorney  General  to  appear 
ex  officio  as  the  representative  of  the  Crown, 
institute  the  proceedings  without  leave  of 
court,  and  have  the  questions  raised  de- 
termined on  their  merits  according  to  the 
laws  applicable  thereto,  Rex  r.  Phillips,  S 
Burr.  U66,  pw  Lord  Hiuufleld.  Itie  euty 
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authorities  ue  aniformly  to  ttali  effect 
Thus:  "Qno  warranto  Is  In  the  nature  of 
a  writ  of  rlffht  tor  the  King,  against  him 
who  usurps  or  claims  anj  franchise  or 
liberty  to  say  by  what  anthorlty  be  claims 
tbem."  Comyn'R  Digest.  100.  "It  seenu 
to  be  the  established  practice  at  this  day 
not  to  admit  of  the  filing  of  any  Information 
(except  those  exhibited  in  the  name  of  his 
majesty's  Attorney  Oeneral)  without  first 
making  a  mle  on  the  person  complained 
of  to  show  cause  to  the  contrary."  Bacon's 
Abr.  tit  "Information"  (d) .  "Informations  In 
the  natnre  of  quo  warranto,"  says  Cole, 
"may  be  divided  Into  two  classes:  (1)  In- 
formation exhibited  by  and  in  the  name  of 
the  Attorney  General  ex  officio,  wlthont 
any  relator,  and  which  are  filed  without 
leave  of  conrt,  or  any  recognizance  being 
entered  Into;  (2)  Informations  exhibited  to 
and  In  the  name  of  the  Queen's  Coroner  and 
Attorney,  at  the  instance  of  a  relator,  or 
relators,  which  cannot  in  any  case  be  filed 
without  leave  of  court"  Cole  on  Informa- 
tion (Law  Lib.  vol.  40)  81,  118.  "Bx 
ofilcio  Informations  are  filed  hy  the  Attor- 
ney  General  In  his  own  name,  without  any 
relator,  without  leave  of  the  court,  and  with- 
out any  recognisance."  Heard's  Short  ^ 
Bern.  112.  "As  regards  the  necessity  of 
applying  for  leave  of  court  before  filing  the 
information,  a  distinction  is  taken  between 
cases  where  the  proceedings  are  instituted 
by  the  Attorn^  General,  ex  oCBdo  and  with- 
out any  relator,  and  cases  where  they  are 
brought  upon  the  relation  of  a  private  citi- 
zen. In  the  form^  class  of  cases  the  In- 
formation Is  filed  as  of  course,  without  leave 
of  court ;  but  in  the  latter  class  the  informa- 
tion may  be  filed  only  by  leave  of  conrt  first 
bad  and  obtained  for  that  purpose,  and  the 
application  Is  not  granted  as  of  course,  but 
reste  in  the  sound  discretion  of  the  court** 
High,  Bx.  Rem.  i  707. 

It  may  be  noted  In  passing  that  at  com- 
mon law,  when  the  Information  Is  filed  by 
the  Attorney  General,  no  relator  need  be 
named  (2  Selwyn's  N.  P.  [9th  Ed.]  1166, 
Bullen,  N.  P.  207;  Turltory  ex  rel.  Parkw 

Smith,  S  MIna  240  [Oil.  164],  74  Am.  Dec 
740;  Bartiett  v.  State,  18  Kan.  90;  State 

Sharp,  27  Minn.  8a  0  N.  W.  406)  and 
that  the  mention  of  a  relator  nnder  such 
drenmstancea  Is  merely  surplnsage,  wlildi 
■will  be  rejected  (Dennlson,  J.,  in  Rex.  t. 
William,  1  Burr.  408;  People  v.  Sutter,  117 
OaL  604,  40  Pac.  786).  In  King  v.  Trevenen. 
2  B.  A  AM.  479;  Chief  Justice  Abbott  said : 
**Wliere  a  corporation  acte  contrary  to  the 
franchlaes  whldi  have  been  granted  to  it 
and  Invades  the  righto  of  the  crown,  the 
Attorney  General  of  his  own  authority,  and 
without  any  appllcatiw  to  this  conrt  for 
leave,  may  exhibit  an  Inftwmation  against 
them." 

Where  the  common-law  procedure  pre- 
vails either  by  statutory  enactment  or  adop- 
tion by  the  coorta,  the  aothoritlaa  In  this 


country  uniformly  sustain  the  rl^ht  of  the 
Attorney  General  to  tbe  writ  when  the  In- 
formation Is  filed  by  him  in  bis  official  char- 
acter as  the  representative  of  tbe  state. 
In  the  recent  case  of  Meehan  v.  Bacbelder 
(N.  H.)  SO  Atl.  620,  Bingham,  J.,  said :  "Tbe 
Attorney  General  ex  officio  has  the  right 
to  bring  an  Information  in  the  nature  of 
a  quo  warranto  to  try  the  title  to  a  public 
office,  and  Is  not  compelled  to  ask  leave  of 
the  court"  In  Atty.  Gen.  v.  Delaware  & 
B.  B.  R.  Co.,  38  N.  J.  Law,  282,  Mr.  Justice 
Dixon  said:  "When  facte  exist  which,  in 
the  opinion  of  the  Attorney  General,  call 
for  a  qno  warranto  information,  be  has  tbe 
right  to  present  It  without  leave  asked  of 
any  one.  In  that  respect  be  represente  the 
sovertignty,  whose  attorney  be  Is.  Such 
power  existed  unquestionably  at  common 
law,  and  neither  the  stetute  of  8  Anne  nor 
our  own  stetute  In  any  way  abridged  It 
Before  St  9  Anne  quo  warranto  Informations 
were  filed  either  by  the  Atiorney  or  Solicitor 
General  ex  officio,  or  by  an  officer  of  the 
court  under  the  direction  of  the  court,  at 
the  Instance  of  parties  concerned.  Such 
officer.  In  the  King's  Bench,  was  tbe  Master 
of  the  Crown  Office.  The  stetute  of  9  Anne 
merely  regulated  the  practice  in  some  cases 
of  this  latter  class,  requiring  the  parties 
concerned  to  be  named  as  relators  and  to 
become  respontible  for  costs,  etc.  Our 
stetute  substitutes  the  Attorney  General  for 
this  Master  of  the  Crown  Office,  and  er- 
tenda  the  range  of  tbe  act ;  bat  In  such  case 
the  Attorney  General  Is  only  nominally  a 
party,  a  mere  officer  of  the  court,  subject 
to  Ite  control.  He  Is  not  there  as  Attorney 
General,  exercising  in  the  cause  that  power 
which  sncb  officer  had  at  common  law  and 
which  he  still  wields  when  he  appears  ex 
officio."  In  Miller  v.  Seymour,  67  N.  J. 
Law,  482,  61  AtL  719,  it  was  held  that  when 
the  Attorney  General  ex  officio  files  an  In- 
formation In  the  nature  of  a  quo  warranto, 
the  leave  of  conrt  to  file  is  not  necessary. 
The  court  said:  "O^Is  proceeding  most  be 
regarded  as  nnder  our  stetnto  of  1105  (Gen. 
St  p.  2682),  which  Is  a  copy  substentially 
from  St  9  Anne.  c.  20.**  Stete  v.  Patterson 
&  H.  Turnpike  Co.,  21  J.  Law,  0.  And 
see  Gibba  v.  Somen  Point  49  N.  J.  Lew, 
617,  10  Ati.  377.  In  Stete  v.  Elliott,  13  Uteh, 
aOi,  47  Pac  248,  It  was  said  that  an  officer 
representing  the  stete  has  the  right  to  file 
an  Information  as  of  course,  without  leave 
of  court  In  Commonwealth  v.  Allen,  328 
Mass.  808;  Chief  Justice  Gray  said:  "This 
is  an  Information  at  common  law  •  *  • 
for  the  usurpation  of  an  office,  which  the 
Attorney  General  haa  the  rl^t  to  file  ex 
officio,  and  In  the  name  and  behalf  of  the 
commonwealth  at  his  own  discretion,  and 
leave  to  file  which  tbe  court  has  no  anthor- 
1^  to  grant  or  withhold,  and  the  mention 
of  relators  Is  mere  snrpluaage,  and  does  not 
affect  the  validity  of  the  Information  or  the 
form  ot  tbe  Jndsment  t»  be  lendered  there- 
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on."  Atty.  Gen.  t.  Sulliran,  IfiS  Masa.  446, 
40  N.  E.  843,  28  L.  R.  A.  455.  In  Hanpt  T. 
Rogers,  170  Mass.  71,  48  N.  B.  1080,  the 
court  said:  "Tbis  court  has  no  authority 
to  direct  tlie  Attorney  General  to  file  an 
Information  in  the  nature  of  a  quo  warranto. 
He  l8  not  an  ofilcer  of  the  court,  but  an  ot&- 
cer  of  the  commonwealth,  and  In  the  per- 
formance of  hl8  official  duties  he  la  not 
anhject  to  the  discretion  of  the  court  In 
Qoddard  t.  Smlthett,  B  Gray,  116,  the  court 
explained  the  practice  of  the  Court  of  King's 
or  Qneen'B  Bench  In  England  tn  directing 
the  Master  of  the  Grown  Ofilce  to  file  an 
Information  In  the  natnie  of  a  aw>  vaiy 
ranto  on  application  of  a  private  person. 
The  court  fben  say:  'B.ut  there  being  no 
corresponding  office  or  officer  In  this  com- 
monwealth, having  anthorlly  at  cconmon  law 
to  prosecute  In  the  name  and  behalf  of  the 
public,  and  at  the  same  time  an  i^cer  of 
tUs  court  and  subject  to  ite  orders  and 
directions,  no  corresponding  practice  could 
prevail  here.'  The  court  also  say-  of  8U<A 
an  Information  that,  'when  filed  by  tbe 
Attorney  General,  It  Is  done  at  his  own  dis- 
cretion, according  to  bis  own  view  of  the 
rlghte  of  the  government,  without  leave  of 
court,  nor  will  the  conrt  direct  or  advise 
him  on  the  subject'  ** 

Quo  warranto  is  a  writ  ot  rU^t  for  the 
commonwealth  against  one  who  usurps  or 
claims  franchises  or  liberties.  Com  v.  Dll* 
ion,  81  Pa.  41 ;  Com.  v.  Waiter,  8S  Pa.  100. 24 
Am.  Bep.  154.  In  State  v.  Qleason,  12  Fla. 
190,  where  the  history  and  use  of  the  writ 
of  quo  warranto  received  elaborate  con- 
sideration Mr.  Justice  Westcott  said:  'The 
office  of  Attorney  General  Is,  In  many  re- 
spects, judicial  In  Its  dmracter.  and  he  Is 
clothed  with  a  oonsiderable  discretinu  The 
ai^noprlate  and  proper  function  of  courte  Is 
to  hear  causes  that  the  citizen  of  the  state 
may  see  proper  to  Institute  and  there  are 
but  few  cases  in  which  they  can  exercise  a 
discretion  to  r^use  to  hear  them.  The  At 
tomey  General  bting  Intimately  associated 
with  the  other  departments  of  the  govern- 
ment, being  as  well  the  proper  I^al  advign 
of  the  executive  as  the  legislative  department 
of  the  government,  it  la  highly  proper,  when- 
ever the  right  to  a  public  office  is  to  be  tried, 
ttiat  he  should  be  clothed  with  a  discretion 
In  the  premises  whl<±  should  be  exercised 
Independently  of  the  courte  in  actions  of  this 
character.  •  •  •  This  dbicretion  is  vested 
In  the  Attorney  General,  If  be  exercises  it 
Improperly,  there  Is  another  tribunal,  the  peo- 
ple, in  their  Grand  Inqaest,  the  assembly,  to 
punish  him."  In  Missouri  It  has  long  been 
the  eetebllshed  rule  that  the  Attorney  General 
may  ex  officio  file  an  information  in  the 
nature  of  a  writ  of  quo  warranio  without 
leave  of  court  as  a  matta*  of  course.  "It  is 
the  settled  law  of  this  state,"  said  Mr.  Justice 
Sherwood,  in  Stete  v.  Equitable  Loan  ft  Inv. 
Ass'n,  142  Mo.  825,  41  S.  W.  916,  "that  such 
officer  can,  of  his  own  motlm  and  without 


leave  of  this  conrt,  file  an  Informatifm  in 
quo  warranto,  and  take  all  other  snbseqaent 
and  necessary  steps  to  have  such  cause  thus 
instituted  passed  upon  and  determined. 
State  V.  BernoQdy,  36  Ho.  279;  State  v. 
McAdoo,  86  Mo.  4S2;  State  v.  Steers,  44  M& 
228;  State  v.  Bishop,  44  Mo.  229;  State  v. 
Townsley,  56  Mo.  107 ;  State  v.  Rose,  84  Mo. 
198 ;  State  V.  McMillan,  108  Mo.  1S3,  18  S.  W. 
784.  See.  also,  Short,  Mand.  ITS;  HIsfa.  Sx. 
Rem.  (2d  Ed.)  |  45,  and  cases  dted.  Tbte  bai 
beat  the  rule  of  this  state  ever  since  State 
V.  Heny,  8  Mo.  278."  See.  also,  State  r. 
Lindell  By.  Co.,  161  Mo.  16%  62  8.  W.  248; 
State  T.  Balcom,  71  Ma  App.  27;  State  v. 
Bland,  144  Mo.  684^  46  B.  W.  440,  41  I..  B.  A 
2»7;  State  Berkeley,  140  Mo.  184^  41  S.  W. 
732;  State  v.  McSpaden,  137  Mo.  62a  89  S.  W. 
81;  State  T.  Town  of  Mansfield,  89  Ma  Appi 
146,  72  S.  W.  471.  The  control  of  the  AtttK^ 
ney  General  over  each  proceedings  is  recog- 
nised in  State  ▼.  Agee,  105  T«m.  688.  69  8-  W. 
840.  See,  also.  People  t.  Begmte  of  State 
Unlver^t7,  24  Colo.  176.  40  Pa&  286.  and 
State  V.  DeUessdlne^  1  MoCord  (S.  C)  52. 
In  State  V.  Brown,  6  B.  I.  1,  Chief  Jnstioe 
Ames  said;-  "HUm  information  in  this  case 
was  filed  the  Attorney  General  by  virtue 
of  the  inherent  authority  at  tds  office; 
*  *  *  It  is  very  true  that  In  cases  hi 
wfaldi  a  private  relator  moves,  ss  be  may,  to 
be  permitted  to  use  the  name  of  the  state  for 
the  purpose  of  inquiring  by  what  warrant 
an  individual  hotds  and  exercises  a  public 
office,  the  motion  Is  subject  to  the  regulated 
discretion  of  the  court  The  neoeaslty  or 
the  policy  of  making  the'  inquiry,  and  eva 
the  position  and  motives  of  the  relator  In 
proposing  it,  are  aU  mattes  considered  luf 
the  court,  in  the  exercise  of  their  dlsoetion 
in  granting  such  a  motion,  slnoe  a  court  of 
jnstioe  will  not  allow  the  name  of  the  state 
to  be  used  and  tto  own  time  to  be  occupied. 
Impropwly  or  unnecessarily,  w  merely  to 
feed  the  grudge  of  a  relator  who  has  no 
totoest  in  tlie  matter  of  inquiry,  to  the  dis- 
turbance of  the  public  peac&"  See  Atty.  Gen. 
V.  liorman,  69  Mich.  167.  26  N.  W.  Sll,  60  Am. 
Rep.  287;  Comm.  v.  Walttf,  83  Pa.  107.  SI 
Am.  Dec.  154  (leave  necessary  when  the  At- 
torney General  merely  allows  private  coim- 
sel  to  use  his  name) ;  McDonald  v.  Board  of 
Snp'rs  of  Alcona  Co..  91  Mich.  459,  51  N.  W. 
1114;  People  V.  Hartwell,  12  Mich.  522,  86 
Am.  Dec.  70;  State  v.  Seattle  Gas  Co.,  28 
Wash.  488,  68  Paa  946,  70  Pac.  114. 

It  Is  thus  apparent  that  subject  to  the 
requirementa  of  particular  statutes  relat- 
ing the  procedure  In  qno  warranto,  0ie  gen- 
eral rule  in  this  country  is  substantially  that 
of  the  ciommon  law  after  St  0  Anne,  a  20. 
The  only  case  to  which  our  attention  has 
been  called  which  directly  sustains  the  con- 
tention of  respondent  is  State  v.  Leatberman. 
38  Ark.  81,  in  which  the  conrt  snstalned  a 
demurrer  to  an  Information  ahlblted  by  the 
Attorney  General  on  the  ground  that  the 
state  had  by  aoqulesoenee  lost  tte  rlfftat  t» 
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question  tbe  legal  exlBtence  of  the  respondent 
corporation.  It  was  admitted  that  "to  apply 
this  diacretlon  to  proceedings  on  tbe  part  ot 
tbe  state  berself,  without  any  private  relat- 
or." waa  a  d^rtnre  from  tbe  general  rule. 
Other  cases  dted  by  tbe  respondent  are  not 
In  coDflict  with  tbe  rale  as  we  have  stated  it 
Atty.  Gen.  v.  Brie  &  K.  By.  Co.,  56  Mlcb.  15, 
ao  N.  W.  696,  was  a  proceeding  to  forfeit  the 
charter  of  a  private  corporation,  and  waa 
plainly  controlled  by  the  terms  of  the  statute. 
Hr.  Justice  Campbell  said:  "The  statute  now 
In  force  on  the  subject  of  quo  warranto  re- 
quires leave  before  snch  information  is  filed 
and  makes  the  granting  here,  as  in  England, 
discretionary."  This  Is  also  true  of  Capital 
City  Water  Co.  v.  State,  106  Ala.  406,  18 
South.  62,  29  L.  B.  A  743.  In  Lamoreaox  v. 
Atty.  Gen.,  88  Mich.  146.  50  N.  W.  812,  the 
court  exercised  the  power  to  require  the  At- 
torn^ General  to  set  the  machinery  of  tbe 
law  in  motion,  and  upon  a  proper  and  prima 
fade  showing  to  file  an  Information  In  the 
nature  of  quo  warranto  to  test  tbe  right  ot 
an  Incumbent  to  the  office  of  sheriff.  A  sim- 
ilar control  over  tbe  Attorney  Oeaeral's  dis- 
cretion In  permitting  sndi  proceeding  to  be 
instltated  was  exercised  by  tbe  court  In 
State  T.  Dahl  (Minn.)  71  N.  W.  910.  But 
tbese  cases  both  arose  on  the  attempt  of  a 
private  citizen  to  induce  the  Attomeiy  Gen- 
eral to  act  They  were  instances  of  the  class 
over  which  the  courts  have  exercised  discre- 
tionary control  ever  since  tbe  statute  of  Anne 
was  enacted.  That  the  Lamoreaux  Case 
falls  within  this  class  clearly  appears  from 
the  quotation  there  made  from  Vrooman  v. 
Micble,  09  Mlcb.  42,  36  N.  W.  749,  where 
tbe  court  said:  "Courts  can  never  act  un- 
less upon  some  reasonable  sbowlng,  and,  as 
it  is  Qontrary  to  public  policy  to  allow  per- 
sons to  be  needlessly  annoyed  by  vexatious 
claims,  tbe  statute  which  has  long  existed 
In  Dagland,  while  It  allows  the  public  repre- 
SMitative,  who  Is  the  Attorney  General  or 
some  other  high  official,  to  proceed  ex  officio, 
does  not  as  construed,  permit  a  relator  to 
proceed  with  exacting  a  very  precise  and 
positive  showing."  State  v.  McLean  Co.,  11 
N.  D.  366,  92  N.  W.  886,  also  grew  out  of  a 
contest  between  the  Attorney  Genera!  and  a 
private  relator.  State  v.  Des  Moines,  96 
Iowa,  521,  65  N.  W.  818,  81  L.  B.  A.  186,  69 
Am.  St  R^.  381,  was  brought  upon  the  rela- 
tion of  an  Individual.  People  ex  rel.  War- 
fleld  V.  Sutter  St  Ry.  Co.,  117  Oal.  604,  49 
Pac.  786,  arose  upon  an  Information  filed  by 
the  Attorney  General  upon  tbe  relation  of  a 
private  person,  and  It  was  held  that  the 
Attorney  General  could  not  tbereaftor  himself 
dismiss  tbe  proceedings  wlUwnt  an  order  of 
court 

Tba  dlattnctlon  between  proceedings  ttw 
Attorney  General  and  those  sought  to  be 
commenced  by  private  relators  being  thus 
clearly  defined  at  common  law,  boUi  befcm 
and  after  the  statute  of  Anne,  It  remaina 
to  be  seen  whetbw  tbe  common-law  prao- 


tlce  has  been  changed  by  the  statutes  and 
dedslons  of  this  state.  A  careful  examina- 
tion leads  us  to  tbe  conclusion  that  the 
common-law  procedure,  but  slightly  modified, 
prevails  In  this  Jurisdiction.  Article  6.  S  2, 
of  the  state  Constitution  confers  original 
Jurisdiction  upon  tbe  Supreme  Court  "In 
snch  remedial  cases  as  may  be  prescribed 
by  law."  For  the  purpose  of  giving  effect 
to  this  provision  tbe  Legislature  enacted  a 
statute  (Gen.  St  1878,  c.  63,  8  1;  Gen.  St 
1894,  (  4828)  which  recites  that  "the  Supreme 
Court  has  power  to  issue  write  of  error, 
certiorari,  mandamus,  prohibition  and  quo 
warranto,  •  •  •  subject  to  such  regula- 
tions and  conditions  as  tbe  court  may  pre- 
scribe." In  State  V.  Sharp,  27  Minn.  89,  C 
N.  W.  408,  it  waa  held  that  proceedtogs  un- 
der this  statute  are  governed  by  tbe  rules 
of  the  common  law.  "This,"  «ald  Mr.  Jus- 
tice Berry,  "Is  a  proceeding  by  Informa- 
tion in  tbe  nature  of  quo  warranto  under 
Gen.  St  1878,  a  68,  {  1.  It  Is  not  tbe  action 
provided  for  in  chapter  79  of  said  Statutes, 
and  the  provisions  of  that  chapter  are  not 
per  se  applicable  to  it  In  the  absence  of 
any  legislation  or  controlling  considerations 
to  the  contrary,  it  follows  tbat  as  respects 
procedure,  It  Is  governed  by  common-law 
rules.  High  on  Ex.  Bern.  |§  629,  712,  and 
cases  cited;  2  Dillon,  Mun.  Cor.  8S  717,  722; 
6  Waifs  Practice,  615;  People  v.  Pease,  30 
Barb.  (N.  Y.)  688-691."  See,  also,  Terrltoi-y 
V.  Ashenfelter.  4  N.  M.  93, 12  Pac.  879 ;  State 
V.  Stewart  6  Houst  (Del.)  872.  In  State 
V.  Tracy,  48  Minn.  497,  61  N.  W.  613,  Mr. 
Justice  Vanderburgh  says:  "Tbe  term  'quo 
warranto,'  used  in  tbat  section  [referring 
to  the  statute],  must  be  deemed  to  refer 
to  'an  Information  in  tbe  nature  of  quo  war- 
ranto* as  existing  at  tbe  common  law" — cit- 
ing State  V.  West  Wisconsin  By.  Co.,  84 
Wis.  197,  208,  213. 

Chapter  79,  Gen.  St  1878  (sections  5961- 
5973,  Gen.  St  1894)  provides  for  another 
remedy,  which  somewhat  enlarges  the  func- 
tions of  the  common-law  action  and  em- 
bodies some  of  tbe  features  of  quo  warranto 
InformatloDB.  It  Is  a  civil  action,  and  not 
a  special  proceeding.  It  provides  that  the 
Attorney  General  may  In  tbe  name  of  the 
state  bring  an  action  (1)  for  vacating  the 
charter  or  annulling  tbe  existence  of  a  cor- 
poration, other  than  municipal,  whenever 
such  corporation  offends  In  certain  ways,  imd 
(2)  for  tbe  porpoae  of  annulling  and  vacat- 
ing certain  letters  patent  granted  by  tbe 
state  nndv  certain  conditions.  It  also  pro- 
vide for  the  bringing  of  an  action  in  the 
name  of  the  state  by  the  Attcmt^  General, 
on  his  own  lnf(»iiiatton  or  on  the  complaint 
of  a  private  party,  against  the  party  offend- 
ing in  the  following  cases:  (1)  When  any 
person  nsuriw,  intrudes  into,  or  unlawfully 
holds  or  exercises  any  public  office  or  fran- 
chise within  this  state,  or  (2)  any  office  In 
the  corporation  created  by  the  authority  of 
this  Btat^  or  <8)  when  any  public  officer 
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liai  doM  or  tnffived  aBf  act  whidi  by  the 
provisions  of  law  canse  a  fbrfelture  of  hla 
ofBce,  or  (4)  wben  uxj  asBodatfon  or  num- 
ber of  perscmB  act  within  this  state  as  a 
corporation  without  being  dnly  Incorporated ; 
and  the  AtUitaey  Goieral  may  bring  the  ac- 
tion whcmerar  he  has  reamn  to  beUere  that 
any  of  these  acts  can  be  proved.  It  Is  for- 
tber  provided  that,  when  an  action  is  brongbt 
by  the  Attorney  Glaiwal,  Tirtue  of  this 
chapter,  on  the  complaint  or  information  of 
any  pason  having  an  intraest  in  the  qnes- 
tlon,  the  name  of  sndi  perstm  shall  be  lolned 
with  the  state  as  plaintiff,  nils  statute 
does  not  expressly  provide  that  the  Attwney 
General  shall  obtain  leave  of  conrt  to  bring 
the  action,  but  it  is  apparent  that  the  stetuta 
embodies  some  of  the  provisions  of  the  stat- 
ute of  Anne,  and  the  court  has  adopted  a 
practice  very  similar  to  that  in  force  in  the 
English  courts  and  in  various  states  of  the 
Union  under  that  act 

A  proceeding  undw  chapter  68, 1 1*  Oen.  St 
1878  (Oen.  St  1894,  S  4828).  is  the  common- 
law  information  in  the  nature  of  qno  war- 
ranto, as  it  was  known  and  used  In  England 
after  the  enactment  of  St  9  Anne,  c.  20,  and 
long  b^Mre  the  date  when  BngUsb  statutes 
were  embodied  in  the  common  law  which  be- 
came a  part  of  the  law  of  tblM  country  In 
1776L  Tills  common  law  dearly  distinguished 
between  proceedings  by  the  Attorney  Oowral 
ez  offldo  and  i^oceedings  on  the  relation  of  a 
private  person  with  the  consoit  ot  tte  At- 
torney GeoeraL 

Turning,  now,  to  the  dedaions  of  this  court 
we  find  the  same  distinction  clearly  recogni- 
zed in  all  the  cases.  Territory  v.  Smith,  8 
Minn.  240  (Gil.  164),  74  Am.  Dea  749,  was  a 
proceeding  under  Rev.  St.  1851.  at  a  time 
wben  the  writ  of  quo  warranto  and  Informa- 
tion In  the  nature  of  quo  warranto  did  not 
exist  In  this  Jurisdiction.  State  v.  Parker,  2& 
Minn.  216,  was  an  action  under  chapter  79^ 
instituted  by  the  Attorn^  General,  on  be- 
half of  the  state,  on  the  relation  of  a  pri- 
vate dtlzen  to  oust  the  respondent  from  an 
office.  State  v.  Sharp,  27  Minn.  88.  6  N.  W. 
406,  was  Instituted  under  chapt^  68,  on  the 
relation  of  a  private  individual,  with  the 
approval  of  the  Attorney  GeneraL  It  was 
not  Instituted  by  the  Attoniey  General'  ex 
officio,  but  the  court  recognized  his  general 
control  over  the  proceedings.  In  reference  to 
the  suggestion  that  the  relator  had  acquiesced 
In  the  proceedings  and  was  therefore  estopped 
to  proceed,  Mr.  Justice  Berry  said:  "The 
answer  to  this  Is  that  It  Is  the  Attorney  Gen- 
eral who  has  instituted  and  who  la  conduct- 
ing the  proceeding  as  the  law  officer  of  the 
state,  the  r^resentative,  not  of  the  relator, 
but  of  the  government  It  is  for  him  to 
determine  whether  the  public  good  requires 
him  to  proceed.  •  •  •  Notwithstanding 
any  conduct  of  the  party  at  whose  Instance 
he  moves.  If  there  is  any  case  in  which  his  de- 
termination would  be  overruled,  it  most 
certainly  be  a  very  extraordinary  one,  and 


not  such  a  case  mm  tbls.**  The  case  belongs 
to  tbe  class,  wdl  known  at  conmaii  Imw  and 
provided  for  by  the  statute  of  Anne,  In  which 
the  control  of  the  proceedings  Is  Intrusted 
ve^  largely  to  tbe  court  En  Slate  8t 
Paul  &  S.  O.  a  Co.,  86  Minn.  222,  2S  N.  W. 
246,  the  queetiim  of  tbe  original  Jortsdictloa 
of  the  Supreme  Conrt  in  quo  warranto  pto- 
oeedlngs  was  raised  and  detmnlned.  Tbe 
court  said:  "As  between  the  r&aeHy  In  this 
court  by  quo  warranto  and  that  by  actkm  in 
the  district  court,  it  is  ftv  tbe  Attmr 
General,  to  whom  tbe  Interests  of  tbe  state 
In  such  cases  are  intrusted,  to  datennine 
wliich  he  will  punue.**  State  v.  Minn.  lArsA- 
er  BIfg.  Go,  40  Minn.  21S,  41  N.  W.  1020; 
8  Ifc  B.  A.  61<^  was  upon  an  infozmatton  in  Out 
nature  of  quo  warranto  filed  by  the  Attorney 
General  ex  offldo.  It  was  contanded  by  tbe 
respondent  that  the  Attomc^  Q«iera)  bad 
filed  a  disclaimer  of  any  Intwest  In  tbe  imo- 
ceedlngs.  Mr.  Justice  Mitchell  said:  "An 
inspection  of  tbe  statement  filed  bj  blm 
will  show  that  it  win  bear  no  sndi  cooBtnc- 
tion.  As  such  proceedings  are  in  the  nature 
of  a  public  prosecution,  having  tor  ttetr 
object  the  recovery  to  tbe  state  of  a  usurped 
or  forfdted  franchise  and  not  to  redress  pri- 
vate grievances,  no  one  but  the  Attorney 
General  has  authority  to  Institute  or  prose- 
cute them;  it  being  exduslvely  for  blm  to 
determine  when  public  interests  require 
them  to  be  instituted.  Therefore,  had  be 
moved  to  dismiss,  as  he  had  tbe  nndoobted 
right  to  do,  or  had  he  stated  that  this  was  not 
a  case  which  public  interests  required  to  be 
prosecuted,  we  would  undoubtedly  have  dis- 
missed, notwithstanding  objections  by  pri- 
vate parties.  But  tbe  Attorn^  General  hav- 
ing done  neither,  and  the  informatl<ni  bdng 
filed  by  blm  in  his  offldal  capadty.  tbis  oomt 
did  the  only  thing  it  could  do  nndw  tbe  dr- 
cnmstances,  vis.,  to  entertain  the  iirooeedlngE 
and  determine  them  according  to  law.**  State 
V.  Dowlan,  S3  Minn.  636,  24  N.  W.  ISa  was 
an  application  a  inivate  relator  for  leave 
to  file  an  information  in  tbe  nature  ot  one 
warranto.  The  application  was  denied.  *^e 
are  also  agreed,"  said  Chl^  Justice  Qllttllan, 
*'that  the  granting  of  leave  to  file  an  infor* 
matlon  (espedally  upm  tbe  ajvllcatton  of 
a  private  person)  Is  within  tbe  diacreClaa  of 
the  court,  and  tliat  leave  ought  not  to  be 
granted  where  the  law  furnishes  ^"«>tbtT 
remedy,  unless  under  special  and  exception- 
al drcnmstanees."  This  general  statement 
must,  of  course,  be  read  in  the  light  of  tbe 
facts  of  the  case  tbere  undw  oonaideratlon. 
In  State  V.  Tracy,  48  Minn.  487.  61  N.  W. 
618,  the  proceedings  were  instituted  hy  a  pri- 
vate relator  in  the  name  of  tbe  state  wttb 
the  consent  of  the  Attorney  GeneraL  Tbe 
object  was  to  test  the  rl^t  of  the  respondat 
corporation  to  ezerdse  the  earpontB  firan- 
chlse.  It  was  held  that  tbe  writ  would  not 
He  tar  snch  a  purpose  at  the  instance  <it  a  prt- 
vate  part?,  that  it  must  be  iwesutad  and 
subscribed  by  ttie  Attomv  Oenaral  on  balMV 
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of  ttw  state,  and  tbat  It  was  not  enough  tbat 
It  was  prosecuted  with  his  formal  approTaL 
State  V.  Lockerby,  87  Mlim.  411,  69  N.  W.  49», 
and  State  t.  Otis.  68  Minn.  276.  69  N.  W. 
1015,  were  both  cases  In  which  prlrate  re- 
lators sought  to  use  the  name  of  the  state  to 
bare  determined  private  rights,  In  which  the 
state  was  but  remotely  concerned.  In  State 
V.  Dahl,  69  Minn.  lOS;  71  N.  W.  910,  an 
appeal  by  a  private  person,  with  no  fecial 
interest,  for  leave  to  file  an  Information  In 
the  nature  of  a  quo  warranto,  was  denied 
because  the  Attorney  General  had  refused  to 
give  bis  consent  See  Pound  v.  Attorney 
Oeneral,  110  Mich.  526,  78  N.  W.  541,  for  a 
similar  proceeding.  State  v.  Dahl,  supra. 
State  V.  Sharp,  supra,  and  other  such  cases, 
show  that,  while  the  court  always  gives  great 
consideration  to  the  views  of  the  Attomey 
Oeneral.  It  exercises  dlscretlonazy  power  over 
the  matter  of  allowing  the  Information  to  be 
filed  and  the  writ  to  Issue  when  the  right  to 
be  determined  affects  Individuals  only  and  the 
Attorney  General  does  not  appear  ex  officio. 
In  State  v.  Morlarty,  82  Minn.  68,  84  N.  W. 
496,  the  petition  was  signed  by  the  Attomey 
General,  but  was  presented  to  the  court  by  the 
attomey  for  the  private  relator.  The  court 
eald:  "Ordinarily,  when  the  Atburney  Gen- 
eral asks  that  the  writ  Issue,  we  assume,  un- 
less the  contrary  appears  from  an  Inspection 
of  the  Information,  that  public  Interest  re- 
quires that  the  writ  Issue.  This  is  due  to 
blm  as  the  head  of  the  legal  department  of 
the  state,  charged  with  the  du^  of  repre- 
senting the  interests  of  the  state  before  this 
court  But  where,  as  In  this  case,  the  appli- 
cation for  the  writ  is  made  by  the  attorney 
of  the  relator,  the  Attorney  Genera)  consent- 
ing, but  not  ^irticipatlng,  It  Is  our  dul7  upon 
our  own  motion  to  scrutinize  the  petition  and 
deny  the  wrl^  unless  It  affirmatively  appears 
from  the  allegations  of  the  petition  tliat  the 
public  Interests  require  tbat  It  be  issued." 

The  principle  la  thus  firmly  established 
In  this  state  tbat  the  granting  or  withholding 
of  leaTO  to  file  an  information  at  tbe  instance 
of  a  private  relator,  or  of  a  private  relator 
witli  the  consent  of  the  Attorn^  General,  to 
test  tbe  right  to  an  office  or  franchise,  rests  In 
the  sound  discretion  of  the  court  to  wblch  the 
application  Is  made^  even  thous^  there  Is  a 
substantia]  defect  In  the  title,  by  wblch  the 
office  or  franchise  is  held.  High,  Ex.  Leg. 
Rem.  (Sd.  Bd.)  {  606 ;  Goodnow,  Prln.  of  Adm. 
Xiaw,  p.  4S0;  Yin.  Abr.  IV,  p.  845.  See  State 
M<£Lean  Co.,  11  D.  S56,  92  X.  W.  386; 
Commr.  v.  (Snley,  06  Fa.  270,  94  Am.  Dec.  TO; 
Ohio  Turnpike  Oo.  v.  Waechter,.  26  Ohio  Cir. 
Ct  R.  606;  Stote  r.  Uott,  111  Wis.  19, 86  N.  W. 
369,  imder  section  3466,  Rev.  St  Wis.;  Peo- 
ple r.  Drainage  District,  103  III.  428,  62  N.  K 
225.  The  informatlott  In  tiie  nature  of  quo 
warranto,  as  it  exists  In  Billnnesota,  la  thus 
substantially  that  known  in  England  after 
the  enactment  of  St  9  Anne,  c.  20.  State  v. 
Minn.  Thresher  Mfg.  Co.,  40  Minn.  218,  225, 
41  N.  W.  1020^  8  U  B.  A.  Oia  Neittier  this 


statute  nor  St  4  &  5  Wm.  ft  Mary,  c.  18,  were 
ever  held  to  apply  to  Informations  exhibited 
by  the  Attorney  General  ex  officio.  8  Ste- 
phen's Nisi  Prlns.  24.  28  ;  2  Tomlln.  L.  D. 
19S ;  Weatcott,  J.,  In  State  r.  Gleason,  12  Fla. 
217. 

It  follows  that  the  trial  court  erroneously 
dismissed  these  proceedings.  The  informa- 
tion was  exhibited  by  the  Attorney  General 
In  bis  official  capad^  as  the  principal  law 
officer  of  the  state  in  a  proceeding  brought  by 
the  Btete  to  require  a  municipal  corporation 
to  show  cause  why  its  pretended  incorpora- 
tion should  not  be  declared  Ulegal  and  void. 
Upon  the  presentatira  of  the  Information  con- 
taining auctions  sufficient  to  make  a  prima 
facie  case,  the  court  should  have  ordered  the 
writ  to  issue  as  of  course,  and  thereafter  de- 
termined the  issues  of  law  and  fact  upon  t2ie 
merits  as  In  ordinary  proceedings. 

The  order  appealed  from  Is  lliertfore  re* 
versed. 


WILCOX  V.  BERGMAN  et  al. 
(Snpreme  Coart  of  Minnesota.   Nov.  17,  1905.) 

1.  BVIDBNOB— RBCOBDS  Of  FOBBIGN  StATE— 

AniassiBiLiTY. 
Copies  of  the  record  of  deeds  and  other 
idmilar  private  writings  made  in  a  sister  state 
are  admissible  In  evidence  in  the  courts  of  this 
state,  under  the  provisions  of  Rev.  St  U.  S. 
S  906  [U.  S.  Comp.  St  1901,  p.  677]  when  prop- 
erly certified  and  authenticated. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence.  S  lS65.f 

2.  Same— BFncr. 

But  they  will  be  given  such  force  and  ef- 
fect only  as  is  given  thereto  by  the  law  of  the 
state  from  which  they  are  taken,  and  it  must 
appear  tliat  the  record  was  one  which  was  au- 
thorised and  provided  for  by  the  statotea  of  that 
state. 

[Ed.  Note.— For  cases  In  ptrfnt,  see  vtd.  20, 
Cent.  Dig.  Evidence,  |  1866.] 

8.  STATUreS— PRESUMPTIOS. 

No  presumption  exists  tbat  the  statutory 
law  of  a  sister  state  Is  the  same  as  that  of  this 
state. 

(Syllabus  by  die  Court) 

Appeal  from  District  Oonrt;  Pine  County ; 
F.  M.  Crosby.  Judge, 

Action  by  C.  H.  Wilcox  against  Christina 
0.  Bergman  and  August  Bergman.  Judg- 
ment  for  defendant  From  an  order  denying 
a  new  trial,  plalntlfl  api>eals.  Affirmed. 

a  D.  Austin  and  Robert  C.  Baimders,  for 
appellant  GJortsen  ft  Lund,  for  re^Mmd- 
ents. 

BROWN,  J.  This  actton  was  brought  to 
recover  damages  for  the  alleged  fraud  of 
defendants  In  conveying  certain  property  to 
a  third  person  atter  having  previously  con- 
v^ed  it  by  warranty  deed  to  plaintiff.  The 
complaint  alleges,  among  otho'  tilings,  tbat 
the  defendant  Christina  Bergman  was  on  the 
10th  day  ct  August,  1000,  the  owner  of  the 
land  mentioned,  and  that  she  and  her  hus- 
band, dtfendant  Ansoat  BergmaiH  for  a 
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ralnatile  oonslderatlon,  conT^ed  the  same  bjr 
warranty  deed  to  plalutifl;  that  Inadver^ 
tance  plaintiff  n^lected  to  record  the  deed 
In  tbe  office  of  tbe  register  at  deeds,  as  re- 
fjnlred  by  the  laws  of  tbe  state  of  Nortb 
Dakota,  wbere  tbe  land  was  located;  that 
thereafter,  In  February,  190%  defendants 
conveyed  the  same  land  warranty  deed 
to  one  A.  L.  Beggs,  an  Innocent  porcbaaer  for 
Talue  and  without  notice  of  the  prior  deed; 
and  that  in  torn  conv^ed  to  one 

Blckords,  who  was  also  an  Innocent  pvr- 
^aser  for  raloe  and  without  notice  of  the 
deed  to  plaintiff.  Both  the  later  deeds  were^ 
the  complaint  alleges,  duly  recorded  In  tbe 
proper  office  of  tbe  roister  of  deeds  of 
N<n:tb  Dakota.  Tbe  complaint  also  alleges 
that  provision  Is  made  by  tbe  statntes  of  the 
state  of  North  Dakota  for  tbe  record  of  all 
deeds  and  other  instruments  affecting  the 
title  to  real  property  located  In  that  state, 
and  that  by  reason  of  tbe  record  of  tbe  deeds 
to  Beggs  and  Bickords  plaintiff  has  been 
wholly  deprived  of  the  property  conveyed 
to  him  by  bis  unrecorded  deed.  The  answer 
Is  a  general  denial.  When  tbe  case  came  on 
for  trial  plaintiff  offered  In  evidence  tbe  deed 
claimed,  to  have  been  executed  and  delivered 
to  him  by  defendants,  wbldi  was  received 
over  defendants'  objection,  and  then  offered 
a  copy  of  tbe  deeds  to  Beggs  and  Blckords, 
properly  certified  by  the  register  of  deeds 
of  Dickey  county,  N.  D.,  wherein  they  were 
recorded.  These  documents  were  objected  to 
on  the  ground  that  "there  Is  no  statute  in 
Minnesota  authorizing  the  introduction  In 
evidence  of  recorded  title  In  a  foreign  state 
by  certified  evidence,"  and  on  the  further 
ground  that  the  evidence  was  incompetent, 
irrelevant,  and  immaterial,  and  not  the  best 
evidence.  The  objection  was  sustained,  where- 
upon plaintiff  rested  his  case,  and  on  motion 
of  defendants  It  was  dismissed  for  failure  on 
the  part  of  plaintiff  to  prove  the  allegations 
of  bis  complaint  Thereafter  plaintiff  moved 
for  a  new  trial,  and  appealed  from  an  order 
denying  It 

The  only  question  presented  for  considera- 
tion upon  thia  appeal  Is  whether  tbe  court 
below  erred  In  excluding  the  certified  copies 
of  the  North  Dakota  records.  It  is  apparent 
from  tbe  settled  case  that  the  objection  to 
the  Introduction  of  these  documents  was  suf- 
ficient to  call  attention  to  the  real  point  af- 
fecting their  admissibility.  Tbe  court  evi- 
dently ruled  on  the  theory  that,  Inasmuch  as 
there  is  no  statute  in  tbls  state  expressly 
authorizing  the  introduction  In  evidence  of 
foreign  nonjudicial  records,  certified  copies 
thereof  are  Inadmissible,  and  that  the  act 
of  Congress  providing  that  properly  exempli- 
fied copies  of  such  records  shall  be  received 
in  evidence  In  all  courts  was  not  applicable. 
Tbe  objection  must  therefore  be  treated  as 
sufficient  to  raise  the  question  whether  at 
the  time  the  documents  were  offered  on  tbe 
trial  below  they  were  competent  and  admissi- 
ble to  proves  not  only  the  record,  but  the  «x- 


ecatio%  ct  tbe  deedai  It  may  be  stmted  la 
tbls  connection  that  plaintiff  did  not  <A<k  the 
statutes  of  North  Dakota,  referred  to  in  the 
complaint,  providing  for  and  aatlKKlElng  the 
record  of  such  instnunoita,  nor  any  ntatnte 
or  rule  of  court  making  certified  owlea  com- 
petent evidence  In  the  conrts  at  that  stBta 

The  Conatltatloa  of  the  United  Stntss 
(artlde  4^  I  1)  provides  that  full  faith  and 
credit  ehall  be  given  In  each  state  to  tbt 
public  acts,  records,  and  Judicial  proceed- 
ings of  every  oth^  state,  and  that  GoDgreaa 
may  prescribe  tbe  manner  in  which  sucb 
acts  and  proceedings  shall  be  proved,  and  tbe 
effect  thereot  In  1790.  by  authority  of 
this  provision  of  the  Constitntiw,  Congress 
prescribed  tbe  manner  In  which  Judicial  acts 
and  proceedings  might  be  proven  in  the 
courts  of  tbe  several  states,  but  made  no 
provision  respecting  the  proof  of  other  rec- 
ords. Section  906,  Bev.  St  U.  S.  [U.  S.  Comp. 
St  1901.  p.  677],  covering  all  records  other 
than  those  of  a  Judicial  character,  was  en- 
acted In  1804.  That  act  provides  and  de- 
clares that  all  records  and  other  ex^nplifi- 
catlona  of  books  kept  In  any  public  office  Id 
any  state  or  territory  of  the  United  States, 
not  appertaining  to  a  court  ahall  be  proved 
and  admitted  In  any  court  In  any  other  state 
or  t^itory  by  tbe  proper  attestation  of  the 
keeper  of  the  records  or  books  and  the  cer- 
tificate of  the  presiding  Judge  of  tbe  county 
or  district  in  which  such  office  may  be  fc^t 
that  tbe  attestation  thereto  is  In  due  form 
and  by  tbe  proper  officer;  and  It  further 
provides  that  records  so  authenticated  shall 
have  sucb  faith  and  credit  given  them  in 
every  court  within  the  United  States  as 
they  have  by  the  law  of  the  state  from  which 
they  are  taken.  There  is  no  question  in  the 
case  at  bar  that  the  records  here  sought  to 
be  Introduced  in  evidence  were  properly  an- 
thenticated  as  required  by  this  act  of  Con- 
gress; but,  as  already  stated,  there  was  no 
offer  of  the  statutes  of  North  Dakota,  from 
which  the  records  came,  either  showing  that 
such  records  were  there  provided  for,  w 
ahowiug  tbe  effect  given  to  properly  authenti- 
cated copies  as  evidence  In  that  state.  -We 
have  no  statute  In  this  state  under  which 
certified  copies  of  documents,  not  of  a  judi- 
cial nature,  coming  from  a  sister  state,  may 
be  used  as  evidence  In  our  courts.  Judicial 
records  are  provided  for,  but  records  of  that 
nature  only  (Gen.  St  1894,  S  5706) ;  and  tbe 
question  presented  Is  whether  the  act  of 
Congress  is  valid  as  a  rule  ot  evidence  by 
which  the  courts  of  this  state  are  controlled. 

Whether  Congress  may  establish  a  rule  ot 
evidence  for  state  courts,  and  whether  the  act 
of  Congress  just  referred  to  Is  binding  upon 
the  courts  of  the  several  states,  Is  a  ques- 
tion that  has  been  more  or  less  discussed  by 
the  various  state  courts.  By  the  later  au- 
thorities tbe  rule  is  laid  down  that  the  act 
of  Congress  Is  a  valid  exercise  of  the  powers 
given  by  the  Constitution,  and  binding  on  tbe 
state  courts.  The  better  opinion  le  that  tbe 
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act  of  Congress  shoald  be  sustained,  not  only 
because  anthorlzed  by  tbe  Conatltntlon,  bat 
for  the  farther  reason  tbat  It  establishes  a 
tmlform,  definite,  and  certain  rule  by  wblcb 
official  records  in  the  several  states  may  be 
shown.  If  tbe  record  of  Instruments  be 
provided  for  by  the  laws  of  the  sereral  states, 
and  certified  copies  thereof  made  evidence  in 
the  state  where  made,  either  by  statute  or 
rule  of  court,  no  reason  occurs  to  us  why  the 
act  of  Congress  should  not  be  applied  and 
enforced  by  tbe  courts  of  all  other  states. 
Its  enacixaent  was  clearly  within  the  terms 
of  the  Constitution,  for  authority  is  there 
conferred  to  prescribe  rules  of  evidence, 
not  only  with  reference  to  Judicial  acts  and 
records,  but  all  other  official  records.  The 
question  recently  came  b^ore  the  Supreme 
<^urt  of  New  Jeraey  (Chase  v.  Caryl,  67  N. 
J.  Law,  646,  81  Atl.  1024),  where  It  received 
a  very  thorough  and  careful  consideration, 
and  the  act  of  Congress  was  held  controlling 
in  that  state.  A  lai^  number  of  authorities 
are  collected  and  analyzed,  and  we  refer  to 
It  as  a  complete  answer  to  every  objection 
that  may  be  raised  against  the  operation  and 
Talidity  of  tbe  act  See,  also.  2  EUIlott  on 
Evidence,  {  1849;  1  Jones  on  Evidence,  { 
661;  8  Wigmore,  Evidence.  |  1648;  17  Cye. 
823  et  seq.,  and  cases  cited. 

Bnt  to  render  copies  of  such  records  com- 
petent evidence  under  the  act  of  Congress  in 
the  courts  of  other  states  It  must  appear 
<1)  that  the  statutes  of  the  states  In  which 
the  record  was  made  provided  for  and  au- 
thorized it,  and  (2)  the  force  and  effect  given 
to  such  evidence  in  the  courts  of  that  state. 
In  tbe  absence  of  such  showing,  copies  are 
incompetent  and  Inadmissible.  While  the 
decisions  of  the  courts  and  text-writers  are 
not,  perhaps,  in  entire  harmony  upon  this 
subject,  it  occurs  to  us  that  the  act  of  Con- 
gress will  iwrmlt  of  no  other  view.  The  act 
declares  that  properly  authenticated  records 
shall  have  such  force  and  effect  given  them  in 
every  court  within  the  United  States  as  they 
have  by  the  law  of  the  state  from  which  they 
are  taken.  In  cases  like  the  case  at  bar. 
when  by  the  pleadings  the  execution  of  the 
Instroment,  a  copy  of  which  is  offered  in  evi- 
dence, is  in  Issue,  the  original  document  la 
tbe  best  evidence,  and  must  be  produced,  un- 
less by  some  statute  or  rule  of  court  of  the 
state  from  which  it  Is  taken  a  certified  copy 
of  the  record  thereof  prima  facie  establishes 
that  fact.  But  there  Is  no  presumption  that 
such  effect  is  given  to  copies  of  records  in  an- 
other state.  At  least,  this  court  has  held 
tbat  no  Judicial  notice  will  be  taken  of  the 
statutory  law  of  a  sister  Jurisdiction.  Myers 
V.  Ry.  Co.,  69  Minn.  476,  72  N.  W.  694,  66  Am. 
St  ,R^.  679.  In  this  state  a  certified  copy 
Is  received  In  evidence  with  like  force  and 
effect  as  the  original,  and  prima  fade  proves 
tlie  execution  of  the  original.  Oen.  St  1894 
f  6738;  Elllngboe  v.  Brakken,  86  Minn.  166, 
30  N.  W.  669.  Bat  we  cannot  presume  that 
sucb  rule  obtains  In  North  Dakota. 


Tbe  question  has  come  before  several  of  tbe 
leading  state  courts,  where  the  subject  is 
not  expressly  covered  by  local  statutes,  and 
the  rule  bere  Indicated  had  been  laid  down 
and  followed.  Florshelm  v.  Fry,  109  Mo. 
App.  487,  84  S.  W.  1023,  was  an  action  where- 
in plaintiff  all^;ed  tbat  It  was  a  foreign  cor- 
poration, which  was  denied  by  the  answer  of 
defendant,  thereby  presenting  an  issue  upon 
that  question.  To  prove  Its  incorporation 
plaintiff  introduced  and  read  In  evidence, 
over  objection  of  defendant,  what  purported 
to  be  a  certified  copy  of  Its  articles  of  asso- 
ciation, to  which  was  app^ded  a  certificate 
of  the  Secretary  of  State  of  the  state  of 
IllinloB.  Section  8098,  Rev.  St  Mo.  1899,  pro- 
vides: "All  records  and  exemplifications  of 
oflQce  books  kept  In  any  pubAc  office  of  tbe 
United  States,  or  of  a  sister  state,  not  ap* 
pertaining  to  a  court  shall  be  evidence  In 
this  state,  If  attested  by  the  keeper  of  said 
records  or  books,  and  the  seal  of  his  ofllce,  If 
there  be  a  seal."  The  law  of  Illinois  was  not 
offered  In  evidence.  It  was  held  that  there 
was  no  common-law  rule  authorlzli^  the 
admission  in  evidence  of  such  records,  and 
no  presumption  could  be  Indulged  that  the 
law  of  Illinois  authorized  the  formation  of 
corporations,  or  that  an  officer  of  that  state 
was  authorized  to  issue  certificates  of  In- 
corporation or  certify  to  copies  thereof,  and 
that  It  was  error  to  admit  tbe  copies  in  evi- 
dence. The  act  of  Congress  was  not  Involved 
in  that  case,  but  a  statute  very  similar  was 
under  consideration.  On  principle  the  case 
is  In  point.  In  Feterman  v.  Laws,  6  Leigh 
(Va.)  623,  It  was  said:  "Whether  copies  of 
deeds  recorded  In  Virginia  are  or  are  not 
primary  evidence,  the  copy  of  a  deed  record- 
ed in  North  Carolina  cannot  be  so,  without 
proof  that  it  would  be  received  as  evidence, 
in  lieu  of  the  original.  In  the  courts  of  that 
state;  for  such  faith  and  credit  only  are  to 
be  given  to  It  here  as  it  would  have  by  law 
or  usage  in  the  courts  of  that  state."  In 
State  V.  Pagels,  92  Mo.  800,  4  8.  W.  931,  it 
was  held  that  in  order  that  certified  copies 
of  the  records  of  a  hospital  for  insane  In 
a  sister  state  may  be  Introduced  In  evidence, 
it  must  be  shown  that  such  institutions  were 
public  offices  of  a  sister  state  and  authorized 
to  make  the  records  sought  to  be  proven. 
In  Woods  V.  Banks,  14  N.  H.  101,  it  was  held 
that,  where  certified  copies  of  records  are 
offered  In  evidence.  It  should  appear  that 
the  officer  by  whom  they  purport  to  be  certi- 
fied had  the  right  to  the  custody  of  the  rec- 
ords and  power  to  authenticate  copies.  In 
Garrigues  v.  Harris,  17  Pa.  344,  It  was  held 
■that  the  record  of  a  mortgage  6f  land  in  New 
Jersey,  though  but  an  abstract  of  the  mort- 
gage, the  record  being  according  to  the  laws 
of  New  Jersey,  Is  competent  evidence  In  Penn- 
sylvania, when  authenticated  according  to 
the  act  of  Congress.  "We  are  required  to 
take  Judicial  notice  that  the  recording  of  an 
'abstract'  of  a  mortgage  Is  all  that  there 
im  there  enjoined,  and  tbat  a  certified  capj 
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vt  that  record  Ss  cmipetent  evidence  la 
that  state."  The  case  goes  further  than  the 
RnthoritleB  KOMraUr  will  warrant  At  least 
the  dedalona  of  oar  itate,  as  already  sng- 
geeted,  are  to  the  effect  that  no  preeomption 
exists  that  the  statutes  of  forel^i  states  are 
the  same  as  our  own.  The  ommon  law  la 
presumed  to  be  the  same  In  all  states,  bat 
not  the  statutes.  Grandall  t.  Great  Ntvtb- 
ern  By.  Co.,  68  Minn.  19a  86  N.  W.  10.  86 
Am.  St  Bep.  4B8.  In  Wtcbell  r.  Blltchell. 
3  Stew,  ft  P.  (Ala.)  81.  the  plaintiff  brooght 
an  action  In  detlnne  for  certain  slSTes,  and 
In  soppcfft  of  the  action  offned  In  evidence 
an  Instroment  parporting  to  be  a  copy  of  a 
deed  of  gift  from  their  ancestor  to  them, 
certified  by  the  clerk  of  the  snperlor  court 
of  Wilkinson  coonty,  Oa..  to  hare  been  daly 
transcribed  from  the  records  of  hla  office. 
To  this  certlflcato  was  also  annexed,  in  doe 
form,  the  certificate  of  the  Governor  of 
Ge6rgla  that  the  person  so  cotlfying  the 
copy  was  at  the  time  clerk,  etc.  Safford,  J.. 
Bald:  "To  authorize  the  IntrodnctloQ  of  the 
copy  of  the  deed,  the  plaintiff  should  have 
shown,  among  other  things,  that  by  the  laws 
of  Oeorgia  such  conveyances  are  required  to 
be  recorded,  and  as  a  consequence  th^eot 
that  the  clerk  recording  them,  or  keeping  the 
record,  had  authority  to  certify  copies.  If 
the  recording  was  an  extraofficlal  act,  the 
L-lerk  had  no  authority  to  certi^r  the  copy  as 
evidence.  The  legality  of  the  procedure  is 
not  to  be  preeumed,  because  It  is  not  the 
course  of  the  common  law.  In  order  to  prove 
a  deed,  agreement,  or  other  private  Instru- 
ment, it  is  necessary,  first,  to  produce  the 
deed,  or  to  excuse  the  omission  by  proof  that 
It  has  been  lost  or  destroyed,  or  Is  In  the 
bands  of  the  adverse  party,  who  had  notice 
to  produce  it  For  the  best  evidence  of  the 
contents  of  a  written  instrument  consists 
In  the  actual  production  of  It  and  second- 
ary evidence  of  it  cannot  be  admitted  until 
the  impossibility  of  producing  it  has  been 
'  manifested  to  tbe  cotu*t"  In  Dixon  v. 
Thatcher,  14  Ark.  141.  It  was  held  that  a  duly 
certified  copy  of  the  record  of  a  bill  of  sale 
recorded  in  the  office  of  a  parish  Judge  of 
Louisiana,  and  purportljig  to  have  been  tak- 
en before  a  notary  public  for  the  parish, 
was  inadmissible  In  evidence,  unless  shown 
to  be  acknowledged  before  an  officer  com- 
petent to  take  such  acknowledgment  and 
recorded  by  authority  of  law.  The  same 
rule  was  applied  in  McNeill  v.  Arnold,  17 
Ark.  154,  where  the  court  said :  "A  deed  ex- 
ecuted In  another  state.  In  the  absence  of 
any  testimony  that  the  laws  of  the  state  au- 
thorized Its  registration.  Is  not  admissible 
in  evidence  merely  upon  certificates  of  Its 
acknowledgment  anU.  registration,  without 
proof  of  Its  e&ecution."  In  Lee  v.  Mathews, 
lo  Ala.  682,  44  Am.  Dec  4^  It  was  held  that 
to  authorize  the  certified  copy  of  the  deed 
by  the  public  register  of  Halifax  county,  N. 
C,  to  be  read  Id  evidence,  It  was  necessary 
to  prove  by  the  law  of  that  state  that  such 


Instruments  wen  nqolred  to  bs  ncovded. 
See,  also,  8  Wlgmore  on  EMd^ice,  1852.  The 
case  of  Bpom  t.  FranAadi.  88  MUu.  901, 
86  N.  W.  106k  la  not  la  potot  Tbe  coort  bad 
before  It  In  tbat  case  tbe  admlMlMlitr  o£  a 
promissory  note,  to  wbldi  was  not  attached 
an  Internal  revenue  stamp  as  required  bj 
tbe  federal  revraioe  act  which  jixmUlm  that 
unstamped  instmmentB  are  not  admissible 
In  evidence  in  any  coort  What  was  there 
said  as  to  anUuwll7  ta  Oongress  to  ptcacilbe 
rules  of  evidence  tor  state  ooorte  had  no 
reference  to  the  act  at  Congress  here  Hilda- 
consideration. 

Our  conchiBion  Is  that  to  render  certified 
copies  of  records  from  a  sister  state  compe- 
tent evidence  In  the  ooorta  of  this  state,  it 
most  be  shown  that  tbe  statutes  of  tbat  state 
provided  for  and  authorized  tbe  record  to  be 
made,  and  also  the  particolar  force  and  ef- 
fect glvra  to  cotlfled  copies  as  evidence  in 
the  courte  of  that  stete;  and.  tor  the  reason 
that  there  was  no  proof  of  the  statutes  of 
North  Dakota  In  the  case  at  bar.  tiie  abSee- 
tion  to  tbe  introduction  of  the  copies  was 
iwoperly  sostalned.  We  are  not  aware  ot 
waj  role  of  evidence  at  common  law  nnder 
which  certified  copies  of  foreign  records  of 
the  (^laracter  of  these  here  mentioned  are 
admissible  to  evidmoe  In  Ihe  absence  of  |woof 
of  tbe  statutes  ondar  wfalA  tbey  were  made. 
The  oHnmon-law  rale  In  refarenos  to 
dent  docnmento"  or  pabUc  records,  as  dlstln- 
gaisbed  tnun  private  recordi^  doea  not  apply. 
It  follows  tbat  tbe  ruling  of  tbe  coort  below 
most  be  sustained. 

Order  affirmed. 


S0BBN80N  V.  GABBY  et  sL 
(SaprNoe  Court  ot  HinnesMa.  Nov.  17,  1905.) 

1.  WuxB— BLBonoiT  BT  Wmow—WUT  Ooa- 

STITUTXa. 

By  the  last  will  and  testament  of  the  hns- 
band  he  devised  a  Mte  estate  in  lands  belong- 
ing to  his  wife  to  together  with  certaia 
personal  property  in  value  and  amount  exceed- 
ing that  which  she  would  have  been  entitled  to 
under  tiie  statute,  and  directed  tliat  after  tbt 
death  of  his  wife  the  land  and  remaining  ptx- 
soual  property  should  be  disposed  <tf  by  hla 
executor,  and  the  proceeds  divided  equally  be- 
tween his  brothers  and  sisters  and  tbe  brothen 
and  Bisters  of  his  wife.  There  were  no  children. 
The  wife  enressly  assented  to  tbe  terms  and 
provisions  of  tbe  will  by  indor»«nait  thereon 
at  the  time  it  was  executed.  Seid,  following 
Brown  t.  Brown,  44  N.  W.  250,  42  Minn.  270, 
that  upon  the  death  of  the  husband  tbe  wife 
was  required  to  elect  whether  to  axx»pt  or  re- 
ject the  provisions  of  the  will,  and  that  if  she 
elected  to  abide  thereby  tbe  will  was  effective  as 
a  transfer  and  disposal  of  har  land ;  and  keU, 
further,  that  her  express  assent  to  the  terms 
of  the  will  at  the  time  It  was  made,  coupled 
with  the  fact  that  after  the  death  of  her  hus- 
band she  appropriated  all  his  personal  propwj 
to  her  own  use,  amounted  in  contemplation  a 
law  to  an  election  to  abide  by  the  will. 

[EM.  Note. — For  cases  in  point  see  voL  49l 
Cent.  Dig.  WUla.  H  2016^  2066-2062.] 

2.  SAin  —  Dbbobiftiow  or  PBOTnTr— Bx- 
TBiRBio  EvmaiKn. 

The  wlU  tovolved  la  this  lltigatloB  par- 
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ported  to  d«TiM  and  dispOM  of  "my  farm,  con- 
iisting  of  about  95  acres,  in  FUlmora  county," 
and  other  property.  Held,  respecting  the  land 
embraced  within  the  designation  "mr  farm," 
that  the  description  thereof  ia  not  bo  Indefinita 
as  to  render  tne  will  void,  but  ambisuoos  to 
the  extent  that  extrinsic  evidence  is  aomiasible 
to  identify  the  puticnlar  land  intended  to  be 
disposed  «. 

[Ed.  Note. — For  cases  fat  poln^  wa  vol.  48, 
Cent  Dig.  Wilts,  H  1047,  mL] 

(Syllabna  by  the  Gonrt.) 

Appeal  from  District  Gonrt,  Fillmore  Ooun- 
t7 ;  Nathan  Klogsley,  Jadge. 

Action  by  Theodore  E.  Sorenson,  executor 
of  Albert  Olson,  against  Edward  Carey  and 
others.  From  an  order  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.  Reversed. 

M.  D.  Halloran  and  H.  B.  Baasett,  for  ap- 
pellant Gray  ft  Tbompatm,  tor  raapondents. 

BROWN,  J.   Appeal  from  an  order  sua- 
tatoing  a  general  demurrer  to  plaintiff's  com- 
plaint The  facts  disclosed  by  the  complaint 
are  In  substance  as  follows :   On  the  28th  of 
January,  1901,  Albert  Olson  made  and  execut- 
ed his  last  will  and  testament   The  second 
Bnbdlvlsl<m  thereof,  b^ng  the  portion  here 
material,  is  as  follows:   "Second.  After  the 
peymmt  of  lawful  debts  and  funeral  ex- 
penses  I  give  and  bequeath  to  my  wife,  Cbrls- 
tlne  Olson,  the  use  of  my  farm,  consisting  of 
about  95  acres  situated  In  the  county  of  Fill* 
more  and  state  of  Minnesota,  daring  her  life ; 
also  all  cattle,  horses,  and  swine  of  every 
kind,  and  all  the  grain  of  every  kind,  whether 
growing  in  the  field  or  harvested  In  the  gran- 
ary or  cribs  or  bams;  and  also  all  house- 
hold goods  and  fomltare.'*  The  will  directed 
the  execntor  to  take  possession  of  all  real  and 
personal  proper^  disposed  of  by  the  will,  and 
bold  and  care  fbr  it  to  the  best  practical  ad- 
vantage during  the  life  of  his  wife,  and  to 
provide  for  her  care,  comfort,  and  support; 
and  upon  her  death  to  dispose  of  the  entire 
estate  and  distribute  It  in  the  manner  there- 
in  provided,  namely,  (100  to  the  United 
Norw^ian  Lntberan  Church  of  Amarlca; 
$100  to  the  Norwegian  Lutheran  Cemetery, 
belonging  to   the  Boot  Prairie  Lutheran 
Gtmrch;  and  all  the  rest  and  ronalnder  to  be 
divided  etinally  between  bis  brother  and  sis- 
ter, and  bis  wife's  brothers  and  sisters,  and 
tbe  (dilldren  of  any  deceased  brottier  or  sis- 
ter.   For  a  good  many  years  prior  to  the 
sedition  of  the  will  Olson  and  his  wife  had 
resided  upon  a  tract  of  land  In  Fillmore  coun- 
ty, the  title  to  which  was  then  in  the  wife, 
and  the  complaint  alleges  that  the  tract  so 
ownpd  and  occupied  was  the  farm  referred  to 
In  the  win ;   ttiat  It  was  understood  and 
a^eed  between  the  husband  and  wife  that  the 
land  and  all  other  property  belonging  to  the 
parties  should  descend  to  the  brotheis  and 
sisters  of  each,  and  to  carry  out  this  under- 
standing the  husband  made  the  will  mention- 
ed ;  and  that  to  effectuate  It  the  wife,  at  the 
time  It  was  executed.  Indorsed  thereon  the  fol- 
lowing: "Be  it  remembered  that  I,  CHiristlne 


Olson,  wife  of  the  above-named  testator,  Hal- 
vor  Olson,  have  heard  read  and  explained  to 
me  all  the  provlaions  made  for  me  in  the 
forcing  will,  and,  being  aatlsfled  therewith, 
do  hweby  approve  and  accept  the  same,  and 
do  hor^y  assent  to  ail  the  terms  and  con- 
ditions thereof."  The  testatcH*  was  at  the 
date  of  the  will  75,  and  his  wife  73,  years  of 
age.  Some  time  after  the  execution  of  the 
will,  the  testator  died,  and  the  widow,  re- 
maining In  posaeesion  of  the  farm,  approp- 
riated to  her  own  use  the  personal  property 
then  belonging  to  the  deceased,  amounting  in 
value,  as  alleged  In  the  complaint,  to  the 
sum  of  $1,000.  Within  a  y^  after  the  death 
of  the  husband  the  widow  married  one  Ed- 
ward Car^,  and  continued  thoreafter  tintll 
the  time  of  her  death  to  reside  with  him  upon 
the  farm.  Subsequent  to  her  marriage  with 
Carey  she  conveyed  the  land  In  question  to 
A.  £1.  Gray,  who  In  turn  conv^ed  the  same 
to  defendants  Ellen  Dolan  and  Alice  Powers, 
daughters  of  Carey.  Subsequent  to  the  ex- 
ecution of  the  deed  to  Gray  Mrs.  Carey  died. 
The  will  of  her  former  husband  waa  not 
probated  dnrlng  her  lifetime,  and,  as  stated, 
she  continued  after  tbe  death  of  her  husband 
in  possession  of  the  farm  and  appropriated 
the  [>ersonal  property  left  by  him  to  her  own 
use.  Subsequent  to  her  death  the  will  whs 
duly  admitted  to  probate  by  the  probate 
court  of  Fillmore  county,  plaintiff  named  as 
executor,  and  as  such  be  brought  this  action 
against  Eklward  Carey,  as  well  as  Alice 
Powers  and  Ellen  Dolan  and  their  busbands, 
to  recover  possession  at  tbe  land  and  the 
value  of  the  personal  property  alleged  to  have 
been  converted. 

The  complaint  Is  very  fall,  and  sets  ont 
tbe  facts  in  detail.  At  the  time  the  demurrer 
came  on  for  hearing  In  the  court  below,  tbe 
parties  entered  Into  a  stipulation  as  follows : 
"It  Is  therefore  hereby  stipulated  and  agreed 
by  and  between  the  plaintiff  and  defendants 
In  said  action  that  the  court,  to  considering 
the  demnrrer  of  the  defendants  to  said  com- 
plaint upon  the  gronnds  that  the  some  does 
not  state  fiicts  sufficient  to  constitute  a  cause 
of  action,  may  and  shall  only  consider  and 
pass  upon  the  question  whether  or  not  said 
complaint  States  facts  sufficient  to  show  that 
plaintiff,  as  execntor  of  said  deceased,  has  the 
right  to  said  real  estate,  to  be  by  him  dispos- 
ed of  as  In  said  will  provided,  and  that  said 
land  is  not  to  be  considered  as  held  in  trust  by 
said  Christine  for  said  Albert  at  tbe  time 
said  will  was  made,  but  as  her  land  In  fee  at 
that  time."  As  we  construe  this  stipulation, 
the  sole  question  presented  for  consideration 
Is  whether  tbe  plaintiff,  under  the  allegations 
of  the  complaint,  which  ore  admitted  to  be 
true  by  the  demurrer,  is  entitled  to  the  pos- 
session of  the  land  as  ezecutoi:  of  deceased, 
Albert  Olson.  All  qnestions  pertaining  to  the 
allied  conversion  of  the  personal  property 
were  eliminated  from  the  case  by  the  stipula- 
tion. Two  questions  ore  invplved  In  the  de- 
termination of  tbe  caae^  namely :  (1)  Whetb- 
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er  tbe  real  estate  mentfoiied  in  tbe  wfll  maj 
be  IdentlAed  by  paiol  proof;  and  (2)  wheth- 
er tbe  widow  of  Olson  was,  under  tbe  facta 
stated  In  tbe  complaint,  bound  and  ooodnded 
bj  the  dl^KMitlon  there  made  ot  b«  teal 
esUt& 

1,  It  wlU  be  noticed  tbat  the  wUl  br  Ha 
terms  derlaed  to  his  wife  "the  nee  of  my 
farm,  consisting  of  abont  96  acres  sltoated 
In  Fillmore  coimtjr,  during  bet  lifetime,"  and 
directed  that  upon  ber  death  tbe  same  be  sold 
by  the  execntor  and  tbe  proceeds  dirlded  be- 
tween tbe  beirs  of  both  hnsband  and  wife. 
Tbe  land  la  not  described  by  goTemment-anb- 
dlTlslonik  or  otherwise  definitely  designated; 
bat  it  appears  trcm  tbe  complaint  that  the 
Uvm  then  oociq>led  by  the  partlea,  tbe  title 
to  which  was  In  fact  In  tbe  name  of  the 
wife,  was  the  only  land  owned  by  ^ther 
partr  lit  tbe  time.  Tbe  bnsbond  at  all  times 
treated  tbe  land  as  bla  own,  operated,  man- 
aged, and  referred  to  It  as  bis  farm,  and  tt 
is  contended  by  appellant  that  the  case  la 
one  In  which  extrinsic  evidence  is  admissible 
to  identify  the  snb]ect*matter  of  tbe  will. 
It  is  apparmt  that  the  will  is  indefinite  and 
ambignons— not  ao  indefinite  as  to  be  roid, 
but  susceptible  of  proof  for  the  purpose  of 
identifying  the  property  with  reference  to 
wblcb  it  was  Intended  to  operate.  Tbe  case 
comes  within  the  general  rule  tbat  ambigu- 
ous writings,  whether  wills  or  ordinary  writ- 
ten contracts,  whldi  are  not  so  Ind^lte 
and  uncertain  as  to  be  void,  bat  merely  am- 
blf^ous,  are  subject  to  explanation  by  parol 
evidence.  In  tbe  case  of  Hlbbs  t.  Insurance 
Company,  40  Ohio  St  643,  a  case  directly  in 
point,  the  testator  in  Ills  will  made  nse  of 
tbe  following  language:  "I  give  and  devise 
to  my  beloved  wife,  in  lien  of  dower,  tbe 
(arm  on  which  we  now  reside,  situated  In 
Franklin  county,  Ohio,  contelnlng  about  200 
acres,  during  her  natural  life.  At  tbe  death 
of  my  said  wife  tbe  real  estete  aforesaid  I 
give,  devlfle,  and  bequeath  to  my  grandson, 
William  Miller."  It  appeared  on  tbe  trial  of 
tbat  action  tbat,  of  the  farm  of  about  200 
acres  on  which  the  testator  then  resided,  the 
wife  owned  In  her  own  right  80  acres.  The 
will  was  admitted  to  probate,  and  the  wife 
elected  to  take  under  Ito  provisions,  without 
understanding  tbat  the  80  acres  belonging  to 
her  would  pass  under  the  will.  She  subse- 
quently conveyed  her  portion  of  the  farm, 
and  the  court  held  that  ber  conveyance  was 
Invalid,  except  to  innocent  purchasers;  that 
the  entire  farm  of  200  acres,  indudlng  the 
wife's  separate  property,  passed  by  the  will; 
and  tbat  parol  evidence  was  admlsdble  to 
identify  tbe  land  the  testator  Intended  to 
dispose  of.  In  the  case  of  Cox  T.  Rogers,  77 
Pn.  160,  the  will  purported  to  dispose  of  prop- 
erty In  the  following  language:  "I  do  will 
to  my  son,  his  heirs  and  assigns,  my  farm, 
subject  to  my  wife's  third" — and  the  court 
held  evidence  to  Identify  tbe  farm  competent 
Tbe  rule  as  to  wben  latent  ambiguity  exists 
in  a  will  la  dearly  steted  in  Patch  t.  White, 


117  C.  S.  210^  8  Sep.  Ct  817,  29  li^  U.  900. 
as  follows:  "A  latent  amblgnlty  In  a  win. 
which  may  be  removed  by  eztrinsie  crldence, 
may  arise  (1)  dther  when  tt  nance  a  pemm 
aa  tbe  object  of  a  gift;  or  a  VaSag  as  tlie  anb- 
Ject  of  it,  and  there  are  two  persons  or  tiUngs 
that  answer  sacfa  name  or  description;  or  (2) 
when  tbe  wlU  contains  a  raisdeaerl^loa  of 
the  object  or  subject,  as  where  there  la  no 
sncb  pmm  or  thing  In  eaistenec,  <ir.  If  in 
existence,  tbe  person  Is  not  the  one  intoided. 
or  tbe  thing  does  not  belong  to  tbe  teKtator." 
In  Zirkle  v.  Leonard,  61  Kan.  638.  80  Pac 
318,  it  waa  said  that,  "where  tbe  meaning  of 
sndi  an  Inatmment  as  a  will  la  btTolred  in 
uncertainty  because  of  misdescription,  tbe 
Intention  may  be  asc«tained  by  extrinsic 
evidence,  and,  wben  so  ascertained,  will  be 
taken  aa  the  meaning  of  the  testator,  tf  socfa 
meaning  can  be  distinctly  derived  from  a 
fair  and  rational  interpretation  of  tbe  lan- 
guage emplt^ed."  Aa  remarked  by  Justice 
Collins,  in  Wbeaton  v.  Pop^  91  Minn.  286; 
97  N.  W.  1046:  "A  wlU  must  alwaya  be  so 
amstmed  as  to  glre  effect  to  every  part  of 
It,  provided  an  ^ect  can  be  given  to  it  not 
inconsistent  with  the  graeral  Intention  as 
gathered  from  the  entire  instrument  Where 
It  is  clear  on  tbe  tece  of  axh  an  instrnment 
that  a  testatOT  lias  not  sccnrately  or  clearly 
expressed  bis  meaning  by  tbe  words  used, 
words  may  be  supplied  to  effectuate  ftte  in- 
tention aa  gathered  from  tlie  context**  See. 
also,  Hawkins  v.  Gtarlanda^  Adm'r  (Va.)  44 
Am.  Bep.  158;  Wigmore  on  Ev.  f  2458  et  seq.; 
Seebrock  v.  Pedawa,  33  Neb.  413.  60  N.  W. 
270,  29  Am.  St  Rep.  488;  Oovin  v.  Mets,  79 
Hun,  461,  29  N.  Y.  Snpp.  988;  Priest  v.  Lack- 
ey, 140  Ind.  399,  39  N.  B.  64;  Chambera  v. 
Watson,  60  Iowa.  330,  14  N.  W.  336^  46  Am. 
Rep.  70;  Covert  v.  Sebern,  73  Iowa,  564.  35 
N.  W.  636;  Stewart  v.  Stewart,  96  Iowa,  620, 
GS  N.  W.  976;  Plynn  v.  Holman,  119  Iowa. 
731,  94  N.  W.  447.  We  therefore  hold  that 
the  will  In  question  may  be  aided  bj  eir 
trlnsic  evidence. 

2.  Was  tbe  will  valid  and  effectual  as  re- 
spects tbe  real  estate  owned  by  the  wife? 
We  find  little  difficulty,  taking  the  allegations 
of  the  complaint  as  tme,  in  sustaining  the 
will  In  this  reepect  It  appears  that  the 
testator  and  bis  wife  resided  opon  the  land 
for  a  number  of  years  as  their  home.  It 
formerly  belonged  to  (he  husband,  bnt  bad 
been  transferred,  through  a  third  person, 
some  years  before  making  the  will  to  the 
wife.  They  were  without  children  and  had 
no  heirs,  save  their  respective  brothers  and 
sisters.  They  discussed  the  matter  between 
Uiemselves,  and  concluded  that  their  estate 
ought  to  go  equally  to  the  heirs  of  each,  and 
in  view  of  this  the  will  was  made.  It  was 
folly  understood  by  the  wife  at  the  time  as 
a  devise  of  her  land,  and  she  expressly,  by 
written  Indorsement  thereon,  assented  to  It 
Subsequent  to  tbe  testator's  death,  she  ap- 
propriated the  personal  property  referred  to 
In  the  will  to  her  own  ate»  but  new  by  any 
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express  act  or  declaration  either  rejected  or 
conflnodd  the  will.  The  case  comes  eqaarelr 
wlthia  the  principle  laid  down  in  the  case 
of  Brown  T.  Brown,  42  Minn.  270,  44  N.  W. 
250.  tt  appeared  In  that  case,  which  In- 
Tolved  a  constractlon  of  a  will,  that  the  testa- 
trix had  been  the  owner  of  one  entire  clt^  lot, 
a  part  of  which  she  conv^ed  to  <Hie  of  her 
sons.  Subseqnently  by  wUl  she  devised  the 
entire  lot.  Including  the  portion  previously 
conveyed,  to  ber  three  sons,  Including  the  son 
to  whom  the  prior  conveyance  was  made, 
share  and  share  alike.  Upon  tbe  construction 
of  the  will,  and  with  reference  to  the  rights 
of  tbe  parties  tbereunder,  this  court  held 
that  the  son  to  whom  tbe  prior  conveyance 
was  made  was  required  to  elect  wbetber  he 
would  relinquish  his  own  property  and  take 
under  the  will,  or  retain  his  own  and  reject 
the  provisions  ct  tbe  will,  and  that.  If  he  el- 
ected to  retain  the  property  so  conveyed  to 
him,  he  was  not  oititled  to  any  part  or  por- 
tion of  the  remaining  property.  So,  In  the 
case  at  bar,  tbe  testator  by  his  will  devised 
and  disposed  of  real  estate  belonging  to  his 
wife,  together  with  personal  property  to  the 
amount  of  $1,000;  and,  within  tbe  principle 
of  the  case  cited,  the  widow,  upon  her  bu»- 
band's  death,  was  required  to  elect  whether 
she  would  retain  her  own  property  and  reject 
the  provisions  of  tiie  will,  or  whether  to  take 
under  the  will.  This  [nindple  Is  founded 
npon  and  controlled  by  the  fact  that  tbe  lega- 
tee, whose  Individual  property  Is  Included 
within  the  terms  of  the  will,  receives  some- 
thing froip  the  testator  he  would  not  other- 
wise have  received,  and  which  would  not  have 
been  given  independently  of  the  other  provi- 
sions of  the  will.  Tbe  principle  is  wtf  1  estab- 
lished by'  the  authorities.  Cox  v.  Rogers, 
77  Pa.  100;  Hlbbs  V.  Insurance  Go.,  40  Ohio 
St.  648;  Moore  v.  Baker  (Ind.  App.)  80  N.  B. 
629,  61  Am.  St  Rep.  20&i  Allen  T.  Boomer,  82 
Wis.  864,  62  N.  W.  426;  Ditch  v.  Sennott, 
117  in.  862.  7  N.  B.  686;  Wllbanks  v.  Wil- 
banks,  18  lU.  10;  Pom  Bq.  Jur.  (8d  Bd.)  H 
461.  477,  et  seq.;  Dillon  v.  Parker,  1  Swanst 
359,  and  notes  by  Mr.  Swanston.  And  see 
Noys  V.  Mordannt,  2  Vem.  681,  1  Lead.  Gb& 
Eq.  608;  Streetfleld  v.  Streetfleld,  cas.  temp. 
Talb.  176,  1  Lead.  Cas.  Bq.  604.  and  BngUsh 
and  American  notes.  It  was  applied  In 
Washburn  v.  Van  Steenwyk.  82  Minn.  861, 
20  N.  W.  824,  and,  as  we  read  tbe  books,  lb  Is 
tbe  rule  appllcatde  generally  to  wills  of  this 
character.  In  the  case  at  bar  the  widow 
wonid  have  been  entitled  on  the  death  of  her 
bosband.  If  she  had  elected  to  reject  tbe  will, 
to  ber  own  prop^ty  and  a  one-third  interest 
In  all  the  personal  property  left  by  the  bus- 
band,  which  would  have  been  of  the  value 
of  $383.83.  She  appropriated,  according  to 
tbe  conceded  auctions  of  tbe  complaint, 
the  entire  personal  property;  and  this.  If  It 
be  conceded  that  her  written  assent  to  the 
provisions  of  the  wUI  was  not  equivalent  to 
an  election  to  abide  thereby,  which  question 
w«  do  not  determlM^  eoopled  with  that  a»> 
1MN.W^-«1 


sent,  amounted  In  contemplation  of  law  to  an 
election  on  her  part  to  take  under  tbe  will  and 
confirms  ite  validity. 

Counsel  for  respondent  do  not  seriously 
controvert  these  pn^sltlons  of  law,  but  In- 
sist that  they  have  no  application  to  tbe 
facts  disclosed  by  tbe  complaint,  as  limited 
by  the  stipulation  under  which  the  case  was 
submitted  to  the  court  below.  The  contention 
In  this  respect  Is  that  all  all^Uons  of  the 
complaint  respecting  the  appropriation  by 
the  widow  of  the  personal  property  were  elim- 
inated from  consideration  by  the  stipulation, 
and  that  that  fact,  essential  to  give  rise  to 
the  principle  contended  for  by  appellant, 
does  not  appear.  W«  are  unable  to  concur 
In  this  construction  <^  the  stipulation.  As 
we  read  It,  the  questions  as  to  a  conversion 
of  tbe  personal  property  are  eliminated;  not 
tbe  allegations  that  she  took  and  conrwted 
It  to  her  own  use.  In  other  words,  for  tbe 
purpose  of  having  tbe  rlgbte  of  the  parties 
respecting  the  real  property,  adjudicated, 
a  claim  for  recovory  U»  conversion  was 
waived.  We  do  not  attempt  to  determine  what 
the  fActe  are  In  the  case.  Allegations  of  the 
complaint  are  admitted  as  true  by  the  de- 
murrer, and  the  legal  questions  are  disposed 
of  on  the  basis  of  tbe  truth  of  these  all^a- 
tlons.  Whether  evidence  may  be  produced  on 
the  trial  to  sustain  the  allegations  Is  a  ques- 
tion with  which  we  are  not  concerned.  It  fol- 
lows that  the  learned  trial  court  was  in  error 
In  susteinlng  tbe  demnnw,  and  tbe  wder 
appealed  from  la  wrgrsed. 

Orda  levened. 


JOHNSON  V.  CHICAGO,  M.  4  BT.  P. 
BT.  CO. 

(Snprane  Oonrt  of  BfibmesoU.  Nov.  2A,  1906.) 

1.  RAiutoAH  —  Fahi  OwwaxHM  —  ICamn- 

NANCE. 

The  farm  crOBsinf  required  by  Gen.  St. 
1894,  8  2896,  was  Intended  for  tiie  benefit  of  tbe 
owner  of  the  farm  throuch  which  tbe  railroad 
extends,  and  the  company  is  under  no  legal  obll- 
satkKi  to  maintain  tlw  erosrina  as  it  extends 
over  the  track  in  good  condlaon  for  general 
putillc  use. 

2.  8awk. 

When  the  planks  of  the  croaring  are  re- 
moved by  tbe  company  with  the  knowledge,  or 
express  or  implied  consent,  of  the  owner  of  the 
land,  the  company  is  not  liable  for  injuries  to  a 
third  person  using  tiu  crosslBg  for  hla  own 
benefit. 

[Bd.  Note. — For  cases  In  point,  see  voL  41. 
Cent  Dig.  RaUroads,  8  966.]^ 

(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Scott  County; 
P.  W.  Morrison,  Judge. 

Action  by  Carl  A  Johnson  against  the 
Chicago,  Milwaukee  ft  St  Paul  Railway 
Company.  Verdict  for  defendant  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

F.  J.  Leonard,  for  an7«lUuit  W,  W.  Boot. 
tta  respondent 
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BROWN,  J.  The  factB  In  this  cose  are  as 
follows:  The  line  of  defendant's  railroad 
extends  through  the  farm  of  one  Ole  Hagen, 
and  at  the  tliue  of  Its  constrnctlon  defendant 
provided  a  farm  crossing  for  the  use  and 
benefit  of  the  owner  of  the  land,  placing 
gates  in  the  right  of  way  fences,  and  plank- 
ing the  track  to  facilitate  the  passage  of 
teams  over  and  across  the  same.  Prior  to 
the  time  complained  of  In  this  action,  de- 
fendant was  In  the  habit  of  removing  the 
planks  In  the  fall  of  the  year,  and  replacing 
them  again  Id  the  spring,  and  had  so  re- 
moved them  a  week  or  ten  days  prior  to  the 
accident  complained  of.  During  the  winter 
of  1903-01  plaintiff  was  residing  upon  this 
farm  under  gome  arrangement  with  Hagen; 
but  he  had  not  operated  the  farm,  nor  does 
the  evidence  show  that  he  leased  it  for  the 
purpose  of  operating  it  during  1001.  In  fact, 
he  testified  that  he  had  nothing  to  do  with 
the  farm,  and  had  the  use  of  the  buildings 
only.  He  had  some  stock  of  bis  own,  and  as 
compensation  for  the  use  of  the  buildings 
was  caring  for  certain  stock  belonging  to 
Hagen.  Plaintiff  was  injured  December  21» 
1003,  by  being  thrown  from  a  load  of  hay 
while  crossing  the  track  at  this  farm  cross- 
ing. The  planks,  aa  already  stated,  had  pre- 
viously been  removed,  and  plaintiff's  bob- 
sled, upon  which  he  was  hauling  some  hay, 
dropped  between  the  rails  and  caught  in 
some  manner,  which  suddenly  stopped  the 
team,  throwing  plaintiff  to  the  ground.  He 
brought  this  action  to  recover  damages 
against  the  railway  company  on  the  ground 
that  it  was  guilty  of  negligence  In  removing 
the  planks  from  the  crossing  without  notice ; 
that  In  making  use  of  the  track  at  this  point 
he  supposed  the  crossing  was  In  good  condi- 
tion for  use,  having  had  no  previous  notice 
of  the  removal  of  the  planks.  The  trial 
court  directed  a  verdict  for  defendant,  and 
plaintiff  appealed  from  an  order  denying 
bis  motion  for  a  new  trial. 

In  the  view  we  take  of  the  case  It  be- 
comes unnecessary  to  consider  any  of  the  as- 
signments of  error  respecting  the  admission 
or  exclusion  of  evidence  on  the  trial.  It  la 
clear  that  plaintiff  must  fail  In  the  action 
for  the  reason  that  the  evidence  wholly  falls 
to  show  that  the  railway  company  failed 
in  the  performance  of  any  duty  it  owed  him, 
and  the  excluded  evidence,  had  It  been  re- 
ceived, would  not  have  supplied  this  defect 
In  the  proof.  The  crossing  in  question  was 
constructed  for  the  use  and  f)eneflt  of  Hagan, 
owner  of  the  farm  over  which  the  railroad 
extended,  and  as  to  him  there  is  no  question 
hut  what  the  company  was  under  obligation 
to  keep  and  maintain  It  in  good  condition  for 
use,  but  It  was  not  required  to  so  main- 
tain it  for  use  by  people  generally.  Ambler's 
Appeal  (Pa.)  4  Atl.  187;  McCoy  v.  Southern 
Pac.  Ry.  Co.  (Cal.)  29  Pac.  1110.  Its  obliga- 
tion In  this  respect  extended  to  Hagen  and 
those  in  his  employ.  It  appears,  and  it  is 
not  disputed,  that  the  planks  in  the  cross- 
ing were  removed  abont  a  weA  before  tbe 


injuries  to  plalntU^  with  the  kswwledge  ot 
Hagen.  Whether  the  planks  were  placed 
there  bj  the  oranpany  In  compUance  with 
the  statntes  regnlrlng  It  to  constroet  taim 
crossings,  or  under  an  agreemmt  with  Ha- 
gen, does  not  appear;  but  it  does  aK^>ear 
that  the  planks  were  removed  with  Hagen's 
knowledge,  pursuant  to  a  custom  of  tbe  com- 
pany, and  that  be  interposed  no  objection. 
We  are  aware  of  no  rule  of  law  whldi  would 
Impose  upon  defendast  the  dntr  of  Informing 
all  the  servants  or  emplf^Ai  of  Hagen  of 
the  fact  that  the  planks  bad  beoa  taken 
away,  if  it  be  conceded  Uiat  plaintlif  was  in 
a  measnn  in  Hagen's  mpl(v.  HaTinc  in- 
formed Hagok  of  tiieir  r«nonl,  toe  whose 
ben^t  the  crossing  was  constructed^  de- 
fendant's fall  duty  in  tibe  premlsea  was 
performed,  and  It  owed  plalntlfl  no  dn^ 
to  look  him  iq>  and  notify  him  of  tbe  fact. 
Such  being  tbe  case,  it  follows  that  defend- 
ant violated  no  dnty  it  owed  plaintiff  by  re- 
moving tbe  planks,  and  die  evidence  wholly 
falls  to  sustain  the  allegations  ot  negUsenoe 
relied  upon  for  recovery. 
Order  affirmed. 


BTATB  ex  rel.  HOOVBB  v.  BBASID,  Ooun- 
ty  Auditor. 

(Supreme  Court  ot  Minnesota.   Nov.  17,  1905.) 

Taxatioh— BinBicFnoiT  fbok  Sau— Oomnrr 
Wabbant— Mahdauub  to  Auditob. 
Under  the  provisions  <tf  chapter  20&  p.  221. 
Laws  1889,  amending  section  1005,  Goi.  Si. 
1894.  the  county  andltor  is  required  -to  issue  to 
the  holder  thereof  a  eoun^  warrant  on 
county  treasurer  for  the  amount  of  money 
paid  in  ior  the  redemption  of  lands  from  a  tax 
sale,  upon  the  presentation  to  him  of  the  cer- 
tificate of  tax  nUe,  or  the  assignment  thereof: 
and  It  is  no  defense  in  a  mandamus  proceeding 
to  compel  tbe  auditor  to  issue  sn<^  wamnt, 
that  a  preceding  county  auditor  withmit  au- 
thority fssned  a  warrant  for  the  same  amount 
to  tlie  original  purchaser  at  On  tax  sale,  but 
who  had  duly  assigned  the  tax  certificate. 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Court,  Wright  Coun- 
ty ;  Arthur  E.  Oiddlngs,  JudgW 

Application  by  tbe  state,  on  the  relation 
of  James  H.  Hoover,  for  writ  of  mandamus 
to  Henry  C  Brasl^  county  auditor  of  Wright 
county.  From  an  order  granting  tbe  writ, 
defendant  appeals.  Aflbmed. 

W.  H.  Cutting;  for  app«llant  J.  T.  Alley, 

for  respondent.  . 

LBWIS.  3.  On  the  2d  of  Uay,  1898,  cer- 
tain premises  were  sold  for  the  taxes  of 
1896,  and  the  certificate  of  tax  Jodsmeot 
sale  executed  and  delivered  to  one  W.  H. 
Cochrane,  wtao.  on  May  4,  1898,  assigned  the 
certificate  to  relator,  James  H.  Hoover.  In 
May,  19(X),  tbe  owner  redeemed  tbe  premises, 
paying  Into  the  county  treasury  the  amount 
required.  July  1,  1004,  relator  pres^ted 
the  certificate  of  tax  sale  to  respondent,  tbe 
county  auditor,  and  demanded  that  a  war- 
rant on  ttie  county  treasurer  be.laaned  to 
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him  for  Qiit  ^oiilat  pkiA  In  on  redemption. 
Tbe  auditor  refiraed  to  Issue  the  warrant 
and  this  actlott  was  brought  In  mandamus 
to  CDinpel  him  to  do  so.  The  auditor  inter- 
posed-tbe  defense  that  on  October  10,  1900* 
Cochrane  made  application  to  the  then  audi- 
tor of  the  comity  and  received  from  him  a 
warrant  tor  tbe  amount  of  money  paid  in 
for  the  redemption  of  the  premises  and  had 
be«i  paid  the  amount  called  for  by  it. 

Cbapter  p.  224,  Laws  1899,  amending 
section  1606,  Gen.  St  1894,  provides  that  ui>- 
on  the  surrender  of  a  certificate  of  sale,  or 
tbe  assignment  of  a  state  certificate  of  sale, 
the  cotmty  auditor  shall  give  such  party  his 
warrant  upon  tbe  coimty  treasurer  for  any 
money  paid  in  for  redemption.  The  act  also 
provides  that  In  case  a  certificate  of  sale 
or  tbe  assignment  thereof  shall  have  been 
lost  or  destroyed,  tbe  county  auditor  shall 
require  an  aflldavlt  to  that  effect  before 
issuing  a  warrant  for  the  money,  and  shall 
also  require  a  bond  in  cases  where  tbe 
amount  Is  in  excess  of  $6.  The  law  Is 
risbt  to  the  point  and  tbe  duty  of  the  audi- 
tor explicit  A  warrant  can  only  be  Issued  In 
such  a  case  upon  the  pr^utatiou  of  the 
certtflcate  of  sale,  and  tbe  assignment  there- 
of, tf  It  has  been  assigned,  and  when  sucb 
Rssigmnent  is  presented  by  the  holder  of  the 
certificate,  or  bis  assignee,  tbere  is  nothing 
for  the  auditor  to  do,  except  examine  the 
papers  and  see  whether  they  are  genuine, 
and,  if  they  are,  it  becomes  his  absolute  duty 
to  Issue  tbe  warrant  called  for.  Sucb  ex- 
amination does  not  amount  to  an  exercise 
of  a  Judicial  or  Quasi  judicial  function.  It 
Is  no  defense  that  a  preceding  auditor  made 
a  mistake  and  Issued  a  warrant  for  the  same 
amount  of  money  to  the  original  tax  ptu> 
chaser;  It  conclusively  appearing  that  sucb 
net  was  without  authority.  The  legal  duty 
to  comply  with  the  law  Is  not  changed  by 
the  fact  that  tbe  county  treasury  will  suf- 
fer in  the  amount  of  money  disbursed  upon 
the  warrant  previously  Issued.  Whatever 
remedy  tbe  county  may  have  against  the 
preceding  auditor,  or  against  the  person  to 
whom  the  tax  warrant  was  Issaed,  Is  Im- 
material to  this  Inquiry. 

Order  affirmed. 


ALLEN  T.  KNUTSON. 
fSnpreme  Court  of  Minnesota.  Nor.  24,  190S.) 

Fr&itdcmkt  Convetanot— Chattu.  Hoar- 

OAOE— Evidence. 
Where  a  chattel  mortgage  Is  attacked  as 
fraudulrat  by  a  subsequent  good-faith  pardiaser 
of  the  mortgaged  ta-o^rty,  it  is  competent  for 
the  mortgagor  to  testify  whether  the  mortgage 
was  without  cfmsideration  and  givm  to  delay 
or  defraud  bis  creditors,  Uiougb  his  declarations 
in  that  respect  made  out  of  court,  might  not 
be  competent. 

[Ed.  Note. — For  cases  In  point,  see  toL  00. 
Cent.  Dig.  Witnesses,  H  27S,  808.] 

(SylUbos  by  th«  Oonrt) 


Appeal  from  District  Oourt  Beltrami 
County ;  M.  A.  Bpooner,  Judge. 

Action  by  John  H.  AJloi  against  Theodore 
Knutson.  Verdict  for  defendant  From  an 
order  denying  a  new  trial,  plaintiff  appeals, 
oiod* 

Obestor  UcKmdiA,  for  apptilant  Ball^ 
&  McDonald,  for  reeipondant 

BBOWN,  X  Tbe  tects  In  this  cue  are  u 
follows:  Vof  A  McKUmon  were  on  the  15th 
of  July,  1903,  owners  of  a  certain  horse, 
whldi  they  ttum  mortgaged  to  plaintiff.  Ihe 
mortage  was  In  doe  form,  properly  ttxt- 
cnted,  and  filed  as  required  by  statate.  Sub- 
sequent to  tbib  execution  of  the  mortgage 
the  mortgagina  sold  the  hcrse  to  me  Lennon, 
who  In  turn  sold  it  to  defendant  each  paying 
a  valuable  consideration  thraefor.  Thwe- 
after  plaintiff  brought  this  action  In  claim 
'  and  dellTery  to  recover  poaseeslon  of  the 
borse,  baaing  his  t^t  of  action  upon  the- 
chatt^  niortgag&  Issue  was  Joined,  an^ 
whoi  tbe  cause  came  on  for  trial  plaintiff,, 
to  sustain  the  allegations  of  the  complaint, 
offered  In  evidence  tbe  chattel  mortgage  and 
a  promlsBOTjr  note,  the  paymmt  of  which  It 
purported  to  secure.  To  defeat  the  mort- 
gage defendant  called  (me  of  the  mortgages, 
wbo  was  permitted  to  testify,  over  plaintiff's 
objection  and  exception,  that  the  mortgage 
was  executed  and  deUroed  without  consid- 
eration and  that  the  mortgagors  never  re- 
ceived anything  of  valoe  therefor.  The  case 
was  submitted  to  tbe  Jury  tqxm  tbe  theory 
13iat  It  tbe  mortgage  was  execnted  without 
consideration,  and  for  the  mere  purpose  of 
hindering,  delaying,  and  defrauding  tbe  cred- 
iti»B  of  Fcv  &  MdEinnon,  plaintiff  bad  no 
title  to  tbe  ftroperty  thewonder,  and  defend- 
ant was  oititled  to  a  verdict  A  verdict  was 
returned  for  def aidant  Plaintiff  appealed 
from  an  order  denying  a  new  trlaL 

The  only  queetlon  ^ea«tad  tor  eensld- 
eratlon  In  this  court  is  wbeUter  the  teeti- 
m<fay  off^ed  by  defendant  tu^ng  to  Ahow 
that  the  mort^Lge  was  made  without  cod- 
sideratlon  and  for  tbe  purpose  of  defrauding 
creditors  was  ernmeously  received.  It  Is 
urged  by  plaintiff  Uiat  tbls  evidence  com- 
ing from  the  mortgagors  after  they  had 
sold  the  vnjfea^,  wu  Incoo^Mtent  and  In- 
admissible for  the  purpose  of  Impeaching 
the  mortgage;  and  in  support  of  the  con- 
tention authorities  are  cited  to  the  effect 
that  declantions  or  admissions  of  a  vendor 
of  perstmal  propnty,  made  after  the  transfer, 
are  Inadmissible  to  Impeach  tbe  title  of  the 
vendee.  That  rule  has  no  application  to  Ihe 
case  at  bar.  No  dedaratlcais  or  admissions 
mad€^  out  of  court  were  offoed  in  this  case; 
but  on  ^  contrary,  me  of  the  mortgagors 
was  called  as  a  witness  and  under  oath 
testified  to  facts  which,  K  true,  mdered  the 
mortgage  under  which  plaintiff  claims  void 
as  to  defendant  That  such  evidence  Is 
competent  there  can  be  no  queetlon.  Oohen 
T.  Goldberg,  66  Minn.  478»  67  N.  W.  1140;  14 
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Am.  A  Eng.  Bncr.  Iaw,  49S,  and  cases  dted. 
The  rale  laid  down  in  tbe  case  of  Burt  t. 
McKinstry,  4  Hlnn.  204  (Qll.  146).  77  Am. 
Dec.  607,  does  not  a.mlj.  U  defendant  had 
sougbt  to  prove  admissions  and  declairatlous, 
made  by  tlie  mortgagor  out  of  court,  that  no 
consideration  was  recdved  for  tbe  mortgage, 
tbe  rule  of  tiw  case  dted,  as  contended  for 
by  plaintiff,  wonid  apply.  But  no  such  dec- 
larations were  offered.  Our  conclusions  are 
that  the  trial  court  ruled  correctly  on  the  ad^ 
missibllity  of  tbe  evidence,  and  tiiat  thtt 
record  presoitB  no  raveralble  errof. 
Ordw  affirmed. 


DOLfiON  T.  DUNHAM  et  al. 
(Supreme  Oourt  of  Minnesota.  Nor.  17,  1000.) 

1.  Trial  —  iKBTBacnoNS  —  Issites  Not 
Pleaded. 

The  giving  of  an  inatmctlon  calculated  to 
materially  affect  the  Terdict,  which  introduces 
into  the  case  a  new  and  saostantia]  issue  not 
presented  by  the  pleadings  nor  litigated  by 
consent,  constitutes  reversible  error.  This  role 
ii  here  applied  to  an  loatrnction  as  to  warning 
a  servant  of  impending  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  587.] 

2.  NKOLIOBnCK— SUDDEM  DaKOBB— CONTBIB- 
DTOBT  NlQLIOENCE. 

Where  the  harm  complained  of  In  an  action 
to  recover  for  personal  Injuries  is  the  result  of 
an  effort  to  escape  a  sudden  and  impending  dan- 
ger, resulting  from  the  negligence  of  the  person 
sougbt  to  be  chai^,  contributory  negligence  as 
a  matter  of  law  is  not  made  out  by  sbowing  that 
the  person  seeUng  to  recover  mipit  have  escap- 
ed haim  by  pursuing  smie  other  available 
course. 

.[Ed.  Note.— For  cases  in  point,  see  vol,  87, 
<ient.  Dig.  Negligence,  H  00,  840.] 

3.  Masteb  and  Sibvakt  —  In jttbt  to  Sebv- 
ANI^-QUESnOH  roB  Jdbt. 

Plaintiff,  engaged  in  putting  a  belt  over  a 
pulley  In  a  pit  underneath  the  frame  of  a  saw- 
mill, was  thrown  against  an  unprotected  re- 
volving saw  when  the  machinery  waa  started 
in  moUon.  Beid,  that  the  goestion  of  the  negli- 
gence of  the  defendant  in  too  rapidly  operatug 
the  madiinery,  and  the  question  of  the  con- 
tributory negligence  of  the  plaintiff  in  placing 
the  side  of  his  foot  against  the  belt  of  the 
revolving  pulley  to  hold  it  on,  was  for  the  Jury. 

(Syllabus  by  the  Court) 

Appeal  fftnn  District  Oonrt;  Otter  1^11 
Goonty ;  L.  U  Baxter,  Judge. 

Action  by  Edward  Dolson  against  Tbomas 
Dunham  and  Joseph  Dunham,  partners  as 
Dunham  Bros.  Verdict  fttr  plalntUt.  From 
an  order  dmying  a  new  trial,  defendants  ap- 
peal. Beversed. 

M.  J.  Daly,  for  appellants.  O.  L.  Hilton 
iind  J.  W.  Mason,  for  re^Mndoit 

JAOOARD,  J.  This  was  an  action  brought 
to  recover  for  personal  injuries  suffered  by 
plaintiff  and  respondent  while  at  work  in  the 
bottoa  of  a  pit,  underneath  the  frame  of  a 
eawmlll  outfit,  In  an  endeavor  to  adjust  a 
belt  ou  a  pulley  attached  to  the  sawdust 
elevator.  Plaintiff,  22  years  of  age,  whose 
paly  espeirience  on  the  subject  was  derived 


from  having  worked  around  threshing  ma- 
chines and  having  at  some  time  seen  Hie  maia 
belt  adjusted,  had,  togethw  with  one  of  tbe 
defendants,  been  trying  to  adjust  the  belt 
while  tba  madilne  was  at  rest  Tbe  defend- 
ant and  appellant  asked  the  plaintiff  If  be 
thought  be  could  put  tbe  belt  on  the  pnll^ 
if  tbe  defaidant  would  start  tbe  engln&  Tbe 
plalntltr  thought  be  could.  Tbe  ddf^idant 
started  the  engine.  The  plaintiff  put  tbe  belt 
partially  on,  and  then,  according  to  his  testi- 
mony at  one  tlme^  to  prevoit  the  belt  from 
flyli^  off  and  titber  killing  or  Injuring  him, 
placed  his  foot  against  the  belt  to  bold  it  on 
and  was  Instantly  thrown  backward  against 
the  running  saw,  whereby  his  arm  was  cut  off. 
The  jury  returned  a  verdict  for  $1,500.  W« 
are  of  oplnl<m  that  on  this  state  of  facts  the 
questions  of  negligence  of  the  defendants 
and  of  the  contributory  negligence  of  the 
plaintiff  were  for  tbe  jury.  While  tbe  testi- 
mony was  not  very  poslUve,  there  was  still 
some  evidence  to  the  effect  that  the  defendant 
started  the  engine  swiftly'  The  plaintiff  did 
not  assume  this  risk  hy  going  Into  a  dangov 
ous  situation  with  complete  knowledge  of 
hia  environment 

Tbe  graver  question  arises  as  to  whether 
the  plaintiff  was  not  guilty  of  contributory 
negligence  upon  his  own  testimony.  At  one 
time  his  testimony  was  to  the  effect  that  be 
got  the  belt  part  way  on  with  his  hands,  and 
that  he  then  put  his  foot  on  to  see  If  be 
could  not  get  It  further  on.  At  another  place 
he  testified  that  he  bad  been  trying  to  ke^ 
the  belt  on  with  bis  hands,  but  that  It  ran  m 
swiftly  it  "stung  bis  hands,  burned  like,"  and 
that  be  put  bis  toe  against  the  belt  to  keep  it 
on  the  pulley.  He  did  this  to  keep  tbe  bdt 
from  coming  off,  because  he  was  afraid,  if 
it  came  off,  it  would  "flop  around  and  kill 
him."  The  extmt  to  which  tlils  testimony 
was  confiictlng  and  tbe  weight  to  be 
given  to  It  were  matters  for  the  consider- 
ation of  tbe  Jury,  under  all  the  drcmnstances 
of  the  case.  Nelson  v.  Batcher  liw.  Ok  (de- 
cided this  term)  104  N.  W.  833. 

^e  def«idants  contoided  with  much  tbrce 
and  a  good  show  of  reason  that  the  plaintiff 
might  have  escaped  this  danger  and  damage 
to  himself  by  placing  himself  in  a  different 
position  and  by  pursuing  another  coarse.  It 
la  a  well-settled  rule,  however,  that  where 
there  are  different  lines  of  action,  any  one  of 
which  may  be  taken,  and  a  person  of  ordi- 
nary skill,  In  the  presence  of  imminent  dan- 
ger. Is  compelled  to  choose  one  or  the  other, 
and  does  so  in  good  faith,  tbe  mere  fact  Uut 
it  was  afterwards  discovered  by  the  result 
that  bis  choice  was  not  the  best  means  ot 
avoiding  harm,  or  that  no  harm  would  have 
resulted  if  he  had  done  nothing,  such  choice 
cannot  be  Imputed  to  him  as  negligence. 
Purcell  V.  St  Paul  City  Ry.  Co.,  48  Minn.  134, 
50  N.  W.  1034,  16  L.  R.  A.  203 ;  GunoB  v.  &, 
St  P.  &  M.  By.  Co.,  B2  Wis.  672, 10  N.  W.  II : 
SchultB  V.  0.  ft  N.  W.  By.  Co.,  44  Wis.  638: 
Oonlter  t.  Bxpnaa  Ock.  M  N.  Z.  B»i  Fsnn- 
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sylranlft  By.  Oo.  t.  Werner,  89  Pa.  69;  Sle- 
grift  T.  Amot,  10  Ho.  App.  197;  Stokes  v. 
Saltonfltall,  18  Pet  181. 10  L.  BO.  115;  Hltcb- 
ell  T.  Gharlecton  UgM  &  Power  Co.  (S.  C.) 
22  8.  B.  TOT,  81  B*  sn.  Tbe  qneetlon 
concemlng  oontrlbntorj  negligence  was  ac* 
cordingly  toe  tbe  jury. 

The  trial  coort  i^watedly  anbmltted  to  the 
conelderation  of  ^e  Jury  the  neglect  of  the 
defendant  to  warn  tbe  plaintiff  or  to  advise 
lilm  what  position  to  take.  There  was  no 
Issne  on  this  subject,  either  In  tlie  pleadings 
or  in  the  evidence ;  and,  although  there  was 
testimony  that  the  def^Hlant  cantioned  the 
plaintiff  to  be  carefnl,  that  Issne  was  not  liti- 
gated by  consent  These  Instmctlons,  calcu- 
lated as  they  were  to  materially  Influence  the 
jury,  were,  therefore,  gratuitous.  The  de- 
fendant Is  for  that  reason  entitled  to  a  new 
trial.  This  conclusion  renders  It  tumecessaiy 
for  US'  to  discuss  other  trial  emxt  assigned. 

Order  reversed. 


ROSDNSTBIN  v.  OOHBM. 
(Snpreme  Court  of  Mionesota.  Nov.  24,  190S.) 

1.  Lakdlobd  Ann  Tsnan^— Lbasb— RsrusAi. 
TO  ACCKFT  PsEinsBa. 

It  is  snfficient  sround  for  a  refusal  on  the 
part  of  the  leasee  to  accept  the  premises  when 
tendered,  where  material  changes  have  been 
made  in  the  arransement  and  condition  of  the 
building  between  tbe  time  of  the  execution  of 
the  lease  and  the  time  of  delivering  the  prem- 
ises to  the  lessee.  This  rule  Is  not  changed  by 
the  fact  that  the  oatgoing  tenants  caused  the 
change  in  the  condition  of  the  premises  wlthoat 
tbe  kn<iwledge  or  consent  of  tite  lessor. 

2.  Sake— R&sciBSion  or  Lease. 

The  lessor  having  expressly  stipulated  in 
a  lease  that  he  shonld  not  be  liable  for  alter- 
ations, ImprovementB,  and  repairs,  and  the 
premises  bavins  become  untenantable  by  reason 
of  the  natural  processes  of  decay  and  faulty 
f»nstruction  of  Uie  bnlldlng,  culminating  either 
prior  to  or  after  the  execntlon  of  the  lease, 
whether  the  lessee  may  rescind  the  lease  ,  and 
avoid  the  contract  npon  such  gronnd,  quaere. 
(Syllabus  by  the  Ooort) 

Ai^eal  from  Municipal  Court  of  Ottj  ot 
Minneapolis ;  E.  F.  Walte,  Judge. 

Action  by  David  Rosenatein  against  M.  L 
Oohen.  Verdict  for  plaintiff,  and  from  an 
order  denyliq;  a  new  trial,  defendant  appeals. 
Affirmed. 

Smith  &  Thompson,  fbr  appelant  8.  H^- 
vn,  for  re^Hmdent 

LEWIS,  J.  October  18»  1901,  appellant, 
h^ng  the  owner  of  a  certain  bnildlng  In  Min- 
neapolis, altered  into  a  vrrltten  lease  to  rait 
the  same  to  respondent  for  tbe  period  of  Ave 
years  from  January  1, 1905,  at  91,800  per  an- 
num, payable  m<Hithly  In  advance,  and  the 
lessee  then  paid  tba  sum  of  9100  u  advance 
rent  for  January.  The  building  was  two 
stories,  44  feet  wide,  and  more  than  80  feet 
In  depth,  and  as  originally  constmcted  the 
floor  was  about  8  feet  below  the  sidewalk,  and 
at  tlie  time  of  tlie  execution  of  tbe  lease  a  sec- 
ond floor  had  been  put  In  even  with  the  side- 


walk, being  3  feet  above  the  original  floor,  and 
llie  first  story  bad  been  divided  by  a  partition, 
cutting  It  into  two  stores,  each  of  which  was 
occupied.  The  roof  and  second-story  floor 
were  supported  by  means  of  trusses,  and  there 
were  no  snpports  or  uprights  running  from 
tile  lower  floor  to  the  second  floor.  Immedi- 
ately npon  ocecutlng  the  lease  appellant  serv- 
ed, notice  on  the  occupants  of  the  building  to 
vacate  by  the  Ist  of  January,  190S.  After 
January  Ist  the  tenants  not  having  surren- 
dered the  premises,  negotiations  were  under 
way  with  a  view  of  permitting  one  of  the 
tenants  to  remain,  respondent  to  surrender 
his  lease  and  receive  bat^  his  money,  and  the 
lessor  to  asswne  control  of  the  building  and 
lease  It  to  other  parties.  Such  negotiations 
proceeded  for  some  time  without  effect  until 
January  26th,  when  respondent  served  notice 
on  appellant  demanding  Immediate  posses- 
sion of  the  premises,  and  appellant  commenced 
an  action  in  forcible  entry  and  unlawful 
detainer  to  secure  posscasioD,  and  February 
7th.  in  response  to  such  action,  the  tenants 
moved  out  taking  with  them  the  partition 
and  floor,  which,  as  stated,  had  been  laid  even 
with  the  sidewalk.  In  the  meantime,  and 
before  the  tenants  moved  out  on  the  sug- 
gestion of  respondent  the  building  inspector 
of  MhuieapoHs  examined  tbe  bnlldlng  and  re- 
ported to  appellant  that  it  was  tmsafe,  for 
the  reason  that  the  trusses  supporting  the 
roof  and  the  second  story  were  badly  de- 
flected, and  recODunttMled  that  colmnns  be 
put  in  on  the  first  floor  under  the  girders  to 
support  the  second  floor,  and  that  the  trusses 
be  propwly  tU^tened  and  repaired.  Respond- 
ent becoming  aware  of  the  condition  of  the 
bnildlng  by  the  repnt  of  the  inspector,  and 
of  the  fftct  that  tbe  prior  tenants  had  ronoved 
the  floor  and  partition,  notlfled  appellant  that 
be  refused  to  accept  the  premises,  and  at  <mce 
conunmced  tills  action  to  recover  tiie  $150  al- 
ready paid  on  die  ground  that  the  contideratton 
had  failed.  Action  tried,  and  a  verdict  re- 
tmrned  for  respondent       the  tall  amount. 

Tt»  court  instructed  the  Jnry,  as  a  matter 
of  law,  that  tiie  premises  had  not  been  va- 
cated and  tendered  to  the  lessee  by  tbe  les- 
sor prior  to  Vebrnaiy  7th,  and  submitted 
to  them  for  determination  whether  or  not 
the  pronises  were  on  tliat  day  substantially 
in  the  same  otmdltlon  as  at  the  time  the 
lease  was  executed,  and,  if  they  shonld  flnd 
that  tliey  were  not  in  the  same  condition  as 
when  leased,  then  respondent  conld  recover 
w  that  ground,  unless  the  lessor  stood  ready 
to  replace  the  partition  and  floor  and  prompt- 
ly notlfled  the  lessee  to  that  effect  The 
lease  contained  a  ivovlslon  to  the  ^Eect  that 
tbe  lessor  should  not  be  liable  to  make  altera- 
tions,  Improvemmts,  or  r^Irs  of  any  kind, 
but  also  conteined  the  statutory  piorislon 
that  in  case  tbe  bnlldtngs,  without  any  neg- 
lect on  tbe  part  of  the  lessee,  be  destroyed 
or  so  injured  the  elements,  or  any  cause, 
as  to  be  untenantable  and  nnflt  fOr  occupancy, 
then  the  liability  of  tbe  lessee  for  rent  shonld 
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cease^  There  was  evidence  tending  to  show 
that  the  trusses  supporting  the  roof  and  sec* 
ond  floor  bad  sagged  and  deflected  to  snob  an 
extent  that  the  bnlkling  became  unsafe  dur- 
ing the  month  of  January,  and  the  building 
Inspector  of  Minneapolis  made  an  examina- 
tion and  reported  the  fact  to  the  lessor. 
This  being  one  of  the  reasons  assigned  by 
plaintiff  for  canceling  his  lease,  the  court 
Instructed  the  Jury  that  If  th^  should  find 
that  the  building  had  become  unsafe  by  rea- 
son of  such  facts,  whether  the  cause  origi- 
nated prior  or  subsequent  to  tlie  execution  of 
the  lease,  It  would  be  a  good  ground  for  re- 
scinding the  same  on  the  part  of  the  lessee. 
The  statutory  provision  adopted  in  this  lease 
has  been  held  to  apply  simply  to  those  agents 
which  caused  sudden  destruction  or  injury  to 
property,  such  as  fire  or  water,  when  of  a 
sudden  and  unexpected  nature.  See  discus- 
sion on  "Elements,"  Harris  t.  Corlies,  Chai»- 
man  &  Drake,  40  Minn.  108,  41  N.  W.  »40, 
2  L.  R.  A.  340;  Minneapolis  Co-op^atlTe 
Company  v.  Williamson,  61  Minn.  63,  62  N. 
W.  980.  38  Am.  St  Rep.  47a  If  such  oon- 
structloQ  be  adhered  to  In  a  case  tike  this, 
It  would  seem  to  be  inherently  unjust  There 
ought  to  be  no  distinction  between  those 
agents  which  silently  and  not  obviously  ren- 
der premises  untenantable,  and  those  which 
are  specifically  recognized  in  the  statute  as 
doing  their  work  suddenly  and  unexpected- 
ly. It  ought  to  be  the  rule  that  an  owner 
shall  be  held  to  have  waived  the  right  to 
collect  rent,  when,  from  the  very  nature  of 
the  construction  of  the  building,  or  by 
natural  use  thereof,  it  becomes  dangerous, 
and  for  that  reason  untenantabla  We  will 
pass  the  question  at  this  time  by  suggesting 
that  It  Is  deserving  of  legislative  attention. 

But  on  the  other  ground  plaintiff  was  en- 
titled to  an  instruction  from  the  court  to 
return  a  verdict  for  the  full  amount.  The 
evidence  was  conclusive  that  the  lessor  did 
not  cause  the  premises  to  be  vacated  and 
tendered  to  the  lessee  prior  to  the  7th  of 
February.  Such  negotiations  as  were  bad 
during  January  with  reference  to  the  dis- 
position of  the  tenants  In  possession  did  not 
have  the  effect  of  conferring  upon  respond- 
ent possession  of  the  premises,  and  it  being 
conceded  that  when  the  tenants  moved  out 
in  response  to  the  action  of  forcible  entry 
and  detainer,  on  the  7th  of  February,  they 
took  with  them  the  floor  that  had  been  laid 
even  with  the  sidewalk,  and  the  partition. 
It  follows  as  a  matter  of  law,  that  the 
premises  were  so  substantially  changed  in 
character  that  respondent  had  a  right  to 
then  and  there  refuse  to  accept  the  same 
and  to  terminate  hla  lease.  It  was  un- 
fortunate for  appellant  that  he  could  not 
control  the  action  of  his  tenants,  and  that 
be  could  not  restore  the  premises  Im- 
mediately to  their  previous  condition  before 
respondent  exercised  his  right  to  cancel  the 
lease.  The  tenant)^  were  agents  of  the  lessor, 
not  of  the  lessee,  and  the  formw  did  not, 


as  a  matter  of  right,  have  tbe  power  to  hold 
the  lessee  In  waiting  until  the  premises  could 
be  restored  to  th^  former  condition.  The 
court  Inatmcted  the  Jury  that  the  lessor  had 
a  reasonable  length  ot  time  aftra  being 
notified  that  tbe  outgoing  tenants  had  re- 
moved the  floor  and  partition  In  which  to 
restore  them.  In  this  tbe  court  was  mis- 
taken, but  It  was  error  without  prejudice. 
On  the  undisputed  evldoice^  respondent  was 
entitled  to  a  verdict,  and  then  are  no  re- 
visible  ttTora. 
<Mba  afflrmed. 


OBOUT  T.  STBWABT. 
(Supreme  Court  of  Hlnnesota.  Nov.  17.  190C> 

SPECZnO  PlBFOBMAnOI— OOHTBJLCT— STATDTI 
or  FSAUDB. 

An  oral  agreement  to  receive  title  to  Und  by 
an  absolute  conveyance  from  the  owner,  and  to 
hold  the  same  as  security  for  moa^  aidvanced 
to  a  purchaser  of  the  land  for  the  purpose  of 
making  payments  under  his  contract  of  pur- 
chase, is  not' contrary  to  tbe  statute  of  frauds, 
and  may  be  specifically  enforced  against  the 
grantee,  notwithstanding  the  purchaser  is  in 
posBMsion  of  the  premises  and  his  contract  of 
purchase  is  still  In  force  as  against  the  owner. 
Certain  rulings  reviewed,  ana  found  to  oaa- 
tain  DO  error. 

[Ed.  Note. — For  cases  In  point,  see  voL  23, 
Cent.  Dig.  Frauds,  Statute  cf,  %  A} 

(SjUabua  by  the  Court) 

Appeal  from  District  Oonrt,  Winona  Oonih 
ty ;  Arthur  H.  Snow.  Judge, 

Action  by  AlTlma  Grout  against  D.  A. 
Stewart  Judgment  Cor  plaintiff.  Fmn 
an  order  denying  a  new  trial,  d^mdant  ap- 
peals. Affirmed. 

Webber  ft  Lees,  for  ai^Ilant  Brown,  Ab- 
bott &  Somaen,  for  respondent 

LEWIS,  J.  Action  for  the  spectflc  en- 
f(Mreem«it  of  an  oral  contract  to  hold  a  con- 
veyance of  real  estate  as  security  for  money 
loaned.  Tbe  complaint  sets  forth  the  follow- 
ing ttcta:  Mrs.  filers  was  the  owner  of 
160  acres  of  land,  and  October  4.  1896.  her 
husband  joining,  executed  a  contract  tor  a 
deed  to  Spauldlng.  October  S,  1S9S,  Spauld- 
ing  and  wife  made  a  contract  for  deed  of 
SO  acres  of  this  land  to  the  mother  and  the 
wife  of  the  plaintiff,  and  received  from  plain- 
tiff ¥800,  which  amouDt  'Spaulding  paid  to 
Thiers  to  apply  on  his  contract  In  Febru- 
ary. 1002,  Spauldlng  defaulted  on  his  con- 
tract with  Thiers,  and  thereupon  Thiers 
entered  into  an  agreement  with  respondent 
to  the  effect  that  In  case  Spauldlng  should 
fall  to  perform  his  contract  and  It  should 
be  declared  forfeited,  then  respondent  should 
perform  the  conditions  of  the  Spauldlng 
contract  and  receive  the  deed  to  the  100 
acres  of  land.  The  contract  running  from 
Thiers  to  Spauldlng  was  forfeited  and  de- 
clared void  by  Thiers,  and  thereupon  Thiers 
agreed  with  ret^ndent  that  he  might  pay 
the  amount  of  the  default  and  receive  a  deed 
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to  the  pranlBes.  Ai^lanl^  baring  been  In- 
fcvAed  of  all  tbeee  facte,  agreed  to  loon 
respondent  tbe  nun  of  $4,800  to  pay  vp  the 
amount  dne  on  tbe  SpanliAlng  contract;  and 
It  waa  agreed  between  respondent  and  vppt^ 
lant  that  Thiers  sboold  execute  a  deed  of  the 
ivemlaes  to  appellant,  tbe  premises  to  be 
htfd  appellant  as  security  fOr  the  land, 
■and  ttiat  be  dumld  execute  a  contract  for  a 
deed  ot  the  xwwnises  to  respcmdent  upon  the 
same  terms  as  tbe  original  cofitract  from 
Tlilm  to  SpauldUig,  exc^t  a  modification 
In  tbe  amount  ot  Interest,  ttie  time  of  Ite 
payment,  and  Uie  prbidpal  to  ba  paid  on  or 
before  10  years  from  date.  Thiers  assented 
to  this  agreement,  and  executed  and  deUver- 
«d  the  deed  to  appellant,  who  paid.  In  con- 
sideration thereof,  $4^620.47,  which  amount 
Thiers  accqrted  In  full  payment  of  tbe  land 
■under  his  agreemoit  with  respondent  Ai>- 
pellant,  though  requested,  refused  to  make 
the  contract,  and  claims  to  be  the  absolute 
owner  of  the  premises. 

At  tbe  first  trial  tbe  court  submitted  two 
question*  to  tbe  Jury :  (1)  "Did  the  plain- 
tiff, AlTlma  Orout,  and  defendanl^  Stewart, 
<«iter  Into  an  oral  agreement  wberet^  It 
was  agreed  that  defendant,  Stewart,  should 
loan  plaintiff,  Orout,  on  the  terms  stated  In 
the  complaint,  tbe  amount  of  money  due 
upon  the  contract  for  a  deed  aecuted  by 
£li£abetb  Thiers  and  Louis  M.  Thiers  to 
Tyler  Spauldlng?"  To  which  the  jury  an- 
swered. "Tea."  (2)  "If  the  first  question 
be  answered  Tes,*  did  tbe  plaintiff.  Orout, 
enter  into  an  agreement  with  the  defend- 
-ant,  Stewart,  whereby  it  was  agreed  that 
the  said  Bllsabetb  Thiers  and  Louis  H. 
Thiers  should  deed  tiie  premises  described 
In  tbe  complaint  to  defendant, '  Stewart,  as 
aecurl^  for  said  loan,  and  that  said  Stewart 
should  execute  a  contract  for  a  deed  of  said 
premises  on  tbe  terms  and  conditlona  stated 
In  the  complaint  to  tlie  plaintiff,  Orout?" 
To  which  tbe  Jury  answered,  "Yes."  The 
trial  court  submitted  to  tbe  Jury  the  ques* 
tlon,  requiring  them  to  find  whether  m  not 
tbe  deed  executed  and  delivered  by  Elizabeth 
Thiers  and  her  husband  to  defendant  was 
executed  and  dellTered  pursuant  to  tbe  agree- 
ment To  ttils  question  tbe  Jury  answwed, 
"No."  The  answer  to  the  third  question  was 
set  airide,  and  a  new  trial  ordered  upon  that 
question  alone,  and  a  similar  question  was 
formulated,  submitted,  and  tried  at  tbe  next 
genial  term,  and  was  answered  "Tes^  by 
the  Jury.  Tbe  court  adopted  the  answers  of 
tbe  Jury  and  found  as  true  all  of  tbe  facte 
alleged  in  the  complaint  The  amount  how- 
ever, as  found  1^  the  court,  which  Stewart 
I>aid  to  Thiers  In  consideration  of  the  deed, 
was  94,620.47,  Instead  of  the  sum  originally 
agreed  on  In  the  contract  between  Thiers  and 
Spauldlng.  The  court  further  found  tbat 
Stewart  had  never  oompUed  with  tbe  agree- 
ment; and  had  not  executed  and  delivered 
to  plalntlfl  Ibe  contract  for  the  purchase  of 
the  land,  and  ordwed  Judgment  for  plaintiff. 


In  effect,  that  the  conveyance  from  Thiers  to 
Stevrart  was  a  morlgage  to  secure  tiie  amount 
advanced  by  Stewart,  according  to  the  temm 
of  tbe  contract,  wltb  right  ot  foreclosure  and 
redemptlou. 

1.  An  oral  agreement  to  take  a  convey- 
anoe  ct  land  and  bold  it  as  secnrlty  tar  tix- 
debtedness  Is  not  contrary  to  tbe  stetute  of 
frauds,  and  may  be  specifically  ^wced. 
where  the  specific  thing  or  act  contracted  for, 
and  not  the  pecuniary  compensation,  is  the 
redress  practically  required.  Irvine  v.  Arm- 
strong, 81  Uinn.  216,  17  N.  W.  843.  It  Is  of 
no  Importance  that  tite  loan  Is  made  wholly 
upon  tbe  security  and  without  any  personal 
obligation  on  the  part  of  tbe  borrower ;  nor 
does  It  make  any  difference  that  the  party 
taUng  tbe  conveyance  received  It  from  an- 
other, who  held  title,  instead  at  tbe  bnrow- 
er,  in  whom  is  vested  the  equity  of  re- 
demption. Flsk  T.  Stewart  24  Minn.  97.  It 
is  not  necessary  to  allege  dam^es,  nor  fe- 
cial value,  in  aach  a  case.  Holton  r.  Meighen. 
ID  Minn.  60  (Oa  60).  See,  also.  King  v.  Mc- 
Carthy, BO  Minn.  222,  52  N.  W.  648;  Ftalllpa 
V.  Mo,  81  Minn.  811,  07  N.  W.  960 ;  Btltt  & 
Howe  V.  Bat  PMtage  Lbr.  Go.  (filed  Sept  28, 
1900)  104  N.  W.  661.  The  fact  that  respond- 
oit  was  in  possession  of  tbe  land,  and  that  a 
contract  waa  in  existence  between  him  and 
Thiers  of  which  appellant  had  notice^  did  not 
change  tbe  obUgation  of  the  latter  to  comply 
with  tbe  terms  of  bis  agreement,  and  did  not 
limit  tbe  relief  of  respondent  to  an  entaccB- 
meat  of  tbe  contract  already  in  exlstoice. 
The  oral  agreement  here  sought  to  be  en- 
forced against  Stewart  was  entered  into  sub- 
sequent to  the  other  contract,  and  was  tor  tbe 
purpose  of  Miabllng  respondent  to  raise  the 
mon«y  to  make  paymente  according  to  the 
terms  of  the  former  cmitract,  and  appellant 
Is  In  no  position  to  defend  bis  conduct  tbe 
mere  fact  that  the  former  agreement  may 
still  remain  In  force  as  between  respondent 
and  Thiers.  Tbe  righte  of  tbe  parties  are  In 
no  way  changed  by  the  fact  that  appellant 
during  all  of  the  time  waa  In  possession  of  tlw 
premises.  If  appellant  entered  into  this 
agreement  to  hold  the  deed  as  securl^  for 
money  advanced  by  talm  to  pay  for  the  land, 
then  he  cannot  absolve  himself  from  the  obll- 
gatims  to  cany  out  his  part  of  the  contract 
simply  because  respondent  may,  by  virtue  of 
his  possession  of  the  premises,  be  able  to 
notify  all  possible  purchasers  of  ills  rlgbte 
therein,  and  thus  protect  himself  teem  attedc 
by  purchasers  from  Stewart 

2.  As  above  ateted,  tbe  second  trial  in- 
volved simply  the  third  special  question 
which  tbe  court  submitted  to  the  Jury,  viz., 
was  the  deed  mentioned  executed  and  deliver- 
ed In  pursuance  of  the  agreonent?  Conced- 
ing that  the  answer  of  the  tidrd  question 
tended  to  settle  a  fact  In  dispute  between  tbe 
parties,  and  that  It  was  necessary  to  a  final 
solution  of  the  Issue  presented  by  tbe  plead- 
ings, most  of  the  asslgnmente  of  error  can- 
not be  considered  by  this  court,  for  the  rea- 
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son  fliat  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence  bearing  upon 
the  qnestion.  There  ia  some  evidence  In  the 
record  tending  to  support  the  findings,  and  in 
the  absence  of  a  certificate  to  the  effect  that 
the  record  contains  all  the  evidence  we 
mnst  assome  that  it  is  snfflcient  to  support 
the  findings  of  fact  This  disposes  of  the 
question  whether  or  not  Mrs.  Thiers  execut- 
ed the  deed  to  appellant  with  the  Intention 
of  aiding  and  carrying  out  the  contract  be- 
tween Mr.  Thiers  and  respondent  We  find 
no  error  In  the  refusal  of  the  court  to  grant 
the  motion  to  strike  out  the  testimony  of 
Mr.  Thiers  to  the  effect  that  he  had  writ 
ten  his  wife  at  Kenosha.  The  court  was  not 
called  upon  to  rule  directly  whether  or  not 
the  witness  was  testifying  to  the  contents  of 
the  letter.  It  was  not  error  to  permit  Mr. 
Thiers  to  teetl^  that  he  had  explained  to  his 
wife  the  nature  of  the  transaction  and  the 
porpose  of'  executti^;  the  deed  of  Stewart 
No  objection  was  made  to  this  testimony  upon 
the  ground  that  it  was  inadmissible  nndw  the 
pleadings.  The  record  shows  that  Mr.  Thiers 
was  transacting  business  for  bis  wife,  and  the 
mere  objection  that  It  was  incompetent,  ir- 
relevant and  immaterial  was  hardly  suffi- 
cient to  raise  the  objection  that  Mr.  filers 
was  In  no  way  connected  with  the  title. 
Whenever  the  motive,  belief,  or  Intention  of 
any  party,  whether  a  party  to  the  action  or 
not,  is  a  material  fact  to  be  proved.  It  is  com- 
petent to  prove  It  by  the  direct  testimony  of 
such  party.  It  having  been  found  that  the 
contract  was  made  to  the  effect  that  appel- 
lant was  to  receive  a  conveyance  of  the  prem- 
ises, It  was  proper  to  permit  Hr.  Thiers  to  tes- 
tify whether  or  not,  in  executing  and  deliver- 
ing the  deed  to  appellant  It  was  the  intention 
to  carry  out  the  provisions  of  the  cmtract 
Berkey  v.  Judd,  22  Minn.  287  (297) ;  Garrett  v. 
Mannhelmer,  24  Minn.  198. 
Order  affirmed. 


RA.RT0N-PABK1DR  MFO.  00.  T.  WILSON. 
(Snpieme  Court  of  Minnesota.   Nov.  24,  1905.) 

Principal  Airn  Aqent— Oontbacts  of  Agent 

— Repudiation. 

In  an  action  involving  the  liability  of  the 
principal  for  the  acts  of  his  agent  it  is  Jield 
that  the  facts  disclosed  by  the  record  do  not 
bring  the  case  within  the  principle  laid  down 
in  (S>Inmbia  Mill  Co.  v.  Bank.  5S  N.  W.  1001, 
62  Minn.  234,  and  that  a  verdict  for  defendant 
was  properly  directed  by  the  trial  court 

(Syllabus  by  the  Coart) 

Appeal  from  District  Court;  Big  Stone 
County ;  S.  A.  Flaherty,  Jndge. 

Action  by  the  Barton-Parker  Mannfactur- 
ug  Company  against  J.  A.  Wilson.  Yerdlct 
or  defendant  From  an  order  denying  a  new 
rial,  plaintiff  appeals.  Affirmed. 

Bay  0.  Farrlngton.  for  appellant  Xoung 
k  McBUlgott,  for  respondent 


BROWN.  J.   The  facta  In  this  case  are 
as  follows:    Defendant  was  at  the  ti;ne 
alleged  In  the  complaint  engaged  In  a  general 
retail  mercantile  business  at  Correll,  a  small 
town  In  Big  Stone  county,  of  tlilB  state. 
The  stock  consisted  of  groceries,  dry  goods 
and   various   notions;  but  be  had  nerer 
carried  a  line  of  jewelry.   Defendant  also 
(grated  an  elevator  for  the  storage  and 
handling  of  grain.   At  the  time  In  question 
defendant  had  in  his  ranploy  a  clerk  named 
Fambam.  who  was  designated  on  bis  lett^ 
heads  and  other  advertising  matter  as  gen- 
eral manager  of  the  store;  and  as  a  mat^ 
of  fact  be  exercised  general  authority  In  the 
matter  of  sellllig  and  disposing  of  defoidant'i 
goods.    At  tie  time  of  this  transactloo, 
plaintiff's  traveling  salesman  appeared  at 
defendant's  store,  made  known  his  business, 
and  solicited  defendant  to  put  In  a  line  of 
jewelry.   Defendant  was  present  at  the  time 
and  stated  to  the  salesman.  "We  do  not  care 
to  put  in  such  a  line,"  and  also  said  to 
Fambam,  In  the  presence  of  the  salesman, 
that  he  did  not  desire  goods  of  that  kind. 
Defendant  was  then  called  to  his  elevat<^  ta 
receive  some  wheat  for  storage,  and  plaln- 
tIfl*B  salesman  continued  bis  efforts  to  pro- 
cure an  order  for  bis  goods  fttun  Famham, 
and  finally  succeeded;  Fambam  ord^lng  i 
supply  of  goods  of  that  nature.  Famham 
informed  defendant  up<»i  his  return  to  the 
store  of  the  fact  that  be  bad  given  Ote  oaSa, 
whereupon  defmdant  promptly  repudiated 
the  same  and  directed  Fambam  to  rescind  the 
orAec.    Tba  evldmce  tends  to  show  tint 
Fambam'  at  once  wrote  and  mailed  a  Mtcr 
to  plaintiff,  readndtng  and  canceling  tbe  order, 
and  It  is  apparent  ttiat  tUa  letter  mnst  have 
reached  plaintiff  almost  slmultoneously  with 
the  order  sent  in  by  its  salesman.  Nevertiie- 
less  the  jewelry  was  OdpgoA  to  defendant 
who  refused  to  accept  w  receive  it  equesslj 
so  Inforaitng  plaintiff  by  mail.  This  aetloa 
was  brought  to  recover  the  value  of  the  .goods. 
At  the  trial  a  verdict  was  directed  fw  de- 
fendant and  plaintiff  appealed  from  an  orda 
denying  a  new  trial. 

Plaintiff  bases  its  right  to  reoover  opon 
tbe  claim  that  defoidant  bold  Fambam 
out  as  bis  ga)a>al  manager,  and  thns  dottwd 
falm  with  apparent  cnr  Implied  autliorlty  to 
ordOT  the  goods  in  question,  and  tiie  mle  laid 
down  In  Columbia  Mill  Co.  t.  Bank,  52  Mhin. 
234.  63  N.  W.  1061.  Best  T.  Krey,  8S  Hlnn. 
S2,  85  N.  W.  822,  is  invoked.  It  Is  contended 
that  within  the  pi1ncU»le  of  tiioee  cases  tbe 
evidence  made  a  case  fw  the  jury,  and  tiiat 
the  court  erred  in  directing  a  verdict  for 
defendant  We  do  not  concur  In  this  cm- 
t^tion.  It  appears  from  tbe  undispuM 
evidence  that  defendant  expressly  informed 
plaintiff's  salesman,  when  be  solicited  tiw 
order,  that  be  did  not  desire  to  put  in  a  llw 
of  that  class  of  goods,  and  that  be  so  stated 
to  Famham.  In  view  of  this,  occurring  in 
the  presence  of  plaintiff's  salesman,  the  role 
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of  tiie  catMS  dted  can  IWTe  no  application. 
PlatntitTB  salesman  was  In  no  way  misled  or 
deceived  by  any  act  or  omdoct  on  tbe  part 
of  defendant,  and.  In  liew  of  the  express 
declaration  of  d^endant  that  be  did  not  wisb 
to  pnt  ,ln  a  etodk  of  Jewtfry,  It  Is  clear  that 
pialntUTs  saleaman  had  no  rl^t  to  rely  upon 
■ny  aatbori^  wUdi  mlfbt  be  Implied  from 
the  omdnet  of  defendant  In  advertising  Fam- 
ham  aa  his  general  manager.  Tbe  aalesnum 
hsTlng  been  inftnned  by  defendant  himself 
that  he  did  not  want  goods  at  this  Und  takes 
tbe  case  ont  of  tiie  mle  of  tlie  caaea  dted. 

Onr  conclusion  is  that  the  learned  trial 
court  properly  directed  a  rerdlet  for  defend- 
ant, and  the  order  denying  a  new  trial  Is 
afflrmed. 


HANSON  r.  BAILBT. 
(Bnpreme  Court  of  Hlnnesota.  Nor.  24,  190Sw) 

Naw  Taui>-NBWi,T  DmovBBO  OmcuxiAStn 

Btidbicx. 
When  the  ertdenee  in  soi^rt  of  the  nr- 
diet  Is  contnuUetory,  and  not  deddve,  a  new 
trial  may  be  granted  opon  the  ground  of  newly 
diacOTeTM  endence,  altbonsh  emnulatlTe,  con- 
tradictory, or  liBpeacbiDC,  provided' soch  evi- 
dence may  hare  the  effect  ot  changing  the 
reenlt  en  a  new  trial 

[Ed.  Note. — ^For  eaoa*  In  point,  see  toI.  8T, 
CenL  Dig.  Mew  Trial,  H  22<22B.] 

<Syllabas  by  tbe  Conrt.) 

Appeal  from  District  Court,  Beltrami 
Gonnty;  W.  8.  McClenabaD,  Jodge. 

Action  by  Christina  Hanson  against  Ida 
R.  Bailey,  as  execntrlz  of  Leslie  H.  Bailey. 
Verdict  for  plaintiff,  and  from  an  order 
granting  a  new  trial,  she  appeals.  Afflrmed. 

C&estw  HcKnslck,  for  appellant  O.  D. 
McDonald,  tor  respondent 

LEWIS,  J.  Appellant  and  hw  brother 
were  Indicted  for  a  criminal  offense,  and  re- 
spondent was  emplf^ed  by  appellant  to 
defend  her.  A  considerable  sum  of  money 
having  been  paid  Into  tbe  hands  of  tbe 
attorn^  during  the  preparation  and  trial 
of  tbe  action,  this  suit  was  brought  for  tbe 
purpose  of  recovering  from  respondent  tbe 
money  which  she  claimed  to  have  pnt  into 
his  bands  for  safe-keeping  and  which  be 
refused  to  pay  over.  Respondent  claimed 
that  all  the  money  he  received  from  appel- 
lant had  been  need  to  pay  fees  and  costs 
and  dtabtnements  Incorred  In  the  conduct 
of  her  defense,  and  that  the  otber  money 
in  controversy  was  paid  by  appellant's 
brother  for  tbe  pur]:>ose  of  conducting  bis 
defense.  Upon  the  trial  tbe  question  turned 
largely  upon  whether  or  not  a  $1,000  certif- 
icate of  d^iKMlt  bad  been  sent  to  respondent 
directly  by  the  brother,  then  residing  In 
Canada,  or  whether  it  bad  been  sent  by  the 
brother  to  appellant  and  by  her  delivered  to 
respondent  by  tbe  hand  of  a  third  party. 
If  the  money  had  been  sent  directly  to 
appellant,  to  he  naed  by  hw  in  conducting 


her  own  defense,  then  respondent  failed 
to  show  any  legal  ground  tor  retaining  It; 
bnt  If  it  had  been  sent  to  him  directly  by 
the  brother,  to  be  need  for  his  defense  as 
well  as  appellanfa,  then  respondent  would 
be  accountable  to  him,  and  not  to  her.  Ap- 
IwUant  testified  that  sbe  rec^ved  the  certif- 
icate of  deposit  In  a  letter  from  her  brother, 
and  that  she  gave  It  to  one  A.  C.  Hanson, 
who  In  turn  delivered  it  to  reaiHmdent,  wha 
afterwards  admitted  that  he  received  It 
This  respondent  doiied.  The  Jury  accepted 
^tpellanfs  Twaion  and  returned  a  verdict 
in  her  favw.  A  motion  for  a  new  trial 
was  made  iqxm  tibe  ground  oi  newly  dls- 
coToed  evidence,  baaed  npon  an  affidavit 
ot  Hanson,  who  denied  that  he  liad  received 
nidb  certlflcato  ot  d^mdt  from  appellant 
and  delivered  It  to  reqKmdent  The  trial 
court  granted  a  new  trial  npon  this  ground, 
and  the  question  la:  IMd  the  court  abuse 
Its  dlscretlonf 

It  Is  the  gmeml  rule  that  a  new  trial 
will  not  be  granted  upon  this  ground,  whoi 
the  new '  evidence  la  mer^y  cumulative, 
contradictory,  or  Impeaching.  Peck  v.  Small, 
85  Hlnn.  465,  29  N.  W.  69;  Lawman  V.  Mpls. 
Street  By.  Co.,  66  Bllnn.  402,  69  N.  W.  829. 
But  there  may  be  exceptions  to  tbe  rule, 
and  there  are  cases  where  It  would  be 
proper  for  the  court  to  grant  a  new  trial 
when  the  newly  discovered  evidence  Is  In 
Its  nature  Impeaching  and  contradictory, 
and  the  trial  court  should  have  liberal  dis- 
cretion In  taking  qpcb  action  as  will  meet 
the  enda  of  Justice.  Galma  v.  Keith.  BO 
Minn.  82,  IS  N.  W.  267.  See,  also,  14  Bncy. 
PL  &  Fr.  807,  8ia  8Sa.  The  brother  did 
not  testify  at  all,  and, the  evidence  Is  far 
from  conclusive  In  favor  of  appellanfa 
claim.  The  new  evidence  la  material  to  an 
Importent  point  In  the  case,  and  It  may 
have  the  etCoct  of  changing  the  result  upm 
another  trial.  The  conrt  was  within  the 
reasonable  exercise  of  tto  discretion. 

Order  affirmed. 


GRACE  r.  GRACE. 
(Supreme  Court  of  Minnesota.   Nov.  24,  190B.)- 

1.  Homestead  —  Pabtitioh  —  Joint  Owiteb- 
sniF. 

A  husband  and  wife  had  tor  many  years 
occupied  as  a  bomeetead  premises  which  from 
their  natnre  were  not  capable  of  partition  by 
allotment  in  kind.  As  a  i>art  of  a  settlement  in 
divorce  proceedin^B,  the  husband  deeded  through 
a  third  person  an  undivided  half  interest  therein 
to  his  wife,  and  the  wife  oontUiued  for  some 
time  to  live  with  him  on  the  premises  as  a 
homestead.  Held,  the  wife  cannot,  upon  leav- 
ing him  for  alleged  valid  Justification,  acquire 
the  right  to  partition  the  premises  still  occu- 
pied by  him  as  a  homestead. 

2.  SaICB— CORVETAKCS. 

Neither  hnsband  nor  wife  can  dispose  by 
sale  or  conveyance  of  a  homestead  right  with- 
out the  express  consent  of  tbe  other.  What 
neither  Is  able  to  do  directly,  neither  will  be- 
permitted  to  do  indirectly  by  sale  «i  partition. 
(Syllabna  by  the  Conrt) 
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Appeal  from  District  Court,  RamM7  Coun- 
ty; Wm.  Louis  Kelly,  Jadge. 

Action  by  Elizabeth  Grace  acalnst  John 
Grace.  Judgment  directed  tw  defendant, 
and  plaintiff  appeals.  AlDrmed. 

S.  &,  Day,  S.  C  Olmstead.  and  0.  XL  &  J. 
O.  OtlB,  for  appellant  Durment  A  Uoore, 
for  respondent 

JAGGARD,  J.  Substantially  In  the  Ian- 
sruage  of  appellant,  the  Isanes  and  facta  In  this 
case  are  as  follows:  The  action  is  one  for 
partition  of  premlsee  described  in  the  com- 
plaint by  a  sale  thereof,  tor  the  reason  that 
they  could  not  from  their  nature  be  parti- 
tioned by  allotment  In  kind.  The  parties  to 
the  action  are,  and  have  been  for  SO  years 
past  hnaband  and  wife.  For  many  years 
prior  to  the  fall  of  1903,  they  lived  together 
therein  and  occupied  the  same  as  the  home- 
stead of  the  defendant,  in  whom  title  stood. 
In  the  fall  of  that  year,  the  plaintiff  com- 
menced an  action  against  the  defendant  for 
a  legal  separation  on  the  ground  of  cruel  and 
Inhuman  treatment.  Pursuant  to  an  ami- 
cable arrangement  the  defendant  made  over 
to  her  certain  personal  property  of  th$  value 
of  $2,000,  and  through  a  third  person  caused 
to  be  conveyed  to  her  title  to  an  undivided 
half  interest  In  the  homestead,  and  the  plain- 
tiff took  up  her  abode  with  her  husband  on 
the  premises  In  October,  1003.  She  there 
lived  with  him  as  Ms  wife  until  the  fol- 
lowing August  but  left  the  defendant  and 
abandoned  the  premises  as  her  home  for 
the  alleged  reason  that  the  defendant  re- 
newed his  improper  conduct  towards  her. 
In  November  of  the  same  year  plaintiff 
brought  this  action.  After  issue  joined  both 
parties  moved  for  j|ndgmeut  on  the  plead- 
ings. The  court  directed  Judgment  for  the 
defendant  From  that  order  and  other  pro- 
ceedings this  appeal  was  taken. 

The  contention  of  the  plaintiff  is  that 
the  wife's  undivided  half  Intareat  was  held 
by  her  free  from  any  present  vested  and 
completed  right  of  her  husband;  that  the 
husband's  right  in  an  undivided  part  of  the 
premises  is  not  paramount  but  Is  subordi- 
nate, to  the  legal  title  In  the  plaintiff,  owning 
the  other  undivided  Interest;  that  the  wife, 
having  abandoned  the  premises  for  home- 
stead purposes,  may  compel  partition  in  the 
same  manner  as  a  stranger  might;  that 
the  husband's  homestead  right  is  of  ne- 
cessity subject  to  the  rights  of  the  co-ten- 
ant ;  and  that  where  a  tenant  in  common 
has  homestead  rights,  and  partition  In  kind 
between  him  end  a  co-tenant  is  Impracti- 
cable, a  sale  of  the  whole  may  be  had,  but 
the  homestead  attaches  to  and  protects  the 
proceeds.  To  that  end  he  cites  Swandale  v. 
Swandale,  25  8.  C.  389;  Jenkins  v.  Volz,  54 
Tex  636.  It  is  true  that  this  court  has 
held  that  "the  right  lultlate  and  inchoate 
which  a  husband  or  wife  has  in  a  statutory 
homestead  owned  by  bla  or  her  spouse  Is  not 
usually  distinguishable  from  the  right  held 


by  him  or  her  In  the  real  property  belonging 
to  the  other  and  occupied  by  a  homestead. 
The  homestead  right  and  Intereat  la  con- 
ditlonaL  *  *  «  The  Int^vat  of  a  hus- 
band In  hla  wife's  homestead,  while  aba  is 
living,  seona  to  be  less  than  the  rlcbt  ot 
the  wife  In  his  homestead.  She  may  aban- 
don It  at  will.  If  she  aboold  remove  there- 
from, we  are  not  advised  of  any  statute 
which  would  give  the  husband  the  right  to 
remain  thereon  or  to  aaaert  any  claim  to 
the  same  as  a  homestead.  He  would  tben  be 
compelled  to  secure  a  homestead  for  blmsrif 
to  go  without  The  rights  of  the  wUe  in 
her  husband's  homestead  are  recognised  bj 
section  5521,  Geo.  St  1894,  by  which  home- 
stead rights  are  fixed  in  this  state ;  hot  tba 
rights  of  the  bnsband  during  the  life  of  hla 
wife  In  her  homestead  are  not  referred  to. 
They  seem  to  be  wholly  Ignored.  •  • 
namllton  v.  Tillage  of  Detroit  86  MlniL  83, 
88  N.  W.  419.  It  is  also  true  that  In  many 
cases  It  has  been  held  by  this  court  that  "the 
clearly  declared  policy  of  the  statute  In  re- 
spect to  the  relation  of  husband  and  wife 
Is  that  the  latter  can,  in  her  own  name 
in  any  fo^m  of  action,  sue  the  former  to  en- 
force any  right  affecting  her  proi>ert7,  the 
same  as  if  he  were  a  strange."  Ollle^le 
V.  Gillespie,  64  Minn.  381.  67  N.  W.  206; 
Frankel  v.  Frankel,  73  Am.  St  B^.  275, 
note;  Spetocer  v.  St  Paul  ft  S.  C.  Ry.  Co.. 
22  Minn.  20.  It  may  be  conceded  for  the 
purposes  of  this  case,  but  for  such  ptu^^ioses 
only,  that  a  wife  owning  real  estate,  as  ten- 
ant In  common  with  her  husband,  can  main- 
tain partition  against  him.  Moore  v.  Moore, 
47  N.  T.  467,  7  Am.  Rep.  466.  But  see.  con- 
tra, Howe  V.  Blanden,  21  Vt  SICE. 

The  law  and  the  reason  of  the  law,  how- 
ever, deny  the  ability  of  a  wife  by  leaying  ha 
husband  to  acquire  the  tight  to  compel  parti- 
tion of  her  husband's  homestead,  in  which 
she  has  an  undivided  half  interest  and  which 
she  occupied  with  falm  as  a  homestead.  A 
homratead  can  be  owned  and  occupied  hy 
husband  and  wife  as  traants  In  common. 
LoEO  V.  Sntherland.  88  Mich.  08.  There  may. 
be  a  homestead  light  In  an  imdlvlded  In- 
terest in  premises.  Kaser  v.  Haas,  27  Minn. 
406.  7  N.  W.  824;  26  Cent  Dig.  i  121.  cola. 
2245,  2246.  In  this  case,  accordingly,  defend- 
ant had  at  least  a  homestead  Interest  in  his 
nndlvlded  half  of  the  premises  (Riggs  v.  Ster- 
ling, 60  Mich.  643,  650,  27  N.  W.  705.  1  Am. 
St  Rep.  554),  although  it  may  well  be  donbted 
whether  the  homestead  rights  of  the  hna- 
band are  limited  to  that  Intwest  Ehrcfe  v. 
Ebrck,  106  Iowa,  614.  76  N.  W.  79S,  68  Am. 
St  Rep.  330;  In  re  Emerson's  Homestead. 
58  Minn.  453.  60  N.  W.  2S.  Neither  the  hus- 
band nor  the  wife  can  dispose  of  his  or  ber 
right  of  that  character  withont  the  express 
consent  of  the  other.  Sections  6621.  S62l^ 
5532,  Gen.  St  18M;  chapter  255.  p.  880. 
Laws  1005;  Weltzner  v.  Thlngsted.  65  Minn. 
244,  56  N.  W.  817.  And  see  Eaton  v.  Bobbtna, 
28  Minn.  827.  U  M.  W.  143;  Sherrtd  t.  SoaUi- 
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^<rlck,  43  Mteta.  S15.  B  N.  W.  1037  ;  26  Geat. 
IMff.  I  191,  cot  2330.  It  la  not  material  to 
the  decision  of  tbla  case  whether  it  be  lOTem- 
ed  tir  aectloii  663%  la  force  wben  the  plead- 
ings were  draws,  or  1^  chapter  265,  p.  390^ 
JLawB  1906,  In  force  before  the  order  granting 
the  motion,  from  which  this  appeal  was 
takm,  was  made.  Section  5632,  Qea.  St  1894, 
provides,  In  part,  that  "au7  mazried  woman 
BtaaU  be  capable  of  making  any  contract  eithv 
by  parol  or  nnder  seal  which  she  mi^t  make 
If  unmarried  and  shall  be  botind  thereby;  ex- 
cept tiiat  no  oonTCirance  or  contract  for  the 
sale  of  real  estate  or  of  any  interest  therein 
by  a  married  woman,  other  than  mortgages 
on  lands  to  secure  the  purchase  price  money 
of  such  lands  and  leases  for  terms  not  exceed- 
ins  three  years,  and  Instrunents  releasins 
■dower  in  lands  of  her  former  husband  shall 
be  yalld,  unless  her  husband  shall  join  with 
lier  in  such  conveyance."  The  law  of  1906 
expressly  provides,  In  part,  that  every  mar- 
ried wnnan  "may  make  any  contract  which 
sbe  oould  make  if  unmarried  and  shall  be 
bound  therein,  exc^t  that  no  conveyance  or 
contract  for  the  sale  of  her  homestead  or 
any  Interest  therein  shall  be  valid  unless  her 
husband  ^oins  with  her  therein."  The  hus- 
band and  the  history  of  tlie  use  of  the  prem- 
ises in  this  case  liad  determined  the  home- 
stead of  the  family.  Moss  v.  Warner,  10  Cal. 
296.  Admitting  that  all  the  homestead  rights 
there  existed  were  in  the  husband's  undivided 
balf,  under  neither  statute  could  the  wife 
make  a  valid  sale  or  conveyance  destroying 
the  homestead.  The  law  will  not  allow  her 
to  do  indirectly  through  a  suit  for  partition 
what  she  could  not  do  directly  by  sale  or 
conveyance.  Mitchell  v.  Mitchell,  101  Ala. 
183,  13  South.  147  (a  case  essentially  similar 
to  the  one  at  iMtr);  Brooks  v.  Hotctikiss,  4 
111.  App.  176;  Holbrook  v.  Wightman,  31 
Minn.  168,  17  N.  W.  280;  Umland  v.  Hol- 
combe,  26  Minn.  286,  3  N.  W.  341;  Hafer  v. 
Hafer,  33  Kan.  449,  6  Pac.  537;  Trumbly  v. 
Marten,  61  Kan.  708,  60  Pac.  741.  On  gen- 
eral principles  no  waiver  of  homestead  right 
by  the  husband  or  wife  can  affect  the  vested 
Int^est  of  the  other  spouse  therein;  neithw 
can  the  abandonment  or  waiver  of  such  home- 
stead right  by  the  one  entitled  to  enjoy  the 
dame  Injuriously  aCTect  the  interest  of  any 
«ther  entitled  thereto.  Sherwood,  In  Riggs 
Sterling,  supra. 

This  conclusion  Is  in  tiarmony  with  the 
well-understood  purpose  of  the  homestead 
laws.  The  trial  court  in  its  carefully  con- 
sidered memorandum  has  justly  remarked: 
"The  homestead,  under  our  public  policy  and 
law,  is  the  one  secure  place  where  the  strong 
liand  of  the  law  is  stayed,  and  over  which 
only  by  consent  of  both  husband  and  wife  can 
Its  power  be  exercised.  The  beneficent  idea 
undoubtedly  is  to  make  and  preserve  for 
every  family  a  shelter  of  a  home,  to  be  free, 
as  long  as  husband  or  wife  or  a  minor  child 
shall  Hve  and  occupy  it,  from  the  common 
vidsaltudes  of  life.  •   •   •  To  hold  that 


eith»  husband  or  wife  can,  at  will,  by  toav- 
Ing  the  common  homestead,  destroy  Its  legal 
character  as  a  homestead,  would  lead  to  such 
dlsastzouB  results  that  it  could  not  for  a 
momoit  be  tolerated.  Thus  at  the  will  of 
either  tiie  bmnestead  could  be  subjected  to 
judgmestt  lien  and  sale  and  the  right  of 
shelter  denied  to  the  other  spouse  and  even 
the  little  children."  The  wife  Is  not  left 
without  a  remedy  applicable  to  such  cases. 
She  can  terminate  the  homestead  right  by  an 
absolute  divorce  Kern  t.  Field,  68  Minn.  317, 
71  N.  W.  893,  64  Am.  St  Bep.  432  or.  with 
ont  a  divorce,  an  application  ondCT  sec- 
tion 6635,  whenever  she  vrould  be  mtltled  to 
a  divorce.  That  the  Legislature  has  not 
provided  lehet  for  her  under  such  drcum- 
stances  as  would  justify  her  in  leaving  her 
husband,  though  not  necessarily  entitling  her 
to  a  divorce  (Stockii^  v.  Stocking,  76  Minn. 
292,  79  N.  W.  172,  06^,  does  not  operate  to 
alter  the  letter  and  ^irlt  of  the  hmnestead 
laws.  '  If  she  elect  to  take  that  course,  she 
must  abide  by  its  consequmces.  She  does 
not  ipso  facto  become  utitled  to  thereby 
destroy  the  homestead.  In  Ehrdu  v.  Ehrck, 
supra.  It  was  held  that  a  wife  who  chooses 
to  live  apart  from  her  husband  is  not  ten- 
titled  to  any  benefit  from  the  homestead  prop- 
erty  set  off  in  laudB  owned  by  her,  and  the 
husband  has  the  full  right  during  his  occu- 
pancy to  cultivate  It 
Judgment  affirmed. 


STATQ  V.  GARDNEB. 

(Suin«mfl  Court  of  Mfamesota.  Nov.  24,  IOCS.) 

L  Cbiminal  LtLW — Appeal — Habulesb  Ebbob. 

Technical  errors  in  rulings  on  evidence, 
which  do  not  result  in  prejudice  to  thfe  accused, 
and  whldi  can  In  no  reasonable  way  affect  the 
result  of  the  trial,  are  not  sufficient  basis  for 
granting  a  new  trial  in  criminal  prosecutions. 
State  r.  Nelson,  97  N.  W.  652,  91  Mhm.  148, 
followed  and  applied. 

2.  Hoiupnn— -aDLv^Dxmrss — Durr  to  Bb* 

TBBAT — iNSTBUOriONB. 

In  a  trial  for  homicide  in  which  there  is  an 
attempted  Justification  by  Belf-defense.  It  Is  re- 
Tersibie  vrror  to  charge  that  aucb  justification 
cannot  be  made  out  unless  the  accused  in  good 
faith  endeavored  to  escape,  although  the  jury 
was  also  Instructed  that  he  was  not  necessarily 
bound  to  retreat  where  the  proven  circum- 
stances  preclade  any  in-acticable  means  of  es- 
cape or  retreat  without  great  increase  in  peril 
of  death  or  of  great  bodily  harm. 
8.  Same. 

The  application  of  the  doctrine  of  "retreat 
to  the  wall,"  originating,  as  It  did,  before  the 
general  Introdifbtifni  of  firearms,  has  doe  r^er- 
enoe  to  the  difference  in  danger  between  a  tiand 
to  hand  encounter  with  fists,  clubs,  or  even 
knives  and  an  encounter  in  an  open  space,  in- 
volving the  use  of  repeating  rifles  by  men  ex- 
perienced in  handling  them. 
4.  Saub — AppLiCABiLrrr  to  Evwoicl. 

In  this  case  an  Instruction  as  to  the  duty 
to  escape  was  not  applicable  to  one  of  the  state  s 
theories  of  guilt  namely,  that  the  defendant 
went  to  the  residence  of  the  deceased  with  the 
deliberate  Intention  of  kllliog  him,  and,  finding 
him  at  work  in  tils  curtilage,  immediately  shot 
him,  t>ecausa  no  question  ox  self-defense  was  In- 
volved. 
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6.  Baus. 

Nor  was  mA  a  diarge  applicable  to  Its 
other  theory,  based  od  defendant's  ows  state- 
menta  to  the  sheriff  and  county  attorseff  whom 
he  summoned  to  tha  scene  of  action,  and  to 
vhotn  he  narrated  Iti  details,  and  on  his  own 
similar  testimony  on  the  witneos  itand  In  hli 
own  behalf.  According  to  that  narradve,  two 
resolute  and  neiithbori^  frontiersmen  quarreled 
over  a  crop  of  hay.  Knowing  of  repeated 
threats  by  die  other  to  kill  him,  the  defendant 
went,  at  the  request  of,  to  the  place  of,  the  de- 
ceased, taking  with  him  his  rifle,  in  accordance 
with  the  custom  of  the  wild  and  unsettled 
country,  and  also  a  compass  and  auditor's  hay 
receipt,  with  whidi  to  settle  the  dispute.  Tbs 
deceued,  at  work  in  the  open  space  abont  the 
house,  was  shot  and  killed  while  attempting 
to  get  his  gun,  near  at  hand,  after  the  first 
woras  of  address  by  the  accused.  An  attempt 
to  Mcape  would  hare  resulted  In  an  aneqnal 
dnd.  u  the  defendant  was  justifled  in  ahootiiig, 
he  was  not  required  by  uw  law  to  main  a 
fntUe  attempt  at  escape. 

6.  BaHI — ^MANSLaUOHTEB. 

Under  the  clrcumstaacert  of  this  case,  the 
trial  court  properly  charged  that  the  defendant 
could  not  have  been  convicted  of  manslaughter. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Itasca  Oountr; 
M.  A.  Spooner,  Judge. 

Jos^h  Oardnw  was  cmtTlcted  of  murder, 
and  appeals.  Bereraed. 

GL  0.  McCart3i7,  Vrszik  F,  Price,  and  W. 
M.  Steele,  tor  appellant  B.  T.  Tonne,  Attj. 
Qea„  and  George  EL  Spear,  Oo.  Attj^  tor 
respoDdent. 

JAGOABD,  J.  Tha  defoidBnt  and  app^ 
lant,  Gardner,  a  bomesteader  In  wbat  la  stUI 
a  vast  wUdemesB  In  ttae  northwn  part  of  tbla 
state,  was  a  tTpical  pioneer,  Industrious, 
courageous,  and  self-reliant  He  was  a  poet- 
master  and  mail  carrier  at  the  time  of  bis 
arrest  The  best  dtlsens  of  tbe  nelghbwbood 
in  wbldi  be  then  MnA  snd  In  which  he  liad 
formerly  lived  testified  to  bis  good  reputation. 
Bis  character  was  that  of  a  quiet,  peaceable, 
law-abiding  man.  He  lud  bad  trouble  with 
Trailam  Garrison,  Uxing  alone  on  a  piece  of 
land  2%  miles  north  of  bis  plac&  Garrison, 
aivarentlj  a  hardy  man,  ttf  violent  tranper 
and  quarrelsome  disposition,  and  tboronghly 
familiar  with  tbe  use  of  a  rifle^  on  many  oe> 
Chalons,  and  to  a  lBXg»  number  of  different 
persons,  bad  expressed  bis  malice  and  hatred 
for  the  defendant  and  bis  Intenlimi  to  kill 
blm.  Many  of  these  threats  were  commo* 
ntcated  to  tbe  deftiidant  At  one  time  wben 
this  va»  done,  the  defmdant  said:  "Well, 
we'll  use  blm  tbe  best  we  know  how;  per- 
haps be  win  change."  Garrlsoh  was  86  yean 
of  age,  S  feet  S  or  10  inches  in  hti^it,  weigh- 
ing 175  to  180  pounds,  and  was  vwy  strong 
and  active.  Gardner  was  about  45  years  of 
age,  6  feet  0%  Inches  In  b^bt,  we^hlng 
about  138  to  142  pounds.  In  the  spring  of 
1904,  defoidant  bad  purchased  hay  stumpage 
of  lands  east  and  adJt^Uilng  Garrison's  land. 
He .  Informed  Garrison  of  this  purchase, 
who  then  said  be  would  not  allow  Gardner  to 
haul  that  hay.  Both  parties  became  angry, 
and  bad  hot  wuda.  Garrison  again  told  the  de- 


fendant tbat  be  would  never  haul  tliat  bay. 
On  July  18,  1904,  Gardnw  returned  from 
Hibbing  shortly  before  noon,  and  lay  down 
on  bis  bed.   Hts  son  about  noon  wakened 
blm,  and  told  him,  fliat  several  days  before 
Garrison,  who  bad  come  to  get  some  potatoes 
stored  1^  c(»sent  In  Crardner's  roodioaae, 
bad  directed  blm  (tbe  son)  In  GardnK'e 
own  wwds,  **to  teU  your  f atbv  when  he 
comes  bmne  tbat  be  cnt  six  ttms  of  hay  on 
my  land  last  year,  and  to  send  him  right 
down  as  sora  as  be  eaam  homa.  I  don't 
care  wbetbw  Backus  Brooks  pays  w  be  pajs 
f  <»  It,  BO  tbat  I  get  my  money."  Gardner  a)» 
said  be  hadnt  started  to  cut  hay  yet,  but  that 
be  was  going  to  start  tomorrow.  Tbereopon 
defendant  arose,  put  on  bis  dotbes,  took 
bis  rifle,  a  compass,  according  to  some,  but 
not  all,  of  tbe  testimony,  some  mall  belonging 
to  Garrison,  and  tbe  auditor's  receipt  for  fbe 
payment  of  the  b^  atompage.  He  testlfled 
that  with  no  purpose  of  doing  Garrison  any 
barm,  be  Intended  to  run  ttie  Ilnea  between 
the  sections  with  Gairison,  to  show  Oarrisn 
tbe  receipt,  and  to  prove  that  be  bad  not  cnt 
any  of  Garrison's  hay,  and  ovrned  the  hiy 
stumpage  for  the  year  1904.  On  bis  way, 
be  saw  that  Garrison  bad  cut  some  bay  b^ 
longtaig  to  blm.  This  made  him  vtgey,  and 
he  ap^oaehed  Garrison's  place  earning,  but 
be  Inalsts  witit  tbe  thought  only  that  be 
would  prosecute  Oarrism,  and  make  blm 
pay  for  tbe  bay  be  bad  cot  Bia  testlfled: 
"I  cant  say  that  I  was  extremely,  angry;  I 
wasn^t  flghtlngHUigry ;  I  was  diewlag-tbt 
rag-angry."  Beadilng    Garrisim^  cabiI^ 
wbOe  going  north,  be  found  Garrison  looking 
south,  and  standing  astride  a  pole  he  wn 
working  on.   Garrison  saw  him,  and.  Im- 
mediately facing  blm,  moved  over  to  tli» 
west  side  of  ttie  poles.  At  tbe  same  Instant 
detendant  noticed  Garrla(m*s  rifle  leaning 
against  tiie  house  or  a  stump.  The  dlstaaee 
between  Gardner  and  Garrison  was  82  feet; 
tbe  distance  between  Garrison  and  the  gon 
was  SO  feet;  tbe  distance  betwem  GardMr 
and  tbe  gun  was  20  feet  Gardner  said  ta 
Garrison,  with  an  oath,  **Wbo  told  yon  to 
cnt  ttiat  hay,  BUT?  Garrison  leaped  acroM 
the  poles  towards  his  gun,  saying,  as  Gard- 
ner m^terstood,  'IH  show  yon."  His  ftce 
was  distorted  with  passion,  and  be  appeared 
to  Gardner  to  be  YtKj  angry*  Gardner  thai 
called  to  Garrison,  with  tbe  empbaals  of  an 
oath,  *'BbM  on."  Garrison  jumped  three 
feet  towards  his  gun,  and  kept  an  going  Id 
that  directlan.  At  this  time  Gardner's  gim 
was  at  rest  In  tbe  hollow  of  his  arm.  He 
testlfled.  In  bis  own  language,  be  knew  thtt 
**Garrls«k  was  Intending  to  get  his  gnu  to 
shoot  me."  To  save  bis  own  life,  thinking 
only  Qt  tbMt,  be  fired  at  Garrison,  and  oiiaeed 
blm.  Garrison   turned   partially  towards 
the  defendant,  commenced  to  maneuver  by 
leaping  back  and  forth  and  sideways,  and 
was  dod^ng  in  tbat  way  or  gidng  ow  * 
fence  when  defendant  fired  tbe  second  shot, 
which  caoaed  bis  death.  A  third  abet  w 
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acddoitftlly  flred.  Gardner  finally  found 
GarrlBon  some  distance  away,  stood  over  him, 
■and  with  a  borrlble  Imprecation  said,  ''Ton 
bare  been  worldng  tot  thla  tar  tome  tlme^ 
and  now  yon  httTe  It"  He  took  Oarrlscm*! 
son,  went  to  hlB  own  honae,  sent  one  Otter 
man  to  OarrlsonX  and  then  walked  and  rode 
<m  a  borrowed  hone  to  Hlbblng.  Hwra  ha 
canaed  a  telegram  to  be  sent  to  the  aherlfl 
of  Itasca  county  at  Orand  Rapids,  reading: 
"WilllaiQ  GarrlBon  shot  in  64-28.  Bring 
corona  and  prosecntlng  attomay."  Mean- 
Willie  Ottwman  having  gone  to  Oarrlsoo'a 
bouse,  found  that  Garrison  had  crawled  Into 
bed.  and  was  tba  solitary  witness  of  bis  death. 
Jnst  b^re  his  death,  Garrison  said:  "If 
be  [Gardno-]  had  not  lOiot  me,  I  would  have 
■hot  Mm.  I  guess  the  cur  got  my  gun." 
Whoi  the  idierur  and  county  attorn^  arriy- 
ed.  Gardner,  who  had  been  talking  quite 
freely  and  not  always  ctmslBtently  to  a 
number  of  people,  began  to  tell  tbem  about 
fbo  tragedy.  He  was  very  properly  and 
fairly  cautioned  ty  tta  county  attorney-  as 
to  the  danger  of  that  course,  and  that  what 
be  said  might  be  used  against  him  upon 
'trial  for  murder.  Be  persisted,  plained 
the  drcumstaucea  fully,  accompanied  the 
-<^Bce»i  of  the  law  to  the  seme  of  the  tragedy, 
and  there  went  over  the  details  with  them, 
Indicating  all  the  various  places  at  which 
the  different  scenes  occurred.  Defendant 
was  Indicted  ft>r  the  crime  of  murdw  In  the 
flrat  deiree.  The  vodict  was  guilty  of  mur^ 
der  in  the  seotmd  degree,  and  Judgmmt  was 
altered  upon  the  verdict  that  the  defendant 
be  confined  at  hard  labor  in  the  State  Prism 
for  the  term  of  his  natural  lifOi 

This  case  presents  a  state  of  fiicta  pecul- 
iar to  firontler  lif&  All  the  direct  evld»ce 
■of  what  happened  at  the  time  of  Garrison's 
deafli  waa  supplied  by  the  defOidant  Idm- 
self.  He  had  told  many  persms  of  the 
tragedy.  BSm  statoneuts  varied  somewhat, 
■but  not  materially.  The  drcnmstantlal  evi- 
dence  was  not  conclusive  as  to  either  hla 
guilt  or  Innocence.  A  most  slgnlflcant  part 
of  the  evidence  was  the  character  of  the 
wound  ita^.  The  Mxskopej  ahowed  two 
wounds  in  Garrison's  body,  one  of  entrance 
and  (me  of  exit  Both  were  aa  the  fnmt 
surface  of  the  body.  O^ie  wound  ot  entrance 
was  a  large  tear  in  the  throat,  ahnost  Im- 
mediately below  the  thyroid  cartilage  or 
Adam'a  appla  Tnm  that  point  the  wound 
extoided  downward  to  the  left,  and  made  its 
exit  below  and  to  tbe  right  of  the  left  axilla 
or  armpit  The  state  contended  that  it  could 
only  have  beoi  Inflicted  while  the  deceased 
was  stooping  over  at  his  work,  aa  be  threw 
up  fata  chin  when  he  beard  the  accused  ap- 
proach, and  insisted  that  ail  the  drcom- 
■tancea  indicated  that  tbe  accused  stole  up 
on  the  dead  man  unarmed,  and  deliberately 
and  maUeionsly  shot  him  while  in  this 
position.  On  tbe  other  hand,  counsel  for 
the  accused  insist  that  the  wound  could 
have  ben  produced  while  the  dead  man  was 


working  sideways  away  from  tbe  defend- 
ant, and  was  ducking  and  dodging  up  and 
down  and  sldewaya.  The  defendant  assdgns 
as  one  imlnf  of  enm  that  the  trial  court 
refused  to  allow  him  to  demonstrate  before 
the  Jury,  by  putting  a  man  of  the  aame  size 
and  wd^t  as  Garrlatm  in  the  same  posi- 
tion, that  the  wound  could  not  have  been 
^oduced  in  the  way  the  state  clalma  It  Is 
ordinarily  within  the  dlscretton  of  tbe 
trial  court  to  determine  to  what  ext^t  he 
will  permit  such  demonstrations  to  be  made 
b^ore  the  jury.  We  are  not  prqnred  to 
hold  that  the  court  in  this  case  abused  such 
diacretifHL  It  la,  however,  usual  and  propor 
to  exercise  greater  liberality  in  permitting 
such  demonatratlons  whoe  homicide  cases 
are  on  trial  than  In  <Hdlnaxy  dvU  sidts. 

The  assignments  of  orror  based  np<m  al- 
lied miatakee  in  the  admission  of  evidence 
are  not  of  such  a  nature  as  to  entitle  Ou> 
defendant  to  a  new  trial  Of  these,  one 
Is  a  clear  case  of  emmeous  admlaslon  of 
hears^  evidence  upon  a  point  not  sufficient- 
ly material  to  have  In  any  reaaonable  way 
affected  the  Judgment  of  tbe  Jury.  Anothor 
assignment  Is  based  upon  an  alleged  error 
which  arose  in  cross-examination,  after  evi- 
dence had  been  received  on  behalf  of  defend- 
ant to  the'  tifect  that  the  witness  had  never 
heard  anything  against  the  r^utatlon  of 
the  accused  In  the  locality  In  which  the  wit- 
ness lived,  aa  to  his  being  a  quiet  peaceably 
and  law-abiding  citlaen.  Upon  cross-exami- 
nation the  court  overruled  an  objection  to 
tills  question  directed  to  the  witness:  "Have 
you  ever  heard  before  that  the  defendant 
was  engaged  In  any  altercation,  or  had  been 
engaged  in  any  altercation,  with  any  person 
or  persons  in  which  flraarms  were  used"? 
The  answer  was;  "I  heard  of  the  incident 
I  did  not  bear  that  he  shot  at  anybody.  I 
heard  that  he  had  discovered  some  men 
stealing  goods  out  of  his  sleigh,  and  be 
caught  them,  and  delivered  tbem  to  the  au- 
thorities In  Dnluth."  The  witness  atber- 
warda  aaid  that  he  placed  that  incident  to 
Gardner'a  credit  If  thwe  was  error  in 
this  question— vrhlch  it  Is  unnecessary,  and. 
It  seems,  undesirable,  to  decide  here— It  Is 
obvious  that  not  only  did  It  not  prejudice 
the  accused,  but  that  the  result  was  rather 
favorable  to  him.  It  Is  the  settled  rule  of 
this  court  that  upon  audi  mere  technical 
errors,  which  do  not  result  In  prejudice  to 
the  accused,  and  which  can  in  no  reasonable 
way  aflOct  the  result  of  the  trial,  this  court 
will  not  grant  a  new  trial  In  criminal  proa- 
ecntiona.  State  v.  Nelson.  91  Ulnn.  14&, 
97  N.  W.  652;  State  v.  Crawford  (N.  W.* 
decided  this  term).  104  M.  W.  822. 

The  assignmente  of  am  raise  many  ques- 
tions as  to  the  correctness  of  the  charge  of 
the  court  The  court  Charged,  inter  alia: 
"But  to  Justify  the  teking  of  human  life  in 
self-defense.  It  must  aniear  from  all  the 
evidence  that  the  defendant  not  only  really 
and  in  good  faith  endeavored  to  avoid  an 
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eocoimter  and  to  escape  from  bia  assailant 
before  tbe  fatal  shot  waa  fired.  •  •  • 
Tbe  ligbt  to  defend  hlms^f  by  taklos  tbe 
life  of  bla  aasailant  would  not  arise  ontll 
tbe  defendant  bad  at  least  attempted  to 
aTOld  tbe  neceasitj-  of  such  an  act;  but  In 
tbls  cmnectlon  I  also  cbarge  yon  that  when 
be  is  assailed  or  tbreateDed  he  is  not  necea- 
sarlly  bo  and  to  retreat,  and  whether,  under 
tbe  drcomstaDcea  of  this  case,  the  defend- 
ant was  Justified  in  doing  what  be  did  Is  a 
matter  for  yon  to  determine,  and  not  for  tbe 
court  to  decide."  We  are  of  opinion  that 
this  cbarge  was  erroneoos  In  Itself  (Perkins 
T.  State.  78  Wis.  551.  47  N.  W.  827;  Shell 
T.  Stat^  88  Ala.  14.  7  South.  40).  and  was 
not  applicable  to  the  facta  ivoven.  The 
common-law  doctrine  of  "retreat  to  tbe  wall" 
Is  thus  tefemed  to  In  a  frequently  quoted 
paragraph  from  Coke  (3  lost  55):  "Some 
be  Tolontary,  yet  being  done  upon  Inevitable 
cause  are  no  felony;  as  if  A.  be  aseaolted 
by  B.,  and  they  fight  together,  and  before 
any  mortal  blow  is  given,  A.  giveth  back 
until  'be  Cometh  to  a  hedge,  wall,  or  other 
strait,  beyond  which  he  cannot  pass,  and 
then,  in  his  own  defense  and  for  safe- 
guard of  bla  own  life,  kllletb  the  other;  this 
Is  voluntary,  and  yet  no  felony.".  Tbe  mle 
on  this  subject  has  tended  In  some  Amort 
can  Jurisdictions  to  be  enforced  with  strict- 
ness, in  others  to  be  largely  modified,  in 
accordance  with  changed  conditions,  and 
Indeed  to  be  positively  relaxed.  See  State 
T.  Matthews.  148  Mo.  186,  49  &  W.  1085, 
71  Am.  St  Bn>-  SOS;  Bunyan  r.  State,  67 
Ind.  80.  84,  26  Am.  Bep.  IS.  In  a  leading 
case  (Brwln  t.  SUte,  29  Ohio  St  186.  23 
Am.  Bep,  788),  after  a  review  of  tbe  conn 
mon-Iav  authorities  In  consequence  of  this 
confusion  in  tbe  Iat«  cases,  tbe  court.  Inter 
alia,  said:  "The  question,  then.  Is  simply 
this:  Does  the  law  bold  a  man  who  Is  vlo- 
lently  and  feloniously  assaulted  respom^ble 
for  having  brought  such  necessity  upon 
himself,  on  the  sole  ground  that  he  failed  to 
fly  from  his  assailant  wben  he  might  have 
safely  done  soT  Tbe  law,  out  of  tendmiess 
fOr  human  life  and  the  frailties  of  human 
nature,  will  not  permit  the  taking  of  it 
to  repel  a  mere  trespass,  or  even  to  save 
life  where  the  assault  Is  provoked;  but  a 
true  man,  who  is  without  fault,  Is  not  obliged 
to  fly  from  an  assailant  who  by  violence 
or  surprise  malidoualy  sedcs  to  take  his  life 
or  do  him  enormous  bodily  harm."  Tbe  Su- 
preme Court  of  the  United  States  approved 
of  this  rule  and  of  Bunyan  v.  State,  supra. 
In  1894,  in  Beard  v.  United  Stotes,  158  U.  & 
660.  16  Sap.  Ct  962,  39  L.  Ed.  1066.  In 
that  case  an  angry  dispute  arose  between 
Beard  and  three  brothers,  one  of  whom 
took  a  shotgun,  and  went  wtOi  the  others 
upon  the  premises  of  the  accused  for  the 
purpose  of  taking  away  a  cow  in  dispute. 
Beard  returned  to  his  home,  taking  with 
him  a  gun  lie  was  In  the  habit  of  carrying 
when  absent  from  home,  and  finding  tbe 


'  brothers  on  bis  premii^  orJei>;d  them  to 
leave.  This  they  refused  to  do.  Wben  the 
deceased  got  within  a  few  steps  of  the  ac- 
cused, tbe  latter  warned  bim  to  stop,  but 

.  he  approached  near^,  saying,  "Daum  jox 
I  will  show  yon."  at  the  aame  time  niakir.a 
a  movement  with  his  left  hand  as  if  to 
draw  a  pistcd  from  hia  po<^t  Tbe  accused 
struts  him  on  the  bead  with  tbe  tmtt  end 
of  bis  gun,  and  knocked  him  down,  as  a 
result  of  which  he  died.   Hr.  Justloe  Har- 

'  Ian  said;  "The  defendant  was  wboe  be 
had  a  right  to  be  wben  the  deceased  mdvan- 

.  ced  npcm  him  in  a  threatening  manner  and 

I  with  a  deadly  weapon;  and  if  tbe  accnaed  did 
not  provoke  the  assault,  and  had  at  the 

'  time  reasonaUe  grounds  to  believe,  and  la 
good  faith  believed,  that  the  deceued  In- 

'  tended  to  take  his  life  or  do  him  great 

.  bodily  harm,  be  was  not  obliged  to  retreat, 
nor  to  consider  whether  be  could  safely  re 

;  treat,  but  was  entitled  to  stand  his  ground. 

■  and  meet  any  attack  made  upon  bim  with  a 
deadly  weapon  In  such  a  way  and  with  such 
force  aa  under  all  the  circumstanoeB  lie  at 

.  the  moment  honestly  believed,  and  had 

:  reasonable  grounds  to  believe,  was  neces- 
sary to  save  his  own  life,  or  to  protect  him- 
self from  great  bodily  Injury."  In  Bo  we 
T.  U.  S..  164  U.  8.  546.  17  Sup.  Ct  172,  41 
L,  Ed.  547,  the  defaidant  a  Cben*ee  In- 
dian, bad  an  altercation  with  the  deceased 
at  a  hotsL  After  a  quarrel  at  the  anpp« 
table,  tbe  accused  swore  at  tbe  deceued 
and  kicked  bim.  The  accused,  then  Inuied 
up  against  tbe  counter,  aa  If.  according  to 
his  own  testimony,  he  had  abandoned  the 
controversy.  Immediately  the  deceased 
sprang  at  him,  striking  him  with  a  knife, 
cutting  bim.  Tbereupon  the  accused  shot 
and  killed  Us  assailant  The  trial  court 
charged  In  a  carefully  qualified  way  aa  to 
Uie  duty  of  retreat  Hr.  Jnstlee  Btailan, 
Inter  alia,  said:  "The  accused  was  oktltled. 
so  far  as  his  right  to  resist  the  attack  was 
concerned,  to  remain  where  he  waa.  and 
to  do  whatever  was  necessary,  or  what  he 
had  reasonable  gronnds  to  believe  at  the 
time  was  necessary,  to  save  his  Ufa  or  to 
protect  himself  from  great  bodily  barm; 
and,  undw  the  clrcamBtance%  it  was  error 
to  make  tbe  case  depend,  tn  whole  «  lo 
part  upon  the  Inquiry  whether  the  accused 
could,  stepping  aside,  bare  aToided  the 
attack,  or  could  have  so  carefully  aimed 
his  pistol  aa  to  paralyse  the  arm  of  his  as- 
sailant without  man  seriously  wounding 
him."  This  acctnds  with  the  genoal  law  aa 
the  subject  Harbour  t.  State  (Ala.)  37 
South.  330;  Peo^e  t.  Newcomer,  118  CaL 
263,  60  Pac.  406;  State  t.  Obushing.  14 
Wash,  527.  46  Pac.  146.  53  Am..St  Bep.  883; 
BabcotA  T.  People,  IS  Colo.  516,  22  Paa  817; 
Brown  V.  Commonwealth,  86  Va.  466,  10 
S.  B.  746;  Cains'  Case,  20  W.  Ta.  679; 
State  T.  Brans,  38  W.  Va.  417,  10  8.  E.  792: 
Commonwealth  v.  Selfrldge  (Mass.  1806) 
reported  In  volume  1.  Horrlgan  ft  O^omp. 
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Self-Def.  1;  Pond  t.  People,  8  Mich.  160; 
People  T.  Macard  (Mich.)  40  N.  W.  784;  State 
T.  Bartlett,  170  Mo.  668,  71  S.  W.  148,  59  L. 
B.  A.  766;  WUls  T.  State  (Neb.)  61  N.  W. 
2S8;  25  Am.  &  Bliif.  Bnc.  of  Law  OSd  Od.) 
272.  note  2. 

The  mle  of  law  In  this  state  Is  not  In- 
consistent with  this  conception  of  the  dnt7 
to  retreat  bo  far  as  Is  Involved  In  the  case  at 
bar.  In  State  t.  Shlppey,  10  Minn.  223  (Gil. 
178),  88  Am.  Dea  70,  Wilson,  C.  J.,  aald,  Inter 
alia:  "It  clearly  appears  that  the  defend- 
ant deliberately  and  intentionally  shot  the 
deceased,  and  from  this  the  presumption  Is 
that  It  was  an  act  of  mnrder.  •  •  • 
Where  the  party  has  not  retreated  from  or 
attempted  to  shnn  the  combat,  but  has,  aa 
in  this  case,  unnecessarily  entered  Into  It, 
bis  «ct  la  not  one  of  self-defense.  The  de- 
fendant by  taking  his  gun  and  following  after 
the  deceased,  without  any  previous  provoca- 
tion, such  as  the  law  will  recognize  as  prov- 
ocation for  the  use  of  a  deadly  weapon, 
showed  conclusively  that  the  homicide  was 
not  committed  In  self-defense,  real  or  imagi- 
nary." In  approving  this  case  In  State  v. 
Sorenson,  82  Minn.  118,  Ifi  N.  W.  738,  In 
which  the  deceased  rushed  at  the  defoidant 
with  a  club,  Ollfillan,  O.  J.,  said:  "The  law 
concedes  the  right  to  kill  In  self-defense, 
but  only  In  extremity,  and  when  no  other 
practicable  means  to  avoid  the  threatened 
harm  are  apparent  to  the  person  resorting  to 
the  right  If  it  was  practicable,  and  so  ap- 
parent to  him,  to  repel  the  atfempt  by  other 
means  than  by  killing  bis  assailant,  he  Is 
bound  to  do  BO.  And  all  the  anthorltleB  are 
agreed  that  ordinarily,  as  an  element  -of 
legal  self-defense  in  cases  of  personal  con- 
flict, the  party  killing  must  escape  by  re- 
treat, unless  prevented  by  some  Impediment 
or  by  the  fierceness  of  the  assault"  The  last- 
named  case  was  approved  In  State  v.  Bheams, 
34  Minn.  18,  24  N.  W.  802,  in  which  the 
deceased  was  unarmed  and  the  defendant 
bad  a  loaded  revolver.  In  State  v.  Scott.  41 
Minn.  866,  373.  48  N.  W.  62,  the  evidence 
was  sncb  that  no  charge  that  the  homicide 
was  Jnstlfled  by  self-defense.  Ignoring  the 
drciimstaneea  of  provocation  by  the  defend- 
ant, would  have  l>€en  correct 

Tbe  doctrine  of  "retreat  to  the  wall"  had 
Its  origin  before  tbe  general  introduction  of 
gasm.  Justice  demands  that  its  application 
bare  due  regard  to  the  present  general  use  and 
to  the  type  of  firearms.  It  would  be  good  sense 
for  tbe  law  to  require,  in  many  cases,  an 
attranpt  to  escape  from  a  hand  to  hand  en- 
counter  with  fists,  clubs,  and  even  knives,  as 
a  condition  of  Justification  for  Ulllng  In 
■elf-deferue;  while  it  would  be  rank  fblly  to 
ao  require  when  experienced  men,  armed 
wltii  repeating  rifles,,  face  each  other  in  an 
Open  Bpace,  romored  from  shelter,  with  In- 
tent to  kill  jor  to  do  great  bodily  barm. 
What  might  be  a  reasonable  chance  for  es- 
cape In  the  one  situation  might  In  the  other 
ke  certain  death.  Self-defense  has  not,  by 


statute  nor  by  Judicial  opinion,  been  dis- 
torted, by  an  unreasonable  requirement  of 
the  duty  to  retreat  Into  aelf-destmctlon. 

In  the  case  at  bar  one  of  the  theories  of 
the  state  was  that  the  defendant  shot  Garri- 
son while  he  was  at  work  leaning  over  the 
poles.  In  this  view  the  charge  as  to  es- 
cape was  not  Involved,  and  the  subject 
should  not  have  been  referred  to.  It  be-* 
came  relevant  only  in  the  consideration  of 
the  defendant's  narrative  of  tbe  tragedy. 
According  to  that  narrative,  tbe  accused 
knew  of  the  threats  made  by  Garrison  to 
kill  him.  Garrison  was  only  30  feet  away 
from  his  rifle,  leaning  against  the  house  or 
a  log;  defendant  bad  more  than  100  paces  to 
travel  before  be  could  reach  the  popples  sur- 
rounding Garrison's  curtilage.  An  attempted 
retreat  finally  must  have,  resulted  In  ex- 
posing him  to  a  duel  with  a  dead  shot  like 
Garrison.  It  would  not  have  been  reasona- 
ble to  have  required  him  to  have  undertaken 
to  reach  and  take  Garrison's  gun.  Garrison, 
the  larger  man.  would,  as  he  said,  have 
broken  him  in  two  before  he  could  have  se- 
cured It  and  protected  himself.  It  was  ap- 
parently as  dangerous  for  him  to  retreat  as 
to  stand  his  ground.  Dnncan  v.  State,  48 
Ark.  543,  647,  546,  6  S.  W.  164.  To  use  the 
expression  of  Cblet  Justice  Gllfillan,  referred 
to,  if  the  Jury  believed  tbe  defendant's  nar- 
rative, he  had  no  "practicable  means"  to 
avoid  threatened  barm  by  an  attempt  to  es- 
cape or  retreat  "He  had  no  reasonable 
way  open  to  retreat  without  Increasing  bis 
peril."  Harbour  v.  State,  supra.  He  had 
"come  to  a  strait."  Coke,  ante.  The  fact 
that  Gardner  carried  his  gun  did  not  Justify 
giving  the  instruction.  His  contention  was 
that  this  was  In  accordance  with  a  natural 
and  the  general  custom  of  the  wild  and  un- 
settled wilderness  In  which  he  lived.  More- 
over, as  was  held  in  People  v.  Macard  (Mich.) 
40  N.  W.  784,  a  person  knowing  his  life  to 
be  threatened,  and  believing  himself  to  be 
In  danger  of  death  or  great  bodily  harm.  Is 
not  obliged  to  remain  at  home  In  order  to 
avoid  an  assault  but  may  arm  himself 
Bufficiently  to  repel  anticipated  attadc.  and 
pursue  bis  le^tlmate  avocation;  and  if  with- 
out fault,  he  is  compelled  to  take  life  to 
save  himself,  be  may  use  any  weapon  he 
may  have  secured  for  that  purpose,  and  tiie 
bomldde  is  excusable.  And  see  Bohannon 
V.  Commonwealth,  71  Ey.  481,  8  Am.  Rep. 
474.  It  was  accordingly  reversible  error.  In 
any  view  of  tbe  case,  for  the  trial  court  to 
have  charged  upon  tbe  subject  of  escape  or 
retreat 

In  connection  with  a  new  trial,  it  Is  de- 
sirable to  refer  to  some  other  parts  of  the 
charge.  Wltb  respect  to  the  grounds  of 
apprehension  on  the  defendant's  part  the 
trial  court  used  on  a  number  of  occasions 
tbe  expression  "bound  to  know."  It  would 
have  been  better  for  tbe  court  to  have  em- 
ployed the  language  of  tbe  statute  (section 
e4U)  namely:  ■'Homicide  la  juatlflable  In 
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the  lawful  defense  of  the  slayra  when  there  Is 
reasonable  ground  to  appreh^d  a  design  on 
the  part  of  the  person  slain  to  commit  a 
felony,  or  do  some  great  personal  injury  to 
the  slayer,  and  there  is  Imminent  danger  of 
snch  design  being  accomplished."  See  Oer- 
molus  T.  Sausser,  83  Minn.  141,  65  N.  W.  946. 
In  'Connection  with  the  condnct  of  the  de- 
.ceased  In  embarking  In  a  quarrel,  the  case 
of  Wallace  v.  United  States.  162  U.  S.  46G, 
16  Sap.  Gt  859,  40  L.  nd.  10S9,  states  the  law 
clearly  and  simply. 

The  court  properly  excluded  from  the  con- 
BidN-ation  of  the  jury  the  charge  of  man- 
slaughter. It  follows,  from  a  consideration 
of  the  drcumstaucea  previously  set  forth 
and  of  the  defendant's  own  testimony,  that 
either  he  committed  homicide,  or  that  he 
killed  the  deceased  in  self-defense.  The  de- 
fendant himself  testified  clearly  and  positiTely 
that  at  the  time  of  the  shooting  the  only  mo- 
tive which  actuated  him  was  his  own  self- 
protection. 

The  Judgment  and  order  appealed  from  are 
reversed,  and,  in  accordance  with  section 
7391,  Qen.  St  1S94,  a  new  trial  Is  directed. 
The  case  Is  remanded  to  the  district  court  to 
that  end,  and  the  warden  of  the  Minnesota 
State  prUKm  is  hereby  directed  to  deliver  the 
said  defendant  to  the  sheriff  of  Itasca  county, 
to  be  takoi  to  Itasca  conntr  tot  muh  new 
trial. 


SODINI  r.  80DINL 
(Supreme  Court  of  Minnesota.  Nov.  24, 

1,  DlTOBOl  —  SUPPI'EICSIITAL    AltaWKB  — DK- 
OBSE  FOB  DERRDANT. 

A  decree  of  absotata  divorce  waa  properly 
granted  upon  proof  of  marriage  and  of  commie* 
sion  of  acta  of  adultery,  subsequent  In  time  to 
the  orMnoI  answer,  by  plaintiff,  as  alleged  in 
a  supplementxl  answer  wDicb  was  filed  by  per- 
mission  of  tiie  court,  and  to  which  plaintiff  re- 

5 lied.  It  was  not  a  necessary  condition  to  v«Ai 
ecree  that  the  defendant  should  first  have 
proved  the  substantive  offense  charged  in  the 
original  answer. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent.  D^.  Divorce,  |  330.] 

%  SAHB— AlXOWANCB  TO  Win. 

Where  an  absolute  divorce  Is  granted  the 
wife  for  the  adultery  of  the  huabaud,  the  court 
may  make  her  a  just  allowance  out  of  his  per- 
sonal property,  In  addition  to  the  dower  in- 
terest in  Lis  lands,  which  by  virtue  of  section 
4S0S  Gen.  St.  1894,  vests  In  her  without  the 
necessity  of  a  JudgmenL 
8.  Saub— Review. 

The  allowance  of  personal  property  mads 
by  the  court  In  this  Instance  was  reasonable. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Homepin  Coun- 
ty ;   C.  B.  Elliott  and  Frank  C  Brooks, 

Judges. 

Action  by  John  C.  SodinI  against  Clara  So- 
dlnl.  Judgment  for  defendant  Motion  to 
have  the  Judgment  red.oced  denied,  and  plain- 
tiff appeals.  Affirmed! 

Mead  &  Robertson,  for  appellant  Stan  J. 
Donnelly  and  Harry  Weiss,  tor  leqmndrait 


JA06ARD,  J.  After  the  decision  In  tfali 
case,  reported  In  102  N.  W.  861.  counsel  far 
plaintiff  moved  to  amend  his  complaint,  tbco 
seeking  to  annul  the  marriage  between  the 
parties  hereto,  so  as  to  diarge  adultery  and 
cruel  and  inhuman  treatment  The  court  te- 
fused  this  motion,  but  allowed  the  defendant 
to  file  a  supplonental  answer,  and  the  plain- 
tiff to  serve  a  reply.  Defoidaut  flied  a  sup- 
plemental answer,  charging  plaintiff  with 
acts  of  adultery  between  the  let  day  of 
May.  1904,  and  the  81st  day  of  January.  1905, 
and  betwe«i  the  16tb  and  25th  days  of 
March,  1905,  and  with  llvii«  in  opoi  adul- 
tery with  a  person  named  since  the  2etb  of 
March,  1906,  to  date  of  the  supplemental 
answer.  The  plaintiff  by  faia  rcvly,  in  date 
subsequent  to  this  supplemental  answer, 
denied  adnltoy  and  cruel  and  inhnmaa 
treatment  and  alleged  ttiat  defendant  had 
condoned  plaintiff's  previous  misconduct 
by  living  with  plaintiff  as  his  wife  for  two 
weeks  prior  to  March  20,  1903,  L  e..  three 
we^B  before  filing  supplemental  answer, 
and  that  the  defendant  bad  committed  adul- 
tery with  a  person  named  In  June  and  Octo- 
ber, 1903.  The  Jury  Impaneled  to  try  tbe 
Issues  of  adultery  charged  found  the  plaiit- 
tlff  guilty  and  the  defendant  not  gnlllr. 
Thereupon  tbe  court  found  as  matters  U 
fact  inter  alia,  that  the  acts  of  adultery  on 
the  part  of  the  plaintiff  appearing  In  tbe 
Jury's  verdict  wore  nevor  condimed  by  de- 
fendant ;  that  he  was  the  owner  of  the  real 
eetate  described  tborein,  and  of  persraal 
pn^>erty  at  tlie  value  of  $8,050;  that  the 
defendant  waa  entitled  to  an  allowance  of 
permanoit  alimony  of  $2,683.83,  besides  Iffi 
for  suit  money  and  expenses  and  $300  u 
attorneys'  fees.  As  conclusions  of  law,  it 
held  that  defendant  was  ^titled  to  have  ^ 
bonds  of  matrimony  dissolved,  and  ber  perma- 
nent alimony  fixed  In  tbe  sum  mmtloDed. 
Thereupon  Ju^ment  was  entered  aocordlof- 
ly,  and  also  to  the  effect  tiiat  the  defeDdaat 
was  entitled  to  her  dower  In  ail  tbe  real  es- 
tate, as  fixed  and  determined  by  the  statntsa 
of  this  state.  Attet  tbe  Jodgmwt  had  beoi 
entered,  certain  Insur&nce  real  estate  waa 
adjusted,  and  a  motion  was  made  by  wp^ 
lant  to  bare  the  Judgment  reduced  tbe 
amount  of  one-third  ot  $2,000  and  was  dented 
by  the  court  Thereupon  the  plaintiff  took 
this  appeal. 

One  of  the  prlnc^l  asslgnmoitB  of  error 
challenges  the  right  of  tbe  def^dant  to  ma^e 
out  a  case  under  the  supplemental  answer 
alonfc  That  supplunental  answer  wss  filed 
under  rader  of  court  on  the  theory  that  tt 
waa  desirable  to  litigate  all  controverriea 
up  to  the  time  of  trial.  Gonnsel  for  pUio- 
tlff  consented  to  an  answer  which  should 
cov&r  all  acts  which  had  takm  irtaoe  shKt 
the  filing  and  swvlng  of  tlie  original  answa. 
He  subseqnently  replied  to  tbe.  supplemental 
answer  actually  served  without  ohjectioB. 
Upon  tbe  trial  It  Is  doubtful  whether  anj 
objection  to  the  admission  of  evWenoe  ondsr 
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the  aapplemental  answer  was  ffufflcleatly 
raised  to  be  tbe  basis  of  an  as8ig;nnient  of 
error  In  tbls  court  Constmlng  the  record 
most  liberally,  howerer,  eoaoBel  for  the 
plaintiff  wilt  here  be  regarded  as  having  duly 
objected  to  tbe  Introduction  of  testlnKmy 
uadw  the  supplemental  answer  nntll  the 
snbstantlre  offense  under  the  original  an- 
swer had  been  proved,  because  tbe  snpple- 
mnital  answer  was  simply  in  aid  of  the 
original.  Notwithstanding  this  objection, 
the  court  received  tbe  testimoi^.  If  this 
was  error,  tbe  case  must  be  reversed.  To 
this  end  counsel  cites  Schwab  v.  Schwab. 
83  Md.  882,  49  Atl.  S31,  52  L.  R.  A. 
411;  Same  Case  (second  appeal),  M  Atl. 
608;  Mllner  v.  MUner,  2  Bdw.  Ch.  114;  Fans 
v.  Faas.  67  App.  DIv.  611,  68  N.  T.  Supp.  509 ; 
Lats  T.  Lnts,  62  N.  J.  Bq.  241,  28  Atl.  315 ; 
HIU  T.  HUl,  10  Ala.  527;  CampbeU  v.  Camp- 
be»»  60  App.  DlT.  436,  74  N.  Y.  Supp.  979. 

The  defendant,  expressly  assuming  the  bur- 
den of  maintaining  her  case  as  a  plaintiff, 
proved  the  marriage  and  other  preliminaries 
nndw  tbe  original  answer  and  acts  of  adul- 
tery ondw  tbe  supplemental  answer.  It  Is  al- 
ways "to  the  Interest  of  tbe  public  that  there 
should  be  an  end  to  litigation."  Broom's 
L^l  HazlmB,  8S1.  It  eqwdally  conduces 
to  public  decency  that  all  such  ccmtrover- 
lies  as  are  here  involved  should  be  promptly 
beard  and  finally  decided.  The  court  abused 
no  discretion,  on  tbe  cmtrary,  uerdsed  the 
soundest  dlscretloD,  in  not  regutrtng  the  de- 
fendant to  make  out  her  case  under  the 
original  answer  before  Introducing  evidence 
of  subsequent  adultery  alleged  In  the  supple- 
mental answer.  It  aftw  the  answer  was 
filed  the  plaintiff  committed  adultery,  the 
defmdant  is  entitled  to  divorce  because  only 
of  that  wrong  properly  put  In  issue  by  plead- 
ings. Section  B270,  Gea  St  1894.  Subse- 
quent adulterr  wiU  rerive  condoned  adultery. 
Nelson  on  Sep.  ft  Dlv.  t  406  et  sda- ;  Smith 
r.  Smith.  4  Paige,  4S2,  27  Am.  Dec.  7S. 

Tht  other  principal  asglgnmnit  of  wror 
objects  to  the  amount  of  alimony  as  ezcess- 
jTe.  In  80  far  as  the  objection  Is  addressed 
to  tbe  conclusion  InT^iues  which  the  trial 
court  reached,  it  is  not  well  taken.  That 
coDcliuloii  Is  justified  by  tbe  evidence,  and 
win  not  be  disturbed,  under  tbe  familiar  rule 
as  to  review  by  tltfs  court  of  findings  of 
fact  of  tbe  trial  court  Dunnell,  Minnesota 
Practice,  |  1664,  and  cases  cited.  Plaintiff, 
bowerar,  raises  an  interesting  question  of 
law  in  tills  connection.  S«ctlon  4807.  Qen. 
8t.  1804.  provides  for  permanent  alimony 
"npfm  every  divorce  fbr  any  cause,  except- 
ing that  of  adultery  oommltted  by  the  vrify." 
Secticm  4808,  Gen.  St  1604,  expressly  pro- 
-rides  that  when  tbe  marriage  is  annulled  for 
-tbe  acts  of  adultery  committed  by  the  hus- 
liaiid,  the  wife  shall  be  entitled  to  dower  in 
blB  lands  In  the  same  manner  as  If  he  were 
dead.   Oounsel  for  plaintiff  contends  that 


these  two  sections,  construed  together,  con- 
stitute a  complete  rule  for  determining  what 
the  wife  may  have  when  she  gets  a  divorce 
on  the  ground  of  adultery ;  that  section  480T 
deals  with  alimony  proper,  as  distinguished 
from  dower;  that  both  sections  do  not  ap- 
ply to  the  same  case;  and  that  tiierefore 
the  trial  court  committed  reversible  error. 
This  contention  Is  not  sustained  by  an  ex- 
amination of  these  two  sections.  Under  sec- 
tion 4807.  the  court  may  give  the  wife  "swdi 
part  of  ibe  personal  estate  of  the  husband, 
not  exceeding  one-third  tiiereof  In  value,  and 
such  real  estate  of  tbe  husband,  not  exceed- 
ing tbe  value  of  her  dower,  as  It  deems  Jmt 
and  reasonably  having  regard  to  tbe  ability 
of  tbe  husband  and  the  character  and  situ- 
ation of  the  parties  and  all  otiier  drcum- 
stances  of  tbe  case."  Accordingly,  under 
section  4807,  tbe  court  could  have  made  the 
allowance  of  personal^  and  realty  which 
has  been  made  In  this  case  by  tbe  judgment ; 
bdt,  until  such  order  or  decree  was  made, 
tbe  wife  would  have  no  Interest  In  the  real 
estate.  It  Is  obviously  not  the  purpose  under 
section  4808  to  give  her  any  less  relief  in  a 
case  of  the  adultery  of  her  husband  than 
she  could  have  received  under  section  4807 
In  case  of  his  desertion.  Its  object  Is  to 
vest  the  dower  right  in  the  wife  without 
the  necessity  of  a  Judgment  of  the  court 
when  the  divorce  la  ordered  on  the  ground 
of  adultery  of  the  husband.  Keith  v.  Mel- 
lenthln.  92  Minn.  S27,  100  N.  W.  866,  104  Am. 
St  Rep.  679.  Accordingly,  the  judgment  en- 
tered expressed  the  statutory  right  of  tbe 
plaintiff  as  to  real  estate,  and  made  a  jus- 
tifiable allowance  of  personal  property. 

A  number  of  assignments  of  error  are 
directed  to  the  alleged  Improper  rulings  on 
evidence.  After  an  examination  of  all  of 
them,  we  are  satisfied  that  they  do  not  con- 
stitute sufilcient  grounds  for  reversal.  The 
most  meritorious  among  them  are  addressed 
to  the  overruling  by  the  court  of  objections 
to  questions  concerning  tbe  Indictment  of 
the  plaintiff.  In  connection  with  the  charge 
of  adultery  as  committed  by  the  wife,  there 
was  evidence  that  at  certain  times  she  left 
her  husband  while  abroad  and  while  in  this 
country  at  West  Baden  Springs,  and  had  gone 
to  the  place  where  her  alleged  adultery  was 
committed.  Tbe  purpose  of  the  questions  was 
to  show  that  she  went  at  her  husband's 
request,  to  Inquire  Into  the  matter  of  tbe 
Indictment  against  him,  and  to  arrange  so 
that  he  could  return  safely  to  Minnesota. 
One  question  was  not  answered;  the  ob- 
jections to  some  others  were  not  sufficient 
Tbe  testimony  was  properly  admitted  under 
the  circumstances. 

Judgment  affirmed. 

BLLIOlTr,  3^  who  tried  the  case  below, 
took  no  part 
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SUPERINTENDENTS  OF  POOR  OP  LIV- 
INGSTON COUNTY  v.  SUPERINTEND- 
ENTS OF  POOR  OP  OAKI^AND  COUNTY. 

(Bopreme  Conrt  of  Michigan.  Nor.  9,  190B.) 

1.  Paupebs— Who  Abb  Paupebs. 

Persons  who,  when  they  removed  from  one 
oonnty  to  anothCT,  were  well  and  strong,  had 
CQQBidenble  honsehold  fumitnre,  some  $60  in 
money,  and  sufficient  proTisions'  to  support 
themselves  and  their  (amll;  a  few  months,  were 
not  then  paupers. 

[Ed.  Note. — For  cases  in  point,  aea  toL  88, 
Cent  Dig.  Paupers,  |S  1-8.] 

2.  SaUB — ^RlORT  TO  SUPFWF. 

Where  a  woman  with  several  children  was 
deserted  by  her  bosband  after  moving  into  a 
certain  county  with  him,  and  needed  help  fn 
supporting  herself  and  children,  it  was  the  autr 
of  the  poor  authorities  of  such  county  to  fumiui 
her  with  aid,  under  Comp.  Laws,  {  4502,  pro- 
viding that  every  poor  person  who  is  unable  to 
maintain  himself  and  is  not  relieved  by  relatives 
shall  be  maintained  by  the  county  in  which  be 
may  be. 

[Ed.  Note. — For  cases  In  point,  see  toL  88, 
Cent  Dig.  Paupers,  |  164] 

S.  Same— Removal  or  Paupebs — I^biutt 

rOB  SUFPOBT. 

Comp.  Laws,  §S  4514—4518,  declare  any  per- 
son who  shall  send  a  pauper  from  one  county 
into  another  without  legal  authority,  "with  the 
intent  to  make  such  coun^  to  which  the  remov- 
al is  made  chargeable  with  the  support  of  such 
pauper,"  guilty  of  a  misdemeanor,  provide  that 
the  pauper  so  removed  shall  be  maintained  by 
the  superintendents  of  the  poor  of  the  county 
where  he  may  be,  and  authorize  the  superin- 
tendents of  such  county  to  recover  from  the  su- 
perintendents of  the  county  from  which  the  re- 
moval is  made  the  expenses  of  maintaining  tiie 
pauper.  The  superintendents  of  the  pow  of  one 
county,  after  supporting  a  pauper  therein  for 
some  time,  procured  transportation  for  her  to 
another  county,  and  had  her  removed  to  that 
county  on  her  request  sod  assurance  that  she 
had  friends  in  that  county  who  would  take  care 
of  her.  After  her  removal  she  became  a  charge 
on  the  county  to  which  she  was  removed.  ZTeld 
that  since  the  removal  was  not  brought  about 
with  intent  to  make  the  pauper  a  charge  on  the 
county  to  which  she  was  removed,  the  superin- 
tendents of  the  county  who  caused  such  removal 
were  not  liable  for  tbe  support  of  the  pauper 
by  the  county  to  which  she  was  removed. 

Error  to  Clrcolt  Conr^  Oakland  OohdIt; 
George  W.  Smith,  Judge. 

Action  by  tbe  superintendents  of  the  poor 
of  Livingston  county  against  tbe  superin- 
tendent of  tbe  poor  of  Oakland  county. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Argued  before  MOORE,  C  J.,  and  CAB* 
PENTER,  GRANT,  MONTOOMBRY.  ud 
HOOKER,  JJ. 

Edmund  O.  Shields,  for  appellant.  Bock- 
well  &  Zlmmermann,  for  appellee. 

HOOBB,  G.  J.  This  Is  a  suit  commenced 
to  recover  sums  of  money  expended  for  the 
support  of  a  poor  person.  The  case  was  tried 
before  the  circuit  juAgfi,  who  made  the  follow- 
ing findings : 

"Finding  of  Facts.  Some  time  prior  to 
December  27,  1899,  one  Annie  Schram  had 
married  one  Lon  Johnson,  and  had  aerated 
from  him,  and  was  living  In  the  village  of 


[  Howell.  Uvlngston  county,  BCidh.    She  bid 
I  two  small  ddldroL   Prior  to  December  27, 
I  1899,  she  had  recelTed  considerable  help  n 
!  an  Indigent  poor  person  from  tbe  snpervlnc 
of  the  township  of  Howell.   On  tbe  27th  daj 
I  of  Dec^ber,  18S9,  at  tbe  village  of  Howell, 
j  she  was  married  to  <me  William  Wood. 
I  They  lived  ti^etber  as  bndHuid  and  wift 
I  in  the  village  of  Howell  continuonaly  until 
I  some  time  tn  March,  1900;   Mr.  Wood  wu  ' 
I  away  from  borne  for  tiiree  or  fonr  we^dnr 
,  ing  tbat  time  lot^ng  fbr  a  farm  upon  wUd  , 
I  tbey  could  move  and  live,  He  retomed  to 
I  Howdl,  and  some  time  in  March,  1900,  Mr. 
,  and  Mrs,  Wood  moved  to  a  farm  In  the  town- 
j  ship  of  Brighton,  Livingston  county,  Iflrb. 
Suheequoit  to  December  27,  1890,  the  tom- 
shlp  board  of  Bowel!  paid  a  rent  bill  and  a 
bill  for  some  wood  famished  Mrs.  Johnson: 
Mrs.  Johnson  and  Mrs.  Wood  being  tbe  ujat 
jferwm.  Those  bills  seon  to  be  for  itenufnr 
nished  to  Mrs.  Johnson,  and  allowed  by  the 
township  board,  and  iKiid  tor  a  long  flme 
after  tbey  were  furnished.  Mr.  and  iSn. 
j  Wood  lived  In  the  township  of  Brixton  mi  i 
farm  until  March  20, 1902,  and  they  received 
no  help  whatsoever  from  any  poor  anthiffltlei 
while  in  Brighton.   Botb  Mr.  and  Hra.  Wood 
were  healthy  and  strtmg:  Mr.  Wood  had 
sufficient  work  at  Brighton  to  snppcHt  tlie 
family.  Th^  moved  frmn  Brighton  to  (t» 
vllla^  of  Sontb  I^on,  Oakland  connty,  »  or 
about  March  20. 1902,  taking  wltb  tbem  tbew 
small  children  of  Uxs.  Wood.  At  tbat  time 
Wood  bad  about  $40  in  money  and  Mrs.  Wood 
about  V20l  Tb^  also  bad  snffldcat  potetoei. 
pork,  flonr,  and  provisions,  snch  as  raised 
on  a  fiurm,  to  support  tbe  family  a  (fev 
months.  They  ftlso  had  bonseb(dd  fonStnre 
to  an  amount  wliidi,  with  the  provlslMH 
mentioned  above,  made  three  loads.  They 
paid  the  cost  of  tbe  teams  In  moving.  It  U 
said  Wood  made  the  statemait  wba  movhig 
that  they  had  enough  to  ke^  themselves  it 
Sontb  Lyon  six  monttis  If  be  did  not  get  a 
day's  work.   His  statement  was  not  strkti; 
accurate.  It  probably  referred  to  ttie  itnu 
of  flour,  pork,  and  iratatoes,  or  dse  he  In- 
tended to  include  tiie  mim^  above  moitlnud. 
Both  Mr.  and  Mr&  Wood  were  at  that  time 
able-bodied  persona    and    healthy.  Wood 
worked  a  little  at  Sontb  Lyon,  but  withlD 
two  or  three  we^  abandoned  Mrs.  Wood 
and  her  children,  and  tlien  ceased  to  snppwt 
them.   He  left  Sontb  I^iHi,  and  retonied 
to  Brixton,  Livingston  county.  He  woriced 
thereafter  in  several  places,  but  retmmed  to 
South  L^on  only  for  two  or  three  short  vMto 
with  his  family,  and  before  September  24a 
tollowlttg  had  ceased  visiting  bis  family. 
and  has  not  since  lived  with  nae  supported 
his  wife.   Sometime  In  April.  1902,  Hn. 
Wood  applied  to  Frank  Towels,  aqporlMt 
of  the  township  of  Liyon,  in  wbi<di  tbib  vlllate 
of  South  Lyon  is  situated,  for  aid  fw  her 
self  and  ctdldrai.  It  was  fnmlabed  and  con- 
tinned  during  tbe  aummsr.  In  Sqitemlwt 
stae  stated  to  Mr.  Towels  she  lurefarred  to  lln 
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at  Howell,  where  ibe  had  friends,  and  wished 
to  go  tbae,  but  had  no  mon^  to  pay  the 
coat  of  moving,  and  asked  for  aid  for  that 
purpose.  After  oonsaltatlon  with  the  poor 
oommlBsloiiera  of  Oakland  coanty  Mr. 
'Vowe]a,  as  saporlBor,  on  Septonber  24th* 
famished  the  tickets  for  tranqxirtatlon  of 
Mrs.  Wood  and  her  children  from  South 
Tjym  to  Howell,  and  gave  tiiera  to  her.  He 
also  paid  the  dr^^age  for  hauling  her  bonse- 
bold  goods  to  the  depot  In  South  Lyon  and 
freight  on  goods.  These  expenses  were  paid 
by  the  poor  comnilasloneni  of  Osklandconn- 
ty.  Vxa.  Wood  had  no  money  at  tbattime. 
It  Is  claimed  by  the  plaintiff  that  when  Bfr. 
Vowels  was  a^ed  for  transportatton  be  re- 
fused it  until  Mrs.  Wood  promised  not  to  r»> 
turn  to  South  Lyon,  but  the  erldaice  takoi 
In  tbis  court  falls  to  substantiate  the  claim. 
NoTOubv  B,  1002,  Bfrs.  Wood  applied  to  tbe 
Buperrlsor  of  the  township  of  Howell  for 
aid  for  herself  and  chlldrok.  and  was  fnr- 
nlsbed  appropriate  aid  to  tb»  amount  In- 
Tolved  in  this  suit  Her  husband  was  at' that 
time  a  resident  of  Ibe  county  of  Uvlngston. 
Noranber  20,  1902,  plaintiff  gave  notice  to 
the  d^endant  as  required  by  sections  4616, 
4617,  Comp.  laws  1887,  and  on  December 
29th  tbe  defendant  served  notice  d«iying 
liability. 

"Finding  of  Law.  That  on  tbe  for^^ng 
facts  tbe  defendant  is  not  liable  to  plain- 
tiff." 

There  are  assignments  of  error  In  rela- 
tion to  the  question  of  pleadings  and  npon 
the  admission  of  testimony.  It  was  stated, 
bowerer,  upon  the  oral  argument,  that  a 
decision  upon  the  merits  wai  desired.  The 
question,  tlien,  is  whether  upon  the  state  of 
facts  found  by  the  circuit  Judge  he  was  right 
in  holding  that  tbe  defendant  Is  not  liable. 
It  is  the  claim  of  counsel  for  plaintiff  that 
under  the  provisions  of  sections  4514  to  4518. 
Comp-  Laws,  defendants  are  liable.  We 
think  It  very  clear  that  when  Mr.  and  Mrs. 
Wood  moved  to  Oakland  county  they  were 
not  paupers.  It  waa  not  until  after  Mr. 
Wood  deserted  her  that  Mrs.  Wood  needed 
help  from  the  poor  authorities.  It  Is  equally 
clear  that  It  was  then  the  duty  of  tbe  poor 
authorities  of  Oakland  county  to  fnmleh  ber 
with  aid.  See  Comp.  Laws,  S  4602;  Sapts. 
of  Poor  V.  Supta.  of  Poor.  120  Mich.  247,  70 
N.  W.  196. 

Did  the  removal  of  Mrs.  Wood  to  Living- 
ston county,  under  the  circumstances  found 
by  the  circuit  Judge,  bring  the  case  within  the 
provisions  of  Bectlons  4614  to  4618,  Comp. 
Laws,  as  claimed  by  counsel  for  tbe  plain- 
tiffs? A  reference  to  these  sections  will  show 
that  the  Intent  with  which  the  removal  Is 
brought  about  Is  a  very  Important  Item.  It 
would  be  necessary,  In  order  to  secure  a  con- 
viction under  section  4614,  to  show  that  the 
intent  existed  to  make  the  county  to  which 
the  removal  was  made  chargeable  with  the 
support  of  the  pauper.  A  like  intent  must  be 


shown  before  the  poor  aufiiorttlflB  flrom  which 
the  paai>er  came  can  be  charged  with  his  or 
hw  siipport  See  Supts.  ot  Poor  v.  Sopts. 
of  Poor,  laO  Ulcfa.,  at  page  249^  79  N.  W.,  at 
page  197.  In  this  case  tbe  court  did  not  And 
an  intuit  on  the  part  of  the  poor  authoritlee 
of  Oakland  coun^,  In  aiding  Ura.  Wood  to 
more  to  UTingston  county,  to  make  ber  a 
charge  upon  tbat  county.  The  reond  shows 
that  Mrs.  Wood  had  lived  In  Livlngsttm  coun- 
ty a  great  many  years.  Her  friends  and  ac- 
quaintances all  lived  there.  Mr.  Towels  tes- 
tified that  Mrs.  Wood  requested  him  to  fur- 
nish means  to  enable  her  to  go  to  Uvingston 
county.  "Q.  And  what  Is  the  tact  aa  to 
your  making  any  suggestion  to  her  with  refer- 
ence to  her  going  badi?  A.  I  adced  Hr& 
Wood  If  there  was  any  one  there  to  take  «u-e 
of  ber,  provided  she  was  furnished  trans- 
portation. She  said  If  she  could  get  to 
Howell  sbe  would  be  all  right,  as  she  h^ 
friends  there.  I  asked  ber  tbat  question 
after  she  asked  for  transportation.  I  am 
sure  I  did  not  make  any  si^estlon  ta  tbat 
kind  before  sbe  asked  for  transportation  to 
Howell.  I  did  not  advise  her  to  go  ba<*, 
or  anything  of  that  kind.  To  the  best  of  my 
recollection  I  did  not  ask  her  to  go  back, 
and  no  one  else  asked  ber  under  my  to- 
structlons  that  I  know  of,  or  within  my 
knowledge."  Dr.  Henry,  who  purchased  the 
tickets,  says:  "Mrs.  Wood  repeatedly  as- 
sured Mr.  Vowels  that,  if  sbe  could  only 
get  back  to  Howell,  where  the  friends  and 
acquaintances  of  herself  and  husband  lived, 
she  would  better  her  condition  and  would  be 
able  to  obtain  sufficient  employment  to  en- 
able her  to  support  and  maintain  herself  and 
children."  Mrs.  Wood's  testimony  upon  ttie 
trial  does  not  seriously  controvert  title,  though 
she  made  a  very  different  statement  to  the 
poor  authorities  of  Livingston  county.  We 
think  the  testimony  would  not  talrly  Justify 
the  Inference  tbat  the  removal  at  Mrs.  Wood 
was  brought  about  with  tbe  Intmt  to  make 
her  a  charge  upon  the  poor  authorities  of 
Livingston  county,  but  that  her  return  was 
voluntary. 
Judgment  is  affirmed. 


GUMMINOS  V.  BACBR. 
(Supreme  Court  of  Hlehigan.  Oct.  SI,  1906.) 

NBW  TBIAL— NaWLT  DlSCOVEBBD  BVtOTNCB— 
OUMT7I.ATIVB  BVinXNCX. 

Alleged  newly  discovered  evidence,  which 
is  mostly  cumulative,  and  does  not  clearl;  ai>- 
pear  to  be  newly  discovered,  la  no  ground  for  a 
new  trial. 

rod.  Note. — For  cases  In  point  see  vol.  87, 
Cent.  Dig.  New  Trial.  »  218-220;i 

Error  to  Superior  Court  of  Grand  Rapids ; 
Blchard  L.  Newnham,  Judge. 

Action  by  J.  Avery  Cnmmings  against  Du- 
gene  E.  Bakw.  Judgment  In  favor  of  plafn- 
tltt,  and  defendant  things  error.  AiBrmed. 
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Argued  before  CARPENTBB,  McALVAT, 
GRANT,  MONTGOMERY,  and  HOOKER.  JJ. 

Dnnbam  ft  Malcolm,  for  appellant  B.  A. 
Haber,  tor  appellea  . 

McALVAT,  J.  Plalntlfl  Boed  detfendant  In 
asBumpsit  to  recover  for  mon^  and  wages 
claimed  to  be  due  and  owing  him  under  the 
followlDg  clrcumataneeB:  PlaintUt  wag  a 
bartender  In  tbe  saloon  of  one  Parish  In 
Grand  Baplds,  who  waa  owing  blm  $200  for 
wages,  and  clalnu  that,  by  an  arrangement 
between  defendant,  Parish,  and  plaintiff,  de- 
fendant on  October  2,  1903,  purchased  by 
contract  In  writing  from  Pariah  bis  saloon, 
BtoA,  and  fixtnrea  for  $1,860,  and  that  de- 
fendant paid  cash  $500  and  by  mntoal  agree- 
ment between  aU  tbe  parties  the  $200  which 
Pariah  owed  plaintiff  was  aK>Ued  and  re- 
ceived on  Bald  purchase,  Uavlng  a  balance  of 
$600,  which  by  the  terms  of  the  omtract  de- 
fbni^t  agreed  to  pay  In  monthly  Install- 
ments of  $60  each.  On  the  same  date,  for 
the  purpose  of  allowing  the  saloon  to  mn 
without  as^arent  diange  of  ownership,  and 
also  as  plalntlfl  claims,  because  d^endant 
did  not  want  his  name  to  appear  in  the  busl- 
neas  on  account  of  membership  In  certain 
societies,  Pariah  gave  plaintiff  a  power  of 
attorney  to  run  and  operate  the  saloon. 
Plaintiff  also  claims  that  be  gave  defendant 
at  different  times  $160  cash,  undw  an  agree- 
ment that,  If  he  purchased  one-half  Intmrest 
in  tbe  business,  he  was  to  be  credited  with  all 
theae  amounts.  Plaintiff  claims  tbat  this  ar- 
rangmient  was  not  carried  out,  that  d^end- 
ant  and  Farlsb  combined  to  get  rid  of  him, 
and  that  defendant  refused  to  pay  tm  his  coo- 
tract,  and  Parish  took  possession  on  forfei- 
ture. Dtfendant  and  Parish  afterwards 
Jointly  leased  other  premises  In  whl^  Parish 
was  to  run  a  salooa  The  wages  claimed  are 
for  16  weeks'  s^vlces  as  bartender  at  $10 
per  week.  The  claim  of  defendant  is  that 
he  loaned  plaintiff  $600  to  make  a  payment 
on  the  saloon  whUA  plaintiff  purchased  from 
Parish,  that  the  contract  was  made  with  him 
for  the  purpose  of  securing  this  loan  and  for 
no  other  purpose  and  that  plaintiff  never 
worked  tor  him  and  is  indebted  to  him  for  a 
balance  unpaid  on  said  loan.  The  ease  was 
tried  by  the  court  without  a  Jury,  and  facts 
found  and  conclusions  of  law  thereon  favor- 
able  to  plaintiff.  Amendments  to  these  find- 
ings were  presented  by  defendant  and  denied; 
tbe  court  at  the  same  time  further  filing  more 
extended  findings  of  fact  To  these  findings 
defendant  also  proposed  amendmaits,  which 
were  denied,  and  defendant  excepted  to  nidi 
denial.  A  motlm  for  a  new  trial  was  also 
denied. 

Tbe  evidence  presented  on  the  trial  by  the 
parties  was  extremely  ctmtradlcttwy ;  but 
there  was  abundant  proof  to  support  the  find- 
ings of  tbe  trial  ]u4s«^  We  do  not  find  any 
error  in  tbe  refusal  to  grant  a  new  trlaL 
Tbe  Judgment  was  not  excessive  und«*  the 
evidence,  and,  as  already  stated,  was  support- 


ed by  Uie  evidenca.  ^nie  claimed  newly  dis- 
covered evidence  was  mostly  cumulative; 
and  we  agree  with  the  court  that  it  did  nrt 
clearly  appear  to  be  newly  discovered. 

Tbe  only  other  exceptions  properly  brouE^it 
to  tbe  attention  of  tUs  court  by  defendant 
In  his  brief  relate  to  guestlonfi  allowed  by  tbe 
court  upon  examination  of  def^idant  and 
one  of  his  witnesses.  These  questions  wen 
asked  <m  croes-examlnatlon,  and  those  asked 
defendant  wne  clearly  inx>per.  The  otbfr 
witness  was  an  attorney,  and  but  one  of  tbe 
questions  objected  to  Is  questionable,  and,  if 
the  court  allowed  considerable  latitude  In  this 
examination,  the  answer  to  tbe  qnestloa 
could  not  be  preJudldaL  We  find  no  erm 
In  the  case. 

The  Judgment  of  the  drcuit  court  will  be 
affirmed. 


BAREUMB  at  aL  PHELPS.  BRACE  &Ca 
(Supreme  Court  of  Michigan.  Oct  51.  1906.) 

L  Appeal — QussxraNS  Pbesentd). 

The  question  of  loss  of  jariadictifm  by  tl» 
court  for  noncompliance  with  the  statute  re- 
quiring cases  in  chancery  to  be  decided  witiun 
At  months  after  their  snbmiBaion  is  not  present- 
ed for  consideration,  where  tiie  record,  wbik 
showing  when  the  testimony  was  taken  vti 
when  the  decree  was  rendered,  does  not  sbov 
when  the  ease  was  argued  and  submitted. 
2.  homebteu) — bxtkett  ot  ezkmpttott — cm 
Lots. 

Two  platted  lots  within  tbe  corporate  lint- 
its  of  a  cltr  may  be  claimed  as  a  homestead  ex- 
emption, wnere  such  lots  aggregate  but  60  feet 
in  width  and  are  ocenpied  by  a  two-stoxr  tnm 
dwellinc  house,  built  in  the  center  ctf  tne  lota; 
a  part  being  on  each  lot 

[Eld.  Note. — For  cases  in  point,  see  toL  23^ 
Cent.  Dig.  Homestead,  {S  102,  103.] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;  Robert  E.  Frazer,  Judge. 

Bin  by  Charles  Barkume  and  another 
against  Phelps,  Brace  ft  Co.  From  a  deem 
for  complainants,  defgidant  aK»eals.  Af- 
firmed. 

Argued  before  MOORE,  0.  J.,  and  McAL- 
YAY.  GRANT,  HONTOOMERT,  and  HOOK- 
XBB.  J3. 

George  B.  Greening,  for  i^^ellant.  Jama 
B.  Pound,  tor  apptileee. 

HOOBE,  a  J.  This  la  a  bill  filed  to  re- 
move a  levy  made  upon  land  claimed  u  i 
homestead.  Vtom  a  decree  made  In  accoid- 
ance  with  the  prayw  of  the  bill,  the  case  b 
brought  hwe  by  appeaL 

The  drcuit  judge  fOnnd  that  the  pcofOtj 
was  of  less  value  than  the  exemption,  and 
we  think  he  was  warranted  In  so  finding  from 
the  testimony.  The  levy  was  made  vpta 
lots  7  and  8  of  J.  a  D.  Williams*  sabdlviaioD 
of  private  claim  17.  Mr.  Barkume's  testi- 
mony la  in  part  as  follows:  "X  live  oa  tbt 
land  described,  60  feet  fnmt  on  the  west  ^ 
ot  McKlnstry  avenne,  and  have  for  the  last 
28  years.  Thwe  Is  a  two-story  frame 
house  on  the  land.  When  I  moved  on  tM* 
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land.  It  was  In  SpringwellB  township.  The 
buJIdIng  was  built  29  years  Ago.  It  has  been 
used  by  me  as  my  dwelling,  for  myself  and 
family,  ever  since  being  bnllt  I  am  a  married 
man  and  have  children,  seven  of  them.  The 
house  la  now  in  the  same  place  as  It  always 
was.  The  bouse  is  bnllt  in  the  center  of  the 
piece  of  land,  11  feet  on  each  lot  The  house 
iB  22  feet  wide.'*  1^  testimony  la  not  con- 
tradicted. 

The  solicitor  for  defendant  raises  two 
questions.  First,  be  claims  the  court  lost 
Jurisdiction  because  the  judge  did  not  de- 
cide the  case  within  six  months  after  it  was 
submitted  to  him,  citing  a  statute  which  pro- 
vides that  cases  in  chancery  shall  be  de- 
cided within  six  months  after  they  are  sub- 
mitted. It  is  not  necessary  to  construe  this 
statute  in  this  case.  The  record  shows  when 
the  testimony  was  taken  and  when  the  decree 
was  rendered,  but  It  does  not  disclose  when 
the  case  was  argued  and  submitted.  The 
eecond  question  is  stated  by  counsel  as  fol- 
lows: "Are  the  complainants  entitled  to  an 
exemption  of  two  lots  within  the  corporate 
limits  of  the  city  of  Detroit?"  We  think 
the  question  is  answered  by  King  v.  Wel- 
born  et  al.,  83  Mich.  185,  47  N.  W.  106,  0  L. 
B.  A.  803. 

The  decree  la  aflBrmed,  with  costs. 


McCarthy  t.  PATNB,  sheriff. 
(Supreme  Court  of  Michigan.   Oct  31,  1800.) 

1.  ESTOTPEL — CRIMINAI.  STATUS — PUBLIC  Poir 
ICT, 

In  an  action  for  conversion  against  a  sher* 
iff,  public  policy  will  not  permit  plaintiff,  who, 
when  his  goods  were  attached  by  defendant, 
was  carrying  on  an  unlawful  business,  to  claim 
that  defendant  is  estopped  to  assert  soch  fact, 
»o  as  to  defeat  plaintiff's  claim  of  a  bosiness 
exemption. 

2.  ExEUPTioira — UiruwrnL  Business. 

Where  one  of  a  firm  having  a  saloon  license 
buys  out  hfs  partner  and  carries  on  the  bnsiness 
withoat  obtaining  a  new  license  as  required  by 
law,  his  bnslneas  is  unlawful,  so  that  he  may 
not  claim  a  business  exemption. 

Error  to  Circuit  Court,  Mnskegim  County; 
Fred  J.  Russell,  Judge. 

Action  by  Thomas  McCarthy  against 
Rolla  R.  Payne,  sheriff.  Judgment  for  de- 
fendant Plaintiff  brines  error.  Affirmed. 

Argued  before  MOORB,  a  J.,  and  McAL- 
VAY,  GRANT,  BLAIR,  and  OSTRANDER.  JJ. 

Cross,  Lovelace  &  Ross  and  F.  W.  Oook, 
for  appellant  Tomer  &  Tniim,  for  ap- 
p«lle& 

BtiAIR,  J.  This  was  an  action  of  trover 
against  the  sheriff  of  Muskegon  county  for 
tbe  conversion  of  property  which  plaintiff 
selected  for  his  statutory  exemption  as  a 
saloon  keeper.  September  6,  1908,  tbe  plain- 
tlff,  Thomas  McCarthy,  formed  a  copartner- 
ablp  with  one  James  Boe,  under  the  Arm 
luuue  of  Boe  &  McCarthy,  and  engaged  in  tlie 
businew  of  running  a  saloon  and  restaurant 


on  Pine  street;  In  tiie  dty  of  Musk^n, 
paying  tbe  tax,  and  giving  the  statutory 
liquor  bond  required  by  law.  This  partner- 
ship was  dissolved  Octot)er  30,  1903;  Mc- 
Carthy buying  Roe's  interest,  assuming  the 
debts  of  the  firm,  and  continuing  to  run  the 
business  at  the  same  place  In  bis  own  name 
until  February,  1801,  when  it  was  closed  on 
an  attachment  brought  by  the  Dallas  Trans- 
portation Company  in  a  suit  to  recover  an 
indebtedness  due  from  Roe  &  McCarthy. 
The  plaintiff  paid  no  state  or  government  tax, 
other  than  that  which  was  paid  by  the  firm 
of  Roe  &  McCarthy,  and  gave  no  new  liquor 
bond,  but  after  Roe  went  out  of  the  firm 
continued  to  run  the  saloon  upon  tbe  license 
originally  granted  to  Roe  &  McCarthy.  Un- 
der the  attactuuent  above  mentioned  def«id- 
ant  as  sheriff  of  Muskegon  county,  levied 
upon  all  the  property  which  plaintiff  bad 
in  the  saloon  and  restaurant,  took  possession 
of  the  place,  locked  the  doors,  and  excluded 
everybody  therefrom.  The  saloon  business 
was  the  business  in  which  tbe  plaintiff  was 
principally  engaged.  No  opportunity  was 
given  plaintiff  to  select  hte  statutory  ex- 
option,  either  at  the  time  of  the  levy,  in- 
ventory.  or  appraisal;  but  subsequently,  with- 
out plaintiff's  authority  or  knowledge,  de- 
fendant pretended  to  set  off  as  plalntltTs 
exemption  two  cash  rasters,  which,  at  the 
time  of  tbe  aforesaid  levy,  were  In  plain- 
tiffs possession  under  a  contract  of  purchase, 
but  to  which  he  had  no  title. 

Before  commendng  this  action  plaintiff 
went  to  the  clerk's  office,  and  from  tbe  In- 
ventory and  appraisal  In  ttie  attachment 
suit,  and  according  to  the  appraised  value, 
selected  property  to  the  a^regate  value  of 
$260  as  and  for  his  statutory  exemption,  and 
on  the  same  day  served  upon  defendant  a 
notice  thereof  and  demand  therefor  in 
writing.  Tbe  defendant  refused  to  comply 
with  said  demand,  and  thereupon  this  action 
was  brought  Under  his  plea  of  the  general 
Issue  defendant  gave  the  following  notice  of 
special  defense:  "Sirs:  Please  to  take  n4>- 
tlce  that  under  the  plea  of  the  general 
issue,  above  pleaded,  the  said  defendant  will 
also  give  in  evidence,  and  Insist  In  bis  de- 
fense, that  the  personal  property  sued  for  In 
this  action  Is  held  and  was  taken  by  him  up- 
on a  certain  writ  of  attachment  Issued  out  of 
the  circuit  court  for  tbe  county  of  Muskegon, 
at  the  suit  of  the  Dallas  Transportation  Com- 
pany, plaintiffs,  against  the  said  Thomas  Mc- 
Carthy, as  defendant,  upon  tbe  2d  day  of 
February,  A.  D.  1804;  that  the  said  plaintiff 
In  this  action,  the  said  Thomas  McCarttiy, 
was  notified  time  and  time  again,  after  the 
said  levy  was  made,  to  come  and  select  bis 
exemptions,  but  he  u^lected  to  do  so;  and 
that  under  the  statute  said  defendant  set 
out  his  exemption  for  blm,  setting  out  per- 
sonal property  to  the  value  of  two  bundred 
and  fifty  dollars  that  the.  said  McCarthy  had 
claimed  was  his."  At  tbe  close  of  plalntUTs 
IHvofs  the  court,  upon  motion  «f  counsel  for 
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defendant,  directed  a  verdict  of  not  gnllty, 
holding  that  plaintiff  was  not  In  a  position 
to  claim  his  statutory  exemption  of  f2S0  in 
the  saloon  business,  because  of  the  fact  that 
after  plaintiff  had  bought  out  the  Interest 
of  his  partner,  James  Roe,  at  a  time  when 
they  were  legitimately  engaged  in  the  sa- 
loon business,  the  plaintiff,  for  a  period  of 
fonr  months  thereafter,  ran  said  saloon  In 
his  own  name  without  paying  a  new  tax  on 
said  business,  and  without  giving  a  new  bond 
as  required  by  law,  and  that  upon  no  theory 
could  plaintiff  recover. 

The  grounds  upon  which  plaintiff  relies  for 
a  reversal  of  the  case  may  be  summarized  as 
follows:  "(1)  The  court  erred  in  directing  a 
verdict  for  defendant,  because  the  defendant 
by  his  conduct  in  attempting  to  set  out  for 
the  plaintiff,  aa  defendant  in  the  attachment 
suit,  peraonal  property  to  the  value  of  $250 
as  and  for  tils  statutory  exonptlon,  and  by 
hia  notice  under  the  plea  of  the  graieral  Issue 
in  this  case,  la  estopped  from  now  claiming 
that  the  status  of  plaintiff  was  such  aa  not 
to  entitle  him  to  any  exemption  under  the 
law.  (2)  The  court  erred  in  directing  a  ver- 
dict for  defendant,  because  under  the  undis- 
puted evidence  In  the  case  the  status  of  plain- 
tiff was  8uch  as  to  entitle  him  to  claim  hia 
statutory  exemption  of  $250  In  the  saloon 
business."  We  think  there  was  no  error  In 
the  rulings  of  the  circuit  judge.  The  doc- 
trine of  estoppel  cannot  be  invoked  to  change 
a  status  made  criminal  by  statute  into  a 
lawful  status.  It  would  be  contrary  to  public 
policy  to  permit  such  a  result.  It  was  held 
by  the  Supreme  Court  of  Wisconsin,  in 
Walsch  T.  Oall.  32  Wis.  150,  that  the  statute 
providing  for  exemptions  must  be  construed 
to  apply  only  to  a  lawful  trade  or  business, 
and  that  therefore,  the  plaintiffs  having  beexi 
engaged  in  keeping  a  saloon  for  the  sale  of 
Intoxicating  liquors  without  having  procured 
the  license  required  by  law,  no  part  of  their 
stock  in  trade  was  exempt 

Plaintiff  undertakes  to  distinguiBh  that 
case  from  the  case  at  bar  by  the  fact  that 
the  bnslneas  was  unlawful  trom  the  begin- 
ning, whereas  In  the  case  before  as  the  buel- 
nesa  was  lawful  at  the  commencement,  and 
plaintiff  thereby  acquired  a  legal  status  as 
a  saloon  keeper,  and  bases  his  right  to  re- 
cover upon  such  status.  The  distinction  la 
not  a  valid  one.  The  business  was  as  un- 
lawful in  the  one  case  as  In  the  other.  The 
exemption  applies  to  the  business  which  Is 
actually  being  carried  on  with  the  property 
at  the  time  it  is  claimed,  and,  If  that  busi- 
ness is  nnlewfal,  the  exemption  does  not 
attach.  In  the  present  case  the  plaintiff  had 
been  carrying  on  a  business  for  over  three 
months  wtiich  the  law  denounced  as  criminal, 
and  the  fact  that  he  had  theretofore  obeyed 
the  law  cannot  afford  him  any  protection  or 
immunities  over  other  violators  of  the  law, 
whose  violations  may  have  been  more  ax- 
tensive  than  bis. 

The  Judgment  la  affirmed. 


OOODSPEBD  V.  UNITED  SHOE  MA- 
CHINERY CO. 
(Supreme  Court  of  Michigan.  Nov.  9.  lOOik) 

OONTBACIS— CoRomoNS— Waivzb. 

Plointilt  boasbt  materials  in  the  shoe  fac- 
tory of  R.,  in  woicb  were  machines  belongiiv 
to  defendant,  for  use  of  which  a  royalty  vu 
paid.  Plaintiff  sent  his  check  to  defmdant  for 
the  amount  of  royalties  qwing  hj  R.,  stutiag 
that  he  would  advance  this,  if  defendant  would 
lease  th«  machines  to  him  and  assisn  to  him 
its  claim  a^nst  K.  Defendant  replied  that  it 
was  forwaj^ing  to  its  agoit  leases  of  the  ma- 
chines and  an  assignment  of  its  claim  against 
R^  with  instruction  to  give  plaintiff  the  leases 
if  he  made  a  satisfactory  financial  aliowiiis. 
Plaintiff  was  not  given  a  lease,  nor  was  tbe 
claim  assigned  to  him,  but  a  receipt  was  sent 
R.  Hel4,  that  plaintiff  by  making  use  of  tbe 
machines,  for  wblch  he  paid,  did  not  waive  tb« 
conditiona  on  which  he  B«tt  the  check,  ao  as  to 

{irevoit  his  recovering  the  amount  thereof;  de- 
endant  having  used  it. 

Error  to  Circuit  Court,  Wayne  Coimty: 
Flavins  L.  Brooke,  Judge. 

Action  by  John  W.  Goodspeed  against  tbe 
United  Shoe  Machinery  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Argued  before  MOORE,  C  J.,  and  CAR- 
PENTER, GRANT,  MONTGOMERY,  and 
HOOKER,  JJ. 

George  W.  Bates,  tor  appellant.  Guy  A 
MlllOT  (Maybury.  liocking,  Emmona  &  Helf- 
man,  of  counsel),  for  ^tpeUeSh 

MOORE,  C.  J.  This  is  an  action  of  as- 
sumpsit on  the  common  counts.  It  was  be- 
gun to  recover  tbe  sum  of  $565.85,  remitted 
on  June  8,  1902,  by  the  plaintiff  to  the  de- 
fendant, and  Interest  thereon.  The  plea 
was  tbe  general  issue.  There  was  no  notice 
of  recoupment  or  set-off.  The  plaintiff  re- 
covered a  judgment  by  direction  of  the  Judge. 
The  case  is  brought  here  by  writ  of  error. 

Prior  to  June,  1902,  the  Dr.  Reed  Cushion 
Shoe  Company  was  engaged  in  business  and 
used  machines  belonging  to  tbe  defendant 
company,  for  which  use  a  royalty  was  paid. 
The  plaintiff  in  this  case  was  In  May,  1902. 
given  a  bill  of  sale  from  the  Dr.  Reed  Cushion 
Shoe  Company  of  many  of  its  assets,  vbicb 
included  Bto<^  unmanufactured  and  in  pm- 
cess  of  manufacture.  Later  he  wrote  tbe 
following  letter:  "Dr.  Reed  Cushion  Shoe 
Co.,  Successors  to  the  Marr  &  Stevens  Sboe 
Co.,  40-44  Lamed  Street  West  Makers  of 
the  Celebrated  Dr.  Reed  Cushion  Shoe  aad 
the  'Shoe  De  Luxe'  for  Men.  Detroit,  Mich., 
Jane  Srd,  1902.  T.  B.  Johns,  Eeq.,  Agent 
United  Shoe  Mach'y  Co.,  Chicago,  IlL— Dear 
Sir :  I  was  very  much  disappointed  in  not 
being  able  to  see  you  in  Detroit  today  and 
get  a  settlement  or  an  understanding  In  re- 
gard to  the  United  Shoe  machinery,  so  tlut 
we  could  keep  this  mill  going.  I  find  the 
Dr.  Reed  Cushion  Shoe  Company  are  owing 
your  company  in  tiie  neighborhood  of  $565.85 
for  royaltiea,  machinery,  and  supplies-  I 
am  willing  to  advance  this  amount  nther 
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than  have  onr  mill  shnt  down,  proTidlng 
you  will  release  the  machinery,  make  a  lease 
to  myself,  and  make  me  an  assignment  of 
your  claim  against  that  company.  Unclosed 
please  find  check  to  cover  the  above  amonnt. 
azul.  If  acceptable  to  you,  wish  you  would 
so  advise  me  at  Grand  Rapids,  Mich.,  also 
Geo.  A.  Mart,  Detroit,  so  that  we  can  start 
the  mill  going  at  once.   This  remittance  1b 
made  subject  to  the  conditions  above  given. 
Make  the  assignment  to  J.  W.  Ooodspeed- 
My  reason  for  wanting  a  lease  of  this  ma- 
chinery Is  that  I  have  bonght  the  other  con- 
tents of  this  plant  and  shall  continue  to 
make  welted  shoes.   Elespectfully  yours,  J. 
W.  Ooodspeed,  of  Ooodapeed  Bros.,  Grand 
Rapids,    Mich.   Reference :   Grand  Rapids 
Nat.  Bank."   Mr.  Johns  replied  to  the  let- 
ter, writing,  among  other  things:   "I  note 
what  you  say  regardliv  your  wllllngnees  to 
so  ahead  with  the  factory  in  Detroit,  and 
win  be  pleased  to  see  you  do  so.   I  will  do 
ererythlng  I  can  to  have  the  company  grant 
you  the  privilege.   I  will  forward  your  che<^ 
and  letter  to  the  company,  and  will  do  all 
In  my  power  to  have  the  company  transfer 
the  machines  from  Dr.  Reed  Cushion  Shoe 
Company  to  you."   June  9,  1902,  the  defend- 
ant wrote  plaintiff  from  Boston,  saying  It 
had  received  from  Mr.  Johns  the  letter  of 
June  3d.  and  stating,  among  other  things: 
"We  are  forwarding  to  our  agents,  the  Ross* 
Moyer  Manufacturing  Company,  at  Cincln- 
oatl,  today,  leases  for  these  machines  and 
an  assignment  of  onr  claim,  with  Instruc- 
tions to  forward  you  the  leasee  for  signature 
opon  advice  which  is  satisfactory  regarding 
your  financial  standing.    We  have  made  in- 
qvArj  of  the  Grand  Rapids  National  Bank, 
as  per  refwenoe  given  ns.  bat  we  would  like 
also  tor  you  to  give  us  a  personal  statement, 
which  we  assure  you  shall  be  treated  con- 
fldentially,  whether  you  become  our  lessee 
or  not"  The  plalntUT  did  not  reply  to  this 
letter.   The  Cincinnati  house  did  not  write 
to  bim  until  July  7th.   No  leases  were  ever 
made  to  the  plaintiff.   He  In  the  meantime 
used  some  of  the  machinery,  and  for  such 
use  the  royalties  were  paid,  the  some  as 
th^  would  have  been  had  the  use  been  by 
the  Heed  Cushion  Shoe  Company.  Without 
waiting  to  see  what  would  be  tiie  reply  to 
Its  letter  of  June  9th,  the  defendant  com- 
pany Indorsed  the  check  to  the  National 
City  Bank  of  Lynn,  which  bank  afterwards 
Indorsed  It,  and  It  was  paid  through  the 
Grand  Rapids  clearing  house  on  June  17, 
1902.   The  defendant.  Instead  of  assigning 
its  claim  against  the  Dr.  Reed  Cushion  Shoe 
Company  to  the  plalntUt,  sent  tbs  last-named 
company  on  the  10th  of  June  a  receipt  for 
J5G6.85.  Later  some  correspondence  follow- 
ed looking  to  a  settlement,  but  one  was  not 
reached.    Suit  was  brought,  and  a  verdict 
was  directed  as  before  stated. 

Defendant  groups  its  assignments  of  error 
under  the  following  heads:  "(1)  We  Insist 
that  a  waiver  exists  from  the  unauthorised 


use  of  this  machinery,  when  Ooodspeed 
sought  to  get  a  release  of  the  machinery 
by  pretending  to  the  machinery  company 
that  he  was  not  nsing  It,  and  at  the  same 
time  advancing  the  $565.85,  ostensibly  for 
the  Dr.  Reed  Company,  as  a  means  of  in- 
ducing the  machinery  company  to  delay  ac- 
tion, pending  the  settlement  of  the  mattar 
of  the  financial  statement,  so  that  he  might 
get  the  product  of  the  shop  for  June,  worth 
about  $2,600,  then  decline  to  make  such 
statement  and  demand  the  return  of  the 
money,  on  the  pretense  that  the  Dr.  Reed 
Company  had  used  the  machinery  in  June, 
and  thus  get  the  benefit  of  his  own  unlaw- 
ful conduct  without  paying  this  claim.  (2) 
The  agreement  between  Ooodspeed  and  the 
Dr.  Reed  Company  made  the  former  a  party 
In  Interest,  which  rendered  It  Impossible 
for  him  to  treat  this  remittance  other  than 
as  a  payment  of  the  debt,  so  far  as  this 
defendant  was  concerned.  (3)  The  claim  of 
justification  tor  Goodspeed's  use  of  the  ma- 
chinery Is  conduslTe  that  he  treated  the  use 
of  the  machinery  as  a  fulfillment  of  the 
conditions  of  the  remittance." 

It  would  profit  no  one  to  discuss  these 
respective  claims  In  detail.  We  shall  con- 
tent ourselves  with  saying  that  defendant 
was  not  Justified  In  using  the  check  and 
Ignoring  the  oondltloos,  a  compliance  with 
which  was  necessary  to  authorize  its  use. 
There  Is  nothing  In  the  record  to  warrant 
the  claim  of  waiver,  nor  to  Justly  the  use 
of  plaintUTs  money  to  pay  a  debt  due  from 
the  Dr.  Reed  Cushion  Shoe  Company. 

Judgment  la  affirmed. 


GRAHAM  r.  OITT  OF  GRAND  RAPIDS. 
(Supreme  Court  of  Michigan.  Nov.  7,  1905.) 

MumCIPAL  COBPOBATIOira — GOHTRAOTS  —  PUB- 
0HA8E  OF  SIaCHINEBT  —  BOABO  OF  PUBLIC 
WOBKB — ReTOBAL  to  AOCTCPT. 

A  city  charter  required  the  board  of  public 
worin  to  keep  a  record  of  its  proceedings  and 
determinations,  in  whidi  should  be  shown  the 
vote  of  each  member  on  every  question  decided 
by  the  board,  and  further  required  all  contracts 
made  by  the  board  to  be  signed  by  the  mayor 
and  president  of  the  board,  after  their  approval 
by  the  board  and  comtnoti  council.  A  proposi- 
tion to  equip  tbe  city  pnmplng  stetion  with  a 
smoke  preventer  conteined  a  guarantr,  and  stat- 
ed that  the  makers  of  the  proposition  would 
"install  and  remove  at  oar  own  expense,  if 
foand  onsatisfactory  by  yon."  This  proposition 
was  accepted  by  the  board  of  public  works, 
which,  after  testing  the  apparatus,  decided  not 
to  accept  the  same  and  requested  ita  removal. 
Held,  that  the  city's  decision  not  to  accept  tbe 
apparatus,  on  the  ground  of  its  unsatisfactory 
character,  as  diaclcwed  by  the  record  action  of 
the  board  of  public  worn,  was  cmelusive,  and 
was  not  subject  to  Judicial  review. 

Error  to  Superior  Oonrt  of  Grand  Rapids; 
Richard  L,  Newnbam,  Judge. 

Action  by  William  S.  Grabam  against  tbe 
dty  of  Grand  Rapids.  There  was  a  Judg- 
ment for  defendant  and  plalntlCC  brings 
error.  Afllrmed. 
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Tba  tMlgnor  of  plaintiff  sent  to  the  com- 
mon  couDcll  of  the  city  of  Grand  Raplda 
tbe  following  written  propoiltlon:  "Grand 
Raplda,  Michigan*  Sept  20th.  1897.  To  the 
Honorable  the  Common  Council,  City — 
Gtentlemen:  We  reapectfnlly  submit  a  pn^ 
oaltlon  for  the  eanlpment  of  your  pumping 
Btatlcm,  the  four  bollen  now  In  operatlpn, 
with  onr  smoke,  cinder,  and  soot  preventer, 
and  refer  yon  to  your  ordinance  committee, 
or  to  F.  Banlvllle,  where  tb«y  can  be  aeen 
In  operation.  We  guaranty  to  prevent 
smoke,  soot,  and  cinders;  to  save  fuel)  en- 
abling the  use  of  a  low  grade  of  eoal,  In- 
Btead  of  lump  coal;  to  Increase  tiie  bolter 
capacity;  to  furnish  better  draught,  if  de- 
sired; and  to  unvvent  the  necessity  of  blow- 
ing out  the  flues  so  oftei^  ai^  to  not  Injure 
your  plant  We  will  install  our  system 
In  the  dty  waterworks  for  the  sum  of  six 
bundled  doUars  ($600).  We  will  Install  and 
ronoTe  at  onr  own  expense  If  found  unsat- 
isfactory by  yon.  Beq>ectfally  submitted, 
Horey  ft  Oa"  By  the  common  coancU  the 
communication  was  referred  to  the  board  of 
public  works.  On  September  24th  ttie  board 
of  public  works  referred  It  to  Its  committee 
on  supplies  and  repairs  and  Its  committee  <m 
ways  and  meaiu,  "with  power  to  make  a 
trial  as  set  fordi  in  their  proposition.'*  Ho- 
&  Go.  are  known  also  as  the  Mills  Smoke- 
less Furnace  Company.  The  device  was  in- 
stalled in  December,  1897.  lAter  a  demand 
for  the  price  of  the  device  was  presented, 
and  at  a  meeting  of  the  board  of  public 
works,  held  February  26,  1698,  the  account 
was  referred  to  the  committee  on  snpiiUes 
and  rqialxs,  "with  Instructions  to  make  a 
thorough  test  of  the  aKuratus."  Just  when 
the  device  was  removed  by  agents  of  tb» 
dty  does  not  appear.  It  was  in  'use  as 
late  as  April  10,  189a  A  letter  waa  written 
by  the  secretary  of  the  board  to  Mt.  Hov^ 
June  11,  1888.  notifying  him  to  remove  the 
apparatus.  This  letter  Mr.  Hovey  testlfles 
he  did  not  receive.  The  record  of  Uie  pro- 
ceedings of  the  board  ahows  tbat  at  the 
meeting  of  May  20^  1898,  "the  committee  on 
Bupidles  and  repairs  reported  verbally  tbat 
after  careful  tests  made  with  the  Mills 
smokel»8  furnaces  tbat  they  wonld  recom- 
mend that  the  bin  presented  by  the  Mills 
Smokeless  Furnace  Company  be  not  paid 
and  that  the  company  be  requested  to  re- 
move their  amparatns  from  the  pumping 
station.  On  motion  •  •  •  the  r^rt 
was  accepted  and  adopted."  The  votes  np- 
<m  these  varioua  matters  a[n>^r  in  the  rec- 
ord. Testimony  wos  offered  by  the  plain- 
tiff tending  to  prove  that  the  device  in  ques- 
tion worked  properly  and  satisfied  the  prom- 
ises contained  in  the  written  proposition. 
In  February,  1899,  plaintiff  filed  wltti  the 
comptroller  of  the  city  a  statement  of  a<>- 
count,  calling  for  $600  for  the  apparatus  and 
for  Interest  for  one  year  at  the  rate  of  6 
per  cent  The  claim  was  examined  by  the 
common  council  and  disallowed.  Plaintiff 


brought  this  suit,  and  in  Us  dedaratlon 
averred  a  contract  between  the  dty  and 
Hovey,  by  which  Hov«y  was  to  equip  four 
bollors  of  the  pumping  8tatl<m  with  said 
device,  which  was  to  perform  as  stated  in 
the  prcvosltlon  already  set  out  and  be  re- 
moved If  it  did  not  BO  perform,  and  aTers 
the  Installation,  pnq^  performance  of  the 
apparatus,  acceptance  of  the  apparatoa  oa 
March  10,  1898,  by  one  Bt.  A.  Bates^  agent 
and  onployfi  of  the  city,  and  repreeentlng 
the  board  of  public  works  of  said  dty,  which 
bad  the  subject-matter  In  charge  ud  the 
consequent  liability  of  tiie  dty  and  ite 
promise  in  that  behalf  to  pay  the  agreed 
price  of  the  apparatus.  In  a  second  count 
It  Is  averred  that  the  apparatus  was,  by  con- 
tract between  the  cl^  and  Hov^.  installed 
for  a  three  months'  trial,  upon  conditions  set 
out  as  in  the  written  proposition,  that  it 
inertormed  according  to  tbe  ctmtxact  for  tbe 
trial  period,  and  the  consequent  liability  and 
a  promise  to  pay  the  purchase  price.  A 
fourth  count  avers  a  contract  to  equip  tlie 
pumping  station  with  the  said  apparatus 
for  the  sum  of  $600,  performed  by  said 
Hovey,  and  consequoit  liability  of  the  dty. 
The  declaration  contains,  also,  the  comnHm 
counts  In  assumpsit  The  dedaratlon  was 
filed  JuuftTy  6,  1901.  The  plea  was  tlie 
general  issue.  The  case  came  on  to  be 
tried  In  the  supolor  court  of  Grand  Baplds 
before  a  Jury,  and  a  verdict  and  Judgment 
for  the  defendant  were  entered  1^  dinetion 
of  the  court  Tbe  ground  of  tbe  ruling  waa 
that  the  charter  of  the  required  con- 
tracts made  the  board  ot  public  worka 
to  be  In  writing,  signed  by  the  president  of 
the  board  and  mayor  of  the  dty.  There 
was  testimony  offered  tending  to  show  that 
the  device  performed  according  to  the  tttma 
of  the  guaranty.  Appellant  has  assigned 
62  errors,  based  upon  rulings  which  exdoded 
testimony  (rffered  on  the  part  of  the  plain- 
tiff, the  refusal  to  charge  the  Jury  as  re- 
quested, and  tbe  charge  as  given. 

Argued  before  McALVAT,  GRANT.  MONT- 
GOMBRT,  OSTRANDBB,  and  HOOKBB. 
JJ. 

Elrln  Swarthont  for  aHwUan^  Ifoeee 
Taggart,  for  appellee. 

OSTBANDBB,  J.  (after  stating  tbe  tecte). 
The  ^(^KMltlQn  to  the  lAtf  la  to  eqn^ft  boil- 
ers, and  contains  an  express  guaranty  of 
results.  It  Is  also  an  oltm  to  Install  and 
remoTo  the  device,  "If  found  unsatiafticCary 
by  yon."  The  device  was  installed,  and 
later  waa  ordered  to  be  removed.  No  term 
of  trial  was  agreed  upuL  Becttoa  81,  tit 
9,  of  th»  charter  requlrea  the  board  of  pub- 
lic worics  to  keep  a  record  of  its  proceedings 
and  determinations,  and  that  "therein  ahall 
be  shown  the  vote  of  each  member  voting 
upon  every  question  brought  befwe  and 
decided  by  said  board."  Section  90  of  title 
9  of  the  charter  read%  mt  tax  u  appUcaU* 
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liere:  "All  eontrafits  mad*  bj  the  bottrd  of  | 
public  works  sball  be  la  the  naino  of  tbe  dtr 
of  Orand  Bopids  and  be  elgned  1^^  the  major 
of  said  city  and  tbe  president  of  said  board 
after  the  same  shall  hare  been  approved  by 
the  board  and  the  common  council  of  said 
city."  Without  determining  vbether,  br  eB> 
toppel  or  otiierwlBe,  the  dty  can  be  held 
liable  upon  a  contract  not  in  wiitlnff.  v« 
are  of  opinion  that  tbe  Judgment  should  be 
affirmed,  for  the  reason  that  the  erldence 
which  we  can  consider,  via.,  tbe  record  ac- 
tion of  tbe  board  of  public  'wwks,  shows 
that  tbe  device  was  found  to  be  unaatls- 
factory.  It  cannot  be  said  either  that  plain- 
tlfPs  aaalgttor  or  the  city  relied  entirely  iqKni 
the  warranty  made,  or  tliat  a  trial  of  tlie 
apparatus  would  have  bem  permitted,  ex- 
cept upon  tbe  promise  to  remove  *if  found 
ansatlafactory  by  yon."  On  the  contrary, 
we  think  it  sboold  be  said,  all  of  the  clr^ 
cumstancefl,  Indodlng  the  nature  of  the  ap- 
pliance, being  considered,  that  neither  the 
(riaintlfTs  assignor  nor  the  dty  contemplat- 
ed that  the  question  of  aatlafactlon  might 
be  left,  at  any  time  or  In  any  event,  to  the 
Judgment  of  Jndldal  triers,  The  case  is 
mied  by  Wood  lUap.  ft  Mow.  Hach.  Co.  v. 
Smith,  BO  Mich.  66S,  IB  N.  W.  906,  4S  Axa. 
Jtep.  57. 
Judgment  affirmed. 


THBIS  et  al.  v.  DURR  et  al. 
(SapreniB  Oonrt  of  ^seoDSln.  Oct.  24,  1000.) 

1.  CoaPORATIOnS— POWEBS— BqUITABLB  Su- 
FKBViaiOII. 

A  court  of  equity  csnnot  supervise  or  re- 
vise c(Hporate  action  within  the  mx^e  of  the 
ciorporate  power,  where  there  Is  no  bad  faith 
In  tbe  matter,  but  only  error  of  Jadgment 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  t>lg.  Cor^rations,  »  1574,  1575.] 

2.  SaHE— BQinTABU  RxLIKr^InVOOATIOIt  BT 

Stockholoeb. 
Where  the  act  of  the  members  of  a  corpora- 
tion or  tbe  board  of  directors  will  be  injm-ioos 
to  tbe  corporation  or  members  not  concerned 
in  the  transaction,  and  the  act,  though  lawful, 
is  deseed  to  accomplish  some  ill^timate  ob- 
ject, a  member  who  will  be  injured  may  suc- 
cpBsfully  invoke  the  jartedictlon  of  egolty  for 
tlie  protection  of  the  corporation,  If  the  proper 
officers  will  not  do  It 

(Ed.  Note. — For  cases  In  point  see  voL  12, 
Cent  Dig.  Corporations,  H  7T7.  791-796.] 

8.  Saub— Reduction  or  Stock. 

Where  those  in  control  of  a  conraration, 
and  who  bad  subscribed  for  half  of  the  stock, 
bat  had  not  entirely  paid  up  their  subscriptions, 
undertook  to  reduce  tbe  stock  under  the  statute 
authorising  a  reduction  of  stock,  the  owners 
of  tbe  other  half  of  the  stock,  which  had  been 

Snid  up,  and  who  had  not  consented  to  tbe  re- 
uetion,  were  entitled  to  relief  In  equity. 
[Ed.  Note. — For  cases  In  point,  see  voL  12; 
Cent  Dig.  Oorporationa,  I  181.] 
4.  Savx— Decbee. 

A  decree  declaring  all  the  proceedings 
whereby  tbe  reduction  had  been  brought  about 
void,  and  directing  their  cancellation  of  record, 
was  proper. 


I     Appeal  from  Qixcnit  Court,  Ulhrankee 
Comity;  Lawrence  W.  Halsey,  Judgeu 

Salt  by  Agnes  Thels  and  others  against 
Bmil  Durr  and  others.  From  a  decree  In 
tavor  of  cmnplalnants,  ontaln  defendants 
appeal.  Affirmed. 

Appeals  from  the  drcolt  court  for  Mil- 
waukee county.  This  was  an  eqnltable  ac- 
tion to  annul  proceedings  of  the  majority  of 
the  atodcbolders  of  the  defendant  corpora- 
tion, reducing  Its  authorized  capital  stock  for 
tbe  Bpedal  advantage  of  tboee  who  had  not 
paid  in  full  their  subscrlptionB  therefor. 

The  Issues  and  the  nature  of  tbe  evidence, 
so  far  as  necessary  to  the  questlona  raised 
upon  the  appeal,  are  indicated  by  this  sum- 
mary of  facts  found  by  the  court :  November 
3,  1897,  plalntiffa,  O.  Podoll  and  H.  W.  Thels, 
with  the  defendanta,  C.  J.  Fox,  D.  H.  May  and 
one  O.  L.  Claaon  as  the  parties  of  the  first 
part  contracted  with  the  defendanta,  Emil 
Durr  and  W.  D.  Halstead,  the  second  parties 
to  this  effect:  The  former,  who  were  the 
owners  of  a  patent  process  for  making  pneu- 
matic tires  for  vehlclea,  vested  in  the  latter 
and  such  others  as  they  might  associate  with 
them  a  tblrty-day  option  to  acquire,  in  a  spec- 
ified manner,  a  one-half  interest  in  snch 
patent  process  and  the  manufacturing  plant 
to  be  established  to  produce  tires  pursuant 
thereto.  Tbe  second  parties  for  themselves 
and  their  associates  agreed  to  proceed  at 
once  to  equip  a  plant,  In  or  near  the  city  of 
Milwaukee,  for  manufacturing  such  tires, 
and  to  enlarge  the  plant  from  time  to  time 
or  otherwise  provide  for  supplying  the  trade. 
It  was  mutually  agreed  that  upon  tbe  accept- 
ance of  the  option  by  the  second  parties  they 
would  Join  with  the  first  parties  In  organi- 
zing a  corporation  with  an  authorized  capital 
stock  of  940,000,  divided  into  400  shares  of 
$100,  each,  and  subscribe  for  one-half  such 
stock,  and  pay  therefor  the  full  face  value 
thereof  as  fast  as  the  corporation  required 
the  same  for  its  business,  and  the  second  par- 
ties would  subscribe  for  the  other  half  of  the 
etodt  and  pay  therefor  by  conveying  their 
said  patented  invention  to  the  corporation  for 
the  consideration  of  twenty  thousand  dollars. 
The  second  parties  in  due  time  exerdsed  their 
option.  A  corporation  was  accordingly  or- 
ganized aa  agreed  upon.  Podoll,  Fox,  May 
and  Thels  each  subscribed  for  40  shares, 
Clason  subscribed  for  25  shares  of  the  stock 
and  L.  L.  Canfy  was  permitted  to  Join  and 
subscribe  for  fifteen  sbares  thereof,  mating 
the  half  to  be  paid  for  with  the  patent  right. 
The  second  parties  and  others  associated  with 
them.  Including  defendants  Durr,  Halstead, 
Benzenberg,  Spence  and  Joys,  subscribed  for 
the  oth«  half  of  the  stock,  agreeing  in  accord- 
ance with  the  aforesaid  contract  to  pay  there- 
for. At  a  corjwrate  meeting  of  such  subscrib- 
ers a  resolution  was  unanimously  adopted  au- 
thorizing and  directing  the  purchase  of  said 
patent  right  for  the  sum  of  $20,000.  The  pnr- 
chaae  was  accordingly  made,  the  property  be- 
ing accepted  by  tbe  corpwatltn  as  full  pay- 
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ment  for  the  Btodc  mbacrlbed  for  by  the  laid 
first  partlea.  Gerttflcataa  vtn  daiy  Issued 
ther^r.  Tbe  other  sabsc^ten  paid  Into  the 
corporate  treasury  40  pee  cent  ot  tbelr  In- 
debtedness and  received  certlflcatee  of  stock 
for  the  amount  thereof.  C  U  Clastm  assign- 
ed In  trust  20  sbares  (tf  bis  stock  to  L.  L. 
Oaufy,  certificates  of  ntotk.  being  Issued  to 
Oie  latter  and  the  stodE  accordingly  transfer- 
red on  tbe  boak.a  at  tbe  corporation  as  If  be 
were  tbe  own»  thereof.  The  trust  agrewnent 
was  verbaL  Thereafter  Canfy  assigned  hla 
certificates  In  blank  to  Glason.  Before  the 
commencement  of  this  action  Claaon  sold 
such  stock  to  William  H.  Moniaen,  who  ap- 
plied to  hare  tbe  same  transferred  to  him  up- 
on the  books  at  tbe  corpwation  and  a  new 
certificate  issued  therefor.  Such  donand  was 
made  aft«  the  proceedings  to  change  tbe  au- 
tluMTlsed  capital  stodc.  Tbe  demand  was  re- 
fused. Tbe  said  second  parties  did  not  estab- 
lish a  manufacturing  plant  as  they  agreed 
to  do.  Tbe  corporation  supplied  the  trade 
with  its  patented  device  by  procuring  the 
manufacture  of  tires  by  tbe  special  process. 
It  miw  baa  a  contract  with  a  concern  to  manu- 
facture and  sell  tb»s,  uiOng  said  patented 
process  on  the' royalty  plan.  Three  of  tbMO 
wbo  were  Indebted  upcm  subscriptions  for 
stotik  and  two  persons  who  held  full  paid 
stock  composed  the  board  of  directors  for  tbe 
first  year.  Thereafter  It  was  composed  of 
four  of  the  former  and  one  ot  tbe  latter.  The 
debtor  members  so  controlling  the  cwporate 
affairs  neglected  and  refused  to  make  any 
calls  upon  stodc  subscriptions  although  the 
corporatlfm  needed  money  to  carry  on  Its 
businesa  Instead  of  making  such  calls  they 
borrowed  money  against  tbe  protest  (tf  the 
director  who  held  full  paid  stodc.  Only  40 
pee  cent  has  been  paid  upon  any  of  ttie  snb- 
scrlptltHis  for  stodc  made  by  such  second  par^ 
ties  or  their  associates.  Prior  to  the  18th 
day  of  January,  1906,  tbe  holders  of  full  paid 
etotik  Insisted  upon  the  bthera  paying  tbe  60 
per  cent  due  tbereon,  and  tbe  lat^  refused 
upon  the  ground  that  the  former  had  not  paid 
m  full  for  their  stock,  except  In  toem.  On 
said  date,  at  a  meeting  of  the  stockholders 
then  held,  the  debtw  sutMcrlbws,  wbo  still 
liutlstod  upon  baring  some  relief  from  their 
agreement  to  put  their  liability  tor  twenty 
thousand  dollars  In  money  against  the  said 
patmt  right  proposed  the  passage  of  a  res- 
olution reducing  tbe  stock  of  tbe  corporation 
60  per  cent  with  a  view  of  thereby  creating 
a  basis  for  extinguishing  tbelr  subscription 
indebtedness  and  making  a  sixty  per  cent 
reduction  In  tbe  stock  held  by  tbe  others. 
The  resolution  was  lost,  but  at  an  adjourned 
meeting  it  was  carried  by  tbe  necessary  two- 
thirds  vote.  The  fwm  of  the  resOlutitHi  was 
as  follows; 

"Be  ft  resolved  by  the  stockholders  of  the 
Milwaukee  Puncture  Proof  Tire  Company 
that  the  capital  stock  of  said  corporation  Is 
hereby  reduced  from  forty  thousand  dollars 
($40,000)  to  sixteen  thousand  dollars  (91fl,- 


000),  and  that  article  8  of  the  artJcles  of  In- 
corporatUm  be  and  the  same  Is  bmhy  amend- 
ed so  as  to  read  as  follows :  "The  capital 
sto<*  of  said  corporation  shall  be  sixteen 
thousand  dollars,  which  shall  be  divided  Into 
one  hnndred  and  tfxt^  (160)  shares  of  one 
hundred  itollara  eadi.' " 

The  articles  of  IncorporatlOD  contained  a 
provision  toe  the  amesidment  thereof  in  ac- 
cordance with  the  statutes.  "When  tbe  res- 
olution was  adiwted  twenty  shares  of  stock 
voted  by  L  L.  Oau^  was  required  to  make 
the  necessary  two-thirds  vote.  He  was  the 
holder  of  the  stodc  of  record,  but  tbe  ownn 
was  G.  H  Clason,  as  beCme  stated.  Keltha 
of  the  plaintiffs  at  any  time  consented  to  tbe 
reduction  of  the  capital  stodr  as  propoeed  or 
to  a  release  of  the  debtor  stodcholdoa.  After 
the  passage  of  the  resolution  and  compliance 
with  statutory  forms  for  redudng  the  capital 
Bto<&,  the  corporation,  acting  by  lU  board 
of  directors,  composed  as  aforesaid.  In  the 
main,  of  perstms  who  were  designed  to  be  b«e- 
flclaries  of  the  {Mroceedings  complained  ot 
sent  to  each  stockholder  a  letter  containing 
these  words: 

"Pursuant  to  the  resointiou  of  the  etxnA- 
hfdders  of  the  Milwaukee  Patent  Panctoie 
Proof  Tire  Company,  adopted  on  the  16th  day 
of  January,  lOOS.  at  Ita  annual  meeting  the 
articles  of  Incorporation  of  said  corporation 
have  been  duly  ammded  reducing  tbe  capital 
stot^  of  said  corpwation  fTwn  $40^000  to 
$ie,00a  Tou  will  therefore  please  piesent 
your  certiilcatea  of  stock  In  said  corporation 
<»  or  befbre  Mardi  let  Ua  cancellation  and 
for  the  reissue  of  the  proper  number  of  shares 
of  stock  to  you  In  accordance  with  the  resoln- 
tion  80  passed  diminishing  the  capital  of  said 
ctnporatton." 

None  et  the  plaintiffs  complied  witli  such 
request  Before  the  commencement  of  this 
action  th^  caused  a  demand  In  writing  to  be 
made  upon  tbe  directors  of  tlwonporatlon  to 
set  aside  all  {urooeedlngs  thwetofme  bad  with 
a  view  to  reducing  tbe  avthorlsed  mtock  (tf 
the  corporation,  and  to  proceed  to  call  the 
$12,000,  due  upon  stock  subscriittlons  and  col- 
lect the  same,  asserting  as  a  reason  tberefor 
that  the  debtors  bad  for  fire  years  rinsed  to 
recognise  any  liability  In  the  mattw.  Tbe  de- 
mand was  refused. 

Upon  tiie  facts  stated  the  court  decided  ss 
mattes  of  law  that  the  snbscribtts  to  the 
capital  stock  of  the  corporation  who  paid 
therefor  by  a  conv^ance  of  tbe  patoit  rights 
as  contonplated  In  the  preliminary  contract 
became  thereby  owtt«s  of  200  shares  of  such 
BtodL,  fully  paid,  the  same  In  all  respecto  as 
If  tSOfiOO,  In  cash  bad  bem  rendered  there- 
for ;  that  the  attempted  reduction  in  the  an- 
thorlEed  capital  stock  to  $16W,  divided  hito 
100  sbares  of  $10(K  eacb,  was  in  vlolatlmi  of 
the  rlghta  of  the  boldeta  of  full  paid  stock 
wbo  did  not  consent  thereto,  was  contrary  to 
law  and  ought  to  be  declared  void  and  can- 
celed of  record;  that  Judgment  should  be 
rendered  accordingly  with  eoeto  in  fkvor  of 
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plaintiffs;  and  tbat  ttn  joOgmait  floni^  la 
f  aTor  ot  tbe  cwpwatkm  against  the  debtmn 
on  stock  subBcriptlons  abonld  be  denied  with- 
out prejndloe  of  the  rl^t  of  tlie  coiporatlon 
to  proceed  independently  for  the  collection  of 
such  indebtedness.  Judgment  was  rendered 
accordingly. 

TlmUn  St  Ollcksman,  and  W.  L.  Oold.  for 
appellants.   M.  T.  Halphlde,  for  respondents. 

MABSHALU  J.  (after  sUtlng  the  facts). 
According  to  tbe  facts  found  as  Indicated, 
and  they  are  not  imly  well  vapporteA  by  the 
evidence  but  In  the  main  are  admitted  by  the 
answer,  the  dominating  spirits  among  ap- 
pellants cmcelved  that  by  the  preliminary 
contract  mentioned  in  the  statement  they  got 
the  worst  of  the  bargain  In  agreeing  to  con- 
trlbnte  $20,000,  In  money  against,  as  an 
eqalvalent,  the  patent  right,  to  make  vp  a 
capital  of  $WfiOOt  In  a  corporation  organ- 
ized to  acquire  and  use  In  all  legitimate  ways 
such  patoit  right,  and  sought  by  means  of  the 
statntwy  authority  to  reduce  capital  stodc 
in  such  an  organisation  to  even  ap  with  the 
respondents,  to  accranpllsh  tbat  under  the 
guise  of  statutory  authority,  by  arbitrarily 
exttogulshing  their  liability  for  $12,000,  upon 
their  capital  stock  subscriptions,  and  cancel- 
ing a  eorresp(mding  amount  ot  full  paid 
stock  as  If  the  same  had  no  consideration  to 
support  it  By  that  It  was  simrased  the  $20^ 
000,  agreed  In  the  preliminary  contract,  and 
In  effect  in  the  corporate  organization,  to  be 
contributed  as  an  equlTalent  fw  the  patmt 
right,  would  be  reduced  to  $8,000,  regardless 
of  the  wishes  of  respondents. 

While  appellants'  claim,  as  r^ards  ad- 
vantage having  been  taken  of  them  In  the 
preliminary  contract  and  partial  execution 
tlmeof,  is  referred  to  upon  appeal  as  ex- 
plaining, and  perhaps  [filiating,  the  pro- 
ceedings to  eiable  them  to  obtain  without 
the  aid  of  any  courts  and  without  the  con- 
sent of  the  oth»  Btodcholders,  a  satisfac- 
tory measure  of  redress  for  their  supposed 
mtsfortnne,  counsel  do  not  venture  to  sug- 
gest that  such  claim,  If  it  were  in  all  respects 
well  founded,  warranted  using,  as  tb^dld,  the 
statutory  authority  relating  to  the  reduction 
of  capital  stoc^  against  ttie  protest  of  re- 
spondents. 

It  must  be  conceded  that  liability  to  pay 
a  aubscr^ttlcni  todebtedness  fOr  stock  In  a 
cc»poratlon  can  only  be  rightfully  satisfied 
as  to  a  stockholdw  not  consenting,  by  pay- 
ment  according  to  the  subscription  omtract. 
Xo  reductkm  of  antluxised  and  subscribed 
for  capital  stock  can  be  accomplished  ex- 
c^  1^  voluntary  surrender  subscribers 
pro  rata,  or  some  method  which  will  not  pre- 
fer one  stockholder  over  another.  Ocuporate 
power  in  thst  r^rd  does  not  authorize  an 
arbitrary  [wefwentlal  cancellatlm  of  stodc, 
or  cancellation  of  a  subscription  liablllly  txtr 
stodc  witliont  In  scans  propa  manner  treat- 
ing all  stot&holdm  with  like  favor.  The 
Idea  with  which  aH>ellantB  started  out,  that 


they  could  Effectively  use  their  snporlor  vot- 
ing power  to  <d>tain  an  advantage  over  the 
holdws  of  full  paid  atodc,  has  no  support  In 
reason  or  in  law,  and,  as  we  imderstand  It, 
no  one  cennected  with  the  case  ventures  to 
claim  to  the  ootOxaxy.  It  the  majority  of 
atodUutldars  of  a  ocwporatlon  could  so  treat 
its  assets  and  be  Immune  trom  Judicial  In- 
terference In  respect  ttiereto,  there  would  be 
no  protection  for  the  minority  but  the  con- 
science €t  tbe  majority,  whldi  would  be  a 
very  uncertain  rellanca  Tho  law  in  respect 
to  the  matter  Is  well  stoted  In  Purdy'i 
Beadk  on  Private  Corporations  at  section 
195,  thus: 

"A  Statute  which  authtnises  a  corporation 
at  any  meeting  called  tor  the  purpose,  to  re- 
duce Ite  capital  stock  and  ths  numbor  of 
shares  thersln,  does  not  empower  It  to  effect 
a  reduction  by  purdiaslDg  shares  <tf  a  par- 
ticular subscriber.  Unless  sudi  course  la 
adopted  aa  will  work  exact  and  even  Justice 
to  all  ownoB  of  stock,  the  statute  Is  Inopera- 
tive. When  the  purpose  is  to  reduce  the 
capital  stodc  by  pnrdiaae  of  shares  Uiey 
may  not  be  purchased  from  any  particular 
stockholder  alone  without  consent  ot  all, 
but  each  stockholder  Is  entitled  to  share  pro 
rata,  with  all  the  otlws,  in  his  surrender  of 
shares  tm  sudi  purchasa  No  stocdcholdw 
can  be  forced  to  mil  his  diares  for  reduction 
of  the  capltel  stock.  Therefore  when  the 
transaction  would  opent»  tor  the  relief 
and  bokeflt  of  those  from  whom  the  stock 
Is  purchased  and  would  Increase  the  liability 
of  tiie  remaining  stockholders,  it  Is  invalid." 

It  is  argued  on  behalf  of  ai^eUants  that, 
omcedlng  they  oonld  not  rightfully  force  an 
adjustment  ot  their  differences  with  respond- 
ents In  the  manner  attempted,  the  statate 
gave  them  the  right  to  reduce  the  authorized 
capital  Bto<^  which  was  the  wily  thing  really 
accomplished  by  tbe  proceedings  annulled  by 
the  Judgment;  that  the  real  wrong  from  re> 
spoudente'  staiodpolnt  was,  or  will  be^  effect- 
ed, if  at  all,  by  executing  the  purpose  of  the 
reeolution;  that  so  far  as  appellante  had 
a  right  to  do  what  was  dtme  their  motives 
In  the  matter  cannot  be  Judicially  Inquired 
Into  and  their  acte  condunoed  iipm  the  ground 
that  such  motives  were  bad.  Cionnsel  Invoke 
tbe  rule  that  the  motives  of  members  of  a 
legislative  body  in  doing  what  they  may 
rightfully  do  are  not  a  subject  tor  Judicial 
inquiry.  That,  at  least,  has  ite  limitations 
as  r^:ards  iwlvato  corporations,  if  it  has 
any  aK>Ilcatlon  thereto  at  all.  Dillon  on 
Municipal  Corporations  (4th  Ed.)  ft  311. 

We  do  not  Intend  by  the  foregoing  to  sug- 
gest that  a  court  ot  equity  can  supervise  or 
revise  corporate  action  within  the  acope  of 
the  corporate  power  where  th&ee  Is  no  bad 
faith  In  the  matter;  only  error  of  Judgment 
In  such  matters  tlw  members  of  a  corpora- 
tion, as  to  authority  lodged  with  them,  and 
the  board  of  directors  In  the  field  where  that 
is  the  govo-nlng  body,  are  supreme  within 
tbe  llmlto  of  honest  administration  and  of 
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the  boundaries  of  dlBcretluL  But  when 
the  act  of  either  each  body,  though  lawful 
In  itsdf,  is  deseed  to  aeocnnplleh  some 
illegitimate  object— the  malDspring  of  the 
transaction  is  some  ulterior  motlTe— and  the 
result,  if  permitted  to  (V)erat^  will  be  In- 
juriovs  to  the  etnporaticm  or  membws  not 
concomed  in  tlie  transactUm*  each  a  membw 
maj  SQccessfttlly  Inrc^  eqnilr  Jnriadlctiou 
for  protectiim  of  the  corporation  where  the 
pnq^  officers  will  not  do  It  That  cannot 
be  too  strongly  impressed  upon  the  minds 
of  thom  In  ctmtrol  of  cwporate  affairs. 
Wlldee  T.  Bural  Homestead  Co.,  SB  N.  J.  Bq. 
4S2;  82  Atl.  676;  Berger  t.  U.  S.  Steel  Ooi^ 
poration.  68  N.  J.  Eq.  006^  53  Atl.  14;  Bobo- 
tham  V.  Prudential  Insurance  Co.,  61  M.  J.  Bq. 
67%  63  Aa  842. 

In  the  last  case  dted  it  was  dlsttnctly  held 
that  the  purpose  of  the  goTeming  body  ot  a 
corporation  la  detMmining  upon  a  particular 
line  of  action  may  of  itself  render  such  action 
invalid  and  subject  to  annulment  at  the 
suit  of  Btoddiolders.  This  langu^  was  used 
in  the  opinion: 

"It  la  well  settled  that  an  act  may  be 
intra  Three  or  ultra  vires;  accradlng  to  the 
pnrpoee  whi^  the  directors  have  in  view 
In  doing  it.  The  expenditure  ct  money  of 
a  cfffporatlon  by  its  directors  Is,  per  se,  often 
a  neutral  act;  whether  such  ezpradlture  Is 
intra  vires  or  ultra  vires  must,  in  large 
numbers  of  Instances,  depend  upon  the  pur- 
pose—the actual  honest  purpose — ^whteh  ttw 
directors  have  In  view." 

Tbao  was  no  need  In  this  case  to  go  very 
far  to  discover  that  the  purpose  of  appel- 
lants In  passing  the  resolntlcm  complained 
of  was  entirely  lUegltlmatSL  Sudi  purpose 
clearly  a^eared  by  the  records  of  the  cor- 
poration. They  showed  that,  while  the  form- 
al resolution  voted  on  and  certlfled  to  be 
filed  as  required  by  law  did  not  disclose  Its 
real  object,  an  amendment  thereto  covering 
the  matter  was  in  due  form  adopted  and 
was  In  reality  made  a  part  thereof.  The 
resolution  so  ammded  was  acted  upon,  the 
first  time  tiie  matter  was  up  for  otmsldera* 
tlon  and  lost  fbr  want  of  the  requisite  two- 
thirds  vote  in  favor  thereof.  The  same  res- 
solutlon  as  amended  was  reconsidered  and 
passed  on  the  second  ocouton  of  the  matter 
being  taken  up.  If  there  was  any  questloa 
as  to  the  scope  of  the  amoided  resolution, 
It  would  be  solved  by  the  subsequent  res- 
olution Instructing  the  board  of  dlrectfxrs 
how  to  carry  out  the  reduction  of  stodc. 

So  It  comes  down  to  tfaia:  The  authwlty 
to  reduce  authorized  capital  stock  was  in 
form  exercised  for  tlie  wrongful  purpose  of 
creating  a  basis  for  favoring  the  majority  of 
stockholders  at  the  expense  of  the  minority. 
In  ^ort,  a  Btatut(n7  authority  given  for  one 
purpose  was  abused  by  being  used  tor  an- 
other and  clearly  illegitimate  purpose.  The 
doctrine  -advanced,  that  It  stodcholders  by 
combining  a  ruling  majorl^  exercise  a  cor- 
porate power  with  bad  motives  to  the  pecun- 


iary loss  or  prejudice  of  the  corporation  and 
outside  Btof&bolden,  only  the  mere  conse- 
quenoee  In  Ibat  regard,  not  the  wrongful  use 
of  power,  la  opei  to  Judicial  Investigation  and 
redress,  has  no  foundation  here  Abuse  of 
powtf  to  the  direct  or  Indirect  Injury  of  stock- 
holders in  a  ccHporatlon,  as  well  aa  nsorpa- 
tlon  of  power  with  like  effect,  as  we  have 
seen.  Is  a  subject  that  may  be  dealt  with  bj 
courts  and  by  Uie  remedies  whitib  equity  af- 
fords when  there  is  no  other  remedy,  or  no 
other  ronedy  whkb  Is  reasonably  effective. 
It  would  be  difflcnlt  to  ctmc^ve  at  a  plainer, 
more  wrongful,  obrionsly  fraudulent  abuse  of 
corporate  power  than  the  one  under  considera- 
tion. The  authority  to  reduce  a^lal  stocA 
Is  limited  by  ita  purposes.  When  It  la  ener- 
dsed  clearly  for  an  Illegitimate  purpose;  es- 
pecially when  such  purpose  is  fraudulent,  aa 
in  this  ease,  the  act  la  void.  In  Niagara 
Shoe  Company  v.  Tobey,  71  lit  App.  250,  it 
was  held  that  a  statute  Itte  ours  contem- 
plates a  reduction  of  capital  stoA  oaly  on  a 
basis  whldi  deals  witib  all  sto&faoldm  allke^ 
and  Out  any  other  attempted  reduction  is 
voM  as  to  a  nonconsentlng  stockholder.  Gur- 
rio-  v.  Lebanon  Slate  Oo^  D6  EL  282^  Is  to 
the  same  effect 

We  view  the  resolution,  in  form  redudug 
the  ci^ltal  stock  as  the  stetnto  autliorizaa; 
the  same  as  If  the  amendment  rtf^erred  to, 
and  the  real  purpose  as  plainly  Indicated  by 
the  corporate  proceedings  had  boOi  before 
and  after  sudt  passage^  wwe  onbodled  tbere- 
in  by  express  vrards.  It  Is  quite  dear  that 
In  tbe  absence  of  audi  purpose  sndi  passage 
would  not  have  occurred.  Tbe  elements  In 
the  transaction  are  Inseparable.  Each  was  a 
part  of  a  tingle  scheme  concaved  by  appellants 
to  benefit  themselves  at  tbe  expense  of  the  cor- 
poration and  ot  the  respondents.  If  they  had 
any  claim  against  the  first  parties  to  the  i»e- 
llminary  ctmtract,  the  way  attempted  waa  not 
the  proper  one  to  enforce  it  They  direiftiy  and 
Indirectly  vrronged  reepondoito  and  wrtmged 
the  corporation  beytnid  tbA  pow&t  of  redress, 
effidently,  at  ttie  suit  of  respmidente  by  any 
other  remedy  than  that  which  a  court  of 
equity  affords.  Ain>ellant8,  throng  a  board 
of  directors  composed  mostly  of  their  own 
number,  were  In  control  ot  the  corporatkno. 
They  insisted  upon  carrying  out  their  scheme 
of  BO  converting  ite  assete  to  ttidr  own  uw 
aa  to  put  themselves  on  the  ground  flow,  so  to 
speak,,  as  they  viewed  the  matter,  with  bold- 
era  of  full  paid  atoA.  Pmumably,  before 
this  action  was  commenced  they  In  form  took 
to  themselves  tlM  corporate  assets  represent- 
ed by  their  subscrlptltm  liabilities.  Tbe  di- 
rectors refused  to  recognlae  tbe  holders  of 
full  paid  stock  to  any  greater  extent  than 
forty  per  cent  of  their  boldli^  ^ey  In- 
sisted that  they  were  Justified  In  so  doing 
by  the  resolution  redudng  authnteed  capital 
stock.  There  was  no  reason  whatever  to  ex- 
pect that  the  wrongs  committed  would  be 
ronedied  by  those  In  omtrol  of  the  corporate 
affairs.  All  of  reeipondente  were  united  in 
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Intereats  and  similarly  affected.  The  sltna- 
tlon  woB  oDe  which  in  its  entire  scope  could 
only  be  dealt  with  in  an  equitable  action. 
There  may  not  be  any  precedent  for  Just  such 
an  action  as  this,  and  none  is  necessary  to 
sustain  ■  It.  Since  It  la  clearly  within  the 
principles  of  equity  Jurisprndence.  that  In 
Bufflcient. 

Am  to  the  form  of  the  relief,  it  may  be  that 
some  other  wonid  have  been  more  orderly,  bat, 
as  at  present  advised,  it  would  seeem  that — 
since  the  procedings  were  mere  steps  In  the 
execution  of  a  wrongful  purpose  to  change 
the  relations  of  one  class  of  8to<^hold«^  of 
the  corporation  to  their  advantage,  and  those 
of  another  to  their  disadvantage,  and  so  not 
to  any  extent  within  the  statute  relating 
to  the  reduction  of  authorized  corporate  stodtc 
. — there  could  not  he  a  more  direct  way  to 
remedy  the  mischief  than  by  judicially  de- 
claring the  whole  of  such  proceedings  void, 
and  directing  their  cancellation  of  record. 
Id  any  event  the  remedy  which  the  court 
awarded  was  efficient  Appellants  were  not 
prejudiced  by  any  mere  matter  of  form. 

The  judcment  Is  affirmed  on  both  appealf. 


PBITOHABD  r.  LnWIS  «t  aL 

(Supreme  Court  of  ^bcodsId.   Oct.  8,  190B.) 

1.  Deeds — Exception  ob  Resebvation. 

A  deed  from  J.  to  L.  of  a  tract  of  land,  "ez- 
ceptiog  and  reserving"  therefrom  a  strip  two 
rods  wide  off  a  certain  side  of  it,  "to  be  used  as 
a  right  of  way,"  the  grantee,  however,  to.  have 
the  privilege  of  fencing  said  right  of  way  into 
his  iDclosure  and  being  required  only  to  main- 
tain a  gate  at  each  end  for  nae  of  the  grantor, 
bia  heirs  and  assigns,  excepts  the  fee  of  the 
■trip,  in  view  of  the  facts  that  on  the  same  day 
J.  deeded  to  P.  said  strip,  describing  It  as  the 
premises  described  as  right  of  way  two  rods 
wide  reserved  by  the  grantor  in  his  deed  to  L., 
excepting  and  reserving  all  the  timber  thereon, 
with  tbe  right  to  the  grantor  to  go  <»  the  land 
and  remove  it,  and  the  facts  that  immediately 
thereafter  J.,  without  objection  from  L.,  re- 
moved from  tbe  strip  tbe  valuable  timber  there- 
on, and  that  P.  thereafter  paid  the  taxes  on  tlie 
■trip. 

2.  AnvnaSB  Possession. 

Where  a  tract  containing  25  acres  was 
deeded  to  L..  excepting  a  strip  contaiDinc  an 
acre  for  a  right  of  way,  with  tbe  privilege,  how- 
ever, to  the  grantee  to  fence  said  right  of  way 
into  his  inclosure,  he  being  required  only  to 
maintain  a  gate  at  each  end  for  use  of  the 
grantor,  his  heirs  and  assigns,  the  actual  occu- 
pation of  the  24  acres  by  one  to  whom,  in  the 
partition  of  the  property  of  L.,  a  deed  was  made 
describing  tbe  property  by  metes  and  bounds, 
including  the  24  acres  and  the  1  acre,  is  not  ad- 
verse as  to  the  1  acre,  though  It  was  Inclosed 
with  the  24  acres. 

8.  QtriETiNQ  TiTLB— Cloud  on  Trrui — Moht- 

OAOB. 

A  mwtgage  executed  on  the  theory  that  the 
mortngor  was  the  owner  <tf  all  the  land  Inelnd-^ 
ed,  which  he  was  not,  is  a  cloud  on  the  title  of 
the  owner  of  such  of  the  land  as  tbe  mortgagor 
did  not  own. 

[Ed.  Note. — For  cases  in  point,  wm  roL 
Cant  Dig.  Quieting  TltU  1  28.] 


Appeal  from  Circuit  Court  Badne  Coun- 
ty; B.  B.  Belden,  Judge. 

Action  by  Sallie  Ann  Prltchard  against 
Thomas  Q.  Lewis  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be- 
rersed. 

nils  Is  an  action  to  rettioTe  a  dood  from 
title  to  real  estate,  created  by  mor^ge 
from  defendant  Lewis  and  wife  to  defend- 
ant Adams.  Plaintiff  dalma  ttarongh  deed 
from  the  common  grantors.  Bran  Jones  and 
wif^  to  Owen  P.  PritcharO,  and  defendant 
Lewis,  through  deed  from  said  Jones  and 
wife  to  John  O.  Z«wls.  Ibe  deeds  are  as 
follows: 

rrbls  indenture,  made  this  11th  day  of 
November,  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-two, 
between  Btvan  Jones,  of  Badne  county,  ^s- 
consln,  and  BUen.  bis  wlf6,  parties  of  the 
first  part,  ai^  Owen  P.  Pritdiard,  of  the 
same  place,  party  of  the  second  part,  wit- 
nesseth :  ^lat  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum 
of  fifty  dollars,  to  them  in  band  paid  by 
the  said  party  of  tbe  second  part,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  have 
granted,  bargained,  sold,  aliened,  convened, 
and  confirmed,  and  1^  these  presents  do 
grant,  ba^ain,  sell,  alien,  conv^,  and  con- 
firm, unto  the  said  par^  of  the  second  part, 
and  to  his  hdrs  and  assigns,  forever,  all 
that  certain  piece  or  parcel  of  land  situate 
in  said  county  of  Badne,  known  as  a  part 
of  the  northeast  quarter  of  section  number 
thirty-six  (36),  in  township  numbw  three 
(8)  north,  of  range  twenty-two  <22)  east, 
bounded  as  follows :  Begin  in  the  west  line 
of  said  quarter  section,  sixty  (60)  rods  south 
of  the  northwest  comer  thereof,  run  thence 
east  eighty  (80)  rods,  thence  south  two  (2) 
rods,  thence  west  eighty  (80)  rods  to  the 
west  line  of  said  quarter,  and  then  north 
two  (2)  rods  to  beginning,  containing  one 
acre,  and  being  the  same  premises  described 
as  a  right  of  way  two  (2)  rods  wide  re- 
served by  said  parties  of  tbe  first  part  In 
a  deed  this  day  executed  by  them  to  one 
John  O.  Lewis.  Excepting  and  reserving 
.from  above-described  premises  all  tbe  tim- 
ber thereon  situated,  with  the  right  to  said 
party  of  the  first  part  to  go  upon  said  land 
and  remove  said  timber  for  the  term  of 
ten  years.  Together  with  all  and  singular 
the  hereditaments  and  appurtenances  there- 
to in  any  wise  appertaining,  and  all  the 
estate,  right,  title,  possession,  claim,  and 
demand,  in  law  or  In  equity,  of  the  said 
parties  of  the  first  part  therein  and  thereto. 
To  have  and  to  hold  the  same  unto  said 
party  of  the  second  part,  his  h^rs  and  as- 
signs, to  his  and  their  sole  use,  forever. 
And  the  said  Evan  Jones,  one  of  the  parties 
of  the  first  part,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby 
oorenant  with  the  said  party  of  the  second 
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part,  his  heirs,  ezecators,  admlDlstrators, 
and  assigns,  that  at  the  time  of  the  dellTery 
of  these  presents  he  Is  well  seised  of  the 
abore-granted  premises  as  of  an  Indefeasible 
estate  of  Inherltaiice  In  fee  simple,  that 
the  some  are  free  and  clear  from  all  Hens 
and  Incumbrances  wbaterer,  and  Uiat  the 
same  In  the  quiet  and  peaceable  posaeeslon 
and  enjoyment  of  the  said  party  of  the 
second  part,  hla  heirs  and  asslgna,  forever, 
against  all  persona  lawfully  claiming  the 
sam^  or  any  part  thereof,  he  will  warrant 
and  forerer  defend. 

"In  witness  wh»eof,  the  said  parties  of 
the  first  part  bare  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above 
written.  "Bran  fones.  [Seal.] 

bar 

"Ellen  X  Jones.  [Seal.) 

mark 

"Signed,  sealed,  and  delivered  in  presence 
of  John  W.  Knight,  Blch'd  P.  Howell. 

"State  of  Wisconsin,  County  of  Badne — ss. 

"On  this  11th  day  of  November,  A.  D. 
187^  came  personally  before  ttw  subscriber, 
a  notary  public  4^  said  state  redding  In 
oatd  county,  IShran  Jones  and  Ellen,  his 
wife,  to  me  well  known  to  be  the  persons 
described  In  and  who  executed  the  above 
conveyance,  and  acknowledged  that  they 
bad  executed  the  same  tar  the  uses  and 
purposes  therein  set  forth. 

"Olven  under  my  hand  and  <^lclal  seat 
"[Notarial  8eaL]    Jobn  W.  Knight, 
"Notary  Public." 

"This  Indenture,  made  thts  eleventh  day 
of  November,  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-two, 
between  Evan  Jones,  of  the  coanty  of  Ra- 
cine, state  of  Wisconsin,  and  Ellen,  his  wife, 
party  of  the  first  part,  and  John  O.  Lewis, 
of  the  same  place,  party  of  the  second  part, 
wltnesaeth:  That  the  safd  parties  of  the 
first  part,  for  and  In  consideration  of  the 
sum  of  twenty-one  hundred  dollars,  to  them 
In  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  Is  hereby  acknowl- 
edged, have  granted,  bargained,  sold,  alien- 
ed, conv^ed,  and  confirmed,  and  by  these 
presents  do  grant,  bargain,  sell,  alien,  con- 
vey and  confirm,  unto  the  said  party  of 
the  second  part,  and.  to  bis  heirs  and  as- 
signs, forever,  all  that  certain  piece  or  par- 
cel of  land  situate  In  said  county  of  Racine, 
known  as  a  part  of  the  northeast  quarter 
of  section  number  thlrty-sli  (86),  In  town- 
ship number  three  (3)  north,  of  range  number 
twenty-two  (22)  east,  bounded  as  follows: 
Begin  at  a  point  In  the  west  line  of  said 
quarter  section  sixty  (60)  rods  south  of  the 
northwest  corner  thereof,  run  thence  east 
eighty  (80)  rods,  thence  south  fifty  (50)  rods, 
thence  west  eighty  (80)  rods  to  the  west 
line  of  said  quarter,  and  then  north  fifty 
(50)  rods  to  place  of  beginning.  Excepting 
and  reserving  from  the  above-described 
immlses  a  strip  of  land  two       rods  In 


width  off  ttie  uOTtb  dde  tbereof.  to  be  used 
as  a  rl^t  of  w^.  Hie  party  of  the  seerad 
part,  however,  to  have  the  privilege  of  fen- 
cing said  right  of  way  Into  his  Inclosnre,  and 
being  required  only  to  maintain  a  gate  at 
each  end  thereof  tar  tlie  use  of  said  party 
of  the  ttrat  part,  hla  heirs  and  assigns. 
Together  with  all  and  singular  On  beredlta- 
mente  and  appurtoiances  Qkoeto  In  any 
wise  appertaining,  and  all  the  estate,  right 
title,  possession,  dalm,  and  demand.  In  law 
or  In  equity,  of  the  said  parties  at  tb»  first 
part  therein  and  ttwreto.  To  have  and 
to  bold  the  same  unto  said  parlgr  of  the 
second  part,  his  heirs  and  asrigus,  to  Us 
and  their  sole  use,  torever.  And  the  said 
Evan  Jones,  <me  of  the  parties  of  the  first 
part,  tor  himself  his  heirs,  executors,  and 
administrators,  doth  hereby  covenant  with 
the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators,  and  assigns,  that 
at  the  time  of  tlw  delivery  of  these  presents 
he  Is  well  seised  of  the  above-granted  prem- 
ises as  of  Indefeasible  estate  ot  inheritance 
in  fee  simple,  that  the  same  are  free  and 
clear  from  all  llais  and  Incumbrances  what- 
ever, and  that  the  same  In  tiie  quiet  and 
peaceable  possession  and  enjoyment  of  the 
said  party  of  the  second  part,  Ids  heirs  and 
asslgna,  forever,  against  all  persona  law- 
fully claiming  the  same,  or  any  part  thereof, 
he  will  warrant  and  fwever  defMid. 

"In  witness  whereof,  the  said  partiea  of  the 
first  part,  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

"Evan  Jones.  [SeaL] 
her 

"Ellen  X  Jones.  [Seal.] 
mark 

"Signed,  sealed,  and  delivered  In  prcstnce 
of  John  W.  Kni^t,  Rich*d  P.  Howell. 

"State  of  Wisconsin,  Racine  county — as. 

"On  this  11th  day  of  November,  A.  D.  1872. 
came  personally  before  the  subscriber,  a  no- 
tary public  of  said  state  reiddlng  in  said 
county,  Bvan  Jones  and  Bllen,  his  wife,  to 
me  well  known  to  be  the  persons  described  in 
and  who  executed  the  above  conveyance,  and 
acknowledged  that  they  had  executed  the 
same  for  the  uses  and  purposes  therein  set 
forth. 

"Givoi  under  my  hand  and  official  seaL 
"[Notarial  SeaL]     John  W.  Knight, 
"Notary  Pabllci" 

Tbe  main  controvusy  la  whether  the  deed 
from  Jones  and  wife  to  Prltchard  of  tbe 
strip  conveyed  tiie  fee  or  an  easement  for 
right  of  way.  The  ease  was  tried  by  the 
court,  and  the  court  found  as  facta,  la  dtecL 
that  the  plaintiff  and  defendant  Lewis  re- 
spectively dalved  their  title  through  deeds 
hereinbefore  set  forth;  that  at  tbe  time  of 
the  execution  of  the  deeds,  Novonber  11. 
1872,  Owen  P.  Prltchard  then  and  prior  to 
the  time  of  his  death  was  the  ownw,  aad 
plaintiff  since  has  been  and  la  tbe  owner,  of 
tbe  20  acres  ot  land  adjoining  the  strip  in 
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controTeny  at  the  east  end  thereof;  that  said 
strip  was  used  bj  said  Prltchard  in  his  life- 
time, and  by  the  plalntUT  since  his  death,  as 
a  passage  way  to  reach  said  20  acres;  that 
on  the  execution  and  delivery  of  the  parti- 
tion deed  from  Wm.  Beatty,  as  referee,  to 
defendant  Lewis,  May  6, 1894,  defendant  Lew- 
is entered  Into  pMsesslon  under  said  deed 
and  held  adversely  for  10  years,  subject  to 
the  easement  of  Pritcbard:  that  the  mortgage 
referred  to  In  the  complaint  was  given  and 
taken  with  fnll  knowledge  that  the  plain- 
tiff had  a  right  of  way  or  easement  over  the 
strip  of  land  In  question  and  that  the  rights 
of  the  plaintiff  were  prior  and  superior  to  the 
lien  of  the  mortgage.  And  as  conclusions  of 
law:  That  the  defendant  Lewis  is  the  owner 
In  fee  simple  of  the  land  In  controversy,  sub- 
ject only  to  right  of  way  or  easemoit  ov« 
the  same  to  the  plaintiff,  her  heirs  and 
assigns;  that  the  mortgage  does  not  consti- 
tute a  cloud  upon  the  title  of  the  plaintiff; 
that  defendants  are  entitled  to  judgment 
against  plaintiff,  and  to  recovery  of  their 
costs.  Judgment  was  entered  accordingly, 
from  which  this  appeal  was  taken. 

Error  Is  assigned:  First  In  the  admis- 
sion and  exclusion  of  testimony;  second,  in 
finding  that  defendant  Lewis  had  been  In  the 
continual  occupation  and  adverse  possession 
of  the  premises  for  more  than  10  years  prior 
to  the  commencement  of  the  action;  third,  In 
the  conclusions  of  law  that  defendant  Lewis 
is  the  owner  in  fee  of  the  land  in  question, 
and  that  the  reservation  by  grantor  Jones, 
his  heirs  and  assigns.  In  the  Prltchard  deed, 
was  an  easement  merely,  that  defendants* 
claim,  under  sections  4211  and  4212  Rev.  St 
1398,  Is  established  by  the  evidence,  that  the 
mortgage  does  not  constitute  a  dood  upon  the 
rights  of  the  plaintiff  and  In  ordering  judg- 
ment for  defendants. 

W.  W.  Rowlands,  for  appellant  D.  H. 
Plett  for  respondents. 

KBRWIN.  J,  (after  stating  the  facts).  1. 
The  first  and  Important  question  for  consid- 
eration Is,  what  title  passed  by  the  deed 
of  Novemeber  11,  1872,  from  Evan  Jones  and 
wife  to  Owen  P.  Prltchard?  The  two  deeds 
from  Jones  to  Lewis  and  Prltchard  npon 
tbeir  face  Indicate  that  they  were  executed 
upon  the  same  day.  The  deed  to  Lewis  in 
plain  terms  excepts  and  reserves  the  two 
rods  for  a  right  of  way,  not  a  right  of-  way 
over  the  two  rods,  but  "a  strip  of  land  two 
rods  In  width  off  the  north  side  thereof,  to 
be  used  as  a  right  of  way,"  which  quite  plain- 
ly imports  that  the  fee  was  Intended  to  be 
reserved.  Clnnclnnatl  v.  Lessee  of  Heirs  of 
Newell,  7  Ohio  St  87.  The  language  used  Is 
In  form  an  exception  and  reservation.  A 
marked  distinction  exists  between  the  terms 
"exception"  and  "reservation"  as  used  In 
deeds;  the  distinction  being  that  a  reserva- 
tion is  something  taken  back  from  the  thing 
granted,  while  an  exception  is  some  part  of 
the  estate  not  granted  at  all.  Rich  v.  ZeUs- 


dorff,  22  Wis.  544,  90  Am.  Dec.  SI ;  Flscber  v. 
Laack  et  al.,  76  Wis.  813,  45  N.  W.  104. 
True,  the  terms  "excepting"  and  "reserving" 
are  often  used  indiscriminately,  and  some- 
times In  a  deed  what  purporta.  to  be  a  reser- 
vation has  the  force  of  an  exception,  whea 
such  appears  to  be  the  clear  and  obvioos 
intention  of  the  parties.  Devlin  on  Deeds, 
vol.  2, 1  980 ;  Fischer  v.  Laa^  et  al.,  supra ; 
Gould  V.  Howe,  131  111.  490,  23  N.  B.  602. 
The  deed  to  Prltchard  is  a  warranty  deed, 
twnveying  by  metes  and  bounds  the  strip  of 
land  in  question,  referrii^  to  it  as  "being 
the  same  premises  described  as  a  right  of  way 
two  rods  wide,  reserved  by  said  furtles  of  the 
first  part  In  a  deed  this  day  executed  by  them 
to  one  John  G.  Lewis";  and  It  further  ex- 
cepts and  reserves  the  timber  situated  npon 
said  strip,  with  the  right  of  the  grantor  to 
go  upon  the  land  and  remove  said  timber 
for  the  term  of  10  years. 

It  is  contended  on  the  part  of  the  respond- 
ent that  the  language  of  the  deed  to  Lewis, 
excepting  and  reserving  the  premises  for  a 
right  of  way,  shows  upon  the  face  of  the 
deed  that  the  fee  was  not  reserved,  but  only 
a  right  of  way,  and  that  while  the  deed  to 
Prltchard  was  an  absolute  conveyance  of  the 
premises  by  metes  and  bounds,  still  the  ref- 
erence to  the  Lewis  deed  made  It  a  part  of 
the  Pritcbard  deed,  and  constituted  notice  to 
Prltchard  that  only  a  right  of  way  was  re- 
served; and,  the  fee  having  passed  to  Lewis. 
Prltchard  only  got  by  his  deed  the  right  of 
way  reserved  in  deed  to  Lewis.  This  argu- 
ment Is  based  opon  the  theory  that  the  fee 
passed  to  Lewis.  Hence  grantor  Jones  conld 
only  convey  In  his  deed  to  Prltchard  the  re- 
maining estate  in  him,  which  was  only  a 
right  of  way.  The  court  below  held.  In  a 
written  opinion  filed,  that  the  reservation  to 
Jones  in  deed  to  Lewis  and  subsequent  grant 
to  Pritcbard  was  of  an  easement  merely,  and 
that  the  deeds  were  not  so  ambiguous  as  to 
require  parol  evidence  to  aid  their  interpre- 
tation; and  the  argument  of  counsel  for  re- 
spondent here  is  grounded  upon  the  assump- 
tion that  the  deed  to  Lewis  npon  Its  face  con- 
veyed the  fee  and  reserved  the  right  of  way 
only,  and  cannot  be  aided  by  extrinsic  evi- 
dence, and  several  cases  are  cited  upon  this 
proposition,  which  will  be  considered. 

Winston  et  al.  v.  Johnson.  42  Minn.  398,  45 
N.  W.  958,  is  a  case  where  It  was  held  that 
the  words  "excepting  and  reserving"  In  a 
deed  constituted  a  reservation,  and  not  an  ex- 
ception. But  a  careful  examination  of  th\» 
case  will  show  that  it  did  not  torn  altogether 
uiran  the  words  of  the  deed,  but  upon  the  In- 
tention of  the  parties  as  gathered  from  their 
acta,  the  surrounding  circumstances,  as  well 
as  the  physical  condition  of  the  property  and 
the  practical  Interpretation  of  the  reservation 
by  the  grantee.  In  BoUo  v.  Marvin,  130  Mlcfa. 
82,  89  N.  W.  563,  there  was  no  express  reaer- 
vation,  the  language  being,  "saving  and  pre- 
serving, however,  from  the  operation  hereof, 
the  road  running  alwg  the  southerly  line  of 
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said  parcels,**  etc.;  and  here  the  court  recog- 
nizes the  well-eettled  doctrine  that  the  In- 
tention of  the  grantor  la  to  be  gathered  from 
the  whole  instrament,  and  says  (page  83,  of 
180  Mich.,  page  563  of  80  N.  W.):  "There 
was  not  the  slightest  occasion  to  include  this 
land  In  the  deed,  unless  some  Interest  was 
Intended  to  be  rested  In  the  grantee."  The 
court  also  refers  with  approval  to  Reynolds 
v.  Gaertner,  117  Mich.  5^2,  76  N.  W.  8,  where 
the  words  used  were  b^d  to  cx&it»  an  ex- 
ception, and  not  a  reservation,  and  (says  at 
page  84,  of  190  Mich.,  page  G63  of  89  N.  W.): 
"But  the  language  employed  In  the  deed  con- 
strued In  that  cose  is  very  different  from  that 
which  we  are  now  construing.  In  that  case 
the  language  was,  'except  two  and  forty -six 
hundredths  acres  to  the  Chicago  &  Canada 
Southern  Railroad.*  '*  In  Wellman  t.  Church- 
ill, 92  Me.  193..  42  Aa  352,  the  language  of 
the  deed  was,  "with  the  reserratlon  of  a  road 
two  rods  wide  over  the  northerly  side  of  said 
lot"  H»e  the  language  plainly  indicated 
a  reservation,  and  not  an  excepti(m,  and  the 
court  refers  to  the  distinction  between  recep- 
tion and  reservation  and  says  (page  195  of  92 
Me.,  page  353  of  42  Atl.) :  "Exception  is  always 
a  part  of  the  thing  granted,  and  of  a  thing 
in  being;  and  a  reservation  is  of  a  thing  not 
In  being,  but  is  newly  created  out  of  the  land 
and  tenements  devised,  though  ecceptlon  and 
reservation  have  often  been  used  promis- 
cuously. Oo.  Litt  47a.  A  construction  given 
to  a  clause  called  a  reservation  is  that  It  la 
an  exception  if  It  fall  within  that  deflnltion, 
and  if  such  was  the  design  of  the  parties." 
Elliot  V.  Small  et  al.,  85  Minn.  396,  29  N.  W. 
158,  59  Am.  Rep.  329,  Is  where  the  clause 
was  In  form  a  reservation,  and  not  an  excep- 
tion, and  was  a  reservation  for  a  public  street 
In  this  case  much  stress  is  placed  upon  the 
apparent  intention  of  the  grantor,  and  It  Is 
said  (at  page  897  of  30  Minn.,  page  169  of  29 
N.  W.,  59  Am.  Rep.  829):  "The  so-called 
reservation  was  not,  strictly  speaking,  an  ex- 
ception of  anything;  for  an  exception  is  of 
a  part  of  the  thing  granted,  and  of  something 
in  esse  at  tbe  time  of  the  grant"  So  this 
case  appears  to  turn  upon  the  Intention  of 
the  grantor  and  the  wording  of  the  reservation. 
In  Towne  v.  Salentlne,  92  Wis.  404,  66  N. 
W.  395,  this  court  clearly  recognizes  the  dis- 
tinction between  the  words  "exception"  and 
"reservation,"  when  used  in  a  deed,  and  holds 
that,  while  a  reservation  for  a  right  of  way 
carries  only  an  easement,  an  exception  for 
the  same  purpose  excludes  the  fee  from  the 
grant  In  Patrick  v.  Toung  Men's  Christian 
Ass'n.  120  Mich.  185,  79  N.  W.  208,  the  lan- 
guage used  In  the  deed  was  "exerting  and 
reserving,"  and  it  was  held  to  be  an  exc^ticm 
and  not  a  reservation. 

Many  cases  might  be  cited  In  support  of  the 
doctrine  that  excepting  land  from  a  deed  for 
right  of  way  purposes  withholds  the  fee  from 
the  grant,  and  that  tbe  fee  in  such  land  ex- 
cepted does  not  pass  to  the  grantee,  unless 


It  appears  that  the  Intentliui  of  the  parties 
vnis  that  the  rl^t  of  way  only  should  be  re- 
served. The  questlim,  thwefwe,  ariaes  hen 
whether  the  language  of  the  deeds  In  qnestlcHi 
l8  M>  ambiguous  or  Indefinite  as  to  admit  of 
extrinsic  evidence.   As  bef<He  obsarred,  tbe 
Lewis  deed  upon  its  ftice  appears  to  exc^ 
the  fee  and  burden  it  with  a  right  of  way  la 
favor  of  Prltchard,  as  well  as  the  right  In  the 
grantee  to  keep  It  enclosed  and  maintain 
gates.   No  reason  is  perceived  why  tbe  gran- 
tor, Jones,  did  not  have  the  right  to  except  tbe 
fee  and  so  burden  It   Nothing  appears  upon 
the  face  of  the  deed  to  Lewis  showing  a  coo- 
trary  Intentt<Hi.   Now,  It  appears  very  cleariy 
from  the  deed  to  Pritchard,  which  dn  Ita  face  i 
purports  to  have  been  executed  npon  the  same  j 
day  as  deed  to  Lewis,  that  tbe  grantor  hid 
reserved  the  fee  to  this  strip  In  deed  to  Lewis, 
because  be  reserves  to  himself  the  timber  sit- 
uated thereon,  which  clearly  he  could  not 
have  done  If  the  deed  to  Lewis  bad  conveyed 
tbe  fee,  although  he  also  refers  to  the  prop-  i 
erty  as  the  premises  reserved  for  right  of  I 
way.   Counsel  for  respondent  says  in  his 
brief  that  the  two  deeds  should  be  construed 
together,  and  In  so  doing  It  Is  not  easy  to  see 
how  it  can  be  gathered  from  tbe  deeds  that 
the  intention  of  the  grantor  was  to  convey 
the  fee  to  Lewis.   Besides,  tbe  interpretatl<ni 
put  iqion  these  deeds  by  practical  construction 
Indicates  quite  plainly  that  tbe  tee  In  this  i 
strip  was  reserved  In  titie  deed  to  Lewis  and 
passed  to  Pritchard.   Immediately  npon  tbe 
execution  of  these  deeds  Jones  swept  the  tim- 
ber, which  was  valuable,  from  the  strip,  with- 
out any  objection  on  the  part  of  Lewla,  wtaleb 
would  be  wholly  Inconsistent  wltii  tbe  pass- 
ing of  tbe  fee  to  Lewis;  also  tbe  payment  of 
taxes  on  tills  strip  by  Pritchard,  and  the  fact 
that  Mrs.  Jones,  one  of  tbe  grantors,  refused 
to  sign  deed  to  Lewis  until  Prltdiard  got  hit 
deed  of  the  one  acre,  very  sizoogly  Indicate 
that  the  fee  to  the  strip  was  reserved,  and 
Intended  to  be  reserved.  In  deed  to  Lewis, 
and  transferred  to  Pritchard.   In  convey- 
ances of  this  cbancbet,  the  question  of  ex- 
ertion or  reservation  being  lai^ly  one  ot 
intention,  and  tbe  court  always  determining 
from  the  nature  and  effect  of  the  provlKlon 
Itself,  the  subject-matter,  and  the  sltoatlon  ot  \ 
the  parties,  we  are  indlned  to  the  oplnkw 
that  sufficient  ambiguity  existed  to  warrant 
the  admission  of  the  testimony  offered.  Fisch- 
er v.  Laack  et  al.,  76  Wis.  313,  ^  N.  W.  101: 
Stone  V.  Clark,  1  Mete.  (Mass.)  378,  35  Am. 
Dec.  870;  Miller     Miller,  17  Or.  423,  21  Pac 
988.   And,  considering  tbe  deeds  in  tbe  Hs^t 
of  the  competent  testimony  {Htkdneed,  tiwre 
Is  no  room  for  doubt  that  Jones  reserved,  and 
intended  to  reserve,  the  fee  In  the  MMiveyanee 
to  Lewis,  and  that  he  conv^ed  the  same  to 
Pritchard. 

2.  The  next  question  for  consideration  Is 
whether  the  aSjUb  finding  is  supported  by  the 
evidence.  It  Is  In  etteet  that  tiie  defendant 
Lewla  entered  Into  poMOMlon  of  flu  atrip  m 
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qnestitHi  Ma7  5,  1604,  ander  deed  from  W19. 
Beatty,  referee  in  the  partition  suit,  and  ac- 
quired title  thereunder  by  adverse  poeseft- 
slon.  Through  the  partition  deed  defend- 
ant Lewis  got  the  Interest  of  John  G.  Lewis. 
This  was  24  acres;  the  1-acre  atrip  in  question 
being  owned  In  fee  by  plalntlft,  subject  to 
the  Ti0it  of  Lewis  to  fence  the  same  Into  his 
enclosure  and  maintain  gates.  The  partition 
deed  describes  the  tract  by  metes  and  bounds, 
and  gives  it  as  24  acres,  more  or  less,  al- 
though It  Includes  within  the  boundaries  the 
24  acres  owned  by  Lewis  and  the  1-acre  strip 
owned  by  plaintiff.  The  plaintiff,  being  the 
«wner  In  fee  of  the  strip  In  question  at  the 
time  of  the  execution  of  the  partition  deed, 
tu  entitled  to  the  benefit  of  the  presumption 
created  by  section  4210.  Rev.  St  1898.  It 
is  claimed  on  the  part  of  the  respondent  that 
at  the  time  of  the  execution  of  lurtittbn  deed, 
Hay  6,  1884,  defendant  Lewis  ento^  Into 
posses^n  nndet  such  deed  and  continued  to 
bold  adversely,  but  the  evidence  falls  to  es- 
tablish such  claim.  The  possession  by  Lewis 
after  May  5.  1894,  as  shown  by  the  evidence, 
was  perfectly  consistent  with  tltie  to  the  fee 
in  plaintiff  and  her  ancestor.  The  evidence 
does  not  establish  that  the  defendant  Lewis, 
or  his  father,  held  the  strip  In  questi<ai  In 
hostility  to  the  plaintiff.  Evidence  of  adverse 
possession  must  be  clear  and  podUv^  and 
should  be  strictly  construed.  Lampman  r. 
Van  Alstyne  et  al.,  94  Wis.  417,  69  N.  W.  171 ; 
Fuller  v.  Worth,  91  Wis.  406,  64  N.  W.  995. 
Upon  the  facts  proven  the  possession  of  the 
defendant  Lewis  was  simply  permissive,  as 
well  from  the  time  of  execution  of  partition 
deed  as  before.  The  actual  occupation  by  de- 
fendant Lewis  of  the  24  acres,  although  the 
1-acre  strip  was  inclosed  therewith,  was  per- 
fectly consistent  with  the  ownership  of  plain- 
tiff, and  not  In  hostility  to  her.  Stewart  v. 
Harris,  9  Humpb.  714;  Nau  v.  Brunette.  79 
Wis.  mi,  48  N.  W.  649;  I^mpman  v.  Van 
Alstyne  et  al.,  supra ;  Woods  v.  Montevallo  O. 
&  T.  Co.,  84  Ala.  560,  3  South.  475,  5  Am.  St 
Rep.  893;  Bailey  v.  Carleton,  12  N.  H.  9,  37 
Am.  Dec.  190.  We  must  therefore  hold  that 
the  sixth  finding  to  not  supported  by  the 
evidence. 

3.  Upon  the  question  of  the  mortgage  to  de- 
fendant Adams  creating  a  cloud  upon  the 
plalntUTs  title  little  need  be  said.  The  mort- 
gage claimed  to  be  a  cloud  upon  the  plalntUTs 
title  In  this  case  was  executed  by  defendant 
Lewis  and  his  wife  to  defendant  Adams  In 
December,  190S,  and  included  therein  the 
strip  of  land  owned  by  the  plaintiff,  without 
any  reservation  whatever.  The  mortgage 
was  executed  upon  the  theory  that  defendant 
Lewis  owned  the  fee.  Since  he  did  not  the 
mortage  Is  a  cloud  upon  the  plaintiff's  titie. 
and  she  is  entitied  to  relief.  It  therefore  fol- 
lows that  tiie  Judgment  of  the  court  below 
must  be  reversed. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  in- 
atmcttons  to  enter  ]udgm<uit  for  the  plaintUt. 
104  N.W.— «B 


FRANKLIN  t.  KILLILBA  et  aL 
(Supreme  Court  of  Wisconsin.  Oct  24,  190S.) 

1.  BXEODTOBS  ASD  ADUINISTBATOBS— GLAIUS 

— Failuke  TO  Pbesent— Bab. 
Where  payment  of  a  note  was  not  extended 
beyond  November,  1899,  while  the  time  for  pre- 
senting claims  against  the  maker'a  estate  did 
not  expire  until  March,  1902,  the  claim  could 
not  be  treated  as  having  accrued  after  the  time 
limited  for  creditors  to  ptesent  claims  against 
the  estate,  so  as  to  anthorlie  its  presentation 
within  a  year  after  It  accrued  as  provided  by 
Rev.  St  1898,  I  8860,  but  was  forever  barred 
by  a  failure  to  file  it  against  the  estate  within 
the  time  limited  by  the  court  under  the  ex- 
press provisions  of  section  8844. 

2.  Sahb—Fbaud. 

Where  a  claim  against  a  decedent's  estate 
was  baaed  on  a  note  secured  by  mortgage,  no 
recovery  could  be  had  thereon  against  the  es- 
tate after  plaintiff's  failure  to  file  the  same  as 
a  claim  agaiust  the  estate  within  the  time  lim- 
ited, on  tse  theory  that  deceased  had  fraudu- 
lently obtained  and  recorded  a  release  of  the 
mortgage;  such  fraud  being  material  only  to 
show  that  the  mortgage  was  a  valid  and  sub- 
slating  lien. 

8.  Witnesses— Teaksactioh  with  Deceased 
Person. 

A  real  estate  agent  to  whom  a  mortgagee 
sent  a  release  of  a  mortgage,  with  iDStmctions 
to  deliver  It  to  the  mortgagor  on  payment  of  the 
mortgage  debt  to  the  assignee  of  the  note  se- 
cured, and  who  wrougfully  delivered  the  re- 
lease without  the  payment  of  the  debt.  Is  not  a 
person  "from,  through,  or  under  whom"  the 
mortgagor  "derives  bis  Interest  or  title,"  with- 
in Rev.  St  1898.  S  4069,  so  as  to  preclude  him 

,  from  testifying  to  communications  with  the 

'mortgagor,  sioce  deceased. 

4.  BscEOWB  —  WaoiraFni.  Dkuvkbt  by  Di- 

POSITABT. 

Evidence  held  to  sustain  a  finding  that  a 
release  of  a  mortgage  was  obtained  from  the 
depositary  and  recorded  without  payment  of  the 
debt  and  with  a  fraudulent  purpose  of  dis- 
charging plaintiff's  mortgage  lien. 

5.  SAUE— DH-IVEBT  TO  DePOSITABT— CONTBOL. 
,  Where  the  record  owner  of  a  mortgage,  on 
being  informed  that  the  mortgagor  desired  to 
pay  the  same,  executed  a  release  and  delivered 
it  to  the  mortgagor's  agent  for  delivery  to  her 
only  Ml  payment  of  the  note,  it  was  not  neces- 
saiy  to  the  validity  of  the  deposit  that  the 
maker  of  the  release  should  have  parted  with 
more  than  present  or  temporary  possession  and 
control  thereof. 

6.  Samb— Wbonofdi.  Dkuvkbt  bt  Dkposi- 

TABT— RKLKASK— FBAODUUeNT  REOOBn. 
Where  a  mort^gor  fraudulently  obtained 
poesesaion  of  a  release  of  the  mortgage,  which 
had  been  d^oslted  In  escrow  for  delivery,  only 
on  payment  of  the  debt  and  procured  the  re- 
lease to  be  recorded  without  pajrment  of  the 
debt,  and  the  record  owner  of  the  mortgage 
who  executed  the  release  was  not  negligent  in 
selecting  the  custodian,  the  release  was  in- 
effective, both  ^inst  the  original  parties  and 
subsequent  bona  fide  purchasers  for  value. 

Appeal  from  Circuit  Court  Milwaukee 
County ;  Lawrence  W.  Halsey,  Judge. 

Action  by  Elizabeth  S.  Franklin  against 
Henry  J.  Klllllea,  as  administrator  of  the 
estate  of  Margaret  Hanlln,  deceased,  and 
others.  From  a  judgment  In  favor  of  plain- 
tiff, defendants  Elllflea  and  Olbbs  appeal. 
Reversed  In  part 

This  is  an  action  for  the  foreclosure  of 
a  mortgage  and  the  sale  of  the  premises 
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for  tbe  payment  of  a  lulance  of  $1,000  due 
on  a  note,  with  ttie  Interest  11iereon»  and 
tbe  costs  of  this  action,  which  at  the  time 
of  the  entry  of  judgment,  Norember  26, 
1004,  aggregated  the  sum  of  $1,580.16.  Upon 
the  trial  the  followlDg  material  facta  were 
shown  by  tbe  evidence  and  found  tbe 
court-: 

On  November  20,  1801,  Thomas  Hanlln 
and  Margaret  Hanlln,  his  wife,  gave  their 
promissory  note  to  Clinton  H.  Walworth, 
or  order,  for  the  sum  of  $7,000,  due  on  or  i 
before  five  years  after  date,  with  Interest 
at  5  per  cent  payable  semiannually.  The 
note  provided  that  the  makers  might  pay 
$100  or  more  any  time  they  elected.  As 
'security  for  the  payment  of  this  note,  tbe 
Hanllns  executed  a  mortgage  on  real  estate 
owned  by  them,  which  was  recorded  In  the 
office  of  the  register  of  deeds  for  Milwaukee 
coun^.  On  June  14,  1894,  all  the  Interest 
then  due  on  tbe  note  and  all  the  principal, 
excepting  $1,090,  was  paid.  On  April  30, 
1895,  Clinton  H.  Walworth  sold  the  note  to 
John  H.  Franklin  of  Newark,  Ohio,  and 
transferred  It  by  the  following  Indorse- 
ment :  "Pay  to  the  order  of  John  H.  Frank- 
lin. Notice  of  nonpayment  and  protest 
waived.  Clinton  H.  Walworth."  The  mort- 
gage was  never  formally  assigned.  Sllzabetb 
S.  Franklin  became  tbe  owner  of  this  note 
and  the  mortgage  under  the  will  of  her 
deceased  husband.  No  assignment  of  the . 
mortgage  was  ever  recorded  In  the  office 
of  the  register  of  deeds.  Thomas  Hanlln 
died  before  the  year  1895,  and  his  wife 
became  tbe  sole  owner  of  the  lands  covered 
by  the  mortgage.  In  the  latter  part  of  the 
year  1895  Margaret  Hanlln  desired  to  pay 
the  balance  of  this  note,  then  not  due.  One 
T.  W.  Byrnes,  a  real  estate  and  loan  agents 
residing  In  the  city  of  Milwaukee,  had  acted 
for  Clinton  H.  Walworth  in  collecting  the 
money  due  on  the  note.  At  the  request  of 
Mrs.  Hanlln,  T.  W.  Byrnes  In  the  latter 
part  of  1895,  but  before  November  25th 
corresponded  with  John  H.  Franklin,  In- 
forming blm  that  Mrs.  Hanlln  wished  to  pay 
the  note  In  full.  Mr.  Franklin  consented  to 
receive  payment,  and  forwarded  the  note 
and  mortgage  to  the  First  National  Bank 
of  Milwaukee,  with  directions  to  receive 
payment  of  the  amount  due  on  November 
25,  1896,  and  upon  payment  to  surrender  the 
papers  as  fully  paid.  He  also  on  October 
28,  1890,  communicated  by  letter  with  Mr. 
Walworth,  Informing  him  of  the  Intended 
payment  by  Mrs.  Hanlln,  and  suggesting 
that.  If  necessary,  a  release  showing  pay- 
ment of  the  mortgage  could  probably  be 
Indorsed  on  the  back  of  the  mortgage  In 
the  blank  over  Mr.  Walworth's  signature, 
which  he  bad  appended  at  the  time  of  Its 
transfer.  Mr.  Walworth,  who  resided  In 
Florida  during  the  cold  season,  after  re- 
ceiving the  letter  from  Mr.  Franklin  on 
November  9,  3895.  executed  a  release,  ac- 
knowledging full  payment  of  tbe  mortgage, 


and  deposited  It  with  T.  W.  Byrnes,  npon 
the  express  condition  and  agreement  with 
him  that  Byrnes  should  hold  the  release  and 
not  deliver  the  same  until  the  note  and 
mortgage  and  the  Interest  due  thereon  had 
b^n  fully  paid.  Margaret  Hanlln  omitted 
to  pay  the  note  on  November  25,  18^,  as 
she  had  contemplated,  and  on  account  of 
this  nonpayment  the  note  and  mortgage 
were  returned  to  Franklin's  bank  by  the 
First  National  Bank  of  Milwaukee.  John 
H.  Franklin  and  this  plaintiff  were  never  i 
Informed  that  Clinton  H.  Walworth  had  I 
aecuted  a  release  of  this  mortgage  and 
that  he  had  placed  it  In  the  hands  of  T.  W.  ' 
Byrnes,  to  be  by  him  delivered  to  Mrs.  Han- 
lln when  the  note  and  mortgage  were  fuUy 
paid.  John  H.  Franklin  died  at  Newark, 
Ohio.  February  18,  1896.  Clinton  H.  Wal- 
worth returned  to  Milwaukee  In  Biay,  1896. 
and  as  soon  as  he  learned  from  BIr.  Byrnes 
that  the  note  and  mortgage  had  not  been 
paid  as  contemplated  he  demanded  the 
return  of  the  release  which  he  bad  executed 
and  left  with  Byrnes,  but  Byrnes  Informea 
blm  that  he  was  unable  to  find  It  because  he 
(Byrnes)  had  misplaced  It  Walworth  at 
different  times  during  the  summer  season 
demanded  return  of  the  release  from  Byrnes, 
and  was  Informed  by  Byrnes  that  be  was 
unable  to  do  w  on  account  of  his  inability 
to  find  It 

The  court  found:  "(12)  That  the  said 
Margaret  Hanlln,  by  deceit  and  In  defraud 
of  the  rights  of  this  plaintiff,  and  without 
the  authority,  knowledge,  or  consent  of 
this  plaintiff,  •  •  *  and  without  paying 
said  note  and  mortgage,  unlawfully  obtained 
possession  of  said  purported  release  •  •  • 
from  said  T.  W.  Byrnes  on  or  prior  to  the 
3d  day  of  February,  1807,  and  unlawfully 
delivered  the  same  to  the  register  of  deeds 
of  Milwaukee  county,  Wisconsin,  for  record, 
and  unlawfully  caused  the  same  to  be  re- 
corded •  •  •  on  the  3d  day  of  February, 
1897,  •  •  •  without  the  knowledge,  au- 
thority, or  consent  of  the  plaintiff  •  •  •** 
At  the  time  of  the  maturity  of  the  note. 
November,  1806,  T.  W.  Byrnes,  at  the  re- 
quest of  Mrs.  Hanlln,  obtained  an  extension 
of  tbe  time  of  payment  of  the  debt  for  one 
year,  and  payment  was  thus  extended  by 
the  plaintiff  from  year  to  year  at  the  request 
of  T.  W.  Byrnes,  until  two  years  after  the 
death  of  Mrs.  Hanlln,  which  took  place  In 
January,  1S99.  T.  W.  Byrnes  paid  all  the 
Installments  of  Interest  to  May,  1902,  out 
of  money  received  by  him  from  Mrs.  Han- 
lln. Mrs.  Hanlln  never  paid  the  balance  of 
$1,090,  the  principal,  and  the  interest  due 
thereon,  after  tbe  execution  and  deposit  of 
the  release  by  Clinton  H.  Walworth  with 
T.  W.  Byrnes,  and  this  balance  of  the  prin- 
cipal of  the  note,  with  the  Interest  thereon 
from  May  25.  1902,  was  due  plaintiff  at  the 
time  of  the  trial  of  this  action.  The  defend- 
ant Henry  J.  Klllllea  was  appointed  admin- 
istrator of  tbe  estate  of  Margaret  Hanlln,  de- 
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ceued,  and  la  now  acting  aS  such  admlnls- 
trator  and  has  charge  of  the  estate.  The  time 
for  flUng  claims  against  tlie  estate  oC  ICia, 
Hanlln  was  Anly  tbed  order  of  the  eonrt, 
nnd  expired  on  the  first  Tnesdaj  of  HanAi 
1902.  Plalntifr  m.  not  file  a  claim  against 
the  estate  for  the  imonnt  dne  on  the  note 
In  qnestfam.  It  also  appears  that  Mrs.  Han- 
lln conveyed  the  lots  corered  by  the  mort- 
gage—lot IS  to  her  daughter  AUce  Foley 
In  Mi^,  1896,  and  lot  14  to  her  daughter 
Maiy  Jane  Hayes  in  January,  189S— 4nd 
that  these  grantees  have  conveyed  the  titles 
so  acquired  from  their  mother  by  various 
mortgages  for  a  valuable  conrideration  to 
various  parUea,  who  have  received  Uie  titles 
without  notice  of  an  assignment  ot  the 
mortage  by  Walworth  to  Franklin,  and 
-without  notice  of  any  fraud  as  to  the  re- 
lease in  question.  The  title  and  interests 
BO  conveyed  by  them  are  held  and  owned  by 
the  other  defendants  to  tills  action,  as  as- 
signees of  tiie  mortgage  Interesta  and  as 
grantees  of  the  remaining  equltleB. 

The  appellant  Albert  GIbbs  requested  tiie 
court  to  find  that  plaintiff  or  John  H.  Frank- 
lin authorized  CUaton  H.  Walworth  to  exe- 
cute and  deliver  a  satisfaction  of  the  mort- 
gage; that  plaintiff  had  notice  of  the  fact 
of  the  death  of  Mrs.  Hanlln  prior  to  the 
payments  of  Interest  and  the  extension  for 
the  payment  of  the  debt,  which  were  granted 
after  Mrs.  Hanlln's  decease;  that  this  ap- 
pellant is  a  subsequent  purchaser  of  a  part 
of  the  premises  for  a  valuable  consideration 
and  without  notice  that  Walworth  bad  as- 
signed the  mortgage;  that  he  relied  on  the 
release  as  recorded  as  good  and  valid;  and 
that  Clinton  H.  Walworth  retained  direc- 
tion and  control  over  the  release  left  in  the 
bands  of  T.  W.  Byrnes.  It  appears  that 
this  appellant  la  the  assignee  of  a  mortgage 
securing  the  payment  of  $3,500,  transferred 
to  him  by  Henry  Herman  and  given  by 
Alice  Foley  and  husband  In  February,  1897, 
after  the  release  executed  by  Walworth 
had  been  recorded.  These  requests  for  find- 
ings were  refused  by  the  court,  and  excep- 
tion la  alleged  to  such  refusal. 

The  court  held  upon  these  facte  that  there 
Is  due  the  platntitr  the  sum  of  $1,090,  the 
balance  of  the  note,  with  Interest  from  May 
25,  1902;  that  the  release  was  deposited 
with  T.  W.  Byrnes  by  Clinton  H.  Walworth, 
upon  condition  that  It  should  not  be  deliver- 
ed as  a  satisfaction  of  the  mortgage  until 
after  this  note,  with  Interest,  had  been  fully 
paid ;  that  its  delivery  by  Byrnes  to  Mrs. 
Hanlln,  or  any  one  for  her,  and  the  record- 
ing thereof,  was  a  fraud  on  the  plaintiff; 
that  there  never  was  a  valid  delivery  of 
the  release,  and  that  it  Is  not  a  valid  and 
binding  Instrument  as  between  the  parties, 
and  that  Its  execution  and  the  recording 
of  It  In  the  register  of  deeds'  office  afford 
no  protection  to  subsequent  purchasers  for 
a  valuable  ctmslderation ;  and  that  the  es> 


tate  of  Mrs.  Hanlln  Is  liable  for  plaintiff's 
claim  m  the  note— and  the  court  awarded 
Judgment  according. 

TUB  la  an  appeal  from  the  judgment  by 
tiie  administrator  of  the  estate  of  Margaret 
Hanlln,  deceased,  and  by  Albert  Glbbs,  as 
assignee  of  one  of  the  subsequent  mortgages* 

Fleblng  &  KiUlIea  and  Adolph  Hoebsch- 
mann,  for  ap[)ellant  Killllea.  Markham, 
Hamilton  &  Markham,  for  appellant  Qlbba. 
E.  M.  McVlekCT,  for  respondent. 

SIEBECKBB,  J.  (after  stating  the  facts). 
The  court  awarded  judgment  for  the  full 
amount  dne  on  the  note  against  Henry  J. 
KlUliea,  as  administrator  of  the  estate  of 
Margaret  Hanlln,  deceased.  It  is  without 
dispute  that  administration  of  decedent's 
estate  was  properly  Instituted,  and  tiiat  the 
time  limited  by  order  of  the  court  for  pre- 
senting claims  against  the  estate  expired 
the  second  Tuesday  of  March,  1902.  Tbia 
limit  of  time  for  the  filing  of  claims  against 
the  estate  was  not  extended  by  the  court. 
The  plaintiff  filed  no  claim  against  the  estate 
on  the  note  in  question.  It  has  been  re- 
peatedly held  that  ail  claims  against  estates 
must  be  made  and  exhibited  to  the  court 
within  the  time  limited  by  the  court,  and 
under  section  9&44,  Rev.  St  1898,  a  person 
falling  to  so  present  a  claim  is  to  be  "for- 
ever barred  from  recovering  such  demand 
or  setting  off  the  same  In  any  action  what- 
ever." Carpenter  v.  Murphey,  57  Wis.  541, 
16  N.  W.  798;  Winter  v.  Winter,  101  Wis. 
494,  77  N.  W.  883;  Pereles  v.  Lelser,  119 
Wis.  347,  96  N.  W.  799.  Such  a  bar  Is  as 
effectual  as  a  payment  It  cuts  off  any 
remedy  for  Its  enforcement  and  extinguishes 
the  right  of  action  on  a  claim  which  might 
have  been  presented  against  the  estate. 
EIngartner  v.  Illinois  Steel  Co.,  103  Wis.  373, 
79  N.  W.  433,  74  Am.  St  Rep.  871.  The 
time  for  exhibiting  a.  claim  against  an  es- 
tate, to  fix  personal  liability  on  a  note,  comes 
wltbln  the  provisions  of  this  section. 

It  Is  asserted  that  this  is  an  after-acquired 
claim,  and  that  it  could  therefore  be  pre- 
sented within  one  year  after  It  accrued, 
under  section  3860,  Rev.  St  1898.  How  this 
claim  can  be  treated  as  having  accrued  aft- 
er the  time  limited  for  creditors  to  present 
claims  against  the  estate  is  not  suggested. 
The  note  became  due  In  Noveml)er,  1896. 
Payment  of  It  und^  the  most  favorable  view 
of  the  evidence  was  not  extended  beyond 
November,  1899,  while  the  time  for  present- 
ing claims  against  the  estate  of  the  maker 
did  not  expire  until  March,  1902,  leaving  a 
period  of  over  a  year  wherein  It  could  have 
been  presented  against  the  estate  before  the 
time  for  presenting  it  expired. 

Some  claim  is  made  that.  If  the  deceased 
was  guilty  of  a  fraud  by  wrongfully  obtain- 
ing and  recording  the  release,  a  recovery  of 
the  amount  of  this  debt  could  be  based  on 
this  fraud.   It  is  perfectly  obvlooa  that  the 
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claim  apon  which  recovery  is  baaed  is  the 
debt  evidenced  by  the  note  and  mortgage, 
and  that  the  alleged  Crandnlent  conduct  of 
the  debtor  In  securing  the  relesM  iB  only  In* 
Tolved  as  showing  that  the  mortgage  given 
to  secure  the  payment  of  the  debt  Is  BtUl  a 
valid,  and  subsisting  Hen  on  which  plaintiff 
can  rely  to  enforce  payment  of  her  claim. 
Under  these  circumstances  the  provisioas  of 
section  38G0,  Rev.  St  189S.  can  have  no  ap- 
plication to  this  case,  and  the  failure  to 
file  a  claim  based  on  the  note  against  the  es- 
tate  of  Margaret  Hanlin,  deceased,  within 
the  time  limited  by  the  order  of  the  court, 
extinguished  all  right  to  a  claim  against 
the  estate  of  the  deceased,  and  no  judgment 
could  properly  be  rendered  against  Henry 
J.  Killilea,  as  administrator  of  her  estate. 
Judgment  dismissing  the  complaint  as 
against  the  admlniBtrator  ahonld  have  been 
awarded. 

It  is  contended  that  the  evidence  of  T. 
W.  Byrnes  is  incompetent  under  section 
4068,  Rev.  8t  1888.  In  respect  to  any  person- 
al transactions  and  communications  with 
Margaret  Hanlin,  since  deceased,  regarding 
the  execution  and  delivery  of  the  release, 
upon  the  ground  that  he  is  the  person 
through,  from,  or  under  whom  the  parties 
derived  an  interest  or  title  to  the  subject- 
matter  of  the  litigation.  He  is  not  a  party 
to  the  action,  nor  is  he  in  any  sense  connect* 
ed  with  the  subject  of  the  action  as  a 
son  from,  through,  or  under  whom  either 
party  derived  any  Interest  or  title  or  sustains 
any  liability.  He  Is  a,  stranger  to  the  action 
and  bears  no  such  relationship  to  the  cause 
of  action  as  to  bring  him  within  the  dlsr 
Qnallfylng  terms  of  the  statute.  TIw  court 
properly  received  his  evidence  of  the  trans- 
actions covered  by  his  testimony. 

Error  Is  asdgned  upon  the  findings  of  the 
court  to  the  effect  that  Byrnes  acted  for 
Mrs.  Hanlbi  In  securing  extensions  of  time 
for  the  payment  of  the  balance  on  the  note 
and  In  making  interest  paymoite  for  her, 
that  the  release  was  delivered  by  Walworth 
to  Byrnes  upon  condition  that  it  should  not 
be  delivered  by  him  until  the  debt  evidenced 
by  the  note  and  mortgage  was  paid  In  full, 
and  that  the  release  was  executed  and  pla- 
ced In  the  custody  of  Byrnes  without  au^ 
thorlty  or  knowledge  thereof  hS  the  plain- 
tiff. The  evidence  bearing  on  these  flnd- 
Inga  Is  not  Involved  in  any  serious  conflict, 
and  plainly  warrants  the  Inferences  given  it 
by  the  court,  and  affords  no  basis  for  tbe 
claim  that  these  flndlngs  arp  against  the 
clear  preponderance  of  the  evidence. 

It  is  also  strenuously  Insisted  that  tbe 
evldmce  produced  la  not  sufBclent  to  clearly 
establish  tiie  invalidity  of  the  release.  In 
support  of  this  contentioa  It  Is  claimed  that 
the  evidence  of  Byrnes  Is  substantially  the 
only  proof  on  the  subject  and  that  he  is  dis- 
credited by  hip  misconduct  and  the  facts 
and  drcomstancea  of  the  case.  True^  this 
witness  Is  not  free  from  criticism  in  his 


dealings  with  tbe  deceased  and  tbe  breaeh 
of  confidence  aa  custodian  of  the  release. 
His  evidence  of  the  transaction  Is,  however, 
strongly  corroborated  by  direct  tesUmony 
and  by  circumstantial  evidence  bearing  on 
the  transactions  involved.  It  Clearly  ap- 
pears that  plaintiff  and  her  husband  in  his 
lifetime  did  not  know  that  a  release  bad 
been  executed  and  delivered  to  Byrnes 
on  the  condition  specified,  and  the  proof  is 
without  dispute  that  Walworth  executed 
and  delivered  it  to  Byrnes  without  authority 
from  Franklin.  The  facts  ttiat  the  release 
was  put  on  record  and  that  Mrs.  Etanlin'a 
daughter  Immediately  after  It  was  recorded 
mortgaged  the  premises,  and  that  Mrs.  Hao- 
lln  had  abundant  means,  which  she  could 
readily  apply  to  the  payment  of  the  note, 
are  all  in  corroboration  of  Byrnes*  version 
of.  the  transactlona  and  his  dealings  with 
Bfrs.  Hanlin,  and  of  the  delivery  of  the  re- 
lease at  her  reqtwst  upon  the  promise  that 
ahe  would  soon  pay  the  note  In  full  out  of 
other  funds  available  to  her.  Under  this 
state  of  the  facts  the  court  would  not  be  jus- 
tified in  disregarding  his  evidmce.  The  find- 
ing that  the  release  was  obtained  from 
Byrnes  and  recorded  without  payment  of 
tbe  debt  and  for  the  fraudulent  purpose  of 
dlsctiarglng  plalntUTs  mortgage  Men  on  ibis 
property  ia  abundantly  supported  by  clear 
and  convincing  pnK^  It  must  stand  as  a 
fact  In  the  case. 

It  is  urged  that  the  JudguiHit  la  contrary 
to  the  law  of  ttie  case,  upon  the  ground  Oat 
the  proof  does  not  show  that  Walwwth 
parted  wiUi  the  powesslon  of  the  documait 
and  all  right  and  authority  to  control  It 
forever.  To  constttnte  a  valid  deposit  of 
the  release  with  Byrnes,  upon  the  conditioa 
that  be  deliver  It  when  the  note  was  paid 
in  full,  it  was  not  required  that  Walworth 
should  then  part  with  all  control  over  the 
document  tor  all  time.  The  essential  re> 
qulrement  Is  that  he  who  makes  the  deposit 
*'part  with  all  preemt  or  tempwary  right  of 
possession  and  control,  until  the  bqn>^liis 
of  some  future  event  or  the  performance  of 
some  future  condition,  upon  the  happening 
or  not  happening  «■  performance  or  non- 
perfonnance  of  which  bis  right  of  possesalmi 
may  return  and  bis  dominion  and  power 
over  it  [tbe  deeQ  be  restored,  in  which  case 
the  delivery  is  said  to  be  contingent  or  con- 
ditional. An  essentia]  characteristic  and 
ludispensaUe  feature  of  every  delivery, 
whether  absolute  or  condittonal,  is  that 
there  must  be  a  parting  with  the  poasesslMi 
and  of  the  power  and  control  over  the  papo 
[deed]  by  tbe  grantw  for  the  benefit  of  the 
granted  at  tbe  time      delivery."  Pruts- 
mau  T.  Baker,  SO  Wis.  044,  tX  Am.  Bep.  G02. 
We  think  the  evidence  sustains  tbe  conchi- 
Blon  that  Walworth  parted  with  tbe  pover 
and  control  of  the  release  at  the  time  be  de- 
livered it  to  Byrnes,  and  bis  right  of  passes 
slon  could  only  be  restored  upon  tbe  non- 
performance of  tbe  eondltlon  of  the  dfipoett. 
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It  ifl  ciMr  ttiat  flie  pi^wr  vu  d^Terad  Vif 
Byni»  coDtraiT  to  the  condltltm  of  tbe  de- 
posit, and  It  therefwe  nerer  bad  may  forca 
or  eflte^  and  "no  ris^t  under  the  aame 
*  *  *  [oonld]  be  acquired  any  ma, 
however  Innocent  or  for  valine  nnleaa  flie 
rignw*B  ctmdnct  *  *  *  [was]  so  charac- 
terized by  &egllg«ice  as  to  eatt^  him  against 
an  Innocent  holder  from  doiylnff  reqpondbU- 
ity  npon  tiie  paper.'*  Behbeln  t.  Hahr,  109 
Wis.  136.  8B  N.  W.  816.  There  la  nothhig 
tn  the  evidence  characterlibv  Mr.  Wal- 
worth's acta  as  n^llgent  In  selecting  the 
custodian.  Walker  t.  Bbert,  29  Wis.  194, 
&  Am.  Sep.  548.  Since  Walwintt  Is  ftee 
from  fault  In  selecting  Byrnes  as  custodian, 
the  fact  that  the  custodian  subsequentiy 
acted  fraudulently  In  disregarding  his  ob- 
ligations can  In  no  way  affect  the  wlgUial 
conditions  upon  which  he  received  the  paper. 
Refabeln  v.  Rahr,  supra;  BelMt  ft  Madison 
By.  Co.  T.  Palmer,  19  Wis.  074.  From  tiie 
foregoing  it  results  that  the  rdease  obtained 
no  legal  existence,  and  the  recording  of  it 
is  no  more  a  legal  protection  to  subsequent 
Innocent  purchasers  for  value  than  the  re- 
cording of  any  paper  that  has  never  come 
into  legal  existence^ 

The  judgment  Is  reversed  on  Ihe  appeal 
of  Henry  J.  KllUlea.  as  administrator  of  the 
estate  of  Margaret  Hanlln,  deceased,  as  to 
that  part  which  awards  judgment  for  the 
recovery  of  the  sum  of  $1,680.16  against  him 
as  such  administrator,  and  affirmed  on  the 
appeal  of  Albert  Glbhs  In  all  other  respects, 
and  the  cause  Is  remanded  twt  farther  pro- 
ceedings according  to  law. 


IltlENt)  V.  TAHB  et  si. 
(So^emc  Goort  of  Wlseonrin.  Oct  24. 1906.) 

1.  ALTEBATION  of  IirBTBTTlIINTS — ^AUTHOBITT 

TO  Fill  Blanks. 

A  peraon  having  executed  an  Instrument, 
leaving  blank  spaces  therein  to  be  filled,  and  de- 
livered the  same  in  such  Imperfect  condition 
to  another  for  use,  the  presumption  la,  nothing 
appearing  to  the  contrary,  that  such  person  in- 
tended to  confer  upon  such  other  authority  to 
complete  the  Instrument 

[Gd.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Alteration  of  Instrnments,  {  81.J 

2.  Same — Iitstbuhents  uitdeb  Seal. 

The  rule  aljove  stated  applies  to  Instru- 
ments required  by  law  to  be  executed  under  seal 
and  to  be  witnessed  and  acknowledged  in  order 
to  entitle  the  same  to  be  recorded,  as  well  as  to 
simple  contracts. 

[Ed.  Note. — For  esses  In  point  see  vol.  2» 
Cent  Dig.  Alteration  of  Inatrumeuts,  |  81.] 

3.  Sauk — Re-Execution. 

In  case  of  implied  authority,  in  the  ciroum- 
stances  stated  in  the  foregoing  propoaitions, 
being  performed,  the  Instrument  does  not  re- 
quire re-executloD  or  acknowledgment  to  give  it 
full  validity. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Alteration  of  Instruments.  S  129.] 

4.  MrarraASB--BEiXABi  ow  Lzeh— PATumtr  or 

DEBrr. 

VtLfttumt  sf  an  ladsbtsdness  on  a  note  ss- 
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cored  by  a  mortage  on  real  estate  extlnguiabes 

the  mortgage  flan  without  any  satisfaction 
thereof  of  record  or  in  writing. 

[Ed.  Note.— For  cases  tn  point  see  toL  86, 
Cent  Dig.  Mortgages,  {  914.] 

6l  Saue — Satistaction  Pieob — ^NECESsrrr. 

A  mortgage  having  been  extinguished  by 
payment  of  the  indebtedness,  it  is  not  necessary 
to  valid  record  evidence  thereof  that  a  satis- 
faction piece  shall  be  executed  by  the  actual  or 
apparent  owner  of  such  indebtedness  for  deliv- 
ery to  the  mortgagor,  or  that  there  should  be 
such  delivery. 

[Ed.  Note.— For  cases  in  point  see  vol.  86, 
Cent  Dig.  Mortgages,  i  899.] 

6.  Saub — AsBiOKUEnr — Vaijditt. 

If  a  person,  acting  for  himself  or  another, 
for  value  acquires  a  promissory  note  before  ma- 
turity, secured  by  a  mortgage  upon  real  estate, 
taking  the  title  to  such  mortgage  In  the  name 
of  anoth^  by  his  ciHiBent  evinced  by  a  general 
power  of  attornw,  but  without  his  knowledge 
as  to  the  particular  transaction,  and  thereafta 
snch  other  by  consent  of  such  third  p«w>n, 
evinced  by  such,  power  of  attorney,  but  withont 
his  knowledge  as  to  the  particular  transaction, 
assigns  his  security  in  writing  to  a  fourth  per- 
son, the  assignment  being  neither  witnessed  nor 
acknowledged,  the  bona  fides  of  the  transaction 
as  to  the, latter  or  as  to  such  first  person  is  not 
affected  hy  the  mere  use  of  the  third  person's 
name  as  aseignee  and  subaeguentiy  as  assignor, 
nor  by  the  fact  that  be  was  not  pecuniarily  in- 
terested in  the  transaction,  nor  by  the  circum- 
stance that  the  second  instrument  of  assignment 
was  not  BO  executed  as  to  be  entitled  to  record. 

7.  Same — ^Bona  Fide  Holdeb. 

In  the  circumstances  above  stated,  the  finsl 
holder  of  the  legal  title  to  the  security  can  rely 
on  the  bona  fides  of  the  transaction  between  ttra 
vendor  and  the  person  dealing  with  him  in  the 
first  tranaactim. 

8.  Same — ^Recobd — E!rrBCT. 

A  person,  in  dealing  with  another  in  reapef:t 
to  real  estate,  may  rely  upon  the  record  title  to 
the  property.  In  the  absence  of  actual  knowledge 
of  the  title  in  fact  or  of  facts  sufficient  to  put 
him  on  inquiry  in  respect  thereto. 

[Ed.  Note. — For  cases  in  point  see  vol.  48. 
Cent  Dig.  Vendor  and  Purchaser.  H  613-68ft] 

9.  Saub — Rbcobd  op  SAXiBpACtioN. 

A  person  in  taking  a  mortgage  on  real  es- 
tate may  rely  oo  the  record  of  a  satisfaction  by 
the  record  owner  of  a  prior  mortgage  on  the 
same  property  in  the  absence  of  knowledge,  ac- 
tual or  oonstructive,  of  the  ownership  of  such 
prior  mortgage  by  some  other  person  than  such 
owner. 

10.  Saub — Cokstbuctive  Notice. 

The  record  of  a  mortgage  affords  construct- 
ive notice  only  of  its  existence  and  ownership 
thereof  by  the  mortgagee  named  therein,  not  m 
the  assignment  of  such  mortgage  to  another. 

11.  Sake — Payment  to  Agewt— VAUDrar. 

A  person  in  posseeslon  of  a  note  belonging 
to  another,  secured  by  a  mortgage  apon  real 
estate,  with  authority  to  collect  the  aame,  can- 
not rightfnlly  accept  in  payment  anything  but 
money,  nevertheless.  If  such  person  takes  from 
the  mortgagor  a  new  mortgage  on  the  real 
estate  covered  by  the  first  mortgage  for  the  pur- 
pose of  providing  means  with  which  to  pay  off 
the  latter,  and  thereafter,  by  the  use  of  such 
Recond  mortgage,  be  acquires  such  means  be- 
fore bis  agency  to  collect  is  terminated,  such 
authority  is  thereby  executed,  and  the  fintt  mort- 
gage indebtedness  and  lien  extinguished. 

12.  Saue — Misafpbofbiation  by  Agent. 

If  a  persou  intrusted  with  authority  to 
collect  a  mortgage  indebtedness  enters  upon  the 
execution  of  such  authority,  and  continues  ef- 
forts in  that  regard  until  be  obtains  the  neces- 
sary money  therefor,  nothing  appearing  to  the 
contrary,  the  aganer  to  coilset  and  possession 
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of  the  Beenritiea  by  the  agent  is  to  be  presumed  { 
to  continue  correspoDdingly,  and  the  legal  effect 
of  obtainiug  the  money  In  the  extinguishmoit  of 
the  note  and  mortgage,  regardless  of  whether 
such  money  in  due  course,  or  otherwise,  reaches 
tbe  rightftil  omier. 
(Byllabns  by  the  Judge.) 

ApjMwl  fron  drcnit  Gonr^  Milwaukee 
County;  Orren  T.  Williams,  Jodga 

Action  1^  Carrie  Friend  against  Ferdinand 
T.  Tahr  and  otlrns.  From  the  judgmoit, 
plaintiff  and  defendant  Tahr  appeal  separate* 
I7.  Berorsed. 

RebearlDg  denied  December  12,  1905. 

Action  to  foreclose  a  mortgagew  Tbe  cmn- 
plalnt  was  In  the  nanal  form.  Defendants 
Thomas  H.  Bowes  and  Marjr  Kurtz,  as  ex- 
ecutors of  the  last  wUl  of  James  Lawrle, 
deceued,  pleaded  ownership  of  a  note  fOr 
f 1,600,  secured  by  a  mortgage  on  tiie  premi- 
ses described  ln<  the  complaint,  glrai  to  their 
testator  In  bis  lifetime  by  defendants  Francis 
Ward  and  Alice  Ward,  the  makers  of  plain- 
tier's  mortgage,  and  that  the  said  mortgage 
was  paramount  to  that  of  the  plalntUC. 
Ttae^  ask  for  appropriate  rdief.  Defend- 
ants Francis  Ward  and  Ills  wife  Alice  Ward, 
pleaded  extinguishment  of  the  Lawrle  mort- 
gage by  payment  of  the  indebtedness  secur- 
ed thereby  to  Henry  Herman,  as  agent  for 
Lawrle  In  his  lifetime.  D^endont  Tahr 
pleaded  ownership  of  a  $000  note  made  hj 
said  Fronds  Ward,  secured  hy  a  mortgage 
on  the  promisee  described  In  tbe  complaint, 
executed  by  said  Francis  Ward  and  his  wife^ 
and  that  the  same  was  paramount  to  tiie  Law- 
rle mortgage.  The  facte  estebllshed  ^  the  evi- 
dence as  found  bf  tbe  trial  court,  so  far  as 
necessary  to  be  steted,  are  these:  Decend>er 
12th,  1803,  defendants  Francis  Ward  and  Alice 
Ward  mortgaged  the  real  estate  described 
in  the  complaint  to  Henry  Herman  to  secure 
payment  In  five  years  of  Francis  Ward's 
note  for  91,600,  and  Interest  thweon  at  tbe 
rate  of  7  per  cent  per  annum,  payable  semi- 
annually. The  mortgage  was  duly  recorded 
December  leth,  1898.  Januaryl0th,18M,Hetw 
man  for  value,  In  writing  assigned  the  mort- 
gage and  Indebtedness  secured  thereby  to 
James  Lawrle.  The  assignment  was  not  re- 
corded till  April  23d,  1003.  Tbe  failure  in 
that  regard  was  in  accordance  with  a  tbtdi 
existing  custom.  Interest  on  said  note  was 
duly  paid  to  Ijawrle  or  bis  agent  until  1898. 
In  October,  1902,  Lawrie  delivered  tbe  mort- 
gage, note  and  assignment  to  Henry  Her- 
man with  instructions  to  collect  Herman 
delivered  the  same  to  an  attorney  with 
instructions  to  commence  foreclosure  pro* 
ceedlngs,  but  not  to  file  any  papers.  The 
attorney  did  as  directed,  Uiwrie  verifying 
ihe  complaint,  and  service  thereof  being 
duly  made  In  the  action.  No  papers  In  such 
action  were  filed.  No  bill  for  legal  serviced 
was  rendwed  to  Lawrle,  nor  was  the  latter 
notified  of  the  termination  of  the  action, 
which  thereafter  occurred.  November  14tli, 
1903,  by  previous  arrangement,  Alice  Ward, 


I  Ferdinand  T.  Tabr  and  Henry  Herman  met 
,  at  the  latter's  ofllofc  Neltber  I«irrle  nor 
bis  attorn^  knew  of  sucta  meettng-  Tbe 
amount  due  on  the  mortxsge  ittdd>tBdjiee8 
for  interest  and  unpaid  taxes  was  then  de- 
termined. An   outstanding   mortgage  for 
9800.  on  tbe  premises  in  question  to  a  cor- 
poratitm  represented  by  Tabr  was  satisfied, 
a  new  note  for  $1,600,  payable  In  five  years 
with  tnt^est  at  6  pw  cent  per  wnnnm. 
and  a  mortgage  on  such  premises  to  secure 
the  same  was  signed  by  Alice  Ward.  ZAtff 
In  the  day  the  mor^cage  and  note  were  sien- 
ed  by  Francis  Ward,  and  the  mortgage  was 
duly  witnessed  and  admowledged  so  as  to  be 
entitied  to  record.  At  this  time  tbe  Wards 
were  assured  that  a  release  of  tbe  Lawrle 
mmlgage  was  ready  for  delivery  and  would 
be  recorded  wltii  the  new  mortgagBL  No 
r^ease  was  in  fact  ready  for  deUvery.  Tbe 
mortgage  was  duly  recorded  the  next  day 
after  ite  ezecnti«L  At  the  time  of  makli^ 
tbe  second  $1,600  mortgage  the  Wards  gave 
a  note  for  $600,  due  in  five  years  thereafter  | 
with  6  per  cent  interest  per  animm,  to 
defoidant  Tahr  and  mwtgaged  tlie  premises 
In  qiMstion  to  secure  payment  thereof,  tbe  | 
same  to  be  subject  to  tbe  91f60O  mortgage.  j 
The  consideration  tar  tlie  Tabr  mwtga«e 
was  the  satisfaction  of  the  $800  mratgnsc 
and  a  loan  of  $300:  At  tbe  ssme  time  tbe 
Wards  further  mortgaged  tbe  premisea  to  1 
Herman  to  secure  payment  of  Frands  Ward's 
note  for  $600,  given  to  Herman,  which 
Ite  terms  drew  interest  at  tbe  rate  of  5 
pw  c^t  per  annum  and  was  payable  in  five 
years.  Thereafter  such  note  and  mortage 
wm  duly  assigned  to  defendant  Vedder, 
who  is  now  the  owner  thereot   Ttiat  note 
was  due  at  the  time  of  tiie  commemoanent  of 
this  actiUm.   By  agreonait  with  d^Oidaot 
Tahr  his  mortgage  was  made  subject  to  the 
Tedder   mortgage;  At  the  time   of  tbe 
transactions  of  November  14th,  1902,  Tahr 
bad  actual  notice  tiiat  Lawrie  was  tbe  as- 
signee of  Herman  of  the  first  $1,600  mort- 
gage, and  Vedder  had  constructive  notice  of 
such  fact   Herman  from  the  time  he  trans- 
ferred the  mortgage  to  Lawrte  till  tie  left  tbe 
country  In  1903,  knew  that  tbe  mortgage  In- 
debtedness had  not  been  paid  and  that  Lawrle 
had  never  released  bis  mortgage   As  a  re- 
sult of  negotiations  between  Herman  and 
Charles  Friend,  plalntUTs  son  and  attorney, 
between  the  date  of  the  second  ^,000  mort- 
gage and  tbe  24th  day  of  November  there-  , 
after,  the  former  transferred  such  mortgage 
and  the  indebtedness  secured  thereby,  de- 
livering the  papera  to  said  Friend.  In  cm- 
Bummattng  tbe  deal,  Hennan  delivered  with 
the  note  and  mortgage  an  assignment  execut- 
ed so  as  to  wtttie  the  same  to  be  recorded,  ex- 
c^t  tbe  name  of  tbe  assignee  was       hhmk,  1 
a  satisfaction,  in  form,  of  the  Lawrle  mort- 
gage executed  by  Herman  without  the  knowl-  I 
edge  of  or  consent  of  Lawrie,  and  an  abstract 
of  title  showing  the  first  91.000  mortgage  to 
be  unsatisfied  of  record.  In  January,  IMS, 
Friend  completed  tbe  assignment  by  writ* 
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Ing  In  tbe  name  of  A.  O.  Stein,  of  New  Yatk, 
as  asdgnee.  Neither  Bteln,  Herman  nor 
Ijavrle  knew  of  this.  Friend  acted  for  Stein 
under  a  duly  racorded  power  of  attorney  an- 
tborlztng  him  to  do  ancb  bnalnew.  Before 
the  commencem«it  of  tbla  action  Friend,  nn- 
der  sadi  power,  assigned  tbe  securities  ac- 
quired b7  him  aa  i^oresald  to  tba  plaintiff, 
though  the  asslgmnent  was  not  execated 
BO  88  to  be  entitled  to  reccnd,  and  ttie  same 
has  never  been  recorded.  Stein  did  not  fm> 
nlsh  any  money  to  carry  out  the  transaction 
aforesaid  or  know  of  the  aama  Whw 
Ftiend  acquired  the  mor^ge  from  Herman 
be  had  notice  of  the  state  of  the  record  as 
to  the  lawrle  mortgage.  He  made  no  In- 
quiry therefor,  nor  was  the  mortgage  or  tiie 
note  secured  therein  produced  at  the  time 
of  the  transactltm,  nor  was  there  any  erl- 
dence  produced  on  the  trial  that  such  eecnrl- 
tiea  were  then  In  Herman's  possession.  Her- 
man did  not  execute  said  satisfaction  with 
the  intention  of  delivering  the  same  to  the 
mortgagors.  It  waa  not  received  by  Friend 
with  the  understanding  that  it  was  to  be 
an  delivered.  He  retained  the  same  nntU 
April  10th,  190S,  when  he  caused  it,  together 
with  the  aaalgnment,  to  be  dn^  recwded. 
Shortly  thereafter  Herman  absconded.  Friend 
knew,  prior  to  such  departure,  at  Herman's 
Intentions  In  the  mattw.  At  the  time  ot  the 
transaction  between  Friend  and  Horman 
in  respect  to  the  mortgage,  tbe  latter  deliver^ 
ed  to  the  former  93,000,  face  value  of  cor- 
porate stodE  to  secure  paymmt  of  $1,800,  he 
at  the  same  time  giving  Herman  his  chwA 
for  that  amount  -which  waa  subsequently 
paid.  The  stock  was  later  returned  to  Ha> 
man.  Flalntlff  knew  nothing  of  this  trans^ 
actlCHL  For  some  fifteen  years  prior  to  Her^ 
man's  deimrtnre  be  was  an  active  bnriness 
man  in  Bfllwankee,  vrbere  all  the  transactions 
referred  to  occurred.  During  such  period  he 
was  ogaged  in  many  business  matters  and 
enterprises,  In  some  of  which  Friend  was 
anodated  with  him,  and  their  relations  were 
Tcry  dose  and  friendly.  On  tbe  eve  of  Her- 
man's ^tepartnro  be  transferred  to*  Frlod 
some  property  in  settlement  of  various  claims 
the  latter  bad  against  htm.  The  Lawrie  note 
and  mortgage  were  returned  to  Lawrie  some 
time  after  the  executicm  of  the  second  91,600 
mortgage.  Other  facts  were  found  sufficient 
to  suppmt  the  Jndgmoit^  !f  correct  con- 
elnslons  of  law  were  drawn  by  the  trial  court 
The  court  hdd  thus:  The  Lawrie  mort- 
l^ge  i»  in  full  force  and  the  first  lien  upon 
tbe  premises  described  in  tbe  complaint. 
The  second  91>000  morti^ge  and  note  were 
takm  by  Httman,  and  tlie  money  obtained 
therrfrom  from  Frioid,  with  the  Intention  on 
the  former's  port  of  con^rtlng  tiie  same  to 
bis  own  Tisa  The  asslgnnmit  of  such  mor^ 
gage  was  too  incomplete  when  delivered  to 
be  effective  for  any  purpose,  and  it  was  not 
made  effective  thereafter,  to  that  it  was  not 
re-witnessed  and  aciknowledged  after  ito  com- 
pletion by  filing  to  tbe  name  of  an  aaslgneeL 


Friend  took  the  mortgage  with  constructive 
notice  of  Lawrie's  righte  uaOsr  tiie  first  mort- 
gage, and  not  as  a  bona  fide  holdor.  Tbe 
satisfacticm,  to  torm,  of  Lawrie's  mortage 
was  inflective  tor  want  of  delivery  thereof 
to  the  mortgagors.  Herman  was  not  tbe 
agcsit  for  Lawrie  to  taking  and  disposing  of 
the  second  fl,000  mmtgage.  The  several 
mortgages  menUcmed,  as  regards  priwltles, 
rank  as  tollows:  The  Lawrie  mortgage  first, 
the  Tedder  mortgage  second,  the  Tahr  mort- 
gage third  and  the  platotUTs  mortgage 
tourth. 

Judgment  was  altered  accordingly  from 
which  plaintiff  and  Tahr  s^arately  appealed. 

Charles  Friend  and  Arthur  S.  Friend,  for 
appellant  Friend.  Turner,  Hunter,  Pease 
&  Turner,  for  appellant  Yabr.  O.  W.  Hazel- 
ton,  for  reapondentt  Bowes  and  Enrtz. 

HABSHALL,  J.  (after  stotlng  the  facts). 
The  finding  that  ai^t^ant  is  not  tiie  bona 
fide  bolder  of  the  91.000  mortgage  of  No- 
vuober  14tb,  1908,  is  grounded,  to  the  mato, 
on  the  following  anppoeed  infirmities  to  her 
position:  <1)  The  transfer  of  the  mortgage 
waa  Ineffective  because  the  assignment  was 
Incomplete  when  delivered,  to  that  the  space 
for  the  name  of  the  assignee  was  blank, 
and  It  was  not  reacknowledged  after  being 
oranpl^ed.  (2)  Obarles  Friend  had  con- 
structive notice  of  tiie  first  91,000  mortgage, 
referred  to  as  tiie  Lawrie  mortgage,  when  he 
took  and  paid  for  the  one  to  question,  and 
did  not  make  any  inquiry  as  regards  wheth- 
er Herman,  the  owner  of  record,  had  parted 
therewith  or  require  production  of  papers 
showing  that  he  waa  such  owner  to  fact, 
m  Indlcatiiv  that  he  bad  auUuxity  to  make 
tbe  satisfaction  thereof.  (8)  Tbe  satisfac- 
tion, to  form,  of  such  first  mortgage  deliv- 
ered to  Friend  Haman,  was  tovalld 
becanae  the  lattw  neither  had  authwlly 
to  make  It  nor  was  It  made  to  be  delivered 
by  him  to  the  mtatgagors,  nor  givm  to 
Charles  BVlend  to  be  so  delivered.  (4)  The 
assignment  was  onnpleted,  to  torm,  1^  writ- 
ing to  the  name  ot  Stein  wttliout  bis  knowl- 
edge or  bis  having  fumlsbsd  any  funds  with 
whidi  to  purchase  the  securities.  <6)  The 
note  and  mortgage  were  by  Charles  Friehd, 
acting  under  a  power  ot  attorney  from  Steto 
but  without  tbe  letter's  knowledge,  assigned 
-to  writing  to  tiie  plalirtlff,  tbe  writing  not 
being  witnessed  or  acknowledged.  We  will 
consider  sutdi  supposed  Infirmities  to  their 
order. 

1.  This  court  has  rqieatedly  held  that  one 
who  holds  a  paper  executed  by  another,  as 
in  this  case,  with  express  or  imj^ied  an- 
thorit7  to  fill  up  the  blanks  thereto,  may 
do  so,  and  then  record  tbe  instrument  if 
that  is  necessary,  with  the  Kune  effect  as 
though  the  paper  had  been  folly  made  before 
delivery,  that  we  hardly  need  do  more  than 
refer  to  a  few  ot  the  tostanora.  Tllet  v. 
Oas^  18  Wis.  198;  Van  E}tto  v.  Bvenson, 
28  Wis.  88,  9  Am.  Bep.  486;  Schtoto 
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McManamy,  83  Wis,  29d;  JohmtoD  Har- 
vester Co.  T.  McLean,  S7  WIb.  258.  IS  N.  W. 
177,  46  Am.  Rep.  39;  Nelson  v.  McDonald* 
80  Wis.  605,  50  N.  W.  8»3,  27  Am.  8t  Bej). 
71. 

Numerons  decisions,  most  of  tbem  being 
quite  ancient,  may  be  fotmd  holding  to  the 
contrary  of  the  foregoing.  Those,  however, 
of  this  court  In  respect  to  the  matter  are 
In  harmony  with  the  now  prevailing  mle. 
Dixon,  O.  J.,  in  Tan  Etta  T.  fivenson,  sapra, 
said,  as  to  the  supports  of  conflicting  de- 
cisions: "They  are  grounds  of  the  purest 
and  most  unalloyed  tectmlcality.  originating 
In  a  state  of  things  and  condition  of  the 
law  which  have  long  since  passed  away." 
The  rule  deduclble  from  that  decision  is 
clearly  indicated  in  the  syllabus  in  these 
words: 

"Where  a  note  and  mortgage  otherwise 
fully  executed,  but  with  a  blank  in  each 
for  the  name  of  the  payee  and  mortgagee, 
were  delivered  to  an  agent  who  was  to 
procure  (from  whomsoever  he  could)  a  loan 
of  money  tb^eon  for  the  maker,  this  shows 
an  intention  that  the  agent  should  fill  the 
blanks,  and  when  so  filled  the  instruments 
were  valid  without  a  new  execution  and 
delivery." 

It  will  be  found  decided  In  some  cases 
holding  that  blank  spaces,  sudi  as  the  one 
in  question,  may  be  filled  up  after  delivery 
of  the  paper  by  authority  in  writing,  that 
parol  authority  is  insufficient,  and  that  if 
it  were  otherwise  authority  could  not  be 
implied  from  the  mere  delivery  of  the  paper 
In  Its  incomplete  condition:  but  the  gen- 
eral rule  is  that  when  one  delivers  an  in- 
strument, whether  the  same  be  required  to 
be  under  seal  or  not,  so  executed  as  to,  In 
form,  give  it  full  validity  upon  the  filling 
up  of  blanks,  authority  for  the  holder  there- 
of to  do  that  is  implied. 

2.  True,  Friend  had  constructive  notice  of 
the  first  mortgage  but  he  had  no  notice, 
constructive  or  otherwise,  of  its  assignment 
to  Lawrie.  The  idea  tiiat  one  is  not  pro- 
tected In  dealing  with  the  record  owner  of 
a  mortgage,  as  regards  a  satisfaction  thereof 
unless  the  lattw  produces  the  securities, 
showing  affirmatively  that  he  is  the  right 
one  to  enter  such  satisfaction  of  record,  Is 
not  in  harmony  with  the  recording  act  nor 
with  the  adjudications  on  the  subject.  There- 
is  nothing  which  we  can  discover  charging 
Friend  with  knowledge  of  a  state  of  things 
sufficient  to  put  him  on  Inquiry  as  to  whether 
Herman  was  In  fact  the  owner  of  the  first 
mortgage.  He  bad  a  right  to  assume  that 
If  Herman  had  assigned  the  mortgage  that 
fact  would  appear  of  record.  No  such  fact 
so  appearing  and  no  circumstance  coming 
to  his  knowledge  Indicating  the  true  state 
of  things,  or  suggesting  the  probablUly  of 
such  state  being  Inconsistent  with  the  record, 
when  Herman  dellveved  the  satisfaction  to 
him  be  was  warranted  In  supposing,  u  lie 


did,  that  the  note  had  been  paid  and  wltJi 
the  mortgage  delivered  to  the  mortgagor. 

The  law  as  above  indicated  is  samtorted 
by  the  following  authorities:  Girardin  t. 
Lampe,  58  Wis.  267.  IB  N.  W.  614;  Bank  of 
the  State  of  Indiana  v.  Anderson.  14  Iowa 
544,  83  Am.  Dea  390;  Yannice  v.  Bergen, 
16  Iowa,  S55,  86  Am.  Dec  531 ;  Llvermmv 
T.  Maxwell,  87  Iowa,  705,  55  N.  W.  37 ;  Aheni 
T.  Freeman,  46  Minn.  156,  48  N.  W.  677, 
24  Am.  St  Bep^  206;  Ogle  v.  Txjrpln,  102 
111.  148.  In  Girardin  v.  Lampe,  eupra,  the 
facts  were  these :  The  assignee  of  the  mort- 
gage took  a  defectively  written  transfer 
thereof  and  recorded  It  Subseg.nently  the 
assignor  discharged  the  mortgage.  Later  a 
third  person  for  value  acquired  an  interest 
in'  the  mortgaged  property  without  notice 
of  the  assignment  other  tiian  such  as  was 
afforded  by  the  defective  record.  Tliat  was 
not  effective  because  the  Instrument  of  as- 
signment was  not  BO  executed  as  to  entitle 
it  to  be  recorded.  It  was  held  tluit  the 
third  person's  Interest  In  the  property  was 
paramouiit  to  the  mortgage.  The  gist  of 
the  decision  In  Ogle  v.  Tnrpln,  supra,  and 
the  facts  involved  are  stated  conciaelj  Id 
the  syllabus  In  these  words : 

"An  assignee  of  notes  secured  by  a  mort- 
gage may  protect  his  equitable  lim  tuwn 
the  mortgaged  premises,  by  taking  and  pat- 
ting upon  record  the  assignment  of  the 
mortgage,  so  as  to  give  notice  of  his  Inter- 
est snd  thereby  prevait  others  from  being 
deceived  by  any  eubsequ^t  satlsfactioa  en- 
tered of  record  by  the  mortgagee-"  "A  per- 
son taking  a  mortgage  from  the  payee  will 
not  be  held  cba^able  with  notice  tliat  the 
notes  secured  in  the  first  mortgage  have 
been  assigned,  but  he  may  rely  upon  the 
record,  as  showing  titie  In  tUs  mortgagor.** 

The  other  cases  cited  are  qnite  as  dedaive 
on  the  point  under  discussion.  The  pnrpoee 
of  the  record  is  too  obvious,  and  tbe  law 
In  respect  to  tbe  matter,  as  indicated,  too 
plain,  to  require  any  very  extended  discos- 
slon  of  the  matter.  When  one  deals  with 
another  respectiiv  real  estate,  In  the  absoic* 
of  actual  notice  of  the  true  state  of  the  title 
or  of  facts  sufficient  to  put  blm  on  inquiry 
in  respect  thereto,  he  may  safely  rely  on 
the  record.  If  ttiat  works  hardship  to  « 
third  person,  as  In  a  case  like  this,  it  is 
chargeable  to  the  latter's  negligmce  In  not 
exercising  ordinary  care  to  guard  his  own 
Interest  by  causing  the  record  to  show  tbe 
actual  state  of  the  case.  Tbe  rule  applies 
that  as  between  two  Innocent  persona,  one 
of  which  must  suffer  pecuniary  loss,  tbe  one 
Is  to  be  preferred  who  is  without  fault 

8.  The  point  that  Herman  did  not  hav* 
authority  to  make  the  satisfaction  has  been 
sufficiently  answered.  He  had  apparoit  an- 
tbority  and  that  was  sufficient  The  record. 
vrblch  persons  drcumstanced  as  Priend  was 
had  a  legal  right  to  rely  upon.  Indicated 
the  existence  of  nudi  autlxnrlty.  Dtflmy 
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of  the  satlBftwUim  piece  to  the  mortgagor, 
or  preparation  of  It  for  ttmt  purpose,  was 
not  essential  to  its  validity.  Tbe  only  pnr- 
IKwe  of  vutSi  an  Instrnment  Is  to  eraata 
record  erldeuce  of  that  which  la  acoHn- 
plisbed  by  mere  payment  of  the  indebtedness. 
Since  Ward  and  Lawrle  wd«  reqranslhle 
for  the  state  of  ttie  record.  Indicating  that 
Herman  was  the  pmpes  person  to  make 
the  instrnment  of  satisfactiont  as  to  Inno- 
cent  third  persons,  It  was  ounpetent  for 
him  to  do  aa  This  is  nnllke  a  case  where 
the  person  appearing;  of  record  to  be  an- 
thorlzed  to  satisfy  a  mortgage  deposits 
a  satisfaction  piece  with  a  third  person  for 
delivery  to  tbe  mortgagor  apon  condition, 
and  he  mahea  delivery  r^rdlesa  thereMF. 
In  wacb  drcnmstances  tiie  instrnment  la 
held  to  be  voldi  because  tbe  person  purport- 
ing to  be  bonnd  never  In  fact  acted  In  tlie 
matter.  Franklin  v.  KllUlea  (dedded  here- 
with) 101  N.  W.  09S. 

4.  The  fact  that  Steln*s  name  was  added 
to  the  satisfaction  piece  as  that  of  the  as- 
signor wtthoot  bis  knowledge,  and  that  he 
did  not  fnmlsh  the  fonds  gtrea  In  ezdiange 
for  tbe  aecurltles,  lias  no  stgnlflcanoe  In 
Tlew  of  the  power  of  attorn^.  It  Is  undis- 
puted that  ttie  title  to  tbe  property  was 
placed  in  Stein's  name  for  convenience  and. 
by  his  permlBsiim. 

5,  The  drcuDutance  that  Stein  did  not 
know  of  the  assignment  of  tbe  securities.  In 
form,  to  Mrs.  Friend  is  of  no  significance  In 
view  of  the  power  of  attmi^.  The  drcum- 
Btance  that  Mrs.  Friend  did  not  know  of  tbe 
acquirement  of  ttie  securities  when  it  occur- 
red is  not  Imputant,  since  Uie  evidence  shows 
that  her  son  Oharles  had  ample  anthwlty  to 
act  for  her  in  such  matters  and  parted  with 
full  value  to  her  m<mey,  or  his  own,  in  ex- 
change tta  the  property.  Whetbw  In  the 
transaction  the  money  was  regarded  by  the 
parties  as  a  loan,  as  the  court  to  effect  found, 
is  immaterial  Blnee  tbe  evidence  la  undisputed 
that  tbe  same  was  not  repaid  and  was  finally 
treated  as  purchase  money;  Whether  It  was 
the  one  ot  the  otber  does  not  alfect  tbe 
bona  fides  of  the  transaction.  The  drcum- 
Btonce  that  tbe  assignment  to  Mrs.  Friend 
was  not  witnessed  or  acknowledged  Is  llke- 
wisa  of  no  significance.  Neltber  was  essen- 
tial to  transfer  title.  The  bona  fides  of  bar 
ovnwrablp  rests  on  tiie  transaction  between 
Charles  Friend  and  Herman. 

The  findings  to  the  efTect  that  Herman 
absconded  soon  after  the  transaction  with 
Charles  FriMid ;  that  the  latter  knew  of  tbe 
former's  secret  intentions  to  that  regard; 
that  tbe  rations  between  tbe  two  for  years 
prior  liad  been  very  cl(we  and  friendly  do  not 
seem  to  require  any  extended  notice.  Coun- 
sel laid  considerable  stress  on  these  <drcum- 
Btanoea  upon  the  oral  argument,  as  if  tli^ 
should  be  regarded  as  of  some  weight  as  to 
whether  Friend  knew,  or  ought  to  have 
known,  when  be  obtained  ttie  mwtgage  that 
Herman  had  no  right  to  satisfy  the  Lawrie 


mortgage;  However,  It  does  not  teem  that 
tiie  otmclnsions  of  law  were  grounded  on  sucb 
drcnmstanoea.  At  best  they  are  aqfllclent  to 
create  mere  suspicion.  They  do  not  warrant 
the  belief  that  Friend  colluded  with  Herman 
to  the  franduloit  transaijtlon  as  to  tbe  Wards 
and  Lawrie,  or  that  be  had  knowledge,  or 
ought  to  have  hftd,  at  the  time  he  acquired 
the  note  and  mwtg^ige  that  Herman  was  act- 
ing corruptly  to  the  matter.  Knowledge  only 
came  to  lilm,  as  aK)eaTS,  of  Hwman's  secret 
totoitions  to  leave  the  country  mimths  after 
he  obtained  the  securities.  He  certolniy  tiad 
a  right  to  suppose,  as  the  fact  was,  that  tbe 
second  $1,600  mor^ge  was  ^ven  to  ^vlde 
means  to  take  up  the  first  one.  He  testified 
that  be  so  understood  tbe  mat^  whoi  he 
took  the  m(Hrtgage.  and  that  he  then  bad  no 
knowledge  of  Herman's  being  itoancially  em- 
barrassed. There  is  no  satiafactory  evidence 
to  Impeach  that 

It  Is  contended  on  behalf  of  both  appellants 
that  the  evidence  clearly  shows  that  the 
Lawrie  mortgage  was  discharged  to  fact  by 
tbe  todebtedness  to  whldi  It  was  toddent  be- 
ing collected  by  Herman  as  Irfiwrie's  agent, 
and  that  the  flndtogs  in  respect  to  that  branch 
<tf  the  case  are  clearly  wrong. 

It  must  be  conceded  tlut  If,  while  the 
securities  were  to  Herman's  possession  for 
the  purpose  of  collecting  Um  Indebtedness,  he 
executed  such  purpose  tbe  money  obtotoed 
belonged  to  Lawrie,  and  tbe  mortgage  lien 
was  exttogulshad  regardless  of  any  formal 
entry  to  that  ^fect  upon  the  record.  The 
trial  court  found  that  there  was  no  claim  <m 
the  trial  that  the  Lawrie  papers  were  in 
Herman's  handa  November  Mth,  1802,  when 
the  transaction  with  Friend  occurred  and  no 
evidence  that  lie  then  had  audi  possession. 
That  was  excepted  to  aa  were  other  flndlngn 
toudilng  the  question  of  payment  It  seems 
that  the  attitude  of  counsel  for  appellante 
on  this  branch  of  tbe  case  and  the  effect  of 
the  evidence  must  have  been  misunderstood. 
Counsel  must  have  dalmed  from  the  first  to 
last  that  Herman  was  tbe  agent  of  Lawrie  to 
collect  the  lattor's  claim,  during  all  tbe  trans- 
actions to  relation  Oiereto.  It  was  import 
taut  to  show  that  he  was  armed  with  tbe 
proper  evidence  of  such  authority,  not  only 
when  ttiemortgages  wwe  made  November  14tb. 
1902,  but  when  the  transaction  occurred  with 
Friend.  No  one  claimed  at  tbe  trial,  we  aa- 
Bume,  certainly  no  mie  does  upon  appeal,  toat 
authori^  to  collect  of  WaM  authorised  ac- 
ceptance  to  payment  of  anytbl^  but  m<mey. 
It  was  obviously  and  properly  claimed  that 
if  he  trusted  Herman  to  provide  meana  out 
of  the  new  mortgages  made  November  Mth. 
1902,  to  pay  Lawrie,  and  the  latter  did  so 
before  his  authori^  was  terminated,  eztto- 
rnlsbment  of  the  Lawrie  mortgage  was  tbe 
1^1  effect  thereof. 

Now  the  court  found  that  Hmnui  had  tbe 
Lawrie  papers  a  abort  time  prior  to  Novem- 
ber 14th,  1902,  with  authority  to  collect  of 
Ward.  While  audi  authority  did  not  by  Im- 
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plication  Include  authority  to  accept  in  pay- 
ment anything  but  money,  It  Included  au- 
thority to  exercise  reasonable  discretion  as 
to  the  means  to  be  used  to  accompllsb  the 
purpose  ot  the  agency,  such  as  the'employ- 
ment  of  an  attorney  to  foreclose  the  mort- 
gage. When  did  the  agency  terminate?  The 
findings  do  not  coTer  that  directly.  They,  in 
effect,  hold  that  It  ended  when  the  papers 
were  placed  in  Gomstock'a  hand.  We  Infer 
that  because  of  silence  as  to  whether  Oom- 
stock  returned  the  papers  to  Herman  prior 
to  the  occurrences  of  November  14th,  1902, 
leaving  It  to  be  assumed  that  he  did  not,  and 
because  of  the  finding  that  he  did  not  par- 
ticipate In  such  occurrences.  The  views  thus 
taken  of  the  evidence  by  the  trial  court, 
which  seem  to  be  clearly  unwarranted,  re- 
sulted In  the  making  of  the  finding  as  to 
there  being  no  evidence  that  Herman  had 
the  Lawrie  papers  at  the  time  of  the  trans- 
action with  Friend  November  24th,  1902. 
It  appears  to  be  clearly  established  by  the 
proofs,  that  Comstock  returned  the  papers 
to  Herman  on  or  prior  to  November  14th, 
1902:  that  he  bad  them  at  that  time;  that 
Comstock  had  notice  of  the  meeting  on  that 
date  at  Herman's  office  and  participated 
therein;  and  that  teach  papers  did  not  leave 
Herman's  possession  till  after  November  24tb 
thereafter. 

The  evidence,  as  we  read  It,  is  to  the 
effect  that  the  amount  necessary  to  discbarge 
the  Indebtedness  to  Lawrie  and  other  claims 
upon  Ward's  property  existing  November 
14th,  1902,  and  the  costs  of  the  foreclosure 
was  determined  by  Comstock  and  a  state- 
ment thereof  made  by  him  in  writing  at 
the  request  of  Mrs.  Ward  and  Mr,  Tahr,  and 
that  the  three  then  went  to  Herman's  office 
to  settle  the  matter.  This  Is  Yahr's  testl- 
mony  on  the  subject:  "We  met  up  In  Com- 
stock'B  office  and  he  then  had  the  final 
flgnres  showing  how  much  money  It  would 
take  to  settle  these  whole  amounts,  that  Is, 
the  amount  due  on  the  Lawrie  mortgage, 
and  on  my  mortgage,  and  on  the  unpaid 
taxes  and  Interest.  By  my  mortgajre  I  mean 
the  ?300  mortgage  held  by  the  Baumbach 
Company.  Then  we  all  went  down  to  Mr. 
Herman's  office,  Mr.  Comstock,  Kfrs.  Ward 
and  I.  Mr.  Herman  was  waiting  there  for  us. 
T}ie  Lawrie  note  and  mortgage  were  In  his 
office  at  that  time.  That  was  on  the  14th 
day  of  November,  1902,  the  day  the  papers 
were  executed.  Mr.  Herman  had  the  note 
and  mortgage  there."  The  witness  testified 
further.  In  effect,  that  at  such  meeting  he 
discharged  his  mortgage,  and  advanced  $300, 
In  money  taking  a  new  mortgage  for  $600; 
that  he  insisted  upon  seeing  the  satisfaction 
of  the  Lawrie  mortgage  before  doing  so ;  that 
Herman  exhibited  the  same  to  blm,  and 
that  Comstock  remained  with  Herman  and 
Mrs.  Ward  till  after  he  concluded  his  part 
of  the  business  and  went  away.  Mrs.  Ward 
testified  to  the  same  effect  Comstock  testi- 


fied that  nothing  positively  was  ooncluaed  ! 
as  to  the  settlement  of  the  Lawrie  indebted-  < 
nesa  in  his  office,  or  at  any  office  wben  he  was  j 
present   He  did  not  testify  that  he  bad  no 
notice  of  the  meeting  at  Herman's  office  aa 
November  14th,  1902.   The  trial  court  seems 
to  have  accepted  the  witness'  graeral  con- 
clusion as  to  warranting  the  finding  that 
he  had  no  such  notice,  though  Mrs.  Waii 
and  Mr.  Tahr  testified  to  the  contrary,  and  his 
evidence  is  contradictory  and  very  tmaatl*- 
factory.   He  testified  that  Mrs.  Ward  and 
Mr.  Yahr  called  on  him  at  his  office  in  re- 
lation to  the  settlement  of  the  Lawrie  In- 
debtedness, and  that  a  conversation  was 
then  had  resulting  in  an  agreement  in  re- 
spect to  the  matter.   He  said  nothing  at  j 
first  as  to  Herman  being  present,  or  in  re-  { 
spect  to  the  Lawrie  papers.   Later  he  said: 
"Mr.  Herman  had  possession  of  the  Lawrie 
note  and  mortgage  at  that  time."  (Refer- 
ring to  the  time  of  the  conversation  in  hi* 
office.)   "t  had  two  interviews.   Tbe  conver- 
sation I  am  speaking  of  was  in  my  office, 
and  I  bad  also  previous  to  that  time  met 
with  them  In  Mr.  Herman's  office  After 
this  conversation  I  tad  nothing  more  to  do 
with  tbe  matter  one  way  or  the  otb».  At 
the  time  of  the  last  Interview  Mrs.  Ward- 
Mr.  Herman  and  Mr.  Yahr  were  present 
That  was  previous  to  the  Interview  to  which 
I  testified."   (Again  r^rring  to  the  conversa- 
tion In  his  office.)   "At  that  time  Mr.  Her 
man  had  the  mortgage  and  note  tbere." 
Thus  it  will  be  seen  the  witness  said  that 
Herman  was  present  at  tbe  time  of  the  con- 
versation in  the  former's  office  wben  tbe 
agreem^t  was  made  (obviously  tbe  samp 
agreement  testified  to  by  Mrs.  Ward  and 
Mr.  Yahr,  whicb   was   concluded    in  Mr. 
Herman's  office),  and  that  Herman  then 
had  po^sslon  of  tbe  Lawrie  papers.  He 
spoke  of  that  as  the  last  be  had  to  do  with  I 
the  matter,  and  of  the  last  tot^view  (tbe  | 
one  when  Mrs.  Ward,  Mr.  Yahr  and  BIr.  | 
Herman  were  present),  as  having  occurred 
previous  to  tbe  interview  in  his  office^  wbl<A  | 
he  declared  was  the  last  interview.  Hov 
one  of  two  interviews  could  be  the  last,  and  \ 
yet  have  occurred  previous  to  the  other.  i 
would  be  difficult  to  explain.   The  witness 
was  evidently  confused  In  respect  to  the 
matter.   Probably  there  were  two  tatervlewa. 
Mrs.  Ward  and  Mr.  Yahr  testified  that  there 
were;  that  one  occurred  In  Oomstock's  of- 
fice some  days  prior  to  Novemb«  14th.  1902 : 
and  that  tbe  other  occurred  on  soch  dat«  | 
partly  In  Comstock's  office  and  partly  In  I 
Herman's  office.    Comstock  could  not  ret- 
sonably  be  expected  to  remember  Oie  trans- 
action as  clearly  as  Mrs.  Ward  and  &fr. 
Yahr.   His  office  was  but  a  few  steps  ftt>m 
Herman's,  both  being  In  the  same  building. 
A  circumstance  of  going  from  one  to  tbe 
other  was  probably  not  of  much  significance 
to  him.  The  transafrtion  involved  was  an  o^ 
dlnaiT  one  In  a  lawTex's  proftsslODal  caretf, 
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while  to  Bfn.  Ward  and  Bfr.  Yabr,  particu- 
larly the  former.  It  waa  an  uniUHial  matter. 
On  the  main  point  all  the  wltnessei  agree,  In 
this,  wben  the  n^tlatlons  took  place  for 
a  settlement  of  the  Lawrle  tadebtedness  and 
the  glTlDg  of  a  new  mortgage  to  accomplish 
it,  Haman  waa  In  poasesslcm  of  the  Lawrle 
papers. 

So  the  tme  state  of  the  case  ai^eara  to  be 
this:  On  the  14th  day  of  Norember,  1902, 
Herman  then  having  the  Lawrle  papers  and 
authority  to  accept  payment  of  the  Ind^ted- 
ness,  Ward  Intrusted  him  with  three  mort- 
gages on  his  property  tor  the  purpose,  in  the 
main,  of  raising  the  necessary  money  to 
make  such  payment  Three  hundred  dol- 
lars was  at  that  time  obtained  from  Yahr. 
Subsequently  by  the  transaction  with  Gliarlea 
Friend  the  balance  of  tite  mon^  ft>r  such 
payment  was  obtained.  Yahr  and  Ward 
acted  In  the  matter  on  the  faith  of  Herman's 
having  possession  of  the  Lawrle  papers  and 
authorial  as  record  mnur  of  the  mortgage^ 
to  discharge  it  There  Is  no  evidence  that 
Herman  parted  with  the  Lawile  papers  af- 
ter NoTai^)er  14th,  1902.  and  before  theoccnr- 
rence  of  November  24th,  thweafter,  or  as 
to  when  Lawrle  ■  regained  such  poseeeslon. 
The  reasonable  Inferences  all  Indicate  that 
Herman  had  them  till  some  time  subsequent 
the  transaction  with  Frloid.  Sndi  la  the 
legal  inference.  One  at  the  most  familiar 
rales  of  evldraice  is  that  **wben  •  •  *  the 
existence  of  a  •  *  •  personal  relation 
*  *  *  is  once  established  by  proof,  tiie 
law  presumes  •  •  •  that  the  *  •  • 
relation  *  •  •  continues  to  «dst  as  be- 
fore, until  the  contrary  Is  shown,  or  until 
a  different  presumption  la  raised,  from  the 
Batore  itf  tbn  subject  in  question."  Ist 
Oreenlf.  on  Evidence  (IBth  Bd.)  |  41 ;  Body 
T.  JTewsen,  88  Wis.  402 ;  Barnes  t.  Eames,  41 
N.  H  m. 

We  .cannot  escape  tiie  conclusion  that  the 
ilndlng  of  the  trial  court  that  there  la  no 
proof  that  Herman  was  in  possession  of  the 
Ijawrie  note  and  mortgage  Novemh«  24th, 
1902;  and  the  finding.  In  ^ect  that  he  was 
not  then  the  agent  of  Lawrle  to  collect  of 
Ward,  is  contrary  to  the  clear  import  of  the 
-evidence.  During  tiie  continuance  of  Her- 
man's agency  for  Lawrle  to  collect  ot  Ward, 
and  his  agency  for  the  latter  to  use  the 
mortgages  executed  November  14th,  1902, 
for  tbe  purpose  of  securing  money  to  pay 
ancb  indebtedness,  he  performed  in  both 
those  respects.  Theret^^  the  Lawrle  mort- 
sage  was  extinguished  leaving  Its  equivalent 
in  Herman's  hands  for  Lawrle..  Herman's 
failure  to  pay  the  money  to  bis  principal*  Is 
a  misfortune  which  the  latter's  representa- 
tives cannot  rightfully  shift  to  the  holders 
of  the  other  mortgages.  Herman  onbezzled 
Lawrle'a  money,  not  Ward's. 

The  Jndgmoit  is  reversed  on  bi^  appeala, 
and  the  cause  ronanded  with  directions  to 
raider  Jut^moit  ia  accordance  with  tbl» 
opinion. 


LWAUKEB  LIGHT,  H.  &  T.  CO.  1003 
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MURRAY  HILL  LAND  GO.  v.  HILWAU- 

EDB  LIOHT.  HEAT  &  TRACTION  CO. 
(Supreme  Court  of  Wisconsin.  Oct  24,  1905.) 

EHinCRT   DOHAXM— APPBAI.  nOM  CoiCHIS- 

aioNEBs  —  Emoi^Fsrinoii— AixaoATioH 

or  TlTLB— CONCLUSIVKNESS. 
Rev.  St.  1808,  gS  1840-1848,  provide  for 
the  condemnation  of  lands  by  a  railroad  com- 
pany, on  petition  by  the  company  which  sliall 
state,  among  other  things,  the  names  of  the 
landownerB.  Sections  1850,  1851,  provide  that 
the  corporation  niay  pay  or  depMit  with  the 
clerk  the  amount  awarded,  and  thereupon  take 
possession  of  the  land.  Held  that  where  a 
landowner  appealed  from  the  award  of  com- 
missioners to  the  circuit  court,  the  allegation 
of  the  petition  of  the  corporation  that  he  was 
the  owner  of  the  land  involved  was  coaclosive 
and  It  was  not  neceaaary  for  the  landowner  to 
prove  his  title. 

Appeal  from  Circuit  Court  Milwautee 
County ;  Warren  D.  Tarrant  Judge. 

Appeal  by  the  Murray  Hill  Land  Company 
from  an  award  In  condemnation  proceedings 
by  tiie«  Milwaukee  Light  Heat  &  Traction 
Oc»npany.  From  the  Judgment,  the  traction 
company  appeals.  Affirmed. 

It  appears  from  the  record  that  December 
2S.  1901,  the  defendant  traction  company  filed 
In  the  dreult  court  its  verified  petition,  ad- 
dressed to  Bald  court,  for  the  condemnation 
<tf  the  lands  therein  described,  for  the  pur- 
poses of  acquiring,  constructing,  maintaining, 
and  (iterating  an  electric  street  railway  there- 
on; that  the  said  petition,  among  other  things, 
contained  a  descrlpUmi  of  tiie  several  pieces 
and  parcels  ot  land  fronting  and  abutting  up- 
on said  highway  and  therdn  sought  to  be 
condemned,  **t(^ether  with  tiie  names  of  the 
owners  and  persws  interested  In  the  same"; 
that  among  the  lots  so  described  are  some  20 
or  more  of  which  the  plaintiff  In  this  action, 
the  Murray  Hill  lAnd  Company,  is  therein 
alleged  to  be  **the  ownw"  thereof.  The  de- 
fendant therein  prayed  that  it  might  be  de- 
termined that  the  defendant  had  the  right  to 
take  the  said  premises  so  described,  under 
and  by  vbtue  of  the  powot  of  eminent  do- 
main, for  the  uses  and  purposes  tiiereln 
mentioned;  that  three  disinterested  and  com- 
petent freeholders  be  appointed  as  ^'commls- 
sloners  to  ascertain  and  appraise  the  compen- 
sation to  be  made  to  the  ^owners  or  persons 
Interested  In  said  premises  for  the  taking  of 
said  premises  by"  the  "petitioner  for  the  uses 
and  purposes"  therein  "mentioned;  and  tiiat 
the  time  and  place  of  the  first  meetii^  of  such 
commissioners  be  fixed,  and  that  such  other 
orders  and  proceedings  be  had  In  the  prem- 
ises" as  might  "be  necessary  and  proper." 
Thereupon  three  such  commissioners  were 
duly  appointed  by  the  circuit  court  and  on 
May  19,  1002,  they  filed  their  award  of  dam- 
ages In  writing  In  said  cour^  and  stated  there- 
in that  *V»  aggregate  amount  of  the  award 
made  for  lots  owned  by  the  plaintiff  herein" 
was  (1,778.24.  distributed  upon  19  several 
lots  therein  described.  June  18,  1902,  the 
defoidant  oompany  appealed  to  the  dreult 
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court  "from  those  certain  awards  of  the  com- 
missi onerB"  wherein  and  whweby  they  "fixed 
and  determined  the  amonnt  of  c^mipensatlon 
to  be  paid  to  Morray  Hill  Land  Company  as 
owner"  of  the  19  lots  thus  described,  *in  con- 
sequence of  the  taking  and  appropriating  by 
said  company  of  a  certain  easement  de- 
scribed" In  said  petition.  Prerlously,  and  on 
June  9, 1002,  the  plaintiff  Iiad  appealed  to  the 
circuit  conrt  from  bo  much  of  said  award  as 
related  to  such  Iota  Within  60-  days  from 
the  filing  of  said  award  the  defendant  paid 
Into  court  the  amount  thereof  ($1,773.24)  so 
awarded  to  the  plaintiff,  which  sum  the  plain- 
tiff,  without  prejudice  to  its  said  appeal, 
withdrew  from  the  court  November  27,  1903. 
By  the  agreement  of  the  parties  the  said  two 
appeals  relating  to  said  lots  were  tried  to- 
gether before  a  Jury,  commencing  November 
18,  1904,  and  continuing  until  November  2S, 
1904.  At  the  close  of  the  trial  the  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff,  and 
assessed  Its  damages  at  $S,6G6,  together  with 
interest  thereon  from  May  10,  1902;  and 
thereupon  it  was  ordered  by  the  circuit  court 
that  Judgment  be  rendered  thereon  in  favw 
of  the  plaintiff  and  against  the  defendant  for 
fS,66S,  with  Interest  thereon  from  May  10, 
1902,  to  November  27,  1903,  and  Interest  on 
$3,892.72  thereof  from  November  27,  1908, 
to  the  entry  of  snch  order,  and  for  the  costs 
of  the  action.  December  22, 1904,  the  defend- 
ant moved  the  court,  upon  the  records,  fil«^ 
and  proceedings  therein,  and  upon  the  min- 
utes of  the  presiding  Judge,  to  vacate  and  set 
aside  such  order  for  Juogment  and  said  ver- 
dict of  the  Jury,  as  unsupported  by  and  con- 
trary to  the  evidence,  and  to  grant  Judgment 
in  favor  of  the  defendant  and  against  the 
plaintiff  on  the  uncontradicted  evidence, 
which  motion  was  denied  by  the  court  De- 
cember 23.  1904.  Thereupon,  and  on  Decem- 
ber 24,  IIKH,  and  on  motion  of  the  plaintiff, 
It  was  ord^-ed  and  adjudged  that  the  plain- 
tiff herein  do  have  and  recover  of  and  from 
the  defendant  the  sum  of  16,438.97  damages 
and  $75.71  costs  and  disbursements  In  the 
action,  amounting  In  the  aggr^te  to 
$6,514.68;  and  It  was  therein  further  ordered 
and  adjudged  that  the  sum  of  $1,773.24  so 
paid  into  court  by  the  defendant,  and  with- 
drawn by  the  plaintiff  as  stated,  be  applied 
in  part  payment  of  said  Judgment.  From 
such  Judgment  the  defendant  brings,  this  ap- 
peal. 

Clarke  M.  Rosecrantz  and  Spooner  &  Rose- 
crantz,  for  appellant  Otto  R,  Hansen  (W.  J. 
Turner,  of  counsel),  for  respondent 

CASSODAT,  O.  J.  (after  stating  the  facte). 
At  the  close  of  the  testimony  the  defendant 
requested  the  court  to  direct  the  Jury  to  re- 
turn a  verdict  In  ite  favor,  for  the  reason  that 
nothing  had  been  shown  to  warrant  them  in 
rendering  a  verdict  In  favor  of  the  plaintiff, 
which  request  was  denied  by  the  court  The 
court  th«i  submitted  to  counsel  a  form  of 
TWdlct  merely  calling  npcm  the  Jury  to  asseu 


the  plaintiff's  damages,  whicb  form  of  verdict 
counsel  conceded  to  be  correct;  but  oomuel 
for  the  defendant  expressly  stated  that  the 
defendant  did  not  consent  nor  concede  that 
there  was  anything  In  the  case  for  the  iurj. 
Sncb  requests  and  claims  of  counsel  were 
based  upon  the  contention  now  made  that 
on  the  trial  of  this  action  In  the  circuit  conrt 
it  was  incumbent  npon  the  plaintiff  to  prove 
title  to  the  premises  in  question ;  and  that  the 
plaintiff  had  failed  to  make  such  proof.  On 
tbe  part  of  the  plaintiff,  it  Is  claimed.  In  ef- 
fect, that  the  petition  for  condemnation  is  a 
part  of  the  record  In  this  action,  and  that  in 
such  petition  the  defendant  expressly  alleged 
that  the  "Murray  Hill  Land  Company"  was 
the  "owner"  of  such  premises,  and  prayed 
the  court  to  determine  the  defendant's  rigot 
to  take  tbe  premises  so  described,  nnder  and 
by  virtue  of  the  power  of  eminent  domain, 
for  the  uses  and  purposes  therein  mentioned; 
that  commissioners  be  appointed  to  ascertain 
and  appraise  the  compensation  to  be  made  to 
the  plaintiff,  as  such  owner,  for  the  taking 
of  Bucb  premises ;  and  that  the  court,  in  effect, 
determined  such  ownership  prior  to  the  trial 
of  this  action.   The  petition  filed  "for  the 
purpose  of  acquiring  sucb.  title"  appears  to 
bave  been  signed  and  verified,  and  stated  "the 
names  of  the  owners  and  parties  Inta^sted'* 
In  tbe  premises  therein  sought  to  be  con- 
demned, and  such  othw  facts  as  were  re- 
quired by  the  statute.   Section  1846,  Rev.  St 
1898.   "The  filing  of  such  petition."  as  stated 
Id  that  section,  was  "the  commencement  of 
a  suit  in  said  conrt"  against  the  sev^al  land- 
owners  mentioned   therein,   including  tbe 
plaintiff  in  this  action.   Id.   "Cpon  the  filing 
of  such  petition  the  said  court  or  Judge  there- 
of" was  therein  required  to  give  notice,  a» 
therein  prescribed,  to  the  several  landowners 
and  persons  Interested  therein  as  mentioned 
In  such  petition.   The  filing  of  sucb  petition 
has  frequentiy  been  held  to  be  essential  txy 
give  the  court  or  Judge  Jurisdiction  to  appoint 
such  commissioners  to  ascertain  and  appraise 
tbe  compensation  to  be  made  to  such  land- 
owners.  Winnebago  Fumltute  Mfg.  Co.  v. 
Wisconsin  Midland  R.  Co.,  81  Wis.  389,  i>l  N. 
W.  576;  C,  M.  &  St  P.  Ry.  Co.  v.  Richardson, 
86  Wis.  154,  58  N.  W.  741 ;  Matter  of  M.  T.  Co. 
Ill  N.  Y.  588,  19  N.  E.  646;  R.  R.  Co.  v.  Rob- 
inson, 133  N.  Y.  242,  30  N.  E.  1008.    "On  pre- 
senting such  petition   •   •   •   with  proof 
of  publication  of  notice,"  and  on  hearing  the 
parties,  the  court  was  required  to  "determine 
whether  the  railroad  corporation"  was  "en- 
titled to  take  the  whole  or  any  part  of  the 
land  sought  to  be  acquired,"  before  ap[>oliit- 
ing  commissioners.   Section  1S47,  Rev.  St 
1898.   The  statute  required  the  report  ot  the 
commissioners.  Including  their  award,  to  be 
filed  in  tbe  office  of  the  clerk  of  tbe  court  and 
by  him  recorded  "in  the  judgment  book  of 
such  court"   Sections  1848,  1850,  Ren  St 
1898.   The  statute  also  provided  In  effect  that 
at  any  time  thereafter  the  corporation  might 
pay  to  tbe  owners  of  the  lands  w  taken,  or 


Digitized  by 


-Wis.)         UURBAT  HILL  LAND  00.  t.  MILWAUKfiJB  LIGHT,  H.  ft  T.  CO.  1006 


■deposit  with  sfoch  clerk,  the  amounts  so 
awarded,  and  tbereupoD  ente^  upon  and  take 
and  use  the  land  for  the  purposes  for  which 
It  was  condemned.  Id.  Of  course,  the  dam- 
ages BO  awarded  were  open  to  modification 
on  appeal.  Sections  1849, 1850,  1851,  Rev.  St 
1898.  Obviously,  the  report  and  award  of  the 
commissioners  constituted  a  part  of  the  rec- 
ords  in  the  case;  and  we  are  constrained  to 
bold  that  such  petition  for  condemnation  was 
also  a  part  of  the  records  in  the  case. 

2.  Nevertheless  it  Is  contended  by  connsel 
for  the  defendant  that  the  appeal  from  the 
award  to  the  circuit  court  opened  up  the 
whole  case  for  trial  In  that  court,  and  hence 
that  It  was  Incumbent  upon  the  plaintiff  to 
prove  title  to  the  premises  or  go  out  of  court 
In  support  of  such  contention,  counsel  rely 
upon  certain  early  decisions  of  this  court 
There  Is  some  plausibility  in  the  conten- 
tion. In  the  leading  case  so  relied  upon  the 
plalntltr  appealed  from  the  award  of  the  com- 
missioners, and  Increased  his  damages  In 
the  clrcnit  court;  and  from  the  Judgment  en- 
tered therein  the  railway  company  appealed 
to  this  court  The  trial  court  refused  to 
charge  the  Jury  "that  the  plaintiff  was  not 
entitled  to  re&jver  anything  for  damages  to 
-or  for  the  lands  themselves  to  which  he  bad 
shown  no  title,  •  •  •  but  Instructed  the 
jury  that  possession  and  occupancy  under 
color  of  title  were  sufficient  for  the  plaintiff 
to  recover."  Robblns  v,  M.  &  H.  R.  Co., 
6  Wis.  636,  644.  Snch  rulings  were  there 
held  to  be  erroneous;  and  Mr.  Justice  Smith, 
speaking  for  the  court  in  respect  to  them, 
there  said;  'The  party  from  whom  it  [land] 
Is  taken  can,  obviously,  demand  payment  for 
DO  greater  interest  than  he  may  have  had 
therein.  To  enable  the  plaintiff  to  recover  at 
all,  he  must  show  some  tltla  If  It  be  a  bare 
possession  or  occupancy,  he  certainly  cannot 
demand  and  recover  payment  for  the  fee. 
*  *  *  There  can  be  no  presumption  of  title 
In  a  proceeding  of  this  kind.  It  must  be 
shown,  and  compensation  awarded  according- 
ly." The  decision  of  the  case  In  this  court 
turned  upon  the  lofitructlons  given  and  In- 
structions refused.  The  case  thus  reported 
fails  to  give  the  petition  for  condemnation  or 
make  any  refer^ce  to  it.  The  bill  of  excep- 
tions and  briefs  of  the  respective  counsel  are 
contained  in  our  collection  of  "Briefs  and 
-Gtises,"  vol.  13.  But  there  Is  no  reference 
therein  to  any  such  petition.  The  award  of 
the  commissioners  is  given,  and  they  "ap- 
praised the  damages  sustained"  by  the  plain- 
tiff By  the  taking  of  the  land  specifically 
described  at  less  than  one-eighth  of  what  was 
found  by  the  Jury,  The  bill  of  exceptions 
states  that  "the  issue  on  said  appeal"  came 
-on  to  be  tried  before  a  Jnry,  but  otherwise 
failed  to  state  such  issue.  The  plaintiff  was 
allowed  to  prove  the  land  he  was  In  posses- 
sion of  and  tilling  as  a  farm  at  the  time  of 
the  oonsthictlon  of  the  road  and  the  apprais- 
al of  the  commissioners,  and  also  to  give  in 
svlden'ie  certain  deeds  to  himself,  wltboat 


showing  title  In  his  grantor,  "for  the  purpose 
of  showing  that  he"  was  "in  possession  with 
color  of  title;"  The  award  of  the  commis- 
sioners and  the  assessment  of  damages  in  that 
action  were  made,  under  and  pursuant  to 
the  special  charter,  to  the  defendant  In  that 
action.  Sections  11,  12,  13,  c.  460,  p.  675, 
Iaws  18S2.  That  act  provided  that  when  the 
corporation  could  not  agree  with  the  owner 
for  the  purchase  of  the  land  taken,  or  as 
to  the  compensation  to  be  paid  to  the  owner, 
then  it  should  "be  lawful  for  the  Judge  of  the 
circuit  court  •  •  •  on  application  of 
either  party,  •  •  •  to  appoint  three" 
commissioners  to  "estimate  the  value  of  the 
land  so  taken  or  required  by  the  said  com- 
pany, and  all  damages  which  the  owner  or 
owners  thereof'  should  sustain  or  might  have 
"sustained  by  reason  of  the  taking."  Section 
12.  But  the  act  nowhere  prescribed  what 
shonld  be  contained  in  such  application.  It 
did  provide  that  the  report  of  the  commis- 
sioners shonld  be  filed  with  the  clerk,  and, 
in  case  there  shonld  be  no  appeal  within  the 
time  prescribed,  then  the  same  shonld  be 
recorded  and  Judgment  entered  thereon.  It 
also  provided  that  la  case  either  party  ap- 
pealed therefrom,  then  such  appeal  should 
be  tried  In  the  same  manner  as  other  issues 
tried  in  said  court,  "and  the  Jnry  Impaneled 
to  try  the  same"  should  "find  the  value  of  the 
land  so  taken  or  required  by  said  company, 
and  the  damages  which  the  owner  or  owners 
thereof"  bad  snstained  or  might  sustain  by 
the  taking  of  the  same.  Id.  As  stated  by  the 
revisers  of  the  Statutes  of  1878,  the  sections 
of  our  statutes  here  involved  were  taken  from 
the  general  railroad  act  of  1872  and  the 
amendments  thereto.  As  Indicated,  they  are 
broadly  different  from  such  special  charter, 
particularly  as  to  requisites  of  sncb  peti- 
tion, the  proceedings  thereon,  the  effect  of  the 
award,  and  the  vesting  of  title. 

In  DIedrich  v.  N.  W.  U.  Ry.  Co.,  42  Wis. 
248,  24  Am.  Rep.  390,  cited  by  coimsel,  the 
title  was  put  In  issue  and  tried  In  the  circuit 
court;  and  It  was  held  by  this  court,  on  the 
merits,  that  the  title  asserted  by  the  plaintiff 
was  "not  within  the  strip  of  land  bounded 
by  the  natural  shore  of  the  lake,"  but  was 
"land  made  outside  and  in  front  of  It,  upon 
the  natural  bed  of  the  lake."  Page  261  of 
42  Wis.  (24  Am.  Rep.  399).  And  so  the 
court  concluded  that  the  plaintiff  had  "whol- 
ly failed  in  sustaining  his  title  to  the  locus 
in  quo."  Page  272  of  42  Wis.  (24  Am.  Rep. 
899).  There  Is  no  Intimation  In  that  case 
that  an  admission  In  tbe  petition  made  by  a 
railway  company  for  the  condemnation  of 
land  of  which  the  plaintiff  Is  the  owner  Is 
not  available  to  tbe  plaintiff  on  an  appeal 
from  the  award.  In  fact,  the  opinion  of  this 
court  In  that  case  makes  no  reference  to  any 
petition  for  condemnation,  much  less  to 
the  contents  of  any  such  petition,  or  any  ad- 
mission therein.  And  yet  the  syllabus  of 
the  case  is  open  to  tbe  inference  that,  "on 
appeal  to  tba  drcnlt  court  from  the  appraisal 
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of  commissioners,"  the  plaintiff  must  always 
make  "proof  of  title  In  himself  to  the  land 
taken"  or  go  ont  of  court  Tbe  same  is  true 
of  RobblDB  V.  M.  &  H.  R.  R.  Co..  snpra,  and 
WooBter  V.  Sugar  River  Valley  R,  R.  C5a,  57 
Wis.  311.  15  N.  W.  401.  In  this  last  case 
the  petition  of  the  railway  company  stated 
that  the  plaintiff  was  the  owner  of  the  land 
and  that  one  Bowra  had,  or  claimed  to  have, 
a  mortage  thereon.  The  commlssionera 
made  their  award,  and  apportioned  the  same 
between  the  plaintiff  and  swdt  mortgagee. 
The  plaintiff  appealed  from  the  award  to 
the  circuit  court  On  the  trial  in  that  court 
the  amount  was  largely  Increased  the 
jury,  but  no  reference  was  made  to  the  claim 
of  the  mortgagee,  and  the  judgment  thereon 
made  no  proTision  for  the  payment  of  any- 
thing to  the  mortgagee.  The  company  ap- 
pealed to  this  conrt,  and  assigned  such  failure 
to  provide  t<a  the  paymoit  to  the  mortgagee 
as  error.  But  It  was  OTemled,  and  the  judg- 
ment was  affirmed.  It  appears  from  the  re- 
port of  the  case  that  the  plaintiff  proved  his 
title  to  the  land,  but  the  mortgagee  was  not 
a  party,  and  no  proof  was  made  of  bis  Inter- 
est. It  was  there  indicated,  in  the  opinion 
of  Hr.  Justice  I^on,  that,  "had  the  railroad 
company  desired  to  Utigate  on  the  trial  the 
question"  of  the  mortgagee's  Interest  it 
should  have  done  so.  Besides,  It  was  there 
expressly  stated  that  "no  good  reason"  was 
"perceived  why  the  defendant"  might  "not 
pay  the  amount  of  the  Judgm^t  Into  court 
and  an>ly  to  the  court  to  order  the  sum 
awarded  to"  the  mortgagee,  "to  be  paid  to 
him"  If  It  should  "be  made  to  appear"  that 
the  mortgagee  had  "an  interest  In  the  land." 
In  other  words,  It  was  held  that  the  company 
still  had  Its  ronedy  for  tiie  Irregularis  so 
conv)lalned  of. 

Under  our  statutes  (secUons  1850,  1851) 
above  referred  to,  the  flUng  of  the  award  of 
the  commlsslfHiers  In  condrannatton  proceed- 
ings and  the  paym«it  of  the  amount  thereof 
by  the  corporation  as  therein  prescribed  vests 
the  title  and  exclusive  use  of  the  premises 
in  tiv-  corporation,  siAject  to  Hie  amount  of 
the  dward  beii^  ln<»eased  v  diminished  on 
appeal;  and  then  the  quesvton  pf  value  re- 
lates back  to  the  time  of  filing  the  award. 
This,  in  effect  hss  often  been  declared  by  this 
court  West  v.  M.  L.  8.  ft  W.  By.  Co.,  56 
AVls.  818,  322,  323,  14  N.  W.  292;  UnUu^e 
v.  a.  M.  St  St  P.  By.  Co.,  07  Wis.  Ill,  29 
X.  W.  889;  Taylor  v.  a.  M.  &  St  P.  By.  Oo., 
81  Wis.  86,  Bl  N.  W.  08;  Neilson  v.  C.  &  N.  W. 
Ry.  Co.,  91  WlSL  557,  550,  560.  M  N.  W.  840; 
Stolse  V.  U.  &  L.  W.  R.  Co..  118  Wis.  52, 
88  N.  W.  010,  90  Aih.  St  Rep.  833.  The 
corporation  Is  Interested  In  obtaining  a  per- 
fect title  to  the  land  for  a  reasuiable  compen- 
saticHi.  Upon  the  amount  of  compensation 
being  determined,  the  owner  or  owners  and 
the  several  persons  Interested  In  the  land 
are  only  concerned  with  the  distribution  of 
the  money  so  paid  for  the  lahd.  Consistent 
with  the  theory  of  the  statutes,  the  title  to 
the  land  should  be  determined  before  or  at 


the  time  It  so  vests  In  the  corporation.  At 
already  shown,  the  verified  petition  of  tbe  de- 
fendant company  In  the  case  at  bar  altoged 
that  the  plaintiff  was  tbe  owner  (tf  all  the 
lands  in  question.   That  admission  has  ner- 
er  been  withdrawn   nor  disclaimed.  The 
question  recurs  whether  It  was  conclusive  on 
the  defendant  on  the  trial  In  the  drcoit 
court.   Tbe  precise  question  has  never  been 
determined  by  this  court.    It  has,  however. 
frequently  been  determined  In  other  Jnris- 
dictlons  under  similar  statutes.   Thus  It  has 
been  held  in  Minnesota  that  "tbe  petitios  I 
of  the  corporation,  alleging  title  In  the"  land-  | 
owner,  "admits  that  fact  for  the  purpos^e  I 
of  condemnation."   Wilcox  v.  St  P.  A:  X.  P.  I 
Ry.  Co.,  85  Minn.  439,  443,  29  N.  W.  14S.  \ 
It  was  there  said  by  the  conrt  that  the  i)ed- 
tion  admitted  the  plaintiff's  title  to  tbe  lots 
there  sought  to  be  condemned,  and  that 
evidence  of  his  title  was  necessary  to  bus- 
tain  his  recovery."   And  then,  after  statinc  | 
that  "the  question  of  title  could  not  be  tried  i 
upon  affidavits"  after  verdict  the  court  said:  I 
"Whatever  remedy  the  corporation  may  have  | 
had  as  against  Its  admission  of  title  was 
either  through  a  timely  and  effectual  aban-  | 
donm^t  of  the  proceedings,  or  by  a  season- 
able application  to  tbe  court  for  leave  to  ! 
amend  the  averment  of  title  in  the  petition, 
which,  in  a  proper  case,  we  think  might  be  ' 
allowed."   To  the  same  effect  6.  B.  &  L. 
Ry.  Co.  V.  Haggart  9  Colo.  346,  12  Pac.  215: 
P.  &  R  I.  Ry.  Co.  V.  Bryant  57  IIL  473: 
P.  P.  &  J.  B.  Ry.  Oo.  V,  Laurie.  63  lU.  264: 
7  Ena  PI.  &  Pr.  528,  674,  and  cases  there 
dted;  2  Lewis,  Bm.  Dom.  (2d  Ed.)  |  411. 
In  this  last  work  It  Is  said  that  "where  pro- 
ceedings are  Instituted  by  tbe  party  see- 
ing to  condemn  the  property,  and  it  Is  allied 
In  the  petition  that  certain  persons  are  own- 
ers of  the  property  desired,  proof  of  title  is 
dispensed  with,  and  tbe  petitioner  Is  estopped 
to  dispute  the  title  as  alleged  In  the  petition." 
These  authorities  are  in  harmony  with  tbe 
theory  of  our  statute  and  the  logic  of  tbe 
decisions  nnder  those  statutes.   We  must 
hold  that  the  admission  of  the  plaintifr^ 
title  to  the  premises  In  question  In  the  de- 
fendant's petition  for  condemnation  is  con- 
clusive to  this  action.   In  so  fsr  as  the 
early  cases  In  this  court  bold,  or  seem  to 
hold,  to  the  contrary,  they  must  be  deemed 
to  be  overruled.   What  has  been  said  is 
Unilted  to  proceedings  for  condemnatlOQ  to- 
stltuted  by  the  corporation.  But  "where  tbe 
owner  takes  the  Initiative,  and  Institutes  pro- 
ceedings under  the  statute  for  an  obbcss 
ment  of  damages,   *    *    *   be  mast  prove 
bis  title,  unless  It  is  admitted  by  tbe  pro- 
ceedings, as  that  lies  at  the  foundation  of 
the  suit  or  proceedings."   2  Lewis,  Ehn.  I>om. 
(2d  Ed.)  S  440.   See  Walton  v.  Green  Bay. 
W.  &  St  P.  R.  Co..  70  Wis.  414.  36  3i.  W. 
10;  Taylor  v.  C.  M.  &  St  P.  By.  Oo^  81  Wis. 
82, 61  N.  W.  98. 

The  Judgment  of  ttm  circuit  court  la  af- 
flzmed. 
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STATS  «x  tel.  CHICAGO  4  N.  W.  BT. 

CO.  v.  PAULI. 
(Supreme  Court  of  Wlaoonsin.  Oct  24,  1900.) 

1..  OABNISHlIBnT^fllATDm— 0<»I1C0N  IiAW. 

A  ganuahmoit  !■  a  iMciftl  atatutoiy  pro- 
ceediDg  in  dertwatton  of  the  oommon  law,  and 
miist  t>e  sttictlj  panmed  In  order  to  confer 
jurisdktifni. 

2.  Sauk— RBruRir  of  Gabhiseuxnt— Jvbib- 
DicnoM  or  Dbvbkdant— Heabinq. 

Ber.  St.  1898,  fi  8716,  requires  the  officer 
serving  a  garnishee  sonimons  to  return  the  same 
when  he  returns  the  principal  summona  and  to 
state  Uie  das  sonrice  waa  made  on  the  garnishee. 
Section  8718  declares  that  a  copy  of  such  gar- 
nishee summons  shall  be  served  on  the  priocipal 
defeodant  within  the  time  service  was  required 
to  be  made  on  the  garnishee;  and,  if  the  prin- 
cipal defendant  cannot  be  found,  "then  service" 
may  "be  made  upon  him  by  pablication,  as  pro- 
vided in  sections  3712,  3718,  with  like  effect" ; 
and  section  3723  authorizes  the  defendant  in 
the  principal  action  to  dtfend  against  the  gar- 
nishment and  participate  In  the  trial  of  any 
issue  betwem  the  plaintiff  and  the  garnishee  to 
protect  his  interest.  Beld  that,  woere  a  gar^ 
nishee  appeared  and  denied  tbt  indebtedness 
before  service  by  publication  on  the  princliuil 
defendant,  the  justice  had  no  jurisdiction  to  try 
an  issue  on  the  garnishee's  answer,  and  to 
cha^e  him  thereon,  before  completing  service 
on  the  prindpal  defendant,  who  never  anieared 
dor  answered. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Certiorari  by  the  state,  on  relation  of  the 
Chicago  &  Northwestern  Railway  Company, 
against  Fred  W.  Paull,  to  review  a  justice's 
Judgment  against  relator,  as  garnishee.  In  an 
action  by  Paull  against  one  Max  Nurnberg. 
The  JosUce's  Judgment  was  reversed,  and  re- 
spondoit  PauU  an>ealB.  Affirmed. 

It  appears  fnun  the  record  that  Hay  10, 
1001,  Fred  W.  Paull,  as  plalntlff,  caused  a 
sommcMU  to  be  imued  by  William  A.  Hart,  a 
Justice  of  the  peace,  against  Max  Mumb^ 
on  a  demand  of  $71.20,  retomable  May  18, 
1904,  at  9  o*<docfc  a.  m.  at  bis  office.  At  the 
tloae  of  iBBuing  such  summons  the  plalntlff 
therein,  Paull,  subscribed  and  swore  to  and 
filed  an  affidavit  befbre  said  Justice  to  the 
dVect  that  said  summons  had  been  so  Issued 
and  dellrered  to  the  officer  to  be  served ;  that 
the  action  in  which  ^e  same  had  been  Issued 
was  founded  on  contract,  and  that  be  had 
good  reason  to  believe  that  the  relator  bereln, 
tbe  Chicago  ft  Northwestern  Railway  Com- 
pany, was  indebted  to  said  Max  Nurnberg, 
and  had  persinial  pn^ierty,  money,  credits,  and 
eflFects  in  its  possession  or  under  its  control  be- 
longing to  hbn,  and  demanded  that  the  officer 
wbo  should  execute  said  writ  should  summon 
said  Chicago  &  Northwestern  Ballway  Com- 
pany as  garnishee ;  that  said  gamUhee  was 
a  corporatioo  duly  organised  and  existing 
under  and  by  virtue  of  the  laws  of  this  state ; 
and  tliat  suCh  Indebtedness,  property,  mon^, 
credits,  or  effects  moitlDned  were  not  by  law 
exempt  f^om  seizure  and  sale  on  execution. 
TberevpoD,  and  at  the  time  of  filing  sncb 
affldsTit,  tbe  said  Justice  Issued  a  garnishee 
summmis  In  said  action  against  said  company. 


redtlng  flie  isstunce  of  tbe  sDinmons  in  the 
principal  actttm,  and  that  the  same  was  re- 
turnable May  18.  190i^  In  favw  of  tbe  said 
Paull  and  against  said  Max  Numbers,  and 
the  making  of  sudi  affidavit  by  Paull,  and 
requiring  said  company,  as  such  garnishee, 
to  be  and  iqipear  before  said  Justice  at  bis 
office  Mi  the  return  day  of  tbe  summons  at 
9  o'clock  a.  m.,  and  then  and  tbere  to  answer 
under  oath  touching  Its  llablliQr  as  garnlsbee. 
The  constable  returned  the  garnishee  sum- 
mona as  baving  beoi  serred  im  tbe  ccmipany 
May  11,  1004,  and  that  neither  tbe  defendant 
in  the  original  action,  Max  Nurnberg,  nor 
any  agent,  or  attwney,  or  meiaber  ol  bis 
family,  could,  aftw  diligent  search  and  in- 
quiry, be  found  in  tbe  county.  May  18, 1004, 
at  0  o'dock  a.  m.  the  case  was  called  by  the 
Justice,  and  tiie  plaintlfT,  Paull,  aN»eared  In 
person,  and  tbe  principal  defendant,  Max 
Nurnberg,  did  not  appear,  and  an  order  to 
sore  iq>on  bim  by  publication  was  tbereupm 
entered ;  but  tbe  garnishee  company  appeared 
by  an  agent  and  filed  a  wrlttoi  verified  an- 
swer, dmylng  all  and  every  liability  to  tbe 
principal  defendant.  Max  Numb^g,  and  al- 
lied that  it  had  no  moneys,  credits,  effects 
of  any  kind  or  nature,  or  property  in  its 
possession  or  under  Its  oratrol  at  tbe  time 
of  sncb  service  of  the  smnmons  on  the  com- 
pany, due,  or  to  become  dne^  or  belonging  to 
Max  NurnberK  whereiqiKm  the  plaintiff, 
Paull.  totdc  Issne  vpon  said  answer,  and  by 
consent  ct  the  partieB  the  garnishee  actttm 
was  adjourned  to  May  26,  1904,  at  1  p.  m. 
May  26.  1904.  at  1  p.  m.  the  case  was  called, 
and  within  one  hour  Panll  appeared  1^  his 
attorney,  and  after  waiting  an  hour  tbe  case 
was  a|»ln  called,  and  neither  the  garnishee 
company,  nw  Max  Nurnberg  appeared.  There- 
upon evidence  was  taken  tm  behalf  of  Paull, 
and  after  hearing  such  evldoice,  and  <m  the 
day  and  year  lost  mentioned,  tbe  Justice 
found  that  tbe  garnishee  company  was.  at  tlie 
time  of  swing  the  garnishee  summons  on  It 
Indebted  to  tbe  principal  defendant.  Max 
Nnmb^,  in  ttie  sum  of  992  due^  owing,  and 
payable,  not  exempt  from  execution;  and 
thereupon,  and  on  motion  ot  Paull.  the 
garnishee  company  was  ordoied  to  bold  the 
money  subject  to  tbe  further  order  of  the 
court,  and  the  same  was  entered  in  tbe  prin- 
cipal octiiHi.  and  such  garnishee  actton  was 
thereupon  adjourned  to  June  17.  1004,  at 
0  o^dodE  a.  m.,  at  tbe  same  place  and  time 
as  the  pzindpal  action  against  Max  Nurn- 
berg bad  hem  adjourned  to.  Thereupon 
Panll  signed  a  written  notice  dated  May  26. 
1904,  addressed  to  Max  Nurnberg,  thereby 
notifying  him  of  sncb  garnishment,  and  that 
bis  prc^wrty  had  tieen  garnished  to  satisfy 
bis  demand  against  falm  of  $71.20;  and  that 
unless  be  appeared  before  said  Justice  on 
June  17,  1904,  at  9  o'clo<^  a.  m..  Judgment 
would  be  rendovd  against  him  and  his  prop- 
erty sold  to  pay  the  debt,  and  such  notice 
was  published  in  a  new^aper  In  Milwaukee, 
May  27,  1004.  June  17.  190i  at  9  o'clock 
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a.  m.  tbe  Justice  called  said  case,  aod  wlthlo 
one  hour  Paull  appeared  and  tbe  defendant 
Max  Xumberg  failed  to  appear,  wberenpon 
Panli  proved  the  publication  of  tbe  notice 
In  pursuance  of  tbe  order  of  the  Justice  made 
in  tbe  principal  action  May  18,  1904,  and 
thereupon  put  in  evidence  In  support  of  bis 
complaint  and  moved  for  Judgment  thereup- 
on ;  and  tbe  court  ordered  and  adjudged  that 
the  plaintiff  have  and  recover  Judgment 
against  Max  Numherg  for  $71.20  damages, 
$3.86  costs,  and  the  costs  of  the  action,  being 
$10.31,  making  in  all  $85.86.  Tbe  amount 
found  in  tbe  hands  of  the  garnishee  being  in 
excess  of  such  damages  and  costs,  on  moti(m 
of  Paul!  it  was  ordered  that  the  garnishee 
company,  within  10  days  from  June  17,  1»04, 
pay  said  sum  of  $85.86  into  court,  and,  upon 
compliance  therewith,  tbe  railway  company 
be  released  and  discharged.  June  22,  1904, 
Paull  filed  a  bond,  with  surety,  as  required 
by  section  8715  of  tbe  Revised  Statutes  of 
1808,  and,  the  garnishee  having  neglected  and 
refused  to  comply  witb  such  order,  June  28, 
1904,  on  motion  of  Panll's  attorney.  It  was 
ordered  and  adjudged  that  judgment  be,  and 
the  same  was  thereby,  rendered  in  favor  of 
Paull  and  against  the  Cbicago  &  Norths 
western  Railway  Company  for  said  stun  so 
found  of  $85.36.  Upon  making  and  filing  the 
petition  of  the  Chicago  &  Northwestern  Rail- 
way Company,  duly  verified,  October  19, 1904, 
alleging  In  effect  the  facta  aboTe  motioned, 
addressed  to  said  Justice  and  requiring  blm  to 
certify  all  of  the  proceedings  In  said  action, 
and  that  tbe  void  Judgment  against  said  peti- 
tioner be  reversed,  tbe  circuit  coort  on 
November  3,  1904,  ordered  that  a  writ  of 
certiorari  duly  Issue  out  of  said  court  pur- 
suant to  the  demand  of  said  petitioner,  ad- 
dressed to  said  Justice,  and  requiring  tilm  to 
file  such  writ  and  his  return  thereon  with  the 
clerk  of  the  circuit  court  within  10  days  after 
service  thereof  upon  him.  Whereupon  such 
writ  was  issued  by  said  drcoit  court  Novem- 
ber 8,  1004,  and  November  12,  1004,  the  said 
Justice  duly  certified  said  papers  and  proceed- 
ings and  tbe  wbole  thereof,  as  required  by 
said  writ.  Upon  such  retuni  being  made,  tbe 
attorney  for  Paull  moved  tbe  circuit  court  to 
quash  tbe  writ  and  affirm  the  Judgment ;  and 
after  hearing  the  respective  parties,  and  on 
motion  of  the  attorney  for  the  gamlabee,  It 
was  ordered  and  adjudged  that  tbe  Judgment 
rendered  end  entered  against  the  Cbicago  & 
Northwestern  Railway  Company,  as  gar- 
nishee of  Max  Numberg,  for  $85.86,  June  28, 
1904,  by  said  Justice  in  aald  action  be.  and 
the  same  was  thereby,  reroved  in  whole. 
From  that  Judgment,  and  tlie  wbole  ttiereof, 
tbe  said  Paull  brings  this  appeal. 

H.  H.  Hellbron  (Herman  Reel,  of  coun- 
sel), for  appellant   Edward  M.  Hyzer,  for 

respondent 

GAS80DAY.  C.  J.  (after  stating  the  facts). 
Pursuant  to  the  command  of  the  statute,  tbe 
garnishee  summons  requiring  the  railway 


company  '"to  answer  touching"  Its  "liability" 
to  tbe  prindpal  debtor.  Max  Nombers.  "as 
garnishee,"  was  made  returnable  "on  tbe  re- 
turn day  of  sncb  summons"  In  the  principal 
action  of  Paull  a^inst  Numbei^.  Sectloo 
8716,  Rev.  St  1808.   The  statute  also  re- 
quired the  officer  serving  tbe  garnishee  sum- 
mons to  "return  the  same,  with  tbe  affidavit, 
to  the  Justice  at  tbe  same  time"  that  he  made 
"return  of  the  summons"  in  the  principal 
action,  and  to  "state  In  bis  retnm  tbe  day 
service  was  made  on  tbe  garnishee."  The 
statute,  moreover,  required  "a  copy  of  sucb" 
garnishee  summons  to  be  served  on  tbe  prin- 
cipal "defendant  within  the  tlnae  serrire 
thereof  was  "required  to  be  made  on  tbe 
garnishee."    Sectlm  3718,   Rev.   St  189& 
Tbe  same  section  provided  that  If  the  prin- 
cipal defendant  could  not  be  found,  "Ukd 
service"  might  "be  made  upon  him  by  publi- 
cation, as  provided  In  sections  8712,  3713. 
with  like  effect"   The  proceedings  by  gar- 
nishment are  special  and  In  derogation  of  the 
common  law,  and  must  be  strictly  pursned  in 
order  to  confer  Jurisdiction.   Steen  t.  Norton, 
45  Wis.  412,  417;  Edier  v.  Hascbe,  67  Wis. 
653,  658,  659,  31  N.  W.  57,  69.    In  this  last 
case  it  was  expressly  held  that  "in  Justice's 
court  unless  the  garnishee  is  summoned  to 
appear  on  tbe  return  day  of  the  summons, 
*   •    •   the  justice  acquires  no  Jurisdlo- 
tion  In  the  garulsbment  proceedings,  even  ! 
though  tbe  garnishee  voluntarily  appears  I 
therein."   To  tbe  same  effect  McCormi^  ! 
Harvesting  Machine  Co.  v.  James.  84  Wis. 
600,  54  N.  W.  1088;  State  ex  rel.  Weber  t. 
Cordes,  87  Wis.  373,  58  N.  W.  771.    Tbe  rea- 
son for  such  ruling  is  obvious.   To  hold  tbe 
railway  company  as  garnishee,  it  was  es- 
sential for  Mr.  Paull,  In  the  mann»  prescrib- 
ed by  the  statutes,  to  establish,  not  only  his 
claim  against  Numberg,  but  also  his  claim 
that  at  tbe  time  of  serving  the  garnishee 
process  the  railway  company  was  indebted  to 
Numberg,  and  that  such  Indebtedness  was 
not  exempt   from  execution.   Eastlund  v. 
Armstrong,  117  Wis.  304,  887,  S98,  94  N.  W. 
801. 

Tbe  statute  expressly  authorized  "tbe  de- 
fendant in  tbe  original  action,"  Nuraberg.  to 
"appear  and  defend  the  proceedings  agabLot 
the  garnishee  upon  tbe  ground  that  the  in- 
debtedness of  the  garnishee  or  any  property  j 
held  by  him"  was  "exempt  from  eiecnition 
against  such  defendant  or  for  any  other  | 
reason"  was  not  liable  to  garnishment  or 
upon  any  ground  upon  which  a  garnishee 
might  have  defended  tbe  same,  and  might 
"participate  in  tbe  trial  of  any  Issue  betwem 
the  plaintiff  and  the  garnishee  for  the  pro- 
tection of  his  Interests."  Section  3723,  Rev.  i 
St.  1898.  Tbe  same  section  gave  to  the  gar 
nisbee  tbe  option  of  defending  tbe  prindpal 
action  for  the  defendant  by  reason  of  Us 
nonappearance  therein,  but  provided  tbit 
sucb  defense  should  not  preclude  tbe  prin- 
cipal defendant  from  the  right  to  a  new  trla^ 
as  prescribed  by  tbe  atatate.   Id.  JSastlODdT. 
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•AnoBtroiig,  supra.  In  tlie  case  at  bar  there 
was  no  actual  service  upon  the  principal  de- 
fendant, Nurnberg,  who,-  according  to  the  re- 
turn of  the  officer,  could  not  be  found  In  the 
county.  The  constmctiTe  service  by  publi- 
cation was  not  complete  until  June  17,  1904, 
more  than  three  weeks  after  the  justice  had 
assumed  to  determine  the  liability  of  the 
railway  company  as  such  samisbee.  Nnm- 
berg  nerer  appeared  in  the  action,  and  such 
determination  was  prior  to  any  publication. 
It  was  made  In  the  absence  of  the  garnishee, 
who  never  appeared  In  the  action  after  hav- 
ing filed  Its  answer,  which  occurred  a  yreA 
prior  to  such  detemilnatloiL  Under  the  sec- 
tions of  the  statutes  mentioned  and  the  re- 
peated decisions  of  thin  court  we  must  bold 
tbat  such  detmnlnatlon  of  the  liability  of  the 
railway  company,  as  gamtstaee,  by  the  Justloe 
was  without  Jurisdiction  and  void. 

In  pursuance  of  the  stipulation  In  the 
record,  neither  party  Is  to  have  costs  In  this 
court,  except  the  appellant  Is  to  pay  tbe 
fees  of  the  clerk  of  tUs  court 

The  Judgment  of  the  drcnlt  court  Is  af- 
firmed. 


WISCONSIN  TBLBPHONB  CO.  T.  CITT 

OF  MILWAUKBB. 
{Supreme  Court  of  Wisconsin.  Oct.  24,  1805.) 

1.  Tbucfhohe  OiniPAiraEi— Liobhsb  Taxi»- 

VAunnr. 

A  city,  empowered  by  Its  charter  to  con- 
trol and  regulate  its  streets  and  to  prevent  the 
incnmbering  thereof,  has  no  authority  to  exact 
a  license  from  a  telephouB  company  conatmet 
tug  and  maintaining  lines  «a  the  streets  of  the 
ci&  under  the  authority  of  Rev.  St.  1888,  | 
1778,  granting  to  any  telephone  company  the 
right  to  coDStroct  and  operate  lines  on  the 
public  highwaya,  and  can  only  impose  on  the 
company  conditions  within  the  power  expressly 
granted  by  tbe  charter  and  its  general  police 
power. 

[Bd.  Note. — For  cases  in  point,  see  vol.  86, 
CeaL  Dig.  Municipal  Corporations,  S  1368.] 

2.  Baio— UunicxPix  Obdikahoks-Vaudiit. 

A  ei^,  anthorised  by  its  charter  to  control 
and  r^uute  Its  streets,  adopted  an  ordinance 
imposing  an  annaal  license  tax  on  telephone 
companies  operating  lines  on  tbe  streets,  as  an- 
thorised by  Bev.  St.  1898,  |  1778,  granting  to 
telephone  companies  tbe  right  to  operate  UnflS 
on  the  public  highways  on  payment  of  one 
dollar  for  every  pole  maintained  on  the  streets. 
The  ordinance  provided  that  the  revenues  de- 
rived from  licenses  should  become  a  part  of 
tbe  general  dtr  fund.  There  was  nothing  to 
Indicate  that  Uie  license  was  for  supervision, 
and  the  aggregate  amount  songht  to  be  col- 
lected greatly  exceeded  the  expense  of  supei^ 
vldon.  Held,  that  tbe  ordinance  was  a  revenue 
measnre,  and  void  because  not  within  the 
powers  confierred  by  the  charter. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Hunietpal  OorporatlMis,  I  186a] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  the  Wisconsin  Telephone  Com- 
pany against  the  dty  of  Milwaukee.  From  an 
order  ova-ruling  a  demurrer  to  Uu  answer, 
plalntur  appeals.  Beversed. 
lOlN.W^-04 


Appeal  from  an  order  overruling  plain- 
tiff's demurrer  to  defendant's  answer.  The 
complaint  alleges:  In  eCTect,  tbe  Incorpora- 
tlon  of  defendant  as  a  municipal  cor[K>ration, 
the  organization  of  plaintifF  in  1882  under 
the  statutes  of  Wisconsin  then  In  force  and 
the  acts  amendatory  thereof,  being  re-enacted 
into  section  1771,  Rev.  St  1898,  and  that 
said  plaintiff  was  so  organized  for  the  piur- 
pose  of  conducting  a  telephone  business  and 
maintaining  telephone  lines  and  exchanges, 
and  in  order  to  furnish  lines  of  telephone 
communication  to  the  public  throughout  the 
state  of  Wisconsin  and  other  states.  That 
prior  to  the  organization  of  plaintiff  tbe 
Legislature  of  the  state  of  Wlscousin,  in 
prescribing  tbe  powers  of  telephone  corpora- 
tions, enacted  a  law  which  was  re-enacted  by 
■ectlon  1778,  Rev.  St  1898,  wbich  was  held 
by  this  court,  in  Wisconsin  Tel.  Co.  v. 
Osfakosh,  62  Wis.  82,  21  N.  W.  828,  to  apply 
to  the  plaintiff  corporation,  and  that  said 
statute  applies  to  dty  streets  and  authorizes 
a  Wisconsin  tel^hone  company,  including 
plaintiff,  to  construct  aqd  maintain  its  tele- 
phone lines  along  the  streets  of  Wisconsin 
dtles  without  applyii^  for  or  obtaining  from 
any  dty  any  franchise,  and  that  no  such 
dty  has  the  power  to  add  to  or  detract  from 
such  legislative  grant  and  that  the  police 
power  vested  In  said  dty  to  regulate  Its 
streets  can  be  exerdsed  only  in  harmony 
with  said  franchise.  That  under  said  power 
conferred  upon  plaintiff  it  established  In  de- 
fendant, dty  of  Milwaukee,  a  telephone  ex- 
change, which  was  a  part  of  Its  system  of 
tel^hone  lines  and  exchanges  throughout 
the  state  of  Wisconsin,  and  connected  with 
other  exchanges  throughout  the  United 
States.  That  as  a  part  of  plaintiff's  system, 
and  necessary  thoreto,  It  has  erected  poles 
In  defendant  dty  along  the  streets  and  al- 
leys thereof,  and  placed  cross-arms,  so  called, 
thereon  for  the  purpose  of  stringing  wires, 
by  means  of  which  plaintiff  Is  enabled  to 
carry  on  Its  said  business.  That  tbe  poles 
within  the  Ilmlte  of  said  defendant  dty 
number  6,900,  and  plaintiff  Intends  to  con- 
stantly Increase  said  number  as  the  demand 
requires,  and  that  most  of  said  poles  bear 
cross-arms,  ranging  in  number  A>om  one  to 
eight  That  plaintiff  did  not  construct  and 
operate,  and  Is  not  maintaining  and  operat- 
ing, Ito  said  system  within  said  dty  pur- 
suant to  any  grant  of  authority  or  permis- 
sion by  defendant  city,  but  constructed, 
maintained,  and  operated,  and  continues  so 
to  do,  Ita  telephone  system  in  said  dty  by 
virtue  of  tbe  authority  conferred  upon  It  by 
statute  similar  to  and  re-euacted  in  sections 
1771  and  1778,  Rev.  St  1898,  and  without  ob- 
jection on  the  part  of  the  defendant  That 
tbe  poles  and  lines  of  plaintiff  In  said  dty 
are  so  located,  construded,  and  maintained 
as  not  to  Interfere  with  public  travel,  and 
to  no  way  affect  public  safety  or  convenience, 
and  that  platotlff  has  at  all  times  complied 
with  tbe  reqnlrementB  nt  law  resarding  the 
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locattoD.  maintenance,  and  operation  of  Ita 
poles  and  llnea,  and  tbat  Its  syBtm  In  aaid 
dty  Is  safe  and  oonvcinlent  for  pid)llc  we. 
Tbat  Its  vnpert;f  Is  not  assessed  and  taxed 
the  Bame  as  tbe  property  of  Indivldtials,  but 
by  IflglalattTe  aiactmoit  baa  been  exempted 
trom  taxatton,  bnt  reanlred  In  lien  of  taaca- 
lion  to  pay  a  llcsnse  fee  prescribed  by  sec- 
tion 1222a,  Rer.  8t  189a  That  it  bas  at 
all  times  paid  said  license  fee  provided  1^ 
law.  Tbat  on  Fetonary  9,  1904,  defmdant 
adopted  an  ordinance  which  was  thereafter 
approved  and  published  and  whlcSi  defoidant 
claims  has  gone  Into  fmwe  as  a  valid  ordi- 
nance; The  ordinance  la  entitled  "An  ordi- 
nance Kgolatlng  the  construction  and  main- 
tenance of  poles  and  their  attadunents  in 
or  upon  any  street,  lane^  alb^,  sidewalk  or 
tdtj  proporty  within  the  limits  of  tbe  city  of 
Mllwaokee,  Wisconsin,  toe  telegrapb.  tele- 
phone, electric  light  or  otber  poles  In  said 
city,  wcept  poles  owned  by  the  mnnldpalilar 
Itself,  and  providing  a  penalty  'or  tbe  vtola- 
tlm  tbereof."  Sections  1  and  2  of  said  ordi- 
nance provide  tbat  such  poles  shall  be  des- 
ignated by  the  name  of  such  owners  or 
lessees,  and  each  pole  ahall  have  a  distinct 
unmber  not  more  than  10  feet  from  tbe  grade 
of  the  street,  and  that  such  poles  shall  be 
placed,  Enlaced,  erected,  and  maintained 
only  at  sncb  iwlnts  as  shall  be  designated  by 
tbe  board  of  public  works,  and  that  such 
board  sball  keep  In  its  office  an  accurate  rec- 
ord of  tbe  location  of  each  pole  as  designated 
and  permitted  by  it,  and  that  such  board  at 
least  once  a  year  sliall  cause  a  thorough 
count  Inqtectlon,  and  lecwd  of  the  poles 
and  croBB-arms,  and,  if  any  shall  be  found 
defective,  unsnltable,  or  unsound,  it  shall 
notU^  the  owners  or  lessees  to  forthwith  re- 
place the  Bame,  and  it  Miall  be  the  duty  of 
sndi  owners  or  lessees  to  replace  such  de- 
fective, unsuitable,  or  unsound  pole  or  cross- 
arm  within  48  hours.  Sections  8,  4,  and  S 
are  as  follows: 

"Sec.  8.  It  shall  be  the  duty  of  all  such 
owners  or  lessees  on  or  before  the  first  Mon- 
day In  Jnne  A.  D.  1904,  and  annually  there- 
after, to  apply  In  writing  to  the  city  clerk 
for  a  license  to  maintain  for  the  ensuing 
year  the  poles  and  cross-arms  then  erected, 
specifying  the  poles  to  be  maintained  by 
their  designation,  as  provided  for  in  this 
ordinance,  together  with  the  number  of  cross- 
arms  thereon,  and  the  city  clerk  shall  Issue 
such  license  to  such  applicant  upon  presenta- 
tion of  a  receipt  from  the  city  treasurer 
acknowledging  payment  to  blm,  tot  the  use 
of  the  of  Milwaukee,  of  one  dollar  for 
each  and  every  pole  authorized  to  be  main- 
tained thereby,  including  one  cross-arm,  tf 
any,  thereon,  and  ten  cents  for  each  addition- 
al crosB-arm.  Said  license  shall  authorize  the 
maintoiance  of  the  poles  and  crosB-arms  des- 
ignated in  such  application  only,  for  the 
[period  of  one  year,  to  be  computed  from  the 
first  Monday  In  June  of  each  and  every  year 
and  no  longer. 


"Sec.  4.  All  revenues  derived  from  Ucenses 
under  this  ordinance  shall  be  credited  to  and 
become  part  of  tbe  general  dty  fund. 

"Sec  6b  Any  person,  firm,  company  or  cor- 
poration who  shall  violate  any  provlaions  of 
this  wdinanc^  shall  be  subject  to  a  penalty 
of  one  hundred  dollars  for  each  and  evoy 
offense,  to  be  sned  for  and  recovered  In  the 
manner  now  provided  by  law  for  tbe  re- 
covery of  like  penalties ;  and  the  erection  or 
maintenance  of  any  single  pole  or  cross- 
arm  In  violation  of  the  provlslonB  of  this 
ordinance,  shall  constitute  a  distinct  and 
separate  offoue  thereunder." 

That  the  charter  of  the  dty  of  Milwaukee, 
chapter  184.  p.  811,  lawB  of  WiBconain  for 
1674,  and  acta  amendatory  thereof,  confer 
certain  powers  upon  defendant  respeottnc 
regulation  of  the  streets  In  said  defendant  | 
dty,  bnt  that  said  streets  belong  to  the 
public  under  tbe  Oonatltutlon  and  laws  of  I 
the  state  of  Wisconsin.  That  the  state  bai  | 
granted,  by  act  of  the  Leglslatnr^  to  plain- 
tifT  tbe  franchise  and  rigtat  to  uae  sncb  i 
streets  under  section  1778,  Rev.  St-  189S. 
and  tbat  said  defendant  has  no  police  con- 
trol over  its  streets,  azc^  the  police  con- 
trol granted  by  the  provisions  of  its  charter. 
That  the  police  power  granted  to  defendant 
by  Its  charter  ooaten  no  authority  to  pass 
and  enforce  the  ordinance.  That  Uie  ex- 
acti<m  of 'the  llcase  fee  in  said  ordinance  is 
not  authorized  by  law,  nor  by  tiie  provislonk 
of  chapter  184  P-  811,  Lawa  1874,  and  acta 
amendatory  thereof,  miat  said  ordinance 
is  void  as  being  In  contravention  of  the 
Oonstitution  of  the  United  States  and  of  tbe 
Oonstitution  of  the  state  of  Wisconsin.  That 
said  license  fee  spedfled  in  Baid  ordinance 
is  a  tax,  and  tiiat  said  ordinance  vras  not 
passed  with  a  view  of  regulating  plaintiff's 
business  or  pn^rty,  but  for  revaiue  put^ 
poses  only,  and  that  said  lICMise  fee  is 
arbitrary  and  unreasonable  In  amount  Hie 
complaint  further  alleges  that  the  defendant 
threatens  to  enforce  the  ordinance^  vrhldi 
will  cause  a  mnltiplidty  of  suits  and  ir- 
reparable injury  to  plaintiff,  and  praya  tbat 
defendant  be  enjoined,  and  that  tbe  ordi- 
nance be  declared  null  and  void. 

The  answer  admits  tbe  material  allega- 
tione  of  the  complaint,  but  denies  that  the 
poles  are  so  located  and  maintained  as  not 
to  affect  public  safety,  denies  that  the  ordi- 
nance waB  passed  without  authority  of  law, 
and  that  the  exaction  of  the  license  fee  was 
not  authorized,  and  that  the  ordinance  was 
invalid  or  contravenes  any  provision  of  the 
federal  or  state  ctmBtitution.  and  denies 
that  the  license  fee  of  one  dollar  a  pole  Is 
unreasonable. 

Plaintiff  demurred  to  the  answer  for  want 
of  facts  snffldent  to  constitute  a  defense. 

MUler,  Noyes  &  Miller,  for  appellant 
Carl  Runge,  Oity  Atty.,  and  Geo.  B.  Ball- 
hom.  Asst  City  Atty^  for  respondrat 
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KERWIN,  J.  (after  Btating  the  facti). 
Tlie  queBtions  presented  bere  upon  the  taeta 
admitted  by  tbe  demnrrer  are  thns  stated 
tiy  r^pondent :  "First.  Has  the  ulij  auttaor- 
ity  to  exact  a  license  sndi  as  Is  proTlded  for 
In  the  ordinance,  the  enforcement  of  which 
the  appellant  seeks  to  enjoin?  Second. 
Does  tbe  ordinance  in  question  contravene 
tbe  fourteoath  amendment  of  the  federal 
Constitntlon,  and  similar  provisions  of  tbe 
Wisconsin  state  Constitntlon?* 

Tbe  first  proposition  stated  by  counsel 
practically  embraces  the  controverqy  bef<Hre 
ns,  and  we  shall  proceed  to  consider  the 
rlcfbt  of  the  defendant  dty  to  exact  the 
license  fee.  It  is  apparent  from  the  argn- 
ment  of  co tinsel  for  respondent,  as  well  as 
from  the  anthorltles  cited,  that  the  ordi- 
nance Is  sought  to  be  upheld  under  power 
of  the  defendant  city  to  license  the  plain- 
tiff and  exact  the  license  fee  provided  for 
in  the  ordinance.  It  Is,  however,  contended 
that  the  license  fee  is  not  exacted  for  any 
right  or  privilege  conferred  upon  the  plain- 
tiff, but  simply  as  a  police  regulation,  and 
reference  Is  made  to  tbe  provisions  of  the 
fity  charter  conferring  power  to  prevent  tbe 
incumbering  of  streets,  lanes,  and  alleys^ 
and  giving  tbe  city  the  right  to  control  and 
regulate  the  streets,  alleys,  and  public 
grounds  of  said  city,  and  under  these  pro* 
visions,  as  well  as  under  the  general  police 
power,  It  is  contended  that  the  ordinance 
Is  In  the  nature  of  a  iralice  regulation.  No 
power  Is  conferred  upon  the  defendant  un- 
der Its  charter  or  by  any  law  of  this  state 
to  grant  to  the  plaintiff  tbe  privilege  of  con- 
atructlniB;,  maintaining,  or  operating  Its  tele- 
phone lines  upon  the  streets  of  defendant 
city.  This  authority  Is  specifically  conferred 
by  tbe  Legislature  of  this  state,  subject  only 
to  tbe  provision  that  It  shall  not  "obstruct 
or  Incommode  the  public  use  of  any  road, 
highway,  bridge,  stream  or  body  of  water." 
No  authority  is  conferred  upon  the  defend- 
ant to  Impose  any  other  condition  upon  the 
plaintiff,  except  such  as  it  may  lawfully 
impose  under  Its  power  to  control  and 
regulate  the  streete,  alleys,  and  public 
grounds  and  prevent  the  Incumbering  there- 
of, and  Its  general  police  powers.  Beyond 
this  It  has  neither  the  right  to  confer  any 
privilege  npon  the  plaintiff  In  tbe  use  and 
occupation  of  streets,  nor  to  Impose  condi- 
tions. State  ex  rel.  Wisconsin  Tel.  Co.  v. 
(Sheboygan  et  al.,  11]  Wis.  23.  86  N.  W.  657 ; 
MarshfieM  v.  Wisconsin  Tel.  Co.,  102  Wis. 
60i,  78  N.  W.  735.  44  L.  R.  A.  665.  It  la 
very  clear  that  the  defendant  had  no  power 
to  exact  a  license  fee  from  the  plnlntiff 
for  the  privilege  of  constructing,  maintain- 
ing or  operating  Its  telephone  lines .  upon 
tbe  streets  of  defendant  city.  Wisconsin 
Tel.  Co.  V.  Osbkosh,  62  Wis.  S2,  21  N.  W. 
828.  And  It  Is  conceded  on  tbe  part  of  the 
respondent  that  the  ordinance  can  only  be 
sustained  on  the  theory  of  a  police  regula- 


tl<m.  It  will  be  seen,  however,  that  the 
cases  cited  by  respondent  are  cases  where 
the  license  fee  vas  upheld  upon  the  ground 
that  tbe  montcipallty  had  the  right  to  grant 
some  privilege  to  the  company  licensed,  and 
for  the  granting  of  which  a  license  fee  was 
sustained,  or  where  the  purpose  of  the  ordi- 
nance was  to  r^nlate,  and  not  to  license, 
j  Connsel  for  respondent  frankly  concedes  that 
1  the  city  has  no  franchise  to  grant  to  the 
j  plaintiff  and  no  power  to  confer  under  which 
I  the  poles  and  wires  may  be  maintained  In 
I  streets,  but  contends  that  under  the  broad 
I  power  of  regulation  conferred  by  the  Legis- 
lature and  tbe  police  power  It  has  the  rlgtai 
to  make  and  enforce  reasonable  regulations 
for  the  protection  and  safety  of  Its  citizens, 
and  quotes  at  length  from  Western  Union 
Tel.  Co.  V.  Philadelphia  (Pa.)  12  Ati.  144; 
but  the  case  is  not  in  point  upon  the  prt^osl- 
tion  asserted,  for  tbe  reason  that  the  dty 
of  Philadelphia  had  the  power  to  grant  to 
the  company  the  right  to  occupy  tbe  streets, 
and  Impose  upon  tbe  company  such  condi- 
tions and  regulations  as  tbe  municipal  au- 
thorities might  deem  necessary,  and  the 
court  said:  "That  8ucb_  Is  the  relation  of 
tbe  dty  to  the  various  companies  which 
had  been  empowered  to  occupy  Ite  streets 
with  a  view  to  gain  is  to  me  abnndantly 
clear,  and  they  should  not  grudge  a  reason- 
able compensation  for  tbe  space  they  occupy 
and  the  risks  which  sbe  Incurs  on  their 
account" 

Counsel  quotes  from  Chicago,  M.  &  St 
P.  B.  Co.  V.  MUwaukee,  97  Wis.  418,  72 
N.  W.  1118,  to  tbe  effect  that  the  charter 
of  a  corporation  does  not  exempt  It  from 
police  supervision  and  regulation,  which  Is 
true  as  applied  In  that  case,  but  tbe  ques- 
tion here  is  not  one  of  escape  from  police 
regulation,  but  whether  the  ordinance  of 
tbe  defendant  Is  within  it  People  ex  rel. 
New  York  B.  L.  Co.  v.  Squire,  107  N.  T. 
593,  14  N.  B.  820,  1  Am.  St.  Rep.  803,  clearly 

'  Involves  a  regulation  under  a  statute  of 
New  York  concerning  such  companies,  and 
which  provided  for  the  removal  of  such 
wires  and  cables  from  tbe  surface  of  tbe 
streets  and  laying  the  same  under  ground, 
and  the  court  said  (page  602  of  107  N.  Y., 

I  page  823  of  14  N.  a  [1  Am.  St  Rep.  893] ) : 
•The  claim  that  this  law  is  void  because  It 
imposes  a  tax  on  the  companies  referred  to 
cannot  be  maintained.  The  act  of  1884  Im- 
poses tbe  duty  upon,  such  companies  to  re- 
move and  cause  to  be  laid  underground  all 
such  wires  and  cables  as  are  required  In 
their  business,  and  there  Is  no  reason  why 
such  companies  should  not  be  subjected  to 
the  payment  of  all  expenses  incurred  in  the 
construction  of  works  required  to  carry 

\  on  their  own  business."   In  State  ex  rel. 

]  Wisconsin  Tel.  Co.  v.  Janesville  Street  H. 

I  Co..  87  Wis.  72,  57  N.  W.  970,  22  L.  R.  A, 

I  759.  41  Am.  St  Rep.  23,  tbe  question  Involv- 

I  ed  under  the  ordinance  was  one  of  reason- 
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able  reg:tilatloD.  The  ordinance  provided  for 
the  location  and  use  of  electric  wires  In  the 
streets,  reasonable  safeguards  for  the  same, 
and  a  penalty  for  the  violation  of  the  reijula- 
tlon.  No  license  fee  whatever  was  exacted. 
It  was  purely  a  regulation  requiring  safe- 
guards and  providing  a  penalty  for  failure 
to  furnish  the  same.  Marshfield  v.  Wis- 
consin TeL  Co.,  102  Wis.  604,  78  N.  W.  735, 
44  L.  B.  A.  606,  involved  the  question  of  the 
clt7'8  Tight  to  control  Its  streets  and  pro- 
hibit the  incumbering  of  the  same,  and  it 
was  held  that  under  this  power  the  cl^  had 
the  right  to  prevent  the  incumbering  by 
tel^hone  poles  certain  of  its  streets  In  the 
exercise  of  a  reasonable  discretion,  and  that 
the  common  council  bad  a  reuonable  dis- 
cretion in  the  location  of  such  poles.  The 
dominant  purpose  of  the  street  being  for 
public  passage,  anj  appropriation  of  it  by 
iQglsIatlTe  sanction  to  other  objects  must 
be  deemed  to  be  in  subordination  to  this 
USB.  The  dedslon  only  goes  to  the  extent 
oC  authorising  a  leasooable  regulation  on 
the  part  of  the  d^.  In  Baltimore  r.  BalU- 
mora  T,  &  G.  Co.,  166  U.  S.  673,  17  8up.  Ot 
696.  41  Ii.  Bd.  1160,  tt  was  held  that  the 
street  railway  tempany,  occupying  the 
streets  by  i»wmls8iOD  of  the  municipality, 
was  subject  to  reasonable  regulations  by 
subsequent  ordinances,  and  that  the  city  did 
not  exhaust  its  power  of  relation  by  one 
exercise  of  it  In  Phlladelpliia  v.  Western 
U.  T.  Co.,  11  Phila.^,  the  telegraph  com- 
pany commenced  tlie  constmction  ot  a  new 
line  on  the  streets,  and  the  city  sought  to 
regulate  such  construction.  Its  right  ot 
r^ulatlon  was  sustained  on  the  ground  that 
the  telegraph  company  was  occupying  the 
streets  by  pwmlsslon  ot  the  city  undw  the 
restriction  that  it  should  not  use  the  streets 
of  Philadelphia  without  the  consent  of  the 
mayor  and  city  council  first  had  and  obtain- 
ed. The  cases  generally  dted  by  counsel 
for  respondoit  from  Pennsylvania  and  from 
the  Supreme  Court  of  the  United  States  up- 
on appeal  from  that  state  turn  upon  the 
laws  of  that  state,  which  authorize  muulci- 
palltles  to  grant  permlwlon  to  such  com- 
panies to  occupy  the  streets  and  Impose 
such  conditions  and  regulations  as  the  munic- 
ipal authorities  may  deem  necessary.  No 
such  imwer  is  conferred  upon  municipal 
corporations  In  Wisconsin.  State  ex  rel. 
Wisconsin  Tel.  Co.  v.  Sheboygan  et  al..  Ill 
Wla.  23,  86  N.  W.  657.  Ash  v.  People,  11 
Mich.  347,  83  Am.  Dec.  740,  upholds  the 
right  of  the  city  of  Detroit  to  pass  an  ordi- 
nance prohibiting  the  keeping  of  stalls  for 
the  sale  of  fresh  meats  outside  of  the  public 
markets  without  license  and  payment  of 
license  fee  under  Its  charter,  which  express- 
ly empowered  the  common  council  to  license 
and  regulate  butchers  and  the  keepers  of 
shops  and  stalls.  Marmet  v.  State,  46  Ohio 
St  63,  12  N.  E.  468,  Is  a  case  where  right  to 
license  is  upheld  under  express  legislative 


authorlt7  given.  Also  in  State  r.  H»t>d.  j 
29  Iowa,  123,  power  was  conferred  u^n  tbe 
city  to  license.   In  St  Louis  the  title  to  tbe 
streets  being  In  the  city,  and  the  chairter 
giving  the  right  to  Ucenae,  tax,  and  rc^Liie 
telegraph  companies.  It  was  held  tbat.  the 
city  having  the  right  to  grant  the  use  of  tin 
streets  to  telegraph  companies.  It  regulates 
the  use  when  it  prescribes  the  terms  and 
conditions  upon  which  they  shall  be  used 
The  case  turns  upon  the  power  of  the  city 
to  grant  the  right  to  use  the  streets  to  the 
telegraph  company.   St  Louis  v.  Western 
U.  T.  Co,  148  U.  &  465,  13  Sop.  Ct.  HtHi.  i 
37  U  Bd.  SIO.  I 
But  we  will  not  further  extend  dteeossioi  j 
of  cases  cited  by  respondmt  It  Is  manlfesc  I 
they  do  not  siq^ort  tlie  proposition  tbat  the  i 
defendant  has  authority  to  exact  a  license  | 
such  as  Is  provided  for  in  tbe  ordinance  ia  j 
question.  The  power  rests  In  the  state  to  ! 
determine  what  occupation  shall  be  licensed,  j 
WlBcmisln  TeL  Co.  y.  Oshkosh.  02  Wla.  3S. 
21  N.  W.  828;  State  ex  reL  Wisconsin  TeL  j 
Go.  T.  Sheboygan  et  al.,  Ill  Wla.  23,  86  N. 
W.  667;  Oooley's  Con.  Lim.  CIth  Ed.)  p.  m.  ' 
And  it  is  not  claimed  that  any  power  has 
been  granted  to  tbe  defen^nt  by  the  Legi»- 
iature  to  license  the  plaintifl,  nor  Is  it  clainH 
ed  that  tbe  plaintiff  has  failed  to  comply 
with  all  regulaUoDB  respecting  Its  use  of  the 
streets,  or  that  it  has  violated  tlie  law 
granting  it  the  right  to  occupy  the  atreeti 
by  obstructing  or  in  any  manner  Interfering 
wltb  the  public  nse  of  tlie  streets  of  defend- 
ant  And,  no  poww  having  be&a  d^^ated 
to  defendant  to  license  plaintiff.  It  conld  not 
exact  a  license  fee  as  a  means  of  raising 
revenue  Wisconsin  Tel.  Co.  v.  Oshkosh. 
supra;  State  ex  rel.  Wisconsin  TeL  Ca  r. 
Sheiwygan  et  ai.  supra;  Harshfleld  t.  Wis- 
consin TeL  Co.,  102  WhL  604,  78  N.  W.  73^ 
44  L.  B.  A.  666;  State  ex  reL  Wisconsin  Tel. 
Co.  V.  Sheboygan  et  al.,  114  Wis.  505.  W 
N.  W.  441;   Ulchigan  Tel.  Go.  v.  Bentoo 
Harbor,  m  Mich.  51%  80  N.  W.  386.  47 
L.  B.  A.  104.  But  It  Is  claimed  that  the 
ordinance  is  a  regulation,  and  not  a  revenue 
measure,  and  that  it  may  be  sostalned  upon  | 
the  theory  that  tlie  defendant  has  the  right  i 
to  impose  such  fee  for  supervision  and  in- 
spection under  the  police  power.  Whetha 
the  city  has  power  to  impose  any  fee  upon 
tbe  plalntlCT  for  Inspection  and  supervisioD 
1b  not  necessary  to  decide,  and  we  do  not 
decide.  In  this  case,  because  It  is  clear  that 
the  ordinance  was  passed  for  no  such  pur- 
pose, but,  on  the  contrary,  was  an  attempt  j 
to  charge  plaintiff  for  the  privilege  of  main- 
taining Its  poles  and  wires  in  the  streets. 
If  the  city  had  power  to  grant  any  privil^es 
In  the  streets  to  tbe  plaintiff,  or  had  express 
authority  from  the  Legislature  to  license 
the  plaintiff  so  as  to  bring  Its  case  within 
tbe  authorltleB  cited,  the  respondent's  posi- 
tion would  be  quite  different   But  as  be- 
fore observed,  the  defendant  had  no  right 
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or  priTOege  to  grant  to  the  plaintiff,  and  no 
power  to  prevent  Ita  nse  of  the  streets  In 
a  reasonable  manner  conslBtrat  with  the 
public  ose,  and  the  proTlslons  of  the  ordi- 
nance set  ont  in  the  statement  of  facts 
abow  that  It  Is  a  rerenne  measnr^  and  not 
a  regulation. 

Tbe  ordinance  requires  telephone  and  tele- 
grnph  companies  to  apply  annually  for  a  li- 
cense to  maintain,  for  the  ensuing  year,  the 
poles  and  croBS-arms  then  erected,  and  pro- 
vides for  paymcmt,  for  the  use  of  the  city, 
of  one  dollar  for  each  and  evecy  pole  author- 
ized to  be  maintained  th^by.  The  ordl- 
nance  further  provides  that  all  revenue 
derived  from  such  license  shall  become  part 
of  the  general  city  fund,  and  Imposes  a  pen- 
alty for  any  violation,  and  farther  provides 
ttiat  the  erection  or  maintenance  of  any 
Blngle  pole  or  cross-arm  in  violation  of  the 
provisions  thereof  ^11  constitute  a  distinct 
and  separate  offense  thereunder.   The  plain 
Import  of  this  ordinance  Is  ttiat  it  grants 
tbe  privilege  to  telephone  and  telegraph 
companies  to  occupy  the  streets  of  defend- 
ant city  with  their  polM  and  cross-arms 
In  eonsidrntlon  of  the  license  fee  oacted: 
Neuman  v.  State.  76  Wis.  112.  4S  N.  W. 
30:  Chllvers  v.  Pec^le,  11  Mich.  43;  Home 
Ins.  Co.  V.  Angosta.  SO  Oa.  630.   There  is 
nothing  m  the  ordinance  indicating  that  the 
fee  Is  exacted  for  Inspection  or  svpervlslon. 
or  that  it  will  be  need  for  such  purpose,  or 
that  any  such  amount  Is  necessary  to  defray 
tbe  expense  of  such  Inspection  and  supervi- 
sion, and  tt  is  quite  obvious  that  the  aggr^ 
gate  amount  sought  to  be  collected  would 
be  far  beyond  the  reasonable  ezpoise  of 
such  inspection  and  supervision.   We  think 
it  safe  to  say  that  any  reasonable  cost  of  in- 
spection and  snpervislon  would  not  exceed 
one-tenth  of  the  revenue  chargeable,  accord- 
ing to  tbe  terms  of  the  ordinance.  True, 
where  the  power  to  license  exists,  a  reason- 
able discretion  Is  vested  in  the  municipality, 
but  courts  have  a  right  to  look  Into  ordi- 
nances with  a  view  of  determining  whether 
they  are  passed  for  the  purpose  of  revenue, 
although  sought  to  be  upheld  as  police 
regulations.   Bven  If  the  city  had  the  right 
to  Impose  reasonable  charges  for  inspection 
and  supervision,  it  should  not  be  permitted 
under  the  guise  of  such  power  to  collect 
large  amounts  of  revenue  for  the  benefit 
of  the  cltr  regardless  of  the  amount  neces- 
sary for  such  inspection  and  supervision. 
And,  where  the  court  can  clearly  see  that 
revenue  and  not  regulation  is  tbe  aim  and 
not  the  Incident,  and  no  power  Is  given  to 
license  tbe  occupation,  the  ordinance  is  void. 
Wisconsin  Tel.  Co.  v.  Osbkosh,  62  Wis.  32, 
21  N.  W.  828;  State  ex  rel.  Wisconsin  Tel. 
Co.  V.  Sheboygan  et  al.,  Ill  Wis.  40,  41, 
86  N.  W.  657;  Postal  T.  C.  Co.  t.  Taylor, 
192  XT.  S.  64,  24  Sup.  Ct  208,  48  L.  Bd.  342; 
Michigan  Tel.  Co.  v.  Benton  Harbor,  121 
Mlcfa.  512.  80  N.  W.  886,  47  L.  B.  A.  104; 
Mayor,  ete„  v.  Second  Ave.  B.  Oo„  82  N.  T. 


261;  Memphis  T.  American  Bz.  Oo.  (Tenn.) 
52  S.  W.  172. 

It  follows  from  what  has  been  said  that 
the  order  must  be  reversed. 

The  order  of  tbe  court  below  Is  reversed, 
and  the  cause  remanded,  with  Instmctloai 
to  sustain  tbe  demnrrer. 


MORE  et  al.  v.  HILWAUKEB  MONUMENT 

CO. 

(Supreme  Court  of  Wisconeln.   Oct.  24.  lOOS.) 

1.  GonTRaor—FEBroBUANCE— Extra.  Wobk. 

Where  a  contract  required  platntllh  to  fur- 
nish the  Btone  for  a  mausoleum  according  tt> 
plana  and  speclficatioas  consisting  of  blue  prints 
and  drawingB,  one  of  which  represented  a 
cross-section  of  the  structure,  sbowmg  a  "gran- 
ite floor"  under  the  catacombs,  and  one  of  the 
plalntiffiB  testified  that  they  did  not  estimate 
any  granite  under  the  catacombs  until  after 
attention  was  called  to  it  "by  tbe  plans  which 
were  sent  on,"  plaintiffs  were  not  entitled  to 
charge  for  soch  gnnlte  as  extras. 

2.  Same. 

PlalDtilfB  agreed  to  furnish  the  stone  for 
a  mausoleum,  according  to  plans  and  speclSca- 
tlons.  On  the  blue  prints  submitted,  carving 
was  In^cated  on  certain  ston^  by  fine  white 
lines  and  tracery,  whicb  was  only  Intended  to 
indicate  senerally  the  character  of  the  carving, 
which  was  specifically  shown  by  workii^  models 
and  detailed  drawings  thereafter  submitted,  as 
provided  In  ttie  contract.  Held  that,  the  models 
and  drawings  furnished  being  in  accord  with 
the  general  character  of  the  carving  (ndicated 
on  the  hlue  prints,  plaintiffs  were  not  entitied 
to  extra  compensation  because  of  the  elaborate- 
ness of  the  earvliwi  required  by  the  models. 
8.  Same — Bbsaeaqk. 

Where  a  contract  to  furnish  stone  for  a 
mausoleum  provided  for  delivery  to  defendant 
at  the  place  where  the  mausoleam  was  to  be 
erscted,  defendant  was  entitled  to  deduct  the 
reasonable  coat  of  repairing  two  vases,  required 
by  the  contract,  which  were  broken  in  transit 
before  delivery. 

4.  Apfeai^Bbiefs— RxpararnrQ  Evidkncb. 

Where  the  questions  on  appeal  were  largely 
qaestions  of  fact,  the  reprinting  of  a  large  part 
of  the  evidence  m  appellants'  brief  constituted 
a  violation  of  Supreme  Court  rule  9  (59  N.  W. 
v),  providing  that  no  extended  discussion  of 
a  mere  question  of  fact  is  permissible  In  any 
brief,  but  that  tbe  brief  must  refer  to  the  print- 
ed case,  where  all  tbe  evidence  bearing  on  such 
leading  facts  or  conclusions  may  be  found. 

5.  Costs— Appeai.— Pbinting  Bbiefs. 

Under  Laws  1905,  p.  589,  c.  305,  I  1,  lim- 
iting the  amount  to  be  allowed  for  printing  on 
appeal  to  150  pages,  where  appellants'  case 
contained  more  than  that  number  of  pages,  the 
infraction  of  Supreme  Court  rule  9  (69  N.  W, 
v),  prohibiting  the  reprinting  of  evidoice  In  the 
brief,  was  immaterial. 

.^tpeal  from  Superior  Court;  Milwaukee 
Oonnty;  J.  O.  Lndwig.  Judge. 

Action  by  C  H.  More  and  another  i^lnst 
the  Milwaukee  Mimument  CcHupany.  From 
a  Indgment  In  favor  of  plalntifb,  defendant 
appeals.  Modified. 

The  plaintiffs  are  stonecutters,  at  Mont- 
peller,  Vt  The  defendant  is  a  corporation 
engaged  In  manufacturing  monuments  In  the 
city  of  Milwaukee.  May  15. 1895,  tbe  defend- 
ant made  a  written  contract  with  the  execn- 
tors  of  tbe  estate  of  Valentine  Blats  to  fui^ 
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Qlsh  materials  and  erect  a  mausoleum  In 
Forest  Home  Cemetery,  at  Milwaukee.  June 
,8, 1895,  the  plalutUEs  made  a  written  contract 
with  tbe  defendant  to  furnish  and  cut  tbe 
atone  for  said  maosoleum,  and  deliver  tbe 
same  tab.  cars  at  Layton  Park  Station, 
Milwaukee  connt7,  in  accordance  with  the 
plans  and  specifications  therefor,  for  the  sum 
of  f 16,900.  This  contract  contained  the  fol- 
lowing clause:  "(8)  The  Milwaukee  Monu- 
ment Ga  agree  to  famish  free  of  cost  to 
Cfaaa.  H.  More  &  Ca  full  plans,  specifications, 
and  models  for  tbe  propw  understanding  and 
execution  of  tbe  work,  and  to  do  so  without 
delay ;  otherwise,  Gtaas.  H.  More  &  Co.  shall 
not  be  held  to  their  agreement  as  to  time." 
The  complaint  alleged  performance  of  this 
contract  by  tbe  plaintiffs,  and  also  the  per- 
formance of  extra  wortc,  caused  by  changes  tn 
the  plans,  amounting  to  $831,  and  admitted 
the  rec^pt  of  paym»its  thereon  amounting  to 
114,961.87,  and  an  allowance  ct  $100  to  tbe 
defendant  for  ironing  the  floor  stones  of  the 
rault,  making  a  total  credit  of  $15,061.87, 
and  demanded  Judgment  against  the  dtfoid- 
ant  for  tbe  balance.  Tbe  defendants  answer 
denied  that  any  changes  In  tbe  plans  .and 
specifications  were  made,  and  denied  that 
any  extra  work  was  performed,  except  two 
itenis  amounting  to  $126,  and  allied  that  It 
bad  made  payments  exceeding  the  amount  ad- 
mitted bf  tbe  .plaintiffs  in  tbe  sum  of  $82.25. 
Tbe  answer  also  contained  a  connterclaim  tor 
damages  caused  by  alleged  Impotect  woik- 
manshlp  and  delay,  amounting  in  all  to  $1.- 
481.9a  To  tiilfl  counterclaim  tbe  plalntlfla 
pleaded  a  general  denial.  The  issues  were  re- 
ferred, and  tbe  referee  found  that  the  plaintiffs 
furnished  and  dellToed  atone  In  accordance 
witii  tbe  contract,  and  were  entitled  to  tbe 
contract  price  of  $16,800;  that  extra  work 
was  required  and  performed  by  ttie  plalntUts 
to  tbe  amount  of  $881,  making  ttie  total 
amount  due  to  tbe  plaintiffs  $17,181;  that 
there  had  beea  paid  thereon  tbe  sum  of  $14,- 
961.87  in  cash,  and  freight  bills  paid  by  tbe 
defendant  over  and  above  tbe  admitted  allow- 
ance of  $100,  making  a  total  credit  to  tbe  de- 
fOidant  of  $16,061.87.  Dpon  the  counter- 
claim the  referee  found  that  tbe  defendant 
was  obliged  to  expend.  In  earring  certain 
stones  80  as  to  make  them  conform  to  the 
idans  and  spedflcations,  sums  amounting  In 
all  to  $n2JE0,  and  that  defendant  was'  also  en- 
titled to  credit  for  $15.70  for  castings,  for 
rubbing  floors,  and  for  chilled  iron;  also  to 
credit  for  $00.67  for  a  car  load  of  granite  at- 
tached and  held  by  the  plaintiff  in  Vnmoat ; 
also  to  credit  tot  $91.61  for  the  expenses  of  a 
trip  made  by  one  of  defendanfa  employtt 
to  Vermont.  The  referee  found  that  tbe  de- 
fendant was  entitled  to  no  allowance  for  de- 
lays, and  reported  that  the  plaintiffs  were  en- 
titied  to  judgment  for  $1,708.65,  with  Interest 
The  court  modified  this  rc^rt  by  allowing  the 
defMdant  $82.25  additional  for  freights  paid, 
and  altered  Judgment  for  the  plaintiffs  for 


t  $1,616.40,  with  Interest  and  oosti^  ud  the  de- 
fendant appeals. 

Turner,  Huntw,  Pease  is  Turner,  tor 
pellant  McKltoy  *  Bacbweller,    Cor  xe- 
siiondenta. 

WINSLOW,  J.  (after  stating  the  facts). 
The  appellant  attec^s  all  of  the  items  of 
alleged  extra  watk  allowed  to  die  plaintiffs 
by  the  referee,  amountb^  to  $831.  except 
two  items  thereof,  as^gating  $125;  and  tlie 
first  question  to  be  consld^^d  is  as  to  the 
correctness  of  tbe  Items  so  challenged.  Two 
of  these  Items  in  dispute,  amoimting  to  $50(1, 
are  for  tbe  extra  expense  of  carving  five 
stones  at  $100  each;  and  tbe  remaining  three  i 
items,  amounting  to  $206,  are  for  aix  alleeed 
extra  stones  under  tbe  catacombs,  and  tbe  I 
cutting  and  Joining  tboeof.  The  tfalntlffS 
claim,  and  the  court  found,  that  all  of  these 
Items  were  pKq>arly  extras  and  not  Included 
In  the  contract 

As  to  the  alleged  extra  stone  under  the 
catacomba,  we  can  entertain  no  doobt  that  tbe 
testimony  Is  entirely  Insnflldent   The  cm- 
tract  was  to  furnish  sttme  in  accordaBce  with  j 
the  plana  and  spedflcatloiis.  These  plans  j 
and  q»eclflcatlons  condtted  of  csTtalu  blue- 
prints and  drawinga,  all  of  wtddi  are  In  e?i-  j 
dence.  and  the  correctDeas  of  whldt  la  not  at- 
tacked. np<m  one  ct  these  blue  prints,  whiefa 
repraseola  a  cross-section  of  the  slriMHure, 
tb«e  appears  a  floor  under  the  catacomba. 
which  is  distinctly  marked  "granite  floor.* 
The  only  other  evidence  on  the  qneatlon  was  ! 
that  of  tbe  plaintiff  More^  who  testified  that 
"we  did  not  estimate  any  stone  nzMler  the 
catacomb— tibat  la,  any  granite — until  our  at- 
tention was  called  to  It  1^  tbe  plans  trttldi 
wwe  sent  on  from  them.  I  remember  Mr. 
Lohr  [defendant's  envlOTA]  maklns  a  ^tdi 
of  the  floor  and  stone  under  the  catacomb, 
when  be  was  here,  from  which  we  estimated. 
I  do  not  think  those  stones  could  have  been 
shown,  nor  that  we  estimated  them,  so  that 
we  called  thrtr  attenticn  to  these  sttmes  and 
notified  them  Just  what  they  would  oosL" 
From  this  testimony  It  very  dearly  anwaxs  i 
that  the  stones  named  were  indicated  in  the 
plans  and  specifications  in  accwdance  with 
wbldi  the  plaintUf  B  contracted  to  do  the  work. 
Such  being  the  case,  It  can  make  no  difference 
that  the  plalntllfs  in  their  preliminary  figur- 
ing overlocAed  the  flow  or  failed  to  estimate 
it.  In  tbe  absmce  of  fraud  or  mistake  (and 
Qoae  la  claimed),  the  plans  and  aiieGlflcatloDs 
must  govern. 

As  to  the  claim  for  $500  for  alleged  extra 
carving  jipoa  five  stcoies,  different  omsldera- 
tions  Apply  i  but  we  conclude  that  the  evidence 
fails  to  stvport  this  claim  alsa  XSpen  tbp 
blue  prints  carving  was  Indicated  upon  these 
stones  by  fine  white  lines  and  tracery,  wbidi, 
however,  vrere  only  Intended  to  indicate  gen- 
erally tbe  character  of  the  carving;  and  not 
intended  to  oonstftnto  a  distinct  drawing 
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from  which  the  earring  could  be  done,  nor  did 
ther  in  fact  do  so.  This  is  very  certain  from 
the  erideoce  and  from  lnsi>ectlon  of  the  bine 
prints  themselves.  They  indicated  simply 
that  there  was  to  be  carving  of  a  certain 
general  character,  and  that  there  must  be 
further  detailed  drawings  and  models  before 
it  coiild  be  executed.  This  Is  rendered  more 
certain,  if  necessary,  by  that  proTlalon  of  the 
contract  which  requires  the  defendant  to  fur- 
nish "fall  plans,  specifications,  and  models 
for  the  proper  understanding  and  execution 
of  the  work."  The  models  here  spoksi  of  re- 
ferred to  fuU-slze  models  of  the  earrings,  and 
they  were  furnished  as  the  work  progressed. 
There  was  much  correspondence  concerning 
them;  the  plaintiffs  claiming,  as  they  now 
claim,  that  they  wa*e  of  a  different  character 
and  mord  elaborate  than  the  blue  prints  in- 
dicated. The  evidence  supporting  this  claim 
Ss  veiy  meagre,  and  it  would  hardly  be  profit- 
able to  review  it  We  have  examined  all  the 
evidence  on  the  subject  carefully,  and  are 
forced  to  the  conclusion  that  the  evidence 
veiT  clearly  establishes  the  fact  that  the 
models  and  drawings  furnished  were  in  ac- 
cord with  tile  general  character  of  the  carv- 
ing indicated  upon  the  blue  prints,  except  in 
the  case  of  one  of  the  stones;  and  for  the 
change  In  this  stone  due  allowance  was 
made  In  the  findings. 

It  appears  without  dispute  that  two  granite 
vases  included  In  the  contract  were  broken 
In  transportation ;  but  no  allowance  was 
made  to  the  defendant,  on  the  ground  tliat 
the  defendant  had  failed  to  show  any  liability 
oa  the  part  of  the  plaintiffs  for  them.  We 
have  not  been  able  to  understand  the  theory 
of  this  disallowance.  The  vases  were  a  part 
of  the  contract  and  were  to  be  delivered  at 
Layton  Park.  The  plalntifTs  have  received 
credit  for  the  entire  contract  price,  which,  of 
course.  Includes  the  price  of  the  vases.  Th^ 
were  delivered  in  a  broken  condition,  and 
could  not  be  used  until  repaired.  The  evi- 
dence showed  without  dispute  that  the  cost 
of  repairing  was  $90,  and  presumably  this 
was  the  reasonable  cost  It  did  not  appear 
that  the  railroad  company  made  good  the 
breakage.  Under  these  circumstances  there 
■was  nothing  further  necessary  to  be  shown  by 
the  defendant  The  plaintUfa  had  failed  to 
perform  that  part  of  their  contract  which  re- 
quired them  to  deliver  perfect  vases,  and  the 
defendant  was  clearly  entitled  to  a  deduction 
from  the  contract  price  of  the  amount  reason- 
ably necessary  to  make  the  vases  perfect 
The  Item  of  9d0  should  therefore  have  been 
allowed  to  the  defendant  npm  Its  counter^ 
claim. 

As  to  the  claim  of  defoidant  to  recover 
Sl.159-27  for  recuttlng  a  part  of  the  stone  on 
account  of  alleged-  defective  cutting  thereof 
t>y  the  plaintiffs,  we  find  ourselves  unable  to 
nay  that  the  clear  preponderance  of  the  evi- 
lence  Is  against  the  findings  of  the  referee  i 
ind  court  While  there  Is  much '  evld^ce  j 
to  mpport  the  claim,  there  Is  also  consider-  1 


able  evidence,  and  some  of  It  quite  persua- 
sive In  its  character,  in  support  of  the  find- 
ings. 

The  appellant's  brief  is  unnecessarily  long. 
It  consists  of  more  than  90  pages,  and  reprints 
a  large  part  of  the  evidence.  The  qu^tlons 
Involved  are  merely  questions  of  fact,  and 
rule  0  of  the  rules  of  this  court  (68  N.  W.  v) 
provides  that  "no  extended  discussion  upon 
a  m^e  question  of  fact  will  be  permissible  In 
any  brief  or  at  the  bar,  but  the  brief  must 
refer  to  the  printed  case,  where  all  the  evi- 
dence bearing  upon  such  leading  facts  or 
conclusions  may  be  found."  This  rule  was 
Intmded  to  prevent  the  reprinting  in  the  brief 
of  the  evidence  which  has  once  been  printed 
at  length  in  the  case,  and  to  substitute  there- 
for accurate  referraicee  to  the  pages  of  the 
case  where  Hie  evidence  relied  on  may  be 
found.  Under  the  present  law,  which  limits 
the  amount  to  be  allowed  for  printing  to  160 
pages  (Laws  1906,  p.  689,  c  866,  1  1).  the 
redundancy  of  the  brief  Is  of  no  moment,  be- 
cause the  case  contains  more  than  that  num- 
ber of  pages ;  but  the  infraction  of  the  rule 
is  noticed  for  the  purpose  of  calling  the  at- 
tention of  the  bar  generally  to  the  pn^Kr 
construction  of  the  rule. 

The  Judgment  must  be  modified  by  reducing 
the  plalntlfb*  allowance  for  extra  work  by 
the  sum  of  (706,  and  "**'f'ng  an  additional 
allowance  to  the  defendant  of  $90  on  its 
counterclaim  for  the  broken  vases,  leaving 
the  amount  of  plalntifFs*  Judgment  $820.40, 
with  interest  from  October  11,  1896,  to  the 
date  of  the  Judgment  and  costs  In  the  trial 
court  as  taxed,  amounting  in  all  to  $1,822.46, 
as  to  which  sum  the  Judgment  must  be  af- 
firmed. 

Judgment  modified  as  indicated  In  the  opin- 
ion, and  affirmed,  aa  so  modified;  with  coets 
to  the  ^>pellant 


BTATD  BLTDBNBURGH. 

(Supreme  Goart  of  Iowa.  Oct  26,  1906.) 

1,  Obiminu.  Law— TaiAXi— InsTBucnon. 

On  a  prosecatlon  for  murder,  the  evidence 
relied  on  by  the  state  was  drcnn»tantial,  and 
in  ttw  first  paranaph  of  the  duige  the  court 
instructed  that  the  burden  was  upon  the  state 
to  establish  the  crime  beyond  a  reasonable 
doubt,  and  stated  that  the  presumption  of  In- 
nocencs  oontbued  antU  the  evidence  satisfied 
the  Jury  of  cailt  beymid  a  reasonable  donbt, 
which  was  defined.  Thereafter  the  Jury  was 
told  that  In  order  to  warrant  a  conviction  on 
circumstantial  evidence,  the  fturts  proved  most 
not  only  be  conilBtent  with  guilt  but  incon- 
■istent  with  any  rational  theory  of  Innocence, 
and  in  another  paragraph  the  coart  called  the 
attention  of  the  jury  to  the  specific  matters  of 
fact  essential  to  the  ultimate  fact  of  guilt,  and 
the  Jury  were  told  that  each  separate  fact  most 
be  proven  beyond  a  reasonable  doubt.  Held 
that  defendant  could  not  complain  of  the  re- 
fusal of  an  Instruction  that.  In  order  to  warrant 
a  conviction  on  clrcamstantial  evidence,  each 
fact  In  the  chain  of  dreunistances  must  be 
established  by  competmt  evidenos  bayood  a  rea- 
sonable  doubt 
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2.  Sun. 

On  a  prosecQtlon  for  nrnrder,  wbere  the  evi- 
dence relied  on  hj  the  state  was  drctunstantlal. 
It  was  proper  to  refuse  to  instmct  that  each 
link  in  the  chain  of  circtunstances  should  be 
established  to  the  "entire  BatlsCaction''  of  the 
jury. 

[Gd.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  I 

8.  HoinCIDB— TBUIi— INBTBUOHOII  — Habic- 
X.EBS  EntOR. 

On  a  proaacntlon  for  murder,  Uw  erldence 
rdied  on  by  the  state  was  wholly,  circnmstan- 
tial.  and  the  court  instnicted,  defining  direct  and 
circumstantial  evidence,  and  that.  If  the  facts 
snd  circumstances  satisfied  the  Jary  of  d^end- 
aot's  iruilt  beyond  a  reasonable  ooubt,  a  verdict 
of  guilty  wonid  be  aothorlsed,  and  the  court 
then  stated  the  effect  of  circumstantial  evidence. 
Held,  that  the  giving  of  the  instruction  which 
moitioned  direct  evidence  was  not  prejudic&l; 
the  subsegnoit  fautmctians  havfaiK  pointed  oat 
the  easeotlal  elements  of  the  crime  and  brongfat 
to  the  attention  of  the  Jurors  the  evidence  re- 
lied on  in  proof  of  the  elemental  facta. 
4.  SaUE— BviDENCB—SurFICIBKOT. 

On  a  proaecotion  for  murder  In  the  first 
d^ree,  evi&noe  held  sufficient  to  anstalu  a  om- 
vKtlon. 

I>eemer  and  'Weaver,  3J^  dlwentlng. 

Appeal  from  District  Conrt,  Hardin  Govo- 
tyi  J.  H.  Richard,  Judge. 

The  Indictment  In  this  caee  charged  tlie 
defendant  with  the  crime  of  murder  in  the 
flrat  dc«re&  He  was  convicted  of  the  crime 
as  charged,  aod  from  the  judgment  entered* 
he  appeals.  Affirmed. 

Huff  *  Hnfl,  Magle  ft  Nagle,  and  J.  H. 
Scales,  for  appellant  Chaa.  W.  Mullan, 
▲tt7.  QeiL,  and  Lawrence  De  Qrafl;  Aast 
Atty.  Qen.,  for  the  State. 

BISHOP,  X  1.  Brrore  occurring  Id  con- 
nection with  the  admission  of  evidence  upon 
the  trial  are  complained  of  by  the  appellant, 
and  we  have  been  at  palna  to  examine  the 
record  as  to  each  thereof  to  which  our  at- 
tention has  been  called  In  argument  It  la 
to  be  observed  tiiat  the  trial  was  one  of  ex- 
treme length,  and  It  would  be  strange  If  a 
critical  liupectlon  of  the  record  in  sndi  a 
case  did  not  disclose  some  tracings  of  error. 
We  think  It  must  be  said,  however,  that 
while  some  of  the  rulings  made  In  the  Instant 
case  are  not  free  from  error,  yet  on  the  whole 
nothing  appears  that  would  jnstl^  MB  In  dis- 
turbing tbe  judgment 

2.  It  Is  the  charge  made  In  the  Indlctm^t 
that  the  crime  was  committed  by  means  of 
arsenical  poison  onlawfolly  administered  to 
Jennie  Blydenbnrgh  by  the  d^endant  her 
husband,  and  from  whl<4i  her  death  result- 
ed. The  record  discloses  that  in  respect  of 
proof  of  the  corpus  delicti  and  of  the  guilt 
of  the  defendant  the  state  relied  upon  evi- 
dence clrcnmstantial  In  character.  The  de- 
fendant requested  that  the  jury  be  Instructed 
as  follows:  "To  warrant  a  conviction  on 
circumstantial  evidence,  each  fact  In  tbe 
chain  of  drcnmstances  necessary  to  be  es- 
tablished to  prove  the  guUt  of  the  accnsed 
most  be  proven  by  competent  evidence  be- 


yond a  reasonable  donbt,"  etc:  And  again. 
In  a  farther  request,  tlut  *'eacli  ctrciiinstaziee 
essential  to  the  conclusion  of  tbe  defendants 
gollt  sbonld  be  fully  estabUsbed  In  tbe  same 
manner  and  to  the  same  extent  as  U  tLe 
whole  Issue  rested  upon  It  Ton  must  be 
satisfied  that  each  link  in  the  clwin  of 
circumstances  essential  to  the  oondnslon 
sought  to  be  established  by  the  state  has 
been  fully  proven  beyond  a  reasonable  dooM, 
and  to  yonr  mtlre  satisfaction,  or  yon  mnst 
acqalt"  These  requests  were  refused,  and 
based  tiiereon  error  Is  contended  for.  Direct- 
ing attention  to  tbe  subject-matter  of  tte 
first  of  such  requests,  our  examination  of 
the  record  leads  ns  to  say  that  It  la  not 
necessary  to  a  dlspoettitm  of  the  case  tiiat 
we  enter  upon  any  discussion  of  the  qnestton 
sought  to  be  tiius  raised.  And  tbe  reaswis 
will  be  made  manifest  from  what  foUowa 
In  the  Initial  paragraph  of  the  charge  as 
glvea  tbe  court  instructed  the  Jury  that  "the 
burden  rests  upon  the  state  of  establishing 
the  charge  made  1^  the  evidence  beyond  a 
reasonable  doub^**  eta  And  again  in  the 
third  paragraph  It  was  said  that  tbe  pre- 
sumption of  innocence  continues  "until  the 
evidence  sattsfles  you  beyond  a  reasonable 
doubt  that  the  defendant  Is  guilty  of  the 
crime  durged."  The  meaning  of  tbe  ex- 
presidtm  "reascmable  doubt"  was  tben  de- 
fined, and  counsel  for  appellant  make  no 
question  as  to  eltha-  the  propriety  of  giving 
such  instruction  or  the  correctness  tba-eot 
as  given.  In  a  succeeding  instruction  the 
jury  was  told  that  "In  order  to  warrant  a 
copvicUon  nnda  circumstantial  evidence 
alone,  tbe  facts  proved  must  not  only  be  can- 
slstrat  with  the  guilt  of  the  defendant,  but 
tbey  must  also  be  inconsistent  with  any  ra- 
tional theory  or  hypothesis  of  his  innocence. 
Circumstantial  evidence  Is  just  as  legal  and 
just  as  effective  as  any  other  evidence,  provid- 
ed the  circumstances  established  are  of  sncta 
a  character  and  force  as  to  satisfy  the  minds 
of  the  jury  of  the  defendant's  guilt  beyond  a 
reasonable  doubt"  Now  In  the  seventh  para- 
graph of  the  charge  the  court  called  tbe  at- 
tention of  the  jury  to  the  specific  matters  of 
fact  essential  to  the  ultimate  fact  of  guilt 
and  hence  necessary  to  be  established,  and 
this  was  followed  by  separate  paragraphs. 
In  which  each  of  the  constituent  fact  elements 
of  the  crime  charged  were  In  turn  separately 
considered,  and  in  respect  of  each  thereof 
the  conrt  told  the  jury  that  the  Bq>arate 
fact  so  presently  under  consideration  mnst 
be  proven  beyond  a  reasonable  doubt  before 
the  defendant  could  be  convicted.  Whatever 
may  be  said,  therefore,  as  to  the  rule  of  tbe 
request  It  must  be  apparent  that  tbe  ap- 
pellant Is  In  no  position  to  complain.  In 
respect  of  the  second  request  presented,  tbe 
same  was  properly  refused  for  that  there- 
by It  was  asked  that  the  jury  be  told  that 
each  necessary  fact  must  be  proven  "to  your 
entire  satisfaction."  No  requirement  of  tbe 
rule  goes  thus  far.  Tbe  burden  Is  not  upon 
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the  state  to  prore  gnllt  beytmd  all  donbt 
Proof  b^ond  reasonable  doubt  Is  suffldent 

3.  In  tbe  fifth  Instractlon  given  the 
court  on  Its  own  motion,  direct  and  circum- 
stantial evidence  were  abstractlr  defined, 
and  tba  farr  was  told  that  a  conviction  might 
be  had  upon  evidence  of  either  dass;  also, 
-Uiat  the  two  in  combination  mlg^t  be  relied 
-upon  to  furnish  tbe  reanlslte  proof.  It  was 
then  said  that  If  the  facts  and  dreomstances 
proven  are  snffldoit  to  satisfy  the  minds 
of  the  ]iir7  of  the  guilt  of  the  defendant  be> 
7on4  a  reasonable  doubt  a  verdict  of  gnllt 
wonld  be  anthorlsed.  Then  follows  the  Ian- 
gnage  quoted  by  QS  In  the  preceding  para- 
graph of  this  opinion  hftvliv  reference  to  the 
effld«ic7  of  drcnmstantla]  evldenca  In 
respect  of  this  InBtmctlon,  It  was  Ihe  argn- 
ment  at  the  bar  that,  Inasmuch  as  the  evi- 
dence in  the  case  was  all  drenmstantlBl,  it 
was  error  to  even  make  r^rence  to  the  sub- 
Ject  ot  direct  evidence;  Ooncediiv  that  the 
ultimate  facts  essential  to  gnllt  were  as  to 
each  thereof  sought  to  be  established  wholly 
by  drcnmstantlal  evidence,  still  we  are  of 
opinion  that  out  of  the  giving  of  the  Instruc- 
tion no  prejudice  could  have  arisen  snch  as  to 
require  a  new  triaL  This  is  espedally  true 
when  the  Instruction  Is  read  in  connection 
with  all  the  othns  given  therewitlL  At  best, 
the  attempt  to  define  direct  and  drcnmstan- 
tlal evidence  was  prefatory  In  character, 
and  the  Jury  was  advised  that  a  conviction 
might  be  had  upon  either  alone  or  upon  bolli 
In  conjunctloa  Now,  conceding,  ftuiher,  as 
we  may,  that  It  was  unnecessary  to  make 
reference  to  the  subject  of  direct  evidence, 
we  cannot  believe  that  the  minds  of  the 
Jurors  were  thrown  Into  any  confusion,  as 
tbe  subsequent  InstrucUwis  not  only  pointed 
out  the  essential  elements  of  the  crime,  but 
brought  to  the  attention  ot  the  Jurors  the 
chsraeter  of  the  evidence  relied  upcm  in 
proof  of  such  elemental  fticts,  so  that  it 
must  have  been  apparent  even  to  the  dullest 
mind  that  a  verdict  ot  guilt,  if  such  were 
fbtind,  must  Dot  only  be  predicated  upon  the 
circumstances  of  the  case,  but  that  the  con* 
elusion  thus  to  be  drawn  from  snch  drcum- 
■tances  must  preclude  any  rational  theory 
or  hypothesis  of  the  innocence  of  the  defend* 
ant 

4.  The  argumoit  in  print  filed  on  behalf 
of  appellant  is  devoted  almost  «cInslTely 
to  the  proposition  that  the  verdict  was  not 
warranted  by  the  evidence.  It  is  impossible 
that  we  review  tbe  facta  in  detail.  We  have 
given  to  the  record  that  careful  examination 
which  the  importance  of  the  case  demands, 
and  we  agree  that  there  is  disclosed  suflldent 
evidence  to  warrant  the  verdict  of  gnllt  as 
rendered.  The  defendant  and  the  deceased, 
after  a  very  short  acquaintance,  were  mar- 
ried In  Ohio  In  October,  1902,  and  the  death 
of  the  latter  occurred  In  the  following  May. 
At  tbe  time  of  the  marriage  defraidant  was 
a  widower,  about  88  years  of  age,  and  having 
Hveral  diildren ;  the  deceased  was  a  maiden 


lady,  and  tb»  senior  of  defendant  hy  some 
12  yeanL  She  had  considerable  property, 
among  otiier  things  a  farm  near  Eldora,  tills 
stat^  and  th^  came  to  BIdora  to  live. 
There  Is  evidence  tending  to  prove  that  some 
time  previous  to  her  death,  defendant  pnr- 
diasM  at  a  drug  store  a  quantity  of  **Bou^ 
on  Rats,"  a  polaon  consisting  In  large  part  of 
araenla  On  Sunday,  May  24,  1003,  Mrs. 
Blydenburgh  went  to  diurcb  alone;  the  ap- 
pellant remaiidng  at  home.  While  the  fact 
Is  In  dispute,  there  evidence  tending  to 
prove  that  appellant  prepared  the  dinner,  and 
Out  the  same  was  putaken  of  by  the  family, 
Mrs.  Blydenburgh  included.  Socm  thereafter 
she  was  sdsed  with  a  violent  Illness.  She 
died  within  a  few  days  and  was  taken 
back  to  CHilo  and  there  bnried.  Some  time 
thereafter  her  body  was  exhumed,  and  an 
analyslB  of  the  organs  disclosed  tbe  presence 
of  arsenic  in  considerable  quantity.  The 
evidenoe  for  tbe  state  further  tended  to  prove 
that  tbe  parties  did  not  live  happily;  that 
trouble  arose  out  of  the  matter  of  the  dis- 
position of  her  prt^ierty — aniwllant  desir- 
ing a  transfw  of  a  con^erable  portion  there- 
of to  him.  It  appears,  also,  that  he  had  at- 
tempted to  procure  life  Insurance  on  her  lite 
for  his  benefit  The  conduct  of  defendant 
duriiqc  tbe  aitftness  of  bis  wife  and  In  en- 
deavoring to  take  her  body  away  to  Ohio  the 
same  nls^t  of  her  death  irere  matters  the 
Jury  had  before  them,  and  fimn  tAese  w«-e 
warranted  in  drawli«  inferences  unfavorable 
to  lilm.  This  was  also  true  as  to  some  mat- 
ters of  subsequent  conduct  on  his  part  and  as 
to  stetemento  made  by  him.  As  to  tlie  cause 
of  the  death,  there  is  much  confilct  In  tbe 
evidence.  It  appears  that  tbe  body  was 
^balmed  after  deatli,  and  tiiat  the  fiuld 
used  contained  arsenic.  There  is  evidence, 
however,  tending  to  show  that  while  many 
of  the  organs  of  the  body  were  not  diseased, 
tbe  lining  of  the  ■stomach  was  broken  down 
and  the  tissues  destroyed;  that  such  could 
have  occurred  only  by  the  administration  of 
poison  during  life;  and  that  tbe  ctmdltlon 
was  of  itself  sufficient  to  produce  death. 
On  the  whole,  we  think  the  Jury  was  war- 
ranted in  finding  that  death  was  brought 
about  1^  poisoning,  and  that  the  circum- 
stances snffldently  pointed  to  tbe  defoidant 
SB  the  person  who  administered  tbe  same, 
and  accordingly  that  the  verdict  finding  him 
guilty  ought  not  to  be  Interfered  with.  In 
connection  with  our  reading  of  the  evidence, 
we  have  taken  note  of.  tbe  various  rulli^ 
made  upon  the  trial,  and  find  nothing  from 
which  substantial  pretjtifiioe  can  be  said  to 
have  resulted. 

Having  givoi  the  case  full  consideration, 
we  conclude  that  the  judgment  Is  sumported 
by  the  record,  and  it  is  therefore  affirmed. 

DEBMBR,  J.  (dissenting).  I  cannot  agree  to 
the  foregoing  opinion.  The  testimony  In  the 
case  was  wholly  drcnmstantlal.  If  there  be 
any  doubt  as  to  this,  tbe  fourth  dlvlston  ot  the 
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opinion  demonstrates  beyond  a  peradTenture 
the  truth  of  the  assertion.  Because  of  this 
fact.  It  was  all-Important  that  the  jury  be 
carefully  and  correctly  Instructed  on  all  the 
rules  applicable  to  such  testimony.  While  at 
one  time  this  court  seemed  to  be  committed 
to  the  doctrine  that  the  state  was  not  bound 
to  prove  every  circumstance  necessary  to  a 
conviction  beyond  a  reasonable  doubt — ^that 
it  was  sufficient  If  upon  the  whole  case  there 
was  no  reasonable  doubt  of  the  defendant's 
guilt  (see  State  v.  Hayden,  45  Iowa,  11) — this 
rule  was  so  out  of  harmony  with  the  current 
of  authority  and  so  contrary  to  fundamental 
principles  of  the  common  law  that  in  State 
V.  Cohen,  106  Iowa.  208,  78  N.  W.  867,  75  Am. 
St  Rep.  213,  we  receded  from  that  position 
and  held,  as  I  understand  it,  that,  where  a 
case  depends  upon  circumstantial  evidence 
alone,  each  circumstance  necessary  to  a  con- 
viction must  be  proved  by  the  evidence  be- 
yond a  reasonable  doubt,  and  that  it  is  not 
sufficient  to  Instruct  that,  if  upon  the  whole 
case  no  reasonable  doubt  'odsts  as  to  defend- 
ant's guilt,  he  should  be  convicted.  There 
are,  as  I  understand  it,  but  two  or  three  cases 
anywhere  adhering  to  the  rule  announced  In 
State  V.  Hayden.  In  Illinois  that  rule  Is  still 
adhered  to,  and  perhaps  In  one  or  two  other 
jurisdictions;  but  the  great  weight  of  au- 
thority everywhere  is  to  the  contrary.  I 
shall  cite  but  a  few  of  the  many  cases:  Brad- 
shaw  V.  State,  17  Neb.  147,  22  N.  W.  S61;  Com. 
V.  Webster  (Mass.)  52  Am.  Dec.  722;  Sumner 
V.  State  (Ind.)  36  Am  Dec.  561 ;  1  Starkie  on 
Bvldrace,  671;  Glair  v.  People  (Colo.  Sup.)  10 
Pac.  799;  Marion  v.  State  (Neb.)  20  N.  W.  288 ; 
State  V.  Young  (N.  D.)  82  N.  W.  420;  Pec^Ie  v. 
Alkln  (Mich.)  11  Am.  St  Rep.  512;  Graves  v. 
People,  18  Colo.  170.  32  Pac.  63 ;  People  v.  Ah 
Chung,  54  Cal.  398;  Wade  v.  State,  71  Ind. 
535:  State  v.  Glelm  (Mont)  41  Pac.  998;  State 
V.  Furney  (Kan.  Sup.)  13  Am.  St  Rep.  267; 
Burreirs  Clr.  Ev.  783;  Startle  on  Ev.  aoth 
Ed.)  856,  857;  Garvin  v.  State,  42  Fla.  653, 
29  South.  405;  Stete  v.  Maher.  26  Nev.  465, 
62  Pac.  236;  State  v.  Messimer,  76  N.  0.  886; 
Hodge  v.  Territory  (Okl.)  09  Pac.  1077;  State 
r.  Crabtree  (Mo.  Sup.)  71  S.  W.  137;  Stata  t. 
Fleming  (N.  C.)  41  S.  B.  649. 

In  reading  the  cases  bearing  upon  this  prop- 
osition it  Is  importent  to  remember  that 
there  is  a  manifest  distinction  between  the 
phrase,  "each  link  in  the  chain  of  circum- 
stances relied  upon  by  the  stete,"  or  "each 
circumstance  relied  upon  by  the  stete,"  and 
"every  clrcumsteuce^or  fact  necessary  to  a 
conviction."  It  often  happens  that  the  stete 
Is  not  required  to  prove  each  link  In  the  chain 
of  circumstances  relied  upon  by  It.  for  It 
may  fall  as  to  some  and  still  have  enough  to 
make  out  a  case;  but  every  fact  necessary  to 
a  convIc^oD,  whether  an  essential  element  of 
the  crime  or  not,  must  be  proved  beyond  a 
reasonable  doubt  There  is  a  very  marked 
distinction  between  an  essential  element  of 
a  crime  and  a  fact  or  drcumstence  in  a  chain 
of  drcumatances  essential  to  a  connection; 


hence  the  instructions  glvoi  did  not  cover 
the  point  In  this  case  the  stete  was  attempt- 
ing to  estebllsh  each  element  of  the  offense 
by  circumstantial  evidence,  and  the  jury 
should  have  been  correctly  instmcted  as  to 
the  degree  of  proof  required  to  establWi  each 
of  the  necessary  circumstances. 

I  think  the  first  instruction  asked  by  de- 
fendant, referred  to  In  the  second  division  of 
the  opinion,  should  have  been  given.  The 
matter  here  Involved,  it  should  be  observed, 
relates  to  the  quantum  of  proof,  and  not  to 
the  testimony  whereby  that  degree  of  proof 
is  furnished.  I  admit  that  one  circumstance 
may  be  supported  to  some  extent  by  another, 
but  after  all  each  necessary  fact  mnst  be 
established  beyond  a  reasonable  doubt  Some 
of  the  cases  overlook  this  wy  plain  distinc- 
tion, but  it  should  not  be  disregarded.  Pos- 
session of  property  recently  stolen  Is  no  doubt 
prima  fade  evidence  of  guilt;  but.  If  a  Jury 
has  a  reasonable  doubt  as  to  whether  that  pos- 
session was  honestly  acquired,  then  It  ia  its 
duty  to  acquit  So  In  this  case,  if  the  jury 
had  a  reasonable  doubt  as  to  how  the  pcrison 
came  to  be  found  In  the  body  of  the  deceased, 
or  as  to  any  other  circumstance  necessary  to 
complete  the  "chain"  or  "strand,"  then  It  was 
Ite  duty  to  acquit  I  shall  briefly  refer  to 
some  of  the  cases  In  suppwt  at  my  eonclu- 
Bion. 

In  State  V.  Cohen,  108  Iowa,  208,  78  N.  W. 
867. 76  Am.  St  R^.  213.  Justice  Ladd,  writing 
for  the  court,  after  citing  many  of  the  cases  on 
which  I  rely  and  some  otiiers.  said:  "NevCT^tlK- 
less,  If  conviction  depends  entirely  on  differ- 
ent circumstances,  arranged  llnkwlse,  con- 
necting the  defendant  with  the  crime  charged. 
then  each  and  every  one  of  these  must  be  es- 
tebllshed  b^ond  a  reasonable  doqbt;  for  no 
chain  can  be  stronger  than  Ita  weakest  link." 
Com.  V.  Webst^,  People  v.  Phlpps,  and 
People  V.  Aikin,  supra,  were  each  approved. 
In  the  same  case,  after  disapproving  of  an 
instruction  using  the  phrase  tltat  "the  jury 
need  not  be  satisfied  beyond  a  reasonable 
doubt  of  each  link  in  the  chain  of  circum- 
stances relied  upon,"  It  Is  said  that.  If  the 
Instruction  referred  to  facte  and  dream- 
stances  which  tended  to  estebllsh  ultimate 
facte  upon  which  conviction  depended,  an 
exception  would  not  be  well  founded.  "But 
the  connection  in  which  It  was  used  does  not 
require  that  construction,  and  we  think  It  the 
more  likely  to  have  been  thought  by  the  Jnry 
to  refer  to  facts  and  drcnmstancee  essentlsl 
to  a  conviction,  and  wlilch,  according  to  all 
the  authorities  and  sound  reasraiing,  must  be 
established  beyond  a  reasonable  doubt"  State 
V.  Fumey,  State  v.  Glelm.  Marlon  r.  State, 
Graves  v.  People,  Clair  v.  People,  and  People 
V.  Alkln,  above  cited,  were  each  and  all  ap- 
proved. This,  as  it  seems  to  me,  settles  the 
rule  for  this  state  that  "every  drcumstance 
essential  to  a  conjlction  must  be  established 
beyond  a  reasonable  doubt"  In  Sumner  v. 
State,  supra,  an  instruction  almost  exactly 
like  the  one  asaed  In  this  case  was  asked  and 
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refused  and  revival  was  had  upon  tbls  ground 
alone.    Quoting  from  StarUe.  It  Is  there  said: 
"The  state  Is  bound  to  prove  every  single  Ct> 
cuzQstance  which  is  essential  to  a  conclosion 
In  the  same  manner  and  to  the  same  extent 
as  If  the  whole  Issne  had  rested  npon  the 
proof  of  eacb  Individual  and  essential  clr- 
cnmstances.**   In  Bradshaw  v.  State,  17  Neh. 
IGS,  22  N.  W.  865,  the  court  said:   "As  we 
understand  the  rule  In  cases  of  circumstantial 
«Tldence,  It  Is  necessary  In  cases  of  this  kind 
for  the  state  to  prove  beyond  a  reasonable 
doubt  every  circumstance  which  la  essential 
to   the  conclusion.   •   •   •   xhe  ultimate 
concIuBlon  of  gnllt  Is  drawn  from  certain  es- 
sential facts,  from  which  the  mind  Is  logically 
and  irresistibly  forced  to  Infer  the  main  fact 
to  be  proved.   If  one  of  these  essential  facta 
is  wanting,  the  mind  falls  to  reach  the  con- 
clusion."  In  State  v.  Maher,  25  Nev.  466,  62 
Pac.  236,  an  instruction  very  similar  to  the 
one  asked  in  this  case  was  approved,  the  court 
saying:  "We  believe  it  is  well  settled  that 
every  material  fact  going  to  the  guilt  of  a 
person  charged  with  a  crime  should  be  fully 
established  in  the  same  manner  and  to  the 
same  extent  as  if  the  whole  Issue  rested  upon 
it."    The  Instructions  In  that  case  were 
copied  from  People  v.  Ah  Cbong,  54  Cal. 
where  th^  were  fully  approved  by  the  OalS 
fornia  cot^   In  State  v.  Messlmer,  75  N.  O. 
385,  It  is  said:   **The  rule  In  regard  to  dr- 
cnmstances  is  that  each  circumstance  must 
be  as  distinctly  proved  as  If  the  whole  case 
turned  upon  It"   In  Graves  v.  People,  supra, 
an  Instruction  like  the  one  refused  In  State 
V.  Hayden  was  also  refused,  and  the  Supreme 
Court  of  Colorado,  after  saying  that  the  In- 
struction had  been  approved  In  State  v.  Hay- 
den and  Sackett  on  Instructions  to  Juries,  pro- 
ceeds to  demonstrate  that  the  cases  cited  by 
Sackett  do  not,  with  the  deception  of  an 
IlilDola  case,  support  the  rule  announced  by 
Sackett  The  Instruction  condemned  in  that 
case  was  essentially  different  from  the  one 
asked  In  Qie  present  case,  and  Marlon  t.  State, 
snpra,  was  ai^roved.  In  People  v.  Ah  Cbnng, 
supra,  an  Instruction  like  the  one  asked  In  the 
present  case  was  held  correct   See,  also. 
People  V.  Fhipps,  39  Cal.  826.   It  was  said  in 
these  cases  that  an  Instruction  like  the  one 
asked  In  this  case  was  a  clear  and  intelligible 
statement  of  the  rule.   In  Hodge  t.  Territory, 
supra,  the  true  rule  la  announced,  and  the 
IlUnolB  cases,  as  well  as  State  v.  Hayden,  are 
repudiated.    See,  also.  State  v.  Fnmey  (Kan. 
Sup.)  21  Pac.  213. 

la  Clair  v.  People,  sopra,  there  Is  an  able 
dlscoBsIon  of  the  snbject,  and  with  the 
thotigbt  in  mind  of  the  difference  between 
"each  link  in  the  chain  of  drcnmstances  re- 
lied upon  by  the  state"  and  "each  circum- 
stance  or  fact  necessary  to  a  conviction,"  that 
case  is  very  clearly  an  authority  in  favor  of 
my  position.  It  Is  there  said:  "In  cases 
where  the  conviction  depends  up<m  circum- 
Btantlal  evidence,  it  often  happens  that  one 
or  more  of  the  altlmate  or  eesentlBl  matters  I 


may  very  appropriately  be  called  'clrcum- 
Btances,*  and  such  matters,  whether  spoken 
of  as  'circumstances'  or  as  'facta,*  must  be 
established  by  the  state  beyond  all  reason- 
able doubt"— -citing  Com.  v.  Webster,  6 
Cnsh.  285,  52  Am.  Dea  711.  and  Starkle  on 
Bvidence.  In  State  v.  Glelm  (Mont.)  41 
Pac.  998,  an  instruction  much  stronger  than 
the  one  refused  in  this  case  was  denied,  and 
the  Supreme  Court  of  Montana  reversed  the 
case  for  failure  to  give  It  The  Illinois 
cases  are  disapproved,  and  Thompson  on 
Trials,  I  2514,  is  dted  In  support  of  the 
conclusion  reached.  The  court  said :  "Each 
ultimate  fact  or  circumstance  must  be  proved 
beyond  a  reasonable  doubt"  In  People  v. 
Alkin  (Mich.)  11  Am.  St  Bep.  612.  the  Supreme 
Conrt  of  Michigan,  in  an  able  opinion  by 
Morse,  J.,  took  up  this  question,  and,  after 
disapproving  of  State  v.  Hayden  and  some 
other  cases,  says  that  as  to  "any  proposition 
of  fact  necessary  to  a  conviction  the  state 
must  establish  the  same  beyond  a  reasonable 
doubt"  In  State  v.  Toung,  supra,  Bartholo- 
mew, J.,  writing  the  opinion,  the  court  dis- 
approves of  the  Illinois  rnle.  and  cites  State 
V.  Cohen,  108  Iowa,  208.  78  N.  W.  857.  75 
Am.  St  Bep.  218,  as  an  authority  for  its 
position.  A  modified  rule  is  announced  in 
that  case,  but  the  learned  writer  of  the  opln- 
l<ui  failed  to  distinguish  between  the  quantum 
of  proof  required  and  the  testimony  necessary 
to  furnish  It  That  case  holds  that  when 
facts  are  or  may  be  arranged  llnkwlse,  an 
Instrnctiou  similar  to  the  one  asked  in  this 
case  should  be  given.  It  Is  difficult  to  say 
Just  when  they  do  arrange  themselves  link- 
wise,  but  I  think  they  did  in  the  present  case. 
Marlon  v.  State  (Neb.)  20  N.  W.  238,  Is  also 
In  point  In  Garwln  v.  State  (Fla.)  29 
South.  406,  it  is  said :  "The  established  rule 
in  criminal  cases  Is  that  proof  beyond  a  rea- 
sonable doubt  must  be  had  as  to  all  tacts, 
necessary  to  make  out  the  case  of  the  prose- 
cution"—dtlng  Wharton  on  Hom.  |3  616,  650 ; 
Com.  T.  McKle,  1  Gray,  61,  61  Am.  Dec.  410; 
Com.  T.  Kimball,  24  Pick.  366,  35  Am.  Dec. 
826;  State  v.  Taylor,  Houst  Cr.  Cas.  436. 
See,  as  further  sustaining  these  views,  IT.  S. 
T.  Wright  (G.  O.)  16  Fed.  112;  1  Bishop's 
New  Crlm.  Proa  1076;  People  v.  Foley,  64 
Mich.  148,  31  N.  W.  94 ;  Jones  v.  State,  107 
Ala.  88,  18  South.  '237;  Holloway  v.  Com. 
11  Bush.  844;  Adams  v.  State,  31  Ohio 
St  462;  State  v.  Meyer,  58  Vt.  457,  3  Atl. 
185;  Territory  v.  Lopez,  8  N.  M.  156,  2  Pac. 
364,  Black  V.  State,  1  Tex.  App.  868;  Harri- 
son T.  State,  6  Tex.  App.  42;  State  v.  Crane, 
110  N.  C.  530.  IB  8.  B.  281 ;  People  T.  Eckert 
19  Cal.  608. 

These  cases,  and  more  which  might  be 
dted,  effectually  dispose  of  Sackett  on  In- 
structions and  the  Illinois  cases.  Turning 
back,  now,  to  the  instruction,  and  I  think  it 
Is  manifest  that  it  should  have  been  given. 
The  majority  have  In  my  opinion  returned 
to  the  discredited  rule  announced  in  State 
T.  Hayden,  and  ovwmle  State  t.  Cohen.  The 
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two  rules  are  manlfeatly  InocnulBtent;  and 
have  been  so  treated  by  all  conrta  and  text 
wrlta«  who  have  had  occasion  to  conalder 
tbem.  State  t.  Cohen  annonncea  tin  proper 
one,  and  It  should  be  adhered  to. 

2.  The  fifth  Inatirnctloii,  referred  to  by 
the  majority  In  the  third  division  of  the 
opinion,  Is  not  set  out  In  extenao.  In  order 
chat  my  Objection  thereto  may  be  fully  un- 
derstood, I  here  copy  It  In  full:  "Wltb 
refarence  to  Ite  form,  erldence  mi^  be  said 
to  be  direct  or  circumstantial.  Facta  ot 
gnllt  may  be  established  by  elthw  alone^ 
or  by  the  two  In  combination.  Direct  evi- 
dence is  the  evidence  of  witnesses  who  testi- 
fy directly  firom  their  personal  knowledge  as 
to  the  fitct  sought  to  be  proved  or  disproved. 
It  U  the  evidence  of  witne»»e$  who  testi- 
fy that  they  eaw  or  heard  the  partiouiar  tMno 
or  act  sought  to  be  proved  or  disproved,  or 
It  Is  other  evidence  of  a  similar  direct  or 
positive  character  as  to  the  fact  sought  to  be 
l»tived  or  disproved.  Circumstantial  ev- 
idence Is  the  evidence  of  Inference.  It  Is 
that  evidence  by  which  an  alleged  ftict  Is 
either  proved  ot  disproved  by  establishing 
other  facts  from  which  the  existence  or 
nonexistence  of  the  fact  alleged  and  sought 
Is  Inferred  as  a  necessary  and  probable 
conseqoence  of  the  foots  proved.  Circum- 
stantial evidence  is  the  proof  of  such 
circumstances  as  connected  with  or  sur- 
rounding the  commission  of  the  crime 
charged  as  tend  to  show  the  guilt  or  In- 
noc^ce  of  the  party  (barged,  and,  if  these 
facts  and  drcumstances  are  sufficient  to  sat- 
isfy the  minds  of  the  jury  oi  the  guilt  of 
tlie  defendant  beyond  a  reasonable  doubt, 
then  such  evidence  is  sufficient  to  authorlxe 
the  3mj  to  find  the  defendant  guilty.  In 
order,  hoincver,  to  warrant  a  conviction  upon 
eircumatantittt  evidence  alone,  the  facta  prov- 
ed must  not  only  be  consistent  with  the  guilt 
of  the  defendant  of  the  crime  charged,  but 
they  must  also  be  Inconsistent  wiUi  any 
rational  theory  or  hypothesis  of  his  inno- 
cence. Circumstantial  evidence  is  Jnst  as 
legal  and  Just  as  effective  as  any  other  evi- 
dence, provided  the  drcumstances  establish- 
ed are  of  such  a  character  and  force  as  to 
satisfy  the  minds  of  the  Jury  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt** 
The  Italics  are  mine. 

Remembering  that  the  evldoice  In  this  case 
was  wholly  circumstantial,  I  am  convinced 
that  this  Instruction  was  wrong  and  highly 
prejudldal.  Take  the  definition  of  direct 
evidence  there  given,  and  It  Is  manifest  that 
tlw  Jury  was  justified  in  concluding  that 
any  witness  who  testified  directly  to  a  fact 
from  personal  knowledge  gave  direct  testi- 
mony, no  matter  how  collatovl  or  indirect 
the  fact,  the  testimony  was  direct  Now 
there  was  no  direct  evidence  In  the  case. 
But  the  conrt  in  eBect  said  that  there  was. 
WlOi  this  for  tbelr  guide  the  Jury  read  the 


instruction  flurough  and  were  properly  told 
that  to  warrant  a  conviction  on  drconuitan- 
tlal  evidence  alon^  Uie  fiicts  proved  most 
be  Inconsistent  with  any  rational  theory  or 
hypothesis  of  his  Innocence.  As  the  oonrt 
bad  already  Intimated  that  the  case  did  not 
dqiend  upon  circumstantial  evidence  alone, 
and  bad  given  an  Incorrect  deflnitlon  of  di- 
rect evidence  as  applied  to  Ois  caae^  the  Jnxy 
may  very  well  have  said  "that  part  relating 
to  the  amount  and  nature  of  drcumstantial 
evidence  needed  to  convict  Is  not  applicable 
to  the  case^  and  we  shall  dlsr^ard  it"  The 
effect  of  the  instruction,  taken  as  a  wbole, 
was  to  wtlrely  eliminate  the  caution  as  to 
drcumstantial  evidence^  The  Instruction, 
then,  as  to  the  degree  of  proof  required  when 
drcnmstantlal  evidence  la  'relied  upon,  was 
entirely  minimized,  and  the  Jury  may  very 
well  have  said :  "The  case  does  not  depend 
on  circumstantial  evidence  alone,  hence  the 
state  was  not  required  to  native  every 
reasonable  hypothesis  or  theory  of  Inno- 
cence." The  court  should  have  Instructed 
that  the  case  depended  upon  drcomstantial 
evidenro  alone,  and  given  an  nnqnallfied 
charge  to  that  effect  This  should  have  beoi 
followed  by  the  usual  stereotyped  one  re- 
lating to  the  degree  of  such  proof  necessary 
to  a  conviction.  The  prejudicial  character 
of  the  instruction  is  so  manifest  that  no 
amount  of  elaboration  can  make  it  dearer. 
If  there  be  any  donbt  about  this  matter, 
such  doubt  It  seems  to  me.  Is  solved  when 
we  discover  a  disagreemmt  among  the 
members  of  this  conrt  as  to  whether  or  not 
there  Is  any  direct  evld«ice  as  to  defendant's 
guilt  I  do  not  find  any  such  evidence.  Tbe 
majority,  or  some  of  them,  think  there  la. 
But  there  certainly  was  not  enough  to  Justi- 
fy a  conviction.  In  any  aspect  the  case  de- 
pended upon  circumstantial  evldenca  With- 
out it  no  one,  I  think,  woukl  contend  that 
there  was  enough  to  Jnstlfy  a  conviction. 
My  concession  that  ttxre  Is  some  direct  erl- 
dence  is  arguendo  only.  I  do  not  find  any 
in  the  record.  But  If  there  Is,  I  say  again 
the  fifth  Instruction  was  erroneous,  for  tbe 
reason  that  no  one,  I  think,  will  assert  tbat 
there  was  enough  to  Justify  a  conviction. 
Hence  the  necessity  for  a  clear  Instruction 
with  reference  to  the  weight  to  be  given 
drcumstantial  evidence. 

Other  mlliun  made  by  the  trial  court 
were  more  than  debatable  but  tbe  ones  to 
which  I  have  referred  are  to  my  mind  so 
dearly  erroneous  and  so  plainly  prejudicial 
that  I  need  not  take  time  to  discuss  them. 
For  the  reasons  pointed  oat  I  am  fw-  a 
reversal  of  the  judgment 

Mr.  Justice  WEAVER  cmcurs  witti  me 
in  this  dlssoit  and  Is  furttier  of  the  opInUai 
that  tiie  corpus  ddicti— 1.  e.,  the  deaUi  of 
the  deceased  by  poison  criminally  admin- 
istered— wjis  not  established  by  the  state. 
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EENNEDT  r.  CITIZENS'  NAT.  BANE. 

(SnpniM  Court  of  Iowa.  Oct  19,  19Q5.) 

1.  TAUTion— FAnxNT  OF  Taxis— TiJC  oh 
Bahk  Stock. 
Under  Code  2873.  |  819  (Coda  1897,  f 
1825),  requirinr  baoka  to  pay  taxea  aflaened 
on  tbeir  stock,  and  entitling  then  to  dedact 
sach  taxes  from  divldeuda  or  to  enforce  a 
statutory  Hen  aeainst  the  stock  therefor,  no 
Teaolutlon  of  a  bank's  board  of  directors  was 
nacessary  to  entitle  It  to  pay  taxes  assessed  on 
Its  stock  and  to  deduct  the  same  frran  dlTldends. 

2L  SaM«— LTABH.ITT  OT  SHASEBOUlKBa— AB- 
BBT8. 

Where  a  bank  paid  taxes  assessed  on  its 
stock,  as  required  hj  Code  1873,  I  819  (Code 
1807,  i  1325),  its  claim  for  reimbursement 
ainst  the  bolder  of  such  stock  was  an  asset 
the  bank,  which  it  was  entitled  to  collect 
3.  Sams  —  Ikditiduai.   Shabbholdkbs  — 

BlGZlTS. 

Where  a  bank  paid  taxes  assessed  on  its 
•tock.  an  individual  stockholder  coald  not  main- 
tain an  action  against  tbe  bank  to  recover  his 
share  of  the  bank's  claim  agalnat  the  boldera 
of  the  stock  on  which  ttaa  tana  had  beeD  paid 
(or  reimbursement. 

4^  Affbal— Auounr  xn  CoimovKBST— R>- 
unriTDB. 

Where  a  judgment  rendered  on  June  IS, 
1904,  recited  that  it  was  to  have  force  and  ef- 
fect as  though  entered  on  tbe  8th  day  of  March, 
1900,  such  recital  definitely  fixed  the  date  of 
the  judgment,  and  a  remittitur  aftCT  audi  date 
was  too  lata  to  affect  the  amount  In  contro- 
varsy  for  the  purpose  of  snstalnlag  an  appeal. 

Appeal  fnnn  IMstrlct  Court,  Marlon  Gonn- 
ty;  James  D.  Gamble,  Judges 

DefMkdanfs  capital  atoek  In  1892  waa 
$50,000,  diTlded  Into  500  staarea.  PlalnUflf 
owned  10  abarea,  which  be  retained  until 
February,  1809,  and  then  aold  them  to  one 
Snltb.  retaining  the  claim  involved  In  this 
action.  The  bank  paid  the  taxes  levied  on 
tbe  shares  of  stock  from  1892  to  1897.  In* 
elusive,  and  omitted,  until  after  this  action 
was  begnn,  to  charge  tbe  same  to  tbe  in- 
-divldual  abareboldera.  Tbe  following  table 
indicates  the  nnmber  of  sl^rea  assessed,  tbe 
Dumber  exempt,  the  several  amonnts  paid, 
and  tbe  value  of  tbe  ^emptlona: 


No.  shares  exempt. 
No.  shares  taxed*. 
Am't  taxes  paid.. . 
Am't  exemption... 

The  plalntlfTa  stock  was  assessed  the  first 
two  years,  but  not  thereafter,  Tbe  theory  on 
wblcb  be  bases  his  claim  appears  from  the 
amended  and  substituted  petition,  allying 
that  "it  became  tbe  duty  of  tbe  board  of 
dlrectora  and  officers  of  said  bank  to  declare 
dividend  from  tbe  net  earnings  of  said  bank 
after  setting  apart  a  certain  amount  as  a 
sarplns  fund,  and  to  pay  the  same  to  each 
of  Its  stockholders  equally;  that  It  was  also 
tbe  duty  of  the  defendant,  through  Its  ac- 
counting officer,  to  retain  from  the  dividend 
belonging  to  each  of  tbe  said  stockholders 
sufficient  amount  with  which  to  pay  the  taxea 
due  on  bis  or  her  shares  of  stock,  and  to 
pay  tbe  same  out  of  tbe  dlrldends  doe  to 


each  of  the  said  sbarefaoMers  tn  said  bank; 
that  during  each  of  tbe  years  above  named 
the  board  of  directors  and  officers  of  said 
bank  set  apart  a  large  amount  of  tbe  net 
earnings  of  said  bank  as  dividends  to  be 
divided  among  its  stockholders,  which  should 
have  been  equally  divided  according  to  the 
amount  of  sto(^  held  by  the  members  in  said 
bank,  but  plaintiff  alleges  that  said  dividends, 
when  distributed,  were  not  equally  distribut- 
ed; that,  instead  of  deducting  the  taxes  as- 
sessed against  each  member's  stock  from  his 
Individual  dividend,  the  defendant  wT<mg- 
fully  took  the  whole  amount  of  tbe  taxes 
assessed  against  the  whole  of  said  stock 
from  the  gross  amount  of  dividends,  and  then 
divided  the  remainder  equally  among  its 
shareholders;  that  by  so  doing  tbe  said  div- 
idends were  not  equally  divided,  and  certain 
shareholders  were  thereby  given  a  preference 
over  this  plaintiff,  in  this:  They  were  paid 
their  tax  due  upon  their  stock  from  tbe  mosQy 
that  should  have  been  divided  e(;(ually,  and  in 
which  this  plaintiff  was  entitled  to  share, 
and  then,  in  addition,  tliey  received  tbe  same 
amount  in  dividends  that  this  plaintiff  did 
proportionately."  The  answer,  among  other 
things,  admitted  a  dividend  of  $2,000  was 
declared  in  1805,  and  the  sum  of  $4,000  each 
year  from  1896  to  1890,  inclusive.  That  these 
were  distributed  pro  rata  among  tbe  sto^- 
bolders  la  not  qnestloned.  There  was  no 
proof  that  accomnlated  profits  were  set  apart 
as  dividends,  save  as  above,  or  that  any 
dividend  other  than  those  admitted  bad  been 
declared.  On  hearing.  Judgment  was  entered 
for  $42.60,  with  lnta«st  The  defendant 
appeals,  Reversed. 

Grozier  &  Welch,  for  appellant  Hays  & 
Amos,  for  appellee. 

IiADD,  J.  The  defendant  bank,  as  wab 
Its  duty,  paid  the  taxea  levied  against  tbe 
shares  of  stodc  from  1802  to  1808,  Inclusive, 
bat  neglected  to  retain  the  respective  amounts 
from  the  dividends  subsequently  declared,  or 


to  enforce  tbe  lien  thereof  against  the  stock, 
as  permitted  by  statute.  See  section  819, 
Code  1873  (section  1325,  Code  1897).  No  res- 
olutlon  by  tbe  board  of  directors  was  nec^ 
sary.  and  none  was  adopted.  Nothing  In  the 
record  Indicates  whether  any  profits  of  in- 
dividual stocklKilders  were  on  band,  as  al- 
leged in  the  petition,  and  there  Is  no  pretense 
that  a  tax  dividend  was  declared,  as  in  Red- 
head V,  Iowa  Xat  Bank  (Iowa)  103  N.  W. 
706.  The  taxes  were  paid  by  the  bank,  as 
agent  of  tbe  stockholders.  In  pursuance  of 
statutes  so  requiring:  and  under  the  Code  of 
1873  it  had  the  right  "to  retain  so  much  of 
any  dividend  belonging  to  any  shareholder 
as  shall  be  necessary  to  pay  any  taxea  levied 
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upon  hl8  ahares";  and  under  tbe  Code  "the 
corporation  may  recoTer  from  each  storfc- 
holder  his  proportion  of  tbe  taxes  so  paid, 
and  Bhall  have  a  lien  on  hlB  stocfc  and  unpaid 
dividends  tb^for.  It  unpaid  dividends  are 
not  sufficient  to  pay  such  tax,  the  corpora- 
tion may  «iforce  sndi  Hen  oa  tbe  stock  by 
public  sale  of  the  same."  etc  These  claims 
for  the  repayment  of  the  taxes,  then,  were 
assets  of  tbe  bank.  It  had  the  right  to  col- 
lect tbem  the  same  as  any  other  Indebtedness 
owing  it,  and  from  Its  omission  or  neglect  to 
do  so  no  liability  In  favor  of  any  Individual 
Btodkholder  arose.  As  said,  the  debt  be- 
longed to  the  bank,  and  not  to  bim,  and 
under  all  the  authorities  he  may  not  maintain 
an  action  thereon  for  his  own  benefit  Had 
the  bank  declined,  upon  demand,  to  enforce 
restitution  of  tbe  taxes  by  it  paid  for  the 
benefit  of  shareholders,  possibly  an  action 
therefor  might  have  been  maintained  In  its 
behalf  by  a  stockholder.  See  Dillon  v.  Lee. 
110  Iowa.  166,  SI  N.  W.  246;  10  Cyc.  963 
et  seg.  But  no  such  demand  was  made,  and, 
moreover,  this  action  is  against  tbe  bank, 
and  not  tbe  stockholders  from  whom  tbe  In- 
d^tednesa  Is  due.  An  Indlvldnal  stockholder 
has  no  man  right  to  maintain  an  action  for 
his  share  of  them  than  he  would  for  money 
Improvldently  loaned  or  outatanding,  because 
of  the  bank's  omission  or  n^lect  to  insist 
upon  its  payment  That  such  an  action  can- 
not be  maintained  is  elementary.  Helllwell 
on  Stock  and  Stockholders,  {  826;  Locfchart 
T.  Tan  AlBtyne,  31  aUcb.  76,  IS  Am.  Rep.  106; 
Goodwin  v.  Hardy,  67  Me.  143;  Wllllston  v. 
By.,  IS  Allen,  400. 

2.  Tlie  trial  judge  declined  to  certify  the 
cause  for  appeal,  and  appellee  has  moved  for 
dismissal  on  the  ground  that  tbe  amount  in 
controversy  does  not  exceed  $100.  The  peti- 
tion claimed  more,  bnt  on  tbe  day  following 
the  decision  construed  on  the  former  appeal 
not  to  constitute  a  Judgmrat  (110  Iowa,  128, 
03  N.  W.  71),  plaintiff  filed  a  remittitur  for 
all  amounts  claimed  Id  his  petition  in  ex- 
cess of  the  amount  found  by  the  court  to  be 
due  tbe  plaintiff.  Appellant  rightly  insists 
that  this  was  after  judgment  bad  been  ren- 
dered, and  thnefore  too  late.  On  June  IS, 
1901,  tbe  plaintiff  filed  bis  motion  for  Judg- 
ment nunc  pro  tunc,  which  was  sustained, 
and  judgment  entered  on  the  same  day  for 
"the  sum  of  $42.00,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  tbe 
13th  day  of  March,  1900,  together  with  costs 

of  this  action,  taxed  at  dollars ;  this 

Judgment  to  have  force  and  effect  as  though 
entered  on  tbe  8th  day  of  March,  1900."  This 
fixed  tbe  time  judgment  was  in  fact  rendered 
as  definitely  as  though  it  actually  bad  been 
spread  upon  the  records  of  the  court  on  tbe 
last-named  date.  In  view  of  the  judge's 
memorandum,  tbe  accuracy  of  the  entry  may 
be  doubted;  but  as  plaintiff  has  not  appealed, 
and  defendant  is  cont^t,  the  finding  must  be 
treatad  u  a  Twlty,  and  tha  filing  of  the 


sfr^lled  remittitur  held  to  have  beoi  after 
judgment,  and  therefore  too  late  to  affect  tbe 
amount  in  controversy. 

The  motion  to  dismiss  is  OTomled. 

Rtreraed. 


WRIGHT  T.  CITY  OP  DAVENPORT. 
(Supreme  Court  of  Iowa.  Oct  28,  190Bu) 
L  Appeal— TxBDicn—GoimionEra  Bnmns 

— Review. 

Where  a  verdict  on  conflictinc  evidence  ii 
approved  by  the  trial  court  it  will  reqnh-e  a 
very  strong  case  to  justify  the  Supreme  Court 
In  interfering  therewith. 

[Ed.  Note. — For  cosee  in  point  see  roi.  S. 
Gent  Dig.  Appeal  and  Error,  1  3948.] 
2.  Dauaqes — Pkbsohal   IxruKoa  —  ExcBsa- 

IVXNESB. 

PUlntUf,  SB  yean  of  age,  was  Injured  b; 
falliog  on  a  defective  sidewalk.  He  sustained 
a  fracture  of  the  neck  of  one  of  tlu  Cesnurb 
which  i»nmanentl7  ehortcDed  tbe  lunb  and 
caused  great  suffering.  The  iujory  was  perma- 
nent  and  there  was  evidence  that  he  would 
suffer  pain  and  inconvnience  in  the  fntare. 
Before  Ills  injuries  he  received  from  MO  to  fSO 
per  month.  Held,  that  a  verdict  for  9Bfi00 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point  see  nd.  IS, 
Cent  Dig.  Damages,  H  S77,  888.] 

Appeal  from  District  Court,  Scott  Goanty; 
James  W.  Bollinger,  Judge. 

Actl<m  at  law  to  recover  damages  for  In- 
juries received  by  plaintiff  while  paarixis 
along  a  street  In  defendant  city.  Trial  to  « 
jury.  Todlct  and  ]udgm«it  for  plaintiff  In 
the  sum  of  |8,00a  Defendant  appeala.  Af- 
firmed. 

Henry  Tbenn^,  Jr.,  for  appellant.  Haas 
&  Hamann,  for  appellee. 

DBEUER,  J.  Bnt  two  questimis  are  raised 
on  tills  appeaL  One  la  that  plaiutUT  was 
guilty  of  such  contributory  negUgtfkce  as  ba» 
his  right  of  recovery ;  and  the  otbw,  tbat  tte 
damages  awarded  are  exceesive. 

Upon  tbe  first  question  tbra«  was  a  eon- 
filct  In  the  testimony,  whldl  tbe  Jory  wan  re- 
quired to  settla  If  it  bttUeved  plaintitra 
story,  there  was  no  negligence  on  bis  part 
contrlbutittg  to  the  injury.  That  It  did  t»e- 
lieve  bim  is  apparent  from  tbe  rectwd  and 
the  verdict  returned.  Counsel  say  in  aigo- 
meat  that  we  should  reach  a  different  oau- 
cluBlon,  notwithstanding  the  trial  court  al- 
lowed the  verdict  to  stend.  This  we  are  not 
prepared  to  do.  A  jury  has  some  preroga- 
tives left;  and,  when  a  trial  court  apimres 
ito  findings  on  a  conflict  In  the  testtmony,  it 
must  be  a  very  strong  case  to  justify  an  ^i- 
pellate  court  in  interfering. 

2.  The  verdict  la  large;  but  the  injury 
was  severe.  Plaintiff  was  26  years  of  age 
when  the  accident  happened.  As  a  result 
of  his  fall,  he  suffered  a  fracture  of  the 
neck  of  one  of  the  femurs,  which  permanently 
shortened  the  limb  and  caused  great  Baffa> 
Ing.  Ttie  injury  Is  permanent,  and  accord- 
ing to  tlw  testimony  be  vlll  suffer  pain 
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and  IscouTenloioe  In  fbe  tatnre.  Before  be 
recelTed  his  InJnrteB  be  was,  according  to 
his  teatlmonr,  receiving  from  $2  to  f7  per  day, 
or  tnm  $60  to  $80  per  montb.  True,  plalntlfl 
iu  a  colOTad  man ;  bat  tbls  Is  not  enough  to 
Justify  an  Inference  that  he  might  never  have 
saved  anything,  had  be  not  received  the  In* 
jmy.  Because  of  the  element  of  pain  and 
anffering,  and  the  farther  fact  that  the  exact 
amount  of  plaintUTs  loss  la  not  capable  of 
mathematical  demonstration,  tbe  Question  as 
to  the  amount  of  damages  to  be  awarded  was 
peculiarly  for  the  Jury.  We  do  not  think 
the  members  of  that  panel  were  actuated  by 
passion  or  prejudice,  or  that  there  is  any 
reason  for  revising  their  estimate.  That  tbe 
Terdlct  Is  not  excessive,  see  Berlnger  v.  B.  IL. 
118  Iowa,  ISS,  91  N.  W.  881;  Bioe  t.  Oity 
(Iowa)  100  N.  W.  606. 

There  Is  no  errw,  and  tbe  Jndgmeiit  1m  af- 
firmed. 


In  re  PISHEB'S  BSTATBL 
(Supreme  Court  oi  Iowa.  Oct  21,  190B.) 

1.  BXECDTOBS — D18TBIBDTION  OT  BSTXTI — Nk- 

CEBsnr  or  Sau. 

Id  analogy  to  the  provision  of  Cods,  I  8864, 
that  the  estate  of  an  Intestate  shall  be  distrib- 
uted In  kind,  when  such  a  diatribution  can  be 
made  satisfactorily  and  equitably,  an  executrix 
of  an  estate  which  was  subject  to  no  debts,  and 
one-half  of  which  went  to  her  and  the  other  half 
to  a  trustee  for  others,  was  not  obliaed  to  sell 
stocks  purchased  by  testator  for  investment 
purposes  and  brlnginsr  a  fair  profit  on  the  In- 
vestment, but  could  discharKe  her  trust  by  sim- 
ply making  division  of  tbe  shares  of  stock. 

2.  Sahk— Mahaoeuent  or  Ebtate— Dtrrr  to 
Sell  Pebsowaltt. 

Under  Code,  {  SS22,  requiring  the  court, 
on  application  of  the  necutor,  to  direct  the 
sale  of  such  portion  of  the  personal  effects  of  a 
decedent  as  are  of  a  perishable  nature,  or  which 
from  any  cause  would  otherwise  be  "likely  to 
depreciate  In  value."  an  executor  is  not  bound, 
under  penalty  of  personal  liability  for  loss  re- 
sulting  from  his  mllure  so  to  do,  to  procure  a 
Bale  of  property,  such  as  stocks,  subject  to  fluc- 
tnations  In  market  value,  and  which  may  or 
may  not  depreciate  according  to  sndi  fluctua- 
tions, but  la  only  bound  to  extrdae  reasonable 
business  prudence  In  the  matter. 
8.  Same — Beuoval  oe  Exectjtobs. 

An  executrix  without  bond  will  not  be 
flummarUy  removed  nor  required  to  give  b<md, 
in  the  absence  oft  any  mismanagement  on  ber 
part. 

[Ed.  Note.— For  cases  in  point;  see  vol.  22. 
Cent  Dig.  Bxeentors  and  -Admlnlstratom  ti 

19(1.  232.] 

Appeal  from  District  Court,  Bndianan 
County;  Franklin  a  Piatt,  Judge. 

Tbls  is  an  ap[>eal  from  an  order  in  probate. 
Tbe  record  makes  It  appear  that  8.  J.  Fisher 
died  testate  In  April,  1902,  and  that  by  his 
will  Amanda  K.  Fisher,  his  widow,  was  nomi- 
nated as  aecutrlz  without  bond.  The  will 
was  duly  probated,  and  Mrs.  Fisher  qualified 
as  executrix  May  29,  1802 ;  tbe  last  publica- 
tion of  notice  thereof  being  had  on  June  12, 
1902.  Tbe  estate,  was  found  to  consist  en- 
tirely ot  notes  and  bonda,  and  railroad,  bank. 


and  mill  stocks,  and  all  of  the  value  of  aboat 
$40,000.  By  the  terms  of  tbe  will,  one-half  of 
the  estate  was  devised  to  the  widow,  Amanda 
K.  Flaber.  Tbe  ranaining  one-half  was  de- 
vised  to  a  trnatee  named  for  the  use  and 
benefit  of  other  persons,  among  whom  are 
Clara  J.  Scott  and  others,  petitioners  In  this 
proceeding.  On  June  80,  ISC^  Clara  J.  Scott 
W.  H.  Scott,  George  Scott  and  Neva  Scott 
as  beneficiaries  under  the  trust  provision  of 
the  will,  filed  in  the  proceedings  in  probate* 
their  petltl(m  charging  the  aald  Amanda  K. 
Fisher,  executrix,  with  failure  to  properly 
execute  tbe  trust  confided  to  her  with  pru- 
drace,  fidelity,  and  diligence,  and  that  ber 
conduct  in  audi  respect  was  actuated  by  ex- 
press malice  toward  these  petitioners.  Tb» 
prayer  of  the  petition  la  tbat  the  executrix  be 
removed  as  sncb,  and  that  she  be  required  to 
account  to  tbe  estate  for  all  loss  thereto  oc- 
casioned by  her  failure  to  properly  perform 
her  duties.  If  not  ordered  removed,  it  Is  the 
further  prayer  tbat  sbe  be  reqnlred  to  give 
bond  in  the  sum  of  $40,000.  The  order  enter-  ' 
ed  denied  the  relief  in  form  as  prayed  for. 
and  the  petitioners  appeal  Affirmed. 

Cook.  &  Leach  and  Boy  A.  Cook,  for  ap- 
pellants.  Lake  &  Harmon,  for  aK>ollee. 

BISHOP,  J.  On  June  11.  lOOS,  Mrs.  Fishw 
made  report  of  ber  doings  as  aecutrlx,  re- 
porting, among  other  things,  the  property  on 
hand.  In  addition  to  certein  notes,  bonds, 
and  bank  and  mill  stock,  the  report  shows  on 
hand  shares  of  railroad  stocks  as  follows: 
Illinois  C«itral,  67  shares ;  Louisville  &  Nasb- 
vllle,  20  shares ;  Union  Padflc.  20  shares ;  St 
Louis  &  Southwestern,  40  shares.  Further, 
tbe  report  recites  tbat  but  one  claim— In  tbe 
nature  of  a  demand  for  the  return  of  specific 
property— had  been  filed  against  the  estate, 
which  claim  was  being  contested;  that  all 
expenses,  eto.,  bad  been  paid.  Allegation  Is 
made  by  the  Instant  petltionera  tbat  the  rail- 
road stocks  on  band  were  hazardous  proper- 
ty; tbat  the  same  were  fiuctnating  In  value 
evtxy  day,  and  were  likely  to  and  did  de- 
preciate in  value;  tbat  tbls  was  well  known 
to  the  executrix,  notwithstanding  all  which 
she  failed  and  n^lected  to  make  sale  there- 
of during  tbe  year  following  her  appoint- 
ment; that  ber  conduct  In  such  respect  was 
prompted  by  malice  toward  petitioners  as 
benefidarlee  tmder  tbe  will,  and  with  Intent 
to  injure  them  in  their  property  rights  and 
interests.  Proof  was  made  that  all  the 
stocks  were  regularly  quoted  as  to  values  on 
tbe  stock  market  and  that  during  the  year 
there  had  been  a  raise  In  such  quoted  values, 
after  which  there  had  been  a  decline,  so  that 
at  tbe  time  of  the  trial  all  were  somewhat 
less  in  value  than  at  the  beginning  of  the 
year.  The  precise  form  of  relief  demanded 
by  the  petitioners  Is  that  because  of  her  con- 
duct, the  executrix  should  be  held  liable  to 
the  estate  for  Hie  highest  market  value  which 
the  stodcs  attained  at  any  time  daring  the 
year. 
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To  b^lD  with,  we  may  say  that  there  is 
no  aufflelent  proof  tliat  the  conduct  of  the 
execntrix  was  dominated  by  actual  malice. 
It  may  be  admitted  that  111  feeling  existed 
between  her  and  the  petitioners,  and  this 
found  eipresalon  on  sereral  occasions;  but  It 
does  not  appear  that  sncb  bad  any  control- 
ling Influence  In  respect  of  the  particular  mat- 
ters now  complained  of.  Of  course,  we  need 
not  consider  what  result  might  have  follow- 
*ed,  bad  the  facts  been  otherwise. 

Passing,  now,  to  what  seems  to  be  the 
principal  questions  In  the  case,  we  find  no 
difficulty  In  reaching  the  conclusion  that  the 
relief  demanded  by  the  petitioners  was  prop- 
erly denied  by  the  trial  court  '  It  Is  made  to 
appear  that  the  stocks  and  bonds  had  been 
held  by  the  testator  as  an  inrestment,  and 
not  for  any  purpose  of  speculation;  further, 
that  the  same  paid  by  way  of  Interest  or 
dividends  a  fair  profit  on  the  Investment, 
and  this,  as  to  the  stocks,  was  not  affected  by 
the  fluctuations  in  value  on  the  New  York 
8to<*  market.  Now  the  duty  of  the  executrix 
was  to  simply  carry  out  the  provisions  of  the 
will,  and  In  respect  of  this  she  was  subject  at 
all  times  to  the  directions  and  orders  of  the 
court.  In  this  state  the  inanner  of  procedure 
In  such  cases  is  r^nlated  In  general  by  stat- 
ute. An  examination  discloses  no  provision 
requiring  that  personal  property  coming  into 
the  bands  of  an  executrix  shall  be  sold  or 
converted  into  cash  within  any  fixed  period 
of  time  from  date  of  appointment.  But  "the 
court,  on  application  of  the  executor,  from 
time  to  time  shall  direct  the  sale  of  such 
portions  of  the  personal  effects  as  are  of  a 
perishable  nature,  or  which  from  any  cause 
would  otlierwlse  be  likely  to  depreciate  In 
value,  and  also  such  portions  as  are  neces- 
sary to  pay  off  the  debts  and  charges  upon 
the  estate."  C^>de,  i  3322.  One  year  is  al- 
lowed within  which  claims  against  an  estate 
may  be  filed,  and  It  may  well  be  considered 
as  the  duty  of  an  executrix  to  be  prepared 
within  a  reasonable  time  thereafter  to  pay 
all  such  as  are  approved,  together  with  lega- 
cies and  other  charges  upon  the  estate.  And 
if  a  sale  of  personal  property  be  necessary 
therefor  It  would  be  her  duty,  without  doubt, 
to  malce  timely  application  for  an  order  au- 
thorizing such  to  take  place.  But  here  there 
were  no  debts,  and  there  were  no  charges  up- 
on the  estate  payable  by  specftc  direction  in 
money.  One  half  of  the  estate,  whether  per- 
sonal or  real,  or  If  consisting  of  both,  went 
to  Mrs.  Fisher,  and  the  other  half  to  a  trustee 
for  the  use  and  benefit  of  others,  among  whom 
were  the  petitioners.  Now,  In  view  of  the 
character  of  the  property  In  hand,  the  strict 
necessities  of  the  case  did  not  require  that  a 
sale  be  made.  No  good  reason  occurs  to  us 
why  the  executrix  might  not  discharge  her 
trust  by  simply  making  dlvlplon  of  the  shares 
of  stock  in  question.  Applicable  by  analogy, 
at  least  Is  the  rule  of  the  statute  which  re- 
quires that,  lu  the  matter  of  the  estate  of 
an  intestate,  distribution  ehall  be  made  in 


kind,  where  anch  can  be  satlafketMj[^  md 

equitably  done.   Code,  §  3384. 

There  is,  then,  no  force  In  the  contention  of 
appellants,  unless  such  arises  upon  considera- 
tion of  the  partlcalar  provisions  of  Code,  I 
3322.  With  respect  thereto,  it  may  be  con- 
ceded that  an  executor,  finding  himself  in 
possession  of  property  of  a  perishable  natore, 
or  of  property  which  was  likely  to  deprediatx 
In  value  unless  Immediately  disposed  of. 
would  be  chargeable  with  the  duty  of  ap- 
pearing forthwith  before  the  court  with  an 
application  for  leave  to  sell;  and.  for  that 
matter,  it  would  seem  to  be  the  part  of 
ordinary  business  prudence  to  so  proceed, 
even  though  the  statute  book  contained  no 
requirement  In  terms  on  the  subject  But  by 
the  expression,  "likely  to  depredate  in  value," 
as  used  in  the  statute,  nothing  more  was 
meant  as  we  think,  than  some  permanent 
loss  to  the  property  In  whole  or  in  part 
Host  certainly  it  was  not  intended  thereby 
to  require  under  penalty  of  persona)  liability 
an  immediate  sale  of  all  property  subject  to 
fluctuations  in  market  value,  and  solely  be- 
cause thereof.  Indeed,  by  inexorable  law  of 
the  world  of  commerce,  every  species  of  per- 
sonal property  which  is  the  subject  of  barta 
and  sale  Is  held  to  respond  to  the  frequent. 
If  not  dally,  fluctuation  in  market  values; 
and,  If  an  executor  were  bound  at  bis  peril  to 
guard  against  such,  there  would  be  as  much 
reason  In  holding  him  to  a  liability  for  sell- 
I  Ing  too  soon  as  there  would  be  In  mulcting 
!  him  in  damages  for  having  held  too  long. 
I  In  any  event  the  subject  cannot  be  governed 
I  by  a  hard  and  fast  rule.  Reasonable  busi- 
I  ness  prudence  is  all  that  Is  required  at  tbe 
hands  of  one  managing  an  estate.  "He  Is 
not  however,  a  guarantor  of  tbe  safety  of 
the  property,  but  he  must  act  with  such  pru- 
dence and  diligence  as  are  generally  observ- 
ed by  prudent  men  of  intelligence  and  di»- 
cretl(m  In  regard  to  their  own  affalra."  11 
Am.  &  Ejng.  Bncy.  Law,  044. 

As  already  stated,  the  stocks  which  are 
the  subject  of  the  Instant  controversy  were 
held  as  an  investment  and  not  only  Mm. 
Fisher,  but  others  interested,  may,  and  it 
would  seem  did,  prefer  to  take  the  same  in 
distribution  in  preference  to  cash.  There 
was  no  request  made  by  petitioners  for  a 
sale,  and  there  was  no  trustee  appointed  to 
whom  an  accounting  could  be  made  ontll 
after  the  close  of  the  year.  Moreover,  the 
trustee  named  in  the  will,  and  who  subse- 
quently qualified.  Is  a  banker  of  long  ex- 
perience. He  was  the  friend  and  business 
associate  of  the  testator  during  his  lifetime, 
and  was  well  advised  as  to  the  condnct  of 
affairs  by  tiie  testatrix  after  she  took  diar^re 
of  the  estete.  We  may  accept  this  as  an 
indication,  especially  In  the  absence  of  any- 
thing to  the  contrary,  that  the  course  of 
proceeding  by  the  execntrix  was  not  so  far 
opposed  to  good  business  principles  as  to 
call  for  the  harsh  treatment  now  loiisht  ts 
have  applied. 
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2.  As  we  do  not  find  any  ground  upon 
which  to  charge  mlsmanagemMit,  there  can  be 
DO  reason  for  a  summary  rerooTal  of  the 
executrix,  nor  for  requiring  a  bond  at  her 
banda. 

Tbe  order  of  tbe  court  below  baring  onr 
entire  approral,  It  la  aflSrmed. 


KOHNBS  T.  CAHILL  (RILET  at  aL, 

Inteirvenera). 

(Snm^me  Court  of  Iowa.  Oct  20,  1906.) 

1.  Election  or  Remedieb — Effect. 

Where  tbe  bolder  of  a  check  sues  od  the 
debt  for  which  it  waa  given,  and  proceeds  by 
attachment  and  by  RarnlBhment  of  the  bank, 
disregardhig  the  check,  she  is  bound  by  her  elec- 
tion of  remedies,  and  la  entitled  to  nothing  by 
▼irtne  of  holding  tbe  check,  aa  against  othw 
holders  of  checks. 

[Bd.  Note.— For  cases  In  point,  see  toI.  18. 
Cent  Dig.  Election  of  Remedies,  H  16. 17.] 

2.  AasianiCBNTS — Equitable  AsaiONUENTS — 

Checks. 

Tbe  giving  of  a  check  on  a  general  deposit 
fund  in  a  bank  amounts  to  an  equitable  assign- 
ment pro  tanto  of  the  fund. 

[Ed.  Note. — For  cases  In  point,  ssa  vol.  4 
Gent  Dig.  Assignments.  |  89.] 

3.  GASNiaHMBirT — OWVEBSHIP — ^ASBIONHBnT. 

An  assignment  of  a  debt  Is  good  9s  against 
a  garnishment 

{Ei.  Note.~For  cases  in_point,  see  nL  24. 
Cent  Dig.  Garnishment,  |  9?.] 

4.  AsaiORUBifTB— Rbcordino  Aon. 

The  iffiority  of  an  assignment  by  a  check 

of  a  deposit  in  a  l>ank  Is  not  affected  dj  the  re- 
cording acts,  since  the  assignment  la  absolute, 
and  the  property  does  not  remain  In  the  posses- 
sion of  toe  assignor. 

Appeal  from  District  Court,  Calhoun  Coun- 
ty ;  Z.  A.  Church,  Judge. 

The  opinion  states  tbe  case.  From  a  Judg- 
ment In  favor  of  Interveuerfl,  ibe  plaintiff 
ai^>eals.  Affirmed. 

M.  B.  HcGreary,  for  appellant  B.  O.  8te-' 
yeoaoTi,  for  ac^Ilees. 

BISHOP,  J.  August  2,  1901,  plaintiff  sold 
to  defendant  Cablll,  a  lot  of  hogs  at  tbe 
agreed  price  of  f828.6(^  for  and  on  account  of 
which  Cahlll  drew  a  check  In  ordinary  form, 
payable  to  plaintiff,  on  the  First  National 
Bank  of  Rockwell  City.  Plaintiff  did  not 
present  the  check  at  the  bank  for  payment 
nntll  about  Augtwt  12,  1901,  when  payment 
was  refused.  It  Is  conceded  that  at  the 
time  the  check  waa  drawn  and  presented 
Cabin  had  on  deposit  In  said  bank,  subject 
to  check,  tbe  sum  of  fTdl-  Payment  was 
refused  because.  Just  before  the  cheA  waa 
presented,  the  bank  bad  been  gamisbed  at 
the  suit  of  some  person  not  mentioned  in 
the  record  against  Cabfll.  On  August  12, 
1901,  and  after  payment  of  the  check  had 
been  refused,  plaintiff  commenced  this  action 
against  Cablll  on  account  to  recover  the 
sum  of  $328.60,  tbe  agreed  sale  value  of 
tbe  ho0i.  Tbe  action  was  aided  by  an  at- 
tachment and  the  First  National  Bank  waa 
gamisbed  tboreander  on  the  same  day.  On 
J04  N.W^-«B 


October  28.  1901.  petltl<»ui  of  luterventlou 
were  separately  filed  In  said  action  on  behalf 
of  B.  H.  Riley,  Frank  Logsdon,  C.  F.  Mc- 
Hngh.  Gilbert  Davis,  Q.  W.  Carlisle,  and 
H.  Conley.  Each  of  the  petitions  waa  based 
upon  a  check  in  ordinary  form  given  by 
Cabin  In  payment  for  hogs  sold,  and  drawn 
upon  said  First  National  Bank.  That  in 
favor  of  Riley  was  drawn  August  8,  1901, 
for  $13.77;  that  In  favor  of  Logsdon  was 
drawn  August  3.  1901,  for  $189.72;  that  In 
favor  of  McHugb  was  drawn  July  13,  1001, 
for  $50.76 ;  that  in  favor  of  Davis  was  drawn 
August  3,  1901,  tot  $92;  that  in  favor  of 
Carlisle  was  drawn  August  3,  1001,  for 
$64.51 ;  and  that  In  favor  of  Conley  was' 
drawn  August  2,  1901,  for  $39.30.  In  each 
of  the  petitions  it  Is  alleged  that  the  re- 
spective check  constituted  a  pro  tanto  assign- 
ment equal  to  the  amount  named  therein, 
of  the  mon^s  on  deposit  in  the  bank  to 
the  credit  of  Cahlll.  The  prayer  of  each 
petition  Is  that  tbe  right  of  plaintiff  to 
subject  said  deposit  fund  to  the  payment 
of  her  debt  be  postponed  until  after  pay- 
ment due  Interveners  has  been  made,  and 
Judgment  Is  asked  as  against  both  parties 
and  the  bank,  garnishee.  To  the  several 
petitions  of  Intervention,  the  plaintiff  filed 
formal  answer.  The  case  was  submitted  to 
the  court  upon  an  agreed  statement  of  facts. 
In  which  was  recited  tbe  matters  stated 
above,  with  the  additional  fact  that  follow- 
ing the  garnishment  of  the  bank  by  plain- 
tiff, each  of  tbe  tntervmiers  presented  bis 
check  to  the  bank  and  payment  In  each 
Instance  was  refused.  By  the  Judgment  en- 
tered, plaintiff  was  awarded  a  recovery  as 
against  Cahlll  In  the  amount  of  her  claim, 
with  Interest  and  the  costs  of  the  acti(Hi; 
each  of  the  Interveners  was  awarded  a  re- 
covery as  against  Cahlll  for  the  amount 
of  bis  claim,  respectively,  and  against  the 
deposit  fund  in  the  bands  of  the  bank, 
garnishee,  for  such  amount  with  Interest; 
in  favor  of  tbe  Interveners,  the  costs  of 
the  action  were  ordered  taxed  against  both 
plaintiff  and  defendant  Cabill. 

It  will  be  observed  that  plaintiff  claims 
nothing  in  virtue  of  tbe  check  given  her. 
Having  elected  to  sue  upon  the  account  In 
her  favor  against  Cabin,  and  to  proceed  by 
attachment  whatever  rights  she  has  in  the 
deposit  fund  arise  solely  out  of  the  garnish- 
ment proceedings.  In  otber  words,  she  is 
bound  by  her  election  of  remedies.  McLean 
V.  Flcke,  94  Iowa,  283.  62  N.  W.  758;  IS 
Cyc.  262.  This  being  true,  we  have  but  one 
question  In  the  case,  and  that  is  whether 
the  several  checks  held  by  the  Interveners 
amounted  to  an  assignment  of  the  funds 
In  the  bank  and  for  that  reason  are  en- 
titled to  [Vlority  in  payment  over  the  at- 
tachment claim  of  plaintiff.  All  the  trans- 
actions occurred  and  the  proceedings  were 
bad  before  the  enactment  of  the  present 
statute  on  the  subject  of  commercial  paper, 
and  in  view  of  our  frequent  dedsions  the 
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question  as  preseuted  cao  bardly  be  regarded 
as  an  open  one.  Tbe  following  cases  are 
anthorlty  for  the  rnle  that  the  giving  of 
a  check  drawn  upon  a  general  deposit  fund 
In  a  bank  amonnts  to  an  equitable  assign- 
ment pro  tanto  of  sach  fund:  Roberts  r. 
CorblD  &  Co..  26  Iowa,  316,  96  Am.  Dec. 
146 :  Schollmler  t.  Scbocndelen,  78  Iowa;  426, 
4S  N.  W.  282,  16  Am.  St  Rep.  455;  May  T. 
Jones,  87  Iowa,  188,  54  N.  W.  281;  Bloom 
T.  State  Bonk,  121  Iowa,  101,  96  N.  W.  733. 
Tbe  relation  between  a  bank  and  a  depositor 
therein  on  open  account  Is  that  of  a  debtor 
and  creditor.  Officer  t.  Officer,  120  Iowa, 
380,  01  N.  W.  947,  98  Am.  St  Rep.  365; 
Elliott  T.  Bank  (Iowa)  103  N.  W.  777,  and 
It  has  long  been  settled  that  an  assignment 
of  a  debt  Is  good  as  against  a  garnistunent 
Moore  V.  Lowrey,  25  Iowa,  330,  95  Am.  Dec. 
790;  aimble  v.  Ferguson,  58  Iowa,  414,  10 
N.  W.  789.  Tbe  question  does  not  involve 
the  recording  acta,  as  an  assignment  by  check 
is  absolute  and  the  property  does  not  re- 
main in  the  possession  of  tbe  assignor.  Ai 
in  the  case  of  an  assignment  of  book  ac- 
counts, recording  In  such  cases  Is  unneces- 
sary. Lawrence  t.  IfcKensie,  88  Iowa,  482, 
66  N.  W.  505. 

It  will  be  observed  that  tbe  aggr^ate 
amount  due  the  Interveners  is  not  equal  to 
the  amount  of  the  deposit  fund.  We  are  not 
advised  as  to  the  facts  In  respect  of  the  pri- 
or garnishment ;  but  proceeding  upon  tbe  as- 
sumption, as  we  must  that  the  judgment 
Is  correct  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  we  take  it  that 
in  the  course  of  the  proceedings  under  the 
tormia  Judgment  the  fund  was  so  far  de- 
pleted as  to  leave  no  more  than  was  neces- 
sary to  satisfy  the  demands  of  the  Inter- 
veners. 

We  find  no  oror,  and  tbe  Judgment  Is 
affirmed. 


80NNBSYN  v.  AKIN  et  al. 

(Supreme  Court  of  North  Dakota.   May  20, 

1905.) 

1.  CoNTucT— Fbauoulent  Befbesentations 
— Optioh  to  Rescind. 

One  who  is  defrauded  by  a  false  statement 
which  is  made  to  induce  and  does  induce  the 
execution  of  a  contract  has  a  choice  of  reme- 
dies:  (1)  To  affirm  the  contract  and  take  its 
benefits,  so  far  as  obtainable,  and  recover  any 
damages  sustained  by  the  false  statement;  or 
(2)  to  rescind  the  contract  and  recover  any 
moneys  paid  or  property  delivered  under  it 

2.  Fbauo— False  STATEUEms. 

A  folse  statement  to  be  actionabte.  must 
be  attended  or  followed  by  Injury. 

[Bd.  Note. — For  cases  fai  point,  tee  toL  2S, 
Cent  Dig.  Fraud,  |  24.] 

3.  Save— Evidence  or  Dau ages. 

The  plaintiff  made  a  written  contract  to 
purchase  certain  real  estate  from  tbe  defendants. 
One  of  the  inducments  to  make  the  contract  was 
their  false  statement  that  they  had  the  legal 
title  to  the  land.  Defendants  perfected  their 
title  and  tendered  proper  conveyances  of  title 
at  tbe  time  and  place  Sxed  by  the  contract  At 


tbe  trial  of  plalntiCa  acdon  to  neowr  dam- 
aaes  for  tlie  false  statement  the  jurj  return- 
ed a  verdict  in  his  favor,  gennal  In  form, 
but  without  fixing  any  sum  as  damages.  They 
also  made  certain  special  findings.  These  were 
also  silent  as  to  the  amount  of  damage.  The 
trial  judge  thereafter  awarded  a  recovery  to 
plaintiff.  Defendants  moved,  apon  the  minntes. 
to  vacate  the  verdict  and  Jadgment  upon  the 
ground  that  (1)  the  verdict  and  damages  were 
excessive.  (2)  that  tiie  evidence  is  insomcient  to 
Justify  the  verdict,  and  (3)  tlutt  the  verdict  is 
against  and  contrary  to  law.  HM:  (1)  That 
there  is  no  evidence  that  the  false  statement 
was  attended  or  followM  by  injury  or  damage ; 
(2)  that  tbe  record  presoitB  a  ease  of  misCrlal. 
and  that  the  motion  was  pn^rly  granted  and 
must  be  affirmed. 

risk.  District  Judge,  dissentiiig. 

(Syllabus  by  the  Court) 

Appeal  from  District  Oourt,  Cass  Ocmn- 
tj;  Charles  A,  Pollock,  Jm^ 

Action  by  jr.  K.  Smnesyn  sffslnst  Ijl  W. 
Akin  and  O.  H.  Babcodc  Judgment  fw 
defendants,  and  plaintiff  appeals.  Afflrmed. 

Rehearing  denied  October  11.  1905. 

Morrill  St  Engerud  and  Frtcb  &  Kelly,  for 
appellant  Balli  Watson  ft  Maelay  and 
Pierce  ft  Tenneson,  for  respondents. 

TOUNG,  J.  This  is  an  action  to  reoorer 
damages  for  fraud.  The  plaintiff  has  ap- 
pealed from  M  order  of  liie  district  coort 
Tacatlng  the  rerdlct  and  Judgment  entered 
fliereln  In  his  favor  and  granting  a  new-  trial. 
The  defendant's  motitm  for  a  new  trial  was 
made  upon  tbe  mlnntea.  Tbe  granttng  of 
the  motion  Is  assigned  as  error.  It  is  es- 
sential to  a  correct  nndwstandins  of  the 
questions  presented  upon  this  appeal  to  set 
ont  the  materliU  allegations  of  tbe  com- 
plaint and  answer,  and  also  tbe  Terdict  upon 
which  tbo  Judgment  vacated  was  baaed. 

The  complaint  aUeses  **that  on  flie  30th 
day  of  September,  100^  tbe  defatdants. 
with  Intent  to  deceive  and  defraud  thp 
plaintiff,  then  and  there  falsely  and  fraodn- 
lently  pretended  and  represented  to  the 
plaintiff  that  they  were  the  owners  and 
legally  entitled  to  enter  Into  a  contract  to 
sell  and  conv^  to  the  plaintiff  tbe  follow- 
ing described  real  estate  [describing-  960 
acres  of  land '  situated  in  Ransom  connty], 
and  could  give  a  contract  for  a  good  and 
perfect  title  thereto,  and  would  fumlab  the 
plaintiff  an  abstract  of  title,  whtdi  abstract 
of  title  would  show  that  tbe  defendants 
were  the  ownera  of  said  described  land  and 
premises  and  had  the  legal  right  to  enter 
Into  a  contract  to  sell  and  convey  the  same ; 
that  the  plaintiff,  relying  upon  such  repre- 
sentations, entered  into  a  contract  to  pur- 
chase the  said  described  premises  and  land 
of  the  defendants,  and  paid  the  defendants 
thereunder,  in  merchandise  and  cash,  the 
sum  of  $12357.83 :  that  the  defendants  were 
not  the  owners  of  said  described  lands  and 
premises,  and  were  not  legally  entitled  to 
enter  Into  a  contract  to  sell  and  convey  tbe 
same,  and  could  not  and  have  not  famished 
the  plaintiff  an  abstract  of  title  of  aaid 


Digitized  by 


X.  D.) 


SONNESTN  T.  AKIN. 


1027 


land  and  premises  Bhowing  th'at  tbey  were 
the  owners  of  the  same;  that  at  the  time 
plaintiff  made  the  contract  with  the  defend- 
ants to  purchase  said  lands  and  made  said 
payments  thereon,  said  lands  were  owned 
by  others;  •  •  •  that  by  rMson  of  the 
premises  the  plaintiff  has  been  damaged  In 
the  sum  of  $12,857.33"— for  which  mm  be 
demands  Judgment 

The  defendants.  In  'their  answer,  admit 
the  execution  of  the  written  contract  re- 
ferred to  In  the  complaint,  and  attach  a 
copy  of  the  same  to  their  answer  as  an 
exhibit;  this  being  known  In  the  record  as 
"Exhibit  A."  They  also  admit  the  receipt 
of  a  $2,500  cash  payment  upon  the  contract, 
and  a  further  paymmt  by  the  dellTery  of 
the  stock  of  merchandise  as  allied  in  the 
complatnt  Bat  they  deny  that  they  stated 
or  represented  that  they  were  the  owners 
of  the  land,  and  "espedally  deny  that  by 
reascm  of  any  of  the  facts  set  forth  In  tta 
complaint  plaintiff  has  been  damaged  In  tb» 
sum  of  112,857^  or  In  any  other  sora  or 
amount  whatever,"  and  allege  "that  the  de- 
fendants haye  duly  complied  with  all  the 
terms  dnd  conditions  of  said  written  con- 
tract and  han  taidered  to  the  plaintiff 
an  abstract  of  title  to  said  premises,  and 
that  tbey  are  now  ready,  able,  and  wllUng 
to  conv^,  ot  cause  to  be  conreyed,  to  the 
plaintiff,  by  good  and  snlBclent  deeds  of 
conveyance,  all  the  lands  In  said  contract 
mentioned,  tn  accordance  with  the  terms 
and  conditions  of  said  contract,  and  convey- 
ing to  the  plaintiff  full  tltie  to  all  of  said 
lands,  as  therein  mentioned,  npon  the  fall 
performance  by  the  plaintiff  of  the  other 
terms  and  conditions  of  said  contract,  and 
that  the  defendants  herewltit  tender  and 
offer  full  and  complete  performance  of  the 
terms  and  conditions  npon  their  part  to 
be  performed." 

The  contract  vras  signed  by  the  plaintiff 
and  by  the  defendants.  ^  the  terms  of 
this  contract  tiie  plaintiff  agreed  to  purchase 
the  lands  in  question  at  an  agreed  price 
of  $25,920.  The  contract  describes  the  land, 
and  fixes  the  terms  of  payment  and  rate 
of  interest  on  deferred  payments.  Under  It 
$i^500  was  to  be  paid  upon  Its  ncecuUon, 
and  $10,830  was  to  paid  by  the  delivery 
to  the  defendants  of  a  certain  stock  of 
merchandise,  located  at  Ormsby,  Minn.,  at 
wholesale  price,  the  taking  of  the  inventory 
to  begin  on  October  8,  IQOSi  X  farther  pay- 
ment of  $2,500  was  to  be  made  on  January 
1,  1803,  when  the  deal  was  to  be  completed. 
Plaintiff  assnmed  a  mortgage  upon  the  land, 
and  was  to  pay  the  remainder  of  the  pur- 
chase price  in  five  equal  annual  Installments. 
The  contract  makes  no  reference  to  the  own- 
ership of  the  land  or  the  condltltm  of  the 
title,  but  provldjM  that:  "An  abstract  of 
title  Is  to  be  furnished  to  me  (Sonnesyn) 
by  you  when  $2,500.00  of  the  purchase 
money  Is  actually  paid,  and  If  such  ab- 
stract <tf  title  is  objectionable  yon  are  to 


have  until  January  1,  1903,  after  Its  return 
to  you,  with  such  objections  noted,  within 
which  to  supply  any  deficiency  or  make  a 
good  merchantable  titles" 

This  action  was  commenced  November  26, 
1902.  The  record  shows  that  at  the  close 
of  the  testimony  "counsel  for  the  plaintiff 
moved  the  court  that  the  case  be  snbmitted 
to  the  Jury  upon  a  list  of  special  questions 
covering  the  Issues  In  the  case."  nils  mo- 
tion was  granted.  Before  the  proposed 
questions  were  submitted  to  tiie  Jury  counsel 
for  defendanta  requested  that  "questions 
numbered  3  and  4  be  answered  *No,'  In  or- 
der that  there  may  be  no  confusion  aris- 
ing in  the  minds  of  the  Jury,"  and  tiie  an- 
swers were  inserted  In  accordance  with 
such  request  Thereafter  the  Jury  returned 
tiM  following  verdict: 

"We,  the  Jury  Impaneled  and  sworn  to 
try  the  above-entitied  actitm,  do  find  fw 
the  plaintiff. 

"Dated  May  28,  1908. 
"^Signed]       A.  H.  Barnes,  Foreman. 

"Question  1.  Did  the  defendants  or  either 
or  them,  at  or  before  making  the  contract, 
'Bxhlblt  A,'  state  to  or  willfully  lead  tiie 
plaintiff  to  believe  that  tbey  ot  either  of 
them  owned  the  lands  which  tiiey  agreed 
to  sell  him?  Answer.  Yes. 

"Question  2.  If  yoa  answer  the  above  ques- 
tion 'Yes,'  did  the  i^aintifl  believe  and  rely 
upon  soch  statements  and  representations, 
and  wss  sncb  belief  and  reliance  one  of  the 
Indncemoita  that  caused  him  to  enter  into 
said  contract,  and  to  part  with  his  money 
and  property?  Answer.  Yes. 

"Question  8.  Did  the  defendanta  or  either 
of  them  own  the  lands  described  in  said 
contract  on  tiie  SOtii  day  of  September,  19027 
Answer.  Na 

"Question  4.  Did  the  defendanta  or  either 
of  them  own  all  of  the  lands  descilbed  to 
said  contract  at  the  time  this  action  was 
commenced,  to  wit  November  26,  1902? 
Answer.  No, 

"Question  6.  What  was  the  value  of  the 
goods  and  fixtures  delivered  to  the  defend- 
anta by  the  plaintiff?  Answw.  $10^000.00. 

"Question  6.  If  plaintiff  Is  entitled  to  re- 
cover, should  Interest  be  computed  on  the 
damages?  Answer.  Yes. 

"Dated  May  23,  1903. 
"[Signed]      A.  H.  Barnes,  Foreman." 

On  May  25,  1903,  the  trial  Judge  directed 
the  entry  of  Judgment  against  the  defend- 
ants for  $13,052.52;  the  order  therefor  re- 
citing that,  "the  Jury  having  returned  a  ver- 
dict in  favor  of  the  plaintiff  generally,  and 
having  been  required  to  make  special  find- 
ings, which  special  findings  and  the  answers 
thereto  were  as  follows  [setting  out  a  copy 
of  the  above  verdict],  and  the  court  having, 
upon  said  special  findings,  concluded  that  the 
plaintiff  Is  entlUed  to  Judgment  against  the 
defendants  and  each  of  them"  for  the  above 
sum,  orders,  etc. 

Thereafter  the  defendanta  moved,  upon  the 
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minutes  of  tbe  court,  to  vacate  and  let  aside 
tbe  Tcrdlct  and  jndg^iait  and  for  a  new  triaL 
The  notice  of  Intention  spedfled  the  f<d]owtDg 
grounds:  "(1)  That  the  verdict  and  dam- 
ages are  excessive,  appearing  to  have  been 
given  nnder  the  Influence  of  pasaiim  and  piej- 
Ddlce.  That  the  evidence  Is  insnffldent 
to  jiutlfr  the  verdict  In  the  following  partlcn- 
Ian,  viz.:  That  the  nndlapnted  evidence 
shows  that  the  plaintiff  suffered  so  lose, 
damage,  or  injury  by  reascm  of  tbe  alleged 
fraud,  deceit,  and  false  represnitattons  made 
by  the  defendants ;  that  the  undisputed  testi- 
mony shows  that,  at  and  prlw  to  the  time  of 
the  making  of  the  contracts  between  plaintiff 
and  defendants,  the  defoidanta  had  agency 
contracts  or  other  contracts  with  the  ownm 
of  tbe  land  In  question,  empowering  defend- 
ants to  purchase  said  lands  or  to  cause  them 
to  be  conveyed  to  otb^,  Including  the  plain- 
tiff ;  tint  the  undisputed  evidence  shows  that 
im  the  1st  day  of  January,  1903,  upon  which 
date  the  contract  between  plaintiff  and  de- 
fendants was  to  be  consummated,  and  long 
before  tbe  trial  of  this  action,  the  defendants 
had  obtained  title  in  fee  to  all  of  said  lands, 
excepting  the  so-called  'Frey  quarter  section,' 
title  to  which  was  vested  In  the  defendants 
upon  January  15,  1903;  that  the  undisputed 
evidence  sbowa  that  at  and  prior  to  the  time 
of  the  trial  of  this  action  the  defendants  were 
clothed  with  the  title  to  all  of  said  lands  in 
fee ;  that  the  undisputed  evidence  shows  that 
the  defendants  always  intended  to  comply 
n'lth  all  the  terms  of  said  contract  upon  their 
part  to  be  kept  and  performed  from  tbe  time 
said  contract  was  made ;  that  tbey  were  at  all 
times  from  a  date  prior  to  the  making  of 
said  contract  In  position  to  acquire  title  to  all 
said  lauds;  that  they  did  acquire  title  to 
said  lands  prior  to  the  trial  of  this  action; 
and  that,  if  plaintiff  suffered  any  Injury  ow- 
ing to  said  alleged  fraudulent  representations, 
it  was  a  nominal  injury  only,  and  that  he  suf- 
fered no  real,  substantial  Injury  or  damages. 
<8)  That  tbe  verdict  Is  against  and  contrary 
to  the  law.  In  that  the  undisputed  evidence 
shows  that  tbe  material  allegations  con- 
tained In  the  complaint,  to  the  effect  that  the 
defendants  did  not  own  said  lands,  were 
substantially  antrue,  for  the  reason  that  dui^ 
tng  all  times  mentioned  In  the  complaint  the 
defendants  were  the  owners  of  contracts 
which  enabled  them  to  acquire  or  to  have  con- 
veyed title  to  said  lands ;  that  said  verdict 
is  against  law  In  this :  tiiat  the  undisputed 
evidence  shows  said  contract  between  the 
plaintiff  and  the  defendaqts  was  during  all 
the  time  after  it  was  made,  down  to  and  dur- 
ing the  trial  of  said  action,  a  valid,  subsist- 
ing contract;  and  that  the  evidence  upon  the 
trial  failed  to  show  any  breach  of  said  con- 
tract on  the  part  of  the  defendants,  or  any 
damage  suffered  thereunder  by  the  plaintiff.** 
There  is  no  dispute  as  to  the  vital  facts 
upon  which  the  motion  for  new  trial  was 
based.  Tbey  are  rabstantially  as  stated  In 


the  notice  of  intentiw.  The  def  aidants  madi 
no  default  in  tbe  perftHnnanoe  <rf  their  obllg»> 
tlcHia  under  otttract  Tbe  Ulnl  Judge 
caused  the  mtrj  of  a  Judgment  asalnst  tlie 
dtf endanta  for  fU,062Jia.  Tbis  be  vacated 
upon  tbe  d^mdants*  motion.  Tbe  qnestka 
on  tills  appeal  is  wbetbu-  it  aroaara  tbat  be 
abused  bis  diacretion  in  vacating  0ie  verdict 
and  Judgment  and  granting  a  new  tElaL  We 
are  of  the  (vlniim  tbat  be  did  no^  and  tbat 
tbe  <«tor  moat  ttiertfore  be  affirmed.  "Where 
a  vordlct  la  vacated  and  a  new  trial  granted 
by  a  trial  court  upon  tbe  ground  ot  Inault 
cSeat  evidoice,  tbe  court  in  so  dcrfng  ia  acting 
wltbin  Judicial  discretion,  and  ancb  diacre- 
tion will  not  be  dlaturbed  in  a  conrt  of 
view,  except  in  casea  of  manifoet  abase:'' 
Dlnnle  v.  Johnaon,  8  N.  D.  163.  77  N.  W.  612; 
Patch  T.  Hallway  Ckh,  6  N.  D.  65.  .63  N.  W. 
a07;  Onll  River  Lumb^  Oo.  v.  OdMme,  6 
N.  D.  276,  69  N.  W.  691;  FengUly  Cue 
UadL  Cow.  ll.N.  D.  249.  91  N.  W.  63. 

Tbe  actlMi  is  based  upm  fratid.  Tbe  fraud 
alleged  craitfata  of  tbe  defandanta!'  false 
statements  as  to  tbe  titie  and  ownoahlp  of 
the  land.  It  Be«ui  to  bave  been  tbe  tbeoiy 
of  plalntUTa  counsel,  and  one  adopted  Iv  tbe 
court  in  ordering  Judgment  for  the  plaintiff, 
that.  If  tbe  defendant  In  fact  talaelj  atatad 
that  they  bad  tbe  legal  title,  tbla  statement 
of  Itself  cmstitntad  an  actionize  wrang,  for 
which  the  defendanta  must  reapMid  In  daa- 
agea.  This  la  ^roneons.  It  ia  a.  weU-settled 
maxim  tiut  fraud  without  injury  Is  not  ae- 
tionable.  *^he  law  t^ea  no  oognlzance  ot  a 
fraud  whi<A  doea  not  In  fact  work  eome  In- 
jury." People  V.  Oook,  8  M.  T.  67.  S9  Am. 
Dec.  401;  Baatwood  v.  Bain.  8  H.  &  N.  73S: 
Hemingway  v.  F*™"*"",  4  M.  ft  W.  115.  "It 
baa  been  very  Juatly  remarieed  tihat  to  siqipoct 
an  action  at  law  for  mlarq;>ze8entatiaa  tbt're 
must  be  a  fraud  committed  by  tbe  deCendant 
and  a  damage  resulting  from  audi  tmod  te 
the  plaintiff."  "Oourts  of  equity  do  not 
any  mwe  than  courts  of  law,  ait  fbr  the 
purpose  ot  forcing  moral  obllgattona  or 
correcting  unconsdoitiouB  acta  wblcfa  are 
followed  tij  no  loss  or  injury.**  1  8tory*a  Bqni- 
ty  Jurisprudence^  f  302;  Temon  v.  Eeysi  13 
East,  687  ;  9  Gyc.  481,  and  casea  dted.  It  is 
accordingly  well  settled  that  falae  atatoncntr 
of  a  voidor  of  real  estate  in  ptocurinc  tbe 
execution  of  a  written  contract  for  tbe  por^ 
chase  and  aale  thereof,  wUidi  are  n^tber 
attended  or  followed  by  Injury,  will  not  ana- 
tain  an  action  tat  dec^t  Aa  to  tbis  nctkn 
it  Is  said  that  "there  must  not  only  be  a 
false  representatimi  made  with  intent  to  de- 
ceive, but  the  r^Hesentation  must  be  relied 
on  and  cause  damage  to  a  party  before  aa 
action  win  He.**  Barber  v.  Kilbonm.  16  Wb. 
485;  Castleman  v.  Griffin,  13  Wis.  835;  Pne- 
man  v.  Venner.  120  Mass.  424 ;  Ide  v.  Gray,  11 
Vt  615;  Randall  v.  Haaelton  (Sfaas.)  IS 
Allen,  412;  Fuller  v.  Hogdon.  20  Me.  24S.  In 
Alden  v.  Wright,  47  Minn.  226,  48  N.  W.  767. 
tbe  court  atatee  tbat  one  of  tbe  eaaoitfal  de- 
ments whlidi  eonatitntea  a  cause  oC  action  for 
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deceit  Is  "titut  the  party  Induced  to  act  hu 
tseen  damaged.  He  most  have  acted  on  tin 
faith  of  tbe  false  reprcaentatkm  to  bit  dam- 
age The  party  cannot  raatatn  an  action  of 
-tbls  character  when  no  barm  has  come  to  him. 
Deceit  and  Injury  must  cmcor**— citing 
numeroiu  caaee.  And  It  is  agnaUF'  veil  set- 
tled tbat  a  oonrt  of  equity  will  not  adjudge  a 
resdsBion  oi  a  contract  toe  tbe  pnicbaae  and 
■ale  of  real  estate  on  account  of  frandnlent 
representatlODs  in  prooirlng  ita  ttKcntion,  im- 
leaa  damage  or  Injury  Is  shown.  Marrlner  t. 
Dennison,  78  OaL  202,  20  Fac.  S86;  Ball^  T. 
Fox,  78  Cal.  889.  20  Pac.  868;  Morzlaon  t. 
Loda,  89  Cal.  881 ;  Purdy  r.  BnUard,  41  Cal. 
444;  Wainwrlght  t.  Weske,  82  CaL  193.  23 
^c:  12 ;  Sonthnu  Development  Oow  t.  Silva. 
125  V.  S.  247.  8  Sup.  Ct  881,  31  U  Bd.  678; 
Smith  T.  Blcharda,  18  Pet  (U.  S.)  26,  10  U 
Ed.  ^ ;  Walnocott  t.  Occidental,  etc..  Ass'n,  98 
CaL  263,  S3  Pac.  88 ;  Huffman  t.  Lcmg  (Minn.) 
42  N.  W.  866;  Johnson  t.  Seymour  (Midi.) 
44  K.  W.  814;  ArmatroDg  t.  Breea  (Iowa) 
68  N.  W.  1126;  Beard  v.  BUley  (Colo.  App.) 
34  Pac.  271;  Nelson  t.  Orondabl,  13  N.  D.  130, 
96  N.  W.  299,  and  cases  rlted 

If  one  Is  actually  defrauded  by  a  false 
statement  wtaidi  induced  him  to  enter  into 
a  contract;  he  has  his  remedy  for  the  Injury. 
The  contract  thus  procured  Is  not  void,  but 
voidable.  9  Cyc.  431;  14  Am.  &  Bug.  Bncyc. 
of  Lew,  166,  and  cases  dted.  He  may  either 
rescind  the  contract  and  recover  any  sums 
paid  upim  it  or  property  dtilvered  pursuant 
to  It^  or  he  may  aflBrm  the  contract,  take 
such  benefits  as  are  Obtainable  xtoOer  it, 
and  recoTer  damimes  for  the  injuries  sustain- 
ed by  re^n  of  the  false  statement  Tlce  t. 
ZInssw,  76  N.  T.  648;  Krumm  t.  Beoch. 
90  N.  T.  898;  Oiflord  t.  CarriU.  29  Cal.  589; 
Herrin  t.  Libbey,  36  Me.  360;  Burton  t. 
Stewart  (N.  T.)  8  Wend.  233.  20  Am.  De& 
682;  Purdy  t.  Bullard.  41  C&\.  444.  These 
altematlTe  remedies,  it  will  be  seen,  are  In* 
consistent  and  are  not  available  in  the  same 
action;  fmr  one  is  based  upon  a  resdsslon  of 
the  contract  and  the  other  upon  an  affirm- 
ance of  it— «ne  upon  a  contract  implied  by 
law  obUgatlnff  the  wrongdoer  to  restore 
whatsTer  of  value  he  has  received;  the 
other  in  tcfft  tor  damages  for  the  injury 
done  by  the  fftlse  statement  When  the 
person  injmied  elects  the  latter  remedy, 
I.  e.,  to  sue  for  the  tort,  he  affirms  the  con- 
tract thus  continuing  It  as  a  binding  obliga- 
ti<m.  Heastlngs  v.  McOee.  66  Pa.  884;  Kim- 
ball T.  Cunningham,  4  Mass.  602,  3  Am.  Dec 
280;  Whttealde  v.  Brawley  (Mass.)  24  N. 
B.  1088;  Johnson  t.  Cookerly,  88  Ind.  151; 
Wbeelw  v.  Dunn  (Colo.)  22  Pac.  827;  Stuart 
V.  Hayden,  72  Fed.  402,  4U.  18  C.  a  A.  618; 
Cmilaon  V.  Houston,  9  N.  D.  498,  84  N.  W. 
854.  And  "it  la  the  rale  that  the  defrauded 
party  to  a  contract  has  but  one  election  to 
rescind,  fliat  be  must  exodse  that  election 
with  reasonable  promptitude  Ettet  fb»  dis* 
covery  of  the  fraud,  and  that,  when  be 
once  dects,  he  must  abide  by  his  dedalon.** 


Dennis  v.  Jones,  44  N.  J.  Bq.  SIS,  14  AtL 
918,  6  Am.  St  Rep.  899;  Blgelow  tta  Fraud. 
486.  In  this  case  tbe  plaintiff  elected  to 
sue  for  damages  for  the  alleged  fraud.  In 
doing  so  he  affirmed  tbe  contract  It  stands 
undlcvuted  in  this  case  that  the  defendants 
were  prepared  and  offered  to  convey  the  land 
when  performance  was  due  under  the  con- 
tract Plaintiff  vaa  tiius  tendered  the  full 
tmlt  of  his  bargain  In  accordance  with  the 
terms  of  his  contract  of  purchase.  The 
false  representation  waa,  therefore,  without 
injury  or  damage;  for  there  has  been  no 
failure  of  title,  and  no  other  cause  for  dam- 
age is  alleged,  or  even  suggested.  0pon  this 
state  of  facts  it  is  apparent  that  the  verdict 
la  without  support  in  the  evidence.  Plain- 
tiff alleges  that  be  was  damaged  by  the  false 
statement  The  fact  that  the  evidence  fails 
to  show  that  the  false  statement  was  fol- 
lowed by  Injury  is  fatal  to  a  recovery. 
Plaintiff's  counsel  properly  concede  tbat  the 
verdict  has  no  support  In  the  evidence  If 
the  action  be  treated  as  one  for  deceit  be-- 
cause  there  la  no  evidence  that  ai^  injury 
or  damage  resulted  from  the  false  state- 
ment,  and  admit  tiiere  haa  been  no  defoult- 
and»  the  contract  They  seek  to  sustain 
their  recovery,  upon  the  theory  that  the  ac- 
tion is  baaed  iQton  a  rescission  of  the  eon- 
tract 

Upon  a  fomiCT  appeal  from  an  order  dis- 
solving an  attachment  in  thia  case,  we  con- 
strued the  complaint  as  statii^  a  cause  of 
action  for  deceit  BonneDyn  v.  Akin,  12  N. 
D.  227.  97  N.  W.  S67.  This  construction  of 
the  complaint  was  not  ihea  challenged. 
Neither  was  it  challenged  In  tiie  plaintUTs 
petition  for  rehearing  or  In  the  brief  upon 
tbe  rehearing,  both  of  whltdi  were  filed  aftor 
the  trial  of  the  action.  His  counsel  now 
contend,  however,  that  the  action  rests  up- 
on a  rescission  of  the  contract  Th^ 
present  position,  as  stated  in  their  brief,  la 
as  follows:  "The  alleged  fraud  vitiated  the 
contract.  •  •  •  Our  case  is  based  upon 
the  theory  that  the  craitract  was  disaffirmed 
by  bringing  the  action.  •  •  •  Onr  dahn 
is  that  the  fraud  destroyed  all  of  tbe  con- 
tract. Onr  cause  of  action  is  not  baaed  up- 
on tbe  contract  but  la  founded  on  the  fraud, 
and  assumes  that  there  never  was  any  con- 
tract *  *  *  It  has  been  dlsafflrmed  for 
fraud,  and  thereby  utterly  destroyed."  Tbim 
theory  of  the  action  is  not  sustained  by  the 
pleadings.  Neither  does  the  evidence  or 
findings  afford  grounds  for  sosteinlng  a  re- 
covery, either  upon  the  ground  that  the 
contract  was  void  without  disaffirmance  or 
that  it  was  avt^ded  by  disaffirmance.  That 
tiie  contract  was  not  -rtM,  but  at  the  most 
voidable,  has  already  been  stated.  The  com- 
plaint does  not  all^  that  the  contract  waa 
disaffirmed,  and  there  is  no  evidence  of  a 
disaffirmanice.  On  the  contrary,  the  com- 
plaint states  a  cause  of  actl<m  ft>r  deceit, 
and  prays  for  damages  therefor,  and  states 
no  other  cause  of  action,  and.  so  far  as  tbe 


Digitized  by 


1030 


UM  NOBTHWESTBBK  BXIPORTBB. 


bringing  of  tbe  action  is  notice.  It  Is  notice 
that  the  plaintiff  would  not  waive  tbe  tort 
and  rely  upon  tbe  Implied  contract  which 
would  arise  upon  a  dlsafflnnance,  bat  would 
rely  upon  the  tort  and  recover  his  damages 
resulting  thereftom  and  alBrm  tbe  contract 
There  is  an  entiie  atMence  of  both  allegation 
and  proof  of  resdnlon.  It  la  not  claimed 
that  the  contract  has  been  rescinded  the 
Judgment  of  any  court.  Neither  can  It  be 
contended  that  It  has  heen  rescinded  hy  mur 
tnal  consent,  for  the  defendant  bare  stead' 
fastly  Insisted  upon  performance,  and  they 
tendjsred  performance  whra  .'performance 
was  du&  Neither  can  it  be  said  that  the 
plaintift  has  rescinded  by-  lUs  own  act; 
for  to  disaffirm  a  written  contract  *^e  law 
requires  some  posltlTe  act  by  tbe  party  who 
would  rescind  which  stutll  manifest  such  In- 
tention and  put  the  opposite  party  on  his 
guard."  Hlgby  v.  Whittaker,  8  Ohio,  198; 
Walters  t.  Miller,  10  Iowa,  427;  Melton 
T.  Smith,  60  Mo.  315.  "A  contract  for  tbe 
conveyance  of  real  estate  cannot  be  re- 
fictnded  by  tbe  vendee  without  the  perform- 
ance of  some  act  which  will  give  tbe  ven- 
dor notice  of  bis  Intention  and  put  him  upon 
bis  guard."  .  Mullln  v.  Bloomer,  11  Iowa, 
860.  See,  also,  American  Wine  Co.  v.  Brash- 
er (C.  0.)  18  Fed.  595,  003;  Carney  v.  New- 
berry, 24  111.  203;  Gaty  v.  Sack,  19  Mo. 
App.  470 ;  Davis  V.  Read  (O.  C.)  37  Fed.  418, 
424;  Grymes  v.  Sanders,  93  V.  S.  55,  23 
L.  Ed.  798;  Ayres  v.  MitcheU,  8  Smedes  & 
M.  683;  Lawrence  T.  Dale.  8  Johns.  Gh.  23. 
And  as  a  condition  to  a  recovery  of  tbe  con- 
sideration paid  by  a  defrauded  vendee,  as 
upon  a  dlaafflrmance,  be  "must  demand  the 
money  he  has  paid  or  the  property  he  has 
delivered  to  such  other  party  before  suit 
brought  In  order  to  recover  the  same.** 
Weeks  v.  Roble,  42  N.  H.  816;  Swazey  t. 
Cboate  Mfg.  Co.,  48  N.  H.  200;  Corse  & 
Co.  V.  Minnesota  Grain  Co.  (Minn.)  102  N. 
W.  728,  and  cases  cited.  And  it  Is  neces- 
sary, lo  an  action  to  recover  payments  upon 
a  contract  obtained  by  fraud,  to  "aver  facts 
showing  a  rescission  of  the  contract  of 
purchase.  •  •  •  Until  the  contract  is 
rescinded  in  some  manner,  an  action  to  re- 
cover such  payment  cannot  be  maintained." 
H^man  v.  Gray,  79  Wis.  182,  48  N.  W.  113. 
"An  action  at  law  to  recover  back  that 
which  has  been  paid  upon  a  coutract  void 
for  fraud  supposes  a  precedent  rescission 
of  the  contract  by  the  act  of  tbe  plaintiff." 
Ludington  v.  Patton,  111  Wis.  208,  86  N. 
W.  571;  Potter  v.  Taggart,  64  Wis.  395,  400, 
11  N.  W.  678;  Bostwlck  T.  Mutual  Life  Ina 
Co.,  116  Wis.  392,  89  N.  W.  538,  92  N.  W. 
246.  67  L.  R.  A.  705. 

Some  courts  have  held  that  a  vendor  of 
personal  propo-ty,  when  the  sale  has  been 
Induced  by  trtmA,  may  sue  in  replevin  or 
trover,  without  previous  notice,  tender,  or 
demand,  treating  the  acceptance  of  tbe  vtoq- 
erty  by  the  fraudulent  vmdee  as  a  tortious 


r  taking  and  upon  the  ground  that  no  title 
'  passes.   Thurston       Blancbard  (Mass.)  2S  | 
;  Pick.  18,  83  Am.  Dec  700;  Wood  v.  Garland. 
,  58  N.  H.  154.  and  Carl  v.  UcGonlgal  (Mkb.) 
I  25  N.  W.  516,  are  of  this  class.   Otiier  coorts 

bold  In  such  cases  that  the  title  passes,  and  ' 
I  that  a  resdsslon  Is  essential  before  the  d^ 
;  fraoded  vendor  can  reclaim  the  property, 
j  Farwell  v.  Hancbett  (IIL)  11  M.  E.  875: 
I  Doane   v.  Lockwood   (111)   4  N.    K.  500. 
See.  also,  cases  dted  in  note  to  Sisson  Potter 
Co.  V.  Hill  (R.  I.)  21  L.  R.  A.  206.  What- 
ever may  be  the  correct  rule  as  to  a  sale  at 
personal  property  induced        ttaud.  It  1i 
apparent  that  it  does  not  apply  to  the  caw 
j  at  bar.   The  sale  In  this  case  was  of  real 
I  estate.   Tlie  action  is  not  l»ought  by  a  de- 
I  frauded  vendor  of  personal  property,  bat  | 
by  a  purchaser  of  real  estote.  who  alleges 
that  he  was  fraudulently  Indnoed  to  make  tbe 
contract  of  purchase  to  bis  damage.  If 
it  wen  possible  to  change  the  action  from 
one  tx  delicto  to  recoirer  damages  to  an  ac- 
tion ex  contractu  as  upon  a  resdsslon,  still 
the  situation  would  not  be  the  same  as  is 
a  sale  of  persoaal  proper^;  for  this  actios  i 
is  not  brought  by  tbe  vendiw  to  recover  per- 
sonal prt^rty  whldi  be  has  sold.   It  wu 
brought  by  the  pnrdiaser  of  real  estate,  and 
would  in  that  evmt  be  brought,  not  to  re-  i 
cover  property  sold,  but  to  reoorw  paymmti  ' 
made  upm  a  voidable  ccmtract  Under  sdA 
dicumstanoea  It  will  be  seok  that  tiie  rU^t 
of  recovery  is  entlrdy  dq>endent  upon  a  | 
precedent  readaslai,  and  so  the  cues  hold. 

Finally  it  la  cmtended  tha^  wen  If  tiie 
theory  nptm  wblcb  the  plaintiff  recovered 
was  erroneous,  the  error  could  not  be  corrert- 
ed  upon  defendants*  motion.  This  condn- 
slon  is  tMised  iqion  the  claim  tiiat  tbe  In- 
structions tl^m  by  the  judge  to  the  jmy 
authorised  the  recovery  which  tbe  plaintiff 
now  se^  to  ■nataln,  and  tbat  tiie  instroi- 
tlona  were  not  excepted  to  by  the  dtftendanti. 
The  point  urged  is  that  the  Jury  were  au- 
thorised to  apply  an  erroneooa  rale  of  law. 
which  was  not  excepted  to,  and  ttiat  under 
this  wToneoua  rule  tbe  evidence  is  snffldoit 
to  Bustoln  tbe  verdict,  and  that  tlie  recoverj 
must  therefore  stand.  This  oontaitlai  csd- 
not  be  sustained.  Tbe  rule  thua  Invoked 
has  no  application  to  this  case^  and  tor  the 
reason  that  the  jury  did  not  return  a  general 
verdict  It  will  be  seen,  by  refttmce  to 
the  statement  of  the  proceedings  above  set 
out,  that  the  law  of  the  ease  was  not  ap- 
plied by  the  Jury,  bnt  by  tbe  trial  Jn^ 
The  damage  and  the  amount  therectf  wen 
awarded,  not  by  the  jury,  but  by  tbe  trial 
judg^  after  the  jury  was  dtscturged  and 
after  a  review  of  tbe  special  flwdtng^  Vpm 
this  state  of  facts  the  trial  court  "is  free 
to  consider  and  should  oonatder  wtiat  tbe 
law  is.  and  is  not  bound  by  its  Instructions 
previously  gtvoi  to  tbe  jniy.  It  la  true  a 
jury  must  take  instructions  as  Oie  law. 
whether  right  or  wrong;  •  •  •  but  tbe 
court  does  not  instmrt  itMlf  and  does  not 
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bind  itself."  Balrd  t.  0.,  R.  I.  ft  P.  By.  Co., 
61  Iowa,  359,  31  N.  W.  733.  That  the  verdict 
is  Dot  a  general  verdict  iB  apparent,  for  tt 
does  not  pasa  npoo  all  of  the  Isauee.  It  wholly ' 
omlta  the  vital  iasoe,  the  amount  of  dam- 
age Bustalned  by  tbe  plalntUT.  Section  5446, 
Rev.  Codes  1899,  provides  tbat,  "whoi  a  ver- 
dict Is  fotmd  for  the  plaintiff  in  an  action  for 
the  recovery  of  money,  •  •  •  the  Jnry 
most  also  find  the  amount  of  the  recovwy." 
The  Jury  found  no  amount  It  Is  silent  upon 
this  Issue.  "A  verdict  in  an  action  in  which  a 
moD^  judgment  Is  sougbt,  whether  by  way 
of  liquidated  or  unliquidated  damages,  which 
does  not  state  spedflcally  tbe  amount  to 
which  the  Jury  deem  the  plaintiff  entitled. 
Is  not  a  verdict  on  which  a  valid  Judgment 
can  be  entered."  Van  Bentbuysen  v.  DeWltt 
(N.  y.)  4  Johns.  213;  Cates  v.  Nlckell,  42 
Mo.  169;  Burghart  v.  Brown.  60  Mo.  24; 
Gerbab  v.  White,  40  N.  J.  Law,  242 ;  Galther 
V.  Wllmer,  71  Md.  361,  IS  Atl.  690,  5  L.  R. 
A.  766,  17  Am.  8t  Rep.  642;  LAN.  Ry. 
Co.  V.  Hartwell.  99  Ky.  436,  36  S.  W.  183, 
38  3.  W.  1041 ;  Bartle  v.  Plane,  68  Iowa,  227, 

26  N.  W.  88 ;  Frybei^er  v.  Carney,  26  Minn. 
84,  1  N.  W.  807;  Mayor  v.  Calhoun,  103 
Ga.  675,  30  S.  E.  434 ;  Watson  v.  Damon,  54 
Cal.  273 ;  Taylor  v.  Hathaway,  29  Ark.  697 ; 
Abbott's  Trial  Brief,  515 ;  28  A.  &  E.  Encyc. 
of  Law.  303,  807,  and  cases  cited.  And  In 
this  case  the  omission  Is  fatal,  and  cannot 
be  supplied  by  reference  to  the  pleadings. 

It  is  also  equally  essential  that  the  Jury 
Bfaall  assess  the  damages  In  a  special  verdict. 
"A  special  verdict  should  leave  to  the  de- 
cision of  the  court  only  questions  of  law." 

Morrison  v.  Lee,  13  N.  D.  ,  102  N.  W.  223 ; 

Walnright  v.  Burroughs,  1  Ind.  App.  393, 

27  N.  E.  501 ;  Mitchell  v.  Gelseudorff,  44  Ind. 
a58;  Dawson  v.  Shirk,  102  Ind.  184,  1  N.  E. 
292;  City  of  Ft  Wayne  v.  Durnell,  13  Ind. 
App.  680,  42  N.  B.  242;  Cole  V.  Powell,  17 
Ind.  App.  438,  46  N.  E.  1006.  In  this  case 
tbe  special  findings  do  not  cover  all  of  the 
issues  and  are  not  equivalent  to  a  special 
verdict  Whether,  If  tbe  verdict  had  been 
general,  it  would  have  been  necessary  to  ex- 
cept to  the  instructions  stating  an  Improper 
rule  of  damages,  the  motion  being  upon  the 
court's  minutes.  In  order  to  set  aside  the 
verdict  upon  tbe  ground  tbat  the  amount 
awarded  was  excessive  and  nnauthorlzed. 
we  need  not  determine.  On  tbis  point  see 
Baylle's  New  Trials  and  Appeals,  545,  546, 
and  cases  dted. 

Aside  from  tbe  merits,  the  order  must  be 
affirmed  for  another  reason.  The  record 
presents  a  case  of  mistrial.  The  Jury  did 
not  return  a  general  verdict,  and  tbe  special 
findings  do  not  cover  all  of  the  issues  so  that 
they  can  be  treated  as  a  special  verdict  The 
Jury  found  that  the  defendants  made  a  false 
statement  that  the  plaintiff  relied  upon  it 
as  one  of  the  Inducements  to  enter  Into  the 
contract  to  purchase  tbe  land,  that  the 
value  of  the  goods  delivered  upon  the  con- 
tract was  fl0,000,  and  tliat  the  plaintiff 


should  have  interest  on  his  damages.  There 
is  entire  sUesice  as  to  .the  amount  of  damages, 
or  as  to  whether  tbe  .plaintiff  suffered  az^ 
damages.  The  fact  that  the  defendant  de- 
livered f  1(^000  worth  of  toods  as  payment 
nptm  ttie  contract  merely  establishes  the 
fact  that  he  made  a  pvymrait  of  pn^ierty  of 
tbat*  value  iQ>on  tbe  contract  It  does  not 
show  tbat  he  was  damaged  in  that  sum,  or 
in  any  oOier  sum,  by  so  doing.  The  ques- 
tion of  damages  would  turn  upon  tbe  ques- 
tion of  whether  the  obligation  of  the  de- 
fendants to  convey  tbe  title  was  of  any 
value,  and  whether  It  failed  in  whole  or  In 
part  The  answer  all^^  full  performance, 
and  tbe  evidence  established  It  without  dis- 
pute. The  special  flndli^  wholly  ignored 
this  Issue,  and,  like  the  so-called  general 
verdict,  did  not  find  tbat  the  plaintiff  had 
been  damaged  In  any  sum.  "It  Is  a  mistrial 
wher^  no  graeral  verdict  being  returned, 
the  answtts  of  the  Jury  to  specific  questions 
do  not  cover  the  whole  case  like  a  special 
verdict  Manning  v.  Monaghan,  23  N.  Y. 
639^  "And  until  all  tbe  issues  of  fact  are 
decided  no  final  Judgment  can  be  entered. 
Kiel  V.  Reay,  50  Cal.  61 ;  KIntz  v.  McNeal,  1 
Denio,  436 ;  Chamberlain  v.  Dempsey  (N.  X.) 
14  Abb.  Prae.  241 ;  Flak  v.  Henarle  (a  O)  32 
Fed.  417,  427. 

The  order  appealed  from  should  be  affirm- 
ed, and  it  is  80  ordered. 

MORGAN,  0.  J.,  concurs.  ENGERUD,  J., 
having  been  of  counsel  in  the  court  below, 
did  not  sit  in  tbe  above  case;  Hon.  C.  J. 
FISK,  Judge  of  the  First  Judicial  District, 
Bitting  by  request 

FISE,  District  Judge.  I  am  unable  to 
concur  In  the  foregoing  opinion..  It  seems 
to  me  that  the  same  is  the  result  of  a  mis- 
application of  well-settled  legal  principles. 
I  do  not  question  the  soundness  of  most  of 
the  propositions  advanced  in  said  opinion. 
They  are  well  settled,  and  no  one  can  ques- 
tion their  soundness.  These  propositions  are, 
briefly  stated,  as  follows:  (1)  Fraud  with- 
out Injury  Is  not  actionable,  and  hence  dam- 
age must  be  shown  in  order  to  sustain  an 
action  for  deceit  (2)  A  court  of  equity  will 
not  rescind  a  contract  Induced  by  fraudulent 
repreaentatlona,  in  the  absence  of  a  showing 
of  damage  or  Injury.  (3)  A  contract  pro- 
cured by  fraud  is  not  void,  but  merely  void- 
able. (4)  A  person  defrauded  has  an  election 
to  disaffirm  or  rescind  tbe  contract  and  re- 
cover back  what  he  has  parted  with  or  Its 
value,  or  be  may  affirm  the  contract,  take 
such  benefits  as  are  obtainable  under  It  and 
recover  damages  for  the  injury  sustained  by 
reason  of  tbe  false  statement  These  reme- 
dies are  Inconsistent,  and  an  election  to  pur- 
sue either  remedy  excludes  the  exercise  of 
the  other.  Such  election  must  be  exercised 
promptly  npon  discovering  the  fraud,  and, 
when  once  made.  It  Is  final.  (6)  ISxc^t  In 
cases  ot  manifest  abuse     discretion,  a  court 
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of  review  will  not  disturb  an  orAee  of  the 
trial  court  granting  a  new  trial  upon  the 
ground  of  Insufficiency  of  the  evidence  to 
sustain  the  verdict.  (6)  A  v^dlct  must 
respond  to  the  Issues,  and  the  Jury  must  as- 
sess the  damages,  whether  the  verdict  la  a 
general  or  a  B[>eclal  one,  and  a  special  ver- 
dict should  leave  to  the  court  only  questions 
of  law.  I  maintain  that  these  well-settled 
principles  have  no  proper  application  In  the 
disposition  of  this  appeal. 

I  disagree  with  the  majority  opinion  as  to 
the  nature  and  effect  of  this  action,  and  al- 
so as  to  how,  under  the  facts,  plalntlflf  could 
assert  his  election  to  affirm  or  disaffirm  the 
contract.  The  facts  as  disclosed  by  the  evi- 
dence and  as  settled  by  the  jxay,  or  alleged 
In  the  complaint  and  admitted  in  the  answer, 
are,  briefly:  That  on  September  30,  1902, 
the  plaintiff  entered  into  a  written  contract 
with  the  defendants,  whereby  the  plalntlfE 
made  application  to  purchase  certain  real 
property  described  In  the  complaint  for  the 
consideration  of  $25,020.  $500  was  paid  in 
cash,  $2,000  was  paid  on  October  7th,  and 
on  October  8tb  a  stock  of  merchandise  was 
turned  over  to  defendants  In  part  payment 
for  said  land.  Such  sale  was  to  be  con- 
summated on  January  Ist  following  by  the 
payment  of  the  balance  of  the  consideration 
and  the  delivery  of  title  deeds  to  the  plaintiff. 
In  the  negotiations  leading  up  to  and  preced- 
ing the  mailing  of  this  contract  defendants 
falsely  and  fraudulently  represented  to  plain- 
tiff that  they  were  the  owners  of  the  land  and 
legally  entitled  to  enter  into  a  contract  to 
convey  the  same  to  plaintiff.  That  such 
representations  were  made  to  deceive  and 
defraud  him.  That,  relying  thereon,  he  was 
Induced  to  make  the  contract  and  the  pay- 
ments aforesaid,  which  payments  In  the 
a^regate.  Including  the  merchandise,  amount- 
ed to  $12,857.33.  That  defendants  did  not 
own  said  land,  and  had  no  right  or  authority 
to  make  the  contract  aforesaid.  Subsequent- 
ly plaintiff  learned  that  said  representations 
were  unqualifiedly  false,  and  he  Immediately, 
and  on  November  20,  1902,  without  notify- 
ing defendants  of  his  Intention  to  rescind, 
and  without  demanding  a  return  of  the 
money  and  personal  property,  commenced 
this  action,  and  caused  a  writ  of  attachment 
to  be  Issued  therein  and  levied  upon  the  per- 
sonal property  of  the  defendants.  The  com- 
plaint sets  forth  the  fact  that  said  contract 
was  entered  Into  In  reliance  upon  such  false 
representations,  and  that  said  cash  and 
stock  of  merchandise  were  turned  over  in 
reliance  upon  the  same;  that  said  repfeseu- 
tations  were  false,  and  known  to  be  false 
by  the  defendants  at  the  time  they  were 
made ;  and  that  plaintiff  was  thereby  dam- 
aged In  the  said  sum  of  $12,857.33.  The 
complaint  contains  no  averment  of  an 
election  to  rescind  the  contract,  nor  does  It 
allege  that  a  previous  deiiiand  for  the  return 
of  said  money  and  personal  proi>erty  was 
made,  nor  does  It  allege  a  conversion  of  said 


money  and  personal  property.  It  does,  bow- 
ever,  all^  that  the  plaintiff  was  dunaeed 
In  the  sum  of  $12,857.33,  being  the  exact 
sum  parted  with  by  the  plaintiff  under  said 
contract,  and  prayed  Judgment  tor  this  sum. 
with  interest  The  defendants  did  not  cbal- 
lenge  the  sufficiency  of  the  complaint  &a 
stating  a  cause  of  action  for  the  damages 
claimed.  The  entire  range  of  proof,  offered 
by  plaintiff  and  rec^ved  without  objection 
by  defendants,  as  well  as  the  amount  of  dam- 
ages demanded  In  the  prayer  for  relief,  un- 
mistakably Indicated,  both  to  ojHXieine  coun- 
sel and  the  court,  that  plaintiff  was  seeking 
to  recover  the  value  of  the  goods  and  tbe 
money  which  he  bad  delivered  to  defoidanta 
pursuant  to  said  contract  Under  no  possible 
theory  could  such  recovery  be  had,  except 
the  single  one  that  plaintiff  had  rescinded 
the  contract  on  account  of  the  fraud  indu- 
cing It,  and  that  thereby  he  was  entitled  to 
recover  as  damages  the  value  of  what  had 
been  wrongfully  obtained  from  blm  and  con- 
verted by  defendants. 

The  majority  opinion  proceeds  upon  the 
theory  that  this  Is  an  action  to  recover  dam- 
ages for  deceit,  and  therefore  an  affirmance 
of  the  contract  The  complete  answer  to 
this  contention  is  the  fact  that  no  sneh  cause 
of  action  existed  on  the  date  this  action  was 
commenced.  The  contract  was  not  to  be 
fully  performed  until  the  following  January, 
and  hence.  In  the  nature  of  things,  no  dam- 
age had  accrued  for  deceit  at  the  date  this 
action  was  commenced,  and  none  would  ac- 
crue until  performance  was  due  under  the 
contract  There  was  no  way  of  determining 
at  that  time  whether  or  not  defendants,  on 
January  1st  thereafter,  would  be  able  to 
make  good  their  agreement  to  transf^  title 
to  the  land,  and  hence  no  way  of  determin- 
ing any  damages  on  tbe  theory  that  It  is  ao 
action  for  fraud  and  deceit  If  such  theory 
Is  correct  the  plaintiff  Is  In  the  ridiculous 
attitude  of  asking  for  relief  which,  undn*  the 
very  facts  alleged  in  the  complaint,  he  is 
not  entitled  to,  for  the  very  apparent  rea- 
son that  no  damage  had  accrued  prior  to  the 
commencement  of  this  action,  and  non«> 
could,  in  the  nature  of  things,  accrue  nntit 
several  months  thereafter.  It  is  clear,  therft 
fore,  to  my  mind,  that  the  complaint  nor 
only  does  not  state  a  cause  of  action  for  de 
celt,  but  It  could  not  have  been  made  to  state 
such  cause  of  action,  as  none  existed,  and 
the  complaint  was  clearly  demurrable  as  a 
complaint  for  damages  for  deceit  Plaintiff, 
by  the  fraud,  was  Induced  to  part  with  prop- 
erty, and  the  object  of  the  action  clearly  was, 
as  It  seems  to  me,  not  to  ask  for  somethmg 
which  he  clearly  could  not  get— i.  e.,  dam- 
ages for  deceit  on  the  theory  of  an  affirm- 
ance of  the  contract — but  he  was  seeking  to 
recover  such  an  amount  as  would  equal  the 
value  of  what  he  bad  parted  with  on  account 
of  the  fraud.  He  asks  for  this  exact  sum  to 
a  cent  The  plaintiff  had  tbe  undoubted  rlf^t 
to  take  the  position  that  defwidanti  wronf' 


Digitized  by 


N.D.) 


SONNBSTN  T.  AKIN. 


1033 


folly,  through  the  fnnd  and  deceit,  obtained 
his  property  and  conrated  tt  to  tlielr  own 
use,  and  It  la  apparait  to  my  mind  tbat  tbla 
was  tbe  pUlntUTa  attitude  in  brlnglnB  tbla 
action.  The  aetl<»  was  almtlar  to  that  of 
Tbnrston  t.  Blaxichard,  22  Pick.  18^  88  Am. 
Dec.  700,  which  seems  to  be  the  ruling  case, 
as  the  courts  of  many  states  have  since  its 
decision  dted  and  followed  it;  and  I  find  no 
court  which  has  repudiated  its  soundness. 
It  was  an  action  of  trorer  to  recovw  the 
valne  of  certain  goods  alleged  to  bare  been 
obtained  by  d^teidants  from  plaintiff  tqr 
means  of  false  and  frandolent  rcfwesenta- 
tlons.  Shaw,  C  J.  said:  "We  are  now  to 
take  it  as  proved  in  point  of  fiict,  to  tbe  satis- 
faction ot  tM  Jnry.  that  the  gooiOs  tta  whteta 
this  action  of  txavet  is  brought  were  obtained 
from  plaintiff  by  a  sale,  bnt  that  this  ssle 
was  InfluuKed  and  effected  by  false  and 
firaudnl«it  iq>reaeatations  of  tbe  defendant 
Such  being  the  case,  we  think  the  plaintiffs 
were  oititied  to  maintain  tlielr  action  with- 
out a  previous  dttnand.  SntA  donand  and 
refusal  to  deliver  are  evidence  of  convsnlfm, 
when  tbe  possession  of  tbe  defendant  la  not 
tortious;  but,  when  the  goods  have  been 
torUousl^  obtained,  the  Cact  Is  sufficient  evi- 
dence of  conveoraion.  Such  a  aale,  obtained 
undOT  false  and  fraudulent  regiresentatitins, 
may  be  avoided  by  the  vendor,  and  he  may 
Insist  tbat  no  title  passed  to  tbe  vendee,  and 
In  such  case  the  seller  may  maintain  replev- 
in or  trover  for  his  goods."  In  Farw^ 
V.  Hancbett  (lU.)  11  N.  B.  876,  whlcb  was 
an  action  ot  r^levln  for  goods  obtained  by 
fraud  by  a  vendee,  it  was  held :  '^It  Is  well 
settled  that,  when  goods  have  bem  obtained 
by  fraud  by  a  vendee,  or  otherwise  unlaw- 
fully obtained,  the  vendor  or  true  owner  may, 
without  previous  demand,  maintain  trover  or 
replevin  for  the  goods  against  any  pwson 
not  holding  thui  as  an  Innocent  puretaaser 
for  value.  The  ftandulent  vendee  Is  not  ctm- 
sldered  as  the  purchaser  of  the  goods,  but  as 
a  persoi  who  has  tortious^  got  possession 
of  them."  To  the  same  effect  see  Doane 
V.  Lockwood  (IIL)  4  N.  B.  601;  Ryan  v. 
Brant,  42  IIL  78;  Nichols  v.  Mlcbael.  28  K. 
T.  272,  80  Am.  Dec.  260;  Carl  v.  McGonigal 
(Mich.)  20  N.  W.  616. 

Ttn  majority  opinion  dtes  the  cases  of' 
Farwell  r.  Hancbett  and  Doane  v.  Lockwood, 
supra,  as  holding  tbat  a  resdasion  is  essen- 
tial before  the  defrauded  vmdw  can  Institute 
an  action  to  redalm  the  property;  but  I  do 
not  so  undi«Btand  these  dedsions.  Both  of 
said  fsses  bold  tbat,  whore  the  vendor  has 
received  tiie  consideration  for  the  sale,  it  is 
necessary.  In  order  to  effect  a  resdsdon,  to 
restora  tbe  same  to  the  fraudulent  vendee, 
and  that  until  such  resdssltm  Is  effected  the 
titie  Is  in  the  frauduloit  voidee.  Where, 
howevw,  nothing  Is  necessary  to  be  done  by 
the  veodcff  In  atiia  to  place  the  fraudulent 
vendee  tn  statu  quov  tiie  Inlnglug  of  tin  suit 
is  soffldent  rescission.  In  the  case  of  Oswego 
Starob  Oa  v.  Lendmrn  (Iowa)  10  N.  W.  W30, 


42  Am.  B^.  68,  wlikh  waa  an  action  by  a 
vmdor  to  recover  propoty  parted  with 
through  fraud.  It  was  contended  by  tiie  de- 
fmsQ  that  the  plaintiff  should  allege  and 
prove  notice  of  rescission  of  the  sale  before 
the  action  was  commenced.  The  court  held 
otbes^rise,  saying:  "Oounsel  tor  defendant 
cite  no  case  which  holds  a  notice  to  be  neces- 
sary. We  know  ot  no  prindple  at  law  which 
requires  it  We  know  ttiat  audi  a  rule  would 
ivactically  defeat  tiw  remedy  the  law  secures 
to  Toidors  by  recovering  tbe  propoiy  when 
ttie  sale  is  induced  by  tbe  fraud  ot  the  ym- 
deea  The  thought  is  ridiculous  tiiat  the  rule 
should  be  applied  to  'lightning-rod  men,'  to 
the  vendors  of  patent  rights  and  patraited 
artides,  to  those  who  travel  ovw  the  stete 
anidnttng  agents  t<a  the  sale  ct  a^cultural 
Implemcsts,  *bog  cholera  cure,*  etc.,  and  to 
othM-  like  advehtorers.  They  are  usually  far 
beyond  the  reach  of  notices,  or  become  invis- 
ible immediately  after  perpetrating  their 
frauds.  It  would  be  quite  as  wise  to  require 
a  thief  to  be  notified  tiiat  a  warrant  will  be 
Issued  fbr  bis  arrest  aa  to  requira  notice 
to  swlndlOTs  before  Instituting  proceedings  to 
recover  tbe  property  which  tbey  have  ac- 
quired by  tiidr  frauds."  And  tb^  approv- 
ingly quote  from  the  Supreme  Court  of  Illi- 
nois the  following  language:  "It  could  scarce* 
ly  be  Insisted  that  if  one  to-whom  a  horse 
bad  been  loaned.  Instead  of  ratuming  him 
according  to  contract,  abould  attempt  to  run 
him  from  tbe  countiT.  and  the  first  intelli- 
gence received  by  the  owner  should  be  that  he 
was  actually  abeoomdlng  with  bis  pn^erty, 
such  awna  voold  be  bound,  bef oto  he  could 
pmpetlj  secure  a  vrrlt  of  replevin  upon  whlcb 
to  retake  the  same,  to  follow  and  overtake  the 
wnmgdoer  and  fnrmally  demand  bis  ^op- 
erty."  Tbe  aeevice  of  the  summons  and  com- 
plaint upon  defoidante  in  Ihls  action,  and  the 
attediment  levied  oa  their  property,  was  all 
the  notice  doCendanto  were  entitled  to  that 
plaintiff  elected  to  rescind  tbe  contract  By 
this  action  defendants  were  advised  that 
^alntlff  daimed  to  recover  of  them  the  money 
and  the  value  of  ti»  propwty  which  they  had 
obtained  fr<nn  him.  TbU  dbnld  mly  he  done 
upon  the  theory  tiiat  tlie  cmitract  bad  been 
repudiated  by  plaintiff.  Thompson  v.  Peck 
and.)  18  N.  B.  16, 1  L.  B.  A,  201;  Laboyteaux 
V.  Swlgart  (Ind.)  S  N.  B.  873;  Smith  v.  Smltii, 
19  ni.  861;  Huey  v.  Orinnell,  60  III  179; 
Tbompstm  v.  Fuller  (Sup.)  16  N.  Y.  Snpp.  486 ; 
State  T.  Davis  (N.  J.)  20  Ati.  1080.  Tbe  no- 
tice of  resdsdOD  need  not  be  conveyed  in  »- 
press  twms^  but  tbe  Intention  to  repudiate 
sufildently  appears  where  the  party  seeing 
to  rescind  Institutes  against  the  other  legal 
proceedings  based  npcm  a  Asafflrmance  of  the 
contract  Plaintiff  had  a  legal  right  to  treat 
such  taking  of  his  property  from  him  as  a  con- 
version tbenoti  and  this,  without  any  de- 
mand for  possesdon  prior  to  suit  ThurstHi 
T.  Blanchard,  22  Pick.  20.  88  Am.  Dec.  700; 
Strayliom  v.  Giles,  22  Ark.  617 ;  Bnfflngtcm  v. 
Gerrish,  16  Mass.  166,  8  Am.  Dee.  97;  Waters 

Digitized  by  GooQle 


1034 


10ft  NORTHWESTERN  REPORTER. 


<N.D. 


V.  Van  Winkle,  8  N.  J.  Law,  567;  Parw^l  T. 
HoDChett  (111.)  11  N.  E.  875 ;  Weed  t.  Page,  7 
Wis.  603;  14  Am.  &  Eng.  Enc.  L.  165,  and 
note ;  24  Am.  &  Eng.  Enc.  Ij.  615 ;  Blgelow  on 
PraudB,  p.  77  et  seq. 

It  is  stated  In  the  majority  opinion  that  tiie 
doctrine  announced  in  Thurston  t.  Blanchard 
and  similar  cases  does  not  apply  to  the  facts 
In  this  case,  for  the  reason  that  those  were 
cases  brought  by  the  vendor  of  personal  prop- 
erty, while  it  is  stated  that  this  InrolTee  the 
rights  of  a  vendee  of  real  propertr.  I  can 
discover  no  difference  on  principle.  In  both 
-cases  the  plalnticr  has  been  defranded  out  of 
personal  property,  and  It  cannot  possibly 
make  any  difference  in  the  mie.how  sncb 
frand  was  perpetrated.  The  defendants  are 
In  the  position  of  fraudulent  vendees  of  plain- 
tiff's property.  Whether  they  are  vendees 
or  not  is  wholly  Immaterial.  The  fact  re- 
mains that  they  came  Into  possession  of  plain- 
tifTs  pr<^rty  tortiously,  and  this  Is  the  es- 
sential basis  upon  which  rests  the  said  doc- 
trine as  announced  in  the  foregoing  authori- 
ties. If  defendantSraB  consideration  for  plaln- 
tlff*B  property,  had  agreed  to  pay  cash  on  Jan- 
uary 1st,  Instead  of  deeding  lands  to  blm,  and 
had  falsely  stated  that  they  bad  the  cash  de- 
posited in  a  bank  with  which  to  make  mch 
payment,  instead  of  falsely  stating,  as  they 
did,  that  they  had  title  to  these  lands,  would 
not  plaintlfTs  remedy  be  Just  the  same?  In 
Thompson  v.  Peck  (Ind.)  18  N.  E.  16,  1  L.  R. 
A.  201.  Mitchell,  J.,  used  this  language:  "It 
is  welt  settled  that,  even  though  a  sale  of 
property  be  Induced  by  fraud,  the  contract  Is 
not  void,  but  only  voidable.  The  title  to  the 
property  passes  to  the  fraudulent  vendee, 
subject  to  the  right  of  the  vendor,  upon  dis- 
covering the  fraud,  to  elect  whether  he  will 
rescind  the  contract  by  returning,  or  offering 
to  return,  whatever  of  value  he  may  have  re- 
ceived, and  reclaim  bis  property,  or  whether 
he  will  retain  the  consideration  and  treat  the 
bargain  as  subsisting.  Until  the  vendor 
makes  his  election,  the  contract  continues, 
and  the  title  to  the  property  remains  In  the 
purchaser  as  against  all  the  world.  Where 
the  jiosBession  of  property  has  been  wrongfully 
obtained  by  means  of  a  voidable  contract  and 
the  vendor  has  received  nothing  of  value,  the 
bringing  of  an  action  to  reclaim  the  pr<H>erty 
is,  ordinarily,  a  saffldent  dlsafBrmance  of 
the  contract." 

The  plaintiff's  theory  clearly  Is  that  It  was 
an  action  to  recover  damages  as  for  a  conver- 
sion of  the  property  parted  with  by  him  on 
account  of  the  fraud,  and  with  full  knowledge 
of  this  theory  the  defendants  tried  the  case 
to  a  finish  In  seeming  acceptance  of  It,  and 
the  trial  court  instructed  the  Jury  In  harmony 
with  such  theory,  and  I  contend  that  after 
verdict  rendered  it  is  too  late  to  challenge  the 
■correctness  of  such  theory,  even  if  the  same 
was  wrong,  which  I  most  emphatically  deny. 
The  plaintiff  proved  that  the  lands  he  con- 
tracted to  purchase  were  not  owned  by  the 
defendants  at  the  time  the  contract  was 


made.  He  also  proved  the  other  facts  al- 
leged In  the  complaint,  and  the  value  of  ttie 
stock  of  merchandise  transferred  to  de- 
fendants. The  trial  court  fully  Instructed 
the  Jury  upon  plaintiff's  theory  of  recovery, 
and,  among  other  Instructions,  the  Jury  were 
told:  "If  you  find  from  tiie  evidence  that 
the  defendante,  or  either  of  them,  stated  to 
the  plaintiff  that  they  were  the  owners  of 
the  land  described  In  the  contract,  and  tbe 
plaintiff  believed  and  relied  upon  sncb  state- 
ments, end  was  thereby  Induced  to  make  the 
contract  and  to  pay  the  money  and  deliver 
the  goods,  and  you  further  Snd  that  bdc^ 
statements  as  to  this  title  were  false,  then  tbe 
plaintiff  Is  entitled  to  a  verdict"  Also:  "If  ycHi 
find  that  tbe  plaintiff  was  induced  to  malee 
the  contract  and  pay  the  money  and  deliver 
the  goods  by  reason  of  and  fn  reliance  up- 
on the  statements  or  representatlras  made 
by  defendants  that  they  were  tbe  owners  of 
the  land  to  be  conveyed,  the  plaintiff  had  the 
right  upon  discovering  the  falsity  of  auch 
statements  and  representations,  to  declare 
the  contract  void  and  recover  from  defend- 
ants the  damage  suffered  by  htm."  And 
again:  "If  you  find  tbe  issues  of  this  case  In 
favor  of  tbe  plaintiff,  the  measure  of  his 
damages  would  be  the  actual  detriment 
caused  by  the  wrongful  acts  of  defendants, 
and  the  cash  value  of  the  stock  of  merchan- 
dise at  Ormsby  which  was  delivered  to  de 
fendants.  In  estlmatli^  the  value  of  such 
stock,  'you  are  not  bound  by  the  inventoried 
price,  nor  by  the  receipt  which  was  made  on 
behalf  of  defendants  when  the  same  was 
turned  over  to  them.  You  must  ascertain 
what  was  the  actual  cash  value  of  such  stock 
at  that  time,  and  you  cannot  render  a  verdict 
tor  any  larger  sum  than  such  actnal  cash 
value,  together  with  the  $2,500  cash  pay- 
ment" niese  Instructions  were  clearly  Im- 
proper upon  the  theory  that  the  action  Is  one 
for  deceit  Still  they  were  not  excepted  to 
by  defendants,  and  hence  they  must  be  ac- 
cepted as  applicable  to  tbe  cause  of  actkm 
being  tried. 

The  position  taken  In  tbe  majority  opinion 
that  the  plaintiff  did  not  by  some  affirmative 
act  other  than  bringing  this  action,  rescind 
.the  contract  prior  to  commencing  the  action. 
It  seems  to  me,  is  erroneoiu.  If  plaintllf  had 
received  anything  under  the  contract  which 
it  was  his  duty  to  return  In  order  to  place 
the  defendants  in  'statu  quo,  then  sudi  posi- 
tion would  be  sound;  but  he  had  received 
nothing  under  the  contract  and  therefore  no 
duty  rested  upon  him  to  do  any  act  prior  to 
commencing  his  action.  The  complaint  sets 
forth  sufficient  facts  to  entitle  plalntUT  to 
recover  the  mon^  and  the  value  of  the  prop- 
erty obtained  from  him  through  tlse  fraud 
and  unlawfully  converted  by  defendants  to 
their  own  use,  without  the  averment  of  fads 
showing  a  rescission,  and  without  any  allegi- 
tlon  of  a  demand  or  refusal  for  the  money 
and  property  before  suit.  The  failure  to 
set  forth  these  facts  did  not  rendw  the  ood- 
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plaint  bad.  In  rUm  of  the  fiftct  that  opposing 
counsel  made  no  point  as  to  the  form  of  the 
action  or  the  snffldaicr  of  the  complaint,  bnt 
tried  the  caae  to  a  verdict  upon  the  theory 
that  the  c<nitract  had  been  rescinded  tor  the 
fraod,  providing  the  false  representations 
w«e  in  fact  made,  and  that  plaintiff's  right 
was  to  recover  what  he  had  parted  with 
throng  the  fraud.  In  fact,  the  answer  of 
defendants  shows  that  sncb  a  demand  prior 
to  suit  would  have  been  tinaTalltng,  and  hence 
■nch  a  demand  was  unnecessary,  evm  If 
otherwise  reouired.  The  measare  of  dam^es 
claimed  In  the  ctnnplaint,  and  which  the 
court  Instructed  the  Jury  to  ^to  In  case  they 
found  for  plaintiff,  and  the  amount  of  the 
Terdlct,  are  all  limited  to  ttie  value  tit  what 
the  defendants  obtained  fAun  plaintiff  through 
the  fraud— a  measure  of  damage  only  ap- 
plicable In  a  conversion  case  (h*  In  an  action 
of  assumpsit  proceeding  on  the  theory  that 
the  omtract  was  YtOA.  "Where  the  demand 
for  damages  Indicates  that  the  plaintiff  Is 
proeeedliv  for  a  measure  of  reoov^  adapted 
to  <mly  one  form  of  action.  It  Is  stnmg  evl- 
drace  ttiat  the  action  Is  In  that  form,  whetiwr 
It  be  ex  contractu  or  ex  delicta"  21  Bn& 
Fl.  &  Pr.  060,  and  cases  dted.  And  the 
ttwory  of  the  trial  Is  shown  by  the  Instruc- 
tlons  to  the  Joiy,  to  which  no  exception  was 
takm.  21  Enc.  PL  ft  Fr.  869;  Peteler  By. 
Oa  V.  Mfg.  Co.,  60  Ulnn.  127,  61  N.  W.  1024; 
Davis  V.  Jacoby,  54  Minn.  144,  H  N.  W.  906; 
Crawford  v.  Pyle  (Pa.)  42  AtL  687;  Harper 
▼.  Morse  (Ma)  21  B.  W.  617.  Bhrldence  was 
received  In  the  case^  without  objection  fnan 
defendantir  counsel,  showing  that  defendants 
had  disposed  of  a  large  part  of  the  Ormsby 
stock  before  this  action  was  commenced. 
This  evidence  was  oonpetent  and  only  com- 
petent, as  tending  to  show  a  conversion  of 
the  property,  and  no  objection  was  made  or 
exception  taken  io  the  Instruction  as  to  the 
measure  of  damage— a  tadt  consent  by  de- 
fendants to  the  case  bdng  tried  and  8id>mlt- 
t«d  on  plalntUTs  theory.  Holman  v.  liand  Co, 
(Oolo.  App.)  40  Paa  S19;  Denver,  etc.,  Ry.  Go. 
T.  Dlteb  Oo.  (Oola  App.)  02  Pac.  224.  Oonnsel 
having  tried  the  case  upon  such  theory,  and 
the  court  having  Instructed  the  Jury  In 
accordance  therewith,  and  the  complaint  and 
evidence  btSxtg  amply  sufficient  to  snsteln  the 
verdict  upon  tUs  theory,  detoidants  cannot 
after  being  defeated  upon  the  theory  upon 
which  fh^  tried  the  case  without  objection, 
claim  to  set  aside  the  recovery  upon  a  point 
which  was  not  raised  on  the  triaL  In  de- 
termining the  nature  of  this  action,  we  are 
not  restricted  to  the  face  of  the  complaint, 
as  the  court  was  upon  the  former  appeal, 
because  the  parties,  as  well  as  the  trial  court, 
at  the  trial  of  the  case  upon  the  merits,  moat 
^ectually  put  'at  rest  any  question  thne 
might  have  been  as  to  the  diaracter  of  the 
action.  They  treated  the  case  as  an  action 
to  recover  the  $2,500  cash  payment  and  the 
value  of  the  atodc  of  merchandise.  If  it 
bad  been  tried  upon  the  theory  now  con- 


tended for  by  defendants,  and  so  held  by  the 
majority  opinion,  aU  the  testimony  relating 
to  damages,  or  of  the  value  of  the  stodc 
of  merchandise,  would  have  been  Improper, 
and  why?  Because  nndw  such  theory  the 
omtract  was  affirmed,  and  therefore  In  full 
force  and  effect,  and  the  value  of  die  mw- 
diandlse  and  money  paid  under  the  om- 
tract  would  have  had  absolutely  nothliv  to 
do  with  the  extent  of  plaintlflCs  detriment 
caused  by  such  ftaud.  But  testimony  was 
Introduced,  without  objection,  as  to  the  value 
of  the  prc^wrt7  parted  with  by  plaintiff,  and 
the  value  of  sndi  property  at  the  time  of  its 
delivery,  together  wltti  the  cash  paid,  was 
acc^ted  by  all  as  the  true  measure  of  plain- 
tiff's recovery.  The  trial  court  instructed 
the  Jury  In  harmtn^  with  this  theory.  Not 
an  objection  or  exception  was  taken  to  any 
ruling  or  to  any  instruction,  and  I  eontoid 
that  after  thus  trying  the  case,  and  a  va^dlet 
having  been  rendoed,  wbldi  is  in  cfmformlty 
with  the  evidence  and  the  law  as  given  by 
the  court,  it  Is  too  late  for  defendants  to 
challenge  the  correctness  at  the  Uieory  upon 
which  the  case  was  tried.  I4)gan  v.  Freerks 
(recently  decided  by  this  court)  108  N.  W. 
426;  Giffert  v.  West,  38  Wis.  022.  bi  the 
latter  case  the  language  of  Dixon,  0.  J.,  Is 
pertinent:  "It  frequently  liaiqtens,  aa  was 
held  in  Nea  v.  Glnte^  12  Barb.  466,  that  the 
same  state  of  facts  will  snivort  an  action  in 
either  of  two  or  more  different  fwms,  as  in 
that  case  one  for  the  original  ocmaideration, 
or  one  for  the  damsge  sustained  by  the  fraud. 
But  if.  In  such  or  a  stutposed  similar  case,  the 
plaintiff  fails  to  make  the  proofs,  or  is  mis- 
taken about  the  tacts,  and  so  does  not  es- 
tablish his  right  in  the  form  of  action  adopt- 
ed, yet  if  he  Is  permitted  to  proceed  with  his 
evidence,  and,  without  <AJectlon,  to  a  vet- 
diet  upon  a  good  t^nse  of  action  shown  in 
some  other  form  arising  out  of  the  facts  set 
forth  in  the  complaint,  or  the  transaction 
complained  of,  no  good  reason  is  seoi  why 
said  verdict  should  be  set  aside  or  t^  Judg- 
ment arrested." 

Defendants  centered  their  defense  upon  a 
ddlal  of  the  representatlrais  alleged  and  In 
an  endeavor  to  show  that  on  January  1st 
and  on  the  date  of  the  trial  they  were  able 
to  furnish  title  to  plaintiff  of  the  lands  In 
question.  Their  testimony  upon  the  latter 
question  was  wholly  immaterial.  The  con- 
tract was  null  and  void  on  account  of  plain- 
tiff's election  to  treat  it  so  by  bringing  the 
action,  and  nothhig  which  defendantg  could 
or  did  do  thereafter  towards  getting  title 
could  be  of  any  caoeem  to  plaintilE,  It  can- 
not be  doubted  that  the  representations  as  to 
defendants*  ownersh^  of  the  land  were  ma- 
terial false  reinresentatlons.  Defendants  knew 
they  were  false,  and  made  them  for  the  pur- 
pose of  inducing  plaintiff  to  enter  Into  the 
contract  of  purchase.  Defendants  were  stran- 
gers to  the  plaintiff.  Tixe  deal  which  was 
negotiated  cont^plated  bis  paying  In  cash 
and  merchandise  nearly  918,000  to  them  00 
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days  before  he  could  get  anytblng  In  return. 
Plaintiff  had  do  security  for  the  payments 
made,  excepting  the  naked  promise  of  de- 
fendants to  transfer  him  the  land,  unless  the 
def^dants  owned  the  lands  they  contracted 
to  sell  him,  in  which  event  be  woald  hare 
the  security  of  the  land  itself.  Xo  sane  man 
would  make  such  a  contract,  unless  he  had 
been  led  to  believe  that  the  other  party  to 
the  contract  owned  the  land  or  was  In  every 
way  solvrat  That  this  fraud  of  defendants 
would  vitiate  and  annul  ttw  contract  at 
plalnturs  election  is  clear,  and  It  was  not 
necessary  that  be  should  wait  until  January 
1st;  wben  full  performance  was  due  undv 
the  c<Hitract,  before  bringing  bis  action,  nor 
that  he  should  have  suffered  any  pecuniary 
damage  before  exerdslng  the  right  of  resda- 
Bloa.  In  Williams  t.  Kerr.  152  Pa.  B65.  26 
Atl.  «18,  619.  it  is  said:  "It  Is  sucb  Injury 
as  will  be  redressed  to  obtain  from  an  owner, 
by  a  false  representation  of  a  fact  which  be 
deems  material,  property  which  he  would  not 
otherwise  have  parted  with  upon  the  terms 
which  he  was  thus  Induced  to  accept"  In 
Stewart  V.  Lester,  4»  Hnn.  68.  1  N.  Y.  Supp. 
700,  It  is  aald:  **Elther  party  to  a  contract 
may  make  a  collateral  statement  made  by 
the  other  party  daring  the  n^tlatlons  as  to 
the  existence  or  nonudstrace  of  a  particular 
fact,  a  material  one  In  hla  Judgment,  so.  If 
it  turns  out  to  be  untrue,  and  was  falsely 
and  fraudnloitly  made,  It  will  vitiate  the 
contract,  if  be  relied  upon  the  same  as  tru^ 
and  would  not  have  entered  into  the  con- 
tract but  for  the  statement*'  To  Uie  same 
effect  are  Valton  v.  Insurance  Oo.,  20  N.  Y. 
82;  Kelly  v.  Railway  Oo.,  74  CaL  667. 16  Pac 
886.  6  Am.  St  470;  McLarw  t.  Oocfaran, 
44  Minn.  266,  46  N.  W.  406;  Harlow  t.  La 
Brum,  ISl  N.  Y.  278,  45  N.  B.  859;  Id.,  82 
Hun.  202.  81  N.  Y.  Supp.  487;  2  Warvelle  on 
Vendors.  A  false  Btatemestt  aa  to  title 
and  ownership  of  land  is  such  fraud  aa  will 
entitle  the  party  deceived  to  rescind.  Wat- 
son V.  Atwood,  25  Otmn.  818;  Sii^leton  v. 
Houston  (Tex.  Civ.  App.)  79  8.  W.  08;  Suns' 
luff  T.  Dagan  (Md.)  66  AtL  887;  Claggett  r. 
Crall.  12  Kan.  898.  So,  by  statnto  in  Uda 
state,  a  party  to  a  contract  may  rescind 
same  wben  hla  aasoit  was  given  by  mlatake 
or  produoed  through  fraud  of  Hw  opposite 
party.  Section  8032,  Rev.  Codes  1800.  Mis- 
take of  fact  may  consist  In  the  belief  in  the 
present  existence  of  a  thing  material  to  the 
contract  wblcb  does  not  ezlat  Section  S863, 
Rev.  Codes  U99.  Actual  fraud  conatsta  in 
tlie  suggestion  aa  a  fact  of  that  wblcb  la 
not  true,  made  a  party  to  the  contract 
who  does  not  believe  It  to  be  true,  and  witb 
Intent  to  deceive  anothor  party  thereto  or  to 
Induce  him  to  enter  into  the  contract  Sec- 
tion 8818,  Bev.  Codes  1890. 

In  the  majority  opinion  numerona  cases 
are  collated  iqmn  the  proposition  tbat  no  re* 
Ilef  can  be  had  for  fraud  In  the  absoice  of 
inoof  of  damage  or  tojury.  I  do  not  chal- 
luge  the  correctness  of  this  doctrine,  but  I 


do  assert  that  no  court  has  gone  to  tlie  extent 
of  denying  the  rlg^t  of  reedsslon  under  the 
facts  in  this  cas&  None  of  the  autboiitlei 
hold  that  It  la  necessary  to  show  actual  pecim- 
lary  damage.  In  14  Am.  &  Bug.  Enc.  of  L. 
pp.  138,  140,  the  correct  rule  ia  aaaerted  u 
follows:  **A  suit  cannot  be  maintained  for 
equlteble  relief  by  way  of  rescission  or  can- 
cellation of  a  contract  on  the  ground  of  fraud, 
unless  it  is  shown  that  damage  or  prejudice  ! 
haa  resulted  therefrom.  If  any  damage  or 
prejudice  is  shown,  however  slight,  the  party 
is  entitled  to  relief.  Pecuniary  damage  is 
not  necessary  to  entitle  a  person  to  relief 
way  of  resdaalMt;  but  it  is  enou^  far  him 
to  show  that  he  baa  been  Induced  by  matolal 
false  and  fraudulent  representetkms  to  eoter 
into  a  contract  which  he  would  not  have  ot- 
tered into  but  for  such  representations."  In 
McLaren  v.  Cochran,  44  Mton.  255.  46  N.  W. 
406,  it  Is  said:  "If  a  party  la  induced  to  w 
ter  into  a  oimtract  by  fTandnlait  reiraenti- 
tloQB  as  to  a  fact  whldi  he  deems  material, 
and  upon  whldi  he  has  a  right  to  rely,  he 
may  rescind  the  contract  upon  dlaoovwy  of 
the  fraud,  and  the  party  In  the  wrong  should 
not  be  heard  to  say  tiiat  no  real  injury  can 
result  from  the  facts  misrepresented."  The 
majority  oirinlon  reads:  "It  stands  undis- 
puted In  this  case  that  the  defendants  were 
pr^mred  to  convey,  and  catena,  to  convey, 
the  land  when  performance  was  due  under  the 
contnet  Plaintiff  is  thus  tendered  tbe  fall 
toilt  of  his  bargain  In  accordance  with  tbe 
terms  of  his  ifttntract  of  purchase;  Tin  tabs 
represratatlon  was,  therefore,  without  Injury 
or  damage;  fwthere  bas  been  no  failure  vt 
title,  and  no  otber  cause  for  avtdding  as 
contract  la  allcsed,  or  even  suggested."  I 
think  the  forcing  la  clearly  unsound.  Of 
course,  in  order  for  fraud  to  be  actimable  In 
an  action  for  deceit,  there  must  have  bean  in* 
jury  or  damage;  but  this  b  not  an  actloa 
fbr  deceit  It  is  an  action,  as  I  said  before; 
based  upon  a  rescission  of  the  contract 
Under  the  conceded  facts  In  thi*  caae,  can 
it  be  seriously  contended  that  upon  dIacove^ 
tog  the  fraud,  it  was  not  platotifl'a  right 
to  at  once  dlsafllrm  the  contract  and  bring 
suit  as  be  did.  to  recovor  back  bis  paymmtB! 
It  would  be  a  strange  rule  to  require  plaln- 
tlfl  to  delay  bringing  bis  action,  yet  this  is 
tbe  inevitable  effect  of  such  hoidlns.'  If  he 
bad  a  right  to  rescind  upon  dlacovwing  tbe 
fraud,  thai  hia  action  in  ao  di^ng  would  pat 
an  end  to  tlie  ocmtract  and  defbndanta  coQid 
thereafter  assert  no  rights  under  it  The 
correct  role  la  that  If  a  parson  induces  an- 
other to  alter  into  a  amtract  by  traudulmt 
repreaentatlonB  or  concealmott,  he  cannot  de- 
twt  the  oth^B  right  to  rescind  1^  offering 
to  make  bis  r^resentatlons  good.  Vac  traod 
avoids  tbe  otmtract  ab  Initio^  and  tbe  party 
committing  It  can  take  no  advantage  of  It, 
and  acquires  no  right  or  Interest  by  means 
thereof.  14  Am.  &  Eng.  Bnc.  L.  p;  168.  Ttw 
logic  of  the  doctrine  announced  In  ttie  msjor 
Ity  opinion  leada  to  thla  absurd  reaoU,  as 
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«tated  ai^Iant*B  ooaDsel,  that,  Inaamttcti 
«a  defoidanta  had,  after  the  fraud  was  dls- 
covered  and  after  tite  contract  was  rescinded 
and  this  action  commecced,  placed  themaelvea 
in  a  poBltlon  to  complete  tbe  title,  therefore 
Bonneayn  mflered  only  nominal  damages, 
and  must  for  that  reason  be  defeated  in  ttala 
action.  It  aJao  leada  to  tbe  result  that  ttie 
contract,  notwithstanding  the  fraud  and  the 
resciaslon  consequent  npon  aucfa  fraud,  re- 
mained In  full  force  nntU  January  1.  1908; 
And  tbis  leads  to  the  fnrtha  result  that  fraud 
does  not  vitiate  a  omtract  or  give  right  of 
Teselralon;  and,  Anally,  if  tbia  ia  true,  then 
tbe  CMOaplalnt  does  not  state  a  cause  of  action. 

Plalntifl  did  not  discover  that  defttidants 
were  not  tbe  ownars  ot  fbe  land  until  lust 
before  tbe  commencement  of  this  action  on 
Norembw  26th.  As  I  said  before,  plaintlfT 
had  nothing  to  restore  to  defendants  In  order 
to  place  them  in  statu  quo.  He  did  not  at- 
tempt a  mdsslon  of  the  ctmtract  by  conemt, 
and,  from  plaintiff's  standpoint,  he  could  not 
be  expected  to  do  Bo.  Defendants  had  failed 
to  furnish  him  tiie  ahatracta  of  title  as  stipu- 
lated in  the  contract  althougli  assured  wtaen 
he  made  tbe  ctmtract  that  Akin  had  ttiem  at 
home  and  it  would  take  only  a  faw  days  to 
bare  Ihem  ready.  Plalntifl  at  the  time  ot 
transmitting  tiie  |2,000  caah  payment,  on 
October  7th,  asked  for  bis  abstracts,  and 
again  he  wrote;  before  October  19th,  re- 
qneatlDg  them.  No  answer  was  made  to 
these  letters.  On  October  20th  be  demanded 
to  know  why  tb^  had  not  been  delivered, 
and  was  told  that  Akin  had  them  at  home. 
On  October  21st  he  again  asked  to  have  than 
sent  him  at  once,  and  was  promised  by  Bab- 
eock  that  he  would  be  at  plaintifF's  home 
town  in  Minnesota  with  the  abstracts  when 
plalntifl  got  tbexe.  He  did  not  come;  and  the 
abstracts  were  not  furnished  at  all.  Plaln- 
tUTs  suspicions  becoming  excited,  aftn  In- 
vestigation be  ascertained  that  defendanta 
owned  none  of  the  lands  ttiat  they  had  am- 
tracted  to  sell  him,  but  that,  immediately 
after  taking  hia  Ormsby  stodc  and  v^lle 
keeping  fftnn  him  tbe  Information  the  ab- 
stracts would  have  supplied,  a  large  part  of 
the  stock  bad  been  sold  and  delivered  de- 
fendants to  good-faith  purchasers.  Fair 
dealing  did  not  require  of  plalntifl,  under 
these  circamstances,  that  be  attonpt  a  rescis- 
sion by  consent  with  persons  who  had  been 
false  to  him  in  so  many  particulars. 

The  majority  opinion  Is  based  upui  the 
theory  that  this  action  is  for  deceit  and 
hence  Is  an  affirmance  of  the  contract,  In- 
stead of  a  disaffirmance  thereof.  I  contend 
that  even  so,  the  verdict  cannot  be  disturbed, 
and  for  the  vety  apparent  reason  that  said 
verdict  was  arrived  at  under  a  rule  for  meoa- 
urlng  damages  laid  down  by  tbe  trial  court 
and  acquiesced  In  1^  defendants*  counsel, 
and.  whether  right  or  wrong,  Is  Immaterial, 
as  the  correctness  of  such  rule  was  not  and 
Is  not  chall«iged,  and  It  became  the  law  of 
the  case;  the  aame  as  though  the  partiea 


had  expressly  stipulated  thereto.  Evidence 
was  introduced  uptm  this  theory  of  the 
measure  of  damage,  and  upon  none  other, 
and  I  insist  that  after  verdict  rendered 
It  la  too  late  tot  defaidants  to  dialloige 
the  cmrectness  of  such  rule  of  damage. 
Bvoi  if  defendanto  had  laid  a  proper  foun- 
dati<m  for  attacking  the  eorrectneaa  of  such 
rule;  by  excepting  to  the  Instructions  em- 
bodying ttw  same,  still  It  would  not  avail 
them,  as  th«r  cannot;  after  verdict  rendered, 
change  the  theory  pursued  by  all  dutteg  the 
trial  without  objection.  But  defendants  are 
not  Attacking  the  corretdneas  of  tbe  rule  by 
which  tbe  Jury  was  bound  In  Oxing  tbe  dam- 
ages, but  they  attack,  tbe  verdict  for  Insnffl- 
doicy  of  the  evidaxre,  and  I  maintain  that 
under  thla  ground  defendanto  cannot  be 
heard  to  say  that  the  rule  of  hiw  by  wbl<A 
the  verdict  was  determined  was  erroneous. 
They  cannot  do  indirectly  what  they  could 
not  do  directly.  In  determining  wbetbo- 
tbe  evidence  is  snffltrfent  to  sustain  tbe  vw- 
dlct,  the  evidence  will  be  consldwed  in  the 
light  of  tbe  Instructions  actually  ^ven,  and 
not  In  tbe  light  of  Instructions  which  sbmild 
have  been  glvea  In  otho-  words,  the  In- 
structions given  must,  wboi  not  attacked 
directly,  he  deemed  conclusively  to  state  the 
law  correctly.  See  Bergh  v.  Sloan  (Minn.) 
64  N.  W.  948,  and  numeroua  cases  cited, 
which  Is  squarely  in  point  Tbe  court  says : 
"The  appellant  contends  that  the  evldoice  did 
not  sunxHt  the  plalntUTs  claim  aa  to  the 
nature  of  the  agreement  In  thla  the  appel- 
lant cannot  be  austalned.  Tbe  evidence  fully 
and  b^ond  any  reasonable  question  Justified 
the  verdict  in  favor  of  tbe  plalntifl  so  far  as 
concerned  the  facts  to  issue.  But  It  Is  said 
that  the  agreement  evea  according  to  plain- 
tllT's  proof  of  it  did  not  cmuUtnte  a  partner- 
ship agreement,  and  waa  void  under  the  sto^ 
ute  of  frauds.  This  point  Is  not  available  to 
the  appellant  The  court  instructed  the  Jury, 
In  substance,  that  if  the  agreement  was  as 
claimed  by  the  plaintiff,  and  If  the  pn^ierty 
was  purchased  to  accordance  therewith,  and 
the  purchase  price  advanced  by  the  plain- 
tiff, •  the  plalntifl  would  be  entitled 
to  recover.  No  exertion  waa  taken  to  this 
as  being  the  law  of  the  case  by  which  tbe 
jnry  should  be  guided  In  the  discharge  of 
their  duties.  Tbe  appellant  must  be  deemed 
to  have  acquiesced  to  this  statement  of  the 
law  as  applied  to  tbe  cas&  The  vradlct  waa 
rightly  founded  npon  that  proposition,  and  a 
contrary  theory  of  the  case  cannot  now  be  ad- 
vanced as  a  reason  for  avoiding  the  result  of 
the  trial."  See,  also,  Davis,  v.  Jacoby,  64 
Minn.  144.  B5  N.  W.  008 ;  Peteler,  et&,  Co.  v. 
Manufacturing  Co.  60  Minn.  127,  61  N  W 
1024. 

It  is  not  contended  that  tbe  evidence  is  not 
amply  sufficient  to  sustain  the  verdict  when 
tested  in  the  light  of  the  rule  of  damage  an- 
nounced In  the  Instructions  to  the  Jury ;  but 
it  Is  asserted  to  the  majority  oplnirai  that 
the  rule  thus  tovf&ed  has  no  appllcatfoiT  to 
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tbls  case,  for  the  reason  tiiat  the  Jury  did 
not  return  a  seneral  Terdlct  Said  opinion 
states  that  the  damage  and  tbe  amount  there- 
of were  awarded,  not  by  the  Jury,  but  by  tbe 
trial  Judge,  and  that  therefore  tbe  court  la 
ftee  to  consider,  and  ahonld  consider,  what 
the  law  Is,  and  Is  not  bound  by  its  instrnc* 
Hons  prerlously  given  to  the  Jury ;  and,  final- 
ly, It  Is  araerted  In  the  majority  opinion  that 
the  record  presents  a  case  of  mistrial  on  ac- 
count of  the  defective  verdict  This  holding 
Is,  I  think,  based  upon  an  erroneous  premise. 
Tbe  verdict,  while  irregular,  was  not  a  nulli- 
ty, and  It  responded  to  all  tbe  Issues.  It  is 
not  a  special  verdict,  bnt  a  g«ieral  one  with 
spedal  findings,  and,  while  the  genoal  vei^ 
diet  Is  Irregular  in  not  assessing  tbe  damage 
it  is  clearly,  In  my  opinion,  snflScient  when 
aided  by  the  qpedal  findings.  It  was  ad- 
mitted in  the  answer  that  plalntlfl  parted 
with  $2,500  In  cash  and  the  stock  of  mer- 
chandise. Under  tiie  special  findings  the 
Jury  found  tbe  value  of  the  stock  of  merchan- 
dise to  be  $10,000.  and  under  tbe  Instmc- 
tions  of  the  court  the  damage  would  be 
$12,600,  with  Interest,  and  It  was  a  mere  mat- 
ter of  computing  the  Interest  to  determine 
the  amount  of  plalntUTs  recovery  under  the 
law  as  laid  down  by  the  trial  court  In 
English  V.  Goodman,  8  N.  D.  129,  64  N.  W. 
640,  this  court  held  It  not  prejudicial  error 
for  the  court  to  order  Judgment  under  a  ver- 
diet  omitting  to  assess  damages,  where 
the  amount  of  the  damage  was  admitted  in 
the  answw.  Tbe  court  said:  "The  trial 
court  would  have  beoi  fully  vrarranted  In  In- 
Btiructlng  the  Jury  that.  In  case  they  found 
the  plaintiff  ratified  to  recover,  they  should 
fix  the  amount  of  his  recovery  at  $60,  or  the 
court  might,  upon  the  return  of  the  verdict 
have  ordered  it  amoided  In  that  respect 
Under  these  drcunstances  the  court  might 
well  treat  the  verdict  as  amended  and  order 
Judgment  SudJ  action  In  no  manner  prej- 
udiced appellants.  To  put  thne  parties  to 
the  expoise  of  a  new  trial  for  so  harmless 
an  irresnlarity  would  be  a  reflectlou  either 
upon  legislation  or  Judicial  wisdom."  In  the 
case  at  bar  tbe  court  Instructed  the  Jury  that, 
if  they  found  tor  the  plaintiff,  tbe  damages 
would  be  the  value  of  the  atods  of  merchan- 
dise, together  with  the  $2,500  cash  payment, 
with  or  without  Intwest  Tbe  Jury  In  the 
special  flndhigs  found  the  value  of  the  stock 
of  merchandise,  and  found  that  Interest 
should  be  allowed;  hence,  as  I  said  before, 
all  that  remained  was  to  compute  the  inter- 
est Of  course^  were  It  not  for  tbe  special 
findings,  the  general  verdict  would  fall,  as  the 
damages  were  unliquidated  to  the  extent  of 
the  value  of  the  merchandise.  In  Hodgklns 
V.  Head,  118  N.  T.  166,  28  N,  B.  669,  a  similar 
verdict  was  Sustained;  the  court  saying: 
"In  such  a  case  of  absolutely  uncontradicted 
facts,  where  a  certain,  definite,  c(»>ceded 
amoimt  follows  a  verdict  for  Hie  plalntlflT  as 
certainly  as  tbe  night  follows  the  day,  it 
seems  to  me  a  mere  travesty  or  mot&ery  of 


Justice  to  hold  that  no  l^al  verdict  has  been 
arrived  a^  that  the  court  Is  powerlen  to  aid. 
and  that  tbe  plalntlfl  must  lose  the  b&ieAt  of 
the  trial  and  the  verdict  actually  agreed 
on,  and  both  parties  must  be  put  to  the  ex- 
pense of  proceeding  de  novo  to  a  trial  at  the 
cause."  Furthermore,  the  question  of  the 
BuffldoKy  of  the  verdict  was  not  raised  or 
suggested  by  counsel  either  In  the  trial  court 
or  In  this  court,  and  hence  it  ought  not  at 
this  tlnw  to  be  noticed. 

nhe  rule  Invf&ed  In  tbe  majwity  opinliHi 
fliat,  whan  a  verdict  Is  vacated  and  a  new 
trial  granted  by  the  trial  court  npoo  the 
ground  of  insufficient  evidence,  tbe  court  in 
so  doing  is  acting  within  Its  Judicial  diaa«- 
tlon,  and  such  discretion  will  not  be  dlstorb- 
ed,  exc^  in  case  of  manifest  abuses  baa  no 
ai^lcatiMi  in  this  case.  The  ord«  grantliig 
a  new  trial  was  not  based  upon  this  ground, 
and,  furthermore,  the  evidence  upon  tbe 
theory  upon  which  the  case  was  tried,  the 
correctDees  of  which  tfaeovy  was  not  chal- 
lenged, la  coDcededly  amply  aufllclait  to  mis- 
taln  the  verdict. 

Vm  the  foregi^  reasooa,  I  firmly  believe 
that  the  order  appealed  from  ahoold  be  xe- 
versed. 


STATE  V.  liAMPHEBB. 

<Snpreme  Court  of  South  Dakota.  Oct.  24. 
190&) 

1.  iNDionnRT— filorron  to  QtTASH— Gboouds 
— Obard  Just— Objxctiors. 

Rev.  Code  Cr.  Proc.  |  166,  ftatborises  a 
challenge  to  tbe  panel  only  on  the  grounds  that 
the  requiBite  namber  of  ballots  were  not  drawn 
from  the  Jury  box  of  the  county  or  sabdlvision, 
that  notice  of  the  drawins  of  the  grand  Jorr 
WEB  not  given,  and  that  the  drawing  wwm  oat 
bad  In  the  presence  of  the  proper  offioera  or  in 
the  manner  prescribed  by  law ;  and  section  268 
provides  that  an  indictment  mast  be  set  aside, 
when  defendant  has  not  been  held  to  answer 
before  tbe  Sndlng  thereof,  on  an;  groond  which 
would  have  been  good  ground  for  chatlenre  to 
the  panel  or  an  individual  grand  Juror.  &eU. 
that  objections  to  an  indictment  that  the  xrand 
Jury  was  "illeeally  drawn,  organised,  and  im- 
paneled," and  that  when  It  was  about  to  be  im- 
paneled only  two  of  the  eight  names  drawn  ap- 
peared, whereupon  tbe  court  gave  to  tbe  sheriff 
the  names  of  six  others,  who  were  summoned 
and  composed,  with  tbe  two,  the  grand  jury, 
were  not  recognized  by  the  statutes  and  were 
insufflcient  to  sustain  a  motion  to  qoaaii  an 
indictment  returned  by  such  jury. 

2.  Same. 

A  motion  to  quash  on  the  gronnd  that  there 
was  no  grand  jury,  because  there  were  not  in 
the  box  tbe  names  of  200  qualified  jurors  at 
tbe  time  the  grand  jury  was  drawn  under  the 
order  of  court  for  that  term,  was  inaufficiat, 
as  the  ground  of  challenge  allowed  by  tlie  stat- 
ute relates,  not  to  the  number  of  names  placed 
in  the  box,  but  to  the  ballots  drawn  thentfrom. 
8.  Gbihinal  Law  —  Tbiai,  —  Delat  —  Dis- 

OHABOS. 

Const  art  6,  I  7,  entitles  an  accused  to  a 
speedy  trial.  Rev.  Code  Cr.  Proc  {  ^0.  de- 
clares that,  if  a  defendant  prosecuted  for  a 
public  offense,  whose  trial  has  not  been  post- 
poned on  bis  aiq;>Iication,  is  not  brought  to 
trial  at  the  next  term  of  court  In  whAcfa  the 
indictment  or  information  is  triable  tbe  court 
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must  order  the  prosecution  Asmls&ed,  anless  no 
csase  Ib  shown  to  the  contrary ;  and  section  390 
provides  that,  where  the  jai?  disagree)  the  cause 
may  be  a^in  tried  at  the  same  or  another  tenn, 
a-8  th«  court  may  direct  Hetdt  that  where  ac- 
cused was  on  ball,  and  after  one  disagreement 
applied  for  a  change  of  jndge,  bat  took  no  steps 
to  prevent  the  adjournment  of  his  case  for 
several  terms,  nor  to  procore  an  earlier  retrial, 
be  was  not  entitled  to  a  discharge  f<»-  delay. 
_  [Ed.  Note.— For  case*  In  point,  aee  t<^  14, 
Cent  Dig.  Criminal  Law,  M^2W-1800.] 

Error  to  Circait  CJourt,  Lyman  Oonnty. 

A.  M.  Lampbere  was  coDTlcted  of  grand 
larceny  of  a  cow  and  two  sQcklng  calves, 
ot  tbe  valoe  of  $55,  the  property  of  one  Philip 
Nass,  and  he  brings  error.  Affirmed. 

G.  P.  Harben,  B.  C.  Haddle.  and  Homer  A 
Stewart,  for  plaintiff  In  error.  Phllo  Hall, 
Atty.  Oen.  (Aubrey  Lawrence,  of  comuel).  for 
tlie  State. 

HANET,  J.  Tbe  defendant  moved  to  have 
the  Indictment  In  this  action  set  aside  on  tbe 
following  gronnds:  "(1)  Because  the  grand 
jury  which  foand  said  indictment  was  Ille- 
gally drawn,  organized,  and  impaneled.  (2) 
Because  there  was  not  In  tbe  Jury  box  the 
uames  of  200  qualified  jurors  at  the  time 
said  grand  Jtury  was  drawn  nnder  the  order 
of  said  court  for  said  term.  (8)  Because, 
when  said  grand  Jury  was  about  to  be  im- 
paneled and  sworn,  only  2  of  the  8  names 
drawn  appeared,  and  thereupon,  instead  of 
ordering  the  sheriff  to  summon  6  other  Jurors 
from  the  lM>dy  of  tbe  county  or  from  the  by- 
standers, as  provided  by  law,  the  court  gave 
the  said  sheriff  the  names  of  0  men  to  serve, 
and  the  said  6  men  so  named  by  the  court, 
together  with  the  other  2,  composed  the  grand 
Jury  finding  said  indictmmt" 

"The  indictment  or  information  must  be  set 
aside  by  tbe  court  in  which  the  defendant  Is 
arraigned,  and  upon  his  motion,  in  either  of 
the  following  cases:  •  •  •  (4)  When  the 
defendant  has  not  been  held  to  answer  t>efore 
the  finding  of  the  indictment,  on  any  ground 
which  would  have  been  good  grounds  for 
challenge,  either  to  the  panel  or  any  individ- 
ual grand  Juror."  Hev,  Code  Cr.  Proc.  { 
263. 

"A  challenge  to  the  panel  may  be  Inter* 
posed  by  either  party  for  one  or  more  of  the 
following  cansesoDly:  (1)  That  the  requisite 
number  of  ballots  was  not  drawn  from  the 
Jury  box  of  the  county  or  subdivision.  (2) 
Tliat  notice  of  tbe  drawing  of  the  grand  Jury 
was  not  given.  (3)  That  the  drawing  was  not 
had  in  tbe  presence  of  the  officers  designated 
by  law,  or  In  the  mann^  prescribed  by  law." 
Id.  166. 

Neither  tbe  first  nor  the  third  groimd  ot 
the  defendant's  motion  was  well  taken,  for 
the  reason  that  It  specifies  no  objection  to  tbe 
method  of  selecting  the  grand  Jury  which  Is 
rec<%nlzed  by  tiie  statute  as  a  ground  of 
cballei^  to  tbe  panel.  Tbe  second  is  unten- 
able, because  tbe  ground  of  challenge  allowed 
l)y  tbe  statute  relates  to  tbe  number  of  ballots 
drawn  from  tbe  Jury  box,  and  not  to  the 


number  of  names  placed  therein.  If,  in  the 
selection  of  this  grand  Jury,  there  was  any 
departure  from  what  may  be  considered  as 
commendable  or  strictly  statutory  methods,  it 
certainly  cannot  be  successfully  contended 
that  any  substantial  right  of  tbe  defendant 
was  prejudiced  thereby.  He  having  been  con- 
victed of  the  crime  charged,  it  cannot  be 
assumed  that  no  Indictment  sbould  have  been 
returned,  or  that  none  would  have  been,  If 
.the  grand  Jury  had  been  otherwise  selected. 
It  does  not  appear  that  either  one  of  the 
Jurors  composing  the  panel  was  disqualified. 
As  the  accused  might  have  been  put  upon  bis 
trial  without  the  intervention  of  a  grand  Jury, 
no  constitutional  right  was  invaded.  There 
was,  therefore,  no  valid  reason  for  going  be- 
yond the  plain  provisions  of  the  statute  in 
search  of  grounds  for  setting  aside  this  in- 
dictment and  tbe  court  below  committed  no 
error  In  overruling  tbe  defendant's  motion. 

Tbe  abstract  discloses  this  state  of  facts: 
"Hie  Indictment  was  returned  December  16. 

1901.  At  a  8i>eclal  term  held  in  February, 
1002,  tbe  action  was  tried  and  the  Jury  dis- 
agreed. Tbe  defendant  at  that  time  was 
present  In  court  with  his  witnesses  and  ready 
for  trial.  The  court,  without  any  showing  or 
attempted  showing  of  cause,  and  for  no  good 
or  valid  reason,  adjourned  the  term  without 
day,  and  said  case  was  not  tried  at  that  term. 
Thereafter,  and  on  the  17th  day  of  June. 

1902,  the  circuit  court  of  tbe  Fourth  Judicial 
circuit,  state  of  South  Dakota,  in  and  for 
Lyman  county,  convened  in  regular  session 
according  to  law  and  opened  a  regular  term 
according  to  law.  On  tbe  call  of  tbe  trial 
calendar  at  tbe  opening  of  court,  the  plaintiff 
In  error  filed  an  affidavit  of  prejudice  and 
prayed  a  change  of  judges.  Tbe  defendant 
was  present  with  his  witnesses  ready  for 
trial,  but  said  court,  without  any  showing  or 
attempted  showing  of  cause,  and  for  no  valid 
or  legal  reason,  failed  to  call  tbe  case  for 
trial  or  to  try  tbe  same,  and  adjourned  tbe 
term  without  day  without  a  trial  of  said  case. 
Thereafter,  and  on  the  9th  day  of  June,  1903, 
the  circuit  court  of  the  Fourth  Judicial  cir- 
cuit, state  of  South  Dakota,  in  and  for  Lyman 
county,  convened  in  regular  session  according 
to  law,  and  opened  a  regular  term  according 
to  law.  The  defendant  was  present  with  his 
witnesses  ready  for  trial,  but  said  court, 
without  any  showing  or  attempted  showing  of 
cause,  and  for  no  valid  or  legal  reason,  failed 
to  call  the  case  for  trial  or  to  try  tbe  same, 
and  adjourned  tbe  said  term  without  day. 
without  a  trial  of  said  case.  Thereafter,  and 
on  the  14th  day  of  June,  1904,  said  court 
convened  a  r^ular  term  at  tbe  county  seat  of 
Lyman  county.  On  tbe  29th  day  of  June. 
1904,  this  said  case  of  State  of  South  Dakota 
V.  A.  M.  Lampbere  was  called  for  trial.  At 
said  time,  and  before  tbe  Impaneling  of  a 
Jury  to  try  the  case,  tbe  defendant  moved  the 
court  to  dismiss  tbe  action  and  to  discharge 
the  defendant,  as  follows:  "Now  comes  the 
defendant,  and  upon  the  above  affidavit  and 
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the  flies  and  records  of  said  cause  moves  the 
court  for  an  order  dismissing  said  action,  for 
the  reasons  set  forth  In  section  630  of  tiie 
Code  of  Criminal  Procedure  of  Sonth  Da- 
kota." In  support  of  such  motion  defendant 
read  the  following  affidavit:  "A.  M.  Lam- 
phere,  being  first  duly  sworn,  upon  oath  says 
that  he  is  the  defendant  in  the  above  action ; 
that  be  Is  being  prosecuted  in  said  action  for 
a  public  offaise,  to  wit.  the  crime  of  grand 
larceny;  that  the  Indictment  in  said  cause - 
was  found  and  filed  at  the  special  December 
term,  A.  D.  1001,  of  said  court,  and  that  said 
cause  was  triable  at  said  term ;  that  at  the 
adjourned  February  term,  A.  D.  1902,  of  said 
court  the  said  cause  was  tried  by  a  jury, 
resulting  in  a  mistrial ;  that  at  the  June,  A. 
D.  1902,  term  of  said  court  the  defendant 
made  application  for  a  change  of  judges, 
based  upon  the  aflldnvlt  of  prejudice,  and  that 
the  same  was  granted;  that  said  cause  was 
triable  at  said  June  term,  1902,  of  said  court, 
but  was  not  tried  at  said  term,  nor  has  the 
same  been  brought  to  trial  by  the  prosecution 
since  that  time;  that  said  cause  has  not  been 
postponed  at  any  time  upon  affiant's  applica- 
tion." In  opposition  tbereto  the  state  intro- 
duced the  following  affidavit:  **J.  G.  Bartlne, 
being  first  duly  sworn,  on  bis  oath  says  that 
be  Is  the  state's  attorney  of  Lyman  county,  S. 
D. ;  that  at  the  time  the  affidavit  of  prejudice 
was  made  by  the  defendant  at  the  June  term, 
1902,  and  after  the  filing  of  the  affidavit  for 
change  of  judge,  there  was  no  reasonable 
time  elapsed  in  which  another  judge  to  try 
said  case  could  be  procured;  that  at  the 
next  and  only  term  thereafter,  to  wit,  the  June 
term,  1903,  Uiere  were  over  80  criminal  cases 
on  the  court  calendar,  and  that  It  took  most 
of  the  term  to  try  the  cases  in  which  there 
wei'e  defendants  in  the  county  jail,  and  that 
the  court  adjourned  leaving  very  many  cases 
unfinished  that  were  in  fact  ready  for  trial  by 
both  the  state  and  the  defendants;  that  there 
was  no  other  judge  present  at  the  June  term 
of  said  court;  tbat  the  judge  of  this  circuit, 
Franl£  B.  Smith,  has  told  this  affiant  tbat  be 
found  It  almost  impossible  to  get  a  judge  to 
come  in  and  try  the  cases  at  the  June  term, 
it  being  a  very  busy  time  among  the  drcnlt 
judges,  and  there  being  nothing  to  compel 
anotlier  judge  to  assume  the  duty  of  tak^g 
up  such  cases ;  that,  so  far  as  this  affiant  was 
able  to  learn,  the  defendant  was  satisfied  In 
June  of  1902,  and  June  of  1903,  to  have  this 
case  continued  and  passed,  for  nothing  was 
ever  said  to  the  affiant  showing  that  he 
wanted  the  case  called;  that  it  Is  no  fault  of 
the  prosecution  tbat  the  case  has  not  been 
tried,  for  they  have  In  this  case  been  ready 
at  each  term  since  the  Indictment  was  found. 
Affiant  further  says  that  he  believes  that 
there  would  be  no  justice  done  to  any  one  by 
the  dismissal  of  this  case." 

Section  630,  Rev.  Code  Cr.  Proc.,  reads  as 
follows:  "If  a  defendant,  prosecuted  for  a 
public  offense,  whose  trial  has  not  been  post- 
poned upon  hlB  application,  ia  not  brought  to 


trial  at  the  next  term  of  court  In  whldi  tbe 
Indictment  or  Information  is  triable,  the  cotirt 
must  order  the  prosecution  to  be  dlsmlased, 
unless  good  cause  to  the  contrary  be  shown.' 
Where  the  jury  disagree  "the  cause  may 
again  be  tried  at  the  same  or  another  term  aa 
the  court  raay  direct"   Rev.  Code  Cr.  Proc. 
i  395.   The  Bill  of  Rights  provides  tliat  ia 
all  criminal  prosecutions  the  accused  shall 
have  the  right  "to  a  speedy  public  trial  by  aa 
Impartial  jury  of  the  county  or  district  in 
which  the  ottenae  la  alleged  to  bare  beoi 
committed."   Conat  art  6,  S  7.   As  to  what 
constitutes  a  speedy  trial,  and  wbat  actioa 
must  be  taken  by  the  accused  to  avail  him- 
self of  the  right  to  a  dismissal  because  at 
delay,  the  authorities  are  conflicting.  EUc^ 
In  so  far  as  statutes  may  otherwise  require, 
we  think  the  rule  should  be  that  a  demand 
for  trial,  resistance  to  postponement,  or  some 
other  ^ort  to  secure  a  speedy  trial  on  the 
part  of  the  accused,  should  be  shown  to  en- 
title talm  to  a  discharge  on  the  gronnd  ol 
delay.    12  Gye.  SOO.   All  our  statute  requires 
is  a  trial  at  the  next  term  after  the  finding  of 
the  indictment,  unless  for  good  cause  shown 
or  up(m  ai^Ucatlon  of  the  accused  It  be  port- 
poned.   It  does  not  declare  tbat  In  case  of  a 
disagreement  a  second  trial  must  be  had  at 
the   next   succeeding   term.  Nevertheless, 
under  the  Constitution,  another  trial  should 
follow  a  disagreement  with  reasonable  speed 
or  the  action  should  be  dismissed.    What  ii 
reasonable  speed  depends  upon  the  circum- 
stance surrounding  each   particular  case; 
There  is,  therefore,  nothing  in  our  statutes  or 
Constitution  which  precludes  recognition  of 
tbe  rule  that,  where  one  trial  has  taken  place 
in  compliance  with  the  statute,  wblcb  has 
resulted  In  a  dlsagreemrait  it  la  Incnmbeit 
upon  the  accused  to  at  least  manifest  a  desire 
for  anotb^  trial  before  he  is  entitled  to  i 
dismissal  on  the  ground  of  delay.  Ordi- 
narily, where  the  accused  has  been  admitted 
to  ball,  delays  are  more  injurious  to  tbe 
prosecution  than  to  tbe  defense ;  and,  where 
disagreement  occurs.  Immediate  retrials  are 
neither  demanded  nor  desired  by  tbe  de- 
fendant  The  Btatute  In  this  case  having 
been  complied  with,  and  the  accused  havliig 
made  no  effort  to  secure  another  trial,  be 
having  been  admitted  to  ball,  we  tblnk  tiie 
motion  to  dismiss  for  want  of  q>eed7  prose- 
cution was  properly  denied. 

The  judgment  of  the  drcnlt  oonrt  li 
affirmed. 


BOWBN  r.  MUTUAL  LIFE  INB.  Oa 
OF  NEW  YORK. 

(Supreme  Court  of  South  Dakota.  Oct  3, 

1905.) 

L  EvioENca— WarrrEN  Instbuksiits— Pama 

B  VIOE  NCE— A  0HIS8IBII.ITT. 

Where  the  agent  of  an  Insurer  bsued  to  an 
applicant  for  insurance  a  binding  receipt,  so  u 
to  make  the  Insurance  In  force  from  the  date 
of  the  application  on  a  policy  thereon  heine  is- 
sued, para  evidence  waa  Inadmissible  to  uto* 
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tbat  the  receipt  wbs  In  fact  not  a  binding  re- 
ceipt; ReT.  Civ.  Code,  |  1239,  declarinc  that 
th«  execution  of  a  CMtract  Bupersedes  oial  n^ 
Kotiati<nu  preceding  or  a<»wmpanying  its  exe- 
cution. 

SZ.  Saht— AppiJOJLTion  FOB  iNSTmANCB— Gon- 

fflBnCTION— QUSSTION  FOB  COUBI— OPIRXOIV 
BVIDBNOB. 

Where  the  application  for  a  Ufe  poUcr  was 
In  writing  Bigned  by  the  applicant,  and  the  re- 
ceipt given  hj  the  soliciting  agent  showing  a 
part  payment  of  the  premium  was  signed  by 
the  agent  and  accepted  in  writing  by  the  ap- 
plicant, the  construction  of  the  application  and 
the  receipt  was  for  the  court,  and  a  witness 
could  not  ffiTe  his  opinion  as  to  the  meaning 
thereof. 

8.  iNStnUNCE— LUBILITT  OF  INSUBSB. 

An  application  for  a  life  policy  stipulated 
that  the  policy  should  not  take  effect  until  the 
first  premium  was  paid  and  the  policy  issued. 
The  applicant  made  a  partial  payment  of  the 
first  premium  and  zecelTed  a  receipt  from  the 
agent,  which  recited  that,  if  a  policy  should  be 
isBued,  the  receipt  would  be  accepted  in  pay- 
ment of  the  first  premium  if  the  balance  was 
paid  on  the  delirery  of  the  policy,  and  that 
no  otlier  person  than  the  secretary  or  president 
of  the  Insurer  could  make  contracts  or  waive 
forfeitures.  The  policy  Issued  provided  that  the 
annual  premium  should  be  paid  in  advance  on 
tbe  delivery  of  the  poli^.  Held,  that  the  in- 
■arar  did  not  bind  itself  to  pay  the  policy  un- 
less the  first  premium  was  paid  in  roll  at  the 
time  of  the  delivery  of  the  policy  during  tbe 
good  health  of  the  insured. 

4.  SaMB— SOLIOITINO  AOBNT. 

Where  a  life  policy,  which  acknowledged 
the  payment  of  the  first  premium,  was  for- 
warded to  the  soliciting  agent  of  the  insurer, 
to  be  delivered  to  the  bisured  on  the  payment 
of  the  premium,  the  agent,  until  the  premium 
was  paid,  was  the  agent  of  the  Insurer,  and 
nut  the  agent  of  the  inaured. 

5.  Sams  —  Liabiutt  of  Ihscbbb  —  Patubnt 
OF  Pbeuium. 

Where  an  application  for  a  life  policy  pro- 
Tides  that  the  application  is  to  become  a  part 
of  the  policy  issued  thereon,  and  that  the  policy 
shall  not  take  effect  until  the  first  premium  is 
paid,  and  the  policy  issaed  shall  be  accep'ted 
subject  to  the  conditions  therein  contained,  a 
policy  will  not  take  effect  until  the  premium 
is  paid  and  tbe  policy  issued. 

6.  Same. 

An  application  for  a  life  policy  stated  that 
the  policy  should  not  take  effect  until  the  first 
premium  was  paid  during  the  good  health  of 
tbe  applicant,  and  recited  that  the  applicant 
had  received  from  tbe  soliciting  agent  a  receipt 
making  the  insurance  in  force  from  the  date 
of  the  application  on  the  issuance  of  a  policy 
thereon.  On  the  same  day  the  agent  delivered 
to  the  applicant  a  receipt  reciting  a  partial 
payment  of  the  first  premium  and  stipulating 
that,  if  a  policy  should  be  issued,  the  receipt 
would  be  accepted  in  part  payment  of  the  pre- 
mium, provided  tbe  balance  would  be  paid  on  the 
delivery  of  the  policy.  HeJd,  that  the  applicant 
was  not  led,  by  tbe  statement  in  the  applica- 
tion that  a  binding  receipt  had  been  issued,  to 
believe  that,  a  policy  would  be  in  force  from 
tbe  date  of  tbe  application,  it  being  presumed, 
in  the  absence  of  fraud,  that  tbe  i^plicant  had 
read  the  application  and  receipt ;  and  hence 
the  beneHcIsry  could  not  recover  on  tiie  policy, 
on  the  death  of  the  insured  before  payment  of 
the  first  premium. 
Haney,  J.,  dissenting. 

'  Appeal  from  Olrcalt  Oonrt.  Mlnnebaba 
County. 

Action  by  Katie  Bowen  against  the  Ma- 
toal  Life  Inanrance  Company  ct  New  Xork. 
104 


From  a  Judgment  for  dttfendan^  plalntlft 
appeala  Affirmed. 

Joe  Ktrby,  for  appellant  Bailey  &  Vor- 
hees  and  Frederick  B.  Eaton,  tta  reqwndent 

CORSON,  J.  This  was  an  action  by  the 
plaintiff  to  recover  of  the  defendant  the 
sum  of  f 1,000  due  her  upon  an  alleged  con- 
tract of  Insorance.  Verdict  and  Judgment 
being  In  favor  of  the  'defendant;  the  plain- 
tiff has  appealed. 

It  is  dlscloeed  by  the  record  that  on  tbe 
28th  day  of  January,  1903,  the  plaintiff's 
hnsband  made  a  written  application  to  W. 
B.  Fuller,  the  then  soliciting  agent  of  the 
defendant  at  Sioux  Fails,  for  a  policy  of 
Insurance  for  the  said  amount  upon  the 
20-year  payment  plan.  The  application  con- 
tained a  clause  which  reads  as  foUov^: 
"This  application,  made  to  tbe  Mutual  Life 
Insurance  Company  of  New  York,  is  the  basis 
and  part  of  a  proposed  eoutract  for  insur- 
ance, subject  to  the  charter  of  the  company 
and  the  laws  of  the  state  of  New  York. 
I  hereby  agree  that  all  the  following  state- 
ments and  answers,-  and  all  those  that  I 
make  to  the  company's  medical  examiner, 
in  continuation  of  this  application,  are  by 
me  warranted  to  be  true,  and  are  offered  to 
the  company  as  a  consideration  of  the  eon- 
tract,  which  I  hereby  agree  to  accept,  and 
which  shall  not  take  effect  until  the  first 
premium  shall  have  been  paid,  during  my 
continuance  In  good  health,  and  the  policy 
shall  have  been  signed  by  the  secretary  of 
the  company  and  Issued.    *   •   •   I  have 

paid  $   to  the  subscribing  soliciting 

agent,  who  has  furnished  me  with  a  bind- 
ing receipt  therefor,  signed  by  the  secretary 
of  the  company,  making  the  insurance  in 
force  from  this  date,  provided  this  applica- 
tion shall  be  approved  and  the  policy  duly 
signed  by  the  secretary  at  the  head  office 
of  the  company  and  Issued.  Dated  at  Sioux 
Falls,  S.  D.,  Jan.  28th,  1903-  [Signed] 
Frank  Bowen."  To  this  application  was 
added .  tbe  following :  "I  have  known  the 
above-named  app'licant  for  one  day,  and  saw 
him  sign  this  ai^llcatlon.    I  have  Issued 

binding  receipt  No.  on  account  of  this 

policy  contract  [Signed]  W.  B.  Fuller, 
Soliciting  Agent."  On  the  same  day  there 
was  issued  to  the  plaintiff  the  following 
receipt:  "The  Mutual  Life  Insurance  Com- 
pany of  New  York.  No.  90,041.  $5.00.  Jan. 
28,  1903.  Received  from  Frank  Bowen,  at 
Sioux  Falls,  S.  v.,  an  application  for  Insur- 
ance In  the  Mutual  Life  Insurance  Company 
of  New  York,  dated  this  day,  tt^ther  with 
the  sum  of  five  dollars  in  cash,  to  be  used 
as  hereinafter  provided:  If  a  policy  be  is- 
sued by  said  company  on  said  application 
and  delivered,  then  this  receipt  will  be  ac- 
cepted as  five  dollars  In  payment  of  tbe  first 
premium  due  on  such  policy,  provided  that 
the  balance  of  such  premium  is  paid  at  tbe 
time  of  such  delivery.  If  said  application 
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be  accepted  and  policy  be  issued  and  tender- 
ed, bnt  not  accepted,  tben  such  mm  of  five 
dollars  shall  be  retained  by  said  company  in 
reimbursements  for  expenses  incorred.  The 
company  reserves  the  right  to  decline  said 
application  In  Its  sole  and  nncontrolled  dis- 
cretion, and  In  case  said  application  be  de- 
clined by  said  company  said  five  dollars  shall 
be  retorned  to  the  holder  of  tbe  receipt,  on 
its  surrender.   No  other  person  than  tlie 
{Hvatdent  or  secretaiy  can  make,  alter,  or 
dlschaive  contracts  or  waive  forfeiture.  Ap> 
pllcattons  for  $80,000  or  more  require  a  double 
dqwslt.  This  receipt  Is  of  no  force  and  ef- 
fect nnUI  countersigned  by  *   *  *   W.  X 
'Easton,  secretary.  I  aoc^t  the  proTisions  of 
the  above  receipt   Frai^  Bowen."  Across 
the  fiu»  of  the  above  receipt  is  Indorsed 
the  following:  "Countersigned  by  W.  B. 
Poller,  Collecting  Agent"  On  the  2d  day  of 
February,  1808,  the  said  defendant  issued 
its  poller  of  insurance,  In  which  was  the 
following  clause:   "The  annual  premium  of 
forty-one  dollars  and  forty-six  cents  shall  be 
paid  in  advance  on  the  delivery  of  this  policy, 
and  thereafter  to  the  company,  at  Its  head 
ofBce  in  the  dtf  of  New  York,  on  the  second 
day  of  Fd>mary  In  every  year  during  the 
continuance  of  this  contract,  or  until  the 
preminms  for  twenty  full  years  shall  have 
been  duly  paid  to  said  company.   The  receipt  of 
the  first  payment  of  premium  hereon  is  ao> 
knowledged."  This  policy  was  at  once  for- 
warded to  the  agmt  at  Sioux  Falls,  but,  owing 
to  delays  in  the  mails  or  otherwise,  the  same 
was  not  received  at  Sioux  I^lls  until  on  or 
about  the  18th  ^y  of  February,  whereupon 
the  defendant,  through  its  soliciting  agent  and 
cashier,  W.  B.  Fuller,  mailed  to  the  said  Frank 
Bowen  the  following  letter  In  relation  to  the 
said  policy:  "Sioux  Falls,  S.  D.,  Feb.  18, 1908. 
Frank  Bowen,  Esq.,  Ben  Clare,  S.  D.— I>ear 
Sir:   No.  1316,114.   We  are  Just  today  in 
receipt  of  your  policy  of  the  above  number, 
there  having  been  a  miscarriage  la  the  malls 
causing  delay.   We  shall  be  pleased  to  hare 
you  call  for  it  at  any  time  now  when  It  ia 
convenient   Very  truly  yours,  W.  B.  Ful- 
\er.  Cashier."   The  policy  was  not  called  for, 
and  on  the  27th  day  of   February  Frank 
Bowen  was  shot  and  killed.   The  plaintiff 
herein,  the  beneficiary  named  In  said  policy 
of  Insurance,  thereupon  tendered  to  the  agent 
the  balance  due  upon  said  policy  for  the  first 
premium,  and,  the  same  being  refused,  the 
money  was  deposited  ta  a  bank  in  Sioux  Falls 
to  the  credit  of  the  defendant   The  defend- 
ant, upon  being  notified  of  such  deposit,  Im- 
mediately wrote  a  letter  to  the  bank  and  to 
the  plaintiff  declining  to  accept  the  same, 
and  this  action  was  thereupon  instituted. 
The  defendant  denied  that  the  sum  of  $5 
constituted  said  first  premium  payment  on 
the  said  policy,  and  alleged  that  the  said 
sum  of  $6  was  paid  by  the  said  Frank  Bowen 
pursuant  to  the  terms  of  said  receipt,  and 
not  otherwise.   The  defendant  further  denied 
that  the  P0II17  of  insurance  set  fcnth  in 


the  complaint  was  ever  lasoed,  or  tlut  tlw  I 
same  had  ever  beeo  delivered  by  tbe  defoid- 
ant  to  the  said  Frank  Bowai,  Uw  plataitlfl 
herein,  or  any  otfa»  person  in  hie  behalt 
or  that  tbe  same  had  ever  passed  out  of  the 
posseeslott  of  the  dafendan^  and  ftpedflcslly 
denied  that  said  policy  of  Insamnoe  Crom 
and  after  the  18tb  day  of  Febmaiy.  1903; 
or  any  other  t3m%»  was  In  tbe  pouaaaOaa 
of  the  said  W.  B.  Fullor  for  the  bencAt  of 
the  said  Bowen.  The  case  was  tried  to  a 
Jury,  and  a  verdict  was  directed  fn  favor 
of  the  defendant 

The  philntur  and  appellant  aeeUm  a  re- 
versal of  the  Ju^^ent  upon  the  groond  that 
the  court  erred  In  overruling  plainturs  ob- 
jections to  certain  testimony  given  on  ttw 
part  of  the  defendant  and  to  snstalniiiK  de- 
fendant's motion  to  direct  a  verdict  in  favn- 
of  the  defendant,  and  In  denying  plaintiff's 
motion  for  a  new  trial.  On  the  trial  tbe 
respondent  <^red  In  evidence  Sxhlbit  D. 
being  tbe  receipt  for  $5  dated  Jannary  28tta. 
a  copy  of  which  has  been  heretofoxe  set  | 
forth,  signed  by  said  Fulla.  On  eras- 
lamination  the  witness  Fuller  mm  aalud 
the  following  question:  "Is  tlils  [EtchlUt 
D]  the  binding  receipt  referred  to  In  tUs 
application?"    To    which    he   answered:  | 
"This  Is  the  receipt  I  gave  to  Bowen.**   "Is  ] 
tills  what  Is  known  as  a  Mnding  receipt':" 
The  appellant  objected  to  this  queatltm  as 
Incompetoit  and  not  cross-examination,  and 
not  a  matter  tliat  can  be  explained.  The 
instruments,  the  contracts,  are  all  in  writ- 
ing and  tbe  Interpretation  is  for  tbe  contt. 
If  any  ambiguity  exists.  It  la  fm  the  ]nzy. 
This  objection  was  overruled  and  exc^itioa 
taken.   The  witness  answered:   *TbSa  is 
not  the  receipt  that  we  consider  a  binding 
receipt"   "I  show  you  Exhibit  1  and  ask 
you  to  explain  that  instrument"   Same  ob- 
jection and  ruling.   'This  paper  I  have  Is 
not  an  executed  paper.  It  Is  a  blank  that  was 
used— what  we  term  a  binding  rec^pt    It  was 
used  in  cases  where  the  full  premnim  was 
paid.  This  rec^pt  was  used  In  case  the  prem^ 
um  was  paid  when  the  application  was  signed.'* 
It  will  be  observed  in  tbe  statements  of  facts 
that  Fuller,  at  the  end  of  the  applicant's  ap- 
plication, made  the  following  statemmt :  ~I 
have  Issued  binding  receipt  No.  on  ac- 
count of  this  policy  contract   W.  B.  Fuller. 
SolMtlng  Agent"   Exhibit  1  referred  to,  and 
which  he  designates  as  a  blank  binding  receipt, 
reads  as  follows:   "The  Mutual  Life  Insm- 

ance  Co.  of  New  York.   9  .    No.  108,- 

675.   ,  180  — .   Received  from  , 

of   ,    dollars  In  cash,  being  as 

amount  equivalent  to  the  first  annual 

premium  on  a  proposed  Insurance  for  ^  . 

on  the  life  of  ,  of  ,  for  wbM 

an  application  Is  this  day  made  to  the  Mntual 
Life  Insurance  Company  of  New  Tork. 
The  insurance  applied  for  shall  be  in  full 
force  and  effect  from  this  date,  provided 
that  the  said  application  shall  be  aeccfrted 
and  approved       the  said  conqaoj  at  Us 
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head  office  In  the  city  of  New  York  and  a 
policy  thereon  duly  issued.  In  case  the  ap- 
plication Is  not  BO  accepted  and  approred, 
and  no  policy  Is  issued,  or  should  the  ap- 
plicant receive  no  notification  from  the  com- 
pany within  30  days  from  the  date  of  this  re- 
ceipt of  any  action  on  such  application, 
then  and  in  every  such  case  no  Insorance 
shall  be  effected,  and  It  shall  be  understood 
and  agreed  that  the  company  decline  the 
risk,  whereupon  all  moneys  paid  hereunder 
shall  be  returned  upon  the  delivery  of  this 
receipt  Mo  person  other  than  the  president 
or  secretary  can  make,  alter,  or  discharge 
contracts  or  waive  forfeitures.  This  receipt 
iB  of  no  force  and  effect  unless  it  is  for 
the  whole  amount  of  the  first  premium 
called  for  in  the  proposed  policy,  and  not 
for  any  part  thereof,  and  until  countersigned 
by  ,  and  not  changed  or  altered  with- 
out the  consent  of  the  presldept  or  secretary. 
Z  accept  the  provlslonB  of  the  above  receipt 

 .   W.  J.  Easton,  Secretary."  Printed' 

across  the  face  of  the  above  receipt  is: 
"Countersigned:      — Collecting  Agent." 

The  appellant  objected  to  the  admission 
In  evidence  of  tide  exhibit;  as  trrelevani 
to  any  of  the  iasaea  in  tiie  ease  and  Incom- 
petent, and  cannot  be  rec^ved  to  vary  or 
change  any  of  the  terms  of  the  contract 
Tbe  appellant  Insists  that  the  application  of 
Bowen,  wiai  the  statement  added  thereto, 
made  by  Fnllo',  fliat  he  bad  Ismied  a  blnd^ 
Ing  receipt  on  account  ct  the  policy,  coald 
not  be  varied  or  contradicted  by  oral  evi- 
dence, and  that  the  fact  that  tbe  company 
had  another  form  of  rec^pt  which  they 
might  hare  iBsaed,  bnt  which  It  seems  was 
not  used  In  Oils  case,  was  not  material,  and 
that  it  was  not  competent  for  the  witness 
to  contradict  his  own  wrlttoi  statement 
that  he  had  tssued  a  binding  receipt^  op 
account  of  thej:omiuCL^rirfrvP8n^ettloa 
miff-ttaaLjiamcontemporaneons  evidence  is 
Inadmissible  to  contradict  or  vary  the  terms 
of  a  valid  written  Instrument  This  rule  is 
embodied  In  our  Code  in  the  following  terms: 
**The  execution  of  a  contract  In  writing, 
whether  the  law  requires  It  to  be  written  or 
not,  supersedes  alk  tbe  oral  negotiations  or 
stipulations  concerning  Its  matter,  which  pre- 
ceded or  accompanied  the  execution  of  the 
Instrument"  Section  1239,  Rev.  Civ.  Code; 
Greenleaf  on  Evidence,  8  276;  Underbill  on 
Evidence,  i  206.  Notwithstanding  this  well- 
settled  rule,  the  soliciting  agent.  Fuller,  was 
permitted  on  cross-examination,  over  tbe  ob- 
jection of  the  appellant  to  testify  that  the 
receipt  which  he  had  issued,  and  which 
be  declared  In  writing  to  be  a  binding  re- 
ceipt, was  not,  in  fact  a  binding  receipt 
and  in  effect  that  his  statement  therein 
made  was  not  true.  This  was  clearly  per- 
mitting the  witness  to  contradict  a  written 
instrument  signed  by  himself.  In  violation  of 
the  rule  above  stated,  and  the  admission  of 
this  evidence  was  also  In  violation  of  a 
well-known  rale  that  tbe  constructkm  of 


tbe  terms  of  a  contract  la  for  the  court, 
and  that  a  witness  cannot  b^  permitted  to 
testify  or  give  his  opinion  as  to  the  construc- 
tion of  the  terms  of  an  instrument  in  writ- 
ing. The  entire  contract  between  the  de- 
fendant and  the  deceased,  Frank  Bowm. 
was  contained  in  the  written  instruments 
offered  In  evidence  by  the  t^atntlff,  and  It 
was  for  the  court  to  construe  these  instru- 
ments and  determine  from  them  the  nature 
of  the  contract  It  is  quite  clear,  therefore, 
that  the  court  committed  error  In  permitting 
tbe  witness  to  answer  tbe  question  on  cross- 
examination:  "Is  this  [referring  to  the 
receipt  mentioned  in  the  application]  what 
Is  known  as  a  binding  recelptr'  We  think 
the  court  was  also  In  error  In  permitting 
the  Introduction  In  evltenco  of  Exhibit  1, 
and  permitting  the  witness  to  eqdaln  that 
instnunait.  As  that  blank  receipt  had  not 
been  used  In  the  transaction,  and  It  was 
not  shown  that  tbe  assured  or  the  plaintiff 
In  the  action  had  any  knowledge  of  tbe 
existence  of  such  a  receipt  It  was  clearly 
incompetent,  Irrelevant,  and  Immaterial  as 
evidence  InJIilH  iiMlim 
^BUC,  Httu^ng  that  the  conrt  erred  In  tbe 
admission  of  the  evidence  above  referred  to, 
a  further  question  Is  presented,  and  that  Is, 
did  the  rnllngs  of  the  court  In  the  admission 
ot  this  evlcteuce  constitute  reversible  error? 
We  are  Inclined  to  take  the  view  that  It 
did  not,  tm  the  reason  that  ^regarding 
the  objectionable  evidence,  a  proper  con- 
struction ot  the  omtract  entered  Into  between 
the  parties  shows  that  the  court  was  clearly 
right  in  directing  a  verdict  In  fftvor  of  the 
defendant  The  application  and  statement 
of  ttie  assured  and  tbe  receipt  executed  by 
Fuller  were  all  offered  In  evidence  tbe 
plaintiff,  and  constituted  the  basis  of  this 
action,  upon  which  the  appelant  sought  t» 
recover  the  insurance  money  claimed  by  ber. 
It  will  be  observed  In  the  application  the 
assured  makes  the  following  speolflc  agree- 
ment: "And  are  offered  to  the  company  as 
a  consideration  of  the  contract  which  I  here* 
by  agree  to  accept,  and  which  s^ll  not 
take  effect  until  the  first  premium  shall 
have  been  paid,  during  my  continuance  in 
good  health,  and  the  policy  shall  have  been 
signed  by  the  secretary  of  the  company 
and  Issued."  It  will  be  further  observed 
that  in  the  receipt  Issued  by  Full«r  It  Is 
provided:  "If  a  policy  be  Issued  by  said 
company  on  said  application  and  delivered, 
then  this  receipt  will  be  accepted  as  ^.00 
In  payment  of  the  first  premium  due  on 
such  i>olIcy,  provided  that  the  balance  of 
the  said  premium  Is  paid  at  the  time  of 
such  delivery.  If  said  application  be  ac- 
cepted, and  policy  be  IsBued  and  tendered, 
but  not  accepted,  then  said  sum  of  $5.00 
shall  be  retained  by  said  company  In  reim- 
bursement for  expenses  incurred."  It  will 
be  further  noticed  that  In  the  same  receipt 
it  Is  provided  that:  "In  case  said  appllca- 
tton  be  declined  by  said  company,  said  15.00 


Digitized  by 


• 


1044 

shall  be  zetarned  to  flw  bolder  of  ttae  iecei|>t 
on  Its  surrender."  It  Is  further  provided 
therein:  "No  othw  person  than  the  presi- 
dent or  secretary  can  make,  alter,  or  dlsr 
charge  contracts  or  waive  fbif^tores."  The 
pollc7.al80  itself  provides:  "The  annual  pre- 
mium of  fort7-<me  dollars  and  forty-six  cents 
shall  be  paid  in  advance  on  the  delivery 
of  this  poII<7.**  Construli^  these  three  In- 
struments together,  it  is  clear  tluit  the'  com- 
pany did  not  Intoid  to  hind  Itself  to  the 
payment  of  any  policy  unless  the  premium 
therefore  was  paid  in  fnll  in  advance  or 
at  the  time  of  the  delivery  of  the  policy, 
and  that  the  same  was  not  intended  nor 
undoivtood  by  the  company  or  the  assured 
that  the  policy  was  to  be  In  force  until  the 
full  amount  of  the  first  premium  of  $41.46 
should  be  paid.  The  statement,  therefore, 
of  Fuller  that  he  had  Issued  a  binding 
receipt  was  strictly  correct,  and  the  receipt 
that  be  had  Issued,  b^i^  introduced 
by  the  plaintiff,  shows  clearly  what  the 
receipt  was.  Assuming  that  he  Intended  to 
convey,  his  statement  added  to  the  end 
of  the  application,  the  idea  that  be  had 
Issued  a  receipt  binding  upon  the  company 
for  the  amount  of  the  policy  from  the  date 
of  Its  Issuance,  on  February  2d,  the  receipt 
actually  Issued  by  him  shows  that  such 
a  statement  on  his  part  was  not  correct  and 
that  he  had  Issued  no  such  receipt;  for,  ss 
before  stated,  the  receipt  itself  shows  that 
it  was  to  be  received  in  payment  of  the 
'  first  premium  due  on  said  policy,  provided 
that  the  balance  of  said  premium  Is  paid 
at  the  time  of  the  delivery.  The  assured, 
therefore,  could  not  have  been  misled  by 
the  unautlunized  statement  by  Fuller  in  the 
memoranda  added  to  the  application. 

The  contention  of  the  appellant  that  the 
soliciting  agent,  Fuller,  held  the  policy  as  the 
agent  of  Bowen  Is  clearly  untenable,  as  is 
also  the  contention  that  the  rectipt  of  the 
first  payment  of  premium  contained  in  the 
policy  la  acknowledged,  and  therefore  con- 
clusive upon  the  company.  No  such  con- 
struction can  reasonably  be  givm  to  the 
application,  receipt,  or  policy.  Of  course,  a 
life  Insurance  company,  in  making  out  its 
policies,  fills  up  all  blanks,  and,  if  the 
premium  has  not  been  actually  paid  In  ad- 
vance, forwards  the  policy  to  Its  agent,  to  be 
delivered  by  him  to  the  Insured  upon  the  pay- 
ment of  the  premium,  and  until  the  premium 
is  paid  the  policy  Is  held  by  the  agent  as  the 
agent  of  the  company  and  not  the  agent  of 
the  insured.  Helman  v.  Phcenlx  Slut  Life 
Ins.  Co.,  17  Minn.  153  (GU.  127),  10  Am.  Rep. 
154;  Marland  v.  Insurance  Co.,  71  Pa.  393; 
Union  Cent.  Life  Ina.  Co.  v.  Pauly,  8  Ind. 
App.  85,  35  N.  E.  190 ;  Markey  v.  Mut  Ben. 
Life  Ina.  Co.,  118  Mass.  178;  Lee  v.  Guard- 
Ian  Life  Ins.  Co..  15  Fed,  Cas.  158 ;  Hoyt  v. 
Mutual  Benefit  Life  Ins.  Co.,  98  Mass.  539; 
Myers  v.  Liverpool  ft  London  &  Globe  Ins. 
Co.,  12L  Mass.  338 ;  Dinning  v.  Phcenlx  Ins.Co^ 
68  111.  414;  Mut  Life  Ins.  Go.  of  New  York  v. 
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Sinclair  (Ky.)  71  S.  W.  8S3 ;  Hataial  Life  Ins. 
Co.  of  New  York  v.  Lucas  (Ey.)  79  8.  W.  27^. 
The  instruments  will  not  bear  the  constrw- 
tlon  contended  for  by  ttae  appellant  that  It 
was  the  Intention  or  the  understanding  of  tbe 
parties  tiiat  a  policy  of  insnraikce  should  be 
issued  binding  upon  the  company  upoo  the 
payment  of  tlie  d^osit  of  fO.  As  shown  1? 
the  receipt  signed  by  Fnllv,  it  was  shnpS^ 
Intended  to  secure  the  company  against  tbe 
expenses  ot  a  medical  examinM",  In  case  tlk- 
assured  neglected  or  failed  to  make  the  polity 
and  pay  the  balance  of  the  premium  sdpn- 
lated  therein.  It  Is  clearly  lyiparrat  from  the 
terms  of  the  contract  that  the  company  uerer 
Intended  that  the  poUcy  should  be  a  policr 
binding  them  to  pay  the  amount  spedM  , 
therein  until  the  first  premium  abould  be  I 
fully  paid ;  ai^  it  is  equally  clear  that  Uk  ' 
assured  could  never  have  understood  that  be  ; 
was  to  rec^ve  such  a  polity,  except  upon  ibe 
payment  of  the  f  uU  amount  of  the  im^hiIuu- 
I£  the  receipt  actually  Issued  by  Fulla  lud 
not  been  Introduced  in  evidence^  th««  mitdir 
be  some  plausibility  In  the  cmtentliH]  tlut 
the  assured  was  misled  and  suHMMed  he  wa>  i 
obtaining  a  policy  of  insurance  binding  npua 
the  company  for  ttae  paltry  sum  of  95;  bnt. 
when  the  rectipt  itself  is  read  In  eonnectiai 
with  the  application  and  statement  tboeiii, 
the  meaning  of  Fuller  In  tiie  statement  added 
to  the  appllcatitm  becomes  clear. 

It  se^s  to  be-  Uie  genwal  rule  tliat  whm  t 
wrlttm  application  for  a  policy  of  life  In- 
surance, duly  signed  ttae  aK>Iican^  pre-  \ 
vides  ttaat  the  application  is  to  become  a  part  i 
of  the  contract  of  Insurance  applied  for,  anl 
ttaat  the  contract  is  not  to  take  ^ect  until 
ttae  first  premium  Is  paid,  and  that  the  p(^<7 
Issued  thereunder  should  be  acc^ted  nb- 
Ject  to  tb»  conditions  and  agreements  tbatin 
contained,  a  policy  will  not  take  effect  anfii 
tile  premium  is  paid  and  the  policy  Issoei 
The  applicant  must  be  presumed,  in  the  ab- 
sence of  firaud.  to  have  read  the  applicatloD 
and  the  receipt  Issued  by  the  agent,  and  bin 
been  thwAy  advised  that  ttae  policy  could  not 
Issue  or  take  ^ect  until  ttae  first  premium  is 
paid  thereon  In  full.  He  In  effect  coTeaasa 
directly  with  ttae  company  ttiat  tbe  policy  ii 
not  binding  until  the  first  pranlum  Is  paid  In 
full,  and  he  is  diargeabie  with  tbe  notice- 
contained  In  the  receipt  given  him,  that  tbe 
agent,  whether  general  or  local,  could  not 
without  express  authority  waive  sucb  pay- 
ment and  delivOT  a  valid  policy.  Russel  f> 
Pruitential  Ins.  Go.  of  America  176  N.  T.  178; 
68  N.  E.,  252,  98  Am.  St.  Rep.  656;  HcCian 
V.  Mut  Reserve  Fnnd  Life  Ass*n.  55  K.  X 
Law,  1S7,  28  Ad.  78;  Equitable  Life  Assid' 
ance  Society  of  U.  8.  v.  HcElroy.  49  V.  S. 
App.  548,  88  Fed.  631.  28  a  a  A.  365;  Ion 
Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  23  Sop. 
Ct  126.  47  L  Ed.  204;  Mutual  Beswre 
Fund  Life  Ass'n  v.  Simmons,  107  Fed.  413- 
46  C.  C.  A.  393;  Bay  v.  Security  Tni.<  : 
ft  Life  Ins.  Oo.  (N.  a)  3S  S.  &.  216: 
Anders  v.  Life  Insurance  Clearing  Co^  *S 
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Neb.  685,  87  N.  W.  831 ;  Blnegran  Ins.  Co. 
T.  Cobb.  lOQ  Ky.  388.  68  S.  W.  981 ;  Manhat- 
tan Lite  Ins.  Co.  T.  Myers,  109  Ey.  S72.  68  S. 
W.  SO ;  1  Mas  on  Insurance,  H  66,  01 ;  16  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  867.  The  as- 
sured, therefore,  must  be  ikreaumed  to  have 
known  that  the  statement  made  In  the  KffpU- 

catlon  that  he  bad  paid  9  to  the  snb- 

scrtblns  scdldthig  agent;  who  had  famished 
him  with  a  Unding  'receipt  therefor,  making 
the  insnrance  in  force  from  ihe  date  of  the  ap- 
UcatloD,  was  not  binding  upon  the  company, 
as  he  was  notified  by  the  agent  in  the  re- 
ceipt issued  the  same  day  that  no  other 
person  than  the  president  or  secretary  can 
make,  alter,  or  discharge  contracts,  and  he 
bad  declared  in  the  same  application  that  the 
policy  Bhonld  not  take  ^ect  nntU  the  first 
preminm  should  faaTO  been  paid. 

The  case  of  Ruasel  t.  Prudential  Ins.  Co.  of 
America,  supra,  decided  by  the  Court  of  Ap- 
peals of  New  Tork  hi  1903,  was  very  anal- 
ogous to  the  case  at  bar.  In  tlie  statement  of 
facts  In  that  case  it  appears  that  in  Decem- 
ber, 1890,  the  plaintur  made  a  written  appll* 
cation  for  the  policy  In  salt,  the  material' 
portions  of  which  are  quite  similar  to  the  ap* 
plication  made  by  the  assured  in  the  case  at 
bar,  and  in  the  application  it  Is  provided  and 
agreed  that  the  policy  therein  applied  for 
shall  be  accepted  subject  to  tbe  conditions 
and  agreemflots  therein  contained,  and  such 
policy  shall  not  take  effect  until  the  same 
shall  be  issued  and  delivered  by  the  company 
und  the  first  premium  paid  thereon  In  fnU. 
Tbe  assured  in  that  case  had  died  before  the 
first  premium  was  paid,  although  the  policy 
was  delivered.  The  receipt  for  the  first 
premium  was  signed  by  the  general  agent  and 
delivwed  to  tbe  insnred,  and  \3iy  him  handed 
to  the  subagent,  who  was  to  hold  it  until  the 
paymoit  was  actually  made.  At  the  close 
of  the  evidence  the  defendant  moved  tlie  trial 
court  to  instruct  a  verdict  in  favor  of  the  de- 
fendant This  was  denied  by  the  trial  court, 
who  said,  in  denying  the  motion:  "The  one 
question  I  am  going  to  submit  to  tbe  Jury  is 
this :  Whether  on  January  6, 1900,  Mr.  Ten- 
nant,  at  tbe  time  he  delivered  the  policy  to 
Mr.  Bussel,  agreed  that  the  time  for  payment 
of  tlie  preminm  should  be  extended,  as  is 
claimed  by  plaintiff,  and  that  the  policy 
could  in  the  meantime  remain  in  force;  Ttiat 
is  the  only  question  I  am  going  to  submit  to 
the  Jury.  If  they  find  in  favor  of  the  plain- 
tiff upon  that  state  of  facts,  the  verdict  will 
be  for  plaintiff.  If  they  find  for  defendant 
upon  that  proposition,  the  verdict  will  be  for 
tbe  defmdant."  The  court  further  said :  "I 
hold  as  matter  of  law  that,  if  Mr.  Tennant 
did  what  plaintiff  claims  he  did  on  the  6th 
day  of  January,  then  there  can  be  a  re- 
covery in  this  case."  That  learned  court  in 
an  exhaustive  opinion  uses  the  following 
language :  "We  thns  come  to  the  important 
and  controlling  question  in  this  case,  whether 
the  Insured  Is  to  be  charged  with  notice  of  the 
conbmte  of  the  written  application,  which  ha 


executed,  making  the  same  a  part  of  the  con- 
tract of  Insurance.  Tbe  legal  presumption  is. 
in  the  absence  of  fraud,  that  the  insured 
read,  or  had  read  to  him,  the  application  be- 
fore signing  it  This  being  so,  he  was  ad- 
vised that  the  policy  could  not  issue  or  take 
effect  until  the  first  preminm  was  paid  there* 
<m  in  full.  Tbe  legal  effect  Is  that  the  in- 
sured covenanted  with  the  company  directly, 
and  not  through  its  agent,  that  the  polity 
was  not  to  be  binding  upon  the  company 
until  the  first  premium  was  paid  in  full.  Is 
this  contract  to  be  oiforced  as  clearly  writ- 
ten^ or  is  it  to  be  ignored,  for  the  reason  that 
men  eatea:  into  contracte  without  reading 
tbem,  and  assume  that  a  vague  and  nnproven 
custiun  existe  permitting  a  local  agent  to 
give  life  and  validity  to  the  policy  without 
reference  to  the  terms  of  the  contract  of  in- 
surance? The  question  may  be  put  in  anoth- 
er form:  Can  an  insurance  company  enter 
into  a  contract  with  a  person  applying  for  in- 
.surance,  which  can  so  fix  the  precise  omdi- 
tlons  under  which  the  policy  shall  Issue 
that  the  agent,  in  the  absence  of  express 
authority,  cannot  abrogate  It?  It  would  seem 
that  tbe  more  statranent  of  the  foregoli« 
questions  would  compel  an  answer  In  favor 
of  tlie  company  without  argum«it  An  lu- 
anorance  company  is  entitled  to  have  its  con- 
tracts enforced  by  the  conrte  as  written,  un- 
less, as  has  been  stated  In  many  cases,  to 
strictly  construe  it  as  against  tbe  insured 
would  work  a  fraud  upon  him.  As  already 
pointed  out  this  might  be  the  case  in  refer- 
eocB  to  the  payment  of  the  initial  premium, 
where  the  only  provisions  In  regard  to  the 
same  are  contained  in  the  policy.  It  cannot 
be  said  in  this  caae,  in  the  teeth  of  the  express 
covenant  of  the  insnred,  contained  in  his  ap- 
pllcaticm  and  carried  into  tlie  policy  with  due 
reference  to  the  same,  that  he  would  be  sub- 
jected to  a  ftraud,  If  tbe  waiver  of  the  agent, 
made  without  authority,  Is  held  not  to  abro- 
gate the  contract  between  blm  and  the  com- 
pany, of  which  he  Is  chargeable  with  full 
notice.  We  are  of  opinion  that  it  was  error 
for  the  learned  trial  Judge  to  instruct  the 
Jury  that,  if  they  found  that  at  tbe  Interview 
between  tbe  agents  and  the  Insured  the  gen- 
eral ageat  delivered  the  policy  to  the  insured 
and  agreed  with  him  that  tbe  time  of  the 
payment  of  the  first  premium  should  be  ex- 
tended, and  that  in  the  meantime  the  policy 
should  be  in  force,  their  verdict  should  be 
for  the  plaintiff.  The  order  aud  Judgment 
appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event" 
It  win  be  noticed  that  by  tlie  statements 
of  facts  and  by  the  rulings  of  tbe  trial  court 
and  by  the  decision  of  tbe  Court  of  Appeals 
that  tliat  case  was  much  stronger  in  favor  of 
the  plaintiff  than  the  case  at  bar,  as  the 
policy  In  that  case  had  been  actually  delivered 
and  a  receipt  for  the  premium  actually  execut- 
ed by  the  general  agent  of  the  company ;  and 
it  is  not  affirmatively  shown  that  the  assured 
was  notified,  otherwise  than      tba  stlpula- 
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tlona  in  the  policy,  that  no  agent  of  tlie  com- 
pany, other  than  the  president  or  secretary, 
was  anthorized  to  change  or  alter  any  of  the 
terms  of  the  ^ipllcation  or  policy,  as  was  done 
in  the  case  at  bar.  by  the  receipt  iasned  by 
Filler  to  the  assured.  We  are  of  the  opinion. 
thereft>re,  ttiat  the  court  was  clearly  i^bt  in 
directing  a  yerdlct  In  favor  of  the  defendant, 
upon  the  evidence  as  Introduced  by  the  plain- 
tiff, without  regard  to  the  erroneous  rulings 
of  the  eonrt  In  the  admission  of  evidence  on 
(xoBa-«xamlnation  and  the  admission  of  the 
Bo-called  blank  binding  receipt  Under  this 
view  of  the  case  the  errors  committed  by  the 
court  were  immaterial,  and  did  not  consti- 
tute reversible  error. 

The  Judgment  of  the  circuit  court,  and 
order  denying  a  new  trial,  are  affirmed. 

HANBT,  J.,  dissenting. 


ATLAS  LUMBBB  &  COAL  00.  T.  FLINT. 

(Saprune  Conrt  of  South  Dakota.  Oct  8, 
1905.) 

1.  Statute  of  FBATrns  —  Obiozhai.  ob  Cox<- 
L&TSRAx  Promise. 

Where  a  father  contracted  for  the  purchase 
of  lumber  for  the  erection  of  a  dwelling  for 
his  daughter  and  son-in-law,  and  credit  was 
given  to  the  father,  he  waa  primarily  liable, 
and  his  promise  to  pay  waa  an  oripnal  and 
not  a  collateral  one,  and  need  not  be  la  writ* 
Ing,  within  the  statute  of  frauds. 

2.  Trial— iHTBonncTiON  of  BvinEHCB— Ad- 
missions OF  Adverse  Pabtt. 

Where  plaintiff,  suing  for  lumber  used  in 
the  erection  of  a  dwelling  for  defendant's  daugh- 
ter and  soD-in-law,  knew  from  the  pleadings 
that  defendant  would  attempt  to  avoid  pay- 
ment b;  claiming  that  his  promise  was  an  oral 
collateral  promise  and  void  under  the  statute 
of  frauds,  it  was  competent  for  plaintiff,  be- 
fore examining  defendant  In  reference  thereto, 
to  prove  by  a  third  person  that  defendant  had 
stated  that  he  furnished  the  money  for  the 
dwelling. 

Appeal  from  Circuit  Court  Codington 
County. 

Action  by  the  Atlas  Lumber  &  Coal  Com- 
pany against  M.  D.  Flint  and  another. 
From  a  Judgment  for  plaintiff,  defendant  M. 
D.  Flint  appeals.  Affirmed. 

Seward  ft  McFarland,  for  appellant 
George  W.  Case  and  John  B.  Hanten,  for  re- 
spondent 

FULLBR,  P.  J.  ^is  action  was  to  recov- 
er from  the  appellant  M.  D.  Flint  as  an 
original  debtor,  about  f2,100  for  lumber  and 
oOier  building  material  used  in  the  construc- 
tion of  a  residence  for  his  daughter  and  code- 
fendant  upon  a  certain  lot  inthedly  of  Water- 
town  of  which  she  was  the  owner.  That 
a  bill  of  lumber  aggregating  the  amount  re- 
covered was  furnished  by  respondent  and 
used  by  Mrs.  Adams  and  her  husband  for 
the  purpose  of  building  the  house  is  not  dis- 
puted; but  on  behalf  of  M.  D.  Flint  who 
alone  appealed,  it  is  contended  that  the  evl- 


dencels  inmncleiittonistalnt]ieTeralet;that 
Incompetent  testimony  was  admitted  at  the 
trial,  that  the  credit  was  extended  to  Adams, 
and  that  appellantfs  promise  to  pay  *i> 
oral  collateral  tmdertaklng,  void  under  the 
statute  of  frauds. 

Though  controverted  In  practically  ererr 
material  respect  the  corroborative  facts  and 
circumstances  are  sufficient  to  Justify  the 
Jury  in  believing  the  testimony  of  H.  L.  Har- 
ris, respondent's  managing  agent  which  was 
properly  admitted  over  the  objection  of  coun- 
sel for  appellant  as  follows :   "AlonK  in  Jan- 
uary 14,  1902,  according  to  our  books,  Mr. 
Flint  paid  an  account  wblcb  he  bad  with  us. 
He  then  spoke  about  Dr.  Adams  beln^  about 
to  build  a  bouse,  and  he  said  to  me,  'When 
the  doctor  gets  ready,  let  him  hare  such 
lumber  as  he  wants,  and  I  will  pay  for  ft* 
He  also  reiterated  that  stetement  March  Slst. 
when  he  paid  the  balance  of  his  account 
Mr.  Flint  said,  *Go  ahead,  and  let  tbe  doctor 
have  what  material  be  wants,*  and,  he  said. 
'I  will  pay  for  it — not  Just  at  present  but 
In  60  or  90  daya'   Soon  after  this,  this  bllt 
for  the  building  material  for  Dr.  Adams' 
house  was  brought  to  us  for  an  estimate. 
I  cannot  Just  remember  who  it  was  that  hand- 
ed me  the  bill.    I  made  out  an  estimate  of 
tbe  lumber  bill.   It  was  made  out  to  M.  D. 
Flint  for  Dr.  Adams.   We  have  the  orfci- 
nal  estimate  that  was  made.   There  wer' 
several  Items  before  tbe  bill  was  estimated. 
This  is  our  regular  estimate  book,  in  whidi 
we  enter  such  bills.   This  book  purports  to 
show  the  goods  that  we  proposed  to  fur- 
nish for  the  money.   Tbe  estimate  contained 
on  pages  65,  66,  and  67  Is  tbe  estimate  of  the 
entire  bill  as  delivered  by  me  at  a  later  date, 
with  a  few  changes  and  extraa    I  deliver- 
ed lumber  under  this  estimate  according  tv 
the  conversation  that  I  have  detailed  that  I 
had  with  Mr.  Flint   The  flrst  delivery  wa> 
made  Jime  28d.   These  were  extras.  They 
were  used  in  tbe  foundation  walls.  The 
delivery  of  the  real  bill  began  on  Au- 
gust 15,  1902.   The  last  Item  delivered  on 
tbe  bill  was  on  December  29,  1902.    •    «  • 
Mot  any  of  this  account  has  been  paid.  I 
bad  some  talk  with  Mr.  Flint  before  the  de- 
livery of  tbe  material  relative  to  ito  belnjt 
for  use  In  the  construction  of  Dr.  Adams' 
house — tbe  house  that  he  intended  to  build. 
I  do  not  recall  anything  being  said  as  to 
credit  being  extended  to  Dr.  Adams  or  Mrs. 
Adams,  either  before  or  after  the  denveT> 
of  the  goods.   I  tbink  not   I  think  It  was 
talked  about  at  the  dose  of  tbe  year  after 
that    I  think  that  I  have  stated  all  the  cos- 
versatlon  that  I  and  Mr.  Flint  had  relative 
to  this  bill  before  It  was  delivered.    I  did 
not  have  any  talk  with  Dr.  Adams  relatire 
to  the  delivery  of  this  bill  before  It  was  de- 
i  Ilvered.   All  of  the  talk  I  had  was  with 
this  defendant  Mr.  Flint"  *Although  ttie 
books  of  respondent  corporation  show  that 
every  Item  In  the  bill  was  charged  to  tbe 
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account  of  appellant,  Flint,  at  tbe  time  of 
Its  dellTeTy,  Dr.  Adams  teBtlfied  that  be 
contracted  With  Mr.  Harris  for  the  lumber  on 
bis  own  account  wlUiout  mentlonlne  the  name 
of  Mr.  Hint,  and  concerning  their  negotia- 
tions says :  fTbere  waa  nothing  said  at  all 
aboat  the  manner  In  which  the  bill  should  be 
paid.  I  did  not  have  any  talk  with  him 
about  who  should  pay  the  lumber  bill.  That 
Is  what  seemed  to  me  so  funny  all  tbe  way 
'through.  There  was  nothing  said  about  rec- 
ompense. There  was  nothli^  said  about  Mr. 
Fllut's  putting  In  h!a  money  to  pay  for  It 
Money  was  never  brought  In  when  we  had 
any  talk."  Tbe  foregoing  testimony,  when 
considered  with  tbe  other  evidence,  Includ- 
ing the  fact  that  the  record  discloses  a  lack 
of  promptness  on  the  part  of  the  witness  In 
the  payment  of  his  debts,  Is  Bufflcient  to 
justify  the  Inference  that  the  financial  fea- 
ture of  the  transaction  had  been  previously 
arranged,  and  that  respondent  was  relying 
exclusively  upon  appellant  to  pay  the  money. 

"When  appellant  first  told  respondent  to 
furnish  the  building  material  for  the  house, 
and  be  would  pay  for  It,  no  liability  of  auy 
kind  bad  arisen  against  either  Dr.  Adams  or 
his  wife,  and  consequently  there  was  no  ob- 
ligation at  that  time  to  which  appellant's 
promise  could  be  collateral.  The  controlling 
question  here  presented  and  under  consider- 
ation Is  elucidated  as  follows  by  tbe  author 
of  a  standard  authority:  "It  Is  apparent 
that  tbe  question,  *To  whom  was  the  credit 
given?*  often  becomes  highly  Important 
If  the  credit  Is  given  to  tbe  promisor  alone, 
his  promise  need  not  be  In  writing.  But 
if  credit  is  given  to  a  third  person  to  any 
extent,  and  the  promise  Is  collateral  to  the 
liability  of  such  third  person.  It  must  be  In 
writing.  The  solution  of  this  question  Is 
frequently  a  matter  of  great  difficulty,  and 
no  general  rule  which  will  serve  as  a  test 
can  be  given.  In  each  case  the  'expressions 
used,  the  situation  of  tbe  parties,  and  all 
the  circumstances  of  the  case  should  be  tal£- 
en  Into  consideration.'  It  has  been  held 
that  a  promise  'to  be  the  paymaster*  of  one 
who  should  render  services  to  another  was 
an  original  promise  and  not  within  thu 
statute,  but  that  If  the  words  were  'to  see 
blm  paid'  It  was  collateral  and  within  the 
statute.  Where  the  defendant  Inquired  of 
tbe  plaintiff  the  terms  on  which  be  would 
let  C,  his  nephew,  have  newspapers  to  sell, 
and  on  being  told  the  terms  said,  'If  my 
nephew  calls  for  the  papers,  I  will  be  respon- 
sible for  the  papers  he  shall  take,'  it  was 
held  that  this  was  an  original  and  absolute 
contract  on  the  part  of  the  derendant  and 
not  within  the  statute.  An  order  was : 
^Please  give  the  bearer,  Henry  Fink,  the 
goods  which  he  will  select  not  exceeding 
over  $550,  oq  my  account'  Ooods  having 
been  delivered  to  Fink  on  the  order.  It  was 
held  that  the  writer  of  the  order  was  liable 
as  principal,  and  not  as  guarantor.  If  goods 
are  sold  on  the  credit  of  tbe  promlaor  alouok 


his  promise  to  pay  for  them  need  not  be  In 
writing,  even  though  they  are  delivered  to  a 
third  person."  Brandt,  Sur.  |  6S.  From 
8uffl(dent  evidence,  viewed  In  the  light  of  the 
court^B  instructions,  concerning  which  no 
complaint  is  made,  tlie  jury  must  have  found 
that  the  credit  was  given  neither  to  Dr. 
Adams  nor  his  wife,  but  to  appellant  who 
primarily  obtained  such  credit  and  contract- 
ed the  Indebtedness  for  tbe  benefit  of  bis 
daughter  and  son-In-Iaw,  and  tbe  following 
authorities  bold  that  such  a  transaction 
amounts  to  an  original  indebtedness,  which 
need  not  be  evidenced  by  writing,  and  In- 
volves no  provision  of  the  statute  of  frauds. 
Meidrum  v.  Keneflck,  15  H.  D.  370,  89  N.  W. 
863;  Dean  v.  Tallman,  105  Mass.  443;  Ar- 
buckle  V.  Hawks,  20  Tt  538 ;  Glenn  v.  L^- 
nen,  54  Mo.  45;  Gowdln  et  al.  v.  Gtottgetreu, 
55  N.  Y.  650;  Ueberroth  v.  Biegel,  71  Pa. 
280;  Hetfield  v.  Dow,  27  N.  J.  Jaw,  440; 
Turton  ft  Sercomb  v.  Burke,  4  Wis.  119; 
Brlggs  V.  Evans,  1  E.  D.  Smith,  192;  Barker 
V.  Bucklln,  43  Am.  Dec.  726. 

Before  the  defense  had  introduced  any  evi- 
dence, the  witness  Kreger,  called  on  behalf 
of  respondent,  after  specifying  the  time, 
place,  and  circumstances  of  the  conversation, 
was  allowed  to  testify,  over  flie  objection  of 
counsel  for  appellant  in  part  as  follows* 
"Mr.  Flint  and  I  were  walking  by  the  house. 
We  walked  back  and  forth  several  times, 
and  be  was  rather  finding  fault  because  the 
house  did  not  go  up  faster.  He  said  that 
he  bad  told  Dr.  Adams  to  get  more  men  to 
work  on  it  or,  in  a  common  phrase,  to  get 
a  move  on  the  bnlldlng.  and  to  get  it  Inclos- 
ed before  the  winter.  One  word  brought  on 
another,  and  he  told  me  that  he  was  fur- 
nishing the  money  for  the  house,  and  he  said 
that  he  would  like  to  see  It  go  up  faster,  bo 
that  they  would  have  a  nice  home.**  It 
seems  to  be  well  established  that  when  a 
litigant  knows,  from  tbe  pleadings  and  other- 
wise, that  his  adversary  will  attempt  to  de- 
feat his  claim  by  denying  its  existence,  he 
may  offer  eyldence  of  admissions  or  corrobo- 
rative declarstlons,  made  by  such  adversary 
against  his  own  Interest  wlthont  previous- 
ly examining  him  relative  thereto,  and  before 
he  has  testified  at  tiie  trial.  Bro^ra  v.  Cal- 
umet River  Ry.  Co.,  125  III.  600, 18  N.  B.  28S; 
Wisconsin  Planing  Mill  Co.  v.  Schuda  et  al., 
72  Wis.  277,  39  N.  W.  558;  Southern  Ins.  Co. 
V.  White.  68  Ark.  277,  24  B.  W.  425;  German 
Nat.  Bank  of  Hastings  v.  Leonard,  40  Neb. 
676,  69  N.  W.  107;  volume  I,  Jones  on  Bvl- 
dence,  {  287. 

Appellant's  primary  liability  ns  the  real 
debtor  being  shown  to  tbe  satisfaction  of 
the  Jury  by  competent  evidence,  the  remain- 
ing assignments  of  error,  which  pertain  to 
the  rejection  or  admission  of  Immaterial 
and  unprejudlclal  testimony,  need  not  be  dis- 
cussed, although  the  same  have  received 
careful  consideration. 

Tbe  Judgment  appealed  from  Is  sfllimed. 
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STATE  ex  rel.  NUIiL,  State*s  Atty.,  t.  CIB- 
CUIT  COURT  IN  AND  FOR  BEA- 
DLE COUNTY  et  al. 

(Sapieme  Court  of  South  Dakota.  Oct  24, 

1905.) 

1.  Indictments— Lo SB— SUPPLTING  Avtbxv- 
TicATED  Copies— Duty  of  Coubt. 

Since  indictments,  on  being  fiied  with  tb« 
clerk,  become  public  records,  as  provided  by 
Rev.  Code  Cr.  Proc.  i  217,  It  is  the  duty  of 
the  court  in  which  they  are  filed,  on  a  sugges- 
tion that  they  have  been  lost  or  stolen,  to  cause 
their  return  to  their  proper  custodian,  or,  fail- 
ing this,  to  authenticate  and  substitute  copies 
prepared  from  the  best  proof  of  the  contents 
of  the  originals  obtainable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2T, 
Cent.  Dig.  Indictment  and  Information,  H  TS, 
79.] 

2.  SaUB— BVIDBNCB. 

Where,  on  an  application  for  an  order  mp- 
plylog  lost  or  stolen  indictments,  carbon  copies 
were  obtained  from  the  state's  attorney  and 
from  defendant's  attorney,  from  which  copies 
submitted  for  authentication  were  made,  and 
both  the  state's  attorney  and  the  clerk,  who 
read  the  originals  on  the  arraignment  and  who 
made  the  certified  copies  for  the  defendant, 
testified  that  they  believed  the  copies  produced 
to  be  true  and  correct,  which  was  not  denied, 
the  proof  of  such  fiopies  was  suAcient  to  re- 
quire their  certification. 
S.  Mandamus— Scope  or  Remedy. 

Where  the  circuit  court  refused  to  certify 
certain  copies  of  lost  or  stolen  indictments  on 
sVflQcient  proof  of  their  authenticity,  such  duty 
might  be  properly  compelled  by  the  Supreme 
Court  by  mandamus. 
Fuller,  P.  J.,  dissenting  In  part 

Original  application  for  mandamuB  b7  the 
state,  on  relation  of  T.  H.  Null,  acting  state's 
attorney  of  Beadle  county,  to  compel  the 
circuit  court  of  such  county,  presided  over 
by  L.  E.  GafTy,  judge,  to  establish  and  au- 
thenticate two  copies  of  certain  lost  or  stolen 
iudlctmentB.    Writ  allowed. 

Phllo  Hall,  Atty.  Gen.,  and  T.  H.  Null, 
Acting  State's  Atty.,  for  plaintiff.  A.  W. 
Wilmarth,  Henry  C.  Hinckley,  and  H.  S. 
Mouser,  for  defendant. 

HANEY,  J.  This  Is  an  original  application 
upon  notice  for  a  writ  of  mandamus  com- 
manding the  circuit  court  wltbiu  and  for 
Beadle  county  and  Hon.  Lorlng  E.  Gaffy,  the 
presiding  Ju^e  thereof,  to  estabUab  and 
BUtb^tlcate,  by  such  evidence  as  the  case 
may  aCFord,  true  copies  of  certain  lost  or 
stolen  indictments,  to  order  such  copies  filed 
In  lieu  of  the  originals,  and  to  proceed  upon 
such  copies  as  If  they  were  originals.  From 
an  agreed  statement  of  facts  It  appears  "that 
on  the  14th  day  of  September,  1905,  the  state 
of  South  Dal£Ota,  by  Thomas  H.  Null,  acting 
state's  attorney  for  Beadle  county,  suggested 
the  loss  of  purported  Indictments  Nos.  15, 
16, 17,  is,  and  19,  alleged  to  have  been  return- 
ed by  the  grand  jury  of  Beadle  county  against 
the  defendant  Charles  A.  Kelley  at  the  March, 
1905,  term  of  said  court,  end  moved  upon 
the  affidavits  of  Asher  F.  Pay  and  Thomas 
U.  Null  to  substitute  for  said  lost  Indlctmenta 


copies  attached  to  tbe  afBdarlt  of  said  Aaber 
F.  Fay,  being  Exhibits  D,  E.  F,  O,  and  H, 
which  are  set  out  In  tbe  application  for  the 
writ  of  mandamus  in  this  case,  •  •  •  in 
lieu  of  said  original  Indictments.  To  wbicb 
motion  the  defendant  entered  the  following 
objection:  'At  this  time  tbe  defendant  ob- 
jects to  the  motion  made  by  tbe  state's  at- 
torney to  substitute  the  copies  of  indict- 
ments Exhibits  D,  E,  F,  G,  and  H,  for  the 
reason  that  there  Is  no  authority  under  our 
Constitution  or  statutory  laws  for  the  8nl>- 
stltutlon  of  any  copy  of  an  original  Indict- 
ment, and  that  there  is  no  authority  under 
the  common  law  for  such  a  proceeding;  and 
we  object  on  the  further  ground,  for  the 
reason  that  the  exhibits  offered  as  copies 
are  not  certified  or  [H-oved  to  be  copies  of 
the  original  Indictments  returned  by  the 
grand  jury  against  the  defendant,  and  are 
only  shown  to  be  papers  delivered  by  one  of 
the  attorneys  for  the  defendant  to  the  clerk 
of  this  court  on  tbe  request  that  be  desired 
them  for  the  purpose  of  c(^ylng;  that  the 
exhibits  are  copies  of  papers  which  are  not 
Identified  in  any  way  as  being  copies  of  the 
original  indictments,  or  taken  from  the 
original  indictments,  or  even  taken  from 
certified  copies  of  the  original  Indictments, 
and  there  is  nothing  before  the  court  to 
identify  them  as  copies  of  the  original  In- 
dictments, If  the  court  has  the  power  to  sub- 
stitute copies  of  any  indictment;  also,  that 
the  showing  made  by  the  prosecution  is  not 
sufficient  to  sustain  tbe  motion  that  be  mate 
to  substitute  copies.' " 

The  reasons  assigned  by  tbe  learned  circuit 
court  for  its  refusal  to  grant  the  state's  ap- 
plication are  thus  stated  In  its  return  or 
answer  In  tills  proceeding :  "In  this  action 
It  appears  that  the  grand  Jury  for  the  county 
of  Beadle  in  the  spring  of  190S  returned 
several  indictments  Into  court  against  tbe 
defendant,  which  indictments  were  filed,  and 
whereupon  the  defendant  filed  an  aflldarlt 
of  prejudice  against  the  {residing  judge  on 
the  several  indictments  returned;  that  he 
was  by  said  judge  required  to  plead;  that 
he  demurred  to  the  indictments,  which  de- 
murrers were  overruled  by  the  court,  and 
the  defendant  entered  to  each  of  the  indict- 
ments a  plea  of  not  guilty ;  that  the  causes 
went  for  trial  to  the  next  regular  term  of 
the  circuit  court  for  that  county;  that  prior 
to  the  next  term,  and  after  tbe  filing,  tbe 
indictments  were  lost  or  stolen  from  the 
records,  and  they  cannot  be  found ;  and  this 
Is  a  motion  on  the  part  of  the  state  to  allow 
the  filing  of  copies  of  the  indictments  and 
to  restore  the  record.  The  defendant,  ap- 
pearing personally  and  by  counsel,  objects 
to  the  filing  of  copies  for  several  reasons, 
among  others  that  the  grand  jury  which 
found  the  indictments  was  not  legally  ccn- 
stituted;  second,  that  the  papers  offered  to 
be  filed  by  the  state  are  not  copies  or  pronto 
to  be  copies;  third,  that  there  Is  no  statute 
allowiug  the  cestoratiwi  of  a  loat  Indictment 
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In  this  state.  These  are  tbe  main  objectlona,  i 
as  the  court  underBtands,  made  bj  the  de-  I 
fendant  to  tbe  filing  of  these  proposed  copies,  j 
In  regard  to  the  first  objection,  that  tbe  grand  | 
jury  was  not  legally  conatltuted,  the  court 
finds  absolutely  no  reason  for  this  conten- 
tion. In  regard  to  the  objection  that  there 
ia  no  statute  under  which  these  jwroceed- 
ings  could  be  bad,  while  it  Is  not  necessary 
to  decide  the  question  In  this  case,  the  court 
is  of  the  opinion  that,  after  an  Indictment 
has  become  a  record  of  the  court  and  Is  ab- 
stracted or  lost,  the  court  has  the  Inherent 
power  to  restore  the  record  by  a  proven  and 
certified  copy.  If  such  can  be  obtained.  The 
question  In  this  case  Is  as  to  tbe  nature 
of  the  so-called  copies  offered  by  the  state 
In  lieu  of  tbe  lost  or  abstracted  indictments. 
The  court  has  no  power  to  make  an  Indict- 
ment Granted  that  tbe  court  has  the  power 
to  order  a  copy  substituted,  should  it  not 
be  such  a  copy  and  of  such  a  character  that 
It  would  preclude  any  reasonable  doubt  as 
to  its  being  a  true  copy  of  the  criminal  in- 
dictment? In  this  case  the  papers  present- 
ed are  true  carbon  copies  of  the  body  of 
two  indictments  entitled  in  this  case.  There 
are  no  signatures  of  the  officers  or  names  of 
witnesses.  Together  with  these  are  pre- 
sented full  copies,  or  papers  which  on  their 
face  are  fuii  copies,  of  indictments  entitled 
herein.  The  affidavits  show  that  they  were 
compared  from  copies  of  indictments  bor- 
rowed by  tbe  clerk  of  court  from  one  of  the 
attorneys  for  the  defendant.  There  Is  no 
affidavit  that  these  are  true  copies  of  the 
indictments  lost  or  abstracted.  There  are 
affidavits  from  the  state's  attorney  and  clerk 
of  court  which  state  that  they  believe  tbem 
to  be  true  copies.  There  Is  no  affidavit  of 
tbe  person  making  the  copy  of  which  these 
presented  papers  are  copies  as  to  their  being 
true,  and  the  court  Is  asked,  from  a  search 
of  tbe  records  and  the  recollection  of  tbe 
clerk  and  state's  attorney,  and  perhaps  bis 
own  recollection,  to  formulate,  with  the  help 
of  these  tendered  copies,  an  Indictment  or 
indictments  upon  which  these  causes  should 
be  tried.  I  do  not  believe  tbe  court  has 
power  so  to  do.  Whether  these  Indictments 
were  Interlined  or  not  could  not  be  ascer- 
tained. What  were  tbe  names  of  tbe  wit- 
nesses would  be  a  matter  of  proof,  as  would, 
in  fact,  the  matter  of  the  contents  of  tbe 
indictments;  and  In  fact  the  court  In  this 
proceeding  Is  asked  to  practically,  from 
whatever  can  be  ascertained,  make  new  In- 
dictments, and,  while  it  Is  to  be  regretted  that 
criminal  actions  can  be  disposed  of  In  this 
manner,  I  do  not  believe  the  law  would 
justify  the  granting  of  this  request,  and  tbe 
motion  is  denied." 

Every  court  must  have  Inherent  power  to 
protect  and  preserve  Its  own  records;  other- 
wise, it  conld  not  perform  the  functions  Cor 
which  it  is  created.  The  Indictments  in 
question  became  public  records  when  filed 
with  tbe  clerk.  Rev.  Codtt  Cr.  Proc.  |  217. 


I  Tbe  government  the  defendant,  and  every 
I  Inhabitant  of  the  state  was  concerned  In 
j  their  preservation.  When  it  was  suggested 
I  that  they  bad  been  tost  or  stolen.  It  was  the 
duty  of  tbe  court  on  its  own  motion,  If  ita 
inherent  power  had  not  been  otherwise  in- 
voked, to  have  caused  the  return  of  tbe  origi- 
nal documents  to  their  proper  custodian,  or, 
failing  in  tbls,  to  have  ascertained  with  rea- 
sonable certainty  tbe  contents  of  each,  and 
ordered  the  filing  of  copies  correspondlng- 
In  every  material  respect  with  the  originals. 
Such  we  believe  to  be  the  power  and  duty  of 
every  court  existing  by  virtue  of  organic 
law,  with  respect  to  all  Its  records,  whether 
civil  or  criminal,  and  that  it  cannot  be  de- 
prived of  such  power  or  excused  from  per- 
forming snch  duty  by  any  legislative  enact- 
ment It  Is  enough,  however,  for  the  pur- 
poses of  this  proceeding,  to  bold  that  such 
power  and  duty  existed  Independently  of 
statutory  authority,  where,  as  In  this  in- 
stance, tbe  accused  was  furnished  with  cer- 
tified copies  and  entered  bis  plea  of  not 
guilty  t>efore  tbe  Indictments  were  lost  or 
stolen,  and  In  so  holding  we  have  the  sup- 
port of  abundant  authority.  State  v.  Hivers, 
58  Iowa,  102,  12  N.  W.  117,  43  Am.  Rep.  112; 
State  V.  Stevlslger,  61  Iowa,  623,  16  N.  W. 
746;  State  v.  Gardner  (Tenn.)  13  Lea,  134^ 
49  Am.  Rep.  660;  State  v.  Simpson,  67  Mo. 
647.  In  disposing  of  the  state's  application* 
the  circuit  court  was  not  called  upon  to  ex- 
ercise discretion  In  granting  or  refusing  a  re- 
quested favor,  as  where  a  party  asks  to- 
amend  a  pleading.  It  was  not  called  upon  to 
consider  tbe  sufficiency  of  the  original  In- 
dictments or  any  questions  relating  to  prior 
rulings  concerning  tbe  same.  It  having  been 
conclusively  shown  that  five  Indictments, 
each  properly  signed.  Indorsed,  presented,  and 
filed,  had  been  lost  or  stolen,  there  was  noth- 
ing for  it  to  do  except  to  ascertain  the  ma- 
terial contents  of  the  lost  papers.  If  the 
showing  made  by  the  state  was  deemed  In- 
sufficient, the  court  should,  on  its  own  mo- 
tion, have  required  the  production  of  the  cer- 
tified copies  previously  delivered  to  the  de- 
fendant or  tbe  production  of  any  other 
available  evidence.  But  tbe  showing  was 
amply  sufficient  It  was  based  on  docu- 
mentary evidence  which  was  as  cold  and  life- 
less In  tbe  court  below  as  It  Is  in  this.  There 
was  no  oral  evidence  to  weigh,  nor  was  tbe 
credibility  of  any  witness  affected  by  bis  ap- 
pearance or  demeanor  upon  the  witness  stand. 
The  learned  circuit  court  was  In  no  better 
position  to  determine  the  facts  than  Is  thia 
court  and  all  the  facts  necessary  to  a  de- 
termination of  tbe  application  were  undis- 
puted. 

The  acting  state's  attorney  stated  In  hia 
affidavit  "that  affiant  prepared  the  said  In- 
dictments for  the  grand  jury;  that  the  same 
were  prepared  by  dictation  to  a  stenographer, 
and  tbe  same  were  entirely  typewritten  In- 
struments, except  the  signatures.  Indorse- 
ments, and  names  of  wltneases;  that  when 
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the  stenograpber  wrote  the  said  Indlctmaits 
upon  the  typewriter  he  made  carhon  copies 
thereof,  which  carbon  copleB  were  preaerved 
and  retained  by  this  affiant;  that  when  the 
clerk  of  this  court  Informed  affiant  of  the 
loss  of  the  original  Indlctmmts  and  called 
upon  affiant  for  copies  thereof,  affiant  de- 
livered to  the  clerk  of  this  court  the  carbon 
copies  BO  made  from  the  original  indictments 
and  preserved  by  this  affiant,  and  that  the 
carbon  copies  annexed  to  the  affidavit  of  the 
clerk  of  this  court  are  the  carbon  copies  de- 
livered by  this  affiant  to  the  said  clerk  of 
this  court;  that  this  affiant  has  not  aem  the 
original  Indictments  since  the  adjournment 
of  the  March,  1905,  term  of  this  court;  that 
the  last  that  this  affiant  knew  of  said  indict- 
ments they  were  in  the  hands  of  the  clerk 
of  this  court;  that  affiant  does  not  now  know 
where  said  Indictments  are,  but  believes  them 
to  be  lost  or  abstracted  from  the  office  of 
the  clerk;  that  affiant  believes  the  carbon 
copies  referred  to  to  he  true  copies  of  the 
original  Indictm^ts,  save  and  except  the 
signatures  and  Indoraementa  and  names  of 
witnesses;  that  affiant  has  examined  the 
copies  of  the  indictments  made  by  the  clerk 
of  this  court  from  the  copies  supplied  by  Mr. 
Wllmarth,  containing  the  signatures,  Indorae- 
ments,  and  names  of  witnesses,  and  affiant 
believes  them  to  be  true  and  full  copies  of 
the  original  Indictments  herein." 

The  clerk  stated  In  his  affidavit  that  "this 
affiant  made  a  true  copy  of  each  of  said  in- 
dictments, and  certified  to  same  as  being 
true  copies  of  said  indictments,  and  de- 
livered said  copies  so  certified  to  the  de- 
fendant; •  •  •  that,  when  affiant  found 
that  said  files  and  indictments  were  missing 
from  his  office  and  could  not  be  found, 
affiant  called  upon  T.  H.  Null,  state's  at- 
torney of  Beadle  county,  for  copies  of  said 
Indictments;  that  the  said  T.  H.  Null  then  de- 
livered to  afllant  carbon  copies  attached  to 
this  affidavit;  that  the  carbon  copies  so  de- 
livered by  said  state's  attorney  to  afl^ant  did 
not  contain  any  signatures  or  indorsements 
of  names  of  witnesses;  that  the  said  carbon 
copies  so  delivered  by  said  T.  H.  Null  to  this 
affiant  are  hereto  annexed  and  made  a  part 
of  this  affidavit,  marked  liXhiblts  A,  B,  and 
O;  that  thereafter  this  affiant  called  upon  A. 
W.  Wllmarth,  one  of  the  attorneys  for  the 
defendant,  and  asked  him  for  the  original 
Indictment;  that  thereupon  the  said  A.  W. 
Wllmarth  delivered  to  this  affiant  copies  of 
papers  from  which  the  copies  attached  were 
made,  and  affiant  thereupon  made  from  the 
said  papers  furnished  by  the  said  A.  W. 
Wllmarth  true  copies  thereof,  containing  the 
signatures  and  Indorsements  and  names  of 
witnesses,  which  said  copies  are  hereto  an- 
nexed and  made  a  part  of  this  affidavit  (Ex- 
hibits D,  E,  F,  G,  H);  that  the  defendant, 
Charles  A.  Kelley,  came  to  the  office  of  this 
affiant  to  Inquire  about  the  loss  of  said  in- 
dictments; that  the  said  defendant  then  In- 
formed this  affiant  that  he  had  at  Us  office 


the  original  certified  copies  of  said  Indict- 
ments, and  that  he  voold  loan  the  same  tn 
this  aiSBant  for  the  purpose  of  making  c<^les, 
but  tliat  thereafter  this  affiant  called  at  the 
office  of  said  defendant  for  the  purpose  of 
procuring  said  certified  copies,  at  which 
time  the  defendant  refused  to  deliver  the 
same  to  this  affiant,  or  allow  this  affiant 
to  copy  same,  without  first  consulting  with 
his  counsel;  that  upon  the  arralgiimCTt  of 
the  defendant  this  affiant,  at  the  direction 
of  the  court,  read  each  of  said  Indictments 
to  the  defendant;  that  this  affiant  has  ex- 
amined the  carbon  copies  supplied  to  blm  by 
the  state's  attorney,  as  well  as  the  copies  | 
supplied  to  him  by  Mr.  A.  W.  Wllmarth: 
that  affiant  folly  believes,  from  hia  knowl- 
edge of  the  original  indictments,  from  read- 
ing them  to  the  defendant  upon  arraignment-  j 
and  from  the  makii^  of  the  said  certified  i 
copies,  that  the  copies  hereto  annexed  are 
true  and  correct  copies  of  the  original  in- 
dictments returned  and  filed  In  this  court: 
that  the  original  Indictments  have  been  lost 
or  abstracted  from  the  office  of  this  affiant,  j 
and  this  affiant  Is  now  unable  to  produce  I 
or  account  for  same."  i 
The  only  evld^ice  offered  In  oppoeltlon  to  ! 
that  of  the  state  was  the  following  aJSda- 
Tlts: 

"A.  W.  Wllmarth,  being  duly  sworn  accord- 
ing to  law,  do  depose  and  say :  That  I  am 
one  of  llie  attorneys  for  the  defendant. 
Charles  A.  Kelley,  In  the  cases  of  the  state  of 
South  Dakota  against  blm,  as  appears  from 
indictments  16, 16,  17,  18,  and  19,  returned  at  I 
the  March,  1905,  term  of  this  court  That  | 
after  the  said  Indictments  were  returned  to  j 
court,  and  before  the  defendant  demorred  to 
any  of  them,  I  saw  and  examined  all  said  in- 
dictm^ts;  thatlonly  sawthesaldlndlctments 
this  once ;  that  some  of  said  indictm^ta  had 
written  Interlhieatlons  In  them.  That  some 
time  during  tlie  month  of  August,  1905,  Asher  ' 
P.  Pay,  clerk  of  courts  of  Beadle  county, 
came  to  my  office  and  asked  me  for  these  in- 
dictments. I  said  to  the  clerk  that  I  did  not 
have  than  and  had  never  had  them.  The 
cl«*k  said  they  were  not  In  the  office,  and  he 
tiiought  I  might  have  them;  that  probably 
some  other  attorneys  had  them.  I  then  went 
to  my  file  case  and  took  out  the  files,  Inclosli^ 
all  papera  pertaining  to  these  Indictments, 
and  said  to  him  that  these  copies  which  I 
then  handed  him  were  the  only  papera  I  had 
pertaining  to  said  Indictments.  He  asked  me 
If  I  would  let  him  take  them  and  make  copies; 
and  I  said,  Tes,'  and  he  took  them.  I  do  not 
know  whether  the  papers  that  I  let  him  have 
were  copies  of  the  original  Indictments  or 
copies  of  any  certiflea  copies  of  said  indict- 
ments, as  I  never  compared  them  or  saw 
them  compared,  and  do  not  know  whether 
or  not  they  were  ever  compared." 

"I,  0.  A.  Kell^,  being  duly  sworn  accord- 
ing to  law,  do  depose  and  say:  That  I  am 
the  defendant  In  the  cases  of  the  state  of 
Bontta  Dakotm  t.  O.  A.  Kell^,  as  appears  In 
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IndlctmeDta  nambera  16,  16,  17,  18,  ftucl  19. 
returned  at  the  March,  1906,  term  of  this 
court  That  I  have  never  had  any  of  said 
IndlctmeDta  In  my  posseeslon,  and  I  never 
saw  them  except  in  the  hands  of  the  clerk 
as  he  read  them  in  open  court,  and  do  not 
know  anything  about  ttxem  since  I  saw  them 
in  hlB  hands.  That  I  was  Informed  that  said 
IndictmentB  were  missing  from  the  flies  of  the 
cleik  of  courts,  and  to  ascertain  If  such  was 
the  fact  I  went  to  the  clerk's  oflSce  and  In- 
qnired  of  him  personally  if  the  Indictments 
were  missing,  and  was  informed  that  they 
were.  That  the  clerk  then  said  that  he  had 
copies.  I  asked  him  to  show  them  to  me. 
He  brought  ont  purported  copies,  two  of  each 
Indictment,  one  set  of  which  be  said  he  re- 
ceived from  Mr.  Nail,  and  the  other  set  he 
said  he  received  from  Mr.  Wtlmarth.  That 
the  clerk  at  that  time  said  that  be  bad  made 
only  one  certified  copy  of  these  Indictments, 
and  that  be  gave  those  copies  to  me.  I  said 
to  him,  'Yes,  you  gave  me  certified  copies.' 
Be  then  asked  me  If  I  would  let  him  have  my 
certified  copies.  To  this  question  I  made  no 
reply.  That  eubsegnently  the  clerk  of  courts 
called  at  my  office  for  these  certified  copies, 
and  I  said  to  him  that  I  wished  to  cwsnlt 
my  attorneys  before  doing  anything  in  the 
matter.  That  I  never  at  any  time  have  re- 
fused nor  consented  to  turn  over  to  the  cl«rk 
of  courts  the  certified  copies  which  he  de- 
livered to  me.  That  I  am  unable  to  find  said 
copies  and  cannot  produce  them.  That  In  the 
certlfled  copies  which  were  delivered  to  me 
there  were  written  interlineations  in  the 
body  of  the  indictments  at  the  time  they 
were  delivered  to  me  by  the  clerk  of  court," 
Elxhiblt  A,  one  of  the  carbon  copies  pro- 
duced by  the  acting  state's  attorney,  was 
identically  the  same  as  Exhibit  B  produced 
by  the  clerk,  except  as  to  two  wholly  Immate- 
rial words  and  that  the  blanks  left  on  the 
former  for  the  names  of  the  foremen,  act- 
ing stote'B  attorney,  and  witnesses  sworn  and 
examined  before  the  grand  Jury  were  not 
filled  In.  The  same  Is  true  of  the  carbon 
copy,  Exhibit  C,  and  the  clerk's  copy,  Exhibit 
F.  The  carbon  copy  B  and  the  clerk's 
copy  H  were  iden^cally  the  same,  ex- 
cept that  the  blanks  left  on  the  former  for 
the  names  of  the  foremen,  acting  state's  at- 
torney, and  witnesses  were  not  filled  In.  It  is 
difficult  to 'Imagine  how.  any  fact  could  be 
more  satisfactorily  established  than  that  Ex- 
hibits El,  P,  and  H  are  true  copies  of  three 
of  the  lost  indictments.  Carbon  copies  of 
the  original  typewritten  Indictments  are  pro- 
duced which  correspond  with  copies  in  the 
possession  of  the  defendant's  attorney,  except 
In  the  respect  stated.  As  to  the  typewritten 
portions  of  the  originals,  tbe  only  portions 
which  could  not  be  easily  supplied  by  oral 
testimony,  the  carbon  copies  are  Infinitely 
more  reliable  than  certified  copies,  because 
It  Is  a  physical  impossibility  for  them  t»  dif- 
fer from  the  originals.  Tbe  defendant  was 
furnished  with  certlfled  copies.  His  attor- 


ney is  found  with  copies  which  correspond 
with  carbon  copies  of  the  originals  and  with 
the  records  of  the  court  The  state's  attor- 
ney who  drew  the  originals,  the  clerk  who 
read  them  on  the  arraignment,  and  who  made 
certlfled  copies  of  them  for  the  defendant, 
both  swear  that  they  believed  the  copies  pro- 
duced by  the  clerk  to  be  true  and  correct 
No  one  denies  It  How  could  any  fact  be 
more  satisfsctorily  proven?  With  these 
three  copies  and  the  conceded  facts  there  was 
no  doubt  as  to  the  contents  of  three  of  the 
original  Indlctmento.  Exhibits  D  and  G  will 
be  considered  separately.  The  former,  as 
we  understand  the  record  In  this  proceeding, 
does  not  bear  the  names  of  the  acting  state's 
attorney,  foreman,  or  witnesses  sworn  and 
examined  before  tbe  grand  Jury.  It  was 
therefore  Incomplete,  and  did  not  in  Itself 
furnish  sufficient  data  from  which  to  prepare 
a  copy  of  the  original.  But  these  omissions 
could  and  should  have  been  supplied  by  other 
evidence,  oral  if ,  necessary.  Exhibit  O, 
which  purported  to  be  an  indictment  **for 
having  forged  deed  In  possession,"  was  signed 
by  the  foreman,  acting  state's  attorney,  and 
witnesses.  It  was  a  true  copy  of  a  paper 
found  In  possession  of  the  defendant's  attor- 
ney, In  connection  with  other  papers  conclu- 
sively proven  to  be  true  copies  of  original 
indictments.  It  bore  these  Indorsements,  as 
did  all  of  the  copies  found  In  Mr.  Wllmarth's 
office:  "Clerk  of  the  court's  certlflcate  at- 
tached." "Proof  read.  A.  G.  P."  If  the 
paper  found  In  Mr.  Wllmarth's  office  was  not 
a  copy  of  one  of  the  indictments  against  hie 
client  why  was  It  preserved  among  the  papers 
relating  to  his  client's  cases?  Would  It  not 
be  absurd  to  assume  that  soch  a  purported 
copy  wonld  ever  have  existed  in  the  absence 
of  an  original?  In  view  of  the  clerk's  belief, 
founded  upon  his  having  read  the  original 
on  arraignment  and  having  made  a  certlfled 
copy,  In  view  of  the  acting  state's  attorney's 
belief,  founded  upon  his  having  drawn  the 
original,  and  In  view  of  all  the  undisputed 
facts  and  drcnmstances  disclosed  by  this 
proceeding,  we  have  no  hesitancy  whatever 
in  concluding  that  Exhibit  O  was  a  substan* 
tially  true  copy  of  the  original  indictment — 
that  It  was  precisely  what  it  purported  to  be. 
Moreover,  the  only  reasonable  Inference  aris- 
ing from  all  the  evidence  Is  that  the  defend- 
ant and  his  attorneys  have  the  certlfled 
copies  delivered  to  the  former  by  the  clerk 
under  their  control,  If  not  In  their  possession, 
and  neither  one  denies  the  correctness  of 
these  exhibits.  This  Is  not  a  criminal  pro- 
ceeding. The  defendant  is  not  on  trial  for 
any  public  offense  at  this  time.  But  if  it 
were  criminal  in  Its  nature,  the  defendant 
having  voluntarily  become  a  witness  upon 
his  own  behalf,  his  testimony  would  be  sub- 
ject to  tbe  same  consideration  as  that  of  any 
other  witness,  and  under  all  tbe  circum- 
stances here  disclosed  his  affldavtt  and  that 
of  ills  attorney  amount  to  and  should  be  re- 
garded as  virtual  admlulcaa  that  tbe  Ex- 
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talblts  D,  B,  F,  G,  and  H  are  true  copies  of 
the  certified  copies  delivered  to  tbe  deC^d- 
ant,  with  tbe  exception  as  to  Bxhlbtt  here- 
tofore stated.  So  upon  all  the  erldence  we 
conclude  tbat  It  was  clearly  and  convincing- 
ly established  that  Exhibits  E,  F»  G,  and  H 
are  tme  o^ies^of  the  Indictments  of  which 
they  purport  to  be  copies,  and  that  Exhibit 
D  is  a  tme  copy  of  the  body  of  tbe  indict- 
ment of  which  it  purports  to  be  a  copy.  It 
was  therefore  the  duty  of  the  circuit  court 
upon  the  facts  so  established  to  prepare 
copies  of  indictments  in  accordance  with  Ex- 
hibits E,  F.  O.  and  H.  with  proper  Indorse- 
ments, and  to  file  the  same  In  lieu  of  tbe  orig- 
inals, to  ascertain  tbe  names  of  the  foreman, 
acting  state's  attorney,  and  witnesses  sworn 
and  examined  before  the  grand  jury,  add 
such  names  and  the  proper  indorsemoits  to 
Exhibit  D,  and  make  a  copy  of  the  paper  thus 
completed  and  file  tbe  .same  in  lien  of  the 
original  indictment,  and  upon  the  record 
thus  restored  to  proceed  with  the  several  ac- 
tions as  If  none  of  tbe  IniSlctments  had  been 
lost  or  stolen. 

The  lower  court  having  fftlled  to  perfwm 
its  doty  as  Indicated,  this  court,  because  of 
the  peculiar  circumstances  disclosed  in  this 
proceeding,  deems  the  case  one  in  which  it 
should  exercise  its  constitutional  power  of 
control  over  all  Inferior  courts,  and  tmm 
Its  mandate  commanding  the  circuit  court  to 
perform  such  duty.  Vine  v.  Jones,  18  S.  D. 
54,  82  N.  W.  82 ;  City  of  Huron  v.  Campbell. 
3  S.  D.  soft,  53  N.  W.  182.  All  the  Judges 
concur,  except  FULLER,  P.  J.,  who  thinks 
that  the  circuit  court  erred  in  denying  the 
state's  application,  but  that  its  action  sbonM 
not  be  reviewed  in  this  proceeding. 


CLIFFORD  V.  THUN  et  aL 
(Supreme  Court  of  Nebraska.  Nov.  11«  leOCf.) 

1.  Limitation  of  Actions— Au en ouinT  oi 
Petition— Xew  Causb  or  Action. 

An  amended  petition,  setting  ap  a  new 
cause  of  action  which  ia  barrM  when  the 
amended  [>etitioD  is  filed.  Is  vulnerable  to  a 
demurrer.  BuerstetU  v.  Bank,  77  N.  W.  1094. 
57  Neb.  504. 

2.  Taxation— SALx—REDEifPTion. 

One  seeking  to  redeem  from  a  foreclosure 
sale  based  on  a  tax  lien  must  bring  his  action 
therefor  within  two  years  from  tbe  date  of  the 

tax  sale. 

3.  COBPORATIONB— NonCB— VaBIANCB. 

A  notice  by  publication  was  directed  to 
"The  Globe  Investment  Company";  the  true 
name  of  the  corporation  being  "Globe  Invest- 
ment Company."  Held,  that  the  variance  was 
BO  slight  as  to  be  immaterial. 

4.  Taxation— Action  to  Rbdebic— Fabties. 

The  same  notice  was  directed  to  "H.  A. 
Wyman,  Rpceiver  of  the  Globe  Investment 
Company,"  Wyman'a  tme  name  being  "Henry 
A.  Wyman."  Held  that,  as  the  petition  showed 
that  Wyman  was  appointed  receiver  by  the 
coart  of  a  sister  state,  he  was  not  a  necessary 
party  to  the  action,  and  a  defect  In  the  notice 
to  bim  was  immaterial. 
(Syllabus  by  the  Conrt) 


Commissioners*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Brown  County; 
Harrington,  Judge. 

Action  by  Henry  A.  Clifford  against  Hans. 
Tbun  and  others.  Jndgmoit  for  defendants, 
and  plaintiff  brings  error.  AiBrmed. 

Gbas.  Battelle,  for  plalndff  in  error.  A. 
W.  Scattergood,  for  defeudanta  In  error. 

DUFFIB.  a  February  21, 1908,  Henzy  A. 
Clifford,  the  plaintiff  in  error  filed  bl«  peti- 
tion in  tbe  district  opart  of  Brown  county 
for  tbe  foredomre  of  a  morfga^  on  80  acres 
of  land,  made  to  Olobe  Investmoit  Company 
by  H^ry  Thtin  and  Dora,  his  wifa  S^tem- 
bar  6,  1908^  be  filed  an  amended  petition,  in 
which  be  alleges  tbat  on  August «,  1901.  tbe 
land  covered  by  his  mortgage  was  sold  for 
the  delinquent  taxes  dne  thereon  for  tbe 
yean  1885-1900,  both  indualTe;  tbat  one 
Sklllman  was  the  purchaser  at  sakl  sale,  and 
that  m  August  22,  1901.  said  SkUlman  ctnn- 
menced  an  action  to  foreclose  his  tax  certif- 
icate, making  nnm^ous  parties  defendant 
to  said  actlrai,  and  amrag  others  tbe  Olobe 
Investmoit  Company  and  H.  A.  Wyman  as 
receiver  of  said  c<xnpany ;  that  one  Toy,  who 
beld  a  tax  ooilflcate  abont  nine  years  old, 
filed  an  answer  abd  crooa-blll  aAIng  a  fore- 
(dosure  thereof;  that  a  decree  was  altered 
foreclo^ng  tbe  tax  Ums  beld  by  fffc^'mw'^ 
and  Toy;  and  tiiat  <m  December  24,  1901, 
all  the  real  estate  was  sold  to  saUs^r  said 
decree,  Hans  Thmi  becoming  tbe  pnrcbaser. 
The  petition  further  recites  tbat  tbe  plaintiff 
Is  the  owner  and  bolder  of  a  mortgage  made 
by  Henry  Thnn  and  wife  to  Olobe  InTestment 
Company,  covering  tbe  premises  la  oontro- 
TN«y ;  tbat  the  same  Is  <hie  and  unpaid ;  and 
he  prays  to  be  allowed  to  redeem  tbe  prem- 
ises from  tbe  tax  sale  foredosure  and  tor  tbe 
foreclosure  of  his  mortgage^  To  tUs  amend- 
ed petition  Hans  Tbmi  entned  a  Jemurrer, 
allc^ng  tiiat  it  did  not  state  tects  sufficient 
to  constitnte  a  cause  of  action  or  to  sntitie 
tbe  plaintiff  to  tbe  relief  demanded. 

It  will  be  noticed  that  tbe  original  petttbn 
filed  by  the  plaintiff  asked  no  reUet  other 
than  tbe  foreclosure  of  bis  mntgaceL  Tbe 
amended  petition,  filed  <m  Septembw  5, 1908; 
while  asking  a  fbreciosore  of  tbe  plaintiff's 
mortgage,  also  set  np  an  entirely  different 
and  independent  cause  of  action  against  tbe 
defendants,  vis.,  tbe  rlgtat  to  redeem  any  In- 
terest in  tbe  land  which  the  defendants  bad 
acquired  under  a  tax  foreclosure  sole.  It 
was  held  In  Selby  v.  Pueppka  (Neb.)  102  N. 
W.  268,  tbat  artlcte  9  of  section  S  of  tbe  Gon- 
stttntlon  of  tbe  state,  prorldlng  for  two  yesr^ 
time  within  which  to  redeem  from  tax  salm, 
appHes  to  judicial  as  '^1  as  sdmlnlstratlve 
sales.  In  that  cue.  It  was  urged  tbat  the 
confirmation  of  tbe  sale  and  tbe  maUng  atu 
deed  cutoff  the  owner*srlgbt  to  redeem,  and 
this  was  tbe  intimation  of  tbe  court  In  Logan 
County  T.  UcKInley-Lannlng  Loan  ft  Trust 
Co.  (Neb.)  101  N.  W.  901.  In  tbat  ease  the 
question  was  not  squarely  before  tbe  conrtand 
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-was  not  the  prlndpal  qiustion  considered. 
-Objection  was  made  to  a  confirmation  of  the 
«ale  npon  the  theory  that  such  couflrmation 
would  extingQlsh  the  owner's  right  to  redeem, 
■and  the  case  was  apparently  argued  upon  that 
theory;  but  the  Question  of  whether  a  con- 
firmation would  have  that  eCEect  was  not  be- 
fore the  court  and  was  not  detonnlned.  In 
the  Selby  Case  the  question  was  squarely 
raised,  and  It  18  said:  "The  terms  of  the 
-Constitution  are  very  sweeping.  Article  0, 
•f  3.  A  right  of  redemption  Is  given  from  all 
sales  of  real  estate  for  the  nonpayment  of 
taxes  for  two  years  after  the  sale.  This  pro- 
vision has  been  held  to  be  self-executing. 
Lincoln  St  Ry.  Co.  v.  Lincoln,  61  Neb.  109, 
84  N.  W.  802.  It  has  also  been  declared  to 
apply  to  Judicial  sales  as  well  as  to  adminis- 
trative sales.  Logan  County  v.  Camahan 
<Neb.)  92  N.  W.  984.  We  see  no  reason  for 
suc^estlng  any  change  In  the  ruling.  The 
4!Oiifirmatlon  applies  ooly  to  the  regularity 
of  the  proceeding.  It  held  the  sale  valid  and 
regular,  but  in  no  way  adjudicated  the  right 
of  redemption  from  it.  The  latter  existed  by 
virtue  of  a  self-executing  constttutlonal  pro- 
vision Independent  of  the  court  The  court^s 
action  must  be  held  to  have  all  be^  taken 
with  this  right  in  view.  Of  course,  In  this 
view,  the  confirmation,  like  the  other  proceed- 
ings in  this  sale,  was  had  provisionally,  and 
Bobject  to  the  right  of  redemption ;  the  costs 
of  the  sale  as  well  as  the  costs  of  foreclosure 
being  added  to  the  taxes  and  Interest  In  mak- 
ing the  redemption." 

We  are  still  satisfied  with  this  view  of  the 
case,  and,  the  plalntUTs  amended  petition 
asking  to  redeem  having  been  filed  more  than 
two  years  after  the  land  had  been  sold  for 
taxes,  the  plaintiffs  right  of  redemption  had 
ozplred.  It  is  claimed  that  the  decree  fore- 
closing the  tax  lien  Is  void  because  the  de- 
fendant "Globe  Investment  Company"  was 
summoned  under  the  name  of  "The  Qlobe  In- 
vestment Company,"  and  that  "Henry  A.  Wy- 
man,"  receiver  of  the  Qlobe  Investment  Com- 
pany, was  summoned  as  "H.  A.  Wyman,"  only 
the  Initial  of  his  first  name  being  used,  and 
that  notice  by  publication  only  was  given. 
The  variation  in  the  name  of  the  corporation 
was  so  slight  as  to  leave  no  doubt  of  its  identi- 
ty, and  is  wholly  Immaterial  Lane  v.  Innes 
<Minn.)  45  N.  W.  4.  The  receiver  of  a  corpo- 
ration api>olnted  by  the  courts  of  another 
state  not  being  a  necessary  party  to  an  ac- 
tion brought  against  the  corporation  in  this 
state,  the  failure  to  give  the  real  and  true 
name  of  Wyman  In  the  proceeding  is  <tf  no 
account 

It  is  forthw  objected  that  the  court  was 
without  Jurisdiction  to  foreclose  the  tax  eer- 
-tlllcate  held  by  Toy;  it  being  issued  on  a 
sale  made  nine  years  previous  to  the  filing  of 
bis  crosB-bill.  That  the  lien  for  taxes  origi- 
nally held  by  Toy  under  this  certlflcate  had. 
in  the  language  of  this  court  in  Alexander 
Shaffer,  become  "extlngnlabed  absolutely" 
4ty  bis  failure  to  foreclose  it  within  the  time 


allowed  1^  statute  Is  true ;  but  that  the  court 
mistook  the  law  and  gave  Toy  a  decree  for 
the  amount  claimed  did  not  oast  it  of  Jurls- 
dlctltm  to  hear  and  determine  the  case.  'The 
decree  was  emuieoas  and  reversible  on  ap- 
peal, but  not  Tdd  and  subject  to  collateral 
attatik. 

Again,  the  tax  lloi  bM.  by  Bklllman  had 
not  been  barred*  and  tlie  decree  to  the  extent 
that  it  awarded  him  relM,  was  in  all  re- 
spects 'and  free  from  error.  That  It 
included  an  amount  oroneously  awarded  to 
Toy  could  affect  tbe  plaintiff  only  as  to  the 
amount  that  be  sbonld  pay  In  case  of  redemp- 
tion, if  he  was  awarded  the  right  to  redeem. 

It  Is  further  urged  that  the  plaintiff  own- 
ing tbe  mortgage  at  the  time  was  not  a  party 
d^endant  to  the  tax  foreclosure  suit,  and 
that  bis  right  of  redemption  has  not  been 
extlngalsbed  by  the  deerea  Tbe  plaintiff  by 
his  bill  Is  seeing  to  raforce  a  right  of  re- 
demption as  distinguished  from  an  equity  of 
redemption — a  right  based  upon  a  provision 
of  the  OonstltDtion  and  the  statutes  of  the 
state ;  and  It  Is  by  these  prorisions  that  his 
right  Is  to  be  measured  and  determined,  and 
not  by  tb»  decree  entered  by  the  district 
court  In  tbe  tax  foredosore  aeticm,  which, 
as  before  stated,  did  not  attempt  to  determine 
or  cut  off  tbe  privily  awarded  him  by  the 
laws  of  the  state  to  redeem  from  tbe  tax  sale 
ffitbln  two  ^ara  fran  Its  data  Tbe  diffi- 
culty under  which  be  labors  Is  that  flils  right 
was  not  asserted  within  the  time  limited, 
and  bis  right  to  redeon  has  been  barred  by 
lapse  of  time,  fixed,  not  by  the  decree,  but 
by  statute. 

We  cmdiide  that  the  court  was  right  In 
sustaining  the  defendant's  demurrer  to  the 
plaintiff's  amended  petition,  and  we  recom- 
mend tbe  affirmance  of  tbe  order. 

ALBBBT  imd  JACESOM,  GC.  concur. 

PER  CURIAH.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  orda  of  the  dis- 
trict court  Is  affirmed. 


URLAN  V.  RUHE  et  al. 
(SnprODe  Court  of  Nebraska.   Oct  6.  190.').) 
MosTOAOW^FoascLosuBB— Wrtt  of  Assibt- 

Where  defendants  were  In  possession  before 
the  existence  of  the  Hen  unAet  which  plaintiff 
acquired  title,  and  were  not  made  parties  to  the 
proceedings  to  foreclose  the  Hen,  and  not  allowed 
to  become  partlea  on  tbelr  application,  plaintiff 
la  not  entitled  to  a  writ  of  assistance. 

[Ed.  Note.— For  cases  inpolnt,  see  voL  35. 
Cent  Dig.  Mortgagee,  I  1S78.] 

On  motion  for  rehearing.  Motion  over- 
rtded. 

For  former  opinion,  see  103  N.  W.  670. 

PER  CURIAM.  It  appears  that  these  de- 
feudante'  possession  of  ttw  pranlses  has  been 
continuous  since  long  before  the  existence  of 
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tbe  l\m  under  wbldi  the  plalntlfl  hu  ae* 
Qidred  and  now  cUdnu  tiUe.  Tbey  wen  not 
made  partlea  to  tlie  fiorecloBiire  pTOceedln^ 
but,  on  tlie  other  hand,  were  not  allowed  to 
become  partlea  vpm  tbgHx  appilcatliHi,  In 
which  tbey  represented  th^  had.  intmata  In 
the  land  which  tbey  desired  to  deteid.  Un- 
der snch  drenmstancea  it  la  dear  tiiat  no 
writ  of  aaalstance  ahonid  he  awarded. 
Motion  for  rehearing  oTermled. 


SMITH  T.  DBLANSL 
<Sapreme  Court  of  Nebraska.  Oct  ^  1906.) 

1.  Pbocebb  —  Siatvica  —  OuBonona  —  Bta7» 

MENT  OF  GBOUMDS. 

Where  a  party  makes  a  Bpeclal  apDearance. 
objecting  to  the  jurisdiction  of  tb«  court  bettun 
of  irrcfularlties  in  tbe  serTlce,  it  is  Incnmbent 
opon  hiro  to  point  ont  the  defeeto  upon  which  he 
relies. 

2.  Ebrw — Recobd — TBAivaoBiPT  —  CbrauTAL 
FArasa. 

In  proceedings  In  error  the  plaintiff  is  re- 
quired to  file  a  transcript  of  tbe  proceedinn  of 
the  lower  court  in  his  petition  In  error,  and  the 
original  papers  cannot  be  used  as  a  sulistltnte 
therefor  nor  as  a  supplement  tbereto,  and,  if 
filed,  abould  be  disregarded  bj  the  reiiewinc 
court. 

(Syllabus  by  the  Court.) 

GommlaBlonera*  Opinion.  Department  No. 
2.  Error  to  District  Court,  Custer  Couniy; 
Hostetler,  Judge. 

Action  by  F.  0.  Smith  against  John  De- 
lane.  There  ewas  judgment  tcr  defendant; 
and  plaintiff  brlnga  error.  Affirmed. 

H.  M.  Snlllvan,  for  plaintiff  in  error.  O. 
L.  Outtwson  and  Hall,  Woods  &  Pound, 
for  defendant  In  error. 

DUFFIE.  0.  It  appears  from  tbe  record 
that  the  defendant  In  error  brought  suit 
against  the  plaintiff  In  error  in  Justice  court 
There  was  some  Irregularity  in  tbe  service 
of  summons,  and  tbe  plaintiff  In  error  enter- 
ed a  special  appearance  and  filed  a  motion 
to  quash  the  Bervice,  which  was  overruled. 
Tbe  plaintiff  in  error  made  a  further  &p- 
pearance  in  tbe  case,  and  the  defendant  in 
error  took  judgment  from  which  the  plain- 
tiff In  error  prosecuted  error  to  tbe  district 
court  Tbe  district  court  affirmed  the  judg- 
ment of  the  justice  of  the  peace,  and  the 
plaintiff  In  error  brings  the  record  ben  for 
review. 

We  think  the  judgment  must  be  affirmed. 
The  law  is  well  settled  that  where  a  party 
makes  a  special  appearance,  objecting  to 
Irregularities  In  the  service  of  process,  such 
objections  must  be  specifically  pointed  out 
Bucklln  V.  Strickler.  32  Neb.  602,  49  N.  W. 
371.    One  of  the  things  necessary,  then,  in 
order  to  entitle  the  plaintiff  In  error  to  a 
judgment  of  reversal  in  tbe  district  court 
was  that  he  should  present  a  record  showing  ' 
that  he  bad  specifically  pointed  out  to  tbe  , 
justice  the  defects  on  which  he  relied.   This  , 
he  failed  to  do.   Section  686,  Code  OIt.  Pxoe. 


(Gobb«y'B  Ann.  St  1908.  i  VSOO}.  prorUles  that 
the  idalntlff  in  error  shall  file  with  his  peti- 
tion a  tr«nacrlpt  of  the  proceedincs,  eta 
In  Moore  t.  Watwman,  40  Neb.  ttS,  68  N. 
W.  940,  this  eoort  held  that  tbe  orlsinal 
papen  could  not  be  made  to  take  the  place 
of  a  transcript  In  the  case  at  tar  the 
plaintiff  in  error  filed  a  transcript  of  the 
docket  entries  of  the  Justice  and  the  cwlginal 
papers.  Aa  we  luTe  seen,  tlieffe  Is  no  au- 
thority for  the  latter,  and  tt  will  be  pre- 
sumed that  tbe  district  court  disregarded 
th«n  and  confined  itself  to  the  tmnscript 
The  transcript  fails  to  state  the  grounds  up- 
on which  tile  motton  to  quash  was  bsaed. 
Consequently,  confined  as  it  was  to  the  tran- 
scrlpt  then  was  but  one  proper  coorae  for 
the  district  court  in  the  taoe  of  BnckUn  t. 
Strickler,  supra,  and  that  was  to  affirm  tbe 
judgment 

We  have  not  orerlooked  secUon  lOOB,  Code 
OlT.  Pioc.  {Gobb^y'B  Ann.  St  1903,  §  IQuOj. 
which  i»WTides  for  filing  tbe  original  papen 
with  the  transcript  in  cases  appealed  is 
tbe  district  court  But  that  sectton  rdates 
exclnslvdy  to  appeals,  whereas  section  586, 
supra,  relates  adnslTely  to  proceedings  in 
error  and  rules  this  case. 

It  Is  recommended  that  the  ju^ment  oi 
tbe  district  court  be  affirmed. 

ALBEBT  and  JAOKBON,  CO.  oonenr. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  i^lnlon,  the  judgment  of  tte 
district  court  is  sfflrmed. 


BRANDON  r.  JISNSEN. 
(Supreme  Conrt  of  Nebraska.  Oct  S.  1006.) 

1.  EXECDTOBS    ASD    ADlCHIISXBATaBS  Vom 

Sals— LiurrATioNB. 

Tbe  provisions  of  section  4082,  Cobbn's 
Ann.  St  1903,  apply  to  Irregular  admlnistratiTe 
sales,  but  not  to  sales  that  are  abaolotely  void. 

2.  Saus — Cass  Dis-nnauiSHED. 

Seward  v.  Dldler,  16  Neb.  04.  examined 
and  distinguished. 

3.  Same — Exemftioits — Homesteau. 

A  homestead  of  less  value  than  f2,000  can- 
not be  disposed  of  at  administtmtor's  saJet  either 
for  the  discharge  of  Incumbrances  thereon  or  for 
the  payment  of  debts  against  tbe  estate  of  the 
decedent,  and  a  Itcoise  granted  by  the  district 
court  pnrx>orttng  to  autborize  such  a  ssle  ii 
absolutely  void.  Tindall  v.  Peterson  (Neh.| 
98  N.  W.  688,  followed  and  approved. 

[Ed.  Note. — For  cases  In  point  see  rol.  22, 
Cent.  Dig.  Executors  ana  Administrators. 
I  1361.1 

(SylUbus  by  tbe  Court) 

Gommlsrionfirs'  Opinion.  Department  Na 
1.  Appeal  from  District  Oonrt  Kearny 
Ooun^;  Adama,  Judge. 

Action  by  Maria  Brandmi  against  Jeoi 
Jensen.  From  a  judgment  tor  plaintiff;  de- 
fendant appeals.  Affirmed. 

J.  Ij.  McPheely,  tor  an^huit  John  C 
StoTsns,  for  appelleaw 
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OLDHAU,  a  Tlie  dlsptite  lOTolTed  in 
tbls  action  Is  of  law  and  not  of  fact  Tb^ 
nndlspnted  facta  are :  Tbat  on  fbe  lOtb  day 
of  November,  188^  Warren  Wbftesel  deput- 
ed thia  life  seised  of  8Q  acres  of  land 
situated  In  Kearney  coon^,  Neb.,  of  leas 
value  than  92,000,  which  he  had  occupied 
with  Ills  wife  as  a  homestead  for  sereral 
years  preceding  bis  death.  Theae  lands 
were  subject  to  a  mortgage  of  9500  and 
Interest  The  deceased  wis  tlie  Illegitimate 
son  of  Maria  Brandon,  the  plaintiff  In  this 
cause  of  actlcRi.  end  died  Intesfate,  tearing 
a  widow,  Fercllla  Whltesel,  but  no  children. 
The  wife  procured  letters  of  administra- 
tion on  the  estate,  and  claims  of  a  general 
nature  were  allowed  against  the  estate  in 
tbe  sum  of  about  9T0a  On  October  B,  1887, 
the  administratrix  applied  to  the  district 
court  for  a  license  to  sell  tiie  real  property 
of  the  deceased  to  pay  the  Indebtedness  of 
the  estate.  The  license  was  granted,  and 
tbe  lands  were  sold  on  December  4,  1887, 
at  public  sale,  and  purchased  by  the  mort- 
gagee. .Jens  Jensen,  who  la  the  defendant  in 
this  suit  The  sale  was  conllrmed  on  the 
7th  day  of  December,  1887.  On  March  1, 
1800,  PerclUa  Whltesel  departed  this  life, 
and  on  tiie  7tli  day  of  August,  1803,  the 
plalntllt  Maria  Brandon,  the  sole  htir  at 
law  of  Warren  Whltesel,  Instituted  tbla 
canse  of  action  against  the  defendant  to 
quiet  her  title  to  the  premises  owned  by 
ber  eon  at  his  death  and  to  remove  the 
cloud  cast  thereon  by  tbe  adminlstrator'B 
sale  and  the  deed  issued  pursuant  thereto. 
Defendant,  for  answer,  denied  plaintiff's 
right  to  bring  the  action,  and  alleged  that 
he  was  the  owner  of  the  premises  under 
tbe  purchase  at  the  administrator's  sale, 
and  that  the  plaintiff  was  barred  by  the 
statute  of  limitations  from  maintaining  the 
action,  because  more  than  five  years  had 
elapsed  between  the  confirmation  of  tbe  sale 
and  the  Institution  of  the  suit  On  Issues 
thus  Joined  the  court  found  In  favor  of 
tbe  plaintiff,  and  entered  a  decree  quieting 
ber  title  to  the  premises  in  dispute.  An 
accounting  was  taken  of  the  amount  due 
the  defendant  on  the  note  and  mortgage, 
and  defendant  was  charged  with  the  value 
of  the  rents  and  pr(^te  on  tbe  premises 
from  the  time  of  the  death  of  Percilla  Whlte- 
sel, and  it  was  found  that  there  was  a 
balance  due  the  defendant  on  bis  mortgage 
In  the  sum  of  9168,  which  was  declared  a 
first  Men  on  the  premises.  There  is  no  com- 
plaint as  to  the  amounts  found.  If  It  Is  de- 
termined that  the  plaintiff  had  a  right  to 
recover. 

The  right  of  the  mother  to  Inherit  the 
property  of  her  Illegitimate  child,  as  fixed 
hy  our  statute.  Is  conceded.  It  is  also  recog- 
nized that  under  our  statute  the  homestead 
selected  from  the  husband's  lands  descends 
to  his  heirs  after  the  death  of  his  widow. 
So  the  only  question  to  determine  Is  whether 
or  not  i^aintlff's  action  In  the  Instant  suit 


Is  barred  by  section  4982;  Oobbey^  Aiul 
St  llX&t  wbich  provides  as  followa:  '^o 
action  for  tbe  ncoveiy  of  any  estate  sold 
by  an  executor  or  administrator,  under  the 
proTlsKms  of  this  snbdlTlsion,  shall  be  maln- 
tidned  by  any  heir  or  other  person  claiming 
under  the  deceased  testator  or  Intestate, 
unless  It  be  commenced  within  five  years 
next  after  the  sale.  *  *  It  is  contend- 
ed by  counsel  for  appellant  that  this  sec- 
tion of  tbe  statute  is  an  absolute  bar  against 
any  action  to  set  aside  sncb  sale  whether 
void  or  voidable.  On  the  other  band,  It 
Is  contended  by  couusd  for  tbe  appellee 
that  this  section  is  only  intended  to  aid 
Irregular  and  voidable  sales,  and  can  have 
no  effect  on  a  sale  made  by  one  having  no 
authority  or  semblance  thweof. 

The  Identlca]  question,  under  a  similar 
statute^  has  been  twice  before  the  Supreme 
Court  of  the  state  of  Iowa  for  determination. 
It  was  lUst  considered  In  the  case  of  Good  v. 
Norley,*28  Iowa,  180,  and  the  court  at  that 
time  was  divided  In  Its  opinion  on  tbe  ques- 
tion. Beck,  J.,  delivered  a  very  able  and  ex- 
haustive opinion,  holdliv  that  tbe  stetute 
could  have  no  application  to  a  sale  that  was 
absolutely  v<rid.  Oole,  J„  concurred  In  this 
view.  Dillon,  O.  J.,  i^as  of  the  opinion  tbat 
the  stetute  applied  to  all  sales.  Wri^t,  J., 
was  of  the  oi^nlott  that,  under  the  facte  of 
the  case  considered,  the  sale  sought  to  he 
set  aside  was  not  void.  On  this  division  of 
the  court,  a  judgment  of  the  lower  court 
holding  the  action  barred  was  suatelned; 
but  what  tbe  same  question  was  considered 
by  that  court  In  tbe  later  case  of  Boyles  v. 
Boylei^  87  Iowa,  682;  the  court  unanimously 
sustained  the  opinion  of  Justice  Beck,  and 
held  tbat  the  stetute  applied  to  Irregular 
and  voidable  sales  alone.  This  latter  de- 
cision Is  supported  by  tbe  holdings  in  Staples 
V.  Connor,  78  Cal.  14^  21  Pac  880,  and  Ohad- 
boume  v.  Backllfl,  80  Me.  (17  Shep.)  354. 
and  has  received  tbe  approval  of  such  stend- 
ard  text  writers  as  Freeman  and  Black. 
This  question  was  discussed  in  this  court 
by  Maxwell,  J.,  in  Seward  v.  DIdier,  16  Neb. 
64,  20  N.  W.  12,  and  the  language  used  would 
indicate  that  tbe  writer  of  the  opinion  was 
favorably  Impressed  with  the  language  of 
Chief  Justice  Dillon  In  Qood  v.  Norley,  su- 
pra. The  case  under  discussion,  however, 
only  presented  questions  Involved  In  an  ir- 
regular, rather  ttian  a  void,  sale,  and  a» 
applicable  to  the  case  decided  by  this  court 
tbe  quotation  from  the  opinion  of  Chief 
Justice  Dillon  was  well  chosen.  But  we 
think  tbe  suggestion  that  the  statute  "would 
be  robbed  of  its  virtue  If  It  was  confined  to 
cases  where  tbe  sale  was  valid,  for  such 
sales  do  not  need  the  protection  of  such 
stetute,"  was  aptly  met  In  the  contra  opinion 
by  Beck,  J.,  when  he  said ;  "It  Is  also  said 
that  'It  Is  the  Infirm  and  defective  title,  the 
one  that  could  otherwise  not  stand  the  test 
of  an  action  by  tbe  heir  to  recover,  which 
was  Intended  to  be  cured'  by  the  statute. 
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To  tills  propoBltioa  I  aflsent,  and  I  have  Just 
pointed  out  tiiat  tiilB  kind  of  titles  the  Bta^ 
ate  l8  designed  to  aid.  An  'Inflm  and  de- 
fective titie'  is  a  yery  different  thing,  aa  w« 
have  Just  Been,  from  a  void  titie.  The  first 
is  a  titie;  tbe^second  Is  no  title  at  all.  The 
first  may  grow  Into  a  perfect  titie,  for  It 
has  the  germ  of  life  In  it;  the  second  can 
never  become  a  tttl^  for  it  wants  life,  the 
«8sential  element  of  a  title.** 

The  next  question  to  consider  la,  was  the 
attempted  sale  of  the  homestead  by  th«  ad- 
ministratrix of  the  estate  void,  or  merely  a 
voidable  proceedbagt  Freeman  on  Told  3xh 
dlclal  Sales,  |  85,  says:  "If,  under  the 
Btetute  of  a  state,  the  homestead  of  a  dece- 
dent does  not  come  within  the  control  of  its 
probate  courts,  an  administrator's  sate  tber^ 
of,  though  ordered  and  confirmed  by  the  court, 
is  an  Idle  proceeding"— citing  Tartwro  v. 
Brewster,  8S  Tex.  887;  Howe  v.  HcOlvem, 
25  Wis.  525;  Wehrle  v.  Webrle,  8d  Ohio  Bt 
305.  The  question  of  the  right  of  an  ad- 
mlnlstrator  to  sell  a  homestead  for  the 
payment  of  the  debts  of  bta  decedent  In 
tfals  Btete  was  determined  in  a  ve^  able 
•opinion  by  my  Brotbw  AMBB  in  tiie  recent 
case  of  TIndall  v.  Peterson  (Neb.)  98  N.  W. 
488,  wherein  ft  was  held,  after  a  careful  re- 
view of  all  the  authorities,  that  **a  home- 
stead of  less  value  than  f2,000  cannot  bedto- 
Iiosed  of  at  administrator's  sale,  either  for 
the  dlBcbarge  of  incumbrances  thereon  or 
for  the  payment  of  debte  against  the  estete 
■of  the  decedent,  and  a  license  granted  by 
the  district  court  purporting  to  authorise 
such  a  sale  la  absolutely  void.**  We  are 
therefore  of  opinion  that  the  sale  of  the 
honnestead  in  the  inatent  case  was  a  void, 
and  not  a  voidable,  sale,  and  that  the  learn- 
ed trial  court  was  fully  Juatlfled  in  holding 
that  the  action  by  the  heir  to  recover  the 
land  was  not  barred  by  section  498:^  aupra. 

We  therefore  recommend  that  the  decree 
-of  the  district  court  be  affirmed. 

AMBS  and  LETTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  decree  of  the  dis- 
trict court  Is  affirmed. 


■CITY  OF  LEXINGTON  v.  FLEHARTT. 

(Supreme  Conrt  of  Kebraska.   Oct.  5,  1905.) 

1.  Evidence— Rbb  Gest.s— Declabatioitb. 

A  declaration,  to  be  a  part  of  the  res 
gestae,  need  not  necesaarily  be  coincident  in 
point  of  time  with  the  main  fact  proved.  It  is 
enough  that  the  two  are  bo  clearly  connected 
that  the  declaration  can  he  said  to  be  a  spon- 
taneous expression  of  the  fact  or  condition. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Gent.  Dig.  Evidence,  {  302. 

2.  Municipal   Gobpokatiohs  —  Dsveotive 
Walk  —  Pebsonal  Injubies  —  Insteuo- 

TIONB. 

Inatractlons  examined,  and  held  to  bare 
<alrly  stated  tha  law  applicable  to  the  cast; 


and  the  evidence  examined,  and  found  to  ban 
justified  the  sobmlasioa  of  the  case  to  the  Jniy. 
(SylUboa  by  the  Court) 

OommlssifHias'  Opinion.  Department  Xa 
2.  Brror  to  District  Oourt,  Dawson  Oonnty; 
Hostetifli,  Judge. 

Action  by  Bouy  O.  FMiarty  asalnst  t2ic 
cUj  of  Lexingtw.  Tliere  was  a  judgment  for 
plalntllt,  and  defaidant  brtngs  emr. 
Affirmed. 

Q.  W.  Fox  and  E.  A-  Cook,  for  plaintiif  hi 
error.    H.  D.  Rhea  and  H.  B.  Ftetiarty,  for 

defendant  in  error. 

JACKSON,  O.  The  dty  of  Lextngton 
prosecutes  error  from  the  district  court 
DawBon  county  to  reverse  a  Judgment  of  tbxt 
court  against  the  dty  and  In  favor  of  the 
defendant  in  error.  The  parties  will  be 
designated  as  they  were  in  the  court  beJow, 
the  defendant  in  error  herein  being  d^cribe^ 
as  plaintiff,  and  the  plaintut  In  emr  as 
defendant 

Plaintiff's  cause  of  action  was  based  on  a 
personal  Injury,  which  he  clalma  to  have  sns- 
teined  by  reason  of  a  defective  sidewalk. 
The  stetem«it  in  his  petition,  omitting  the 
formal  allegatiouB,  is,  sulutentlally:  That 
Washington  street  between  Fifth  and  Sixth 
streets,  la  one  of  the  main  public  tfaorongh- 
fares  and  buslncBB  streets,  in  the  dty  of  Lex- 
ington, and  is  at  a  place  where  there  is  much 
travel,  and  that  condition  had  existed  for  a 
long  time  prior  to  the  Injury  complained  of. 
That  tbe  aidewalk  on  the  west  side  of  the 
street  at  tbe  place  stated  was  bailt  on  sup- 
ports running  lengthwise  of  the  street  with 
plankB  nailed  thereon  6  inches  in  width  and 
12  feet  in  length.   O^at  by  reason  of  the 
standing  of  water  nnder  the  walk  and  Im- 
proper snpporta  the  walk  bad  settled  In  the 
center,  and  remained  In  a  swayed  and  snnkes 
condition,  and  that  thereby  the  en  da  of  the 
planks  had  tipped  up  and  wa«  there  higher 
than  in  the  center  of  the  walk.   That  for  tbe 
reasons  stated  tiie  walk  had  become  defect- 
ive, and  badly  out  of  repair,  and  in  a  dan- 
gerous and  unsafe  condition,  uneven  on  the 
surface.   That  Bome  of  the  planks  had  been 
allowed  to  become  loose,  and  had  remained 
loose  for  a  long  time  prior  to  the  Injnry.  and 
that  the  defendant  had  neglected  to  keep 
the  same  In  sniteble  repair  and  In  a  safe 
condition  for  travel  thereon.   That  some  of 
the  planks  had  been  i^noved,  and  left  dan- 
gerous holes  in  the  walk.   The  planks  that 
were  remaining  In  their  apparent  places  in 
such  loosened  condition  were  so  concealed 
aa  to  position  tliat  a  person  walking  along 
on  said  sidewalk  could  not  observe  such 
condition  without  close  inspection  thereof, 
and  the  walk  was  thereby  extra hasa rdo'us 
and  dangerous  to  travel  upon.   That  tbe 
dty  had  actual  and  constructive  notice  «f  the 
defect  in  the  walk  at  the  time  of  tiie  acdd«it 
and  for  a  long  time  prior  thereto.   That  by 
reason  of  not  having  the  same  repaired,  and 
providing  to  warn  persona  paaslng  over  tbs 
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same,  It  was  guilty  of  want  of  propw  care  i 
and  of  gross  negligence.  That  on  the  12th  I 
day  of  Decemt>er,  1902,  while  the  plaintiff  [ 
was  passing  along  over  this  walk  to  the  post-  i 
office,  in  company  with  another  person,  the  ' 
person  with  whom  he  was  walking  stepped  | 
on  one  of  the  loosened  planks,  which  was 
apparently  In  a  proper  i)OBltlon;  that  the 
plank  was  forced  upward  In  front  of  the 
plaintiff,  who  did  not  observe  the  same ;  and 
that  his  foot  was  caught,  and  he  tripped  and 
was  thereby  thrown  down  onto  the  walk 
with  great  force  and  violence,  and  sustained 
a  serious  Injury.  That  the  Injury  was  caused 
without  negligence  on  bis  part,  that  It  was 
of  a  permanent  nature,  and  as  a  result  that 
he  had  suffered  constantly  since  the  acci- 
dent great  pain,  and  bad  been  rendered  un- 
able to  properly  attend  to  bis  business.  The 
defendant's  answer  was  a  denial  of  all  of 
the  auctions  of  tbe  petition  except  the  cor- 
porate capacity  of  the  defendant,  and  an 
allegation  that  by  the  use  of  reasonable 
care  and  caution  the  plaintiff  would  not 
have  fallen  and  been  Injured.  The  reply 
was  a  general  denial.  The  trial  was  to  the 
court  And  a  jury,  resulting  In  a  verdict  and 
judgment  for  $1,500,  favorable  to  the  plain- 
tiff. The  questions  presented  for  considera- 
tion to  this  court,  taken  In  their  natural  or- 
der, are:  First,  the  rulings  of  the  court  on 
the  admission  of  evidence;  second.  Instruc- 
tions by  tbe  court ;  and,  lastly,  tbe  snfflclency 
of  the  proof  to  suataln  the  verdict  and  Judg- 
ment 

George  Aubl^  a  witness  on  behalf  of  the 
plaintiff,  after  having  testified  that  he  was 
with  tbe  plaintiff  when  the  Injury  occurred 
and  to  tbe  circumstances  of  tbe  fall  Bustaiued 
by  tbe  plaintiff,  was  asked:  "Q.  Did  you 
learn  the  result  of  that  fall?  A.  No,  sir.  Q. 
I  mean  did  you  make  any  Inquiry?  A.  I 
asked  him  If  he  was  hurt,  and  be  said  be 
n-as."  The  defendant  moved  to  strike  out 
the  last  answer  as  Incompetent  and  Imma- 
terial. Overruled,  and  exception  taken.  It 
is  claimed  that  this  statement  by  the  plain- 
tiff was  not  a  part  of  tbe  res  gestee;  that  it 
was  not  a  spontaneous  explanation,  as  the 
witness  did  not  ask  the  plaintiff  if  he  was 
hurt  until  after  he  got  up.  This  contention 
cannot  be  sustained.  Tbe  authorities  cited 
by  defendant  are  City  of  Friend  v.  Burleigh, 
63  Neb.  G74,  74  N.  W.  50,  and  Union  Pacific 
Railway  Co.  v.  Elliott,  54  Neb.  299,  74  N.  W. 
627.  In  neither  case  do  we  find  support  for 
tbe  rule  which  we  are  asked  to  apply  here. 
In  tbe  former  It  did  not  appear  when  the 
declaration  was  made,  or  bow  soon  after  the 
injury,  and  it  was  held  that  tbe  declaration 
was  prc^rly  excluded.  In  the  latter,  a 
declaration  made  at  the  place  and  within  a 
few  moments  after  the  Injury  was  sustained 
was  held  to  have  been  properly  admitted  as 
a  part  of  the  res  gestce.  From  the  testimony 
of  the  witness  It  appears  that  plaintiff  got 
up  almost  Immediately  att&r  the  fall,  and 
that  it  was  just  after  be  got  up  that  this 
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Btatanent  was  made,  and  the  admission  of 
the  statranent  was  clearly  within  the  rule 
that  the  declaration,  to  be  a  part  of  the  res 
geetse,  need  not  necessarily  be  coincident  in 
point  of  time  with  the  main  fact  proved.  It 
is  enough  that  the  two  are  so  clearly  con- 
nected that  the  declaration  can.  in  the  ordi- 
nary course  of  affairs,  be  eald  to  be  a 
spontaneous  expression. 

Complaint  Is  also  made  of  tbe  ruling  of 
the  court  on  the  admission  of  the  evidence 
of  the  wltuess  Malcolm,  who  was  marshal 
and  street  conuolssioner  of  defendant  at  the 
time  the  accident  occurred,  and  had  been  for 
some  months  prior  thereto.  The  evidence 
complained  of  relates  to  the  condition  of  tbe 
sidewalk  at  the  place  where  tbe  plaintiff  fell, 
and,  to  some  extent,  the  condition  of  the 
walks  generally  in  tbe  dty  for  some  months 
prior  to  the  time  of  the  accident,  and  the  ef- 
forts made  by  the  street  commissioner  to  In- 
duce the  dty  council  to  repair  tbe  same,  and 
was.  In  our  Judgment,  admissible  for  tbe  pur- 
pose of  charging  the  defendant  with  notice 
of  tbe  dangerous  condition  of  the  walk.  It 
la  probably  true  that  evidence  of  the  condi- 
tion of  the  sidewalks  generally  in  tbe  city 
would  not  be  sufficient  to  entitle  the  plalotlff 
to  recover;  but  where,  as  In  this  case,  the 
testimony  of  the  witness  did  cover  the  condi- 
tion of  the  walk  at  the  exact  place  where  the 
Injury  was  sustained,  and  disclosed  that  the 
walk  was  out  of  repair  and  In  an  unfit  and 
dangerous  condition,  no  prejudice  could  arise 
by  reason  of  the  statement  of  tbe  witness 
with  reference  to  walks  generally  In  tbe  dty. 

In  the  first  paragraph  of  the  Instructions 
the  court  defined  the  issues  as  presented  by 
the  petition,  and  In  doing  so  quoted  largely 
from  the  allegations  of  the  petition,  and  In- 
cluded an  allegation  found  In  the  petition  in 
this  language :  "Plaintiff  further  alleges 
that  he  made  out  an  account  In  writing,  set- 
ting forth  the  character  of  his  injury  and  the 
time  and  place  of  its  occurrence,  as  required 
by  law,  on  tbe  11th  day  of  June,  1903,  filed 
the  same  with  tbe  dty  council  of  the  city  of 
Lexington,  and  said  council  on  the  24th  day 
of  June,  1903,  disallowed  tbe  same."  It  Is 
said  that,  as  the  law  does  not  require  claims 
such  as  the  plaintiff  makes  In  this  case  to  be 
presented  to  the  council  of  dtles  of  the  class 
of  tbe  defendant,  the  giving  of  tbls  instruc- 
tion was  erroneous ;  and  authorities  are  cited 
by  counsel  for  defendant,  holding  that  in  such 
cases  a  sworn  statement  of  the  injury  pre- 
sented to  the  dty  council  is  not  admissible 
In  a  subsequent  action  for  such  Injury.  It 
appears,  however,  that  at  tlie  trial  all  evi- 
dence offered  on  behalf  of  tbe  plaintiff  with 
re8[>ect  to  the  filing  of  this  claim  and  the  ac- 
tion of  the  dty  council  with  reference  thereto 
was  on  objection  excluded,  so  that  the  au- 
thoritles  dted  are  not  In  point  By  section 
80,  art  1,  c.  14,  Comp.  8t  1903,  It  is  provided 
that  no  costs  shall  be  recovered  against  such 
dty  or  village.  In  any  action  brought  against 
It  tox  any  onllqutdated  claim,  which  has  not 
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been  presented  to  tbe  city  council  or  board 
of  trnsteea  to  be  aadlted,  and  in  view  of  that 
provision  of  the  Code  tbe  allegation  com- 
plained of  was  properly  included  in  the  peti- 
tion, although  not  necessarily  so,  and,  while 
all  reference  to  that  allegation  might  well 
have  been  omitted  from  the  instruction.  It  is 
difficult  to  see  bow  the  Jury  could  bare  been 
prejudiced  by  Its  Incorporation  Into  the  In- 
struction, especially  in  view  of  the  fact  that 
tbe  court,  In  the  presence  of  the  Jury,  ex- 
cluded all  evldoice  tending  to  sustain  the  al- 
legation. 

Complaint  Is  also  made  about  paragraph 
No,  4  of  the  Instructions,  which  recites: 
"You  are  Instructed  that  this  action  Is  found- 
ed upon  certain  alleged  acts  of  negligence  and 
failure  to  use  ordinary  car&"  It  la  said 
that  this  instruction  is  wrong,  because  Its  ef- 
fect is  to  leave  the  Jury  to  guess  at  something, 
and  It  might  as  easily  have  guessed  wrong 
as  right  Instructions  5  and  6,  which  im- 
mediately follow,  are  devoted,  however,  to 
defining  negligence  and  ordinary  care.  No 
complaint  is  made  atiout  the  definitions  given 
by  the  court,  and  we  fall  to  see  any  force  In 
the  objection  to  Instruction  No.  4. 

In  Instruction  No.  10  tbe  court  said  to  the 
Jury;  "Tou  are  instructed  that  before  you 
can  find  for  the  plalntifF  you  must  find  that 
the  plaintiff  has  suffered  injury,  that  the  in- 
jury was  caused  by  a  defect  In  tbe  sidewalk, 
that  said  defect  left  tbe  sidewalk  in  an  un- 
reasonably dangerous  condition,  that  the 
plalntttr  did  not  contribute  to  the  said  In- 
jury by  any  negligence  on  bis  part,  that  the 
dty  authorities  had  actual  knowlec^  of  said 
defect  in  time  to  hare  repaired  same  before 
the  accident  happened,  or  that  tbe  defect 
had  been  notorious  and  ctnitiDued  for  a  length 
of  time  within  which  the  city  authorities,  In 
the  eierdse  of  reasonable  care  and  diligence, 
could  have  known  of  tbe  same."  The  com- 
plaint about  this  Instruction  Is  that  It  does 
not  require  the  jury  to  find  the  facts  stated 
from  the  evidence.  It  is  conceded  In  the 
brief  of  counsel  for  defendant  that  this  In- 
struction sets  out  the  essential  facts  that  the 
Jury  must  find  to  entitle  the  plaintiff  to  re- 
cover. The  Jury  were,  however,  properly  In- 
structed by  other  Instructions  as  to  the  bur- 
den of  proof,  and  tbe  Instruction  in  question 
Is  hardly  susceptible  of  the  construction 
placed  npon  It  by  counsel.. 

Def^dant  complains  again  of  the  giving  of 
Instruction  No.  11.  This  Instruction  Is  as 
follows:  "Ton  are  instructed  that  ordinary 
and  reasonable  care  required  of  plaintiff  Is 
that  degree  of  care  which  might  reasonably 
be  expected  ttom  an  ordinarily  prudent  per- 
son under  tiie  drcumatances  surrounding  falm 
at  tbe  time.  If  you  should  find  from  the  evi- 
dence that  at  the  time  and  prior  thereto 
plaintiff  knew  of  the  defective  and  dangerous 
sidewalk  and  where  it  was  located,  he  was 
required  to  use  more  care  than  If  he  had  not 
snch  knowledge,  and  If  he  neglected  to  do 
BO  and  soch  neglect  contributed  to  tbe  In- 
Jury  he  cannot  recover;  but  U  he  did  use 


more  than  he  would  be  required  to  do  In 
case  he  had  no  sndi  knowledge  and  was  in- 
jured by  reason  of  defendant's  neglect,  and 
no  fault  of  plaintiff  omtrlbuted  to  tbe  In- 
Jury,  you  should  find  for  the  plaintiff.**  It 
is  contended  that  this  Instruction  la  erro- 
neous because  under  the  evidence  in  the  case 
the  Jury  should  have  been  instructed  that  the 
burden  of  proof  was  on  the  plalntUT  to  e»- 
tabllsh  the  fact  that  he  by  his  own  act  did 
not  contribute  to  the  Injury.  Such  Is  not  the 
law. 

Instruction  No.  IS,  given  by  tbe  court, 
was  devoted  to  advising  the  Jury  of  the  dif- 
ferent elements  of  damages  which  they  might 
consider  If  they  found  for  the  plaintiff,  and 
contained  this  language:  "You  should  al- 
low, not  only  for  damages  already  past,  [but 
for  all  damages  which  would  naturally  and 
reasonably  result  from  the  injury,  wbetber 
in  the  past  or  future]."  Complaint  la  made 
of  that  part  of  the  Instruction  Inclosed  In  the 
brackets,  because  It  is  allied  that  tbe  testi- 
mony was  that,  it  the  plaintiff  wore  a  trms 
that  would  fit  and  k^t  It  adjusted,  no  dan- 
ger or  inability  to  work  would  result,  from 
the  Injury.  It  Is  true  that  In  the  testimony 
of  two  physicians  they  gave  It  as  their  opin- 
ion that  a  truss  prop«rly  fitted  and  fc^t  ad- 
justed would  avoid  any  Inability  to  work: 
but  one  of  these  physicians  fitted  the  tru&t, 
which  the  plaintiff  wore  on  account  of  a  rup- 
ture whldi  be  claims  to  have  sustained  by 
reason  of  the  Injury  complained  of,  and  tbe 
plalnttfTs  testimony  was  to  tbe  effect  that 
after  he  had  sustained  the  Injnry,  and  while 
gearing  tbe  truss,  if  be  undertotA  to  pofoim 
manual  labor,  such  labor  would  came  pain 
near  the  injured  part,  and  be  woold  be 
obliged  to  desist  and  rest  But  pain  mraM 
follow  any  ezwtlon  <m  his  part,  and  in  our 
view  of  the  case,  It  would  certainly  have 
been  erroneons  not  to  taave  aobmlttBd  tbe 
question  to  tbe  Jury  snggested  by  tfie  Inatme- 
tlon  complained  of. 

In  this  Instruction  tbe  court  also  said  to 
the  jury:  "You  should  find  from  tbe  evi- 
dence how  much  money  plaintiff  would  ra- 
sonably  have  been  able  and  reasonably  ex- 
pected to  earn  If  he  had  not  been  injured,  as  al- 
leged, and  how  much  be  was  and  Is  and  will 
be  able  to  earn  with  bis  rednced  capacity 
resultit^  from  such  injury,  and  the  dlfleroMe 
between  these  two  amoonts  will  be  liie  meas- 
ure of  titils  element  of  his  damages."  Coun- 
sel inslBt  that  tbae  la  no  evidence  in  tbe 
record  as  to  tbe  amount  of  money.  If  any. 
plaintiff  made  before  bis  alleged  InJnry ;  nor 
Is  thae  anything  in  tiw  record  as  to  the 
amount  of  money  that  be  made  aftsrwards. 
and  that  the  portion  of  the  Instmetlon  Just 
quoted  Is  erroneous  for  ttiat  reason.  It  Is 
true  tiiat  the  evidence  is  not  rery  satis- 
factory on  that  branch  of  the  case.  Tbere 
Is,  however,  in  tbe  record,  evidence  of  wtast 
it  cost  the  plsintffl  to  live,  and  from  which 
I  the  jury  might  reasonably  Inter  tiiat  be  eam- 
1  ed  at  least  that  amount  prior  to  tbe  time  of 
his  Injury,  oat  of  bis  buslnen.  Ttat  Is 
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also  evidence  that  his  business  had  fall«i  off 
at  least  one-half  slnoe  the  Injury,  and  that  he 
had  been  nnable  to  give  his  business  such  at- 
tention as  it  deserved  since  the  Injury ;  and 
we  think  It  can  hardly  be  said  that  there  Is 
such  an  absolute  failure  of  proof  on  that 
branch  of  the  case  as  to  make  the  giving  of 
this  part  of  the  Instruction  erroneous. 

Instruction  No.  17  is  as  follows:  "Ton  are 
instructed  that  the  burden  of  proof  Is  upon 
the  plalnticr,  and  he  must  satisfy  you  by  a 
preponderance  of  all  the  material  allegations 
of  his  petition ;  and  If  you  find  that  the  evi- 
dence is  evenly  balanced,  or  If  It  prepon- 
derates In  favor  of  the  defendant,  then  your 
Terdlct  should  be  for  the  defendant"  It  Is 
said  that  the  instruction  Is  erroneous,  be- 
cause the  court,  evidently  through  an  Inad- 
vertence, omitted  the  words  "of  all  the  evi- 
dence" after  the  word  "preponderance"  In 
the  fourth  line  of  the  Instruction.  The  In- 
struction, however,  should  be  considered  as 
a  whole,  and,  when  so  considered,  the  pur- 
pose and  meaning  of  the  instruction  could  not 
be  misunderstood.  By  the  following  para- 
graph the  Jury  were  Instructed  as  to  the 
meaning  of  the  term  "the  preponderance  of 
the  evidence,"  concerning  which  instruction 
there  Is  no  complaint  We  think,  upon  the 
whole,  that  the  case  was  fairly  submitted  to 
the  Jury  by  the  instructions. 

As  to  the  complaint  that  the  verdict  and 
Judgment  are  contrary  to  law  and  excessive. 
It  is  sufficient  to  say  that  the  evidence,  in 
our  mind,  is  such  as  to  Justify  the  sub- 
mlBsion  of  the  case  to  the  Jury.  The  ques- 
tion of  whether  the  negligence  of  the  plaintiff 
was  the  proximate  cause  of  the  Injnry  was 
a  qnestioa  of  fact  to  be  anbmltted  to  the 
Jury;  and,  while  a  contrary  rerdlct  on  the 
evidence  wonld  donbtless  have  beoi  sustain- 
ed, the  oooit  is  not  Justified  tai  invading  the 
province  of  tbe  Jury,  and  ovortomlng  Its 
▼wdlct,  because  the  comt  ml^t  differ  In  its 
oonclnslons  of  fact 

We  recommend  that  ttia  jndgment  of  tbe 
district  court  be  affirmed. 

ALBBBT  and  DUFFIB,  Oa,  comsae. 

FEUB  CUBIABf.  For  ttie  reasons  stated  In 
tlie  foregoing  opinion,  tbe  Jadgmmt  of  the 
district  court  la  affirmed. 


8TATB  ez  rel.  SAUNDERS  T.  FINK, 

Coanty  Treasorer. 
(Supreme  Court  of  Nebraska.  Oct  6,  1906.) 

1.  Statutes— RUI.E  of  CoHsmioriON. 

Id  construing  a  statute,  an  tmperatiTe  rule 
is  that  effect.  If  possible,  must  be  given  to  every 
clause  and  part  of  tbe  statute. 

[Ed.  Note. — For  cases  In  point  >ee  vol.  44, 
Cent  Dig.  Statutes,  f  283. 

2.  Taxation— Tax  Sale  Cebtivicate—Salk. 

Section  26,  c.  75,  p.  502,  Laws  1903,  con- 
strued, and  held  not  to  authorize  the  sale  of 
tax  sale  certificates  owned  by  the  state,  or  by 
any  ooontv  or  dty,  for  less  tiian  the  amoont 


due  thereon,  and  that  the  amount  due  thereon 
Is  to  be  determined  by  adding  to  the  face  of 
the  certificate  interest  computed  at  tbe  rate 
provided  In  section  27  of  tbe  act 

(Syllabus  by  the  Ooort) 

Oommlndonars*  Opinion.  Department  No. 
2.  Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Trovqp,  Judge. 

Mandamus  by  the  state,  on  r^atlon  of  Wil- 
liam A.  Sannders,  agalnrt  Robert  O.  Flnk, 
as  traunirer  Douglas  county,  to  compel  re- 
spondoit  to  acc^t  relator's  bid  and  assign 
certain  tax  sale  cortiflcates  to  him.  From  a 
Judgmoit  denjing  the  writ,  r^tw  appeals. 
Affirmed. 

W.  A.  Saunders  and  Wharton,  Adams  & 
Morgan,  for  appellant  W.  W.  Slabaugh, 
John  P.  Breen,  w.  H.  Herdman,  and  A.  Q. 
BlllfA,  for  appellee. 

JACKSON,  O.  In  a  proceeding  by  the 
county  of  Douglas,  under  chapter  75,  p.  480, 
Laws  1908  (popularly  known  as  the  "Scaven- 
ger Law"),  the  dty  of  Omaha  on  the  24th  day 
of  March,  1905,  purchased  lots  16  and  16  of 
J.  B.  Riley's  subdivision,  au  addition  to  the 
city  of  Omaha ;  the  bid  of  the  dty  on  lot  IS 
being  *80.80,  and  lot  16,  $100.  By  the  de- 
cree under  which  the  property  was  sold  It 
was  determined  that  tbe  tax  on  lot  15 
amounted  to  $80.80,  and  on  lot  16  to  $315.84. 
The  county  treasurer  issued  certificates  to 
the  city  of  Omaha  according  to  the  pro- 
visions of  section  22  of  the  act  under  con- 
sideration; the  cwtlficate  covering  lot  15 
being  numbered  5,095,  and  the  one  covering 
lot  16  numlwred  3,898.  Proceeding  under 
section  32  of  tbe  act  the  county  treasurer, 
respondent  herein,  in  the  month  of  April, 
1905,  caused  notice  to  be  published  of  the  sale 
required  by  him  to  be  held,  commencing  on 
the  first  Monday  of  May,  and  included  In  the 
notice  the  certificates  Issued  to  the  city  of 
Omaha,  as  above  recited.  The  property  not 
having  been  redeemed  prior  to  the  sale,  the 
relator  bid  at  the  sale  for  tax  sale  certificate 
No.  5,096,  covering  lot  15,  the  sum  of  $75, 
and  for  tax  sale  certificate  No.  8,898,  cover- 
ing lot  16,  the  sum  of  $90,  and  at  the  same 
time  offered  to  pay  all  unpaid  subsequent 
taxes  on  both  lots.  There  were  no  other 
bidders  for  either  of  these  certificates,  un- 
less tbe  dty  of  Omaha  was  a  bidder,  con- 
cerning which  we  will  determine  later  In  this 
opinion.  The  respondent  refused  to  accept 
the  bid  of  tbe  relator,  and  thereupon  the  re- 
lator applied  to  the  district  court  of  Douglas 
county  for  a  writ  of  mandamus  to  compel  the 
respondent  to  accept  his  bid  and  assign  the 
two  tax  sale  certificates  in  dispute  to  him. 

In  the  petition  the  relator  set  out  In  full 
all  of  the  proceedings  of  the  county  of  Doug- 
las leading  up  to  the  sale  of  the  two  lota 
described,  the  sale  of  these  lots  to  the 
dty  of  Omaha,  and  the  issuance  of  the  cer- 
tificates therefor,  the  publication  of  the  notice 
In  April,  1906,  and  his  bid  for  the  two  tax 
sale  oertlflcates,  and  alleged:  "That  there 
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wen  DO  other  bidden  for  eltber  of  uld  cer> 
tlficates,  except  the  dtr  (tf  Omaba  pretended 
to  bid  the  ram  of  fsaso  for  certiflcate  No. 
6/106,  and  to  Ud  tlw  som  ot  flOO  for  ce^ 
tiflcate  No.  S^;  that  the  reUttra.  at  the 
time  of  making  said  bid,  tendered  cash  tbm- 
fw,  azid  offered  to  pay  all  taxes  not  covered 
by  the  certlflcatca  on  the  real  estate  cov- 
ered the  certlflcatea,  and  demanded  that 
said  bids  be  accepted  and  the  certlfleatea 
aaalgned  to  blm ;  that  the  county  treaaor^,  In 
violation  of  law,  refosed  and  declined  to  a(^ 
ctfit  the  bid  of  the  relator,  or  to  assign  the 
certlfleatea  to  blm,  but  pretended  to  accept 
flie  bid  of  the  city  of  Omaha,  altboni^  the 
ctty  of  Omaha  did  not  offer  to  pay  cash  there- 
for; that  the  carUflcates  ace  still  In  the 
possession  of  the  respondent;  that  the  re- 
lator was  the  hic^est  and  best  Udder  at  the 
sale^  and  the  only  one  that  offered  to  pay 
cash  for  said  certificates."  He  also  cbal- 
laged  the  right  of  the  city  to  bid  on  the  tax 
certlflcates,  and  the  right  of  the  resimnd- 
ent  to  accept  the  bid  of  the  city,  and  alleged 
that  be  had  no  interest  In  the  property,  ex- 
c^t  such  as  he  acquired  by  reason  of  his 
bids.  To  the  petition  the  respondent  de- 
murred. The  demurrtf  was  sustained  by 
the  district  court,  and  the  writ  refused,  and, 
the  relator  electing  to  stand  upon  his  peti- 
tion, tlie  case  was  dismissed.  The  relator 
appeals. 

The  contention  of  the  relator  Is,  flist,  that 
the  city  of  Omatia  could  not  become  a  bidder 
at  the  sale  for  the  tax  certificates  in  ques- 
tion; and,  second,  that,  as  he  was  the  only 
bidder  at  the  sale,  his  bid  should  have  been 
accepted  and  the  certlflcates  assigned  to  him. 
The  respondent  contends  that,  as  the  bid  of 
the  relator  did  not  cover  the  amount  due  on 
the  certlfleatea,  he  was  not  authorized  to  ac- 
cept the  bid,  and  for  that  reason  the  writ  was 
properly  denied.  The  questions  thus  present- 
ed call  for  a  construction  of  the  provisions 
of  section  20  of  the  act  under  which  the  pro- 
ceedings were  had.  This  section  is  as  fol- 
lows :  "Any  person  desiring  to  purchase  any 
certiflcate  of  tax  sale  owned  by  the  state  or 
by  any  county  or  city,  either  at  public  or  pri- 
vate sale,  may  secure  an  assignment  thereof 
by  paying  to  the  county  treasurer  the  amount 
due  thereon,  as  well  as  all  subsequent  taxes 
and  assessments  on  the  proper^  then  delin- 
quent: Provided,  a  premium  sale  may  be 
purchased  at  public  sale  for  less  than  the 
amount  of  the  decree  and  such  sale  shall  be 
subject  to  the  provisions  of  section  twenty- 
three.  Such  assignment  stiall  be  made  by  In- 
dorsement of  the  county  treaenrer  in  lils  of- 
ficial capacity,  coonterslgned  by  the  county 
clerk.  A  record  shall  be  k^t  of  rach  assign- 
ments by  the  county  treasurer  and  the  coun- 
ty clerk.  The  effect  of  such  assignment  shall 
be  to  vest  In  the  assignee  the  same  rights 
which  would  have  beea  secured  to  such  aji- 
slgnee  had  he  been  the  original  purchaser  at 
the  sale."  The  term  "premiam  sale,**  as 
naed  In  this  ac^  applies  to  sucb  saiea  as  are 


made  for  leaa  than  the  amoimt  of  tlw  decree. 

In  the  oonalderatkm  of  the  case  It  does  not 
seem  important  to  Inqnlre  Into  Uie  ri^t  of 
tBe  dty  of  Omaha,  to  become  a  Udder  at  the 
sale  of  the  tax  certificates,  maless  the  re- 
spondent Is  mistaken  as  to  the  rights  of  the 
rdator,  becanse,  if  the  contention  of  the  re- 
apondoit  la  correct^  It  was  tmoecessary  for 
the  dty  to  become  a  bidder  at  tbe  sale  In 
order  to  protect  Its  rl^ts.  We  shall  tbere 
fore  first  determine  as  to  the  contention  of 
the  respondent  In  tbe  constmctlon  of  a 
statato  an  imperative  mle  Is  that  ^ect,  if 
possible^  must  be  glvoi  to  evoT  daose  and 
part  of  the  stotnte.  Franklin  v.  Kell^,  2 
Neb.  79;  HcGann  v.  Mcfjennan,  2  Ndk  286; 
Union  Pacific  R.  B.  Go.  v.  BurUngtmi  *  BL  B. 
B.  Co.,  19  Neb.  S86>  27  N.  W.  23S;  State  ex 
reL  Berry  v.  Babcodc,  21  Neb.  599,  33  N.  W. 
247;  State  ex  reL  First  Nat  Bank  Bart- 
ley,  89  Neb.  803.  58  N.  W.  172,  23  L.  B.  A.  67; 
Mcintosh  V.  Johnson.  01  Neb.  S3.  70  N.  W. 
622.  In  the  oonstmctlon,  therefore,  of  sec- 
tion 26,  authorising  any  pawn  to  pnndiase 
tax  certificates  of  tax  sale  owned  by  the 
state,  or  by  any  county  or  city,  ^ect  should 
be  givoi  to  that  part  of  the  section  {n«cedlng 
the  proviso,  as  well  as  the  proviso  Itself,  and 
the  two  parts  should  be  harmonized,  if  pos- 
sible, so  that  neither  will  be  violated,  be- 
cause, If  It  may  be  said  that  there  is  an  ap- 
parent contradiction.  It  is  the  dnty  of  tbe 
court,  If  a  reasonable  constmctlon  can  be 
found  which  avoids  such  contradiction,  to 
adopt  such  conatroctltm.  Franklin  t.  Kell^. 
2  Neb.  79.  If,  therefore,  the  proviso  may  be 
construed  to  give  It  force  wltbout  changing 
or  modifying  the  plain  meaning  of  what  pre- 
cedes, then  such  construction  shonid  be 
adopted. 

By  that  part  of  the  section  preceding  the 
proviso,  the  relator  was  authorized  to  pur- 
chase tbe  tax  sale  eertiflcatee  at  either  pub- 
lic or  private  sale  by  paying  the  amoont  due 
thereon  and  all  subsequent  taxes.  EMdoit* 
ly  "the  amount  due  thereon"  was  the  face  of 
the  certificates,  with  interest  as  provided  by 
section  27  of  the  act ;  and,  keeping  in  view  the 
meaning  of  the  term  "prelum  sale,"  It  be- 
comes evident  at  once  that  the  amount  due  on 
the  certificates  might  differ  materially  from 
the  amount  due  on  the  decree,  as  it  did  in 
this  case.  With  tliat  distinction  in  mind,  the 
right  of  the  relator  may  readily  be  de- 
termined by  giving  effect  to  every  clause  and 
part  of  the  section  under  consideration.  He 
had  the  right  to  purchase  at  the  sate  tbe  tax 
certificates  in  dispute  for  the  amount  due  Uierfr 
on,  although  that  amount  might  be  less  than 
the  amount  of  tbe  decree.  To  hold  that  be 
had  any  other  or  greater  right  would  bo  to 
Indulge  In  conjecture  as  to  the  object  which 
tbe  Ijegislature  had  in  view;  and  no  audi 
conjecture  of  the  object  is  permissible,  nnlesi 
such  object  can  be  clearly  ascertained  from 
the  language  of  the  statute.  Nebraska  By. 
Co.  V.  Yan  Dusen,  6  Neb.  160.  It  seema  clear 
that  the  reapondieot  was  right  In  decUnlag 
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the  bid  of  the  relator^  and  In  refualng  to 
assign  the  certiflcatee  upon  sudi  bid. 

We  recommend  that  tbe  judgment  oC  flu 
district  court  be  affirmed. 

ALBERT  and  DtTTFIB,  CX3.,  concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  oC  the 
district  coort  is  affirmed. 


JOHNSON  COUNTT  CHAMBERLAIN 

BANKING  HOUSE  et  aL 
(Supreme  Court  of  Nebraska.  Oct.  6,  190S.) 

1.  GouKTisa— Rianr  to  Sdk. 

A  oountj  In  its  corporate  diaracter  is  a 
competent  and  proper  part?  to  sue  for  the  en- 
forcement of  all  contracts  and  obligations  in 
its  behalf,  unless  the  statute  expressly  provides 
otherwise.  This  right  Is  not  impaired  by  the 
fact  that  the  obU|mtion  may  be,  or  is  required 
by  law  to  be,  discharged  by  payment  of  a 
liquidated  sum  to  tbe  county  tnasurer,  or  to 
his  order,  upon  demand. 

[Ed.  Note.— For  cases  in  point,  see  tcL  IB, 
Cent.  Dig.  Counties,  S  34&] 

2.  CoBPOBATions— AonoH  on  Commaor-Au- 
TUOBITT  or  Aoam. 

A  petition  that  alleges  that  a  contract  of 
B  corporation  was  made,  executed,  and  deliver- 
ed by  It  by  Its  officer  ana  agent,  naming  bim,  is 
DOt  demurrable  on  the  ground  that  authority  by 
the  agent  doee  not  sufflclently  appear. 
(Syllabus  by  the  Coort) 

OommlBBioners'  Oplnl<m.  Departmrnt  Na 
1.  Error  to  District  Gonrt;  JtAnwin  OonntT; 
33abco<^.  Judge. 

Action  by  the  cmmty  of  Johnswi,  bj  VIA- 
•vmrA  StDthert  and  others,  as  commiealonerB, 
against  tbe  Chamberlain  Banking  House  and 
others.  Judgment  tor  defendants,  and  plain- 
tur  brings  mnar.  Reversed. 

Jay  O.  Moom  uid  Hugh  Lamaster.  tm 
plaintiff  In  error.  L.  C  Chapman,  J.  B. 
Douglas,  Frank  U  Dlnsmore,  8.  P.  Davidson, 
and  Ed  M.  TracT.  for  defendants  In  error. 

AMBB,  C  This  Is  an  action  against  the 
principal  and  sureties  upon  a  bond  Kcecuted 
pursnant  to  the  statute  to  secure  the  d^toslt 
of  moneys  by  the  treasurer  of  Johnson  county 
In  the  defoidant  bank.  Tbe  district  court 
sustained  a  demurrer  and  dismissed  the  ac- 
tion upon  tbe  tvo  grounds : 

First,  that  tbe  plaintiff  was  without  right 
to  maintain  suit  upon  the  instrument  for  a 
breach  of  Its  conditions,  upholding  the  conten- 
tion of  the  defendants  that  the  county  treas- 
urer, being  the  sole  official  custodian  of  coun- 
ty funds,  can  alone  prosecute  such  an  action. 
We  think  the  objection  Is  elearly  insufficient. 
The  statute  expressly  provides,  and  this  court 
has  repeatedly  held,  that  tbe  treasurer  Is  not 
tbe  custodian  of  and  is  not  responsible  for 
the  saffr-keeplng  of  qon^  deposited  in  a 
bank  pursuant  to  tbe  statute  if  the  bank 
has  given  a  iKind  as  the  law  prescribes.  In 
re  Stoto  Treasurer's  Settlement,  51  Neb.  116, 


70  N.  W.  582,  36  L.  R.  A,  74«;  County  of  Hall 
V.  Thomssen.  63  Neb.  787, 88  N.  W.  393.  When 
abankbas  executedsnch  abend  as  the  statute 
preecrlbes,  the  duty  of  tbe  treasurer  to  deposit 
the  public  funds  therein  becomes  an  impera- 
tive one,  performance  of  which  will,  if  neces- 
sary, be  compelled  by  mandamus  (State  v. 
Bartley,  39  Neb.  368.  68  N.  W.  172,  28  L.  a 
A.  67),  and  the  relation  between  tbe  bank  and 
the  county  becomes  the  ordinary  cue  of  debtor 
and  creditor.  We  think  that  neither  argu- 
ment nor  citation  of  authority  la  requisite 
for  the  support  of  the  proposition  that  the 
county  in  Its  corporate  capacity  is  a  compe- 
tent and  proper  party  to  sue  for  the  enforce- 
ment of  all  coDtracts  and  obllgatltms  in  Its 
behalf,  unless  tbe  statute  expressly  provides 
otherwise.  This  right  is  not  Impaired  by  the 
fact  that  the  obligation  may*  be,  or  Is  re- 
quired by  law  to  be,  dlsctaarged  by  payment 
of  a  liquidated  sum  to  the  treasure,  or  to  his 
order,  upon  demand. 

The  second  ground  of  demurrer  is  that  the 
bond,  a  copy  of  which  1b  set  out  In  tbe  peti- 
tion, was  signed  by  the  corporate  name  of 
the  principal,  **by  Charles  M.  Chamberlain, 
Cash.,"  and  it  la  urged  that  It  does  not  suffl- 
dently  appear  that  Chamberlain  had  author- 
ity to  execute  the  instrument  That,  how- 
ever, is  an  objection  to  be  made  by  answer 
and  evidence,  and  not  by  demurrer.  The  pe- 
tition allies,  to  substance,  that  the  corpora- 
tion, by  its  cashier,  made,  executed,  and  de- 
livered the  bond  for  the  uses  and  upon  the 
considerations  pleaded.  If  such  Is  the  fact, 
the  bank,  which  can  contract  only  by  Its 
agents.  Is  without  doubt  bound,  and  the  fact 
in  the  present  state  of  the  case,  stands  ad- 
mitted upon  tbe  face  of  the  record. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
tbe  cause  remanded  for  further  proceedings. 

LBTTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
tbe  foregoing  opinion,  it  Is  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  tartbet  proceed- 
ings. 


KINKEAD  V.  TURGBON  et  al. 
(Supreme  Court  of  Nebraska.  Oct.  5,  1905.) 

1.  Naviqahu  Watsbs  — Tutlb  to  Ban  ow 
SniBijf. 

The  title  to  the  bed  of  a  navigable  river 
to  Nebraska  Is  in  the  stoto,  and  the  rights  of  a 
riparian  proprietor  on  such  stream  are  bound- 
ed by  tbe  banks  of  tbe  river. 

[Ed.  Note.— For  cases  In  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  U  180,  184,  246.1 

2.  Same— Case  CamciSBn. 

^A"l,°^  2Sf'*e'  T-  Stricklett,  00  N.  W, 
650,  40  Neb.  792.  criticised. 

(Syllabus  by  tbe  Court) 

Commissioners'  Optoion.  D^rtment  Mo. 
1.  Error  to  District  Court,  Dakota  Oounty; 
Graves,  Judge, 
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Action  by  William  Klnkead  against  C.  W. 
TurgeoQ  and  others.  There  was  judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

John  T.  Spencer  and  R.  EL  Evans,  for  plain- 
tiff in  error.  J.  J.  McAllister,  for  defendants 
In  error  Turgeon.  Edwin  J.  Stason,  for  de- 
fendant In  error  Bra;.  J.  C  McConkey,  for 
defendant  In  error  Manb. 

OLDHAM,  C.  This  waa  a  suit  In  eject- 
ment, which  was  tried  to  the  court  and  a 
Jar;  on  the  following  stipulation  of  facts: 
"It  1b  hereby  stipulated  by  and  between  the 
parties  hereto:  That  the  plaintiff  Is,  and  in 
1876  was,  the  owner  of  bo  much  of  the  land 
described  In  his  petition  as  waa  above  the 
line  of  ordinary  high-water  mark  of  the  Mis- 
souri river  In  May,  1876.  That  In  May,  1876, 
the  Missouri  river,  which  Is  a  navigable 
state  boundary  river,  suddenly  abandoned  its 
permanent  channel  adjacent  to  plaintiff's 
said  land,  leaving  Its  former  channel  and 
forming  a  new  channel  by  suddenly  cutting 
through  a  neck  of  land  to  the  south  of  plain- 
tUTs  said  land.  That  all  the  land  In  contro- 
veraty  in  this  action  and  occupied  by  the  de- 
fendants, C.  W.  Turgeon,  V.  C.  Turgeon,  N. 
Turgeon,  Charles  Bray,  and  Caleb  Marsh,  at 
the  time  this  action  was  commenced  and  at 
the  present  time,  is  wholly  below  and  out- 
side of  the  ordinary  high-water  mark  of  the 
Missouri  river,  as  it  flowed  at  the  time  of 
said  sudden  change,  and  cut  off  the  perma- 
nent bed  of  said  river,  and  is  now  the  dry, 
abandoned  bed  of  the  said  river.  That  the 
lands  occupied  by  the  defendants  at  the  com- 
mencement of  this  action  and  at  the  present 
time  constitute  the  abandoned  river  bed  of 
the  Missouri  river  as  said  river  flowed  prior 
to  the  cut-off  In  1876,  being  that  part  of  said 
bed  between  the  center  of  the  channel  where 
said  river  then  ran  and  the  high  bank  of  the 
land  owned  and  occupied  by  the  plaintiff  on 
the  Nebraska  side  and  described  In  plaintiff's 
petition."  The  court  directed  a  verdict  for 
the  defendant.  There  was  judgment  on  the 
Terdlct,  and  to  set  aside  this  judgment  plain- 
tiff brings  error  to  this  court 

The  stipulation  of  facts  In  this  case  is  ex- 
ceedingly meager,  and  the  most  that  can  be 
gathered  from  it  Is  that  in  and  since  1876  the 
plaintiff  was  the  owner  of  riparian  lands  on 
the  Missouri  river,  a  navigable  stream ;  that 
by  a  sudden  change  of  the  channel  the  waters 
receded  from  plaintiff's  land  and  left  an 
abandoned  river  bottom  between  the  former 
bigb-water  mark  of  the  river  and  the  middle 
of  its  former  channel,  wlildi  Is  now  occupied 
by  the  defendanta  PlalntUTs  claim  to  the 
land  rests  sol^  on  the  doctrine  that  the 
riparian  owner  of  lands  bordering  on  the  Mis- 
souri river  takes  to  the  middle  thread  of  the 
stream,  notwithstanding  the  fact  of  its  navi- 
gability. Had  the  addition  to  these  lands 
been  formed  by  gradual  accretion  or  reliction, 
a  different  question  would  have  been  presmt- 
ed,  i^nce  even  the  riparian  owners  on  tide- wa tor 


rivers  at  common  law  took  the  allnvlon  form- 
ed by  slow  and  imperceptible  accretion.  But 
under  the  stipulation  the  lands  in  qoestlon 
were  admitted  to  have  l>een  formed  by  a  sud- 
den change  of  the  channel  of  the  river.  Con- 
sequently plaintiff's  claim  to  the  bed  of  tbe 
river  turns  on  his  rigbt  as  a  riparian  owner 
to  take  to  the  middle  thread  of  a  navigable 
river  that  bounds  his  land.  At  common  law 
the  title  to  tbe  bed  of  navigable  tide-watn 
rivers  is  in  the  king,  who  holds  It  In  trust  for 
his  subjects.  In  tbe  states  of  the  American 
Union  in  which  the  IQnglish  oaumon  law  pre- 
vails there  Is  a  conflict  of  opinions  in  tbe 
courts  of  last  resort  as  to  whether  tbe  title 
to  tbe  beds  of  fresh-water  rivers,  which  are 
navigable  in  fact,  remains  in  the  state  or  is 
in  the  riparian  owners  of  tbe  stream.  This 
conflict  arose  when  some  of  the  colonial 
courts,  and  later  ttie  8npr«ne  Court  of  tbe 
United  States,  made  a  departure  from  tbe 
cnnmon-law  test  of  nav^abliity  (that  It 
staonld  be  a  stream.  In  which  the  tide  ebbs 
and  flows,  or  an  "arm  of  the  sea"),  and  made 
the  test  a  practical  qnestlon  of  fact  as  to 
whether  or  not  the  stream  was  actually  navi- 
gated. When  this  departure  was  made,  the 
conflict  arose  In  tbe  dlflerrat  states  as  to 
what  rule  should  be  ai^lied  to  tbe  ownership 
of  tbe  beds  of  streams  whldi  were  navigable 
In  fact,  but  not  at  common  law. 

As  has  beoi  stated,  at  commtm  law  ibe  bed 
(tf  ft  river  In  which  the  tide  Qbbed  and  flowed 
was  held  by  tbe  king,  while  tbe  title  to  the 
bed  of  all  fresb-wator  rivers  was  iu  the 
riparian  owners.  Smne  of  the  American 
courts,  notably  Illinois,  ConnecUcnt,  Dela- 
ware, Georgia,  Kmtncky,  Maryland,  and 
Maine,  applied  the  doctrine  that;  aa  these 
fresh-watn  streams  were  noDnavIgable  at 
commtm  law,  tbe  common-law  rule  as  to  the 
title  to  tmsh-wato'  streams  shoiUd  bo/Sj,  and 
omseqnently  that  ea^  riparian  owner  took 
to  the  middle  thread  of  the  stream.  Adams 
V.  Pease,  2  Conn.  ^1;  Braxon  v.  Bresslw, 
64  111.  488.  488;  Delaney  v.  Boston,  2  Har. 
(DeL)  289;  Heodrlck  v.  Cook,  4  Oa.  241. 
The  opposite  view  fOusd  favw  in  iiie  ded- 
slons  of  the  Supreme  Courts  of  Pennsylvania, 
Iowa,  Missouri,  Kansas,  Minnesota,  Gallfor 
nia,  Nevada,  Arkansas,  Alabama,  Tmnesse^ 
Indiana,  and  others.  HcManns  v.  Garmldi- 
ael,  8  Iowa.  1;  Gatwrn  v.  Kazer,  2  Bin.  (Pa.) 
476 ;  Wood  v.  Fowlor,  28  Kan.  682,  40  Am. 
Bep^  880;  Lamme  v.  Buse^  70  Mo.  463; 
Bchurmder  v.  St  Paul  R.  B.  Go.^  10  Minn. 
82  (OIL  08),  88  Am.  Dec  B9,  aflbmed  In  Su- 
preme Court  of  the  United  States,  7  Wall 
272,  19  L.  Bd.  74;  Padcer  v.  Bird.  TL  CsL 
134,  11  Pac.  878;  Shoemaker  v.  Hatcb,  13 
Nev.  261;  Bullock  v.  Wilson,  2  Port  (Ala.) 
436;  St  Louis  R.  B.  Go.  v.  Bamaey  (Ark.) 
1SS.W.  981.8L.B.A.6B9,22  Am.  St.  Sep. 
190 ;  Elder  v.  Bnrrus,  6  Humi^  (Tran.)  35& 
867;  Balnbrldge  v.  Sherlock,  29'  Ind.  3U. 
96  Am.  Dec.  644  This  line  of  derisions  pro- 
ceeds on  the  theory  that  as  these  streanu. 
althou^  not  "arms  of  tbe  sea."  have  beoi 
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detennlned  to  lie  In  fact  navigable,  the  mle 
applicable  to  Uie  bed  of  navigable  tide-water 
streams  at  ccnunMn  law  ahonld  govern  tb^ 
and  tbat,  aa  tiw  beds  of  navigable  streams 
were  reserved  by  the  states  when  tbe  Ckm- 
stltntlon  of  the  United  States  was  adopted* 
tbe  title  to  the  beds  of  those  rivers  Is  in 
tbe  states.  The  Snineme  Court  of  the  United 
States  has  held,  in  Bam^  v.  Eeoknk,  94 
tJ.  S.  824,  24  L.  Bd.  224,  and  Packer  r.  Bird, 
137  U.  8.  661.  11  Sup.  Ct  210,  34  L.  Bd.  819. 
that  It  la  for  the  states  to  determine  the  qoea* 
tlon  of  the  title  to  the  beds  ot  these  rivers, 
as  between  itself  and  the  riparian  pro- 
prletOTB. 

It  Is  plain  that  we  stand  at  the  parting 
ot  the  ways  In  regard  to  the  dedslonB  of 
tbe  state  courts  of  this  eonntry  on  the 
-question  of  title  to  river  beds  of  tbe  class 
In  dlspnte.  It  is  also  aj^rent  that  each  of 
these  two  divergent  lines  ot  anthority  atart 
f  rcHo  a  basis  both  sound  and  sane,  and  that 
tbe  results  of  each  of  these  lines  of  de- 
-dslons  have  been  sanctioned  and  approved 
l>7  the  ftiproDDe  Oourt  of  the  United  States. 
It  then  devolves  npon  as  to  examine  care- 
C11II7  the  dedslons  of  oar  own  conrt,  and  de- 
termine from  them.  If  poeslblev  which  the 
dlvttgliig  paths  wa  shall  follow.  Hie  first 
decision  of  this  court  eaUed  to  onr  attention 
la  the  ease  <tf  Lanimera  v.  Nissan,  4  Neb. 
346.  This  was  a  dispute  over  tbe  lands  on 
the  banks  of  tbe  Miasouri  river,  clahned  as 
accretlMia  ity  alluvial  dqwslts.  The  case, 
however,  was  detormined  on  the  evidence, 
which  tended  to  tfiow  that  the  lands  bad 
not  been  fanned  as  altnvion  after  tbe  soi^ 
rej  tbe  genoral  govwnment  The  case 
also  Involved  a  question  of  meandered  lines, 
not  In  point  In  the  Instant  case.  The  next 
case  cited  is  BlaseU  v.  Fletcher.  19  Neb.  728, 
28  N.  W.  808.  This  was  a  controrersy  over 
ripaxlan  rights  on  a  nonnavlgable  atream, 
and  turned  on  a  question  of  fact  as  to 
whether  or  not  the  lands  claimed  were  fbrm- 
ed  by  accretion.  Tbe  qneatlon  of  riparian 
rights  waa  next  brought  before  this  court 
In  Wimoihom  et  al.  v.  Konnta,  23  Neb.  680, 
87  M.  W.  808;  8  Am.  St  Bep.  ISO.  There 
tbe  dispute  arose  ovor  tiie  cutting  of  timber 
frran  an  island  in  the  Platte  river.  While 
tbe  case  was  carefully  conaldered  and  tbe 
authorities  reviewed  by  tbe  court,  yet  tbe 
question  as  to  the  titte  to  the  bed  of  a  naviga- 
ble river  waa  not  In  lasne  and  In  no  way 
adverted  to.  Oonseqoently  this  case  Is  of 
little  asrtstance  In  reaching  a  conduslim. 
In  Oin  V.  Lydicfc,  40  Neb.  BOB,  09  N.  W.  104, 
again  tbe  qnestlon  was  aa  to  tbe  right  to 
accretloas  on  the  Bilasonrl  rivor,  when  the 
river  recedes  **slowly  and  Imperceptibly, 
lAanging  the  diannel  of  the  stream  and 
leavhig  tbe  land  dry  theretofore  covered  by 
water."  It  waa  held  that  tbe  allnvlcoi  so 
ftmned  belonged  to  tbe  riparian  ownw,  but 
that.  If  tbe  alteratlott  takea  place  suddenly, 
tbe  ownership  would  remain  according  to 
tbe  Anmer  bounda  This  case^  while  not  In 


point,  excludes  any  claim  to  the  land 
plalntlfl  in  tills  cause  of  action  on  the  doc- 
trine of  accretion.  The  next  case  (Bonvier 
V.  Stricblett,  40  Neb.  796.  B8  N.  W.  560)  was 
a  dispute  ovtx  an  Island  In  tbe  Hlesourl 
river  claimed  by  the  riparian  owner  as  an 
accretion  to  Ma  land.  A  Judgment  entered 
in  the  court  below  In  favor  of  the  defmdant 
was  afllrmed  by  this  court  In  reaching  tbe 
conclusion  mai^  authorities  are  quoted  In 
the  opinion  relative  to  tiie  charscter  of  tes- 
timony necessary  to  establish  the  formation 
of  land  by  accretion.  For  this  purpose  tbe 
decision  of  the  Supreme  Oourt  of  the  United 
Statee  in  County  of  St  Clair  v.  Lovlngston, 
2S  Wall.  4ev  28  L.  Ed.  09,  is  quoted  from, 
because  It  dlacnsaes  with  great  learning  tbe 
peculiar  character  of  the  Missouri  river 
with  reference  to  changea  In  its  channel. 
The  result  reached  by  the  c^lnion  waa  that 
tbe  evid«ice  in  tbe  case  th&i  contidered  was 
not  snffldent  to  show  that  the  Island  bad  been 
formed  by  accretion.  But,  plainly  by  some 
ov^slght,  it  is  Bald  in  the  first  lines  of  the 
tourth  paragraph  of  the  syllabus:  "Where 
tbe  middle  of  a  channel  of  a  stream  con- 
stitutes the  boundary  line  of  a  tract  of  land. 
*****  While  the  ayllabus  as  a  whole 
properly  states  the  law,  yet  so  Uiuch  of  it  aa 
seems  to  hold  that  the  title  to  lands  on  the 
banks  of  tbe  Missouri  river  extends  to  the 
middle  of  the  stream  Is  pmrely  obiter  dictum, 
and  unfounded  on  any  question  necessarily 
decided  in  the  opinion.  In  Clark  r.  Cam- 
bridge ft  Arapahoe  Irr.  ft  Imp.  Co.,  48  Neb. 
798,  64  N.  W.  239,  a  contest  between  a  mill- 
owner  and  an  irrigation  company  over  the 
watera  of  the  R^ubllcan  river,  Post,  J., 
speaking-  for  the  court,  clearly  indicated  his 
adherence  to  tbe  doctrine  that  the  titie  to 
the  beds  of  navigable  rivers  Is  In  the  state 
and  not  tbe  riparian  owners.  But  tbla 
question  was  not  adjudicated,  because  It 
was  held  that  the  B^ublican  river  waa  a 
nonnavlgable  stream  In  fact,  as  well  as  at 
common  law.  In  Crawford  Co.  v.  Hathaway, 
00  Neb.  764,  84  N.  W.  271;  Id.,  61  Neb.  317. 
85  N.  W.  808;  HL,  87  Neb.  826.  93  N.  W.  781. 
again  tbe  contest  was  between  a  mUlowner 
and  an  Irrigation  company  over  tbe  use  of 
the  waters  of  a  nonnavlgable  stream.  Tbe 
opinion  in  this  case  gives  a  very  thorongb 
and  Indd  discussion  of  the  law  of  running 
waters,  and,  while  tile  bed  of  a  navigable 
stream  was  not  to  hnue^  the  autiiw  clearly 
expressed  his  views  on  this  questl^  Citing 
many  authorities  for  his  position,  he  said: 
**WhlIe  this  subject  received  slight  attention 
in  Uie  case  <tf  OlariE  v.  Cambridge  Irrigation 
Co.,  sniffa.  It  was  not  determined,  aa  the  de- 
dsion  of  the  case  turned  on  another  p<dnt. 
As  to  navigable  streamy  the  doctrine  seems 
to  be  that  the  water  and  the  soli  tbereundOT 
belongs  to  the  state,  and  are  under  Ito 
sovereign^  and  domain.  In  trust  for  the 
pec^le,  and  cannot,  therefore,  be  tiie  subject 
ot  a  claim  of  property  therein  or  the  right 
to  the  use  thoreof  by  im  Adjotnlog  land- 
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owner.  When  the  government  In  Its  survey 
runs  meander  lines  along  the  banks  of  a 
stream  and  parts  with  Its  title  to  the  ad- 
joining land,  the  boundary  of  which  would 
be  the  high-water  mark,  then  It  would  seem 
permissible  to  classify  the  stream  as  naviga- 
ble, In  which  case  the  waters  thereof  and  the 
bed  therennder  would  belong  to  the  state, 
and  be  held  by  it  In  trust  for  the  people. 
The  waters  In  sncfa  streams  would  be  held 
to  be  publicl  jurist  and  not  subject  to  ripari- 
an claims  by  the  adjoining  landowner."  In 
McBride  V.  Wbitaker,  65  Neb.  137.  90  N.  W. 
066,  the  controversy  was  over  an  island  In 
the  Platte  river.  The  learned  Oommlssloner, 
who  wrote  the  opinion  in  the  case,  specifical- 
ly called  attention  to  the  fact  that  he  was 
only  determining  the  rights  of  the  llt^nts 
in  that  case,  from  which  no  Impression  sliould 
go  out  that  any  claims  of  the  state  to  the  bed 
of  the  Platte  river,  or  any  nnsurveyed  Island 
therein,  were  to  be  affected. 

While  it  is  probably  true,  as  contended  by 
counsel  for  plaintiff  in  error  before  us,  that 
there  has  never  been  a  final  adjudication  by 
this  court  of  the  rights  of  a  riparian  owner 
to  take  to  the  middle  thread  of  the  stream 
of  Qm  MisBoori  rivor,  yet  we  think  thiit  the 
language  used  In  rendering  the  opinions  in 
Clark  V.  Cambridge  &  Arapahoe  Irr.  &  Imp. 
COn  supra,  and  Crawford  Co.  v.  Hatta&way, 
supra,  leaves  little  reason  to  doubt  that 
Nebraska  slwald  be  added  to  the  list  of 
states  which  bold  that  the  title  to  the  beds 
of  fresh-water  rivers  which  are  navl^ble  in 
fact  Is  In  the  state,  and  that  the  right  of  the 
riparian  owner  is  bounded  by  the  banks  of 
the  stream. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

AMES  and  IiETTON,  00.,  orateor. 

PER  CCRIAH.  For  the  reasons  given 
in  the  fbregolng  opinion,  the  judgment  of  the 
district  court  Is  affirmed. 


JESSBN  et  aL  V.  WILHim 
(Supreme  Court  of  Nebradu.  Oct.  6^  1905.) 

1.  INTOXICATINO    LiqUOBS  —  LlABtUTT  OW 

Selleb. 

One  aelline  Intoxicating  liquor  Is  liable, 
not  only  for  the  actual  results  of  the  sal?, 
bat  fbr  all  damages  growing  out  of  the  dis- 
qualification resulting  from  Or  contributed  to 
by  such  sale,  without  reference  to  the  time 
through  which  such  dlsquallficatiOD  may  con- 
tinue. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  St  453-4S8.] 

2.  Sake— AcnoH  na  Damaobs— Qubbtiok 

FOB  JUBT. 

Where  a  husband  becomes  an  habitual 
drunkard,  and  abandons  his  family,  and  ceases 
to  provide  for  its  support,  whether  such  loss  of 
support  is  permanent  or  otherwise  Is  a  question 
of  fact  for  the  jury. 

3.  Same— Mitigation  or  Dauaoes— DivoBCX 
Proceedings. 

In  an  action  by  a  wife  to  recover,  in 


half  of  herself  and  dilldren,  for  damage  on  ac- 
count of  the  sale  of  Hquor  to  her  husband,  in 
consequence  of  which  sales  be  has  become  an 
habitual  drunkard  and  has  atwuidoDed  his  fami- 
ly, the  deCsndant  la  not  entitled  to  show  in 
mitigation  (kE  damages  that  the  wife,  rinoe  aocli 
abandonment,  has  c(Hnmenced  pracieedlngs  fbr 
divorce. 

4,  New  l^iAi.  — Newlt  Disoovcbxd  Bn- 
DiNcn— AmoAViT— SDrFicisncT. 
Affidavits  in  sumwrt  of  a  motion  fbr  a  new 
trial  on  the  grouna  of  newly  discovered  evi- 
dence, which  state  that  the  defendant  had 
used  reasonable  diligence  to  discover  such  testi- 
mony before  the  trial,  but  which  fail  to  stau 
the  facts  oonstitnting  such  diligence,  are  in- 
sufficient 

[Ed.  Nots. — ^For  eases  In  point,  sea  t6I.  37. 
Cent  Dig.  New  Trial,  |  SIO] 

(Syllabas  by  the  Court) 

CommlsaloDers*  Opinion.  Department  Na 
2.  Error  to  District  Cour^  Lancaster  Gonnty ; 
Cornish,  Judge. 

Action  by  Caroline  M.  Wtlhlte  against 
J.  Peter  Jessen  and  others.  There  was  Judg- 
ment for  plaintiff,  and  defendanta  bring 
error.  Affirmed. 

J.  a  Strode.  E.  F.  Pettis,  and  E.  J.  Unr- 
fln  for  plalntUAi  In  oror.  Stewart  &  Mnn- 
ger,  for  d^endant  In  errw. 

ALBERT,  C.  This  action  was  brought 
by  Caroling  M.  WUblte,  in  her  ovrn  behalf 
and  in  behalf  of  her  three  minor  children, 
against  J.  Peter  Jessen  and  Henrj  Gies, 
saloon  keepers,  and  the  American  Bonding 
Company,  surety  on  their  license  bonds,  to 
recover  for  damages  alleged  to  have  be«i 
sustained  hy  the  plaintiff  and  her  childrai 
by  reason  of  sales  of  Intoxicating  llqaors  to 
the  husband  of  the  plaintiff  and  the  father 
of  said  children.  It  Is  charged  in  the  peti- 
tion that  on  or  about  the  15th  day  of  April, 
1902,  and  from  that  day  thereafter  until 
April  15,  1008,  the  defendant  saloon  keeptts 
sold  and  fumlabed  the  said  husband  intoxi- 
cating liquors,  and  thereby  caused  him  to  be- 
come an  habitual  drunkard,  and  that  from 
the  ISth  day  of  April.  1903,  until  August  1. 
1003,  the  defendant  Jessen  contlnoed  to  fur- 
nish said  husband  with  Intoxicating  liquors 
in  sufficient  quantities  to  cause  bis  intoxica- 
tion, whereby  he  became  an  habitual  drunk* 
ard.  It  Is  further  charged  that  by  reason 
of  hia  habitual  drunkenness  said  James  A 
Wllfalte  was  rendered  unfit  to  labor  and 
carry  on  his  business,  and  It  has  caused  him 
to  squander  his  earnings  and  rendered  bim 
unable  and  Incapable  to  furnish  the  plalntUT 
and  her  children  any  support,  and  caused 
him  to  abBC<md,  abandon,  and  desert  bis  said 
family,  and  thereby  deprive  his  family  of 
his  earnings,  support  and  maintenance. 
The  action  was  commenced  in  1003,  and  at 
the  time  the  oldest  child  of  the  plaintiff 
was  13  and  the  youngest  8  years  of  age  The 
evidence  shows  that  the  plaintiff  was  mar- 
ried to  her  husband  and  resided  with  him  In 
the  state  ot  Kansas  and  until  the  spring  ot 
1902.  when  he  came  to  the  city  of  Lincoln, 
In  this  stat^  where  he  found  employment  as 
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a  stone  maeoa  Be  resided  vlth  hli  faml^ 
In  this  state  tor  Bomethlng  more  than  a  year, 
when  tae  absconded  and  abandoned  his 
family.  It  snffldently  appears  that,  al- 
ttiongta  be  occaslanalty  drank  to  excess  be- 
fore oomlnff  to  Lincoln,  be  spent  bis  eren- 
ings  at  taome^  was  Und  to  his  family,  and 
contributed  from  $50  to  |80  a  numth  to  tb^ 
support,  and  bad  an  earning  -capoidty  of 
about  I4.B0  per  day,  and  tbat  be  brought 
with  blm  to  Lincoln  Bometblng  like  $SEO  In 
money.  Kwrtly  after  his  arrival  In  Lincoln 
be  began  to  fireqnent  the  saloons  of  tbe  de- 
fendants Jessen  and  Gles,  and  to  drink  to 
excess,  and  In  consequence  became  on  habitu- 
al drunkard,  unfit  to  work  or  follow  bis 
trade,  lind  In  consequence  oontrlbnted  prac- 
tically notblng  to  the  support  of  bis  family, 
and  since  bis  abandonment  of  bis  fomlly 
has  contributed  nothing  whatever  to  their 
support,  and  the  plaintiff,  altbougb  she  has 
made  diligent  Inquiry,  has  been  unable  to 
ascertain  his  whereabouts.  The  $260  which 
be  brought  with  him  to  Lincoln,  as  well  as 
$25  which  he  borrowed  and  for  which  he 
pledged  the  household  fnmlture  as  security, 
was  squandered  In  drink.  At  the  date  of  the 
trial  he  wasabontSdyearsof  aga  Thejury  re- 
turned  a  verdict  for  the  full  amount  claimed, 
but  the  court  ordered  a  remittitur  of  $1,000, 
which  was  entered,  and  Judgment  was  given 
for  $4,000.   The  defendants  bring  error. 

Tbat  the  evidence  Is  sufficient  to  sustain 
a  verdict  In  favor  of  the  plaintiff  Is  tacitly 
conceded,  but  tbe  defendants  contend  that 
tbe  Judgment  Is  excessive,  and  their  conten- 
tion on  this  point  la  thus  summed  up  In  their 
brief:  "We  contend  that  tbe  defendants 
Jessen  and  Gles  would  not  be  liable  In  dam- 
ages for  making  Wlltalte  a  drunkard,  but 
only  for  the  loss  of  the  means  of  support 
during  the  period  they  continued  to  furnish 
him  liquors.  This  period  of  time  was  less 
than  18  months."  We  do  not  believe  that 
contention  can  be  upheld,  in  view  of  the  ctm- 
Btrnctlon  which  this  court  has  heretofore  placed 
on  that  portion  of  our  liquor  laws  relating  to 
civil  damages.  In  Wardell  v.  McOonnell,  23 
Xeb.  152,  36  N.  W.  278,  the  court,  referring  to 
the  traffic  In  Intoxicants,  said:  "If  such  sale 
Is  made,  tbe  person  making  it  is  not  only 
liable  for  the  actual  results  of  that  sale,  but 
liable  for  all  damages  growing  out  of  the 
disqualification,  without  reference  to  the 
length  of  time  through  which  It  may  continue." 
In  Stahnka  v.  Kreltle.  66  Neb.  829,  92  N.  W. 
1042,  tbe  following  language  of  Mr.  Commis- 
sioner Ames  was  approved  by  the  court :  "One 
who  has  converted  another  from  a  sober 
and  Industrious  life  Into  an  habitual  drunk- 
ard is  responsible  for  all  tbe  financial  losses 
due  to  his  act,  including  those  caused  by  the 
subsequent  thriftless  and  dissipated  career 
of  his  victim,  directly  resulting  therefrom." 
When  damages  result  from  the  sale  of  In- 
toxicating liquors,  everyone  who  contributes 
to  such  result  Is  a  wrongdoer,  and  liable. 
Elsbbre  r.  Schuyler,  IS  Neb.  661.  20  N.  W.'29; 


McClellan  v.  Heln,  15  Neb.  000^  H  N.  W 
120,  and  cases  dted. 

It  is  true  that  In  this  case  the  defendant 
saloon  keepers  did  not  transform  tlie  hus- 
band from  a  sober  man  Into  an  habitual 
drunkard,  because  he  was  more  or  less  addict- 
ed to  the  excessive  use  of  lnt<»Ucants  before 
they  sold  to  falm.  But  they  did  take  up  the 
work  when  others  bad  left  off,  and  as  a  re- 
sult of  their  sales  his  appetite  for  strong 
drink  was  fed  and  encouraged,  until  he  was 
transformed  from  a  man  who,  although  ad- 
dicted to  the  excessive  use  of  IntoxlcatlDg 
drinks,  was  kind  to  his  family  and  supported 
them  by 'working  at  his  trade,  to  one  who  be- 
came unfit  for  work,  contributed  practically 
nothing  to  the  support  of  his  wife  and  chil- 
dren, and  who,  r^rdless  of  the  ties  of  nature, 
abandoned  his  family  and  became  a  vaga* 
bond.  Whether  such  conditions  will  contin- 
ue seems  to  be  purely  a  question  of  fact  for 
the  jury,  to  be  determined  from  oU  the  facts 
and  circumstances  In  evidence.  And  we  are 
satisfied  from  the  rec<Hrd  In  this  case  that 
the  Jury  were  fully  warranted  In  finding 
that  the  plaintiff  and  her  children  were  per- 
manently deprived  of  the  means  of  support 
which  4he  husband  would  have  furnished, 
but  for  bis  habitual  drunkenness.  That  being' 
true.  In  view  of  bis  age,  bis  earning  ca- 
pacity before  the  defendants  began  to  sup- 
ply him  with  liquors,  and  the  other  facts  and 
circumstances  shown  in  evidence,  a  Judg- 
ment of  $4,000  cannot  be  regarded  as  excess- 
ive. 

Our  attention  has  be^  called  to  Roberts 
V.  Taylor,  19  Neb.  184,  27  N.  W.  87,  where, 
on  a  state  of  facts  In  many  respects  similar 
to  those  Involved  in  the  case  at  bar,  on  a 
Judgment  of  $995.66^  this  court  ordered' 
a  remittitur  of  all  in  excess  of  $700.  But 
that  case  differs  from  the  present  In  two  Im- 
portant particulars;  There  tbe  husband 
BtlU  continued  to  reside  with  his  family 
and  to  contribute  to  some  extent  to  their 
support  His  earning  capacity  was  but  $1.50 
per  day.  In  the  case  at  bar  tbe  husband, 
whose  earning  capacity  was  $4.60  per  day, 
has  abandoned  his  family  and  contributes 
nothing  to  their  support  Besides,  It  would 
appear  that  In  tbe  former  case  the  court 
was  Influenced  to  some  extent  by  the  fact 
that  a  portion  of  the  time  the  liquor  was 
furnished  with  the  wife's  consent  In  this 
case  it  does  not  appear  that  the  wife  con- 
sented to  any  of  the  sales  of  liquor  to  her 
husband,  and.  If  she  had,  under  Gran  v. 
Houston,  46  Neb.  815,  04  N.  W.  246,  decided 
long  after  tbe  Roberts.  Case,  It  would  be  no 
defense. 

The  evidence  shows  that  some  time  after 
the  husband  deserted  his  family  the  plain- 
tiff instituted  a  suit  for  divorce  on  the 
grounds  of  drunkenness  and  nonsupport  This 
suit  was  pending  when  the  case  at  bar  was 
.tried,  and  there  Is  evidence  tending  to  show 
tbat  the,  plaintiff  would  not  live  with  her 
husband,  even  if  be  should  return  sober. 
The  tollowlnff  Instruction,  based  on  tbe  ft>re- 
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sotng  eTldence,  was  teDdered  by  Oa  defend- 
ftDts:  "The  Jnry  are  Instructed  ttut  if  ycm 
find  from  the  evidence  that  tbe  plaintiff 
bas  commenced  an  action  for  dlrorce  agataut 
her  husband,  James  A.  WllUti^  and  yon 
farther  find  from  the  erldmce  that  she 
would  not  live  with  faint  again  under  any 
drcttmstances  as  his  wife,  If  be  should  re- 
turn to  her,  then  joa  cannot  allow  her 
damages  for  the  loss  of  the  means  of  sup- 
port beyond  tbe  date  of  tbe  Gonunencement 
of  such  action  for  dlvorca"  'Tba  Inatractkm 
was  properly  refused.  The  action  is  not  for 
damage  for  the  loss  of  the  society  and  com- 
panionship of  tibe  husband,  but  fbn  damages 
to  the  means  of  support  of  the  plalntllf 
and  lier  cblldroL  If  they  have  been  penna- 
nently  deprived  of  bis  support  and  the  jnry 
were  warranted  in  finding  that  they  were, 
the  sentiments  tlie  plaintiff  may  eitertaln 
toward  lier  husband  at  tills  time,  as  well  as 
her  speculations  as  to  whether  she  would 
recdve'  him  should  be  return  sob«r,  are 
wholly  Immaterial. 

Another  contenticm  of  tbe  deftadants  is 
that  tbehr  motions  toe  a  new  trial  on  tin 
ground  of  newly  dlscoTored  eTldence  were 
ovennled.  Tbe  motions  are  supported  by 
aflldarlts.  The  alleged  newly  dlscorered 
erldraoe  relates  to  tbe  habits  of  the  plain- 
tUTs  husband  b^re  coming  to  lincoln.  All 
these  affldarita,  with  tbe  possible  exception 
of  two,  Instead  of  setting  out  tlie  particular 
eBorta  which  had  been  made  to  procure  the 
evidence  for  use  at  the  trial,  aver  the  bare 
conclusion  that  tbe  d^endants  had  used 
due  diligence,  and  were  clar^  Insufficient. 
Ooracke  v.  HIntz,  IS  Meb.  300,  U  N.  W.  379; 
Tomer  v.  Doismore.  8  Neb.  884,  1  N.  W.  815; 
Heady  v.  Elshbum,  8  Neb.  288.  Tbe  two 
affidavits  mentioned  as  possible  Kcc^tions 
w«ce  made  by  one  of  the  defendants  and  his 
attorn^,  and  show  ot  themselves  that  tbe 
affiants  were  informed  before  tbe  trial  where 
the  husband  liad  resided  with  bis  family  tie- 
fore  coming  to  Lincoln,  and  that  they  were 
put  in  possession  of  Informatlim  whidi,  It 
they  bad  used  It  with  reasonable  dlU- 
gencey  would  have  led  to  tbe  discovery 
the  evidence  which  they  now  claim  would 
be  forthcoming  on  another  trial.  A  new 
trial  on  the  grounds  of  newly  discovered 
evidence  is  mly  allowable  when  ancb  evi- 
dence "could  not,  with  reasonable  diligence, 
have  been  discovered  and  produced  at  the 
trial."  As  reasonable  diligence  was  not 
shown,  tbe  motion  was  properly  overruled. 

Complaint  Is  made  ia  certain  inatmctiona 
given  by  the  court  oa  its  own  motion,  but 
such  complaint  is  disposed  of,  we  tliink,  by 
what  bas  been  said  with  respect  to  tbe  de- 
fendants' first  contention. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  tlie  district  court  be  affirmed. 

DUFFIB  and  JACKSON,  00.,  concur. 

FEB  CtTRIAai.  For  tbe  reasons  stated 
in  the  foregoing  opinion,  tbe  judgmoit  of 
tbe  district  court  is  affirmed. 


WAI/TBBS  v.  CHICAGO,  B.  A  Q.  R.  CO. 

(Supreme  Court  of  Nebraska.   Oct.  S.  190S.) 

Inburahce— Railwat  Relief  Depabtmkxt- 
Waives  of  Benefits. 
When  tbe  certificate  of  membership  in  i 
railway  relief  dq>axtment  exprcaaly  provida 
that  toe  indemni^  therein  provide  shall  t« 
waived  or  forfeited  by  an  action  for  damaces 
against  tbe  railway  company  itself,  the  tenu 
of  the  contract,  and  not  the  seneral  mlea  of 
law  relative  to  the  dectlon  of  remedies:,  will 
determine  tlie  eonsequemxs  of  soidk  an  elec- 
tion. 

(SyllaboB  by  the  Court) 

Commissioners'  Opinion.  D^MutnooitNa  L 
Error  to  District  Court  Bed  Willow  Coob- 
ty;  Orv,  Judge. 

Action  by  Mary  A.  Walters  against  tint 
Chicago,  Burlington  ft  Qulnt^  Bailroad  Coia- 
pany.  Judgment  for  defendant;  axid  plaintiC 
brings  error.  Affirmed. 

J.  F.  Cordeal.  C  N.  Boyle,  and  Berge. 
Uomlng  ft  Ledwith,  for  plaintiff  In  error. 
W.  S.  Madan,  J.  W.  Deweeae^  and  F.  n  Bish- 
op, for  defeodant  in  error. 

.  AMBS.  C.  There  la  no  dispute  of  fact,  and 
but  a  single  question  of  law.  involved  In  tliis 
case,  which  is  a  iKoceedlng  In  mOT.  for  Uie 
revosal  of  a  Judgment  for  tbe  dtfteidant  Id 
the  district  court  The  action  is  against  tbe 
relief  or  insurance  departmoit  of  tbe  defend- 
ant company  for  a  recovery  bj  a  bai^tdoiy 
named  In  a  cartiflcale  of  manborataip  on  ac- 
count of  the  aodd^tal  death  of  a  member. 
I  and  was  submitted  at  the  trial  vptm  a  stip- 
ulation of  facta  of  wlilch  tbe  following  is  a 
copy: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  plaintiff  and  tbe  defendant  in  tbe 
above-entltied  action:  (1)  Tliat  the  defend- 
ant, tbe  Chicago,  Burlington  ft  Qnlncy  Bail- 
way  Company,  is  a  corporation  duly  «gaD- 
Ixed  and  existing  under  tbe  lawa  of  tbe 
state  of  Iowa,  and  tliat  as  sucb  It  has  pos- 
session and  control  of  the  lines  of  railroad 
formerly  owned  and  controlled  by  tbe  Chi- 
cago, Burlington  &  Qulncy  Ballroad  Com- 
pany, running  from  Cldcago  through  tbe 
states  of  Illinois,  Iowa,  Nd>radca,  and  Mk- 
where.  That  there  exists  In  omnectton  wltb 
said  railway  company  wliat  is  known  as  tbe 
Burlington  Voluntary  Belief  D^mrtmeot 
originally  organized  by  the  employes  of,  and 
in  connection  wltb,  tbe  Chicago,  Burlington  ft 
Qulncy  Ballroad  Company,  and  that  the  de- 
fendant raUway  company  has  succeeded  to  all 
the  obligations  and  liabilities  of  the  said  rail- 
road company  in  connection  with  said  relief 
department,  and  la  responsible  for  any  and  all 
oblations  and  liabilities  of  said  ralbwaS 
company  under  tbo  same  terms  and  eoodl- 
tions  of  contracts  of  memb»s  in  tiie  said  w- 
lief  d^artment  as  they  exist  with  tbe  rait 
road  company.  (2)  That  on  tbe  23d  day  vl 
September,  1897,  said  Burlingbm  Belief  De- 
partment issued  and  delivered  to  one  Ed- 
ward Walters  Its  certificate  No.  410,901,  which 
is  attacbed  hereto  as  a  part  liereot  marked 
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'Exhibit  A.*  That  aald  SdwarA  Walters 
was  a  memb«  of  the  Burlington  Yoluntary 
Belltf  Dcspartment  In  good  standing  at  the 
time  of  his  death.  That  he  waa  killed  bj  an 
engine  and  cars  operated  by  the  Chicago.  Bur- 
lington it  Quinc7  Railroad  Company,  while 
an  employfi  of  said  company,  on  the 
Gth  day  of  October.  1803.  That  the  de- 
ceased at  the  time  of  bis  death  left  no  widow 
or  issne  or  father,  bnt  did  leave  snrvlTlng 
blm  his  mother,  the  plaintiff  hertfn,  as  his 
beneficiary  mider  the  terms  and  conditions 
of  his  membership  In  said  relief  department. 
(3)  That  under  the  contract  and  rules  and 
regulations  goTOulng  the  monbersbtp  of  said 
Edward  Waltors  be  became  a  mernb^  of  the 
second  class,  and  his  braeflciary  was  entitled 
to  a  death  ben^t  in  the  sum  ct  f500,  In  ac- 
cordance with  the  terms  of  said  contract  and 
the  rules  and  regulations  governing  his  mem- 
bership. (4)  That  a  copy  of  the  regulations 
of  said  relief  d^artment  Is  attached  hereto, 
marked  'Exhibit  B,'  and  made  a  part  hereof. 
That  the  certificate  of  membership  In  said 
relief  d^wrtment  was  issued  to  said  Edward 
Waltws,  upon  an  application  made  and  ex- 
ecuted by  blm  in  the  form  as  prescribed  by 
section  33  of  the  regulations,  a  copy  of  which 
application  Is  hereto  attached  and  made  a 
part  hereof,  marked  'Exhibit  C*  (S)  That 
the  plaintiff  was  on  the  19th  day  of  June, 
1899,  duly  appointed  administratrix  of  the 
estate  of  Edward  Walters,  deceased,  and 
thereafter,  to  wit,  on  or  about  the  Ist  day  of 
March.  1900,  the  plaintiff  as  such  adminis- 
tratrix commenced  an  action  In  the  district 
court  of  Greeley  county.  Neb.,  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany, to  recover  the  sum  of  $6,000  as  damages 
sustained  on  account  of  the  death  of  her  said 
eon,  Edward  Walters.  That  said  cause  was 
removed  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  and  was 
there  tried  ou  Its  merits.  That  on  said  trial 
it  was  pleaded  and  proved  by  the  defendant 
that  it  was  In  no  wise  responsible  or  liable 
to  the  plaintiff  In  said  action  In  damages  by 
reason  of  the  death  of  the  said  Edward 
Walters,  and  on  the  24th  day  of  October, 
1000,  judgment  was  duly  rendo-ed  In  said 
action  In  favor  of  the  defendant  therein  and 
against  the  plaintiff  therein,  finally  and  con- 
clusively determining  and  adjudicating  that 
the  said  defendant  was  not  r^ponslble  or 
liable  in  damages  for  the  death  of  said  Ed- 
ward Walters,  and  that  the  plaintiff  bad  no 
legal  right  to  recover  any  damages  what- 
ever from  defendant  by  reason  of  bis  death, 
and  that  the  said  defendant  should  go 
bence  without  day  and  recover  of  the  plaintiff 
therein  Its  costs  expended  In  said  cause. 
That  an  appeal  was  duly  taken  from  said 
judgment  by  the  plaintiff  as  administratrix 
of  the  estate  of  Edward  Walters,  deceased,  to 
the  Supreme  Court  of  the  United  States,  and 
on  <ff  about  the  14th  day  of  April,  1902,  the 
judgment  of  the  lower  court  was  affirmed  by 
the  Supreme  Court  of  the  United  Qtatw 


(22  Sup.  Ot  941,  46  L.  Bd.  1206).  and  a 
judgment  ra  mandate  rendered  In  the  Cir- 
cuit Court  of  the  United  States  for  the 
District  of  Nebraska  sgalnst  the  plaintiff  for 
costs,  in  said  proceedings.  That  said  judg- 
ment has  never  betm  vacated,  set  aside,  can- 
celed, or  modified  In  any  way,  and  still 
stands  In  full  force  and  ^ect  as  a  valid 
adjudication  of  a  claim  of  plalntlfl,  as  ad- 
ministratrix. In  that  proceeding  to  recover 
damages  against  the  said  railroad  company. 
(6)  No  judgment  t<a  damages  by  reason  of 
the  death  of  -  said  Bdwsrd  Waltos  has  been 
rendwed  In  any  action  In  said  federal  court, 
or  any  other  court,  against  the  defendant  and 
In  favor  (rf  the  plaintiff.  (7)  That  no  de- 
mand was  eves  made  by  this  plaintiff,  or  any 
<me  for  her.  fer  the  payment  of  the  death 
benefit  provided  In  said  contract  of  monber- 
shlp,  until  after  the  final  adjudication  of  the 
said  actt(Hi  brought  by  the  administratrix  of 
said  estate  for  damages  as  above  set  forth, 
and  no  death  benefit  has  ever  betfi  paid 
the  defendant  company  ot  Its  snccessw,  on 
account  of  the  death  of  said  Bdward 
Walters.- 

The  clause  in  the  regulations  of  the  depart- 
ment mentioned  as  Exhibit  B  In  the  foregoing 
stipulation,  and  upon  which  the  defendant  re- 
lies, and  which  the  lower  court  adjudged  as 
in  the  circumstances  of  the  case  a  sufficient 
defense.  Is  as  follows :  "If  any  suit  shall  be 
brought  against  the  company,  or  any  other 
company  associated  therewith  as  aforesaid, 
for  damages  arising  from  or  growing  out  of 
injury  or  death  occurring  to  a  member,  the 
benefits  otherwise  payable  and  all  obligations 
of  the  relief  d^artment  and  of  the  company 
created  by  the  membership  of  such  member 
Id  the  relief  fund  shall  thereupon  be  for- 
feited, without  any  declaration  or  other  act 
by  the  relief  department  or  the  company. 
•  •  •"  The  Ingenious  argument  of  coun- 
sel for  the  plaintiff  In  error,  succinctly  stated, 
is  this:  It  is  a  settled  rule  of  law,  estab- 
lished by  the  decisions  of  this  and  many  other 
courts,  that  the  doctrine  of  the  election  of 
remedies  is  Inapplicable  In  an  Instance  In 
which  the  facts  alleged  or  the  nature  of  the 
obligation  asserted  In  the  former  and  latter 
suits  are  not  mutually  Inconsistent  Hence, 
it  Is  argued,  using  the  circumstances  of  the 
present  litigation  for  an  illustration,  the 
plaintiff  had  a  right  to  recover  either  from 
the  railway  company  or  from  the  relief  de- 
partment upon  the  facts  which  are  agreed  In 
the  stipulation  to  have  occurred,  and  the 
single  additional  fact  of  negligence  alleged 
in  the  unsuccessful  suit  against  the  former 
Is  supplemental  to.  but  in  no  respect  or  par- 
ticular Inconsistent  wlUi,  all  or  any  of  such 
agreed  facts,  and  the  rule  Is  Invoked  that 
in  the  absence  of  such  inconsistence  one  Is 
not  barred  of  his  real  remedy  merely  be- 
cause he  has  mistakenly  sought  the  use  of 
one  to  which  be  was  not  entitled  or  which 
the  law  did  not  give  him.  About  these  rules 
Of  law  there  la  no  dispute  or  doubt,  but  we 
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think  that  the  ar^ment  of  counsel  is  fal- 
lacious and  that  the;  are  Inapplicable  to  this 
case.  It  Is  true,  as  has  been  held  by  this 
court  In  cases  cited  by  counsel,  that  upon  the 
happening  of  an  accidental  Injury  or  death  to 
a  member,  for  which  his  certificate  provides 
Indemnity,  he  or  his  beneficiary  baa  an  elec- 
tion whether  such  indemnity  shall  be  de- 
manded from  the  relief  department,  or 
whether  an  action  in  tort  shall  be  prosecuted 
against  the  railroad  company,  and  for  tho 
purpose  of  determining  whether  such  an 
election  has  been  made,  the  rules  of  evidence 
relative  to  the  general  doctrine  of  the  elec- 
tion of  remedies  are  applicable^  0.,  B.  &  Q. 
EL  R.  Co.  T.  Blgley  (Neb.)  95  N.  W.  344;  O, 
B.  &  Q.  R.  H.  Ca  7.  Olson  (Neb.)  ff7  N.  W. 
831.  But  the  consequences  of  an  election  in 
two  classes  of  cases  may  be  very  different 
It  may  be  that  If  the  contract  sued  upon  had 
omitted  any  reference  to  such  consequences 
the  position  of  counsel  would  have  been  ten- 
able ;  that  is  to  say,  if  the  railroad  company 
nnd  Its  relief  department  are  substantially 
identical,  and  the  certificate  of  membership 
had  simply  provided  ludemnitr  In  case  of  the 
death  of  the  deceased,  it  may  be  (we  do  not 
decide)  that  an  onsuccessful  action  In  tort 
would  not  have  barred  a  subsequent  suit  on 
the  contract,  bat  In  this  Instance  the  regula- 
tions which  are  a  part  of  the  contract  ex- 
pressly covenant  that  an  action  in  tort  shall 
operate  as  a  bar.  In  the  absence  of  the 
contract  no  suit  would  have  been  maintained 
against  the  relief  department  at  all,  and,  of 
course,  none  can  now  be  maintained  against 
It,  except  such  as  the  contract  gives,  and  un- 
der such  circumstances  as  it  prescribes.  The 
plaintiff  was  quite  as  much  at  liberty  to 
choose  whether  she  would  sue  the  railway 
company  or  the  relief  department  as  she 
would  have  been  in  any  other  Imaginable 
case ;  but  the  consequences  of  such  choice  are 
to  be  determined,  not  by  the  general  rules  of 
law,  but  by  the  terms  of  the  contract  by 
which  the  deceased  bad  bound  himself  and 
her. 

We  recommend,  Uierefore,  that  the  Jadc- 
m&xt  of  the  district  court  be  affirmed. 

LETTON  and  OLDHAM,  CO.,  concur. 

PER  GUBIAH.  For  the  reasons  atated  In 
the  foregoing  opinion,  it  is  ordered  that  tibe 
Judgment  of  the  district  court  be  afflrmed. 


TBBTZEL  T.  DAVIDSON  BROS.  HABBUD 

CO. 

(Supreme  Court  of  Nebraska.   Oct  S,  190&) 
1.  Sales— Implied  Contract. 

Certain  goods  shipped  by  the  plaintiff  to 
a  bankrupt  were  stopped  in  traDsit  An  order 
upon  the  carrier  was  then  given  by  the  plain- 
tiff's agent  to  the  defendant,  whereby  defendant 
obtained  the  goods  and  used  them  In  hia  busi- 
ness. Held,  that  under  the  circumstances  ther* 
was  an  implied  contract  upon  his  part  to  imy 
to  plaintiff  the  fair  market  value  of  the  goods. 


which  conld  be  enforced  by  an  acdon  on  tfaa 

contract. 

[Bd.  Note. — For  cases  in  point,  see  yoL  4X 
Gent  Dig.  Sales,  f  60.] 

(Syllabus  by  the  Court) 

Commissioner^  Opinion.  Department  So, 
1.  Error  to  District  Court,  Dooi^as  Conntrs 
Baxtw  and  Bartlett,  Judges. 

Action  bj  tbe  Davidson  BrM.  Uarble  Com- 
pany against  W.  T.  Teetael.  Jndxment  for 
plaintiff,  and  defendant  brlnfe  error.  Af- 
firmed. 

B.  F.  Tbomaa  and  B.  B.  Dnffl^  for  plain- 
tiff in  error.  Blchard  8.  Horton,  for  dtf end- 
ant  In  error, 

LDTTON,'  O.  mils  Is  an  action  for  goods 
sold  and  dellvned.  The  plaintiff  Is  a  cor- 
poration doing  business  in  Chicago  as  a 
wholesale  marble  dealer,  and  the  defendant , 
is  In  the  marble  business  in  Conncil  Blufh.  ' 
In  September,  1900,  tbe  plaintiff  shipped  to 
one  W.  E.  Lewis,  who  was  then  in  tbe  mar- 
ble bnslnesfl  In  Council  Bluffs,  the  goods  the 
price  of  which  It  Is  sought  to  recover.  Be- 
fore the  goods  reached  Council  Bluffs,  Lewis 
failed  and  went  into  bankruptcy.  Tbe  goods 
were  stopped  In  transit  by  tbe  plaintiff,  act- 
ing through  one  Benjamin,  an  attorney,  of 
Council  Bluffs.  While  they  were  lying  In 
tbe  bands  of  tbe  railroad  company  at  Coun- 
cil Bluffs,  together  with  two  other  ship- 
ments made  to  Levrls  at  an  earlier  date. 
Benjamin  testifies  Teetzel  was  at  bis  office, 
and  that  he  gave  Teetzel  copies  of  certain 
bills  of  goods  be  was  notified  were  at  the 
depot,  and  that  Teetzel  agreed  to  take  the 
goods  and  pay  for  them,  but  the  price  wss 
not  definitely  agreed  upon,  and  that  be  gave 
Teetzel  an  order  on  the  railroad  company  for 
tbe  marble  shipped  by  plaintiff  to  Lewis. 
Lewis  testifies  that  Teetael  paid  tbe  freight 
on  all  tbe  marble  shipped  blm,  took  It  from 
tbe  railroad  station,  and  used  It  in  bis  busi- 
ness, and  that  be  was  with  Teetzel  and  his 
employes  when  this  was  don&  Teetzel  de- 
nies that  be  bought  this  shipment  of  marble. 
He  testifies  that  be' did  buy  from  Benjamin 
two  other  bills  that  had  been  shipped  to 
Lewis,  and  paid  for  those.  He  further  testi- 
fies that  this  lot  of  marble,  or  a  part  of  It 
was  taken  to  his  place  by  his  drayman. 
Bridenberg;  that  his  men  did  some  work 
on  it  under  the  direction  of  his  foreman,  but 
that  this  was  done  for  Lewis;  and  that  the 
goods  were  taken  from  the  railroad  company 
by  Lewis  and  shipped  out  by  him,  and  tbe 
work  upon  the  marble  paid  for  by  Lewis. 
Upon  this  conflicting  evidence  the  jury  found 
for  the  plaintiff,  and  there  la  sufficient  evi- 
dence to  support  the  verdict 

Error  is  assigned  as  to  the  exclusion  of 
certain  exhibits.  These  exhibits  all  refer  to 
the  other  two  bills  of  goods  shipped  to 
Lewis,  and  taken  and  paid  for  by  TeetseL 
Teetzel  testified  that  be  bought  and  paid  for 
these  goods,  and  that  th^  did  not  Include 
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those  the  jnlce  of  wbldi  Is  sued  for  In  ttalt 
.action,  which  Is  not  disputed  by  the  plaintiff: 
While  the  admlsdon  of  titese  papers  might 
liave  been  proper,  jret  tbe  defendant  could 
not  be  prejudiced  by  their  ezduBlon.  since 
there  was  no  dispute  tyrvr  the  matter  they 
eridenced. 

The  Instructions  are  complained  of  as  be* 
ing  based  upon  the  theory  that  there  was  a 
contract  of  sale  between  the  parties,  while 
no  such  contract  was  proved.  The  order  up- 
on the  railroad  company,  glren  to  Teetzel 
by  Benjamin,  was  to  deliver  to  him  "the 
marble  which  was  shipped  by  Davidson 
Bros.  Marble  Company  to  W.  B.  Lewis."  It 

'  is  admitted  in  defendants  brief  that,  If  Teet- 
zel  used  this  order  to  obtain  the  goods  the 
price  of  wfalcU  is  sued  fbr,  evm  if  they 
were  not  included  in  the  contract  of  sale,  be 
would  be  liable  for  tiielr  value,  but  it  Is 
said,  "not  on  s  contract,  bnt  In  tort  for  a 

-conversion."  The  plaintiff,  however,  m^ht 
waive  the  tort  and  sue  upon  the  implied  con- 
tract of  sale,  which  is  what  It  has  done  in  this 
case.  When  the  defendant  obtained  possen- 
stoD  of  the  goods  by  virtue  of  the  order, 
there  was  an  implied  agreement  upon  his 
part  to  pay  the  plaintiff  the  reasonable  and 
fair  market  value  of  the  same.  This  value 
was  proved  at  the  trial,  and  upon  this  lm> 
plied  contract  the  instructions  were  based. 
We  find  nothing  prejudicial  to  the  de- 
fendant In  the  record,  and  recommend  that 
the  Judgment  of  the  district  court  be  af- 
firmed. 

AHES  and  OU>IIAM,  Oa,  concur. 

PER  OUBIAH.  For  the  reasons  stated  in 
'the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  affirmed. 


DODD  at  al.  v.  KEMNITZ. 
(Supreme  Coart  of  Nebraska.  Oct-  6,  1906.) 

1.  BVtDSNOI— TABTIIfa  WXITrBIf  CORTBAOI^ 

COHDITIOKAL  DXLIVEBT. 

The  admission  of  oral  evidence  to  ex- 
plain the  poesessioD  of  and  to  prove  that  the 
delivery  of  a  written  contract  was  conditional, 
and  that  snch  delivery  was  not  to  become 
efEective  until  the  faappeniog  of  some  other 
event,  is  not  a  violation  of  the  rule  which 
would  prohibit  the  introduction  of  oral  evidence 
to  contradict  or  vary  the  terms  of  the  contract 

[Ed.  Note.—For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Bvldenee,  f  10S6.] 

2.  CoNTaAors— DnuvBr— ^isnHFTiOHVBou 
PossKsaion. 

The  Dossession  of  a  written  contract  is 
prima  facie  evidence  of  Its  delivery,  but  tfie 
presumption  of  delivery  arising  from  such  pos- 
session may  be  sxplauied  or  rcbottsd  by  oral 
evidence. 

[Ed.  Note. — For  cases  In  polntt  see  vol.  U, 

Cent.  Dig.  Contracts,  S  213.] 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Departmoit  No. 
2.  Error  to  District  Court;  Dodge  Oonaiyt 
Hollenbedi,  Jodget 


Actloa  Iqr  Frank  H,  Dodd  and  others 
against  John  Kemnlts.  ^ere  was  judgnwut 
for  defendant,  and  plataittCtS  bring  error. 
Affirmed. 

H«iry  M.  Kidder,  for  plaintUb  In  error. 
H.  C  Maynard  and  Qea  h.  Loomis,  for  de- 
fendant  in  wror. 

JA<3KS0N.  a  Ttie  plaintiffs  sued  the  de- 
fendant in  the  district  court  of  Dodge  coun- 
ty on  a  written  contract  for  the  purchase 
of  one  set  of  International  Cycloptedla.  The 
ccmtract  was  signed,  "John  Kemnlts,  Di- 
rector." In  the  petition  the  plaintiff  set 
out  the  execution  and  delivery  of  the  con- 
tract, the  approval  by  the  plaintiffs,  that  the 
books  were  shipped  as  directed,  that  they 
bad  performed  all  of  the  conditions  of  the 
contract  on  their  part  to  be  performed,  that 
the  defendant  had  failed  to  accept,  take,  and 
[My  fOr  the  books,  and  prayed  judgmrat  fOr 
the  amount  of  the  pnrdiase  t^^ce.  fnie  de- 
fendant admitted  the  execution  of  the  con> 
tract,  but  alleged  that  it  had  never  been  de- 
llvued;  also  alleged  that  the  books  were 
being  purchased  for  a  school  district,  of 
whldi  he  was  director  of  tbe  board,  that 
the  cmitract  was  conditionally  delivered  upon 
an  agreement  that  It  should  not  become  ef- 
fective until  approved  by. other  members  of 
the  school  board,  that  It  had  never  been  iip- 
proved,  and  for  that  reason  be  had  refused 
to  acc^t  and  psy  for  the  Ikh^.  It  was 
proved  without  contradiction  at  the  trial 
that  the  books  were  ordered  by  the  defoidant 
fOr  the  school  district  as  set  out  in  his  an- 
ewer ;  that  the  defendant  signed  the  contract 
and  placed  it  In  the  hands  of  plaintiff's  agent 
under  an  oral  agreement  that  If  the  contract 
was  approved  by  another  membw  of  the 
board  it  should  become  effective,  otherwise 
that  it  should  not;  and  that  the  other  mem- 
ber of  the  board  referred  to  did  not  approve 
of  the  contract  At  the  close  of  the  evidence 
the  court  directed  a  verdict  for  the  defend- 
ant and  the  plaintiffs  pros«!ute  eiror. 

Several  assignments  of  error  are  presented 
and  discussed  by  counsel  for  plaintiffs.  The 
only  one,  however,  that  It  seems  necessary  to 
notice,  is  the  claim  that  the  admission  of 
oral  evidence  to  prove  the  conditional  delivery 
Is  a  violation  of  tbe  rule  which  prohibits  the 
admission  of  oral  evidence  to  vary  or  contra- 
dict the  terms  of  a  written  contract  because 
If  the  trial  court  was  correct  in  admitting 
oral  evidence  for  the  purpose  stated,  and 
the  delivery  was  in  fact  conditional,  and  such 
condition  had  never  been  performed,  the 
plaintiffs  could  not  recover  in  any  event, 
and  all  errors,  if  any,  were  without  prejudice. 
It  Is  the  claim  of  plaintiffs  that  their  pos- 
session of  the  contract  in  suit  the  defendant 
having  voluntarily  placed  it  In  their  posses- 
sion, ctmcluslvely  shows  a  delivery  for  all 
purposes.  With  that  contention  we  dn  not 
agree.  In  Oandy  v.  Bissell's  Estate  et  al. 
(Neb.)  100  M.  W.  808,  Mr.  Justice  Sedgiv.ck, 
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who  delivered  the  opinion  of  the  court,  clear- 
ly demonstrates  that  the  possession  of  a 
written  agreement  is  prima  facie  evidence 
only  of  a  delivery.  This  is  In  accord  with 
the  general  mle.  The  delivery  of  a  written 
instrument  Is  one  of  lntenti(Hi,  and,  to  con- 
stitute a  complete  delivery  thereof.  It  most  be 
made  in  a  manner  evincing  an  Intention  to 
part  presently  and  unconditionally  with  all 
control  over  it,  and  thereby  give  It  effect 
Strelssguth  v.  Kroll  <MInn.)  90  N.  W.  677, 
A  contract  may  be  delivered  subject  to  an 
oral  condition  or  agreement  that  it  shall  not 
take  effect  till  a  future  time,  or  until  some- 
thing else  has  been  done  tha.t  the  parties  have 
agreed  upon,  and  in  such  case  the  instru- 
ment will  have  no  operation  until  the  condi- 
tion or  agreement  has  been  performed«  even 
if  the  delivery  is  made  to  the  other  party 
himself ;  and  the  giving  of  effect  to  the  oral 
agreement  or  condition  does  not  infringe 
the  rule  against  admitting  oral  evidence  to 
vary  or  contradict  a  written  agreement 
Story  on  Promissory  Notes  (7th  Ed.)  S  56, 
note.  Ab  already  stated,  the  evidence  dis- 
closes without  dispute  that  the  delivery  of 
the  contract  In  suit  was  conditional  and  that 
the  condition  Imposed  had  never  been  met 
It  Is  clear  that  the  Judgment  of  the  dis- 
trict court  was  right,  and  we  recommend  that 
It  be  affirmed. 

ALBERT  and  DUFFIB,  CX3.,  'Concur. 

PER  OURIAU.  For  the  reawmt  sUted 
in  the  foregoing  opinion,  the  jodgmoit  of 
the  .district  court  is  afflrmed. 


OMAHA  NAT.  BANE  v.  ROBINSON  et  al. 

(Supreme  Court  of  Nebraska.    Oct  5,  1905.) 

Commissioners'  Opinion.  Department  No.  1. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  102  N.  W.  618. 

HsU  &  McCuUoch  and  Hall  &  Stout  for 
plaintiff  In  error.  Will  H.  Thompson,  for 
defendants  In  error. 

PER  COMMISSIONERS.  A  rehearing  was 
granted  in  this  case  upon  the  point  that  the 
Judgment  which  It  is  sought  to  revive  was 
void  by  reason  of  the  plaintiff  In  the  cause 
being  dead  at  the  time  of  its  rendition.  It 
appears  that  this  point  was  not  raised  by  the 
return  to  the  order  to  show  causa  and  that  It 
Is  not  an  Issue  in  the  case. 

It  Is  recommended  tb&t  the  fonoer  opin- 
ion be  adhered  to. 

PER  CURIAM.  For  the  reason  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
former  opinion  be  adhered  ta 


OmOAOO.  B.  &  Q.  B.  GO.  v.  DOWHOWEB. 
(Supreme  Covit  of  Nebraska.   Oct.  6,  IWS.) 

1.  BuzAOAOB  —  Dtrrr  to  Fkhcb  Tkack  — 

HlOHWAT  (^SSINO. 
A  railroad  company  is  not  reqalred  to  fence 
its  right  of  way  across  a  public  bighwa;, 
whether  such  highway  is  established  by  \tfal 
authority  or  by  adverse  user  for  the  atatntoiT 
time. 

2.  Sau  —  NKauQKMCS  —  EviDKHOB — Sum- 

OIENOT. 

Evidence  examined,  and  held  not  to  show  i 
n^ligence  in  the  operation  at  a  train.  i 
(Syllabus  by  the  Court) 

Commissioners*  Opinion.  Department  No. 
2.  Error  to  District  Ciourt  Valley  Connty: 
Hanna,  Judge. 

Action  by  Dora  M.  Dowhower  against  the 
Chicago,  Burlington  ft  Qutncy  Railroad  Con^ 
pany.  There  was  a  jodgment  for  plalntllt 
and  defendant  brings  emr.  Bev«sed. 

A.  M.  RobUns,  J.  W.  Deweese^  and  Fiaok 
B.  Bishop,  for  plalntlfl  In  error.  Victor  O. 
Johnson,  for  defendant  In  error. 

DUFFIE,  C  Dora  Dowhower  saed  the 
Chicago.  Burlington  ft  Qolncy  Railroad  Com- 
pany to  recover  the  value  of  two  cows  killed 
by  the  engine  of  a  train  running  between  Ord 
and  Borwell.  The  plalntlfl  Is  the  owner  of 
80  acres  of  land,  through  which  tlie  raitmad 
trade  runs  In  a  northwesterly  and  soutlieast- 
erly  direction,  crossing  the  north  line  of  b«T 
80-acre  tract  a  short  distance  east  of  its 
northwest  comer.  There  Is  a  public  ro«d  cm 
tbe  west  side  of  this  SO-acre  tract,  and  a  , 
traveled  road  on  the  north  line  of  tbe  SO, 
which  crosses  tbe  right  of  way  and  tracks 
of  the  railroad  company  adjacent  to  the 
plalntlfTs  land.  It  is  upon  this  road  on  the 
north  side  of  the  land  where  the  cows  were 
struck  and  killed  by  a  freight  train  running 
northwest  against  a  snowstorm  and  heavy 
wind  on  the  evening  of  December  2,  1902. 
The  plaintiff  seeks  to  recover  i^n  two 
grounds :  First,  that  the  place  where  tbe 
cows  were  killed  Is  not  a  public  road,  and  the 
railroad  company  neglected  to  build  a  fence 
along  Its  right  of  way  at  that  point;  and. 
second;  that  the  engines  in  charge  of  the 
engine  was  negligent  In  not  using  diligence 
to  discover  the  cows  In  time  to  bring  his  en- 
gine to  a  stop  before  reaching  them. 

A  careful  reading  of  the  evidence  contaiiHtl 
in  the  bill  of  exertions  convinces  us  that 
neither  of  these  contentions  can  be  sustained. 
While  it  Is  true  that  there  Is  no  public  reavd 
of  an  established  highway  along  the  north 
line  of  the  80-acre  tract  owned  by  the  plain- 
tiff below,  the  evidence  Is  uncontradicted  that 
at  the  time  of  the  construction  of  the  raihnad 
and  since  its  construction  a  road  has  been 
maintained  and  traveled  at  this  place.  Tbe 
railroad  company  undoubtedly  thought  that  a 
public  highway  had'  been  established  along 
the  north  line  of  this  80,  and  constructed  a 
cattle  guard  on  tbe  south  side  of  such  pub- 
licly traveled  road.  Is  no  conflict  In  Oe 
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evidence  that  for  12  yeara  or  more  this  road 
bas  been  maintained  and  traveled,  and.  If 
not  regularly  laid  out  by  the  county  author- 
ities, it  has  become  by  user  a  public  highway. 
In   Roberta  t.  Qoincy  By.  Co..  43  Mo.  App. 
•2Sn,  it  is  said:   "The  statutory  obligatloii  of 
a  railroad  to  fence  the  road  itoes  not  extend 
to  crossing  of  highways,  whether  de  Jure  or 
facto.   Held,  accordic^ly,  in  an  action  for 
ttie  killing  of  stock  predicated  on  the  failure 
of  tbe  railroad  company  to  fence  where  its 
road,  crossed  a  highway,  that  it  was  immate- 
rial whether  the  highway  was  maintained  by 
work  under  a  road  overseer."   And  in  So- 
ward  T.  Chicago  Company.  38  Iowa,  387.  the 
court  said:   "Shall  we  so  construe  the  stat- 
ute requiring  railroad  companies  to  fence 
tlieir  roads  as  to  compel  them  to  fence  across 
these  highways  thus  laid,  which  are  not  high* 
ways  de  Jure,  but  only  h^hways  de  facto? 
Xlie  statement  of  tbe  question  begets  its  own 
negation."   It  is  clear,  therefore,  that  a  pub- 
lie  highway  existed  at  tbe  point  whore  the 
cows  were  killed,  aod  the  railroad  company 
was  not  required  to  fence  Its  right  of  way  at 
that  point 

The  evidence  le  also  conclusive  that  the 
employes  in  charge  of  the  engine  used  all 
reasonable  diligence  to  discover  obstructions 
on  the  track  and  to  halt  the  train  as  soon  as 
dangra-  to  tbe  cows  was  discovered.  The 
record  is  clear  that  there  was  no  negligence 
on  the  part  of  ttte  company  or  Its  employes 
which  caused  the  injury  complained  of,  and 
we  recommend  that  the  Judgment  of  the  dis- 
trict court  be  reversed,  and  the  cause  re- 
manded. 

AtiBERT  and  JAOEBON.  OO^  concur. 

PER  OURIA&I.  For  ti»  reasons  stated 
In  the  foregoing  opinion,  tbe  Judgment  of 
the  district  court  la  reversed,  and  tbe  case 
remanded. 


HORNTING  T.  HERRING  at  al. 
iSupreme  Court  of  Nebraska.  Oct  6,  1906.) 

iHJUNCnoH  —  COHTIMUED  TBEBPASaSB— SOL- 
VENCY or  Defendant. 
A  court  of  equity  will  interfere  by  injanc> 
tlon  to  restrain  repeated  acta  of  trespass,  such 
as  tbe  forcible  entry  of  a  dwellinx  house  by 
breaking  or  removing  locks  from  the  doors,  the 
forcible  removal  of  fastenlnga  from  gates,  and 
sssaalts  upon  those  In  possession ;  and  In  sach 
case  it  Is  unnecessary  to  prove  that  the  trefr- 
passing  parties  are  insolvent 

[Ed.  Note. — For  cases  In  pobiL  sea  vol  27, 
Cent  Dig.  Injunction,  |  lOlJ 

(Syllabus  by  the  Cout) 

CommisslonerB'  Opinion.  D^)artment  No. 
2.  Appeal  from  ZMstrlct  Court,  Lancaster 
Ooun^;  Holmes,  Judge. 

Action  by  George  Homung  against  O.  A. 
Herring  and  another.  From  a  judgment  for 
plalntur,  defendants  appeal.  Affirmed. 

George  A.  Adams  and  O.  W.  Berge,  for  ap- 
pellants.  G.  B.  Hager,  for  appellee. 


JACKSON,  a  The  plaintiff  obtained  a 
permanent  injnnction  in  the  district  court  of 
Lancaster  county,  restraining  tbe  defendants 
from  entering  upon  or  trespassing  on  a 
tract  of  farm  land  in  that  county,  and  from 
entering  or  attempting  to  enter  the  residence 
of  tbe  plaintiff  on  the  premises,  and  from  In- 
terfering with  the  plaintiff  in  his  occupation 
thereof.   Tbe  defendants  appeal. 

In  an  amended  petition  plalutlfl  claimed 
possession  and  the  right  of  possession  under 
a  written  lease  from  Emma  Simon,  the  owner 
of  the  land;  that  he  entered  Into  the  posses- 
sion thereof  on  the  13th  day  of  February, 
1901;  that  the  land  was  inclosed  by  a  barbed 
wire  fence,  and  that  on  the  land  were  sev- 
eral small  buildings,  including  a  dwelling 
house,  where  the  plaintiff  lived;  that  on  the 
let  day  of  March,  1901,  the  defendants  forci- 
bly and  unlawfully  entered  upon  the  premises 
and  commenced  to  farm  the  land;  that  the 
plaintiff  forbade  them  to  enter,  and  ordered 
them  to  vacate  and  leave  the  premises,  but 
the  defendants  violently  and  unlawfully  as- 
saulted the  plaintiff,  and  his  agents  and 
servants,  and  unlawfully  and  forcibly  broke 
open  the  doors  to  the  dwelling  house  oc- 
cupied by  tbe  plaintiff,  and  placed  some  of 
their  own  goods  in  tbe  house,  and  forcibly 
tried  to  put  the  plaintiff  off  of  the  premlses- 
and  out  of  the  possession  of  the  same,  and 
out  of  the  dwelling  house,  and  threatened  the 
plaintiff  with  bodily  harm;  that  again,  on 
the  2d  day  of  March,  the  defendants  came  to 
the  premises,  and.  after  being  forbidden  by 
the  plaintiff  to  enter  thereon,  the  defendants 
forcibly  assaulted  the  plaintiff,  his  agents, 
and  servants,  and  broke  open  the  gate  and 
entered  the  premises;  that  they  used  vile* 
profane,  and  indecent  language,  and  threat- 
ened to  do  great  bodily  harm  to  the  plain- 
tiff, his  agents,  and  servants;  and  that  they 
proposed  to  farm  the  land,  and  that  they 
would  come  each  day  and  take  like  posses- 
sion of  the  premises.  Plaintiff  further  al- 
leged, unless  the  defendants  were  restrained 
by  the  court,  they  would  continue  to  forci- 
bly and  unlawfully  enter  the  premises  and 
do  great  and  Irreparable  injury  to  the  plain- 
tiff. Attached  to  tbe  ijetltion  was  a  copy 
of  a  written  lease  of  the  premises  from 
March  1. 1904,  to  March  1, 1905.  The  defend- 
ants answered,  claiming  that  the  defendant 
O.  A.  Herring  was  the  owner  of  the  premtaea 
by  virtue  of  a  written  contract  with  Emma 
Simon,  entered  into  on  the  27th  day  of  No- 
vember, 1903,  wherein  Emma  Simon  agreed 
to  sell  and  convey  to  Herring  the  land  la 
controversy  for  the  sum  of  $5,600,  to  be  paid, 
fSOO  on  March  1,  1001,  and  $500  on  the  Ist 
day  of  March  of  each  year  thereafter  until 
the  1st  day  of  March,  1009,  when  tbe  bal- 
ance remaining  unpaid  was  to  be  paid  in 
full;  that  by  the  terms  of  the  contract  de- 
fendant Herring  was  to  have  possession  of 
the  premises  on  March  1.  1004,  and  alleged 
a  tender  of  the  sum  of  $300  to  meet  the  pay- 
m^t  due  on  March  1, 1004;  that  the  contract 
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■was  filed  and  recorded  in  the  office  of  the 
register  of  deeds  of  Lancaster  county  on  the 
10th  day  of  January,  1904;  that  the  said 
Emma  Simon  refused  to  accept  the  payment 
tendered  by  said  defendant;  that  he  tiad 
kept  and  performed  on  bis  part  all  of  the 
conditions  and  provisions  of  the  contract, 
.and  was  still  willing  to  perform  the  same. 
They  denied  that  the  plalntiCt  was  in  pos- 
session of  the  premises,  and  alleged  that  he 
lived  with  his  grandmother  on  a  farm  abont 
a  mile  distant  from  the  land  in  dlE^ute,  and 
further  alleged  that  on  the  1st  day  of  March, 
1904,  they  went  to  the  premises  with  a  load 
-of  furniture  and  placed  the  same  in  the 
house  and  commenced  farming  the  land;  that 
they  remained  in  possession  for  the  period 
of  two  days,  and  during  all  that  time  neither 
the  plaintifF  nor  any  member  of  his  family 
-were  living  on  the  premises.  They  further 
alleged  that  the  lease  to  the  plaintiff  was 
executed  and  received  by  blm  with  knowl- 
edge of  the  defendant's  rights,  and  that  the 
plaintiff  took  no  right  thereunder.  There 
was  a  trial  to  the  court  upon  affidavits  and 
^ral  evidence,  and  a  finding  and  Judgment  for 
the  plaintiff,  as  above  stated. 

The  appellants  Insist  that  the  evidence  Is 
not  sufficient  under  the  law  to  sustain  a 
Judgment  It  would  serve  no  useful  purpose 
to  quote  from  the  testimony  at  length. 
There  is  competent  evidence  In  the  record 
tending  to  establish  these  facts:  That  on 
the  lOth  day  of  February,  1904,  the  plaintiff 
moved  household  goods  Into  the  dwelling 
house  on  the  land  in  dispute,  repaired  the 
barn  on  the  premises,  and  hauled  and  stored 
there  feed  for  his  horses;  that  on  the  1st 
day  of  March,  1904,  while  the  plaintiff  was 
temporarily  absent  from  the  premises,  and 
while  the  premises  were  In  charge  of  his 
brother,  the  defendant  O.  A.  Herring  en- 
tered upon  the  farm  and  demanded  posses- 
sion, which  was  refused;  that  he  forcibly 
took  off  the  locks  and  fastenings  from  the 
door  of  the  dwelling  house  and  from  the 
gate,  and  placed  other  locks  thereon,  and 
that  upon  the  plaintiff's  return  he  under- 
took to  persuade  the  defendants  to  leave, 
and  notified  them  to  leave,  and  that  they 
4id  leave;  that  on  the  following  day  the  de- 
fendants again  appeared  while  the  plaintiff 
was  preparing  his  breakfast  in  the  dwelling 
house;  that  the  plaintiff  forbade  them  enter- 
ing upon  the  premises;  that  they  forcibly 
opened  the  gate  and  threatened  to  assault 
the  plaintiff,  stating  that  they  proposed  to 
come  each  day  and  take  possession  of  and 
farm  the  land.  This  defendant  also  served 
a  written  notice  on  the  plaintiff  to  vacate 
the  premises.  The  evidence  produced  on 
behalf  of  the  defendants  tended  to  con- 
tradict, In  some  respects,  the  evidence  of 
the  plaintiff  and  his  witnesses.  Upon  a  care- 
ful consideration,  however,  of  all  of  the  evi- 
dence, we  are  satisfied  that  in  the  main 
tne  facts  are  as  claimed  by  the  plaintiff. 

tt  Is  also  contended  that,  because  the  evi- 


dence doea  not  disclose  that  the  defendantB 
are  insolvent,  the  injunction  should  not  hare 
been  allowed.  In  Pohlman  v.  Kvangelleal 
Lutheran  Trinity  Cburch,  00  3ft4.  83 

N.  W.  201,  It  was  held  that  the  desrtructloD 
of  a  fence  and  threatened  repetttlon  tbc^reof 
hy  a  trespasser  aa  often  as  the  fence  BhoaM 
be  replaced  entitles  the  owner  to  relief  by 
Injunction  against  the  invader,  even  tbongli 
the  latter  may  not  be  insolvent.  Tbe  rule 
in  that  case  Is  applicable  to  the  ease  now 
under  consideration.  A  court  of  equity  will 
interfere  to  restrain  repeated  acts  of  tres- 
pass,  because  the  remedy  by  action  at  law 
is  not  adequate,  as  it  would  require  tbe  In- 
jured party  to  bring  such  an  action  eveiy 
time  the  injury  was  repeated.  Shaffer  r. 
Stull,  32  Xeb.  94,  48  N.  W.  882. 

We  are  satisfied  that  tbe  Judgmrat  of  tbe 
district  court  was  right,  and  reconmieiul  that 
It  be  afflnned. 

ALBERT  and  DUFFIB,  00^  aatcar, 

PER  CURIAM.  For  the  reasons  stated  tn 
the  foregoing  opinion,  the  Judgmoit  of  tbe 
district  court  la  affirmed. 


PITCH  V.  MARTIN. 
(Supreme  Court  of  Nebraska.  Oct  S,  1905.) 
1.  Master  akd  SsBVANr— Ybaklt  Gohtkaoi 

— CoHTinUANCE  OF  EKFLOYUEHT. 

If  a  contract  of  employment  by  tbe  year 
has  been  entered  Into  for  a  definite  period,  con- 
tinued service  of  the  same  nature,  rendered 
from  year  to  year  after  this  period  baa  expired, 
without  any  other  contract  being  shown,  will  be 
presumed  to  have  been  performed  oDder  the 
original  contract. 

[Ed.  Note. — ^For  cases  in  p<^t,  see  voL  Si, 
Cent  D^.  Master  and  Servant.  I  11.] 

Z  Evidence— Account  Book— Aduibstons. 

An  admission  by  a  deceased  persoo  that 
an  account  k^t  in  a  certain  book  u  correct  is 
not  sufficient  to  warrant  tiie  admiarioa  ia 
evidence  ct  a  copy  of  this  aocoont  In  another 
book. 

3.  Wbit  of  Bbbob— TnDici>— GonoLDBm- 

NBS8. 

A  verdict  will  not  be  set  aside  on  the 
ground  of  want  of  sufficient  evidwce  to  support 
It,  unless  tbe  want  Is  so  great  as  to  show  that 
the  verdict  is  manifestly  wrong. 

[Ed.  Note. — For  cases  In  poitft,  see  vol  & 
Cent  Dig.  Appeal  and  Error,  H  8828-8034.1 

4.  wltnebses   —   coupbtenot   —  actior 
Against  Decboent'b  Estate. 

A  person  who  has  filed  a  claim  against  tbe 
estate  of  a  deceased  person  for  legal  services 
performed  under  a  yearly  contract  is  not  inctua- 
petent  to  testify  as  to  certain  iudependent 
acta  which  he  performed  when  tbe  deceased 
had  no  peraonal  connection  with  the  act,  and 
as  to  which  tbe  deceased  did  not  participate. 
(Syllabus  by  the  Court) 

CommlBsloners'  Opinion.  Department  Xa 
1.  Error  to  District  Court,  Douglas  County ; 
Bartlett,  Judge. 

Action  by  F.  W.  Fitch  against  EucUd  Mar- 
tin, administrator  of  the  estate  of  Robert 
Major,  deceased.  There  was  Judgmmt  tm 
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defradantr  aoA  plaintiff  brlnti  enor.  Be- 

TeraetL 

A.  S.  CfaurcfaUl,  for  plaintiff  In  error.  F. 
H.  Gatnea  and  B.  B.  Duffle^  fw  defendant 
in  error. 

LETTOM,  O.  In  September,  1002,  Robert 
Major,  who  was  a  resident  of  Douglas  coun- 
17,  Net).,  died  testate  in  South  Carolina. 
Elaclld  Martin  was  appointed  administrator 
of  his  esute.  A  claim  was  filed  by  F.  W. 
Fltcto  In  the  county  court  of  Douglas  county, 
ailing  that  the  deceased  was  Indebted  to 
talm  on  acconnt  of  professional  sorvioes  ren- 
dered by  him  as  an  attorney  at  law,  under 
a  parol  contract  entered  into  in  October, 
188S,  for  the  empioymoit  of  Fitch  at  the 
7e«iiy  salary  of  $500,  and  alleging  that  on 
or  about  the  Ist  day  of  January,  1896,  It 
was  agreed  between  them  that  the  compensa- 
tion sboold  be  $400  par  year,  instead  of  |600. 
TbiB  claim  further  all^^  that  services  were 
performed  under  said  contract  during  each 
year  down  to  the  death  of  Major  on  Septem- 
ber 13,  180%  the  payment  of  a  part  of  the 
amount  claimed  in  tin  lifetime  of  Major,  and 
that  the  stun  of  93,400  is  owing  on  said  con- 
tract from  the  estate  of  the  deceased  to  the 
plaintiff.  The  administrator  answered,  deny- 
ing every  all^ation  in  the  plaintiff's  peti- 
tion, alleging  a  settlement  during  Major's 
Ufetlme,  pleading  that  all  claims  for  services 
rendered  more  than  four  years  before  the 
claim  was  filed  are  barred  by  the  statute  of 
Umltatioiu,  and  spedflcally  denying  that  any 
■errlcea  were  roidered  after  October,  1888. 
The  reply  dentea  the  settlement  and  denies 
payment,  except  so  far  as  stated  In  the  peti- 
tion. Upon  the  trial,  after  the  evidence  of 
both  parties  had  been  produced,  the  district 
court  instructed  the  jury  to  retom  a  verdict 
for  the  defendant,  which  was  dooe,  and 
Jndi^ent  was  rendered  dismissing  plaintiff's 
caose  vt  action.  A  nnmbor  of  errors  are  as- 
signed, but  It  will  only  be  necessary  to  oon- 
■ider  a  few. 

The  first  wror  assigned  is  that  the  court 
erred  in  sustaining  objections  made  to  a 
question  asked  the  witness  Karbacii.  Kar- 
bach  had  testified  tltat  In  OctolJer,  1808»  he 
beard  a  conversation  between  Major  and 
Fitch  concerning  the  making  of  a  contract  for 
the  employmoit  of  Fitch.  He  was  then  ask- 
ed what  that  conversation  was.  to  which 
objection  was  made  as  immaterial  and  ir- 
relevant, and  for  the  furtitm  reason  that  any 
contract  made  at  that  time  would  be  barred 
by  the  statute  of  limit&tlons.  The  objection 
was  sustained,  and  exception  taken.  Plain- 
tiff, however,  did  not  make  any  offer  to  prove 
the  facts  which  were  songbt  to  be  elicited 
by  the  question ;  hence  he  is  In  no  position  to 
complain  of  this  ruling.  Alter  v.  Covey,  45 
Neb.  508,  68  N.  W.  863.  We  may  say.  how- 
«Ter,  that  we  think  the  evidence  sought  was 
proper,  since,  even  if  a  contract  had  been 
entered  Into  for  employment  by  the  year  at 
ft  time  b^ond  the  period  limited  by  the  stat- 


ute  in  whidi  recovery  for  services  might 
be  had,  evidence  of  continued  service  of  this 
same  nature  from  year  to  year  without  any 
other  contract  being  shown  will  be  presumed 
to  be  under  the  original  contract,  and  It  Is 
proper  to  receive  sncta  evidence  to  furnish 
the  foundation  of  the  plaintiff's  claim.  Kel- 
logg V.  Cltlsens'  Ins.  Co..  04  Wis.  564^  60 
N.  W.  802;  Tatterson  v.  Suffolk  Mfg.  Co.. 
106  Mass.  56;  Tallon  v.  Grand  Portage  Min- 
ing Co..  66  Mich.  147,  SO  N.  W.  878; 'Sines 
V.  Supt  of  the  Poor  of  Wayne  Co.,  58  Mich. 
503,  26  N.  W.  485;  Dickinson  Norwegian 
Plow  Co.,  101  Wis.  167,  76  N.  W.  1106. 

It  is  next  urged  that  the  court  erred  in 
sustaining  the  objection  to  Exhibit  No.  2. 
Exhibit  No.  2  is  a  book  which  contains  a 
number  of  pages  of  charges  against  Majw 
made  by  Fitch  from  November,  18^  to  June, 
1902;  the  first  entries  being  charges  for  specif- 
ic services  rendered,  and  the  remaining  pages 
apparently  being  monoranda  of  professional 
services  performed  each  year,  with  a  (Aarge 
of  $400  for  each  year  up  to  fbe  time  of 
Major's  death.  Mrs.  Dunham,  who  was 
Fitch's  stenographer,  testifies  that  Fitch 
k^t  tills  book  for  Major;  that  she  remem- 
bers the  first  time  that  Major  went  over  the 
account  he  said  to  Fitch  he  would  like  to 
have  him  make  a  copy  of  It,  so  that  he  could 
have  it  to  take  wltb  him  wtaenevo'  be  want- 
ed  it ;  that  Fitch  gave  the  book  to  Major,  and 
that  Major  took  it  away,  and  then  afterwards 
brought  it  back ;  that  he  had  it  once  or  twice ; 
that  when  Fitch  did  not  have  the  book  Major 
had  it  It  is  not  contended  that  Major  ever 
made  an  admission  of  the  correctness  of  the 
entries  in  this  book ;  but  it  is  urged  that  it 
Is  a  copy  of  another  record  which  was  Intnn 
duced  in  evidence,  that  Major  agreed  to  tbe 
correctoess  of  the  entries  in  this  other  ac- 
count book,  and  that  consequently  this  was 
an  admission  of  the  account  In  this  book,  and 
made  It  competent  evidence  as  an  admission. 
These  facte,  if  true,  would  entitle  tbe  other 
acconnt  to  be  admitted  in  evidence,  which 
was  done,  but  furnish  no  ground  for  the 
admission  of  a  copy  of  that  acconnt  Tbe 
fact  that  the  witness  does  not  testify  that 
ai^  objection  or  complaint  was  ever  made 
by  Major  In  her  hearing  to  the  entries  in 
this  book  does  not  amount  to  the  dignity 
of  an  admission  by  Major  that  the  charges 
therein  made  against  him  were  correct,  and 
we  think  that  the  ruling  of  the  court  was 
proper  when  It  excluded  this  evidence. 

The  principal  enor  complained  of  Is  that 
the  trial  court  erred  in  directing  the  jury  to 
return  a  verdict  for  the  defendant  To  de- 
termine this  point  requires  an  examination 
of  the  evidence.  It  appears  from  the  evi- 
dence that  Major  and  Flteh,  prior  to  tbe 
time  that  they  lived  in  Omaha,  had  both 
lived  in  Atlantic,  Iowa;  that  Major,  while 
living  In  Atlantic,  was  a  man  of  family,  en- 
gaged In  the  lumber  and  building  material 
business;  that  be  was  worth  at  that  time 
from  f60,t)00  to  «70»000i  that  afterwards  his 
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wife  died,  and  be  mored  to  Omaha,  wbere 
he  lived  alone.  Fitch  testifies  that  Major 
was  worth  about  |60,000  when  he  came  to 
Omaha.  Uajor  obtained  empl<^ent  In  the 
post  office,  and  was  apparently  classed  as 
a  Janitor,  tbongb  the  woriE  be  lUd  was  mon 
In  the  nature  of  being  custodian  of  certain 
post  office  supplies.  Gbarles  Earbacb  tastSr 
fles  that  be  first  Icnew  Major  In  October, 
1883:  that  Fitch's  office  at  that  time  was  on 
the  fdarth  floor  of  the  Karbach  Blodc.  of 
which  the  witness  had  charge;  that  Biajor 
osed  to  go  frequently  to  Fltdi's  office,  av- 
eraging two  or  three  calls  a  week  for  10 
years;  that  In  1894  be  heard  a  otrnversatlon 
between  Major  and  Fitch  with  reference 
to  Fitch's  employmmt  as  attorney;  that  bt 
tbat  conversation  Flteb  wanted  to  charge 
Major  $600  a  year  for  services,  but  Major 
objected;  and  that  th^  finally  agreed  tiiat  It 
should  be  $500  iQ)  to  the  next  year  and  $400 
a  year  from  then  on.  He  says  that  af^ 
that  he  was  frequently  In  Fitch's  office  when 
Major  was  talking  with  Fitch  about  lands  or 
fbB  examination  of  title,  that  at  one  time 
Major  went  away  and  was  gone  for  some 
time,  and  that  after  he  came  back  he  would 
be  up  there  two,  three,  tnr  four  timee  a  week. 
He  says  that  in  1886  he  saw  a  note  glvm 
1^  one  Page  turned  over  to  Fitch  by  Major, 
and  that  Major  told  ZHtch  to  collect  tiie  note 
and  take  his  feee  out  of  It  Johh  Meyer, 
who  was  tbe  janitor  In  the  Karbach  Block, 
says  that  he  was  working  on  the  elevator  In 
1888;  that  Major  came  to  see  Flteb  sometimes 
every  day,  sometimes  twice  a  day,  and  some* 
times  he  would  not  see  him  oftener  than  twice 
a  wetk.  Mrs.  Dunham  testlfles  tliat  she  be- 
gan to  work  for  Fitch  as  his  stenographer 
in  1888,  and  worked  for  him  In  1001;  that  she 
first  saw  MajOT  at  Fitch's  office  In  Novem- 
ber, 1888,  and  at  tiiat  thne  Fitch  was  looUng 
np  taxes  and  abstracts  and  deeds  to  real 
estate  for  Major;  that  one  day  she  beard 
a  conversation  between  a  man  named  Silts 
and  Major  with  reference  to  some  property; 
thnt  Slltz  made  a  remark  which  she  did  not 
bear,  but  she  heard  Major  say  In  reply, 
"No,  I  am  paying  Fitch  $400  a  year  for  my 
work,  and  It  Is  right  that  he  should  do  this." 
She  further  testlfles  that  she  has  seen  Ma- 
jor and  Fitch  go  over  their  book  account 
In  the  book  marked  "Bzhtblt  No.  1"  an 
pages  77  and  78;  that  after  they  bad  been 
looking  oyer  the  account  together  In  Decem- 
ber, 1898,  Fitch  collected  some  money  for 
Major;  that  Major  paid  Fitch  $50  of  It.  and 
told  him  to  give  blm  credit  for  that  on  his 
account  She  further  testlfles  that  she  heard 
a  convergation  In  which  Major  gave  Fitch 
the  Page  note,  but  that  Fitch  did  not  get 
the  money  on  this  note,  and  he  gave  it  back 
to  Major,  and  Major  told  him  to  charge  It 
up  to  hlB  account;  that  he  expected  some 
money  pretty  soon  from  his  brother's  estate, 
and  he  would  settle  up  with  Fitch;  that  Ma- 
jor went  South  about  the  1st  of  July,  1899, 
and  was  gone  until  November,  1900;  and  that 


Major  wrote  Fltdi  while  ba  was  gone.  Sbe 
testifies,  fnrdier,  as  to  sevwal  trips  made 
by  Fitch  for  Major.  On  cro8s-a:anii&atioa 
as  to  tbe  account  she  testifies  that  Major 
wanted  to  see  It,  and  said  that  as  far  mm  be 
knew  everything  i^peared  all  rlgbt.  She 
conld  not  say,  however,  whettiM-  it  was 
on  page  77.  or  some  otiier  page,  but  knows 
It  was  In  the  same  book.  John  P.  FInJey, 
who  had  an  t^Bce  In  the  Karbadi  Block, 
testifies  that  he  luew  of  S^h  dolus  bnsi- 
ness  for  Majw;  that  he  saw  Maj«  in  Eltch*s 
office  fEeqnentiy.  Bobert  Herrick  testifies 
'  that  before  Major  recced  Us  inlierltaDee 
I  from  his  Imvtber  be  owned  a  number  of 
i  vacant  lots  and  other  propwty  that  was 
'  of  no  great  value;  tiiat  from  1894  on  Major 
j  was  buying  and  sdllng  proper^  and  trad- 
ing; that  be  was  in  Herilck'a  oflUce  nearly 
I  ev«y  das  tar  two  years;  that  be  looked 
!  up  titles  and  abstiacta  fnr  him,  and  that 
he  now  has  a  claim  against  tlie  estate  for 
this  work;  that  Major  did  a  good  deal  of 
outside  biddneas  that  he  did  not  Imow  any- 
I  thing  about;  that  in  1890  Major  received 
!  propoty  tram  Ida  Imtbet's  estate.   The  wlt- 
i  ness  testifies  that  be  learned  frmn  Major 
that  Fitch  had  this  claim  against  him;  that 
[  he  learned  this  before  Major  went  Sontii, 
I  and  before  he  Inherited  this  money.   W.  B, 
:  Buck  was  acquainted  with  Flteb  and  Major, 
and  testlfles  that  at  one  time  he  showed 
Major  some  property  which  he  was  trying 
to  sell  him;  that  he  -told  Major  he  would 
fumlsb  an  abstract,  and  let  Ids  attorney 
look  It  over  and  see  whether  it  vras  all  right 
or  not;  and  that  Major  said  that  Flteb 
looked  aftw  his  abstract  business  and  all 
that  Itind  of  tilling— all  bis  transactions. 
This  was  In  October  or  Movonber,  1801.  He 
testifies,  farther,  that  he  had  oftm  seen 
Major  In  Fitch's  office,  and  other  wttnesses 
testify  that  they  often  saw  Major  and  Fitdi 
together  at  Flteb's  office^   Mr.  Hntidilaon 
testifles  that  he  had  known  Major  for  27 
years;  that  In  tbe  last  part  of  1886  be  tried 
to  sell  Major  a  house  and  lot  adjoining  fall 
own;  that  he  had  a  conversation  with  him 
in  regard  to  selling  the  property,  and  that 
In  the  course  of  the  convowtion  Major 
said  that  he  was  paying  FItoh  $400  a  year 
to  do  his  business.   This  witness  came  &om 
the  same  place  as  Fitch  and  Major,  had 
known  Fltch  since  he  was  a  boy,  and  knew 
Major  as  a  lumber  dealer  In  Atiantic.  He 
said  he  would  often  flnd  Major  In  Fitch's 
office.    Bxhlblt  No.  Ij  which  was  admitted 
In  evidence,  consists  of  two  pages  of  a 
book  of  account   The  entries  from  IS&i  to 
1902,  Inclusive,  consist  of  one  entry  for  each 
year  In  tbe  form  of  a  summary  of  services 
performed,  with  a  single  charge  of  $400 
for  each  year's  services.   Tbe  defendant  lo- 
troduced  evidence  to  show  that  Major  left 
a  large  number  of  papers  among  bis  effects, 
in  none  of  which  was  there  any  reference 
to  Fltch  or  anything  whatever  r^ardlac 
Fitch.  The  administrator  testlfles  that  Fttck 
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came  to  him  and  told  him  that  If  he  waa  em- 
ployed as  attorney  for  the  estate  he  would 
present  no  claim,  bnt  this  la  denied  by  Pitch. 
Other  testimony  was  Introduced  tendli^  to 
prove  that  np  to  the  time  that  Major  received 
the  properly  from  his  brother's  estate  he  had 
very  little  property,  mostly  vacant  lots  or 
wild  lands  In  western  Nebraska  all  of  which 
•waB  of  little  value;  that  be  was  employed 
In  the  post  office  during  all  this  time,  and 
that  It  was  necessary  for  blm  to  be  there 
practically  all  the  time  that  the  post  office 
"was  open.  Certain  other  evidence  was  re- 
ceived as  to  whether  the  books  of  account 
offered  at  this  trial  were  Introduced  In 
evidence  in  the  county  court  at  the  bearing 
before  the  county  judge.  As  to  this  there 
was  a  conffict  of  testimony. 

The  administrator  urges  that  this  being  a 
claim  against  the  estate  of  a  deceased  person, 
it  should  be  carefully  scrutinized  and  only 
admitted  upon  very  satisfactory  proof,  and 
that  there  is  no  satisfactory  proof  whatever 
of  a  single  service  rendered  the  deceased  by 
tbe  claimant  as  his  attorney  during  the  en- 
tire period  be  asserts  his  employnent  con- 
tinued. In  this  connection  his  connsel  have 
ably  discussed  In  the  briefs  and  oral  argu- 
ment the  weight  and  credibility  of  the  evi- 
dence, have  pointed  out  inconsistencies  be- 
tween the  testimony  of  the  witnesses  Kar- 
bacb  and  Mrs.  Dunham,  and  have  called  tbe 
attention  of  the  court  to  the  improbability  of 
other  facts  which  have  been  testlfled  to  by 
tbe  plaintiff's  witnesses.  These  <»ns1dera- 
tlons  were  proper  to  have  been  urged  to  a 
jury  and  might  have  great  weight  In  affect- 
ing the  minds  of  the  Jurors  as  to  the  Justness 
of  the  claim.  Granting,  however,  all  that  has 
been  urged  In  this  connection,  the  fact  re- 
mains that  there  is  evidence  which  tends 
at  least  to  support  a  part  of  plalntlfTs  case. 
We  have  testimony  that  a  contract  was  made 
between  Major  and  Fitch  for  1^1  services  to 
be  performed  for  an  annual  compensation  of 
9400.  We  have  testimony  that  Fitch,  per- 
formed some  services;  that  Major  told 
several  parties  that  Fitch  was  hia  attorney 
and  attended  to  his  buslnesB,  and  one  wit- 
ness testifies  that  Major  told  him  he  was  pay- 
ing Fitch  $400  per  year  to  act  as  his  attor- 
ney. It  is  true  that  there  are  inconsisten- 
cies between  the  stories  of  dlfferrat  wit- 
nesses,  and  that  there  may  be  considerable 
doubt  as  to  certain  of  the  facts  testified  to, 
wben  we  take  into  consideration  Major's  dr- 
cnmstances.  But  even  as  to  Major's  financial 
condition  during  the  years  prior  to  the  re- 
ceipt of  the  inheritance  from  his  brother 
there  Is  a  conflict  in  tbe  evidence  and  the 
whole  matter  was  one  for  the  jury  to  deter- 
mine, and  not  for  the  court  We  think 
that  In  the  laudable  zeal  of  the  trial  court 
to  preserve  the  deceased's  estate  It  over- 
looked tbe  principle  that  questions  of  fact 
are  for  tbe  Jury,  and  that  if  the  testimony 
opott  tiie  part  of  the  plaintiff  alone,  viewed 
In  the  Ught  moat  fftvorable  to  him,  would 


Bopport  a  verdict  he  Is  mtitled  to  have  the 
whole  matter  submitted  to  a  jury.  While  the 
evidence  is  not  free  from  doubt  we  cannot 
say  that  It  would  not  support  a  verdict 
Counsel  for  the  administrator,  if  the  case 
were  submitted  to  a  jury,  would  be  entitled 
to  present  to  that  body  as  forcibly  and 
clearly  the  objections  to  the  weight  and 
credibility  of  the  evidence  as  they  have  done 
in  their  brief  and  argument  before  this 
court  and  there  is  no  reason  to  suppose  that 
they  would  not  rec^va  pn^wr  and  due  con- 
sideration. 

Error  is  assigned  on  account  of  the  exclu- 
sion by  the  court  of  the  testimony  of  Fitch 
with  reference  to  what  he  did  concerning 
the  lamination  of  title  to  certain  properly 
belonging  to  the  deceased ;  and  also  as  to  tbe 
exclusion  of  evidence  showing  that  Fitch 
made  several  journeys  to  differoat  localities 
for  the  purpose  of  examining  Into  the  title 
to  lands  situated  ttiere;  also  as  to  whether 
or  not  he  examined  certain  abstracts.  Ail 
tills  testimony  was  objected  to  and  excluded 
upon  the  ground  that  it  involved  a  personal 
transaction  with  the  deceased.  The  ques- 
tion is  whether  this  testimony  Is  a  transaction 
between  the  deceased  person  and  the  witness. 
We  have  said  that  the  word  "transaction," 
as  used  In  the  Code,  embraces  every  variety 
of  affairs  the  subject  of  negotlatlous,  actions, 
or  contracts  between  the  parties.  Smith  v. 
Perry,  52  Neb.  738.  73  N.  W.  282.  The  wlt- 
nees  Fitch  did  not  testify  that  any  contract 
was  ever  entered  Into  between  blm  and  the 
deceased  with  reference  to  his  employment 
as  connsel  or  attorney,  and  tbe  matters  which 
it  was  sought  to  elicit  by  this  proffered  testi- 
mony were  Independent  facts,  which,  stand- 
ing alone,  would  have  no  probative  value  In 
the  case.  The  fact  that  tbe  plaintiff  made  a 
trip  to  Atlantic,  Iowa,  or  that  he  examined 
a  certain  abstract  If  unaccompanied  by  any 
testimony  on  bis  part  that  this  was  done  in 
consequence  of  a  contract  of  employment 
with  tbe  deceased  or  at  tbe  deceased's  re- 
quest would  not  be  a  transaction  with. the 
deceased.  The  testimony  might  corroborate 
the  evidence  given  by  other  witnesses  as  to 
the  existence  of  a  transaction,  but  It  would 
not  be  evidence  of  the  transaction  Itself.  To 
Ulnstrate:  A  contractor  might  agree  to  build 
a  house  for  a  person  who  afterwards  died. 
Attec  tbe  house  was  built  and  the  death  of 
tbe  person  with  whom  he  contracted,  tbe 
builder  could  not  testify  as  to  the  making  of 
any  contract  or  agreement  with  reference  to 
the  building  of  the  house;  but  there  is  noth- 
ing In  the  statute  which  would  prevent  him 
from  testifying  that  be  actually  bollt  a  house 
upon  a  certain  lot  of  ground.  Unless  this 
evidence  was  connected  with  the  deceased  by 
tbe  testimony  of  other  witnesses  showing  that 
the  honse  was  built  upon  this  ground  at  tbe 
request  of  or  with  the  knowledge  of  the  de- 
ceased, no  recovery  could  be  had.  The  tes- 
timony of  the  contractor  that  the  house  was 
bnllt  wonia  not  be  proof  of  a  tranaactlon 


Digilized  by 


1076 


IM  NORTHWBSTBBN  B1DP0RTE& 


with  the  deceased  and  wonld  not  be  Inoompe- 
tent  under  tbe  rale.  In  the  cue  of  Lercbe 

Brasber  (N.  T.)  10  N.  B.  sa  tbe  Gonrt  of 
i^peala  of  New  Twk  beld.  "In  an  acUon 
against  an  executor  by  an  attorn^  to  recover 
for  services  rendered  his  testator  where  the 
emplt^ent  has  bem  GfHnpletel7  proved,  tbe 
plalntilt  may  describe  tbe  things  whldi  be 
did,  provided  sncb  acts  were  done  In  the 
absence  of  tbe  deceased  and  without  bte  im- 
mediate or  personal  participation,  and  the 
deceased.  If  living,  conld  not  for  ttaat  reason 
contradict  snch  testimony.'*  In  that  case 
tbe  attorney  was  permitted  to  testify  tbat 
be  went  to  an  office  and  got  tiie  papers  In  a 
case  in  which  deceased  was  a  par^,  and 
went  to  Albany  to  prepare  the  case  wltii  an- 
other attuney  for  tbe  Gonrt  of  Annals.  The 
court  was  of  tbe  <n)lnlon  that  these  were  ln> 
dependent  facts  In  which  the  deceased  was 
not  personally  a  participate,  and  viiMb,  it 
living,  he  conld  not  for  that  reason  have  con^ 
tradlcted.  They  migbt  have  been  donewltb* 
out  his  anttiorlty  or  knovrfedge.  and  did  not 
necessarily  involve  a  persimal  transaction 
^th  blm.  And  so.  In  this  case,  any  eiami- 
natloo  ot  title  by  Fitch  or  journeys  to  other 
points  made  by  him  upon  buBiness,  tbe  nar 
tore  of  which  is  shown  to  be  connected  with 
tbe  deceased's  alfalrs  and  as  to  wbidi  tbe  d»- 
ceased  did  not  personally  participate  are 
proper  to  be  admitted  in  evidence  as  lnde> 
pendent  facta  Tbe  line,  however,  should  be 
carefully  drawn  by  tiie  trial  court,  so  that 
the  protectlm  thrown  around  the  estate  of 
deceased  persons  by  the  statute  may  be  pre- 
so-ved,  and  yet  tbe  righto  of  the  living  be 
not  Interfered  with.  Where  tbe  act  was 
one  with  which  the  deceased  bad  no 
personal  connection  so  far  as  disclosed 
by  the  evldoice  of  the  Interested  witness,  it 
is  admissible,  if  it  tends  to  establish  the 
truth  of  the  claim  he  makes;  but,  if  any  act 
or  conversation  of  the  deceased  is  involved, 
tlie  statute  excludes  It. 

Under  these  considerations,  we  recommend 
thajt  the  judgment  of  tbe  district  oonit  be 
reversed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
the  forc^lng  optni<m,  tlie  Iw^Ement  of  the 
district  court  Is  reversed. 


WALL  et  aL  V.  KERR  st  a]. 

(Supreme  Ooart  of  Nebraska.  Oct  6,  190B.) 

Appeal— RECOBD—JuBisDicTion. 

Where  the  transcript  shows  the  verdict  and 
a  motion  for  a  new  trial,  but  no  order  dispos- 
ing of  the  motion  and  no  final  judgment,  the 
Snpreme  Court  is  without  Jurisdiction  of  an 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
CenL  Dig.  Appeal  and  Error,  ||  2282-2286J 

(Syllabus  by  the  Court.) 


OtmunisBioners'  Opinion.  Department  K& 
2.  Appeal  from  District  Court,  Howard  Onn- 

ty;  Hanna,  Judge. 

Proceedings  by  James  Kerr  and  others 
to  probate  the  will  of  Sarah  Kerr,  deceased. 
In  which  Margaret  Wall  and  others  appeared 
as  contestants.  From  a  Judgm«it  sustaining 
the  will,  contestanto  appeaL  Ai^eal  dis- 
missed. 

A.  A.  Kendall,  Frank  J.  Taylor,  and  A. 
Wall,  for  appellentL  W.  H.  Thompsoib  T. 
T.  Bell,  and  Raamus  Hannibal,  for  appellees 

DUFFIB.  ,0.  Tlie  plaintifla  in  error  ap- 
pealed fnxn'an  order  of  tbe  probate  court  <tf 
Howard  county  admitting  to  probate  tbe 
will  of  Sarah  Kerr.  A  trial  was  had  in  tbe 
district  court,  and  a  verdict  returned  sos- 
tainlng  the  wilL  An  appeal  was  taken  bj 
the  contestanto  to  this  court  The  transcript 
shows  the  verdict  and  a  motion  for  a  new 
trial,  but  no  order  dlsposli^  of  Qie  motkm 
and  no  final  Judgmmt  ot  the  district  court 
appears. 

For  this  reason  this  court  is  wlthont  Jnrls- 
dlctl<m  to  entertain  the  case,  and  we  recom- 
mend a  dismissal  of  tbe  appeaL 

ALBERT  and  JACKSON,  GC..  concur. 

PER  CURIAM.  For  the  reanm  statad 
abovcb  the  ajqjteal  is  dismissed. 


LEE  et  aL  V.  BRITTAIN. 
(Supreme  Court  of  Nebraska.  Oct.  6,  1900i) 
1.  Afpeax/— MonoH  roa  New  Tbiaz.— Nraa- 

SITT. 

.A  motion  for  a  new  trial  Is  not  neceaaarr 
in  order  to  obtain  a  review  of  tbe  judgment  of 
the  district  court  entered  on  a  hearing  of  an 
appeal  taken  from  tbe  order  ot  a  Itcenae  board 
granting  or  refusing  a  Ucenae  to  sell  intoxi- 
cating li  (mors.  Bennett  et  aL  v.  Otto  et  aL 
(Nebi)  94  N.  W.  807,  followed  and  approved. 
2l  InroxicATiNG    Liquiws  —  SxATims  — 

AlfSNmCEHT  ANO  RBPEAI.. 

The  act  of  1896  (Laws  ISKS,  p.  122,  c.  22) 
is  ineffectual  aa  an  ameadment  or  repeal  of 
section  7155,  Cobber's  Ann.  St  1903,  whidi 
requires  an  applicant  for  liquor  license  to  sell 
intoxicating  llguors  to  give  a  bond  In  the  sum 
of  tSjOOO,  with  at  least  two  good  and  ■aCdent 
sureties,  freeholders  of  the  count;  in  which  the 
license  is  granted.  Fidelity  &  L>M>osit  Co.  of 
Maryland  v.  LIbby  (Neb.)  101  N.  W.  901, 
followed  and  approved. 
(Syllabus  by  the  Court) 

Gommlssloners'  Opinion.  Department  Na 
1.  Error  to  District  Cour^  Merrick  Comity; 
Reeder,  Judge. 

Action  by  Mrs.  O.  H.  Lee  and  othera 
against  F.  F.  Brlttaln.  There  wtts  Judgment 
for  defendant  and  plalntifts  bring;  error. 
Reversed. 

W.  T.  Thompson,  for  plalntlfb  in  emft 
Juiiui  Patterson,  for  defeadanta  In  erros. 
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OI<DHAM,  O,  Plaintiffs  herein  were  re- 
xxionstrators  agaloBt  the  application  of  the 
defendant  for  a  license  to  sell  Intoxicating 
liquors  In  the  Tillage  of  Silver  Creek,  Neb. 
n?be  license  was  granted  by  the  village  board, 
and  an  appeal  taken  by  the  remonstrators 
to  the  district  court,  where  the  action  of  the 
board  was  affirmed.  To  reverse  this  Judg- 
znent  of  the  district  conrt,  the  remonstra- 
-tors  bring  error  to  this  court  The  applica- 
tion was  for  a  license  beginning  June  23, 
1904,  and  ending  May  1,  1005. 

It  Is  nrged  In  the  first  Instance  by  the  de- 
fendant In  error  that  we  cannot  review  the 
proceedings  had  In  the  district  court,  be- 
oanae  no  motion  for  a  new  trial  was  filed 
in  anch  court  This  question,  however,  has 
'been  settled  by  this  court  In  the  case  of  Ben- 
nett et  al.  V.  Otto  et  al.  (Neb.)  94  N.  W. 
807,  In  which  we  said':  "A  motion  for  a 
new  trial  Is  not  necessary  tn  order  to  obtain 
a  review  of  the  Judgment  of  the  district  court 
entered  on  a  bearing  of  an  appeal  taken 
from  the  order  of  a  license  board  granting 
or  refusing  a  llc«ue  to  sell  Intoxicating 
llQuors." 

It  IB  urged  by  the  remonstrators  that  the 
conrt  erred  In  approving  the  action  of  the 
village  board,  because  no  bond  was  filed  by 
the  applicant  with  at  least  two  good  and  suf- 
ficient sureties,  freeholders  of  the  county, 
before  the  license  was  granted,  as  required 
by  section  7155.  Gobbey's  Ann.  St.  1903. 
The  bond,  filed  and  approved  by  the  board 
was  signed  by  the  applicant,  as  principal, 
and  by  the  Hetropolltatf  Mutual  Bond  A  Sure- 
ty Oompany,  as  security.  It  is  contended 
by  counsel  ^r  the  defendant  In  error  that 
the  bond  sHpi  is  sufficient  under  the  provi- 
sions -of*cfaapter  22,  p.  122,  of  the  Session 
Laws  ef  1895,  anthorlzliig  the  acceptance  of 
certain  corporations  as  sureties  thereon. 
This  contention,  we  think,  is  foreclosed  by 
the  opinion  of  this  court  In  Fidelity  &  De- 
posit Oo.  of  Maryland  v.  Llbby  (Neb.)  101  N. 
W.  994,  In  which  we  held  that  chapter  22 
of  the  Session  Laws  of  1895  did  not  effect 
a  repeal  of  section  9.  c.  10.  Gomp.  St.  1903, 
which  enacts  that  the  "official  bonds  of  all 
county  officers  shall  be  executed  by  the  princi- 
pal and  at  iMst  two  snffldent  sureties,  who 
shall  be  f  reeholdersot  the  comity.'*  This  pro- 
vision, we  held,  referred  to  natural  persons, 
and  as  section  7155,  supra,  contains  the  same 
requirement  with  reference  to  the  bond  of 
an  applicant  for  a  liquor  license  that  sec- 
tion 10.  supra,  contains  for  official  bonds, 
it  would  seem  that  we  must  hold  the  bond 
given  Insafflcient. 

It  Is  thwefore  recommended  tiiat  the  jndg^ 
ment  of  the  district  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

AMES  and  LSnTIX)N,  OC,  concur. 

PER  CUBIAM.  ror  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  farther  proceedings. 
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KETTLE  RIVER  QUARRIES  CO.  v.  OITT 

OF  BAST  GRAND  FORKS. 
(Supreme  Court  of  Minnesota.   Nov.  24, 1906.) 
MuinciPAL  CoBFOa&TiONa  —  Public  Iupbovx- 

if ENTB  —  ConnuLCTOB's  Bono— Faildbk  to 

Take. 

The  faflure  6t  a%ty  to  require  a  bond  from 
a  contractor  to  pave  streets  under  an  entire 
agreement,  void  because  In  excess  of  the  author- 
ized limit  of  municipal  indebtedness,  does  opt 
rmder  the  city  liable  under  chapter  ^1,  p.  B3o, 
Lews  1901,  for  that  neglect  to  a  person  furnish- 
ing materials  under  a  subcontract.  Section  9. 
c.  382.  p.  695,  Laws  1903.  validating  such  con- 
tracts and  aathorlzlDS  the  payment  of  evideaces 
of  indebtedness  alreacw  Issneo,  does  not  impose 
Utility  on  the  part  m  the  city  to  sofdi  snDOon- 
tractor. 
(Srllabm  by  the  Oourt) 

Appeal  from  District  Oonrt,  Folk  Oomty; 
William  WattB.  Judge 

Action  by  the  the  Kettle  River  Quarries 
Compaiv  against  tbe  dty  of  Bast  Grand 
Forks.  Eluding  fOr  defendant  Frmn  aa 
ordor  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Edwin  8.  Slater  and  WUlard  R.  Cray,  for 
appellant  A.  A.  Miller,  F.  G.  Masses  and 
G.  A.  E.  Finlayson,  for  respondent 

JAGGARD,  J.  The  facts  In  this  case  are 
stated  by  the  counsel  for  appellant  with  clear- 
ness and  succinctness  as  follows:  On  Au- 
gust 13,  1902,  the  city  of  East  Grand  For^s. 
a  municipal  corporation,  Altered  into  a  con- 
tract with  one  Patrick  H.  Thornton  to  furnish 
material  for  and  to  pave  end  curb  certain  of 
its  streets  at  a  total  contract  price  of  $73,579.- 
40.  On  September  8.  1902.  Kettle  River 
Quarries  Company,  a  corpwatlon,  plaintiff 
and  appellant  herein,  entered  Into  a  contract 
with  said  Thornton  to  furnish  and  to  dellVM- 
at  East  Grand  Forks  stone,  known  as  "Kettle 
River  sandstone,"  to  be  used  in  curbing 
streets  of  defendant  dtyf  under  Its  contract 
with  Thornton.  Pursuant  to  the  contract  be- 
tween the  Quarries  Company  and  Thornton, 
the  former  sold,  and  delivered  to  Thornton 
at  Bast  Grand  Forks,  sandstone  of  the  kind 
and  guall^  called  for  In  his  contract  with 
the  dty,  of  ttie  agreed  price  and  reasonable 
value  of  $0,979.90,  all  of  which  material  was 
used  by  him  In  curbing  streets  of  the  city.  In 
fulfillment  of  the  contract  between  the  two. 
Thornton  paid  the  Quarries  Company  on  ac- 
count of  the  purchase  price  of  said  curbing 
the  sum  of  $2,396.98,  and  on  March  7,  1904, 
the  Quarries  Company  secured  a  Judgment 
against  him  for  $3,897.20,  which  was  the 
unpaid  portion  of  the  purchase  price,  to- 
gether with  interest  to  date  of  Judgment  and 
costs..  Thornton  is  Insolvent,  the  Judgment  1b 
unpaid,  and  plaintiff  Is  and  has  been  unable 
to  collect  the  amount  so  due  It  No  bond 
was  required  from  Thornton  by  the  city,  for 
the  benefit  of  those  performing  labor  and 
furnishing  material  for  him.  In  the  per- 
formance of  his  contract  with  the  city,  con- 
ditioned upon  his  paying  for  such  labcnr  and 
materlaL  At  the  time  tbe  contract  was  «d- 
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tered  Into  between  Thornton  and  tbe  dty  the 
total  Talue  of  taxable  property  waa  $388,541 
according  to  tbe  last  preceding  assessment,  the 
total  indebtedness  of  tbe  city  was  $30,000, 
and  there  was  no  fond  In  the  treasury  of  the 
dty  nor  aTallable  for  the  payment  of  Im- 
proTements  to  be  madettunder  its  contract 
with  Thornton  to  exceed  the  snm  of  $6,000. 
Plalntur  brings  this  action  against  the  cl^  to 
recover  damages  or  loss  sustained  by  reason 
of  tbe  city's  neglect  and  failure  to  require  a 
bond  from  Thornton  as  required  by  chapter 
321,  p.  535,  Laws  1901.  The  trial  court  held 
that  plaintiff  could  not  recover  because  in 
entering  Into  its  contract  with  Thornton  the 
city  exceeded  Its  power  to  create  Indebted- 
ness, a  motion  for  a  new  trial  was  denied, 
and  plaintiff  appeals  from  the  order  of  tiie 
court  denying  such  motion. 

The  contract  between  the  city  and  Thorn- 
ton was  void  because  the  city  had  no  autbor- 
1^  to  Incur  any  indebtedness  In  excess  of 
10  p«  cent  of  tbe  total  value  of  taxable 
property  according  to  the  last  preceding  as- 
sessment for  the  purpose  of  taxation.  Chap- 
ter 8,  p.  16,  Laws  1895;  Purcell  v.  City  of 
East  arand  Torks,  91  Minn.  486,  98  N.  W. 
351.  At  the  time  tbe  dty  made  this  contract 
with  Thornton  tbe  limit  of  Indebtedness 
which  It  might  Incur  was  $38,854.10.  The 
total  indebtedness,  exclusive  of  the  amount 
attempted  to  be  Incurred,  was  $30,000.  The 
amount  of  the  Indebtedness  created  by  that 
entire  and  Indivisible  contract  was  approxl- 
matel:^  $74,000.  Other  reasons  were  also  as- 
signed for  Its  Invalidity.  PlalntUTs  cause  of 
action.  If  It  has  any,  rests  upon  the  city's 
negligence  In  failing  to  take  a  bond  for  the 
protection  of  such  materialmen  as  the  plain- 
tiff. It  Is  not  material  whether  the  liability 
be  called  a  neglect,  a  delict,  or  a  tort.  If  the 
contract  had  been  a  valid  one,  it  is  conceded 
that  the  city  would  Aave  been  liable  (chapt^ 
321,  p.  63S,  Laws  1901} ;  but  its  liability  would 
not  have  been  based  upon  that  contract  As 
it  was,  the  contract  was  Invalid  and  no  cause 
of  action  existed  at  the  time  of  the  transac- 
tion, nor  at  all,  unless  the  Legislature  impos- 
ed such  liability  by  section  9,  c.  382,  p. 
686,  Laws  1903.  That  section  was  quoted  In 
full  In  Merchants*  National  Bank  v.  East 
Grand  Forks  (Minn.)  102  N.  W.  703.  In  that 
case,  the  court,  after  holding  the  title  of  the 
act  to  be  within  the  constitutional  provisions, 
reviewed  the  eases  which  broadiy  recognize 
the  power  of  a  state  Legislature  to  Impose 
upon  a  municipal  corporation  the  payment  of 
certain  disputed  obligations.  It  then  review- 
ed the  issues  in  that  case,  and  held  that  the 
curative  act  was  valid  as  concerned  its  le- 
galizing effect  on  both  technical  and  nontech- 
nical defenses  Interposed  to  the  enforcement 
of  the  particular  obligations,  to  wit  certain 
municipal  warrants,  there  in  litigation.  It  is 
accordingly  not  an  authority  for  the  elimina- 


tion by  that  act  of  technical  or  of  noatechnlc- 
al  defenses  generally,  or  In  any  case  except 
where  the  dty  liad  issued  erldenceB  of  in- 
debtedness to  d^ray  the  costs  of  Improre- 

mente. 

It  may  well  be  doubted  whether  the  Ijefis- 
lature  had  the  power  to  Impose  npoa  a  mn- 
nidpal  corporation  a  liability  for  conduct  up- 
on which  It  was  not  originally  responsibk 
in  an  action  in  tort    It  is  difflcalt  to  see 
bow  an  act  not  tortious  wheo  committxd 
can  be  made  wrongful  by  subsequent  enact- 
ment  Liability  in  tort  may  be  attadied  1^^ 
ratification  or  adoption,  where  the  powia 
sought  to  be  charged  so  recognizes  a  relatitm 
that  he  is  made  responsible  tber^y  fox  tbe 
conduct  of  a  third  person,  which  was  original- 
ly wrongful,  but  for  which  no  re^naibiUty 
<»riginally  attached  to  the  person  nti^ring. 
And  it  is  competent  for  a  U^IslatlTa  enact- 
ment to  adopt  and  create  llablll^  for  conduct 
in  behalf  of  the  state  wbldi  It  coold  bava 
authorized  In  tlie  flrat  instance.   State  v. 
Torinna,  26  Hixm.  1,  6,  49  N.  W.  2S0.  3T  Am. 
Rep.  395.   Leaving  opm  the  question  wbetb- 
cr  the  L^lslatnre  oonld  have  authorised  tlie 
delict,  owtalnly  the  rules  of  constmctlaii 
should  not  be  strained  to  produce  such  a  re- 
sult Tbe  qneatlan  presented  In  tbls  case  Is 
determined  ctmclmiyely  by  tbe  obvlODa  con- 
structi<m  of  section  9.   niat  Mctton  e^rcss- 
ly  TBlldates  and  l^llzes  all  tmdertaJdngs 
and  agreements  and  all  proceedings  tA  what- 
ever  nature  bad  or  made  by  tbe  Tillage  or 
dty  with  r^emce  to  mdi  tmproreoieBti^ 
and  any  and  all  evidences  <rf  indebtednen 
made  in  connection  therewitlL    Soch  village 
or  dty  Is  thereby  "empowered   •    •    •  to 
pay  such  indebtedness  already  Issued  and  to 
provide  funds  for  the  completion  of  any  sodi 
Improvement"   The  language   last  quoted 
does  not  Include,  but  by  Inference  excludes, 
the  duty  of  the  dty  to  pay  for  any  neslect 
delict  or  tort  committed  by  it,  for  which  it 
would  not  be  otherwise  responsible.  Nor 
does  such  responsibility  at  all  follow  from  tbe 
mere  fact  that  the  contract  has  been  vali- 
dated.  The  purpose  of  the  act  in  so  legali- 
zing tbe  contract  was  to  lay  the  premier 
foundation  for  and  to  justify  its  subsequent 
authority  to  pay  spedflc  indebtednees  and  to 
provide  future  funds.   No  rule  of  construc- 
tion requires  or  authorizes  the  enlarged  de- 
duction of  an  Intention  to  ratify  the  contract 
for  all  purposes,  and  to  Impose  upon  a  mo- 
nlclpallty  liability  for  all  possible  caoses  of 
action  which  might  have  arisen  if  the  con- 
tract had  be^  valid  at  all  times.   Tbe  failure 
of  the  dty  to  require  a  bond  from  its  con- 
tractor when  the  contract  was  Illegal  does 
not  by  virtue  of  the  curative  act  render  tbe 
dty  liable  for  that  neglect  to  a  person  furnish- 
ing materials  under  a  subcontract 

Ordw  affirmed. 
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JBMMINO  T.  OBBAX  NOBTHBBN  BT. 
CO. 

(SoprenMOoiirtofllliiiiesota.  Not.  21, 1900^} 

1.  Mabteb  abd  Sertant— Pkbbohai.  iNJUBm 

— OPEKATIOn  OT  BAILBOAD— F1XI.0W  SZBT- 
,  ARTS. 

A  crew  nine  men,  consisting  of  an  en- 
gineer, a  cnneman,  a  fireman,  two  jackmen, 
and  toar  pitmen,  were  engaged  in  oi>erating  a 
steam  Bbovel  in  a  gravel  pit.  The  outfit  con- 
sisted of  a  shovel,  an  engine  house,  which  con- 
tained the  engine  which  operated  the .  shovei. 
an  old  engine  tendw,  which  contained  the  coal 
and  watOT,  and  a  caboose.  It  was  all  located 
upon  a  shwt  track,  which  was  made  up  of 
sections  six  feet  long.  As  the  work  progressed, 
and  It  became  necessary  to  move  the  shovel 
forward,  a  sectlini  <^  track  was  taken  np  from 
the  rear  and  placed  in  front  of  tlu  sbovd.  The 
track  was  in  no  way  connected  with  any  other 
track.  About  16  feet  from  the  shovel  outfiL 
there  was  a  temporary  track,  upon  which  stood 
ballast  cars,  and  tbis  track  was  about  80  rods 
from  the  tnaln  railroad  track,  with  which  it 
connected  at  a  point  abont  one  mile  distant 
The  engineer  employed  end  discharged  the  men 
and  generally  controlled  the  crew.  He  person- 
ally had  charge  of  the  work  of  moving  the  crane, 
and  controlled  tbe  ai>eed  and  course  of  the 
bucket  attached  thereto.  Plaintiff,  one  of  the 
pitmen,  was  Injured  by  tbe  negligent  manner  in 
which  the  engineer  caused  tbe  bucket  to  swing 
from  Hw  ballast  car  into  the  pit  Held : 

(1)  That  the  plaintiff  and  his  fellow  serv- 
ants were  not  at  the  time  of  the  accident  en- 
gaged in  operating  a  railway. 

(2)  That  the  danger  to  which  the  plaintiff 
was  subjected  was  not  one  of  the  hazards  pecul- 
iar to  the  operation  of  a  railroad,  and  therefore 
was  not  within  section  2701,  Oen.  St.  1894. 

(3)  That  the  engineer  was  a  fellow  servant 
of  tbe  plaintiff,  who  was  a  pitman,  and  whose 
work  It  was,  with  tbe  assistance  of  others,  to 
take  the  six-foot  section  of  track  from  the  rear 
of  the  outfit,  carry  it  forward,  and  fosten  in 
position  in  front  of  the  steam  shovel. 

2.  Mbouoxncr— Pleadino — PnooF. 

Tbe  rnle  that  where  the  complaint  In  an 
action  to  recover  damages  for  personal  Injuries 
alleges  specific  acts  of  negligence  the  proof  will 
be  confined  to  the  matters  thus  allegea,  applied, 
[Ed.  Note. — For  cases  in  point,  see  Tol.  37, 
Cent  Dig.  Negligence,  (§  208,  216.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Oonrt,  Wright  Coun- 
ty ;  Arthur  B.  Giddlngs,  Judge. 

Action  by  Michael  H.  Jemmlng  against  the 
Great  Northern  Railway  Company.  At  the 
close  of  the  erldence,  a  vwdlct  for  defend- 
ant was  directed,  and  from  an  ordw  denying 
a  motion  for  a  new  trial,  plaintiff  appeala. 
Affirmed. 

F.  B.  Latham  and  J.  0.  Tarboz,  tot  appel- 
lant Bome  O.  Brown  and  Gtaaa.  S.  Albert, 
for  respondent 

BLLIOTT,  J.  The  pltintltt  was  Injured 
while  In  the  employ  of  tJie  defendant  railway 
company,  and  brought  this  action  to  recover 
damages  <m  the  ground  of  the  alleged  negli- 
gence of  the  defendant  At  tbe  close  of  the 
plalntlffB  caae.  tbA  court  directed  a  verdict 
In  favor  of  the  defendant,  and  from  an  ord» 
denying  a  motion  for  a  new  trial,  the  plain- 
tiff appeals  to  this  court 

Tbe  facts  are  comparatlTely  simple  and 


easily  mideratood.  Tbe  plalntitt  employe 
ed  by  the  defendant  railroad  company  as  a 
pitman  with  one  of  the  steam  Bborel  crews 
ttigaged  in  diOTellng  graTel  from  a  gravel  pit 
in  New  Limdott.  He  oommoiced  woric  on  the 
12th  of  September,  1904,  and  was  employed 
coattmiondy  ftom  that  date  imtil  the  10th  of 
October,  when  be  was  injured.  The  steam 
shovel  ontflt  with  which  the  plainUfl  was 
working  consisted  of  the  shovel,  an  engine 
house,  whldi  contained  the  engine  operating 
tbe  ahov^  an  old  «Dglne  tendor,  containing 
tbe  coal  and  water  for  tbe  use  of  the  engine, 
and  a  sort  of  cabooaa  It  was  a  steam  ahovel 
Buch  as  is  ordinarily  used  for  sinjilar  work 
in  places  in  no  way  connected  witli  the  rail- 
way business.  The  shovel  was  located  upon 
sections  of  tratft  abont  6  feet  long,  whl<A 
were  not  connected  in  any  way  with  any 
other  track.  Abont  16  f6et  from  the  shovel 
outfit  there  waa  a  temporary  track.  ui>on 
which  stood  ballast  cars,  and  this  track  was 
about  80  rods  away  ttOm  the  main  railway 
tra<^,  with  which  it  connected  abont  one  mile 
from  tbe  place  where  the  steam  shovel  was 
located.  Tbe  shovel  worked  into  tbe  bank 
immediately  In  fnmt  and  on  the  left- 
hand  side.  In  Its  operation  tbe  dirt  waa  re- 
moved tma  the  place  immediately  In  front 
before  ccnnmencing  on  tlie  left-hand  side. 
When  enough  had  been  removed  from  the 
front  to  make  the  necessary  room,  a  section 
of  tbe  movable  track  was  taken  np  from  tbe 
rear  of  the  outfit,  carried  forward  by  tbe  pit- 
men, and  placed  in  front  of  the  shovel.  The 
crew  consisted  of  a  fireman,  engineer,  crane- 
man,  two  Jadan«i,  and  four  pitmen,  of  which 
the  plaintiff  was  one.  It  was  tbe  duty  of  the 
pitmen  to  level  off  the  place  for  a  aecUtm  of 
tbe  track,  and  then  pick  np  tbe  ties  and  rails 
constituting  tbe  section,  carry  them  annmd 
in  front  of  tbe  shovel,  and  put  them  In  place. 
These  rails  were  six  feet  lon^  and  were 
fastened  together  by  two  bridal  bars  or  pieces 
of  iron,  wbicb  could  be  morod  forward  and 
badcward  on  tbe  rail.  Tbe  same  section  was 
need  over  and  over  again,  as  fast  as  tbe 
steam  shovel  moved  ahead.  The  shovel  was 
moved  by  the  engine,  which  was  used  to  do 
the  digging.  Tbe  movements  of  the  shovel 
were  controlled  by  tbe  oiglneer  and  the 
creneman.  The  oiglneer  would  swing  the 
crane  around,  raise  and  lower  it,  and  when 
tbe  dliipor  was  filled  would  raise  it  and 
swing  It  over  tb»  ballast  car.  He  governed 
the  speed  and  the  belght  and  course  of  the 
dipper.  He  hired  and  dbKharged  tbe  men 
constitutlug  the  crew,  and  was  in  general 
charge  of  the  operation  of  tbe  shovel.  Tbe 
O'aneman  attended  to  the  raising  and  lower- 
ing of  the  dipper  while  they  were  dipping. 
As  usually  operated,  when  tbe  men  were  in  the 
pit,  Ibe  ahovel  waa  swung  arotmd  from  the 
ballast  car  over  and  across  the  track,  then  low- 
ered at  something  like  a  right  angle  with  Its 
first  course,  then  brought  badk  towards  the 
machinery,  and  pushed  finrward  Into  the  bank 
nntU  tbe  dlppor  waa  filled;  after  wbicb  it 
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was  raised  up  over  the  trac^,  and  baA  again 
to  the  car,  where  It  was  emptied.  On  the 
day  when  the  plaintiff  was  Injured  the  shovel 
was  being  operated  somewhat  faster  than 
nsuaL  The  plaintiff  was  In  the  pit,  engaged 
in  fixing  the  bridal  bars,  when  the  engineer 
brought  the  dipper  down  In  an  unusual 
couree,  "kind  of  cornerwise"  from  where  it 
started,  over  the  place  wh^e  he  was  working, 
so  that  It  would  bare  struck  him  had  be  re- 
mained In  that  place.  In  trying  to  escape 
be  fell  on  the  track,  and  the  dipper  in  its  for^ 
ward  course  towards  the  dirt  struck  him,  and 
caused  the  injuries  complained  of.  At  the 
time  of  the  accident  both  the  ballast  car  and 
the  steam'  shovel  outfit  were  stationary,  the 
machinery  and  crane  mechanism  only  being 
In  motion. 

1.  The  appellant  contends  that  the  defend- 
ant was  guilty  of  negligence  In  not  framing 
such  general  rules  and  regulations  as  a  pru- 
dent man  would  under  the  circumstances  con- 
sider necessary  and  reasonable  for  the  elimi- 
nation of  possible  dangers  and  the  protecOon 
of  the  employes.  There  la  nothing  in  the 
record  to  show  whetb^  or  not  such  rules 
were  made  in  this  instance.  But  the  appel- 
lant Is  not  in  a  position  to  predicate  negli- 
gence upon  the  failure  to  make  such  rules, 
even  if  it  appeared  that  none  were  made 
and  promulgated.  The  allegation  of  the  com- 
plaint 1b  that,  "while  plaintiff  was  so  working, 
and  while  he  was  exercising  ordinary  care 
and  caution,  and  without  fault  or  negligence 
on  the  part  of  plaintiff  In  any  manner  what- 
ever, defendant  wrongfully,  n^ligently,  and 
carelessly  caused  the  heavy  iron  scoop  or 
bucket  for  digging  up  and  elevatii^  the 
gravel,  with  the  heavy  arm  or  lever  by  which 
it  was  operated,  to  descend  In  a  sudden 
and  unexx>ected  manner  upon  the  plaintiff." 
The  court  will  not  consider  acts  of  negligence 
not  charged  in  the  complaint  CJonnelly  v. 
Minneapolis  Eastern  By.,  88  Minn.  80,  85 
N.  W.  582 ;  Morrow  v.  St  Paul  City  Ry.  Co., 
65  Minn.  382,  67  N.  W.  1002.  In  the  Connelly 
case  the  court  used  language  which  is  equal- 
ly applicable  to  the  case  at  bar.  "The  ap- 
pellant in  bis  brief  relies  to  some  extent  ui>- 
on  the  duty  of  the  defendant  to  make  and 
promulgate  general  rules  for  the  conduct  of 
employ^  as  far  as  might  be  necessary  for  the 
protection  of  oo-employte.  This  case  does 
not  involve  any  such  consid^ation.  The 
complaint  does  not  allege  any  neglect  of  duty 
on  the  part  of  the  defendant  in  that  respect, 
nor  otherwise  than  In  the  movement  of  ttiese 
cars  on  the  particular  occasion,  nor  was  such 
a  question  litigated."  For  applications  of 
this  principle,  see  Chicago  City  By.  Co.  v. 
Bruley,  215  111.  464,  74  N.  B.  441 ;  Hudglns 
V.  Coca  Cola  Bottling  Co.  (Oa.)  60  S.  E.  974 

This  leaves  but  two  questions  for  consider- 
ation: (a)  Did  the  work  that  the  plaintiff 
was  engaged  in  Involve  hassards  or  daogws 
peculiar  to  the  operation  of  railroads?  And 
(b)  if  it  did  not  was  the  w^neer  of  the 
steam  shovel  outfit  a  Tic^  prinelpa]  or  a  fel- 
low servant 


2.  Chapter  18,  p.  69,  Laws  1887  (Gcsl  St 
1894k  i  2701),  was  enacted  for  tbe  ivorpose  of 
abolishing,  under  certain  coDditionB,  tbe  con- 
mon-law  role  which  exempts  employam  fm 
responsibility  for  damages  reanltiiis  tnm 
personal  Injuries  occasioned  by  the  negLl- 
gence  of  a  fellow  servant 

(a)  If  the  language  of  the  statute  bad  bees 
given  a  literal  construction.  It  would  ban 
applied  to  all  the  employte  of  railroad  ooa- 
panies  under  all  circumstances,  whetber  tbe 
Injury  complained  of  was  received  in  tbe 
course  of  the  employment  or  otherwise 
When  tbe  statute  first  came  before  the  court 
In  Lavallee  v.  St  P..  M.  &  H.  Ry.  Co..  *i 
Minn.  249,  41  N.  W.  974,  It  was  reoogniasd 
that  such  a  reading  would  render  tbe  act  ca- 
constltntional  as  class  legislation.    It  was, 
however,  to  be  presumed  that  the  I>Kislatu;? 
did  not  Intend  tbe  statute  to  be  construed  hi 
such  a  marniOT  as  to  destroy  its  validity.  I: 
was  therefore  held  to  be  intmdcd  for  tbe 
benefit  only  of  such  employes  as  were  oi- 
gaged  in  the  extremely  hazardous  busioeB^ 
of  operating  railroads.   Thus  limited,  tbe  act 
was  constitutional.   As  said  by  Chief  Jus- 
tice Oilfillan:   "The  frequency  and  magni- 
tude of  tbe  dangers  to  which  those  ^nployol 
in  operating  railroads  are  exposed ;  the  dif- 
ficulty— sometimes  impossibility— of  escapin; 
from  them  with  any  amotmt  of  care  wbeo 
they  come ;  the  fact  that  a  great  number  of 
men  are  employed,  co-operating  in  the  same 
work,  so  that  no  one  of  them  can  know  all 
the  others,  their  competency,  skill,  and  caic. 
so  that  he  may  be  said  to  voluntarily  asstuoe 
the  risk  arising  from  the  want  of  skill  or 
care  by  any  one  of  the  nimiber — are  a  suffi- 
cient reason  for  applying  a  rule  of  liability 
on  tbe  part  of  the  employer  to  the  onploy^ 
so  employed  different  from  that  ordinarily 
ai^lied  between  master  and  servant    But  do 
Just  reason  can  be  su^ated  why  such  dif- 
ference should  be  founded,  not  on  the  charac- 
ter of  the  employment  nor  of  the  danger? 
to  which  those  employed  are  exposed,  but  on 
the  character  only  of  the  employer."  See 
Missouri  Pac.  By.  Co.  v.  Markey,  127  r.  a 
205,  8  Sup.  Ct.  1161,  82  L.  Ed.  107 ;  tabatt 
Master  and  Servant,  {  G43  et  "seq.   This  case 
was  followed  In  Johnson  v.  St  Paul  &  Duluth 
B.  R.  Co.,  43  Minn.  222,  45  N.  W.  156.  8  L.  R.  A 
419,  where  after  full  and  careful  reconsidera- 
tion the  statute  was  held  to  apply  only  to  tbe 
employes  of  railway  corporations  exposed  to 
the  peculiar  hazards  connected  with  the  uw 
and  operation  of  railroads.   After  noting  tbe 
unsatisfactory  efforts  which  had  been  made 
to  apply  other  theories,  Mr.  Justice  Mitchell 
said:   "Therefore,  after  mature  considm- 
tion,  our  conclusion  is  that  U  any  limitation 
is  to  be  placed  by  the  courts  upon  the  ai^ 
cation  of  this  statute  (and  on  constltutioni] 
grounds  there  must  be),  the  only  one  whldi 
will  furnish  any  definite  or  logical  rule  la  to 
hold  that  it  only  applies  to  those  employfii 
who  are  exposed  to  the  peculiar  hazards  In- 
cident to  the  use  and  operation  of  railroads- 
and  whose  lojuriea  are  the  result  of  sa^ 
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dangera.**  Tbe  rule,  u  tbos  eatabllsbed, 
tliat  the  statate  Indades  00I7  tbe  class  of 
SCTvants  expoeed  to  Injury  by  tbe  dangera 
peculiar  to  the  me  and  operation  of  railroads, 
has  never  since  been  de^mrted  from  by  this 
conrt  Pearson  v.  G.,  M.  &  8t  P.  By.  Co.,  47 
Minn.  9,  49  N.  W.  802;  Welsel  t.  Eastern  I^. 
Co.,  79  Minn.  246,  82  N.  W.  676;  Holtx  t.  O. 
N.  Ry.  Co.,  69  Minn.  524,  72  N.  W.  806; 
O'Neal  T.  O.  N.  By.  Co.,  80  Minn.  27,  82  N.  W. 
1086,  61  L.  R.  A.  682;  Kline  t.  Minnesota 
Iron  Co.,  98  Minn.  68,  100  N.  W.  681.  And 
see  Akeson  v.  O.,  B.  ft  Q.  I^.  Oo.,  106  Iowa, 
64,  75  N.  W.  676. 

The  statute  is  held  not  to  apply  to  street 
railways,  although  included  within  its  gen- 
eral lanffuage,  for  the  reason  that  their  em- 
ployes are  not  exposed  to  the  haaards  and 
dangera  Incident  to  the  operation  of  ordinary 
railroads.  Fnnk  t.  City  of  Bt.  Paul,  61 
Minn.  486.  68  N.  W.  1099,  29  U  B.  A.  208, 
62  Am.  8t  Bep.  008.  In  the  Larallee  Case 
the  plaintiff  at  the  time  of  his  Injury  was 
employed  as  a  boiler  maker  in  the  defend- 
ant's shops,  and  clearly  did  not  come  within 
the  statota  In  tbe  Johnson  case  plalnttfiC 
was  one  of  a  crew  of  men  who  were  engaged 
In  repairing  a  bridge  on  defendant's  road, 
and  In  perfonuing  tbe  work  It  was  necessary 
to  leave  tbe  draw  partly  open.  Through 
tbe  negligence  of  one  of  the  crew,  the  draw 
■WBB  left  unfastened.  Tbe  plaintiff  was  at 
work  between  tbe  stationary  part  of  the 
bridge  and  tbe  draw,  when  the  wind  blew 
the  draw  shut,  and  injured  him.  It  was 
held  that  the  Injury  was  not  caused  \xy  a 
hazard  Incident  to  the  operation  of  a  rail- 
road,  and  there  conld  be  no  recoTery.  In 
the  Pearson  case  a  crew  of  8ectl<Himen 
were  engaged  in  loading  railroad  Iron  from 
tbe  ground  upon  a  flat  car,  when  some  of 
the  crew  Degllgently  let  one  of  the  rails 
fall  upon  plaintiff's  arm.  The  risk  was  not 
In  any  way  different  from  that  to  which 
any  one  Is  subjected  who  with  others  en- 
gage  in  loading  or  unloading  ponderous 
articles.  It  was  held  that  there  conld  be 
no  recovery.  In  Njus  v.  Chicago,  etc.,  By. 
Co..  47  Minn.  92,  40  N.  W.  527.  tbe  plaintiff 
was  engaged  in  removing  iron  bars  from 
a  car  to  the  ground,  and  It  was  held  that 
be  was  within  tbe  statute  as  constmed  by 
tbe  Supreme  Court  of  Iowa.  In  which 
state  tbe  accident  occurred.  In  the  Welsel 
case  the  plaintiff  was  one  of  tbe  crew  of 
a  steam  shovel  working  in  a  gravel  pit, 
which  was  being  operated  In  a  manner  very 
similar  to  the  one  in  the  case  at  bar.  For 
tbe  purpose  of  supplying  water  to  the  shov- 
el, a  locomotive  was  brought  into  the  pit 
near  tbe  shovel,  and  a  hose  attached  to 
the  locomotlye  was  carried  to  the  boiler  of 
tbe  steam  shovel.  The  water  under  steam 
pressure  was  thus  forced  from  the  locomo- 
tive to  the'  shorel.  The  locomotive  with  the 
tender  loaded  with  coal  came  into  the  pit, 
and  remained  stationary.  The  plaintiff 
picked  VP  the  hoae^  and  handed  it  to  another 


member  of  the  crew,  who  was  standing  on 
tbe  loose  coal  upon  the  tender.  In  hand- 
ling the  hose  the  man  on  the  coal  dislodged 
a  piece  of  coal,  which  fell  upon  the  plaintiff, 
and  Injured  him.  The  risk  to  which  the 
plaintiff  was  subjected  was  held  not  to  be 
a  railroad  hazard,  as  the  danger  of  the 
coal  falling  was  no  other,  different,  or  great- 
er in  any  respect  than  would  exist  in  the 
case  of  a  stationary  coal  bin  In  no  way 
connected  with  a  railroad.  In  the  Holtz 
case  the  plaintiff,  with  three  other  empIoy6a 
of  the  railroad  company,  were  engaged  in 
repairing  a  car  In  the  repair  shed.  While 
under  the  car,  engaged  In  putting  plates 
and  nuts  on  the  bolts  as  they  were  driven 
through  by  another  employ^  one  of  the 
bolts,  being  longer  than  the  others,  came 
in  contact  with  plalntUTs  head,  and  severe- 
ly injured  him.  It  was  held  not  a  railroad 
hazard.  In  the  CNell  cascf  tbe  plaintiff,  a 
section  hand,  was  injured  by  coming  in  con- 
tact with  a  projecting  bolt  while  engaged 
in  removing  a  part  of  a  railway  bridge.  The 
risk  was  not  peculiar  to  railroading,  but 
was  incidental  to  tbe  repair  of  a  bridge. 

Tbe  same  construction  has  been  placed 
upon  the  Iowa  statute,  which  is  like  that 
of  Minnesota.  In  Reddlngton  v.  C,  M.  & 
St  P.  B.  E.  Co.  (Iowa)  78  N.  W.  800.  the 
plaintiff  was  employed  to  aid  in  coaling  tbe 
defendant's  engine.  The  engine  and  train 
were  standing  still  alongside  the  coal  shed. 
"While  so  employed  in  h<dBting  coal  toe 
the  purpose  of  filling  a  car,  a  co-employtf  so 
negligently  moved  a  crane  they  were  unfug 
In  the  work  that  it  struck  tbe  plaintiff's 
arm  and  broke  It.  The  danger  arising  from 
the  use  of  the  crane  does  not  appear  to 
have  been  greater  or  less  by  reason  of  tbe 
fdct  that  It  was  used  In  loading  a  railroad 
car.  nor  does  It  appear  that  the  plaintiff 
while  engaged  in  his  duties  was  exposed  to 
any  dangers  from  the  operation  of  the  road. 
The  case  comes  within  Malone  v.  B.,  C.  R. 
A  M.  By.  Co.,  61  Iowa,  326,  16  N.  W.  203, 
47  Am.  Bep.  818,  and  Id.  (Iowa)  21  N.  W. 
766,  64  Am.  BL  Rep.  11,  and  Foley  C.  B.. 
I.  ft  P.  By.  Co..  64  Iowa.  644.  21  N.  W.  124. 
In  our  opinion  the  evidence  shows  no  liabili- 
ty." See,  also,  Nelson  v.  O.,  M.  ft  St  P. 
By.  Co..  73  Iowa.  576.  85  N.  W.  611.  rever»> 
ing  Beddlngton  v.  C,  M.  ft  St  P.  By.  Co.. 
75  N.  W.  679  on  rehearing.  In  Smith  t. 
St.  Paul  ft  Duluth  By.  Oo..  44  Minn.  17,  46 
N.  W.  149,  It  was  held  not  a  necessary  con- 
dition to  the  applicability  of  the  statute 
that  tbe  employment  of  tbe  servant  injured 
and  of  the  servant  whose  negligence  caused 
tbe  Injury  should  be  of  the  same  kind.  Both 
the  servants  whose  conduct  was  bi  question 
were  engaged  in  actual  railroad  operations. 

There  is  another  line  of  cases  which  Il- 
lustrates the  application  of  the  statute.  In 
Nichols  T.  C,  M.  ft  St  P.  R.  B.  Co.,  00  Minn. 
819,  62  N.  W.  886,  the  plaintiff  was  employ- 
ed as  a  wiper  In  s  roundhouse,  and  was  call- 
ed by  the  foreman  to  aid  bi  straightenlnf 
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a  wire  cable  used  to  pnll  a  plow  In  unload- 
ing gravel  from  flat  cam  In  repairing  the 
road.  One  end  of  the  cable  was  attached  to 
a  switch  stand,  and  the  other  to  a  locomo- 
tive, which  pulled  until  the  wire  became 
tant  One  of  the  employ^  pushed  the  cable 
off  the  end  of  the  switch  stand,  and  It  swung 
around,  and  broke  the  plaintiff's  leg.  The 
hazard  was  held  peculiar  to  the  railroad 
business;  the  court  saying:  "The  test  la  not 
whether  the  conditions  are  In  any  respect 
parallel  to  those  to  be  found  In  some  kind 
of  business,  or  whether  the  appliances  are 
in  any  respect  similar  to  those  used  In  some 
other  kind  of  business.  If  there  is  an  ele- 
ment of  hazard  or  condition  of  danger  which 
contributed  to  the  injury,  and  wtilch  Is  pe- 
culiar to  the  railroad  business,  the  statute 
applies.  There  certainly  are  such  elements 
and  conditions  to  this  case."  In  Mlkkelson 
V.  Truesdale,  63  Minn.  137,  «5  N.  W.  260,  It 
appeared  that  the  plaintiff  was  a  "wiper,'" 
whose  duty  It  was  to  assist  in  taking  enginee  in 
and  out  oC  the  roundhouse,  and  to  the  coal  shed 
for  coal.  He  was  Injured  while  assisting  In 
coaling  an  engine  by  ttbeing  negligently  moved 
by  bis  co-servant,  and  It  was  held  that  the  haz- 
ard was  one  peculiar  to  the  operation  of  rail- 
roads.  In  Leier  v.  Minnesota  Belt  Line,  B. 

6  T.  Co.,  68  Minn.  208,  65  N.  W.  28»,  the 
plaintiff  was  injured  while  attempting  to 
step  from  a  platform  to  the  top  of  a  passing 
car,  under  the  orders  of  a  conductor.  Very 
naturally  it  was  held  that  he  was  Injured 
by  reason  of  exposure  to  a  railroad  hazard, 
in  Blomqulst  v.  Q.  N.  Ry.  Co.,  65  Minn.  68, 

07  N.  W.  804,  the  plaintiff,  a  sectionman,  was 
employed  in  repairing  the  defendant's  main 
track.  The  work  bad  to  Ise  done  with  great 
and  extraordinary  haste.  In  order  to  avoid 
danger  to  trains  tbat  were  or  might  be  ap- 
proaching. While  engaged  with  other  sec- 
tlonmen  in  carrying  a  heavy  iron  rail,  the 
plaintiff  was  Injured  by  a  fellow  workman 
negligently  releasing  his  hold  on  the  rail  and 
letting  It  fall.  It  was  admitted  that  this 
was  a  close  or  "border*'  case,  but  it  could 
be  fairly  said  that  the  plaintiff's  onployment 
involved  an  element  of  danger  peculiar  to 
the  railroad  business,  and  intimately  con- 
nected with,  and  growing  ont  of,  the  opera- 
tion of  the  road,  to  wit,  "that  he  was  enga- 
ged In  repairing  the  track  upon  which  trains 
were  operated,  and  tbat,  in  view  of  that  fact, 
the  work  had  to  be  done  with  great  and 
unusual  haste,  in  order  to  avoid  danger  to 
trains  that  were  or  might  be  approaching." 
The  Blomqulst  Case  was  followed  in  Ander^ 
son  T.  Q.  N.  Ry.  Co.,  74  Minn.  432,  77  N.  W. 
240.  The  plaintiff  was  engaged  with  others 
in  repairing  a  portion  of  defendant's  road- 
bed, and  was  Injured  by  the  negligence  of  a 
fellow  servant  in  releasing  a  jack  which 
held  up  a  portion  of  the  track,  which  then 
fell  upon  the  plaintiff's  foot.  For  the  pur- 
pose of  bringing  tbe  case  within  the  principle 
ot  the  Blomqulst  Case,  it  was  alleged  In  the 
complaint  tbat  the  woA  waa  being  executed 


In  great  haste,  so  as  to  complete  ttue  work 
and  replace  the  tntk  before  the  arrlral  oC 
any  trains.  This  allegation  was  put  In  laaoa 
by  the  answer,  and  as  tbe  Issues  wore  pre- 
sented. It  was,  under  the  evidence,  a  que*- 
tion  for  the  jury  whether  or  not  the  work 
in  which  the  plaintiff  was  engaged  at  tbe 
time  of  his  Injury  was  being  executed  under 
such  conditions  and  circumstances  as  to  ex- 
pose the  plaintiff  to  the  peeallar  hazards  In- 
cident to  the  use  and  operation  of  rallroada. 
and  whether  he  was  injured  as  the  result 
of  such  dangers.  The  same  principle  waa 
applied  in  Krenzer  v.  Great  Northern  Ry. 
Co.,  83  Minn.  386,  86  N.  W.  418,  where  tbe 
plaintiff  was  Injured,  while  at  work  clearing 
a  wrecked  train  from  tbe  defendant's 
tracks,  by  tbe  falling  of  the  roof  of  a  dis- 
abled car,  caused  by  the  ne^igence  of  a 
fellow  servant.  The  wreck  was  an  exten- 
sive one,  and  tbe  tracks  were  covered  with 
the  disabled  cars.  Tbe  crew  was  called  out 
In  the  middle  of  the  night,  and  from  all  the 
drcumstances  it  was  apparent  that  tbe  work 
was  ni^nt,  and  that  great  haste  was  neces- 
sary In  order  to  clear  the  track  for  the  pas- 
sage of  expected  trains. .  As  In  tbe  Anderson 
Case,  it  was  clearly  a  question  for  the  Jory 
to  say  whether  the  work  was  being  done 
under  such  circumstances  as  to  expose  tbe 
plaintiff  to  tbe  hasar^  peculiar  to  operat- 
ing a  railroad.  In  Lindgren  v.  M.  &  St.  U 
Ry.  Oo.,  86  Minn.  152,  80  M.  W.  881,  tbe  plain- 
tiff, a  sectionman,  was  Injured  thro  ugh  tbe 
negligence  of  a  fellow  servant  while  enga- 
ged in  removing  a  hand  car  from  the  railroad 
tracks  to  make  way  for  an  approaebing 
freight  train;  and  It  was  held,  foUowtng 
Steffenson  V.  C,  M.  ft  St.  P.  Ry.  Co.  46  Minn. 
865,  47  N.  W.  1068.  11  L.  R.  A.  271,  that  the 
case  was  within  the  statute,  as  removing  the 
car  from  tbe  track  was  a  part  of  tbe  opera- 
tion of  the  car.  See,  also  Benson  v.  Chicago 
eta  Ry.  Co..  75  Minn.  163,  77  N.  W.  789,  74 
Am.  St  Rep.  444. 

(b)  The  appellant  also  contends  that  tbe 
crew  which  was  operating  the  steam  shovel 
was  operating  a  railroad,  within  the  mean- 
ing of  the  statute  as  construed  by  tiie  de- 
cisions of  this  court  We  do  not  think  tbat 
the  steam  shovel  with  Its  tender  and  sec- 
tions of  movable  track  can  be  thus  dignified. 
In  Schneider  v.  Chicago.  B.  ft  N.  E.  Co..  42 
Minn.  68,  43  N.  W.  788,  the  plaintiff  was  In- 
jured by  being  thrown  from  the  pilot  of  an 
engine  which  was  being  operated  upon  a 
temporary  construction  track.  It  was  not 
questioned  but  that  the  defendant  was  oper- 
ating a  railroad,  but  It  was  claimed  that  the 
proviso  of  section  2701  applied,  as  the  road 
was  not  open  to  public  us&  See  also  Moran 
V.  Eastern  R.  Oo.,  48  Minn.  46,  50  N.  W.  830, 
and  Roe  v.  Winston,  86  Minn.  77,  90  N.  W. 
122.  The  road  onder  construction  In  Schm 
V.  Powers-Simpson  Oo.,  86  Minn.  447,  89  N. 
W.  68,  was  an  extensive  logging  railroad,  and 
It  was  contended  unsuccessfully  that  the 
■tatote  did  not  ai^ly  to  It,  becansa  It  was 
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not  organized  ai  a  railroad  corporation,  and  i 
was  not  mgBgBA  as  a  common  carrier  of  i 
passengerB  and  freigbt,  bnt  confined  Ita  rail- 
road bOBinen  ezdiuiT^  to  Ita  own  affairs. 
The  Bdiiu  Case  was  followed  in  Kline  t. 
BClnn.  Iron  Co.,  98  Minn.  68,  100  N.  W.  flSl.^ 
where  It  anwared  that  the  defmdant  wae 
operating  a  narrow  gange  railroad,  about 
two  or  three  miles  kmg,  with  a  full  equip- 
ment of  cars  and  engines.  The  on^  qnes- 
tlon  Involred  was  whether  the  statute  appli- 
ed to  a  piiTate  raUvay. 

Under  the  eonstmctlon  tbos  given  thestat 
lite  and  as  applied  In  the  cases  to  which  at- 
tention has  been  called.  It  is  very  drar  that 
the  danger  to  whldi  the  plaintiff  In  this 
case  was  subjected  was  not  one  of  the  haz- 
nrds  pectdiar  to  the  operation  of  a  railway. 
It  wu  sncb  as  is  incidental  to  the  manage- 
ment of  all  machinery,  and  the  accident 
would  hBTo  been  as  liable  to  occur  had  the 
steam  shovel  been  <^rated  by  parties  not 
fn  the  mnploy  of  a  railway  company,  in  ex- 
oavattog  for  a  canal,  or  for  the  fonndatlon 
of  a  bnlldlng.  It  was  a  hasard  connected 
with  tbe  operation  of  a  steam  flhovel,  and 
the  mere  fact  that  the  shorel  belonged  to  a 
railway  company,  and  was  being  operated 
by  Its  employte,  did  not  change  Its  nature, 
8.  Aa  tbe  case  does  not  come  within  the 
purview  of  section  2701,  Qm.  St  186^  It  is 
necessary  to  ascertain  whether  tbe  plaintiff 
and  the  engineer,  throni^  whose  n^ltgraice 
plaintiff  was  Injured,  were  fCllow  servants. 
The  claim  that  the  aiglneer  was  a  vice  prin- 
cipal cannot  be  sustained.   It  Is  teue  that  he 
was  in  charge  of  the  crane,  bad  power  to  hire 
and  discharge  men,  and  was  to  a  position  vt 
aatbnrity  ovee  the  men.  But  it  can  no  longer 
be  contended  In  this  Jurisdiction  that  mere 
superiority  of  rank  creates  tSte  relation  ct 
vice  principal.  It  Is  the  established  law  of 
this  state  that  It  Is  not  the  rank  of  the  «d* 
ploy#  nor  his  anthorl^  over  other  empIoyAi, 
but  the  nature  <tf  the  duty  or  service  that  be 
performs,  which  determines  whether  be  Is  a 
vloe  principal  or  a  fellow  servant.  Iiabatt, 
Master  ft  Servant  {  614  et  seq ;  Oooley,  Torts 
(2d  Bd.)  640;  Jaggard,  Torta,  vol.  2,  p.  10S7; 
Dillon,  article  in  24  Am.  L.  Rev.  190.   The  law 
Imposes  upon  the  master  certato  absolute 
duties,  and  imperatively  requires  that  he 
either  perform  them  personally,  or  through 
Bome  r^esentatlve.   If  be  choosM  to  dele- 
gate audi  duties  to  one  of  his  onployAi,  the 
delegate  thus  becomes  his  personal  represent- 
ntlve,  and  the  master  Is  req^nslble  tor  tbe 
manner  In  which  the  duties  are  poformed. 
As  to  these  absolute  duties,  the  nvresenta- 
tive,  whatever  his  rank  as  compared  with 
other  employes,  stands  In  the  place  of  the 
master;  as  to  all  other  matters,  ha  Is  a 
fellow  servant  <ot  tbe  other  employte.  Re 
thus  occupies  a   dual  relatltm.    To  tbe 
extent  to  which  the  master's  absolute  duties 
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are  delegated  to  him  he  Is  a  vice  principal ; 
when  cogaged  with  others  to  the  common 
employment  of  the  master  be  It  a  fellow  ser- 
vant Undrall  v.  Wood,  41  Hlnn.  212,  42 
N.  W.  1020^  4  L.  B.  A.  798;  Perras  v.  A. 
Booth  Co.,  82  Minn.  191.  84  N.  W.  730,  85  N. 
W.  179;  Brown  v.  MtoneapoUs  &  St  Louis 
Uy.  Co,  31  Minn.  533.  18  N.  W.  834;  BIl  v. 
N.  P.  Ry.  Co.  (N.  D.)  48  N.  W.  222,  12  L.  R. 
A.  97,  26  Am.  St  Rep.  021;  Wood  v.  New 
Bedford  Goal  C!o.,  121  Mass.  2S2. 

In  this  case  It  was  the  absolute  duty  of  the 
railway  company  to  use  proper  care  to  fur- 
nish its  empl<^6s  with  a  reasonably  safe 
place  to  do  the  work  of  the  master,  and 
prc^r  machinery  and  appliances  with  which 
to  work;  and  If  the  company  had  del^ated 
the  performance  of  this  duty  to  the  engineer, 
be  would  have  been  a  vice  principal  In  rela- 
tion to  such  duties.  But  It  la  not  cba^'ged 
that  there  was  any  failure  In  the  discharge  of 
such  duties,  as  the  negligence  alleged  Is 
merely  the  Improper  handling  of  a  part  of  the 
machinery  In  a  particular  Instance.  The 
swinging  of  a  crane  through  the  same  course 
every  time  It  Is  operated  is  the  mere  act  of  a 
workman,  and  not  one  of  the  absolute  duties 
which  the  law  Imposes  upoa  the  master.  It 
was  the  individual  duty  of  the  man  who  was 
placed  In  the  position  of  engineer  to  do  his 
work  so  as  to  avoid  Injury  to  his  fellow 
workmen.  If  he  failed  to  do  this,  and  injury 
resulted  thereby  to  another  co-employ6.  It  was 
the  unfortunate  result  of  the  casual  negli- 
gence of  the  fellow  servant,  and  there  can 
be  no  recovery  of  damages  from  the  master. 

For  the  purpose  of  this  case.  It  must  be 
presumed  that  the  machinery  was  proper,  and 
was  being  operated  in  a  proper  place.  The 
negligence,  therefore,  was  In  the  Improper  use 
by  one  servant  of  a  proper  Instrumentality, 
for  which  the  master  is  not  liable  to  the 
servant.  It  was  the  duty  of  the  engineer  to 
control  the,  operation  and  movements  of  the 
crane.  It  was  the  duty  of  the  plaintiflf  to  aid 
to  moving  and  placing  the  track.  One  was 
as  much  an  todivldnal  duty  as  the  other.  No 
orders  were  given,  as  far  as  the  record  shows, 
by  the  engineer  to  tbe  plalntllT.  Each  was 
employed  to  do  his  differential  share  of  the 
labor  of  the  cqjnmon  employment  for  the  ac- 
complishment of  the  Qltlmate  object  of  such 
employment. 

The  facts  bring  this  case  squarely  within 
the  rule  as  stated  in  Borgerson  v.  Cook  Stone 
Oo.,  91  Minn.  91.  97  N.  W.  734:  "As  to  those 
who  are  engaged  with  others  In  tbe  common 
employment  or  in  the  details  of  tbe  work,  the 
performance  of  such  duties,  though  different 
to  kind,  requires  them  to  be  regarded  as 
fellow  servanta." 

The  conrt  therefore,  properly  directed  a 
verdict,  and  the  order  denyli^  the  motion  for 
new  trial  Is  affirmed. 
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(Sopraae  Court  of  MinneBOta.   Dec.  8,  1905.) 
Bailboadb  —  Accident   a.t  Cbossikg— Bti- 

DSNOE— CoNTBlBtJTOBT  NEGUQCNCB. 
In  an  action  to  recover  (or  personal  in- 
juries caused  bv  a  collision  between  plaintiff's 
team  and  a  switch  entrine  of  defendant,  at  the 
croBsioc  of  defendant's  railroad  over  Third 
street  in  Oraad  Forks,  the  evidence  Is  ezamlD- 
ed,  and  held  to  show  conclaslvely  tiiat  plaintiff 
was  rnlltj  of  eontiibatoiT  nvllgenee. 

(Syltabas  Iv  the  Court) 

Appeal  from  District  Oonrt,  Folk  Oonnty; 
William  WBttfl.  Judge, 

Action  by  Bedor  Wardner  against  the 
Great  Northern  Ballway  Company.  Verdict 
for  plaintiff.  From  an  order  denyliv  a 
motion  for  lodgment  notwithstanding  tbe 
verdict  or  tcx  a  new  trial,  defendant  appeals. 
Bevfrsed. 

M.  L.  Countryman  and  A,  C.  WUklnson. 
for  appellant  G.  A.  E.  Finlayson  and  Sor- 
ley  A  Bergman,  for  respondent. 

BROWN,  J.  Action  to  recover  for  per- 
sonal injuries  alleged  to  bave  been  caused 
by  tbe  negligence  of  defendant,  In  which 
plaintiff  had  a  verdict  in  the  court  below, 
and  defendant  appealed  from  the  order  de- 
nying its  alternative  motion  for  Judgment 
notwithstanding  the  verdict  and  for  a  new 
trial. 

The  injuries  complained  of  by  plaintiff  re- 
sulted from  his  being  struck  by  one  of  de- 
fendant's switch  engines  at  a  street  crossing 
In  the  city  of  Grand  Forks,  N.  D.  As  ap- 
pears from  the  record,  defendant  has  two 
parallel  tracks  at  tbe  point  of  the  accident, 
running  In  a  westerly  direction  from  a 
bridge  over  the  Red  river,  and  crossing 
Third  street  the  southerly  of  tbe  two  being 
its  main  track,  and  tbe  other  a  side  track 
extending  along  tbe  right  of  way,  distant 
10  feet  from  the  main  track.  Both  tracks 
are  on  a  level  with  tbe  street,  which  is 
paved.  On  each  side  of  tbe  street  buildings 
have  been  erected  op  to  the  right  of  way, 
BO  that  tbe  view  of  tbe  track,  either  east 
or  west.  Is  obstructed  until  within  a  few 
feet  thereof.  Tbe  street  Is  extensively  used 
by  tbe  people,  and  the  crossing  Is  one  at- 
tended with  more  or  less  danger.  Defend- 
ant had  provided  gates,  consisting  of  long 
bars,  which  were  operated  by  a  watchman 
in  a  tower  situated  a  block  west  on  the 
right  of  way,  and  are  lowered  automatically 
when  a  train  approaches,  and  when  down 
the;  effectually  obstruct  passage  over  the 
tracks.  In  conneciion  with  the  gates  is  a 
gong,  which  sounds  continuously  while  they 
are  being  lowered.  On  the  2l8t  of  May, 
1904,  at  about  4  o'clock  in  the  afternoon, 
plaintiff  was  driving  south  on  'Hilrd  street 
over  which  the  railroad  tracks  so  extend, 
with  bis  team  of  horses  hitched  to  an  empty 
wagiHL  Aa  be  reached  the  main  track  be 


was  atmck  by  a  switch  en^e  coming  trma 
the  east  and  received  the  injnrles  of  which 
he  complains.  His  canae  of  action  Is  found- 
ed npon  two  alleged  acta  of  ne^lcence: 
(1)  That  the  employAi  of  defoidant  In  cbance 
of  the  switch  engine  gave  no  signal  of  its 
approach  by  ringing  the  beU.  sonndlns  tbt 
wfalstie,  or  otherwise;  and  (2)  that  tbe  em- 
ploytt  were  guilty  of  n^lgmice  in  nmnlng 
the  engine  at  an  excessive  rate  of  wpeeO,  la 
Tiolation  of  the  OTdinancea  of  tbe  dty  of 
Grand  Forks.  The  defense  was  a  denial 
of  the  acts  of  n^lgence  charged,  and  that 
plaintiff  was  gnllty  of  oontrlbntory  neg- 
ligence. 

Numerous  errors  are  assigned  on  this 
appeal;  but  In  the  view  we  take  of  the 
case  and  the  specific  acts  of  ne^igeoce 
relied  jxpoa  for  recovery.  It  becomes  neces- 
sary to  consider  only  one  aneatlon,  tIk,  \ 
whether  the  court  ored  In  refusing  defendr 
ant's  request  for  an  lostmcted  verdict  oo 
the  grotmd  that  plalntlfl  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  It 
conclusively  appears  from  the  evidence  as 
presented  by  tbe  record  that  at  the  time  in 
question,  and  when  plalntHTs  team  was  at 
tbe  gates  on  the  north  side  of  the  right  of 
way,  the  watchman,  having  observed  tiie 
approach  of  the  switch  engine  from  the  i 
east  commenced  to  lower,  the  gates.  In  con- 
nection with  which  the  gong  attached  ther^ 
to  sounded  in  the  usual  manner.  Plaintiff 
was  driving  his  team  at  an  ordinary  walk,, 
and  was  himself  in  possession  of  all  his  | 
faculti^   His  hearing  and  eyesight  were 
good.   From  the  position  he  was  in  at  this 
time  his  view  along  the  track  to  the  east 
was  unobstructed  for  a  distance  of  90  feet 
He  testified  that  as  he  approached  the  cross-  I 
ing  he  looked  to  tbe  east  at  this  point  and 
saw  no  approaching  engine;  that  when  he 
was  within  about  20  feet  of  the  main  track, 
then  being  on  the  side  track,  which  was 
10  feet  from  the  former,  he  again  looked  j 
to  the  east  when  bis  view  was  tmobstmcted  , 
for  a  distance  of  140  feet  and  saw  no  «»•  i 
glne  approaching;  and  when  within  3  feet 
of  the  main  track  be  looked  to  the  east  a 
third  time  and  discovered  the  engine  almost 
upon  him,  and  in  attempting  to  cross  the 
track  was  caught  by  the  engine  and  Injured. 
There  was  evidence  tending  to  show  that 
the  engine  was  running  at  a  rate  of  be- 
tween 6  and  12  miles  an  hour;  but  In  view  | 
of  tbe  fact  that  It  was  brought  to  a  stand- 
still within  about  4  feet  from  the  place 
where  the  collision  occurred.  It  Is  fhlrlj  con- 
clusive that  it  was  not  running  at  any  T«y 
rapid  rate  of  speed  at  that  time. 

But  whether  defendant  was  guilty  of  n^-  ' 
ligence  In  operating  the  engine  at  a  speed 
not  authorized  by  the  city  ordinances  of 
Grand  Forks  or  failed  to  give  the  nsual 
signals  of  Its  approach,  the  conclusion  is 
unavoidable  that  plaintiff  was  guilty  of  con- 
tributory negllg^ice  and  cannot  recover. 
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The  croaaliif  in  qnestlon  !■  a  dugavoH 
•one,  reQalUng  on  the  part  of  tia  railroad 
■company  greater  care  than  would  be  reqnlred 
at  cnnln^  lev  dangerons,  and  a  corr» 
spending  degE«e  of  care  on  the  part  of  tha 
pedeatrlana  cHMSlng  tbe  tra<ta.  Tbe  role 
Is  tlioroufflilr  settled  In  tbia  state  that  a 
person  abont  to  cross  a  railroad  track- at 
-a  pnUte  highway  or  street  mnst  use  his 
senses,  his  s^ht  and  heuing,  nnless  In 
some  way  he.  is  prerrated  from  d<^ng  so^ 
and  if  be  fidls  In  this  respect,  and  receives 
injuries  1^  reason  of  such  f^un,  he  can- 
not recorer.  The  evldenoe  does  not  disclose 
anything  which  In  any  way  dlstrauted  plain- 
titrs  attention,  and,  as  abeady  otworved,  his 
Tiew  to  the  east,  down  the  trade,  was  nnob- 
structed.  and  If  be  had  kxAed  In  that  dlreo- 
tl<Ht  before  passing  aptni  the  tracks  he  wonld 
liave  seal  the  spproachlng  mglne  In  time  to 
bavearated  the  accident  The  following  cases 
fully  sustain  the  contention  of  defendant 
that  plalntur  was  guilty  of  contrflratory  neg- 
ligence and  cannot  recover:  Brown  t.  M.  & 
St  P.  B.  W.  Ga,  22  Minn.  166;  Carney  t,  O.. 
St  P.,  M.  &  O.  Ry.  Ca.  46  Minn.  220,  48  N.  W. 
^12;  aark  v.  N.  P.  By.  Co.,  47  Minn.  380, 

50  N.  W.  86B;  Schneider  t.  N.  P.  Ry.  Co., 

51  Minn.  383,  84  N.  W.  124;  Sandberg  v.  St 
P.  &  D.  Ry.  Co.,  80  Minn.  442,  83  N.  W.  411; 
OrUwold  V.  Q.  N.  By.  Co.,  86  Minn.  67.  90 
N.  W,  2;  Kemp  t.  N.  P.  Ry.  Co..  89  Minn. 
139.  94  N.  W.  439.  In  the  last  ease  the 
court  said:  "There  la  no  explanation  or 
reason  given  to  acconnt  for  the  fact  that 
respondent  did  not  see  the  train  awroacfalng 
In  time  to  avoid  the  acddent  He  says 
be  looked  when  within  two  rods  of  the  cross- 
ing, but  did  not  see  any  train.  If  he  did  not 
look,  he  was  gull^  of  contrlbntoty  negli- 
gence; and,  if  he  did  look,  he  mnst  hare  semi 
the  approaching  train  tor  his  view  was  nn- 
obstmcted;  and.  If  he  aaw  It,  he  took  the 

-chances  In  attempting  to  cross  ahead  of  it 
In  the  absftttca  of  a  reasonaUe  explanation, 
there  was  no  question  for  the  Jury  to  pass 
upon."  And  In  the  case  at  bar  then  Is  no 

-explanation  or  reason  given  to  account  for 
the  fact  that  plaintiff  did  not  see  the  ap- 
proaching switch  engine.  If  be  looked  In  th^ 

-direction  from  wtilch  it  was  coming,  as 
be  testified  be  did.  It  is  beyond  qnestl<m 
that  bad  be  looked  at  a  point  20  feet  fnnn 
the  main  track  be  would  have  seen  Its  ap- 
proach, and  could  have  stcq;>ped  his  team, 
or  turned  aside,  and  prevented  the  artllslon. 
He  could  not  pass  out  upon  the  other  side, 
for  the  gates  were  lowered,  and  the  fact 
tlut  he  drove  blindly  on  Is  conclusive  that 
be  WM  not  In  the  enrdse  of  reasonaMs 
care  tbr  hla  safety.  It  seems  clear  to  vs. 


on  a  fuU  review  of  all  the  teathnony,  that 
he  was  elUier  totally  unmindful  of  his  sur- 
roundings at  the  time  of  crossing  the  tracka, 
paying  no  heed  to  the  sounding  of  the  gong 
attached  to  the  gates,  or  he  knew  the  en- 
gine wss  approaching  and  made  an  effort 
to  cross  the  tracks  ahead  of  it  Bystanders 
who  witnessed  the  accident  noticed  the  ap- 
proaching engine,  that  the  gates  were  be- 
ing lowered  as  plaintiff  was  entering  upon 
Ibe  right  of  way,  and  heard  the  continuous 
sounding  of  the  gong;  while  plaintiff  testl- 
fled  that  he  neither  saw  nor  heard  the  engine 
until  it  was  upon  him,  did  not  notice  that 
the  gates  were  being  lowered,  nor  hear  the 
sound  of  the  gong.  The  facts  testified  to 
by  the  bystanders  were  conclusively  estab* 
llshed.  and  the  situation,  as  respects  the 
care  exercised  by  plaintiff,  leaves  but  one 
inference,  that  of  negligence.  Greenwood 
V.  C,  B  I.  &  P.  Ry.  Co.  (Minn.)  104  N.  W.  8. 

The  fact  that  the  railroad  company  had 
placed  gates  at  this  crossing,  and  that  they 
were  not  lowered  at  the  precise  moment 
when  plaintiff  approached  the  crossing,  did 
not  relieve  him  of  the  duty  to  look  and  listen 
for  an  approaching  train  before  crossing  the 
tracks.  While  gates  of  this  kind  are  pro- 
vided by  the  railroad  company  as  a  protec- 
tion to  pedestrians,  who  may,  in  a  measure, 
rely  upon  the  duty  of  the  company  to  lower 
them  when  a  train  approaches,  the  fact 
that  they  are  so  provided  does  not  wholly 
relieve  the  pedestrian  from  exerdslng  rea- 
sonable care  to  avoid  danger.  In  Stegner 
V.  C,  M.  &  St  P.  Ry.  Co.  (Minn.)  102  N.  W. 
20S,  it  was  held  that  open  gates  of  this 
character  at  a  railroad  street  crossing  are 
an  Implied  assurance  to  travelers  upon  the 
street  that  the  tracks  may  be  safely  passed; 
still  the  fact  that  the  gates  are  open  does 
not  relieve  them  from  exercising  ordinary 
care  before  going  upon  the  tracks.  In  the 
case  at  bar  plaintiff  had  not  entered  upon 
the  tracks  or  upon  the  right  of  way  until 
the  gates  were  being  lowered,  and  they  were 
completely  lowered  before  he  had  reached 
the  main  track  on  which  the  accident  oc- 
curred. This  predicament  was  brought  on 
by  his  own  neglect 

In  this  view  of  the  evidence,  the  substance 
ot  which  we  have  referred  to.  taking  the 
caae  from  plaintiff's  own  testimony,  It  is 
clear  that  a  better  case  cannot  be  made 
on  a  second  trial;  and,  tm  the  reason  that 
the  evidence  is  conclusive  of  plalntUTs  con- 
tributory negligence,  the  order  appealed  from 
is  reversed,  and  the  case  remanded,  with 
directions  to  the  court  below  to  enter  Judg- 
ment on  the  merits  for  defendant 
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SfTATSS  T.  NORTH  WUfiTIBBN  TBLB- 
PHONB  BXCH.  GO. 
(8Bi^<aiie  Goart  of  Minnesota.  Dec.  8, 1006.) 

TAXATIOIT  —  BXDIPTIOIVS — TBUPHOH  I  COH- 

pahub. 

lu  proceedings  to  enforce  the  parment  ot 
dellnqaent  taxes  on  property  belonging  to  de- 
fendant. It  is  held  that  the  midlnga  of  the  trial 
coait  tut  the  property  i»  not  necessarily  tued 
In  the  conduct  of  defendant's  boslness  as  a  tele> 
phone  company  are  sastalned  by  the  erldaiicei 
(Syllabus  by  the  Gontt.) 

Appeal  from  District  Court;  Ramsey  Gonn- 
1y ;  Oscar  Hallam,  Jndse. 

Proceedings  by  tiie  state  agaliiiBt  the  North- 
western Teleidume  BlxdiaDKe  Oompany  to 
obtain  Judgment  tcr  taxes.  Judgmnit  tor 
the  state,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  AflBrmed. 

a  D.  &  R.  D.  O'Brien  (F.  A.  Prendergast, 
ot  connsel),  for  appellant  Thomaa  R.  Kane. 
Go.  Atty..  and  O.  H.  O'Neill.  Aaat  Go.  Atty^ 
for  the  State; 

BROWN,  3.  In  proceedings  to  obtain  judg- 
mwt  for  taxes  delinquent  the  first  Monday  In 
January,  1906,  theretofore  levied  and  as- 
sessed against  lot  15,  block  9,  St  Paul  Proper, 
the  Northwestam  Telephone  Exchange  Com- 
pany, owner  of  the  lot  intwposed  the  defoise 
that  It  waa  exempt  frmn  taxation  under  the 
proTlslona  of  chapter  314,  p.  5Si,  Gen.  Lawa 
1897;  that  defendant  had  paid  the  grosa 
earnings  tax  prorided  by  that  act;  and  that 
the  proper^  here  in  question  waa  neceasaxlly 
used  in  connecticoi  with  the  <v>eratioa  of  Its 
bosineas  and  not  taxable  by  the  ordinary 
methods.  The  trial  coart  found  againat  the 
defendant  and,  in  effect  that  the  propwty 
was  not  necessarily  used  in  the  conduct  <tf 
d^endant's  business,  and  waa  tho-efore  tax* 
able.  Defendant  appealed. 

By  the  constituflonal  amendment  of  1896 
(Oen.  Laws  1897,  tUQ  the  Legislature  was 
authorized  to  impose  upm  telephone  com- 
panies and  others  a  gross  earnings  tax  upon 
any  m  all  property  owned  by  them  In  Hen  of 
other  taxes.  Pursnant  to  this  authorl^  the 
Legislature,  by  chapter  814,  p.  681,  Gen.  Laws 
1897,  enacted  that  all  telephone  companies 
doing  business  In  this  state  should  pay  Into 
the  state  treasury,  on  or  before  the  Ist  day 
of  January  of  each  year,  fbe  sum  of  8  per 
cent  of  their  gross  earnings,  which,  when 
made,  should  be  In  lieu  of  all  other  taxes  and 
assessments  of  whatever  kind  or  nature  upon 
all  property  held,  owned,  or  used  by  them  in 
or  about  the  construction.  r^Ir,  or  operation 
of  their  business.  The  trial  court  adopting 
the  construction  given  the  constitutional 
amendment  and  the  act  of  the  Legislature  In 
the  case  of  State  v.  N.  W.  Tele.  Bxch.  Co., 
84  Minn.  459,  87  N.  W.  1181,  held  that  Inas- 
much as  the  property  in  question  was  not 
necessarily  used  In  the  operation  of  defend- 
ant's telephone  business,  It  was  subject  to 
texatlott  by  the  ordinary  methods,  and  that 
under  the  proviso  attached  to  the  constitu- 


tional amendment  to  the  effect  that  noQiInf 
there  contained  atwubl  <verate  to  aotborlne 
the  assessment  or  taxation  of  any  farm  land 
or  ordinary  business  blocks  or  vnptrtj 
owned  by  a  triephme  company,  except  in  the 
manner  provided  by  the  ordinary  metbods  of 
taxation,  the  property  in  question  was  taxa- 
ble by  the  usnal  methods.  The  qaestioii  wag- 
gested  CD  the  onl  argument  ttiat  a  proper 
conatmctlom  of  the  constitutional  amendment 
would  limit  the  gross  earnings  tax  there  pro- 
vided for  to  the  personal  prop«ty  and  fran- 
chise of  the  cmnpany,  leaving  all  real 
propOTty,  whether  used  In  connection  with 
the  telephone  busluess  or  not  subject  to  tax- 
ation by  the  ordinary  methods,  la  not  pre- 
■rated  by  tbo  record  not  covered  by  the 
briellB  of  counsel,  and  we  do  not  deem  It  a^ 
vlsable  to  consider  or  determine  it  at  this 
time.  The  qnestlcm  Involves  lmp»tant  con- 
sequences to  telephone  companies  as  well  as 
to  the  stete,  and  btfnre  It  Is  detexmlned 
should  be  thoroughly  discussed  and  argned. 
We  dispose  of  the  case,  therefore,  upon  the 
only  qnestloD  presented  1^  the  xeowd.  vis. 
whether  the  *in^<<wg"  of  the  trial  court  that 
this  particular  property  was  not  necessarUj 
used  In  connection  with  the  operation  ot  de- 
fendant's business  are  'siutained  the  evl- 
doace. 

A  carefal  omsldaratlon  of  the  erUenoe 
leate  to  the  ccsicluBlon  that  the  trial  court 
ahould  be  sustained.  The  evidence  la  not 
so  clear^  against  Its  conclusion  as  to  Justify 
a  reversal  by  this  court  The  testimony  bear- 
ing upon  the  use  of  the  propwty  snd  the 
necessity  thereof  In  connection  with  the 
operation  of  defendant's  business  is  sobstan- 
tlally  like  that  presented  In  ttH  case  of  State 
T.  N.  W.  Tele.  Bxch.  Go.,  84  Minn.  46B;  ST  N. 
W.  IISI,  thou^  it  does  not  appear  In  the 
case  at  bar  that  the  purchase  of  this  iwoperty 
was  made  with  a  view  to  the  future  con- 
struction of  a  telq;>hone  hollding  thMeon.  It 
appears  that  for  many  years  the  company 
owned  a  bnlldlng,  sev^sl  stories  high.  In  the 
dty  of  St  Paul,  which  It  occupied  aa  Its 
central  telephone  exchange.  The  lot  in  ques- 
tion adjoins  the  lot  oa  whkdi  that  bnildlng 
Btends,  and  was  purchased  by  the  company 
to  October,  1902,  and  has  stoce  been  need  1^ 
it  for  the  purpose  of  storing  telei^one  poles, 
material,  and  supplies  used  in  its  business; 
but  the  evidence  does  not  concIusiTely  show 
that  the  propraty  was  necessary  fw  this 
purpose.  It  Is  not  decisive  in  cases  of  this 
kind  that  the  property  claimed  to  be  exempt 
from  taxation  was  In  fact  used  in  connection 
with  the  affairs  of  the  company.  It  must 
also  appear,  to  render  it  uempt  from  taxa- 
tion, that  it  la  necessary  tor  the  ordinary  use 
and  conduct  of  Its  bnstoess.  As  stated,  this 
proper^  was  used  tar  storing  telephone  poles 
and  other  property  necessary  and  Incident  to 
defendant's  business,  and  as  a  means  of 
access  to  the  basement  of  its  central  exchange 
building;  but  It  does  not  appear  that  it  had 
no  other  place  for  storing  such  "^^^h^i  dot 
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other  mesna  for  entering  the  basement  of  Its 
main  buUdlng.  Snch  being  the  case,  the 
conclusion  nmst  be  that  the  findings  of  the 
tzial  conrt  are  sustained.  Whltcomb  r.  Ram- 
sey County,  01  Minn.  238,  87  N.  W.  879; 
County  of  Todd  t.  St  P.,  M.  *  M.  By.  Oo.  88 
Bdlnn.  163,  86  N.  W.  109. 
Order  affirmed. 


SOHOBNAE  T.  ST.  PAUL  TIKB  ft  HABINB 

INS.  CO. 

(Snpreme  Court  of  Minnesota.  Not.  24.  1906.) 

1.  ImmAXKm—OAvm  or  Tax — DrnaaroB — 

The  eridence  jnatlfied  the  jury  In  fiD^ng 
that  the  fire  was  not  caused  bj  the  instrumen- 
tality of  the  Insured,  and  that  ne  did  not  fall  to 
make  reasonable  effort  to  save  ttw  iiroperty  In- 
mired. 

2.  Sahb — EviDEirOB — ^Rrutajiot. 

The  court  did  not  abuse  Its  dlscretlou  In  re- 
fusing to  receive  evidence  to  the  effect  that  the 
Insured  had  scattered  oil  on  the  walls  of  his 
llTlng  rooms,  situated  60  feet  distant  from  the 
barn.  It  was  a  collateral  matter,  baring  no 
direct  bearing  on  the  point  at  Issae. 
S.  Saui — iNBTBUcnons. 

The  court  instructed  the  jury  that,  in  con- 
sidering the  defense,  they  should  be  satisfied  by 
a  preponderance  of  the  evidence  that  respond-' 
ent  either  directly  or  indirectly  caused  the  fire ; 
and  in  stating  that  the  court  had  so  often  ex- 
plained to  than  the  meaning  of  "prepcmdtfance 
of  the  eridence,"  It  was  not  necessary  to  dwell 
upon  it  Thill  was  not  error,  for  it  will  be  pre- 
sumed that  the  jury  understood  what  was  meant 
by  a  preponderance  of  the  evidence,  and,  if 
counsel  ftv  appellant  had  any  doubt  upon  that 
subject.it  was  necessary  to  call  special  atten- 
tion to  it,  under  the  rule  of  Stetnbaner  T.  Stone. 
88  N.  W.  784,  85  Minn.  274. 

4.  Saub— Amount  or  Rbcovzbt. 

It  ms  not  erm  to  instruct  the  jury  that 
If  they  found  for  respondent  it  shonld  be  tar 
the  entire  amount  of  the  policy ;  no  issue  hav- 
ing been  made  by  the  defense  at  the  trial  that  It 
was  entitled  to  any  reductions  by  reason  of  the 
fact  tliat  t^e  insured  did  not  take  reasonable 
steps  to  preserve  the  pnq^erty  after  tiie  fire 
started. 

(Syllabut  by  the  Court) 

Appeal  from  District  Court  Otter  Tall 
County ;  I*.  L.  Baxter,  Judge. 

Action  by  M.  Schomak  against  the  St  Paul 
Fire  ft  Marine  Insurance  Company.  There 
was  a  verdict  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.  Affirmed. 

How,  Butler  &  Mitchell  and  M.  J.  Daly, 
for  appellant   C.  L.  Baxter  and  Parsons  & 

Brown,  for  resiiondent 

LEWIS,  J.  Bespondent  held  a  policy  of 
insurance  In  appellant  company — $S00  on  his 
barn,  fSOO  on  horses  (not  exceeding  f60  per 
hoiw),  and  $S0  on  vehicles  and  other  mis- 
cellaneous articles  contained  in  the  bam.  A 
flre  having  occurred,  this  action  was  brought 
to  recover  the  amount  of  the  loss.  Appellant 
set  up  three  defenses:  That  the  policy  had 
been  canceled;  that  the  flre  had  been  set  by 
the  InstmrneiitaUtr  ttf  tbe  iiuarea;  tbat 


alter  the  bam  was  set  on  flre,  tbe  Insured 
fraudulently,  and  contrary  to  the  terms  of 
tbe  poii(9^,  failed  to  make  reasonable  ex^ 
tiona  to  save  and  protect  the  prcqperty,  by 
reason  of  which  neglect  the  same  was  un- 
necessarily destroyed.  At  the  trial  the  first 
defense  was  abandoned,  uid  the  Jury  re* 
turned  a  verdict  for  the  respondent 

1.  Appellant  made  no  claim  at  the  trial 
that  the  property  was  Insured  for  more  than 
its  value,  and  objected  to  evidence  to  that 
effect  vpon  tbe  theory  that  the  insured 
caused  the  property  to  be  bumed,  not  for  any 
pecuniary  benefit  but  as  the  result  of  spite 
woA,  growing  out  of  trouble  with  bis  wife 
or  family.  Reqwctable  dtlzeiu  of  the  town 
testified  that  the  wife  bad  made  declara- 
tions in  th^  presence  to  the  effect  that  hex 
husband  had  made  preparation  and  threats  to 
bum  up  the  premises,  and  there  was  some 
testimony  tending  to  show  that  the  wife  had 
left  the  house  about  midnight  a  night  or  two 

,  previous  to  ibe  fire,  and  had  stated  to  a  nels^ 
bor  that  ber  husband  threatened  to  bum  up 
the  bouse;  tbat  the  hustHind  was  up  early  on 
the  morning  of  the  fire,  and  that  he  did  not 
make  reasonable  efforts  to  save  tbe  property 
in  tbe  bam.  All  this  evidence  was  expressly 
denied  by  tbe  insured  and  bis  wife,  or  ex- 
plained In  such  manner  as  to  make  it  a 
question  for  the  jury  to  determine  wherein 
the  truth  was.  Having  considered  all  of  the 
eivldeuce  bearing  upon  tbe  questicm  of  tbe 
Insured's  guilt  In  eetttog  flre  to  tbe  bam,  as 
well  as  In  not  making  the  propar  effort  to 
save  bis  property,  we  find  no  reason  to  in- 
terfere with  tbe  conduslms  of  the  jury. 

2.  Appellant  called  a  witness,  who  had  ex- 
amined tbe  living  rooms  of  tbe  Insured  im- 
mediately after  tbe  flre,  and  asked  blm  to 
describe  their  condition,  and,  tbe  same  hav- 
ing been  objected  to,  offered  to  prove  that  the 
rooms  were  saturated  with  kerosene  oil. 
offer  was  objected  to,  and  the  ruling  sustain- 
ing tbe  objection  Is  assigned  as  error.  TtM 
trial  court  took  the  position  that  It  was  prop* 
er  to  prove  any  statements  or  declarations 
that  might  have  been  made  by  either  the  in- 
sured or  his  wife  with  reference  to  the  pres- 
ence of  oil  In  their  living  rooms,  and  that  the 
Insured  had  threatened  to  bum  the  premises ; 
but  limited  the  Inquiry  to  such  statements, 
and  did  not  permit  any  of  the  witnesses  to 
testify  to  what  they  saw  concerning  the  con- 
ditions of  the  walls.  The  barn  was  located 
some  50  feet  distant  from  the  house,  and 
there  was  no  evidence  of  any  direct  threat  to 
burn  the  bam.  There  was  nothing  to  Indi- 
cate, even  if  the  insured  bad  made  some 
preparation  to  bum  tbe  bouse,  tbat  It  was 
his  purpose  to  burn  the  bam.  Consequently, 
the  matter  referred  to  was  collateral,  and 
only  Indirectly  bad  bearing  upon  the  main 
issue.  Such  being  the  case.  It  was  within  the 
discretion  of  tbe  trial  court  to  limit  the  in- 
quiry. In  order  to  prevent  tbe  introduction  of 
Irrelevant  and  collateral  matters,  whlcb 
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would  tmd  to  confnBe,  rather  flian.  elDddata^ 
the  subject  under  oonalderatlon.  McKenxle 
T.  Banks  (MlanJ  106  M.  W.  467. 

8.  Appellant's  third  reqiUBt  was  not  glvM 
by  the  court  In  «xAct  tamB,  but  was,  In 
substance,  corered  by  the  general  charge,  and 
It  was  not  error  to  specUcally  r^use  It 

4.  The  court  diarged  tbe  Jury  as  follows: 
"Now  upon  that  Issuer  vj/oa  that  defuue^  the 
defendant  here  has  the  aflBrmatiTe^  and  most 
satls^  you  by  a  preponderance  of  tbe  evi- 
dence that  this  plaintiff  elth«9r  directly  or  In- 
directly caused  the  destruction  of  that  build* 
li^  by  fire,  In  order  to  oitltle  tt  to  tbe  de- 
fense It  has  set  up.  I  have  so  often  eiplalned 
to  you  what  the  preponderance  of  evldenee  Is 
In  such  cases  that  I  do  not  deem  It  necessary 
to  dwell  upon  it  here."  Exception  was  taken 
to  this  cbai^  vpon  the  ground  that  the  court 
did  not  inform  the  jury  what  it  meant  by  "a 
preponderance  of  the  erldence."  There  was 
no  error  In  this  resp^  for  It  must  be  assunt- 
ed  that  the  Jury  understood  what  the  court 
meant  by  a  preponderance  of  tbe  evidence, 
and.  If  counsel  for  ai^llant  was  not  satis- 
fled  on  that  point,  It  was  his  duty  to  call 
special  attention  to  it,  under  the  rule  In 
Stelnbauer  t.  Stone.  85  Minn.  274.  88  N.  W. 
784,  and  Applebee  t.  Perry,  87  Ulnn.  242,  91 
N.  W.  898. 

5.  The  court  did  not  err  in  charging  tbe 
Jury  that  if  respondent  was  entitled  to  n- 
eoTcr  anything;  be  was  entitled  to  Teoorer 


1780  and  interest  Tb9  objection  to  this 
diarge  is  tuued  upon  th«  daim  ttaftt  tt  wltti- 
drew  form  tbe  Jury  consideration  of  tbe  de- 
fense which  had  been  Interposed  in  tbe  sn- 
swer,  to  tbe  «Sect  that  tbe  insured  did  not 
reasonably  exercise  himself  to  save  tbe  prop- 
erty, and  hence  the  company  was  entitled  to 
bare  a  reduction  of  whatever  amount  ml^ 
have  been  lost  by  reason  of  such  condnct  It 
to  suflldait  to  say  that  the  cause  was  not 
tried  upon  tliat  theory.  No  evidence  was  of- 
fered by  appellant  to  show  tbe  ralneof  ur 
property  whldi  it  dalmed  might  bave  bvca 
saved,  and,  on  the  oth&  hand,  when  reqwad- 
ent  off^ed  evidence  of  the  value  of  tlie  prop- 
erty, in  order  to  show  that  It  exceeded  tbe 
amount  of  the  policy,  appellant  objected  tbeie- 
to.  Tbe  court  Instracted  the  Jury  that  U 
they  should  find  the  insured,  without  any  ex- 
cuse, stood  by  and  permitted  property  to  burs 
which  he  knew  he  could  save  without  injury 
to  hlms^f,  such  conduct  would  constitute  a 
fraud  upon  ac^llant,  and  if  the  Jury  abonld 
80  find,  their  verdict  must  be  for  appellant 
This  request  was  gtvea  upon  the  saggestlaa 
of  appellant  and  suflSdoitly  defined  its  at- 
titude during  the  trial,  and  the  court  was 
Justified  In  submitting  tbe  case  to  the  Jury 
npon  the  theory  that  if  appellant  were  liable 
at  all,  It  was  for  the  whole  ^"ffu"!  oC  tts 
policy. 
Order  afflrmed. 


Digitized  by 


VIEBAHN  T.  BOARD  OP  CROW  WING  COUNTY  COATSa 


10S9 


rrWEEDIB  T.  p.  B.  OliSON  HARDWARS 
ft  rURNITURB  GO.  €t  aL 
(SiqinoM  Court  of  MlnneaoU.  Dec.  8,  1906.) 
Applicfttlon  tor  reargoment.  Denied. 
For  former  oDinUm,  «ee  104  N,  W.  895. 

PER  CURIAM.  Ordered,  that  the  applica- 
tion for  reargument  herein  be  denied,  and 
ttiat  the  order  for  judgment  heretofore 
entered  be  modified  to  read  aa  follows:  "The 
Judgment  ai^ealed  from  Is  reversed,  and  a 
new  trial  granted." 


BRAUOHT  r.  ORAVBS-HAT  CO. 
(Supreme  Court  of  Minnesota.  Dee.  8,  1906.) 

Appeal— I>AW  or  thb  Cabb— Secord  Afpbai» 
The  decision  of  a  former  appeal,  reviewing 
a.  former  trial  of  an  action,  is  the  law  of  the 
case  on  an  appeal  reTiewinc  a  second  trial,  it 
the  e^ence  was  sobstantiaHy  the  same  on 
both  trials. 

[Bd.  Note. — ^For  cases  In  point  see  vol.  8, 
Cent.  Dtg.  .^ipeal  and  Brror,  |  4S58.] 

(Syllabaa  by  the  Conrt) 

Appeal  from  District  CJourt,  Hennepin 
County;  Charles  M.  Pond,  Jud^ 

Action  by  Roy  L>,  Braucht,  by  bis  guardian 
ad  litem,  Katie  D.  Braucht,  against  the 
Graves-May  Company.  From  an  order  de- 
nying a  motion  for  judgment  notwith- 
standing the  verdict  or  for  new  trial,  plain- 
tiff appeals.  Affirmed. 

Bond  &  Armatxong,  for  appftllant  F.  SI. 
Tjithaiw,  for  reqwDdoit 

EZXIOTT,  J.  This  la  an  appeal  fran  an 
order  denying  a  motlm  tor  judgment  for 
the  plaintlir  notwithstanding  the  verdict  or 
for  a  new  trlaL 

The  plaintiff,  a  young  man  vnder  21  years 
of  age,  broi^ht  the  action  to  recover  from 
the  defendant  the  sum  of  $635,  which  he 
claimed  that  he  dellvoed  to  the  defendant 
to  be  by  It  Uivested  In  the  purchase  <HF  wheat 
on  margins;  that  la,  In  wagers  on  the  future 
price  of  wheat.  The  d^endant  admitted 
that  It  recelTed  the  numey,  but  allied  that 
the  plaintiff  employed  It  to  use  the  money 
to  purchase  for  blm  wheat  for  future  de- 
livery. The  controversy  was  as  to  the  nature 
of  the  contract  The  plaintiff  ctmtended  that 
It  was  a  gambling  transaction,  and  the  de- 
fendant that  it  was  a  legitimate  contract  for 
the  purchase  and  sale  of  actual  wheat  The 
case  came  to  trial,  and  a  verdict  was  ren- 
dered In  Uivot  of  the  defendant  From  an 
order  denying  a  motion  for  judgment  notwlth- 
atandlng  the  verdict  or  for  a  new  trial,  the 
plaintiff  appealed  to  this  court,  where  a  new 
trial  was  granted  for  errors  of  law  contained 
in  the  charge  to  the  jury.  92  Minn.  116, 
09  N.  W.  417.  In  the  opinion  on  the  form- 
er appeal  the  court  said:  'The  evidence 
Is  conclusive  that  the  plaintiff  was  an  infant 
during  the  time  covered  by  his  dealings  with 
101  N.W^-60 


the  defendant,  that  he  paid  to  and  deposited 
the  money  with  the  defendant,  and  that  be 
attempted  to  rescind,  and  did  in  fact  demand 
that  his  mon^  be  returned  to  him.  But  these 
facts,  standing  alone,  do  not  entitle  him  as  a 
matter  of  law  to  the  return  of  hie  money. 
Whether  he  is  entitled  to  a  return  of  the 
money  depends  upon  the  character  of  the 
contract  between  him  and  the  defendant,  a 
matter  which  was  at  issue."  The  court,  in 
view  of  the  fact  that  there  must  be  a  new 
trial,  did  not  comment  upon  the  evidence,  but 
said:  "We  have  considered  it,  and  upon  the 
whole  record  we  are  of  the  opinion  that  the 
piftintlff  was  not  entitled  to  a  directed  ver- 
dict, and  that  the  motion  for  judgment  was 
properly  denied." 

The  case,  after  a  second  trial  with  the 
same  result,  comes  now  before  us  upon  snb- 
atantlBlly  the  same  evidence.  The  previous 
decision  established  the  law  of  the  case,  and 
the  trial  court  submitted  the  issues  to  the 
jury  In  conformity  to  the  law  as  thus  an- 
nounced. This  court  having  held  that  the 
facts  made  a  proper  case  for  the  Jury,  the 
trial  court  properly  left  to  them  two  issues: 
(1)  Was  the  contract  between  the  plaintiff 
and  defendant  a  gambling  transaction?  and 
If  it  was  not,  then  was  it  a  fair,  reasona- 
ble, and  provld^t  contract,  and  free  from 
fraud  or  overreaching  on  the  part  of  the  de- 
fendant By  the  verdict  the  jury  found  that 
the  contract  was  not  a  gambling  transaction, 
and  that  It  was  a  fair,  reasonable,  and  provi- 
dent contract  However  much  we  might  be 
inclined  to  another  conclusion,  the  Isshe  was, 
under  the  prior  decision  of  the  court  for  the 
jury,  and  their  finding  is  conclusive.  Upon 
the  first  Question  two  Juries  have  reached  the 
same  conclusion  upon  substantiaily  the  same 
evidence.  Under  the  circumstances  the  former 
opinion  became  the  law  of  the  case,  and  the 
rule  Is  that  the  decision  of  a  former  appeal 
reviewing  a  former  trial  of  an  action  Is  the 
taw  of  the  case  on  an  appeal  reviewing  a 
second  trial,  if  the  evidence  was  substantially 
the  same  on  both  trials.  McNamara  v.  Pen- 
gllly,  64  Minn.  643,  67  N.  W.  961;  Nelson- 
Tuthill  Lumber  Co.  v.  Charles  Betcher  Lum- 
ber Co.,  104  N.  W.  833  ;  6  Current  Law, 
p.  234. 

We  find  no  prejudicial  error  in  the  In- 
structions. 

The  order  appealed  from  Is  therefore 
affirmed. 


VIEBAHN  et  al.  v.   BOARD  OF  CROW 

WING  COUNTY  COM'BS. 
(Supreme  Court  of  Minnesota.  Nov.  24.  1005.) 

l.-NmsANC» — PUBUO  Ntiisawcb  —  Right  of 
AcTion. 

A  private  action  may  be  maintained  to  re- 
dress mjarles  caused  by  a  public  nuisance, 
where  the  complaining  party  has  thereby  suf- 
fered some  special  damage  not  common  to  the 
general  pnblic,  but  In  such  cases  only. 

[Ed.  Note. — Tm  cases  In  point  sea  yol.  87, 
Cent  Dig.  Nnlsanoe,  SI  1&4-169.] 
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2.  Same — Intesfeberce  wirn  Vestid  Bights. 

A  common  niiisanoe  in  a  public  highway  or 
navigable  stream  of  water,  which  obstmcts,  In- 
terrupts, or  prevents  the  continuance  of  a  law- 
ful business  occupation  existing  and  beinR  con- 
ducted at  the  Um«  of  and  before  the  creation  of 
the  nuisance,  ma;  be  proceeded  acainst  by  pri- 
vate action  by  the  person  who  u  thus  inter- 
fered with  in  his  vested  rights. 

3.  Same — Special  Ivjvur. 

FlaintifEs  had  an  established  bnsInesB  and 
were  en^i^ed  in  operating  a  line  of  steamboats 
on  the  Mississippi  river,  a  navigable  stream, 
carrying  passengers  and  freight  for  hire,  and 
towing  small  craft  from  point  to  point  on  the 
riw.  I>efendant  wrongfully  and  without  au- 
thority of  law  constructed,  and  insists  on  the 
right  to  maintain,  a  bridge  over  the  river,  there- 
by obstructing  and  preventing  plaintiffs  from 
continuing  In  their  said  business;  the  bridge 
being  so  constructed  as  to  prevent  the  passage 
of  boats  of  the  size  of  those  operated  by  plain- 
tiffs.  It  is  held  that  the  bridge  constitutes  a 

Eublic  nuisance,  but  that  plaintiffs  suffered  an 
ijury  not  common  to  the  public  at  large,  and 
may  maintain  an  action  for  such  damage  as 
they  suffered  in  consequence  of  the  erection  and 
maintenance  of  the  bridge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Navigable  Waters,  8  154.] 

4.  Counties  —  Counit  Boabds  —  UirAtJTHOa- 

IZED  EBEOTIOn  or  NmSAIVCB — lilABIUTT. 
The  bridge  complained  of  was  constructed 
by  the  board  of  county  commissioners  of  Crow 
Wing  county  without  authority  of  law,  in  vio- 
lation of  an  act  of  Congress  prohibiting^  such 
structures  over  navigable  streams,  and  without 
express  authority  from  the  county;  but  it  is 
hdd,  following  Schussler  v.  Board  of  County 
Commissioners,  70  N.  W.  6.  67  Minn.  4L2,  W 
Li.  R.  A.  75,  64  Am.  St  Rep.  421,  that  the  coun- 
ty, as  an  organized  subdivision  of  the  state, 
not  hwing  repudiated  the  ultra -vires  acts  of  its 
commissioners,  is  liable  for  damages  caused 
thereby  to  the  same  extent  as  though  originally 
authorised  by  It 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Crow  Wing 
County;  M.  A.  Spooner,  Judge. 

Action  by  Charles  D.  Vlebahn  and  another 
against  the  board  of  cotinty  ctommlssioners 
of  Crow  WlQg  county.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plain* 
tiffs  appeal.  Reversed. 

J.  N.  True,  for  appellants.  A.  D.  Polk,  for 

respondent 

BROWN,  J.  Appeal  from  order  sustain- 
ing defendant's  general  demurrer  to  plain- 
tiffs* complaint  The  complaint  alleges  the 
following  facts:  Plaintiffs  are  copartners, 
doing  business  under  the  name  of  the  Miss- 
issippi Transportation  Company,  and  own 
and  operate  a  line  of  steamboats  plying  be- 
tween Grand  Rapids  and  Bralnerd  on  tbe 
Mississippi  river,  carrying  for  hire  passen- 
gers and  fright  and  towing  other  craft  from 
point  to  point  That  since  1800  tbelr  busi- 
ness as  such  has  been  otenslTe,  remnneTa- 
tlve,  and  prosperous.  That  they  own  and 
(^rate,  in  connection  witta  tbelr  line  of 
steamboats,  warehouses  at  points  along  the 
river  between  Bralnerd  and  Grand  Baplds, 
their  home  port  being  at  the  Tillage  of  Ait- 
kin, and  the  value  of  property  invested  in 
their  said  enterprise  amounts  to  the  earn  of 


$20,000.  That  In  the  sprlnc  of  the  yew  19M 
defendant,  by  and  through  Ita  board  of  cons- 
ty  commissioners,  unlawfully,  wUlfnlly.  naA 
negligently  constructed  and  erected,  and  has 
ever  since  maintained,  an  immovable  bridge 
over  and  across  said  river  at  a  point  other 
than  a  town  or  village  or  landing  place  for 
boats,  thereby  effectually  obstmctlQg  navi- 
gation upon  the  river  and  preventtng  plais- 
tlffs  from  continuing  their  said  business. 
That  by  reason  of  the  construction  and  maii*- 
tenance  of  said  bridge  the  business  of  plain- 
tiffs has  been  greatly  depreciated  and  dam- 
aged. The  facta  are  stated  in  tbe  com- 
plaint in  greater  detail  than  here  disclosed, 
but  the  foregoing  is  soffldoit  to  prewnt 
plaintiffs'  grievance. 

Two  questions  are  Involved  on  this  ap- 
peal: (1)  Whether  tbe  county  as  sndi  Ij 
liable  for  the  wrongful  and  unlawful  acts  of 
its  commissioners  in  constructing  and  main- 
taining the  bridge  In  question;  and 
whether  plaintiffs  have  suffered  any  daman 
or  injury  not  common  to  the  public  general- 
ly, sufficient  to  give  rise  to  a  cause  of  action 
In  their  favor.  The  case  was  presented  or- 
ally upon  the  sole  question  whether  the  facts 
stated  in  the  complaint  disclosed  a  spedal  or 
peculiar  damage  to  plaintiffs  not  common  to 
the  public,  and  the  question  whether  the 
county,  as  an  organized  subdivision  of  tbe 
state,  was  liable  for  the  alleged  wrongf:ii 
and  unlawful  acts  of  Its  board  of  county 
commissioners,  was  not  referred  to.  Counsel 
for  defendant  evidently  firmly  believed  that 
there  could  no  recovery  In  any  event,  and 
did  not,  therefore,  raise  this  point.  It  occurr- 
ed to  the  court  that  the  question  was  at  the 
threshold  of  the  case,  necessary  to  be  deter- 
mined, and  additional  briefs  thereon  were 
ordered.  We  adopted  this  course  rather 
than  take  up  the  question  and  determine  it 
without  opportunity  of  counsel  to  be  heard. 

It  appears  from  the  allegations  of  tbe  com- 
plaint that  the  sets  of  the  board  of  county 
commissioners  In  constructing  this  bridge 
were  not  only  beyond  the  power  and  author^ 
Ity  of  the  county,  but  in  express  violation  of 
sections  9,  10,  and  11  of  tbe  act  of  Oongress 
of  March  8,  1899,  30  Stat  1151.  c.  425  CC.  S. 
Comp.  St  1901,  pp.  8540,  3541]  which  pro- 
hibits the  construction  of  any  bridge  or 
structure  which  will  obstruct  tbe  navi^tion 
of  public  waters.  It  Is  elementary  that  a 
municipality  is  not  liable  for  the  torts  of  Its 
officers  committed  outside  the  scope  of  their 
authority.  The  general  rule  is  correctly  stat- 
ed by  Judge  Elliott,  In  his  work  on  BInnldpal 
Corporattons,  as  follows ;  "A  muiddpal  cor 
poration  Is  liable  for  the  acts  of  Its  agents, 
injurious  to  others,  when  the  act  Is  in  Its  na- 
ture lawful  and  authorised,  but  Is  done  In  an 
unlawful  manner  or  nnauUiorind  place,  but 
It  Is  not  liable  for  injuries  or  torttons  acts 
which  are  in  their  nature  unlawful  and 
prohibited.**  Elliott,  Municipal  Corp.  {  302. 
It  we  were  to  follow  that  rola^  which  Is  sup- 
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ported  by  an  unbroken  line  of  authorities, 
the  conclusion  would  necessarily  be  that  the 
defendant  county  is  not  liable  In  this  case, 
because  the  acts  of  the  commissioners  In  con- 
structing the  bridge  were  not  only  not  within 
the  power  and  authority  of  the  county,  but 
expressly  prohibited  by  law,  and  there- 
fore wrongful  and  unlawful.  But  It  is  urged 
by  counsel  for  plaintiffs  that,  conceding  the 
general  rule  of  nonliability  in  such  cases,  de- 
fendant county  In  tbe  case  at  bar,  by  not  re- 
pudiating the  acta  of  its  offlcera,  adopted 
the  same  as  Its  own  and  is  liable  on  the  doc> 
trine  of  ratiflcatioa.  Schoulor  t.  Board  ot 
Oonnty  Gommlsafoneni  of  Hennepin  Ca,  67 
Minn.  412,  TO  N.  W.  6,  39  L.  R.  A.  76,  04 
Am.  St  Rep.  424,  Is  dted  In  support  of  this 
contention.  The  law  is  well  settled  that  a 
municipal  corporation,  not  being  liable  for 
the  oltra  Tires  acts  of  Its  officers,  cannot 
make  itself  liable  hj  rattflcatlon,  except 
-where  it  bad  power  In  the  first  Instance,  or 
at  tbe  time  of  the  ratification,  to  antbtHrlze 
tbe  acts.  Bat  In  tbe  case  cited  tiie  court 
apparently  applied  the  doctrine  of  ratifica- 
tion to  the  facts  In  that  case,  although  it 
waS  clear  that  the  county  could  not  have  aa- 
thorlxed  the  acts  thwe  complained  of.  With- 
out stopping  to  Inquire  whether  that  de- 
clslon  Is  at  variance  with  the  authorities,  we 
aAoQt  it  as  the  law  of  this  state  In  such 
cases,  apply  It  to  the  case  at  bar,  and  hold 
that,  inasmuch  as  defendant  county  did  not, 
whea  the  action  was  brought  against  it,  re- 
pudiate the  acts  of  its  oommtealoners,  and 
by  its  conduct  insists  on  the  right  to  main- 
tain tbe  bridge,  it  Is  liable  to  the  same  extent 
as  tbough  It  originally  authorized  the  acta 
and  had  power  to  do  so.  In  that  action  the 
county,  instead  of  pleading  in  Its  answer 
the  want  of  antfaotlty  of  Its  officers  to  do  the 
acts  there  complained  of,  asserted  the  law- 
fulness thereof,  thereby  adopting  and  ap* 
proving  their  conduct  In  the  case  at  bar 
there  was  no  repudiation  of  the  unlawful 
acts  of  the  commissioners,  and  by  demurring 
to  the  complaint  the  county  Is  in  substan- 
tially the  same  position  as  the  county  was 
in  the  Schussler  Case. 

2.  The  next  quwtion  presents  some  difficul- 
ties, but  aftw  a  careful  examination  of  the 
authorities  bearing  lipon  the  subject  we  con- 
clude that  the  plaintiffs  have  suffered,  as 
disclosed  by  the  all^ations  of  the  complaint, 
an  Injury  not  suffaed  by  tbe  general  public, 
and  are  entitted  to  recover.  Plalntifrs  had 
nn  established  business  and  were  engaged  in 
operating  a  line  of  steamboats  on  the  Mississ- 
ippi river,  and  were  obstructed  apd  hindered 
In  the  continuance  of  tiie  same  by  the  wrong- 
ful and  unlawful  acts  of  the  defendant  In  the 
erection  of  the  bridge.  The  bridge  obstructs 
navigation  In  general,  in  so  far  as  steamboats 
of  tbe  size  and  character  o^  those  operated 
by  plaintlfTs  are  concerned,  and  necessarily 
damages  and  injures  persons  engaged  in 
operating  tbem.  It  amounts  to  a  public 
uulsance^  and  the  question  presented  la 


whether  plaintiffs  may  maintain  a  private 
action  tor  damages  for  its  wrongful  con- 
struction and  maintenance.  The  authorities 
are  by  no  means  harmonious  on  this  subject. 
In  so  far  at  least  as  tbe  application  of  perti- 
nent elementary  principles  to  particular  facts 
Is  concerned,  and  much  confusion  exists  in 
the  adjudicated  cases.  The  general  rule,  up- 
on which  there  Is  no  conflict.  Is  that  a  private 
action  may  be  maintained  to  redress  an  in- 
jury of  this  character  where  the  plaintiff  has 
suffered  some  special  or  peculiar  damage  not 
common  to  the  general  public,  and  la  such 
cases  only.  What  constitutes  special  or  pe- 
culiar injury  sufficient  to  sustain  such  an 
action  Is  not  always  easy  of  detwmlnatlon. 
As  said  In  Kaje  v.  Railway  Company,  67 
Minn.  422.  69  N.  W.  403,  47  Am.  St  Rep.  827: 
"No  general  rule  can  be  laid  down  which  can 
be  readily  applied  to  every  case.  Where  to 
draw  the  line  between  case^  whore  the  injury 
Is  more  general  or  more  equally  distributed 
and  cases  where  It  Is  not  where  reason  of 
local  sItaaUott  tbe  damage  is  comparatively 
much  greater  to  the  special  tew,  is  often  a 
difficult  taA.  In  spite  of  all  tbe  refinements 
and  distinctions  which  have  been  made.  It  la 
often  a  mere  matter  of  degree,  and  the  courts 
have  to  draw  tiie  line  between  the  more  Im- 
mediate obstruction  or  peculiar  intorference, 
which  Is  a  ground  for  special  damage,  and 
tbe  mme  remote  obstruction  or  interference^ 
which  Is  not"  That  the  facte  disclosed  in 
the  case  at  bar  show  that  plaintiffs  wore  pe- 
culiarly injured  and  damaged,  distinct  from 
tbe  general  public,  seems  to  us  quite  clear. 
We  take  judicial  notice  of  the  fact  that  the 
Mississippi  river  between  the  polnto  named 
in  tbe  complaint  Is  a  navigable  stream,  and 
consequently  a  public  blghway,  with  refer- 
ence to  which  tSiB  general  rules  and  principles 
of  law  governing  the  use  and  obstruction  of 
blgtaways  apply.  Nnmovus  cases  Involving 
the  right  ot  ivlvate  action  to  redress  wrongs 
caused  by  public  nuisances  are  r^orted  Ip  the 
books,  and  as  already  obs^ved  there  Is  much 
diversity  of  opinion  in  tiie  decisions.  A  refer- 
ence to  a  few  pertinent  cases  in  this  court 
will  disclose  the  rule  applied  In  this  stete. 
In  Aldrlch  v.  Wetmore,  62  Minn.  164,  53  N. 
W.  1072,  tbe  court  held  that  to  entitie  a  party 
to  malntein  a  private  action  for  obstructing 
a  public  street  it  was  not  necessary  for  him 
to  show  that  he  was  cut  off  from  all  access  to 
his  property,  and  that  It  was  tbe  nature  of 
the  right  affected  and  not  tbe  number  who 
suffered  from  the  unlawful  obstruction  In  a 
street  which  determines  whether  such  an 
action  will  lie.  In  that  case  It  appeared  that 
the  plaintiff  carried  on  the  business  of  a  bar- 
ber on  the  ground  floor  at  No.  105  Second 
Street  South,  Minneapolis,  living  with  his 
family  In  the  second  story  of  his  building; 
that  defendant  owned  a  lot  adjoining  tbe 
property  so  occupied  by  him.  and  at  the  time 
complained  of  defendant  took  up  the  sidewalk 
In  front  of  his  lot  and  excavated  a  cellar 
thereunder  and  under  the  sidewalk,  depoalt- 
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lof  ttw  carOi  on  tlw  street  In  ftmit  <^  boOi  bl« 
and  plalnttlTa  inropertjr,  whorel^  tiie  ddewalk 
and  atnet  wece  obatmcted  and  tniTel  pra> 
rented.  The  oonrt  held,  after  leTtowIng  ma- 
D7  of  the  antboritlea,  that  tbongta  tbe  ob- 
atmetlon  caused  17  ttae  defendant  amfmnted. 
to  a  pnblic  nnlsaoe^  plaintiff  had  a  right 
of  prlTate  action  agaliist  blin  fbr  damaces. 
Tbe  case  of  Wilder  t.  De  Con.  26  IClnn.  10, 
1  N.  W.  48,  vas  aomewliat  aimllar,  and  it 
waa  there  held  that  tbe  owner  of  a  town  lot 
aoffera  damage  pecoUar  to  blmaelf  by  the 
obstrnctl<m  of  a  portion  of  a  pvbUc  street  im- 
mediately In  firont  of  bis  i^mlaes,  and  that 
be  coold  maintain  an  action  to  remove  x 
prevent  tbe  same,  altboosh  It  amonnted  to 
a  public  nuisance.  Tbe  peenliar  injnry  to 
plaintiff  in  (bat  case  was  tbe  Interference 
with  tbe  free  use  of  bla  prlrate  property, 
an  Injury  not  snffered  by  tbe  general  pabUc. 
A  mle  qiparently  in  conflict  with  that  made 
the  basis  of  tbose  decisions  was  laid  down  in 
Swansea  r.  Boom  Company,  42  Minn.  532,  44 
N.  W.  986, 7  L.  R.  A.  673.  It  appeared  in  that 
rase  that  plaintiff  was  a  riparian  owner  of 
a  tract  of  land  on  the  HIsslBBlppl  river  which 
he  nsed  for  tbe  pmpoae  of  piling  wood  to  be 
conveyed  by  river  to  a  brickyard  operated 
by  them  farther  down  the  stream.  The  de- 
fendant, a  corporation  created  nnder  the  laws 
of  the  state  and  engaged  In  booming  and  driv- 
ing logs  down  the  river,  bad  wrongfnily  and 
nulawfnlly  interfered  wltii  and  obBtmcted 
the  cbanoel  of  tbe  rlrer,  by  driving  plica 
therein,  fastening  booms  thereto,  and  detain- 
ing large  quantities  of  logs,  thus  preventing 
tbe  navigation  of  the  river  between  the  two 
tracts  of  land  owned  by  plaintiff.  The  court 
in  that  case  correctly  stated  tbe  general  rule 
tlut  tbe  right  to  use  a  navigable  river  is  a 
public  one^  and  the  owner  of  land  on  tbe 
stream  cannot  maintain  an  action  for  an  il- 
legal obstruction  thereof,  unless  he  shows 
a  special  and  peculiar  damage  to  himself,  but 
held  that  the  facts  of  that  case  did  not  show 
a  special  Injury  to  plaintiff  different  In  kind 
from  that  snffered  by  tbe  public  In  general 
and  he  could  not  recover.  The  correctness  of 
that  decision  as  respects  the  application 
of  tbe  facts  to  the  conceded  general  rule  of 
law  was,  however,  doubted  In  the  later  case 
of  Aldricb  v.  Wetmore,  supra.  In  the  case 
of  Page  V.  Mllle  Lacs  Lumber  Company,  63 
Minn.  402,  65  N.  W.  608,  1119,  It  appeared 
that  plaintiffs  were  partners  in  tbe  lum- 
bering business  at  Anoka,  near  the  mouth  of 
the  Rum  river,  and  that  the  defendant  was 
engaged  In  tbe  business  of  logging  and  manu- 
facturing lumber  at  Milaca,  on  tbe  same  river, 
about  70  miles  above  Anoka.  In  furtherance 
of  its  business  defendant  built  a  sawmill  at 
Mllacaon  the  east  bank  of  the  river,  and  on 
the  opposite  side  constructed  a  low  dam,  and 
placed  in  the  river  various  structures  In  the 
Interest  of  Its  business,  which  obstructed  nav- 
igation of  tbe  river,  and  which  hindered  and 
prevented  plaintiffs'  free  use  of  the  same. 
Plaintiffs  brought  the  action  to  recover  dom- 


afes  Oienfor.  Tliei  eomt  beid,  teviewins  tta 
prior  dedrions  of  tbe  court,  tbat  the  actioo 
coold  be  maintained,  notwltbstanding  tbe  fact 
tbat  tbe  obstrocthm  amounted  to  a  pnblic  nol- 
aanee;  tint  the  hindrance  to  tlie  oMidn^  of 
plaintiffs'  borinesB  and  tiietr  rl^t  to  drive 
logs  down  the  river  constituted  a  qiedal  and 
peculiar  flsmspf  to  t*******  (Uffermt  in  Wmi 
from  Hie  injury  to  the  general  paUiew  end 
snch  aa  to  authorise  tbe  action.  The  correct- 
ness of  the  decision  in  flie  Swanson  Caae  wu 
there  again  doubted,  and  tt  may  be  said  that 
that  case  baa  bem  practically  ovKroIed.  Tbe 
coort  dted  In  snpp«t  of  its  decMon  tbe  M- 
lowing  cases:  Powers  v,  Iridi.  23  Mleb.  4S; 
Watts  T.  Tittabawassee  Boom  Co.,  52  aildL 
208,  17  N.  W.  809;  Olfford  t.  McArtbnr,  55 
Mich.  035.  22  N.  W.  28;  Emw  t.  HamUton.  21 
Wis.  6S8;  Clark  ▼.  Feekham.  10  R.  L  86^  14 
Am.  Rep.  654;  Blanehard  t.  Western  T7ni«i 
TeL  Oo;,  00  N.  Y.  BIO;  Holies  v.  B^sot,  2  Am. 
Dec.  468;  Wetoe  t.  Smith.  S  Or.  446^  8  Am. 
B^  621;  Lancey  CHfflord.  54  1C&  487.  92 
Am.  Dee.  561;  I>ndl^  v.  ^nnedy.  63  Hal  4@; 
McPbeters  v.  Mooee  River  Log-Drlvliic  Co., 
78  He.  320,  5  Atl.  270;  FMnk  T.  Lawreoce, 
20  Conn.  117,  60  Am.  Dec  274;  Brakkm  v. 
Minneapolis  ft  St  L.  By.  Go^  29  Minn.  41« 
11  N.  W.  124;  Brown  v.  Watson.  47  Ue.  IGl, 
74  Am.  Dea  482.  While  tbe  odw  granting 
a  new  trial  in  the  Page  Case  was  sabseqaent- 
ly  set  aside  for  Btaae  defMt  In  tbe  return 
to  thia  court,  the  dedalon  on  0te  merits  has 
been  aoc^ted  as,  and  Is  now  nndostood  to 
b^  the  law  of  this  state.  See,  also,  CrotOa- 
ton  Watoworin  Co.  v.  Sprague,  91  Ifinn. 
461.  98  N.  W.  347.  09  N.  W.  420.  64  L.  B.  A. 
977.  108  Am.  St  Rep.  5^!,  for  an  interesting 
discussion  of  tbe  rdatlve  rights  and  duties 
of  parsons  using  navigable  streams  ut  water, 
and  Jaggard  on  Torts,  where  many  ct  tiie 
authorities  are  collected  and  reared  to.  2 
Jaggard  on  Twts,  784  et  seq. 

Tbe  trend  of  dedsions  of  other  courts  is 
In  harmony  with  our.api^Icatlon  of  the  rule. 
It  is  so  applied  in  the  English  courts.  Rose 
V.  Miles,  4  M.  &  S.  101,  was  an  action  to  re* 
cover  damages  from  defendant  for  wrongful* 
ly  mooring  and  fastening  a  certain  barge 
across  a  public  and  navigable  stream  and  the 
channel  thereof  for  a  long  space  of  time,  and 
up  to  the  commencement  of  the  action.  The 
plaintiffs  declared  tbat  before  and  at  the  time 
of  the  obstructlott  they  were  lawfully  pos- 
sessed of  certain  barges  and  othv  craft  laden 
with  goods,  wares,  and  merchandise,  and 
that  by  said  obstruction  plaintiffs  were  pre- 
vented from  navigating  the  stream.  There 
was  a  verdict  for  plaintiff.  The  errors  as- 
signed on  appeal  were  tbat  the  allied  ob- 
structions were  In  tbe  nature  of  a  common 
nuisance  to  all  the  subjects  of  the  realm,  and 
not  of  a  particular  or  private  injury  to  plain- 
tiffs. Lord  Ellenborough.  G.  J.,  said:  "In 
Hubert  V.  Grov«s  the  damage  might  be  said 
to  be  common  to  all;  but  this  Is  something 
different,  for  the  plaintiff  was  In  the  occupa- 
tion. If  I  may  say  so,  of  tbe  navigation.  Be 
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liad  commenced  his  couree  \xpon  it,  and  was 
In  the  act  of  using  It  when  he  Is  obErtructed. 
It  did  not  rest  merely  In  contemplation. 
Surely  this  goes  one  step  farther.  This 
is  something  substantially  more  Injurious  to 
this  person  than  to  the  public  at  large,  who 
XQight  only  have  It  In  contemplation  to  use 
It.  And  he  has  been  Impeded  in  his  progress 
'by  the  defendants  wrongfully  mooring  tbeir 
barse  across  It,  and  has  been  compelled  to 
unload  and  c^ry  his  goods  over  land,  by 
"Which  he  has  Incurred  expense  and  that 
expense  caused  by  the  act  of  the  defendants. 
If  a  man's  time  or  his  money  are  of  any 
Talae,  it  seems  to  me  that  this  plaintiff  has 
shown  a  particular  damage."  In  Greasly  t. 
Codling,  2  Bing.  263,  the  plaintiff's  action 
-was  for  damages  for  shutting  and  keeping 
abut  a  gate  across  a  public  highway.  It 
appeared  that  the  plaintiff  was  In  the  habit 
of  passing  up  and  down  the  road  In  the 
pursuit  of  a  business  calling,  and  that  upon 
the  day  in  question  he  was  hindered  therein 
by  obstructions  placed  In  the  highway  by 
defendant  Best,  C.  J.,  in  disposing  of  the 
case,  said:  "Bat  can  he  maintain  an  action 
for  this  obstruction?  It  bas  been  contended 
that  he  cannot,  unless  he  proves  a  special 
damage;  but  even  in  a  case  of  public  nui- 
sance. If  any  one  had  been  distinguished  In 
Injury,  be  may  sue  the  offender,  and  many 
old  cases  which  bare  been  cited  do  not  ap- 
ply, because  in  those  cases  no  special  damage 
was  alleged,  whereas  In  the  present  It  bas 
been  distinctly  shown."  Burroughs,  J..  In 
tbe  same  case,  said:  "The  question  in  all 
these  cases  Is  whether  the  inconvenience 
complained  of  Is  general,  or  a  particular  In- 
convenience of  the  party  complaining.  That 
is  tbe  point  of  the  decisions,  and  who  can 
doubt  about  tbe  particular  injury  In  the 
present  case?  A  man  traveling  with  asses 
18  stopped  and  obliged  to  go  by  a  circuitous 
course,  with  an  obvious  loss  of  time  and 
profit  what  distinction  is  there  in  princi- 
ple between  sucb  a  case  and  that  of  a  man 
who  Is  carrying  £10,000  worth  of  goods  to 
arrive  by  a  given  day,  and  Is  deprived  of 
his  market  by  an  Individual  obstructing 
tbe  highway."  See,  also,  Brownlow  v.  Met- 
ropolitan Board  of  Works,  111  B.'O.  I*.  646; 
White  v.  Phillips.  109  B.  O.  L.  245. 

A  Similar  application  of  the  rule  is  made 
upon  facts  substantially  like  those  in  the 
case  at  bar  in  most  of  our  sister  jurisdic- 
tions. In  Brown  v.  Watson.  47  Me.  161,  74 
Am.  Dec.  482,  It  appeared  that  the  plaintiff, 
having  been  from  home,  was  returning  with 
a  loaded  team  over  the  way  in  question,  and 
found  the  road  wholly  obstructed  by  logs 
and  trees  felled  across  It  by  defendant  and 
which  the  plaintiff  could  not  remove.  In  con- 
sequence of  which  he  was  compelled  to  turn 
back  and  return  by  a  more  circuitous  route. 
Appleton,  J.,  delivering  the  opinion  of  the 
conrt  said:  "The  law  Is  well  settled  that 
no  i)er8on  can  maintain  an  action  for  a  com- 
mim  nuisance  onlew  he  has  suffered  there- 


from some  special  and  peculiar  damages 
other  and  greater  than  those  sustained  by 
the  public  generally.  Those  who  have  oc- 
casion of  business  or  pleasure  to  pass  over 
a  road  thus  obstructed,  and  who  have  not 
attempted  it  cannot  maintain  an  action  for 
the  obstruction  thereof.  The  case  of  the 
plaintiff  la  different  He  was  returning 
home  with  a  loaded  team,  as  well  be  might 
upon  8  l^al  highway,  till  on  his  way  he  was 
stopped  by  tbe  obstruction  of  the  defendant, 
and  compelled  with  his  team  to  proceed  by 
a  more  circuitous  route  to  his  place  of  des- 
tination. Tbe  trouble  and  loss  of  time  thus 
arising  may  not  be  great  but  that  affords 
no  reason  why  the  defendant  who  willfully 
caused  them,  should  not  recompense  falm 
therefor."  Little  Bock,  Mississippi  River  ft 
Texas  Ry.  Co.  v.  Brooks,  39  Ark.  403,  48  Am. 
Rep.  277,  was  an  action  by  the  plaintiffs, 
whose  business  necessitated  the  use  of  a 
navigable  stream  of  water,  for  damages  sus- 
tained from  an  interruption  thereof  by  an 
obstruction  caused  by  the  piers  of  defendant's 
railroad  bridge.  Timbers  of  the  bridge  bad 
so  contracted  the  passage  that  a  barge  of 
plaintiffs  loaded  with  staves  could  not  pass 
on  Its  way  to  market  and  the  delays  there- 
by occasioned  were  such  as  to  cause  some 
damage  to  plaintiffs  .In  their  established 
business.  Eakin.  J.,  In  disposing  of  the  case, 
said:  "Of  tbe  obslTUCtion  and  Its  conse- 
quences there  was  no  question.  Although 
the  nuisance  was  a  public  one,  yet  the  plain- 
tiff bad  suffered  special  Injury,  and  might 
maintain  the  action.  The  verdict  was  nei- 
ther against  the  law  nor  evidence."  In 
Gates  V.  Northern  Pac.  Ry.  Co.,  64  Wis.  64, 
24  N.  W.  494,  in  an  action  for  damages  for 
obstructing  a  navigable  stream,  it  was 
that  where,  by  reason  of  the  maintenance 
of  an  obstruction  In  a  navigable  stream,  a 
person  engaged  In  floating  logs  therein  was 
delayed  in  liis  business  and  compelled  to  do 
a  portion  of  such  work  at  increased  cost 
a  private  action  might  be  maintained,  though 
tbe  obstruction  amounted  to  a  public  nui- 
sance. In  Pettlt  V.  Town  of  Grand  Junction, 
119  Iowa,  852,  93  N.  W.  381,  an  action  to 
abate  a  nuisance  and  for  damages.  It  was 
held  that  where  a  city  erects  its  public  build- 
ings in  a  dedicated  street  they  may  constitute 
a  nuisance,  tbe  same  as  though  erected  by 
a  private  Individual,  and,  though  the  street 
may  cease  to  be  used  for  public  travel,  that 
fact  cannot  he  made  the  basis  of  a  claim 
of  right  on  wliich  to  found  tbe  defense  of 
abandonment  In  an  action  by  the  abutting 
owner  of  property  for  damages  and  abate- 
ment of  the  nuIsaQce.  In  Reyburn  v.  Saw- 
yer. 135  N.  C.  328,  47  S.  H.  761,  65  L.  B.  A. 
930,  102  Am.  St  Rep.  555,  an  action  to  re- 
strain by  injunction  the  defendant  from 
maintaining  a  nuisance,  it  appeared  that  the 
plaintiff  was  the  owner  of  a  tract  of  land 
situated  in  the  midst  of  navigable  waters, 
and  that  It  was  necessary  to  the  fall  and 
free  enjoymoit  of  Us  property  and  Ida  ecteis 
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from  It  that  obatructtona  be  not  placed  In 
tbe  cbanuela  of  approach.  The  nuisance 
complained  of  was  the  driving  of  stakes  in 
the  channel  of  the  stream  and  attaching  flsb 
nets  thereto,  which  prevented  plaintiff  from 
the  free  nae  and  enjoyment  of  his  lotiperiT. 
It  was  held  that  be  might  maintain  an  action 
to  restrain  and  enjoin  the  nuisance;  that 
be  suffered  an  Injury  different  from  that 
Buffered  by  the  general  public ;  and  the  role 
already  adverted  to  was  applied.  InMebrhof 
V.  Del..  L.  ft  W.  B.  B.  Ga,  61  N.  J.  Law.  66^ 
10  Atl.  12,  plaintiff  operated  a  brickyard  on 
the  bank  of  the  Hadcenssck  river,'  and 
brought  his  actltm  against  the  defendants 
for  unlawfully  obstroctlng  tbe  same,  where- 
by the  boats  of  the  plaintiffs  used  In  the 
transportation  of  their  brides  to  market  were 
prevented  tor  a  loiv  period  of  time  from 
passing  dowfi  the  river,  daring  which  time 
the  plaintiffs  were  put  to  considerable  ex- 
pense, together  with  the  loss  of  the  sale  of 
a  large  quantity  of  their  bricks.  Garrison, 
J.,  said:  "It  Is  unquestionably  the  general 
rule  that  a  private  action  does  not  lie  for 
a  public  Injury.  But  it  also  is  firmly  es- 
tebllshed  doctrine  tbat  he  who  suffers  from 
a  common  nuisance  some  special  injury  dif- 
ferent from  that  sustained  by  the  rest  of 
the  public  shall  have  his  remedy  therefor. 
There  baa  been,  It  Is  true,  Btune  vacillation 
In  Judicial  opinion  as  to  what  Injuries  were 
special  within  tbe  meaning  of  this  rule. 
*  *  *  In  the  case  before  us  the  plaintiffs 
clearly  bring  themselves  within  tlie  rule  by 
tbe  all^atlon  of  loss  of  tbe  use  of  their 
boats,  which  were  shut  off  ftom  the  chan- 
neU  of  trade,  tiieir  expense  in  victualing 
them,  and  the  loss  of  trade  and  profit" 
That  COM  comes  squarely  within  the  facts 
of  the  case  at  bar.  Here  the  i^alntlffs  were 
prevented  from  carrying  on  an  established 
business  which  tbe  public  generally  was  not 
engaged  In.  Dudl^  v.  Kennedy,  63  He.  465, 
was  an  action  by  plaintiff  for  danlages 
canaed  by  the  act  of  defendant  in  closing 
the  navigation  of  the  Kennebec  river.  Tbe 
plaintiff  had  contracted  to  carry  sand  and 
ballast  by  boats  down  the  river,  but  was 
prevented  from  doing  so  by  the  erection  of 
a  boom  by  the  defendant  betwera  tbe  place 
whence  the  material  was  to  be  taken  and 
that  to  which  It  was  to  be  transported ;  and 
it  w^s  held  that  he  could  malnteln  an  action, 
and  that  the  facts  steted  caused  to  him  an 
Injury  not  common  to  the  public.  In  Manu- 
facturing Company  v.  Railroad,  117  N.  O. 
579,  23  S.  E.  43.  29  L.  B.  A.  700,  53  Am.  St. 
Rep.  606,  it  appeared  that  defendant,  by  the 
construction  of  a  bridge  over  a  navigable 
river,  obstructed  the  passage  of  plaintiff's 
boat  thereon,  to  the  detriment  of  Ite  busi- 
ness of  transporting  freight  from  point  to 
point  thereon;  and  it  was  held  that,  while 
the  damages  recoverable  in  a  <dvil  action 
founded  upon  the  obstruction  at  a  public 
highway  must  be  special,  and  mtSk  as  are 


not  comnxm  to  every  one  who  actually  does 
or  may  travel  thereon,  yet  the  wrong  may  be 
to  a  number  or  cdass  of  persons,  and  eacb 
may  have  a  right  of  action  for  redress,  and, 
further,  that  the  constructiou  of  a  brtdge 
across  a  navigable  stream  wltiioat  any  draw 
therein  to  permit  the  pass^  of  boats  win 
render  the  wrongdoer  liable  for  fecial  dam- 
age to  a  boat  owner  whose  business,  in  com- 
mon witii  othw  boat  owners,  requires  the 
transportation  of  matraial  for  manufsictnr- 
Ing  purposes  trom  a  point  below  to  a  pcdnt 
above  the  obstmction.  Mllarkey  t.  Foster, 
6  Or.  379,  25  Am.  Bep.  531,  was  an  aetixm 
for  damogea  for  the  obstmction  of  a  pnbUc 
highway ;  and  It  was  held  tbat  a  con^lalnt 
wtddk  Bhowed  tbat  the  plalntifl  bad  oocaskn 
to  travel  over  the  same  vrlth  teams  ai^  load- 
ed wagons,  In  wder  to  deliver  freight  in  dif- 
ferent localities,  and  did  actually  attempt 
to  do  BO,  but  was  iKevented  and  d^ayed  Cor 
a  period  of  five  days  by  means  of  an  un- 
lawful <^tructi«i  placed  In  the  road  by 
defendant;  steted  a  cause  of  action  for  dam- 
ages tot  a  peculiar  inJuiV  not  common  to 
sustained  tbe  pidillc  in  general.  See, 
also,  MiUer  v.  Hare  (W.  Ta.)  28  S.  B.  722. 
39  li.  R.  A.  ^1,  where  an  extended  note 
on  this  subject  vriU  be  found. 

In  the  light  of  these  authorities  we  bave 
no  difficulty  In  holding  that  tbe  act  of  tbe 
defendant  in  constructing  the  bridge  In  qnea- 
tion.  obstructing  and  preventing,  aa  it  does, 
plaintiffs  fkom  carrying  on  their  business, 
wbicb  was  established  long  prior  to  the  wee- 
tlon  of  the  bridge,  so  distinctly  affected  and 
injured  them  as  to  give  rise  to  a  cause  of 
action  In  th^  favor.  It  is  true  tiie  genoal 
public  have  the  right  to  navlj^te  tbe  Ula- 
slssippi  river,  and  that  this  obstruction 
would  prevent  them  so  doing  to  tbe  same 
extent  that  It  prevents  tbe  plalntlfto;  but 
the  public  ts  not  engaged  In  that  wxt  of 
business,  and  the  right  Is  one  In  contonpla- 
tion  only.  Plaintilh  were  In  fact  engased 
therein  at  tbe  time  of  tin  oonatractl«ni  of 
the  bridge  and  have  be^  wholly  prev»ted 
from  continuing  therein.  This  is  special 
damage  and  injury  to  th«n,  distinct  from  tbe 
public,  and  within  tbe  antfaOTltiea  Justiflea  a 
private  action  for  damages,  tbough  the  act 
complained  of  amounte  to  a  public  nuisance^ 

Order  reversed. 


DART  V.  BIOHARDSON  et  aL 
(Sapreme  Court  of  MinneBota.  Nov.  17,  1905.) 
JunoiuNT— Acnon  to  Set  Asinn— Misooh- 

DUCI  or  ATTOaiTET. 

The  evidence  considered,  and  keU  to  sus- 
tain the  order  of  the  trial  court. 
(Syllabus  by  the  Oontt.) 

Appeal  from  District  Court,  Meeker  Oonn- 
ty;  G.  B.  Qvale,  Judge. 

Action  by  Ohariea  H.  Dart  agslnst  Charles 
BL  Bichardson  and  others.  Judgmoit  for 
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defendant  Uahoney,  uid  plalnUfl  appeali. 
Afflrmedt 

Alva  B.  Hunt,  for  appellant  H.  S.  Mo 
Monagle  and  Brown  ft  Kerr,  for  respondent. 

ELLIOTT,  J.  On  December  8,  1891,  the 
defendant  Hans  Hanson,  then  being  the  own- 
er of  a  quarter  section  of  land  In  Meek- 
er connt7,  executed  a  mortgage  thereon  to 
the  defendant  Richardson  to  secure  the  pay- 
ment of  the  sum  of  $2,500.  On  October  5, 
1898,  an  action  was  commenced  by  Richard- 
eon  against  Hanson  to  foreclose  this  mort- 
gage, and  on  March  22,  1899,  the  premises 
were  sold  to  Richardson.  No  redemption 
was  made  from  such  sale,  and  Hanson's 
title  to  the  land  passed  to  Richardson, 
At  the  time  of  the  foreclosure  the  south  80 
acres  of  the  land  In  question  was  subject 
to  the  lien  of  two  Judgments — one  entered 
October  22,  1894,  In  favor  of  Peter  Olson, 
against  said  Hanson,  for  the  sum  of  $106.33, 
and  one  entered  March  7,  1896,  for  the  sum 
of  $636,  m  favor  of  Wm.  Kruger.  Neither 
judgment  creditor  was  made  a  party  to  the 
foreclosure  action.  On  October  29,  1898,  the 
Kruger  judgment  was  assigned  to  Charles 
H.  Dart,  the  plalntUI  In  this  action,  for  the 
purpose  of  collection,  and  on  March  2,  1899, 
the  Olson  Judgment  was  at  the  Instance  of 
John  T,  Byrnes  assigned  to  the  defendant 
James  Mahoney.  Thereafter  Mahoney  caus- 
ed an  execution  to  issue  out  of  the  district 
court  upon  the  Olson  Judgment,  and  a  levy 
was  duly  made  thereunder  upon  a  part  of 
the  land  described  In  the  mortgage  to  Rich- 
ardson. On  June  7,  1899.  this  land  was  duly 
sold  at  execution  sale  to  the  respondent 
James  Mahoney,  Charles  H.  Dart  who  held 
the  assignment  of  the  Kmger  Judgment 
caused  an  ezecnttm  to  Issue  thereon  out  of 
the  district  court,  and  a  levy  was  made  there- 
under upon  the  same  land  levied  on  and 
sold  under  the  Mahoney  judgment  On  Jan- 
uary 27,  1809,  the  land  was  sold  at  execu- 
tion sale  to  Charles  H.  Dart  From  neither 
execution  sale  was  there  any  redemption. 
In  September  'or  October,  1901,  an  action  of 
unlawful  detainer  was  duly  commenced  in 
one  of  the  justice  courts  of  Meeker  county 
by  the  defendant  Richardson  against  the 
defendant  Hanson  and  others  to  recover 
possession  of  all  the  land  described  In  and 
conveyed  by  the  Richardson  mortgage. 
Thereafter  such  action  was  transferred  from 
the  Justice  court  to  the  district  court  of 
Meeker  county.  Both  CSiarles  H.  Dart  the 
plaintiff  herein,  and  the  respondent  James 
Mahoney,  for  the  purpose  of  having  the 
rights  of  all  parties  determined,  filed  com- 
plaints in  intervention.  Dart  claimed  title 
to  part  of  the  land  under  execatlon  sale  un- 
der the  Kmger  Judgment  and  Mahoney 
claimed  title  to  the  same  land  under  the  sale 
to  him  under  the  Olson  judgment  In  tills 
action  of  fordble  entry  and  unlawful  detain- 
er the  Issnes  as  to  the  title  of  the  various 


partiei  plalntlfl^  defendant  and  Intervener 
were  fully  tried  and  determined  upon  tbelr 
merits,  and  on  Augutt  20,  1902,  It  was  ad- 
judged and  decreed  that  the  respondent 
James  Mahoney,  was  then  tbe  owner  (tf  the 
land  purchased  by  him  at  the  execution  sale 
under  the  Olson  Judgment  and  that  the 
plaintiff  and  appellant  herein,  dearies  H. 
Dart  had  no  right,  title,  or  Interest  whatever 
to  said  land.  (Carles  H.  Dart  brought  the 
present  action.  In  which  he  seeks  to  have 
the  Judgment  and  decree  entered  in  that  ac- 
tion vacated  and  set  aside  on  the  ground  that 
the  said  Judgment  and  decree  was  obtained 
through  fraudulent  acts  and  practices  and 
upon  false  and  fraudulent  testimony  adduc- 
ed in  support  of  the  allegations  contained 
In  the  complaint  of  intervention  Interposed 
by  the  defendant  Mahoney,  The  court  found 
the  Issues  of  fact  and  law  in  favor  of  the 
defendant  Mahoney  and  against  the  plain- 
tier.  Dart  and  judgment  was  entered  accord- 
ingly. From  this  judgment  the  plaintiff, 
Dart  appeals  to  this  court 

The  claim  is  that  the  plslntlff  was  de- 
ceived by  bis  attorney,  who  fraudulently 
and  without  his  knowledge  had  an  adverse 
title  taken  in  the  name  of  a  third  party,  who 
paid  nothing  therefor;  and,  further,  that 
prior  to  asserting  such  adverse  title  the 
judgment  upon  which  the  title  rested  bad 
been  paid  to  Byrnes,  the  plaintiffs  attorney, 
wlio  also  represented  the  Judgment  debtor  ; 
and,  further,  that  Byrnes  was  himself  the 
owner  of  such  adverse  title.  The  plalntirfs 
evidence  tended  to  show  the  following  facts : 
John  T.  Byrnes  was  an  attorney  practicing 
at  Litchfield,  and  was  the  attorney  for  Hans 
Hanson  In  the  Richardson  foreclosure  pro- 
ceedings. That  the  plaintiff.  Dart  with  the 
knowledge  and  consent  of  Hanson,  employed 
Byrnes  to  collect  the  Kruger  Judgment 
which  had  been  assigned  to  Dart  and,  If 
possible,  to  establish  it  as  a  prior  Hen  to  the 
Richardson  mortgage.  Some  question  arose 
about  the  Richardson  mortgage  being  prop- 
erly recorded  so  as  to  constitute  notice;  and 
Byrnes,  acting  for  Dart  caused  an  execu- 
tion to  be  Issued  on  the  Kruger  judgment, 
and  the  land  herein  referred  to  sold  to  Dart 
No  redemption  was  made  from  this  sale, 
and  Dart  became  the  owner  of  the  land, 
subject  to  the  mortgage  and  any  rights 
which  existed  under  the  Olson  judgment 
Shortly  after  the  sale  under  the  Kruger 
Judgment  Byrnes  told  Hanson  that  In  order 
to  protect  him  It  would  be  necessary  to  pay 
or  buy  the  Olson  Judgment  snd  sent  Hanson 
to  tell  Olson  to  call  and  see  Byrnes  abont 
the  Judgment  Thereafter  Olson  saw  Byrnes, 
and  be  and  Byrnes  entered  Into  an  agree- 
ment whereby  Byrnes  undertook  to  collect 
tiie  Judgment  for  one-balf  thereof.  Byrnes 
then  caused  Olson  to  execute  an  aralgnm^t 
of  the  judgment  to  the  defendant  Maboney, 
but  really  for  the  benefit  of  Byrnes.  Olson 
did  not  know  that  he  was  executing  an  aa- 
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Blgnment,  but  supposed  that  be  was  sign- 
ing an  asreement  whereby  Byrnes  was  to 
have  one-half  for  collecting  the  Judgment 
A  levy  was  thereafter  made,  and  the  land 
sold  hy  the  sheriff,  and  the  certificate  Issued 
In  the  name  of  Uahoney.  Mahoney  did  not 
at  the  time  pay  anything  for  the  assignment, 
and  OliMm  never  received  anything  for  his 
judgment  Byrnes,  not  content  with  deceiv- 
ing Olson,  proceeded  to  collect  the  amount 
of  the  Judgment  from  Hanson,  and  Hanson, 
In  compliance  with  demands  by  Byrnes  that 
he  must  bring  In  wheat  to  pay  for  the  Judg- 
ment brought  In  over  $200  worth  of  wheat, 
the  proceeds  of  which  were  turned  over  to 
Byrnes.  Byrnes  never  Informed  Dart  of  the 
levy  and  sale  under  the  Olson  judgment  and 
Dart  never  knew  of  it  until  long  thereafter. 
In  the  unlawful  detainer  action  brought  by 
Richardson,  Byrnes  appeared  as  Olson's  at- 
torney and  caused  the  action  to  be  trans- 
ferred to  the  district  court.  After  the  trans- 
fer Byrnes  represented  to  Dart  that  It  would 
be  necessary  for  him  to  intervene,  and 
Byrnes  either  prepared  or  caused  to  be  pre- 
pared for  Dart  a  complaint  of  Intervention, 
wherein  Dart  claimed  title  and  the  right 
to  possession  of  the  land,  and  without  Dart's 
knowledge  or  consent  Byrnes  caused  the 
name  of  O.  M.  Little  to  be  printed  at  the 
end  of  the  complaint  as  Dart's  attorney. 
Little's  name  was  also  signed  In  the  same 
way  to  Dart's  reply.  Byrnes  also,  without 
Dart's  knowledge  or  consent  caused  a  com- 
plaint of  Intervention  to  l>e  prepared  in  the 
name  of  James  Mahoney,  wherein  Mahoney 
claimed  title  and  the  right  to  possession  of 
the  same  land,  and  signed  the  name  of  said 
Little  to  this  complaint  as  the  attorney  for 
said  Mahoney.  Byrnes  verified  this  com- 
plaint as  the  agent  of  Mahoney.  That  Dart 
never  personally  employed  Little  as  attor- 
ney, and  never  knew  that  Little's  name  ap- 
peared of  record  as  his  attorney.  After  the 
record  title  had  been  vested  in  Mahoney, 
and  before  the  trial  of  the  forcible  entry 
and  unlawful  detainer  case,  Byrnes  secured 
from  him  an  Irrevocable  power  of  attorney 
granting  Byrnes  the  power  to  sell,  lease, 
mortgage,  or  assign  any  and  all  certificates 
of  sale  upon  execution  or  otherwise,  and  con- 
firming any  and  ail  acts  Byrnes  had  In  the 
past  done  In  reference  to  any  land  In  Minn- 
esota. Since  the  determination  of  the  ac- 
tion of  unlawful  detainer  Byrnes  has  man- 
aged and  controlled  said  land.  Byrnes  never 
informed  Dart  of  the  assignment,  levy,  and 
sale  of  said  land  upon  the  Olson  Judgment 
or  that  It  would  be  necessary  for  bim  to  re- 
deem therefrom. 

The  appellant  contends  that  the  decree 
of  the  trial  court  was  erroneous  (1)  because 
the  Olson  Judgment  had  been  paid  and  ex- 
tinguished by  the  delivery  to  Byrnes  by 
Hanson  of  wheat  during  the  year  after  the 
sale  and  before  the  expiration  of  the  time 
of  redemption,  and  (2)  because,  If  the  Judg- 


ment was  not  satisfied  by  this  payment  to 
Byrnes,  then  the  adverse  title  wblcb  was 
finally  vested  In  Mahoney  through  the  fraud- 
ulent devices  of  Byrnes  Inured  to  the  bene- 
fit of  Dart  because  of  the  relatlonsblp  of 
attorney  and  client  which  existed  between 
Byrnes  and  Dart. 

The  first  contention  Is  effectively  dlBposed 
of  by  the  finding  of  the  trial  court.  Tte 
allegation  to  the  effect  that  the  Olson  Judg- 
ment had  been  paid  was  found  not  trw. 
There  was  evidence  from  which  a  contrary 
finding  might  reasonably  have  been  made, 
but  there  Is  also  evidence  sufficient  to  sup- 
port the  finding  as  made,  and  we  would  not 
be  Justified  In  interfering  with  the  conclo- 
sion  of  the  trial  court 

The  second  contention  of  the  appellant  Is 
also  without  legal  merit.  Byrnes  was  I>art's 
attorney,  and  as  such  owed  him  undivided 
allegiance  and  every  consideration.  His  do- 
ty required  that  he  use  all  proper  and  legal 
means  of  establishing  the  rights  of  his  client. 
The  claim  asserted  by  Mahoney  was  antag- 
onistic to  that  advanced  by  Dart  If  Byrnes 
was  personally  Interested  in  establishing  the 
titie  under  the  Mahoney  Judgment  be  was 
disqualified  to  properly  represent  the  Inter- 
ests of  Dart  in  the  litigation.  That  he  was 
so  interested,  and  that  Mahoney  was  no 
more  than  his  r^resentative,  appears  clear- 
ly from  the  record,  and  for  Byrnes  to  con- 
ceal this  fact  was  a  breach  of  professional 
duty.  If  as  a  result  of  this  misconduct 
Byrnes  secured  any  advantage  Dart  may  re- 
quire him  to  account  therefor  to  him.  But 
it  does  not  follow  that  he  Is  entitled  In  this 
action  to  have  the  judgment  modified  and 
the  titie  to  the  land  decreed  to  be  In  talm. 
Instead  of  In  Maboney.  It  was  Incumbent 
upon  him  to  prove,  not  that  bis  attorney 
was  guilty  of  fraudulent  practice,  but  also 
that  the  Judgment  as  entered  was  obtained 
by  reason  of  such  fraudulent  acts  and  prac- 
tices, or  upon  false  and  fraudulent  testimony 
adduced  at  the  trial.  The  record  does  not 
disclose  the  testimony  which  was  given  in 
the  unlawful  detainer  actiota,  and  we  have 
no  way  of  knowing  whether  it  was  false  and 
perjured.  It  will  be  assumed  that  the  Judg- 
ment was  ordered  upon  sufficient  competent 
testimony,  honestly  and  truthfully  given. 

It  is  apparent  that  Byrnes  was  not  acting 
in  good  faith  towards  his  client  bnt  his 
fraudulent  practices  did  not  induce  the  Judg- 
ment or  prevent  Dart's  interests,  such  as 
they  were,  from  t>eing  fully  protected.  He 
was  represented  at  the  trial  by  O.  M.  Little, 
and.  although  LIttie  was  In  the  employ  of 
Byrnes,  It  does  not  appear  that  all  the  evi- 
dence which  Dart  had.  waa  not  fully  and 
fairly  laid  before  the  court.  It  Is  apparent 
that  Dart's  claim  of  title  was  without  merit 
The  Olson  Judgment  under  which  Mahon^ 
claimed,  was  entered  October  22,  1S94,  and 
the  land  sold  thereunder  to  Mahoney  Jane  7, 
1898.  The  Kruger  Judgment;  under  which 
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Dart  claimed,  was  entered  Maxxdi  7,  1896, 
assigned  to  Dart  May  2,  1809,  and  tbe  land 
sold  under  execution  to  Dart  on  Jannary 
27. 1899.  Dart  did  not  redeem,  and  oh  Jann^ 
ary  27,  1900,  Maboney's  title  to  the  land 
became  absolute,  anbject  to  the  Interests  of 
Richardson.  The  Olson  judgment  was  thus 
a  Hen  superior  to  tbe  Kroger  Judgment,  and 
a  sale  under  the  former  was  certain,  in  the 
course  of  time,  to  cut  out  all  interests  ac- 
quired by  sale  under  tbe  later  judgment  un- 
less redemption  was  made  from  tbe  former 
sale.  In  tbe  unlawful  detainer  case  the 
court  found  that  this-  is  what  happened. 
None  of  tbe  parties  or  their  attorneys  had 
at  that  time  any  control  over  tbe  facts. 
Tbey  were  not  tbe  result  of,  nor  were  they 
In  any  manner  modified  by.  the  conduct  of 
either  Maboney  or  Byrnes.  These  Independ- 
ent facts,  and  not  false  or  perjured  testi- 
mony, or  tbe  fraudulent  acts  of  Darfs  at- 
torney,  were  what  induced  tbe  court  to 
order  tbe  judgment,  which,  as  far  as  we  are 
able  to  see,  properly  disposed  of  Dart's 
claim  and  established  tbe  title  in  Maboney 
as  tbe  holder  of  the  right  to  acquire  flirougb 
the  Olson  judgment. 

It  follows  that  tbe  judgment  of  the  court 
appealed  from  must  be  affirmed,  and  it  is 
BO  ordered. 


BRAZEL  V.  THOMPSON  SMITH'S  SONS. 
(Supreme  Ooort  of  Michigan.  Not.  7,  1905.) 

1.  GoifTBAora  —  ConsiniaATioN  —  Patbhi  — 
R0TAI.TIBS. 

Where  two  federal  coarta  of  equal  rank 
and  jnriBdiction  rendered  conflicting  decrees 
with  reference  to  the  Tolidi^  of  a  patmt,  the 
patent  and  the  deoee  sustaining  it  afforded  a 
sufficioit  conrideration  for  a  sobsequeut  con- 
tract for  royalties  entered  Into  by  the  parties 
with  fall  knowledge  of  the  decree  holdlog  the 
patent  invalid. 

2.  Same— RoTALins— QuBSTion  tob  Jubt. 

Where,  in  an  action  for  royalties  on  a 
patented  article,  plaintiff  admitted  that,  after 
a  decree  holding  the  patent  invalid,  there  was 
a  serious  dispute  as  to  the  terms  of  the  con- 
tract, but  did  not  admit  that  defendant  bad 
withdrawn  from  the  contract  prior  to  the  malc- 
ing  of  certain  sales  for  which  royalties  were 
claimed,  as  defendant  testified,  it  was  proper 
to  charge  that  if  defendant  notified  plaintiff, 
as  claimed,  that  he  would  not  longer  recognize 
tbe  patent  or  the  ccmtract  before  the  sales  in 
question,  plalnUfl  could  not  recover  royalties 
thereon. 

8.  LiMITATIOM    01-  AcmONB— ACOOTTNT,  AC- 
TION ON— Items. 

Where,  in  an  action  for  royalties,  th^e 
was  evidence  that  certain  charges  were  items 
of  an  open  running  account  on  which  payments 
tiad  been  made  within  six  years  prior  to  the 
commencement  of  the  suit,  the  court  did  not 
err  in  refusing  to  charge  that  the  Items  arising 
more  than  six  ynrs  orior  to  the  salt  were 
barred. 

[Ed.  Note.— For  coses  in  nolut,  see  toL  8% 
Cent.  Dig.  Limitation  of  Actions,  1 648.] 

Error  to  Circuit  Court,  (Oieboygan  County; 
Frank  Emerlck,  Judge. 
Action  by  Petar  &  Braael  against  Tbocop- 


Bon  Smith's  Sons.  From  a  judgment  In  favor 
of  plaintiff,  defendant  brings  error.  Af- 
firmed. 

A^ed  befm  MOOBE,  a  and  Mo- 
ALTAT,  OBANT,  BLAIB,  and  OSTOAN- 
DBB.  JJ. 

Frost  &  Sprague,  for  appellant  O.  S.  Bell* 
I7,  for  appellee. 

BLAIR,  J.  On  May  13, 1884,  a  patent  bear- 
ing that  date  was  Issued  by  the  governmrat 
of  the  United  States  to  tbe  plaintiff,  cover- 
ing certain  improvements  In  snow  plows.  On 
March  2, 18S5,  plaintiff  and  defendant  entered 
Into  a  contract,  whereby  the  defendant  was 
granted  tbe  right  to  manufacture  and  sell 
snow  plows  covered  by  the  patent  In  the  terri- 
tory embraced  in  the  states  of  Michigan  and 
Wisconsin,  for  a  period  of  10  years.  In  con- 
sideration of  which,  tbe  defendant  agreed 
to  pay  the  plaintiff  a  royalty  of  $30  upon 
every  machine  sold  within  that  territory, 
and  a  royalty  of  $40  upon  ea*^  machine  sold 
outside  of  that  territory.  On  December  14» 
1894,  this  contract,  under  which  defendant 
had  manufactured  and  sold  bqow  plows  up  to 
that  time,  was  extended  by  an  indorsement 
upon  the  original  contract — "to  tbe  limit  of 
said  within  patent,  and  to  include  the  whole 
of  the  United  States  except  Minnesota."  etc. 
It  having  been  brought  to  the  attention  of 
plaintiff  that  machines  were  being  manu- 
factured and  sold  wtilcb  infringed  bis  patent, 
the  plaintiff  brought  suit  to  restrain  the  al- 
leged Infringement  of  said  patents  in  tbe 
United  States  Circuit  Ck)urt  for  the  Western 
District  of  Wisconsin.  This  case  having  been 
heard  upon  pleadings  and  proofs,  a  decree 
was  entered  by  the  court  on  tbe  25tb  day  of 
October,  1898,  whereby  tbe  plaintiff's  patents 
were  held  invalid,  and  bis  suit  dismissed. 
After  the  decision  annulUng  plaintiff's  patents, 
tbe  defendant  continued  to  manufacture  and 
sell  tbe  snow  plows,  and  to  pay  plaintiff 
tbe  same  royalty  as  before,  at  least  up  to  Au- 
gust, 1001.  Upon  this  latter  date  tbe  parties 
bad  a  discussion  of  the  effect  of  tbe  decision 
of  tbe  federal  court  in  Wisconsin,  and  de- 
fendant dalms  that  an  agreement  was  tben' 
made,  whereby  tbe  defendant  was  to  pay 
plalnttCT  $10  per  plow  for  all  plows  manu- 
factured and  sold.  Tbe  plaintiff,  however, 
contends  that  sncbwasnottbeagreement,but 
that  $15  was  to  be  received  as  a  royalty  only 
In  case  100  township  plows  were  sold,  which, 
not  having  been  accomplished,  be  was  en- 
titled to  the  original  price  agreed  upon  of  $30. 

In  December,  1008, ,  the  parties  having 
disagreed  as  to  the  terms  of  the  agreement 
under  which  they  were  operating,  and  being 
unable  to  arrive  at  a  satisfactory  settlement, 
tbe  plaintiff  brought  this  action.  Tbe  plain- 
tUFs  claim,  as  finally  presented  to  the. jury, 
was  made  up  of  the  following  eight  items  r 
"(1)  Balance  per  defendant's  stetemeot.  $8S.- 
2S.   (2)  ConunisakHi  on  plow  sold  at  Man* 
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iBtlqu^  925.  (8)  Royalty  on  84  plows  void 
ontslde  of  MlcbJgan  and  WlBconsln  previous 
to  December  14.  1894,  at  $10  each,  f340.  (4) 
Royalty  on  plows  sold  In  Minn,  after  Dec.  4, 
1894, 12  plows,  at  $10  eacb,  $120.  (ff)  Amount 
cbarged  to  Ehrasel  on  caulk  abaxpener  ac- 
count, 933&77.  (6)  186  plows,  royalty  al- 
lowed at  $15.  wblcb  should  have  been  $30 
each,  $2,023.  (7)  18  plows,  manufactured 
since  February  26,  190S,  to  Dec  14,  1903,  at 
$30  eacb,  $540.  (8)  Three  plows  sold  In  Mlu- 
iiesota,  balance  not  credited  In  account,  at  $25 
«acb,  $75."  It  Is  conceded  that  plaintiff  was 
entitled  to  Judgment  for  the  first,  second  and 
fifth  Items,  amounting  to  $452.02,  and  the 
assignments  of  error  relate  solely  to  the  ac- 
tion of  the  court  with  reference  to  the  other 
Items.  The  case  was  submitted  to  the  Jury, 
and  a  verdict  rendered  for  $1,037.75  In  favor 
of  the  plaintiff.  Defendant  alleges:  First. 
Error  in  the  refusal  of  the  court  to  charge 
In  accordance  with  his  request  to  charge  and 
Ills  theory  of  the  case  that  the  decree  of  the 
federal  court  for  the  Western  District  of 
Wisconsin,  In  chancery,  having  Invalidated 
the  plaintiff's  patent,  he  could  not  recover 
for  any  royalties  accruing  subsequent  to  that 
decree,  because  there  was  a  complete  eviction 
of  defendant  and  an  entire  failure  of  consid- 
eration to  support  the  contract  thereafter. 
Second.  As  to  the  item  of  $540.  It  is  farther 
claimed  by  defendant  that  these  18  plows 
were  sold  by  defendant  after  November  1« 
1003,  and  that  no  promise  was  ever  made  to 
pay  these  royalties,  but  that,  on  the  contrary, 
plaintiff  had  notified  defendant  previous  to 
the  sale  of  these  plows  that  his  contract 
would  not  be  recognized  any  further  by  de- 
fendant Third.  Defendant  also  contends 
that  tbe  court  erred  In  refusing  to  give  its 
fourth  request  to  charge,  withdrawing  from 
tbe  consideration  of  the  Jury,  as  being  barrod 
by  tbe  statute  of  Umitotions,  the  Item  of 
$340,  for  plows  sold  outside  of  Michigan  and 
Wisconsin,  previous  to  December  14,  1804. 

First  On  the  6th  day  of  June,  1889,  a  de- 
cree was  rendered  by  the  Circuit  Court  of 
tbe  United  States  for  the  Bastern  District 
of  Michigan  covering  the  patento  In  this  case, 
as  follows:  "This  case  having  come  on  to  be 
finally  beard  upon  tbe  pleadings  and  proofs, 
and  having  been  argued  by  the  counsel  for  the 
respective  pa  rties,  and  the  pleadings  and  proofs 
herein  having  been  duly  considered,  it  Is  here- 
by on  this  6th  day  of  June,  1889,  ordered,  ad- 
judged, and  decreed  that  the  letters  patent 
referred  to  In  tbe  complainant's  bill,  being 
letters  patent  of  the  United  States  granted  un- 
to Peter  B.  Brazel  on  the  Iftth  day  of  May, 
1884,  numbered  298,441,  Is  a  good  and  valid 
patent  of  tbe  United  States,  and  that  said 
Peter  R  Brazel  was  the  first  and  original 
Inventor  of  the  improvements  therein  describ- 
ed and  claimed  therein,  and  that  the  said  de> 
fendant  by  the  use  of  tbe  snow  plow  de- 
scribed in  the  said  pleadings  and  proofs,  has 
employed  the  invention  described  and  claimed 
by  the  first  claim  in  said  letters  patent,  and 


that  tbe  said  defoidant  has  Izifrlnged  tk 
said  patrat  and  upon  the  ezcluslTe  rights  o: 
tbe  c(»nplalnant  under  the  same.  And  h  1$ 
further  ordered,  adjudged,  and  decreed  tiiat 
tbe  said  Benry  Pangbwn,  Us  derfes,  attor- 
neys, agents,  servants,  and  woAmen,  be  per- 
petnally  mjolned  and  restrained  from,  direct- 
ly or  todlreetly,  making,  using,  or  Belling  to 
others  any  of  tbe  macbtnes  containing  oren- 
bodylng  tbe  Inraitlon  described  or  dalmed 
in  said  letters  patent,  numbered  296,441.  And 
It  Is  farther  ordered,  adjudged,  and  decreed 
that  Oie  cnnplalnant  Is  entitled  to  recorer 
from  the  defendant  the  profits  wbldi  be  tsK 
received  m  made,  and  wblcb  have  aocraed  to 
him  from  said  InMngemait  of  tbe  atoresaid 
letUn  patoit,  and  also  the  damages  whieli 
the  complainant  has  anstalned  therein.  And 
It  appearing  to  this  coort  that  tbe  said  «rd- 
plalnant  has  waived  his  claim  to  proftis  and 
actual  damages  from  said  deftodant  It  It 
hereby  ordered,  adjudged,  and  decreed  tint 
he  do  recoTw  from  the  said  defendant  Hh 
sum  of  six  cents  nominal  damages  In  tint 
behalf  sustained.  And  it  Is  further  ardered, 
adjudged,  and  decreed  that  the  said  «ni- 
plalnant  do  recover  of  tbe  said  defendant 
bis  costs  In  tills  case  to  be  tand,  and  that  tbe 
said  complainant  have  ocecnflQn  tbextXm." 
From  tills  decree  an  aK>eal  was  taken  to  fiie 
Supreme  Court  of  the  United  States.  On 
March  27, 189S,  the  appeal  was  dismissed  tot 
the  reastm  that  tiie  parties  had  fitUed  to 
print  the  transcript  of  flie  record. 

Tbe  first  claim  of  the  patent  of  1884.  reti- 
red to  by  tbe  federal  court  In  Hi<Algan,  u 
Infringed  the  ^defendant  nuigbom,  h 
stated  by  the  f6denl  court  in  Wlsoonrtn,  u 
follows:  "(1)  The  combination  with  tbe 
plow  frame  or  main  frame  and  the  support- 
Ing  runners  of  tbe  adjustable  plows,  G.  tbe 
adjustoble  pivoted  wings,  B,  and  hinged  ban 
F.  substantially  as  and  for  the  purpose  ki 
forth.**  The  Infringement  of  this  dalm  seems 
to  have  been  the  only  Infringem'ait  of  Om 
1884  patent  before  eitho-  court  In  tiie  an- 
swer in  tbe  Wisconsin  case,  tbe  defendant 
sets  up,  in  answer  to  the  all^tlon  of  tbe 
bill,  that  "tbe  validity  of  said  patent,  number 
298,441,  was  affirmed  after  severe  contesta- 
tion, viz.,  by  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Easton  District 
of  Michigan,"  etc. ;  that  it  was  not  bound  b7 
the  decree  because  not  a  party  or  privy  to  tbe 
proceedings;  and  that  "no  construction  was  In 
such  or  any  proceedings  placed  upon  tbe 
claims  of  the  said  patents  that  would  bring 
within  Its  terms  or  make  the  said  claims 
cover  or  Include  any  device  made  or  used  by 
this  defendant ;  that  on  the  contrary,  the  con- 
8tructi<Mi  expressly  given  to  the  claims  by  tbe 
court  In  said  proceedings  expressly  exdodea 
the  device  used  by  the  def^dant  as  aim 
does  tbe  language  of  the  dalma  thanselves." 
Judge  Bunn,  in  rendering  tbe  decision  of  tbe 
WlBconsln  court  at  the  conclusion  of  his 
opinion  uses  tbe  following  language,  whidi 
seauis  to  recognize  tbe  decree  of  the  Michlfan 
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ourt  as  correct  so  far  as  It  went,  yIz.  :  "I 
Uiuk  the  evidence  shows  that  the  complaln- 
.nt  Is  not  by  any  means  a  pioneer  In  the 
:rt  of  making  snow  plows,  and  should  be 
imf  ted  to  the  specific  construction  shown  In 
lis  patent  These  the  defendant  does  not 
ise." 

If,  however,  It  be  conceded  that  defendant 
■orrectly  Interprets  the  decree  of  the  Olr- 
■uit  Court  for  the  Western  District  of  Wls- 
'onsln  as  oTerrulIng  the  decree  of  the  Circuit 
L'ourt  for  the  Eastern  District  of  Michigan, 
still,  -we  think  the  court  correctly  declined 
to   Instruct  the  jnry  that,  because  of  that 
decree,  there  waa  a  complete  eviction  of  de- 
fendant, and  no  consideration  for  the  suN 
sequent  dealings  and  agreements  of  the  par- 
ties.   Such  dealings  and  agreements  were 
made  with  full  knowledge  of  the  Wisconsin 
decree,  and  were  valid,  unless  the  effect  of 
that  decree  was  to  entirely  avoid  them  or 
deprive  them  of  any  consideration  whatever. 
In  determining  this  question,  the  decree  of 
the  federal  court  In  Michigan  can  not  be 
Ignored.   That  decree  proceeded  from  a  court 
of  equal  rank  and  jurisdiction  and  was  a 
final  decree,  so  far  as  that  court  was  con- 
cerned, establishing  the  validity  of  the  plaln- 
tiflTa  patents.   Empire  State  Nail  Ca  v. 
American,  etc..  Co.,  21  C.  a  A.  152,  74  Fed. 
864 ;  Last  Chance  Mining  Go,  v.  Tyler  Min- 
ing Co.,  157  U.  S.  683,  15  Sup.  Ct  733,  89 
I..  Ed.  859.   In  8  Rob.  Patents,  p.  588.  | 
11S4,  the  rule  in  case  of  conflictlDg  Judg* 
m^ta  is  stated,  as  follows :   "When  con- 
flicting Judgments  bave  been  rendered,  the 
court  must  follow  those  wblcta.  In  view  of 
all  the  tests  of  author!^,  appear  to  have 
the  higher  value,  and  If  the  question  Is  stUl 
doubtful,  and  no  other  evidence  Is  offered. 
It  must  dedde  In  favor  of  the  patent  For, 
though  the  patent  unsupported  by  a  Judg- 
m^t  Is  not  sufficient  proof  of  Its  own  va- 
lidity for  the  purposes  of  an  Injunction, 
yet  when  sustained  by  Judgments,  it  out- 
weighs all  other  Judgments  of  an  equal  val- 
ae."   See  United  States  Stamping  Co.  v. 
King  et  al.  (0.  C.)  T  Fed.  800,  vide,  p.  868. 

Undouhtedly,  the  effect  of  the  decree  of 
the  United  States  Circuit  Court  for  the 
Western  District  of  Wisconsin  was  final 
within  the  territory  over  which  its  Jurisdic- 
tion extended,  and,  in'  the  absence  of  the 
prior  decree  of  the  United  States  Circuit 
Court  tor  the  Eastern  District  of  Michigan, 
it  vnmld  have  been  of  high  persuasive  and. 
perhaps,  controlling  force  throughout  the 
land.  Bat  the  former  court  could  not  In- 
validate the  decree  of  the  latter  court,  save 
Id  Its  own  territory,  notwithstanding  its  de- 
cree, the  plaintiff's  patents  remained  ralfd 
within  the  territory,  subject  to  the  Jurisdic- 
tion of  the  federal  court  In  Michigan,  and 
unconclnded,  save  only  in  the  territory  of 
the  Wisconsin  conrt  until  the  questions  at 
issue  Bboold  be  settled  by  the  decision  of 
the  Snpreme  Oonrt  of  the  United  States. 
It  cannot  be  beld,  therefore^  u  a  matter 


of  law,  that  there  was  no  consideration  at 
all  to  support  the  agreements  of  the  parties, 
and  although  tbe  defendant  might  have  law- 
fully withdrawn  from  Its  contract  after  the 
Wisconsin  decree,  having  seen  fit,  with  full 
knowledge  of  all  tbe  facts,  to  accept  such 
consideration  as  remained  as  the  basis  for 
a  contract  it  is  bound  Ite  terms.  In  the 
cases  cited  by  counsel  for  defendant  and 
appellant  the  fact  of  conflicting  decrees  was 
not  present  and  tbe  cases,  therefore,  do  not 
apply- 
Second.  Defendant  gave  testimony  that  In 
September.  1903.  it  Informed  plalntiCF  that  It 
would  no  longer  recognize  his  patent  or  the 
contract  and  claims  that  as  the  18  plows 
referred  to  In  the  seventh  item  of  platntUTs 
claim  were  sold  after  that  notification,  plaln- 
tlCt  was  not  entitled  to  recover  for  such 
plows,  and  the  Jury  should  have  been  so  In- 
structed. The  Judge  submitted  the  question 
to  the  jury.  Instructing  them  that  if  th^ 
found  that  defendant  did  notify  tbe  plaintiff, 
as  claimed,  that  he  could  not  recover  for 
this  item.  This  we  think  was  as  favorable 
a  charge  as  the  defendant  was  entitled  to. 
Defendant's  counsel  say :  "It  Is  true  the 
plaintiff  dented  that  this  language  was  used 
but  be  testified  to  drcumstances  which  them- 
selves conclusively  show  defendant's  with- 
drawal from  the  contract"  We  do  not  so 
read  tbe  record.  While  the  plaintiff  does 
admit  that  there  was  a  serious  dispute  as 
to  the  terms  of  the  contract  we  do  not 
think  that  It  conclusively  appears  from  his 
testimony  that  defendant  had  withdrawn 
from  tbe  contract  prior  to  the  sale  of  these 
plows.  It  was  In  September.  1903,  that  de- 
fendant claims  to  have  notified  plaintiff  of 
its  abandonment  of  the  contract,  and  in 
October  following,  he  wrote  defendant  a  let- 
ter proposing  an  arbitration  of  their  differ- 
ences as  to  royalties.  Defendant  Egbert 
Smith  testified,  as  follows:  *'Ton  intended 
then  [Septemtmr  14th]  to  go  on  with  tbe 
confract?  A.  There  never  wonld  have  been 
any  dispute  In  tbe  matter.  Q.  I  say  you  in- 
tended to  go  on  with  the  contract?  A. 
talnly,  we  would  have  gone  on  If  this  letter 
bad  not  come  up,  when  the  man  would  not 
carry  out  bis  contract  wby  we  simply  set 
back — there  was  no  use  going  on  any  further 
with  It  Q.  Now,  Mr.  Smith,  why  is  It  that 
you  have  continued  to  advertise  this  plow 
as  the  'Brasel  Patent  Snow  Plow'?  A.  Be- 
cause simply  tbe  name.  That  advertisement 
in  that  paper  was  put  in  under  my  direction 
In  tbe  Cheboygan  Tribune,  In  wtaldi  we  ad- 
vertised, since  the  commenc^ent  of  this 
suit  sale  of  the  'Brazel  Patent  Snow  Plow.*  ** 
Third.  Tbe  defendant's  fourth  request  to 
charge  was  as  follows :  "You  are  Instructed 
that  tbe  claim  for  $340  for  plows  sold  out- 
side of  Michigan  and  Wisconsin,  previous 
to  December  14,  1894,  being  for  matters 
arising  more  than  six  years  previous  to  the 
commoicement  of  this  suit  1"  coocluslvely 
presumed  to  have  been  settled  by  the  partieft, 
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and  must  cot  be  considered  by  you  In  your 
verdict."  There  is  evidence  in  the  record 
from  irhich  the  jnry  wonld  be  warranted 
In  finding  that  these  charges  were  part  of 
the  Items  of  an  open  nmning  account  upon 
which  payments  bad  been  made  within  the 
period  of  six  years  prior  to  the  commence* 
ment  of  suit,  and  the  trial  Judge  did  not 
err  in  refusing  this  request. 
The  Judgment  is  affirmed. 


STABK   T.    MUSKBGON   TBAOTION  4 

LIGHTING  Oa 
{Supreme  Court  of  Mlrhigan.  Oct  81,  1806.) 

1.  BucnaonT— Ivjnsr  to  Cmutaxn — Proxi- 
mate CaUSB — PBESnUFnONS. 

Negligence  of  an  electric  light  company  In 
violatinc  an  ordinance  reqoiring  wires  to  be 
stmng  25  feet  above  the  cromid  wiU  not  be  pre- 
sumed to  tiave  caused  w  contributed  to  an  In- 
jnr7  to  a  child  who  came  in  contact  wldi  a  loose 
telephone  wire,  which  bad  been  tlurown  over  the 
wires  of  the  light  company. 

2.  Same— IGNOBANCB  of  Di-noKa. 

The  t&ct  that  a  diild  who  seized  a  telephone 
wire,  suspended  over  a  defectivel;  insnlated 
electric  light  wire,  was  not  aware  of  the  danger 
of  HO  doing,  is  not  sufficient  of  Itself  to  charge 
the  electric  light  company  wiHi  resptmaibUlty 
for  Injury  to  uie  diild. 
8.  ELramaozTT — PsoxzuAn  Gausk 

Electric  light  wires  were  suspended  only  19 
feet  above  the  ground,  whereas  the  city  ordi- 
nance required  them  to  be  aoepended  25  feet 
above  the  gronnd.  There  was  also  evidence  of 
their  defective  toaulation.  Plaintiff,  a  boy  10 
years  of  age,  was  playing  with  other  ehildren 
OQ  the  ground  beneath  the  wires,  when  a  tele- 

{ihone  wire,  strung  on  the  same  poets  with  the 
ight  wires,  became  broken  and  was  thrown  by 
one  of  the  children  over  the  light  wires,  wh^e 
tt  came  in  contact  with  defective  insulation. 
Plaintiff  took  hold  of  the  telephone  wire  in  order 
to  experience  the  shock  wht<^  another  tM>y  bad 
received  and  to  show  bis  valor,  and  was  injured. 
Held,  that  neither  the  defective  insulation  nor 
the  distance  of  the  wires  from  the  ground  was 
the  proximate  cause  of  the  Injur;  to  plaintiff, 
but  such  injury  was  the  result  of  his  own 
wrongful  Interference  with  the  wires. 

Error  to  Circuit  Court,  UoBkegon  County  i 
Fred  J.  Rnssell,  Judge. 

Action  by  William  Stark,  Jr.,  by  his  next 
friend,  against  the  Muskegon  Traction  & 
Lighting  Company.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Two  errors  are  aaslgned  upon  the  record, 
both  of  which  make  the  single  point  that  It 
was  error  for  the  court  to  direct  a  verdict  for 
defendant  The  record  contains  the  substance 
of  all  the  testimony  given  upon  the  trial.  The 
Injury  complained  about  was  received  August 
30,  1003.  The  plaintiff  is  a  lad,  10  years  old 
In  April,  1908.  Defendant  is  a  Michigan  cor- 
poration, owning  a  plant  for  developing  elec- 
tricity for  lighting  and  other  purposes,  and  at 
the  date  in  question  was  operating  its  plant 
and  wires  connected  therewith,  including  a 
system  of  wires  supported  by  poles  on  and 
over  Spring  street  In  the  dtj  of  Miuk^pm. 


The  case  made  pj  the  declaration  Is,  fn  sub- 
stance, that  the  wires  of  defendant  were,  at 
the  place  of  tbe  aoddmt,  carried  too  near  tbe 
gronod,  and  woe  not  iiuolated;  fliat  <m  tLe 
some  poles,  and  under  the  defendant's  wires, 
certain  tel^hone  wires  were  carried ;  that  the 
condition  and  position  of  the  wires  permitted 
contact,  <a  that  contact  occmred  between  12ie 
telephone  wires  and  the  other  and  nnlnsulat- 
ed  wire;  and  'Hliat  the  injuries  complained  of 
were  caused  by  tbe  defective  and  nnaafie  con- 
stmctlfxi  and  maintenance  of  socta  wires  and 
the  defective  and  unsafe  stringing  of  tbe  wires 
of  the  [dtf endant]  at  tbe  place  aforcaaid.  and  in 
permitting  and  maintaining  said  wire  too  near 
tbe  surface  of  tbe  gronnd  at  tbe  place  afore- 
said, and  in  allowing  the  wires  herein  desig- 
nated as  telephone  wires  to  be  and  remain  on 
and  connected  with  the  poles  on  which  was 
strong  the  wires  throogh  wliich  the  defendant 
was  transmitting  a  dangerous  electrical  cur- 
rent" It  Is  alleged  that  phOntifr,  without 
fault  on  his  part,  and  without  any  knowle^e 
of  the  danger,  came  in  contact  with  the  tele- 
phone wire  whl<di,  owing  to  carelessness  and 
negligence  of  defendant  was  at  the  time 
charged  with  electricity,  and  was  injured. 
There  is  no  dispute  about  the  facts.  No  testi- 
mony was  Introduced  on  the  part  of  defend- 
ant  At  the  pole  near  which  the  injnry  was 
received,  the  wires  of  defendant  were  sup- 
ported on  arms,  two  wires  each  side  of  the 
pole  and  some  distance  away  ftom  the  pole. 
One  witness,  the  father  of  the  plalntilT.  testi- 
fled  that  they  were  19  feet  and  8  Inches,  and 
another  that  they  w«!e  20  feet  and  9  Inches, 
above  the  ground.  Two  feet  below  these  wlre^ 
supported  by  single  bnu&ets  wltb  gbaa  Insu- 
lators, were  two  telephone  wires,  about  3 
Inches  from  the  pole.  They  were  not  directly 
under  the  electric  light  wires,  one  was  above 
the  other,  and  Oiey  were  several  Indus  apart 
There  Is  no  testimony  showing  or  tending  to 
show  that  tbe  defaadanfs  vires  or  tbe  tele- 
phone wires  were  not  properly  and  securely 
placed  and  supported,  or  that  they  were.  In 
position,  dai«»0Tis  or  Ukely  to  become  dan- 
gerous. Plaintiff,  with  other  chlldrai,  was 
playing  on  Sunday  afternoon  in  Siwlng  street 
One  of  the  boys,  playing  with  a  ball  and 
chain,  threw  It  up  to  the  lower  telephone 
wire,  to  which  it  became  faetened  by  reason 
of  the  chain  winding  around  ilie  wire.  A 
sister  of  the  boy.  using  a  rake,  the  teeth  of 
which  she  hooked  Into  the  chain,  in  her  effort 
to  get  it  down  broke  the  telephone  wire,  a 
boy  took  one  end  of  the  broken  wire,  twisted 
it  about  a  post,  and  then  carried  tbe  end  to  a 
tree,  up  which  he  climbed  to  put  It  ov«  a 
limb  of  the  tree.   The  other  end  of  the  broken 
wire  was  made  a  piaythhig  by  the  children, 
who,  plaintiff  aiding,  swung  It  In  the  air 
against  the  wires  of  defendant  apparently  for 
the  purpose  of  making  and  hearing  the  wires 
rattie.    "They  would  get  hold  of  tbe  end  of 
It  and  get  It  back,  and  form  a  loop^  nrlagit 
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around  in  a  balf-OTAl  shape,  and  let  go  of  It 
and  Btrlke  the  electric  light  wire  to  hear  It 
rattle."  "Th^  would  get  bold  of  the  end  of 
U  and  thai  leave  It  somewhat  slack,  and  then 
swing  tt  round  and  round  and  as  they  let  It 
go  it  would  Sty  up  and  hit  the  other  wires  and 
rattle.  They  were  out  there  engaged  in  that 
play  probably  half  an  hour."  In  this  way 
they  finally  threw  the  tel^hone  wire  over 
the  electric  light  wires,  or  one  of  them.  "At 
the  time  Willie  Stark  [the  plaintiffl  threw 
the  wire  up  over  the  electric  wire,  I  had  hold 
of  the  long  piece  of  wire.  When  Willie  Stark 
threw  the  short  piece  of  wire  up  over  the  elec- 
tric light  wlr^  then  I  got  a  shock  In  the  long 
piece  of  wire  that  I  had  bold  of."  The  boy 
who  first  felt  the  current  told  the  others,  an- 
other boy  tried  it,  and  received  a  shock.  The 
plaintiff,  proposing  to  try  the  experimoit 
was  asked  by  his  sister  and  another  not  to 
do  so.  Saying.  "Watch  me;  I  am  not  afraid," 
he  took  the  wire  and  received  the  Injuries  for 
causing  which  he  seeks  to  charge  defendant 
After  the  Injury,  on  that  day  and  the  next 
day,  persons  noticed  that  In  spots  or  small 
places  there  was  no*  covering,  no  Insulation 
on  the  electric  light  wire  over  which  the  tele- 
phone wire  bad  been  thrown.  It  Is  supposed, 
by  at  least  <nie  witness,  that  the  tel^bone 
wire  rested  finally  upon  one  of  the  ban  or 
uncovered  spots  ml  the  electric  light  wlr^  at 
a  point  where  It  was  spliced ;  that  the  current 
was  carried  Into  the  adjoining  house  from 
which  a  telephone  had  been  a  short  time  be- 
fore removed,  leaving  the  wires  supplying  the 
telephone  In  place  with  ttielr  ends  of  bare 
copper  twisted  b^^ether,  the  current  passing 
out  and  Into  the  wire  described  as  the  long 
end  of  the  wire  which  had  been  carried  first 
to  a  post  and  then  to  a  tree  and  so,  whea  he 
seized  it,  to  the  person  of  the  plaintiff.  Coun- 
sel for  plaintiff  offered  in  evidence  an  ordi- 
nance of  the  CII7  of  Muskegon,  approved  De- 
cember 4,  1889,  section  2  of  which  is:  "All 
such  poles  and  wires  shall  be  put  up  under 
the  supervision  of  the  chief  engineer  of  the 
fire  department  of  said  city,  but  no  wires 
shall  be  put  up  over  the  fire  alarm  telegraph 
wires,  nor  shall  any  wires  be  put  up  within 
twenty-five  feet  of  the  ground  In  any  street 
alley,  or  other  public  ground  of  said  dty." 
The  declaration  does  not  allege  disobedience 
of  the  ordinance  as  n^llgence,  but  avers  the 
duty  to  suspend  wires  at  a  reasona'bly  safe 
distance  from  the  ground.  It  was  not  more, 
probably  considerably  less,  than  an  hour  after 
the  time  the  wire  was  brok«i  that  plaintiff 
was  injured. 

Ai^ed  before  MOORE,  O.  J.,  and  McAL- 
VAI.  GRANT,  BLAIR,  and  OSTRANDBR, 
JJ. 

Turner  &  Turner  and  Cross,  Lovelace  & 
Ross,  tar  appellant  Nhns,  Hoyt  Erwln, 
Sessions  A  Tanderwerp*  tta  appellea^ 


OSTRANDER,  T.  (after  stating  the  factsi 
It  is  not  apparent  that  the  requirement  by 
ordinance,  that  wires  should  be  supported  25 
feet  above  the  ground  was  based  upon  any 
Idea  of  safety  of  the  public  Failure  to  com- 
ply with  this  provision  of  the  ordinance  Is 
not  the  negligence  chained.  If  it  was,  it  Is 
not  to  be  presumed  that  It  caused  or  contrib- 
uted to  the  injury  complained  about  See, 
also,  aa  to  the  right  of  this  plaintiff  to  com- 
plain of  the  violation  of  the  ordinance,  Flan- 
agan V.  Sanders  (Mich.)  101  N.  W.  681. 
Whether  or  not  the  wires  of  defmdant  were 
exposed  before  the  telephone  wire  was  broken 
does  not  appear,  nor  does  It  appear  whether  It 
is  possible,  or,  observing  proper  rules,  usual, 
to  prevent  some  exposure  of  copper  wire  of 
the  size  and  kind.  In  the  makhig  of  splices. 
Whether  the  substance  with  which  the  wires 
were  covered  could  or  probably  would  be  re- 
moved by  being  struck  by  the  telephone  wire, 
as  It  was  swung  against  It,  does  not  a[^»ear. 
It  is,  however,  decisive  of  the  case  that  plain- 
tiff has  conclusively  shown  a  condition  and  re- 
lation of  things  which,  as  to  himself  and  the 
public  generally,  was  safe  and  harmless  if 
not  Interfered  vrith,  has  shown  neither  Invita< 
tlon  nor  Induconent  warranting  or  excusing 
interference,  and  baa  just  as  conclusively 
proven  an  Interfwence,  participated  In  by 
himself,  the  diaracter  and  the  results  of 
which  were  not  to  be  reasonably  apprehended 
or  guarded  against  Whether  or  not,  under 
the  circumstances  of  this  case,  we  apply  the 
term  "trespasser"  to  one  of  plaintiff's  years 
(Trudell  v.  Railway  Co.,  128  Mich.  73,  85 
N.  W.  250,  53  L.  R.  A  271 ;  Henderson  v.  Cltl- 
zens'  S.  Ry.  Co..  116  Mich.  868,  74  N.  W.  525), 
he  was  certainly  a  wrongdoer,  who  but  for  his 
acts  of  wrongdoing  would  not  have  been  In- 
i  jured.  Indulging  the  presumption  that  plain- 
tiff was  not  aware  of  the  danger  of  seizing 
the  teIq)hone  wire  does  not  operate,  of  Itself, 
to  charge  defendant  with  responsibility  for 
what  occurred.  Neither  the  distance  of  de- 
fendant's wires  from  the  ground,  nor  the  fact 
If  it  is  a  fact  that  one  of  them  was  defective 
as  to  Insulation,  can  be  said  to  be  the  proxi- 
mate cause  of  the  injury. 

The  Judgment  Is  affirmed. 


WILLIAMS  V.  OLSON  et  al. 
(Supreme  Court  of  Michigan.  Oct  81,  1906.) 

1.  Pleamho — Deuubbeb — Eftkct  as  Anuia- 

SI017. 

I        A  demmrer  to  a  bill  does  not  admit  an  al- 
j  legation  of  the  bill  that  a  certain  notice  was 
not  signed,  where  such  notice  la  annexed  to  and 
made  a  part  of  the  bill  as  an  exhibit,  and  is 
there  affirmatively  shown  to  have  been  signed. 

2.  Taxation  —  Kf.obmftion  —  Notice  —  Fobm 
Aim  Bkquisiteb. 

Under  Pub.  Acts  1897,  n.  294,  No.  229. 
reouirin)?.  ajs  a  condition  of  the  issuance  of  a 
writ  of  assistance  for  the  possession  of  land 
bought  at  a  tax  sale,  the  service  of  a  notice 
that  proceeding!  tat  poaaenlop  will  be  Institnt- 
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ed  anless  redemption  Is  made  witbfn  six  montbs, 
which  notice  is  required  to  contain  "the  amount 
paid  •  •  •  taxes  for  [year],"  it  ia  unneces- 
sary for  a  notice  given  by  8  purchaser,  who  has 
received  a  single  deed  from  the  Aaditor  General 
for  the  taxes  of  several  years,  to  show  the 
amount  of  taxes  for  each  of  such  years. 
8.  Saue. 

Under  Pub.  Acta  1S97,  p.  294,  No.  229,  pro- 
hibiting the  issuance  of  a  writ  of  assistance  for 
the  possession  of  land  purchased  at  a  tax  sale 
imtif  six  months  after  toe  issuance  of  a  certain 
notice,  "which  shall  be  in  the  following  form : 
To  the  owner  or  owners  of  the  land  herein  de- 
scribed," etc,  the  fact  that  a  notice  is  addressed 
to  persons  named,  describing  them  as  owners, 
does  not  Invalidate  the  notice. 

lEd.  Note. — For  cases  in  point,  see  toI.  46, 
Gent  Dig.  Taxation,  S  1^.1 

4.  Samk— Sebyicb— Shiibctf'b  Brdbit— Gf»r- 

OLCrSI  VKA  BBS. 

Under  Pnb.  Acts  1887.  p.  294,  No.  2281,  pro- 
hibittiig  the  issoance  of  a  writ  of  assistance  for 
the  possession  of  land  purchased  at  a  tax  sale 
"until  six  months  after  there  shall  have  bem 
filed  with  the  county  clerk  of  the  conn^  whtte 
the  land  ii  sltoatect.  a  return  hj  the  aheriff  of 
said  county  showing  that  he  has  made  personal 
service"  of  a  prescribed  notice  on  the  grantee 
in  the  last  recorded  deed  to  the  land,  etc.,  proper 
service  of  the  notice  is  a  fact,  which,  if  denied, 
must  be  proved  on  an  ^plication  for  a  writ  of 
assistance  or  to  entitle  the  boldo-  of  the  tax 
title  to  enter  npon  the  land  or  maintain  eject- 
ment, although  the  return  recites  the  due  service 
of  notice,  and  which  may  be  proven,  although 
the  return  does  not  recite  each  service,  and,  on 
the  other  hand,  the  absence  of  service,  may  be 
shown  in  proceedings  begun  either  by  the 
landowner  or  tax  title  owner  In  affirmance  or  in 
avoidance  of  the  tax  title  and  of  acts  attempted 
in  reliance  thereupon. 

5.  Same— Service  bt  DBpnrr  Shebift. 

A  sheriff  may  serve  the  notice  to  redeem 
from  a  tax  sale,  required  by  Pub.  Acts.  1897. 
p.  204,  No.  229,  as  a  condition  of  procurhig  a 
writ  of  assistance,  by  his  deputies. 

Appeal  from  Circuit  Court,  Iron  County,  in 
Chancery;  John  W.  Stone,  Judge. 

Suit  by  George  K.  WlHiama  against  Mary 
E.  Olson  and  others.  From  an  order  over- 
ruling  a  demurrer  to  the  bill,  defendants 
appeal.  Reversed. 

Argued  before  MOOBB,  O.  J.,  and  McAL- 
VAT,  ORAin^,  BLAIR,  and  OSTBANUBB.  JJ. 

Isaac  W.  Byers,  for  appetlanti.  John  F. 
Carey,  for  appellee. 

08TRANDBR,  J.  Complainant,  describing 
himself  as  a  nonresident  of  the  state,  filed 
his  bill  .of  copaplalnt.  asking  that  the  service 
of  certain  tax  notices  be  set  aside,  and  tiiat 
an  injunction  iasue,  twblddlng  defendants  to 
enter  npon  certain  described  lands  and  to 
cut  or  remove  timber  therefrom.  It  Is  al- 
leged  in  the  bill  that  complainant  Is  owner  in 
fee  simple  of  the  lands  described,  and  that 
his  deed  is  of  record  in  Iron  county,  Mich., 
where  the  lands  U&  When  be  became  owner, 
of  whom  he  purchased,  and  the  date  and  place 
of  record  of  his  deed  are  facts  not  set  oat. 
It  Is  alleged  that  one  of  the  defendants  holds 
two  certain  tax  deeds  received  from  the  Audi- 
tor General;  one  Conveying  a  portion  of  the 
lands,  and  the  other  the  remainder.  Issued 
after  Act  No.  229,  p.  294,  of  1897  took  effect, 


for  which  deeds  she  paid  a  total  of 
It  U  further  alleged  that  said  defendiat 
canaed  to  be  served  npon  "V.  A.  GoddanL  ad- 
ministrator of  the  estate  of  B.  O.  Goddard. 
deceased,  on  the  fourteenth  day  of  Septembv. 
1901,  and  npon  George  W.  Tolb»t,  execntor 
of  the  estate  of  James  Tolbert,  deceased,  upoa 
the  fifth  day  of  October,  1901,"  c«i»ln  no- 
tices, which,  with  retmms  of  tbe  sheriiTs  serv- 
ing them,  are  annexed  to  the  bill  as  exhibits. 
It  Is  charged  that  these  notices  and  the  serv- 
ice of  them  are  Ineffective,  and  do  not  cocr 
ply  with  the  provisions  of  tibe  tax  law.  and 
such  service  is  void  becaose  (1)  tbe  retnms 
do  not  show  that  tbe  persons  serred  were 
residents  of  the  counties  in  wldch  service 
was  made;  <2)  because  copies  of  tbe  notices. 
Instead  «C  the  orl^nals,  were  served;  (31  be- 
cause the  notices  are  not  signed  by  Mary  E. 
01s<ni,  the  tax  titie  owner,  or  bgr  any  one  with 
her  antiiorlty;  (4)  because  Uie  amoimt 
taxes  for  eatdi  year  Is  not  glvm  a^arat^: 
<R)  the  returns  made  by  tbe  sboUEs  do  not 
show  that  the  notices  iren  snred  uptm  tbe 
grantee  undw  the  last  recwded  deed  at  deeds 
in  the  regular  chain  of 'title  to  the  lands  tben- 
in  des^bed.  or  jxpoa  the  mortgagee  named  la 
any  undischarged  recorded  mortgage,  or  npon 
an  assignee  of  any  such  mortgage;  (6)  because 
service  of  the  notices  was  made  in  eacii  la- 
stance  by  a  deputy  sheriff;  (7)  becanae  the 
notices  are  misdirected,  in  that  Hney  name 
particular  persons;  (8>  It  does  not  appear  that 
returns  of  service  were  filed  with  tbe  count? 
clerk  of  tlie  county  in  which  the  lands  are 
situatsd.  There  are  allegations  of  entry  up- 
on tbe  lands  by  defendants,  possession  takes, 
timber  cat  and  being  cot  Tbe  bill  does  not 
allege  that  the  notices  were  not  served  npor. 
the  proper,  and  tlie  <Hily  proper,  persons  and 
In  coontles  where  they  resided,  that  return^ 
were  not  filed  In  Uie  pnver  county,  nor  that 
complainant  did  ndt  buy  tbe  land  thereafter 
with  notice,  nor  that  complainant  paid  any- 
thing for  tbe  land.  The  tax  titles  are  not  at- 
tacked, nw  is  any  offer  made  to  pay  defend- 
ants any  sum  of  money.  The  entry  alleged 
to  have  been  made  wu  more  than  rix  months 
after  date  of  filing  service  of  tbe  notices. 
The  bill  is  verified  by  one  V.  A.  Goddard,  who 
describes  himself  as  agent  of  cotE^laJnant 
and  acquslnted  with  the  facts  set  forth.  To 
this  bill,  two  d^endanti.  one  of  them  ^  al- 
leged tax  title  bolder,  demurred,  aanlgnlng 
varions  reasons,  among  which  are  tbat  all  of 
the  material  facts  set  forth  in  tiie  bill  are 
available  to  complainant  in  a  suit  at  law,  Oiat 
complainant  has  an  adequate  remedy  at  lav, 
that  tbe  UU  shows  notices  and  returns  com- 
plying In  substance  and  form  with  tbie  statute 
requlremokts,  snd  that  the  notices  and  re- 
turns are  sul^ect  to  be  amended  to  acond 
with  the  facts,  and  should  not  be  cancded. 
An  order  was  entered  overruling  tbe  demur- 
rer, with  leave  to  defendants  to  answer  the 
bill.  From  this  order  an  appeal  has  been 
taken  to  tills  court. 
Tbe  notices  swved  are  each  addressed 
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E.  G.  Goddard  and  Jameg  Tolber^  tiie  owner 
or  owners  of  tbe  land  herein  described."  In 
all  otber  respects,  they  follow  tbe  statute 
form  (Acts  im,  Na  229,  p.  285).  They  give 
the  years  ft>r  wlilcb  the  tans  were  levied, 
descriptions  of  the  land,  amount  of  mimey 
paid,  and  each  is  signed  Mary  B.  Olson.  It 
cannot  be  said  that,  because  the  Mil  alleges 
want  tff  this  slgnatnr^  the  fact  Is  admitted 
by  the  demurrer,  when  the  exhibits,  made  a 
part  of  the  bill,  show  afOrmatlTely  that  the 
notices  were  signed.  So,  too,  the  exhibits 
afflrmatlTely  show,  not  that  cc^es  of  the 
notices,  but  exact  duplicates^  were  served. 
The  statute  does  not  require,  and  we  think 
does  not  contemplate,  t^t,  whoi  a  single 
deed  Is  iasned  by  the  Auditor  General  for  the 
taxes  of  several  years,  the  notice  given  by  tJbe 
purdiaBer  shall  show  the  amount  of  the  taxes 
for  ^ch  of  these  years.  The  fact  that  the  no- 
tices are  addressed  to  persons  named,  de- 
scribing tiiem  as  owners,  does  not  invalidate 
them.  The  bill  does  not  avor  that  they  were 
misdirected.  See  Bradley  v.  Williams  (Mich.) 
lOS  W.  020.  What  has  been  said  disposes 
of  tbe  second,  third,  fourth,  and  seventii 
spedflc  objections  to  tbe  notices  and  retunu. 

The  eighth  objection,  which  is  quite  as  tech- 
nical and  as  badly  founded  as  are  tbe  second 
and  third,  might  well  be  answered  by  the 
statement  that  no  facta  appear,  excepting  as 
th^  are  set  out  in  the  bill  of  complaint,  and 
that  tbe  cerUflcates  of  the  clerk  of  Icon  coun- 
ty, a  part  of  the  exhlblta  attached  to  the  bill, 
read  In  ccnmection  with  the  remainder  of  the 
exhlblta,  afford  abundant  evidence  of  tbe  fact 
that  the  returns  were  filed  in  Inm  county. 

Tbe  other  spedflc  objections  made  to  the 
notices  and  returns  may  be  discussed  to- 
j;cther.  The  language  used  in  the  statute 
Luust  be,  if  possible,  so  construed  that  the 
legislative  purpose  shall  be  accomplished  and 
effectuated.  The  l^^ative  purpose  is  plain. 
A  person  who  buys  delinquent  tax  lands  of 
the  Auditor  General  Is  not  Invested  with  all 
tbe  righto  of  a  landowner,  nor  are  adverse 
titles  and  Interesta  in  the  land  extinguished 
until  the  owners  of  snch  titles  and  interesta 
are  afforded,  by  tbe  act  of  tbe  tax  title  holder, 
opptntunlty-  to  pay  the  taxes  and  a  poialty, 
and  obtain  a  reconveyance.  A  shOTt  pwlod 
of  llmltatlm  Is  establshed,  which  begins  to 
run  upon  tbe  giving  of  tbe  statute  notice. 
The  esseatlal  idea  of  the  legislation  Is  oppor- 
tunity for  tbe  delinquent  taxpayer.  The  per- 
iod of  opportunitgr  begins  vritb  - notice,  and 
runs,  according  to  a  constnuitlon  already 
given  the  statute  by  tbis  court,  until  such 
time  as  tiie  tax  tlQe  bolder  has  broi^t  him- 
self within  Ihe  statute  conditions  for  taking 
action.  Pike  v.  Blchardson  (Mich.)  09  N.  W. 
398.  Good  faUh  and  honest  oideavor  on  tbe 
part  of  the  tax  title  holder  are  Implied,  and 
want  of  them  may  be  diown.  Winters  v. 
Cook  (Mlcb.)  103  N.  W.  8G9.  Unless  com- 
Iielled  so  to  do,  courts  shoold  not  so  construe 
the  legislation  as  to  make  ita  provisions  man- 
datory, and,  so,  awlicable  oxdy  to  cases  where 


the  returns  of  service  of  notice  show  exact 
confonnlty  with  the  statute  provisions.  To 
do  so  would  not  only  render  the  legislation 
abortive,  but  would  afford  the  delinquent  tax- 
payw  addltltmal  security  against  the  collec- 
tion, by  the  state,  dt  ita  revenues.  In  terms 
the  statute  requires  a  return,  made  by  a 
sheriff,  Showing  that  service  has  been  made 
upon  the  grantee  or  j^ntees  under  tbe  last 
recorded  deed  In  the  regular  chain  of  title  to 
said  land.  Setting  aside  considerations  grow- 
ing out  of  the  difficulties  tbe  ^erlff  would  be 
likely  to  experience  in  discovering  for  him- 
self the  truth  of  the  fact  stated  In  tbe  return, 
and  the  impropriety  of  certifying  to  a  fact 
not  within  bis  knowledge^  we  are  of  opinion 
that  a  return  reciting  the  fact  may  be  shown 
to  be  false,  and  that  actual  proper  service, 
of  the  notice  may  be  shown  when  the  return 
does  not  recite  the  fact  The  notice  and  re- 
turn are  In  no  sense  Jarlsdicti<Hial.  For  tbis 
reason,  tbe  cases  cited  by  counsel  for  com- 
plainant are  not  controlling.  But  the  proper 
service  of  notice  is  a  fact  which  must  oist, 
and  must,  If  questioned,  be  shown  to  exist, 
before  tbe  tax  title  holder  is  entitled  to  enter 
upon  the  land,  to  a  writ  of  assistance,  to 
maintain  ejectment  The  absence  of  the  fact 
Is,  therefore,  also  a  fact  which  may  be  shown 
in  a  proceeding  begun  either  by  landowner  or 
tax  title  owner,  In  affirmance  or  In  avoidance 
of  the  tax  title  and  of  acta  attempted  In  re- 
liance upon  It  It  follows,  necessarily,  that 
it  Is  open  to  complainant  to  question  the  as- 
serted fact  In  a  proceeding  directly  affecting 
the  right  of  tbe  defendante  to  have  possession 
of  the  land  in  question. 

We  have  not  lost  sight  of  the  contention 
that  In  section  140  of  the  tax  law  (Acts  1807, 
No.  229,  p.  294)  words  are  used  which  seem 
to  imply  that  a  return  of  the  proper  service 
of  notice,  filed  with  the  county  clerk  of  the 
county  In  which  the  land  lies.  Is  prima  fade 
evidence  of  such  proper  service,  and  that  re- 
lief by  writ  of  assistance  cannot  be  bad  until 
six  months  after  such  proof  or  return  of 
service  is  filed. 

Reading  all  provisions  of  tbe  tax  law  to- 
gether, we  are,  we  think,  required  to  hold, 
and  the  language  refen:ed  to  permlta  us  to 
hold,  that  upon  tbe  appUcatlou  for  a  writ  of 
assistance,  which  Is  a  proceeding  to  enforce 
the  decree  of  the  court,  which  already  has 
Jurisdiction  of  the  subject-matter  and  the  orig- 
inal parties,  the  fact  of  proper  service  Is, 
notwithstanding  the  return,  matter  to  be 
proven,  the  actoal  filing  of  the  return,  fixing 
the  date  from  which  tbe  period  of  limitation 
must  be  reckoned.  The  considerations  stated 
control  us  in  ruling,  as  we  do,  that  the  sberlfF 
may  serve  the  statute  notices  by  his  deputies. 
The  demurrer  should  have  been  sustained. 

The  order  appealed  from  is  reversed  and 
set  aside,  with  costs  of  both  conrta.  As  It 
is  possible  that  the  complainant  may  desire 
to  amend  bis  bill  <tf  complain^  the  record  Is 
remanded. 
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BPEICHEB  flt  aL  T.  THOMPSON  et  at 
.  (Snprema  Court  of  If  iehlgan.  Not.  7.  IBOBw) 

OOBPOBATIONS— SAUB  OT  SIOOK— BBBCIBSIOH— 

Waiveb. 

The  right  to  resdodJa  waived,  where  per- 
sons who  boufht  the  majoritj  of  the  stock  of 
a  mannfacturing  corporation,  becoming  Ita 
managers,  on  learning  that  th^  were  defraad- 
ed  hj  mlsrepreaeDtaticms  of  the  sellers  as  to  tBe 
amount  of  the  corporation's  iodebtednees,  and 
that  tlM  sellers  denied  having  made  them,  de- 
termined to  go  on  with  the  business,  believing 
that  ttaey  could  make  tb«nadTM  whola,  and  did 
so  BB  long  BB  they  could. 

Appeal  from  Circuit  Court,  Benzie  Coun- 
ty, in  Chancery ;  Clyde  C.  Cbittenden,  Judge. 

Suit  by  Daniel  J.  Spelcher  and  otbers 
against  William  O.  Tbompson  and  others. 
Decree  for  complmlnanti.  D^tatdantB  ap- 
peal. Reversed. 

Argued  before  MOORE,  C.  J.,  and  HcAL- 
VAY,  OBANT,  BLAIB,  and  OSTBANDBB, 
JJ. 

Patcbln  tt  Grotzer,  for  ajn>ellantL  Lool- 
sell  dc  NeviuB,  for  appellees. 

OSTRANDEB,  J.  Complainants,  brothWB, 
exchanged  a  quantity  of  land  situated  In 
Benzie  county.  Mictu  for  104  shaBes  of  tbe 
capital  Bt0(&  of  tbe  Tbompson  Milling  Com- 
pany, an  Indiana  corporation  owning  and 
operating  a  flouring  mill  at  Wabash,  Ind. 
Tbe  par  value  of  tbe  shares  was  $100;  the 
authorized  capital  stock,  $25,000.  Only  200 
shares  of  stock  liad  been  Issued,  of  which  de- 
fendants owned  or  otherwise  secured  and 
transferred  to  complainants  the  number  of 
shares  above  stated.  An  agreement  having 
been  arrived  at,  the  parties  on  November 
6,  1902,  reduced  the  same  to  writing,  and  ex- 
ecuted and  acknowledged  the  wrltt^  con- 
tract The  following  la  a  copy  of  the  writ- 
ten agreement: 

"Memoranda  of  an  agreement  made  and 
entered  into  by  and  between  W.  O.  Thomp- 
son and  D.  C.  Thompson,  parties  of  tbe  first 
part,  and  D.  J.  Spelcher  and  S.  J,  Spelcher. 
parties  of  the  second  part,  all  of  the  coun- 
ty of  Wabash,  In  the  state  of  Indiana,  this 
sixth  day  of  November,  1902,  witnesseth: 
That  tbe  said  parties  of  the  flrst  part  have 
this  day  sold  to  the  said  parties  of  the  sec- 
ond part  104  shares  of  the  capital  stock  of 
the  Thompson  Milling  Company,  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  of  Indiana,  at  and  for  the  following 
price  and  property,  to  wit;  Said  parties  of 
tbe  second  part  agree  to  convey  to  the  said 
parties  of  the  flrst  part,  by  good  and  suf- 
ficient warranty  deed,  except  a  mortgage  of 
$800  executed  by  Jacob  Sbenkle,  to  Case 
and  Krntzer  on  or  about  the  28th  day  of 
June,  1902,  which  the  said  parties  of  the 
first  part  agree  as  a  part  of  the  purchase 
money  to  pay,  seven  hundred  and  fifty  acres 
of  land  in  Benzie  county,  Michigan,  and  to 
deliver  to  said  parties  of  the  flrst  part  a 


team  of  mares  and  one  wagon,  and  a  set  of 
harness,  and  to  pay  Bald  parties  of  tlie  firrt 
part  the  sum  of  six  hundred  dollars  In  cask 
The  said  second  parties  further  agree  to 
convcQT  to  the  said  parties  of  tbe  flrst  put 
about  8^  acres  of  land  In  said  ooimty  and 
state,  subject  to  a  contract  g\vea  In  relation 
to  same  for  the  sale  of  a  part  of  aame.  and 
with  the  agreement  on  the  part  of  the  said 
parties  of  the  first  part  that  they  will  per- 
form the  terms  and  conditions  of  tbe  said 
agreement  aforesaid  In  relation  to  said 
land,  and  will  save  the  said  parties  of  tbe 
second  part  harmless  on  account  of  the  saioe. 
The  land  agreed  to  be  conveyed  la  described 
In  five  deeda  now  In  the  bands  of  J.  D.  Can- 
nors,  Jr.  Said  parties  of  tbe  flrst  pait 
are  to  have  all  of  fbe  standing  and  down 
tlmb»  upon  said  real  estata  Said  parties 
of  the  flrst  part  agree  to  bind  tbrauBelvea  to 
turn  over  said  capital  stock  free  of  all  Ueos 
and  Incumbrances,  and  upon  the  representa- 
tion which  they  agree  to  make  good,  tbat 
there  are  no  liens  or  incmnbrances  against 
the  real  estate  of  the  said  The  ^lompsM 
Hilling  Company,  except  a  mortgage  of  tbe 
face  value  of  $7,000  to  the  Building  and 
Loan  Association,  a  part  of  which  has  been 
paid.  It  Is  hereby  agreed  that  tbe  said 
parties  of  the  second  part  are  to  become  the 
owner  of  all  the  right,  Interest,  and  title  of 
tbe  said  parties  of  the  flrst  part  and  of  the 
Interest  of  Carrie  O.  Thompson  and  Oma 
Morn,  and  all  the  property  and  assets  of  tlie 
said  parties  of  the  flrst  part  in  said  Tbe 
Tbompson  Milling  Company.  It  Is  fnrthef 
agreed  that  the  transfers  of  the  said  Bbaros 
of  the  capital  stock  shall  be  completed  on 
the  seventh  day  of  November,  1003,  and  ia 
accordance  with  the  constitution  and  bj- 
laws  of  the  said  corporation,  and  by  proper 
authority ;  and  that  they,  said  parties  of  tbe 
flrst  part,  will  resign  their  office  In  said  co^ 
poratlon  and  have  the  said  parties  of  tbe 
second  part  substituted  in  their  place  as 
soon  as  said  transfers  of  stock  are  made. 
Said  parties  of  the  second  part  agree  to 
form  their  part  of  this  contract  within  tbe 
next  five  days,  but  will  try  to  complete  the 
same  on  the  seventh  day  of  November,  1902, 
and.  If  the  said  parties  of  the  second  part 
shall  not  be  able  to  consummate  this  matter 
on  tbe  seventh  Inst,  the  said  parties  of  tbe 
flrst  part  shall  have  the  same  length  of  time 
as  Is  taken  by  the  said  second  parties.  Tbe 
entire  trade  Is  to  be  consummated  by  botb 
parties,  and  all  papers  changed  and  delivered 
on  the  same  day.  Eadi  party  takes  tbe 
property  he  purchases  of  the  ottut  Bobject 
to  the  taxes  of  1902. 

"It  Is  hereby  agreed  by  and  between  tbe 
parties  of  this  contract,  that  if  eltbtt  party 
shall  fall  or  refuse  to  fully  perform  all  the 
terms  and  conditions  of  this  contract,  be 
shall,  as  liquidated  damages,  pay  to  tbe  other 
party  tbe  sum  of  fifteen  hundred  dollars. 
This  agreement  Is  made  without  any  ^^ 
Uef  from  valuation  <a  appralaemect  lawi. 
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"In  teeUmony  whereof  we  have  herennto 
set  our  hands  and  eeala  the  day  and  year 
first  above  wrlttoi. 

**[81giied]  W.  O.  Thompson. 

**D.  O.  Thompson. 
"D.  J.  Speldier. 
"8.  J.  Speldbflr. 
"State  of  Indiana,  Wabash  County— as. : 

"BeCore  me,  J.  D.  Connor,  Jr.,  a  notary 
pDbll(^  within  and  for  said  county  and  state, 
this  sixth  day  of  November,  1902,  personally 
appeared  the  above  named  W.  O.  Tbompson, 
D.  C.  Thompson,  D.  J.  Spelcher  and  B.  J. 
Sl>elcher,  and  acknowledged  the  execution  of 
the  above  and  foregoing  Instrument. 

**Wltne88  my  hand  and  notarial  seaL 
'181gn«U  J.  D.  Connor,  Jr., 

"Notary  Public." 

On  November  7,  1902,  the  exchange  was 
completed,  and  defendants'  positions  as  di- 
rectors in  the  corporation  were  taken  by  the 
complainants,  respectively.  Thereafter  com- 
plainants, as  owners  of  a  majority  of  stock, 
with  the  aid  and  assistance  of  tbe  continuing 
secretary  and  treasurer  of  the  company,  man- 
aged the  business,  and  defendants  came  to 
Michigan  and  took  possession  of  the  land. 
On  Marcb  26,  1903,  a  bill  of  complahit,  veri- 
fied as  of  March  24,  1903,  wa»  filed  In  tbe 
Benzie  county  circuit  court  In  chancery,  "np- 
on  which,  but  on  what  day  in  March  the  rec- 
ord does  not  disclose,  a  preliminary  Injunc- 
tion was  granted  and  was  issued,  which 
Injunction  forbade  defendants  selling  or  in- 
cumbering the  said  real  estate,  or  from  cut- 
ting, selling,  or  ronovlng  timber  thwefrom. 
A  demurrer  to  the  bill  was  filed  and  over- 
rated, and  thereafter,  on  September  16,  1903, 
defendants  filed  their  joint  answer.  Tbe 
cause  came  on  for  hearing  tn  open  court 
in  Jnn^  1804^  and  <ni  August  16,  1901,  tbe 
decree  was  entered  from  which  d^endants 
have  appealed  to  this  court 

The  theory  of  the  bill  Is  that  defendants 
obtained  the  real  estate  and  other  property 
of  complainants  firand  and  dee^  and 
without  ctmslderatlffli,  tbe  erll  in>actices  al- 
leged consisting  of  representations  and  con- 
cealments of  facts  affecting  the  value  of  the 
shares  of  stock  given  to  complainants;  tbe 
stock  being  In  taxt  worthlesiL  A  tender  ot 
tbe  shares  of  stock  to,  and  a  refused  demand 
for  reconv^ance  of  the  land  and  otber 
property  from,  defendants  are  averred.  The 
bill  prays  for  a  decree  requiring  the  defend- 
ants to  reconvey  the  lands  and  pay  back  a 
Hom  of  mon^  paid  to  them  In  tiie  trans- 
action. It  is  also  prayed  "that  your  orators 
may  be  decreed  damages  for  the  loss  sustain- 
ed by  reason  of  the  fraud  and  deceit  hnein 
referred  to."  The  decree  does  not  find  or 
sni^ort  rescission  of  the  contract  and  bar- 
gain. It  does  find  that  in  tbe  trade  whldi 
was  made  a  fraud  was  accomplished;  that 
tbe  stock  was  "comparatively  worthless; 
that,  by  reason  ot  the  false  and  fraudulent 
r^resentattons  ao  made  by  said  defendants 
to  the  complainant^  tbs  said  complainants 
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were  defrauded  thereby  out  of  $5,478,  over 
which  this  court  in  chancery  has  jurisdic- 
tion." The  decree  proceeds  to  give  judgment 
against  the  defendants  for  the  amount  above 
recited,  and  costs  of  suit,  and  makes  this 
sum  a  lien  upon  the  said  lands.  It  Is  fur- 
ther determined  and  decreed  that,  if  the 
sum  stated  be  not  paid  within  60  days  after 
notice  of  the  decree,  "then  the  said  transfer 
will  be  rescinded  In  full,  and  the  entire 
transaction  set  aside  and  held  for  naught," 
and  tbe  decree  In  such  case  operates  In  terms 
as  a  retransfer  of  tbe  lands  to  complainants ; 
tbe  complainants  reassigning  and  trai^fer- 
ring  to  defendants  tbe  said  shares  of  stock.. 
The  Injunction  is  made  permanent 

The  record,  which  la  rather  voluminous, 
has  been  examined  with  care.  In  the  begin- 
ning complainants  owned  769  acres  of  land, 
the  title  to  which  was  In  Samuel  J.  Spelcher, 
subject  to  a  mortgage  upon  some  or  all  of  It 
for  $800.  They  bad  lived  In  Indiana  all 
of  their  lives,  and  lived  together.  They 
bought  the  Michigan  land  In  1901.  In  the 
summer  of  1902,  Daniel  J.  Spelcher  spent 
some  five  months  in  Benzie  county,  and  did 
some  work  on  22  acres  of  tbe  land  which 
was  under  cultivation.  At  this  time  the 
land  was  listed  for  sale  with  a  real  estate 
broker,  known  to  both  complainants,  re- 
siding at  Wabash,  Ind.  In  October,  10O2. 
Daniel  paid  bis  brother  a  visit,  saw 
tbe  real  estate  broker,  and  from  him  re- 
ceived information  of  a  possible  trade  wltb 
defendants.  This  broker  had  the  defend- 
ants' property,  or  the  milling  property,  for 
sale,  and  brought  the  parties  together  on  or 
about  October  23,  1902.  Complainants,  to 
tbe  broker,  represented  their  land  as  worth 
from  $7,000  to  t7.S00.  With  the  agent  Dan- 
iel looked  over  the  property  of  tbe  milling 
company,  met  defendants,  or  one  of  them, 
had  some  general  conversation,  and  returned 
to  Michigan.  One  of  the  defendants  came 
to  Michigan  on  October  29th  to  look  over 
the  lands  of  complainants,  returning  Octo- 
ber 30th,  but  saying  nothing  about  what  he 
thought  of  the  lands.  Daniel  was  on  No- 
vember 3d  summoned  to  Indiana  by  the 
real  estate  broker,  and  reached  Wabash  on 
November  6th,  met  the  broker,  went  again 
to  look  over  the  property,  and  went  again 
with  bis  brother  Samuel  on  the  morning  of 
November  6th.  Later,  on  the  same  day, 
they  went  to  the  office  of  a  lawyer,  who  pre- 
pared the  memorandum  of  the  agreement 
which  they  had  made. 

As  to  the  various  alleged  false  representa- 
tions, and  the  fraudulent  concealment  of 
facts  concerning  the  business,  property,  and 
Indebtedness  of  the  Thompson  Milling  Com- 
pany, which  it  is  cbargeid  defendants  are 
guilty  of,  and  as  to  complainants'  actual 
knowledge  of  conditions,  there  Is  conflicting 
testimony,  rather  evenly  balanced  as  to 
number  of  witnesses,  their  apparmt  char- 
acter and  standing,  and  as  to  the  support 
given  to  tin  geaenl  tbeoty  and  dalm  of 
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each  of  tbe  parties  by  such  erldence  ae  la 
undiaputed.  Considerable  Important  testi- 
mony IB  In  the  form  of  depositions.  It  will 
profit  no  one  to  rehearse  or  to  compare  the 
testimony.  The  Impression  gained  from 
reading  the  record  is  not  one  which  Is  en- 
tirely favorable  to  complainants.  There  is 
some  evidence  that  complainants  Interpreted 
the  contract  to  mean  what  It  did  not  mean 
with  respect  to  tbe  fwce  and  effect  of  the 
words,  "tree  of  all  liens  and  Incnmbrances, 
and  npon  the  representation  which  they 
agree  to  make  good,"  etc.  This  evidence  is 
fonnd  In  part  in  tiie  letter  of  December  8, 
1902,  written  by  complainants  to  defend- 
ants, hereinafter  referred  to.  Neltha  party, 
however,  proposes  any  theory  ta  claim  of 
rights  based  upon  sncb  a  view  of  tiie  testi- 
mony. It  the  complainants  are  truthful,  the 
defendants  represented  to  them  that  the 
Thompson  Milling  Company  owed  no  debts, 
except  a  mortgage  upon  the  real  estate, 
|2D0  accounts  payable,  and  certain  demands 
to  persons  who  had  stored  or  left  wheat 
and  received  certificates  tberefbr.  Defend- 
ants, also,  In  exhibiting  the  books  of  tbe 
conceni,  and  in  remarks  and  statements 
calculated  to  ivevent  Inquiry,  concealed  the 
tect  of  a  considerable  indebtedness  eviden- 
ced by  bills  payable  made  by  the  company. 
There  are  other  frauds  charged,  audi  as 
misrepresenting  the  capacity  of  the  mill, 
the  amount  of  wheat  on  hand,  and  the  value 
In  wheat  of  certificates  outstanding;  but 
the  considerable  fraud,  resting  upon  facts 
concealed  from  complainants,  which  It  is 
asserted  rendered  the  stock  worthless,  and 
latw  caused  mrapeualon  of  business  and 
liquidation,  consisted  of  the  deceit  practiced 
about  the  debts  of  the  concern.  It  Is  undls* 
puted  that  there  was  outstanding,  at  the 
time  tbe  trade  was  mad^  a  note  for  fl,O0O, 
dated  July  14,  1902,  due  In  60  days;  a  note 
for  91,600.  dated  July  7,  1902,  due  In  00 
days;  a  note  for  $1,300,  dated  April  10, 
1902— upon  which  some  f600  had  been  paid, 
all  of  them  given  by  the  Thompson  UiUing 
Company,  and  all  of  them  signed,  also,  by 
one  of  the  d^endanta.  There  were  other 
notes  outstanding,  and  an  overdraft  at  the 
bank.  When  the  note  first  above  mentioned 
was  presented  on  December  1,  1902,  it  was 
paid.  When  the  second  above-mentioned 
note  was  presented  November  18,  1802,  it 
was  renewed  and  the  renewal  indorsed  by 
one  of  the  complainants.  Correspondence 
followed,  which  is  here  set  out: 

"Wabasb,  Indiana.  December  8th.  1902. 

"Messrs.  William  and  David  Thompson — 
Dear  Sirs:  You  will  notice  In  our  contract 
that  you  agreed  to  turn  over  to  me  your  In- 
terest or  104  shares  of  the  capital  stock  of 
tbe  Thompson  Milling  Company  free  from 
all  liena  and  Incumbrancee,  and  to  make 
settiement  for  same  as  th^  appear.  The 
Citizens'  Bank  has  presented  their  note  of 
fifteen  hundred  dollars,  Mr.  Bruner  bis  note 


of  <nie  thousand  dollars,  Frank  Bolander 
nine  hundred  dollars,  Miss  Ella  Blllott  bcr 
note  of  $325,  interest  collectible.  I  uked 
you  in  regard  to  this  matter  If  tbe  sanw 
was  free  from  all  such  claims,  and  yoa  both 
said  It  was,  and  upon  tiile  ground  we  expect 
to  demand  our  dalmi.  Too  know  well  I 
can't  afford  to  let  this  matter  pass  unsettled. 
If  you  had  given  in  these  claims,  tt  would 
have  saved  you  this  dUBculty  and  me  very 
much  trouble.  There  Is  no  record  of  these 
claims  kept,  and  the  mill,  under  its  amdf* 
tlons,  must  speak  hy  Its  records.  Please 
attend  to  tbe  matt«r  at  once.  Our  lnta«sti 
are  affected  to  the  amount  of  92,068  and  m- 
terest  Let  us  bear  from  you  at  once. 
'Tours  truly,   D.  J.  and  8.  X  Bpeicher." 

"Pratts,  Hich.,  Dec  15,  1902. 
"Messrs.  D.  J.  and  S.  J.  Spelcher — Gentle- 
men: Tours  of  Decegiber  7th  was  quite  i 
surprise  to  us,  both  in  the  matter  of  youc 
claimed  Ignoragce  of  thrae  notes  against 
the  Thompson  Milling  Co.,  and  in  your  not 
seeming  to  appreciate  the  difference  be- 
tween ordinary  notes  and  Hens  and  mort- 
gages. Now.  it  is  a  fact  that  you  did  know 
of  the  Citizens'  Bank  note  from  Mr.  Hill 
himself,  and  from  us  also,  and  you  did 
know  of  tbe  Bolander  note,  as  we  together 
told  you.  Ton  also  did  know  of  the  exist- 
ence of  the  other  claims,  as  we  told  yon 
that  the  indebtedness  would  be  more  than 
the  wheat  and  flour  on  hand  and  the  boob 
accounts,  and  we  also  told  you  that,  if  you 
wanted  an  exact  statement  of  the  condi- 
tion of  the  Thompson  Bfilllng  Co..  you  could 
get  it  of  the  secretary  of  the  Co..  or  we 
would  Invoice,  If  you  desired.  Now.  In  re- 
gard to  the  contract  will  say,  if  you  ex- 
amine, you  will  see  that  it  explicitly  states 
that  we  agreed  to  turn  over  104  shares  of 
the  stock  free  from  llena  or  any  incum- 
brances, which  we  did,  as  there  Isn't  now, 
nor  ever  has  been,  any  of  these  sbaiei 
mortgaged  or  Incumbered;  and,  furtbo; 
yon  will  remember  that  I  explained  oar 
position.  We  stated  that,  If  we  sold  our 
shares  to  you,  we  stuped  out  and  you  st^ 
ped  In,  and  the  assets  and  liabilities  still  re- 
mained with  the  T.  M.  Co.  Hoping  yoo 
will  see  tbe  situation  as  we  folly  explained 
It  before  we  started,  and  as  It  really  Is,  and 
that  you  may  have  a  pro^erous  new  year, 
we  are, 

**Beapectfnlly  yotm, 

**W.  Q.  and  D.  GL  Tbompma," 

The  parties  had  no  other  oommunlcatloo 
with  each  other  until  this  suit  was  began- 
Meantime,  as  detailed  in  tiie  testimony  of 
one  of  the  complainants,  the  property  of 
the  Thompson  Milling  Company  was  at- 
tempted to  be  managed  and  business  carried 
on.  The  mill  was  a  steam  mill,  and  was. 
for  some  of  this  period.  Idle  for  want  of 
fuel.  Finally  the  property  was,  by  action 
of  Its  officers,  placed  ta  the  hands  of  « 
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ncdTer  or  u^gaee.  Its  afbin  wound  up, 
and  a  dtridend  of  74  or  7S  cmts  paid  taptm 
each  dollar  ot  IndebtednesB.  "The  demands 
on  xm  were  being  made  so  atronff  and  heavy 
tbat  it  was  almost  like  a  rush  on  a  bank^ 
and  there  was  no  money  herewith  to  pay, 
and  the  directors  had  called  a  meeting,  and 
the  directors  dlaenssed  this  matt»  pro  and 
con  and  determined  that  was  the  best  thing 
to  do,  and  It  was  Anally  agreed  upon  by  all 
of  the  directors  presuit  that  we  make  an 
a88ignm«it  to  avoid  littgatloD.  Notice  of 
litigation  had  already  been  glvn  tm  the 
payment  of  a  debt  which  a  party  claimed, 
and  many  threats  for  the  payment  of  claims, 
if  they  were  not  Immediately  paid.  And 
with  all  of  thle  In  view,  to  save  the  credit 
of  the  company.  If  possible,  and  to  save 
the  assets  of  the  company  from  being  eaten 
up  by  litigation,  the  directors,  with  other 
advice,  deemed  it  best  to  porsne  this  course, 
so  we  made  an  assignment— the  company 
dia." 

Daniel  J.  Spelcher  also  testified  as  follomi: 
"Q.  State  whether,  If  at  the  time  the  assign- 
ment was  made,  you  still  thought  there  would 
be  equity  enough  in  there  so  the  stockholders 
could  receive  some  benefit  from  the  proceeds 
of  this  company?  A.  Yes.  sir;  the  directors 
thought  that,  by  putting  this  into  the  hands 
of  a  trustee,  we  could  avoid  litigation  and  the 
business  might  be  operated.  I  had  counseled 
with  Mr.  Plnmmer,  and  he  gave  us  legal  cpun- 
sel  in  the  matter,  and  he  advised  these  pro- 
ceedings. He  iB  Judge  of  our  clrcnlt  court 
there.  Q.  Now,  after  these  debts  and  claims 
were  all  filed  against  the  company,  was  there 
assets  sufficient  to  pay  them?  A.  No,  sir.  Q. 
State  why,  after  learning  of  this  indebted- 
ness, you  didn't  then  immediately  proceed  to 
take  some  action  against  the  Thompsons  to 
set  aside  the  contract  yon  had  entered  into 
at  that  time?  A.  Well,  a  short  time  after  we 
had  discovered  the  great  amount  of  indebted- 
ness, we  saw  that  we  had  nothing  to  give 
them,  tbat  alt  tbe  assets  would  be  eaten  up 
by  the  indebtedness.  Q.  State,  if  you  know, 
what  amount  was  paid  on  tbe  claims.  A. 
Seventy-four  cents  and  something  on  the  dol- 
lar. Q.  Well,  bat  before  making  the  as- 
signment, why  dldnt  yon  take  proceedings 
to  set  aside  the  relations  that  existed  between 
yon  and  the  Thompsons  by  some  process  of 
law?  A.  Well,  we  were  advised  by  counsel 
that  the  facts  set  forth  in  the  contract— that 
we  would  have  to  overrule  the  contract  by 
evidence  that  all  the  facts  were  not  set  forth 
In  the  contract  Q.  Well,  did  you  have  an 
Idea  that  yon  would  still  get  aunigh  to  make 
yourselves  wholet  A.  Yes,  sir;  we  tiiought 
by  pursuing  this  course  we  might  save  some- 
thing. Bven  If  we  could  not  save  It  all,  we 
would  be  willing  to  sacrifice  even  one-half, 
rather  than  go  into  any  lengthy  lltlgati<m  to 
recover.  Q.  Well,  when  did  yon  first  know 
of  the  extent  of  the  indebtedness  of  this 
company?  A.  I  think  Just  a  few  days  before 
I  came  up  here  and  got  out  the  injtinc- 


tlon  against  the  Tbompeons:  Q.  Well,  as 
som  as  yon  ascertained  the  tme  state  of 
affairs  of  the  Thnnpsfm  Milling  Oompany 
flnandaUy.  did  yon  then  immediately  pro- 
ceed to  take  steps  to  have  this  omtrad 
set  airidel  A.  Yes,  sir.  Q.  That  Is,  jon  com- 
menced this  actionT  A.  Yes,  Mr.  Q.  Yon 
followed  yonr  Informiithm  by  yonr  action,  did 
yon?  A.  Yes,  sir.  Q.  Yon  say  that  claims 
wwe  filed  that  showed  an  Indebtedness  of 
abont  116,000:  Do  ^ni  remember  Just  how 
mudi  the  Ind^todness  was  shown  to  be?  A. 
JNot  to  a  dollar,  but  116,300  and  something. 
Q.  How  mncSi  of  tbat  indebtedness  was  incnr- 
red  subsequent  to  your  deal  with  the  defend- 
ants In  this  actifm  on  the  6th  of  November, 
while  yon  were  running  Itl  A.  I  think  tfe 
had  contracted  debts  to  tbe  amount  of  $1,100. 
Q.  So  at  the  time  ot  the  asslgnmait  there  was 
$16,200  of  that  Indebtedness  tbat  was  out- 
standing against  the  company  prior  to  yonr 
going  into  the  InstltutlimT  A.  Yes,  sir.  Q. 
Now,  after  yon  went  Into  tbe  company,  and 
became  a  member  ot  It,  ai^  i^iarated  this  mill, 
how  much  of  this  Indebtedness  did  you  pay 
tbat  had  accrued  against  the  company  at  that 
time?  How  mndi  of  the  old  Indebtedness  did 
yon  payl  A.  We  paid  out  old  indebtedness 
eome  over  f3,00a  Q.  Well,  can  yon  give  It 
exactly?  A.  Not  without  making  some  refer- 
ence to  It.  but  It  was  ckwe  to  98,800  any- 
way. Q.  Sov  approximately  that  would  sbow 
that  the  oompany  was  owing  $18,500,  and 
yon  were  appraised  only  of  the  mortgage  of 
$7,000  on  which  they  claimed  to  be  $1,000  paid 
and  $290  Incidentals?  A.  That  Is  all.  ^. 
And  Uiat  Is  all  you  BUKKtsed  was  owing  by 
the  comi»any  at  that  time?  A.  Yes,  sir.  By 
tbe  Court :  I  understood  you  to  say  awhile 
ago  sranethlng  about  some  wheat  certificates. 
Do  they  figure  In  this  $18,000?  A.  Yes,  sir. 
Warner:  It  all  does,  yonr  honor.  Q.  Tboao 
fligores  hersr^Is  Is  the  sum  total  of  the 
whole  business?  A.  Yes,  sir."  And  on  cross- 
examlnatiou  he  testified:  "Q.  Mr.  Spelebar, 
at  this  directors'  meetlni^  Deoemb^  24tli,  yon 
say  you  talked  over  tte  best  plan  to  save  13ie 
property  and  to  pay  the  creditors?  A.  Yes, 
sir.  <i.  You  understood  at  that  time  that 
it  was  necessary  to  do  something  In  <»der 
to  save  the  company  and  save  the  company's 
property?  A.  Yes,  air.  Q.  Therefore  yon 
had  this  meeting  for  the  purpose  of  consider- 
ing this  proposition?  A.  It  was  called  for 
that  express  purpose^  Q.  And  because  you 
tbouf^t  thore  was  much  danger  that  yon 
might  lose  tbe  whole  plant,  unless  yon  took 
some  decisive  step?  A.  It  was  called  tor  tbe 
pnrpose  of  making  some  arrangement  to  teke 
care  of  these  debts,  or  else  make  an  assign- 
m^t ;  yes,  sir.  Q.  Well,  now,  if  the  condltitm 
of  this  company  at  that  time  was  In  that 
shape,  and  you  understood  it  and  knew  that 
the  meeting  was  called  tor  that  purpoee,  why 
dldnt  yon  tbat  and  there  notify  the  Thomp- 
sons ot  this  and  make  a  t^der  of  their  Bto(& 
to  than— to  retnm  It?  '  A.  We  dldnt  know 
the  full  amount  of  the  Indebtednen.  We 
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didn't  know  that  the  plant  was  In  danger — 
BO  much  bo  tbat  all  Its  assets  would  be  com- 
pletely exhausted  by  the  creditors.  Q.  But 
yoQ  did  know  that  yon  couldn't  pay  this  In- 
debtedness and  keep  afloat,  unless  yon  made 
an  assignment  or  took  sMne  other  moTe?  A. 
Why,  we  were  right  up  against  it  The  de- 
mands  were  being  made  on  us  so  heavily  that 
we  couldn't  possibly  take  care  of  these  dAts 
without  making  some  arrangements  to  secure 
money  or  protect  ooraelTes  In  some  way." 

As  to  rescission,  omiplalnants  after  discoy- 
erlng,  by  the  presentation  of  the  notes  for 
payment,  that  they  had  been,  as  they  claim, 
defrauded,  and  after  learning  from  defend- 
ants that  tiielr  asserted  Ignorance  of  the  oat- 
standing  claims  was  disputed,  bellered  they 
could  still  make  th^nselves  whole  by  proceed- 
ing with  the  business.  In  the  brief  filed  for 
them,  it  Is  said:  "We  are  well  aware  of  the 
proposition  of  law  for  which  defendants  will 
doubtless  contend,  that,  to  rescind  a  contract 
for  fraud,  the  wronged  party  must  act  prompt- 
ly after  dlscoTerlng  the  fraud,  and  usually 
must  place  the  other  party  In  statu  quo  as 
a  condition  precedent.  We  do  not  dispute 
the  long  line  of  authorities  that  may  be 
presented  In  suppinrt  of  this  general  proposi- 
tion, but  like  every  general  proposition 
of  law,  It  Is  subject  to  exceptions  under  some 
circumstances.  But,  irrespectlre  of  any  ex- 
ertions or  modifications  of  the  rule,  we  con- 
tend tbat  complainants  did  not  delay  an  un- 
reasonable length  of  time  before  toiderlng 
back  the  stock  received.  The  bill  was  filed  in 
this  case  within  less  than  five  months  after 
the  contract  with  defendants  was  made,  al- 
though the  def^dants  were  living  In  Michi- 
gan and  complainants  in  Indiana.  The  ten- 
der was  made,  also,  a  short  time  after  the 
complainants  learned  definitely  of  the  Insol- 
vency of  the  company.  Owing  to  the  condition 
of  the  books.  It' took  some  time  to  learn  the 
real  condition  of  the  business.  No  one  could 
tell  from  the  books  what  the  company  owed, 
and  complainants  could  only  learn  that  from 
time  to  time,  as  the  creditors  presented  their 
claims.  In  case  of  farmers  who  bad  wheat 
deposited  with  the  company,  they  would  grad- 
ually find  out  the  status  of  the  company,  and 
would  not  be  apt  to  present  their  claims  all 
at  once,  or  as  promptly  as  others.  Moreover, 
complainants  were  inexperl^ced  boys  enga- 
ged in  farming  prior  to  this  venture,  and  did 
not  know  In  what  manner  the  defendants 
could  be  made  to  respond  to  them  for  fraud 
defendants  had  perpetrated  on  them.  They 
were  living  in  Indiana,  and  had  no  opportu- 
nity to  get  counsel  with  regard  to  the  law 
prevailing  in  this  state  on  the  question  at 
issue." 

The  elapsed  time  is  not  the  only  or  the  oon- 
trolling  fact  The  law  requires  disaffirmance 
to  be  notlfled  within  a  reasonable  time. 
What  length  of  time  Is  reasonable  depends 
upon  all  the  conditions.  Complainants  w^ 
owners  of  a  majority  of  the  ntoA  of  the  cor- 
poration, and  were,  also,  managers  of  the 


boslneBS.  They  elected,  and  they  so  testify, 
to  keep  the  stock  and  proceed  wltli  the  Inui- 
ness.  They  ran  the  mill  aboat  ime-thlrd  of 
the  time.  The  result  was  not  profitable,  and. 
the  result  being  ascvtalned.  they  resort,  not 
to  a  suit  at  law  for  their  damages,  but  aA 
the  aid  of  a  court  of  equity  to  permit  than 
to  make  a  new  election  to  recover  tb^  land 
and  restore  defendants  their  shares  of  stock. 
On  December  1,  1902,  on  December  8^  190£. 
defendants  conid  hare  been  restcved  as  stock- 
holders in  a  going  concern,  and  oould  hart 
taken  up  their  business  substantiallr  as  It 
was  when  they  sold  to  complainants.  It  is 
said  tbat  the  Thompson  Hilling  OompanT 
was,  all  of  tbe  time,  insolvent,  and  the  shares 
of  stock  worthless.  Tills  statem«it  Is  not 
Biqiported  by  the  record.  Upon  all  tbe  facti. 
the  case  is  <Hie  requiring  application  of  tbe 
familiar  mle^  so  often  stated  and  ai>plled, 
that  if  the  person  defrauded  "be  silent  and 
continue  ta  treat  the  property  as  hla  own. 
he  win  be  held  to  have  waived  the  objectlor. 
and  will  bei  conclusively  Iwand  by  tbe  con- 
tract as  if  the  mistake  or  fraud  bad  not  oc^ 
curred.  He  Is  not  permitted  to  play  fast  and 
loose.  Delay  and  vacillation  are  fatal  to  the 
right  which  had  before  anhsisted.''  Vld« 
Grymea  v.  Sanders,  03  U.  B.  62,  23  !<.  Ed. 
70a  See,  also.  Jewett  v.  Petit  4  Mich.  SOS; 
Merrill  v.  Wilson,  66  MldL  232,  38  N.  W.  716; 
Carroll  v.  Elce,  Walk.  Ch.  874. 

The  decree  below  is  reversed  wltliont  preju- 
dice. A  decree  will  be  entered  In  tbls  court 
dismissing  the  bill  of  complain^  with  eosa 
of  both  courts  to  dtfendanta. 


OITT  OV  DBTBOIT  t.  a  H.  UTTLE 
CO.  etaL 

(Supreme  Court  of  Michigan.  Nov.  7,  1905.) 

1.  AFPEAir-OBJSonOKS  NoT  Hads  at  TaUL 

— IlKvncw. 

In  a  proceeding  for  the  assaBsmeot  of 
damages  caused  by  a  change  of  the  grade  of 
certain  streets  in  the  abolition  of  grade  rail- 
road crossings,  speclGcations  of  objection  to 
the  right  of  a  claimant  to  recover  damaces,  not 
made  at  the  trial,  will  not  be  c(»kndered  oo 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
C^t  Dig.  Appeal  and  Error,  i  1079.] 

2.  BUIREKT  DOUAXH  —  GbAOK    CbOBSIKO  — 

Skpabation  or   Gbades  —  Damagbs  to 

Leasebold. 
Comp.  Lawa,  i  4239.  relating  to  the  alx^- 
tion  of  grade  raflroad  croasings,  anthoriies  tbe 
filing  of  a  petition  and  the  making  of  just  com- 
pensation by  a  city,  coanty,  or  township,  a*  t&e 
case  ma;  be,  "to  all  parties  sustaining  damage 
thereby,"  and  provides  that  all  peraona  in- 
terested as  lessees  or  otherwise  ■haU  be  named 
in  the  petition,  which  shall  ask  for  a  Jury  » 
ascertain  the  compensation  '*to  the  peratHis  in- 
terpfited  in  said  abutting  property."  Section 
4244  provides  that  the  jory.  abal!  ascMtain 
the  damages  to  such  property  "as  mav  be  dan- 
aged  thereby,"  and  "shall  award  to  the  partin 
interested  compensation  for  sacfa  dnmtfi*-'' 
Beld,  that  a  tenant's  term  was  "pnropertf" 
within  sodi  •eetions^  and  that  the  tenant  mi 
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therefore  entitled  to  compensation  thereundm 
for  injuries  to  its  leasehold. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  1  421.] 

8.  Sams— Reudasb  or  Damages. 

Wliere  a  tenant  of  certain  property,  tar 
jured  by  the  separation  of  grades  in  tbe  aboli- 
tion of  railroad  grade  crossinss,  was  not  a 
party  to  an  agreement  between  the  city  and  the 
railroad.  Its  lessor,  by  which  the  latter  waived 
all  damages  suffered  by  It  on  Its  property,  the 
city  was  not  thereby  relieved  from  liabilltj  to 
the  tenant  (or  injuries  to  the  leasehold. 

Error  to  Recorder's  Court  of  Detroit; 
James  Phelan,  Judge. 

Petition  by  the  city  of  Detroit  for  the 
separation  of  certain  grades  and  the  aboli- 
tion of  grade  crossings  over  certain  railroads* 
In  which  the  C.  H.  Little  CJompany  was  im- 
pleaded and  claimed  damages  to  a  leasehold. 
From  a  decree  In  favor  of  petitioner,  the  Little 
Company  brings  error.  Reversed. 

Argued  before  MOORE,  C.  J.,  and  McAL- 
VAY,  ORANT.  BLAIR,  and  OSTRANDER, 
JJ. 

Wlllard  SL  Warner,  for  appellant  P.  J. 
IC  Hally  (Timothy  B.  Tarsn^.  of  comuel), 
for  ai^Uee. 

UOORE,  O.  J.  Several  years  prior  to 
August,  1903,  the  0.  H.  Uttle  Company  estab- 
Uahed  a  yard  on  the  south  side  of  Michigan 
avenne,  in  Detroit,  at  the  crossing  with  the 
Lake  Shore  A  Blichlgan  Southern  Railroad* 
where  It  dealt  In  sand,  lime,  mortar,  stone, 
and  other  building  and  paving  materials.  It 
maintained  the  yard  sereral  years,  and  had 
erected  a  large  warehouse  and  stables,  put  in 
a  set  of  10-ton  platform  scales,  and  had  other 
Qtllltlea  for  the  conduct  of  Its  business.  It 
occupied  the  premises  under  a  lease  from  tlie 
Lake  Shore  &  Michigan  Southern  Railway 
Company,  which  lease  contained  a  clause  for 
Its  renewal  from  year  to  year;  the  last  re- 
newal being  for  one  year  from  April  19, 1903. 
For  the  purpose  of  separating  tbe  grades 
upon  certain  streets  in  Detroit,  the  city  en- 
tered into  an  agreement,  the  material  por- 
tions of  which  are  as  follows: 

"Agreement  made  this  third  day  of  July, 
1903,  between  the  city  of  Detroit,  party  of  the 
first  part,  and  the  Michigan  Central  Railroad 
Company,  tbe  Lake  Shore  &  Michigan  South- 
ern Railway  Company  and  the  Grand  Trunk 
Railway  Company,  of  Canada,  hereinafter 
caled  the  'Railroad  Companies,'  and  the  De- 
troit United  Railway  Company,  hereinafter 
called  tbe  'Street  Railway  Company/  parties 
of  the  second  part,  wltnesseth: 

"Whereas,  the  city  desires  to  discontinue, 
as  soon  as  may  be  reasonably  practicable, 
tbe  grade  crossings  In  tbe  said  city  of  Detroit 
at  the  Intersections  of  the  several  streets,  in 
tbe  district  between  Woodward  and  Michigan 
avenues.  Inclusive,  with  the  rights  of  way 
owned  used  or  occupied  by  the  said  railroad 
companies,  and  to  substitute  therefor  over- 
head crossings  by  said  railroads,  and  the  par- 
ties thereto,  by  their  duly  authorized  repre- 


sentatives, have  agreed  npon  a  uniform  pro- 
file fixing  the  level  to  which  the  tracks  of  the 
said  railroad  cmnpanies  shall  be  elevated,  to 
provide  tor  the  separation  of  grades  of  the 
several  streete,  and  beve  reached  an  agreement 
determining  the  method,  tbe  terms,  and  the 
condlttons  of,  and  general  q;>eclflcation8  for, 
^tectlng  such  changes  in  said  crossli^  and 
in  furtherance  of  such  general  arrangements 
have  DOW  agreed  npon  tbe  particular  plans 
and  specificatifHis  therefor,  *  *  *  at  the 
crossing  of  the  tra^  of  the  said  Lake  Shore 
A  Michigan  Southern  Railway  Company  and 
Grand  Tnu^  Railway  of  Canada: 

"Now  therefore,  In  amslderatlon  of  tb» 
premises  and  the  mutual  undertakings  of  tbe 
parties  bereinaftw  ^pressed,  It  Is  agreed: 
(1)  That  the  ciiy  of  Detndt  shall,  by  proper 
ordinance,  adopt  tbe  line  shown  on  the  pro- 
file as  tiie  profile  pennanently  fixing  the 
lerela  for  said  dlstilct.  to  provide  for  the 
s^aratlon  of  tbe  grades  of  the  streets  at 
tnesent  opened  uid  used,  within  the  limits 
of  said  district,  and  tbe  dty  her^y  covenants 
and  agrees  that  the  separation  of  grades  at 
all  street  crossings  in  said  district  shall  be 
effected  hereafter  by  lowering  the  grade  of 
the  streets  sufficiently  to  allow  tbe  streets  to 
pass  under  tbe  railroad  tra(to  wlien  so  ele- 
vated. (2)  That  the  dty  shall,  from  time  to 
time,  by  proper  ordinances,  whenever  re- 
quired for  the  separation  of  grades,  change 
and  lower  the  grades  of  the  several  streets 
now  opened  and  used  across  said  right  of 
way,  so  as  to  permit  the  separation  of  grades 
In  accordance  with  said  profile  and  shall 
thereby  authorize  the  construction  of  the 
said  railroads  overhead  across  such  new 
grades,  and  shall,  and  does  hereby,  assume 
tbe  payment  of  all  abuttal  damages,  to  prop- 
erty or  persons,  other  than  said  second  par- 
ties, arising  in  any  way  from  such  change  of 
grade,  and  all  cost,  expense,  charges,  or  lia- 
bility In  any  proceedings  which  may  be  In- 
stituted to  efiTect  such  separation  or  which 
may  be  instituted  to  prevent  tbe  performance 
of  this  ^n^eement,  it  being  understood  that 
the  performance  on  their  part  of  this  con- 
tract shall  release  and  discharge  said  rail- 
road companies  from  any  and  all  assessments, 
charges,  damages,  or  liabilities  and  be  accept- 
ed as  a  Cull  discharge  and  acquittal  of  all 
obligations,  present  or  future,  to  abutting 
owners,  or  arising  from  the  failure  of  tbe 
dty  to  adjust  or  pay  such  damages,  costs 
and  expenses  in  connection  with  such  grade 
separation  and  changes  of  grade,  and  tbe 
city  hereby  assumes  to  itself  and  agrees  to 
pay  and  assume  and  Indemnify  and  save 
harmless  the  said  second  parties  from  and 
against  ell  such  assessments,  damages,  costs 
or  expenses,  except  for  construction,  without 
charge,  recourse  to,  or  recharge  over  against 
said  second  parties,  or  any  of  them,  and  tbe 
parties  of  tbe  second  part  hereby  waive  any 
and  all  claim  for  damage  by  reason  of  the 
change  of  grade  of  any  of  said  streets  to  any 
abutting  property  owned  or  controlled  by 
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them,  or  any  of  them.  (3)  In  consideration 
thereof,  the  second  parties  shall  constrnct 
and  bnOd  the  entire  work  InTOlved  in  said 
duUMEes  of  grade  and  all  excavating,  paving, 
and  raving,  ete.  The  work  to  be  done  by 
said  MOCHid  parties  shall  Include  all  excava- 
ttou  necessary  or  made  necessary  by  the  said 
diange  of  grade  as  well  on  the  Intersecting 
streets  as  on  the  streets  crossed.  All  sncb 
work  to  be  done  In  accordance  wlQi  the  said 
profile  and  the  general  spedflcatlons.  •  *  • 
(11)  The  dty  shall,  as  soon  as  practtc^le. 
by  proper  ordinance,  change  the  grade  of 
said  Michigan  avenue  at  said  crossing,  and 
the  said  clt7  shall  and  does  agree  to  assume 
and  perfbrm,  with  respect  to  the  work  of  the 
BCi>aratl(m  of  grades,  all  of  the  undertakings 
and  obligations  hereinbefore  mratttmed,  to 
be  kept  and  performed  by  said  city." 

In  August,  1903,  the  seawratton  of  grades 
woik  began,  at  which  time  the  buildings, 
scales,  and  utilities  of  the  appellant  were  re- 
moved to  the  north  of  said  Michigan  avenue, 
and  Its  yard  abandoned,  owing  to  the  deep 
excavations  in  said  avenne  and  the  loss  of 
Ingress  and  ^ess  to  and  from  said  yard. 
The  O.  H,  Little  Company  sought  to  recover 
da  mages  because  of  the  change  of  grade.  The 
clt7  claimed  that  as  the  0.  H.  Uttle  Com- 
pany's yard  and  business  were  on  railroad 
property  that  becanse  of  the  agreement  of 
the  railroads  with  the  dty  the  claimant 
could  uot  recover.  The  claimant  sought  to 
show  its  damages,  when  objection  was  made 
to  his  introducing  testimony.  The  following 
then  occurred:  "Mr.  Warnor:  I  have  a 
small  claim  here,  and  would  not  want  to 
have  all  the  testimony  In  the  case  written 
up  to  appeal  this  claim.  Mr.  Hall:  Tov 
have  your  right  to  appeal.  You  bave  but 
about  three  pages  of  record  for  your  claim. 
You  can  take  it  up  on  your  offer.  The  Court: 
I  think  I  wUl  do  that  I  think  I  will  allow 
Mr.  Warner  to  offer  it  and  I  will  exclude  it 
I  don't  think  It  a  proper  element,  In  view  of 
the  agreement  between  the  company  and  the 
dty.  Mr.  Warner:  I  offer  to  show  our 
damages,  expecting  to  show  with  reference 
to  the  damage  of  the  O.  H.  Little  Company. 
The  Court:  I  suggest,  Mr.  Warner,  you  make 
that  offer  In  the  form  of  a  typewritten  state- 
ment and  submit  It  as  a  part  of  the  record 
and  save  time,  and  you  can  make  It  more 
accurately.  Mr.  Hall:  Then  I  object  to 
that  testimony.  The  Court:  He  offers  to 
show,  I  understand,  that  the  damage  to  bis 
client  amounts  to  »1,807.40,  by  reason  ot  the 
construction  of  the  grade.  Mr.  Hall:  I  ad- 
mit that  they  would  show  Items  of  damage 
to  that  amount.  Mr.  Warner:  Do  I  under- 
stand that  you  admit  the  claim  of  the  C.  H. 
Little  Company  fbr  its  damages  by  that  sepa- 
ration matter  amounts  to  that  sum  of 
$]  ,807.40?  Mr.  Hall:  WeU,  I  admit  that  the 
testimony  of  the  claimant's  witnesses  vrill 
show  its  damage  to  be  that  amount  Mr. 
Warner:  Then  I  will  rest  under  that  admis- 
sion as  to  the  amount  of  this  claimant's 


damage.  Mr.  Hall:  The  record  should  abo 
show  that  tbey  moved,  prior  to  the  sepan- 
tlon  of  grades,  over  to  the  identica]  pnpeetj 
upon  the  op[>osite  side  of  the  street  bel<mgiii; 
to  the  railroad  company.  Mr.  Warner:  Tbe 
total  element  of  damage  Is  entirely  caused  by 
tbe  removal.  It  makes  no  difference  wbetto 
they  were  moved  from  the  railroad  propett; 
to  another  piece  of  railroad  property  or  el» 
where.  Mr.  Hall:  Thai  yon  admit  tbst. 
don't  yooT  Mr.  Warner:  That  is  a  fact  tht: 
they  did,  but  that  baa  nothing  to  do  vltli  It 
in  mitigation  of  damages.** 

Acting  upon  tbe  st^gestlm  of  tbe  judgb 
an  offer  in  writing  was  filed  and  is  la- 
corporated  in  the  bill  of  exceptions,  m- 
talnlng,  among  other  tblngB.  the  totlawict: 
"That  Its  damace  conMsted  of  tbe  cost  if 
removal  of  its  buildings  consisting  of  a  wart- 
house  and  stabiM  adjacent  thereto,  befiifc 
abovt  24  feet  by  140  feet  in  dimensloiis,  and 
the  removal  of  Its  platform  ten- ton  scales; 
the  cost  of  necessary  changes  to  said  build- 
ings and  scalea  to  accmnmodate  them  to  its 
new  location ;  the  cost  and  wages  ot  eitn 
help  during  the  period  of  sncb  ranoval;  tb» 
damage  to  said  bolMlDgs  by  reasrai  of  socti 
removal ;  and  the  loss  of  time  and  tbe  valw 
thereof  to  its  teams,  wagons,  and  men  dor 
Ing  tbe  period  covered  by  the  actual  woA  Id- 
ddent  to  the  said  separation  ImproveuMms. 
It  ellminatiiq;  any  and  all  dalma  for  loss  of 
profits  to  its  said  business  suffered  by  reason 
of  its  Intermiitlons  by  said  Improvemeits.  tbt 
same  being,  in  this  instance.  Incapable  of 
calculation."  The  piSge  directed  a  vei^ 
for  the  dty.  The  case  is  brought  here  by 
writ  of  error. 

It  is  the  claim  of  tbe  appellant  tlut  It  w» 
entitled  to  recover  damages  fbr  whaterer 
injury  was  done  It  and  tbat  under  tbe  proob 
and  the  admission  made  In  the  lower  court « 
Judgment  should  be  eatered  ben  for  913C7-- 
40.  Counsel  for  the  dty  says:  "Appellant 
is  not  entitled  to  tbe  relief  sought  for,  for 
the  following  reasons:  (1)  Before  tbe  wort 
of  the  s^aration  of  grades  commoiced  tiie 
appellant  company  voluntarily  abandoned 
the  property  abutting  the  Improvement  O 
nrhe  damages  now  asked  for  It  would  Itself 
have  been  compelled  to  pay  at  the  termi- 
nation of  its  lease  eight  months  from  the  dite 
of  its  removal  (8)  Appellant  occupied  land 
belongiiv  to  one  of  the  railroads,  and  Iqr 
agreonent  with  ttie  dty  of  Detroit  tbe  rail- 
road expressly  waived  all  damages  soff^ 
by  it  on  any  proper^  owned  ot  controlled 
by  it  and  the  statute  does  not  give  the  tif^ 
to  recover  under  those  drcumstances.  (fl 
In  any  event  the  elonaits  of  damage  ta\t- 
mitted  are  not  tbe  elements  whldi  go  to  maie 
np  the  value  of  a  term'  In  tbe  event  of  tbe 
evictiim  of  a  tenant**  As  to  tiie  fbst  second, 
and  fourth  of  these  propodtions.  It  ma;  be 
said  that  th^  were  not  suggested  upcm  tbe 
trial  below.  Had  they  been,  it  is  llkel;  m 
would  have  a  dlflerwt  record  here. 
Is  the  daUn  of  the  dty  that  the  appellint 
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Is  not  entitled  to  damages  veil  taken?  It 
bas  been  repeatedly  held  that  a  tenant's 
term  Is  property.   See  Allison  t.  Chandler, 
11  MidL  612,  and  the  cases  there  dted.  These 
proceedings  were  brought  under  section  4220 
and  socoeedlng  sections  of  the  Compiled  Laws. 
SectiTO  4239  proTides  for  the  filing  of  tiie 
petition  for  the  porpoee  of  the  B^)aration  of 
Sradea,  "and  for  making  Jnat  compensation 
to  all  parties  sustaining  damages  thereby," 
and  the  petition  aball  contain  the  names  **ot 
all  posoDB  Intereated  as  mortgagees,  lessees 
or  otherwise  in  the  pn^rties  of  such  com- 
panies, of  the  owners  and  others  Interested 
In  the  property.  •   •   *  including  thrae  In 
possession  of  the  premises.   •   «   •  The 
petition  shall  ask  that  a  Jury  be  summoned 
to  asco^in  the  necessi^,**  etc.,  and  "to 
ascertain  and  determine  the  just  compensa- 
tion to  be  made  to  the  persons  interested  in 
said  abutting  property."   Section  4244  pro- 
vides that  the  jury  shall  ascertain  and  deter- 
mine the  amount  of  damages  to  such  property 
"as   may  be  damaged   thereby,   •   •  ♦ 
and  shall  award  to  the  parties  interested 
compensation  for  such  damages.   *   •  • 
And  the  said  Jury  shall  assess  in  their 
T-erdlct  the  total  compensation  by  them 
awarded  for  damages  for  such  property  as 
may  be  damaged  by  such  improTements  to  the 
parties  Interested  therein."   The  language 
of  the  statute  Is  sufficiently  broad  to  take 
care  of  tbe  interests  of  the  appellant  com- 
pany.   See,  also,  section  2,  art  18;  section 
14,  art  18;  section  9,  art  15— of  the  state 
Constitution.   The  appellant  was  In  imsses- 
nlon  under  an  existing  lease.   It  was  no 
party  to  the  agreement  between  the  city  and 
the  railroad  companies.   Its  rights  were  not 
and  could  not  be  taken  from  it  by  the  agree- 
ment entered  Into  between  them.   The  Judge 
should  have  allowed  the  case  to  go  to  the 
Jury.   We  do  not  think,  however,  the  record 
presents  the  question  of  tbe  amount  of  dama- 
ges in  such  a  way  as  to  Justify  ns  In  enter- 
ing a  Judgment  In  this  court 

Judgment  Is  reversed,  and  new  trial 
ordered. 


PATMBNT  T.  HUBPHZ. 

(Sopreme  Court  of  Michigan.  Nor.  7,  IMS.) 

TkHAROT  IV  COUUON— AOVSBSE  POSSBSSIOH. 

TVhere  the  purchaser  of  certain  real  estate 
under  a  probate  order  of  sale  took  Immediate 
and  exclusive  possessloD  of  tbe  entire  property, 
and  neitber  he  nor  bis  grantees  ever  admitted  a 
tenancy  in  common,  but  entered  and  occupied 
ander  a  deed  purporting  to  convey  tbe  entire 
interest  In  the  property,  their  occupancy  was 
adverse  to  the  claim  of  a  tenant  In  conunon. 
and,  being  continued  for  the  statutory  period, 
barred  his  lights. 

[Ed.  Note. — ^For  cases  In  p<dnt,  see  vol.  41^ 
CvDt.  Dig.  Tenancy  In  Common,  H  42-W.] 

Ai^al  from  Circuit  Court,  Wayne  County, 
In  Chancery;  Horse  Rohn^  Judge. 

Partition  by  Ella  L.  Payment  against  Si- 
mon J.  Murphy.  From  a  decree  In  favor  of 
defendant,  plaintiff  appeals.  Affirmed. 


Argned  before  MOOBE.  G.  J.,  and  CAR- 
PENTER, GRANT.  MONTGOMBRX,  and 
HOOKlUt,  JJ. 

Oalloway  A  Graham,  for  appellant  Wil- 
liam H.  WetbOTbee,  for  appellee. 

HOOKER,  J.  The  premises  in  controver- 
sy consist  of  a  city  lo^  known  as  lot  48  of 
the  Rl<^>eUe  farm,  in  Detroit  and  valuable 
buildings  thereon.  They  were  inherited  by 
the  complainant's  rnotber  tnm  her  faflier, 
at  an  early  day,  and  throv^h  her  death  were 
inherited  by  her  chlldroi,  tbe  complainants 
husband,  Richard  O.  Payment,  and  his  two 
brothers,  CIovls  and  Alfred.  As  early  as 
1862,  tiielr  father,  Michael  O.  Paym«it  was 
their  guardian,  and  on  July  21,  1862,  be  sold 
the  premlsM,  under  an  order  made  by  the 
probate  court  of  the  county  of  Chippewa,  to 
Dominique  Rlopelle,  the  highest  bidder,  tor 
$3,200  cash.  This  sale  was  duly  conflrdied, 
and  the  guardian  conveyed  the  premises  fay 
deed,  Ai^at  2,  1862.  Before  this  time  Rlidi- 
ard  had  reached  bis  majority.  Bi<v>dle  toOk 
Immediate  possession,  and  be  and  those  claim- 
ing through  him  have  had  exclusive  posses- 
sion onder  claim  of  title  from  that  time  to 
the  time  this  suit  was  commenced^  at  which 
time  Murphy  was  in  possession.  He  has 
since  died,  and  the  suit  Is  now  defended  by 
his  executors.  There  was  a  continuous  pos- 
session for  42  years  and  upwards.  Defend- 
ant Introduced  tbe  record  of  a  quitclaim 
deed  of  the  premises  from  Richard  Q.  Pay- 
ment to  Dominique  Rlopelle,  dated  and  re- 
corded on  March  1,  1864.  The  complainant 
claims  title  through  a  deed  from  Richard  C. 
Payment  dated  May  9,  1900.  Richard  O. 
Payment  testified  that  he  never  executed  the 
alleged  deed  to  Rlopelle.  Under  this  state  of 
tbe  title  the  complainant  filed  a  bill  for  parti- 
tion, claiming  to  be  a  tenant  In  common  with 
Murphy.  The  learned  circuit  Judge  found 
that  complainant  was  not  entitled  to  relief, 
and,  in  accordance  with  the  prayer  of  the 
cross-bin,  made  a  decree  dismissing  com- 
plainant's bill  and  quieting  defendant's  title. 
The  facts  Justify  his  action.  If  it  were  true 
that  Richard's  title  was  new  lawfully  con- 
veyed, the  occupancy  was  nevertheless  ad- 
verse.  Rlopelle  and  his  grantees  never  ad- 
mitted a  twancy  In  common,  and  entered  and 
occupied  under  a  conveyance  Inconsistent 
with  the  claim  of  only  a  two-thirds  Interest. 
Their  occupancy  being  adverse,  the  Btatut4 
of  limitation  has  run,  as  under  such  a  pos- 
session It  may  do,  even  against  common 
owners  of  tbe  title.  1  A.  ft  E.  Enc.  of  Law 
(1st  Ed.)  232;  1  Cyc.  1072;  Blackwood  v.  Van 
Vllet  30  Mich.  118;  Campau  v.  Dubois.  39 
Mich.  274;  Sands  v.  Davis,  40  Mich.  14; 
Watklns  v.  Green,  101  Mich.  493,  60  N.  W. 
44;  Fuller  v.  Swensberg,  106  Mich.  317,  64 
N.  W.  463.  68  Am.  St  Rep.  481;  La  Foun- 
tain V.  Dee,  110  Mich.  347,  68  N.  W.  220; 
Weshgyl  V.  Schick,  IIB  Mich.  22,  71  N.  W. 
323. 

The  decree  Is  affirmed,  with  costs. 
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STATE  T.  BROWN. 

(Snpnme  Court  of  North  DakotL  Nor.  8, 
1005.) 

1.  XnTOBUATTOIT — SOTFIdBNCT — TUd  OT  OW- 

FEN8B. 

An  information  for  a  contlnaln^  offense, 
which  alleges  that  the  offense  was  committed 
"on  the  lat  day  of  January,  1904,  and  on  divera 
and  sundry  days,  and  times  between  that  day 
and  the  24th  day  of  April,  1905,  and  on  the  24^ 
da7  of  April,  1906,"  ta  anfficiently  certain  a«  to 
time,  and  does  not  allega  more  than  one  offense. 

2.  IiTTOXiCATmo  LiquoBS — Nuisahci) — Ikfor- 

1CATI0I7. 

An  information  whldi  alleges  that  the  de- 
fendant, during  a  stated  time,  kept  and  main- 
tained a  nuieance  defined  and  prohibited  by  sec- 
tion 7605,  Rev.  Codes  1899,  in  two  adjacent 
buildinp  within  the  same  cuitllage,  particularly 
describing  the  place,  is  neither  uiuertaio  nor 
double. 

8l  Sahe. 

A  place  kept  as  a  nuisance  In  Tiolatlon  of 
section  7605,  Rer.  Codes  1899,  may  consist  of 
one  or  more  boitdinga.  where  they  are  both  used 
for  the  unlawful  purpose  ss  parts  id  the  same 
premises. 

fEd.  Note. — For  cases  in  point,  see  voL  29, 
Gent  Dig.  Intoxicating  Llqucra,  1 162.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Barnes  Cotin- 
ty ;  Edward  T.  Barke,  Judge. 

John  Brown  was  convicted  of  maintaining 
a  liquor  nnlsance,  and  appeals.  Affirmed. 

Lee  Combs,  for  appellant  C.  N.  Frlcta» 
Atty.  Gen.,  and  Alfred  Zuger,  State's  Atty., 

for  respondent 

ENGERUD,  J.  The  defendant  was  tried 
and  convicted  of  the  crime  of  maintaining  a 
liquor  nuisance,  and  has  appealed  from  the 
judgment  The  information  alleges  that  the 
offense  was  committed  on  tbe  1st  day  of  Jan- 
nary,  1904,  "and  on  divers  and  sundry  days 
and  times  between  that  day  and  the  24tb  day 
of  April,  A.  D.  1005,  and  on  the  24tfa  day 
of  April,  A.  D.  1005."  The  place  maintained 
as  a  nuisance  was  described  to  be  in  that 
certain  tenement  consisting  of  a  one-story 
wooden  building  known  as  the  "Little  Kin- 
dred." and  frame  shanty  or  building  adjacent 
to  and  within  the  curtilage  of  said  "Little 
Kindred,"  situated,  etc.,  describing  particular- 
ly the  location  of  the  structures  referred  to. 
It  Is  claimed  that  the  foregoing  allegations 
quoted  from  the  Information  render  it  uncer- 
tain as  to  time  and  place  and  cause  it  to 
charge  more  than  one  oftense.  The  sufficien- 
cy of  the  accusation  In  other  respects  Is  not 
questioned.  The  sufficiency  of  the  Informa- 
tion was  first  attacked  by  demurrer,  which 
was  overruled.  The  same  points  presented  by 
the  demurrer  were  again  urged  and  over- 
ruled on  motions  In  arrest  of  Judgment  and 
for  a  new  trial,  and  are  the  only  points  pre- 
.sented  for  review  on  this  appeal. 

Tbe  allegation  as  to  time  is  proper  and 
snfflcient  In  a  case  like  this  which  charges  a 
continuing  offense.  The  allegation  Is  equiva- 
lent to  a  statement  that  the  nuisance  was 
maintained  on  the  first  and  last  days  named 


and  throughout  the  int^-rmlng  period.  Tbe 
language  Is  neither  nncrataiB  nor  open  to  the 
objection  that  It  Implies  that  more  than  one 
continnona  offntse  was  committed.  Conunoa- 
wealth  T.  Sheehan,  143  Uass.  468.  9  N.  E. 
839;  10  BncycL  PL  ft  Pr.  pp.  517,  618,  and 
cases  cited  in  notes.  The  objection  to  the  al- 
legation descriptive  of  the  place  which  was 
kept  as  a  nnlsance  Is  equally  untenable.  It  is 
l^erfectly  clear  from  tbe  language  of  the  m- 
cosatlon  that  It  charges  but  a  slntfe  nuisance 
maintained  by  the  defendant,  and  that  be 
used  two  structures  for  the  unlawful  pnrpase 
at  the  same  time  and  place  set  forth  In  the  In- 
dictment We  Infer  from  the  language  of  the 
information  that  the  unlawful  trafKc  to  wfaid) 
the  place  was  devoted  bad  attained  such  pro- 
portions that  It  required  two  structures  for  its 
accommodation.  Both  structures,  however, 
formed  parts  of  the  same  place.  Tbe  statute 
denounces  the  keeping  of  a  "^lace**  fbr  tlit 
unlawful  purpose.  "Place"  Is  a  comprehensive 
term,  and  may  consist  of  one  or  more  roomi 
In  a  building ;  or  It  may  be  an  oitire  building; 
or,  as  In  this  case,  more  than  one  boildlng 
within  the  same  place  used  together  for  tbe 
oonvenloit  conduct  of  the  prohibited  purpose. 
It  Is  in  substance  plainly  charged  that  the 
frame  shanty  or  building  was  adjacent  to  the 
"Little  Kindred,"  and  within  the  cartilage  of 
the  latter,  thereby  implying  that  the  shanty 
was  In  the  same  Inclosnre  and  was  part  of  tbe 
same  place  or  tenement  And  It  la  exfumly 
alleged.  In  ^ect,  that  both  stmctnra  wm 
used  tc«ether  and  constituted  a  single  nui- 
sance. The  torm  "shanty  or  building"  plainly 
refers  to  a  single  structure  to  which  dtba 
descriptive  word  is  applicable  We  think  tbe 
Information  describes  a  single  nnlsance  with 
ample  certainly.  Commonwealth  t.  Pattsr- 
son,  153  Mass.  6,  26  N.  E.  136. 
Judgment  affirmed.  All  codcoe. 


MORGRIDGB  et  aL  t.  8TOEFEJR. 
(Suprpme  Court  of  North  Dakota.   Oct  2. 
1905.  On  Rehearing,  Oct  28, 1906w) 

1.  Justices  of  the  Pba€I  —  SnwoiiB  — 
Amknduent. 

A  summons  in  justice  court  which  contaio- 
ed  a  partnershin  name  without  showing  tbe 
Christian  name  of  each  partner,  is  not  a  nollity, 
but  la  merely  irregular,  and  may  be  cured  by 
amendment 

2.  DlSinSSAIr-lBBTCVLABITT  IN  PRACnCB. 

An  action  sbonld  not  be  dismissed  for  a 
mere  irregularity  of  practice  whldi   can  be 
remedied  by  amendment  without  preiadice  to 
the  substantial  rights  of  the  parties. 
8.  JusncES  or  thb  Pxacb— Ahshdhxhts. 

The  provisions  of  section  6297,  Rev.  Codes 
1899,  relating  to  the  correetlOD  of  mistakes  ia 
pleading,  process,  or  proceeding  la  anDUcable 
to  Justice  court 

[Ed.  Note. — For  cases  to  point  see  voL  SL 
Cent  Dig.  Justices  of  the  Peace,  S  265.J 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramaey  Coun- 
ty; John  F.  Cowan,  Judge. 
Action  by  W.  J.  Morgrtdge  and  F.  S. 
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Menick  agtlnit  Jacob  Bto^v.  Judgment 
for  d^bndant,  and  plalntlffa  appeal.  B«- 
Tened. 

Cooler  &  Goer,  for  appellants.  Burke  ft 
Mlddaogb,  for  re^ondent 

ENOBRUD,  J.  The  plalnttfTB,  M.  J.  Mor- 
sridge  and  F.  E.  Merrick,  who  are  partners 
doing  business  In  the  firm  name  of  "Mor- 
^idge  &  Merrick,"  commenced  thU  action 
In  Justice  court  The  partnership  name  only 
appeared  In  the  summoue,  without  showing 
the  Christian  names  of  each  of  the  two  part- 
ners. The  defendant  appeared  specially  on 
tbe  return  day  of  the  summons,  aad  moved 
to  dismiss  the  action  on  the  ground  that 
tbe  summons  failed  to  set  forth  the  names 
of  the  Individuals  composing  the  plaintiff 
firm.  The  Justice  denied  the  motion.  The 
defendant  eixcepted  to  the  ruling,  and,  so  far 
aa  the  record  discloses,  took  no  further  part 
Id  the  proceedings.  After  denying  defend- 
ant's motion  to  dismiss,  the  Justice  permitted 
the  summons  to  be  amended  by  inserting  the 
Christian  names  and  surnames  of  the  two 
partners,  and  a  complaint  In  proper  form 
was  also  filed.  Judgment  was  thereupon 
entered  for  tbe  plalntlfrs.  The  defendant 
appealed  to  the  district  court  on  questions 
of  law  only.  Tbe  district  court  held  that 
the  Justice  erred  In  overruling  defendant's 
motion,  and  directed  Judgment  to  be  entered 
Betting  aside  the  justice's  Judgment  and  dis- 
missing tbe  action.  The  plalntlBF  thereupon 
appealed  from  tbe  Judgment  of  tbe  district 
court 

Defendant's  contention  Is  that  the  use  of 
the  partnership  name  to  designate  the  plain- 
tiffs in  the  summons  was  a  fatal  Irregularity, 
equivalent  to  an  entire  omission  of  the 
name  of  any  plaintiff,  and  hence  the  sum- 
mons was  a  nullity.  It  Is  true  that  tbe 
use  of  tbe  partnership  name  as  the  only 
designation  of  plaintiffs  was  Irregular.  The 
summons  was  not,  however,  a  nullity  for 
tbat  reason.  The  partnership  name  fur- 
nished the  means  of  Identifying  tbe  plain- 
tiffs, and  It  cannot  therefore  be  said  tbat 
the  firm  name  was  the  same  as  no  name. 
It  was  merely  an  Irregularity  which  could 
be  waived  by  tbe  defendant  If  be  failed  to 
object  and  could  be  cured  by  amendment. 
Elncy.  of  PI.  &  Pr.  vol.  15,  p.  841,  and  notes; 
Bank  v.  Magee,  20  N.  Y.  3S6;  Barber  v. 
Smith,  41  Micb.  138,  1  N.  W.  992;  Johnson 

Smith,  Morris  (Iowa)  106. 

The  defendant  was  entitled  to  have  the 
record  disclose  on  Its  fiice  tbe  names  of  all 
the  persons  who  composed  tbe  plaintiff  firm. 
He  was  not  however,  entitled  to  a  dismissal 
of  tbe  action,  unless  tbe  plaintiffs  failed  or 
declined  to  make  tbe  necessary  amendment 
It  Is  provided  by  the  Code  of  Civil  Procedure 
(Rev.  Codes  1899,  |  5297)  that  any  pleading, 
process,  or  proceeding  may  be  amended  "by 
adding  or  striking  out  the  name  of  any  par- 
ty; or  by  correcting  a  mistake  In  the  name 


of  a  party,  or  a  mistake  in  any  other  re* 
Bpect"  It  ts  contrary  to  tbe  poller  of  the 
Code  of  CUtU  Procedure  to  dismiss  an  actloD 
for  mere  liregularltles  of  practice  which 
can  be  remedied  by  amendment  without 
prejudice  to  the  snbstantial  rights  of  the 
parties.  It  cannot  be  pretended  tbat  the 
amendment  allowed  by  the  Jnstlce  In  thbi 
case  could  prejudice  defendant's  rights  In 
the  slightest  degree.  Tbe  provlslras  of  the 
Code  of  Civil  Procedure  govern  tbe  pro* 
ceedlngs  in  Justice  court  as  far  as  applicable, 
when  the  mode  of  i»rocednze  is  not  prescrib- 
ed by  the  Justice  Code,  Ber.  Codes  18S&, 
I  662S.  There  is  nothing  In  tbe  latter  Code 
InwmslstMit  with  the  observance  by  a  Jns- 
tice  of  the  provisions  ot  section  6207. 

We  attach  no  importance  to  the  fact  recit- 
ed in  llie  abstract  that  the  defendant  with- 
drew after  the  denial  of  his  motion  and 
befmre  the  amendment  If  we  regard  de- 
fendant's motion  merely  as  an  objection  to 
the  Jurisdiction,  it  was  properly  overruled, 
and  that  was  evidently  defendant's  con- 
tention, as  be  appeared  specially  only  for 
the  purpose  of  the  motion,  thereby  denying 
the  Jurisdiction  of  the  court  If  ve  dis- 
regard the  BiMtdal  appearance  and  treat  the 
motion  as  a  general  appearance,  the  motion 
was  likewise  pn^erly  denied,  because,  as 
we  have  already  shown,  tbe  defendant  was 
not  entitled  to  an  unconditional  dismissal. 
The  Justice  properly  granted  permission  to 
amend,  and,  although  it  would  have  been 
better  practice  to  direct  tbe  amendment  and 
vtittihold  the  denial  of  the  motion  until  after 
the  amendment  was  made,  the  course  pur- 
sued, as  shown  by  tbe  docket  accomplished 
the  same  result  The  defendant  could  not 
by  withdrawing  from  tbe  case  In  tbe  midst 
of  the  hearing,  immediately  after  tbe  ad- 
verse ruling,  deprive  the  court  of  jurisdic- 
tion to  proceed  therewith,  and  by  subsequent 
orders  remove  any  vice  in  the  ruling  com- 
plained of. 

The  judgment  of  the  district  court  Is  re- 
versed, and  that  court  will  enter  judgment 
for  the  plaintiffs  affirming  the  Justice's  Judg- 
ment and  for  tbe  recovery  of  plaintiffs' 
taxable  costs  and  disbursements.  All  con- 
cur. 

On  Petitton  for  Behearing. 

ENGERUD,  J.  The  respondent  has  filed  a 
petition  for  rehearing,  urging  that  the  court 
In  rendering  the  foregoing  opinion,  was 
in  error  when  It  said  tbat  there  is  nothing 
in  the  Justice  Code  Incotulstent  with  the 
observance  by  a  Justice  of  tbe  provisions 
of  section  5297.  It  Is  claimed  that  section 
6666,  relating  to  amendments  in  Justice 
court,  and  which  provides  that  "either  par- 
ty may  be  allowed  to  amend  bis  pleadings 
at  any  time,"  etc.,  confers  all  the  power 
possessed  by  a  Justice  In  respect  to  amend- 
ments of  any  kind,  and  excludes  any  other 
power  than  tlut  expressly  conferred.  It  is 
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urged  that  the  section  last  mentioned  must 
receive  this  construction,  and  therefore  ren^ 
dere  section  5297  Inapplicable  In  Justice 
court,  because  section  6625  declares  that 
the  proTlalons  of  the  CJode  of  Olvll  Procedure 
are  applicable  In  justice  court  only  **when 
the  mode  of  procedure  is  not  prescribed 
by  this  [Justice]  Code,  but  the  powers  of 
Justice's  courts  are  only  as  herein  prescrib- 
ed." The  argument  is  that  section  6666 
both  confers  the  power  of  amendment  and 
prescribes  the  mode  of  procedure,  and  hence 
for  both  reasons  the  rule  with  respect  to 
amendments  In  district  court  are  inapplica- 
ble In  Justice  court 

We  did  not.  In  deciding  this  case,  over* 
look  any  of  these  statutory  provisions  upon 
which  counsel  relies  in  the  petition  for  re- 
hearing. It  seemed  very  clear  to  us  tbtft 
section  6666  did  not  bear  the  construction 
urged  by  counsel,  and  we  did  not  deem 
It  necessary  to  refer  to  It.  We  take  this 
occasion,  howerer,  to  state  the  reasons  for 
our  conclusion.  The  power  to  amend  plead- 
ing or  process,  where  there  is  no  jurisdiction- 
al defect,  is  inherent  In  the  courts.  It  is  a 
necessary  Incident  of  Judicial  power,  and 
exists  independently  of  statute.  Volume  1, 
Bnc.  Pi.  &  Pr.  p.  608,  and  cases  there  cited. 
This  is  as  true  of  a  Justice  court  as  of  a 
court  of  general  jurisdiction.  It  Is  therefore 
apparent  that  neither  section  6666  nor  section 
6297  are  statutes  creating  or  conferring  pow- 
er to  amend.  They  are  merely  declaratory 
of  an  existing  power,  and  enjoin  upon  the 
courts  a  more  liberal  rule  for  the  exercise 
of  the  power  than  that  which  generally  pre- 
vailed In  the  absence  of  such  statutea. 
Such  being  the  nature  of  the  statute,  It  ia 
clear  that  It  Is  not  within  the  rule  of  con- 
structtou  which  generally  applies  to  stat- 
utes creating  a  remedy  or  conferring  a  pow- 
er that  the  mention  of  one  thing  excludes 
all  others  not  mentioned.  Hence  the  fact 
that  the  section  recognizes  and  to  some 
extent  regulates  the  right  of  a  Justice  with 
respect  to  amendments  of  pleadings  does 
not  require  us  to  hold  that  It  impliedly 
denies  the  right  to  amend  In  other  re- 
spects. We  cannot  think  that  the  Legisla- 
ture intended  to  deprive  a  Justice  court  of 
its  Inherent  power  to  amend  Irregularities 
of  procedure — a  power  so  peculiarly  essen- 
tial In  that  court,  where  the  proceedings 
are  often  conducted  by  persons  not  learned 
in  the  law.  New  Tork  has  the  same  stat- 
utory provisions  as  those  we  have  been  dis- 
cussing. See  Bliss.  Ann.  Code  N.  Y.  U  2944, 
723.  The  decisions  of  that  state  support 
the  views  herein  expressed.  Ackley  t.  Tar- 
box,  31  N.  T.  664:  Lapham  Bice,  66  N. 
T.  472. 

The  ruling  of  this  court  In  Ricbmlre 
Andrews.  II  N.  D.  463,  92  N.  W.  819,  that 
the  provlBloos  of  the  Code  of  Civil  Proce- 
dure, requiring  notices  to  be  served  upon 
the  attonicy  of  the  adverw  party,  did  not 


apply  to  the  service  of  the  notice  of  appeal 
from  a  Justice's  jn^fment.  Is  not  in  conflict 
with  the  present  decision.  In  that  caae  the 
court  was  dealing  with  a  statute  wblcb  not 
only  created  the  right  of  appeal,  but  pre- 
scribed the  mode  of  procedure  for  exercising 
that  right,  and  for  that  reason  held  that 
the  provisions  of  the  Code  of  ClvU  Procedure 
did  DOt  apply. 


JOHNSON  «t  al.  t.  BERRY  et  aL 
(Bivrema  Gout  of  South  Dakota.  N«r.  1. 

Contbacts-Pbohibitsd  Aon— PmoHiUHCs 

— RXCOVBBT. 

A  person  who,  parsnant  to  contract  of  em- 
ployment,  threshed  an  owner's  ^raln  with  a 
steam  threshing  machine  witbont  complring 
with  Rev.  Pol.  Code,  t  3145,  making  it  unlaws 
fat  for  one  to  use  a  steam  thresher  withoot 
first  enterlog  Into  a  bond,  conditioned  on  his 
paying  ail  damages  from  fire,  etc..  Is  not  en- 
titled to  recover  the  oompensatlon  ctHitracted 
for,  when  the  evidence  did  not  show  tiiat  tb« 
owner  was  aware  of  the  failure  to  comply  with 
tbs  atatatSk  though  be  accepted  the  benuils  ot 
the  contract. 

[Ed.  Note. — VoT  cases  in  poin^  see  voL  11. 
Cent.  Dig.  Contracts,  K  682-687.f 

Appeal  from  Circuit  Court,  Clark  Ooanty. 

Action  by  A.  M.  Johnson  and  anothtf, 
doing  business  under  the  Arm  name  of  John- 
son &  Johnson,  against  John  Berry  and  an- 
other. From  an  order  granting  a  new  trial 
after  verdict  for  plalntlfCs.  they  appeal. 
Affirmed. 

8.  A.  Keenan,  for  appellauts.  01  Q.  Bber- 
wood,  for  reapondenti. 

FULLER,  P.  J.  Appellants  prosecnte  this 
appeal  from  an  order  granting  respondents 
a  new  trial  In  an  action  based  upon  an  In- 
separable threshing  contract  the  perform- 
ance of  which  was  unlawful,  and  expressly 
declared  to  be  a  misdemeanor,  because  in 
direct  violation  of  section  8145  of  the  Re- 
vised Political  Code,  enacted  as  follows: 
"It  shall  be  unlawful  for  any  person  to  use 
a  steam  threshing  machine  in  this  state 
until  be  shall  first  enter  into  a  bond  with 
good  and  sufficient  surety,  in  the  sum  of 
five  hundred  dollars,  payable  to  the  state; 
said  bond  to  be  approved  by  and  filed  with 
the  clerk  of  the  circuit  court  of  the  county 
where  be  resides,  iu  case  be  Is  a  resident 
of  this  state;  and  If  he  be  a  nonretident 
with  the  State  Auditor,  conditioned  to  pay 
all  damages  arising  from  any  fire  caused  by 
him  In  violation  of  the  provlalona  of  this 
article,  and  for  any  unlawful  damages  done 
to  or  caused  by  any  telegraph  or  telephone 
line  by  the  moving  of  any  traction  engine, 
threshing  machine  or  other  rebide  or  thing 
along  or  across  any  public  highway."  That 
the  forcing  section  and  other  provlaloiis 
of  the  same  statute  were  designed  for  the 
protection  of  the  general  public  Is  plain 
from  the  fact  that  a  pwaon  owning  or 
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operating  a  rteam  threshing  machine  is 
obliged  to  thoroughly  extinguish  the  fire 
before  learlng  his  engine  for  any  purpose, 
and  for  all  loss  occasioned  by  homing  or 
otherwise  injuring  property,  while  thresh- 
ing grain  or  moving  the  outfit  from  place 
to  place,  be  Is  expressly  required  to  respond 
in  damages  to  the  owner.  The  exaction 
of  a  bond,  payable  to  the  state  for  the  pro* 
tectlon  of  her  citizens,  before  any  thresh- 
ing by  the  use  of  steam  can  be  lawfully 
done,  is  consonant  with  sound  public  policy, 
and  the  frequency  of  disastrous  fires  re- 
sulting from  the  negligent  or  unskillful  use 
of  these  engines  suggests  the  necessity  of 
a  statute  prohibiting  such  threshing  as  that 
for  which  appellapt  seeks  to  recover  by 
making  tha  same  a  public  offetise.  In  hold- 
ing that  no  recovery  could  be  had  on  a  con- 
tract, the  execution  of  which  is  Impliedly 
prohibited  by  the  infliction  of  a  penalty  for 
the  use  of  a  threshing  separator  operated  by 
horse  power  without  boxing  the  tumbling 
rod,  the  Minnesota  court  quote  with  ap- 
proval from  Lord  Tenterden  as  follows : 
"Where  a  contract  which  a  plaintiff  seeks 
to  enforce  la  expressly  or  by  Implication  for- 
bidden by  the  statute  or  common  law,  no 
court  will  lend  Its  assistance  to  give  it  effect, 
and  there  are  numerous  cases  in  the  t>ooks 
wbere  an  action  on  the  contract  has  failed, 
because  either  the  consideration  for  the 
promise  or  the  act  to  be  done  was  Illegal, 
as  being  against  the  ^presa  provisions  of 
law,  or  contrary  to  Justice,  morality  and 
sound  policy."  Ingersoll  v.  Bandall,  14  Bilnn. 
400  (GU.  804).  In  the  case  of  Fenn  v.  Bom- 
man,  102  IlL  62S,  the  court  say:  "The  gen- 
eral rule  is  that  all  contracts  made  In  viola- 
tion of  an  express  statutory  provision  are 
Inoperative  and  void,  and  no  recovery  can 
be  had  upon  tlwm  though  the  defendant  Is 
a  par^  to  the  violation  of  the  law.  In  the 
absence  ot  fraud  or  bad  faith  on  hla  part 
upon  wtalch  to  found  an  estoppel." 

For  the  most  cogent  reasons,  the  same 
doctrine  has  been  recognised  and  universal- 
ly applied  to  similar  cases,  and  from  one 
of  such  we  quote  as  follows:  "Questions 
upon  Illegal  contracts  have  arisen  very 
often,  both  In  England  and  In  this  country; 
and  no  principle  Is  better  settled  than  that 
no  action  can  be  maintained  on  a  contract, 
tbe  consideration  of  which  is  either  wicked 
In  Itself,  or  prohibited  by  law."  Armstrong 
r.  Toler.  11  Wheat  (U.  S.)  258,  «  L.  Bd.  468. 
The  following  cases  are  to  the  same  effect: 
Alexander  v.  O'Donnell,  12  Kan.  608;  Woods 
Armstrong  (Ala.)  25  Am.  Rep.  671;  Orlf- 
flth  V.  Wells,  8  Denlo.  226;  Short  v.  Mining 
Co.,  20  Utah,  20,  57  Pac.  720,  45  L.  R.  A. 
603;  Miller  v.  Post  1  Allen,  434;  Allen  v. 
Hawks,  13  Pick.  79;  Soloman  v.  Drescbler. 
4  Minn.  278  (Gil.  197);  Springfield  Bank  v. 
Merrick  et  al.,  14  Mass.  322.  Although  the 
evidence  before  us  aCTords  no  reasonable 
ground  tor  the  claim  that  respondents  were 


awara  of  appellants*  failure  to  file  the  re- 
quired bond,  and  the  exact  question  Is  there- 
fore neither  presented  nor  decided,  the  fore- 
going cases  and  that  of  Dillon  v.  Allen,  46 
Iowa.  299,  26  Am.  B^.  146,  are  authority 
to  the  point  that  full  knowledge  on  re- 
spondent's part,  together  with  the  ac- 
ceptance of  the  benefits  of  the  contract, 
would  not  be  sufficient  to  Justify  its  en- 
forcemeut,  even  though  the  statute  does  not 
declare  the  same  void,  but  merely  InfllctB  a 
penalty  for  the  violation  of  its  terms. 

The  doctrine  of  the  foregoing  cases  ap- 
plied to  the  facts  In  this  case  demonstrates 
error  In  reaching  the  verdict  In  favor  of 
appellants,  and  the  order  of  the  court  below 
granting  a  new  trial  Is  therefore  afBrmed. 

HANET,  J.,  concura  only  In  the  conclu- 
sion that  the  ordw  appealed  from  should 
be  affirmed. 


STATE  V.  EDMUNDS. 

(Supreme  Court  of  South  Dakota.  Oct  24, 
1905.) 

1.  HouiCTDE — Mansuuohteb  ih  ths  Fibst 
Degbee — EJlbmekts  op  Offensb. 

Pen.  Code,  {  2,  declares  that  no  act  or  omis- 
slon  shall  be  deemed  criminal  or  punishable 
save  BS  prescribed  by  the  Code,  by  some  statute 
which  it  continued,  or  by  such  laws  as  are  not 
In  conflict  with  the  Code,  and  section  241  de- 
fines manslaughter  in  the  first  degree  as  a  kill- 
log  petpetrated  without  a  design  to  effect  death 
and  in  a  heat  of  passion,  but  in  a  cruel  and 
unnsaal  manner  or  by  means  of  a  dangerous 
Weapon,  unless  committed  under  such  c&cum- 
stances  as  to  constitute  excusable  or  Justifiable 
homicide.  Held,  that  the  phrase  "when  perpe- 
trated withoQt  a  design  to  elEect  death  and  io  a 
heat  of  passltxi"  was  employed  to  express  the 
distinction  between  homicide  In  the  first  iegree 
and  murder,  and  where  one  kills  another  in  a 
cruel  or  unnsaal  manner,  without  excuse  or 
Justification,  or  by  means  of  a  dangerous  weapon 
under  circumstances  which  do  not  excuse  or 
Justify  the  killing,  the  crime  Is  at  least  mau- 
slaugbter  to  the  first  degree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  S  103.] 

2.  Same  —  Indicthent  —  Marslauohteb  in 
THE  Fibst  Deqbeb — Sufticikwot. 

By  Rev.  Code  Cr.  Proa  f  219,  the  sufficien- 
cy of  pleadings  is  to  be  determined  by  the  rules 
prescribed  by  the  Code.  Secti<m  221  declares 
that  an  indictment  must  contain  a  statement  of 
the  acts  constituting  the  offense  In  ordinary  and 
concise  language,  so  as  to  enable  one  of  common 
understanding  to  know  what  is  intended.  Sec- 
tion 228  declares  that  words  used  to  define  a 
public  offense  need  not  be  strictly  pursued  In 
an  indictment,  but  that  words  conveying  the 
same  meaning  may  tw  used.  By  sectira  230  no 
indictment  Is  insufficient  by  reason  of  a  defect 
not  tending  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  Section  227  provides 
that  words  in  an  indictment  must  be  construed 
In  their  usual  acceptation,  except  phrases  de- 
fined by  taw,  which  are  to  be  construed  by  their 
legal  meaning.  By  Pen.  Code,  S  241,  man- 
slaughter in  the  first  degree  is  a  killing  perpe- 
trated without  a  design  to  effect  death  and  in  a 
heat  of  passion,  but  in  a  cruel  and  nnnsual  man- 
ner, ana  by  means  of  a  dangerous  weapon,  un- 
less under  such  circumstances  as  to  constitute 
excuuUe  or  Justifiable  homicide.  Held,  that  an 
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indictment  ebarging  that  defendant  fBlonloosIy 
and  willfuU7  made  an  asualt  with  a  wooden 
club  apoQ  a  person,  and  with  the  club  inSicted 
a  mnind  which  resulted  tn  death,  was  sufficient 
to  mstain  a  ctmTictioD  tac  manslaughter  in  the 
flnt  degretk 

Error  to  Circuit  Court,  Clay  County. 

Halden  C.  EdmtindB  was  convicted  of  man- 
slat^ter  In  tbe  first  degree,  and  he  brings 
error.  Affirmed. 

J.  L.  Jolley  BDd  French  &  Orris,  for  plain- 
tiff In  error.  Fbflo  Hall,  Atty.  Gen.,  and  E. 
B.  Healy,  State's  Atty.  (H.  D.  Tllton,  C.  Eric- 
son,  and  Aubrey  Lawrence  of  coona^K  'or 
tbe  State. 

HANET.  J.  The  defendant  bavlng  been 
coDTlcted  of  manslaughter  In  the  first  degree, 
tbe  question  arises  whether  the  following 
indictment  Is  sufficient  to  sustain  sucb  con- 
viction: "Tbe  grand  Jurors  of  the  state  of 
South  Dakota,  within  and  for  the  county  of 
Clay,  duly  and  legally  Impaneled,  charged, 
and  sworn  according  to  law,  upon  their  oaths 
present:  That  Haiden  C.  Edmunds,  late  of 
said  county,  yeoman,  on  the  first  day  of  July, 
In  tbe  year  of  our  Lord  one  thousand  nine 
hundred  and  four,  at  tbe  county  of  Clay  and 
state  of  South  Dakota,  did  feloniously  and 
willfully  make  an  assault  on  one  WUIle  J. 
Williams  with  a  certain  wooden  club,  which 
be,  the  said  Halden  C  Edmunds,  then  and 
there  bad  and  held  in  his  hands,  and  did  then 
and  there  feloniously  and  willfully,  with  the 
said  wooden  club  as  aforesaid,  strike  and 
beat  the  said  Willie  J.  WlIilBms,  and  then 
and  there,  with  said  wooden  club  in  the  man- 
ner aforesaid,  did  inflict  on  the  said  Willie 
J.  Williams,  on  the  bead  of  the  said  Willie  J. 
Williams,  one  mortal  bruise  and  wound,  of 
which  mortal  bruise  and  wound,  the  said 
Willie  J.  Williams  thence  continually  lan- 
guished until  tbe  second  day  of  July,  A.  D. 
1004,  on  which  last-named  day  tbe  said  Willie 
J.  Williams,  In  said  Clay  county,  of  said  mor- 
tal bruise  and  wound,  did  die,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity 
of  tbe  state  of  South  Dakota." 

In  this  state  all  tbe  forms  of  pleading  In 
criminal  actions  and  rules  by  which  tbe  suffi- 
ciency of  pleadings  Is  to  be  determined  are 
those  prescribed  by  the  Revised  Code  of 
Criminal  Procedure.  Rev.  Code  Cr.  Proc.  | 
219.  An  Indictment  or  information  must  con- 
tain "a  statement  of  tbe  acts  constituting 
tbe  ofTense,  In  ordinary  and  concise  language, 
and  In  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is 
intended."  Id.  221.  "Words  used  in  a  stat- 
ute to  define  a  public  offense  need  not  be 
strictly  pursued  in  the  indictment  or  infor- 
mation; but  other  words  conveying  the  same 
meaning  may  be  used."  Id.  22S.  "No  indict- 
ment or  information  Is  insufficient,  nor  can 
the  trial,  judgment  or  other  proceedings  there- 
on be  affected,  by  reason  of  a  defect  or  Im- 
perfection in  matter  of  form,  wlilch  does  not 


tend  to  the  prejudice  of  the  substantial  rl^te 
of  tbe  defendant  upon  tbe  merits."  Id.  23a 
The  Revised  Penal  Code  contains  this  decla- 
ration; "No  act  or  omission  sball  be  deemed 
criminal  or  punishable  ezc^t  as  prescribed 
or  authorlEed  by  this  Code,  or  by  some  of  tbe 
statutes,  which  It  spedfles  as  contlnoing  in 
force,  or  such  laws  as  do  not  omfllct  with 
tbe  provisions  of  this  Code."  '  Rev.  Pen.  Code, 
i  2.  What,  then,  are  the  essential  elements 
of  manslaugbta  in  the  first  d^ree  as  <it>flr>ftii 
by  the  Penal  Code?  Does  tbe  indictment  in 
this  action  contain  a  statement  of  acts  con- 
stituting that  offense  in  ordinary  and  concise 
lai^uage,  and  In  sucb  a  manna*  as  to  enable 
a  person  of  common  undostandlog  to  know 
what  la  intended? 

So  far  as  applicable  to  this  case,  tbe  kUltng 
of  one  human  being  by  another  is  man- 
slaughter In  tbe  first  degree  "wben  perpetrat- 
ed without  a  design  to  effect  death  and  in  a 
heat  of  passion,  but  In  a  cruel  and  nnnsual 
manner,  or  by  means  of  a  dangerous  weapon, 
unless  It  Is  committed  under  such  drcum- 
stances  as  constitute  excusable  or  Jostifiable 
homldde."  Rev.  Pen.  Code,  {{  241,  254.  Tbe 
distinction  between  murder  and  voluntary 
manslaughter  at  common  law  has  been  stated 
In  the  following  language :  "Voluntary  man- 
slaughter is  homldde  Intentionally  commit- 
ted under  the  bifluoMie  of  passion,  suddoily 
arising  from  adequate  cause,  but  n^tho'  justi- 
fied nor  excused  by  law.  It  is  distinguished 
from  murder  solely  by  the  absence  of  malice 
as  a  constituent  element  of  the  crime.  It  Is 
not  the  Intent  to  kill,  nor  tbe  character  of 
the  weapon  used,  which  determines  tbe  grade 
of  a  homicide,  bnt  simply  tbe  Inquiry  whether 
such  intent  or  the  use  of  such  weapon  pro- 
ceeded premeditately  from  that  wickedness  of 
dlsi>ositlon  and  hardness  of  heart  which  tbe 
law  denominates  'malice,'  or  whether  the  in- 
tent was  formed  suddenly,  under  the  Influence 
of  some  violent  emotion,  which  for  the  in- 
stant overwhelmed  the  reason  of  the  slayn*. 
If  from  tbe  former,  the  crime  is  murder;  if 
from  the  latter,  it  Is  manslaughter  only.  This 
rule  that  a  killing  committed  under  the  in- 
fiuence  of  sudden  passion  produced  by  ad- 
equate provocation  Is  manslaughter,  and  not 
murder.  Is  founded,  not  upon  any  conc^tioa 
that  malice  and  passion  may  not  coexist  In 
tbe  mind  of  a  slayer,  bnt  upon  the  legal  pre- 
sumption that  the  act  cannot  proceed  from 
both  impulses.  Esther  one  or  the  otber  must 
be  the  dominant  motive  and  give  character 
to  tbe  crime.  In  the  eye  of  tbe  law  malice 
excludes  passion,  and  passion  presupposes 
the  absence  of  malice.  They  cannot  conist 
as  the  moving  cause  of  a  homldde."  21  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  172.  Having  these 
principles  In  mind,  it  would  seem  that  tbe 
words  "when  perpetrated  without  a  design 
to  effect  death  and  in  a  beat  of  passlMi"  were 
employed  by  the  Legislature  merely  to  express 
tbe  distinction  between  manslaugbter  in  the 
first  degree  and  tbe  more  serious  crime  of 
mnrdw.  If  this  be  so,  tbe  phrases  "In  a  beat 
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«f  panlon*'  antf  "wltbont  a  design  to  effect 
death"  shoold  be  coiuldared  as  one  <^n8e, 
deecriptiTe  of  that'  "wlckednen  of  dl^oalr 
tlon  and  hardnen  of  heart"  cnuUtatbiK  the 
"malice  afwethonght"  vbidi  haa  alwaye  been 
r^r^  as  an  essential  element  In  the  crime 
of  murder.  It  Is  tbor^re  the  abeoaoe,  rather 
than  the  presence,  of  a  certain  mental  con- 
dition, whldi  Is  Intended  to  be  exsfrmuA 
by  the  words  waSier  dlscnsslon.  So,  wbm 
one  human  being  kills  another  In  a  croel 
or  nnusnal  *nfl*»T^^>T  under  drcamstances  which 
neither  excuse  nor  justify  tbe  killing,  or 
where  one  human  being  kills  another  by 
means  of  a  dangerous  weapon  under  clrconb 
stances  whi<^  ntitber  excuse  nor  Justify  the 
kUllng,  tiie  crime  is  at  least  manslaugbtw  in 
the  drat  d^ree,  and  may  be  murder  if  the 
killing  Is  done  with  tb»  malice  essential  to 
that  offense. 

Having  determined  the  nature  of  the  crime 
of  which  tbe  accused  was  ctrnvlcted,  tbe  next 
Inquiry  Is  whether  the  Indictment  contains  a 
enfflclent  statement  of  acts  constituting  such 
crime.  The  substance  of  such  statement  is 
that  tbe  defendant,  on  July  1.  1904,  in  Olay 
connt7,  did  feloniously  and  willfully  strike, 
beat,  bruise,  and  wound  one  Willie  J.  Wil- 
liams with  a  wooden  club,  of  which  wound 
Williams  died  on  tbe  following  day.  Words 
in  an  Indictment  must  be  construed  In  their 
usual  acceptation  in  common  language,  ex- 
cept WOTds  and  phrases  defined  by  law,  which 
are  to  be  construed  accordli^  to  ttidr  legal 
meaning.  Rev.  Code  Cr.  Proa  |  227.  The 
word  "willfully"  implies  a  purpose  or  willing- 
ness to  commit  tbe  act  referred  to  and  ex- 
cludes tbe  inference  that  it  might  have  re- 
sulted from  accident  or  mistake;  "Felonious 
tiomidde"  Is  the  killing  of  one  human  being 
by  another  without  justification  or  excuse. 
Anderson,  Law  Diet  B12.  "A  dangerous 
weapon"  is  any  weapon  dangerous  to  life  as 
actually  used.  Id.  1110.  If  the  wooden  club 
produced  death.  It  was  necessarily  a  danger- 
ous weapon  as  actually  used  In  this  Iflstance. 
Juries  T.  Commonwealth  (Ey.)  1  8.  W.  442. 
So  it  appears  on  tbe  face  of  the  indictment 
that  the  accused  Idlled  another  human  being 
by  means  of  a  dangerous  weapon,  without  ex- 
cuse or  Justification,,  and  tiiat  the  acts  of  tbe 
accused  which  caused  the  other's  death  were 
done  Intentionally,  and  not  accldently  or 
through  mlstske.  If  so,  he  was  at  least 
guilty  of  manslanghter  In  the  first  degree, 
and  certainly  cannot  complain  of  not  having 
been  cliarged  with  murder;  and,  though  the 
Indictment  might  easily  have  been  so  framed 
as  to  avoid  any  question  concerning  its  snfil- 
ciency,  it  is  so  clear  tttat  its  defects  and  im- 
perfections of  form  could  not  have  prejudiced 
any  substantial  right  of  the  defendant  upon 
the  merits,  we  have  no  hesitancy  In  holding 
that  It  Is  Buffldent  to  sustain  the  conviction. 
Attention  has  been  called  to  a  case  in  Okla- 
homa where  Identically  the  same  statutory 
definition  of  the  same  crime  was  Involved, 
and  In  which  It  was  decided  that  an  lndlct> 


ment  was  not  sufflcient  to  sustain  a  convic- 
tion of  manaiaoght»  in  the  first  degree,  be- 
cause it  ^  not  allege  that  the  killing  was 
done  in  a  heat  of  passion.  Barker  t.  Terrl- 
tory  (OkL)  78  Pac.  81.  We  fully  apmredate 
13ie  w^ht  of  such  a  mecedeat,  but,  with  all 
due  respect  to  the  learned  court  which  ren- 
dered that  decision,  we  are  compiled  to  dis- 
sent from  the  conclusion  reached  therein. 

Defendants  princljtal  objections  to  the 
court's  diarge  relate  to  the  suffidraicy  of  the 
Indictment,  and  require  no  tartiier  attention. 
TIUMe  relating  to  tbe  law  of  self-defense  have 
been  carefnlly  considered.  Taken  as  a  whole, 
the  charge  was  rtnlnently  fair  and  Qorrectly 
submitted  all  the  issues  involred. 

The  ordw  rtfoslng  a  new  trial  and  the 
order  denying  defftndanlfs  motbm  in  arrest 
of  Judgment  are  affirmed. 


GRIFPIN  V.  BOARD  OP  COUNTY  COM'RS 
OF  WALWORTH  COUNTY  et  aJ. 

(Supreme  Court  of  South  Oakota.  Oct.  24, 
1005.) 

1.  NonoK— Sbbvice  bt  Mau.. 

Under  Rev.  Code  Civ.  Free.  S  554,  author- 
izing service  of  notices  by  mail  where  tlie  pwaon 
making  tlie  same  and  tbe  person  on  wtiom  it  is 
made  reside  in  difCerent  places  between  wlilcli 
there  iM  a  regular  mail  communication,  such 
service,  vbeu  authorized,  is  complete  from  the 
time  the  paper  to  be  served  is  deposited  In  the 
post  office,  properly  addressed  and  stamped, 
though  never  received. 

[Bd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Notice,  |  24.] 

2,  COUNTIKS— COUKTT  SUT  ElEOTIONS-CON- 
TXffF— JUDGICEKT— DBFAin,T. 

Where  an  elector  was  granted  leave  to  ap- 
pear and  defend  a  contest  In  proceedings  for 
the  removal  of  a  county  seat,  as  authorized  by 
Bav.  Pol.  Code,  {  1093,  and  served  notice  of  his 
appearance  by  mail  on  the  contestant's  at- 
torneys, as  authorized  by  Rev.  Code  dv.  Proc.  i 
564,  before  an  wpHcation  for  Judgment  was  made 
by  reason  of  the  ds&nlt  of  the  bosid  of  county 
cmnmisslonets,  meh  elector  was  entitled  to 
eieht  days'  notice  of  the  application  for  Judg- 
ment, as  provided  by  Rev.  Code  Civ.  Proc  i 

j  237,  made  applicable  to  contest  proceedings  by 

!  Rev.  Pol.  Code,  i  1099. 

I  8.  Same— Appuoatiok  tob  JunouBNT— Ar- 

I    .  riDAVIT. 

j  Where  an  elector  had  obtained  leave  to 
defend  a  contest  In  proceedings  to  remove  a 
county  seat,  under  Rev.  Pol.  Code,  S  1003, 'and 
served  notice  of  bis  apt^earance  on  contestant's 
attorneys  by  mail,  prior  to  contestant's  applica- 
tion for  Judgment  for  default  of  the  board  of 
county  commissioners,  an  affidavit  for  such 
Judgment,  failing  to  mention  any  elector  or 
state  that  no  elector  bad  answered  or  appeared 
therein,  was  insufflcioit: 
4.  Appeal— Bbiits—Bspebkncb  to  Abbtbact 
—Folios. 

Where  It  is  contended  that  the  evidence  is 
Insufficient  to  justify  the  findings,  appellant's 
counsel  must  point  out  in  his  bnef  particular 
portions  of  bis  abstract,  giving  the  folios  there- 
of, which  he  deems  insnmcient  to  justify  such 
findings,  as  well  as  in  his  assignment  of  errors, 
as  provided  by  Supreme  Court  Rule  29. 

Appeal  from  Oircnlt  Court,  Walworth 
County. 


Digitized  by 


1118 


IM  NORTHWaiffrBBN  BBPOBTBB. 
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Proceedings  by  rrefl  Griffln  against  the 
board  of  county  commissioners  of  Walworth 
county,  and  R.  C  Cheeky  and  another,  made 
defendants  by  leave  of  court,  to  contest  a 
proceeding  for  the  removal  of  the  county 
seat  of  Walworth  county.  From  a  Judg- 
ment In  favor  of  defendants,  contestant  ap- 
peals. Affirmed. 

Albert  Gunderson  and  0.  H.  Barron,  for  ap- 
pellant. Tanbnum,  WlUlamson  ft  Herreld, 
for  respondents. 

CORSON,  J.  This  Is  an  appeal  by  the 
plaintiff  and  contestant  In.  a  contest  proceed- 
ing in  -which  the  court  adjudged  Bangor  to  be 
the  legal  county  seat  of  Walworth  county. 
In  1904  an  election  was  held  upon  a  petition 
duly  filed,  In  which  the  question  of  the 
removal  of  tb»  county  seat  from  Bangor, 
situated  some  distance  from  a  railroad,  to 
Selby  upon  the  line  of  the  railroad,  was 
voted  on.  Upon  canvasslDg  the  vote,  the 
board  of  county  commissioners  of  Walworth 
county  declared,  as  a  result  thereof,  that 
the  town  of  Selby  had  not  received  the  re- 
quired 60  per  cent  of  the  votes  cast  at  the 
election,  and  therefore  that  the  county  seat 
must  remain  at  the  town  of  Bangor  in  said 
county.  The  plaintiff  thereupon  Instituted 
the  proceedings  to  contest  said  election, 
claiming  In  his  notice  of  contest  that  certain 
illegal  votes  cast  In  the  varlons  precincts  of 
the  county  bad  been  Improperly  canvassed 
by  the  board  of  county  commissioners,  and 
that,  deluding  such  illegal  votes  so  cast, 
there  were  at  least  60  per  cent  of  the  votes 
of  such  county  cast  in  favor  of  the  removal 
of  said  county  seat  to  the  said  town  of  Selby. 
This  notice  of  contest  was  served  upon  the 
board  of  county  commissioners  on  the  14tfa 
day  of  December,  1904,  and  no  answer  hav- 
ing been  served  or  filed  within  10  days  by  the 
board,  the  plaintiff  applied  for  Judgment  to 
the  Honorable  Frank  B.  Smith,  Judge  of  the 
Fourth  drctdt  at  his  chambers  in  Mitchell, 
for  Judgment  by  default  Judge  Gaffy  at  that 
time  Judge  of  the  Sixth  circuit  of  which  the 
county  of  Walworth  constitutes  a  part  being 
absent  from  the  state.  Judge  Smith  entered 
Judgment  in  favor  of  the  plaintiff  and  con- 
testant on  the  26th  day  of  X>ecember,  1904. 
On  the  22d  day  of  December,  four  days  prior 
to  the  entry  of  judgment,  Ju^  Qaffy,  as 
Judge  of  the  Sixth  Jndtclal  circuit  made  an 
order  allowing  R.  0.  Cheaky,  an  elector  of 
said  Walworth  county,  leave  to  appear  and 
defend  said .  contest  as  such  elector.  A 
notice  of  this  order  was  mailed  at  Aberdeen 
on  the  28d  day  of  December,  addressed  to 
"Albert  Gunderson,  Esq.,"  who  was  the  at- 
torney for  the  contestant,  at  his  residence  In 
Ft  Pierre,  between  which  said  Aberdeen  and 
said  Ft  Pierre  there  is  a  regular  mall  com- 
munication, and  that  by  the  ordinary  course 
of  the  mall,  the  said  order  should  have  been 
received  by  the  said  Gunderson  on  the  28d 
or  24th  of  that  month.  On  the  29th  day  of 
December,  the  said  Gbesky  applied  to  Hon. 


Frank  B.  Smith,  upon  affidavits  to  vacate  and 
set  aside  the  said  Judgment  on  which  an 
order  to  show  cause  was  Issued.  On  the 
bearing  of  the  said  order  to  show  canae  <» 
January  6,  lOOS,  said  Judge  Smith  made  tlie 
following  order:  **rhe  above-entitled  mat- 
ter coming  on  to  be  heard  before  Hon.  E^«nk 
B.  Smith,  Judge  of  the  Fourtii  Judicial  dr- 
cnlt  of  the  state,  upon  an  ord»  to  show  came 
heretofore  issued  and  served,  and  the  plain- 
tiff appearing  by  bis  attorney.  A.  GnnderBon, 
and  the  defendant  by  Tanbman  ft  WUllaniacm, 
attorneys,  and  the  court  being  fully  ad^aed 
in  the  premises.  It  is  ordered  that  the  bear- 
ing on  said  order  be,  and  the  same  la  bert- 
by,  transferred  to  be  heard  before  Hon.  L. 
B.  Gaffy,  Judge  of  the  Sixth  Judicial  drcnit 
of  the  state  of  South  Dakota ;  the  same  being 
the  circuit  In  which  said  controvert  arose." 
Annexed  to  tills  order  was  the  following 
stipulation:  "It  Is  hereby  stipulated  and 
agreed,  that  the  above  order  to  show  cause, 
together  with  the  order  Issued  by  Hon.  L. 
B.  Gaffy,  be  beard  at  the  chambers  of  tbe 
said  L.  B.  Gaffy  at  Pierre  or  Ft  Pierre,  at  9 
o'clock  a.  m.,  on  January  12,  1906,  at  which- 
ever place  Is  most  convenient  for  said  court" 
On  the  8d  day  of  January,  1906,  an  order  was 
made  by  Judge  Gaffy  requiring  the  plaintiff 
and  contestant  to  show  cause  on  tbe  12th 
day  of  January,  1005,  why  the  said  Judgment 
should  not  be  vacated  and  set  aside.  On 
the  hearing  of  this  order,  on  the  12th  day  of 
January,  Judge  Gaffy  entered  the  following 
order :  "The  above-entitled  action  to 
heard  upon  the  motion  of  the  defendants 
for  an  order  to  set  aside  the  Judgment  ben- 
In,  and  to  permit  an  elector  to  appear  and 
defend.  •  •  •  The  court  •••  or- 
ders that  said  Judgment  be  set  aside,  and 
any  elector  of  said  Walworth  county  be  per- 
mitted to  answer,  upon  the  following  grounds, 
among  others:  That  this  court  had  made 
an  order  permitting  an  elector  to  appear 
and  ^nswer  therein,  and  that  said  electir 
bad  no  opportunity  to  so  answer  before  said 
Judgment  was  rendered.  Also,  because  tbe 
court  Is  of  the  opinion  that  said  Judgment 
having  been  rendered  in  the  Fourth  dircolt  ' 
and  not  in  any  of  the  counties  of  tbe  Slxtb 
circuit,  and  being  granted  without  any  evi- 
dence, that  said  court  of  said  Fourth  cir- 
cuit had  no  Jurisdiction  to  render  said  Jodg- 
ment"  No  appeal  seems  to  have  been  takes 
from  this  order,  but  in  April,  1900,  the  cans» 
was  tried,  and  a  judgment  rsidered  fn  favor 
of  the  defendants,  from  which,  as  beCore 
stated,  this  appeal  Is  taken. 

It  Is  contended  by  the  appellant  that  as  no 
answer  was  made  by  tbe  board  of  county 
commissioners  or  any  of  their  number  in 
behalf  of  the  county,  or  by  any  elector  of 
the  county  within  the  10  days  allowed  for 
answering  by  law,  the  Judge  of  tbe  Foonli 
circuit  was  authorized  to  enter  tbe  Jodgmei:! 
vacated  and  set  aside  by  Judge  Oafl^.  and 
that  therefore  the  order  made  by  Jodge 
Oafly  was  unauthorized  and  Invalid, 
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It  i»  oontendea  by  the  respoDdoit,  among 
ther  groimda,  (1)  that  the  JndgmeDt  ren^ter- 
d  by  Judge  Bml^  at  UitcHell  was  nnauthoi^ 
Bed,  for  ttie  reaaoii  that,  at  the  time  said 
adsment  wu  rmdered,  uld  Cheeky  bad 
ppeared  in  the  action,  and  was  entitled  to 
totlce  of  the  aivUcatlon  tor  Judgment;  (3) 
hat  Hie  jndgmoit  was  nnanthorixed  and 
QTalld,  for  the  reastm  that  flie  alBdaTit  of  no 
.nswer  or  aivearance  vpon  which  the  jndg- 
aent  was  rendered  was  Insnfficteat,  in  that 
be  aflSdaTlt  only  stated  that  the  detasdants 
lad  not  ai^Mared  In  the  action,  and  failed 
o  atate  that  no  elector  had  appeared  tliere- 
n.  We  are  inclined  to  take  the  Tlew  tiwt 
he-reBpondents  are  right  in  th^r  contention. 
3ef<we  tibe  Judgment  was  rendwed  hy  Judge 
Smith,  Judge  Oaffy  had  made  an  wdw 
H'antliig  lesTo  to  said  Cheeky  to  appear  and 
iefend  the  action,  and  notice  of  that  ordw 
iraa  dnly  mailed  at  Aberdeen  to  tbe  attorney 
'or  the  otmtestant  tiiree  do^  before  the  roi- 
Ution  of  the  Judgment 

It  Is  contended  hy  tb»  anwllant  that  this 
ippearance  of  Glrasky  was  insofflelent,  for 
:he  reason  that  the  notice  of  his  appearance 
trae  not  sored  by  some  offlcv  or  dltintec^ 
asted  person  in  the  manner  provided  by  sec- 
tion 1960  of  the  Bevlsed  Political  Code,  which 
provides:  **Any  perstm  npon  wbom  tlie  no- 
tice mentioned  In  the  preceding  section  may 
be  served,  •  •  *  shall  within  ten  days 
after  the  service  thereof  answer  ench  notice. 
•  •  •  Said  answer  shall  be  served  in  the 
manner  provided  In  the  preceding  section, 
except  where  the  ctmtestant  appears  by  at 
torn^,  in  whldi  case  ttie  answer  shall  be 
served  on  the  attorney  In  the  manner  provid- 
ed by  the  Bevlsed  Gode  of  C»vi]  Procedure." 
By  section  SS^  Rev.  Code  Olv.  Proc.  It  is 
provided:  ''Service  by  mall  may  be  made 
where  the  person  making  the  service  and  the 
person  oa  whom  It  is  to  be  made  reside  in  dif- 
ferent places,  between  which  there  Is  a  regu- 
lar commonlcatlon  1^  mail."  The  attorneys 
acting  fOr  the  elector,  Mr.  Cheeky,  Ueasrs. 
Tanbman  ft  Williamson,  resided  at  Abwdeen, 
and,  as  betne  stated,  the  attorney  for  the 
plaintiff  and  contestant  resided  at  Ft  Plore, 
and  between  the  two  cities  there  is  a  rego- 
lar  communication  by  mail.  Hence  the  con- 
tention ot  appellant  that  the  notice  of  the 
appearance  of  Chesky  was  not  regularly 
served  on  blm  Is  untenable.  A  notice  of  the 
ordCT  made  Judge  Gaffy,  mailed  at  Aber* 
deen,  addressed  to  the  attorney  tar  Hub  plain- 
tiff and  contestant  was.  In  contemplation  of 
law,  served  upon  him,  whether  he  ever  re- 
ceived it  or  not  4  Wairs  Practice,  622; 
Clyde  V.  Johnson,  4  N.  D.  92,  68  N.  W.  S12. 
Mr.  Wall^  in  his  work  on  Practice,  in  epeak- 
Ing  vpan  thia  subject,  says:  "Service  by 
mail  Is  completed  from  the  time  the  paper 
to  be  sored  is  deposited  in  the  postoffice  at 
the  residmce  of  the  attom«y  making  the 
service,  ivoperly  ineloeed,  sealed,  and  ad- 
dressed to  the  attorney  on  whom  it  is  served 
with  full  legal  postage  paid  thereon.  When 


thus  deposited,  the  party  to  wbom  it  is  ad- 
dressed Incurs  the  risk  of  the  failure  of  the 
mail."  In  Clyde  r.  Johnson,  supra,  the  8o- 
preme  Court  of  Nwth  Dakota  says:  "The 
stfvlce  by  mailing  is  c«npleted  when  mailed, 
none  the  less  so  in  a  case  where  the  letter 
containing  the  paper  is  never  received  by  the 
attorney  to  whom  it  is  addreased.**  If  there- 
fore, in  fact  the  attorney  had  not  received 
notice  of  tbe  appearance  ot  Chesky  at  the 
time  he  made  the  affidavit  cS  no  answer  or 
appearance,  the  Judgment  entered  thereon 
by  Judge  Smith  was  nevertheless  unauthor* 
Ised  and  erroneous,  because  not  only  bad 
ObeAky  appeared  In  the  action,  but  because 
the  affidavit  of  no  answer  or  appearance 
foiled  to  state  thatthoe  had  been  no  answo' 
or  appearance  by  any  of  the  electors  of  said 
couu^,  as  well  as  no  answer  or  appearance 
by  any  of  the  defendants.  It  la  quite  evi- 
dent that  both  tfae  counsel  tot  the  appelant 
and  the  learned  circuit  court  overlooked  the 
provldons  of  sectlfm  1993,  which  provides: 
**If  they  [tlw  board  of  connly  oommlssionov] 
fail  to  an>ear  and  defoid  said  contest  any 
elector  of  said  county,  at  any  time  before 
■aid  trial,  may  on  leave  of  the  court  or  judge 
aniear  and  defend  said  contest"  An  elector 
wlio  has  appeared  In  an  action  Is  mtltled  to 
tiight  days'  notice  of  the  application  tot 
Judgmoit  as  provided  by  snbdlvlslon  2,  t  287, 
Rev.  Code  Civ.  Proc.,  as  this  provision  comes 
within  put  2  of  the  Code  of  Civil  Procedure 
made  applicable  to  contest  proceedings  by 
section  1999  of  the  Bevlsed  Political  Code.  In 
the  affidavit  of  no  answer  or  appearance  made 
by  the  attorney  for  the  contestant  and  appel- 
lant he  states :  "That  no  answer  or  demur- 
tex,  or  copy  of  either,  has  been  rec^ved  by 
the  plaintlfTs  attorn^  In  this  causes  nor 
have  the  defendants,  or  eitber  of  tbem  ap- 
peared herein,  by  attorney  or  otherwise." 
It  will  be  observed  from  the  reading  of  the 
affidavit  that  no  mention  la  made  of  any 
elector,  and  no  statement  that  any  elector 
<^  the  county  has  failed  to  appear  in  the 
action.  The  affidavit  is  therefore  Insuffi- 
cient to  authorize  tfae  Judgment  as  It  should 
affirmatively  appear  Qierefrom,  not  only 
that  no  defendant  had  answered  in  the  ac- 
tion, but  that  no  elector  bad  answered  vt 
altered  thereto.  It  Is  clear  therefore  that 
upon  both  grounds,  namely,  the  appearance 
of  Cheeky  in  the  action,  and  the  failure  of 
the  appellant  to  state  in  his  affidavit  of  no 
answer  or  appearance  that  no  elector  had 
appeared  In  the  action,  the  Judgment-  ren- 
dered by  Judge  Smith  was  properly  vacated 
and  set  aslda 

It  Is  further  contended  by  the  respondents 
that  Judge  Smltb  was  not  authorteed  In  th» 
contest  proceedings  to  enter  a  Judgment  with- 
in his  own  circnit  in  the  absence  of  Judge 
Oaffy,'  and  that  therefore  the  Judgmoit 
was  null  and  void  (citing  BOlden  v.  Hase- 
Ndt  8  S.  D.  4,  51  M.  W.  840),  but  to  the 
view  we  have  taken,  we  have  not  deemed 
it  necessary  to  decide  tbla  question,  and. 
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tberefore  we  express  no  opinloa  In  reference 

thereto. 

On  the  trial  ot  the  contest  proceedtng,  the 
facts  were  found  by  the  trl^  court  In  favor 
■of  the  defendants  and  the  elector  Chesky, 
fully  sustaining  the  action  of  the  board  ot 
eonnty  commissioners  In  declaring  that  as  the 
result  of  the  election  the  county  seat  was  not 
removed  from  Bangor,  and  that  town  remaln- 
«d  the  county  seat  Appellant  moved  for  a 
new  trial,  on  the  ground,  among  others,  that 
these  finding  were  not  sustained  by  the  evi- 
dence, but  in  this  court  he  seems  to  have  re- 
lied mainly  for-a  reversal,  upon  the  ground 
that  the  judgment  rendered  by  Judge  Smith 
was  regular  and  valid,  and  that  Judge  Oaffy 
was  not  authorized  to  vacate  and  set  aside 
the  same.  In  view  of  the  fact  that  the  learn- 
■ed  counsel  for  the  appellant  In  his  brief 
has  not  called  our  attention  specifically  to 
any  evidence  showing  that  the  same  was  In- 
sufficient to  sustain  the  findings  of  the  court, 
we  have  deemed  it  unnecessary  to  review  the 
same  in  this  opinion,  notwithstanding,  In. 
his  assignment  of  errors,  he  has  specified  in 
what  respects  certain  evidence  was  Insnffl- 
dent  to  Justify  the  findings ;  It  being  the 
duty  of  counsel  to  point  out  in  his  brief,  and 
«all  the  attention  of  the  court  to  the  partic- 
ular portions  of  his  abstract  giving  the  fol- 
ios thereof,  which  he  deems  Insufficient  to 
Jnsti^  the  findings  of  the  court,  as  well  as 
in  his  assignment  of  errors,  as  provided  by 
rule  29  of  the  rules  of  this  court 

The  Judgmrait  of  the  circuit  court  and  or- 
der  denying  a  new  trial  are  affirmed. 


S7ATn  T.  HUBBARIX 

<Bianem«  Goort  d  South  Dakota.  Oct  24, 
1906.) 

1.  HoinCIDB— I>EQBKE~ABCI!BTX]HianT  AITD 

Desionatioh  by  Jubt. 

Under  Rev.  Code  Gr.  Proc.  H  408,  409. 
proridine  that,  wlienever  a  crime  is  distinguish- 
ed Into  agrees,  the  jury,  if  they  convict,  mast 
find  the  degree  of  the  crime  of  which  defendant  is 
guilty.  It  is  indispensable,  on  trial  for  murder, 
that  the  Jury  designate  the  degree  of  the  crime. 

[Kd.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide.  H  671-47S.] 

2.  SA.UB  —  MANautTOBTn  —  Dbobub  —  In- 
ffraiiCTioRB. 

Where,  in  a  prosecution  for  homicide,  the 
Jury,  if  defendant's  evidence  was  believed, 
might  have  found  the  killing  justifiable,  or 
that  defendant  was  guilty,  at  most,  of  man- 
slaughter in  the  second  degree,  it  was  emw  to 
refuse  to  charge  on  the  latter  offense ;  the  jury, 
on  a  charge  of  manslaughter,  being  entitled  to 
convict  of  either  degree  tltereot. 
Haney,  J.,  dissenting. 

Error  to  Glrcnlt  Court,  Beadle  County. 

H,  I*  Hubluird  was  convicted  of  manalau^- 
ter  in  the  first  d^^re^  and  he  brings  error. 
Reversed. 

Crawford  ft  Taylor  and  W.  A.  Lynch,  for 
plaintiff  In  error.  Phllo  Hall,  Atty.  Qen., 
and  C.  A.  Kelley,  State's  Atty.  (Aubrey 
HiBwrMiGe,  ot  counsel))  tor  the  Stata. 


FULLER,  P.  J.  At  tlie  trial  of  plaintiff  In 
error,  cbaived  wltb  the  crime  of  mnrder,  ttie 
court  upon  Its  own  motion  instructed  ttw  Jniy 
In  respect  to  thc(  law  of  that  ottenae  mnd  of 
manslaughter,  in  the  first  degree,  bat  refused 
to  define  manslaughter  In  the  second  decree 
or  give  the  following  InitmctlcHis,  tlmciy  re- 
quested by  coonad  fw  tibe  accuaed :  "Evoy 
killing  of  me  human  being  by  tbe  act.  pro- 
cur^oit,  or  culpable  o^Ugence  ot  anottier. 
which  tbe  statute  of  this  state  has  not  de- 
clared to  be  murdo*,  nor  manslaughter  in  tbe 
first  degree  nor  eHnsable  cv  jostlflable  homi- 
cide. Is  manslaughter  in  tbe  second  degree. 
Manslaughter  In  the  first  d^Eiee  and  mu- 
alaughtw  In  tbe  second  degree  are  lesaec  de- 
grees of  tbe  crime  chafed  In  tbe  inf<vmatloa. 
and,  should  yoa  find  tbe  defendant  not  gnilty 
of  murder,  but  And  from  the  ertdaiee  that  be 
Is  guilty  of  sodti  lesser  decree  ct  trlme.  as 
above  deecribed.  yon  sfaonid  detennlne  which 
lesser  degree  of  crime  be  has  ccmunltted.** 

William  Cakebread  (the  deceased)  and 
plaintlfl  In  errw  married  slstov;  but.  tbe 
wife  of  the  latter  having  died  aevenl  years 
prevlons  to  the  date  laid  In  tbe  InfcwmaticnL  be 
had  since  contlnnously  resided  In  tibe  bunily 
of  tbe  formw,  during  whl^  time  tbey  work- 
ed togetbw  as  farmers  and  aa  carpaters  la 
the  construction  of  buildings.  At  the  time 
of  the  homicide  ttiey  were  joint  tenants,  re- 
siding together  in  a  house  tqwn  tbe  term 
where  tile  tragedy  oocnrted.  The  deceased 
was  physically  strong  and  athletic,  ot  violent 
temper,  and  Inclined  to  be  ooieedlngiy  over- 
bearing and  abustve  in  his  d^rtment  toward 
the  accused,  who  was  mndi  lighto-  In  wel^t 
and  apparently  less  dl^Kwed  to  engage  in  the 
quarrels  that  had  previously  occurred  betweoi 
them  relative  to  matters  pertaining  to  tbe 
operation  of  the  farm.  It  appears  quite  cteai^ 
ly  from  the  evidence  that  Cakebread  was*  a 
man  subject  to  uncontrollable  fits  of  anger, 
and  had  quite  frequently  made  dangnons  as- 
saults upon  otbere,  including  different  ment- 
bers  of  bla  family,  with  which  fact  the  accus- 
ed was  familiar.   During  the  forenoon  of  the 
27th  day  of  June.  1801.  the  accoaed  had  bees 
plowing  com,  and  after  dinner  was  In  tiie  act 
of  hitching  his  team  to  a  mows,  tac  tbe  pnr- 
4H>se  of  cutting  grass,  when  Cakebread 
ed  him  to  continue  plowing  com  and  resorted 
to  the  most  opprobrious  language,  and  threat- 
ened to  kick  him  off  tbe  place,  even  if  it  be- 
came necesary  to  kill  blm  in  ordo-  to  do  sa 
Thereupon  Oakebread  aeized  the  accused  by 
the  shoulder,  and  was  In  the  act  of  strlkic; 
blm  with  his  flat  whoi  the  former  drew  a 
revolver,  which  he  had  previously  pnrchssed 
for  protection  from  the  alleged  threatened  as- 
saults of  Cakebread,  and  began  to  step  bsck- 
ward  from  the  mower  toward  tbe  bouse,  re- 
peatedly telling  Cakebread  to  keep  back  If  b» 
did  not  want  to  get  hurt  Cakebread,  declar- 
ing that  "If  that  la  yonr  game,  two  can  play 
at  It  as  well  aa  one,  and  I  vrlll  kill  yon."  start- 
ed for  the  house,  where  there  were  two  shot- 
gam  and  a  revolver,  with  suitable  cartridges, 
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of  which  fact  accased  wai  thoroughly  conTer- 
sant ;  but  be  was  able  to  reach  tbe  p<Ht:b  first, 
and  after  repeatedly  renewing  hla  command 
to  keep  back,  and  while  Cakebread  was  ad- 
vancing In  near  proximity  to  the  bouse,  the 
fatal  shot  was  fired.  Without  further  refer- 
ence to  or  characterization  of  the  erldence* 
which  is  qolte  Tolumlnoua  and  In  some  re- 
spects conflicting,  U  may  be  safely  suggested 
that,  had  the  jury  believed  all  of  tbe  testi- 
mony offered  on  the  part  of  tbe  defense,  rea- 
sonable Justification  for  tbe  homicide  might 
have  been  found,  and  in  any  event  the  accused 
was  entitled  to  tbe  requested  instruction. 

Sections  408  and  409  of  tbe  Revised  Code  of 
Criminal  Procedure  are  as  follows :  "When- 
ever a  crime  Is  distinguished  Into  degrees  the 
Jury,  If  they  convict  the  defendant,  must  find 
the  degree  of  the  crime  of  which  be  Is  guilty. 
The  Jury  may  find  the  defendant  guilty  of  any 
offense,  tbe  commisston  of  which  is  necessari- 
ly Included  In  that  with  which  be  is  charged 
In  tbe  Indictment  or  Information,  or  of  any 
attempt  to  commit  the  offense."  As  man- 
Blaoghter  is  distinguished  Into  first  and  second 
degrees  and  included  In  the  charge  of  murder, 
the  Jury  bad  the  legal  right  to  convict  tbe  ac- 
cused of  either  of  auch  lesser  offenses,  the  de- 
pee  of  which  must  be  found,  and  it  was 
therefore  InsuflUclent  and  erroneous  to  In- 
struct as  to  manslaughter  In  tbe  first  degree 
without  defining  the' second  degree  of  that 
crime.  Aa  tbe  mandate  of  the  statute  is  that 
the  Jury  must  find  tbe  degree,  and  tbe  court 
must  instruct  as  to  all  matters  of  law  ess^- 
tlal  to  an  Intelligent  consideration  of  tbe 
facts  as  they  may  reasonably  appear  to  the  re- 
spective members  of  the  Jury,  they  might  have 
been  misled  to  tbe  prejudice  of  the  accused 
by  refusing  to  give  tbe  requested  Instruction. 
Under  our  statute  It  is  Indispensable  to  tbe 
proper  trial  of  a  homicide  case  that  the  de- 
gree  of  the  crime  be  ascertained  and  designat- 
ed by  tbe  jury.  Tbe  record  must  show  this 
essential  element  of  the  verdict.  In  order  to 
enable  tbe  court  to  pronounce  Judgment  with- 
in tbe  penalty  attached  to  a  crime  of  that 
degree.  From  an  Iowa  case  (State  v.  Clem- 
ens, 1  N.  W.  550)  we  quote  as  follows :  "The 
court  instructed  the  Jury  that  "under  the  In- 
dictment the  defendant  may  be  found  guilty 
of  murder  In  the  first  d^ee,  or  murder  In  the 
second  degree,  or  not  guilty,  as  the  evidence 
in  your  Judgment  demands  at  your  hands,' 
The  jury  were  fully  instructed  as  to  the  neces- 
sary elem^ts  of  tbe  crimes  of  murder  In  tbe 
first  degree  and  murder  In  tbe  second  d^^ree, 
but  no  Instruction  was  given  as  to  what  con- 
stituted tbe  crime  of  manslaughter.  This,  we 
think,  was  erroneous.  The  crime  of  man- 
slaughter is  neoessarily  included  In  that  of 
murder,  and  in  all  cases  where  a  party  la 
put  upon  bis  trial  for  murder  In  the  first  de- 
cree all  tbe  degrees  of  criminal  homicide 
should  be  explained  and  submitted  to  tbe 
Jury."  In  State  v.  Brown  (La.)  4  South.  897, 
the  court  say :  "In  such  cases  the  Jury  are 
the  sole  Judges  of  the  state  of  facts  dlsdowA 
IM  I7.W,— 71 


on  tbe  trial,  which  may  Justify  them  to  re- 
turn a  verdict  of  manslaughter,  and  the  court 
Is  powerless  to  avoid  their  verdict,  because  in 
Its  opinion  tbe  erldence  called  for  the  finding 
of  tbe  higher  {rffense.  The  vwdlct  under  the 
law  would  be  responsive  to  the  Indictment, 
and  It  should  stand,  although  It  might  be  Il- 
logical, unjust,  or  unjustlflable  under  the  evi- 
dence. Examples  are  not  wanting  of  cases 
In  which  tbe  Jury  have  condemned  some  of 
the  conspirators  in  a  murder  case  for  tbe 
highest  offense  charged,  and  tbe  other  con- 
spirators for  manslaughter  only." 

In  criminal  cases  Jurors  are  not  required 
to  publicly  announce  reasons  for  their  ver- 
dict, and  the  following  cases  are  consistent 
with  tbe  view  herein  expressed:  State  v. 
Clark  (Kan.)  77  Pac.  287;  Lane  v.  Common- 
wealth, 69  Pa.  871 ;  State  v.  Bufflngton,  66 
Kan.  706.  72  Pac.  218.  Our  conclusion,  there- 
fore, la  that  manslaughter  In  tbe  second  de- 
gree embraces  all  forms  of  criminal  homicide 
which  are  neithor  murder  nor  manslaughter 
In  the  first  degree,  and  whenever  a  Jury  Is 
Instructed  as  to  the  crime  of  manslaughter 
a  verdict  therefor  Is  permissible  In  either  de- 
gree, and  both  degrees  must  be  defined. 

Pot  tbe  failure  of  the  court  to  give  the  re- 
quested instruction  or  define  manslaughter  in 
the  second  d^ree,  tbe  judgment  of  conviction 
is  reversed,  and  flie  case  remanded  tor  a  new 
trial. 

HANBY,  J.,  dissenting. 


SHAW     CITY  COUNCIL  OF  MARSHALL- 
TOWN  et  al. 

(Supreme  Court  of  Iowa.  Nor.  21,  1905.) 

L  GoNBHTunoNAi,  Law — ^PBimaoBB  tm  lie- 

HUNITIES— OfVICEBS— PBEFEEENCB   OF  DlS- 

CHARQED  Soldiers. 
Tbe  sUtute  of  tbe  Thirtieth  General  Aasem- 
bly  (Laws  1904,  p.  8,  c  9.)  provldfaig  for  pref- 
erence of  honorably  dlschanied  soldiers  and 
sailors  of  the  Civil  War,  resit^nts  of  the  state. 
In  appointment,  employment  and  promotion  in 
public  service  over  others  of  equal  qualifica- 
tions. Is  not  violative  of  the  fourteenth  amoid- 
ment  to  the  federal  CooBtitution,  declaring  that 
no  state  shall  make  or  enforce  any  law  u>ridg- 
ing  the  privileges  or  Immunities  of  the  citizens 
of  the  United  States;  such  privileges  and  im- 
munities being  those  of  dtisens  (rf  the  United 
States  as  dlsunguished  from  dtiiens  of  a  state. 
2.  Sauk. 

Const,  art.  1,  {  6,  declaring  that  the  General 
Assembly  shall  not  grant  to  any  citlsen  or  class 
of  citizens  privileges  or  immunities  not  equally 
belonging  to  all.  Is  not  violated  by  tbe  act  of  the 
Thirtieth  General  Assembly  (Laws  1904.  p.  8. 
c.  9)  providing  for  preference  of  honorably  .ils- 
charged  soldiers  and  sailors  of  the  Civil  War. 
residents  of  the  state,  in  api>ointment,  employ- 
ment, and  promotion  In  public  service  over 
others  of  equal  Qualifications ;  the  right  to  hold 
a  public  office  or  to  be  employed  by  the  state  In 
any  capacity  not  being  a  privilege. 
S.  MAifDAif us — Affohttusnt  to  Owwiom, 

Under  the  law  of  tbe  Thirtieth  General  As- 
sembly (Iaws  1904^  p.  8.  c.  9.)  providing  for 
preference  of  soldiers  and  sailors  of  the  Civil 
War  la  sppoinbaoit.  snqdoymenl;  sad  promo- 


Digitized  by 


1122 


1(M  NOBTHWESTBBN  REPOBTEB. 


aowa 


tioD  In  the  pabllc  service  over  other  pwsons  of 
equal  qnalincatlons,  and  giving  for  a  refusal 
of  Hie  preference  a  remedy  by  mandamus,  an 
applicant  for  a  public  office,  entitled  to  prefer- 
ence over  all  other  applicants  and  denied  the 
same,  is  entitled  to  mandamus  to  compel  hit  ap- 
pointmenL 

[Ed.  Note. — For  cases  in  point,  see  toL  38, 
Cent  Dig.  Mandamus,  S  158.] 

Bishop  and  Weaver,  JJ.,  dissenting. 

Appeal  from  Dtetrtct  Gonr^  Marshall  Oonn- 
ty ;  Obed  Caswell.  Judge. 

Tills  1*  an  action  of  mandamas,  brought 
to  obtain  an  order  commanding  the  city  ooan- 
dl  of  the  city  of  MarBhalltown  to  employ 
the  plaintiff  as  dty  clerk  of  said  dty.  It  la 
bottomed  on  chapta  9  of  tbe  Iaws  of  the 
Thirtieth  Oeno-al  Assembly  (Acts  1904,  p.  S). 
whidi  reads  as  follows: 

"Section  1.  Frefereice  in  Appointments 
and  Promottons.  ^niat  in  every  public  de- 
partment and  Tspoa  all  pubUc  works  In  the 
state  of  Iowa,  and  of  the  counties,  cities  and 
towns  thereof,  honorab^  discharged  soldiers, 
sailors  and  marines  from  the  army  and  navy 
of  the  United  States  In  the  late  Civil  War, 
who  are  citizens  and  residents  of  this  state, 
shall  be  entitled  to  preference  in  appoint* 
ment,  employment  ami  promotim,  over  other 
persons  of  eqoal  qualifications,  and  the  per- 
sons ttios  preferred  shall  not  be  disqualified 
from  holding  any  position  her^before  men- 
tioned on  account  of  his  age  or  by  reason  of 
any  physical  disability,  provided  such  age  or 
disability  does  not  render  blm  incompetent  to 
perform  properly  the  duties  of  the  position 
applied  tor,  and  when  such  soldler.'sallor  or 
marine  shall  apply  for  appointment  or  em- 
ployment .under  this  act,  the  officer,  board  or 
person  whme  duty  It  is  or  may  be  to' appoint 
or  employ  some  person  to  fill  such  position  or 
place  shall,  before  appointing  or  employing 
anyone  to  fill  such  poaltion  or  piace,  make  an 
investigation  as  to  the  qualifications  of  said 
soldier,  sailor  or  marine  for  such  place  or 
position,  and  if  he  Is  a  man  of  good  moral 
character  and  can  perform  the  duties  of  said 
position  BO  applied  for  by  him,  aa  hereinbe- 
fore provided,  said  officer,  board  or  p«^n 
shall  appoint  said  soldier,  sailor  or  marine 
to  sudi  position,  place  or  employment.  A  re- 
fusal to  allow  the  preference  provided  for  in 
this  and  the  next  succeeding  section  to  any 
honorably  discharged  soldier,  sailor  or  ma- 
rine, or  a  reduction  of  his  compensation 
Intended  to  bring  about  his  resignation  or 
discharge,  entitles  such  honorably  discharged 
soldier,  sailor  or  marine  to  a  right  of  action 
therefor  in  any  court  of  competent  jurisdic- 
tion for  damngps.  and  also  a  remedy  for  man- 
damus for  righting  the  wrong. 

"Sec.  2.  Removals.  Any  person  whose  rights 
may  be  In  any  way  prejudiced  contrary 
to  any  of  the  provisions  of  this  section  shall 
be  entitled  to  a  writ  of  mandamus  to  remedy 
the  wrong.  No  person  holding  a  position  by 
appointment  or  employnicnt  in  the  state  of 
Iowa,  or  in  the  several  counties,  cities  or 
towns  thereof,  who  Is  on  honorably  dlschai> 


ged  soldier,  sailor  or  marine  having  aerred 
as  such  in  the  Union  army  or  nary  during  the 
late  Civil  War,  shall  be  removed  frcmi  such 
position  or  employment  except  for  incompe- 
tency or  misconduct  shown  after  a  hearing 
upon  due  notice,  upon  stated  charges,  and 
with  the  right  of  such  employee  or  appointee 
to  a  review  by  writ  of  certiorari.  "Hie  burden 
of  proving  Incompetency  or  mlscondoct  sbalt 
rest  upon  the  party  alleging  the  some.  Noth- 
ing in  this  act  shall  be  construed  to  apply  to 
the  position  of  private  secretary  or  deputy 
of  any  ofiSclal  or  department,  or  to  any  per- 
son holding  a  strictly  confidential  relation  to 
the  appointing  officer." 

The  plaintiff  Is  an  honorably  diachaiged 
soldier  from  the  army  of  the  United  States 
In  the  late  Civil  War  and  a  citizen  and 
resident  of  the  state.  He  alleged  in  his  pe- 
tition that  he  had  made  an  application  for 
the  position  of  dty  clerk  of  said  dty  and 
that  the  dty  conndl,  "without  considwatlon 
of  said  application  and  In  total  disregard  ot 
said  law  and  without  invesHgatlfHi,"  refmed 
to  appoint  him  to  the  position  and  appointed 
as  such  dty  clerk  one  L.  Derby,  who  was  not 
a  soldier  of  the  late  Givll  War.  The  deteod- 
ant  demurred  to  the  petition  on  the  ground 
that  it  is  unconstitutional,  being  in  vlf^tion 
of  section  6  of  artlde  1  of  the  Gonstltntlon  of 
tte  state,  which  pro^dss  that  Uie  **Gena:«l 
Assembly  shall  not  grant  to  any  dtlxm,  or 
class  of  dtlzeni^  privileges  or  ImmonltleB 
which  nprai  the  same  terms  shall  not  equally 
belong  to  all  dtlzois,"  and  In  violation  of 
section  1  of  article  14  of  the  amaidments  to 
the  Constitution  of  fbe  United  Btetes,  iriilcfa 
provides  that  "no  stete  shall  make  or  enforce 
any  law  whldi  shall  abridge  the  prlrlleees 
immunities  of  dtlzois  of  the  United  States 
nor  shall  ai^  state  deprive  any  perecm  of  life, 
liberty  m  property  without  due  process  of 
law,  ma  deny  to  any  person  within  ita  juris- 
diction the  equal  protectimi  of  the  laws,**  and. 
further,  because  the  stetnte  eontravenea  sec- 
tion 1  of  article  1  of  the  Oonstitutltm  of  the 
stete.  which  declares  that  men  are 
nature  free  and  equal  and  have  certain  in- 
alienable rights,  among  whldi  are  those  <riF 
enjoying  and  defending  life  and  liberty,  ac- 
quiring, possessing  and  protecting  prcq>erty 
and  pursuing  and  obtelning  aafe^  and  hap- 
piness," and,  fourth,  because  the  writ  of  matt- 
damus  could  only  iasne  "to  compti  the  Ac 
fendant's  council  to  act,  bat  not  to  control  ita 
discretion  in  action."  Hie  demurrer  was  sus- 
tained generally,  and,  the  plaintifl  electing  to 
stand  on  his  petition,  tb«e  was  a  judgmoit 
dismissing  tlw  suit  The  plalnllCf  am^eabL 
Reversed. 

Theo.  F.  Bradford.  Ghas.  A.  Clark,  and 
Warren  Walker,  for  aj^llant  O.  H.  Van 
Law,  for  appellees. 

SHBRWIN.  C.  J.  But  little  need  be  said 
concerning  the  national  Constitution.  The 
fOttrte«ath  amendment  declares  that  no  atat*^ 
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flliall  make  cat  oiforoe  any  law  wUch  diall 
abrldee  the  prlTlleges  or  Immtmitlea  of  dtl* 
zens  of  the  United  States.  Tbe  prlTDegea 
and  Immnnltles  here  protected  are  those 
of  dtisens  of  the  United  States,  as  dis- 
tinguished from  the  citizens  of  a  state,  and 
the  fourteenth  amraidment  deals  only  witii 
the  rl^ts  of  dtlsens  of  the  United  States  as 
such.  Blake  McGlung.  1*^  U.  S.  239>  19 
Sup.  Gt  16S,  48  Zi.  Bd.  4S2;  Slaughter  Honse 
Gases.  16  WalL  86,  21  L.  Bd.  884.  In  Minor 
T.  Happersett  21  Wall.  162.  22  L.  Ed.  62T.  it 
was  held  that  the  amoi^ait  did  not  add 
to  the  priTU^^  and  immunities  of  a  citizen, 
bnt  simply  furnished  an  additional  guaranty 
tor  the  protedion  of  such  as  he  already  had, 
and  It  was  said:  "Indlredly  It  may  have  had 
that  efCec^  because  it  may  have  Increased  the 
number  of  dtlzena  entitled  to  suflrage  under 
the  C<mstitution  and  laws  of  the  states;  but  it 
operates  for  this  purpose,  If  at  all,  through 
the  states  and  the  state  laws,  and  not  directly 
upon  tbe  dtizen."  The  case  was  tme  which 
iDTolred  tiie  right  of  womoi  to  vote  In  the 
state  of  Missouri,  and  it  was  held  that,  while 
tb^  mli^t  be  dtlcena,  the  Gonstitntlon  of 
tbe  United  States  had  not  added  the  right 
of  suffrage  to  tbe  privileges  and  immunities 
of  dtlMnsblp  as  tb^  uisted  at  the  time  tt 
was  adopted.  See,  also,  Bradwell  t.  State, 
16  Wall,  laa  21  !<•  Eld.  442;  In  re  LodEwood, 
154  U.  S.  116^  14  Sup.  Ot  lOS:^  38 1^  BML  928; 
Dent  T.  West  Virginia,  129  S.  114.  8  Bap. 
Ct  281,  82  L.  Bd.  623;  Newton  r.  Board,  100 
U.  S.  548,  25  L.  Bd.  710;  Wilson  r.  State  of 
North  Carolina,  168  U.  S.  686,  18  Sup.  Gt 
48B,  42  L.  Bd.  866 ;  Tan  Talkenburg  t.  Brown, 
18  Am.  VLep.  186^  48  GoL  4& 

I>oes  tbe  statute  in  question  oontraTme  the 
proTisions  ot  section  6,  art,  1,  of  tbe  state 
OonstltutiQn,  wbldi  says  that  the  General 
Assembly  shall  not  grant  to  any  dtlzen  or 
class  of  dtlzens  privileges  or  immunities 
wblcb  uptm  the  same  terms  sliall  not  equally 
bel(HV  to  all?  Wbetber  it  does  or  not  dear- 
ly depoids  uptm  the  answer  that  stmll  be 
made  to  the  further  question  whether  tbe 
right  of  appointment  to  a  mincMr  munie^l 
ofBce  is  a  privilege  within  tbe  meaning  at 
the  OMHtitutlon.  That  the  right  to  bold 
(Ace.  as  one  <tf  the  privileges  protected 
tbe  Constitution,  was  not  contemplated  by 
its  framera,  la  manifest  from  the  Cfflistltntlon 
Itself.  Tbe  right  of  suffrage  Is  given  to  male 
citizens  only  Section  1,  art  2),  and  there  are 
provisUms  expressly  limiting  tbe  right  to  hold 
certain  offices  to  the  male  ddaens  ot  the 
stateL  The  Constitution  Itself  Implies  that 
women  may  become  dtlzens  of  the  state,  and 
tb^  undoubtedly  are,  and  yet  it  will  not  be 
claimed  that  they  are  entitled  to  bold  <^ce 
under  this  provision  of  tbe  GoMtitution.  See 
Minor  V.  Happersett,  21  Wall.  162,  22  L.  Bd. 
627;  Hotr  V.  Cook,  44  Iowa,  638;  Clinton  of 
Judges,  Mass.  Supreme  Court,  115  Mass.  602. 
The  piedse  meanliv  of  tbe  words  "privi- 
leges and  Immunitletf'  is  not  very  definitely 
settled  by  the  decisions.  In  speaking  ot  tbe 


words  as  used  in  the  Gonstltntion  of  the 
United  States,  Mr.  Justice  Curtis,  in  Conner 
T.  ElUott,  18  How.  681,  15  L.  Bd.  487,  said: 
"We  do  not  deem  it  needful  to  attempt  to  de> 
fine  the  meaning  of  tbe  word  'privileges*  in 
this  clause  of  the  Gonstitntlon.  It  is  safer 
and  more  in  accordance  with  tbe  du^  of  a 
Judicial  tribunal  to  leave  its  meaning  to  be 
determined  in  each  case  upon  a  view  of  tlw 
particular  rights  asserted  and  denied  there- 
in.** In  Gwfield  v.  Cwyell,  4  Wash.  C.  O. 
871,  Fed.  Gas.  No.  S,23U,  the  qneKtiou  was 
oonsldmd  by  Mr.  Justice  Washington,  who 
said  In  part:  "What  are  the  privileges  and 
immunities  of  dtliesis  In  the  several  statesl 
We  feel  no  hesitation  in  ccmflnlng  these  ex- 
pressions to  those  privileges  and  immunities 
which  are,  In  their  nature,  fundamental, 
whidi  belcmg  of  right  to  dtlzens  of  all  free 
governments,  and  which  have  at  all  times 
been  enjoyed  by  tbe  dtlzens  of  tbe  several 
states  which  compose  this  Unlcm  from  the 
time  of  tbelr  becoming  free,  indQ>endent;  an^ 
sovereign."  This  statement  of  the  general 
meaning  of  tbe  words  has  been  often  approv- 
ed by  the  Si^reme  Court  of  the  United 
States,  and,  while  fbe  language  was  used 
with  reference  to  tbe  Gonstltntion  of  the 
United  States,  It  is  none  tbe  less  applioAle 
to  the  Constitution  of  Ibis  stete,  so  far  as  a 
definltlfu  of  tbe  word  "privU^es"  is  con- 
cemed. 

limiting  our  discussion  to  ibe  precise  gues' 
Hon  under  consldaatlon,  is  tbe  right  to  bold 
office  one  of  the  fundammtal  privileges  which 
belong  of  right  to  all  tbe  dtlzens  of  tbe 
states,  to  be  classed  as  a  natural  right  and 
stending  equally  with  the  rights  of  life, 
liberty,  and  property?  Tbe  right  to  bold 
office  can  be  no  more  a  natural  and  a  vec- 
sraial  right,  nor  mwe  sacred,  than  tbe  right 
ot  suffrage  and  it  Is  the  general  holding  of 
the  courts  that  tlw  right  of  sufbrage  Is  not 
a  natural  and  personal  right,  but  a  political 
and  dvil  right  It  owes  Its  existence  to  the 
constltutlMi  of  dvil  government  and  not  to 
the  perstHiall^  of  th9  Individual;  nor  does 
tbe  right  necessarily  follow  and  become  an 
attribute  of  dtlzensblp,  as  we  have  already 
pointed  out  It  is  a  right  which  is  conferred, 
withheld,  or  limited  at  the  pleasure  of  the  peo- 
ple, aettag  in  their  soverdgn  capadty.  Once 
granted,  it  may  be  taken  away  by  tbe  same 
power  that  granted  it  and  it  is  therefore  not 
a  natural  right,  which  is  held  to  be  Inalloi- 
able  like  the  righto  of  consdenee.  Hale 
V.  Bverett  63  N.  H.  8,  16  Am.  Rep.  82;  Bark- 
er V.  People.  8  Cow.  T.)  686.  16  Am. 
Dec.  822;  People  v.  Barber,  48  Hun,  198; 
Anderson  v.  Baker,  28  Md.  681;  Minor  v. 
Happersett,  supra;  Blanck  r.  Pausch,  118 
111.  ati  Morris  V.  Powell,  125  Ind.  316.  25 
N.  B.  281,  8  L.  B.  A.  826;  Qongar  v.  Timber^ 
lake.  148  Ind.  41.  46  N.  B.  330,  87  Ll  B.  A.' 
644,  62  Am.  St  Rep.  487;  Mecbem  on  Public 
Officers ;  Bryan  v.  CatteU,  16  Iowa,  538 ;  People 
V.  Loeffler  fill.)  51  N.  R  785;  Van  Valken- 
burg  V.  Brown,  43  CaL  48,  13  Am.  Bap.  136. 
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A  public  <^ce  hu  In  It  no  element  of  prc^r- 
ty,  but  It  is  ratber  a  personal  public  trust, 
created  for  tbe  benefit  of  the  stat^  and  not 
for  tbe  benefit  of  tbe  indlrldnal  <4tlzens 
thereof.  Nor  are  the  prospective  anolumrats 
of  a  public  office  property  In  any  sense,  for 
the  salary  or  other  perquisites  may  be  re- 
duced or  otherwise  related  by  law  at  all 
times,  unless  such  change  Is  forbidden  by 
the  Oonstitutl<Mi.  Bryan  v.  Cattell,  15  Iowa, 
S53;  Ex  parte  Lambert,  62  Ala.  79;  Taylor  t. 
Beclcham,  178  U.  S.  648.  20  Sup.  Ct  800.  44 
Jj.  Ed.  1187;  Donahue  t.  Gounly  of  Will,  100 
lU.  94. 

Tbe  state  has  the  same  freedom  of  ^ploy- 
ment  that  belongs  to  tbe  Individual,  and  no 
one  will  contend  that  the  Individual  may  not 
empl<v  any  person  whom  he  wishes  to  em- 
ploy, or  that  he  may  not  choose  his  employes 
from  a  certain  class.  If  It  were  otherwise, 
liberty  of  contract  would  be  destroyed,  and 
legislation  In  that  direction  would  be  clearly 
unconstitutional.  The  right  to  porsne  any 
lawful  calling  in  a  lawful  way  Is  undoubtedly 
a  fundamental  right;  but  there  is  a  marked 
distinction  between  this  right  and  the  so-call- 
ed right  to  be  employed  by  a  particular 
person  or  In  a  particular  line  of  service.  For 
the  purpose  of  government,  tbe  counties,  dtlea, 
and  towns  of  the  state  are  its  agents  and  un- 
der its  control ;  and  what  the  state  may 
constitutionally  do  with  reference  to  public 
matters  it  may  direct  its  agents  to  do,  and  by 
the  act  in  qnestion  the  state  has  simply  said 
that  it  will  employ  in  all  public  departments 
and  upon  all  public  works  only  those  of  a 
certain  class  of  its  citizens,  other  things 
being  equal.  Nor  do  we  believe  that  the  act 
Is  class  l^slatl(m,  within  the  accepted  mean- 
ing of  tbe  term.  It  imposes  no  special  obliga- 
tions or  burdens  on  those  who  are  excluded 
from  its  benefits,  and,  as  we  have  seen,  privi- 
leges may  be  granted  to  particular  Individ- 
uals without  reserve  when  by  so  doing  the 
rights  of  others  are  not  interfered  with.  It 
does  not  forbid  the  right  to  the  acquisition 
or  enjoyment  of  property,  nor  prevent  the 
disposal  of  person  or  prt^rty,  which  may  be 
conceded  to  be  among  the  natural  rights,  and 
to  be  protected  by  the  natural  liberty  of  the 
individual.  That  equality  of  rights,  privi- 
leges, and  capacities  should  be  the  aim  of  tlie 
law  no  one  will  question.  But  we  are  not 
here  called  upon  to  deal  with  the  question 
of  Inequality  in  privileges  or  Immunities,  for 
the  right  to  bold  a  public  office  or  to  be  em- 
ployed by  the  state  In  any  capacity  is  not  a 
privilege  within  the  meaning  of  the  Constitu- 
tion; and,  If  our  conclusion  on  this  question 
Is  right  it  follows  that  there  there  can  be  no 
Inequality  or  injustice  In  the  statute  under 
consideration,  for  the  sufflclNit  reason  that  no 
right  protected  by  the  Gonstltutlon  has  been 
Invaded.  And  consequently  our  conclusion 
that  the  statute  does  not  contravene  either 
the  Constitution  of  the  United  States  or  the 
CuDstltutlon  of  this  state  is  not  In  confilct 
with  the  cases  cited  by  the  appellee  on  the 


question  of  the  equality  of  prlvil^es  and  Im- 
munities, among  which  is  the  case  of  the 
State  V.  Garbroskl,  111  Iowa,  406,  82  N.  W. 
969,  66  L.  B.  A.  670,  82  Am.  St  Bep.  524. 
It  is  fundamental  that  the  L^lslatore  has 
the  power  to  legislate  on  all  subjects,  unless 
It  is  expressly  or  impliedly  prohibited  from 
so  doing  by  tbe  Constitution,  and  the  act  of 
the  Legislature  which  is  assailed  must  be 
plainly  at  variance  with  the  ConstitutloD 
before  the  court  will  so  declare  it  All 
doubtful  questions  will  be  resolved  In  favor 
of  the  validity  of  the  act  Stewart  v.  Board 
of  Supervisors,  80  Iowa,  9.  1  Am.  Bep.  238; 
Huff  V.  Cook.  44  Iowa,  639.  See,  also,  Jacob- 
son  V.  Massachusetts,  197  U.  S.  11,  JSJ  Sop.  Ct 
358,  49  L.  Ed.  643. 

That  the  principal  qnration  Involved  In 
this  case  is  not  entirely  free  from  doubt  may 
be  conceded,  but  after  a  full  examination  of 
the  principles  involved  and  the  reasoning  of 
the  cases  supporting  our  conclusions,  we  are 
satisfied  that  the  act  Is  not  unconstltntlonal. 
Furthermore,  similar  acts  have  been  sus- 
tained In  several  of  our  sister  states,  and, 
while  the  constitutional  question  undo*  ccm- 
sideratlon  has  not  been  considered  in  many  of 
the  decisions,  they  nevertheless  l«id  snpport 
to  our  conclusion  in  a  general  way.  The 
leading  case  is  In  re  W(M*tman  (Sup.)  2  N.  T. 
Supp.  324.  This  decision  was  followed  by 
the  New  York  courts  until  the  state  Constitu- 
tion was  amended  in  1894.  giving  preference 
of  employm«it  to  veterans.  People  v.  Strat- 
ton  (Sup.)  80  N.  T.  Supp.  269;  People  v.  Tobey. 
163  N.  T.  381,  47  N.  E.  800;  People  ex  rel. 
Fallon  T.  Wright  160  N.  Y.  444,  44  N.  EL  1036; 
People  V.  Lathr(H),  142  N.  Y.  113.  36  N.  B. 
806;  Lewis  v.  Board,  61  N.  J.  Law.  240,  17 
Atl.  112;  Ingram  v.  Board,  (N.  J.  Sup.)  4S  AtL 
446 ;  BfacDonald  r.  Newark,  66  N.  J.  Law.  267. 
26  Atl.  82;  State  v.  MUler  (Minn.)  68  N.  W. 
782;  Goodrich  v.  MltcheU  (Kan.)  79  Pac. 
1084,  64  L.  B.  A.  046,  304  Am.  St  Bep.  429; 
Opinion  of  Justices,  166  Mass.  689.  44  N. 
B.  626,  84  L.  B.  A.  68;  Opinion  of  Jnstlcei, 
146  Mass.  687,  18  N.  B.  16.  Tbe  Consti- 
tution of  Kansas  differs  from  our  own 
with  respect  to  granting  privileges.  The 
Kansas  Bill  of  Bights  contains  the  provtoioD 
"that  no  special  privileges  or  immunltiei 
shall  ever  be  granted  by  tbe  Legislature 
which  may  not  be  altered,  revoked,  or  repeal- 
ed by  the  same  body,  and  this  power  shall 
be  exercised  by  no  other  tribunal  or  ag»C7." 
And  it  Is  probably  tme  that  the  Ooodridi 
0am  Is  not  an  authority  on  the  constltDtlooal 
questimi  that  we  have  before  us. 

The  appellee  relies  on  Brown  v.  Bnssdl 
166  Mass.  14,  48  N.  E.  1006,  and  on  State  v. 
Wbltcom  (Wis.)  09  N.  W.  472,  as  authorities 
against  the  constitutionality  of  the  law,  bat 
neither  is  so  in  fact  In  Brown  t.  Bnsseil  tbe 
precise  qnestion  determined  was  whether  tlie 
Legislature  could  "constitutionally  provide 
that  certain  public  offices  and  employments 
which  it  has  created  shall  be  filled  by  veter^ 
ans  in  preferment  to  all  other  persona,  wbeth* 
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«r  tbe  Tetenni  are  or  are  not  found  or 
tbought  to  be  actually  qualified  to  perform 
tbe  duties  of  tbe  office  and  employments  by 
some  impartial  and  competent  officer  or  board 
charged  witb  aome  public  duty  In  making  the 
appointments."  And  It  was  beld  that  such 
legislation  was  unconstitutional  becauBO  tbe 
appointing  power  could  not  be  compelled  to 
appoint  to  public  offices  persons  of  a  certain 
class,  in  preference  to  all  others,  regardless 
of  their  quallficatlonB.  In  State  t.  Whltcom 
tbe  question  here  presented  was  not  Involved 
and  was  not  decided. 

Our  conclusion  Is  not  without  support  In 
principle  In  our  own  cases,  however.  By 
chapter  7,  p.  6,  of  the  Laws  of  the  Extra 
Session  of  1801,  It  was  provided  that  In  all 
actions  then  pending  in  any  of  the  courts 
of  this  state  It  should  be  sufficient  cause  for 
a  continuance  on  motion  of  the  defendant 
If  It  was  shown  that  be  was  absent  from 
borne  In  the  military  service  of  tbe  United 
States.  This  act  was  assailed  as  uncon- 
stitutional In  McCormick  v,  Rusch,  16  Iowa, 
127,  83  Am.  Dec.  401,  but  It  was  upheld  In 
an  opinion  written  by  Mr.  Justice  Wright, 
wherein  it  was  said:  "In  the  first  place, 
It  may  be  doubted  whether  It  Is  a  law  of  a 
general  nature  within  tbe  meaning  of  the 
Constitution.  This  conceded,  however,  why 
Is  not  Its  operation  imlform?  It  gives  the 
same  rule  to  all  persons  placed  In  tbe  same 
circumstances.  It  does  not  prescribe  one 
rule  for  one  dtlsen  or  soldier,  and  another 
for  hie  neighbor.  If  they  are  In  tbe  some  situ- 
ation. *  *  *  So  all  parsons  In  the  actual 
milUary  serrlce  of  the  United  States,  or 
of  tbls  state,  can  claim  tbe  benefit  of  tbe 
statnte,  and  any  one  can  have  tbe  same  bene- 
fit If  In  fbe  service.  Those  that  are  not, 
are  not  oitltled  to  tbe  same  advantage  (so 
to  q»eakX  because^  In  the  discretion  and 
wisdom  of  the  Legislature  it  was  deemed  In- 
expedient And.  yet  tbla  advantage  nu^  be, 
and  Is,  extoided  to  all  upon  fbe  same  terms. 
See  Dalby  v.  Wolf  and  Palmer,  14  Iowa,  228, 
and  cases  there  dted."  Again,  in  1862,  an 
act  was  passed  exempting  the  property  of 
Iowa  Tolnnteers  in  tbe  military  service  of  the 
United  States  from  levy  and  aale^  and  tills  act 
was  sustained  In  Hannahs  t.  Felt,  IB  Iowa, 
141.  And  a  later  act  In  the  same  year  per- 
mitted citizens  of  the  state  In  the  military 
service  to  cast  their  votes  outside  of  tbe 
state  of  Iowa.  This  act  was  also  assailed 
as  unconstltntlonal,  but  Its  validity  was  sus- 
tained by  tills  court  to  an  opinion  tiiat  was 
also  written  Mr.  Justice  Wright,  to  which 
It  was  said:  "But  let  us  suppose  there  is 
doubt  as  to  the  correetoess  of  tbe  above  con- 
struction; tben  what  is  our  duty  to  tbe 
premises?  The  law  has  been  passed  by  the 
Legislature,  a  co-ordinate  branch  of  tbe 
govemmeut  acting  under  like  solemn  obli- 
gations and  reqionslblliUes  with  ourselves, 
has  been  ai^roved  by  the  executive,  who  has 
taken  a  like  oath  to  aupprart  tbe  Constitution, 
and  we  are  now  called  upon  to  declare  it 


tovalid.  If  it  is  so  to  our  Judgment— that 
is,  If  we  conclude  that  tbe  Infraction  ts  clear, 
palpable,  and  plain — tben  most  unquestion- 
ably it  is  our  duty  to  so  declare.  ♦  •  • 
We  cannot  forget  that  among  the  funda- 
mentals of  the  law  Is  the  proposition  that  we 
can  declare  an  act  void  only  when  It  violates 
the  Constitution  clearly,  palpably,  plainly, 
and  to  such  manner  as  to  leave  no  doubt  or 
hesitotlon  on  our  mtods.  •  •  •  It  Is  cer- 
toinly  true  that  we  cannot,  with  conclusive 
satisfaction,  place  our  finger  upon  the  lan- 
guage of  the  Oonstitotlon  which  is  clearly 
and  palpably  violated  (Sears  v.  Cottrell,  5 
Mich,  251),  and,  though  we  might  not  be 
satisfied  of  its  constitutionality,  It  Is  our 
duty  to  uphold  tbe  law."  The  language  last 
quoted  la  peculiarly  applicable  to  the  sltoa- 
tion  to  this  case.  A  Ijeglslature  containing 
many  able  lawyers,  and  an  executive  who  is 
himself  one  of  the  ablest  lawyers  to  the 
state,  all  acting  under  tbe  solemn  obligation 
to  support  the  Constitution  of  tbe  stote, 
have  passed  upon  tbe  act,  and  we  should 
not  declare  it  unconstitutional  unless  we 
find  It  clearly  and  plainly  so. 

Finally,  tbe  allegations  of  the  petition 
presmted  a  case  that  left  no  matter  to  the 
discretion  of  the  defendants.  The  case 
thus  presented  was  admitted  by  the  danur- 
rer,  and  there  la  no  question  of  discretion 
tovolved  to  the  case.  Tbe  act  Itself  provides 
for  a  remedy  by  mandamus,  and  we  Wnij 
there  Is  no  merit  to  tbe  appellees*  suggestion 
that  the  writ  will  not  lie.  The  demurrer  to 
the  petition  should  have  been  overruled. 

Tbe  Judgmenfls  therefore  reversed,  and  tbe 
case  remanded  for  further  proceedings  not 
Inconsistent  with  this  opinion. 

Reversed. 

BISHOP,  J,  (dissenting).  I  am  unable  to 
yield  my  assent  to  tbe  general  conclusions 
reached  by  the  majority  of  the  court,  as 
found  expressed  In  the  opinion  written  by 
the  (Thief  Justice.  Without  foreword,  I  go 
directly  to  a  consideration  of  the  questions 
tovolved,  and  to  a  statement  of  the  reasons 
which  Impel  me  to  declare  for  an  affirm- 
ance of  the  judgment  appealed  from.  Who- 
ever runs  may  read  that  to  tbe  legislativeipower 
of  the  state  is  Intrusted  the  exclusive  right 
to  formulate  and  proclaim  tbe  written  law 
of  tbe  state.  And  It  Is  to  be  said  that  this 
right  is  subject  to  but  one  llmltotlon,  and 
that  is  that  no  legislative  act  may  be  put 
forth  which  shall  operate  to  contravene  any 
of  the  expressed  provisions  of  the  written 
CouBtitotlon  of  the  state,  or  have  tbe  efTect 
to  interfere  with  or  toke  away  any  of  those 
inalienable  rigbto  of  the  citizen  which  lie 
behind  the  Constitution  and  to  which  that 
tastrument  is  Itself  subordinate.  And  It  Is 
at  the  point  of  llmltetlon  that  the  duty  of 
tbe  courts  begins.  We  may  not  consider  tbe 
wisdom  or  policy  of  any  law.  It  Is  for  us 
to  consider  only  those  questions  which  arise 
upon  challenge  of  an  act  of  the  Legislators 
as  to  excess  of  the  omstttotional  right 
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In  turning  to  the  OonstltotiOD.  we  find 
It  written  that  "We  the  people"  declare  that 
"all  men  are  by  nature  free  and  equal,  and 
have  certain  Inallenahle  rights,  among  which 
are  those  of  enjoying  and  defending  life 
and  liberty,"  etc  Such  ia  the  primal  dec- 
laration of  the  instrument,  and  not  only 
was  it  selected  to  lead  all  the  other  pro- 
visions thei-eof,  but  It  was  Intended  to  give 
character  to  each  ftnd  every  of  snch  provisions. 
Stated  otherwise,  the  Declaration  served  not 
only  to  make  announcement  of  the  flaming 
sentiment  which  dominated  the  hour  in 
which  It  was  pat  forth,  but  it  heralded  the 
adoi»tion  of  that  sentiment  aa  the  corner 
stone  of  our  constitutional  form  of  govern- 
ment. Impressed  with  this  thought.  It  la  not 
possible  for  me  to  aay>  as  It  must  be  said 
in  order  that  the  legislative  act  now  before 
UB  may  be  sustained,  that  within  the  con- 
templation of  those  delegated  citizens  who 
firamed  the  instrument,  and  of  the  people 
who  ratified  It  at  the  polls,  such  primal 
declaration  should  be  subject  to  future  inter- 
pretation aa  no  denial  of  legislative  right  to 
make  dlstingulshment  between  the  citizens 
of  the  state  In  respect  of  their  rights  as 
citizens.  And  I  have  studied  the  instrument 
with  senile  degree  of  assiduity,  and  I  find 
therein  no  expressed  word,  nor  does  there 
arise  therefrom  any  suggested  thought,  upon 
which  reliance  may  be  placed  for  such  in- 
terpretation. On  the  other  hand,  and  In 
direct  line  with  the  primal  dedaratloD,  there 
Is  to  be  found  the  provision  upon  which  the 
demurrer  in  this  suit  was  predicated,  that 
'*the  General  Assranbly  shall  not  grant  to 
any  citizen,  or  class  of  citizens,  privileges 
or  immunities  which  upon  the  same  terms 
shall  not  equally  belong  to  all  citizens." 
And,  turning  over  the  page,  this  also  is 
joined  upon  the  Legislature:  "Where  a  gen- 
ial law  can  be  made  applicable  all  laws 
shall  be  general  and  of  uniform  operation 
throughout  the  state."  What  I  contend  for, 
stated  in  a  sentence,  Is  this :  That  in  virtue 
of  the  provisions  of  the  Constitution,  adopted 
long  before  the  War  of  the  Rebellion,  there 
is  conferred  upon  and  guarantied  to  every 
citizen  the  right,  political  In  its  nature,  to 
compete  on  equal  terms  with  every  other 
citizen  for  any  office  or  employment  created 
for  the  benefit  of  the  state.  As  a  necessary 
corollary,  I  declare  for  the  impotency  of 
every  legislative  act  whereby  It  Is  sought 
to  abridge  or  work  inequality  In  such  right; 
and  in  so  declaring  I  do  no  more  than  to 
announce  my  belief  in  and  adherence  to  the 
doctrine  to  which  this  court  has  heretofore 
stood  committed.  Said  Cole,  J.,  in  writing 
the  opinion  in  Clark  v.  Board,  etc-,  24  Iowa. 
266:  "In  view  of  the  principle  of  equal 
rights  to  all.  upon  which  our  government 
is  founded.  It  would  seem  necessary.  In  order 
to  Justify  a  denial  of  such  equality  of  right ' 
to  any  one,  that  some  express  sovereign 
authority  tor  such  denial  should  be  shown." 
The  case  was  one  arising  under  the  clause 


of  the  Constltatlon  which  declare  that  pn> 
vision  shall  be  made  "Ux  the  education  of 
all  the  youths  of  the  state  through  a  q^tou 
of  common  schools."  It  appears  that  an 
attempt  had  been  made  to  require  all  colored 
chlldroi  to  attaid  a  sdiool  separate  troni 
that  provided  for  the  attendance  of  vhite 
children,  and  the  right  so  to  do  waa  daiie«i 
upon  constltntional  grounds.  The  opinion 
proceeds:  "All  the  youths  are  equal  before 
the  law.  and  there  is  do  discretion  vested 
in  the  board  of  directors,  or  elseichere,  to 
interfere  with  or  disturb  that  equality." 
The  italics  are  mine.  So,  to,  this  was  said 
In  the  course  of  the  opinion  in  State  v. 
Garbroskl,  111  Iowa.  493,  82  N.  W.  039,  5C 
L.  R.  A.  570.  82  Am.  St  Rep.  524:  "Equality 
in  right,  privily,  burdens,  and  protecUun 
is  the  thought  running  through  the  Consti- 
tution and  laws  of  the  state;  and  an  act 
intentionally  and  necessarily  creating  in- 
equality therein,  based  on  no  reason  sug- 
gested by  necessity  or  difference  in  condition 
or  circumstences,  is  opposed  to  the  spirit 
of  free  government,  and  expressly  prohihite<l 
by  the  Constitution."  And  again:  "The  Con- 
stitution aims  at  equality  of  rights,  priv- 
ileges, and  capacities,  and  the  state  has  nn 
favors  to  bestow,  except  such  as,  from  the 
natiu?e  of  the  case  cannot  be  possessed  and 
enjoyed  by  all." 

Of  course,  I  do  not  wish  to  be  nndo-stoo<l 
as  in  any  sense  making  denial  of  the  doctrine 
that  for  the  purposes  of  Sclent  and  beneficial 
legislation,  the  lawmaking  power  may,  whwe 
necessary,  divide  the  subjects  upon  whidt 
such  legislation  is  intended  to  operate  Into 
classes.  Nor  do  I  deny  but  that  in  many 
cases,  where  the  peculiar  relatlma  or  drcmu- 
stances  suggest  the  neceesi^  or  pn^riety 
thereof,  the  General  Assembly  may  so  legis- 
late, either  specially  or  generally,  that  a  priv 
liege  shall  result  to  individuals  or  to  a  class  of 
individuals.  Indeed,  the  v^y  langoage  of  the 
Constitution  contemplates  that  In  proper  cases 
such  may  be  done.  But  It  remains  to  be 
said  that  this  power  Is  confined  In  its  oper- 
ation to  matters  solely  nonpolitical;  tor  In- 
stance, such  matters  aa  are  Incident  to  sodal 
or  Industrial  life,  or  which  have  rtiation 
in  some  form  to  the  exercise  of  pn^erty 
rights.  In  no  case  has  It  ever  been  right- 
fully extended,  nor  can  It  ever  be  wUle 
the  Constitution  lasts,  to  those  tilings  the 
subject-matter  whereof  is  by  nature  political. 

which  inhere  In  the  essmitlal  fact  of 
citizenship.  And  It  Is  to  be  (ribeerved  that 
the  power  as  thus  conceded  to  exist  can 
only  be  exwcised  upon  amne  uvwrent  reasoo 
suggested  by  necessity.  "All  tbe  anthorities 
agree  that  the  distinction  in  dividing  may 
not  be  arbitrary,  and  must  be  baaed  en 
dUfeceucee  which  are  ai^arent  and  reasoo- 
able."  State  v.  Garbr(»kl,  supra.  "Privi- 
leges may  be  granted  to  particular  Individ- 
uals when  by  so  doing  the  rights  of  otha> 
are  not  Interfered  with;  but  every  one  has 
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the  right  to  demand  that  he  be  governed 
by  general  mlee,  and  a  Bpe<^l  statute,  which 
slngleB  bl8  case  out  to  be  regulated  by  dif- 
ferent laws  from  those  that  are  applied  In 
all  similar  cases,  would  not  be  legitimate 
l^^atim,  but  would  be  such  an  arbitrary 
mandate  as  Is  not  within  the  province  of 
free  goTenunent  Those  who  make  the  laws 
are  to  govern  by  promulgated  established 
laws,  not  to  be  varied  In  particular  cases, 
but  to  have  one  rule  for  the  rich  and  poor 
— for  the  favorite  at  court  and  the  country- 
man at  the  plow."  "  Gooley  on  Oonst.  LIm. 
<«th  Ed.)  S  482.  "Every  partial  or  private 
law,  which  directly  proposes  to  destroy  or 
affect  Individual  rights,  or  does  the  same 
thing  by  restricting  the  privileges  of  certain 
classes  of  dtlzens,  and  not  all  others,  when 
there  Is  no  public  necessity  for  such  dis- 
crimination, is  unconstitutional  and  void." 
State  V.  Goodwill,  38  W.  Va.  179,  10  S.  E. 
285,  e  L.  R.  A.  623,  25  Am.  St  Rep.  863; 
Sutton  V.  State,  06  Tenn.  696,  S6  S.  W.  697, 
33  L.  B.  A.  589 ;  Railway  v.  Bills,  165  U.  8. 
150,  17  Sup.  Ct  255,  41  L.  Bd.  666. 

It  win  be  observed,  upon  reading,  that  the 
opinion  of  the  majority  is  made  to  turn  up- 
on the  proposition  that  Incident  to  citizen- 
ship there  Is  no  inherent  right  to  hold  office, 
either  by  election  or  appointment;  and  the 
conclnslon  Is  that,  there  being  no  right,  and 
hence  no  privily,  there  can  be  no  invasion 
of  the  constitutional  guaranty  by  providing 
in  sncii  matters  through  the  medium  of  leg- 
islative flat  that  one  class  of  citizens 
may  properly  be  subordinated  to  another 
class  of  dtlzens.  As  applied  to  this  case 
the  argument  Is  wholly  misplaced,  and  this 
I  will  proceed  to  demonstrate.  To  begin 
with,  I  deny  that  the  case  presents  any  ques- 
tion aa  of  the  right  to  hold  office  or  to  be 
S^ven  employment  I  grant  freely  and  fully, 
tbat  as  applied  to  a  particnlar  citizen  there 
is  no  Inherent  right  to  hold  a  particular 
office  or  to  bare  a  particular  employment 
Aocordlngly  It  cannot  be  aald  that  one  Is 
denied  a  constitutional  privilege  if,  under 
the  particnlar  drcnmitances  of  hla  case,  he 
is  not  permitted  to  enter  upon  the  duties  and 
to  enjoy  the  emoluments  of  such  office  or 
employment  This  i»  because — and  I  quote 
with  approval  the  language  of  the  Chief 
Justice — "a  public  office  has  In  it  no  el^ent 
of  property,  but  It  Is  rather  a  personal  pub- 
lic truBt,  created  for  the  benefit  of  the  state, 
and  not  for  the  benefit  of  the  Individual 
dtizens  thereof."  The  authorities  dted  In 
the  majority  opinion  abundantly  support  the 
conclnslon  thus  reached.  Restated  in  an- 
other fbrm,  it  Is  my  contention  that  there  Is 
so  power  In  the  Legislature  to  compel  the 
people  of  the  state  to  make  choice  of  their  of- 
ficers and  employes  from  one  class  of  citizens 
to  the  exclusion  of  another  class,  or  all  other 
classes ;  and  It  can  make  no  difference  wheth- 
er the  matter  of  choice  is  to  be  determined 
b7  a  direct  vote  of  the  people  or  through 
an  instmmentalily  which  has  been  provided 


for  that  purpose^  It  Is  in  no  weDm  dw)ga- 
tory  to  the  position  tbat  I  occupy  to  make 
the  further  admission  that  the  state  may, 
when  deemed  necessary  for  the  good  of  the 
service,  prescribe  reasonable  qualifications 
for  an  office  m  employment,  as,  for  Instance, 
In  the  matter  of  age,  physical  condition, 
learning,  etc.,  all  such  as  related,  not  to  the 
matt»  of  right;  but  to  the  question  of  per- 
sonal fitness  or  competency.  And,  further, 
there  Is  nothing  In  my  position  which  con- 
aictfi  in  any  way  with  the  doctrine  that  the 
state  may  exercise  the  same  freedtun  In 
making  the  choice  of  Its  servants  and  em- 
ployes as  belongs  to  an  Individual.  As  to 
this,  If  the  office  be  elective,  the  people  may 
choose  by  majority  vote  any  one  of  the  can- 
didates. If  an  appointive  office  or  employ- 
ment the  appointing  power  may  look  over 
the  field  and  freely  make  diolce  therefrom. 
And  no  one  of  the  candidates  may  be  beard 
to  complain  that  the  citizen  on  bis  right  or 
left  having  an  equal  right  with  himself,  was 
selected  as  the  one  to  fill  the  place.  It  la 
quite  a  dUferent  thing  to  say,  however,  tbat 
the  ap[>olntIng  power  must — not  may — ar- 
bitrarily, and  based  alone  upon  some  past 
conslderati<Hi,  arrange  the  candidates  for  ap- 
polntmoit  or  empli^ment,  each  confessedly 
competent,  in  two  ranks.  Kn&  that  no  one 
from  the  rear  rank  shall  be  selected  while 
any  remains  to  be  chosen  trom  the  front 
rank.  Who  Is  Ibere  who  needs  argnmoit 
to  help  blm  reach  the  conduslon  that  in  snCh 
case  the  dtlzen  candidates  do  not  stand  upon 
an  equal  footing,  and  that  a  spedal  ^Ivllege 
is  granted  to  those  who  occupy  positlonB  in 
tlie  front  rank  over  those  who  are  forced  to 
stand  behind.  Plainly  enough,  as  it  seems 
to  me,  there  arises  out  of  such  a  situation 
no  qnesUon  of  Inherent  or  vested  rights  to 
hold  onto  an  office  or  onployment  or  to  be 
Inducted  into  an  office  or  emplf^ment 

The  field  of  the  question  with  whldt  we 
have  to  deal  lies  back  of  all  that  It  is 
whether  dtlzens  generally — granting  the  mat- 
ter of  competency — shall  have  the  right  to 
present  themselves  upon  equal  footing  one 
with  another  for  any  office  or  employment 
arlriiV  under  the  Constitution.  It  Is  to  the 
existence  of  such  constitutional  right  that  I 
commit  myself,  and  in  defense  of  which  I 
declare  for  the  utter  futility  of  any  ^ort  on 
the  part  of  the  L^slature  to  take  It  away. 
In  the  relation  between  the  state  and  the 
citizen  this  right  stands  as  the  counterpart 
of  that  right  whldi  tiie  fbrmer  baa  to  call 
to  Its  aid  and  service  every  dtlzen,  and 
tills  wltiiont  reference  to  rank  or  any  matter 
based  upon  past  consideration,  but  having 
in  view  present  conditions  and  needs  alone. 
Moreover,  If  legislative  power  to  grant  privi- 
leges in  charader  as  proposed  by  the  Instant 
act  were  to  be  admitted,  thai  it  must  follow 
of  necessitr  that  the  sufficiency  of  the  con- 
sideration necessary  to  support  each  a  privi- 
lege Is  detnmlnable  alone  from  tiie  ss- 
presslon  of  the  l^islattve  will;  and  this 
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must  be  true  becanHe,  In  sncb  Tfew.  tbe 
ConstltDtkm  Is  ullmt  upon  tbe  sabject  Ac- 
cordingly we  might  be  compelled  to  support 
an  act.  If  inreaented,  providing  tbat  no  black 
man  riioold  be  considered  for  appointment 
wblle  tbere  remained  wblte  men  willing  to 
aerre  tbe  state.  We  would  be  comiwlled  to 
mnaln  silent  In  tbe  face  of  an  act  prorldli^E 
Uiat  8  preference  abonld  be  given  In  all  cases 
to  graduates  of  tbe  State  University,  or  to 
citizens  bom  wlttaln  tbe  state,  or  to  tbose 
who  own  property  np  to  a  certain  fixed 
value,  or  to  those  who  beloi^  to  some  fra- 
t«mal  organization  or  religions  sect  I  ad- 
mit tbe  improbability  of  snch  extreme  legis- 
lation. That  is  not  tbe  question ;  but  rather, 
wonid  It  be  possible?  To  again  tram  np  In  a 
seDtence,  it  Is  the  l^slative  right  to  enter 
such  field  and  assume  to  act  therein  tbat  I 
deny ;  and  I  deny,  not  only  because  the  Con- 
stitution in  express  terms  forbids  that  such 
shall  be  done,  but  because  It  would  be  In- 
imical to  every  propw  notion  of  free  govern- 
ment among  men — a  govommoit  having  for 
its  cardinal  doctrine  that  as  to  everything 
having  relationship  to  tdtisenship  tbere  shall 
be  equal  rights  for  all  and  special  privUeges 
to  none. 

Again,  it  Is  said  In  tbe  course  of  tbe  argu- 
ment of  the  majority  opinion  that  **the  right 
to  hold  office  can  be  no  more  a  natural  and 
a  personal  right,  nor  more  sacred,  than  the 
right  of  sufl^age,  and  it  Is  the  general  hold- 
ing of  the  courts  that  the  right  of  suffrage 
is  not  a  natural  and  personal  right,  but  a 
political  right"  As  already  stated,  I  deny 
that  the  question  at  issue  is  In  any  wise  re- 
lated to  the  right  to  hold  office;  but,  If  It 
were,  there  Is  no  force  in  tbe  argument  as 
thus  made.  Indeed,  this  Is  Irrefutably  shown 
by  what  Immediately  follows  in  tbe  opinion: 
"It  [the  right  of  suffrage]  owes  its  existence 
to  tbe  constitution  of  civil  government,  and 
not  to  ttie  personality  of  the  Individual." 
And  again:  "It  Is  a  right  which  Is  confer- 
red, withheld,  or  limited  at  the  pleasure  of 
the  people,  acting  In  their  sovereign  capacity." 
It  will  be  observed  that  here  an  appeal  is 
made  to  the  power  of  the  sovereign  peopla 
I  do  not  find  it  necessary,  even  If  I  had  tbe 
disposition,  to  question  the  power  of  the 
people,  speaking  directly  upon  matters  of 
government,  to  either  grant  or  withhold 
privileges ;  and  I  am  willing  to  concede  that 
by  vote  of  tbe  people  the  right  to  grant  or 
withhold  prlvil^es  may  be  del^ated  to  the 
Legislature.  But  we  are  not  dealing  with 
the  powers  of  the  sovereign  people.  It  is  not 
a  question  whether  there  was  power  In  the 
people  to  put  into  the  Instrument,  to  stand 
as  fundamental  law  of  the  state,  a  provision 
that  only  male  citizens  should  exercise  the 
right  of  suffrage.  We  are  dealing  here  with 
a  question  of  legislative  power,  and  the  limi- 
tations which  the  people  themselves  have 
put  thereon.  It  Is  as  If  by  the  Constitution 
tbe  right  of  suffrage  was  declared  simply  to 
be  an  incident  of  citizenship;  tbat  is,  for 


Instance,  as  though  the  word  **male^  did  not 
appear  In  the  instrument  In  tbe  fiaoe  of 
soch  a  provision,  and  eQ>ecIaUy  conceding, 
as  our  previous  boldii^  do,  that  wamea  are 
citizens,  could  any  one  be  found  to  declare 
for  the  validly  of  an  iwt  ttf  the  Legtslature 
providing  that  only  males  sbouM  «x»cise  tbe 
right  of  snffraget  Or  tbat  <mly  white  men 
should  vote?  Cbr  tbat  only  those  who  had 
served  In  tbe  army  or  navy  should  vote? 

That  my  position  has  abundant  sopport 
In  the  authorities  will  be  made  plain  by 
consulting  the  cases  that  I  shall  cite.  I 
have  already  referred  to  tbe  case  of  Clark 
V.  Board.  Let  me  add  that  it  Is  quite  evi- 
dent to  my  mind  tbat  It  did  not  occur  to 
counsel  who  presented  the  case,  or  to  the 
learned  Judge  who  wrote  the  opinion  that 
inasmuch  as  tbere  was  no  absolute  rl^t 
on  the  part  of  children,  black  or  wblte^  to 
noetn  an  education  at  the  bands  of  the 
state,  a  resntt  dlrectiy  tbe  opposite  from 
tbat  readied  was  dictated  1^  ttw  lecord. 
State  T.  Oarbroskl,  supra,  was  one  arising 
upon  sectkm  1847  of  tbe  Code,  whldi  pro- 
Tides,  In  substance,  that  peddlers  than  pay 
a  county  tax;  but  "nothing  In  ttils  section 
shall  be  held  to  apply  *  *  *  to  pmons 
vfao  have  semd  In  die  Union  army  or 
navy,**  etc.  It  was  sought  by  Uw  defoidant 
to  take  bis  case  out  of  tl»  operation  of  the 
constitutional  provision  by  aiaklng  claim 
that  the  drcumatances  warranted  tbe  claa- 
Blflcation  and  i^vUege  or  Immonlty-  The 
court  refused  to  adopt  that  Tlew,  and  it 
WAS  said :  "The  classlflcatlon  bete  att«npt- 
ed  rests  solely  on  a  past  and  completed 
transaction,  having  no  relation  to  fhm  par^ 
ticular  legislation  enacted.  All  dtiaeiia  axe 
divided  [by  the  act]  Into  two  classes — thoas 
who  served  In  tbe  army  and  navy  85  years 
ago,  and  all  those  who  did  not  True,  as 
suggested,  the  Toterans  came  from  no  par- 
ticular class;  but  tbe  trouble  with  this  statute 
Is  tbat  it  attonpts  to  make  of  than  a  class 
In  legislation.  In  the  <4)eratIoa  of  whidi 
tbere  can  be  no  substantial  dlstlnetlf»  be- 
tween them  and  others.  In  present  condi- 
tione  and  drcumstances  tbere  are  no  differ- 
ences between  them.  In  tbelr  rdaUon  to 
sodety  and  the  administration  of  the  law, 
and  other  dtizens  of  the  state.**  State  v. 
Whitcom  (Wis.)  99  N.  W.  468,  which  case 
Is  put  aside  by  the  majority  opinion  as  not 
In  point  was  an  action  Involving  tbe  con- 
struction of  a  statute  exempting  ex-soldlo^ 
from  payment  of  a  tax.  The  statute  was 
condemned,  and  in  the  opinion  I  find  this 
language :  "No  one  denies  tha,t  to  tbose  who 
sacrificed  their  comfort  and  often  their 
health  and  vigor,  to  the  public,  tbere  is  a 
legitimate  and  proper  feeling  of  gratitude 
from  the  entire  community,  which  each 
member  thereof  should  appreciate;  but  this 
does  not  answer  the  question  whether  by 
Constitutions  enacted  half  a  century  or  more 
ago  there  was  conferred  upon  agents  of  the 
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pnUfo— tiie  L^lBlatiin— ftufhoxfty  to  eoAn 
tbia  gntltiide  Into  all  fwms  at  favor,  wbetti- 
er  by  direct  donation  or  by  exemption  fnnn 
ttke  dntles  and  burdens  rastlnK  upon  otber 
cltlsens  after  these  men  bad  returned  from 
tbelr  military  service  and  again  become  as 
th^  were  before  part  of  ttie  mass  of  dtlsen- 
slilp."  And  It  la  said  argoendo  that  "for 
tiie  parpoae  of  performing  woiic  fw  a  govem- 
mc^nt  the  ez-soldler  atands  opon  no  different 
footing  from  the  clTllIan."  See,  also,  the 
following  cases.  In  which  was  InvolTed  the 
fiaesMon  presented  by  the  OarbroskI  Case: 
State  T.  Sbedrol  (Yt)  54  AU.  1081,  68  L.  R 
A.  179;  ESx  parte  J<»ie8,  88  Tex.  Cr.  R,  482, 
-43  S.  W.  513 ;  Com.  T.  Snyder,  182  Pa.  680, 
38  Atl.  S56. 

Reference  Is  made  In  the  majorttr  opinion 
to  the  case  of  Brown  t.  BiiBsell,  166  MaB& 
14,  43  N.  E.  lOOSi  I  do  not  agree  with  the 
Chief  Justice  as  to  the  effect  of  the  holding 
In  that  casei  The  question  there  presented 
was  as  follows:  "Can  the  L^slature  con- 
stitutionally provide  that  certain  public  offi- 
ces and  employments  which  It  has  created 
shall  be  filled  by  veterans  In  preferment  to 
all  other  persons,  whether  the  veterans  are 
or  are  not  found  or  thought  to  be  actoally 
qualified  to  perform  the  duties  of  the  offices 
and  employments  by  some  Impartial  officer 
or  board  charged  with  some  public  duty  in 
making  the  appointments?"  And  the  court 
said :  "Public  offices  are  created  for  the 
purpose  of  effecting  the  ends  for  which 
government  has  been  Instituted,  which  are 
the  common  good,  and  not  for  the  profit, 
honor,  or  private  Interest  of  any  one  man, 
family,  or  class  of  men.  In  our  form  of 
government  It  Is  fundamental  that  public 
ofilces  are  a  public  trust,  and  that  the  pmon 
to  be  appointed  should  be  selected  solely 
with  a  view  to  the  public  welfare.  •  ♦  ♦ 
We  are  of  opinion  that  [the  statutes],  so 
far  as  they  purport  absolutely  to  give  to 
veterans  particular  and  exclusive  prlvil^ea 
distinct  from  those  of  the  community  In 
obtaining  public  office,  cannot  be  upheld  as 
enactments  within  the  constitutional  power 
of  the  Oeneral  Court"  Subsequent  to  the 
filing  of  the  opinion  In  Brown  t.  Russell,  the 
Legislature  took  the  opinion  of  the  justices 
of  the  Supreme  Court  upon  the  quMtlon  of 
the  constitutionality  of  the  civil  service  law 
and  rules  of  that  state  creating  a  preference 
In  favor  of  veterans  In  the  labor  service  of 
the  state.  Four  of  the  Justices  certified  that 
such  might  be  done,  and  three  certified  that 
it  could  not  be.  I  cannot  within  reasonable 
limits  discuss  the  questions  presented  to  the 
conrt  or  the  reasoning  of  the  answoa  made. 
The  opinions  will  be  found  In  166  Mass.  688, 
44  N.  E.  625,  84  li.  B.  A.  58. 

The  case  of  E}van8Vll]e  v.  State  <Ind.)  21 
N.  E.  267,  4  L.  R,  A.  93,  on  principle.  Is  in 
point  The  legislative  act  there  under  con- 
alderatlmi  provided  that  eligibility  for  ap- 
p<^tniflnt  to  the  board  of  eommlaalonani 


on  Are  and  police  sbould  be  based  on  five 
years*  residence  In  tin  cltjr.  Accordingly 
there  were  two  classes,  those  who  bad  been 
residento  five  years  and  those  who  had  not; 
and  as  to  this  It  was  said:  "To  the  first 
class,  privileges  and  Immunities  are  granted 
which  upon  the  rame  terms  do  not  equally 
belong  to  the  second  class."  It  will  be  ob- 
served that  the  case  differs  from  the  Instant 
case  only  Id  the  fact  that  there  the  privilege 
granted  was  without  qualification,  while  here 
it  Is  made  dependent  only  upon  the  fact  that 
an  ex-Boldler  presents  himself  for  the  office 
or  emplojrment  In  question.  It  Is  to  be  re- 
marked that  It  did  not  occur  to  the  Indiana 
court  that  the  classification  attempted  could 
be  Justified  on  the  ground  that  no  one  bad 
a  natural  or  personal  right  to  hold  office. 
The  legislative  act  there  In  question  also 
classified  the  citizens  of  the  city  as  to  the 
positions  and  employments  on  the  police 
force  and  in  the  fire  department  by  requir- 
ing that  all  officers  and  employes  be  selected 
from  the  two  leading  political  [tarties  found 
in  the  dty.  As  to  this  the  court  says :  "It 
is  well  known  that  members  of  probably 
a  half  dozen  political  parties  reside  In  the 
city,  and  that  a  large  number  of  citizens 
reside  therein  who  belong  to  no  political 
party.  All  such  are  disqualified.  If  it  was 
competent  to  require  as  a  test  •  •  * 
membership  In  a  political  party  or  organiza- 
tion. It  Is  difficult  to  understand  why  a  re- 
ligious or  any  other  test  may  not  be  made." 
Add  It  was  held  that  the  act  contravened 
not  only  the  spirit  but  the  letter  of  the  Con- 
stitution. See,  also.  State  v.  Denny  (Ind.) 
21  N.  B.  274,  4  L.  B.  A.  65.  That  was  an 
action  brought  to  test  the  constitutionality 
of  an  act  similar  to  the  one  involved  In  the 
Evansvllle  Case,  supra,  and  the  same  con- 
clusion was  reached.  In  the  course  of  the 
opinion  It  was  said  that  "the  right  to  bold 
public  office  Is  a  right  which  belongs  alllie 
to  every  voter  residing  within  the  political 
division  of  the  state  from  which  such  officer 
Is  chosen,  unless  otherwise  provided  by  the 
Constitution."  I  assume  tiiat  It  was  not 
within  the  Intended  meaning  of  the  language 
used  by  the  court  that  any  particular  voter 
had  any  personal  or  natural  right  to  any 
particular  office,  but  rather  that  he  had  the 
right  common  to  all  others  to  present  him- 
self as  an  applicant  for  any  office  to  whlt^ 
he  chose  to  aspire. 

Of  another  class,  but  Involving  tiie  same 
principle,  is  the  case  of  FIske  v.  People,  188 
III.  206,  58  N.  B.  086,  52  L.  R.  A  291.  In 
that  case  the  court  considered  an  ordinance 
of  the  of  Chicago  which  undertook  to 
provide  for  a  pr^erwce  In  favor  of  union 
labor,  to  connection  with  all  work  to  be 
done  under  contracto  with  the  city,  and  It 
was  held  that  under  the  Constitution  of 
that  state— similar  to  Ito  provlMons  to  ours — 
the  ordinance  was  void.  See.  also,  Adams 
T.  Breoan.  177  UI.  194,  62  N.  B.  814,  43  U  B. 
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A.  718,  68  Am.  St  Rep.  222.  and  Holden 
Alton,  179  m  818.  63  N.  B.  556;  Mod  T. 
People,  1S7  111.  587,  58  N.  &.  616,  52  U  B.  A. 
287.  79  Am.  St.  Rep.  28&  In  the  caw  of 
Van  Harllngen  t.  Doyle  (Oal.)  86  Pac  44^ 
64  L.  R.  A.  771,  tiie  court  considered  an  act 
of  the  Legislature  forbidding  boards  of  sn- 
perrlBors  from  publishing  offldal  matter  in 
a  newspaper  which  had  not  been  established 
in  the  county  one  year.  There,  too,  the  con- 
stitutional provision  was  the  same  as  ours, 
and  the  act  was  held  to  be  void.  The  court 
said  :  "The  act  confers  particular  privileges 
upon  certain  publishers,  and  imposes  pecul- 
iar disabilities  and  buidensome  conditions 
on  other  publishers,  all  of  whom  stand  in 
the  same  relation  to  the  law.  It  is  not 
within  the  power  of  the  Legislature  to  evade 
the  operation  of  the  constitutional  provl- 
Bious  by  creating  an  arbitrary  and  unnatural 
distinction  between  persons  thus  related  to 
the  law."  I  cannot  undertake  to  carry 
further  my  diacnsslon  of  the  cases.  The 
following,  among  others  that  might  be  cited, 
will  be  found  to  lend  support,  In  principle 
at  least,  to  my  position:  Johnson  v.  Good- 
year, 127  Cal.  4,  69  Pac.  304,  47  L.  R.  A. 
338,  78  Am.  St  Rep.  17 ;  Blake  v.  McClung, 
172  tJ.  S.  239,  19  Sup.  Ct.  166.  48  L.  Ed. 
482;  State  v.  Ins.  Com'rs.  37  Fla.  564,  20 
South.  772.  38  L.  R.  A.  288;  Maynard  r. 
Association,  92  Fed.  436.  34  G.  C.  A.  438; 
In  re  Keymer,  89  Hun.  292,  36  N.  T.  Supp. 
161;  In  re  Dorsey,  7  Port.  293;  Luman  v. 
Httcblns  (Md.)  44  Ati.  1051.  46  L.  R.  A.  393; 
State  V.  Washburn,  167  Mo.  680,  67  S.  W. 
592,  90  Am.  St  Rep.  430;  Harmon  v.  State. 
66  Ohio  St.  249,  64  N.  E.  117,  58  L.  R,  A.  618. 

I  desire  now  to  take  brief  note  of  the 
cases  cited  In  the  majority  opinion,  and  con- 
sider how  far  my  position  Is  opposed  by 
them.  If  I  have  read  them  aright  no  one 
of  them  Is  authority  for  the  conclusion  in 
support  of  which  they  are  cited.  State  v. 
Miller  (Minn.)  68  N.  W.  732,  may  serve  for 
a  precedent  but  it  Is  not  an  authority.  The 
opinion  occupies  but  a  few  lines,  and  con- 
eists  of  a  bare  statement  to  tbe  effect  that 
a  law  giving  preference  to  ex-soldiers  in 
matters  of  public  office  or  employment  is  not 
violative  of  the  Constitution.  There  Is  no 
reasoning,  nor  Is  there  citation  of  authority. 
Th'i  court  contents  itself  by  merely  saying 
that  **the  county  attorney  states  that  he 
was  directed  by  the  county  board  to  take 
the  appeal.  •  •  •  but  he  suggests  no 
reason  why  the  act  Is  unconstitutional.  On 
the  contrary,  be  admits  that  similar  statutes 
have  been  held  valid  In  other  states.  No 
provision  of  the  Constitution  occurs  to  us 
with  which  the  act  conflicts."  The  case  relied 
upon  as  the  leading  one  of  In  re  Wortman 
(Sup.)  2  N.  T.  Supp.  324.  Without  stopphig 
to  discuss  the  weight  that  should  be  accord- 
ed the  decision  of  an  Intermediate  court 
my  reading  persuades  me  that  tbe  case  la 
not  an  aathorlty  on  tba  question  here  in- 


TttlTed.  Hie  Isvs  of  Vew  Toik  provided 
for  a  preference  to  veterans  in  tbe  matter 
of  ai^intmenta  under  tbe  vMl  ««vlee  law* 
of  the  statflL  Wortman,  a  veteran,  bron^ 
this  action — a  proceeding  for  mandamn*— 
to  compel  bia  eppt^tment  to  die  office  of 
street  bupector  In  the  et^  of  Buffalo.  The 
application  waa  defended  against  upon  aerei^ 
al  grounds,  but  the  only  one  haTlns  any 
pertinency  here  was  that  the  laws  providing 
for  preference  were  in  conflict  wltb  mction 
1  of  the  fourteenth  amendment  to  the  fed- 
eral Constitution.   That  section  prohibits 
the  state  from  making  or  enforcing  "any 
law  which  shall  abridge  the  privlleees  or 
Immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  dne  process 
of  law.  nor  deny  to  any  person  within  Its 
Jurisdiction   the  equal   protection   of  the 
laws."    The  court  undoubtedly  had  in  tnind 
tbe  thought  which  Is  given  expression  t<) 
in  the  majority  opinion  In  the  instant  case, 
that  "the  privilegeB  and  Immunities  here 
[in  the  fourteenth  amendment]  protected  are 
those  of  citizens  of  the  United  States,  as 
dtetingulshed  from  the  citizens  of  a  state, 
and  the  fourteenth  amendment  deals  only 
with  tbe  righta  of  citizens  of  tbe  United 
States  as  such."   This  I  take  to  be  the  situa- 
tion, because  the  court  after  quoting  the 
fourteenth  amendment  proceeds  to  say  that 
the  only  provision  thereof  which  by  any 
possibility  could  be  relied  upon  was  tbe 
last  "nor  deny   •   *   •   the  equal  protec- 
tion of  the  laws."   And  it  is  then  declared 
that  the  giving  of  a  preference  to  reteran 
soldiers  cannot  be  considered  as  a  denial 
of  equal  protection.    It  Is  true  that  some 
language  is  used  from  which  it  may  be  in- 
ferred that  the  court  undertook  to  write 
it  down  that  no  constitutional  provisioD 
existed  anywhere  to  which  the  law  in  ques- 
tion was  vulnerable.   But  I  think  it  fair 
to  say  that  the  loose  and  nngnarded  ex- 
pressions found  In  the  opinion  ought  to  be 
given  weight  only  ae  tbe  same  tend  to  a 
determination  of  the  question  the  court 
had  before  it  for  decision.   I  have  not  gone 
to  the  Reports  to  ascertain  in  what  If  any. 
cases  the  Wortman  Case  has  been  relied  oa 
as  an  authority.   As  to  the  other  cases  from 
the  New  York  courts  dted  in  the  majorfty 
opinion,  it  is  to  be  said  of  each  that  they 
were  decided  In  accordance  with  a  constitu- 
tional provision  of  that  state  declaring  for 
a  preference  to  veterans.   Accordingly  they 
have  no  value  as  anthOTlties  here.  Tbe 
Kansas  case,  aa  pointed  out  by  the  Gfaitf 
Justice,  waa  decided  under  a  Conatitntloii 
differing  from  ours.   In  no  one  of  the  remain- 
ing cases  was  any  constitutional  qnestlon 
raised  or  attempted  to  be  decided. 

In  my  judgment  the  cases  of  HcGormlek 
T.  RuBch,  15  Iowa,  127,  83  Am.  Dec.  4ffL 
and  Hannahs  v.  Felt  15  Iowa,  14L,  do  not 
lend  any  atrenstb  to  tho  majoiltj  vlaw. 
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In  the  former  ao  more  was  Involved  than 
the  power  of  the  L^lslatare  to  add  to 
causes  which  might  be  assigned  for  the  con- 
tinuance of  an  action  the  fact  that  the  de- 
fendant was  absent  In  the  military  service 
of  the  general  govemmeut.  As  the  opera- 
tion of  the  act  was  uniform,  it  was  heJd 
that  It  was  not  assailable  on  constltntlonal 
grounds.  My  reading  of  the  opinion  In 
Hannahs  v.  Felt  does  not  disclose  tbat  the 
constitutionality  of  the  act  there  drawn  In 
question  was  passed  upon  by  the  court 
Speaking  now  of  the  case  referred  to  by  the 
Chief  Justice  Involving  the  act  which  per- 
mitted citizens  of  the  state  in  the  military 
service  to  cast  their  votes  outside  of  the 
ntate.  I  shall  not  attempt  to  discuss  the 
question  of  the  validity  of  the  act,  nor  shall 
I  say  but  little  concerning  the  opinion  as 
written.  We  all  know  that  It  was  a  time 
of  dire  distress,  the  clouds  of  civil  war 
seemed  about  to  overwhelm  the  government, 
and  the  vote  of  every  loyal  cItlKen  was 
needed  to  enable  it  to  hold  up  its  hands. 
In  this  extremity  the  Legislature  passed 
the  act,  and  this  court  refused  to  condemn  it, 
'because  unable  to  place  its  finger  upon  the 
exact  language  of  the  Constitution  which 
was  clearly  and  palpably  violated.  The 
opinion  has  passed  into  history  as  an  ex- 
ample of  what  courage  can  Impel  even  the 
Judicial  officers  of  a  state  to  do  in  the  face 
of  an  internecine  struggle  threatening  dis- 
solution of  the  government  and  the  de- 
struction of  national  life.  I  doubt  If  It 
will  ever  come  to  be  regarded  as  a  sound 
exposition  of  constitutional  law. 

In  addition  to  what  X  have  said.  I  desira 
to  add  that  I  am  fully  persuaded  that  the 
Instant  act  Is  unconstitutional  upon  the 
further  ground  tbat  the  classification  at- 
tempted la  discriminative,  as  well  as  arbi- 
trary and  unreasonable.  I  have  already 
taken  so  much  time  that  I  can  justify  no 
more  than  a  mere  statement  of  the  point, 
and,  indeed.  It  would  seem  that  that  ought 
"to  be  sufflclent.  The  act  gives  a  preference 
-only  to  soldiers  of  the  War  of  the  Rebellion. 
It  la  well  known  that  we  have  In  our  midst 
a  remnant  of  the  soldiers  wbo  engaged  In 
the  War  with  Mexico,  and  we  have  an  army 
■of  men  who  followed  the  flag  in  the  more 
recent  War  with  Spain.  Now  if  service  In 
the  army  ot  navy  could  be  made  a  ground 
of  distinction  such  as  to  Justify  legislation 
granting  a  privilege  of  the  character  here 
intended,  upon  what  possible  theory  can 
there  be  constitutional  warrant  for  drawing 
a  line  between  the  men  who  fought  at  Vicks- 
burg  under  Grant  and  those  who  followed 
Roosevelt  up  San  Juan  Hill?  Certainly  no 
one  will  claim  that  the  one  army  was  more 
conspicuous  for  bravery  than  the  other. 
There  Is  a  diflTerence  in  the  fact  situation 
In  this:  that  the  service  in  the  one  war 
was  of  longer  duration  and  more  arduous 
In  character  than  the  other.  There  Is  the 
farther  difference  that  the  soldiers  of  the 


one  war  are  now  old  men,  while  In  the  mat- 
ter of  the  other  the  men  are  stiU  young  or 
in  middle  life.    But  out  of  such  consldera* 
tlons  can  arise  no  ground  upon  which  to 
plant  an  invasion  upon  constitutional  rights. 
The  soldier  of  18G1-65  la  no  more  a  citizen 
than  is  the  soldier  of  the  War  with  Mexico 
,  or  the  soldier  of  the  War  with  Spain.  From 
I  the  viewpoint  of  the  Constitution  they  are 
'  all  citizens,  and  it  Is  the  mandate  of  "The 
1  People,"  speaking  through  tbat  Instrument. 
.  that  there  shall  be  equal  rights  for  all  and 
>  special  privileges  to  none. 

I  am  authorized  to  say  tbat  Mr  Justice 
WEAVGB  concurs  In  the  omelusloiui  for 
wtaldi  I  contend 


TUTTLB  T.  IOWA  STATE  TRAVELING 
MEN'S  ASS'N. 
(Supreme  Court  of  Iowa.   Oct.  24,  1809.) 

1.  iNSinunOX— AcCIDBKTlR8nRA.NCi:-5UICIDa 
— EXTEBRAI.  AND  ACCIDENTAI.  MEANS. 

An  Insared*  who,  by  reason  of  an  Insane 
impulse  does  an  act  caunng  his  death,  the  death 
is  "through  and  by  external,  violent,  and  ac- 
cidental means,"  within  the  provlsionB  of  an 

accident  policj. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {8  1152-1161. 1185,  195U.] 

2.  Saicb  —  CoNTBAcr  or  iHsmAiroi  —  What 
Law  Govbbhs. 

An  accident  Insnrancs  association,  organ- 
ized under  the  laws  of  Iowa,  with  Its  principal 
place  of  business  there,  employed  no  agents,  but 
relied  on  the  good  offices  of  Its  members.  A 
member  induced  a  resident  in  Missouri  to  apply 
for  membeTBhip.  The  member  mailed  the  ap- 
plication, with  the  membership  fee,  at  a  post 
office  In  that  state  to  the  association  in  Iowa. 
A  certlBcftte  of  manbership  was  issued  and 
mailed  to  the  applicant  in  Missouri.  There  was 
nothing  to  indicate  that  the  certificate  was  to 
be  delivered  through  the  member.  The  by-laws 
of  the  association  provided  tbat  no  person 
should  be  considered  as  a  member  until  the  di- 
rectors had  accepted  the  utplication  and  a  cer* 
'  tificate  bad  I>een  issued.  Held  that,  though  the 
mem1}er  might  have  t>een  in  a  sense  the  agent 
of  the  association,  within  Rev.  St  Mo.  1889,  § 
0915,  providing  that  one  who  shall  receive  money 
from  others  to  be  transmitted  to  an  insurance 
association  for  a  iwlicy  shall  be  its  agent,  the 
association  had  implied  authority  to  use  the 
mails  in  delivering  the  certificate  to  the  ap- 
plicant, and  the  certificate  was  Issued  to  him 
when  executed  and  mailed,  making  it  an  Iowa 
.  contract,  so  as  to  relieve  the  association  from 
;  liability  in  case  of  the  suicide  of  tb<>  applicnnt, 
I  notwithstanding  Rev.  St.  Mo.  1889.  I  5855, 
I  which  declares  that  suicide  of  the  insured  shall 
'  be  no  defense  in  an  action  on  life  policies. 
S.  Same  —  Application  anu  Acceptance  — 
Completion  of  Contract. 
Where  the  application  for  accident  insur- 
ance did  not  allode  to  the  manner  of  raising 
the  sums  needed  to  pay  the  losses  which  mi^ht 
be  sustained,  but  provided  that  the  constitution 
end  by-laws  of  the  Insurer  should  be  the  basis 
of  the  membership  between  the  applicant  and 
injured,  the  applicant  did  not  propose  an  ab- 
solute indemnity,  but  only  such  an  Indconnity 
as  was  provided  by  the  articles  of  Incorpora- 
tion, and  a  membership  certificate  declarlnc  the 
applicant  a  member,  entitled  to  all  the  bene- 
fits accruing  therefrom  under  the  constitution 
and  by-laws  of  the  insurer,  did  not  propose  a 
new  contract 
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4.  SAin. 

Where  an  application  for  accident  inrar- 
ance  stipalated  tbat  tbe  applicant  sbonld  com- 
ply witb  the  requiremcats  of  the  oonstitotlon 
and  by-lawB  Of  the  tnsorer,  which  should  be  the 
basis  of  membership  between  the  applicant  and 
the  asaociation,  and  the  certificate  of  member- 
Bhip  contained  the  atipulatlons  of  the  consti- 
tuuon  and  by-laws,  Indndlng  the  provirion  ex- 
empting tbe  insurer  from  liability  In  case  of 
death  of  insured  by  suicide,  sane  or  insane,  tbe 
certificate  did  not  interpose  a  new  contract, 
not  completed  until  accepted  by  the  insured, 
though  the  application  contained  no  reference 
to  exemption  from  liability  on  insared's  death 
by  suicide,  but  the  contract  of  insurance  was 
complete  on  tbe  insurer  accepting  the  appUca- 
tioD  and  issuing  the  certificate, 
ft,  Samb— Waiteb. 

On  the  death  of  an  insured  in  u  acddoit 
policy  an  attorney  for  the  beneficiary  requested 
tbe  iDBurer  to  famish  blanks  for  proof  of 
death.  Tbe  insnrer  forwarded  the  blanks  with 
a  distinct  onderstanding  that  no  rights  would 
be  waived.  The  attorney,  before  requesting  tbe 
blanks,  had  informed  insurer  that  the  insured 
had  committed  suicide.  Subsequently  the  in- 
surer, on  request,  forwarded  a  copy  of  Uie  ap- 
pllcaUon  and  Insured's  Iqr-laws,  etc  The  bene* 
nciary  at  considerable  expense  furnished  proof 
of  death.  Held,  that  the  insurer  did  not  waive 
tbe  stipulation  exempting  it  from  llaUUty  on 
the  suicide  of  tbe  Insured. 

[Ed.  Note. — For  cases  In  point,  see  ToL  2S, 
Cent.  Dig.  Insurance,  SS  1071,  1076.] 

Weaver,  J.,  dissenting  in  part 

Appeal  from  District  CJourt,  Polk  County; 
James  A.  Howe,  Judge. 

Trial  resulted  In  a  directed  vordlct  and 
judgment  for  tbe  defendant  PlalntUT  ap- 
peals. Affirmed. 

Edmund  H.  MeVcy  and  O.  F.  Mead,  for 
appellant.  SalUran  ft  Sullivan,  for  appellee. 

LADD,  J.  Atrophy  of  tbe  optic  nerve  bad 
all  but  destroyed  tbe  eyeslgbt  of  tbe  aHsnred, 
John  A.  Tattle^  and  according  to  bla  notlm 
"the  pleasurea  of  earth  bad  gone''  and  "all 
was  gettli^r  blank.*'  Utterly  wanting  In  that 
conn^  wblcb  butted  tbe  blind  bard: 

"Asalnst  Heaven's  hand  or  wIU  nor  bate  a  jot. 

To  argue  not 
Of  heart  or  hope ;  but  still  bear  tip  and  steer 

Right  onward" 

— he  "burst  tbe  ties  tbat  bound  him  to  tbta 
world."  He  bad  been  a  m«nber  of  tbe  Iowa 
Traveling  Men's  Association  since  May  1, 
1897,  and  In  this  action  hla  beneflclary  de- 
mands the  indenmlty  at  $5,000,  stipulated  In 
its  articles  of  incorporation  and  by-laws  on 
account  of  an  injnry  "effected  through  or  bj 
external,  violent,  and  acddoital  meano."  If 
hia  life  was  tokm  by  bis  own  voluntary  act 
when  tu  tbe  poisemion  (rf  oU  bis  CaaUtles, 
it  Ib  needless  to  say  that  tbe  injury  was  not 
"tlirough  or  by  accidental  means."  bow- 
ever,  tbe  assured's  act,  causing  death,  sprung 
from  an  insane  impulse  of  a  dlswdered  and 
unsound  mind,  it  was  neither  voluntary  nor 
Intentional,  but  "tlirough  and  by  external 
violent  and  accidental  means,"  On  this 
point  there  Is  some  conflict  of  opinion,  but 
this  view  1b  Buatalned  by  tbe  better  reason 
and  l^  tbe  great  weight  of  antbortty.  Ac- 


cident Ins.  Co.  V.  Crandal,  120  U.  S. 
7  Sup.  CL  685,  30  L.  Ed.  740 ;  Blackstone  v. 
Standard  Life  ft  Accident  Ins.  Co.,  74  Mich. 
614,  42  N.  W.  156,  3  L.  R.  A.  486;  Grand 
Lodge  Ind.  Order  of  Mutual  Aid  v.  Wleting, 
168  111.  403,  48  N.  E,  69,  61  Am.  St  Rep. 
123;  Heal^  v.  Mutual  Accident  Ass'n,  133 
111.  556,  25  N.  B.  52,  0  L.  R.  A.  371,  23  Am. 
St  Rep.  687;  10  Am.  ft  Eng.  Ency.  of  Xat 
(2d  Ed.)  7& 

But  tbe  sixth  article  of  IncorporatlMi  ex- 
cepted liabill^  in  case  of  death  by  "snlclda 
while  sane  or  Insane,"  and  this  condition  was 
valid.  Scarth  t.  Security  Life  Ins.  Co.,  75 
Iowa,  346,  39  N.  W.  65&  Recovery,  tb^  in 
the  absoice  of  any  waiver,  must  be  denied, 
unless  It  shall  be  found,  as  appellant  cod- 
tenda  It  should  be,  that  tbe  contract  between 
tbe  assured  and  ttie  association  vras  entered 
into  in  Missouri,  and  therefore  should  be 
construed  acctv^ng  to  the  laws  of  tbat 
state.  This  is  tbe  main  question  In  the  case, 
for  under  the  statutes  of  Missouri,  as  con- 
strued by  itB  court  of  lost  resort,  Buldde  as 
such  is  not  a  d^ense,  unless  oonten^lated 
at  tbe  time  of  tbe  application  for  Insuraivce, 
"and  any  stlpnlation  in  the  policy  to  the  con- 
trary shall  be  void*'  (section  68G5,  Rer.  St. 
Ma  1889).  Logan  t.  Fldeity  ft  Casoaltr 
Co..  146  Mo^  114,  47  8.  W.  048;  Brassfleld 
T.  Knights  ot  Maccabees,  92  M&  IQZ. 
This  statute  relates,  not  merely  to  tbe  rem- 
edy, but  entors  into  and  fomu  a  part  of  the 
contracts  of  insurance  made  witbln  tbe  stata 
Jarman  t.  Knights  Templanf  Life  IndemnitT 
Ga  (a  a)  85  Fed.  7a 

Where,  thai,  was  tbe  contract  made?  The 
association  was  tnganlsed  under  tbe  laws 
of  Iowa  in  18^  witb  its  principal  jrioce 
of  business  In  the  city  of  Des  MoliieB,  la. 
It  empl<ved  no  ag»its  to  solicit  ai^Ucations 
for  membership,  but  relied  on  tbe  good  offices 
of  its  monbtts  to  induce  ottierB  to  enter  tbe 
association.  To  this  end,  blank  applicatioas 
were  indosed,  with  notices  of  nBScesmcBt 
and  other  commnnlcationa,  with  the  thought 
that  traveling  men  would  direct  tbe  atten> 
tton  of  their  acquaintances  of  that  vocation 
to  the  merits  of  the  organisation.  Tlie  de- 
ceased resided  in  Kansas  Cltj,  Mo.,  and  April 
29,  1897,  signed  an  atq^llcaticai,  in  so  far  as 
material,  as  ffdlows:  "Hwie  Office,  SOS 
Youngerman  Blodc,  Des  Moines,  Iowa.  Ap- 
plication for  Monbershlp.  Iowa  State  Trav- 
eling Men's  Association.  Formed  tor  Mn- 
tual  Benefit  for  Traveling  Men  Only.  Bene- 
fits:  f25.00  weekly  Indemnity,  52  we^ 
95,000  in  case  of  death.  96,000  Idsb  of  both 
arms  or  both  legs.  96,000  loss  of  both  eye*. 
91.250  loss  of  <me  eye.  91.260  loss  of  one 
hand  or  one  foot  92,600  tor  total  dissbill- 
ty  over  2  years.  ^1  HiIb  blank  and  tot- 
ward  to  F.  K.  Halqr.  SeCy  and  Treaa..  Des 
Motoea,  Iowa.)  I  lierewitfa  enclose  94  and 
apply  for  membership  in  tbe  Iowa  State 
Traveling  Men's  AasodatlMi.  8ixb  member 
ship  to  be  based  on  the  fMlowlng  atatement 
of  facts,  which  are  warranted  to  be  true  mad 
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complete:  [Here  follow  21  questions  and 
answers.]  I  do  warrant  the  above  to  be  true, 
and  I  bereby  agree  with  the  said  association 
tbat  I  will  comply  with  the  requirements  of 
Its  constitution  and  by-laws,  which,  with 
this  declaration,  sfaaU  be  the  basis  of  m&aa- 
bership  between  myself  and  the  said  as- 
sociation. I  also  agree  that  the  said  as- 
sociation shall  not  be  liable  under  its  cer- 
tiflcate  of  membership  In  any  manner,  ex- 
'Cept  for  bodily  injuries  sustained  through 
■external,  violent  and  accidental  means,  nor 
shall  said  association  be  liable  for  any  in- 
Jury  sustained  by  me  while  under  the  In- 
fluence of  intoxicating  liquors  or  narcotics, 
or  which  shall  happen  on  account  of,  by 
reason  of,  or  In  consequence  of  the  use 
thereof;  nor  for  accidental  death,  loss  of 
limb  or  sight,  disability  resulting  wholly  or 
partially,  directly  or  indirectly,  from  any  of 
the  following  causes,  conditions  or  acts,  or 
when  I  am  under  the  Influence  of  or  affected  ' 
by  any  such  cause,  condition  or  act,  to  wit: 
Disease ;  bodily  or  mental  infirmity ;  hernia ; 
orchitis ;  fits ;  Tcrtlgo ;  sleep  walking ;  medical 
or  surgical  treatment  or  amputation  (am- 
putation necessitated  solely  by  injuries  sus- 
tained and  made  within  fifty-two  weeks 
after  the  accident  excepted) ;  voluntary  tak- 
ing of  poison;  contact  with  poisonous  Iry; 
Intentional  injury  inflicted  by  me;  voluntary 
overexertion;  wrestling;  racing.  And  I  al- 
so agree  that  this  application  does  not  en- 
title me  to  any  benefits  for,  or  on  account  of, 
any  injuries  sustained  by  me  before  It  is 
accepted  by  the  board  of  directors."  He 
was  recommended  by  Edward  Somers,  who 
mailed  the  application,  with  the  membership 
fee  of  $4,  at  Kansas  Olty,  to  the  secretary 
of  the  association  at  Des  Moines.  It  was 
received  by  the  latter  May  let,  and  there- 
tjpon  promptly  "approved  and  accepted"  by 
the  board  of  directors,  and  a  certificate  of 
membership,  together  with  a  copy  of  the  con- 
stitution and  by-laws,  mailed  at  Des  Moines 
to  assured's  address  at  Kansas  City. 

Counsel  for  appellant  argued  that  under 
tbia  state  of  facts  the  jury  might  have  found 
that  the  contract  between  the  association  and 
the  assured  was  effected  at  Kansas  City,  and 
base  their  contention  on  two  grounds:  (1) 
That  Tnttle,  In  handling  the  application  and 
tee  to  Somers,  delivered  these  to  the  asao- 
clation  at  Kansas  City,  and,  as  he  bad  not 
made  use  of  the  malls  In  so  doing,  there  was 
no  implied  authority  given  to  the  association 
to  deliver  the  certificate  and  other  papers  by 
post,  and  therefore  these  were  not  delivered 
until  they  reached  him  at  Kansas  City.  (2) 
That  the  certificate  was  not  responsive  to  the 
application,  In  that  the  articles  and  by-laws 
contained  conditions  not  contemplated  by 
the  application,  and  hence  the  contract  was 
not  aCTected  until  the  subsequent  consent  of 
Tnttle  in  Kansas  City,  manifested  by  the 
retention  of  the  certificate  and  the  payment 
of  assessm^ts.  Then  will  be  considered 
In  the  order  stated. 


The  first  amounts  to  an  assertion  that  the 
proposition  to  become  a  member  was  both 
made  and  accepted  in  Missouri,  and  for  this 
reason  the  contract  was  there  consummated. 
But  neither  of  theee  contentions  can  be  sus- 
tained. Somers  neither  received  nor  ^pected 
compensation,  though  he  may  have  been  in  a 
sense  the  agent  of  the  association  within  the 
meaning  of  the  Missouri  statute,  that  one 
"who  shall  receive  or  receipt  for  any  money 
from  other  persons,  to  be  transmitted  to  any 
Insurance  company  or  association  either  in  or 
out  of  the  state  (but  not  authorized  to  do 
business  in  the  state)  for  a  policy  or  policies 
of  insurance  issued  by  such  company  or  asso- 
ciation •  •  •  shall  be  deemed  to  all  in- 
tents and  purposes  an  agent  *  •  •  of 
such  company  or  association."  Section  5915, 
Rev.  St  Mo.  1889.  But  Somers  was  not  the 
agent  In  doing  something  no  one  but  the 
board  of  directors  could  do.  The  by-laws  of 
defendant  provided  that  "no  person  shall  be 
considered  as  a  member,  nor  shall  this  asso- 
ciation be  liable  In  any  manner  to  any  person 
as  a  member  herein,  until  said  directors  have 
accepted  his  application,  and  a  certlficale  of 
membership  has  been  Issued  to  him."  Indeed, 
the  application  indicated  that  as  a  condition 
to  insurance  the  action  of  the  board  of  di- 
rectors was  essential.  So  that,  in  any  event, 
Somers  could  not  act  for  the  association  In 
passing  on  the  application,  and  the  assured 
was  fully  aware  that  It  must  be  forwarded  to 
Des  Moines  and  there  presented  to  and  acted 
upon  by  the  board  of  directors  of  the  associa- 
tion. The  proposition  was  to  the  board  of 
directors,  and  not  to  Somers,  and,  though 
without  Information  as  to  any  arrangement  be- 
tween them,  it  may  well  be  assumed,  in  view 
of  the  distance  and  nature  of  the  business  to 
be  transacted,  that,  in  placing  the  application 
in  the  hands  of  Somers,  Tuttle  contemplated 
that  be  would  transmit  It  to  the  association 
by  ordinary  mode,  approved  by  usage  and  the 
general  custom  of  the  world;  that  Is.  by  the 
government  post.  Nothing  in  the  application 
indicated  that  a  response  through  Somers 
was  desired.  It  was  directed  by  Tuttle  to  the 
association,  and  the  desire  of  a  direct  re- 
sponse only  was  to  be  inferred.  Indeed,  the 
by-laws  exacted  that  it  be  Issued  to  htm. 
But  was  authority  to  respond  by  mall  to  be 
implied?  The  request  to  communicate  an  ac- 
ceptance by  mall  may  be  inferred  (1)  where 
the  post  is  used  to  make  the  off^  and  no 
other  mode  Is  suggested,  and  (2)  where  the 
circumstances  are  such  that  it  must  have 
been  contemplated  that  the  post  would  be 
made  use  of  In  returning  an  answer.  9  Cyc. 
295,  In  what  other  way  could  the  assured  hare 
anticipated  a  response?  His  application  had 
been  forwarded  by  the  post  The  matier  to 
be  transmitted  back  was  suitable  for  the 
malls.  The  distance  was  such  as  to  preclude 
thought  of  personal  delivery.  There  was  noth- 
ing In  the  letter  of  Somers  to  indicate  that 
it  was  to  be  delivered  through  him  or  that 
titber  he  or  Tnttle  so  desired.  We  think  au- 
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thorlty  to  poet  th«  certificate  and  otber  papera 
clearly  Implied  from  the  drcumstaiiceg  dla- 
closed.  The  correct  mle  la  well  stated  In 
Hentbom  t.  Vnaet,  2  Cb.  D.  27.  "Where  tba 
drenmatancea  are  Buch  that  it  moat  have 
been  within  the  oontemplattmi  ot  the  parties 
that;  accwdlDg  to  the  ordinary  usage  of  man* 
kind,  the  post  might  be  nsed  as  a  means  til 
communicating  the  acceptance  of  an  offer,  the 
aoceptaiKK  Is  complete  aa  soon  as  it  Is  post- 
ed." In  that  case  the  proposition  was  banded 
to  plaintiff,  who  resided  at  Blrboihead,  while 
at  Liverpool.  On  the  following  day,  at  8 :60 
p.  m.,  he  mailed  an  acceptance  at  Birkenhead, 
wblcb  did  not  reach  dtfendant^s  office  until 
S:30  o*ctock  of  the  same  evening.  On  the 
saOie  day  def  CTdant  p(wted  a  letter  withdraw- 
ing the  offer  before  1  o'do^  and  It  reached 
plaintiff  at  5:30  o'clock  In  the  afternoon. 
From  tile  residence  of  plaintiff  In  another 
place  and  the  fact  that  he  wonid  likely  re- 
turn there  before  acting  on  the  offer,  having 
been  allowed  14  days,  it  was  inferred  that  an 
answer  by  moil  was  contemplated,  and,  aa  the 
contract  was  completed  by  mall  In  the  accept- 
ance -before  plaintiff  had  knowledge  of  the  a^ 
tempt  to  wltiidraw  the  offer,  it  was  upheld  as 
completing  the  contract  which  was  enforced 
spedflcally. 

The  authorities  relied  on  by  appellant  do 
not  obviate  tbe  conclusion  stated.  In  Scot- 
tisb-American  Mtg.  Ca  v.  Davis  (Tex.  Sup.) 
74  S.  W.  17,  one  Gouts  submitted  perscmally 
a  proposition  to  buy  land.  This  was  accepted 
with  a  modification.  Thereupon  Gouts  mailed 
a  letter  of  acceptance  but  before  it  was  de- 
livered Intercepted  it,  and  procured  its  re- 
turn by  tbe  postal  autlioritleB  before  Its  de- 
livery to  the  seller,  and  the  court  held  that  he 
was  not  bound,  for  the  reason  that  the  propo- 
sition had  not  been  submitted  through  the 
mails,  and  therefore  no  implication  arose  au- 
thorbdng  a  response  to  be  so  transmitted, 
and,  aa  the  letter  was  never  actually  deliver- 
ed, he  was  not  bound.  Whether  ancfa  an  In- 
tenaee  might  arise  from  other  circumstances 
was  not  considered.  Other  cases  cited,  as 
Milllkln  T.  Pratt.  12S  Mass.  374.  28  Am.  Bep. 
241,  where  the  Instrument  sued  on  was  for- 
warded to  take  effect  in  another  state,  have 
no  bearing  on  the  question  at  issue.  In  the 
circumstances  of  this  case  we  have  no  hesita- 
tion In  holding  ttiat  it  was  contemplated  that 
the  mails  should  be  used  In  forwarding  tbe 
certificate  and  otber  papers  to  Tuttle,  and 
that  such  certificate  was  "Issued  to  him" 
when  duly  executed  by  the  officers  of  the  asso- 
ciation, incloited  In  an  envelope  duly  address- 
ed and  stemped.  and  deposited  In  the  United 
States  mail  at  Des  Moines.  See  Ferrler  v.  Stor- 
er, 68 Iowa, 487,  19N.W.  288,S0AnL  Rep. 752; 
Hunt  V.  Hlgman,  70  Iowa,  400,  30  N.  W.  769; 
Moore  V.  Plerson,  6  lomt,  279,  71  Am.  Dec 
400. 

The  sectmd  ground  of  counsel's  argument, 
that  the  contract  was  mode  in  Hlssonri,  is 
fonnded  on  the  pn^sltloo  that  to  omstltute 
n  contract,  tbe  acceptance  of  the  offer  must 


assent  to  it  entirely  and  add  nothing  to  It. 
If  tbe  acceptance  interposes  a  new  condition, 
a  contract  is  not  effected  until  this  la  assent- 
ed to  by  the  party  making  tbe  offer.  Appel- 
lant Instate  that  the  conditions  of  the  Indem- 
nity oonteined  in  the  constltutlm  and  by-laws 
were  not  anch  as  contemplated  1^  the  appli- 
cation, In  that  (1)  absolute  Indemnity  was 
proposed,  while  that  provided  was  that  which 
ml^t  be  raised  1^  assessment  and  (2)  that 
an  excceptlon  of  death  from  **8nlclde  while 
sane  or  Insane"  la  found  hi  tbe  articles  of  In- 
cwpwaUon,  Uiougb  excluded  from  tbe  appli- 
cation.  It  will  appear  from  an  examination 
of  the  ai^lication  Uiat  tbs  mann^  ot  raising 
the  various  sums  moitloned  la  not  alluded  to. 
For  all  that  appears  they  may  be  raised  by 
any  of  tbe  methods  OTdinarily  resorted  to  by 
life  insurance  companies.  Tbe  applicant  can- 
not, then,  be  said  to  have  proposed  any  pai^ 
ticular  method  nor  the  association  in  prepar- 
ing the  blank  forma  to  have  made  any  rep- 
resentations with  reXareace  thereto.  This 
contentl(m  must  then  be  rejected.  Dedtions 
construing  policies  or  certificates  to  stipulate 
absolute  Indemnity  are  not  In  point,  for  boe 
the  atetemente  are  contelned,  not  In  the  policy 
or  certificate,  but  In  the  application  therefor, 
and  wheal  construed  In  crainection  wltii  the 
certificate  which  met^  declared  Tuttle  a 
member  and  that  he  was  'Entitled  to  all  the 
bmeflte  accruing  fnan  such  membership,  un- 
der the  provisions  ot  tiie  constitution  and  by- 
laws of  this  asaodation,"  no  doubt' can  remain 
that  a  promise  of  absolute  Indemnity  was  not 
intended,  but  such  as  was  provided  by  the 
articles  of  IncwporaUon.   Mmreorer.  the  ap- 
plication expressly  so  Indicated  as  will  here- 
after appear.  An  examination  ot  the  ac^ll- 
cation  will  disclose  that  many  exceptlona  tkom 
liability  are  stated,  and  from  this  enumera- 
tim  it  said  that  the  inference  ahould  be 
drawn  that  all  others  were  excluded,  and 
theref(n«  that  the  applicant  did  not  ask  for 
Insunmce  including  another  exception  found 
in  tbe  articles,  namely,  "death  by  suicide 
while  sane  or  Insane,"  and  so  defendant  in  is- 
suing the  certificate  to  TntUe  added  a  condi- 
tion, and  for  this  reason  the  contract  was  not 
effected  until  tbe  latter  aoc^ted  at  Kansas 
Glty. 

But  this  contention  overlooks  a  vary  ma- 
terial portion  of  the  application,  which  reads: 
**!  hereby  agree  with  the  said  assodation 
that  I  will  comply  with  the  requlremente  of 
ite  constitution  and  by-laws,  which,  wltii  Uits 
declaration,  shall  be  the  basis  of  membership 
between  myself  and  the  said  assodation.**  It 
it  la  to  be  noted  that  the  first  clause  binds  the 
applicant  to  observe  his  dnties  and  obliga- 
tions due  to  the  association  aa  a  meaaber,  and 
this,  even  though  extended  to  changes  in  tbe 
articles  or  by-laws,  will  not  authorize  the  as- 
sodation by  amendment  to  interfere  with  the 
otber  and  distinct  relations  between  tbe  as- 
sodation. as  insurer,  and  the  member,  as  In- 
sured, as  by  redudng  tbe  amount  of  Indemni- 
ty to  be  paid.  Newball  v,  Amwlcan  Legion 


Digitized  by 


Iowa) 


MUMFOED  T.  CHICAGO,  R  I.  ft  P.  BT.  Ca 


1135 


of  Honor,  Ifil  Mass.  Ill,  63  N.  B.  1 ;  Bragaw 
T.  Supreme  Lodge,  128  N.  C.  354,  38  8.  E. 
905,  64  L.  R.  A.  602.  By  the  second  clause 
the  coDstitntlon  and  by-laws,  with  the  decla- 
ration. Is  made  the  basis  of  membership  be- 
tween myself  and  the  said  assoclatloD.  The 
application  was  on  the  express  condition  that 
the  articles  of  incorporation  (called  constltu- 
tlon)  and  by-laws  were  to  form  the  basis  of 
the  contract  constituting  him  a  member  of  the 
association.  If,  then,  exceptions  are  to  be 
fonnd  in  the  articles  not  enumerated  In  the 
application,  they  cannot  be  regarded  as  new 
conditions,  but  the  rather  of  those  proposed, 
though  not  specifically  mentioned.  Indeed, 
the  second  by-law  declai-ed  that  the  certificate 
of  membership,  together  with  the  application 
therefor  and  the  articles  of  Incorporation  and 
by-laws,  "constitute  the  contract  between  the 
member  and  this  association,"  and  It  was 
undoubtedly  in  ylew  of  this  that  the  stipula- 
tion quoted  was  inserted  In  the  application. 

Wehave  notiadverted  to  the  contention  that 
defendant  was  "doing  business"  In  Missouri; 
for,  even  though  this  be  true.  It  could  have  no 
bearing  In  fixing  the  locus  in  quo  of  the 
particular  contract. 

The  plaintiff  also  pleaded  a  waiver  of  the 
defense  of  suicide.  In  support  thereof.  It  was 
made  to  appear  that  her  attorneys  wrote  to 
the  association  on  the  17th  day  of  July,  1001, 
saying:  "Mrs.  Tuttle  Is  ready  to  furnish 
proofs  of  death  and  to  comply  in  every  re- 
spect with  the  rules  and  by-laws  of  the  as- 
sociation. If  you  will  kindly  forward  to  us 
blanks  for  the  proper  presentation  of  the 
claim,  we  will  see  tbat  the  same  are  executed 
and  filled  out  and  will  promptly  send  them 
to  you.  Tour  early  answer  hereto  will  great- 
ly oblige."  To  this  the  secretary  of  the  as- 
sociation responded  In  a  letter  dated  July 
20th.  but  postmarked  July  22d.  at  S:30  p.  m.: 
"Mr.  Tuttle  was  at  the  time  of  his  death 
a  member  of  the  association  In  good  standing. 
We  beg,  however,  to  advise  you  that  the  as- 
sociation gives  to  its  members  and  their 
beneficiaries  indemnity  only  on  account  of 
total  disability  or  death  caused  by  accident. 
There  is  nothing  In  your  letter  to  Indicate  that 
Mr.  Tuttle  died  as  the  result  of  an  accident. 
However,  at  your  request,  we  forward  you 
blanks.  In  forwarding  you  these  blanks,  It 
Is  with  a  distinct  understanding  that  no 
rights  the  association  may  have  are  waived. 
These  blanks  are  sent  you  for  your  con- 
venience." The  association's  attorney  had 
gone  to  Hutchinson.  Kan.,  to  investigate  the 
cause  of  death  on  the  17th  and  returned  on 
the  21st  of  July,  and  the  evidence  was  such 
tbat  the  Jury  might  have  found  that  he  had 
informed  the  secretary  that  deceased  had 
committed  snldde  before  the  above  letter  was 
mailed  to  plaintUTs  attorney,  who  thereafter 
at  considerable  expense  procured  the  prooft 
of  loss  and  forwarded  them  to  the  association. 
At  tbelr  request  a  few  days  later  a  copy  of 
the  application  and  of  the  artldea  and  by- 
lawa  was  sent  to  than. 


The  plaliitiff  argues  that  the  principle 
often  applied,  tbat  where  the  insurer,  after 
learning  of  facts  establishing  a  forfeiture,  re- 
quires the  preparation  of  proofs  of  loss,  he 
thereby  waives  the  forfeiture,  la  applicable. 
We  thinfc  otherwise.  Nothing  was  done  by 
plaintiff  at  the  Instance  or  request  of  the 
association,  nor  did  its  letter  carry  any  assur- 
ance, save  that  the  blanks  were  forwarded 
merely  for  their  convenience.  Proofs  of 
death  were  exacted  as  a  condition  precedent 
to  payment  of  loss  by  the  by-laws,  and  the 
courtesy  exhibited  in  supplying  these  blanks 
at  the  insured's  request  otight  not  alone  to 
be  construed  into  a  waiver  of  a  defense, 
which  the  Insurer  was  then  under  no  obliga- 
tion to  disclose.  The  test  to  be  applied  Is 
whether  the  acta  and  conduct  of  the  Insurer 
are  Inconsistent  with  the  intention  to  insist 
on  this  defense,  bake  v.  Farmer  Ins.  Co., 
110  Iowa,  473,  81  N.  W.  710,  and  as  seen 
nothing  which  the  association  wrote  or  for- 
warded can  bear  such  a  construction.  The 
com-t  rightly  held  there  was  no  evidence  of 
waiver. 

Affirmed. 

WEAVER,  J.  I  disseut  from  the  proposi- 
tion tbat  the  certificate  Is  to  be  treated  and 
construed  as  an  Iowa  contract.  The  applica- 
tion was  solicited,  made  and  delivered  in 
Missouri.  The  first  premium  was  paid  in 
Missouri.  The  defendant,  without  any  order 
or  direction  from  the  assxured,  sent  the  cer- 
tificate to  him  in  Missouri.  The  defendant, 
in  thus  doing  an  insurance  business  in  that 
state,  became  subject  to  Its  statutes,  and  its 
contracts  so  made  are  to  be  construed  and 
enforced  according  to  its  taws.  Ins.  Co.  v. 
Cravens,  178  U.  8.  380,  20  Sup.  CL  962,  44 
L.  Ed.  1116.  To  bold  otherwise  and  assist  the 
defendant  in  defeating  or  avoiding  the  laws 
of  our  sister  states  is  to  open  the  door  to  the 
nullification  of  our  insurance  statutes,  so  far 
as  they  apply  to  foreign  corporations  doing 
business  in  this  jurisdiction. 


MUHFORD  T.  CBICAaO,  B.  I.  ft  P.  BT. 

CO. 

(Supreme  Court  of  Iowa.  Oct  25.  1805.) 

1.  Habtbb  ard  Sebvaht  —  AasmcpiioN  ow 
Risk— DmEcnvi  AppLiAncES— Noticb  or 
Defect. 

The  existence  of  defects  In  certain  places 
in  a  railroad  track  is  not  of  itself  sufficient  to 
charge  a  brakeman  with  notice  of  a  particular 
defect  In  another  place  in  the  track. 

[Ed.  Note, — For  cases  In  point,  sea  vtA.  84, 
Cent.  Dig.  Master  and  Servant,  M  574-578, 
700-709.] 

2.  Bake— Unknown  Defects. 

A  railroad  brakeman  assumes  the  ordi- 
nary hazards  of  his  employment  and  risks  in- 
cident to  defects  In  the  track  ai  which  he  has 

or  should  have  knowledge,  bnt  does  not  assume 
the  risk  of  a  defect  of  which  he  does  not  know 
and  which  he  is  not  in  position  to  discover. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  U  574-578.] 
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;8.  Samb— Aotiom— iNsnuonoHB. 

In  an  action  asainst  a  railroad  tor  injorlca 
to  a  brakeman,  a  charge  on  the  Itsoe  of  defeod- 
jint's  negligence  was  not  erroneous  because  it 
ftiiled,  in  stating  the  conditions  of  defendant's 
liabiiitr,  to  take  Into  consideration  the  questions 
«f  aasamptlon  of  risk,  contributon  nsgUfenos, 
and  a  violation  of  the  railroad's  rules. 
4.  Samx. 

In  an  action  against  a  railroad  for  injuries 
to  a  brakeman,  a  charge  that  the  Jair  uonld 
■consider  whether  plaintiff,  In  the  iwrfonnanoa 
Mt  bis  duty,  should  have  been  In  the  position 
which  he  was  in  when  hurt,  was,  in  the  absence 
of  a  request  for  a  more  specific  instructioD. 
snfficient  on  the  effect  of  a  rnle  ol  the  rallroaa 
proliibiting  the  backing  of  trains  over  pnblle 
crossings  without  a  man  on  the  leadiog  car. 
QL  Sake— AsstTHFTXOH  or  Rxss— Khowudob 
or  Defect. 
The  doctrine  of  the  assumption  of  risk  is 
based  on  the  serranf  s  knowledge,  actual  or  im- 
•plied,  of  the  defect  which  caused  the  injury, 
And  consent  or  the  eqaivalent  thereof,  and,  in 
'tba  absence  of  such  knowledge  on  the  part  of 
the  servanL  there  can  be  no  assomptton  of 
risk. 

[Dd.  Not&— Fm  cases  la  point  see  vol.  M» 
43eDt  Dig.  Uaster  and  Serrant.  If  674-078.] 

4.  Saub— RssTBicnoH  of  Biam  or  AonoH— 
Vauditt  op  Cortbact. 
A  provision  in  a  contract  between  a  rail* 
■road  and  a  brakeman  that,  in  consideration  of 
employment,  the  brakeman  agrees  to  give  the 
railroad  notice  of  personal  injuries  sustained 
ttj  him  while  in  the  railroad's  service  within  80 
days  after  receiving  such  injuries,  and  that  his 
failure  to  give  bdcd  notice  In  the  manner  and 
within  the  time  specified  sliall  be  a  bar  to  an 
action  therefor,  is  in  violation  of  Code,  i  2071, 
providing  that  railroads  shall  be  liable  tor 
■damages  sustained  by  employte  or  othws  in 
consequence  of  the  neglect  of  agents  or  other 
employ^  of  the  railroad,  and  that  no  contract 
which  restricts  sach  llabUi^  shall  ba  legal  or 
binding. 

1.  OONBTITUTIOITAI.     LAW  —  REBTBJUnOR  OF 

CoKTSACT  Right. 
Code,  I  2071,  providing  that  railroads  shall 
be  liable  for  damages  sustained  by  employes  or 
■others  in  consequence  of  the  neglect  of  agents 
or  other  employes  of  the  railroad,  and  that  no 
contract  which  restricts  such  Uabllity  shall  be 
legal  or  binding,  is  within  the  legislative  power 
to  enact,  and  Is  not  an  nnconstitntiooal  in* 
4«rferenos  with  Oie  Uborty  of  contract 

Appeal  from  District  Court,  Scott  Counlyi 

J.  W.  Bollinger,  Judge. 

Action  at  law  to  recover  damages  for 
jiersonal  Injuries  received  by  plaintiff  while 
acting  aa  a  brakeman  on  one  of  defeudanfs 
trains.  The  alleged  negligence  consisted  of 
-defects  In  a  side  track  or  switch  over  whlcb 
];)Ialntlfl  was  riding,  rapid  and  unsafe  speed 
of  the  train,  and  failure  to  provide  a  suffi- 
cient number  of  employAB  to  assist  In  tbe 
work.  Defendant's  answer  was  a  general 
Hlenlal.  a  plea  of  assumption  of  risk,  and 
A  contract  bar  of  tbe  right  of  action.  On 
these  isaues  the  case  went  to  trial  to  a  Jury, 
-resulting  In  a  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

O&rroU  Wright  and  Oook  &  Dodge,  for  ap- 
pellant  Ely  &  Bush,  for  appellee. 

DEEMBB,  J.  For  a  reversal  of  the  Jndg^ 
ment  defendant  relies  upon  five  propositions, 
rthree  of  them  based  upon  instructions  given 


and  refused,  and  two  upon  qiwbUoim  of  fact: 
that  is  to  say.  that  the  venltet  la  wltbont 
support,  and  that  the  trial  court  should  bare 
directed  a  T^-dict  In  defendanfa  CaTor. 
That  the  track  orer  which  tbB  car  nptm 
which  plalntUt  was  riding,  and  tnm  which 
he  claims  be  was  thrown,  was  in  a  danger^ 
ous  and  defective  condition,  la  so  well  ea- 
tabllshed  that  defendant's  counsel  in  thtiT 
opening  argument  make  no  question  aa  to 
defendant's  negligence.  The  oontmtions  In 
this  respect  are  that  plaintiff  bad  knowledge 
of  the  defect  and  assumed  the  risk;  that 
he  was  guUty  of  contributory  ne^lgoiee, 
and  at  the  time  he  was  Injured  was  Tiolat- 
Ing  a  rule  of  the  company.  This  role  pro- 
vided that  "In  no  case  must  a  train  be  back- 
ed over,  nor  cars  cat  from  engine  and  run 
over,  a  public  crossing  or  highway,  unless 
there  is  a  man  on  the  leading  car,  who  at 
night  most  display  a  light"  The  jury  was 
authorised  to  find  that  plaintiff  was  thrown 
from  a  box  car  upon  which  be  was  riding 
by  reason  of  a  sudden  and  severe  jolt  or  Jar 
to  the  car,  caused  by  a  defectlTo  switch 
track  in  the  city  of  Des  Moines;  that  he 
had  never  been  over  this  track  before  In 
the  daytime,  and  had  never  ridden  a  car 
over  the  defective  irartion  of  the  track  at  any 
time;  that  be  had  no  knowledge  of  the  de- 
fect, and  had  never  been  In  a  portion  where 
he  could  reasonably  have  discovered  it 
That  there  may  have  been  defects  In  de- 
fendant's track  at  other  places  Is  not  in  It- 
self sufficient  to  charge  plaintiff  with  notice 
of  the  particular  defect  complained  ot 
Plaintiff  did  not  know  of  this  defect,  and 
was  In  no  position,  so  far  as  shown,  to  have 
acquired  knowledge  of  It  At  least  the  Jury 
was  authorized  to  so  find.  Pterson  v.  EL 
R  (Iowa)  102  N.  W.  ISl,  is  squarely  in 
point  on  this  proposition.  Plaintiff,  of 
course,  assumed  the  ordinary  hazards  of  Us 
employment,  but  not  tbe  risks  Incident  to 
such  defects  In  the  track  as  were  here  dis- 
closed, unless  he  had  knowledge  thereof. 
If  be  knew,  or  should  In  the  exercise  of  or- 
dinary care  have  known,  of  these  defects, 
and  continued  to  work  over  them  without 
protest,  he  assumed  the  hazard.  This  mat- 
ter of  assumption  of  risk  was  clearly  for  the 
Jury,  and  was  properly  submitted  to  them 
onder  approved  Instructions. 

2.  Instruction  No.  13  given  by  the  trial 
court  reads  In  part  as  follows:  "In  other 
words,  defendant  Is  not  liable  In  this  case 
unless  plaintiff  was  Injured  by  being  Jarred 
or  Jolted  off  the  side  of  the  car,  as  be  claims, 
while  he  was  riding  there  with  one  foot  In 
the  stirrup  and  one  on  the  Journal  trax." 
This  Is  complained  of  because  It  Is  said  It 
runs  counter  to  tbe  rule  of  asanmptioD  of 
risk  already  mentioned,  and  authorized  the 
Jury  to  return  a  verdict  In  plalntlfTs  favor 
if  he  was  Injured  while  riding  as  stated  In 
the  Instruction.  It  is  aigued  that  tbe  in- 
struction entirely  eliminated  defendant's 
rule  before  quoted,  and  that,  U  plaintliE  was 
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riding  as  stated  In  the  iDBtruction,  he  was 
fpiilty  of  contributory  negligence  as  a  matter 
of  law.  The  Instruction  anoted  la  a  mere 
excerpt  from  instruction  18,  which  according 
to  its  very  terms  bad  reference  to  the  ques- 
tton,  "Waa  plaintiff  injured  by  reason  of  de- 
fendant's negligence?"  It  is  unfair  to  the 
trial  conrt  to  Bingle  out  this  paragraph  as 
stating  the  entire  case,  and  claim  error  on 
account  thereof.  In  the  connection  in  which 
It  was  used  It  was  absolutely  correct;  for 
the  reason  that,  If  plahitiff  was  not  injnred 
by  being  jarred  from  the  car  as  he  claimed, 
he  was  not  injured  by  defendant's  negli- 
gence. Tlie  qneatlons  of  assumption  of  risk, 
plaintiff's  contributory  negligence,  etc.,  w«e 
fully  covered  in  other  Instructions,  which 
save  as  hereinafter  noted  are  not  complained 
of.  Moreover,  we  do  not  think  that  any 
such  violation  of  the  defendant's  rule  was 
shown  as  to  Justly  an  instruction  with  ref- 
erence thereto.  But.  conceding  arguendo 
that  we  are  wrong  in  this,  the  trial  court 
Instructed  the  jury  that  they.abould  consider 
whether  or  not  plalntlfr  In  the  performance 
of  bis  duty  should  have  been  in  the  posi- 
tion be  was  when  hurt  In  the  absence 
of  request  for  a  more  apeclflc  statement 
MM  to  the  effect  of  defendantfs  mis,  this 
was  all  that  was  required. 

8.  Another  Instruction  reads  In  this  wise: 
"(20^)  Another  question  on  the  subject  of 
assumed  risk  is,  was  the  Joint  In  the  track 
In  the  condition  of  ordinary  loose  Joints  on 
defendant's  line  of  railroad?  Or  was  It  of 
M  more  serious  or  dangerous  character  than 
the  ordinary  loose  Joint  on  said  railroad? 
Ton  are  instructed  that,  in  assuming  all  the 
ordinary  risks  of  danger  in  his  employment, 
the  plaintiff  assumed  all  the  risks  of  danger 
from  ordinary  loose  Joints  such  aa  the  evl- 
dence  shows  are  frequently  found  in  de- 
fendant's line  of  track.  If  you  find  a  loose 
Joint  caused  the  accident,  that  It  was  not 
known  to  the  plaintiff  to  hare  existed  there, 
or  would  not  have  been  known,  had  he  ex- 
ercised ordlnaiy  care,  and  that  It  was  not 
an  ordinary  loose  Joint,  hut  was  of  a  more 
serious  and  dangerous  character  than  an  or- 
dinary loose  Joint,  then  the  plaintiff  did  not 
assume  the  risk  of  any  danger  caused  by 
said  Joint.  Ton  must  decide  the  question 
of  assumed  risk  tkom  the  evidence  In  the 
case."  This  is  complained  of  as  announcing 
an  incorrect  role  of  law.  As  spplled  to  the 
facts,  we  think  It  was  correct  Plalntifl 
must  have  known,  or  In  the  exercise  of  or- 
dinary care  should  hare  known,  of  the  defect 
which  caused  his  Injury,  in  cffder  that  he 
may  be  held  to  have  assumed  the  risk. 
That  he  knew  of  other  defecbi,  even  of  a 
similar  nature,  is  not  conclusive,  although 
evldmce,  perhaps,  that  he  knew  or  should 
bare  known  of  the  particular  defect  com- 
plained of.  The  entire  doctrine  of  waiver 
or  assumption  of  risk  Is  based  upon  knowl- 
edge, actual  or  Implied,  and  consent  or  the 
•qnivalent  thereof;  that  li  to  say,  If  tho 


Injured  party  In  the  exercise  of  ordinary  care 
should  have  known  of  the  defect,  he  In 
law  is  held  to  a  knowledge  thereof.  If  with 
knowledge,  actual  or  implied,  he  continues 
in  bis  master's  employ  without  protest  and 
promise  of  repair,  he  is  held  to  have  ac- 
quiesced In,  consented  to,  and  assumed  the 
risk.  But  without  this  knowledge,  actual  or 
implied,  there  can  be  no  waiver.  The  in- 
struction was  correct  BicCauley  v.  Car  Ca 
(Mass.)  47  N.  E.  1006,  relied  upon  by  appel- 
lant iB  not  in  point 

4.  We  come  now  to  the  principal  point 
relied  npon  by  the  defendant  for  a  reversal 
of  tbe  Judgment  In  plaintiff's  application 
for  employment  which  he  made  to  the  com- 
pany we  find  this  printed  provision:  "In 
further  consideration  of  such  employment.  I 
agree  that  If,  while  in  the  service  of  said 
company,  I  sustain  any  personal  Injury  for 
which  I  shall  or  may  make  claim  against  the 
company  for  damages,  I  will,  within  30  days 
after  receiving  such  Injury,  give  notice  in 
writing  of  such  claim  to  the  general  claim 
agent  of  said  company,  at  Chicago,  for  in- 
juries occurring  In  Illinois  or  Iowa,  and  to 
the  general  attorney  at  Topeka  for  Injuries 
occurring  elsewhere  upon  the  system,  wblch 
notice  shall  state  the  time,  place,  manner, 
and  cause  of  my  being  Injured,  and  the 
nature  and  extent  of  my  Injuries,  and  the 
claim  made  therefor,  to  the  end  that  such 
claim  may  be  fully,  fairly,  and  promptly  In- 
vestigated; and  my  failure  to  give  written 
notice  of  such  claim.  In  the  manner  and  with- 
in the  time  aforesaid,  shall  be  a  bar  to  the 
Institution  of  any  suit  on  account  of  such 
Injuries."  For  various  reasons,  plaintiff  did 
not  comply  with  these  provisions,  and  de- 
fendant pleaded  his  failure  to  do  so-  as  a 
complete  bar  to  the  action.  Plaintiff  con- 
tended, and  now  argues,  that  this  agreement 
is  In  plain  contravention  of  section  2071  of 
the  Code,  which  we  shall  presently  quote, 
and  Is  therefore  void,  while  defendant  says 
that  this  section  has  no  application,  and  that, 
If  It  does,  the  section  Is  nnoonstltutlona].  In 
that  it  Interferes  with  the  llbraty  of  contract 
guarantied  1^  the  fundamental  law.  The 
section  reads  as  follows:  "Every  corpo- 
ration operating  a  railway  shall  be  liable  for 
all  damages  sustained  by  any  person.  Includ- 
ing employes  of  such  corporation,  in  con- 
sequence of  the  neglect  of  the  agents,  or  by 
any  mismanagement  of  the  engineers  or 
other  employes  thereof;  and  in  consequence 
of  the  willful  wrongs  whether  of  omission  or 
commission  of  such  agents,  engineers  or 
other  employte,  when  such  wrongs  are  In 
any  maimer  connected  with  the  nse.and  oper- 
ation of  any  railway  on  or  about  which  they 
shall  be  employed:  and  no  contract  which 
restricts  such  liability  shall  be  legal  or  bind- 
ing.** The  trial  court  held  the  provisions  of 
the  application  quoted  Invalid,  and  did  not 
submit  any  issue  raised  by  the  pleadings 
with  reference  to  this  feature  of  the  case. 
While  Oiere  may  have  been  other  grounds  for 
not  tOKtentlng  ttils  matter,  we  are  precluded 
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by  the  record  from  passing  upon  tbem,  and  | 
must  on  this  appeal  determine  the  correct- 
ness of  the  trial  court's  rulings.  The  statute 
clearly  makes  any  contract  restricting  liabil- 
ity Inyalld ;  that  Is  to  say,  any  contract 
v»hlch  restricts  the  liability  Imposed  by  the 
statute  Is  Invalid.  What  is  that  liability? 
It  Is  to  pay  without  condition  all  damages 
sustained,  etc.,  In  cooseqaence  of  the  neglect 
of  agents  or  the  mismanagement  of  engineers 
or  other  employes.  Hils  liability  exists  un- 
til barred  by  the  statute  of  limitations,  and 
Is  not  dependent  upon  any  conditions  preced- 
ent or  subsequent.  Does  the  proTislon  in 
plalnturs  application  restrict  this  liability? 
To  restrict  Is  to  restrain  within  bounds;  to 
limit;  toconflne.  Wetwter*B  Unabridged  Diet. 
Ot  "Restrict" 

As  we  understand  counsel's  argument, 
they  admit  that  this  provision  does  limit 
plaintiff's  recovery.  Indeed,  this  proposition 
Is  hardly  debatable.  But  they  say  that 
as  the  restriction  relates  to  the  remedy  and 
does  not  affect  the  right  It  does  not  come 
within  the  purview  of  the  statute.  In  other 
words,  they  say  it  relates  to  the  adjective— 
the  remedial — ^rather  than  to  substantiTe 
rights,  and  that  the  section  does  not  apply, 
in  that  the  liability  still  remains  If  the 
remedy  provided  for  In  the  application  la 
followed.  This  argument  is  spedotis,  but  we 
do  not  regard  It  sound.  The  provision 
quoted  does  limit  the  liability  created  by 
statute.  It  creates  a  contract  bar,  which 
would  not  exist  but  for  the  contract.  It  im- 
poses new  duties  upon  an  Injured  party 
which  he  was  not  obligated  by  law  to  per- 
form. It  attaches  a  penalty  for  not  doing 
these  acts,  which  did  not  theretofore  exist 
It  restrains  defendant's  liability  wltbln 
bounds  fixed  by  the  contract  Itself.  More- 
over, we  have  expressly  held  that  these  con- 
tract limitations  not  only  bar  the  remedy 
bat  extinguish  the  right;  that  Is  to  say. 
limit  the  right  Farmers'  Ins.  Co.  t.  State  Ins, 
Co.,  112  Iowa,  608,  84  N.  W.  904.  Tlwt  case, 
which  is  abundantly  supported  by  authority, 
effectually  disposes  of  one  of  appellant's 
propositions.  See,  also,  McGahey  v.  State, 
135  U.  S.  662,  10  Sup.  Ct  072,  34  L.  Bd.  304; 
Gulf  Co.  V.  Trawick  (Tex.  Sup.)  4  S.  W.  567. 
2  Am.  St  Rep.  Ohio  Co.  v,  Taber,  98 
Ky.  503,  32  S.  W.  168,  86  S.  W.  la  84  L.  R. 
A.  685;  Grieve  v.  Railroad,  104  Iowa,  659, 
74  N.  W.  192 ;  McMillan  v.  Express  Co.,  123 
Iowa,  236,  88  N.  W.  629;  6  Oyc.  pp.  506,  606, 
and  cases  cited.  No  case  baa  be^  cited 
holding  to  the  contrary,  and  we  donbt  If  any 
such  can  be  found. 

But  It  is  argued  in  this  court,  and  ap- 
parently for  the  flnt  time,  that  section  2071 
Is  unconstitutional,  because  it  Interferes  with 
what  has  been  called  the  liberty  of  contract ; 
and  the  late  case  of  Lochner  t.  People,  W 
Sup.  Ct  541,  49  li.  Ed.  18  cited  In  sup- 
port of  the  contention.  We  do  not  under- 
stand that  the  learned  tribimal  deciding  that 
case,  by  a  majority  of  a  single  vote,  Intended 


to  overrule  the  many  oases  sustatailiig  the 
validity  of  such  statutes  as  the  one  b«e  Id 
question.  If  It  did,  the  power  of  the  Legls- 
latnre  is  so  seriously  crippled  that  It  1c 
nigh  impotent  We  shall  assume  tbmt  tbe 
I<egislatare  still  possesses  its  police  power, 
dtat  it  may  wiOiln  certain  limits  regnlate 
common  carriers,  that  It  stlH  pooecoeco  aome 
power  over  corporations  of  its  own  creattoD, 
and  tliat  it  may  legislate  for  tbe  Kenerai 
welfare  of  tbe  community.  No  ooe  bas  as 
yet  qnestioned  these  matters  as  we  and^ 
stand  It  The  constitutionality  of  this  act 
was  affirmed  at  a  very  early  day  in  this  state 
See  McAonldi  v.  Railroad  Ca,  20  Iowa,  S3S. 
TMs  case  bas  been  followed  many  times,  and 
other  tribunals  have  oonslstentiy  followed 
It  See  Powell  Sberwood  (Mo.  Snp.)  63 
8.  W.  486;  O'Brien  v.  Railroad  <a  C.)  116 
Fed.  502  (for  a  fall  collatlm  of  the  eases 
and  an  able  discossion  of  the  prlsdplea  in- 
volved); TnlUs  V.  Railroad  Co.,  20  Siqk.  Ct 
136,  44  h.  Ed.  lOe;  Railroad  Oo.  ▼.  HniDes 
.  Co.,  6  Sup.  Ot  110,  &9  L.  DO.  463.  Tbe  fed- 
eral Supreme  Court  has  many  times  up- 
ibeld  such  statutes,  and  we  shall  not  overrule 
these  cases  en  the  strength  of  :tbe  •]>Mdincr 
Case  alone.  See  Railroad  Oo.  t.  Btacbsy. 
107  n.  8.  206,  8  Snp.  Ct  1161,  82  L.  Dd.  lOT. 
There  is  no  each  thing  as  abeoltite : liberty  e( 
contract  -Indeed,  all  persenal  and  property 
rights  are  subject  to  proper  lecMative  regn- 
latlon  and  control.  Brery  man  sprrenden 
a  part  of  Us  liberty  for-the  beneflte  and  «i- 
joyment  of  organised  society.  No  one  may 
do  absoltttely  as  be  pleases.  A  ve^  snmt 
proportion  of  our  legislatl<Hi  is  a  fttrlcttsB 
on  some  weSs  liberty.  Indeed,  tbe  libwty 
.of  which  we  boast  and  are  so  Jostly  pro«d  is 
liberty  nnder  law,  ^nd  not  absolute  Ucense. 
It  is  freedom  frequently  restrained  by  lav 
ft>r  the  conanm  good.  Surely  a  cocpwrntton, 
created  ^  Uie  state  and  oigaged  In  an  ex- 
trabasardoss  bnslneea,  may  be  compelled  to 
respond  in  damaces  for  the  negUgenee  of  Ks 
employes,  notwlthstendlng  any  contract  it 
may  make  or  atttmpt  to  Bftke  r^ertais  It- 
self from  such  rbspotislbllity  or  reetrictisc 
'its  liability  tiierefw.  These  roflccUo—  are 
commonplace  enot%h,  bnt  they  are  aometlBW 
forgotten.  It  la  well  to  recur  to  "ttiem  mgata 
when  such  attacks  as  this  are  made  upon 
legislative  power.  FurtherargianeDt,  tai  view 
of  the  authorities  cited,  is  unneeessary.  We 
have  no  donbt  of  the  power  of  the  Zn^lsla- 
tnre  to  enact  sncb  a  law,  and  are  eonrlnced 
that  the  prorlslon  of  the  apiAleatlon  in  qnas- 
Uon  Is  an  attempt  to  "reatrlet  lUbmtT." 

Some  other  questions  are  made  In  a  sup- 
plemental brief  filed  for  appelant,  vhldi 
were  not  presented  In  opening  argnnnt 
and  do  not  with  one  exception,  appear  to 
have  becoi  made  In  tbe  trial  court.  That  ex- 
ception presents  notiilng  new  for  discasrian. 
and  ve  do  not  thereftm  consider  It. 

There  Is  no  prejudicial  error  Id  the  receid. 
and  the  Judgment  must  be,  and  H  Is.  wMnmL 
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In  re  U7NI>'B  BSTATBL 
(Snpremt  Omzt  of  Iowa.  Oct  18,  1006.) 

1.  ApPKAI^PKBSOKB  BNTITUn)  TO  Retikw. 

Where,  is  proceedinsi  for  aettlement  of  an 
administrator'a  accoants,  one  creditor  alone  B.jy- 
pears,  makes  objection  to  an  allowance,  and 
saves  an  exceptloB,  but  does  not  appeal,  other 
creditors  may  not  appeal. 

fEd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  |  926.] 

2.  SAn— Skbtiob  of  Notiob— Aooeftancs. 

Service  of  notice  of  appeal  on  the  clerk  of 
court,  required  bj  statute,  is  not  shown  b; 
an  acceptance  of  service  signed  "C,  Deputy 
Clerk" ;  the  acceptance  not  purportti^  to  be  on 
behalf  of  the  clert[,  the  words  "Aepaty  clerk" 
being  manly  descriptive  at  C. 

AjQieal  Crom  District  Goort,  KoBsntb  Ootm- 
ty;  W.  B.  Qnarton,  Judge. 

Appeal  from  an  order  In  prObate  approT- 
Ing  the  Una]  r^ort  of  W.  L.  Joslyn,  admlnia- 
trator,  uid  making  an  allowance  to  said  ad- 
ministrator, and  to  bla  attorney,  for  eerrlces. 
DlsmlBsed. 

Gea  K.  Clarke,  for  appellant  E.  y.  atf«6> 
ting  and  B.  A.  MorUng,  for  appellee. 

FEB  CUaiAM.  It  appears  from  tbe  rec- 
ord before  us  that  in  conoectioD  with  bis 
final  report  the  administrator  made  refer- 
ence to  the  character  and  extent  of  Us  own 
services,  and  also  those  of  hl9  attorney,  and 
asked  for  allowances  in  certain  sugis  named. 
Upon  the  filing  of  the  rep^rt^  h.  D.  Bu«8,  ooe 
of  the  creditors,  a|)peared  and  filed  objeo- 
tlona  to  the  allowances  asked,  on  the  ground 
that  the  same  were  excessive.  A  beariivg 
upon  the  objections  so  filed  was  had  b^oce 
I  he  court,  resulting  in  an  order  making  &1- 
l<>wancee  considerably  less  in  amount  tha« 
waa  asked  for  in  the  report ;  and  thereupon 
the  rq>ort  was  approved,  the  said  L.  D.  Buss 
saving  exceptions.  Within  the  time  allowed 
bj  law  a  notice  of  appeal  was  served  by  ac- 
ceptance upon  Joelyn,  H^tnljatotrator,  and  in- 
dorsed thereon  also  appear*  an  acceptance  of 
service  by  Marjoriie  Carr,  d^oty  deck  dis- 
trict court,  Eosspth  counlT.  The  notice  Is 
signed.  "Geo.  B.  Gluke,  Attorney  for  h.  Rum, 
Pro  Se  and  Other  Appealing  Creditors."  In 
the  body  of  the  notice  ft  is  stated  that 
Lewis  Enss  and  other  creditors  of  the  estate 
liave  appealed,  etc. 

A  motion  has  been  made  In  this  court  by 
appellee  to  dismiss  the  appeal,  and  such  was 
ordered  snbmltted  with  the  case.  We  have 
examined  the  record  aa  to  the  same,  and 
reach  the  conclusion  that  we  have  no  Juris- 
diction to  oitertaln  the  appeal.  In  the  first 
place  the  pnrpoee  of  an  appeal  in  soch  a 
case  is  limited  to  the  correction  of  errors,  and 
then  only  in  favor  of  one  who  can  properly 
be  said  to  have  been  a  party  to  tiie  issne  as 
tendered  In  the  court  below,  out  of  which 
grew  the  order  appealed  from.  Here  the 
allowance  asked  for  by  the  administrator 
was  questioned  by  no  one  except  li.  D.  Buss. 
a«  savad  cxc«ptlooa,  but  4id  not  appeal  and 


an  onco^teDTirted  showing  la  made  that, 

shortly  aftra  Hm  action  had  In  the  court  be- 
low, and  before  the  attempt  to  appeal,  he 
died.  Lewis  Bnas  and  Qe&  S).  Clarke  were 
both  credlton  of  the  estate,  but,  as  thegr 
did  not  appear  la  any  way  to  object  to  the 
reiwrt  In  the  court  below,  w«  Ao  not  see  bow 
they  can  have  any  standing  in  tbia  court  up- 
on appeal  frtHn  the  action  taken  by  the 
court  respecting  such  r^ort  Where  a  court 
has  Jurisdiction  In  such  cases,  there  can  be 
no  such  thing  as  error,  excc^  upon  denial 
of  an  asserted  rl^t  The  court,  In  conneo- 
thm  with  a  proceeding  ex  part^  ot  acting 
upon  its  own  motion,  may  make  a  mistake; 
but  there  Is  no  l^al  error  nnUl  attention 
has  been  called  tboreto  in  a  prop^  way  and 
a  correction  asked.  So,  too,  we  tUnk  Uie 
record  falls  to  show  service  of  notice  of  ap- 
peal iqx>n  the  cleric  of  the  district  court 
The  statute  requires  service  upon  the  clerk» 
and,  aa  this  is  Jurisdictional,  nothing  short 
of  such  soTice  will  be  snfflcteBt  Of  course 
the  clerk  may  accept  service^  and  fte  the  pnx^ 
poses  of  the  case  we  may  concede  that  a  dep- 
uty may  bind  him  by  an  acceptanoe  of  s«t- 
Ice  hi  his  name.  But  bore  the  acceptance 
Is  by  MarJorle  Carr,  and  Uie  wwds  "Depots 
Clerk,  etc.,"  which  follow,  are  descriptive 
only  of  who  she  Is.  The  acc^tance  is  not 
In  the  name  of  the  derk,  nor  does  It  purport 
to  be  on  Us  behalf.  It  does  not,  tberefbre, 
amount  to  a  service  on  the  clerki 

It  follows  from  what  we  have  said  that 
the  appeal  must       and  It  Ic^  dismissed. 


BHiniBT  T.  SCOTT  (DB  CAMP  et  al., 
Interveaers). 

(Supreme  Court  of  Iowa.  Oct  18^  1906.) 

1.  HowtBrBAD— PamHiT— What  Constii'otbb. 

To  cimstitate  ime  or  more  persons,  with  a 
third  necBOD,  living  together,  a  family,  so  as 
to  enable  the  third  person  to  claim  a  homestead. 
It  must  api>ear  that  th»  former  are  supp^ted 
by  the  latter  in  whole  or  in  part,  and  are  de> 
pendent  on  him  therefor,  and  that  he  is  under  a 
moral  obligation  to  render  such  supnort. 

[Ed.  Notew— yor  cases  in  iwlaL  aea  wot  36, 
Cept,  Dig,  Homestead,  H  18=3cQ  ' 

2.  Sams—Motmxb  ano  Aodli  Sok. 

An  adult  son  lived  with  bis  mother.  He 
was  addicted  to  the  excessive  use  of  liquors,  and 
was  a  gambler.  He  testified  that  the  mother 
paid  him  about  $10  a  week  and  board,  but  he 
did  not  state  that  any  agreement  was  made 
SB  to  what  he  was  to  receive,  and  bis  testimony 
was  not  Inconsistent  with  the  Id^a  ^at  she 
m««Iy  rave  him  enough  money  to  supply  his 
wants.  During  the  six  weeks  prior  to  the 
mother's  death  he  did  nothhig  but  the  chorea 
about  the  house.  A  third  person  was  allowed  a 
part  of  his  board  in  his  mother's  house  for  Car- 
mg  for  the  son  when  disabled  by  Che  use  of 
liquors  or  drugs.  Beld,  that  a  finding  that  the 
son  was  maintained  b;  the  mother,  because  of 
the  natural  obligation  to  her  dilld,  was  iustl- 
fied,  and  the  proper^  was  exempt  as  a  home- 
stead. 

8.  Vknpob  Aitn  PinoHAaB— Ck}invAcr  of 
Saxjg— Rights  CoirrBBKio  on  PuaoHASxa. 
A  contract  reciting  that  a  vendor  had  sold 
Us  land  to  a  person  named  fOr  a  spedfled 
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sam,  and  liad  netltnA  a  part  of  tha  pnrchaN 

price,  to  be  forfeited  on  the  failure  to  pay 
tile  balance  before  a  fixed  date,  aod  that  on 
payment  of  the  balance  witbln  the  time  stated  the 
vendor  would  execute  a  deed  to  the  purchaser, 
Tested  no  title  in  the  purchaser,  but  was  merely 
the  giving  to  him  «d  an  option  of  oompletiiis 
the  purchaaa. 

4.  Same. 

'Coustruins  the  contract  as  ^viag  mora 
tlian  a  mere  option,  it  was  but  an  agreement  to 
sell  in  the  future,  and  the  title  did  not  thereby 
pass  from  the  vendor. 

5.  Attachmeht  —  Pbopebxt  SoBjBcr~Ows« 

EBSHIP. 

A  ven^r  agreed  to  convey  land  on  the 
purchaser  paying  the  iiurchase  price.  The 
vendor  died  before  executing  the  conveyance. 
His  cliildren  signed  a  deed  conveying  the  laud. 
Before  all  the  cbild^-en  had  signed  the  deed  the 
interest  of  a  child  who  had  signed  was  attached 
bf  a  creditor.  The  circumstances  Indicated  an 
Intention  on  the  part  of  tiie  children  that  the 
deed  should  not  take  effect  until  executed  by 
all  of  them,  and  there  was  nothing  to  show 
acceptance  the  purchaser  until  it  bad  been 
M  executed.  Held,  that  the  child's  interest  was 
snbiect  to  levy  under  the  attachment;  the  title 
not  passing  to  the  purchaser  before  tiie  execu- 
tion of  the  deed  by  all  the  heirs. 

Appeal  from  District  Court  Muscatine 
County;  James  W.  Bollinger,  Judge. 

Mary  A.  Scott,  a  widow,  died  intestate  May 
13,  1903,  seised  of  the  folowing  real  estate: 
Lot  9  in  block  71,  In  the  city  of  Muscatine; 
also  lot  8  and  the  east  half  of  lot  d  In  block 
106,  and  lot  8  in  block  107.  Ten  children 
survived  her,  one  of  whom,  George  B.  Scott, 
n'as  Indebted  to  the  plaintiff  on  a  promissory 
note  of  $1,500,  dated  February  14,  1898,  with 
Interest  at  6  per  cent  per  annum,  on  which 
this  action  was  begun  June  2,  190S,  aided  by 
writ  of  attachment  which  was  levied  on 
Scott's  interest  in  the  above  real  estate  Jane 
20,  1908.  He  answered  by  admitting  the  In- 
debtedness and  alleging  that  lot  9  in  block 
Tl  was  the  homestead  of  deceased,  and  for 
that  reason  exonpt  from  the  levy.  John 
P.  De  Camp  Intervened,  and  in  his  petition 
alleged  the  purchase  of  the  east  half  of  lot 
9  and  lot  8  from  Mary  A.  Scott  January  3, 1903 ; 
that  George  E.  Scott  had  conveyed  his  Inter- 
est therein  to  blm,  and  he  had  ta.ken  posses- 
sion, all  prior  to  the  levy,  which  he  prayed 
to  have  vacated.  The  reply  pnt  In  Issue  the 
allegations  of  the  answer  and  petition  of 
Intervention.  On  hearing  Judgment  was  en- 
tered against  George  E.  Scott  as  prayed. 
Tx>t  9  in  block  71  was  adjudged  to  be  exempt 
ns  the  homestead  of  (lece.i8ed.  Emma  De 
Camp  was  substituted  as  intervener,  and  her 
petition  dismissed,  and  the  property  other 
than  the  homestead  ordered  to  be  sold  and 
the  proceeds  applied  on  the  Judgment  The 
plolntltl  and  intervener  both  appeal;  that  of 
the  former  being  first  perfected.  Affirmed. 

Jayne  &  Hoffman,  for  plaintiff.  J.  B, 
'  Hanley  &  Son,  for  defendant   Richman  A 
Rlchman,  for  Interveners. 

LADD,  J.  The  husbond  of  Mary  A.  Scott 
died  In  1896.  From  that  time  until  April, 
1S)0&,  she  operated  the  Scott  House,  a  hotel  in 


Miiscattn&  In  April,  1802,  >be  porcbased 
lot  9  In  bloA  71,  but  did  not  move  into  the 
hooM  thereon  mitU  April  7,  ISOBl  Shortly 
afterwards  she  was  tak«Q  sick,  and  died 
May  13tli  of  tbe  aame  year.  The  oontent!^>n 
of  the  plaintiff  Is  that  this  lot  was  not  her 
homestead  at  tbe  time  of  her  death,  and 
therefore  the  Interest  of  George  B.  Soott,  one- 
of  her  ten  surviving  efaUdm,  therein  abould 
be  subjected  to  tbe  lien  of  her  Judgment 
Our  statute  provides  that  tbe  homestead  is 
exempt  from  the  precedent  debts  of  tbe  heirs 
of  the  own».  All  of  Mary  A.  Scotf  a  children 
had  attained  their  majority.  One  boo,  Frank 
EL  Scott  sod  a  dao^ter,  Mrii  Fahey,  and  the 
latter'!  daughter,  had  bem  Uriog  In  the 
bouse  with  her  for  over  a  month,  when  she 
died.  It  was  h«r  home,  and  tbe  cootroveray 
Is  whether  her  relations  with  these  children 
ware  soch  that  die  and  tbsy,  or  either  of 
them,  constitated  a  family;  for  In  thla  state 
the  exonptlon  of  fbe  homestead  is  to  the 
family.  A  single  person  la  not  a  family, 
and  therefore  cannot  claim  a  horaeatend. 
unless  continuing  In  possession  as  surviving 
spoosa  Ptillertwi  t.  BherrUl.  114  Rnra,  5tl. 
87  N.  W.  4i9;  Bmecscm  Leonard,  96  Iowa. 
811,  OB  N.  W.  168,  09  Am.  8t  Rep.  372- 
"Family"  baa  been  defined  as  a  collective 
body  of  persons  wbo  lire  In  one  house  under 
one  head  or  manasw.  Tysw  Reynoldii, 
1^  lom,  481,  8  N.  W.  469;  Parsons  t.  Living- 
ston, 11  Iowa,  lot,  77  Am.  De&  11S&.  Bnt  this 
Is  not  accnrate^  for  strangen  mlfht  thus 
band  themselvea  together  and  live  under 
tbe  direction  of  a  lead^.  To  ctMuttltnte 
one  or  more  perscms,  with  another,  Uving  to> 
getber  In  tiie  same  bouse,  a  fami^.  It  mnst 
appear  that  tbey  are  being  supported  fay  that 
other  hi  whole  or  in  part  and  are  dependent 
on  him  therefor,  and,  farther,  that  he  is 
tinder  a  natural  or  moral  obligation  to  render 
Bitch  snppwt  Fox  T.  Ralstmi  (Rnra)  102 
N,  W.  424. 

Does  the  evidence  Indicate  that  onch  a 
relation  existed  betweoi  Hrs.  Scott  and  those 
who  lived  with  her?  The  vecorA  has  con- 
vinced us  that  Frank  B.  Scott  tboogh  over 
40  years  old,  was  dep«ident  on  the  deceased 
for  his  support  He  had  been  married,  but 
was  divorced.  He  was  lasy,  addicted  to  the  ex- 
cessive use  of  intoxicating  Hqnors  and  mor 
phlne,  and  was  reputed  a  gambler.  He  had 
Icept  a  butcher  shop,  but,  upon  his  father's 
death  In  18^  retamed  to  the  Scott  House, 
where  he  lived  until  his  mother's  ranoral 
to  the  premises  In  controversy.  For  sevenii 
years  one  Weaver  had  charge  of  tbe  hotel 
office,  and  Frank  did  chores  abont  the  hotel- 
After  Weaver  left  he  took  charge  of  tbe  of- 
fice, kept  the  books,  and  received  money,  but 
one  Kline  was  allowed  part  of  bis  board  for 
sleeping  In  tbe  office  and  caring  for  htm 
when  disabled  by  tbe  use  of  alcohol  or  mor- 
phine. That  during  this  time  his  mother 
supplied  blm  with  money  Is  donbtlees  true, 
and  he  may  have  construed  that  received  as 
wages.  Indeed,  be  testified  that  tSm  bad 
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pAld  Urn  "different  prices  at  different  tiine»— 
about  910  a  weA  and  017  board";  tbat 
"jnotber  always  paid  all  ot  her  Children 
wages;  that  mother  paid  me  wages  up  to 
her  death,  and  I  know  she  paid  my  slater 
UrK  Fah^  every  Saturday  nlgbt"  Nowhere 
does  be  undertake  to  state  that  any  agree- 
meDt  was  had  as  to  what  he  was  to  receive,  or 
what  was  in  fact  paid  or  when;  and,  aside 
from  his  designation  of  what  she  gave  him  as 
wages,  his  testimony  Is  not  Inconsistent  with 
the  thought  that  she  merely  gave  bim  enoui^ 
to  supply  his  wants,  which  may  have  been 
more  or  less  than  wages.  During  the  six 
weeks  prior  to  lils  mother's  death,  he  did 
nothing  but  chores  about  the  bouse,  and  since 
then  he  had  continued  In  that  occupation  for 
his  board  with  his  slater.  Of  course,  he 
always  has  been  Intending  to  leave,  but, 
through  the  persuasion  of  mother  and  sister, 
remained  "until  he  got  ready  to  settle."  He 
admits  that  be  threatened  the  deC»dant  that 
be  would  "swear  to  a  He,"  rather  than  allow 
him  to  succeed,  and  this,  with  bis  appearance 
on  the  stand,  doubtless  led  the  district  court 
to  reject  the  story  of  having  been  merely  an 
^ployfi  of  his  mother,  and  adopt  the  more 
reascmable  conclusion,  dedudble  from  the 
record,  that,  through  excesses,  be  bad  be- 
come practically  Incapable  of  caring  for  him- 
self, and  was  being  maintained  by  his  mother, 
because  of  the  natural  obligation  to  her  child. 
The  relation  of  Mrs.  Fahey  was  not  shown 
to  hare  hem  that  ef  a  dependent  though  die 
lived  with  her.  But  the  two  were  enough  to, 
and  did,  constitute  a  family,  within  the  mean* 
ing  of  the  law.  Fox  v.  Balstm,  siq>ra,  and 
cases  dted. 

RnllngB  on  objections  to  questions  pro- 
pounded to  different  witnesses,  and  also  the 
taxation  vt  costs,  are  assigned  as  errors,  but 
not  argued,  and  for  this  reason  not  decided. 
The  proof,  independent  of  snch  evidence^ 
however,  was  sufficient  to  show  that  deceas- 
ed, who  was  79  years  of  age,  was  occupying 
the  premises  as  ber  borne;  and  as  she,  with 
hex  d^iendent  son,  coustltnted  a  family,  the 
court  rightly  decided  that  the  property  was 
exempt  as  a  homestead. 

2.  In  January  preceding  ber  death  Mrs. 
Scott  bad  entered  Into  a  contract  for  the  sale 
of  the  east  half  of  lot  9  and  lot  S  In  block 
106  to  John  F.  De  Camp.  The  sum  of  $50  had 
been  paid,  but  possession  was  not  given,  m« 
thing  said  concerning  possession.  The  agree- 
ment recited  that:  "I  have  sold  to  John  F. 
De  Gamp  *  •  *  my  brick  building  and  lot 
*  *  •  for  the  sum  of  f3,000,  and  have  re- 
ceived as  purchase  price  thereof  the  sum  of 
$50,  to  be  forfeited,  providing  the  purchase 
price,  $2,950,  is  not  paid  on  or  before  the  1st 
day  of  July,  1903.  And,  upon  payment  of 
the  said  $2,950  within  the  time  herein  stated. 
I  am  to  execute  a  good  and  sufficient  warran- 
ty deed  of  tbe  said  property  to  the  said  J.  F. 
De  Camp,  for  which  I  bind  myself,  my  heirs, 
executors  or  assigns."  The  house  was  va- 
cated by  the  tenant  In  April,  and  Mrs.  Scott 
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died  In  May.  Upon  her  ^th  Mra.  Fahcgr 
banded  to  Un.  De  damp  the  keys  to  the 
bous^  but  this  was  n<A  shown  to  have  been 
authorised  by  tbe  heirs  or  legal  representa- 
tive of  deceased.  Kot  having  been  turned 
ovw  by  the  owners  In  pursuance  of  the  terms 
of  the  contract,  or  by  tbe  authority  of  the 
Intervener  or  heirs  other  than  Mrs.  Fabey, 
nothing  was  acquired  thereby,  and  actual  pos- 
session was  not  taken  until  long  after  the 
levy. 

Intervenor  Inrists  that  tbe  agreement  ef- 
fected fui  equitable  conversion,  as  a  result 
of  which  the  purchaser  became  the  owner 
of  the  land,  and  Mrs.  Scott  merely  held  title 
In  trust  to  secure  payment  the  purchase 
price,  and  flils  passed  to  her  legal  r^resenta- 
tlve  as  personal  property.  Had  the  con- 
tract effected  a  sale  of  the  land,  this  would 
have  been  true.  Miller's  Adm*r  v.  MUIer,  25 
N.  J.  Bq.  354 ;  WlUSams  v.  Haddo<^  145  N.  T. 
144,  89  N.  EL  825;  Bender  t.  Lnckenbacb, 
162  Fa.  18,  29  Atl.  296.  296;  Donohoo  T.  Lea, 
55  Am.  Dec  725.  In  snch  a  case  equity 
condders  the  vendor,  as  to  the  land,  a 
trustee  for  the  purchaser,  and  the  vendee, 
as  to  the  money,  a  trustee  for  the  seller. 
In  other  words,  the  vendee  Is  tbe  equlteble 
ownw,  and  the  vendor  merely  retains  title 
as  securl^  for  the  price,  and  his  Interest  In 
the  land  Is  not  subject  to  levy  of  writ  of 
execution  or  attechment  Baldwin  v.  l^omp- 
son,  IS  Iowa,  604;  Woodward  v.  Dean,  46 
Iowa,  499;  Rand  v.  Garner,  76  Iowa,  811, 
89  N.  W.  615.  See  cases  collected  in  note 
to  Bowen  v.  Lansing,  57  L.  R.  A.  643.  But 
this  agreement  was  purely  executory  In  char- 
acter, and  In  no  way  bound  the  intervener 
to  complete  the  purchase.  Upon  payment 
of  the  balance  stipulated,  she  must  execute 
a  conv^ance;  but  the  only  result  of  bis 
failure  to  do  so  was  tbe  forfeiture  of  the 
amount  paid.  ^>eclfic  performance  might 
not  have  been  enforced  against  blm.  Clear- 
ly, then,  the  contract  did  not  vest  In  him 
any  interest  in  the  land.  It  merely  ^)eclBed 
how  he  might  acqalre  It  Richardson  v. 
Hardwick,  106  U.  S.  262,  1  Sup.  Ot  218, 
27  U  Ed.  145;  Stembrldge  v.  Btembrldge's 
Adm'r.  87  Ry.  91.  7  8.  W.  611;  Bostwidc  v. 
Frankfleld,  74  N.  T.  207;  Sweesy  v.  Jones. 
66  Iowa.  272,  21  N.  W.  608. 

But  If  regarded  as  something  more  than 
a  mere  option,  it  was  but  an  agreement  to 
sell  in  the  future,  and  not  a  present  sale. 
The  distinction  between  these  two  classes  of 
contracte  was  pointed  out  In  Nunngessw  v. 
Hart  122  Iowa,  647.  98  N.  W.  505,  where 
the  court  declared  that  In  a  contract  to  sell 
the  vendor  remained  tbe  owner  of  the  land 
and  liable  for  the  payment  of  the  taxes, 
though  the  rule  Is  othervrise  where  the 
agreement  amounts  to  a  present  sale  Miller 
v.  Corey,  15  Iowa,  166;  Sackett  v.  Osborn, 
26  Iowa,  146.  Possession  is  an  Important 
circumstance  to  be  considered  in  determin- 
ing the  character  of  the  contract  though 


Digitized  by 


1144 


IM  NORIHWJBBTB&N  HBPOBTBIB. 


not  alwaji  to  M  regftrdefl  the  tnt.  for  tben 
may  be  a  present  sale  wlfli  the  right  ot  poa- 
aesalon  postponed,  tbe  aame  aa  payment  of 
the  puAase  price  may  be.  Marka  t.  Tlche- 
nor,  85  Ey.  4  S.  W.  225;  Harria  t.  King, 
16  Ark.  ISO;  Brewer  t.  Herbert,  80  Hd. 
301.  96  Am.  Dec.  582.  Aa  Mra.  Scott  dM 
not  cease  to  be  the  owner  nutll  death,  the 
land  as  such  ctescended  to  tbe  helra,  and 
the  Interest  of  George  B.  Scott  waa  subject 
to  the  levy. 

It  Is  Insisted,  howerer,  that  he  prerlously 
had  conveyed  bis  Interest  to  De  Camp.  A 
deed  from  the  10  children  to  De  Camp  had 
been  signed  by  half  of  them,  and  was  re- 
ceived by  Intervener  from  a  brother  on  the 
IStb  day  of  June,  with  Instmctlons,  after 
signing,  "to  forward  to  tbe  next  one."  He 
did  so,  with  directions  "to  rush  the  deed 
along."  It  was  returned  to  De  Camp  after 
the  levy  of  the  writ  of  attachment,  and 
shortly  thereafter  he  remitted  to  each,  other 
than  George  B.  Scott,  his  share  of  the  de- 
ferred payment,  and  to  him  a  part,  and 
moved  into  the  house  with  his  family  July 
9th.  The  drcumstances  were  such  as  to 
Indicate  an  Intention  on  the  part  of  George 
B.  Scott  that  the  deed  be  deltrered  upon  .be- 
ing signed  and  acknowledged  by  all  the 
children,  hut  this  did  not  happen  until  after 
the  levy  of  the  writ  of  attachment  An 
instrument  will  not  he  regarded  as  delivered, 
when  anything  remains  to  be  done  by  tbe 
parties  who  propose  to  deliver  It  Overman 
V.  Kerr,  17  Iowa,  489 :  Button  v.  Smith.  88 
Iowa,  241,  55  N.  W.  S26;  Tewkflbury  r. 
O'Connell,  21  Oal.  60. 

Xor  Is  there  anything  In  the  record  tend- 
ing to  show  an  acceptance  prior  to  the  time 
it  was  returned  to  De  Camp,  and  acceptance 
Is  quite  as  essential  to  the  passing  of  title 
as  the  transfer  of  the  deed.  Bittmaster  v. 
Brisbane  (Colo.  Sup.)  35  Pac.  786.  Mani- 
festly De  Camp  would  not  have  cared  for 
the  property  until  all  the  heirs  had.  Joined  in 
its  execution,  and  acceptance  by  him  prior 
to  that  time  Is  not  to  be  Inferred.  Nor,  on 
the  other  band,  can  it  be  assumed  that  any 
of  the  heirs  intended  the  deed  to  become 
effective  prior  to  ite  execution  by  all.  Until 
then  tbe  option  to  purchase  had  not  been 
exercised,  and  prior  thereto  tbe  land  was 
subject  to  levy  of  the  writ   Ex  parte  Hardy, 

30  Beav.  206;  Bra^  v.  Sheffield,  49  Kan.  702, 

31  Pac.  306.  38  Am.  St  Bep.  SS6. 

It  may  be  that  for  gome  purposes  an  equi- 
table conversion,  effected  by  an  election  to 
exercise  an  option  to  boy,  will  relate  back 
to  the  date  of  the  contract  though  as  to 
that  the  authorities  are  In  condlct;  but  It 
cannot  operate  to  dissolve  an  attachment 
levied  on  land  prior  to  such  election,  and 
while  the  grantor  retains  the  ownership. 
See  note  to  Bowen  v.  Lansing,  57  L.  B.  A. 
651.  We  conclude  that  the  Interest  of  de- 
fendant In  tbe  land  was  subject  to  the  levy. ' 

Affirmed. 


BUBT  T.  PIBBOB  at  aL 

(Supreme  Court  of  NAraaka.  Oct  19;  1905  > 
JuDOUENT  —  DxrAULi^PBocBaa— Betukn  or 
SaavicK. 

An  officer's  return  to  a  snmmona,  sbowiiv 
Bervloe  by  leaving  at  the  "last"  usual  place  of 
residence  of  the  defendaot,  does  not  sbov  a 
compllaoce  with  the  statute  autborizins  serritt 
try  leaving  a  copy  at  the  usual  resldeofse  of 
defendant,  and  a  JodKment  based  thereoo  u 
void  for  want  of  Jiuiediction. 

[Ed.  Note.— For  cases  in  point,  see  toL  40, 
Cent  Dig.  Process,  8  170.] 

(Syllabus  by  the  Court) 

Conmaissioners'  Opinion.  Department  Ncl 
2.  Error  to  District  Court,  Gage  Comity; 
Kelligar.  Judge. 

Action  by  Jesse  EL  Pi^ce  and  Robert  Wibie 
against  Daniel  G.  Ruby.  Judgment  tor 
plalntUCa,  and  defendant  brinca  otot.  Re- 
versed. 

Jj.  W.  Oolby.  tar  plaintiff  In  enar.  Haa- 
lett  ft  Jack,  for  defendants  In  emnr. 

ALBBBT,  O.  This  action  was  for  tbe  re- 
covery of  damages  tm  breadi  of  warranty 
In  tlie  sale  at  an  animal  for  breedtns  par- 
poaeo.  A  smmnons  duly  lasned,  and  the 
officer's  return  thereto  la  as  follows:  "April 
lOtb,  1908.  Snmmmui  retnmed,  todwaed: 
Recti  Ted  this  writ  on  the  Slat  day  of  Bfarcfa. 
A.  D.,  1906,  and  on  tbe  901  day  of  AehU,  a. 
D.,  190S,  after  ffillgoit  search,  and  belag 
tmable  to  And  the  wlthliMiamed  D.  O.  Ruby 
to  Gtage  connly,  I  left  a  true  and  c^Ified 
copy  of  the  within  summons  at  his  last 
nanal  place  of  realdenoe  of  the  >ald  D.  G. 
Rohy.  All  dfuie  to  Oage  coontr,  IV^mafca. 
Wltoeaa  my  hand  thia  lOtb  day  of  AiwU,  A. 
D.,  1908.  Fees:  85e.  W.  A.  Waddlngtoa. 
Shollf,  by  T.  B.  IfcOlrr,  D^ty.**  The  de- 
fendant made  no  at^warance.  uuS  Jwlgment 
by  de&mlt  was  takea  by  the  plaintiffs. 
Afterward,  at  the  same  term,  the  deftedant 
entered  a  special  appearance,  objectli^  to  tbe 
Jurledlctlou  of  the  court  These  objection* 
were  overruled,  and  tbe  defendant  brings 
ilie  lecord  here  for  review  on  error. 

It  will  be  obswed  tliat  the  return  to  the 
summons  does  not  show  actual  service  on 
the  d^endant,  but  Uiat  service  was  made,  or 
attempted,  by  leaving  a  copy  of  Hie  writ  at 
his  "last"  nsual  place  of  residence.  In  our 
optolon  the  service  Is  not  m«ely  farr^nlar. 
but  absolatdy  void.  The  Btatnte  permit? 
service  by  leaving  a  copy  ot  the  snmmomt 
"at  the  uBual  place  of  residence"  of  the  de- 
fendant Olv.  Code,  I  69  (C6bb^*a  Ann. 
St.  1903,  {  1070).  His  uanal  place  of  resi- 
dence la  bis  place  of  abode  at  the  tbne  of 
service.  Blodgett  v.  Utl^r,  4  Neb.  80 ;  Sey- 
mour V.  Street,  5  Neb.  88.  "The  words  *re^- 
deuce'  and  *nsaal  place  of  residence.*  as  em- 
ployed in  atatotes,  are  generally  synonymomi : 
hence,  the  residence  essential  to  confer  Jnrls- 
dtctiott  la  a  legal  one,  equivalent  to  tbe 
domicile  of  the  defendant  The  dcnalclle  of 
a  defendant  Is  that  place  where  he  baa  hl^ 
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fixed  sod  pennanoit  Iiaiiie»  to  wblcb,  when 
absent,  he  has  the  Intention  of  retuntlng." 
Wood  T.  Soeder,  4B  Neb.  811,  6S  N.  W.  8S8. 
It  la  dear  that  such  home  mvat  be  bla  prea* 
ent  home^  as  distinsulehed  from  a  past  or 
prospectlTe  borne.  In  tin  retnrB  ot  the 
sbwlff  the  phrase  "nsnal  place  tit  re^ence" 
ia  (tuaHfled  by  Oa  vovd  "laat**  It  will  be 
{wesomed  that  In  making  tide  QiiaUfleation 
the  offieae  acted  adflaed^.  The  retnm  as 
thus  auallfied  conreTS  the  thought,  not  that 
a  copy  of  the  writ  was  left  at  the  present 
residence  of  the  defendant,  bnt  at  some  place 
at  which  the  defendant  had  ftomerly  resided 
or  made  his  home.  Madison  Cotuity  Bank  t. 
Soman,  TO  Mo.  027.  It  seeins  to  us  tirat  the 
quall^lng  wwd  as  used  in  the  return  serres 
no  purpose,  sare  to  dlatlngnlsb  between  a 
past  and  preset  place  of  abode. 

It  la  urged  that  all  preaumptlona  are  In 
CaTor  of  the  action  of  the  trial  aaurt,  and 
that  Its  proceedings  should  be  Ilberhlly  con- 
strued, according  to  our  Code  of  Civil  Pro- 
cedure. The  office  of  the  liberal  spirit  which 
pnrades  the  Code  la  to  Insure  a  speedy 
hearing  on  the  mertts,  and  to  that  end  to 
Igaon  purely  technical  omissions  not  af- 
fecting the  substantial  rights  of  the  parties. 
But  the  right  of  a  party  to  bis  day  In  court 
and  to  an  opportunity  to  be  heard  are  anb- 
stantlal  r^hte,  and  where,  as  In  this  case. 
Instead  of  actual  personal  service,  tha  plaln- 
tsA  relies  on  a  substltnte  therefor  of  doubt- 
ful sufficiency  to  apprise  the  defendant  of 
the  pendency  of  the  suit,  it  Is  not  an  ap- 
pllcatl<m  of  any  technical  rule  to  hold  that 
sQcn  sObstltnted  service,  to  be  velld,  must 
b6  made  In  the  manner  prescribed  by  statute. 
Such  service,  at.  best,  la  calculated  to  work 
hardship  and  injustice.  The  statute  author- 
ising it  can  be  Justified  only  on  the  ground  ot 
necessity,  and  should  not  be  extended  b^ond 
the  plain  Import  of  Ito  terms,  nor  to  cases 
where  the  langu^  of  the  return  la  doubt 
fal  or  ambiguous. 

It  Is  recommended  tliat  the  Judgment  ot  tite 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 

DUFFIB  and  JACKSON,  GO,  concur. 

PBR  CURIAM.  For  the  reaaons  stated  In 
the  forcing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 


RIITir  V.  OARVBT. 
(Supreme  Court  of  NebraRka.  Oct  0,  lOOS.) 

PABTY  WALLB->-RKCONSrBUCTrON— iRJtTBT  TO 
BaiLDINO. 

One  who  consents  to  the  uncovering  of  a 
portion  of  the  roof  upon  a  building  belonging 
to  him,  to  allow  one  of  its  walls  which  la  a 
party  wall  to  be  bnilt  liigbCT,  cannot  recover 
from  his  co-owner  for  damages  from  leakage. 


anlesfl  ha  proves  that  the  Injury  resulted  from 

the  negligence  of  the  defendant. 

[Ed,  Note. — For  caeea  In  point,  see  vol.  88^ 
Cent.  Dig.  Party  Walla,  SS  31-41.1 

(Syllabus  by  the  Court) 

CommlasloBars'  Opinion.  Dq^artment  Na 
1.  Error  to  District  Gonrt,  Cedar  County; 
Graves.  Judge. 

Action  by  Frank  X,  RlUt  against  Peter  C. 
Garv^.  JudgsHut  tor  defaidant,  and  plain- 
tiff brings  error.  Affirmed. 

J.  G.  Robinson,  for  plaintiff  in  error. 
Hlllard  &  Snider,  for  defendant  In  error. 

LBTTON,  0.  This  suit  was  brought  tac 
ejectm«it  and  to  recover  damages  for  In- 
Jury  to  certain  property  In  Hartlngtoo,  Neb. 
The  plaintiff  was  the  owner  of  a  two-story 
brick  building  In  Hartlngton,  and  also  a 
lot  of  land  26xD0  adjoining  this  building 
upon  the  east  He  sold  this  adjoining  tract 
to  the  defendant  Peter  Garv^,  and  also 
sold  and  conveyed  to  him  the  right  to  use  the 
east  wall  of  the  brie*  building  as  a  party 
wall.  Garvey  proceeded  to  erect  a  two- 
story  brick  building  upon  the  land  thus  pur- 
chased, using  the  party  wall  as  the  west 
wall  of  the  same.  The  roof  of  the  plalnttfTs 
building  was  constmcted  with  a  ridge  in  the 
oester,  and  &Mi  water  on  the  east  ^de  of  Ite 
roof  ran  off  Into  a  gutter  ae  eaves  trough 
that  projected  ovw  the  land  Otarve^  bought, 
and  upon  which  hU  building  was  omistructed. 
In  the  erection  of  Oarvey's  building  It  was 
necessary  to  remove  the  eavea  trough,  to  roll 
back  the  tin  roof  which  covered  the  top  of 
the  party  wall  for  about  two  feet,  and  to 
build  tiie  wall  several  fSet  h^plMr.  Theplaln- 
tUTs  first  cause  <tf  action  sete  up  that  the  de- 
fendant made  an  unlawful  entry  upon  the  cast 
wall,  and  that  be  tore  op  and  destroyed  the 
eaves  spouto  and  gnttwa  and  the  roof  of  the 
building,  thereby  causing  the  rain  to  come  in 
and  destroy  the  plaintiff's  plastering  and 
causli%  the  plaintiff  to  ^ange  the  pitch  ot 
.bia  roof  and  the  gutters  for  the  flow  of  wa^ 
fnmi  the  roof.  Tha  second  cause  of  action  al- 
1^^  tiiat,  in  consideration  of  allowing  Gar- 
vey to  close  the  window  in  the  east  wall  in 
the  second  story  of  plaintiff's  building.  Gar- 
vey i«reed  to  furnish  sufficient  light  by  con- 
structing a  Bkylight  in  the  plaintiff's  bnlld- 
Ing;  and  the  third  cause  of  action  la  In 
ejectment  to  oust  Garv^  from  that  portion 
of  the  party  wall  which  was  extended  by  blm 
higher  than  it  was  when  the  conveyance  was 
made.  Ry  agreement  of  the  parties  the 
third  cause  of  action  was  withdrawn  from 
the  consideration  of  the  Jury,  after  they  had 
been  Instructed  by  tbe  court 

There  Is  no  competent  evldenoe  in  tbe  rec- 
ord to  support  a  verdict  for  the  plaintiff  as 
to  the  second  cause  of  action,  and  tiie  verdict 
of  the  Jury  was  clearly  right  upon  this  1b8U& 
As  to  the  first  cause  of  action,  thwe  Is  evi- 
dence to  show  that  the  plastering  in  the 
plaintiff's  building  had  been  Injured  by  water 
coming  through  the  roof  from  melting  snow 
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at  tbe  time  tfaat  tbe  tin  bad  been  rolled  bat^ 
but  tbe  weigbt  of  tbe  evidence  showe  that 
the  remoral  of  the  gotten  and  the  Tolling 
hade  of  the  tin  was  done  wltb  the  knowl- 
edge and  approval  of  tbe  plaintiff.  Before 
tbe  Garr^  building  was  begun  other  partlea 
bad  erected  a  building  directly  adjoining  tlie 
plalntitTs  upon  the  south,  and  be  had  enga- 
ged a  man  to  change  the  slope  of  blsroof  and 
tbe  direction  of  the  escape  of  water  there- 
from ao  that  it  would  not  flow  through  tbe 
gutton  mi  tbe  east  aide  of  tbe  building  and 
be  discharged  at  the  eontheast  comw  as 
before.  The  testimony  is  conflicting,  but  we 
think  tbe  greater  weigbt  is  wltb  the  de- 
foidant,  and  the  Jury  so  found  by  their  ver- 
dict It  appears  that  the  opening  was  suf* 
fered  to  remain  uncovered  except  by  boards 
for  more  ttian  a  we^  and  that  during  this 
time  some  leakage  occurred;  but  it  la  not 
shown  that  tbe  defendant  was  to  blaoM  for 
this  condition  of  aftairs.  Whatever  damage 
the  plaintiff  suffered  seems  to  have  come 
from  bis  own  carelesuiess,  <a  from  tbe  fail- 
ure of  the  man  he  bad  previously  employed 
to  rebidld  that  portion  of  the  roof,  and  not 
from  any  wrong  upon  tbe  part  ot  tbe  de- 
fendant 

As  to  the  Instructions  complained  of, 
three  of  than  bear  upon  the  question  of 
ejectment  which  was  afterwards  with- 
drawn tiom  tbe  Jury  by  agreement  of  tbe 
parties.  We  see  no  error  in  instruction 
No.  12,  which  tells  the  Jury  that  tbe  owner  of 
a  building  has  no  right  to  collect  m  discharge 
tbe  rainwater  which  falls  iqwn  his  root  upon 
his  neighbor's  premises.  Instruction  Na  IS, 
which  tells  tbe  Jury  that  a  party  wall  is  in 
law  a  solid  wall  without  (venlngs,  wtw  ap- 
parently intended  to  apply  to  the  Issue  as 
to  light  The  plaintiff  was  not  prejudiced  by 
the  giving  of  this  instruction,  since  in  no  event 
could  he  recover  upon  this  tasne  under  tbe 
evidence.  We  see  no  valid  objectlou  to  in- 
struction No.  14.  As  to  lnstructl<m  No.  15, 
the  language  is  somewhat  involved  and  <^ 
scure,  but  tbe  idea  which  la  convened  this 
instruction.  In  connection  with  the  others, 
is  that  if  the  Injury  to  the  plastering  was 
caused  by  a  defective  and  leaky  condition  of 
the  plaintiff's  roof,  not  created  by  the  def^- 
anfs  employte  loosening  the  same,  the  de- 
fteidant  will  not  be  liable.  This  is  a  correct 
stetement  of  the  law. 

Upon  tbe  whole  record  we  find  no  error 
prejudicial  to  tbe  plaintiff.  In  fact,  aa  tbe 
evidence  stood  at  the  close  of  the  plaintiff's 
case,  the  motion  of  the  defendant  to  direct  a 
verdict  might  have  been  sustelned  by  the 
trial  court  without  error,  since  the  only  posi- 
tive testimony  that  the  condition  of  the  plas- 
tering was  caused  by  the  (^enlng  of  the  roof 
came  from  one  of  defendant's  witnesses. 
The  question  as  to  the  legal  r^^ht  of  one  of 
the  owners  of  a  party  wall  built  upon  land 
belonging  to  the  other  owner  to  extend  tbe 
same  to  a  greater  bel^^t  without  the  consent 


at  tbe  other  proprietor,  la  not  In  Oie  cue, 
and  Is  not  decided. 

We  recommend  that  the  Judgment  of  tbe 
district  court  be  affirmed. 

AMES  and  OLDHAM,  OOL,  concur. 

PER  CUBIAIl  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  tbe 
district  court  is  affirmed. 


CHICAOO,  B.  &  Q.  R.  CO.  v.  MITCHELL 
et  al. 

(Supreme  Coort  of  Nebraska.   Oct  6,  1900.) 

1.  Watkbs  A.nD  Water  Coubsbs— Divnsios 
— PBTrrioH-^nnicuHCT. 

Petition  examined,  and  keM  to  definitely 
state  a  good  cause  of  Mtion. 

2.  SA3(E— BVIDBNCE. 

EvidMce  examined,  and  held  safficient  to 
support  KWb  juigmeat  of  the  trial  court. 
8.  LiuiTATiOH    OF   AcriONs  —  AooavAi.  or 
Right  or  AcriOJf — Injuav  ntou  Flow  age. 

Where  an  injury  to  the  crops  and  lands 
of  one  Is  caused  by  dw  negllgeot  constraction 
of  a  railway  embankment,  which  arrested  and 
hdd  open  said  lands  the  flood  waters  of  a 
natoraf  stream,  such  party's  cause  of  action 
accrues  at  the  date  of  the  injary,  and  not  at 
tibe  date  of  the  negligent  constraction  of  the 
Improvement.  C,  B.  &  Q.  R.  R.  Co.  v.  Oliver 
Emmert,  73  N.  540,  53  Neb.  237.  08  Am. 
St.  Rep.  602,  followed  and  approved. 

[Bid.  HotSi — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  AetionB,  }  305.] 

4.  Watbbb  aito  Watbb  Coussbb— Divebsiob 
— InOTBtnTnons. 

InstmctlonB  examined  and  approved. 

5.  Warr  or  Bbbob  —  Haxmubs  Buoa  —  Ad- 
mission OV  EVIDEHOB. 

Action  of  the  trisl  court  in  admission  of 
evidence  examined,  and  &«1<I  not  prejudiaal. 
(Syllabus  by  the  Court) 

CommlBBloners*  Opinion.  Department  Xo. 
1.  Error  to  District  Oonrt  Richardson  Ooun- 
ty;  Stuil.  Judge. 

Action  by  Richard  Mitchell  and  another 
against  tbe  Chicago,  Burlington  &  Qnlncy 
Railroad  Company.  There  was  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Francis  Martin,  J.  W.  Deweese,  and  Frank 
B.  Blah(9,  for  plaintiff  in  txror,  Bl  FttUomi 
and  A.  3.  Weaver,  for  d^endants  in  wror. 

OLDHAM,  O.  This  was  an  action  of  dam- 
ages for  Injuries  to  growing  crops  on  about 
60  acres  of  land  owned  by  tbe  platutlfCs  out 
of  the  B.  %  of  the  N.  W.  ^.  and  the  W.  ^ 
of  the  N.  B.  ^  of  section  11,  townshij)  2. 
range  13  E.,  in  Richardson  county.  Neb., 
which  damage  was  allied  to  have  been  oc- 
casioned by  tbe  negligent  construction  of  a 
ditcb  along  defendant* a  rlgbt  of  way,  which 
diverted  the  waters  from  their  natural  chan- 
nel in  tbe  Nemaha  river  and  discharged  the 
same  upon  plaintiffs'  land,  to  the  Injury  of 
tbe  growing  crops  thereon.  In  the  years  1S93, 
lS99b  and  1886.  Defendant's  line  of  mUwoy 
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rans  tinongh  the  abore-mentlfHied  MCtlan  from 
a  point  a  abort  dUrtauce  aontb  of  the  norOi* 
west  corner  of  the  uctloii.  In  a  nutlkeastaK^ 
ly  dlrectfon.  and  traTecaea  a  amall  portion 
of  the  aoirtJiweBt  comer  of  plalntUV  land- 
Near  the  point  of  entrance  of  the  rallwaj 
upon  8eetI(Hi  11.  It  crones  the  Nenaha  rirer, 
wbldd,  at  the  point  of  Intersectlim.  flows 
eastward  In  a  meandering  channel  to  a 
point  near  the  eastern  bonndary  of  plaln- 
tlffa'  land.  Prom  this  point  It  meandns  In 
a  aoothwesterly  direction  tiiroogh  plaln- 
tlfra*  land  and  crosses  ttie  Une  of  0ie  de- 
fendant's right  of  way  eight  or  ten  rods 
eoutta  of  the  plaintiffs'  land.  Accordingly, 
this  land  and  a  portion  of  other  lands  are 
inclosed  In  an  Irregular  triangle  by  defend- 
ant's right  of  way  and  the  bend  of  the  river. 
When  the  defendant's  railroad  was  co□stmc^ 
ed  In  the  year  1872,  a  ditch,  or  borrow  pit, 
was  dog  on  the  east  side  of  the  right  of  way, 
from  the  bank  of  the  Nemaha  river,  along 
the  right  of  way,  for  a  distance  of  about 
200  feet  This  ditch,  according  to  the  tes- 
timony offered  by  the  plaintiffs,  was  &bout 
4  feet  deep  and  16  feet  wide  at  the  margin 
of  the  river,  and  was  excavated  for  the  pur- 
pose of  procuring  dirt  for  filling  the  railroad 
track,  and  not  for  purposes  of  drainage.  The 
petition  alleges  that  this  ditch  diverted  the 
waters  of  the  Nemaha  river  from  their  natn* 
rnl  course  and  discharged  them  on  the  por- 
tion of  plaintiffs'  lands  lying  Immediately 
«ast  of  defendantfs  right  of  way,  to  the  in- 
Jury  of  their  crops  In  the  years  above  men- 
tioned. Defendant's  answer  was  In  sub- 
stance a  general  denial,  and  on  Issues  thus 
Joined,  there  was  a  trial  to  a  Jury,  a  verdict 
for  the  plaintiffs  for  $200,  and  judgment  on 
the  verdict.  To  reverse  ttita  judgment,  de- 
fendant brings  error  to  this  court 

The  first  question  called  to  our  attention 
In  the  brief  of  the  railroad  company  Is 
that  the  court  erred  In  overruling  a  motion 
to  require  plaintiffs  to  make  their  amended 
petition  more  definite  and  certain,  In  stat- 
Ing  wherein  the  defendant  had  negligently 
constructed  its  roadbed.  We  think  thbi  mo- 
tion without  merit  The  petition  alleged 
that  the  defendant  In  constractlou  of  its 
roadbed^  dug  a  ditch  4  feet  deep  and  16  feet 
wide  into  the  bank  of  the  Nemaha  river, 
excavatod  It  back  along  Ito  right  of  way  In 
ancb  a  manner  as  to  divert  the  waters  that 
would  naturally  flow,  if  unimpeded.  In  the 
channel  ot  the  river,  Into  the  ditch,  and,  by 
tbis  means,  discharged  these  waters  onto 
plaintiffs*  land.  There  Is  no  complaint  in 
the  petition  tiiat  defendant  failed  to  make 
a  good  and  substantial  roadbed,  hut  that  rath- 
er in  doing  so  It  diverted  the  waters  of  the 
Nemaha  river  from  their  natural  flow  to  th« 
plalntiSk'  damage. 

The  next  question  urged  Is  that  the  evi- 
dence Is  not  sufficient  to  sustain  the  judg- 
ment  A  review  of  the  testimony  offered  by 


the  plaitttitts  shows  that  numerous  witnesses 
sworn  in  their  btitalf  testify  that  th^  saw 
the  water  flowing  down  from  the  river 
tiirough  defendant's  ditch,  and  flowing  from 
the  nu»uth  of  the  dltidi  to  and  over  the  sub- 
merged land  of  the  plaintiffs  in  the  years 
In  whldi  the  Injury  Is  alleged  to  have  been 
recelTed.  Thraa  was  evidence  however, 
that  In  times  of  high  wator  the  river  would 
j  overflow  4  at  points  surrounding  plaintiffs' 
land*  helow  the  point  of  the  diversion  by 
defendant's  dltdi;  but  the  MA&uie  dOTered 
by  plalntUts  wu  conflned  to  the  years  in 
which  there  vas  not  a  graiwal  overflow  of 
the  rlvw.  Defendant  offered  the  testimony 
of  an  'O^erlaaioed  civil  «»g*Tip<F  who  made 
a  thorough  surv^  of  the  ditch,  or  borrow  pit, 
and  the  banks  of  tite  river  which  meandoed 
plalntUte*  luid.  In  ttu  year  1900.  Vrom  this 
survey  It  iwpwred  that  the  ditch  at  the 
bank  of  the  river  was  aamal  Inches  higher 
tiian  the  lowest  point  In  the  river  hank  below 
tbe  ditch  and  adjacent  to  plalutUb'  land. 
Fran  this  testimony,  which  was  nndisputad, 
it  is  urged  that  the  dl^  eouM  not  have  beoi 
the  proximate  cause  of  the  Injury  to  the 
crops.  Thore  would  be  much  weight  in  thlb 
contention,  had  the  survey  been  made  at  the 
time  of  the  Injury  eosqplalned  ttf;  but  the 
evldenee  shows  on  the  plalntUEs'  part  that 
the  ditch  had  been  filled  at  least  two  feet 
aXter  the  injury  and  before  the  survey  was 
madft  Oonsequently,  the  question  as  to 
whether  the  injury  was  occasioned  by  the 
dltcb  or  by  ttie  natural  overflow  of  the  river 
was  one  of  fact  for  the  detwmlnattm  of  the 
jury. 

It  Is  next  urged  that  because  the  testi- 
mony shows  that  the  borrow  itft,  or  ditch, 
complained  of  was  constructed  more  than 
10  years  before  the  injury  complained  of, 
the  actum  was  barred  by  the  statute  of  lim- 
itations.  In  soppwt  ot  aoa  cwtoition,  we 
sre  dted  to  the  decision  of  this  court  in 
I  Gartner      Ralhroad  Oo.  (Neb.)  98  N.  W. 
1054.   In  this  case  the  second  cause  of  action 
reviewed  In  the  <^»lnton  was  for  injuries 
to  land  alleged  to  have  resulted  from  tb» 
negligent  construction  of  defendant's  road- 
'•  bed,  whereby  surface  water  was  thrown 
,  back  and  over  the  lands.   As  a  defense  to 
!  this  cause  of  action,  the  company  pleaded 
a  judgment  rendered  In  favor  of  the  toname 
owner  of  the  premises  and  against  It  on 
a  similar  cause  of  action.   It  was  held  that 
the  former  judgment  was  for  damages  to 
the  land,  both  present  and  prospective,  by 
reason  of  the  construction  of  the  roadbed, 
and  was  binding  on  the  then  plaintiff  and 
bis  privies,  the  subsequent  purchasers  of  the 
'  land.   In  the  case  at  bar  no  former  Judg- 
>  meut  was  pleaded  or  proven,  and  the  dam- 
ages alleged  were  for  injuries  to  the  growing 
crops,  not  to  the  land,  for  the  years  named 
in  the  petition.    Bo  that  this  case  does  not 
fall  within  the  reason  of  the  rule  announced 
In  Gartner  v.  Railroad  Co.,  supra.   It  Is 
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rather  gorenied  by  tAe  doetrfm  Kmioimced  In 
O.,  B.  ft  Q.  B.  B.  Co.  T.  Brimiert  08  Neb.  2S7. 
78  N.  W.  S40,  68  Am.  St  Rep.  602,  In  wbieb 
tbe  court  said:  "Wbere  an  InJory  to  tbe 
cxtxpa  and  lands  of  one  la  canaed  by  tbe  negll' 
gent  omatmctlon  of  a  railway  embankment 
wbich  arrested  and  held  nswn  said  lands 
tbe  flood  waters  of  a  natural  stream,  sndi 
party's  canse  of  action  accrues  at  the  date 
of  the  Injnry.  and  not  at  the  date  M  the  tan* 
provement"  F.,  SL  &  M.  V.  B.  R.  Co.  t.  Hai^ 
lln.  00  Neb.  698.  70  N.  W.  203,  86  L.  B.  A. 
417,  61  Am.  St.  Bep.  678. 

Objection  la  vrged  against  the  action  of  the 
trial  court  in  giving  and  refnalng  instroctlons. 
The  Instructions,  as  a  whM^  elear)y  eutnolb- 
ted  to  the  jury  tbe  qneatloB  to  be  determined ; 
that  Is,  whether  or  not  flie  water  of  tiw 
Nonaha  river  was  diverted  from  Ita  natural 
channel  by  defendantft  dftdi,  and  dlBcharged 
upon  pUdntlffB*  land,  by  reason  of  vncb  dtrer* 
slon,  when,  but  tor  sacfa  ditch,  the  water 
would  have  remained  in  its  natnral  duumeL 
On  an  idtarmatlve  determination  of  this  qnes- 
tlon  firam  a  lar^onderanoe  of  tte  evldoieek 
plaintUts*  right  to  recover  waa  predicated. 
The  court  gave  every  InstrucUon  requested 
by  d^endant,  ezcqit  a  peremptory  one  dSr 
reeling  a  vndleL  The  Instmetlona  gtven  at 
defendant's  request  presented  every  defoise 
ofltared  aa  fttvorable  to  defendant's  conteatkn 
as  the  law  wonld  pmnlt.  There  ts  no  matert 
al  ccofllct  In  the  InatmctlonB  glvm  at  the 
request  of  the  plaintiffs  and  those  given  at 
the  reqneet  of  the  defmidant  We  therefore 
conclude  that  the  cause  was  fairiy  submit- 
ted and  fully  covo^  by  the  Instmctlons 
given. 

Complaint  la  urged  against  the  action  oi 
tbe  trial  court  in  tbe  admlssltm  of  evidence 
on  the  measure  of  damages  to  the  plalntlffii 
"nMse  objections  are  technical  and  spedous, 
and  are  urged  against  the  court  allowing 
wltnesBM  to  testify  as  to  the  productive 
powers  and  tbe  character  of  the  soil  on  the 
land  alleged  to  have  been  overflowed.  Tbe 
proposition  to  be  established  was:  What 
waa  tbe  value  Of  Uie  growing  cr<^s  before 
and  after  the  overflow?  This  is  a  gueation 
that  Is  always  difficult  to  accurately  deter- 
mine, as  the  value  of  growing  crops  depends 
on  the  probability  of  their  subsequent  ma- 
turity. It  was  well  said  In  the  case  of  Wal* 
Ince  V.  Goodall,  18  N.  H.  489,  that:  "The 
value  of  young  timber,  like  the  value  of 
growing  crops,  may  be  but  little  when 
separated  from  tbe  sol).  Land  stripped  of 
trees  may  be  wortblees.  Trees  considered 
as  timber  may  from  their  youth  be  value- 
less,  and  so  the  Injury  done  to  plaintiff  by 
the  trespass  would  be  Imperfectly  compen- 
sated unless  be  could  receive  a  sum  that 
would  be  equal  to  tbe  value  to  him  while 
standing  upon  the  soil,"  The  court.  In  his 
iDstructlons,  flzed  tbe  measure  of  damages 
as  "tbe  difference  in  the  fair  market  value 
of  the  crop  just  before  tbe  land  was  flooded, 
In  tbe  manner  above  allied.  If  proven,  and 


immediately  titereafter."  Thte  waa  tbe  prop- 
et  BBsaaure,  and  an  examination  of  tbe  whole 
record  Bhowa  that  Oat  Jary.  in  tlNir  avrud, 
administered  only  a  hoineopathlo  dose  of 
damages  in  the  treatment  of  the  plalnturk* 
iDjnrles.  We  are  ttmefore  coBVinoed  that 
defendant  was  not  prejudiced  in  tbe  admis- 
sion of  evidence  on  this  braneb  of  the  case. 

Binding  no  reverrible  vror  in  the  record, 
we  reconuneiid  l^t  tbe  jodgnieot  of  tbe  diit- 
trlct  court  be  affirmed. 

AMBS  and  LSmON,  GC,  concur. 

PER  CURIAAf.  For  the  reasons  given  In 
the  above  (qjiinlon,  the  Ju^tmoat  ot  the  dla- 
trlct  court  Is  affirmed. 


LDXINGTON  BANK  v.  PHSNIX  INS. 

CO.  et  al.       '  • 
(SnproBS  Court  of  NcAtraska.  Oct.  1^  1909.) 
Patmemt  —  Cahcellatiow  of  OnLioATion  — 

CONSIDEEATION— PHEBUMPnOW. 

Ih  tiM  absoice  of  evidence,  aa  ageat  for 
eollection,  wbe  canoels  tbe  obligation  ot  tht 
debtor,  is  presumed  to  have  done  so  in  eonsi der- 
ation of  the  face  amount  of  tbe  claim. 

[Ei.  Note. — For  cases  In  point,  sea  voL  39^ 
Cent  Dig.  Paymeat,  SS  tm,  l7a] 

(Syllabns  by  tbe  Court) 

Commissioners'  Opinion.  Department  Xa 
1.  Error  to  District  Court,  Dawson  County: 
Hostetla,  Judge. 

Action  by  the  Phenlx  Insnrsnce  Company 
against  the  Lexington  Bank  and  others.  Judg- 
ment for  plalntllf,  and  dtfendant  bank  brings 
error.  Affirmed. 

E.  A.  Cook,  for  plaintiff  in  error.  W.  W. 
Ledi  and  H.  D.  Bhea,  for  defendants  In  trrar. 

AMBS,  0.  The  Phenlx  Insurance  Company 
recovered  a  judgment  against  John  Everson, 
which  was  assigned  by  Its  attorneys,  without 
consideration  but  for  collection  only,  to  the 
Lexington  Bank,  and  the  asslgnmmt  was 
afterwards  ratified  by  tbe  company.  After 
the  assignment  Bverson  sued  tbe  bank  upon 
a  money  demand  for  (SOO,  and  the  bank 
pleaded  set-offs,  including  the  Judgment,  to 
the  aggregate  amount  of  about  fl,O00.  The 
suit  never  came  to  trial  but  waa  settled  and 
dismissed,  and  as  a  part  of  the  settlement 
the  bank  satisfied  and  discharged  of  record 
the  Insurance  company's  judgment.  What 
specific  gain  or  advantage  tbe  bank  obtained 
in  the  settlement  by  reason  of  such  discharge 
is  not  shown  by  the  evidence,  and  as  to 
whether  Bverson  was  at  the  time  pecuniarily 
responsible  there  Is  some  conflict;  but  we 
think  the  latter  question  Is  immaterial.  Id 
tbe  absence  of  evidence,  an  agent  for  collec- 
tion who  cancels  the  obligatlw  of  the  debtor 
must  be  presumed  to  have  done  ao  In  ooouid- 
eratlon  of  the  face  amount  of  the  claim. 
This  is  an  action  by  the  insurance  componj 
against  the  bank  to  recover  the  amount  ot  the 
Judgment  and  Interest  There  la  a  conlllei 
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In  tbe  evidence  tut  to  wbetlier  tbe  judgment 
was  purctiBsed  and  owned  by  the  bank  or  as- 
signed to  It  for  collection  as  alleged  In  tbe 
petltlcHi;  Imt  tbe  jury  determined  tblB  and 
all  other  Ismes  In  fator  of  the  plaintlif,  and 
returned  a  T«41ct  accordingly,  upon  wblcb 
a  Judigment  was  rendered  which  thlB  proceed- 
ing iB  prosecuted  to  reverse 

The  plaintiff  In  error  complains  ot  tbe 
action  of  the  court  In  the  giving  and  refusal 
of  Instmctlons,  but  tbe  main  contention  of 
counsel  1ft  that  the  verdict  Is  unsupported 
by  evidence.  We  are  not  only  not  able  to 
agree  with  him,  but  are  of  opinion  that 
It  Is  the  only  verdict  which  the  evidence 
vrouM  have  supported,  and  0iat  errors  In 
Instructions.  If  then  are  any,  were  without 
prejudice. 

We  therefore  recommend  that  the  jud^ 
ment  of  the  district  court  be  affirmed. 

LBTTON  and  OLDHAM,  CO.,  concur. 

PEB  CURIAM.  For  the  reasons  stated 
fn  tbe  foregoing  opinion.  It  Is  ordered  that 
tbe  judgment  of  the  district  court  be  affirmed. 


MEMORANDUM  DECISIONS. 


DAVEINPORT  v.  FIRST  NAT.  BANK  OF 
CARROLL  et  al.  (Bapreme  Court  of  Iowa. 
July  IS,  190S.)  Appeal  from  District  Court, 
Carroll  County :  F.  M.  Powers,  Judge.  Suit  to 
have  a  deed  adjudged  to  have  been  executed  as 
■ecnrity,  and  the  plaintiff  permitted  to  redeem. 
The  petition  was  dismiss^,  and  plaintiff  ap- 
Deala.  Affirmed.  M.  W.  Beach  and  F.  M. 
Davenport,  for  appellant.  Lee  &  Robb,  tot 
appellees. 

PER  CURIAM.  Tbe  evidence  bearing  on  the 
issue  as  to  whether  the  deed  from  plamtlff  to 
defendant  Wattles,  who  conveyed  to  the  bank, 
wss  absolute  or  was  executed  as  security,  was 
In  sharp  conflict.  The  careful  examination  of 
the  record  has  convinced  us  of  tbe  cori^tness 
ot  tbe  trial  court's  decree,  onA  it  Is  affirmed. 


DBVINY  V.  DOUGHERTY.  ( Sopreme  Court 
of  Iowa.  Julf  IS,  1905.)  Appeal  from  Dis- 
trict Court.  Allamakee  County ;  X*.  B.  Fellows, 
Judge.  Action  to  recover  damages  for  the  se- 
daction  of  the  plaintiff  by  the  defendant.  Ver- 
dict In  favor  of  the  plaintiff  for  $1,002.  From 
ju^pnent  on  the  verdict,  defendant  appeals. 
Amrmed.  D.  J.  Murphy,  J.  H.  Trewin,  and 
D.  D.  Murphy,  for  appellant  W.  S.  Hart,  for 
appellee. 

FER  CURIAM.  While  some  complaint  Is 
made  as  to  the  rallnss  in  the  introduction  of 
evidence,  we  find  nothing  to  Justify  an  inter- 
ference on  this  ground  with  the  result  reached 
by  the  trial  court.  Complaint  is  made  as  to 
one  instmction;  but,  read  as  a  whole,  there 
is  no  ground,  as  we  think,  to  believe  that  the 
jury  could  possibly  have  been  misled.  The 
groiuid  upon  which  the  appellant  principally 
relies,  however,  for  reversal.  Is  that  the  verdict 
ia  not  supported  by  tbe  evidence.  We  have  care- 
fully read  the  entire  evidence  as  presented  in 
the  abstract,  and  have  no  hesitation  in  reaching 


the  conclusion  that  as  to  every  element  of  the 
Injury  complained  of  there  was  substantial  evi- 
dence for  the  consideration  of  the  Jury,  and  It 
is  not  our  province  to  settle  conflicts  in  the 
evidence  and  determine  what  conclusions  of  fact 
should  be  drawn  therefrom.  The  -jud^neut  i» 
affirmed. 


KBNDIG  V.  IOWA  CENT.  RT.  CO.  (Su- 

f reme  Court  of  Iowa.  July  12,  1905. )  AppeaF 
rom  District  Court,  Mahaska  County:  B.  W. 
Preston,  Judge.  Action  to  recover  damages,, 
due  to  defendant's  obstruction  of  a  street  in  the 
dty  of  Oskaloosa.  Plaintiff's  property  does 
not  abut  upon  the  street  which  It  is  claimed  is 
obstructed,  but  Ilea  something  like  200  feet 
therefrom.  There  was  a  trial  to  a  Jury,  re- 
snltlng  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  defendant  appeals.  Reversed.  George 
W.  Seevers  and  John  O.  Malcolm,  for  appellant. 

PER  CURIAM.  In  all  its  controlling  fea- 
tures this  case  Is  essentially  like  Harrington  v. 
Same  Defendant,  reported  in  102  N.  W.  139. 
Following  tbat  case,  we  must  hold  that  the  de- 
fendant IS  guilty  of  no  such  actionable  wrong 
as  entitles  plaintiff  to  daioages.  The  Judgment 
is  therefore  refeised. 


MTBRS  V.  FARMERS'  LIFE  ASS'N.  (Su- 
preme Court  of  Iowa.  Oct.  21,  190S.)  Ap- 
peal from  District  Court,  Muscatine  County  ^ 
D.  V.  Juidkaon,  Judge.  Action  in  equity  to  re> 
cover  a  balance  alleged  to  be  due  upon  a  life 
insurance  poHcy.  Upon  trial  the  petition  was- 
dlsmissed.  ^Dtere  was  Judgment  against  tdaln- 
tiff  fOr  costs,  and  he  appeals.  Affirmed,  f.  S. 
Pentzer  and  B.  M.  Warner,  tor  appelant 
Jayne  &  Hoffman,  for  appellee. 

PER  CURIAM.  The  policy  In  suit  was  is- 
sued Upon  the  life  of  Cora  B.  Myers,  wife 
of  plaintiff,  and  she  died  In  October,  19(yj. 
Plaintiff  was  named  as  sole  beneficiary  In  the 
policy,  and  be  made  proofs  of  death.  There- 
after an  officer  of  the  defendant  company  met 
plaintiff  and  advised  him  that  the  company 
would  contest  payment  of  tbe  polltr  va  the 
ground  of  fraud  and  coDCealai«it  as  to  the 
physical  condition  of  the  insured  at  the  time 
of  the  Issuance  of  such  policy.  However,  a 
settlement  was  had ;  the  company  paying  one- 
half  the  face  of  the  policy,  and  plalntiS  eze* 
cuting  a  receipt  In  full.  In  this  action  ft  Is' 
sought  to  have  the  settlement  set  aside  for  fraud 
and  a  recovery  of  the  balance  ot  tbe  fact, 
amount  of  the  policy  is  demanded.  Tbe  ques- 
tions Involved  are  of  fact,  and  we  need  do  no 
more  than  to  say  that  there  were  grounds  upon 
which  the  company  might  have  waged  a  deteu- 
sive  controversy  as  to  its  policy  liability,  and 
this  is  equivalent  to  Baying  that  the  conditions- 
were  such  that  a  settlement  wns  proper,  If 
not  altctgether  advisable.  The  trial  court  found 
th^re  was  no  fraud  entering  into  the  settle' 
ment.  such  as  that  the  same  snould  be  dlatoxbedr 
and  ID  this  we  agree.  Affirmed. 


STATE  V.  ALEXANDER.  (Supreme  Court 
of  Iowa.  Oct.  23,  1905. )  Appeal  from  District 
Court,  Polk  County;  W.  H.  McHenry,  Judge. 
The  defendant  was  indicted  for  the  crime  of 
morder  in  the  first  degree,  and  upon  trial  was 
convicted  and  sentenced  to  the  penitentiary  for 
lif&  He  appeals.  Affirmed.  H.  R.  Wright, 
for  appellant.  C.  W.  Mullan,  Atty.  Oen.,  for 
the  State. 

PER  CURIAM.  The  case  has  been  submitted 
to  us  on  a  short  transcript,  showing  the  indict- 
m«>t,  the  record  of  conviction,  and  the  notice 
of  appeal.  From  onr  examination  thereof,  it 
is  made  to  appear  that  tbe  proceedinsa  were- 
regular,  and,  as  no  error  appears,  the  judg- 
ment must  be,  and  it  is  hereby,  affirmed. 
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STATE  V.  BODGNT.  (Supreme  Court  of 
Iowa.  Sept.  22,  1905.)  Appeal  from  District 
■Court,  Monroe  County;  M.  A.  Roberta,  Judge. 

PER  CURIAM.  The  defendant  waa  indicted 
and  ctrnvicted  of  murder  in  the  first  desree,  and 
sentenced  to  imprisonment  in  the  penitentiary 
for  life.  The  appeal  is  submitted  on  a  short 
tronacript,  which  we  have  examioed,  and,  End- 
Inff  no  error  In  the  reowd,  conclude  that  the 
Jadgment  ahoold  be  affirmed.  Affirmed. 


STATE  V.  CRILIi.  (Supreme  CJoart  of  Iowa. 
Sept.  22,  1005.)  Appeal  from  District  CovrU 
Mahaaka  Count; ;  W.  O.  ClemenU,  Judge.  The 
defendant  was  Indicted  for  the  crime  of  keep- 
ing a  gambling  house.  From  a  judgment  pro- 
nounced upon  hla  plea  of  guilty,  he  appeals. 
Affirmed.  O.  C  Q.  PbilHpa.  for  appellant.  0> 
MuIIan,  Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.  The  case  comes  to  ns  on 
a  short  transcript,  showing  the  indictment  of 
defendant,  his  plea  of  guilty,  and  the  judgment 
entered.  No  error  appean,  and  the  judgment 
is  affirmed. 


STATE  T.  DAVIS.  (  Supreme  Comt  of  Iowa. 
Sept.  22.  1905.)  Appeal  from  District  Court. 
Mahaska  Count? ;  Byron  W.  Preston,  Judge. 

PER  CURIAM.  The  defendant  was  con- 
victed of  the  crime  of  manalaughter,  and  ap- 
.peals.  The  case  is  submitted  on  a  short  tran- 
•erlpt  of  the  record,  and  without  evidence  or 
argument.  We  have  examined  the  record,  and, 
finding  no  error  therdn,  Clia  judgmoit  la 
affirmed. 


STATE  T.  BRB.  (Supreme  Court  of  Iowa. 
Oct  20,  1906.)  Appeal  from  District  Court, 
Polk  County ;  A.  H.  McVey,  Judge. 

PER  CURIAM.  This  case  is  presented  on  a 
abort  transcript,  from  which  it  appears  that 
the  defendant  appeals  from  a  judgment  «itered 
agaimt  him  In  a  prosecution  for  maintaining 
a  liquor  nuisance.  In  which  he  pleaded  guilty. 
No  error  appears  in  the  record,  and  the  Judg- 
ment ia  afiirmed. 


STATE  V.  HILIf.  ( Supreme  Court  of  Iowa. 
Sept  23,  1905.)  Appeal  from  District  0>urt. 
Monona  County ;  George  W.  Wakefield,  Judge. 
Defendant  waa  Indicted,  tried,  and  connoted  of 
an  annatural  crime,  which  need  not  be  named. 
From  the  judgment  imposed,  he  appeals.  Af- 
■firmed. 

PER  CURIAM.  The  case  !s  submitted  on  a 
transcript  of  the  record,  showing  the  indict- 
ment, plea,  Inatmctiona,  transcript  of  the  evi- 
dence, verdict  of  the  jury,  and  sentence  of  the 
«ourt.  These  we  have  examined  with  care,  and, 
finding  no  error,  the  judgment  Is  affirmed. 


STATE  V.  LATHAM.  (Supreme  Court  of 
Iowa.  Oct  23,  1905.)  Appeal  from  District 
Court,  Polk  County;  A.  H.  McVey,  Judge. 

PER  CURIAM.  This  cause  is  submitted  on 
a  transcript,  showing  the  indictment  of  the 
defendant  for  assault  with  Intent  to  commit 
murder.  Judgment  of  conviction  thereof,  and 
notice  of  appeal.  No  error  appean  in  the  rec- 
ord aa  thus  presented,  and  the  judgmrat  Is 
Affirmed. 


STATE  V.  3IENDENHALL.  (Supreme  Court 
«of  Iowa.  Sept.  23,  lOO-').)  Appeal  from  Dia- 
trict  Court,  Mahaska  County ;  W.  G.  Clementa, 


Judge.  Defendant  waa  Indicted  by  the  granj 
jury  of  Mahaska  county  for  the  crime  of 
gambling.  To  this  indictment  he  appeared  ai^ 
entered  a  plea  of  guilty,  and  tm  this  plea  wu 
duly  sentenced.  After  Judgment  was  rendered 
against  him,  he  appealed.  Affirmed. 

PER  CURIAM.  The  case  u  submitted  on  a 
short  transcript,  whudi  shows  the  indictmeat, 

Slea,  and  judgment  rendered  by  the  trial  court 
[o  error  appears,  and  the  judgment  ia  aflknnel 


STATE  V.  MORTON.  (Supreme  Conn  of 
Iowa.  Oct.  20,  1905.)  Appeal  from  District 
Court,  Polk  County;  W.  H.  McBenr?,  Jud««. 

PER  CURIAM.  Thia  caae  waa  submitted  oa 
a  abort  transcript,  showing  only  the  Indictment 
verdict,  jndgmral^  and  notice  of  appeal,  and 
without  argument  We  find  no  oror  in  the 
record  thus  presented,  and  tin  judgment  ii 
therefore  affirmed. 


STATE  T.  PRICE  et  al  (Supreme  Ooort 
of  Iowa.  Sept  22.  190B.)  A^eal  from  Dis- 
trict C<Hirt,  Mahaska  County ;  w.  O.  Clements, 
Judge.  Appeal  from  a  conviction  for  maintaia- 
Ing  a  liquor  nnlsance.  Affirmed. 

PER  CURIAM.  This  appeal  ia  preseotel 
on  a  short  transcript  It  appears  therefroai 
that  tha  defendant  pleaded  guilty  of  the  aim 
charged,  and  that  jnagment  waa  entered  agatoit 
him  on  sudi  plea.  No  error  appears  u  the 
record,  and  the  jndgmttit  is  *«""fd. 


STATE  V.  ROBINSON.  (Supreme  Court  of 
Iowa.  Oct  2S,  1906.^  Aroeal  from  District 
Court,  Polk  County:  W.  H.  McHeniy,  Judge- 
Indictment  and  oonvfctton  upon  diarge  of  lem- 
ness.  Defendant  appeals.  Affirmed.  C^aa.  W. 
MuIIan,  Atty.  Gen.,  for  the  Sute. 

PER  CURIAM.  The  appeal  has  not  beea 
argued,  but  we  have  examm^  the  transcript 
and  record  In  the  case,  and,  finding  no  error 
therrin,  the  Judgment  of  the  district  oovt  !■ 
afflmteo. 


STATE  V.  RUNTON.  (Supreme  Court  of 
Iowa.  July  13,  190S.)  Arapeal  from  District 
Court  Wayne  County;  H.  M.  Towner.  Joto. 
Conviction  for  keeping  a  liquor  nuisance.  De- 
fendant appeaia  from  the  Judgment  tmporing  a 
fine.  Affirmed.  Miles  ft  Steele,  for  appellant 

PER  CURIAM.  This  appeal  to  presented 
on  a  printed  abatract  of  the  record,  withont 
argument  We  have  examined  the  abstract 
and  find  no  error.  The  judgment  to  therefore 
affirmed. 


STATE  T.  SCHNEIDER.  (Suprme  Ooort 
of  Iowa.  Sept.  22.  lOOS.)  Appeal  from  .Dlf 
trice  Court,  Jones  County ;  B.  H.  Miller,  Judge. 
W.  M.  Welch,  ,  for  appelant  a  J.  Gash,  or 
the  State. 

PER  CURIAM.  The  d^endant  was  coo- 
vlcted  of  the  crime  of  burglary,  and  from  a 

Judgment  on  the  verdict  he  appeaia.  The  case 
a  submitted  on  a  short  transcTipt  of  the  record, 
and  witliout  eridence  or  argument  We  hsre 
examined  the  record  before  ua.  and  find  no 
error  therein.  The  judgment  to  Quemton  af- 
firmed. 


STATE  T.  WEIGERT-  (Supreme  Court  of 
Iowa.  Nov.  18,  1905.)  Appeal  from  District 
Court  Pocahontaa  County;  A.  D.  Bailie^  Jvdgt 

PER  CURIAM.  The  dtfendant  was  out 
Ticted  of  the  crime  ot  illegallj  pracUdng  mav- 
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ditt,  and  appeals.  The  case  comes  to  ub  on  a 
abort  tnn^iTlpt,  without  argument.  We  find 
no  error  In  the  record  pieaented,  and  the  jodf- 
ment  la  tberefora  affirmed. 


STATB  T.  WHIT8ELU  (Supreme  Court 
of  Iowa.  Brnt.  23,  1906O  Appeal  (ram  Dia- 
trict  Court,  Waahlnfftim  Comity ;  W.  O.  Clem- 
ents, Judge. 

PER  CURIAM.  The  defendant,  having  been 
Indicted  and  convictei  upon  a  charge  of  burgla- 
ry, has  appealed  to  this  court  There  has  been 
no  appearance  or  argument  by  counsel,  and 
the  only  record  submitted  for  examination  la  a 
ahort  transcript,  setting  forth  the  Indictment, 
the  trial,  verdict,  judgment,  and  notice  o{ 
appeal  The  evidence  has  not  been  preserved, 
or.  If  preserved,  haa  not  been  absmicted  or 
transcnpted,  (or  our  use.  The  entries  appear 
to  be  formal  and  regular,  and  disclose  no  error. 
The  judgment  appealed  from  Is  affirmed. 


BECK  V.  KNOBLAUCH  et  sL  (Supreme 
Court  of  Minnesota.  Sept  15,  1906.)  Appeal 
from  District  Court,  Hennepin  County  ;  Willard 
B.  Cray,  Judge.  Action  by  Martin  Beck  against 
Anton  Knoblauch  and  others.  Judgment  for 
defendants.  From  an  order  denying  a  new  trial, 

glaintlff  appeals.   Affirmed.   Cohen,  Atwater  ft 
haw,  for  appellant.   Wm.  H.  Ijonabue  and 
8.  M«ye>i^  lor  revpondenta. 

PER  CUBIAM.  Thia  Is  an  action  to  rescind 
an  executory  contract  wherein,  upon  certain 
conditions,  it  was  agreed  to  convey  real  prop> 
erty  in  Minneapolis  at  a  specified  tune,  in  com- 

eliance  with  Qtecified  conditions  set  forth  there- 
L  The  right  to  rescind  was  tuised  upon  alleged 
defects  in  the  disfendants'  title  appearing  of 
record.  Defendanta  answered,  setting  forth  sub- 
stantially that  the  title  was  merchantable  and 
that  they  were  in  a  condition  to  comply  with 
the  contract  Tbe  cause  was  tried  to  toe  court, 
who  found  for  tlu  defendants  substantially 
that  the  d^endants'  title  was  marketable,  that 
they  were  ^le  to  convey,  and  that  good  coa- 
veyanee  had  been  tendered,  and  ordered  Judg- 
ment In  accordance  with  the  demand  set  forui 
in  the  d^rfendanta*  counterclaim  asking  that 
relief.  OTmm  was  a  motion  tor  a  new  trial, 
whidi  waa  ommled.  Fkhu  thia  order  plain- 
'  tiff  appeals.  Appellant's  claim  for  rescisi^ion 
rests  upon  the  construction  of  deeds  and  plats 
o(  conveyances  executed  many  years  ago,  which 
appear  o(  record,  regarding  which  it  la  dalmed 
(•r  the  plaintiff  there  was  sufficient  ambiguity 
to  jnsti^  the  plaintiff  In  declining  to  accei^ 
the  title.  The  court,  upon  careful  considera- 
tion ot  the  evidence,  haa  found  that  the  defend- 
ant^ title  waa  merchantable  and  in  sufficient 
compliance  with  the  terms  of  the  executory 
contract  and  we  are  unable  to  find  any  merit  in 

SlaintlfTs  contentions  in  respect  thereto;  nor 
oes  it  seem  necessary  to  notice  particularly  the 
specific  theories  upon  which  plaintiff  rests  his 
contention  in  this  respect  Appellant  contends 
that  the  order  for  judgment  however,  granting 
apedfic  performance,  u  erroneous  In  directing 
the  deficiency  judgment  and  In  (ailing  to  pro- 
vide a  credit  for  rents  subsequent  to  the  date 
of  the  order.  An  examination  of  the  judgment 
discloses  that  jurisdiction  by  the  court  was 
retained,  and  that  no  application  was  ever 
made  to  the  lower  court  (or  change  or  modifica- 
tion o(  the  order  in  this  respect;  and,  since 
that  court  only  can  determine  the  deficiency,  if 
any,  which  can  be  arrived  at  only  upon  a 
hearing  where  full  opportuni^  must  be  given 
the  parties,  this  objection  is  cn  no  avail  on  this 
ai>peaL  Order  affirmed. 

ENOMAN  et  al.  v.  BICKEL  et  a1.  (Supreme 
Court  of  Minnesota.  June  30,  Appeal 
from  District  Court,  Carlton  County ;  J.  D. 


Ensign,  Judge.  Action  by  Haren  Engman  and 
others  against  Alice  Bt(±el  and  others.  Vei^ 
diet  for  defendants.  From  an  order  denyiog 
a  new  trial,  plaintifDi  appeal.  Affirmed.  I. 
Grettum.  for  appellants.  U.  V.  Oldenberg.  for 
respondents. 

PER  CURIAM.  The  court  being  satisfied 
that  the  evidence  sustains  the  findings  of  fact., 
there  Is  no  occasion  to  review  the  same  in 
detail,  or  to  refer  to  any  of  the  other  questions 
presented  at  the  argument  The  order  appealed 
from  is  accordingly  affirmed. 


FRTB  V.  METROPOLITAN  MUSIC  CO. 

i Supreme  Court  of  Minnesota.  Dec.  S.  1005.) 
ppeal  from  Municipal  Court  of  Minneapolis; 
Charles  L.  Smith,  Judge.  Action  by  Charles. 
T.  Frye  against  the  Metropolitan  Muaic  Com- 
pany. From  an  order  sustaining  a  demurrer 
to  the  complaint,  plainUff  appeals.  Affirmed. 
B.  M.  Famham,  for  appelluit  Douglas  & 
Grins,  for  respondent 

PER  CURIAM.  Appeal  from  an  order  of 
the  municipal  court  of  Minneapolis  sustaining 
defendant's  demurrer  to  the  complaint  A  ma- 
jority of  the  conrt  are  of  the  opinion,  after 
due  cooaideration,  that  the  Instrumenta  upon 
which  the  action  hi  founded,  ^hidt  are  attached 
to  and  made  a  part  of  the  complaint,  are  sepa- 
rate, indepmdent  ccmttacts  or  agreements,  by 
which  the  defendant  agreed  to  apply  the  sum 
ot  money  represented  by  each  upon  separate 
purchases  of  piaao^  and  are  only  available 
to  plaintiff,  as  aasigDee,  when  presMited  In 
part  payment  upon  separate  purchases  hf  him : 
that  ne  standa  in  the  shoes  of  the  original' 
holders  of  the  instruments,  with  no  greater 
rights.  Thia  construction  of  the  instruments, 
accords  with  the  evident  Intention  of  the  pai^ 
ties,  as  made  apparent  from  the  whole  docn- 
meot,  and  resolta  in  an  »ffinpance  of  the  ordsr- 
appealed  from.  Order  affirmed. 


KIRSCHBAUM  v.  SONNENBBRO.  (Su- 
preme Court  of  Minnesota.  Nov.  10,  1905.) 
Appeal  from  District  Court  Sibley  County; 
Francis  Cadwell  and  P.  W.  Morrison,  Judges. 
Action  by  August  G.  Kirschtiaum  against  Fer- 
dinand Sonnenberg.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed.  P.  A,  Cos- 
grove,  for  appellant  W.  B.  Leemon,  for  re- 
spondent 

PER  CURIAM.  The  only  assignment  of 
error  argued  upon  this  appeal  is  whether  the 
verdict  of  the  jury  was  justified  by  the  evidence. 
We  have  taken  it  for  granted  ttiat  appellant 
has  printed  in  the  paper  book  ail  the  evidence 
bearing  upon  the  only  issue  In  the  case,  whidi 
is:  Did  appellant's  lease  expire  October  1. 
1901?  We  are  satisfied  tiiat  tw  evidence  was 
sufficient  to  anstein  the  verdict  and  a  discus- 
sion of  It  is  not  necessary.   Jnagioent  affirmed. . 


MINNESOTA  DEBENTURE  CO.  T.  JOHN- 
SON. (Supreme  Court  of  Minnesota.  Oct.  27, 
1905.)  Appeal  from  District  Court.  Hennepin 
County ;  Aiidrew  Holt,  Judge.  Action  by  the 
Minnesota  Debenture  Company  against  Rasmus 
Johnson.  Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Mo- 
tion to  dismiss  denied.  Savage  ft  Purdy,  for 
appellant.  John  F.  Fltzpatrick,  for  respondent 

PER  CURIAM.  Motion  to  dlamisa  the  ap- 
peal herein  on  the  ground  that  no  sufficient 
notice  of  appeal  was  ever  made  or  served.  The 
notice  was  in  all  re«>ects  complete,  except 
that  by  inadvertence  the  word  "applies"  was. 
used  therelD.  instead  o(  the  word  appeals." 
A  notice  of  appeal  is  to  l>e  construed  liberally, 
and  held  sufficient  when  its  meaning  Is  obvloua. 
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TJw  pp^^pf^  of  thf  notloe  in  this  case  wu  ■> 
^brloiu  that  no  one  could  be  misled.  Ifotton 
denied. 


STATB  T.  BILLINGS.  (Supreme  Court  of 
Jiinnesota.  Nov.  10, 190S.)  Case  certified  from 
District  Court,  Goodbue  County ;  W.  0.  Willie- 
ton.  Judge.  Myron  E.  Billings  was  indicted 
for  emb«zlement.  On  objection  to  certain 
■evidence,  questions  certified.  Proceedings  dis- 
missed. Bdward  T.  Toung,  Atty.  Gen.,  George 
T.  Simpson,  Asst.  Attj.  Gen.,  and  Albert  John- 
son, Co.  Atty.,  for  the  State.-  F.  M.  Wilson,  for 
defendants. 

FEB  OUBIAM.  Defendant  was  Indicted  tor 
embezzlement  under  tbe  provisions  of  section 
0709,  Geo.  St  1891,  a  jury  was  impaneled,  and 
after  the  case  bad  proceeded  to  trial  tbe  county 
Attorney  made  tbe  statement  to  the  court  that 
be  was  unable  to  prove  uiat  tbe  corporation 
alleged  in  tbe  Indictment  was  a.  corporation  de 
jure,  and  ofifered  evidence  to  prove  that  it  was 
a  corporatioD  de  facto.  Objection  was  made 
and  overraled,  whereupon  the  court  certified 
that  qoestion,  with  several  others,  to  this  court 
for  answer.  In  State  v.  Byrud,  23  Minn.  28, 
it  was  held  ttiat  to  confer  jurisdiction  of  • 
«aBe  certified  to  this  court  it  slioald  affirmatively 
appear  that  tbe  question  of  law  certified  arose 
in  one  of  tbe  two  ways  mentioned  in  tbe  statute, 
viz. :  When  a  person  shall  have  been  convicted, 
or  when  the  Question  arises  on  demurrer,  a  spe- 
dal  plea,  or  upon  or  relating  to  any  motion  to 
an  indictment  In  other  woras.  it  was  held  that 
the  court  bad  no  power  to  certify  any  gnea- 
tions  arising  in  tbe  midst  of  a  trial.  It  most 
be  aitber  in  the  course  of  preliminary  proceed- 
inn  or  apon  oonvictfon.  In  State  v.  IJoomis, 
af  Minn.  521,  8  N.  W.  7S8,  tbe  reasons  for 
tbe  statute  are  stated :  To  enable  a  trial  court 
with  the  consent  of  defendant  before  the  trial 
ot  any  issue  up<»i  the  indictment  to  procure 
for  hu  gnidanee  in  subsequent  proceedings  a 
decision  of  any  doubtful  question,  to  save  ex- 
pense^ The  proceeding  is  dismissed,  upon  the 
ground  that  tlie  court  baa  no  JuTiadictlon  in 
tbe  premises. 


JOHNSON  T.  NELSON.  (Supreme  Court 
of  Minnesota.  Nov.  24,  1905.)  Appeal  from 
District  Court  Waehiogton  (Jounty:  W.  0. 
Wllliaton,  Judge.  Action  by  Briand  P.  John- 
son against  Emit  Nelson.  Judgment  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed.  John  A.  Nordin 
and  A.  B.  Darellus,  for  appellant.  G.  A.  Petri 
and  H,  F.  Woodard,  for  respondent. 

PER  CCRIAM.  PlaintlfF  brought  an  action 
to  specincally  perform  a  written  contract  to 
convey  land.  The  court  found,  as  matters  of 
fact  tbe  execution  of  tbe  contract  in  writing 
between  the  plaintiff  and  defendant,  repeated 
tenders  of  payment  or  other  eauivalent  by  plain- 
tiff under  the  agreement,  ana  tbe  amount  due 
the  defendant  under  tbe  contract,  and  as  a 
oonclosion  of  law  grants  tbe  jplalntiff  tbe  re- 
lief be  sou^t  upon  proper  eHulitions.  It  found 
against  the  defendant  as  to  his  claims  aban- 
donment and  reHuQuisbment  of  plaintiff's  right 
under  tbe  contract  and  as  to  tbe  improvements 
made  by  defendant  in  reliance  thereon.  There 
Is  no  point  of  law  in  tbe  case  deserving  of 
consideration.  The  court  could  have  made  no 
other  findings  of  fact  upon  the  evidence.  Tbe 
abandonment.  rellnquishmeQt,  and  improve- 
ments consisted  of  unjustified  trespasses  by  the 
defendant.  Tbe  defendant's  contentions  con- 
tain nothing  of  general  interest  or  importance, 
uid  In  themselves  do  not  call  for  dwcussion. 
Order  afflrmed. 


In  re  BAT.   PRODTB  t.  LAMPS.  (Sn- 

treme  Court  of  Nebraska.  June  22,  19(15-1 
Irror  to  District  Court  Nemaha  County ;  KelU- 
gar,  Jndgb  Proceedings  by  Oscar  I^ampe,  al- 
leged guardian  of  Anna  Bay  and  4tudolpb  Bay, 
against  William  Pioute,  as  gnaidian  of  Herman 
Kay,  incompetent  An  order  appointing  ViQ' 
liam  Proute  guardian  of  Herman  Ray  was  re- 
versed in  the  district  court  and  Proute  brin£> 
error.  Application  for  a  snperaedeas  denied. 
H.  A.  X<ambert  and  C.  O.  French,  for  plaintiS 
in  error.  B.  Femeau,  StuU  Jt  Howxby,  asi 
W.  F,  Buck,  for  defendant  in  error. 

SEDGWICK,  J.   Upon  anplicaUon  for  that 
patnoae  the  count?  court  m  Nemaba  count; 
made  an  order  appointing  a  gaardiao  for  Her 
man  Ray,  an  incompetwt  persoiL  and  'Qpon 
proceedings  in  error  in  tbe  district  court  of 
that  county  this  order  was  reversed  and  ttw 
cause  was  set  down  for  trial  in  the  district  ' 
court  Tbe  parties  interested,  desirmg  to  prow-  . 
cute  proceedmgs  in  error  tn  this  court  to  reverse  | 
tbe  order  of  the  district  court  applied  to  th&t  i 
court  for  a  supersedeas  of  its  os^,  which  ma 
refused ;  and,  tbe  cause  baviiif  been  docl;eted  to  I 
this  court  upon  proceedings  In  error,  appllcatioo 
Is  made  to  this  court  for  a  supersedeas  of  tbe 
judgment  of  the  district  court    It  Is,  of  coarse, 
within  the  discretion  of  the  district  coort  to  ' 
determine  whether  a  supersedeas  should  tie 
allowed.   But  this  Is  a  ugal  discretion,  and, 
where  such  supersedeas  Is  refused,  this  court 
will  in  a  proper  ease  supersede  the  }ndgmeDt  ! 
of  the  district  court  upon  proper  terms,  with  | 
this  in  view  we  have  examined  tbe  rccoid 
presented,  and  an  satisfied  that  tbe  district 
court  properly  exerdsed  its  discretion.  Wlien 
tbe  judgment  of  the  county  oonrt  was  rennsd 
and  tbe  cause  set  down  for  trial  In  tbe  district 
court  the  latter  court  became  poascaacd  of  the 
cause,  and  application  may  be  made  to  tbtt 
court  for  such  orders  upon  tbe  parties  Interested 
may  be  necessary  to  protect  tbe  property  in- 
volved and  the  rights  of  all  of  the  i«rties.  IV 
decision  of  tbe  district  court  will,  of  oonrse,  be 

fireaumed  to  be  correct  tintil  upon  the  record 
t  is  found  to  be  otherwise,  and  tUs  cannot  be 
determined  In  tbis  court  before  a  inat  hearioK- 
In  the  meantime  tbe  Judgment  of  tbe  district 
court  Is  In  full  forcsjand  thm  bi  no  necessitr 
for  a  eupersedeas.  The  applteatiSD  Is  theie- 
fore  overruled. 


STATE  ex  rel.  DONNELL  T.  OFFIIii, 
County  Clerk.  (Siwreme  Court  ct  Nebniki- 
Oct  19, 1906.)  ^^ication  1^  tbe  state,  on  Oe 
relation  of  Porter  DonntU,  for  writ  of  mao- 
damus  to  Arthur  V.  OflUL  oonn^  eleifc  U  Buf- 
falo coan».  Writ  grantoo.  H.  M.  ffindair,  for 
relator.  Bdwln  B.  Bqnirea  and  Norria  Bim. 
Atty.  Gen.,  for  respondent 

PER  CURIAM.  Writ  of  mandamns  aUowel 
Opinion  to  be  filed  later. 

BARNES,  jr.,  dissents. 


STATB  ex  reL  HENSLBT  t.  PLASTEBS, 
County  Clerk.  (Supreme  C<Hirt  of  Mebtasu. 
Oct.  19, 1005.)  ^plication  by  tbe  state,  on  tbe 
relation  of  C.  B.  Heosley,  for  writ  of  mandamas 
to  James  Plasters,  clerk  of  Gage  county.  Wnt 
allowed.  B.  N.  Kauffman  and  M.  6.  DariS' 
for  relator.  8.  D.  KUleo,  Co.  Atty.,  Samsd 
Binaker,  Norris  Brown,  Att^.  Qen..  and  EL  S. 
Bibb,  Cor  respondent 

PBB  OUBIAM.  Writ  of  auusdamns  allawtd. 
Opinion  to  be  filed  latar. 

BARNES,  J„  dlsswf, 
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STATE  ex  nl.  MICKEJT  T.  RBNEAU.  Coon, 
ty  Clerk,  et  al  (Supreme  Court  of  NebraAa. 
Nov.  22,  1906.)  Application  by  the  st^te,  on 
tbf  relation  of  John  H.  Mickey,  for  writ  of 
mandamus  to  L.  C.  Reneau,  county  clerk  of 
McPherson  coontT,  and  others.  Writ  denieit 
N'orris  Brown,  Atty.  Oen..  W.  T.  ThompBon. 
I>eputy  Attx  Gen.,  and  B.  Falloon,  for  rslatw. 
Wesley  T.  Wilcoi,  for  respondents. 

PER  CtJRIAM.  Writ  denied,  on  the  crouud 
that  the  law  la  onconatitutional.  (hiioion  to 
be  aJed  later. 


STATE  ex  rel.  WELSH  r.  OFFILL,  County 
Clerk.  (Supreme  Court  of  Nebraska.  Oct  19. 
1005.)  Application  by  the  state,  on  the  rela- 
tion of  Lawrence  H.  Welsh,  for  writ  of  man- 
damns  to  Arthur  V.  OfflU.  coun^  clerk  of  Buf- 
falo ooimt7>  WnttUowed.  H.H.  Sinclair,  for 


relator.  Edwin  B,  Sqnirea  and  Norria  Brown, 
Att7.  Gen.,  for  respondent 

PEB  CURIAM.  Writ  of  mandamua  allowed. 
Opinion  to  ba  filed  later. 

BARNES*  jr.,  dlasenta. 


PROSPECT  HILL  LAND  CO.  v.  CITY  of 
MILWAUKEE  rt  at*  (Supreme  Court  of 
Wisconsin.  Oct  24,  1005.)  Appeal  from  Su- 
perior Conrt,  Milwaukee  Ooun^ ;  J,  C.  Lud- 
wig,  Judge.  Action  by  the  Prospect  Hill  Land 
Company  against  the  dty  of  Milwaukee  and 
others.  From  a  judgment  in  favor  of  dpfend- 
ants,  plaintiff  appeals.  Affirmed  on  equal  divi- 
sion m  court  Spooner  &  Bosecrantz  (C.  H. 
Van  Alstine,  of  counsel),  for  appellant.  Curl 
Range,  City  Atty..  and  R.  8.  Witte.  Asst.  City 
Att7.,  for  reepondents. 

PER  CURIAM.  Jodgmoit  afllniwd,  upon 
equal  divirion  of  the  oonrt 

•Rahaariag  dsnlsa  Jaaotrr  I,  IWM. 


BHD  or  Casv  in  Vol.  MM. 


Digitized  by 


Digitized  by 


Google 


INDEX. 


ABANDONMENT. 

Estoppel  of  pnrchMor  of  ■taodlng  timber  to  dray 
abandoniDait  of  contract,  see  **Bitoppel«"  I  1. 
Of  offlce.  Bee  "Officers."  |  1. 

ABATEMENT. 

Of  nuisance,  see  "Intoxicating  Uanors,"  |  6. 

ABATEMENT  AND  REVIVAL. 

tlom. 

Under  Rev.  St.  1898,  »  1764.  42D8,  a  claim 
against  s  director  of  a  defonct  corporation  for 
wrongfully  converting  tbe  good  will  held  to  snr- 
vive  the  death  of  the  director. — ^Llndemaim  t. 
Rusk  (Wis.)  110. 


ABDUCTION. 


See  "Seduction." 

ABORTION. 

Examination  of  witnesses  in  prosecution  for 
manslaogbter  in  procnring,  see  "WitDesses^" 
f  2. 

Homicide  in  procarlng  abortion,  ne  *'HMnI- 
cide,"  I  4.  ■ 

ABUTTING  OWNERS. 

AssessmMits  for  expenses  of  public  Improve- 
ments, see  "Municipal  CorpwatiODs."  |  3. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  {  2. 

Rights  in  streets  in  cities,  see  "Unnicipal  Cor- 
porations," I  6. 

ACCEPTANCE 

Of  dedication,  see  "Dedication,"  {  1. 
Of  goods  sold  in  general,  see  "Btuefl,"  |  4. 
Of  bighway.  see  "Highways."  i  1. 
Of  oflter  or  proposal,  see  "Contracts,**  |  1. 

ACCIDENT. 

Accident  Insurance,  see  "Insurance,"  H  6.  10. 

ACCOMPLICES. 

Testimony,  see  **Griminal  Law."  H  8,  ^ 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlements ;  'Taymenf ' ; 
"Release." 

In  an  action  on  an  insurance  policy,  where 
defendant  attempted  to  show  a  settlement  be< 
tween  plaintiff  and  three  companies,  Including 
itself,  evidence  held  insufficient  to  establieh  a 
settlement  creating  an  accord  and  satisfaction. — 
Lake  Superior  Produce  ft  Cold  Storage  Co.  t. 
Concordia  Fire  Ins.  Co.  (Minn.)  560. 

•  Volmt  auotftted. 
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ACCOUNT. 

See  "Acooont  Stated** ;  "UmltaUon  of  Actions,** 
I  2. 

Accounting  between  partners,  see  "Partner- 
ship/'|6. 

Acconnting  by  trustee,  see  TmBta,"  I  4. 

In  action  for  dMm  and  dellrery,  aee  "Replevin," 

i  6. 

In  action  fOr  fraudolent  management  of  coxvo- 
rate  affairs,  see  "Ctwporations,**  |  4. 

ACCOUNT,  ACTION  ON. 

See  '^limitation  of  Aettom,**  |  2. 

ACCOUNT  STATED. 

In  an  action  on  an  account  stated,  an  Instmc' 
tion  held  not  erroneous  as  conveying  to  Jury 
the  idea  that  to  create  such  an  account  the  par- 
ties must  have  agreed  on  the  amount  represent- 
ed bj  figozes.— Wood  v.  O'CaUaghan  (Midi.)  86. 

ACCRETION. 

See  "Waters  and  Water  Conrsea,'*  1 1. 

ACCRUAL 

Of  right  of  action,  see  "Llmitatloa  «f  Actioos," 
12. 

ACKNOWLEDGMENT. 

Of  chattel  mortgage  as  affecting  proof  of  deliv- 
ery of  copy  to  mortgagor,  see  "Chattel  Mort- 
gages," i.  1. 

Operation  and  effect  of  admissions  as  evidence, 

see  "Evidence,"  {  5. 
Operation  and  effect  of  admissiras  as  ground  of 
estoppel,  see  "Bstoppel,"  |  L 

ACTION. 

Abatement,  see  "Abatement  end  RevivaL" 
Accrual,  see  "Limitation  of  Actions,"  S  2. 
Bar  by  former  adjudication,  see  Judgmoit," 
i  0. 

Commencement  within  period  of  limitation,  see 

"Limitation  of  Actions.**  |  3: 
Counterclahn,  see  "Set-off  and  CoanterelalnL" 
Election  of  remedy,  see  "Election  of  RemediesL*' 
Jurisdiction  of  courts,  see  "CJonrts." 
Limitation  by  statotes,  see  "Llmitatim  itf  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution.'* 
Pendency  of  action,  see  "Lis  Pendens." 
Set-off,  see  "Set-off  and  Gonncerclaim." 
Survival,  see  "Abatement  uid  Revinil,''  |  1. 

Aaion$  bttwrni  parttea  in  particular  reUtHoiu. 
See  "Master  and  Senant,"  Si  2,  S-10. 
Co-tenants,  see  "Partition,"  |  1. 
Partners,  see  "Partnenihip,'*  |  S. 

AfAiont  bv 


against  particular  classes  oj 
partfes^ 

See  "Brokers,"  g  4:  "Carriers."  H  1.  2 :  "Coi^ 
porations,"  H  4^  6;  ''CoontlM.'^i  4;  '^Execu- 

■ee  syllabM. 
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ton  and  Administrators,*'  {  6 ;  "Husband  and 
Wife,"  S3;  "Insane  Persons."  §  2:  "Landlord 
and  Tenant,"  S  8;  "Munkipal  Corporations," 
|§  7,  9;  "Parent  and  Child";  '-Partnership," 
I  3;  "Principal  and  Agent,"  |  3;  "States," 
i  2. 

Foreign  corporations,  see  "Corporations,"  |  9. 

Lite  tenaots,  see  "Life  Estates." 

Stockholders,  see  "Corporations,"  f  4. 

Tax  officer,  see  "Taxation,"  S  4. 

Taxpayers,  see  "Municipal  Corporations,"  |  9. 

Trustees,  see  "Trusts,"  i  5. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  S  1- 

Particular  causes  or  grounds  (tf  action. 

See  "Aifoimt  Stated"  ;  '"Assault  and  Battery," 
§  1;  "Bills  aud  Notes,"  §  4;  "Bonds,"  S  1; 
^'Conspiracy,"  %  1;  "False  Imprisonment,"  { 
1;  "Forcible  Entry  and  Detainer,"  jS  1; 
"Fraud,"  §  1:  "Insurnnce."  SS  9.  10;  "Money 
Paid";  "Negligence,"  %  2;  "Nuisance,"  S  1; 
"Taxation,"  {  6:  "Trespass";  "Trover  and 
OoKTernoB,"  l  it  "Use  and  Occupation"; 
"Waste"  ;~'Work  and  Labor." 

Breach  of  contract,  see  "Contracts,"  JJ  1,  B; 

"Vendor  and  Purchaser,"  8§  6,  7. 
Breach  of  equitable  mortgage,  see  "Mortgages," 

S  8. 

Breach  of  warranty,  see  "Sales,"  S  8. 

Civil  damages  for  sale  of  liquors,  see  "Intoxica- 
ting Liquors,"  8  6. 

Compensation  of  broker,  see  "Brokers,"  {  4. 

Damages  from  leakage  while  raising  party  wall, 
see  "Party  Walls.'^ 

Delinquent  municipal  taxes,  see  "Municipal 
Corporations,"  (  9. 

Erroneous  taxation,  see  "Taxation,"  |  4. 

injuries  from  flowage,  see  "Waters  and  Water 
Courses,"  fi  3. 

Injuries  from  negligent  management  of  dam,  see 
"Waters  and  Water  Courses,"  §  3. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  4. 

Loss  of  or  injury  to  goods  shipped,  see  "Car- 
riers," §  1. 

Loss  of  services  of  child,  see  "Paroit  and 
Child." 

Municipal  bonds,  see  "Municipal  Corporations," 

Obstruction  of  navigable  stream,  see  "Navigable 
Waters^"  |  1. 

Obstruction  of  water  course,  see  "Waters  and 
Water  Courses,"  §  2. 

Personal  injuries,  see  "Carriers,"  S  2;  "Elec- 
tricity"; "Landlord  and  Tenant,"  S  3;  "Mas- 
ter and  Servant,"  jtS  8-10;  "Municipal  Corpo- 
rations," j  7;  "Railroads."  M  3-7. 

Price  of  goods,  see  "Sales,"  S  7. 

Recovery  of  bank  deposit,  see  "Banks  and 
Banking,"  8  3, 

Refovery  of  .goods  delivered  by  seller,  see 
"Sales,"  §  7. 

Recovery  of  payment,  see  "Payment,"  §  2. 

Recovery  of  price  of  corporate  stock,  see  "Corpo- 
rations," 5  3. 

Recovery  of  price  of  logs  sold,  see  'Tjoga  and 
iMgging." 

Recovery  of  price  paid  for  land,  see  "Vendor 

and  Purchaser,"  §  7. 
Recovery  of  tax  paid,  see  "Taxation,"  {  8. 
Replevin  bonds,  see  'Replevin,"  S  6. 
Royalties  on  patented  article,  see  "Patrats,"  i  1. 
Services,  see  ''Master  and  Servant,"  S  2 ;  "Work 

and  Labor." 
Wages,  see  "Mas'er  and  Servant,"  |  2. 
Wrongful  attachment,  see  "Attachment."  |  6. 
Wrongful  death  of  servant,  see  "Master  and 

Servant,"  Sl  8,  9. 

FantouIar/oriM  of  action. 

See  "Ejectment" ;  "Replevin" ;  "Trespass,"  | 
1 ;  "Trover  and  Conversion," 


Particular  fomu  (t/*  special  reU^T- 

See  "Divorce" ;  "Injunction";  "Partiti<«,"  1 1; 

"Quieting  Title" ;  "Specific  Performance.** 
AHmon^,^Bee  "Divorce,"  {  4;   "Hosbaq^  and 

Cancellation  of  written  instruments,  see  **Cu- 
cellation  of  Instruments." 

Construction  of  will,  see  "Wills,"  8  4. 

Determination  of  adverse  claim*  to  real  prop- 
erty, see  "Quieting  Title." 

Dissolution  of  corporation,  see  "Corpfirmtions.'* 
18. 

Enforcement  or  foreclosnre  of  lien,  see  "SCechan- 

ics'  Liens,"  S  R 
Establishment  and  enforcement  of  trust,  see 

"Trusts,"  8  5. 
Establisliment  of  boundaries,  see  "Boundaries," 

8  2.  ^ 
ERtahlishment  of  wUI.  see  "Wills."  f  3. 
Foreclosure  of  mortgage,  see  "Mortcnices.**  I  7. 
Redemption  from  mortgage,  see  "Mortgages." 

8  8. 

Redemption  from  tax  sale,  see  "Taxation,**  f  S 
Removal  of  cloud  on  title,  see  "Qnieting  Titlo." 
Separate  maintenance  of  wife,  see  "Husband 

and  Wife,"  8  4. 
Setting    aside    fraudulent    conveyance,  see 

"Fraudulent  Conveyances,"  8  2. 
Setting  aside  tax  sale,  see  "Taxation."  {  7. 
Sufficiency  of  delivery  of  deed  as  affecting  action 

to  re-establish,  see  "Deeds,"  8  1- 
Trial  of  tax  title,  see  "Taxation,"  |  9. 

Particular  proceedings  in  <uMons. 

See  "Continuance";  "Coeta";  "Damages"; 
"Dismissal  and  Nonsuit"  :  "Evidence":  "Kxe- 
eiition":  "Judgment";  "Jurv":  "Limitation 
of  Actions";  '^Parties";  "Pleading";  "Pro- 
cess"; "Trial";  "Venue." 

Bill  of  particulars,  see  "Pleading,"  |  & 

Default,  see  "Judgment,"  S  1- 

Notire  of  action,  see  "Process,"  |  1. 

Verdict  see  "Trial."  8  6. 

Particular  remedies  in  orincidcnt  to  actum*. 

See  "Attachment";    "Dlscorery" ;  "Guni^ 

ment" 

Notice  of  pendency  of  action,  see  "lAa  Pendens." 
Stay  of  proceedings,  see  "Appeal  and  Error."* 
8  7. 

Proceedings  fn  ezerctM  of  special  juritdietiom*. 

Courts  of  limited  jurisdiction  In  generml.  see 

"Courts."  8  2.  • 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  In  justices'  courte.  see  "Justices  of  the 

Peace,"  8  2. 

Review  qf  proceedings. 

See  "Appeal  and  Error" ;  "Certiorari" ;  "Juda- 
ment."  S  4:  "Justices  of  the  Peace."  f  3: 
"New  Trial.** 

I  1.  Joinder,    spUttiaCt  eouoUdatioa. 
and  severutoe. 

Where  ti  party's  rights  could  be  protected  is 
a  consolidated  suit,  he  could  not  object  to  the 
order  of  consolidation  on  the  ground  that  he 
should  have  been  made  a  party  by  amendmMit 
to  the  original  bill. — HiUer  v.  UcLanghlia 
(Micb.)  780. 

A  defendant  held  not  deprived  of  her  rights 
to  file  a  cross-bill  by  reason  of  the  consolida- 
tion of  two  snits,  sufficient  to  Justify  a  reversal 
of  the  decree.— Miller  T.  UcLan^in  Qlirh.) 
780. 

A  defendant  held  not  entitled  to  a  reversal  at 
a  decree  rendered  in  a  consolidated  suit,  though 
deprived  by  the  consolidation  of  bis  rl^t  to 
file  a  cross-bill  against  a  codefendant.— UfUtf 
v.  McLaughlin  (Mich.)  780. 
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Under  Gen.  St  1894,  H  5232.  &2S4,  623S. 
where  two  caases  are  improperly  joined,  the  ob- 
jection, unless  raised  by  answer  or  danarrer, 
m  waived. — Gampbdl  t.  Bailway  Transfer  Ca 

(Minn.)  547. 

The  test,  in  an  equitable  action,  of  mis- 
joinder of  canses  of  action,  is  whether  all 
the  matters  alleged  coald  bare  been  inclnded 
in  a  bill  in  eqiiity  under  the  old  practice. — 
State  T.  Knife  Falls  Boom  Corp.  (Minn.)  817. 

Complaint  in  an  equitable  action  construed, 
and  held  that  there  is  no  misjoinder  of  causes 
of  action. — State  T.  Knife  Falls  Boom  Corp. 
(Minn.)  817. 

A  complaint  held  to  state  a  eanse  of  action 
for  conversion  and  for  an  assaolt^Beetor  t. 
Anderson  (SUnn.)  884. 

Complaiot  tn  an  action  to  recover  t<a  the 
alleged  fraud  of  defendants,  held  not  to  im- 
properly join  several  causes  oi  action. — ^Wilson 
V.  Yoimgman  (Minn.)  946. 

Under  Code  Civ.  Proc  S  144,  the  complaint 
in  an  action  by  a  stockholder  a^inat  a  corpora- 
tion and  certain  officers  and  directors,  sUeging 
fraudulent  mismanagement  of  its  business,  held 
not  to  show  improper  joinder  of  causes  of  ac- 
tion.— Glover  v.  Manila  Gold  Min.  tt  Mill.  Go. 
(S.  D.)  261. 

The  complaint  in  an  action  by  a  stockholder 
against  a  corporation  and  certain  officers  and 
directors,  alleging  fraudulent  mismanagement 
of  its  business,  held  to  state  but  one  cause  of 
action.— Qlover  t.  Manila  Qold  Min.  &  Mill. 
Co.  (8.  DO  261. 

ACTION  ON  THE  CASL 

See  "Trespass,"  1 1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries" ;  "Party  Walls." 

ADJUDICATION. 

Of  courts  In  general,  see  "Courts,"  S  1< 
Operation  and  effect  of  former  adjudication, 
see  *'jrndgment,"  «  6.  7. 


ADJUSTMENT. 

Of  loss  within  fnsnrance  poAiey,  we 
ance,"  I  & 


"Insur- 


ADMINISTRATION. 

Of  estate  of  decedent,  see  "Bzecntors  and  Ad- 

miuiBtntata." 
Of  trust  property,  see  "Tnutt,"  |  A. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence,** 
S  5. 

Order  of  proof  of,  in  civil  actions,  see  "Trial, 

ADULTERY. 

Aa  affecting  allowance  of  alimony,  see  "Divorce," 
S4. 

Beception  of  evidence  in  proeecutlon  for,  see 
"Criminal  Law,"  |  7. 

*In  a  prosecution  for  adultery,  letters  not 
shown  to  have  been  connected  mith  defendant 
were  inadmlsaible  In  evidMLee. — State  t.  Loftas 
aowa)  800. 


'Under  Code,  |  4932,  act  of  Injured  spouse 
In  testifying  before  the  grand  jury  as  to  the 
adultery  of  the  other  spouse  held  not  to  con- 
stitute the  making  of  a  complaint.— Stats  T. 

Loftus  (Iowa)  906. 

Under  Code,  g  4932,  a  divorced  husband 
does  not  occupy  such  a  status  as  to  entitle 
him  to  comnlnin  against  his  wife  for  adultery 
committed  by  her  prior  to  the  diTorce. — State 
v.  L/OftuB  (Iowa)  906. 

Under  Code,  S  4932,  the  complaint  Of  the 
injured  spouse,  which  is  required  as  a  con- 
dition of  instituting  a  prosecution  for  adultery, 
must  be  made  to  a  committing  magistrate,  or 
before  the  grand  jury. — State  t.  Loftus  (Iowa) 
906. 

In  a  prosecution  for  adultery,  whether  the 
prosecution  was  begun  on  the  complaint  of 
the  injured  spouse,  as  required  by  Code,  § 
4032,  held,  nnaer  the  evidence,  a  question  for 
the  jury.— State  T.  Loftus  (Iowa)  90& 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Acquirement  of  interest  of  co-tenant  by,  see 
"Tenancy  in  Common,"  t  1. 

S  1.    Hatnre  ud  re^nlsites. 

In  an  action  to  determine  adverse  claims, 
evidence  held  insufficient  to  show  plalntifl  in 
adverse  poaseaaion  for  the  statutory  period. — 
Young  T.  Orieb  (Minn.)  181. 

*Where  a  husband  In  adverse  poBsesBion  of 

land  dies,  and  the  widow  continues  in  pos- 
session, her  right  is  not  hostile  to  that  of  her 
husband's  heirs,  without  notice  that  she  claims 
adversely  to  any  right  derived  through  her 
husband.— Larson  t.  Anderson  (Meb.)  925. 

*Wbere  a  bnsband  in  adverse  possession  of 
land  dies,  and  his  widow  continues  in  posses- 
sion it  will  not  be  deemed  adverse  to  the 
chiiilren    and  heirs. — Larson    t.  Anderaon 

(Neb.)  925. 

•Where  a  husband  took  possession  of  cer- 
tain land,  claiming  title,  and  died  before  the 
ten-year  limitations  expired,  leaving  his  widow, 
her  possession  may  be  tacked  to  that  of  the 
husband. — Larson  t.  Anderson  (Neb.)  925. 

Under  Rev.  Code  Civ.  Proc.  S  55,  a  certificate 
of  purchase  issued  on  a  tax  sale  coostituttt  no 
color  of  title,  and  the  statutory  limitation  is 
not  effective,  unless  10  years  intervene  between 
the  execution  of  the  deed  and  the  commence- 
ment of  an  action  to  quiet  title  based  thereon. 
—Jackson  v.  Bailey  (S.  D.)  268. 

'Possession  of  a  farm  by  a  father  under 
an  agreement  that  his  son  should  hold  the 
legal  title  held  not  to  be  adTerse. — ^Allen  t. 
Ellis  (Wis.)  789. 

Actual  possession  of  certain  land  under  a  deed 
held  not  adverse  possession  of  other  land  in- 
cluded in  the  deed  and  within  the  same  indosure. 
— Pritchard  t.  Lewis  (Wis.)  089. 

.  ADVERTISEMENT. 

Publlcati<m  of  process,  see  "Procesa,"  {  1. 

AFFIDAVITS. 

As  basis  for  service  by  publication,  see  "Pro- 
cess," $  1. 

Of  sureties  In  ondertaldng  on  appeal,  see  "Ap- 
peal and  Error,"  (  6. 
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In  particular  prpwaJfagfc 

See  "AtUchment,"  {  4. 

CouDtr  seat  removal  contest,  see  "Counties,"  1 1. 
Higbway  proceediosB,  see  "Highways,"  %  1. 
On  appeal,  see  "^peal  and  Error,  1 14. 
On  application  for  new  trials  leo  "New  Trial," 

s  ^ 

AGENCY. 
8m  "Principal  and  Acent" 

AGREEMENT. 

See  *H3ontraetB." 

AGRICULTURAL  SOCIETIES. 

Bight  to  attack  eonstitotionality  ot  law  organis- 
ing State  Agricultural  Sodety,  aee  "Gomtitn- 
tional  Law,''  |  1. 

TUto  of  statute,  iw  "Sutntea,"  |  2. 

AGRICULTURE 

lrri|ation,  tMe  "Waters  and  Water  Gonrses," 

Taking  of  prirata  property,  for  dralnase  o2 
l^^ifrultaral  lands,  see  '%nlnent  Domain," 

Validity  of  parol  modiflcatloa  of  written  con- 
tract for  cultivation  of  Ciim,  see  "Frauds, 
Statute  of,"  I  8. 

ALIMONY. 

See  "Divorce,"  |  4;  "Hushand  and  Wife,"  |  4, 

ALLOWANCE. 

To  mirvlTing  wife,  husband,  or  children  of 
decedent  see  "Executors  and  Administrators," 
IS. 

ALTERATION  OF  INSTRUMENTS. 

*Tbat  one  delivering  to  another  a  duly  exe- 
cuted Instrument  with  blacks  therein  intended 
to  confer  on  such  other  authority  to  complete 
tbe  itwtniment  applies  to  infttrnments  under 
8eal.~Friend  v.  Yahr  (Wis.)  997. 

*Where  a  person  to  whom  a  deed  Is  delivered 
with  blanks  therein  fills  in  the  blanks  as  author- 
ised, the  instrument  need  not  be  re-executed  or 
adULOwledged.— Friend  t.  Tabr  (Wla.)  997. 

*£.  person  having  executed  an  instrument 
with  blanks  therein,  and  having  delivered  tbe 
same  to  another  for  use,  the  presumption  ia 
that  he  Intended  to  confer  on  such  other  author- 
ity to  complete  the  instrument — Friend  T.  Xahr 
(Wis.)  997. 

AMBIGUITIES. 

In  pleading,  see  "Pleading,"  |  9. 

AMENDMENT. 

Of  statute,  see  "Statutes,"  {  3. 

Of  particular  lagal  proaeedlngt. 

See  "Parties,"  |  2  ;  "Pleading,"  |  5. 
Appeal  iMod,  see  "Appeal  and  Error,"  i  fl. 
Motion  for  new  trial,  aee  "New  Trial,'*  i  3. 
Pleading  in  action  for  money  paid,  see  "Money 
Paid." 


AMOUNT  IN  CONTROVERSY. 

Jnriadletlonftl  amonn^  see  "Appeal  ud  Er- 
ror," I  2. 

AMUSEMENTS. 

See  "Theater*  and  Shows." 

ANIMALS. 

See  "Game." 

Breach  of  warranty  of  cattle  sold,  m  "Sales,'* 
8fi  6,8. 

Competent^  of  evidence  in  actions  for  iojnries 
to,  see  "Evidence,"  I  3. 

Bicessive  damages  for  injuries  to,  see  "Dam- 
ages," 8  4. 

Frightening  animals  near  railroad,  see  "Bail- 
roads,  "T  5. 

Infnriss   from   operation   ai   imllEoaidiL  ace 

^Bailroads."  88  4/6. 

Beplerln  of  catUa,  see  "Beplevln,"  |  ^ 

ANNULMENT, 

Of  contract  see  "Omtracts,"  |  L 

ANSWER. 

In  pleadintr  ne  "Pleading,"  |  8. 

APPEAL  AND  ERROR. 

See  "Certiorari" :  **New  Trial." 

Act  providing  for  reinstatement  of  appeal  as 

violation  of  vested  right,  see  "Oonadtntionsl 

Law."  8  4. 

Appeal  from  order  affirming  order  of  probate 

court,  see  "Courts,"  |  3. 
Appellate  jarlsdlction  of  particular  courts,  see 

^Oourts,^  8  4. 
Coostruction  of  pleading,  see  "Pleading,"  |  1. 
Costs,  see  "Costs,^  8  3. 

Review  of  errors  by  habeas  corpus,  see  "Habeas 

Corpus,"  8  1- 

Review  in  portfanilar  etoU  aetionM. 

For  breach  of  contract,  see  "Contracts."  |  3^ 
Foreclosure  suits,  see  "Mortgages,"  |  7. 

Review  in  rpedal  -prooudinQt. 

Assessment  of  taxes,  see  "Taxati<Hi,''  }  4. 

For  assessments  for  public  iiti  provements,  see 

"Municipal  Corporations,"  8  3. 
Highway  proceedings,  see  "Hi^ways,*'  I  1. 
On  award  in  condemnation  proceedings,  see 

"Eminent  Domain,"  8  3. 
Probate  proceedings,  see  "Executors  and  Ad- 

minlBtrators,"  88  2,  3. 

Review  of  criminal  prosecutions. 

See  "Criminal  Law,"_88  16-18;  "Homidde,- 
I  6;  "Bape,"  12;  "BeceiTing  Stolen  Goods." 

JZnrfew  of  VToeeedinga  <^  iiutloes  of  Me  peac& 

See  "Justices  of  the  Peace,"  8  3. 

8  I.  ITmtBre  mnd  form  of  remedy. 

*An  appeal  by  one  notice  of  appeal  and  under- 
taking from  a  judgment  and  an  order  kWd  a 
double  appeal,  and  will  be  dismissed. — Qordoa 

V.  Keliey  (S.  D.)  605. 

8  £•  Deetsloms  revfewablft 

A  remittitar.  Sled  after  the  date  of  a  jade- 
ment  entered  nunc  pro  tunc.  JMd  too  late  to 
affect  the  amount  In  controversy,  for  the  purpose 
of  sustaining  an  appeal. — ^Kennedy  t.  C^twens' 
Nat.  Bank  (Iowa)  1021. 

An  order  staying  proceedings  on  an  applica- 
tion to  examine  plaintiff  as  an  adrenss  intness, 
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under  Bev.  8t  1898,  S  4096,  in  defenM  of  a  pro- 
ceeding: to  compel  defendant  to  grant  an  inspec- 
tion of  books  and  papers,  nnder  section  4183, 
held  appealable  as  an  order  refusing  a  pro- 
visional remedy,  under  section  S060,  sabd.  3. — 
Ellinger  t.  Equitable  Life  Aasur.  Soc  (Wis.) 
811. 

I  3.    Blcli^  of  review. 

^Objection  and  exception  by  one  creditor 
to  allowance  to  an  administrator  held  not  to 
authorise  appeal  by  other  creditors. — In  re 
Lund's  Estate  (Iowa)  1139. 

I  4.   Presentatlom   aad   VM«rv«tlf«  la 
lower  arart  9t  Kr««md>  of  rovlew. 

Where,  in  an  action  tor  breach  warranty 
on  the  sale  of  chattels,  the  trial  conrt  was  not 
filled  upon  to  pass  on  the  question  whether 
there  was  any  evidence  to  show  that  one  of 
defendants  had  any  connection  with  the  sale, 
the  question  wonld  not  be  reviewed  on  appeal. 
— Mitchell  v.  Pinckney  (Iowa)  286. 

Where  an  InToice  of  property  was  admitted 
in  evidence  without  objection,  defendant  could 
not  contend  on  appeal  that  there  waa  error  in 
admitting  certain  pages  of  the  invoice. — Lund* 
Tick  V.  Westchester  Fire  Ins.  Co.  (Iowa)  429. 

Objection  held  of  no  avail  when  made  for 
the  first  time  on  appeal. — Hunt  v.  Riverside 
Co-op.  Club  (Mich.)  40. 

Where  the  pleadings  and  assignments  of  er- 
ror raise  the  real  question  to  be  determined, 
no  exception  to  any  ruling  or  determination  of 
the  trial  court  la  neceasary. — ^Tnm^  t.  Burr 
(Mich.)  878. 

An  objection  raising  the  question  of  variance, 
not  having  been  presented  to  the  trial  court, 
held  insafflclent — Remey  v,  Detroit  United  By. 
(Micb.)  420. 

Motion  to  dismiss  an  appeal  from  a  .decree 
for  want  of  jurisdiction  in  the  trial  court 
denied. — Pere  Marquette  R.  C!o.  v.  Wabash 
R.  Co.  (Mich.)  650. 

^Objections  not  raised  In  the  trial  court  will 
not  be  considered  on  appeal. — (Sty  of  Detroit 
T.  C.  H.  Little  Oo.  (Mich.)  1108. 

•The  grant  or  refusal  of  a  new  trial  on  the 
ground  of  excessive  damages  rests  in  the  dis- 
cretion of  the  trial  court,  and  cannot  be  raised 
for  the  first  time  on  appeal. — English  t.  Minne- 
apolis ft  St.  P.  Suburban  Ry.  Co,  (Minn.)  88& 

Where  it  Is  claimed  that  damages  In  an 
action  for  personal  injuries  are  exressire,  the 
XDotion  for  new  trial  should  be  made  and  the 
error  assigned  in  the  trial  court  under  Geu. 
St.  1804,  S  5308.  subd.  4.— English  v.  Minae- 
apoUs  A.  St.  P.  Suburban  Ry.  Co.  (Minn.)  886. 

The  Supreme  Court  will  not  review  a  judg- 
ment as  to  errors  at  the  trial  unless  they  are 
first  raised  by  motion  for  a  new  trial. — Han- 
sou  V.  Nathan  (Neb.)  175. 

Where  the  court  and  the  parties  proceed  on 
the  theory  that  the  pleadings  present  a  material 
issue,  the  Supreme  Court  will  not  examine  the 
pleadlugs  to  determine  their  sufflolency  to  make 
the  issue.— Morrill  v.  McNeill  (Neb.)  195. 

The  question  of  variance,  unless  raised  in 
the  trial  court,  will  not  be  considered  on  et^ 
ror.— Spencer  v.  Wilson  (Neb.)  930. 

A  motion  for  a  new  trial  is  not  necessary  in 
order  to  obtain  a  review  of  the  judgment  of  the 
dlRtrlct  court  entered  on  a  hearing  ot  an  appeal 
taken  from  the  order  of  a  license  board  grant- 
ing or  refusing  a  license  to  sell  intoxicating 
liquors.— Lee  v.  Brittain  (Neb.)  1076. 

PlalntifTs  alleged  contributory  negllgoue  not 
hftviog  been  urged  as  a  sronnd  for  a  directed 
Terdict,  ketd  not  avaUabw  on  appeaL — Borne- 


man  V.  Chicago,  St  P.,  M.  ft  O.  Ry.  Co.  (8. 

D.)  208. 

Where  exceptions  are  incorporated  In  the  bill 
of  exceptions,  held,  that  the  rulli^cs  to  which  ex- 
ceptions were  bo  incorporated  are  properly  pre- 
sented for  review.— Odell  v.  Petty  (S.  D.) 

An  objection  that  tiie  oral  agreement 
which  it  was  found  that  a  written  contract  was 
altered  was  not  an  executed  one.  by  which 
Kev.  Civ.  Code.  }  1287,  authorizes  such  an 
alteration,  not  naving  been  made  below,  held 
not  available  on  appeal. — ^Barton  t.  Koon  (S. 
D.)  621. 

I  S.  Partiaa. 

The  suggestion  of  tbe  death  of  one  of  the  co- 
parties  on  appeal,  under  Comp.  Laws,  S8  lOi 
121.  may  be  made  after  determination  of  the 
cause  as  of  the  time  of  such  default.— Seymour 
V.  Bruske  (Mich.)  691. 

Where  one  of  the  co-parties  dies  pending 
appeal,  the  failure  of  the  opposite  party  to 
suggest  the  death  Is  an  Irregularity  which  may 
be  waived  by  the  anrriTor.— Seymour  t.  Bmske 
(Mich.)  691. 

I  8.    Reqaisltea    mnd    prooeodiBCS  for 
truafer  of  eavse. 

Failure  of  appealing  defendant  to  serra  co- 
defendants  wiUi  notice  of  an  appeal  hdd  no 
ground  for  dtamtsaing  It. — ^DiUavoa  r.  DiUavon 

(Iowa)  432. 

An  acceptance  of  notice  of  appeal  by  "C., 
Deputy  CTerk,"  Held  not  an  acceptance  by  the 
clerk.— In  re  Lund's  EsUte  (Iowa)  1139. 

It  is  not  error  to  allow  appellant  to  file 
an  amended  appeal  bond  within  a  nradfied 
time,  to  take  tne  place  of  a  defective  bond. — 
McOinnIa  t.  B.  K.  Johnson  Co.  (Neb.)  86D. 

Under  Rev.  St.  16D8.  1  3065,  an  affidavit 
M  sureties  in  an  undertaking  on  appeal  held 
not  anfficient.— Bliss  v.  Bosenkrana  (Wis.)  746. 

i  7,    Sapersedeaa  or  stay  of  yoewsdiTiM. 

An  appeal  from  an  order  denying  a  motion 
to  set  a  cause  down  for  trial  as  an  equitable 
action,  and  the  flllag  of  a  supersedpRs  bond  iu 
support  of  such  appeal,  do  not  deprive  the 
trisJ  court  of  Jurisdiction  to  proceed  with  the  ac-  • 
tion.— First  Nat.  Bank  v.  Dntdier  (Iowa)  4fft. 

*A  defendant  against  whom  an  injunction  has 
been  granted,  and  who  has  taken  and  perfected 
an  appeal  therefrom,  is  not  enti  led  to  violate 
such  injunction  pending  the  appeal. — Wilkin- 
son V.  I)unU«y-WilUams  Co.  (Mich.)  772. 

I  S.    Beoord  uid  pnMModlBSS  not  la  Mo- 
or d. 

*It  is  no  ground  to  refuse  consideration  of  an 
appeal  that  the  evidence  was  not  preserved, 
where  the  question  In  issue  was  determined  by 
the  pleadinRs  and  did  not  depend  on  the  evi- 
dence.— Dillavou  V,  Dillavou  (Iowa)  432. 

The  court  on  appeal  held  warranted  in  consid- 
ering that  the  record  contains  all  the  evidence 
on  an  issue. — Farrell  v.  Danbury  (Mich.)  383. 

The  time  for  filing  the  record,  referred  to  In 
Supreme  Court  Rule  34  (68  N.  W.  vii),  for  the 
purpose  of  giving  notice  of  argument,  held  4t) 
days  after  the  filing  of  the  appeal  bond  as  pro- 
vided by  rule  15,  notwithstanding  Comp.  Laws 
1897,  I  552.— Byrne  v.  Oypaum  Fluter  ft  Stao> 
CO  Co.  (Mich.)  4t0. 

An  luatmction.  In  an  action  for  services  and 
supplies  in  log^ng  operations,  held  not  jpvej- 
udicial  nnder  the  facts. — Howe  v.  Morey  (Mich j 
643. 

On  appeal  from  a  juatlce'a  judgment,  the  a^ 
tachment  of  an  exhibit  to  the  record  in  the  cii>' 
cult  oonrt,  without  fartliar  rtCotn  from  the  Jno- 


•  Poilst  MOOMtatod.  M—  syUakms. 


Digitized  by 


IVSS 


104  NOBTHWBSTBBN  BBPORTEK. 


dee,  is  without  authority  of  law,  and  cannot  be 
considered.— Village  of  Wayne  v.  Goldsmith 
(Mich.)  688. 

An  assignment  of  error,  in  an  action  by  a 
village  to  collect  delinquent  taxes,  aJlwing  that 
the  tax  roll  showed  on  its  face  that  the  village 
treasurer  had  no  authority  to  bring  the  suit, 
cannot  be  considered  on  appeal,  where  the  tax 
roll  is  not  contained  in  the  record. — Village  of 
Wayne  v.  Goldsmith  (Mich.)  tiSO. 

On  appeal,  an  assignment  that  there  was  no 
evidence  to  support  the  verdict  held  not  snbject 
to  consideration  in  view  of  the  state  of  the  rec- 
ord.—Village  of  Wayne  v.  Goldsmith  (Mich.) 

8u«8tion  of  loss  of  Jurisdiction  by  court  for 
are  to  decide  case  within  atatntocy  time  held 
not  preaoited  by  the  record. — Barkume  v. 
Phelps,  Brace  &  Co.  (Slich.)  080. 

Wbere  judgment  has  been  ordered  on  the 
pleadings,  it  must  appear  by  the  return  on  ap- 
peal that  all  the  records  and  files  are  returned 
to  authorize  a  review. — Purvis  v.  Roholt  (Minn.) 

On  appeal  from  a  judgment  based  on  an 
order  refusing  to  set  aside  a  previous  order 
modifying  taxation  of  costs,  and  for  leave  to 
file  a  BUpplemenUI  afBdavit  in  support  of  an 
original  affidavit  of  coats,  the  discretion  of 
tbe  trial  court  cannot  be  considered  on  a 
record  certified  by  tlie  clerk  alone,  not  pur- 
porting to  be  a  settled  case  or  bill  of  excep- 
tions.— Peterson  v.  Storm  (Minn.)  894. 

Questions  of  fact  cannot  be  reviewed  where 
the  bill  of  exceptions  does  not  contain  all  the 
evidence. — Grout  v.  Stewart  (Minn.)  96ti. 

A  petition  in  error  will  not  be  dismissed  for 
failore  to  file  a  bill  of  ezcepti<HiB  where  the 
only  question  is  one  of  law. — Jobnaon  t.  Em- 
erick  (Neb.)  169. 

In  proceedings  in  error,  the  plaintiff  is  requir- 
ed to  file  a  transcript  of  the  proceedings  of  the 
lower  court  in  his  petition  in  error,  and  the 
original  papers  cannot  be  used  as  a  substitute 
tb^efor,  nor  as  a  supplement  thereto,  and,  if 
filed,  should  be  disregarded  by  tbe  reviewing 
court— Smith  v.  Delane  (Neb.)  1054. 

•Where  the  transcript  shovrs  the  verdict  and 
a  motion  for  a  new  trial,  but  no  order  disposing 
of  the  motion,  and  no  final  ju^ment,  the 
Supreme  Court  Is  without  jurisdicticm  of  an 
appeal.— Wall  v.  Kerr  (Neb.)  1076. 

A  statement  of  a  case  in  an  action  to  quiet 
title  held  to  call  for  a  legsl  conclusion,  and  not 
a  determiuation  of  a  question  of  fart,  bo  as 
to  authorize  a  review  of  the  evidence,  under 
Rev.  Codes  1890,  |  56S0.— Stevens  v.  Myers 
(N.  D.)  529. 

A  certificate  of  tbe  trial  judge  that  an  excep- 
tion is  deemed  taken  to  rulincs  without  the 
formality  of  an  exception  Arm  insufllcient  to 
present  such  rulings  for  review,  unless  the  ex- 
ceptions are  Incorporated  in  the  bill  of  excep- 
tions.— McLenuon  m  Fenner  (8.  D.)  218. 

Where  there  is  no  certificate  that  the  bill  of 
exceptions  contains  so  much  of  the  evidence  as 
Is  necessary  to  present  the  questions  of  law,  the 
Supreme  Court  cannot  review  a  finding  of  fact. 
—Charles  v.  Godfrey  (Wis.)  814. 

In  the  absence  of  a  bill  of  exceptions  the 
Supreme  Court  cannot  review  the  trial  court's 
findings  <A  fact. — Wieemann  v.  Donald  (Wis.) 
916. 

I  0.  Briefs. 

Questions  raised  for  the  first  time  in  the 
supplciiiental  brief  of  the  party  complaining 
will  not  be  considered  on  appeal. — Foster  v.  East 
Jordan  Lumber  Co.  (Mich.)  617. 


Under  Sup.  Ct.  Rule  29,  It  is  the  doty  of 
appellant's  counsel,  on  a  contention  that  tfa« 
evidence  is  insufficient,  to  point  oat  in  his 
brief  the  particular  folios  in  the  abstract  con- 
taining the  evidence  deemed  insnfflcient. — Grif- 
fin V.  Board  of  Gom'rs  of  Walworth  GoantT 
(8.  D.)  1117. 

The  reprinting  of  a  large  part  ofc  the  evidence 
in  appellants*  brief  hOd  a  violation  of  Sm.  Ct 
Rule  9  (59  N.  W.  v).— More  v.  -MUwaakee 
Monument        (Wis.)  1013. 

i  10.  DlsmlaBAl,  .witUnwal,   mr  »baa> 

donment. 

Under  Pub.  Acts  1906,  No.  1^  amendiDg 
Comp.  L^wa,  |  652,  an  appeal  will  not  re- 
instated where  an  examination  of  the  record 
satisfies  tbe  Supreme  Court  that  justice  does 
not  require  a  revision  of  the  case  npon  the 
merits.— Collat  v.  Ives  (Mich.)  666. 

*A  motion  to  dismiss  because  the  record  was 
not  filed  in  time  may  be  met  by  the  imtMMition 
of  terms  where  the  record  is  afterwazas  filed. 
—Bliss  T.  Rosenkrans  (Wis.)  746. 

An  appeal  will  be  dismissed  where  there  is  no 
actual  controversy  between  the  parties. — 
Lamoreux  v.  Williams  (Wis.)  81S. 

i  11.  Hemrinc  and  rohearlnc 

Notice  of  argument  of  a  chancery  appeal  can- 
not be  given  until  tbe  full  time  for  retnmiM 
the  appeal  specified  by  Supreme  Court  Bole  15, 
(68  N.  W.  vi)  has  expired. — Byrne  t.  Oypsom 
Plaster  &  Btnooo  Co.  (Mich.)  4ia 

f  IS.  Rartew  8ooy  amd  axtamt  Im  k«b- 
OTal. 

Plaintiff  could  not,  on  appeal  from  an  order 
granting  defendant  a  new  trial,  urge  that  the 
court  erred  in  refusing  to  snhmit  ctftain  jQim- 
tions  of  damage  to  the  Jnry. — Tlimsh  v.  Gray- 
bill  (Iowa)  472. 

•Where  a  verdict  Is  directed  for  defendant, 
the  question  on  appeal  is  whether,  considering 
all  the  evidence  in  plaintiff's  favor  is  true.  It 
fails  to  make  a  prima  facie  case. — ^Robinson  t. 
Ward  (Mich.)  873. 

ThN-e  is  nothing  to  review  on  appeal  in  an 
action  tried  by  the  coart,  where  no  written 
findings  were  made  or  requested. — Daniels  t. 
Crane  (Mich.)  786. 

On  appeal  for  a  trial  de  novo,  an  error  of  tbe 
trial  court  in  compelling  plaintiff  or  appellant 
to  elect  on  which  of  two  causes  of  action  be 
would  procped  cannot  be  corrected. — Webber  v. 
Ingersoll  (Neb.)  600. 

In  appeals  to  the  Supreme  Court,  under  Rev. 
Codes  1809.  I  6630,  the  evidence  cannot  be 
reviewed,  unless  the  appellant  demands  a  trial 
anew  of  all  the  Issues  or  of  some  particnJar 
fact. — Bank  of  Park  Hiv«  v.  Town  of  Nor- 
ton (N.  D.)  52S. 

Safflciency  of  the  evidence  to  sustain  the  find- 
ings held  not  reviewable  on  appeal  from  jude- 
ment  only  entered  before  tbe  making  of  tbe 
or^er  denying  new  trial. — Fobs  t.  Van  VPage- 
nen  (S.  D.)  O05. 

A  charge  not  excepted  to  held  to  b©  the  law 
of  the  case. — T;\1ieaton  v.  Liverpool  &  Lon- 
don &  Globe  Ins.  Go.  (S.  D.)  850. 

j  13.  ^—  Parties  entitled  to  alles*  error. 

In  an  action-  for  Injuries  to  a  servant,  defend- 
ant held  not  entitled  to  object  to  an  expression 
in  the  instructions  on  contributory  nc^IigeTii-e 
borrowed  from  defendant's  requested  instruc- 
tions.— Bryce  v.  Burlington,  C.  R-  &  N.  Ry. 
Co.  (Iowa)  483. 

A  party  held  not  entitled  to  complain  of  the 
giving  of  an  Instruction  as  to  tbe  effect  of  a 


*  Folat  annotated.  Sa«  syllabu. 
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sale  put  In  evidence  hy  her,  though  Uie  other 
party  had  made  no  clBim  thereunder. — Parke 
V.  Nixon  (Mich.)  IS07. 

*Where  the   record  ahovra  that  defendant 
consented  to  try  a  certain  ieeue,  be  cannot 
object  that  an  uistructioo  which  he  requested 
aB  to  snch  isBue  contained  bad  law. — Daria 
Johnson  (Minn.)  766. 

1 14.         Amendmemta.  addltiaaal 
proofs,  and  trial  of  eavse  aBOW. 

Affidavit  of  counsel  cannot  be  accepted  as 
showing  what  was  proven  by  official  documents. 
—Village  of  Wayne  v.  Goldsmith  (Mich.)  689. 

{IS.  — »  PreauinptloBB. 

Where  tax  proceedings  were  introduced  In 
evidence  without  objection,  it  will  be  assumed 
on  appeal  ttut  they  disclosed  no  Irregularity. — 
Blake  v.  Groudin  (Mich.)  423. 

The  grant  of  a  new  trial  will  not  be  disturb- 
ed, where  there  was  error  autboricing  it.  though 
the  reason  therefor  was  not  speclfieo  in  the  or- 
der.—Kolander  V.  Dunn  (Minn.)  871.  483. 

Where  uo  instructions  were  requested,  and  no 
exceptions  wore  takm  to  those  given,  it  would 
be  presumed  that  all  material  issues  were  prop- 
erly submitted. — Bomeman  r.  Ohicaco,  St  P., 
M.  A  O.  Ry.  C!o.  (S.  D.)  208. 

{16.  ^—  IMsontloii  of  lower  court. 

•Refusal  to  open  default  held  not  to  be  dis- 
turbed except  on  a  showing  of  abuse  of  dis- 
cretion.—Kfetland  V.  Pederson  (S.  D.)  677. 

Where  a  new  trial  is  granted  by  a  judge 
wbo  did  not  preride  at  the  trial,  the  question 
on  appeal  is  whether  tiie  court  erred. — Iiavin 
T.  Kreger  (S.  D.)  909. 

An  order  for  a  new  trial,  granted  by  a  judge 

wbo  did  not  preside  at  tbe  trial,  does  not  carry 
with  it  the  usual  presumption  under  which 
such  an  order  will  not  be  reversed  except  in  case 
of  an  abuse  of  discretion. — lAvin  v.  Kreger 
(S.  D.)  909. 

Under  Rev.  St.  1808,  {  3846,  as  amended  by 
Laws  1899,  p.  7,  c.  5,  the  determination  of  tbe 
circuit  court  that  it  has  jurisdiction  of  an  ac- 
tion against  an  executor  will  not  be  disturbed, 
unless  clearly  erroneous. — ^Lindemann  v.  Rusk 
(Wis.)  119. 

I  17.  ^—  Qnestlons  of  faot.  Tordlots,  and 
fladlaKS. 

•Finding  of  fact  in  an  action  at  law  has  the 
force  of  a  verdict,  and  cannot  be  Interfered  with 
on  appeal.  —  H.  Levy  ft  Son  t.  Stegmann 
aowa)  372. 

The  decision  by  the  trial  court  of  a  question 
of  &ct,  made  in  passing  on  a  motion  for  new 
trial,  will  not  be  disturbed  on  appeal,  in  the 
absence  of  an  abuse  of  discretion. — Thrush  v. 

Graybill  (Iowa)  472. 

•Where  a  verdict  on  conflicting  evidence  is 
approved  by  the  trial  court.  It  will  not  be  in- 
t^ered  with. — Wright  t.  CJtty  of  Davenport 
(Iowa)  1022. 

In  an  action  against  a  husband  and  wife  to 
recover  the  value  of  certain  lumber,  a  judgment 
in  favor  of  plaintiff  held  not  subject  to  reversal 
on  the  ground  that  the  engagement  of  the  wife 
was  void  under  the  statute  of  frauds. — Keelman 
V.  Grosfend  Qdich.)  331. 

*A  finding  on  conflicting  evidence,  and  sup- 
ported by  testimony,  if  believed,  will  not  be 
disturbed  on  appeal. — Walton  v.  Ryan  (Mich.) 
736. 

Rule  that  Supreme  0>art  will  not  disturb 
findings  on  matters  of  fact  reasonably  sustain- 
ed by  the  evidence  applies  to  a  finding  that  a 
contract  created  an  equitable  mortgage. — Stitt 
V,  Bat  Portege  liomber  Oo.    (Minn.)  561. 


Where  the  evidence  is  conflicting,  but  suf- 
ficient to  support  the  finding,  it  will  not  be 
set  aside, — Dart  v.  Richardson  (Bllnn.)  1094. 

Where  the  evidence  In  a  case  tried  1^  the 
court  will  sustain  the  findings,  the  jndranent 
will   not  be  disturbed.— Spencer  t.  Wilson 

(Xeb.)  930. 

•A  verdict  will  not  be  set  aside  on  the  ground 
of  want  of  sufficient  evidence  to  support  it, 
noles^  tbe  want  is  so  great  as  to  show  that  the 
verdict  is  manifestly  wrong. — Fitch  v.  Martin 
(Neb.)  1072. 

Findings  of  a  trial  court  on  disputed  ques- 
tions of  fact  will  be  presumed  correct  on  ap- 
peal, unless  there  Is  a  clear  preponderance  of 
the  evidence  against  tUem. — Jackson  v.  Prior 
UiU  Min.  Oo.  (S.  D.)  207. 

The  verdict  of  the  Jury  on  conflicting  evi- 
dence is  conclusive  on  appeal. — Quale  v.  Hazel 
(S.  D.)  215. 

Findings  of  fact  by  the  court  held  not  to  be 
disturbed  on  appeal,  unless  against  the  clear 

greponderance  of  the  evidence. — Barton  v, 
:oon  (S.  D.)  521. 

An  order  granting  a  new  trial  by  a  judge 
who  did  not  preflide  at  the  trial  held  not 
under  the  facts  subject  to  reversal  on  appeal. 
— Lavin  v.  Kreger  (S.  D.)  909. 

A  finding  of  the  jury,  supported  by  the  evi- 
dence, cannot  be  disturbed  on  appeal. — Burdon 
V.  Briquelet  (Wis.)  83. 

A  finding  of  a  referee,  confirmed  by  the 
court,  supported  by  testimony,  will  not  be  dls- 
tnrbed^Wittmann  t.  Berger  (Wis.)  816. 

1 18.  Harailess  onw. 

In  an  action  by  the  purchaser  of  goods  to  re- 
cover damages  for  false  representations  and 
breach  of  warranty,  defendant  could  not  com- 

[ilain  of  the  conrt's  having  failed  to  submit  tbe 
RBua  of  false  representations.  —  Mitchell  v. 
Plnckney  (Iowa)  286. 

In  action  against  town  for  personal  Injuries, 
any  error  in  exclusion  of  evidence  as  to  im- 
pairment of  earning  capacity  held  not  preju- 
dicial, where  jury  found  tor  town. — ^Losh  v.  In- 
corporated Town  of  Parkersburg  (Iowa)  336. 

In  an  action  for  Injnries  to  a  sorvant  defend- 
ant held  not  prejudiced  by  certain  contradictory 
instructions. — ^Wilder  v.  Great  Western  Cerew 
Co.  aowa)  434. 

In  an  action  for  injuries  to  a  servant,  de- 
fendant railroad  construction  company  held  not 
harmed  by  the  erroneous  snhmlssiou  to  the  Jury 
of  whether  defendant  was  engaged  In  operating 
a  railway,  within  Code  1807,  fi  2071.— Mace  v. 
H.  A.  Boedker  &  Co.  (Iowa)  475. 

In  an  action  for  injuries  to  a  brakemao,  de- 
fendant held  not  prejudiced  by  submission  of 
Question  of  defendant's  failure  to  equip  its  cars 
with  automatic  couplers,  as  required  by  Code,  {fi 
2079-2082.— Bryce  v.  Burlington,  C.  R.  &  N, 
Ry.  Oo.  (Iowa)  483. 

In  an  action  against  a  carrier  for  damages  to 

foods,  the  error  in  submitting  the  carrier's  neg- 
Igence  in  the  use  of  water  to  put  out  a  fire 
held  harmless.— Modem  Match  Co.  t.  Balti- 
more &  O.  R.  Go.  (Mich.)  19. 

The  exclusion  of  a  qnestion  asked  of  a  wit- 
ness is  cured  by  permitting  the  excluded  ques- 
tion to  be  put  to  other  witnesses. — O'Connor  v. 
Hogan  (Mich.)  29. 

In  an  action  against  a  city  for  Injnries  due  to 
a  defective  street,  an  Instruction  relating  to  the 
city's  liability  for  ice  on  the  streets  held  not 
prejudicial. — Warn  v.  City  of  Flint  (Mich.)  37. 

Where  an  agent's  authority  in  tbe  premises  is 
established  by  undisputed  testimony,  a  charge 
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antborisiniT  the  jury  to  find  that  the  prindpal 
ratified  the  agent's  action  is  not  error,  although 
there  is  no  evidence  justifying  the  same. — Ad- 
trim  Iron  Co.  y.  Anderson  (Mich.)  319. 

The  error  in  admitting  evidence  not  nsed  by 
the  party  introdncing  it  is  harmless.— Michigan 
Paper  Co.  t.  Kalamaioo  Valley  Electric  Co. 
(MMi.)  887. 

Error  in  admitting  certain  evidence  in  an 
action  for  loss  of  profits  from  the  sbattiog  down 
of  plaintiff's  mill  in  conaeqnence  of  defendant's 
negligence  held  harmlesa. — Midilgan  Paper  Co. 
V.  Kalamaioo  Valley  Electric  Oo.  (Mich.)  387. 

lu  an  action  for  injories  to  a  female  passen- 
ger, a  statement  by  hw  coansel  to  argument 
that  defendant's  expert  bad  taken  from  her 
wound  certain  pus  for  a  microscopical  examina- 
tion, to  discover  if  she  was  aifiicted  with  gon- 
onhea  or  syphilis.  Md  prejudicial  errors 
Kemey  t.  Detroit  United  By.  <Mich.)  420. 

A  question  asked  of  defendant's  foreman  on 
cross-examination,  whetber  it  was  not  common 
knowledge  that  defendant's  span  wires  were 
charged,  held  not  prejudicial  where  the  witness 
did  not  admit  rach  fact. — ^Warren  t.  City 
Electric  By.  Co.  (Mich.)  613. 

In  an  action  for  injuries  to  a  child,  the  ad- 
mission of  opinionn  of  witnesses  that  he  suf- 
fered great  pain  ^Id  not  snfficlently  prejudicial 
to  authorize  a  reversal. — Boehm  v.  City  of 
Detroit  (Mich.)  626. 

The  error  in  excluding  evidence  Held  harm* 
less  in  view  of  the  court's  withdrawal  of  the 
ruling,  and  expressly  granting  permission  to 
the  party  complaining  to  give  evidence  on  the 
subject— Howe  r.  Morey  (Mich.)  643. 

In  an  action  for  an  assault,  an  instruction  as 
to  Jnstiflcation,  there  being  no  claim  of  jnstid- 
cation  In  the  case,  held  not  reversible  error. — 
Gnlbertaon  v.  Hanson  (Minn.)  Z 

Where,  in  an  action  for  assault,  the  only  is- 
sue was  whether  defendant  struck  the  plain- 
tiff, an  Instruction  that,  if  defendant  struck  the 
plaintiff,  there  was  no  justifi(*ation.  held  harm- 
less.— Gulbertson  v.  Hanson  (Minn.)  2. 

In  an  action  on  an  Insurance  policy,  where 
the  defense  was  accord  and  satisfaction,  an 
ambiguous  statement  in  the  instnictiona  that 
there  had  been  a  settlpment  was  not  prejudicial 
to  defpndant. — Lake  Superior  Produce  &  Cold 
Storage  Co.  v.  Concordia  Fire  Ins.  Co.  (Minn.) 
560. 

Permitting  counsel  to  examine  witness  as 
to  a  written  Instrument  without  first  allow* 
ing  witness  to  examine  it  held  liarmless  error, 
where  the  trial  is  to  the  court,  and  the  evi- 
dence did  not  affect  the  result. — McDonald 
Bros.  V.  Campbell  &  Bergeson  (Minn.)  760. 

Where,  on  defendant's  motion  for  Judgment 
notwithstanding  the  verdict,  the  court  granted 
the  same,  but  dismissed  the  action,  plaintiffs 
were  not  prejudiced. — Weldi  t.  Northern  Pac 

R.  Co.  (Minn.)  894. 

An  inntruction  withdrawing  from  the  jury  en 
issue  of  fact  concerning  which  there  is  a  con- 
flict of  evidence  Is  reversible  ernw. — Hensel  r. 
Hoffman  (Neb.)  603. 

*The  use,  in  an  instruction,  of  the  phrase, 
"a  fair  preponderance  of  the  evidence,"  is 
not  to  be  commended,  but  is  not  prejudicially 
erroneous. — Link  v.  Campbell  (Net).)  9S&. 

It  was  not  reversible  error,  in  an  action 
against  a  city  for  personal  injuries,  to  state  in 
an  instruction  that  the  petition  alleged  that 
notice  of  such  injuries  had  been  given.-— City  of 
Lexington  v.  Fleharty  (Neb.)  1056. 

Reversible  error  cannot  be  predicated  on  the 
rejection  of  offers  to  iffove  facts  which  were 


establishetf  by  other  oncontmdicted  evMcnce.— 
Jackson  t.  Prior  HiU  Miu.  Co.  {6.  D.)  207. 

Admisdon  of  evidence  of  total  incapacity  un- 
der an  answer  sufficient  to  admit  evidence  of 
defendant's  weak  mind,  etc.,  held  not  to  neces- 
sitate an  amended  answer. — -Miller  v.  Tjexbof 
(8.  D.)  619. 

In  an  action  by  a  trustee  in  bankraptcy  h> 
recover  the  value  of  property  transferred  as  i 

K reference,  an  instruction  that  all  the  crediuin 
elonged  to  one  class  A«Id  not  prejndiciaL — 
Jackman  v.  Eau  Claire  Nat  Bank  (Wis.)  98. 

In  an  action  by  a  trustee  In  bankruptcy  to  re- 
cover the  value  of  property  transferrer  as  i 
preference  by  the  bankrupt,  held  not  reversiblr 
error  to  refuse  to  penult  certain  rmwi  rnimini 
tion.— -Jackmaa  T.lDan  Olalfe  Nat  Bank  (Wis^t 
9& 

I  IB.    SnbseqaaBt  Appeal*. 

*A  decision  on  a  former  appeal  held  the 
law  of  the  case  on  a  second  appeal,  if  the 
evidence  was  the  same. — Nelson  t.  Cbariei 
Betcher  Lumber  Co.  (Minn.)  833. 

*The  decision  on  a  former  appeal  is  the 
law  of  the  case  on  a  subsequent  appeal,  where 
the  evidence  is  substantially  the  same. — Bnndit 
V.  Graves-May  Co.  (Minn.)  1089. 

Where  a  case  has  been  reversed  and  remand- 
ed, with  instnictiona  to  submit  certain  Jasaea 
to  the  jury,  and  fa  tried  a  second  time,  the 
court,  on  second  appeal,  wiU  examine  the  cor- 
rectness of  the  instructions. — Morrill  v.  Mc- 
Neill (Neb.)  105. 

{ SO.  Determlaatfom  aad  diaporitiaaa  wt 
eavso. 

*The  Supreme  Court  has  jurisdiction  to  re- 
mand a  case  to  Xhe  trial  court  to  enable  ap- 
pellant to  renew  a  motion  for  new  trial  od 
the  ground  of  evidence  newly  discovered  since 
the  nling  of  the  return  in  the  Supreme  Contt 
— Kroning  v.  St  Paul  Gitf  By.  Co.  (Minn.) 
888. 

APPEARANCE. 

Special  appearance  to  object  to  irregularity  in 
service  oi  process,  see   Proceos,"  f  2. 

APPLIANCES. 

Liability  of  employer  for  defects,  aea  **llaster 

and  Servant,"  SS  4,  10. 

APPOINTMENT. 

Of  executor  or  administrator,  Me  "Bxecnton 

and  Administrators,"  I  1, 
Of  guardian,  see  "Guardian  and  Ward,"  {  1. 
Of  poUic  officers  in  general,  see  "Officers."  $  1. 
Of  sheriff  or  constable,  see  "Sheriffa  and  Cm>- 

stables,"  |  L 

APPRAISAL 

Of  loss  within  insurance  policy,  see  **Insur- 
ance,*'  I  & 

ARCHITECTS. 

Right  to  lien,  see  "Mechanics'  Liena,"  S  1. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  "Trial,"  I  3. 
In  criminal  prosecutions,  see  "Criminal  law,** 
I  8. 

ARMY  AND  NAVY. 

Act  providing  for  preference  *  of  solders  and 
sailors  in  civil  service  as  ctasa  leslslatiott,  ses 
"Constitutional  Law,"  |  6, 
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Digilized  by 


Google 


INDEX. 


U61 


Mudamua  to  oHDpel  appointment  of  un^iMmt 
for  office  claiming  preference  u  wldier  or 
sailor,  see  "Mandamos,"  |  2. 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment.** 

I  1*   On  oximlaAl  elimrn** 

A  <dty  charter  (Laws  1891,  p.  846.  c.  00. 
anbc.  6,  I  4)  held  not  to  authorize  arren  exe^ 
according  to  existing  law  as  regards  a  wamnt. 
— OunderKMi  T.  Stmebing  (WisJ  149. 

ARSON. 

Condact  of  trial,  see  "Criminal  Law,"  S  6. 
Documentarr  eridence,  see  "Criminal  Law/* 
11  3,  4. 

Indictment  fOr,  see  "Indictment  and  Informa- 
tion," i  3. 

Instructions  in  general,  see  "Criminal  Law," 
I  9. 

Privileged  commnnleations,  see  "Witnesaei^" 

Under  Pen.  Oode,  U  542,  543,  720.  the  bnni- 
ing  of  a  box  car  hetd  arson. — State  T.  Lintner 
(S.  D.)  205. 

Under  Rev.  St.  1898,  8  4400,  cl.  2,  where  de- 
fendant maliciouslj  and  willfully  set  fire  to  a 
building,  from  wtifcb  fire  was  communicated  to 
the  dwelling  hoose  of  another,  which  was  burn- 
ed, it  was  immaterial  that  malice  in  banUng  the 
latter  building  could  not  be  impated  to  defend- 
ant.—Colbert  7.  State  (Wis.)  01. 

An  indictment  for  arson  htld  to  state  an  of- 
feiue,  under  Rev.  St  189%  f  4400,  cl.  2.— Col- 
bert T.  State  (Wia.)  61. 

In  a  proeecution  for  arson,  instmctiona  Md 
objectionable  as  assuming  that  some  petaon  set 
the  fire.— Colbert  v.  State  (Wis.)  61. 

ASSAULT  AND  BATTERY. 

Argument  and  condact  ot  counsel  at  trial,  see 

'^Imlnal  Law,"  I  8. 
Assault  with  intent  to  Ull,  aee  '^Elomldde," 

Assault  with  intent  to  rape,  see  "Rape." 

Harmless  error  in  action  for  assault,  see  "Ap- 
peal and  Error,"  |  18. 

Joinder  of  cauee  of  action,  aee  "Action,"  1 1. 

Liability  of  street  railroad  for  assault  by 
d^uty  sheriff  in  carrying  out  request  of  con- 
ductor, see  "Master  and  Servant,"  fi  11. 

•  1.    CItU  llsblUtr. 

One  who  has  deliberately  decided  to  aasaolt 
another  cannot  show  in  mltlgatiw  of  the  as- 
■anlt  a  provocation  tberefor.— SfaoemiOter  t. 
Jackson  (Iowa)  503. 

*In  an  action  for  assault  and  battery,  com- 
mitted by  shooting  plaintiff,  certain  charge  held 
not  erroneous  as  against  defendant.— -Johnion 
T.  Mack  (Mich.)  305. 

A  declaration  in  trespass  vl  et  armis  Jueti- 
fles  proof  of  the  commiRsion  of  an  assault  by 
a  railway  conductor  wbile  preventing  a  person 
from  boarding  a  train. — Lindsay  t.  Wabash 
By.  Co.  (Mich.)  656. 

A  declaration  In  trespass  Iteld  not  to  an- 
thoriae  a  recovery  for  aggravation  of  plaintiff's 
mental  disorder. — ^Undaay  t.  Wabaah  By.  Co. 
(Mich.)  666. 

A  declaration  in  an  action  against  a  rail- 
way company  for  an  assault  committed  by  a 
conductor  Mtd  not  to  autborise  a  recovery  for 
ncgUsenca  of  tiie  conductor  In  failing  to  dla- 


eorer  ;^alntiff*a  mental  derangement— Und- 
aay  v.  Wabaah  By.  Co.  (Mich.)  666. 

In  an  action  for  assault,  evidence  of  plaln- 
tiCTs  subsequent  mental  condition  held  inad- 
missible.— Lindsay  v.  Wabash  By.  Co.  (Mich.) 
656. 

In  an  action  for  an  assault,  evidence  held  to 
suRtaln  verdict  for  plalntUE.— Gvlbertson  v. 
Hanson  (Minn.)  2. 

It  is  unnecessary  to  show,  in  an  action  for 
assault,  that  defendant  Intended  by  the  act 
complained  of  to  Injure  plaintiff. — Mohr  v.  Wll- 
iiama  (Minn.)  12. 

Where  plaintiff  employed  a  physician  to  oper- 
ate on  ber  right  ear,  and  when  under  the  influ- 
ence of  ansesthetics  he  operated  on  her  left  ear, 
if  the  operation  was  not  authorized  by  the  ex- 
press or  implied  consent  of  the  plaintiff,  it  con- 
stituted an  assault  and  battery. — Mohr  v.  Wil- 
liams (Minn.)  12. 

A  surgical  operati<m  by  a  i^ysldan  Is  unlaw- 
ful, where  performed  witiiout  the  express  or  im- 

f'lled  consent  of  the  patient — Mohr  v.  Williams 
Minn.)  12. 

Evidence  reviewed  and  held,  that  physician 
had  no  authority  to  perform  a  certain  opera- 
tion without  plaintiff's  consent  express  or  Im- 
plied.—Mohr  V.  Williams  (Minn.)  12. 

Where  plaintiff  had  consented  to  an  opera- 
tion on  her  right  ear,  and  when  under  the  in- 
fluence of  anaesthetics  the  surgeon  operated  on 
her  left  ear,  whether  there  was  an  implied  con- 
sent on  the  part  of  plaintiff  to  8u<^  operation 
was  a  Question  for  the  Jury. — Mohr  v.  Wil- 
liams (Minn.)  12. 

Evidence  held  Insufficient  to  authorise  a 
verdict  for  plaintiff  in  an  action  for  an  assault 
—Rector  v.  Anderson  (Minn.)  884. 

I  2.   Orlmlnml  xeapomslbtlltr. 

Under  Pen.  Code,  |1  311,  312,  the  burden  Is 
on  the  state,  in  case  a  battery  is  claimed  to 
have  been  justified  as  in  self-defenae,  to  show 
that  the  alleged  Justification  did  not  exist— 
State  V.  Schmidt  (8.  D.)  259. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  i  3. 

Of  damages,  see  "Damages,"  §  5. 

Of  expenses  of  public  improvements,  see 
"DraUis,"  i  2;  "Municipal  Corporations,"  t  8. 

Of  tax,  see  ^Taxation,"  H  1.  4. 

ASSIGNMENTS. 

Amendment  of  pleading  to  show  fraud  In,  see 
"Pleading,"  {  5. 

Ebtoppel  of  assignee  of  mortgage  to  enforce  it 
against  subsequent  mortgagee,  see  "Estop- 
pel." 8  1. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Frandulent  Con- 
veyances." * 

In  bankruptcy,  see  "Bankruptcy,"  I  1. 

Of  debt  subject  to  garnishment,  see  "Garnish- 
ment," i  2. 

Right  of  assignee  to  maintain  action  for  money 
paid,  see  "Money  Paid." 

Tran^fera  of  particular  tpectes  ttf  propertv, 
rights,  OT  inatrumenta. 

See  "Mortgages,"  U  2,  4. 
Corporate  shares,  see  "Corporations."  I  8. 
Xjeases,  see  "Landlord  and  Tenant"  I  2. 
Mortgage  of  deceased  partnei;  aee  "Partner- 
ship," I  4. 


Digitized  by 


11«2 


104  NORTHWB8TSBN  BBPOBTEB. 


Wamutt  for  money  paid  to  redeem  from  tax 
lale.  Me  "TVutToo,"  |  S. 

I  1.  Beqaleltee  and  Taildltn 

*Oir!ns  of  check  Aeld  equitable  assignment, 
pro  tanto.  of  deposit  in  bank. — Kubnes  T.  Cahill 

(Iowa)  1025. 

An  asnigDment  of  wages  to  be  earned  under 
an  eriating  contract  of  employment  for  a  defi- 
nite period  of  six  months  for  a  valuable  con- 
sideration, and  not  made  to  binder  creditors,  Is 
valid— Qulgley  v.  Welter  (Minn.)  236. 

An  assignment  of  a  chose  in  action  becomes 
effective  when  made,  and  transfers  the  title 
without  notice  or  acceptance  by  the  d^tor. — 
Quigley  v.  Welter  (Minn.)  236. 

I  S.   OpoMtloB  ud  effect. 

Aasignment  by  vendor  of  an  executory  con- 
tract for  the  sale  of  realty  to  secure  debt  vests 
in  assignee  a  lieu  on  the  vendor's  interest  to 
the  extent  of  the  debt,  not  exceeding  the  un- 
paid price. — Lamm  v.  Armstrong  (Minn.)  304. 

i  3.    Blchts  and  liabilities  of  parties. 

Priority  of  assignment  of  bank  deposit  by 
check  held  not  affected  by  recording  acta. — 
Kolines  v.  CahUl  (Iowa)  1(B6. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankraptcy." 

I  1.  Rlclits  and  remedies  of  eredltorai 

On  an  assignment  for  benefit  of  creditors,  a 
creditor  holding  collateral  security  is  entitled 
to  share  in  the  general  assets  in  the  same  pro- 
portion with  other  creditors,  without  any  deduc- 
tion because  of  the  collateral. — Corbett  t.  Joan- 
nes (Wis.)  09. 

An  agreement  for  the  compromise  of  the  lia- 
bilities of  an  insolvent  held  a  contract  in  writ- 
ing.—Corbett  V.  Joannes  (Wis.)  69. 

f  2.    Blclits  and  remedies  of  assisaor. 

An  aaaignee  for  the  benefit  of  creditors,  though 
having  no  greater  rights  than  the  assignor, 
ander  Rev.  Civ.  Code,  S  237S,  held  not  liable 
in  an  action  at  law  for  disposing  of  goods  sold 
to  the  buyer  under  a  contract  requiring  him 
to  hold  the  same  aa  security  for  the  parchase 
price.— Webber  t.  GonUln  (8.  D.)  676. 

ASSISTANCE.  WRIT  OF. 

Notice  to  redeem  from  tax  sale  as  condition 
precedent  to  issuance,  see  "Taxation,"  S  8. 

To  obtain  possession  of  mortgaged  property, 
see  "Mortsagee,"  f  7. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associationa";  **Oor- 

poratione,"  §  1. 
rEltle  of  statute,  see  "Statutes,"  |  2. 

ASSUMPSIT,  ACTION  OF. 

See  "Account  Stated";  "Money  Paid";  "Use 
and  Occupation":  "Work  and  Labor." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Berr- 
ant,"  H  6.  8,  9. 

ATTACHMENT. 

See  "Execution";  "GamishmenL" 
Exemptions,  see  "BxemptionB";  "Homestead." 


*  Poiat  aaaotated.  Bee  •rllalnu. 


Proceeding' by  aa  election  at  mnedy.  mb  "Elec- 

tion  of  Remedies.** 
Replevin  by  defendant  In  attaefamenl;  see 

"Keplevin,^'  fi  1. 

I  1>   Hatvre  and  crooada. 

Evidence  held  safficient  to  anthoriw  a  findioc 
that  grounds  of  attacliment  were  sBtnie  ao*! 
that  plaintiff  acted  without  reasonabto  belit^ 
to  the  contrary.— TqIIIb  t.  McClafy  (Imra)  5(t-'>. 

I  8>   Provertr  avbieet  to  attacksaat. 

An  heir's  interest  in  land  held  subject  to 
levy  nnder  an  attachment  as  against  a  pur- 
chaser.—Sheeby  V.  Scott  (Iowa)  1139. 

S  3.    Proeeedlaas  to  proeare. 

•Under  Code,  |  3878,  anbd.  8.  a  petitioD  for 
attachment  heM  msufficimt. — XSw  Nenhrios 
(Iowa)  830. 

*A  petition  for  an  attachment  luM  insuffi- 
cient, under  Code,  i  387S,  subd.  S.  —  Upp  r. 
Xeuhring  (Iowa)  350. 

S  4.    Proeeediacs  to  eapport  ov  oaforee. 

The  filing  of  the  affidavit  of  publication  of  th*' 
notice  of  attachmoit  required  by  Comp. 
I  10,672,  held  not  pzematar&  witbia  aactioc 
10,574.— Kurti  v.  Gartner  (Ifich.)  fi06. 

I  5.    UablUties  oa  boads  or  vmdortak* 

0>de,  1*^87,  does  not  authorise  an  attacb- 
ment  defendant  to  set  up  a  counterclaim  Ac- 
quired by  assignment  of  a  cause  of  action  for 
damages  resulting  to  another  by  reaeon  of  the 
attadiment  levy: — Morriaon  Go.  t.  Bimer- 
man  (Iowa)  279. 

8  6.  Wraac<nl  attaebaiemt. 

*Time  spent  in  preparing  to  defend  an  at- 
tachment suit  held  a  proper  element  ot  dsoi- 
agea  for  malicious  attaehnwntt — ^TnlUs  t.  Uv- 

(jlary  (Iowa)  505. 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel  aa  ground  for  continnann:. 

see  "Continuance." 
Allowance  of  attom^'a  fees  In  partitian,  se*- 

"Partition."  i  1. 
Allowance  of  counsel  fees  in  ^vbato  proceed- 
ings, see  "WUIs,"  i  3. 
Appointment  of  attorney  to  assist  in  crimisaJ 

prosecution,  see  "Criminal  Law,"  f  6. 
Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  |  3. 
Argumeat  and  conduct  ctf  connael  at  trial  ia 

criminal  prosecutions,  see  "(Mminal  lav." 

8  & 

Attorneys  in  foct,  see  "Principal  and  Agent." 
Champertona  agxeements.  Me  **Ohainpertj  and 

Maintenanca"^ 
Competency  of  witnesses  inproceedinga  on  claim 

for  legal  services,  see  "Witnesses,"  %  1. 
Counterclaim  in  action  against  attorney  tar 

fraud,  see  "Set-off  and  Gounterelaiin,*'  f  i. 
Effect  of  presence  of  coiimel  on  Tlew  oi  vreadae^ 

by  jury,  aee  "Trial,"  I  1. 
Employment  of  counsel  m  baatardy  pneeediBg. 

see  "Bastards,"  {  1. 
Misconduct  of  counsel  ground  for  new  trfaL  aee 

"^New  Trial,"  «  1,  2. 
Recovery  in  quantum  meruit  for  services  b? 

attorney,  see  "Work  and  Labor." 
Bight  to  bill  of  particulars  in  action  for  lega! 

services,  see  "Pleading,"  8  6. 
Setting  aside  judcment  for  misconduct  of  at- 
torney, see  "Judgment,"  8  4. 
Validity  of  contract  betwe«i  attorney,  cSect. 

and  detective,  see  "Contracts,"  |  1. 

8  1.  Tbe  oBee  of  attoracy. 

Attorneys  for  a  judgment  cr»litor'JbeM  HaK* 
to  a  mortgagee  for  payment  of  tlie  entiie  pa- 
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ceedB  of  a  Jadgment,  In  which  the  latter  -wka 
intereatcd.  to  their  client,  tn  disregard  of  a 
notice  not  to  do  ao. — ^BelaUe  t.  McGonnell 
<Mich.)  729. 

i  S.    Ihitlos  mmM.  lUblUtiM  of  attonor 
to  oliemt. 

Failure  of  an  attorney  to  pay  certain  inter- 
est, taxes,  and  insurance  on  mortgaged  land  be- 
longing to  his  client  as  he  bad  agreed  to  do  kcld 
not  to  render  him  liable  for  the  diffvence  be- 
tween the  selling  price  of  the  land  on  fore- 
closure and  its  reasonable  raliie.-~Dean  v.  Bad- 
ford  (Mich.)  320. 

ATTORNEY  GENERAL 

As  party  to  certiorari  proceeding,  In  action  by 
connty  board,  see  "Certiorari,"  |  2. 

JuriHdiction  of  aitpUeation  by  attorney  general 
for  writ  of  4Q0  warranto,  see  **ConrtSt  I  4. 

AUTHORITY. 

Of  ae^nt  see  "Principal  and  Agent,"  fif  2,  S. 
Of  broker,  see  "Brokers,**  |  1. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Pea«,"  1  1. 

AVOIDANCE. 

Pleading  matter  In  aT<ddance,  see  "Pleading," 
18. 

BAGGAGE 

Of  passenger,  see  "Oarriers,"  f  3. 

BAILMENT. 

See  "Banks  and  Banking,"  8  3;  "Carriers," 

8  1 ;  "Pledges." 
Embezzlement  or  larceny  by  bailee,  see  "Em- 

beolement" 

BANKRUPTCY, 

See  "Assignments  for  Benefit  of  Oreditors.** 
Amendment  of  pleading  to  show  violation  of 

Imokruptcy  act  in  assignment,  we  "Pleading." 

#  5. 

Harmless  error  In  action  by  trustee  In  bank- 
ruptcy, see  "Appeal  and  Error,"  8  18. 
Presentation  of   auestion   under   pleading  of 

{^reference  under  bankruptcy  act,  see  "Plead- 
ng."  8  8. 

I  1.   AeeicHment.    sdminlstvation,  and 
distiilintioii  of  bankrnpt's  estate. 

Whether  a  given  transaction  in  the  form  of 
a  reconlaUe  instrument  constitutes  a  prefer- 
ence, within  the  bankruptcy  act,  must  be  de- 
termined by  the  facts  existing  at  the  time  of 
its  execution, — Seager  v.  Lamm  (Minn.)  1. 

If  an  instniment  was  a  preference  when  ex- 
ecuted, it  may  be  avoided  by  petition  In  bank- 
ruptcy within  four  months  after  its  record; 
but,  if  it  was  not  originally  a  preference,  a  fail- 
ure to  record  it  until  the  maker  became  insol- 
vent does  not  make  it  one.— Seager  v.  Lamm 
(Minn.)  1. 

In  an  action  by  trustees  in  bankruptcy  to 
reach  funds  paid  oat  in  fraud  of  creditors,  the 
complaint  must  allege  that  the  assets  are  in- 
sufficient, and  that  the  creditors  at  the  com- 
mencement of  the  action  were  such  when  the 
fraudulent  transfer  took  place,  or.  if  subne- 
quent  creditors,  were  frandnlently  affected 
thereby. — Seager  T.  Armstrong  (Minn.)  479, 
4S0. 


A  trustee  in  bankruptcy  succoeds  to  bank- 
rupt's title  to  cboses  in  action,  subject  to  any 
defense  to  which  they  would  have  been  liable 
in  the  hands  of  the  latter. — Nebraska  M<^e 
Plow  Co.  V.  Blackburn  (Neb.)  178. 

A  trustee  in  bankruptcy,  acting  for  creditors, 
may  maintain  a  creditors'  bill  to  set  aside  a 
frandnlrat  conveyance,  without  reducing  the 
claims  of  the  creditors  to  judgment. — Shreck  v. 
Hanlon  (Neb.)  im. 

A.  party  who  borrowed  money  to  pay  for 
certain  real  estate  held  to  take  merely  an 
equitable  title,  sobjeot  to  a  lien  in  favor  of 
the  bolder  of  the  note,  and  his  trustee  in  bank- 
ruptcy occupies  no  more  advantageous  posi- 
tion.—Beer  T.  Wisner  (Neb.)  7S7. 

In  an  action  by  a  trustee  in  bankruptcy 
to  recover  certain  alleged  preferential  pay- 
ment of  a  bankrupt,  an  instruction  held  not 
objectionable.~-Hargreave8  Bros.  t.  Hackney 
(Neb.)  865. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  certain  pnmerty  as  an  illegal  prefer- 
ence, evidence  aela  to  sustain  judgment  for 
plaintiff. — Hargreavea  Bros.  v.  Hoclcney  (Neb.) 

8.55. 

Bankr.  Act  July  1.  1808.  c.  541,  9  67f,  30 
Stat.  565  [U.  S.  Comp.  St.  1901.  p.  3450],  pro- 
viding that  all  levies  and  liens  obtained  within 
four  months  prior  to  a  petition  in  bankruptcy 
shall  be  void,  applies  to  voluntary  as  well  as 
involuntary  bankruptcy. — Gardiner  t.  Boss  (B. 
D.)  220. 

Transfers  of  property  by  a  debtor  over  a 
year  before  the  bankruptcy  act  was  passed  can- 
not be  regarded  as  having  been  made  In  con- 
templation of  bankruptcy. — Gardner  v.  Haines 

(S.  T>.)  244. 

A  Judgment  improperly  Including  therein  an 
amount  sufficient  to  substantially  offset  an 
amount  improperly  deducted  therefrom  held  to 
do  substantial  justice  between  the  parties,  and 
not  to  be  disturbed. — Jackman  v.  Eau  Claire 
Nat.  Bank  (Wis.)  98. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  value  of  property  transferred  aa  a 
preference,  whether  defendant  bad  reasonable 
cause  to  believe  that  the  bankrupt  was  insol- 
vent at  the  time  of  the  transfer,  within  the 
meaning  of  the  bankrupt  act,  heid  a  question 
of  fnct. — Jackman  t.  Eau  Claire  Nat  Bank 
(Wis.)  9a 

In  an  action  by  a  trustee  in  bankruptcy  un- 
der Bankr.  Act  July  1,  1898,  c.  541,  S  60b,  30 
Stat.  502  [U.  S.  Comp.  St.  1901,  p.  344r>i,  to 
recover  the  value  of  property  transferred  as  a 
preference,  evidence  held  to  show  that  certain 
chattel  mortgages  were  executed  by  the  baofc- 
rupt  to  defendant  with  intent  to  give  the  lat- 
ter a  preference.— Jackman  t.  Eau  Claire  Nat, 
Bank  (Wis.)  9S. 

Under  Baukr.  Act  July  1,  18!>8,  c.  541,  §  60. 
subd.  *'b,"  30  Stat.  562  [U.  S.  Comp.  St.  1901. 
p.  3445],  the  complaint  in  an  action  by  a  trustee 
m  bankruptcy  to  recover  the  value  of  property 
of  a  bankrupt  transferred  as  a  preference  need 
not  allege  any  fact  showing  necessity  for  re- 
covering the  alleged  preference, — Jackman  T. 
Eau  Claire  Nat.  Bank  (Wis.)  98. 

Under  Bankr.  Act  July  1,  1898.  c.  541.  8  23, 
subd.  "b,"  30  SUt.  552  [U.  S.  Comp.  St.  1901. 
p.  3431],  prior  to  amendment  of  IWi  (Art 
Feb.  5,  1903.  c.  487,  S  8,  32  Stat.  708  [U.  S. 
Comp.  St.  Supp.  1903,  p.  413],  an  action  by 
a  trustee  in  bankniplcr  to  recover  the  vaJtip 
of  property  transferred  as  a  preference  held  not 
maintainable  in  a  ftfderal  court  without  defend- 
ant's consent. — Jackman  r.  Ban  Claire  Nat. 
Bank  (Wis.)  9a 
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Where  a  chattel  mortgagee  convais  the  mort- 
gaged  property  and  applies  the  proceeds  to  the 
payment  of  the  mortgage  debt,  mo  demand  ia 
necessary  before  action  by  the  tnutee  in  bank* 

rQptcy  of  the  mortgagor  to  recover  under  Bankr. 
Act  July  1.  1808.  c.  541,  1  60b,  30  SUt.  662 
[U.  8.  Comp.  St.  1901,  p.  3445],  the  value  of 
the  propnty  aa  transferred  as  a  preference. — 
Jaeknian  r.  Ean  Claire  Nat.  Bank  (Wis.)  98. 

In  aa  action  by  a  tmstee  In  bankruptcy  to 

recover  the  Talue  of  property  traiufeired  as  a 

preference,  the  act  of  carving  oat  an  Interest 
in  the  bankrupt's  property  and  transferring  it  by 
means  of  chattel  mortgages  and  the  enforcement 
thereof  lield  a  wrongful  coDTetsion  by  defend- 
ant to  that  extent. — Jackman  T.  Eatt  Claire 
Nat  Bank  (Wis.)  98. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  value  of  property  transferred  as  a 
preference,  the  complaint  held  properly  in  tro- 
ver.—Jackman  T.  Eau  Claire  Nat.  Bank  (Wis.) 
98. 

An  action  by  a  trustee  in  bankruptcr  to  re- 
cover the  value  of  property  transferred  by  the 
bankrupt  to  an  agent  as  a  preference  hela  not 
to  preclude  the  bringing  of  a  aimllar  action 
against  the  agent's  pnncipal. — Jackman  t.  Eau 
Claire  NaL  Bank  (Wis.)  98. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  the  value  of  property  transferred  as  a 
preference,  defendant  held  chargeable  with  no- 
tice of  such  facta  as  reasooable  inquiry,  in 
view  of  the  circumstaaces  respecting  the  debt- 
or's condition  which  were  brought  home  to  it, 
might  fairly  be  expected  to  diBcIose. — Jackman 
T.  Eau  Claire  Nat.  Bank  (Wla.)  98. 

The  giving  within  the  time  limited  ot  chattel 
mortgages  or  other  security  by  the  bankrupt 
to  a  creditor  to  secure  bis  claim  constitutes  a 
preference,  where  undue  advantage  over  other 
creditors  is  thereby  acquired.— ^TackinaD  t.  Dan 
Claire  Nat.  Bank  (Wis.)  88. 

Money  paid  to  a  bankrupt  by  mistake,  and 
by  him  turned  over  to  defendant,  Aeld  no  part 
of  the  bankrupt's  assets,  and  not  recoverable 
by  the  trustee. — Jackman  T.  Ean  Claire  Nat. 
Bank  (Wis.)  98. 

I  X.   Blchta.  remedlea,  mmd  dIaeliKrce  of 

baakniit. 

"Die  question  of  fraud  in  conveyances  made' 
prior  to  July  1,  1888,  could  not  be  determined 
In  the  hearing  of  an  application  by  a  bankrupt 
for  his  discharge. — Shreck  v.  Hanlon  (Neb.) 
163. 

Under  Bankr.  Act  July  1.  1898.  c.  641,  867f, 
30  Stat.  505  [U.  S.  Comp.  St.  1901.  p.  3^],  an 
order  isftued  in  supplemental  procMdlngs  leu 
than  four  mouths  before  the  filing  of  the  peti- 
tion, and  requiring  the  bankrupt  to  pay  a  cer- 
tain judgment,  held  to  have  been  rendered  void 
b^the  discharge. — Gardiner  t.  Roas  (S.  D.) 

Where,  after  an  order  in  supplemental  pro- 
ceediugti  reiiuiring  the  payment  of  a  judgment, 
it  wa!j  rendered  void  by  a  discharge  In  bank- 
ruptcy, the  debtor  was  entitled  to  move  to  set 
aside  the  order ;  liability  not  being  res  Judicata. 
— Gardiner  v.  Boss  (S.  D.)  220. 

BANKS  AND  BANKING. 

Admissions  as  to  bona  fide  character  ot  purchase 
of  iMnds  by  bank,  aee  "Evidence,"  |  6. 

Aasignmeot  of  deposit,  see  "Assignments,"  S  1. 

Bank  as  bona  fide  purchaser  of  municipal 
bonds,  see  "Municipal  Corporations,"  (  9. 

Defect  of  parties  in  action  against  stoddioiders 
of  bank,  see  "FartieB,"  |  2. 


Gbod  will  of  banking  eoiporatfoii. 

Will." 


-Good 


Judgment  In  mlt  to  enjoin  tranmctiott  of 
banking  business  as  bar  to  anotber  action, 

see  "Judgment,"  |  6. 

Taxation  of  bank  stock,  see  "Taxation,"  {  5. 

Validity  of  act  for  inspection  (tf  banks  is 
delegation  of  legislative  pownr.  Me  "Constitu- 
tional Law,"  f  2. 

I  1.    Control  and  renlation  im  t^vrntral. 

Laws  19U3,  p.  88,  c.  TO,  t  26,  ctxistrued  with 
section  2  (page  81),  held  not  uucoostitutiou]. 
as  conferring  a  special  privilege  on  inivate 
bankers. — State  v.  Stnible  (S.  D.)  465. 

*Tlie  L^IlAature,  In  the  exercise  of  its  police 
power,  may  authorize  an  administrative  officer 
to  adopt  a  reasonable  system  of  bank  iDspectioo 
and  reports.— State  t.  Stntble  (S.  D.)  4^. 

A  banlwr*8  report,  received  and  acted  on  by 
the  bank  examiner,  though  not  attested  by  two 
directors,  as  required  by  Laws  1903,  81,  c. 
79.  {  2,  held  sufficient  to  sustain  an  infonna- 
tion  for  rendering  a  false  report  —  State  r. 
Struble  (S.  D.)  4&. 

{  2.   BanUnc  eavpovatlons  and  assorfa- 
tlons. 

Comp.  Laws,  |  6144,  which  requires  receiv- 
ers of  state  DUiks  to  pay  over  all  moner 
collected  or  received  by  uem  to  the  Stale 
Treasurer,  is  not  ambiguous,  and  it  is  the  daty 
of  a  court  to  see  that  its  receiver  ccmplies 
with  such  provision. — Moore  v.  DonoTtn 
(Mich.)  665. 

Under  Const  art  18,  I  3,  stockholder  of  in- 
solvent South  Dakota  bank  held  individual!; 
liable  to  creditor  to  par  value  of  his  shares, 
notwithstanding  Civ.  Code,  i  864,  providiiiK 
that  stockholders  shall  be  liable  eonally  and 
ratably,  and  not  one  for  the  otiier. — Union  Nat 
Bank  t.  Haller  (8.  D.)  213. 

Creditor  of  insolvent  Bovth  Dakota  bank  M4 

entitled  to  proceed  against  one  or  more  stock- 
holders in  action  at  law^ — ^Uulon  Nat.  Bank  v. 
Halley  (S.  D.)  213. 

Under  Const,  art  18^  |  3,  creditor  of  insolvent 
South  Dakota  bank  held  entitled  to  sue  stock- 
holdo:  on  a  judgment  recovered  against  the 
bank.— Union  nat  Bank  t.  HaUey  (9.  D.)  213. 

i  3.  FuotloM  amd  deallnga. 

Notice  to  a  cashier  or  ivesident  of  a  bank 

purchasing  municipal  bonds  held  not  to  put  it 
on  inquiry  when  the  purchase  was  made  by  the 
officer  not  having  notice. — ^Thompson  v.  Village 
of  Mecosta  (Mich.)  694. 

*A  deposit  In  a  bank,  subject  to  check,  im- 
poses  on  the  bank,  in  the  absence  of  any  con- 
tract to  the  contrary,  the  duty  of  payiB|[ 
on  account  of  the  deposit  onb'  on  a  proper 
demand  therefor  by  check. — Koelser  t.  First 
Nat  Bank  (Wis.) 

*An  action  for  a  deposit  in  a  bank  subject 
to  check  held  barred  In  6  years  after  demand 
by  Bev.  St.  1898,  |  4222.  subd.  S,  and  Is  not 
affected  by  section  4226. — Koelzer  t.  First 
Nat  Bank  (Wis.)  838. 

Plaintiff's  agent  having  deposited  plaintitTf 
money  in  bank  to  his  own  credit,  plaintiff 
held  not  entitled  to  recover  from  the  bank  the 
proceeds  of  checks  drawn  by  the  agent. — Bojit 
V.  Northwestern  Nat  Bank  (Wis.)  917. 

Where  plaintifTs  money  was  deposited  hr 
his  broker  to  the  letter's  bank  account  to  the 
extent  of  $1,161.43,  and  the  lowest  balance  n> 
the  credit  of  the  account  prior  to  any  dq>oaEt 
by  interveners  was  $153.60,  soeh  sum  in  equity 
belonged  to  plaintiff. — ^Boyl*  r.  Notthwesten 
Nat.  Bank  (Wis.)  017. 
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BAR. 

•Ot  action  by  former  adjndlcatloiit  ne  "Jvdg- 

ment,"  |  6. 

Ot  action  by  limlUtlon,  we  "LtaniUtlon  of 
Actions,"  I  8. 

BASEBALL 

■Oontraet  of  enmloyment  u  plarer,  aee  "Master 
and  Servant.^  |  L 

BASTARDS. 

(  1.  Prooaediacs  udsr  bastardy  laws. 

Bastardy  proceeding  is  not  a  crimiaal  prose- 
cution, under  Comp.  Laws,  H  2666,  2561.  2669, 
precluding  the  complainant  from  employing 
prirate  counsel  to  assist  the  prosecutinK  attor- 
ney.— ^Harl^  T.  Ionia  Clrcnft  Judge  (MIcIl)  21. 

BATTERY. 

:8ee  "Assault  and  Batterr." 

BENEFICIAL  ASSOCIATIONS. 

Bnlldiog  or  loan  assodations,  aee  "Building  and 
IrfMu  Assodationa" 


Acceptance  of,  as  gnnmd  of  ertoppel, 
toppel."  I  1. 


M  "Bs- 


BENEFITS. 

IS  gnnmd  of  «■ 

BEQUESTS. 

See  "Wills." 

BIAS. 

Of  witneas,  see  "Witnesses,"  |  L 

BILL  OF  PARTICUURS. 

.See  "Pleading,"  1  6. 


BILLS  AND  NOTES. 

See  "Contracts,"  |  1. 

Autbenticatlon  of  signature,  see  "BTldence," 

i  s. 

-Comparison  of  handwriting  in  action  on  note, 

see  "Evidence,"  8  4. 
Election  of  remedies  oa,  see  "Electimi  of  Beme- 

dies." 

Examination  of  witnesses  in  action  on  note,  see 

"Wit^es9e^"  {  2. 
Qnaranty  of  payment,  see  "Quaranty,"  8  1. 
Notes  for  price  of  goods  sold,  see  "Sales,**  8  & 
Of  partners,  aee  'TartnerBhip,"  i  8. 
ifarol  or  eztrinrie  evidence,  see  "Erldence.** 

S  ». 

Belevancy  of  eTldcnce  as  to  valne  of  service  in 

payment  of  note,  see  "Evidence,"  9  8. 
Right  of  assignee  to  maintain  action  for  money 

paid,  see  "Money  Paid." 
Transfer   of   partnership   mortgage   note  as 

affecting  title  to  mortgage,  see  "^MortgageB," 

5  4. 

Validity  of  note  for  price  of  liquors  sold  with 
inteution  of  enabling  buyer  to  violate  liqaor 
laws,  see  "Intoxicating  Liquors,"  I  7. 

Village  warrants  as  negotiable  Instroments, 
see  "Mmicipal  Oorporations."  |  ft 

I  1.  Reavlsltes  maA  vaUdity. 

A  certam  instrument  Arid  a  sealed  Instm- 
menL — Oibeon  t.  Allen  (S.  D.)  275. 


I  S.   KacotlaliUitr  amd  teamster. 

*An  Instrument  wherry  tha  maker  promises 
to  pay  a  definite  sum,  with  excliange  and  col- 
lection diarges.  Is  not  a  promissOTy  note. — 
Smith  T.  First  State  Bank  (Minn.)  360. 

I  8.   Biskts  and  lUUUttes  m  ladovse- 
ment  «  teansfar. 

*The  indorsement  of  an  instrument  In  the 
form  of  a  note,  whereby  the  maker  promises  to 
pay  exchange  and  collection  charges,  does  not 
create  a  Uabililr  in  the  payee,  such  as  follows 
from  the  Indors>  ment  of  negotiable  paper. — 
Smith  T.  First  State  Bank  of  Tyler  (Mtnn.^  869. 

The  SBsignee  of  the  payee  of  a  note  after  ma- 
turity takes  it  subject  to  any  defense  in  the 
bauds  of  the  assignor. — ^Ifay  t.  First  Nat 
Bank  (Neb.)  184. 

{  4.  Aotlons. 

'Production  of  note  without  indorsement  by 
payee  named  therein  Md  sufficient  evidence  of 
ownership  in  payee.— -TulUs  t.  McCSary  (Iowa) 
fiOD. 

BLACKMAIL 

Subject  and  title  of  statute,  see  "Statutes."  |  2. 

BONA  FIDE  PURCHASERS. 

Admissions  as  evidence  as  to  good  faith,  see 

"Bvidsnce,"  |  5. 
Of  bin  of  achange  or  promissory  note,  see 

"Bills  and  Notes.**  |  3. 
Of  goods,  see  "Sales,"  S  6. 
Of  hnds,  see  "Vendor  and  Purchaser,"  S  6. 
Of  mortgage,  aee  "Mortgages,"  I  4. 
Of  munidpfd  bonds,  see  ''Municipal  Gorpo- 

rations,"  |  9. 

BONDS. 

As   security   for   payment   of  compensation 

awarded  for  taking  of  property,  see  "Eminent 

Domain,"  S  2. 
County  drainage  bonds,  see  "Cktuntiea."  S  3. 
Mandamus  to  compel  acceptance  of  liquor 

dealer's  bond,  aee  "Mandamos,"'  I  3. 
Municipal  bonds,  see  "Municipal  Corporations," 

S  9. 

Municipal  contractors*  bonds,  see  "Municipal 
Corporations."  {  3. 

Bonds  for  per/ormance  of  duties      trust  or 

offlce. 

See  "Guardian  and  Ward."  {  2. 
Liquor  dealers'  bonds,  see  "Intoxicating  Liq- 
uors," g  1. 

Bonds  in  Ufjal  proceediamB. 

See  "Appeal  and  Error,"  U  6^  7;  "Injunction," 
S  6;  "Replevin."  JB  3,  4,  6. 

Appeal  from  selectioo  of  official  county  news- 
paper, aee  "Counties,"  |  1. 

Appeals  in  Justice  courts,  sea  "Justices  of  the 
Peace,"  S  3. 

8  1.  Aetlons. 

A  bond  given  by  a  building  contractor  to 
the  owner  of  a  building  under  construction 
to  secure  the  performance  of  bis  contract  is  a 
private  instrument,  enforceable  only  for  the 
protection  of  the  owner,  and  cannot  be  en- 
forced for  the  benefit  of  a  materialman  having 
a  claim  against  the  contractor,  but  for  which 
neither  the  owner  nor  his  property  is  liable. 
— Herpolsheimor  t.  Hansell-Blcock  Go.  (Mich.) 

*It  is  essential  to  a  recovery  on  a  bond  to 
plead  a  breach  of  the  condition. — Lancaster 
County  T.  Fitzgerald  (Neb.)  876. 
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BOOKS. 

Of  aeeovnt  m  eridence,  lee  "Bridaice,'*  8  8. 

BOUNDARIES. 

i  1.  I>«Boription. 

Where  calls  for  bouudary  lines  are  irrecoDcila- 
bl;  iDCOQsIsteiit,  they  are  to  be  eWen  effect  in 
the  following  order:  (1)  Natural  objects;  (2) 
artificial  marks;  (3)  courses  and  distanceti. — 
Kleven  t.  Ounderson  {Minn.)  4. 

Under  the  evidence,  nurvej  following  the 
shores  of  the  lake  held  the  proper  boandary. — 
Kleven  v.  Qnndersoa  (Minu.)  4. 

Where  meander  corners  of  a  government  anr- 
vey  are  lost,  they  are  to  be  restored  in  accord- 
ance with  the  circular  of  the  United  Statea 
Land  Office  of  March  14,  1901. — Kleven  T. 
Quuderson  (Minn.)  4. 

I  S.    Evideaoe.  saoevtaluamt,  ud 
tabllaluaiemt. 

In  an  action  to  establish  a  dlspnted  boondarv 
tin&  andur  Oen.  Laws  1803,  p.  185,  c.  68, 
evidence  Arid  to  sustain  verdict  of  jury, — ^Kist- 
ner  v.  Beseke  (Mtnn.)  750. 


BREACH. 

Of  condition,  see  "Insorance,"  S  8- 
Of  contract,  see  "Contracts,"  |  4; 

I  4 ;  "Vendor  and  Purchaser,"  j  4. 
Of  wuran^,  see  "Soles,"  SI  8.  ^  & 


'Sales,' 


BRIBERY. 

Bev.  St  1898.  §  4475.  in  relation  to  bribery, 
held  to  include  the  taking  of  a  promise  to  re- 
ceive the  payment  of  money  in  the  future. — 
Schnti  V.  State  (WiM.)  90. 

On  a  prosecution  against  a  public  officer  for 
accepting  a  promise  to  pay  hun  money  under 
an  agreement  that  he  shotUd  Influence  the  let- 
ttug  of  a  public  contract,  held,  that  qnestion  of 
guut  was  one  for  the  jury.— Sehnti  v.  State 
(Wis.)  9a 

BRIDGES. 

As  obstructfon  of  navigable  stream,  see  "Naviga- 
ble Waters,"  |  1, 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Brror,"  |  9. 

BROKERS. 

See  "Principal  and  Agent" 

Evidence  of  damages  for  breach  of  contract 

appointing  broker,  see  "Damages,"  |  6. 
Insurance  brokers,  see  "Insurance,"  {  1. 
Title  to  money  of  principal  depoidtea  bj,  see 

"Banks  and  Banking,"  {8. 

I  1.    Employmemt  and  Mthorlty. 

A  contract  held  not  to  show  an  intent  that 
performance  take  place  elsewhere  than  the  place 
where  the  contract  was  made.'— Douglass  v. 
Paine  (Mich.)  781. 

Where  plaintiff,  who  lived  In  Michigan, 
directed  defendants  through  their  agent  in  that 
state  to  purchase  certain  stock,  which  order  de- 
fendants, living  and  transacting  business  in 
^Massachusetts,  executed  in  that  state,  the  con- 
tract was  made  in  Massachusetts. — Douglass 
V.  Paine  (Mich.)  781. 


A  real  estate  ^ent  enjoys  no  exemption  froo 
the  ordinate  rules  governing  the  relationship 
of  princimJ  and  agent— Kingsley  t.  Whwkr 
(Minn.)  !^ 

Dvidence  AeM  to  josti^  a  finding  tiiat  defesd- 
ants  were  the  agente  of  plaintiff  for  thf  ok 
of  land.— Kingsley  v.  Wheeler  (Minn.)  543. 

I  a.   Dntlaa  and  UablUtlee  to  prlselpsL 

Where,  after  an  agent  has  contracted  to  sfU 
land  to  a  third  person  at  an  advanced  prirr. 
he  purchases  the  land  himself  from  his  pricri- 
pal,  without  disclosing  the  contract  be  la  liaUe 
to  his  principal  in  damages. — Kingsl^  v. 
Wheeler  (Minn.)  543. 

An  owner  of  land  sold  by  his  agent  knowin; 
of  a  resale  by  the  vendee,  and  suspecting  hi* 
agent  of  a  wrongful  connivance  in  such  re- 
sale while  the  contract  is  still  executory.  Mi 
not  entitled  to  recover  damages  from  bi< 
agent  for  fraud. — ^Bartteson  t.  Vanderboff 
(Minn.)  820. 

I  3.  CoBspenaatloB  and  Uen. 

*Services  as  a  real  estate  broker  cannot  \* 
recovered  for  on  a  quantum  meruit — Rod  en- 
brock  V.  Oress  (Neb.)  758. 

In  an  action  by  a  broker  for  services,  a  tin-l- 
ing that  there  was  no  agreement  that  plaiutiS 
should  have  a  5  per  cent,  commiwon  Md  prop- 
er.— BuTdon      Briquelet  (Wis.)  83. 

Where  no  price  is  fixed  by  the  vendor,  bnt 
the  broker  produces  a  purchaser,  with  Trhoa 
the  vendor  deals  and  agrees  upon  a  price,  ibf 
l»t>ker  is  entitled  to  his  commissioss. — Bnrdon 
V.  Briquelet  (Wis.)  83. 

Deal  by  which  a  tenant  in  common  coureypd 
the  larger  part  of  his  premises  to  his  co-tenant 
retaining  a  small  tract  himself,  Arid  a  fnW. 
within  the  meaning  of  a  contract  by  the  fnr- 
mer,  employing  a  oroker  to  sell  the  premisei 
for  him.— Burdon  v.  Briquelet  (Wis.)  SS. 

A  real  estate  agent  who  had  arranged  to  re- 
ceive commission  from  a  prospective  purchaiwr 
Acid  not  entitled  to  the  commission  from  the 
principal.-~Ta88e  v.  Kindt  (Wis.)  703. 

I  4.    Afltl««a  t«r  eompensatlon. 

In  action  for  commission  for  sale  of  land  an- 
der  contract  with  defendant  plaintiff  hdd  not 
entitled  on  cross-examination  to  require  defpud- 
aut  to  answer  as  to  whether  note  in  settlraiest 
with  agent  had  been  paid. — Quale  v.  Haid  |S. 
D.)  215. 

In  an  action  for  broker's  commissions  for  tbe 
sale  of  land,  evidence  insnfficioit  to  e«- 

tablish  ^aintlff's  claim. — Dickinson  v.  Halm 

(S.  D.)  347. 

In  an  action  to  recover  tbe  reasonaUe  vsto* 
of  a  broker's  services  in  negotiating  a  sale  of 
real  estate,  the  question  of  the  vaioe  of  the 
services  was  one  of  fact  for  the  Jviy. — ^Burdon 
V.  Briquelet  (Wis.)  83. 

Whethwr  a  broker  was  the  procuring  cante  of 
a  sale  finally  accomplished  by  the  vendor,  who 
employed  the  broker  to  sell  Uke  premises,  htid, 
under  the  evidence,  a  question  for  the  joiy.— 
Burdon  v.  Briquelet  (Wis.)  83. 

BUILDING  AND  LOAN  ASSOCIATIONS 

Code,  8  1898,  in  relation  to  the  computation  od 
foreclosure  by  a  building  association  is  by  .V;!s 
27th  Gen.  Assem.  p.  32,  c.  48,  applicable  to  rflii- 
tracts  entered  into  prior  to  the  taking  effect  of 
the  Code. — Iowa  Gent  Balldlng  A  Loan  Ass's 
v.  Klock  (Iowa)  3S2. 

BUILDING  CONTRACTS. 

See  "Contracts,"  4, 
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Bond  to  Mcnie  performance  of,  see  "Bonds," 
Stipalated  demagei  for  breach,  we  "Damesee," 

i  2. 

BULK  STOCK  LAWS. 

Fraudulent  conveyances  witbiot  aee  "Fraudu- 
lent OanvciyaiiceB,"  1 1. 


BURGURY. 


%  1. 


OCeuM  and  MapoHaiblllty  ilieva- 

for. 

The  opening  of  a  closed  door,  and  entrants 
therein  for  the  purpose  of  larceny,  la  burglary. 
— State  V.  Brower  (Iowa)  284. 

S  S>   ProaeewUoB  and  pnBlahaaamt. 

An  indictment  charging  the  breaking  and  en- 
tering of  a  building  is  supported  by  proof  of 
breaking  and  entering  a  cellar. — State  v.  Brow- 
er (Iowa)  284. 

Where  a  larceny  baa  been  committed  by 
means  of  an  unlawful  breaking  and  entering, 
unexplained  possession  of  the  goods  stolen  Is 
sufficient  to  sustain  a  conviction  of  burglary. — 
State  T.  Brower  (Iowa)  284. 

CALENDARS. 

Computation  of  time,  see  "Time.** 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title." 

Cancellation  of  deed  for  Invalidity,  see  "Deeds," 

Kescission  of  contract,  see  "Contracts,"  8  8; 

"Sales,"  S  3;  "Vendor  and  Purchaser,"  S  3. 
Setting    aside    fraudulent    conveyanoeSt  see 

"Fraudulent  Conveyances,"  |  2. 

I   1.   PrDceadisKs  and  relief. 

♦An  unexplained  delay  of  7  years  before 
suing  to  set  aside  a  deed  held  uareasonable. 
— Spoonheim  r.  Spoonhelm  (N.  D.)  815. 

lb  a  suit  to  set  aside  a  transfer  of  real  and 
personal  property,  held,  that  the  trial  court's 
adjustment  of  the  equities  between  the  parties 
was  not  erroneous. — Krause  v.  Krause  (Wis.) 
76. 

A  judgment  held  to  have  disposed  of  an  issue 
as  to  the  right  to  possession  of  certain  personal 
property  as  between  plaintiffs  and  defendants, 
— Krause  t.  Krause  (Wis.)  70. 

CAPITAL 

Of  eoiporatons  In  general^  see  "Oorporations," 
I  3. 


CARNAL  KNOWLEDGE. 


See  "Bape." 


CARRIERS. 


Evidenx  of  damages  for  personal  Injuries,  see 
"Damages,"  S  5. 

Harmless  error  in  action  for  injuries  to  goods 
shipped,  see  "Appeal  and  Error,"  I  18. 

Harmless  error  fu  action  for  injuries  to  pas- 
senger, see  "Appeal  and  Error,"  {  IS. 

Injuries  to  baggage  of  married  woman,  see 

^Husband  and  Wife,"  8  3. 

Liiabili^  of  street  railroad  for  assault  by  deputy 
sheriff  in  carryng  out  request  of  conductor, 
see  "Master  and  Servant,"  |  11. 

Mandamus  to  compel  acceptance  of  packages, 
see  "Mandamus.'^  1  2. 


Opinion  evidence  In  action  for  Injuries  to  baf 

gage,  see  "Evidence,"  {  10. 
View  of  praniaes  by  Jury  in  action  againat,  see 

•Trlal,''^  II.  -^—^ 

f  1.    Oanrfaco  «f  soods. 

Oertaiu  evidence  tn  an  action  against  a  car- 
rier for  damages  to  goods  transported  by  it 
held  to  tend  to  show  that  the  goodf;  were  in  good 
condition  when  received  by  the  carrier. — Modern 
Match  Co.  V.  Baltimore  &  O.  R.  Co.  (Mich.)  19. 

In  an  action  against  a  carrier  tor  damages  to 
property  transported  by  it,  the  question  of  the 
carrier's  negligence  held  tor  the  jury. — Modem 
Match  Co.  V.  Baltimore  &  O.  R.  Co.  (Mich.)  19. 

In  an  action  against  a  railroad  company  tor 
injuries  to  a  car  load  of  fruit  by  failure  to 
properly  ice  the  same,  certain  instruction  was 
held  properly  given. — Naas  v.  Chicago,  B,  I. 
&  P.  By.  Co.  (Minn.)  717. 

S  S.   Carriage  of  pasamBors. 

Evidence  in  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  held  in- 
sufficient to  show  negligence. — Conroy  v.  De- 
troit United  Ry.  (Mich.)  319. 

*A  passenger  on  a  street  car  held  entitled  to 
assume  that  the  car  stopped  to  enable  him  to 
alight — Selby  v.  Detroit  Railway  (Mich.)  373. 

*Wbere  a  street  car  is  stopped  under  circum- 
stances justifying  a  passenger  in  believing  that 
he  is  invited  to  alight,  the  conductor  must  not 
start  the  car  while  passengers  are  alighting^— 
Selby  V.  Detroit  Railway  (Mich.)  376. 

*A  railroad  company  is  required  to  exercise 
only  reasonable  care  to  provide  a  safe  platform 
at  its  station.— McCormtek  r.  Detroit,  Q.  H.  & 
M.  By.  Co.  (Mich.)  390. 

*A  railway  condu<itor  held  justified  in  eject- 
ing a  passenger  from  a  train. — Lindsay  v. 
Wabash  Ry.  Co.  (Mich.)  658. 

A  father  held  entitled,  in  an  action  of  con- 
tract, to  recover  from  a  railroad  company  for 
articlee  cairied  aa  ba^age  for  the  use  of  an 
infant  child  for  whom  no  fare  Is  paid. — Withey 
T.  Fere  Marquette  R.  Go.  (Micb.)  TIS. 

In  an  action  by  a  passenger  againat  a  street 

railway,  defendant  held  only  to  furnish  suf- 
ficient proof  to  rebut  that  produced  by  plain- 
tiff as  to  the  negligence  charged. — ^Lincoln 
Traction  Co.  T.  Shepherd  (Neb.)  882. 

CASE  ON  APPEAL 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  f  8. 


CAUSE  OF  ACTION. 


See  "Action." 

CEMETERIES. 

Contract  for  erection  of  mausoleum,  see  "Con- 
tracts." SI  2,  4. 

CERTAINTY. 

Of  allegations  In  Indictment,  see  "Indictment 
and  Information,"  {  2. 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  S  8. 

Of  authentication  of  copies  of  lost  indictment, 

see  "Indictment  and  Information,"  6  1. 
Of  corporate  stock,  see  "Corporationa,"  |  8. 
Of  mutual  benefit  Insnrance^  aee  "Insurance,** 

S  10. 
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Of  reslstration  for  practice  of  medldne,  wa 

"Fhysiciaiui  and  Sorgeons." 
Of  trial  judge  aa  txi  exception  for  purpon  of 

review,  aaa  "Appeal  and  Brrw,"  i  8. 

CERTIORARI. 

I  1.  Mature  and  cronmda. 

Defeated  party,  in  proceedinga  under  Oom[>. 
Lawa  1897,  c.  272.  S6  9843-e8tfl,  providing  for 
the  securing  of  the  books  of  his  office  by  one 
elected  to  an  office.  Meld  not  mdtled  to  review 
the  adjudication  certiorari. — ^Mnrta  r.  Oarr 
(Mich.)  27. 

{  2.  ProoeediBcs  aad  detarmlsatloa. 

Under  Gomp.  Lawe,  S  10,498,  the  circuit 
court  commissioner  has  authoHt;  to  allow  a 
writ  of  certiorari  to  review  proceedings  of  a 
county  board  of  anpervisora  in  reference  to  the 
reconstruction  of  a  courthouse. — Attorney  Gen- 
eral V.  Board  of  Sup'rs  of  MontcaJm  County 
(Mich.)  792. 

A  proceeding  in  certiorari  for  die  review  of 
the  action  of  a  county  board  of  supervisors  In 
the  matter  of  the  reconstruction  of  a  courthouse 
is  properly  instituted  by  the  Attorney  General. 
— Attorney  General  v.  Board  Of  Aip'ra  of 
Montcalm  County  (Mieb.)  792. 

CHALLENGE 

T6Jiiror,M»**Jnry/*|8. 

CHAMPERTY  AND  MAINTENANCE 

A  contract  between  t  husband  and  an  at- 
torney and  a  detective,  reLating  to  the  pro- 
curement of  a  divorce  tqg  tiie  nnaband,  held 
champerbnuL — ^Batngrover  T.  Pettigiaw  (Iowa) 
901. 


CHANCERY. 


See  *'BquItT.** 


CHANGE  OF  VENUE 

Of  criminal  proeecutlona,  we  "Criminal  Law." 
1 1* 

CHARACTER. 
Of  ^roaeentrix  In  aeduetion,  see  "Seduction,'* 


ol 


wltneaB*  see  "WltneBBei,"  {  8. 

CHARGE 


To  jury  In  civil  actions,  see  "Trial."  I  6. 

To  Jury,  in  criminal  proeecntlons,  see  "Criminal 

CHARITIES. 

Taxatltm  of  diaritable  corporations^  see  "Tax- 
ation," i  2. 

CHARTER. 

Construction  of  city  charter  aa  to  lleoislng 

Slacea  of  amusement,  see  "Ttwatere  and 
bows." 

CHATTEL  MORTGAGES. 

Action  by  trustee  in  bankruptcy  for  conTendon 
of  proceeds  of  mortgaged  propcorty,  see 
"Bankruptcy,"  |  1. 


Onnpettaia  of  vitnaH  u  te  vmlidltr*  aw  *^t- 

nesaea."  i  1. 
Effect  of  proceedings  In  bankruptcy,  aes  **Bank' 

ruptcy,"^  i  1, 
Bight  of  tenant  to  mortgage  hia  intercat  in 
crops,  aee  "Landlord  and  Teoant,"  |  ti. 

I  1.   Reqiilaltaa  and  Talidltr. 

Acknowledgment  on  a  chattel  mortgage  idi 
at  least  prima  fade  evidence  of  delivery  of  copy 
to  mortgagor,  aa  required  far  Lawa  1807,  pi 
c  9^  H  1.  2^roM  V.  Van  WageiWD 

(S.  D.)  flOO. 

I  2.   Ooaatraetlam  asd  •peratloaa. 

'I^ien  of  purciiase-money  mortgage  ^en 
by  tenant  held  prior  to  the  landlord's  lies 
for  subsequently  accruing  renL — Arnold  t. 
Hewitt  aowa)  843. 

I  3.  Bedemptiom. 

A  mortgagor  in  a  chattel  mortgage  Md  not 
entitled  under  the  evidence  to  a  year  in  whit^ 
to  redeem  from  the  mortgage. — Farrell  t.  Das 
bury  (BdclL)  883.  ■ 

CHEAT. 

See  'Valse  Pietanaes";  "Fraud.* 

CHECKS. 

Aa  equitable  aaalgnmeDt  of  depo^  aea  "As- 
aignniqita,*'  |  1. 

CHILD. 

See  "Bastards";  "Guardian  and  Wacd**;  Par- 
ent and  Child." 
Injuries  to  children  by  operatum  of  railroad, 
.  aee  "Bailroada."  K  8,  6. 

CHOSE  IN  ACTION. 

^algnmnkt,  see  "Aasignmenta.'* 
Title  of  trustee  in  unkruptey  to 
bankmpt,  aaa  **Banknattcy,"  f  1. 

CHURCH. 

See  "Beliglotui  Sodetiaa.'* 

CITATION. 

See  "Proceaa.'* 

On  wwal,  aee  "Appeal  and  BncOT/*  i  & 

CITIES. 

See  ''Monlelpal  Oorporatlona.'' 

CITIZENS. 

B|ual  protoetlMi  of  laws. 


*OonBtItntioo«l 


Privilegea  and  loimnnltiaB,  aaa  "OonaCltstiona: 
Law7  t  6. 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquora,"  |  Q. 

CIVIL  RIGHTS. 

See  "Oonatltutiona]  Law,"  H  8.  B.  & 

CIVIL  SERVICE 

Act  providli^  for  preference  of  aoldlera  and 
aallora  In  civil  aervice  aa  clasa  luiBlatioo, 
see  "Constitutional  I*w,*'  I  fi. 
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CLAIM  AND  DELIVERY. 

See  "Beplevin." 

CLAIMS. 

Against  estate  assigned  for  creditors,  see  "Aa- 
signments  for  Benefit  of  Oreditoni**  I  L 

Antiost  estate  of  decedent,  see  "Bzecutors  and 
Administrators,"  S  4. 

Against  state,  see  "States,"  8  2. 

For  mechanic's  lien,  see  "Mechanics*  Liens," 

i  2. 

To  piopdrtjr  levied  w,  aee  "Execatlon."  1  8. 

CLERGYMEN. 

Privileged  commanlcation,  we  "Witnesses,**  |  1. 

CLERKS  OF  COURTS. 

AnOiority  of  depntr  to  aoc^  notice  of  appeal, 
we  "Appeal  and  BrTor,"  |  0. 

CLOUD  ON  TITLE. 

See  "Qntoting  Title." 

CLUBS. 

Termination  of  contract  of  baseball  dnb  with 
pkurer,  »ee  "Master  and  Serrant,"  1 1. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,**  |  9. 

COLLATERAL  ATTACK. 

On  appolntmoit  of  executor  or  administrator, 
see  ''Executors  and  Administrators,"  |  1. 

On  Judgment  for  sole  of  land  for  taxes,  see 
"Taxation,**  |  7. 

On  Bale  of  property  of  decedent,  see  "Hzecntors 
and  Administrators,"  (  5, 

COLLATERAL  SECURITY. 

See  "Pledgee." 

COLLATERAL  UNDERTAKING. 

See  'Traoda,  Statute  of,'*  1 1;  "Chiarantr." 

COLLECTION. 

Of  eetate  of  decedent,  see  "Executors  and  Ad- 
ministrators," S  2. 
Of  taxes,  see  "Taxation."  8  Q. 

COLLISION. 

Of  street  car  wltii  other  -  vehicle,  see  "Street 
Railroads,"  fi  1. 

Of  train  with  animal  or  vehicle,  see  "Rail- 
roads." }  4. 


COLOR  OF  TITLE. 

possession,  set 


To  sustain  adverse 
Possession." 


COMBINATIONS. 

See  "Ganspiracr** ;  "MonopoUes,"  1 1. 

COMITY. 

Between  courts,  see  "Courts,"  t  S, 


"Adverse 


COMMERCE. 

Carriage  of  goods  and  passengers,  see  "CarrleTS.** 

§  1.   Meue  Mid  imetIu»dB  of  renlatlon. 

•Rev.  GlT.  Code,  t|  88MSB.  prohibiting  for- 
eign corporations  fnun  transacting  budness  or 

suing  within  the  state  without  naving  com- 
plied with  certain  conditions,  held  not  an  inter- 
ference with  interstate  commerce. — Iowa  Falls 
Mfg.  Co.  V.  Farrar  (S.  D.)  449. 

The  interstate  commerce  clause  of  the  federal 
Constitution  held  not  contravened  by  Rev.  Pol. 
Code,  S9  2834,  2838,  2852,  making  it  an  offense 
for  a  traveling  salesman  to  take  orders  for  In- 
toxicating liouor  without  a  license! — State  t. 
Delamater  (S.  D.)  537. 

COMMISSIONERS. 

Jury  commiasiouers,  see  "Jvr,"  i  2. 

COMMISSIONS. 

Of  broker,  tee  "Brokers,"  i  8. 

COMMON  CARRIERS. 

See  "Oorrlen.'* 

COMMON  SCHOOLS. 

See  "SdKwIs  and  8ebo<d  Diitrieta,"  I  1. 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 
i  2. 

For  property  taken  for  public  use,  see  "Immi- 
nent Domain,"  |  2. 

For  services,  see  "Master  and  Servant,'*  |  2. 

For  support  of  insane  person,  see  "Insane 
Persons,"  J  1.  i™- 

Of  broker,  see  "Sndters,"  {  8. 

Of  officers  assisting  in  dissolntim  of  corpora- 
ti<m,  eee  "Gorporatioos,"  |  8. 

COMPETENCY. 

Of  evidence  In  dvil  actions,  see  '^IDvideDce,**  f  8. 
Of  evidence  lo  criminal  prosecution,  see  "Crimi- 
nal law,"  ii  3,  4. 
Of  experts  as  witnesses,  see  "IMdoicek'*  |  10. 
Of  Juror,  see  "Jury,"  {  8. 
Of  witnesses  in  general,  see  "mtnesses,"  8  1. 

COMPLAINT. 

In  criminal  prosecution,  see  "Criminal  Iaw,*' 

i  2;   "Indictment  and  Information." 
In  prosecution  for  extortion,  aee  "Extortion." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction"/  "Payment"; 
"Release.** 

Offer  of  settlement  as  waiver  of  limltatlcni  in 
iusuranre  policy,  see  "Insurance,"  |  9. 

Of  liabilities  of  insolvent,  see  "Assignments  for 
Benefit  of  Creditors,"  jf  1. 

Payment  to  intervener  by  his  mother  of  a  por- 
tion of  a  fund  derived  in  part  from  intervener's 
earnings,  held  not  to  constitute  a  settiement  of 
his  interest  In  the  fund.— Jacobs  v.  Jacobs 
(Iowa)  489. 

Settlement  of  controversy,  arising  out  of  the 
Howage  of  surface  watw  between  plaintiff 
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and  another,  held  not  binding,  as  between  plain- 
^  and  defendant. — O'Connor  t.  Hogan  (Ml<^) 

COMPUTATION. 

Of  period  of  limitation,       "Limitation  of  Ae- 

tiona,"  12. 
Of  time,  aee  "nme." 

CONCURRENT  JURISDICTION. 

Of  conrti,  we  "Oonrti,"  1  & 

CONDEMNATION. 

Taking  propertf  for  pablle  vie,  see  **Bmlnent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,'*  {  9. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  "Biczvin.'* 

In  contract  of  sale,  see  "Sales,"  |  6. 

In  contracts,  see  "Contracts,"  |  2. 

In  deeds,  see  "Deeds,"  |  2. 

In  insurance  policies,  see  "Insarance,'*  H  8,  10. 

In  wills,  see  ^'Wills,"  %  4. 

Precedent  to  action  bj  trustee  In  bankruptcy, 

see  "Bankruptcy,"  { 1. 
Precedent  to  action  for  adultery,  see  "Adoltezy." 

CONDONATION. 

Of  offense  a«  affecting  right  Co  diT<wee,  see 
"DiToree,"  |  Z 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Iiaw,** 
§  4. 

As  proof  of  larceny,  see  "Larceny,"  1. 
PleadiiK  by  way  of  confession  and  aT(ridanee» 
see  ^eading/^  |  & 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commnnlcatknis,  aee  ''WltneMea,'* 

CONFLICT  OF  LAWS. 

Conflicting  Jnrisdictlim  of  eoiuti,  aee  '^Oonrti,*' 

{  5, 

Construction  of  contracta,  see  "Contracts,**  |  2. 
Bights  in  immoraUe  property,  see  "Proper^." 

CONSIDERATION. 

For  sale,  see  "Sales,"  $  1. 

Of  contract,  see  "Contracts,"  {  1. 

CONSOLIDATION. 

Of  actions,  aee  "Action,"  |  1. 

CONSPIRACY. 

Combinations  to  mMioiMliie  trade,  see  "Mo- 
nopolies," S  1. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  If  8,  4. 

I  1.  CMtU  llabUltT. 

*Conspirat(HTs  conspiring  to  dq>riTe  a  father 
of  the  cutody  of  liia  minor  daughter  Aeld  lia- 


ble  for  injuries  naturally  flowing  from  carry- 
ing out  their  designs. — Shoemaker  T.  Jackson 
(Iowa)  003. 

ETldence  Md  to  warrant  a  finding  of  a  con- 
spiracy to  deprive  a  father  of  toe  custody 
of  his  minor  daughter,  making  each  conspir- 
ator liable  for  the  injuries  sostaiDed. — Shoe- 
maker V.  Jackson  (Iowa)  603. 

t  2.   Criminal  respoiulbUltr. 

Under  Code,  §  5059,  a  conspiracy  to  injore  the 
property  rights  of  another  is  ponishable,  though 
the  overt  acts  were  omimlttea  in  another  state. 
— State  Y.  LoMT  (Iowa)  837. 

In  a  prosecution  for  conspiracy  to  dieat  bj 
false  pretenses^  an  instruction  as  to  the  de- 
ments of  the  crime  of  cheating  by  false  pretenses 
held  erroneous. — State  v.  Loser  (Iowa)  337. 

In  a  proeecDtion  for  conspiracy  to  dieat  by 
false  pretenses,  defendants  mU  entitled  to  a 
certain  instruction. — State  T.  Losw  (Iowa)  33T. 

la  a  proeecotlon  for  conspiracy  to  cheat  by 
false  pretenses,  that  the  overt  act  proven  was 
a  larceny  did  not  require  an  acqaittal ;  the  oven 
act  being  merely  evldwoe  of  intest^ — Statt  v. 
Loser  (Iowa)  337. 

In  an  indictment  tar  conqpiracr  under  Ood& 
I  6058,  it  is  not  necessary  tiiat  tiie  overt  acts  be 
charged  with  tins  same  paiticalari^  as  if  th^ 
were  the  basis  of  the  charge. — State  t.  IxMer 

(Iowa)  837. 

One  indicted  for  conspiracy  to  cheat  by  Cabe 
pretenses  cannot  be  convicted  of  conapiracj  to 
commit  laroeny.-^State  v.  Loser  (Iowa)  3ST. 

CONSTABLES. 

See  "fflierUb  and  GonstaUes." 

CONSTITUTIONAL  LAW. 

Prorations  rOaUng  to  porUeuIor  tvbf^ctM. 

See  "Banks  and  Banking,"  K  1.  2;  "Drains," 
I  1 ;  "Elections,"  S  1 ;  "Eminent  Domain," 
I  1;  "Jury,"  ft  1;  "Records*;  rCucatiaa.- 

Eoactment  and  validity  of  statutes,  see  **Stat- 
utes,"  f  1. 

Jurisdiction  of  action  to  construe  will,  see 

"Wills,"  S  4. 
Limitation  of  municipal  indebtedness^  see  **lCn- 

nicipal  Corporations,"  S  8' 
Redemption  from  tas  sale,  see  "Taxationj"  }  8. 
Sale  of  land  for  taies,  see  "Taxation,"  fi  7. 
Sub^ts  and  titles  of  statutes,  see  ''Statates," 

Terms  of  court,  see  "Courts,"  I  1. 
Terms  of  officM^,  see  "Officers,'^  1 1. 
Title  of  city  ordinance,  see  "Mtmlcipal  Oorpora- 
tions,"  {  1. 

I  1.   Gonstrnotion,  oporatloa,  asd 

f  oroeaient  of  eonstttmnmual  pr*- 
Tisioaa. 

The  Supreme  Court  will  not  discuss  or  dedde 
constitutional  questions,  except  on  the  fallesi 
argument — Iowa  Cent  Bulldmg  &  Loaii  Ass'a 
V.  Elock  (Iowa)  352. 

*C:!oQBt.  art  11.  i  3,  i»'escrlblng  the  limit  of 
municipal  indebtedness,  Md  self-executing.— 
X.  W.  Halsey  &  Go.  t.  Olty  of  BeUe  Plaioe 

(Iowa)  494: 

*Word8  of  the  Constitntion  are  to  be  con- 
strued in  their  ordinary  meaning,  in  the  tight  of 
conditions  existing  at  the  time  the  Constitn- 
tion was  adopted.— N.  W.  Habey  ft  Go.  v. 
City  of  Belle  Plalne  (Iowa)  494. 

The  constitutionality  of  the  law  orsanidng 
the  State  Agricultoru  Society  Is  not  ugm  to 
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attack  in  a  private  action  for  damages. — ^Be^ 
man  t.  Cosgrove  (Mion.)  534. 

Courts  will  give  weighty  coueideration  to  the 
legislatiTe  cotwtraction  of  the  CoostitutloB  as 
to  sabjecta  of  a  political  natiure,  nnlesB  dearly 
miwairanted.— State  t.  Oaluaha  (Neb.)  197. 

PrOTiidoBs  ill  the  schedule  of  the  Constitution 
are  to  be  construed  in  the  ordinary  meaning  of 
the  words.*— State     Oalosha  (Neb.)  197. 

S  S*  ]>Istrl%atl*n  ot  soTenmeBtel  pow- 
er* sad  fiwotloas. 

That  a  statute  confers  powers  or  imposes 
duties  on  a  judicial  or  executive  officer  which 
are  not  strict];  judicial  or  executive,  or  which 
are  of  a  mixed  character,  does  not  render  the 
Rtatute  void,  as  within  the  prohibition  of  Const 
art.  3,  i  1.— State  v.  Bates  (Minn.)  709. 

Gen.  Laws  1906,  p.  626,  c.  846,  prohibiting  the 
sale  of  Uqaors,  and  oroviding  for  the  granting 
of  licenses  for  the  sale  of  spirituous  liquors,  is 
not  unconstitutional  as  violating  Const,  art.  8, 
S  1,  relating  to  the  exercise  of  govemmental 
f  onctions. — State      Bates  (Minn.)  709. 

Laws  1908,  p.  81,  c.  79,  providing  for  the  in- 
spection of  banks  b^  the  public  examiner,  held 
not  invalid  as  constituting  a  delegation  of  legik- 
lative  power  to  such  officer. — State  v.  Strnble 
(S.  D.)  465. 

I  3.   PersoBal,  fdTll,  and  poUttral  rlsbts. 

Code,  f  2071,  declaring  contracts  restricting 
railroad's  UabiUty  for  injories  Illegal,  held  not 
an  unconstitutional  restriction  of  the  right 
of  contract — Mnmford  t.  (Jhicago,  B.  X.  & 
P.  By.  Co.  aowa)  1185. 

8  4.   Vested  rlcKts. 

Pub.  Acts  1905,  No.  15,  amending  (3omp. 
T..aws  1897,  %  562,  relative  to  dismissal  of  ap- 
peal tor  noiQMrment  ot  r^ister's  fee,  so  as  to 
provide  for  a  reinstatement  of  the  appeal  on 
terms,  held  unconstitutional  as  to  appMls  dis- 
missed before  its  passage. — ^Lobrstorfbr  t. 
Lohrstorfer  (Mich.)  142. 

I  5.    Prlvllescs  or  ImmvaltlsB,  mnA  olass 
legislation. 

The  act  of  the  Thirtieth  General  Assembly 
(Laws  1904,  p.  8,  c.  9),  ^viding  that  honor- 
ably discharged  aoidiers  and  sailors  of  the 
Cfivil  War  shall  be  entitled  to  preference  in 
appointment,  employment,  and  promotion  In 
public  service  over  others  of  equal  onaUfica- 
tions,  held  not  violative  of  articie  i  of  die 
state  Constitution. — Shaw  v.  CSty  Council  of 
Marshalltovni  (Iowa)  1121. 

The  act  of  the  Thirtieth  General  Assembly, 
providing  for  preference  of  honorably  dis- 
charged soldiers,  sailors,  and  marines  of  the 
Givii  War,  in  appointment,  employment,  and 
promotion  in  public  service  over  others  of 
equal  qualifications,  held  not  violative  of  the 
fourteenth  amendment  to  the  federal  Cou- 
Btitution.— Shaw  v.  City  Council  of  Marshall- 
town  (Iowa)  1121. 

i  6.   Eanal  proteetlon  of  laws. 

Acts  30th  Gen.  Assem.  p.  68,  c.  6iS,  9  27,  re- 
lating to  the  drainage  of  lands,  held  not  to  vio- 
late Const.  U.  S.  Amend.  14. — Sisson  t.  Board 
of  Sap'rs  ot  Bnena  Vista  County  (Iowa)  454. 

f  7.    Dim  vroees*  of  law. 

Laws  1893,  p.  56,  c.  36.  8  1.  re-enacted  as 
Rev.  Civ.  Code,  S  1315,  requiring  conditional 
sales  to  be  recorded,  field  not  miconatitutional 
as  a  deprivation  of  property  without  due  pro- 
cess of  law. — ^Pringle  v.  Canfield  (S.  D.)  22S. 

CONTEMPT. 

Disobsdienoe  of  order  or  subptma  In  sopple- 
moitary  piooeedlngs,  sse  "Bxecutimi,"  (  £ 


Of  deetlon. 


CONTEST. 

M  "Saeetions,"  |  X 

CONTINUANCE. 


In  criminal  progeentlon,  see  '^minal  Lav,** 
i  s. 

*RefuBal  of  continuance  for  absence  of  as- 
sociate counsel  held  not  error. — Wheaton  t. 
Liverpool  &  London  St.  Globe  Ins.  Co.  (8.  D.) 
850.  V  ' 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
'^Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellatlm  of  Instrummts." 

Effect  of  breach  of  contract  deposited  in  es- 
crow, see  "Escrows." 

Estoppel  of  purchaser  of  standing  timber  to 
dray  abandonment  Of  contract,  see  "Bstoppel,'* 

Evidence  of  damages  in  acti<»i  for  bmcb,  see 
"Damages,"  (  6. 

Liability  of  principal  on  nnanthorized  con- 
tracts of  agent,  see  "Principal  and  Agent,** 
>  8. 

Liquidated  damages  or  penalties,  sse  "Dam- 
ages," 8  2. 

Operation  and  efftet  of  champerty,  "Cham- 
perty and  Maintenance." 

Opinion  evidence  as  to  construction,  see  "Evi- 
dence," 8  10. 

Parol  or  extrinsic  evidence  see  "Evidence,"  8  9. 

Specific  perfMmance,  sea  "Spedfie  Perform- 
ance." 

ContractB  q^portteular  classes  parties. 

See 'brokers,"  il;  "Counties,"  |  2 ;  "Husband 
and  Wife,"  8  2;  "Master  and  Servant,"  8  8: 
'^Municipal  Corporations,"  IS  2,  8 ;  "^fiwras,"* 

Irrigation  district,  see  "Waters  and  Watw 
Courses,"  8  4. 

School  teachers,  see  "Schools  and  School  Dis- 
tricts." I  1. 

Contracts  relating  to  parttcular  attlijects. 

See  "Intoxicating  Liquors,"  8  7;  "Party  Walls"; 
"Patents,"  §  1. 

Carriage  of  baggage  of  married  woman,  see 
"Husband  and  Wife,"  8  8. 

Combinations  in  restraint  of  trad^  see  "Mo- 
nopolies," I  1. 

For  limitation  ot  liability  of  master  for  injories 
to  servant,  see  "Master  and  Servant,"  S_3. 

Survey  of  canal  route,  see  "Waters  and  Water 
Courses,"  S  4. 

Parttcular  elaaseM  of  express  eontraaU. 

See  "Bills  and  Notes"  r  "Bonds" ;  "CSovenants" ; 
"Exchange  of  Property";  "Guaranty";  "In- 
surance" ;  "Landlord  and  Tenant" ;  "Master 
and  Servant" ;  "Partnership" ;  ''Principal 
and  Agenf';'  "Sales." 

Compromise  M  liabilities  of  Insolvent,  see  "As- 
signments for  Benefit  of  Creditors,"  S  1. 

Employment,  see  "Master  and  Servant" 

Mutual  benefit  insurance,  see  "Insurance,"  |  10. 

Sales  of  realty,  see  "Vendor  and  Purchaser." 

Separation  agreements,  see  "Husband  and 
Wife,"  8  4. 

Particular  cUusesqfinvpUed  contracts. 

See  "Account  Stated":  "Money  Paid";  "Use 
and  Occupation" ;  "Wwk  and  Labor.** 

Particular  modes  of  discltarging  coniraets. 

See  "Accord  and  Satisfaction":  "Compromise 
and  Settlement";  'Tayment";  "Release." 


*  Vobkt  autttoted.  ftee  syllabms. 
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1<H  NORTHWESTBBN  BEPOKTE& 


I  1.  Rcqafcltea  mnA  vaUdlty. 

A  contract  between  a  hasbaad  and  an  at- 
torney and  a  detective,  relatioc  to  the  pro- 
curement of  a  divorce  for  the  liwiband,  held 
Toid.— Bamgrover  v,  Pettigrew  (Iowa)  904. 

*An  agreement  hy  tbe  payee  of  a  note  to  can- 
eel  the  Bame  at  HIb  death  by  wUl,  upon  the 
regular  payment  of  interest  by  the  maker,  waa 
without  coniideratlon  and  Toid. — Trombly  t. 
Kleny  (Mich.)  419. 

Acta  of  a  mortgagee  held  to  conatltate  a 
tofflcieat  couBideratjon  for  the  owner's  agree- 
ment to  pay  a  portion  of  the  amount  received 
from  a  Judgment  to  be  recovered  on  an  in- 
snrance  policy  payable  to  the  mort^ane  as 
hia  iDtereBt  might  appear. — Beistle  v.  MeCon- 
neU  (Mich.)  m 

Parties  to  contract  may  provide  for  its  an- 
nulment, either  by  a  subsequent  valid  agree- 
ment or  by  incorporating  provieions  to  that  end. 
— Schwab  V.  Baremore  (^inn.)  10. 

*A  written  contract,  signed  by  both  parties, 
appointing  plaintifb  excluBive  agents  for  a  de- 
finite term  to  sell  defendant'a  pack  of  fish  at 
an  agreed  commiseion,  held  not  invalid  for 
want  of  matuality. — Emerson  v.  Pacific  (Toast 
&  Korway  Packing  Co.  (Minn.)  S7S. 

*A  party  who  signed  and  delivered  an  in- 
Btmment  held  bound,  although  it  was  not  exe- 
cuted by  all  the  parties  for  whose  signatures 
it  was  prepared.— -Naylor  v.  Stene  (Minn.)  685. 

A  complaint  for  breach  of  contract  held  to 
state  a  canae  of  action. — Wamm  Bros.  Go. 
V.  King  (Minn.)  816. 

Where  cme  is  induced  by  false  statMuenta 
to  sign  a  contract,  he  may  defend  on  tbe 

rnnd  of  fraud,  though  negligent  In  signing 
-Eggleston    v.    Advance    Thresher  Co. 
(Minn!)  891. 

*The  possession  of  a  written  contract  is 
prima  fade  evidence  of  its  delivery;  but  the 
pnsnmptlon  4rf  delivery  arising  from  such  po»- 
HSBioo  may  be  explained  or  rebutted  by  oral 
evidMLCe.— Dodd  v.  Kemnitz  (Neb.)  1069. 

*A  person  using  a  steam  thresher  without 
complying  with  Rev.  Pol.  Code,  I  3145,  held 
not  entitled  to  recover  for  threshing  another's 
grain.— Johnson  v.  Berry  (8.  D.)  1114. 

I  S.   OoBStrnetlom  mmA  spsratioii. 

Ad  agreement  by  a  corporation  maintaining 
a  toll  road  to  refund  tbe  toll  paid  on  Judgment 
of  ouster  being  afSrmed  construed,  and  held 
to  refer  to  the  final  judgment  in  the  proceed- 
ings to  ouHt  it  of  its  franchise. — Ver  Duyn 
T.  Detroit  &  S.  Plank  Road  Co.  (Mich.)  612. 

*Wbere  the  testimony  in  reference  to  tbe 
terms  of  an  oral  contract  is  not  in  conflict,  in- 
terpretation of  the  contract  is  for  the  court — 
Douglass  V.  Paine  (Mich.)  781. 

*A  contract  is  to  be  interpreted  according  to 
tbe  law  of  the  place  where  made,  nnless  by 
terms  of  tbe  ccmtract  it  appears  that  it  waa  to 
be  executed  in  another  country.— Donglass 
Paine  (Mich.)  781. 

Plaintiff  held  not  to  have  waived  the  conditions 
on  which  he  sent  a  check,  so  as  to  prevent  his 
recovering  the  amount  of  it,  defendant  having 
used  it. — (JoodKpeed  t.  United  Shoe  Machinery 
Co.  (Mich.)  082. 

The  sole  ofllce  of  the  rales  of  judicial  con- 
struction is  to  ascertain  and  declare  the  la- 
teut  of  the  parties,  and  the  various  provisions 
of  the  wntJng,  if  inconsistent,  are  made 
to  harmonise  In  a  consistrat  agreement  in 
consonance  with  anch  intent— ^tecnrity  Tmst 
Co.  T.  Joestlng  (Minn.)  880. 


Where  persons  base  ibtSr  dalm  on  ■  tiirec- 
aided  contract  they  cannot  avail  tbemselvei 
of  those  terms  wfaidt  are  favorable  and 
ject  tiKue  ^ch  «r*  wiannis.— Betr  t.  Wlsner 

(Neb.)  757. 

*Where  parties  to  a  contract  lum,  with 

knowledge  of  its  terms,  given  It  a  particular 
construction,  such  construction  will  generally 
be  adopted  by  the  courts. — Fiscns  v.  Wilaoo 
(Neb.)  866. 

*In  the  determinatlmi  of  It  contract,  it  nboald 
be  coDStmed  in  the  light  of  snrranndinc  di- 
cumstances.— FIscus  r.  Wilson  (Neb.)  856. 

PlaintifEs,  having  contracted  to  furnish  and 
deliver  certain  stone  for  mausoleum,  held  liable 
to  a  deduction  for  the  reasonable  cost  of  repair- 
ing two  vases.  Included  in  the  contract  broken 
in  transit  before  delivenr. — idon  v.  MUwankee 
Monument  Co.  (Wis.)  lOlZ. 

I  3.   ReaelsslsK  and  »bmad<m»emt. 

An  agreement  setting  forth  an  aoconntiniE. 
and  providing  that  the  settlement  and  division  of 
propertv  ahali  be  a  complete  settlement  of  all  ac- 
counts between  tbe  parties,  except  crops  raised 
ip  the  year  1903,  held  an  entire  contract  "O  that 
a  refusal  of  performanoe  by  one  par^  gave  the 
other  tbe  right  to  rescind. — ^Benson  v.  Larson 
(Minn.)  307. 

S  4.    Perf  ormaiuie  or  breaek. 

*In  an  action  for  damages  for  failure  to  bore 
for  plaintiff  a  well  of  the  diameter  required  by 
the  contract  sn  Instmctlai  on  substantial  pv 
formance  held  erroneous.— Connor  t.  Tnvo 
aowa)  333. 

*Where  a  consulting  engineer  Is  mfl.de  final 
arbiter  In  a  building  ouitract  his  certificate 
h«td  conclusive. — ^Robertson  t.  Tillage  of  Grand 
Rapids  (Minn.)  71IS. 

A  party  cannot  recover  for  breadi  of  the  con- 
tract where  the  failure  to  comply  with  the  con- 
tract was  his  own. — ^ApUng  v*  Hofler  (Neb.) 
177. 

A  provision  in  a  bnildlng  contract  that  an 
architect's  certificate  shall  be  a  condition  pre- 
cedent to  the  oontractor'i  right  to  payment  coo- 
Btrued. — ^Hals^  T.  Wankesba  Simngi  Sanita- 
rium (Wis.)  94. 

A  building  contractor  held  entitled  to  recoTor 
on  the  contract  though  he  had  not  procured  a 
certificate  from  the  architect,  as  called  for  I9 
tbe  contract. — Hals^  t.  Waukesha  Springs 
Sanitarium  (Wis.)  04. 

When  complete  performance  of  an  entire  con- 
tract to  do  the  work  on  another's  Imilding  is 
prevented  by  its  total  destruction,  the  con- 
tractor may  recover  at  the  contract  price  for 
the_portIon  of  the  work  actually  done. — Halsey 
T.  Waukesha  Springs  Sanitarium  (Wis.) 

Where  appellants  contracted  to  furnish  shme 
for  a  mausoleum  according  to  plans  and  spedfi- 
oations,  one  of  which  disclosed  a  "granite  floor." 
plaintiffs  were  not  entitled  to  charge  for  stone 
for  the  floor  as  extras. — More  T.  Milwau^ 
Monument  Co.  (Wis.)  1013. 

Plaintiffs  held  not  entitled  to  recover  extra 
compensation  because  of  the  elaborateness  of 
the  carving  shown  by  the  working  models  re- 
quired by  the  contract,  which  carving  was  of 
the  same  general  character  as  shown  by  (he 
plans. — More  V.  Milwaukee  Mminment  Ob. 
(Wis.)  1013. 

{  S.    Actions  for  breaeh. 

Defect  in  a  declaration.  In  an  action  on  a 
contract,  held  not  ground  for  rerenal  iadg- 
ment  for  plaintUL-^own  t.  Morar  QlidL) 
64S. 


*  VolKt  auotatad.  qrlUbna. 
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CONTRADICTION. 

Of  wltMiig  fee  "Wltoeawi,'*  |  & 

CONTRIBUTORY  NEGLIGENCE. 

See  'Vegliieiiee,*'  1 1. 

In  nie  aod  care  of  explosives,  tee  "ExplosfTes.** 

Of  pessenger.  see  "Carriers,"  {  2. 

Of  person  injured  by  defect  in  street)  eee  "Mu- 
nicipal Corporations,"  |  7. 

Of  person  Injured  by  operation  of  railroad,  see 
"Railroads/-  §8  3-7. 

Of  person  Injured  in  street  car  collision,  see 
"Street  Railroads,"  S  1- 

Of  servant,  see  "Master  and  Servant,"  H  7,  8. 

Presentation  In  lower  court  of  questions  for 
review,  see  "Appeal  and  Ehror,"  {  4. 

Submission  of  Interrogatories  to  Ju^  In  action 
tat  injuTiea  to  servant,  see  "Trialr  I  & 

CONVERSION. 

Wrongful  converrion  of  personal  property,  eee 
*Tl^Ter  and  Gonvereion." 

CONVEYANCES. 

See  "Mortgagee." 

In  fraud  of  credltOTS,  eee  'TrBudalent  Con- 
veyances." 
In  trust,  see  "Trusts,"  8  1. 

CmveyaneeB  by  or  to  particular  dotset  of 

parties. 

See  "Corporations,"  §  6;  "Husband  and  Wife," 
§  2. 

Conveyanoes  of  paiiicxHaT  tpeeUa  of  property. 
See  "Easements."    S   1;  "Uomestead,"  I  2; 
"Party  Walls." 

FartteuXar  cUutea  qfoonveyaneea. 

See  "Assignments";  "AssifmrnentB  for  Benefit 
of  Oredltor^';  "Obattel  Mortgagee";  "Deeds." 

CORPORATIONS. 

Defect  of  parties  in  action  against  stockholders, 

see  "Parties,"  8  2. 
Fraadulent  transfer  of  property  to  corporation, 

see  "P^udolent  Conveyances,"  S  1. 
Good  will  of  corporaUon.  see  "Good  Will." 
Joinder  of  causes  of  action  against  corporation 

and  stockholder,  see  "Action,"  8  !■ 
Judgment  in  suit  to  enjoin  use  of  name  of 

corporation  as  bar  to  another  action,  see 

"Judgment,"  {  6. 
Lilabilit?  of  executor  of  director  of  corporation 
-  to  suit  for  recove^  of  corporate  assets,  see 

"Bxecntors  and  A^inistrators,"  |  & 
Mandamus,  see  "Mandamus,"  {  2. 
Proof  of  corporate  existence  in  embeulement 

prosecution,  see  "Embezzlement." 
Quo  warranto,  see  "Quo  Warranto." 
Repeal  of  statutes,  see  "Statutes,"  |  4. 
Statute  protiibiting  suits  and  transaction  of 

business  by  foreign  corporatious  as  interfere 

ence  with  interstate  commerce,   see  "Com- 
merce," fl  It 
Survival  of  action  against  director,  see  "Aliate- 

ment  and  Revival,"  §  1. 
Taxation  of  corporations  and  corporate  iwop- 

erty,  see  "Taxation,"  §8  2,  4,  5. 
Title  of  statutes,  see  "Statutes."  8  2. 
Tranafer   of   property   to    corporation,  see 

"Sales,"  f  1. 

Paracular  classes  af  eorporoMom 
See  "Banks  and  Banking,"  }  2;  "BnUdinr  and 
lioan   Associations":   "Monidpal  Co^wa- 
tion^';  "Belisiou  Societies." 


Lottery  company,  see  **Lotteries,"  8  1. 
Wata   companiea,  see    ''Waters  and  Water 
Connea,"  |  4. 

I  1.  beomoMttoa  and  orculsatiiiB. 

A  corporation  held  within  Pud.  Acts  190S,  p. 
280,  No.  171,  relating  to  the  InewporatiMi  of  as- 
sodatlona  not  for  pecnnJary  profit. — ^Amttican 
Matinee  Ass'n  v.  Secretary  of  State  (Mich.)  141. 

8  3B.    Corporate  nave,  seali  domlelle,  by- 
laws, and  reoorda. 

A  notice  for  publication  was  directed  to  "The 
Globe  Investment  Company,"  the  true  name  of 
the  corporation  being  "Globe  Investment  Com- 
pany." Held  BUffident.— GUffoid  t.  Thun  (Neb.) 

8  3.  Capital,  stoek*  and  dl-rtdends. 

A  stockholder  entering  a  credit  on  the  books 
of  a  corporation  for  a  transfer  to  it  of  pat- 
ents allowed  for  at  tibe  time  of  hla  purchase 
of  stock  held  required  to  account  therefor. — 
Essex  V.  Essex  0Alch.) 

*A  sale  of  the  onissned  stock  of  a  corporation 
held  void  as  Rgninat  dissentiag  stockholders. 
— Essex  V.  Essex  (Mich.)  622. 

Right  of  purchaser  to  rescind  for  fraud  Md 
waived. — Speicher  v.  Thompson  (Mich.)  IIM. 

In  an  action  to  recover  tlie  price  ot  eoiain 
stock  sold,  evidence  held  to  sostaln  verdict 
for  plaintiff.— Herehey  T.  Welch  (Minn.)  821. 

A  person  having  the  legal  title  to  stock 
pledged  as  collateral,  who  is  able  to  get  poe- 
session  of  the  certificate  on  payment  of  the 
loan,  may  sell  the  stock. — ^Hersbey  v.  Welch 
(Minn.)  821. 

•Stockholders  held  entitied  to  equitable  relief 
uainet  a  reduction  of  the  oapital  stock. — 
Tfiefs  v.  Dorr  (Wis.)  988. 

In  a  snit  by  stodcholders  who  had  not  con- 
sented to  redncti<m  of  capital  stock,  held  that  a 
decree  directing  cancellation  of  rectn-d  of  the 

Eroceedings  whereby  the  reduction  had  been 
rought  about  was  proper. — Thels  v.  Durr  (Wla.) 
985. 

I  4.   ICembers  and  stoekkotdan. 

In  an  action  by  a  stockholder  against  the 
directors  and  officers  of  a  corporation  alleged 
to  have  fraudulently  mismanaged  its  business, 
the  corporation  held  entitled  tiirough  plaintiff 
to  an  accounting  and  an  injunction  restraining 
defendant  directors  from  further  nnlawfnl  acts. 
—Glover  V.  Manila  Gold  Mln.  &  Mill.  Ca  (S. 
D.)  261. 

The  complaint  in  an  action  by  a  stockholder 
against  a  corporation  and  certain  officers  and 
directors,  allwng  fraudulent  mismanagement 
of  its  business,  feeld  not  to  demand  a  personal 

fidgInent  for  plaintiff.— Glover  v.  Manila  Gold 
in.  &  MilL  Co.  (8.  D.)  261. 

The  complaint  in  an  action  by  a  stockholder 
against  a  corporation  and  certain  officers  and 
directors,  alleging  fraudulent  miBmanagement  of 
its  business,  held  to  suffidentty  aet  ont  acts  con- 
etitnting  fraud. — Glovo*  v.  Manila  Gold  Mfn. 
ft  MiU.  Co.  (S.  D.)  261. 

Stockholders  of  a  corporation  may  bring  an 
action  on  its  b^alf  against  its  directors,  who 
by  their  fraadulent  management  and  conduct 
of  its  business  fraudulently  and  intentionally 

depreciate  the  stockholders'  interests,  end  in  ef- 
fect deprive  them  of  their  property. — Glover  v. 
Manila  Gold  Min.  ft  Mill.  Co.  (S.  D.)  261. 

•Member  of  a  corporation  who  would  be 
injured  by  an  act  on  the  part  of  directors  or 
members  illegitimate  In  its  object  held  enti'led 
to  obtain  relief  In  eqnlty.— Tbeia  t.  Durx  (Wis.) 
985. 
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I  5.  <MB«en  and  asants. 

Where,  itnmediatelj  before  tbe  termination 
of  the  existence  of  a  banking  corporation,  a  di- 
rector procured  from  it  money  to  invest  in  an- 
other corporatioD,  the  transactioD  held  a  loan, 
and  not  an  Investment  for  the  benefit  of  Btock- 
boldera  of  coiporaUon. — Lindemann  r.  Bnek 
(Wis.)  119. 

{  6.    Oorpormte  powers  ud  liabilities. 

Where  a  claim  has  been  rejected  ia  part  by  the 
auditing  board  of  a  corporation,  an  origin^  ac- 
tion mar  be  iostitated  on  the  claim  in  the  ab- 
Hence  <a  a  statute  directiag  other  prooeedings. — 
Willow  Springs  In.  DisL  t.  Wilson  (Neb.)  165. 

In  an  action  against  a  corporation  on  the  con- 
tract the  presumption  arises  that  the  contract  is 
within  the  power  of  tbe  corporation,  unless  the 

{letition  state  facts  showing  tbe  contrary. — Wil- 
ow  Springs  Irr.  Dist.  t.  Wilson  <Neb.)  165. 

A  petition  that  alleges  that  a  contract  of  a 
corporation  wan  made,  executed,  and  delivered 
by  it  by  its  officer  and  agent  (naming  him)  is 
not  demurrable  on  the  ground  that  authority 
by  the  agent  does  not  sufficiently  appear. — 
Johnson  County  v.  Ohamberlain  Banking  Honse 
(Neb.)  1081. 

A  delay  in  recording  an  amendment  to  ar- 
ticles of  incorporation  held  not  to  affect  the 
validity  of  a  sabseQuent  sale  of  all  tbe  oor- 
porate  property. — Werle  v.  Northwestern  Flint 
&  Sandpaper  Co.  (Wis.)  743. 

Under  Ber.  St  1898^  S  1775,  a  sale  by  a 
corporation  of  all  of  its  property  to  one  of 
its  stockholders  held  valid.— Werle  v.  North- 
western Flint  &  Sandpaper  Co.  (Wis.)  743. 

•A  court  of  equity  cannot  supervise  or  revise 
corporate  action  within  the  scope  of  the  corpo- 
rate power,  where  there  is  no  bad  faith  in  the 
matter,  hnC  only  error  of  Judgment — Theis  v. 
Durr  (Wis.)  985. 

I  7>  lasolTenay  amd  reaeivam. 

Where  tbe  president  of  an  insolvent  corpora- 
tion sold  its  assets  under  sanction  of  stockhold- 
ers and  directors,  and  the  proceeds  were  used 
to  pay  debts  to  the  president  and  others,  cred- 
.itors  who  were  not  paid  because  of  insufficiency 
of  assets  cannot  maintain  a  creditors'  bill. — O. 
W.  Sfaipman  Co.  v.  Detroit,  L.  S.  &  Mt.  C.  By. 
(Micb.)  24. 

In  an  action  by  a  stockbolder  against  the 
officers  and  directors  of  a  mining  corporation, 
alleging  unlawful  conspiracy  to  subject  corpo- 
rate property  to  relocation  through  failure  to 
compfy  with  assessment  work  law,  the  ap- 
pointment of  a  receiver  to  protect  tbe  property 
held  proper. — Glover  v.  Manila  Gold  Mln.  & 
Mill.  Co.  (S.  D.)  261. 

t  8>   IMssolntiom  amd  forfeltaM  of  fina- 
oUb«. 

A  director  of  a  corporation,  who  rendered 
services  in  winding  up  its  affairs,  held  prop- 
erly allowed  compensation. — Lindemann  v. 
BuBk  (Wis.)  119. 

Under  Bev.  St.  1898,  i  1764,  an  action  to 
wind  np  the  affairs  of  a  corporation  may  be 
prosecuted  to  ^ndfrment  more  than  three  years 
after  the  termination  of  the  life  of  the  corpora- 
tion.— Lindemann  v.  Rusk  (Wis.)  119. 

Under  Rev.  St.  1898,  fi  1764,  the  executors  of 
a  deceased  stockholder  in  a  corporation  held 
entitled  to  sue  the  administrators  of  a  director 
on  a  claim  arising  from  tbe  wrongful  conver- 
sion of  tbe  corporate  assets. — Lindemann  r. 
Busk  (Wis.)  119. 

S  9.    Fonlsn  eorporatioaa. 

*Iu  a  suit  to  foredose  a  mochanic's  lien  by  a 
foreign  corporation  for  materials  purchased  in 
the  state  of  its  domicile,  an  answer  alleging 


noncompliance  vritb  Bev.  Olv.  Code,  H  8SS. 
884,  885,  held  to  state  a  complete  defenKC— 
Iowa  Falls  Mfg.  Co.  v.  Farrar  (S.  D.)  448. 

*A  foreign  corporation  which  has  not  com- 
plied with  statute  relating  to  foreign  coc^ 
porationa  held  not  entitled  to  intervene  in  a 
suit — Thompson  &  Jnve  v.  Scroyer  (S.  D.) 
854. 

*A  foreign  corporation  cannot  sne  in  CDnrts 
of  this  state  without  complrlag  with  Bev. 
Civ.  Code,  S  883.— Bishop  &  Babcock  Oou  t. 
Schleoning  (8.  D.)  864. 


CORPUS  DELICTI. 


Proof  of  in  criminal  prosecnttoa.  see  "Orimlnal 
Law."  i  4;  "Bape.'^|2. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation*''  |  4k 


Of 


f  prosec 
"Bapt" 


CORROBORATION. 

lecntrix   in   prosecution  tm  rape,  see 


COSTS. 


In  particuiar  actions  or  proceedttio*. 
See  "Injunction,"  §  3;  "Partition,"  1  1. 
In  actions  by  or  against  state,  see  "States,"  1 2. 
Probate  proMedings,  see  "Wills,*'  |  3. 
To  foreclose  mechanic's  li«i.  see  "Medianics* 
Liens,"  S  5. 

6  1*   Nature.   tptomAm,    and   ext«at  mt 
ricM  ia  ceneval. 

In  a  suit  as  administrator  to  recover  tms 
funds  and  as  intervener,  complainant  AeU  im- 
properly taxed  with  a  portion  of  the  costs  as 
Intervener,  but  that  tbey  should  have  been  di- 
vided,  one-third  against  complidnant  as  admin- 
istrator and  two-thirds  agsi^  detuidantr— Ja- 
cobs V.  Jacobs  (Iowa)  489. 

i  X.  Taxation. 

*Wbere  witnesses  attending  trial  are  not 
called  or  sworn,  to  entitle  the  prevailing  party 
to  tax  their  fees,  facts  must  be  shown  by  affida- 
vit disclosing  the  necefeity  for  their  attendance 
and  the  materiality  of  vieiT  testimony. — Mei^ 
chants'  State  Bank  r.  St  Anthony  de  DakoU 
Elerator  Oo.  (Minn.)  713. 

S  8*   On  appeal  or  enor.  and  om  now 
trial  or  motion  therefor. 

An  appeal  from  a  probate  order  directing  pay- 
ment of  the  residue  of  an  estate  held  a  con- 
tested proceeding,  within  Comp.  Laws  1897.  I 
081,  and  that  the  court  was  therefore  justified, 
on  voluntary  dismissal,  to  deny  costs  to  either 

Sarty. — Universalist  General  Convmticm  v.  Van 
luren  Circoit  Judge  (Mich.)  384. 

Costs  of  reargumoit  hM  not  taxable  against 
appellants  under  the  drcumstances. — Jones  v. 
Jones  (8.  D.)  267. 

Under  Rev.  St  1898,  8  2925,  on  the  dismissal  of 
a  cause  by  the  circuit  court  on  defendant's  ap- 
peal from  a  justice's  judgment  because  the 
justice  had  no  jurisdiction,  costs  were  property 
allowed  against  plaintiff. — Mlltimore  v.  Hoff- 
man (Wis.)  841. 

Under  Laws  1905,  p.  589,  c  365,  |  1,  wh«* 
appellants'  case  on  appeal  contained  more  tbtn 
150  pages,  their  Infraction  of  role  9  (50  N.  W. 
v),  prohibiting  the  jvinting  of  eridenos  in  tbe 
brief,  was  immaterial. — Mora  T.  Ifilwaofcee 
Monument  Co.  (WisO  1013. 
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CO-TENANCY. 

See  ^TTenucy  in  Common.** 

COUNCIL 

See  "Mnnidpal  OMporations,"  1 1. 

COUNTERCLAIM. 

See  "Set-oS  and  Oonnterclaim." 

COUNTIES. 

See  "SchoolB  and  School  DiitrictB."  1 1. 

Certiorari  to  review  proceedings  of  coantr 
board.  Bee  "Oerttorari,"  8  2. 

CoDclusion  in  pleading  in  action  to  remove 
school  Baperintendent  from  office,  lee  "Plead- 
ing." I  1. 

Diapoflinon  of  taxes,  see  "XaxatiOD,"  1 11. 

Liabilitr  for  obstrnctioQ  of  navl^ble  stream, 
see  "Navigable  Watera,"  8  1. 

Mandamus  to  compel  certification  of  amount 
due  oQ  county  order,  see  "Mandamus,"  fl  2. 

Powers  of  board  of  equalization,  see  "Taxa- 
tion. 8  4. 

Belief  to  poor,  see  "Panpers,"  {  1. 

Right  to  enjoin  waste  on  jtropert?  on  which 
taxes  are  past  doe,  see  "WaBte." 

I   1.   OoTernaieiit  and  offloera. 

Under  Code,  S  441,  relative  to  the  selectfoo 
of  an  official  newspaper  hy_  a  countT,  held,  that 
the  board  had  no  authority  to  adjourn  after 
the  time  set  for  contest  to  permit  a  party  to 
file  the  statement  required  by  the  statnte.— 
Stnrgea  t.  Tail  (Iowa)  366. 

On  anneal  to  district  court,  nnder  Oode,  8  441. 
from  selection  by  snpervisors  of  an  official 
newspaper,  Md,  that  it  wonid  be  preanmed 
that  an>eUant's  bond  was  approved  within  2U 
days,  as  required  by  law. — Stnrges  v.  Vail 
<Iowa)  866. 

On  appeal,  under  Code,  |  441,  from  determi- 
nation of  board  of  aupervlsorB  selecting  an  offi- 
cial newspaper,  held,  that  the  bond  given  by 
appellant  is  to  be  approved  by  the  county  au- 
ditor.— Btnrges  V.  Vail  (Iowa)  866. 

An  affidavit  for  a  default  judgment  in  a 
county  seat  removal  contest,  failinfc  to  refer  to 
an  elector  who  had  appeared  in  defense,  or  to 
allege  that  no  elector  had  appeared,  AeU  insuf- 
ficient.— QrifHn  v.  Board  of  Com'ra  of  Wal- 
worth County  (S.  D.)  1117. 

An  elector  having  been  authorised  to  defend 
CDDteBt  in  pEoceedings  for  the  removal  ot  a 
county  seat,  tinder  Rev.  Pol.  Code,  S  and 
having  served  notice  of  appearance  by  mail  on 
contestant's  attorneys,  under  Rev.  Code  Civ. 
Proc.  8  554,  held  entitled  to  eight  days'  notice 
of  an  application  for  judgment,  nnder  section 
237,  made  applicable  to  such  proceedinga  under 
Rev.  Pol.  Code,  f  1099.— Oriffln  v.  Board  of 
Com'ra  of  Walworth  County  (8.  D.)  1117. 

8  2.   Property,  eoAtraota.  and  liabllltlest 

Action  of  board  of  snpervisors  in  reference  to 
the  "repair"  of  a  courthouse  held  to  contemplate 
in  effect  the  erection  of  a  new  structure,  and  to 
be  invalid  in  the  absence  of  a  two-thirds  vote. — 
Attorney  General  v.  Board  of  Snp'rs  of  Mont- 
calm Connty  (Mich.)  792. 

Under  Comp.  Laws  1897,  §8  2543.  2544,  2484. 
2485,  anbd.  iG,  board  of  supervisors  may  use 
insurance  moneys  coliected  on  the  injury  or 
destmctlon  of  public  bnllding  to  repair  or  re- 
build the  bnllding;  but  their  action  must  be 
sanctioned  by  a  vote  of  two-thirds  of  all  the 
inembera  elected  to  the  board. — Attorney  Qen- 


eral  v.  Board  of  Snp*n  of  Uontcalm  Connty 

(Mich.)  792. 

Comp.  Laws  1S97,  i  2480,  requiring  the  vote 
of  electors  for  the  repair  of  county  buildings  in 
certain  casss,  held  inapplicable  to  i^iairs  to  a 
building  destroyed  by  firs,  tbe  expenae  of  whldi 
is  met  by  the  Insnrance  money. — ^Attorney 
General  v.  Board  of  Snp'rs  of  Montcalm  Ooun- 
ty  (Mich.)  792. 

Laws  1903.  p.  518,  c.  294,  amending  Oen. 
St  1894,  S  5550,  so  as  to  provide  for  expenses 
of  transportation  of  prisoners  necessarily  in- 
curred by  a  sheriff  in  making  arrests,  has  no 
application  to  warrants  issued  by  a  JuBtice 
of  the  peace. — ^Petrie  t.  Board  of  Com'ra  of 
Hubbard  County  (Minn.)  680. 

A  bid  for  a  ditch,  proposing  to  "construct, 
excavate,  and  complete  by  working  sections"  at 
a  fixed  price  per  cubic  yard  of  earth,  responds 
to  a  notice  requiring  bids  to  be  made  "by  each 
working  section."— ^utschow  t.  Washington 
County  (Neb.)  602. 

A  contract  of  supervisors  for  construction  of 
a  ditch  which  has  never  been  begun  is  a  con- 
tract not  completed  within  tbe  time  specified, 
und»  Cobbey'a  Ann.  St.  1903,  8  5519,  anthoriz- 
Ing  the  county  to  relet  the  same. — Qntachow 
r.  Washington  County  (Neb.)  602. 

That  the  person  to  whom  a  contract  Is  let 
by  a  county,  under  Cobbey's  Ann.  St.  1903,  8 
5519,  is  the  only  bidder,  doe*  not  render  ttie 
contract    illegal. — Ontschow    T.  Washington 

County  (Neb.)  602. 

6  3.    Fiaoal   maaMiemeat,   pnUle  debt* 
seonrltles,  and  taxation. 

Bonds  issued  pursnnnt  to  Acts  SOth  Gen. 
Assem.  p.  69,  c.  68,  8  28,  relating  to  the  drain- 
age of  land,  held  not  to  create  an  obligation  of 
the  county. — SIsson  v.  Board  of  Snp'rs  of  Bue- 
na  Vista  Connty  (Iowa)  454. 

8  4.  Aotioms. 

*A  county  in  its  corporate  character  is  a  com- 
petent and  proper  party  to  sue  for  the  enforce- 
ment of  all  contracts  and  obligations  in  its 
behalf,  unless  the  statute  exj^easly  provides 
otherwise. — Johnson  (bounty  Cnamberiain 
Banking  House  (Neb.)  1061. 

COUNTY  BOARD. 

See  "Counties,"  1 1. 

COUNTY  SEAT. 

See  "Conntiea,*'  1 1. 

COURT  COMMISSIONERS. 

Power  to  allow  certiorari,  see  "Certiorari.''  |  2. 

COURTS. 

Costs  In  appellate  court,  see  "Costs." 
Judicial  power,  see  "Constitutional  Law,"  fi  2. 
Justices*  courts,  see  "Justices  of  the  Peace. 
Mandamus  to  inferior  courts,  see  "Mandamus," 
9  2. 

Necessity  of  consent  of  probate  court  to  suit  on 
guardian's  Ixtnd,  see  "Guardian  and  Ward," 
8  2. 

Review  of  decisions,  see  "Appeal  and  Error." 


Right  to  trial  by  jury,  see  "Jury.''!  1. 
Trial  hy  court  without  Jnry,  see  '"AM," 


17. 


Juritdiction  of  pnrtUmtar  ooMona,  prooeeding$, 
or  auhJeeU. 

Actions  by  or  against  execntora  or  administra- 
tors,   see  *'Execntora  and  Admlnietraton," 

8  6. 


Point  HUMtsted.  w^IUbmM, 
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Actions  by  trustee  ia  bankruptcy,  Bee  'bank- 
ruptcy," S 1. 

Action  to  construe  will,  see  **WIIl8,*'  |  4. 

Atwointineot  of  guardian,  see  "Guardian  and 
Ward,"  SI. 

Criminal  prosecntions,  see  "Criminal  Law/*  $  2. 

Jurisdiction  of  highway  proceedings,  see  "High- 
ways," S  1. 

Status  of  persons  beloDg:ing  to  religioos  aoclft- 
ty,  see  "Religious  Societies." 

I  1.    Establlslunemi,   orKaBluttoB*  amd 
proeednro  In  seneraL 

Pub,  Acts  1903.  p.  37,  No.  31,  {  3.  providing 
for  the  drawing  of  jurors  once  in  each  calendar 
month,  is  not  repugnant  to  Const,  art.  &  |  11, 
relative  to  temw  ot  court. — Fomla  v.  Fraier 
(Mich.)  147. 

A  decision  on  a  point  involTed  in  a  case, 
not  brought  to  the  attention  of  the  court,  nor 
considered  by  it,  held  not  binding  as  a  prece- 
dent.—Atwood  T.  City  of  Sault  Ste.  Marie 
(Mich.)  640. 

*Whera  money  Is  paid  in  nundamus,  and 

judgment  Is  reversed,  a  judgment  oTerruling 
a  motion  for  restitution  in  the  mandamus  pro- 
ceeding, upon  the  grounds  that  respondent'! 
remedy  was  Id  an  action  at  law,  will  be  ad- 
hered to  under  the  rule  of  store  decisis. — ^Hor> 
ton  T.  Hayden  ^eb.)  767. 

S  S.   Courts  of  limited  or  iaferler  Juris- 

dlotlon. 

In  order  to  oast  a  conrt  of  jurisdiction  on 
the  ground  that  the  action  involves  title  to 
lands,  tha  contention  must  be  Ixma  fide.— 
People  T.  Wolverine  Mfg.  Go.  (Midi.)  72S. 

Hetd,  under  the  facts,  that  defendants  could 
not,  in  good  faith,  contend  that  the  title  to  the 
street  was  in  question,  and  thus  oust  the 
recorder's  court  of  jurisdiction. — People  T, 
Wolverine  Mfg.  Co.  (Mich.)  725. 

The  title  to  lands  cannot  be  tried  in  a 
prosecution  In  recorder's  court  of  the  city  of 
Detroit  for  obstrncting  a  highway. — ^People  T. 
Wolverine  Mfg.  Co.  (Mich.)  72S. 

I  3.   Courts  of  probate  Jnrlsdlotloa. 

The  practice  of  raising  purely  legal  questions 
by  demurrer  is  not  applicable  to  probate  courts, 
and  hence,  on  appeal  from  an  order  affirming  an 
order  of  the  probate  court,  made  after  hearing 
upon  demurrer  to  a  cross-petition,  the  case  will 
be  treated  as  though  testimony  had  been  offered 
to  prove  the  facts  set  out  in  the  cross-petition 
and  bad  been  excluded. — Turner  v.  Burr  (Mich.) 
879. 

I  4.   Oonrts  of  appellate  iarisdletlam* 

Where  the  application,  by  the  Attorney  Gener- 
al, for  the  issue  of  a  writ  of  quo  warranto  to  a 
municipal  corporation,  requiring  it  to  show 
cause  why  its  franchise  should  not  be  declared 
void,  is  made  to  the  Supreme  Court,  if  In  its 
judgment  the  application  should  have  been  made 
la  me  district  court,  leave  to  file  the  information 
will  be  denied.— State  v.  Village  of  Kent  (Minn.) 
94a 

I  5<    Cononrreat  aad  eoaflletlBC  Jul>> 
dlotlon«  amd  eoaslty. 

A  drcuit  court  held  to  possess  jurlsdletloD  of 
a  suit  for  divorce  on  the  filing  of  the  bill  there- 
for, and  issuing  process  and  placing  it  in 
the  haudn  .of  the  sheriff  for  service,  to  the 
exclusion  of  another  circuit  court. — Wella  v. 
Montcalm  Circuit  Judge  (Mich.)  318. 

Prohibition  held  the  appropriate  remedy  to  set- 
tle conflict  in  jurisdiction  of  courts  in  suits 
bptween  the  same  parties. — Wells  t.  Montcalm 
Circuit  Judge  (Mich.)  318. 

The  Supreme  Court  of  the  United  States 
has  exclusive  final  jurisdiction  over  the  sub- 


ject of  the  effect  to  be  cl^eD  In  eadi  state 
to  the  records  and  jadgmeDts  of  courts  of 
sister  etates.— Hadacheck  t.  Chicago,  B.  ft 
Q.  By.  Co.  (Neb.)  87& 

COVENANTS. 

f  I.   Oonatraetioa  and  operatioa. 

Under  Comp.  St.  1903,  i  4800.  a  married 
woman  is  not  bound  by  the  covenants  in  a  deed 
or  mortgage  where  she  joins  for  the  sole  par 
pose  of  rdeasing  her  dower. — ^Pochin  t>  Cm- 
Tey  (Neb.)  87& 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,**  S  & 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors'*; 
"Bankruptcy";  "Frandnlent  CoDveyancea.*' 

CREDITORS'  SUIT. 

On  insolvency  of  corporation,  see  "Corpora- 
tions," S  7. 

Rranedies  in  cases  of  assifniments.  see  "As- 
signmrats  for  Benefit  of  (Creditors,"  |  1. 

Bight  ot  trustee  in  bankruptcy  to  T"f  iBtT'" 
creditor's  bill,  see  "Bankruptcy,"  {  1. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest."  1 1. 

Competency  of  witnesses,  see  **WitiinMs«,"tt 

Cross-examination  of  witnesna.  Ma  "Wit- 
nesses," S  2. 

Examination  of  witnesses,  see  "Wltnenea."  1 2. 

Grand  jury,  see  "Grand  Jury." 

Impeachment  of  witnesses,  see  "Witnesses." 
S3. 

Indictment,  Information,  or  complaint,  see  "In- 
dictment and  Information.** 
Termination  of  prosecution,   see  **MaIlcioas 

Prosecution,"  8  1. 

Offente*  by  particular  cIomu  q/*  partiea. 

See  "Landlord  and  Tenant."  %  4. 

Particular  offenseg. 

See  "Adultery":  "Arson";  "Assault  and  Bat- 
tery," S  2;  •'Bribery";  "Burglary";  "Con- 
spiracy," §  2;  "Embezslement" •  "Extortion"; 
'Talse  Pretenses";  "Homicide";  "Intoxicat- 
ing Liquors,"  fif  3,  4;  "Larceny**:  'Xibel  and 
Slander,"  i  1;  "Malicious  Mischief;  "Ob- 
structing Justice";  "Bape";  "Receiving  Sfeoloi 
Goods";  "Seduction,"  S  1;  >*Sodomy," 

Bastardv,  see  "Ba«tardB,"  S  1- 

Disposal  of  crops  subject  to  landlord's  lien,  see 
"Landlord  and  Tenant,"  {  4. 

False  reports  bankers,  see  '*Banka  and  Bank- 
ing," i  1. 

Obstruction  of  streets,  see  "Municipal  Corpora- 
tions," S  5. 

Sale  of  liquor  by  traveling  salesman  withoot 
license,  see  "Commerce,"  f  1, 

I  1.  Veawe. 

Under  Rev.  St  1898,  |  4679,  venue  of  crim- 
inal trial  cannot  be  changed  for  local  prejudice, 
where  the  offense  is  not  punishable  by  unptis- 
onment  in  the  state  ^isoa.— Hanl«ir  T.  Aata 
(Wis.)  67. 
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I  2.  FrdlvlKavf  Minplalmtt  afldaTlt* 
warraat,  esmmiaation*  ««nmlt- 
Keat,  and  •nsmary  trlaL 

•Under  Sp.  Laws  1891,  p.  602,  c.  58,  S  32, 
relating  to  the  Jnrisdiction  of  manicipal  coort 
of  the  city  of  Dniuth,  held,  that  the  court  did 
not  ac<iuire  jarisdictioii  of  the  defendant  for 
the  reason  that  the  complaint  failed  to  state 
a  pablic  offense. — State  t.  Bates  (Minn.)  890. 

I  3.  Erldeaee. 

In  a  prosecntion  for  recelvlnjr  stolen  property, 
evidence  of  another  distinct  offense  heM  compe- 
tent as  tendine  to  prove  defendant's  vnfltr 
Itnowledge  and  inteDt.~State  r.  Levich  (Iowa) 
834. 

'One's  testimoirr  as  to  his  age,  based  on 
statements  of  otners  than  members  of  Us 
family,  held  not  competent. — People  v.  Col- 
bath  (Mich.)  633. 

In  a  prosecntion  for  rape,  the  state  should 
not  be  permitted  to  Introduce  evidence  of  the 
acta  of  the  accused  and  statements  alleged  to 
have  been  made  by  him  which  do  not  tend  to 
corroborate  the  evidence  of  the  prosecntriz  or 
'  impeach  or  discredit  his  own  teatimony^ — Ha- 
bert  T.  SUte  (Neb.)  276. 

On  an  issue  as  to  the  identity  of  defendant's 

handwriting,  refusal  of  the  court  to  compel  an 
expert  to  give  an  opinion  from  a  comparison  of 
certain  writing,  which  he  declined  to  do  with- 
out making  a  careful  ezaminatiOD.  ketd  not  an 
aboae  of  discretion.— Colbert  t.  State  (Wis.) 
61. 

A  handwrttlnff  expert,  thongh  entitled  to  tes- 
tify by  comparison  that  e  certain  writing  was 
a  normal  bandwritiug,  held  not  entitled  to  give 
bis  opinion  that  it  did  not  bear  evidence  of 
being  a  guided  hand.— Oolbert  t.  State  (Wis.) 
61. 

In  a  prosecution  for  arson,  evidence  of  iden- 
tity of  an  anonymons  letter  concerning  the  fire, 
claimed  to  have  been  written  by  defendant  to 
a  priest,  heid  sufficient  to  Justify  the  admis- 
sion of  the  letter  in  evidence. — Colbert  v.  State 
(WU.)  61. 

Statement  of  a  confederate,  or  a  co-conspir^ 
ator,  accompanying  acts  in  furtherance  of  the 
consplracyi  are  admisaible  as  against  all  other 
parties  to"  the  conspiracy. — Schute  t.  State 
(Wis.)  90. 

^e  conrfs  ruling  as  to  the  showing  of  a 
conspiracy  prima  facie  as  a  predicate  for  the 
admission  of  the  statements  of  co-conspirators 
baa  the  weight  of  any  other  finding  of  fact. — 
Schnts  T.  State  (Wis.)  90. 

On  prosecution  for  rape,  troosers  and  shirt 
of  accused  held  sufficiently  identified  to  war- 
rant their  admission  in  evidence. — Boszczynlala 
T.  State  (Wis.)  113. 

On  prosecution  for  rape,  objection  to  admis- 
sibility of  shirt  of  accused  in  evidence,  on 
ground  that  it  was  obtained  in  improper  man- 
ner, held  untenable^ — ^Roaioyniala  v.  State 
(Wis.)  iia 

*A  conviction  may  be  sustained  on  the  nn- 
corroborated  evidence  of  an  accomiAlce.' — Means 

State  (Wis.)  815. 

I  4.  — —  Confessions. 

'Statements  made  by  accnsed,  when  summon- 
ed as  a  witness  and  placed  upon  the  stand  be- 
fore the  coroner's  jury,  held  inadmissible  against 
accused. — State  v.  Wescott  (Iowa)  341. 

'Whether  a  confessioD  was  volontary  held  at 
least  a  qnestlon  for  the  Jury,  and  it  was  prop- 
OTly  admitted  in  evidence.— -State  v.  Wescott 
aova)  841. 


*Tbe  diaracter  of  a  confession  may  be  sub- 
mitted to  the  jury  in  a  proper  case.- — State  v. 
Wescott  (Iowa)  341. 

'Code,  8  5491,  providing  tiiat  an  extrajudidal 
confession  will  not  warrant  a  convletion,  unless 
accompanied  by  other  proof  of  the  corpus  delicti, 
construed. — State  v.  Wescott  (Iowa)  841. 

In  homicide,  evidence  of  the  corpus  delicti, 
independent  of  defendant's  confession,  held  suf- 
ficient to  satiafy  Code,  {  5491,  requiring  an  ex- 
trajudicial confession  to  be  accompanied  with 
other  proof  that  the  offense  charged  was  com- 
mitted.—State  T.  Wescott  Qowa)  841. 

'While  the  corpus  delicti  must  be  proved  be- 
yond all  reasonable  doubt,  yet  it  may  be  estab- 
lished by  circumstantial,  as  well  as  direct,  evi- 
dence.—State  T.  Wescott  (Iowa)  341. 

'The  fact  that  accused  waa  under  unlawful 
arrrest  when  he  made  a  confeaafaui  did  not  ren- 
der the  confession  involuntary. — State  v.  Wee* 
cott  (Iowa)  841. 

rnie  suggestion  of  a  theory  of  self-defense 
by  the  officer,  eliciting  a  coufession  from  ac- 
cused. Is  a  mere  trick,  which  does  not  of  itself 
exclude  the  confession. — State  v.  Wescott 
^owa)  341. 

Where  it  appears  that  an  accomplice  has  will- 
ingly sworn  falsely  as  to  a  material  matter,  his 
evidence,  if  uncorroborated,  is  insufficient  to 
support  a  conviction.— Jahnke  v.  State  (Neb.) 
154. 

The  question  of  the  admissibiUty  of  evidence, 
on  a  preliminary  Inquiry  as  to  the  voluntary 
character  of  oonfesaions  sought  to  be  Intro- 
duced in  evidence,  la  for  the  court — ^Hinti  v. 
State  (Wla.)  110. 

In  a  prosecution  for  homicidfL  certain  con- 
fessions held  voluntary  and  admissible. — Hlnta 
V.  State  (Wis.)  110. 

Remarks  of  bystanders  to  accused,  when  po- 
lice officers  were  interrogating  accused  concern- 
ing crime,  hdd  not  to  affect  admissibility  of 
statements  of  accused  to  officers. — Kossczyniala 
V.  State  (Wis.)  118. 

I  5.    Time  of  trial  and  eontinnanoe. 

•Under  Const  art.  6,  8  7  (Bev.  Code  Cr.  Proc. 
§S  G30,  395),  accused,  after  disagreement,  not 
having  taken  steps  to  prevent  a  delay  of  his 
retrial,  held  not  entitled  to  a  subsequent  dis- 
charge for  delay. — State  v.  Lamphere  (S.  O.) 
1038. 

I  e.   Trial  Oengee  mmA  eondnet  of  trial 
in  ceneml. 

In  a  prosecution  for  receiving  stolen  property, 
the  statement  of  the  court  that  it  waa  not  nec- 
essary to  use  the  word  "steal"  to  convey  the 
impression  of  larceny,  made  in  connestion  with 
a  ruling  In  defendant's  favor,  was  not  error. 
—State  V.  Levich  (Iowa)  334. 

Appointment  of  a  certain  attorney  to  assist 
the  district  attorney  in  a  prosecution  of  defehd- 
ant  for  arson  held  within  the  disci-etion  of  the 
court— Colbert  v.  State  (Wis.)  (il. 

Under  Rev.  St.  18^,  S  750,  an  order  appoint- 
ing counsel  to  assist  the  district  attorney  in  the 
prosecution  of  a  criminal  case  held  not  required 
to  redte  the  cause  for  the  appointment — Col- 
bert V.  State  (Wis.)  61. 

(  7.   —  Reeeption  of  evldenoe. 

In  a  prosecHtion  for  adultery,  where  the 
only  opportunities  for  intercourse  which  the 
evidence  tended  to  show  were  on  separate  and 
distinct  occasions,  the  state  should  have  been 
compelled  to  elect  on  which  oue  of  the  occa- 
sions it  would  rely.^ — State  T.  Loftus  (Iowa) 
906. 
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I  8.   —  Arcuoemts    and    endnflt  of 

In  a  pronecntion  for  amaalt  with  intent  to 
rape,  certain  argumeut  of  state's  attorney  held 
not  miscoodact — State  t.  BarUett  (Iowa)  285. 

Statement  of  the  county  attorney  in  his  ad- 
dress to  the  jnrj  held  not  ground- for  reversal  as 
a  reference  to  the  failure  of  defendant  to  be 
sworn  as  a  witness  in  his  own  defoise. — State 

T.  Crawford  (Minn.)  295. 

I  9.    ^—  Xeoeaslty',  revnlsitas  nnd  satt- 
elvBoy  of  instrnotiou  Im  c«neral. 

*On  a  proBecutioD  for  murder,  where  the  evi- 
dence relied  on  by  the  state  was  circnmstantial, 
it  was  proper  to  refuse  to  instract  that  each 
link  in  the  chain  of  clrcamstancea  should  be 
established  to  the  entire  satisfaction  of  the  jury. 
—State  V.  Blydenbur^h  (Iowa)  1015. 

*An  instruction  charging  that  the  things 
recited  in  the  Instmctlon  would  constitute  the 
crime  is  prejudicially  erroneous,  though  there 
was  another  instruction  correctly  stating  cer* 
tain  other  things  to  ha  necessary. — Hlgbee 
V.  State  (Neb.)  748. 

*An  instruction  is  not  prejudicially  errone- 
ous where  some  of  the  omitted  elements  of  the 
crime  are  correctly  stated  in  oHiar  inatmctions. 
—Hlgbee  t.  State  (Neb.)  74& 

*It  is  not  error  to  refnse  an  instruction  thongh 
correct  which  the  evidence  does  not  make  ap- 
plicable.— Connelly  v.  State  (Neb.)  754. 

*It  is  the  duty  in  criminal  actions  to  instruct 
tiie  Jury  as  to  the  rules  of  law.  whetiier  re* 
gOMted  to  do  so  or  not — ^Yonng  t.  State  (Neb.) 

*Wben,  In  a  trial  for  murder,  evideuce  has 
been  introduced  tending  to  prove  that  the 
defendant  acted  in  self-defense,  it  is  in- 
cumbent upon  the  state  to  prove  beyond  a 
reasonable  doubt  that  he  did  not  so  act. — Turlfey 
T.  State  (Neb.)  984. 

In  prosecution  for  larceny,  charge  Md  not 
subject  to  the  objection  of  authoriaUig  the  jury 
to  base  a  verdict  on  their  own  knowledge. — 
State  V.  Bjelkstrom  (S.  D.)  481. 

In  a  prosecution  for  arson,  an  instruction  on 
the  weight  to  be  given  to  admissions  hM  ob- 
jectionable for  failure  to  require  that  such  ad- 
missions must  be  dearly  proven,  or  shown  to 
have  been  made  with  some  degree  of  deUb«r- 
stioo.— Colbert  v.  State  (Wis.)  61. 

Refusal  of  a  long  instruction  on  expert  tes- 
timony, taken  bodily  from  a  philosophical  dis- 
cussion of  .the  subject  in  a  Supreme  Court 
pinion,  was  not  error. — Colbert  v.  State  (Wis.) 

In  a  prosecution  for  arson,  a  requested  in- 
struction to  circumRtantial  evidence  held  er- 
roncousiy  refused. — Colbert  v.  State  (Wis.)  61. 

lu  a  criminal  case,  an  instruction  that  the 
office  of  evidence  respecting  good  reputation 
was  not  to  raise  a  doubt  of  guilt,  but  to  aid  in 
Bolviog  it,  was  erroneous. — Schuts  T.  State 
(Wis.)  90. 

On  prosecution  for  rape,  effect  to  be  given 
to  statement  purporting  to  have  been  made  by 
accused  held  Question  for  jury,  so  that  a  charge 
requested  that  the  statement  did  not  amount  to 
confeosion  was  properly  refused. — Roszciyniala 
V.  State  (Wis.)  113. 

On  a  prosecution  for  rape,  contention  that 
portion  of  charge  on  reasonable  doubt  was  in* 
accurate  and  prejudicial  to  accused  held  w 
tenable,  in  view  of  other  portions  of  charge.— 
BosEczyniala -V.  State  (Wis.)  113. 

On  prosecution  for  rape,  contention  that 
charge  as  to  defense  of  alibi  wes  inadequate. 


because  defense  claimed  was  more  tksn  an 
alibi,  held  untenable. — BoBsnyniala  t.  State 

(Wis.)  lis. 

1 10.  _  Reeesslir,  veq«laltos  mmA  mmMm 
eiemoy  of  bistraetlou  mm  to  avvdl- 

Mll^  of  wttSMSM. 

la  a  criminal  case,  it  was  error  to  instruct 
that  a  wise  rule  for  uie  jury,  when  conwdering 
conflicting  testimony,  was  to  give  belief  to  the 
testimony  of  that  witness  or  those  witnesses 
who  hare  the  least  induconwit,  throng  inter- 
est or  other  motives,  to  testify  falsely. — Schnti 
T.  State  (Wis.)  90. 

An  idstrnction  directing  tiie  Jnrr'fl  attention 
to  the  peculiar  Interest  of  a  party  in  w«gti- 
ing  his  testimony  should  be  qualified  by  the 
further  instruction  that  considerations  of  inux^ 
est,  appearance,  manoert  tAx.,  apptj  to  him  ia 
common  with  all  Other  witnesses. — Scbntz  t. 
State  (Wis.)  90. 

In  a  criminal  case^  it  was  error  for  the  court 
to  Instruct  the  jury  that  they  conid  not  hoo- 
estly  disbelieve  the  story  of  the  principal  wit- 
ness for  the  state,  unless  they  coold  find  some 
motive  "for  such  a  wicked  fal»ication  on  hii 
part."— Schnti  t.  SUte  (Wis.)  80. 

In  a  criminal  ease,  it  was  error  for  the  coort 
to  select  one  witness  from  several,  and  apply 
to  his  testimony  exclusively  rules  of  considera- 
tion which  were  equally  applicable  to  others. — 
SchuU  V.  State  (Wis.)  90. 

In  a  criminal  case,  an  instruction  aa  to  the 
effect  to  be  glvoi  the  testimony  of  a  wit- 
ness held  erroneOQS.— Schuts  v.  State  (Wis.)  90. 

I IX,  Enor  In  InstrmotloBa  e«Md  by 

withdrawal  ov  cItIbc  otk«r  fta- 
straetioms. 

In  a  trial  for  murder,  where  there  was  evi- 
dence of  self-defense,  an  instruction  on  self- 
defense  held  not  reversible  error  in  view  of  prior 
instructions.— -Turley  v.  State  (Neb.)  934. 

In  a  trial  for  murder,  an  instruction  on 
self-defense  ftekf  not  revmible  error  when 
coiuidved  in  counectlon  with  anodier  in- 
struction.—Turl^  V.  State  (Neb.)  984. 

In  prosecution  for  larceny,  charge  Aeld  not 
prejudicial  as  withdrawing  from  the  iury  the 
questions  of  mistake  and  intent. — State  v. 
Bjelkstrom  (S.  D.)  481. 

ii  12,  13.   Beqvests  fov  iaatiwettoas. 

On  a  prosecution  for  murder,  held  that,  in  view 
of  other  instructions,  defendant  could  not  com- 
plain of  the  refusal  olf  an  instruction  oa  drcun- 
Rtantlal  evidence. — State  r.  Blydenbnr^  (lows) 

1015. 

'Instructions  where  the  court  has  already 
properly  submitted  questions  involved  held  not 
error. — Connelly  v.  State  (Neb.)  754. 

On  prosecution  for  rape,  contention  that 
charge  on  effect  of  evidence  of  previous  convic- 
tion should  have  told  the  jnry  that  the  evi- 
dence was  for  purpose  of  affectina  credibility 
only,  in  view  of  Bev.  St.  1898,  S  4(n3,  held  un- 
tenable; DO  request  to  so  <^arge  having  bees 
made.— BosBc^niala  t.  State  (Wis.)  113. 

A  chsrge  requested  In  a  criminal  case,  which 
is  covered  by  the  instructions  given.  Is  prop- 
erly refused. — ^Kosscsynlala  v.  State  (Wis.)  113. 

1 14.    Onstody,  eondnet,  and  delih- 

eratlou  of  Jwry. 

Action  of  presiding  judge,  in  holding  com- 
munication with  the  jury  in  the  absence  of  ac> 
cnsed  and  his  counsel,  held  revw^ble  error. — 
Havenorv.  State  (Wis.)  US. 

i  IS.  Motioaa  far  aew  trial  amd  Im  ai^ 
rest. 

*The  granting  or  refusing  of  a  new  trial  fw 
errors  of  Isw  Should  not  be  detennlned  by 
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mere  techniral  cooformity  wltb,  or  Infrinsemeot 
of,  rules  of  practice  and  evidence. — State  t. 
Crawford  (Minn.)  822. 

A  new  trial  should  be  granted  only  when 
the  substantial  rights  of  the  accused  have  been 
ao  violated  as  to  make  it  reasonably  clear 
tbat  a  fair  trial  had  been  had. — State  t. 
Crawford  (Minn.)  822. 

Technical  errors  in  rnlings  on  evidence  which 
do  not  resoit  in  prejudice  to  the  accused,  and 
which  can  in  no  reasCKiable  way  affect  the 
result  of  the  trial,  are  not  sufficient  basis  for 
xrnnting  a  new  trial  in  criminal  prosecutions. — 
State  V.  Gardner  (Minn.)  971. 

*It  is  not  error  to  refuse  a  new  trial  on  the 
ground  of  newly  discoTered  evidence,  if  tlie 
proiwsed  evidence  might  with  reasonable  dili- 
gence hare  been  produced  upon  the  trial,  or 
iB  cuniulatiTe.— Torley  v.  State  (Neb.)  934. 

I  16.  Appeal  and  ervov,  and  oertloMvi 
— ^reaeatatlim  and  reserratlon  In 
lower  eovrt  of  gvovmds  of  rerlew. 

*'Where  qnestions  improper  in  form  are 
answered  by  a  witness  in  a  criminal  case,  and 
no  oUectioo  is  made  or  exception  taken,  no 
error  is  saved. — State  v.  Crawford  (Minn.)  822, 

A  ruling  refusing  to  permit  fuiiher  examina- 
tion along  a  certain  line,  to  whldi  no  exceptiim 
was  preserved,  cannot  be  raviawed.— Colbert  t. 
State  (Wis.)  61. 

Objection  that  evldeDce  admitted  on  a  proe- 
ecution  for  crime  was  obtained  in  an  Improper 
manner  or  by  an  unreasonable  search  cannot 
be  raised  for  the  first  time  on  appeal. — ^Roas- 
cs^niala  v.  State  (Wis.)  113.  . 

1 17.  ^—  Record  aad  pvooeedlasa  not 

Im  record. 
•Alleged  improper  atatements  of  counsel  in 
argument  must  have  been  objected  to,  and 

such  statements,  with  the  objections  and  the 
rulings  of  the  court,  must  be  preserved  in  the 
bill  of  exceptiona. — Connelly  T.  State  (Neb.) 

754. 

{  18.  —  Berlow. 

In  a  prosecution  for  rape,  the  admission  of 
testimony  as  to  relations  existing  between  de* 
fendant  and  prosecutrix,  his  danghter,  and  his 
disposition  toward  her,  extending  over  several 
years,  held  not  prejudicial  error.— State  v.  Nor- 
rts  (Iowa)  282. 

Where  the  Jury  is  directly  told  not  to  consider 
certain  testimony  which  has  been  stricken  out. 
the  appellate  court  will  presume  that  it  did 
not  do  so. — State  v.  Levich  (Iowa)  334. 

For  the  court  in  its  charge  on  a  prosecu- 
tion for  statutory  rape  to  speak  of  prosecu- 
trix as  '*the  little  girP'  held  not  prejudicial. — 
People  V.  Colbath  (Mich.)  683. 

On  a  trial  for  murder,  held,  that  the  judg- 
ment will  not  be  reversed  because  of  improper 
question  asked  by  a  Juror. — State  v.  Crawford 
ilMinn.)  822. 

Where  improper  questions  are  asked  a  witness 
by  a  Juryman  with  the  court's  permission, 
failure  of  the  court  to  interpose  oojection  is 
not  necetsarily  reversible  error. — State  t. 
Crawford  (Minn.)  822. 

'Matters  of  common  observation  upon  which 

J' II ry men  are  aa  capable  of  forming  ao  opin- 
on  as  are  physicians  and  surgeons  are  not 
matters  for  expert  medical  testimony;  but  it 
is  not  necessarily  rerersible  error  to  allow  a 
witness  to  testify  to  a  fact  which  is  a  matter 
of  common  knowledge. — Tnrl^  t.  Stfcte  (Neb.) 
934. 

In  prosecution  for  larceny,  instruction  mis- 
stating what  the  information  charged  htld  not 


prejudicial  under  the  eriflenee.— State  t.  BJdk- 
strom  (S.  D.)  481. 

When  the  eentmce  fixed  by  the  trial  court 
Is  within  the  statutory  limit,  the  Supreme 
Conrt  cannot  review  the  motives  which  influ- 
enced the  presiding  Judge  in  fixing  the  sen- 
tence.—State  V.  Bjelkstrom  (S.  D.)  &1. 

Defradant  cannot  complain  of  the  failure  of 
the  indictment  to  set  forth  the  offense  in  dif- 
ferent counts,  in  accordance  with  Bev.  Code 
Cr.  Proc.  S  224,  unless  he  was  misled  or  is 
exposed  to  the  Jeopardy  of  another  prosecn- 
tioD.— State  V.  Shanley  (S.  D.)  622. 

An  instruction  as  to  the  credibility  of  a  wit- 
ness who  had  made  untruthful  statements  on 
the  stand  held  prejudicial  error,  though  the 
court  had  prerloasly  correctly  charmd  the  law 
on  such  subject — Colbert  v.  State  (Wis.)  61. 

Where  the  record  of  a  former  conviction  of 
one  "Lucy  La  Blanche"  was  admitted  in  a 
prosecution  of  one  "Lucy  Colbert;"  a  state- 
ment In  the  charge  that  uie  record  of  the  Cfm- 
viction  of  one  "Lucv  Colbert"  had  been  of- 
fered in  evidence  held  not  reversible  error. — 
C>)]bert  V.  State  (Wis.)  61. 

In  a  prosecution  for  Iwmicide,  accused  held 
not  prejudiced  by  submission  of  the  alleged 
voluntary  character  of  certain  confessions  to 
the  Jury.— Hints  v.  SUte  (Wis.)  110. 

In  a  prosecution  for  homldde*  it  was  not  re- 
versible error  to  refase  to  exclude  the  Jury 
during  a  preliminary  inquiry  as  to  the  volnn- 
tary  diaracter  of  certain  alleged  confessions. — 
Hintz  V.  State  (Wis.)  110. 

The  determination  of  the  trial  court  on  the 
admission  of  alleged  confessions  of  accused  in 
evidence  is  controlling  on  appeal,  unless  it  sat- 
isfactorily appears  from  the  record  that  the 
ruling  was  clearly  againat  the  evidence^ — Boss- 
czyuiala  v.  SUte  (Wis.)  113. 

CROPS. 

Dinosal  of,  crops  subject  to  landlwtfs  Bra,  see 
"Landlord  and  Tenant,"  |  4. 

Limitation  of  action  for  injury  to,  see  "Limita- 
tion of  Actions,"  1  2. 

Renting  on  shares,  aee  "Landlord  and  Ten- 
ant," I  5. 

CROSS-EXAMINATION. 

See  "Witnesses,"  i  2. 

CUSTODY. 

Of  chUd.  Me  ■'Divorce/'  1  5;  "Parent  and 

Child," 

Of  insane  person,  see  "Insane  Persons,"  i  1. 
Of  Jury,  see  "Cdminol  Law,"  f  14. 

CUSTOMS  AND  USAGES. 

EMdMice  of  usual  and  customary  methods  ot 
prevwting  injury,  see  "Evidence,"  {  3.  * 

CY  PRES  DOCTRINE. 

See  '*l>usta,"  |  2. 

DAMAGES. 

Compensation  for  propertv  taken  for  pnl^c  use, 

see  "Eminent  Domain,''  {  2. 
Excessivenees  as  ground  for  new  trioL  see 

"New  Trial."  {  L 
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Limitation  of  action  to  reoorer  damages  to 

state  land  by  removal  of  timbw,  Me  "Omita- 

tton  of  Actions,"  1  1. 
Motion  for  new  trial  on  grouod  of  excessive 

recovery  as  condition  to  right  to  review,  see 

"Appeal  and  Error,"  |  4. 
pinion  evidence,  see  "fividence,"  ft  10. 
Sif^t  to  bill  of  partlcol&rm  In  action  tot.  aec 
^Tleading,"  S  67 

Damaga  for  particulaT  injvries. 

9fte  "Fraud,"  .1  1:  "Nuisance."  S  1- 

Breach  by  vendee  of  contract  for  sale  of  land, 
see  "V«idor  and  Pardiaser,"  {3  6,  7. 

Prom  flowage.  see  "Waters  and  Water 
Courses,"  S  8. 

From  wrongful  sale  of  Uqaon^  see  "Intoxicat- 
ing Uqnon."  |  8. 

ObstmctioD  of  access  to  lot  by  embankment 
constructed  nnder  power  of  eminent  domain, 
see  "Eminent  Domain,"  S  2. 

To  ^p»ty  of  towns  tv  drain,  see  "Drains," 

^If^rongfnl  atUchment.  aee  "AttachmaDt,'*  I  6. 
Recovery  in  particular  actUma  or  proceeMngt. 

See  "InJonctioH,"  {  6. 

I  1.   Gronnda  and  snBJoota  of  WMnpn- 
satory  damAcm. 

Damages  wbere  defendant  appointed  plaln- 
tUh  exclusive  agents  for  a  definite  term  to  sell 
its  pack  of  fish  at  an  agreed  commisBion,  on 
breach  of  the  contract,  determined. — Emerson 
V.  Pacific  Ooaat  &  Norway  Packing  C!o.  (Minn.) 
673. 

In  an  action  by  a  minor  for  personal  injuries, 
the  amount  of  plaintiff's  Indebtedness  for  phy- 
^cian's  services  and  nursing  is  a  proper  ele- 
ment of  damage. — Berg  v.  United  States 
Leather  Oo.  (Wis.)  60. 

i  2.  Iilqvidated  damacea  and  penmltlea. 

Agreement  in  a  building  contract  held  so  un- 
certain as  to  the  manner  in  which  deductions 
are  to  be  computed,  aa  to  justify  a  holding  that 
iwovislon  referred  to  did  not  conatitute  an 
agreement  to  pay  stipulated  damages. — ^Bobot- 
son  T.  Village  of  Grand  Bapida  (Minn.)  71Bw 

I  3.  Bfeaaim  of  damages. 

•The  father  of  an  infant  child  may  recover 
for  any  injury  to  the  child's  clothing  and  for 
the  loss  of  his  services  and  for  medical  attend- 
ance directly  occasioned  by  the  wrongful  acts 
of  another. — Shoemaker  v.  Jackaon  (Iowa)  503. 

I  4*  iHadoQaate  aad  ezeesslTe  damacea. 

*In  an  action  for  injuries  on  a  dty  sidewalk, 
a  verdict  for  ¥8,000  Aeld  not  excessive.— Wright 
V.  City  of  Davenport  (Iowa)  J  022. 

In  an  action  for  personal  injuries,  a  verdict 
for  Sl,995  Add  not  excessive. — Shalgren  t. 
Bed  Cliff  Lomber  Co.  (Minn.)  631. 

*A]i  award  of  98.000  for  personal  injuries 
Aeld  not  excessive. — Campbell  v.  Railway  Trans- 
fer Co.  (Minn.)  547. 

In  an  action  against  a  railroad  for  injuring 
plaintiff's  horse,  the  verdict  for  plaintiff  for  $200 
held  not  exce5sive.~Borneman  v.  Chicago,  fit. 

P.,  M.  &  O.  Ry.  Oo.  (8.  D.)  20& 

S  S.    Ploadlnc*  evldoiioet  and  auessmoBt, 

*Wbat  one  earns  in  hia  ordinary  occupation 
is  evidence  oi  the  value  of  hia  time  on  the 
issue  of  damagea  occaaicmed  l)y  loss  of  time 
from   such  occupation. — TnlUi    t.  McClary 

(Iowa)  600. 

In  an  action  for  Injuries  to  a  passenger,  an 
iustructlon  Aeld  not  objectionable  as  auUioriz- 
ing  a  recovery  for  the  value  of  earnings  lost  by 
plaintiff  as  a  housewife. — Boney  T.  Detroit 
United  By.  (Mich.)  420. 


An  addition  to  a  requested  diarge  that  piain- 
tiff  could  not  recover  for  any  aggravatimi  of  a 
prior  existing  disease  AeM  not  a  destmction  of 
the  forte  of  the  request — Bemay  T.  Detroit 

United  By.  (Midi.)  4^. 

In  an  action  for  injuries  to  a  female  paaseai- 
ger,  evidence  Acid  to  warrant  a  recovery  for  the 
postponement  of  her  marriage. — Kemey  t,  De- 
troit United  By.  (Mich.)  420. 

In  an  action  tar  injorieo,  tastimoay  of  a 
physidan  keld  rendered  competent  by  hia  snl»> 
sequent  testimony. — ^Bo^m  T.  City  of  Detroit 
(Mich.)  826. 

In  an  action  for  injuries  to  plaintiff,  evidence 
as  to  how  an  abscess  which  formed  on  plain- 
tiff's leg  might  have  been  caused  held  admis- 
8ible.--Boehm  t.  City  of  Detroit  (Mich.)  626* 

In  an  action  for  breach  of  contract  appoint- 
ing plaintiffs  brokers  to  sell  defendants  pack 
of  flsli,  evidence  of  sales  made  after  the  breach 
and  pending  the  contract  term,  by  defendant, 
held  admissible. — Emerson  v.  Pacific  Coast  ft 
Norway  Packing  Co.  (Minn.)  673. 

Where  the  complaint  in  an  action  to  recover 
damages  for  peisonal  injaries  alleges  spedfie 
acts  of  negligence,  the  proof  will  be  eooflned  to 
matters  thus  alleged.— Jemmlng  t.  Great  North- 
ern By.  Co.  (Minn.)  1078. 

In  an  action  for  personal  injuries  \Hd  not 
error  to  charge  fhe  Jury  that  in  estimating 
damages  th^  should  consider  sodi  aa  would 
naturally  and  leasimabbr  result  from  tlw  itijiiry 
in  the  future.— City  m  Lexiiu;ton  t.  Flehar^ 
(Neb.)  1056. 

In  an  action  against  a  city  for  personal  in- 
juries, evidence  held  sufficient  to  justify  submis- 
sion to  the  jury  the  question  as  to  dimination 
of  plaintiff's  eaxning  iMwer. — (Stj  of  Lexiiigton 
V.  Fleharty  (N«lOu»6. 

DAMS. 

S«e  "Watos  and  Water  Conrses,"  1  8. 

DEATH. 

Liability  of  master  for  wrongful  death,  of  serv- 
ant.  see  "Master  and  Servant,"  H  8»  8. 

Of  partner,  see  "Partner^ip,"  S  4. 

Of  party  to  action  ground  for  abatnnent,  see 
"Abatment  and  Bevival,"  I  1. 

Of  party  to  appeal,  see  "Appeal  and  Bnor,**  {  5. 

Spedal  verdict  in  action  for  wrongful  death, 
see  "Trial,"  \  6. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  Ooaveyances." 

DECEDENTS. 

Estates,  see  "EJiecntorB  and  Administrators.** 
Testimony  as  to  transactions  irltb  persons 
since  deceased,  see  "Witnesaeat"  |  1. 

DECEIT. 

See  "Fraud." 

DECLARATION. 

In  ideading,  see  "Pleading." 

DECLARATIONS. 

As  evidence  In  dvU  actloBit  sm  **BhFid«iesw** 
I  6. 
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As    evidence   In    criminal    proiecotllKiik  ue 
"Criminal  Law,"  H  8,  4. 

DEDICATION. 

t  1.    HatBve  and  M««lali«a. 

'Under  the  express  proTialona  of  Oode  1873, 
I  561,  the  acknowledgment  and  recording  of  a 
^at  is  eqniralen't  to  a  deed  in  fee  simple  for  the 
pnbHe  nse  of  a  street  indicated  thereon. — Back- 
man  T.  Glt7  of  Oakaloosa  (Iowa)  M7. 

•Under  Code  1887,  S  T61,  acceptance  of  dedi- 
cation of  street  by  resolntlon  is  proper. — Back- 
man  T.  City  of  Oskalooaa  (Iowa)  34T. 

*An  acceptance  by  mnnicipal  BUthorltiea  of  a 
dedication,  altbongh  uot  made  until  10  years 
■abseqnent  to  tiie  filing  of  the  plat,  !■  in  ume. 
— BackmaD  r.  City  of  Oskalooaa  (Iowa)  847. 

*Facta  Jteld  snfildent  to  sliow  acceptance  of  a 
dedicated  street.— People  t.  Wolverine  Mfg. 
Oo.  (Mich.)  726. 

DEEDS. 

Alteration,  see  "Alteration  of  Instraments." 
Avoidance  by  statute  of  frauds,  see  "Fraods, 

Statute  of,^  5  2. 
Cancellation,  aee  "Cancellation  of  Instruments." 
Covenants  in  deeds,  see  "Covenants," 
In  fraud  of  creditors,  see  "Fraudulent  Gon- 

Tejancea." 
In  trnat,  aee  "Tmsts,"  (  1. 
Parol  or  extrinsic  evidence,  see  "Eridence,"  I  9. 

Deeds  by  or  to  jtarttcular  doMes  cf  parties. 

See  "Husband  and  Wife,"  (  2. 
Partnera.  see  "Partnership,"  |  2. 

Deed*  of  particiiiar  species  cf  property. 

See    "Easements,"  }  1;    "Homestead,"  |  2; 

"Party  Walls." 
On  mortgage  foreclosure  sale,  see  "Mortgages," 

I  7. 

Particular  cla»$a  of  deed$. 

Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation,"  1  9; 

I  1.  B«a«lslteB  and  vaUdltr. 

*A  delivery  of  a  deed  to  one  of  several 
grantees,  to  hold  the  same  for  heraeif  and  the 
•others,  with  the  knowledge  and  consent  of  the 
latter,  is  a  deUverr  to  alL^Webh  t.  Webb 
(Iowa)  488. 

In  a  suit  to  re-establish  a  lost  or  destroyed 
deed,  the  bill,  alleging  that  the  deed  was  deliv- 
ered to  tbe  grantee  and  tbeu  returned  to  the 
grantor,  did  not  fail  to  9tate  a  cause  of  action 
because  there  was  no  delivery  of  the  deed. — 
Blackford  t.  Olmstead  (Mich.)  47. 

*A  deed  is  voidable  If  the  grantor  when 
«xecutii]g  it  was  so  intoxicated  ai  to  be  incapable 
of  understanding  the  trauaaction.— Spoonheim 

v.  Spoonheim  (S.  D.)  845. 

*Where  the  grantor  In  a  deed  was  Intoxicated 
at  the  time  of  its  execution,  he  must  move 
within  a  reasonable  time  to  cancel  the  deed, 
or  he  will  be  deemed  to  have  ratified  it. — 
Spoonheim  v.  Spoonheim  (N.  D.)  84S. 

{  2.  GoBstractloB  aad  operatloB. 

Finding  that  company  which  bad  platted  eiid 
sold  lots  had  uot  undertaken  to  dispose  of  a 
plattod  street  to  plaintiBF  Acid  proper. — Backmau 
T.  City  of  Oskaloosa  (Iowa)  347. 

A  reservation  of  a  right  of  way  in  a  deed 
held  inoperative,  because  attempting  to  reserve 
a  right  of  way  over  land  having  no  existence  in 
iact— O'Neil  t.  Potter  (Micb.)  886. 


An  intention  by  a  grantor  to  reserve  a  right 
of  way  out  of  land  conveyed  hvld  not  to  estab- 
lish a  right  of  war  Ineonalatent  with  tiie  grant 
of  U«  deedv-^'Neil  v.  Potter  (Mich.)  S86. 

*A  deed  to  M.  "during  her  life^  grantae,  and 
her  heirs,"  and  to  M.,  and  her  heirs  and  as- 
signs, in  fee,  forever,  heU  to  convey  a  fee  to 
m;  and  her  hrirs.— Headiam  r.  Blaess  (Mich.) 
679. 

Reatrictlons  in  deeda  will  be  construed  atilctly 
against  the  granton  and  thoae  daiming  nnder 
tbem. — Jamea  t.  Irvine  (Mich.)  631. 

A  restriction  in  a  deed  as  to  the  erectioa  of 
buildings  held  valid.— James  t.  Irvine  (Mich.) 
631. 

A  grantee  in  a  deed  containing  a  building 
restriction  held  not  prevented  from  erecting 
a  double  house  on  bis  premises. — James  v. 
Irvine  (Micb.)  631. 

A  deed  of  real  estate  held  to  convey  an 
easement  for  the  purposes  of  a  public  levee 
or  street  "over  and  upon"  certain  lots  con- 
veyed.— Security  Trust  Go.  T.  Joestlng  (Minn.) 
830. 

A  deed  held  to  except  tbe  fee  of  a  certain 
strip  for  a  right  of  way. — Pritehard  t.  Lewis 
(Wis.)  989. 

I  S.   WmtMrnm  u&d  evld«M*. 

Possession  of  grantor,  and  insurance  and  lease 

of  property  by  her,  held  not  conclusive  against 
delivery  of  deed.— Webb  t.  Webb  (Iowa)  438. 

•Where  deeds  are  duly  signed,  acknowledged, 
and  recorded,  it  ia  presumed  that  they  were 
properly  delivered.— Webb  v.  Webb  (Iowa)  438. 

In  an  action  to  quiet  title,  burden  held  to  bf> 
on  plaiodfl  to  overcome  presumption  of  record 
legal  title  by  clear  preponderanoa  of  aridence. — 
Drees  v.  Dreea  (Iowa)  479. 


See 


DEFAMATION. 

*Libel  and  Slander.** 


DEFAULT. 

Judgment  by,  see  ''Judgment,"  I  1. 

DEFICIENCY. 

On  foreclosore  of  mortgage^  ms  "Mortgages," 
I  7. 

DELAY. 

In  entry  of  Judgment,  see  "Judgment,"  {  8. 

In  trial  of  injunction  suit  as  ground  for  manda- 
mus to  compel  dissolution  of  injunction,  aee 
"Mandamus,^'  |  1, 

DELIVERY. 

Of  deed,  see  "Deeda,"  S  1 ;  "Bscrovra.'* 

Of  gift,  see  "Gifts,"  t  1. 

Of  goods  sold,  see^'Sales."  i«  4,  7. 

Of  mortgage,  aee  "Chattel  Mortgagea,"  1 1. 

DEMAND. 

As  condition  precedent  to  action  by  trustee  In 
bankruptcy,  see  "Bankruptcy,"  f  1. 

DEMONSTRATIVE  EVIDENCE. 

In  civil  aeti<ms,  see  "EMdenee."  I  4. 
In  criminal  prosecutions,  aee  "Criminal  £aw," 
Si  3,  4. 
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DEMURRER. 

As  mode  of  raising  obiertfons  rebttlnff  to  parties, 

see  "Parties."  8  2, 
Inplaadlng,  s8e''Bqnit7,'*|2;  ^-plsadliig,"  |  4. 

DEPOSITARIES. 

Of  deeds  d^vered  as  escrowB,  aee  "Bbctows." 

DEPOSITIONS. 

See  "Witnesses." 

Rifht  to  ase  as  dq^dent  oa  pendanej  of  ac- 
Uon,  see  **Lia  Pwdens.'* 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,**  |  & 

DEPUTIES. 

Avtlioritj  of  depntj  clerk  to  accept  notice  of 
appeal,  see  "Appwl  and  Brror,"  f  6. 


DESCENT  AND  DISTRIBUTION. 

m  and  Adminlstntti 
"Wills." 

DESCRIPTION. 


See  "Bncntors  and  Adminlstntoc^ ;  "Home- 
stead," I  8;  "Wills." 


Names  of  Individuals,  see  "Names.** 

Of  devisees  or  legatees  In  will,  see  "Wills,"  fi  4. 

Of  land  coDVered  b;  tax  deed,  see  "Taxation,*' 

i  9. 

Of  promrty  convejed,  see  "Boandarles,"  11; 

"Deeds,"  }  2. 
Of  propertf  devised  or  beqaeathed,  see  "WiUst" 

ol  property  for  taxation,  see  "Taxation,*'  |  4. 

DETECTIVES. 

Champertons  agreements,  see  "CSiamperty  and 

Maintenance.*' 
Recoven  for  services  in  qnantum  meruit,  see 

"Work  and  Labor." 
Validity  of  contract  between  attorney,  cUoit 

and  detective  see  "Contracts,"  1  1. 


See  "Beplevin." 


See  "WiUs." 


DETINUE 


DEVISES. 


DIKES. 


Construction  hr  private  persons,  sss  "Waters 
and  Water  Qnirses,"  1 2. 

DISCHARGE. 

From  Indebtedness,  see  "Accord  and  Satisfac- 
tion"; "Bankruntcr,"  I  2;  "Compromise  and 
Settlement";  "BeleaBe." 

DISCOVERY. 

Appealability  of  order  staying  proceedings  for 
examination  of  party  as  adverse  witness,  see 
"Appeal  and  Error,"  I  2. 

I  1.    Under  atatmtovy  prorlaloas. 

Rev.  St.  1898,  {  4096.  autboricing  ^e  exami- 
nation of  a  party  otberwise  than  as  a  witness  on 


a  trial,  held  to  authorise  sach  ezaminatioii  in 
nid  of  a  defense  to  an  application  to  ezamioe 
defendant's  IkmAs  and  papers  befwe  the  filing  of 
the  complainL  under  section  418S. — ElUingtf  v. 
EquiUtde  Ufe  Assar.  8oc  (Wis.)  811. 

Cir.  Ct  Rule  18,  |  6,  sobd.  1,  providing  for  a 
stay  of  proceedings  "in  the  action"  pending  com- 
pliance with  an  order  for  the  examination  of 
books  and  papers,  held  not  a  stay  to  an  applica- 
tion for  the  examination  of  the  appitcant  for 
such  order,  under  Rev.  St.  18^  i  4096,  in  de- 
fense thereto, — EUIingar  v.  Bquitable  Lib 
Assur.  Soc.  (Wis.)  mT 

DISCRETION  OF  COURT. 

Admission  of  evidence  in  action  on  InsnniBce 
policy,  see  "losnraoce,"  |  8- 

CrOBS-examination  of  witnesses,  see  "Witness- 
es." i  2. 

Dissolving  injunction,  see  "Injuuction,*'  I  2. 
Review  in  civil  actions,  see  "Appeal  ana  Er- 
ror," I  16. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  I  7. 
Ooata,  see  "Costs."  i  3- 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  SS  1,  6,  10. 

Dismissal  of  salt  in  equity,  see  "Equity,"  {  3. 

Judgment  of  dismissal  as  bar  to  another  ac- 
tion, see  "Judgment,"  {  6. 

Of  suit  against  raecntor  for  neclflc  perform- 
ance, see  "Sbtecutors  and  Adrainistraton," 

I  1.  Involnntavy. 

An  action  shonld  not  be  dismissed  for  a  mm 
irregularis  in  practice  which  can  be  remedied 
by  amendment. — Morgridge  r.  Stoefer  Qf.  D.) 
U12. 

DISSOLUTION. 

Of  corporations,  see  "Corporations,"  |  S. 
Of  injunction,  see  "Injunction."  |  2. 

DISTRIBUTION. 

Of  estate  assigned  for  creditors,  see  **AaslgD- 
ments  tor  Benefit  of  Otedltors,*'  |  L 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Appc^ntment  of  assistant  prosecuting  attorney 
tor  particular  ease,  see  "Criminal  Law,"  {  6. 

ArgumMit  and  conduct  of  prosecuting  attornej, 
see  "Criminal  Law,"  S  8. 

Assistant  counsel  in  bastardy  proceeding  see 
"BaMards,*'  I  1. 

DITCHES. 

See  "Drains.** 

OonstmctlMi  of  1^  eoonty,  see  "Coimtfe^,*  1 1. 

DIVORCE 

Annulment  of  marriage,  see  ''Marriage." 

As  affecting  right  to  comidain  against  spuuM 
for  adultery,  see  "Adultety." 

Champerty  as  affecting  contract  for  procur- 
ing, see  "Champerty  and  Maintraance." 

Conflicting  jurisdiction  of  suit  for,  see  "Courts." 

i  5. 

Exemptions  in  divorce  proceedings,  see  "Ex- 
emptions," I  1- 

Guardian  ad  litem  in  suit  for  against  inssse 
perscHi,  see  "Insane  FwmA^*'  |  2. 
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Fartitlon  of  homestead  deeded  to  wife  in  settle 
ment  of  dfrorce  proceedinc,  see  "Homestead," 

S  2. 

Right  o£  recovery  in  quantum  meruit  for  aerv- 
ices  performed  in  farthering  the  procure- 
ment of  dirorce,  see  "Work  and  I^tbor." 

SeparatA  maintenance.  Me  "Hnsband  and 
Wife,"  I  4. 

Validity  of  contract  relating  to  procnrement  of 
divorce,  see  "Contracts,"  1 1. 

I   1.  Oiromads. 

*Under  Ilev.  St.  189S,  }  2356.  subd.  7,  a  bus- 
band  held  not  entitled  to  divorce  because  the 
wife  lived  apart  from  him  for  five  years  as  a 
result  of  his  cruel  treatments — Jakubke  v. 
Jakubfae  (Wta.)  704. 

i  2.  Defeuos. 

Where  a  marital  offense  constituting  a  cause 
for  divorce  is  condoned,  but  the  misconduct  on 
the  part  of  the  offending  spouse  is  thereafter 
repeated,  the  condonation  is  abrogated,  and  the 
former  cause  for  divorce  is  revived. — SldJeman 
-r.  Edleman  (Wis.)  66. 

i  3.   JwladlotloB,  pvoesedlass,  «kd  ro* 
U«f. 

*A  decree  of  absolute  divorce  held  properly 
granted  by  proof  of  misconduct  of  plaintiff  after 
the  ori^nal  answer,  as  alleged  in  the  supple- 
mental answer,  and  it  was  not  necessary  that 
defendant  shoold  first  prove  the  substantive 
offense  charged  in  the  onginal  answer. — Sodini 

Sodini  (Minn.)  976. 

Judgment  for  temporary  separation  from  bed 
and  board  held  to  be  interlocutory,  under  Rev. 
St.  1898,  i  2883,  and  not  to  prevent  subsequent 
application  for  divorce  or  separation. — Lam- 
berton  v.  Lamberton  (Wis.)  807. 

i  4.  AUmo^,  lUlawyaeaa,  wad  dlaposl- 

An  allowance  of  alimony  will  not  be  disturbed 
when  jnstffled  by  the  evidence. — Sodini  v.  Sodini 
(Minn.)  976. 

Where  an  absolute  divorce  Is  granted  a  wife 
for  adultery  of  her  husband,  the  court  may 
make  her  an  allowance  out  of  his  persooal 
property  in  addition  to  the  dower  Interest, 
which,  under  Oen.  St  1894,  fi  4808,  vests  in 
her.— Sodini  v.  Sodini  (Minn.)  976. 

Where  the  title  to  property  has  been  cut  off 
by  the  nonpayment  of  taxes,  it  cannot  be  taken 
into  account  in  making  a  division  of  property 
between  spooses  In  a  divorce  proceeding. — Edle- 
.  man  v.  Edleman  (Wis.)  56. 

In  a  proceeding  for  divorce  and  settlement  of 
proper^  rights,  allowance  to  wife  of  more 
than  one-third  of  husband's  property  held  no- 
warranted. — E^eman  v.  Edleman  (Wis.)  66.  . 

I  5.   Onatodr  Mkd  support  of  eUldran. 

A  Judgment  for  divorce  held  not  to  impose 
on  the  nasband  the  duty  of  supporting  the 
children  after  their  attaining  full  age. — Boehler 
V.  Boehler  (Wis.)  840. 

An  order  dlscharglDg  a  Hen  created  by  a 
judgment  for  divorce  held  required  under  the 
facts.— Boehler  v.  Boehler  (Wis.)  840. 

Rev,  St  1898,  S  2362,  held  only  to  authorise 
the  court  to  provide  for  the  maintenance  of 
<-bi]dren  of  divorced  parenta  during  their  mi- 
nority.—Boehler  T.  Boehler  (Wis.)  StO. 

DOCUMENTS. 

As  evidence  In  civil  actions,  see  "Evidence," 
i  8. 

As   evidence   in   criminal   prosecutions,  see 

"Oriminal  Law,"  H  3,  4. 
Production   and   inspeetioD   of  writings,  see 

"Discovery/*  |  1. 


DOMICILE. 

Length  of  residence  to  give  JnriBffietioa  to 
annul  nurriage,  sea  "ManiagB." 


See  "GiftB." 


DONATIONS. 


DOWER. 


Election  between  testamentary  provision  and 
dower,  see  "WiUs,"  I  B. 

DRAINS. 

Act  rriatiiur  to  drains  a*  d«iial  of  eqnal  pro- 
tection of  Laws,  see  "Constitutional  Law,"^ 
I  6. 

Condemnation  of  land  for,  see  "Eminent  Do- 
main," 8§  1,  2. 

In  cities,  see  "Munldpal  Corporations,"  |  8. 

Mandamus  to  compel  certification  of  special 
drain  assessment,  see  "Mandamus,"  {  2. 

TtUe  of  statute,  see  "Statntes,"  |  2. 

I  1.   SstabUahmeBt  and  maintoMaBee. 

'Failure  to  ^ive  notice  to  a  certain  landown- 
er of  proceedings  for  the  establishment  of  a 
drainage  ditch  does  not  render  the  proceedings 
invalid  as  to  landowners  properly  notified. — 
Ross  V.  Board  of  Sup'rs  of  Wright  County 
(Iowa)  606. 

Act  30th  Oen.  Assem.  p.  69,  c.  67,  amending- 
Code,  tit  10,  c  2,  held  to  validate  certain  ditch 
proceedings  which  had  been  begun  under  the 
unconstitutional  provisions  of  the  statute  amend- 
ed.— Ross  V.  Board  of  Sup'rs  of  Wri^t  Coun- 
ty aowa)  506. 

*Where  a  landowner,  not  notified  of  a  drain- 
age proceeding  affecting  her  land,  voluntarily 
appeared  and  procured  the  allowance  of  a  claim 
for  damages,  all  objections  for  failure  to  give 
notice  were  waived. — Ross  v.  Board  of  Sup'rs 
of  Wright  Ounty  (Iowa)  606. 

Code.  tit.  10,  c.  2,  as  amended  by  Acts  30th 
Gen.  Assem.  p.  69,  c.  67.  relative  to  drainage  pro- 
ceedings, held  not  unconstitutional  for  failure  to 
provide  for  notice  and  hearing  as  to  what  land 
shall  be  included  In  the  drainage  district. — Ross 
V.  Board  of  Sup'rs  of  Wright  County  (Iowa) 
506. 

*Code,  tit.  10,  c.  2,  as  amended  by  Acts  80th 
Oen.  Anem.  p.  69,  c  67,  relative  to  proceedings 
for  the  establishment  of  drainage  ditches,  held 
not  unconstitutional,  because  denying  the  right 
to  raise  on  appeal  the  question  vroether  the 
land  was  benefited. — Ross  v.  Board  of  Sup'rs  of 
Wright  County  (Iowa)  506. 

A  township  is  not  entitled  to  recover  damages 
for  Injuries  to  its  bighwajrs,  bridges,  or  cul- 
verts caused  bv  the  enlargement  of  artificial 
water  courses  the  authorities  of  adjoining 
townships  and  conntiea. — ^Merritt  Tp.  T.  Harp 
(Mich.)  587. 

Where  the  size  of  an  artiflcia]  drain  was  un- 
lawfully increased  by  a  county  drain  commis- 
sioner to  the  injury  of  an  adjoining  township, 
such  commissioner  was  Individually  liable  for 
the  damage.— Merritt  Tp.  v.  Harp  (Mich.)  687. 

Drains  excavated  by  public  authorities  held 
artificial  waterways,  though  constructed  along 
the  line  of  natural  depressions  and  wa«hed-ont 
channels.— Merritt  Tp.  v.  Harp  (Mich.)  687. 

Authorities,  thongh  entitled  to  clean  ont 
public  drains  to  the  depth  they  were  originally 
excavated,  held  not  authorized  to  excavate  them 
deeper,  to  the  damage  of  an  adjoining  township. 
—Merritt  Tp.  v.  Hiarp  (Mich.)  687. 
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Loc.  Acts  1903,  p.  4S4,  No.  448,  providing 
for  the  election  of  couDty  draio  commlsdoners 
in  a  cotm^,  helA  an  amendment  by  Implica- 
tion  of  Laws  1897,  p.  351,  No.  254,  at  amended 
by  Lawi  1809,  p.  459.  No.  272.— Attorney 
General  t.  Stryker  (Blich.)  7^. 

I  2.    Auessments  and  speolal  tuaa. 

Acts  30th  Gen.  Assem,  p.  61,  c.  68,  AeM  not 
to  authorize  the  Iotj  of  special  assessments  for 
tiie  drainaM  of  land  In  excess  of  the  benefits 
receiTed.— Sisson  t.  Board  of  Snp'rs  of  Bnoia 
Vista  County  aowa)  454. 

*In  proceedings  for  the  establishment  of 

drainage  ditches,  it  is  proper  to  levy  the  tax 
before  the  work  Is  dooe. — Ross  v.  Board  of 
Sup'rs  of  Wright  Coonty  (Iowa)  506. 

Where  a  guardian  voluntarily  appeared  In  a 
drainage  proceeding  and  aft^warda  brought 
the  matter  before  the  court  for  approval,  it 
was  presumable,  in  a  collateral  proceeding,  that 
notice  was  given  to  the  ward  of  the  proceed- 
ing to  obtain  approval  of  the  goardian'a  action. 
—Bras  T.  Board  ut  Sup'rs  <^  Wright  Ooonty 
(Iowa)  606. 

DRUNKENNESS. 

Of^^^rty^  to^  deed  as  affecting  validity,  see 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  f  7. 

DUPLICITY. 

In  Indictment,  see  "Indictment  and  Informa- 
tion." f  3. 
In  pleading,  sea  "Pleading,"  H  2,  4. 

DUTIES. 

Bnilas  datlei,  aee  "Internal  BeTOnne." 

DYNAMITE. 

See  "Explosives.** 

EASEMENTS. 

See  "Dedication" ;  "Highways." 
Oreation  of  by  deed,  see  "Deeds,**  |  2. 

I  1.  CreatloB.  estetenee,  mmd  tmnmtau^ 

Hon, 

Beservation  in  deed  to  one-half  of  a  building 
of  the  right  to  use  "the  stairway  and  hallway 
upstairs"  construed  to  include  the  stairway 
leading  to  the  street. — ^Teachont  T.  CapltM 
Lodge,  I.  O.  O.  F.  (Iowa)  440. 

Where  an  easement  is  expressly  reserved  by 
deed,  it  Is  not  necessary  to  the  coutinaed  ex- 
istence thereof  that  it  be  essential  to  the  enjoy- 
ment of  the  tenement  to  which  It  is  appur- 
tenant—Teachont  V.  Capitol  Lodge,  I.  O.  O.  F, 
(Iowa)  440. 

It  is  not  necessary  that  a  reservation  sball 
have  been  made  to  the  grantor,  his  heirs  and 
assigns,  in  order  to  create  an  appurtenant  eaB»- 
meat.— Teachont  T.  Capitol  Lodge,  I.  O.  O.  F. 
aowa)  440. 

Reservation  in  deed  to  one-half  of  building  of 
right  in  grantor  to  use  stairway  and  hall  li«ld 
to  create  an  easement  appurtenant  to  the  half 
of  the  building  retained. — ^Teachout  T.  Capittd 
Lodge,  I.  O.  O.  r.  (Iowa)  440. 

The  fact  that  the  tenant  of  premises  Is  not 
making  actual  use  of  a  stairway  appurtenant 
thereto  does  not  indicate  an  abandonment  by 


the  landlord  of  the  right  to  use  the  stairway.— 
Teachoat  v.  Capitol  Lodge,  L  O.  O.  F.  (Iowa) 

440. 

I  S.    Extent  of  richt,  sse,  aad  obstrae- 

tlOB. 

Lease  of  upper  story  of  buildiug,  togedier 
with  stairway  giving  access  thereto,  construed, 
and  A«Id  not  to  give  the  lessee  an  exclnsive 
right  to  the  stairway.— Teachont  t.  Caiotol 
Lodge,  I.  O.  O.  F.  Clowa)  440. 


"Bail- 


EJECTION. 

Of  passengers,  see  "Carrien,**  |  2. 
Of  trespasser  from  movlDS  train.  Ma 
rowls.'^IS. 

EJECTMENT. 

statutory  new  trial,  see  "New  Trial.*'  |  4. 

I  1.    Bicht  of  Mtion.  and  defeasas. 

*An  action  to  recover  possessioD  of  real 
estate,  based  on  the  first  danae  of  Gomp. 
Laws^  {  11,164.  mnat  be  agalnBt  tbe  perarai 
in  actual  adverse  posseswon. — ^Delancy  v. 
Michigan  Elm  Hoop  ft  Lumber  Go.  (MldL) 
668. 

{  S.  Trial,  in^ment,  onfoMomaat  at 
Jndipnent,  and  review. 
*In  ejectment,  title  by  adverse  posseasMiD 
may  be  proved  under  a  genwal  denial,  and 
when  such  title  la  one  of  the  defensca  relied 
upon,  the  jury  should  be  instructed  with 
reference  to  the  same  if  any  competent  evi- 
dence has  been  Introduced  to  support  that 
iasue.— Link  v.  Campbell  (Neb.)  930. 

*In  ejectment,  where  the  defendant* a  answer 
is  a  general  denial,  it  is  not  error  to  instmot 
the  jury  that  the  plaintiff  must  recover,  if 
at  all,  npon  the  strength  of  his  own  titla,— Link 
T.  OamplMU  (Neb.)  1»9. 

ELECTION. 

Between  counts  In  indictment,  see  *TndIctmait 

and  Information,"  {  3. 
Betweoi  testamentary  proviaiwu  and  other 

rights,  aee  "Willa."  f  5. 

ELECTION  OF  REMEDIES. 

For  fraud,  see  "Fraud,"  |  L 

'Holder  of  check,  suing  on  debt  and  pro- 
ceeding by  attachment  and  garnishment,  held 
bound  by  her  election  of  remedies. — Knlmes  v. 
CahiU  (Iowa)  1025. 

ELECTIONS. 

S  1.   Orderinc  or  ealUns  alaetioa.  and 
notlea. 

Const,  art.  C,  SI  4,  10,  15,  20,  21.  and  article 
18,  H  1&  20,  hdd  to  fix  the  terms  of  office, 
and  uia  time  of  the  beginning  and  tnminatioii 
thereoi^  and  the  time  of  the  first  ejection  of 
judges  and  regents  of  the  university,  and  that 
thereafter,  at  the  general  election  next  preceO- 
ing  the  termination  of  each  term  of  office,  a  sui- 
cessor  ^all  be  elected,  and  to  provide  iW  a  suc- 
cession of  sucb  terms  of  ofilce,  making  it  man- 
datory that  a  general  dection  shall  be  held  is 
each  of  the  odd-numbered  yeara^ — State  t.  Gt- 
lusha  (Neb.)  107. 

Where  by  the  Constitution  certain  offices  ar« 
created,  the  terms  of  which  are  fixed,  and  also 
the  time  for  the  election  of  a  anccesaor.  tti« 
Legislature  cannot  postpone  the  election  of  suih 
successor  until  tho  succeedias  general  electioiL 
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held  in  the  next  year,  and  extend  tiie  tenn  of 
office  oC  tbe  incnmbent  dorins  the  intetreniug 
time,  Bnd  proWde  for  an  elecdoa  III  a  dilTerent 
year  in  which  to  elect  socb  snceflMOn. — Stat* 
T.  OaloBha  (Neb.)  1»7. 

Tbe  proTlaions  of  the  biennial  dectfon  law 
(H.  B.  235,  Seas.  Laws  1906)  ara  in  conflict 
-with  the  paramount  law  aa  to  the  election  of 
judicial  officers  and  reeeuta  of  tiie  mdreraitr. 
— State      Galosha  (Neb.)  187. 

Undw  Const,  art.  18,  8  13,  whether  annual 
elections  are  required  depends  on  tbe  offices  ere- 
ated  by  the  Constitution  and  the  time  as  there- 
in prorided,  at  which  an  election  must  be  held 
to  fill  anch  offlcea.— -State  v.  Galuafaa  (Neb.) 
107. 

I  2.  Oontesta. 

Under  a  statute  providing  that  the  report  of 
tbe  committee  amwinted  to  recoont  batlota  In 
a  contest  ahall  be  accepted  br  tbe  board  of 
canTaasers  aa  correct  the  board  waa  under 
no  duty  to  correct  alleged  errote  of  the  com- 
mittee.—Atwood  T.  GitT  of  Sattlt  Ste.  Marie 
(Mich.)  049. 

ELECTRICITY. 

Demonstrative  evidence  la  actiim  tot  bijiirlea 

caused  by,  see  "Evidence,"  I  4. 
Xilectrle  companies  aa  employera,  aee  **Ma8ter 

and  Servant,"  S  8. 
Bxpert  evidence  aa  to  electrical  apparatus,  see 

"Evidence,"  |  10, 
Judicial  notice  aa  to  dangerous  character,  see 

"BvideDc&"  <  1. 
X^bili^  of  electric  company  for  cansInB  de- 


fect m  atreet,  aee 
«7. 


'Municipal  CJorporatuma," 


In  an  action  for  injuries  cansed  by  a  live 
electric  wire,  it  was  proper  to  ask  defendant's 
foreman  on  cross-examination  if  be  had  not 
warned  linemen  against  bot  span  wires. — War- 
ren T.  Cit^  Electric  By.  Co.  (Mich.)  613. 

Negligence  of  the  owner  of  a  trolley  span 
wire  in  Improperly  protecting  it  held  question 
for  Jury.— Warren  v.  City  Electric  By.  Co, 
(Mich.)  613. 

Id  an  action  for  injuriea  caused  by  a  live 
electric  wire,  a  charge  requiring  only  reason- 
able care  held  not  prejudicial  to  defendant. — 
Warren  v.  City  Electric  By.  Co.  (Mich.)  613. 

*In  an  action  for  injuries  caused  by  a  live 
electric  wire,  tbe  reasonableness  of  tbe  inspec- 
tion held  to  depend  not  only  on  tbe  condition 
of  tbe  line,  but  tbe  nature  of  the  danger. — 
Warren  v.  City  Electric  By.  Co.  (Mich.)  613. 

In  an  action  for  injuries  1^  a  live  electric 
wire,  want  of  proper  insulation  and  failure 
to  guard  a  trolley  apan  wire  Jteld  concurring 
caases,  and  that  the  breaking  of  a  tree  was 
not  tbe  sole  proximate  cause  of  tbe  injury, — 
Warren  v.  City  Electric  By.  Co,  (Mich.)  613. 

Negligence  In  violation  of  an  ordinance  re- 

S airing  electric  wires  to  be  strung  25  feet  alKtre 
ae  ground  would  not  be  presumed  to  have 
caused  injury  to  one  who  came  In  contact  with 
a  loose  wire. — Stark  v.  Muskegon  Traction  & 
Lighting  Co.  (Mich.)  1100. 

That  a  child  was  not  aware  of  danger  in 
seizing  a  telephone  wire  suspended  over  an 
electric  wire  held  not  sufficient  to  charge  Me- 
tric light  company  with  responalbiUty  for  re- 
BDlting  injury.—Stark  v.  Muskegon  Traction 
&  Lighting  Co.  (Mich.)  1100. 

Neither  detective  insulation  nor  neameaa  of 
electric  wires  to  ground  held  the  proximate 
canse  of  injury  to  a  child. — Stark  T.  Moakegon 
Traction  ft  Lighting  Co.  (Micb.)  1100. 


ELECTRIC  RAILROADS. 

See  "Street  Bailroada." 

EMANCIPATION. 

Of  child,  aee  "Parent  and  GUld." 

EMBEZZLEMENT. 

Inability  of  employers*  indemnity  Insnrance 
company  for  embtezlement  by  employft,  tee 
"Xngnrance,"  H  6.  7,  9. 

*Id  a  prosecation  against  an  agent  for  em- 
bezzling the  rigbta  of  action  of  bis  employer, 
under  Cr.  Code,  |  121,  an  instruction  held 
erroneoua  wUdi  doea  not  require  a  felonious 
intent— HIgbee      State  (Neb.)  748. 

In  a  prosecution  for  embezzlement  of  a  right 
of  action,  under  Cr.  Code,  {  121,  certain  evi- 
dence held  to  show  embezzlement  under  the 
statute.— Higbee  v.  State  (Neb.)  748. 

Id  a  prosecution  under  Cr.  Code,  {  121,  for 
embezzlement  of  a  right  of  action,  tbe  venue 
ia  properly  laid  in  the  county  where  the  nnr^ 
se  to  convwt  fa  formed. — Higbee  t.  State 
eb.)  74a 

An  allegation,  in  an  information  for  em- 
bezzlement that  the  party  injured  is  a  cor- 
poration, la  sufficiently  auatalned  by  proof 
that  it  la  a  da  facto  corporation. — ^Higbee  t. 
State  (Neb.)  748. 

On  trial  for  embezzlement  of  a  right  of  ac- 
tion, under  Cr,  Code,  S  121.  evidence  that  the 
par^  against  whom  tbe  right  existed  paid  tbe 
money  involved  is  sufficient  prima  facie  evi- 
dence of  value. — Higbee  v.  State  (Neb.)  748. 


EMINENT  DOMAIN. 


I  1. 


Hatwre,  oztOBt,  and  delesatlom  of 

pewev. 

*The  public  use  for  which  private  property 
may  be  taken,  under  Const,  art.  1,  |  Is,  held  a 
use  which  will  Innre  to  the  benefit  of  the  per- 
sons concerned  as  members  of  tbe  community. 
— Sisson  V.  Board  of  Snp'ra  of  Buena  Vista 
County  (Iowa)  454. 

*It  ia  competent  for  tbe  Legislature  to  aa- 
thorize  the  taking  of  private  property  for  the 
drainage  of  agricultural  lands. — Sisson  v.  Board 
of  Sapra  of  Buena  Vista  County  (Iowa)  464. 

Acts  30th  Oen.  Aaaem.  p.  61,  c.  68,  i  1,  re- 
lating to  drainage  of  agricultural  lan^  held 
not  to  authorize  the  taking  of  private  property 
for  a  private  use. — Sisson  v.  Board  of  Snii'n 
of  Buena  Vista  County  (Iowa)  464. 

I  2.  Cotnpenaatlan. 

*Acts  80th  Oen.  Assem.  p.  68,  c.  68,  |  7, 
held  to  meet  tbe  requirement  of  Const,  art.  1. 
S  18,  with  reference  to  securing  the  payment  of 
tbe  compensation  awarded  for  taking  property 
for  a  pnblic  use. — Sisson  T.  Board  of  Sup'rs  of 
Buena  Vista  County  (Iowa)  454. 

Under  Acts  80th  Gen.  Asson.  p.  61,  c.  68,  re- 
lating to  the  drainage  of  lands,  a  bond  held  to 
secure  the  payment  of  tbe  compensation  awarded 
for  tbe  taking  of  property  within  Const,  art  1, 1 
18.— Sisson  T.  Board  of  Snp'ra  of  Buena  Vlata 
Coun^  (Iowa)  464. 

*Const  art  1,  S  18,  held  to  aothorise  a  tak- 
ing of  private  property  without  payment  of  the 
compensa^on  In  advance,  on  It  belngsecnred. — 
Sisson  V.  Board  of  Snp'ra  of  Bnena  l^ata  Coun- 
ty (Iowa)  454. 

*A  person  odnded  from  a  city  lot  by  an  em- 
bankment Gonatmctad      a  railway  company  on 
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Ita  right  ot  way  held  entitled  to  recover  the  dam- 
ages Bustnined. — Hyman  v,  Aon*  Arbor  B.  Oo. 
(Mich.)  375. 

A  city  held  not  relieved  from  liability  to  a 
tenant  for  injorieB  to  the  leawhold  by  a  change 
of  grade  in  certain  etreets. — City  of  Detroit  T. 
O.  H.  Little  Go.  (Mich.)  1106. 

*A  tenant  of  city  proper^.  Injared  by  a 
eeparation  of  grades  in  the  abolition  of  railroad 
grade  crosBings,  under  Comp.  Laws,  S9  4239, 
4244,  heid  entitled  to  recover  from  the  ci^ 
damages  Bostalned  to  the  leasehold. — Citj  of 
Detroit  v.  O.  H.  Uttle  Oo.  (Mich.)  1106. 

i  3*  PvoeeadlBca  to  teke  prvpertr  muI 
ABBeaB  ooBupeKSfttton* 

Under  Rev.  St.  1898,  S8  1846-1848,  1830, 
1851,  held  that,  where  a  landowner  appealed  to 
the  circuit  court  from  an  award  of  oommis- 
sioners  on  a  condemnation  oi  land  by  a  railroad 
company,  the  petition  having  alleged  the  owner- 
ship. It  was  not  necessary  for  the  landowner  to 
make  proof  of  title. — Murray  Hill  Land  Oo.  v. 
Milwaukee  Light,  Heat  &  Traction  Co.  (Wis.) 
1008L 

EMPLOYES. 

See  "Master  and  Servant." 

ENCROACHMENT. 

On  hlghwoyi,  see  "Hli^wayB,"  |  8. 

ENTRY. 

Of  Judgment,  see  "Judgment,**  I  8. 

To  commit  burglary,  see  "Burglary,"  |  1. 

ENTRY/ WRIT  OF. 

See  "BjectmenL" 

EQUAUZATION. 

Of  Uiee,  see  "Taatioii,''  S  4. 

EQUITABLE  MORTGAGES. 

See  "Mortgages."  fi  8. 

EQUITY. 


1. 

Ooanter- 


Dquitable  estopDel,  see  "Estoppel,"  } 
Squitable  set-tdT,  see  "Set-off  and 
claim." 

Joinder  of  causes  in  equitable  actions,  aee  "Ac- 
tion," I  1. 

Notice  of  aivnment  on  chancery  appeal,  see 

"Appeal  and  Brror,"  i  11. 
Belief  against  Judi^ent,  see  "Judgment,"  |  S. 

PmHeular  tvJjjeeU  <^  eqiuUobleiurftdlaMon  and 
egutioMe  remedia. 

See  "Cancellation  of  Instrummts" ;  "Bzemp> 
tions,"  §  1;  "Fraudulent  Conveyances";  "In- 
junction" ;  "Partition,"  §  I ;  "Quieting  Title" ; 
Specific  Performance";  "Trusts." 

Corporate  action,  see  "Corporations,"  H  8*  6. 

Dstabllahment  of  lost  instruments,  see  "Loat 
Instruments." 

Beetndnlng  fixing  inlce  of  labor  under  monopo- 
listic  ooutract.  Bee  "Monopolies,"  1 1. 

I  1.   JurlsdlotloiiT  prlaolpleSf  mmA  m«x« 
1ms. 

City,  seeking  to  enjoin  judgment  on  munic- 
ipal warrants,  held  to  violate  the  maxim  that 
one  seeking  euuity  must  do  equity. — City  of  Ft 
Ptem  r.  Hall  (S.  D.)  470. 


Fwimt  WHBotated.  Im  arlUbw* 


I  S.  Pleadlnc 

A  bill  to  re-establish  a  deed  and  to  set  aside 
a  codicil  to  a  will  Aeld  not  moltifarlouB.— 
Bhickford  t.  Olmstead  (Mich.)  47. 

A  demurrer  to  a  bill  does  not  admit  an  aOe- 
gaUon  which  ia  controverted  by  exbilats  an- 
nexed to  the  bill^WUliama  t.  OIwki  (Hicb.) 
1101. 

A  bill  in  equity  Is  not  mnltifarioos  where 
one  general  right  only  is  claimed,  though  de- 
fendants hare  only  separate  interests  in  dis- 
tinct questions  which  arise  out  of  such  tight 
—State  T.  Knife  Falls  Boom  Corp.  QiinnJ 
817. 

i  3.   DlsmlMal  before  heAxias, 

The  dismissal  of  a  bill  by  a  corporation 
against  a  stockholder  to  recover  credit  on  his 
nurchaae  of  stock  for  wages  due  a  third  pctbm 
held  proper. — Bsbox  t.  Essex  (Midi.)  622. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Brrar." 

ESCROWS. 

*A  contract  to  aell  land,  deported  In  escrow, 
takes  effect  according  to  Its  terms  upon  the 

performance  of  the  agreed  conditions  by  tl]« 
grantee  therein  named,  although  not  in  fact 
physically  delivered  to  him. — Naylor  t.  Stene 
(Minn.)  685. 

The  grantee  in  a  contract  for  sale  of  land 
held  entitled  to  his  rights  under  the  contract 
although  the  person  holding  it  in  escrow  re- 
fused to  deliver  it,  so  that  where  the  Tendor 
had  sold  the  premises  to  innocent  piirchas«^ 
he  was  liable  for  breach  of  the  contract — 
Naylor  v.  Stene  (Minn.)  686. 

Evidence  held  to  warrant  a  finding  tliat  a 
release  of  a  mortgage  was  obtained  from  a 
depositary  without  payment  of  the  debt  and  for 
the  fraudulent  purpose  of  discharging  plaintiff's 
mortgage  lien.— Franklin  v.  KilUlea  (Wis.)  993. 

To  constitute  a  valid  deposit  of  a  release  of 
a  mortgage  in  escrow,  it  was  only  necessary 
that  the  maker  thereof  should  part  with  pre- 
sent or  temporary  right  of  pgesn^n  and  con- 
trol.—FrankUn  T.  Klimea  fWis.)  98S. 

A  release  of  a  mortgage  obtained  by  the 
miHtgagor  in  violation  of  the  condition  on 
which  it  had  been  deposited  in  escrow  held 
invalid  both  as  against  the  original  parties 
and  subsequent  bona  fide  purchasers  for  raloe. 
— FrankUn  t.  KillUea  (Wis.)  m. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  %  2. 

Of  drains,  see  "Drains,"  {  1. 

Of  highways,  see  "Highways,"  |  1. 

Of  lost  instruments,  see  "Lost  InstmniMttL* 

Of  railroads,  see  "Railroads,"  |  1. 

Of  trusts,  see  "Trnsts,"  %  5. 

Of  wUl,  see  "Wills,"  |  8. 

ESTATES- 

See  "Life  Estates." 

Created  by  deed,  see  "Deeds,"  I  2. 

Created  by  will,  see  "WIIIbI^  1 4. 

Decedents^  estates,  see  "Executors  and  Adrnfad*' 

trators." 

Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy  in  commtm,  see  "Tenancr  in  Oommon." 
Under  party  wall  agteemenl^  aee  "l^rty  Walls." 
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ESTOPPEL 

contract  void  under  statnto  of  frauds,  see 
'■Frauds,  Statute  vt,"  1  8. 
By  Judgment,  see  -'Judgment,"  SI  6, 
Of  assiKnee  of  partueninip  mort^ige,  see  "Mort- 
Ka£es    S  4« 

Of  claimant  of  property  levied  on  by  execution, 
see  "Execution,"  <  3. 

Of  municipal  corporation  from  refusing  pay- 
ment of  warrant,  see  "Monlcipal  Owpoxa- 
tions,"  i  9. 

Of  town  to  deny  title  to  warrants,  aee  "Munici- 
pal Corporations,"  {  9. 

Of  vendees  on  violation  of  contract  to  purchase 
land  on  sale  for  taxes,  see  "Taxation,*'  |  7. 

To  allege  error,  see  "Appeal  and  Error,"  §  i3. 

To  avoid  or  forf^t  insurance  policy,  see  "In- 
surance," I  4. 

To  claim  error  in  taxation,  see  "Taxation,"  S 

To  complain  of  valuation  of  property  for  taxa- 
tion, see  "Taxation,"  i  4. 

To  contest  validity  of  tax  assessment,  see  'Taxa- 
tion," S  9. 

To  sue  on  injunction  bond,  aee  "Injunction," 
{  5. 

S  1.    Eqnltelile  estoppeL 

A  purchaser  of  standing  timber,  etc.,  held  not 
estopped  to  dwy  that  ue  contract  bad  been 
abandoned  or  mrrendered. — Carey  t.  Leonard 
<Mlch.)  S81. 

Public  policy  held  not  to  permit  plaintiS 
to  claim  that  defendant  was  estopped  to  as- 
sert  that  plaintiff  waa  carrying  on  an  unlaw- 
ful business.— McCarthy  v.  Payne  (Mich.)  981. 

If  an  aaaiguor  of  a  mortgage  securing  a  past- 
due  note  was  estopped  from  enforcing  it  against 
satMeqneat  mortgagee  for  value,  hu  assignee 
is  also  estopped^ — Maj  'T.  First  Mat.  Bank 
(Neb.)  184. 

•Where  one  wlllfallr  causes  another  to  be- 
lieve in  the  existence  of  a  certain  state  of 
things,  and  to  act  on  such  belief,  the  former 
is  concluded  from  averring  a  different  state 
of  things. — Larson  v.  Anderson  (Neb.)  923. 

Where  plaintiffs  daimed  certain  mining 
claims  as  a  relocator,  they  were  not  entitled  to 
contest  the  validity  of  the  ori^nal  location. — 
Jackson  v.  Prior  Hill  Min.  Go.  (8.  D^)  207. 

EVIDENCE. 

See  "Discovery":  "Witnesses." 
Admissibility  under  pleadings,  see  "Pleading," 
18. 

Axaendment  of  pleading  to  conform  to,  see 

"Pleading,"  }  6. 
AppUcabili^  of  Instructions  to  evidence  see 

'^tal,"  i  5. 
Construction  of  instruction  as  to  burden  of 

proof,  see  "Trial,"  §  5. 
Error  in  rulings  on  evidoiee  as  ground  for  new 

trial,       "Criminal  law,*'  i  IB. 
Harmless  error  in  rulings,  see  "Appeal  and  Bt> 

ror,"  S  18. 

Newly  discovered   evidence   ground   for  new 

trial,  see  "New  Trial,"  {  2. 
Objection  for  purpose  of  review,  see  "Appeal 

and  Error,"  $  4. 
Preservation  in  record  for  purpose  of  review, 

see  "Appeal  and  Error,"  {  8. 
Printing  ]n  brief  on  appeal  or  writ  of  error,  see 

"Appeal  and  Error,''  8  9- 
Questions  of  fact  for  jury,  see  "Trial,"  S  4. 
Reception  at  trial,  see  "Criminal  Law,''  $  7; 

•  Trial,"  S  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error.''  H  12-19. 
Sufficiency  of  instroctlon  as  to  burden  of  proof, 

see  "Trial,"  (  B. 


Sufficien<7  of  record  for  purpose  of  review,  Ms 

"Appeal  and  Error,"  |  8. 

to  particidar  fctatt  or  iuwt. 

See  "Accord  and  Satisfaction";  "Adverse  Pos- 
session," i  1;  "Boundaries,"  H  1,  2;  "Dam- 
ages," 8  5:  "Deeds,"  8  3:  ''Fraud,"  8  1; 
"Fraudulent  Conveyance*,"  f  2;  "Mortgages," 
^^^j^Partnership,*'  8  1;  ''Payment?'  8  1; 

Abandonment  of  office,  see  "Officers,"  8{  1,  2. 
Accretion  or  reliction,  aee  "Waters  and  Water 

Courses,"  8  1- 
Authority  of  agent,  see  "Principal  and  Agent." 

8  3. 

Authority  of  physician  to  perform  operation, 

see  "Assault  and  Battery,"  8  1* 
Bona  fides  of  purchaser  of  municipal  bonds^  aee 

"Municipal  Corporations,"  8  9. 
Character  of  purchase  of  real  estate  by  part- 

UCTS,  see  "Partnership,"  8  2. 
Construction  of  wiU,  see  "Wills,"  4  4. 
Contract  for  aale  of  realty,  see  'Tendor  and 

Purchaser,"  8  L 
DelivCTy  of  written  contract,  see  "Contracts," 

8  1. 

E^nd^tion  of  infant    see  "Parent  and 

Mental  condition  of  i;>mon  assaulted,  see  "As- 
sault and  Battery,'*^  8  1. 

Negligence  In  permitting  explosives  to  be  un- 
guarded, see  ^'Bzplosivea."^ 

Obtaining  release  of  mortgage  from  depositary 
in  escrow,  see  "Escrows." 

Part  performance  of  contract  within  statute  of 
frauds,  see  "Frauds,  Statute  of,"  8  S. 

Priority  of  mortgage,  see  "Mortgages,"  8  2. 

Proceedings  of  grand  jury,  see  "Qrand  Jury." 

R^nlarlty  of  tax  proceedings,  see  ''Taxation," 

Right  to  claim  homestead,  see  "Homestead,"  {  1. 

Service  of  notice  to  redeem  from  tax  sale, 
see  "ToxatioQ,"  8  8. 

Terms  of  receipt  for  payment  of  insurance  pre- 
mium, see  "Insarance,"  8  5- 

Testamentary  capacity,  aee  "Wills,"  8  1- 

Validity  of  will,  see  "Wills,"  8  2. 

In  actum*  bv  or  agalintt  pctrtUmlar  eZaates  of 

partCu. 

See  "Brokers,"  §8  1,  4;  "Carriers,"  88  1.  2;  "In- 
sane Persons,"  fi  2:  "Landlord  and  Tenant." 
8  3;  "Mast»  and  Servant."  8  8;  "Municipal 
Corporations,"  88  7,  9:  "Baihroads,"  81  8-7. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  %1. 

In  particular  etvU  actiong  or  proceedla^jB. 

See  "Assault  and  Battery,"  8  1;  "Attachment," 
i  1;  "Conspiracy,"  §  1;  "Forcible  Entry  and 
Detainer,"  8  1;  "Fraud."  8  1;  "Injunction," 
S  1;  "Negligence,"  §  2;  "Quieting  Title,"  8  2; 
''Replevin,"  8  4;  "Trespass,"  8  1;  "Trover  and 
Conversion,"  8  1;  "Work  and  ijibor." 

For  breach  of  contract,  see  "Vendor  and  Pur- 
chaser," I  7. 

For  breach  of  warranty,  see  "Sales,"  8  8. 

For  civil  damages  for  aale  of  liquors,  see  "In- 
toxicating Licjuora,"  8  6. 

For  compensation  of  broker,  see  "Brokers,"  8  4, 

For  damages  from  flowage,  aee  "Waters  and 
Water  Courses,"  |  8. 

Foreclosure,  see  "Mortgages,"  8  7. 

For  false  imprisonment,  see  "False  Imprison- 
mwit,"  8  1. 

For  finea  caused  by  operation  of  railroads,  see 
"Railroads,"  8  7. 

For  injuries  from  negligent  use  of  dam,  see 
"Waters  and  Water  Oouraes,"  8  8. 

For  injuries  to  animals  from  operation  of  rail- 
roads, see  "Railroads,"  8  4. 

For  loss  of  or  injury  to  good*  shipped)  see 
"Carriers,"  8  1. 
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For  money  receiTed  by  partner  after  fflsMln- 
tion,  see  "Partnership,"  |  5. 

For  obstruction  of  water  course.  Bee  "Waters 
aod  Water  Courses."  fi  2. 

For  personal  injuries,  see  "Carriers,"  §  2; 
"Electricity";  "Landlord  and  Tenant,"  I  3; 
''Master  and  S^ant,"  6  8;  "Municipal  Cor- 
porations/' 8  7;  "Bailroads,"  H  3-6. 

For  price  ot  goods  sold,  see  "Sales,"  i  7. 

For  revieTV  ot  tax  assessment,  see  "Taxation," 
$4. 

For  separate  maintenancst  see  "Hoabaad  and 
Wiie,"  S  4. 

For  wrongful  death  of  servant,  see  'Vaster 
and  Servant,"  \  8. 

On  insurance  poGcies,  see  "Insurance,"  JBS  9.  10. 

On  municipal  bonds,  see  "Municipal  Corpora- 
tions," {  9. 

Probate  proceedings,  see  "Wills,"  §  3. 

To  recover  price  of  corporate  stock,  see  "Cor- 
porations,'^ 18. 

To  recover  pnee  of  logs  sold,  see  "Logs  and 
Log^ng." 

To  recover  salair  due  under  contract  of  em- 
ployment, see  "Master  and  Servant,"  f  2. 

To  rescind  exchange  of  land,  see  "Bxchange  of 
Property." 

To  set  aside  Judgmmt,  aee  "Jndgment,"  I  ^ 
To  try  title  to  office,  see  "Officers."  |  2. 

In  criminal  pro8eoution$. 

See  "Adultery":  "Assaolt  and  Battery,"  I  2; 
"Burglary,"  {  2;  "Conspiracy,"  |  2;  "Criminal 
Law,"  H  3.  4i  18;  "Embexzlement";  "Extor- 
tion'*; 'Valse  Pretenses";  "Homicide."  §  4: 
"Larceny,"  i  1;  "Malicious  Mischief;  "Eape,'' 
I  2;  "Receiving  Stolen  Goods";  "Seduction," 

For  violation  of  liQUor  laws,  see  "Intoxicating 

Liquors,"  §§  4,  5. 

S  1.   Judicial  Botloe. 

Judicial  notice  will  be  taken  of  the  fact  that 
electricity  Is  dangerous. — Warren  t.  City  Elec- 
tric Ky.  Co.  (Mich.)  613. 

*CourtB  do  not  take  judicial  notice  of  the 
existence  of  Judgments  or  decrees  in  cases 
other  than  the  then  pending  case. — Allison  t. 
FideUty  Mat.  Fire  Ins.  Go.  (Neb.)  753. 

I  2.  Presnmptioiis. 

*No  presumption  exists  that  the  statutory 
law  of  a  uBter  state  is  the  same  as  that  of 
this  state.— Wilcox  v.  Bergman  (Minn.)  955. 

Where,  in  foreclosure,  the  record  does  not 
disclose  whether  the  affidavit  for  publication 
as  to  unknown  heirs  was  attached  to  the  peti- 
tion or  not,  it  will  be  preRumed  that  the  pro- 
ceedings were  regular.— Stall  t.  Masilonka 
(Neb.)  188. 

The  laws  of  another  state  with  reference  to 
the  forfeiture  of  property  for  taxes  are  pre- 
sumed by  the  Wisconsin  courts  to  be  Idenncal 
■witii  the  laws  of  Wisconsin,  in  the  absence  of 
proof  of  the  laws  of  the  other  state. — Bdleman 
T.  Bdlemaa  (Wis.)  50. 

f  8<    Beleruoy,  materiality,  asd  ooaa- 
pateney  In  fceneral. 

Where  an  insurance  policy  undertook  to  pay 
value  of  the  insured  property  at  time  and  place 
of  loss,  evidence  of  ralae  at  another  time  and 
place  held  incompetent.  —  Lundvid^  v.  West- 
chester Fire  Ins.  Co.  (Iowa)  429. 

The  actual  value  of  insured  property  cannot 
be  shown,  in  place  of  its  market  value,  unless 
a  foundation  is  laid  for  such  showing. — Lund- 
Tick  T.  Westchester  Fire  Ins.  Co.  (Iowa)  429. 

Whenever  the  motive  of  any  party  Is  a 
material  fact  to  be  proved.  It  may  be  proven 
by  the  direct  testimony  ot  snch  party.--Groat 
T.  Stewart  (MiniL)  9W. 


♦A  declaration,  to  be  a  part  of  the  res  gestae, 
need  not  necessarily  be  coincident  in  poiat 
of  time  with  the  mala  fact  prored;  it  is 
enou^  that  the  two  aia  lo  deany  connected 
that  the  declaration  can  be  said  to  be  a 
spontaneous  exwession  of  the  fact  or  condi- 
tion.— City  of  Lexington  t,  Fleharty  (Neb.) 
1056. 

Where,  In  an  action  against  a  raflroad  com- 
pany for  striking  plaintiCPs  horse,  defendant 
introdoced  eviduce  as  to  the  speed  of  the  traia, 
it  was  not  error  for  plaintiff  to  Introdnce  tat- 
ther  evidence  on  such  usne. — Bomeman  t. 
cago,  St  P.,  M.  &  O.  Ky.  Co.  (S.  D.)  206. 

DeclaratlonB  of  an  Insurance  agent  as  to 
why  a  Dohcy  was  still  in  his  hands  andelivered 
Aela  aamiasible  as  part  of  the  rea  seats.— 
Wbeaton  t.  Liverpool  ft  London  ft  Globe  Ina 

Co.  <S.  D.)  850. 

In  an  action  on  a  note,  certain  evidence  vHt 
reference  to  a  pument  held  admissible. — 
Hebert  t.  Hebert  (B.  D.)  911. 

In  an  action  for  injoriee  alleged  to  have  bees 
caused  by  a  defective  bolt  fastening,  evidence 
as  to  the  nsual  and  cnstomary  method  of  mak- 
ing snch  fastenings  was  admissible. ~Berg  v. 
United  States  Leather  Co.  (Wis.)  60. 

In  an  action  to  recover  possession  of  a  horse, 
statements  made  by  the  person  from  whom  de- 
fendant obtained  the  horse,  made  thereafter  in 
c(Hiversatiou  with  another,  ikeld  Inadntiatibla  u 
res  gesto.— Yagta  t.  Utman  (^a.)  88. 

i  4.    DotonattatlTO  OTidenoo. 

In  action  against  a  town  for  injuries  eansed 
by  alleged  defective  approach.  contentioD  that 
model  of  approach  was  erroneously  admitted 
held  without  merit — Lnidi  v.  Incorporated 
Town  of  Parkersbnrg  (Iowa)  336. 

In  an  action  for  Injuries  caused  by  a  live 
electric  wire,  it  waa  proper  to  introdnce  an 
insulator  in  evidence  whioi  was  alleged  to  be 
defective  and  insafflcient — ^Warren  v.  {Sty 
Electric  Ry,  Co.  (Mich.)  613. 

In  an  action  on  a  note,  Aeld  «Tor  to  admit  in 
evid«ice,  for  the  purpose  of  comparison  with 
the  signature  to  the  note,  certain  checks  nir- 
porting  to  bear  the  indorsement  of  the  maker. 
— Missisrippi  Lumber  &  Coal  Oo.  t.  Kelly  (S. 
D.)  265. 

In  en  action  on  a  note,  hdd  proper  to  admit  tite 
slgnatore  to  the  answer,  for  the  purpose  of  com- 
parison witk  the  simature  to  the  note. — 31is- 
siBsippi  Lumber  ft  Coal  Co.  t.  Kelly  (9.  D.) 
265. 

I  5.  Admisalona. 

'Declarations  of  a  trustee  suing  tcr  an  estate 
held  not  binding  oo  the  estate. — ^Thompson  v. 
Village  of  Mecosta  (Mich.)  694. 

Evidence  held  inadmissible  to  show  a  bank 
was  not  a  bona  fide  purchaser  of  mnnicipsl 
bonds. — Thompaon  T.  Tillage  <lt  Mecosta 
(Mich.)  694^ 

A  formal  admission  of  a  mere  conclusion  of 
law  In  the  pleadings  may  be  avoided  by  positiTe 
averments  of  fact  showing  the  admusuxi 
roneooB. — Hensel  v.  Hoffman  ffieb.)  603. 

S  6.  Deelaratloiia. 

'Evidence  of  expressions  of  pain,  uttered  bj 
plaintiff  long  after  the  injury  and  after  fdain- 
tifl  had  decided  to  brini  stdt,  were  not  ad- 
misaible.— McCormick  t.  Detroit  6.  H.  ft  M. 
Ry.  Oo.  (Mich.)  390. 

S  7.  Hearaar. 

In  replevin  to  recover  possession  of  a  borw. 
which  defendant  obtained  from  V.,  his  state- 
menta  as  to  the  hoiM  being  hi%  in  plaintif  s 
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absence,  held  hearsay  aod  inadmissible  to  de- 
feat plaintiff's  claim  of  owDership, — Vagts  t. 
Utman  (Wis.)  88. 

i  8.    DoeumeBtary  eTldenee. 

Foreign  justice's  Jadnnent,  certified  in  ac- 
cordance with  Code,  i  4646,  is  iffoperly  aathen- 
ticated  for  ase  ia  the  courts  of  uiis  state,  re- 
Rardless  of  the  statntorj  prorisioDS  of  the  for- 
eign state. — Morrison  Mfg.  Co.  t.  RimermaD 
(Iowa)  270. 

*A8  against  the  objection  that  It  was  Incom- 
petent and  no  foundation  laid,  it  was  not  error 
to  receive  a  memorandum  concerning  which  the 
party  who  executed  It  had  testified  that  it  was 
correct,  made  in  the  usual  course  of  business, 
and  turned  into  the  office  of  bla  employer  in  the 
customary  manner. — Naaa  r.  GhicagOt  B.  I.  & 
P.  By.  Co.  (Minn.)  717. 

*CbpIes  of  records  of  deeds  and  other  private 
writings  made  in  a  sister  state  are  admiswble 
in  evidence,  under  Bev.  St  U.  8.  |  006  [U. 
9.  Obmp.  St.  1901,  p.  677].— Wilcox  t.  Berg- 
man (Minn.)  955. 

*C<vles  of  records  of  deeds  made  In  a  foreign 
state  and  duly  certified  will  be  givoi  such 

efFect  only  as  Is  given  them  by  the  law  of 
the  state  from  which  they  were  taken. — Wil- 
cox T.  Bergman  (Minn.)  ^6. 

The  authentication  of  the  Judicial  record 
of  a  sister  state  mast  have  attached  a  certifi- 
cate of  the  presiding  Judige.— -Chapman  t.  Chap- 
man (Neb.)  880. 

An  admission  by  a  deceased  peraon,  that 
an  acconnt  in  a  certain  book  is  correct,  la 
not  Bufllcient  to  warrant  the  admission  in 
evidence  of  a  copy  of  this  acconnt  In  another 
book.— Fitch  V.  Martin  (Neb.)  1072. 

Under  Code  €»t.  Proc.  (  588,  and  GIt.  Code, 
SS  976,  978.  held  that,  in  an  action  on  a  note 
witnessed  by  two  witnesses,  proof  of  the  mak- 
er's slfrnature  might  be  made  other  than  by 
the  evidence  of  one  of  them. — Mleslssipi^  Lum- 
ber &.  Coal  Co.  V.  Kelly  (8.  D.)  265. 

I  A.   Farol  or  uctviaate  vrldeM*  affeot- 

In  an  action  by  an  Indorsee  on  a  note  rlvea 
for  the  price  of  a  machine,  in  which  the  buyer 
filed  a  cross-petition  against  the  seller  to  re- 
cover for  breach  of  the  warranty,  parol  evi- 
dence held  admissible  to  ahow  that  a  third  per- 
son who  signed  the  contract  of  sale  did  bo  as 
surety. — First  Nat,  Bank  t.  Dutcher  (Iowa) 
497. 

Evidence  of  what  a  toll  collector  stated 
to  a  traTeler  on  a  toll  road  on  giving  a  re- 
ceipt for  the  payment  of  the  toll  ketd  ad- 
missible in  an  action  to  recover  the  toll  paid. 
— Yer  Duyn  t.  Detroit  ft  8.  Plank  Boad 
Co.  (Mich.)  612. 

*n'here  a  contract  tor  the  sale  of  goods  is  re- 
duced to  writing,  previous  conversations  be- 
tween the  parties  are  inadmissible  to  show 
an  express  warranty. — Day  Leather  Co.  v. 
Michigan  Leather  Co.  (Mich.)  797. 

Where  a  contract  of  sale  Is  in  wrltiug  parol 
evidence  held  inadmissible  to  vary  its  terms. — 
Apking  V.  Hoffer  (Neb.)  177. 

*Th»  admission  of  oral  evidence  to  explain 
the  poasession  of  and  to  prove  that  the  de- 
livery of  a  written  contract  was  conditional 
held  not  a  violation  of  the  mle  prohibiting 
oral  evidence  to  vary  a  contract. — Dodd  v. 
Kemnitz  (Neb.)  1069. 

A  written  warranty  of  the  quality  of  an  arti- 
cle cannot  be  enlarged  by  proof  of  parol  war- 
ranty of  quality  made  before  the  written  war- 
ranty was  made. — Hon^diton  Implemmt  Go.  t. 
Iteoghty  (N.  D.)  616. 


Parol  evidence  is  not  admissible  to  show  that 
a  written  contract  Is  a  mere  part  performance 
of  an  entire  verbal  contract,  if  the  two  are  in- 
consistent or  contradictory,  or  the  writing  plain- 
ly purports  to  contain  the  entire  contract — 
Oorbett  v.  Joanne*  (Wis.)  69. 

In  an  action  based  on  a  written  contract,  evi- 
dence of  a  previous  parol  agreement  held  ad* 
missible  to  prevent  fraud. — Corbett  v.  JoannM 
(Wis.)  89. 

8  9^  —  Goiitvadletlac,  Tmajtrng,  or 
adding  to  torma  ot  wnttsB  Im- 
strameat. 

Under  Bev.  CIt.  Oode,  |  1239,  parol  evi- 
dence held  inadmis^ble  to  vary  the  terms  of  a 
receipt  for  the  paymrat  of  premium  on  a  life 
policy.— Bowen  v.  Mutual  "um  Ins.  Go.  (8.  D.) 
1040. 

S  lO.  OplaloB  evideaee. 

Id  an  action  against  a  railroad  for  setting 
out  fire,  evidence  as  to  the  character  of  en- 
gines that  might  have  set  the  fire,  etc.,  M4 
relevant — Oerman  Ins.  Go.  v.  Chicago  &  N. 
W.  By.  Go.  (Iowa)  861. 

Question  of  expert  as  to  escape  of  fire  above 
the  netting  In  the  front  of  an  engine  htid  com- 
petent.— German  Ins.  Ob.  v.  Chicago  &  N.  W. 
By.  Co.  (Iowa)  361. 

Where  witnesses  have  testified  as  to  plaintiff's 
physical  condition,  th^  should  not  be  permitted 
to  give  their  opiuione  as  to  whether  plaintiff 
was  fetguing.— McCormIck  v.  Detroit,  O.  H.  ft 
M.  By.  Co.  (Mich.)  390. 

Nonexp^  opinions  that  testator  was  Incom- 
petent held  inadmissible,  where  none  of  the  acts 
testified  to  as  the  basis  for  such  <^nions  were 
Inconsistent  with  sanity. — Hibbard  v.  Baker 
(Mich.)  899. 

In  ao  action  for  injuries  by  a  live  electric 
wire,  witnesBes  held  entitled  to  testify  as  to 
their  experience  with  certain  insulators,  and 
as  to  their  effectiveness,  etc. — Warren  v.  City 
BJlectric  Hy.  Co.  (Mich.)  618. 

*In  an  action  for  personal  injuries  oc> 
casioned  by  plaintiff's  horse  being  frighteued, 
held  that  the  court  did  not  err  in  sustaining 
a  question  as  to  what  frightened  the  horse.— 
Foster  v.  Bast  Jordan  Lumber  Co.  (Mich.) 
617. 

An  objection  to  a  hypothetical  question  that 
It  was  based  on  facts  not  proved  neld  not  sus- 
tainable.—Boebm  V.  City  of  Detroit  (Mich.) 
626. 

In  an  action  for  in^nriea  on  a  defective  side- 
walk, plaintiff's  physician  held  entitled  to  give 
his  opinion  that  plaintiff's  injuries  could  have 
been  produced  by  stepping  into  a  hole  In  a 
sidewalk  and  straming  bla  Teg. — Boehm  v.  City 
of  Detroit  (Mich.)  626. 

In  an  action  against  a  railroad  company 
for  injury  to  baggage,  opinion  evidence  bv  wit- 
nesses, who  had  inspected  various  articles  of 
wearing  apparel  which  had  been  injured,  held 
admissible  to  show  amount  of  injury. — Witbey 
V.  Pere  Marqnetta  B.  Co.  (Mich.)  773. 

Whether  a  witness  was  competent  to  testify 
as  to  the  speed  of  a  certain  train  was  for  the 
trial  court. — Borneman  v.  Chicago,  8t  P.,  M. 
ft  O.  By.  Co.  (S.  D.)  208. 

The  construction  of  an  application  for  lite 
insurance  and  a  receipt  glvm  by  the  soliciting 
agent  held  for  the  coon. — ^Boweo  v.  Mutual 
Life  Ins.  Co.  (8.  D.)  lOM. 

Evidence  Aeld  inffldent  to  establish  plaintiff's 
competency  to  testify  to  ^e  value  of  a  horse 
In  eontroveray.— Vagta  t.  Utman  (Wis.)  88. 
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f  11.  ErldflBoe   mt  former  trial  or  1> 
other  proeeedlas* 

The  testimoiir  of  a  party  oa  a  former  trial  la 
ftdminible  on  a  aubaeqaent  trial. — Luah  t.  In- 
oorporated  Town  of  Parkersborg  (Iowa)  336. 

EXAMINATION. 

Of  adverse  party  before  trial,  aee  "Diacovery,** 

.  Of  expert  witneasea,  see  "Erldence,"  i  10. 
Of  witaesaes  In  general,  gee  "Witnessei^"  1  2. 

EXCAVATIONS. 

For  draiDB,  see  "Draina,"  f  L 

EXCEPTIONS. 

In  deeds,  aee  "Deeda,"  S  2. 
Necessity  for  purpose  of  review,  we  "Criminal 
Law,"  1 1ft 

EXCEPTIONS.  BILL  OF. 

In  proceedlngB  to  review  tax  ftssessment,  aee 

"Taxation,"  S  4. 
NeceBflity  for  purpose  of  review,  see  "iunieal 

and  Error,"  ft  4.  a 
PrMeotation   of   queatlons    for  review,  tee 

"Criminal  Law,"  1 17. 
Taldng  exceptions  at  trial,  see  'rrrial,"  H  2;  6. 

EXCESSIVE  DAMAGES. 

flee  ''Damages."  {  4. 

EXCHANGE  OF  PROPERTY. 

In  an  aotion  to  rescind  an  excbauRe  of  land 
for  fraudulent  misreix'esentationB,  evidence  held 
Bufflcient  to  anpnort  a  Jury  finding  that  plaintiff 
waa  misled. — l^ntman  r.  EggXeston  (8.  D.) 
2S7. 

EXCISE. 

Dnties,  see  "Internal  Revenne.** 
Begnlation  ot  traffic  in  intoxicating  liquoie,  see 
'Intoxicating  Liquors." 

EXCUSABLE  HOMICIDL 

Bee  "Homldde,"  1 3. 

EXECUTION. 

See  "Attachment;  "Oamishment** 
Bxemptlona,  see  "Exemptions";  "Homestead." 
Replevin  for  cliattels  sold  under  execution,  aee 

"Replevin,"  SS  1,  2. 
Rigtit  to  poasesBion  of  pledge  as  against  execnr 

five  creditor  of  purcbaser,  see  "Pledges." 

In  particular  actions  or  proceedingM. 

Order  in  supplemental  proceedings  aa  affected 
by  diacbarge  in  banlcruptcy,  see  "Bankrupt- 
cy." S  2. 

I  1.   Issnanoe,  form,  mKd  re^nlsltes  of 

writ. 

•Under  Rev.  Codes  1899,  {  5000,  a  judgment 
cannot  be  enforced  by  execution  after  ten  years 
from  entry,  tbougb  the  judgment  debtor  has 
been  continuoualy  absent  from  the  state  during 
such  time.— Weisbocker  v.  Cahn  (N.  D.)  513. 

f  2.   Star*  qnAsliijis,  TAeatlnc,  and  re- 
lief acainst  exeoation. 

Where  an  ezecutiou  Issued  out  of  the  appel- 
late court  la  recalled  and  reformed,  any  rwiita 


wUdi  have  accrued  br  levy  will  bt  eavi 
Seymour  v.  BnudM  (MidL)  Wl. 

13.  OlalM  br  pmraa. 

The  daimant  of  property  levied  on  by  __ 
cution  against  another  held  not  estopped  by  any 
recitals  in  notice  of  claim. — MitdieU  t-  Me- 
Leod  (Iowa)  S40. 

Where  chattels  are  levied  on  under  an  exe- 
cution against  one  other  than  the  owner,  who 
gives  notice  of  ownership  to  the  officer,  there 
IS  no  necessity  for  notice  to  the  execution  pur- 
chaser.—MitdbieU  T.  McLeod  (Iowa)  34fl. 

Where  chattels  are  levied  on  under  an  exe- 
cution against  one  oUier  than  the  owner,  it  is 
not  necessary  for  him  to  give  any  notice  of 
ownership  to  the  execution  plaintiff. — Mitcbdl 
T.  McLeod  (Iowa)  349. 

The  notice  of  ownership  of  chattels  levied  oa 
under  execution  against  one  other  than  the 
owner  is  intended  to  enable  the  aheriff  to  se- 
cure a  proper  indemnifying  bond. — ^Mitchell  v. 
McLeod  aowa)  849. 

8  4.    Snpplementarr  proeeeillin.e 

Defendant  in  a  motion  for  an  ordw  to  abow 
cause  why  he  should  not  be  punished  for  con- 
tempt iu  supplemental  proceedings  held  entitled 
to  present  a  defense  arising  after  the  making  of 
the  Older.— Gardiner  t.  Boss  Oft.  D.)  220. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills." 

Courts  of  probate,  see  "Courts,"  I 

Letters  of  administration  as  evidence  in  action 

against  city,  see  'Municipal  Corporations," 

f  7. 

Parties  on  appeal  from  allowance  t»  adminie- 
trator.  see  '^Appeal  and  Error."  i  8. 

Testamentary  trustees,  see  "Trusts." 

Teatimour  as  to  transactions  with  decades  to. 
see  ^'Witnesses,'*  {  1. 


I  1.  Appolmtmenti  qnalUoatiaa, 
teanve. 

*An  executrix  without  bond  vrlll  not  be  eora- 
mariiy  removed  nor  required  to  give  bond  In 
the  absence  of  any  mismanagement  on  her 
part — In  re  Fishers  Bstate  (Iowa)  1023. 

Under  Rev.  Prob.  Code.  I  80,  Irregularity  in 

appointment  of  administrator  had  not  available 
in  a  collateral  proceeding  to  defeat  acts  of 
duly  appointed  administratrix. — Blackmau  v. 
MufhaU  (3.  D.)  2S0. 

It  may  be  presumed,  on  collateral  atta<^  of 
the  appointment  of  an  administrator,  that  the 
petition  was  filed  and  notice  was  aiv&i. — Black- 
man  V.  Mulhall  (S.  D.)  250. 

Under  Bev.  St.  1808,  fi  8^,  the  duties  of  an 
executor  may  be  continued  beymsd  six  yean,  it 
the  settlement  of  the  estate  requiree  soidL  time. 
— Undemanu  v.  Busk  (Wis.)  119. 

Where  the  county  court  finds  that  an  in- 
testate left  proper^  in  the  etate,  appointment 

of  a  public  admfuistrator,  under  Kev.  St. 
1808,  ft  3810,  cannot  be  coUaterally  attacked.— 
Jordan  v.  (Chicago  &  N.  W.  Ry,  Co.  (Wia.1 
803. 

Under  Rev.  St.  1898,  {  3810.  the  pubUc  adminis- 
trator in  proper  ease  may  be  app^nted  without 
notice. — Jordan  T.  Chicago  &  K.  W.  Kr.  Co. 
(Wis.)  803. 

S  2.    CoUeotiM  mmA  maucemeKt  mt  es- 
tate. 

In  analogy  to  Code.  |  8364,  an  executrix 
held  entitled  to  discharge  her  trust  without  a 
sale,  and  by  simply  making  a  division  of  shares 
of  stock  belonging  to  the  estate. — In  n  Fish- 
et^s  Satate  aowa]  1028. 
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Under  Code,  9  3322,  an  executor  Is  not  re- 
quired to  procure  a  sale  of  stock  belonging  to 
the  estate,  becanae  of  ita  liability  to  depreciate 
in  vaiae  in  accordance  with  fluctuations  in 
the  marlcet— Id  re  Fisher's  Bstate  (Iowa)  1023. 

*An  appeal  from  sd  order  admitting  a  will 
to  probate  does  not  affect  an  order  appointing 
«n  execntor. — ^Foster  T.  Gordon  (Minn.)  7SS. 

The  right  to  specific  performance  held  doubt- 
ful, ao  that,  under  Rev.  Prob.  Code,  S  259,  pe- 
tition to  the  county  court  to  decree  conTeyance 
bj  an  ezecntor  was  pnmerly  dIamiMed. — Harts- 
horn r.  Smith  (S.  D.)  iffl. 

f  8.   Allowaam  to  ■wrlTiaw  wlfa,  kni- 

On  appeal  from  the  probate  conrt  from  an 
allowance  to  the  widow,  the  district  court 
nhonld  try  the  caae  de  novo. — In  re  Strauch's 
BsUte  (Minn.)  586;   Strauch  t,  TThler,  Id. 

In  making  a  widow's  allowance,  its  extent 
should  be  determined  by  the  value  of  the  estate, 
and  the  amount  of  cfaima  against  it — In  re 
Stranch's  Estate  (Minn.)  535;  Strauch  v.  Uh- 
ler.  Id. 

Under  Gen.  St  1864,  |  4477,  as  amended 
by  Laws  19CI3,  p.  581,  c.  334,  and  Gen.  St. 
1894,  i  4493,  the  allowance  for  the  support  of  a 
family  of  a  decedent  may  be  made  oefore  re- 
turn of  inventory  and  appraisement. — In  re 
Stranch's  Estate  (Hinn.)  539;  Strauch  t.  Uh- 
ler,  Id. 

I  4.    Allowanea  and  payment  of  olainu. 

A  claim  against  an  estate  held  not  to  have 
accmed  after  the  time  limited  for  presentation, 
within  Bar.  St  1898,  S  38(X>,  but  was  barred 
hj  section  3814  for  the  creditor's  failure  to 
xmsent  the  same  within  the  time  fixed  hj 
the  court— Franklin  t.  Killilea  (Wis.)  988. 

I  5*   Sales  and  eenTayauoea  under  orde* 
of  eonrt. 

*A  homestead  of  less  value  than  ¥2,000 
cannot  be  disposed  of  at  adminiBtrator's  sale, 
either  for  the  discharge  of  incumbrances  there- 
on, or  for  the  payment  of  debts  against  the 
estate  of  the  decedent  and  a  license  granted 
by  the  district  court  purporting  to  authorise 
snch  a  sale  is  absolutely  void. — Brandon  T. 
Jensen  (Neb.)  1054. 

Oobbey's  Ann.  St  19(^,  i  4082,  applies  to 
irregular  administrative  sales,  but  not  to  sales 
that  are  abaolutdy  void. — Brandon  t.  Jensen 
<Neb.)  1054. 

Under  Rev.  Prob.  Code,  SS  26,  202,  332,  or- 
der of  sale  of  real  estate  by  probate  court  held 
conclusive  against  collateral  attack,  notwith- 
standing defects  in  the  petition. — ^Blackmail  t. 
Mulhall  (S.  D.)  260. 

Finding  of  probate  decree  for  sale  of  land 
held  not  subject  to  collateral  attack. — ^Black- 
man  T.  Mulhall  (S.  D.)  250. 

Fact  that  order  to  show  cause  for  sale  of  de- 
cedent's r'lal  estate  was  not  published  for  the 
full  time  required  by  Rev.  Prob.  Code,  S  204, 
held  not  to  defeat  the  sale  in  a  collateral  pro- 
ceeding.—Blackman  V.  Mulhall  (S.  D.)  250. 

Fact  that  notice  for  the  sale  of  real  estate  to 
pay  decedent's  debts  fails  to  regnire  parties  In 
terested  to  show  cause  against  the  sale,  as  re- 
quired by  Rev.  Prob.  Code,  {  held  not  fatal 
to  the  validity  of  the  sale  on  collateral  attack. 
—Blackman  v,  MuIhaU  (S.  D.)  250. 

It  will  be  presumed  on  collateral  attack  that 
the  probate  court  had  before  it»  on  confirming 
the  sale  of  a  decedent's  land,  proof  that  the 
state  had  been  complied  with. — Blackman  t. 
Mnlhan  (8.  DO  260. 


I  6.  Aotloni. 

Under  Rev.  St  1808,  I  3845,  as  amended  by 
Laws  1889,  p.  7,  c.  5,  the  drcolt  court  held  to 
have  jurisdiction  of  a  suit  against  the  executor 
of  a  director  of  a  corporation  to  recover  al- 
leged corporate  assets. — ^Llndemann  T*  Busk 
(Wis.)  119. 

EXEMPTIONS. 

See  "Homestead." 

From  liability  to  suit  for  false  imprisonment, 

see  "False  Imprisonment,"  f  1. 
From  taxation,  see  "Taxation,"  {  2. 

I  1.   KatvM  and  extent. 
Under  Comp.  Laws,  9  7754,  a  conrt  of  equity 

In  a  divorce  proceeding  held  without  jurisdic- 
tion to  enjoin  payment  of  the  benefits  accru- 
ing under  a  mutual  benefit  certificate  to  the 
beneficiary. — ^Hont  T.  Branch  Gircnlt  Judge 
(Mich.)  724. 

8  2.  Waiver  or  forfeltsre. 

One  buying  out  his  partner  In  a  liquor 
business  and  carrying  it  on  without  getting  a 
new  license  held,  because  his  business  was 
unlawful,  not  entitled  to  claim  a  business  ex- 
mption.— McCarthy  v.  Payne  (Mich.)  981. 

EXHIBITS. 

Annexed  to  bill  in  equity,  see  "Equity,"  |  2. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence."  i  10. 

In  criminal  prosecutions,  see  "Criminal  Law," 

EXPLOSIVES. 

*The  degree  of  care  required  of  persons  hav- 
ing contnu  of  dangerous  explosives  is  of  the 
highest  to  cnard  against  iuury  to  others. — 
Mnttson  t.  Minnesota  &  N.  W.  B.  Co.  (Minn.) 

443. 

*Tbe  degree  of  care  in  tlie  custody  of  ex- 
ploaiTCB  Is  commensurate  with  the  dangerous 

character  of  the  article,  and  Is  more  exacting 
as  respects  young  children. — Mattson  v.  Min- 
nesota &  N.  W.  R.  Co.  (Minn.)  443. 

Where  defendant  left  anguarded  on  Its  prem- 
ises a  large  quantity  of  dynamite,  which  was 
found  by  plaintiff's  children,  one  of  wfaom  was 
killed  snd  the  otiier  permanentiy  injured  by  an 
explosion  of  it  field,  that  the  evidence  justified 
a  finding  that  defendant  negligently  permitted 
the  dynamite  to  remain  unguarded  on  his  prem- 
ises.— Mattson  t.  Minnesota  &  N.  W.  R.  Go. 
(Minn.)  443. 

*In  an  action  for  injuries  to  diilrlren  by  the 
explosion  of  dynamite,  evidence  held  to  show 
that  they  were  not  guilty  of  contributory  neg- 
ligence.— Mattson  r.  Minnesota  &  N.  w.  B. 
Co.  (Minn.)  448. 

EXPRESS  COMPANIES. 

Mandamus  to  compel  acceptance  of  packages, 
see  "Mandamus,'*  |  2. 

EXTORTION. 

Subject  and  title  of  statute,  see  "Statutes,"  {  2. 

Under  Ber.  St  1898,  S8  4658,  4G50,  2S29, 
variance  between  complaint  and  evidence  in 
prosecutions  for  extortion  held  immaterial,  and 
not  to  constitute  reversible  error,^ — Hanley  y. 
State  (Wia)  57. 
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In  order  to  constitute  tbe  oflenae  of  eztortloii, 
denounced  Rer.  St.  1888,  {  4660,  It  was  uot 
necessary  that  defaidants,  who  were  consta- 
bles, should  bare  acted  under  valid  pioceBS.— 
Hanley  t.  State  (Wia.)  67. 

Hridence  held  to  show  defendant!  guilty  of 
extortion,  under  Rer.  St  1888,  I  4600.— Hanley 
T.  State  (Wis.)  67. 

Under  Rer.  St.  1898,  |  4580,  preacribing  the 
panishment  for  extortion,  the  common-law  of- 
fense 1b  intended,  and  it  is  uot  necessary  to 
constitute  the  same  that  the  money  taken  be 
demanded  as  compensation  for  some  official 
duty  for  which  a  fee  is  prescribed. — ^Hanley  t. 
SUte  (Wis.)  67. 

Complaint  for  extortion,  under  BeT.  St  1898, 
I  4660,  Aeld  soffieiestly  deflnlta— Banlar  t. 
Stat*  (Wis.)  67. 

FACTORS. 

Sm  **Brokm";  *7rincipal  and  Asenb** 

FAIRS. 

Right  to  attack  constltntlonalitr  of  law  f<w  or- 
ganiaation  of  state  agrlcolttiTal  aodetr*  tea 
"Gonstitntlonal  Law,"  |  1. 

FALSE  IMPRISONMENT. 

See  "MaUcIooB  Prosecntloii.'' 

S  1.   OItU  UabiUty. 

The  State  Agricultural  Society  and  Its  offi- 
cers and  managers  held  exempt  frran  lability 
for  salts  for  false  imprlaonment — Berman  t. 
Oosgrove  (BCfain.)  684. 

Evidence  held  to  regnire  anbmiselon  to  Jury 
of  the  questions  whether  plaintiff  was  arrested, 
and,  if  so,  whether  defendant  Instigated  It — 
Gunderson  t.  Struebing  (Wis.)  149. 

Oertain  facts  keld  not  to  constitute  arrest  or 
false  imprisonmoit— Qnndenon  t.  Strneblng 
(Wis.)  m. 

FALSE  PRETENSES. 

Gonsidracy  to  dieat  lor,  see  "Ooaapiraer,**  S  2. 
Indictment  for.  see  ''Indictment  and  Informa- 
tion," fi  3. 

Brldence  held  sufficient  to  mstaln  conviction 
of  swindling. — State  v.  Orawford  (Minn.)  296. 

FEES. 

Bxtortion,  see  "Extortion." 
In  iwobate  proceedings,  see  ''Willa,'*  |  8. 
Of  officers  assistiug  ia  dissolution  of  ooriHUa- 
tion,  see  "Corporations,"  §  8. 

FEE  SIMPLE. 

Creation  hj  deed,  see  "Deeds,"  S  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant"  I  S, 

FENCES. 

Fencing  railroad  right  of  way,  see  "BaHroads,** 
HI.  5.  6. 

FILING. 

Indlctm«it  or  presentment,  see  "Indictment  and 

Information,'*  i  1. 
Record  00  appeal  or  writ  of  error,  see  "Aiipeal 

and  Error/'  $  8. 


FINDINGS. 


Review  on  amwal  or  writ  of  «nr,  wte  "Appeal 

and  Error/ 1 17. 
Special  flndtnga  by  }W7,  set  'TrU."  1  & 

FIRE  INSURANCE. 

See  '^suranceb** 

FIRES. 

See  "ArKtn." 

Caused  by  operation   of  railroad,  see  ''Bail- 
roada,"  i  7. 

Instructions  in  general  In  action  for  tire  set  bf 

railroad,  see  "Trial,"  1 6. 
Opinion  evidence  aa  to  escape  of  fir^  tee  "Bvt- 

dencek**!  10. 

FLOWAGE. 

See  "Waten  and  Water  Connei^**  |  3. 

FOLLOWING  TRUST  PROPERTY. 

8ee"Tnuta,''|S. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Right  of  grantee  to  maintain  aa  affected  by 
statute  of  limitations  against  grantor,  ace 
"limitation  of  Actlona,"  f  8. 

I  1.  CivU  UaUUtir. 

An  action  of  right  to  recover  poasesskKi  of 
real  estate  wilt  onlv  He  on  behalf  of  one  holding 
the  lenl  title,  with  right  to  immediate  pOHea- 
sion.— Marks  v.  McQookin  Uowa)  373. 

In  an  action  to  recover  land,  the  burden  waa 
on  defendants,  claiming  under  an  oral  contract 
to  show  that  they  entered  under  aueh  contxmct 
— Harks  v.  McQooUn  (Iowa)  873. 

One  who  has  acquired  title  in  fee  to  a  atreet 
from  a  city  subsequent  to  the  amendment  of 
Code  Civ.  Proc.  {  6,  in  1889,  cannot  sue  f<K- 
fordble  detainer  one  year  after  acquiring  title. 
— Weatherford  t.  Union  Fac.  R.  Go.  {SeS.}  183. 

FORECLOSURE. 

Of  Uen.  see  "Mechanics*  Liens  "  I  5. 
Of  mortgage,  see  "Mortgages,"  8f  6,  7. 

FOREIGN  CORPORATIONS. 

See  *K3oTpoTations."  1 0. 
Commerce  regulations.  Me  'HSommerce^'*  1 1. 
Taxation  of  stock  of  foreign  corporation,  *ee 
"Taxation,"  {  2. 

FOREIGN  JUDGMENTS. 

See  "Judgment'*  I  & 

FORFEITURES. 

Of  exemption  from  execution,  see  *'B!xenip- 

tions,"  I  2. 
Of  insurance,  see  "Insurance,"  H  8,  4,  10k 

FORMER  ADJUDICATION. 


See  "Judgment,"  H  6,  7. 
*  Polat  aamotetedi.  See  mrUaSna, 
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FORMS  OF  ACTION. 

Bm  '*l]JaGtmeDr;  "SeplOTin";  'TrMpui,'*  1 1; 
"TrOT«r  and  ConTerrton." 

FORNICATION. 

See  "SedacUon,"  1 1. 

FRAUD. 

See  "False  PretenseB*';  **Frsttdnleiit  ConT«7- 

snceB." 

Connterclalms  in  actions  for  fraud,  see  "Set-off 

and  Connterdaim,"  {  1. 
Joinder  of  caaau  of  action,  tee  "Action,*'  1 1. 

By  particular  ctoMMCtf  iwrMM. 
See  "Brokers."  S  2. 

Bankmpt.  see  "Bankmptcr.**  1  2. 
Purchaser  of  tax  tftle^  see  "Taxation,"  |  7. 

Jn  portfoulor  clat$e»  of  oonveyances,  oontracUt 
or  traruaaions. 

See  "Oontracts,"  S  1;  "Exchange  of  Property"; 
"Judgment."  S  4;  "Salea,"  I  3. 

Delivery  of  eacrow,  see  "Esdows.** 

Management  of  corporate  affairs,  see  "Corpora- 
tions," i  4. 

Procoring  maUng  of  will,  see  "WlUs."  |  2. 
Proofs  of  loss  insnred  againat,  see  "Inranuics,*' 
f  9. 

Pnrdiase  of  tax  title,  see  "Taxation,"  |  7. 
Belease  of  mortgage,  see  "Mortgages,"  |  S. 
^ansfer  of  snares  of  corporate  stw^  see 
'*Corporadons,"  |  8. 

I  1.  AeUOBB. 

In  an  action  for  frand,  Instruction  casting 
the  burden  on  plaintiff  to  show  by  a  pre- 
ponderance of  the  eridence  that  the  represen- 
tations of  Talue  were  knowingly  false  was 
proper.— McKibbin  t.  Day  (Neb.)  762. 

Where  fraud  is  alleged,  a  liberal  range  of 
inTestigation  is  properly  permitted  in  the  proof 
of  each  Issae. — McKibbin  r.  Day  (Neb.)  752. 

In  an  action  for  deceit  in  false  representa- 
tion as  to  the  Talae  of  goods  porcbased.  the 
measure  of  damages  was  the  difference  be- 
tween the  value  of  the  stock  as  represented 
and  Its  actual  valoe.^ — McKibbin  t.  Day  QXeb.) 
752. 

In  action  for  damages  for  false  statement, 
held  that,  where  there  was  no  evidence  that 
the  false  statement  was  attended  or  followed 
by  damage,  verdict  for  plaintiff  was  contrary 
to  law,  and  was  priKieny  vacated. — Sonnesyn 
T.  Akin  (N.  D.)  Km, 

*A  false  statement  to  be  actionable  must 
be  attended  with  Injury. — Sonnesyn  v.  Akin 
(N.  D.)  1026. 

One  defrauded  by  a  false  statement  inducing 
the  execution  of  a  contract  can  either  affirm 
the  contract  and  recover  any  damages,  or 
rescind  the  contract  and  recover  any  moneys 
paid.— Sonnesyn  t.  Akin  (N.  D.)  1026. 

FRAUDS,  STATUTE  OF. 

Beview  on  appeal  of  issae  involving  statute  of 
frauds,  see  "Appeal  and  Error,"  S  17. 

I  1.   Promises  to  answer  for  debt,  de- 
ffavlt,  or  vlsearrlakse  of  anotken 

A  mere  oral  agreement  by  a  married  woman 
that  she  would  see  that  certain  lumber  pur- 
chased by  her  husband  was  paid  for  Add  with- 
in the  statute  of  frauds. — Reelman  t.  Oros- 
fend  QiicbJ  881. 


An  oral  promlsa  Md  an  original  promise 
and  not  a  collateral  one;  within  the  statute 
of  fraoda— Atlas  Lomber  &  Goal  Oo.  t.  Flint 
(8.  D.)  1046. 

I  S.   Beal  property  bmA  estates  mnA  la- 
tereats  tkerela. 

*Oral  contract  to  sell  standing  timbor,  whilo 
Invalid  as  a  contract,  Is  good  as  a  license.—- 
Antrim  Iron  Co.  v.  Anderson  (Midi.)  819. 

*A  T«rbal  executory  agreement  to  purchase 
real  estate  held  void  nnder  the  statute  of 
frauds.— Ball  v.  Harpham  (Midi.)  35S, 

*A  deed  absolute  on  its  face  with  a  parol 
defesaance  is  not  avoided  by  the  statute  of 
frauds. — Stitt  v.  Rat  Portage  Lumber  Co. 
(Minn.)  sal. 

*An  Mai  agreemmt  to  receive  title  to  land 
by  an  absolute  conveyance,  and  hold  it  as 
security  (or  money  advanced,  is  not  contrair 
to  the  statute  of  fraud^  and  may  be  specifi- 
cally enforced  against  the  grantee. — Oront  T. 
Stewart  (Minn.)  966. 

§  3.  Oporfttlon  aad  efteot  of  statvto. 

An  executory  contract  to  purchase  certala 

land,  void  under  the  statute  of  frauds,  htld 
insufflcieot  to  sustain  an  estoppel  to  preclude 
the  vendee  from  acquiring  an  adverse  title. — 
Ball  V.  Harpham  (Mich.)  SSS. 

In  an  action  for  specific  performance,  evi- 
dence htid  to  show  such  part  performance  as  to 
take  the  contract  out  of  the  statute  ot  frauds. 
— Veum  V.  Sheeran  (Minn.)  135. 

A  parol  modification  of  a  written  contract 
for  the  cultivation  of  a  farm,  acted  upon  by 
the  parties,  hel4  not  void  under  the  statute  at 
frauds.— Denison  v.  Sawyer  (Minn.)  805. 

*A  parol  agreement  of  conveyance  of  land  not 
to  be  performed  within  a  year  may  be  taken  out 
of  the  weration  of  the  statute  by  part  performr 
ance.— Stitt  v.  Bat  Portage  Lumber  Oow  (Minn.) 

561. 

FRAUDULENT  CONVEYANCES. 

Between  husband  and  wife,  see  "Husband  and 

Wife,"  §  2. 
By  bankrupt,  see  "Bankruptcy,"      1,  2. 
Enforcement  of  trust  as  to  securities  fraudo- 

lently  transferred,  see  "Trusts,"  8  S.  ■ 

I  1.    Traasf  era  and  traaaaetloiis  lBT«lld4 

Laws  1800,  p.  367,  c  291,  providing  that  a 
sale  of  a  stock  of  merchandise  in  gross  will  be 
deemed  fraudalent,  unless  an  inventory  is  made 
and  notice  Eiveu,  does  not  apply  to  a  sale  of 
fixtures.— rKolander  v.  Dunn  (Minn.)  371,  483. 

The  mere  transfer  of  property  to  a  corpora- 
tion for  capital  stock  therein  does  not  hmdw 
or  delay  the  creditors  of  die  transferror;  tho 
stock  being  subject  to  ^ecution.— Gardner  t. 
Haines  (S.  D.)  244. 

Under  Rev.  Civ.  Code,  S  2366.  a  debtor  has  a 
ri^ht  to  organize  a  corporation,  transfer  his 
prop^y  to  it  for  stock,  and  transfer  the  stock 
to  a  creditor  in  payment  of  the  debt,  so  long 
as  such  transfers  are  not  with  intent  to  de- 
fraud.—Gardner  V.  Haines  (S.  D.)  244. 

I  2.    Hemedles  of  eredltors  and  pnrolias* 
era. 

In  an  action  by  the  purchaser  against  an  a^ 
taching  creditor  of  the  seller  to  determine  tho 
validity  of  the  sale  of  certain  saloon  fixtures 
and  a  stock  of  merchaudise,  an  instruction  that 
the  sale  was  presumed  fraudulent,  under  Laws 
1899,  p.  357,  c.  291.  held  erroneous.— Kolander 
V.  Dunn  (Minn.)  871,  4S3. 

In  an  action  to  set  aside  a  conveyance  to  a 
wife  as  fraudulent,  a  indgmeat  holding  tho 


Point  aamotatod.  See  srllafcva* 
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conveyanee  franduleDt  as  to  creditors  held  Bup- 
poBted  hy  the  eTidence.— Shreck  t.  HsuIod 
«Neb.)  198. 

♦Under  Rer.  Codes  1899,  |  6056,  a  frandn- 
lent  intent  will  not  uecessarily  be  coDclnsiTelr 
presumed  from  the  faot  that  a  sale  was  made 
without  a  Taluable  eoarideratioii:  the  intent 
being  one  of  fact — Sterens  t;  Myen  (N.  D.) 
520. 

The  absence  ot  a  TalnaUe  consideration  and 
the  Insolvencr  of  a  grantor  will  not,  when 
embodied  in  additional  findings,  control  an 
express  finding  that  a  transfer  was  made  with- 
oat  fraodolent  intent. — Steroia  r.  Mrers  (N. 
D.)  629. 

GAME. 

•Laws  1903,  p.  606,  c.  836,  46,  declaring 
that  no  person  snail  at  any  time  sell  any  ruffea 
gronse,  though  constrned  as  applying  to  mffed 
grouse  not  captured  within  the  state,  is  not  in 
conSict  with  the  federal  or  state  Gtnistitnlions. 
—State  T.  Shattucb  (Minn.)  719. 

Laws  1903.  p.  606,  c  836,  45,  providing  that 
no  person  shall  at  any  time  sell  any  raffed 
grouse,  applies  to  all  rnffed  groniSi  whether 
captured  within  the  state  or  not— State  v. 

Sbattach  (Minn.)  719. 

Deer  and  moose  skins  purchased  in  good 
faith  from  persons  who  have  taken  them  from 
animals  legally  killed  may  lawfully  be  shipped 
oat  of  the  state  for  the  purpose  of  being 
tanned,  and  returned  for  manufacture. — All- 
biight  T.  Northern  Pac.  By.  Co.  (Slinn.)  827. 

Where  a  person  in  good  faith  lawfully  pur- 
diBses  deer  and  moose  skins  of  animals  faw- 
fnlly  killed,  for  manufacturing,  he  acquires 
a  valid  title  thereto  nnder  chapter  221,  p.  409, 
Gen.  Laws  1897,  and  the  acts  amendatory 
thereto.— AUbright  t.  Northern  Pac.  By.  Co. 
(Minn.)  827. 


GAMING. 


See  "Lotteries." 


GARNISHMENT. 

See  "Attachment";  "Bxecntlon.** 

Conclusiveness  of  judgment  on  assignment  pen- 
dente lite,  see  "Us  Pendens." 

Judgment  in  foreign  garnishment,  see  "Judg- 
ment," i  8. 

Proceeding  by,  as  election  of  remedy,  see  "Blec- 
tion  of  Remedies." 

f  1.    Matnre  and  cronnds. 

A  garnishment  is  a  special  statutory  pro- 
ceeding in  derogation  of  the  common  law, 
and  must  be  strictly  pursued  in  order  to  confer 
jurisdiction.— State  t.  PauH  (Wis.)  1007. 

i  2.    Persons  and  vvoperty  snbjeot  to 
carnishmeiit. 

"An  assignment  of  a  debt  held  good  as 
against  a  garnishment — Kuhnea  t.  Oahill 
(fowa)  1026. 

I  8>   Writ  or  annuaoiui  and  notioa,  sarr- 
lee,  and  retnm. 

Tinder  Rev.  St.  1898,  (fi  3712,  3718,  3716, 
8718,  3723,  a  justice  held  without  jurisdiction 
to  t^  an  issue  on  a  garnishee's  answer  prior 
to  his  having  acquired  jurisdiction  am  the 
rlncipal  aefendant— State  r.  FavU  (Wis.) 


princi 
1007. 


GIFTS. 


Between  husband  and  wlfeu  see  "Hnafaand  and 
Wife,"  f  2. 


I  1.  Inter  vivoa. 

*Where  the  payee  of  a  note  told  the  maker 
that  the  ^bc  would  be  canceled,  bat  retained 

riossession  of  the  note,  there  was  no  such  de- 
ivery  as  to  constitute  a  gift  of  the  note. — 
Trombiy  v.  Klersy  (Mich.)  419. 

*The  sense  in  which  statements  and  admis- 
sions of  deceased,  relied  on  to  show  a  gift 
though  not  direcUy  contradicted,  were  iu«d. 
held  a  qnestion  for  tlw  jury. — Puka  t.  Nixon 
(Mich.)  m. 

An  instruction  held  not  required  to  define  a 
gift  where  there  is  a  mere'quPRtion  of  credibili- 
ty.—Parke  V.  Nixon  (Uich.)  507. 

GOOD  FAITH. 

Of  DurtAaser,  see  "Bills  and  Notea,"    {  8; 
"Sales,"  I  6i  "Vendor  and  Fnxcfaaaer,"  |  5. 

GOOD  WILL. 

SurriTal  of  action   for  couTondon   of,  aee 
"Abatement  and  BerlTal,"  f  1. 

A  banking  corporadon  may  hare  a  good  will 
con8titntiug_a  species  of  nroperty. — ^Lindemann 
V.  Rusk  (Wis.)  119. 

Under  Rev.  St.  1898,  f  1764,  providing  that 
after  the  life  of  a  corporation  has  expired,  ita 
directors  may  continue  business  for  three  years 
to  wind  up  its  affairs,  the  good  will  of  a  de- 
funct corporation  may  be  transferred  within 
such  period. — Lindemann  v.  Rusk  (Wia.)  llfi. 

Under  Rer.  St.  1898.  f  1764,  a  wrongful  ap- 
propriation of  the  good  idll  of  the  corporation 
may  be  treated  as  a  T<^dable  sale,  and  appro- 

Sriator  compelled  to  account — Uademann  t. 
Lusk  (Wis.)  119. 

GRAND  JURY. 

See  "Indictment  and  Information.'* 

•Under  Rev.  Code  Cr.  Proc.  »  165.  166.  173. 
action  of  the  court  in  overruling  challenire  to 
the  panel  of  the  grand  jury  sustained. — State 
T.  Bhanley  (S.  D.)  522. 

Accused  A«M  not  entitled  to  an  inroection  of 

the  records  of  the  grand  jury,  in  order  to  en- 
able him  to  prepare  for  trial,  and  lay  the  foon- 
dation  for  the  impeachment  of  witnesses. — 
Hav«ior  T.  State  fWla)  116. 

Stenographic  reports  and  minutes  of  the  frrand 
Jury,  authorised  to  be  made  by  Laws  1903,  p. 
136,  c.  00,  are  not  official  records,  and  as  sacb 
receivable  as  independent  evidence  of  the  factt 
reported. — Havenor  v.  State  (Wis.)  116^ 

Minutes  of  grand  jury  held  admissible  to  show 
accused's  immunity  from  punishment  under 
Rev.  St  1898,  |  4078,  aa  amended  by  Laws 
1901,  p.  106,  c.  80.  as  to  matteia  testified  to 
before  the  grand  jury. — ^Havener  t.  State  (Wla.) 
116. 

Laws  1006.  p.  136,  c.  90,  does  not  make  the 
minutes  of  the  proceedings  of  the  grand  jury  a 
public  record,  open  to  Inapectkm,  or  aathoriae 
their  use  aa  erldencew— Havenor  t.  State  (Wla.) 
lie. 

GUARANTY. 

Qoaran^  tnanrancfl^  see  "Insurance,**  ||6, ' 
Beqnirements  of  statute  of  frauds,  aee  '^Pra 
Statute  of,"  f  1. 


7,9. 
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•  Point  annetated.  See  syllakma. 


I  1.   ttemedies  of  oreditors. 

A  buyer  of  a  note  and  mortgage  Md  en- 
titled to  sue  the  mortgagee  on  his  cuaraBtr 
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of  parmeat  without  first  selllas  the  land  de- 
■crioed  in  the  mortgage. — Miller  t.  McLangb- 
Un  (Mich.)  777;  Same  t.  Walker,  Id. 

GUARDIAN  AD  LITEM. 

Of  IiuaxM  penrai,  aae  "Insane  Pmons,"  |  2. 

GUARDIAN  AND  WARD. 

Appointment  of  guardian  for  insane  person,  see 

'Insane  Persons,"  fi  2. 
Presumption  as  to  notice  to  ward  of  drainage 

proceeding,  see  "Drains,"  |  2. 

I  1.  Appointment,    qnaliflestloB,  and 
tennre  of  nudlan. 

*An  order  appointing  a  special  guardian  held 
made  without  tne  iurisdiction  of  the  court,  un- 
der Comp.  Laws,  f  8710.— Derereanx  T.  Janes 

(Mich.)  579. 

S  2.   Idabllitlea  on  cnardlusUp  bonds. 

Under  Oen.  St.  1894.  (  4702,  the  consent 
ot  the  probate  court  la  necessarr'to  an  action 
on  a  guardian's  bond. — Baton  t.  Oalo  (Hlna.) 
888. 

HABEAS  CORPUS. 

I  1.    Kntnre  and  cronnds  of  rovody. 

Impaneling  and  swearing  of  a  jur;  in  pe- 
titioner's absence,  and  the  discharge  of  one  of 
the  jurors,  consented  to  in  petitioner's  presence 
by  his  connsel,  held  no  ground  for  petitioner's 
release  on  habeas  corpus  after  oonnction. — ^In 
re  Shinsld  (Wis.)  86. 

A  mnniclpsl  court  harlnx  bad  Jurisdiction  to 
try  petitioner  for  assault  with  intent  to  do  great 
bodflr  harm  and  impose  the  sentence  ^ven, 
error,  if  any  committed,  was  within  the  court's 
Jurisdiction,  and  was  not  reriewable  on  habeas 
corpuB^In  re  ShiniU  (Wis.)  86. 

.  HANDWRITING. 

Bzpert  teatimonr,  see  "CMminal  Law."  ||8,  4. 

HARMLESS  ERROR. 

Id  drll  actionit  see  "Ai^eal  and  Erron"  |  18. 
In  criminal  prosecutions,  see  "Oiminal  Law," 
I  18;  "Homicide,'*  |  6. 

HEALTH. 

LiaUlity  of  municipality  for  acts  of  officers  in 
appropriating  property  for  pest  house,  see 
'^ualeipal  Oontorationi,'*  I  6. 

HEARING. 

In  probate  proceedings,  see  "Wills,'*  |  8. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  f  11. 

HEARSAY  EVIDENCE. 

In  dm  actions,  see  "ETidence,"  {  7. 
In  criminal  prosecutions,  see  "Cmmloal  Law,** 
118,4. 

HIGHWAYS. 

See  "Munidpal  Corporations,"  H  6,  7;  "NstI- 

gable  Waters,"  {  1 
Accidents  at  railroad  crossings,  see  "Railroads," 

i  4. 

Construction  and  maintenance  of  railroad  cross- 
ing%  s»»  "Bailioadsp"  i  1. 


Dedication  of  streets,  see  "Dedication,"  1 1. 
Purchase  of  road  machinery  by  township  board, 

see  "Towns,"  §8  1.  2. 
Remedy  of  private  bersons  for  maintenance  of 

nuisance  in,  see  "Nuisance,"  1 1. 

I  1.   EstabUalunent,  aIterntlol^  and  dls- 
oontSnnnnoe. 

Acceptance  or  user  of  highway  held,  under 
the  evidence,  to  be  a  question  for  the  jury. — 
Neal  T.  Oilmore  (Mich.)  609. 

A  highway  may  be  established,  though  not 
opened  and  worked  within  fonr  years  after 
being  laid  out. — Neal  t.  Oilmore  (Mich.)  009. 

It  is  not  essential  that  every  part  of  a  high- 
way should  be  worked  to  show  intent  of  the 
public  authorities  to  accept  the  entire  high- 
way.—Neal  T.  Oilmore  (Mich.)  009. 

On  petition  for  layEog  out  a  highway,  affidavit 
Aeld  to  truthfully  show  due  service  on  all  of  the 
occupants.  —  Krenik  v.  Board  of  Sup'rs  of 
Town  of  Cordova  (Minn.)  130. 

It  is  the  fact  of  service  of  notice  of  hearing 
of  petition  for  the  laying  out  of  a  highway 
which  gives  the  supervisors  jurisdiction  under 
Gen.  St  1884,  S  1809.— Krenik  v.  Board  of 
Sup'rs  of  Town  of  Cordova  (Minn.)  130. 

Where  a  petltloQ  for  laying  out  a  highway 
was  rec^vea  In  evidence  without  objection, 
question  of  suffldency  cannot  be  first  raised  on 
appeal. — BIrenik  v.  Board  of  8m>'rs  <tf  Town 
of  C(vdova  (Minn.)  180. 

I  2.   Taxes,  assessments*  and  wovk  on 
Uchsrays. 

Under  Comp.  Laws  1897,  »  4072-4078,  high- 
way money  tax  must  be  assessed  on  all  prop- 
erty in  a  township,  including  that  within  in- 
corposated  villages. — ^Perrlao  v.  Btephenaon  Tp. 
(Mfch.)  417. 

I  3.  Begnlatlen  and  nse  for  tsaveL 

A  highway  commissioner  has  such  special 
grievance  as  authorizes  him  to  atmte  an  ob- 
struction of  a  Ugfaway. — ^Neal  t.  Oihnore 
(Mich.)  609. 

Laws  1881,  p.  806,  Act  No.  248,  relating 
to  obstructions  in  highways,  is  not  exclusive. 
—Neal  V.  Oilmore  (Mich.)  609. 

Defendant's  act  in  driving  his  cattle  to  drink 
out  of  a  highway  ditch  in  front  of  plaintiff's 
land,  on  his  side  of  the  highway,  held  not  a 
•roper  use  of  the  highway,  and  a  trespass. — 
an  Roy  v.  Watenpolen  (Wis.)  97. 

Bev.  St.  180%  I  1347c,  held  not  to  authorize 
a  person  to  drive  bis  cattle  Into  a  highway  to 
drink  from  a  ditch  opposite  plaintiff's  prem- 
ises, on  his  side  of  the  road. — ^Van  Boy  v.  Wa- 
termolen  (Wis.)  87. 

HOLDING  OVER. 

By  office,  see  "Officaa,**  |  L 

HOMESTEAD. 

Sale  of  at  administrator's  sala,  see  ''Executors 
and  Administrators."  {  6. 

I  1.   Natoro,  acqnlsitlon,  and  extant. 

*The  actual  occupation  of  land  by  a  family 
as  a  dwelling  place  is  a  sufBcient  declaration  of 
its  homestead  character.  —  Hostetler  v.  Eddy 

(Iowa)  485. 

*What  constitutes  a  family  to  enable  the 
head  of  it  to  acquire  a  homestead  determined. — 
Sheeby  v.  Scott  (Iowa)  1139. 

Evidence  held  to  justitr  a  finding  that  a 
mother  supported  her  adult  son  so  as  to  antitla 
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her  to  a  homestead. — Sheehy  t.  Scott  (Iowa) 
1189. 

*A  tract  of  land  In  dty  hOd  inbject  of  a 
homestoad  exemption,  althonch  oonatlttttiiif  two 
platted  lota. — ^Barfcome  t,  Fhdpa,  Btaeo  «  Co. 

(Midi.)  eao. 

i  S.   Truafor  or  iBenmbraaee. 

A  proTiiion  In  a  lease  giv'mg  the  lessee  a 
right  to  pnrchase  A«Id  unenforceable,  owinx  to 
homestead  character  of  the  land.  Code,  |  2974. 
— Hottetler  v.  EA6j  (Iowa)  485. 

WhN«  a  husband  and  wife  bad  occupied 
homestead  premises  Incapable  of  partitloo  hf 
allotment  in  hind,  and  in  eettlement  of  a  di- 
vorce proceeding  the  husband  deeded  an  nndi- 
vided  naif  Interest  to  bis  wife,  and  thereafter 
she  left  Um,  ahe  did  not  acquire  the  right  to 
partition  the  premiBes  atill  occapied  as  a  home- 
stead Um, — Grace  t.  Grace  (Minn.)  968. 

Where  the  extent  of  a  homestead  and  the 
value  of  claimant's  interest  therein  is  less  than 
that  allowed  by  iaw,  a  mortgage  placed  there- 
on to  par  off  a  prior  mortgage  will  not  be  a^ 
£scted  DT  a  prior  Jndciuent. — France  t.  Hohnr 
banm  ^eb.)  866. 

I  8.  BIcktB  of  awlvimB  kubamd.  wife, 
aiUUbFeB,  mr  halva. 

where  testatrix  devised  her  propntr  to  her 
husband  for  life,  and  there  were  no  children, 
the  family  homestead  descended  to  the  husband 
for  life,  with  remainder  to  the  child  of  testa* 
trix  by  a  prior  marriage. — In  re  Poseng's  Es- 
tate (Minn^  137;  Rosbach  t.  Weldeubach,  Id. 

HOMICIDE. 

OonfesBioDa,  aee  "Criminal  Law."  i  A. 
Bzaminatloo  of  witnesses,  see  "^^tnems," 
f  2. 

Instmctions  In  general,  see  "Criminal  Law," 

Si  9,  11,  18. 
Review  of  rulings  in  general,  see  "(Mmlnal 

Law,"  8  18.  • 

I  1.  Manslancltter. 

•Under  Pen.  Code,  H  2,  241,  elements  of  the 
crime  of  manslaughter  in  the  first  degree  de- 
termined.—State  T.  Edmunds  (8.  D.)  IIIS. 

11^  Assanlt  with  latent  te  klU. 

*tjDder  Rev.  Pen.  Code,  286,  one  who 
shoots  at  one  person  with  intent  to  kill  another 
ia  guilty  of  assault  with  intent  to  kill.— State 
V.  Shanley  (S.  D.)  622. 

I  2.    ExoKsable  or  Jastlflable  honlelde. 

The  application  of  the  doctrine  of  "retreat 
to  the  wall"  explained  and  limited. — State  r. 
Gardner  (Minn.)  971. 

*Where  one  is  aBsailed  in  his  home,  he 
may  nse  snch  means  as  are  necessary  to  re- 

Eel  the  assailant  and  prevent  injury  to  the 
ome,  even  to  the  taking  of  life. — xonng  t. 
State  (Neb.)  867. 

A  box  stall  at  a  fair  ground,  used  tiy  a  man 
ns  his  office  and  sleeping  apartments,  which 
contains  bis  clothing,  money,  and  all  bis  be- 
longings, is  in  legal  effect  his  homi^  wtiich 
he  may  defend  if  attacked. — Toung  t.  State 
(Neb.)  867. 

*In  a  prosecution  for  murder,  an  instruc- 
tion that  "the  law  does  not  require  the  de- 
fendant to  flee  from  his  assailant"  held  prop- 
erly refused  as  misleading. — Tnrley  t.  State 
(Neb.)  934. 

I  3.    Indlotmeat  and  laf onnatloa. 

Under  Rev.  Code  Cr.  Proc.  «  222,  224,  409, 
and  Rev.  Pen.  Code,  §  285,  indictment  for  as- 
aanlt  with  Intent  to  kill  A.  do««  not  anthorlae 


conviction  on  i»t>of  of  assaoH  on  A.  and  bitent 
to  kill  B.— State  v.  Shanley  (S.  D.>  522. 

Under  Bev.  Code  O.  Pioe.  S|  219,  221,  32S. 
227,  230,  and  Pen.  Code.  |  240,  an  indictment 
heJd  sufficient  to  sastain  a  eoBTictioa  at  nan- 
siaoghter  in  the  first  Jegroad  Btata  t.  Ed- 
monds (a  D.)  1116. 

I  4.  Erldeaee. 

On  a  prosecntion  for  mnrder  fai  tiie  first  de- 
gree, evidence  held  sofllclent  to  sustain  a  OM- 
viction.~State  v.  Blydenbor^  (Iowa)  KHfi. 

On  a  trial  for  manslaojriiter  in  procnring  an 
abortion,  evidence  that  doendant  had  pracnred 
an  abortion  on  another  woman  keU  admisdbk. 
— People  V.  Hodge  (Mich.)  698. 

On  a  trial  for  manslaughter  in  procQring  sn 
abortion,  certain  testimony  of  a  witness  testi- 
fying to  defendant  having  procured  an  abortion 
on  tier  held  admissiUe. — ^Pemile  t.  Hoigit 
(Mich.)  B09. 

Where,  on  trial  for  mnrder,  evidence  shows 
that  the  life  of  deceased  was  insured  in  favor 
of  defendant!  it  is  error  to  exclude  evidence 
that  d^ndant  knew  the  policy  was  of  t«t  Ut- 
Ue  valne:— Jahnke  t.  State  (Neb.)  154 

*UpoD  trial  for  murder,  and  a  plea  of  fldf- 
defense,  it  Is  competent  to  show  that  tibe  de- 
ceased was  at  the  time  in  the  lawful  pos- 
sesfilon  of  the  premises  where  the  homicide 
occurred. — Turley  v.  State  (Neb.)  034. 

I  fi.  TrlmL 

In  a  trial  for  homidde  In  which  tber«  la  an 
attempted  jnstiflcatioa  br  self-defense,  a  dLaige 
that  snch  justification  cannot  be  made  aat 
unless  the  accused  in  good  faith  endeaTraed  to 
escape  held  error  nndar  the  taeta. — Stat*  v. 
Gardner  (Minn.)  971. 

In  a  prosecution  for  murder,  an  instruction 
that  defendant  could  not  be  convicted  of  man- 
slaughter  held  proper. — State   t.  Gardner 

(Minn.j^  971. 

In  a  prosecntion  for  murder,  an  |nstmetioo 

as  to  the  duty  to  escape  held  not  applicable. 
— State  V.  Gardner  (Minn.)  971. 

Defendant,  who  admite  tiie  killing;  defends 
his  action  as  jnstlfiable,  and  introduces  evidence 
to  establish  that  claim,  held  entitled  to  an  in- 
struction on  the  law  of  self-def«nie. — -Yonng 
V.  State  (Neb.)  867. 

On  a  trial  for  murder,  an  Instruction  on 
self-defense  held  erroneous. — Tnrley  t.  State 

(Neb.)  934. 

*In  prosecution  for  assault  with  Intent  to 
kill,  wnether  defendant  intended  to  kill  the 
person  named  in  the  indictment,  or  some  other 
person,  or  did  not  In  fact  Intend  to  Ull  any 
one,  held  questiona  for  the  Jury. — State  t.  Shan- 
ley (S.  D.J  522. 

In  a  prosecution  for  homicide,  refusal  of  the 
court  to  charge  on  manslau^ter  In  the  second 
degree  held  mor.— State      Hubbard  (8.  D.) 

im 

•Under  Code  Cr.  Proc.  H  406.  409,  on  trial 
for  murder  the  jury  must  aacertain  the  degree 
of  the  crime.— State  v.  Hubbard  (8.  D.)  112a 

t  6.   Appeal  and  evm. 

On  a  prosecution  for  murder,  an  InstractioD 
making  reference  to  direct  evidence,  when  the 
evidence  on  behalf  Of  the  state  waa  wholly 
circumstantial,  held  not  i^udlciaL — State  v. 
Blydenborgh  (Iowa)  1016. 


HOSPITALS. 

Exemption  from  taxation,  see  "TaxatloB,"  f  2. 
For  insane  person^,  aee  **Inaane  Peiaen^"  }  1. 

•  P*lst  aamotnted.  Mm  ayllabub 
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Uability  of  tats  for  appropriation  of  property 
for  hospital  purposes,  see  ^'Municipal  Oo^ra- 
ttons,"  f  6. 

HOUSEBREAKING. 

Bee  "BnrsUry." 

HUSBAND  AND  WIFE 

See  "DiYOrce";  "Marriage." 
Adultery,  see  "Adultery.** 

Civil  damages  for  sale  of  liquon  to  husband, 

see  "Intoxicating  Liquors,"  i  6. 
Contracts  of  married  women  within  Statute  of 

Frauds,  see  "Frauds,  Statute  of,"  S  1- 
■Contributory  negligence  of  hueband  as  Imputed 

negligence  of  wife,  see  "Negligence,"  S  1. 
-Covenants  In  deed  by  husband  and  wife,  see 

"Oovenauts,"  {  1. 
Fraudolent  conveyance  to  wife,  see  "Fraudulent 

Conr^anoes,"  1  2. 
Negligoice  of  wife  aa  to  ascertaining  wherea- 
bouts of  her  mortgage,  see  "Mortgagee."  |  4. 
Rights  of  survivor,  see  "Executors  and  AdminlB- 

trators,"  {  3 ;  "Homestead/*  {  8. 
Rights  on  separation,  see  "Bomeatead,"  |  2. 
Tacking  poasealon,  see  "Adverse  Possesston,'* 

•I  1.  MwtMl  richta,  dmttM»  amA  U»UU- 
ties. 

A  married  woman  it  not  prohibited  from  pur- 
chasing tax  titles  on  property  wliich  her  hns- 
band  holds  under  a  lease. — ^Kampfer  r.  East 
Side  Syndicate  (Minn.)  200. 

Where  plaintiff  pleaded  the  ratification  of 
settlement  by  defendant,  and  iustracted  that,  if 
defendant  had  ratified  the  settlement,  the  jury 
should  find  for  the  plaintiff,  but  failed  to  state 
what  acta  would  amount  to  a  ratification,  held 
error.— MorrUl  v.  McNeill  (Neb.)  185.^ 

%  S.  OomTeyaHees*  oomtrMts,  «Hd  otker 
tnMwetlaBa  Iwtweem  kmbamd 
«ad  wife. 

Facts  held  to  show  a  gift  not  avoidable  by  the 
donor,  though  made  to  defraud  his  creditors. — 
Wipfier  V.  Detroit  Pattern  Works  (Mich.)  645. 

f  3.  Aetio&s. 

*In  an  action  against  a  husband  and  wife 
to  recover  for  goods  sold,  whethv  plaintiff  sold 
the  same  on  the  credit  of  both,  or  whether  the 
husband  acted  ai  agent  for  hia  wife,  Md  tor 
the  jnry.— Keelman  t.  Grosfend  (Midi.)  381. 

Id  an  action  against  husband  and  wife  for 
materials  furnished,  an  instruction  as  to  the 
wife's  liability  for  materials  purchased  by  her 
husband  as  her  agent  held  error. — Reelman  t. 
Orosfend  (Mich.)  331. 

•Passenger  traveling  with  wife  held  entitled 
to  recover,  in  an  action  of  contract,  from  the 
carrier,  for  Iobs  of  and  damage  to  articles  of 
jewelry,  etc.,  carried  as  baggage,  and  belong- 
ing to  the  wife,  but  given  to  her  by  third 
persona. — ^With^  t.  Pere  Marquette  B.  Oou 
4Mich.)  778. 

I  4.  Separattom  aad  separate  malate* 
■aaee. 

In  an  action  by  a  wife  for  separate  main- 
tenance after  separation,  it  is  incumbent  on 
the  spouBe  first  repudiating  marital  obligations 
to  snow  freedom  from  fault — Chapman  v. 
Chapman  (Neb.)  880. 

In  an  action  by  a  wife  for  separate  main- 
tenancy  it  la  error  to  render  judgment  in  her 
favor  for  a  single  sum  in  gross  and  award 
execution  therefor. — Chapman  t.  Chapman 
(Neh.)  880k 


HYPOTHETICAL  QUESTIONS. 

To  expert  wttnema,  see  "Ihideneek''  |  Kk 

IDEM  SONANS. 

Bee  'Barnes." 

ILLEGITIMATE  CHILDREN. 

See  "Baatarda." 

IMPEACHMENT. 

Of  wltnaii,  we  "Witneasei^**  |  & 

IMPLIED  CONTRACTS. 

See  "Aoeoont  Stated":  'Voney  Paid**;  '^■e 
and  Oocopation" ;  "Work  and  Labor." 

IMPOTENCY. 

Defense  to  prosecution  for  assault  with  intiBt 
to  rape,  see  "Bape,"  |  1. 

IMPRISONMENT. 

See  "False  Imprisonment." 

Habeas  corpus,  see  "Habeas  Corpus.** 

.  IMPROVEMENTS. 

Liens,  see  "Mechanics'  Uens.'* 
Public  iiwroremente,  lea  "Mnnldpal  Corponp 
tionst"  18. 

IMPUTED  NEGLIGENCE. 

See  "NecUgence,'*  1 1. 

INCEST. 

Assault  by  father  with  intent  to  rape  dsnghtw^ 
see  "Bm"  I  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,**  |  1. 

INCUMBRANCES. 

On  homesteadt  see  "Homestead,"  |  2, 

INDEMNITY. 

See  "Onaranty." 

Ind«unity  Insurance,  see  "Insurance,"  S$  S, 
7.  0. 

INDICTMENT  AND  INFORMATION. 

Mandamus  to  compel  certiftoatitm  of  copies,  see 
"Biandamns,"  S  1 

For  partteiUar  offeruea. 

See  "Arson";  "Burglary," J  2;  "Conspiracy," 
§  2;  "Shnbenlonenf*;  "Bxtortion** ;  "Hwnt* 
cide,"  I  3;  "Ohstruettaic  Justice";  "Bape," 

5  2. 

Disposal  of  crops  subject  to  landlord's  lien,  SM 
"Landlord  and  Tenant^"  1 4, 


•  Polmi  awotatad.  See  i^llabas. 
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Tiol&tions  of  Hqoor  Uwi.  see  *'Intoxlcatinff  lAq- 
non,"  I  4. 

I  1.  Fimdlnc  Mid  Cll^  «f  Udlvtmnt 
or  pvewntrnttBt. 

•Indictments  after  filing  beins  public  recordi, 
as  provided  br  KeT.  Code  Cr.  Proc.  |  217,  it  is 
the  duty  ot  the  court  in  which  l^tv  are  filed, 
on  a  sQggestion  that  the;  have  been  lost  or 
stolen,  to  compel  their  retom  or  aitpply  copies 
on  proof. — State  t.  Circuit  Court  in  and  for 
Beadle  Count;  (S.  D.)  1048. 

Proof  of  copies  of  indictments  submitted  for 
antbentication  in  the  place  of  the  originals, 
which  had  become  lost  or  stolen,  held  sufficient 
to  require  the  court  to  certify  the  same. — 
State  T.  Circuit  Court  in  and  for  Beadle  Coun- 
ty (S.  D.)  1048. 


i  X. 


mad  saAoleatty  af  aee«- 


Beanlsltaa 
smtioB. 

An  indictment  cannot  be  aided  by  intend- 
ment, bat  the  essential  facts  mnst  be  aTerred. — 
State  T.  Asbpole  (Iowa)  281. 

An  information  for  a  continning  offense  Aeld 
sufficiently  certain  at  to  time. — State  t.  Brown 
(N.  D.)  1112. 

I  8>   Joinder  of  parttes,  offenses,  and 
ooants,  dapUoft7,  wd  oleetiovu 

Under  AcU  29th  Gen.  Assem.  p.  106,  c.  146, 
1 1,  making  it  larceny  for  a  tenant  to  dispose  of 
grain  on  which  th»e  is  a  landlord's  Uen,  er- 
ery  disposition  of  grain  by  a  tenant  constitutes 
a  complete  and  separate  offense. — State  t.  Ash- 
pole  (Iowa)  281. 

Under  Code,  {  6069,  an  indictment  hdd  not 
bad  for  duplicity,  because  charging  that  de- 
fendants conspired  to  injure  the  property  rights 
of  another,  and  also  obtained  money  by  false 
pretenses. — State  t.  Loeer  (Iowa)  887. 

*'Where  two  counts  of  an  infonnation  In- 
volve the  same  facts,  and  call  for  the  same 
evidence,  the  court  will  not  ordinarily  require 
an  election.— Higbee  v.  State  (Neb.)  748. 

An  information  which  alleges  that  defendant 
dnriog  a  stated  time  maintained  a  liquor  nui- 
sance, prohibited  by  Bev.  Codes  1899,  |  7605, 
in  two  adjacent  buildings,  held  neither  uncer- 
tain nor  donUe.— State  v.  Brown  (N.  D.)  1112. 

lu  a  prosecution  tor  arson,  refusal  of  the  court 
to  compel  the  state  to  elect  at  the  opening  on 
which  of  three  counts  it  would  proceed  Md 
not  error.— Colbert  v.  SUte  (Wis.)  61. 

I  4.    Motlom  to  ftaaak  or  dismiss,  and 
deaannor. 

UndH  Bev.  Code  Cr.  Proc.  H  166,  263,  ob- 
jections that  the  grand  jury  was  illegally 
drawn,  organised,  and  impaneled,  and,  that 
only  twa  of  the  eight  names  drawn  having  ap- 
peared, the  court  deslenated  six  other  persons 
to  serve,  held  Insufilcrent  to  sustain  a  motion 
to  (luash  an  indictment. — State  v.  Lamphere 
(S.  D.)  10S8. 

Under  Rev.  Code  Or.  Proc.  fiS  166,  268,  an 
objection  that  there  were  not  in  the  jury  box 
the  names  of  200  qualified  jurors  at  the  time 
the  grand  jury  returning  the  indictment  in 
question  was  drawn  ?ield  insufflcient  to  sustain 
a  motion  to  qoash^ — State  v.  Lamphere  (S.  D.) 
1088. 

INDORSEMENT. 

Of  bill  of  exchange  or  pnuninory  not^  see 
"Bills  and  Not«7^  f  8. 


Care  required  as  to  diUdren*  sec  "Negligence," 

«2. 

Contributory  nexl^ence  of  parent  as  imputed 
negligence  of  doild,  see  "Negligesoe,"  |  1. 

Custody  and  support  on  divorce  of  paienta,  sk 
"Divorce,"  S  6. 

Damages  for  injariea  to  infant,  see  "Damages," 
«|  1.  8. 

Injuries  to  child  caused  by>eleetricity,  see  "Blec- 

tridty." 

Liabili^  of  landlord  for  injuries  to  children  nt 
tenants,  see  "Landlord  and  Tenant."  I  8. 

Violation  of  liquor  laws  relating  tOb  Me  "Intoxi- 
cating liquors,"     2,  4. 

INFERIOR  COURTS. 

See  "Gonrts,"  I  2. 

INFORMATION. 

Criminal  aeeosatkn,  M»  "Indictment  and  Id- 

fonnatum." 

INJUNCTION. 

Ekinitable  relief  in  goieral,  see  "Elqaity,"  I  1. 

In  action  for  fraudulent  mtsmanagement  of 
coiporate  affairs,  see  "Conmratioiu/'  14. 

Mandamus  to  compel  dissolution,  see  "Manda- 
mus," H  1.  2- 

Operation  and  effect  of  decree  dlasolvinx  injunc- 
tion on  nbseqnent  action,  tee  "Jtugment," 
S  7. 

Violation  jWMHng  appeal,  aee  ''Aiveal  and  Br- 

for,"  }  7. 

AMtrolnittff  partfcular  oeti  or  ppoeeodiiigfc 

See  "Waste." 

Fixing  price  of  labor  under  monopoUatie  con- 
tract, see  "Monopolies,"  |  1. 

Obstruction  of  water  course,  aee  "Waten  and 
Water  Courses,"  9  2. 

Painting  sign  on  party  wall,  see  "Party  Walb." 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," {  6. 

i  1.   Snbjeets  of  proteotlon  aad  relief. 

•A  court  of  equity  will  interfere  by  Injunc- 
tion to  restrain  repeated  acts  of  trespass,  and 
it  is  unnecessary  to  prove  that  the  tresrassing 
parties  are  insolvenL — ^Homang  t.  Harring 
(Neb.)  1071. 

I  S*  PnUminary  and  imterlomitory  Im* 
JameiftoBe. 

An  order  dissolving  a  temporary  injnnetion 
restraining  trespasses  on  plaintiff's  land, 
where  the  answer  alleged  tlut  the  locna  in 
.  quo  was  a  public  highway,  waa  not  an  abase 
of  discretion. — Meyer  T.  Town  of  Petersbarg 
(Minn.)  899. 

I  8.    Penuasemt  iMjwMtlom  mmA  atihav 

reUef. 

Where  a  temporary  injnnction  was  properly 
granted,  plaintiff  was  entitled  to  costs,  althone^ 
the  grounds  for  a  perpetual  iidanction  had 
ceased  to  exist  before  trial. — Cumcy  t.  Geb 
(Wis.)  746. 

1  4.  Writ,  order  or  deeree*  seryloat  avd 
eBforeement. 

Kefusal  of  perpetual  injunction  held  proper 
where  the  grounds  for  injunction  have  ceased 
since  the  granting  of  the  temporary  fnjtmctioa. 
—Clancy  v.  Oeb  (Wis.)  74& 

I  6. 


INFANTS. 

See  "Quatdlan  and  Ward" ;  "Parrat  and  Ohild.** 


ZdablUtiea  oa  bonds  or  andartak- 
Inca* 

Failure  of  defendant  in  injunction  to  plead 
and  offer  evidence  of  the  damages  does  not 
estop  him  Cromsning  on  the  injunction  bond.-^ 
McLennon  v.  Tennw  (8.  DO  218k 

•  Point  annotated.  See  ayllabna. 
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Certain  matters  held  elements  of  damages  in 
an  action  on  injunctioo  bond. — HcLennon  T* 
S'enner  (B.  218. 

Under  Code  (Mt.  Proc.  8  200,  the  asaeesment 

of  damages  in  an  injuuctioD  suit  is  discretiou- 
ary,  and  is  a  remedy  whicii  deteodant  may 
waive  and  sue  on  tlie  bond. — McLvodoq  t.  Fen- 
nw  (S.  D.)  21& 

IN  PAIS. 

Bstoppel,  see  "Estoppel,"  S  !• 

INSANE  PERSONS. 

opinion  evidence  as  to  mental  capacity,  see 

'•Evidence,"  fi  10. 

i   1.  dnstody  tmd  support. 

Code,  §  2297.  held  not  to  aatborize  the  state 
to  recover  compensation  for  snpiiorting  a  non- 
resident insane  person  at  the  state  hospital. — 
State  T.  ColUgan  (Iowa)  805. 

In  the  alwence  of  statate  authoridng  a  re- 
covery, the  state  cannot  recover  compensa- 
Tioo  for  maintaining  a  nonresident  insane  pa- 
tient in  the  state  hospitaL — State  v.  Colligan 
tlowa)  905. 

i  2.  Aotio&a. 

If  Jnrisdlction  Is  obtained  in  divorce  by  serv- 
ice of  sammona  and  complaint  on  an  Insane  de- 
fendant, the  trial  court  should  appoint  a  guard- 
ian ad  litem  to  protect  the  interests  of  defoid- 
ant.— Wilson  v.  Wilson  (Minn.)  300. 

Where  an  anan-er  authorizes  proof  of  mental 
incapacity  to  attend  to  bosiness,  evidence  of 
total  incapacity  cannot  be  excluded  on  the 
ground  that  it  proves  too  much.— -Miller  v.  TJex- 

hns  (S.  D.)  &19. 

*Bev.  St.  1898,  {  2615,  held  to  authorize 
the  court  to  appomt  a  guardian  for  an  insane 
plaintiff.— Wiesmann  t.  Donald  (Wis.)  916. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 

"Bankruptcy." 
Of  bank,  see  "Banks  and  Banking,"  f  2. 
Of  eoriwratfon,  see  "Oorporations,''  |  7. 

INSPECTION. 

Of  banks,  see  "Banks  and  Banklnff,"  }  1. 

Of  electric  apparatus,  see  "Electricity." 

Of  plumbing  before  granting  license  tlieretor.  see 
"Licenses,"  I  1. 

Of  premises  by  jurv,  see  "Trial,"  {  1. 

Of  records  of  grand  jury,  see  "Grand  Jury.* 

Of  writings,  see  "Discovery."  (  1. 

Validity  of  act  for  inspection  of  banks  aa  dele- 
gation of  legislative  power,  see  "Conatitn- 
Sonal  lAW,"  1  2. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  |  S. 
In  criminal  prosecutions,  see  "Orlmlnal  Law," 
H  6-14;  "Homicide.'^  0. 

INSURANCE 

Accord  and  satisfaction  of.  claim  for,  see  "Ac- 
cord and  Satisfaction." 

Exemption  of  inaurance,  see  "Exemptions,"  }  1. 

Harmieas  error  In  action  on  policy,  see  "Appeal 
and  Error,"  |  18. 

Instruction  in  general  in  action  on  policy,  see 
"Trial,"  fi  5. 

Of  county  buildings,  sea  "CounUes,"  |  2. 


Opinion  evidence  as  to  construction  of  appUea^ 
tion  and  receipt,  see  "Evidence,"  S  10. 

Proof  of  declarations  of  insurance  agent,  as  res 
gestK,  see  "Evidence,"  i  8. 

Relevancy  of  evidence  as  to  value  of  insured 
property,  see  "Evidence,"  S  S. 

Revenue  stamp  on  Insurance  policy,  see  "Inter- 
nal Revenue." 

i  1.   lMS«immoe  «ce&ta  mmd  brokers. 

An  insurance  soliciting  agent  held  the  agent 
of  the  insurer  until  the  policy  was  delivered 
to  insured  on  the  first  premium  being  paid. — 
Bowen  v.  Mutual  Life  Ins.  Co.  (S.  D.)  1040. 

i  2.    The  oomtraot  la  geaerAL 

•Terms  In  an  application  for  insurance  which 
are  of  doubtful  or  equivocal  meaning  must  be 
construed  most  strongly  in  favor  of  the  insur- 
ed.— Krell  V.  Chickasaw  Farmers'  Mut.  Fire 

Ins.  Co.  (Iowa)  364. 

An  insurer  held  liable  on  a  policy,  insured 
not  having  been  notified  of  Its  rejection  of 
the  risk.— Wheaton  T.  Uverpool  ft  London  & 
Globe  Ids.  Co.  (8.  D.)  860. 

The  validity  of  an  insurance  policy  held  not 
affected  by  want  of  a  statement  of  the  amount 
of  premium. — Wheaton  v.  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  (S.  D.)  850. 

"Under  the  facts  held  that,  though  an  In- 
surance policy  remained  In  the  hands  of  the 
insurance  agent,  there  was  a  valid  contract 
of  insurance. — Wheaton  v.  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  (S.  D.)  850. 

An  insurer  in  a  life  policy  held  not  liable 
until  payment  of  the  first  premium  was  made 
and  the  policy  issued. — Bowen  v.  Mutual  Life 
Ins.  Co.  (S.  D.)  1040. 

An  insured  held  not  led  to  believe  tliat  a 
policy  would  be  in  force  from  date  of  applica- 
tion.—Bowen  T.  Mutual  Life  Ins.  Co.  (8.  D.) 

1040. 

An  insurer  held,  nnder  the  application,  re- 
ceipt of  partial  payment  of  first  premium,  and 
policy,  not  to  bind  itself  until  tiie  first  premium 
was  paid  during  the  good  health  of  the  insured. 
—Bowen  t.  Mutual  Ute  Ins.  Co.  (S.  D.)  1040. 

S  3.  Forfoitttro  of  poUey  for  breaoli  of 
pvomlsaory  warraaty,  ooTeaaat, 
or  eoadltloa  anbseqneat. 

Where  an  Insurance  policy  prohibits  subse* 
gnent  insurance,  the  procnring  of  another  policy 
was  a  breach,  rendering  tlie  first  policy  void. — 
Lake  Superior  Produce  St  Cold  Storage  Co.  v. 
Concordia  Fire  Ins.  Co.  (Minn.)  B60. 

*Where  a  local  agent  agrees  to  the  removal 
of  the  insured  property  and  a  transfer  of  the 
policy,  that  rate  of  insurance  is  greater  at  the 
new  location  held  not  to  release  the  company 
from  ita  obligation  under  tlie  policy. — Cooper 
V.  German-American  Ins.  Co.  (Minn.)  ^7. 

Policies  held  not  to  require  that  each  in- 
ventory must  be  taken  exactly  12  months  after 
the  preceding  one,  and  that  iDveotories  taken 
oonsntuted  a  compliance  with  a  requirement 
that  an  inventory  should  be  taken  once  a  year. 
— Newton  v.  Theresa  Village  Mut.  Fire  Ina.  Co. 
(Wis^  107;  Same  v.  Waterloo  Mut  Fire  Ins. 
Co.,  Id. ;  Same  t.  De  Forest  Mut.  Fire  Ins.  Co., 
Id. 

i  4.  Estoppel.  walTw,  or  acrouaoata 
attectiac  rlckt  to  aTfud  or  for* 

felt  polloT. 
*The  duly  authorized  agent  of  a  fire  insur- 
ance company  may  by  oral  agreement  consent 
to  removal  of  insured  property  and  transfer 
policy. — Cooper  v.  Qerman-Amerlcan  Ins.  Co. 
(Minn.)  687. 

*lt.  with  knowledge  of  facts  authorizing 
forfeiture,  the  insurer  continues  to  treat  the 


*  Volat  aaaotatod.  See  syllaVafl* 


Digitized  by 


Google 


1200 


101  NOBTHWBSTEBN  REPOBTBB. 


policy  as  ia  force,  the  forfeit nre  is  waivecl.— 
Soelmer  t.  Graod  Lodge  of  Order  of  Sons  of 
Herman  ^eb.)  871. 

I  5.  Blaks  and  esases  of  loss. 

In  an  action  on  aa  employers'  indemnity  pol- 
icy, held,  that  the  umiBual  amount  of  money  in 
the  bacd'H  of  the  employ^  at  the  time  of  the 
embezzlement  did  not  constitute  tt  defense. — 
Goldman  t.  Fidelity  &  Deporit  Co.  of  Mary- 
land (Wis.)  80. 

I  6.    ExtOBt  of  loM  mad  UaVlUtr  of  In- 

sorer. 

PlaintifE  in  an  action  for  sick  benefits  under 
a  policy  held  not  entitled  to  recover  as  a  matter 
of  law  under  a  prorisiott  for  payment  during 
a  period  while  plaintiff  was  necessarily,  en- 
tirely, and  continuously  conflDed  to  the  honse. — 
Cooper  T.  Phoenix  Accident  &  Sick  Benefit 
Abb'u  (Mich.)  734. 

One  who  baa  the  legal  title  to  chattelB,  and 
is  trustee  of  an  express  trust  In  respect  there- 
to, fteW  entitled  to  recorer  the  full  amount  of 
a  policy  thereon  taken  out  by  him. — Wheaton 
V.  Liverpool  &  London  &  Globe  Ins.  Go.  (S. 
D.)850. 

Rev.  St.  1896,  {  ie43a,  held  to  prohibit  an 
insurance  company  from  limiting  the  amount 
to  be  paid  in  case  of  loss  below  the  actual  cash 
value  of  the  property  destroyed,  and  not  the 
value  of  the  property  insured. — ^Newton  v.  The- 
resa ViUage  Mut.  Fire  Ins.  Oo.  (Wis.)  107; 
Same  v.  Waterloo  Mat  Fire  Ins.  Co.,  Id.; 
Same  V.  De  Forest  Mut  Fire  Ins.  Co.,  Id. 

I  7.    Kotloe  and  proof  of  losi. 

Where  the  adjuster  of  an  insurance  company 
prepared  the  proofs  of  loss,  held  a  waiver  of  the 
requiremmts  In  the  policy  that  such  proofs 
should  be  submitted  within  a  specified  time. — 
Lake  Superior  Produce  &  Cold  Storage  Co.  v. 
Concordia  Fire  Ins.  Co.  (Minn.)  660. 

Insurer  in  an  employers*  indemnity  policy 
held  to  have  waived  the  defoise  that  it  was  not 
given  immediate  notlco  of  the  employe's  em- 
bezzlement.— Goldman  v.  Fidelitj  &  Deposit 
Co.  of  Maryland  (Wis.)  80. 

{  8.   Adjustment  of  loss. 

*Where  a  referee,  nominated  hy  the  in- 
sorer  to  adjust  a  loss,  refuses  to  co-operate 
with  his  associate,  and  the  insurer  on  being 
advised  thereof  refuses  to  agree  to  the  se- 
lection of  other  referees.  It  waives  its  right 
to  an  appraisal. — O'Bourke  v.  German  Ins. 
Co.  (Minn.)  900. 

*Where  a  referee,  nominated  by  the  In- 
mrer  to  adjust  loss,  refuses  to  co-operate  with 
his  assodate,  It  is  a  waiver  by  the  insurer 
of  its  right  to  have  a  reference,  if  It  au- 
thorizes the  action  of  its  referee.— ^'Bourke  v. 
German  Ins.  Co.  (Minn.)  900. 

I  0.    Actions  on  polioies. 

In  an  action  on  a  policy  of  insurance,  where 
nothing  was  shown  to  sustain  the  defense,  bas- 
ed on  alleged  false  and  fraudulent  warranties ! 
in  the  application,  the  Issue  was  properly  with- 
drawn from  the  jury. — Krell  v.  Chickasaw 
Farmers'  Mut.  Ins.  Co.  (Iowa)  364. 

'Whether  use  of  feed  cooker  in  barn.  Instead 
of  tank  heater,  was  increase  of  risk,  avoiding 
policy,  held  question  for  jnry. — ^Krell  r.  Chick- 
asaw Farmers'  Mut.  Fire  Ins.  Oo.  (Iowa)  S64. 

In  action  on  policy,  any  error  in  exclusion  of 
expert  testimony  heta  not  prejudicial  to  defend- 
ant.— Krell  v.  Chickasaw  Farmers'  Mut.  Fire 
Ins.  Co.  (Iowa)  364. 

•Under  Code,  |  1743,  burden  hOd  to  be  on 
plaintiff,  in  action  on  poll<7  of  fire  insurance, 
(0  show  that  Tlolation  of  provision  of  contract 


•  3Polmt  awMtatod.  Sm  sjIImVm. 


did  not  contribute  to  Imb.— KreU  t.  CMckasaw 
Farmws'  Mnt  Fire  Ins.  Go.  (Iowa)  36i. 

In  an  action  on  an  insurance  pcAlcj,  charp 
on  the  issue  of  the  amount  of  loss  h^  fair  as 
a  whole. — ^Lundvich  r.  Westchester  Fire  Int. 
Go.  (Iowa)  429. 

Proof  of  loss  of  property  insnted  is  not  oau- 
petent  to  prove  the  facts  connected  witli  the 
loss  or  the  value  of  the  property  destroyed  an--! 
injured.  —  Lundvick  v.  Westchester  Pire  In* 
Co.  (Iowa)  429. 

In  an  action  on  a  policy,  certain  offers  of  set- 
tlement held  not  a  waiver  of  a  contract  liitD.- 
tation  contained  in  the  policy, — Cooper  v.  Pho-- 
aix  Accident  &  Sick  Benefit  Aas'n  (Mich.)  TSi. 

Evidence  considered,  and  held  to  snstaii 
verdict  to  the  effect  that  defendant  ins  or 
ance  company  waived  its  right  to  appfmisti 
of  the  loss  in  question. — O'Bourke  T.  <^emui^ 
Ins.  Co.  (Minn.)  900. 

In  an  action  on  a  fire  poIIct,  evidence  heW. 
suffldent  to  sustain  a  fining  b^  the  jury  tlui 
the  fire  was  not  caused  by  the  insured,  as- 

that  he  did  not  tali  to  make  a  reanonab)* 
effort  to  save  the  property  insured. — Sehomak 
V.  St  Paul  Fire  &  Marine  los.  Co.  (Mins.- 
10S7. 

In  an  action  on  a  fire  policy  covering  a  barn, 
the  court  did  not  abuse  its  discretion  in  refus- 
ing to  receive  evidence  that  the  insured  lisd 
scattered  oil  on  the  walls  of  his  living  rooms, 
situated  50  feet  from  the  bam. — Bchomak  t. 
St.  Paul  Fire  &  Marine  Ins.  Co.  (Minn.)  1067. 

In  an  action  on  a  fire  policTt  held  not  error 
instruct  the  jury  that,  if  they  found  for  pl&m 
tiff,  it  should  be  for  the  entire  araoimt  of  thr 
policy. — Sehomak      St  Paxi  Vtre  Se  SCuisc 
Ins.  Co.  (Minn.)  1087. 

Testimony  of  an  insurance  agent,  who  hci- 
oflered  the  policy  sued  on  for  a  certain  pren> 
ium,  aa  to  when  he  knew  what  the  Ei«niain 
was.  had  immaterid.— Wheaton  t.  Idverpoo! 
&  London  &  Globe  Ins.  Co.  (S.  D.)  8S0. 

In  an  action  on  an  emplcvers'  indemnity  pol- 
icy, defendant  could  not  rely  on  the  falsity  of 
statements  in  plaintiff's  application,  where  sod 
defense  had  not  been  pleaded. — -Goldman  t. 
Fidelity  &  Deposit  Co.  of  Maryland  (Wis.)  8ii 

In  an  action  on  an  employers'  Indemnity  po'- 
Icy,  the  burden  is  on  defendant  to  show  tbi 
falsity  of  any  statements  In  the  application. — 
Goldman  T.  Fidelity  &  Deposit  Co.  of  Mair- 
land  (WU.)  80. 

In  an  action  on  an  vnplarm^  indemnitj  pol- 
icy, the  entries  of  the  enqdoyfl.  and  his  reporc- 
and  statements,  made  In  tlia  course  of  Us  du- 
ties in  the  employment  were  admladble  as^r 
the  surety. — (zoldman  v.  Fiddlty  ft  DapoKt  O- 
of  Maryland  (Wis.)  80. 

In  an  action  on  an  employers*  indemnlO'  pol- 
icy, evidence  held  to  warrant  a  finding  of  ti.>- 
Mnbesslement — Goldman  v.  Fideli^  &  De- 
posit Go.  of  Maryland  (WtS.)  80. 

Where  insurers  denied  liability  on  the 
of  fraud  and  false  swearing  in  maUnir  op  in- 
sured's proof  of  loss,  the  burden  was  on  ti>«-~ 
to  prove  such  willful  frand  hy  dear  and  sati- 
factory  evidence. — Newton  v.  Theresa  YlHar- 
Mnt  Fire  Ins.  Oo.  (Wis.)  lOT;  Same  t.^^- 
terloo  Mut  Fire  Ins.  Co.,  Id.;  Sam*  t.  IV 
Forest  Mut  Fire  Ina.  Co.,  Id. 

Evidence  hdd  Insnffldent  to  show  tliat  to-'- 
ings  by  the  court  that  insured  were  not  guilt' 
of  wiQfnl  false  awearing  in  making  np  tht'- 
proofs  of  loss  were  erroneous.~Newtoa  t.  The- 
resa Village  Mut.  Fire  Ins.  Co.  (Wis.)  107 
Same  v.  Waterloo  Mnt.  Fire  Tnip.  Go-  Id  * 
Same  v.  De  Forest  Mat  Fixo  Ina.  Oa^  U. 
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1 10.  Kntaal  beaeflt  lanmuiM. 

*The  death  of  an  InmiTed  by  nitdde  %eld 
throDgh  Tiolent  and  accideatal  meana.  within 
the  meaning  of  an  accident  policy. — Tuttle  t. 
Iowa  State  Traveling  Men's  Ass'n  (Iowa)  1131. 

'Stipulation  in  accident  insurance  policy,  ex- 
empting insurer  from  liability  on  insured's 
death  by  auicide.  Arid  not  waived  by  loaurer. — 
Tuttle  T.  Iowa  State  TraTeUng  Men's  Ass'n 
(Iowa)  1131. 

An  accident  insurance  policy  ftcM  an  Iowa 
contract,  though  the  agent  procnriog  the  appli- 
cation therefor  was  insurer's  agent,  within  tter. 
9L  Mo.  18S9,  I  5015.  and  suicide  was  a  d^ense, 
notwithstanding  section  585S. — Tnttle  t.  Iowa 
State  TraveHng  Men's  Ass'n  (Iowa)  1131. 

An  application  for  actident  Insnrance  held  to 
embrace  a  proposition  relieving  the  insurer  from 
liability  on  insured's  death  by  suicide. — Tuttle 
V.  Iowa  State  Trareling  Men's  Ass'n  (Iowa) 
1131. 

The  secretary  of  local  lodge  in  receiving 
dues  held  to  act  as  the  agent  of  the  grand 
lodge  of  the  order  which  issues  the  certificate. 
— Soehner  v.  Grand  Lodge  of  Older  of  Sons 
of  Herman  (Neb.)  871. 

In  an  action  on  a  certificate  of  a  mutoal 
benefit  association,  held  error  to  direct  a 
Terdlct  for  defendant. — Soehner  t.  Grand 
liOdge  of  Order  of  Sods  of  Herman  (Neb.)  871. 

Conditions  in  a  policy  of  insnrance  limiting  or 
avoiding  liability  are  strictly  constrned  against 
the  insurer,  and  liberally  in  faror  of  the  insured. 
— Soehner  t.  Grand  Lodge  of  Order  of  Sons  of 
Herman  (Neb.)  871. 

*A  certificate  of  a  mutual  benefit  associa- 
tion is  a  contract  of  insurance  between  the 
member  and  the  association. — Soehner  y.  Grand 
Lodge  of  Order  of  Sons  of  Herman  (Neb.)  871. 

When  the  certificate  of  membership  in  a  rail- 
way relief  department  provides  that  the  in- 
demnity shall  be  forfeited  by  an  action  for 
damages  against  the  railway  company,  the 
terms  of  the  contract  and  not  the  rules  of  law 
relative  to  the  election  of  remedies  will  deter- 
mine ibe  consequences  of  such  an  election. — 
Walters  v.  Chicago,  B.  &  Q.  R.  Co.  (Neb.) 
1066. 

In  an  action  on  a  benefit  certificate  by  a 
substituted  beneficiary,  evidence  of  the  by- 
law of  the  society,  limiting  beneficiaries  to 
persons  named,  held  admissible. — Foss  v.  Pet- 
terson  (S.  D.)  915. 

•A  holder  of  a  benefit  certificate  held  not 
entitled,  either  under  the  by-law  of  the  so- 
ciety, or  under  Rev.  Civ.  Code.  {  712,  to  make 
a  stranger  a  beneficiary. — Fobs  v.  Patterson 
(S.  D.)  915. 

INTENT. 

As  element  of  embeszlement,  see  "Bmbezsle- 

ment." 

In  action  for  assault,  see  "Assault  and  Battery," 

of  bankrupt  in  making  transfers,  see  "Bank- 
ruptcy," i  1. 

•  INTEREST. 

Disqualification  as  witness  by  pecuniary  Inter- 
eat  in  subject  of  action,  see  "Witnesses,"  S  1. 

On  damages  for  breach  of  contract  for  sale  of 
realty,  see  "Vendor  and  Purchaser,"  fi  6. 

On  tax  certificates,  see  "Taxation,"  i  7. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction."  f  2. 


INTERNAL  REVENUE. 

Effect  of  omisdon  of  stamp  tarn  mortgage 
note,  see  "Mortgages,"  |  2. 

*Tbe  question  of  the  want  of  a  revenue 
stamp  on  an  insurance  policy  may  not  be 
raised  in  an  action  thereon  In  a  state  court. 
— Wheaton  v.  Liverpool  &  London  &  Olobe 
Ins.  Co.  (S.  D.)  850. 

INTERPLEADER. 

To  enforce  trusts,  see  "Tnuta,"  |  B. 

INTERROGATORIES. 

To  Jury,  see  "Trial,"  |  6. 

INTERSTATE  COMMERCE 

B^ulation,  see  "Cilommerce." 

INTOXICATING  LIQUORS. 

Act  relating  to  sale  of,  as  encroachment  on 
legislature,  see  "Constitutional  Law,"  |  2. 

BusinesB  ex«nptif«a  of  saloon  keeper,  see  "Bx' 
emptions,"  |  2. 

Information  for  maintaining  liquor  nuisance, 
see  "Indictment  and  Information,"  {  3. 

Mandamus  to  compel  acceptance  of  liquor 
dealer's  bond,  see  "Mandamus,"  |  8. 

Motion  for  new  trial  as  condition  to  review  of 
judgment  refusing  or  granting  licwse  to  sell, 
see  "Appeal  and  Error,"  5 

Sale  by  traveling  salesman  without  license,  aee 
"Commerce,"  §  1. 

Validity  of  ordinance  prohibiting  opening  of 
saloons  on  Sunday,  see  "Munidpal  Corpora- 
tions," I  1. 

i  1.   UoeBses  and  taxes. 

City  liqnor  tax  paid  by  plaintiff  fteltf  not  paid 
under  mistake  of  law,  and  could  not  be  recov- 
ered back.  Acts  2nth  Gen.  Assem.  p.  63.  c.  62, 
Code  1897,  8S  2448,  2450.— Ahlers  v.  Oity^ 

Estherville  (Iowa)  453. 

Under  Code  1897,  S  2455,  a  mulct  tax  im- 
posed by  city  on  saloon  keepers  held  a  "tax." — 
Ahlers  V.  City  of  Estherville  aowa)  453. 

CoTop.  Laws,  8  5386.  held  not  to  authorise 
municipalities  to  fix  the  number  of  sureties 
on  liquor  dealer's  bonds. — Power  v.  Common 
Council  of  Village  of  Litchfield  (Mich.)  664. 

That  a  common  council  of  a  village  had  not 
determined,  as  required  by  Comp.  Laws,  S  5386, 
the  Hufflciency  of  a  liquor  dealer's  bond,  Jteld 
shown  by  the  facts. — Power  v.  Common  Council 
of  Village  of  Litchfield  (Mich.)  664. 

The  act  of  1895  (Laws  1896.  p.  122,  c.  22)  is 
ineffectual  as  an  amendment  or  repeal  of  sec- 
tion 7155,  Oobbey's  Ann.  St.  1903,  which  re- 
quires an  applicant  for  liquor  license  to  sell 
intoxicating  liquors  to  give  a  bond  In  the  sum 
of  f 5,000,  with  at  least  two  good  and  auffident 
sureties,  freeholders  of  the  couni?  In  which 
the  license  is  granted.— Lee  v.  Brlttain  (Neb.) 
1076. 

A  city  council  held  authorized  to  refuse  to 
one  having  a  county  license  a  city  license  for 
retailing  intoxicating  liquora.^ — City  of  Center- 
ville  V.  Gayken  (S.  D.)  910. 

An  ordinance  relative  to  a  city  license  for 
retailing  intoxicating  liquors  held  sufficient. — 
City  of  Centerville  v.  Gayken  (8.  D.)  910. 

S  S.  RoKvlatioiis. 

Provision  of  mulct  law  requiring  liqnor  busi- 
ness to  be  carried  on  in  one  room,  etc.,  Aald 
violated.— Joitea  v.  Byingtcm  (Iowa)  478. 
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ProTisioQ  of  malct  law  that  mlnon  shall  not 
be  allowed  in  the  bar  room  Aeld  Tiolated. — 
Joo«B  V.  ByingtOD  (Iowa)  478. 

I  3.  Oflenies. 

*Under  Rev.  Codes  1899,  |  7281.  a  sale  of  a 

Stent  madleiiM  aa  medldiM,  by  a  itttre  keeper, 
good  fait}),  (■  not  a  Tiolation  of  law,  though 
the  some  contaioB  alcohol.-— State  t.  WlUlama 
'.N.  D.)  546. 

On  trial  for  maintaining  a  liquor  nuisance, 
an  instruction  that  a  sale  of  patent  medicine 
is  in  elCect  a  sale  of  a  bererage  unless  made  bj 
a  regiitcRd  pharmadat  li  arroneona. — State  v. 
WUHams  (N.  D.)  646. 

*A  place  kept  as  a  liquor  nnisance,  in  viola- 
tion of  Rev.  Codes  18W,  |  7605,  may  consist 
of  one  or  more  boildingR  when  t^ey  are  both 
used  for  the  unlawful  purpose  as  part  of  the 
same  premises. — State  v.  Brown  (N.  D.)  1112. 

Under  Bev.  PoL  Code,  S{  2834.  2838.  2852. 
held.,  there  was  a  violation  of  the  liquor  Hceoae 
law  by  a  traveling  salesman  for  liquor  dealers 
in  another  state  taking  orders  within  the  state 
to  be  filled  in  the  other  state. — State  r.  Dela- 
mater  (S.  D.)  537. 

I  4.    Orlmiaal  proaaevtlowu 

An  information  againit  a  saloon  iMeper  tor 
violating  Comp.  Laws,  i  5409.  held  fttally 
defective  for  failure  to  charge  that  a  view 
"of  the  bar  or  place  in  the  room  where  liguora 
were  sold,"  etc.,  was  obstructed. — People  v. 
Schimntell  (Micb.)  670. 

In  a  prosecution  for  violation  of  a  mnnicipal 
ordinance  ^hiblting  tbe  opening  of  salooni 
on  Snnda^,  evidence  held  sufficient  to  support 
a  conviction. — City  of  Duhith  v.  Abrahamson 
(Minn.)  682. 

Slvldence  held  to  sustain  conviction  of  of- 
fense of  giving  intoxicating  Hquora  to  a  minor. 
—State  T.  Hawkins  (Minn.)  888. 

'Whether  a  sale  of  pat«it  medicine  la  made 
aa  a  medicine  or  as  a  beveram,  and  therefore 
illegal  under  Ber.  Codes  189%  I  7088,  is  a  qne^ 
tlon  for  the  jnry,— State  v.  Williams  (N.  D.) 

546. 

An  information  which  alleges  that  defendant 
during  a  stated  time  maintained  a  liquor  nui- 
sance, prohibited  hj  Rev.  Codes  1899,  §  7606, 
in  two  adjacent  buildings,  held  neither  uncer- 
tain nor  double.— State  v.  Brown  (N.  D.)  1112. 

1  6.    Abatenent  mnd  laJnmtttlOM. 

Borden  <d  proof  in  cases  involving  violation 
of  mulct  law  stated. — Jones  T.  Bylngton  (Iowa) 
473. 

i  6.  OivU  djun«Hce  laws. 

*One  selling  intoxicating  liquor  is  liable,  not 
only  for  the  actual  resnlts  of  tbe  sale,  but  (or 
all  damages  growing  out  of  the  disqualification 
resulting  from  or  contributed  to  by  such  sale, 
without  reference  to  the  time  through  which 
such  disqualification  may  continne. — Jessen  v. 
WUhite  (Neb.)  1064. 

In  an  action  by  a  wife  to  recover  for  dam- 
age on  account  of  the  sale  of  liquor  to  her 
husband,  the  defendant  is  not  entitled  to  show 
In  mitigation  of  damages  that  the  wife  has 
commeQced  proceedings  for  divorce. — Jessen  v. 
Wilhite  (Neb.)  1064. 

Where  a  husband  becomes  a  habitual  dmnk- 
ard,  and  abandons  bis  family,  and  ceases  to 
provide  for  its  support,  whether  such  loss  of 
support  is  permanent  or  otherwise  is  a  ques- 
tion of  fact  for  the  jury. — Jessen  v.  Wilhite 
(Neb.)  1064. 

I  7.  Hishts  of  property  4ad  eoatrMt*. 

*A  seller  of  liquors,  intmdlng  to  mable  the 
bnyar  to  folate  the  Uinor  law,  cannot  reconr 


on  a  note  for  the  prica,r-M.  Lory  ft  Sob  t. 
Stegemann  (Iowa)  872. 

INTOXICATION. 

Of  party  as  affecting  validltr       deed,  set 

"Deeds,"  I  1. 


INVENTION. 

Sea  "Patents.'* 

INVENTORY. 

Of  property  Insured,  see  "Insarance,**  |  S. 

IRRIGATION. 

See  "Waters  and  Water  OoDraeB."  i  4. 

ISSUES. 

In  civil  actions,  see  "Pleading."  f  8. 
Presented  for  review  on  appeal,  see  **Appeal 
and  Bhror."  |  i. 

JOINDER. 

Of  causes  of  action,  see  "Actii»,''  1 1. 

Of  offoises  in  indictment  see  "Indietmeiit  and 

Information,"  }  3. 

JOINT  TENANCY. 

See  "Tenancy  in  CommocL** 

JUDGES. 

See  "0>urti'':  "Justioos  of  tbe  Peace.** 
Mandamus  to  Judge,  see  "Mandamus,"  f  2. 

JUDGMENT. 

Oertlfled  Judgment  as  avldakee,  aae  ''Brldance^'* 

>8. 

Conclusiveness  of  on  asslgnmnt  pendente  Ute. 

see  "Us  Pendens." 
Decisions  of  courts  In  general,  aee  '^Oourta," 

Enforcement  by  execution,  see  "Buention," 

In  Bupplunental  proceedings  as  affected  br  dis- 
charge in  bankruptcy,  see  "Bankrupttnr,'*  i  1. 

Judicial  notice  as  to  ezistanoe  <x£  ''Bvideaee," 
I  1- 

Liability  of  attorneys  for  proceeds  of  Jodctnent 
paid  to  client  in  disregard  of  rights  of  diird 
persons,  see  "Attorney  and  Client,"  1  1. 

Liability  of  stockholder  of  bank  In  action  on 
Judgmeot  against  bank,  see  "Banks  and  Bank- 
ing^' J  2. 

Motion  for  Judgment  on  pleadings,  see  "Plead- 
ing," S  7. 

Names  of  parties  to,  see  "Names." 

Presentation  in  record  of  grounds  for  Kview  <tf 
judgment  on  pleadings,  see  "Appeal  and  Mr- 
ror7'  I  a 

Priority  between  Judgment  and  mortgase.  see 

"Mortgages,"  |  2.  * 
Review,  see  "Appeal  and  Brror." 

In  aoUoru  hy  or  agaitut  particular  olassM  0/ 
poffte*. 

Trustee  In  banknqttcy,  aeo  "Bantmptey,"  1 1. 

In  particular  doU  actUmt  or  prooeediRge. 

See  "Cancellation  of  Inatnunents."  |  1; 
vorcc,"  1  3;  "Injunctiont"  I  4;  **QuiMiog 


•  Mat  wMtaM 


Title,^  I  2;  "Beplerin,"  |  5, 
Seaayllalna. 
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County  Mat  removal  cooteit,  nc  "Coontiw," 

Forecloflore  of  mortgage,  see  "Mortgages,"  I  7. 
Fop  sale  of  land  for  taxes,  see  "Taxation,"  i  7. 
For  sale  of  property  of  decedent,  tee  "Executors 

and  Administrators,"  i  S. 
For  separate  maintenance,  see  "Hnsbaqd  and 

Wife™l  4. 

On  appeal  or  wilt  of  error,  see  "Appeal  and 
Error,"  }  20. 

Personal  jadgmeat  for  deficiency  on  foreclosare, 
met  "Mortgages,"  f  7. 

Richt  of  city  to  equitable  relief  against  judg- 
ment w  raunic^wl  warrants,  see  "Bqnlty, 
S  !• 

rn  criminal  prosecutioru. 
See  "Rape,"  S  2;  "Becelving  Stolen  Goods." 

I  1.    By  defsvlt. 

Denial  based  on  want  of  information  held  In- 
sufficient to  require  the  court  to  set  aside  a  de- 
fault judgment— TuUis  v.  McClary  (Iowa)  B05. 

*An  officer's  return  to  a  Bummone  held  not 
to  show  a  compliance  witti  Civ.  CSode,  S  69 
(Cobbey'B  Ann.  St.  1903,  S  1O70),  aothorlzicg 
service  by  leaving  a  copy  at  the  usual  residence 
of  the  defendant— Ruby  v.  Pierce  (Neb.)  1142. 

Facts  held  not 'to  authorize  the  opening  of 
a  default  judgment  under  Rev.  Code  Civ. 
Proc.  I  lSl.-%jetland  t.  Federson  (8.  D.) 
»77. 

g  2.   On  trial  of  iasnes. 

*Settine  aside  a  Terdict  for  one  party  and 
entering  judgment  for  the  other  without  new 
trial  held  Improper. — Prowell  v.  Neuendorf 
(Mich.)  666. 

%  3.    Satrr,  Moovd,  «nd  dookatlac. 

Delay  In  entering  a  judgment  pronounced  In 
open  court  will  not  iuvalldate  it  in  the  absence 
of  ^aud. — Gallaway  v.  Rochester  Loan  & 
Banking  Co.  (Neb.)  922. 

I  4.    Openlnc  m  ▼mcatlng'. 

Where  by  his  misconduct  an  attorney  secured 
any  advantage  over  his  dient  in  certain  litiga- 
tion, the  client  may  require  the  attorney  to 
account,  but  he  is  not  necessarily  entitled  to 
have  the  judgment  obtained  In  such  litlRatlou 
modified.— Dart  v.  Richardson  (Minn.)  1094. 

In  an  action  to  have  a  judgment  set  aside 
for  misconduct  of  plaintifTs  attorney,  it  was 
incumbent  on  him  to  prove  that  the  Judg- 
ment as  entered  was  obtained  by  reason 
of  andi  fraudulent  acts  or  on  false  testimony 
adduced  at  the  trial. — Dart  t.  Richardson 
(Minn.)  lOM. 

*To  Jnstlfy  a  trial  court  in  setting  aside  a 
decree  on  the  ground  of  fraud,  it  is  sufficient 
if  facts  and  circumstances  are  proven  from 
which  constructive  fraud  can  be  Inferred, 
and  whereby  the  oarty  seeking  to  avoid  the  de- 
cree was  induced  to  make  no  appearance. — 
Amout  V.  Gbadwick  (Neb.)  942. 

I  5.   Bqwitable  reUef. 

In  an  action  to  set  aside  a  decree  affecting 
title  to  real  estate,  plaintiEE  cannot  recover  un- 
less he  has  some  Interest  In  the  title  to  the 
property. — StuU  v.  Masilouka  (Neb.)  ISS. 

City  Md  not  entitled  to  equitable  relief 
against  default  judgment  on  warrants,  where 
the  defence  against  the  enforcement  of  the 
warrants  were,  and  had  been  for  several  years, 
matters  of  public  recMrd.— City  of  Ft.  Piem  v. 
Hall  (S.  d5  470. 

*WheTe  mistake,  etc.,  is  relied  upon  as  ground 
of  relief  against  a  judgment,  the  complaint 
mast  show  that  plaintiff  has  sot  slumbered  on 
his  rights^-Git7  ol  Ft  Pierre  t.  HaU  (S.  D.) 
470. 


*Iu  order  to  rajoln  a  jndgmoit,  the  complaint 
must  show  that  it  was  not  rendered  by  reason 
of  the  party's  own  negligence  in  making  the 
defense.— City  of  Ft  Pierre  v.  Hall  (S.  D.)  470. . 

I  6.   Mercer  ud  tar  of  esnsas  of  Mtlon 
and  d«f enaw. 

Affirmance  on  one  point;  and  a  holding  that 
as  to  other  points  the  decision  was  correct 
makes  the  decision  res  adjudicata  as  to  all 
points  raised.- — Hall  v.  City  of  Kalamazoo' 
^ch.)  689. 

Judgment  Aeld  not  res  adjadicata  in  a  snb- 
sj^nent  actios. — Kaaterud  v.  Oilbertson  (Minn.) 

*Tbe  dismissal  of  a  UII  without  prejudice 
does  not  conclude  the  parties. — Moms  t. 
Linton  (Neb.)  927;  Linton  v.  Morris,  Id. 

A  judgment  in  a  suit  to  enjoin  the  transac- 
tion of  a  banking  business  under  the  name  of 
a  defunct  corporation  held  not  res  judicata  in  a 
subsequent  action  for  wrongful  appropriation  of 
the  good  will  of  title  d^nnet  corporation.— Lin- 
demann  t.  Busk  (Wis.)  119. 

i  7.   OonelnalTaness  of  adjndleatlon. 

The  plea  of  res  judicata  appliea  to  the  points 
on  which  the  court  has  pronounced  judgment 
and  to  every  point  which  properly  belonged  to 
the  subject-matter  of  litigation. — Firat  Nat 
Bank  v.  Gibson  (Neb.)  174. 

A  decree  dissolving  a  tnnporary  injunction  is 
not  res  judicata  in  a  subsequent  action  against 
the  surety  on  the  injunctimi  bcmd. — McLetmon 
V.  Fenner  (S.  D.)  218. 

I  8.    Foreign  Jndcments. 

A  foreign  justice's  judgment  cannot  be  im- 
peached by  testimony  that  no  indebtedness  ex- 
isted on  which  the  judgment  coold  have  been 
rendwed. — ^Morrison  Mfg.  Co.  r.  Bimerman 
(Iowa)  279. 

A  judgment  Id  garnishment  in  one  state 
is  a  bar  to  an  action  by  the  principal  defend- 
ant against  the  garnishee  in  the  state  of  the 
residence  of  the  former. — Hadacbeck  t.  Ohl- 
cago,  B.  &  Q.  Sy.  Co.  (Neb.)  878. 

JUDICIAL  NOTICE. 

In  civil  actioiM,  see  "Bvidence,"  |  1 

JUDICIAL  POWER. 

See  "Oonstitatloiial  Law."  |  2. 

JUDICIAL  SALES. 

Of  property  of  decedent  Me  "Execaton  and 
Administrators,"  |  6. 

JURISDICTION. 

Amount  In  controversy,  see  "Appeal  and  Error," 
I  ^ 

Of  trial  court  pending  appeal,  see  "Appeal  and 
Error,"  $  7. 

JurisdicUon  qfpartictUaT  aeUont  or  proceedings. 

See  "Lib€4  and  Slander,"  |  1;  "Bfandamus." 

8  3 ;  "Replevin,"  S  2. 
Annulment  of  marriage,  see  "Marriage." 
B|  ^trustee  In  bankruptcy,  see  "Bankruptcy," 

Highway  proceedings,  see  "Highways,"  %  1. 
Relief  against  judgment,  see  "Judgment,"  I  5. 
To  construe  will,  see  "Wills,"  |  4. 

Jurisdiction  ofvartAeular  tuttject*. 

Establishment  of  lost  InttrumentSi  SM  "Lost 

Instruments." 
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Special  JiHisdfcttotu. 

Juittices*  courts  in  civil  cases,  ae«  "JtutdoM  of 

the  Peace."  9  1- 
PardcuUr  courts.  Me  "Oonrts.** 

JURY. 

Sea  "Oraod  Jury." 

Amendmeat  and  leviaioa  of  statutes,  see  "Stat- 
iiteB."  i  8. 

Oostody  and  eondnct,  sea  "Criminal  law," 
I  14- 

Deficiency  in  number  of  names  in  jury  box  at 
time  of  drawing  Indictment  as  ground  for 
motion  to  quaali,  see  "Indtetmeot  and  Infor- 
mation." I  4. 

Instructions  In  civil  actions,  see  "Trial,"  15. 

InBtnictions  in  criminal  prosecnttons,  see  "Crim- 
inal Law."  §S  tt-14. 

Questions  for  jury  in  civil  actions,  see  "Trial,** 
S  4. 

Statutory  provisions  relating  to  time  for  draw- 
ing of  jurors  as  repugnant  to  constitutional 
proTision   relative  to   terms  of  court,  see 

^Oourta."  §  1. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  8  4, 
Verdict  in  clvU  actions,  see  "Trial,"  }  6. 

I  1.   RlKht  to  trial  by  Jut. 

Acts  SOVi  Gen.  Assem.  p.  ti2.  c.  ftS.  S  6,  relat- 
ing to  appeals  from  ord«v  establisbing  drain- 
age districts,  held  not  in  conflict  with  Const 
art.  1,  {  8.  relating  to  trial  by  Jury.— Sisson  v. 
^^ra  of  snp'rs  of  Buraa  Vista  Cwunty  (Iowa) 

I  %,  8unBioBlac  atteHdaHoa*  dtsekarga, 
aad  CHmipensatlon. 

Undo-  Pub.  Acts  1903.  p.  87,  No.  81,  jury 
drawn  by  jury  commissioner  instead  of  count? 
clerk  held  not  lawfully  drawn. — Fomia  T.  Fra- 
ser  (Mich.)  147. 

I  S.    OoaipataM7  af  Jnnwst  a1iallaa«ea, 

ana  objaotlfnu. 

•The  objection  that  a  juror  Is  dlsqaalifled 
because  of  having  been  convicted  of  a  felony 
»eW  waived. — Turley  v.  State  (Neb.)  934. 

JUSTICES  OF  THE  PEACE. 

Certified  judgment  of  as  evidence,  see  "Evi- 
dence," I  & 

Conclusiveness  of  judgment  by  foreign  justice 

of  the  peace,  see  "Judgment,"  I  & 
Garnishment  proceedings  in  general,  see  '*Qar- 

nlshment,"  8  3. 
Record  on  appeal  from  intermediate  court,  see 

"Appeal  and  Error."  }  8. 

I  lb   CItU  Jnrlsdlotlan  and  antliorlty. 

*An  objecti4>n  to  the  jurisdiction  of  a  justice, 
urged  on  a  special  appeal  from  a  justice,  held 
waived  by  consentinz  to  go  to  trial  on  the  mer- 
its after  the  siiecial  appeal  was  dismissed. — 
McCall  V.  Van  Dusen  (Mich.)  326. 

I  X.   Prooednre  in  oivll  cases. 

*Rev.  Codes  1899,  §  5297.  allowing  the  correc- 
tion of  mistakes  in  pleading,  process,  or  pro- 
ceeding, is  applicable  to  a  justice  court. — 
Mot«ridge  V.  Stoefer  (N.  D.)  1112. 

Summons  in  a  justice  court  not  sbowiug  the 
CAristian  name  of  each  partner  is  an  irregu- 
larity which  may  be  cured  by  amendmeot. — 
Morgridge  v.  Stoefer  (N.  D.)  1112. 

Where  a  justice  transferred  a  cause  to 
another  specified  justice,  in  the  absence  of  a 
farther  showing,  another  justice  could  acquire 
no  Jurisdiction  under  such  order  to  try  the 
cause. — Mlltlmors  t.  HolEman  (Wis.)  841. 


I  3.    Review  «f  vraeaedlaca. 

To  confer  jurisdiction  on  a  district  court  od 
ai^ieal  from  a  justice  the  justice's  docket  must 
show  affirmatively,  under  Code  Civ.  Proc  H 
1086,  1087,  not  only  that  proper  undertaking 
(fas  executed  within  the  prescribed  time,  but 
that  it  was  mtoied  <hi  Justice's  reoorda. — Caster 
v.  Scbeuneman  (Neb.)  162. 

•Under  Rev.  Codes  1895,  8  6776.  regulating  ap- 
peals in  justices'  courts,  the  nnuer^king  must 
be  served  within  30  days  after  Judgment. — 
Loagh  V.  White  (N.  D.)  5ia 

*That  the  nndertakiug  on  appeal  from  a  jos- 
tice  was  presented  to  the  dnk  of  the  district 
court  and  approved  befoK  tbe  notice  of  ap- 
peal and  undertaking  was  served  held  not 
an  irregularity,  invalidating  tbe  appeal. — 
Thompson  v.  Fargo  Plumbing  &  Heating  Co. 
(N.  D.)  525. 

Under  Rev.  St  1888,  {  8760.  where  a  c^w 
was  validly  appealed  from  the  justice,  and  tho 
question  the  justice's  jurisdiction  was  raised. 
Uie  circuit  court,  finding  that  the  justice  bad 
no  Juriadictlont  was  bound  to  dismitui  the  «e- 
tl<w.— Miltlmore  r.  HolTman  (Wis.)  841. 

A  justice's  return  <m  appeal  Aeld  not  de- 
fective for  failure  to  cernfy  the  person  by 
whom  the  noti<»  was  delivered  to  the  joatice. 
—Miltunore  v.  Hoffman  (Wis.)  84L 

A  notice  of  appeal  from  a  jostice  of  the 
peace,  entitled  the  same  as  the  action  was  en- 
tered on  tbe  justice's  docket.  Add  aufScieot. — 
MiItimM«  T.  Hoffman  (Wia.)  841. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,'*  8  2. 

KNOWLEDGE. 

Actual  or  ccmstructive  knowledge,  see  "Notice." 

LACHES. 

In  suing  to  set  aside  deed,  see  "Cancellation 
of  Instrumrata,"  1  1;  "Deeds,**  |  1. 

LAKES. 

See  "Waters  and  Water  Coarses,"  |  L 

LANDLORD  AND  TENANT. 

See  "Use  and  Occupation.** 

Abandonment  of  easement,  see  "EJasements." 
«  L 

Claim  and  delivery  by  landlord  for  portion  of 
tenant's  crop,  see  "Replevin,"  i  6. 

Compensation  for  injury  to  demised  premins 
under  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  8  2. 

Creation  of  easements  by  leaae,  see  "Sase- 
ments,"  $  2. 

Indictment  of  (enant  for  larceny,  see  "Indict* 
ment  and  Information,"  8  3. 

Lease  of  homestead,  see  "Homestead,"  |  2. 

Priority  of  purchase-money  mortgage  of  chat- 
tels over  lien  for  rent,  see  "Chattel  Mort- 
gages," I  2. 

Railroad  leases,  see  "Railroads,*'  I  2. 

Right  to  prevent  lessee  from  paintiDg  sisn  on 
party  wall,  see  "Party  Walls?* 

8  !•  Tiaasos  and  agi  eeiiiaaia  In  (asavaL 

The  rule  that,  where  a  lease  Is  susceptible 
of  two  constmctions,  the  one  most  favorable 
to  the  lessee  must  prevail.  Is  not  invoked 
when  the  intention  of  the  parties  is  determi- 
nable from  the  language  of  the  lea—.-  Peia 


*  Point  annotated.  •yllnbna. 
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Maranette  B.  Co.  t.  Wabash  B.  Co.  (Mich.) 
660. 

It  la  aufflcient  gronnd  lor  refnsal  by  a  lessee 
to  accept  the  premiaeB  that  material  diangMi 
■were  made  in  their  condition  between  the  exfr 
cution  ot  the  lease  and  the  time  of  deliTfiry^ 

Bosenstein  v.  Cohen  (Minn.)  965. 

i  2.   Terma  for  roara. 

A  provision  in  a  lease  of  lodge  rooms  be- 
tween two  lodges  requiring  the  consent  of 
both  to  the  renting  of  the  rooms  to  any  other 
lodge  held  not  waived.— Portage  Grange,  Pa- 
trons of  Husbandry,  No.  16^ 
cepted  Masonic  Lodge,  No.  340  (Mich.)  ml. 

Where  owner  of  certain  premises  leased Jt  to 
two  tenants  as  joint  lessees  with  the  privily 
of  an  additional  term,  held  necesBary  for  both 
tenants  to  exercise  the  option  to  continue  the 
lease  on  its  expiraUon.— Tweedie  v.  P.  B.  Olson 
Hardware  &  Furniture  Co.  (Minn.)  895. 

•Where  a  tenant  dfflnles  his  landlord's  title, 
the  latter  may  treat  It  as  a  disseisin,  and  the 
tenancy  is  thereby  terminated  without  notice  to 
quit.— Bchwoebel  v.  Fugina  (N.  DJ  848. 

t  3.   Premises,  and  enjoyueat  mnA  «M 
tkeraof. 

The  owner  of  an  apartment  house  must  exer- 
cise ordinary  care  to  maintain  in  remit  the  ratl- 
ings around  the  Powhes.  where  childM  of  to^^^ 
onts  were  allowed  to  play-— Widtog  T.  Penn 
Mat.  Life  Ins.  Co.  (Minn.)  239. 

"Where  the  owner  of  an  apartment  house  rent- 
ed the  fiats  therein  for  housekeeping  purposes, 
and  the  children  of  occupants  played  on  the 
porches  thereof,  a  child  irfaying  on  porch  of  an- 
other tenant  was  not  a  trespasser  nor  a  mere 
licensee. — Widing  v.  Penn  Mut  Life  Ins.  Co. 
(Minn.)  2S9. 

In  an  action  for  injuries  to  a  child  of  a  ten- 
ant of  an  apartment  house  by  the  breaking  of  a 
defective  porch  railiiig.  whetlier  defendant  was 
liable  was  a  question  for  the  jury^Widmg  v. 
Penn  Mut.  Life  Ins.  Co.  (Minn.)  239. 

In  an  action  to  recover  for  injuries  caused 
by  failure  of  a  landlord  to  repair,  evidence  held 
nSt  to  show  plaintiff  IfQUtrof  contributory  neg- 
ligence.—Barron  V.  LiedlofE  (Minn.)  28». 

♦In  an  action  by  plaintiff  to  recover  for  in- 
juries sustained  by  the  alleged  negligence  of  a 
landlord  in  making  and  failing  to  make 
evidence  held  to  sustain  a  verdict  that  defend- 
ants were  guito  of  negligence.— Barron  v. 
Uedloff  (Minn.)  W», 

•Where  a  landlord  agrees  to  repair  the  leased 
premises,  if  his  negligence  results  in  an  unsafe 
condition  of  the  premises,  he  is  haWe  for  in- 
juries caused  to  persons  lawfully  on  the  prem- 
ises, not  guilty  of  contributory  negligence. — 
Bai^n  V.  Xledloff  (Minn.)  289. 

I  4.   Rent  and  ndTanoes. 

Under  Acts  29th  Gen.  Assem.  p.  106,  c.  146, 

fl.  making  it  larceny  for  a  tenant  of  farm 
ands  to  dispose  of  crops  subject  to  a  land- 
lord's Hen,  an  indictment  failing  to  charge  that 
the  tenancv  was  of  farm  lands  is  fatally  de- 
fective.—State  V.  Ashpole  (Iowa)  281. 

I  5.    Rentlns  on  sbares. 

A  tenant,  enltivating  a  farm  under  a  eon- 
tract  by  which  he  is  entitled  to  one-half  the 
crops,  may,  before  a  division,  mortgage  his  In- 
terest therein. — Denison  t.  Sawyer  (Minn.) 
305. 

Where  parties  were  tenanto  in  common  in 
crops,  a  landowner  could  not  be  guilty  of  convert- 
ing the  crops,  unless  he  sold,  destroyed,  or  re- 
moved them  from  the  farm. — Bector  t.  Ander- 
son (Uinn.)  884. 


*A  contract  for  fanning  of  land  for  a  share 
of  the  cropa  rendered  the  parties  tenants  in 
cmum<m  of  the  crops.— Bector  r.  Anderson 
(HinnJ  884. 

URCENY. 

See  "Bmbeszlement";  "False  Pretenses";  "Be- 

ceiving  Stolen  Goods." 
Conviction  of  larceny  under  indictment  for  con- 


spiracy, see  "Conspiracy,"  g  2. 
Disposal  of  crops  subject  to  landlord's  hen,  see 
"Landlord  and  Tenant"  &  4. 


Indictment  for,  see  "Indictment  and  Informa- 
tion," §  3.  ,  „ 
Instructions  in  general,  see  "Criminal  Law, 

Review  of  rulings,  see  "Criminal  Law,"  |  18. 

i  1.    Proseoutlon  and  punishment. 

In  prosecution  for  larceny,  nonconsent  of 
owner  to  taking  may  be  shown  by  testimony  ot 
agent's  nonconsent  and  by  confessions  of  de- 
fendant—State T.  Bjelkstrom  (S.  D.)  481. 

UW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Bnor,"  | 

19. 

BulingB  not  excepted  to,  see  "Appeal  and 
Error,"  ||  12-19. 

LAW  OF  THE  ROAD. 

See  "Highways,"  1  8. 

LEASES. 

See  **LandlfHrd  and  Tenant." 

LEGACIES. 

See  "WllB." 

LEGACY  TAX. 

See  "Taxation,"  S  10. 

LEGISLATIVE  POWER. 

See  "Constitntional  Law,"  {  2. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

LEVEES. 

Construction  of  dikes  by  private  persons,  see 
"Waters  and  Water  Courses,"  |  2. 

Creation  of  easement  for  in  deed,  see  "Deeds," 
12. 

LEVY. 

r 

Of  taxes,  see  "Taxation,"  1 4. 

LIBEL  AND  SLANDER. 

I  1.  OrlmlHl  resvoBslbiUtr. 

Where  a  newspaper  mailed  copies  of  a  paper 
containing  a  libel  to  subscribers  iu  other  coun- 
ties, he  was  punishable  either  in  the  county 
where  the  paper  was  published  or  in  any  county 
to  which  copies  were  sent,  under  Rev.  Code 
Or.  Proc.  §S  72,  73.— State  v.  Hoston  (S.DO  461. 


^F«>lmt  ABBoteted.  See  arllatas. 
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UCENSES. 

Aathoriziag  ssle  of  homestead  bj  execotor  or 
■dministntor,  see  "fiizecntim  and  Admini*' 
trators,"  }  5. 

Aatfaoritj  of  aicent  ^ring  Ueenw*  an  "Princi- 
pal aod  Agent,"  {  3. 

For  sale  of  intoxicating  Uqmn,  see  "Intoxica- 
ting Liqnora,"  {  1. 

Places  of  amosemeo^  see  "Theaters  aod 
Shows." 

Power  of  citf  to  exact  license  fee  from  tele- 
^ne  company,  see  "Mnnldpal  CorporatioDS,'* 

I  1.    For  o«omiMttiou  mmd  priTileces. 

Pah.  Acts  19(07  PP.  846,  84^  No.  22^  U 
4.  12,  hel4  not  to  authorise  a  city  board  ox 


plambing  examiners  to  collect  fees  for  their 
services  regulated  by  the  cost  of  new  plumb- 
ing work  as  a  condition  to  the  issnance  of  a 
^wmit  therefor, — ^People  t.  Decker  (Mich.) 

LIENS. 

Effect  of  proceedings  io  baakmptcy,  see 
"Bankraptcy."  1 1. 

Parttoular  cloasu  of  Uau. 

See  '*Hechanlca'  Liens." 

Landlord's  lien  for  rent,  see  "Landlord  and 
Tenant,"  i  4. 

Mortgage,  see  "Chattel  Hortgages."  |  2;  "Mort- 
gages,^ 12. 

UFE  ESTATES. 

See  "Homestead,"  |  S. 

Creation  by  will,  see  "WiUs."  f  4. 

A  snit  to  enforce  a  mortgage  and  the  mort- 
gagee's gnaranty  of  payment  held  not  de- 
feated becaoae  children  interested  In  the  fund 
secured  may  come  into  being. — Miller  r.  Mc- 
Laughlin rMIch.)  777:  Same  t.  Walker,  Id. 

LIFE  INSURANCE. 

Sea  "Insurance." 

LIMITATION. 

Of  municipal  indebtedness,  see  "Monldpal  Cor- 
porationSj"  I  0. 

Setf-execating  limitation  on  mnnldpal  Indebted- 
ness, see  "Constitutional  Iaw,"  t  L 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Answer  as  plea  of  coofeesion  and  aTOidance, 

see  "Pleading,"  f  8. 
Effect  of  taking  tax  title  by  tenant  in  common 

on  statute  of  limitations,  see  "Tenancy  In 

Common." 

Particular  octtonc  or  proosecHn^s. 
See  "Execution,"  8  1. 

For  sale  of  land  for  taxes,  see  "Taxation,"  S  7. 
On  claims  sg^nst  estates  of  decedents,  see 

"KxecutOFB  and  AdministratorB,"  S  4. 
Redemption  from  tax  Bale,  see  "Taxation,"  {  8. 
To  recover  bank  deposit,  see  "Banks  and  Bsjik- 

ing,"  I  3. 

I  1.   Btattttea  of  Umitatlos. 

An  action  to  recover  for  timber  taken  from 
state  Inntls,  for  dflmages  above  its  value,  under 
Laws  1895,  c.  163.  S  7,  is  for  a  penalty,  and 
must  be  commenced  within  three  years,  under 
Gen.  St.  18M.  ft  S180.— Sute  v.  Buckman 
(MiniL)  240^ 


Under  Seas.  Laws  1908.  pp.  270,  27L  «• 
II  2.  3.  Bev.  Civ.  Code.  {  1243.  conrtmed  in 
cr>nnection  with  Rev.  Code  Civ.  Proc.  |  SS,  ktJd 
to  abolish  the  distinction  between  the  aeaied 
and  unsealed  instnunenta,  ttcat  with  nnect 
to  the  period  at  Umltation.— Gfbwm  t.  AUan 
(S.  D.)  276. 

I  C  CratymtettoB  mt  pwtod  mt  UmM^ 
tlom, 

'Where  certain  (^wrges  sued  for  were  part 
of  a  mnning  account  on  which  payments  bad 
been  made  within  six  years  prior  to  the  cont- 
muicement  of  the  snl^  each  items  were  not 
barred  by  limitation. — Brazel  v.  TTiompwm 
Smith's  Stms  (Micb.)  1097. 

An  amended  petition  setting  up  a  new  cause 
of  action,  barred  when  the  amended  petitkM 
is  filed,  is  demtimhle.— Cllffiord  t.  Ulan  (7««kt 
1062. 

"Where  an  lajmr  to  the  crops  and  landa  of 
one  is  caused  by  the  negligent  constraction  of 
a  railway  emtnnkment  which  arrested  and 
held  upon  said  lands  the  flood  waters  of  a 
natural  stream,  such  party's  cause  of  actioii 
accrues  at  the  date  of  the  injunr. — Chicago^  B. 
&  Q.  a  Co.  T.  MItebeU  (Neb.)  1144. 

I  8.  OMrmtlma  nmd  eff««C  mt  knr  ¥y 

If  the  right  to  bring  an  action  of  forcible  en- 
try and  detainer  is  barred  as  against  a  onntor. 
so  Unwise  is  it  as  against  the  Krantee.— -W«alh- 
erford  t.  Union  Pac.  R.  Go.  (Neb.)  188. 

LIMITATION  OF  LIABILITY. 

In  contract  of  employmoitt  see  "iimaibet  and 

Servant,"  «  3. 
Of  insurw,  see  'InaunuKW,'*  |  9. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  $  2. 

LIQUOR  SELUNQ. 

See  'Intoxicating  liQuoTB.** 

LIS  PENDENS. 

On  alienation  of  lands,  pendente  Ute  deposi- 
tiona  taken  after  the  alienation  and  heforv 
the  alienee  became  a  par^  to  the  canse 
may  be  used  against  him. — ^Morris  t.  Idnton 
(Neb.)  927;  Linton  t.  Morris.  Id. 

The  assUnee  of  a  judgment  under  an  aasogn- 
ment  made  after  the  commencement  of  a  garn- 
ishment action  is  a  stranger  to  the  garnish- 
ment action,  and  the  Judgment  therein  in  not 
conclo^TO  in  his  favor.— Allen  t.  BlUa  (Wis.) 
738. 

LIVE  STOCK. 

Injuries  trom  operation  of  Tallroads,  see  "Bmil- 
roads,"  |  6. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Asodationa." 

LOCAL  ACTIONS. 

See  "Venue,"  1 1. 

LOGS  AND  LOGGING. 

Authority  of  agent  giving  license  to  cut  stand- 
ing timber.  Bee  "Prindpal  and  Agen^**  |  3. 


*  Foimt  auotetod.  See  ■yllnbi^ 
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Bstoppel  of  parehaser  of  ftandlnir  timber  to 
denr  abandonment  of  contract,  see  "Estop- 
pel/' S  1. 

UmitttioD  of  action  to  recover  damages  to 
state  land  br  removal  ot  timber,  see  "Limi- 
tation of  Actions,"  i  1. 

*Where  logs  were  sold  for  a  certain  price 
per  foot,  the  number  of  feet  to  be  ascertained 
b7  BcalifiXt  tbe  parties  were  not  bound  by  the 
scalar  If  emmeouB. — Robinson  t.  Waid  {Mleh.) 
37S. 

In  an  action  to  recover  tbe  price  at  logs  sold, 
held,  tbat  a  finding  that  tlie  parties  did  not 
agree  that  the  scale  of  the  Iwb  by  tiie  Surveyor 
General  should  bind  the  parties  as  to  the 
quantities  delivered  vas  sustained  by  the  evi- 
dence.— Nelstm  T.  Gbarlei  Betcher  Lumber  Co. 
(Minn.)  8SS. 

LOST  INSTRUMENTS. 

Indictments,  see  "Indictment  and  Information," 

Mandamus  to  compel  certlflcation  of  copies  of 
lost  or  stolen  indictments,  see  "Mandamos," 

8nfflcien<7  of  delivery  of  deed  as  affecting  ac- 
tion to  reestabllah,  see  "Deeds,"  {  1. 

Under  Comp.  Laws  1897.  i  448,  not  restrict- 
ing the  Jurisdiction  of  courts  of  chancery  in 
matters  before  cognizable,  a  bill  seelcinE  to 
have  a  lost  or  destroyed  deed  restored,  and  for 
a  record  of  the  decree  for  complainanrs  protec- 
tion, presented  a  cause  of  equitable  cognuance. 
— BlackfoM  T.  Olmstead  (Mich.)  47. 

LOTTERIES. 

Mandamus  to  compel  carrier's  acceptance  ofl 
packages  from  persona  ei»aged  in  lottery 
buflinesB,  see  "Mandamus,"  $  2. 

I  1.   SeffnlatioB  amd  prohlliltiOK. 

A  company  distributing  money  effected  from 
its  patrons,  leas  a  percentage  retained  as  a 
commission,  in  accordance  with  priority  In  tbe 
number  of  certificates  given  eaca  so-called  in- 
vestor, held  In  a  lottery  business. — State  v. 
United  States  Bivrass  Co.  (Minn.)  fiSOb 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Production  and  use  ot  dectticlty,  see  "Blec- 
triclty." 

MAINTENANCE. 

See  'KDhampsrty  and  Maiatenanea." 

MALICE. 

See  'VaUdona  Mischief." 

As  elemoit  of  erlme  of  arson,  sse  *'Arson.** 

MALICIOUS  MISCHIEF. 

*On  a  trial  for  maliciously  carrying  away 
fruit  trees,  proof  that  accused  did  the  act  in- 
tejitionally,  and  without  cause,  held  proof  of 
malice  essential  to  a  oonTiction^— State  t. 
Boscnm  ^wa)  800. 


Evidence  on  a  prosecution  for  maliciously 
severing  and  carrying  away  frott  trees  held 
insufScient  to  support  a  conviction. — State  v. 
Boscum  (Iowa)  800. 

An  instruction  on  a  trial  for  severing  and 
carrying  away  fruit  trees,  with  reference  to 
the  weight  of  the  evidence  showing  identified 
fruit  trees  on  accused's  lend,  held  not  prej- 
udicial.— State  V.  Boscum  (Iowa)  800. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment" 

{  1.  Teivilsa'tloM  ot  iimseeHllea 

*Tbe  complaint  for  malicloos  proeecntlon  held 

not  to  show,  as  is  necessary,  that  the  proaecu- 
tion  was  terminated  in  plajntiffs  favor  before 
commencement  of  the  action,— Schaefw  t.  Cra- 
mer (S.  D.)  46a 

MANDAMUS. 

Previous  decisions  in  mandamus  proceeding  as 

law  of  case,  see  "Courts,"  J  1.- 
To  compel  admission  of  pupil  to   school,  see 

"Schools  and  School  Districts,"  g  1. 
To  compel  issuance  of  warrant  for  money  paid  to 

redeem  from  tax  sale,  see  "Taxation,"  S  8. 

{  !•   Katuve  and  si^Bttds  In  c^neral. 

An  applicant  for  mandamus  to  compel  a 
circuit  Jujlge  to  dissolve  an  injunction  .Aeid  not 
entitied  to  the  writ  on  the  ground  of  delay  in 
the  trial  of  the  injunction  smt,  where  snch  de- 
lay was  procured  by  himself.— -Ohatfield  v.  Len- 
awee Circuit  Judge  (Mich.)  45. 

*Mandamns  will  be  granted  only  when  fail- 
ure of  Justice  would  result  If  the  writ  were  re- 
fused.—State  T.  United  States  Express  Co. 
(Minn.)  066. 

*Mandamu8  will  not  issue  where  it  does  not 
appear  that  there  is  a  l^ial  right  In  the  relator 
to  the  thing  demanded,  nor  to  an  imperative 
duty  on  tbe  part  of  defendant  to  perform  the 
act. — State  v.  United  States  Efxpreas  Co. 
(Minn.)  556. 

*Mandamu8  will  not  lie  to  compel  the  diring 
of  an  act  which  without  its  command  would 
not  be  lawful. — State  v.  United  States  Express 
Co.  (Mlno.)  556. 

I  2.  Snbieets  and  purposes  of  relief. 

*  Applicant  for  an  ofiice  entitled  to  a  prefer- 
ence under  the  law  of  the  Thirtieth  General 
Assembly  (Laws  1004,  p.  8,  c.  9),  providing  for 
a  preference  in  favor  of  the  soldiers  and  sailors 
of  tbe  Civil  War,  held  entitled  to  mandamus 
to  compel  his  appointment. — Shaw  t.  City 
Council  of  Marsballtowo  (Iowa)  1121. 

Mandamns  will  not  lie  to  require  a  Judge  to 
dissolve  a  temporary  injanction,  which  he  has 
refused  to  do»  on  tbe  ground  thal^  in  his  opinion, 
there  is  eqaity  in  the  hill  for  an  Injunction. — 
Cfaatfield  T.  Lenawee  Circuit  Judge  (Mich.) 

Belator  held  not  entitled  to  mandamus  to  com- 
pel the  certification  of  a  special  drain  assess- 
ment roll  to  the  supervisor  of  a  township  luior 
to  the  complete  construction  of  the  dram. — 
Sherwood  v.  Syaearsou  (Mich.)  392. 

Mandamus  to  compel  vacation  of  order  deny- 
ing  motion  for  leave  to  file  amended  declara- 
tion will  not  lie. — Jones  v.  Mandell  (Mich.)  692. 

In  madamus  to  compel  a  township  clerk  to 
certify  the  smount  due  on  a  coanty  order,  the 
court  held  justified,  in  the  exercise  of  Its  dis- 
cretion, in  denying  tbe  writ — First  Nat,  Bank 
V.  Clerk  of  Union  Tp.  (Mich.)  771. 

An  express  company  will  not  be  compelled  by 
mandamus  to  acc^t  packages,  from  persons 
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eni^ged  in  the  operation  of  a  lottery. — State  v. 
United  States  Express  Co.  (Minn.)  556. 

A  circait  conrt,  having  failed  and  refused  to 
certify  certain  copies  of  lost  or  stolen  indict- 
ments on  aafflcient  proof  of  autbentldt7>  might 
be  compelled  by  the  Supreme  Court  to  do  so 
bj  mandamus. — State  t.  Circuit  Court  in  and 
tor  Beadle  Coonty  (S.  D.)  1048. 

I  3t    Jnrlsdlotiiint  proeeedinK*.  and  re- 
Uef. 

*In  mandamus  to  compel  the  common  coun- 
cil-of  a  village  to  accept  a  liquor  dealer's  bond, 
the  good  faith  of  the  council  in  refusing  to 
accept  it  held  immaterial. — Powers  t.  Com- 
mon Council  of  Tillage  of  Litchfield  Olfch.) 
664. 

MANDATE. 

See  "Man damns." 

MANSUUGHTER. 

See  "Homicide,"  S  !• 

MARRIAGE. 

See  "Divorce^';  "Husband  and  Wife.** 

Gen.  St.  1894. 1 4792,  providing  that  complain- 
ant In  divorce  must  have  resided  in  the  state  one 
year,  applies  to  actions  to  annul  marriagM  un- 
der sections  4785-4780.  —  Wilwrn  T.  Wilaon 
(Minn.)  300. 

MARRIED  WOMEN. 

See  "Husband  and  Wiffc" 

MASTER  AND  SERVANT. 

See  "Worlt  and  Labor." 

Act  declaring  restriction  of  railroad's  liability 
for  injuries  illegal,  as  violation  of  liberty  to 
contract,  see  "Constitutional  Law,"  I  3. 

Availability  of  defense  of  assumption  of  risk 
in  action  for  personal  injnries  against  person 
who  is  not  an  employer,  see  "N^ligence,"  S  2. 

Harmless  error  in  action  for  injuries  to  serrantt 
see  "Amieal  and  Brror,"  {  18. 

Instmctions  as  to  credibilii?  ot  employ^  as  wit- 
ness in  sction  against  employer,  see  "Trial," 
I  B- 

Persons  entitled  to  allege  error  in  action  for 
injuries  to  servant,  see  "Appeal  and  Error," 
S  IS. 

SnbmlsBioD  of  interrogatories  to  jury  in  action 
for  Injuries  to  servant,  see  "Trial,"  S  6. 

View  of  premises  by  Jury  in  action  for  Injuries, 
see  "Trial,"  8  1- 

I  1.  The  relation. 

A  contract  between  a  baseball  club  and  a 
player  construed,  and  held  not  simply  one  for 
personal  services,  subject  to  the  rule  that  the 
Illness  of  the  part^  who  has  obligated  himself 
to  render  such  services  terminates  the  con- 
tract.— Egan  T.  Winnlp^  Baseball  Club 
(Minn.)  047. 

*If  a  contract  of  employment  by  the  year 
has  been  entered  into  for  a  definite  period, 
continued  service  of  the  same  nature,  ren- 
dered from  year  to  year  after  this  period  has 
expired,  will  be  presumed  to  have  been  per- 
formed under  the  original  contract. — Fitch  v. 
Martin  (Neb.)  1072. 

I  2.  Berriees  and  oompensation. 

In  an  action  to  recover  salary  due  nnder  a 
baseball  contract,  evidence  held  to  sustain  ver- 
dict tor  plaintiff. — Egan  v.  Winnipeg  Baseball 
Club  (Minn.)  847. 


{  a.  Master's  UablUty  f«r  Injnries  t* 
•errant— Ifatnrs  and  sntant  Im 
B«n«iaL 

Contract  between  railroad  and  brakonan  held 

to  violate  Code,  8  2071,  declaring  contracts 
restricting  a  railroad's  liability  for  injnries  to 
employes  or  others  illegal. — Mumford  t. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  U35. 


8  4. 


Tools,  machlnen',  appUanaea, 


and  plaeea  for 

Master  is  not  liable  for  Injuries  to  a  serrant 
from  appliances  not  recognised  in  their  nature 
as  dangerous. — Lynn  v.  Glucose  Sugar  Refin- 
ing Co.  (Iowa)  577. 

In  an  action  by  a  servant  for  injuries,  facts 
considered,  and  held  insuflSeient  to  show  negli- 
gence of  defendant  in  the  selection  of  tools. 
— ^Lynn  v.  Glucose  Sugar  Beflning  Co.  (Iowa) 
B77. 

A  contractor  held  not  liable  for  Injury  to  em- 
ploy 6  through  negligence  of  another  contractor's 
employe. — ^Penner  v.  Vinton  Co.  (Mich.)  385. 

The  doctrine  of  safe  place  to  work  held  to 
have  no  application,  where  the  place  is  merely 
made  unsafe  by  the  negligent  act  of  a  third  per- 
son, for  whidi  the  employer  is  not  liable. — 
Peuner  t.  Vinton  Co.  (Midu)  385. 

*In  an  action  for  injuries  to  an  anploy£  by 
the  fall  of  a  staging,  held,  under  the  evidence, 
that  the  duty  oi  the  master  shonld  have  been 
controlled  by  the  hazardous  character  of  the 
work,  and  tluit  his  duty  to  furnish  a  reasonably 
safe  place  to  work  would  not  be  avoided  by  au- 
thorizing any  co^mployd  to  select  the  material 
for  the  scaffolding  without  making  him  a  repre- 
sentative of  the  master.  —  Carlson  t.  HaglUi 
(Minn.)  297. 

Anterior  negligence  of  one  defendant  held 
not  to  shield  the  other  defendant  from  re^wnsi- 
bility  fw  its  own  n^Iigence.— Gamplfell  t. 
Railway  Transfer  Oo.  (Hinn.)  647. 

8  6.  Fellow  servants. 

A  railroad  construction  company,  operatiDg 
a  temporary  track  along  the  grade.  Aela  "oper- 
ating a  railroad,"  within  Code  1807,  |  2071. 
making  companies  so  engaged  liable  for  Injaries 
to  employ6a  Dy  the  neglect  of  fellow  ssrvanta.— 
Mace  V.  H.  A.  Boedker  &  Co.  (Iowa)  475. 

*A  foreman  placed  in  charge  of  the  work  keU 
a  vice  prindpid.~BaTTett  t.  Reardon  (ICinn.) 

309. 

In  an  action  for  personal  injuries  received 
while  operating  a  steam  shovel  on  a  temporary 
truck,  held,  that  the  plaintiff  and  his  fellow 
servants  were  not  at  the  time  ot  the  accident 
engaged  in  operating  a  railway. — Jemmiog  t. 
Great  Northern  Ry.  Co.  (Minn.)  1079. 

In  an  action  for  injuries  received  while  op- 
erating a  steam  shovel,  Add,  thst  the  danger 
was  not  one  of  the  batards  pecoliar  to  the 
operation  of  a  railroad,  and  therefore  was  not 
within  section  2701.  Gen.  St.  1894.— Jemmiog 
V.  Great  Northern  By.  Oo.  (Minn.)  1079. 

In  an  action  for  injuries  received  while  op- 
erating a  steam  shovel,  held,  that  the  engineer 
whose  negligence  caused  the  injniy  was  a 
low  servant  of  the  plaintiff. — Jemming  t.  Great 

Northern  By.  Co.  (Minn.)  1079. 

§  6.  — -  Bisks  aasnaied  hj  servant. 

■'Risks  assumed  by  an  employ^  do  not  in- 
clude those  arisingout  of  the  negligence  of  the 
master. — Mace  v.  H.  A.  Boedker  &  Co.  (Iowa> 
475. 

*A  B«rvaut  does  not  assume  tbt  risk  in- 
ddent  to  an  unsafe  place  to  worl^  where 
knowledge  on  his  part  of  the  danger  is  want- 
ing.— Calloway  v.  Agar  Packing  Go.  (lowiO  721. 


*  Volnt  annotated.  Sao  syllakns. 
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*Bailroacl  brak«niAn  AoU  not  to  assnme  the 
risk*  of  dsfects  la  tlw  track  of  whidi  he  baa  no 
knowle^— Mamford  t.  Chica«o,  B.  I.  ft  P. 
Br.  Go.  (Iowa)  1185. 

*Servant  does  not  assume  the  risk  of  a  defect 
in  the  absence  of  knowledge  of  such  defect. — 
Mumford  t.  Chicago,  R.  I.  &  P.  Rj.  Co.  (Iowa) 
1 135. 

*The  existoice  of  d^ecta  in  certain  places  to 
a  railroad  track  Is  not  snffident  to  diarge  a 
brakeman  with  notice  of  a  particular  defect  in 
another  place  in  the  track. — Mumford  t. 
Chicago,  R.  I.  &  P.  By.  Co.  (Iowa)  1135. 

*An  employ^  held  to  assume  the  risk  of  in- 
jury while  cleaning  a  trough  in  which  a  circular 
saw  in  the  machine  moved. — Martin  t.  Detroit 
Lumber  Co.  (Mich.)  692. 

*A  servant  assumes  the  usual  risks  of  his 
employment,  but  not  unusual  risks,  unless  he 
knows  or  has  means  of  knowing  the  precise 
danger. — Hocking  v.  Windsor  Spring  Co,  (Wis.) 
705. 


i  7. 


aeCUsaHOtt  of 


—  GoHtribatoiT 

MVrWUMtm 

*A  servant  hetd  not  guilty  of  contrihntory 

negligence  in  failing  to  investigate  the  machin- 
ery by  which  he  was  injured.— Wilder  T.  Qieat 
Western  Cereal  Co.  (Iowa)  434. 


I  8. 


Im  aetloBB  for  Ibi- 


Evldamae 
Jwtea. 

The  tact  that  a  staging  on  which  a  servant 
was  working  gave  way  and  precipitated  the 
servant  to  the  ground  is  not  evidence  of  negli- 

f:ence  in  the  master.  —  Bergman  t,  Altman 
Iowa)  280. 

*In  an  action  for  injuries  to  an  inexi>eri- 
encpd  sPTvant.  facts  heM  to  sustain  a  finding 
that  defendant  was  negligent  in  falling  to  warn 
pliiintifl  of  the  danger  iurident  to  the  work. — 
Wilder  v.  Great  Western  Cereal  Co.  (Iowa)  434. 

*In  an  action  for  injuries  to  a  servant,  as- 
sumption of  risk  held  an  affirmative  defense. — 
Mace  V.  H.  A.  Boedker  &  Co.  (Iowa)  475. 

*An  employer,  when  sued  for  injuries  to 
an  employ^,  held  bonnd  to  show  that  the  em- 
ploys knew  of  the  danger,  or  that  bis  Ignorance 
thereof  was  inexcusable. — Calloway  v.  Agar 
PacUiv  Co.  (Iowa)  721. 

In  an  action  for  death  of  a  servant,  evidence 
held  to  establish  that  deceased  had  knowledge  of 
how  certain  log  skids  were  made  and  the  manner 
of  doing  the  work,  and  that  he  assumed  the  risk 
of  dangers  incident  thereto. — Cames  t.  Guelph 
Patent  Cask  Co.  (Mjch.)  322. 

In  an  action  for  death  of  a  servant,  evidence 
held  insufficient  to  raise  a  presumption  that  no 
instructiona  were  given  him  as  to  the  manner  of 
doing  his  work. — Camas  t.  Quelph  Patmt  Cask 
Oh.  (Mich.)  322. 

In  an  action  by  a  servaot  for  injuries,  evi- 
dence held  to  show  plaintiff  guilty  of  contribu- 
tory negligence. — ^Datchowskf  t.  Handy  Things 

Co.  (Mich.)  358. 

*The  mere  occurrence  of  an  accident  resulting 
in  a  serranf  s  injury  raises  no  ivesumpUou  of 
negligence  on  the  master's  part — Fuller  r.  Ann 
Arbor  B.  Go.  (Mich.)  414. 

In  an  action  for  Injuries  to  an  employ^  by  al- 
leged negligence  of  another  employ^,  evidence 
held  insufficient  to  sustain  recovery  for  plain- 
tiff.—Martyn  T.  Minnesota  ft  I.  By.  Co.  (Minn.) 
133. 

In  an  action  by  a  father  for  the  death  of  a  son 
from  the  negligence  of  defendant  in  guarding 
dangnous  machinery,  held,  that  there  waa  evi- 
dence tending  to  show  negligence. — ^Elrickscm  t. 
Northwest  Paper  Co.  (Minn.)  201. 


In  an  action  for  Injuries  to  a  servant,  evi< 
denes  held  to  show  that  plaintiff  was  not  guilty 
of  contributory  negligence. — Campbell  v.  Rail- 
way Transfer  Go.  (Minn.)  547. 

In  an  action  by  a  lineman  of  an  electric  light 
company  to  recover  for  injuries  received,  evi- 
dence held  insufficient  to  show  negligrace  of  de- 
fendant.— Lincoln  Qas  ft  Electric  Idght  Co.  t. 
Tb<anas  (Neb.)  ISS. 

On  the  issue  of  whether  the  place  in  which  a 
servsnt  was  working  was  reasonably  safe,  evi- 
dence as  to  conditions  of  similar  places  during 
past  years  held  properly  excluded, — Mueller 
V.  Northwestern  Iron  Co.  (Wis.)  67. 

f  9.   —  QnestloBs  tor  Jwj  in  >ptloMS 
for  iuinrlM. 

*In  an  action  for  injuries  to  a  servant,  wheth- 
er the  danger  was  open  and  obvious  Aeld  for 
the  jury.-^ilder  v.  Great  Western  Ceroal  Co. 
(Iowa)  434. 

*In  an  action  for  injuries  to  a  servant  by 
getting  his  hand  caught  in  an  oat  roller,  plain- 
tiff held  not  to  have  assumed  tlie  risk  as  a 
matter  of  law. — Wilder  t.  Great  Western  Ce- 
real Go.  (Iowa)  434. 

A  young  and  inexperienced  employ^,  injured 
by  having  his  leg  run  over  while  caught  in  the 
angle  of  an  unblocked  railroad  switch.  Held  not 
guOty  of  contributory  negligence  as  a  matter 
of  law. — Mace  v.  H.  A.  Boedker  &  Co.  (Iowa) 
476. 

*In  an  action  for  Injuries  to  an  inexperienced 

switch  tender,  employ^  of  defendant  railroad 
construction  company  held  not  to  have  assumed 
the  risk  as  a  matter  of  law. — Mace  v.  11.  A. 
Boedker  &  Co.  (Iowa)  475. 

In  an  action  for  injuries  to  an  inexperienced 
employf^,  operating  a  switch  of  a  construction 
railroad  whether  defendant  was  guilty  of  neg- 
ligence hetd  for  the  jury. — Mace  v.  H.  A.  Boed- 
ker &  Co.  (Iowa)  475. 

In  an  action  for  injuries  to  a  brakeman  while 
coupling,  plaintiEf  held  not  to  have  assumed 
the  risk  as  a  matter  of  law. — Bryce  v.  Burling- 
ton, C.  B.  ft  N.  By.  Co.  (Iowa)  483. 

*The  question  of  an  employer's  negligence, 
in  an  action  for  the  death  of  an  employe 
who  waa  caught  in  an  unguarded  shaft,  held 
for  the  Jury,  under  Code  Supp.  1002,  {  4999b, 
relating  to  the  guarding  of  machiuery.  as  well 
as  in  the  absence  of  a  statute. — Galloway 
Agar  Packing  Co.  (Iowa)  721. 

*In  an  action  for  the  death  of  an  employ^, 
the  question  of  his  assumption  of  the  nslc 
held  for  the  jury. — Calloway  v.  Agar  Packing 
Co.  (Iowa)  721. 

*In  an  action  for  the  death  of  an  employ6, 
the  Question  of  his  contributory  negligence 
held  for  the  Jury. — Galloway  r.  Agar  Packing 
Co.  aowa)  721. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  submission  of  the  issue  of 
defendant's  negligence  to  the  Jury. — Kopf  t. 
Monroe  Stone  Co.  (Mich.)  313;  Fuller  v.  Ann 
Arbor  R.  Co.,  414. 

■  Where  plaintiff  asdsted  in  adjusting  certain 
parts  of  a  machine  at  the  request  of  defendant's 
servant,  whether  the  servant  who  made  the  re- 
quest was  free  from  negligence  in  starting  the 
machine,  and  whether  plaintiff  waa  guilty  of 
contributory  n^ligence,  hetd  questions  for  the 
jury. — Meyer  v.  Kenyon-Bosing  Uach.  Go. 
(Minn.)  132. 

In  an  action  for  injuries  to  a  brakeman,  the 
question  whether  he  waa  guilty  of  contributory 
negligence  hrld  for  the  jury. — Turrittin  v.  Chi- 
cago. St  P..  M.  &  O.  By.  Co.  (Minn.)  225. 
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Id  an  action  for  iDjaries  to  a  railroad  em- 
ploji,  held,  that  from  tfae  evidence  it  was  a 
question  for  the  jury  whether  a  split  switch 
was  in  fact  defective,  and  whether  such  defect 
was  the  proximate  cause  of  the  injury. — Turrit- 
tin  T.  Chicago,  St  P.,  M.  &  O.  By.  Oo.  (Mbm.) 
225. 

Where  the  evidence  shows  ordinary  care 
might  be  wanting  on  the  part  of  two  employes 
of  defendant  railroad,  it  was  insufflcieat  to  au- 
thorize a  anbmiasion  of  the  question  of  their 
wanton  negligence,  occasioning  the  death  of  a 
brakeman  from  a  collision  with  an  engine. — 
McGilUs  T.  Duluth  &  N.  M.  By.  (Minn.)  231. 

*In  an  action  for  injuries  by  the  fall  of  a 
staging,  whether  by  appointment  of  a  co-em- 
ploy6  to  select  the  material  the  master  fulfilled 
his  obligation  to  the  servant,  furnishing  him  a 
safe  place  to  work,  was  a  question  for  the  Jiiiy. 
— Cartaon  v.  Haglin  (Minn.)  297. 

*Whether  an  employ^  assumed  the  risk  held, 
under  the  evidence,  a  question  for  the  junr. — 
Barrett  v.  Reardon  (MIdil)  308;  Campbell  v. 
Ballway  Transfer  Co..  S47. 

'Whether  an  employ^  was  injured  by  negli- 
gence of  the  foreman  held  a  question  for  the 
Jury.— Barrett  v.  Reardon  (Minn.)  309. 

In  an  action  by  an  employ^  to  recover  for 
Injaries  caused  by  defects  in  machinery,  qnea- 
tion  of  defendant  s  negligence  held  one  for  the 
jury. — Shalgren  r.  Bed  Cliff  Lumber  Co.  (Minn.) 


Serrant  held  not  as  a  matter  of  law  to  haxe 
assumed  the  risk. — Shalgren  t.  Red  Cliff  Lum- 
ber Co.  (Minn.)  681. 

Elridence  examined,  and  held  that  the  question 
of  negligence  as  to  both  defendants  was  for  the 
jury. — Campbell  v.  Railway  Transfer  Co. 
(Minn.)  547. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  sufficient  to  take  the 
case  to  the  Jury  on  the  question  of  defendants' 
alleged  negligence. — Kohout  v.  Newman  (Minn.) 
764. 

*Wbere  there  is  a  dispute  of  fact  as  to 
whether  the  employment  was  with  an  In- 
dependent contractor  or  the  employer  ot  such 
contractor,  the  question  ia  for  thejury. — Caron 
T.  Powers-Simpson  Go.  (Hlnn.)  889. 

In  an  action  to  recover  for  personal  injuries 
caused  by  alleged  negligence,  held  there  was 
sach  a  dispute  of  fact  as  to  the  party  employing 
plaintiff  as  should  have  been  submitted  to  the 
ym. — Caron  t.  Powers-Simpson  Go.  (Minn.) 

In  an  action  for  injuries  to  a  servant  putting 

a  belt  over  a  pulley,  held  that  the  Question  of 
negligence  of  defendaot  in  too  rapidly  ojierat- 
ing  uie  machinery,  and  the  contributory  negli- 
gence of  servant,  waK  for  the  Jury. — Dolson 
T.  Dunham  (Minn.)  901. 

•Where,  in  an  action  by  a  servant,  for 
personal  Injuries  from  defective  macblnery, 
there  is  doubt  as  to  whether  the  risk  was  assum- 
ed by  the  servant,  the  question  Is  for  the  JurT.~ 
Hocking  V.  Wfaidsor  Spring  Co.  (Wis.)  705. 

In  an  action  by  a  servant  for  personal  in- 
juries caused  by  a  defective  machine,  evidence 
held  to  require  submission  to  the  jury  of  the 
question  whether  plaintiff  had  assumed  the  risl£. 
— Hocking  v.  Windsor  Spring  Co.  (Wis.)  705. 

In  an  action  Inr  a  servant  for  personal  in- 
juries, evidence  Held  to  require  sobmission  to 
the  jury  of  the  question  whether  plaintiff  as- 
sumed the  risk.— Berg  v.  United  SUtes  Leather 
Co.  (Wm.)  60. 

In  an  action  by  a  servant  for  penontl  ln]u- 
ilet,  erldeuce  Jma  to  regoire  submlsdon  to  uie 


Jury  of  the  question  whetkar  defMdant  was 

Eiilty  of  negligence.~BwK  t.  Ui^ted  Statn 
eather  Oo.  TWis.)  60. 

S  10.  — -  ZMatraetloaa  Im  mUou  t»r  im- 
Juries. 

In  an  action  against  a  railroad  for  injuries 
to  a  brakeman,  charge  as  to  role  of  defendant 
held  sufficient  in  the  abeence  of  reqnest  for 
more  specific  charge. — Mumford  T.  GlucMtt,  B. 

1.  &  P.  By.  Co.  (Iowa)  1135. 

In  an  action  for  injuries  to  a  servant,  char^ 
on  the  question  of  negligence  held  not  erroneou> 
in  failing  to  take  the  questions  of  contribniory 
negligence,  etc.,  into  consideration.- — Momford 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  1135. 

Charge  on  the  issue  of  whether  the  partitioD 
of  a  bin  In  which  a  servant  was  worldng  wao 
reasonably  safe  or  not  held  proper. — MndUer  t. 
Northwestern  Iron  Go.  (Wis.)  67. 

Charge  on  mat'tcr's  duty  in  fumishiug  safe 
and  suitable  appliances  held  general,  misleading, 
and  properly  refused. — Muellw  t.  Northwestern 
Iron  Co.  (Wi.)  67. 

ill.  UalillitlM  for  iBjnrles  to  tUvd 
persOHS. 

A  street  railroad  company  held  liable  for  tn 
assault  committed  by  a  si>ecial  deputy  sheriff 
in  carrying  out  a  request  of  a  conductor. — Fos- 
ter V.  Grand  Bapids  By.  Co.  (Mich.)  380. 

Where  a  disorderly  person  ia  arrested  by  a 
police  officer,  the  presumption  is  that  the  officer 
Is  acting  In  his  offlclal  capacity,  and  not  as  ar 
agent  of  the  party  who  pays  him.~— Foster  v. 
Grand  Rapids  By.  Co.  (Midi.)  380. 

*Where  a  special  deputy  sheriff,  paid  by  t 
street  railroad  company,  acts  solely  in  his  ca- 
pacity as  an  officer  in  assaolting  a  paasenger. 
the  street  railway  company  It  not  llitble. — Fos- 
ter v.  Grand  Bapids  I^.  Oo.  (UldL)  880: 

One  who  is  interested  In  the  work  to  be  per 
formed,  and,  to  expedite  it,  assists  the  Bervant* 
of  another  at  their  request,  has  a  right  to  be  pro- 
tected against  the  carelessness  of  the  othtf's 
servants. — Meytt  t.  Kenyon-Boalng  3Aach.  Co. 
(Minn.)  182. 

Plaintiff,  represraiting  hlmstdf  and  the  pur- 
chasers of  a  threshing  madilne,  and  assisting  n 
adjust  certain  parts  tnereof  at  the  request  of  de- 
fendant's servant,  held  not  a  mere  volunteer. — 
Meyer  y.  Kenyon-Boelng  Mach.  Co.  (Hlnn.)  132. 

Tfae  master  is  liable  for  the  acts  of  his  serv- 
ant within  the  geua'al  scope  of  his  employ- 
ment— Chicago,  R.  L  &  P.  By.  Od.  t.  Ker 
(Neb.)  40. 

MATERIALITY. 

Of  alteration  of  written  Instnunent;  aw  "Al- 
teration of  Instmments." 

MAXIMS. 

Of  equity,  see  ''BqultT,'*  i  1. 

MEASURE  OF  DAMAGES. 

See  "Damages,**  {  3. 

From  flowage,  see  "Waters  and  Water  Com 
IS. 

MECHANICS'  LIENS. 

Foreclosure 
porations^' 

I  1.   Blclit  to  Uen. 

*A  supervising  architect  held  entitled  

lleB,  under  Bev.  Codes  1899.  |  4788. — JFM 
lander  t.  Talntor  (N.  D,)  527. 


by  fore^  corporation, 
18. 
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S  S.  PvoeeedlnCB  to  perf  eot. 

In -proceedings  to  enforce  a  mechanic's  lien, 
the  claim  of  lien  held  sufficient — Halsey  t. 
Waokesha  Springs  Sanitarium  (Wia.)  M. 

i  3.    Opera'tloii  and  eCeet. 

Under  Code;  {§  3092,  3094.  SOOS,  a  subcon- 
tractor filing  his  stAtement  for  a  mechanic's 
lien  Aeld  to  acquire  a  lien  superior  to  a  sub- 
contractor subsequently  filing  his  statement — 
Xindaar  &  Phelps  Co.  t.  ZoecUer  aowa)  802. 

S  4.  WmlTer,   disekuca*   MlasMt  ud 
satlsfaetloa. 

An  owner  held  not  entitled,  by  Tirtoe  of 
Code,  {  3063,  to  avail  himself  of  an  order 
drawn  against  him  hy  tiie  principal  contractor 
as  parment,  in  determining  the  amount  due 
on  the  contract,  as  against  a  sabcontractor. — 
Lindsay  ft  Phelps  Co.  v.  Zoeckler  (Iowa)  802. 

Where  a  meclianlc's  lien  has  once  attached  to 
land,  under  Rev.  St.  189S,  {  3314.  it  is  not  de- 
stroyed by  the  destruction  of  the  building. — 
Halsey  t.  Waukesha  Si^gs  Saultarimn  (Wis.) 

I  6.  EBfoveamttBt. 

Under  Rev.  St  188%  K  2918,  8328,  the  court 
has  authority  to  allow  partial  costs  in  an  action 
to  foreclose  a  medianie'B  Uflii,p-Ohariaa  t.  God- 
frey (Wis.)  814. 

MEETINGS. 

Of  municipal  council,  see  "Munteipal  Corpora- 
tions," 11.^  ^ 

MEMORANDA. 

Admissibility  as  docnmcntarjr  evidence,  see 

"Evidence."  S  8. 

MINES  AND  MINERALS. 

Estoppel  to  contest  validity  ot  original  loca- 
tion, see  "EstoKwl,"  1 1. 
Mining  corporations,  see  *'Corporatlotti^*'  |  7. 

MINISTERS. 

Pri^eged  communicatkms,  eee  ''Witnesses," 

MISJOINDER. 

Of  caases  of  action  in  pleading,  see  "Pleading," 
Of  parties,  see  "Parties,"  |  2. 

MISREPRESENTATION. 

8m  Talse  Pretenses^;  Travd.** 

MISTAKE. 

RecoTOT  of  liquor  tax  paid  by  mfatake,  eee 
"Intoxicating  Liquors,"  {  1. 

MITIGATION. 

Of  dsmages  in  action  for  assault  see  "Assault 

and  Battery."  1 1. 

MONEY  LENT. 

Afcency  in  borrowing  money,  see  "Principal  and 
Agent"  fi  1. 

MONEY  PAID. 

Bflect  of  payment  to  bankrupt  by  mistake,  see 
"Bankruptcy."  S  1. 


Beeovery  ot  payment  In  general,  eee  "Pay- 
ment,'' I  2. 

*Where  a  sister,  at  her  brother's  request, 
takes  an  assignment  of  his  notes  and  mort- 
gages, and  delivers  the  canceled  notes  to  ber 
brother,  and  satisfies  the  mortgage,  she  can 
sue  on  the  common  counts  for  money  paid. — 
Foster  V.  Oordon  (Minn.)  766. 

Fleadine  in  action  on  the  common  counts  for 
money  paid  held  amendable.— Foster  t.  Gordon 
(Minn.)  76S. 

MONEY  RECEIVED. 

Action  against  partner  for  money  reeelYed  after 
dissolution  of  partnership,  see  'Tartnership," 

slfect  of  payment  to  bankrupt  by  mistake,  see 
"Bankruptcy,"  {  1. 

RecovetT  of  payment  in  general,  see  "Pay- 
ment 1 2. 

Becovery  of  price  paid  for  land,  see  "Vendor 

and  Purchaser,"  S  7. 
Becovery  of  tax  paid,  see  "Taxation,"  {  6, 

MONOPOLIES. 

I  1.   Zrsuts  amA  otber  eombtnatlMM  la 
restraint  of  trade. 

A  contract  between  master  plumbers  and 
wholesalers  of  plumbers'  supplies  held  viola- 
tive of  Pub.  Acts  1899,  p.  409,  No.  255,  §  1, 
making  combinations  in  restraint  of  trade  un- 
lawful.—Hunt  V.  Riverside  Co-op.  Club  (Mich.) 
40. 

On  an  information  in  equitr  to  restrain  de- 
fendants from  carrying  out  s  contract  viola- 
tive of  Public  Acts  1899,  p.  409,  No.  255,  f  1, 
held  that  there  was  no  authority  for  that  por- 
tion of  the  decree  which  restrained  defendants 
firom  fixing  the  price  of  labor. — ^Hunt  t,  Blver- 
ride  C(H>p.  Olnb  (Mich.)  40. 

MORTGAGES. 

Avoidance  by  Statute  of  Frauds,  see  "Frauds, 
Statute  of.^'  S  2. 

By  life  tenant,  see  "Life  Eststes." 

By  or  to  building  and  loan  association,  see 
"Building  and  Loan  Associations." 

By  partners,  see  "Partnership,"  g}  3,  4. 

Covenants  in  mortgages,  see  "Covenants,"  |  1. 

Delivery  of  release  of  mortgage  by  in  escrow, 
see  "Escrows." 

Estoppel  of  assignee  of  mortgage  to  enforce  it 
against  subsequent  mortgsgee,  see  "Estop- 
pel," J  1.  . 

Guaranty  of  payment  boo  "Guaranty,"  §  1. 

IdabUity  of  attorneys  for  payment  of  Judg- 
ment to  client  in  disregard  of  rights  of  mort- 
gagee, see  "Attorn^  and  Client"  I  1. 

Mortgage  aa  dond  on  titie.  see  "Quieting  Title," 

Of  personal  mnperty,  see  "Chattel  Mortgages." 

On  Bomestead.  see  "^Homestead,"  8  2. 
Presumptions  as  to  regularity  of  foreclosure 

proceedings,  see  "Evidence,"  |  2. 
Process  in  proceedings  to  foreclose,  fee  *^Pro- 

cess."  i  1. 

Beriew  on  appeal  of  finding  on  issue  aa  to  nuvt- 
gage,  see  "Appeal  and  Error,"  1 17. 

Right  of  aaeifniee  to  maintain  action  for  money 
paid,  see  "Money  Paid." 

Bight  of  tenant  to  mortgage  his  Interest  la 
crops,  see  "Landlord  and  Tenant,"  I  5. 

I  1.   Be^alsites  and  Talldlty. 

*The  evidence  to  show  that  an  absolute 
deed  was  in  fact  a  mortgage  must  be  clear 
and  positive. — Stitt  T.  Bat  Portage  Lumlier 

Co.  (Minn.)  561. 
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•A  deed  absolate  od  its  face  may  be  shown 
by  parol  to  be  a  mortgage  to  secure  futorje  ad- 
Tances  and  the  performance  of  a  contract. — 
Stitt  T.  Rat  Portage  Lumber  Co.  (Minn.)  061. 

Evidenca  Md  to  support  a  finding  that 
relationship  of  morteagor  and  mortgagee  did 
not  exist.— Allen  t.  EUIs  (Wis.)  739.  J 

S  Z.   ConstniottoB  ud  oper»ti«B. 

A  judgment  creditor  aaserting  that  a  mortgagee 
in  forecloanre  had  knowledge  of  the  priot  judg- 
ment held  bound  to  prove  knowledge. — ^Boyd 
V.  Boyd  (Iowa)  798. 

•Where  a  mortgage  is  given  to  secure  a  debt, 
it  is  valid,  though  the  note  given  mkj  be  in- 
valid for  want  of  a  revenue  stamp.— Morria  t. 
Lintui  (Neb.)  927;   Linton  v.  Aloi/ls.  Id. 

A  person  taking  a  mortgage  on  real  estate 
may  rely  on  the  record  of  a  sa^sfaction  by 
record  owner  in  the  absence  of  knowledge  of 
ownership  in  some  other  peiMn. — Friend  v. 
Yahr  (Wis.)  997. 

The  record  of  a  mortgage  affords  notice  only 
of  its  ownership  by  the  mortgagee  named  there- 
in, and  not  of  Its  assignment  to  another. — Friend 
v.  Yahr  (Wis.)  997. 

I  8.   Rlskta  and  llalillitles  of  parties. 

Plaintiff,  not  having  filed  a  claim  on  a  note 
and  mortgafte  against  the  maker's  estate  with- 
in the  time  limited  held  not  entitled  to  recover 
thereon  against  the  estate  because  of  de- 
ceased's fraud  In  procuring  and  recording  a  re- 
lease of  the  mortgage,— Franklin  v.  KillDea 
(Wis.)  993. 

{  4.   AsalBnmeBt  oC  morteace  or  delit. 

An  assignment  of  a  real  estate  mortgage  18  a 
conveyance,  within  Gen.  St.  1894,  S  4180,  pro- 
viding for  the  recording  of  every  conveyance 
of  real  estate.— Hultlnk  t.  Thompson  (Minn.) 
•237. 

The  assignment  of  a  first  mortgage,  not  hav- 
ing been  recorded,  held  void  as  to  second  mort- 
gagees without  notice  under  the  recordii^  stat- 
ute.— Huitink  T.  Thompson  (Minn.)  237. 

Assignee  of  mortgage,  who  takes  possession  of 
note  and  mortgage,  hwd  not  bound  to  record  the 
same  to  protect  Tier  interest  as  against  subse- 
qnent  purported  assignees. — Richards  Trust  Co. 
V.  Rhomberg  (S.  D.)  268. 

Assignee  of  mortgage  held  not  negligent  in 
failing  to  make  Inquiries  of  faer  husband,  in 
whose  hands  she  left  the  same,  as  to  its  where- 
abouts.—Richards  Tnut  Co.  T.  Rhomlierg  (S. 
D.)  268. 

One  bnyiog  a  mortgage  from  a  i>erBon  not 
in  possession  of  either  the  note  or  mortgage 
must  exercise  more  than  ordinarji  diligence  to 
ascertain  who  is  in  possession  of  the  note  and 
mortgage.— Richards  Trust  Co.  v.  Rhomberg 
(S.  D.)  268. 

One  who  purchases  a  mortgage  without  ac- 
QuirinfT  the  mortgage  debt  cannot  claim  that  he 
was  misled  by  the  failure  of  a  prior  assignee  of 
the  note  and  mortgage  to  record  her  assign- 
ment.— ^Richards  Trust  Go.  T.  Rhomberg  (S. 
D.)  268. 

Assignee  of  partnership  mortgage  held  not  es- 
topped to  claim  title  thereto  by  failure  to  record 
ass^^mcnt,  as  against  assignee  claiming  under 
assignment  executed  by  widow  of  deceased  part- 
ner as  sole  legatee  and  executrix.  —  MUler  v. 
Berry  (S.  D.)  311. 

The  transfer  and  delivery  of  a  partnership 
note  by  one  of  the  partners  to  himself  as  finan- 
cial agent  of  a  creditor  of  the  partnership  is 
effective  to  invest  the  assignee  of  the  note  with 
the  title  to  the  mortgase  given  to  secure  the 
w>t&— Miller  T.  Beny  (8.  D.)  811. 


*A  purported  assignment  of  a  mor^mcCj  in 

which  no  mention  is  made  of  the  note  or  indebt- 
edness which  the  mortgage  was  given  to  secure, 
is  a  nullity.— Miller  v.  Berry  (S.  D.)  31J. 

Where  one  holding  title  to  a  mortgage  belong- 
ing in  fact  to  another,  and  with  a  general 
power  of  attorney,  assigns  his  security,  the  final 
holder  of  the  le^l  title  to  the  security  can  rely 
on  the  bona  fides  of  the  transaction  between 
such  holder  of  the  mortgage  title  and  a  per9<m 
to  whom  he  assigned  the  mortgage,  and  who 
thereafter  assigned  to  the  final  holder. — Friend 
V.  Yahr  (Wis.)  997. 

Assignment  of  mortgage  held  bona  fide  as  to 
andgnee.- Friend  v.  Yahr  (Wis.)  997. 

I  5*    Paraeat  or  perf  omanee  of  earn- 
ditloB,  velease,  aad  aatlafaetlra. 

Where  a  person  with  authority  to  collect  a 
mortgage  debt  obtains  the  necessary  money 
therefor,  the  legal  effect  of  obtaining  the  money 
is  the  extingnishment  of  such  mortgage,  whe:bcT 

snch  money  reaches  the  rightful  owner  or  not. — 
Friend  v.  Yahr  (Wis.)  997. 

If  a  person  in  possession  of  a  mortgage  note, 
with  authority  to  collect,  takes  from  the  mort- 
gagor a  new  mortgage  on  the  same  property  lo 
provide  means  with  which  to  pay  off  the  first 
mortgage,  the  first  mortgage  debt  If  extin- 
guished—Friend V.  Yahr  (Wia)  997. 

♦Where  a  mortgage  is  extinguished  by  pay- 
ment, it  Is  not  necessary  to  a  valid  record 
evidence  thureof  that  a  satisfaction  piece  sball 
be  Mcecuted.— Friend  t.  Tahr  (Wis.)  997. 

♦Payment  of  a  debt  on  a  mortga^  note 
extinguishes  the  lien  without  any  satisfmctioo 
thereto.- Friend  t.  Yahr  (Wis.)  997. 

I  6.   FoveeloauM  bj  eserolM  of  pawe* 
of  sale. 

The  duty  to  foreclose  a  deed  of  tmst  to 
secure  an  obligation  held  to  become  opera- 
tive on  due  reanest  therefor^ — ^Miller  t.  Mc- 
LaughUn  (Mich.)  780. 

j  T.   Foreolosara  by  aetioa. 

A  commissioner's  deed  on  a  mortfnge  fore- 
closure sale  held  recorded  in  compliance  with 
Pub.  Acts  1899,  p.  310.  No.  200.— MiUer  t. 
McLaughlin  (Mich.)  780. 

An  objection  to  a  decree  foredoainf  a  mort- 
gage, not  made  in  the  court  below,  iriU  net 
be  considered  on  appeal. — ^Miller  r.  McLangb- 

lin  (Mich.)  780.- 

Where  a  valid  mortgage  baa  been  foredoeed, 
though  the  foreclosure  proceedings  were  void 
neither  the  mortga^r  nor  one  riaimin^  under 
him  can  assail  the  title  of  the  purdiasa  vithoot 
offering  to  pay  the  decree  and  intweat. — Stall  v. 
Alasilonka  (Neb.)  188. 

♦Application  for  a  deficiency  judgment  should 
be  made  within  the  time  that  the  ^atnte  would 
bar  an  action  on  the  mortgage  note. — Pbdin  v. 

Conley  (Neb.)  878. 

In  an  action  to  foreclose  a  mortn|:e,  evideBce 
held  insufficient  to  sustain  the  undine  of  the 
trial  court  that  the  note  aecured  waa  without 
consideration. — ^Winston  T.  ArmBtroac  (Ndkl 

041. 

♦Where  defendants  were  in  ponession  before 
the  existence  of  the  lien  under  which  plain[if 
acquired  title,  and  were  not  made  parties  tr- 
the  proceedings  to  foreclose  the  lien,  and  doi 
allowed  to  become  parties  on  the  applieatiui. 
plaintiff  is  not  entitled  to  a  writ  of  aariataaea — 
Urlan  v.  Ruhe  (Neb.)  1(KS3. 

S  8.  Redemption. 

Judgment  creditor  held  not  entitled  to  redeem 
from  foreclosure  sole. — ^Bagley  t*  IfteCarthy 
Bros.  Go.  (Minn.)  7* 
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Heller  granted  equitable  mortgagor  on  pay- 
ment of  the  amount  doe.— SHtt  v.  Rat  Portage 
liomber  Co.  (Minn.)  561. 

Id  an  action  for  breach  of  an  eqtdtable  mort- 
ee.Ke,  the  court  may  determine  the  amount 
to  be  paid  for  redemption,  and  direct  that,  nn- 
less  it  be  received  and  a  conveyance  executed 
by  the  mortgsgee,  the  decree  Boall  operate  as 
a  conveyance. — gtltt  T.  Rat  Portage  Lumber 
Co.  (Minn.)  561. 

Where  plaintiff  filed  a  notice  to  redeem  from 
foreclosure  sale  as  a  judgment  creditor,  but  his 
judgment  was  not  docketed  until  four  hours 
after  his  notice  was  filed,  his  attempt  was 
Toid. — ^Brady  t.  Oilman  (Hinn.)  897. 

MOTIONS. 

•Continuance  in  civil  actions,  see  "Continuance. 

New  trial  in  dvil  actions,  see  "New  TrlaL"  f  3. 

New  trial  in  criminal  proaecntions,  see  "Crimi- 
nal  Law,"  1 15, 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  1 1- 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error 4. 

Quashing  Indictment  or  information,  see  "In- 
dictment and  Information,"  $  4. 

Relating  to  parties,  see  "Parties,"  |  2. 

Relating  to  pleadings,  see  'Tleading/'  S|  4^  7. 

Striking  oat  erldence,  see  *nMal,"  S  2. 

MOTIVE. 

Competmcy  of  erldence,  see  "Bridence."  |  8. 

MULTIFARIOUSNESS. 

Of  blU  in  equity,  see  "Equity,"  {  2. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Towns." 

Admissions  as  to  bona  fide  character  of  pur- 
chaser of  municipal  twnde,  see  "Evidence," 
S  5. 

Assessment  of  damages  for  personal  injuries, 
see  "Damages,"  S  S. 

Compensation  for  injury  to  property,  under 
power  of  eminent  domain,  see  "Eminent  Do- 
main," {  2. 

Dedication  of  streets,  see  "Dedication,"  S  !• 

Demonstrative  evidence  in  actions  against  for 
personal  injuries,  see  "Evidence,"  8  4. 

Bxcessive  damages  for  Injuries  on  sidewalk,  see 
"Damages,"  S  4> 

Expert  t^timooy  in  action  for  injuries  fnmi  de- 
fective sidewalk,  see  "Evidence,"  I  -10. 

Harmless  error  in  action  agaiiwt,  see  "Appeal 
and  Error,"  §  18. 

Instruction  in  general  In  action  against,  see 
"Trial,"  fi  5. 

Jurisdiction  of  application  for  quo  warranto  to, 
see  "Courts,"  f  4. 

License  to  places  of  amusement,  see  "Theaters 
and  Shows." 

Mandamus,  see  "Mandamus,"  S|  2,  S. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Permits  for  plumbing  work,  see  "Licenses,"  S  1- 

Ouo  Woiranto,  see  "Quo  Warranto,"  |  1. 

R^ulatiiw  of  railroads,  see  "Railroads,"  H 
3-7. 

Right  of  city  to  equitable  relief  against  judg- 
ment on  municipal  warrants,  see  "Equity," 

Rpght  of  city  to  relief  against  default  Judg- 
ment, see  "Judgment,"  §  5. 
.Self-executing    constitutional    provisionSi  see 
"Constitutional  Law,"  §  1. 


Street  railroads,  see  "Street  Railroads." 
Validly  of  arrest  under  city  charter,  see  "Ar- 
rest.'  §  1. 

I  !•  Fvoeaadix^cs   of   evaaoll   or  -  othra 
gOTernlag  body. 

*A  municipal  ordinance,  entitled  "Sale  of 
intoxicating  liquors,"  and  embracing  a  pro- 
Tision  prohibiting  the  opoiing  of  licensed  sa- 
loons on  Sunday,  is  not  In  conflict  with  Const. 
arL  4^  8  27  or  with  Duluth  City  Charter  8  59, 
requiring  the  subject  of  legislation  to  be  ex- 
pressed in  the  title. — City  of  Duluth  v.  Abra- 
hamson  (Minn.)  682. 

A  call  for  a  special  session  of  a  city  council  to 
consider  "communications,  petitiotu,  resolutions, 
committee  reports,  and  ordinances  on  the  first, 
second,  and  third  reading  and  passage,"  properly 
recorded  in  the  journal,  held  sufficient  to  enable 
the  council  to  introduce,  read,  and  pass  ordi- 
nances at  such  special  meeting. — ^Richardson  r. 
City  of  Omaha  (Neb.)  172. 

I  2.    Comtracts  in  cenarsL 

Determinatton  of  city,  as  disclosed  by  record 
of  board  of  public  works,  not  to  accept  an 
apparatus,  sold  to  it  on  trial,  as  unsatisfactory, 
held  conclusive,  and  not  subject  to  judicial  re- 
view.—Gteaham  T.  City  <a  Grand  Rapids  (Mich.) 
983. 

1  9L  PnbUe  luprovamomta. 

City  and  township  may  jointly  improve  a 
street,  half  of  which  is  in  the  city  and  the  other 
half  in  the  township.  —  Backman  t.  OitT  of 

Oskatoosa  (Iowa)  347. 

A  mere  trespasser  on  land  dedicated  as  a 
street  cannot  complain  of  the  action  of  the  city 
in  improving  the  street,  on  the  ground  that  a 
part  thereof  is  not  within  the  city  limits. — 
Backman  v.  City  of  Oskaloosa  (Iowa)  347. 

An  assessment  of  separate  tracts  of  laud 
as  one  parcel  for  a  street  improvement  held 
not  error,  thougli  the  p^sou  assessed  held 
different  estates  therein. — Parsons  t.  (^ty  of 
Grand  Rapids  (Mich.)  780. 

The  action  of  a  city  council  !n  requiring 

a  storm  sewer  as  part  of  a  street  improve- 
ment held  not  reviewable  in  a  suit  to  set 
aside  an  assessment  for  such  improvement. — 
Parsons  v.  City  of  Grind  Rapids  (Mich.)  730. 

Under  the  Grand  Rapids  city  charter,  the 
only  notice  to  property  owners  sought  to  be 
assessed  for  street  improvements  required  is 
that  required  to  be  given  after  the  assess- 
ments are  reported. — Parsons  t.  City  of  Grand 
Rapids  (Mich.)  730. 

An  assessment  for  a  municipal  improvement 
is  not  void  because  the  contract  was  let  and 

executed,  the  bond  approved,  and  the  work 
completed  before  opportunity  was  given  laud- 
owners  to  be  heard. — Parsons  v.  Ci^  of  Grand 
Rapids  (Mich.)  730. 

In  an  action  to  recover  amount  of  special  as- 
sessment for  a  sidewalk  to  be  built  in  front 
of  a  lot  now  owned  by  plaintiff,  which  was 
paid  by  his  grantor  and  repaid  to  him  on  cancel- 
ing the  proceedings,  no  liability  arose  against 
the  city  in  favor  of  the  vendee. — Smith  v.  City 
of  Minneapolis  (Minn.)  227. 

Where  an  application  for  jn^ment  was  denied 
in  proceeding  for  a  local  improvement,  and  the 
board  of  public  works  make  a  reassessment,  the 
first  step  required  was  to  give  notice  under  City 
Charter,  tit.  Ill,  §  25,  of  a  meeting  to  determine 
the  new  assessment  district  and  to  adjust  the 
assessment. — State  v.  District  Court  of  Ramsey 
County  (Minn.)  553. 

AViiere  the  board  of  public  works  of  St.  Paul 
made  a  reassessment,  the  giving  of  separate  no- 
tices for  two  separate  meetings  to  determine  at 
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one  meetfng  the  Dew  UKBsment  district  and 
at  the  other  the  assessment  on  the  property  was 
a  nibetaotial  compliance  with  the  city  charter. 
— Stat»  T.  Diitrict  Court  of  Kunaey  County 
(Minn.)  6S8. 

Under  St  Paul  City  COiarter,  tit  111,  |  57, 
in  making  a  reasseasment  for  a  local  Improve- 
ment,  the  board  of  public  works  can  establish 
an  eDtirdy  new  district  and  include  therein  all 
I»rop^^  benefited  by  the  improvement. — Stete 
V.  District  Court  <a  Ramsey  Gonnty  (Hlnn.) 
668. 

Assessment  tor  local  Improvement  held  voii, 
as  based  on  an  arbitrary  rule  of  assessment,  and 
not  the  reasonable  Jodgment  of  the  board. — 
State  T.  District  Conrt  of  Bamsey  Connty 
(Hl&n.)  653. 

Where  an  application  for  Judgment  toe  a  lo- 
cal improvement  was  deniea,  and  a  reassess- 
ment made,  the  projierty  owners,  having  paid 
the  original  assessment,  could  object  to  void 
reassessment  proceedings.  —  State  v.  District 
Court  oi  Ramsey  County  (Minn.)  653. 

Contract  of  city  for  municipal  improvement 
entered  into  with  the  best  bidder,  containing 
substantial  provisions  beneficial  to  him  not 
included  in  the  spedflcations,  A«I<t  void. — ^Pat- 
terson V.  Barber  Asphalt  F«t.  Co.  (Mlim.) 
566u 

Under  provisiou  of  ft  dty  <diarter  authorlc- 
ing  the  eoUectton  of  a  pmentage  to  cover  ex- 
penses of  surveys,  plans,  specifications,  and 
superintendence,  actual  expenses  were  includ- 
ed in  the  local  assessment.  Held,  that  the  aa- 
ncwment  was  not  tiiereby  rendiavd  UlegaL — 
Bums  T.  01^  of  Dnludi  (Minn.)  714. 

The  failure  of  a  city  to  require  a  bond  from  a 
paving  contractor  under  an  agreement  void  l>e- 
caase  in  excess  of  the  authorised  limit  of  munic- 
ipal -indebtedness  does  not  render  the  city  liable, 
under  Laws  1901,  p.  6S5,  c.  821,  because  of 
that  neglect,  to  a  subcontracts ;  Laws  1908, 
p.  609,  c  382,  §  9,  validating  such  contracts, 
not  impMing  liability  on  the^art  of  the  city  to 
such  subamtractor. — ^Kettle  RiveT  Quarries  Co. 
V.  City  ot  Bast  Grand  Forks  (MinnJ  1077. 

A  resolution  of  a  city  council,  directing  that 
certain  sidewalks  shall  be  constructed  of  stone 
or  artificial  stone,  held  not  a  delegation  of  au- 
thority to  determine  of  what  material  they  shall 
be  constructed. — Bichardson  v.  City  of  Omaha 
(Neb.)  172. 

I  4.    PoUcw  power  and  v«KBl*tioits. 

*A  dty  held  to  possess  no  authority  to  exact 
a  license  fee  from  a  telephone  company  operat- 
inglines  as  authorized  by  Bev.  St  1898, 1 1778L 
—Wisconsin  Telephone  tJo.  T.  CMty  at  AQlwaii- 
kee  (Wis.)  1009. 

*An  ordinance  Imposing  a  Ucense  tax  on 
telephone  companies  operatinc  lines  on  the  dty 

streets  as  authorised  by  Bev.  St  1898,  §  1778, 
held  a  revenue  measure  and  void. — Wisconsin 
Telephone  Co.  v.  City  of  Milwaukee  (Wis.)  1009. 

{  6.    ITae  and  xeffolatioa  of  p«bUe  pl»> 
ees,  property.  »md  works. 

A  prosecution  will  not  lie  for  obstructing 
a  pnUic  street  not  actually  used  by  the  pul>- 
lie— People  T.  WolTorine  Mfg.  Co.  (Mich.) 
726. 

S  6.  Torts — Aets  or  omisstons  of  ofieera 
or  agents. 

*Ci^  held  not  liable  for  trespass  of  officer 
in  appropriating  a  private  house  as  a  pest- 
house. — Bodewig  T.  City  of  Port  Huron  (Mich.) 
769. 

City  which  uses  private  house  for  a  hospital 
must  pay  a  reasonable  sum  for  such  use. — 
Bodewig  T.  Gi^  of  Port  Huron  (Mich.)  769. 


I  7.  — •  Defeets    or    obstraetloss  Im 
■treats  and  otker  p«bU«  ways. 

Th*  construction  of  an  approadi  from  a  street 
to  a  sidewalk  at  a  slope  of  one  foot  in  oeren  is 
not  negligence  per  se. — Lush  v.  iDCorpwated 
Town  of  ParkerM>urg  (Iowa)  336. 

That  plaintlfl  slipped  on  an  approach  from  a 
street  to  a  sidewalk  held  insufficient  to  warrsnt 
the  jury  in  finding  that  the  approach  waa  netf  i- 
gently  constructed. — ^Losh  t.  Znoorpwated  Town 
of  Parkersburg  (Iowa)  336. 

Allegation  of  n^ligenoe  In  oonstmctfaig  an 
approach  from  a  street  to  a  sidewalk  keJd  not  to 
require  the  submission  of  the  question  of  negli- 
gence to  the  Jury. — Lush  v.  Incorporated  Town 
of  Parkersburg  (Iowa)  338. 

*'nie  fact  that  a  pedestrian  has  knowledf:* 
that  a  sidewalk  over  whidi  he  aasumcfl  to  pa« 
is  defective  held  not  to  make  him  negligent  in 
law  in  passing  ova  the  sane. — ^Arnold  t.  City 
of  Waterloo  (Iowa)  442. 

'Whether  a  pedestrian  was  n^ligent  In  walk- 
ing over  an  obviously  icy  sidewalk  held,  undH 
the  evidence,  a  question  for  the  jury. — Arnold 
V.  City  of  Waterloo  (Iowa)  442. 

In  an  actiou  against  a  dty  for  injuries  to  a 
traveler  through  a  defective  street,  the  qnee- 
tions  of  tlie  city's  negligence  and  the  traveler'a 
contributory  negligence  held  for  the  jory.— 
Warn  v.  Oty  of  Flint  (UldL)  S7. 

In  an  action  by  an  adminiatratrix  against  ■ 
dty,  evidence  of  the  lettraa  ct  adnraitetratioB 
and  of  her  presentation  to  the  dty  oonncil  of 
her  claim  hOd  admiasible^Wan  t.  Ci^  of 
Flint  (Mkh.)  87. 

*Evid«ice  as  to  defects  In  cotain  ridewalk 
held  prt^erly  permitted  to  go  to  the  Jury  on  the 
issue  of  constructive  notice  to  the  city  of  the 
defect  eauainar  Injury  to  plaintUId — Nesdc  v. 
City  of  FUutlMieh.)  40& 

*Notle«  of  pmonal  Injoriea  given  to  a  dty 
held  snffldent.— Neatle  t.  City  of  Flint  CMIch.) 

406. 

In  an  action  to  recover  damages  sustained  by 
breaking  through  a  defective  sidewalk,  eridence 
held  to  sustain  the  verdict  as  to  the  place  of  the 
injury  and  the  notice  of  the  defect  to  the  de- 
fendant—lUtMdidorf  T.  City  of  8t  Paul  (Minn.) 
129. 

Laws  1897,  p.  459,  c.  248.  requiring  notice  to 
dty  of  claims  tor  injuries  received  from  def^'ta 
in  its  streets  or  Its  public  works  before  action, 
does  not  spply  where  an  employ^  is  iojun^ 
from  negligence  of  a  dty. — ^Kelly  v.  City  of 
Faribault  (Minn.)  281. 

Whetiier  it  was  negligent  tor  a  dtr  to  main- 
tain a  defecttre  crossing  held  toe  m  inry. — 
Sumner  t.  City  of  Norttifleld  (Minn.)  OM. 

*The  reasonable  care  dtiee  are  bound  to 
exercise  In  the  inspection  and  maintenance 
of  sidewalks  relatea  to  tbdr  form  as  affect- 
ing the  peril  to  whidi  It  oposes  its  pedes- 
trian8.-r8unmer  t.  City  of  Nortbfidd  (Minn.) 
686. 

In  an  action  against  electric  light  company 
fco-  UM^llgence.  court  properly  directed  a  verdict 
for  defendants. — Powell  v.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  (Neb.)  162. 

In  an  action  against  a  dty  for  personal  in- 
juries, the  burden  is  not  mi  plaintilf  to  affirma- 
tively show  freedom  from  contributory  negli- 
gence.— City  of  Lexington  t.  FIdiarty  (Meb.) 

i(m. 

Notice  to  a  dty  of  defect  In  a  sidewalk 
which  caused  an  injuiy  to  a  pedestrian  Arid 
sufficient— Pecor  t.  City  of  Oconto  (Wis.)  8& 
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It  is  not  negligence  in  law  tor  a  pedestrian, 
passing  along  a  sidewalk  composed  of  three 
longitudinal  planks,  to  step  onto  either  of  the 
outside  onea^FeooT  t.  Cftjr  of  Oconto  (Wia.) 
88. 

Facts  &eld  not  to  slunr  a  pedestrian  guilty 
of  contributory  negUgwice. — Fecor  t.  Oity  of 
Oconto  (Wis.)  8& 

I  8*  Def  «ots    or    obstemvtlMu  in 
Mw«n,  dndms,  and  water  eoaraes. 

*A  dty,  having  dnly  adopted  a  plan  for  a 
sewage  system,  held  not  liable  for  injuries 
cansed  to  private  property  not  involving  an  un- 
constitational  taking  thereof  by  defects  In  such 
plan.— Hart  v.  City  of  Neillflville  (Wis.)  699. 

*On  due  adoption  of  a  sewage  plan  by  a  city, 
it  ia  not  liable  for  injoriea  Uiereby  cansed  to 
priTate  pnverty.— Hart  t.  Gity  oC  NeiUsrille 

(Wie.)  e». 

*Where  a  city  constructs  a  sewage  system 
not  according  to  any  plan,  the  rale  exempting 
it  from  injuries  caused  thereby  to  private  prop- 
erty does  not  apply. — Hart  v.  City  of  Neilu- 

ville  (Wis.)  699. 

*Where  a  city  learns  of  defects  in  its  plan  of 
an  executed  sewags  system  and  fails  to  repair, 
it  Is  reevMMible  for  reanlting  damagea. — ^Hart 
T.  City  of  N^lsvUle  (Wis.)  699. 

*Wbere,  bf  defects  in  the  plan  for  sewage, 
which  contemplates  that  private  property  will 
be  connected  therewith,  such  property  Is  in- 
jured by  an  overflow,  the  city  u  liable.^ — ^Hart 
T.  City  of  NeillsvUle  (Wis.)  m. 

Where,  as  a  matter  of  ri^t.  a  inrivate  drain 
connects  private  property  with  a  main  aewer, 
and  damages  result  by  accamulated  sewage, 
that  without  such  drain  no  such  result  would 
have  happened  will  not  save  the  city  from 
linbility.--Hart  t.  CSty  of  NeUlsriUe  (Wis.) 
690. 

I  9.    Flsoal  manacemeat,  pnbllo  debt, 
seevrlties,  aad  taxation. 

*Onst.  art.  11,  8  3.  prescribing  the  limit  of 
municipal  indebtedness,  cannot  be  extended  be- 
yond toe  fair  intendment  of  the  language  em- 
ployed.—N.  W.  Halsey  ft  Go.  T.  Gity  ^  Belle 
Plaine  (Iowa)  494. 

*Llmit  of  municipal  indebtedness  preserlbed 
by  Const  art.  11,  8  3.  is  to  be  compnted  on 

basis  of  actual  value  of  property  ana  not  on 
the  taxable  value  prescribed  oy  CTode,  S  130S. 
See  Acts  28th  Gen.  A.'^sem.  p.  23,  c.  41,  |  2, 
as  amended  by  Acts  30th  Gen.  Aasem.  p.  37, 
c.  43.— N.  W,  Halsey  ft  Co.  V.  City  of  Belle 
Plaine  (Iowa)  494. 

Under  Comp.  Laws,  8  2872,  issuance  of  war- 
rant by  village  held  not  a  borrowing  of  money, 
and  the  village  held  not  estopped  from  refn^ng 
iwyment  of  a  warrant  issued  in  payment  tor 
an  incomplete  street  improvement — ^Fleld  t. 
Tillage  of  Highland  Park  (Mich.)  893. 

•Village  warrauts  are  not  negotiable  instra- 
ments  in  such  a  sense  that  defense  avaiiable 
against  the  original  payee  are  cut  off  by  trans- 
fer to  a  bona  fide  holder. — Field  v.  Village  of 
Highland  Park  (Mich.)  393. 

Whether  plaintifTs  denial  of  receiving  a  letter 
as  to  certain  bonds  sued  on  overcame  the  pre- 
sumption arising  from  the  mailing  of  the 
letter  held  for  the  jury.— Schmid  T.  Village 
of  Frankfort  (Mich.)  668. 

On  an  issue  as  to  whether  plaintiff  was  a 
bona  flde  purchaser  of  certain  town  bonds, 
erideace  of  a  letter  written  by  a  former  owner 
of  the  bonds  to  plaintiff  before  the  pnrcbase 
held  admisfllble.— Schmid  t.  Village  of  Frank- 
fort (Mich.)  66& 


*In  an  action  on  certain  invalid  town  bonds, 
evidence  held  to  regaire  submission  of  the 
question  whether  -pl^ntifl  was  a  bona  fide 
porchaser. — Schmid  r.  Village  of  Frankfort 

&iich.)  ees. 

*Itt  an  action  on  certain  town  bonds  admit- 
ted to  be  invalid,  the  burden  was  on  plaintiff 
to  show  that  he  was  a  bona  flde  purchaser. — 
Schmid  V.  Village  of  Frankfort  (Mich.)  668. 

In  an  action  on  certain  town  bonds,  the 
town  held  estopped  to  deny  plaintiflTs  title 
thereto. — SGhmid  t.  Village  of  Frankfort 
(Mich.)  668. 

Undw  the  statute  conferring  authority  on  a 
village  treasnrer  to  bring  suit  to  collect  taxes, 
he  cannot  be  required  to  prove  his  authority  to 
represent  plaintiff  village,  aa  required  by  Comp. 
Laws  1897,  I  762.--ViIl8ge  oC  Wayne  v. 
Goldsmith  (Mich.)  689. 

Under  Comp.  Laws  1897.  H  2868,  2871.  a 
village  treasurer  does  not  need  to  be  authorized 
by  Vae  county  treasurer  to  bring  a  suit  to  col- 
lect dellnqnent  tazea.— Village  of  Wayne  t. 
Goldsmith  (Mich.)  689. 

'Statement  of  what  facta  known  to  officers 
of  a  bank  will  require  inquit?  by  It  on  purchas- 
ing municipal  bonds,  as  to  what  th^  were  given 
for. — Thompson  t.  Village  of  Mecosta  (Mich.) 
694. 

Evidence  Aeld  Inadmissible  to  show  a  bank 
was  not  a  bona  flde  purchaser  ot  municipal 
bonds.— Thompson  t.  Vulage  of  Mecosta  (Mich.) 
694. 

Testimony  held  prima  fade  evidence  ttiat  a 
bank  was  ^e  bona  flde  purchase  of  municipsl 
bonds. — Thompson  v.  Village  of  Mecosta 
(Mich.)  694. 

Taxpayers  of  a  city  Jteld  entitled  to  an  ac- 
tion against  the  city  and  one  with  whom  it 
has  entered  into  a  contract  for  a  public  im- 
provement, which  contract  is  void. — ^Patter- 
son T.  Barber  JkJphalt  Fav.  Go.  (Minn.)  B66. 

MUSEUMS. 

License  to  exhlUt  see  "Theaters  and  Shows," 

MUTUAL  BENEFIT  INSURANCE. 

See  "InsnranGek'*  S  10.  * 

NAMES. 

Effect  of  discrepancy  in  name  of  property  owner 
in  certliScate  of  tax  dellquency.  eee  "Taxa- 
tlra,"  S6. 

Of  corporations,  sea  "G(»poradons,'*  |  2. 

Under  Code,  I  401S,  a  record  showing  tlw 
conviction  of  "William  8.  Barker"  heU  prima 
facie  sufficient  to  show  that  a  witness  named 
"AViiliam  Barker"  had  been  convicted  of  crime. 
— SUte  V.  Loaer  (Iowa)  837. 

'Records  which  show  that  "Cheffey"  Is  the 
holder  of  the  l^ai  title  to  land  do  not  give 
notice  of  judgments  against  him  nnder  the 
name  of  "^effey."— Boyd  t.  Boyd  (Iowa)  798. 

Evidence  of  identity  of  name  of  a  person  con- 
victed of  violating  a  city  ordinance  with  that 
of  defendant  held  sufficient  to  establish  prima 
facie  identity  of  person,  authorizing  the  recep- 
tion of  a  copy  of  the  record  of  such  conviction 
in  evidence  as  affecting  defendant's  eredibilityt 
nnder  Uer.  St  18^  |  4078.— Colbert  t.  State 
(Wis.)  61. 

NAVIGABLE  WATERS. 

See  '^Waters  and  Watet  Oonrsea." 


*  Mat  awMtatad.  See  trOahmM, 
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Bemedy  of  private  person  .for  maintoiaiKe  of 
nuisance  in,  see  "Naisance,"  |  1. 

S  1.   Rlclits  of  pnblio. 

*A  bridge  held  a  public  nuisance,  from  which 
plaintifb  suffered  an  injury  not  common  to  the 
public  at  large,  entitling  them  to  maintain  an 
action. — Viebahn  v.  Board  of  Com'rs  of  Crow 
Wing  Connty  (Minn.)  1080. 

A  countr,  not  haTiog  repudiated  the  nltra 
vires  acts  of  its  commissioners  in  erecting  a 
nuisance,  held  liable  for  damages. — Viebahn  v. 
Board  of  Gom'n  of  Grow  Wing  Conoty  (Minn.) 
1080.  V,  ^  , 

I  S.   mparian  ud  UttOMl  rlKkU. 

*The  title  to  the  bed  of  a  navigable  river  in 

Nebraska  is  in  the  state,  and  the  rights  of  a 
riparian  propriety  on  such  stream  are  bounded 
bv  the  banks  of  the  river.— Kinkead  v.  Turgeon 
(Neb.)  1061. 

NAVIGATION. 

See  "Navigable  Waters,"  |  1. 

NEGLIGENCE. 

Amendment  of   pleading   in   action  for,  see 

"Pleading."  $  5. 
Evidence  of  simtliar  facts  and  transactions  in 
actions  for  injuries  caused  by,  see  "Evidence," 
IS. 

Instructions  in  general  m  action  for,  see  "Trial,  * 
I  5. 

Measure  of  damages,  see  "Damages,"  §  3. 

Of  assignee  of  mortgage  as  to  whereabouts 
thereof,  see  "Mortgages."  §  4. 

Order  of  proof,  see  "Trial,"  |  2. 

Sufficiency  of  objection  as  to  admissicoi  of  evi- 
dence, in  action  for,  see  "Trial,"  i  2. 

By  particular  eUuseg  of  parHet. 

See  "Carriersi*'  H  1,  2;  "Municipal  Corpora- 
tions," §i  (i-8. 
Employers,  see  "Master  and  Servant,"  M  3-10. 
Railroad  companies,  see  "Railroads."  §|  3-7. 

Condition  oriLse  of  pcertlcularapecteacf  property, 
works,  or  macMnery. 

See    "Electricity";      "Explosives";  "Party 
'   WalU";  "Railroads,"  H  3-7;  "Street  BaiT 
roads,"  I  1. 

Demised  premises,  see  "Landlord  and  Tenant," 
13. 

Contrlimtary  negligence. 

Of  parent  as  bar  of  action  for  loss  of  services 
of  child,  see  "Parent  and  Child." 

Of  passenger,  see  "Carriers,"  §  2. 

Of  persons  injured  by  defect  in  street,  see  "Mu- 
nicipal Corporations,"  S  7. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,^'  S§  3-7. 

Of  person  Injured  in  street  car  collision,  see 
"Street  Railroads,"  §  1. 

Of  servant,  see  "Master  and  Servant,"  §S  7-0. 

Presentation  in  lower  court  of  questions  for  re- 
view, see  "Appeal  and  Error,"  g  4. 

Submission  of  Interrogatories  to  jury  In  ac- 
tion for  injnriea,  see  "Trial,"  {  0. 

-f  1.  Contrllivtory  aaRllBsiuia. 

*In  an  action  for  Injuries  to  a  child  by  de- 
fect in  sidewalk,  negligence,  if  any,  of  his 
father,  could  not  be  imputed  to  the  child. — 
Boebm  v.  City  of  Detroit  (Mich.)  626. 

In  an  action  for  iniuriee  from  falling  through 
a  hatchway  \p.  defendant's  building,  held,  under 
the  facts,  that  plaintiff  was  not  entitled  to  r«- 
cover. — Hutchinson  t*  develand-CUffs  Iron  Go. 
<MichO  608. 


*The  negligence  of  a  parent  will  not  bar  tz 
action  by  an  infant  child  for  injuries  receivwl 
by  tlM  nsriigence  of  defendant. — Mattsoo  t 
MinneeoteVN.  W.  B.  Go.  (Minn.)  443. 

*Iu  an  action  by  a  minor  for  injuries  bj  th- 
negligence  of  defendant,  the  contributory 
ligence  of  his  parent  viU  not  be  impaled  r 
him. — Matt8<m  t.  Minnesota  ft  N.  WT  S.  C- 

(Minn.)  443. 

The  negligence  of  a  husband  at  the  time  of  s 
collision  with  a  street  car  cannot  be  impo--: 
to  his  wife,  who  was  riding  with  him.-— Teal  > 
St  Paul  City  By.  Go.  (Minn.)  945. 

§  2.  Aetlons. 

*An  instruction  defining  negligence  keM  ih ' 
objectionable  as  eliminating  acts  of  commis- 
sion.— German  Ina.  Co.  t.  Chicago  &  M.  'ft' 
By.  Co.  (Iowa)  361. 

In  an  action  for  Injuries,  an  Inatnictlon  kA'"' 
not  objectionable  aa  anthorialRg  a  recoreiy. 
though  plaintiff  wasgnilty  irf  slight  nesilicen** 
—Wilder  T.  Great  Western  Cereal  Oo.  <Iow.'. 
434. 

•One  complaining  of  an  injury  receir.-] 
throuf^  the  negligence  of  another  must  sbos 
that  he  waa  m  the  nercise  of  da*  cmrc— 
Calloway  t.  Agar  Packing  Co.  Oowa)  721. 

*The  question  whettier  one  was  in  the  <'Z- 
ercise  of  due  care  at  the  time  of  his  injur}, 
alleged  to  have  beep  negligr^tly  inflicted  by 
another.  Aeld  for  the  jory.— -Gallowaj  t.  Agar 
Packing  Co.  (Iowa)  721. 

In  a  personal  injury  action,  the  qttBatlou  of 
contributory  negligence  AeM  tor  taa  jury.— 
Foster  v.  East  Jordan  Lumber  Co.  (Mich.)  filT. 

In  an  action  against  a  railroad  company 
recover  for  injuries  received  by  a  child  wtil* 
playing  with  a  turntable,  evidence  held  not  r- 
conclusively  show  defendant  free  from  neg*l- 
gence. — Berg  t.  Minneapolis  &  St.  H  R.  Co 
(Minn.)  283. 

The  defease  of  assumption  of  risk  is  not  avai.- 
able  to  defendant,  not  an  employer  of  the  pm  ■' 
injured. — Campbell  v.  Bailway  TVansfer  O- 
(Minn.)  547. 

*Where  the  hanu  oiunplained  of  in  an  action 
for  personal  injuries  is  the  result  of  an  ^nr- 
to  escape  a  soadai  danger,  due  to  the  nee:, 
gence  of  the  Twrson  Bought  to  be  charged,  coa- 
tributory  negligence  held  not  made  oat  a*  - 
matter  of  law. — Dolson  v.  Dunham  (Minn.)  9t>4 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes.** 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial  In  dvll  action^  see  *^e« 

Trial,"  S  2. 

Ground  for  new  trial  In  criminal  proseention^ 
ae«  "Criminal  Law,"  |  15. 

NEWSPAPERS. 

Selection  of  official  newspaper  br  oosBb,  we 

"Gonnaea,"  |  1. 

NEW  TRIAL. 

Denial  of  right  to  amend  pleading  aa  gnesA 

for  new  trial,  see  "Pleading,"  S  5. 
Discretion  of  trial  court  in  grantlt^,  see  "Ai- 

peal  and  Error,"  5  16. 
Effect  of  presence  of  counsel  na  view  of  pmiii<^ 

by  jury,  see  "Trial."  |  1. 
In  criminal  proeecntlansk  we  "Orimlnal  Imw,' 

J  IS. 
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Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error."  S  4. 
Opening  or  vacating  judgment,  see  "Judgment," 

i  4. 

Review  on  appeal  of  rulings  on  application  for 
new  trial,  see  "^peal  and  Brror,**  1 17. 

I   1.   Natnn  mnd  aaop*  of  raiuedT. 

Whether  a  new  trial  on  the  ground  of  ex- 
cessive damages  should  be  granted,  or  whether 
the  verdict  should  be  reduced  where  excessive, 
is  in  the  discretion  of  the  trial  court. — Mohr 
V.  Williams  (Minn.)  12. 

Whether  a  new  trial  Rhonld  be  granted  for 
misconduct  of  the  attorney  in  his  remarks  to 
the  Jtiry  rests  in  the  diRcretion  of  the  trial 
court.— .Tnng  t.  Theo.  Uamm  Brewing  Co. 
<Minn.)  233. 

I  2.  Gronnda. 

A  new  trial  for  newly  discovered  evidence  held 
properly  denied. — State  v.  Stanley  (Iowa)  284. 

•Bvidence  which  in  mostly  cumulative  and  not 
clearly  appearing  to  be  newly  discovered  is  no 
KTound  for  a  new  trial. — CummlngB  v.  Baker 
<Mich.)  079. 

Where,  In  an  action,  plaintiff's  counsel  in  his 
argument  Indulged  in  language  tending  to  prej- 
udice the  defendant  before  the  jury,  held,  there 
■WHS  no  abuse  of  *  discretion  in  granting  a  new 
trial.  —  .Tung  t.  Theo.  Hamm  Brewing  Co. 
<Minn.)  233. 

♦Where  the  evidence  in  support  of  a  verdict 
is  contradictory,  a  new  trial  may  be  granted 
for  newly  discovered  evidence,  tliough  cumula- 
tive or  impeaching, — Hanson  v.  Bailey  (Minn.) 
009. 

S  3.  Prooeedlnss  to  prooitve  haw  trial. 

The  trial  court  can  permit  an  amendment  to 
a  motion  for  a  new  trial  after  decision  by  in- 
serting therein  an  additional  ground  of  motion. 
— Jung  V.  Theo.  Hamm  Brewing  Co.  (Minn.) 
233. 

♦Affidavits  in  support  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence, 
which  fail  to  state  the  facts  constituting  dili- 
gence, are  insufficient.— Jessen  v.  Wilbite  (Neb.) 
1061 

S  4.    Btatntory  new  trial  as  of  rifclit. 

*Gen.  St.  1804,  S  ^845,  giving  a  second  trial 
as  a  matter  of  right  in  actions  for  the  recov- 
ery of  real  property,  does  not  apply  to  all 
actions  in  which  the  title  to  real  estate  may 
coine  in  question  and  be  determined. — Phil- 
lips   V.  Mo  (Minn.)  G81. 

*To  determine  the  right  to  n  second  trial 
under  the  statute  the  court  will  look  to  the 
substance  of  the  caase  of  action  determined, 
and  not  merely  to  the  form  or  manner  in  which 
ft  is  presented. —  Phillips  v.  Mo  (Minn.)  081. 

♦Where,  In  an  action  to  have  a  deed  declared 
a  mortgage,  possession  of  the  real  estate  is  not 
sought  by  either  party,  Gen.  St.  1894,  g  5845. 
giving  a  second  trial  as  a  matter  of  right  in 
actions  for  the  recovery  of  real  property, 
does  not  apply. — Phillips  v.  Mo  (Minn.)  681. 

♦Gen.  St.  1894,  g  5845.  providing  that  any 
person  against  whom  a  judgment  is  recovered 
in  an  action  to  recover  real  property  may, 
within  Biz  months,  demand  another  trial,  doe^ 
not  apply  to  actions  to  determine  advene 
claims  to  real  estate. — Heing  v.  Board  of 
Com'ra  of  Renville  County  (Minn.)  903. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit.'' 


NOTES. 

PrmnlBsory  notea,  see  "Bills  and  Notea." 

NOTICE. 

Of  partieular  facta,  acts,  or  proceedings. 

See  "Attachment,"  §  4;  "Elections,"  S  1;  "Gar- 
nishment," §  3;  "Lis  Pendpna." 

Action  or  process,  see  "Process,"  9  1. 

Appeal,  see  "Appeal  and  Krror,"  {  6. 

Application  for  judgment  in  county  seat  removal 
contest,  see  "Counties,"  §  1. 

Appointment  of  administrator,  see  "Ezecntora 
and  Administrators,"  §  ]. 

Argument  on  appeal,  see  "Appeal  and  Error," 
§  11. 

Asseftfrment  for  street  improvements,  see  "Mu- 
nicipal Corporations,"  S  3. 

Defects  in  sidewalk,  see  "Municipal  Corpora- 
tions," 8  7. 

Drainage  proceedings,  see  "Drains,"  f  1. 

Injuries  caused  by  defect  in  street,  see  "Munici- 
pal Corporations,"  §  7. 

Lose  insured  against,  see  "Insurance,"  8  7. 

Matters  affecting  title  to  land  sold,  see  "Vendor 
and  Purchaser,"  §  5. 

Meeting  of  board  of  public  works  to  determine 
assessment  for  street  improvemmts,  see  "Mu- 
nicipal Corporations,"  §  3. 

Ownership  of  property  levied  on  by  execution, 
see  "Execution,"  §  3. 

Party  wall  agreement,  see  "Party  Wails." 

Personal  injuries  to  child,  see  "Parent  and 
Child." 

Rejection  of  risk  by  insurance  company,  nee 

"Insurance,"  §  2. 
Satisfaction  of  mortf^ge.  see  "Mortgages,"  8  2. 
To  quit  demised  premises,  see  "Landlord  and 

Tenant,"  §  2. 
To  redeem  from  tax  aales,  see  "Taxation,"  8  8. 

To  particular  dosses  of  parties. 

See  "Oorporations,"  8  2;  "Landlord  and  Ten- 
ant," 8  2;  "Municipal  Corporations,"  8  7. 
Bank,  see  "Banks  and  Banking,"  f  3. 
Execution  purchaser,  see  "Execution,"  8  3. 
Patentees,  see  "Patents,"  8  1. 
Purchaser  of  realty,  see  "Vendor  and  Purchas- 
er," 9  5. 

Receiver  in  action  to  redeem  from  tax  sale,  see 
"Taxation,"  I  8. 

♦Under  Rev.  Code  Civ.  Proc.  8  554,  authorising 
service  of  notices  by  mail,  such  service  was 
complete  on  the  deposit  of  the  paper  in  the 
post  office,  properly  directed  and  stamped. — 
Griffin  v.  Board  of  Com'rs  of  Walworth  County 
(S.  D.)  1117. 

NUISANCE. 

Bridge  as  obstruction  of  navigable  stream,  see 
"IS^vigable  Waters,"  §  1. 

Criminal  prosecution  for  maintaining  liquor 
nuisance,  see  "Intoxicating  Liquors,"  8  4. 

Violation  of  liquor  laws,  Bee  "Intoxicating  Liq- 
uors," 8  E>- 

8  1.   Pulilio  nulsanoes. 

*A  private  action  may  be  maintained  to  re- 
dress injuries  caused  by  a-public  nuisance  only 
where  the  complaining  party  has  suffered  some 
special  damage. — VIebahn  v.  Board  of  Com'rs 
of  Crow  Wing  County  (Minn.)  1089. 

A  common  nuisance  in  a  public  highway  or 
navigable  stream  which  prevents  the  continuance 
of  a  lawful  business,  existing  before  the  crea- 
tion of  the  nuisance,  may  t^e  proceeded  against 
by  private  action. — Viebahn  v.  Board  of  (jom'rs 
of  Crow  Wing  County  (Minn.)  1089. 


•  Point  umotAtod.  Bse  sjrllabttB. 
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OBJECTIONS. 

Necearity  for  porpoM  of  iotIsw,  we  "Orlminal 

OBSTRUCTING  JUSTICE. 

*lDfonnatIon  in  the  language  of  Oomp.  Laws 
1897,  I  11,327,  charging  the  resistance  of  on 
officer,  held  insufflcieut  in  failing  to  state  that 
the  oIHcer  waa  engaged  in  lawful  effort  to  keep 
the  peace.— People  v.  Hubbard  (Mich.)  386. 

OBSTRUCTIONS. 

In  streets,  see  "MuBicipal  Corporationa,"  S  6. 
Of  access  to  lot  by  embankment  constructed  In 

exercise  of  power  of  eminent  domain,  aee 

"Eminent  Domain,"  }  2. 
Of  highways,  see  "Highwaya,"  |  3. 
Of  process,  see  "Obstructing  Justice." 
Of  water  course,  see  "Waters    and  Water 

Coureea.  i  2. 

OCCUPATION. 

Of  real  property,  see  "Use  and  Occupation.** 

OFFER. 

Proposals  for  contract,  see  "Contracts,"  {  1. 

OFFICERS. 

Act  providing  for  preference  of  soldiers  and 
sailors  in  civil  service  as  class  legislation,  see 

"Gonatitntional  Law/'  |  6. 
Bribery,  see  "Bribery." 

Gonclnsira  in  pleading  in  action  to  remove 

from  office,  see  "Pleading,"  {  1. 
Embezzlement,  see  "Bmb^zl«nent" 
Extortion,  see  "Extortioo." 
Liabili^  of  street  railroad  for  assault  by  deputy 

sheriff  In  carrying  out  request  of  c<mdactor, 

see  "Master  and  Servant,"  \  11. 
Mandamas,  see  "Mandamus,"  i  2. 
Beplevin  against  officer  selling  goods  under 

execution,  see  "Beplevin,"  |  1. 
Besisting  officer,  see  "Obstrocting  JasUee." 
Beview  of  proceeding  to  recover  books  of  office, 

see  "Certiorari,"  f  L 

Fntleular  dOBSM  QfoiDloers. 

See  "Justices  of  tiia  Peace";  '^erlffs  and  Con- 
stables." 

AssesBors  of  taxes,  aee  "Taxation,"  §  4. 
Bank  offlcera,  see  "Banks  and  Banking,"  |  8. 
Corporate  officers,  see  "Corporations,"  I  6. 
Drainage  commissioners,  see  "Drains,"  |  1. 
Municipal  offlcera,  see  "Monldpal  Corpora- 
tions," S  6. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," 8  1. 


I  1. 


4«Alifli»tloiit 


Appointment^ 
tenure. 

An  officer's  conduct  in  leaving  his  office,  be- 
ing sufficient  to  warrant  a  finding  that  he  in- 
tended to  abandon  the  same,  held  to  constitute 
a  vacancy.  —  Att<»mey  General  T.  Mayburr 
(Mich.)  324. 

*In  a  nroc<>«>ding  to  determine  title  to  an 
office,  evidence  held  to  sustnin  a  finding  that  re- 
lator had  abandoned  hln  office  prior  to  respond- 
ent's appointment  to  fill  the  vacancy. — ^Attorney 
General  v.  Maybury  (Micli.)  324. 

Ordinarily  the  word  or  words  "term"  or  "term 
of  office,"  when  used  in  reference  to  the  tenure 
of  office,  means  a  fixed  period  of  time. — State  v. 
Oaluaha  (Nelh)  197. 


Const  art.  6,  fi  10,  does  not  mean  that  the  le- 
gal term  of  the  office  of  the  officmv  provided  for 
shall  consist  of  the  fixed  periods  tuwefn  men- 
tioned, and  in  addition  the  intermediate  period 
which  an  iacambent  may  hold  after  ^e  expira- 
tion of  his  fixed  term,  and  nntU  a  soeceflsw 
shaU  b*  qnalifled.— State  t.  Galoaha  (Neb.i 
197. 

The  power  of  appointment  to  an  doctiTe 
office  is  exhausted  when  wice  ezocised,  uid 
any  snbspquait  appointment  nntn  the  incmn- 
bent  has  been  removed  <x  the  office  has  become 
vacant  is  void.— State  v.  Vincent  (8.  D.)  914. 

I  S.   Title  to  «nd  possession  of  ottee. 

In  proceedings  to  determine  respondent's  title 
to  an  office,  evidence  of  void  proceedings  looking 
to  relator's  removal  from  the  office  hefore  be 
left  the  state  held  admissible  on  the  Issne  ot  his 
Intention  to  abandm  tiie  office  wboi  he  abscond- 
ed.—Attorn^  General  t.  Mi^trary  (Hkh.)  S24. 

OPENING. 

Jndgmuit,  see  "Judgment"  fi  4. 

OPINION  EVIDENCL 

In  civil  actions,  see  "Evidence,"  I  10. 
In  criminal  psoaecntiotts,  see  ."Crauinal  Iaw," 
H  8i  4" 

OPINIONS. 

Of  courts,  aee  'Otorto,'*  I  1. 

OPTIONS. 

For  purchase  or  sale  of  realty,  see  "Vendor  and 
•  Purchaser,"  |  5. 

To  renew  lease,  see  "Landlord  and  Traaat." 
I  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  |  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Brror." 

ORDINANCES. 

Municipsl   ordinances,   see   "Hnniclpal  Cor- 
porations." II  1.  8,  4. 
BegnlatiOD  of  taOroada^  aee  "BaUroadib"  i  6L 

PARENT  AND  CHILD. 

See  "Bastards":  "Guardian  and  Ward." 
Conspiracy  to  deprive  parent  of  custody  of 

child,  see  "Oonspiracy,^'  §  1. 
Contributory  negligence  of  parent  as  imputed 

negligence  of  duld,  see  "JSe^igeoCb**  %  1. 
Custody  of  children  on  divorce,  see  "Divorce^" 

i  5. 

Damages  recoverable  by  parent  fbr  Injuries 

to  child,  see  "Damages,"  f  3. 
Establishinent  of  trust  in  conveyance  by  par- 
ent see  "Trusts,"  §  1. 
Liability  of  carrier  to  parent  for  loss  of  article* 

for  infant's  use,  see  "Carriers,"  |  2. 
Liability  of  master  to  parent  for  wrongfol 

death  of  infant  employ^,  see  "Master  and 

Servant,"  f  8. 
Bight  of  foster  parent  to  compd  admission  of 

child  to  school,  see  "3chooIs  and  School 

Districts,"  I  1. 
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Under  Code,  f  S182.  a  father  Md  entitled  to 
the  custodr  of  nla  infant  chUd. — ^Vau  Anken  t. 

Wieman  (Iowa)  464. 

*In  an  action  for  losp  of  certain  horaea,  evi- 
dence held  to  reQoIre  subtnisaion  to  the  jxirj 
of  the  qnefltion  whether  plaintiffs  minor  aon, 
who  owned  certain  of  the  horses,  had  been 
unancipated. — Briator  t.  Chicago  &  M.  W.  By. 
Oo.  (Iowa)  487. 

*A  father's  emancipation  of  hia  aon  before 
majority  may  be  in  writing,  by  parol,  or  may 
be  proved  by  circomatantiaT  evidence  or  implied 
from  conduct — ^Briator  t.  Chicago  &  N.  >W. 
Ry.  Co.  aowa)  487. 

Facts  Add  anfficient  to  eonatitnte  the  eman- 
cipation of  a  son  by  hia  father. — Jatobs  t.  Ja- 
GODB  (lom)  489. 

*The  negligence  of  a  parent  will  bar  an  ac- 
tion by  him  for  loea  «  aerviccR  of  a  minor 
child. — Mattaon  t.  Minneaota  &  N.  W.  B.  Co. 

(Minn.)  443. 

Rev.  St.  1898,  |  4222,  enbd.  6.  regnlriDg  no- 
tice of  personal  injuries,  held  not  to  apply  to 
an  action  by  a  father  for  loaa  of  services,  etc., 
of  hie  minor  son  from  an  injury  caosed  by  de- 
fendanfa  negligence; — Wyaocki  v.  WiecMisin 
Lakes  Ice  &  Cartage  Co.  (Wis.)  707. 

PAROL  EVIDENCE. 

In  ciTll  utioiu^  aee  ''Bvldeiicek'*  |  ft 

PARTICULARS. 

BtU  ot  ne  "Pleading."  {  6. 

PARTIES. 

Competency  as  witnesses,  see  "Witnesses,**  |  1. 
Death  ground  for  abatement,  see  "Abatement 

and  Revival,"  {  1. 
Right  of  foreign  corpoiatimiB  to  interrene,  see 

'Ml^orporationa,**  f  8. 

Zn  acHont  by  or  again$t  particular  otoeMi  of 
partUt. 

See  "Counties,'*  |  4;  "States,"  1  2. 
Creditor  of  insolrent  bank,  aee  '3anka  and 
Banking,'*  {  2. 

In  portteulor  aeffont  or  proceedings. 

See  "Negligence,"  {  2;  "Replevin,"  S  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  M  3,  6. 

On  cross-petitioD  in  action  on  note  for  price  of 
goods  sold,  see  "Sales,"  §  8. 

On  replevin  bonds,  see  "Replevin,"  S  6. 

To  abate  obstruction  of  highw^,  see  "High- 
ways," i  8. 

To  redeem  from  tax  sale,  see  "Taxaticm,'*  |  8. 

To  porNmiZor  cltusaa  ofoonneyoMee*,  eontraeu, 
or  transnotfona. 

See  "Aaalgnments."  {  3;  "Contracts,"  §  1. 
Persons  affected  by  estoppel,  see  "Estoppel," 
I  1* 

S  1.  Plaintiffs. 

The  courts  will  not  entertain  a  controversy 
as  to  title  or  right  of  possession  of  property, 
except  at  the  instance  of  some  person  having 
or  daimlne  a  right  thereto  denved  from  or 
recognised  oy  the  lawa< — Bonactmi  t.  Unrphy 
(Neb.)  180. 

f  S.   Defaots,    elijeetloms,    and  amead- 
mant. 

A  misjoinder  of  parties  or  causes  of  action 
can  only  be  taken  advantage  of  by  motion,  as 


provided  for  In  Code,  H  3645-S549.— MitcbeU 
V.  McLeod  (Iowa)  349. 

An  objection  that  th^  ia  a  misjoinder  of  par- 
ties plaintiff  cannot  be  raised  by  demnrror.— 
Lancaster  County  v.  State  (Neb.)  187. 

In  action  against  stockholder  of  insolvent  t>ank- 
ing  corporation  to  enforce  stockholder's  indi- 
vidual liability,  question  of  defect  of  parties 
held  not  raised  by  demurrer  to  complaint- 
Union  Nat  Bank  t.  HaUey  (a  D.)  21& 

PARTITION. 

Of  homestead,  see  "Homestead,"  i  2> 

I  1.  AeUons  for  partition. 

Where  partition  proceedings  are  amicable, 
the  court  should  allow  the  attorneys  a  reason- 
able fee,  to  be  paid  by  the  paraea  in  pro- 
portlMk  to  their  IntczestB. — Johnscm  t.  Bmeriek 
^eb.)  169. 

PARTNERSHIP. 

Amendment  of  pleadinga  In  actkna  against, 

see  "Pleading,"^!  5. 
Transfer  of  partnership  mortgage  note  as  a^ 

fecting  title  to  moriicag^  see  "Mortgages," 

ft  4. 

I  1.    The  relation. 

Evidence  on  an  issue  of  partnership  held  to 
Jnsti^  finding  that  the  same  existed.— Mc- 
DonaM  Broa.  t.  Campbell  St  Bergeaon  (Minn.) 
760. 

*A8  between  themselves,  parties  are  partners 
where  they  intended  to  combine  their  property, 
labor,  and  skill  in  an  enterprise  as  principals 
for  the  purpose  of  joint  profits. — McDonald 
Bros.  V.  Campbell  &  Bergeson  (Minn.)  700. 

Evidence  held  to  sustain  a  special  finding 
as  to  the  ertatence  of  a  putnwuip. — McKll^ 
Un  T.  Day  (Neb.)  7B2. 

{  2.  The  firm,  its  Mawi  p«wen»  amd 
property. 

Quitclaim  deed  given  by  one  partner  to  an- 
other held  not  to  make. partnership  lands  cover- 
ed thereby  cease  to  be  partnership  property. — 
Bennett  v.  Hough  (Mich.)  414. 

Evidence  held  to  show  that  certain  lauds  were 
purchased  as  partnership  lands. — ^Bennett  t. 
Hongb  (Mich.)  414. 

i  S.   Blshta  and  UaUUtlea  mm  to  third 
PMTBona. 

*In  a  snit  against  a  firm,  no  recovery  could 
be  had  against  one  partner  on  an  inaividual 
liability.— Ogle  v.  Miller  &  Sachse  (Iowa)  502. 

*The  tide  to  a  note  and  mortgage  owned  by  a 
partnership,  though  executed  in  fav<»  of  one 
of  the  partners,  may  be  transferred  on  the  tai- 
dorsement  of  another  of  the  partners. — MiU« 
V.  Berry  (8.  D.)  Bit 

I  4.    Death  of  partner,  and  rarriviac 
partners. 

Widow  of  partner  held  to  have  no  title  to 
mortgage  executed  in  favor  of  her  decedent,  so 
that  an  instrument  executed  by  her  as  sole  lega- 
tee and  executrix,  purporting  to  assign  aame, 
was  a  nnllity.— Miller  v.  Berry  (S.  D.)  311. 

{  6.   IHaaolntloa,   settleasent,    and  ao- 

countlnc. 

In  an  action  to  recover  for  money  had  and 
received  by  a  partner  after  the  dissolution  of 
the  finn,  evldoice  Acid  insufficient  to  show  that 
on  an  accoantlng  it  was  proper  to  charge  him 
with  certain  stock  and  materialsjbonght  for  the 
benefit  of  the  firm.— Lliee  v.  Bobert  (Hinn.) 

83a 
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PARTY  WALLS, 

Party  wall  agreement  held  not  to  entitle  the 
builder  of  the  wall  to  enjoin  a  lessee  of  the  ad- 
joiniofc  owner  from  paintius  tAgaa  on  the  aame. 
— ^lAppan  T.  Olnns  (Mich.)  26. 

•One  who  consentB  to  the  uncovering  of  a 
portion  of  the  roof  upon  a  biiiltiing  belonging 
to  him,  to  allow  one  of  its  walls,  which  is  :i 
party  wall,  to  be  built  higher,  cannot  recover 
from  his  co-owner  for  damages  from  leakage 
unless  Iie  proves  that  the  injury  resulted  from 
the  neglic<>nce  of  the  defendant. — Biiff  t.  Garvey 
<Neb.)  1143. 

Presence  of  a  party  wall  held  not  construc- 
tive notice  to  the  purchaser  of  one  of  adjoining 
lots,  on  the  line  of  which  it  was  buil^  bo  as  to 
make  him  liable,  on  using  it,  to  half  the  cost, 
under  an  unrecorded  party  wall  contract — 
Scottish-American  Mortg.  Co.  t.  Bnsaell  (S. 
D.)  607. 

A  party  wall  agreement  htld  not  to  convey 
a  fee  simple,  but  merely  an  easement. — Scott- 
iah-AmericaD  Mortg.  Co.  t.  Russell  (S.  D.) 
607: 

PASSENGERS. 

See  "Oarriem,"  |  2. 

PATENT  MEDICINES. 

See  "Intoxicating  Liquors,"  |l  S»  4. 

PATENTS. 

i  li   Title,  oomTeyaiioee,  and  oontraets. 

A  patpnt  nnd  a  decree  holding  the  same  valid 
held  sufficient  to  support  a  contract  for  royal- 
ties, entered  into  subsequent  to  a  decree  of 
another  court  of  equal  ranl^  holding  the  patoit 
invalid,  of  which  the  parties  had  knowledge.^ 
Brasel  v.  Thompson  Smith's  Sons  (Mich.)  1007. 

In  an  action  for  royaltie^i  on  sales  of  a 
patentM  article,   wlie'her   dpfendant  notified 

Slaintiff,  after  knowledge  of  a  decree  invali- 
ating  the  patent,  that  he  would  not  longer 
recognize  the  patent  or  contract,  held  properly 
submi'ted  to  the  jury. — Rrasel  t,  Thompson 
Smith's  Sons  (Midi.)  1007. 

PAUPERS. 

1  1.    Dntr  of  nllef  In  general. 

♦Certain  persons  held  not  paupers  at  the  time 
of  their  removal  from  one  county  to  another. — 
Superintendents  of  I'oor  of  Ijivitigston  County 
V.  Superinf-ndents  of  Poor  of  Oakland  County 
(Mich.)  978. 

I  2.    Support,  serrloei,  and  eKpenses. 

Under  Comp,  Laws,  fig  4514— 4."»18,  super- 
intendents of  poor  of  one  county  who  removed 
a  pauper  to  another  county  at  her  request  held 
not  liable  for  money  expended  io  supporting  such 
pauper  by  the  county  to  which  she  was  removed. 
—Superintendents  of  Poor  of  Livins-ston  County 
V.  Superintendents  of  Poor  of  Oakland  County 
(Mich.)  078. 

•Certain  person  held  entitled  to  relief  as  a 
paiijier,  under  Comp.  Laws,  §  4502. — Super- 
intendents of  Poor  of  Livingston  County  v. 
Superintendents  of  Poor  of  Oakland  County 
(Mich.)  978. 

PAVING. 

See  "MoDicipal  Corporations,"  I  3. 


PAYMENT. 

See  "Accord  and  Satisfaction**;  "Compromln 

and  Settlement." 
Duty  of  beak  to  make,  as  to  deposits,  see 

"Banks  and  Banking,"  {  8. 
Recovery  for  money  paid,  see  "Money  Paid.*' 

0/  varticular  classes  of  obltgaOont  or  UabiZUie*. 

See  "Mechanics'  Liens,"  i  4;  "Mortgages,"  I  5. 
Kelevancy  of  evidence  as  to  value  of  s^riecs 

ip  payment  of  note,  see  "Evidence,"  i  3l 
Taxes,  see  'Taxation,"  |  5. 

S  1.    Pleading,  evldanee,  trial,  aJid  «e- 
t1«w. 

*rn  the  absence  of  evidence,  an  asent  tti 
collection  who  cancels  the  obligation  of  the 
debtor  is  presumed  to  have  done  so  in  con- 
sideration of  the  face  amount  of  the  claim. — 
Lexington  Bank  v.  Phenix  Ins.  Co.  (Neb.)  H4il. 

I  2.   BeoOTery  of  paymests. 

An  association  organized  to  promote  the 
American  _  turf  held  not  entitled  to  recow 
purses  paid  by  individual  members  of  the 
soeiation  to  persons  illegally  ohtaiDing  th^n 
without  assignment  of  claim. — Ameriroii 
Trotting  Ass'n  v.  Beycolds  (Mich.)  5TS. 

*In  an  action  to  recover  money  paid  de- 
fendant in  mandamus,  a  petition  alleginp  pay- 
ment of  the  money  and  the  reversal  of  tke 
judgment,  without  alterations  showing  plaic- 
tiff  entitled  to  the  money,  does  not  state  a 
cause  of  action,^ — Horton  t.  ELayden  (Neb.) 
757. 

PENALTIES. 

Limitation  of  actions,  see  "Limitation  of  Ac- 
tions," {  1. 
Under  contracts,  see  "Damages,"  S  2. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Lis  Peit 
dens." 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,**  I  1;  "Negligence." 
Alternative  pleading,  in  actions  for,  see  "Plead- 
ing." 5  4. 

Amendment  of  pleading  to  conform  to  erident-t: 
in  actions  for,  see  "Pleading,"  $  5. 

Caused  by  detects  in  demised  premises,  »e 
"Landlord  and  Tenant,"  S  3. 

Caused  by  operation  of  railroads,  see  "Rail- 
roads," §S  3-7. 

Declarations  as  evidence  in  actions  for,  stv 
"Eridence,"  §  6. 

Demonstrative  evidence  -  in  actions  for,  s*^ 
"Evidence,"  S  4. 

Evidence  of  similar  facts  and  transactions  in 
actions  for.  see  "Evidence,"  i  S. 

Excessive  damages,  see  "Damages, **  i  4. 

Expert  evidence  as  to  cause,  see  "Eridenoe." 
8  10. 

Harmless  error  in  action  for,  see  "Appeal  an>l 

Error."  §  18. 
Instructions   tn   general   in   action    for,  w» 

"Trial,"  9  5. 
Measure  of  damages,  see  "Damages,"  $  3. 
Opiuion  evidence,  see  "Evideuve."  I  10. 
Persons  entitled  to  allege  error,  see  ''Appeal  and 

Error,"  S  13. 
Pleading,   evidence  and  assessment  of  ilaiu- 

agea,  see  "Damages,"  8  5. 
Release  of  claim  for,  see  "Release,"  I  1. 
To  employe,  see  "Master  and  Servant,**  SI  3-ia 
To  passenger,  see  "Garrieta,**  |  & 
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TPo  per^ion  on  or  near  railroad  tracks,  see  "Bail- 
roads,"  §  5. 

To  traveler  on  highwar,  see  "Munioiiml  Coi- 

poratioiiB,"  {  T- 
To  traveler  on  highway  crossing  railroad,  see 

"Railroads,"  S  4. 
To  trespasser,  see  "Railroads,"  8  3. 
View  of  premises  in  action  for,  see  "Trial,"  i  1. 

PESTHOUSES. 

Ijiabilitf  of  municipality  tor  acts  of  officer,  in 
appropriating  property  for,  see  "Municipal 
Corporations,"  {  6. 

PHYSICIANS  AND  SURGEONS. 

operation  by  as  asHiult,  aee  "Assaolt  and  Bat- 
tery," i  1. 

Physician's  eerrices  as  element  of  dajnages. 

see  "Damages."  S 

One  practicing  medicine  In  yiolation  of  PuV 
Acts  1899,  p.  870,  No.  237.  Jirld  required  to 
comply  with  the  amendatorr  act.  Pub.  Acts 
1003.  p.  270,  No.  191.— Hooper  t.  Batdorff 
(Mich.)  667. 

PLATS. 

Acknowledgment  and  recording,  as  dedication 
of  streets  indicated  therein,  see  "Dedica- 
tion," I  1. 

PLEA. 

Id  ciTil  actions,  see  "Pleading,"  S  3. 

PLEADING. 

AdinisslonB  in  as  evidence,  see  "IMdence."  S  5. 
Aniendment  of  as  affected  by  limitation  of 

action,  see  "Limitation  of  Actions,"  g  2. 
ApnlicabUitr  of  Instructions  to  pleadings,  see 

"Trial."  I  5. 
As  affected  by  opening  statement  at  triaL  we 

"Trial,"  I  S. 
As  evidence  on  isgne  of  parol  trust,  see  "TniBts," 

Demurred  for  defect  of  parties,  see  "Parties," 
f  2. 

Effect  of  copvlng  pleadings  in  instructions,  eee 
"Trial,"  §  5. 

Harmlesa  error  in  rulings,  see  "Appeal  and  Er- 
ror," i  18. 

Joindw  of  canses,  see  "Action,"  1. 

Miindamus  to  compel  vacation  of  order  for 
leave  to  file,  see  "Mandamus."  9  2. 

Objections  for  purposes  of  review,  see  "AK>eal 
and  Error."  §  4. 

Presentation  in  lower  court  of  questions  for  re- 
view, see  "Appeal  and  Error,"  S  4. 

AUegaUan*  oj  to  particular  factB,  acta,  or 

transaetion$^ 
See  "Damages,"  {  6;  "Fraud,"  $  1. 

Agency  for  corporation,  see  "Corporations,"  |  6. 

In  actUms  by  or  against  particular  ctaaaes  qf 
parties. 

See  "Corporations,"  S8  4,  6;  "Baihroads,"  i§ 
3,  6. 

Foreign  corporations,  see  "Corporations,"  E  9. 
Trustee  in  bankruptcy,  see  "Bankruptcy,"  S  1- 

In  parHmdar  aettona  or  prooeediTiffi. 

See   "Assault  and   Battery,"   §   1;  "Attach- 
ment," S  3;  "Divorce,"  fi  3; 
"Malicious  ProaecHtion." 
"NegUgencf."  {  2;  "Replevin,"  S  4;  "Work 
and  Labor.'* 


'S;  -'Equity,"  ^  2; 
1;  "Money  Paid"; 


For  brmch  of  contract,  see  "Contracts,"  || 
1.  B. 

For  damages  from  flowage,  see  "Waters  and 
Water  Courses,"  §  3. 

For  injuries  to  animals  from  (^ration  of  rail- 
road, see  "Railroads,"  {  6. 

For  personal  injuries,  see  "Railroads,"  fi  8. 

For  price  of  goods  sold,  see  "Sales,"  |  7. 

For  relief  against  jodgment,  see  "Judgment," 
8  5. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 
On.  bond,  see  "Bonds,"  S  !■ 
On  insurance  policies,  see  "Insurance,"  J  9. 
To  annul  tax  sales,  see  "Taxation,"  8  7. 
To  recover  payment,  see  -"Payment,"  I  2. 

f  1.    Form  ftnd  allecktioiii  in  Eeneral. 

Where  a  petition  is  for  the  first  time  assailed 
on  appeal,  its  allegations  will  receive  a  liberal 
construction. — Chicago,  R.  L  &  P.  Rr.  Go.  t. 
KeiT  (Neb.)  49. 

Where  from  the  answer  and  the  evidence  it 
appears  that  both  parties  placed  the  same  con- 
Btmction  on  petition,  the  court  will  not  i^ore 
such  constmction  in  ruling  on  the  safBciency 
of  the  petition  when  first  attacked  on  appeal. — 
Ctucago,  R.  I.  &  P.  Ry.  Go.  v.  Kerr  (Neb.)  ^. 

Under  Rev.  Pol.  Code,  {  1^,  a  complaint  in 
an  action  to  remove  from  office  a  connty  super- 
intendent of  schools  for  willful  neglect  of  duty 
held  insufflcient. — Bon  Homme  County  v.  Mc- 
Louth  (S.  D.)  256. 

*Where  a  pleading  is  open  to  construction, 
that  reasonable  meulng  wnich  will  siwport  it 
should  be  adopted.— Hart  t.  City  ttf  Neilb- 
ville  (Wis.)  6^ 

S  2.  DeelaratloK,  eomplalmt*  petition,  ov 
statement. 

*A  count  in  a  declaration  which  sets  up  two 
theories  held  not  duplicitons.  unless  one  aver- 
ment negatlTeB  the  Other. — Douglas  v.  Marsh 
(Mich.)  624. 

i  3.    tlam  or  Miawer,  eross  eomplaimt. 
«Bd  sffldsvit  of  defense. 

An  answer  setting  up  limitations  Is  not  a 
technical  plea  of  confession  and  avoidance. — 
Webber  v.  Ingersoll  (Neb.)  600. 

S  4.    Demnrrer  or  ezoeption. 

A  misjoinder  of  parties  or  canses  of  action 
can  only  be  taken  advantage  of  by  motion,  as 
provided  for  in  Code,  §|  3545-3549.— Mitchell  v. 
McLeod  (Iowa)  349. 

The  objection  to  a  declaration  in  an  action 
for  personal  Injuries,  that  it  states  a  cause 
of  action  in  the  alternative,  held  reached  only 
by  special  demurrer. — Douglas  v.  Marsh  (Mich.) 
624. 

*DupIicit7  in  a  count  can  only  be  reached 
^^pecial  demurrer. — Donglaa  v.  Marsh  (Mich.) 

I  5.   Amended  and  supplemental  plead- 
Imcs  and  repleader. 

Under  Code,  {  3560,  amendment  of  pleadings 
in  an  action  against  a  firm,  so  as  to  state  a 
cause  of  action  against  an  individual  partner, 
held  not  to  entitle  plaintiff  to  judament  against 
the  individual  partner. — C^le  v.  Miller  &  Sachao 
(Iowa)  502. 

Where  parties  voluntarily  litigate  issues  of 
fact  on  which  the  court  bases  conclusions  of 
fact.  It  can  amend  the  pleadings  after  trial  In 
accordance  with  those  facts. — Manl  v.  Etteele 

(Minn.)  4. 

Mliere  defense  that  an  assignment  of  certain 
claims  was  a  fraudulent  preference  within  the 
bankruptcy  act  was  not  made  by  the  original 
answer,  an  application  to  amend  after  trial  and 
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decision  was  properly  denied. — Lamm  v.  Arm- 
■trong  (Minn.)  304. 

*In  an  action  to  recorer  for  Injorles  caused 
by  the  negligence  of  defendant  street  car  com- 
pany, held  not  an  abuse  of  discretion  to  allow 
plaintiiE  to  amend  the  complaint  to  conform  to 
the  evidence.— El^lish  v.  llf  inneapolla  A  St  P. 
Suburban  By.  Co.  (Minn.)  888. 

In  an  action  for  breach  of  a  contract,  defend* 
ant  held  entitled  to  amend  bis  answer  by  Insert- 
ing certain  defenses  therein. — Hardman  t.  Kel- 
iey  (S.  D.)  272. 

In  an  action  for  breach  of  a  contract,  denial 
of  defendant's  motion  to  amend  his  answer  held 
to  authorize  a  new  trial. — ^Hardman  t.  Kelley 
(&  D.)  272. 

I  6.    Bill  of  partfoulArs  umA  copy  of  ae* 
oount. 

*A  bill  of  particulars  held  not  to  be  re<iuired 
in  an  action  for  nnliquidated  damageB,  tlie 
cause  of  action  being  specifically  stated. — 
State  T.  Hosmer  (Mich.)  637. 

*A  bill  of  particulars  is  demandabte,  ander 
Gen.  St.  1894.  {  6246.  in  an  action  for  legal 
services. — Davis  v.  Johnson  Olimi.)  766. 

S  7.  MoU«BS. 

A  denial  In  an  answer  that  the  oral  contract 
was  made,  together  wttb  a  statement  that  a 
different  contract  was  made,  is  not  subject  to  a 
motion  to  strike  as  changing  the  issues  from  a 
general  denial. — McQinnis  v.  K.  K.  Johnson 
Co.  (Neb.)  868. 

Where  the  answer  merely  alleged  that  plain- 
tiff was  insane,  a  judgment  for  ^aintiff  subject 
to  defendant's  right  to  answer  to  the  merits 
held  proper.— Wiesmann  t.  Donald  (Wis.)  916. 

I  8.   Issues,  proof,  and  Tmrlaseo. 

In  an  action  to  enforce  rights  acquired  by  as- 
signment of  executory  contract  for  the  sale  of 
land,  the  question  of  preference  under  the 
banlimptcy  act  Is  not  Involved,  where  not  plead- 
ed.— Lamm  t.  Armstrong  (Minn.)  804. 

I  9.   Defects  and  objeotlona,  waiver,  and 
alder  hj  vardlot  or  Jndcinent. 

A  defect  appearing  on  the  face  of  a  petition, 
and  not  attacked  by  demurrer  or  motion,  is 
waived. — Mitchell  v.  McLeod  (Iowa)  349. 

Where  plaintiff  consented  to  submit  certain 
matters  on  affidavits,  which  should  have  been 
raised  by  answer,  he  waived  any  error  in  such 
procedure. — ^Berman  t.  Cosgrove  (Minn.)  634. 

Where  defendant  demanded  a  bill  of  par-' 
tlculara,  and  was  not  satisfied  with  the  state- 
ment rendered,  until  he  applied  for  a  fuller 
one.  he  was  in  no  position  to  demand  that  the 
evidence  be  excluded. — Davis  r.  Johnson 
(Minn.)  766. 

An  ambiguous  petition  may  be  aided  by  aver- 
ments In  the  answer. — Chicago,  B.  L  &  P.  By. 
no.  V.  Eerr  (Neb.)  49. 

The  mte  that,  where  a  complaint  is  first  at- 
tacked by  an  objection  to  evidence,  it  should 
be  Uberally  construed,  can  only  be  invoked 
where  such  an  objection  has  been  overruled,  the 
action  tried  on  its  merits,  and  the  Imperfections 
cured  by  proper  woof. — Bon  Homme  County 
T.  McLonth  (8.  D.)  256. 

PLEDGES. 

Of  corporate  sto^  we  "Oorporations,"  {  8. 

*()ne  in  possession  of  windmlllB  as  security 
for  adrani-eH  held  entitled  to  them  as  against 
the  execution  creditor  of  the  purchaser. — Mitch- 
eU  V.  McLeod  (Iowa)  349. 


PLUMBERS. 

GomblnatioiiB  in  restraint  at  tradau  see  "Monov- 
oliea,"  II. 

PLUMBING. 

Licenses  for,  see  "Licenses,"  |  1. 

POLICE  POWER. 

Of  mnnidp8llt7,  see  "Municipal  Gnpormtioiis,'' 
f  4. 

POLICY. 

Of  insorance.  see  "Insanuie&*' 

POLITICAL  RIGHTS. 

SafEnge.  we  "SneedMUL" 


POOR  UWS. 


See  **Pamia».'' 


POSSESSION. 

See  "Adverse  Possession." 
Of  office,  see  "Ofllcers,"  S  2. 
Of  stolen  goods  as  evidence  of  borglaiy,  see 
"BnrgUuT."  12. 

POST  OFFICL 

Serrice  ct  noticee  by  mail,  eae  "Notiee." 

POWERS. 

Of  attorney,  see  "Prindpal  and  Agent." 
Of  sale  in  mMtgage^  see  ^'Mortgagei^**  |  6. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Oonrta" 

Title  of  practice  act,  see  "Statutes,"  |  2. 

In  partteular  civil  aeUen*  or  proeeeMngM. 

See  "Divorce";  "Ejectment";  "Mandamoa,"  i 
3;  "Replevin." 

Condemnation  proceedings,  see  ''Eminent  Do- 
main," I  8. 

Particular  proceedingiinactkmM, 

See  "Abatement  and  Revival";  "Continoanc*"; 
"Costs";  "Damages,"  §  6;  "Difimissal  an-1 
Nonsuit";  "Divorce,*'  |  3;  "Bvidence";  "Ex- 
ecution"; "Judgment";  "Jury";  "Lin^tatimi 
of  Actions";  "Parties";  "Reading";  •'Pro- 
cess"; "Trial";  "Venue." 

Joinder  of  causes,  see  "Action,"  i  1. 

Verdict  see  "Tri.al,"  f  & 

ParCieuZor  remedies  in  or  inddent  to  dcMona 

See  "Attachment";  "Discovery";  **6aiuiib- 
ment";  "Injanction." 

Proeedurein  erlminal  pnmeidlom. 

See  'XJrlminal  Law";  "IntoziGatinc  Uqaon." 

§  4. 

Bastardy  proceedings,  see  "Bastards,"  |  L 
Procedure  in  exercUe  of  special  Jurisdicfh^na 

In  equity,  see  "Squity." 

In  justices'  courts,  see  "Justicea  of  the  Peace," 

S  2. 


*  Point  annotated.  See  ^llalnia. 
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Procedure  on  rwieio. 
Jnstlcea  of  tlw  Peace,"  I  8;  ''Nnr  Trial" 

PREFERENCES. 

Bffect  of  proceeding!  tn  bapkinptcy,  lee  "Baofc- 

ruptcy,*'^  i  1. 
In   fraudalent  ccwvejane^   ■••  "Fraudulent 

CouTeyaneea,"  |  1. 

PREJUDICE. 

Gronod  for  reversal  in  cItU  actions;  see  "Ap- 
peal and  Error,"  S  1& 

PRELIMINARY  INJUNCTION. 

S«e  "Injunction,"  1  2. 

PRESCRIPTION. 

Batabliahment  of  highways,  see  "Highways," 

PRESENTMENT. 

Of  claims  aminat  estate  of  decedent,  see  "Bx- 
ecuton  ana  Administrators,"  i  4. 

PRESUMPTIONS. 

la  dTil  actions,  see  "Brldence,"  |  2. 

Of  fraudulent  intent  in  conv^ance  of  property, 
see  "Fraudalent  Ckmreyances,"  S  2. 

On  araieal  or  error,  see  "Appeal  and  Error," 
i  IB:  '^minal  Law,"  f  18. 

On  cQllat«ral  attack  od  sale  of  property  of  de- 
cedent see  "BxecutoEB  and  Admlnlsbatora." 
16. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers." 
Admissions  by  agent,  see  "Evidence,"  }  6. 
Agency  of  hasband  for  wife,  see  "Husband  and 

Wife,"  IS  1,  3. 
A|racy  of  pa^er  for  firm,  see  "Partnership," 

Bank  deposits  by  agents,  see  "Banks  and  Bank- 
ing," f8. 

Contract  of  agency,  see  "Contracts,"  |  1. 
Corporate  agenta,  see  "Corporations,"  S  5, 
Damages  for  breach  of  contract  of  agency,  we 

"Damages,"  M  1,  B. 
Harmless  «Tor  in  action  InTolving  issue  aa 

to  antiiority  <tf  agent,  see  "Appeal  and  Br- 

ror,"  S  18. 

Insurance  agents,  see  "Insurance,"  8i  1,  8,  4, 10. 
Municipal  agents,  see  "Hunldpal  Corporations," 
S  6. 

Nonconsent  of  agent  to  taking  of  property  as 
proof  of  larceny,  see  "Larceny,"  S  I> 

Proof  of  declarations  as  res  gestee,  see  "Evi- 
dence," S  3. 

Transfers  between,  as  affected  by  bankraptcy, 

see  "Bankruptcy,"  {  1. 
Violation  of  liquor  laws  by  agents  of  foreign 

liquor  dealers,  see  "Intoxicating  Liquors,"  |  3. 

S  1.   The  relation. 

An  agent  for  a  bommer  in  procuring  a  loan 
held  not  the  agent  of  the  lender. — Boyd  v. 
Boyd  aowa)  798. 

Under  Rev.  St.  1808,  fS  2287,  2246,  2242, 
held,  that  the  recording  of  a  revocation  of  a 
power  to  convey  real  estate  did  not  terminate 
the  agency,  in  the  absence  of  actual  notice  to 
the  as«nt— Best  t.  Q anther  (Wis.)  82. 


I  S.   MntnU  richta.  Aatles.  amA  UaUlt. 
Uea. 

*Tbe  rule  that  an  agent  is  responsible  for 
profits  fraudulently  (Stained  at  the  expense  of 
his  principal  applies  only  when  the  agency  is 
established. — Bartleson  t.  Vanderhoff  (Mum.) 
820. 

f  a.    Blchts  *ad  lUblUtles  m  to  third 
persoMB. 

*An  agent  having  autiiority  to  sell  a  machine 
under  a  contract  which  contains  conditions  for 
the  benefit  of  the  seller  has  authority  to  bind 
his  principal  by  a  waiver  of  such  conditions. — 
First  Nat  Bank  v.  Dutcber  (Iowa)  497. 

*It  is  not  necessary  to  the  validity  of  a 
license  to  cat  standing  timber  that  the  agent 
■who  gives  the  same  should  have  written  au- 
thority.— Antrim  Iron  Co.  v.  Anderson  (Mich.) 
319. 

'Principal's  liability  to  third  persons  Is  meas- 
ured Ijv  the  agent's  apparent  authoritTt—Antrim 
Iron  Co.  V.  Anderson  (Midi.)  319. 

*An  agent  in  charge  of  a  store  with  authority 
to  sell  its  principal's  goods  held  not  authorized 
to  purchase  other  klnda  of  goods  on  the  credit 
of  the  principal. — Cowan  t.  Sargent  Co. 

(Mich.)  377. 

*There  is  no  ratification  of  the  unauthorized 
act  of  an  agent,  where  it  is  not  shown  that  any 
one  acting  for  the  princimi  knew  of  his  act. — 
Cowan  V.  Sargent  Mfg.  Go.  O^lch.)  877. 

In  an  action  for  the  conversion  of  stock 
which  defendants  purchased  for  plaiiftiff  upon 
her  order  given  to  defendants'  agert,  evidence 
that  the  agent  had  no  authority  to  make  a 
contract  obligating  defendants  to  purchase  such 
stock  held  admissible. — Douglass  v.  Paine 
(Mich.)  781. 

•On  the  evidence,  the  existence  of  relation- 
ship of  principal  and  agent  held  for  the  Jury. — 
Bartleson  v.  Vanderhoff  (Minn.)  830. 

The  manner  and  course  of  dealing  between  the 
agent  and  principal,  as  shown  by  the  evidence, 
charged  him  with  liability  for  the  act  of  the 
agent  in  taking  the  property  from  plaintiff  in 
payment  for  machine  sold. — ^Bggleaton  t.  Ad- 
vance Thresher  Oo.  (Minn.)  881. 

In  an  action  to  recover  for  goods  sold  to  an 
agent  of  defendant,  held  that  a  verdict  was 
properly  directed  for  defendant — Barton-Parker 
Mfg.  Co.  V.  Wilson  (Minn.)  068. 

In  action  for  a  commission  for  sale  of  land 
for  defendant  under  contract  with  defendant's 
alleged  agent,  contract  between  d^endant  and 
goat  held  admissible.— Quale  t.  Haael  (S.  D.) 

A  principal  is  not  liable  on  a  contract  of  bis 
agent  executed  In  the  name  of  the  principal, 
where  the  agent  was  not  authorized  by  the 
principal  to  enter  into  the  contract. — Quale  v. 
Haxel  (S.  D.)  21B. 

A  ratification  of  the  contract  of  an  agent  by 
a  principal  is  not  binding  on  the  principal, 
where  it  is  not  made  with  a  full  knowledge  ot 
all  the  facts  connected  with  the  transaction. — 
Quale  T.  Hazel  (S.  D.)  215. 

On  conSicting  evidence,  the  question  whether 
a  principal  ratified  the  contract  of  his  agent  is 
for  the  Jury.— Quale  v.  Hazel  (S.  D.)  215. 

In  an  action  against  a  principal  to  recover 
ou  an  alleged  contract  made  with  his  agent, 
where  there  was  no  evidence  that  the  alleged 
ageut  had  authority  to  enter  into  the  contract, 
it  was  proper  for  the  court  to  assume  in  its 
charge  uat  the  agent  had  no  authority  to  bind 
the  defendant— Quale  T.  Hazel  (S.  D.)  215. 


*  Point  aanotated.  Sea  syllalmB. 
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Option  contract  for  sale  of  land  held  to  con- 
fer no  power  on  vendee  to  bind  vendor  to  pay 
commission  to  third  person  on  account  of  sale. 
—Quale  V.  Hazel  (S.  D.)  215. 

A  contract  for  the  sale  of  laod  construed,  and 
held  to  have  been  executed  by  defendant  vendor 
indiWdiially.  and  not  as  agent. — Hardnaan  t. 
Kelley  (S.  D.)  272. 

PRINCIPAL  AND  SURETY. 

See  "Bonds" ;  "Guaranty." 

lademaity  insurance,  see  "Insnrance,"  S  9. 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  office  or  trust,  see  "Guard- 
ian and  Ward,"  §  2, 

Liabilities  of  sureties  on  bonds  In  legal  pro< 
ccediogH,  see  "Injunction,"  |  6. 

Parol  evidence  to  show  stiretyahip,  see  "Evi- 
dence," {  ft. 

Sureties  in  contract  of  sale,  see  "Sales,"  |  & 

PRIORITIES. 

Of  assignment  of  bank  deposit,  see  "Assfgn- 

mentB/'  $  3. 

Of  mechanics'  liens,  see  "Mechanics*  Liens,"  S  3. 
Of  mortgages,  see  "Chattel  ilortgageB,"  i  2; 
'"Mortgages,"  §  2. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses, "  S  1. 

PROBATE. 

Of  win,  see  "Wills,"  |  3. 

PROBATE  COURTS. 

See  "Courts,"  |  8, 

PROCESS. 

Jud8:ment  by  default  on  officer's  return  to  pro- 
cess, see  "Judgment,"  S  1. 

Presumption  as  to  process  against  unknown 
heirs  on  foreclosure,  see  "Evidence,"  S  2. 

Repeal  of  statutes,  see  "Statutes,"  8  4. 

Resistance  or  obstruction,  see  '  Obstructing 
Justice." 

Service  of  notices  by  mall,  see  "Notice." 

in  particular  actUms  or  proceedings. 

On  appeal,  see  "Appeal  and  Error,"  §  6. 

To  redeem  from  tax  sale,  see  "Taxation,"  %  8. 

Particular  forma  o/iorita  or  other  procCMS. 

See  "Arrest"  ^  "Execution";  "Garnishment": 
"Mandamus" ;  "Quo  Warranto" ;  "Replevin." 

Prooen  in  tpedalSwiaOtcUoiu. 
JuRtice  courts,  see  "Justices  of  the  Peace,**  |  2, 

S  1.  Servioe. 

In  proceedings  to  foreclose  a  mortgage  affi- 
davit on  which  a  service  by  publication  was 
made  field  in  compliance  witli  the  Code. — Stull 
v.  MasiloDka  (Neb.)  188. 

i  2.    Def eota,    obieotioBs*   and  asaend- 
meiit. 

Where  a  party  makes  a  special  appearance, 
objecting  to  the  Jurisdiction  of  the  court  because 
of  irregularities  in  the  service,  it  is  Incumbent 


upon  him  to  point  oat  the  defecta  npon  wlu^ 
he  relies.— Smith  T.  Delaoe  Qfeb.)  lOM. 

PROHIBITION. 

Of  lotteries,  see  "Lotteries."  f  3L. 

Of  traffic  in  intoxicating  liquOTs,  see  *TntoxI- 

cating  Liquors." 
To  settle  conflict  In  jnrisdietlon  of  courts,  lee 

"Courts,"  S  5. 

PROMISSORY  NOTES. 

See  "BUta  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insnrance,"  I  7. 
Taking  additional  proofs  on  appeal,  see  **Ap- 
peal  and  Error,"  i  14. 

PROPERTY. 

Adverse  poaseasion.  see  "Adverse  Pofaession." 

Conspiracy  to  injure  property  rights,  see  "Con- 
spiracy,*' 8  2. 

Constitutional  guaranties  of  rights  of  prop- 
erty, see  "Constitutional  Law."  H  4,  7. 

Dedication  to  public  une,  see  "Dedication." 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction."  f  1. 

Relevancy  of  evidence  as  to  ralue  of  property, 
see  "Evidence,"  S  3. 

Taking  for  public  use,  see  "Emlnoit  Domain." 

Particular  epecUa  of  property. 
See  "Good  Will" ;  "IntozicatiDg  Liqiuicn,'*  |  7: 
"hoes  and  LoggiiMT." 

*One  in  jiossession  of  land,  although  wltfaoni 
title,  is  entitled  to  retain  pos^iessioD  as  asainst 
a  straiiKer. — Backman  v.  City  of  Oskaloosa 
(Iowa)  347. 

*The  law  of  the  situs  governs  as  to  all  rights 
In   and   to   immovable   property. — Morris 
Linton  (Neb.)  927 ;  Linton  v.  Morris,  Id. 

PROVOCATION. 

As  defense  to  action  for  assault  and  battery, 
see  "Assault  and  Battery,"  |  I. 

PROXIMATE  CAUSE. 

Direct  or  remote  conseqaences  of  Injarr,  see 
"Damages,"  S 

Of  injury  from  Uve  electric  wire,  see  "Elec- 
tricity." 

PUBLICATION. 

Of  order  to  show  cause  In  proceeding  for  sale 
of  property  of  decedent,  see  "Executors  and 
Administrators,"  ■%  6. 

Service  of  process,  see  "Process,"  I  1. 

PUBLIC  BUILDINGS. 

See  "Counties^"  |  2. 

PUBLIC  DEBT. 

See  "Counties."  I  3:  "Municipal  OoriMra- 
tions."  I  9 ;  "States.''  |  1. 

PUBLIC  IMPROVEMENTS. 

By  municiinlltles,  aee  "Hnnldpal  Corpora- 
tions," I  S. 


*  Polat  aaaotatad.  Soe  sjllabu. 
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PUBLIC  LANDS. 

I<imItatioD  of  action  to  recover  damans  to 
state  land  by  removal  of  timber,  Bee  "Umita- 
tion  of  ActionB,"  S 

PUBLIC  NUISANCE. 

See  "NaisaDce,"  S 

PUBLIC  POLICY. 

Affecting  rlftbt  to  recover  oo  qoantam  meruit 
for  services  pe^ormed,  see  "Work  and  Labor." 
As  affectins  aaim  of  ntappd,  see  "Estoppel," 

PUBLIC  SCHOOLS. 

See  "Schools  and  Scbool  Districts,"  1 1. 

PUBLIC  USE. 

IVflication  of  property,  Bee  "Dedication." 
Tnklng  property  tor  public  nse,  see  "Bmfnent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Conrses,"  %  4. 

PUNISHMENT. 

Of  person  convicted  of  rape,  see  "Rape,"  t  ^^ 
Of  person  convicted  of  receiving  stolen  foods, 
see  '*Becelvi]v  Stolen  Goods." 

PUPILS. 

See  "Schools  and  School  Districts.'*  |  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

Kpcovery  for  services  of  broker,  see  "Brokers," 
I  3. 


QUASHING. 


Indictment   or  information, 
and  InformaUon,"  |  4. 


see  "Indictment 


QUO  WARRANTO. 


Jurisdiction  of 
"Courts."  I  4. 


application    for   writ,  see 


{  1.   Nature  and  grounds. 

Where  the  Attorney  General  of  the  state 
exhibits  an  information  asking  that  the  writ 
issue  to  a  municipal  corporation,  requiring  it  to 
show  cause  why  its  franchise  should  not  be 
declared  void,  the  district  court  must  direct 
.writ  to  issue. — State  v.  Village  of  Kent  (Minn.) 
048. 

RAILROADS. 

See  "Street  Railroads." 

Act  declaring  reotriction  of  railroad's  liability 
for  injuries  illeical,  as  violation  of  liberty  to 
contract,  see  "Conatitntional  Law,"  B  3. 

As  employers,  see  "Master  and  Servant." 

Assault  by  conductor,  see  "Assault  and  Bat- 
tery." I  1. 

Burning  of  box  car  as  arson,  see  "Arson." 
Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Competency  of  evidence  in  action  for  injuries 
to  animus  caused  by  operation  of,  see  "Krl- 
dence,"  S  3. 

Gxcpssive  damages  for  injuries  in  operation  of 

railroad,  see  "Damages,*'  S  4. 
Expert  testimony  as  to  speed  of  train,  see 

"Evidence,"  {  10. 
Instructions  In  general  in  action  for  injuries 

caused  by  operation  of,  see  "Trisi,"  I  3. 
Limitation  of  action  against,  see  "Limitation 

of  Actions."  8  2. 
Negligence  in  general  as  cause  of  Injuries  from 

railroad  appliances,  see  "Negligence."  fi  2. 
Opinion  evidence  as  to  escape  of  fire  from 

engine,  see  "Evidence,"  8  10. 
View  of  premises  by  jury  in  action  against,  see 

"Trial."  g  1. 


QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  4i  "Homicide,"  §  5. 

QUIETING  TITLE. 

I  1.  RlKbt  of  cetlom  and  defenses. 

*A  mortgage  given  by  another  than  the  owner 
of  the  land  held  a  cloud  on  the  title. — Pritdiard 
V.  Irfwis  (Wis.)  989. 

I  2.   Proeeedlnsrs  and  relief, 

A  decree  awarding  a  lien  in  favor  of  de- 
fendant in  a  suit  to  quiet  title  held  sufflrlently 
favorable  to  complainant. — Kurtz  v.  Gartner 
(Mich.)  596. 

In  an  action  to  quiet  title,  evidence  held  to 
sustain  decree  for  defendant. — CoppiHn  For- 
man  (Neb.)  1U7. 

Id  an  action  to  quiet  title,  e^denre  held 
to  sustain  judgment  for  defendants. — Webber 
T.  IdfeeraoU  (^ebO  600. 


<  1. 


mnlntenanoei  and 


Oanstrnotlon, 
eqnipmant. 

*The  law  does  not  require  a  rnilroad  com- 
pany to  fence  its  railroad  yard. — Katsinski  v. 
Grand  Trunk  Ry.  Co.  (Mich.)  400. 

Gen.  St.  1804,  §  2C92.  requiring  every  rail- 
way company  to  fence  its  road,  anplies  to  re- 
pair shops  and  sidetracks,  if  practicable  to  be 
fenced:  that  question  being  for  the  jury. — Mat- 
tes V.  Great  Northern  Ry.  Co.  (Minn.) 

Gen.  St.  {  2098,  requiring  every  railroad 

to  fence  its  line  of  road,  was  repealed  by  im- 
plication by  Gen.  St.  1894.  S  2055,  providing  for 
a  barbed  wire  fence  along  a  railroad  rigbt  of 
way. — Ellington  v.  Great  Northern  Ry.  Co. 
(Minn.)  827. 

A  fence  constructed  in  accordance  with  Gen. 
St.  18!>4,  fi  2055,  held  a  sufficient  compliance  with 
the  Ktatutes  requiring  a  railroad  company  to 
fence  its  right  of  way. — Ellington  v.  Great 
Northern  Ry.  Co.  (Minn.)  827. 

A  railroad  company  field  under  no  obligation 
to  maintain  farm  crossing,  required  by  Gen,  St. 
1894,  i  2690,  over  the  track  in  good  condition 
for  general  public  use. — Johnson  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Minn.)  961. 

*Where  the  planks  of  a  farm  crossing  are 
removed  by  the  railroad  with  the  consent  of  the 
owner  of  the  land,  the  company  is  not  liable 
for  injuries  to  a  third  person. — Johnson  v. 
Chicago,  M.  ft  St.  P.  Hy.  Co.  (Minn.)  901. 

A  railroad  company  is  not  required  to  fence 
its  right  of  way  across  a  public  highway, 
whether  such  highway  is  establi'^Iied  by  legal 
authority  or  by  adverse  user. — Cliicago,  B.  ft 
Q.  R.  Co.  V.  Dowhower  (Neb.)  1070. 


*  PolBt  aMBOtntttd.  See  ayllabna. 
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i  8.   SaIm,  leutfB,  traSe  flontraota.  and 
•onsttlldatloa. 

An  agreement  entered  into  hy  lessees  from 
a  station  company  constrned,  and  held  to  pro- 
vide for  a  temporary  arrangement. — Pere  Mar- 
Quette  B.  Co.  t.  Wabash  B.  Go.  (Mich.)  6S0. 

A  lease  by  a  station  companr  to  a  ToHwar 
company  for  terminal  facilities  eonatnied,  and 

held  not  to  convey  to  the  railway  company 
an  entire  right  of  way. — Pere  Marqnette  S. 

00.  V.  Wabash  R.  Co.  (Mich.)  650. 

A  lease  by  a  station  company  to  a  railway 
company  for  terminal  facilities  construed,  and 
Acid  that  a  ferry  slip  was  to  be  for  common 
aae.— Fere  Harqoette  R.  Co.  T.  Wabash  B. 
Co.  (Mich.)  650. 

Beserrationa  in  a  lease  executed  by  a  station 
company  to  a  railway  company  held  reserva- 
tions in  favor  of  the  station  company  for  Ita 
own  benefit. — Pere  Marquette  B.  Oo.  t.  Wa- 
bash R.  Co.  (Mich.)  650. 

The  rights  of  a  railwav  company  In  a  leaie 
from  a  station  company  held  not  affected  by  a 
snbsequent  lease  1^  the  station  company  to 
another  railway  company. — Pere  Marquette  B. 
Co.  v.  Wabash  R.  Co.  (Mich.)  660. 

f  3.   Oparatlon^JaJuiea  to  Uaoaaees  me 
trospasaera  In  g^mmwrnL 

*Where  a  child  was,  at  the  time  of  an  injury 
resulting  io  his  death,  a  trespasser  on  defend- 
ant's premises,  defendant  owed  him  no  duty  to 
discover  his  presence  before  moving  the  cara 
which  ran  upon  and  killed  him. — Bllingt<m 
Oreat  Northern  By.  Co.  (Minn.)  827. 

*A  railroad  company  htUd  to  owe  no  dn^  to  a 
trespasser  on  its  premisea,  except  to  refrain 
from  wantonly  injuring  him. — Ellington  t. 
Great  Northern  Ry.  Co.  (Minn.)  827. 

*To  render  a  railroad  company  liable  for  in- 
juries from  the  operation  of  its  trains,  It  must 
have  failed  in  the  performance  of  smne  dnty 
owed  to  the  injured  party. — Ellington  v.  Oreat 
Northern  Ry.  Go.  (Iflnn!)  827. 

A  complaint  in  action  by  trespaitser  on  a 
freight  train  for  personal  injuries  held  good, 
when  first  questioned  on  appeal. — Chicago,  R. 

1.  &  P.  By.  Co.  T.  Kerr  (Neb.)  49. 

In  an  action  by  a  trespaeeer,  injured  by  ejec- 
tion from  a  moving  train,  evidence  held  to  sup- 
port a  verdict  in  pTaintifiTs  favor.— Chicago,  B. 
I.  &  P.  Ry.  Co.  V.  Kerr  (Neb.)  48. 

'  {  4>    ^»  Aooldenta  at  omaaliis*- 

In  an  action  against  a  railroad  company  for 
injuries  to  plaintiff  in  a  crossing  accident,  held, 
that  the  question  of  contributor  negligeace 
was  one  for  the  jury. — Hints  t.  Michigan  Cent. 

B.  Co.  (Mich.)  23. 

In  an  action  against  a  railroad  company  for 
injuries  to  plainUff  in  a  crossing  accident,  held, 
that  tiie  endence  was  safiQcient  to  warrant  a 
finding  that  the  injuries  arose  from  a  colli- 
sion between  defendant's  train  and  plalntiiTB 
vehicle.— -Hints  t.  Michigan  CenL  B.  On. 
(Mich.)  23. 

In  an  action  for  personal  injuries  at  the  cross- 
ing  of  defendant's  railroad,  evidence  htld  to 
show  plaintiff  guilty  of  contritmtory  negligence. 
— Wardner  v.  Great  Northern  By.  Co.  (Minn.) 
1084. 

*Where  the  proximate  cause  of  an  injury  at  a 
crossing  depends  on  a  state  of  facts  from  which 
different  minds  might  reasonably  draw  different 
inferences,  it  is  a  proper  question  for  the  jury. 
—Chicago,  B.  &  Q.  Ry.  C3o.  v.  Harley  (Neb.) 
862. 

Xn  an  action  for  Injuries  at  a  crossing,  evi- 
denco  held  sufficient  to  take  the  case  to  the 


jury. — Chicago,  B.  ft  Q.  By.  Co.  t.  Harley 
(Neb.)  862. 

*Statement  as  to  burden  of  moot  where  t 
horse  was  killed  by  a  train  at  a  railroad  cross- 
ing.— Dougherty  t.  Ohicago,  M.  ft  St.  P.  By. 

Oo.  (S.  D.) 

*Evidence  Aeld  sufficient  to  sustain  a  find- 
ing that  the  killing  of  a  horse  at  a  railroad 
croaring  was  caosed  by  failure  to  ^ve  th« 
crossing  signal  reqnired  by  Rev.  GIt.  Code, 
<  638.— Dougherty  t.  Chicago,  M.  &  St.  P.  By. 
Co.  (S.  D.)  672. 

*One  who  drove  on  a  railroad  croesioc.  tb* 
signal  required  by  Rev.  Civ.  Code,  f  53^,  n«t 
having  been  given,  held  not  guilty  of  contril.- 
utory  negligence. — Dougherty  t.  Chicaso,  M. 
&  St  P.  By.  Oo.  (B.  D.)  672. 

f  S.  — —  Injaxiea  to  peraoaa  on  or  mmm* 
traokSt 

*In  an  action  for  injories  to  trespasoer  os 
track,  whether  defendant  ezerased  ordinary 
care  to  prevent  the  accident  after  diaoorering 
piaintilTs  peril  Md  for  the  Jury. — demana  v. 
Chicttgo,  bTl  a  p.  By.  Oo.  (Iowa)  431. 

*A  city  railroad  speed  ordinance  h^d  inap- 
plicable in  favor  of  a  trespasser  injured  by  be- 
ing struck  by  one  of  defendant's  traioa  withir 
the  city  limits. — Clem  ana  t.  'Oiicago,  B.  L  & 
P.  By.  Co.  (Iowa)  431. 

*A  railroad  company  held  not  liable  for  in- 
juries sustained  by  a  child  trespassioK  on  it'< 
track.  —  Katzinski  r.  Grand  Trunk  By.  On. 
(Mich.)  408. 

*The  question  of  the  netfigence  ot  a  nil- 
road  company  fi^tfatmlng  a  traToler'a  hone 
in  telling  to  learn  of  the  amnwch  of  travdm 
on  the  highway  Aeld  for  the  Jniy. — Poater  v. 
East  Jor&n  Lomber  Oo.  (Micii.)  617. 

Whether  a  railway  company  was  negligpot 
in  allowing  the  escape  of  steam  from  its  lo- 
comotive, thereby  frightening  a  traveier'a  horse. 
held  tot  the  jury. — ^Foster  v.  East  Jordan  Lom- 
ber Go.  (Mich.)  617. 

*A  railroad  company  is  not  liable  tor  the 
frightening  of  horses  resulting  from  tb*>  ordi- 
nary movement  of  its  trains,  but  is  liable  on 
doing  anything  unnecessary  naturally  calculated 
to  frighten  horses. — Foster  t.  East  Jordan 
Lumber  Oo.  (Mich.)  617. 

Evidence  examined,  and  Aeld  to  show  plain- 
tiff's intestate  guilty  of  contributory  negligence 
in  attempting  to  cross  a  railroad  track  in  the 
face  of  an  approaching  train. — Greenwood  v. 
Chicago,  B.  I.  Sc  P.  Ry.  (Minn.)  8. 

In  an  action  for  Injorlea  to  a  person  on  a  rail- 
road track,  questions  of  contributory  negligence 
and  imputable  negligence  held,  under  ibe  evi- 
dence, for  the  jnry. — ^Mattes  t.  Great  Northern 
Ry.  Oo.  (Minn.)  284. 

Failure  of  a  railroad  company  to  fence  its 
road  held  prima  facie  evidence  of  negligence, 
so  that  the  question  whether  a  properly  con- 
structed fence  would  have  prevented  a  child  of 
tender  years  from  going  on  a  right  of  way  ia 
a  question  of  fact. — ^Ellington  t.  weat 
Northern  Ry.  Co.  (Minn.)  827. 

I  s.    —  lajmrios  to  mb  w  maar 

traoka. 

In  an  action  for  the  death  of  a  horse  killed  on 

the  right  of  way  of  defendant  and  that  of  an- 
other railroad,  held,  that  the  proximate  cause 
of  its  death  was  the  negligence  of  the  other 
railroad  company  in  failing  to  fence  its  road. 
— Frisch  v.  Chicago  Great  Western  By.  Co. 
(Minn,)  228. 

Gen.  St.  1894,  M  2692,  2688.  2696,  cODStrned. 
and  held,  that  such  latter  section  has  no^ppli- 
cation  to  actions  for  loss  of  domestic  ^Hitnyi* 
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by  reason  of  a  failnre  to  fence,  and  that  sec- 
tion 2693  exr]u»iTelr  conttole  such  actions. — 
Frisch  v.  Chicago  Great  Western  'Rj.  Oo. 
(Minn.)  228. 

In  an  action  a^inst  a  railroad  company  for 
the  valne  of  stock  killed  by  a  train,  evidence  held 
not  to  show  Diligence  in  the  operation  of  the 
train.— Chicago,  B.  &  Q.  B.  Co.  t.  Dowhower 
(Neb.)  1070. 

In  an  action  against  a  railroad  company  for 
striking  plaintiff's  horse,  the  complaint  held  to 
justify  the  iutroduction  of  municipal  speed  and 
signal  ordinances. — Borneman  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.  (S.  D.)  208. 

In  an  actioo  for  striking  plaintifTa  horse, 
plaintiff  held  entitled  to  prove  in  rebuttal  that 
a  horse  standing  25  feet  either  way  from  the 
track  at  the  point  where  the  horse  was  stmck 

could  be  seen  for  1,500  feet  in  the  direction 
from  which  the  train  approached. — Borneman 
V.  Chicago,  St.  P.,  M.  &  O.  By.  Co.  (8.  D.) 
208. 

In  an  action  against  a  railroad  company  for 
striking  plaiutlfTs  horse,  the  denial  of  defend- 
ant's motiou  for  a  directed  verdict  held  not  er- 
ror. — Borneman  v.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.  (8.  D.)  208. 

On  an  issue  of  the  Tiolation  of  a  dty  speed 
ordinance,  an  inBtniGtio&  authorlring  the  jury 
to  consider  the  same  on  the  question  of  defend- 
ant's negligence  in  fact  ftsZd  not  error. — Borne- 
man V.  Chicago.  St  P.,  M.  &  O.  I^.  Co.  (S. 
D.)  208. 

Where  plaintiff's  horse  was  a  trespasser  on 
defendants  right  of  way,  defendant  was  only 
bound  to  exNcise  reasonable  care  to  avoid  in- 
juring it  after  discovery. — Borneman  v,  Chi- 
cago, St.  P.,  M.  &  O.  By.  Go.  (S.  D.)  206. 

I  7.    Xira. 

An  instruction  requiring  a  railroad  company 
to  use  appropriate  appliances  to  prevent  the 
setting  out  of  fire  held  not  error. — German  Ins. 
Co.  V.  Chicago  &  N.  W.  Ry.  Oo.  (Iowa)  361. 

In  an  action  against  a  railroad  for  fire  al- 
leged to  have  been  negligently  set  out.  evidence 
that  an  engine  could  not  be  operated  without 
small  cinders  eacaping  held  admissible. — (Ger- 
man Ins.  Co.  T.  Clhicago  &  Vf.  W.  By.  Go. 
(Iowa)  361. 

An  ioBtructlon,  in  an  action  against  a  rail- 
road for  setting  out  fire,  held  not  objectionable 
ns  eliminating  defendant's  duty  to  keep  the  en- 
Kine  in  question  in  repair. — German  Ins.  Co. 
v.  Chicago  &  N.  W.  By.  Go.  (Iowa)  361. 

RAPE 

Argument  and  conduct  of  counsel  at  trial,  see 

"Criminal  I>aw,"  §  8. 
Competency  of  evidence  in  prosecution  for,  see 

"Criminal  Law."  gS  3,  4. 
Declarations  of  accused,  see  "Criminal  Law," 

§S  3.  4. 

Demonstrative  evidence,  see  "Criminal  Law," 

a  3, 4. 

Instructions  in  general,  see  "Criminal  I<aw," 
§S  9,  32. 

Keview  of  mlings  in  general,  see  "Criminal 
Law,"  S  18. 

§  1.  Offenses  and  reapoaslbUlty  tl&ere* 
for. 

Impotency  is  no  defense  to  a  prosecntion  for 

assault  with  intent  to  i-npe. — State  v.  Bartlett 
Clowa)  285. 

Cr.  Code.  §8  11,  12.  held  to  describe  three 
classes  of  crimes,  each  of  which  is  totally  dis- 
tinct from  the  other  two. — Hubert  v.  State 
(Neb.)  276. 


S  2.   Proaeontiim  and  pnniabmont. 

In  a  prosecution  for  rape,  the  requirement  of 
Code,  f  5488,  is  met  If  uiere  is  soma  evidence 
tending  to  corroborate  proaecutrix. — State  v. 
Norris  (Iowa)  282. 

In  a  prosecntion  for  rape,  certain  evidence, 
In  connection  with  proof  of  opportunity,  hM  to 
tend  to  connect  defeadant  with  the  crime. — 
State  T.  Norris  (Iowa)  282. 

In  a  prosecution  for  rape,  stains  on  garments 
worn  by  prosecutrix  held  to  afford  some  cor- 
roboration.— State  T.  Norris  Qowa)  282. 

In  a  prosecution  for  rape,  the  sufficiency  of 
corroborating  evidence  la  for  the  jury — State 
T.  Norrii  ^owa)  2Sei. 

In  a  prosecution  for  rape,  an  instroetlon  on 
corroboration  held  not  objectionable. — Stata  t. 

Norris  (Iowa)  282. 

In  a  prosecution  for  rape,  a  sentence  of  de- 
fendant to  life  imprisonment  held  excessive 
punishment  under  the  evidence,  necessitating  a 
reduction  of  the  sentence  to  a  term  of  20  years. 
—State  T.  Norris  ffowa)  282. 

In  a  prosecution  for  assanlt  wlHi  Intent  to 
commit  rape,  evidence  held  to  snfflciently  cor- 
roborate the  prosecutrix  to  justify  a  coaTictlon. 
—State  V.  Bartlett  (Iowa)  285. 

Under  CJode,  §  5488,  the  uncorroborated  testi- 
mony of  prosecutrix  is  sufficient,  in  a  prosecu- 
tion for  assault  with  intent  to  rape,  to  prove 
that  the  crime  was  committed  by  some  one. — 
State  T.  Bartlett  (Iowa)  285. 

Imiffisonment  for  20  years  was  not  excessive 
punishment,  where  defendant  was  convicted  of 
assault  with  intent  to  commit  a  rape  on  thp  per- 
son of  his  daughter. — State  v.  Bartlett  (Iowa) 
285. 

Under  Or.  Code,  {  12,  an  information  for  the 
crime  of  rape  must  charge  that  the  act  was 
done  with  force  and  a^iast  the  will  and  con- 
sent of  prosecutrix.— Hubert  t.  State  (Neb.) 
276. 

Under  Cr.  Code,  $  12,  an  information  for  vio- 
lation of  the  8e<^on  must  charge  the  person 
upon  whom  the  offense  was  committed  as  be- 
ing a  female  child  under  IS  years  of  age  and 
the  accused  as  being  a  male  person  of  18  years 
or  over,  and  in  case  the  prosecutrix  is  over  15 
years  of  age  her  previous  chastity  must  be  al- 
leged.—Hul>ert  T.  State  (Neb.)  270. 

On  a  prosecution  for  rape,  whether  defendant 
was  Buffldently  Identified  as  the  offendei-  held 
a  question  for  the  jury. — ^Boswsyniala  t.  State 
(Wis.)  113. 

RATIFICATION. 

Of  act  of  agent,  aee  "Principal  and  Agent,"  |  S. 


REAL  ACTIONS. 


See 


ie  "Bisctmait"; 
tainer,™J  1. 


"Forcible  Bntry  and  De- 


REAL-ESTATE  AGENTS. 


See  "Brokers." 


REAL  PROPERTY. 


See  "Property.* 


REASONABLE  DOUBT. 

Instructions  aa  to,  set  "Criminal  Law,"  |  9. 
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RECEIPTS. 

Opinion  eTidences  as  to  construction,  see 

dence,"  i  10. 
Parol  evidence,  see  "Evidence,"  1  9; 


'Bvi- 


RECEIVERS. 

Of  bank,  see  "Banks  and  Banking."  t  2. 
Of  corporations  in  general,  see  "Corporations," 
S  7. 

RECEIVING  STOLEN  GOODS. 

Condoct  of  trial,  see  "Criminal  Law,"  |  d 
Evidence  of  other  ofFennefl  in  prosecution  for, 
see  "Criminal  Law,"  68  3,  4. 

*The  buyinf;  or  receiving  property,  knowing 
It  to  have  been  ntnlea.  necessarily  Implies  a 
fdouions  intent.— State  t.  Levich  (Iowa)  334. 

•Under  Code,  f  4S45,  proof  of  defendant's 
gnilty  knowledge  of  the  manner  in  which  the 
property  was  obtained  held  always  essential  to 
a  conviction  for  reoeivinff  stolen  proper^. — 
State  V.  Levicb  (Iowa)  334. 

In  a  prosecution  for  receiving  stolen  property, 
the  refasnl  to  require  prosecnting  witness  to 
state  who  besides  bim&elf  handled  and  sold  the 
kind  of  property  stolen  from  him  held  not 
prejudicial  error. — State  v,  Levich  (Iowa)  334. 

•In  a  prosecution  for  receiving  stolen  prop- 
erty, a  judgment  imposing  a  penitentiary  term 
of  four  years  will  not  be  distorbed  as  excessive, 
where  the  appellate  court  is  satisfied  of  defend- 
ant's guilt  and  of  bis  general  lack  of  moral 
character.— State  t.  LevFch  (Iowa)  334. 

RECORDS. 

Compatation  of  time  of  maMng,  see  "Time.'* 
Indictments  as  public  records,  aee  "Indictment 

and  Information,"  S  1. 
Sufficiency  of  record  title  to  realty,  see  "Ven- 
dor and  Purchaser,"  |  4. 

QT  JudtoCol  proowcHnos. 

Grand  jury  proceedings,  see  "Grand  Jury." 
Transcript  on  appeal  or  writ  of  error,  see 
^'Aj^al  and  Krror,"     8;   "Criminal  Law," 

Of  particular  imtrumenU. 

See  "Assignments,"  {  8;  "Mortgages,"  {  2. 
AsBignroenC  of  mortgage,  see  "Mortgages,"  i  4. 

Contracts  of  sale,  see  "Sales,"  I  9. 
Tax  deed,  see  "Taxation,"  $  9. 

Tar  liens  held  by  the  state  are  within  Laws 
1900,  p.  4.i9.  c.  305,  {  13,  nrovidlns  that  it 
shall  be  joined  as  a  party  defendant  in  pro- 
ceedings nnder  the  Torrens  Law  whenever 

it  has  an  interest  in  or  lien  upon  the  land  In 
suit. — In  re  Xatlonai  Bond  &  Security  Co. 
(Minn.)  678;  National  Bond  &  Security  Co.  v. 
Hopkins,  Id.;  Same  v.  King  (Minn.)  680. 

Laws  1005,  p.  450,  c.  ft05,  known  as  the 
"Torrens  Law,"  g  13.  providing  that  the  state 
shall  be  made  defendant  where  it  has  an  In- 
terest in  the  land  in  suit,  is  constitutional. — 
In  re  National  Bond  &  Security  Co.  (Minn.) 
678;  National  Bond  &  Security  Go.  t.  Hop- 
kins. Id.;  Same  v.  King  (Minn.)  6U0. 


REDEMPTION. 

From  mortgage,  see  "Chattel  Mortgages," 

"Mortgap'S,^'  S  8. 
From  tax  sales,  see  "Taxation,"  H  7,  S. 


i  3; 


REFERENCE. 

For  adjpstment  of  Ion  within  Inmrance  poll?* 
aee  "Insorance,"  |  & 

REFORMATION  OF  INSTRUMENTS. 

See  "Cutcellatkn  of  Instnunenta." 

REGISTERS  OF  DEEDS. 

Filing  contracts  of  sale  with,  see  "Sales,"  |  9l 

REGISTRATION. 

See  "Records." 

Act  requiring  conditional  sales  to  be  recorded 
as  deprivation  of  property  without  due  nro- 
cess  of  law,  we  "Constitntlonal  Law."  {  i. 

For  practice  of  medicine,  see  "Physicians  and 
Surgeons.'* 

Of  contracts  of  sale,  see  "Sales,"  |  9. 

REHEARING. 

See  "New  Trial." 

REINSTATEMENT. 

Of  appeal,  see  "Appeal  and  Error,"  |  10: 

RELEASE. 

See  "Accord  and  Satisfaction":  "Oompromiw 

and  Settlement" ;  "Payment." 
Delivery  in  escrow,  ^  "Escrows," 
Of  prisoner  on  habeas  corpus,   see  "Habeas 

Corpus,"  i  1. 

Of  particular  aUuaes  Hfflat  and  UaMUUa. 
8^  "Mechanics'  Liens,"  |  4;  "Mortgago," 

{  1.  R«qnlslt«s  and  ▼aUdlty. 

Where  an  emiiloyer  obtained  a  release  from  a 
father  for  injuries  caused  by  the  death  of  hi^ 
son  when  the  father  was  prostrated  with  grief. 
It  constituted  a  legal  fraud  on  the  fatlier's 
rights. — Krickson  T.  Northwest  Paper  Co. 
(Minn.)  291. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Bvideoee." 
I  8, 

RELICTION. 

See  ''Waters  and  Water  Coutki,"  |  1. 

RELIGIOUS  SOCIETIES. 

The  eonrts  wQI  not  review  the  proceedings 
of  church  tribunals  to  dedde  whethw  they  are 
regular  or  within  their  ecclesiastical  jurisdic- 
tion. Dor  decide  on  the  memberahin  or  spiritual 
Status  of  persona  hdonging  to  relijoooB  aocie* 
ties.— Bonacum  t.  Murphy  (Neb.)  laOi 

REMAINDERS. 

See  "Homestead,"  |  3;  "Life  BsUtea." 
Creation  by  wiU,  see  "WUls,"  |  4. 

REMITTITUR. 

Affecting  jarisdictional  amonnt  in  controversy 
on  appeal,  see  "Appeal  and  Error,"  |  2. 
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REMOVAL 

-Of  execabv  or  administrator,  see  "Bxecaton 
and  AdndnistratMS,"  |  1. 

REMOVAL  OF  CAUSES. 

From  one  jaetice  to  another,  lee  "JnsticeB  of 
the  Peace,"  8  2. 

REMOVAL  OF  CLOUD. 

See  ''Quieting  Title.'* 

RENEWAL. 

-Of  leoae.  see  "Landlord  and  Tenant,"  1  2. 

RENT. 

See  *l^diord  and  Tenant,"  (  4, 

REPAIRS. 

Of  premise*  demised,  aee  "Landlord  and  Ten- 
ant," S  S. 

REPEAL. 

■Of  Btatate.  see  "Statutea,"  8  4. 

REPLEVIN. 

Contradiction  of  witnesses,  see  "Witnesses,"  8  3. 
For  gooda  delivered  by  sellers,  see  "Sales,  *  {  7. 
Hearsay  as  evidence  in,  see  "Evidence,"  8  7. 
Proof  of  declarations  as  res  gestie,  see  "Evi- 
dence," 8  3. 

S   1.    Riffht  of  action  and  defenses. 

"Where  chattels  have  been  taken  under  an 
execution  against  one  other  than  the  owner, 
be  is  not  reriuired  to  sue  on  the  ofBcer's  indem- 
nifying Iwnd.  hot  may  bring  replevin. — Mitchell 
T.  McLeod  aowa)  349. 

Beplevin  will  lie  against  an  officer  who  has 
sold  chattels  under  execution  after  notice  of 
ownership  from  a  third  person,  thooph  the  offi- 
cer is  still  in  possession. — Mitchell  t.  Me- 
T.«od  (Iowa)  349. 

•Where  the  grounds  stated  in  a  petition  for 
attachment  are  insufflcient,  the  property  may  be 
rei^evied. — Upp  v.  Neuhring  (Iowa)  350.. 

In  order  for  defendant  in  attachment  to  bring 
replevin,  held  not  necessary  for  him  lo  give  the 
notice  to  the  officer,  required  by  Code,  (8  8991, 
3906.— Upp  V.  Neuhring  (Iowa)  350. 

S  2,  Jnrladlotion.  venne,  and  parties. 

Where  plaintitTs  chattels  were  levied  on  nnder 
execution  against  another,  and  sold  after  prop- 
er notice  of  ownership,  in  replevin  to  recover 

possession,  there  was  no  misjoinder  in  malcing 
both  the  sheriff  and  the  execution  purchaser 
imrties  defendant. — Mitchell  v.  McLeod  (Iowa) 
349. 

8  3.   Prooeedlncs  for  taking  and  rede- 
Utbtj  of  property. 

In  an  action  on  a  second  replevin  bond,  given 
withont  an  order  for  llie  issuance  of  a  new 
bond,  the  trial  court  held  to  have  properly  de- 
termmed  that  such  bond  was  valid. — StaSortl  v. 
Baker  (Mich.)  321. 

I  4.    Pleadlns  s>d  evldenoe. 

An  objection  in  a  suit  on  a  replevin  bond 
that  defendant  in  replevin  had  siitisfied  his  lien 
by  foreclosing  a  mortgage  could  not  be  raised 
under  a  plea  of  general  Issne. — Stafford  t. 
Baker  (Mich.)  331. 


In  an  action  for  claim  and  delivery  erldoiee 
held  to  snstatn  findings  for  defendant— Deuison 
T.  Sawyer  (Minn.)  306. 

In  replevin  of  certain  cattle,  evidence  held 
to  support  judgment  for  plaintiff. — ^May  t. 
First  Nat.  Bank  (Neb.)  184. 

8  fi.  Trial,   Jndsment,   enforoement  of 
Jndsment,  and  review. 

Judgment  In  replevin  unawiealed  from  held 
conclusive  against  an  objection  that  the  prop- 
erty had  not  been  delivered  to  plaintiff  under 
a  writ  and  that  defendant  bad  therefore  not  been 
damaged. — Stafford  v.  Baker  (Micb.)  321. 

A  judgment  in  replevin  held  conclusive  against 
au  objection  that  tlie  defendant  by  previously 
toreciosltM;  a  chattel  mortgage  on  the  property 
replevied  had  satisfied  his  lien  and  released  the 
bond.--Stafford  v.  Baker  (Mich.)  821. 

Where  a  landlord  seeks  to  recover  by  claim 
and  delivery  a  portion  of  the  crop  mortgaged  by 
his  tenant,  ano  fails,  he  mast  return  the  same, 
adjusting  all  unsettled  matters  in  Bome  other 
action.^HDenison  v.  Sawyer  (Minn.)  305. 

In  an  action  Ua  cialm  and  delivery  no  ac- 
counting can  be  had.  —  Denison  t.  Sawyer 
(Minn.)  305. 

I  6.  IdaMllties  on  bonds  and  nndevtak- 
ings. 

Assignee  of  a  jndgment  for  plaintiff,  in  an 
action  to  recover  possession  of  prrsonnl  prop- 
erty, held  the  real  party  in  intprest,  entitled  to 
pue  on  a  redelivery  bond. — Odeil  T.  Petty  (S. 
D.)  249. 

REPUTATION. 

Of  prosecutrix  in  seduction,  see  "Seduction,"  {  1. 

REQUESTS. 

For  Instructions  In  criminal  prosecutions,  see 

"Criminal  Law,"  |  12 
For  Instructions  In  dvil  actions,  see  "Trial," 

I  o. 

RESCISSION 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract,  see  "Contracts."  8  3. 

Of  contract  for  sale  of  goods,  see  "Sales,"  §S 
3,  6. 

Of  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"  §  3. 
Of  exchange  of  property,  see  "Exchange  of 

Property." 

Of  lease,  see  "Landlord  and  Tenant,"  §  1. 
Of  sale  of  corporate  stwA,  see  "Corporations," 
S  3. 

RESERVATIONS. 

In  deeds,  see  "Deeds,"  8  2. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  8  3, 

RESIGNATION. 

Of  officer,  see  "Officers,"  8  L 

RES  JUDICATA. 

See  "Judgment"  88  6,  7. 

Order  in  supplemental  'oroceedings,  requlrii^ 
payment  of  money  by  oankrupt,  see  Bank- 
ruptcy," 5  2. 


*  Point  annotatod.  Boo  srlUbM. 
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RESTRAINT  OF  TRADE. 

Trnsti  and  otber  comblnatimis,  m  "Moiu^ 
'olies,**  I  1. 

RESTRICTIONS. 

In  deeds,  see  "Deeds.**  |  & 

RESULTING  TRUSTS. 

See  'rmuts,"  i  1. 

RETREAT. 

Application  of  doctrine  of  retreat,  aee  "Homl* 

RETURN. 

Of  record  of  proceedinn  for  inirpose  of  re- 
Tiew,  sea  "Appeal  and  Bma,"  |  8. 

REVENUE. 

See  "Internal  Revenae";  "Taxation." 

REVIEW. 

See  "Appeal  and  Error":  "Certiorari";  "Crimi- 
nal Law,"  iS  16-18;  ''Justice*  of  the  Peace," 
I  8. 

Of  errors  hy  habeas  corpus,  set  "Habeas  Oor- 
pua,"  I  1. 

REVISION. 

Of  statute,  see  "Statotes,"  S  & 

RIGHT  OF  WAY. 

Se«  "Easements." 

RIPARIAN  RIGHTS. 

Sea  "Navigable  Waters,"  f  2. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serr- 

ant,"  SS  6.  8,  9. 
WithlD  insurance  policy,  see  "Insnranoe,"  |  S. 

ROADS. 

See  "Highways." 

Streets  In  cities,  see  "Municipal  Coipora- 
tions."  SS  5.  7. 

RULES  OF  COURT. 

Briefs,  see  "Appeal  and  Error,"  S 

Sta^of  ocaminatioD  of  party,  see  "Discovery," 

SALES. 

Act  reguirinx  conditional  sales  to  be  recorded 

as  deprivation  of  property  -without  due  process 
of  law,  see  "Constitutional  Law,"  3  7. 

By  agent,  see  "Principal  and  Agent"  S  8. 

By  executors  or  administrators,  see  "Executors 
and  AdministratorB,"  S  2. 

By  trustees,  see  "Trusts,"  S  8, 

Estoppel  of  purchaser  of  standing  timber  to  deny 
atiandonmcnt  of  contract,  see  "Estoppel,"  S  1. 

Harmless  error  in  action  for  false  representa- 
tions and  breach  of  warrantar,  see  "i^peal 
and  Bnor,"  i  18. 


Liability  of  aasisnee  of  buyer  for  bene6t  <g 

creditors,  see    'AsBignmmts  for  Benefit  of 

Creditors."  |  2. 
Mortgage  foreclosure  sale,  see  "Mortgages/'  t  '. 
Of  corporate  property,  see  "CorporatioDs,**  I  & 
Of  corporate  stock,  see  "Corporations,*'  S  3. 
Of  Intoxicating  litjaots,  see    Intoxicating  1^9- 

oors,"  S  3. 
Of  loga,  see  "Lms  and  Logging." 
Of  property  of  decedent  nnder  order  of  court 

see  "Executors  and  Administraton,**  J  Sl 
Of  realty,  see  "Vendor  and  Purchaser.'* 
Parol  evidence,  see  "Evidence,"  f  9. 
Questions  presented  for  review  in  lower  cmitt 

in  action  for  breach  of  warranty,  see  "Apr^ 

and  Error,"  |  4. 
Review  of  evidence  as  to  persiHis  participaciDf 

in  transaction,  see  "Appeal  end  Error,"  S  4. 
Tax  sales,  see  ''Taxation,"  8  7. 
To  husband  acting   as  agent  for   wife,  an 

"Husband  and  Wife,"  S  3. 

S  1*    Beqwlsites   ud  Talidlty    of  cob- 

The  title  of  a  complainant  to  personal  propcnr 
sold  held  sufficientlv  proved  prima  facie  a 
hill  of  sale  executed  oy  a  corporation,  with  pr--.; 
of  the  payment  of  price  and  delivery. — Linr> 
V.  Dalzell  (Mich.)  W5. 

Certain  memorandum  or  order  held  to  cos- 
stitnte  contract  for  sale  of  goods. — DayLeathet 
Co.  V.  SUchigan  Leather  Go.  (Mich.)  797. 

'Circumstances  held  to  give  rise  to  an  implied 
contract  to  pay  the  market  value  of  certab 
goods. — Teetsel  r.  DavidsCHi  Bros.  Marble  Cn. 
(Neb.)  lOeS. 

Capital  stock  of  a  corporation  is  a  g<K>d 
consideration  for  the  transfer  of  property  to 
the  corporation. — Oardner  t.  Haines  (S.  D.j 

244. 

S  2.    OonstmetioB  of  eoBtrmot. 

Where  coal  from  a  mine  in  niinois  was  order- 
ed from  a  wholesale  dealer  in  Nebraafca  n 
December  7.  1901,  for  the  winter  trade,  u 
offer  to  deliver  March  28,  1902,  ia  an  mi- 
reasonable  delay,  releasing  the  buyer. — McGin- 
nls  V.  R,  E.  Johnson  Go.  (Neb.)  869. 

*Where  the  time  of  payment  Is  not  fixed  tiy 
the  contract  of  sale,  the  law  presumes  a  cash 
sale,  and,  while  title  may  have  passed  to  tbe 
buyer,  he  is  not  entitled  to  possesslMi  until  the 
full  purchase  price  has  been  paid  or  tendo^ed. — 
Baker  v.  McDonald  (NebJ  m 

S  3.  ModifloKtloB  or  nsolsaiom  ef  mb- 

traet. 

A  seller's  offer  to  accept  a  retnni  of  goodr 
unsatisfactory  to  the  buyer  Add  only  to  eo- 

title  the  buyer  to  return  goods  with  wbi<ii 
It  had  reasonable  grounds  to  be  disaatisnM. 
— Knpf»  V.  Michigan  Clothing  Co.  (Micb.r 
682. 

*nnder  an  agreement  that  goods  sold  should 
be  satisfactory,  the  buyer  is  required  to  ic- 
spect  with  reasonable  promptitude. — Kapf*r 
V.  Michigan  Clothing  Co.  (Mich.)  582. 

'Where  goods  were  ordered  sample,  an! 
the  goods  uiipped  were  np  to  the  standard  nl 
the  samples,  the  bi^er  was  not  entitled  to  r^ 
ject  the  same  for  defects  in  quality. — ^Knpfer 
V.  Michigan  Clothing  Co.  (Mich.)  582. 

*Where.  on  the  sale  of  persons!  properly, 
the  amount  to  he  paid  is  to  be  determined  fa.T 
measurement  of  the  proper^,  a  measuremeni 
which  is  grossly  unfair  as  the  resnlt  of  fraud 
or  mistake  is  not  binding,  and  a  tender  faa»Hl 
thereon  does  not  entitle  the  purchaser  to  poe- 
sesaion. — Bak^r  v.  McDonald  (Neb.)  923. 

*A  breach  of  a  warranty  of  the  quality  on  « 
sale  does  not  entitle  purdiasev  to  rescind  the 
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same  wben  tulty  executed. — SimoDaon  t.  Jra- 
Bon  (N.  D.)  KIS. 

S   4.  PerfontaaM  of  eontraot. 

Buyer's  direction  to  a  carrier  to  retarn 
goods  which  had  been  rejected  and  reshipped 
to  the  seller  held  an  acceptance. — Kapfer  t. 
Michigan  Clothing  Co.  (Micb.)  682. 

*In  the  absence  of  an  express  warranty,  the 
-vendee  on  receipt  of  the  goods  most  act  prompt- 
ly after  an  opportunity  is  given  to  inspect, 
and  must  reject  them  within  a  reasonable  time. 
— Day  Leather  Co.  t.  Michigan  Leather  Co. 
(Mich.)  787. 

A  THidee.  who  retains  goods  and  conanmee 
them  without  objection,  admits  that  they  com- 
ply with  the  terms  of  his  purchase  as  to  qual- 
ity.— Cohen  y.  Hawkins  (Neb.)  179. 

On  a  sale  of  coal  by  a  wholesale  dealer,  the 
court  may  determine  whether  his  offer  to  de- 
liver waa  made  within  a  reasonable  time  as  a 
matter  of  law. — ^McGInnls  t.  B.  K.  Johnson  Co. 
(Neb.)  868. 

f  5.    Operation  and  effeet. 

One  is  not  a  bona  fide  purchaser  for  valne 
until  he  has  paid  the  mice  or  become  irrevo- 
cably bound  therefor.— -Nebraska  Moline  Plow 
Co.  V.  Blackburn  (Neb.)  178. 

*11ie  general  rule  is  that  when  the  terms  ot 
sale  of  personal  property  have  been  agreed  on, 
and  everything  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  becomes  abso- 
lute as  between  the  parties  without  actnal  pay- 
ment or  delivery. — Baker  t.  McDonald  (Neb.) 
923. 

On  sale  pf  70  bushels  of  flax  mixed  with  flax 
of  like  qaanti^  and  grade,  the  fact  l^ere 
has  been  no  separation  from  the  mass  will  not 

Ereveut  tbp  title  from  passing. — O'Keefe  t. 
leistikow  (N.  D.)  515. 

A  contract  for  the  sale  of  a  threshing  ontfit 
Aeld  "an  agreement  for  sale"  with  warranty, 
right  of  inspection,  and  rescisdon  in  case  of  a 
breadi,  as  provided  by  Bev.  Olr.  Code,  S  1299, 
ISOl,  1888,  1840.— BaskerrlUe  t.  JohnK>n  (S. 
D.)  818. 

f  6.  Warrantlea. 

The  fact  that  cattle  were  infected  with 
microbes  of  a  disease  not  yet  developed  held 
to  have  amounted  to  a  breach  of  warranty  of 
soundness. — Mitchell  v.  Pinckney  (Iowa)  286. 

A  warranty  on  the  sale  of  a  chattel  need  not 
be  the  sole  inducement  to  the  ptircbase,  in  or- 
der to  give  the  purchaser  a  right  of  action  for 
Its  breach;  but  It  must  have  been  operative  in 
cansing  the  sale. — Mitchell  v.  Pinckney  (Iowa) 
286. 

*The  seller  of  a  machine  held  to  have  waived 
a  requirement  of  the  contract  of  sale  as  to  the 
giving  of  written  notice  of  failure  of  the  ma- 
chine to  satisfy  a  warranty. — First  Nat  Bank 
T.  Dntcher  (Iowa)  487. 

Under  a  contract  for  the  sale  of  a  machine, 
the  buyer  held  entitled  to  rescind,  and  not  lim- 
ited to  an  action  for  damages  for  breach  of  the 
warranty. — First  Nat.  Bank  t.  Dutcber  (Iowa) 
497. 

Conditions  in  a  contract  of  sale  limiting  the 
liability  of  the  seller  on  a  warranty  are  to  be 
strictly  construed  again^tt  bim. — ^First  Nat. 
Bank  V.  Dutcber  (Iowa)  497. 

Buyers  held  warranted  in  rescinding  an  entire 
contract  for  the  sale  of  a  threshing  outfit  for 
breach  of  a  warranty  that  it  should  "be  well 
made  and  of  good  material," — Baskerville  t. 
Johnson  (S.  O.)  818. 


I  7.   Hemodiei  of  leller. 

Where  goods  were  sold  under  an  agreement 
that  they  should  prove  satisfactory,  the  burden 
was'on  the  buyer  to  show  that  goods  rejected 
were  legally  dnsatisfactory. — Eupfer  r.  Mich- 
igan Clothing  Co.  (Mich.)  582. 

In  an  action  for  goods  sold.  It  waa  error  to 
permit  the  jury  to  determine  the  quality  of 
goods  returned  from  testimony  as  to  other 
goods  not  shown  to  be  similar. — Enpfer  v. 
Michigan  Clothing  Co.  (Mich.)  582. 

A  buyer  held  not  authorized  to  refuse  ac- 
ceptance of  goods  sold  as  unsatisfactory 
showing  that  other  goods  received  under  sim- 
ilar orders  were   unsatisfactory. — Eupfer  v. 
Michigan  Clothing  Co.  (Mich.)  582. 

In  an  action  for  the  price  of  goods  sold,  held 
that  the  qn^tlon  of  l^od  of  plaintiff  should 
have  been  submitted  to  the  jury. — Perkins 
Windmill  Co.  t.  Eelly  (Mich.)  663. 

The  seller  cannot  recover  the  price  of  goods 
different  from  those  ordered,  if  theyare  re- 
fused by  the  purchaser. — Perkins  Windmill 
Co.  V.  Eelly  (Mich.)  663. 

*Where  property  sold  has  been  set  apart  and 
identified,  and  the  purchaser  has  paid  part  of 
the  price,  but  because  of  fraud  or  mistake  in 
the  measurement  bis  tender  of  the  balance  is 
not  sufficient,  the  seller  may  recover  i>08se8sion 
of  the  property  by  replevin  on  ground  of  special 
ownership,  but  not  under  the  claim  of  absolute 
ownership  without  rescinding  the  contract  and 
tendering  back  the  amount  paid. — Baker  v. 
McDonald  (Neb.)  923. 

In  an  action  for  the  price  of  an  engine  sold, 
evidenra  held  Insufficient  to  sustain  a  Twdict 
that  the  engine  purchased  onder  a  written  war- 
ranty was  worthless. — Houghton  Implement  Co. 
T.  Doughty  Qi.  D.)  616. 

*In  an  action  for  the  price  of  an  engine  sold, 
in  proving  the  value,  under  an  answer  alleging 
it  to  be  worthless,  the  evidence  should  be  con- 
fined to  the  engine  when  delivered. — Houghtou 
Implement  Co.  v.  Dou^ty  (N.  D.)  516. 

8  8.  Remedies  of  hnyer. 

In  an  action  for  breach  of  warranty  of  sound- 
ness on  the  sale  of  cattle,  an  instruction  on 
damages  for  the  communication  ot  the  disease 
to  plaintiff's  other  cattle  held  not  erroneons. — 
Mitchell  V.  Pinckney  (Iowa)  286. 

In  an  action  by  the  purchaser  of  chattels  for 
breach  of  warranty,  ft  is  not  necessary  that 
proof  of  reliance  thereon  be  made  I7  the  posi- 
tive testimony  of  the  buyer;  but  it  u  sufficient 
If  It  appears  from  the  drcnmstances. — Mitchell 
V.  Pinckney  (Iowa)  286. 

In  an  action  for  breach  of  warranty  on  the 
sale  of  cattle,  an  instruction  held  not  erroneous 
on  the  theory  that  it  failed  to  limit  the  jura  to 
the  particular  breadi  relied  on. — Mitoiell  v. 
Pinckney  (Iowa)  286. 

Under  a  contract  for  the  sale  of  a  machine 
which  entitled  the  buyer  to  return  It  If  unsat- 
isfactory, evidence  held  not  to  show  as  a  matter 
of  law  that  the  buyer's  delay  in  so  doing  was 
unreasonable. — First  Nat.  Bank  v.  Dutcber 
(Iowa)  407. 

A  surety  in  a  contract  of  sale  held  not  a  neces- 
sary party  to  a  cross-petition  filed  by  the  buy- 
er ai^nst  the  seller  in  an  action  against  the 
former  by  an  indorsee  of  the  note  given  for  the 
purchase  price. — First  Nat  Bank  v.  Dnteher 
(Iowa)  497. 

9  9.    Conditional  sales. 

*A  contract  for  the  sale  of  a  chattel  held 
within  Code.  |  2905.— National  Gash  Register 
Co.  V.  Zanga  (Iowa)  800. 


*  Point  HinotatMl.  Be*  ajrllalma. 
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The  operation  of  Laws  1893.  p.  56,  c.  36,  {  1, 
re-enaoted  eb  Rev.  Civ.  Code,  i  1315.  Aeld  not 
interrupted  by  Act  Feb.  25,  1903.— Prlngle  T. 
Caofield  (8.  D.)  223.  • 

A  written  iDstrument,  purporting  to  be  ft 
lease  of  pertionaltr,  held  a  conditional  sale. — 
Pringle  v.  Caufield  <S.  D.)  223. 

•Under  Laws  1893,  p.  66.  c.  36,  f  1,  the 
failure  to  file  in  the  office  of  the  register  of 
deeds  a  contract  of  sale  held  to  vest  the  title 
in  the  buyer,  freed  from  the  conditions  of  the 
contract  as  to  third  persons. — ^Webber  t. 
Conklin  (S.  D.)  675. 

SATISFACTION. 

See  "Accord  and  Satisfaction" ;  "Compromise 

and  Settlement" ;    "Payment" ;  "Release." 
Of  mechanic's  lien,  see  '"Mechanics'  Liens,"  fi  4. 
Of  mortgage,  see  "Mortgages,"  {  5. 


SCALING. 


As  a  measurement 
Logging." 


of  logs,  see  "Logs  and 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Gonclnsion  in  pleading  In  action  to  remove 
school  snperintendwt  from  office,  see  "Piead- 

irig."  ;  1. 

Disposition  of  taxes,  see  "Taxation,"  {  11. 

«  1.   Pnbllo  sehoola. 

A  teacher's  contract  construed,  and  held  to 
authorize  the  school  hoard  to  dischurge  ,the 
teacher  before  the  betrinning  of  the  spring  term. 
— Kin^THton  v.  School  Dist.  No.  5.  Decatur  Tp. 

(Mich.)  28. 

A  foster  parent  is  entitled  to  mandamus  to 
compel  the  board  of  education  to  admit  his 
child  to  attendance  without  payment  of  tuition, 
thouffh  the  child  mar  not  have  been  legall7 
adopted.— McNisli  v.  State  (Neh.)  186. 

Tfnder  Cobbey's  Ann.  St.  1903.  fi  11,237,  a 
foster  parent  of  a  child  of  school  aze  can  com- 
pel the  board  of  education  to  admit  such  child 
to  attendance  without  payment  of  tuition. — 
McNish  T.  State  (Neb.)  186. 

Under  Rev.  Pol.  Code.  S  1806,  one  month's 
absence  from  the  state  held  not  a  neglect  of 
duty  on  the  part  of  a  county  Huperintendent  of 
schools.— Bon  Homme  County  v.  McLouth  (S. 
D.)  256. 

Under  Rev.  Pol.  Code,  $  1806.  failure  of  a 

county  superintpmlcnt  of  school;*  to  nppoint  a 
deputy  to  perform  his  duties  during  his  absence 
h^ld  not  a  npftlect  of  duty. — Bon  Homme  Coun- 
ty V.  McLouth  (S.  D.)  250. 

Under  Rev.  Pol.  Code,  §  1806.  that  no  official 
duty  was  performed  by  a  county  superintendent 
of  schools  during  hia  absence  from  the  state  held 
not  to  imply  willful  neglect  of  dttty. — Bon 
Homme  County  t.  McLouth  (S.  D.)  256. 

SEALS. 

Limitation  of  actions  ns  to  sealed  and  unsealed 
instruments,  see  "Limitation  of  Actions,"  S  1* 
Sealed  notes,  see  "Bills  and  Notes,"  }  1. 

SEDUCTION. 

{  1.    CrimlMl  reiponsiblllty. 

In  a  prosecution  for  seduction,  instruction 
construed,  and  held  erroneous. — State  v.  Hum- 
mer (Iowa)  722. 


In  a  prosecution  for  seductlos,  erldence  * 
show  reputation  of  prosecutrix  is  not  admiso. . 
in  rebuttal  of  evidence  showing  unchastitr- 
State  T.  Hummer  (Iowa)  722. 

In  a  prosecution  for  Bcdnction,  instruction 
to  e^dence  of  unchaste  character  of  proifecc* 
A*W  erroneous. — State  v.  Hummer  (loic-a)  T 

SELF-DEFENSE. 

See  "Assault  and  Battery,"  |  2:  "Hoinicid-'.. 
H4.S. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  IL.aw' 
S  IS;  "Rape,"  {  2;  "Receiving  Stolen  Uoutl:^ 

SEPARATION. 

See  "Husband  and  Wife,"  S  4. 

As  ground  for  divorce^  see  "DlTore^"  {  1. 

SERVICE. 

Of  process,  see  'Trocess,"  {  1. 

SERVICES. 

See  "Master  and  Servant."   {  2;  "Work  axu' 
Labor." 


SERVITUDES. 


See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

In  attachment  proceeding,  see  "Attachment." 
S  5. 

I  1.  SvbJeoi-inatteT. 

Under  Code.  S  3570.  a  canse  of  action 
held  by  defendant  at  the  time  suit  watt  (.■<'>:i 
meuced  cannot  be  set  up  by  him  as  a  count  ■ 
claim. — Morrison  Mfg.  Go.  t.  Rimemuin  (low. 
279. 

Gen.  St.  1894.  S  5157.  was  tntoided  solely  ^'; 
the  benefit  of  the  debtor,  and  In  an  action  on  n 
assigned  claim  against  one  who  obtained  i'  • 
money  sued  for  in  an  invalid  garnishtnpat  p~ 
ceeding  defendant  cannot  set  otf  a  claim  b-. 
by  him  against  tiie  assignor.— Qaigley  t.  Wei: 
(Minn.)  236. 

A  cause  of  action  cannot  be  pleaded  as  i 
counterclaim  to  an  action  ex  delicto,  unless  :* 
arises  out  of  the  transaction  set  forth  in  th. 
complaint,  or  is  connected  with  the  snbj<»(i- 
matter  of  the  action. — Hanson  t.  Byni<- 
(&Iinn.)  762. 

*In  an  action  for  damages  tor  fraudulent  ai>' 

deceitful  representations,  and  advice  mad*'  n^i 
given  by  defendant  as  an  attorney  at  law  to  rl- 
plaintiff,  causes  of  action  for  money  paid  f'- 
nnd  loaned  to  plaintiff  are  not  proper  voante:- 
daims^ — ^Hanson  t.  Byrnes  (Minn.)  762. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Compntnoi- 
and  Settlement";  "Payment";  "Rrieaee." 

SEWERS. 

See  "Municipal  Corporations,"  SI  3,  & 

SHERIFFS  AND  CONSTABLES. 

Extortion  by,  see  "Extortion," 


*  Point  annotated.   See  syllabna. 
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:  -LiaUIity  of  Btreet  railroad  for  assault  by  deputy 
sherift  In  canrins  out  requefit  of  conductor, 
.    see  "Master  and  Serrant,"  S  11. 
Service  of  notice  to  redeem  from  tax  sal^  see 

"Taxation,"  t  8. 
Blieriff  u  party  in  replevin,  see  "Replevin,"  {  2. 

I  1*  Appointment,     qsallfloatlon,  and 
tenure. 

Under  Iter.  Pol.  Code,  $  1814,  one  appointed 
to  fill  die  vacancy  in  the  office  of  sheritF  on  the 
■-  death  of  the  incnmbent  in  December  following 
his  re-election  for  a  two-year  term  from  Janu- 
ary Ist  following  held  entitled  to  the  office 
until  the  racanc?  la  filled  at  a  general  election. 
—State     Vincent  (8.  D.)  914. 

SHOWS. 

See  "Theatera  and  Showa." 

SIDEWALKS. 

Sea  "Municipal  Corporations,"  S8  8,  7. 

SIGNATURES. 

Peliminary  proof  of  signatures   to  documents 
offered  in  eridence,  see  "Evidence,"  1 8. 

SLANDER. 

See  "Libel  and  Slander." 

SODOMY. 

The  crime  against  nature  punishable  by  Bev. 
St.  18^  I  4681,  and  not  the  crime  punishable 
by  section  46&1B.  held  shown. — ^Means  t.  State 
(Wis.)  81fi. 

*A  boy  seven  years  of  age  cannot  consent  to 
a  crime  against  nature,  and  is  not  an  ac- 
complice.— Means  t.  State  (Wis.)  816. 

SPECIFIC  PERFORMANCE, 

Bj  execntor,  see  "Executors  and  Administra- 
tors," $  2. 

Comi>etency  of  witnesses,  see  "Witnesses,"  i  1. 
Evidence  of  existence  of  contract  to  support, 

see  "Vendor  and  Purchaser,"  i  1. 
Of  contract   within   statute   of   frauds,  see 

"Frauds,  Statute  of,"  S  8. 

i   1,   natnre  and  sronnds  of  remedT  in 
ceneraL 

Purchaser  of  land  held  not  entitled  to  per- 
formance to  the  extent  of  the  conveyance  of 
all  the  land  except  the  homestead,  and  subject 
to  the  wife's  one-third  interest  in  the  remain- 
der, nor  to  damages  for  the  failure  of  defend- 
ant to  perform.— -«chwab  t.  Baremore  (Minn.) 
10. 

i  Z.   Contraots  enforceable. 

^Specific  performance  of  a  contract  refused 
on  the  ground  that  it  is  unconscionable. — Van 
Norsdall  t.  Smith  (Mich.)  6G0. 

*To  warrant  specific  performanee,  contract 
must  be  fair  and  made  {^.persons  of  snffident 
dnderstanding. — Miller  v.  r^exhus  (S.  D.)  519. 

'Specific  performance  of  contract  for  sale  of 
land  would  not  be  enforced  against  ignorant 
foreigner  who  did  not  understand  the  transac- 
tion.—Miller  V.  TjexhuB  (S.  D.)  519. 

§  3.   Prooeedlncs  and  relief. 

A  court  decreeing  a  specific  performance  of 
a  contract  for  the  purchase  of  an  interest  in 
land  cannot,  on  the  purchaser's  failure  to  pay 
the  price,  decree  a  lien  on  any  interest  In  the 

*  FolMt  nn»tat*d. 


land  except  the  interest  which  Hm  complain- 
ant contracted  to  selL~-Tan  Norsdall  t.  Siuith 
(Mich.)  66a 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors.** 

STAMPS. 

Effect  of  omission  of  revenue  stamp  from  mort- 
gage note,  see  "Mortgages,"  |  2. 

STARE  DECISIS. 

See  "Courts."  S  1. 

STATE  AGRICULTURAL  SOCIETY. 

Exemption  from  liability  to  suit  for  false  im- 

prlsonmait,  see  "False  Imprisonment."  1 1. 
Tftie  of  statnte  affecting,  bm  "Statates,"  |  2. 

STATEMENT. 

Br  witness  inooudatent  witii  testimony,  tee 

^'Wttnesaes,"  13. 
Of  case  or  facts  for  purpose  of  nTisw.  see  **Ap- 
pealandBrror,"  J«. 

STATES. 

As^garty^^proceedings  nnder  Torrens  Law,  see 

Courts,  see  "Courts." 

Le^slative  power,  see  "Constitutional  Law,"  {  2. 
Preanmption  as  to  laws  of  other  states,  see 

"HrideBcei"  12. 
State  as  party  In  action  for  trespass,  see  "Trea- 

pasB,"  6  1. 

Support  by  state  of  nonresident  Insane  person, 
see  "Insane  Persons,"  S  1. 

i  1>    Fiscal   manacementt  pnbUfl  dobt» 
and  aeonrltiea. 

Laws  1903,  p.  634,  c.  887.  Md  not  in  the 
power  of  the  Legislature,  because  making  an 
appropriation  for  a  private  purpose. — State  v. 
Houser  (Wis.)  77. 

§  2.  Actions. 

•Under  Gen.  St.  1894.  S8  550(M5516.  the  state 
is  liable  for  costs  in  civil  actions  brought  by  it. 
—State  V.  Buckman  (Minn.)  289. 

A  resolution  of  a  state  senate,  passed  in  ac- 
cordance with  Cobbey's  Ann.  St  1903.  |  47C8, 
will  authorize  the  claimant  to  sue  the  state 
on  hia  claim. — Lancaster  County  v.  State 
(Neb.)  187. 

A  creditor  of  a  state  held  not  required  to  file 
such  claim  within  two  years  after  its  accrual 
with  the  Auditor  of  Public  Accounts  for  adjust- 
ment, under  Const,  art  9,  I  8. — Lancasto- 
County  T.  State  (Neb.)  187. 

STATUTES. 

Presumptions  as  to  laws  of  other  states,  see 
"Evidence,"  S  2. 

ProvUbmi  relating  to  parHctdar  nibfects. 

See  "Attachment"  i  3;   "Bankruptcy,"  i  1: 
I'Banks  and  Banking,"  H  1«  2:  "Bastards,"  i 


Domain."  $S  1,  2;  "Evidence,'^  8  8;  "Fraudu- 
lent Conveyances,"  8  1:  "Hii^iwaya,"  f  1;  "In- 
toxicating liquors";  "umitation  of  Actions^" 
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f  1;  "Mecbaaics'  Liens";  "Monopolies,*'  S  1; 

'^Paupers,"  {  2;  "Bailtoada,"  {  1;  "Records"; 

"Sales,"  S  8;  'taxation." 
Act  declaring  restriction  of  railroad's  liability 

for  injuries  Illegal,  as  violation  of  Ubert;  to 

contract,  sea  "Constitutional  Law,"  S  3. 
Act  providine  for  preference  of  soldiers  and 

sailors  in  cWil  service  as  class  legislation,  see 

"Constltational  Law,"  S  6. 
Act  providing  for  reinstatement  of  appeal  as 

Tioladon  of  vested  rigbt,  see  "Constitntlonal 

Law,"  f  4. 

Act  requiring  conditional  Bales  to  be  recorded 

as  deprivation  of  due  process  of  law,  see  "Goa* 

stitutional  Law,"  §  7. 
Annulment  of  marriage,  see  "Marriage^" 
Computation  of  time,  see  "Time." 
Correction  of  mistakes  in  justice  court,  see 

"Justices  of  the  Peace,"  {  2. 
Disposal  of  crops  subject  to  landlord's  lien, 

see  "Landlord  and  Tenant,"  {  4. 
Joinder  of  causes,  see  "Action,"  i  1. 
Limitation  of  master's  liability,  see  "Master 

and  Servant,"  §  4. 
Misjoinder  of  causes  of  action  in  pleading,  see 

"Pleading,"  fi  4. 
Misjoinder  of  parties,  see  "Parties."  {  2. 
Notice  of  personal  injaries  in  action  by  fatber 

for  loss  of  services  of  cbild.  see  "Parent  and 

ChUd." 

Notice  to  city  of  claim  for  Injuries,  see  "Mu- 
nicipal Corporations."  {  7. 

Obstructions  in  bicliways,  see  "Highways,"  I  8. 

Permits  for  plumbing  work,  see  "Licenses,"  f  L 

Practice  of  medicine,  see  *  Physicians  and  Soiv 
geons," 

Purchase  of  road  madiinery  by  township  board, 

see  "Towns,"  9  1.  k 
Repair  of  county  baUdinKS,  see  "Oonnties,"  |  2. 
Resulting  trusts,  see  "Tmats,"  |  1. 
Bevenue  laws,  see  "Internal  Rerenne." 
Sates  of  property  of  deced«it,  see  "Bzeentors 

and  Administrators," 
Statute  of  frauds,  see  "Frauds.  Statute  of." 
Statutory  new  trial,  see  "New  Trial,"  |  4. 
Terms  of  court,  see  "Courts,"  {  1. 
Trial  by  jury,  see  "Jury,"  1 1. 
Validity  of  act  for  inspection  of  banks  as  dele> 

gation  of  legislative  power,  see  "Gonstitattoii- 

al  Law,"  8  2. 

I  1.    EMatment.  r*«alsltMf  mad  nlUttr 
In  K^aerml. 

A  substitute  for  a  bill  Md  gramane  to  the  bill, 
and  not  void  because  ofFered  more  than  60  days 
after  the  beginning  of  the  leslalative  session. — 
Attorney  General  T.  Stryker  (Mich.)  737. 

Where  portfoos  of  an  act  were  the  principal 
inducement  for  its  passage,  and  are  unconstitu- 
tional, the  act  is  void  in  toto. — State  t.  Qalu- 
sha  (Neb.)  197. 

i  B.   Bttbieota  ud  titles  of  acts. 

The  title  of  Acts  30tb  Qeu.  Assem.  p.  61,  c. 
68,  Add  snffldent,  within  Const,  art.  8.  S  20, 
to  Include  provisions  for  the  drainage  of  agri- 
cultural lauds. — Sisson  v.  Board  of  Siq>'rs  of 
Buena  Vista  County  (Iowa)  454. 

The  title  of  Pub.  Acts  1903,  p.  230,  No.  171, 
held  sufficient  to  include  a  provision  relating  to 


the  organizatioa  of  new  wwporations  not  si^ 
ganised  for  profit  and  having  no  capital  stock. — 
American  Matinee  Ass'o  t.  Secretary  oif  Suti 
(Mich.)  141. 

Pub.  Acta  1903,  p.  87.  No.  SI,  regulating  or- 
cult  court  practice  in  a  certain  county,  kfU 
not  repugnant  to  Const,  art  4,  t  30,  roquinn; 
the  object  of  a  law  to  be  expreraed  In  title. 
— Fomia  T.  Fnuw  QSiOi.)  147. 

Anything  included  in  a  8tatut»  which  is  not 
germane  to  the  general  purpose  expre&Md  ii 
the  title  makes  the  statute  repugnant  to  Conn, 
art  4,  S  20,  requiring  the  object  of  a  law  to 
be  expressed  in  the  title. — Fomia  t.  Frasif 
<MidL)  147. 

The  title  of  Laws  190S,  p.  170.  126,  beini 
an  act  to  reorganise  and  regulate  the  affain 
of  the  State  Agricultural  Society,  sufficiectlj 
sets  forth  the  subtiect-matter  of  the  •ofaaeqiuat 
raovlsions  of  tlie  law. — Bennan  t.  Ooanon 
(SliJiiL)  884. 

Lavrs  190L  p.  493,  e.  03.  mOTidinv  penaltia 
tar  blackmatt,  ntortlon,  ana  kindred  felonia, 
expresses  th«  subject  of  the  act  witliin  CoaiL 
art.  8,  I  ll^In  n  Alfloe  (Neb.)  TBI. 

S  3.   Ameadaieat,  cwvisioa,  aad  eodlftea- 

tloB. 

Pub.  Acta  1906,  0,37,  No.  31,  proriding  for 
drawing  junws  In  Wayiie  county,  which  mu 
formerly  provided  tor  oy  Pub.  Acts  1803,  p. 
337,  No.  204.  held  not  repugnant  to  the  consd- 
tutional  proTision  requiring  acts  rerised  sad 
amended  to  be  set  out  at  l«igth. — ^Fomia  v. 
Frazer  (Mich.)  147. 

*The  inaccuracy  in  the  title  of  a  bill  inteaf- 
ing  to  amend  an  act  Acid  not  fataL — Atfcwner 
Genoal  t.  Stryker  (Mich.)  787. 

*A  statute  puiporting  to  amend  a  repealed 
statute  is  valid  where  the  proviuona  <tf  the  new 
statute  are  iadepeodent  and  complete  in  theo- 
sdves. — Attom«y  General  t.  Steyker  (Mich.: 
7S7. 

0  4.   Repeal,  saspeasloB,  aaplTKtlaaii  mai 

MTiTaL 

*ImpUed  repeals  of  statutes  are  not  CaTored.— 
Hoffman  t.  H.  M.  Lond  ft  Sons*  liomber  Oa. 
(Mich.)  424. 

Pab.  laws  1008,  p.  878,  No.  232.  {  30.  re- 
lating to  service  of  process  against  corporatioDs, 
JKld  not  to  impliedly  repeal  Pab.  Acts  1SS7, 

6 303,  No.  242.— Goodrich  t.  Hackley-Pbelps- 
oneU  Co.  (Mich.)  669. 

{  5.    CoutrmotioB  aad  operatiea. 

Grammatical  sense  of  statutes  mast  in  all 
cases  yidd  to  the  clearly  disclosed  legislatiTt 
intent. — SUte  t.  Scaffer  (Minn.)  189. 

*Where  the  first  section  of  a  law  conforms  t> 
the  obvious  intent  of  the  Legislature,  it  is  not 
rendered  inoperative  by  inconsistent  proviskms 
in  a  later  section. — State  v.  Bates  (Minn.)  T06 

*In  construing  a  statute,  an  imperative  rolf 
ta  that  effect,  if  possible,  must  do  given  to 
every  clause  and  part  ot  uie  statnta. — StmM  T- 

Fink  (Neb.)  1059. 
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CONSnTOTION. 
Lmend.  14   4M 

STATUTES  AT  LABOB. 

L898,  July  1,  cb.  Ml,  8  23, 

subd.  b.  30  Stat.  S52  [U. 

S.   Comp.  St.  1901,  p. 

3431].    Amended  by  Act 

1003,  Feb.  0,  ch.  487,  6  8, 

32  Stat.  796  [U.  S.  Comp. 

St.  Supp.  1903,  p.  413]. .  98 
18©8.  July  1.  ch.  541,  fi  60b, 

30  Stat  662  fU.  S.  Comp. 

St.  1901,  p.  8445]   98 

18©8,  July  1,  ch.  541  j  e7f, 

30  Stat.  566  [U.  S.  Comp. 

St.  1901,  p.  3450i.   220 

1903,  Feb.  5,  ch.  4ST,  S  8, 

S2  Stat.  708  [TT.  S.  Comp. 

St.  Sapp.  1903,  p.  413]. .  9B 

REVISED  STATUTES. 

I  006  [U.  S.  Comp.  St. 
1001.  p.  677]   956 

OOMPHiBD  8TATT7TBS 

1901. 

Page  677    966 

Pasea  3431.  8446   08 

Page  8460    220 

COMPILED  STATUTES 
(SUPP.)  190SL 
Pag«  418    96 

IOWA. 

CONSTITUTION. 

Art.  1   1121 

Art.  1.  S§  9,  16  454 

Art.  11.  S  8  494 

CODE  1873. 

4  561    347 

i  819   1021 

CODE  1807. 

Tit.  10.  cb.  2.  Amended 
by  Laws  lOOl,  p.  69,  cb. 

67   606 

4  441    866 

I  761    347 

I  1325   1021 

H  1373, 1874    433 

f  1743    305 

1888    352 

2071    475.  1135 

I  2070-2082    483 

2297    906 

I  2448,  2450.  2455    453 

2906    360 

2974    485 

8  3092.  8093,  8004,  8006  .  802 

3192    4(H 

3279    432 

S  3322.  3864   1023 

8  3545-3549    349 

35(J0    502 

3570    270 

3878,  Bobd.  8  3."j0 

3887    279 

f  3991.  3906    350 

4604    480 

I  4818    337 

14646    279 


STATUTES  CONSTRUED. 

i  4846    834 

4982    906 

5050    337 

5488    282,  286 

5401    841 

CODE  SUPPLEMENT 

■  1902. 
4899  b.   m 


1882, 
1894. 
1808. 
1900. 
1902, 
1008, 
1903, 
1903, 
28 
1904. 
1904, 
1904, 


LAWS. 

p.  28.  ch.  41.  8  2 
p.  63,  ch.  62... 
p.  82,  ch.  48... 
p.  83.  ch.  50.... 
p.  106.  ch.  146.  8 
p.  61.  ch.  68,  81  1 
p.  68.  ch.  68,  8  7 
p.  6S.  cb.  68,  88 


p.  8.  ch.  9  

p.  87,  di.  48... 
p.  B9.  ch.  67... 


...494 
...  463 
...362 
...433 
1..  281 
,  6.  454 
454 

27, 

...  464 
...1121 
...  494 
...  S06 


MIOHIOAir. 

CONSTITUTION. 

Art.  4,  8  20    147 

Art.  6,  I  11    147 

COMPILED  LAWS  1807. 

88  10.  121   681 

I  446    47 

I  552    410 

§  662.   Amended  by  Lawb 

1005.  p.  23.  No.  16.  .142,  666 

8  681    884 

8  762    689 

88  2480.  2484.  2480,  2648, 

2544    792 

g§  25.-56,  2861.  2660   21 

h  2S(>8,  2871   689 

6  2S73    303 

8  ysyi   827,  648 

§§  4(172-4078    417 

§§  4239,  4244  1106 

§§  4502,  4614-4618   976 

§  5886    664 

§  5400    670 

§  6144    665 

S  6436    327 

I  7754   724 

8  8710    579 

S§  9843-9851    27 

f  10.498    792 

18  10,572,  10.674   506 

t  lf827    886 

HOWELL'S  ANNOTATED 

STATUTES. 

88  1092,  Ills,  1126,  1180. 
1181   424 

LAWS. 

1881.  p.  271,  No.  229. 
Amended  by  Laws  1682, 
p.  4,  No.  7  424 

1881,  p.  306,  No.  243....  608 

1882,  p.  4,  No.  7  424 

1882,  p.  12,  No.  9,  8  16, 

snbd.  6   19 

1882,  p.  742,  Nos.  9,  11. .  424 

1887.  p.  303,  No.  2^  688 

1803,  p.  337.  No.  204....  147 
1893,  p.    884,    No.  206, 

8  66    648 

1887,  p.  294,  Ma  228  ...1101 


1897,  p.  351,  No.  254. 
Amended  by  Lawn  1899, 
p.  459,  No.  272   737 

p.  234.  No.  188  777 

1898,  p.  310,  No.  200....  780 
1880,  p.   870,   No.  287. 

AnieDded  by  Laws  1903, 

p.  270,  No.  191  667 

l,S*tO.  p.  40;j.  No.  255.  §  1.  40 

1899,  p.  459.  No.  272...  737 


1901,  pp.  345,  348,  No. 
222.  f§  4,  f2   615 

1903.  p.  37.  No.  31.  §  3..  147 

lf)0.-!.  p.  210.  No.  171  141 

]!>n;i,  p.  270,  No.  lltl....  667 
V.m,  p.  378.  No.  232.  5.30  669 
V.m,  p.  484,  No.  448...  737 
1905,  p.  23,  No.  15. .  .142,  666 


MINNESOTA. 

CONSTITUTION. 

Art  8,  I  1   700 

Art.  4,  f  27    682 

Art.  6.  S  7   301 

Art.  9,  8g  1-8   567 

Art  9,  9  3    551 

GENEBAL  STATUTES 
1804. 

8  1606.  Amended  bv  Laws 
1899,  p.  224,  cb.  Site. . . .  062 

8  1809   130 

§  2055  827 

§  2692  228,  234 

§8  2693,  2696  228 

§  2(196   ,  961 

g  2G98    827 

g  2701   1079 

§  4180    237 

g  4477.   Amended  by  Laws 

1903,  p.  5S1.  Ch.  334. . .  536 

8  44U3   535 

§  4702   833 

§  4-!i2  31)0 

8  48(JS  976 

§  5136    240 

§  5157    2.36 

§g  5232,  5234.  5235    547 

§  .'>24G    766 

g  .-jOiiS,  subd.  4  886 

gg  5500-5516    288 

8  5550.   Amended  by  Laws 

1903.  p.  518.  ch.  294...  680 
5  5^45   681,  908 

CITY  OHABTBRS. 

Dalatb,  8  69   682 

St.  Paal.  tit.  8,  88  25,  67. .  663 

LAWS. 

1861,  p.  176,  cb.  136  140 

1881.  p.  70.  ch.  8.  Amend- 
ed by  Laws  1001.  p.  251. 

ch.  180    567 

1891,  p.  602,  ch.  63,  8  32.  800 

1803,  p.  185,  cb.  68    759 

1897,  p.  409,  ch.  221....  827 
1897,  p.  459.  ch.  248   231 

1897,  p.  681,  ch.  314  1086 

1898,  p.  224,  cb.  206   902 

1898,  p.  357.  ch.  291   371 

1801.  p,  251,  ch.  180  567 

1901,  p.  536,  ch.  321  ....1077 

1868,  p.  170,  ch.  126   684 

1808.  p.  618.  ch.  284....  680 

1003,  p.  581,  ch.  334    535 

1903,  p.  606,  ch.  336,  fi  45  719 
1803»  p.        ch.  882.  i  9.1077 
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1906,  p.    4B»,    ch.  806. 

S  la    678 

1906»  p.  626,  ch.         . .  709 

BEfVISElD  STATUTES 
1889. 

H  6866.  6915  mi 

IfEBRABXA. 

CONSTITUTION. 

Art  8.  8  11  761 

Art  6,  H  4.  10.  15.  20» 

21  197 

Art.  9,  f  3  1052 

Art.  9.  I  9  187 

Art  18,  «  13,  20   197 

CIVIL  CODE. 
S  69   1142 

CODE  OP  CIVIL  PRO- 
CEDURB. 

I  811   932 

fl  1066.  1067   152 

CRIMINAL  CODE. 

88  11,  12   276 

8  121  748 

COBBEY'S  ANNOTATED 
■       STATUTES  1903. 

f  1070   1142 

I  1295    932 

8  4TG8   187 

I  4082   1054 

§  6f>19    602 

I  7155   1076 

I  11,237    186 

COMPILED  STATUTES 
1908. 

I  4806    878 

LAWS. 

1895,  p.  122,  ch.  22  1076 

1901,  p.  403,  ch.  93   751 

'^'.^.!^.*:';.™'.f?.'';io59 

KORTK  DAKOTA. 

REVISED  CODES  1895. 

8  6776    518 

REVISED  (X)DES  1899. 

%  1115a  525 

g§  1259,  1283,  1270,  1283  .  528 

5  47S8   527 

8  5055   529 

8  5297   1112 

8  5500    513 

6  5G30   525,  529 

§8  7281,  7598    540 

I  7605  1112 


SOUTH  DAKOTA. 

CONSTITUTION. 

Art  6.  8  7   1088 

Art  18.  8  S  213 

REVISED  CIVIL  CODE. 

8  538    672 

I  712  915 

i  864   213 

8  883    854 

68  883-885   :   449 

8  976,  978    205 

1239   low 

1243    275 

1287    521 

{  1299,  1301    813 

1315  223 

8  1339,  1840    913 

I  230«   244 

I  2378    675 

REVISED  CODB  OF  CIVIL 
PROCEDURE. 

8  54    907 

fi  55   268.  907 

8  58    275 

fi  144    261 

I  151   677 

8  200    218 

I  237   1117 

I  533    265 

S  554  1117 

REVISED  CODE  OF  CRIM- 
INAL PROCEDURE. 

88  72.  73   451 

f  165    522 

I  166   522,  1068 

8  173    522 

8  217   1048 

88  219,  221  1115 

||  222,  224    522 

l8  227,  228,  230   1115 

1263  1038 

I  285    522 

8  395   1038 

I  408   1120 

8  409    522.  1120 

8  630   1038 

REVISED  PENAL  CODE. 

85  2.241   1115 

58  311,  312   ^? 

88  542.  543.  720    205 

REVISED  POLITICAL 
CODE. 

8  1806    256 

I  1814  914 

88  1993.  1999   1117 

I  2214  .   212 

§8  2S34,  2838,  2852    537 

8  3145   1114 

REVISED  PROBATE 
CODE. 

88  26,  80,  202,  203.  201. .  250 

8  259    467 

I  832    250 


LAWS. 

1893,  p.  66,  ch.  36,  S  1.-223.  m 
1897,  pp.  60.  65.  ch.  28, 

88  79,  95   27d 

1807,  p.  131.  ch.  57,  aabcfa. 

5.  il.....  270 

1897,  p.  250,  ch.  96,  HI. 

2  605 

1903,  p.  81,  ch.  79,  ft  2. . .  46» 
1903,  p.  88,  ch.  79,  J  26. .  4*..-. 

1903.  p.  263.  ch.  199  ^ 

1903.  pp.   270i   271,  ch. 

205, 18  2,  3  m 

WISCOHBXir. 

REVISED  8TATUTKS  1896. 

8  750    Pi 

I  1347c    M 

I  1764    1K» 

1 1772.  subd.  7  iVf 
1775   743 
1778   
6  1846,  1847,  184S.  ISOO. 

1851  l*-fl 

8  1943a   1"7 

88  2237,  2212.  2246  

8  2356,  auhd.  7  '"^ 

8  2362   W-1 

8  2615    91« 

8  2820    57 

8  2883   S-  JT 

8  2918   Sli 

8  2925   Ml 

S  3065    74ti 

8  3069,  anbd.  3  bll 

8  3314    W 

8  3323    811 

88  8712,  3713,  3716,  3718^ 

3723   lfr*7 

S  3769   Ml 

8  3319   ^"^i 

8  3844   

8  3845.  Amended  by  Lavs 

1899,  p.  7,  ch.  5  119 

8  3850   IW 

88  3860.  4009   

88  4073,  4074   61.  Hi 

8  4078.    Amended  by  Laws 
1901.  p.  106,  ch.  85...  IV; 

86  4096,  4183  Sll 

8  4222   707.  Si^ 

8  4226   S*> 

8  4400,  cL  2   01 

5  4475    9ii 

85  4550,  4658,   5i 

88  4591.  4591a  Sl5 

88  4659.  4679   St 

LAWS. 

1891,  p.  345.  ch.  69.  anbch. 

6.  8  4  

1899,  p.  7,  ch.  5  1]« 

1901,  p.  106.  ch.  85  11-: 

1903.  p.  136.  ch.  90  11« 

1903,  p.  634.  ch.  337. ...  7T 
1906,  p.  589.  ch.  366.  I  1.1013 
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STAY. 

Pending  appeal  or  writ  of  error,  see  "Appeal 
and  SIrror,"  |  7. 

STIPULATIONS. 

As  to  view  of  premises,  see  **Trial."  S  !• 

STOCK. 

Corporate  stock,  see  **C!orporation8,"  |  8. 

STOCKBROKERS. 

See  "Brokers,"  1 1. 


2. 


STOCKHOLDERS. 

Of  hajAMt  see  "Banks  and  Banking,**  J 
Of  corporations,  see  "Corporations,"  f 

STOLEN  GOODS. 

See  "BecalTlng  Stolen  Goods.*' 


STREET  RAILROADS. 

See  "Railroads." 

AtnendmeDt  of  pleading  to  conform  to  evidoice 
in  actions  against,  see  "Pleading,"  |  5. 

Carriage  of  passengers,  see  "Carriers." 

Contributor;  negligence  of  husband  as  Imputed 
Degligence  of  wife  injured  b?  operatioo  of 
street  railroad,  see  "Negligence."  f  1. 

Liability  of  street  railroad  for  assault  by  depu- 
ty sheriff  in  carrying  out  request  of  con- 
ductor, see  "Master  and  Servant,"  S  U. 

Taxation  of,  see  "Taxatioa,"  {  3. 

S  1>   BecnlKtloB  and  o]>er«tioM. 

In  an  action  for  injaries  by  collision  between 
street  car  and  vehicle,  the  gnestionB  of  n^li- 
gence  and  contributory  negUgenco  ketd  for  the 
jury.— Smith  t.  Minneapolis  St  Ry.  Go. 
<Minn.)  16. 

Driver  of  vehicle  held  not  guilty  of  contrib- 
utory negligence  where,  while  attemptmg  to 
cross  track,  car  strikes  his  vehicle^ — Smltn  r. 
Minneapolis  St.  Ry.  Oo.  (Minn.)  16. 

The  test  of  care  to  be  exercised  at  a  street 
«ar  crossing  by  the  driver  of  a  vehicle  is  not 
necessarily  the  same  as  Is  required  at  a  steam 
railway  crosaing.—Smlth  r.  Minneapolis  St. 

By.  Co.  (Minn.)  18. 

Where  an  electric  car  collides  with  a  vehicle, 
the  negligence  of  the  street  car  company  is  to 
be  determined  nnder  the  rule  giving  both  the 
car  and  the  vehicle  the  right  to  use  the  street. 
— Smith  V.  Minneapolis  St.  Ry.  Co.  (Minn.)  16. 

The  exercise  of  care  on  the  part  of  the  mo- 
toneer  has  spedal  reference  to  the  rate  of 
■peed,  his  control  over  the  car,  and  his  oppor- 
tunity to  observe  that  a  vehicle  was  about  to 
cross  the  track. — &nith  t.  Minneapolis  St.  Ry. 
Co.  (Minn.)  16. 

In  an  action  for  Injorlea  by  collision  with  a 
street  car,  an  instruction  as  to  the  duty  of  the 
motoneer  after  he  discovered  plaintiff  in  a 

Kiition  of  danger  held  proper, — Teal  v.  St 
□1  Gitr  BtTO).  (Minn.)  &4B. 

Question  of  contributory  negligence  in  action 
for  collision  with  a  street  car  held  for  the  jury. 
—Teal  V.  St  Paul  City  Ry.  Co.  (Minn.)  S45. 

In  an  action  for  injuries  by  collision  with  a 
street  car.  held  a  qnestion  for  the  jury  whether 
tha  soonding  of  the  fong  Jost  before  the  collision 


would  have  warned  plaintiff  of  the  danger. — 
Teal  V.  St.  Paul  City  By.  Co.  (Minn.)  »45. 

In  an  action  for  personal  injaries  by  collision 
between  defendant's  street  car  and  the  sldgh 
of  plaintiff's  husband,  evidence  held  to  iuvmj 
submission  of  the  question  of  willfol  negligenee 
of  the  defendant--/rBal  T.  St.  Fftol  Ottr 
Co.  (Minn.)  946. 

STREETS. 

See  "Highways";  "Municipal  (Corporations,"  H 
7. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  I  2. 

SUICIDE. 

LiaUUty  of  insurer  for  death  of  insured  by  sul> 
dde,  see  **InBuranee,*'  {  1(K 


See  "Action.** 


See  "Process." 


SUIT. 


SUMMONS. 


SUNDAY. 


ValiditT  of  ordinance  prohibiting  opening  of 
saloons  oo  Sunday,  see  "Municipal  Corpora- 
tions," II.  V«  l~ 

Violatton  of  Sunday  liquor  laws,  see  "Intoxi- 
cating UquoTs,"  I  4. 

SUPERSEDEAS. 


On  appeal  or  writ  of 
Error,"  {  7. 


error,  see  "Appeal  and 


SUPPLEMENTARY  PROCEEDINGS. 

See  "Execution,"  }  4.  ' 

SUPREME  COURTS. 

See  "OoQrts,**  1 4. 

SURFACE  WATERS. 

See  *^ateni  aad  Watw  Oonr^*'  |  2l 

SURRENDER. 

Of  written  instrument  for  canc^tion,  n 
**CanceIlatton  of  InstromentB." 


Of  cHuse  of 
vival,"  { 1. 


SURVIVAL 

action,  see  "Abatement  and  Be- 


SURVIVING  PARTNERS. 


See  "Partnership,"  S  4. 


SWINDLING. 


See  "False  Pretenses.** 


Possession,  see 


TACKING. 

'Adverse  Possegrion,**  1 1. 


*  Polat  amaotated.  flee  syllabas. 
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TAXATION. 

8e*  "Intarnal  Bevenue." 

Certificate  of  purchase  at  tax  sale  as  color  of 
title,  see  "AdTerse  Posecssion,"  S  1- 

Effect  of  taking  of  tax  title  by  tenant  in  com- 
mon, see  "Tenancr  in  Conunon." 

PresumptioD  as  to  tax  laws  of  other  states,  see 
"Bvidfflice."  8  2. 

Purchase  of  tax  titles  by  married  women,  see 
"Husband  and  Wife,"  i  1. 

Questions  presented  for  review  in  action  for  de- 
linquent taxes,  see  "Appeal  and  Grror,"  {  8. 

Right  of  county  to  restmin  waste  on  land  on 
which  taxes  are  past  dne,  see  "Waste." 

Sale  of  land  for  taxes  as  affecting  division  of 
property  in  divorce  proceeding,  see  "Divorce," 

State  having  tax  lien  as  party  in  proceedings 
under  Torrens  Lav,  see  "Records." 

Trespass  on  lands  sold  for  nonpayment  of  tax, 
see  "Trespass,"  S  1. 

Local  or  $p€clal  taxet* 

See  "Drains,"  8  2:  "Monidpal  Corporations," 

8  0;  "TowDB.'^  i± 
AssesBments  for  municipal  improvements,  see 

"Municipal  Corporations,"  §  3. 
Highway  taxes,  see  "Highways,"  S  2. 

Occupation  or  jorMlege  taxe$. 

See  "Intoxicating  liquors,"  8  1;  "Licenses,"  { 1. 

I  1.   Coiutltatlonal    x«Qiilnmanta  and 
restriettons. 

Laws  1891,  p.  70,  c.  8,  as  amended  by  Laws 
1001.  p.  261,  c.  180,  providing  for  the  tax- 
ation of  tangible  and  intangible  property  of 
telegraph  companies,  is  not  a  violatioD  of 
Const,  art  9,  88  1.  2,  8,  providing  that  all 
taxable  property  shall  be  asseflaed  and  at  a 
cash  Taloatfon.— State  t.  Weetem  Union  Tele- 
gnifli  Co.  (Minn.)  567. 

I  2.    Llkbllltj  of  penom  utd  pvopesty. 

•Under  Comp.  Laws,  8  3831,  shares  of  stock 
of  a  foreign  corporation  owned  by  a  citieen 
of  the  state  Aeld  sabject  to  tautfon.— Tbrall 
T.  Qainev  (Mich.)  646. 

'Defendant,  a  charitable  corporation,  main- 
tained a  hospital,  and  owned  a  farm  the  in- 
come of  whlcn  it  applied'  to  the  relief  of  chari- 
ty patients.  Held,  farm  not  exempt  from  tax- 
ation under  Const,  art.  9,  S  8. — State  v.  St. 
Barnabas  Hosi^tal  (Minn.)  551.> 

Tlie  langoage  of  the  law  providing  for  a  con- 
stitutional method  of  taxation  is  to  be  con- 
strued reasonably,  so  as  to  effectuate  legis- 
lative intent. — State  t.  Western  Union  Tele- 
graph Co.  (Minn.)  567. 

Under  Gen.  Laws  1897,  p.  581,  c.  814,  a  lot 
adjoining  the  lot  on  which  the  central  telephone 
exchange  building  of  a  telephone  company  is 
situated  is  not  exempt  from  taxation  where  It 
does  not  appear  that  it  is  necessary  for  the 
ordinary  use  of  the  business. — State  v.  North- 
western Telephone  Exch.  Co.  (Minn.)  1086. 

8  3.   Fl«oe  of  taxation. 

Under  Comp.  Laws  1897,  8  38S1,  sabd.  16, 
and  section  6436,  sutid.  5,  city  office  of  a  street 
railroad,  and  not  a  village  office,  held  its  prin- 
cipal office,  so  that  its  personalty  was  assessa- 
ble for  taxation  in  the  city. — Detroit,  T.,  A.  A. 
&  J.  Ry.  V.  City  of  Detroit  (Mich.)  827. 

8  4.  Iteyr  and  assessment. 

Under  Code,  M  1373,  1374,  and  Acts  28th 
Gkn.  Assem.  p.  gS,  c  50,  the  treasurer.  In  as- 
sessing omitted  property  for  taxation,  acts  ju- 
dicially, and  is  not  liable  to  a  civil  action  for 
damages  in  case  his  determination  is  erroneoos. 
—Stevens  T.  Carroll  (Iowa)  433. 


An  assessment  of  «  piece  of  land  by  refer- 
ence to  a  lot  number  Md  not  authorised  hi 
Gen.  Tax  Law  1882  (Laws  1882,  p.  12,  No.  »>  | 
16. — Mayot  v.  Auditor  General  (Midi.)  19. 

Assessment  of  land  by  a  lot  nnmber  ii- 
sufficient,  under  Geo.  Tax  Law  1882  (La«i 
188^  p.  12,  No.  9)  I  16,  aabd.  Marot  v. 
Auditor  General  (Mid.)  10. 

Th6  owner  of  aharea  of  atock  of  a  corpon- 
tlon  held  not  entitled  to  complain  of  the  vah- 
ation  placed  on  the  stock. — Thrall  t.  Goise^ 
(Mich.)  646. 

Courts  do  not  Intufere  with  an  assessicra: 
of  personal  inoperty,  except  whoi  tax  offieiaj- 
have  acted  frandolently  or  malicionaly.  or  hiTt 
made  a  misteke  inconsistent  with  fair  an^ 
honest  judgment,  or  have  proceeded  on  ts 
erroneous  rule  of  law. — State  t.  Weste.-i 
Union  Telegraph  Co.  (Minn.)  567. 

Laws  1801,  p.  70,  c.  8,  as  amended  by  Ltw= 
1901,  p.  251,  c.  180,  held  to  provide  for  tfr- 
taxation  of  the  tangible  and  intangible  properrj 
of  telegraph  companies  situated  wiuiio  t^ 
state  as  a  system,  and  not  merely  for  the  tax- 
ation of  items  of  tan^ble  proper^. — State  v. 
Weston  Union  Telegraph  Co.  (Min&O  567. 

The  cost  price  of  the  propertj  of  a  telegnp!; 
company,  together  with  a  deduction  for  naton. 
deterioration,  is  not  a  proper  basis  for  valoj 
tion  of  such  property  for  taxation. — &ate  t. 
Western  Union  Telegraph  Co.  (Minn.)  507. 

Discretion,  reposed  In  a  county  board  «! 
equalisation  nndier  the  revenne  law  In  force  ia 
1002,  will  not  be  dbrtnrbed  by  the  Smnvne 
Conit  nnleas  manifestly  wronc. — field  t.  Ia- 
coln  Traction  Co.  (Neb.)  831. 

*The  findings  of  a  board  of  equalisation  mot 
be  so  manifestly  wrong  that  reasonable  mine- 
could  not  differ  thereon  before  this  ooart 
disturb  them. — Woods  t.  LlBColn  Gaa  ft  Elec- 
tric Light  Go.  (Neb.)  931. 

*Tba  valuation  of  property  mnde  by  tb^ 
proper  assessing  officer  is  preaomed  to  be  cot^ 
reet,  and  the  burden  is  upon  those  attaditv 
the  same  before  the  board  of  eqaalisaticm  to 
show  that  it  should  be  assessed  at  a  higbe: 
rate. — ^Woods  v.  Lincoln  Gas  ft  Electric  Ugbt 
Oo.  (Neb.)  931. 

Under  Code  CIt.  Ptoc  f  811  (Oobbey's  Anc 
St.  1903,  8  1295),  a  bill  of  enmtioiw  of  tke 
proceedings  before  a  county  board  of  egaalia- 
tion  may  be  settled  and  approved  by  the  prf>-i-i- 
ing  officer  of  the  board,  when  aJlowec 
after  notice  to  the  adwrse  par^. — ViM  r. 
Nelvaakft  Td^hone  Oo.  (Neb.)  ^2. 

The  absence  of  an  itemised  stat^nent  as  t 
basis  for  a  county  levy  of  taxes  was  an  ir- 
regularity, cured  by  Rev.  Codes  1899.  8  126a.— 
Scott  &  Barrett  Mercantile  Oo.  v.  Nelson  Cocs- 
ty  (N.  D.)  528. 

Certain  letters  and  figures  Aeld  meaningless, 
and  not  a  description  of  land  sought  to  m  a»- 
sessod  for  taxation. — ^Moran  t.  Thomaa  (S.  D.> 
212. 

8  S*    Payment  and  refaading;  or  vecov- 
ery  of  tax  paid. 

Under  Code,  §8  1373,  1374,  and  Acta  2Stb  G«. 
Assem.  p.  83,  c.  50,  a  taxpayer  against  whi-i 
property  was  duly  assessed  as  omitted  acquieKd 
In  such  assessment  by  failing  to  appeal  to  tin 
district  court,  and  cannot  recover  me  tax  paid. 
—Stevens  v.  Carroll  (Iowa)  433. 

The  listing  and  taxation  for  moneys  and  cred- 
ita  in  one  jurisdiction  does  not  necessarilv  if- 
fect  the  liability  of  the  owner  to  pay  taxes  iben- 
on  for  the  same  year  in  another  juriadictioiL— 
Stevens  v.  CarroU  (lowiO 


*  Pfilnt  annotated.   Bee  ayllalnu. 
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A  bank's  dalin  for  relmbDnement  for  taxes 
C>mid  on  its  stock  for  the  ben^t  of  its  share- 
tk4>lders  was  an  asset  of  tbe  bank,  which  it  was 
^^Dtitled  to  collect—Kam^  t.  Gltiaens'  Nat. 
Bank  (Iowa)  1021. 

A  stockholder  in  a  bank  held  not  entitled  to 
■recover  against  it  his  share  of  a  claim  owing 
to  the  bank  for  reimborsemrait  for  taxes  paid 
on  stock  of'its  shareholders. — Kennedy  t.  Citi- 
zens' Nat  Bank  (Iowa)  1021. 

Under  Code  1873,  §  819  (Code  1807,  I  1325), 
no  resolution  was  necessary  to  entitle  a  bank  s 
l>oard  of  directors  to  pay  taxes  assessed  on  its 
Ktock,  and  to  dedact  snch  taxes  from  dividends. 
 Kennedy  t.  (Mtisens*  Nat  Bank  (Iowa)  1021. 

Where  one  paid  taxes  on  his  land,  erroDe- 
onsly  assessed  to  him  as  a  certain  nnmbered 
lot,  it  did  not  estop  him  from  claiming  that  a 
subaequent  asseasmeot  of  the  lot  in  the  same 
manner  was  erroneons  and  inanffident. — Mayot 
V.  Auditor  General  (Sficb.)  19. 

%  8.  Oolleotioa  and  enf oroement 
agftliist  peraons  or  personal  pvop- 
ertT. 

In  certificate  of  delinquent  personal  property 
-taxes  issued  by  a  county  treasurer  to  the  clerk 
of  court,  held,  that  the  discrepancy  in  the  name 
of  property  owner  was  not  available  as  a  de- 
fimse  to  avoid  tiie  tax. — State  v.  Hoaston* 
Ghamberlin  Haidwan  Go.  (Minn.)  8SS. 

f  7.  Inle  of  Immd  £av  MSpiWiMt  of 
tax. 

"Where  the  court  obtained  no  jurisdiction  in 
a  tax  proceeding,  the  decree  was  open  to  col- 
lateral attack. — Mayot  v.  Auditor  General 
(Mich.)  19. 

Vendees  nnder  a  void  executory  contract  to 
Xiiirchaae  land,  which  they  failed  to  keep,  Md 
not  precluded  from  purchasing  the  state's  tax 
title  to  the  land.— Ball  t.  Har^iun  (Mich.)  353. 

The  Tendees,  having  refused  to  comply  with 
a  void  executory  contract  to  purchase  land  sub- 
ject to  certain  taxes,  held  to  have  committed  a 
fraud  on  the  vendor  in  purdiasing  tax  title,  en- 
titling tbe  owner  to  redeem. — ^BaU  t.  Harp- 
hamlMich.)  353. 

A  decree  for  the  sale  of  dellngumt  tax 
lands  held  made  after  the  expiration  of  five 
days  from  the  day  fixed  for  the  henring  of  the 
petition,  under  Pub.  Acts  1893,  p.  384,  No. 
206.  I  66,  by  law. — Wolverine  Land  Oo,  v. 
Davis  (Mich.)  mS. 

A  tax  judgment  entered  under  Laws  1881,  p. 
176,  c.  1S5,  to  enforce  taxes  for  1879  and  prior 
years,  included  taxes  delinquent  for  the  years 
1859  to  1879.  Beld,  that  the  act  was  uncon- 
stitutional as  to  taxes  barred  by  limitations  at 
the  time  of  Its  passage. — Folsom  v.  Whitney 
(Minu.)  140. 

Laws  190S,  p.  502,  c.  75,  |  26,  does  not 
authorize  the  sale  of  tax  sale  certificates  owned 
by  the  state  or  any  county  or  city  for  less  than 
the  amount  due  thereon,  which  is  to  be  deter- 
mined by  adding  to  the  face  of  the  certificate 
interest  computed  at  the  rate  provided  in  section 
27.— State  v.  Pink  (Neb.)  lOTO. 

In  an  action  to  annul  a  tax  sale,  statement 
in  complaint  held,  as  against  a  demurrer,  in- 
sufficient to  show  that  the  property  had  not 
been  assessed. — Scott  &  Barrett  Mercantile 
Co.  V.  Nelson  County  fN.  D.)  528. 

•Under  Rev.  Codes  ISftQ,  SS  1259,  1270,  1283. 
tbe  county  auditor  oould  include  iu  the  delia- 
quent  tax  sale  of  1897  unpaid  taxes  of  1895,  If 
tne  land  charged  with  such  taxes  had  not  been 
sold  in  1896.— Scott  Sc.  Barrett  Mercantile  Go. 
V.  Nelson  County  (N.  I>.)  528. 


*  PidBt  auotated.  Bee  ijllabu* 


I  8.    Bedemptton  tram  tax  sale. 

Under  Pub.  Acts  1897,  p.  294,  No.  229, 
service  of  notice  to  redeem  from  tax  sale  is 
not  conclusively  shown  by  the  sheriff's  return, 
but  may  be  ahown  independently  of  such  return, 
££>.»?''I"*'^  notwithstanding  the  return. — 
Williams  v.  Olson  (Mich.)  lira. 

A  sheriff  may  serve  the  notice  to  redeem  from 
a  taxsale,  required  by  Pub.  Acts  1887,  p.  294, 
No.  229,  as  a  condition  of  procuring  a  writ  of 
assistance,  by  his  deputies.— WiUIams  t.  Olson 

(Mich.)  1101. 

Under  Pub.  Acts  1897,  p.  294,  No.  229,  it  is 
unnecessary  for  notice  to  redeem,  given  by  a 
purchaser  who  has  received  a  single  deed  for 
taxes  ot  several  years,  to  show  the  amount  of 
the  taxes  for  each  of  such  years. — Williams 
V.  Olson  (Mich.)  1101. 

♦Under  Pub.  Acts  1897,  p.  294,  No.  229,  the 
fact  that  notices  to  redeem  from  tax  sale  are 
addressed  to  persons  named,  describing  them 
as  owners,  does  not  invalidate  the  notice. — 
WiUiama  v.  Olson  (Mich.)  1101. 

Under  Laws  1899,  p.  224,  c.  208,  amending 
Gen.  St.  1894,  §  1605,  Tt  Is  no  defense  in  manda- 
mus to  compel  county  auditor  to  issue  warrant 
for  money  paid  to  redeem  from  tax  sale,  that 
a  former  county  auditor  without  authority  ia- 
sued  a  warrant  for  the  same  amount  to  the 
original  purchaser  who  had  assigned  the  cer- 
tificate.— State  V.  Brasie  (Minn.)  962. 

Under  Const,  art  9,  (  8,  one  seeking  to  rede^ 
from  a  foreclosure  of  a  tax  lien  must  sue  within 
two  yean  from  tiie  sale. — Clifford  t.  Thun 
(Neb.)  1052. 

A  notice  by<publicatIon  was  directed  to  "H.  A. 
Wyman,  Receiver,"  etc.,  Wyman's  true  name  be- 
ing Henry  A  Wyman.  Held,  that  as  the  receiver 
was  appointed  by  a  court  of  another  state,  be  was 
not  a  necessary  party  to  redemption  from  fore- 
closure sale  on  a  tax  lien,  and  a  defect  in  the 
notice  as  to  him  was  immaterial.— diiford  v. 
Thun  (NebO  1052. 

§  0.  Tax  tiUes. 

Where  a  record  of  a  tax  sale  shows  a  valid 
sate,  an  error  in  the  description  contained  in 
the  deed  does  not  vitiate  the  sale,  and  may  be 
corrected. — Harding  v.  Auditor  General  (Mich.) 
30. 

It  is  the  duty  of  a  purchaser  at  a  tax  sale  to 
pay  the  unpaid  taxes  for  prior  years  and  taxes 
subsequently  levied  on  the  property. — Harding 
V.  Auditor  General  (Mich.)  39. 

Acts  1881,  p.  271.  No.  229.  as  amended  bv 
Acts  1882,  p.  L  No.  7,  and  Acts  1882,  pp.  7,  ^ 
Nob.  9,  11,  held  not  to  repeal  How.  Ann.  St.  M 
1092,  1118,  1126,  1129-1131,  making  auditors' 
deeds  to  unredeemed  tax  lands  prima  facie  proof 
of  the  r^larity  of  the  tax  proceedings. — ^Hoff- 
man T.  H.  M.  Loud  &  Sons'  Lumber  Co.  (Mich.) 
424. 

Whera  tbe  identity  and  location  of  the  prem- 
ises was  well  known  and  acted  upon  by  all  the 
parties  to  the  action,  a  similar  description  in  the 
tax  deed  to  such  land  was  sufficient. — ^E^mpfer 
V.  Bast  Side  Syndicate  (Minn.)  290. 

Whwe  an  assessment  for  taxes  was  void  tor 
want  of  description,  three  years'  record  of  a 
tax  deed  held  not  to  preolude  the  owner  from 
contesting  the  validity  thereof,  under  Rev.  Pol. 
Code,  §  ^4.— Moran  v.  Thomas  (S.  D.)  212. 

The  recording  act  does  not  operate  as  to  tax 
deeds  to  cure  jurisdictional  defects  in  the  as- 
sessment roll.— -Jackson  v.  Bailey  (S.  D.)  268. 

{10.  Iiosaoy,  inheritance,  and  transfer 
taxes. 

Pub.  Laws  1899.  p.  284,  No.  188,  ImpoBing 
a  tax  on  transfers  tqr  will,  Aeld  not  Awlicabla 
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to  a  will  probated  In  1865.— Miller  t.  Mc- 
Laughlin (Micli.)  777;  Same  v.  Walker.  Id. 

f  II.  DiBposltian  of  tu«a  ooUeoted.  and 
f  Mlwn  of  l€H»l  anthorltloa  to  ool- 
Uet. 

Under  Laws  18»7,  p.  131,  &  57,  soba  6,  I  1, 

and  Id.  pp.  60,  65.  c.  28,  IS  79,  95,  a  county 
Keld  not  entitled  to  deduct  from  taxes  collected 
for  school  district  any  part  of  the  amount  ex- 
pended by  the  county  in  defending  a  suit  to 
enjoin  the  collection  of  the  taxes. — Mineral 
School  Dist.  No.  10,  T.  Pennington  Countj  (S. 
D.)  27a 

TAXATION  OF  COSTS. 

See  "Coflts,"  |  2. 

TEACHERS. 

See  "Schools  and  School  Diatrict^"  1 1. 

TELEGRAPHS  AND  TELEPHONES. 

Power  of  city  to  exact  license  fee  from  tele- 

fhone  company,  see  "MuQldpal  CJorporations," 
4. 

Taxation  of  telegraph  and  telephone  companies, 
see  "Taxation,^'  fi|  1,  2,  4. 

TENANCY  IN  COMMON. 

Of  crops  on  demised  premises,  see  "Landlord 
and  Tenant,"  S  5. 

I  1.  Mntval  riiclits,  duties,  and  llablU- 
tloa  of  oo-tenaBts. 

*RefnBal  of  one  tenant  fn  compjon  to  give 
the  other  exclusive  control  held  not  conver- 
flion.— Parke  t.  Nixon  (Mich.)  597. 

*A  purchaser  of  land  under  a  probate '  order 
holding  nnder  a  conyeyance  purporting  to  con- 
vey tne  entire  property  ftela  to  have  acquired 
tiie  Interest  of  an  allegied  tenant  In  oonunon  by 
adverse  poBsesBlm.— fiym^t  t.  Murphy  (Midi.) 

nil 

A  tenant  In  common  held  not  to  oust  his  co- 
tenants  and  so  set  the  statute  of  limitations 
In  motion  br  taklnr  a  ttx  title. — Barrett  T. 
HcOarty  (8.  IX) 

One  held  to  have  paid  taxes  as  a  tenant  In 
common,  and  so  not  to  have  acquired  title 
against  his  co-tenants  under  Rev.  Code  Civ. 
^oc.  H  54.  6K— Barrett  t.  McCartj  0,  D.) 
S07. 

TENDER. 

OC  pnrebaae  price,  see  "Sales,"  IS  8, 7. 

TERMINATION. 

Of  agency,  see  "Principal  and  Agent,"  1 1. 
Of  contract  of  employment,  see  "Master  and 

Servant,"  fi  1. 
Of  tenancy,  see  "Landlord  and  Tenant,"  I  2. 

TERMS. 

Of  courts,  see  "Courts,"  S  1. 

Of  leases,  see  "Landlord  and  Tenant"  |  2. 

Of  office,  see  "Officers,"  §  1. 


TESTAMENT. 


See  "Wills." 


TESTAMENTARY  CAPACITY. 


See  "Wills,"  S  1. 


THEATERS  AND  SHOWS. 

Under  charter  of  Bfinneapolis,  anthorinng  the 
cODuell  to  license  shows,  piaces  of  amusemenbt, 

and  museums  for  which  money  is  cliarged.  hel4. 
that  the  clause  "for  which  money  is  charged' 
refers  to  "museums"  only. — State  t.  S<^er 
(Minn.)  139. 

Charter  of  Minneapolis,  authorizing  the  coun- 
cil to  license  shows  of  all  kinds  and  i^acee  of 
amusement,  held  to  apply  to  a  theatw  CMiduci- 
ed  where  a  charge  was  made  of  all  persons  oc- 
cupying seats  in  certain  parts  of  the  theater, 
and  two  theatrical  p^ormances  war*  idfta. 
daily.— State     ScaiEer  (Minn.)  ISOw 


See  "Lafceny.' 


THEFT. 


THREATS. 


See  "Extortion.'* 

TIMBEa 

See  "Logs  and  Logging." 

TIME. 

Computation  of,  as  to  sale  of  land  for  tares, 
see  "Taxation,"  t  7. 

For  application  for  deficiency  judgment  oa 
fOTecuwure  of  mortgage,  see  "Mortgages,"  17. 

For  continuance  of  duties  of  executors,  see  "Ex- 
ecutors and  Adminlatrators,"  S  1. 

For  filing  record  as  notice  of  argument  on  ap- 
peal, see  "Appeal  and  Error,"  $  8. 

For  making  objection  and  exception  to  instrnc- 
tiOD,  see  "Trial."  §  5. 

For  payment  of  purchase  price,  see  "Sales,"  1 1 

For  performance  of  contract  of  aatah  see 
"Sales,"  S  2. 

Tot  perfOnoance  of  contract  for  sale  ni  reaHy. 
see  "Vendor  and  Purchaser,"  {  1. 

For  prosecution  to  jndgment  of  action  to  wind 
up  corporate  affairs,  see  "Corporations,"  I  & 

Lapse  of  as  bar  to  contesting  validity  of  tax 
assessment,  see  "Taxation."  {  9. 

Of  commencement  of  liability  vn  insoranes 
policy,  see  "Insurance,"  i  2, 

Of  taking  inventory  of  property  bwnred,  ses 
"Insurance,"  {  3. 

Sufficiency  of  allegation  in  indictment  as  to  timo, 
see  "Indictment  and  Information,"  {  2. 

To  have  trustee's  sale  set  aside,  see  "Trosts," 

i  3. 

To  object  to  evidence  fn  dvU  aetiaoa,  see 

"Trial,"  |  2. 

TITLE 

As  affecting  right  to  sue  in  general,  see  **I^tr- 
ties,"  S  1. 

Oolor  of  title,  see  "Adverse  Possession." 

Dentel  of  landlord's  title  aa  disseisin,  see 
"Landlmd  and  Tenant,"  t  2. 

Bemoval  of  cloud,  see  "Quieting  Title." 

Sufficiency  of  title  of  vendor  oC  land,  mo  '^en- 
dor  and  iSircbaser,"  S  4. 

Tax  titles,  see  "Taxation,"  S  9. 

ParHeuZar  motteF*  c^feoHnir  tiask 

See  "Records";  "Sales,"  {  5. 

Particular  Bpectea  of  proper^  or  rtghta. 
See  "Mortgages,"  {  4. 

Bed  of  navigable  river,  see  "Navigable  Waters.* 
§  2. 

Bed  of  nonnavigable  water*  sea  "Water*  and 
Water  Courses,"  |  1. 


*  Pi^t  Mmotated.  ■••  syllalnu* 
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<nioses  in  action  of  bankrupt,  see  "Bankrnptcy," 
8  1. 

Mortgage  o(  deceased  partner,  see  "Partnet^ 

Bhip,^  I  4. 
Office,  see  "Offieen,"  S  2. 

Title  necessary  to  maintain  particular  action*. 

See  "Ejectment,''  S  2;  "Forcible  Bntry  and 
Detainer,"  fi  1;  'Trespass,"  S  1- 

Appeal  from  award  in  condemnation  proceed- 
ings, see  "Bminmt  Domain,"  f  3. 

On  note,  see  "Bills  and  Notes,"  f  4. 

Title*  of  particular  acta  or  proceedings. 

OrdinaDces,  see  "Municipal  Corporations,"  (  1. 
Statutes,  see  "Statutes,"  S  2. 

*The  legal  fiction  that  there  are  no  fractions 
■of  a  da;  does  not  apply  where  the  statute 
requires  notice  to  be  taken  of  the  preotse  time 
an  official  act  is  done,  and  a  record  made. — 
Bradr  T.  Oilman  (HinnJ  897. 

TOOLS. 

UabUltjr  of  flnipIojK  ftn>  defeets,  aee  "Muter 
and  Servanti^l  4. 

TORRENS  SYSTEM. 


See  "Becords." 


TORTS. 


Measure  of  damages,  see  "Damages,"  t  8. 

Pleading  cause  of  action  as  counterclaim  to  ac- 
tion for  tort,  see  "Set-off  and  Counterclaim," 
I  1. 

By  partteular  ckusw  ofpartiea. 

:8ee  "Municipal  Corporations,"  U  6-^ 
Agents,  see  "Principal  end  Agent,"  S  8. 
Sntployes,  see  "Master  and  Servant,"  f  11. 

Particular  rmxedlea/ortortM. 

See  "Trespass,"  i  1;  "Trorer  and  Oonvenion," 

8  1- 

Porticulor  tort*. 

See  "Assault  and  Battery,"  {  1;  "Conspiracy," 

LI;  "False  Imprisonment,"  t  1;  "Forcible 
tw  and  Detainer,"  |  1;  "Fraud";  "Libel 
and  Slander":  "Malicloos  Prosecntion";_''N^ 
Ilgence";  "Nuisance";  "Trespass^*;  '^Trow 
and  CoDversionV;  "Waste." 
-GiTil  damages  from  sale  of  liquors,  see  "In- 
toxicating Liquors,"  |  6. 

TOWNS. 

fiee  "Conntlei^';  "Municipal  Corporations." 
Injury  to  property  of,  by  drain,  see  "Drains," 

9  1. 

Mandamus  to  compel  certification  of  amount  due 

on  couQ^  order,  see  "Mandamus,"  S  2. 
Tenne  of  actions  by,  see  "Venue,"  S  L 

f  1.  Pvoperty,  eoatraota*  and  llabtUtles. 

*Under  Ber.  Codes  1899,  S  1115a,  a  town- 
ship l>oard  may  purchase  road  machinery  on 
its- own  motion,  without  previoaa  authorization 
or  petition  br  tlie  freeholders  or  voters  of  the 
township. — Bank  of  Parit  Biver  t.  Town  of 
Norton  (N.  D.)  525. 

I  2.  FIsoal  manacemeat,  p«bU«  debt, 
seoarltles,  and  taaatlon* 

Under  Rer.  Codes  1S99,  S  1115a,  a  township 
board  may  pnrchafie  road  machinery  and  order 
it  paid  out  of  the  general  fund,  instead  of  by 
taxation. — Bank  of  Park  Birer  t.  Town  of 
Norton  (N.  D.)  S26. 


TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  S  8. 
Of  record  for  purpose  of  review,  see  "Appeal 
and  Brror,"  fS;  "Criminal  Utw,"  |  17. 

TRANSFER  TAX. 

See  "Taxation,"  |  10. 

TRANSITORY  ACTIONS. 

See  "Yenne,**  I  1. 

TREES- 

See  "I^ga  and  Ix>gging." 

Severing  and  carrying  away  as  maUdous  mis- 
chief, see  "Malicious  Mlsctiief." 

TRESPASS. 

By  animals  on  raUroad  right  of  waj,  see  "Rail- 
roads," S  6. 

Ejection  of  trespasser,  see  "Carriers,"  |  3. 

Improper  use  of  hlghwar  as  treepttss,  see  "High- 
ways," fi  3. 

Injunction  to  restrahi  acts  of  trospui,  see  "In- 
junction," H  1,  2. 

Injuries  to  trespassers,  see  "Railroads,'*  ||  8,  5. 

Liability  of  acts  for  trespass  of  officer,  see  "Mu- 
nicipal Corporations,"  {  6. 

To  the  person,  see  "Assanlt  and  Battery,"  1 1; 
"False  Imprisonment." 

i  1,  Aetloaa. 

Where  a  trespass  Is  committed  on  land  sold 
to  the  state  for  nonpaymoit  of  taxes,  the  time 
for  red^ption  of  which  has  expired,  the  state, 
and  not  the  original  owner  of  the  land,  is  en- 
titled to  me  for  tlie  trespan. — ^Blake  v.  Orondin 
(Mich.)  423. 

Instructions  considered  as  a  whole,  and  held 
not  oUectionable  as  casting  the  burden  on 

Slaintiff  of  proving  certain  fiicte. — ^Neal  t. 
tilmore  (MhS.)  609. 

TRESPASS  TO  TRY  TITLE, 

See  "DJectment." 

TRIAL 

See  "New  Trial";  "Witnesses." 

Determination  of  competency  of  expert  as  ques- 
tion for  cotu-t.  see  "Evidence,"  I  10. 

Existence  of  trust  as  question  for  jury,  see 
"Trusts,"  I  1. 

Harmless  error,  see  "Appeal  and  Error,"  |  JB. 

Instructions  «•  to  damages,  see  "Damages," 

Suits' to  try  tax  titles,  see  "Taxation."  {  9. 
Proceedings  incident  to  trialt. 

See  "Continuance." 

Definition  of  a  gift  in  instruction,  see  "Gifts," 

5  1. 

Entry  of  jndgment  after  trial  of  issues,  see 

"Judgment,"  §  2. 
Right  to  trial  by  jury,  see  "Jury,"  S  1- 
Summoning  and  impaneling  jury,  see  "Jury," 

6  2. 

TVIat  of  particular  civil  actiona  or  proceedings. 

See  "Assault  and  Battery."  §  1;  "Ejectment." 
8  2:  "Fraud,"  S  1;  "Negligence,"  8  2;  "Replev- 
in.** {  5;  ''Trespass,"  8  1. 

Against  husband  and  wife,  see  "Husband  and 
Wife."  8  3. 

By  broker  for  servicea,  ne  "Brokos,"  |  4, 
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Br  or  against  principal  or  agent,  see  "Frind- 
pal  and  Agent,"  fi  3. 

trostee  m  bankraptcy,  see  "Bankraptcy," 

For  breach  of  contract,  see  "OontractB,"  I  4. 

For  breach  of  warranty,  see  "Sales,"  (  8. 

For  civil  damages  for  sale  of  intoxicating 
liquors,  see  "Intoxicating  LiQuors,"  I  8. 

For  damages  to  property  in  transportation,  aas 
"Carriers,"  {  1. 

For  false  imprisonment  see  "False  Imprison- 
ment," I  1. 

For  fires  caused  by  operation  of  railroads,  sen 
"Railroads,"  8  ^■ 

For  injuries  from  negligent  nse  of  dam,  see 
"Waters  and  Water  Courses,"  S  i 

For  lOBs  of  property  owned  by  alleged  infant, 
see  "Parent  and  Child." 

For  personal  injuries,  see  "Electricity'';  "Land- 
lord and  Tenant,"  I  S;  "Blasts  and  Servant." 
I  9;  "MuDicipaJ  Cofiwrations,"  |  7;  "Rail- 
roads," Sfi  4,  5. 

For  price  of  goods  sold,  see  **8ales."  I  7. 

For  royaltieo  on  patented  ariUele,  see  "Patent!,*' 

On  acconnt  sUted,  see  "Account  Stated." 
On  insurance  policiea,  see  "Insurance,"  {8  9.  10. 
On  municipal  bonds,  see  "Municipal  Corpora- 
tions." f  9. 

Personal  Injuries,  see  "Street  Railroads,"  f  L 

Probate  proceedlnvi,  see  "WlUs."  |  8. 

Snits  to  set  aside  fraodolent  coDT^anoesi,  see 
"Fraudulent  Conveyancea."  f  2. 

To  determine  validity  of  sale  of  property,  see 
"Fraudulent  Oonv^ances,"  12. 

To  enforce  tmsta,  we  "Trusts,^  I  5. 

To  recover  for  goods  sold  to  agwt,  aee  Trln- 
cipal  and  Agent,"  $  8. 

Trial  of  right  to  property  levied  on,  see  "Ex- 
ecution,'* 8  8. 

Trial  of  orimiiwl  proaeouUont. 

See  "Adultery";  "Arson";  "Assault  and  Bat- 
tery," 8  1;  "Bribery"-  "Conspiracy,"  I  2: 
"Criminal  Law,"  (8  5-5,  14;  "Homicide,'*  88 
2-5;  "Malicious  Miwilef';  "Rape,"  I  2; 
"Seduction,"  {  1. 

For  violation  of  liquor  taws,  see  "Intoxicating 
liquors,"  1 4. 

8  !•   Goime  and  oondnot  of  trial  la  cem- 
eral. 

Presence  of  plaintiETs  attorney  on  premise 
in  question,  in  violation  of  stipulation  that  the 
jury  alone  should  view  the  premises,  AeM,  un- 
der  the  circumstances,  not  ground  for  new  trial. 
—O'Connor  v.  Hogan  (Mich.)  29. 

In  an  action  againat  a  railroad  company  for 
injuries  to  baggage,  refnaal  of  the  court  to 
require  the  injured  articles  to  be  produced 
before  the  jury  held  not  an  Impnmer  exei^ 
else  of  discretion. — Withey  T.  Fere  Marquette 
B.  Co.  (Mich.)  773. 

In  an  action  for  injuries  to  a  servant,  held 
not  an  abuse  of  discretion  to  refuse  a  view  of 
the  premises. — Shalgren  v.  Red  Olifl  Lumber 
Co.  CUiiui.)  B81. 

f  S*   BeoeptloB  of  ertdoBoe. 

In  an  action  for  loss  of  profits  resulting  from 
the  shuttimc  down  of  plaintifra  mill  in  conse- 
quence of  defendant'e  negligence,  admission  of 
evidence  Aeld  not  error  as  against  the  objec- 
tion made. — Michigan  Fuwr  Co.  v.  Ealamasoo 
Valley  Electric  Co.  (Mich.)  887. 

*It  is  within  the  discretion  of  the  trial  court 
to  allow  plaintiff  to  give  all  bis  evidence  at  one 
time,  even  though  it  tends  to  show  negligent 
custom,  before  it  is  shown  that  the  negligent 
act  was  committed  by  defendants. — Campbell 
r.  Railway  Transfer  Co.  (Minn.)  547. 

*An  error,  in  the  admission  of  evidence  In- 
suffldent  to  su^ort  an  allegation  of  the  pe- 1 


tltion,  may  be  cured  by  striking  it  Crom  tfcp 
record  and  withdrawing  it  from  the  jury.— 
McKibbin  v.  Day  (Neb.)  752. 

An  objection  to  evidence  must  be  made  beCoie 
the  question  eliciting  the  evidence  Is  answered. 
— Hebert  T.  Hebert  (8.  D.)  911. 

FlalntUf  Aeld  entitled  to  prove  adminioiii 
made  by  defmdant  before  examining  him  in 
reference  tli»eto. — Atlas  Lumber  &  Coal  Ca 
V.  Flint  (8.  D.)  1016w 

An  objection  to  an  answer  made  by  a  wit- 
ness as  to  the  value  of  a  horse  held  insuffici^si 
to  present  the  witness'  competency  to  testifj 
as  to  the  value  of  the  horae  for  review.— 
Vagts  T.  Utman  (Wis.)  8& 

I  3.    Arfiuneata  aad  eaadnet  of  eoaassL 

Improper  remarks  of  counsel,  in  view  of  tb< 
court's  reprimand,  keld  not  reversible  error.— 
Warn  v.  City  of  Flint  (Mich.)  37. 

Remarks  by  the  court  heJd  insufficient  to  con 
imiffoper  a^ument  of  plaintiff's  counsel — 
Remey  t.  Detroit  United  Ry.  (Mich.)  420. 

*l!ht  opmOsis  ftatement  of  plaintiS's  comi- 
sel  cannot  make  a  case  not  stated  In  the  dce- 
laration.— Douglas  v.  Marsh  (Mich.)  624. 

8  4.  TaklMc  ease  or  anestlon  from  iary. 

*It  Is  error  to  submit  a  catise  to  a  jury 
where  the  evidence  only  enables  the  jnry  to 
guess  as  to  which  of  several  causes  taxMoced  t 
certain  result. — FnlleF  t.  Ann  Arbor  B.  Ca 
(Mich.)  414. 

8  S>    btatraetloBS  to  Jary. 

The  refusal  of  requested  instmctiona  the 
principles  of  which  are  safflcfently  em  bodfed  ia 
the  instructions  given  by  the  court,  la  not  error. 
—State  V.  Stanley  aowa)  284. 

If  instructions,  when  taken  together,  fairlj^ 
present  the  lai^  they  are  not  to  be  condemn^ 
because  one  oi  tliem  may  be  Incomplete. — 
Mitchell  T.  Pinckney  (Iowa)  286. 

Where  a  party  failed  to  request  a  more  ex- 
plicit instruction  than  the  one  giveo  on  a  cer- 
tain Issne,  he  could  not  complain  on  appeal. — 
Mitchell  V.  Pinckney  (Iowa)  286. 

That  the  court  practically  copied  tbe  plead- 
ings in  Its  instructions  held  not  reversible  er- 
ror^—Qerman  Ins.  Co.  V.  Chicago  &  N.  W.  Rj. 
Co.  (Iowa)  SOL  B  -4 

*Where  an  issue  was  withdrawn  dnring  the 
trial,  it  was  proper  not  to  submit  it  to  the  jnry. 
-—German  Ins.  Ckl.  t.  GhicagD  ft  N.  W.  1^. 

Co.  aowa)  3Q1. 

*In  an  action  for  fire  set  by  defendant  rail- 
road company,  an  instruction  that,  though  one 
of  defendant's  engines  set  the  fire,  plaintiff 
could  not  recover,  in  the  absence  of  negligence. 
held  not  error. — Grennan  Ins.  C!o.  v.  Chicago  ft 
N.  W.  Ry.^Co.  (Iowa)  361. 

Plaintiff  Md  not  prejudiced  by  an  iDstruction 
that  the  burden  of  proof  was  on  it  to  estab- 
lish All  the  material  allegations  of  its  petition. 
—-German  Ins.  Co.  Chfcago  &  X.  W.lty.  Co. 
(Iowa)  861. 

A  charge  which  is  affirmatively  erroneous  a« 
to  the  effect  of  certain  evidence  is  available  as 
error,  although  the  j^ar^  prejudiced  made  no  re- 
quest for  a  charge  on  tne  simject. — ^Lundvick  v. 
Westoheater  Fire  Ins.  Co.  aowa) 

In  an  action  against  a  railroad  company  for 
injuries,  held  not  error  to  refuse  to  charge  tbat 
the  testimony  of  a  witness  could  not  be  disre- 
garded without  cause  merely  because  the  wit- 
ness was  employed  by  a  railroad  company. — 
Hints  V.  Michigan  Cent.  R.  Co.  (Mich.)  23. 

Reqnest  to  charge  that  the  nndispated  testi- 
mony showed  tiiat  waters  flowed  ww^  whereas 
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th«n  wtB  evidence  tiiat  certain  waters  floved 
eaat,  hrld  properlr  refDsed.— O'Connor  t.  Ho- 
gan  (Mich.)  ^. 

*An  inBtruetion  aBsuming  as  trne  facta  not 

Jiroren  held  properly  refused. — Farke  t.  Nixon 
Uicb.)  597. 

An  objection  and  exception  to  an  Instructiont 
made  for  tlie  first  time  after  verdict  on  a  motion 
for  judgment  or  new  trial  on  the  ground  that 
the  instruction  was  misleading,  held  too  late. 
— Turrittin  v.  Chicago,  Bt.  P.,  M.  &  O.  By. 
Go.  (Minn.)  225. 

*The  giving  of  an  inBtruetion  introducing 
a  sobstantial  issue  not  presented  by  the  plead- 
ings, nor  litigated  by  consent  held  reversible 
error. — DoIboq  t.  Dunham  (Sunn.)  964. 

In  an  action  on  a  fire  policy,  failure  to  ex- 
plain the  meaning  of  "i^eponderance  of  tbe 
evidence"  held  not  error.— -Schomak  v.  St 
Paul  Fire  &  Marine  Ine.  Co.  (Minn.)  1087. 

Where  a  party  has  produced  proof  tending 
to  sustain  his  tiieory,  he  is  entitled  to  have 
it  submitted  by  suitable  instmcCions,  without 
qoalifying  words  calculated  to  mislead  the  jnry. 
— ^Brownficld  t.  Union  Fftc.  B.  Go.  (Neb.)  876. 

In  an  action  against  a  city  for  personal  in- 
juries, an  inBtruetion  stating  the  facts  which 
the  jnry  must  find  in  order  to  render  a  verdict 
for  plaintiff  was  not  objectionable  for  fail- 
ore  to  state  that  these  l^cts  most  be  found 
from  the  evidence,  where  other  instmctionB 
propwly  stated  the  rule  as  to  burden  of  proof. 
— City  of  Lexington  v.  Fleharty  (Neb.)  1056. 

In  an  action  against  a  city  for  personal 
injuries,  an  instruction  that  the  action  was 
baaed  imon  cwtaln  alleged  acta  of  negllgaaee 
and  failure  to  ose  ordinary  care  was  not 
objectionable,  where  other  instructions  im- 
mediately-following properly  defined  n^ligence 
and  ordinary  care.— City  of  Lexington  v. 
Flebarty  (Neb.)  1056. 

*In  an  action  against  a  city  for  personal  In- 
juries, an  instruction  that  the  burden  was  on 
plaintiff  to  satisfy  the  jury  "by  a  preponder- 
ance of  all  the  material  allegations  in  his 
petition"  was  not  objectionable  because  of  the 
omission  of  the  words  '*of  all  the  evidence" 
after  the  word  "pr^nderance,"  yrhere  other 
instmctions  properly  defined  preponderance  of 
the  evidence. — City  of  Lexington  t.  Fleharty 
(Neb.)  1056. 

Instmctiona  requested  are  properly  refused, 
when  not  based  on  evidence.— -Quale  t.  Hasel 

(S.  D.)  215. 

I  e.  Terdloi. 

▲  finding  of  fact  conforming  to  allegations 
of  the  complaint  expready  admitted  by  the 
answer  Md  pTOper.-^Barton  t.  Koon  (S.  D.) 
521. 

Findings  in  special  verdict  Id  action  (or 
death  of  servant,  held  not  bad  for  uncertainty. 
—Mueller  v.  Northwestern  Iron  Go.  (Wis.)  67. 

In  an  action  for  injuries  to  a  servant,  held 
not  error  to  fail  to  submit  Questions  of  assump- 
tion of  risk  and  contributory  negligence. — 
Mueller  t.  Northwestern  Iron  CJo.  (Wis.)  67. 

Refusal  to  make  special  findings  is  not  error, 
where  the  findings  made  sufficiently  cover  all 
material  facts.— Lindemann  t.  Rusk  (Wis.)  119. 

I  T.    Trial  by  oonrt. 

Where,  on  trial  by  the  court,  tbe  evidence  for 
plaintiff  would  have  justified  findings  not  pal- 
pably against  the  weight  of  evidence,  it  waa 
error  to  dismiss. — Ness  v.  March  (Minn.)  242. 

In  an  action  tried  to  the  court.  It  cannot 
diamin  without  findings  on  the  ground  that 


plaintiff  has  failed  to  establish  a  camw  of  ac- 
tion, unless  evidence  for  plaintiff  would  not 
hard  justified  findlnga  in  nia  favor. — Neaa  t. 
March  (Minn.)  242. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Bxeeation."  |  8. 

TROVER  AND  CONVERSION. 

Action  oC  by  trustee  In  bankruptcy,  see  "Bank- 
ruptcy," 81. 

Conversion  of  crops  of  tenants  in  common  by 
landlord,  see  "Landlord  and  Tenant,"  §  5. 

OonverBion  of  goods  purchased  on  order  of  agent 
having  no  authority,  aee  "Principal  and 
Agent"  I  8. 

Joinder  of  cause  of  action,  see  "Action,"  S  L 

Refusal  of  tenant  in  common  to  give  other  ex- 
clusive control  as  conversion,  see  "Tenancy 
in  Common." 

I  1.  Aotiona. 

Evidence  in  action  for  conrerslon  Md  to  sua* 
tein  verdict  for  plaintiff. — Brown  v.  Bayer 

(Minn.)  225. 

In  an  action  to  recover  for  conversion  of 
money,  evidence  heid  to  sustain  findinn  tot 
defendant — Danvers  Fanners'  Elevator  Oo,  T. 
Johnson  (Minn.)  889. 

TRUSTEE  PROCESS. 

See  "(}amlBhmenL** 

TRUSTS. 

Cktmbfnations  to  monopolize  trade,  see'  "Mo- 
nopolies," 8  1. 

(Tonveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Declarations  of  trustee  aa  evidence,  see  "Evi- 
dence," 8  5. 

Testamentary  trusts,  see  **SlxeentorB  and  Ad- 

minlBtratora,"  |  2. 
TruBt  deeds,  aee  "Chattel  Mortgages";  "Mort- 

gagee." 

8  !•  OreatloiL,  exlsteiioe,  and  ▼alldltr. 

A  trust  failing  to  designate  a  beneficiary  A«Id 
uuBustainable  tor  the  benefit  of  testator's  lole 
heir.— Filkln  t.  Sererln  (Iowa)  346. 

*Burden  held  on  children,  seeking  to  esteblUdi 
a  trust  in  property  conveyed  by  the  mother  to 
other  children,  to  ahow  tbat  tiie  property  was 
purchased  by  their  mother  with  trust  funds. — ■ 
Webb  V.  Webb  aowa)  438. 

*Whetiier  real  estate  purchased  by  a  widow 
was  paid  for  with  trust  fnnds  left  for  the  benefit 
of  the  children  held  a  question  of  fact — ^Webb 
V.  Webb  (Iowa)  438. 

'Evidence  held  not  sufllclent  to  estaUish 
a  parol  truat — ^Botaford     Burr  (HIcb.)  820. 

On  the  issue  of  the  existence  of  a  parol 
truat,  a  petition  filed  by  the  beneficiary  in  the 

grobate  court  held  evittence  against  her. — 
lotsford  V.  Burr  (Mich.)  620. 

*A  deed  absolute  on  ite  face  with  B  parol 
defeasance  is  not  avoided  by  the  statute  abol- 
ishing resulting  tnute. — Stitt  T.  Rat  Portage 
Lumber  Co.  (Minn.)  561. 

I  S.  Ooutrnetlam  amd  opwatiuk 

The  cy  pres  doctrine  Is  not  recognised  In 
Iowa. — FlOiin  v.  Severin  (Iowa)  846. 

'Executed  ^and  execute^  trusts  defined.— 
Morris  v.  Unton  (Neb.)  027 i  Idntoo  r.  Morrli^ 

Id, 
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■I  3.    Manmcement  and  diiyoial  «f  tmit 

propertr. 

Where  sale  of  property  from  trustee  to  beoe- 
fldaries  was  conducted  fairly,  beneficiaries  could 
not,  after  lapse  of  four  years,  repudiate  the 
transaction  and  have  the  sale  set  aside. — Skeld- 
lug  V.  Dean  (Mich.)  410. 

■I  4.    Aooonntinc   ud   oompeBsAtlon  of 
trusteo. 

Children  to  whom  land  was  conveyed  by  tfieir 
mother  held  not  trustees  in  such  sense  as  to  be 
obliged  to  account  to  other  children  for  alleged 
trust  funds  invested  in  the  land.  —  Webb  t. 
Webb  (lowa)^ 

t  5*  ErtabllsluueBt  and  MforoameBt  of 
trast. 

Intervener  held  entitled  to  recover  from  his 
father  and  stepmother  the  proceeds  of  securi- 
ties held  for  him  in  trust  by  his  mother,  which 
-she  wrongfully  transferred  to  her  husband  pri- 
«r  to  her  death.— Jacobs  t.  Jacobs  (Iowa) 

Where  complainant  sued  as  administrator  to 
recover  certain  fnnds,  and  intervened  in  snch 
suit  and  demanded  the  fund  in  Iiis  personal  ca- 
pacity, snch  remedies  vete  not  so  Inconsistent 
«s  to  preclude  complainant  from  relief  in  inter- 
vention.— Jacobs  V.  Jacobs  (Iowa)  489. 

Complainant's  recovery  of  trust  funds  wrong- 
fully transferred  by  his  motiier  to  his  father, 
and  a  portion  thereof  by  the  latter  to  complain- 
ant's stepmother,  held  measured  by  the  securi- 
ties received  by  the  father  in  eneas  of  woper 
expenditures^— Jac(^  v.  Jacobs  (lowtif 

An  instruction  on  the  Issne  of  tlio  existence 
of  a  parol  trust  held  mlsleadliur. — Botsford 
V.  Burr  (Mich.)  620. 

TURNPIKES  AND  TOLL  ROADS. 

Oonstmctlon  of  contract  of  toll  company,  see 

"Contracts,"  8  2. 
Parol  evidence  In  action  to  recow  toll  paid, 

see  "Bvidence,"  (  9. 

UNDERTAKINGS. 

See  '*Bonds." 

On  appeal  In  justice  court,  see  "Justices  of  the 
Peace,"  |  & 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent,"  1 8. 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  |  2, 


VACATION. 

Vcuxitiry;  particular  proceedings; 
See  "Injunction,"  S  2;  "Judgment,"  H  1. 4. 

VALUE. 

Limits  of  Jurisdiction,  see  "Aroeal  and  Enor,** 

Objection  in  civil  actions  as  to  competency  of 

witness  to  prove,  see  "Trial,"  §  2. 


UNITED  states: 

See  "IntemiU  Bevenue.** 
Courts,  see  *'Oonrts,"  1 6. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USE  AND  OCCUPATION. 

•Where  a  former  tenant  retains  possession 
after  termination  of  the  relation  of  landlord 
and  tenant,  he  is  liable  for  the  use  and  occupa- 
tion.— Schwoebel  v.  Fugina  (N.  D.)  848. 

VACANCY. 

In  office,  see  "Officers,"  1 1. 


VARIANCE. 

Between  complaint  and  evidence  In  proaecutKn 

for  extortion,  see  "Extortion." 
Objection  for  purpose  of  review,  see  ''Appeal 

and  Error,"  |  4. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property";  "Sale*." 

Acquirement  of  interest  <a  co-tenant  by  advose 
possession,  see  "Tenancy  in  Common,"  S  1. 

Agency  in  sale  of  land,  see   "Principal  and 
Agent,"  fi  3. 

Assignment  of  contract,  see  "Asaignmenta,"  |  2. 

Attachment  of  Interest  in  land  as  aninrt  par- 
chaser,  see  "Attachment,"  §  2. 

Effect  of  breach  of  contract  deposited  tn  es- 
crow, see  "Escrows." 

Estoppel  of  purchaser  of  standing  timber  to  den; 
abandonment  of  contract  see  "Estoppel,"  1 1 

Existence  of  party  wall  as  notice  of  party 
wall  agreement,  see  "Party  Walls." 

Interest  of  bankrupt  in  real  estate  pnrdiased 
with  borrowed  money,  see  "Bankmptcy,"  f  1. 

Purchasers  at  tax  sal^  see  "Taxation.'MH  T:» 

Questions  presented  under  pleadlnn  in  actiona 
to  enforce  sale  of  land,  see  "PlesSiiu;''  S  &  ■ 

Bequirements  of  statute  of  frauds,  aBtT^Vrnda. 
Statute  of,"  8  2. 

Sales  by  trustees,  see  "Trusts,"  |  8. 

Specific  performance  of  oontracL  see 
Performance." 


■■Specifie 


I  1*   Be««tsltes  ud  TmUdity  of  ooatsmot. 

Where  a  contract  for  the  safe  of  land  pro- 
vidM  that  the  purchaser  shall  pay  wh«i  a  good 
deed  is  delivered,  the  contract  is  not  invaUd  for 
want  of  a  d^nite  time  of  parmsntr— Team  v. 
Sheeran  (Minn.)  186.         w-w-i^vwun  v. 

,  1°  an  action  for  specific  pafOmuneeL  evi- 
dence ArM  to  show  ■  contract— Veom  t,  Shee- 
ran (Minn.)  186. 

I  2.  Oouatraotton  mmA  operatlom  of  era- 
tract. 

Executory  contract  for  the  sale  of  land  con- 
strued, and  held  that,  where  defendant  was  va- 
able  to  convey  a  good  title,  the  contract  became 
void. — Schwab  t.  Baremore  (Minn.)  10. 

I  3.    Modlfioatlra  or  MselesloB  •£  eo^ 

tract. 

Act  of  a  vendee  held  to  constitute  an  abso- 
lute repudiation  of  the  contract — ^Woodman  T, 
Blue  Grass  Land  Cb.  (Wis.)  920. 

S  4.    Perfonnanoe  of  ooatxaet. 

Under  contract  for  sale  of  land,  evidence  held 
to  show  defect  in  title,  so  as  to  render  a  con- 
tract which  provided  that  It  should  be  void  if 
the  title  was  not  good,  void. — Schwab  r.  Baz«- 
more  (Minn.)  10. 

Evidence  considered,  aud  held  that  the  land 
in  question  was  not  intended  to  be  included  in 
a  contract  to  convey. — ^Allen  t*  Bails  ffllaj  788l 
•  PoiBi  auoteted.  Bee  arllabu. 
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Liena  on  land  contracted  to  be  wnwvytA  which 
were  presently  payable  oat  of  the  purchase 
money  held  not  to  render  the  title,  otherwise 

Erfect.  unmarketable. — Woodman  v.  Bloe  Grass 
tnd  Go.  (Wis.)  920. 

WhOTC  a  vendor's  title  came  thronch  a  corpo- 
ration whose  articles  were  recorded  in  the 
proper  county,  under  Rev.  St  1898,  8  1772, 
snbd.  7,  it  was  immaterial  that  aoch  record  had 
not  been  properly  Indexed. — Woodman  v.  Bine 
Gram  Land  Co.  (Wis.)  920. 


I  6.   Bic^ta  and  UablUtiea  of  partlea. 

A  contract  for  the  sale  of  land  held  an  agree- 
ment to  sell  in  the  future  without  affecting  the 
title.— Sheeby  t.  Scott  (Iowa)  1189. 

A  contract  for  the  sale  of  land  held  to  give 
the  purchaser  an  option  to  complete  the  pur* 
chase. — Sheeby     Scott  (Iowa)  1139. 

The  record  of  deeds  not .  in  the  chain  of 
title  of  bona  fide  purchasers  is  not  notice  to 
them. — Meacham  v.  Blaess  (Mich.)  679. 

*A  person  in  dealing  with  anotiter  as  to 
real  estate  may  rdy  on  the  recwd  title. — 
Friend  t.  Tahr  (Wla.)  807. 

I  6.    Remedies  of  Tendor. 

Purchaser  of  lots,  who  was  misled  as  to  the 
depth  of  the  lots  pntxihased,  held  not  entitled 
to  interest  on  the  difference  in  value  between 
the  land  purchased  and  that  which  he  thouriit 
he  pnrdiased. — Thrush  v.  G^raybill  (Iowa)  472. 

Purchaser  of  land  held  not  entitled  to  per- 
formance to  the  extent  of  the  conveyance  of  all 
the  land  except  the  homestead,  and  subject  to 
the  wife's  one-third  interest  in  the  remainder, 
nor  to  damases  for  the  failure  of  defendant  to 
pwform. — Schwab  v.  Baremore  (Minn.)  10. 

f  T.  Kemedies  of  pwrehaaer. 

The  grantee  in  a  contract  for  sale  of  land 
held  entitled  to  his  rights  ander  the  contract, 
although  the  person  holding  it  In  escrow  re- 
fused to  deliver  it.  so  that  where  the  vendor 
had  sold  the  premises  to  innocent  purchasers, 
he  was  liable  tor  breach  of  contract. — ^Naylor 
V.  Stene  (Minn.)  686. 

A  vendee  of  real  estate,  while  in  possession 
under  contract  of  purchase,  cannot  sue  to  re- 
covw  the  price  for  breach  of  coutract,  together 
with  damages,  without  a  rescission  and  sur- 
render of  possession. — ^Kolde  v.  Gray  (Neb.) 
165. 

In  an  action  by  a  vendee  for  breach  of  a  con- 
tract for  sale  of  land,  certain  evidence  held  ad- 
missible to  prove  defendant  vendor's  good  faith 
in  entering  Into  the  fK>ntract. — Hardman  v.  Kel- 
ley  (S.  TX)  272. 

The  vendor  held  not  entitled  to  take  advantage 
of  the  vendee's  breach  of  contract,  and,  In  an 

action  by  the  vendee  to  recover  earnest  money, 
was  bound  to  show  performance  on  its  part. — 
Woodman  v.  Blue  Grass  Land  Co.  (Wis.)  920. 

VENUE. 

Of  particular  acKotu  or  proceedinga. 
See  "Ubel  and  Slander,"  1 1;  "Replevin,"  |  2. 
Criminal  prosecutions,  see  "Criminal  Law,"  ( 
1:  "Embezzlement." 

§  1.   NatiiTv  or  snbjeot  of  action. 

A  suit  to  restmin  the  enlargement  of  arti- 
ficial water  courses  constructed  by  other  town- 
ships in  other  counties  hriti  properly  brought 
in  the  county  in  which  complainant  township 
was  located.— Merritt  Tp.  v.  Harp  (Mich.) 
687. 

VERDICT. 

In  dvU  actions,  tee  "Trials'*  |  e. 


In  criminal  prosecutions,  see  "Homicide,"  {  S- 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  1 17. 

VESTED  RIGHTS. 

protection,  see  "Constitutional  Law,"  {  4i 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  g  S. 

VILLAGES. 

See  'Ifnnlclpal  Corporations.** 

VOTERS. 

See  "Elections." 

WAGES. 

See  "Master  and  Servant,"  {  2. 
AaalgnmMit  o^  see  "Aasignmentif'*  1 1. 

WAIVER. 

See  "Bstoppel.- 

Of  fdtfeeNont  to  particular  aata  or  proeeeMngg^ 

See  "Appeal  and  Error,"  I  6;  "Pleading/'  f  9. 
Breach  of  warranty  of  sale,  see  "Sales,"  S  6. 
Competency  of  juror,  see  "Jury,"  |  8. 
Failure  to  give  notice  in  drainage  proceeding, 

see  "Dra&s."  1 1. 
Jurisdiction  of  Justice,  see  "Jaetlces  of  the 

Peace."  |  1. 
Misjoinder  of  causes  of  action,  see  "Action,*' 

i  1« 

QfrtohtMorrtmecUeM. 

See  "Insnrance,"  S  4. 

Appraisal  of  loss  within  insnrance  policy,  see 

"Insurance,"  §  8. 
Assessment  of  damages  In  injunction  suit,  see 

"Injunction,"  §  5. 
Cktndidons  of  contract,  see  "Contracts,"  fi  2. 
Covenants  In  lease,  see  "Landlord  and  Tenant." 
8  2. 

Limitations  In  insurance  policy,  see  "Insur- 
ance." i  9. 

Of  right  to  compensation  for  Injury  to  property 
under  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  fi  2. 

Proofs  of  loRs  within  time  specified  in  insurance 
policy,  see  "Insurance,"  8  7. 

WARDS. 

See  'Xluardlan  and  Ward." 

WARRANT. 

Orders  for  payment  from  public  funds,  see- 
"Municipal  Corporations,"  8  9. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  8S  3.  3,  6. 
Parol  evidence,  see -"Eyidence,"  fi  9. 

WASTE. 

That  a  county  may  enjoin  waste  npon  the 
property,  the  taxes  of  which  are  unpnid.  it  is 
not  first  necessary  that  it  should  purchase  the 
property  at  tax  sale. — Lancaster  County  ?.. 
Fitzgerald  (Neb.)  876. 
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Whm  taxes  are  past  due,  tlie  county  may  sue 

to  restrain  waste  wliere  the  acts  complained  of 
woald  reduce  the  value  of  the  prop^ty  to  an 
amount  insafficient  to  pay  tazesi — ^Lancaster 
County  V.  Fitzgerald  (Neb.)  876. 

WATERS  AND  WATER  COURSES. 

Sea  "Dralnsr';  "Navigable  Waters." 
Applicability  to  CTidence  of  lustructlon  as  to 

water  course,  see  "Trial,"  f  5. 
limitation  of  action  tor  injuries  from  flowace, 

see  "Limitation  of  Actions,"  §  2. 
Settlement  of  controversy  regarding  flowage  of 
surface  water,  see  "Compromise  and  Settle- 
ment" 

Venue  of  action  to  restrain  enlargement  of 

water  course,  see  "Venue,"  S'l- 
Water  courses  in  cities,  see  "Municipal  Coi^ 

porations,"  §  8. 

S  1.   Natural  lakes  mnd  ponds. 

*Meander  line  is  not  a  boundary  line,  if  the 
surveyed  tract  actually  abuts  upon  a  body  of 
water  pnmer  to  be  meandered;  but,  if  utere 
is  no  ancn  body  of  water,  tiie  meander  line 
limlte  the  title  of  the  owner.— Wright  v.  City 
of  Conncil  Blnlts  aowa)  ^2. 

*Ownen  of  land  bounded  on  nonnavigable 
lakes  have  no  title  to  the  bed  of  such  lakes. — 
Wright  T.  City  of  Council  Bluffs  (Iowa)  492. 

Persoiw  seeking  to  eetabUBb  title  by  accre- 
tion or  reliction  to  land  in  the  possession  of  an- 
other have  the  burden  of  showiog  the  accre- 
tion or  rellcdon  by  which  they  claim  title. — 
Wright  T.  City  of  Conncil  Bloffli  (Iowa)  482. 

Action  of  government  surveyors  in  running 
meander  line  around  a  tract  of  land  not  pei^ 
manently  covwed  by  water  keld  not  to  make 
such  land  a  part  of  the  lake  meandered,  in  such 
sense  as  to  give  an  abutting  owner  title  by  ac- 
cretion to  tibe  land  improperly  meandered  on 
recession  of  the  water  therefrom. — ^Wright  v. 
City  of  CouucU  Bluffs  (Iowa)  492. 

S  2.   Snrf  aoe  waters. 

*PIainti£e  Aeld  entitled  to  au  injunction  re- 
straining the  maintenance  of  dike,  obstructing 
the  natural  flow  of  surface  water  and  casting 
it  on  his  land  In  an  increased  quantity. — Priest 
T.  Maxwell  (Iowa)  344. 

An  adjoining  landowner  held  entitled  to  main- 
tain a  dike  to  protect  himself  from  surface  wa- 
ter wrongfully  cast  on  his  land  by  a  dike  main- 
tained hj  defendante.— Priest  v.  Maxwell  (Iowa> 
344. 

In  an  action  for  the  obstruction  of  a  water 
way,  held  competent  for  defendant  to  show, 
under  the  general  issue,  that  the  water  way 
obstructed  was  unlawful. — O'Connor  t.  Hopio 
(Mich.)  29. 

la  an  action  for  obstruction  of  water  way, 
evidence  held  to  suffldently  show  tiiat  the  wa- 
ter was  an  Injury  to  defendant — O'Connor  v. 
Hogan  (Mich.)  29. 

Landowner  held  entitled  to  obstruct  a  stream 
unnaturally  diverted  by  his  neighbor  onto  his 
land,  though  in  so  doing  he  also  obstmcts  the 
natural  flow  of  waters. — O'Cbnnor  T.  Hogan 
(Mich.)  29. 

I  8.   ArtJfloial    ponds,    reservoirs,  and 
channels,  daus.  and  flowace. 

In  an  action  for  loss  of  profits  from  the  shut- 
ting down  of  plaintiff's  mill  in  consequence  of 
defendant's  negligence,  certain  evidence  held  ad- 
missible as  the  ttasis  tor  certain  other  evidence. 
—Michigan  Paper  Co.  v.  Kalamasoo  Valley 
Electric  Co.  (Mich.)  387. 

In  an  action  for  loss  of  profits  fKMn  the 
shutting  down  of  plaintiff's  mill  in  consequence 


of  defmdan^s  neg^teence  in  the  manasemeBt  oC 

its  dam,  evidence  that  plaintiff  notified  defend- 
ant of  the  ininxy  at  the  eeiameiwesaait  tbatot 

held  admissible. — Michinn  Paper  Co.  v.  Kala- 
masoo Valley  Electric  Co.  (Mich.)  387. 

An  instruction,  in  an  action  for  loss  of  profits 
resulting  from  uie  shotting  down  of  plaintjITs 
mill  in  conaeqnence  of  defendant's  negUgmt 
management  of  his  dam,  held  erroneous,  be- 
cause leqniring  a  verdict  Cor  defendant,  though 
the  occurrence  was  one  which  he  mi^t  have 
foreseen. — Michigan  Paper  Co.  v.  Ka  lama  soft 
Valley  Electric  Go.  (Mich.)  387. 

A  miller,  compelled  tO  shut  down  hfa  mill  liy 
reason  of  defendant's  ne^igence.  held  vititled 
to  damages. — Michigan  Paper  Co.  t.  Kala- 
mazoo Valley  Electric  Co.  (Mich.)  387. 

In  an  action  against  a  railroad  company  for 
so  constructing  its  road  as  to  flood  plaintiffs 
land,  the  petition  held  to  state  a  good  cause  of 
action,  and  to  be  sufficiently  definite. — Chicago, 
B.  &  Q.  H.  Co.  v.  Mitchell  (Neb.)  1144. 

In  an  action  for  damages  caused  bv  the 
flooding  of  lands  on  which  there  was  a  growing 
crop,  the  measure  of  damages  Is  the  difference 
between  the  value  of  the  crop  Just  before  the 
land  was  flooded  and  immediately  after. — 
Chicago.  B.  &  Q.  B.  Go.  V.  HitcbellQVebL)  1141. 

In  an  action  against  a  railroad  company  for 
so  constmcting  its  road  as  to  cause  watn-  to 
flow  from  a  river  onto  plaintiff's  land,  evidence 
heU  sofflclent  to  Justly  snbmission  to  the  jory 
of  the  question  whether  the  injory  was  occa- 
sioned by  the  ditch  or  by  tbe  natural  overflow 
of  the  river. — Chicago,  B.  ft  Q.  B«  Oo.  v. 
Mitchell  (Neb.)  1144. 

I  4.    Pabllo  water  snpply. 

An  irrigation  district  may  contract  with  a 
competent  engineer  to  sorvvr  and  fonUsh  j^os 
for  a  proposed  canal,  and  the  expense  is  pre- 
liminary to  the  construction,  and  not  to  be  paid 
out  of  the  construction  fond. — ^WUlow  Anus 
Irr.  Dist  t.  Wilson  (Neh.)  166^ 

WAYS. 

Private  rl^ta  of  way,  see  ''Bjaasmenta." 
Public  ways,  see  "Hi^wayif*;  *^Ciiiiidpal  Oor- 

WILLS. 

See  "Executors  and  Administraton.** 
Construction   and   execution    of   tmstx,  see 

"Trusts." 
Courts  of  probate,  see  "Courts,"  1 8. 
Lwacy  and  saccession  taxes,  see  '^azatiw,*' 

I  10. 

Multifariousness  in  pleadlnc,  la  action  to  set 

aside  codicil,  see  "Eqaity,''! 2. 
Opinion  evidence,  as  to  testamentary  cuacily, 

see  "Evidence,"  f  la 
Validity  of  contract  to  eoamj  hj  will,  aae  **Coa- 

tracts,"  1 1. 

i  1.   Testamentarar  e^^eity. 

On  an  application  for  proliate  of  a  will,  evi- 
dence of  an  illness  in  which  testator  waa  shown 
to.  have  bad  deloslons  scnne  nine  years  prior  to 
the  making  of  the  will  was  inadmissible. — Hlh- 
bard  v.  Bak«-  (Mich.)  399. 

In  a  proceeding  for  probate  of  a  will,  evi- 
dence held  insufficient  to  warrant  a  findoc  «t 
testamentary  incapaci^.  —  HIbbard  t.  Baker 

(Mich.)  399. 

I  8.  Beanlsltos  asd  TnlUlty. 

*XJudue  influence,  sufficient  to  set  aride  a  wflL 
must  be  such  as  subjects  the  will  of  the  tes- 
tator to  that  of  the  pwson  ezardaios  Hm  ia- 
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fluence,  and  makes  the  inatrnment  express  his 
purpose. — Parker  r.  Lamberts  (Iowa)  452. 

*UDdue  influence  in  procoriug  a  will  ia  not 
shown  by  mere  proof  that  it  wai  executed  at 
the  mggestlon  or  request  of  the  beneficiary 
therein. — ^Parker  r.  Lambertz  (Iowa)  462. 

*In  a  suit  to  set  aside  the  probate  of  a  will  on 
the  gronod  of  undue  iuSuence,  the  burden  of 
establisblns  it  Is  on  the  party  seeking  to  bsTo 
the  probate  set  aside. — Parker  t.  Lambertz 
<Iowa)  4C2. 

Evidence  in  a  suit  to  set  aside  the  iwobate  of 
a  will  held  not  to  show  that  the  will  was  pro- 
cured by  undue  influence  or  fraud. — ^Parker  v. 
Lambertz  (Iowa)  452. 

Where  A.  received  from  B.  $S,000,  execntine 
a  mortgage  providing  for  the  payment  of  ^00 
per  annum  during  the  life  of  B.,  held  not  an 
attempt  at  a  testamentary  diBpositlon  of  B.'s 
property.— FiscuB  r.  Wilson  (Neb.)  856. 

8  3*    Probate,  eatabllslimentt  and  aniinl- 
meat. 

On  an  application  for  probate  of  an  alle^d 
lost  will,  evidence  held  to  require  submission 
to  the  jury  of  the  questions  whether  testator 
in  fact  made  the  wilt,  and  whether  he  destroyed 
it  with  an  Intent  to  revoke  the  same.— Ewing 
V.  Mclntyie  (Uich.)  787. 

On  an  application  for  probate  of  an  alleged 
lost  will,  a  memoraDdum  of  the  contents  there- 
of held  admissible  as  secondary  evidence. — ' 
Kwing  V.  Mclntyre  (Mich.)  787. 

*0n  an  application  for  probate  of  an  alleged 
lost  win,  declarations  of  the  testator  are  ad- 
niissiUe  to  rebut  the  presumption  of  revoca- 
tion.— Ewing  V.  Mclntyre  (Mich.)  787. 

In  an  action  to  obtain  the  construction  of 
a  will  in  which  certain  perxons  intervened  to 
contest  the  validity  of  the  instrument,  an  al- 
lowance of  counsel  fees  held  excesrive. — ^Wat- 
kinR  V.  Bigelow  Ollnn.)  083;  Otis  v.  Amherst 
EL  WnAve  Charity.  U. 

*Where  a  writing,  claimed  to  be  the  revoca- 
tion of  a  will,  is  unambiguous,  oral  evidence  of 
declarations  by  the  decedent  to  show  that  he  in- 
tended to  revoke  an  exiatlngjwiU  is  inadmissible. 
—In  re  Llndesmith's  Will  (Minn.)  826; 
Tvindesmitb  v.  Lindeamith,  Id. 

S  4.  Oonatraotloa. 

Will  of  personalty  construed,  and  held  to  give 
the  widow  a  life  estate  with  power  of  disposi- 
tion, with  remainder  to  the  children. — Webb  v. 
Webb  (Iowa)  438. 

Will  devising  a  certain  lot  Md  to  cover  the 
entire  tract  described  by  testatrix,  without  ref- 
erence to  the  actual  boundaries  of  the  platted 
lot. — Lewis  V.  Sherman  Bros.  (Iowa)  611. 

'Under  a  will,  husbnnd  of  testatrix  held  en- 
titled to  take  under  the  residuary  clause  as  an 
heir,  and  parol  evidence  held  incompetent  to 
show  an  intention  to  the  contrary. — Turner  v. 
Burr  (Mich.)  879. 

Under  will  of  wife,  held,  that  fauflbaod  ac- 
quired a  life  Interest  only. — In  re  Poseng's  Es- 
tate (Minn.)  137;  Bosbacb  t.  Weldenbach,  Id. 

Will  construed,  and  held  to  vest  a  legacy  in 
an  employe  on  testator's  death. — In  re  Dai4a' 
Estate  (Minn.)  299;  Davis  v.  Hancock,  Id. 

*nnder  Cktnst.  art.  6.  {  7,  the  probate  court 
possesses  exclusive  original  jurisdiction  of  a  suit 
to  construe  a  will,  when  necessary  to  the  ad- 
ministration of  decedent's  estate. — Appleby  v. 
Watkins  (Minn.)  301. 

Whu«  a  will  parpot-ted  to  devise  "mr  farm, 
coniristing  of  about  95  acres,  In  F.  Obnntr,'' 
and  other  property,  the  description  of  the 


farm  was  not  so  indefinite  as  to  render  the 
will  void,  but  ambiguous,  so  that  extrinsic 
evidence  was  admissible  to  Identify  the  land. — ' 
9orenson  v.  Carey  (Minn.)  95S. 

i  S.    Blchts  ud  lUbiUtles  of  doTiaees 
and  lecatees. 

*Under  Code,  f 3279,  held,  that  where  testator 
gave  his  widow  an  interest  In  his  estate  with  re- 
mainder over,  and  also  bequeathed  other  Inter- 
ests, and  the  widow  elected  to  take  dower,  her 
dower  should  not  be  deducted  from  the  share 
devised  to  her  with  remainder  over,  but  should 
be  deducted  from  the  entire  estate;  the  devisees 
to  share  In  the  remaining  two-t^rds  equally. — 
DUlavOQ  T.  Dlllavou  (Iowa)  432. 

*Th.e  express  assent  of  a  wife  to  the  terms 
of  her  husband's  will,  and  appropriation  of 
personal  property  bequeathed  to  her  use,  hetd 
an  election  to  abide  by  the  will. — StxreOBon 

V.  Carey  (Minn.)  958, 

Where  a  husband  devised  a  life  estate  in 
lands  belonging  to  his  wife  to  her,  together 
with  i>ersonal  properfy  exceeding  that  which 
she  woold  have  been  entitled  to  under  the 
statute,  and  the  wife  assented  to  the  will  by 
indorsement  thereon,  held,  that  on  the  death 
of  the  husband  the  wife  was  required  to  elect, 
and  if  she  elected  to  abide  the  will  It  was 
effective  as  a  transfer  of  her  land.- — Sorenson 
V.  Carey  ^ino.)  958. 

WITNESSES. 

See  "Evidence.** 

Appealability  of  order  staying  proceedings  for 
examination  of  party  in  proceedings  to  com- 
pel grant  of  inspection  of  books,  see  "Appeal 
and  Error,"  S  2. 

Experts,  see  "Evidence,"  S  10. 

Harmless  error  in  examination  of.  see  "Appeal 
and  Error."  {  18. 

Instructions  as  to  credibility,  see  "Criminal 
Law  "  S  10;  "Trial,"  }  6. 

Objection  as  to  competency  in  civil  actions,  see 
"TrUl,"  S  2. 

Opinions,  see  "Evidence,"  §  10. 

Review  of  errors  in  examination  of  witnesses, 
see  "Criminal  Law,"  8  18. 

Right  to  inspect  record  of  grand  jury  for  pufc- 
pose  of  laying  foundation  for  impeachment 
of  witnesses,  see  "Grand  Jury." 

Sufllciency  of  record  of  conviction  of  witness  as 
determined  by  variance  as  to  names,  see 
"Names." 

Taxation  of  costs  for  witnesses  not  called,  see 

"Costs,"  J  2. 
Testimony  of  accomplices,  see  "Criminal  Law.'' 

«  3.  4. 

S  1.  Oompetenoy. 

In  a  suit  to  recover  certain  funds,  interven- 
er's brothers  and  sisters  held  not  disquallfled.  by 
Code,  I  4604,  to  testify  to  declarations  of  their 
deceased  mother  that  she  held  the  funds  in 
trust  tcr  intervefier. — Jacobs  v.  Jacot»  (Iowa) 
480. 

In  an  action  for  specific  performance  after 
the  death  of  a  vendor,  a  question  held  not  ob- 
jectionable as  catling  for  the  result  of  a  conver- 
sation between  a  witness  and  deceased  person. 
— Veum  V.  Sheeran  (Minn.)  135. 

*WhMe  a  (diattel  nutrtgage  is  attacked  as 
fraudulent,  the  mortgagor  can  testify  whether 
it  was  without  consideration  and  given  to 
delay  creditors. — AUen  r.  Knutson  (Minn.)  968. 

A  person  who  has  filed  a  claim  anlnst  the 

estate  of  a  deceased  person  for  legal  services 
performed  under  a  yearly  contract  held  not 
incompetent  to  testify  as  to  certain  independent 
acts  which  he  performed. — Fitch  t.  Marttn 
(Neb.)  1072. 
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In  a  prosecution  for  arson,  a  clergyman  held 
not  precluded  from  testifying  to  a  converaation 
had  by  him  with  defendant,  by  Rev.  St  1898, 
i  4074,  precluding  the  diacloBure  of  confessions 
made  to  a  clogrman. — Golbert  State  (Wia.) 
(SI. 

A  witness  not  a  party  to  the  action,  nor 
connected  with  the  subject  thereof,  nor  a 
person  from,  through,  or  under  whom  either 
party  dwlved  an  Interest  in  the  proi>erty  in 
contxoTersy,  held  not  predaded  from  testi- 
fying to  personal  transactions  and  communica- 
tions with  one  since  deceased,  under  Rev. 
St.  1888,  {  4069,  in  an  action  against  her 
administrator. — Franklin  T.  KUUlea  (Wis.) 
803. 

I  2.  SxamiMtlfm. 

Qaestions  asked  a  witness  on  a  trial  for 
manslaughter  in  procuring  an  abortion  AeM 
not  objectionable  as  leading. — People  t.  Hodge 
(Mich.)  599. 

Certain  cross-examination  held  not  allow- 
able without  its  being  shown  how  it  was  material. 
—People  T.  Coibath  (Mich.)  68.S. 

*Where  plaintiff  was  permitted  to  prove  by 
cross-examination  of  defendant  a  material  fact, 
which  he  had  failed  to  prove  before  resting, 
there  was  no  abuse  discretion.— Schwoebel  v. 
Fngina  (N.  D.)  64& 

'Hie  latitude  to  be  allowed  in  crose-ezami- 
nation  is  largely  discretionary  with  tJie  court 
— Schwoebel  v.  Fugina  <N.  D.)  848. 

A  greater  latitude  is  allowable  fu  the  cross- 
examination  of  a  party  who  places  himself  on 
the  itand  than  tn  that  of  other  witnesses. — 
Schwoebel  t.  Fn^  (N.  D.)  84& 

In  an  action  on  a  note,  held  proper  to  itermit 
plaintiff  to  prove  that  a  payment  by  defendant 
was  for  work  done. — Ilebert  v.  Hebert  (S.  D.) 
911. 

Where  defendant  on  cross-examination  asked 
the  state's  witnesses  concerning  a  conversation 
they  had  with  police  officers  relative  to  their 
knowledge  of  tne  crime  and  testimony  they 
would  give  in  the  case,  the  state's  attorney  was 
«ntitled  to  «Eamlne  the  witnesses  concerning  the 
same  conversatfon.  —  Rosicsyniala  T.  State 
(Wis.)  113. 

i  3.    Oredtbllliy,  impeaehmeat,  eontra- 
dlatloB.  and  oorroboratlon. 

Certain  evidence  held  not  competent  to  im- 
peach testimony  of  witness  as  to  a  convorsa- 
tion  between  plaintiff  and  defendant. — O'Con- 
nor V.  Hogan  (Mich.)  29. 

*Declaratlons  of  witneas  inconsistent  with 
his  testimony  held  admissible  to  Impeach  him. 
—Thompson  t.  Village  of  Mecosta  (Mich.)  C94. 


Evidence  held  inadminible  to  Impeadi  m  wit- 
ness.— Thompson  t.  Village  of  Mecosta.  (MicL> 
694. 

In  replevin  to  recover  a  tiorte,  evidence  of  sa 
ofllcer  held  admiaslble  to  impeaoi  defendant  an] 
show  that  at  the  time  he  oMalned  poasesaion  u: 
the  horse  he  regarded  plaintiff  as  (be  owgt 
thereof. — Vagts  v.  Utman  (Wis.)  88. 

*Discre^ncie9  in  testimony  given  upon  vari- 
ous examinations  held  not  to  justify  the  co^:: 
in  disregarding  the  testimony. — Aileo  t.  Ellis 
(Wis.)  «». 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

*The  law  will  not  Imply  a  promise  to  pay  for 
services  which  are  In  derogation  of  pot'iic 
policy. — Barngrover  v.  Pettigrew  (Iowa)  i*Ji. 

Services  rendered  by  an  attorney  and  ■ 
detective  held  illegal  because  having  for  tb«ir 
object  the  procurement  of  a  divorce,  and  iw 
recovery  coiud  be  had  under  a  quantum  moulL 
— ^Barngrover  v.  Pettigrew  (Iowa)  904. 

In  assumpsit  for  labor  and  matoials  furnish- 
ed, a  sworn  statement  as  to  amounts  doe  laboc- 
era  and  materialmen  held  not  nsce— iry.— 
Morton  v.  Eaton  (Mich.)  726. 

In  an  action  for  work  and  labmr,  the  plead- 
inga  hM  not  to  show  that  tba  lahar  for  whidi 
the  action  was  brought  was  pofonned  In  pur- 
suance of  an  illegal  agreement. — Simon  t.  Haot 

(Minn.)  129. 

Elvidence  in  an  action  for  work  and  labDf 
held  to  sustain  a  verdict  for  plaintiff. — Steele 
T.  OitT  of  Bl7  (Minn.)  566. 

WRITS. 

See  "Process." 

Fdrtfoulor  wrtts. 

See  "Certiorari";  "Execution":  "Gamlshmenf ; 
"Habeas  Corpus";  "Injunction" ;  "Slauds 
mus";  "Quo  Warranto";  "Replevin." 

Of  assistance  to  obtain  possession  of  moctgued 
property,  see  "Mortgages,"  7. 

Writ  of  error,  see  "Appeal  and  BnroT.** 

WRONGFUL  ATTACHMENT. 

See  "Attaduneot;"  |  6. 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant' 


•  Poimt  annotated.  Baa  arllahui. 
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